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LONG SERVICE LEAVE—
Standard Provisions—
(As Consolidated at a Hearing before the Commission in
Court Session on 15 December 1977)*
1.—RIGHT TO LEAVE.
A worker shall, as herein provided, be entitled to leave with
pay in respect of long service.
2.—LONG SERVICE.
(1) The long service which shall entitle a worker to such
leave shall, subject as herein provided, be continuous service
with one and the same employer.
(2) Such service shall include service prior to the 1st day of
April 1958, if it continued until such time but only to the
extent of the last 20 completed years of continuous service.
(3) (a) Where a business has, whether before or after the
coming into operation hereof, been transmitted from an employer (herein called “the transmittor”) to another employer
(herein called “the transmittee”) and a worker who at the time
of such transmission was an employee of the transmittor in
that business becomes an employee of the transmittee the period of the continuous service which the worker has had with
the transmittor, (including any such service with any prior
transmittor shall be deemed to be service of the worker with
the transmittee.
(b) In this subclause “transmission” includes transfer, conveyance, assignment or succession whether voluntary or by
agreement or by operation of law and “transmitted” has a corresponding meaning.
(4) Where, over a continuous period, a worker has been
employed by two or more companies each of which is a related company within the meaning of section 6 of the
Companies Act 1961 the period of the continuous service
which the worker has had with each of those companies shall
be deemed to be service of the worker with the company by
whom he is last employed.
Section 6 reads—
(1) For the purposes of this Act, a corporation shall,
subject to the provisions of subsection (3) of this
section, be deemed to be a subsidiary of another
corporation, if—
(a) that other corporation—
(i) controls the composition of the board
of directors of the first mentioned corporation;

(ii) controls more than half of the voting
power in the first mentioned corporation; or
(iii) holds more than half of the issued share
capital of the first mentioned corporation excluding any part thereof which
carries no right to participate beyond a
specified amount in a distribution of
either profits or capital; or
(b) the first mentioned corporation is a subsidiary of any corporation which is that other
corporation’s subsidiary.
(2) For the purpose of subsection (1) of this section, the
composition of a corporation’s board of directors
shall be deemed to be controlled by another corporation if that other corporation by the exercise of
some power exercisable by it without the consent or
concurrence of any other person can appoint or remove all or a majority of the directors; and for the
purposes of this provision that other corporation shall
be deemed to have power to make such an appointment if—
(a) a person cannot be appointed as a director
without the exercise in his favour by that other
corporation of such power; or
(b) a person’s appointment as a director follows
necessarily from his being a director or other
officer of that other corporation.
(3) In determining whether one corporation is subsidiary of another corporation—
(a) any shares held or power exercisable by that
other corporation in a fiduciary capacity shall
be treated as not held or exercisable by it;
(b) subject to paragraphs (c) and (d) of this subsection, any shares held or power
exercisable—
(i) by any person as a nominee for that
other corporation (except where that
other corporation is concerned only in
a fiduciary capacity); or
(ii) by, or by a nominee for, a subsidiary
of that other corporation, not being a
subsidiary which is concerned only in
a fiduciary capacity,
shall be treated as held or exercisable by that
other corporation;
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(4)

(5)

(5)

(6)

(c) any shares held or power exercisable by any
person by virtue of the provisions of any debentures of the first mentioned corporation or
of a trust deed for securing any issue of such
debentures shall be disregarded; and
(d) any shares held or power exercisable by, or
by a nominee for, that other corporation or its
subsidiary (not being held or exercisable as
mentioned in paragraph (c) of this subsection)
shall be treated as not held or exercisable by
that other corporation if the ordinary business
of that other corporation or its subsidiary, as
the case may be, includes the lending of money
and the shares are held or power is so exercisable by way of security only for the purposes
of a transaction entered into in the ordinary
course of that business.
A reference in this Act to the holding company of a
company or other corporation shall be read as a reference to a corporation of which that last mentioned
company or corporation is a subsidiary.
Where a corporation—
(a) is the holding company of another corporation;
(b) is a subsidiary of another corporation;
(c) is a subsidiary of the holding company of another corporation,
that first mentioned corporation and that other corporation shall for the purposes of this Act be deemed
to be related to each other.
Such service shall include—
(a) any period of absence from duty on any annual leave or long service leave;
(b) any period of absence from duty necessitated
by sickness of or injury to the worker but only
to the extent of 15 working days in any year
of his employment;
(c) any period following any termination of the
employment by the employer if such termination has been made merely with the intention
of avoiding obligations hereunder in respect
of long service leave or obligations under any
award in respect of annual leave;
(d) any period during which the service of the
worker was or is interrupted by service—
(i) as a member of the Naval, Military or
Air Forces of the Commonwealth of
Australia other than as a member of
the British Commonwealth Occupation
Forces in Japan and other than as a
member of the Permanent Forces of the
Commonwealth of Australia except in
the circumstances referred to in section
31 (2) of the Defence Act 1903-1956,
and except in Korea or Malaya after
26 June 1950;
(ii) as a member of the Civil Construction
Corps established under the National
Security Act 1939-1946;
(iii) in any of the Armed Forces under the
National Service Act 1951 (as
amended).
Provided that the worker as soon as reasonably practicable on the completion of any such service
resumed or resumes employment with the employer
by whom he was employed immediately before the
commencement of such service.
Service shall be deemed to be continuous notwithstanding—
(a) the transmission of a business as referred to
in paragraph (3) of this subclause;
(b) the employment with related companies as
referred to in paragraph (4) of this subclause;
(c) any interruption of a class referred to in paragraph (5) of this subclause;
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(d) any absence from duty authorised by the employer;
(e) any standing down of a worker in accordance
with the provisions of an award, industrial
agreement, order or determination under either Commonwealth or State law;
(f) any absence from duty arising directly or indirectly from an industrial dispute if the
worker returns to work in accordance with the
terms of settlement of the dispute;
(g) any termination of the employment by the
employer on any ground other than slackness
of trade if the worker be re-employed by the
same employer within a period not exceeding
two months from the date of such termination;
(h) any termination of the employment by the
employer on the ground of slackness of trade
if the worker is re-employed by the same employer within a period not exceeding six
months from the date of such termination;
(i) any reasonable absence of the worker on legitimate union business in respect of which
he has requested and been refused leave;
(j) any absence from duty after the coming into
operation of this clause by reason of any cause
not specified in this clause unless the employer, during the absence or within 14 days
of the termination of the absence notifies the
worker in writing that such absence will be
regarded as having broken the continuity of
service, which notice may be given by delivery to the worker personally or by posting it
by registered mail to his last recorded address,
in which case it shall be deemed to have
reached him in due course of post.
Provided that the period of absence from duty or the
period of any interruption referred to in placita (d)
to (j) inclusive of this paragraph shall not (except as
set out in paragraph (5) of this subclause) count as
service.
3.—PERIOD OF LEAVE.
(1) The leave to which a worker shall be entitled or deemed
to be entitled shall be as provided in this subclause.
(2) Subject to the provisions of paragraphs (5) and (6) of
this subclause—
Where a worker has completed at least 15 years’ service
the amount of leave shall be—
(a) in respect of 15 years’ service so completed—13
weeks’ leave;
(b) in respect of each 10 years’ service completed
after such 15 years—eight and two-thirds weeks’
leave;
(c) on the termination of the worker’s employment—
(i) by his death;
(ii) in any circumstances otherwise than by his
employer for serious misconduct;
in respect of the number of years’ service with
the employer completed since he last became
entitled to an amount of long service leave, a proportionate amount on the basis of 13 weeks for
15 years’ service.
(3) Subject to the provisions of paragraph (6) of this
subclause, where a worker has completed at least 10 years’
service but less than 15 years’ service since its commencement and his employment is terminated—
(i) by his death; or
(ii) in any circumstances, otherwise than by his employer
for serious misconduct;
the amount of leave shall be such proportion of 13 weeks’
leave as the number of completed years of such service bears
to 15 years.
(4) In the cases to which paragraphs (2) (c) and (3) of this
subclause apply the worker shall be deemed to have been
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entitled to and to have commenced leave immediately prior to
such termination.
(5) A worker whose service with an employer commenced
before 1 October 1964, and whose service would entitle him
to long service leave under this clause shall be entitled to leave
calculated on the following basis—
(a) For each completed year of service commencing
before 1 October 1964, an amount of leave calculated on the basis of 13 weeks’ leave for 20 years’
service and
(b) for each completed year of service commencing on
or after 1 October 1964, an amount of leave calculated on the basis of 13 weeks’ leave for 15 years’
service.
Provided that such worker shall not be entitled to long service leave until his completed years of service entitle him to
the amount of long service leave prescribed in either paragraph (2) (a) or paragraph (2) (b) of this subclause as the case
may be.
(6) A worker to whom paragraphs (2) (c) and (3) of this
subclause apply whose service with an employer commenced
before 1 October 1964, shall be entitled to an amount of long
service leave calculated on the following basis—
(a) For each completed year of service commencing
before 1 October 1964, an amount of leave calculated on the basis of 13 weeks’ leave for 20 years’
service; and
(b) for each completed year of service commencing on
or after 1 October 1964, an amount of leave calculated on the basis of 13 weeks’ leave for 15 years’
service.
4.—PAYMENT FOR PERIOD OF LEAVE.
(1) A worker shall, subject to paragraph (3) of this subclause,
be entitled to be paid or each week of leave to which he has
become entitled or is deemed to have become entitled the rate
of pay applicable to him at the date he commences such leave.
(2) Such rate of pay shall be the rate applicable to him for
the standard weekly hours which are prescribed by this award
(or agreement), but in the case of casuals and part-time workers shall be the rate for the number of hours usually worked
up to but not exceeding the prescribed standard.
(3) Where by agreement between the employer and the
worker the commencement of the leave to which the worker
is entitled or any portion thereof is postponed to meet the
convenience of the worker, the rate of payment for such leave
shall be at the rate of pay applicable to him at the date of
accrual, or, if so agreed, at the rate of pay applicable at the
date he commences such leave.
(4) The rate of pay—
(a) shall include any deductions from wages for board
and/or lodging or the like which is not provided and
taken during the period of leave;
(b) shall not include shift premiums, overtime, penalty
rates, special rates, disability allowances, fares and
travelling allowances or the like.
(5) In the case of workers employed on piece or bonus work
or any other system of payment by results the rate of pay shall
be calculated by averaging the workers’ rate of pay for each
week over the previous three monthly period.
5.—TAKING LEAVE.
(1) In a case to which placita (a) and (b) of paragraph (2) of
subclause (3) apply:—
(a) Leave shall be granted and taken as soon as reasonably practicable after the right thereto accrues due
or at such time or times as may be agreed between
the employer and the worker or in the absence of
such agreement at such time or times as may be determined by the Special Board of Reference having
regard to the needs of the employer’s establishment
and the worker’s circumstances.
(b) Except where the time for taking leave is agreed to
by the employer and the worker or determined by
the Special Board of Reference the employer shall
give to a worker at least one month’s notice of the
date from which his leave is to be taken.
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(c) Leave may be granted and taken in one continuous
period or if the employer and the worker so agree in
not more than three separate periods in respect of
the first 13 weeks’ entitlement and in not more than
two separate periods in respect of any subsequent
period of entitlement.
(d) Any leave shall be inclusive of any public holidays
specified in this award (or agreement) occurring during the period when the leave is taken but shall not
be inclusive of any annual leave.
(e) Payment shall be made in one of the following
ways—
(i) In full before the worker goes on leave;
(ii) at the same time as his wages would have been
paid to him if the worker had remained at
work, in which case payment shall, if the
worker in writing so requires, be made by
cheque posted to an address specified by the
worker; or
(iii) in any other way agreed between the employer
and the worker.
(f) No worker shall, during any period when he is on
leave, engage in any employment for hire or reward
in substitution for the employment from which he is
on leave, and if a worker breaches this provision he
shall thereupon forfeit his right to leave hereunder
in respect of the unexpired period of leave upon
which he has entered, and the employer shall be entitled to withhold any further payment in respect of
the period and to reclaim any payments already made
on account of such period of leave.
(2) In the case to which paragraph (2)(c) or paragraph (3) of
subclause (3) applies and in any case in which the employment of the worker who has become entitled to leave hereunder
is terminated before such leave is taken or fully taken the
employer shall, upon termination of his employment otherwise than by death pay to the worker, and upon termination of
employment by death pay to the personal representative of
the worker upon request by the personal representative, a sum
equivalent to the amount which would have been payable in
respect of the period of leave to which he is entitled to deemed
to have been entitled and which would have been taken but
for such termination. Such payment shall be deemed to have
satisfied the obligation of the employer in respect of leave
hereunder.
6.—GRANTING LEAVE IN ADVANCE AND BENEFITS
TO BE BROUGHT INTO ACCOUNT.
(1) Any employer may by agreement with a worker allow
leave to such a worker before the right thereto has accrued
due, but where leave is taken in such case the worker shall not
become entitled to any further leave hereunder in respect of
any period until after the expiration of the period in respect of
which such leave had been taken before it accrued due.
(2) Where leave has been granted to a worker pursuant to
the preceding paragraph before the right thereto has accrued
due, and the employment subsequently is terminated, the
employer may deduct from whatever remuneration is payable
upon the termination of the employment such amount as represents payment for any period for which the worker has been
granted long service leave to which he was not at the date of
termination of his employment or prior thereto entitled.
(3) Any leave in the nature of long service leave or payment
in lieu thereof under a State Law or a long service leave scheme
not under the provisions hereof granted to a worker by his
employer in respect of any period of service with the employer shall be taken into account whether the same is granted
before or after the coming into operation hereof and shall be
deemed to have been taken and granted hereunder in the case
of leave with pay to the extent of the period of such leave and
in the case of payment in lieu thereof to the extent of a period
of leave with pay equivalent thereof of the entitlement of the
worker hereunder.
7.—RECORDS TO BE KEPT.
(1) Each employer shall during the employment and for a
period of 12 months thereafter, or in the case of termination
by death of the worker for a period of three years thereafter,

4

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

keep a record from which can be readily ascertained the name
of each worker, and his occupation, the date of the commencement of his employment and his entitlement to long service
leave and any leave which may have been granted to him or in
respect of which payment may have been made hereunder.
(2) Such record shall be open for inspection in the manner
and circumstances prescribed by this award (or agreement)
with respect to the time and wages record.
8.—SPECIAL BOARD OF REFERENCE.
(1) There shall be constituted a Special Board of Reference
for the purpose hereof to which all disputes and matters arising hereunder shall be referred and the Board shall determine
all such disputes and matters.
(2) There shall be assigned to such Board the functions of—
(a) the settlement of disputes of any matters arising hereunder;
(b) the determination of such matters as are specifically
assigned to it hereunder.
(3) The Board of Reference shall consist of one representative or substitute therefor nominated from time to time by the
Confederation of Western Australian Industry (Incorporated)
and one representative or substitute nominated from time to
time by the Trades and Labor Council of Western Australia
together with a chairman to be mutually agreed upon by the
organisations named in this paragraph.
9.—STATE LAW.
(1) The provisions of any State Law to the extent to which
they have before the coming into operation hereof conferred
an accrued right on a worker to be granted a period of long
service leave in respect of a completed period of 15 or more
years’ service or employment or an accrued right on a worker
or his personal representative to payment in respect of long
service leave shall not be affected hereby and shall not be
deemed to be inconsistent with the provisions hereof.
(2) The entitlement of any such worker to leave in respect
of a period of service with the employer completed after the
period in respect of which the long service leave referred to in
paragraph (1) of this subclause accrued due shall be in accordance herewith.
(3) Subject to paragraphs (1) and (2) of this subclause the
entitlement to leave hereunder shall be in substitution for and
satisfaction of any long service leave to which the worker may
be entitled in respect of employment of the worker by the
employer.
(4) An employer who under any State Law with regard to
long service leave is exempted from the provisions of that law
as at 1 April 1958, shall in respect of the workers covered by
such exemptions be exempt from the provisions hereof.
10.—EXEMPTIONS.
The Special Board of Reference may subject to such conditions as it thinks fit exempt any employer from the provisions
hereof in respect of its employees where there is an existing
or prospective long service scheme which in its opinion, is,
viewed as a whole, more favourable for the whole of the employees of that employer than the provision hereof.
*Editor’s Note.
The Judgment and General Order as prescribed by section 94A was published in 58 WAIG Part 1 Subpart 2 at
Page 116.
There was no Schedule of Exemptions.
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KENNEDY J (Presiding Judge): I have had the benefit
of reading in draft the reasons to be published by
Anderson and Hasluck JJ, with which I am in agreement.
I would therefore allow this appeal. I would set aside the
decision of the Full Bench and, in lieu thereof, I would
order that the appeal to the Full Bench be dismissed.
ANDERSON J: This is an appeal against a judgment of
the Full Bench of the Western Australian Industrial
Relations Commission allowing an appeal from a decision
of Senior Commissioner Fielding.
I agree with Hasluck J that this Court has jurisdiction to
hear the appeal pursuant to s 90 of the Industrial Relations
Act 1979.
The matter first came before the Commission by way of
a conference called under s 44 of the Act. The conference
was sought by the present respondent union and the
application was in the following terms—
“The Union seeks an urgent conference to resolve
an issue over the wearing of union badges at
Burswood International Resort Casino.
Members of the Burswood Resort Union of Employees, (BRUE) a section of the Australian Liquor,
Hospitality and Miscellaneous Workers Union Miscellaneous Worker’s Division, WA Branch (LHMU)
employed at Burswood Casino have been instructed
to cease wearing union badges which denote employees as members of the LHMU.
The LHMU believes this instruction by Burswood
Casino is a contravention of the rights and privileges
of union members. We seek an urgent conference to
attempt conciliation of the matter, and if it is not
resolved we will seek arbitration on the matter.”
There was a conference before Parks C, but the matter
was not settled by conciliation and Parks C prepared a
draft memorandum of matters which were to go to
arbitration as a claim by the union. It would appear that
the final form of the claim was for an order in the
following terms—
“That in all the circumstances it would be harsh,
oppressive or unfair for the respondent to penalise,
dismiss or in any other way discipline or disadvantage any employee because—
(a) The employee chooses to wear the membership badge of the Union whilst performing
their work for the employer and/or
(b) the employee does not comply with an instruction from the respondent not to wear the
membership badge of the Union whilst performing their work for the employer.”
In the course of the arbitration before Fielding C, there
was some debate as to what was the essence of this claim.
In his reasons for decision, the learned Senior
Commissioner defined the claim as a claim for “a
declaration that [the Union’s] members be allowed to wear
the badges whilst performing their work notwithstanding
anything to the contrary in either their contract of
employment or the industrial award or enterprise
agreement regulating their employment”.
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There is no dispute that this claim and the employer’s
opposition to it was an industrial matter which the
Commission was empowered to resolve by conciliation
and, if necessary, by arbitration.
8 Both the contract of employment and the relevant
industrial agreement (the Burswood International Resort
Casino Employees Industrial Agreement 1997) contained
provisions which furnished the employer with the
authority to give a coercive instruction to employees not
to wear badges of any kind on their uniforms. Included
amongst the findings made by Fielding C and not now
disputed were the following findings—
(a) It was a term of the contract of employment of
all casino employees that they observe all of the
employer’s policies and procedures and the rules
and regulations as outlined in the employees’
handbook.
(b) The grooming regulations in the handbook prohibited the wearing of badges and the like on
uniforms unless authorised by the employer.
(c) The Burswood International Resort Casino Employees’ Industrial Agreement 1997 provided that
where the employer supplied special uniforms,
the employees were obliged to wear those uniforms at all times and in line with the employer’s
standards.
9 In these circumstances, the union had to accept in the
arbitration proceedings that the grooming regulation
prohibiting the wearing of unauthorised badges was a
condition of the contract of employment and a term of
the relevant industrial agreement. As I understand the
union’s argument, it was not the condition itself which
was objected to. The union did not claim that every casino
employee should be at liberty to wear whatever buttons,
badges, ornaments or emblems he or she liked on his or
her uniform. It is therefore hardly necessary to dwell on
the question whether it is or is not reasonable for a casino
operator to impose uniform dress standards extending to
regulations about the wearing of buttons and badges. I
think that the answer to that question must surely be that
it is perfectly reasonable for such an employer to have
such standards and to enforce them. The real question in
this case was whether this employer should have made
an exception for union badges. In addressing this question,
Fielding C was not persuaded that refusal to make the
exception was unreasonable. He thought that “to make
any exception” would “undermine” the employer’s efforts
to maintain “a high standard of presentation through
uniformity”, which he considered to be “important” in
the particular industry. Furthermore, he considered that
if an exception was made for this badge, it would create
“difficult management problems” in that it would be
“difficult … to refuse to allow members of other unions
to wear badges”.
10 He adverted to matters advanced on behalf of the union
as to why it was harsh, oppressive or unfair on the part of
the employer not to allow these badges to be worn and he
considered that they were not sufficient to sustain the
union claim.
11 The union appealed to the Full Bench on four grounds,
two of which were upheld. The grounds which were
upheld were pleaded as follows—
“3. The Senior Commissioner erred in finding that
the respondent’s policy prohibiting the wearing
of Union badges is not an unreasonable infringement on employees right to freedom of speech
and or expression.
4. The Senior Commissioner gave insufficient
weight to the uncontradicted evidence that the
Union badge did not interfere with visional impact made by employees uniforms to the public.”
12 In my opinion, there is no doubt that the determination
itself, namely, that it was not unreasonable on the part of
the employer to have the policy and to refuse to make an
exception as regards the wearing of this union’s badges,
was a determination which depended on the exercise of a
discretion by the Senior Commissioner in the sense
defined in Norbis v Norbis (1986) 161 CLR 513 per

6

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

Mason and Deane JJ at 518-519. The exercise of the
discretion was a function entrusted by the Act to the
Commissioner to whom the industrial matter was referred
for arbitration. It is worth setting out again the settled
principles on which an appeal against an exercise of
discretion is usually to be determined. They can be taken
from the judgment of Dixon, Evatt and McTiernan JJ in
House v The King (1936) 55 CLR 499 at 504-505—
“The manner in which an appeal against an exercise
of discretion should be determined is governed by
established principles. It is not enough that the judges
composing the appellate court consider that, if they
had been in the position of the primary judge, they
would have taken a different course. It must appear
that some error has been made in exercising the discretion. If the judge acts upon a wrong principle, if
he allows extraneous or irrelevant matters to guide
or affect him, if he mistakes the facts, if he does not
take into account some material consideration, then
his determination should be reviewed and the appellate court may exercise its own discretion in
substitution for his if it has the materials for doing
so. It may not appear how the primary judge has
reached the result embodied in his order, but, if upon
the facts it is unreasonable or plainly unjust, the appellate court may infer that in some way there has
been a failure properly to exercise the discretion
which the law reposes in the court of first instance.
In such a case, although the nature of the error may
not be discoverable, the exercise of the discretion is
reviewed on the ground that a substantial wrong has
in fact occurred.”
13 It was submitted on behalf of the union in the appeal
before us that the principles laid down in House v The
King do not apply with full force, if at all, in the case of
appeals to the Full Bench of the Industrial Relations
Commission. A different approach is appropriate, so it
was submitted, because of the peculiar position of the
Full Bench as an industrial tribunal having a general
supervisory jurisdiction with respect to the settlement of
industrial disputes and related matters. Mr Nolan, on
behalf of the union, went so far as to submit that it would
not be an error on the part of the Full Bench to depart
altogether from the principles in House v The King; that
application of those principles by the Full Bench was
optional. I do not accept this submission. Pursuant to s
12 of the Industrial Relations Act 1979, the Commission
is a court of record. The Full Bench is bound to decide
appeals according to law and to act within jurisdiction
and its decisions are, of course, subject to appeal to this
Court for error of law and excess of jurisdiction: s 90.
There is nothing in the Act to support the proposition
that when hearing an appeal from an order made in the
exercise of a discretionary power, the Full Bench may
exercise the discretion afresh. The powers of the Full
Bench set out in s 49(4) to hear and determine appeals
“on the evidence and matters raised in the proceedings
before the Commission” are consistent with the appellate
function of the Full Bench being limited to correcting
error when the appeal is against the exercise of a
discretionary power. Its function is not to give a second
opinion, as it were. In my opinion, what was said by
Mason and Deane JJ in Norbis v Norbis (loc cit) is directly
applicable to the functions of the Full Bench where it is
hearing an appeal in a matter of this kind. Mason and
Deane JJ said—
“The principles enunciated in House v The King were
fashioned with a close eye on the characteristics of a
discretionary order in the sense which we have outlined. If the questions involved lend themselves to
differences of opinion which, within a given range,
are legitimate and reasonable answers to the questions, it would be wrong to allow a court of appeal
to set aside a judgment at first instance merely because there exists just such a difference of opinion
between the judges on appeal and the judge at first
instance. In conformity with the dictates of principled decision-making, it would be wrong to
determine the parties’ rights by reference to a mere
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preference for a different result over that favoured
by the judge at first instance, in the absence of error
on his part. According to our conception of the appellate process, the existence of an error, whether of
law or fact, on the part of the court at first instance is
an indispensable condition of a successful appeal.”
(518-519)
Turning now to the grounds of appeal which the Full
Bench allowed, the reference to the “right to freedom of
speech and or expression” in ground 3 set out above would
appear to be merely a reference to the right of free speech
which arises as an ordinary incident of democracy. There
was no submission that the right pleaded in this ground
is some kind of entrenched right incapable of restriction
or modification by contractual agreement.
The majority of the Full Bench, comprising the President
and Beech C, gave separate judgments in which they gave
different reasons for upholding this ground of appeal. I
hope I do not do him an injustice by oversimplification,
but as I understand the learned President’s reasoning at
AB 33-34, he reasoned as follows—
(a) In a democratic society citizens are generally free
to speak and express themselves.
(b) The union badge was an expression of the fact of
the employees’ membership of this industrial
union.
(c) The badge was inoffensive and unobtrusive as
badges go.
(d) To refuse to let it be worn in the workplace simply because it was a badge was therefore an unfair
infringement on the employees’ freedom to express themselves as members of an industrial
organisation.
What this comes down to is that no employer may prohibit
as part of its dress standards the wearing of badges or
emblems or insignia if the item in question conveys a
message or opinion which the person concerned has a
“right” to hold and impart to the public and an interest in
doing so. The employer may only prohibit the wearing
of badges, emblems or insignia which are not an exercise
of freedom of expression, which are obtrusive or which
carry an offensive message. For the employer to go further
would be to act oppressively, unfairly or unreasonably.
In my opinion, and with due respect, there is no such
general law; and the fact that the message conveyed by
the wearing of a union badge is a particular message
having an industrial content does not affect the matter. If
the learned President’s reasoning is valid, the law must
surely exist for the benefit of all employees as regards
the full range of their interests and opinions and affairs.
As I say, I do not believe there is such a rule.
Beech C upheld this ground of appeal because he considered
the Commission at first instance had failed to give sufficient
weight to the evidence of employees as to their reasons for
wearing the badge. With respect, I am afraid I cannot see
that the Commission at first instance failed to do so. Fielding
C expressly had regard to the evidence of employees as to
their reasons for wearing the badge. He left out of his
consideration no matter of importance on that subject that I
can see or that Beech C has identified in his judgment. I
think the submission of Mr Le Miere QC on behalf of the
appellant must be accepted: on the face of it, Beech C has
substituted his own opinion for that of the Commission at
first instance as to the importance that should be accorded
to the reason why the employees in question wished to wear
their union badges.
I should say that in my opinion it would not have been
erroneous to give very little weight to the subjective
wishes of the employees. Once the Commission came to
the conclusion (a conclusion which was open to it) that it
was reasonable to have a policy of uniformity with respect
to dress and the wearing of display buttons and badges
on the company’s uniform, the question whether the
policy should be departed from in a given case could
hardly be made to depend on the personal wishes of the
employees in question. That would be inimical with the
notion of uniformity.
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20 As to ground 4, this raises the question whether the size
and design of these particular badges was a relevant
consideration in considering whether the employer’s
refusal to allow employees to wear it was harsh,
oppressive or unfair and if it was, whether it was taken
into account and if so, whether it was given proper weight.
21 It is true that Fielding C did not expressly refer to the
size and other physical or aesthetic characteristics of the
badge in deciding it was not harsh, oppressive or unfair
(unreasonable) to refuse to let it be worn. I am not
persuaded he was obliged to do so in order to properly
exercise his discretion. He decided the matter on a
different basis. He gave primary importance to the
reasonableness of the dress policy as applicable to buttons
and badges per se, to the contract of employment wherein
employees agreed to abide by the dress policies as a
condition of employment and to the binding nature of
the relevant industrial agreement which allowed for the
policy. He decided that there were good management
reasons not to make exceptions in the case of this
particular badge. I am not persuaded that this was a wrong
approach. On this approach, the size and aesthetic quality
of the badge was of little or no relevance. The badge was
simply not part of the uniform which the employer was
entitled to insist be worn.
22 When all is said and done, the Commission at first instance
was not persuaded that it was harsh, oppressive or unfair
in the industrial sense for this employer carrying on its
particular operation to have a strict dress policy and to
strictly enforce it, even to the extent of disallowing the
wearing of union badges on the company uniform. That
involved an assessment of circumstances and called for a
value judgment which it was for the Senior Commissioner
to make. In the absence of error, his determination must
stand. I am not persuaded there was any error.
23 I would allow the appeal.
24 HASLUCK J: I have had the benefit of reading in draft
the reasons to be published by Anderson J. For those
reasons, I agree that this appeal must be allowed. I wish
to add a few observations concerning the jurisdiction of
the Industrial Appeal Court to deal with the present appeal.
25 The appellant seeks an order quashing the decision of the
Full Bench of the Western Australian Industrial Relations
Commission. The appeal comes before the Industrial
Appeal Court pursuant to s 90 of the Industrial Relations
Act 1979. Section 90 provides that an appeal lies to the
Industrial Appeal Court from any decision of the President,
the Full Bench, or the Commission in Court Session on
the ground that the decision is “erroneous in law” or is in
excess of jurisdiction, but upon no other ground.
26 Counsel for the respondent union submitted that the
appeal, as it has been framed, was not an appeal with
which the Industrial Appeal Court was empowered to deal
in that the grounds of appeal relied upon did not raise
matters suggesting that the decision appealed against was
erroneous in law. It will be necessary to return to the nature
of that concept in due course. Before doing so, it will be
useful to set out the background to the matter.
27 The Industrial Relations Commission is empowered to
deal with “industrial matters”. That term refers to any
matter relating to the work, privileges, rights or duties of
employers or employees.
28 Section 29 of the Industrial Relations Act provides that
an industrial matter may be referred to the Commission
by a registered union or in the case of a claim by an
employee that he has been harshly, oppressively or
unfairly dismissed from his employment, by the
employee.
29 It follows that an employee is at liberty to challenge a
dismissal on the grounds that it was harsh, oppressive or
unfair, notwithstanding the express terms of the relevant
contract of employment. That being so, there is obviously
room for an argument in law as to the extent to which the
facts and matters relied upon by the employee are affected
by the terms and characteristics of a particular contract
of employment. It might seem harsh and unfair to dismiss
a coal miner for having a grimy shirt, but not necessarily
unfair to censure a barman for his standard of dress,
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especially in circumstances where the relevant contract
of employment includes express terms concerning
grooming.
Section 44 makes provision for a compulsory conference
conducted by a Commissioner and, with respect to
industrial matters, allows for the making of any order or
declaration which the Commission is otherwise authorised
to give or make under the Act. By s 46, the Commission
may, on the application of a party bound by an award,
declare the true interpretation of the award.
In mid-1999, a dispute arose between the parties to the
present appeal as to whether members of the respondent
union employed by the appellant were at liberty to wear
a membership badge of the union whilst performing their
work for the employer at the Burswood Casino. The
matter came before the Commission pursuant to s 44 of
the Act. The respondent union sought a declaration that
its members be allowed to wear the badges whilst
performing their work, notwithstanding anything to the
contrary in either their contracts of employment or the
industrial award or enterprise agreement regulating their
employment.
A sample contract of employment formed part of the
evidentiary materials. It consisted of a letter dated 2
January 1996 to an employee called Leanne Clayton. This
letter contained details as to the remuneration and duties
of the employee in question, and went on to say that all
other conditions of employment shall be in accordance
with Burswood Resort Casino Employees’ Industrial
Agreement 1995 and subject to the observance of policies
and procedures outlined in the employee handbook. The
industrial agreement did not deal directly with the matter
in issue, but the handbook contained a provision that no
badges, ornamental buttons or jewellery may be worn on
the employee’s uniform unless issued by the company.
Exceptions could be authorised by the manager of
wardrobe. The rule did not apply to employee
identification badges.
The dispute came on for hearing eventually before Senior
Commissioner Fielding. He received evidence touching
on various aspects of the dispute, including the question
of whether the badge had an adverse visual impact upon
the grooming of employees and whether the employer
had condoned wearing of the badges, and authorised the
wearing of similar badges, such as those distributed by
charitable organisations. He heard submissions from the
parties as to whether employees have a right to wear union
badges as a manifestation of an implied right to freedom
of expression.
The Senior Commissioner handed down his reasons for
decision on 22 October 1999. He found it to be a term of
the contract of employment for the employees in question
that they not wear badges or similar items unless otherwise
authorised by the respondent. This was an express term
of the contract. In his view, the relevant contractual
provisions were neither unlawful nor unreasonable. It was
inherent in his decision that the express terms of the
contract were not displaced by an implied right of the
kind asserted by the respondent. He therefore dismissed
the respondent’s application for relief.
The respondent union decided to appeal against this ruling
to the Full Bench of the Industrial Relations Commission.
Section 49 of the Industrial Relations Act 1979 provides
for “appeals” to the Full Bench from a decision of a
Commissioner. Section 49 does not define exactly the
limitations imposed upon the Full Bench in dealing with
provisions pursuant to this provision. I note in passing,
however, that the provision does not contain any reference
to the appeal being by way of rehearing. By s 49(4), an
appeal shall be heard and determined on the evidence
and matters raised in the proceedings before the
Commission. This suggests that the Full Bench was
required to review questions of law and to ascertain
whether there was any error in the manner in which the
Commissioner in the forum below exercised any
discretionary power allowed to him: Coal and Allied
Operations Pty Ltd v Australian Industrial Relations
Commission [2000] HCA 47; 174 ALR 585.
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37 A majority of the Full Bench, including the President of
the Industrial Relations Commission, overruled Senior
Commissioner Fielding and allowed the appeal. The
President and Commissioner Beech, as the members of
the Full Bench comprising the majority, agreed with
Senior Commissioner Fielding that the Australian
Tramways Employees’ Association v Prahran & Malvern
Tramway Trust (1913) 17 CLR 680 is not authority for
the proposition that employees have an absolute right to
wear union badges in the workplace. The High Court in
that case simply recognised that a badge is a facet of
collective bargaining, with the result that a dispute over a
badge can properly be regarded as an industrial dispute
or matter.
38 Nonetheless, the President considered that Senior
Commissioner Fielding should have made a finding that
the badge was an important tool for the promotion of the
respondent union as a representative organisation. The
President held that “there was an unfair infringement upon
the employees’ freedom to express themselves as members
of an industrial organisation.” Thus, it seems that he was
prepared to give effect to an implied right or entitlement
very similar to that contended for by the respondent union.
39 The Full Bench went on to hold (as expressed by President
Sharkey) that the employer’s direction was “unreasonable
and unfair, represented also a harsh, oppressive or unfair
exercise of rights under the contract, and the finding that
it was not so represented a miscarriage of the
Commission’s discretion, such as to warrant the Full
Bench substituting its decision for that of the Commission
at first instance.”
40 For the reasons given by Anderson J, it is clear that the
Senior Commissioner’s determination involved the
exercise of a discretion. It was seen in this light by the
Full Bench. A question then arises as to whether the
exercise of a discretion in the relevant circumstances can
give rise to reviewable errors of law.
41 The President’s judgment referred to the crux of the matter
as being whether it was a harsh, oppressive and unfair
act of the employer, however reasonable and lawful its
policy might be, to prohibit the wearing of the union
badges under pain of disciplinary action, which might
include dismissal. The President’s reasons also included
a finding that there was no evidence that the badges were
visually or otherwise exceptional.
42 While dealing with the ground of appeal from Senior
Commissioner Fielding’s judgment concerning the
implied right to freedom of expression, Commissioner
Beech said this—
“In this case, the manner in which the case was presented to the Commission at first instance did not
strictly follow the terms by which the matter had
been referred for hearing and determination. Rather
the issue to be determined by the Commission was
seen to be ‘whether the respondent’s policy with respect to grooming so far as it applies to the wearing
of union badges in particular is unreasonable’ (AB
224). The union is correct, in my respectful view, in
submitting that in the context of that issue the Commission was required to balance the reasons advanced
by the employees for wearing the badge against the
right of the employer to set reasonable standards of
dress.”
43 Commissioner Beech concluded that insufficient weight
was given to the reasons for wearing the badge, but did
not hold directly that an implied right or entitlement of
the kind identified by the President could override or
displace the express terms of the contract.
44 The appellant (Burswood Resort) has appealed against
the decision of the Full Bench to the Industrial Appeal
Court. Counsel for the appellant relied upon the wellknown decision of the High Court in House v The King
(1936) 55 CLR 499 in asserting that the Full Bench had
exercised its discretion to resolve the issue before it in an
improper manner, with the result that the appeal should
be allowed. Counsel submitted that the majority of the
Full Bench had failed to take account of those facts and
matters bearing upon the application of the employer’s
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policy concerning grooming which had been relied upon
by Senior Commissioner Fielding in making his ruling.
Counsel for the appellant answered the objection to the
jurisdiction of the Industrial Appeal Court by submitting
that the ruling made by the Full Bench could properly be
described as “erroneous in law” within the meaning of s
90 in that a false dichotomy was set up by the Full Bench
in the passages I have just mentioned.
In undertaking the balancing exercise described by
Commissioner Beech, the Full Bench seemed to give certain
matters of fact-the reasons for wearing the badge-the same
weight as the express contractual provisions concerning
grooming, and without making any or any proper
determination as to the exact scope and effect of the
contractual provisions. Alternatively, the reasons for wearing
the badge were given an undue weight in that they were
elevated beyond matters of fact and given the status of an
implied right which was then held to be sufficient to
outweigh or override the express terms of the contract.
There is also the further question of whether the President
was correct in holding that an implied right of freedom
of expression could override or displace the express terms
of a contract of employment concerning grooming when
the High Court decision relied upon-Australian Tramways
Employees’ Association v Prahran & Malvern Tramway
Trust (supra)-does not seem to support such a conclusion.
It must be kept steadily in mind that the “policy” that the
employer sought to apply to its employees was simply a
shorthand way of describing certain supervisory rights
which were clearly vested in the employer as part of the
contract made between the parties. Accordingly, in my
view, the Full Bench proceeded in a manner that can be
characterised as “erroneous in law” in that it failed to
make any or any sufficient determination as to the scope
of the supervisory powers allowed to the employer by
the contract, and as to whether the powers in question
were qualified by implied rights or otherwise had not
been exercised in a fair and reasonable way. It follows
that, in my view, contrary to the submissions advanced
by counsel for the respondent, the Industrial Appeal Court
has jurisdiction to deal with the matter.
Counsel for the respondent union argued that the matters
before the Full Bench were essentially matters of
industrial fairness concerning the introduction and use
of a badge. These were factual matters which lay
exclusively within the jurisdiction of the Industrial
Commission. The real matter in issue between the parties
was the question of the visual impact (if any) of the badge
in question. The resolution of this issue represented the
resolution of a factual issue and any ruling upon that point
did not give rise to a decision which could be described
as erroneous in law. Viewed in that light, counsel for the
respondent submitted, the Industrial Appeal Court did
not have jurisdiction to deal with the matter pursuant to s
90 of the Industrial Relations Act because there was no
question of law involved.
This line of argument, although superficially attractive,
overlooked the reality that one of the issues raised by the
respondent union, and acted upon by the Full Bench, was
whether the provisions of the contract of employment
could be overridden or displaced by an implied right of
freedom of expression. The same line of argument glosses
over the legal issue I mentioned earlier, namely, the need
to construe the contract with a view to determining the
scope of the employer’s supervisory powers as a matter
relevant to a further determination as to whether the
employer’s policy concerning the union badge was fair
and reasonable in the circumstances of this particular case.
These issues were raised before Senior Commissioner
Fielding, and remain important issues, not only between
the parties to this particular dispute, but generally. The
parties to a dispute of this kind need to know what weight
should be given to express contractual terms in
determining whether the employer’s conduct is unfair or
unreasonable in the context of a particular dispute. These
are legal issues. Accordingly, in my view, the Industrial
Appeal Court does have jurisdiction to dispose of the
present appeal.
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52 In summary, then, I consider that the Full Bench fell into
error in seeking to balance rights vested in the employer
as a consequence of the contractual arrangements as
against “the reasons advanced by the employees for
wearing the badge”. The reasons for wearing the badge
are not of the same contractual or normative order as the
rights of the employer to determine what is required by
way of grooming. Accordingly, in my view, for these
reasons, and for the reasons given by Anderson J, the
ruling of the Full Bench was “erroneous in law” and the
appeal should be allowed.
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1 KENNEDY J (Presiding Judge): Judgment in this matter
was delivered on 2 June 2000. It was then indicated that
fuller reasons would be published later. These are those
reasons.
2 In May 1999, a dispute arose between the parties to this
appeal as to whether members of the respondent Union
who are employed by the appellant should be at liberty
to wear a Union badge in the workplace. A compulsory
conference held under s 44 of the Industrial Relations
Act 1979 having been unable to resolve the dispute, the
matter proceeded to arbitration before the Senior
Commissioner, with the respondent seeking a declaration
from the Commission that, in all the circumstances, it
would be harsh, oppressive or unfair for the appellant to
penalise, dismiss or in any other way to discipline or
disadvantage any employee because that employee
chooses to wear a membership badge of the respondent
whilst performing work for the appellant and/or does not
comply with an instruction from the appellant not to wear
the badge whilst performing that work.
3 As appears in the reasons for decision of the Senior
Commissioner, the respondent and the Federated Liquor
and Allied Industries Employees’ Union of Australia,
Western Australian Branch, Union of Workers (“the
Liquor and Allied Industries Employees’ Union”) had
constitutional coverage for the employees in question.
The latter Union, and not the applicant, was, however, a
party to the Burswood International Resort Casino
Employees’ Industrial Agreement 1997, which regulated
the employment of the relevant employees. The term of
that agreement had expired.
4 A number of the employees of the appellant were unhappy
with the representation afforded to them by the Liquor
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and Allied Industries Employees’ Union and they therefore
decided to form their own Union, called the Burswood
Resort Union of Employees. That association was never
registered, but it became, in effect, integrated into the
respondent. From a time in or about September 1998, some
of those responsible for establishing the Burswood Resort
Union of Employees began to wear the respondent’s Union
badge whilst performing their work. They did so,
essentially, to advertise to their fellow employees that they
were members of that Union. Subsequently, they took to
wearing a badge identifying the Burswood Resort Union
of Employees. They claim that they wore these badges
without any criticism from the appellant’s managers or
supervisors until the middle of 1999, when they were
instructed to cease wearing them. One of the employees
was disciplined for continuing to do so.
The appellant argued before the Senior Commissioner
that it was a term of the employment of the employees
that they should not wear badges in the course of their
employment unless they had been issued by the appellant
or unless they were otherwise authorised by the appellant
to wear them. It denied that it had either consented to its
employees wearing the badges in question, or otherwise
condoned the practice, claiming that the grooming and
appearance of its employees plays a most important role
in the industry. To this end it provides its employees with
uniforms. It complained that the badges detracted from
the concept of a uniform appearance by its staff.
The argument for the respondent was that the appellant’s
attitude towards the wearing of the Union membership
badges was contrary to one of the principal objects of the
Industrial Relations Act, namely, to encourage the
formation of representative organisations of employees.
In support of this argument, it relied upon the judgment
of Isaacs and Rich JJ in The Australian Tramway
Employes Association v The Prahran and Malvern
Tramway Trust (1913) 17 CLR 680, at 694. It also
claimed that the constitutional right to freedom of speech
embodied a right in the employees to express publicly,
by the wearing of a Union membership badge, that they
were members of the respondent.
The learned Senior Commissioner found that it was a
term of the employees’ contract of employment that they
should not wear badges, ornamental buttons or jewellery
on their uniforms unless issued by, or otherwise authorised
by, the appellant. It was also an express term of their
employment that the employees should observe all of the
appellant’s policies and procedures and the rules and
regulations outlined in the Employees’ Handbook, as
amended from time to time. The Grooming Regulations
set out in the Handbook prohibited the wearing of badges
on uniforms issued by the appellant unless the badges
had been issued by the appellant, or otherwise authorised
by it. The Senior Commissioner held that these provisions
were neither unlawful, nor unreasonable. He accepted that
it was important for the appellant, as a hospitality resort,
to present a special image or identity and that the personal
appearance of employees was an integral part of that ideal.
He rejected the argument that the policy was being applied
in a way which discriminated against the respondent and
its members. As a result, the Senior Commissioner
dismissed the respondent’s application.
The respondent appealed to the Full Bench of the
Industrial Relations Commission against the Senior
Commissioner’s dismissal of its claim. Grounds 3 and 4
of that appeal, which were eventually upheld by a majority
of the Full Bench, were as follows—
“3. The Senior Commissioner erred in finding that
the respondent’s policy prohibiting the wearing
of Union badges is not an unreasonable infringement on employees’ right to freedom of speech
and/or expression.
4. The Senior Commissioner gave insufficient
weight to the uncontradicted evidence that the
Union badge did not interfere with visual impact
made by employees’ uniforms to the public.”
The formal orders made by the Full Bench were that the
appeal be upheld on grounds 3 and 4 and that the order
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made at first instance be suspended, and the matter
remitted to the Commission as constituted at first instance,
to be heard and determined according to law.
The appellant has appealed against the decision of the
Full Bench and, by notice of motion dated 23 May 2000,
it sought an order that the proceedings of the Commission
be stayed until the determination of the appeal, the appeal
having been at that time listed for hearing on 1 August
2000 in this Court. The remitted matter was relisted for
hearing before the Senior Commissioner on 7 June 2000.
An applicant for a stay of proceedings has the burden of
showing that the circumstances justify a stay, on the
principle that a litigant is normally entitled to the fruits
of his litigation. At present, however, there are no
immediate fruits to be enjoyed by the respondent, the
decision appealed from having resulted in the remission
of the matter to the Senior Commissioner, with the
possibility, of course, of a further appeal to the Full Bench
if either party should decide to challenge his decision.
The grounds upheld by the majority of the Full Bench
clearly challenged the exercise by the Senior
Commissioner of a discretionary judgment and, in my
opinion, it was clearly arguable that the learned President
and Beech C each merely exercised his own discretion in
place of that of the Senior Commissioner, contrary to the
principles laid down in Norbis v Norbis (1986) 161 CLR
515. It is not now necesssary to expand upon my reasons
for forming this view. Furthermore, having regard to the
pending appeal, it was clear that, if the appeal were to be
successful, the remission of the matter to the Senior
Commissioner would result in a waste of the
Commission’s resources and the imposing of unnecessary
costs upon the parties. On the other hand, if the appeal
should prove to be unsuccessful, there would be the
advantage of having the Industrial Appeal Court resolve
some of the issues upon which the members of the Full
Bench were not unanimous prior to the further hearing
before the Senior Commissioner. I was quite satisfied that
these special circumstances, as well as the balance of
convenience, justified the ordering of a stay-see the West
Australian Locomotive Engine Drivers’ Firemen’s and
Cleaners’ Union of Workers v Schmid (1995) 76 WAIG
6. For these reasons, I considered that a stay of the
proceedings in the Commission should be granted.
In the course of the hearing of its application for a stay,
the appellant indicated its willingness to undertake to this
Court, in the event of a stay being granted, to allow those
employees of the appellant who had usually worn BRUE
badges on their uniforms when on the gaming floor at
the time of the interim order of Parks C dated 10 June
1999, to continue to wear those BRUE badges until the
determination of the appeal herein or until further order.
While recognising that the terms of the undertaking might
give rise to some difficulties in its enforcement, depending
as it would upon the establishing of the fact that employees
seeking to take advantage of the undertaking had
“usually” worn the badges, and also acknowledging the
limited application of the undertaking, it nevertheless
appeared to me to be desirable to require that undertaking.
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Reasons for Decision.
THE PRESIDENT—
1 These are the unanimous reasons for decision of the Full
Bench.
2 This is an appeal against the decision of the Public Service
Arbitrator (hereinafter referred to as “the Arbitrator”)
made on 21 July 2000 in matter No P17 of 1999. The
appeal would appear to be against the whole of the
decision.
3 The decision was constituted by a declaration made on
29 June 2000 that Principles 2, 5 and 6 of the State Wage
Principles applied to the application.
4

GROUNDS OF APPEAL
The appellant (hereinafter referred to as “the CSA”) now
appeals against that decision on the following grounds—
“1. The Public Service Arbitrator erred in law in declaring that the Commuted Overtime Allowance,
which is the subject of the application, should be
categorised as a general allowance to which principles 2,5 and 6 of the State wage Principles apply.
Particulars
1. The declaration issued relates to an application to vary Subclauses 5 (2) and 5 (3) of the
Public Service Allowances (Fisheries and Wildlife Officers) Award 1990 No PSA A5 of 1986.
5.—COMMUTED OVERTIME ALLOWANCE
Fisheries Department
(1) Fisheries Officers
(a) Subject to the provisions of paragraphs
(b) and (c) of this subclause, these officers shall be paid an allowance of
15% of gross annual salary which shall
continue to be paid during annual
leave, long service leave, sick leave and
as part of any retiring allowance.
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(b) An additional 15% shall be paid for
those days on which an officer is engaged in extensive field work approved
by the Chief Executive Officer.
(c) Officers who occupy offices which generally do not require work to be
performed outside of or in excess of
the prescribed hours of duty may, at
the discretion of the Chief Executive
Officer, be paid overtime pursuant to
Clause 20.—Overtime Allowance of
the Public Service General Conditions
of Service and Allowances Award No.
PSA A 4 of 1989, in lieu of the allowances prescribed in paragraphs (a) and
(b) of this subclause.
(2) Technical Officers and Technical Assistants
involved in Fisheries Research and any
other officers authorised by the Chief Executive Officer excluding officers employed
in specified calling positions pursuant to
Clause 7 of the Public Service Salaries
Agreement 1985, PSA AG No. 5 of 1985.
(a) All officers shall be paid an allowance
at a rate of 20% of gross annual salary for days when working on field
duties away from headquarters.
(b) Officers who occupy positions which
generally do not require work to be
performed outside of or in excess of
the prescribed hours of duty may, at
the discretion of the Chief Executive
Officer, be paid overtime pursuant to
Clause 20.—Overtime Allowance of
the Public service General Conditions
of Service and Allowances Award No.
PSA A 4 of 1989, in lieu of the allowances prescribed in paragraph (a) of
this subclause.
(3) Officers Engaged in Duties at Sea
(a) Notwithstanding the provisions of
subclauses (1) and (2) of this clause,
any officer engaged in duties at sea
involving either an overnight stay on
a Departmental vessel or being at sea
on board a commercial fishing vessel
shall be paid an allowance of 30% of
gross annual salary for those days
spent at sea, including the day of departure and day of return.
(b) The allowance prescribed by this
subclause shall be paid in lieu of the
allowance prescribed by subclauses (1)
and (2) of this clause.
Conservation and Land Management
(1) Wildlife Officers
(a) Subject to the provisions of paragraphs
(b) and (c) of this subclause, these officers shall be paid an allowance of
15% of gross annual salary which shall
continue to be paid during annual
leave, long service leave, sick leave and
as part of any retiring allowance.
(b) An additional 15% shall be paid for
those days on which an officer is engaged in extensive field work approved
by the Chief Executive Officer.
(e) Officers who occupy offices which generally do not require work to be
performed outside of or in excess of
the prescribed hours of duty may, at
the discretion of the Chief Executive
Officer, be paid overtime pursuant
to Clause 20.—Overtime Allowance
of the Public Service General Conditions of Service and Allowances Award
No. PSA A 4 of 1989, in lieu of the
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2.

3.

4.

5.

5

allowances prescribed in paragraphs
(a) and (b) of this subclause.
(2) Technical Officers and Technical Assistants
involved in Wildlife Research and any other
officers authorised by the Chief Executive
Officer excluding officers employed in
specified calling positions pursuant to
Clause 7 of the Public Service Salaries
Agreement 1985, PSA AG No. 5 of 1985.
(a) All Officers shall be paid an allowance
at a rate of 15% of gross annual salary for days when working on field
duties away from headquarters.
(b) An additional 15% shall be paid for
those days on which an officer is engaged in extensive field work approved
by the Chief Executive Officer.
(c) Officers who occupy positions which
generally do not require work to be
performed outside of or in excess of
the prescribed hours of duty may, at
the discretion of the Chief Executive
Officer, be paid overtime pursuant to
Clause 20.—Overtime Allowance of
the Public Service General Conditions
of Service and Allowances Award No.
PSA A 4 of 1989, in lieu of the allowances prescribed in paragraphs (a) and
(b) of this subclause.
Fisheries Department and Conservation and
Land Management
(1) Payment of Commuted Overtime Allowances will not be made to officers classified
above Level 5 except where the Chief Executive Officer otherwise determines.
(2) Officers placed “on-call” by the Chief
Executive Officer shall be paid on-call allowance in accordance with Clause
20.—Overtime Allowance of the Public
Service General Conditions of Service and
Allowances Award No. PSA A 4 of 1989.
On the face of the Clause, and viewed in the context of the Award, the allowance which is the
subject of the application is a commuted allowance, paid in lieu of payments which would
otherwise be made under Clause 20- Overtime
Allowance of the Public Service Award No PSA
A4 of 1989.
It is not an allowance with relation to either the
nature of the work or the conditions under which
the work is performed. A dispute over whether
the commuted rate remains fair is not a matter
properly dealt with under Principles 5 and 6. Consequently it is not an issue under Principle 2.
The Arbitrators decision is based, in part, on a
conclusion that the allowance is now properly
categorised as a “general” allowance. No evidence
of the operation of the allowance, which would
justify this conclusion, was placed before the
Arbitrator.
The Appellant seeks a declaration that application number P17 of 1999 is not an issue to be
progressed and determined under Principles 2, 5
and 6 of the State Wage Principles.”

APPLICATIONS TO EXTEND TIME
It should be noted that, whilst the decision bears the date
“29 June 2000”, it was not deposited in the office of the
Registrar until 21 July 2000. A Notice of Appeal was
filed herein on 19 July 2000, which was incompetent
because there was no perfected decision and, therefore,
no decision pursuant to s.36 of the Industrial Relations
Act 1979 (as amended) (hereinafter referred to as “the
Act”) against which to appeal. That was conceded by Mr
Newman, for the CSA. Needless to say, that Notice of
Appeal should not have been accepted for lodgement or
filing.
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It matters not that the original declaration was lost. There
was no decision on the file against which a competent
appeal might be lodged. This was confirmed by a letter
to the Secretary of the CSA by the Deputy Registrar of
this Commission on 31 August 2000. In the letter, it was
advised that a fresh Notice of Appeal was required to be
lodged and also applications for extensions of time. A
new Notice of Appeal was filed on 21 September 2000.
The CSA, on the same day, filed applications to extend
time within which to appeal and within which to apply to
extend time. The CSA sought leave to discontinue the
first appeal.
The Full Bench decided to hear those applications together
with the substantive appeal and to decide those matters,
having heard submissions in relation to those applications
and the merits of the appeal.
BACKGROUND
The CSA is an organisation of employees and a party to
the award hereinafter referred to. The respondents are
the Executive Directors of two departments of
Government in which are employed a number of members
of the CSA. There was no appearance by or on behalf of
the second named respondent on the hearing of this
appeal.
The CSA applied to the Arbitrator, by application P17 of
1999, to vary the Public Services Allowances (Fisheries
and Wildlife Officers) Award 1990, No PSA A5 of 1986
(hereinafter referred to as “the award”) and, in particular,
the provisions of Clause 5 thereof to provide for fair and
reasonable compensation for Fisheries Department
Technical Officers and Technical Assistants, as it was
submitted, for the number of hours which they worked,
the time of day when the hours are worked and the time
worked away from home, together with the nature of their
duties at sea.
The CSA claimed that attempts to manage the work of
employees in such a way and at such times as to
reasonably match the remuneration currently provided
under Clause 5 had failed and were likely to continue to
fail. It was the case for the CSA at first instance that
fairness required an amendment to the award in the form
of the proposed variation to be made. This would retain
for the respondents, it was submitted, the administrative
convenience of a commuted payment system and produce
a fairer result for employees. The proposed variation
would have five categories of allowance instead of the
previous two and was designed, so it was said, to create
greater equity in the disposition of earnings from the
allowance.
On 20 September 1999, the CSA requested that the matter
be referred to the Chief Commissioner for consideration
under Principle 10 of the Statement of Principles
contained in the July 1999 State Wage Case. This request
was conveyed by letter, and the CSA referred to material
in support of its application, which did not need to be
reviewed for the purposes of reasons for decision. The
CSA contended that the matter should be dealt with under
Principle 10 of the State Wage Fixing Principles 1999.
In November 1999, the Commission was requested by
the Department of Productivity and Labour Relations
(hereinafter referred to as “DOPLR”), which was acting
on behalf of the respondents, to determine which was the
appropriate principle or principles of the State Wage
Fixing Principles 1999 which might apply (see TLC and
AMMA and Others 79 WAIG 1847 and TLC and AMMA
and Others 80 WAIG 3379).
It was the case for DOPLR that Principle 10 was not
appropriate. DOPLR submitted that the issues raised by
the application were matters which should be dealt with
in accordance with Principle 5: Adjustment of Allowances
and Service Increments, and Principle 6: Work Value
Changes, and not Principle 10.
The matter was eventually heard on 26 May 2000 when
both parties made submissions. It was DOPLR’s case that
the commuted overtime allowance was, in reality, a
general allowance payable whether field workers
performed work in the office or not. It was submitted, in
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the first instance, that Principle 2 must be applied because
it describes when an award or relevant agreement may be
varied or another award may be made out without the
claim being regarded as above or below the safety net. In
order to adjust allowances and service increments,
Principle 2, according to DOPLR, requires that Principle
5 be also applied. Principle 5 provides that the relevant
provisions of the Work Value Changes Principle will be
applied to any claims for increased existing allowances.
Commissioner Fielding (as he then was) found in CSA v
Public Service Board No PSA A5 of 1986 70 WAIG 3612
that the State Wage Principles required that increases in
existing allowances which relate to work or conditions
are to be made in compliance with the Work Value
Changes Principle. The Arbitrator relied on that decision
at first instance. The Arbitrator held that the Commission
is required, when determining a matter to which Wage
Principles apply, to actually apply the relevant principles
and the Arbitrator correctly applied the decision in RRIA
v AMWSU and Others 73 WAIG 1993 (IAC).
DOPLR also submitted at first instance that the application
did not affect the variation of wages or conditions above
or below the safety net because, whilst the allowance in
the award is based on a formula, the application did not
change the formula. It was submitted that there was,
therefore, no variation to the safety net which is a
condition precedent to attracting the operation of Principle
10.
On behalf of the CSA, it was submitted that Principle 5
dealt with allowances and servicing increments and the
subject of the application at first instance was neither of
those. It was also submitted that it was not an allowance
which fitted within any of the categories referred in
Principle 6, but was merely a payment of an allowance
meaning paying overtime.
The Arbitrator held as follows—
“... the exposition of how the matter should be treated
is as set out by Fielding SC in his reasons in Civil
Service Association of Western Australia Inc—vPublic Service Board (Ibid) .... [with which the Arbitrator agreed] The matter should proceed as if it
were an issue under Principle 2 which attracts the
attention of Principle 5 and that being the case, the
Work Value Principle is brought into operation. The
allowance is now properly categorised as a general
allowance and the Wage Principles should be applied accordingly.”
(See pages 16-17 of the of the appeal book (hereinafter referred to as “AB”).)
A declaration to that effect then issued (as we have
observed above) and the matter was adjourned for the
parties to complete the matter in private discussions, with
a view to, in due course, asking the Commission to list
the matter for variation by consent.

ISSUES AND CONCLUSIONS
21 As the award presently provides in Clause 5(2), Technical
Officers and Technical Assistants involved in Fisheries
Research and certain other officers are to be paid an
allowance at the rate of 20% of gross salary for days when
working on field duties away from headquarters. Other
officers may be paid an overtime allowance in lieu of
that allowance. Clause 5(3) of the award provides for
similar allowances for officers engaged in seagoing duties,
except that the prescribed percentage of gross salary to
be paid is 30%.
22 The application to vary was in the following terms—
“1. Delete subclause 5(2) and replace with—
(2) Technical Officers
(a) In this sub-clause “on duty” means
time in attendance from the earliest
instructed start time to the latest instructed finish time in a 24 hour period,
where the employee is available to undertake field research activities,
inclusive of all meal breaks, inactive
periods and all travelling time.
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(b) In this sub-clause “prescribed hours”
means the period of duty between
7.00am and 7.00pm Monday to Friday.
(c) Technical Officers and Technical Assistants involved in Fisheries Research
and any other officers authorised by the
Chief Executive Officer excluding officers employed in specified calling
positions pursuant to Clause 7 of the
Public Service Salaries Agreement
1985, PSA AG No. 5 of 1985 shall be
paid an allowance in accordance with
the following table when undertaking
field work.
...................
(d) A continuous break of at least eight
hours shall be provided between periods on duty.
(e) Officers who occupy positions which
generally do not require work to be
performed outside of or in excess of
the prescribed hours of duty may, at
the discretion of the Chief Executive
Officer, be paid overtime pursuant to
Clause 20.—Overtime Allowance of
the Public Service General Conditions
of Service and Allowances Award No.
PSA A 4 of 1989, in lieu of the allowances prescribed in paragraph (a) of
this subclause.”
2. Delete subclause 3(b) and replace with—
“(b) The allowance prescribed in this subclause
shall be paid in lieu of the allowance prescribed by subclause (1) of this clause. It
shall not apply to officers receiving an allowance under subclause (2) of this
clause.””
(See page 8(AB).)
The Statement of Principles, the relevance of which the
decision at first instance was not and could not reasonably
be submitted to be in issue, prescribes, by Principle 2,
the circumstances in which an award might issue or and
award or agreement might be varied without the claim
being regarded as being above or below the safety net.
Relevantly, inter alia, the issue of an award or the variation
of an existing award or agreement may occur without an
application for any of those purposes being regarded as a
claim for wages and conditions above or below the award
safety net, when it seeks to adjust allowances and service
increments in accordance with Principle 5, or to adjust
wages pursuant to work value changes in accordance with
Principle 6.
Principle 5 provides that existing allowances for which
an increase is claimed because of changes in the work or
conditions will be determined in accordance with the
relevant provisions of the Work Value Changes Principle
of the Statement of Principles, namely Principle 6.
It is also prescribed that new service increments may only
be awarded to compensate for changes in the work and/
or conditions and will be determined in accordance with
the relevant parts of the Work Value Changes Principle
of the Statement of Principles.
Clause 10 of the award is of relevance, and provides as
follows—
“Leave is reserved by the parties to apply at any time
to the Public Service Arbitrator for amendment to
Clause 5.—Commuted Overtime Allowance.”
At first instance and before the Full Bench, the CSA relied
on the finding by Negus C in The Honourable Minister
for Community Services v CSA (1989) 69 WAIG 3281
that a commuted overtime allowance does not, in concept,
cut across any of the Wage Fixing Principles because, as
he held, it is in essence a device for paying existing
allowances in a more convenient form.
The Arbitrator held that the matter should proceed as if it
were an issue under Principle 2 which attracts the attention
of Principle 5 and, thus, the Work Value Principle 6 is
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brought into operation. Further, he held that the allowance
is now properly categorised as a general allowance and
the Principles should be applied accordingly.
Of course, Principle 10, as with all of the other principles,
must be read and interpreted in the context of all of the
principles. It is quite clear that Principle 10 applies only
to applications for a variation in wages or conditions
“above or below the safety net” (see Principles 5 and 6
and TLC and AMMA and Others at 1847 and at 1852 (op
cit)).
It is only if an application to vary an award does not fall
within any of the paragraphs in Principle 2 that Principle
10 will be applicable to that application. Principle 2(c)
refers to applications “to adjust allowances and service
increments in accordance with Principle 5”. Clauses 5(2)
and 5(3) of the award prescribe allowances which relate
to work or conditions. Principles 5 and 6 prescribe the
manner of adjustment of existing allowances.
It was submitted at first instance and upon appeal that
the commuted overtime allowance prescribed in Clauses
5(2) and 5(3) of the award are not allowances of a kind
contemplated by Principle 5 of the Statement of Principles
because they were simply a means of paying overtime
and were not an allowance which had to do with the type
of work done or the skills or responsibilities of work (see
page 27(AB)).
However, the “commuted overtime allowance” is, so
called referred to in those clauses, clearly an allowance,
because it properly refers to an entitlement of an employee
to a payment notionally distinct from the wage for a
purpose connected with the employment relationship and,
particularly, to compensate for some condition of or
related to work (see AFMEPKIU v Leighton Contractors
Pty Ltd 78 WAIG 1571 at 1572 (FB) and the cases cited
therein). Principle 5 applies to all allowances which might
be contained in awards. The application was
unequivocally and self evidently an application to vary
or adjust an allowance and came within Principle 5.
We would make the following further observations about
the commuted overtime allowance which exists by virtue
of Clauses 5(2) and 5(3) of the award which is sought to
be varied by the application to vary the award—
(a) The amount is not simply an amount to be paid
in lieu of overtime payments. They would clearly
be able to be otherwise made under Clause 18
Overtime Allowances of the Public Service Award
1992.
(b) It is something of a misnomer to call the Clause
5(2) and 5(3) prescribed payments “commuted
overtime allowances” or overtime allowances at
all, because they are prescribed as payments to
compensate for conditions of work of certain officers.
(c) By its prescription and by the submissions made
to the Arbitrator at first instance, the award prescribes for and reflects, and the variation sought
is said to reflect, the fact that the subject employees’ overtime is referred to only for the purposes
of calculating a payment equivalent to the primary allowance prescribed by Clauses 5(2) and
5(3) of the award.
(d) The payment is really, in its nature, a general allowance, as defined above, payable to officers
engaged in field work and is not payable for overtime worked nor is it conditional upon overtime
being worked.
(e) The grounds of the application, Grounds 1 and 4
in particular, acknowledge that the prescribed
payments are allowances and are not overtime
allowances. We say that because the allegation is
that the “current arrangements” under Clause 5
of the award do not provide “reasonable compensation” to various officers. Further, that
compensation, obviously by Ground 1 of the application, is to compensate for a number of work
conditions, namely the number of hours worked,
the time of the day when the hours are worked
away from home and the nature of duties at sea.
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Further, Ground 4 of the application acknowledges that the variation sought is a variation of
an existing allowance. Further and alternatively,
Clause 5 by its plain unambiguity, sets out to prescribe allowances as such. That would, in
addition, on a fair reading of the award, seem to
be its purpose and tenor.
For those reasons and for the reasons expressed in
paragraph 30 hereof, the view expressed by Negus C in
The Honourable Minister for Community Services v CSA
(op cit) was erroneous. Firstly, the allowance is more than
a commuted overtime allowance and, secondly, whether
it is or is not or whether the provisions of the award are
varied or are not, the allowance is an allowance and not a
device for paying existing allowance.
The allowance, as it exists and as it is sought to be
prescribed in varied form, is a general allowance in terms
of the Wage Fixing Principles.
Further, the application to vary the award made at first
instance is and was, for those reasons, not an application
falling within Principle 10 of the Wage Fixing Principles
because it is not an application for a variation in wages
or conditions above or below the safety net; and, in any
event, there is no submission that, nor have the
preconditions for an application under Principle 10, been
satisfied in this case.
The Arbitrator correctly held that the matter should
proceed as if it were an issue under Principle 2 which
attracts the attention of Principles 5 and 6; and that it was
a general allowance and that the Principles should be
applied accordingly. The Arbitrator was correct, on a fair
reading of the Principles and the award as a whole, in so
concluding and the reasons for decision of Fielding C
(as he then was) in CSA v Public Service Board (op cit),
if it were necessary, support the approach taken.
There is no merit in the appeal and, for those reasons, it
would fail.
We now turn to the applications for extension of time,
which were opposed by the respondents. We apply the
principles laid down in Gallo v Dawson (1990) 64 ALJR
458 at 459 per McHugh J, Ryan v Hazelby and Lester
trading as Carnarvon Waste Disposals 73 WAIG 1752
(IAC) and Tip Top Bakeries v TWU 74 WAIG 1189 (IAC)
and the cases cited therein.
Applying those authorities, we would find—
(a) That there was no error manifest in the decision
at first instance, and there was not even an arguable case on appeal. (We have already set out the
reasons for such a finding above.)
(b) The law is well known in this Commission that a
decision is not a decision and cannot be appealed
against until it is perfected in accordance with
the requirements of s.36 of the Act (see McCorry
v Como Investments Pty Ltd 69 WAIG 1000
(IAC); CMEWU v The United Furniture Trades
Industrial Union of Workers, WA 70 WAIG 3913
(IAC); Registrar v MEWU and Others 74 WAIG
1487 (IAC); and FPFAIIU V Joyce Australia Ltd
and Others 76 WAIG 18 at 19 (FB)).
(c) When the first Notice of Appeal was filed, there
was no decision against which an appeal could
lie and no search was done to ascertain whether
there was or not. Subsequently, no fresh Notice
of Appeal was filed until after the decision was
filed and, in any event, even after the letter of the
Deputy Registrar of 31 August 2000, nothing was
done for a further three weeks. The Notice of
Appeal was not filed in time because the CSA
took no steps to discover when the order was
perfected and because, even when put on notice,
it unaccountably delayed in filing its notice. There
is no explanation or no satisfactory explanation
for the delay.
(d) The decision of the Arbitrator merely determines
which of the Wage Fixing Principles are applicable to the CSA’s application to vary the award.
(e) The decision of the Arbitrator does not prevent
the CSA from pursuing its application to vary
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the award. The decision merely determines which
principles should apply. In this case, given those
factors, we cannot see how prejudice can arise.
41 However, having regard to all of those factors, the
maintenance of the time limit of 21 days pursuant to
s.49(3) of the Act will not work an injustice in this case.
42 The CSA has not established that the denial of the
application will prejudice it.
43 We would, for those reasons, dismiss the application to
extend time in which to appeal and the relation
application. We would accordingly dismiss the appeal.
Order accordingly
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Result
Representation
Appellant
Respondents

Appeal dismissed.
Mr D L Newman
Ms J C Pritchard (of Counsel), by leave,
on behalf of the first named respondent
No appearance by or on behalf of the
second named respondent

_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full Bench
on the 28th day of November 2000, and having heard Mr D L
Newman on behalf of the appellant and
Ms J C Pritchard (of Counsel), by leave, on behalf of the
first named respondent, and there being no appearance by or
on behalf of the second named respondent, and the Full Bench
having reserved its decision on the matter and reasons for
decision being delivered on the 8th day of December 2000, it
is this day, the 8th day of December 2000, ordered as follows—
(1) THAT the applications filed herein to extend time to
file appeal No. FBA 37 of 2000 out of time be and
are hereby dismissed.
(2) THAT appeal No. FBA 37 of 2000 be and is hereby
dismissed.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
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_______________________________________________________________________________

Reasons for Decision.
THE PRESIDENT—
INTRODUCTION
1 This is an appeal brought pursuant to s.49 of the Industrial
Relations Act 1979 (as amended) (hereinafter referred to
as “the Act”) against the decision of the Commission,
constituted by a single Commissioner, made on 10 July
2000 in matter No 453 of 1999. It is not clear from the
Notice of Appeal whether the appeal is against the whole
of the decision or not, but it would seem to be.
2 A correcting order was deposited in the office of the
Registrar on 12 July 2000 and the original order was
deposited on 10 July 2000.
3 The decision appealed against (see page 55 of the appeal
book (hereinafter referred to as “AB”), formal parts
omitted, reads as follows—
“(1) DECLARES that the above named Anthony
James Byfield was harshly, oppressively or unfairly dismissed by the above named respondent
on the 12th day of March 1999; and
(2) ORDERS that the said respondent do hereby pay
within seven days of the date of this order, as and
by way of compensation, the amount of
$13,629.81 to the said applicant, Anthony James
Byfield.”
4

GROUNDS OF APPEAL
It is against that decision that the abovenamed appellant
(hereinafter referred to as “MSA”) now appeals on the
following grounds—
“1. The Learned Commissioner erred in fact and law
in finding that the Respondent Mr Tony Byfield
was harshly, oppressively or unfairly dismissed
in that he failed to give proper weight to the evidence and in particular to—
(a) The fact that the Respondent had a reasonable period of at least two months to
improve sales;
(b) The fact that there had been no improvement in sales and there was no explanation
for not improving sales;
(c) The fact that the Respondent had not and
would not in the future be likely improve
or to make any effort to improve the sales
performance of the sales team;
(d) The fact that the Respondent knew that his
continued employment was in jeopardy if
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2.

3.

4.

5.

6.

sales performance did not improve and
should have expected to have been dismissed for failure to achieve those
improvements when the managing director told him to give a presentation on why
the sales team was needed by the company;
(e) The fact that knowing he was required to
make a presentation that day, the Respondent made no effort to prepare for it and
instead took the sales team out to lunch
and when called upon to make the presentation, made no objection to the other
managers being there and delivered a presentation that consisted solely of “Every
company needs a sales team”.
The Learned Commissioner erred in law in considering the other employee’s (sic) dismissals as
a relevant factor in deciding whether the Respondent’s dismissal was unfair when the unfairness or
otherwise of other dismissals not properly before
him.
The Learned Commissioner erred law (sic) in
placing undue weight on the matter of alleged
fumes, when evidence before the Commissioner
clearly indicated that that particular problem was
being dealt with. The Respondent was aware that
the matter was being addressed and this was not
a factor in his dismissal whatsoever.
The Learned Commissioner erred in fact and law
in finding that the failure of the Respondent to
prepare the presentation did not amount to a repudiation of his contract justifying termination,
when the Respondent knew that his employment
was in jeopardy if the performance of the sales
team did not improve, and in not preparing a presentation justifying the continued retention of the
sales team, demonstrated such a disregard for his
obligations as a manager and an employee as to
amount to misconduct.
Further and in the alternative, the Learned Commissioner erred in fact and law in finding that a
reasonable period of notice for the Respondent
to remedy the situation would have been 3 months
when in fact there was no evidence to establish
this period would have achieved such an outcome
and in fact the Commission held as established
that no matter how long the Respondent was given
for his performance to improve, “his attitude as
evidenced at the hearing and the evidence leads
... to the conclusion that even if he had been afforded this the result would have been the same”.
Further and in the alternative, if the Respondent
was harshly oppressively and unfairly dismissed,
the Learned Commissioner erred in fact and in
law in assessing the compensation for loss and
injury in that—
(a) the three month review period for the Respondent to improve his performance
should have been considered to commence
from 15 January 1999 when he was told
his employment was in jeopardy if the performance did not improve, and any loss was
therefore covered by the one month’s pay
in lieu of notice given to the Respondent;
(b) if the three month review period is taken
to have commenced from the date of dismissal, the loss of income over the three
month period should properly be reduced
by the one month’s salary paid in lieu;
(c) the “short break in employment, the duration of which is unknown but .... was more
probably at the applicant’s [Respondent]
instigation” should be taken into account
to reduce the loss of the Respondent since
during this period the Respondent was not
mitigating his losses by seeking alternative employment;
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(d) the Respondent received a higher remuneration in his new position ($40,000
salary + $12,000 vehicle allowance) than
he was receiving while employed by the
Appellant ($49,000 plus a maintained vehicle and phone of no calculated or
estimated value that would enable the Commission to say total remuneration exceeded
$52,000 by any amount or at all)
(e) the liability of the Appellant to compensate the Respondent is limited to loss or
damage arising out of the termination of
the employment and not any actions taken
by the Appellant subsequent to the termination which conduct moreover was held
not to have caused any injury
(f) that the Appellant did not cause injury to
the Respondent in conduct after the termination of a contract of employment
7. The Appellant seeks an order from the Full Bench
of the Western Australian Industrial Relations
Commission to uphold the Appeal and quash the
decision or vary it in such a manner, as the Full
Bench considers appropriate.”
Particulars
5 It was submitted on behalf of the respondent that the grounds
of appeal were defective because they did not comply with
Regulation 29 of the Industrial Relations Commission
Regulations 1985 (as amended) in that they did not specify
the particulars relied on to establish that the decision was
against the evidence and the weight of the evidence, or why
the decision was alleged to be wrong in law.
6 The application to strike out the grounds of appeal were
in error insofar as it referred to s.90 of the Act, which
governs appeals to the Industrial Appeal Court.
7 In my opinion, the grounds of appeal provide, for the
most part, the particulars required and, on a fair reading,
were provided and were sufficiently detailed to enable
the respondent to know substantially the case which it
had to answer.
BACKGROUND
8 Evidence in the proceedings at first instance was given
on behalf of the abovenamed respondent, Mr Anthony
James Donald Byfield by himself, by a former employee
of MSA in sales, Mr Keith Vivien Nazareth, and by an
MSA employee, Mr Alan Thomas Taylor. Evidence was
given on behalf of MSA by its Managing Director, Mr
John Blaise Dennison, Ms Julie Elizabeth Wegglar, a
former employee; Mrs Jessie Lynette Scully, the office
manager and administrator of MSA; Mr Donald Lee
Coughren, MSA’s Patrols Manager; Mr Edmond Robins,
MSA’s General Manager; and Mr Laurence Berkhout,
MSA’s Administration Manager.
9 Mr Byfield was employed by MSA, an employer engaged
in the business of providing security services, as its
General Manager, Sales and Marketing. He was also a
shareholder in MSA. His duties were to manage a sales
team, to handle “client liaison” (sic) and new tender work.
He reported to Mr Dennison, who was, at all material
times, MSA’s Managing Director.
10 Mr Dennison gave evidence, inter alia, that his co-director,
Mrs Scully, and he took Mr Byfield to lunch in September
1997 to discuss improving sales performance and sales
management and, after lunch, they put to Mr Byfield that
they were not entirely satisfied with the direction in which
the sales team was going. They then employed an
additional salesperson. The fact of that meeting was not
put to Mr Byfield.
11 In March 1998, Mr Dennison said that they had another
lunch with Mr Byfield at which Mr Dennison said that
they wanted to gee him up and get him going with the
full expectation that, if they provided the resources, then
Mr Byfield would provide the drive and leadership to get
the sales which were required. They then appointed a
further salesperson.
12 On three or four occasions, including the above, Mr
Dennison conducted what he termed “counselling
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sessions”, prior to a formal session, which he had with
Mr Byfield on 15 January 1999, at which Mr Robins was
present. Mr Robins was regarded by Mr Byfield as his
equal and not his superior. This session occurred as a
result of a direction from the management team because
they had expressed concerns that, despite everything they
had put into place, the sales team was not performing,
according to Mr Dennison. It is significant that lack of
staff was identified as a problem and sought to be
remedied.
Mr Robins was involved towards the end of 1998 because
Mr Byfield was then on paternity leave and Mr Robins
had become more closely involved with the sales team in
his absence. Mr Dennison said in evidence that, at the 15
January 1999 meeting, he gave Mr Byfield a final warning
and, in fact, told him unequivocally that he would have
to “shape up or ship out”. He also told Mr Byfield “that
being a shareholder of the company bought him no
insurance against being terminated for non performance”.
Mr Byfield asked if Mr Dennison was interested in buying
shares and, at which point, Mr Robins left the meeting.
At no time, on all of the evidence, was Mr Byfield given
a written warning or given a time in which to meet
required sales targets, nor was he given any definite
indication of a likely dismissal.
Mr Byfield did not believe that his employment was under
threat because of the meeting nor was any guide given as
to the extent to which his performance needed to improve.
It should be noted that Mr Nazareth corroborated Mr
Dennison’s evidence that, in 1998, members of the sales
team had raised the question of Mr Byfield’s leadership.
However, Mr Taylor said in evidence that he had no
difficulties in that respect. Ms Wegglar said that she
recalled no such problem and that there was a great team
spirit in sales. Her evidence was not shaken. There was
evidence of problems with Mr Nazareth himself.
It is quite clear that Mr Byfield heeded what was said to
him and undertook to restructure the sales team (see his
memorandum of 18 January 1999 to Mr Dennison (page
320(AB))). Whilst he was not given a detailed warning,
it is quite clear that Mr Byfield was told that he was not
immune from dismissal.
On Thursday, 11 March 1999, Mr Byfield had a meeting
with his sales team to talk about their performance and
the restructure of the sales team to improve performance.
Present at the meeting were Mr Nazareth, Mr Taylor and
Mrs Cheryl Kennedy. All three complained about the lack
of air conditioning in their office and the strong pesticide
smell. The latter was due to the laying of cockroach baits
by a pest control contractor.
Mr Byfield asked them to put their concerns in writing
and said that he would take those concerns to
management. Mr Taylor said that the complaints were
oral. However, the evidence was, and it was quite clear,
that complaints were made, whether oral or not. Mr
Byfield attempted to deliver his report on those complaints
to Mr Dennison on the same day. Mr Dennison was busy,
so he handed the report to Mr Dennison’s assistant, Mrs
Scully. Mrs Scully became agitated, shaking the page in
her hand and said “I knew something like this was going
to happen.” Mr Byfield said to her “Jessie, don’t shoot
the messenger. I’m only reporting as to what’s happening
downstairs.” She then said “Well this is the straw that’s
broke the camel’s back.”
Mr Dennison said that MSA took objection to Mr Byfield
raising the complaints from the sales team about the
pesticide odour because Mr Byfield was aware of action
that MSA was taking to have the air quality tested. Mrs
Scully, in evidence, corroborated her disapproval of the
complaint. There was an opinion that the sales people
should be out of the office selling rather than complaining
about the environment of the office. Mr Dennison gave
substantial evidence in relation to the steps taken by the
company to have the maintenance and servicing of the
air conditioning checked.
Mrs Scully’s own evidence was that she was not pleased
by the complaints. There is no doubt, on Mr Dennison’s
evidence, that the complaints annoyed him, that he was
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firmly of the opinion that the sales staff should be out
selling rather than “concocting” these matters. There is
no doubt that, shortly after, Mr Dennison asked Mr
Byfield to make a presentation at 5 o’clock to justify the
need for a sales team.
Soon after, Mr Byfield was called to a meeting at which
were present Mr Dennison and Mrs Scully. He was asked
about the meaning of his memorandum. He explained
the concerns of his staff. It was not denied that Mr Byfield
told them the nature of the complaints, namely that the
people within the sales team had felt ill on the Tuesday
night, that the air conditioning was still a problem, that
they were doing something about it, but the staff were
looking for a “quick fix”, such as a fan. The evidence
was, and not controverted, that contractors or
tradespersons had been looking at or dealing with these
matters. However, on the evidence, there was still a
problem. Mr Byfield said that Mr Dennison and Mrs
Scully then changed their attitude. Then a question was
raised by Mr Dennison as to why they should continue to
provide jobs for a sales team that was not performing.
Mr Byfield had no indication before the meeting that that
would be discussed. Mr Dennison said that he wanted to
be convinced as to the need for a sales team at 5.00 o’clock
that afternoon.
The sales team went to lunch, as they had planned to do.
They were left with the impression that their jobs were in
jeopardy because of their complaints and wished Mr
Byfield to tell Mr Dennison “what he could do with his
jobs”. Mr Byfield, wisely, did not.
Mr Byfield’s opinion, in evidence, was that it was not
fair to expect him to prepare a justification in four hours
of the jobs of four people when it had come “out of left
field”. Mr Dennison, on the other hand, opined that such
a task should be well within the capacity of a manager.
At 5.00 pm when he walked in to attend the meeting, Mr
Byfield had expected to see Mr Dennison and Mrs Scully,
but found that it was a full-blown Manager’s meeting,
and he felt intimidated because each of the managers had
been given a copy of his earlier memorandum. Mr Robins’
evidence was that Mr Byfield was stunned when he
walked in to see all of the managers sitting there and that
he was upset and agitated and might have felt intimidated
and under pressure. Mr Taylor said in evidence that Mr
Byfield knew the nature of the meeting, but that was
inconsistent with other evidence of Mr Byfield’s agitation
and his protests when the meeting commenced. Mr
Robins’ evidence was that the sales team was not
performing.
According to Mr Byfield, Mr Dennison asked him to
report as to why the sales team should be continued. Mr
Byfield became very agitated because he thought that he
was being treated unfairly. He said that he was not
prepared to be judged in front of his peers. Mr Dennison
said that that was not good enough and asked other
members of the management team to express their
opinions about how good or bad the sales team was. The
individual managers gave their opinions, three of them
saying that it was necessary to have a sales team. Mr
Dennison said that he wanted to meet the sales team the
next morning and wanted Mr Byfield to leave so that he
could speak to the other managers. The managers present,
Mr Dennison, Mrs Scully, Mr Coughren, Mr Robins and
Mr Berkhout, discussed the matter and decided to get rid
of the sales team.
Mr Dennison said, in relation to the meeting of 11 March
1999, that he did not advise Mr Byfield, when he saw
him that morning, that he was due to present to the
management team. Mr Dennison said that it “just became
obvious during the course of the day” and that, at 11.00
o’clock, he was invited to “give his presentation” at 5.00
pm. Mr Byfield, in evidence, indicated that he did not
think that the meeting was going to be with the other
managers. He then said that Mr Byfield responded that
he did not have a great deal to say, except that every
company has a sales team. Mr Dennison said that Mr
Byfield stormed out of the office and slammed the door.
Mr Byfield’s evidence was that he shut the door firmly,
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because he was not fully aware of his position as to the
door. The managers then discussed the matter and decided
to dispense with the whole sales team.
Mr Dennison said in evidence that MSA prepared
overnight and in the morning letters of termination. Mr
Dennison said that, in the presence of Mr Robins, in Mr
Byfield’s office, he told Mr Byfield that “... because of
the overall lack of performance of the sales team and his
lack of performance as the General Manager sales team
in managing that team that the company had decided to
dispense with the sales team”. According to Mr Byfield,
Mr Dennison said “Based on what has happened in the
last 24 hours, the directors have decided to dispense with
the sales team.” Mr Byfield was then handed a letter saying
that he was being dismissed.
The letter dismissing Mr Byfield (Exhibit A2 (page
313(AB)) dated 12 March 1999, said—
“It is with regret that we hereby inform you that your
services as an employee of M.S.A. Security are no
longer required, effective immediately.”
It then cites the reasons as follows—
“(i) General lack of performance, as whole, of the
Sales and Marketing operation;
(ii) Company growth being as a result of other influences, other than the Sales and Marketing
division;
(iii) Continuing conflict between the managing of the
operation as whole and the direction provided by
the Sales and Marketing operation.
(iv) The need for restructuring of the operation of the
company, and
(v) The general direction that the management of the
company wish to pursue in the future.”
This was, to a significant extent, contrary to the oral
reasons given by Mr Dennison before the letter was
handed over.
Mr Byfield said that he was also handed a cheque and a
termination certificate at that time. He said that his
termination pay included, and it did, payment of accrued
annual leave and four weeks’ pay in lieu of notice. Mr
Dennison then proceeded into the general sales area to
announce the dismissal of all other members of the sales
team. They were Mr Nazareth, Mr Taylor and Mrs
Kennedy. There was no previous indication that they
would be dismissed, although Mr Nazareth had previously
received a written warning for not reaching his budget.
The dismissal of Mr Byfield and the others all occurred
in the same area of the office. No explanation was given
as to why it was necessary to dismiss them immediately.
It is quite clear, on all of the evidence, that Mr Byfield
was given none of the counsel, advice, notice or assistance
required by Part V of the Minimum Conditions of
Employment Act 1993 (hereinafter referred to as “the
MCE Act”). Indeed, Mrs Scully opined that that Act did
not apply, inferably because these were not redundancies.
Mr Byfield gave unchallenged evidence that the dismissal
made him very hurt and embarrassed, which was not
contradicted.
Mr Byfield gave evidence that his remuneration was
approximately $49,000.00 per annum with the use of a
fully maintained company vehicle and mobile telephone.
There was no allegation then, but there was in later
correspondence, of any gross misconduct, the assertion
was that the termination was for non-performance by Mr
Byfield and the sales team.
Mr Byfield gave evidence of his subsequent employment
(see pages 99-102(AB)).
Mr Nazareth, who was employed by MSA from
December 1996 until 12 March 1999, as a Regional
Security Advisor, gave evidence. His duties were to seek
new sales as well as look after existing clients. He said it
was not quite clear why his employment was terminated.
He was given no chance to comment. His evidence
corroborated much of what Mr Byfield said concerning
the pesticide smell but, contrary to Mr Byfield, he said
that Mr Byfield knew that the meeting at 5.00 o’clock
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would be with Mr Dennison and other managers. He was
angry and disillusioned by the dismissal.
There was also evidence from Mr Taylor, who was
dismissed as part of the sales team on 12 March 1999, but
was subsequently re-employed. Mr Taylor said that he
was not told on 12 March 1999 that his job was at risk,
but the complaints about the pesticide smell were verbal
and that his employment on 12 March 1999 was terminated
as a result of non-performance by the sales team.
In evidence, Mr Taylor said that Mr Byfield, after the
meeting with Mr Dennison, told the sales team that they
had to justify why the sales department should continue.
Mr Taylor said that he performed the same job as he
performed before, except that he was not employed on a
commission basis and does not “cold canvass” for sales.
He said that Mr Byfield knew, because of the managers’
meetings, what steps were being taken to overcome the
difficulties.
It was common ground as to the events that followed.
However, it was in issue between the parties as to whether
the escorting the dismissed employees from the premises
which occurred was normal practice in the security
industry. Mr Dennison said that it was.
Mr Dennison said, too, in evidence that, in the six months
following the termination of the sales team, the company
made more sales than in the previous twelve months with
the sales team.
COMMISSIONER’S FINDINGS
The Commissioner accepted the evidence of Ms Wegglar,
Mr Taylor and Mr Robins. Mr Taylor and Mr Robins
remained employed at the time of hearing with MSA. The
Commissioner accepted the evidence of Mr Robins as to
what occurred at the meeting of 15 January 1999 as the
most credible and probable account of what took place.
He had no reason, he said, to query the evidence of Mr
Nazareth, Mr Coughren and Mr Berkhout, except that he
preferred Mr Taylor’s evidence to that of Mr Nazareth.
The Commissioner found Mr Byfield to be, in the main,
a credible witness, but he accepted the evidence of Mr
Robins as to the warnings or counselling. However, he
considered Mr Byfield’s evidence more credible than that
of Mrs Scully or Mr Dennison.
He held that Mrs Scully’s evidence was not, in his view,
particularly credible. He did not place much reliance on
her evidence concerning the counselling Mr Byfield was
supposed to have received.
The Commissioner observed that Mr Dennison’s evidence
regarding the managers’ attendance at the 5.00 o’clock
meeting of 11 March 1999 was contradicted by other
witnesses, that he was defensive to the point of being
evasive at times on the issues to do with performance and
the warnings or counselling provided to Mr Byfield.
I have scrutinised all of the evidence carefully and there
is nothing in the evidence or the submissions to persuade
me that those views are erroneous. Indeed, a fair reading
of the evidence supports them.
The Commissioner made the following findings—
1. Mr Byfield was warned on 15 January 1999 at a
meeting involving Mr Dennison and Mr Robins that
his performance and that of the sales team was not
adequate and would need to improve.
2. That Mr Byfield, as a result of that meeting, knew
that his employment was in jeopardy should the performance of the sales team not improve.
3. The warning was not a final warning.
4. With the exception of Mr Nazareth, the other members of the sales team had not been warned that their
jobs were at risk before they were dismissed.
5. Mr Byfield would have been aware of the acceptable level of sales performance and that he was given
appropriate support from the company with which
to achieve sales figures.
6. Mr Byfield was not given any time frame by which
he was required to achieve an improvement in performance, that is to meet the sales targets.
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7. Mr Byfield was surprised and annoyed to find, on
11 March 1999, as were the sales team, that he had
to justify their continued existence at a meeting later
that day.
8. Mr Byfield, it is common ground, did not give reasons why the sales team should be retained.
9. Mr Dennison’s sudden demand for Mr Byfield to
justify the retention of the sales team was sparked
by Mr Byfield handing to Mrs Scully a complaint
on behalf of the sales team about the smell of pesticides.
10. After Mr Byfield left, the other managers decided
not to continue with the sales team.
11. Mr Byfield was advised of this in his office on the
morning of 12 March 1999. Mr Dennison and Mr
Robins were present and Mr Byfield was handed his
letter of termination and his final payment.
12. The sales team were then dismissed and escorted
from the building.
13. Mr Byfield was dismissed for poor performance, as
evidenced by his letter of termination (exhibit A2).
14. Mr Byfield was not made redundant, nor was the
sales team.
15. Whilst the performance of the sales team was a real
issue, the only time when it was made clear to Mr
Byfield that his job might be in jeopardy was at the
15 January 1999 meeting.
16. There was no timetable given within which to improve the level of sales. That judgment came upon
Mr Byfield very quickly and in the context in which
he was rightly aggrieved. It came in retaliation for
the audacity of the sales team to complain about the
pesticide smell when they should have been out on
the road selling.
17. In addition, the manner of termination lacked regard
for the dignity of those affected.
48 The Commissioner therefore found that the dismissals
were unfair.
Compensation
49 The Commissioner found as follows—
1. That Mr Byfield was dismissed on 12 March 1999
with immediate effect and was paid one month’s
salary in lieu of notice.
2. Mr Byfield obtained alternative employment on 10
May 1999 and continued in that employment until
February 2000, being paid $40,000.00 per annum,
together with a $12,000.00 car allowance. He also
earned $700.00 for selling real estate.
3. There was a break in his employment for an indeterminate time. He commenced another job in early
March 2000 on $45,000.00 per annum, together with
vehicle, mobile telephone and travelling allowances.
This compared with his earlier remuneration in his
employment by MSA of about $49,000.00 per annum, together with vehicle and mobile telephone.
4. Mr Byfield was not afforded procedural fairness, and
should have been given a clear indication of time
and consequences for his performance. However, the
Commissioner concluded that, had he been given
extra time for review and counselling, that this should
have amounted to three months. His dismissal after
such a period of review would not have been unfair
in the circumstances of the employment relationship.
5. The Commissioner found that Mr Byfield earned
nothing for the first eight weeks following his dismissal and, for the next four weeks, he earned
$9,000.00 per annum less than he had earned with
MSA, which gave a figure of $11,629.81.
6. Mr Byfield said that he felt embarrassed by his dismissal, but gained subsequent employment in the
industry and his reputation does not appear to have
been overly damaged at all. Nonetheless, it was a
sudden dismissal and he was removed from the
premises with no regard for his position. He was
awarded $2,000.00 for injury.
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7. This was not a fixed term contract of employment.
8. The total sum of $13, 629.81 was awarded.
ISSUES AND CONCLUSIONS
50 This was a discretionary decision, as that is defined in
Norbis v Norbis (1986) 161 CLR 513 (see also Coal and
Allied Operations Pty Ltd v AIRC (2000) 74 ALJR 1348
(HC)).
51 It is for the appellant to establish that the exercise of the
discretion of the Commission at first instance had
miscarried in accordance with the principles laid down
in House v The King [1936] 55 CLR 499 (see also
Gromark Packaging v FMWU 73 WAIG 220 (IAC)).
Unless that is established, the Full Bench may not find
error in the exercise of the discretion or substitute its own
exercise of discretion.
52 In this case, findings of fact were made, based on the
credibility of witnesses. Such findings of fact are not to
be set aside because the Full Bench, as an appellate
tribunal, thinks that the probabilities of the case are
against, even strongly against, those findings. If, as is the
case here, the finding depends to any substantial degree
on the credibility of the witness, the finding must stand
unless it can be shown that the judge has failed to use or
palpably misused his advantage or has acted on evidence
which was inconsistent with facts uncontrovertibly
established by the evidence, or which was glaringly
improbable (see Devries and Another v Australian
National Railwasy Commission and Another [1992-1993]
177 CLR 472 and State Rail Authority of New South Wales
v Earthline Constructions Pty Ltd (in liq) (1999) 73 ALJR
306).
Grounds of Appeal
53 The grounds of appeal were not the subject of submissions
in support of any element of them. I have considered all
of the submissions and all of the material carefully.
Ground 1
54 There were a number of elements of that ground.
55 First, it was alleged that Mr Byfield had a reasonable
period of at least two months in which to improve sales.
As the Commissioner correctly found, only on 15 January
1999 was it made clear that Mr Byfield’s job was in
jeopardy and then, in somewhat general terms. Mr
Dennison said that being a shareholder would not prevent
Mr Byfield being dismissed for non-performance, he was
given no precise or even approximate time within which
to improve the performance of the sales team. There was
no time limit fixed within which it was said that “more
stringent” action would be taken against Mr Byfield if
sales did not improve; even Mr Dennison’s evidence was
that he had to shape up or ship out.
56 Further, no one suggested or advised him that his
performance or that of his team warranted dismissal at or
near the time of dismissal until the sales team complained
about the pesticides and air conditioning. The evidence
was, too, that Mr Byfield was restructuring his team,
something that he had said that he would do.
57 Almost two months later, without warning, his
employment was terminated first, because of events not
related to his performance, on Mr Dennison’s oral
evidence, then, by the allegations contained in the letter
of dismissal, for a mixture of reasons including alleged
redundancy and then, for other reasons, after 18 March
1999 and not before, of “gross misconduct”. There was a
shifting of ground in the reasons given for dismissal.
58 As the Commissioner found, “judgment came upon the
applicant very quickly and in a context which he was
rightly aggrieved” (see page 67(AB)). It was open on all
of the evidence to so find. The Commissioner found that
the judgment came as if in retaliation for the complaint,
not said to be an unjustified complaint, about the pesticide
smell. Certainly that complaint elicited an unsympathetic
and angry response from Mr Dennison followed by the
peremptory and unreasonable requirement that, in effect,
Mr Byfield justify the continuing existence of his
employment and that of other sales persons. It was open
to so find that the judgment came in retaliation for the
complaint and was, for that reason alone, unfair.
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59 I would add that, even if this were a redundancy, and it
was not said to be in clear terms, nor found to be at first
instance, nor argued on appeal, as I understood the
submissions, then it was strongly open to be found to be
an unfair dismissal because of the admitted failure to
comply with the provisions of the MCE Act and because
of the failure to pay an adequate redundancy payment.
60 What was not found and what does not seem to have
been argued, so I can place no weight on it, is that Mr
Byfield might be said to have been summarily dismissed
for incompetence or for no good reason at all. However,
this was not a situation of redundancy, so it might be
properly found. Further, at no time was it alleged that the
unsatisfactory sales figures were due to the fault of the
sales team in terms which identified the fault.
61 As the Commissioner found and it was open to him to so
find, Mr Dennison said when he dismissed the sales
team—
“Based on what has happened in the last 24 hours,
the directors have decided to dispense with the sales
team.”
62 That, it would be open to find, was the real and cogent
reason, since the Commissioner preferred Mr Byfield’s
evidence, why the dismissal occurred.
63 That would seem, since it was accepted as having occurred
by the Commissioner and was on his findings as to the
credibility of witnesses open to him to so find, to have
been said. That reason bore no relation to any question
of performance.
64 It follows, in the light of those findings that it was not at
all material nor in any way conducive to a finding that
the fact that two months had expired since Mr Dennison
had complained about the performance of the sales team
and that he had not seen fit to take any further action or
to warn of it until the incident with the pesticide. The
period of two months was not expressed to be and could
not properly be found to be a period of warning.
65 It was also submitted that there was no improvement in
sales and no explanation for not improving sales. Again,
there was no formal complaint or threat of further action
after the meeting of January 1999. Further, there were no
detailed allegations at any time as to why it was the fault
of the sales team and there was evidence of the sales team
endeavouring to implement measures to achieve better
results by its meeting on 11 March 1999.
66 There was no finding that MSA was not likely to improve
the performance of the sales team and, indeed, no evidence
that that would not occur. The finding by the
Commissioner as to what might occur in future in relation
to the improvement of sales, in the context of the separate
exercise of making a finding as to loss, was in relation to
an entirely different issue, namely the question of loss
and compensation.
67 It is not the case that Mr Byfield knew or ought to have
known that his employment was in jeopardy if sales
performances did not improve. First, it was not made clear
that that was the case with any certainty or within any
time and, second, because he was given no time within
which to achieve improved performance. Further, there
is no evidence that he was given reasons why it was said
that he was at fault or that other employees were at fault,
save and except that they were not achieving budgeted
figures. Also, his being given, within hours, the task of
pleading for his job and that of his colleagues was, in the
circumstance, entirely unfair in its lack of notice.
68 In my opinion, Mr Byfield gave a “presentation” at short
notice, was not advised in any detail of the complaints
against him and his team so that he could answer them,
and was, in fact, required to plead for employment at
short notice and was, it might properly be found,
dismissed for the events of that last 24 hours, which hardly
encompassed a period of alleged unsatisfactory sales
performance.
69 The Commissioner quite rightly found as he did and there
was ample evidence on which to so find.
70 For those reasons, no part of Ground 1 is at all made out.
In particular, no part of it is a valid submission that the
finding of unfairness of the dismissal was made in error.

81 W.A.I.G.

Ground 2
71 I have examined the reasons for decision. Certainly, the
Commissioner was not required to determine whether the
other members of the sales team were unfairly dismissed.
He did not so find. There was evidence before him and
entirely relevant to the dismissal of the sales team,
including Mr Byfield, en masse and without warning.
What the Commissioner observed and what was open to
him to so find as a fact on the evidence, was that the
terminations, including Mr Byfield’s, “lack a sense of
dignity” because the dismissed employees, including Mr
Byfield, were escorted from the premises. Mr Byfield
gave evidence of the effect, too, of the dismissal on him.
72 Even if it was wrong to make the finding complained
about in Ground 2, which it was not, it cannot detract
from the correct finding on the evidence that Mr Byfield
had been dismissed in a manner which deprived him of
his dignity and humiliated him, thus causing him injury
(see page 67(AB)). That ground is not made out.
Ground 3
73 By this ground, it is alleged that the Commissioner erred
in law in placing undue weight on the matter of the alleged
pesticide fumes. It was submitted that Mr Byfield was
aware that it was being addressed and for that reason, it
was not a factor in his dismissal. The fact of the matter
was, too, whether it was denied or not, that there was
uncontradicted evidence that all of the sales team were
complaining about, and some were of the view that they
were suffering ill effects from the pesticides. Further the
air conditioning had not been fixed.
74 On the evidence of Mr Byfield, which was preferred to
that of two of MSA’s managers, Mrs Scully and Mr
Dennison, it was clear from both of them that they were
angry about and/or non-receptive of the complaint (a
complaint not without foundation). The requirement that
Mr Byfield justify the existence of the sales team and the
dismissal en masse of the sales team which followed close
upon the complaint, properly gave rise to the inference
that the complaint played a part in and/or was the main
propellant of the dismissals. That ground is not made out.
Ground 4
75 The learned Commissioner did not err in fact or law in
finding that the failure of Mr Byfield to prepare the
“presentation” to justify the retention of the sales team
did not amount to a repudiation of his contract, justifying
dismissal, when he knew that his employment was in
jeopardy if the sales team did not improve its performance.
As well as the observations which I made in relation to
Ground 3, which I repeat here, I would observe as follows.
76 First, it was not submitted with any force that the
Commissioner’s finding that the alleged repudiation of
the contract on the grounds of failing to comply with a
lawful direction was not a reason given at all in the letter
of dismissal and the inference not a reason for dismissal
was not challenged.
77 Second, if it was the reason given for dismissal and the
actual reason for dismissal, then, as I understand the
ground, it constituted insufficient reason to justify a
summary dismissal. In my opinion, on the evidence, a
presentation was made whether prepared for or not.
Indeed, there was no direction, but an ultimatum, that Mr
Byfield make a presentation justifying the continued
existence of the sales team; and if there were no
justification, the dismissal of its members would follow.
Failure to prepare, as alleged, was not sufficient reason
to justify a summary dismissal, even if there was any
disobedience, which there was not. In any event, it is quite
clear that Mr Byfield was not expecting to have to make
a formal presentation to a meeting of managers, nor did
he think it fair that he should. It was open to find, in the
circumstances, that that view was valid. Even if it were
disobedience of an order, the disobedience was not such
as to enable MSA to conclude that Mr Byfield no longer
intended to be bound by the provision of his contract
(see Laws v London Chronicle [1959] 2 All ER 285 at
287 and 289; see also North v Television Corporation
Ltd (1976) 11 ALR 599 at 609 (FCFC) per Smithers and
Evatt JJ and Blythe Chemicals Ltd v Bushwell (1933) 49
CLR 66 at 81-82 per Dixon and McTiernan JJ).
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78 There was no deliberate flouting of an essential contract
and condition. In the circumstances, too, for the reasons
advanced above, the failure to adequately and properly
warn was unfair. That ground has no merit.
Ground 5
79 By this ground, it was alleged that the Commissioner erred
in fact or in law in finding that, as a matter of fairness,
Mr Byfield should have been given three months as a
matter of fairness to remedy the sales team’s performance.
(That, of course, is based on the assumption that it was
within his power to achieve that.) It was submitted that
there was no evidence to establish that this period would
have achieved such an outcome.
80 That, with respect, is not the point. It was, in the
circumstances, assuming that he was at fault, which is
not at all clear on the evidence, a reasonable time within
which to require improvement to be achieved and
reasonable period of notice of dismissal if this was not
achieved.
81 The finding that Mr Byfield’s attitude, as evidenced at
the hearing, which it is not clear to me it was open to
find, led to the conclusion that the result would be the
same was not a finding relevant to the unfairness of the
dismissal, but relevant to the finding as to loss It supports
a finding that he would otherwise have been terminated
after a period of review or made redundant which means
that he would not necessarily have been dismissed for
fault but because his job was surplus to requirements.
82 Thus, too, that finding alone does not unequivocally base
itself on a finding of fault in the future if Mr Byfield
were not to improve performance in and by the sales team.
Ground 6
83 This ground contains complaints as to the exercise by
the Commissioner of his discretion in assessing
compensation for loss and injury.
84 First, the period from 15 January 1999, when Mr Byfield
was told that his performance was unsatisfactory, was
found and properly found not to constitute a definite
period of notice in which he was, as a matter of fairness,
given the opportunity to improve the sales team’s
performance. There was, as the Commissioner found, no
time frame prescribed for improvement. Indeed, the
failure to so warn was unfair and it is quite wrong to
submit that that period should be taken into account to
reduce the amount of the loss found.
85 I am not persuaded, either, that the three month period
judged by the Commissioner to be a fair period of warning
which should have been afforded before any termination
of the contract is at all the correct period of notice. It is
properly characterised as a period of warning, judged fair,
to put Mr Byfield on notice that his employment was in
jeopardy if the sales team’s performance did not improve.
It did not and could not commence from the date of
dismissal.
86 The payment of an amount in lieu of notice was paid in
lieu of one month’s notice of termination. The three month
period of warning, if it had occurred, would have occurred
before the dismissal and had and has nothing to do with
the notice required to be given for the termination of the
contract. Indeed, the proper approach was to determine
what was reasonable notice (see Tarozzi v WA Italian Club
(Inc) 71 WAIG 2499 (FB)), and award an amount to
compensate for it not being given, subject to mitigation.
However, since this was not argued, I make no finding.
87 As to the short break in employment of unknown duration,
it was open to MSA to ascertain by cross-examination
what that was and it did not. There was ample evidence
of attempts, and successful attempts, to obtain new
employment and mitigate his loss, which a small gap in
employment did not vitiate (see Growers Market Butchers
v Backman (FB)(op cit). It is quite irrelevant to submit
that, in his new employment, Mr Byfield received higher
remuneration. He still suffered a loss during the time when
he was unemployed. That was his proven loss, and a
mitigated loss.
88 Next, MSA attacks the award of $2,000.00 for injury.
The Commissioner held that the manner of Mr Byfield’s
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dismissal and the attempts to portray his actions as
misconduct after the event and to contact other employers
in the industry were harsh. Further, the sudden dismissal
and removal from the premises, the Commissioner held,
occurred with no regard for his position and in the close
vicinity of his team. It did as a matter of fact. Mr Byfield
was, on his evidence, embarrassed and upset. It was open
to so find.
I would agree that what happened after the dismissal was
not relevant but, in my opinion, the amount of $2,000.00
for the manner of the dismissal, which was obviously
humiliating, warranted an award of more than $2,000.00
for the injury caused. However, there is no cross-appeal and
I make no order in that respect. The sum awarded is not,
therefore, as the result of an erroneous exercise of discretion,
excessive. The ground is, however, not made out.
I would also make the general observation that it was
open to find that the dismissal of Mr Byfield was unfair
according to the test in Miles and Others t/a Undercliffe
Nursing Home v FMWU 65 WAIG 385 (IAC) and was
open to be so found by the Commissioner at first instance
for the reasons which he did. MSA attempted to effect a
dismissal which had, at least, some of the hallmarks of a
summary dismissal, where it is not certain that any valid
ground existed and/or without any adequate warning or
opportunity for Mr Byfield to remedy or complete the
remedy of problems perceived to exist in his team and
his leadership of it.
In particular, it was open to find that Mr Byfield was not
dismissed for gross misconduct, which was never alleged
until after he alleged in his letter to Mr Dennison of 18
March 1999 that he was unfairly dismissed, and of which
there was no mention prior to that.
Margio v Fremantle Art Centre Press (1990) 70 WAIG
2559 is authority for the proposition that it is unfair for
an employer to dismiss an employee without giving her/
him a fair and adequate warning as to what is wrong,
what is needed to be done to remedy the situation, making
the consequences of failure plain, and fixing a fair and
reasonable time for improvement. In the absence of such
a warning, a dismissal may also be substantially unfair,
not procedurally unfair, although it may also be
procedurally unfair (see, too, the cases cited therein). This
case was both.
In this case, there was substantive unfairness, for the
reasons found by the Commissioner.
For those reasons, it was open to the Commissioner to
find as he did, to find that the dismissal was unfair and to
find that there was a loss and award compensation as he
did.

FINALLY
95 For those reasons, I find none of the grounds made out. I
find no established error in the exercise of the discretion
at first instance which would warrant the interference of
the Full Bench.
96 I would, for those reasons, dismiss the appeal.
CHIEF COMMISSIONER W S COLEMAN—
97 I have had the advantage of reading the Hon President’s
draft reasons for decision. I agree that the grounds for
appeal adequately identified issues being pursued.
However there was nothing presented for the appellant
that showed the Commissioner had misdirected himself
on matters of law nor had he erred in the exercise of his
discretion. I agreed for the reasons expressed by the Hon
President that the appeal should be dismissed.
COMMISSIONER J F GREGOR—
98 I have had the benefit of reading the Reasons of Decision
of His Honour the President. I respectfully agree with
the conclusions that he reached. I add the following
comments.
99 The respondent to the appeal sought that it be struck out
on the basis that the grounds were defective because they
fail to comply with Regulation 29 of the Industrial
Relations Commission Regulations 1985. The grounds
were in my view sufficient for the respondent to properly
address the matters raised on appeal.
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100 In my opinion the Appellant in seeking to prove the
grounds of appeal has embarked upon that course without
a proper understanding of the role of the Full Bench in
dealing with appeals against a discretionary decision as
matter on appeal clearly was.
101 The advocate for the Appellant chose to ignore the positive
findings made by the Commissioner at first instance on
the credibility of witnesses. The learned Commissioner
supported his conclusion of the value he placed on the
evidence he received by making a series of findings that
His Honour has described in paragraph 47 of his Reasons.
It is upon those findings that the learned Commissioner
concluded that the dismissals were unfair. In my opinion
each and every one of those findings was open to learned
Commissioner on the evidence that had been placed before
him.
102 For the Full Bench to conclude that there has been a
miscarriage it has to reach the conclusion that the
Commission at first instance has failed to use or palpably
misused the advantage of seeing and hearing the evidence
or acted on evidence which was inconsistent with the facts
incontrovertibly established by the evidence. That did not
happen in this case.
103 There is no reason or warrant to interfere with the decision
made by the Commission at first instance and the appeal
should be dismissed.
THE PRESIDENT—
104 For those reasons, the appeal is dismissed.
Order accordingly,
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(2) THAT appeal No. FBA 39 of 2000 be and is hereby
dismissed.
By the Full Bench,
(Sgd.) P.J. SHARKEY,
[L.S.]
President.
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Result
Representation
Appellant
Respondent

Appeal dismissed.
Mr D Clarke, as agent
Mr R Mancini (of Counsel), by leave, and
with him Ms M Quai (of Counsel), by
leave

_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full Bench
on the 24th day of November 2000, and having heard Mr D
Clarke, as agent, on behalf of appellant and Mr R Mancini (of
Counsel), by leave and with him Ms M Quai (of Counsel), by
leave, on behalf of the respondent, and the Full Bench having
reserved its decision on the matter, and reasons for decision
being delivered on the 18th day of December 2000 wherein it
was found that the appeal should be dismissed, it is this day,
the 18th day of December 2000, ordered as follows—
(1) THAT the application filed herein on behalf of the
respondent pursuant to s.27(1)(a) of the Industrial
Relations Act 1979 (as amended) be and is hereby
dismissed.

Decision
Appearances
Appellant
Respondent

Appeal dismissed.
Mr B F Stokes on his own behalf
Mr D P Cronin, as agent

_______________________________________________________________________________

Reasons for Decision.
THE PRESIDENT AND COMMISSIONER S J KENNER—
INTRODUCTION
1 These are the joint reasons for decision of the President
and Commissioner Kenner.
2 This is an appeal against the decision of the Commission,
constituted by a single Commissioner, brought pursuant
to s.49 of the Industrial Relations Act 1979 (as amended)
(hereinafter referred to as “the Act”). The decision
appealed against is constituted by an order whereby the
Commissioner dismissed the application, made on 24
August 2000 in matter No 779 of 1999 and deposited in
the office of the Registrar on 24 August 2000.
GROUNDS OF APPEAL
3 The appeal is against the whole of the decision and is
made on the following grounds—
“1. The learned Commissioner erred by—
1.1 finding that the appellant could complete
the remaining 3 weeks of the current teaching module despite evidence that the
respondent had cleared his desk in the staff
room in the afternoon of Thursday the 3rd
June, 1999, removed all his notes & books
to the Principal’s office, cancelled his
classes for the 4th June without any advice to him and on Friday 4th June telling
him to collect his books and leave without
any advice that he could return on Monday the 7th June and resume teaching;
1.2 finding that the respondent intended to
permit the appellant to resume teaching on
the 7th June for 3 weeks to complete the
current module, even though it was common ground that the respondent did not tell
the appellant of this at all;
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1.3 failing to find that after the following acts,
the only conclusion or inference to be reasonably drawn by the appellant was that
the respondent intended and did terminate
the appellant’s contract of employment
namely—
(i) advising the appellant on the 3rd June,
1999 that at the conclusion of the current module he would be required to
take 10 weeks off work without pay;
(ii) clearing the appellant’s desk in the staff
room completely;
(iii) failing to advise the appellants supervisor of its intentions as to his
continued employ;
(iv) removing the appellant’s books and
personal effects to the principal’s office;
(v) cancelling the appellant’s Friday class
without any prior advice to or consultation with him even though he could
be contacted by telephone which was
known to the respondent;
(vi) on the 4th June, 1999 requiring him to
remove his books and notes from the
principal’s office and to leave the respondent’s premises forthwith without
any opportunity to farewell his students;
(vii) advertising his position in the West
Australian newspaper without any advice to him, &
(viii) failing advise the appellant to return
on Monday the 7th June and resume
his teaching duties even though the appellant had foreshadowed an intention
to commence unfair dismissal proceedings later that day if nothing was
resolved before he left.
1.4 failing to find that the respondent breached
its implied common law duty to provide
the appellant with work pursuant to its contract of service;
1.5 finding that because the appellant agreed
that Mrs Jenkins said that he was not being dismissed, the appellant was in fact
agreeing with Mrs Jenkins position when
the contrary was the only inference on the
evidence;
1.6 failing to consider that the respondent in
believing it was not terminating the appellant because he was employed as an
as-needs casual and could be stood down
at any time, which belief was erroneous,
took action in reliance upon same which
in fact terminated the appellant’s contract
of service;
1.7 failing to consider that by giving the respondent notice that he considered the
respondent’s actions constituted a constructive dismissal placed a duty upon the
respondent to deny that construction if erroneous and advise him that he could
resume his duties on the 7th June, 1999;
1.8 finding that the appellant’s alleged rudeness, loudness and aggression justified the
respondent’s reactions, when it was uncontested that the respondent had instigated
the withdrawal of work and advised of its
intention to stand down the appellant for
10 weeks unpaid unilaterally without any
prior consultation prior to any of this alleged behaviour which occurred after an
unequivocal intention of the respondent
was manifest and that such alleged action
could never of itself justified summary or
instant dismissal;
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1.9 failing to find that because of her admitted
misapprehension, Mrs Jenkins did in fact
determine the contract of service despite
her stated intention to the contrary;
2.0 finding that the appellant’s failure to advise the respondent of his disbarment
justified the latter in summarily terminating the contract of service, when the
respondent was under a common law duty
of caveat emptor to check the appellant’s
qualifications, credentials and referees
prior to agreeing to employ him and in failing so to do waived any right to complain
subsequently, &
2.1 finding that the appellant acted in a loud,
aggessive (sic) and rude manner failed to
onsider (sic) that the principal’s office was
glass petitioned and that Leanne and the
receptionist were in close proximity and
were not disturbed in their work by the
appellant’s acts.
3. The appeal is in respect to an order that the claim
for unfair dismissal be dismissed and that as the
learned Commissioner misdirected himself and
made substantial errors of law and fact, the Full
Bench should substitute inferences correctly
drawn and find that the respondent did constructively determine the appellant’s’(sic) contract of
service unfairly within sec 29 of the Act and award
the appellant compensation of $9705.00 and one
week’s pay in lieu of notice of $600 both totalling $10,305.00.
4. The appellant seeks an order quashing the order
at first instance to dismiss and an order that the
respondent did dismiss the appellant unfairly and
should pay one week’s pay in lieu of notice and
compensation both totalling $10,305.00.”
APPLICATIONS TO EXTEND TIME
4 The Notice of Appeal was filed on 29 September 2000
and the appellant, Mr Bryan Francis Stokes, applied for
leave to file and serve the Notice of Appeal out of time
and for leave to make application out of time. Both those
applications were filed on 29 September 2000, about
fifteen days after the twenty-one day period for instituting
an appeal had expired.
BACKGROUND
5 At the time of the hearing at first instance, Mr Stokes
was a registered industrial agent.
6 On 23 December 1999, the Commissioner issued reasons
for determining, as a preliminary point, whether or not
Mr Stokes was employed as a casual employee.
7 Mr Stokes had been employed by the respondent as a
lecturer in Paralegal Studies from 12 April 1999 until 4
June 1999. He claimed to have been dismissed and that
his dismissal was harsh, oppressive and unfair. He also
claimed certain contractual entitlements.
8 The respondent employer offers courses to train persons
for various occupations including paralegal employees,
flight attendants and private investigators.
9 It was not in issue at first instance that Mr Stokes was
struck off the roll of legal practitioners for misconduct in
1992.
10 The respondent opposed the claims, arguing that Mr
Stokes was employed on a casual basis and that it was
entitled to vary Mr Stokes’ days and times of work or to
provide no work. Indeed, the respondent denied that it
terminated Mr Stokes’ employment at all and alternatively
said that, if it did terminate Mr Stokes’ employment, then
it did so by accepting his repudiation of the contract.
Further, the respondent contended that Mr Stokes could
be dismissed on one hour’s notice.
11 The Commissioner further found that the respondent had
placed an advertisement in the West Australian newspaper
on 27 March 1999 for an employee called a “legal trainer”.
The position referred to in the advertisement was a “casual
trainer” (see page 42 of the appeal book (hereinafter
referred to as “AB”)). The advertisement was noticed by
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Mr Stokes’ wife and she informed Mr Stokes of it. He
did not read the advertisement, but made contact with
the respondent and then attended for an interview with
Mr Richard Stephen MacDonald, the Manager of the
respondent.
The advertisement in the West Australian of 15 July 2000
(see page 38(AB)) read as follows—
“Applicants must have at least five years experience
in their respective industries. The Paralegal lecturer
must have been a solicitor for the same period.”
There was difference in evidence between Mr Stokes and
Mr MacDonald as to whether Mr MacDonald stated
during the course of the interview that the position was
“casual”. Mr MacDonald maintained that he did so state,
but Mr Stokes maintained that the word “casual” was not
used at all.
The Commissioner found that Mr MacDonald showed
Mr Stokes a curriculum which contained module details
for a Certificate in Paralegal Studies, containing eight
modules. The course was a 36 week course and had an
accompanying timetable until December 1999. Mr Stokes
was informed that the hours would be 9.00 am to 1.00
pm, five days per week and that the remuneration would
be $30.00 per hour. Mr MacDonald asked Mr Stokes what
part of the curriculum he would be comfortable in
teaching and Mr Stokes indicated that, with some
preparation, he would be comfortable in doing all of it.
The Advance Legal Procedure Course included an
element of professional ethics.
The Commissioner accepted the evidence of Mr
MacDonald that it was understood between him and Mr
Stokes that, if everything went well and if the respondent
was satisfied with Mr Stokes’ work and if Mr Stokes was
happy at doing that work, that Mr Stokes would do the
course until the end of the year.
Mr Stokes commenced employment on 12 April 1999,
three weeks before lecturing commenced and there was
no written contract of employment between the parties.
Mr Stokes worked until 4 June 1999 and he was not paid
for public holidays.
The Commissioner found that Mr Stokes, for the purposes
of s.29(1)(b) of the Act, was not a casual employee whose
contract of employment merely came to an end in
accordance with its terms. He found that, on the evidence,
Mr Stokes’ employment came to an end because of the
decision of Ms Julia Ann Jenkins, the General Manager
of the respondent, who is based in the eastern states, that
Mr Stokes would cease teaching and that the respondent
would employ another person for the purposes of
becoming a back up lecturer for the course. During that
period, a ten week period, Mr Stokes would not lecture
and would not be paid. The Commissioner accepted and
found that Mr Stokes became irate and even aggressive
in his response.
For the purposes of making that finding, the
Commissioner was quite satisfied that Mr Stokes’
employment was brought to an end by the actions of the
respondent in removing his lecturing work after he had
lectured in one module. There was no evidence, or any
suggestion of any evidence that things were not going
well or that the respondent was not satisfied with Mr
Stokes’ work. The Commissioner therefore found that Mr
Stokes was dismissed and that the dismissal was not
contemplated by the terms of the contract of employment
agreed between him and the respondent.
On Thursday, 3 June 1999, approximately three weeks
prior to the end of the module, Mr Stokes was called to a
meeting with Ms Jenkins. She had not met Mr Stokes
before and commenced a discussion by asking his views
on the viability of introducing a night course. Mr Stokes
gave a positive response and she then informed him that
it was the respondent’s intention to employ a back up
trainer to teach the second module in such a way that the
new trainer and Mr Stokes could teach day and night
classes between them. She told Mr Stokes that she was
not exactly sure how it would affect him but that, since
she intended to give the new trainer a trial in the next
module, Mr Stokes would not be required for the ten
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weeks duration of the new module which would give him
time to “organise his other work”.
The Commissioner found that Mr Stokes became quite
angry and upset at this news and informed Ms Jenkins
that he had been employed to teach the course, that he
knew the law, that the respondent could not do that to
him, that it amounted to constructive dismissal and that
he would commence an action to sue them accordingly.
Mr Stokes then left the meeting.
The Commissioner was satisfied that Ms Jenkins was
stunned at his reaction and accepted her evidence that
Mr Stokes’ reaction was unnecessary and was seen by
her as “over the top”. Her evidence was supported by Mr
MacDonald who was also present during this
conversation. Mr MacDonald’s evidence was that he was
taken aback by Mr Stokes’ reaction. As a result, Ms
Jenkins did not know if Mr Stokes had left the
respondent’s employ or if he would return on the Friday
to continue teaching. She therefore cancelled Mr Stokes’
Friday class out of concern for the students, collected all
his notes and textbooks from his desk and put them in
Mr MacDonald’s office.
Mr Stokes’ evidence was that, that evening, he prepared
his notes for the Friday class. He attended the college
prior to the 9.00 am start. He prepared some photocopies
for distribution to the class and gave these to Mr
MacDonald. He then discovered that his books had been
removed from the desk and spoke to Mr MacDonald who
invited him to come in and meet Ms Jenkins again. Ms
Jenkins said that she wanted to discuss the problem with
Mr Stokes, who said he was ready to work and asked if
he was teaching that day. Ms Jenkins told him that his
class had been cancelled and he asked if he was being
dismissed. He was told that he was not being dismissed.
Ms Jenkins then said that she told him that she was
trialling a new trainer and that Mr Stokes was a casual
and was paid by the hour on an “as-needed” basis. Mr
Stokes replied that that was “rubbish” and an insult to his
intelligence. He then said that he was there to work and
that, if his employer was not offering him work, then his
employer was dismissing him and he would have an
application claiming unfair dismissal on their desk by
close of business that same day.
At this meeting, Mr Stokes became loud and aggressive,
as the Commissioner found, and his manner suggested a
rudeness which Ms Jenkins found unacceptable. Ms
Jenkins, as the Commissioner accepted, told Mr Stokes
that she had no intention of arguing with him but, if he
did not want to discuss the matter, then he should leave
and that the college would then be in touch with him.
She informed Mr Stokes that his books were collected
on a particular table and he was requested to collect them
himself and leave. Mr Stokes did leave. He thanked Mr
MacDonald for being “a good boss”, shook his hand and
departed.
Mr Stokes forthwith then lodged a claim in the
Commission for unfair dismissal and served the
application on Mr MacDonald later that day. He claimed
that he was dismissed on 4 June 1999. Mr Stokes relied
on the fact that he reported for work in the ordinary course
of events and was prepared to teach on that day. He found
that his class had been cancelled and was told by Ms
Jenkins to leave.
However, the evidence of Ms Jenkins, supported by Mr
MacDonald, was that the Friday class was only cancelled
by them because they feared, from the strength of his
reaction in their discussion on the previous day, that he
would not be working on the Friday. Rather than have
students attend the class in the absence of a trainer, Ms
Jenkins decided that they would cancel the class. They
made the decision to remove Mr Stokes’ books in case he
had made a decision not to continue. It was seen as a
precaution. The Commissioner found that Mr Stokes’
aggressive response and perceived rudeness towards Ms
Jenkins and Mr MacDonald precipitated that action. It
was also, as the Commissioner found, his aggressive
response and perceived rudeness on that day which caused
Ms Jenkins to ask him to leave the premises.
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27 On the evidence, Mr Stokes was asked to collect his books
and leave because his attitude prevented Ms Jenkins from
being able to discuss the matter rationally with him. In
the notes Ms Jenkins made after that meeting, she wrote
that she requested Mr Stokes to collect his belongings
and leave. In her evidence to the Commission, Ms Jenkins
stated that she did so because they were not getting
anywhere, he was aggressive, he was loud, he was very
upset, he was not willing to discuss anything in a rational
manner and she was not prepared to stand in the front
office and argue with him (see page 147 of the transcript
at first instance (hereinafter referred to as “TFI”).
28 The Commissioner found that the reason why Ms Jenkins
requested Mr Stokes to leave was his aggressive and
uncompromising stance and not any intention on the part
of the college that his employment would be terminated
at that point. The Commissioner accepted unhesitatingly
the evidence of Ms Jenkins that she did not intend to
dismiss Mr Stokes and was not, in fact, dismissing him.
29 It was relevant, the Commissioner found, that there was
three weeks’ training remaining in the module and there
was nothing whatever in the evidence to suggest any
intention at that time on the part of the respondent that
Mr Stokes would not continue training until the end of
that module. The Commissioner observed that he was
inevitably led to the conclusion that, had Mr Stokes’
reaction not been as it was, he would have continued
teaching for the balance of that module.
30 The Commissioner, therefore, found that Mr Stokes was
not dismissed by the respondent on 4 June 1999. He found
that it was the lodging of the application, on the evidence
of Mr MacDonald, that prevented any further discussion
between Mr MacDonald and Mr Stokes and prevented
Ms Jenkins from getting in touch with Mr Stokes.
31 Mr Stokes argued that the situation was properly to be
characterised as a constructive dismissal and submitted
that he was placed in a situation where Ms Jenkins made
it quite plain that he either accepted the new arrangements
whereby a new trainer would be engaged and he would
not be employed for the second module or that he was to
leave. He therefore said that he chose to leave.
32 The Commissioner, however, found that that was not the
choice at all and that Ms Jenkins, on the evidence, did
not put that to Mr Stokes as an ultimatum. Her evidence
made it quite plain that her direction to him to leave with
his books was a direct response to Mr Stokes being
aggressive, loud, upset and not willing to discuss anything
in a rational manner. The Commissioner also found that,
at the time Mr Stokes left the respondent’s premises, it
was the intention of Ms Jenkins to discuss further the
issue of the respondent’s intention to appoint a back up
trainer and not offer work to Mr Stokes for ten weeks
with Mr Stokes when it was possible to do so in a calm
and rational manner. It was a fact, the Commissioner
found, that this did not occur because her intention was
overtaken by his serving on the respondent within a few
hours a claim alleging unfair dismissal.
33 Given Mr Stokes’ reaction in this manner, the Commission
found that Ms Jenkins was entirely reasonable in
requesting that Mr Stokes leave. That request from Ms
Jenkins for Mr Stokes to leave was a direct consequence
of Mr Stokes’ behaviour, not the respondent’s.
34 The Commissioner found that, because it is important in
a constructive dismissal that the termination of the contract
occurred as a result of the actions of the employer, not
the employee, he was not able to conclude that Mr Stokes
was constructively dismissed.
35 In the alternative, Mr Stokes submitted that he was
dismissed because the respondent was substantially
changing the contract by withdrawing work from him.
He argued that the respondent did not have the right to
do so and that it was unfair to him for the respondent to
do so. In fact, Ms Jenkins was giving notice to Mr Stokes
that, in three weeks’ time, the respondent would not need
him for the ten week period during which the new trainer
would be employed. By implication, Mr Stokes would
continue working for the three remaining weeks of the
module, then be stood down without pay for the next ten
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week period and then be given work and paid for it after
that period.
If Mr Stokes had, in fact, been stood down for that ten
week period, it would have been in breach of his contract
of employment and is likely to have constituted a sufficient
breach to allow Mr Stokes to terminate the contract, the
Commissioner held. He then held that, in substance, the
respondent dismissed Mr Stokes because, effectively,
standing him down for ten weeks would be conduct on
the part of the employer which was plainly inimical to a
continuation of the contract of employment and would
have been entitled to treat the contract as at an end.
First, however, as the Commissioner observed, the
respondent’s stated intention did not come to pass, if that
were the case. Mr Stokes’ contract of employment did
not come to an end at the end of that three week period.
The respondent’s stated intention was overtaken by the
cessation of the contract of employment on 4 June 1999,
brought about by Mr Stokes’ own precipitous action, so
the Commissioner held. Whether the stated intention
would have become reality or whether a compromise
would have been found will never be known, the
Commissioner held, because the strength of Mr Stokes’
reaction to Ms Jenkins overtook the situation.
The respondent then submitted that it was able to rely
upon its discovery that Mr Stokes had been disbarred
from practising as a solicitor, a fact not known to it at the
time and that that would justify any dismissal which the
Commissioner found to have occurred. The
Commissioner relied on Byrne and Frew v Australian
Airlines Ltd 185 CLR 410 at 430 to find that the facts
which exist at the time of the dismissal, but which come
to light only subsequently, might justify the dismissal
when otherwise it would be harsh, unjust or unfair. That
is the case here, the Commissioner found. Ms Jenkins
indicated that, subsequent to the departure of Mr Stokes,
she contacted the legal trainer at the Adelaide college and
asked him to assist her in discovering that the information
that she had been given regarding Mr Stokes and his
disbarment was true. The information was confirmed.
The Commissioner found that the respondent was indeed
able to rely upon the knowledge it now has that Mr Stokes
had been disbarred. Mr Stokes submitted that the facts of
his disbarment was effectively irrelevant. He did not need
to be a practising solicitor in order to be a trainer in the
Paralegal Studies course of the respondent. The
respondent did not require him to be a practising solicitor
when it employed him. He was never asked at the
interview whether he was a practising solicitor or whether
he had been disbarred. He was not obliged to volunteer
the information that he was disbarred at the interview,
nor did he mislead the respondent.
The Commissioner observed that that was irrelevant and
that, on the evidence, had the respondent had that
knowledge prior to employing Mr Stokes, it would not
have offered him the position. Indeed, Mr Stokes
acknowledged as much, which is why he did not volunteer
the information at the time of his interview (see page
67(AB)). Mr Stokes subsequently said that he did not
volunteer the information because he needed the job very
badly.
Nevertheless, the Commissioner found that Mr Stokes
can hardly be heard to complain if the employer who
would not have employed him if the fact of his disbarment
had been known to it, subsequently discovered the fact
and thereupon dismissed him due to him being unsuitable
for the position. The evidence of Ms Jenkins was that the
respondent’s reputation in the education field is of
significant importance, that the college had to uphold its
reputation and has to stand up in front of students and
say that the students are getting the best qualified trainers
that the college can get. That, she said, would not be the
case with Mr Stokes. The Commissioner accepted her
evidence and found that the reputation of the college
would hinge, in a large part, on the reputations of its staff.
In any event, the Commissioner found, on the evidence
before the Commission, that the fact of Mr Stokes’
disbarment did make him unsuitable for the position. It

26

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

was not just an issue of whether he had the knowledge to
teach the Paralegal Studies course. The respondent’s
advertisement for the position required a person who was
a solicitor, that is a person who practised or applied the
law as distinct from, for example, a person with a law
degree. That was apparent from the respondent’s
requirement that the person be a solicitor with five years’
experience practising the law (see page 38(AB) and
compare the draft advertisements in exhibit A at pages
39-40(AB)).
43 The Commissioner then said that he was led to the
conclusion that the status of solicitor was a significant
factor from the respondent’s point of view and, indeed,
Ms Jenkins’ evidence was that this was a minimum
requirement for the respondent’s accreditation to train
the course.
44 Mr Stokes admitted that he was disbarred on 6 August
1992 and that he was guilty of illegal conduct. The
Commissioner found that that fact can only have an
adverse impact on the reputation of the respondent and it
was not without significance that one element of the
course concerned professional ethics, even if that element
was not a significant part of the course.
45 The Commissioner therefore found that Mr Stokes’
employment would not have survived the discovery of
the fact of his disbarment. He would have been dismissed
and that dismissal would have been for a justifiable reason.
The claim was therefore dismissed for want of jurisdiction.
THE EVIDENCE
46 We now summarise hereunder the most significant
evidence.
47 On 3 June 1999, Ms Jenkins and Mr MacDonald met Mr
Stokes at the college. Ms Jenkins had not met Mr Stokes
before.
48 According to Mr Stokes’ evidence, after discussions about
bringing in a night class and another lecturer in Paralegal
Studies, Ms Jenkins told him that the other lecturer would
take that module for the next ten weeks. He gave evidence
that, if that occurred, he would be disappointed. Ms
Jenkins, according to Mr Stokes, said that he was a casual
and that they would not need him for the next ten weeks.
He said that he told Ms Jenkins that what she was doing
was a constructive dismissal and, if she proceeded with
that course, he would commence an “industrial action”
in this Commission. He admitted that, at the time, he was
getting angry, but that he did not raise his voice. He told
Ms Jenkins that she would leave herself open to a claim.
49 The next morning, Friday, 4 June 1999, Mr Stokes came
in to work and Ms Jenkins and Mr MacDonald met him.
Ms Jenkins told him that she had rung the students and
cancelled the classes. Mr Stokes’ books and other effects
had been moved to Mr MacDonald’s office. Mr Stokes
asked Ms Jenkins if he was being dismissed and she said
that he was not (see pages 53-54(AB)). Ms Jenkins said
“We will let you know if we need you.” Mr Stokes took
that, he said, as a dismissal and said that he would file an
application in this Commission, which he did the same
day and which he served on Mr MacDonald that
afternoon.
50 Mr Stokes dealt with the question of whether he was a
solicitor or not and what occurred at his interview for
employment with Mr MacDonald. He said that he was
not asked at the interview by Mr MacDonald whether he
was a solicitor and, as Mr Stokes said, he did not dissuade
him. However, Mr Stokes also said that Mr MacDonald
asked him why he was not practising and Mr Stokes said
that he had sold his practice in 1992. He did not tell Mr
MacDonald that he was in practice or was a solicitor. He
did not tell him that he was disbarred. Mr Stokes said
that he told Mr MacDonald that he had a fledgling
industrial relations consultancy practice.
51 In cross-examination, Mr Stokes admitted that, on 3 June
1999, he was pretty annoyed, but was not rude. He said
that he did not swear and did not slam doors. He denied
that he resigned on that day. He denied that, on 4 June
1999, Ms Jenkins was prepared to discuss the issue. He
said further that Ms Jenkins said that she was not
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dismissing him, and he said that it was tantamount to a
dismissal.
In the course of the discussion, Mr Stokes said that he
was a lawyer. In saying that, he agreed that he could be
perceived as putting himself out as entitled to practise.
He agreed that he had not volunteered the information
that he had been struck off and admitted that it would be
of concern to a prospective employer that he had been
“found guilty of offences relating to these areas”.
Mr Stokes was of opinion that he had no obligation to
volunteer this information. He said also that he did not
mention his striking off at the interview because he had
never been asked. He added that Mr MacDonald knew
that he was not practising and had sold his practice (see
page 68(AB)). He said that, on 4 June 1999, he was
directed to get his books and shown the door.
Mr MacDonald gave evidence that Mr Stokes did not
mention that he was not permitted to practice law in
Western Australia; he did not say that he was not a
practising lawyer. Mr MacDonald said that, if he had
known that Mr Stokes had been struck off, he would have
had second thoughts and spoken to Mr Christopher Tooley
(a Director of the respondent described as “the owner of
the business”) or Ms Jenkins.
Mr MacDonald said that it was not intended to replace
Mr Stokes, but to merely provide a back up lecturer. Mr
MacDonald said that, at the discussion between Ms
Jenkins, Mr Stokes and himself on 3 June 1999, Mr Stokes
became agitated and said that he would sue the college.
Mr MacDonald did agree that he thought that Mr Stokes
was a casual employee and that they were within their
rights. However, what occurred was that Mr Stokes raised
his voice and threatened to sue and then walked out. Mr
Stokes’ books were collected and brought up to Mr
MacDonald’s office in the event that Mr Stokes decided
not to continue.
Ms Jenkins gave evidence that she visited Perth in June
1999 and that she had not met Mr Stokes beforehand.
She said that a person had told her that a solicitor called
Stokes had been struck off. That troubled her greatly, she
said, because the respondent has a duty of care to students
and one cannot have a person who has been accused of
being unethical standing up in front of a class teaching
legal ethics.
At the meeting of 3 June 1999, Ms Jenkins suggested
that they would put in the new lecturer for the new module
(see page 85(AB)) and Mr Stokes could come in after
that and then they would have two people trained for two
streams. Mr Stokes’ reaction was very aggressive, she
said. She said that he “went over the top”. She said that
his reaction absolutely stunned her and he said “You can’t
do this to me. I’m a lawyer.” He then stormed out and she
had no way of knowing whether he was coming back.
She said that Mr Stokes kept saying that she had dismissed
him and she told him that she had no such intention.
Ms Jenkins said that Mr Stokes threatened to sue. She
said that she was prepared to discuss the matter but Mr
Stokes would not. In evidence, she said that she had
cancelled the classes for 4 June 1999 because she did not
know whether Mr Stokes would return that day or not.
She also said in evidence that, as he got louder and louder,
she said that if he was not willing to discuss the matter,
then he was going to have to leave and she would get in
touch with him.
Ms Jenkins denied that she dismissed Mr Stokes. She
also added that she would not have employed him had
she known that he had been struck off the roll (see page
87(AB)). She said that their reputation was at stake and
that Mr Stokes was employed because he had had twelve
years’ practice. She did tell him that she believed that he
was a casual. She reiterated in evidence that she told him
to leave because he was aggressive and loud, she was not
getting anywhere with him and he was not willing to
discuss anything in a rational manner. She said that she
was not prepared to stand in the front office and argue
with him (see page 104(AB)). She would have been in
touch with him, but he was in touch first when he served
the application upon the respondent.
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ISSUES AND CONCLUSIONS
60 When this appeal came on for hearing, the Full Bench
heard the applications to extend time, first. The principles
which apply to such applications are well settled. They
have been laid down in Gallo v Dawson [1990] 64 ALJR
458 at 459 (HC) per McHugh J and in the Industrial
Appeal Court in Ryan v Hazelby and Lester trading as
Carnarvon Waste Disposals 73 WAIG 1752 at 1752-1753
(IAC); as well as Tip Top Bakeries v TWU 74 WAIG 1189
(IAC) (see also Esther Investments Pty Ltd v Markalinga
Pty Ltd (1989) 2 WAR 196 and Girando v Girando
(unreported) (No FUL 41 of 1997) Delivered 14 October
1997 (Supreme Ct of WA)(Lib No 970525)).
Principles
61 The principles laid down in these cases were set out in
Rosemist Holdings Pty Ltd v Khoury 79 WAIG 645 (FB)
per Sharkey P at 645 and per Scott C at page 647. They
are summarised as follows—
1. The grant of an extension of time is not automatic.
2. The object of a rule or power to extend time is to
ensure that legislative provisions or rules which
fix times for doing acts do not become incidents
of injustice.
3. The discretion to extend time is given for the sole
purposes of enabling the Commission to do justice between the parties.
4. This means that the discretion can only be exercised in favour of an applicant upon proof that
strict compliance with the rules will work an injustice upon the applicant.
5. In order to determine whether the rules will work
an injustice, it is necessary to have regard to the
history of the proceedings, the conduct of the
parties, the nature of the litigation and the consequence for the parties of the grant or refusal of
the application for extension of time.
6. When the application is for an extension of time
in which to file an appeal, it is always necessary
to consider the prospects of the applicant succeeding in the appeal.
7. It is also necessary to bear in mind in such application that, upon the expiry of the time for
appealing, the respondent has “a vested right to
retain the judgment”, unless the application is
granted.
8. It follows that, before the applicant can succeed
upon such an application, there must be material
upon which the Commission can be satisfied that
to refuse the application would constitute an injustice.
9. The initial step in determining whether there
would otherwise be an injustice to the appellant
may often be to decide whether the prospect of
the appellant succeeding in the substantive appeal if an extension of time were to be granted is
a real one.
In Esther Investments Pty Ltd v Markalinga Pty Ltd (op
cit), the Full Court of the Supreme Court held that there
were usually four major factors to be considered in
exercising the court’s discretion to extend time, these
being—
(a) The length of the delay.
(b) The reason for the delay.
(c) Whether there was an arguable case.
(d) The extent of any prejudice which might be suffered by the respondent.
62 In this case, as we have already observed, the decision to
be appealed against was made, having been perfected on
24 August 2000. The Notice of Appeal herein was filed
on 29 September 2000. The twenty-one day limit within
which the appeal was required to be instituted, pursuant
to s.49(3) of the Act, expired on 14 September 2000.
Accordingly, the appeal was filed some fifteen days late.
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63 The Notice of Appeal, according to the declaration of
service, was served together with the other applications
on 3 October 2000. Mr Stokes, who is a registered
industrial agent, appeared in person and asserted from
the bar table that, in the week of 24 August 2000, when
the reasons for decision issued, he was occupied full time
in preparing cases to be heard in this Commission. He
also gave details of an amount of work involving matters
listed in the Commission on 12 and 13 September 2000,
19 and 20 September 2000 (which is outlined in his
response to the respondent’s submissions). Put shortly,
his reason for not instituting the appeal on time was
pressure of work and that he “lost track of time”.
64 It was also Mr Stokes’ assertion that he had advised
counsel for the respondent that he would appeal if
unsuccessful at first instance, and that this would occur
was inferable from the hotly contested nature of the
proceedings at first instance.
65 Further, he submitted that there was merit in the appeal
because there was evidence which should have led to a
conclusion that he was dismissed. He submitted that the
respondent had acted on a misconception as to the
appellant’s employment status because Ms Jenkins
believed that he was an “as needs casual”. He submitted
that the evidence led to the conclusion that Ms Jenkins
believed, mistakenly, that he could be rostered on and off
at will and that there was no obligation to provide him
with work. Mr Stokes submitted that the Commissioner
gave these misconceptions no or no sufficient
consideration.
66 Further, it was submitted by Mr Stokes in relation to the
finding that he had misled the respondent by failing to
reveal that he had been struck off the roll of legal
practitioners and the reasons therefor, and was therefore
not a practising solicitor. The respondent made no inquiry
before “buying” Mr Stokes’ services as it was required to
do under the principle of caveat emptor and the Sale of
Goods Act 1895 which both apply to contracts of service.
Further, the respondent, it was submitted, had waived its
right to subsequently complain, having failed to make
these inquiries. The Full Bench was referred to the
appellant’s submissions (see pages 119-122(AB)) and Ms
Jenkins’ evidence (see pages 82, 90 (AB)).
67 Further, it was submitted that Mr Stokes committed no
misdeed during his employment which, if subsequently
discovered, could justify an otherwise “unjust” dismissal
by way of exculpation.
68 It was also submitted that Mr Stokes’ “disbarment” and
his lecturing on “Legal Ethics” were inconsistent and
prevented his performing his duties. This, it was
submitted, was because Ms Jenkins’ evidence (see page
82(AB)) was to the contrary and that fact was important
to her.
69 It was also submitted that the Commissioner erred in
finding that Mr Stokes was, on 4 June 1999, loud, rude
and aggressive. It was further submitted that, even if he
were, this did not justify the respondent’s actions which
were “inconsistent with the contract continuing”.
70 The respondent’s case was that, relying on Rosemist
Holdings Pty Ltd v Khoury (FB)(op cit), there were four
factors for consideration in deciding whether the applicant
should be granted an extension of time and the four major
factors in Esther Investments Pty Ltd v Markalinga Pty
Ltd (op cit) were also referred to.
71 It was submitted for the respondent that the appeal was
filed 36 days after the decision was made which is almost
double the time limit prescribed by the Act. It was further
submitted that the explanations “pressure of work” and
“lost track of time” are unsatisfactory in the
circumstances; and that they are particularly
unsatisfactory given Mr Stokes’ position, business and
knowledge of the Commission, the statute, practices and
procedures and the Full Bench were referred to WA
Aboriginal Media Association v Hoffmann (2000) 80
WAIG 4239 (FB).
72 It was submitted, too, that the allegation that the
respondent knew of the appeal beforehand is not a relevant
consideration; and further, that the respondent had
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believed the matter was finished, had a vested interest in
maintaining the judgment and would suffer injustice if
that interest was disturbed. There was, therefore, so the
submission went, no or no compelling reasons to extend
time.
73 There were submissions as to the merits of the appeal. It
was submitted that the finding of the Commissioner that
the respondent did not dismiss Mr Stokes on 4 June 2000
(see page 14(AB)) was clearly open to him, for the reasons
provided in the decision; on the unchallenged evidence
of Mr MacDonald (see pages 120-122 (TFI)); and on the
evidence of Ms Jenkins unhesitatingly accepted by the
Commissioner (see pages 15-18(AB)).
74 It was also submitted that the Commissioner had correctly
referred to and considered the applicable legal principles
of constructive dismissal and determined on the facts
before him that there was no constructive dismissal (see
pages 15-18(AB)). It was submitted that that finding was
open, on the evidence, namely Mr Stokes’ evidence (see
pages 104-105 (TFI)); the unchallenged evidence of Mr
MacDonald (see pages 120-122(TFI)); and the evidence
of Ms Jenkins which was accepted by the Commissioner
(see pages 137, 140, 143 and 146(TFI)). Those
submissions went to Ground 1.
75 As to Ground 2, it was submitted that this ground was
based on a misconception as to the Commissioner’s
findings and as to the law. There was no evidence as to
checking of credentials and no submissions as to caveat
emptor. Further, applying Byrne and Frew v Australian
Airlines (HC)(op cit), the discovery of the disbarment
allowed the respondent to subsequently rely on that matter
to justify termination, so it was submitted. It was also
submitted that Mr Stokes’ disbarment made him
unsuitable for the position (see page 19(AB)), and that
Mr Stokes’ employment would not have survived the
discovery of the fact of his striking off (see page 20(AB)).
That finding was open to the Commissioner, on the
evidence.
76 The Commissioner found that Mr Stokes was loud,
aggressive and rude on a number of occasions and those
findings were open, on the evidence (see pages 129, 130,
136, 137 and 146 (TFI)). It was submitted that these
findings were relevant to the ultimate finding that it was
Mr Stokes’ aggressive and precipitous behaviour which
caused his employment to end when it did and not any
act of the respondent.
Prospects of Success
77 The Commissioner found that there was a dismissal. It
was not in issue in the proceedings that, on 3 June 1999,
Ms Jenkins told Mr Stokes that it was the respondent’s
intention to appoint a back-up trainer to teach the second
module in such a way that the new trainer and Mr Stokes
could teach day and night classes between them. It was
also not in issue that Ms Jenkins informed Mr Stokes
that she was not sure how it would affect him. However,
she also informed him that she intended to trial the new
trainer in the next module and that, therefore, Mr Stokes
would not be required for the ten weeks duration of the
new module, which would give him time to organise his
other work.
78 It was then that Mr Stokes, as the Commissioner found,
became angry and upset and alleged that this amounted
to a constructive dismissal, that he would commence an
action to sue, and that he then left the meeting. The
Commissioner found that this action was “over the top”.
79 The next day, Mr Stokes’ classes having been cancelled
because of concern for the students, Mr Stokes arrived at
work and was told that he was not dismissed and invited
to discuss the matter, and alleged that he was a casual
which he described as an insult. At this meeting, Mr
Stokes, the Commissioner found, became loud and
aggressive and left, saying that he was dismissed. He
forthwith lodged the claim in the Commission, claiming
that he was dismissed on 4 June 2000.
80 The Commissioner concluded that Mr Stokes left on 4
June 2000, that there was no intent to dismiss him and
that he was not dismissed. Further, he found that the
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termination was not as a result of the acts of the employer
and that, therefore, there was no constructive dismissal.
Ms Jenkins’ intention was not to dismiss Mr Stokes or
put him in a situation where he would resign.
It is quite clear that the Commissioner found that, if the
employer had stood Mr Stokes down for ten weeks, it
would have been in breach of his contract of employment
and he would have been entitled to treat the contract at
an end. However, that event did not occur because, as it
was disputed, whether in anger or not, Mr Stokes twice
broke off discussions and left, alleging dismissal and
threatening action which he indeed took.
Mr Stokes had not been put in the position where he had
to resign or else. There was still room for discussion and
retreat by the employer.
For those reasons, there could not be any serious
submission that there was a dismissal (see the discussion
of what constitutes a dismissal in The Attorney General v
WA Prison Officers’ Union 75 WAIG 3166 (IAC); and in
Farrell v Harlem Enterprises Pty Ltd ACN 064 730 187
trading as Ace Rent A Car 78 WAIG 1103 at 1106-1107
(FB); Pisconeri v Laurens & Munns incorporating Munns
Nominees Pty Ltd and George Laurens Pty Ltd 79 WAIG
3187 at 3190 (FB); and Tranchita v Wavemaster
International Pty Ltd 79 WAIG 1886 at 1893 (FB)).
What emerges from all of the evidence, including Mr
Stokes’, is that, on 3 June 1999, as soon as it was
suggested that he was a casual employee and that the
second lecturer should take the module in which he was
lecturing for ten weeks instead of Mr Stokes, who would
then return, Mr Stokes threatened action in this
Commission and made a rapid departure.
Without even considering whose version of events was
correct, given that the evidence of all witnesses was not
dissimilar in a number of matters, it was open to the
Commissioner to find that there was no action by the
respondent which might be said to be a constructive
dismissal.
On Mr Stokes’ evidence, this made him angry and he left
after threatening action in this Commission. It is quite
clear that, at that point, he had not been dismissed and
that his protests had not even been ignored, even on his
own evidence. It was also reasonable in the circumstances
that his employer, not being certain whether he was
returning to work in the light of Mr Stokes’ threat which
was somewhat drastic, cancelled his classes and placed
his effects in the keeping of Mr MacDonald.
Further, when Mr Stokes returned to work on 4 June 1999,
whether he was as visibly angry as Mr MacDonald and
Ms Jenkins said he was, it is clear on all of the evidence
including his own, that matters very soon deteriorated to
Mr Stokes’ conception of what had occurred as being
tantamount to a dismissal. Mr Stokes, deciding that he
had been dismissed and erroneously by so deciding, had
terminated the contract of employment; indeed, he had
abandoned it. Most materially, there is no evidence in the
light of Mr Stokes’ protests, that the ten week interruption
to his work was to be implemented.
On the above authorities, this was not a dismissal where
the employer asked the employee to resign as an
alternative to dismissal. Mr Stokes was not dismissed in
the sense that he was given no option but to leave. A
dismissal, whether constructive or not, occurs by the
action of the employer and it was open to find that that
was not the case here.
That being so, for those reasons alone, it was open to
find that there was no dismissal. Thus, there was no real
prospect upon appeal that the appellant would succeed
on that ground. Therefore, the appeal would fail.
There is a second question of merit. That is one which
arises even if there were a dismissal.
The respondent sought to rely at first instance and before
the Full Bench that it was entitled to rely on its discovery
that the appellant had been struck off the roll of legal
practitioners of the Supreme Court of this State. These
facts came to light subsequent to the dismissal, as we
have observed.
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92 As a matter of law, facts which existed at the time of a
dismissal, but which came to light only subsequently, may
justify the dismissal when otherwise it would be harsh,
unjust or unreasonable (see Byrne and Frew v Australian
Airlines (HC)(op cit) at 430).
93 Mr Stokes said in evidence that he did not volunteer the
information that he had been struck off because he needed
the job badly.
94 The conclusion open to the Commissioner was that Mr
Stokes well knew the effect of revealing what he had
concealed, but nonetheless concealed the fact of his
disbarment.
95 Ms Jenkins gave evidence that the respondent had to
uphold its reputation and has to say that its trainers are
the best whom they could get and that would not be the
case with Mr Stokes. The Commissioner accepted that
evidence and so found. The evidence was not contradicted
and the Commissioner was entitled to so find.
96 The Commissioner also found that Mr Stokes’ disbarment
made him unsuitable for the position because the
advertisement required a person who was a solicitor, that
is a legal practitioner, not merely a graduate in law (see
page 42(AB))). That the Commissioner correctly found
was apparent from the respondent’s requirement that the
person be a solicitor with five years’ experience in
practice. The incompatibility of Mr Stokes, having been
struck off on 6 August 1992, teaching a course which
covered professional ethics illustrates the problem.
97 That Mr Stokes avoided revealing that he had been struck
off the roll because he knew of the consequences of so
doing is clear from his evidence. Indeed, to his credit,
Mr Stokes admitted in evidence that, when Mr
MacDonald asked him at the employment interview why
he was not practising, he said that he had sold his practice.
He did not say then what he should have said, that he was
not practising because he had been struck off the roll. He
also admitted that his protestations on 4 June 1999 that
he was a lawyer, a statement which he admitted might
lead to an understanding that he was in practice. Indeed,
he said that he was practising in the industrial field.
98 A principal among the obligations imposed by the
common law on the employee is the duty of fidelity and
good faith. That duty was explained by Dixon and
McTiernan JJ in Blythe Chemicals Ltd v Bushwell (1933)
49 CLR 66 at 81-82 as follows—
“Conduct which in respect of important matters is
incompatible with the fulfilment of an employee’s
duty, or involves an opposition, or conflict between
his interest and his duty to his employer, or impedes
the faithful performance of his obligations, or is destructive of the necessary confidence between
employer and employee, is a ground of dismissal …
But the conduct of the employee must itself involve
the incompatibility, conflict, or impediment, or be
destructive of confidence. An actual repugnance between his acts and his relationship must be found. It
is not enough that ground for uneasiness as to future
conduct arises.”
99 It is clear that a prospective employee, as distinct from
an actual employee, is not obliged to volunteer
information about past misdeeds although he or she may
be asked questions touching such matters (see Bell v Lever
Bros. Ltd and Others [1932] AC 161 at 227-228 per Lord
Atkin). However, with respect, we adopt as the law what
the learned authors of Macken, McCarry & Sappideen’s
“The Law of Employment” 4th Edition at page 150—
“If a prospective employee is asked questions by the
employer and answers them dishonestly then he or
she is liable to dismissal if the truth subsequently
emerges, at any rate in the case where the dishonesty was material to the making of the contract or if
the dishonesty amounts to a breach of the implied
warranty which the employee gives that he or she is
competent to carry out the duties of the job for which
he or she is applying.”
100 In this case, that is what was open to find on the evidence
and as to the applicable law.
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101 In my opinion, applying the principles in Miles and Others
t/as Undercliffe Nursing Home v FMWU 65 WAIG 385
(IAC) and Blythe Chemicals Ltd v Bushwell (op cit), even
if he were dismissed by work being withdrawn from him,
Mr Stokes’ deception at the interview and throughout his
employment was in breach of this duty of trust and
enabled him to gain and retain employment by deceit.
He well knew that a practising solicitor or one who had
not been struck off was required for his position, and/or
at least he knew and did not reveal that he had been struck
off for illegal conduct.
102 In my opinion, had the respondent known of this, it would
have been justified in summarily dismissing him because
of the seriousness of his misconduct and, in addition, such
a dismissal could properly have been found to be fair.
103 For those reasons, there was no arguable case on appeal.
As a result, there is no prejudice in dismissing the
application. Further, the prejudice in requiring the
respondent to respond to an appeal which has no or little
chance of success is manifest.
104 Further, there is, given Mr Stokes’ knowledge and
background, no reasonable explanation of the delay.
105 The justice of the matter lies with the respondent for those
reasons. Pursuant to s.26(1)(a) of the Act and, having
considered the interests of the parties under s.26(1)(c) of
the Act, we agreed to dismiss the applications to extend
time for those reasons and, therefore, the appeal which is
incompetent as being out of time.
COMMISSIONER J H SMITH—
106 I have had the benefit of reading in draft the reasons to be
published by the President. For the reasons his Honour
gives, I agree the Appeal should be dismissed and I have
nothing further to add.
THE PRESIDENT:
107 For those reasons, the appeal is dismissed.
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Order.
This matter having come on for hearing before the Full Bench
on the 30th day of November 2000, and having heard Mr B F
Stokes on his own behalf as appellant and Mr D J Cronin, as
agent, on behalf of the respondent, and the Full Bench having
decided that reasons for decision be delivered at a future date,
it is this day, the 30th day of November 2000, ordered as follows—
(1) THAT the applications filed herein to extend time to
file appeal No. FBA 47 of 2000 out of time be and
are hereby dismissed.
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(2) THAT appeal No. FBA 47 of 2000 be and is hereby
dismissed.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

Estate [1995] WAIG 96, in finding that pursuant
to the contract of employment as at the 21st September, 1998 (the agreed date of termination of
the contract), the Appellant had entitlement to no
commission contrary to clause 12(b) thereof and
contrary to the fact that due to a settlement set
for the 22nd September, 1998, the Appellant was
upon termination entitled to $597.00 unpaid commission.
BA: The learned Magistrate erred in law & fact in failing to apply the Pay Order 1998 applicable on
21/9/98 and adopt that minimum rate of pay of
$335 to the 19.12 (or 15) weeks of accrued annual leave (from the 4/12/92 or 1/12/93
respectively) of $6,405.20.
C. ALTERNATIVELY—
(i) The learned Magistrate erred in law and
fact in finding that the relevant time for
determining the Appellant’s entitlement to
paid annual salary taken upon termination
was the sum payable on the last day of
employment and not the last full pay period prior to termination. Further he
misdirected himself in failing to find that
the correct multiplicand was the sum paid
on the pay day prior to termination namely
$1,940.00 paid on the 17th September,
1998 the last Thursday pay day. The
learned Magistrate should have found the
Appellant entitled to $1,940.00 x 5.8 years
x 4 weeks = $45,008.00 gross.
(ii) The learned Magistrate failed to find that
it was a term of contract, implied by practice and acquiescence between the parties,
that pay days were every Thursday provided commission was then payable.
RELIEF SOUGHT—
A. A declaration that as at the 21st September, 1998 the Appellant had an entitlement
to unpaid commission of $597.00;
B. A declaration that this sum was the correct
multiplicand for calculating the Appellant’s
paid annual leave;
C. An Order that the Respondent pay the Appellant the sum of $13,850.40 gross by way
of accrued pro rata annual leave pursuant
to the MCE.
ALTERNATIVELY—
D. A declaration that as at the 21st September, 1998 it being a day which fell between
scheduled pay days, the relevant pay period pursuant to S. 18 (1) MCE was the
last full pay period which preceeded (sic)
termination, namely the week ending the
17th September, 1998;
E. A declaration that the correct weekly rate
for the purposes of calculating the Appellant’s paid annual leave was $1,940.00;
F. An Order that the Respondent pay the Appellant $45,008.00 by way of annual leave
pursuant to the MCE.
IN EITHER EVENT—
G. Whether the sum ordered be pursuant to
paragraph C or F or some other sum, if any
sum is ordered it attract 6% simple interest
from the date of termination until the date
of payment pursuant to S. 32 of the Supreme Court Act, and
H. Such other orders as the Full Bench deems
appropriate.”
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Reasons for Decision.
THE PRESIDENT—
INTRODUCTION
1 This is an appeal by the abovenamed appellant, Mr David
John Hignett, against the whole of the decision of the
learned Industrial Magistrate, sitting in the Industrial
Court at Perth, and brought pursuant to s.84 of the
Industrial Relations Act 1979 (as amended) (hereinafter
referred to as “the Act”) whereby His Worship, on 1 March
2000, dismissed a complaint by Mr Hignett against the
abovenamed respondent, Joburne Pty Ltd (hereinafter
referred to as “Joburne”).
GROUNDS OF APPEAL
2 By a Notice of Appeal filed 22 March 2000, the appellant
appeals to the Full Bench on the following grounds which
were amended at the hearing—
“A. The learned Magistrate erred in law and fact in
finding that the Applicant’s entitlement to paid
annual leave pursuant to Ss. 18(1), 23(1) & 24(2)
of the Minimum Conditions of Employment Act
1993 (MCE) was to be paid at rate of $0.00 contrary to clause 12(b) of the contract of
employment which as at the 21st September, 1998
gave the Appellant an entitlement of $597.00. As
it was common ground that the Appellant commenced employment on the 4th December, 1992,
the learned Magistrate further failed to find that
the Appellant’s entitlement to paid annual leave
under the MCE was $13,850.40 ($597.00 x 5.8
yrs x 4 weeks).
B. The learned Magistrate misdirected himself in that
he misapplied the ratio in the case of John
Bombak v. Didco Pty. Ltd. t/as Nik Vargo Real
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BACKGROUND
Mr Hignett, by virtue of a complaint brought under s.83
of the Act, alleged that, on or about 30 September 1998
at Perth, Joburne, being a party bound by “Clause (sic) ...
of the said Act”, namely the Minimum Conditions of
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Employment Act 1993, (hereinafter referred to as “the
MCE Act”) failed to pay Mr Hignett annual leave as
prescribed by the MCE Act. The complaint contains no
particulars of the amount. Mr Hignett claimed orders for
the sum of $25,000.00 to be paid, together with interest
at the rate of 6% per annum as prescribed by s.32 of the
Supreme Court Act 1935, and costs (see page 3 of the
appeal book (hereinafter referred to as “AB”). The matter
came before the Industrial Court at Perth pursuant to s.7
of the MCE Act, which reads as follows—
“7. Enforcement of minimum conditions
A minimum condition of employment may be
enforced—
(a) where the condition is implied in a
workplace agreement, under Division 1 of
Part 5 of the Workplace Agreements Act
1993;
(b) where the condition is implied in an award,
under Part III of the Industrial Relations
Act 1979; or
(c) where the condition is implied in a contract of employment, under section 83 of
the Industrial Relations Act 1979 as if it
were a provision of an award, industrial
agreement or order other than an order
made under section 32 or 66 of that Act.”
The Industrial Court had jurisdiction by virtue of s.7(c)
of the MCE Act.
The matter was heard and determined and reasons for
decision issued on 24 November 1999.
The pivotal issue at first instance was whether or not
Joburne was bound by the MCE Act. The legislation
provides for regulations and, within the regulations, in
Schedule 1, Item 1, under the heading “Persons who are
not employees for the purposes of the Act”, there is
prescribed as follows—
“Persons paid wholly by commission
Persons whose services are remunerated wholly by
commission or percentage reward.”
Accordingly, those people whose services are wholly (my
emphasis) remunerated by way of commission or
percentage reward are not covered by the MCE Act, His
Worship found.
By particulars of defence it was admitted that Joburne
employed Mr Hignett as a real estate salesman in its
business as a real estate agent. Joburne’s defence was that
Mr Hignett was, at all material times, remunerated on a
commission only basis and was not subject to the
provisions of the MCE Act. Joburne also asserted that,
being a person so remunerated, Mr Hignett cannot be
entitled to monies claimed as annual leave benefits
pursuant to the MCE Act (see page 5(AB)).
There was evidence for the appellant at first instance from
Mr David John Hignett, on his own behalf and evidence
for the respondent from Mr Robert Johnston, a Director
of Joburne and its Sales Director.
The main issue before the Industrial Court was whether
Mr Hignett was the employee of Joburne as a real estate
agent paid or wholly remunerated by commission or
percentage reward or whether he was not wholly so
remunerated.
Mr Hignett was employed as a real estate representative,
registered under the Real Estate and Business Agents Act
1978, from 4 December 1992 to 21 September 1998 (see
page 53(AB)). His employment ended on 21 September
1998 when he handed in his notice of resignation and it
was accepted. He was employed pursuant to a signed
written agreement of employment dated 1 July 1997 (see
pages 13-21(AB)). There were, His Worship found, other
agreements made verbally between the parties which
regulated the terms and conditions of employment.
Contributions were made by the employer to an approved
superannuation fund for his employment.
It was submitted to His Worship that superannuation
payments which were made to Mr Hignett formed part
of his income. He rejected that submission, saying that it
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clearly does not. His Worship held that a superannuation
payment is one made by virtue of a statutory obligation,
and does not form part of income. Superannuation has
never formed part of income and it simply did not form
part of income in this particular situation.
That finding was correctly made, having regard to the
decision of the Full Bench in Thompson v Gregmaun
Farms Pty Ltd 80 WAIG 1733 (FB). Indeed, having regard
to that decision, I do not understand how the submission
could be properly made.
There was another payment made to Mr Hignett called
“The Holiday Inn Park Suites” payment. This was a
commission payment. His Worship so found.
If the company retained property management of a
property after it was sold, then the representatives were
paid an amount equal to one week’s rent. Bonuses were
paid calculated on the amount of gross sales made by a
representative and these were paid from time to time.
His Worship also found that the rental payments, in his
view, were commission payments because they were
based on a pro rata basis and, in the case of an existing
rental client, based on 1/52nd of the year’s rental paid. In
the case of new rentals clients, it was based on 2/52nd’s
of the year’s rental paid. Once again, the quantum of that
payment was calculated on a pro rata basis.
His Worship did not accept the submission of Mr
Clohessy, the advocate for Mr Hignett at first instance,
that these payments were not commission payments,
because of their calculation on the basis mentioned.
His Worship observed that Mr Johnston’s evidence was
quite clear in that regard and he had no difficulty with it
whatsoever. Further, he observed that even Mr Hignett
had some difficulties expressing a contrary view when
giving his evidence in relation to that matter.
Mr Hignett received five such payments totalling
$1,600.00, based on sales commission. Bonus payments
were flat payments, he said. His telephone charges were
refunded by his employer. His gross salary was
$12,419.00. It is clear that annual leave was not discussed
with him and no agreement was entered into as to annual
leave. He agreed that what he was paid in total was—
(a) Superannuation contributions;
(b) Commissions on sales of property;
(c) The rental payments for rental properties;
(d) A telephone allowance;
(e) Five sales bonuses;
and no other monies, including no annual leave payments.
He earned no bonuses in August or September 1998 and
no commission in September 1998, including the week
of his dismissal. That also was the gist of evidence and/
or not contradicted by Mr Johnston.
The telephone charge reimbursement payments made to
Mr Hignett, His Worship held, were quite clearly not
payments for remuneration, but simply reimbursements
made by Joburne to Mr Hignett for expenses incurred by
him; these were the defraying of Mr Hignett’s costs and
not income at all.
His Worship found that, substantially, the remuneration
to Mr Hignett by Joburne was by way of commission on
sales which he achieved, but there were other payments
which he received and those were the matters in dispute
before His Worship.
His Worship then considered the payment of a bonus
described in Exhibit 3 as a sales award or bonus prize.
The difficulty with that was that it was to be paid only as
a consequence of commission having been earned. It was,
as His Worship said, a piggy back commission. Mr
Johnston said in evidence that there was no particular
basis of arriving at the figure paid, it being a flat payment.
There was a flat payment made on achieving a particular
figure of $15,000.00, $20,000.00 or $30,000.00 with no
increment or increases. There was no “pro rataing”.
Although it was conceded that the bonus payment was
based on commission paid, His Worship held that it was
a payment over and above the commission which was
not based on any pro rata payment. The concession made
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by Joburne was that the payment was not a pro rata
payment. This therefore, His Worship held, was correctly
made and His Worship accepted the submissions made
by Mr Clohessy that the payments were not commission
payments.
25 His Worship then applied the ratio in John Bombak v
Didco Pty Ltd T/A Nik Varga Real Estate (1995) 75 WAIG
2314 (FB) and correctly held that the MCE Act applied
to Mr Hignett’s employment.
26 There was no evidence before His Worship in relation to
the issue of the rate that is payable for annual leave.
27 His Worship gave his ex tempore reasons for decision
further, on 1 March 2000. He held that Mr Hignett did
not have an entitlement to annual leave payments because
there was no rate upon which any such entitlement could
be based. He therefore found that the complaint was not
proven and dismissed it.
ISSUES AND CONCLUSIONS
28 The question before the Commission was at first whether
Mr Hignett was entitled to annual leave payments for
service from 1 December 1993 to 21 September 1998
pursuant to the provisions of the MCE Act. Mr Jones, in
his final submissions for the respondent, conceded that
the MCE Act applied to Mr Hignett and conceded that
there is some entitlement to annual leave (see page 41 of
the transcript at first instance (hereinafter referred to as
“TFI”)). It was also conceded by Mr Clohessy, who
appeared for the complainant at first instance, (see page
42(TFI)) that the only claim for annual leave was for the
period 1 December 1993 to 1 December 1997, which was
not the period pleaded in the complaint. As Mr Jones
submitted, there were no sales in August or September
and nothing was payable to Mr Hignett. Mr Clohessy
also conceded that a claim did not lie for more than
$1,940.00 (see page 51(TFI)).
29 It is, of course, the case that Clause 13 of the contract of
employment provided that Mr Hignett should be entitled
to leave, including annual leave, as follows (see page
15(AB))—
“The Representative shall be entitled to the following leave—
(a) Unpaid annual recreation leave of four
weeks after each completed year of continuous service with the Agent. Such leave
shall be taken as mutually agreed between
the parties.
(b) (i) Unpaid sick leave not exceeding ten
days per year of service.
(ii) Additional unpaid sick leave may be
granted at the discretion of the Agent.
(c) Such other unpaid compassionate leave as
may be granted by the Agent.”
30 The relevant provisions of the MCE Act are s.5(1), s.11,
s.18(1) and s.24(2).
31 The MCE Act prescribes an entitlement to paid annual
leave (see s.23). That provision applies, in the absence of
a more favourable condition in the contract, which
absence is the fact (see s.5 of the MCE Act). Accordingly,
for those reasons, any entitlement to annual leave had to
be a minimum of four weeks per year, paid.
32 It is quite clear that Mr Hignett was substantially
remunerated by way of commission payments on sales
achieved (see page 8(AB)) and by other payments, one
of which was a flat payment which allowed Mr Hignett
to claim the benefits of the MCE Act (see page 9(AB)),
as was conceded.
33 The MCE Act provides, by s.18(1), that when annual leave
is paid, the leave payment is to be made at the rate the
employee would have received as his or her payment at
the time the leave is taken under the workplace agreement,
award or contract of employment. The leave was taken
effectively on the date of termination, being 21 September
1998.
34 An amount of commission in the pay week ending 17
September 1998 was not the rate for the purposes of
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calculating payment for annual leave pursuant to the MCE
Act. The rate to be taken into account was the rate which
was applicable on 21 September 1998, being the date of
termination and the day upon which payment of leave
was due (see page 11(AB)).
35 It was common ground between the parties that a payment
of commission became due to Mr Hignett on 22
September 1998, but this was subsequent to his dismissal
and fell outside the period properly the subject of the
complaint (see page 89(AB)).
Ground A
36 This ground contends that the Industrial Magistrate was
in error in not finding that Mr Hignett was entitled to an
amount of $13,850.40, being an annual leave benefit
based on 5.8 years of service at $597.00 per week. There
is no substance in that ground. Leave must be paid for at
the rate which the employee would have received at the
time when the leave was taken. The only finding able to
be made by His Worship was that the leave became due
and payable on the date of Mr Hignett’s termination.
37 There is no evidence that the annual leave benefit was
one based upon 5.8 years’ service at the rate of $597.00.
There is no authority for the proposition that the full
entitlement to leave must be paid at the rate of
remuneration due after termination. Indeed, the fact that
an amount of commission was due and payable at that
time is not evidence that that was the amount which
constituted remuneration for the purpose of calculating
annual leave.
38 Further, it could not, being monies payable after the
termination of the contract of employment, be brought
into account in calculating the amount of any annual leave
payment due. In any event, an amount of annual leave
calculated at a pay rate less than $335.00 per week would
not be lawfully payable under the MCE Act.
Ground B
39 There is no merit in this ground. On the agreed date of
termination, there were, on the evidence, no monies due
and payable to Mr Hignett by way of remuneration upon
which a proper calculation of annual leave might be made.
Further, there was no evidence that an amount different
from the amount of $335.00 referred to hereinafter might
be used as the basis for calculating the quantum of any
annual leave payment.
Ground BA
40 The commission paid in the week ending 17 September
1998 (being Thursday, the agreed pay day) cannot be the
rate required to be paid by s.18(1) of the MCE Act, since
it was not the rate at which Mr Hignett would have
received as his payment at the time when the leave was
taken.
41 Clearly, as Joburne accepts, in the absence of any other
rate under the contract of employment, s.5 and s.11 of
the MCE Act combined to require Joburne to pay Mr
Hignett $335.00 as a minimum rate of pay which is the
rate for the purposes of s.18(1) of the MCE Act. This
was not the subject of any submission to His Worship on
behalf of the applicant at first instance, nor to the Full
Bench on behalf of the appellant. The Full Bench can
take no account of it as an argument (see Metwally v
University of Wollongong (1985) 60 ALR 68 (HC)), as
Mr Jones, for Joburne submitted. That disposes of Ground
BA.
Further
42 There was no evidence before the Court (see exhibit 2
and pages 55, 61-64, 71 and 74(AB)) to support a
conclusion that Mr Hignett is entitled to 5.8 years’
accumulated annual leave benefits. The evidence was that
the bonus payments were payable in flat rate form only
since 1996, so that annual leave entitlements accrued from
that date only, in any event.
FINALLY
43 There were no submissions on behalf of the appellant
directed otherwise to the support of the grounds.
44 I would not be willing to accede to the submission that,
if there was not sufficient evidence to prove each

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

ingredient of the complaint, then it should be remitted
back to His Worship for further hearing and determination.
If there was not sufficient evidence to prove all ingredients
of the complaint, then it should have been, and indeed
was, correctly dismissed.
45 His Worship, by virtue of s.7 of the MCE Act and s.83 of
the Act, exercises a jurisdiction which can result in the
imposition of a penalty upon complaint. If His Worship
was not satisfied that there was sufficient evidence and
he was right in so finding, then he was not in error and
the appeal cannot succeed.
46 I have considered all of the evidence and all of the
submissions.
47 No ground of appeal is made out. His Worship did not
err as alleged in the grounds of appeal. For those reasons,
I would dismiss the appeal.
CHIEF COMMISSIONER W S COLEMAN—
48 I have had the advantage of reading the drafts of reasons
for decision prepared by the Hon. President and the Senior
Commissioner. I agree that the appeal should be
dismissed.
49 Central to the determination of the matter before the
learned Industrial Magistrate was whether the appellant
was a person whose services were remunerated wholly
by commission or percentage reward for the purposes of
the Minimum Conditions of Employment Act, 1993. In
my view the learned Industrial Magistrate correctly found
that the superannuation payment made under a statutory
obligation was not part of income and that remuneration
received under an arrangement involving the Holiday Inn
Park Suites (HIPS) scheme and rental (REMS) payments
were clearly commissions. Where he erred in my view
was in determining that ‘sales awards, bonus prize’
(Exhibit 3), fell outside a commission payment. This
opened the “floodgates” with respect to the calculation
of payment for annual leave.
50 The characterisation of the sales awards of bonus prize
as a “piggy-back commission” correctly identifies the
nature of the payment. However the fact that this
additional level of remuneration was a flat payment and
was not calculated on a pro rata basis does not in my
view render the circumstances of employment not wholly
by commission or percentage reward. The sales award
albeit a flat payment was dependent on the level of gross
income derived from sales secured by the salesperson. It
was wholly dependent on the attainment of a threshold
level of income calculated as a percentage reward. Within
the context of the Minimum Conditions of Employment
Act and indeed in commerce generally “commission”
comprehends the payment on the basis other than a
percentage reward or pro rata payment. It is the attainment
of a sale which attracts the payment be that on a flat fee
or percentage of the price. Here there was no entitlement
to payment other than by the outcome of sales. That was
clearly the intention of the parties; the nature of the
additional flat payment on top of the percentage reward
did not alter that nor did it bring the arrangement within
the scope of the Minimum Conditions of Employment
Act for the calculation of annual leave.
51 In my view the outcome reached by the learned Industrial
Magistrate although arrived at for different reasons should
not be disturbed.
SENIOR COMMISSIONER G L FIELDING—
52 I have had the advantage of reading in draft form the
reasons for decision prepared by the President. I agree
that the appeal should be dismissed. The learned Industrial
Magistrate was right to dismiss the complaint, but did so
for the wrong reasons.
53 In my opinion the Appellant was not, on the evidence, an
employee for the purposes of the Minimum Conditions
of Employment Act 1993. Consequently, the complaint
that the Respondent failed to pay the Appellant annual
leave as prescribed by that Act was not well founded.
54 A person only has an entitlement to the benefits of annual
leave prescribed by the Minimum Conditions of
Employment Act 1993 if he is an employee for the
purposes of that Act. Section 3 of the Act excludes from
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the definition of an employee “a class of persons
prescribed by the Regulations as persons not to be treated
as employees for the purposes” of the Act. The Minimum
Conditions of Employment Regulations 1993 provide that
“persons whose services are remunerated wholly by
commission or percentage reward” are a class of persons
not to be treated as employees for these purposes.
It is common ground that the Appellant was at all material
times employed by the Respondent as a commission sales
representative. In addition to the remuneration specified
in his written contract of employment, which
remuneration the learned Industrial Magistrate correctly
held to be commission, the evidence discloses that the
Appellant from time to time received monetary bonuses
or prizes. These bonuses were paid apparently pursuant
to a verbal arrangement between the Appellant and the
Respondent. Under this arrangement sales personnel were
awarded a bonus for achieving a nominated sales target
in any one month. The magnitude of the bonus depended
upon the level of the sales achieved by the salesmen in
each month. Needless to say the higher the sales income
in that month the higher the bonus. The bonus was not
fixed by reference to a percentage of the sales income, as
was the case for the regular commission paid to the
Appellant, but a fixed sum which varied depending on
the range or level of gross income from sales achieved by
each salesman. The evidence does not reveal much about
the nature of the prizes. In the normal course of events I
would have thought a prize was in the nature of an ex
gratia payment, and thus not to be considered as being
remuneration in the context of the Act. However, such
evidence as there is suggests that prizes were earnt on
much the same basis as the bonuses.
The learned Industrial Magistrate thought that these
additional bonuses or prizes “could almost be seen as a
sort of piggy-back commission” or “an additional
commission” but in the end was persuaded that they were
not in the nature of a commission because there was “no
pro rataering” on the level of sales income achieved by
salesmen, in this case the Appellant.
In my assessment that was an erroneous conclusion. Such
evidence as there was suggests that the additional
payments made to the Appellant by way of bonuses and
prizes were as the learned Industrial Magistrate postulated
indeed in the nature of additional commission. They were
payments determined by and based on results. Such
evidence as there was suggests that the magnitude of those
additional payments varied with the level of income from
sales, albeit on the basis of scales of income rather than
as a direct percentage of the income. They were in a very
real sense pro rata payments because they varied with the
level of income from sales effected on behalf of the
Respondent. Instead of being based on a percentage of
the value of the sales they were based on a scale which in
turn was regulated by the value of the sales. They were
only “flat payments” to the extent that they were based
on a particular scale.
I adhere to the view I expressed in Oates v Sanders
Executive Pty Ltd (1999) 79 WAIG 3543 at 3545 that a
commission can take many forms. It does not have to be
a percentage-based reward. Indeed, that is evident from
the provisions of the Minimum Conditions of Employment
Regulations 1993 which clearly imply that remuneration
by commission need not involve remuneration by
percentage reward. As explained in Drielsma v Manifold
[1894] 3 Ch 100 the expression “commission” is not a
term of art but is “primâ facie the payment made to an
agent for agency work, usually according to a scale—it
may be an ad valorem scale, but not necessarily an ad
valorem scale” (per Davey LJ at 107). In my assessment
that aptly fits the description of the additional payments
in question on this occasion.
The learned Industrial Magistrate was, in my view, correct
for the reasons he gave in holding that superannuation
entitlements, the rental payments and telephone allowance
did not constitute remuneration for the purposes of the
Minimum Conditions of Employment Regulations 1993.
In the circumstances it follows that the learned Industrial
Magistrate was wrong to conclude that the Appellant was
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not remunerated wholly by remuneration or by percentage
reward. On the contrary the Appellant, on the evidence,
was, in my opinion, wholly remunerated by commission
or by percentage reward at least for the purposes of the
Minimum Conditions of Employment Regulations 1993.
60 Much of the argument on the appeal centred on the rate
at which the Appellant was to be paid for his alleged
annual leave entitlement under the Act. In my assessment
that argument served only to show that the Appellant was
remunerated wholly by commission or percentage reward
and not by any other means. Section 18(1) in conjunction
with s 24 of the Minimum Conditions of Employment Act
1993 provides that payment for untaken leave is to be
paid not at the rate when the leave accrued but at the rate
applicable to the employee under his contract of
employment at the time the leave is taken. It does not
follow that because the employee was not due to be paid
any remuneration at the time of taking leave, his rate of
pay was nil. The logical consequence of that proposition
is that the employee was employed to work for nothing.
Clearly that was not the case for the Appellant. Rather,
he was employed for reward on the basis of receiving a
proportion of the commission received by the Respondent
through his efforts. In effect that is his rate of pay, albeit
that it is impracticable to be used in calculating a payment
for annual leave. Perhaps that is why the legislation
excludes persons remunerated wholly by commission or
percentage reward from the operation of the Act.
61 It follows in my view that the appeal should be dismissed.
The Appellant was not an employee for the purposes of
the Minimum Conditions of Employment Act 1993.
THE PRESIDENT—
62 For those reasons, the appeal is dismissed.
Order accordingly
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Appellant
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Applications granted.
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Order.
This matter having come on for hearing before the Full Bench
on the 23rd day of November 2000, and having heard Mr B F
Stokes, as agent, on behalf of the appellant and Mr D M Jones,
as agent, on behalf of the respondent, and the Full Bench having reserved its decision on the matter, and reasons for decision
being delivered on the 14th day of December 2000, it is this
day, the 14th day of December 2000, ordered and directed as
follows—
(1) THAT the appellant be and is hereby granted leave
to substitute the endorsed copy of the complaint for
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the copy of the complaint at page 3 of the Appeal
Book.
(2) THAT the appellant be and is hereby granted leave
to amend the grounds of appeal in the Notice of
Appeal filed herein by inserting after the existing
ground B of the appeal a new ground BA in the terms
provided by the agent for the appellant at the hearing.
(3) THAT the applications filed herein to extend time to
file the Appeal Book in appeal No. FBA 15 of 2000
out of time be and are hereby granted.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
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Appeal dismissed.
Mr B F Stokes, as agent
Mr D M Jones, as agent

_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full Bench
on the 23rd day of November 2000, and having heard Mr B F
Stokes, as agent, on behalf of appellant and Mr D M Jones, as
agent, on behalf of the respondent, and the Full Bench having
reserved its decision on the matter, and reasons for decision
being delivered on the 14th day of December 2000 wherein it
was found that the appeal should be dismissed, it is this day,
the 14th day of December 2000, ordered that appeal No. FBA
15 of 2000 be and is hereby dismissed.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
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Representation
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Application for joinder of respondents
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Ms D. MacTiernan appeared on behalf
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Ms C. Fitzgibbon appeared on behalf of
those respondents members of the
Chamber of Commerce and Industry of
WA
No appearance on behalf of other
respondents

_________________________________________________________________________
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Reasons For Decision.
COMMISSIONER A.R. BEECH: By this application the
union seeks to join 35 employers as respondents to the
Contract Cleaners’ (Ministry of Education) Award, 1990.
All of those employers have been served with a copy of
the application. Twenty-four of the respondents did not
file a Notice of Answer and did not appear in the
Commission to either consent to or oppose the
application. The 11 remaining respondents filed Notices
of Answer opposing the application and appeared in the
proceedings. Further, four of the remaining seven current
respondents to the award appeared in the proceedings.
The Contract Cleaners’ (Ministry of Education) Award,
1990 was issued by consent in 1990. The scope clause of
the award is as follows—
“3.—SCOPE
This Award shall apply to—
(a) Cleaners who are employed by the named respondents in the industry of Contract Cleaning
of Government Schools in the State of Western Australia; and
(b) To all those employers employing those cleaners.”
The first issue with which the Commission in Court
Session was required to deal was the submission that the
application should have been advertised in the WA
Industrial Gazette in accordance with s.29A(2) of the
Industrial Relations Act 1979. The Commission, by
majority, overruled that objection and what follows are
my reasons for overruling it.
Section 29A(2) of the Act is, relevantly, as follows—
“Subject to any direction given under subsection (2a), if
the reference of an industrial matter to the Commission
seeks the … variation of the area of operation or the scope
of an award … the Commission shall not hear the claim
or application until those parts of the proposed …
variation … that relate to area of operation or scope have
been published in the Industrial Gazette…”
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The critical point to be made is that although granting
the application will result in an increase in the number of
respondents to the award, its area of operation or its scope
will not be extended beyond the industry of contract
cleaning of government schools in Western Australia.
6 Section 37(1) of the Act is as follows—
(1) An award has effect according to its terms, but
unless and to the extent that those terms expressly
provide otherwise it shall, subject to this section—
(a) extend to and bind—
(i) all employees employed in any calling
mentioned therein in the industry or
industries to which the award applies;
and
(ii) all employers employing those employees;
and
(b) operate throughout the State, other than in
the areas to which subsection (1) of section 3 applies.
7 The scope of the award is the industry or industries to
which it applies. The industry to which the Ministry of
Education award applies is not to be determined by the
number of respondents to it but by the wording of the
scope clause of the award itself (cf. Freshwest Corporation
v. Transport Workers Union (1991) 71 WAIG 1746 per
Franklyn J at 1747). The industry is the industry of
contract cleaning of government schools. The situation
is to be contrasted with a situation where the scope of the
award is determined by the industries carried on by the
respondents to the awards. In such a case, the addition of
respondents to the award may have the effect of enlarging
the scope of the award if a new respondent is in an industry
not previously covered by the award. That cannot be said
to be the case in this instance. Each of the proposed
respondents will be bound by the award only to the extent
that they work in the industry of contract cleaning of
government schools. The scope of the award is not
affected by the addition of further respondents. That is,
although the award is binding upon only the named
respondents its scope is not determined by the number of
those respondents.
8 The area of operation of the award is the geographical
area of its coverage: s.37(1)(b). Its area of operation is
the entire State. The addition of the proposed respondents
will not vary the area of operation of the award.
9 Further, it is useful to have regard to the purpose of
s.29A(2). In Australasian Meat Industry Employees’
Union, Industrial Union of Workers, West Australian
Branch v Stewart Butchering Co (1993) 73 WAIG 1196
Kennedy C (as she then was) noted that s.29A(2) is
“particularly designed to ensure that others who are bound
by the same award do not have their interests overridden
by virtue of no notice”. It is the key legislative protection
from “sweet-heart deals” and other arrangements.
Extending Kennedy C’s words to cover the current
situation, s.29A(2) is designed to give notice to persons
who may be affected by the proposed amendment of its
existence and an opportunity to be heard in relation to it.
In this case, the persons who are to be joined, and the
persons who are currently a party, to the award have been
given proper notice and it is not apparent that there could
be other persons affected by the proposed amendment.
10 Accordingly, the application cannot be held to be one
which varies the scope of the award and the preliminary
point raised is without substance.
11 The union’s claim is relatively straightforward. Its
evidence is that although the award is limited to the named
respondents, it is regarded generally by the contract
cleaning industry, and the Education Department, as being
the award which sets the benchmark for wages and
conditions for contract cleaning employees cleaning
government schools. That is the evidence of Sharryn
Jackson, Assistant Secretary of the union. The evidence
of Adrienne Kennedy, an Organiser with the union, and
of Diana MacTiernan an Industrial Officer with the union,
is that in their dealings with employers in the industry of
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cleaning government schools the industrial issues that
have arisen in that industry have been settled in
accordance with the terms of the Contract Cleaners’
(Ministry of Education) Award, 1990. It is therefore
necessary and appropriate, it submits, that as contracts
are let and re-let, and new contract cleaning employers
gain contracts, the award be extended to them by having
them named as respondents to the award. The employers
which the union seeks to have joined to the award are
those who have registered with the Education Department
their intention to tender for contract cleaning work in
government schools. The union recognises that employers
in the industry may choose to offer workplace agreements
to employees but submits that where employees’
conditions of employment are to be regulated by reference
to an award, in this industry, that award is the Contract
Cleaners’ (Ministry of Education) Award, 1990.
12 The opposition from those respondents to the claim who
have lodged a Notice of Answer and appeared before the
Commission in Court Session was based upon a number
of reasons. Those respondents point to the coverage of
the Contract Cleaners’ (General and Window
Contractors) Award (the General award) and state that it
currently applies to the employers the union seeks to join
to the award. On that basis, it is submitted that it is the
General award which forms the award safety net and the
union needs to show good and cogent reasons why this
Commission should now effectively prescribe different
wages and conditions for these employers’ employees
which will result from them being joined to the Contract
Cleaners’ (Ministry of Education) Award, 1990. Further,
those respondents submit that the Contract Cleaners’
(Ministry of Education) Award, 1990 is a consent award
which applies only to the employers who consented to it.
It is inappropriate to impose those conditions on an
unwilling employer. Furthermore, those employers who
are joined as a result of this application would have to
observe the terms and conditions of two awards for the
one classification of cleaner. The two awards are different,
particularly for example in the areas of long service leave
and wage rates. Those respondents point to the fact that
the Contract Cleaners’ (Ministry of Education) Award,
1990 has not undergone a Minimum Rates Adjustment
exercise whereas the General award has undergone that
exercise. The latter award has established an appropriate
relativity that is currently observed by the employers
opposing the union’s application and they submit that
there is no reason why that relativity should now be
department from. Those respondents also submit that the
Commission’s Wage Fixing Principles require the parties
to have attempted to formalise enterprise bargaining
agreements under s.41 of the Industrial Relations Act
1979.
13 Those respondents further submitted that not all
employers in the industry wish to see a level playing field.
In any event, even if the union is successful in its current
application, as contractors come and go, new employers
coming to the industry will not be covered by the Contract
Cleaners’ (Ministry of Education) Award, 1990. The
ability of employers to offer employees employment
subject to a workplace agreement means that any intent
of the union by this application to establish a level playing
field will not be able to be achieved.
14 The union led evidence principally from Ms Jackson. Ms
Jackson gave evidence of her long experience in dealing
with the contract cleaning industry and the move from
day labour to contract labour in the cleaning of
government schools. Her evidence was not broken down
in cross-examination and I accept it. In particular, Ms
Jackson’s evidence addressed the genesis of the Contract
Cleaners’ (Ministry of Education) Award, 1990 arising
from a series of industrial disputes which occurred
whenever there was a change in contractor. Disputes arose
over the detail of the changes in contract. As a result, in
Ms Jackson’s experience, it is the Contract Cleaners’
(Ministry of Education) Award, 1990 which is now seen
as the basis of tender evaluation by the Education
Department and which is seen within the industry as the
benchmark for the employment conditions within that
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industry. Her evidence is that the tender document
provided by the Education Department to cleaning
contractors who wish to tender for contracts specifies that
the award seen as providing the conditions of employment
is the Contract Cleaners’ (Ministry of Education) Award,
1990. Ms Jackson acknowledges that the rates of pay,
and some conditions, contained in the General award are
less than those provided for in the Contract Cleaners’
(Ministry of Education) Award, 1990. However, as she
explained, the rationale behind the move to contract out
the cleaning of government schools was to make cleaning
more efficient, not to lower the wages and conditions of
the employees concerned.
15 Ms Jackson’s evidence was to some extent corroborated
by the evidence of Mr Hastie who was called by the
respondents who opposed the application. Mr Hastie is
employed by the Education Department and is currently
the Co-ordinator of the Automatic Irrigation Programme.
However, up until the end of the previous year, Mr Hastie
had been the Project Industrial Officer for the
improvement programme that dealt with gardening and
cleaning contracting. He has been an Industrial Officer
with the Education Department since 1995 and has been
working on the contract cleaning programme since 1996.
In order to be able to tender for a cleaning contract, a
contact cleaner must register with the Education
Department. In first round contracts, that is, contracts
being let for the first time, where employees of the
Education Department would otherwise be engaged as
“day labour”, the Department is concerned to ensure that
its employees are considered for employment by the
contractor and are provided with “suitable alternative
employment.” This suitable alternative employment
requires that the former day labour employees be provided
with the same hours of work as previously; the employee
is not required to change address to perform the work;
where possible he/she performs the same shifts as
previously, and is to be paid as close as possible to the
same rate of pay as applies to day labour. Mr Hastie
clarified that this does not require the contractor to offer
identical terms and conditions of employment as apply
to day labour. Mr Hastie confirms that he is unaware of
any contract cleaner in the industry using the conditions
of the General award for the purpose of tendering for
contracts to clean government schools. He acknowledges
that the General award may be applied by contractors to
employees engaged directly by the contractors who have
not previously been day labour cleaners. Mr Hastie gave
evidence that if the contractor intends to use an Australian
Workplace Agreement, a Western Australian Workplace
Agreement, a federal certified agreement, enterprise
agreement, or anything other than the Contract Cleaners’
(Ministry of Education) Award, 1990 then the Department
requires that the contractor submit a copy for evaluation
to see if it meets the requirements of suitable alternative
employment, against the benchmark of the day labour
rates. He states in his experience that the majority of
contractors state their intention to use the Contract
Cleaners’ (Ministry of Education) Award, 1990, and not
the General award as the basis of their tender documents.
He does not recall assessing any tenders where the
contractor proposed using workplace agreements with
rates lower than the award.
16 From the above evidence a number of conclusions can
be drawn. Although the Contract Cleaners’ (Ministry of
Education) Award, 1990 is, according to its terms, an
award which applies only to the named respondents, it is
seen by the Education Department and by the contract
cleaning industry generally as the appropriate award for
the conditions of employment for contract cleaning in
the industry of cleaning of government schools. There
may be some employees employed in the industry of the
cleaning of government schools who are employed
pursuant to the General award, however, the evidence
before the Commission does not indicate that there are a
significant number of such employees. The fact of their
existence does not reduce the effectiveness of the evidence
before the Commission which shows widespread
acceptance of the Contract Cleaners’ (Ministry of
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Education) Award, 1990. Mr Hastie gave evidence of a
number of the proposed respondents having contracts to
clean government schools and TAFE colleges. His
evidence was also that none of the contractors tendering
has indicated an intention to use the General Award. The
proposed respondents chose not to give evidence of their
existing employment practices. In light of the Union’s
evidence that the industry uses the Contract Cleaners’
(Ministry of Education) Award as a de facto common rule
award and Mr Hastie’s evidence that contractors do not
indicate an intention to use the General Award, it is open
to conclude that the Union’s evidence is correct.
The evidence also shows that in this industry there is a
frequent turnover of contracts. The evidence of Ms
Jackson is that contracts last between 12 months to two
years and that most cleaning contractors involved in this
industry are required to resubmit tenders on
approximately a 12 month basis. It is this rapid turnaround
of contracts which led Ms Jackson to describe the industry
of the cleaning of government schools to be unique. The
evidence is that there have been in the past significant
industrial relations problems regarding employees’
conditions of employment when there is a change of
contractors. The existence of the Contract Cleaners’
(Ministry of Education) Award, 1990 has served to
minimise those disputes. That is a powerful reason for
this Commission to endorse on this occasion the evidence
which has been brought before it that the Contract
Cleaners’ (Ministry of Education) Award, 1990 is seen
as the benchmark for work in the industry of the cleaning
of government schools. This evidence leads to the
conclusion that the application currently before the
Commission to join to the award a number of employers
who have expressed an interest to the Education
Department to be allowed to tender for work ought to be
granted.
Although those respondents who oppose the joinder do
so on the basis that they should not be forced to observe
conditions of employment consented to by other
employers, that argument has less strength in
circumstances such as these where the evidence shows
that the award is generally used by those contractors
engaged in cleaning schools. That is, the conditions
prescribed by the Contract Cleaners’ (Ministry of
Education) Award, 1990 are seen by contact cleaning
employers themselves as appropriate for the industry of
cleaning government schools. Nor does the acceptance
of those conditions prevent any individual employer from
negotiating other conditions pursuant to a workplace
agreement.
Further, although the respondents object to the application
on the basis that it is more appropriate in the current wage
fixing system for individual employers to register
industrial agreements pursuant to s.41 of the Industrial
Relations Act 1979, I am satisfied from the evidence
before the Commission that s.41 does not provide a
practical alternative in this case given the rapid turnover
of contracts and the further evidence of the reluctance of
some employers to enter into an industrial agreement if
their competitors do not enter into similar agreements.
Given that the Contract Cleaners’ (Ministry of Education)
Award, 1990 is not a common rule award, and will not
become one by virtue of this application, the problem
which arises from the impracticability of s.41 agreements
is not eliminated by the granting of this application.
Nevertheless, on the evidence presented which shows the
pre-eminence of this award in the industry of cleaning of
government schools, the argument advanced is of
insufficient weight to not grant the application. Further,
the evidence of Ms MacTiernan and Ms Kennedy is that
employers have been reluctant to enter into enterprise
bargaining, be it reflected in a state or federal registered
instrument.
The evidence also establishes that the rate of wage
applicable to the cleaning of government schools is that
prescribed by the Contract Cleaners’ (Ministry of
Education) Award, 1990 and not that prescribed by the
General award. It is therefore not a question of this
application having the effect of increasing the award safety
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net of the General award. The recognition of the
applicability of the Ministry of Education award to the
cleaning of government schools is already established and
that recognition is not changed by the granting of this
application.
The respondents argue that the General award is an award
which has had the minimum rates adjustment process
applied to it and therefore it has properly set rates of pay.
On the other hand, the Contract Cleaners’ (Ministry of
Education) Award, 1990 has not had this process
undertaken or completed. It is true that the Commission
should not impose upon non-consenting parties conditions
agreed to by other parties, and ought take cognisance of
minimum rates which have properly been set according
to the minimum rates adjustment process. However, the
industries concerned in this comparison are not the same.
The industry of general contract cleaning is different from
the industry of contract cleaning of government schools.
These are quite separate. Therefore, the rates of pay
assessed according to the minimum rates adjustment
process applicable in the general contract cleaning
industry may not be appropriate for the industry of
contract cleaning of government schools.
I am of the view that the material before the Commission
in Court Session justifies why the claim has not been
progressed under s.41 of the Act or pursued under any
other of the State Wage Principles. I also find for the
reasons expressed that the equity, good conscience and
substantial merits of the case lie with the union.
The Commission is obliged to take into consideration, to
the extent that it is relevant, the capacity of employers, or
of an individual employer, to bear the cost of improved
or additional conditions of employment. In this regard,
the Contract Cleaners’ (Ministry of Education) Award,
1990 prescribes higher wage rates and some different
conditions of employment. No evidence is before the
Commission from an employer, nor is there any direct
submission, concerning incapacity to pay and I therefore
conclude, to the extent that it is relevant, that the issue is
not material.
Accordingly, and for these reasons, I would grant the
application.
During the course of the proceedings, it became apparent
that one employer, Cleandustrial Services, had not
received notice of these proceedings. Accordingly, I would
direct that a copy of these Reasons for Decision be served
upon Cleandustrial Services and that they be given an
opportunity to place submissions before the Commission
in Court Session in writing regarding their objection to
the union’s claim. The Commission in Court Session will
then consider whether or not Cleandustrial Services
should be joined to the Award.
COMMISSIONER P E SCOTT: I have had the benefit of
reading the Reasons for Decision of Commissioner Beech.
With the exception of the following matter, I agree with
those reasons and the outcome proposed.
During the hearing of this matter, the respondents argued
that s.29A(2) of the Industrial Relations Act 1979,
required that the Commission not hear the application
until those parts of the proposed variation relating to the
scope of the Award had been published in the Industrial
Gazette. The majority of the Commission in Court Session
decided that the scope of the Award was not affected by
the addition of further respondents and therefore
publishing in the Industrial Gazette was unnecessary. I
dissented from that decision. My own reasons in that
regard are these.
The scope of this Award is set out in Clause 3.—Scope
which states:
“3.—SCOPE
This Award shall apply to—
(a) Cleaners who are employed by the named
respondents in the industry of Contract
Cleaning of Government Schools in the
State of Western Australia; and
(b) To all those employers employing those
cleaners.”
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29 Accordingly, the scope of this Award is made up of two
components—
1. Cleaners employed by the named respondents and
their employers (i.e. the named respondents); and
2. The industry of contract cleaning of government
schools in Western Australia.
30 Section 37(1) of the Industrial Relations Act 1979 deals
with the effect of awards. It says—
“37. Effect, area and scope of awards
(1) An award has effect according to its terms,
but unless and to the extent that those terms
expressly provide otherwise it shall, subject to this section —
(a) extend to and bind —
(i) all employees employed in any
calling mentioned therein in the
industry or industries to which
the award applies; and
(ii) all employers employing those
employees;
and
(b) operate throughout the State, other than
in the areas to which section 3(1) applies.”
31 This means that except where otherwise specified in a
particular award, awards are to have common rule effect.
This Award is not a common rule award. The first
component of Clause 3.—Scope to which I have referred
above, being the named respondents, modifies the scope
which would otherwise apply in accordance with s.37(1)
of the Act, that is, the Award expressly provides that it is
not a common rule award. Therefore s.37(1) does not
apply.
32 This Award has scope made up of two components
referred to earlier. That scope is affected by an amendment
to either or both of the named respondents and the
description of the industry. In this case, the description
of the industry is not sought to be changed but the named
respondents are sought to be changed by being extended
to include a significant number of other respondents.
33 I note the reasons for decision of Kennedy C. (as she
then was) in Australasian Meat Industry Employees’
Union, Industrial Union of Workers, Western Australian
Branch v. Stewart Butchering Co Pty Ltd 73 WAIG 1196
at 1204 that—
“The test is not just whether a proposed variation is to the
scope clause of an award. It is whether the proposed
variation would alter the scope of the award. Thus a
variation to a wages clause of an award to add
classifications may have the effect of extending the scope
of that award. Such an application would be caught by
the provisions of section 29A(2). The application at first
instance is no less caught on the same basis.”
34 While the present application does not seek to extend the
nature of the work covered by the Award in the manner
described by Kennedy C., it seeks to extend the Award
beyond that group of employers currently covered to
encompass additional employers, albeit that they are
employers engaged in the same industry as those already
covered by the Award. This extension is analogous to
extending an award to cover classifications of employees
who may be in the same industry and may be employed
by the same employers, as employees covered by a
particular award.
35 I recognise the context within s.29A of the requirement
for publication as set out by Kennedy C. in the paragraphs
which followed those quoted above. In the instant case,
it would seem that any interested party has been notified
because the Award is binding on named respondents only
and those sought to be bound have been served. My
decision does not relate to the merits of the requirements
of s.29A(2) as it applies in this case, but merely to the
requirements imposed by the legislation.
36 Accordingly, I conclude that the application seeks to vary
the scope of the Award. In accordance with s.29A(2), the
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Commission is prohibited from hearing the application
until those parts of the proposed variation relating to the
scope have been published in the Industrial Gazette.
Without that publication, the application could not be
heard by the Commission in Court Session.
COMMISSIONER S J KENNER: This application by
the Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch (“the
applicant”) seeks to add some 35 employers as named
parties to the Contract Cleaners (Ministry of Education)
Award 1990 (“the Award”). Eleven employer respondents
sought to be bound by the Award, and some existing
respondents, (“the respondents”) were represented by the
Chamber of Commerce and Industry of Western Australia,
and opposed the application.
A preliminary issue arose in the proceedings that being
whether, because it was alleged by the respondents that
the application had the effect of varying the scope of the
Award, the application could not proceed further until
such time as those parts of the proposed variation to the
Award that related to the scope of the Award, had been
published in the Industrial Gazette: s.29A(2) Industrial
Relations Act 1979 (“the Act”).
After considering these submissions, the Commission,
by majority, determined the preliminary point against the
respondents and the matter proceeded to be heard on its
merits. My reasons for forming the majority in so deciding
are as follows.
It was common ground that the Award is not a common
rule award for the purposes of s.37 of the Act. The scope
clause of the Award is set out in clause 3 as follows—
“This Award shall apply to—
(a) Cleaners who are employed by the named
respondents in the industry of Contract
Cleaning of Government Schools in the
State of Western Australia; and
(b) To all those employers employing those
cleaners.”
There was some debate before the Commission as to
whether or not the present application was one pursuant
to ss.38 or 40 of the Act. Irrespective of that issue, it is
clear that the application, however brought before the
Commission, is in respect of an industrial matter
“referred” to the Commission under s.29 of the Act. That
then means that the terms of s.29A arise for consideration.
Section 29A provides that—
“(1) Where an industrial matter has been referred to
the Commission pursuant to s.29, the claimant
or applicant shall specify the nature of the relief
sought.
(2) Subject to any direction given under subsection
(2a), if the reference of an industrial matter to
the Commission seeks the issuance of an award,
or the variation of the area of operation or the
scope of an award or industrial agreement, or the
registration of an industrial agreement, the Commission shall not hear the claim or application
until those parts of the proposed award, variation
or industrial agreement that relate to area of operation or scope have been published in the
Industrial Gazette and a copy of the claim or application has been served —
(a) in the case of a proposed award or variation of an award, on —
(i) the Council, the Chamber, the Mines
and Metals Association and the Minister; and
(ii) such organizations, associations and
employers as the Commission may direct being, in the case of employers,
such employers as constitute, in the
opinion of the Commission, a sufficient
number of employers who are reasonably representative of the employers
who would be bound by the proposed
award or the award as proposed to be
varied, as the case may be;
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(b) in the case of the proposed registration or
variation of an industrial agreement, on the
Council, the Chamber, the Mines and Metals Association and the Minister.
(2a) The Chief Commissioner may, if the reference of
an industrial matter to the Commission seeks —
(a) the issuance of an award or the registration of an industrial agreement in
substitution for an existing award or industrial agreement the area of operation and
scope of which are the same as those of
the award or industrial agreement sought
to be issued or registered, as the case requires; or
(b) the registration of an industrial agreement—
(i) the area of operation and scope of
which are the same as those of; and
(ii) the parties to which are the same as the
named parties to, an existing award,
direct that those parts of the proposed
award or industrial agreement that relate
to area of operation and scope —
(c) may, instead of being published in the Industrial Gazette, be published in a
newspaper circulating throughout the State;
or
(d) need not be published at all,
as he thinks fit.
(2b) Nothing in subsection (2a) affects or dispenses
with any requirement of subsection (2) that a copy
of a claim or application be served on any person, body or authority referred to in subsection
(2)(a) or (b)”.
As I apprehended it, the respondents’ submission was
that as the application had the effect of adding further
named employers to the Award, taken literally, it thereby
extended the “scope” of the Award such that s.29A(2)
required publication of the proposed variation to the scope
in the Industrial Gazette. Whilst at first blush such a
submission may be attractive, in my view the terms of
s.29A must be read as a whole to discern the intention of
the legislature in enacting it.
Section 29A(2) was inserted into the Act by the Acts
Amendment and Repeal (Industrial Relations) Act No. 2
1984 (No. 94 of 1984). Parliamentary materials disclose
only that s.29A was added, specifying the procedure to
be followed in lodging and disseminating applications
under s.29 of the Act.
When read within the section as a whole, in my view,
s.29A(2), in referring to the variation to the scope of an
award, should be read down as intended to have
application to the variation to the scope of a common
rule award and not one which is specific to named
employers or indeed, a single employer, for the purposes
of s 37 of the Act.
From the provisions of the section, in particular
s.29A(2)(a)(ii), the purpose of advertising a proposed
variation to the scope of an award is to notify those
employers who would be bound by an award by common
rule, of such an application, which employers would not
normally be served. I think there is much to be said with
respect, for the view of Kennedy C (as she then was) in
Australasian Meat Industry Employees Union, Industrial
Union of Workers, Western Australian Branch v. Stuart
Butchering Co Pty Limited (1993) 73 WAIG 1196 at 1205,
that “Section 29A(2) is particularly designed to ensure
that others who are bound by the same award do not have
their interests overridden by virtue of no notice. Section
29A(2) is the key legislative protection from “sweet-heart
deals” and other arrangements.” It is of particular note
that Stuart Butchering, upon which the respondent seemed
to place some reliance, was a case dealing with an appeal
from a variation to a common rule award.
If the respondents’ submissions in relation to s.29A(2)
were correct, in the case of a single enterprise award, in
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which the union and employer parties to it reached
agreement for example, to insert a new classification into
the award, which applying the same logic may well extend
the “scope” of the award, then the terms of s.29A(2) would
require the service of the application on such employers
“as constituted, in the opinion of the Commission, a
sufficient number of employers who are reasonably
representative of the employers who would be bound by
the award as proposed to be varied” and the application
be disseminated broadly by publication in the Industrial
Gazette. Such a situation is, in my opinion, nonsensical,
which results are to be avoided in the interpretation of
legislation: see generally Statutory Interpretation in
Australia 4th Ed., Pearce and Geddes at paras. 2.12 &
2.17.
Alternatively, if I am incorrect in relation to this
interpretation of s.29A(2), then for the purposes of s.37
of the Act, when read with Clause 3.—Scope of the Award,
the addition of further named employers to the Award as
named parties to it, does not alter the reach of the Award
in terms of the industry to which it applies, that being the
industry of contract cleaning of Government schools in
the State of Western Australia.
As to the merits of the application, I have some
reservations as to an application to vary an award based
in large part at least, upon commercial considerations
arising from tender conditions imposed by an employer,
which conditions may change and unilaterally so.
However, in view of the evidence before the Commission
as to the extent to which the Award is adopted and applied
by employers in the industry, which I accept, and largely
for the reasons set out by Beech C in his Reasons for
Decision, in the present circumstances, I am persuaded
that the merits of the matter lie with the applicant such
that the application should succeed.
I would order accordingly.
COMMISSIONER A.R. BEECH: A Minute of the Order
to issue from these proceedings now issues. The parties
are requested to check the Minutes to ensure the details
are accurate. If a Speaking to the Minutes is required, the
parties are requested to advise the Commission within 7
days of the date of the Reasons for Decision.

2000 WAIRC 01601
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE AUSTRALIAN LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION,
MISCELLANEOUS
WORKERS DIVISION, WESTERN
AUSTRALIAN
BRANCH,
APPLICANT
v.
AIRLITE CLEANING PTY &
OTHERS, RESPONDENTS
CORAM
COMMISSION IN COURT SESSION
COMMISSIONER A R BEECH
COMMISSIONER P E SCOTT
COMMISSIONER S J KENNER
DELIVERED
FRIDAY, 15 DECEMBER 2000
FILE NO
APPLICATION 1431 OF 1998
CITATION NO. 2000 WAIRC 01601
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application for joinder of respondents
granted.
Ms D. MacTiernan on behalf of the
applicant by way of written submissions
Mr O. Moon (as agent) on behalf of
Cleandustrial Services by way of written
submissions.

_______________________________________________________________________________

40
1

2

3

4

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

of Education) Award, 1990 is seen by the Education
Department of WA and by the contract cleaning industry
generally as the appropriate award for the conditions of
employment of the contract cleaning of government
schools. It notes that the number of employees within
the industry who are employed pursuant to the Contract
Cleaners Award 1986 (the General Award) is not
significant and the evidence before the Commission in
Court Session showed a wide spread acceptance of the
Contract Cleaners’ (Ministry of Education) Award, 1990.
The Commission in Court Session also noted that the
frequent turnover of contracts and evidence of past
industrial relations problems regarding employees’
conditions of employment when there is a change of
contractors gave a role for the Contract Cleaners’
(Ministry of Education) Award, 1990 in minimising those
disputes. It also found that the argument that respondents
should not have imposed on them conditions consented
to by other employers has less strength particularly given
that joinder to the award does not prevent contractors
negotiating for other conditions of employment pursuant
to workplace agreements. The Commission in Court
Session concluded that the industry of contract cleaning
of government schools is different from the industry of
contract cleaning generally.

Further Reasons for Decision.
THE COMMISSION IN COURT SESSION: This is the
unanimous decision of the Commission in Court Session.
On 13 September 2000 the Commission in Court Session
granted an application to have 34 employers or potential
employers joined as named respondents to the Contract
Cleaners’ (Ministry of Education) Award, 1990. It also
adjourned the application so far as it related to
Cleandustrial Services because although that business had
been served with a copy of the Notice of Application, it
had not received notice of the hearing of the matter.
Cleandustrial Services was provided with a copy of the
Commission in Court Session decision and an opportunity
to present submissions to it. It has done so. The submission
also has been replied to by the union.
In its submission objecting to being joined as a named
respondent, Cleandustrial Services advises that it has been
engaging all new employees on individual workplace
agreements since December 1997 regardless of whether
they work on Education Department of WA, or private
sector contracts. It categorises the union’s arguments in
support of the application as being to create “a level
playing field” for contract cleaning work in government
schools which it submits is “a complete furphy and
socialist ideological nonsense”. Cleandustrial Services
sees the notion of a “level playing field” as contrary to
the nature of the contracting system, which is itself
fundamental to a free market system and is the basis upon
which commerce and trade is conducted in this State and
Country. It believes the maintenance of the terms and
conditions applicable to employees when employed as
employees of the Education Department of WA as being
limited to “initial round” contracts. The use by the
Education Department of WA of the award as “a
benchmark” to assess tenders should not be relevant to
the Commission’s considerations. Cleandustrial Services
contracts are for an initial two-year period with options
to extend for a further two or three one-year periods
without re-tendering. Cleandustrial Services submits that
the award is largely irrelevant and indeed ought to be
rescinded. It supported its submission with an affidavit
from Paula Squibb, General Manager, tendered in the
form of an affidavit.
In reply, the union maintains that Cleandustrial Services
employs a limited number of employees on the terms and
conditions of the Contract Cleaners’ (Ministry of
Education) Award, 1990 because they were employees
who were employed by Cleandustrial Services prior to
December 1997. It points out, correctly in my opinion,
that the joining of Cleandustrial Services as a named
respondent to the award will not affect its policy of
offering workplace agreements to new employees.
However, it will provide employees whose contracts of
employment are governed by the award the ability to have
those conditions enforced. The union denies that it
supports any argument of a level playing field as “socialist
ideological nonsense”. Rather, the union’s principal
arguments are for fair and reasonable wages for those
that provide the labour for contract cleaning within
government schools. The union submits that the
competitive nature of tendering should not hinge on the
ability of certain contractors to reduce the wages of
employees. Rather, efficient management and practices
should provide contractors with a competitive edge. The
union points to the Ministry of Education’s direction for
all tenders for re-let contracts to give an indication of the
contractor’s preparedness to employ the existing cleaners
of the school and part of the evaluation of this criterion is
the contractor’s ability to match the employees’ existing
terms and conditions of employment. It also submits that
there is no reason why Cleandustrial Services should be
exempted from the terms of the decision of the
Commission in Court Session because there is no
demonstrable reason why Cleandustrial Services should
be treated any differently than those other contractors with
whom it competes for government school contracts.
The decision of the Commission in Court Session on 13
September 2000 was that the Contract Cleaners’ (Ministry
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The submissions of Cleandustrial Services, and the
evidence of Paula Squibb, have not shown that the
conclusions reached by the Commission in Court Session
require revisiting. Although Cleandustrial Services does,
as a matter of policy, employ new employees only upon
workplace agreements, that is a matter entirely for it and
not for this Commission in Court Session. The fact
remains that there is an award, known as the Contract
Cleaners’ (Ministry of Education) Award, 1990 which
pursuant to section 37 of the Industrial Relations Act
1979, has effect according to its terms in the industry of
contract cleaning of government schools. The decision
of the Commission in Court Session confirms that it is
that award which sets the benchmark for the industry of
contract cleaning in government schools. While the
relevance of that award may be questionable in practice
where a contract cleaner employs its employees pursuant
to workplace agreements, that does not lessen the
relevance of the award as the benchmark for fair wages
and conditions within that industry.

6

This conclusion is not affected by the contracting nature
of the contract cleaning industry. Contracting industries
have been regulated by awards of this Commission, in
this State and throughout the Country, well before the
law provided ability to employ employees pursuant to
workplace agreements. The fact of the award was an
element to be taken into account when contractors
tendered for contracts. The situation is no different now
and the use of somewhat colourful descriptive language
by Cleandustrial Services does not warrant a different
conclusion.

7

Furthermore, the submissions of Cleandustrial Services
do not illustrate circumstances which distinguish it from
the contractors otherwise joined to the award.

8

There are no other submissions which require
consideration of issues referred to in section 26 of the
Act in relation to a capacity to pay. For all of the foregoing
reasons, the equity and substantial merit of the application
lie with the union and accordingly, in my view, an Order
should now issue which joins Cleandustrial Services as a
named respondent to the award.
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2000 WAIRC 01661
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE AUSTRALIAN LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
AIRLITE CLEANING PTY LTD and
OTHERS, RESPONDENTS
CORAM
COMMISSION IN COURT SESSION
COMMISSIONER A R BEECH
COMMISSIONER P E SCOTT
COMMISSIONER S J KENNER
DELIVERED
WEDNESDAY, 20 DECEMBER 2000
FILE NO
APPLICATION 1431 OF 1998
CITATION NO. 2000 WAIRC 01661
_______________________________________________________________________________

Result

Application for joinder of respondent
granted

Representation
Applicant
Respondents

Ms D. MacTiernan on behalf of the
applicant by way of written submissions.
Mr O. Moon (as agent) on behalf of
Cleandustrial Services by way of written
submissions.

_________________________________________________________________________

Order.
HAVING HEARD Ms D. MacTiernan on behalf of the applicant and Mr O. Moon (as agent) on behalf of Cleandustrial
Services, the Commission in Court Session, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
THAT the Contract Cleaners’ (Ministry of Education)
Award, 1990 be varied in accordance with the following
schedule and such variation shall have effect from the
beginning of the first pay period commencing on or after
the 20th day of December 2000.
COMMISSION IN COURT SESSION
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.

Schedule.
Schedule B—Respondents: After the words “Charles Cleaning Service” add the following words—
Cleandustrial Services

PRESIDENT—
Matters dealt with—
2000 WAIRC 01676
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
YMCA OF PERTH, APPLICANT
v.
MICHAEL COUSINS, RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J
SHARKEY
DELIVERED
THURSDAY, 21 DECEMBER 2000
FILE NO/S
PRES 3 OF 2000
CITATION NO. 2000 WAIRC 01676
_______________________________________________________________________________

Decision
Appearances
Applicant
Respondent
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Application granted.
Mr A J Randles, (of Counsel), by leave
Mr M Richardson, as agent

_______________________________________________________________________________

Order.
The application filed on the 15th day of December 2000 by
the respondent having come on for hearing before me on the
21st day of December 2000 pursuant to the Order made on
the 26th day of April 2000, and having heard Mr A J Randles
(of Counsel), by leave, on behalf of the applicant and Mr M
Richardson, as agent, on behalf of the respondent, and I having found that the application made by the respondent be and
is hereby granted, and reasons for decision having been delivered on the 21st day of December 2000, and the parties herein
having consented to waive the requirements of s.35 of the
Industrial Relations Act 1979 (as amended), it is this day, the
21st day of December 2000, ordered as follows—
(1) THAT the order made by the Commission constituted by the President in application No. PRES 3 of
2000 on the 26th day of April 2000 be and is hereby
revoked.
(2) THAT the sum of $7,561.00 ordered therein to be
paid by the abovenamed applicant into an account
at Bankwest Midland, Account No. 0890433532,
Account Name YMCA/Cousins be paid forthwith
to the abovenamed respondent.
(3) THAT the parties and each of them forthwith do all
such acts and things are as necessary to effect such
payment.
(Sgd.) P.J. SHARKEY,
[L.S.]
President.

AWARDS/AGREEMENTS—
Application for—
ACI PLASTICS PACKAGING BENTLEY
ENTERPRISE AGREEMENT 2000.
No. AG 274 of 2000.
2001 WAIRC 01721
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ACI
OPERATIONS
LIMITED
TRADING AS ACI PLASTICS
PACKAGING, APPLICANT
v.
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS—WESTERN
AUSTRALIAN BRANCH AND
OTHERS, RESPONDENTS
CORAM
COMMISSIONER P E SCOTT
DELIVERED
FRIDAY, 5 JANUARY 2001
FILE NO/S
AG 274 OF 2000
CITATION NO. 2001 WAIRC 01721
_________________________________________________________________________

Result

Agreement registered

_________________________________________________________________________

Order.
HAVING heard Mr I Oakley on behalf of ACI Operations
Limited trading as ACI Plastics Packaging and Ms L
Hankinson on behalf of The Australian Liquor, Hospitality
and Miscellaneous Workers’ Union, Western Australian
Branch, Mr T Pope on behalf of The Shop, Distributive and

42

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

Allied Employees’ Association of Western Australia and Mr
G Sturman on behalf of the Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers
Western Australian Branch, and by consent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT the ACI Plastics Packaging Bentley Enterprise
Agreement 2000 in the terms of the following schedule
be registered on the 21st day of December 2000 and shall
replace the ACI Plastics packaging Bentley Enterprise
Agreement 1998 (No. AG 10 of 1998).
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.

Schedule.
1.—TITLE
This agreement shall be known as the ACI Plastics Packaging Bentley Enterprise Agreement 2000.
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.

2.—ARRANGEMENT
Title
Arrangement
State Wage Principles
Incidence and Parties Bound
Date and Period of Operations and Review
Relationship to Parent Award
Single Bargaining Unit
Wage Increases
Long Service Leave
General Conditions
Occupational Health and Safety
Dispute Settlement Procedure
Parties to the Agreement
Appendix 1—Wages

3.—STATE WAGE PRINCIPLES
3.1 It is a condition of this Agreement that there be no further wage increases for the life of the Agreement.
3.2 The parties to the Agreement shall be bound by the terms
of the Agreement for its duration.
3.3 The parties to the Agreement shall oppose any application by other parties to be joined to this Enterprise Agreement.
3.4 The terms of this Agreement will not be used to progress
or obtain similar arrangements or benefits in any other enterprise.
3.5 No provision in this Agreement shall operate to cause
any employee a reduction in ordinary time earnings, or cause
a departure from the standards of the Western Australian Industrial Relations Commission in regard to hours of work,
annual leave with pay or long service leave with pay.
4.—INCIDENCE AND PARTIES BOUND
4.1 This Agreement shall apply to and be binding upon—
4.1.1 ACI Operations Limited trading as ACI Plastics
Packaging, Bentley (“the employer”);
4.1.2 All persons employed by ACI Plastics Packaging Bentley in its operations located at 37 Ewing
Street, Bentley who are members or who are eligible to become members of—
(i) the Australian, Liquor, Hospitality and
Miscellaneous Workers Union, Western
Australian Branch; or
(ii) the Shop Distributive and Allied Employees Association of Western Australia; or
(iii) The Automotive, Food, Metals Engineering, Printing and Kindred Industries Union
of Workers, Western Australia Branch.
4.2 This Agreement applies to approximately 50 employees
at ACI Plastics Packaging.
4.3 This Agreement shall cancel and replace the ACI
Plastics Packaging Bentley Enterprise Agreement 1998 (No.
AG 10 of 1998).
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5.—DATE AND PERIOD OF OPERATION AND
REVIEW
5.1 This Agreement shall operate for a two year period from
13th November 2000 until 10th November 2002 and shall
continue in force after its expiry unless reviewed.
5.2 The parties will review this Agreement one month prior
to its cessation.
6.—RELATIONSHIP TO PARENT AWARD
This Agreement shall operate in conjunction with the Plastics Manufacturing Award 1977, the Metal Trades (General)
Award and the Shop and Warehouse (Wholesale and Retail
Establishments) Award, provided that were there is any inconsistency between this Agreement and the Awards, the
provisions of this Agreement shall prevail to the extent of the
inconsistency.
7.—SINGLE BARGAINING UNIT
7.1 A single bargaining unit has been formed which includes
representatives employees from all sections of the enterprise
and the parties bound by the Agreement.
7.2 All relevant information (subject to confidential information being withheld) to enable effective monitoring of the
implementation of the Agreement shall be provided to the single bargaining unit.
8.—WAGE INCREASES
8.1 The first wage increase of 4% shall apply from 13
November 2000 in accordance with the table outlined in
Appendix 1.
8.2 A further 4% wage increase shall apply from 12 November 2001.
9.—LONG SERVICE LEAVE
9.1 Up to and including 12 November 2000, long service
leave shall accrue on the basis of 13 weeks leave after 15 years
continuous service. Accumulated leave may be taken after 10
years service on a pro rata basis.
9.2 Service with the employer on and from 13 November
2000 shall accrue on the basis of 13 weeks leave after each 10
years continuous service. Accumulated leave is available on a
pro rata basis after 5 years service.
10.—GENERAL CONDITIONS
10.1 Two nominated first aiders per shift shall be paid $8.00
per week first aid allowance.
10.2 Training—New people for long term casual are to be
doubled up with an experienced operator for a minimum of
one days’ training for people doing PET palletising and EBM
packing.
10.3 Any overtime (weekend or during the week) is to be
offered to ACI staff first, then casuals then contractors.
10.4 Clothing allowance shall be increased from January
2001 to $280 per year and from January 2002 to $300 per
year. Maintenance staff and Shift Supervisors are allowed an
extra $100 per year to cover heavier use.
10.5 The commitment is continued, as per the previous Enterprise Bargaining Agreement that those employees employed
in the Grades 2, 3, 4, 5 of the Plastic Manufacturing Award
1977 shall operate forklifts.
10.6 Employees may use up to 5 days per sick leave year to
assist and/or care for direct family members.
10.7 The employer agrees to arrange for all employees who
wish to have a flu vaccination in the early part of the year
before winter.
11.—OCCUPATIONAL HEALTH AND SAFETY
11.1 The employer and employees will comply with the requirements of the relevant Occupational Health and Safety
Act.
11.2 A safe working environment will impact positively on
morale and ultimately on the organisations performance. In
recognition of this the employer undertakes to—
11.2.1 Provide and maintain workplaces, plant and systems of work such that employees are not exposed
to hazards.
11.2.2 Inform, instruct, train and supervise employees
accordingly.
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11.2.3 Provide and maintain agreed and appropriate personal protective equipment and material where it
is otherwise not possible to protect employees
from hazard.
11.2.4 Co-operate with the union nomination and election of, and consult and co-operate with, health
and safety representative and with other employees regarding occupational health and safety
matters.
11.2.5 In consultation with employees and their representatives, establish an occupational health and
safety policy which enunciates the employer’s
duty of care, that of employees and contractor’s,
and establishes agreed procedures for consultation, monitoring, reporting and recording,
rehabilitation, and resolution of issues with those
parties.
11.2.6 In accordance with the requirements of the act
and company procedures, accept the right of
employees to refuse work which in their opinion
will expose them or any other person to risk of
serious injury or harm to health, and accept the
right of health and safety representatives to evaluate such risk advise employees of their right to
refuse such unsafe work.
11.2.7 Allow occupational health and safety representatives to attend occupational health safety and
training with no loss of pay.
12.—DISPUTE SETTLEMENT PROCEDURE
12.1 The parties acknowledge that consistent with the need
to encourage harmonious industrial relations, they have mutual responsibility to formalise a Dispute Settlement Procedure
which in time, and given any necessary refinements, will make
strikes, bans and work limitations unnecessary.
12.2 The provisions of this procedure shall apply to the parties to this Agreement—
12.2.1 With the intention of this procedure to reduce disputes which are liable to cause stoppage of work
and loss of earnings, it is agreed that every endeavour will be made to amicably settle any
dispute which may arise.
12.2.2 The unions and their members will maintain the
status quo and not to take any action during the
course of the Dispute Settlement Procedures.
12.2.3 The employer commits itself to maintain the status quo and not take any action during the course
of the Dispute Settlement Procedure.
12.3 Where any question, dispute, difficulty or grievance
arises under this Agreement, the following procedure shall
apply—
12.3.1 The employees and/or employee delegate is entitled to and shall raise the matter with the
appropriate manager.
12.3.2 If the matter remains unresolved the employee
and/or employee delegate shall be given permission to discuss the matter with the company
departmental head.
12.3.3 If the matter is not resolved the employee delegate shall be provided with facilities to make
contact with an official of the union.
12.3.4 If the matter is still unresolved a meeting should
take place within twenty-four (24) hours between
the union official, employee and/or employee
delegate and local management.
12.3.5 If the matter remains unresolved then a further
meeting shall take place within a period of twenty
four (24) hours from the expiration of the time
stated in the previous paragraph between a union
official, employees and/or employee delegate and
senior management and other company representatives in an endeavour to resolve the problem.
12.3.6 If any of the meetings referred to above, do not
take place within the time specified for good
cause, then both parties are relived of the obligation to comply with the procedure.
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12.3.7 In the event of an employee being subject to disciplinary action for serious and/or wilful
misconduct, the employer will ensure the employee is notified of the full details of the reason
for that action. Should the employee elect to take
up this matter, their union may give notification
within twenty four (24) hours to the employer if
it contends that there are reasons why the action
was unjustified.
12.4 This procedure shall not—
12.4.1 Preclude either party notifying the relevant industrial tribunal.
12.4.2 Preclude the rights of employees to cease work
in regard to matters involving health and safety
as laid out in Clause 11—Occupational Health
and Safety of this Agreement.
12.4.3 Apply with regard to incidents where it is necessary for the company to ‘stand down’ employees
due to factors beyond its control-including but
not limited to such factors as disruption resulting
from interruption involving third parties, such as
with other unions, energy supplies, industrial
action etc.
13.—PARTIES TO THE AGREEMENT
SIGNED on behalf of
ACI PLASTICS PACKAGING BENTLEY
Signed
6/11/00
SIGNED on behalf of the
AUSTRALIAN LIQUOR HOSPITALITY AND
AND MISCELLANEOUS WORKERS UNION
UNION WEST AUSTRALIAN BRANCH
Signed
7/11/00
SIGNED on behalf of the
AUTOMOTIVE, FOOD, METALS
ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS,
WESTERN AUSTRALIAN BRANCH
Signed
Common Seal
SIGNED on behalf of the
SHOP, DISTRIBUTIVE AND ALLIED
EMPLOYEES ASSOCIATION OF WA
Signed
Common Seal
APPENDIX 1—WAGES
The following wage increases shall apply in accordance with
Clause 8—Wage Increases—
1. Plastic Manufacturing Award 1997
Grade
Existing
Rate wef
Rate wef
Rate $
13 Nov
12 Nov
2000
2001
1
442.20
459.90
478.30
2
453.40
471.50
490.40
3
465.00
483.60
502.90
4
495.40
515.20
535.80
5
523.80
544.80
566.50
6
567.00
589.70
613.30
2. Shop and Warehouse (Wholesale and Retail Est) Award
Storeperson
Grade
Existing
Rate wef
Rate wef
Rate $
13 Nov
12 Nov
2000
2001
2
525.10
546.10
567.90
3. Metal Trades (General) Award
Grade
Existing
Rate wef
Rate wef
Rate $
13 Nov
12 Nov
2000
2001
C10
567.00
589.70
613.30
C9
595.40
619.20
644.00
C8
623.70
648.60
674.60
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Result

Registered Agreement

____________________________________________________________________________

Order.
HAVING heard Ms L. Dowden on behalf of the Applicant
and there being no appearance on behalf of the Respondent,
and by consent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby
orders—
THAT the agreement made between the two parties
lodged in the Commission on 30 November 2000 entitled Ceiling and Wall Contractors Pty Ltd/BLPPU
Collective Agreement 2000 be registered as an Industrial
Agreement.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Ceiling and Wall
Coantractors Pty Ltd (hereinafter referred to as “the company”), the Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers (hereinafter referred to as
“the union”) and all employees of the company eligible to be
members of the union.
4.—APPLICATION
This agreement shall apply to all employees of the company engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition work of buildings or other structures of any kind whatsoever.
This agreement shall apply in Western Australia only. There
are approximately 2 employees covered by this agreement.
5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read
and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (hereinafter referred to as “the award”).
2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agreement shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.
6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay period commencing on or after the date of signings and shall
remain in force until the 1st of November, 2002.
7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid
according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)
Previous 25 November 1 November 1 November
EBA Rate
1999
2000
2001
Hourly
Hourly
Hourly
Hourly
Rate
Rate
Rate
Rate

Schedule.
1.—TITLE
This agreement shall be known as the Ceiling & Wall
Contractors / BLPPU Collective Agreement 2000.
2.—ARRANGEMENT
CLAUSE NO.
Title
1
Arrangement
2
Parties and Persons Bound
3
Application
4
Relationship to Parent Award
5
Period of Operation
6
Classification Structures & Rates of Pay
7
Industry Standards
8
Sick Leave
9
Negotiation of a Subsequent Agreement
10
Application of Project Agreements
11
Fares and Travelling Allowance
12
Seniority
13
All In Payments
14
Pyramid Sub-Contracting
15
Dispute Settlement Procedure
16
Safety Dispute Resolution
17
Apprentices
18
Training and Related Matters
19
Drug & Alcohol, Safety & Rehabilitation
Program
20
Clothing & Safety Footwear
21
Income Protection
22
Accident Pay
23
Union Membership
24
Y2K
25
Power Tool Allowance
26
Signatories to the Agreement
27
Appendix A—Drug & Alcohol, Safety and
Rehabilitation
Appendix B—Site Allowance
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Plaster, Fixer
Year 1
Year 2 (1/3)
Year 3 (2/3)
Year 4 (3/3)
Labourer Group 1
Labourer Group 2
Labourer Group 3

$

$

$

$

17.82
7.48
9.81
13.37
15.69
17.15
16.56
16.12

18.71
7.86
10.29
14.03
16.46
18.01
17.39
16.93

19.65
8.25
10.81
14.74
17.29
18.91
18.26
17.78

20.63
8.66
11.35
15.47
18.15
19.86
19.17
18.67

3. In addition to the rates prescribed by 7(2) above, an allowance of $1.00 per hour all purpose shall apply to all projects.
This allowance will be in lieu of the Structural Frame Allowance.
4. (a) A further allowance of $1.50 per hour for hours worked,
shall be paid to employees required to handle or install tiled
containing mineral fibres. It shall be a requirement of this
agreement that the employees in receipt of this allowance wear
the appropriate personal protective equipment and have been
trained in the proper fitting, use and maintenance of that equipment.
(b) All of the Provisions of 4(a) above will be reviewed prior
to the expiry of this agreement and such review shall include
complete re-appraisal of the need to wear personal protective
equipment. No allowance is payable if personal equipment is
not required.
5. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.
6. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.
7. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.
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Date
CPI Limit
Additional Payment
June 2001
5%
1% (paid 1/9/2001)
June 2001
6%
2% (paid 1/9/2001)
June 2002
5%
1% (paid 1/9/2002)
June 2002
6%
2% (paid 1/9/2002)
8. (a) It is recognised that there is an important role for labourers in this industry and it is agreed that they will be utilised
in the industry.
(b) Tradespeople may handle materials and gear within a
reasonable vicinity of their work area.
(c) No fixed ratios are established by this agreement as the
number of labourers will be determined on an as needs basis
on the site. Where there is any disruption in relation to this
sub clause the matter shall be processed in accordance with
the general principles and procedures specified in clause 16.
9. It is recognised that there is an important role for apprentices in this industry and it is agreed that they will be utilised
in the industry.
The number of apprentices will be determined on an “as
needs” basis on each site. Where there is a disputation in relation to this sub-clause the matter shall be resolved in
accordance with clause 16 of this agreement.
8.—INDUSTRY STANDARDS
Redundancy
The company shall increase redundancy contributions on
behalf of each employee to the following sums on a weekly
basis—
Rate on signing
$50
Rate as of 1/05/2001
$60
Superannuation
(i) The Company will make a payment of $60 per week per
employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.
The Company will advise all employees subject to the Agreement of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.
Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Building Unions Superannuation Scheme (the “C+BUSS”).
In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.
In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.
(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification allowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, leading hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work undertaken during ordinary hours of work, including fares and travel.
9.—SICK LEAVE
For sick leave accrued after the date of signing this agreement the following will apply—
(a) The Company’s employees shall have the option of
converting 100% of accrued sick leave entitlement
to a cash payment on termination
(b) If an employee who has been terminated by the Company without exercising the above option is
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re-engaged within a period of six months, the unpaid balance of sick leave shall continue from the
date of re-engagement.
(c) Where the Company has signed a previous Agreement with the Union that also allowed for the
conversion to cash payment on termination for accrued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.
(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.
10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT
The parties agree to commence negotiations for a new collective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to conclude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.
11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in
the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agreement to which the union is a party exists that provides for
higher rates of pay and conditions.
2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.
12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment
shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.
13.—SENIORITY
1. The parties agree the continuity of employment is desirable wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.
2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.
3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.
4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is reengaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.
14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in
payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.
2. It is agreed that where a breach of this clause is discovered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the commencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.
3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be notified when specialist sub-contractors are to be engaged.
15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of
a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-contractor.

46

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.
3. Further provided that when a sub-contract is let for labour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.
4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.
5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further between the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.
16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should
be dealt with as close to its source as possible.
2. An employee or the union delegate should initially submit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representative of the company.
3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.
4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.
5. Whilst the above procedures are being followed work
should continue as normal.
6. This procedure is to be followed in good faith and without unreasonable delay by any party.
7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the parties—
• referred to the Western Australian Industrial Relations Commission for conciliation and if required
arbitration. The Commissions decision will be accepted by all parties subject to legal rights of appeal;
or
• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the
parties, for determination.
8. This dispute settlement procedure does not apply to health
and safety issues.
17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe
operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The company recognises its responsibilities to provide a safe and
healthy workplace.
2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.
3. No person shall dismiss a safety complaint. Any complaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—
(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety representative.
(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.
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(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.
(iv) While there is disagreement on the ruling of the company safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.
(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to undertake an inspection of the disputed area for the
purpose of resolving any such matter.
(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolution of the dispute.
(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.
(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.
(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.
18.—APPRENTICES
New apprentices employed after the signing of this agreement shall receive the full travel allowance rates as outlined in
clause 12 Fares and Travelling Allowance.
Apprentices will receive pro-rata site allowances as identified in Appendix B—Site Allowance.
Existing Apprentices shall have the above rates phased in as
agreed between the parties.
19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 November 2001.
2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year prorata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.
The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.
The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.
An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.
For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.
Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.
3. The Company will actively encourage employees to seek
formal recognition of their skills (recognition of prior learning), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Certificates.
20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM
The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.
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21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee
by the Company, upon the completion of five working days.
(a) 1 pair safety boots, to be replaced on a fair wear and
tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair
wear and tear basis.
(c) 1 bluey jacket for each employee employed during
the period 1 April to 31 October. (One issued per
year)
2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.
22.—INCOME PROTECTION
The Company agrees to insure employees covered by this
Agreement for injury and sickness. The scheme is to be
negotiated between the parties
23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay
where the employee receives an injury for which weekly
payments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’
Compensation and Rehabilitation Act 1981, as amended.
2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compensation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s
ordinary wage under this Agreement.
3. The Company shall pay accident pay during the incapacity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.
24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all employees covered by the agreement, to be financial members of
the Unions.
25.—Y2K
On the following key dates the Company will issue written
records of accrued entitlements to each employee. The accrued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anniversary date—
• 31 December 1999
• 28 February 2000
• 31 December 2000
• 28 February 2001
26.—POWER TOOL ALLOWANCE
In addition to the award “tool allowance” an additional payment of $0.85 per hour worked on site will be paid to all
employees who provide the tools listed below. This amount is
to be adjusted on the 31st October 2002 in line with annual
CPI movements. The Company will facilitate the purchase of
any tools requested. Employees purchasing tools from the
Company shall re-imburse the Company for the cost of the
tools at the rate of $0.85 per hour worked, until the full amount
owed is paid. In addition, the Company shall re-imburse the
full cost of tools lost or stolen, and the cost of tagging all
tools, and the cost of storage and security of tools used is to
remain the responsibility of the employer in line with Clause
33 of the Award.
The parties agree that any change to the current Award tool
allowance, excluding CPI increases will be discussed with a
view to absorption within this additional payment.
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The tools to be provided include—
Fixing Tools
1 Bevel Square
1 Stanley knife
1 Bolt cutters
1 string line
1 calculator
1 stud crimper
1 caulking gun
1 surform
1 chalkline
1 tape (20m)
1 cold chisel
1 tape (7m)
1 cordless electric screw gun 1 water level (20m)
1 electric drill (12mm)
Flushing Tools
1 electric drop saw
1 broad knife (50mm)
2 electric extension leads
1 broad knife (100mm)
1 electric mitre saw
1 broad knife (150mm)
1 electric screw gun
3 buckets
1 flat bastard file
1 caulking gun
1 hacksaw
1 curved trowel (200mm)
1 hammer
1 curved trowel (275mm)
1 hammer drill
(12mm Ramset Bit)
1 electric drill
1 hand saw
1 electric extension lead
1 hole saw set
1 flat trowel (280mm)
1 key hole saw
1 hacksaw
1 ladder (1.8m)
1 hammer
1 mechanical hacksaw
1 hand saw
1 nail bag
1 internal tool—large
1 nail punch
1 internal tool—small
1 pair pliers
1 ladder (1.8m)
1 pair scissors (large)
1 metre box
1 pair tin snips
1 mixer bit
4 pairs “C” clamps
1 nail bag
4 pairs multigrips
1 nail punch
6 pairs spring clips
1 paint brush (75mm)
1 paper pad
1 pair tin snips
1 pencil
1 power box
1 plumb bob
1 sanding block
1 pop riveter
1 screw driver (flat head)
1 power box (4 points)
1 screw driver (Phillips Head)
1 rod bender
1 screw gun
1 screw driver (flat head)
1 small tool
1 screw driver (Phillips Head) 1 spirit level (1.2m)
1 set square
1 sponge
1 smooth file
1 Stanley knife
2 spanners
1 staple gun
1 spirit level (1.2m)
1 surform
1 tape (7m)
27.—SIGNATORIES
BLPPU
.........K. Reynolds.........
common seal
Date: 28/11/00
The Company:
.....................................
Signature
Date: 24/11/00
Company Seal
.........Joe Carrocci........
Print Name
APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM
1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a
safety hazard to themselves and all other persons in the
workplace.
2. FOCUS
* Site safety and the involvement of the site safety committee
* Peer intervention and support
* Rehabilitation
3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or
alcohol will not be allowed to work until that person
can work in a safe manner.
b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
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c)
d)

e)
f)

projects with no safety committee, by a body of at
least equal numbers of employee/employer representatives.
There will be no payment of lost time to a person
unable to work in a safe manner.
If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.
For the purposes of disciplinary action a warning
shall be effective for a period of 12 months from the
date of issue.
A worker having problems with alcohol and or other
drugs—
• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended treatment to maintain the protection of
this program.
• Will be entitled to sick leave or leave without
pay while attending treatment.

4.—IMPLEMENTATION
To assist with the adoption and implementation with this
policy the company will—
a) Clearly state its endorsement of the BTG Drug and
Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a
representative of the BTG Drug and Alcohol Program to address a meeting of employees to discuss
and endorse the program.
c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety committee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.
APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties referred to in Schedule A and shall apply to construction work undertaken by
principal contractors who are members of CCA and who are
engaged in the commercial/industrial sector of the building
industry in the state of Western Australia within a 50km radius of the Perth General Post Office.
2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the relevant building construction awards as well as any industrial or certified agreements
made in conjunction with those awards which do not prescribe
a site allowance.
3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.
4. Site Allowance Formula
At the commencement of a project the particular site allowance to apply shall be determined in accordance with the
following formula—
4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value
Site Allowance
Up to
$520,000
NIL
Above
$520,000 to $2.17 m $1.95
Above
$2.17m to $4.55m
$2.30
Over
$4.55m
$2.90
Renovations, Restorations and/or Refurbishment
Work
Project Contractual Value
Site Allowance
Up to
$520,000
NIL
Above
$520,000 to $2.17m $1.75
Above
$2.17m to $4.55m
$1.95
Over
$4.55m
$2.50
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4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value
Site Allowance
Up to
$520,000
NIL
Above
$520,000 to $2.17 m $1.75
Above
$2.17m to $4.55m
$1.95
Over
$4.55m
$2.50
Renovations, Restorations and/or Refurbishment
Work
Project Contractual Value
Site Allowance
Up to
$520,000
NIL
Above
$520,000 to $2.17m $1.65
Above
$2.17 m to $4.55m
$1.85
Over
$4.55m
$2.10
The site allowance on projects which are a combination of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.
4.3 Projects within 50 km radius of Perth G.P.O. but
not including the C.B.D. or West Perth (as defined)
Project Contractual Value
Site Allowance
Up to
$1 m
NIL
Above
$1 m to $2.17 m
$1.35
Above
$2.17m to 6m
$1.65
Above
$6m to $11.98m
$1.90
Above
$11.98m to $24.43m $2.10
Above
$24.43m to $60.5m $2.40
Over
$60.5m
$2.60
“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the PerthFremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River. (Refer attached Map 1).
“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street. (Refer attached Map 2).
Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the boundary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.
“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope of
the principal contractor’s contract.
5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 January each
year by the total C.P.I. movements for Perth during the preceding four quarters ending 30 September and accordingly,
the site allowance amounts shall be adjusted up or down to
the nearest five cents. Provided that where adjustment equates
to less than two cents, existing allowance levels shall be maintained.
6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 September. Such adjustment being to the nearest $10,000.
7. The agreed site allowance once set pursuant to this agreement shall be recorded in a site agreement to which the
applicable principal contractor and the BTA will be signatories. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.
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8. It is acknowledged that on certain projects a site agreement may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—
—Disputes Procedures
—Occupational Health and Safety Procedures
—Demarcation Procedures
—First Aid Provisions and On-Site Amenities
and the unions will not unreasonably refuse to continue to
discuss such matters if raised by the principal contractor.
9. This agreement does not apply to resource development
projects or civil and engineering projects.
10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discussions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.
11. It is a term of this agreement that all site allowance agreements entered into prior to this date will be honored by all
parties and will continue to operate for the life of the particular project.
12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.
13. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 2000.
14. Productivity Allowance
In return to increase productivity and/or timely completion
of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.
15.Structural Frame Allowance
It is agreed that a wall and ceiling fixers allowance of $1.00
per hour all purpose shall be paid in lieu of the Structural
Frame Allowance.
16.Application to Apprentices
a) The rates prescribed in clause 4 of this agreement shall
apply to all apprentices commencing employment after 31
December 1998 in the same proportion as the percentage of a
tradesperson’s wage rate as prescribed by the appropriate award
or Enterprise Bargaining Agreement, being
1st year
42%
2nd year
55%
3rd year
75%
4th year
88%
b) Fares and Travel Allowances—Apprentices shall receive
100% of all fares and travel allowances paid.

COATES HIRE ENTERPRISE BARGAINING
AGREEMENT 2000.
No. AG 217 of 2000.
2001 WAIRC 01712
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS—WESTERN
AUSTRALIAN BRANCH, APPLICANT
v.
COATES HIRE (WA DIVISION) &
OTHERS, RESPONDENT
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
THURSDAY, 14 DECEMBER 2000
FILE NO/S
AG 217 OF 2000
CITATION NO. 2001 WAIRC 01712
_______________________________________________________________________________

Result
Representation
Applicant
Respondent
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Agreement registered
Mr G Sturman
Mr D Robertson

_______________________________________________________________________________

Order.
HAVING heard Mr G Sturman for the applicant and Mr D
Robertson for the respondent;
NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order—
THAT the agreement entitled Coates Hire Enterprise
Bargaining Agreement 2000 in the terms of the following Schedule be registered as an industrial agreement.
This Agreement replaces AG 94 of 1998 entitled Coates
Hire Enterprise Bargaining Agreement 1998 which is
hereby cancelled.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.

Schedule.
1.—TITLE
This Agreement shall be known as the Coates Hire Enterprise Bargaining Agreement 2000 and shall replace the Coates
Hire Enterprise Bargaining Agreement 1998, No AG 94 of
1998.
2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Scope
4. Parties Bound
5. Date and Period of Operation
6. Relationship to Parent Award
7. Industrial Disputes Procedure
8. Wages
9. Shop Stewards
10. Right of Entry of Union Official
11. Trade Union Training Leave
12. Relationship to Previous Agreement
13. Training
14. Competency Standards Implementation and
Training
15. Casual and Contract Labour
16. Superannuation
17. Redundancy Provisions
18. No Extra Claim
19. Renegotiation
20. Journey Accident Insurance
21. Protection of Employee Entitlements
22. Tool Allowance
23. Union Dues
24. Occupational Health and Safety
25. Endorsement of Agreement
3.—AREA AND SCOPE
This Agreement shall apply to Coates Hire with respect to
an estimated 70 employees covered by the Metal Trades (General) Award 1966, No. 13 of 1965, the Electrical Contracting
Industry Award No. R22 of 1978 or the Transport Workers
(General) Award 1983, No 10 of 1961.
4.—PARTIES BOUND
The parties to this Agreement are—
Coates Hire (W.A. Division);
Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian Branch;
Transport Workers’ Union of Australia, Industrial Union
of Workers, Western Australian Branch;
Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, Western
Australian Branch.
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5.—DATE AND PERIOD OF OPERATION
This Agreement shall operate for a period of 15 months
ending 30 June, 2001.
6.—RELATIONSHIP TO PARENT AWARDS
(1) This Agreement shall be read and interpreted wholly in
conjunction with the Awards referred to in Clause 3.—Area
and Scope hereof. In the event of any inconsistency, the conditions prescribed herein shall prevail.
(2) The parties are committed to the Award continuing to
cover the basic standard of employment in the industry.
(3) The terms and conditions of employment provided for
in any agreement, employment arrangement or practice agreed
to between the employer and the unions that has application
to the persons bound by this agreement shall be incorporated
into the contract of employment of employees bound by this
agreement and have additional effect as a term of this agreement except where the expressly stipulated terms of this
agreement provide otherwise.
(4) An employee commencing his or her employment with
the employer after the date of which this agreement comes
into operation shall be employed in accordance with the terms
of this agreement.
(5) (a) The facilitative arrangements within the following
provisions of the successor award shall not be used during the
life of this agreement within the current existing businesses.
• Tool allowance
• Saturday and Sunday work for day workers
• Frequency of payment of wages by individual agreement
• Variation of spread of hours
• Shift definitions
• Allowing for less than a ten (10) hour break
• Individual agreement to substitute public holidays.
(b) The following provisions of the successor award shall
only be accessed where there has been a majority decision
which meets the requirements set out in the successor award:
• Time off in lieu of overtime
• More than five (5) hours before a meal break
(c) (i) The arrangements of rostering of ordinary hours of
work shall not change from the current practices unless by agreement between the employer and the
majority of employees concerned.
(ii) The Union shall be notified of any proposed changes
to ordinary hours or work prior to such change.
The award provisions for classifying employees will be applied for all new employees.
Any current employee who is being paid at C8 classification will continue to be entitled to receive the C8 classification
rate of pay. No employee shall be entitled to have their rate of
pay increased to C8 because they are working in the same or
a similar position to any employee who is receiving such a
higher rate of pay.
7.—INDUSTRIAL DISPUTES PROCEDURE
(1) The objectives of the procedure shall be to promote the
resolution of disputes by measures based on consultation; cooperation and discussion; to reduce the level of industrial
confrontation; and to avoid interruption to the performance
of work and the consequential loss of production and wages.
(2) The following procedure for the avoidance of industrial
disputes shall apply in all Coates Hire sites covered by this
Agreement.
(a) At the first instance, discussions between the employee/s concerned and, at their request, the
appropriate union shop steward/delegates, and the
immediate supervisors;
(b) If the matter remains unresolved, discussions involving the employee/s, the shop steward/s and more
senior management;
(c) If the matter remains unresolved, discussions involving representatives from the State Branch of the
union concerned and the employer organisation/senior management; and
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(d) If the matter remains unresolved, discussions involving senior union officials (State Secretary or National
Officer) and the employer organisation/senior management.
(3) There shall be an opportunity for any party to raise the
issue to a higher stage.
(4) There shall be a commitment by the parties to achieve
adherence to this procedure. This should be facilitated by the
earliest possible advice by one party to the other of any issue
or problem which may give rise to a grievance or dispute.
(5) Throughout all stages of the procedure all relevant facts
shall be clearly identified and recorded.
(6) Sensible time limits shall be allowed for the completion
of the various stages of the discussions. At least seven (7)
days should be allowed for all stages of the discussions to be
finalised.
(7) Emphasis shall be placed on a negotiated settlement.
However, if the negotiation process is exhausted without the
dispute being resolved, the parties shall jointly or individually refer the matter to the Western Australian Industrial
Relations Commission for assistance in resolving the dispute.
This is provided that the parties involved in the matter will
confer among themselves and make reasonable attempts to
resolve the matter before taking those matters to the Commission.
(8) In order to allow for the peaceful resolution of grievances the parties shall be committed to avoiding stoppages of
work, lockouts or any other bans or limitations on the performance of work while the procedures of negotiation and
conciliation are being followed.
(9) The employer shall ensure that all practices are applied
during the operation of the procedure and in accordance with
safe working practices and consistent with established custom and practices at the workplace.
(10) An employer may direct an employee to carry out such
duties as are within the limits of the employee’s skill, competence and training consistent with the classification structure
of this award provided that such duties are not designed to
promote de-skilling.
(11) An employer may direct an employee to carry out such
duties and use such tools and equipment as may be required
provided that the employee has been properly trained in the
use of such tools and equipment.
(12) Any direction used by an employer pursuant to paragraphs (11) and (12) shall be consistent with the employer’s
responsibilities to provide a safe and healthy working environment.
8.—WAGES
(1) Employees who are bound by this agreement shall be
paid wage increases of:
2.5% from 1 March, 2000; 2% from 1 September, 2000;
and 2% from 1 March, 2001.
(2) The wage increase specified in this clause shall be payable in addition to the current agreed rates of pay at the
enterprise and shall be paid for all purposes of the award.
9.—SHOP STEWARDS
(1) An employee appointed shop steward in the shop or department in which he/she is employed shall, upon notification
thereof to his/her employer, be recognised as the accredited
representative of the Union to which he/she belongs. An accredited shop steward shall be allowed the necessary time
during working hours to interview the employer or his/her
representative on matters affecting employees whom he/she
represents.
(2) Subject to the prior approval of the employer an accredited shop steward shall be allowed, at a place designated by
the employer a reasonable period of time during working hours
to interview a duly accredited Union official of the union to
which he/she belongs on legitimate union business.
10.—RIGHT OF ENTRY OF UNION OFFICIALS
(1) Interviewing Employees
For the purpose of interviewing employees who are members of the union on legitimate union business, a duly
accredited union representative shall have the right to enter
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employers’ premises during the mid-day meal break on the
following conditions:
(a) that he produces his authority to the gate keeper or
such other person as may be appointed by the employer;
(b) that he interviews employees at places where they
are taking their meal or at such other places as is
mutually agreed; and
(c) that if an employer alleges that a representative is
unduly interfering with his work or is creating dissatisfaction amongst his employees or is offensive
in his methods or is committing a breach of any of
the previous conditions, such employer may refuse
the right of entry but the representative shall have
the right to bring such refusal before a member of
the Western Australian Industrial Relations Commission.
(2) Investigating Complaints
For the purpose of investigating complaints concerning the
application of this agreement a duly accredited union representative shall be offered reasonable facilities for entering an
employer’s workshop or plant during working hours, subject
to the following conditions:
(a) that he discloses to the employer or his representative the complaint which he desires to investigate;
(b) that he makes his investigations in the presence of
the employer or his representative (if the employer
so desires);
(c) that he does not interfere with work proceeding in
the workshop or plant; and
(d) that he conducts himself properly.
11.—TRADE UNION TRAINING LEAVE
Each union party to this agreement may nominate each shop
steward per enterprise covered by this agreement to be allowed up to 5 days paid leave per annum to attend trade union
training courses conducted and approved by the parties to this
agreement. Reasonable notice is to be provided to the employer of such course.
12.—RELATIONSHIP TO PREVIOUS AGREEMENT
To the extent that the parties to this agreement agreed to a
process of improving the productive performance of the enterprise through the implementation of measures to improve
the performance of the enterprise, the employer and the parties to this agreement will continue the process of improving
the productive performance of the enterprise through the
achievement of the intended outcomes of the above mentioned
previous agreement(s).
The employer and the unions agree to extend and improve
the process of consultation established by the previous
agreement(s).
Except where specified the previous enterprise agreements
shall continue to apply as if they were a part of this agreement.
13.—TRAINING
(1) Paid training leave in accordance with the agreed enterprise training plan will be provided.
Where an employee undertakes such training it shall be conducted as far as practicable in the employee’s usual working
time and the employee shall not lose pay for attendance or
extra travel associated with such training.
Where it is necessary for the employee to attend training
outside of the employee’s usual working time the employee
shall be paid for such attendance or extra travel time at ordinary rate of pay.
(2) Fees, material or any other reasonable costs associated
with the training referred to in 13(1) shall be reimbursed by
the employers.
(3) The provisions of 13(1) and 13(2) shall apply equally to
apprentices, trainees or other like classes of person engaged
by the employer except where agreement to allow otherwise
is reached with the relevant union.
(4) All apprentices and trainees shall continue to receive
paid training. Such training shall meet the requirements of
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the Award and the industry training advisory board, resulting
in a consistent national qualification.
14.—COMPETENCY STANDARDS IMPLEMENTATION
AND TRAINING
(1) The employer and the union agree that employees have
access to reclassification and career path progression.
(2) All Tradesmen starting classification will be as provided
by the award for new employees.
(3) Mistas and the Australian Industry Group to jointly carry
out assessments—to be completed by 30 September, 2000.
(4) When the above competency standard implementation
is concluded, the C9 and C8 relativities of 105% and 110%
shall be applied to adjust the shop rates applicable to any
employee assessed as C9 or C8 classifications.
15.—CASUAL AND CONTRACT LABOUR
(1) The employer and the unions confirm their commitment
to permanent employment and agree to the following criteria
regarding the engagement of casual and/or contract labour.
(2) The employer shall notify the relevant union or their site
representative of their decision to engage casual and/or contract employee(s).
(3) The maximum period which a casual/contract employee
may be engaged in 8 consecutive weeks. If the employee continues in employment after this period he or she shall be
engaged on a permanent basis.
(4) All contractors/casual labour shall be paid no less than
the ordinary time shop rate of the equivalent classification
plus appropriate loadings as per the Award.
16.—SUPERANNUATION
(1) The employer and the unions affirm their commitment
to industry based superannuation schemes. Industry based
superannuation schemes will continue to be the instrument
for superannuation contributions made pursuant to the Superannuation Guarantee Charge or may other superannuation
contribution made by the employer. In this enterprise the
scheme shall continue to be STA unless an employee has nominated a preferred fund.
(2) The employer must continue to make superannuation
contributions required to be made under STA or a nominated
fund—
(a) while the employee is absent from work on any form
of paid leave;
(b) while the employee is absent from work due to a
work related injury or sickness—on each occasion
such payment must continue for a minimum of 52
weeks or until the employee returns to work, whichever is the shorter period;
(c) while the employee is at work during periods when
the employee is receiving worker’s compensation
payments; and
(d) generally, until it is no longer lawful for the employer to continue to make superannuation payments
to an eligible employee.
(3) The rate at which the employer makes superannuation
contributions must not be decreased (from the rate at which
the employee would be otherwise entitled to) if an employee’s ordinary time earnings suffer reduction during the
circumstances described in (b) or (c) above.
17.—REDUNDANCY PROVISIONS
(1) Statement of Employment
The employer, shall, upon receipt of a request from an employee whose employment has been terminated, provide to an
employee a written statement specifying the period of his or
her employment and the classification of or the type of work
performed by the employee.
(2) Introduction of Change—
Employer’s duty to notify
(i) Where an employer is planning to introduce major
changes in production programme, organisation
structure or technology that are likely to have significant effects on employees, the employer shall
notify the employees who may be affected by the
proposed changes and their union.
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(ii) “Significant effects” include termination of employment, major changes in the composition, operation
or size of the employer’s workforce or in the skills
required, the elimination or diminution of job opportunities, promotion opportunities or job tenure;
the alteration of hours or work; the need for retraining or transfer of employees to other work or
locations and the restructuring of jobs. Provided that
where the award makes provisions for alterations of
any of the matters referred to herein an alteration
shall be deemed not to have significant effect.
Employer’s duty to discuss change—
(i) The employer shall discuss with the employees affected and their union inter alia, the introduction of
the changes referred to in paragraph (a)(i) hereof,
the effects the changes are likely to have on employees, measures to avert or mitigate the adverse effects
or such changes on employees and shall give prompt
consideration to matters raised by the employees and/
or their union in relation to the changes.
(ii) The discussions with employees affected and their
union shall commence as early as practicable after
the activities referred to in paragraph (a) (i) hereof.
(iii) For the purposes of such discussion, the employer
shall provide in writing to the employees concerned
and their union, all relevant information about the
changes including the nature of the changes proposed; the expected effects of the changes on
employees and any other matters likely to affect
employees provided that any employer shall not be
required to disclose confidential information the disclosure of which would be inimical to the employer’s
interests.
(iv) The employer shall provide information in languages
other than English for employees of non-English
speaking background.
(3) Consultation and provision of information
(a) Where an employer has made a decision that the employer no longer wishes the job the employee has been doing
done by anyone and this is not due to the ordinary and customary turnover of labour and that decision may lead to
termination of employment, the employer shall hold discussions with the employees directly affected and with their union.
(b) The discussions shall take place as soon as is practicable
after the employer has made a definite decision, which will
invoke the provisions of paragraph (1) hereof and shall over,
inter alia, any reasons for the proposed terminations, measures to avoid or minimise the terminations and measures to
mitigate any adverse effects of any terminations on the employees concerned. In the first event volunteers will be called
for.
(c) For the purpose of the discussion the employer shall, as
soon as practicable after making a decision but before any
terminations, provide in writing to the employees concerned
and their union, all relevant information about the proposed
terminations including the reasons for the proposed termination, the number and categories of employees likely to be
affected, and the number of workers normally employed and
the period over which or the time when the terminations are
likely to be carried out. Provided that any employer shall not
be required to disclose confidential information, the disclosure of which would be inimical to the employer’s interests.
(d) During notice, retrenched employees will be allowed
reasonable time off on full pay to seek other employment.
(e) All untaken sick leave will be paid out.
(f) Pro rata long service leave after five years’ service will
be paid.
(g) The company will notify the Job Network to assist in
sourcing job opportunities.
(h) A work reference will be provided.
(i) An itemised statement of all payments due will be provided one week prior to date of termination.
(j) All annual leave and loading (including pro rata) will be
paid out.
(k) Superannuation as per the trust deed will be applied.
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(l) Early retirement as provided by the Trust Deeds of the
superannuation fund will be offered.
(m) Alternate employment with other trades or classifications, in Coates Hire, will be offered if available.
(n) Preference of employment will be given to retrenched
employees when vacancies, if any, arise in the future.
(o) Should an employee die after notice of termination for
redundancy is issued then the redundancy benefit shall be
payable to the estate of the employee.
Years of Service
Coates Hire Enterprise
Bargainingagreement
(Weeks Due)
Less than 1 year
1
1 year and less than 2 years
5
2 years and less than 3 years
7
3 years and less than 4 years
10
4 years and less than 5 years
12
5 years and less than 6 years
15
6 years and less than 7 years
18
7 years and less than 8 years
21
8 years and less than 9 years
24
9 years and less than 10 years
27
10 years and less than 11 years
30
11 years and less than 12 years
33
12 years and less than 13 years
36
13 years and less than 14 years
39
14 years and less than 15 years
42
15 years and less than 16 years
45
16 years and less than 17 years
48
17 years and less than 18 years
51
18 years and over (under 45 years)
52
19 years and less than 20 years
55
(over 45 years)
20 years and less than 21 years
58
(over 45 years)
21 years and less than 22 years
61
(over 45 years)
22 years and less than 23 years
64
(over 45 years)
23 years and over (over 45 years)
65
18.—NO EXTRA CLAIMS
It is a term of this agreement that the unions and each of the
employees bound by this agreement will not pursue any extra
claims, award or over award, for the duration of this agreement. This includes claims relating to changes arising from
award variations or decisions of the Commission other than
changes that are consistent with the terms of this agreement.
19.—RENEGOTIATION
(1) The employer and the unions agree to commence renegotiations for an agreement to replace this agreement no later
than 3 months prior to the expiry of this agreement.
(2) Subject to this agreement, the employer and the unions
agree that they shall bargain collectively in relation to any
matter, whether arising from this agreement or not, and in
relation to the renewal, extension, variation or renegotiation
of this agreement.
20.—JOURNEY ACCIDENT INSURANCE
Journey Accident Insurance will be provided free of cost to
all employees bound by this agreement.
21.—PROTECTION OF EMPLOYEES ENTITLEMENTS
If during the life of this Agreement an industry or government scheme is established to protect employee entitlements,
then Coates Hire Operations Pty Ltd will assess participation
in such a scheme or making equivalent arrangements for employees.
22.—TOOL ALLOWANCE
A tool allowance of $16.00 per week shall be payable to all
tradesperson who are required to provide their own tools. The
tool allowance shall be included in the ordinary wage for all
purposes of this agreement.
23.—UNION DUES
Coates Hire agrees to making deductions from employees
pay for Union dues and providing that payment directly to the
relevant Union where requested to make such deduction by
employees.
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24.—OCCUPATIONAL HEALTH & SAFETY
As stated in the Coates Hire Occupational Health & Safety
Policy the parties are committed to implementing, maintaining and continuously improving Occupational Health & Safety
in all of its business. The Management of Coates Hire recognise that it has a responsibility to provide and maintain a safe
environment for the benefit of all employees, contractors and
visitors.
This responsibility, obligation and involvement is transmitted to all levels of management and all employees to ensure a
safe workplace is maintained.
25.—ENDORSEMENT OF AGREEMENT
.........................................................
Signed for and on behalf of
Coates Hire (WA Division)
.........................................................
Signed for and on behalf of the
Automotive, Food, Metals, Printing and Kindred Industries
Union of Workers—Western Australian Branch
.........................................................
Signed for and on behalf of the
Communications, Electrical, Electronics, Energy, Information, Postal, Plumbing and Allied Workers Union of Australia,
Engineering and Electrical Division, Western Australian
Branch
.........................................................
Signed for and on behalf of the
Transport Workers’ Union of Australia, Industrial Union of
Workers, Western Australian Branch
Dated this
day of
, 2000.

C Y O’CONNOR COLLEGE OF TAFE PUBLIC
SERVICE AND GOVERNMENT OFFICERS
ENTERPRISE AGREEMENT 2000.
PSAAG 70 of 2000.
2001 WAIRC 01735
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CHIEF EXECUTIVE, DEPARTMENT
OF TRAINING AND EMPLOYMENT
-andTHE CIVIL SERVICE ASSOCIATION
OF
WESTERN
AUSTRALIA
INCORPORATED
CORAM
COMMISSIONER P E SCOTT
DELIVERED
TUESDAY, 9 JANUARY 2001
FILE NO
PSAAG 70 OF 2000
CITATION NO. 2001 WAIRC 01735
________________________________________________________________________

Result

Agreement registered

________________________________________________________________________

Order.
HAVING heard Ms J Caiacob on behalf of the Chief Executive, Department of Training and Employment and Ms J van
den Herik on behalf of the Civil Service Association of Western Australia (Incorporated), and by consent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT the CY O’Connor College of TAFE Public Service and Government Officers’ Enterprise Agreement 2000
in the terms of the following schedule be registered on
the 21st day of December 2000 and shall replace the
Western Australian Department of Training Public Service and Government Officers’ Enterprise Agreement 1998
(No. PSA AG 12 of 1998), in respect of Government
Officers employed at C Y O’Connor College of TAFE.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner
Public Service Arbitrator.
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Schedule.
PART 1—APPLICATION AND OPERATION OF
AGREEMENT
1.—TITLE
This Agreement will be called the CY O’Connor College of
TAFE Public Service Officers’ and Government Officers’ Enterprise Agreement 2000 and will replace the CY O’Connor
College of TAFE Public Service and Government Officers’
Enterprise Agreement 1998.
2.—ARRANGEMENT
PART 1—APPLICATION AND OPERATION OF
AGREEMENT
1. TITLE
2. ARRANGEMENT
3. SCOPE
4. PARTIES BOUND
5. DEFINITIONS
6. NUMBER OF EMPLOYEES COVERED
7. NO FURTHER CLAIMS
8. TERM OF AGREEMENT AND RENEGOTIATION
9. RELATIONSHIP TO AWARDS
10. AVAILABILITY OF AGREEMENT
11. OBJECTIVES OF THE AGREEMENT
12. PAST PRODUCTIVITY
PART 2—DISPUTE RESOLUTION
13. CONSULTATION PROVISIONS
14. DISPUTE RESOLUTION PROCEDURE
15. SUBSTANDARD PERFORMANCE
16. BREACHES OF DISCIPLINE
PART 3—EMPLOYER AND EMPLOYEES’ DUTIES,
EMPLOYMENT RELATIONSHIP AND RELATED
ARRANGEMENTS
17. HIGHER DUTIES
18. CASUAL EMPLOYMENT
PART 4—WAGES AND RELATED MATTERS
19. SALARIES
20. SALARY PACKAGING
21. PAYMENT ARRANGEMENTS
22. REPAYMENTS OF OVERPAYMENTS
23. VARIATION OF ALLOWANCES
PART 5—HOUR OF WORK, BREAKS, OVERTIME,
SHIFT WORK AND WEEKEND WORK
24. HOURS OF WORK
25. FLEXITIME
PART 6—LEAVE OF ABSENCE AND PUBLIC
HOLIDAYS
26. ANNUAL LEAVE
27. LONG SERVICE LEAVE
28. SICK LEAVE
29. FAMILY/CARER’S LEAVE
30. COMPASSIONATE LEAVE
31. SHORT LEAVE
32. CEREMONIAL/CULTURAL LEAVE
33. PUBLIC HOLIDAYS
34. CHRISTMAS CLOSEDOWN
35. PARENTAL LEAVE
36. EMERGENCY AND COMMUNITY SERVICE
LEAVE
37. ANNUAL LEAVE LOADING
38. SELF-FUNDED WORK BREAKS
PART 7—TRANSFERS, TRAVELLING AND WORKING
AWAY FROM USUAL PLACE OF WORK
39. HOME BASED WORK
40. TRAVELLING ALLOWANCE
41. TRANSFER
SCHEDULE A: SALARIES
SCHEDULE B: PRODUCTIVITY IMPROVEMENTS
SCHEDULE C: SIGNATORIES OF PARTIES TO
THE AGREEMENT
SCHEDULE D: ALPHABETICAL LISTING OF
PROVISIONS
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3.—SCOPE
This Agreement will apply throughout the state of Western
Australia to Officers employed in the CY O’Connor College
of TAFE. This Agreement will also apply to Officers on secondment to or in the College.
4.—PARTIES BOUND
The parties to this Agreement will be Chief Executive, Western Australian Department of Training and Employment, and
the Civil Service Association of Western Australia (Inc).
5.—DEFINITIONS
The following terms will have the following meanings—
“Agreement”: means the CY O’Connor College of TAFE
Public Service and Government Officers’ Enterprise
Agreement 2000.
“Award”: means the Government Officers’ Salaries, Allowances and Conditions Award 1989.
“College” means the CY O’Connor College of TAFE.
“Continuous service”: Any period of service between the
employee and employer under an unbroken contract of
employment, and includes any authorised unpaid or paid
absences.
“CSA”: means the Civil Service Association of Western
Australia (Inc).
“Department”: means the Western Australian Department
of Training and Employment.
“Employee”: for the purpose of this Agreement means,
someone who is referred to at Clause 3—Scope.
“Employer”: means the Chief Executive, Western Australian Department of Training and Employment.
“Full-Time Officer”: A person employed to work 37 1/2
ordinary hours per week.
“Government”: means the Government of Western Australia.
“GOSAC Award”: means the Government Officers’ Salaries Allowances & Conditions Award 1989.
“Managing Director” means the Managing Director of
the CY O’Connor College of TAFE, pursuant to section
46 of the Vocational Education and Training Act 1996.
“Minister”: is the Minister of the Crown who is responsible for the administration of the employing agency.
“Officer”: means a Public Service Officer as defined in
the Public Sector Management Act 1994 or Government
Officer as defined in the Industrial Relations Act 1979.
“Part-Time”: means regular and continuing employment
for less than the ordinary hours for a “Full-Time Officer”.
“Spouse”: means a husband or wife of an employee, and
includes a de facto spouse. For the purposes of Bereavement leave it includes a former spouse.
“Union”: means the Civil Service Association of Western Australia (Inc).
“WAIRC”: means the Western Australian Industrial Relations Commission.
6.—NUMBER OF EMPLOYEES COVERED
At the date of registration of this Agreement the approximate number of employees covered by this Agreement is 7.
7.—NO FURTHER CLAIMS
7.1 There will be no extra claims for salary adjustments other
than that which is provided by this Agreement for the duration of its term.
7.2 There will be no further claims on matters contained in
this Agreement for the duration of its term.
8.—TERM OF AGREEMENT AND RENEGOTIATION
8.1 This Agreement will operate on and from the date of
registration and will remain in force for two years.
8.2 Six (6) months prior to the date of expiration of this
Agreement, the parties will commence negotiation for its renewal or replacement.
8.3 The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that
the productivity targets attained under this Agreement
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continue and previous productivity improvements in the last
agreement are sustained, and changes to Award conditions
maintained, or changed by agreement.
9.—RELATIONSHIP TO AWARDS
This Agreement will be read and interpreted wholly in conjunction with the Government Officers’ Salaries, Allowances
and Conditions Award 1989. This Agreement will have precedence to the extent of any inconsistency. Where the agreement
is silent the relevant award will apply.
10.—AVAILABILITY OF AGREEMENT
Employees will have access to an electronic copy of this
agreement. Where electronic copies are unavailable, hard copies of the agreement will be provided.
11.—OBJECTIVES OF THE AGREEMENT
It is the shared objectives of the parties to—
Work towards alignment of conditions for all TAFE employees.
Meet the requirements of clients and students through
the provision of reliable, efficient and competitive services.
Achieve the Department’s mission and improve productivity and efficiency through identified improvements.
Achieve improvement and greater flexibility of working
patterns and arrangements.
Promote and facilitate enhanced employee relations and
increased job satisfaction.
To facilitate a continued cooperative approach to the introduction of change.
This Agreement will operate as a contributive mechanism
to deliver a cost efficient Vocational Education and Training service.
12.—PAST PRODUCTIVITY
This Agreement incorporates past productivity to the date
of registration.
PART 2—DISPUTE RESOLUTION
13.—CONSULTATION PROVISIONS
13.1 The parties acknowledge the need for a satisfactory
College consultative procedure. Staff participation and consultation is encouraged. The form of participation and
consultation may vary at each workplace depending on individual circumstances. The College will establish its own
structure and processes. However, the non-establishment of a
structure or process will not be used as a means to avoid requirement to consult.
13.2 Employees will be involved in broadly based representative consultative committees with structure and functions
determined by the College.
13.3 Consultative committees will provide a forum for staff
and management to, where appropriate, seek the views of the
other and enter into meaningful discussions that may contribute towards outcomes, in relation to operational matters.
13.4 Representatives from the Union, where it has members at the workplace, will be invited to participate on
consultative committees.
13.5 The parties to this Agreement acknowledge that decision making continues to rest with the College, which is
accountable to Government, through legislation, for the operation of its business.
14.—DISPUTE RESOLUTION PROCEDURE
14.1 In the event of a dispute arising in the workplace the
procedure to be followed to resolve the matter will be as follows—
14.1.1 The employee and their supervisor will meet and
confer on the matter; and
14.1.2 If the matter is not resolved at such a meeting,
the parties will arrange for further discussions
between the employee and his or her nominated
representative, if any, and more senior levels of
management.
14.1.3 If the matter is still unresolved a discussion will
be held between representatives of the College
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or other representative of the employer and the
Union or other employee representative.
14.1.4 If the matter cannot be resolved it may be referred
to the WAIRC.
14.2 While the parties attempt to resolve the matter work
will continue as normal unless an employee has a reasonable
concern about an imminent risk to his or her health and safety.
15.—SUBSTANDARD PERFORMANCE
For the purposes of this clause the following definition will
apply—
Substandard performance: The performance of an employee is substandard if the employee does not, in the
performance of the functions that he or she is required to
perform, attain or sustain a standard that a person may
reasonably be expected to attain or sustain in the performance of his or her duties.
15.1 No employee shall be subject to the penalties of clause
15.2 unless a fair procedure is applied and decisions and processes incorporate the principles of natural justice and are free
from bias.
15.2 If, in accordance with the College’s substandard performance management policy, an employee is found by the
College to be performing at a substandard level, the College
may—
15.2.1 withhold an increment of remuneration otherwise
payable to that employee;
15.2.2 reduce the classification of that employee; or
15.2.3 terminate the employment of that employee.
15.3 If an employee who has been subject to substandard
performance management is aggrieved by any resulting decision, he/she may appeal against that decision in the WAIRC.
16.—BREACHES OF DISCIPLINE
16.1 No employee shall be subject to the penalties of clause
16.2 unless a fair procedure is applied and decisions and processes incorporate the principles of natural justice and are free
from bias.
16.2 If, in accordance with the College’s disciplinary policy,
an employee is found by the College to have committed a
breach of discipline, the College may—
16.2.1 reprimand the employee;
16.2.2 transfer the employee to another public sector
agency or authority, with the consent of that
agency or transfer the employee to another position at the College at which the employee is
currently employed;
16.2.3 impose on the employee a fine not exceeding the
equivalent of five days pay that the employee
would have received immediately prior to the
breach of discipline finding;
16.2.4 reduce the monetary remuneration of the employee within the employee’s existing
classification;
16.2.5 reduce the level of classification of the employee;
16.2.6 dismiss the employee;
or, except where the employee is dismissed under subclause
16.2.6, take action under any two or more of the above subclauses.
16.3 If an employee who has been subject to disciplinary
action is aggrieved by a decision resulting from such action,
he/she may appeal against that decision to the WAIRC.
PART 3—EMPLOYER AND EMPLOYEES’ DUTIES,
EMPLOYMENT RELATIONSHIP AND RELATED
ARRANGEMENTS
17.—HIGHER DUTIES
17.1 An officer who undertakes duties of a higher classification for a period of 10 consecutive working days or more,
inclusive of public holidays, will be paid at the salary applicable to the higher level proportionate to the level of duties and
responsibilities assigned for the entire period of the higher
duties.
17.2 The higher rate of payment will apply to an officer
who proceeds on normal annual leave or any other approved
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leave of absence of not more than four weeks provided that
the officer was in receipt of the additional payment for a continuous period of 12 months or more.
18.—CASUAL EMPLOYMENT
18.1 Casual employees may be employed for up to three
months in any period of engagement, provided that where
operationally necessary and in compliance with subclause 18.2
of this clause the period of engagement may be extended for
up to a period of a further three months.
18.2 All casual engagements shall be in accordance with
the following guidelines.
1. The type of employment involves specific workload
demands of a short term nature;
2. The job is a short term project of a finite nature;
3. To replace an employee during a short term approved
leave of absence.
PART 4—WAGES AND RELATED MATTERS
19.—SALARIES
19.1 Increases have been applied to the rates paid pursuant
to the CY O’Connor College of TAFE Public Service and
Government Officers’ Enterprise Agreement 1998 as expressed
in column A.
19.2 The rates in Column B will be paid effective from the
date of registration of the Agreement. The rates in column B
reflect a 1.5% increase for changes to award/employment conditions contained in this Agreement.
19.3 The rates in Column C will be paid from the first pay
period on or after 15 March 2001. The rates in Column C
reflect a 1.5% increase for changes to award/employment conditions contained in this Agreement.
19.4 The rates in Column D will be paid from the first pay
period on or after 15 March 2002. The rates in Column D
reflect a 3% increase, subject to Cabinet Standing Committee
on Labour Relations endorsement that the Productivity Improvement Plan targets have been achieved.
19.5 The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that
the productivity targets attained under this Agreement continue and previous productivity improvements in the last
agreement are sustained and changes to Award conditions
maintained, or changed by agreement.
20.—SALARY PACKAGING
20.1 An employee may, by agreement with the employer,
enter into a salary packaging arrangement in accordance with
the CY O’Connor College of TAFE Flexible Remuneration
Packaging Scheme or any similar salary packaging arrangement offered by the employer.
20.2 Salary packaging is an arrangement whereby the entitlements under this agreement, contributing toward the Total
Employment Cost (as defined) of an employee, can be reduced by and substituted with another, or other benefits.
20.3 For the purpose of this clause, Total Employment Cost
(TEC) is defined as the cost of salary and other benefits aggregated to a total figure or TEC, less the cost of Compulsory
Employer Superannuation Guarantee contributions.
20.4 The TEC for the purposes of salary packaging, is calculated by adding—
20.4.1 The base salary;
20.4.2 Other cash allowances, eg. Annual leave loading;
20.4.3 Non-cash benefits, eg superannuation, motor vehicles etc;
20.4.4 Any Fringe Benefit Tax liabilities currently paid;
and
20.4.5 Any shift or commuted allowance or variable
components, eg performance based incentives
(where they exist).
20.5 Where an employee enters into a salary packaging arrangement they will be required to enter into a separate written
agreement with the employer that sets out the terms and conditions of the agreement.
20.6 The salary packaging arrangement must be cost neutral in relation to the total cost to the employer.

56

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

20.7 The salary packaging arrangement must also comply
with relevant taxation laws and the employer will not be liable for the additional tax, penalties or other costs payable or
which may become payable by the employee.
20.8 In the event of any increase or additional payments of
tax or penalties associated with the employment of the employee of the provision of employer benefits under the salary
packaging agreement, such tax, penalties and any other costs
will be borne by the employee.
20.9 In the event of significant increases in Fringe Benefit
Tax liability or administrative costs relating to arrangements
under this clause, the employee may vary or cancel a salary
packaging arrangement.
20.10 The cancellation of salary packaging will not cancel
or otherwise affect the operation of this Agreement.
20.11 An employer will not unreasonably withhold agreement to salary packaging on request from an employee.
20.12 The Dispute Settlement Procedure contained in this
Agreement will be used to resolve any dispute arising from
the operations of this clause. Where such a dispute is not resolved, the matter may be referred to the WAIRC.
21.—PAYMENT ARRANGEMENTS
Salaries will be paid on a fortnightly basis directly into an
approved bank, building society or credit union nominated by
the employee.
22.—REPAYMENTS OF OVERPAYMENTS
22.1 Any salary overpayments will be repaid to the employer
within a reasonable period of time.
22.2 If agreement cannot be reached, the employer may
deduct the amount of overpayment over the same length of
time that the overpayments occurred, or up to 6 months, whichever period is less.
22.3 The employer may not deduct or require an employee
to repay an amount exceeding 20% of the employees’ net pay
in any one pay period.
22.4 On compassionate grounds, the Managing Director may
allow an extended period for the repayment of overpayments.
23.—VARIATION OF ALLOWANCES
23.1 Wherever an award allowance is calculated by reference to a classification salary point, the parties agree that all
such allowances will be so varied by reference to the salary
provided by this agreement.
23.2 All such allowances will be applicable from the same
date as provided for any salary variation under this agreement.
PART 5—HOUR OF WORK, BREAKS, OVERTIME,
SHIFT WORK AND WEEKEND WORK
24.—HOURS OF WORK
Notwithstanding the prescribed hours of duty in clause 16
of the Award, the employer and an employee may agree to
vary the spread of hours during which the employee’s ordinary hours of work may be worked. Any agreement must be
voluntarily and genuinely made and an employee may not be
forced, coerced or intimidated into any such variation to the
spread of ordinary hours during which the hours of work may
be worked.
25.—FLEXITIME
25.1 For the purpose of this clause, a settlement period will—
25.1.1 consist of 12 weeks;
25.1.2 have the required hours of duty of 450 hours;
and
25.1.3 commence at the beginning of a pay period.
25.2 Credit hours at any point within the settlement period
will not exceed 60 hours.
25.3 An officer may be allowed to clear flexi leave of a
maximum of 6 full days, or any combination of half days and
full days that does not exceed 6 full days in any settlement
period.
25.4 Full days of flexi leave may be taken in accordance
with College policy.
25.5 Flexi-leave days may be taken consecutively during a
Christmas Closedown.
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25.6 Notwithstanding subclause 25.3, in the case of a Christmas Closedown of 12 working days, where sufficient credit
hours are accrued, an employee may take seven consecutive
flexi-leave days. This subclause does not apply in the case of
a Christmas Closedown of less than 12 working days.
25.7 Credit hours to a maximum of thirty seven hours thirty
minutes will be allowed at the end of each settlement period
and will be carried forward to the next settlement period.
25.8 In the case of credit hours greater than thirty seven
hours thirty minutes gained in one settlement period, the hours
in excess of thirty seven hours thirty minutes will be lost.
PART 6—LEAVE OF ABSENCE AND PUBLIC
HOLIDAYS
26.—ANNUAL LEAVE
26.1 By written approval of the employer, accrued annual
leave may be paid out (equivalent benefit) instead of taken.
26.2 The paying out of accrued annual leave is not obligatory and is subject to agreement of both the employer and
employee.
26.3 Annual Leave Travel Concessions—Officers Stationed
in Remote Areas
26.3.1 Where an officer’s headquarters is situated in
District Allowance Areas 3,5,6 and in that portion of area 4 located north of 30° South Latitude,
as defined in Schedule D—District Allowance of
the PSA/ Schedule G—District Allowance of the
GOSAC Award, a travel concession to the value
of return economy airfares to Perth or Geraldton
will be provided for the officer and his/her dependants when the officer travels from his/her
normal place of employment on Annual Leave.
26.3.2 The officer will only be entitled to the actual cost
of the travel, up to the value of return economy
airfares for the officer and his/her dependents to
Perth or Geraldton, whichever is the higher. The
employer will not reimburse the officer unless
the officer supplies evidence acceptable to the
employer of the actual cost of travel.
26.3.3 An officer is required to serve 12 months in these
areas before qualifying for travel concessions.
27.—LONG SERVICE LEAVE
27.1 Accrued long service leave may be taken in periods of
not less than one day.
27.2 By written approval of the employer, accrued long service leave may be paid out (equivalent benefit) instead of taken.
27.3 The paying out of accrued Long Service Leave is not
obligatory and is subject to agreement of both the employer
and employee.
28.—SICK LEAVE
28.1 Sick leave entitlement
28.2 The sick leave provisions of the GOSAC Awards will
continue to apply, except that the Managing Director may
approve further paid leave in exceptional circumstances.
29.—FAMILY/CARER’S LEAVE
29.1 An employee with responsibilities in relation to either
members of their family or members of their household who
need their care and support, is entitled to paid leave of up to 5
days per annum, to provide care and support for such persons
when they are ill.
29.2 Family/carer’s leave taken will be deducted from an
employee’s sick leave entitlements, provided that 10 days of
the employee’s sick leave entitlement credited in the current
year cannot be used for family/carer’s leave. Family/carer’s
leave is not cumulative from year to year.
29.3 Where family/carer’s leave is exhausted, an employee
may take unpaid carer’s leave by agreement with the employer.
29.4 The employee will if required by the employer establish, by production of medical evidence or statutory
declaration, the illness of the person concerned and that the
illness is such as to require care by another.
29.5 The employee will, wherever possible, give the employer notice prior to the absence of the intention to take such
leave.
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29.6 For the purposes of this clause, a family member or
member of the employee’s household is one who is wholly or
partially dependent on the employee.
30.—COMPASSIONATE LEAVE
30.1 Subject to paragraph 30.2 hereof, an officer will be
entitled to paid compassionate leave of up to 2 days on the
death of a family member.
30.2 The Managing Director may grant compassionate leave
on the death of a person other than a family member in personal and compassionate circumstances.
30.3 Compassionate leave will not be granted during a period of any other leave.
30.4 Payment for compassionate leave is to be made only
where the officer otherwise would have been on duty.
31.—SHORT LEAVE
The Award entitlement to short leave will no longer apply.
32.—CEREMONIAL/CULTURAL LEAVE
32.1 Ceremonial/Cultural Leave may be granted, to employees who have a ritual obligation to participate in ceremonial
activity which requires absence from work. Such leave will
also include leave to meet the employee’s custom and traditional laws.
32.2 An employee granted leave to participate in ceremonial, cultural or traditional law activities will have such leave
deducted from accrued annual leave or long service leave.
32.3 Leave without pay to participate in ceremonial, cultural or traditional law activities may be granted by the
employer.
33.—PUBLIC HOLIDAYS
33.1 The following days are paid public holidays; New Year’s
Day, Australia Day, Good Friday, Easter Monday, Anzac Day,
Foundation Day, Labour Day, Sovereign’s Birthday, Christmas Day and Boxing Day.
33.2 Whenever any of these days falls on a Saturday or a
Sunday, the holiday is observed on the next succeeding Monday, or in the case of Boxing Day falling on a Sunday or
Monday, on the next succeeding Tuesday.
33.3 There is no entitlement to any additional Public Service holidays in addition to those prescribed in this agreement.
34.—CHRISTMAS CLOSEDOWN
34.1 The College may observe a closedown over the Christmas/New Year period.
34.2 The duration of the closedown will be at the discretion
of the Managing Director but will not exceed 12 working days.
34.3 Employees will be required to take annual leave, long
service leave, rostered days off, time in lieu of overtime or
flexitime credit hours on the working days that the College is
closed down. The employee may elect which form of leave is
to be taken.
34.4 The Managing Director will as soon as possible, in
each calendar year but not later than 30 June, advise employees of the period of closedown and the number of working
days involved.
34.5 When taking leave during the year employees must be
aware of the requirement to retain credits to cover the required
number of days over the compulsory close down period.
34.6 New employees, employees who have exhausted their
annual leave credits at the commencement of this Agreement,
or employees who have been granted approval to utilise all
leave credits will be entitled to take leave without pay or go
into debit to cover the amount of leave involved, provided a
refund is made by the employee, on termination, if credits to
the value of the leave taken in advance have not been accrued.
35.—PARENTAL LEAVE
Definitions
For the purpose of this clause, the following terms have the
following meanings—
“Adoption”: is the placement (including any initial temporary placement with a view to a permanent placement)
of a child who is less than 5 years of age, who is not the
natural or step-child of the employee or employee’s
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spouse and who has not lived with the employee for longer
than 6 months.
“Adoption leave”: Unpaid parental leave of up to 12
months taken by either parent in connection with the adoption or placement of a child under the age of 5 years.
“Certification”—
(a) For the purposes of paternity leave means a certificate from a registered medical practitioner which
names the employee’s spouse, states that she is pregnant, and the expected date of birth.
(b) For the purpose of maternity leave means a certificate from a registered medical practitioner stating
that the employee is pregnant and the expected date
of birth.
(c) For the purpose of adoption leave and special adoption leave means the requirements that an employee
must comply with before being eligible for the entitlement.
The employee must produce to the employer—
a statement from an adoption agency or other appropriate body of the placement of the child for
adoption purposes; or
presumed date confirming that the employee or employee’s spouse is to have custody of the child
pending application for an adoption order.
“Child”: A person to whom an employee or employee’s
spouse has given birth, or who is adopted by an employee
or employee’s spouse or who is placed with an employee
or employee’s spouse with a view to permanent adoption. This does not include a child or stepchild of the
employee or employee’s spouse who has previously lived
with the employee for a period of 6 months or more.
“Expected date of birth”: The day certified by a medical
practitioner, to be the day on which the birth of the child
of the employee, or employee’s spouse is expected.
“Maternity leave”: Unpaid parental leave of up to 12
months taken by a female employee in connection with
her pregnancy, and the subsequent birth of a child.
“Parental leave”: Any period of maternity leave, paternity leave and/or adoption leave of up to 12 months taken
in connection with the birth or adoption of a child.
“Paternity leave”: Unpaid parental leave of up to 12
months which is taken by a male employee in connection
with the birth or adoption of a child. Such an employee
is permitted to take one week of unpaid paternity leave
immediately after the birth or adoption of a child, in conjunction with any leave taken by his spouse.
35.1 Entitlement to parental leave
35.1.1 Employees are entitled to parental leave in connection with the birth or adoption of a child, in
accordance with this clause.
35.1.2 Parental leave only applies to part-time or full
time employees. Temporary full time or part-time
employees on fixed term contracts are only eligible for parental leave for the duration of their fixed
term contract of employment.
35.1.3 For female employees parental leave may, at the
employee’s discretion, commence prior to 6
weeks before the expected date of birth of the
child.
35.1.4 The minimum period of absence on maternity
leave will commence six weeks before the expected date of birth and end six weeks after the
day on which the birth has taken place, however
an employee may apply to the Managing Director to vary this period provided her application is
supported by a certificate from a registered medical practitioner indicating that the employee is
fit to continue or resume duty within this minimum period.
35.2 Eligibility for parental leave
35.2.1 An employee must comply with the certification
and notice requirements to be entitled to parental
leave, unless these requirements are waived by
the employer.
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35.2.2 Any entitlement to parental leave is reduced by
any amount of parental leave taken by the employee’s spouse in relation to the same child.
Parental leave is not to be taken simultaneously
by both parents, except during one week of paternity leave taken immediately after the birth or
adoption of a child.

35.3 Notice requirements
An employee is to give the employer at least 10 weeks written notice of the intention to take parental leave other than for
the purposes of adoption and of the expected duration of the
leave.
35.4 Transfer to a safe job
Where in the opinion of a registered medical practitioner
illness or risks arising out of the pregnancy or hazards connected with the work assigned to the employee make it
inadvisable for the employee to continue her present work,
she may be transferred to a safe job, at the rate and on the
conditions attached to that job or at the employee’s substantive level, whichever is the higher, until the employee
commences parental leave.
35.5 Variation and/or cancellation of parental leave period
35.5.1 The period of parental leave may be lengthened
or shortened by Agreement between the employer
and the employee, provided that the amount of
leave does not exceed the maximum allowed.
35.5.2 The employee must where practicable give the
employer 14 days written notice of any request
to vary the period of leave.
35.5.3 Parental leave applied for, but not commenced,
by an employee for any reason is cancelled. Reasons for cancellation include, but are not limited
to—
35.5.3(a) where a pregnancy terminates, other
than by the birth of a living child;
35.5.3(b) or where a planned adoption or placement of a child does not proceed.
35.5.3(c) An employee must notify the employer
of any change in certification details.
35.6 Parental leave and sick leave
35.6.1 Where the pregnancy of an employee terminates
after 28 weeks, other than by the birth of a living
child, and the employee is not on parental leave,
she is entitled to sick leave in accordance with
Award entitlements.
35.6.2 An employee who suffers any illness or injury
related to her pregnancy and/or the birth whilst
on parental leave cannot utilise sick leave entitlements.
35.6.3 An employee may utilise sick leave entitlements
in accordance with clause 27.1—Sick Leave when
not on parental leave.
35.7 Special adoption leave
An employee is entitled to special unpaid adoption leave of
up to 2 days to attend any compulsory interviews, examinations or the like which are required by the adoption procedure.
35.8 Effect of parental leave on leave entitlements and employment
35.8.1 Any absence on parental leave will not break the
continuity of service.
35.8.2 However, absence on parental leave will not be
taken into account for the purpose of salary increment progression. Paid leave entitlements such
as annual leave, long service leave and public holidays will not accrue during any period of parental
leave.
35.8.3 An employee may, instead of or in conjunction
with parental leave, take annual leave or long service leave entitlements to which he or she is
entitled.
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An employee proceeding on parental leave may
elect to utilise—
35.8.3(a) accrued annual leave
35.8.3(b) accrued long service leave
for the whole or part of the period referred to in
subclause 35.1 of this clause. The periods of leave
referred to in paragraphs 35.8.3(a) and 35.8.3(b)
of this subclause, which are utilised, will be paid
leave.
35.9 Replacement employees
35.9.1 Before the employer engages a replacement employee (including a temporarily promoted or
transferred employee), the employer must inform
that person of the temporary nature of the employment, and of the rights of the person on
parental leave who is being replaced.
35.9.2 The employer does not have to engage a replacement employee if one is not required.
35.10 Return to work after parental leave
35.10.1 An employee must confirm to the employer an
intention of returning to work prior to re-commencing work.
35.10.2 An employee returning to work from parental
leave is entitled to the position held immediately
before beginning parental leave. Where the employee was transferred to a safe job, the employee
is entitled to return to the position occupied immediately prior to transfer.
35.10.3 Where the position no longer exists, the employee
is entitled to the same classification and pay to
that of the employee’s former position, and for
which the employee is qualified and capable of
performing.
35.10.4 Where immediately before commencing parental leave, an employee was acting in a higher
position, or performing additional duties on a temporary basis, this subclause only applies in respect
of the position held by the employee immediately
before taking the acting or temporary position.
35.11 Termination of employment and parental leave
35.11.1 An employee may terminate his or her employment at any time during a period of parental leave,
by giving the employer the appropriate period of
notice detailed in the relevant award.
35.11.2 The employer must not terminate an employee
or transfer them from their existing position on
the grounds of the employee’s parental leave application and/or absence on parental leave.
36.—EMERGENCY AND COMMUNITY SERVICE
LEAVE
36.1 Emergency Service Leave may be granted to an Employee who is an active volunteer member of the—
• Western Australian State Emergency Service;
• Western Australian Bush Fire Brigade;
• St John Ambulance Brigade;
• Defence Force Reserves;
• Sea and rescue associations; or
• Other similar Authorities or bodies, recognised by
the College.
to attend emergencies as declared by the recognised Authority or body provided that it does not interfere with essential
customer service and work requirements.
36.2 If an employee is an active member of a recognised
Authority or body they are to advise the College of membership in writing at the commencement of employment or
membership in order to seek leave to attend emergencies.
36.3 The employer will be advised as soon as possible by
the employee, the emergency service or such other persons as
to the absence and, where possible, the expected duration of
the absence. Such advice will be provided within 24 hours of
the event or activity requiring the person’s absence.
36.4 The employee must complete a leave of absence form
immediately upon return to work.
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36.5 The application form must be accompanied by a certificate from the emergency organisation certifying that the
employee was required for the specified period. If a certificate of attendance is not provided from the emergency service
organisation absence may be considered to be leave without
pay. If the absence is deemed to be leave without pay, any
adjustment in entitlements arising as a result of not proving a
certificate of service will be processed in the next scheduled
pay period.
36.6 An employee, who during the course of the emergency
volunteers their services to an emergency service organisation, will comply with subclauses 36.2 to 36.5 inclusive.
36.7 Such leave will not affect any continuity of service for
the purpose of higher duties arrangements or eligibility for
allowances.
36.8 An employee may be granted reasonable Community
Service Leave, subject to proof, to donate blood products to
the Red Cross Blood Bank.
37.—ANNUAL LEAVE LOADING
Annual leave loading provisions in the GOSAC Award have
been absorbed and no longer apply.
38.—SELF-FUNDED WORK BREAKS
38.1 Employees may receive 4 years salary over a period of
five years, with no attendance at work required in the fifth
year, in accordance with the College’s Policy and Guidelines.
38.2 The employer and an employee may agree to enter into
any other similar arrangements involving different periods of
time, in accordance with the Policy and Guidelines.
PART 7: TRANSFERS, TRAVELLING AND WORKING
AWAY FROM USUAL PLACE OF WORK
39.—HOME BASED WORK
An employee may make application to the College to engage in home based work subject to the College’s Home Based
Work policy.
40.—TRAVELLING ALLOWANCE
40.1 This clause replaces Clause 42. —Travelling Allowance of the Government Officers’ Salaries, Allowances and
Conditions Award in its entirety.
40.2 An employee who travels on official business will be
reimbursed reasonable expenses on the basis of the production of receipts for reasonable expenses. Reasonable expenses
will include but not be limited to accommodation costs, purchase of meals as necessary, and cost of transport to destination.
40.3 In addition to clause 40.2—Travelling Allowance above,
an employee will be reimbursed reasonable incidental expenses
such as train, bus and taxi fares, official telephone calls, laundry and dry cleaning expenses, on production of receipts.
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period will be, on the production of receipts, for each meal
necessarily purchased, provided that—
40.7.1 such travelling is not a normal feature in the performance of the employee’s duties; and
40.7.2 such travelling is not within the suburb in which
the employee resides.
41.—TRANSFER
41.1 The College may transfer, at the same level of classification, an officer from one office, post or position within the
College to another such office, post or position, for which
that officer possesses the appropriate qualifications and skills,
provided the College considers it to be in its interests to do so.
Such transfers include the transfer of an employee from one
campus of the College to another campus of the College.
41.2 The decision to transfer will be equitable and free from
bias.
41.3 If the College transfers an employee in accordance with
subclause 41.1 of this Clause it will comply with the following—
41.3.1 The transfer will be at the employee’s current classification level;
41.3.2 The transfer will not result in a loss of the employee’s continuity of service;
41.3.3 The transfer will not change the tenure of the employee;
41.3.4 The College’s and employee’s needs will be taken
into account in the transfer decision. The employee’s needs include distance of new work site from
place of residence, skills, qualification and experience of the employee, requirement to undertake
training to perform the duties of the new position.
41.3.5 The employee will be notified of the transfer decision and arrangements. The College will give
the employee at least four weeks notice of intention to transfer.
41.3.6 Policies relating to transfer will be documented,
equitable, free from bias, applied consistently and
accessible to College employees.
41.3.7 The decisions and processes relating to transfer
will embody the principles of natural justice including access to documentation specifically
relating to the particular employee’s transfer, explanation as to the reasons for the transfer and
consultation with the employee where their input is taken into consideration;
41.3.8 The transfer decision will be capable of review;
and

40.4 If on account of lack of suitable transport facilities, an
employee necessarily engages reasonable accommodation for
the night prior to commencing travelling on early morning
transport the employee will be reimbursed the actual cost of
such accommodation.

41.4 The College must adhere to the Public Sector Standards in Human Resource Management standard regarding
transfer.

40.5 Reimbursement of expenses will not be suspended
should an employee become ill whilst travelling, provided
leave for the period of such illness is approved in accordance
with provisions of Clause 28.1—Sick Leave of this Agreement, and the employee continues to incur accommodation,
meal and incidental expenses.

41.5 The College will act in accordance with the report and
implement any recommendations of a reviewer selected by
the Commissioner for Public Sector Standards to investigate
any suspected breach of standard in accordance with s.15 of
the Public Sector Management (Review Procedures) Regulations 1995.

40.6 Reimbursement claims for travelling in excess of 14
days in one month will not be passed for payment by a certifying employee unless the Managing Director has endorsed
the account.
40.7 An employee who is relieving at or temporarily transferred to any place within a radius of fifty (50) kilometres
measured from the employee’s headquarters will not be reimbursed the cost of midday meals purchased, but an employee
travelling on duty within that area which requires absence from
the employee’s headquarters over the usual midday meal

41.6 If the College does not act in accordance with and
implement the recommendations of the reviewer selected by
the Commissioner for Public Sector Standards, the College
will be in breach of the Agreement.

41.3.9 The appropriate confidentiality will be observed.

41.7 Should an application for a breach of the Public Sector
Standard relating to Transfer be lodged with the Managing
Director within 15 days of an employee being notified of a
decision to transfer and a review of the transfer be carried out,
the status quo will remain until such time as the reviewer has
made recommendations.
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SCHEDULE B—PRODUCTIVITY IMPROVEMENTS
PRODUCTIVITY IMPROVEMENT PLAN
Staff will actively participate in the development and implementation of a Productivity Improvement Plan/s (PIP/s) as
determined by the Managing Director.
PIPs may be developed at the College or Campus level, or
any combination as determined by the Managing Director.
The PIP/s may involve changes to work practices, but will
not involve changes to award/agreement/enterprise bargaining agreement employment conditions.
Subject to the approval of the Cabinet Standing Committee
on Labour Relations, a 3% pay increase will be paid to employees from the first pay period on or after 15 March 2002
for productivity improvements.
SCHEDULE C—SIGNATORIES OF PARTIES TO THE
AGREEMENT
The following signatories are authorised to sign this Agreement.
Signatories
...........Signed............ Date 20/12/00
Employer—
Mr Ian Hill, Chief Executive, Western Australian Department of Training and Employment
Signed for and on behalf of the Civil Service Association of
Western Australia (Inc) by
...........Signed............ Date 20.12.2000 Common Seal
Mr Dave Robinson, Branch Secretary,
Civil Service Association WA Inc
SCHEDULE D—ALPHABETICAL LISTING OF
PROVISIONS
Annual Leave
Annual Leave Loading
Annual Leave Travel Concessions
Arrangement
Availability of Agreements
Breaches of Discipline
Casual Employment
Ceremonial/Cultural Leave
Christmas Closedown
Compassionate Leave
Consultation Provisions
Definitions
Dispute Resolution Procedure
Emergency and Community Service Leave
Flexitime
Higher Duties
Home Based Work
Hours of Work
Long Service Leave
No Further Claims
Number of Employees Covered
Objectives of the Agreement
Parental Leave
Parties Bound
Past Productivity
Payment Arrangements
Productivity Improvements
Public Holidays
Relationship to Awards/Agreements
Repayments of Overpayments
Salaries
Salary Packaging
Scope
Self Funded Work Breaks
Short Leave
Sick Leave and Family/Carer’s Leave
Signatories of Parties to the Agreement
Substandard Performance
Term of Agreement and Renegotiation
Title
Transfer
Travelling Allowance
Variation of Allowances
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DEPARTMENT OF EDUCATION SERVICES
ENTERPRISE BARGAINING AGREEMENT 2000.
No. PSAAG 82 of 2000.
2000 WAIRC 01713
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ACTING CHIEF EXECUTIVE
OFFICER, DEPARTMENT OF
EDUCATION SERVICES AND THE
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
(INCORPORATED), APPLICANTS
v.
(NOT APPLICABLE), RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
TUESDAY, 2 JANUARY 2001
FILE NO/S
PSAAG 82 OF 2000
CITATION NO. 2001 WAIRC 01713
_________________________________________________________________________

Result

Agreement registered

_________________________________________________________________________

Order.
HAVING heard Mr D McEvoy on behalf of the Acting Chief
Executive Officer, Department of Education Services and Mr
M Sims on behalf of The Civil Service Association of Western Australia (Incorporated), and by consent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT The Department of Education Services Enterprise Bargaining Agreement 2000 in the terms of the
following schedule be registered on the 2nd day of January 2001 and shall replace the Department of Education
Services Enterprise Bargaining Agreement 1998 (PSAAG
104 of 1998).
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner
Public Service Arbitrator.

Schedule.
1.—TITLE
This Agreement shall be known as the Department of
Education Services Enterprise Bargaining Agreement 2000
and shall replace the Department of Education Services
Enterprise Bargaining Agreement 1998.
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.

2.—ARRANGEMENT
Title
Arrangement
Scope of the Agreement
Definitions
Parties to the Agreement
Number of Employees Covered
Term of Agreement and Renegotiation
No Further Claims
Relationship to Parent Award
Availability of Agreement
Dispute Resolution Procedure
Objectives and Principles
Transitional Arrangements—Possible Amalgamation
Between the Department of Education Services and
the Curriculum Council
Salary Packaging
Salary Increases
Higher Duties Allowance
Part-Time Employment
Hours of Duty
Bankable Hours
Overtime
Employee Funded Extra Leave
Deferred Salary Scheme
Surrender of Short Leave
Bereavement Leave
Surrender of Public Service Holidays
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26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.

Access to Long Service Leave in Single Days
Pro Rata Long Service Leave
Study Leave
Ceremonial/Cultural Leave
Family Leave
Payout of Leave
Sick Leave
Parental Leave
Community Services Leave
Home Based Work
Child Care Arrangements
Signatures of Parties to the Agreement
Schedule A: Salaries
Schedule B: Home Based Work

3.—SCOPE OF THE AGREEMENT
(1) This Enterprise Bargaining Agreement shall apply to all
officers including Senior Executive Service employees employed by or working in the Department of Education Services
who are members of or eligible to be members of the Union
party to this Agreement.
4.—DEFINITIONS
In this Agreement, the following terms shall have the following meanings.
“Agreement” means the Department of Education Services
Enterprise Bargaining Agreement 2000.
“Department” means the Department of Education Services
(DES).
“Employee” means the same meaning as provided within
the Industrial Relations Act 1979 and who is referred to within
the provisions of Clause 3.—Scope of the Agreement.
“Employer” means the Chief Executive Officer, Department
of Education Services.
“Government” means the State Government of Western
Australia.
“Headquarters” means centre of operations to which an
Employee is first posted with the employer, or later permanently transferred to another centre of operations.
“PSA” means Public Service Award 1992 as amended.
“Union” means Civil Service Association of Western Australia Incorporated.
“WAIRC” means the Western Australian Industrial Relations
Commission.
5.—PARTIES TO THE AGREEMENT
This Agreement is made between the Chief Executive Officer, the Department of Education Services and the Civil
Service Association of Western Australia Incorporated.
6.—NUMBER OF EMPLOYEES COVERED
As at the date of registration the approximate number of
employees covered by this Agreement will be up to twenty
six (26).
7.—TERM OF AGREEMENT AND RENEGOTIATION
(1) This Agreement shall have effect from the date of registration in the Western Australian Industrial Relations
Commission, and continue for 24 months.
(2) The parties to this Agreement shall meet not later than 6
months prior to the expiry of this Agreement in order to commence negotiations for the replacement of this Agreement.
(3) The pay quantum achieved as a result of this Agreement
will remain and form the base pay rates for future Agreements
or continue to apply in the absence of a future Agreement,
except where the award salary rate is higher in which case the
award rate shall apply.
(4) This Agreement may be varied, renewed, replaced or
cancelled as appropriate within the term of this Agreement,
by consent between the parties.
8.—NO FURTHER CLAIMS
The parties to this Agreement undertake that for the duration of the Agreement there shall be no further salary or wage
increases sought or granted except for those provided under
the terms of this Agreement or provided for in National or
State Wage Case Decisions.
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9.—RELATIONSHIP TO PARENT AWARD
This Agreement shall be read in conjunction with the Public Service Award 1992. In the case of any inconsistencies,
this Agreement shall have precedence to the extent of any inconsistencies. Where the Agreement is silent the Award applies.
10.—AVAILABILITY OF AGREEMENT
Every Employee shall be entitled to a copy of this Agreement. In addition, a copy or copies of this Agreement will be
kept in an easily accessible place or places within the agency,
and the location of the copies will be clearly communicated
to all Employees. The employer may utilize computer resources to disseminate this Agreement.
11.—DISPUTE RESOLUTION PROCEDURE
This dispute settlement procedure will apply to any questions, dispute or difficulties that arise under this Agreement—
(1) The Union representative and /or the employee/s concerned shall discuss the matters with the immediate
supervisor in the first instance. An employee may
be accompanied by a Union representative.
(2) If the matter is not resolved within 7 working days
following the discussion in accordance with paragraph (1) the matter shall be referred by the Union
representative or employee to the employer for resolution.
(3) If the matter is not resolved within 7 working days
of the Union representative’s or employee’s notification of the dispute to the employer, it may be
referred by the Union or the employer to the WAIRC.
12.—OBJECTIVES AND PRINCIPLES
(1) This new Enterprise Bargaining Agreement continues
the objectives of the previous Agreement. It will benefit Employees and the Department of Education Services by—
• improving productivity within the Department;
• rewarding Employees for improved productivity
achieved within the Department;
• improving the quality of working life for Employees at all levels by involving them more in the
corporate planning for each office and in contributing to ongoing improvements for the DES as a whole;
and
• developing the skills of Employees through provision of appropriate training in line with performance
management decisions.
(2) The parties to this Agreement are committed to the continuation and enhancement of productivity initiatives designed
to increase the efficiency and effectiveness of the Department
in accordance with the productivity milestones outlined in
Clause 15 subclause 2(b).
13.—TRANSITIONAL ARRANGEMENTS—POSSIBLE
AMALGAMATION BETWEEN DEPARTMENT OF
EDUCATION SERVICES AND CURRICULUM
COUNCIL
The process for Employee involvement in the possible amalgamation of the Department of Education Services and
Curriculum Council include the following—
(1) The General Principles for the Management of the
Amalgamation Process of the Department of Education Services and the Curriculum
Council—December 1999 will form the guide for
the process of amalgamation.
(2) The parties further agree to establish a Joint Forum
to—
(a) monitor; review; have input into the progress
of the implementation of the Agreement;
(b) actively share information and consult on corporate strategic issues affecting the
Department of Education Services business
operation.
(3) The parties to the Joint forum will consist of senior
management and staff including union representatives. Staff including union representatives will have
sufficient time off during working hours to perform
this function. Union representatives may have time
off to consult members and access to facilities including phone, fax, email and photocopying.
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14.—SALARY PACKAGING
(1) An Employee may, by agreement with the Employer,
enter into a salary packaging arrangement.
(2) Salary packaging is an arrangement whereby the entitlements under this Agreement, contributing toward the Total
Employment Cost (as defined) of an Employee, can be reduced by and substituted with another, or other benefits.
(3) For the purpose of this clause, Total Employment Cost
(TEC) is defined as the cost of salary and other benefits aggregated to a total figure or TEC, less the cost of Compulsory
Employer Superannuation Guarantee contributions.
The TEC for the purposes of salary packaging, is calculated
by adding—
(a) The base salary;
(b) Other cash allowances, eg annual leave loading;
(c) Non cash benefits, eg superannuation, motor vehicles etc;
(d) Any Fringe Benefit Tax liabilities currently paid; and
(e) Any variable component, eg performance based incentives (where they exist).
(4) Where an Employee enters into a salary packaging arrangement they will be required to enter into a separate written
agreement with the Employer that sets out the terms and conditions of the arrangement.
(5) The salary packaging arrangement must be cost neutral
in relation to the total cost to the Employer.
(6) The salary packaging arrangement must comply with
relevant taxation laws and the Employer will not be liable for
additional tax, penalties or other costs payable or which may
become payable by the Employee.
(7) In the event of any increase or additional payments of
tax or penalties associated with the employment of the Employee or the provision of Employer benefits under the salary
packaging agreement, such tax, penalties and any other costs
shall be borne by the Employee.
(8) In the event of significant increases in Fringe Benefit
Tax liability or administrative costs relating to arrangements
under this clause, the Employee may vary or cancel a salary
packaging arrangement.
(9) The cancellation of salary packaging will not cancel or
otherwise affect the operation of this Agreement.
(10) The Employer shall not unreasonably withhold agreement to salary packaging on request from an Employee.
(11) The Dispute Settlement Procedures contained in this
Agreement shall be used to resolve any dispute arising from
the operations of this clause. Where such a dispute is not resolved, the matter may be referred by either party to the
WAIRC.
15.—SALARY INCREASES
(1) Employees will receive the salary as contained in Schedule A of this Agreement.
(2) The following salary increases are payable under this
Agreement—
(a) The first increase of 4% shall be payable from date
of registration.
(b) The second increase of 2% shall be payable 12
months from date of registration, subject to the completion of the following productivity initiatives:
• Council of Teaching—
Cabinet submission completed; and
Business Plan Completed
• Goods and Services Tax—
Reporting system automated; and
Electronic Business Activity Statement
introduced
• Records Management—
Up-dated retention and Disposal
Schedule approved by the Standing
Committee on Public Records;
Review of records management software completed;
Internal policy approved; and
Training of staff completed.
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• International Education
Review of State’s policy guidelines for
the registration of education providers
to international students will be completed;
30% of the new national compliance
audits and report outcomes under the
requirements of State and Commonwealth legislation will be completed
with current staff. The remaining 70%
will be subject to a funding request as
part of the 2001-02 budget proposal.
(3) Should a salary increase milestone target not result in a
pay increase, subject to Cabinet Sub Committee on Labour
Relations approval, a salary increase will be paid subject to
level of funding available and demonstration that productivity has occurred.
(4) An Employee shall be entitled to seek reclassification of
his/her salary level when—
• The work value and skills requirements for the position are significantly and permanently increased, or
• the position’s duties and skills requirements are comparable with other public sector positions, which
have been classified at a higher level.
(5) The new salary level shall be at the level of the first year
of the new classification in the Enterprise Bargaining Agreement salary level, except that all acting experience at the new
level or at a higher level will contribute towards an increment
at the new salary level.
16.—HIGHER DUTIES ALLOWANCE
(1) An allowance is applicable where an Employee is directed to perform some or all of the duties of a higher classified
position provided that the Employee acts at the higher level
for a continuous period of more than ten (10) consecutive
working days.
(2) If the Employee undertakes continuous periods of acting up to 10 days these will be recorded in personnel records
and recognised as experience but no higher duties allowance
will be paid, and these periods will not be counted for incremental purposes.
(3) Proportionate higher duties allowance is to be used unless it can be demonstrated that all duties and responsibilities
of the position are to be carried out by the Employee.
(4) All higher duties allowance payments will be made at
the minimum point of the determined classification unless
subclause 5 of this clause applies.
(5) An Employee will be entitled to receive annual increments applicable to a higher duties allowance position provided
that the Employee has acted in the position for the annual
qualifying periods and that the Employee’s performance management report is satisfactory.
(6) Higher duties allowance will apply to sick leave and
public holidays provided the leave is not the first or last day
of the acting period.
(7) Where an Employee who is in receipt of an allowance
granted under this clause and has been so for a continuous
period of twelve (12) months or more, proceeds on a period
of normal annual leave or a period of any other approved leave
of absence of not more than four weeks, the Employee shall
continue to receive the allowance for the period of leave.
(8) Subclause 7 of this clause shall also apply to an Employee who has been in receipt of an allowance for less than
twelve months if during the Employee’s absence no other
Employee acts in the office in which the Employee was acting
immediately prior to proceeding on leave and the Employee
resumes in the office immediately on return from leave.
(9) In circumstances where an Employee is required to take
on additional workload not associated with higher duties, a
Temporary Special Allowance will be payable to that Employee
for the period in which the additional workload is undertaken.
17.—PART-TIME EMPLOYMENT
(1) This clause will be read in conjunction with clause 9
Part-Time Employment in the Public Service Award (PSA)
and shall replace subclause 1 of clause 9 of the PSA.
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(2) Hours
(a) Each permanent part-time arrangement shall be confirmed
by the Employer in writing and should include the following
specifications—
(i) the agreed period of the arrangement;
(ii) the hours to be worked daily and weekly by the Employee, including start and finishing times, which
shall hereafter, be referred to as “ordinary working
hours”.
(b) The number of hours worked by the part-time Employee
may be varied with agreement by both parties. (either verbally or in writing)
(c) Any variation will not incur penalties unless the hours
so worked qualify for overtime penalties for a full time Employee as per clause 20.—Overtime of this Agreement.
18.—HOURS OF DUTY
(1) This Agreement provides for Employees to access the
option of either 38.5 hours per week or 40 hours per week,
Monday to Friday. When making the choice the following
conditions will apply—
(a) After discussion with their Director, Employees
make their choice of 38.5 or 40 hours. If in the opinion of their Director the responsibilities of the
position may not suit the choice made by the Employee, a memo setting out the Director’s reasons,
will be signed by both parties and placed on the personal file with a review taking place after six months.
If agreement cannot be reached after the time of the
review, the issue may be referred to the Public Service Arbitrator.
(b) The option chosen, not withstanding subclause 1(a)
of this clause can only be changed by mutual agreement except when ordered by the Public Sector
Arbitrator.
(2) The ordinary hours of work shall be 38.5 hours or 40
hours per week, Monday to Friday.
(3) All leave entitlements accrued by Employees electing to
work a 38.5 or 40 hour week shall be credited at the rate of
7.7 or 8 hours respectively per day for the period worked under those arrangements.
19.—BANKABLE HOURS
(1) This clause applies only to Employees working in the
Finance Section of the Office of Non-Government Education
and International Education, Department of Education Services.
(2) The opportunity to accumulate a credit of bankable hours
is subject to verification of the Employee’s need to work in
excess of the standard hours at certain pre-specified periods
of peak work activity.
(3) With the prior approval of the Chief Executive Officer—
(a) up to a maximum of 7.7 hours worked in excess of
38.5 hours
(b) up to a maximum of 8 hours worked in excess of 40
hours
worked in any week that coincides with a pre-specified period of peak activity may be banked for clearing during a period
of low activity.
(4) Application for credit hours submitted to the Chief Executive Officer for approval for banking in accordance with
subclause 3 of this clause must be on prior recommendation
of the Director of the Office of Non-Government Education
and International Education and must specify the peak work
activity that necessitates the working of excess hours.
(5) No more than 38.5 or 40 bankable credit hours accumulated in accordance with subclause 3 of this clause can be
held for clearance during a period of low activity and all hours
in excess of this shall be forfeited.
(6) Bankable credit hours accumulated during a calendar
year must be cleared by 1 May of the following year and shall
be forfeited if not cleared. Clearance of credit hours in either
half or full day lots will be subject to the approval of the Chief
Executive Officer on the recommendation of the Director of
the Office of Non-Government Education.
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20.—OVERTIME
(1) The Employer can require the Employee to work reasonable overtime in order for the organisation to meet its
objectives. Where possible the Employer should give at least
24 hours notice. It is accepted however that this notice will
not always be practicable. Time-in-lieu or a combination of
payment and time in lieu will be negotiated wherever possible. However, where an Employee requests, overtime will be
paid.
(2) Approved overtime worked on weekdays, Friday to
Thursday for Employees levels 1 to 5 inclusive—
(a) If overtime is cleared as time in lieu during the same
working week it will be cleared as ordinary rates;
(b) If overtime is not cleared as time in lieu during the
same working week in which it was accrued, then it
will be paid out or taken at time and one half rates.
(3) Approved overtime worked on weekdays, Monday to
Friday, for Employees level 6 and above—
(a) For Employees working a 38.5 hour week all time
worked in excess of 9 hours in any one day or 43.5
hours in any week—whichever is the greater calculation of overtime. (Friday—Thursday excluding
Saturdays and Sundays) will be subject to time off
in lieu to be calculated at ordinary time (i.e. no penalty rates).
(b) For Employees working a 40 hour week all time
worked in excess of 10 hours in any one day or 45
hours in any week—whichever is the greater calculation of overtime. (Friday—Thursday excluding
Saturdays and Sundays) will be subject to time off
in lieu to be calculated at ordinary time (i.e. no penalty rates).
(c) Time in Lieu is to be cleared at a time agreed to by
the Employee and the Employer.
(4) Employees working a 38.5 or 40 hour week may elect to
accumulate up to 154 or 160 hours approved overtime to be
taken as time in lieu or to be paid out at the end of the financial year, unless otherwise arranged with the Employer.
(5) All time worked on Saturdays will be paid or cleared as
time in lieu at time and one half, as mutually agreed between
Employee and Employer.
(6) All time worked on Sundays will be paid or cleared as
time in lieu at double time, as mutually agreed between Employee and Employer.
(7) All time worked on designated Public Holidays will be
paid or cleared as time in lieu at the following rates, as mutually agreed between Employee and Employer—
(i) During prescribed normal hours x time and one
half (in addition to the normal days pay)
(ii) Outside normal hours x double time and one half.
(8) For the purpose of this clause, a special allowance or
higher duties allowance will only be paid when the overtime
is worked on duties for which these allowances are specifically paid.
(9) An Employee who is required to travel on official business outside of the Employee’s normal working hours and
away from the Employee’s usual headquarters, shall be granted
time off in lieu of such actual time spent in travelling at equivalent or ordinary rates on weekdays and at time and one half
rates on Saturdays, Sundays, and public holidays.
(10) Time off in lieu will not be granted unless the total
hours travelled and worked is greater than 43.5 hours per week
(38.5 hours option) or 45 hours per week (40 hour option) for
Employees level 6 and above and greater than 38.5 hours or
40 hours for Employees level 1 to 5 inclusive.
21.—EMPLOYEE FUNDED EXTRA LEAVE
(1) Upon application, an Employee may be entitled to receive between 48 and 51 weeks pay spread over the full 52
weeks of the year, taking between 8 and 5 weeks leave instead
of 4 weeks per year. (The Employer will consider each application for Employee Funded Extra Leave on its individual
merit.) The additional annual leave will not be able to be accrued. In the event that an Employee is unable to take such
leave, his/her salary will be adjusted at the completion of the
twelve-month period to take account of the fact that time
worked through the year was not included in the salary.
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(2) The additional leave will not attract leave loading.
(3) The Employer will ensure that Employees are advised
of the need to take account of the impact on superannuation
and taxation.
22.—DEFERRED SALARY SCHEME
(1) With the written agreement of the Employer, an Employee may elect to receive, over a four-year period, 80% of
the salary they would otherwise be entitled to receive in accordance with this Agreement.
(2) On completion of the fourth year, the Employee will be
entitled to 12 months leave and will receive an amount equal
to 80% of the salary they were entitled to in the fourth year of
deferment.
(3) Where Employees complete four years of deferred salary and are not required to attend duty in the following year,
the period of non attendance shall not constitute a break in
service and shall count as service on a pro rata basis for all
purposes.
(4) An Employee may withdraw from this scheme prior to
completing a four-year period by written notice. The Employee will receive a lump sum payment of salary forgone to
that time but will not be entitled to equivalent absence from
duty.
(5) Employees must provide written evidence that they have
sought professional advise on the superannuation and taxation implications associated with the Deferred Salary Scheme
23.—SURRENDER OF SHORT LEAVE
Short Leave as provided for in Clause 26.—Short Leave of
the Public Service Award 1992 shall not be available to Employees under this Agreement.
24.—BEREAVEMENT LEAVE
(1) A maximum of three days may be approved by the Employer for Bereavement Leave. The maximum will only be
granted under special circumstances: for example, where the
responsibility for funeral arrangements falls on the Employee.
(2) The entitlement to bereavement leave will be on the death
of—
(a) the spouse or de facto spouse of an Employee;
(b) the child or stepchild of an Employee;
(c) the parent or step-parent of an Employee or of the
Employee’s spouse; or
(d) any other person who, immediately before that person’s death, lived with the Employee as a member
of the Employee’s family;
(e) siblings; or
(f) any other person as approved by the Chief Executive Officer.
(3) Bereavement leave is not to be taken during any other
kind of leave.
(4) An Employee who claims to be entitled to paid leave
under this clause is to provide to the Employer, if so requested
by the Employer, evidence that would satisfy a reasonable
person as to—
(a) the death that is the subject of the leave sought; and
(b) the relationship of the Employee to the deceased person.
25.—SURRENDER OF PUBLIC SERVICE HOLIDAYS
The two Public Service holidays that fall on Easter Tuesday
and the day after New Year’s Day will no longer apply.
26.—ACCESS TO LONG SERVICE LEAVE IN SINGLE
DAY LOTS
Employees may clear LSL at a minimum of one day lots.
Employees, where possible, agree to cover each other’s workload for periods of four weeks or less.
27.—PRO RATA LONG SERVICE LEAVE
(1) Employees are entitled to 13 weeks long service leave
after a period of seven years continuous employment.
(2) After the original accrual of 13 weeks long service leave,
long service leave will be accrued, at the end of each completed credit year, at the rate of 13 calendar days per year
(approximately 9.28 working days). Subject to the operational
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requirements of the Department, this leave may be taken as it
accrues.
(3) By agreement in writing between the parties, an individual equivalent benefit payment may be accepted by an
Employee in lieu of taking accrued long service leave.
28.—STUDY LEAVE
First-degree courses from the University of Notre Dame shall
also be considered as approved courses of study.
29.—CEREMONIAL/CULTURAL LEAVE
(1) An employee covered by this agreement is entitled to
time off without loss of pay for tribal/ceremonial/cultural purposes.
(2) Leave shall include leave to meet the employees’ customs, traditional law and to participate in ceremonial and
cultural activities.
(3) Ceremonial/cultural leave may be taken as whole or part
days off. Each day or part thereof, may be deducted from annual leave entitlements.
(4) The employer may request reasonable evidence of the
legitimate need for the employee to be allowed time off.
(5) With the approval of the Chief Executive Officer time
off without pay may be granted for tribal/ceremonial/cultural
purposes.
(6) Ceremonial/cultural leave shall be available, but not limited to Aboriginal and Torres Strait Islanders.
30.—FAMILY LEAVE
(1) For the purpose of this clause, the definition of family
shall be ‘a person who is related to the Employee by blood,
marriage, affinity, adoption and includes a person who is
wholly or mainly dependant on, or is a member of the household of, the Employee’.
(2) Staff may take up to 5 days’ of existing sick leave per
credit year to care for immediate family members who are
sick.
(3) An application for family leave exceeding two consecutive working days shall be supported by the certificate of a
registered medical practitioner or, when the nature of the illness consists of a dental condition, by the certificate of a
registered dentist.
31.—PAYOUT OF LEAVE
(1) An Employee may, with the approval of the Chief Executive Officer, exercise an option to receive payments rather
than taking periods of accrued annual leave or accrued long
service leave such applications being subject to the following
conditions—
(a) Availability of funds.
(b) The applicant must have taken 20 days annual leave
in the calendar year for an application for payment
in lieu of annual leave to be approved.
(c) Payment in lieu of leave will not exceed the equivalent of four weeks annual leave and 13 weeks long
service leave in any one calendar year. However, applications to have greater amounts of leave paid out
will be considered when special circumstances exist.
(d) The payment will be at the salary rate, which would
have applied, had the applicant taken the leave rather
than payment in lieu.
(e) Applications received will be considered in order of
merit, however special priority will be given to cases
of personal hardship. All other applications will be
considered after the 31 May each year, to link with
availability of funds, or at a time approved by the
Chief Executive Officer.
(f) The Employer will ensure that Employees are advised of the need to take account of the impact on
superannuation and taxation.
32.—SICK LEAVE
(1) The basis for determining the entitlement to leave of
absence on the grounds of illness which an Employee may
be granted shall be ascertained by crediting the officer concerned with the following sick leave credits, which shall be
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cumulative, and replace all sick leave entitlements provided
for in the Award—
Number of days on full pay
On date of appointment
6
On completion of six months’
continuous service
6.5
On completion of twelve months
continuous service and on completion
of each further period of twelve months’
continuous service
12.5
(2) Half pay entitlements held by an Employee at the commencement of this Agreement will be converted to full pay.
33.—PARENTAL LEAVE
(1) Definitions
‘Employee’ includes full time, part time, permanent and fixed
term contract Employees.
‘replacement Employee’ is an Employee specifically engaged
to replace an Employee proceeding on parental leave.
(2) Eligibility for Parental Leave
(a) An Employee is entitled to a period of up to 52 weeks
parental leave following and in respect of the birth of a child
to the Employee or the Employee’s spouse/partner.
(b) Where the Employee applying for the leave is the partner of a pregnant spouse one weeks leave may be taken at the
birth of the child concurrently with parental leave taken by
the pregnant Employee.
(c) Subject to subclause (b) of this clause where the Employer employs both partners the leave shall not be taken
concurrently except under special circumstances and with the
approval of the Employer.
(d) An Employee seeking to adopt a child under the age of
five years shall be entitled to three weeks parental leave at the
placement of the child and a further period of parental leave
up to a maximum of 52 weeks. Where the Employer employs
both partners, the three-week period may be taken concurrently.
(e) An Employee seeking to adopt a child shall be entitled
to two days unpaid leave for the Employee to attend interviews or examination required for the adoption procedure.
Employees working or residing outside the Perth metropolitan area are entitled to an additional days leave. The Employee
may take any paid leave entitlement in lieu of this leave.
(3) Other Leave Entitlements
(a) An Employee proceeding on parental leave may elect to
utilize all or any part of accrued annual leave or long service
leave in addition to the whole or part of the period of parental
leave.
(b) (i) Subject to all other leave entitlements being exhausted
Employees shall be entitled to apply for leave without pay
following parental leave to extend parental leave up to two
years.
(ii) Upon return to work Employees will be entitled to the
same position or a position equivalent in pay, conditions and
status and commensurate with the Employee’s skills and abilities as the one held immediately prior to commencement of
leave.
(iii) Any period of leave without pay must be applied for
and approved in advance and will be granted on a year-byyear basis. Where both parents work for the agency the total
period of leave without pay following parental leave will not
exceed two years.
(c) An Employee on parental leave is not entitled to sick
leave.
(d) Should the birth or adoption result in other than the arrival of a child, the person concerned shall be entitled to such
period of paid sick leave or unpaid leave for a period certified
as necessary by a registered medical practitioner.
(e) Where a pregnant Employee not on parental leave suffers illness related to the pregnancy or is required to undergo
a pregnancy related medical procedure the Employee may take
any paid sick leave to which the Employee is entitled or unpaid leave for a period as certified necessary by a registered
medical practitioner.
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(4) Notice and Variation
(a) The Employee shall give not less than ten week’s notice
in writing to the Chief Executive Officer, Department of Education Services of the date the Employee proposes to
commence parental leave stating the period of leave to be taken.
(b) An Employee seeking to adopt a child shall not be in
breach of subclause (a) by failing to give the required period
of notice if such failure is due to the requirement of the adoption agency to accept earlier or later placement of a child, or
other compelling circumstances.
(c) An Employee proceeding on parental leave may elect to
take a shorter period of parental leave and may at any time
during that period of leave elect to reduce or extend the period stated in the original application provided four weeks
written notice is provided.
(5) Transfer to a Safe Job
Where illness or risks arising out of pregnancy or hazards
connected with the work assigned to the Employee make it
inadvisable for the Employee to continue in her present duties, the duties shall be modified or the Employee may be
transferred to a safe position at the same classification level
until the commencement of parental leave.
(6) Replacement Employee
Prior to engaging a replacement Employee the Chief Executive Officer, Department of Education Services shall inform
the person of the temporary nature of the employment and the
entitlements relating to the return to work of the Employee on
parental leave.
(7) Return to Work
(a) An Employee shall confirm the intention to return to
work by notice in writing to the Employer not less than four
weeks prior to the expiration of parental leave.
(b) An Employee on return to work from parental leave shall
be entitled to the position, which the Employee occupied immediately prior to proceeding on parental leave. Where the
Employee was transferred to a safe job the Employee is entitled to return to the position occupied immediately prior to
transfer.
(c) Where the position occupied by the Employee no longer
exists the Employee shall be entitled to a position at the same
classification level with duties similar to that of the abolished
position.
(d) An Employee may return on a part time basis to the
same position occupied prior to the commencement of leave
or to a different position at the same classification level in
accordance with the part time provisions of the Agreement.
(e) An Employee who has returned on a part time basis may
revert to full time work at the same classification level within
two years of the recommencement of work providing a suitable vacancy exists.
(8) Effect of Leave on the Employment Contract
(a) An Employee employed for a fixed term contract shall
have the same entitlement to parental leave, however the period of leave granted shall not extend beyond the term of that
contract.
(b) Absence on parental leave shall not break the continuity
of service of an Employee but shall not be taken into account
in calculating the period of service for any purpose under the
relevant award or agreement.
(c) An Employee on parental leave may terminate employment at any time during the period of leave by written notice
in accordance with the relevant award or agreement.
(d) An Employer shall not terminate the employment of an
Employee on the grounds of the Employee’s application for
parental leave or absence on leave but otherwise the rights of
the Employer in respect of termination of employment are not
affected.
34.—COMMUNITY SERVICES LEAVE
(1) Subject to the approval of the Chief Executive Officer,
Employees who are members of the WA State Emergency
Service, WA Volunteer Bush Fire Brigade, St John Ambulance
Brigade, a sea and rescue association or other such similar
body, and who are absent from duty as a result of their attendance at an emergency, may be granted leave with pay for the
period of absence
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(2) The leave with pay will be granted on the basis that the
Employee is not required for the Employer’s own essential
operations and/or emergency services and the voluntary organization requiring an Employee’s services certifies that the
person was required for the specified period.
(3) The Employee shall—
(i) inform his/her supervisor as soon as is practicable
of the intended absence and its expected duration;
(ii) complete a leave of absence form upon return to
work;
(iii) supply written proof from the volunteer organisation of the Employee’s participation and submit this
with the leave form, and
(iv) if possible, supply the Employer with a copy of the
volunteer organisation’s roster, which indicated the
Employee’s commitments.
35—HOME BASED WORK
The Home Based Work arrangements as shown in Schedule
B of this Agreement shall apply for the life of this Agreement.
36—CHILD CARE ARRANGEMENTS
(1) The Employer recognises the needs of Employees with
family responsibilities and the right to address those responsibilities without conflict between work and home.
(2) The parties are committed to the introduction of conditions of work that assist Employees with family responsibilities
effectively discharging both responsibilities.
37—SIGNATURES OF PARTIES TO THE AGREEMENT
Signatories
Signed for and on behalf of the
DEPARTMENT OF EDUCATION SERVICES
(Signed PAUL ALBERT)
Date: 22/12/00
PAUL ALBERT
A/Chief Executive Officer
Signed for and on behalf of
THE CIVIL SERVICE ASSOCIATION
OF WESTERN AUSTRALIA INCORPORATED
Common Seal
(Signed DAVE ROBINSON)
Date: 20/12/00
DAVE ROBINSON
General Secretary
SCHEDULE A: SCHEDULE OF SALARIES

40 hr Option

Column A
Salary as
at date
before
registration

Column B
Date of
registration
4%

Level

Level 1

Level 2

Level 3

Level 4

U/17 yrs
17 yrs
18 yrs
19 yrs
20 yrs
1st year Adult service
2nd year Adult service
3rd year Adult service
4th year Adult service
5th year Adult service
6th year Adult service
7th year Adult service
8th year Adult service
9th year Adult service
1st year
2nd year
3rd year
4th year
5th year
1st year
2nd year
3rd year
4th year
1st year
2nd year
3rd year

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

13,243
15,476
18,052
20,897
23,467
25,778
26,557
27,334
28,106
28,885
29,662
30,556
31,176
32,090
33,185
34,026
34,908
35,841
36,817
38,158
39,204
40,280
41,387
42,904
44,092
45,315

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

13,773
16,095
18,774
21,733
24,406
26,809
27,619
28,427
29,230
30,040
30,848
31,778
32,423
33,374
34,512
35,387
36,304
37,275
38,290
39,684
40,772
41,891
43,042
44,620
45,856
47,128

Column C
12 months
from 1st
payment—
subject to
achievement
of milestones
as set out
in this
Agreement
2%

$14,048
$16,417
$19,150
$22,168
$24,894
$27,345
$28,172
$28,996
$29,815
$30,641
$31,465
$32,414
$33,072
$34,041
$35,203
$36,095
$37,030
$38,020
$39,055
$40,478
$41,588
$42,729
$43,903
$45,513
$46,773
$48,070

40 hr Option
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Column A
Salary as
at date
before
registration

Column B
Date of
registration
4%

Column C
12 months
from 1st
payment—
subject to
achievement
of milestones
as set out
in this
Agreement
2%

$ 47,671
$ 49,263
$ 50,917
$ 52,634
$ 55,393
$ 57,270
$ 59,212
$ 61,285
$ 64,465
$ 66,665
$ 69,058
$ 72,949
$ 75,736
$ 79,191
$ 83,506
$ 86,423
$ 89,747
$ 94,776
$ 99,804
$104,830
$109,858

$ 49,578
$ 51,234
$ 52,954
$ 54,739
$ 57,609
$ 59,561
$ 61,580
$ 63,736
$ 67,044
$ 69,332
$ 71,820
$ 75,867
$ 78,765
$ 82,359
$ 86,846
$ 89,880
$ 93,337
$ 98,567
$103,796
$109,023
$114,252

$50,569
$52,258
$54,013
$55,834
$58,761
$60,752
$62,812
$65,011
$68,384
$70,718
$73,257
$77,384
$80,341
$84,006
$88,583
$91,678
$95,204
$100,538
$105,872
$111,204
$116,537

Column A
Salary as
at date
before
registration

Column B
Date of
registration
4%

Column C
12 months
from 1st
payment—
subject to
achievement
of milestones
as set out
in this
Agreement
2%

$ 33,185
$ 34,908
$ 36,817
$ 39,204
$ 42,904
$ 45,315
$ 47,671
$ 49,263
$ 50,917
$ 52,634
$ 55,393
$ 57,270
$ 59,212
$ 61,285
$ 64,465
$ 66,665
$ 69,058
$ 72,949
$ 75,736
$ 79,191
$ 83,506
$ 86,423
$ 89,747
$ 94,776
$ 99,804
$104,830
$109,858

$ 34,512
$ 36,304
$ 38,290
$ 40,772
$ 44,620
$ 47,128
$ 49,578
$ 51,234
$ 52,954
$ 54,739
$ 57,609
$ 59,561
$ 61,580
$ 63,736
$ 67,044
$ 69,332
$ 71,820
$ 75,867
$ 78,765
$ 82,359
$ 86,846
$ 89,880
$ 93,337
$ 98,567
$103,796
$109,023
$114,252

$35,203
$37,030
$39,055
$41,588
$45,513
$48,070
$50,569
$52,258
$54,013
$55,834
$58,761
$60,752
$62,812
$65,011
$68,384
$70,718
$73,257
$77,384
$80,341
$84,006
$88,583
$91,678
$95,204
$100,538
$105,872
$111,204
$116,537

Level

Level 5

Level 6

Level 7
Level 8
Level 9
Class
Class
Class
Class

1st year
2nd year
3rd year
4th year
1st year
2nd year
3rd year
4th year
1st year
2nd year
3rd year
1st year
2nd year
3rd year
1st year
2nd year
3rd year

1
2
3
4

SPECIFIED CALLINGS
40 hr Option

Level 2/4 1st year
2nd year
3rd year
4th year
5th year
6th year
Level 5
1st year
2nd year
3rd year
4th year
Level 6
1st year
2nd year
3rd year
4th year
Level 7
1st year
2nd year
3rd year
Level 8
1st year
2nd year
3rd year
Level 9
1st year
2nd year
3rd year
Class 1
Class 2
Class 3
Class 4
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38.5 hr Option

Column A
Base
salary
(before
increase)

Column B
Date of
registration
4%

Level

Level 1

U/17 yrs
17 yrs
18 yrs
19 yrs
20 yrs
1st year Adult service
2nd year Adult service

$
$
$
$
$
$
$

12,746
14,896
17,375
20,113
22,587
24,811
25,561

$13,256
$15,491
$18,070
$20,918
$23,490
$25,804
$26,584

Column C
12 months
from 1st
payment—
subject to
achievement
of milestones
as set out
in this
Agreement
2%

$13,521
$15,801
$18,431
$21,336
$23,960
$26,320
$27,115
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38.5 hr Option

Column A
Base
salary
(before
increase)

Column B
Date of
registration
4%

Column C
12 months
from 1st
payment—
subject to
achievement
of milestones
as set out
in this
Agreement
2%

$27,361
$28,134
$28,914
$29,692
$30,587
$31,207
$32,122
$33,218
$34,060
$34,943
$35,877
$36,854
$38,196
$39,243
$40,320
$41,428
$42,947
$44,136
$45,360
$47,719
$49,312
$50,968
$52,687
$55,448
$57,327
$59,271
$61,346
$64,529
$66,732
$69,127
$73,022
$75,812
$79,270
$83,590
$86,509
$89,837
$94,871
$99,904
$104,935
$109,968

$27,909
$28,697
$29,492
$30,285
$31,198
$31,831
$32,765
$33,883
$34,741
$35,642
$36,594
$37,591
$38,960
$40,028
$41,127
$42,257
$43,806
$45,019
$46,268
$48,673
$50,299
$51,987
$53,740
$56,557
$58,474
$60,457
$62,573
$65,820
$68,066
$70,510
$74,482
$77,328
$80,856
$85,261
$88,240
$91,633
$96,768
$101,902
$107,034
$112,167

Column B
Date of
registration
4%

Column C
12 months
from 1st
payment—
subject to
achievement
of milestones
as set out
in this
Agreement
2%

$33,218
$34,943
$36,854
$39,243
$42,947
$45,360
$47,719
$49,312
$50,968
$52,687
$55,448
$57,327
$59,271
$61,346
$64,529
$66,732
$69,127
$73,022
$75,812
$79,270
$83,590
$86,509
$89,837
$94,871
$99,904
$104,935
$109,968

$33,883
$35,642
$37,591
$40,028
$43,806
$46,268
$48,673
$50,299
$51,987
$53,740
$56,557
$58,474
$60,457
$62,573
$65,820
$68,066
$70,510
$74,482
$77,328
$80,856
$85,261
$88,240
$91,633
$96,768
$101,902
$107,034
$112,167

Level

Level 2

Level 3

Level 4
Level 5

Level 6

Level 7
Level 8
Level 9
Class
Class
Class
Class

3rd year Adult service
4th year Adult service
5th year Adult service
6th year Adult service
7th year Adult service
8th year Adult service
9th year Adult service
1st year
2nd year
3rd year
4th year
5th year
1st year
2nd year
3rd year
4th year
1st year
2nd year
3rd year
1st year
2nd year
3rd year
4th year
1st year
2nd year
3rd year
4th year
1st year
2nd year
3rd year
1st year
2nd year
3rd year
1st year
2nd year
3rd year

1
2
3
4

$ 26,309
$ 27,052
$ 27,802
$ 28,550
$ 29,410
$ 30,007
$ 30,887
$ 31,941
$ 32,750
$ 33,599
$ 34,497
$ 35,436
$ 36,727
$ 37,734
$ 38,770
$ 39,835
$ 41,295
$ 42,439
$ 43,616
$ 45,883
$ 47,416
$ 49,008
$ 50,660
$ 53,316
$ 55,122
$ 56,992
$ 58,987
$ 62,048
$ 64,165
$ 66,468
$ 70,213
$ 72,896
$ 76,221
$ 80,375
$ 83,182
$ 86,381
$ 91,222
$ 96,061
$100,899
$105,738

SPECIFIED CALLINGS

38.5 hr Option

Level 2/4 1st year
2nd year
3rd year
4th year
5th year
6th year
Level 5
1st year
2nd year
3rd year
4th year
Level 6
1st year
2nd year
3rd year
4th year
Level 7
1st year
2nd year
3rd year
Level 8
1st year
2nd year
3rd year
Level 9
1st year
2nd year
3rd year
Class 1
Class 2
Class 3
Class 4

Column A
Base
salary
(before
increase)

$ 31,941
$ 33,599
$ 35,436
$ 37,734
$ 41,295
$ 43,616
$ 45,883
$ 47,416
$ 49,008
$ 50,660
$ 53,316
$ 55,122
$ 56,992
$ 58,987
$ 62,048
$ 64,165
$ 66,468
$ 70,213
$ 72,896
$ 76,221
$ 80,375
$ 83,182
$ 86,381
$ 91,222
$ 96,061
$100,899
$105,738
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SCHEDULE B
HOME-BASED WORK
1. Definitions
“Home based site,” means a private dwelling agreed between
the Department the Employee and the relevant Union.
“Home based Employee,” means an Employee at the home
based site.
“Home based work,” means regular performance of ordinary hours of duty at the home based site.
“Office Based site” means the location where the Employee
would ordinarily work if there were no home-based work arrangement.
2. Terms and Conditions
(a) Terms and conditions contained in this clause will apply
to an Employee who is approved to perform his/her ordinary
hours of duties or part thereof at a home based site.
(b) The Employee’s home-based site will be deemed to be
his/her headquarters for the purposes of payment of allowances and other arrangements.
(c) The status of the home-based Employee will be identical to that of an office based Employee. All relevant awards,
agreements, policies and legislation shall apply and be binding.
(d) The Employee agrees to maintain an accurate record of
hours worked including work carried out at the home-based
work site. The Employee is to be contactable during periods
in which home-based work is carried out and available for
communication with the Employer.
(e) The home-based work site may be used for overtime
provided that separate written agreement is reached prior to
the commencement of overtime. Overtime hours of work will
be agreed in writing and paid in accordance with the overtime
provisions of this agreement. A copy of the written agreement
will be held by both the Employee and the Employer for the
period during which the overtime is carried out at the home
based site.
(f) Home based work will be on the basis that the Employee
spends a designated period of time agreed between the Employer and the Employee of his/her usual weekly hours of
duty at the office based site.
(g) The Employer will be responsible for the provision and
maintenance of Department equipment in a condition that
complies with the Western Australian Occupational Health and
Safety Act 1984 and the provision of supplies as set out in
subclause 3 provided that the Employer and the Employee
may agree on any alternative arrangements if appropriate. Such
alternative arrangements must be recorded.
(h) An Employee in a home-based work arrangement is prohibited from contracting out his/her work.
(i) The Employer shall ensure home based Employees have
the same opportunities for career development and training as
office based Employees. In particular—
(i) a home based Employee will carry out such duties
as are within the limits of the Employee’s skill, competence and training and job description; and
(ii) an Employee working at the home based site will be
expected to undertake appropriate work-related training, occupational health and safety training and staff
development and shall receive notification of career
and training opportunities available.
(iii) such training may include change to work design,
work organisation and technical developments in his/
her field of employment; and
(iv) such training should occur in work time, at either
the office-based site or in a recognised training centre.
3. Initiation of and Approval for Home Based Work
(a) A home-based working arrangement will only be entered into on a voluntary basis, which may be initiated by the
Employee. An Employee may only initiate a proposal for home
based work in respect of—
(i) that Employee’s substantive position, or
(ii) a position in which the Employee is temporarily performing duties.
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(b) Each application for a home-based work arrangement is
to be considered on a case-by-case basis.
(c) The parties acknowledge that a home based work arrangement will not be appropriate when and Employee is on a
return to work program, particularly a graduated return to work
program following an injury as a result of work. Should it be
considered appropriate to initiate a home based work arrangement in these circumstance the Employer and Employee must
consult the Employee’s approved rehabilitation provider prior
to commencing such an arrangement.
(d) A home-based work arrangement is not a substitute for
dependant care. The Employer has the responsibility to ensure the home-based work arrangement is appropriate to the
Employee’s domestic circumstances.
(e) The Employer agrees to advise the Employee that it is
his/her responsibility to assess the personal implications of
commencing home based work with respect to taxation,
insurances, and leasing or mortgage arrangements.
4. Requirements for approval
(a) Before approval can be given for a home based work
arrangement to commence, the Department and the Employee
must agree to the following matters—
(i) The address, telephone number, facsimile number
and E-mail address of the home based site.
(ii) The duties to be performed.
(iii) The days and hours of duty at the office based site
and at the home based site.
(iv) Duration of the arrangement and agreed period of
notice for purposes of terminating the arrangement.
(v) The specific facilities to be used at the home based
site.
(vi) The method of disseminating Department communication bulletins to the home based Employee where
access to that information may be reduced.
(vii) Methods of measuring work performance, provided
that systems-based automated work measurements
will not be used as the sole means for determining
or monitoring individual work performance.
(viii) Details of the Department assets and supplies to be
sued at the home based site, including maintenance
arrangements.
(ix) Details of Employee’s assets and supplies to be used
at the home based site for official use, including
maintenance and insurance coverage.
(x) Details of workspace and facilities to be provided
when the Employee attends the office based site.
(xi) Any alterations to the workplace and facilities that
may be required resulting from Occupation Health
and Safety legislation.
(b) All matters listed in subclause 3(I) above and the matters listed hereunder shall be recorded—
(i) The Employee’s name.
(ii) The Employee’s position indicating whether it is the
Employee’s substantive position.
(iii) The name and position of the Employee’s supervisor.
(iv) The Employee’s division/branch/Department/area/
centre.
(v) Agreed security measures ad Occupational Health
and Safety requirements.
5. Job Characteristics Not Considered Appropriate for Home
Based Work
(a) Employees performing the duties of a position where
the position could be described as having at least one of the
following characteristics will not be considered for home based
work—
(i) the position requires a high degree of supervision or
close scrutiny;
(ii) the position requires a direct client face to face contact on a frequent basis without the option of easily
rescheduling;
(iii) the position does not lend itself to objective performance monitoring of outcomes;
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(iv) the position requires the occupant to be a member
of a team and that regular direct face to face contact
on a daily basis with other team members at the office based site is an integral part of the job’s
responsibilities; or
(v) the position has other characteristics, which the relevant Union and the Employer have agreed are
unsuitable for home-based work.
6. Access Arrangements
(a) The parties acknowledge that management or management representatives will from time to time need to obtain
access to a home based site and that the relevant Union may
also wish to visit a member while he or she is working from a
home based site. The parties also acknowledge that only management will require urgent access, which will only be granted
under terms of this clause.
(b) The parties also acknowledge that the consent of the
home-based Employee is required before access can be obtained to a home-based work site.
(c) Unless urgent access is required to a home based work
site, or the home based work Employee agrees otherwise, on
a case by case basis work Employee must be given at least
two clear days notice of any persons’ intention to physically
enter to the home based work site. Neither management nor
Unions will apply pressure to reduce this notice period.
(d) The purposes for which management may require urgent access to a home based work site are—
(i) maintenance of faulty equipment;
(ii) occupational health and safety purposes;
(iii) urgent security and audit purposes; and
(iv) other purposes agreed between the Employer and
the relevant Union.
(e) The purpose for which non-urgent access may be sought
include but are not limited to—
(i) routine maintenance of equipment and supplies;
(ii) assessing and monitoring security arrangements of
equipment and documents;
(iii) routine occupational health and safety assessments;
(iv) access by Union to member where office based site
access would not be adequate; and
(v) supervision where office based supervision would
not be adequate.
7. Termination and Renegotiation
(a) In the event of renegotiation as a result of the commencement of a return to work program the Employee’s approved
rehabilitation provider must be consulted.
(b) A home based working agreement may be—
(i) altered or discontinued by agreement at the request
of the Employer or the Employee, provided that neither party will unreasonably withhold agreement to
alter or discontinue the arrangement;
(ii) terminated by the Employer due to operational requirements after the period of four weeks’ notice
including where the Employee unreasonably withholds consent with respect to access by management
or management representative in accordance with
subclause (6) of this clause;
(iii) terminated by the Employer on grounds of inefficiency of the arrangements after four weeks’ notice;
or
(iv) terminated by the Employer in the event of failure
to comply with Occupational health and Safety or
security arrangements as outlined in subclause (6)
of this clause.
(c) Where an arrangement is terminated in accordance with
this sub-clause the Employee will be provided with written
reasons at the time when the notice is given. In accordance
with the principles of natural justice, the Employee shall be
given 2 weeks to reply to the written reasons and the Employer will give due consideration to any response provided.
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EASTERN PILBARA COLLEGE OF TAFE PUBLIC
SERVICE AND GOVERNMENT OFFICERS
ENTERPRISE AGREEMENT 2000.
No. PSAAG68 of 2000.
2001 WAIRC 01754
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
GOVERNING COUNCIL, EASTERN
PILBARA COLLEGE OF TAFE
-andTHE CIVIL SERVICE ASSOCIATION
OF
WESTERN
AUSTRALIA
INCORPORATED
CORAM
COMMISSIONER P E SCOTT
DELIVERED
TUESDAY, 9 JANUARY 2001
FILE NO
PSAAG 68 OF 2000
CITATION NO. 2001 WAIRC 01754
_________________________________________________________________________

Result

Agreement registered

_________________________________________________________________________

Order.
HAVING heard Ms J Caiacob on behalf of the Governing
Council, Eastern Pilbara College of TAFE and Ms J van den
Herik on behalf of the Civil Service Association of Western
Australia (Incorporated), and by consent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT the Eastern Pilbara College of TAFE Public Service and Government Officers’ Enterprise Agreement 2000
in the terms of the following schedule be registered on
the 21st day of December 2000 and shall replace the
Hedland College Public Service and Government Officers’ Enterprise Agreement 1998 (No. PSA AG 4 of 1998).
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner
Public Service Arbitrator.

Schedule.
PART 1—APPLICATION AND OPERATION OF
AGREEMENT
1.—TITLE
This Agreement will be called the Eastern Pilbara College
of TAFE Public Service Officers’ and Government Officers’
Enterprise Agreement 2000 and will replace the Eastern Pilbara
College of TAFE Public Service and Government Officers’
Enterprise Agreement 1998.
2.—ARRANGEMENT
PART 1—APPLICATION AND OPERATION OF
AGREEMENT
1. TITLE
2. ARRANGEMENT
3. SCOPE
4. PARTIES BOUND
5. DEFINITIONS
6. NUMBER OF EMPLOYEES COVERED
7. NO FURTHER CLAIMS
8. TERM OF AGREEMENT AND RENEGOTIATION
9. RELATIONSHIP TO AWARDS
10. AVAILABILITY OF AGREEMENT
11. OBJECTIVES OF THE AGREEMENT
12. PAST PRODUCTIVITY
13.
14.
15.
16.

PART 2—DISPUTE RESOLUTION
CONSULTATION PROVISIONS
DISPUTE RESOLUTION PROCEDURE
SUBSTANDARD PERFORMANCE
BREACHES OF DISCIPLINE
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PART 3—EMPLOYER AND EMPLOYEES’ DUTIES,
EMPLOYMENT RELATIONSHIP AND RELATED
ARRANGEMENTS
17. HIGHER DUTIES
18. CASUAL EMPLOYMENT
PART 4—WAGES AND RELATED MATTERS
19. SALARIES
20. SALARY PACKAGING
21. PAYMENT ARRANGEMENTS
22. REPAYMENTS OF OVERPAYMENTS
23. VARIATION OF ALLOWANCES
PART 5—HOUR OF WORK, BREAKS, OVERTIME,
SHIFT WORK AND WEEKEND WORK
24. HOURS OF WORK
25. FLEXITIME
PART 6—LEAVE OF ABSENCE AND PUBLIC
HOLIDAYS
26. ANNUAL LEAVE
27. LONG SERVICE LEAVE
28. SICK LEAVE
29. FAMILY/CARER’S LEAVE
30. COMPASSIONATE LEAVE
31. SHORT LEAVE
32. CEREMONIAL/CULTURAL LEAVE
33. PUBLIC HOLIDAYS
34. CHRISTMAS CLOSEDOWN
35. PARENTAL LEAVE
36. EMERGENCY AND COMMUNITY SERVICE
LEAVE
37. ANNUAL LEAVE LOADING
38. SELF-FUNDED WORK BREAKS
PART 7: TRANSFERS, TRAVELLING AND WORKING
AWAY FROM USUAL PLACE OF WORK
39. HOME BASED WORK
40. TRAVELLING ALLOWANCE
41. TRANSFER
SCHEDULE A: SALARIES
SCHEDULE B: PRODUCTIVITY IMPROVEMENTS
SCHEDULE C: SIGNATORIES OF PARTIES TO
THE AGREEMENT
SCHEDULE D: ALPHABETICAL LISTING OF
PROVISIONS
3.—SCOPE
This Agreement will apply throughout the state of Western
Australia to Officers employed in the Eastern Pilbara College
of TAFE. This Agreement will also apply to Officers on secondment to or in the College.
4.—PARTIES BOUND
The parties to this Agreement will be the Governing Council of the Eastern Pilbara College of TAFE, and the Civil
Service Association of Western Australia (Inc).
5.—DEFINITIONS
The following terms will have the following meanings—
“Agreement”: means the Eastern Pilbara College of TAFE
Public Service and Government Officers’ Enterprise
Agreement 2000.
“Award”: means the Government Officers’ Salaries,
Allowances and Conditions Award 1989.
“College” means the Eastern Pilbara College of TAFE.
“Continuous service”: Any period of service between the
employee and employer under an unbroken contract of
employment, and includes any authorised unpaid or paid
absences.
“CSA”: means the Civil Service Association of Western
Australia (Inc).
“Department”: means the Western Australian Department
of Training and Employment.
“Employee”: for the purpose of this Agreement means,
someone who is referred to at Clause 3—Scope.
“Employer”: means the Governing Council of the
Eastern Pilbara College of TAFE.
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“Full-Time Officer”: A person employed to work 37 1/2
ordinary hours per week.
“Government”: means the Government of Western
Australia.
“GOSAC Award”: means the Government Officers’
Salaries Allowances & Conditions Award 1989.
“Managing Director” means the Managing Director of
the Eastern Pilbara College of TAFE, pursuant to section
46 of the Vocational Education and Training Act 1996.
“Minister”: is the Minister of the Crown who is responsible for the administration of the employing agency.
“Officer”: means a Public Service Officer as defined in
the Public Sector Management Act 1994 or Government
Officer as defined in the Industrial Relations Act 1979.
“Part-Time”: means regular and continuing employment
for less than the ordinary hours for a “Full-Time Officer”.
“Spouse”: means a husband or wife of an employee, and
includes a de facto spouse. For the purposes of Bereavement leave it includes a former spouse.
“Union”: means the Civil Service Association of
Western Australia (Inc).
“WAIRC”: means the Western Australian Industrial
Relations Commission.
6.—NUMBER OF EMPLOYEES COVERED
At the date of registration of this Agreement the approximate number of employees covered by this Agreement is 5.
7.—NO FURTHER CLAIMS
7.1 There will be no extra claims for salary adjustments other
than that which is provided by this Agreement for the duration of its term.
7.2 There will be no further claims on matters contained in
this Agreement for the duration of its term.
8.—TERM OF AGREEMENT AND RENEGOTIATION
8.1 This Agreement will operate on and from the date of
registration and will remain in force for two years.
8.2 Six (6) months prior to the date of expiration of this
Agreement, the parties will commence negotiation for its renewal or replacement.
8.3 The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that
the productivity targets attained under this Agreement continue and previous productivity improvements in the last
agreement are sustained, and changes to Award conditions
maintained, or changed by agreement.
9.—RELATIONSHIP TO AWARDS
This Agreement will be read and interpreted wholly in conjunction with the Government Officers’ Salaries, Allowances
and Conditions Award 1989. This Agreement will have precedence to the extent of any inconsistency. Where the agreement
is silent the relevant award will apply.
10.—AVAILABILITY OF AGREEMENT
Employees will have access to an electronic copy of this
agreement. Where electronic copies are unavailable, hard copies of the agreement will be provided.
11.—OBJECTIVES OF THE AGREEMENT
It is the shared objectives of the parties to—
Work towards alignment of conditions for all TAFE
employees.
Meet the requirements of clients and students through
the provision of reliable, efficient and competitive services.
Achieve the Department’s mission and improve productivity and efficiency through identified improvements.
Achieve improvement and greater flexibility of working
patterns and arrangements.
Promote and facilitate enhanced employee relations and
increased job satisfaction.
To facilitate a continued cooperative approach to the
introduction of change.
This Agreement will operate as a contributive mechanism
to deliver a cost efficient Vocational Education and Training service.
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12.—PAST PRODUCTIVITY
This Agreement incorporates past productivity to the date
of registration.
PART 2—DISPUTE RESOLUTION
13.—CONSULTATION PROVISIONS
13.1 The parties acknowledge the need for a satisfactory
College consultative procedure. Staff participation and consultation is encouraged. The form of participation and
consultation may vary at each workplace depending on individual circumstances. The College will establish its own
structure and processes. However, the non-establishment of a
structure or process will not be used as a means to avoid requirement to consult.
13.2 Employees will be involved in broadly based representative consultative committees with structure and functions
determined by the College.
13.3 Consultative committees will provide a forum for staff
and management to, where appropriate, seek the views of the
other and enter into meaningful discussions that may contribute towards outcomes, in relation to operational matters.
13.4 Representatives from the Union, where it has members at the workplace, will be invited to participate on
consultative committees.
13.5 The parties to this Agreement acknowledge that decision making continues to rest with the College, which is
accountable to Government, through legislation, for the operation of its business.
14.—DISPUTE RESOLUTION PROCEDURE
14.1 In the event of a dispute arising in the workplace the
procedure to be followed to resolve the matter will be as follows—
14.1.1 The employee and their supervisor will meet and
confer on the matter; and
14.1.2 If the matter is not resolved at such a meeting,
the parties will arrange for further discussions
between the employee and his or her nominated
representative, if any, and more senior levels of
management.
14.1.3 If the matter is still unresolved a discussion will
be held between representatives of the College
or other representative of the employer and the
Union or other employee representative.
14.1.4 If the matter cannot be resolved it may be referred
to the WAIRC.
14.2 While the parties attempt to resolve the matter work
will continue as normal unless an employee has a reasonable
concern about an imminent risk to his or her health and safety.
15.—SUBSTANDARD PERFORMANCE
For the purposes of this clause the following definition will
apply—
Substandard performance: The performance of an employee is substandard if the employee does not, in the
performance of the functions that he or she is required to
perform, attain or sustain a standard that a person may
reasonably be expected to attain or sustain in the performance of his or her duties.
15.1 No employee shall be subject to the penalties of clause
15.2 unless a fair procedure is applied and decisions and processes incorporate the principles of natural justice and are free
from bias.
15.2 If, in accordance with the College’s substandard performance management policy, an employee is found by the
College to be performing at a substandard level, the College
may—
15.2.1 withhold an increment of remuneration otherwise
payable to that employee;
15.2.2 reduce the classification of that employee; or
15.2.3 terminate the employment of that employee.
15.3 If an employee who has been subject to substandard
performance management is aggrieved by any resulting decision, he/she may appeal against that decision in the WAIRC.
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16.—BREACHES OF DISCIPLINE
16.1 No employee shall be subject to the penalties of clause
16.2 unless a fair procedure is applied and decisions and processes incorporate the principles of natural justice and are free
from bias.
16.2 If, in accordance with the College’s disciplinary policy,
an employee is found by the College to have committed a
breach of discipline, the College may—
16.2.1 reprimand the employee;
16.2.2 transfer the employee to another public sector
agency or authority, with the consent of that
agency or transfer the employee to another position at the College at which the employee is
currently employed;
16.2.3 impose on the employee a fine not exceeding the
equivalent of five days pay that the employee
would have received immediately prior to the
breach of discipline finding;
16.2.4 reduce the monetary remuneration of the employee within the employee’s existing
classification;
16.2.5 reduce the level of classification of the employee;
16.2.6 dismiss the employee;
or, except where the employee is dismissed under subclause
16.2.6, take action under any two or more of the above subclauses.
16.3 If an employee who has been subject to disciplinary
action is aggrieved by a decision resulting from such action,
he/she may appeal against that decision to the WAIRC.
PART 3—EMPLOYER AND EMPLOYEES’ DUTIES,
EMPLOYMENT RELATIONSHIP AND RELATED
ARRANGEMENTS
17.—HIGHER DUTIES
17.1 An officer who undertakes duties of a higher classification for a period of 10 consecutive working days or more,
inclusive of public holidays, will be paid at the salary applicable to the higher level proportionate to the level of duties and
responsibilities assigned for the entire period of the higher
duties.
17.2 The higher rate of payment will apply to an officer
who proceeds on normal annual leave or any other approved
leave of absence of not more than four weeks provided that
the officer was in receipt of the additional payment for a continuous period of 12 months or more.
18.—CASUAL EMPLOYMENT
18.1 Casual employees may be employed for up to three
months in any period of engagement, provided that where
operationally necessary and in compliance with subclause 18.2
of this clause the period of engagement may be extended for
up to a period of a further three months.
18.2 All casual engagements shall be in accordance with
the following guidelines.
1. The type of employment involves specific workload
demands of a short term nature;
2. The job is a short term project of a finite nature;
3. To replace an employee during a short term approved
leave of absence.
PART 4—WAGES AND RELATED MATTERS
19.—SALARIES
19.1 Increases have been applied to the rates paid pursuant
to the Eastern Pilbara College of TAFE Public Service and
Government Officers’ Enterprise Agreement 1998 as expressed
in column A.
19.2 The rates in Column B will be paid effective from the
date of registration of the Agreement. The rates in column B
reflect a 1.5% increase for changes to award/employment conditions contained in this Agreement.
19.3 The rates in Column C will be paid from the first pay
period on or after 15 March 2001. The rates in Column C
reflect a 1.5% increase for changes to award/employment conditions contained in this Agreement.
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19.4 The rates in Column D will be paid from the first pay
period on or after 15 March 2002. The rates in Column D
reflect a 3% increase, subject to Cabinet Standing Committee
on Labour Relations endorsement that the Productivity Improvement Plan targets have been achieved.
19.5 The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that
the productivity targets attained under this Agreement continue and previous productivity improvements in the last
agreement are sustained and changes to Award conditions
maintained, or changed by agreement.
20.—SALARY PACKAGING
20.1 An employee may, by agreement with the employer,
enter into a salary packaging arrangement in accordance with
the Eastern Pilbara College of TAFE Flexible Remuneration
Packaging Scheme or any similar salary packaging arrangement offered by the employer.
20.2 Salary packaging is an arrangement whereby the entitlements under this agreement, contributing toward the Total
Employment Cost (as defined) of an employee, can be reduced by and substituted with another, or other benefits.
20.3 For the purpose of this clause, Total Employment Cost
(TEC) is defined as the cost of salary and other benefits aggregated to a total figure or TEC, less the cost of Compulsory
Employer Superannuation Guarantee contributions.
20.4 The TEC for the purposes of salary packaging, is calculated by adding—
20.4.1 The base salary;
20.4.2 Other cash allowances, eg. Annual leave loading;
20.4.3 Non-cash benefits, eg superannuation, motor vehicles etc;
20.4.4 Any Fringe Benefit Tax liabilities currently paid;
and
20.4.5 Any shift or commuted allowance or variable
components, eg performance based incentives
(where they exist).
20.5 Where an employee enters into a salary packaging arrangement they will be required to enter into a separate written
agreement with the employer that sets out the terms and conditions of the agreement.
20.6 The salary packaging arrangement must be cost neutral in relation to the total cost to the employer.
20.7 The salary packaging arrangement must also comply
with relevant taxation laws and the employer will not be liable for the additional tax, penalties or other costs payable or
which may become payable by the employee.
20.8 In the event of any increase or additional payments of
tax or penalties associated with the employment of the employee of the provision of employer benefits under the salary
packaging agreement, such tax, penalties and any other costs
will be borne by the employee.
20.9 In the event of significant increases in Fringe Benefit
Tax liability or administrative costs relating to arrangements
under this clause, the employee may vary or cancel a salary
packaging arrangement.
20.10 The cancellation of salary packaging will not cancel
or otherwise affect the operation of this Agreement.
20.11 An employer will not unreasonably withhold agreement to salary packaging on request from an employee.
20.12 The Dispute Settlement Procedure contained in this
Agreement will be used to resolve any dispute arising from
the operations of this clause. Where such a dispute is not resolved, the matter may be referred to the WAIRC.
21.—PAYMENT ARRANGEMENTS
Salaries will be paid on a fortnightly basis directly into an
approved bank, building society or credit union nominated by
the employee.
22.—REPAYMENTS OF OVERPAYMENTS
22.1 Any salary overpayments will be repaid to the employer
within a reasonable period of time.
22.2 If agreement cannot be reached, the employer may
deduct the amount of overpayment over the same length of
time that the overpayments occurred, or up to 6 months, whichever period is less.
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22.3 The employer may not deduct or require an employee
to repay an amount exceeding 20% of the employees’ net pay
in any one pay period.
22.4 On compassionate grounds, the Managing Director may
allow an extended period for the repayment of overpayments.
23.—VARIATION OF ALLOWANCES
23.1 Wherever an award allowance is calculated by reference to a classification salary point, the parties agree that all
such allowances will be so varied by reference to the salary
provided by this agreement.
23.2 All such allowances will be applicable from the same
date as provided for any salary variation under this agreement.
PART 5—HOUR OF WORK, BREAKS, OVERTIME,
SHIFT WORK AND WEEKEND WORK
24.—HOURS OF WORK
Notwithstanding the prescribed hours of duty in clause 16
of the Award, the employer and an employee may agree to
vary the spread of hours during which the employee’s ordinary hours of work may be worked. Any agreement must be
voluntarily and genuinely made and an employee may not be
forced, coerced or intimidated into any such variation to the
spread of ordinary hours during which the hours of work may
be worked.
25.—FLEXITIME
25.1 For the purpose of this clause, a settlement period will—
25.1.1 consist of 12 weeks;
25.1.2 have the required hours of duty of 450 hours;
and
25.1.3 commence at the beginning of a pay period.
25.2 Credit hours at any point within the settlement period
will not exceed 60 hours.
25.3 An officer may be allowed to clear flexi leave of a
maximum of 6 full days, or any combination of half days and
full days that does not exceed 6 full days in any settlement
period.
25.4 Full days of flexi leave may be taken in accordance
with College policy.
25.5 Flexi-leave days may be taken consecutively during a
Christmas Closedown.
25.6 Notwithstanding subclause 25.3, in the case of a Christmas Closedown of 12 working days, where sufficient credit
hours are accrued, an employee may take seven consecutive
flexi-leave days. This subclause does not apply in the case of
a Christmas Closedown of less than 12 working days.
25.7 Credit hours to a maximum of thirty seven hours thirty
minutes will be allowed at the end of each settlement period
and will be carried forward to the next settlement period.
25.8 In the case of credit hours greater than thirty seven
hours thirty minutes gained in one settlement period, the hours
in excess of thirty seven hours thirty minutes will be lost.
PART 6—LEAVE OF ABSENCE AND PUBLIC
HOLIDAYS
26.—ANNUAL LEAVE
26.1 By written approval of the employer, accrued annual
leave may be paid out (equivalent benefit) instead of taken.
26.2 The paying out of accrued annual leave is not obligatory and is subject to agreement of both the employer and
employee.
26.3 Annual Leave Travel Concessions—Officers Stationed
in Remote Areas
26.3.1 Where an officer’s headquarters is situated in
District Allowance Areas 3,5,6 and in that portion of area 4 located north of 30° South Latitude,
as defined in Schedule D—District Allowance of
the PSA/ Schedule G—District Allowance of the
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GOSAC Award, a travel concession to the value
of return economy airfares to Perth or Geraldton
will be provided for the officer and his/her dependants when the officer travels from his/her
normal place of employment on Annual Leave.
26.3.2 The officer will only be entitled to the actual cost
of the travel, up to the value of return economy
airfares for the officer and his/her dependents to
Perth or Geraldton, whichever is the higher. The
employer will not reimburse the officer unless
the officer supplies evidence acceptable to the
employer of the actual cost of travel.
26.3.3 An officer is required to serve 12 months in these
areas before qualifying for travel concessions.
27.—LONG SERVICE LEAVE
27.1 Accrued long service leave may be taken in periods of
not less than one day.
27.2 By written approval of the employer, accrued long service leave may be paid out (equivalent benefit) instead of taken.
27.3 The paying out of accrued Long Service Leave is not
obligatory and is subject to agreement of both the employer
and employee.
28.—SICK LEAVE
28.1 Sick leave entitlement
28.2 The sick leave provisions of the GOSAC Awards will
continue to apply, except that the Managing Director may
approve further paid leave in exceptional circumstances.
29.—FAMILY/CARER’S LEAVE
29.1 An employee with responsibilities in relation to either
members of their family or members of their household who
need their care and support, is entitled to paid leave of up to 5
days per annum, to provide care and support for such persons
when they are ill.
29.2 Family/carer’s leave taken will be deducted from an
employee’s sick leave entitlements, provided that 10 days of
the employee’s sick leave entitlement credited in the current
year cannot be used for family/carer’s leave. Family/carer’s
leave is not cumulative from year to year.
29.3 Where family/carer’s leave is exhausted, an employee
may take unpaid carer’s leave by agreement with the employer.
29.4 The employee will if required by the employer establish, by production of medical evidence or statutory
declaration, the illness of the person concerned and that the
illness is such as to require care by another.
29.5 The employee will, wherever possible, give the employer notice prior to the absence of the intention to take such
leave.
29.6 For the purposes of this clause, a family member or
member of the employee’s household is one who is wholly or
partially dependent on the employee.
30.—COMPASSIONATE LEAVE
30.1 Subject to paragraph 30.2 hereof, an officer will be
entitled to paid compassionate leave of up to 2 days on the
death of a family member.
30.2 The Managing Director may grant compassionate leave
on the death of a person other than a family member in personal and compassionate circumstances.
30.3 Compassionate leave will not be granted during a period of any other leave.
30.4 Payment for compassionate leave is to be made only
where the officer otherwise would have been on duty.
31.—SHORT LEAVE
The Award entitlement to short leave will no longer apply.
32.—CEREMONIAL/CULTURAL LEAVE
32.1 Ceremonial/Cultural Leave may be granted, to employees who have a ritual obligation to participate in ceremonial
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activity which requires absence from work. Such leave will
also include leave to meet the employee’s custom and traditional laws.
32.2 An employee granted leave to participate in ceremonial, cultural or traditional law activities will have such leave
deducted from accrued annual leave or long service leave.
32.3 Leave without pay to participate in ceremonial, cultural or traditional law activities may be granted by the
employer.
33.—PUBLIC HOLIDAYS
33.1 The following days are paid public holidays; New Year’s
Day, Australia Day, Good Friday, Easter Monday, Anzac Day,
Foundation Day, Labour Day, Sovereign’s Birthday, Christmas Day and Boxing Day.
33.2 Whenever any of these days falls on a Saturday or a
Sunday, the holiday is observed on the next succeeding Monday, or in the case of Boxing Day falling on a Sunday or
Monday, on the next succeeding Tuesday.
33.3 There is no entitlement to any additional Public Service holidays in addition to those prescribed in this agreement.
34.—CHRISTMAS CLOSEDOWN
34.1 The College may observe a closedown over the Christmas/New Year period.
34.2 The duration of the closedown will be at the discretion
of the Managing Director but will not exceed 12 working days.
34.3 Employees will be required to take annual leave, long
service leave, rostered days off, time in lieu of overtime or
flexitime credit hours on the working days that the College is
closed down. The employee may elect which form of leave is
to be taken.
34.4 The Managing Director will as soon as possible, in
each calendar year but not later than 30 June, advise employees of the period of closedown and the number of working
days involved.
34.5 When taking leave during the year employees must be
aware of the requirement to retain credits to cover the required
number of days over the compulsory close down period.
34.6 New employees, employees who have exhausted their
annual leave credits at the commencement of this Agreement,
or employees who have been granted approval to utilise all
leave credits will be entitled to take leave without pay or go
into debit to cover the amount of leave involved, provided a
refund is made by the employee, on termination, if credits to
the value of the leave taken in advance have not been accrued.
35.—PARENTAL LEAVE
Definitions
For the purpose of this clause, the following terms have the
following meanings—
“Adoption”: is the placement (including any initial temporary placement with a view to a permanent placement)
of a child who is less than 5 years of age, who is not the
natural or step-child of the employee or employee’s
spouse and who has not lived with the employee for longer
than 6 months.
“Adoption leave”: Unpaid parental leave of up to 12
months taken by either parent in connection with the adoption or placement of a child under the age of 5 years.
“Certification”—
(a) For the purposes of paternity leave means a certificate from a registered medical practitioner which
names the employee’s spouse, states that she is pregnant, and the expected date of birth.
(b) For the purpose of maternity leave means a certificate from a registered medical practitioner stating
that the employee is pregnant and the expected date
of birth.
(c) For the purpose of adoption leave and special adoption leave means the requirements that an employee
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must comply with before being eligible for the entitlement.
The employee must produce to the employer—
a statement from an adoption agency or other appropriate body of the placement of the child for
adoption purposes; or
presumed date confirming that the employee or employee’s spouse is to have custody of the child
pending application for an adoption order.
“Child”: A person to whom an employee or employee’s
spouse has given birth, or who is adopted by an employee
or employee’s spouse or who is placed with an employee
or employee’s spouse with a view to permanent adoption. This does not include a child or stepchild of the
employee or employee’s spouse who has previously lived
with the employee for a period of 6 months or more.
“Expected date of birth”: The day certified by a medical
practitioner, to be the day on which the birth of the child
of the employee, or employee’s spouse is expected.
“Maternity leave”: Unpaid parental leave of up to 12
months taken by a female employee in connection with
her pregnancy, and the subsequent birth of a child.
“Parental leave”: Any period of maternity leave, paternity leave and/or adoption leave of up to 12 months taken
in connection with the birth or adoption of a child.
“Paternity leave”: Unpaid parental leave of up to 12
months which is taken by a male employee in connection
with the birth or adoption of a child. Such an employee
is permitted to take one week of unpaid paternity leave
immediately after the birth or adoption of a child, in conjunction with any leave taken by his spouse.
35.1 Entitlement to parental leave
35.1.1 Employees are entitled to parental leave in connection with the birth or adoption of a child, in
accordance with this clause.
35.1.2 Parental leave only applies to part-time or full
time employees. Temporary full time or part-time
employees on fixed term contracts are only eligible for parental leave for the duration of their fixed
term contract of employment.
35.1.3 For female employees parental leave may, at the
employee’s discretion, commence prior to 6
weeks before the expected date of birth of the
child.
35.1.4 The minimum period of absence on maternity
leave will commence six weeks before the expected date of birth and end six weeks after the
day on which the birth has taken place, however
an employee may apply to the Managing Director to vary this period provided her application is
supported by a certificate from a registered medical practitioner indicating that the employee is
fit to continue or resume duty within this minimum period.
35.2 Eligibility for parental leave
35.2.1 An employee must comply with the certification
and notice requirements to be entitled to parental
leave, unless these requirements are waived by
the employer.
35.2.2 Any entitlement to parental leave is reduced by
any amount of parental leave taken by the employee’s spouse in relation to the same child.
Parental leave is not to be taken simultaneously
by both parents, except during one week of paternity leave taken immediately after the birth or
adoption of a child.
35.3 Notice requirements
An employee is to give the employer at least 10 weeks written notice of the intention to take parental leave other than for
the purposes of adoption and of the expected duration of the
leave.
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35.4 Transfer to a safe job
Where in the opinion of a registered medical practitioner
illness or risks arising out of the pregnancy or hazards connected with the work assigned to the employee make it
inadvisable for the employee to continue her present work,
she may be transferred to a safe job, at the rate and on the
conditions attached to that job or at the employee’s substantive level, whichever is the higher, until the employee
commences parental leave.
35.5 Variation and/or cancellation of parental leave period
35.5.1 The period of parental leave may be lengthened
or shortened by Agreement between the employer
and the employee, provided that the amount of
leave does not exceed the maximum allowed.
35.5.2 The employee must where practicable give the
employer 14 days written notice of any request
to vary the period of leave.
35.5.3 Parental leave applied for, but not commenced,
by an employee for any reason is cancelled. Reasons for cancellation include, but are not limited
to—
35.5.3(a) where a pregnancy terminates, other
than by the birth of a living child;
35.5.3(b) or where a planned adoption or placement of a child does not proceed.
35.5.3(c) An employee must notify the employer
of any change in certification details.
35.6 Parental leave and sick leave
35.6.1 Where the pregnancy of an employee terminates
after 28 weeks, other than by the birth of a living
child, and the employee is not on parental leave,
she is entitled to sick leave in accordance with
Award entitlements.
35.6.2 An employee who suffers any illness or injury
related to her pregnancy and/or the birth whilst
on parental leave cannot utilise sick leave entitlements.
35.6.3 An employee may utilise sick leave entitlements
in accordance with clause 27.1—Sick Leave when
not on parental leave.
35.7 Special adoption leave
An employee is entitled to special unpaid adoption leave of
up to 2 days to attend any compulsory interviews, examinations or the like which are required by the adoption procedure.
35.8 Effect of parental leave on leave entitlements and employment
35.8.1 Any absence on parental leave will not break the
continuity of service.
35.8.2 However, absence on parental leave will not be
taken into account for the purpose of salary increment progression. Paid leave entitlements such
as annual leave, long service leave and public holidays will not accrue during any period of parental
leave.
35.8.3 An employee may, instead of or in conjunction
with parental leave, take annual leave or long service leave entitlements to which he or she is
entitled.
An employee proceeding on parental leave may
elect to utilise—
35.8.3(a) accrued annual leave
35.8.3(b) accrued long service leave
for the whole or part of the period referred to in
subclause 35.1 of this clause. The periods of leave
referred to in paragraphs 35.8.3(a) and 35.8.3(b)
of this subclause, which are utilised, will be paid
leave.
35.9 Replacement employees
35.9.1 Before the employer engages a replacement employee (including a temporarily promoted or
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transferred employee), the employer must inform
that person of the temporary nature of the employment, and of the rights of the person on
parental leave who is being replaced.
35.9.2 The employer does not have to engage a replacement employee if one is not required.
35.10 Return to work after parental leave
35.10.1 An employee must confirm to the employer an
intention of returning to work prior to re-commencing work.
35.10.2 An employee returning to work from parental
leave is entitled to the position held immediately
before beginning parental leave. Where the employee was transferred to a safe job, the employee
is entitled to return to the position occupied immediately prior to transfer.
35.10.3 Where the position no longer exists, the employee
is entitled to the same classification and pay to
that of the employee’s former position, and for
which the employee is qualified and capable of
performing.
35.10.4 Where immediately before commencing parental leave, an employee was acting in a higher
position, or performing additional duties on a temporary basis, this subclause only applies in respect
of the position held by the employee immediately
before taking the acting or temporary position.
35.11 Termination of employment and parental leave
35.11.1 An employee may terminate his or her employment at any time during a period of parental leave,
by giving the employer the appropriate period of
notice detailed in the relevant award.
35.11.2 The employer must not terminate an employee
or transfer them from their existing position on
the grounds of the employee’s parental leave application and/or absence on parental leave.
36.—EMERGENCY AND COMMUNITY SERVICE
LEAVE
36.1 Emergency Service Leave may be granted to an Employee who is an active volunteer member of the—
• Western Australian State Emergency Service;
• Western Australian Bush Fire Brigade;
• St John Ambulance Brigade;
• Defence Force Reserves;
• Sea and rescue associations; or
• Other similar Authorities or bodies, recognised by
the College.
to attend emergencies as declared by the recognised Authority or body provided that it does not interfere with essential
customer service and work requirements.
36.2 If an employee is an active member of a recognised
Authority or body they are to advise the College of membership in writing at the commencement of employment or
membership in order to seek leave to attend emergencies.
36.3 The employer will be advised as soon as possible by
the employee, the emergency service or such other persons as
to the absence and, where possible, the expected duration of
the absence. Such advice will be provided within 24 hours of
the event or activity requiring the person’s absence.
36.4 The employee must complete a leave of absence form
immediately upon return to work.
36.5 The application form must be accompanied by a certificate from the emergency organisation certifying that the
employee was required for the specified period. If a certificate of attendance is not provided from the emergency service
organisation absence may be considered to be leave without
pay. If the absence is deemed to be leave without pay, any
adjustment in entitlements arising as a result of not proving a
certificate of service will be processed in the next scheduled
pay period.
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36.6 An employee, who during the course of the emergency
volunteers their services to an emergency service organisation, will comply with subclauses 36.2 to 36.5 inclusive.

40.7.2 such travelling is not within the suburb in which
the employee resides.

36.7 Such leave will not affect any continuity of service for
the purpose of higher duties arrangements or eligibility for
allowances.

41.—TRANSFER
41.1 The College may transfer, at the same level of classification, an officer from one office, post or position within the
College to another such office, post or position, for which
that officer possesses the appropriate qualifications and skills,
provided the College considers it to be in its interests to do so.
Such transfers include the transfer of an employee from one
campus of the College to another campus of the College.

36.8 An employee may be granted reasonable Community
Service Leave, subject to proof, to donate blood products to
the Red Cross Blood Bank.
37.—ANNUAL LEAVE LOADING
Annual leave loading provisions in the GOSAC Award have
been absorbed and no longer apply.
38.—SELF-FUNDED WORK BREAKS

41.2 The decision to transfer will be equitable and free from
bias.
41.3 If the College transfers an employee in accordance
with subclause 41.1 of this Clause it will comply with the
following—

38.1 Employees may receive 4 years salary over a period of
five years, with no attendance at work required in the fifth
year, in accordance with the College’s Policy and Guidelines.

41.3.1 The transfer will be at the employee’s current classification level;

38.2 The employer and an employee may agree to enter into
any other similar arrangements involving different periods of
time, in accordance with the Policy and Guidelines.

41.3.2 The transfer will not result in a loss of the employee’s continuity of service;
41.3.3 The transfer will not change the tenure of the employee;

PART 7: TRANSFERS, TRAVELLING AND WORKING
AWAY FROM USUAL PLACE OF WORK
39.—HOME BASED WORK
An employee may make application to the College to engage in home based work subject to the College’s Home Based
Work policy.
40.—TRAVELLING ALLOWANCE
40.1 This clause replaces Clause 42. —Travelling Allowance of the Government Officers’ Salaries, Allowances and
Conditions Award in its entirety.
40.2 An employee who travels on official business will be
reimbursed reasonable expenses on the basis of the production of receipts for reasonable expenses. Reasonable expenses
will include but not be limited to accommodation costs, purchase of meals as necessary, and cost of transport to destination.
40.3 In addition to clause 40.2—Travelling Allowance above,
an employee will be reimbursed reasonable incidental expenses
such as train, bus and taxi fares, official telephone calls, laundry and dry cleaning expenses, on production of receipts.
40.4 If on account of lack of suitable transport facilities, an
employee necessarily engages reasonable accommodation for
the night prior to commencing travelling on early morning
transport the employee will be reimbursed the actual cost of
such accommodation.
40.5 Reimbursement of expenses will not be suspended
should an employee become ill whilst travelling, provided
leave for the period of such illness is approved in accordance
with provisions of Clause 28.1—Sick Leave of this Agreement, and the employee continues to incur accommodation,
meal and incidental expenses.
40.6 Reimbursement claims for travelling in excess of 14
days in one month will not be passed for payment by a certifying employee unless the Managing Director has endorsed
the account.
40.7 An employee who is relieving at or temporarily transferred to any place within a radius of fifty (50) kilometres
measured from the employee’s headquarters will not be reimbursed the cost of midday meals purchased, but an employee
travelling on duty within that area which requires absence from
the employee’s headquarters over the usual midday meal period will be, on the production of receipts, for each meal
necessarily purchased, provided that—
40.7.1 such travelling is not a normal feature in the performance of the employee’s duties; and

41.3.4 The College’s and employee’s needs will be taken
into account in the transfer decision. The employee’s needs include distance of new work site from
place of residence, skills, qualification and experience of the employee, requirement to undertake
training to perform the duties of the new position.
41.3.5 The employee will be notified of the transfer decision and arrangements. The College will give
the employee at least four weeks notice of intention to transfer.
41.3.6 Policies relating to transfer will be documented,
equitable, free from bias, applied consistently and
accessible to College employees.
41.3.7 The decisions and processes relating to transfer
will embody the principles of natural justice including access to documentation specifically
relating to the particular employee’s transfer, explanation as to the reasons for the transfer and
consultation with the employee where their input is taken into consideration;
41.3.8 The transfer decision will be capable of review;
and
41.3.9 The appropriate confidentiality will be observed.
41.4 The College must adhere to the Public Sector Standards in Human Resource Management standard regarding
transfer.
41.5 The College will act in accordance with the report and
implement any recommendations of a reviewer selected by
the Commissioner for Public Sector Standards to investigate
any suspected breach of standard in accordance with s.15
of the Public Sector Management (Review Procedures)
Regulations 1995.
41.6 If the College does not act in accordance with and
implement the recommendations of the reviewer selected by
the Commissioner for Public Sector Standards, the College
will be in breach of the Agreement.
41.7 Should an application for a breach of the Public Sector
Standard relating to Transfer be lodged with the Managing
Director within 15 days of an employee being notified of a
decision to transfer and a review of the transfer be carried out,
the status quo will remain until such time as the reviewer has
made recommendations.
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70,010

67,593

65,372

62,162

60,067

58,094

56,174

2684.09

2591.43

2506.27

2383.20

2302.90

2227.26

2153.64

72,110

69,621

67,333

64,027

61,869

59,837

57,859

2764.61

2669.17

2581.46

2454.69

2371.99

2294.08

2218.25

2106.74

2037.37

1970.53

1906.17

1811.02

1761.59

1713.54

1652.27

1607.56

1564.03

1521.81

New Fortnightly
Rate
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66,594

64,406

61,243

59,180

57,236

55,344

54,951

53,141

51,398

49,719

47,237

45,948

44,695

43,097

41,931

40,795

39,694

Column D –
Annual Salary as at
First Pay Period on or
After March 15, 2002
3%*

* The payment of this increase is subject to the approval of the Cabinet Standing Committee on Labour Relations

46,855

YEAR 1

LEVEL 5

42,120

YEAR 1

LEVEL 4

37,407

YEAR 1

LEVEL 3

LEVEL

Column A Current Annual
Salary Rates

80
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74,500

77,887

YEAR 2

YEAR 3

94,559
99,561
104,561
109,564

88,234

93,162

98,090
103,016
107,945

YEAR 3

CLASS 1

CLASS 2
CLASS 3
CLASS 4

36,074

38,445

42,120

44,516

YEAR 3 (2.5)

YEAR 4 (3.2)

YEAR 5 (4.1)

YEAR 6 (4.3)

Under 21

Job Skills Trainees

16,593

19,625

34,179

YEAR 2 (2.3)

OTHER

32,468

YEAR 1 (2.1)

LEVEL 2/4

89,558

84,975

16,842

19,919

45,184

42,752

39,022

36,615

34,692

32,955

86,250

82,117

YEAR 2

83,349

79,055

75,618

72,846

Column B –
Date Of
Registration
1.5%

YEAR 1

LEVEL 9

71,769

YEAR 1

LEVEL 8

LEVEL

Column A Current Annual
Salary Rates

645.70

763.68

1,732.28

1,639.05

1,496.04

1,403.77

1,330.03

1,263.45

3,817.05
4,008.74
4,200.54

3,625.28

3,433.51

3,306.69

3,195.48

3,030.87

2,899.07

2,792.80

New Fortnightly
Rate

17,095

20,218

45,861

43,393

39,607

37,164

35,212

33,449

101,055
106,130
111,208

95,978

90,901

87,543

84,599

80,241

76,752

73,938

655.38

775.14

1758.27

1663.63

1518.48

1424.83

1349.98

1282.40

3874.30
4068.87
4263.55

3679.66

3485.02

3356.30

3243.41

3076.34

2942.56

2834.69

Column C –
Annual Salary as at
New Fortnightly
First Pay Period on or
Rate
After March 15, 2001
1.5%

17,607

20,825

47,237

44,695

40,795

38,279

36,268

34,453

104,086
109,314
114,544

98,857

93,628

90,170

87,137

82,648

79,054

76,156

Column D –
Annual Salary as at
First Pay Period on or
After March 15, 2002
3%*

675.04

798.39

1811.02

1713.54

1564.03

1467.58

1390.48

1320.88

3990.53
4190.93
4391.46

3790.05

3589.57

3456.98

3340.71

3168.63

3030.84

2919.73

New Fortnightly
Rate

81 W.A.I.G.
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SCHEDULE B—PRODUCTIVITY IMPROVEMENTS
PRODUCTIVITY IMPROVEMENT PLAN
Staff will actively participate in the development and implementation of a Productivity Improvement Plan/s (PIP/s) as
determined by the Managing Director.
PIPs may be developed at the College or Campus level, or
any combination as determined by the Managing Director.
The PIP/s may involve changes to work practices, but will
not involve changes to award/agreement/enterprise bargaining agreement employment conditions.
Subject to the approval of the Cabinet Standing Committee
on Labour Relations, a 3% pay increase will be paid to employees from the first pay period on or after 15 March 2002
for productivity improvements.
SCHEDULE C—SIGNATORIES OF PARTIES TO THE
AGREEMENT
The following signatories are authorised to sign this
Agreement.
Signatories
...........Signed............ Date 20/12/00
Employer—
Ian Lowth, Managing Director of Eastern Pilbara
College of TAFE, on behalf of the Governing Council
Signed for and on behalf of the Civil Service Association of
Western Australia (Inc) by
...........Signed............ Date 20.12.2000 Common Seal
Mr Dave Robinson, Branch Secretary,
Civil Service Association WA Inc
SCHEDULE D—ALPHABETICAL LISTING OF
PROVISIONS
Annual Leave
Annual Leave Loading
Annual Leave Travel Concessions
Arrangement
Availability of Agreements
Breaches of Discipline
Casual Employment
Ceremonial/Cultural Leave
Christmas Closedown
Compassionate Leave
Consultation Provisions
Definitions
Dispute Resolution Procedure
Emergency and Community Service Leave
Flexitime
Higher Duties
Home Based Work
Hours of Work
Long Service Leave
No Further Claims
Number of Employees Covered
Objectives of the Agreement
Parental Leave
Parties Bound
Past Productivity
Payment Arrangements
Productivity Improvements
Public Holidays
Relationship to Awards/Agreements
Repayments of Overpayments
Salaries
Salary Packaging
Scope
Self Funded Work Breaks
Short Leave
Sick Leave and Family/Carer’s Leave
Signatories of Parties to the Agreement
Substandard Performance
Term of Agreement and Renegotiation
Title
Transfer
Travelling Allowance
Variation of Allowances
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EDUCATION DEPARTMENT OF WESTERN
AUSTRALIA PUBLIC SERVICE, GOVERNMENT
AND MINISTERIAL OFFICERS’ ENTERPRISE
BARGAINING AGREEMENT 2000.
No. PSAAG66 of 2000.
2000 WAIRC 01577
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED,
DIRECTOR
GENERAL OF THE EDUCATION
DEPARTMENT OF WESTERN
AUSTRALIA, MINISTER FOR
EDUCATION, APPLICANTS
CORAM
SENIOR COMMISSIONER G L
FIELDING
DELIVERED
WEDNESDAY, 13 DECEMBER 2000
FILE NO/S
PSAAG 66 OF 2000
CITATION NO. 2000 WAIRC 01577
_______________________________________________________________________________

Result
Representation
Applicants

Agreement registered
Ms J van den Herik as agent on behalf of
the Civil Service Association of Western
Australia Incorporated and Ms C L
O’Brien as agent on behalf of the
Education Department of Western
Australia and the Minister for Education

_______________________________________________________________________________

Order.
HAVING heard Ms J van den Herik as agent on behalf of the
Civil Service Association of Western Australia Incorporated
and Ms C L O’Brien as agent on behalf of the Respondent,
and by consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders—
THAT the Agreement made between the parties lodged
in the Commission on 1 December 2000 entitled Education Department of Western Australia Public Service,
Government and Ministerial Officers’ Enterprise Bargaining Agreement 2000 and as subsequently amended by
direction of the Commission be registered in the terms of
the following Schedule as an industrial agreement in replacement of the Education Department of Western
Australia (CSA) Enterprise Bargaining Agreement 1998,
PSA AG 32 of 1998, which is hereby cancelled.
(Sgd.) G.L. FIELDIGN,
[L.S.]
Senior Commissioner/
Public Service Arbitrator.

PART 1.

Schedule.
APPLICATION OF AGREEMENT

1.—TITLE
This Agreement shall be known as the Education Department of Western Australia Public Service, Government and
Ministerial Officers’ Enterprise Bargaining Agreement 2000.
2—ARRANGEMENT
PART 1. APPLICATION OF AGREEMENT
1. TITLE
2. ARRANGEMENT
3. SCOPE
4. NUMBER OF EMPLOYEES COVERED
5. PARTIES TO THE AGREEMENT
6. DEFINITIONS
7. DATE AND OPERATION OF THE AGREEMENT
8. NO FURTHER CLAIMS
9. RELATIONSHIP TO PARENT AWARDS AND
AGREEMENTS
10. OBJECTIVES AND PRINCIPLES
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11. PREVENTION OF DISCRIMINATION
12. COPIES OF AGREEMENT
13. COMMITMENT
PART 2. SALARIES
14. SALARY INCREASES
PART 3. HOURS & CONDITIONS OF WORK
15. ANNUALISED HOURS
16. DEPENDANT CARE
17. FLEXIBILITY IN WORKING HOURS
18. HOME BASED WORK
19. IT SUPPORT CENTRE
20. LEVEL 1 CLASSIFICATION
21. PART TIME WORK
22. HUMAN RESOURCE MANAGEMENT INFORMATION SYSTEM
23. STUDENT ABSENTEEISM
PART 4. WORKING ENVIRONMENT
24. IMPROVING THE WORKING ENVIRONMENT
25. SECURITY
PART 5. REVIEWS
26. REVIEW OF SCHOOL SUPPORT STAFF CLASSIFICATION STRUCTURE
27. WORKLOAD REVIEW
28. LEVEL 1—FIXED TERM CONTRACT EMPLOYMENT
29. SOCIAL TRAINERS
30. RESIDENTIAL SUPERVISORS AND TECHNICAL OFFICERS
PART 6. LEAVE OF ABSENCE
31. ANNUAL AND LONG SERVICE LEAVE
32. ANNUAL LEAVE LOADING
33. ANNUAL LEAVE TRAVEL CONCESSIONS
34. CULTURAL/CEREMONIAL LEAVE
35. CLEARANCE OF ACCRUED ANNUAL LEAVE
36. DEFERRED SALARY SCHEME
37. EMPLOYEE FUNDED EXTRA LEAVE
38. FAMILY CARERS LEAVE
39. HIGHER DUTIES PAYMENT DURING PERIODS
OF LONG SERVICE AND ANNUAL LEAVE
40. PARENTAL LEAVE
41. EXTENDED PARENTAL LEAVE
PART 7. STAFFING
42. RELIEF REGISTRAR LIST
43. SPECIALLY FUNDED CONTRACTS
44. SCHOOL RESOURCEING
PART 8. ALLOWANCES
45. SCHOOL BUS SERVICES
46. NORTH WEST CHILD ALLOWANCE
PART 9. PERFORMANCE MANAGEMENT & EMPLOYEE/CAREER DEVELOPMENT
47. PROFESSIONAL AND CAREER DEVELOPMENT
48. PERFORMANCE MANAGEMENT
49. AGREEMENT TO MULTI-SKILLING
50. INDUCTION TRAINING
PART 10. GRIEVANCES, DISPUTE RESOLUTION &
CONSULTATION
51. CONSULTATION
52. DEVOLUTION
53. DISPUTE RESOLUTION PROCEDURE
54. GRIEVANCE RESLOLUTION PROCEDURES
55. STEERING COMMITTEE
PART 11. SIGNATURES
56. SIGNATURE OF PARTIES TO AGREEMENT
PART 12. SCHEDULES
SCHEDULE A—HOME BASED WORK
SCHEDULE B—HRMIS
3.—SCOPE
This Enterprise Bargaining Agreement shall apply to Education Department of Western Australia Employees, including
the Senior Executive Service, who are eligible to be members
of the Civil Service Association of WA Inc. (the “Union”).
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4.—NUMBER OF EMPLOYEES COVERED
It is estimated that the number of Employees who will be
covered by this Agreement will be four thousand one hundred
and ninety one (4191).
5.—PARTIES TO THE AGREEMENT
This Agreement is made between the Minister for Education (or successor) and the Director-General of the Education
Department of Western Australia and the Civil Service Association of Western Australia Inc.
6.—DEFINITIONS
In these terms and conditions, unless the context otherwise
requires, the following expressions shall have the following
meanings—
“Agreement” means the Education Department of Western Australia Public Service, Government and
Ministerial Officers’ Enterprise Bargaining Agreement 2000.
“Department” means the Education Department of Western Australia.
“Employee” means, for the purpose of this Agreement,
those Employees referred to in Clause 3—Scope.
“Employer” means the Minister for Education (or successor) and the Director-General/Chief Executive
Officer of the Education Department of Western
Australia.
“Government” means the State Government of Western
Australia.
“Minister” means the Minister or Ministers of the Crown
responsible for the administration of the Department.
“Union” means the Civil Service Association of Western
Australia Inc.
“PSA” means the Public Service Award 1992.
“GOSAC” means the Government Officers Salaries’,
Allowances and Conditions Award 1989.
“EDMOSAC” means the Education Department Ministerial Officers’ Salaries, Allowances and Conditions
Award 1983.
“WAIRC” means the Western Australian Industrial Relations Commission.
7.—DATE AND OPERATION OF THE AGREEMENT
7.1 This Agreement shall operate from date of registration
and shall remain in force for two years from the commencement date.
7.2 This Agreement will continue in force after the expiry
of its term until such time as either of the parties withdraws
from the Agreement by notification in writing to the other
party and to the WAIRC.
7.3 Subject to the continuation of the initiatives contained
in this Agreement, the pay quantum achieved as a result of
this Agreement will remain and form the new base pay rates
for future Agreements or continue to apply after the term has
expired.
7.4 The parties agree to commence negotiations on a new
enterprise Agreement at least six months prior to the expiration of this Agreement, in order to complete negotiations two
months prior to the expiration of the current Agreement.
8.—NO FURTHER CLAIMS
8.1 The parties to this Agreement undertake that for the duration of the Agreement there shall be no further salary or
wage increases sought or granted except for those provided
under the terms of this Agreement.
8.2 This Agreement will not reduce the ordinary time earnings of any Employee subject to this Agreement.
9.—RELATIONSHIP TO PARENT AWARDS AND
AGREEMENTS
9.1 This Agreement shall be read in conjunction with the—
• Public Service Award 1992;
• Government Officers Salaries, Allowances and Conditions Award 1989;
• Education Department Ministerial Officers Salaries
Allowances and Conditions Award 1983;
• Residential Supervisors Staff Agreement 1995; and
• Technical Officer—Agricultural Instruction Staff
Agreement 1997.
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9.2 This Agreement shall replace the—
• Education Department of Western Australia (CSA)
Enterprise Bargaining Agreement 1998.
9.3 In the case of inconsistencies, this Agreement shall have
precedence to the extent of the inconsistencies.
10.—OBJECTIVES AND PRINCIPLES
10.1 The Employer is committed to providing a sound, flexible and efficient education system aimed at providing students
with the necessary skills, competencies and confidence to be
able to participate in and contribute to today’s society. Essential to this commitment is the Employer’s obligation to
constantly evaluate its performance, to establish initiatives and
to implement changes that take into account the changing needs
of its students, the requirements and expectations of the community, and accountability at the school level.
10.2 This Agreement reflects the Employer’s obligation to
fulfil those commitments and is consistent with the Government Wages Policy and Workplace Bargaining Guidelines.
11.—PREVENTION OF DISCRIMINATION
11.1 It is the intention of the parties to this Agreement to
achieve the principles of the Equal Opportunity Act 1984 by
helping to prevent and eliminate discrimination and harassment on the basis of race, sex, marital status, pregnancy,
impairment, religious or political conviction, age, and family
responsibility or family status. The parties recognize that
achieving these principles may require differential treatment
of specific individuals and/or groups in circumstances provided for under the Act.
11.2 Accordingly, in fulfilling their obligations the parties
to this Agreement will make every endeavour to ensure that
neither the awards and this Agreement’s provisions nor their
operation are directly or indirectly discriminating in their effects
11.3 All Employees have an obligation not to engage in or
condone any behaviour which could be deemed to be discriminatory, including in the provision of educational services.
11.4 Employees engaging in discrimination or harassment
on the grounds of gender, sexuality, impairment or race will
be subject to disciplinary action.
12.—COPIES OF AGREEMENT
Every Employee covered by this Agreement shall be entitled to have access to a copy of this Agreement. The Employer
shall make sufficient copies available for this purpose.
13.—COMMITMENT
13.1 The parties agree that the achievement of the objectives set out in this Agreement are the responsibility of
management and Employees.
13.2 The parties will each take responsibility for promoting
this Agreement.
PART 2. SALARIES
14.—SALARY INCREASES
14.1 Employees will receive the following salary increases—
• 3% payable from the first pay period on or after the
date of registration,
• a further 3% from the first pay period on or after
twelve (12) months from the registration date of this
Agreement.
14.2 Salaries shall be paid in accordance with the following
table—
Current
3%
3%
Salary Registration 12 months
After Reg’n.
PUBLIC SERVICE
Level 1
1st Year
25685
26456
27249
2nd Year
26477
27271
28089
3rd Year
27267
28085
28928
4th Year
28052
28894
29760
5th Year
28843
29708
30600
6th Year
29633
30522
31438
7th year
30542
31458
32402
8th Year
31170
32105
33068
9th Year
32100
33063
34055

Level 2
1st Year
2nd Year
3rd Year
4th Year
5th Year
Level 3
1st Year
2nd Year
3rd Year
4th Year
Level 4
1st Year
2nd Year
3rd Year
Level 5
1st Year
2nd Year
3rd Year
4th Year
Level 6
1st Year
2nd Year
3rd Year
4th Year
Level 7
1st Year
2nd Year
3rd Year
Level 8
1st Year
2nd Year
3rd Year
Level 9
1st Year
2nd Year
3rd Year
Class 1
Class 2
Class 3
Class 4
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33213
34065
34963
35911
36902

34209
35087
36012
36988
38009

35236
36140
37092
38098
39149

38266
39328
40422
41546

39414
40508
41635
42792

40596
41723
42884
44076

43087
44295
45537

44380
45624
46903

45711
46993
48310

47930
49548
51229
52973

49368
51034
52766
54562

50849
52565
54349
56199

55778
57684
59658
61765

57451
59415
61448
63618

59175
61197
63291
65526

64994
67230
69663

66944
69247
71753

68952
71324
73905

73615
76446
79958

75823
78739
82357

78098
81102
84827

84343
87305
90684
95792
100902
106008
111119

86873
89924
93405
98666
103929
109188
114453

89479
92622
96207
101626
107047
112464
117886

13195
15421
17989
20822
23383

13591
15884
18529
21447
24084

13999
16360
19085
22090
24807

SPECIFIED CALLINGS
Year 1
33213
Year 2
34963
Year 3
36902
Year 4
39328
Year 5
43087
Year 6
45537

34209
36012
38009
40508
44380
46903

35236
37092
39149
41723
45711
48310

20763
21403
22040
22676
23315
23953
24688
25196
25947

21386
22045
22701
23356
24014
24672
25429
25952
26725

22027
22706
23382
24057
24735
25412
26191
26730
27527

26847
27537
28261
29027
29829

27652
28363
29109
29898
30724

28482
29214
29982
30795
31646

JUNIOR RATES
Level 1
Under 17
17 years
18 years
19 years
20 years

EDMOSAC
Level 1
Year 1
Year 2
Year 3
Year 4
Year 5
Year 6
Year 7
Year 8
Year 9
Level 2
Year 1
Year 2
Year 3
Year 4
Year 5
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Year 1
Year 2
Year 3
Year 4
Level 4
Year 1
Year 2
Year 3
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30931
31789
32674
33583

31859
32743
33654
34590

32815
33725
34664
35628

34827
35804
36809

35872
36878
37913

36948
37984
39051

SCHOOL ASSISTANTS—JUNIOR
Under 17
10666
10986
17 years
12466
12840
18 years
14540
14976
19 years
16830
17335
20 years
18901
19468

11316
13225
15425
17855
20052

RESIDENTIAL SUPERVISORS
Level 1
25685
26456
Level 2
26477
27271
Level 3
27267
28085
Level 4
28052
28894
Level 5
28843
29708
Level 6
29633
30522
Level 7
30541
31457
Level 8
31170
32105
Level 9
32100
33063
Residential Supervisors also receive a loading
Level 1, year 1 of the GOSAC salary rate
SOCIAL TRAINERS
Year 1
28052
Year 2
28843
Year 3
29633
Year 4
30541
Year 5
31170
Year 6
32100
PART 3.

28894
29708
30522
31457
32105
33063

27249
28089
28928
29760
30600
31438
32401
33068
34055
of 25% of

29760
30600
31438
32401
33068
34055

HOURS & CONDITIONS OF WORK

15.—ANNUALISED HOURS
15.1 Employees covered by the Public Service Award and
the Government Officers Salaries Allowances and Conditions
Award may work within an annualised hours arrangement
subject to operational requirements and Agreement between
the Employee and their line manager. Employees under an
annualised hours arrangement and who are covered under the
above awards shall be required to account for a total of 1950
hours in a 12-month period. These hours consist of 1800 working hours (including time counted as if worked eg. public
holidays, LSL, sick leave, etc.) based on 48 working weeks
and 150 hours (4 weeks) annual leave.
15.2 Subject to Employer requirements and authorisation
by their line managers, Employees shall have the ability to
work their hours on a 7-day a week basis. Any hours credited
to the annualised hours shall not attract any additional payment.
15.3 All Employees participating in this arrangement shall
be required to record times accurately on a timesheet with a
continuous total for hours worked over the settlement period.
The line manager will verify these times. Employees working
under this arrangement shall not be coerced into working any
hours outside their normal hours of duty
15.4 The normal hours of duty shall not exceed 10 hours
per day. No Employee shall be expected to work without a
10hour break between the completion of work on one day
and commencement of work on the next day.
15.5 One months’ notice shall be given by an Employee, or
by the Employer, for cessation of the annualised hours arrangements. The parties agree that such Employees will clear
any debit hours or that the Employer will give sufficient time
off to clear any credit hours, on a pro rata basis, prior to the
cessation of this arrangement.
16.—DEPENDANT CARE
16.1 The Employer recognises that Employees often have
family responsibilities which may need to be addressed within
their normal rostered work hours.
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16.2 The parties agree that they will examine options which
are designed to assist Employees with family responsibilities
to effectively discharge their work and family responsibilities. These options may include, work from home
arrangements, on-site emergency care facilities and provision
of referral and service provider information.
17.—FLEXIBILITY IN WORKING HOURS
17.1 This hours provision has been designed to promote
and encourage flexible working hours for both the Employee
and Employer. The concept of monthly hours will enable the
organisation to utilise its Employee resources efficiently and
effectively, whilst permitting Employees “time—off “ for recreational purposes and to attend to private issues.
17.2 Central Office (PSA/GOSAC), District Offices (PSA /
GOSAC) and Registrars (PSA/GOSAC).
(a) Normal Standard Hours
(i) Except as provided in this clause, the ordinary hours of work shall be 150 hours per four
weekly period with an average of 37.5 hours
per week to be worked between the hours of
7.00 am and 6.00 pm Monday to Friday.
(ii) The normal hours of work are 7.5 hours per
day.
(iii) An Employee may extend the meal break between 12 noon and 2.00 pm.
(iv) Subject to the prior approval of the Employer,
an Employee may be allowed to accrue a maximum of 5 full days’ flexi leave to be taken in
conjunction with annual leave.
(v) It is the Employee’s responsibility to arrange
to clear accrued hours. The hours shall be
cleared in either the financial year or calendar
year in which they were accrued, as agreed
between the Employee and their line manager.
Where it is agreed between the line manager
and the Employee that the accrued hours are
not able to be taken, they will be paid out at
the ordinary rate of pay.
(b) Flexible Hours
(i) An Employee may elect, in writing, to vary
their starting and finishing times between the
hours of 7.00am and 6.00pm Monday to Friday to a maximum of 150 hours per four
weekly period.
(ii) A maximum of 10 hours per day may be
worked where an individual Employee agrees,
provided that the ordinary hours worked in a
week do not exceed 50 hours (subject to pro
rata hours for part-time Employees).
(iii) Arrangements for working of flexible hours
as provided for in this clause shall be subject
to the Agreement of an Employee. No Employee shall be coerced into working flexible
hours.
(iv) Ordinary hours shall be consecutive except for
a meal break of at least 30 minutes, provided
that an Employee shall not be required to work
more than five hours consecutively without a
break.
(v) No Employee shall be required to recommence
work until at least 10 hours has elapsed from
the time the previous work has ceased.
(vi) Within each four week period, extra hours may
be accumulated and used at a later date. Hours
may be accumulated up to the equivalent of
37.5 hours (maximum) during any four week
period, provided that Registrars shall not be
permitted to accumulate more than 70 hours
(maximum) in any given calendar year.
(vii) Accumulated hours may be cleared in the form
of hours, days or weeks off, as agreed between
the Employee and their line manager, provided
that Registrars shall, as far as practicable, clear
their accumulated hours during school holidays.
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(viii) It is the Employee’s responsibility to arrange
to clear accumulated hours. The hours shall
be cleared in either the financial year or calendar year in which they were accumulated,
as agreed between the Employee and their line
manager. Where it is agreed between the line
manager and the Employee that the accumulated hours are not able to be taken, they will
be paid out at the ordinary rate of pay.
(c) Overtime
(i) A requirement to work more than 7.5 hours
in any one working day shall take into account
the Employee’s personal and family responsibilities.
(ii) Overtime provisions shall apply to time
worked by direction in excess of 7.5 hours on
any one working day or more than 75 hours
per fortnight. Overtime provisions shall be in
accordance with the provisions of the relevant
award.
(iii) All other provisions per Clause 16.—Hours
of the PSA and Clause 16.—Hours of the
GOSAC shall apply.
17.3 EDMOSAC Employees (Ministerial Officers)
Clause 8—Hours of the EDMOSAC award shall apply, except that—
(a) The span of hours is increased to between 7.00 am
and 6.00 pm Monday to Friday. Subject to the agreement of the Employee and their line manager,
Employees may elect in writing to work in accordance with flexible working arrangements or standard
hours prescribed by this subclause.
(b) Normal Standard Hours
(i) Except as provided in this clause, the ordinary hours of work shall be 130 hours per four
weekly period with an average of 32.5 hours
per week to be worked between the hours of
7.00 am and 6.00 pm Monday to Friday.
(ii) The normal hours of work are 6.5 hours per
day. Employees are required to work 41 weeks
per year. The parties will negotiate the extension of these provisions during the life of the
Agreement.
(iii) Nothing shall prevent the hours of duty being
varied by way of mutual Agreement recorded
in writing between the Employee and their line
manager. No Employee shall be coerced into
varying their hours.
(c) Flexible Hours
(i) Subject to the approval of the line manager,
an Employee may elect, in writing, to vary
their starting and finishing times between the
hours of 7.00am and 6.00pm Monday to Friday to a maximum of 130 hours per four
weekly period and to work variable weekly
hours.
(ii) Arrangements for working hours are to be
agreed between the Employee and their line
manager. No Employee shall be coerced into
working flexible working hours.
(iii) A maximum of 9 hours per day may be worked
where an individual Employee agrees, provided that the ordinary hours worked in a week
do not exceed 45 hours (subject to pro rata
hours for part-time Employees).
(iv) Ordinary hours shall be consecutive except for
a meal break of at least 30 minutes, provided
that an Employee shall not be required to work
more than five hours consecutively without a
break.
(v) No Employee shall be required to recommence
work until at least 10 hours have elapsed from
the time the previous work has ceased.
(vi) Within each four week period, extra hours
worked may be accumulated to a maximum
of 32.5 and used at a later date.
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(vii) Accumulated hours may be cleared in the form
of hours, days, or weeks off, as agreed between the Employee and their line manager.
(viii) It is the Employee’s responsibility to arrange
to clear accrued hours. The hours will be
cleared in either the financial year or the calendar year in which they were accrued, as
agreed between the Employee and their line
manager. Hours that cannot be cleared will be
paid out at the ordinary rate of pay.
(d) Overtime
(i) A requirement to work more than 6.5 hours
in any one working day shall take into account
the Employee’s personal and family responsibilities.
(ii) Overtime provisions shall apply to time
worked by direction in excess of 6.5 hours on
any working day or more than 65 hours per
fortnight in accordance with the provisions of
EDMOSAC.
17.4 Time off in Lieu
Adequate Employee records of time worked, time off in lieu
and any period of time off will be maintained and either kept
at the work site or will be accessible to the work site. All
Employees and their line managers are committed to the intent, spirit and goodwill of the hours of work provisions.
17.5 Remote Teaching Service
The parties agree that Ministerial Officers may, by Agreement with all parties, to meet the needs of remote schools,
vary the school year and hours per day to take into account
educational, cultural, climate and local factors. The Principal
will negotiate school hours and days of attendance and the
Employees will be consulted and have a choice of undertaking these changes. The total hours worked in any one year
will still equal the total hours that would have been worked if
the school year had not been varied by this Agreement. Total
hours to be worked in a year are 1332.5 (41 weeks x 32.5
hours pa)
17.6 Additional Hours—Primary Schools
The parties agree that where a registrar (Ministerial) employed in Class 6 Primary School (700 or more students,) a
Class 6 District High School (450 or more students) or a Class
5 Primary School (651 or more students) has currently elected
to work an extra 5 hours per week in school terms then these
arrangements will continue. The registrars will not be required
to work during the school holidays and will be entitled to the
same Leave of Absence arrangements as other Ministerial
Officers. The continuation or review of these arrangements is
subject to negotiation through the Steering Committee.
18.—HOME BASED WORK
18.1 Employees will be entitled to work from home under
conditions approved by their line manager.
18.2 Approval shall be subject to satisfactory arrangements
being in place to ensure that the Employer is not disadvantaged in the achievement of its objectives and that all duty of
care provisions are met. These arrangements are set out in
Schedule A of this Agreement.
19.—IT SUPPORT CENTRE
19.1 The Information Technology Support Centre provides
technical and application support services to schools and districts. The parties acknowledge that these staff, supporting the
Employer’s custom applications, need a good understanding
of school operations and administrative systems. The Support
Centre needs to attract school staff into these positions. It is
recognised that the demand for services from this area will
increase with the ongoing support of school administrative
systems and the implementation of HRMIS at school and district level.
19.2 To accommodate this requirement the parties recognise the need to employ staff on working conditions to match
those of school officers in order to attract staff with school
based experience and expertise. This is further supported as
the workload for the area is significantly diminished during
school holidays.
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19.3 Persons employed in the Support Centre may, with prior
approval of the manager, proportion their salary across the
full year to provide for paid leave during the school vacations. This shall be done in accordance with formula derived
from the Education Department Ministerial Officers Salaries’
Allowances and Conditions Award.
19.4 The annual salary shall be derived from the rates prescribed for public servant officers but shall be proportioned
according to the formula set out below in 19.5 to reflect the
time worked and the entitlement to payment during school
vacation periods.
19.5 Employees shall be required to work the full school
year (42 weeks) and throughout a full year will accrue entitlement to 4 weeks annual leave, making a total of 46 weeks.
The remaining balance of school vacation is payable at half
pay making a total of 48 weeks. Employees will have entitlement to 48 weeks pay proportioned across a 52 week year.
The following formula shall apply for the calculation of the
annual salary—
48
x
Public Service Annual Salary
52
1
19.6 An Employee who is employed for no less than four
continuous weeks but less than a full school year shall be entitled to payment for that proportion of the school vacation as
the time worked bears to a full school year, less any term vacation hours for which payment has already been made in the
year. Payment shall be made—
On resignation or termination other than termination for
misconduct, that proportion of the school vacation as the time
worked bears to the full school year; less any term vacation
hours for which payment has already been made in the year.
19.7 Employees employed less than the full time number of
hours as prescribed in Clause 17—Flexibility in Working
Hours shall receive the above entitlement on a pro rata basis
in the proportion which their hours of work bears to those of
a full time Employee.
20.—LEVEL 1 CLASSIFICATION
20.1 The parties agree that the adult Level one increment
range will be reduced from 9 to 7 increment levels.
20.2 The parties will negotiate the method of implementation in accordance with government wages policy. Options
will include removal of existing increments.
21.—PART TIME WORK
21.1 Definitions
Part time work is defined as work that is regularly undertaken for less than the designated full time hours and does not
attract a casual loading.
A part time position is one that has discrete functions and
responsibilities, arranged to be consistent with the principles
of job redesign and multiskilling.
21.2 Part time Agreement
(a) All part time arrangements shall be confirmed in writing before a part time Employee commences duty
and shall include the period of the arrangement, the
agreed daily and weekly hours of duty and the starting and finishing times in accordance with 21.3 of
this clause.
(b) Any Employee may make application to the Employer to convert from full time to part time work,
including for defined periods of time. The Employer
shall not unreasonably withhold permission for conversion. No Employee will be required to forgo their
classification level or conditions of service in order
to work part time. No Employee will be required to
work part time against his or her wishes.
(c) An Employee engaged directly as a part time Employee, who wishes to become a full time Employee,
will be required to seek promotion or transfer to a
full time position by application for advertised vacancies.
(d) Regard shall be had to the Employee’s Family Responsibilities in determining approval to work part
time.

87

21.3 Hours of Duty
The hours of duty shall be as set out in the relevant Award
and Agreement.
21.4 Salary and Related Matters
The salary and annual increments shall be paid as set out in
the relevant Award and Agreement.
21.5 Conditions of Employment, Leave and Allowances
In addition to the relevant Award provisions, the following
shall apply—
(a) A part time Employee is entitled to be paid annual
leave loading to a maximum calculated as follows—
Hours worked per fortnight
Normal fulltime hours per
Fortnight

x

Max Loading according to the relevant Award
1

(b) A part time Employee is entitled to sick leave credits on a pro rata basis according to the number of
hours worked each fortnight;
(c) A part time Employee will be allowed the prescribed
public holidays without deduction of pay in respect
of each holiday which is observed on a day ordinarily worked by the part time Employee. A part time
Employee will also receive the two days in lieu of
public service holidays.
(d) Part time Employees are entitled to travel concessions and travelling time on a pro rata basis according
to the usual number of hours worked per week;
(e) Part time Employees are entitled to short leave on a
pro rata basis.
(f) A part time Employee eligible for a District Allowance shall be paid the allowance on a pro rata basis
according to the usual number of hours worked per
week.
21.6 Training
Part time Employees shall have the same rights of access to
training, promotion and staff development opportunities as
full time Employees.
21.7 Communication and Consultation
Communication and consultation mechanisms will be examined to ensure that part time Employees are fully informed
and involved in decision making on the same basis as full
time Employees.
22.—HUMAN RESOURCE MANAGEMENT
INFORMATION SYSTEM
22.1 The Education Department implemented a new Human Resource Information System (HRMIS) in September
1998.
22.2 There will be ongoing issues of implementation regarding this system as modifications and upgrades occur. Such
changes will be subject to the Department’s Change Management process and the Union will be represented on the
Department’s Change Management Group.
22.3 The Department will continue to work towards the following outcomes as set out in Schedule B—HRMIS—
(a) Standardising leave entitlements where possible;
(b) Providing flexibility for leave arrangements within
broad guidelines; and
(c) Development of a fully automated, streamlined process for processing leave.
22.4 Details of specific administrative arrangements will be
conveyed to employees as the HRMIS system is implemented.
22.5 Where Employees are able to use the HRMIS system
to apply for leave, this will be subject to management approval. All leave will be based on the principle of accrual
according to actual hours worked.
22.6 Where necessary, appropriate training and support arrangements will be implemented to assist school based staff
in the implementation of HRMIS.
23.—STUDENT ABSENTEEISM
The parties will continue to monitor the need for electronic
recording of student attendance data in primary schools.
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PART 4.

WORKING ENVIRONMENT

24.—IMPROVING THE WORKING ENVIRONMENT
24.1 The parties acknowledge that a preventive approach to
occupational health issues is critical to the maintenance of
healthy workplaces. The parties will co operate in the development of an improved Department policy framework for
occupational safety and health.
2.2 During the life of this Agreement, the parties will continue to develop programs and strategies to address the
following areas—
(i) reduction in the incidence and duration of workplace
injury;
(ii) reduction in the incidence of workplace stress;
(iii) improved data management and reporting systems.
24.3 At all workplaces covered by this agreement, the Employer shall ensure compliance with the OSH legislation,
including Regulations and Codes of Practice made under that
legislation.
24.4 The Employer shall endeavour to ensure that Employee’s workload, work conditions, job content and organisation
do not lead to a deterioration of the physical or mental health
of that Employee.
24.5 Where the need is identified, the Employer will provide professional development for staff on the management
of stress in the workplace, identification of stressors and conflict resolution.
24.6 When a need is identified, the Employer will provide
access for staff to professional development on conflict resolutions skills and strategies.
24.7 The Employer will develop guidelines to enable each
workplace to develop by 30 June 2001—
(i) a critical incident response plan;
(ii) a plan for dealing with post traumatic effects of such
an incident on Employees.
24.8 The Education Department of WA’s Rehabilitation
Policy and Guidelines 1997 will be applied for the rehabilitation of any Employee affected by long term injury and illness
on the request of that Employee from 1 January 1999. The
aim is to return them to suitable employment. The Employer
will form a working party comprised of Union, Professional
Association and Employer representatives to develop guidelines for applying the Policy in this way. The Policy will only
be applied to rehabilitate non-workers’ compensation claimants, when risks and liabilities affecting the school, Employer
and the Employee can be minimised to a reasonable level.
24.9 “Long term injury or illness” for the purpose of this
Agreement shall be defined as any injury or illness requiring
the Employee to be absent from work for more than 20 consecutive working days. This absence must be supported by a
medical certificate from a medical practitioner.
24.10 The parties agree that whenever necessary, Occupational Safety and Health Representatives will be provided with
time to carry out the functions laid down in the relevant legislation. Arrangements to allow this to occur are to be negotiated
between the Occupational Safety and Health Representative
and the Principal.
24.11 Newly elected occupational safety and health representatives will be entitled to paid time off work and
reimbursement of reasonable actual expenses to attend a 5
day accredited introductory training course within their first
twelve months of office.
24.12 Elected occupational safety and health representatives
will be entitled to take leave from work, with pay and reimbursement of reasonable actual expenses, for a period, as is
required to attend approved occupational safety and health
training in each subsequent 2 year term of office.
24.13 All new Employees will be provided with appropriate occupational safety and health induction training within
the first six weeks of their employment. This induction training will outline Employer policies and procedures relating to
OSH, particular hazards to which they may be exposed, control measures applicable to each hazard, and how to instigate
preventive and remedial action.
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24.14 Employees with managerial responsibility will, whenever necessary, be provided with introductory occupational
safety and health management training.
24.15The parties agree that all new schools are to be provided with separate toilet facilities for staff and students. The
parties also agree that whenever the administration and staff
facilities and toilet facilities at existing schools are upgraded
separate staff toilets are to be provided.
24.16 The parties agree that all new schools will be provided with staff shower facilities at the time of construction.
It is also agreed that when administration and staff facilities
are upgraded at existing schools staff shower facilities will be
provided.
24.17 The Employer commits to the installation of air cooling in schools (evaporative air-conditioning) in the zone where
schools are required to be air cooled, over the next 3 years.
This program will result in the air-conditioning of 80 additional schools. Air-cooling will also be provided in at least
one area of all education support centres and units.
24.18 The Employer will by 30 June 2001 develop in consultation with the Union and the Insurance Industry, insurance
cover which will be made available to Employees, to cover
the loss of, theft or damage to personal effects and vehicles of
Employees whilst reasonably present on Employer premises.
The cost of such insurance will be met by the Employee. The
Employer agrees to allow Employees to elect to have the insurance premium deducted from their salary.
25.—SECURITY
The parties agree that where Employees are required to work
in isolated or special circumstances, appropriate security measures will be implemented.
PART 5. REVIEWS
26.—REVIEW OF SCHOOL SUPPORT STAFF
CLASSIFICATION STRUCTURE
26.1 The Employer will, upon the registration of this Agreement, in consultation and cooperation with the Union,
undertake a review of School Support Staff. It is intended that
the review be completed within 12 months and any recommendations for reclassification forwarded to the Classification
Review Group as soon as possible thereafter.
26.2 Specifically, the review shall consider the following—
• the appropriateness of the existing classification levels and the positions or class of positions that are
contained within each classification;
• the type of work performed, and responsibilities required of the position by the Employer;
• skills required to carry out the work;
• whether there has been sufficient significant change
to warrant a new classification;
• the nature and extent of delegation of responsibilities by Principals and other School Administrators;
and
• any other relevant factors for consideration.
26.3 The parties shall agree on the methodology and procedure to be followed for the abovementioned review.
26.4 The project brief and tender selection criteria will be
agreed between the parties.
26.5 A Work Value Steering Committee comprising an equal
number of representatives from both parties will oversee the
work of the appointed Reviewer. The parties will develop terms
of reference for the Work Value Steering Committee.
26.6 The final report of the Reviewer shall be made available to the parties to this Agreement.
26.7 The parties acknowledge the State Wage Case, Statement of Principles and will address changes in work value in
accordance with the Work Value Principle.
26.8 The parties shall report to the Commission on the
progress of the review six months from the date of registration of this Agreement.
26.9 Where the Union is not satisfied with the outcomes of
the above-mentioned review, it is acknowledged that application for the reclassification of individual positions may be
progressed through the Western Australian Industrial
Relations Commission.
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27.—WORKLOAD REVIEW
27.1 The Employer in consultation and cooperation with
the Union, shall undertake a review of the administrative, clerical and other school human resources (Registrars, School
Officers, Library and Laboratory staff) to determine whether
these are adequate for school operations. The review shall be
undertaken at a time as agreed between the parties.
27.2 Specifically, the review shall consider the following—
• The current allocation of FTEs for administrative,
clerical and other support staff in schools;
• The current allocation and use of “discretionary
days”;
• The provision of “overtime” and additional hours;
• The extent and nature of delegation in schools, and;
• Any other relevant factors for consideration.
27.3 It is intended that the Review shall be completed in
such time to enable any resultant recommendations accepted
by the Employer to be implemented upon registration of the
next enterprise bargaining Agreement.
27.4 The parties acknowledge that the Employer, pursuant
to the general principles of administration and management
as outlined in the Public Sector Management Act 1994, shall
administer the Education Department so that its resources are
deployed so as to ensure their most efficient and effective use.
27.5 The project brief and tender selection criteria will be
agreed between the parties.
27.6 A Workload Steering Committee comprising an equal
number of representatives from both parties will oversee the
work of the appointed Reviewer. The parties will develop terms
of reference for the Workload Steering Committee.
27.7 The final report of the Reviewer shall be made available to the parties to this Agreement.
28.—LEVEL 1—FIXED TERM CONTRACT
EMPLOYMENT
28.1 The Employer is committed to a policy of permanent
employment, and to only using fixed term contract employment where valid reasons exist for this.
28.2 The Employer will, within three months of registration of this Agreement, undertake an audit of Level 1 persons
employed on a fixed term contract of employment.
28.3 The purpose of the audit outlined in subclause 28.2 is
to identify the number of Employees on fixed term contracts,
and the circumstances of their appointments and positions they
hold. The Employer will identify Employees who have been
employed for longer than 12 months on a fixed term contract
basis.
28.4 The parties will meet to examine the circumstances of
Employees so identified. The purpose of the examination will
be to assess the basis upon which these Employees may be
converted to permanent. Factors that will be taken into account include—
• Total period of contract employment
• Whether the position held is substantively vacant
• Whether there is ongoing employment
• Whether the Employee was merit selected
• Whether the Employee has passed the public sector
entrance exam
28.5 While the parties will conduct discussions in accordance with subclause 28.4 it is accepted that at all times the
ability to offer permanency is subject to the discretion of the
Employer and establishment availability.
28.6 Nothing in this clause shall prejudice the application
by the Union before the Western Australian Industrial Relations Commission, with respect to the employment of
temporary/contract employees across the Public Sector.
29.—SOCIAL TRAINERS
29.1 The Employer will examine the conditions of employment and tenure of social trainers with a target date of 1 January
2001 for completing this. The Employer will give consideration to averaging salary across a calendar year within this
examination.
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29.2 The parties will meet to negotiate over any concerns
regarding conditions of employment, emanating from the examination outlined in subclause 29.1.
29.3 The parties will meet to examine the circumstances of
Employees engaged on a fixed term contract basis. The purpose of the examination will be to assess the basis upon which
these Employees may be converted to permanent or tenure
maximised. Factors that will be taken into account include—
• Total period of contract employment;
• Whether the position held is substantively vacant;
• Whether there is ongoing employment;
• Whether the Employee was merit selected, and;
• Whether the Employee has passed the public sector
entrance exam.
29.4 While the parties will conduct discussions in accordance with subclause 29.3 it is accepted that at all times the
ability to offer permanency is subject to the discretion of the
Employer and establishment availability.
29.5 The Employer will consider the ongoing provision of
Federal Government Funding when determining the term of a
fixed term contract for these Employees.
30.—RESIDENTIAL SUPERVISORS AND TECHNICAL
OFFICERS
The parties agree to negotiate the term and conditions of
employment applicable to Residential Supervisors and Technical Officers within 12 months of the registration date of this
Agreement. Where Agreement is unable to be reached the
current terms and conditions of employment will remain.
PART 6.

LEAVE OF ABSENCE

31.—ANNUAL AND LONG SERVICE LEAVE
The relevant awards will apply to annual and long service
leave except that Employees may be able to take their leave
entitlements in any form, provided that no absence for long
service leave is less than one working day and for annual leave
no less than 0.5 of a working day.
32.—ANNUAL LEAVE LOADING
32.1 Employees entitled to annual leave shall receive an annual leave loading.
32.2 The annual leave loading shall be paid as a lump sum
amount in the first pay period of December. This will be an
amount equivalent to the loading which would have been paid
had the Employee taken all the leave accruing for that calendar year. Shift workers annual leave will be in accordance
with the relevant award.
33.—ANNUAL LEAVE TRAVEL CONCESSIONS
33.1 Employees stationed in remote areas—
(a) Where an Employee’s headquarters is situated in District Allowance Areas 3, 5, 6 and in that portion of
area 4 located north of 30 degrees south Latitude, a
travel concession to Perth will be provided for the
Employee and those dependants residing with the
Employee, when proceeding on Annual Leave.
(b) An Employee and his/her dependants may elect to
travel elsewhere than to Perth, and, in that event,
shall be reimbursed the cost of that travel up to an
amount not exceeding the value of benefits to which
the Employee is entitled under sub-clause 33.1(a).
(c) An Employee is required to serve 12 months in these
areas before qualifying for travel concessions. However, Employees who have less than a year’s service
in these areas and who are required to proceed on
annual leave to suit departmental convenience will
be allowed the concessions. The concession may also
be given to an officer who proceeds on annual leave
before completing the years service provided that
the officer returns to the area to complete the years
service at the expiration of the period of leave.
(d) Travel concession not utilised within the twelve
months on becoming due will lapse.
(e) Part-time officers are entitled to travel concessions
on a pro-rata basis according to the usual number of
hours worked per week.
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33.2 Travelling time shall be calculated on a pro-rata basis
according to the number of hours worked.
Approved Mode
of Travel
(aa) Air

Travel Concession

Airfare for the Employee,
Dependant spouse and
Dependant children
(bb) Road
Full motor vehicle allowance
rates, but reimbursement not
to exceed the cost of the
return airfare for the
Employee, dependent
spouse and dependent
children, travelling in the
motor vehicle.
(cc) Air and Road Full motor vehicle allowance
rates for car trip, but reimbursement not to exceed
the cost of the return air fare
for the Employee. Air fares
for the dependent spouse and
dependent children.

Travelling Time
One day each way

North of 20 degree
Latitude—two and one half
days each way.
Remainder—two days each
way.

North of 20 degrees South
Latitude—two and one half
days each way.
Remainder—two days
each way.

33.3 Employees whose headquarters are located 240 kilometres or more from Perth.
Officers, other than those designated in 33.1 whose headquarters are situated two hundred and forty kilometres or more
from Perth General Post Office and who travel to Perth for
their annual leave may be granted by the Director-General
reasonable travelling time to enable them to complete the return journey.
33.4 Urgent Personal Business.
The parties agree that Employees who have an accrued entitlement to an annual leave travel concession pursuant to
subclause 19(10) of the Public Service Award 1992 may use
the concession for urgent private business. Employees who
do not have an accrued entitlement may use the concession
but will be required to agree to return to the location to work
for the remainder of the year.
34.—CULTURAL/CEREMONIAL LEAVE
34.1 An Employee who is legitimately required to be absent
from work for their tribal/ceremonial/cultural purposes shall
be entitled to take accrued annual leave, short leave or leave
without pay entitlements.
34.2 Ceremonial leave shall include leave to meet the Employee’s customs and traditional law and to participate in tribal/
ceremonial/cultural activities.
34.3 The Employee shall give the Employer reasonable notice prior to the absence of the intention to take such leave and
the length of the leave required.
34.4 Ceremonial leave shall be available to but not limited
to Aboriginals and Torres Strait Islanders.
35.—CLEARANCE OF ACCRUED ANNUAL LEAVE
35.1 The parties agree that the clearance of annual leave is
an important element of effective workforce planning.
35.2 The parties agree that annual leave accrued prior to 1
January, 2001 will be acquitted prior to 1 January, 2002. Those
Employees who wish to take the accrued leave after 1 January
2002 must negotiate an alternative date with their line manager.
36.—DEFERRED SALARY SCHEME
36.1 Subject to approval by the Manager, and endorsement
by the relevant Director, Employees may apply to participate
in a Deferred Salary Scheme. The Scheme will provide for
Employees to elect to receive 80% of their normal pay for 4
years and take the fifth year off as self funded leave and be
paid the salary forgone in the previous 4 years.
36.2 A maximum of 100 places will be allocated per annum. At the commencement of third term of each year
applications will be called with Employees wishing to participate in the scheme the following year being required to
complete an “Election to Participate” form. The Employer will
then determine which applicants will be placed on the scheme
the following year and will advise those applicants who are
not successful. Those applicants who are not successful will
be automatically considered for the scheme the next year.
36.3 An Employee who elects to participate in the scheme,
pursuant to subclause 36.1 and 36.2, may withdraw at any
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time and will be paid the exact sum of accrued salary. No
interest will be paid due to a taxation ruling preventing such
payments. The sum accrued will be paid in one lump sum and
Employees will be taxed on that money and any other salary
received in that financial year. This could result in the Employee being taxed at a higher rate in that financial year.
36.4 As continuous service can not be guaranteed in some
circumstances, (eg: for temporary Employees), breaks in service will not be considered as withdrawal, but will be considered
a non-participatory periods only.
Non-participatory periods include—
- Secondments where the outside authority pays;
- Leave Without Pay;
- Sick Leave Without Pay greater than three months;
- Maternity Leave and Parental Leave; and
- Study Leave
36.5 During non-participatory periods participants will be
paid normal salary.
36.6 Periods of non-participatory service will delay the commencement of the leave year by at least the length of that
non-participatory period. Non-participatory periods will consist of whole pays.
36.7 Participatory periods will include—
- Approved leave while in receipt of Workers Compensation;;
- Sick leave without pay less than or equal to three
months;
- Long Service Leave;
- Sick Leave With Pay; and
- Secondments where the Education Department pays
36.8 The leave year will count as good service for the purposes of—
- Superannuating (if normal contribution is maintained);
- Long Service Leave Entitlement; and;
- Sick Leave Entitlements.
36.9 The leave year will not count as service for salary increments.
36.10 Participants will not be able to request deferment or
temporary suspension of their participation in the scheme. If
a participant decides that, for whatever reason, they need to
resume normal pay they must withdraw from the scheme.
36.11 Participants may not work for the Employer in the
leave year.
37.—EMPLOYEE FUNDED EXTRA LEAVE
37.1 Subject to the approval of the Manager and relevant
Director, an Employee may be entitled to an additional 4 weeks
leave per annum in accordance with sub-clauses 37.2, 37.3,
37.4 and 37.5 below.
37.2 An Employee may receive 48 weeks pay spread over
the full 52 weeks of the year.
37.3 The additional 4 weeks per year will not be able to be
accrued. In the event that the Employee cannot take the leave,
his/her salary will be adjusted at the completion of the 12
month period to take account of the time worked during the
year that was not included in salary.
37.4 The additional 4 weeks leave per year will not attract
leave loading.
37.5 The Employer will ensure that superannuating arrangements and taxation effects are fully explained to the Employee
by the relevant agency.
38.—FAMILY CARERS LEAVE
38.1 Use of sick leave
(a) Employees covered by this Agreement may, with the
consent of the Employer, use up to the equivalent of
5 days per year of accrued sick leave in accordance
with this clause, to provide care for another person,
subject to—
(i) the Employee being responsible for the care
of the person concerned; and
(ii) the person concerned being a member of their
family.
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(b) The definition of family shall be as provided for in
the WA Equal Opportunity Act 1984.
(c) The Employee shall, wherever practicable, notify the
Employer of the intention to take leave prior to the
absence. This notification shall include the reasons
for taking such leave and the estimated length of the
leave. If it is not practicable for the Employee to
give prior notice of absence, the Employee shall
notify the Employer by telephone of such absence.
(d) The Employee shall, if required, establish by production of a medical certificate or statutory
declaration, the nature of the illness of the person
concerned.
38.2 Other Leave for Family Purposes
An Employee may elect, with the consent of the Employer,
to take unpaid leave, for the purpose of providing care to a
family member who is ill or to take annual leave in single day
periods not exceeding five days in any calendar year at a time
or times agreed between the Employee and line manager.
39.—HIGHER DUTIES PAYMENT DURING PERIODS
OF LONG SERVICE LEAVE AND ANNUAL LEAVE
The parties agree that Employees who have been on a continuous period of higher duty for more than two years; and
who take long service leave or annual leave entitlements, will
be paid at the higher duty salary rate for that period of leave.
Payment of this higher duty salary rate while on this period of
leave is dependent on the Employee returning to the position
that they had occupied immediately prior to commencing that
leave or retiring immediately at the end of the period of leave.
A retiring Employee shall be entitled to higher duties allowance on their accrued and pro rata leave entitlements upon
retirement.
40.—PARENTAL LEAVE
40.1 Definition
“Employee” includes full time, part time, permanent
and fixed term contract Employees.
“Replacement Employee” is an Employee specifically
engaged to replace an Employee proceeding on parental
leave.
40.2 Eligibility for Parental Leave
(a) Subject to subclause 40.2(h) of this clause, an Employee is entitled to a period of up to 52 weeks
parental leave in respect of the birth of a child to the
Employee or the Employee’s spouse/partner.
(b) An application for parental leave shall be in the form
approved by the Employer and supported by a certificate of a registered medical practitioner stating
the expected date of birth of the child.
(c) Where the Employee applying for the leave is the
partner of a pregnant spouse, one weeks leave may
be taken at the birth of the child concurrently with
parental leave taken by the pregnant Employee.
(d) An Employee adopting a child under the age of five
years shall be entitled to three weeks parental leave
at the placement of the child and a further period of
parental leave up to a maximum of 52 weeks.
(e) An Employee seeking to adopt a child shall be entitled to two days unpaid leave for the Employee to
attend interviews or examination required for the
adoption procedure. Employees working or residing outside the Perth metropolitan area are entitled
to an additional days leave. The Employee may take
any paid leave entitlement in lieu of this leave.
(f) Subject to this clause, where both partners are employed by the Employer, the leave shall not be taken
concurrently except under special circumstances and
with the approval of the Employer.
(g) An Employee proceeding on parental leave may elect
to utilise any accrued annual leave or accrued long
service leave for the whole or part of the period of
parental leave or extend the period of parental leave
with such leave.
(h) An Employee may extend the maximum period of
parental leave with a period of leave without pay
subject to the Employer’s approval.
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(i) An Employee on parental leave is not entitled to paid
sick leave and other paid award absences.
(j) Where the pregnancy of an Employee terminates
other than by the birth of a living child then the Employee shall be entitled to such period of paid sick
leave or unpaid leave for a period certified as necessary by a registered medical practitioner.
(k) Where a pregnant Employee not on parental leave
suffers an illness related to their pregnancy, or is required to undergo a pregnancy related medical
procedure, the Employee may take any paid sick
leave to which she is entitled, or such further unpaid
leave for a period certified as necessary by a registered medical practitioner.
40.3 Notice and Variation
(a) The Employee shall give not less than ten week’s
notice in writing to the Employer of the date the Employee proposes to commence parental leave, and
stating the period of leave to be taken.
(b) An Employee proceeding on parental leave may elect
to take a shorter period of parental leave and may at
any time during that period of leave elect to reduce
or extend the period stated in the original application, provided that four weeks written notice is
provided.
40.4 Transfer to Safe Job
(a) Where illness or risks arising out of pregnancy or
hazards connected with the work assigned to the
Employee make it inadvisable for the Employee to
continue in her present duties, the duties shall be
modified or the Employee may be transferred to a
safe position of the same classification until the commencement of parental leave.
(b) If the transfer to a safe position is not practicable,
the Employee may take leave without pay for such
period as is certified necessary by a registered medical practitioner.
40.5 Replacement Employee
Prior to engaging a replacement Employee the Employer
shall inform the person of the temporary nature of the employment and the entitlements relating to the return to work
of the Employee on parental leave.
40.6 Return to Work
(a) An Employee shall confirm the intention to return
to work by notice in writing to the Employer not
less than four weeks prior to the expiration of the
period of parental leave;
(b) An Employee on return from parental leave shall be
entitled to the substantive position that the Employee
occupied immediately prior to proceeding on parental leave. Where an Employee was transferred to a
safe job pursuant to sub-clause 40.5 of this clause,
the Employee is entitled to return to the substantive
position occupied immediately prior to the transfer;
(c) An Employee may return on a part time basis to the
same substantive position occupied prior to the commencement of leave or to a different position at the
same classification level on a part time basis in accordance with the part time provisions of the relevant
award;
(d) Where the substantive position occupied by the Employee no longer exists, the Employee shall be
entitled to a position of the same classification level
with duties similar to that of the abolished position.
40.7 Effect of Leave on Employment Contract
(a) Fixed Term Contract
An Employee employed for fixed term contract shall
have the same entitlement to parental leave, however the period of leave granted shall not extend
beyond the term of that contract.
(b) Continuous Service
Absence on parental leave shall not break the continuity of service of an Employee. However, it shall
not be taken into account in calculating the period
of service for any purpose under the relevant award
or this Agreement.

92

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
(c) Termination of Employment
An Employee on parental leave may terminate employment at any time during the period of leave by
written notice in accordance with the relevant award.

41.—EXTENDED PARENTAL LEAVE
41.1 Subject to all other leave entitlements being exhausted,
Employees will be entitled to apply for leave without pay following parental leave. This leave will be referred to as “leave
without pay following parental leave”.
41.2 Any period of leave without pay must be applied for
and approved in advance and will be granted on a year by
year basis. Where both parents are Employees of the Employer,
the total period of leave without pay following parental leave
will not exceed two years.
41.3 Where an Employee has leave without pay following
parental leave, the Employee will return to employment to the
same level but not necessarily to the same position.
PART 7. STAFFING
42.—RELIEF REGISTRAR LIST
42.1 The parties will continue to develop the relief registrar
list for use at a district level. This will ensure that schools are
able to operate efficiently and effectively by having access to
a local data base of personnel who are able to undertake relief
duties.
42.2 The parties will also investigate the expansion of the
relief list to include all school support staff.
43.—SPECIALLY FUNDED CONTRACTS
43.1 The parties agree that Specially Funded Contracts are
not to be used to employ staff and are only to be used for—
- tasks which are not appropriate for normal non-teaching staff;
- tasks which apply to a particular short term project;
- tasks which are part of one-off or special projects
which are quite distinct from day to day school and
Central Office responsibilities; and
- projects which involve contracts for service or contracts for a product which do not replicate a contract
of employment where persons would have legal
claim to employment conditions.
43.2 All Specially Funded Contracts are to be approved by
the line manager.
44.—SCHOOL RESOURCING
44.1 Effective from the beginning of the 2001 school year
the Employer will provide schools with a recurrent amount of
$5.6M as discretionary days which will be distributed on a
base and differential resourcing model. The resourcing model
is founded on a range of base allocations, with further resources allocated on a per capita student basis.
44.2 The base allocation of discretionary days for the duration of this Agreement includes 60 days for Senior High
Schools, 57 days for District High Schools and 52 days for
Primary Schools. These days are provided to assist schools in
performing administrative tasks in the office, library and laboratory.
44.3 As a general guideline the allocation of discretionary
days on a per capita student basis will be one discretionary
day for approximately every 25—35 students, this ratio is
dependant on total student numbers within the State.
44.4 Schools may convert all or part of the discretionary
days to an increased Full Time Equivalent (FTE) for an end
dated period. The conversion of Discretionary Days to FTE
includes the ability to increase the hours of existing part time
Employees. Except in exceptional circumstances and subject
to approval by the District Director (or his or her delegate),
discretionary days cannot be converted for overtime purposes.
44.5 The allocation of discretionary days will be a matter
for the normal school decision process which will include the
Registrar. The deployment of discretionary days shall only be
for persons who are covered by this Agreement, or eligible to
be governed by this Agreement and will be subject of an annual audit.
44.6 The Employer, in consultation with the Union, will
develop policy and guidelines to protect the integrity of the
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funding and to ensure that the $5.6M is utilised in the manner
for which it has been appropriated.
44.7 The parties commit to the finalisation of the guidelines
outlined in subclause 44.6 by December 2000, to enable these
to be utilised for the purposes of the beginning of the 2001
school year.
PART 8. ALLOWANCES
45.—SCHOOL BUS SERVICES
45.1 Employees who are responsible for managing administrative duties in relation to school bus services shall be entitled
to receive a special responsibility allowance where the responsibility has been specifically delegated to the Employee.
45.2 The special responsibility allowance shall be in accordance with those allowances prescribed under the Teachers
(Public Sector Primary and Secondary Education ) Award
1993, Schedule B—Salaries and Additional Payments. Payment of the Allowance will be subject to certification by the
Principal that no other member of school staff is responsible
for these bus duties.
45.3 Where this certification does not exist, Employees covered by this Agreement will not be required to undertake
administrative duties in relation to school bus services.
45.4 Only one allowance is payable per school.
46.—NORTH WEST CHILD ALLOWANCE
The parties agree that this allowance will not be paid to
Employees covered by this Agreement.
PART 9. PERFORMANCE MANAGEMENT &
EMPLOYEE/ CAREER DEVELOPMENT
47.—PROFESSIONAL AND CAREER DEVELOPMENT
47.1 The parties confirm a commitment to professional and
career development for all Employees. Employees recognise
their obligation to maintain and update their skills and the
Employer recognises its obligation to provide Employees with
opportunities to maintain and update their skills.
47.2 In particular, the Employer is committed to training to
enable Employees to keep up to date with professional and
technological development with particular emphasis on computer software program training.
47.3 School based Employees subject to this Agreement will
have equitable access to professional development through
the provisions of the School Grant in any school year. In particular, school registrars and other officers will have access to
relevant professional development opportunities. This may
include attendance at appropriate conferences. Approval to
attend such conferences will not be unreasonably withheld.
47.4 The Employer is committed to career development for
Employees affected by the devolution of functions to schools
and district offices from Central Office. The Employer will
seek expressions of interest for employment of a different
nature well in advance of specific positions being identified
as excess. These Employees may request on the job training
and work experience in other areas (eg schools). Line managers will not unreasonably withhold their release for short trial
periods (eg one week). The Employer will liase with the Public Sector Management Office and other agencies with regard
to the availability of suitable placements for these affected
Employees.
48.—PERFORMANCE MANAGEMENT
48.1 The parties agree that line managers are responsible
for the implementation of a performance management system
for all staff in accordance with the provisions of the Public
sector Management Act 1994 and the Public Sector Standards.
48.2 Performance management plans will be completed for
all Employees.
48.3 The implementation of performance management plan
including, resourcing, training and funding issues for school
based staff will be negotiated though the Steering Committee.
49.—AGREEMENT TO MULTI-SKILLING
49.1 Employees may be deployed in a way that will best
address the needs of the work site. Employees will agree to
carry out such duties as are within the limits of their skills,
competencies and training, providing the duties are appropriate to the Employee’s classification.
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49.2 Specific duties for temporary periods may be allocated
to Employees from other positions in the work site. This could
include assisting outside the Employees usual work area during periods of peak workload. Work output expectations in
the ‘usual’ work area will be adjusted accordingly.
49.3 Where an Employee has appropriate training and skills,
Employees may be required to undertake a greater range of
duties on an ongoing basis provided that an Agreement has
been formalised between the Employee and their work site
manager. Such duties shall not compromise duty of care or
occupational health and safety requirements.
49.4 If an Employee undertakes duties of a higher classification, the Employee’s personal salary will be appropriately
adjusted by the payment of partial or full higher duties allowance.
50.—INDUCTION TRAINING
50.1 The parties agree that new Employees will benefit from
an induction program which facilitates their understanding of
the Education Department, its functions and objectives, and
their responsibilities.
50.2 Line managers will be responsible for ensuring that an
induction program is provided to all new Employees.
PART 10.

GRIEVANCES, DISPUTE RESOLUTION &
CONSULTATION

51.—CONSULTATION
51.1 The parties recognise the need for effective communication to improve the business performance and working
environment of the Education Department. The parties acknowledge that the Employer will continue to make decisions
and that it is responsible and accountable to Government by
statute for the effective and efficient operation of the business.
51.2 The parties agree that—
(a) Where the Employer has determined that there may
be major changes in production, programme, organisation, structure or technology which are likely to
have significant effects on Employees, the Employer
shall notify the Employees who may be affected by
the proposed changes and the Association as early
as possible.
(b) For the purpose of this clause “significant effects”
include termination of employment; major changes
in the composition, operation or size of the Employer’s workforce or in the skills required; elimination
or diminution of job opportunities, promotion opportunities or job tenure; the alteration of hours of
work; the need for retraining or transfer of Employees to other work or locations and restructuring of
jobs.
(c) The Employer shall discuss with the Employees affected and the Union, inter alia, the introduction of
the changes referred to in 51.1 of this clause, the
effects the changes are likely to have on Employees,
measures to avert or mitigate the adverse effects of
such changes on Employees and shall give prompt
consideration to matters raised by the Employees
and/or the Union in relation to the changes.
(d) The discussion shall commence as early as practicable after a firm decision has been made by the
Employer to make the changes referred to in 51.1 of
this clause, unless by prior arrangement, the Union
is represented on the body formulating recommendations for change to be considered by the Employer.
(e) For the purposes of such discussion the Employer
shall provide to the Employees concerned and the
Union all relevant information about the changes
including the nature of the changes proposed, the
expected effects of the changes on Employees and
any other matters likely to affect Employees. Provided that the Employer shall not be required to
disclose confidential information, the disclosure of
which would be inimical to the Employer’s interests.
(f) The parties agree that where the workload and/or
responsibilities of Employees changes including
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matters arising from the administration of the school
grant, a review of staffing requirements and classification levels of those affected will be undertaken in
conjunction with the Steering Committee as soon as
possible.
52.—DEVOLUTION
52.1 The parties agree to meet regularly to review any matters arising from the ongoing devolution of functions from
Central Office to schools and district offices.
52.2 The parties note that during the life of this Agreement
there will be ongoing devolution of functions to schools and
district offices from Central Office as agreed by the parties in
the Education Department of Western Australia (CSA) Enterprise Bargaining Agreement 1996 and Education Department
of Western Australia (CSA) Enterprise Agreement 1997.
52.3 As work is devolved from Central Office there may be
a consequent change in workload for some Central Office areas. The intention is to adjust staffing levels to maintain a
match between workload and staffing in Central Office.
52.4 Where a Central Office position is identified as excess
as a result of a reduction in workload due to devolution, the
following will apply—
- the affected Employee may elect to voluntarily transfer to a suitable alternative position; or
- the affected Employee may elect to take leave without pay for a period not exceeding 12 months; or
- the provisions of the Public Sector Management Act
(Redeployment and Redundancy Regulations) shall
apply.
53.—DISPUTE RESOLUTION PROCEDURE
53.1 The following procedure shall apply for the purpose of
dealing with any question, dispute or difficulties between an
Employee and the Employer arising under this Agreement,
including any provisions implied in the Agreement by the
Minimum Conditions of Employment Act 1993. The principle
of conciliation and direct negotiation shall be adopted for the
purpose of prevention and settlement of any industrial dispute that may arise.
53.2 The parties should take an early and active part in discussions and negotiations aimed at preventing or settling
disputes and where in any case a dispute cannot be resolved
by direct consultation between the parties involved, the dispute is to be processed in accordance with the following
procedures—
(a) For work site/work area disputes the Union representative and/or Employee(s) concerned shall utilise
the process in Clause 54—Grievance Resolution
Procedures of this Agreement.
(b) Where the Union or Employee believes that the dispute has system wide ramifications, the dispute may
be referred directly to the Secretary of the Union
and the Director-General of the Department in accordance with Clause 54—Grievance Resolution
Procedures of this Agreement. If the matter remains
unresolved then either party may refer the matter to
the Western Australian Industrial Relations Commission.
(c) If a dispute relates to an alleged ambiguity or uncertainty in this Agreement either party may at any time
apply for variation of the Agreement to eliminate
the alleged uncertainty or ambiguity or the Commission may act on its own motion to take steps to
vary the Agreement.
54.—GRIEVANCE RESOLUTION PROCEDURES
54.1 The parties recognise that they have different roles and
responsibilities. In doing so they also accept the need for a
grievance settlement procedure and commit themselves to following this procedure in order that disputes can be settled
through consultation and negotiation whenever possible.
54.2 Principles
(a) The objective of this procedure is to ensure that grievances raised by Employees are resolved in a fair,
equitable and prompt manner. The principles of natural justice will apply at all stages of the procedure.
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Confidentiality will be maintained. This procedure
will be followed in accordance with legislative requirements that might otherwise apply.
(b) The grievance should be reported as soon as is practicable after the grievance has arisen so that a
resolution can be obtained as close to the work site
and as soon as possible. The status quo will be maintained during the period of any dispute established
under this clause.
(c) The Employee/s may request the presence or assistance of recognised union representatives or other
person of their choice at any stage of the grievance
resolution process.
(d) An Employee will not be subject to any form of discrimination or retaliation because they have raised a
grievance.
(e) Where the Union/Employee believes that the grievance has system wide ramifications, the grievance
may be referred directly to the Secretary of the Union and the Director-General of the Department in
accordance with Clause 53—Dispute Resolution
Procedure of this Agreement.
(f) The provisions of this clause do not apply where a
current Act or alternative formal procedures exist (i.e.
Promotion Appeals).
54.3 Work site/Work area Grievances Procedure
(a) When an Employee or group of Employees within a
work site consider they have a grievance the matter
shall be acted on in accordance with the provisions
of this Clause. Subject to the Industrial Relations
Act 1979 as amended, any grievance, complaint or
dispute, shall be dealt with in the following manner—
(b) Level One—(Direct Work Site/Work Area Level i.e.
School Level, District Office or Directorate Level)
(i) The Employee(s) concerned shall raise the
matter with the person or persons who are the
source of the complaint. If the matter cannot
be resolved at this level then it is to be raised
with the Employee’s line manager. If unable
to resolve the matter the line manager shall,
within two working days, refer the matter in
writing to the most senior workplace officer
and the Employee(s) shall be advised accordingly in writing.
(ii) The senior workplace officer shall provide a
written response within five working days of
the matter being referred. If the senior officer
is unable to answer the matter they will refer
the matter to the second level of resolution
and advise the affected Employee(s) in writing.
(iii) Where a grievance directly concerns the manager that would normally respond to the
grievance the matter will immediately be referred to the next level supervisor.
(c) Level Two (Out of Direct Work site)
The Employer or delegate shall, as soon as practicable after considering the matter before it, advise the
Employee(s) or, where necessary the Union of its
decision. Provided that such advice shall be given
within five days of the matter being originally referred out of the work site.
54.4 Nothing in this procedure shall preclude the parties
reaching Agreement to shorten or extend the period specified
in 54.3.
54.5 If the matter remains in dispute after the above processes have been exhausted either party may refer the matter to
Central Office Workplace Relations Directorate for direct resolution with the Union. If the matter remains unresolved either
party may refer the matter to the Western Australian Industrial Relations Commission.
55.—STEERING COMMITTEE
55.1 The parties will establish a Steering Committee for
monitoring the implementation of this Agreement.
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55.2 Membership of the Committee will comprise four (4)
Union nominees and four (4) Employer nominees. The Steering Committee may vary the membership of the Committee
from time to time.
55.3 Guidelines for the operation of the Steering Committee will be determined by the parties to the Agreement.
PART 11. SIGNATURES
56.—SIGNATURE OF PARTIES TO AGREEMENT

PART 12. SCHEDULES
SCHEDULE A—HOME BASED WORK
1. Definitions
“Home based work site” means a private dwelling agreed
between the Employer, the Employee and the Union.
“Home based Employee” means an Employee at the home
based site.
“Home based work” means regular performance of ordinary hours of duty at the home based site.
“Office based site” means the location where the Employee would ordinarily work if there were no home
based work arrangement.
2. Terms and Conditions
(a) Terms and conditions contained in this schedule apply to an Employee who is approved to perform his/
her ordinary hours or part thereof at a home based
work site.
(b) The Employee’s home based work site will be
deemed to be his/her headquarters for the purposes
of payment of allowances and other arrangements.
(c) The status of the home based Employee will be identical to that of an office based Employee. All relevant
awards, Agreements, policies and legislation shall
apply and be binding.
(d) The Employee agrees to maintain an accurate record
of hours worked including work carried out at the
home based work site. The Employee is to be
contactable during periods in which home based
work is carried out and available for communication with the Employer.
(e) The home based work site may be used for overtime
provided that separate written Agreement is reached
prior to the commencement of overtime. Overtime
hours of work will be agreed in writing and paid in
accordance with the overtime provision of this Agreement. A copy of the written Agreement will be held
by both the Employee and the Employer for the period during which the overtime is carried out at the
home based work site.
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(f) Home based work will be on the basis that the Employee spends a designated period of time agreed
between the Employer and the Employee of his/her
usual weekly hours of duty at the office based site.
(g) The Employer will be responsible for the provision
and maintenance of Departmental equipment in a
condition that complies with the Western Australian
Occupational Health and Safety Act 1984 and the
provision of supplies as set out in clause 3 of this
schedule provided that the Employer and the Employee may agree on any alternative arrangements if
appropriate. Such alternative arrangements must be
recorded.
(h) An Employee in a home based work arrangement is
prohibited from contracting out his/her work.
(i) The Employer shall ensure home based Employees
have the same opportunities for career development
and training as office based Employees. In particular—
(i) a home based Employee will carry out such
duties as are within the limits of the Employee’s skill, competence and training and job
description; and
(ii) an Employee working at the home based site
will be expected to undertake appropriate
work-related training, occupational health and
safety training and staff development and shall
receive notification of career and training opportunities available. Such training may
include change to work design, work organisation and technical developments in his/her
field of employment; and should occur in work
time, at either the office based site or in a recognised training centre.
3. Initiation of and Approval for Home Based Work
(a) A home based working arrangement will only be
entered into on a voluntary basis which may be initiated by the Employee. An Employee may only
initiate a proposal for home based work in respect
of—
(i) that Employee’s substantive position; or
(ii) a position in which the Employee is temporarily performing duties.
(b) Each application for a home based work arrangement is to be considered on a case by case basis.
(c) The Employer shall provide the unions with a quarterly report of home based work arrangements.
(d) The parties acknowledge that a home based work
arrangement will not be appropriate when an Employee is on a return to work program, particularly a
graduated return to work program following an injury as a result of work. Should it be considered
appropriate to initiate a home based work arrangement in this circumstance the Employer and
Employee must consult the Employee’s approved
rehabilitation provider prior to commencing such an
arrangement.
(e) A home based work arrangement is not a substitute
for dependant care. The Employee has the responsibility to ensure the home based work arrangement is
appropriate to the Employees domestic circumstances.
(f) It is the Employees responsibility to assess the personal implications of commencing home based work
with respect to taxation, insurances, leasing or mortgage arrangements.
4. Requirements for Approval
(a) Before approval can be given for a home based work
arrangement to commence, the Employer and the
Employee must agree to the following matters—
(i) The address, telephone number, facsimile
number and E-mail address of the home based
work site.
(ii) The duties to be performed.
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(iii) The days and hours of duty at the office based
site and at the home based site.
(iv) Duration of the arrangement and agreed period of notice for purposes of terminating the
arrangement.
(v) The specific facilities to be used at the home
based work site.
(vi) The method of disseminating Employer communication bulletins to the home based
Employee where access to that information
may be reduced.
(vii) Methods of measuring work performance,
provided that systems-based automated work
measurements will not be used as the sole
means for determining or monitoring individual work performance.
(viii) Details of the Employers assets and supplies
to be used at the home based site, including
maintenance arrangements.
(ix) Details of the Employee’s assets and supplies
to be used at the home based site for official
use, including maintenance and insurance coverage.
(x) Details of the work space and facilities to be
provided when the Employee attends the office based site.
(xi) Any alterations to the workplace and facilities that may be required resulting from
Occupational Health and Safety legislation.
(b) All matters listed in clause 4(a) above and the matters listed hereunder shall be recorded—
(i) The Employee’s name.
(ii) The Employee’s position indicating whether
it is the Employee’s substantive position.
(iii) The name and position of the Employee’s supervisor.
(iv) The Employee’s division/branch/department/
area/centre.
(v) Agreed security measures and Occupational
Health and Safety requirements.
(c) After approval of a home based work arrangement
and prior to the arrangement commencing, the Employer will provide the Union with respect to the
relevant work details of the numbers and classifications of staff who will be working from home.
5. Characteristics Not Considered Appropriate for Home
Based Work
(a) Employees performing the duties of a position where
the position could be described as having at least
one of the following characteristics will not be considered for home based work—
(i) The position requires a high degree of supervision or close scrutiny.
(ii) The position requires a direct client face to
face contact on a frequent basis without the
option of easily rescheduling.
(iii) The position does not lend itself to objective
performance monitoring of outcomes.
(iv) The position requires the occupant to be a
member of a team and that regular direct face
to face contact on a daily basis with other team
members at the office based site is an integral
part of the job’s responsibilities.
(v) The position has other characteristics which
the Union and the Employer have agreed are
unsuitable for home based work.
6. Access Arrangements
(a) The parties acknowledge that management or management representatives will from time to time need
to obtain access to a home based site and that the
Union may wish to visit a member while he or she is
working from a home based site. The parties acknowledge that only management will require urgent
access which will only be granted under the terms
of this clause.
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(b) The parties also acknowledge that the consent of the
home based Employee is required before access can
be obtained to a home based work site.
(c) Unless urgent access is required to a home based
work site, or the home based work Employee agrees
otherwise, on a case by case basis the home based
work Employee must be given at least two clear days
notice of any persons’ intention to physically enter
the home based work site. Neither the Employer or
Union will apply pressure to reduce this notice
period.
(d) The purpose for which management may require urgent access to a home based work site are—
(i) maintenance of faulty equipment;
(ii) occupational health and safety purposes;
(iii) urgent security and audit purposes; and
(iv) other purposes agreed between the Employer
and the union.
(e) The purpose for which non-urgent access may be
sought include but are not limited to—
(i) routine maintenance of equipment and supplies;
(ii) assessing and monitoring of security arrangements of equipment and documents;
(iii) routine occupational health and safety assessments;
(iv) access by union to member where office based
site access would not be adequate; and
(v) supervision where office based supervision
would not be adequate.

7. Termination and Renegotiation
(a) In the event of renegotiation as a result of the commencement of a return to work program the
Employee’s approved rehabilitation provider must
be consulted.
(b) A home based working Agreement may be—
(i) altered or discontinued by Agreement at the
request of the Employer or the Employee, provided that neither party will unreasonably
withhold Agreement to alter or discontinue the
arrangement;
(ii) terminated by the Employer due to operational
requirements after a period of four weeks’
notice including where the Employee unreasonably withholds consent with respect to
access by management or management representatives in accordance with clause 6 of this
schedule.
(iii) terminated by the Employer on grounds of inefficiency of the arrangements after four
weeks’ notice;
(iv) terminated by the Employer in the event of
failure to comply with Occupational Health
and Safety or security arrangements as outlined in clause 6 of this schedule.
(c) Where an arrangement is terminated in accordance
with this clause the Employee will be provided with
written reasons at the time when notice is given. In
accordance with the principles of natural justice, the
Employee shall be given 2 weeks to reply to the
written reasons and the Employer will give due consideration to any response provided.
8. Review of Home Based Work Arrangements
(a) A joint review shall be commenced by the parties to
this Agreement, three months prior to expiration of
this Agreement.
(b) The review will be based on survey data obtained
from participating Employees and organisational
units.
(c) All information relevant to the review will be provided to the unions prior to the conduct of review.
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(d) The terms of reference of the joint review will include appropriate terms to evaluate—
(i) any need for reimbursement of additional net
costs incurred by home based Employees;
(ii) any need to revise security arrangements for
home based work;
(iii) the need for a further review;
(iv) any other matters deemed appropriate.
(e) The parties agree to consider other characteristics
beyond those set out in clause 4 of this schedule
which may be inappropriate for home based work,
specifically arrangements that could involve continuous and repetitive keyboarding.
SCHEDULE B — HUMAN RESOURCE
MANAGEMENT INFORMATION SYSTEM
ITEM
GENERAL
Reporting Part Time
Workers Leave
Entitlements

Maintenance of School
Vacation Breaks

DESCRIPTION
Leave entitlements for part time workers will be
shown in full time rates ie. 0.5FTE will show as
6.25 days sick leave, 10 days annual and 6.5
weeks LSL. When booking leave, a part time
officer will need to specify the appropriate rate
of pay. This will convert the full entitlement into
a part time equivalent, eg. 6.25 days sick leave
on full pay converts to 12.5 days sick leave on
0.5 pay.
For security reasons, vacation breaks table will
be maintained centrally. Schools have the
capacity to over-ride breaks to meet local needs.
The number of vacation days cannot be altered.
Additional days worked to be treated as RDO’s
at the site.
Annualisation of annual leave loading

ANNUAL LEAVE
Annual Leave Loading
Standardising Anniversary Anniversary date for annual leave will be the
Date
commencement date of employment. Presently
Employees accrue pro rata annual leave on a
calendar year basis commencing 1 January each
year. The new practice will not disadvantage any
Employee but is a fairer and more equitable
policy. Employees will continue to be able to
access both accrued credits as well as pro rata
credits up to a maximum of 20 days.
PORTABILITY OF LEAVE Previous service history will be reinstated
Continuity of Service
(accrued leave balances including sick leave, long
service leave and other leave and entitlements
not paid out at the end of the employment
contract) if the period of the break in service does
not exceed six months.
SICK LEAVE
Employees may take up to five days sick leave
Sick leave Without a
per annum without a medical certificate.
Medical Certificate
Viewing Sick Leave
With People Soft, accrued sick leave will be
entitlements
shown on the pay advice. This will enable
officers to more accurately plan and manage their
accrued leave during periods of illness
Converting half pay credits The new information system will automatically
to full pay credits
pay all sick leave at the full time pay rate unless
the officer requests that some or all of the leave
be paid at half pay. This facility will give officers
control over their personal financial affairs
during periods of illness
LONG SERVICE LEAVE The 50% rule will no longer apply. Subject to
Expansion of LSL
the full accrued entitlements being used, officers
may request to expand their full entitlement to
take 6 months on half pay or less or 12 months
on quarter pay.
Access to LSL
LSL can be taken for any amount of time at the
manager’s discretion. In general, it will not be
approved in amounts of less than one day.
Viewing LSL entitlements With People Soft, accrued LSL will be shown on
the officer’s pay advice. This will enable officers
to more accurately plan and access their accrued
leave.
DEFERRED SALARY
Standardise the DSS scheme and making the two
SCHEME
systems (CSA/SSTU) compatible with respect to
accruing service towards LSL
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Order.
HAVING heard Ms L. Dowden on behalf of the Applicants
and there being no appearance on behalf of the Respondent,
and by consent, the Commission pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby
orders—
THAT the agreement made between the two parties
lodged in the Commission on 28 November 2000 entitled Fintern/BLPPU and the CMETU Collective
Agreement 2000 and replaces Agreement No. AG 213 of
1997 be registered as an Industrial Agreement.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
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and the CMETU Collective Agreement 2000.
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Dispute Settlement Procedure
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Safety Dispute Resolution
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Amenities
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Training and Related Matters
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Drug & Alcohol, Safety & Rehabilitation
Program
20
Clothing & Safety Footwear
21
Income Protection
22
Accident Pay
23
Union Membership
24
Signatories to the Agreement
25
Appendix A—Drug & Alcohol, Safety and
Rehabilitation
Appendix B—Site Allowance
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3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Fintern Pty Ltd (hereinafter referred to as “the company”), the Western Australian
Builders’ Labourers, Painters and Plasterers Union of Workers and the Construction Mining Energy Timberyards Sawmills
and Woodworkers Union of Australia—WA Branch (hereinafter referred to as “the unions”) and all employees of the
company eligible to be members of the unions.
4.—APPLICATION
This agreement shall apply to all employees of the company engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition of buildings or
other structures of any kind whatsoever on—
1. All sites where the Principal Contractor has an agreement or understanding with the Union;
2. All sites where the bricklaying or block laying subcontract value is greater than $300,000 labour and
materials or $200,000 labour only;
3. All sites in the CBD (as defined in Appendix A)
4. All allowances and conditions as specified in this
agreement shall apply at all times unless otherwise
agreed between the parties.
This agreement shall apply in Western Australia only. There
are approximately 6 employees covered by this agreement.
5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read
and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (hereinafter referred to as “the award”).
2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agreement shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.
6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay period commencing on or after the date of signing and shall
remain in force until the 1st of November, 2002.
7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid
according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)
Current EBA 1st November
Rate
2001
Hourly Rate
Hourly Rate
$
$
Labourer Group 1
18.91
19.86
Labourer Group 2
18.26
19.17
Labourer Group 3
17.78
18.67
Plaster, Fixer
19.65
20.63
Painter, Glazier
19.20
20.16
Signwriter
19.62
20.63
Carpenter/Roofer
19.79
20.78
Bricklayer
19.61
20.59
Refractory Bricklayer
22.47
25.59
Stonemason
19.76
20.75
Rooftiler
19.43
20.40
Marker/Setter Out
20.35
21.37
Special Class T
20.61
21.64
APPRENTICE RATES

Plasterer, Fixer
Year 1
Year 2 (1/3)
Year 3 (2/3)
Year 4 (3/3)
Painter. Glazier
Year 1 (.5/3/5)
Year 2 (1/3), (1.5/3.5)
Year 3 (2/3), (2.5/3.5)
Year 4 (3/3), (3.5/3.5)

Current EBA
Rate
Hourly Rate
$

1st November
2001
Hourly Rate
$

8.25
10.81
14.74
17.29

8.66
11.35
15.47
18.15

8.06
10.56
14.40
16.90

8.47
11.09
15.12
17.74
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Signwriter
Year 1 (.5/3.5)
Year 2 (1/3, 1.5/3.5)
Year 3 (2/3. 2.5/3.5)
Year 4 (3/3, 3/5/3.5)
Carpenter/Roofer
Year 1
Year 2 (1/3)
Year 3 (2/3)
Year 4 (3/3)
Bricklayer
Year 1
Year 2 (1/3)
Year 3 (2/3)
Year 4 (3/3)
Stonemason
Year 1
Year 2 (1/3)
Year 3 (2/3)
Year 4 (3/3)
Rooftiler
6 months
2nd 6 months
Year 2
Year 3
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Current EBA
Rate
Hourly Rate
$

1st November
2001
Hourly Rate
$

8.24
10.79
14.72
17.27

8.66
11.35
15.47
18.15

8.31
10.88
14.84
17.42

8.73
11.43
15.59
18.29

8.24
10.79
14.71
17.26

8.65
11.32
15.44
18.12

8.31
10.88
14.84
17.42

8.73
11.43
15.59
18.29

11.07
12.17
14.23
16.70

11.62
12.78
14.94
17.54

3. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.
4. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.
5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.
Date
CPI Limit
Additional Payment
June 2001
5%
1% (paid 1/9/2001)
June 2001
6%
2% (paid 1/9/2001)
June 2002
5%
1% (paid 1/9/2002)
June 2002
6%
2% (paid 1/9/2002)
8.—INDUSTRY STANDARDS
Redundancy
The company shall increase redundancy contributions on
behalf of each employee to the following sums on a weekly
basis—
Rate on signing
$50
Rate as of 1/05/2001
$60
Superannuation
(i) The Company will make a payment of $60 per week per
employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.
The Company will advise all employees subject to the Agreement of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.
Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Building Unions Superannuation Scheme (the “C+BUSS”).
In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.
In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
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the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.
(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification allowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, leading hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work undertaken during ordinary hours of work, including fares and travel.
9.—SICK LEAVE
For sick leave accrued after the date of signing this agreement the following will apply—
(a) The Company’s employees shall have the option of
converting 100% of accrued sick leave entitlement
to a cash payment on termination
(b) If an employee who has been terminated by the Company without exercising the above option is
re-engaged within a period of six months, the unpaid balance of sick leave shall continue from the
date of re-engagement.
(c) Where the Company has signed a previous Agreement with the Union that also allowed for the
conversion to cash payment on termination for accrued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.
(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.
(e) Employees shall have the option of converting to a
cash payment all sick leave entitlements over 5 days.
Payment shall be made on the last pay period prior
to the Christmas closedown.
10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT
The parties agree to commence negotiations for a new collective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to conclude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.
11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in
the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agreement to which the union is a party exists that provides for
higher rates of pay and conditions.
2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.
12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment
shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.
13.—SENIORITY
1. The parties agree the continuity of employment is desirable wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.
2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.
3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.
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4. Where an employee is re-engaged within a period of six
months the employee shall maintain continuity of service and
all accrued entitlements with the Company.
14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made
2. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be notified when specialist sub-contractors are to be engaged.
15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of
a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-contractor.
2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.
3. Further provided that when a sub-contract is let for labour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.
4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.
5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further between the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.
16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should
be dealt with as close to its source as possible.
2. An employee or the union delegate should initially submit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representative of the company.
3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.
4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.
5. Whilst the above procedures are being followed work
should continue as normal.
6. This procedure is to be followed in good faith and without
unreasonable delay by any party.
7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the parties—
• referred to the Western Australian Industrial Relations
Commission for conciliation and if required arbitration. The Commissions decision will be accepted by
all parties subject to legal rights of appeal; or
• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the
parties, for determination.
8. This dispute settlement procedure does not apply to health
and safety issues.
17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe
operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The company
recognises its responsibilities to provide a safe and healthy
workplace.
2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.
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3. No person shall dismiss a safety complaint. Any complaint
should be referred to the company safety officer or workers’
safety representative to be dealt with in accordance with the
following procedures—
(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety representative.
(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.
(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.
(iv) While there is disagreement on the ruling of the company safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.
(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to undertake an inspection of the disputed area for the
purpose of resolving any such matter.
(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolution of the dispute.
(vii) If no agreement can be reached between the
parties the matter will be dealt with in accordance
with the dispute resolution procedure of this agreement.
(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.
(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.
18.—TRAINING AND RELATED MATTERS
1. A training allowance of $14.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund. This shall increase to $15.00 per week on 1 November
2001.
2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year prorata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.
The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.
The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.
An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.
For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.
Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.
3. The Company will actively encourage employees to seek
formal recognition of their skills (recognition of prior learning), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Certificates.
19.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM
The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.
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20.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee
by the Company, upon the completion of five working days.
(a) 1 pair safety boots, to be replaced on a fair wear and
tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair
wear and tear basis.
(c) 1 bluey jacket for each employee employed during
the period 1 April to 31 October. (One issued per
year)
2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

d) If this happens 3 times the worker shall be given a written warning and made aware of the availability of treatment/
counselling. If the worker refuses help he/she may be transferred/dismissed the next time he/she is dangerously affected.
e) For the purposes of disciplinary action a warning shall be
effective for a period of 12 months from the date of issue.
f) A worker having problems with alcohol and or other
drugs—
• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended
treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay while
attending treatment.

21.—INCOME PROTECTION
The Company agrees to insure employees covered by this
Agreement for injury and sickness. The scheme is to be negotiated between the parties

4. IMPLEMENTATION
To assist with the adoption and implementation with this
policy the company will—
a) Clearly state its endorsement of the BTG Drug and
Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a
representative of the BTG Drug and Alcohol Program to address a meeting of employees to discuss
and endorse the program.
c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety committee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

22.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay
where the employee receives an injury for which weekly payments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Compensation and Rehabilitation Act 1981, as amended.
2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compensation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s ordinary wage under this Agreement.
3. The Company shall pay accident pay during the incapacity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.
23.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all employees covered by the agreement, to be financial members of
the Unions.
24.—SIGNATORIES
BLPPU
..........K. Reynolds..........
common seal
Date: 24/11/00
CMETU
..........J. McDonald.........
common seal
Date: 24/11/00
The Company:
.......................................
Signature
Date: 23/11/00
.........Lewis Malley.........
Company Seal
Print Name
APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM
1. PRINCIPLE
People affected by alcohol, and/or drugs are a safety hazard
to themselves and all other persons in the workplace.
2. FOCUS
• Site safety and the involvement of the site safety committee
• Peer intervention and support
• Rehabilitation
3. WORKPLACE POLICY
a) A person who is affected by drugs or alcohol will not be
allowed to work until that person can work in a safe manner.
b) The decision on a persons ability to work in a safe manner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.
c) There will be no payment of lost time to a person unable
to work in a safe manner.

APPENDIX B—SITE ALLOWANCE
1. This agreement shall apply to construction work undertaken in the commercial/industrial sector of the building
industry in the state of Western Australia within a 50km radius of the Perth General Post Office.
2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the relevant building construction awards as well as any industrial or certified agreements
made in conjunction with those awards which do not prescribe
a site allowance.
3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.
4. Site Allowance Formula
At the commencement of a project the particular site allowance to apply shall be determined in accordance with the
following formula—
4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value
Site Allowance
Up to
$520,000
NIL
Above
$520,000 to $2.17 m $1.95
Above
$2.17m to $4.55m
$2.30
Over
$4.55m
$2.90
Renovations, Restorations and/or Refurbishment
Work
Project Contractual Value
Site Allowance
Up to
$520,000
NIL
Above
$520,000 to $2.17m $1.75
Above
$2.17m to $4.55m
$1.95
Over
$4.55m
$2.50
4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value
Site Allowance
Up to
$520,000
NIL
Above
$520,000 to $2.17 m $1.75
Above
$2.17m to $4.55m
$1.95
Over
$4.55m
$2.50
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Renovations, Restorations and/or Refurbishment
Work
Project Contractual Value
Site Allowance
Up to
$520,000
NIL
Above
$520,000 to $2.17m $1.65
Above
$2.17 m to $4.55m
$1.85
Over
$4.55m
$2.10
The site allowance on projects which are a combination of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.
4.3 Projects within 50 km radius of Perth G.P.O. but
not including the C.B.D. or West Perth (as defined)
Project Contractual Value
Site Allowance
Up to
$1 m
NIL
Above
$1 m to $2.17 m
$1.35
Above
$2.17m to 6m
$1.65
Above
$6m to $11.98m
$1.90
Above
$11.98m to $24.43m $2.10
Above
$24.43m to $60.5m $2.40
Over
$60.5m
$2.60
“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the PerthFremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River. (Refer attached Map 1).
“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street. (Refer attached Map 2).
Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the boundary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.
“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope of
the principal contractor’s contract.
5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 January each
year by the total C.P.I. movements for Perth during the preceding four quarters ending 30 September and accordingly,
the site allowance amounts shall be adjusted up or down to
the nearest five cents. Provided that where adjustment equates
to less than two cents, existing allowance levels shall be maintained.
6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 September. Such adjustment being to the nearest $10,000.
7. The agreed site allowance once set pursuant to this agreement shall be recorded in a site agreement to which the
applicable principal contractor and the BTA will be signatories. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.
8. It is acknowledged that on certain projects a site agreement may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—
— Disputes Procedures
— Occupational Health and Safety Procedures
— Demarcation Procedures
— First Aid Provisions and On-Site Amenities
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and the unions will not unreasonably refuse to continue to
discuss such matters if raised by the principal contractor.
9. This agreement does not apply to resource development
projects or civil and engineering projects.
10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discussions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.
11. It is a term of this agreement that all site allowance agreements entered into prior to this date will be honored by all
parties and will continue to operate for the life of the particular project.
12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.
13. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 2000.
14. Productivity Allowance
In return for increased productivity and/or timely completion of projects it is agreed that a productivity allowance of
$1.00 per hour worked shall be paid to all employees engaged
upon projects in excess of $10 million, or such other sum as
agreed. The productivity allowance may be accumulated and
paid at the end of the project.
15. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per
hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or on buildings or structures where the structure exceeds 10 metres in height (excluding sprires, flagpoles and
the like).
16. Application to Apprentices
a) The rates prescribed in clause 4 of this agreement shall
apply to all apprentices commencing on-site (whether as direct
employees or under a group training scheme) after 31
December 1998 in the same proportion as the percentage of a
tradesperson’s wage rate as prescribed by the appropriate award
or Enterprise Bargaining Agreement, being
1st year
42%
2nd year
55%
3rd year
75%
4th year
88%
b) Fares and Travel Allowances—Apprentices shall receive
100% of all fares and travel allowances paid under this
agreement and or the award.
17. Apprentice Ratio to Tradespersons
There shall be at least one apprentice employed on site to
every 6 tradespersons employed on site.
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Order.
HAVING heard Mr G Sturman on behalf of the applicant and
Mr P Cooke on behalf of the respondent;
NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order—
THAT the agreement entitled Fluor Global Services
Power Plant Maintenance Enterprise Agreement 20002003 in the terms of the following schedule be registered
as an industrial agreement with the date of operation being 20 September 2000 until 30 June 2003.
This Agreement replaces AG 156 of 1999 entitled Fluor
Daniel Diversified Plant Services Power Plant Maintenance
Enterprise Agreement 1999 which is hereby cancelled.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.

ARRANGEMENT
1.0 PRELIMINARY
1.1 Incidence & Parties Bound
1.2 Application and Scope of Agreement
1.3 Duration of Agreement
1.4 Agreement Not to be Used as Precedent
1.5 No Extra Claims
1.6 Relationship to Other Awards
2.0 TERMS AND CONDITIONS OF EMPLOYMENT
2.1 Contract of Employment
2.2 Dispute Settlement Procedure
2.3 Demarcation
2.4 Mixed Functions
2.5 Union Representation and Membership
2.6 Apprenticeship
3.0 DEFINITIONS, WAGES, ALLOWANCES, CONDITIONS
3.1 Definitions, Wages, Allowance
3.2 Rates of Pay and Allowances
3.3 Special Allowances
3.3.1 Living Away from Home Allowance
3.3.2 Leading Hand Allowance
3.3.4 Electrician’s License Allowance (All Purpose)
3.3.5 Dangerous Substance Allowance
3.3.6 Site Continuance Allowance
3.3.7 Distant Local Allowance
3.4 Career Path Structure
3.5 Payment of Wages
4.0 HOURS OF WORK, OVERTIME and PUBLIC HOLIDAYS
4.1 Hours of Work
4.1.4 Meal Breaks & Rest Periods
4.1.5 Crib Break
4.2 Overtime
4.2.1 Payment for Working Overtime
4.2.2 Requirement to Work Overtime
4.2.3 Rest Period after Overtime
4.2.4 Call Back
4.2.5 Saturday Work
4.2.6 Standing By
4.2.7 Meal Allowance
4.3 Public Holidays/Sundays
4.3.1 Prescribed Holidays
4.3.2 For the purposes of this Agreement:
4.3.3 Payment for work on Public Holidays/Sundays
4.3.4 Holidays—Absence on Working Day Before
or After
4.3.5 Minimum Payment—Holidays and Sundays
4.3.6 Meal Allowance—Holidays and Sundays

81 W.A.I.G.

4.4 Shift Work
4.4.1 Definitions
4.4.2 Hours—Continuous Work Shifts
4.4.3 Hours—Other than Continuous work
4.4.4 Rosters
4.4.5 Variation by Agreement
4.4.6 Afternoon or Night Shift Allowances
4.4.7 Saturday Shifts
4.4.8 Overtime
4.4.9 Daylight Saving
5.0 STATUTORY HOLIDAYS, LEAVE
5.1 Annual Leave
5.1.1 Basic Entitlements
5.1.2 Annual Leave Exclusive of Public Holidays
5.1.3 Method of Taking Annual Leave
5.1.5 Leave Allowed Before Due (“Leave in Advance”)
5.1.6 Proportionate Leave on Termination
5.1.7 Loadings on Annual Leave
5.1.8 Calculation—Continuous Service
5.1.9 Annual Close Down
5.1.10 Ordinary Hours Worked
5.2 Sick leave
5.3 Bereavement Leave
5.4 Jury Service
5.5 Long Service Leave
6.0 REDUNDANCY
6.1 Redundancies Occur When:
6.2 Discussion Before Termination
6.3 Employee Leaving During Notice
6.4 Alternative Employment
6.5 Notice to Commonwealth Employment Service
6.6 Employees with Less than One Year’s Service
6.7 Employees Exempted
6.8 Parental Leave
7.0 GENERAL
7.1 Occupational Health and Safety
7.2 First Aid
7.3 Induction
7.4 Disciplinary Procedures
7.4.1 Counselling Procedure
7.4.2 Serious Misconduct—Summary Dismissal
7.4.3 Warning Procedure
7.5 Subcontractors
7.6 Smoking in the Workplace
7.7 Protective Clothing, Equipment etc
7.8 Quality Improvement
7.9 Drug and Alcohol Issues
7.10 No Discrimination
7.11 Training
7.12 Trade Union Training
7.13 Productivity
7.13.1 General
7.13.2 Indicators
7.14 Notice Boards
7.15 Sexual Harassment
7.16 Consultation
8.0 SIGNATORIES
1.0—PRELIMINARY
1.1 Incidence & Parties Bound
This Agreement shall apply to and be binding upon Fluor
Global Services, a Division of Fluor Daniel Diversified Plant
Services Pty Ltd (FGS), the Union and approximately 100
persons employed by FGS who are members of or who are
eligible to be members of the following organisations (parties) of employees.
Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union—Western Australian Branch.
1.2 Application and Scope of Agreement
(a) Fluor Global Services provides overhaul and maintenance services to Western Power at Kwinana and Muja Power
Stations. Conditions of employment previously applicable
were covered by WAIRC orders and Agreement.
This Agreement consolidates the applicable conditions.
(b) This Agreement shall have no application to operations
performed by Western Power Personnel.
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(c) Any suspected breaches of this Agreement shall be reported to FGS for immediate investigation.
(d) This Agreement shall not be used in matters pertaining
to wages and conditions in any Western Power Enterprise
Agreement covering Western Power employees.
1.3 Duration of Agreement
This Agreement shall operate from the date of certification
until 30 June 2003.
1.4 Agreement Not to be Used as Precedent
The parties signatory to this Agreement agree that this Agreement was made having regard to the special circumstances
existing on maintenance on power stations and that the contents herein are not to be used as a precedent by any of the
parties. Further, this Agreement shall not be used as a precedent to any Western Power Operations Agreement/Award or
any other project.
1.5 No Extra Claims
It is a term of this Agreement that the Union to this Agreement undertake that for the period of this Agreement they will
not pursue any extra claims, award or over-award except under the Terms of this Agreement to the intent that it shall be
binding upon the parties that the Unions shall not seek extra
claims, award or over-award as aforesaid. The Grievance Procedures shall be adhered to at all times.
1.6 Relationship to Other Awards
This Agreement shall stand alone for the purposes of all
rates and conditions to the exclusion of the Metal Trades (General) Award Parts I & II.
2.0—TERMS AND CONDITIONS OF EMPLOYMENT
2.1 Contract of Employment
(a) Any employee not specifically engaged as a casual employee shall be deemed to be employed by the week.
(1) Casual Employees
All casuals receive a 20% loading in lieu of sick
leave, annual leave and public holidays.
This rate also applies to all work performed on overtime, public holidays and shiftwork.
Casual employees shall be registered for Long Service Leave and Superannuation as prescribed under
this Agreement.
Where a casual employee is employed on work that
has a planned duration of greater than one week the
notice period shall be eight hours. This provision
shall not apply outside normal working hours in
which case the notice period shall be one hour.
Where a casual employee is employed on work that
has a planned duration of less than one week the
notice period shall be one hour.
(2) Work as Required
Employees shall work as directed by FGS to the full
scope of their skills, competency, knowledge and
training within the limits of safe, legal, and practical
work practices. Incidental and peripheral skills in
the family of trades shall be encouraged on the Plants
and FGS shall encourage employees to gain further
skills appropriate to their career path.
(3) Plant Hours of Work
All employees shall be required as a condition of
their employment, to work agreed hours as promulgated by FGS to suit the type of work and conditions
on the Plants.
Such hours, shall include reasonable overtime hours.
(4) Termination of Employment
(a) Notice —For weekly-hired employees , the
following notice of termination must be given
by either party or the or the corresponding
amount of ordinary wages paid (or forfeited)
as the case may be—
Period of continuous service
1 year of less
1 year and up to the completion of 3 years
3 years and up to the completion of 5 years
5 years and over

Period of Notice
1 week
2 weeks
3 weeks
4 weeks

103

In addition to the notice prescribed above
employees aged over 45 years with at least 2
years service at the time of notice shall be
entitled to an additional weeks notice
(b) Statement of Service
On termination an employee will be provided
with a statement by the employer which details duration of employment on the job,
classification and range of skills/duties utilised.
(c) Time Off During Notice Period
An employee who has been given notice shall
be allowed up to a day’s time off with pay to
look for another job—at mutually convenient
times
2.2 Dispute Settlement Procedure
(a) Where a question, dispute or difficulty arises the matter
shall initially be discussed between the employee concerned
and the employee’s immediate supervisor as soon as reasonably practicable.
(b) If the matter is still unresolved by the discussions referred to in (1) hereof the employee and/or the appropriate
shop steward will raise the concern, and attempt to resolve
the concern, with Fluor Global Services project management
representative.
(c) Where the above discussions fail to resolve the matter of
concern it shall be referred to the company’s senior management representative and/or nominee and the appropriate
full-time union official. The parties shall then initiate step to
resolve the question, dispute or difficulty as soon as possible.
(d) The parties agree that normal work shall continue without industrial action while these procedures are being allowed.
(e) If the question, dispute or difficulty is still not resolve,
either party may refer the matter to the appropriate Industrial
Relations Commission provided that any party reserves the
right to refer an issue to the appropriate Industrial Relations
Commission at any time. the parties to the dispute shall confer among themselves and make reasonable attempts to resolve
the issues of the dispute before taking the matter to the Commission.
2.3 Demarcation
The parties agree that all demarcation disputes shall be resolved where possible before work commences on the disputed
matter. Demarcation issues will be resolved between FGS and
the Single Bargaining Unit in the shortest possible time.
2.4 Mixed Functions
An employee engaged for more than 2 hours during one
day or shift on a higher classification than their normal classification shall be paid the higher Group rate for such day of
shift. If the employee is engaged for two hours or less during
one day or shift they shall be paid the higher rate for the actual time worked.
2.5 Union Representation and Membership
FGS shall recognise any duly elected delegate nominated
by the Union.
An official of the Union may enter any Power Station or
Plant subject to the following procedures—
• That official shall have undertaken the Plant Induction course, if not FGS will provide a suitable
induction for the day.
• That official shall have advised the Gatekeeper of
their name and the union they represent. The Gatekeeper shall notify the FGS representative of their
arrival.
• That official shall be issued with a Visitors Pass which
will require them to observe all Western Power Plant
Safety Rules and Policies where applicable.
• Parking shall be made available for accredited Union Officials.
• Union Officials shall comply with the provisions of
Rights of Entry as agreed between FGS and the
Union.
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2.6 Apprenticeship
Wage per week expressed as a percentage of the Level M3
Tradespersons Rate.
Four Year Term
%
First year
42
Second year
55
Third year
75
Fourth year
88
Three and a half year term
First six months
42
Next year
55
Next year
75
Final year
88
Three year term
First year
55
Second year
75
Third year
88
3.0—DEFINITIONS, WAGES, ALLOWANCES,
CONDITIONS
3.1 Definitions, Wages, Allowance
“FGS” shall mean Fluor Global Services, a Division of Fluor
Daniel Diversified Plant Services Pty Ltd as the employer, on
any power station operated by Western Power.
“Agreement” shall mean the FGS Power Plant Maintenance
Enterprise Agreement 2000-2003.
“Contractor” shall mean FGS.
“Plant” shall mean the appropriate power station or plant
where FGS is performing work and operated by Western
Power.
“ Work” shall mean maintenance work, modifications, or
outage work.
“Other work” shall mean work as herein defined from time
to time.
“Act” shall mean the Industrial Relations Act 1979.
“Employer” shall mean FGS.
“Employee” shall mean any employee of FGS engaged on
work covered by this Agreement.
“WAIRC” shall mean the WA Industrial Relations Commission.
“ACTU” shall mean the Australian Council of Trade Unions.
“Union” shall mean a union party to this agreement.
3.2 Rates of Pay and Allowances
3.2.1 Weekly Hire Employees—Per 38 hour week
Classification
a
b
c
$
$
$
M1 Technician Certificate
789.58 829.06 870.51
or associate diploma
M2 Advanced tradesperson
756.09 793.89 833.59
Approved specialist post
trade skills
M3 Maintenance tradesperson 722.40 758.53 796.45
full use of trade skills with
incidental and peripheral
M4 Maintenance worker
690.40 724.92 761.17
riggers/scaffolders, crane
drivers, heavy plant operators,
laggers, storekeeper.
M5 General assistant—trades
653.75 686.44 720.76
assistant with extra skills
(plant operation, storeman,
trade modules).
M6 Trades Assistant/New
609.78 640.27 672.29
entrantuntil 4 weeks site
experience gained inclusive
of FGS maintenance sites.
Column a Operative from the 1 August 2000
Column b Operative from the beginning of the first pay
period to commence on or after 1 July 2001
Column c Operative from the beginning of the first pay
period to commence on or after 1 July 2002
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Note—
The rates specified in this section are total rates and include
remuneration for loadings, allowances and payments, tool,
Power Station Disability.
3.3 Special Allowances
3.3.1 Living Away from Home Allowance
(a) Where an employee is required by Fluor Daniel to temporarily relocate to a site and has to obtain accommodation as
a consequence of the distance from their permanent place of
residence, then an allowance of
Per week 336.07 352.88 370.52 or
Per day
67.22 70.58 74.10 (where it is applicable
for less than a week)
shall be paid to compensate for such accommodation and meals
(Flat Allowance). Where an employee through no fault of their
own is terminated or transferred without prior warning and
the employee has made and committed accommodation and
for board charges, the company shall reimburse any such
money upon receipt up to a maximum of a weeks such allowance.
(b) (i) FGS shall pay all reasonable expenses and travelling time associated with initially transporting the
employee to the site locality from their point of origin.
(ii) The company shall pay all reasonable expenses and
travelling time associated with the employee’s return to their point of origin, where the termination
of employment is due to the completion of the assigned work.
3.3.2 Leading Hand Allowance
In addition to the appropriate total wage prescribed in this
clause, an employee required to undertake leading hand duties shall be paid—
(i) if placed in charge of not less than three and not
more than ten other workers
a
b
c
Per hour
0.55
0.58
0.61
All purpose
(ii) if placed in charge of more than ten and not more
than twenty other
Per hour
0.83
0.87
0.92
All purpose
(iii) if placed in charge of more than twenty other workers
Per hour
1.05
1.10
1.16
All purpose
3.3.4 Electrician’s License Allowance (All Purpose)
An electronics Technician, an electrician—special class, an
electrical fitter and/or armature winder or an electrical installer
who holds, and in the course of his employment may be required to use, a current “A” Grade or “B” Grade license issued
pursuant to the relevant regulation in force on the 28th day of
February 1978 under the Electricity Act 1945 shall be paid an
allowance of
Per week
16.57
17.40 18.27
All purpose
3.3.5 Dangerous Substance Allowance
An employee engaged on work on or about buildings involving the permanent removal or neutralisation of any
materials which consist of or contain asbestos or any other
toxic substance, and who is required to wear safety equipment in accordance with safety regulations and procedures
under the Health and Safety Act ad FGS procedures regarding asbestos or toxic substance, shall whilst so engaged be
paid an additional amount of
Per hour
1.18
1.24
1.30
Flat payment
for handling these materials and
Per hour
0.31
0.33
0.35
Flat payment
for any other defined dangerous substance.
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3.3.6 Site Continuance Allowance
Site continuance Allowance is paid to compensate for the
disabilities associated with the current contracted maintenance
work and is based on a continuation of work and recognition
of the time frames associated with this work
Per hour
2.04
2.14
2.25
Flat payment
3.3.7 Distant Local Allowance
Where an employee is engaged on a site which is more than
50 km from the Perth GPO and where that employee resides
at a location from which he / she commutes daily to and from
the site, and such location is more than 50 km from site, an
allowance of
Per hour worked
2.70
2.84
2.98
Flat payment
shall be paid. This allowance is paid in recognition of the additional time constraints experienced.
This allowance is paid in addition to the allowance prescribed
by clause 3.3.6, Site Continuance Allowance of this Agreement but shall not be paid to employees in receipt of the
payment prescribed by clause 3.3.1, Living Away From Home
Allowance of this Agreement.
3.4 Career Path Structure
Employees shall acquire skills appropriate to the next career path structure classification by virtue of on and off the
job training and attending courses nominated by FGS. Upon
successful completion of a structure level an employee shall
be entitled to payment of wages of that classification level
when a vacancy exists. Employees will be expected as part of
the classification structure to perform duties and tasks for
which they have necessary skills and as a prerequisite for further training and career path enhancement.
Career Path Training will be held on a modular basis and
any courses an employee is required to attend during ordinary
working hours will not result in loss of wages. All training
will be based on clearly defined and agreed performance levels to FGS standards.
After commencement of work, each employee shall be entitled within a reasonable time, to a skills audit, performed by
FGS. After such audit an employee may be entitled to an escalation with the career structure classification.
Objective testing of skill acquisitions and competency will
be prerequisite for appropriate applications for entry into the
career path structure. Progression on the career path structure
shall be by virtue of one step at a time and an employee must
serve a minimum of twelve (12) monthly qualifying period in
that classification before any further progression.
FGS shall be responsible for implementation and standards
of the career path structure programs and the required syllabus. Standards established by National Training Councils or
Accredited Organisations will be accepted where practical.
A career path training structure will be developed prior to
the establishment of a full time workforce.
3.5 Payment of Wages
Wages shall be paid weekly by Electronic Funds Transfer
into the employees Bank, Building Society or Credit Union
accounts.
Where an employee’s services are terminated they may
choose to either be paid their wages within one working day
of termination, or be paid by Electronic Funds Transfer.
FGS shall ensure that payroll mechanisms are in place to
guarantee this option to employees.
An employee kept waiting for his/her wages on site, for
other than circumstances beyond the control of the employer,
for more than a quarter of an hour, shall be paid at the rate of
time and a half.
4.0—HOURS OF WORK, OVERTIME AND PUBLIC
HOLIDAYS
4.1 Hours of Work
4.1.2 The ordinary hours of work shall be an average of 38
hours per week, between 6am and 6pm, to be worked on one
of the following bases—
(i) 38 hours with a work cycle not exceeding 5 consecutive days.
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(ii) 76 hours within a work cycle not exceeding 14
consecutive days.
(iii) 114 hours within a work cycle not exceeding
21 consecutive days.
(iv) 152 hours within a work cycle not exceeding
28 consecutive days.
(v) or any other special roster agreed to by the Union
and FGS.
FGS and its employees may introduce a new cycle or arrangement of ordinary hours to suit maintenance or outage
requirements after consultation with the Union.
4.1.3 FGS will establish a maintenance roster for the taking
of Rostered Days Off (RDO) in order that there is adequate
numbers of employees/crews on duty at any one time to maintain the maintenance schedule.
An employee may accrue up to 4 RDOs and bank such days.
However the banked RDOs may be taken at a later date with
the agreement of FGS. No banked RDOs shall be allowed to
form any part of Annual Leave.
The taking of RDOs during any outages will be subject to
minimum manning requirements as determined by FGS and
will require prior approval before the taking of such RDOs
and shall be subject to an approved schedule.
4.1.4 Meal Breaks & Rest Periods
A half hour unpaid meal break will be scheduled on the
fifth hour unless otherwise agreed.
FGS may stagger the time of taking meal and rest breaks to
meet operational requirements.
Except where any alternative arrangement is entered into as
a result of in-plant agreement, time and a half rates shall be
paid for all work done during meal hours and thereafter until
a meal break is taken. Double time shall be paid on Saturday
afternoon and Sundays.
A rest period (smoko) of 10 minutes during the ordinary
hours of each day or shift shall be allowed without deduction
of pay.
4.1.5 Crib Break
An employee working overtime shall be allowed a crib time
of 20 minutes, without deduction of pay, after each four hours
of overtime worked if the employee is required to continue
work after such crib time.
Provided that where a day worker is required to work overtime on a Saturday, Sunday, Public Holiday or on a rostered
day off the first prescribed crib time shall if occurring between 10.00 am and 1.00 p.m. be paid at the appropriate rates.
Unless the period of overtime is less than one and half hours
an employee before starting overtime after working ordinary
hours shall be allowed a meal break of 20 minutes which shall
be paid for at the appropriate rates. An employer and employee
may agree to any variation of this provision to meet the circumstances of the work in hand provided that the employer
shall not be required to make any payment in respect of any
time allowed in excess of 20 minutes.
4.2 Overtime
4.2.1 Payment for Working Overtime
Overtime shall be calculated on the following basis—
time and a half for the first 2 hours (provided that each
shift shall stand alone).
double time for all additional overtime.
double time for all overtime performed on Sundays.
double time and a half for work performed on the public
holidays specified in Clause 4.3.
The hourly rate, when computing overtime, shall be determined by dividing the appropriate weekly rate by 38, even in
cases when an employee works more than 38 ordinary hours
in a week.
4.2.2 Requirement to Work Overtime
FGS may require any employee to work reasonable overtime at overtime rates and such employee shall work overtime
in accordance with such requirement, subject to WA Health,
Safety & Welfare regulations.
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The assignment of overtime by FGS to an employee shall
be based on specific work requirements. FGS will endeavour
to provide equalisation of overtime to all employees where
possible and practicable.
During any outage, employees will be required to work overtime as per FGS schedules/rosters to suit the outage concerned.
4.2.3 Rest Period after Overtime
(i) Where overtime work is necessary, employees, where
possible, shall be given ten consecutive hours off duty between successive shifts, provided that—
If the employee has not had ten consecutive hours off
duty between the end of overtime work and the time that
he/she is due to begin their next shift, the employee shall
not be required to attend work until ten consecutive hours
off duty have been completed, but shall not lose any pay
for scheduled working time occurring during this period.
If, on management’s instructions, the employee resumes
work prior to the completion of ten hours off duty, the
employee shall be paid at overtime rates until released
from duty and shall then be entitled to ten hours off duty.
4.2.4 Call Back
When an employee is recalled to work after leaving the job,
they shall be paid for at least 3 hours at overtime rates.
4.2.5 Saturday Work
An employee required to work overtime on a Saturday shall
be afforded at least four hours work or paid for four hours at
the appropriate rate except where such overtime is continuous
with overtime commenced on the day previous.
4.2.6 Standing By
Employees who are required regularly to hold themselves
in readiness for a call back after ordinary hours shall until
released be paid standing-by time at ordinary rates from the
time which they are so to hold themselves in readiness.
4.2.7 Meal Allowance
An employee required to work overtime for more than two
hours without being notified on the previous day or earlier
that they will be so required to work shall either be supplied
with a meal by the employer or paid for the first meal and
each subsequent meal after a further four hours of overtime.
Where applicable the meal allowance shall be
$8.22
8.63
9.06
4.3 Public Holidays/Sundays
4.3.1 Prescribed Holidays
(a) An employee on weekly hiring shall be entitled, without
loss of pay, to public holidays as follows—
New Year’s Day
Australia Day
Good Friday
Easter Monday
Anzac Day
Labour Day
Foundation Day
Sovereigns Birthday
Christmas Day
Boxing Day
or such other day as is generally observed in a locality as a
substitute for any of the above days.
4.3.2 For the purposes of this Agreement—
When any of the days mentioned in paragraph (a) hereof
falls on a Saturday or a Sunday the holiday shall be observed
on the next succeeding Monday and when Boxing Day falls
on a Sunday or a Monday the holiday shall be observed on
the next succeeding Tuesday. In each case the substituted day
shall be a holiday without deduction of pay and the day for
which it is substituted shall not be a holiday.
4.3.3 Payment for work on Public Holidays/Sundays
An employee shall be paid at the rate of double time and a
half for work done on public holidays.
An employee shall be paid at the rate of double time for
work done on a Sunday.
4.3.4 Holidays—Absence on Working Day Before or After
Where an employee is absent from their employment on the
working day before or the working day after a public holiday
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without reasonable excuse or without the consent of the employer, the employee shall not be entitled to payment for such
holiday.
4.3.5 Minimum Payment—Holidays and Sundays
Employees required to work on Sundays or public holidays
shall be paid for a minimum of three hours work.
4.3.6 Meal Allowance—Holidays and Sundays
An employee required to work on a Sunday or public holiday for more than four hours without being notified on the
previous day or earlier that he will be so required to work
shall either be supplied with a meal by FGS or paid
8.22
8.63
9.06
for the meal taken during his first crib break, and during each
subsequent crib break. Provided that such payment need not
be made to employees living in the same locality as their
workplace who can reasonably return home for meals
4.4 Shift Work
4.4.1 Definitions
For the purposes of this clause—
“Afternoon shift” means any shift finishing after 6.00
p.m. and at or before midnight.
“Continuous Work” means work carried on with consecutive shifts of employees throughout the 24 hours of
each of at least six consecutive days without interruption
except during breakdowns or meal breaks or due to unavoidable causes beyond the control of the employer.
“Night shift” means any shift finishing subsequent to
midnight and at or before 8.00 am.
“Rostered Shift” means a shift of which the employee
concerned has had at least 24 hours notice.
“Outage Shift” means any shift designed specifically for
outage work.
“Start/Commencement/Finish” times means where a
shift commences prior to 11.00pm, the whole of the shift
shall be deemed to have been worked on that day. Where
a shift commences at or after 11.00pm, the whole of that
shift shall be deemed to have been worked on the following day.
4.4.2 Hours—Continuous Work Shifts
This subclause shall apply to shift workers on continuous
work as defined. The ordinary hours of shift workers shall
average 38 per week inclusive of crib time and shall not exceed 152 hours in 28 consecutive days (unless agreed between
FGS and the majority of employees). Subject to the following
conditions shift workers shall work at such times as FGS may
require—
(a) a shift shall consist of not more than ten ordinary
hours inclusive of crib time.
(b) except at the regular changeover of shifts, an employee shall not be required to work more than one
shift in each twenty-four hours, unless required to
relieve a subsequent shift (the performance of more
than on shift in 24 hours would be avoided where
practicable).
(c) twenty minutes shall be allowed to shift workers each
shift for crib which shall be counted as time worked.
(d) By agreement between an employer, the Union concerned and the majority of employees in the plant,
work section or sections concerned, ordinary hours
not exceeding 12 on any day may be worked subject
to—
Proper health and monitoring procedures being introduced.
Suitable roster arrangements being made; and
Proper supervision being provided.
4.4.3 Hours—Other than Continuous work
This subclause shall apply to shift workers not on continuous work. The ordinary hours of work shall be an average of
38 per week (between Monday and Friday) to be worked over
a roster cycle not exceeding 28 days (unless agreed between
FGS and the majority of employees).
The ordinary hours shall be worked continuously except
for meal breaks at the discretion of FGS. Except at regular
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changeover of shifts an employee shall not be required to work
more than one shift in each 24 hours.
Provided that—
(1) Where the first night shift in any week commences
on Monday night, the night shift commencing on
Friday and finishing not later than 8.00am on Saturday of that week, shall be deemed to have been
worked in ordinary working hours.
(2) The ordinary hours of work prescribed herein shall
not exceed 10 hours on any day except for work performed during outages.
(3) In any arrangement of ordinary working hours where
the ordinary working hours are to exceed eight on
any shift the arrangement of hours shall be subject
to agreement between FGS and the majority of employees in the plant or work section or sections
concerned; and
(4) By agreement between an employer, the Union concerned and the majority of employees in the plant,
work section or sections concerned, ordinary hours
not exceeding 12 on any day may be worked subject
to—
• Proper health and monitoring procedures being introduced.
• Suitable roster arrangements being made; and
• Proper supervision being provided.
4.4.4 Rosters
(a) Shift rosters shall specify the commencing and finishing
times of ordinary working hours of the respective shifts.
(b) An employee shall be given at least 24 hours notice of
the requirement to work on shift, except in the case of an
emergency whereby a shiftworker may be required to change
their normal shift or a day worker may be required to perform
shift work, in which case the notice shall be 12 hours without
any penalty payments.
4.4.5 Variation by Agreement
Subject to subclauses 4.4.2 and 4.4.3 hereof the method of
working shifts may in any case be varied by agreement between the employer and the majority of employees concerned.
The time of commencing and finishing shifts may be varied
by agreement between FGS and the majority of employees
and the Union concerned to suit the circumstances of the establishment or in the absence of agreement by seven days’
notice of alteration given by FGS to the employees. FGS reserves the right to alter shift hours during outages.
4.4.6 Afternoon or Night Shift Allowances
(a) A shift worker whilst on afternoon or night shift shall be
paid for such shift 20 per cent more than their ordinary rate.
(b) A shift worker who works on an afternoon or night shift
which does not continue for at least five successive afternoons
or nights in a five day workshop or six successive afternoons
or nights in a six day workshop; or shall be paid for each such
shift 50 per cent for the first two hours thereof and 100 per
cent for the remaining hours thereof in addition to their ordinary rate.
(c) An employee who—
during a period of engagement on shift, works night shift
only; or
remains on night shift for a longer period than four consecutive weeks; or works on a night shift which does not
rotate or alternate with another shift or with day work so
as to give them at least one-third of their working time
off night shift in each shift cycle,
shall during such engagement period or cycle be paid 30
per cent more than his ordinary rate for all time worked
during ordinary working hours on such night shift.
When an employee is required to work an emergency
shift, i.e. an unplanned unscheduled requirement with less
than 12 hours notice, they shall be entitled to a 40% loading, providing such emergency shift is less than 4 weeks
in duration.
4.4.7 Saturday Shifts
The minimum rate to be paid to a shift worker for work
performed between midnight on Friday and midnight on
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Saturday shall be time and a half. Such extra rate shall be in
substitution for and not cumulative upon the shift premiums
prescribed in subclause 4.4.6 hereof.
4.4.8 Overtime
Shift workers for all time worked in excess of or outside the
ordinary working hours prescribed by this Agreement or on a
shift other than a rostered shift shall—
(a) if employed on continuous work be paid at the rate
of double time; or
(b) if employed on other shift work at the rate of time
and a half for the first two hours and double time
thereafter.
(c) Where a shift worker other than for public holiday(s)
who qualifies for payment of the allowance under
Clause 4.4.6 (a) is entitled to the payment of overtime under this Agreement the shift allowance under
Clause 4.4.6 (a) shall be added as a flat payment to
all hours worked.
Except in each case when the time is worked—
(d) by arrangement between the employees themselves;
(e) for the purposes of effecting the customary rotation
of shifts.
Provided than when not less than 7 hours 36 minutes notice
has been given to FGS by a relief person that they will be
absent from work and the employee to whom they should relieve is not relieved and is required to continue work on their
rostered day off the unrelieved employee shall be paid double
time.
4.4.9 Daylight Saving
Notwithstanding anything contained elsewhere in the Agreement, in any area where by reason of legislation of a State
summer time is prescribed as being in advance of the standard
time of that State the presented length of any shift—
(a) commencing before the time prescribed by the relevant legislation for the commencement of a summer
time period, and
(b) commencing on or before the time prescribed by such
legislation for the termination of a summer time period,
shall be deemed to be the number of hours represented by the
difference between the time recorded by the clock at the beginning of the shift and the time so recorded at the end thereof,
the time of the clock in each case to be set to the time fixed
pursuant to WA State legislation.
In this subclause the expressions “standard time” and “summer time” shall bear the same meaning as are prescribed by
WA State legislation.
5.0—STATUTORY HOLIDAYS, LEAVE
5.1 Annual Leave
5.1.1 Basic Entitlements
Employees on weekly hire shall be entitled to four weeks’
annual leave (28 consecutive days including non-working
days) after each year of continuous service, (less the period of
annual leave). This entitlement shall not include Public Holidays.
Pro rata annual leave shall accrue during the years of joining and terminating from the Company. (The accrual rate is
2.923 hours for each 38 hours ordinary time worked). Seven
day shift workers—that is shift workers roistered to work regularly on Sundays and holidays, shall be entitled to seven
consecutive days leave including non-working days.
5.1.2 Annual Leave Exclusive of Public Holidays
This annual leave entitlement described above shall not include any of the Public Holidays listed in Clause 4.3.1 of this
agreement. If any such holiday falls—
while the employee is on annual leave; and
on a day where the employee would normally have been
roistered to work;
then his/her annual leave shall be credited with the amount
of ordinary time he/she would have worked had the day
not been a holiday.
5.1.3 Method of Taking Annual Leave
Annual leave shall be given and taken in one or two continuous periods. If given in two continuous periods, one of
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those must be at least 14 consecutive days including non-working days. The employee may take annual leave in smaller
amounts subject to the company’s prior approval.
5.1.4 Time of Taking Leave
Leave shall be taken at a time fixed by FGS within six months
from the date the right to it accrued, with not less than four
weeks’ notice to the employee.
Where FGS and the employee agree, annual leave can be
taken up to two years after the date it accrued, and with less
than four weeks’ notice to the employee.
5.1.5 Leave Allowed Before Due (“Leave in Advance”)
FGS may allow an employee to taken annual leave before
becoming entitled to it. In those circumstances, the employee
will not qualify to take more annual leave until twelve months
after taking that leave “in advance”.
If on termination the employee has not completed sufficient
service to accrue the leave that was given in advance, FGS my
deduct the value of this unaccrued amount from the employee’s termination payment.
5.1.6 Proportionate Leave on Termination
Unused annual leave shall be paid out on termination.
5.1.7 Loadings on Annual Leave
Employees on weekly hire are entitled to an annual leave
loading of 17.5% of ordinary time weekly earnings on four
weeks’ annual leave, unless a normal shift leading greater than
17.5% would have applied if leave had not been taken. In
such instances, the shift loading shall apply. This loading shall
apply to proportionate leave on termination.
5.1.8 Calculation—Continuous Service
(a) Service for the purpose of this Clause and Clause ..—
Long Service Leave—will be regarded as continuous
providing—
(i) any absences from work is due to—
personal sickness (See clause ...—Sick Leave)
accident
leave granted by the Company;
(ii) in cases of personal sickness, accident or absences
for reasonable cause, the employee informs the employer, in writing if practicable, within 24 hours of
the commencement or as soon as practicable is such
absences of his/her inability to attend for duty and
as far as practicable the nature of the illness, injury
or cause and the estimated duration of his / her absence.
(b) Absences considered to break continuity of service shall
be notified by the Company as below—
(i) Individual Absenteeism —by writing to the employee concerned;
(ii) Collective Absenteeism—by posting up a notification outside the Company’s site office in the manner
in which general notifications to employees are usually made, and by posting to each union whose
members have participated in such concerted or collective absenteeism, a copy of it not later than the
day it is posted up i the plant/outside the site office.
(c) In calculating the period of twelve month’s continuous
service the following absences shall be counted as time
worked—
(i) up to 152 ordinary working hours in a twelvemonthly period in the case of sickness or accident;
(pro-rata for those with less than twelve months’
service)
(ii) long service leave taken in accordance with Clause
... .
Any other unauthorised absences from work may not be
taken into account and may not count as time worked in calculating the period of twelve months’ continuous service.
5.1.9 Annual Close Down
(a) The company may, by giving not less that four weeks
notice of their intention so to do, stand off for the duration of
the close down all employees in the plant, section or sections
concerned.
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(b) The company may close down part of the plant for up to
four separate periods for the purpose of granting annual leave
in accordance with this subclause. If the company closes down
its plant in four separate periods one of those periods shall be
for a period of at least 10 consecutive days including nonworking days.
(c) Nothing shall prevent the company directing an employee
to take part of or the full entitlement of annual leave when it
has fully accrued, subject to 28 days notice.
5.1.10 Ordinary Hours Worked
For the purposes of this clause the calculation of ordinary
hours worked shall be deemed to include paid sick days taken,
jury service and paid bereavement leave taken within Australia.
5.2 Sick Leave
An employee other than a casual employee shall be entitle
to paid sick leave where genuine non-work related illness or
injury prevents them from attending work subject to—
(a) he/she shall not be entitled to paid sick leave for any
period where he/she is entitled to Worker’s Compensation.
(b) he/she shall, as soon as reasonably practicable and
during the ordinary hours of the first day or shift of
such absence, inform the company of—
his / her inability to attend for duty.
the nature of the illness or injury and estimated
length of time he/she expects to be absent as far
as is practicable.
If it is not reasonably practicable to inform the company during the ordinary hours of the first day or
shift or such absence the employee shall do so within
24 hours of such absence.
He/she shall prove to the satisfaction of FGS that
he/she was unable on account of such illness or injury to attend for duty on the day or days for which
sick leave is claimed. FGS may require a medical
certificate in respect of any absence.
(c) During their first year of employment with FGS an
employee shall be entitled to sick leave at the rate of
one day or eight hours, which ever is the lesser at
the beginning of each of the first eight calendar
months of their employment. Such sick leave shall
be cumulative.
Provided that an employee who has completed one
year of continuous employment shall be credited with
further 10 days sick leave entitlement at the beginning of their second and each subsequent year.
Unused sick leave will accumulate from year to year.
(d) The provisions of this clause do not apply to an
employee who fails to produce a certificate from a
medical practitioner dated at the time of the absence
or who fails to supply such other proof of the illness
or injury as the employer may reasonably require
provided that the employee shall not be required to
produce a certificate from a medical practitioner with
respect to absences of two days or less unless after
two such absences in any year of service the employer requests in writing that the next and
subsequent absences in that year if any, shall be accompanied by such certificate.
(e) If an employee is terminated by FGS and is re-engaged by FGS within a period of six months, then
the employee’s unclaimed balance of sick leave shall
continue to accrue from the date of re-engagement.
The period of interruption shall not be counted as
service for the purposes of sick leave.
5.3 Bereavement Leave
An employee shall be granted reasonable bereavement leave
of up to two days with pay to attend funeral arrangements on
the death of members of his/her immediate family (or common law family).
5.4 Jury Service
An employee required to attend for jury duty or who is subpoenaed as a Crown witness shall be reimbursed by FGS an
amount equal to the difference between the amount paid in
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respect of their attendance for such service and the amount of
wages they would have received had they worked in accordance with the prevailing roster and not attended for jury service
or as a Crown witness.
Provided that an employee shall notify FGS as soon as practicable of the date upon which they are required to attend for
jury duty or respond to a Crown subpoena, and shall provide
proof of their attendance, the duration thereof, and the amount
received in respect thereof, prior to reimbursement being made
5.5 Long Service Leave
All employees covered by this Agreement shall be entitled
to long service leave under, subject to, and in accordance with
the provisions of the appropriate WA Legislation relating to
LSL (WA LSL Act 1958/1973).
5.6 Income Protection
Subject to this clause the company shall provide Income
Protection Insurance (sickness and accident) for all employees covered by this agreement through a union nominated
provider under the terms offered by the provider from time to
time, provided that the company will not be required to contribute greater than a net amount (excl GST) of 1% in payroll
for the premiums for such insurance during the life of this
agreement. The company agrees to effect the necessary insurance with that provider within 30 days of signing this
agreement.
6.0—REDUNDANCY
6.1 Redundancies Occur When—
the company decides that it no longer wishes the job an
employee has been doing to be performed by anyone.
this does not result from ordinary or customary turnover
of labour this decision makes it necessary for the employer to retrench the employee(s) on a weekly hire
(terminate his/her employment).
6.2 Discussion Before Termination
FGS will discuss the reasons for the redundancy any measures to avoid of minimise adverse effects with the employee(s)
affected and the union(s) as soon as practicable after making
a firm decision that a job is redundant.
FGS will also provide in writing all relevant information
about the proposed termination’s to the employee(s) concerned
and the union(s).
(a) Period of Continuous Service
Severance Pay
1 year or less
Nil
1 year and up to the completion of 2 years
4 week’s pay
2 years and up to the completion of 3 years 6 week’s pay
3 years and up to the completion of 4 years 7 week’s pay
4 years and over
8 week’s pay
“Week’s pay” means the ordinary time rate of pay for the
employee concerned. The severance payments shall not exceed the amount the employee would have earned if their
employment with FGS had continued to normal retirement
age.
Maintenance Termination Pay
A casual or temporary employee shall be entitled to a payment of
$33.81
$35.50
37.28
for each completed week of service or pro rata for part thereof
where the employee ceases to be employed by FGS.
6.3 Employee Leaving During Notice
An employee who is to be retrenched may terminate his/her
employment during the notice period. He/she would still be
entitled to the same benefits and severance pay mentioned
above, but not to pay in lieu of notice.
6.4 Alternative Employment
FGS, in a particular redundancy case, may make application to the West Australian IRC to have the general severance
pay prescription varied if FGS obtains acceptable alternative
employment for an employee.
6.5 Notice to Commonwealth Employment Service
FGS will notify the CES of details of personnel to be retrenched as soon as possible after the decision to retrench has
been made.
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6.6 Employees with Less than One Year’s Service
This clause shall not apply to employees with less than one
year’s continuous service and the general obligation on the
FGS should be no more than to give relevant employees and
indication of the impending redundancy at the first reasonable opportunity, and to take such steps as may be reasonable
to facilitate the obtaining by the employees of suitable alternative employment.
6.7 Employees Exempted
This clause shall not apply where employment is terminated
as a consequence of conduct that justified instant dismissal,
including malingering, inefficiency, or neglect of duty, or in
the case of casual employees, apprentices, or employees engaged for a specific period of time or for a specified task or
tasks.
6.8 Parental Leave
Parental leave will be as provided by the Test Case Decision
of the Australian Industrial Relations Commission.
7.0—GENERAL
7.1 Occupational Health and Safety
All parties to this Agreement recognise the importance of
Health and Safety and the benefit of an accident free workplace.
FGS with the assistance of its employees and the union will
maintain a high standard and all parties shall abide by the
Occupational Health Safety and Welfare Act 1984.
7.2 First Aid
7.2.1 FGS shall provide First Aid facilities together with
fully qualified First Aid attendants in attendance.
7.2.2 An employee, who is experienced in First Aid procedures and who is the current holder of appropriate First Aid
qualifications such as a certificate from St John’s Ambulance
or similar accepted body shall be paid a weekly allowance of
$9.46
$9.94
$10.43
if they are appointed by FGS or a sub-contractor to perform
such work.
7.3 Induction
7.3.1 All employees shall, before entering any FGS Plant or
commencing work on any Plant, attend and successfully complete an Induction Program on the Safety Handbook, this
Enterprise Agreement and the Plant Code of Conduct.
7.3.2 The induction program shall comply with the requirements of the client.
7.4 Disciplinary Procedures
7.4.1 Counselling Procedure
FGS shall promulgate for the Project, Counselling Procedures for all of its employees and subcontractors employees.
FGS shall ensure that employees receive counselling where
necessary, before any warning is given and that the employee
shall be advised that they are being formally counselled under these Disciplinary Procedures. Where possible FGS shall
assist the employee to improve their work performance to a
satisfactory standard.
Unless otherwise requested by the employee, the appropriate Shop Steward will attend this formal counselling.
Should personal matter/issues be involved the employee may
request that such matters/issues be dealt with in confidence
by the FGS representative.
A written advice shall be supplied to the employee, the appropriate Shop Steward and a copy shall be placed on the
employee’s personnel file. If after three months FGS determines that no further remedial action is required, the reason
for counselling may be removed from the employee’s file.
7.4.2 Serious Misconduct—Summary Dismissal
FGS may dismiss an employee, without notice, for serious
misconduct. Where FGS so dismisses an employee, it shall be
confirmed in writing, setting out the reasons for the dismissal.
Advice to the employee of dismissal shall be by the FGS
Industrial Relations Manager and the FGS Site Manager. Examples of actions which may constitute misconduct include
breaches of safety, misconduct, fighting, theft, sabotage, etc.
The appropriate Shop Steward shall attend any such discussion with the employee, unless otherwise requested by the
employee.
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Suspension
In certain instances, dismissal without notice may be inappropriate or there may be a need for investigation of alleged
serious misconduct.
Where it is considered appropriate the intermediate step of
placing an employee on paid leave until such time, as the investigation outcome is finalised, may be utilised.
In certain serious cases of breach of the accepted norms on
the job that do not warrant instant dismissal, then the parties
agree that leave without pay may be utilised as an appropriate
penalty, up to a maximum of two weeks. As per the Dispute
Settlement Procedure (Clause 2.2), the employee may request
a union representative to represent him/ her during any investigation.
7.4.3 Warning Procedure
If after counselling has occurred and the problem continues
or another problem arises, which makes the employees conduct unsatisfactory in the areas of inefficiency, neglect of duty
or other misconduct (other than serious misconduct) and the
employer intends to formally discipline that employee, shall
follow the aforementioned procedures.
(a) First Warning
On the first occasion of unsatisfactory behaviour a senior
representative of FGS shall—
• Advise the employee of the behaviour that is deemed
to be unsatisfactory;
• Advise the employee of what action to take to correct
the problem.
• Advise the employee of the consequences of continuing the unsatisfactory behaviour.
The appropriate shop steward shall attend any such discussions, unless otherwise requested by the employee.
The details of the warning shall be confirmed by letter from
FGS to the employee, the appropriate shop steward and a copy
placed on their personnel file.
(b) Final Warning
An employee whose behaviour continues to be deemed to
be unsatisfactory shall receive a final warning. This warning
shall be issued in accordance with the procedure for the first
warning but in addition the employee shall be advised that—
• Further unsatisfactory behaviour shall result in the
employee’s dismissal.
• This warning would be classified as the final warning
and no further warnings will be permitted.
The appropriate shop steward shall attend any such discussions, unless otherwise requested by the employee.
A copy of this final (written) warning shall be given to the
employee, forward to the appropriate shop steward and the
appropriate Union Office.
(c) An employee who has received these warnings and who
continues to engage in unsatisfactory behaviour may be dismissed and this shall be confirmed in writing by FGS to the
employee. The appropriate shop steward shall be in attendance at any discussion with the employee, unless otherwise
requested by the employee. A copy of this dismissal advise
shall be given to the appropriate shop steward and forwarded
to the appropriate Regional Union Office.
7.5 Subcontractors
FGS will ensure that its specifications required contractors
to abide by all statutory requirements including those relating
to award conditions and payments applying to all employees
associated with the contracts and that its selection criteria require demonstration of sound industrial management
7.6 Smoking in the Workplace
The parties agrees to co-operate in taking all necessary steps
to provide a smoke free workplace in any Plant.
7.7 Protective Clothing, Equipment etc
7.7.1 FGS shall provide all employees covered by this Agreement with either 2 pairs of overalls OR two shirts and two
trousers which shall be replaced on a fair wear and tear basis.
It is not the intent for this clause to apply to casual employees
who will be engaged for less than one week. Employees shall
be responsible for laundering such clothing.
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7.7.2 Safety boots and bluey jackets will be supplied and
replaced by FGS on a fair wear and tear basis. In such circumstances, a new pair of boots or a new jacket will be exchanged
for the worn items. Bluey jackets will be supplied only during
the months of June, July and August.
7.7.3 Where possible and practicable items of clothing and
equipment supplied will be made in Australia.
7.7.4 Damage to Clothing, Spectacles, Hearing Aids and
Tools
Compensation to the extent of the damage sustained shall
be made where, in the course of the work, clothing, spectacles, hearing aids or tools are damaged or destroyed by fire or
molten metal or through the use of corrosive substances. Provided that FGS liability in respect of tools shall be limited to
such tools of trade as are ordinarily required for the performance of the employee’s duties. Provided further, that this
subclause shall not apply when an employee is entitled to
Workers’ Compensation in respect of the damage.
All claims under this clause shall be treated on their merits
and dealt with on a genuine basis.
7.8 Quality Improvement
The parties to this Agreement acknowledge a positive commitment to Quality Improvement which will include each
employee to be responsible for improved quality of their own
work. The parties further acknowledge their commitment to
International Best Practices and integrated benchmarks. The
introduction of a Continuous Improvement Program shall be
supported by all parties following the consultation process.
7.9 Drug and Alcohol Issues
The parties recognise that the safety of all employees may
be affected by the hazards that alcoholism and drug dependency may create on the job. FGS in consultation with the Union
will maintain a policy relating to procedures for dealing with
drug and alcohol issues.
7.10 No Discrimination
There shall be no discrimination on the basis of race, colour, religion, sex, national origin, marital status, age or political
background.
7.11 Training
It is recognised that advances in technology, increasing standards and the requirement of employees for improvement will
require advances in training. FGS will introduce training programs in specialised subjects other than the career path
programs. To assist and support employees in attaining training goals, FGS will make available to employees educational
and development materials.
Employee standards shall be based on their needs requirements; self motivation shall be the key factor and employees
will be encouraged to their progress capabilities.
7.12 Trade Union Training
An accredited shop delegate shall be granted up to a maximum of five days paid leave each year for approved trade
union courses and seminars.
Leave of absence will be granted at the ordinary rate of pay
and shall not include shift loadings, penalty rates or overtime.
Any application for leave shall be submitted to the employer
for approval at least two weeks before the commencement of
the course. All applications shall be accompanied by a statement from the relevant Union indicating that the sop delegate
has been nominated for the course. The application shall provide details as to the subject, commencement date, length of
course, venue and the authority which is conducting the course.
All absences shall be subject to operational requirements
FGS shall not be liable for any expenses associated with the
delegates attendance at a course. Leave of absence granted
under this clause shall include any necessary time in normal
working hours immediately before or after the course.
7.13 Productivity
7.13.1 General
It is recognised by employees and FGS that their mutual
future security will be achieved only by working together to a
common end result of a competitive successful company.
In order to do this the parties recognise the need for improved skills and training for all employees. In addition,
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various changes to management systems and work place practice will lead to improvement in efficiency and productivity.
This Agreement will allow for real improvements and these
will be measurable by agreed performance indices, such as
benchmarking and an objectives matrix.
7.13.2 Indicators
As a result of this Agreement the parties are agreed that an
effective range of performance points indicators will be developed during the life time of this agreement. The indicators
may consist of, but are not limited to, the following areas.
Plant Efficiency, Safety Performance, Absenteeism, Industrial Relations.
With respect to absenteeism, the parties agree to achieve a
sustained reduction where the average rate exceeds the industry standard.
7.14 Notice Boards
A notice board shall be available for posting of approved
notices or official notices from the Union.
7.15 Sexual Harassment
It is the intention of FGS that all employees be allowed to
work in a workplace free of sexual harassment. FGS and the
Union in consultation will rigidly enforce the procedures of
its sexual harassment program and policy.
7.16 Consultation
A consultative process to enable decision making through
consultation by consensus in order to implement and identify
specific initiatives aimed at improving productivity. The parties have a commitment to increase the efficiency, career path
opportunities and job security of FGS employees.
8.0—SIGNATORIES
Signed by
on behalf of
FLUOR GLOBAL SERVICES
Signed by
on behalf of
Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union, Western Australian Branch.
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Result
Representation
Applicants

Agreement registered
Mr J N Dasey as agent on behalf of the
Civil Service Association of Western
Australia Incorporated and Mr K E
Rogers as agent on behalf of the
Government Employees Superannuation
Board

_______________________________________________________________________________

Order.
HAVING heard Mr J N Dasey as agent on behalf of the Civil
Service Association of Western Australia Incorporated and Mr
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K E Rogers as agent on behalf of the Government Employees
Superannuation Board, and by consent, the Commission, pursuant to the powers conferred on it under the Industrial
Relations Act 1979, hereby orders:
THAT the Agreement made between the parties lodged
in the Commission on 27 December 2000 entitled
Government Employees Superannuation Board 2000 Enterprise Agreement and as subsequently amended by
direction of the Commission be registered in the terms of
the following Schedule as an industrial agreement in replacement of the Government Employees Superannuation
Board 1998 Enterprise Agreement PSAAG 60 of 1998
which is hereby cancelled.
(Sgd.) G.L. FIELDING,
[L.S.]
Senior Commissioner/
Public Service Arbitrator.

Schedule.
1.—TITLE
This document shall be known as the Government Employees Superannuation Board 2000 Enterprise Agreement and
shall replace the Government Employees Superannuation
Board 1998 Enterprise Agreement.
2.—ARRANGEMENT
1. Title
2. Arrangement
3. Scope
4. Parties to the Agreement
5. Number of Employees Covered
6. Definitions
7. Term of Agreement and Re-negotiation.
8. No Further Claims
9. Single Bargaining Unit
10. Joint Consultative Committee
11. Relationship to Award
12. Dispute Resolution
13. Copies of Agreement.
14. Contract of Employment
15. Job Security
16. Salaries
17. Higher Duties
18. Working Hours
19. Part-Time Employment
20. Overtime
21. On call
22. Alternative Working Arrangements
23. Annual Leave
24. Purchased Leave
25. Public Holidays
26. Long Service Leave
27. Sickness and Family Support Leave
28. Parental Leave
29. Study Assistance
30. Professional Memberships
31. Short Leave
32. Compassionate Leave
33. Emergency Services Leave
34. Leave for Sporting Representation
35. Dress and Uniforms
36. Travelling on Business
37. Signatories to the Agreement
Schedule A: Salaries
Schedule B: On Call
Schedule C: GESB 2000 Productivity Measurement Plan
3.—SCOPE
This Agreement shall apply to employees of the
Government Employees Superannuation Board who are
members of, or eligible to be members of, the Civil Service
Association of Western Australia Incorporated.
4.—PARTIES TO THE AGREEMENT
This Agreement is made between the Government Employees Superannuation Board (the Employer) and the Civil Service
Association of Western Australia Incorporated.
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5.—NUMBER OF EMPLOYEES COVERED
At the date of registration, the approximate number of
employees covered by this Agreement is ninety (90).
6.—DEFINITIONS
In this Agreement, the following terms and acronyms shall
have the following meanings—
accrued leave means the leave an employee is entitled to
which has been earned in full.
Agreement means the Government Employees Superannuation Board 2000 Enterprise Agreement.
employee means the same meaning as provided within
the Industrial Relations Act 1975 and who is referred
to in Clause 3.—Scope of this Agreement.
Employer means the Government Employees Superannuation Board.
GESB means the Government Employees Superannuation Board.
Government means the State Government of Western
Australia.
JCC means the Joint Consultative Committee.
job classification means the particular level at which a
position is established and classified within the
GESB, and which has a specific salary range assigned
to it.
one working day shall be equated to seven hours (7),
thirty (30) minutes.
position means a salaried job established in the GESB.
pro rata means the proportion of leave an employee has
earned when the leave has not been earned in full.
residence means the normal private residential address
of an employee.
SBU means the Single Bargaining Unit.
Union means the Civil Service Association of Western
Australia Incorporated
WAIRC means the Western Australian Industrial
Relations Commission.
7.—TERM OF AGREEMENT AND
RE-NEGOTIATION
(1) This Agreement shall operate from the date of registration in the WAIRC and shall remain in operation for a period
of twenty four (24) calendar months.
(2) The parties to this Agreement shall meet not later than
six (6) months prior to its expiry in order to commence negotiations for the replacement of this Agreement.
(3) This Agreement will continue in operation after the expiry of its term until such time as a replacement Agreement is
negotiated or one of the parties retires from the Agreement.
(4) During the life of this Agreement the parties will address a range of issues and reforms specifically aimed at
increasing productivity, and which are contained in this Agreement.
(5) The pay quantums achieved as a result of this Agreement will remain and form the base pay rates for future
agreements, or continue to apply in the absence of a further
agreement, except where the Award salary rate is higher in
which case the Award salary rate shall apply.
(6) This Agreement may be varied, renewed, replaced or
cancelled as appropriate within its term by consent between
both parties.
8.—NO FURTHER CLAIMS
The parties to this Agreement undertake that for the duration of this Agreement there shall be no further salary increases,
or other improvements and conditions, sought or granted, except as provided under the terms of this Agreement.
9.—SINGLE BARGAINING UNIT
This Agreement has been negotiated through an SBU comprising the parties to the Agreement.
10.—JOINT CONSULTATIVE COMMITTEE
(1) The parties are committed to improved and effective
consultation in the workplace.
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(2) Consultation will provide employees with an opportunity to participate in decisions which may impact on their
working lives.
(3) Effective consultation will be dependent on—
(a) Commitment from the parties to achieving workable
and acceptable solutions.
(b) Information sharing.
(c) Appropriate training and facilities for JCC representatives.
(4) The parties agree to the establishment of a JCC as an
appropriate method whereby these principles can be practised
and upheld.
(5) It is acknowledged there are some organisation wide
issues relating to industrial, legislative and funding matters
which are outside the scope of JCC activities.
Objectives of the JCC
(6) The objective of the JCC is to be the vehicle to facilitate
employee involvement within the GESB through—
(a) Consultation, to contribute to the effective decision
making processes of the GESB.
(b) Participation, to actively participate in the implementation and monitoring of organisational changes
identified.
(c) Innovation, to identify opportunities for improvement which will enhance the efficiency and
effectiveness of the GESB.
(7) The JCC will therefore work co-operatively as follows—
(a) Work to improve the quality of working life for all
employees.
(b) The JCC recognises the role of the Union as party to
the Agreement. Consequently, the JCC in conjunction with the Union will monitor, review and have
input into the implementation of the Agreement.
Nothing in this process prevents either party utilising the disputes settlement procedure at Clause
12.—Dispute Resolution of this Agreement.
(c) Work to improve the quality of decision making
within the GESB.
Terms of Reference
(8) The JCC may consider matters and, where appropriate,
make recommendations relating to—
(a) The development and implementation of workplace
bargaining agreements.
(b) Proposed major changes to the GESB likely to have
significant effects on employees.
(c) Matters related to organisational development, organisational focus or organisational performance.
(d) Any other matters raised by employees or management which impact on the employees or the
efficiency of the GESB.
Composition of the JCC
(9) The JCC shall comprise—
(a) Management representatives.
(b) Employee representatives.
(c) Union representation by invitation of the JCC, particularly in matters relating to this Agreement.
(10) In determining the composition of the JCC, consideration shall be given to gender balance.
Operation of the JCC
(11) The method of operation of the JCC shall be contained
within a written Charter endorsed by the JCC and the Employer.
11.—RELATIONSHIP TO AWARD
(1) This Agreement shall be read in conjunction with the
Public Service Award 1992.
(2) In the case of any inconsistencies between the provisions of the Award and the provisions of this Agreement, this
Agreement shall have precedence to the extent of any inconsistencies.
(3) Where the Agreement is silent the provisions of the Award
shall apply.
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12.—DISPUTE RESOLUTION
(1) For the purpose of this Clause—
A “dispute” may be any question or disagreement between the Employer and any employee or group of
employees in connection with questions, disagreements,
disputes or difficulties arising under this Agreement.
(2) In keeping with the spirit of this Agreement, the parties
are committed to the principle of conciliation and direct negotiation in any disputes arising out of this Agreement. Any
disputes should, if possible, be resolved promptly by direct
informal consultation between the parties involved.
(3) The following procedures are to be followed in connection with disputes arising under this Agreement—
Stage 1: Discussion between the employee and their immediate supervisor. An immediate supervisor may be a
Supervisor, Manager or Director.
Stage 2: If the matter cannot be resolved at Stage 1, discussion between the employee and their next immediate
supervisor. A next immediate supervisor may be a Manager or Director.
Stage 3: If a dispute has not been resolved within ten
(10) working days under Stages 1-2, the dispute shall be
put in writing to the Executive Director. The Executive
Director or their nominated delegate shall be required to
convene a meeting of relevant parties to the dispute to
arrive at a satisfactory resolution. If no resolution can be
reached within five (5) days, the matter may be referred
by either party to the WAIRC.
(4) A Union representative or advocate may represent an
employee or group of employees who are party to a dispute
during any Stage of the dispute.
(5) The Employer and employees agree to accept the decision of the WAIRC resulting from a dispute.
13.—COPIES OF AGREEMENT
An employee covered by Clause 3.—Scope of this Agreement shall be supplied with a copy of this Agreement, either
in electronic or hardcopy form, by the Employer.
14.—CONTRACT OF EMPLOYMENT
To be read in conjunction with Clause 7.—Contract of Service and Clause 9A.—Casual Employment of the Public Service
Award 1992.
(1) For the purposes of this Clause—
“Fixed term contract employee” means a full-time or parttime employee appointed by the Employer on a
written contract up to a maximum duration of five
(5) years. By agreement between the Employer and
an employee a contract may be varied during its term,
provided the duration of the contract remains unchanged. A contract may be renewed or renegotiated
at the expiration of its term.
“Permanent employee” means a full-time or part-time
employee appointed by the Employer on a tenured
basis. The Employer will fill vacant permanent positions with permanent employees.
(2) The Employer shall appoint employees on—
(a) A permanent full-time basis for four hundred and
eighty seven (487) hours, thirty (30) minutes to be
worked between the hours of 6.00 am and 6.00 pm
over a settlement period of thirteen (13) consecutive
weeks comprising Monday to Friday. Where a public holiday falls on a week day, that day shall be
counted as seven hours, thirty (30) minutes worked.
(b) A permanent part-time basis for up to a maximum
of thirty (30) hours each week to be worked as fixed
times between 6.00 am and 6.00 pm Monday to
Friday.
(c) A casual basis for a period not exceeding four (4)
weeks in any period of engagement. An employee
engaged on a casual basis is not entitled to be paid
overtime.
(d) A shift work basis including work on Saturdays,
Sundays and public holidays.
(e) A full-time or part-time fixed term contract basis for
positions identified by the Employer as being
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required for a predefined specific duration, and which
shall—
(i) Specify a date of termination. However, where
that employment is continued by the Employer
due to business requirements, the original contract may remain in operation up to a period
not to exceed five years, in which case the contract employment shall be considered
cumulative for purposes related to conditions
of employment and accrual of entitlements.
(ii) Have minimum terms of notice given by the
Employer where employment has been continuous for—
(aa) Less than six (6) months—two (2)
weeks’ notice required.
(bb) More than six (6) months—four (4)
weeks’ notice required.
(f) A fixed term contract for a period not exceeding five
(5) years for a Senior Executive Service appointment.
(3)(a) A person appointed to a position within the GESB
may be required to serve a period of probation before permanent appointment is confirmed.
(b) Subject to satisfactory performance for the duration
of a period of probation, a permanent appointment
shall be confirmed.
(c) A period of probation shall not exceed six (6)
months.
(4) The provisions of all GESB policy, procedures and guidelines shall apply to the employees bound by this Agreement.
(5) Employees shall give the Employer written notice of
their intention to resign of not less than four (4) weeks unless
a shorter period is otherwise agreed between the Employer
and employee.
(6)(a) Fixed term contract employees shall be entitled to
the same salary, conditions of employment and entitlements prescribed in this Agreement for permanent
employees.
(b) Fixed term contract employees who have their contract renewed or renegotiated at the expiration of their
term of appointment shall suffer no loss of entitlements accrued prior to the date of renewal or
renegotiation of their contract.
(c) Entitlements earned prior to the renewal or renegotiation of a contract with the GESB shall be
cumulative provided no break in service of more than
ten (10) working days occurs between expiration of
a contract and renewal or renegotiation of that contract. This shall apply to all forms of leave, and the
anniversary dates of incremental progression of salaries.
(7) Nothing in this Clause shall preclude access of an employee to compensation payable for early termination of
employment as provided in the Public Sector Management
Act 1994.
15.—JOB SECURITY
The existing permanency of employment in the Western
Australia public service of an employee is not affected by this
Agreement, either for the duration of this Agreement or at the
expiration of this Agreement.
16.—SALARIES
To be read in conjunction with Clause 9A.—Casual Employment, Clause 10.—Salaries and Clause 12.—Annual
Increments of the Public Service Award 1992.
(1) The Employer shall pay to employees a salary as contained in Schedule A Salaries of this Agreement.
(2) Where a Level 1 employee under twenty one (21) years
of age is fulfilling the adult requirements of a Level 1 position
and this is clearly demonstrated to the Employer, the Employer
may approve the employee proceeding to the salary applicable to Level 1 first year increment. Subject to satisfactory
performance, annual incremental progression to further Level
1 increments may be granted.
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(3) A casual employee shall be paid an hourly rate for the
classification in which the casual employee is employed, with
the addition of twenty (20) per cent in lieu of annual leave,
sickness and family support leave, long service leave, payment for public holidays, and all other paid leave.
(4) The Employer may grant temporary special allowances
for finite periods based on additional duties and responsibilities undertaken by an employee due to the expertise and
knowledge of that employee.
(5) Salary increases payable under this Agreement shall be—
(a) A salary increase of up to 3% payable from 1 July
2001, subject to achieving savings equal to at least
the cost of the salary increase and subject to the approval of the payment by the Cabinet Standing
Committee on Labour Relations. Should the salary
increase paid be less than 3%, the shortfall will be
paid upon identification of savings at least equal to
the shortfall. The GESB will nominate an employee
to be responsible for identifying the savings required.
This is subject to the parties developing a GESB Productivity Measurement Plan consistent with the
2000-2003 Strategic Plan and securing the approval
of the Plan by the Cabinet Standing Committee on
Labour Relations before 1 July 2001.
(b) A further increase of up to 3% payable from 1 July
2002, subject to achieving relevant targets to be included in the 2000 GESB Productivity Measurement
Plan.
(6) Employees will not be disadvantaged if targets in the
GESB 2000 Productivity Measurement Plan are not achieved
due to factors outside of their control.
(7)(a) The rates of pay forming the base salaries for this
Agreement will be those achieved through the productivity increase effective from 1 July 2000 of the
Government Employees Superannuation Board 1998
Enterprise Agreement.
(b) If audit requirements prevent finalisation of these
rates prior to the registration of this Agreement,
employees will be paid the increase retrospectively
to 1 July 2000.
17.—HIGHER DUTIES
To be read in conjunction with Clause 14.—Higher Duties
Allowance of the Public Service Award 1992.
(1)(a) An employee selected by the Employer to act in a
position which is classified higher than the employee’s own substantive position shall, after the
employee accepts the full responsibility of the higher
position for a continuous period of twenty (20) consecutive working days, be paid an allowance equal
to the difference between the employee’s own salary and the salary the employee would receive if
permanently appointed to the higher position in
which the employee is acting.
(b) A higher duties allowance shall not be paid for the
first twenty (20) days of acting, and shall be payable
from the twenty first (21) day onwards until the period of acting ceases.
(c)
(i) Twenty (20) consecutive days must be worked
on each acting occasion to qualify for a higher
duties allowance.
(ii) Where a break in acting occurs a further
twenty (20) day qualifying period will apply.
(iii) However, where an employee who has qualified for payment of a higher duties allowance
is required to act in another position or positions classified higher than the employee’s
own for less than twenty (20) consecutive
working days without any break in acting service, the employee will be paid a higher duties
allowance for such periods, at the highest rate
paid during the period of continuous acting
or at the rate applicable to the position in which
the employee is currently acting—whichever
is the lesser.
(d) All occasions of acting experience of less than twenty
(20) consecutive working days for which a higher
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duties allowance is not paid will be recognised in
personal records.
(2) An employee selected to act in a higher classified position shall be provided with training prior to commencing in
the position to allow the employee to competently perform
the required duties and responsibilities. Such training would
normally be provided by the existing occupant of the position
prior to leaving that position, and would not normally attract
higher duties allowance for the period of training of the employee taking over in the higher classified position.
(3) An employee who is selected to act in a higher classified
position but who is not required to perform the full duties or
accept the full responsibility of the position shall be paid a
proportion of the higher duties allowance, provided that the
employee shall be informed prior to the commencement of
acting in the higher classified position of the duties to be performed, the responsibility to be accepted, and the allowance
to be paid.
(4)(a) Where the full duties of a higher position are performed by two (2) or more employees, they shall
each be paid an allowance as determined by the
Employer not to exceed a combined total of one
hundred (100) per cent, provided that the employees shall be informed prior to the commencement of
acting in the higher classified position of the duties
to be performed, the responsibility to be accepted,
and the allowance to be paid.
(b) Part-time employees will be considered for acting
in higher classified positions where those positions
are full-time, as acting responsibilities may be shared
between two (2) or more employees. A part-time
employee may also choose to change to full-time
hours if selected for a full-time acting opportunity.
(5) Where an employee is in receipt of a higher duties allowance and proceeds on any period of leave, the employee
shall be entitled to receive payment of the allowance for any
period of the leave where the position in which the employee
is acting remains vacant.
(6)(a) Where an employee is in receipt of a higher duties
allowance for a continuous period of twelve (12)
months or more and proceeds on any period of leave,
the employee shall be entitled to receive payment of
the allowance for the whole period of the leave.
(b) Where an employee receives higher duties allowance for one or more higher classified positions for
a cumulative period of twelve (12) months the employee shall, subject to satisfactory performance,
receive the next higher incremental level of the higher
position in which the employee is acting.
(7) Where a permanent position within the GESB has no
substantive occupant, the position shall be advertised for a
substantive appointment to be made, provided all the following apply to the position—
(a) It has been vacant for a maximum continuous period of six (6) months.
(b) It has been assessed by the Employer as a position
for which there is a justified continuing need.
18.—WORKING HOURS
To be read in conjunction with Clause 16.—Hours of the
Public Service Award 1992.
(1) For the purpose of this Clause—
“Accrued flexileave” means time worked in excess of
the ordinary hours to be worked in a thirteen (13)
week settlement period, and which is carried forward to the next settlement period.
(2) A full-time employee shall work flexible full-time hours
of four hundred and eight seven (487) hours, thirty (30) minutes to be worked between the hours of 6.00 am and 6.00 pm
over a settlement period of thirteen (13) consecutive weeks
comprising Monday to Friday, with public holidays falling
on a week day to count as seven (7) hours, thirty (30) minutes
worked, in which case—
(a) An employee may by mutual agreement with the Employer take a meal break during a working day of at
least fifteen (15) minutes after a maximum of five
(5) hours has been worked.
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(b) Apart from a meal break, hours worked by an employee are to be worked as one continuous period,
except where an employee books off through
flexileave arrangements or takes any form of approved leave.
(c) Employees shall maintain flexitime rosters which
shall be drafted in consultation with the Employer
who will indicate the minimum staffing and other
requirements in respect to starting and finishing
times, meal break coverage, flexileave, and operational needs. Wherever possible, employees may
select their own starting and finishing times.
(d) Employees shall maintain a record of times worked
in a manner approved by the Employer.
(e) Flexileave may be taken in any settlement period by
mutual agreement between the Employer and employee and will not necessarily be on the same day
or days in each settlement period.
(f) In respect of accrued flexileave—
(i) Any amount of accrued flexileave may be carried forward at the end of a thirteen (13) week
settlement period, provided that the working
of time in excess of four hundred and eighty
seven (487) hours, thirty (30) minutes has been
discussed and agreed between an employee
and their immediate supervisor prior to the
excess time being worked.
(ii) The taking of accrued flexileave will be by
mutual agreement between the Employer and
employee.
(iii) No accrued flexileave will be paid to an employee under any circumstances.
(iv) No relief or higher duties arrangements shall
be made where an employee takes any period
of accrued flexileave.
(v) Accrued flexileave in excess of seven (7)
hours, thirty (30) minutes not taken by an
employee at the end of the final thirteen (13)
week settlement period in each financial year
shall be lost.
(g) Debit hours below the required four hundred and
eighty seven (487) hours, thirty (30) minutes shall
be allowed up to a maximum of four hours at the
end of each thirteen (13) week settlement period.
(h) Overtime shall not be payable unless an employee
is requested by the Employer to work additional time
in any of the following cases—
(i) Before 6.00 am or after 6.00 pm Monday to
Friday.
(ii) Any time on a Saturday or Sunday.
(iii) On a public holiday.
(i) Nothing in this Clause shall preclude an alternative
spread of hours being negotiated by an employee or
group of employees with the Employer, or the Employer with an employee or group of employees,
provided that the negotiated spread of hours does
not exceed twelve (12) consecutive hours in any one
day Monday to Friday with no work required on
public holidays.
(3) Employees classified Level 6 and above shall not be
required to maintain a record of times worked, and shall not
be entitled to accrue flexileave.
(4) The Employer may vary the ordinary hours of attendance to make provision for the performance of shift work
including work on Saturdays, Sundays and public holidays.
(5) An employee shall have a minimum break of ten (10)
hours between ceasing work and recommencing work. Should
an employee not receive a ten (10) hour break, overtime at the
rate of double time their normal hourly rate of pay shall be
payable for each hour worked until such time as a ten (10)
hour break has been taken.
19.—PART-TIME EMPLOYMENT
To be read in conjunction with Clause 9.—Part-Time Employment of the Public Service Award 1992.
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(1) A part-time employee shall work fixed days and times
up to a maximum of thirty (30) hours each week to be worked
between 6.00 am and 6.00 pm Monday to Friday, as determined by the Employer in consultation with the employee, in
which case—
(a) The Employer and employee shall enter into a written arrangement which specifies the days and times
which a part-time employee shall work and, in the
case of an employee converting from full-time employment to part-time employment, any reversion
details. No employee may be converted to part-time
employment without their consent.
(b) A part-time employee wishing to change their parttime work arrangement may make written application
to the Employer. Where there are no adverse effects
to the ongoing operations of the business by implementation of the change, the Employer may agree
to the change.
(c) Where business reasons require the Employer to vary
the days and times to be worked by a part-time employee, the part-time employee shall receive
minimum written notice of four (4) weeks before a
change is implemented, unless the employee agrees
to a shorter period of notice. Where personal circumstances of a part-time employee mean that more
than four (4) weeks is required as a period of notice,
this may be negotiated between an employee and
the Employer.
(d) A part-time employee will be allowed the prescribed
public holidays without deduction of pay in respect
of each public holiday which is observed on a day
ordinarily worked by that employee.
(e) A part-time employee may apply to the Employer to
work alternative or flexible part-time hours, and the
Employer may agree to such a request.
(f) Where a part-time employee normally works less
than seven (7) hours, thirty (30) minutes in a day,
any extra hours worked up to seven (7) hours, thirty
(30) minutes shall be paid at single time.
(g) Overtime shall not be payable unless a part-time employee is requested by the Employer to work
additional time in any of the following cases—
(i) Where in excess of the employee’s normal
hours or seven (7) hours, thirty (30) minutes
is worked on any one day, whichever is the
greater, and then only for the excess time provided that a minimum of 30 minutes of
overtime is worked.
(ii) Before 6.00 am or after 6.00 pm Monday to
Friday.
(iii) Any time on a Saturday or Sunday.
(iv) On a public holiday.
(2) An employee who is employed on a part-time basis shall
be paid a proportion of the appropriate full-time salary.
(3)(a) A part-time employee shall be entitled to the conditions of employment and entitlements contained in
this Agreement.
(b) Payment to a part-time employee proceeding on annual leave or long service leave shall be calculated
on a pro rata basis having regard for any variations
to the ordinary working hours of a part-time employee during the accrual period.
(c) Sickness and family support leave and any other paid
leave shall be paid at the current rate of pay, but only
for those working hours or days that would normally
have been worked.
(4)(a) With the approval of the Employer, an employee may
revert to their previous form of employment where
an employee has changed from—
(i) Part-time employment to full-time employment.
(ii) Full-time employment to part-time employment.
(b) On written application to the Employer, a full-time
employee who has changed to part-time employment

116

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

for a period of less than twelve (12) months may
revert to a full-time position provided reasonable
notice is given to the Employer.
(5) A part-time employee changing their working arrangements in accordance with sub-Clause (4) of this Clause shall
suffer no reduction in job classification without the written
consent of the employee.
20.—OVERTIME
To be read in conjunction with Clause 18.—Overtime Allowance of the Public Service Award 1992.
(1) For the purposes of this Clause—
“Time in lieu” means overtime worked which has not
been paid to an employee, and which is taken by an
employee at the extended overtime rate at a future
time. Time in lieu does not include working hours
in excess of four hundred and eighty seven (487)
hours, thirty (30) minutes at the end of a thirteen
(13) week settlement period.
(2) Overtime shall not be payable after 6.00 am or before
6.00 pm Monday to Friday, except on a public holiday.
(3) Overtime shall be paid, and shall not be taken as time in
lieu.
(4) Employees classified Level 6 and above shall not be
paid for extra time worked as part of their normal duties.
21.—ON CALL
To be read in conjunction with Clause 18.—Overtime Allowance of the Public Service Award 1992.
(1) For the purpose of this Clause—
“On Call” means a written instruction from the Employer
to an employee to remain contactable by mobile telephone or paging service outside the employee’s
normal hours of duty in case of a call out requiring a
return to duty for operational reasons. The employee
must be in a fit state at all times, in readiness for a
return to duty. Response times are specified in Schedule B—On Call of this Agreement.
(2) An employee who is required by the Employer to be on
call during periods off duty shall be paid an allowance in accordance with Schedule B—On Call of this Agreement, with
the on call level of priority to be specified in writing by the
Employer. The hourly rate will be adjusted in accordance with
variations to the Award rate. The full time rate will vary by the
same proportion as changes to the hourly rate.
(3) An allowance paid in accordance with Schedule B—On
Call of this Agreement shall be inclusive of all hours rostered
on call which are outside normal working hours, except where
an employee—
(a) Is on any form of approved leave.
(b) Shares the on call with one or more employees and
is not rostered on call.
(4) Where an employee is not required to be rostered on call
for all hours outside normal working hours, a pro rata allowance may be paid in accordance with Schedule B—On Call
of this Agreement.
(5)(a) An employee rostered on call shall have the first fifty
(50) ordinary hours of overtime in a year which arises
as a result of on call duty treated as time worked
with no overtime to be paid.
(b) Where on call duty is shared between employees,
the number of overtime hours treated as time worked
with no overtime to be paid shall be proportional to
fifty (50) ordinary hours dependent on the total time
an employee is rostered on call in a year.
(c) Where an employee is not required to be rostered on
call for all hours outside normal working hours, the
number of overtime hours treated as time worked
with no overtime to be paid shall be proportional to
fifty (50) ordinary hours dependent on the total time
an employee is rostered on call in a year.
(6) Where an employee is required to be rostered on call for
ad hoc timings, an allowance contained in Schedule B—On
Call of this Agreement shall be payable for each on call hour
or part thereof.

81 W.A.I.G.

(7) The Employer shall provide the means of contact being
either a mobile telephone or paging service, or both.
22.—ALTERNATIVE WORKING ARRANGEMENTS
(1) For the purpose of this Clause, “alternative working
arrangements” include—
(a) Job rotation, job sharing and job swapping.
(b) Telecommuting and working from home.
(c) The working of hours outside the ordinary hours of
work specified in Clause 18.—Working Hours of this
Agreement.
(d) Any other working arrangement agreed by an employee or group of employees, and the Employer.
(2) The working of alternative working arrangements may
be proposed by an employee or group of employees, or by the
Employer.
(3) For the Employer to consider approval of an alternative
working arrangement—
(a) There must be no adverse affect on the ongoing operations of the business.
(b) It must be for a minimum period of three (3) months.
(c) There must be identified productivity benefits to the
Employer.
(4) The employee or group of employees and the Employer
must agree in writing to the terms of an alternative working
arrangement.
(5) Policies pertaining to alternative working arrangements
shall be documented and forwarded to the Union.
23.—ANNUAL LEAVE
To be read in conjunction with Clause 19.—Annual Leave
of the Public Service Award 1992.
(1) Subject to the approval of the Executive Director, an
employee may elect, rather than taking the leave, for payment
at their current substantive rate of salary at the time of application for any period of accrued annual leave which accrued
prior to 1 January 1999.
(2) From the date of registration of this Agreement, annual
leave loading shall be included in the base rate of salary of an
employee and paid on a fortnightly basis. For new employees, accrued annual leave loading at an employee’s substantive
rate of salary up to the date of commencing under this Agreement shall be paid immediately after joining this Agreement.
(3) An employee may not accumulate more than eight (8)
weeks of accrued annual leave entitlements except in exceptional circumstances. Any extension must be approved by the
Executive Director and will only be granted subject to an acceptable timetable to reduce the leave agreed between the
employee and Director.
24.—PURCHASED LEAVE
(1)(a) A full-time or part-time employee may apply to the
Employer to purchase leave and receive less than
fifty two (52) weeks pay spread over the full financial year, and to then take additional weeks of
purchased leave in that financial year.
(b) An employee may apply for whole weeks of purchased leave as—
(i) Forty eight (48) weeks of pay with an additional four weeks of purchased leave.
(ii) Forty nine (49) weeks of pay with an additional three weeks of purchased leave.
(iii) Fifty (50) weeks of pay with an additional two
weeks of purchased leave.
(iv) Fifty one (51) weeks of pay with an additional
one week of purchased leave.
(v) Any other arrangement as negotiated between
an employee and the Employer.
(c) The Employer may grant an application for purchased leave provided there are no operational
restrictions to such a request and the leave can be
taken at a mutually convenient time.
(d) An employee intending to enter into this arrangement shall make written application to the Employer
prior to 31 March each year for the financial year
commencing 1 July.
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(e) All annual leave credits of an employee must be
cleared before any period of purchased leave may
be taken.
(f) Purchased leave is not cumulative and shall be taken
during the financial year in which it accrues.
(g) Where an employee may be unable to take all or
part of the purchased leave, their salary shall be adjusted at 1 July of the following year to take account
of the time worked during the preceding year which
was not included in salary paid for that year.
(h) This arrangement shall have no effect on other leave
which an employee accrues in the course of their
employment.
(2)(a) A full-time or part-time employee may apply to the
Employer to purchase leave and receive a number of
years of pay spread over a greater period, and to then
take additional years or months of purchased leave.
(b) An employee may apply for years or months of purchased leave as—
(i) Four (4) years of pay with an additional one
(1) year of purchased leave, with payment
spread over the five (5) years.
(ii) Three (3) years of pay with an additional one
(1) year of purchased leave, with payment
spread over the four years.
(iii) Any other arrangement as negotiated between
an employee and the Employer.
(c) The Employer may grant such an application provided there are no operational restrictions to such a
request and the purchased leave can be taken at a
mutually convenient time.
(d) An employee intending to enter into this arrangement shall make written application to the Employer
prior to 31 March of the first year of the requested
period which would then commence on 1 July.
(e) All accrued leave credits of an employee must be
cleared before any period of purchased leave may
be taken.
(f) The purchased leave is not cumulative and shall be
taken as originally agreed between the employee and
Employer.
(g) Where an employee may be unable to take all or
part of the purchased leave, their salary shall be adjusted at 1 July of the final year of the purchased
leave arrangement to take account of the time worked
during the preceding period which was not included
in salary paid for that period.
(h) This arrangement shall have no effect on other leave
which an employee accrues in the course of their
employment.
25.—PUBLIC HOLIDAYS
To be read in conjunction with Clause 20.—Public Holidays of the Public Service Award 1992.
Sub-Clause (1) (b) of Clause 20.—Public Holidays of the
Public Service Award 1992 shall not apply to employees covered by this Agreement.
26.—LONG SERVICE LEAVE
To be read in conjunction with Clause 21.—Long Service
Leave of the Public Service Award 1992.
(1) For the purpose of this Clause—
“Continuous service” includes any period of leave on
full pay, but does not include any period of parental
leave or leave without pay.
(2)(a) This Clause applies to permanent full-time, permanent part-time, and fixed term contract employees.
(b) Continuous contract employment shall be considered cumulative for accrual of long service leave
entitlements.
(3) An employee may apply to take long service leave entitlements as—
(a) Thirteen (13) weeks at normal pay.
(b) Minimum amounts of one (1) week at normal pay.
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(c) Any amount between one (1) week and thirteen (13)
weeks at normal pay.
(d) Twenty six (26) weeks at half pay.
(e) Any amount between four (4) weeks and twenty six
(26) weeks at half pay.
(f) Any amount between five (5) days and six and a
half (6.5) weeks at double pay.
(4)(a) Long service leave shall be taken within three (3)
years of the date of accrual and, if not taken by then,
shall be paid to the employee at their current substantive rate of salary, rather than taking the leave.
However, the Employer shall ensure an employee
has the opportunity to take the leave within three (3)
years of the leave falling due.
(b) Where exceptional circumstances exist, the Employer may agree to deferment of long service leave
being extended beyond three (3) years of the date of
the leave falling due, providing the leave is cleared
in full before the next period of long service leave
becomes due.
(5) An employee may elect, rather than taking the leave, for
payment at their current substantive rate of salary for any period of accrued long service leave which has not been taken.
(6) No payment for any period of pro rata long service leave
shall be payable on termination of employment, except in the
case of retirement, redundancy, or death of an employee.
27.—SICKNESS AND FAMILY SUPPORT LEAVE
To be read in conjunction with Clause 22.—Sick Leave of
the Public Service Award 1992.
(1)(a) The Employer shall grant an employee sickness leave
in the case of personal illness or injury.
(b) The Employer shall grant an employee leave for
family support purposes in the case of—
(i) Illness or injury of a partner or child of an
employee.
(ii) Illness or injury of a parent or family member
of an employee.
(2) Sickness and family support leave credited to fixed term
contract employees shall be cumulative where their contracts
are renewed or renegotiated.
Sickness Leave
(3)(a) Employees are entitled to ninety three (93) hours,
forty five (45) minutes sickness and family support
leave on full pay for each completed year of continuous service, and this shall accrue on a cumulative
basis.
(b) One (1) day of sickness and family support leave
shall be equivalent to seven hours (7) thirty (30)
minutes.
(4)(a) Part-time employees shall be credited pro rata sickness and family support leave in relation to the
working hours a part-time employee would normally
work.
(b) Sickness and family support leave credited to fixed
term contract employees shall be cumulative where
their contracts are renewed or renegotiated.
(5) Sickness and family support leave shall be credited to
an employee in advance on each anniversary of their initial
appointment date.
(6) Where an employee is sick during a period of annual
leave or long service leave for a period of at least five (5)
consecutive working days and produces at the time or as soon
as possible thereafter medical evidence satisfactory to the
Employer that the employee was sick, the Employer shall grant
sickness and family support leave for the period during which
the employee was sick, and reinstate annual or long service
leave equivalent to the period of sickness to the extent of sickness and family support leave credits held by the employee.
(7) An employee who is absent on parental leave or leave
without pay is not eligible for sickness and family support
leave during the currency of that leave.
(8)(a) An employee who is sick for an extended period,
and who has extinguished all sickness and family
support leave credits, may then proceed on sickness
leave without pay.
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(b) The first three (3) months of a continuous period of
sickness leave without pay shall be regarded as part
of qualifying service of the employee for leave purposes.

Family Support Leave
(9) In each year, sickness and family support leave may be
used by an employee to care for a sick family member as provided in sub-Clause (1) (b) of this Clause. The maximum leave
which can be used each year for this purpose is a total of 37
(37) hours thirty (30) minutes made up of—
(a) A maximum of eighteen (18) hours, forty five (45)
minutes from the current year entitlement; and
(b) The balance from sickness and family support leave
accrued from previous years of service with the
Employer which are not employee entitlements from
the current year.
Medical Certificates
(10)(a) An application for sickness and family support leave
exceeding two (2) consecutive working days shall
be supported by the certificate of a registered medical practitioner, registered dental practitioner, or other
health practitioner as approved by the Employer.
(b) The amount of sick leave granted without the production of the certificate required in paragraph (a)
of this sub-Clause shall not exceed, in the aggregate, five (5) working days in any one (1) credit year.
(c) Where a medical certificate is required in accordance with this Clause, the certificate must—
(i) Be on the normal letterhead stationery of the
registered medical practitioner, registered dental practitioner or other health practitioner as
approved by the Employer, and be signed by
that practitioner or their authorised representative.
(ii) Include the name of the employee or employee’s family member to whom it applies.
(iii) Indicate the period during which the employee
or employee’s family member was sick.
Family Room
(11) The Employer supports the concept of a Family Room
at the Employer’s headquarters to allow employees to care for
family members should circumstances arise in relation to daytime care, schooling arrangements or illness, subject to
accommodation for a Family Room becoming available in the
future.
28.— PARENTAL LEAVE
This Clause supersedes Clause 23.—Maternity Leave of the
Public Service Award 1992.
(1) For the purpose of this Clause—
“Employee” includes permanent full-time, permanent
part-time and fixed term contract employees.
“Replacement employee” is an employee specifically engaged to replace an employee proceeding on parental
leave.
Eligibility for Parental Leave
(2)(a) An employee is entitled to a period of up to fifty two
(52) weeks parental leave in respect of the birth of a
child to the employee or the employee’s partner.
(b) Where the employee applying for parental leave is
the partner of a person on parental leave, one (1)
weeks leave may be taken at the birth of the child
concurrently with parental leave taken by the employee’s partner. Where both partners are employed
by the GESB, the leave may be taken concurrently.
(3)(a) An employee is entitled to a period of up to fifty two
(52) weeks parental leave in respect of the adoption
of a child.
(b) Where the employee applying for parental leave is
the partner of a person on parental leave, one (1)
weeks leave may be taken at the time of placement
of the child for adoption concurrently with parental
leave taken by the employee’s partner. Where both
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partners are employed by the GESB, the leave may
be taken concurrently.
(c) An employee seeking to adopt a child shall be entitled to an additional two (2) days of unpaid leave to
attend interviews or examinations required for the
adoption procedure. The employee may take any paid
leave entitlement in lieu of this leave.
(4) An employee is entitled to a period of up to fifty two
(52) weeks parental leave in respect of assuming legal guardianship of a child.
Other Leave Entitlements
(5) An employee proceeding on parental leave may elect to
utilise accrued annual leave or long service leave for the whole
or part of the period of parental leave, provided the parental
leave does not extend beyond a total of twelve (12) months.
(6) Subject to all other leave entitlements being exhausted,
employees shall be entitled to apply for leave without pay
following parental leave to extend their unpaid leave by up to
twelve (12) months.
(7) An employee on parental leave is not entitled to paid
sickness and family support leave.
(8) Should the birth or adoption result in other than the arrival of a child, the person concerned shall be entitled to such
period of paid sickness and family support leave or unpaid
leave for a period certified as necessary by a registered medical practitioner.
(9) Where a pregnant employee not on parental leave suffers illness related to the pregnancy or is required to undergo
a pregnancy related medical procedure the employee may take
any paid sickness and family support leave to which the employee is entitled or unpaid leave for a period as certified
necessary by a registered medical practitioner.
Notice and Variation
(10) The employee shall give a minimum of ten (10) weeks
written notice to the Employer of the intended date parental
leave will commence, and the intended duration of parental
leave.
(11) An employee seeking to adopt a child shall not be in
breach of sub-Clause (10) of this Clause by failing to give the
required period of notice if such failure is due to the requirement of the adoption agency to accept earlier or later placement
of a child, or other compelling circumstances.
(12) An employee proceeding on parental leave may elect
to take a shorter period of parental leave and may at any time
during that period of leave elect to reduce or extend the period stated in the original application provided four (4) weeks
written notice is provided.
Transfer to a Safe Job
(13) Where illness or risks arising out of pregnancy, or hazards connected with the work assigned to the employee, make
it inadvisable for the employee to continue in her present duties, the duties shall be modified or the employee may be
transferred to a safe position at the same classification level
until the commencement of parental leave.
Replacement Employee
(14) Prior to engaging a replacement employee the GESB
shall inform the person of the temporary nature of the employment and the entitlements relating to the return to work
of the employee on parental leave.
Return to Work
(15) An employee shall confirm the intention to return to
work by written notice to the Employer of not less than six (6)
weeks prior to the expiration of parental leave.
(16) On return to work, an employee who has been on parental leave shall suffer no reduction in substantive job
classification or conditions of employment as a consequence
of having been on or having returned from parental leave.
Special Work Arrangements
(17)(a) An employee is not entitled to salary in respect of
the period of absence from duty on parental leave
except where the Employer provides—
(i) Short term full-time, part-time, or casual work
from home arrangements.
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(ii) Short term full-time, part-time, or casual work
at the Employer’s place of business.
(iii) Training to assist and equip the employee for
a return to work.
Any time worked in accordance with sub-Clause (17)
(a) of this Clause shall—
Be voluntary on the part of the employee who is on
parental leave.
Be deemed to form part of the maximum period of
twelve (12) months parental leave.
For each hour worked, be paid at an hourly rate for
the classification in which the employee is employed,
with the addition of twenty (20) per cent in lieu of
annual leave, sickness and family support leave, long
service leave, payment for public holidays, and all
other paid leave.
Not be regarded as qualifying service of the employee for leave purposes.

Effect of Leave on the Contract of Employment
(18) An employee employed on a fixed term contract basis
shall have the same entitlement to parental leave, however the
period of parental leave shall not extend beyond the term of
that contract.
(19) Absence on parental leave shall not break the continuity of employment of an employee but shall not be taken into
account in calculating the period of employment for any purpose under the Award or this Agreement.
(20) An employee on parental leave may terminate employment at any time during the period of parental leave by
providing the Employer with written notice in accordance with
their conditions of employment.
(21) The Employer shall not terminate the employment of
an employee on the grounds of the employee’s application for
parental leave or absence on parental leave, but otherwise the
rights of the Employer in respect of termination of employment are not affected.
29.—STUDY ASSISTANCE
To be read in conjunction with Clause 25.—Study Leave of
the Public Service Award 1992.
(1) For the purposes of this Clause—
“An approved course of study” is any course which is
acceptable to the Employer.
(2) Any full-time, part-time, or fixed term contract employee
may apply for study assistance. In respect of fixed term contract employees, the period of study assistance shall not extend
beyond the term of their contract or the likely extension of
their contract.
(3) Study assistance in addition to time off with pay for
study purposes will normally be granted by the Employer
where an approved course of study being undertaken by an
employee satisfies all the following criteria—
(a) Is relevant to the current duties or duties likely to be
performed by the employee.
(b) Is relevant to the current and emerging needs of the
GESB.
(c) Enhances the career development of the employee
within the GESB.
(d) Does not unduly affect or inconvenience the operations of the GESB.
(4) Where the criteria specified at sub-Clause (3) of this
Clause are met, the Employer shall—
(a) Reimburse the employee for the cost of enrolment
fees, Higher Education Contribution Surcharge, compulsory text books, compulsory computer software,
and other necessary study materials. Half of the value
of these costs shall be reimbursed immediately following production of written evidence of enrolment
and costs incurred, and the remaining half shall be
reimbursed following production of written evidence
of successful completion of the subject for which
reimbursement has been claimed.
(b) Where the employee is receiving paid study leave in
work time, the Employer will allow an employee
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one (1) day of study leave immediately prior to sitting the final examination for each subject being
studied.
(c) Where the employee is studying outside of working
hours or through distance education, and is not receiving any paid study leave in work time, the
Employer will allow an employee two (2) days of
study leave immediately prior to sitting the final
examination for each subject being studied.
(5) Where an employee does not successfully complete a
subject or subjects for which reimbursement has been claimed,
the Employer shall make no further payments for study expenses until the employee repays any amount previously
received for the subject or subjects that were not successfully
completed.
30.—PROFESSIONAL MEMBERSHIPS
(1) An employee who is required to belong to a professional
body or association as an integral part of their continuing
employment with the Employer shall have their annual professional membership fees paid by the Employer.
(2) An employee whose membership to a professional body
or association will provide benefits to the Employer shall have
their annual professional membership fees paid by the
Employer.
31.—SHORT LEAVE
This Clause supersedes Clause 26.—Short Leave of the
Public Service Award 1992.
(1) The Employer may, where an employee shows sufficient cause, grant the employee short leave on full pay for
urgent personal matters which cannot be dealt with outside of
working hours, or in conjunction with flexible working arrangements, or by taking compassionate leave.
(2) Short leave shall—
(a) Be for a maximum of twenty two (22) hours and
thirty (30) minutes in any calendar year.
(b) Not be taken as more than fifteen (15) hours consecutively.
(c) Not be cumulative.
32.—COMPASSIONATE LEAVE
(1) For the purposes of this Clause—
“Compassionate” means death or serious illness of or
injury to a partner, child, parent, guardian, sibling,
grandparent, other relative, or close personal friend.
(2) The Employer shall grant a maximum of fifteen (15)
hours either consecutive or non-consecutive paid leave to an
employee who suffers any reason requiring compassionate
leave.
(3) Compassionate leave may also be used for the purpose
of attending funerals of family, relatives and close personal
friends.
(4) There is no limit to the number of separate incidents of
compassionate leave for which an employee may receive compassionate leave in any calendar year.
(5) Compassionate leave may not be taken during a period
of any other form of leave.
(6) An employee shall make written application for any period of compassionate leave, however this may be completed
on return to work following compassionate leave where circumstances mean no prior notice can be given.
33.—EMERGENCY SERVICES LEAVE
(1) Subject to the convenience of the Employer, emergency
services leave may be granted to an employee who is a volunteer member of the State Emergency Service, a Bush Fires
Brigade, or the St John Ambulance Brigade, for the purpose
of relevant training or attendance at a civil emergency, with
this leave to have no effect on other leave entitlements of the
employee.
(2) In order to attend emergency services training, an employee may be granted maximum leave in any calendar year
to the extent of ten (10) working days on full pay.
(3) An employee absent from duty as a result of their attendance at a civil emergency shall be granted leave on full
pay by the Employer for the duration of their involvement
with the emergency.
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34.—LEAVE FOR SPORTING REPRESENTATION
To be read in conjunction with Clause 56.—Leave for International Sporting Events of the Public Service Award 1992.
(1) Leave may be granted to an employee chosen to represent Australia or Western Australia as a competitor or official
at a recognised sporting event, with this leave to have no effect on other leave entitlements of the employee.
(2) In respect to pay for the period of leave—
(a) Where the employee will not receive any payment
or fees for the sporting representation, the Employer
may agree for the employee to receive full pay for
the period of leave.
(b) Where the employee will receive payment or fees
for the sporting representation, the Employer may
agree to pay make-up pay, being the difference between the normal rate of pay of the employee and
the payment or fees received by the employee.

Level
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SCHEDULE A
SALARIES
A
B
C
Base
1 July 2001
1 July 2002
salary
3.00%
3.00%
(Subject
(Subject
to the
to the
achievement achievement
of identified
of targets
savings as per
set out in
Clause 16)
Clause 16)

Level 1
Under 17 years
17 years
18 years
19 years
20 years
1st year
2nd year
3rd year
4th year
5th year
6th year
7th year

13,245
15,479
18,055
20,902
23,471
25,783
26,856
27,930
29,003
30,075
31,150
32,222

13,642
15,943
18,597
21,529
24,175
26,556
27,662
28,768
29,873
30,977
32,085
33,189

14,052
16,422
19,155
22,175
24,900
27,353
28,492
29,631
30,769
31,907
33,047
34,184

Level 2
1st year
2nd year
3rd year
4th year
5th year

33,339
34,195
35,095
36,045
37,041

34,339
35,221
36,148
37,126
38,152

35,369
36,277
37,232
38,240
39,297

36.—TRAVELLING ON BUSINESS
To be read in conjunction with Clause 42.—Travelling Allowance of the Public Service Award 1992.
(1) An employee who travels on official business shall have
reasonable expenses paid by the Employer.
(2)(a) Prior to travel on official business taking place, the
Employer shall provide an advance to an employee
equal to the total cost of the expenses expected to be
incurred, including reasonable expenses for—
(i) Accommodation.
(ii) Meals.
(iii) Laundry and dry-cleaning.
(iv) Business and private telephone calls.
(b) The Employer shall also provide an employee with
(fifteen dollars) $15.00 per day or part thereof for
incidental expenses not covered in sub-Clause (2)
(a) of this Clause, with no requirement to provide
documentary evidence or to acquit these expenses.
(3) Immediately on return from travel on official business
an employee shall provide the Employer with documentary
evidence of official expenditure incurred on accommodation
and meals, and acquit the advance previously provided. This
may involve a reimbursement to the employee or repayment
to the Employer.

Level 3
1st year
2nd year
3rd year
4th year

38,411
39,477
40,575
41,704

39,563
40,661
41,792
42,955

40,750
41,881
43,046
44,244

Level 4
1st year
2nd year
3rd year

43,250
44,463
45,710

44,548
45,797
47,081

45,884
47,171
48,494

Level 5
1st year
2nd year
3rd year
4th year

48,112
49,735
51,423
53,173

49,555
51,227
52,966
54,768

51,042
52,764
54,555
56,411

Level 6
1st year
2nd year
3rd year
4th year

55,990
57,901
59,854
61,941

57,670
59,638
61,650
63,799

59,400
61,427
63,499
65,713

Level 7
1st year
2nd year
3rd year

65,143
67,356
69,766

67,097
69,377
71,859

69,110
71,458
74,015

37.—SIGNATORIES TO THE AGREEMENT
(1) Signed under the Common Seal of the Government
Employees Superannuation Board hereunder affixed in the
presence of—
Common Seal
(Sgd.) Mrs Fiona Harris
(Sgd.) Mr Peter Farrell
Chairperson
Board Member
Government Employees
Government Employees
Superannuation Board
Superannuation Board
Dated 22/12/00
Dated 22/12/00
(2) Signed for and on behalf of the Civil Service Association of Western Australia Incorporated by—
(Sgd.) Mr David Robinson
General Secretary
Common Seal
Civil Service Association of
Western Australia Incorporated
Dated

Level 8
1st year
2nd year
3rd year

73,680
76,485
79,963

75,890
78,780
82,362

78,167
81,143
84,833

Level 9
1st year
2nd year
3rd year
Class 1
Class 2
Class 3
Class 4

84,304
87,240
90,587
95,645
100,708
105,766
110,827

86,833
89,857
93,305
98,514
103,729
108,939
114,152

89,438
92,553
96,104
101,470
106,841
112,207
117,576

35.—DRESS AND UNIFORMS
(1) Except where otherwise directed by the Employer for
operational or public relations reasons, an employee may
choose their own style of dress, including a uniform approved
by the Employer and purchased by an employee, provided
that reasonable standards are maintained.
(2) An employee engaged in work which requires direct
personal dealing with GESB clients or the public shall be provided with a uniform free of charge in quantities as agreed
between the Employer and employees, provided that the Employer instructs those employees to wear a uniform as part of
their duties.
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SCHEDULE B
ON CALL
Priority

Effect

Consequences

Contact by

Verbal
response by

Damage to
business
operations.

Mobile telephone.
A pager may also
be provided.

Immediate

1

Critical

2

Important

Inconvenience Mobile telephone
to business
or pager.
operations.

30 minutes

3

Important

Inconvenience Mobile telephone
to business
or pager.
operations.

30 minutes

SCHEDULE C
GESB 2000 PRODUCTIVITY MEASUREMENT PLAN
To be developed by the parties consistent with the 20002003 Strategic Plan following the commencement of this
Agreement and is to be approved by the Cabinet Standing
Committee on Labour Relations before 1 July 2001.

Onsite within

60 minutes
When contacted,
the employee is
normally required to
return to duty.
2 hours
When contacted,
the employee is
normally required
to return to duty.
2 hours
When contacted,
the employee only
occasionally is
required to return to
duty.

Annual $
amount fulltime on call

Hourly rate
for ad hoc
on call

$17,789
(100% of annual
$ amount)

$2.83
(100% of hourly
rate)

$13,342
(75% of annual
$ amount)

$2.12
(75% of hourly
rate)

$8,895
(50% of annual
$ amount)

$1.42
(50% of hourly
rate)

filed in the Commission on 6 December 2000 be registered on and from the 15th day of December 2000.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.

Schedule.
1.—TITLE
This Agreement shall be known as the “Hairdressing SDA—
Carl Ridolfo Pty Ltd T/A Carl Ridolfo Hair Design Enterprise
Agreement 2000” (the “Agreement”).
HAIRDRESSING SDA—CARL RIDOLFO PTY LTD
T/A CARL RIDOLFO HAIR DESIGN ENTERPRISE
AGREEMENT 2000.
No. AG 282 of 2000.
2000 WAIRC 01615
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE
WEST
AUSTRALIAN
HAIRDRESSERS’
AND
WIGMAKERS’ EMPLOYEES’ UNION
OF WORKERS, APPLICANT
v.
CARL RIDOLFO PTY LTD T/A CARL
RIDOLFO
HAIR
DESIGN,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
FRIDAY, 15 DECEMBER 2000
FILE NO
AG 282 OF 2000
CITATION NO. 2000 WAIRC 01615
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Registration of an Enterprise Agreement
Mr T. Pope on behalf of the applicant.
Mr T. Crossley (as agent) on behalf of
the respondent.

_______________________________________________________________________________

Order.
HAVING HEARD Mr T. Pope on behalf of the applicant and
Mr T. Crossley (as agent) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 and by consent, hereby orders—
THAT the Hairdressing SDA—Carl Ridolfo Pty Ltd t/a
Carl Ridolfo Hair Design Enterprise Agreement 2000 as

1.
2.
3.
4.
5.
6.
7.
8.

2.—ARRANGEMENT
Title
Arrangement
Definitions
Period of Operation
Incidence and Parties Bound
Christmas Overtime
Grievance Procedure
Signatories

3.—DEFINITIONS
“Employer” shall mean Carl Ridolfo Pty Ltd T/A Carl
Ridolfo Hair Design of Shop 7 North Perth Plaza, Fitzgerald
Street, North Perth WA 6006.
“Union” shall mean the West Australian Hairdressers’ and
Wigmakers’ Employees’ Union of Workers.
“Award” shall mean the Hairdressers Award 1989 (No. A
32 of 1988).
4.—PERIOD OF OPERATION
The Agreement will commence from the date of registration and shall remain in operation until the 31st May 2001
after which time it will cease to have effect and not bind the
parties.
This Agreement shall be read in conjunction with the Award.
Where there is any inconsistency this Agreement will prevail.
There are approximately 10 employees covered by this
Agreement.
The parties agree to commence negotiations for a new Agreement three months prior to the 31st May 2001.
There shall be no extra claims during the life of this Agreement.
5.—INCIDENCE AND PARTIES BOUND
This Agreement shall be binding on the Employer and the
Union in respect of all employees employed in the classifications provided for in the Award who are employed in
hairdressing establishments owned by the Employer throughout the State of Western Australia, whether members of the
Union or not.
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6.—CHRISTMAS OVERTIME
Time Off in Lieu
Notwithstanding anything contained in the Award, the Employer may require an employee to work on Sunday the 17th,
Sunday the 24th and Sunday the 30th of December 2000. This
arrangement shall operate subject to—
(a) Single time in lieu being granted equivalent to the
hours that are worked on these days.
(b) In addition to (a) above all hours worked on these
days will be paid at the single time rate of pay
(c) The date of taking time in lieu shall be agreed prior
to the overtime being worked and shall be taken
during the month of January or February 2001 or
otherwise a date may be arranged by agreement.
7.—GRIEVANCE PROCEDURE
Any question, dispute or difficulty which may arise concerning any matter contained in this Agreement or the
employment of any person referred to in Clause 5. -Incidence
and Parties Bound of this Agreement shall be dealt with as
follows—
(a) Should any matter arise which gives cause for concern to an employee, the employee shall raise such
matter with the employee’s salon manager.
(b) If the matter remains unresolved it may be referred
to the Shop Steward in conjunction with the salon
manager with a view to resolving the issue.
(c) If the matter remains unresolved it may be referred
to an official of the Union or the Employer. In the
case of referral to the Union, that officer shall discuss it with a senior representative of the Employer.
(d) If the matter remains unresolved it shall be referred
to such higher levels of the Union and the Employer.
(e) The parties shall at all times confer in good faith
and without undue delay.
(f) While the above procedure is being followed, work
shall continue normally, except in cases where a bona
fide safety issue is an immediate and dangerous situation to an employee. Provided that, where an
employee ceases work in an immediate and dangerous situation such employee will be transferred to
other duties.
(g) No party shall be prejudiced as to final settlement
by the continuation of work in accordance with this
clause
(h) If the matter remains unresolved it may be submitted to the Western Australian Industrial Relations
Commission for resolution; provided that persons
involved in the question, dispute or difficulty shall
confer among themselves and make reasonable attempts to resolve questions, disputes or difficulties
before taking those matters to the Commission.
(i) If the provisions of subclauses (a), (b), (c), (d) and
(e) all fail to resolve the dispute, then the parties
reserve the right to pursue such action as considered
necessary.
8.—SIGNATORIES
........J. Bullock..........
01/12/00
Joe Bullock
Date
Secretary
For and on behalf of the
West Australian Hairdressers’ and
Wigmakers’ Employees’ Union of Workers.
.........G. Ridolfo.........
27/11/00
Gloria Ridolfo
Date
For and on behalf of
Carl Ridolfo Pty Ltd ACN 050 157 607
T/A Carl Ridolfo Hair Design.
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HAIRDRESSING SDA—CHEVEUX BY ANTHONY
PTY LTD T/A CHEVEUX BY ANTHONY
ENTERPRISE AGREEMENT 2000.
No. AG 279 of 2000.
2000 WAIRC 01621
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE
WEST
AUSTRALIAN
HAIRDRESSERS’
AND
WIGMAKERS’ EMPLOYEES’ UNION
OF WORKERS, APPLICANT
v.
CHEVEUX BY ANTHONY T/A
CHEVEUX
BY
ANTHONY,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
FRIDAY, 15 DECEMBER 2000
FILE NO
AG 279 OF 2000
CITATION NO. 2000 WAIRC 01621
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Registration of an Enterprise Agreement
Mr T. Pope on behalf of the applicant.
Mr T. Crossley (as agent) on behalf of
the respondent.

_______________________________________________________________________________

Order.
HAVING HEARD Mr T. Pope on behalf of the applicant and
Mr T. Crossley (as agent) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 and by consent, hereby orders—
THAT the Hairdressing SDA—Cheveux By Anthony Pty
Ltd T/A Cheveux By Anthony Enterprise Agreement 2000
as filed in the Commission on 6 December 2000 be registered on and from the 15th day of December 2000.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.

Schedule.
1.—TITLE
This Agreement shall be known as the “Hairdressing SDA—
Cheveux by Anthony Pty Ltd T/A Cheveux by Anthony
Enterprise Agreement 2000” (the “Agreement”).
1.
2.
3.
4.
5.
6.
7.
8.

2.—ARRANGEMENT
Title
Arrangement
Definitions
Period of Operation
Incidence and Parties Bound
Christmas Overtime
Grievance Procedure
Signatories

3.—DEFINITIONS
“Employer” shall mean Cheveux by Anthony Pty Ltd T/A
Cheveux by Anthony of 43 Ardross Street, Applecross WA
6153
“Union” shall mean the West Australian Hairdressers’ and
Wigmakers’ Employees’ Union of Workers.
“Award” shall mean the Hairdressers Award 1989 (No. A
32 of 1988).
4.—PERIOD OF OPERATION
The Agreement will commence from the date of registration and shall remain in operation until the 31st May 2001
after which time it will cease to have effect and not bind the
parties.
This Agreement shall be read in conjunction with the Award.
Where there is any inconsistency this Agreement will prevail.
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There are approximately 10 employees covered by this
Agreement.
The parties agree to commence negotiations for a new
Agreement three months prior to the 31st May 2001.
There shall be no extra claims during the life of this
Agreement.

8.—SIGNATORIES
........J. Bullock..........
01/12/00
Joe Bullock
Date
Secretary
For and on behalf of the
West Australian Hairdressers’ and
Wigmakers’ Employees’ Union of Workers.

5.—INCIDENCE AND PARTIES BOUND
This Agreement shall be binding on the Employer and the
Union in respect of all employees employed in the classifications provided for in the Award who are employed in
hairdressing establishments owned by the Employer throughout the State of Western Australia, whether members of the
Union or not.

.........C. A. Maiolo.........
For and on behalf of
Cheveux by Anthony Pty Ltd
T/A Cheveux by Anthony.

6.—CHRISTMAS OVERTIME
Time Off in Lieu
Notwithstanding anything contained in the Award, the
Employer may require an employee to work on Sunday the
17th, Sunday the 24th and Sunday the 30th of December 2000.
This arrangement shall operate subject to—
(a) Single time in lieu being granted equivalent to the
hours that are worked on these days.
(b) In addition to (a) above all hours worked on these
days will be paid at the single time rate of pay.
(c) The date of taking time in lieu shall be agreed prior
to the overtime being worked and shall be taken
during the month of January or February 2001 or
otherwise a date may be arranged by agreement.
7.—GRIEVANCE PROCEDURE
Any question, dispute or difficulty which may arise concerning any matter contained in this Agreement or the
employment of any person referred to in Clause 5.—Incidence
and Parties Bound of this Agreement shall be dealt with as
follows—
(a) Should any matter arise which gives cause for concern to an employee, the employee shall raise such
matter with the employee’s salon manager.
(b) If the matter remains unresolved it may be referred
to the Shop Steward in conjunction with the salon
manager with a view to resolving the issue.
(c) If the matter remains unresolved it may be referred
to an official of the Union or the Employer. In the
case of referral to the Union, that officer shall
discuss it with a senior representative of the Employer.
(d) If the matter remains unresolved it shall be referred
to such higher levels of the Union and the Employer.
(e) The parties shall at all times confer in good faith
and without undue delay.
(f) While the above procedure is being followed, work
shall continue normally, except in cases where a bona
fide safety issue is an immediate and dangerous situation to an employee. Provided that, where an
employee ceases work in an immediate and dangerous situation such employee will be transferred to
other duties.
(g) No party shall be prejudiced as to final settlement
by the continuation of work in accordance with this
clause
(h) If the matter remains unresolved it may be submitted to the Western Australian Industrial Relations
Commission for resolution; provided that persons
involved in the question, dispute or difficulty shall
confer among themselves and make reasonable attempts to resolve questions, disputes or difficulties
before taking those matters to the Commission.
(i) If the provisions of subclauses (a), (b), (c), (d) and
(e) all fail to resolve the dispute, then the parties
reserve the right to pursue such action as considered
necessary.

22/11/00

HAIRDRESSING SDA—COFFIANO HOLDINGS PTY
LTD TRADING AS STUDIO PICASSO ENTERPRISE
AGREEMENT 2000.
No. AG 278 of 2000.
2000 WAIRC 01620
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE
WEST
AUSTRALIAN
HAIRDRESSERS’
AND
WIGMAKERS’ EMPLOYEES’ UNION
OF WORKERS, APPLICANT
v.
COFFIANO HOLDINGS PTY LTD T/
A STUDIO PICASSO, RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
FRIDAY, 15 DECEMBER 2000
FILE NO
AG 278 OF 2000
CITATION NO. 2000 WAIRC 01620
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Registration of an Enterprise Agreement
Mr T. Pope on behalf of the applicant.
Mr T. Crossley (as agent) on behalf of
the respondent.

_______________________________________________________________________________

Order.
HAVING HEARD Mr T. Pope on behalf of the applicant and
Mr T. Crossley (as agent) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 and by consent, hereby orders—
THAT the Hairdressing SDA—Coffiano Holdings Pty
Ltd Trading As Studio Picasso Enterprise Agreement 2000
as filed in the Commission on 6 December 2000 be registered on and from the 15th day of December 2000.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.

Schedule.
1.—TITLE
This Agreement shall be known as the “Hairdressing SDA—
Coffiano Holdings Pty Ltd T/A Studio Picasso Enterprise
Agreement 2000” (the “Agreement”).
1.
2.
3.
4.
5.
6.
7.
8.

2.—ARRANGEMENT
Title
Arrangement
Definitions
Period of Operation
Incidence and Parties Bound
Christmas Overtime
Grievance Procedure
Signatories
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3.—DEFINITIONS
“Employer” shall mean Coffiano Holdings Pty Ltd t/a Studio Picasso of Shop 51, Kingsway Shopping Centre, Wanneroo
Road, Lansdale WA 6065.
“Union” shall mean the West Australian Hairdressers’ and
Wigmakers’ Employees’ Union of Workers.
“Award” shall mean the Hairdressers Award 1989 (No. A
32 of 1988).
4.—PERIOD OF OPERATION
The Agreement will commence from the date of registration and shall remain in operation until the 31st May 2001
after which time it will cease to have effect and not bind the
parties.
This Agreement shall be read in conjunction with the Award.
Where there is any inconsistency this Agreement will prevail.
There are approximately 10 employees covered by this
Agreement.
The parties agree to commence negotiations for a new Agreement three months prior to the 31st May 2001.
There shall be no extra claims during the life of this Agreement.
5.—INCIDENCE AND PARTIES BOUND
This Agreement shall be binding on the Employer and the
Union in respect of all employees employed in the classifications provided for in the Award who are employed in
hairdressing establishments owned by the Employer throughout the State of Western Australia, whether members of the
Union or not.
6.—CHRISTMAS OVERTIME
Time Off in Lieu
Notwithstanding anything contained in the Award, the Employer may require an employee to work on Sunday the 17th,
Sunday the 24th and Sunday the 30th of December 2000. This
arrangement shall operate subject to—
(a) Single time in lieu being granted equivalent to the
hours that are worked on these days.
(b) In addition to (a) above all hours worked on these
days will be paid at the single time rate of pay
(c) The date of taking time in lieu shall be agreed prior
to the overtime being worked and shall be taken
during the month of January or February 2001 or
otherwise a date may be arranged by agreement.
7.—GRIEVANCE PROCEDURE
Any question, dispute or difficulty which may arise concerning any matter contained in this Agreement or the
employment of any person referred to in Clause 5.—Incidence
and Parties Bound of this Agreement shall be dealt with as
follows—
(a) Should any matter arise which gives cause for concern to an employee, the employee shall raise such
matter with the employee’s salon manager.
(b) If the matter remains unresolved it may be referred
to the Shop Steward in conjunction with the salon
manager with a view to resolving the issue.
(c) If the matter remains unresolved it may be referred
to an official of the Union or the Employer. In the
case of referral to the Union, that officer shall discuss it with a senior representative of the Employer.
(d) If the matter remains unresolved it shall be referred
to such higher levels of the Union and the Employer.
(e) The parties shall at all times confer in good faith
and without undue delay.
(f) While the above procedure is being followed, work
shall continue normally, except in cases where a bona
fide safety issue is an immediate and dangerous situation to an employee. Provided that, where an
employee ceases work in an immediate and dangerous situation such employee will be transferred to
other duties.
(g) No party shall be prejudiced as to final settlement
by the continuation of work in accordance with this
clause.
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(h) If the matter remains unresolved it may be submitted to the Western Australian Industrial Relations
Commission for resolution; provided that persons
involved in the question, dispute or difficulty shall
confer among themselves and make reasonable attempts to resolve questions, disputes or difficulties
before taking those matters to the Commission.
(i) If the provisions of subclauses (a), (b), (c), (d) and
(e) all fail to resolve the dispute, then the parties
reserve the right to pursue such action as considered
necessary.
8.—SIGNATORIES
........J. Bullock..........
01/12/00
Joe Bullock
Date
Secretary
For and on behalf of the
West Australian Hairdressers’ and
Wigmakers’ Employees’ Union of Workers.
.........A. Romanelli.........
Anthony Romanelli,
For and on behalf of
Coffiano Holdings Pty Ltd
T/A Studio Picasso.

24/11/00
Date

HAIRDRESSING SDA—GRAND COURT CORP PTY
LTD ENTERPRISE AGREEMENT 2000.
No. AG 277 of 2000.
2000 WAIRC 01618
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE
WEST
AUSTRALIAN
HAIRDRESSERS’
AND
WIGMAKERS’ EMPLOYEES’ UNION
OF WORKERS, APPLICANT
v.
GRAND COURT CORP PTY LTD T/A
CHANTILLY HAIR DESIGN &
ROBERT GEORGE HAIRDRESSING,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
FRIDAY, 15 DECEMBER 2000
FILE NO
AG 277 OF 2000
CITATION NO. 2000 WAIRC 01618
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Registration of an Enterprise Agreement
Mr T. Pope on behalf of the applicant.
Mr T. Crossley (as agent) on behalf of
the respondent.

_______________________________________________________________________________

Order.
HAVING HEARD Mr T. Pope on behalf of the applicant and
Mr T. Crossley (as agent) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 and by consent, hereby orders—
THAT the Hairdressing SDA—Grand Court Corp Pty
Ltd Enterprise Agreement 2000 as filed in the Commission on 6 December 2000 be registered on and from the
15th day of December 2000.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.
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Schedule.

1.—TITLE
This Agreement shall be known as the “Hairdressing SDAGrand Court Corp Pty Ltd Enterprise Agreement 2000” (the
“Agreement”).
1.
2.
3.
4.
5.
6.
7.
8.

2.—ARRANGEMENT
Title
Arrangement
Definitions
Period of Operation
Incidence and Parties Bound
Christmas Overtime
Grievance Procedure
Signatories

3.—DEFINITIONS
“Employer” shall mean Grand Corp Pty Ltd T/A Chantilly
Hair Design and Robert George Hairdressing of 2b Beldon
Shopping Centre, Gunter Grove, Beldon and Shop 12 Sorrento
Quay, 58 Southside Drive, Hillarys WA 6025.
“Union” shall mean the West Australian Hairdressers’ and
Wigmakers’ Employees’ Union of Workers.
“Award” shall mean the Hairdressers Award 1989 (No. A
32 of 1988).
4.—PERIOD OF OPERATION
The Agreement will commence from the date of registration and shall remain in operation until the 31st May 2001
after which time it will cease to have effect and not bind the
parties.
This Agreement shall be read in conjunction with the Award.
Where there is any inconsistency this Agreement will prevail.
There are approximately 10 employees covered by this
Agreement.
The parties agree to commence negotiations for a new Agreement three months prior to the 31st May 2001.
There shall be no extra claims during the life of this Agreement.
5.—INCIDENCE AND PARTIES BOUND
This Agreement shall be binding on the Employer and the
Union in respect of all employees employed in the classifications provided for in the Award who are employed in
hairdressing establishments owned by the Employer throughout the State of Western Australia, whether members of the
Union or not.
6.—CHRISTMAS OVERTIME
Time Off in Lieu
Notwithstanding anything contained in the Award, the Employer may require an employee to work on Sunday the 17th,
Sunday the 24th and Sunday the 30th of December 2000. This
arrangement shall operate subject to—
(a) Single time in lieu being granted equivalent to the
hours that are worked on these days.
(b) In addition to (a) above all hours worked on these
days will be paid at the single time rate of pay.
(c) The date of taking time in lieu shall be agreed prior
to the overtime being worked and shall be taken
during the month of January or February 2001 or
otherwise a date may be arranged by agreement.
7.—GRIEVANCE PROCEDURE
Any question, dispute or difficulty which may arise concerning any matter contained in this Agreement or the
employment of any person referred to in Clause 5.—Incidence
and Parties Bound of this Agreement shall be dealt with as
follows—
(a) Should any matter arise which gives cause for concern to an employee, the employee shall raise such
matter with the employee’s salon manager.
(b) If the matter remains unresolved it may be referred
to the Shop Steward in conjunction with the salon
manager with a view to resolving the issue.
(c) If the matter remains unresolved it may be referred
to an official of the Union or the Employer. In the

(d)
(e)
(f)

(g)
(h)

(i)
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case of referral to the Union, that officer shall discuss it with a senior representative of the Employer.
If the matter remains unresolved it shall be referred
to such higher levels of the Union and the Employer.
The parties shall at all times confer in good faith
and without undue delay.
While the above procedure is being followed, work
shall continue normally, except in cases where a bona
fide safety issue is an immediate and dangerous situation to an employee. Provided that, where an
employee ceases work in an immediate and dangerous situation such employee will be transferred to
other duties.
No party shall be prejudiced as to final settlement
by the continuation of work in accordance with this
clause
If the matter remains unresolved it may be submitted to the Western Australian Industrial Relations
Commission for resolution; provided that persons
involved in the question, dispute or difficulty shall
confer among themselves and make reasonable attempts to resolve questions, disputes or difficulties
before taking those matters to the Commission.
If the provisions of subclauses (a), (b), (c), (d) and
(e) all fail to resolve the dispute, then the parties
reserve the right to pursue such action as considered
necessary.

8.—SIGNATORIES
........J. Bullock..........
01/12/00
Joe Bullock
Date
Secretary
For and on behalf of the
West Australian Hairdressers’ and
Wigmakers’ Employees’ Union of Workers.
.........R. Ragni.........
Robert Ragni
For and on behalf of
Grand Court Corp Pty Ltd T/A
Chantilly Hair Design and
Robert George Hairdressing.

27/11/00
Date

HAIRDRESSING SDA—JOANNE STEEL T/A JO’S
FOR HAIR ENTERPRISE AGREEMENT 2000.
No. AG 283 of 2000.
2000 WAIRC 01622
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE
WEST
AUSTRALIAN
HAIRDRESSERS’
AND
WIGMAKERS’ EMPLOYEES’ UNION
OF WORKERS, APPLICANT
v.
JOANNE STEEL T/A JO’S FOR HAIR,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
FRIDAY, 15 DECEMBER 2000
FILE NO
AG 283 OF 2000
CITATION NO. 2000 WAIRC 01622
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Registration of an Enterprise Agreement
Mr T. Pope on behalf of the applicant.
Mr T. Crossley (as agent) on behalf of
the respondent.

_______________________________________________________________________________

Order.
HAVING HEARD Mr T. Pope on behalf of the applicant and
Mr T. Crossley (as agent) on behalf of the respondent, the
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Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 and by consent, hereby orders—
THAT the Hairdressing SDA—Joanne Steel t/a Jo’s For
Hair Enterprise Agreement 2000 as filed in the Commission on 6 December 2000 be registered on and from the
15th day of December 2000.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.

Schedule.
1.—TITLE
This Agreement shall be known as the “Hairdressing SDA—
Joanne Steel T/A Jo’s for Hair Enterprise Agreement 2000”
(the “Agreement”).
1.
2.
3.
4.
5.
6.
7.
8.

2.—ARRANGEMENT
Title
Arrangement
Definitions
Period of Operation
Incidence and Parties Bound
Christmas Overtime
Grievance Procedure
Signatories

3.—DEFINITIONS
“Employer” shall mean Joanne Steel T/A Jo’s For Hair of 7
Candlewood Shopping Centre, Candlewood Blvde, Joondalup
WA 6027.
“Union” shall mean the West Australian Hairdressers’ and
Wigmakers’ Employees’ Union of Workers.
“Award” shall mean the Hairdressers Award 1989 (No. A
32 of 1988)
4.—PERIOD OF OPERATION
The Agreement will commence from the date of registration and shall remain in operation until the 31st May 2001
after which time it will cease to have effect and not bind the
parties.
This Agreement shall be read in conjunction with the Award.
Where there is any inconsistency this Agreement will prevail.
There are approximately 10 employees covered by this
Agreement.
The parties agree to commence negotiations for a new Agreement three months prior to the 31st May 2001.
There shall be no extra claims during the life of this Agreement.
5.—INCIDENCE AND PARTIES BOUND
This Agreement shall be binding on the Employer and the
Union in respect of all employees employed in the classifications provided for in the Award who are employed in
hairdressing establishments owned by the Employer throughout the State of Western Australia, whether members of the
Union or not.
6.—CHRISTMAS OVERTIME
Time Off in Lieu
Notwithstanding anything contained in the Award, the Employer may require an employee to work on Sunday the 17th,
Sunday the 24th and Sunday the 30th of December 2000. This
arrangement shall operate subject to—
(a) Single time in lieu being granted equivalent to the
hours that are worked on these days.
(b) In addition to (a) above all hours worked on these
days will be paid at the single time rate of pay
(c) The date of taking time in lieu shall be agreed prior
to the overtime being worked and shall be taken
during the month of January or February 2001 or
otherwise a date may be arranged by agreement.
7.—GRIEVANCE PROCEDURE
Any question, dispute or difficulty which may arise concerning any matter contained in this Agreement or the
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employment of any person referred to in Clause 5. -Incidence
and Parties Bound of this Agreement shall be dealt with as
follows—
(a) Should any matter arise which gives cause for concern to an employee, the employee shall raise such
matter with the employee’s salon manager.
(b) If the matter remains unresolved it may be referred
to the Shop Steward in conjunction with the salon
manager with a view to resolving the issue.
(c) If the matter remains unresolved it may be referred
to an official of the Union or the Employer. In the
case of referral to the Union, that officer shall discuss it with a senior representative of the Employer.
(d) If the matter remains unresolved it shall be referred
to such higher levels of the Union and the Employer.
(e) The parties shall at all times confer in good faith
and without undue delay.
(f) While the above procedure is being followed, work
shall continue normally, except in cases where a bona
fide safety issue is an immediate and dangerous situation to an employee. Provided that, where an
employee ceases work in an immediate and dangerous situation such employee will be transferred to
other duties.
(g) No party shall be prejudiced as to final settlement
by the continuation of work in accordance with this
clause
(h) If the matter remains unresolved it may be submitted to the Western Australian Industrial Relations
Commission for resolution; provided that persons
involved in the question, dispute or difficulty shall
confer among themselves and make reasonable attempts to resolve questions, disputes or difficulties
before taking those matters to the Commission.
(i) If the provisions of subclauses (a), (b), (c), (d) and
(e) all fail to resolve the dispute, then the parties
reserve the right to pursue such action as considered
necessary.
8.—SIGNATORIES
........J. Bullock..........
01/12/00
Joe Bullock
Date
Secretary
For and on behalf of the
West Australian Hairdressers’ and
Wigmakers’ Employees’ Union of Workers.
.........J. Steel.........
Joanne Steel
For and on behalf of
Jo’s for Hair

27/11/00
Date

HAIRDRESSING SDA—JUDITH CLARKE T/A
DISTINCTIONS HAIR DESIGN ENTERPRISE
AGREEMENT 2000.
No. AG 281 of 2000.
2000 WAIRC 01614
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE
WEST
AUSTRALIAN
HAIRDRESSERS’
AND
WIGMAKERS’ EMPLOYEES’ UNION
OF WORKERS, APPLICANT
v.
JUDITH CLARKE T/A DISTINCTION
HAIR DESIGN, RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
FRIDAY, 15 DECEMBER 2000
FILE NO
AG 281 OF 2000
CITATION NO. 2000 WAIRC 01614
_______________________________________________________________________________
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Result
Representation
Applicant
Respondent

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
Registration of an Enterprise Agreement
Mr T. Pope on behalf of the applicant.
Mr T. Crossley (as agent) on behalf of
the respondent.

_______________________________________________________________________________

Order.
HAVING HEARD Mr T. Pope on behalf of the applicant and
Mr T. Crossley (as agent) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 and by consent, hereby orders—
THAT the Hairdressing SDA—Judith Clarke t/a Distinctions Hair Design Enterprise Agreement 2000 as filed
in the Commission on 6 December 2000 and as amended
by the parties of 15 December 2000 be registered on and
from the 15th day of December 2000.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.

Schedule.
1.—TITLE
This Agreement shall be known as the “Hairdressing SDA—
Judith Clarke t/a Distinctions Hair Design Enterprise
Agreement 2000” (the “Agreement”).
1.
2.
3.
4.
5.
6.
7.
8.

2.—ARRANGEMENT
Title
Arrangement
Definitions
Period of Operation
Incidence and Parties Bound
Christmas Overtime
Grievance Procedure
Signatories

3.—DEFINITIONS
“Employer” shall mean Judith Clarke t/a Distinctions Hair
Design of Shop 7, Glendalough Shopping Centre,
Glendalough WA 6016.
“Union” shall mean the West Australian Hairdressers’ and
Wigmakers’ Employees’ Union of Workers.
“Award” shall mean the Hairdressers Award 1989 (No. A
32 of 1988)
4.—PERIOD OF OPERATION
The Agreement will commence from the date of registration and shall remain in operation until the 31st May 2001
after which time it will cease to have effect and not bind the
parties.
This Agreement shall be read in conjunction with the Award.
Where there is any inconsistency this Agreement will prevail.
There are approximately 10 employees covered by this
Agreement.
The parties agree to commence negotiations for a new Agreement three months prior to the 31st May 2001.
There shall be no extra claims during the life of this Agreement.
5.—INCIDENCE AND PARTIES BOUND
This Agreement shall be binding on the Employer and the
Union in respect of all employees employed in the classifications provided for in the Award who are employed in
hairdressing establishments owned by the Employer throughout the State of Western Australia, whether members of the
Union or not.
6.—CHRISTMAS OVERTIME
Time Off in Lieu
Notwithstanding anything contained in the Award, the Employer may require an employee to work on Sunday the 17th,
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Sunday the 24th and Sunday the 30th of December 2000. This
arrangement shall operate subject to—
(a) Single time in lieu being granted equivalent to the
hours that are worked on these days.
(b) In addition to (a) above all hours worked on these
days will be paid at the single time rate of pay
(c) The date of taking time in lieu shall be agreed prior
to the overtime being worked and shall be taken
during the month of January or February 2001 or
otherwise a date may be arranged by agreement.
7.—GRIEVANCE PROCEDURE
Any question, dispute or difficulty which may arise concerning any matter contained in this Agreement or the
employment of any person referred to in Clause 5. -Incidence
and Parties Bound of this Agreement shall be dealt with as
follows—
(a) Should any matter arise which gives cause for concern to an employee, the employee shall raise such
matter with the employee’s salon manager.
(b) If the matter remains unresolved it may be referred
to the Shop Steward in conjunction with the salon
manager with a view to resolving the issue.
(c) If the matter remains unresolved it may be referred
to an official of the Union or the Employer. In the
case of referral to the Union, that officer shall discuss it with a senior representative of the Employer.
(d) If the matter remains unresolved it shall be referred
to such higher levels of the Union and the Employer.
(e) The parties shall at all times confer in good faith
and without undue delay.
(f) While the above procedure is being followed, work
shall continue normally, except in cases where a bona
fide safety issue is an immediate and dangerous situation to an employee. Provided that, where an
employee ceases work in an immediate and dangerous situation such employee will be transferred to
other duties.
(g) No party shall be prejudiced as to final settlement
by the continuation of work in accordance with this
clause
(h) If the matter remains unresolved it may be submitted to the Western Australian Industrial Relations
Commission for resolution; provided that persons
involved in the question, dispute or difficulty shall
confer among themselves and make reasonable attempts to resolve questions, disputes or difficulties
before taking those matters to the Commission.
(i) If the provisions of subclauses (a), (b), (c), (d) and
(e) all fail to resolve the dispute, then the parties
reserve the right to pursue such action as considered
necessary.
8.—SIGNATORIES
........J. Bullock..........
05/12/00
Joe Bullock
Date
Secretary
For and on behalf of the
West Australian Hairdressers’ and
Wigmakers’ Employees’ Union of Workers.
.........J. Clarke.........
J. Clarke
For and on behalf of
Distinctions

23/11/00
Date
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HAIRDRESSING SDA—LUCIANO’S HAIR FASHION
FOR MEN ENTERPRISE AGREEMENT 2000.
No. AG 276 of 2000.
2000 WAIRC 01611
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE
WEST
AUSTRALIAN
HAIRDRESSERS’
AND
WIGMAKERS’ EMPLOYEES’ UNION
OF WORKERS, APPLICANT
v.
ALDO LUCIANO T/A LUCIANO’S
HAIR FASHION FOR MEN,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
FRIDAY, 15 DECEMBER 2000
FILE NO
AG 276 OF 2000
CITATION NO. 2000 WAIRC 01611
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Registration of an Enterprise Agreement
Mr T. Pope on behalf of the applicant.
Mr T. Crossley (as agent) on behalf of
the respondent.

_______________________________________________________________________________

Order.
HAVING HEARD Mr T. Pope on behalf of the applicant and
Mr T. Crossley (as agent) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, and by consent, hereby orders—
THAT the Hairdressing SDA—Luciano’s Hair Fashion for Men Enterprise Agreement 2000 as filed in the
Commission on 6 December 2000 and as amended by
the parties on 15 December 2000 be registered on and
from the 15th day of December 2000.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.

Schedule.
1.—TITLE
This Agreement shall be known as the “Hairdressing SDA—
Luciano’s Hair Fashion for Men Enterprise Agreement 2000”
(the “Agreement”).
1.
2.
3.
4.
5.
6.
7.
8.

2.—ARRANGEMENT
Title
Arrangement
Definitions
Period of Operation
Incidence and Parties Bound
Christmas Overtime
Grievance Procedure
Signatories

3.—DEFINITIONS
“Employer” shall mean Aldo Luciano t/a Luciano’s Hair
Fashion for Men, Shop 20, Claremont Shopping Centre, Bay
View Terrace, Claremont, WA 6010.
“Union” shall mean the West Australian Hairdressers’ and
Wigmakers’ Employees’ Union of Workers.
“Award” shall mean the Hairdressers Award 1989 (No. A
32 of 1988).
4.—PERIOD OF OPERATION
The Agreement will commence from the date of registration and shall remain in operation until the 31st May 2001
after which time it will cease to have effect and not bind the
parties.
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This Agreement shall be read in conjunction with the Award.
Where there is any inconsistency this Agreement will prevail.
There are approximately 10 employees covered by this
Agreement.
The parties agree to commence negotiations for a new Agreement three months prior to the 31st May 2001.
There shall be no extra claims during the life of this Agreement.
5.—INCIDENCE AND PARTIES BOUND
This Agreement shall be binding on the Employer and the
Union in respect of all employees employed in the classifications provided for in the Award who are employed in
hairdressing establishments owned by the Employer throughout the State of Western Australia, whether members of the
Union or not.
6.—CHRISTMAS OVERTIME
Time Off in Lieu
Notwithstanding anything contained in the Award, the Employer may require an employee to work on Sunday the 17th,
Sunday the 24th and Sunday the 30th of December 2000. This
arrangement shall operate subject to—
(a) Single time in lieu being granted equivalent to the
hours that are worked on these days.
(b) In addition to (a) above all hours worked on these
days will be paid at the single time rate of pay
(c) The date of taking time in lieu shall be agreed prior
to the overtime being worked and shall be taken
during the month of January or February 2001 or
otherwise a date may be arranged by agreement.
7.—GRIEVANCE PROCEDURE
Any question, dispute or difficulty which may arise concerning any matter contained in this Agreement or the
employment of any person referred to in Clause 5.—Incidence
and Parties Bound of this Agreement shall be dealt with as
follows—
(a) Should any matter arise which gives cause for concern to an employee, the employee shall raise such
matter with the employee’s salon manager.
(b) If the matter remains unresolved it may be referred
to the Shop Steward in conjunction with the salon
manager with a view to resolving the issue.
(c) If the matter remains unresolved it may be referred
to an official of the Union or the Employer. In the
case of referral to the Union, that officer shall discuss it with a senior representative of the Employer.
(d) If the matter remains unresolved it shall be referred
to such higher levels of the Union and the Employer.
(e) The parties shall at all times confer in good faith
and without undue delay.
(f) While the above procedure is being followed, work
shall continue normally, except in cases where a bona
fide safety issue is an immediate and dangerous situation to an employee. Provided that, where an
employee ceases work in an immediate and dangerous situation such employee will be transferred to
other duties.
(g) No party shall be prejudiced as to final settlement
by the continuation of work in accordance with this
clause
(h) If the matter remains unresolved it may be submitted to the Western Australian Industrial Relations
Commission for resolution; provided that persons
involved in the question, dispute or difficulty shall
confer among themselves and make reasonable attempts to resolve questions, disputes or difficulties
before taking those matters to the Commission.
(i) If the provisions of subclauses (a), (b), (c), (d) and
(e) all fail to resolve the dispute, then the parties
reserve the right to pursue such action as considered
necessary.
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8.—SIGNATORIES
........J. Bullock..........
01/12/00
Joe Bullock
Date
Secretary
For and on behalf of the
West Australian Hairdressers’ and
Wigmakers’ Employees’ Union of Workers.
.........Aldo Luciano.........
For and on behalf of
Luciano’s Hair Design

1/12/00

HAIRDRESSING SDA—STARRA PTY LTD T/A DIVA
HAIR STUDIO & SINATRA’S FOR HAIR,
ENTERPRISE AGREEMENT 2000.
No. AG 280 of 2000.
2000 WAIRC 01623
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE
WEST
AUSTRALIAN
HAIRDRESSERS’
AND
WIGMAKERS’ EMPLOYEES’ UNION
OF WORKERS, APPLICANT
v.
STARRA PTY LTD T/A DIVA
HAIRSTUDIO AND SINATRA’S FOR
HAIR, RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
FRIDAY, 15 DECEMBER 2000
FILE NO
AG 280 OF 2000
CITATION NO. 2000 WAIRC 01623
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Registration of an Enterprise Agreement
Mr T. Pope on behalf of the applicant.
Mr T. Crossley (as agent) on behalf of
the respondent.

_______________________________________________________________________________

Order.
HAVING HEARD Mr T. Pope on behalf of the applicant and
Mr T. Crossley (as agent) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 and by consent, hereby orders—
THAT the Hairdressing SDA—Starra Pty Ltd t/a Diva
Hair Studio & Sinatra’s For Hair, Enterprise Agreement
2000 as filed in the Commission on 6 December 2000 be
registered on and from the 15th day of December 2000.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.

Schedule.
1.—TITLE
This Agreement shall be known as the “Hairdressing SDA—
Starra Pty Ltd T/A Diva Hair Studio & Sinatra’s for Hair,
Enterprise Agreement 2000” (the “Agreement”).
1.
2.
3.
4.
5.
6.
7.
8.

2.—ARRANGEMENT
Title
Arrangement
Definitions
Period of Operation
Incidence and Parties Bound
Christmas Overtime
Grievance Procedure
Signatories
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3.—DEFINITIONS
“Employer” shall mean Starra Pty Ltd T/A Diva Hair Studio & Sinatra’s for Hair both of 16a Phoenix Shopping Centre,
245 Rockingham Road, Spearwood WA 6163.
“Union” shall mean the West Australian Hairdressers’ and
Wigmakers’ Employees’ Union of Workers.
“Award” shall mean the Hairdressers Award 1989 (No. A
32 of 1988).
4.—PERIOD OF OPERATION
The Agreement will commence from the date of registration and shall remain in operation until the 31st May 2001
after which time it will cease to have effect and not bind the
parties.
This Agreement shall be read in conjunction with the Award.
Where there is any inconsistency this Agreement will prevail.
There are approximately 10 employees covered by this
Agreement.
The parties agree to commence negotiations for a new Agreement three months prior to the 31st May 2001.
There shall be no extra claims during the life of this Agreement.
5.—INCIDENCE AND PARTIES BOUND
This Agreement shall be binding on the Employer and the
Union in respect of all employees employed in the classifications provided for in the Award who are employed in
hairdressing establishments owned by the Employer throughout the State of Western Australia, whether members of the
Union or not.
6.—CHRISTMAS OVERTIME
Time Off in Lieu
Notwithstanding anything contained in the Award, the Employer may require an employee to work on Sunday the 17th,
Sunday the 24th and Sunday the 30th of December 2000. This
arrangement shall operate subject to—
(a) Single time in lieu being granted equivalent to the
hours that are worked on these days.
(b) In addition to (a) above all hours worked on these
days will be paid at the single time rate of pay
(c) The date of taking time in lieu shall be agreed prior
to the overtime being worked and shall be taken
during the month of January or February 2001 or
otherwise a date may be arranged by agreement.
7.—GRIEVANCE PROCEDURE
Any question, dispute or difficulty which may arise concerning any matter contained in this Agreement or the
employment of any person referred to in Clause 5. -Incidence
and Parties Bound of this Agreement shall be dealt with as
follows—
(a) Should any matter arise which gives cause for concern to an employee, the employee shall raise such
matter with the employee’s salon manager.
(b) If the matter remains unresolved it may be referred
to the Shop Steward in conjunction with the salon
manager with a view to resolving the issue.
(c) If the matter remains unresolved it may be referred
to an official of the Union or the Employer. In the
case of referral to the Union, that officer shall discuss it with a senior representative of the Employer.
(d) If the matter remains unresolved it shall be referred
to such higher levels of the Union and the Employer.
(e) The parties shall at all times confer in good faith
and without undue delay.
(f) While the above procedure is being followed, work
shall continue normally, except in cases where a bona
fide safety issue is an immediate and dangerous situation to an employee. Provided that, where an
employee ceases work in an immediate and dangerous situation such employee will be transferred to
other duties.
(g) No party shall be prejudiced as to final settlement
by the continuation of work in accordance with this
clause
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(h) If the matter remains unresolved it may be submitted to the Western Australian Industrial Relations
Commission for resolution; provided that persons
involved in the question, dispute or difficulty shall
confer among themselves and make reasonable attempts to resolve questions, disputes or difficulties
before taking those matters to the Commission.
(i) If the provisions of subclauses (a), (b), (c), (d) and
(e) all fail to resolve the dispute, then the parties
reserve the right to pursue such action as considered
necessary.

8.—SIGNATORIES
........J. Bullock..........
05/12/00
Joe Bullock
Date
Secretary
For and on behalf of the
West Australian Hairdressers’ and
Wigmakers’ Employees’ Union of Workers.
.........J. Napoli.........
Joseph Napoli
For and on behalf of
Starra Pty Ltd T/A Diva Hair Studio
& Sinatra’s for Hair.

27/11/00
Date

INTEGRATED POWER SERVICES INDUSTRIAL
AGREEMENT 2000.
No. AG 266 of 2000.
2000 WAIRC 01645
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
INTEGRATED POWER SERVICES
PTY LTD, APPLICANT
v.
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS—WESTERN
AUSTRALIAN
BRANCH,
COMMUNICATIONS, ELECTRICAL,
ELECTRONIC,
ENERGY,
INFORMATION,
POSTAL,
PLUMBING,
AND
ALLIED
WORKERS UNION OF AUSTRALIA,
ENGIN & ELECT DIV, WA BRANCH,
RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
FRIDAY, 15 DECEMBER 2000
FILE NO
AG 266 OF 2000
CITATION NO. 2000 WAIRC 01645
_________________________________________________________________________

Result

Registered Agreement

_________________________________________________________________________

Order.
HAVING heard Mr S. Scott on behalf of the applicant and Mr
M. Golesworthy on behalf of The Automotive, Food, Metals,
Engineering, Printing and Kindred Industries Union of Workers—Western Australian Branch, and Mr S. O’Byrne on behalf
of the Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing, and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch,
the Commission pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—
THAT the agreement made between the parties lodged
in the Commission on 28 November 2000 entitled Integrated Power Services Industrial Agreement 2000 No.
AG266 of 2000 be registered as an Industrial Agreement
and replaces Agreement No. AG 88 of 1998.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
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Schedule.
1.0—TITLE
1.1 This Agreement shall be known as the Integrated Power
Services Industrial Agreement 2000.
1.2 This Agreement shall replace the Integrated Power Services Agreement 1998 AG 88 of 1998.
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.

2.0—ARRANGEMENT
Title
Arrangement
Parties Bound
Area and Scope
Term
Aim
General Employment Policy
Application of Award
Hours of Work
Overtime Penalties
Wages and Allowances
Travelling Allowance
Distant Work
Site Agreements and Allowances
Meal Allowance on Overtime
Payment of Wages
Annual Leave
Long Service Leave
Sick Leave
Public Holidays
Superannuation
Medicals
Protective Equipment
Use of Company Motor Vehicles
Security of Material and Information
Workplace Initiatives
No Extra Claims
Issue Resolution
Journey Cover
Posting of Award and Union Notices
Relationship and Rights of the Parties
Signatories to the Agreement
Schedule 1—Classifications and Rates of Pay.

3.0—PARTIES BOUND
This Agreement shall apply to and be binding upon—
3.1 Integrated Power Services Pty Ltd (the Company);
3.2 The Automotive, Food, Metals, Engineering, Printing
and Kindred Industries Union, Western Australian Branch
3.3 The Communications, Electrical, Electronics, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, Western Australian Branch; and
3.4 Employees of the Company employed under one of the
classifications specified in Schedule 1.
4.0—AREA AND SCOPE
4.1 This Agreement will apply to employees of the Company engaged under a classification contained in Schedule 1
and performing work covered by the provisions of Part 1 of
the Metal Trades (General) Award.
4.2 At the date of commencement of this Agreement, its
terms and conditions will apply to approximately 10 employees.
5.0—TERM
5.1 This Agreement shall commence on the date of registration of this Agreement under Section 41 of the Industrial
Relations Act 1979 and remain in force for 24 months.
5.2 The parties to this Agreement agree to commence negotiations for a replacement agreement three months prior to the
expiration of this Agreement.
6.0—AIM
6.1 The aim of this Agreement is to assist the Company and
its employees to create and maintain a viable business that
provides—
6.1.1 the employees with secure employment and a fair
level of remuneration;
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6.1.2 the Company with a fair return on its investment;
and
6.1.3 clients with a quality service that encourages a continuing business relationship.
6.2 The parties recognise that this aim will only be achieved
by a mutual commitment to improve efficiency and client satisfaction.
6.3 That mutual commitment will be supported by—
6.3.1 encouragement from the Company for employees
to increase their skill and experience base;
6.3.2 minimisation of the employment of casual labour;
6.3.3 a working environment that is safe and healthy;
6.3.4 processes that encourage employees to participate
in the organisation, execution and management of
work;
6.3.5 the formation of a Consultative Committee with
equal employee and Company representatives within
twelve months of the commencement of operation
of this Agreement. The Consultative Committee shall
consider issues related to the content of this Clause.
7.0—GENERAL EMPLOYMENT POLICY
7.1 General
It is the policy of the Company to ensure that employees are
treated in a fair and consistent manner. The relationship between the Company and its employees should be one of mutual
respect and should be governed by concerns for fairness, cooperation and the provisions of relevant legislation.
7.2 Employment
The Company is committed to the evaluation and treatment
of all applicants and employees on the basis of merit and performance.
7.3 Wages
The Company remuneration policy seeks to reward employees in an equitable fashion that recognises skills and
competencies, acquired and used, as expressed in Schedule 1.
8.0—APPLICATION OF AWARD
8.1 Subject to Subclause 8.2 the terms and conditions of
employment of employees covered by this Agreement shall
be in accordance with the provisions in the Metal Trades (general) Award No 13 of 1965 Part 1 (“the Award”).
8.2 Where there is any inconsistency between this Agreement and the Award, the terms and conditions of this
Agreement shall prevail to the extent of such inconsistency
9.0—HOURS OF WORK
9.1 The ordinary hours of work shall be worked continuously (except for meal breaks) and may be worked between
the hours of 6.00am and 6.00pm, on any day, Monday to Friday.
9.2 Subject to the provisions of Clause 9.3, the ordinary
hours of work shall be determined by the provisions of Part 1
of the Metal Trades (General) Award 1966.
9.3 The actual ordinary hours of work shall average 38 per
week and be set by agreement between the Company and the
majority of employees having regard for the requirements of
the work. In the absence of any agreement, the Company shall
give two weeks notice of the change of ordinary working hours
to the employee or employees concerned.
9.4 The ordinary hours of work on any day will be consecutive except for an unpaid meal break of 30 minutes.
10.0—OVERTIME PENALTIES
Overtime in excess of the ordinary hours of work will be
paid at the following penalty rates—
10.1 Monday to Friday and Saturday prior to 12 noon:
time and one half of the first two hours and double
time thereafter.
10.2 Saturday, after 12 noon, and Sunday: double time.
10.3 Public Holidays: double time and one half.
11.0—WAGES AND ALLOWANCES
11.1 The rate of pay for the ordinary hours of work is specified in Schedule 1.
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11.2 Special rates and allowances will be paid as per the
Metal Trades (General) Award, provided that on a particular
site, the employees and the Company may agree to an allowance in lieu of the whole or part of the Special Rates and
provisions clause of the Award.
11.3 An all purpose allowance as provided by the Award
and currently $13.20 per week will be added to the rate of pay
as compensation to those required to hold an Electrical Workers License.
11.4 When a tradesperson is required to provide his or her
own standard kit of tools, an all purpose tool allowance as per
the Award, and currently $10.00 per week, will be paid.
11.5 The higher duties provisions contained in the Award
will apply.
12.0—TRAVELLING ALLOWANCE
12.1 Except where the Distant Work provisions apply, employees will be paid a travelling allowance in accordance with
the provisions of Part 1 of the Metal trade (General) Award
1966.
12.2 Time spent in travelling after commencing at the usual
place of work is working time.
12.3 Casual employees who do not have a usual place of
work, and where the Distant Work provisions do not apply,
shall be paid $11.30 each day when assigned to the Pinjar
Gas Turbine Facility or any other place of work located outside of a 50km radius of the Perth GPO.
12.4 Other than the entitlement specified in 12.1 and 12.3,
casual employees shall not be entitled to a travelling allowance under the provisions of this Clause.
13.0—DISTANT WORK
13.1 The Distant Work provisions of the Award will apply.
13.2 Employees transporting other employees and/or materials under the provisions of this Clause shall be deemed to be
working.
14.0—SITE ALLOWANCE
Where employees covered by this Agreement are sent to
perform at another site—
14.1 and the client at that site demands that any registered Agreement on wages and conditions covering
the work on that site be observed, the provisions of
that agreement will be applied to the extent they exceed or replace the provisions of this Agreement; or
14.2 a site allowance applies to the majority of employees engaged on work performed under the project to
which the work belongs, then that site allowance will
be paid to the extent it exceeds or replaces the provisions of this Agreement.
15.0—MEAL ALLOWANCE ON OVERTIME
15.1 The Company will provide a meal or pay a meal allowance of $6.80 for each meal break taken during the working
of overtime not notified on the previous day or earlier in accordance with Award conditions.
15.2 An employee will be entitled to a 20 minute meal break,
paid at ordinary time rates, after the first two hours of overtime continuous with ordinary hours of work and thereafter
after each four hours of overtime worked. This applies equally
to overtime worked before or after ordinary hours of work.
15.3 Where overtime is worked on days where ordinary hours
of work are not rostered, the first 7.6 hours of work shall be
treated as ordinary hours for the purposes of this clause only.
16.0—PAYMENT OF WAGES
16.1 Wages will be paid fortnightly by electronic funds transfer into the account nominated by the employee. Regular
deductions from wages into another nominated account may
be available dependant upon the type of deduction, the type
of account and administrative considerations.
16.2 The Company shall provide each employee, on the day
of payment or transfer of monies, with a statement showing—
16.2.1 the employees ordinary rate of wage;
16.2.2 the number of ordinary hours worked;
16.2.3 the number of overtime hours worked;
16.2.4 the amount of allowances and special rates paid;
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any paid leave payments made;
the gross amount of wages and allowances paid;
all deductions;
the net amount of wages and allowances; and
superannuation payments

17.0—ANNUAL LEAVE
17.1 The provisions of the Metal Trades (General) Award
shall apply.
17.2 The rate of pay for casual employees includes compensation in lieu of an entitlement to Annual Leave.
18.0—LONG SERVICE LEAVE
The provisions of the Long Service Leave Act 1958 and the
Construction Industry Portable Paid Long Service Leave Act
1985 are hereby incorporated in and shall be deemed part of
the Agreement.
19.0—SICK LEAVE
19.1 The provisions of the Metal Trades (General) Award
shall apply.
19.2 The rate of pay for casual employees includes compensation in lieu of an entitlement to Sick Leave.
20.0—PUBLIC HOLIDAYS
20.1 The provisions of the Metal Trades (General) Award
shall apply.
20.2 The days currently nominated are New Years Day,
Australia Day, Good Friday, Easter Monday, Anzac Day, Labour Day, Foundation Day, Sovereign’s Birthday, Christmas
Day and Boxing Day.
20.3 The rate of pay for casual employees includes compensation in lieu of an entitlement to Public Holidays.
21.0—SUPERANNUATION
21.1 Employees will be eligible to join a complying Superannuation Fund in accordance with the provisions of applicable
legislation.
21.2 The Company will make contributions on the employees’ behalf to the level required by the Superannuation
Guarantee (Administration) Act.
21.3 The Parties agree that, to comply with Section 49C(2)
of the Industrial Relations Act 1979—
21.3.1 the Company shall notify the employee of the entitlement to nominate a complying superannuation
fund or scheme; and
21.3.2 the Company and employee are to be bound by the
nomination of the employee unless the employee and
the Company agree to change the complying superannuation fund or scheme to which contributions are
to be made to which the Company will not unreasonably refuse.
22.0—MEDICALS
Employees may be required, at the Company’s discretion,
to undertake job specific medical examinations in accordance
with client or company requirements.
23.0—PROTECTIVE EQUIPMENT
23.1 The Company shall provide employees with all Personal Protective Equipment, including Safety Boots, necessary
to perform the allocated duties.
23.2 Employees are expected to wear such equipment as
reasonably directed and maintain it in good repair, fair wear
and tear excepted.
23.3 Replacement equipment shall be provided by the Company as required.
24.0—USE OF COMPANY MOTOR VEHICLES
For safety and insurance reasons, employees required to drive
a Company motor vehicle must hold a valid motor vehicles
driver’s licence.
25.0—SECURITY OF MATERIAL AND INFORMATION
Employees have a duty to keep confidential information they
obtain relating to the operation of, or equipment owned by,
the Company or their clients. Where required, employees will
be expected to sign confidentiality agreements.
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26.0—WORKPLACE INITIATIVES
26.1 Flexibility and Training
By accepting employment under this Agreement, employees undertake to perform any work that is within their
competence. To assist in enhancing the employee’s employment opportunities and flexibility within the Company, the
assistance will be provided through job specific training.
Employees will also be encouraged to increase their job related skills through assistance with course fees, paid
examination leave and a favourable consideration of applications for time off for study.
26.2 Commissioning, Inspection and Instruction Work
It is the intention of the Company that employees, where
possible will be utilised to undertake de-commissioning, recommissioning, testing, inspection and instruction work.
However, where necessary for warranty or contractual reasons, or the unexpected absence of a suitably qualified or
experienced employee, supervisory staff may be required to
undertake such duties.
26.3 Staff Management and Team Work
The Company will encourage employees to manage their
own assigned duties and to form cooperative team structures
to perform work on a team basis where appropriate.
26.4 Continuous Improvement
The Parties are committed to the introduction of a continuous improvement process to assist with safety, quality, and
productivity improvement.
26.5 Communication Processes
The Company is committed to sharing with employee’s information relating to the performance of the Company.
27.0—NO EXTRA CLAIMS
The parties agree not to make any extra claims on the other
during the terms of this Agreement.
28.0—ISSUE RESOLUTION
28.1 The parties commit to resolving employment questions,
disputes and difficulties through the following procedure and
to the continuation of work whilst this procedure is being
employed.
28.2 The focus of the Issue Resolution Procedure will be
resolution at the most immediate level and maintenance of the
involvement of those directly involved throughout the process.
28.3 All employees shall receive training in the Issue Resolution Procedure at the time of induction.
28.4 Each employee shall be encouraged to raise issues of
concern relating to employment with their immediate Supervisor.
28.5 Within 24 hours or the time frame agreed between the
employee and the immediate Supervisor, the immediate Supervisor shall formulate and provide the employee with a
response to the issue raised.
28.6 In determining the response, the immediate Supervisor shall consult, as necessary, with higher Supervision,
Management and other support to which the Supervisor is
referred.
28.7 If the employee raising the issue or problem is not satisfied with the response, they should advise the immediate
Supervisor and request the issue or problem to be dealt with
by the next level of Supervision.
28.8 The immediate Supervisor will arrange for the issue or
problem to be addressed by the General Manager within 24
hours of being addressed by the employee to take the matter
further, or such other time frame as agreed.
28.9 General Manager shall meet with the employee within
an agreed time and attempt to resolve the issue.
28.10 Should the process not have been resolved after reference to the General Manager, any party may elect to have
the problem referred to the Western Australian Industrial Relations commission for resolution
28.11 At any stage of the process the employee may seek to
have their nominated representative present for all or part of
the ensuing discussions at the discretion of the employee.
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29.0—JOURNEY COVER
The Company shall reimburse an employee, other than a
casual employee, up to a maximum of $40.00 per year for the
cost of the premium for a Journey Cover Insurance Policy.
30.0—POSTING OF AWARD AND UNION NOTICES
The provisions of the Metal Trades (General) Award shall
apply.
31.0—RELATIONSHIP AND RIGHTS OF THE PARTIES
31.1 The Company affirms its recognition of duly accredited employees as union representatives on matters affecting
the Company and its employees.
31.2 The Company affirms its recognition of duly accredited union officials of the unions party to this Agreement in
accordance with the provisions of the Award.
31.3 The Company shall grant paid leave to an accredited
representative who is required by his or her Union to attend
union business provided that—
31.3.1 the leave is granted on the basis of without loss of
pay for ordinary hours of work;
31.3.2 the operation of the business is not unduly affected;
31.3.3 the union business is directly related to the operations of the Company; and
31.3.4 the application for leave is supported by the Union.
32.0—SIGNATORIES TO THE AGREEMENT
Signed for and on behalf of Integrated Power Services Pty
Ltd
..............................
Date: 29/9/00
Neil Robinson
Signed for and on behalf of the Automotive, Foods, Metals,
Engineering, Printing and Kindred Industries Union, Western
Australian Branch.
..............................
Date: 13-11-2000
J. Ferguson
Signed for and on behalf of the Communications, Electrical, Electronics, Energy, Information, Postal, Plumbing and
Allied Workers Union of Australia, Engineering and Electrical Division, Western Australian Branch.
..............................
Date: 13-11-00
W. E. Game
SCHEDULE 1
CLASSIFICATIONS AND RATES OF PAY
ORDINARY HOURS BASE RATE/WEEK
C8

From 1st October 2000
From 1st October 2001

C9
C10
C11
C12
C13
Trades
Tradesman Rigger Storeman T/A
Special Class
$
$
$
$
$
$
744.92
711.07
677.23 623.04
596.01 568.86
770.99
735.96
700.93 644.85
616.87 588.77

Allowances will be applied as per those contained in this
Agreement or where Part 1 of the Metal Trades (General)
Award 1966 makes provision.

JANDAKOT WOOL WASHING PTY LTD
AGREEMENT 2000.
No. AG 232 of 2000.
2000 WAIRC 01652
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
JANDAKOT WOOL WASHING PTY
LTD, APPLICANT
v.
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, RESPONDENT
CORAM
COMMISSIONER S WOOD

DELIVERED
FILE NO
CITATION NO.
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TUESDAY, 19 DECEMBER 2000
AG 232 OF 2000
2000 WAIRC 01652

_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Agreement Registered
Mr S Foy
Mr D Kelly

_______________________________________________________________________________

Order.
HAVING heard Mr S Foy on behalf of the applicant and Mr
D Kelly on behalf of the respondent, and by consent, the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—
THAT the agreement made between the parties as
lodged in the Commission on the 25th day of September
2000, entitled the Jandakot Wool Washing Pty Ltd Agreement 2000 is hereby registered.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.

Schedule.
1.—TITLE
This Agreement shall be known as the “Jandakot Wool Washing Pty Ltd Agreement 2000”.
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.

2.—ARRANGEMENT
Title
Arrangement
Parties Bound
Date and Period of Operation and Review
Relationship to Parent Award
Intent
No Further Claims
Wages and Classification and Time Table for Payment
Staggered Meal / Tea Breaks
Shift Changeover
Smoking Policy
Safety Policy
Carer’s Leave
Bereavement Leave
Provision of uniforms
Shift Loading
Dispute Settlement Procedure
Signatories

3.—PARTIES BOUND
The parties to this Agreement are—
(1) Jandakot Wool Washing Pty Ltd (the “Company”)
(2) Australian Liquor, Hospitality and Miscellaneous
Workers’ Union, Western Australian Branch (the
“Union”).
This Agreement shall be binding on approximately 52 employees of Jandakot Wool Washing Pty Ltd who are eligible
to be members of the above union and are bound by the Wool
Scouring and Fellmongery Industry Award, 1959 (the
“Award”).
4.—DATE AND PERIOD OF OPERATION AND
REVIEW
4.1 This Agreement shall operate from the date of registration and shall remain in force until 1 July 2001.
4.2 The parties agree to commence negotiating a new Agreement two calendar months prior to the expiration of this
Agreement. The increase in the minimum rate of pay prescribed
in Clause 8 of this Agreement will remain and form the new
minimum rates for future agreements or continue to apply in
the absence of a future agreement.
5.—RELATIONSHIP TO PARENT AWARD
This Agreement shall be read in conjunction with the Wool
Scouring and Fellmongery Industry Award, 1959 provided that
where there is any inconsistency this Agreement shall prevail.
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6.—INTENT
This Agreement is designed to enable the parties to work
together in a co-operative manner and one of mutual respect
to achieve improved work practices, a safe working environment and assist the Company to meet its customers’ needs.
These aims will be achieved by—
(a) providing high standards of occupational health and
safety;
(b) increasing job satisfaction for employees;
(c) improving the service to customers and therefore improving job security;
(d) resolving any conflict in accordance with agreed procedures;
(e) increasing productivity and flexibility by increasing
the level of multi-skilling across the sorting, scouring, packing and woolgrease departments; and
(f) improving job security. The parties agree that this
Agreement is not intended to increase casualisation
of the workforce and that casuals will not intentionally be used to the detriment of the permanent
workforce.
The parties are committed to adhering to the provisions of
this Agreement at all times.
7.—NO FURTHER CLAIMS
The parties to this Agreement undertake that for the duration of the Agreement there shall be no further salary or wage
increases sought or granted except for those provided under
the terms of this Agreement.
8.—WAGES AND CLASSIFICATIONS AND TIME
TABLE FOR PAYMENT
8.1 The weekly adult wage rates for ordinary hours payable
from the first pay period commencing on or after 1 July 2000
are—
Classification
Weekly Wage ($)
Shift Foreman, in charge of wool
scouring machine
488.31
Leading Hand in charge of Presses
463.73
Grease Separator Operator
463.73
Centre Hand
463.73
General Hand
460.28
Picking over scoured wool and sewing bales 435.60
8.2 Employees who are paid “over award rates”, i.e. rates in
addition to those prescribed for their classification shall also
receive a 3% increase on the “over award” component from
the first pay period beginning on or after 1 July,2000
9.—STAGGERED MEAL / TEA BREAKS
To enable maximum use of plant and equipment, meal and
tea breaks may be staggered to meet the needs of the business.
10.—SHIFT CHANGE-OVER
10.1 Time worked by shift foremen in excess of the ordinary working hours shall not be paid where it is for the purpose
of effecting the customary rotation of shifts and is less than
15 minutes.
10.2 Where a shift foreman is required to stay back more
than 15 minutes, all time in excess of his / her ordinary shift
shall be paid at overtime rates.
11.—SMOKING POLICY
The employees agree to adhere to the Company’s Smoking
Policy. Smoking is banned throughout the factory and will be
restricted to employees’ own time, i.e. lunch break and tea
break.
12.—SAFETY POLICY
Both the Company and the employees give a commitment
to make every effort to improve the health and safety of the
workplace.
The employees agree to adhere to Safety Policy in respect
to the use of correct safety equipment, replacement of guards
after cleaning or repair of machinery and general good housekeeping.
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13.—CARER’S LEAVE
13.1 Amount of Paid Personal/Carer’s Leave
An employee is entitled to sick leave as specified in the
Award subject to the variations to those entitlements contained
in this clause.
13.2 An employee is entitled, in any twelve (12) month
period, to use up to five (5) days from the pool of paid leave
credits for the purpose of caring for an ill or injured member
of the employee’s immediate family or household, in accordance with the following provisions—
(i) the employee must be responsible for the care of the
ill or injured person and in normal circumstances
must not take leave under this clause where another
person has taken leave to care for the same ill or
injured person;
(ii) the employee must, where practicable, give the employer notice prior to the absence of the intention to
take leave, the name of the person requiring care
and their relationship to the employee, the reasons
for taking such leave and the estimated length of
absence. All endeavors are to be made by the employee to notify the employer of his/her absence prior
to the commencement of the shift. If, however, it is
not practicable for the employee to give prior notice
of absence, the employee must notify the employer
as soon as reasonable possible.
(iii) the employee must, if required by the employer, establish by production of a medical certificate or
statutory declaration, the illness of the person concerned and that the illness is such as to require care
by another.
(iv) leave may be taken for part of a single day.
13.3 For the purpose of this clause, the employee’s immediate family includes—
(i) a spouse, de facto spouse or
(ii) the son or daughter, stepdaughter or stepson, parent, or stepparent of the employee or the employee’s
spouse, or de facto spouse.
13.4 For the purposes of this clause, a de facto spouse means
a person of the same or opposite sex who lives with the employee in an established relationship on bona fide domestic
basis.
13.5 An employer may grant, on application from an employee, leave without pay to cover a period of Carer’s leave.
14.—BEREAVEMENT LEAVE
In applying clause 30 of the Award, the employer will allow
a period of three days (not two) as prescribed by clause 30 of
the Award.
15.—PROVISION OF UNIFORMS
15.1 The Company will provide uniforms and safety footwear to all employees employees, covered by this agreement.
15.2 All employees will be required to be dressed in Company supplied uniforms and appropriate safety footwear at all
times during their working hours.
15.3 Employees, at their own expense, are required to keep
uniforms clean, presentable and in good repair at all times.
15.4 One pair of safety footwear will be supplied and replaced on a fair wear and tear basis subject to old safety
footwear being returned.
15.5 New employees are to receive 6 sets of uniforms in
total, by selecting their requirements from the range specified
by the company.
15.6 Uniforms will be issued as follows—
1st Issue of uniforms upon completion of probationary
period;
- Initial issue of 3 uniforms.
- Maintenance and Woolgrease departments to
hand in their existing uniforms for new items.
2nd Issue of Uniforms—
- To be issued 3 months after the first issue
- Another issue of 3 uniforms
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15.7 Subsequent Years
- Employees can claim up to 3 new sets of uniforms
in any twelve month period following the year of
initial issue
- Items will be replaces on a fair wear and tear basis
subject to old items being returned washed and clean.
15.8 A winter jacket, as specified by the company, will be
included in the 2nd issue of uniforms or in July 2000 whichever is later. Jackets will be replaced on a fair wear and tear
basis subject to a maximum of one in any two year period.
15.9 If items of uniform are subject to abuse and neglect the
employee will be required to bear the cost of replacement.
15.10 As the uniforms remain the property of the Company,
employees will be required to return the uniforms to the Company upon cessation of employment.
15.11 This clause does not apply to casuals and probationary employees.
16.—SHIFT LOADING
With effect from 1 July 1999, when an employee works on
a rotating shift cycle in the Scouring, Woolgrease and Packing Departments, the employee shall be paid a 15% shift
loading for all hours worked during the cycle.
17.—DISPUTE SETTLEMENT PROCEDURE
This dispute settlement procedure will apply to any questions, disputes or difficulties that arise under this Agreement.
17.1 Where problems occur the parties will agree to work
towards resolving any such problems.
17.2 The employee will, in the first instance, direct the matter to line management should a problem arise.
17.3 If this approach fails to resolve the matter, the employee can request that a Union official or an alternative
representative of his/her choice, meet with the Plant Coordinator to resolve the issue.
17.4 If the matter continues unresolved the Secretary of the
Union, or a representative of the employees’ choosing and the
General Manager will meet to attempt to resolve the dispute.
17.5 The parties involved in the dispute will confer among
themselves and make reasonable attempts to resolve questions,
disputes or difficulties before referring those matters to the
Western Australian Industrial Relations Commission.
18.—SIGNATORIES
(Signed Helen M Creed)
Signed for and on behalf of Australia
Liquor, Hospitality and Miscellaneous
Workers Union, WA Branch.
16/8/00
Date
______________________________
Signed for and on behalf of
Jandakot Wool Washing Pty Ltd
______________________________
Date

(Signed J Butcher)
Witness

_________________
Witness

LANDCORP ENTERPRISE AGREEMENT 2000.
No. PSAAG 65 of 2000.
2000 WAIRC 01522
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED, THE CHIEF
EXECUTIVE OFFICER, WESTERN
AUSTRALIAN LAND AUTHORITY
TRADING
AS
LANDCORP,
APPLICANTS
CORAM
SENIOR COMMISSIONER G L
FIELDING
DELIVERED
THURSDAY, 7 DECEMBER 2000
FILE NO/S
PSAAG 65 OF 2000
CITATION NO. 2000 WAIRC 01522
_______________________________________________________________________________

Result
Representation
Applicants
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Agreement registered
Mr M Finnegan as agent on behalf of the
Civil Service Association of Western
Australia Incorporated, and Mr J H Lange
on behalf of the Chief Executive Officer,
Western Australia Land Authority trading
as LandCorp

_______________________________________________________________________________

Order.
HAVING heard Mr M Finnegan as agent on behalf of the
Civil Service Association of Western Australia Incorporated
and Mr J H Lange as agent on behalf of the Chief Executive
Officer, Western Australian Land Authority trading as
LandCorp and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
THAT the agreement made between the parties lodged
in the Commission on 30 November 2000 entitled
LandCorp Enterprise Agreement 2000 and as subsequently amended by direction of the Commission be
registered in the terms of the following Schedule as an
industrial agreement in replacement of the LandCorp
Enterprise Agreement 1998 PSAAG 89 of 1998 which is
hereby cancelled.
(Sgd.) G. L. FIELDING,
[L.S.]
Senior Commissioner/
Public Service Arbitrator.

Schedule.
1.—TITLE
This agreement shall be known as the “LandCorp Enterprise Agreement 2000” and it shall replace the “LandCorp
Enterprise Agreement 1998, No. PSA AG 89 of 1998”.
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
13.
14.
15.
16.
17.
18.
19.
20.
21.

2.—ARRANGEMENT
TITLE
ARRANGEMENT
SCOPE OF THE AGREEMENT
EMPLOYEES TO BE COVERED BY THIS
AGREEMENT
PARTIES TO THE AGREEMENT
DEFINITIONS
DATE AND PERIOD OF OPERATION OF THE
AGREEMENT
NO REDUCTION
RELATIONSHIP TO PARENT AWARD
SINGLE BARGAINING UNIT
OBJECTIVES AND PRINCIPLES
PRODUCTIVITY IMPROVEMENT PLAN
PRODUCTIVITY MEASUREMENT
RATES OF PAY
SALARY PACKAGING
HOURS OF DUTY
SPECIAL FAMILY LEAVE
CEREMONIAL/CULTURAL LEAVE
DISPUTE SETTLEMENT PROCEDURE
SIGNATURES OF PARTIES TO THE AGREEMENT
SCHEDULE A—RATES OF PAY
SCHEDULE B—PRODUCTIVITY IMPROVEMENT PLAN (based on Business Plan 1999/2000)

3.—SCOPE OF THE AGREEMENT
This enterprise agreement shall apply to all Employees of
the Western Australian Land Authority, including Senior Executive Service Employees who are members of, or eligible
to be members of, the Civil Service Association of Western
Australia Incorporated.
4.—EMPLOYEES TO BE COVERED BY THIS
AGREEMENT
The number of Employees eligible to be covered by this
Agreement is 57.
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5.—PARTIES TO THE AGREEMENT
(1) The Employer party to this Agreement is the Western
Australian Land Authority (hereafter referred to as
“LandCorp”).
(2) The Union party to this Agreement is The Civil Service
Association of Western Australia Incorporated.
6.—DEFINITIONS
(1) “Agreement” means LandCorp Enterprise Agreement
2000.
(2) “Association” means The Civil Service Association of
Western Australia Incorporated.
(3) “Award” means the Government Officers’ Salaries, Allowances and Conditions Award 1989 as amended.
(4) “Authority” means the Western Australian Land Authority trading as LandCorp.
(5) “Business Unit” means a discrete group within LandCorp
which provides defined services and products for internal and
external customers.
(6) “Employee” means a person employed by the Employer
bound by this Agreement.
(7) “Employer” means LandCorp.
(8) “Government” means the State Government of Western
Australia.
(9) “LandCorp” means the trading name of the Western
Australian Land Authority.
(10) “Union” means Civil Service Association of Western
Australia Incorporated.
(11) “WAIRC” means the Western Australian Industrial
Relations Commission.
(12) “WALA Board” means the board established pursuant
to the Western Australian Land Authority Act 1992.
7.—DATE AND PERIOD OF OPERATION OF THE
AGREEMENT
(1) This Agreement shall operate from the first pay period
commencing on or after 7 December 2000 and shall remain in
operation for a period of 24 months.
(2) The parties shall review and commence negotiations by
no later than 6 months before expiry for the purposes of a new
Agreement.
(3) The pay quantum achieved as a result of this Agreement
will remain and form the new base pay rates for future agreements or continue to apply in the absence of a further
agreement, subject to the continuation of efficiency measures
contained in this Agreement.
(4) This Agreement will continue in force after the expiry
of its term until such time as any of the parties withdraws
from this Agreement by notification in writing to the other
party and to the Western Australian Industrial Relations Commission.
8.—NO REDUCTION
This Agreement shall not operate so as to cause an Employee to suffer a reduction in ordinary time earnings.
9.—RELATIONSHIP TO PARENT AWARD
(1) This Agreement shall be read in conjunction with the
Government Officers’ Salaries Allowances and Conditions
Award 1992 which applies to the parties bound to this Agreement.
(2) In the case of any inconsistencies, this Agreement shall
have precedence to the extent of the inconsistencies. Where
this Agreement is silent the Award shall apply.
10.—SINGLE BARGAINING UNIT
(1) This Agreement has been negotiated through a Single
Bargaining Unit (SBU).
(2) The SBU comprises representatives from LandCorp and
the Union.
11.—OBJECTIVES AND PRINCIPLES
(1) As the State Government’s land development agency
LandCorp’s vision is—
“The achievement of land development outcomes which
contribute significantly to the growth and prosperity of
Western Australia by—
• Meeting strategic Government objectives;
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• Adding relevant social and economic value to the
Western Australian community;
• Achieving superior standards in the development of
land and associated infrastructure;
• Expanding staff professionalism and expertise; and
• Maintaining the highest ethical and business standards.”
(2) LandCorp’s mission is—
LandCorp is a financially independent State Government
Authority, which delivers major land and associated infrastructure projects statewide and maximises the total
return on surplus Government land assets.
LandCorp operates through equity participation, project
management and consultancy.”
(3) LandCorp’s key outcomes are to provide—
• Sufficient industrial land to ensure economic development is not constrained.
• Satisfied communities through integrated major urban developments.
• Maximised returns to the State from surplus Government land assets.
(4) This Agreement aims to achieve increases in efficiency,
effectiveness and Employee satisfaction whilst maintaining a
high quality of service. The specific aims and objectives of
this Agreement are—
• To enable LandCorp to meet its revised outcomes
and new direction introduced through amended legislation in 1998.
• To achieve Business Plan targets.
• To increase productivity, and provide a measurable
return to Government, LandCorp, its customers and
Employees, in order to optimise the benefit from
accrued resources allocated.
• To continue to promote and foster workplace flexibility to give effect to project outcomes which deliver
LandCorp’s legislative functions.
• To continue to anticipate and implement structural
change based on reformed work practices and shifts
in function.
• To modify work practices, in a commercial context,
to meet the changing needs of Government and
LandCorp’s customers, recognising the need to maintain best practice.
• To positively contribute to the management of human resource risk.
• To continue to manage the well being of staff, in
recognition of the value of professional, highly motivated personnel to LandCorp’s operations.
• To continue to promote equal employment opportunity in terms of selection, promotion, remuneration
and other conditions of employment.
13.—PRODUCTIVITY IMPROVEMENT PLAN
LandCorp’s objective is to provide a property solutions for
the Western Australian community. The parties are committed to the development and implementation of a broad agenda
of initiatives designed to increase efficiency and effectiveness
of program and service delivery of LandCorp. The parties agree
to develop and implement productivity improvements as outlined in the Productivity Improvement Plan (Schedule B).
The parties agree that increased productivity be achieved
through the implementation of agreed quality management
concepts, including team based approaches to improve productivity. The strategies and initiatives introduced over the
life of this Agreement will impact significantly on work practices, customer service and Employee satisfaction.
During the life of this Agreement the parties will continue
to address a range of issues and reforms specifically aimed at
increasing productivity. The parties agree that these issues will
form the basis of future Agreements.
14.—PRODUCTIVITY MEASUREMENT
(1) The parties agree that the measurement and monitoring
of productivity improvements provides critical feedback on
the performance of LandCorp to management, Employees and
other relevant stakeholders.

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

(2) The parties agree to assess organisational performance
according to the extent to which the objectives of LandCorp
are achieved. The parties agree that the targets contained in
this Agreement have a primary role in assisting with the attainment of corporate goals in the interests of clients,
Employees, LandCorp and the Government on behalf of the
community.
(3) It is agreed that the Employees’ understanding of productivity measurement concepts is vital for performance
monitoring arrangements to be successful on an ongoing basis.
15.—RATES OF PAY
(1) The rates of pay in Schedule A—Rates of Pay of this
Agreement are payable on the basis of implementation and
continued cooperation in productivity improvements and/or
work practice changes outlined in the Productivity Improvement Plan of this Agreement.
(2) The rates are payable in accordance with Column A of
Schedule A effective from the first pay period on or after registration of this Agreement.
(3) The salary increases in Column B of Schedule A—Rates
of Pay of this Agreement shall be due from the beginning of
the first pay period commencing on or after 12 months from
registration date if, by that date, the targets in the Productivity
Improvement Plan (PIP—Schedule B) have been achieved, as
determined by the WALA Board. If the targets are not fully
achieved the quantum of salary increase will be decided by
the WALA Board.
16.—SALARY PACKAGING
(1) An Employee may, by agreement with the Employer,
enter into a salary packaging arrangement in accordance with
salary packaging arrangements offered by the Employer.
(2) Salary packaging is an arrangement whereby the entitlements under this Agreement, contributing toward the Total
Employment Cost (as defined) of an Employee, can be reduced by and substituted with another, or other benefits.
(3) For the purpose of this clause, Total Employment Coast
(TEC) is defined as the cost of salary and other benefits aggregated to a total figure or TEC, less the cost of Compulsory
Employer Superannuation Guarantee contributions.
The TEC for the purposes of salary packaging, is calculated
by adding—
(a) The base salary;
(b) Other cash allowances, eg annual leave loading;
(c) Non cash benefits, eg superannuation, motor vehicle etc;
(d) Any Fringe Benefit Tax liabilities currently paid; and
(e) Any variable components, eg performance based incentives (where they exist).
(4) Where an Employee enters into a salary packaging arrangement they will be required to enter into a separate written
agreement with the Employer that sets out the terms and conditions of the arrangement.
(5) The salary packaging arrangement must be cost-neutral
in relation to the total cost to the Employer.
(6) The salary packaging arrangement must comply with
relevant taxation laws and the Employer will not be liable for
additional tax, penalties or other costs payable or which may
become payable by the Employees.
(7) In the event of any increase or additional payments of
tax or penalties associated with the employment of the Employee or the provision of Employer benefits under the salary
packaging agreement, such tax, penalties and any other costs
shall be borne by the Employee.
(8) In the event of significant increases in Fringe Benefit
Tax liability or administrative costs relating to arrangements
under this clause, the Employee may vary or cancel a salary
packaging arrangement.
(9) The cancellation of salary packaging will not cancel or
otherwise affect the operating of this Agreement.
(10) The Employer shall not unreasonably withhold agreement to salary packaging on request from an Employee.
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(11) The Dispute Settlement Procedures contained in this
Agreement shall be used to resolve any dispute arising from
the operations of this clause.
17.—HOURS OF DUTY
(12) Subject to normal provisions of flexitime as covered
by the Award, each Employee and their supervisor shall negotiate the ordinary working hours, exclusive of meal intervals,
to a maximum of 40 hours per week (38-hour base). Such
hours shall be worked on Monday to Friday between the hours
of 7.00 am and 7.00 pm in a spread of not more than ten
hours.
(13) Credit hours may be accumulated to a maximum of 8
hours every settlement period. A settlement period shall consist of 4 weeks.
18.—SPECIAL FAMILY LEAVE
(1) An Employee may use a total of 5 days of their accrued
sick leave to supervise the convalescence of a family member
provided—
(a) that satisfactory documentation of the family member’s illness is sighted by the Employer; and
(b) that a minimum of 10 days of the current year’s entitlement is available for personal sickness.
(2) Special Family Leave does not accrue from year to year.
(3) For the purposes of this clause “family member” includes
the Employee’s spouse, de facto spouse, child, step-child,
parent, step-parent, sibling or another person who lives with
the Employee as a member of the Employee’s family.
19.—CEREMONIAL/CULTURAL LEAVE
(1) An Employee who is legitimately required to be absent
from work for tribal/ceremonial/cultural purposes shall be
entitled to take accrued annual leave entitlements or leave
without pay for that purpose.
(2) Such ceremonial/cultural leave shall include leave to meet
the Employee’s customs, traditional law and to participate in
ceremonial/cultural activities.
(3) Ceremonial leave shall be available but not limited to
Aboriginals and Torres Strait Islanders.
20.—DISPUTE SETTLEMENT PROCEDURE
Any questions, disputes or difficulties arising under this
industrial agreement will be dealt with in accordance with the
following procedures—
(1) A Union representative and/or the Employee(s) concerned shall discuss the matter with the immediate
supervisor in the first instance. A Union representative may accompany an Employee who has raised
an issue to any meeting with the supervisor.
(2) If the matter is not resolved within 5 working days
following the discussion in accordance with subclause (1) hereof the matter shall be referred by the
Union representative to the LandCorp Chief Executive Officer or their nominee for resolution.
(3) If the matter is not resolved within 5 working days
of the referral under sub-clause (2) hereof it may be
referred by either party to the Western Australian
Industrial Relations Commission.
21.—SIGNATURES OF PARTIES TO THE AGREEMENT
Signatories
Signed for and on behalf of the
CIVIL SERVICE ASSOCIATION OF
WESTERN AUSTRALIA
(INCORPORATED) by:
Seal
D Robinson (signed)
D. Robinson
General Secretary
Date: 27/11/00
Signed for LandCorp:
R Holt (signed)
R. Holt
Chief Executive Officer
Date: 28/11/00
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SCHEDULE A—RATES OF PAY
Wage increases payable on the date of registration and 12
months from the date of registration are dependent on the actual achievement of productivity improvements, in recognition
of current and ongoing productivity improvements and in accordance with the productivity targets outlined in Schedule
B. The parties are satisfied that the productivity initiatives
generated are sufficient to justify each of the milestone salary
increases.
Column A
+3% (on registration)
Level
Year
Hourly
Annual
Salary
(based on
40-hour
week)
1
< 17 years $6.73
$14,043
1
17 years
$7.87
$16,422
1
18 years
$9.19
$19,176
1
19 years
$10.63
$22,181
1
20 years
$11.94
$24,915
1
1
$13.11
$27,356
1
2
$13.52
$28,212
1
3
$13.93
$29,067
1
4
$14.32
$29,881
1
5
$14.73
$30,737
1
6
$15.14
$31,592
1
7
$15.58
$32,510
1
8
$15.91
$33,199
1
9
$16.40
$34,221
2
1
$16.95
$35,369
2
2
$17.40
$36,308
2
3
$17.84
$37,226
2
4
$18.32
$38,228
2
5
$18.84
$39,313

Column B
+3% (after 12 months)
Hourly
Annual
Salary
(based on
40-hour
week)
$6.93
$14,461
$8.11
$16,923
$9.47
$19,761
$10.95
$22,849
$12.30
$25,666
$13.50
$28,170
$13.93
$29,067
$14.35
$29,944
$14.75
$30,778
$15.17
$31,655
$15.59
$32,531
$16.05
$33,491
$16.39
$34,200
$16.89
$35,244
$17.46
$36,433
$17.92
$37,393
$18.38
$38,353
$18.87
$39,375
$19.41
$40,502

Level

3
3
3
3
4
4
4
5
5
5
5
6
6
6
6
7
7
7
8
8
8
9
9
9
CLASS 1
CLASS 2
CLASS 3
CLASS 4

Year

1
2
3
4
1
2
3
1
2
3
4
1
2
3
4
1
2
3
1
2
3
1
2
3
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Column A
+3% (on registration)
Hourly
Annual
Salary
(based on
40-hour
week)
$19.54
$40,773
$20.09
$41,921
$20.64
$43,069
$21.22
$44,279
$21.99
$45,886
$22.61
$47,180
$23.24
$48,494
$24.48
$51,082
$25.30
$52,793
$26.15
$54,566
$27.05
$56,444
$28.48
$59,428
$29.46
$61,473
$30.46
$63,560
$31.54
$65,813
$33.18
$69,236
$34.32
$71,614
$35.57
$74,223
$37.58
$78,417
$39.03
$81,443
$40.81
$85,157
$43.05
$89,831
$44.58
$93,024
$46.30
$96,613
$48.90
$102,038
$51.53
$107,526
$54.13
$112,951
$56.72
$118,356

Column B
+3% (after 12 months)
Hourly
Annual
Salary
(based on
40-hour
week)
$20.13
$42,005
$20.69
$43,173
$21.26
$44,363
$21.86
$45,615
$22.65
$47,263
$23.29
$48,598
$23.94
$49,955
$25.21
$52,605
$26.06
$54,379
$26.93
$56,194
$27.86
$58,135
$29.33
$61,202
$30.34
$63,309
$31.37
$65,459
$32.49
$67,796
$34.18
$71,322
$35.35
$73,764
$36.64
$76,455
$38.71
$80,775
$40.20
$83,884
$42.03
$87,703
$44.34
$92,523
$45.92
$95,820
$47.69
$99,513
$50.37
$105,105
$53.08
$110,760
$55.75
$116,332
$58.42
$121,903

SCHEDULE B—PRODUCTIVITY IMPROVEMENT PLAN (BASED ON BUSINESS PLAN 1999/2000)
.H\ 5HVXOW $UHD
 %XVLQHVV
'HYHORSPHQW

*RDO2XWSXW

 7DUJHW

5HVSRQVLEOH 'LYLVLRQ

(YDOXDWH DQG VHFXUH GHYHORSPHQW
RSSRUWXQLWLHV DQG SURYLGH VWUDWHJLF
GLUHFWLRQ WR HQDEOH /DQG&RUS WR
PHHW LWV ORQJWHUP JRDOV

•

%XVLQHVV 'HYHORSPHQW

•
•
•

%RDUG0LQLVWHU DSSURYDO RI WKH 6WUDWHJLF
'HYHORSPHQW 3ODQ DQG 6WDWHPHQW RI
&RUSRUDWH ,QWHQW 6&, E\  -XO\ 
4XDUWHUO\ UHSRUWV RQ %XVLQHVV 3ODQ
IRUZDUGHG WR %RDUG E\ QH[W DYDLODEOH
PHHWLQJ
+DOI\HDUO\ UHSRUW RQ 6&, IRUZDUGHG WR
0LQLVWHU7UHDVXUHU E\ )HEUXDU\ DQG $XJXVW

,GHQWLI\  VLJQLILFDQW SURMHFW RSSRUWXQLWLHV
VHHN %RDUG DSSURYDO DQG VHFXUH E\  -XQH


 %XVLQHVV 'HOLYHU\
,QGXVWULDO %XVLQHVV $UHD

•

0DMRU 8UEDQ %XVLQHVV
$UHD

*RYHUQPHQW $VVHW 'LVSRVDO
%XVLQHVV $UHD

'HOLYHU ZHOO ORFDWHG DQG VXLWDEOH
WLPHTXDOLW\VL]H LQGXVWULDO
ODQG

'HOLYHU
,QWHJUDWHG GHYHORSPHQW
•
VROXWLRQV
XUEDQ GHYHORSPHQW ODQG IRU VDOH
'HOLYHU
3URSHUW\ GLVSRVDO VHUYLFHV
•
6HUYLFHG ODQG IRU VDOH
•

•

6HOO KD 0 RI JHQHUDO LQGXVWULDO ODQG
LQFOXGLQJ KD0 DVVHW GLVSRVDO 
6HOO KD 0 RI KHDY\VSHFLDO LQGXVWULDO ODQG
LQFOXGLQJ KD0 DVVHW GLVSRVDO 

,QGXVWULDO 2SHUDWLRQV

•

8UEDQ 2SHUDWLRQV

•

6HOO  ORWV 0 

6HOO  ORWV 0 ² LQFOXGLQJ 
ORWV0 DVVHW GLVSRVDO 

8UEDQ 2SHUDWLRQV

3. Developing the
People and Resources
of LandCorp
6WDIILQJ 'HYHORSPHQW
7R HQDEOH VWDII WR PDNH D VLJQLILFDQW
FRQWULEXWLRQ WR /DQG&RUS·V HIIHFWLYH DQG

•
•

&RQGXFW HPSOR\HH RSLQLRQ VXUYH\
)XQGDPHQWDO UHYLHZ RI KXPDQ UHVRXUFH
QHHGV

•
•

 DYDLODELOLW\ EHWZHHQ DP DQG SP
1R PDMRU ILQGLQJV UHVXOWLQJ IURP
LQWHUQDO DXGLW LQYHVWLJDWLRQV
,PSURYH VWDII ,7 UDWLQJ WR  RU
PRUH

HIILFLHQW RSHUDWLRQV

,QIRUPDWLRQ 7HFKQRORJ\

0DLQWDLQ HIIHFWLYH FRPSXWLQJ
HQYLURQPHQW WKDW ZLOO VXSSRUW
EXVLQHVV QHHGV

•

)LQDQFH

&RUSRUDWH VXSSRUW
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 5LVN 0DQDJHPHQW
DQG &RUSRUDWH
&RPSOLDQFH

 &XVWRPHU DQG
&RPPXQLW\ 5HODWLRQV
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*RDO2XWSXW

7R DFKLHYH HIIHFWLYH ULVN
PDQDJHPHQW WKURXJKRXW /DQG&RUS
DQG HQVXUH FRPSOLDQFH ZLWK
OHJLVODWLYH DQG SXEOLF VHFWRU VWDQGDUGV
LQFOXGLQJ ILQDQFLDO PDQDJHPHQW
XVLQJ EHVW SUDFWLFH UHSRUWLQJ
VWDQGDUGV WR VDWLVI\ %RDUG
DFFRXQWDELOLW\ UHTXLUHPHQWV
5HFRJQLWLRQ E\ NH\ VWDNHKROGHUV RI
ZKDW /DQG&RUS GRHV DQG KRZ ZHOO LW
GRHV LW

 7DUJHW

•
•

1R PDMRU ILQGLQJV RI D V\VWHPLF QDWXUH
UHVXOWLQJ IURP LQWHUQDO DXGLW LQYHVWLJDWLRQV
5HSRUWV DYDLODEOH ZLWKLQ  ZRUNLQJ GD\V RI
HQG RI SHULRG

Customer Survey results:
•
•
•

%RDUG UDWLQJ RI  RU PRUH
.H\ VWDNHKROGHU UDWLQJ RI  RU PRUH
2WKHU VWDNHKROGHU UDWLQJ RI  RU PRUH
3XEOLF UDWLQJ RI  RU PRUH

METAL, ELECTRICAL AND BUILDING TRADES
(PINJARRA AND KWINANA ALUMINA
REFINERIES AND THE HUNTLEY, DEL PARK AND
JARRAHDALE MINE-SITES) CONSTRUCTION
ORDER.
No. 909B of 2000.
2000 WAIRC 01685
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS—WESTERN
AUSTRALIAN
BRANCH,
APPLICANT
v.
ABB ENGINEERING SERVICE PTY
LTD, AMEC SERVICES PTY LTD,
BAINS HARDING INDUSTRIES PTY
LTD, G & S INDUSTRIES PTY LTD,
JADSCO PTY LTD, O’DONNELL
GRIFFEN PTY LTD, RALPH M LEE
(WA) PTY LTD, TOTAL CORROSION
CONTROL PTY LTD, UNITED
MAINTENANCE
PTY
LTD,
WESTERN CONSTRUCTION CO,
THE ELECTRICAL CONTRACTORS’
ASSOCIATION OF WESTERN
AUSTRALIA
(UNION
OF
EMPLOYERS), RESPONDENT
CORAM
COMMISSIONER J.F. GREGOR
DELIVERED
FRIDAY, 22 DECEMBER 2000
FILE NO
APPLICATION 909B OF 2000
CITATION NO. 2000 WAIRC 01685
__________________________________________________________________________

Result

Consent Order

__________________________________________________________________________

Order.
HAVING HEARD Mr G. Sturman on behalf of the Applicant
and Mr S. Foy on behalf of the Respondents, and by consent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT The Metal, Electrical and Building Trades
(Pinjarra and Kwinana Alumina Refineries and the
Huntley, Del Park and Jarrahdale Mine-sites) Construction Order No. 909A of 2000 be cancelled and is replaced
it in its entirety with the Metal, Electrical and Building
Trades (Pinjarra and Kwinana Alumina Refineries and
the Huntley, Del Park and Jarrahdale Mine-sites) Construction Order No. 909B of 2000 in accordance with the
attached Schedule.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
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)LQDQFH &RUSRUDWH 6XSSRUW

$OO 'LYLVLRQV

Schedule.
1.—TITLE
This Order shall be known as the Metal, Electrical and Building Trades (Pinjarra and Kwinana Alumina Refineries and the
Huntley, Del Park and Jarrahdale Mine-sites) Construction
Order No. 909B of 2000 and, subject to its terms, shall supplement the Metal Trades (General) Award No. 13 of 1965,
the Electrical Contracting Industry Award No. R22 of 1978,
the Building Trades (Construction) Award No. R14 of 1978
and the Engine Drivers’ (Building and Steel Construction)
Award No. R 20 of 1973 and shall replace Order No. 909A of
2000.
1A.—STATEMENT OF PRINCIPLES—JULY 2000
It is a condition of this Order that any variation to its terms
including Arbitrated Safety Net Adjustments, shall not be made
except in compliance with the Statement of Principles set down
by the Commission in the Reasons for Decision in Matter No.
654 of 2000.
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.

2.—ARRANGEMENT
Title
Statement of Principles—July 2000
Arrangement
Area and Scope
Travelling Allowance
Site Allowance
Job Stewards
Date of Operation
Dispute Settlement Procedure
No Further Claims—Site Allowance
Schedule of Respondents

3.—AREA AND SCOPE
This Order shall apply to those employees who, except for
the terms of this Order, would be bound by either the Metal
Trades (General) Award No. 13 of 1965, the Electrical Contracting Industry Award No. R22 of 1978, the Building Trades
(Construction) Award No. R14 of 1978 or the Engine Drivers’
(Building and Steel Construction) Award No. R 20 of 1973
who are employed by any of the employers named in the schedule attached to this Order on construction work at the Pinjarra
and Kwinana Alumina Refineries and the Huntley, Del Park
and Jarrahdale Mine-sites operated by Alcoa of Australia Ltd.
4.—GENERAL CONDITIONS OF EMPLOYMENT
Except as provided in clause 5.—Travelling Allowance,
Clause 6.—Site Allowance and Clause 7.—Job Stewards of
this Order, the terms and conditions of each employee covered by this order shall be as prescribed in the Award by which
the employee would be bound if not for this Order.
5.—TRAVELLING ALLOWANCE
Each employee who is not provided with transport by his
employer to travel to and from the job shall be paid as follows—
Per Day
$
(1) Employees residing in the Pinjarra
township shall be paid

12.00

140

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
Per Day
$
(2) Employees other than those provided for
in paragraph (1) and who travel from a
point—
up to 32 km radius from the job site
32km—50km radius from the job site
50km—68km radius from the job site

24.10
32.20
39.90

(3) Notwithstanding the foregoing, an employee who is not
provided with transport by his/her employer and who is required to travel, by the shortest possible route, a distance of
more than 60 km’s from home to the job, shall be paid an
allowance of not less than $39.90 per day and such an employee who is required to travel, by the shortest possible route,
a distance of more than 80 km’s from his/her home to the job,
shall be paid an allowance of $56.00 per day.
(4) (a) An employee shall not be entitled to the allowance
prescribed in paragraph (3) hereof unless and until he/she submits a written statement to the employer setting out his/her
place of residence and the number of km’s he/she is required
to travel from home to the job by the shortest possible route.
(b) An employee who wilfully sets out an incorrect distance
in his written statement shall be deemed guilty of wilful misconduct.
(5) Employees engaged on the Kwinana Alumina Refinery
or the Jarrahdale Minesite, shall not be subject to the provisions of this clause but shall be entitled to the provisions of
clause 6.—Allowance for Travelling and Employment in Construction Work of Part II—Construction Work, of the Metal
Trades (General) Award 1966 (No.13 of 1965) or clause 20.—
Allowance for Travelling and Employment in Construction
Work of the Electrical Contracting Industry Award R22 of
1978 or Clause 12A.—Fares and Travelling (Except Plumbers) of the Building Trades (Construction) Award 1987 (No.
R14 of 1978), or Clause 22.—Allowance for Travelling and
Employment in Construction Work of the Engine Drivers
(Building and Steel Construction) Award No. 20 of 1973.
6.—SITE ALLOWANCE
(1) An additional allowance of $2.10 per hour shall be paid
for each hour worked on the Alcoa Kwinana Alumina Refinery.
(2) An additional allowance of $1.90 per hour shall be paid
for each hour worked on the Alcoa Pinjarra Alumina Refinery
and the Huntley, Del Park and Jarrahdale Mine-sites.
(3) Such allowance is specifically prescribed to cover all
disabilities associated with construction work at the Pinjarra
and Kwinana Alumina Refineries and the Huntley, Del Park
and Jarrahdale Mine-sites.
7.—JOB STEWARDS
(1) Prior to the termination or transfer of a job steward, two
days’ notice shall be given by the employer to the union for
the purpose of discussing the reasons for such termination or
transfer.
(2) In the event of a dispute arising in relation to such termination or transfer, the matter shall be referred within seven (7)
days to a Board of Reference.
8.—DATE OF OPERATION
This Order shall operate from the first pay period commencing on or after the 15th day of November 2000.
9.—DISPUTE SETTLEMENT PROCEDURE
In the event that a question, dispute or difficulty arises under this Order, the dispute settlement procedures contained in
the Award specified at Clause 3.—Area and Scope of this
Order, which otherwise applies to the employee or employees
in question, shall be followed.
10.—NO FURTHER CLAIMS—SITE ALLOWANCE
The rates for Site Allowance prescribed at clause 6.—Site
Allowance of this order shall remain unchanged until expiration of Certified Agreements existing at the date of this order
made between the Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union and the employers
named in the schedule attached to the order.
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SCHEDULE OF RESPONDENTS
ABB Service Pty Ltd
AMEC Services Pty Ltd
Bains Harding Industries Pty Ltd
G & S Industries Pty Ltd
Jadsco Pty Ltd
O’Donnell Griffin Pty Ltd
Ralph M Lee Pty Ltd
Total Corrosion Control Pty Ltd
Transfield Construction Pty Ltd
United Maintenance Pty Ltd
Western Construction Co.
The Electrical Contractors’ Association of
Western Australia (Union of Employers)

METAL, ELECTRICAL AND BUILDING TRADES
(WAGERUP ALUMINA REFINERY AND THE
WILLOWDALE MINE-SITE) CONSTRUCTION
ORDER.
No. 913B of 2000.
2000 WAIRC 01686
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS—WESTERN
AUSTRALIAN
BRANCH,
APPLICANT
v.
ABB ENGINEERING SERVICE PTY
LTD, AMEC SERVICES PTY LTD,
BAINS HARDING INDUSTRIES PTY
LTD, G & S INDUSTRIES PTY LTD,
JADSCO PTY LTD, O’DONNELL
GRIFFEN PTY LTD, RALPH M LEE
(WA) PTY LTD, TOTAL CORROSION
CONTROL PTY LTD, UNITED
MAINTENANCE
PTY
LTD,
WESTERN CONSTRUCTION CO,
THE ELECTRICAL CONTRACTORS’
ASSOCIATION OF WESTERN
AUSTRALIA
(UNION
OF
EMPLOYERS), RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
FRIDAY, 22 DECEMBER 2000
FILE NO
APPLICATION 913B OF 2000
CITATION NO. 2000 WAIRC 01686
__________________________________________________________________________

Result

Consent Order

__________________________________________________________________________

Order.
HAVING HEARD Mr G. Sturman on behalf of the Applicant
and Mr S. Foy on behalf of the Respondents, and by consent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT The Metal, Electrical and Building Trades
(Wagerup Alumina Refinery and the Willowdale Minesite) Construction Order No. 913A of 2000 be cancelled
and is replaced it in its entirety with the Metal, Electrical
and Building Trades (Wagerup Alumina Refinery and the
Willowdale Mine-site) Construction Order No. 913B of
2000 in accordance with the attached Schedule.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.
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Schedule.

1.—TITLE
This Order shall be known as the Metal, Electrical and Building Trades (Wagerup Alumina Refinery and the Willowdale
Mine-site) Construction Order No. 913B of 2000 and, subject to its terms, shall supplement the Metal Trades (General)
Award No. 13 of 1965, the Electrical Contracting Industry
Award No. R22 of 1978, the Building Trades (Construction)
Award No. R14 of 1978 and the Engine Drivers’ (Building
and Steel Construction) Award No. R 20 of 1973 and shall
replace Order No. 913A of 2000.
1A.—STATEMENT OF PRINCIPLES—JULY 2000
It is a condition of this Order that any variation to its terms
including Arbitrated Safety Net Adjustments, shall not be made
except in compliance with the Statement of Principles set down
by the Commission in the Reasons for Decision in Matter No.
654 of 2000.
2.—ARRANGEMENT
1. Title
2. Statement of Principles—July 2000
3. Arrangement
4. Area and Scope
5. Travelling Allowance
6. Site Allowance
7. Job Stewards
8. Date of Operation
9. Dispute Settlement Procedure
10. No Further Claims—Site Allowance
Schedule of Respondents
3.—AREA AND SCOPE
This Order shall apply to those employees who, except for
the terms of this Order, would be bound by either the Metal
Trades (General) Award No. 13 of 1965, the Electrical Contracting Industry Award No. R22 of 1978, the Building Trades
(Construction) Award No. R14 of 1978 or the Engine Drivers’
(Building and Steel Construction) Award No. R 20 of 1973
who are employed by any of the employers named in the schedule attached to this Order on construction work at the Wagerup
Alumina Refinery and the Willowdale Mine-site operated by
Alcoa of Australia Ltd.
4.—GENERAL CONDITIONS OF EMPLOYMENT
Except as provided in Clause 5.—Travelling Allowance,
Clause 6.—Site Allowance and Clause 7.—Job Stewards of
this Order, the terms and conditions of each employee covered by this order shall be as prescribed in the Award by which
the employee would be bound if not for this Order.
5.—TRAVELLING ALLOWANCE
Each employee who is not provided with transport by his
employer to travel to and from the job shall be paid as
follows—
Per Day
$
(1) Employees residing in the Waroona township
(including a caravan park) ............................................ 12.00
(2) Employees other than those provided for in
paragraph (1) and who travel from a point—
up to 32 km radius from the job site ..................... 24.10
32km-50km radius from the job site ..................... 32.20
50km-68km radius from the job site ..................... 39.90
Over 68km radius from the job site ...................... 56.00
(3) Notwithstanding the foregoing, an employee who is not
provided with transport by his/her employer and who is required to travel, by the shortest possible route, a distance of
more than 60 km’s from home to the job, shall be paid an
allowance of not less than $39.90 per day and such an employee who is required to travel, by the shortest possible route,
a distance of more than 80 km’s from his/her home to the job,
shall be paid an allowance of $56.00 per day.
(4) (a) An employee shall not be entitled to the allowance
prescribed in paragraph (3) hereof unless and until he/she submits a written statement to the employer setting out his/her
place of residence and the number of km’s he/she is required
to travel from home to the job by the shortest possible route.
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(b) An employee who wilfully sets out an incorrect distance
in his written statement shall be deemed guilty of wilful misconduct.
6.—SITE ALLOWANCE
(1) An additional allowance of $1.90 per hour shall be paid
for each hour worked.
(2) Such allowance is specifically prescribed to cover all
disabilities associated with construction work at the Wagerup
Alumina Refinery and the Willowdale Mine-site.
7.—JOB STEWARDS
(1) Prior to the termination or transfer of a job steward, two
days’ notice shall be given by the employer to the union for
the purpose of discussing the reasons for such termination or
transfer.
(2) In the event of a dispute arising in relation to such termination or transfer, the matter shall be referred within seven (7)
days to a Board of Reference.
8.—DATE OF OPERATION
This Order shall operate from the first pay period commencing on or after the 15th day of November 2000.
9.—DISPUTE SETTLEMENT PROCEDURE
In the event that a question, dispute or difficulty arises under this Order, the dispute settlement procedures contained in
the Award specified at Clause 3.—Area and Scope of this
Order, which otherwise applies to the employee or employees
in question, shall be followed.
10.—NO FURTHER CLAIMS—SITE ALLOWANCE
The rates for Site Allowance prescribed at clause 6.—Site
Allowance of this order shall remain unchanged until expiration of Certified Agreements existing at the date of this order
made between the Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union and the employers
named in the schedule attached to the order.
SCHEDULE OF RESPONDENTS
ABB Service Pty Ltd
AMEC Services Pty Ltd
Bains Harding Industries Pty Ltd
G & S Industries Pty Ltd
Jadsco Pty Ltd
O’Donnell Griffin Pty Ltd
Ralph M Lee Pty Ltd
Total Corrosion Control Pty Ltd
Transfield Construction Pty Ltd
United Maintenance Pty Ltd
Western Construction Co.
The Electrical Contractors’ Association of Western Australia (Union of Employers)

MINISTRY FOR PLANNING ENTERPRISE
AGREEMENT 2000.
No. PSAAG 81 of 2000.
2000 WAIRC 01700
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CHIEF EXECUTIVE OFFICER,
MINISTRY FOR PLANNING
-andTHE CIVIL SERVICE ASSOCIATION
OF
WESTERN
AUSTRALIA
INCORPORATED
CORAM
COMMISSIONER P E SCOTT
DELIVERED
WEDNESDAY, 27 DECEMBER 2000
FILE NO
PSAAG 81 OF 2000
CITATION NO. 2000 WAIRC 01700
________________________________________________________________________

Result

Agreement registered

________________________________________________________________________
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Order.
HAVING heard Ms M King on behalf of The Civil Service
Association of Western Australia (Incorporated) and Mr T
Dawe on behalf of the Chief Executive, Ministry for Planning, and by consent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby
orders—
THAT the Ministry for Planning Enterprise Agreement
2000 in the terms of the following schedule be registered
on the 22nd day of December 2000 and shall replace the
Ministry for Planning Enterprise Agreement 1998.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner,
Public Service Arbitrator.

Schedule.
1.—TITLE
This Agreement will be known as the Ministry for Planning
Enterprise Agreement 2000 and shall replace the Ministry for
Planning Enterprise Agreement 1998.
2.—ARRANGEMENT
Title
Arrangement
Scope
Number of Employees Covered
Objectives
Definitions
Date and Operation of Agreement
No Further Claim
Salary Details
Initiatives to Effect and Maintain Real Gains in Productivity
11. Conditions of Employment
11.1 Business Expenditure
11.2 Long Service Leave
11.3 Family Carers Leave
11.4 Parental Leave
11.5 Short Leave
11.6 Annual Leave Loading
11.7 Ceremonial/Cultural Leave
11.8 Sports Event Leave
11.9 Flexible Working Arrangements
11.10 Performance and Career Management
11.11 Professional and Career Development
11.12 Specified Callings
11.13 Bereavement Leave
11.14 Emergency Services Leave
11.15 Employee Funded Leave
11.16 Home-based Work
11.17 Family-care Arrangements
11.18 On Call Allowance
12. Consultation
13. Dispute Settlement Procedure
14. Human Resource Management Policy and Procedures
15. Well-being of Employees
16. Flexibility in Work Practices
17. Notification, Redeployment and Redundancy
18. Signatories to the Agreement
Schedule A—Salaries
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.

3.—SCOPE
3.1 This Agreement is between the Chief Executive, Ministry for Planning and the Civil Service Association of Western
Australia Incorporated.
3.2 This Agreement shall apply throughout the State of
Western Australia to all persons employed by the Chief Executive, Ministry for Planning, which includes the Heritage
Council of Western Australia and the Office of the Minister
for Planning (Planning Appeals), who are members, or eligible to be members, of the Civil Service Association of Western
Australia Incorporated.
3.3 This Agreement shall be read in conjunction with the
provisions of the Public Service Award 1992 which shall apply to all the parties bound to this Agreement. In case of any

81 W.A.I.G.

inconsistencies, this Agreement shall have precedence to the
extent of those inconsistencies. Where this Agreement is silent the Award shall apply.
3.4 The parties to this Agreement shall be issued with a
copy, or access to a copy, of this Agreement and the Award.
4.—NUMBER OF EMPLOYEES COVERED
The number of employees covered by this Agreement at
registration was estimated to be 40.
5.—OBJECTIVES
The broad objectives of the Agreement are interrelated and
include—
(a) to incorporate improved work practices resulting in
optimum efficiency and productivity, to encourage
and promote Flexibility within the Ministry;
(b) to identify areas of initiative that have and will continue to provide the framework for continuous
improvement;
(c) to recognise and share a common vision and adoption of a client focused service; and
(d) to recognise and acknowledge the outstanding contribution and qualities of members of the Ministry’s
workforce.
6.—DEFINITIONS
For the purpose of this Agreement reference made to—
(1) “Agreement”—means the Ministry for Planning Enterprise Agreement 2000.
(2) “Agreement period”—means the period the Agreement will be in effect.
(3) “Award”—means the Public Service Award 1992.
(4) “Chief Executive”—means the Chief Executive,
Ministry for Planning.
(5) “Employee(s)”—means a person or persons employed by the Ministry for Planning, including the
Heritage Council of Western Australia and the Office of the Minister for Planning (Planning Appeals)
who are members or eligible to be members of the
Civil Service Association of Western Australia Incorporated but excludes any persons or parties
engaged as a consultant on a fee for service basis
and/or as a Job Skills or other traineeship program
participant.
(6) “Employer”—means the Chief Executive, Ministry
for Planning.
(7) “Family”—means a person who is related to the employee by blood, marriage or adoption and includes
a person who is wholly or mainly dependent on, or
is a member of the household of the employee.
(8) “Ministry”—means the Ministry for Planning and
includes the Heritage Council of Western Australia
and the Office of Minister for Planning (Planning
Appeals).
(9) “Union”—means the Civil Service Association of
Western Australian Incorporated.
7.—DATE AND OPERATION OF AGREEMENT
7.1 This Agreement shall remain in force for a period of
twenty five and a half months from the date of its registration
in the Western Australian Industrial Relations Commission.
7.2 During the life of the Agreement the parties will continue to address a range of issues and reforms specifically
aimed at increasing productivity. The parties agree that these
issues will form the basis of future negotiations.
7.3 The pay quantum achieved as a result of this Agreement
will remain and form the new base pay rates for future Agreements or continue to apply in the absence of a further
Agreement—except where the Award salary rate is higher in
which case the Award salary rate shall apply.
7.4 The Agreement will continue in force after the expiry of
the term until such time as any of the parties withdraws from
the agreement by notification in writing to the other party and
to the Western Australian Industrial Relations Commission.
7.5 The parties shall commence negotiations for a new Agreement not less than six (6) months prior to the expiry of this
Agreement.
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8.—NO FURTHER CLAIMS
The parties to this Agreement undertake that for the duration of the Agreement there shall be no further salary or wage
increases sought or granted except for those provided under
the terms of this Agreement or provided for in a National or
State Wage Case decision. All arbitrated safety net adjustments
are to be absorbed into the pay rates provided for in this Agreement.
9.—SALARY DETAILS
The following salary increases will be payable—
(a) On registration of this Agreement, based
on productivity gains (as per Clause 10)
3.0%
(b) On or after twelve months from registration
of this Agreement, dependent on achievement
of productivity milestones stated in the
document Ministry for Planning Productivity
Measurement 1999/2001
3.0%
up to 6.0%
The rates that apply during this Agreement are set out in
Schedule A—Salaries.
10.—INITIATIVES TO MAINTAIN AND EFFECT REAL
GAINS IN PRODUCTIVITY
The parties commit to maintain productivity gains made in
previous enterprise agreements. The parties are committed to
a broad range of continuous improvement measures and initiatives designed to increase the efficiency and effectiveness
of the program and service delivery of the Ministry. The parties commit to use the Ministry for Planning productivity
model 1999-2001 as the basis for any gain-sharing in this
Agreement.
10.1 Productivity Model
To facilitate continuous improvement the parties agree to
accept the Ministry for Planning productivity model which
will—
(a) Identify key success areas based on corporate and
operational planning.
(b) Develop productivity and performance indicators
enabling measurement and trend analysis of key success areas.
(c) Collect data for baseline measures and targets of key
success areas.
(d) Provide a process of collecting and interpreting regular customer feedback and measures of customer
service for effectiveness and efficiency, provide the
parties with an effective system of measuring performance/productivity and engender a culture within
the Ministry of continuous improvement.
(e) Review and evaluate strategies and the productivity
improvement process.
(f) Develop a gain-sharing mechanism linking productivity improvement with salary increases.
The employer will consult with employees in the development of the productivity model.
10.2 Productivity Operation
The Ministry will commence the measurement of any productivity improvement, using the agreed productivity model
and measurement process, on 1 September 1999 and continue
for a period of two (2) years to 31 August 2001. Any productivity gains measured as a result of this process will be used to
calculate any salary increase indicated in clause 9 (b) of this
Agreement.
10.3 Productivity Measurement
10.3.1 The parties agree that the measurement and monitoring of productivity improvement provides critical feedback
on the performance of the Ministry to management, employees and other relevant stakeholders.
10.3.2 The parties agree to assess organisational performance according to the extent to which the objectives of the
Ministry are achieved. The parties agree that performance indicators assist the attainment of corporate goals in the interests
of clients, employees, the Ministry and the Government on
behalf of the community.
10.3.3 During the life of this Agreement, the Ministry’s
productivity model and measurement system will be utilised
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in consultation with the parties to this Agreement to measure
any increases in productivity.
13.—CONDITIONS OF EMPLOYMENT
11.1 Business Expenditure
The Ministry will not apply the provision of Schedule I
‘Travelling, Transfer and Relieving Allowance’ in the Award
but will determine expenditure incurred in carrying out authorised official duties. In lieu of the provisions of the Award
the Employer will reimburse employees who incur expenses
while carrying out their normal duties where no prior arrangement for payment has been made. This will include—
11.1.1 (a) Costs incurred while travelling on official duties
(including the purchase of meals).
(b) Staying overnight at a destination other than their
normal residence.
(c) Relieving or being transferred to a regional office (or vice versa) at the direction of the Ministry.
(d) Purchasing meals while working approved overtime.
11.1.2 Wherever possible payment for accommodation
whilst travelling on official duties shall be made by invoice or
corporate credit card. Employees who are issued with a corporate credit card or manual purchase order will be permitted
that facility for payments.
11.1.3 Employees travelling on authorised official duties
will be provided with appropriate accommodation. Where
employees arrange their own accommodation they will be reimbursed actual costs based on receipts.
11.1.4 Reimbursement of actual expenditure will include
costs incurred while travelling on official duties (including
meals), staying overnight at a destination other than an employee’s normal residence, relieving or being transferred to a
regional office (or vice versa) at the direction of the Ministry
and purchasing meals while working approved overtime.
11.1.5 Reimbursement shall be based on actual receipts for
authorised goods and services purchased up to the maximum
relevant amount detailed in Schedule H, ‘Overtime’ or Schedule
I, ‘Travelling, Transfer and Relieving Allowance’ of the Award.
13.1.4 Employees who agree to work authorised overtime
and cannot take a meal break due to the nature of the work in
which they are engaged shall be paid an amount detailed in
part II of Schedule H ‘Overtime’ of the Award.
11.1.7 An employee may request to stay in non-commercial
accommodation provided by a relative or acquaintance (‘home
stay’). Where this is authorised the employee may claim reimbursement for reasonable, actual expenses, wholly expended
on behalf of the relative or acquaintance as reimbursement for
hospitality received, in lieu of hotel/motel accommodation,
up to a maximum of the relevant overnight stay rate detailed
in Schedule I ‘Travelling, Transfer and Relieving Allowance’
in the Award.
11.1.8 The Ministry recognizes that an employee may incur
incidental costs associated with travelling on official duties
for which receipts are unobtainable. In such circumstances an
employee may claim for reimbursement for actual expenditure up to a maximum of $15 per night.
13.2 Long Service Leave
This clause shall be read in conjunction with Clause 21,
‘Long Service Leave’ of the Award.
11.2.1 An employee’s long service leave shall be cleared
within three (3) years of the date of accrual. Where there are
demonstrated exceptional circumstances the employer may
authorise the deferment of taking accrued long service leave
provided that all accrued leave is cleared before the next accrual date, ie, accrued leave is cleared in full within seven (7)
years of the accrual date.
11.2.2 An employee may apply to take long service leave
as—
(a) Thirteen weeks at normal pay, or
(b) Any amount between one week and thirteen weeks
at normal pay, or
(c) Twenty six weeks at half normal pay, or
(d) Any amount between four weeks and twenty six
weeks at half normal pay, or
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(e) Any amount between one week and six and a half
weeks at double normal pay.
11.3 Family Carers Leave
The Ministry will apply the conditions contained in Clause
22 ‘Sick Leave’ of the Award with the addition that accrued
sick leave, up to a maximum of five (5) days per calendar
year, may be used by employees for the purpose of taking
care of a family member except that in exceptional circumstances the Chief Executive may authorise more than the
maximum five (5) days per year. Family carers leave is not
cumulative. Whenever required by the employer the employee
shall provide documentation which evidences the requirement
to take Family Carers Leave.
11.4 Parental Leave
11.4.1 Definitions
(a) “employee” includes full time, part time, permanent
employees and fixed term (contract) employees.
(b) “replacement employee” is an employee specifically
engaged to replace an employee proceeding on parental leave.
11.4.2 Eligibility for Unpaid Parental Leave
(a) An employee is entitled to a period of up to 52 weeks
unpaid parental leave in respect of the birth of a child to the
employee or the employee’s spouse/partner.
(b) Where both parents are employees of the Ministry for
Planning they are not entitled to unpaid parental leave at the
same time as their spouse/partner is on parental leave except
for one (1) week immediately after the birth of the child when
both parents may be on parental leave concurrently. The Chief
Executive may authorise an extension of more than one (1)
week unpaid parental leave under special circumstances.
(c) An employee seeking to adopt a child under the age of
five (5) years shall be entitled to three (3) weeks unpaid parental leave at the placement of the child and a further period
of parental leave up to a maximum of 52 weeks. Where both
partners are employed by the Ministry for Planning, the three
(3) week period may be taken concurrently.
(d) An employee seeking to adopt a child shall be entitled
to two (2) days unpaid leave for the employee to attend interviews or examination required for the adoption procedure.
Employees working or residing outside the Perth metropolitan area are entitled to three (3) days leave to attend required
interviews or examinations. The employee may take any paid
leave entitlement in lieu of this leave.
11.4.3 Eligibility for Paid Parental Leave
(a) An employee is entitled to a period of four (4) weeks
paid parental leave in respect of the birth of a child to the
employee or the employee’s spouse/partner, or the adoption
by the employee of a child under the age of five (5) years,
provided that the employee has completed at least 12 months
continuous service with the employer. Paid parental leave
forms part of parental leave generally, and reduces the amount
of unpaid parental leave by the amount of any paid parental
leave taken. Paid parental leave must be taken in conjunction
with any period of unpaid parental leave.
(b) An employee is entitled to paid parental leave for the
birth or adoption of their child on or after the date of registration of this agreement.
(c) Unless there are special circumstances approved by the
employer, up to four weeks paid parental leave may be taken
by a pregnant employee from four (4) weeks prior to a date
certified by a medical practitioner as the delivery date or the
adoption date, or up to four (4) weeks paid parental leave may
be taken by an employee who is the primary care-giving parent from the date of delivery or adoption of a child.
(d) Paid parental leave may be taken in conjunction with
any other paid leave but must be taken before any unpaid parental leave.
(e) Where both parents are employees of the Ministry for
Planning they are not entitled to paid parental leave at the same
time as their spouse/partner is on paid parental leave. Only one
parent (employee) shall be entitled to paid parental leave in respect of the delivery or adoption of each child. Paid parental
leave may be taken in conjunction with unpaid parental leave.
11.4.4 Other Leave Entitlements
(a) An employee proceeding on unpaid parental leave may
elect to substitute any part of that leave with accrued annual
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leave or long service leave for the whole or part of the period
of unpaid parental leave.
(b) Upon return to work, employees will be entitled to the
same position or a position equivalent in pay, conditions and
status and commensurate with the employee’s skills and abilities as the one held immediately prior to commencement of
leave.
(c) Any period of leave without pay, additional to parental
leave, must be applied for and approved in advance and will
be granted on its merits. Where both parents work for the
Ministry the total period of leave without pay following parental leave must not exceed two (2) years.
(d) An employee on unpaid parental leave is not entitled to
paid sick leave.
(e) When an employee has proceeded on parental leave (paid
or unpaid), and the issue of the pregnancy results in other
than a live-birth, the employee shall be entitled to the remainder of their current paid or unpaid parental leave, upon the
approval of the Chief Executive, and shall be entitled to paid
sick leave where it is certified as necessary by a registered
medical practitioner.
(f) Where a pregnant employee, not on unpaid parental leave,
suffers illness related to the pregnancy, or is required to undergo a pregnancy-related medical procedure, the employee
may take any paid sick leave to which the employee is entitled, or unpaid leave, for a period as certified necessary by a
registered medical practitioner.
11.4.5 Notice and Variation
(a) The employee shall apply in writing for unpaid parental
leave six (6) weeks or more prior to the date the employee
proposes to commence parental leave, stating the period of
leave to be taken.
(b) An employee seeking to adopt a child shall not be in
breach of subclause (a) by failing to give the required period
of notice if such failure is due to the requirement of the adoption agency to accept earlier or later placement of a child, or
other compelling circumstances.
(c) An employee proceeding on unpaid parental leave may
elect to take a shorter period of unpaid parental leave and may,
at any time during that period of leave, elect to reduce or extend the period stated in the original application provided six
weeks written notice is provided.
11.4.6 Transfer to a Safe Job
Where a pregnant employee believes the work assigned to
her may be a risk or a hazard to her health and condition she
may seek and be granted immediate relief by having her duties modified or changed. Following this immediate relief the
Chief Executive may authorise a transfer to another position
based on medical advice.
11.4.7 Replacement Employee
Prior to engaging a replacement employee the Employer
shall inform the person of the temporary nature of the employment and the entitlements relating to the return to work
of the employee on parental leave.
11.4.8 Return to Work
(a) An employee shall confirm their intention to return to
work by notice in writing to the employer not less than six (6)
weeks prior to the expiration of parental leave.
(b) An employee, on return to work from parental leave,
shall be entitled to the position that the employee occupied
immediately prior to proceeding on parental leave. Where the
employee was transferred to a safe job the employee is entitled to return to the position immediately occupied prior to
transfer.
(c) Where the position occupied by the employee no longer
exists the employee shall be entitled to a position at the same
classification level with duties similar to that of the abolished
position.
(d) An employee may return on a part time basis to the same
position occupied prior to the commencement of leave or to a
different position at the same classification level in accordance with the part time provisions of the Award.
11.4.9 Effect of Leave on the Employment Contract
(a) An employee employed for a fixed term contract shall
have the same entitlement to parental leave, however the
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period of leave granted shall not extend beyond the term of
that contract.
(b) Absence on unpaid parental leave shall not break the
continuity of service of an employee but shall not be taken
into account in calculating the period of service for any purpose under the Award or Agreement.
(c) An employee on parental leave may terminate their employment at any time during the period of leave by written
notice in accordance with the Award or Agreement.
(d) An employer shall not terminate the employment of an
employee on the grounds of the employee’s application for
parental leave or absence on leave but otherwise the rights of
the employer in respect of termination of employment are not
affected.
11.5 Short Leave
Conditions contained in Clause 26,‘Short Leave’ of the
Award shall not apply to employees covered by this Agreement.
11.6 Annual Leave Loading
Annual leave loading provided in subclause (11) of Clause
19 ‘Annual Leave’ of the Award, shall be paid in the first pay
period in December in the calendar year in which it accrues.
11.7 Ceremonial/Cultural Leave
11.7.1 An employee covered by this Agreement is entitled
to ten (10) days unpaid leave for tribal/ceremonial/cultural
purposes provided prior notice is given to the Ministry of the
intention to take leave, the reasons for taking such leave and
the estimated length of absence.
11.7.2 Such unpaid leave shall include leave to meet the
employee’s customs, traditional law and to participate in ceremonial/cultural activities.
11.7.3 Ceremonial/Cultural Leave may be taken in periods
from four (4) hours to seventy six (76) hours. Employees may
use annual or other accrued leave.
11.8 Sports Events Leave
This clause replaces Clause 56, ‘Leave for International
Sporting Events’, of the Award.
11.8.1 International Sports Events
Special paid leave may be granted by the Ministry to an
employee chosen to represent Australia as a competitor or
official at a sporting event under the following criteria—
(a) it is a recognised international amateur sport;
(b) it is a world or international or regional competition; and
(c) no contribution is made by the sporting organisation towards the normal salary of the employee.
11.8.2 Liaison
The Ministry will liaise with the relevant Government organisation when determining—
(a) whether the application meets the above criteria; and
(b) the period of leave to be granted.
11.8.3 Interstate Sports Events and National Competitions
Unpaid leave may be granted by the Ministry to an employee selected to represent the State of Western Australia for
the purposes of competing in an interstate sporting event or in
teams competing in a national competition.
11.8.4 Sport Scholarships
Unpaid leave may be granted by the Ministry to an employee selected to undertake a recognised sport scholarship.
11.8.5 An employee will not be required to exhaust other
leave credits prior to being granted unpaid leave to attend sports
events.
11.9 Flexible Working Arrangements
This clause shall be read in conjunction with Clause 16,
‘Hours’, of the Award.
11.9.1 Hours of Duty
Hours of duty are 38 hours per week to be worked between
7.00 am and 6.00 pm Monday to Friday as determined by the
employer, with a lunch interval between thirty and forty five
minutes to be taken between 12.00 noon and 2.00 pm. With
the exception of the lunch interval, hours are to be worked as
a continuous period.
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11.9.2 Flexi-time Roster
Business Unit Managers, in consultation with affected employees, shall be responsible for establishing a flexi-time roster
to suit the operational needs of the Business Unit, covering
start and finish times, lunch breaks and flexi-leave and other
similar matters. The roster shall cover a settlement period of
thirteen (13) weeks or 494 hours. Subject to thirteen (13) weeks
notice in writing the employer may withdraw a flexi-time roster.
11.9.3 Flexi-hours
An employee may vary their hours of duty in accordance
with the provisions of this clause provided that the required
number of hours of duty for each settlement period shall be
494 hours. For the purpose of leave, public holidays and public service holidays shall be credited as 7.6 hours.
An employee must work established core times and in consultation with their Business Unit Manager, may select their
starting and finishing times within the following periods—
Flexi Time 7.00 am-9.30 am
Core Time 9.30 am-12.00 pm
Flexi Time 12.00 noon-2.00 pm
Core Time 2.00 pm-3.30 pm
Flexi Time 3.30 pm-6.00 pm
11.9.4 Flexi-leave
For the purposes of this sub clause, accrued flexi-leave means
ordinary time worked in excess of 494 hours in any one settlement period and which is carried forward to the next
settlement period. Up to a maximum of 38 hours of accrued
flexi-leave may be carried forward at the end of a settlement
period provided that the Business Unit Manager or supervisor verifies and approves that all hours recorded have been
worked in accordance with the roster. An employee may work
up to four (4) hours less than 494 hours in any one settlement
period (ie, between 494 and 490 hours) and carry forward
those debit hours to the next settlement period. An employee
who carries forward more than four (4) debit hours shall be
required to take them as leave without pay.
An employee may only take flexi-leave after receiving authorisation from the Business Unit Manager or supervisor.
Flexi-leave shall not be converted and shall not be paid as
other than leave.
Accrued leave in excess of 7.6 hours not taken at the final
(4th) settlement period at the end of the financial year shall be
forfeited by the employee.
11.9.5 Overtime
An employee on a flexi-time roster shall not be paid overtime unless requested to do so by a Business Unit Manager or
supervisor and in any of the following circumstances—
- before 7.00 am or after 6.00 pm Monday to Friday
- any time on a Saturday or a Sunday or a Public Holiday.
11.9.6 Employees classified Level 6 and above shall not be
entitled to flexi-time provisions and flexi-leave. But an employee appointed to, or acting in, a non-managerial position
classified Level 6, may operate under flexi-time and flexileave provisions with express written approval of their
manager.
11.9.7 An employee shall have a break of at least ten (10)
hours between ceasing and recommencing work and shall not
recommence work unless having a break of at least ten (10)
hours.
11.10 Performance and Career Management
This sub clause shall be read in conjunction with Clause 8
‘Contract of Service’ and Clause 12, ‘Annual Increments’, of
the Award.
11.10.1 The parties commit themselves to an annual system
and joint process, between the employee and the Business
Unit Manager or supervisor, of planning, monitoring, discussing and assessing an employee’s work performance. The parties
agree to use the Ministry’s Performance and Career Management Program (PCMP) to provide feedback and guidance to
employees on their work performance and career management
and to enable management to make staffing decisions, such
as, but not limited to, salary increments, permanency and on
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and off the job training. The parties note that, in general, management positions should include performance management
as a performance criterion as part of the PCMP.
11.10.2 Recommendations and decisions on salary increments and permanency shall be made as part of the PCMP
process.
11.10.3 Authorised salary increments shall be paid as per
the incremental points of the salary scale as provided for in
Schedule A—Salaries, on the first pay period following the
due date.
11.10.4 Before a salary increment is authorised and paid, a
Business Unit Manager shall complete a PCMP report and
make a recommendation with respect to the employee. A
PCMP report shall be completed by the Business Unit Manager, or supervisor, on or prior to the date for a salary
increment.
11.10.5 Where a PCMP is not completed within two (2)
months after the due date for a salary increment the Employer
shall ensure a PCMP is completed and, where there is a recommendation for a salary increase, that salary increase shall
be paid within one (1) month.
11.10.6 Where an employee’s performance has been recognised through the Ministry’s PCMP as being consistently
outstanding, the Chief Executive may acknowledge this in
accordance with the Ministry’s policy by approving the employee’s accelerated progression through the salary range.
11.10.7 Where an employee’s performance has been identified through the PCMP as substandard and despite corrective
action being initiated there is no marked improvement, the
Chief Executive will withhold the employee’s increment.
11.11 Professional and Career Development
The parties acknowledge that there is a need for employees
to have access to professional and career development opportunities. These opportunities will result in improved efficiency
within the Business Unit, the Ministry and the Public Service. Professional and career development, including attendance
at professional conferences and seminars, may be approved
providing—
11.11.1 The developmental opportunity is relevant to the
employee’s career in the Ministry.
11.11.2 The application is approved by the Business Unit
Manager.
11.11.3 Leave of absence is granted at the ordinary rate
of pay and does not include shift allowances,
penalty rates or overtime.
11.11.4 Part-time employees receive the same entitlement
as full-time officers, but payment is made for only
those hours that would normally have been
worked.
13.1.4 An employee, directed to attend a professional or
career development course or seminar outside of their normal
hours of work, is paid at the ordinary rate of pay or the appropriate overtime rate whichever is applicable.
11.12 Specified Callings
This clause shall be read in conjunction with Clause 11,
‘Salaries Specified Callings’, of the Award. Employees who
possess a relevant tertiary level qualification, or equivalent
determined by the Chief Executive, and include the callings
of—
Architect
Engineer
Legal Practitioner
Librarian
Planning Officer
Research Officer
or any other professional calling determined by the employer,
who are appointed as such, shall be appointed or promoted to
Level 2/4 and entitled to annual salary increments as contained
in Schedule A—Salaries.
On appointment or promotion to Level 2/4 under this
clause—
(a) Employees who have completed an approved three
year tertiary qualification, relevant to their calling
and position, shall commence at the first year increment.
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(b) Employees who have completed an approved four
year tertiary qualification, relevant to their calling
and position, shall commence at the second year increment.
(c) Employees who have completed an approved Masters
or PhD degree, relevant to their calling and position,
shall commence on the third year increment.
11.13 Bereavement Leave
Except as provided for in Clause 11.13.3, on the death of a
member of the family as defined in Clause 6 ‘Definitions’ of
this Agreement, the employee is entitled to paid bereavement
leave of up to two (2) days per bereavement.
11.13.1 The two (2) days bereavement leave need not be
consecutive.
11.13.2 Bereavement leave is not to be taken during a period of any kind of leave.
11.13.3 The Chief Executive may provide bereavement leave
to an employee in respect to a person other than a family member as defined, on compassionate grounds, and where there
are exceptional circumstances.
11.13.4 An employee may be required to provide evidence
to the Ministry, if requested, that would satisfy a reasonable
person as to—
(a) the death that is the subject of the leave sought and
(b) the relationship of the employee to the deceased person.
11.14 Emergency Services Leave
An employee may apply for emergency services leave whilst
serving as a volunteer in an emergency services organisation
accepted by the Chief Executive. In accordance with Circular
to Departments and Authorities No 23 of 1985, paid emergency services leave may be provided for the period the
employee is absent from their normal hours of duty, provided
that—
(a) the Chief Executive certifies the employee is not required for duties within the Ministry for Planning
and
(b) the emergency service organisation certifies the employee’s voluntary services were required for the
period of emergency services leave.
11.15 Employee Funded Leave
An employee is entitled to purchase four (4) weeks paid
leave (employee funded leave) in any one calendar year for an
approved purpose, subject to the provisions of this clause.
11.15.1 Definitions
(a) “Approved purpose” An approved purpose shall be determined by the Chief Executive at his complete discretion on
the merits of the application before him. Without limiting its
generality, an approved purpose may include care for children during school holidays or other family commitments.
(b) “Employee Funded Leave (EFL) period” An EFL period shall be the 12 months starting on 1 January and finishing
on 31 December each year.
11.15.2 An employee who has entered into an employee
funded leave agreement shall receive 48/52 of their gross annual salary, excluding any allowances, spread over 26 pays.
11.15.3 Employees are eligible for employee funded leave
except employees engaged as casual or on a fixed term appointment for a period of 12 months or less, provided they
enter into, and maintain, an agreement in accordance with this
clause. Part-time employees are eligible for employee funded
leave on a pro rata basis.
11.15.4 Employee funded leave is paid leave totalling four
(4) weeks per year. It is funded by the employee through an
authorised reduction of four weeks of their salary per EFL
period.
11.15.5 The EFL period shall be a calendar year with the
exception of hardship circumstances approved by the Employer.
11.15.6 Employee funded leave may be taken at any time
provided no less than one week and no more that four weeks
are taken at any one time.
11.15.7 All four weeks of employee funded leave must be
taken within the EFL period or within 12 months. Employee
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funded leave is not cumulative. Any amount of employee
funded leave not completely taken within the EFL and in accordance with the written agreement shall be paid out.
11.15.8 If employee funded leave is approved, an employee
shall enter into a 12-month written agreement to accrue and
take employee funded leave.
11.15.9 A written application for employee funded leave,
using a standard form, must be received by the employee’s
manager before the commencement of the EFL, and if approved, received by Human Resources Branch at least four
(4) weeks before the commencement of the EFL.
11.15.10 An eligible employee shall only enter into an agreement for employee funded leave where the manager certifies
that the operations of the Ministry and the relevant work area
will not be inconvenienced.
11.15.11 Higher Duties Allowance (HDA) and any other
allowance shall be paid on a pro rata basis (48/52) as for annual leave, whilst the employee is on employee funded leave.
11.15.12 For the purposes of accrual and other similar matters, employee funded leave shall be treated as though it is
annual leave and may be taken in conjunction with any other
leave.
11.16 Home-based Work
11.16.1 Employees are required to report for work and discharge their duties in accommodation designated by the
employer. Where it meets the Ministry’s operational requirements and outputs, the employer may authorise an employee
to work temporarily in accommodation other than a usually
designated workplace, eg, a hotel room or an employee’s home
etc.
11.16.2 An employee may be authorised to work temporarily from their home provided that—
(a) authorisation by the relevant Executive Director is
limited to employees with a specific reason and benefit in working from home;
(b) there are operational as well as personal reasons for
working from home;
(c) the work is ad hoc in nature, such as completing a
report or similar task;
(d) the work originated in the employer’s workplace and
is both short-term and irregular, such as unavailability of office space, urgency, illness, etc;
(e) authorisation is given for one day but may be extended by authorisation from the Executive Director
for another day, provided that no more that four days
are worked consecutively from home;
(f) the employee advises their immediate supervisor of
the work undertaken at home and reports for work
to the supervisor immediately after working from
home;
(g) the employee advises their immediate supervisor of
their address, telephone and or fax number, email
address etc and an emergency contact;
(h) the employee advises their immediate supervisor of
any damages to the employer’s property and any injury to the employee or third party.
11.17 Family-care Arrangements
11.17.1 The parties recognise the needs of employees with
family responsibilities and their need to balance those responsibilities without conflict between work and home. The parties
are committed to the introduction of conditions of work that
assist employees with family responsibilities.
11.17.2 The parties agree to conduct a needs analysis on
family-care arrangements during the term of this Agreement.
Issues arising from the needs analysis may be proposed for
inclusion in the next Agreement. If the parties agree to issues
arising from the needs analysis prior to the expiration of the
Agreement, the employer may implement a family-care arrangement by a management decision.
11.18 On Call Allowance
This clause shall be read in conjunction with Clause 18,
‘Overtime Allowance’, of the Award. On Call allowance shall
be paid at the rate of $3.00 per hour.
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12.—CONSULTATION
The parties are committed to working together to improve
the business performance and working environment of the
Ministry and to maintain effective consultation in the
workplace. Consultation in the context of this Agreement is
defined as information sharing and discussion on matters relevant to the operation of the Ministry.
The parties agree to consult within a Business Unit and/or
Division or at a similar workplace level and within the Ministry-wide Joint Consultative Committee (JCC). Consultation
will mean a commitment by the parties to achieving workable
and acceptable solutions and may include appropriate training and facilities for members of the Joint Consultative
Committee. It is acknowledged by the parties to this Agreement that decisions will continue to be made by the Ministry
which is responsible and accountable to Government through
legislation for the efficient and effective operation of its business.
12.1 Joint Consultative Committee (JCC)
It is acknowledged that there are some issues relating to
industrial, legislative and funding matters which are outside
the scope of the JCC.
12.1.1 Objectives of the Joint Consultative Committee
The JCC will be used as a vehicle to facilitate employee
involvement within the Ministry to—
(a) Review and monitor this Agreement and matters arising from it.
(b) Consult and contribute to the effective decision making process of the Ministry.
(c) Participate in the implementation and monitoring of
any identified organisational changes.
(d) Identify opportunities for improvement which will
enhance the efficiency and effectiveness of the Ministry.
(e) Improve the quality of working life for all employees.
(f) Improve the quality of decision making in the Ministry.
12.1.2 Terms of Reference
The terms of reference shall include—
(a) Determining appropriate meeting procedures.
(b) Determining mechanisms whereby issues can be
brought to the JCC.
(c) Forming any sub committees.
(d) Referring issues to authorised persons or committees for possible resolution.
12.1.3 Representation
The JCC, wherever practicable, shall consist of an equal
number of representatives from management, employees and
employee union delegates. Consideration will be given to gender balance.
12.1.4 Procedures
(a) Members of the JCC shall be elected for two years or
such other set period determined by the JCC. If a member
ceases to be employed by the Ministry or resigns from the
JCC, they cease to be a member and a new member shall be
appointed or elected.
(b) The Chair of the JCC shall be elected by the JCC for a
set period and may be rotated between representative groups
from time to time.
(c) Any member may submit an item for the agenda.
(d) The Secretary of the JCC shall record the agenda and
minutes of meetings for distribution to members.
(e) Where required, reasonable time in working hours shall
be provided for representatives to report back on any item
arising from the JCC.
(f) Where required, and subject to management approval,
representatives may hold meetings with staff during normal
working hours to canvass the views of employees relating to a
matter before the JCC.
(g) Where required, an employee may be invited to attend a
JCC meeting to contribute to a matter before the JCC.
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13.—DISPUTE SETTLEMENT PROCEDURE
13.1 Resolution Procedures
In the event of any question, dispute or difficulty arising
between the parties as to the interpretation and implementation of this Agreement, the following procedures shall
apply—
13.1.1 As early as practicable, meeting(s) are to be held either on or off site as appropriate between the parties.
13.1.2 The Union representative and/or the employee concerned shall discuss the matters with the immediate supervisor
in the first instance. An employee may be accompanied by an
Union representative.
13.1.3 If the matter is not reasonably resolved following
the discussion in accordance with this sub-clause, the matter
shall be referred by the Union representative and/or the employee/s to the Ministry’s Chief Executive or his/her nominee
for resolution.
13.1.4 If the matter cannot be resolved under this clause
either party may refer it to the Western Australian Industrial
Relations Commission for resolution.
13.2 Conditions
The parties commit themselves to maintain the status quo
and not take any industrial action during the course of the
dispute, the subject of this settlement procedure, set out in
Sub-Clause 13.1.
14.—HUMAN RESOURCE MANAGEMENT POLICY
AND PROCEDURE STATEMENTS
Human resource management policy and procedure statements, of a general nature or specific to the operations of the
Ministry, will continue to apply to employees engaged under
this Agreement. Employees will be provided with a copy, or
access to a copy, of all HRM policies and procedures. The
employer will not initiate or make any substantive amendment to an approved HRM policy without consultation with
employees.
15.—WELL-BEING OF EMPLOYEES
During the term of this Agreement the parties agree to investigate a number of options that may be implemented to
improve employees health and well-being.
16.—FLEXIBILITY IN WORK PRACTICES
The parties agree that a range of introduced work practices
may provide both the employer and employee with more flexible and beneficial outcomes. It is agreed the employer will
investigate a range of initiatives with the purpose of developing and implementing new and innovative human resource
management policies and procedures. These policies and procedures will be implemented in consultation with the parties
to the agreement only where there is demonstrated benefit to
both employer and employee.
17.—NOTIFICATION, REDEPLOYMENT AND
REDUNDANCY
This clause shall be read in conjunction with Clause 46
‘Notification of Change’ of the Award.
17.1 Where any action by the employer is likely to have a
‘significant effect’ on an employee or make an employee redundant, the employee will be informed as soon as possible
after a decision to make the changes has been made.
17.2 “Significant effect” includes, but is not limited to, restructuring, changes in composition, operational size and skills
required of the employee by the Ministry, change of work
location and/or a need for retraining. The redeployment and
redundancy conditions and entitlements as they apply under
the Public Sector Management (Redeployment and Redundancy) Regulations 1994 will apply to employees under this
Agreement.
18.—SIGNATORIES TO THE AGREEMENT
The following signatories are authorised to sign this Agreement on behalf of the respective organisations party to this
Agreement.
SIGNED .....Signed........
DATE 19/12/00
CHIEF EXECUTIVE, MINISTRY
FOR PLANNING
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In the presence of—
SIGNED .....Signed........
DATE 19/12/00
Common Seal
SIGNED .....Signed........
DATE 19/12/00
DAVE ROBINSON, SECRETARY,
CIVIL SERVICE ASSOCIATION
(INCORPORATED)
In the presence of
SIGNED .....Signed........

DATE 19/12/00

MINISTRY FOR PLANNING ENTERPRISE
AGREEMENT 2000
SCHEDULE A—SALARIES
Classification Current
Salary
Salary
and
enterprise
on
after 12
increment
agreement
registration
months of
step
salary
registration,
dependent on
productivity
gain
Level 1
Under 17 yrs
12 477
12 851
13 237
17 yrs
14 581
15 018
15 469
18 yrs
17 008
17 518
18 043
19 yrs
19 688
20 279
20 887
20 yrs
22 109
22 772
23 455
1st year
24 287
25 016
25 766
2nd year
25 209
25 965
26 744
3rd year
26 168
26 953
27 762
4th year
27 168
27 983
28 823
5th year
28 194
29 040
29 911
6th year
29 266
30 144
31 048
7th year
30 351
31 262
32 199
Level 2
1st year
31 404
32 346
33 317
2nd year
32 210
33 176
34 172
3rd year
33 058
34 059
35 071
4th year
33 954
34 973
36 022
5th year
34 892
35 939
37 017
Level 3
1st year
36 180
37 265
38 383
2nd year
37 184
38 300
39 449
3rd year
38 219
39 366
40 547
4th year
39 281
40 459
41 673
Level 4
1st year
40 740
41 962
43 221
2nd year
41 881
43 137
44 432
3rd year
43 057
44 349
45 679
1st year
45 320
46 680
48 080
2nd year
46 849
48 254
49 702
3rd year
48 438
49 891
51 388
4th year
50 088
51 591
53 138
Level 6
1st year
52 734
54 316
55 946
2nd year
54 541
56 172
57 863
3rd year
56 408
58 100
59 843
4th year
58 400
60 152
61 957
Level 7
1st year
61 454
63 298
65 197
2nd year
63 568
65 475
67 439
3rd year
65 867
67 843
69 878
Level 8
1st year
69 605
71 693
73 844
2nd year
72 282
74 450
76 684
3rd year
75 602
77 870
80 206
Level 9
1st year
79 748
82 140
84 605
2nd year
82 548
85 024
87 575
3rd year
85 742
88 320
90 970
Class 1
90 574
93 291
96 090
Class 2
95 405
98 267
101 215
Class 3
100 234
103 241
106 338
Class 4
105 065
108 217
111 463
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SPECIFIED CALLINGS Level 2/4
1st year
31 404
32 346
33 317
2nd year
33 058
34 059
35 071
3rd year
34 892
35 939
37 017
4th year
37 184
38 300
39 449
5th year
40 740
41 962
43 221
6th year
43 057
44 349
45 678
Level 5
1st year
45 320
46 680
48 080
2nd year
46 849
48 254
49 702
3rd year
48 438
49 891
51 388
4th year
50 088
51 591
53 138
Level 6
1st year
52 734
54 316
55 946
2nd year
54 541
56 172
57 863
3rd year
56 408
58 100
59 843
4th year
58 400
60 152
61 957
Level 7
1st year
61 454
63 298
65 197
2nd year
63 568
65 475
67 439
3rd year
65 867
67 843
69 878
Level 8
1st year
69 605
71 693
73 844
2nd year
72 282
74 450
76 684
3rd year
75 602
77 870
80 206
Level 9
1st year
79 748
82 140
84 605
2nd year
82 548
85 024
87 575
3rd year
85 742
88 320
90 970
Class 1
90 574
93 291
96 090
Class 2
95 405
98 267
101 215
Class 3
100 234
103 241
106 338
Class 4
105 065
108 217
111 463
Commentary: Salary increases are dependent on actual
achieved productivity improvements in accordance with the
Ministry’s productivity model. The parties are satisfied that
each of the productivity initiatives and measures of the productivity model are sufficient to justify each of the milestone
salary increases. This schedule shall be read in conjunction
with Clause 9 of this Agreement.

OFFICE OF CITIZENSHIP AND MULTICULTURAL
INTERESTS ENTERPRISE BARGAINING
AGREEMENT 2000.
No. PSAAG 67 of 2000.
2000 WAIRC 01607
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED, DEPARTMENT OF
CONTRACT AND MANAGEMENT
SERVICES, APPLICANT
v.
CORAM
SENIOR COMMISSIONER G L
FIELDING
DELIVERED
FRIDAY, 15 DECEMBER 2000
FILE NO/S
PSAAG 67 OF 2000
CITATION NO. 2000 WAIRC 01607

BD Edwards as agent on behalf of the Department of Contract and Management Services, and by consent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby orders—
THAT the agreement made between the parties lodged
in the Commission on 8 December 2000 entitled Office
of Citizenship and Multicultural Interests Enterprise Bargaining Agreement 2000 and as subsequently amended
by direction of the Commission be registered in the terms
of the following Schedule as an industrial agreement in
replacement of the Office of Multicultural Interests Enterprise Bargaining Agreement 1998 PSAAG 57 of 1998
which is hereby cancelled.
(Sgd.) G. L. FIELDING,
[L.S.]
Senior Commissioner/
Public Service Arbitrator

Schedule.
1.—TITLE
This Agreement shall be known as the Office of Citizenship
and Multicultural Interests Enterprise Bargaining Agreement
2000 and shall replace the Office of Multicultural Interests
Enterprise Bargaining Agreement 1998.
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.

16.
17.
18.

19.
20.

_______________________________________________________________________________

Result
Representation
Applicants

Agreement registered
Ms SK Newby as agent on behalf of the
Civil Service Association of Western
Australia Incorporated and Mr BD
Edwards as agent on behalf of the
Department of Contract and Management
Services

_______________________________________________________________________________

Order.
HAVING heard Ms SK Newby as agent on behalf of the Civil
Service Association of Western Australia Incorporated and Mr
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21.
22.
23.
24.
25.
26.
27.
28.
29.
30.

2.—ARRANGEMENT
Title
Arrangement
Scope
Parties to the Agreement
Number of Employees Covered
Definitions
Term of Agreement and Renegotiation
Single Bargaining Unit
Relationship to Parent Awards
No Further Claims
Availability of Agreement
Dispute Resolution Procedure
Implementation of Agreement
Productivity Measurement
Salaries
15.1 Salary schedule
15.2 Salary Increases
15.3 Recovery of Overpayments
Performance and Development
Employees on Secondment
Hours of Work
18.1 Ordinary hours of work
18.2 Hours per week
18.3 Flexible working hours.
18.4 Meal Breaks
18.5 Attendance at Work Related Functions
18.6 Overtime
Full time Employees
19.1 Definition
19.2 Conversion to part time employment
Part time Employees
20.1 Definition
20.2 Part time Agreement
20.3 Rate of pay
20.4 Increments
20.5 Leave and conditions
20.6 Training
20.7 Variations to normal days or hours of work
Casual Employees.
Use of Fixed Term Contracts
Staffing Levels
Right to Transfer
Home Based Work
Public Holidays
Higher Duties
Payment of Salary/Allowances and Entitlements on
Death of Employee
Employee Records
Annual Leave
30.1 Entitlement
30.2 Taking of leave
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30.3 Variation to entitlement
30.4 Leave Loading
31. Long Service Leave
31.1 Entitlement
31.2 Variation to entitlement
32. Parental Leave
32.1 Definitions
32.2 Eligibility for Parental Leave
32.3 Other Leave Entitlements
32.4 Notice and Variation
32.5 Transfer to a Safe Job
32.6 Replacement Employee
32.7 Return to Work
32.8 Effect of Leave on the Employment Contract
33. Bereavement Leave
34. Skills Development Leave
35. Career Break Scheme
36. Ceremonial/Cultural Leave
37. Family Leave
Signatures of Parties to Agreement
Schedule A Salaries
Schedule B OCMI Productivity Measurement System
2000/2002
Schedule C Home Based Work

3.—SCOPE
This Agreement shall apply throughout the State of Western Australia to all persons employed by or working in the
Office of Citizenship and Multicultural Interests (OCMI) who
are members of, or eligible to be members of, the Civil Service Association Inc.
4.—PARTIES TO THE AGREEMENT
This Agreement is made between the Executive Director,
Department of Contract and Management Services and the
Civil Service Association of Western Australia, Incorporated.
5.—NUMBER OF EMPLOYEES COVERED
As at the date of registration the approximate number of
Employees eligible to be covered by this Agreement is twenty
three (23).
6.—DEFINITIONS
In this Agreement, unless expressed elsewhere, the following terms shall have the following meanings.
Agreement—means The Office of Citizenship and
Multicultural Interests Enterprise Bargaining Agreement 2000.
Award—means Public Service Award 1992.
Employee—means the same meaning as provided within
the Industrial Relations Act 1979 and who is referred to within
the provisions of Clause 3—Scope.
Employer—means Executive Director Contract and Management Services.
Executive Director—means Executive Director, Office of
Citizenship and Multicultural Interests.
Family member—means a person who is related to the Employee by blood, marriage, affinity, adoption and includes a
person who is wholly or mainly dependent on, or is a member
of, the Employee’s household as defined by the term ‘relative’ contained in the Equal Opportunity Act 1984.
Government—means the State Government of Western Australia.
Minister—means the Minister or the Ministers of the Crown
responsible for the administration of OCMI.
OCMI—means Office of Citizenship and Multicultural Interests.
Parties—means OCMI and union when referred to jointly
in this Agreement.
SBU—means Single Bargaining Unit.
Secondment—means voluntary movement and placement
of an Employee into OCMI for a specific period without effect on the terms and conditions of employment with their
home agency.
Union—means Civil Service Association of Western Australia Inc.
WAIRC—means the Western Australian Industrial Relations
Commission.
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7.—TERM OF AGREEMENT AND RENEGOTIATION
1. This Agreement shall operate from the date of registration in the WAIRC and shall remain in force for a period of
twenty four (24) months.
2. It is agreed that the terms and conditions of this Agreement will continue to apply beyond the expiry date until—
• it is replaced by a new Agreement; or
• such time as any of the Parties withdraws from the
Agreement by notification in writing to the other party
and to the WAIRC.
3. The Parties to this Agreement shall meet no later than six
(6) months prior to the expiry of this Agreement in order to
commence negotiations for the replacement of this Agreement.
4. The pay quantum achieved as a result of this Agreement
will remain and form the new base pay rates for future Agreements or continue to apply in the absence of a further
Agreement, except where the Award salary rate is higher in
which case the Award salary rate shall apply.
8.—SINGLE BARGAINING UNIT
This Agreement has been negotiated through a SBU. The
SBU comprised of the Union who is party to this Agreement
and representatives of OCMI.
9.—RELATIONSHIP TO PARENT AWARDS
This Agreement shall be read in conjunction with the Public Service Award 1992 that applies to the Parties to this
Agreement. In the case of any inconsistencies, this Agreement shall have precedence to the extent of any inconsistencies.
Where this Agreement is silent the Award shall apply.
10.—NO FURTHER CLAIMS
1. The Parties to this Agreement undertake that for the duration of the Agreement there shall be no further salary or wage
increases sought or granted except for those provided under
the terms of this Agreement or provided for in National or
State Wage Case Decisions.
2. This Agreement will not reduce the ordinary time earning of any Employee subject to this Agreement.
11.—AVAILABILITY OF AGREEMENT
1. Every Employee shall upon request to the Employer be
entitled to a copy of this Agreement. In addition, a copy or
copies of this Agreement will be kept in an easily accessible
place or places within OCMI, and the location of the copies
will be clearly communicated to all Employees.
2. The Employer may utilise computer resources to disseminate this Agreement. However, where information technology
is not available or is limited within the workplace the requirements of subclause 11.1 will apply.
12.—DISPUTE RESOLUTION PROCEDURE
In keeping with the spirit of this Agreement, the Parties are
committed to the principle of conciliation and direct negotiation in any disputes which arise out of the meaning and effect
of the particular Agreement. Any issues of dispute should, if
possible, be resolved promptly by direct informal consultation between the Parties involved. In the event that the issues
or disputes cannot be resolved informally, the following process shall apply—
Step 1.—The Union representative and/or the Employee/s
concerned shall discuss the matters with the immediate supervisor in the first instance. An Employee may be accompanied
by a Union representative.
Step 2.—If the matter is not resolved within five (5) working days following the discussion in accordance with Step 1
the matter shall be referred by the Union representative or
Employee to the Executive Director for resolution.
Step 3.—If the matter is not resolved within ten (10) working days of the Union representative’s or Employee’s
notification of the dispute to the Executive Director, it may be
referred by the Union or the Executive Director to the WAIRC.
13.—IMPLEMENTATION OF AGREEMENT
1. The Parties will develop an agreed process for the implementation of the initiatives outlined in this Agreement.
2. The Parties agree to establish an Implementation Committee to—
(a) monitor;
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(b) review;
(c) have input into the progress of the implementation
of the Agreement; and
(d) actively share information and consult on corporate
strategic issues affecting the OCMI business operation.
3. Management and Employees recognise that they have a
joint commitment to maintaining data to enable timely measurement of Performance Indicators which form part of the
Productivity Measurement System utilised in this Agreement.
4. The Parties to the Implementation Committee will consist of senior management and union representatives. Union
representatives will have sufficient time off during working
hours to perform this function including time off to consult
members and access to facilities including phone, fax, email
and photocopying.
14.—PRODUCTIVITY MEASUREMENT
1. The Parties agree that the measurement and monitoring
of productivity improvements provides critical feedback on
the performance of OCMI to management, Employees and
other relevant stakeholders.
2. To achieve productivity improvements during the life of
this Agreement the Parties have agreed to the Productivity
Measurement System set out in Schedule B—OCMI Productivity Measurement System 2000/2002 of this Agreement.
3. This Productivity Measurement System provides for specific Key Performance Indicator targets to be met as outlined
in Schedule B—OCMI Productivity Measurement System 2000/
2002 of this Agreement.
4. The Key Performance Indicators may be altered where
the Parties decide that due to unforeseen circumstances a Key
Performance Indicator has become obsolete or unachievable.
In such circumstances an equivalent initiative may be substituted by agreement between the Parties and endorsement of
Government.
5. The Parties recognise that it is important to encourage
further productivity improvements beyond those currently
identified in this Agreement and agree that where such improvements are identified and implemented they will be
negotiated as part of the next Enterprise Agreement. Where
achievements in excess of the expectations stipulated by this
Agreement are achieved, the excess may be recognised in the
next Enterprise Agreement but will need to be negotiated as
part of that Agreement.
15.—SALARIES
15.1 Salary schedule
Employees will receive the salary as contained in Schedule
A—Salaries of this Agreement.
15.2 Salary Increases
(a) The following salary increases are payable under this
Agreement:
(i) An increase of 2.5% on registration of the Agreement.
(ii) An increase of up to 2.5% paid at 1 July 2001 subject to the overall achievement of productivity targets
set for 1 July 2001.
(iii) An increase of up to 1% paid at 1 July 2002 subject
to the overall achievement of productivity targets set
for 1 July 2002.
(b) Employees will not be disadvantaged if targets are not
achieved due to factors outside of their control.
(c) Where productivity targets are not met within the stipulated time frame the second pay increase shall be made on a
proportional basis. Unmet targets from the second milestone
date may be carried forward to the next productivity milestone date and be incorporated in this payment if targets are
met at this later stage.
15.3 Recovery of Overpayments
(a) Any legally recoverable salary overpayments will be repaid to the Employer within a reasonable period of time as
agreed between the Employee and the Employer.
(b) The Employer may not deduct or require an Employee
to repay an amount exceeding 10% of the Employee’s nett
pay in any one pay period.
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(c) In the event of mitigating circumstances, the Executive
Director or nominee may allow an extended period for the
recovery of overpayments.
16.—PERFORMANCE AND DEVELOPMENT
1. All Employees will enter into a Performance and Development Agreement which details expectations of Employees
in their positions. The Agreements will also include individual
performance indicators and will identify the necessary training and development to enable the Employee to be productive.
2. Relevant training and development will be provided for
all Employees, as jointly agreed by the Employees and the
Executive Director in their Performance and Development
Agreement or as considered appropriate.
17.—EMPLOYEES ON SECONDMENT
The Executive Director shall provide Employees on secondment to OCMI the option of being covered by the terms and
conditions of this Agreement. If the secondee chooses to be
covered by this Agreement the terms and conditions of employment will be provided to the secondee in writing.
18.—HOURS OF WORK
18.1 Ordinary hours of work
(a) Ordinary hours of work shall be seven (7) hours and
thirty six (36) minutes per day, being worked between the
hours of 7.00 am to 7.00 pm, Monday to Friday. Ordinary
hours may be worked on Saturday with prior written agreement between the Executive Director and Employee.
(b) Sufficient Employees, as determined by the Executive
Director, shall be on duty to meet the needs of the public, and
both internal and external clients between 8.00 am to 5.00
pm, Monday to Friday.
18.2 Hours per week
(a) A full time Employee is an Employee engaged in regular
and continuing employment for an average of thirty eight (38)
hours per week.
(b) For Employees at Level 6 and above, working hours of
thirty eight (38) hours per week is a minimum requirement. It
is expected that in the normal course of duties, these Employees will work such reasonable additional hours as are necessary
to meet the requirements of the position. These arrangements
will be determined in consultation with the Executive Director.
18.3 Flexible working hours.
(a) It is agreed that, primarily, the provision of flexible working hours will take account of customer needs, business
flexibility and the preferences of Employees.
(b) The purpose of such flexible arrangements is to—
(i) ensure the appropriate allocation of Employee resources to meet demand, especially peak loads; and
(ii) provide effective customer response during OCMI’s
business hours of 8.00am to 5pm.
(c) It is the clear responsibility of the Executive Director
and Employees to ensure that these requirements are met.
(d) Flexible working arrangements will apply within the
concept of Employees being required to work on average one
hundred and fifty two (152) hours in the four week settlement
period. Employees will not be required to work in excess of
twelve (12) hours in one day.
(e) Where an Employee is directed to work before 7.00 am
or after 7.00 pm overtime arrangements will be met in accordance with subclause 18.6—Overtime or, where
appropriate, arrangement will be made according to subclause
18.5—Attendance at Work Related Functions.
(f) The maximum amount of hours that can be carried over
from one settlement period to another for those Employees
working flexible hours is fifteen (15) hours except in those
circumstances outlined in subclause 18.5—Attendance at Work
Related Functions.
(g) Flexible working hours do not apply to an Employee
whose maximum rate of pay, or maximum rate of pay plus an
applicable allowance in the nature of rate of pay is equal to, or
greater than, that determined for a Level 6 Employee. Arrangements for Employees covered by this subclause are detailed
in subclause 18.2—Hours per week.

152

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

18.4 Meal Breaks
(a) The ordinary hours of duty will be consecutive except
for an unpaid meal break of not less than thirty (30) minutes.
(b) Employees will be expected to take an unpaid meal break
after not more than five (5) consecutive hours of work unless
an emergency situation exists. In this situation, Employees
may be required to work for more than five (5) hours without
a break, in which case, the Employee will take a meal break
as soon as is possible after the emergency situation.
(c) Subject to the provision for emergency situations, the
time and length of meal breaks may be altered to suit the operational requirements of OCMI and the Employee.
18.5 Attendance at Work Related Functions
(a) Attendance at work related functions will be counted as
work time for an Employee Level 5 or below when the Employee is required to—
(i) attend a meeting of an approved committee outside
of ordinary hours; or
(ii) give a speech or lecture on behalf of OCMI outside
of ordinary hours; and
(iii) prior approval has been given by the relevant Manager for attendance at a function in an official
capacity on behalf of OCMI in terms of situations
covered in (i) and (ii) above.
(b) In exceptional circumstances, approval may be given
for an Employee to attend, other than in an official capacity, a
function, eg opening of an exhibition, a play, and for this attendance to be counted as work time.
(c) Accounting of, and compensation for, hours of attendance at a function will take account of the following—
(i) the hours of attendance at functions within ordinary
hours will be counted as flexible working hours and
incorporated into the total number of hours worked
in the four (4) week settlement period; or
(ii) the hours of attendance at approved functions outside of ordinary hours will be accumulated over a
financial year and recorded separately to flexible
work hours.
(d) Hours accumulated under subclauses 18.5 (a), (b) and
(c) will be reconciled each April for the current financial year.
The Executive Director will determine whether the Employee
will receive—
(i) payment of up to five (5) days for the time accrued;
or
(ii) time in lieu of up to five (5) days for the time accrued.
(e) The Executive Director’s decision with respect to
subclause 18.5 (d) will be communicated in writing to each
Employee involved.
(f) If time in lieu is granted, in accordance with subclause
18.5 (d) this time can only be taken in conjunction with a minimum of one week’s annual leave and must be taken by the end
of the calendar year in which the reconciliation is calculated.
18.6 Overtime
(a) An Employee will work reasonable, mutually agreed
overtime when required and authorised by the Executive Director.
(b) Overtime provisions shall only apply to time in excess
of one hundred and fifty two hours (152) hours in the four (4)
week settlement period and at a maximum time and a half
penalty rate for weekdays, weekends and public holidays.
(c) Where an Employee or the Employer, so elects in writing prior to overtime being worked, time off in lieu of payment
for overtime worked may be taken.
(d) An Employee who works overtime for a greater period
than thirty (30) minutes, shall be entitled to payment of overtime or time off in lieu of payment, or any combination of
payment or time off in lieu.
(e) The payment of overtime will not apply to an Employee
whose maximum rate of pay or maximum rate of pay plus an
applicable allowance in the nature of rate of pay is equal to or
greater than that as determined for a Level 6 Employee. Where
it appears just and reasonable, the Executive Director may
approve the payment of overtime or grant time off in lieu of
overtime to any Employee.
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(f) No payment of overtime, or granting of time off in lieu
of overtime will be made to an Employee who is required to
travel on official business outside normal working hours and
away from usual headquarters.
19.—FULL TIME EMPLOYEES
19.1 Definition
A full time Employee is an Employee engaged in regular
and continuing employment for an average of thirty eight (38)
hours per week.
19.2 Conversion to part time employment
Full time Employees may be granted approval by the Executive Director to work part time subject to the operations of
OCMI not being disrupted unduly and appropriate work, for
their classification and experience, being available.
20.—PART TIME EMPLOYEES
20.1 Definition
A part time Employee is an Employee who is engaged in
regular and continuing employment for less than the average
thirty eight (38) hours per week.
20.2 Part time Agreement
All part time arrangements shall be confirmed by the Executive Director in writing before a part time Employee
commences duty and shall include the period of the arrangement, the agreed daily and weekly hours of duty and the
starting and finishing times.
20.3 Rate of pay
The rate of pay for a part time Employee will be proportionate to the hours worked relative to a full time Employee.
20.4 Increments
A part time Employee shall be entitled to annual increments
in accordance with the Award.
20.5 Leave and conditions
A part time Employee will be entitled to the same leave and
conditions described in this Agreement as for a full time Employee proportionate to the hours worked with the following
exceptions—
(a) payment to a part time Employee proceeding on annual or long service leave will be calculated on a pro
rata basis having regard for any variations to the Employee’s ordinary working hours during the accrual
period.
(b) a part time Employee is entitled to be paid annual
leave loading to a maximum calculated as follows—
hours worked per fortnight
_____________________
76

maximum loading in accordance
with the relevant award
x __________________________
1

(c) payment of overtime to a part time Employee will
not be payable unless—
(i) the total time worked in any day, Monday to
Friday exceeds the ordinary average daily
hours plus one (1) hour; or
(ii) if work is undertaken on a Saturday or Sunday, prior written approval is given by the
Executive Director for this work to be undertaken as paid overtime.
(d) part time Employees are entitled to short leave, on a
pro rata basis, calculated as follows—
hours worked per fortnight
22.8 hours
––––––––––––––––––––– x ––––––––
76
1
(f) part time Employees are entitled to the Public Holidays, outlined in Clause 26—Public Holidays of this
Agreement without variation to their fortnightly pay
provided the holidays occur on a day that is normally worked.
(g) part time Employees are entitled to travel concessions and travelling time on a pro rata basis according
to the usual number of hours worked per week.
20.6 Training
Part time Employees will have the same access to training,
promotion and staff development opportunities as full time
Employees.
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20.7 Variations to normal days or hours of work
(a) Except with the prior agreement of the part time Employee, the Employer will give four (4) weeks’ notice of any
requirement to vary the normal days or hours of work.
(b) Part time Employees may be granted approval to work
full time subject to the operations of OCMI not being disrupted unduly and work appropriate to their classification and
experience being available.
21.—CASUAL EMPLOYEES
1. The Executive Director may engage new Employees on a
casual basis.
2. A casual Employee shall be paid an hourly rate for the
classification in which the casual Employee is employed for
each hour employed, with the addition of twenty (20) per cent
loading in lieu of annual leave, sick and family support leave,
long service leave, study leave and payment for public holidays.
3. The employment of a casual Employee may be terminated at any time and for any reason, by the Employee or the
Executive Director giving to the other, one (1) hour’s prior
notice. In the event of the Executive Director or casual Employee failing to give the required notice, one (1) hour’s salary
shall be paid or forfeited.
22.—USE OF FIXED TERM CONTRACTS
1. The Employer recognises that direct employment of permanent Employees may achieve greater efficiency and
effectiveness through Employees having loyalty, knowledge
of job security, job satisfaction and the Employer retaining
these Employees’ skills.
2. The Employer will only appoint Employees as fixed term
contract Employees or utilise other external staffing and short
term employment situations where there is a sound business
case for the utilisation of such employment options.
23.—STAFFING LEVELS
1. A workload review of Administrative Support Staff, and
the impact of incorporating the Centenary of Federation project
team, will be conducted and completed within three (3) months
of registration of this Agreement.
2. Full consideration will be given to the finding of this
review and the findings will be referred back to the Implementation Committee as outlined in Clause
13—Implementation of the Agreement of this Agreement.
24.—RIGHT TO TRANSFER
The Executive Director may require an Employee to transfer to another position, at the same level of classification, within
OCMI for operational purposes provided the Employee is not
required to relocate their private residence due to the transfer.
25.—HOME BASED WORK
With the agreement of both Parties working from home may
be considered, in line with OCMI policy, as detailed in Schedule C—Home Based Work of this Agreement. Working from
home would only be agreed to if it did not inhibit service to
customers and is cost neutral for OCMI.
26.—PUBLIC HOLIDAYS
1. Public Holidays will be observed as detailed in Clause
20—Public Holidays of the Award with the exception that
one (1) day’s leave in lieu shall be taken in substitution of the
two (2) Public Service holidays at New Year and Easter Tuesday.
2. This day’s leave in lieu shall be taken within the calendar
year in which the Public Holidays occurred otherwise the day’s
leave will be forfeited. The taking of this day within the required time is the responsibility of the Employee.
27.—HIGHER DUTIES
1. An Employee who undertakes the duties of a higher classification will be paid proportionate to the level of duties and
responsibilities assigned to the Employee if the duties are
undertaken for ten (10) consecutive working days or more.
Where the period of duty at the higher classification equals or
exceeds 10 consecutive working days the higher rates will be
paid for the entire period. For the purposes of this clause
consecutive working days do not include periods of leave or
public holidays.
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2. Periods of higher duties, either paid or unpaid, will be
noted on the Employee’s records.
3. Where an Employee who is in receipt of an allowance
granted under this clause and has been so for a continuous
period of twelve (12) months or more proceeds on
• a period of normal annual leave; or
• a period of any other approved leave of absence of not
more than four (4) weeks
the Employee shall continue to receive the allowance for the
period of leave. This provision shall also apply to an Employee who has been in receipt of an allowance for less than
twelve (12) months if during the Employee’s absence no other
Employee acts in the position in which the Employee was
acting immediately prior to proceeding on leave and the Employee resumes in the position immediately on return from
leave.
4. Where an Employee who is in receipt of an allowance
granted under this clause proceeds on
• a period of annual leave in excess of the normal; or
• a period of any other approved leave of absence of more
than four (4) weeks,
such an Employee shall not be entitled to receive payment of
such allowance for the period in excess of four (4) weeks.
28.—PAYMENT OF SALARY/ALLOWANCES
ENTITLEMENTS ON DEATH OF EMPLOYEE
If the Employee dies, the pay and accrued pro rata leave
entitlement due at that time will be paid into the Employee’s
nominated account.
29.—EMPLOYEE RECORDS
OCMI will keep or cause to be kept Employee records showing—
(a) the name of each Employee;
(b) the classification of the Employee;
(c) the gross and net amounts paid to the Employee;
(d) any overtime paid to and all leave taken by the Employee whether paid, partly paid or unpaid;
(e) any deductions made from the Employee’s pay on
their behalf;
(f) the current address of the Employee for service of
notice purposes; and
(g) if an Employee is under twenty one (21) years of
age the records must also state his or her birth date.
30.—ANNUAL LEAVE
30.1 Entitlement
(a) Employees will be entitled to twenty (20) working days
annual recreational leave for each year of service. Annual recreational leave is calculated on a calendar year basis
commencing on 1 January of each year. Leave accrued under
this Agreement will accrue at 1.66 days per month or part
thereof.
(b) An Employee who commences with OCMI after 1 January is entitled to pro rata annual leave for that year.
(c) An Employee on a Fixed Term Contract of more than
twelve (12) months will be credited with the same entitlement
as a permanent Employee. An Employee on a Fixed Term
Contract of less than twelve (12) months will be credited with
the same entitlement on a pro rata basis for the period of the
contract.
(d) If an Employee ceases duty and has taken leave before
completing the continuous service to accrue the leave, the Employee must refund the value of the unearned pro rata portion,
calculated at the rate of salary as at the date the leave was taken.
(e) If the Employee’s services with OCMI are terminated,
unused accrued or pro rata annual leave will be paid.
30.2 Taking of leave
An Employee should normally take annual leave during the
calendar year in which it accrues but the time during which
the leave is taken is subject to the approval of the Executive
Director.
30.3 Variation to entitlement
By agreement in writing between the Employee and the
Executive Director, an equivalent benefit up to fifty percent
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(50%) of annual leave entitlement in payment may be accepted
by the Employee instead of taking the leave.
30.4 Leave Loading
(a) A loading equivalent to 17.5% of normal salary is payable to Employees proceeding on annual leave, including
accumulated annual leave.
(b) The leave loading is paid on a maximum of four (4)
weeks annual leave and the maximum payment shall not exceed the Average Weekly Total Earnings of all Males in Western
Australia, as published by the Australian Bureau of Statistics
for the September quarter of the year immediately preceding
that which the leave commences.
(c) The loading payable on approved accumulated annual
leave shall be at the rate applicable at the date the leave is
commenced. Under these circumstances an Employee can receive up to the maximum loading for the approved accumulated
annual leave in addition to the loading for the current year’s
entitlement.
(d) A pro rata loading is payable on periods of approved
annual leave less than four (4) weeks.
(e) The loading is calculated on the rate of the normal fortnightly salary including any allowances which are paid as a
regular fortnightly or annual amount. Any allowance paid to
an Employee for undertaking additional or higher level duties
is only included if the allowance is payable during that period
of normal annual leave.
(f) Leave loading payable on leave accrued prior to January
1 will be paid as soon as possible. Leave accrued but not taken
during the calendar year will have the leave loading paid out
in the first pay period in December of that year.
31.—LONG SERVICE LEAVE
31.1 Entitlement
(a) An Employee is entitled to thirteen (13) weeks long service leave after each period of seven (7) years continuous
employment.
(b) For the purposes of determining an Employee’s long
service leave entitlement, continuous employment—
(i) includes any period during which the Employee is
absent on approved paid leave;
(ii) does not include any period exceeding two (2) weeks
during which the Employee is on leave without pay
or parental leave.
(c) The minimum period of long service leave that can be
taken is five (5) working days or its equivalent.
31.2 Variation to entitlement
(a) By agreement in writing between the Executive Director
and Employee, and subject to OCMI’s operational requirements, long service leave may be taken at half the normal rate
of pay and hence for double the period of time.
(b) By agreement in writing by the Parties, an equivalent
benefit up to (fifty) 50% of the long service leave entitlement
in payment may be accepted by the Employee instead of taking the leave.
32.—PARENTAL LEAVE
32.1 Definitions
With respect to this clause—
• an ‘Employee’ includes full time, part time, permanent
and fixed term contract Employees;
• a ‘replacement Employee’ is an Employee specifically
engaged to replace an Employee proceeding on parental leave; and
• parental leave is unpaid unless otherwise specified.
32.2 Eligibility for Parental Leave
(a) An Employee is entitled to a period of up to fifty two
(52) weeks unpaid parental leave in respect of the birth of a
child to the Employee or the Employee’s spouse/partner.
(b) Where the Employee applying for the leave is the partner of a pregnant spouse two (2) weeks’ unpaid leave may be
taken at the birth of the child concurrently with parental leave
taken by the pregnant Employee.
(c) Subject to subclause 32.3 of Clause 32—Parental Leave
where both partners are employed by OCMI the leave shall
not be taken concurrently except under special circumstances
and with the approval of the Executive Director.
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(d) An Employee seeking to adopt a child under the age of
five (5) years shall be entitled to three (3) weeks unpaid parental leave at the placement of the child and a further period
of parental leave up to a maximum of fifty two (52) weeks.
(e) An Employee seeking to adopt a child shall be entitled
to two (2) days unpaid leave for the Employee to attend interviews or examination required for the adoption procedure.
Employees working or residing outside the Perth metropolitan area are entitled to an additional one (1) day of unpaid
leave. The Employee may take any paid leave entitlement in
lieu of this leave.
32.3 Other Leave Entitlements
(a) An Employee proceeding on parental leave may elect to
utilise any part of that leave with accrued annual leave or long
service leave for the whole or part of the period of parental leave.
(b) An Employee may extend the maximum period of parental leave with a period of leave without pay subject to the
Executive Director’s approval.
(c) An Employee on parental leave is not entitled to paid
sick leave or other Award absences except where otherwise
provided for in this clause.
(d) Where the pregnancy of an Employee terminates other than
by the birth of a living child than the Employee shall be entitled
to such period of paid sick leave or unpaid leave for a period
certified as necessary by a registered medical practitioner.
(e) Where a pregnant Employee not on parental leave suffers illness related to the pregnancy or is required to undergo
a pregnancy related medical procedure the Employee may take
any paid sick leave to which the Employee is entitled or unpaid leave for a period as certified necessary by a registered
medical practitioner.
32.4 Notice and Variation
(a) The Employee shall give not less than four (4) weeks notice in writing to OCMI of the date the Employee proposes to
commence parental leave stating the period of leave to be taken.
(b) An Employee seeking to adopt a child shall not be in
breach of the above subclause by failing to give the required
period of notice if such failure is due to the requirement of the
adoption agency to accept earlier or later placement of a child,
or other compelling circumstances.
(c) An Employee proceeding on parental leave may elect to
take a shorter period of parental leave and may at any time
during that period of leave elect to reduce or extend the period stated in the original application provided four (4) weeks
written notice is provided.
32.5 Transfer to a Safe Job
(a) Where illness or risks arising out of pregnancy or hazards connected with the work assigned to the Employee make
it inadvisable for the Employee to continue in her present
duties, the duties shall be modified or the Employee may be
transferred to a safe position at the same classification level
until the commencement of parental leave.
(b) If a transfer to a safe job is not practicable, the Employee may, or the Employer may require the Employee, to
take leave for such period as is certified necessary by a duly
qualified medical practitioner. Such leave shall be treated as
parental leave.
32.6 Replacement Employee
Prior to engaging a replacement Employee OCMI shall inform the person of the temporary nature of the employment
and the entitlements relating to the return to work of the Employee on parental leave.
32.7 Return to Work
(a) An Employee shall confirm the intention to return to
work by notice in writing to the Employer not less than four
(4) weeks prior to the expiration of parental leave.
(b) An Employee on return to work from parental leave shall
be entitled to the position which the Employee occupied immediately prior to proceeding on parental leave. Where the
Employee was transferred to a safe job the Employee is
entitled to return to the position occupied immediately prior
to transfer.
(c) Where the position occupied by the Employee no longer
exists the Employee shall be entitled to a position at the same
classification level with duties similar to that of the abolished
position.
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(d) An Employee may return on a part time basis to the
same position occupied prior to the commencement of leave
or to a different position at the same classification level in
accordance with the part time provisions of the Agreement.
32.8 Effect of Leave on the Employment Contract
(a) An Employee employed for a fixed term contract shall have
the same entitlement to parental leave, however the period of
leave granted shall not extend beyond the term of that contract.
(b) Absence on parental leave shall not break the continuity
of service of an Employee but shall not be taken into account
in calculating the period of service for any purpose under the
relevant Award or Agreement.
(c) An Employee on parental leave may terminate employment at any time during the period of leave by written notice
in accordance with the relevant Award or Agreement.
(d) An Employer shall not terminate the employment of an
Employee on the grounds of the Employee’s application for
parental leave or absence on leave but otherwise the rights of
the Employer in respect of termination of employment are not
affected.
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4. Time off without pay may be granted by agreement between the Executive Director and the Employee for tribal/
ceremonial/cultural purposes.
37.—FAMILY LEAVE
1. Employees with responsibilities in relation to either members of their families or members of their households who
need care and support, shall be entitled to use up to five (5)
days per annum of sick leave credits to provide care and support for such persons.
2. The Employee is required to produce a medical certificate if care and support requirements exceed two (2)
consecutive working days.
SIGNATURES OF PARTIES TO AGREEMENT

33.—BEREAVEMENT LEAVE
1. The Employee is entitled to paid leave for up to two (2)
days on the death of a Family member.
2. The two (2) days need not be consecutive and are not to
be taken during a period of any other kind of leave.
3. A request for such leave must be made as soon as possible and include the expected time away from work.
4. If requested, reasonable proof must be provided by the
Employee of the death and the relationship between the Employee and the deceased.
5. Bereavement leave is not cumulative from year to year.
34.—SKILLS DEVELOPMENT LEAVE
1. The Executive Director may grant the Employee paid skills
development leave for accredited and non accredited courses
of study and TEE study.
2. In the case of accredited courses of study at Public Institutions the Executive Director may agree to pay the required
HEC’s fees. This may be paid in whole or part and will be
considered to be a component of ongoing training and development commitments.
3. Paid development leave will normally be granted where
the activity being undertaken—
(a) is directly relevant to the duties being undertaken
by the Employee; or
(b) is directly relevant to the business needs of OCMI;
and
(c) enhances the career development opportunities of
the Employee; and
(d) does not unduly affect or inconvenience the operations of OCMI.
4. To obtain skills development leave for accredited courses
and TEE study, the Employee must demonstrate his/her personal commitment to learning and studying by undertaking
an acceptable formal study load in his/her own time.
35.—CAREER BREAK SCHEME
1. With the approval of the Executive Director and taking account of the Employee’s and OCMI’s requirements, an Employee
may take unpaid leave for a pre-determined time to care for a
dependant or to undertake formal, further education.
2. This leave may be for the purposes of extending the normal twelve (12) month parental leave period or it may be used
to care for elderly or other dependants in need or for study
purposes. This leave may also be combined with a period of
part time work.
36.—CEREMONIAL/CULTURAL LEAVE
1. An Employee is entitled to time off work for tribal/ceremonial/cultural purposes.
2. Ceremonial/cultural leave may be taken as whole or part
days off. Each day or part day shall be deducted from annual
leave, public service holidays or flexi leave entitlements.
3. The Executive Director may request reasonable evidence
of the legitimate need for the Employee to be allowed time
off.

SCHEDULE A—SALARIES
LEVEL

Level 1
U/17 years
17 years
18 years
19 years
20 years
21 years / 1st year
22 years / 2nd year
23 years / 3rd year
24 years / 4th year
25 years / 5th year
26 years / 6th year
27 years / 7th year
28 years / 8th year
29 years / 9th year
Level 2
1st year
2nd year
3rd year
4th year
5th year
Level 3
1st year
2nd year
3rd year
4th year
Level 4
1st year
2nd year
3rd year
Level 5
1st year
2nd year
3rd year
4th year

ANNUAL SALARY ($)
On
1/07/01 1/07/02 Old Agree.
registration

12,908
15,086
17,597
20,368
22,873
25,127
25,902
26,673
27,441
28,214
28,987
29,876
30,492
31,401

13,231
15,463
18,037
20,877
23,445
25,755
26,549
27,339
28,127
28,920
29,712
30,623
31,254
32,186

13,363
15,618
18,218
21,086
23,679
26,013
26,815
27,613
28,409
29,209
30,009
30,929
31,567
32,508

12,593
14,718
17,168
19,871
22,315
24,514
25,270
26,022
26,772
27,526
28,280
29,147
29,748
30,635

32,489
33,323
34,200
35,129
36,098

33,302
34,156
35,055
36,007
37,001

33,635
34,497
35,406
36,367
37,371

31,697
32,510
33,366
34,272
35,218

37,431
38,469
39,541
40,640

38,367
39,431
40,530
41,656

38,750
39,825
40,935
42,073

36,518
37,531
38,577
39,649

42,149
43,330
44,545

43,203 43,635
44,413 44,857
45,659 46,116

41,121
42,273
43,459

46,887
48,468
50,112
51,819

48,059
49,680
51,365
53,114

45,743
47,286
48,890
50,555

48,539
50,177
51,879
53,645
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63,580
65,765
68,144

65,169 65,821
67,409 68,083
69,848 70,546

62,029
64,161
66,482

72,010
74,781
78,215

73,811 74,549
76,650 77,417
80,170 80,972

70,254
72,957
76,307

82,504
85,402
88,708

84,567 85,413
87,537 88,412
90,925 91,835

80,492
83,319
86,544

SCHEDULE B—OCMI PRODUCTIVITY
MEASUREMENT SYSTEM 2000/2002
1. The productivity model is based on a set of Key Performance Indicators (KPIs). These KPIs are the same measures as
those used by OCMI in the Output Based Management system. The model currently includes nineteen (19) KPIs. Details
of these KPIs are included in the table at the end of this Attachment.
2. A performance scale has been identified for each KPI.
This performance scale or ‘Index’ includes the following elements—
· Best Practice—the highest level of performance that
can be achieved in relation to the KPI.
· Agreed Target—the level of performance that will be
achieved by 1.7.2001 and subsequently by 1.7.2002.
· Baseline—the level of performance at the start of the
measurement period ie 1.7.2000.
· Crisis Points—the level of performance below the
baseline at which the alarm bells wills start ringing for
the organisation.
· Go Home—the lowest possible level of performance.
3. In order to combine the results from each of the KPIs the
index scales have been normalised ie Best Practice = 200,
Baseline = 100 and Go Home = 0. As a result of this the Agreed
Target and the Crisis Point can be calculated as proportional
figures between 100 & 200 and 0 & 100 respectively. Also as
a result of the normalising any result can be calculated as a
point on the 0 to 200 scale.
4. Each KPI has been weighted to reflect its relative importance to the achievement of OCMI’s overall objectives and
these weightings have been used in combining the KPIs to
form the overall result.
5. The table below provides details of the initial KPIs, their
weightings, Best Practice, Agreed Target, Baseline, Crisis Point
and Go Home points.
Go Home

Crisis Point

Baseline

Units of routine policy
advice per month

5

75

69

67

40

25

Strategic policy advice per
Quarter

10

10

5.75

5

3

1

Ministerial satisfaction with
policy advice (routine and
strategic)
Satisfaction with advice as
assessed by other
stakeholders

8

7

6

6

4

3

5

7

6

5

4

2

8

100%

96%

96%

90%

80%

Average cost per unit of
routine policy advice

5

$299

$325

$375

$561

$899

Average cost per unit of
strategic policy advice

5

$11,213

$19,500

Timeliness Policy advice provided by
the due date
Cost

Agreed Target

Quality

Best Practice

Output 1 - Policy advice and coordination (for government)

Quantity

Relative
Importance
(1low, 10-high)

OCMI Productivity Model
June 2000 - June 2001

$31,350 $37,375 $112,125

Quantity

Go Home

53,231
55,052
56,934
58,945

Crisis Point

56,485
58,417
60,414
62,548

Baseline

55,926
57,839
59,816
61,929

Agreed Target

54,562
56,428
58,357
60,419

Publications issued per
Quarter

5

7

5

5

3

1

Promotional programs and
major events per Quarter

5

7

5

5

3

1

Grants per Quarter

5

22.5

22.5

46.5

46.5

46.5

Stakeholders satisfied with
publications

5

100%

70%

70%

40%

30%

Stakeholders satisfied with
promotional programs and
major events.

5

100%

70%

70%

40%

30%

Stakeholders satisfied with
grants

5

100%

70%

70%

40%

30%

Timeliness Publications issued within
agreed timeframes

3

100%

90%

90%

80%

70%

Promotional programs and
major events coordinated
within set timeframes.
Grants administered within
agreed timeframes

5

100%

90%

90%

80%

70%

8

100%

100%

100%

80%

70%

Average cost of publications

5

$13,500

$16,500

$17,000 $20,000 $80,000

Average cost of promotional
programs and events

5

$27,500

$30,000

$33,000 $40,000 $100,000

Average cost of
administering grants

5

$10,000

$11,722

$13,666 $15,000 $50,000

Quality
Output 2 - Support and advice to community

Level 6
1st year
2nd year
3rd year
4th year
Level 7
1st year
2nd year
3rd year
Level 8
1st year
2nd year
3rd year
Level 9
1st year
2nd year
3rd year

OCMI Productivity Model
June 2000 - June 2001

Best Practice

ANNUAL SALARY ($)
On
1/07/01 1/07/02 Old Agree.
registration

Relative
Importance (1low, 10-high)

LEVEL
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Cost

SCHEDULE C—HOME BASED WORK
1. DEFINITIONS
‘Home based site’: means a private dwelling agreed between
OCMI and the Union.
‘Home based Employee’: means an Employee at the home
based site.
‘Home based work’: means regular performance of ordinary hours of duty at the home based site.
‘Office based site’: means the location where the Employee
would ordinarily work if there were no home based work arrangement.
2. TERMS AND CONDITIONS
Terms and conditions contained in this policy will apply to
Employees who are approved to perform their ordinary hours
of duties, or part thereof, at a home based site.
Home based work will only be approved if it does not interfere with the operations of OCMI.
The Employee’s home based site will be deemed to be their
headquarters for the purposes of payment of allowances and
other arrangements.
The status of home based Employees will be identical to
that of office based Employees. All relevant awards, agreements, policies and legislation shall apply and be binding.
Employees agree to maintain an accurate record of hours
worked including work carried out at the home based work
site. Employees are to be contactable during periods in which
home based work is carried out and available for communication with the Executive Director.
The home based work site may be used for overtime provided that separate written agreement is reached prior to the
commencement of overtime. Overtime hours of work will be
agreed in writing and paid in accordance with the overtime
provisions in this Agreement. A copy of the written agreement will be held by both the Executive Director and the
Employee for the period during which the overtime is carried
out at the home based site.
Home based work will be on the basis that Employees spend
a designated period of time, agreed between the Executive
Director and Employees, of their usual weekly hours of duty
at the office based site.
OCMI will be responsible for the provision and maintenance
of OCMI equipment in a condition that complies with the
Western Australian Occupational Health and Safety Act 1984
and the provision of supplies as set out in Section 3 below
provided that the Employee and the Executive Director may
agree on any alternative arrangement if appropriate. Such alternative arrangements must be recorded.
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Employees in home based work arrangements are prohibited from contracting out their work.
The Executive Director shall ensure home based Employees have the same opportunities for career development and
training as office based Employees. In particular, home based
Employees—
a. will carry out such duties as are within the limits of
their skills, competence, training and job description; and
b. will be expected to undertake appropriate work-related training, occupational health and safety training
and staff development; and
c. will receive notification of career and training opportunities available.
Such training may include change to work design, work
organisation and technical developments in their field of employment and should occur in work time, at either the office
based site or in a recognised training centre.
3. INITIATION OF, AND APPROVAL FOR, HOME
BASED WORK.
A home based working arrangement will only be entered
into on a voluntary basis which may be initiated by the Employee. An Employee may only initiate a proposal for home
based work in respect of—
a. that Employee’s substantive position, or
b. a position in which the Employee is temporarily performing duties.
Each application for a home based work arrangement is to
be considered on a case by case basis.
The Executive Director shall provide the Union with a quarterly report of home based work arrangements.
The Parties acknowledge that a home based work arrangement will not be appropriate when an Employee is on a return
to work program, particularly a graduated return to work program following an injury as a result of work. Should it be
considered appropriate to initiate a home based work arrangement in these circumstance the Executive Director and
Employee must consult the Employee’s approved rehabilitation provider prior to commencing such an arrangement.
A home based work arrangement is not a substitute for dependant care. The Executive Director has the responsibility to
ensure the home based work arrangement is appropriate to
the Employee’s domestic circumstances.
The Executive Director agrees to advise Employees that it
is their responsibility to assess the personal implications of
commencing home based work with respect to taxation,
insurances, leasing or mortgage arrangements.
4. REQUIREMENTS FOR APPROVAL
Before approval can be given for a home based work arrangement to commence, the Executive Director and the
Employee must agree to the following matters—
a. the address, telephone number, facsimile number and
E-mail address of the home based site.
b. the duties to be performed.
c. the days and hours of duty at the office based site
and at the home based site.
d. duration of the arrangement and agreed period of
notice for purposes of terminating the arrangement.
e. the specific facilities to be used at the home based
site.
f. the method of disseminating OCMI communication
bulletins to the home based Employee where access
to that information may be reduced.
g. methods of measuring work performance, provided
that systems-based automated work measurements
will not be used as the sole means for determining
or monitoring individual work performance.
h. details of OCMI assets and supplies to be used at
the home based site, including maintenance arrangements.
i. details of Employee’s assets and supplies to be used
at the home based site for official use, including
maintenance and insurance coverage.
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j. details of work space and facilities to be provided
when the Employee attends the office based site.
k. any alterations to the workplace and facilities that
may be required resulting from Occupation Health
and Safety legislation.
All matters listed above and the matters listed hereunder
shall be recorded—
a. the Employee’s name.
b. the Employee’s position indicating whether it is the
Employee’s substantive position.
c. the name and position of the Employee’s supervisor.
d. the Employee’s division/branch/department/area/
centre.
e. agreed security measures and Occupational Health
and Safety requirements.
After approval of a home based work arrangement and prior
to the arrangement commencing, OCMI will provide the Union with respect to the relevant work area details of the numbers
and classifications of staff who will be working from home.
5. JOB CHARACTERISTICS NOT CONSIDERED APPROPRIATE FOR HOME BASED WORK
Employees performing the duties of a position where the
position could be described as having at least one of the following characteristics will not be considered for home based
work—
a. the position requires a high degree of supervision or
close scrutiny;
b. the position requires a direct client face to face contact on a frequent basis without the option of easily
rescheduling;
c. the position does not lend itself to objective performance monitoring of outcomes;
d. the position requires the occupant to be a member
of a team and that regular direct face to face contact
on a daily basis with other team members at the office based site is an integral part of the job’s
responsibilities; or
e. the position has other characteristics which the Union and the Executive Director have agreed are
unsuitable for home based work.
6. ACCESS ARRANGEMENTS
The Parties acknowledge that management or management
representatives will from time to time need to obtain access to
a home based site and that the Union may also wish to visit a
member while he or she is working from a home based site.
The Parties also acknowledge that only management will require urgent access which will only be granted under terms of
this clause.
The Parties also acknowledge that the consent of the home
based Employee is required before access can be obtained to
a home based work site.
Unless urgent access is required to a home based work site,
or the home based work Employee agrees otherwise on a case
by case basis, the home based work Employee must be given
at least two (2) clear days notice of any persons’ intention to
physically enter to the home based work site. Neither management nor the Union will apply pressure to reduce this notice
period.
The purposes for which management may require urgent
access to a home based work site are—
a. maintenance of faulty equipment;
b. occupational health and safety purposes;
c. urgent security and audit purposes; or
d. other purposes agreed between the Executive Director and the Union.
The purpose for which non-urgent access may be sought
include but are not limited to—
a. routine maintenance of equipment and supplies;
b. assessing and monitoring security arrangements of
equipment and documents;
c. routine occupational health and safety assessments;
d. access by the Union to member where office based
site access would not be adequate; or
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e. supervision where office based supervision would
not be adequate.
7. TERMINATION AND RENEGOTIATION
In the event of renegotiation as a result of the commencement of a return to work program the Employee’s approved
rehabilitation provider must be consulted.
A home based working agreement may be—
a. altered or discontinued by agreement at the request
of the Executive Director or the Employee provided
that neither party will unreasonably withhold agreement to alter or discontinue the arrangement;
b. terminated by the Executive Director due to operational requirements after the period of four (4) weeks’
notice including where the Employee unreasonably
withholds consent with respect to access by management or management representative in accordance
with the access details provided above;
c. terminated by the Executive Director on grounds of
inefficiency of the arrangements after four (4) weeks’
notice;
d. terminated by the Executive Director in the event of
failure to comply with Occupational Health and
Safety or security arrangements as outlined above.
Where an arrangement is terminated in accordance with the
above, the Employee will be provided with written reasons at
the time when the notice is given. In accordance with the principles of natural justice, the Employee shall be given two (2)
weeks to reply to the written reasons and the Executive Director will give due consideration to any response provided.
8. REVIEW OF HOME BASED WORK ARRANGEMENTS
A joint review shall be commenced by the Parties to the agreement, three (3) months prior to expiration of the agreement.
The review will be based on survey data obtained from participating Employees and organisational units.
All information relevant to the review will be provided to
the Union prior to the conduct of the review.
The terms of reference of the joint review will include appropriate terms to evaluate—
a. any need for reimbursement of additional net costs
incurred by home based Employees;
b. any need to revise security arrangements for home
based work;
c. the need for a further review; and
d. any other matters deemed appropriate.
The Parties agree to consider other characteristics beyond
those set out above which may be inappropriate for home based
work, specifically arrangements that could involve continuous and repetitive keyboarding.

PIONEER CONCRETE CEMENT TANKER
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_______________________________________________________________________________

Result
Representation
Applicant
Respondent
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Agreement registered
Mr J Uphill
Mr G Ferguson

_______________________________________________________________________________

Order.
HAVING heard Mr J Uphill on behalf of the Applicant and
Mr G Ferguson on behalf of the Respondent and by consent
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—
(1) THAT the Pioneer Concrete Cement Tanker Drivers
Agreement 2000 as filed in the Commission on 19
October 2000 in the terms of the following schedule
be and is hereby registered as an industrial agreement.
(2) THAT the Pioneer Concrete Cement Tanker Drivers
Agreement 1999 No AG 17 of 1999 be and is hereby
cancelled.
(Sgd.) W S COLEMAN,
[L.S.]
Chief Commissioner.

Schedule.
1.—TITLE
This Agreement shall be known as the “Pioneer Concrete
Cement Tanker Drivers Agreement 2000”.
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22

2.—ARRANGEMENT
Title
Arrangement
Scope and Parties to the Agreement
Flexible Start Times
Rostered Days Off
Routine Maintenance
Productivity Level
Health & Safety
Training
Induction
Minimum Break
Dispute Settlement Procedures
Lunch Beak
Immediate Start
No Further Claims
Rate of Pay
Multi-Skilling
Redundancy
Afternoon Meal Allowance
Not To Be Used As A Precedent.
Wage Increases
Term and Signatories To The Agreement

3.—SCOPE AND PARTIES TO THIS AGREEMENT
3.1 This Agreement applies to Cement Tanker Drivers, employees of Pioneer Construction Materials, Pty Ltd, employed
pursuant to the provisions of the Transport Workers (General)
Award Number 10 of 1961 of which there are four (4) persons
employed at 4th October 2000.
3.2 Where the provisions of this Agreement and the Award
are inconsistent then the provisions of this Agreement shall
prevail.
4.—FLEXIBLE START TIMES
The parties agree that the existing flexible work practice of
which the Company has the benefit shall continue.
This practice is that employees will be required to start work
at any time between the hours of 4.00 am and 7.00 am. This
flexibility in starting times will apply to week days only and
will be implemented on a daily basis having regard for the
needs of delivery schedules and the time of the year.
Starting times earlier than 4.00 am will attract normal overtime payments.
5.—ROSTERED DAYS OFF
5.1 The existing short working day of 8.0 hours shall be
continued with full flexibility in the taking of Rostered Days
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Off. That is Rostered days off will coincide where possible
with maintenance down time.
5.2 All employees will only be allowed to accrue a maximum of three (3) rostered days off. Once this limit has been
reached then the employer may direct the employee to take
any excess days off by giving the employee notice prior to the
close of the shift of the requirement to take a Rostered Day
Off the following day.
5.3 Employees may from time to time take part Rostered
Days Off when suitable to both parties
6.—ROUTINE MAINTENANCE
The performance of routine non-expert truck maintenance
which shall include but is not limited to cleaning the vehicle
and checking the fluids and other matters contained in the
drivers day sheet.
7.—PRODUCTIVITY LEVELS
The employees agree to commit to maintain to the best of
their ability the existing levels of productivity.
These levels are to be continuously monitored and discussed
at each Consultative Committee Meeting.
8.—HEALTH & SAFETY
The parties acknowledge and accept the intention of the
Company to improve its health and safety performance. To
assist with this improvement the employees agree to commit
to continuously improve their own health and safety performance in the workplace.
All safety equipment to be supplied by the Company and
worn by employees as necessary.
9.—TRAINING
The Company remains committed to the continual training
of all personnel so that their skills base can be enhanced, and
to provide an environment in which these new skills can be
utilised and recognised to the satisfaction of individual employees.
10.—INDUCTION
All new employees to participate in the Company employee
induction process.
11.—MINIMUM BREAK
When overtime is worked it shall, wherever practical, be
arranged for employees to have at least eight (8) consecutive
hours break between the work of successive days. When this
is not possible then employees will be paid at the rate of double time until an eight (8) hour break can be taken. The above
paragraph will be superseded with the requirements of the
Department of Transport “ Fatigue Management Code of Practice“ when applicable.
12.—DISPUTE SETTLEMENT PROCEDURES
A procedure for the avoidance and settlement of industrial
disputes shall apply to all operations covered by this Agreement.
Any question of dispute or difficulty shall be dealt with in
accordance with the following procedure.
The objectives of the procedure is to prevent disputes and to
promote the resolution of disputes by measures based on consultation, co-operation and discussion; to reduce the level of
industrial confrontation; and to avoid interruption to the performance of work and the consequential loss of production
and wages.
The following principles shall apply—
12.1 A procedure involving the following three sequential stages of discussion/negotiation shall apply.
These are—
12.1.1 discussions between the employee/s concerned and at his/her request the union shop
steward, delegates, and the immediate supervisors; and, in the event of the issue not
being resolved
12.1.2 discussions involving the employee/s, the
shop steward/s and more senior management; and, in the event of the issue not
being resolved

12.2

12.3
12.4

12.5

12.6

12.7
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12.1.3 involving representatives from the State
Branch of the union/s concerned and the
nominated employer representatives.
There shall be an opportunity for any party
to raise the issue to a higher stage and status quo remains until all avenues are
exhausted.
There shall be a commitment by the parties to achieve
adherence to this procedure. This should be facilitated by the earliest possible advice by one party to
the other of any issue or problem which may give
rise to a grievance or dispute.
Throughout all stages of the procedure all relevant
facts shall be clearly identified and recorded.
Sensible time limits shall be allowed for the completion of the various stages of the discussions. At
least seven days should be allowed for all stages of
the discussions to be finalised.
Emphasis shall be placed on a negotiated settlement.
However, if the negotiation process is exhausted
without the dispute being resolved, the parties shall
jointly or individually refer the matter to the West
Australian Industrial Relations Commission for assistance in resolving the dispute.
In order to allow for the peaceful resolution of grievances the parties shall be committed to avoid
stoppages of work, lock-outs or any other bans or
limitations on the performance of work while the
procedures of negotiation and conciliation are being followed and status quo shall apply.
The Company shall ensure that all practices applied
during the operation of the procedure are in accordance with safe working practices and consistent with
established custom and practice at the workplace.

13.—LUNCH BREAK
A flexible lunch break arrangement will apply, i.e. employees will take their half hour lunch break when appropriate so
as not to cause interruptions to delivery schedules. Under this
clause employees will go onto overtime rates after they have
completed eight (8) hours.
However if because of the workload a driver is unable to
take his lunch break, then at the end of the 8 hour shift a half
hour will be paid at overtime rates if the time card is endorsed
“No Lunch”.
14.—IMMEDIATE START
Employees will ensure that all pre-start checking of their
vehicle, as stated in the Pioneer Concrete “Guide for all Truck
Operators” and noted on each drivers’ Daily Work Sheet, is
completed and that they are ready to commence their duties at
their designated start time.
15.—NO FURTHER CLAIMS
There shall be no further claims during the life of this Agreement except for—
15.1 increases flowing from National Wage Case decisions which are expressed to apply to Enterprise
Agreements.
15.2 site allowances, site conditions and productivity increases which are recoverable from the Principal and
which are applicable across the transport industry.
16.—RATE OF PAY
The rate of pay listed at item 21 shall apply to all work
performed which may from time to time require a second trailer
to be towed.
17.—MULTI-SKILLING
All employees are expected to learn to use other Company
trucks and equipment in order to improve the overall versatility in the use of Company assets.
Cement Tanker operators are to learn and comply with the
all regulations regarding self loading practices at cement loading facilities from which they are operating.
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18.—REDUNDANCY
18.1 Definitions
18.1.1 “Redundancy” means an employment situation arising
a) Where the work available for an employee is expected to cease as a consequence of—
i) the application of technological change
ii) rationalisation of the Company’s existing
operations
iii) re-organisation, restructure or merger of the
Company
iv) the requirements of the Company for employees to carry out work of a particular
kind having ceased or expected to cease
v) the Company ceasing, modify or intending to cease or modify any of this business
but—
b) does not include the situation where, as a consequence of a transfer of business of Pioneer
Construction Materials Pty Ltd to another company, an employee has accepted a contract of
employment on substantially the same terms as
the existing contract and providing for continuity of service for determination of future
entitlements.
18.1.2 “Retrenchment”—means the termination of employment by the Company of an employee whose services
have become redundant.
18.1.3 “Weekly earnings”—Base rate of pay arising out of
enterprise agreements.
18.2 Avoiding Retrenchment/Alternative Employment
The Company recognises that retrenchment of an employee
is the last resort after all alternative avenues of employment
have been exhausted.
The Company will use its best endeavours to find suitable
alternative employment for an employee whose job has become redundant.
An employee whose job has become redundant may be offered alternative employment and agrees to undergo a 3 month
trial to determine the suitability of the position. The employee
shall not refuse any reasonable offer provided that the weekly
earnings which applied prior to the offer being made are maintained for 12 months
Should there by any dispute in relation to the new position
then the matter shall be dealt with in accordance with the dispute resolution procedures as included in the Agreement.
This Agreement shall not apply where the Company terminates a person’s employment as a consequence of conduct
that justifies dismissal including malingering, neglect of duty,
inefficiency or misconduct.
18.3 Notice of Redundancy/Retrenchment
The Company shall advise affected employees and the parties to this Agreement as soon as a decision is made to effect
redundancies of the anticipated date on which the employee
is to be given formal notice of redundancy.
Period of Notice. An employee shall be given notice of termination as prescribed in the Workplace Relations Act 1996.
18.4 Severance Payments
The following severance payments shall be paid to those
employees given redundancy.
i) 2 weeks per completed year of service to a maximum of 52 weeks weekly earnings, based on weekly
earnings.
ii) payment of pro-rata long service leave after 5 years
service.
iii) ex gratia payment of 4 weeks pay based on weekly
earnings.
iv) 50% of all accumulated sick leave to be paid out.
18.5 Selection Criteria
The Company shall determine which positions are to become redundant based on the circumstances which apply at
the time.
The Company shall ask for expressions of interest for volunteers for redundancy and shall determine on the basis of the
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person’s skills and abilities and the Company’s needs which
of the volunteers should be offered redundancy.
In the event that there are insufficient volunteers the Company reserves the right to select employees based upon the
skills and abilities of the employees and the Company’s needs.
Should any employee consider that they have been treated
unfairly in the selection process then they may use the dispute
resolution mechanism as included in this Agreement.
18.6 Counselling
The Company shall provide suitable financial, job and personal counselling to those employees wishing it. There will
be no cost to the employee for the provision of such services.
18.7 Medical Examination
The Company will arrange for all retrenched employees to
have a compulsory comprehensive medical examination including audiometric testing at the Company’s expense prior
to termination. Such medical reports shall be made freely available to the employee concerned.
19.—AFTERNOON MEAL BREAK
In lieu of being paid a meal allowance of $4.90 and taking a
break when a meal allowance is due as a result of working
overtime the Company will increase the meal allowance to
$9.00 in favour of the employee working through this period.
20.—NOT TO BE USED AS PRECEDENT
It is a condition of this agreement that the parties will not
seek to use the terms contained herein as an example or precedent for other Enterprise Agreements whether they involve
Pioneer Concrete (WA) Pty Ltd or not.
21.—WAGE INCREASES
Wages Base Rate shall be increased by 3% effective from
10th February 2001 to the following levels—
Driver Grade 6—$600.26 per 38 hours.
Driver Grade 8—$638.71 per 38 hours.
Effective from 10th February 2002 The Wages Base Rate
will be adjusted to reflect inflationary increases as detailed in
the clause below.
Effective from 10th February 2003 The Wages Base Rate
will be adjusted to reflect inflationary increases as detailed in
the clause below.
Inflation
The Base Rate will be increased by 3.0% from 10th February 2001.
Further increases to the Base Rate will be operative from;
a) 10th February 2002, reflecting the underlying rate
of inflation as measured by the Perth CPI figure for
the year ended 30th June 2001 (see ABS publication
number 6401 at www.abs.gov.au) adjusted to exclude
the impact of the GST on the CPI, which has been
compensated for by tax reductions. For this purpose
the ABS constant tax rate measure will be used (see
ABS publication number 1350) but shall be a minimum in any case of 3.0%
b) 10th February 2003, reflecting the rate of inflation
as measured by the Perth CPI figure for the year
ended 30th June 2002 (see ABS publication number
6401 at www.abs.gov.au).
22.—TERM AND SIGNATORIES TO THE AGREEMENT
This Agreement has a term of three (3) years.
SIGNED for and on
)
behalf of PIONEER
)
CONCRETE (WA) PTY LTD)
in the presence of: )___________________________
SIGNED for and on
)
behalf of THE TRANSPORT)
WORKERS UNION OF
)
AUSTRALIA, INDUSTRIAL
UNION OF WORKERS, WA)
BRANCH in the presence of:)____________________
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Result
Representation
Applicant
Respondent

Agreement registered
Mr J Uphill
Mr G Ferguson

_______________________________________________________________________________

Order.
Having heard Mr J Uphill on behalf of the Applicant and Mr
G Ferguson on behalf of the Respondent and by consent the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 hereby orders—
(1) THAT the Pioneer Construction Materials Agitator
Truck Drivers Agreement 2000 as filed in the Commission on 19 October 2000 in the terms of the
following schedule be and is hereby registered as an
industrial agreement.
(2) THAT the Pioneer Concrete Agitator Truck Drivers
Agreement 1998 No AG 273 of 1998 be and is hereby
cancelled.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.

Schedule.
1.—TITLE
This Agreement shall be known as the “Pioneer Construction Materials Agitator Truck Drivers’ Agreement 2000".
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

2.—ARRANGEMENT
Title
Arrangement
Scope and Parties to this Agreement
Existing Flexible Work Practices
Rostered Days Off
Routine Maintenance
Health and Safety
Non-Conformance Reports
Training
Induction
Probation Period
Flexible Start Times
Immediate Start
Multi Skilling
Saturday Overtime Payment
COD Collection Payment
Minimum Break
Dispute Settlement Procedure
Lunch Break
Afternoon Meal Break
Bag Handling Allowance
Travelling Between Plants
Redundancy
No Further Claims
Wage Increases
Not To Be Used As A Precedent
Term and Signatories to the Agreement
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3.—SCOPE AND PARTIES TO THIS AGREEMENT
3.1 This Agreement applies to all employees of Pioneer
Construction Materials Pty Ltd employed pursuant to the provisions of the Transport Workers (General) Award of which
there are (65) persons employed at 25th September 2000.
3.2 Where the provisions of this Agreement and the Award
are inconsistent then the provisions of this Agreement shall
prevail.
4.—EXISTING FLEXIBLE WORK PRACTICES
The parties agree that the existing flexible work place practices of which the Company has the benefit shall continue.
Those practices are as follows—
4.1 Employees are to exercise due diligence in regard to
washing out the mixer to keep the inside of the agitator clean. From time to time when build up of
concrete in the mixer bowl occurs then the employee
is to perform a de-dagging function on the agitator
as required.
4.2 Employees to perform cleaning of the yard and
amenities as requested.
4.3 Employees to drive existing vehicles on the basis
that the Company’s intention is to continue its fleet
replacement program with a view to all vehicles being air-conditioned by December 2000.
5.—ROSTERED DAYS OFF
5.1 The existing working day of 8.0 hours shall be continued with full flexibility in the taking of RDO’s. That is Rostered
Days Off will coincide where possible with maintenance down
time or other building industry Rostered Days Off.
5.2 All employees will only be allowed to accrue a maximum of three (3) rostered days off. Once this limit has been
reached then the employer may direct the employee to take
any excess days off by giving the employee notice prior to the
close of the shift of the requirement to take a Rostered Day
Off the following day.
5.3 Employees may from time to time take part RDO’s when
suitable to both parties.
6.—ROUTINE MAINTENANCE
The performance of routine non-expert truck maintenance
which shall include but is not limited to cleaning the vehicle
and checking the fluids and other matters contained in the
drivers day sheet. Agitator rollers are to be greased once per
week and, where facilities are available and training has been
provided then truck tail shafts are also to be greased.
7.—HEALTH & SAFETY
The parties acknowledge and accept the intention of the
Company to continue to improve its health and safety performance. To assist with this improvement the employees agree
to commit to continuously improve their own health and safety
performance in the workplace and at each Health and Safety
meeting discuss in detail all Lost Time Injuries, Medical
Treated Injuries and Minor Injuries
All safety equipment is to be supplied by the Company and
worn by employees as necessary.
8.—NON-CONFORMANCE REPORTS
The employees agree to reduce out of slump responses on
concrete tests so that the Company can reduce its number of
Non-Conformance Reports. This will be monitored during the
life of the Agreement.
9.—TRAINING
The Company remains committed to the continual training
of all personnel so that their skills base can be enhanced, and
to provide an environment in which these new skills can be
utilised and recognised to the satisfaction of individual employees.
10.—INDUCTION
All new employees are to participate in the Company employee induction process.
11.—PROBATION PERIOD
The rates of pay listed in this Agreement apply only to employees who have been fully trained in the operation of an
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agitator truck. The nominated period for this process is a period of (3) three months. During the training period rates as
stated in the Transport Workers (General) Award shall apply.
12.—FLEXIBLE START TIMES
The parties agree that the following work practice shall apply to normal weekday starting times—
12.1 This practice is that employees shall be required to
start work at any time between the hours of 4.30am
and 7.00am. This flexibility in starting times will
apply to weekdays only and will be implemented on
a daily basis having regard for the needs of delivery
schedules and the time of the year.
12.2 Starting times earlier than 4.30am will attract normal overtime payments.
13.—IMMEDIATE START
Employees will ensure that each morning all pre-start checking of their vehicle, as stated in the Pioneer Concrete “Guide
for all Truck Operators” and noted on each drivers’ Daily Work
Sheet, is completed and that they are ready to commence their
normal duties at their daily designated start time.
14.—MULTI SKILLING
All employees are expected to commit to learn to use all
other Company assets and equipment as requested in order to
improve the overall versatility of employees. This may from
time to time include the batching of concrete and the use of
Front End Loaders.
15.—SATURDAY OVERTIME PAYMENT
All employees asked to work on a Saturday will receive a
minimum payment of 4 hours per Saturday.
16.—C.O.D COLLECTION PAYMENT
This payment will no longer be applicable.
17.—MINIMUM BREAK
When overtime is worked it shall, wherever practical, be
arranged for employees to have at least eight (8) consecutive
hours break between the work of successive days. When this
is not possible then employees will be paid at the rate of double time until an eight (8) hour break can be taken. The above
paragraph will be superseded with the requirements of the
Department of Transport “ Fatigue Management Code of Practice“ when applicable.
18.—DISPUTE SETTLEMENT PROCEDURE
A procedure for the avoidance and settlement of industrial
disputes shall apply to all operations covered by this Agreement.
Any question of dispute or difficulty shall be dealt with in
accordance with the following procedure.
The objectives of the procedures are to prevent disputes and
to promote the resolution of disputes by measures based on
consultation, co-operation and discussion; to reduce the level
of industrial confrontation; and to avoid interruption to the
performance of work and the consequential loss of production and wages.
The following principles shall apply—
18.1 A procedure involving the following three sequential stages of discussion/negotiation shall apply.
These are—
18.1.1 discussions between the employee(s) concerned and at his/her request the union shop
steward, delegates, and the immediate supervisors; and, in the event of the issue not
being resolved.
18.1.2 discussions involving the employees(s), the
shop steward(s) and more senior management; and, in the event of the issue not
being resolved.
18.1.3 involving representatives from the State
Branch of the union(s) concerned and the
nominated employer representatives.
There shall be an opportunity for any party
to raise the issue to a higher stage and status quo remains until all avenues are
exhausted.
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18.2 There shall be a commitment by the parties to achieve
adherence to this procedure. This should be facilitated by the earliest possible advice by one party to
the other of any issue or problem which may give
rise to a grievance or dispute.
18.3 Throughout all stages of the procedure all relevant
facts shall be clearly identified and recorded.
18.4 Sensible time limits shall be allowed for the completion of the various stages of the discussions. At
least seven days should be allowed for all stages of
the discussions to be finalised.
18.5 Emphasis shall be placed on a negotiated settlement.
However, if the negotiation process is exhausted
without the dispute being resolved, the parties shall
jointly or individually refer the matter to the West
Australian Industrial Relations Commission for assistance in resolving the dispute.
18.6 In order to allow for the peaceful resolution of grievances the parties shall be committed to avoid
stoppages of work, lock-outs or any other bans or
limitations on the performance of work while the
procedures of negotiation and conciliation are being followed and status quo shall apply.
18.7 The Company shall ensure that all practices applied
during the operation of the procedure are in accordance with safe working practices and consistent with
established custom and practice at the workplace.
19.—LUNCH BREAK
A flexible lunch break arrangement will apply, ie. employees will take their half hour lunch break when appropriate so
as not to cause interruptions to delivery schedules. Under this
clause employees will go onto overtime rates after they have
completed 8.0 hours.
However if because of the workload a driver is unable to
take a lunch break in the first 6 hours, then a half hour will be
paid at overtime rates if the time card is endorsed “No Lunch”.
20.—AFTERNOON MEAL BREAK
In lieu of being paid a meal allowance of $4.90 and taking a
break when a meal allowance is due as a result of working
overtime the Company will increase the meal allowance to
$12.00 in favour of the employee working through this period.
21.—BAG HANDLING ALLOWANCE
The parties agree that in compensation for the handling of
bagged products used in the concrete batching process an additional payment will be made.
For bagged products of weight greater than (5) kg. a $1.50 per
hour allowance will be paid from the commencement of the handling of the products. This is subject to a minimum of a (4) hour
$6.00 payment on any day bagged products are handled.
22.—TRAVELLING BETWEEN PLANTS
22.1 When it is necessary for employees to travel temporarily on a daily basis from one plant to another then that employee
will be paid the difference between their normal travel distance to work and the extra travel distance to another plant at
the rate of $0.51 per kilometre each way.
22.2 This payment does not apply to Metropolitan Area employees when required to travel from plant to plant in the
Metropolitan Area on Saturdays, Sundays and Public Holidays.
22.3 Having regard for the location of work in the Metro
Area drivers will, from time to time, need to be permanently
transferred from one plant to another as work conditions
change. Permanent transfers between plants in the Metropolitan Area will be as per the Award and subject to seven (7) days
written notice. In these instances paragraph 21.1 one of this
clause does not apply.
23.—REDUNDANCY
23.1 Definitions
23.1.1 “Redundancy” means an employment situation arising
(a) Where the work available for an employee is expected to cease as a
consequence of—
(i) the application of technological
change
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(ii) rationalisation of the Company’s existing operations
(iii) re-organisation, restructure or
merger of the Company
(iv) the requirements of the Company for employees to carry out
work of a particular kind having ceased or expected to cease
(v) the Company ceasing, modify
or intending to cease or modify
any of this business but—
(b) does not include the situation where,
as a consequence of a transfer of business of Pioneer Construction Materials
Pty Ltd to another company, an employee has accepted a contract of
employment on substantially the same
terms as the existing contract and providing for continuity of service for
determination of future entitlements.
23.1.2 “Retrenchment”—means the termination of
employment by the Company of an employee
whose services have become redundant.
23.1.3 “Weekly earnings”—Base rate of pay arising
out of enterprise
agreements.
23.2 Avoiding Retrenchment/Alternative Employment
The Company recognises that retrenchment of an employee
is the last resort after all alternative avenues of employment
have been exhausted.
The Company will use its best endeavours to find suitable
alternative employment for an employee whose job has become redundant.
An employee whose job has become redundant may be offered alternative employment and agrees to undergo a 3 month
trial to determine the suitability of the position. The employee
shall not refuse any reasonable offer provided that the weekly
earnings which applied prior to the offer being made are maintained for 12 months
Should there by any dispute in relation to the new position
then the matter shall be dealt with in accordance with the dispute resolution procedures as included in the Agreement.
This Agreement shall not apply where the Company terminates a person’s employment as a consequence of conduct
that justifies dismissal including malingering, neglect of duty,
inefficiency or misconduct.
23.3 Notice of Redundancy/Retrenchment
The Company shall advise affected employees and the parties to this Agreement as soon as a decision is made to effect
redundancies of the anticipated date on which the employee
is to be given formal notice of redundancy.
23.3.1 Period of Notice. An employee shall be given
notice of termination as prescribed in the
Workplace Relations Act 1996.
23.4 Severance Payments
The following severance payments shall be paid to those
employees given redundancy.
(i) 2 weeks per completed year of service to a maximum of 52 weeks weekly earnings, based on weekly
earnings.
(ii) payment of pro-rata long service leave after 5 years
service.
(iii) ex gratia payment of 4 weeks pay based on weekly
earnings.
(iv) 50% of all accumulated sick leave to be paid out.
23.5 Selection Criteria
The Company shall determine which positions are to become redundant based on the circumstances which apply at
the time.
The Company shall ask for expressions of interest for volunteers for redundancy and shall determine on the basis of the
person’s skills and abilities and the Company’s needs which
of the volunteers should be offered redundancy.
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In the event that there are insufficient volunteers the Company reserves the right to select employees based upon the
skills and abilities of the employees and the Company’s needs.
Should any employee consider that they have been treated
unfairly in the selection process then they may use the dispute
resolution mechanism as included in this Agreement.
23.6 Counselling
The Company shall provide suitable financial, job and personal counselling to those employees wishing it. There will
be no cost to the employee for the provision of such services.
23.7 Medical Examination
The Company will arrange for all retrenched employees to
have a compulsory comprehensive medical examination including audiometric testing at the Company’s expense prior
to termination. Such medical reports shall be made freely available to the employee concerned.
24.—NO FURTHER CLAIMS
There shall be no further claims during the life of this Agreement except for—
Site allowances and site conditions which apply for onsite batch plants
Productivity increases and/or site allowances which are recoverable from the Principal and which are applicable across
the concrete industry (ie those which are accepted and payable by all the major companies such as Boral, Readymix and
Pioneer).
25.—WAGE INCREASES
Wages Base Rate shall be increased by 3% effective from
20th December 2000 to $591.17 per 38 hours.
Effective from 20th December 2001 The Wages Base Rate
will be adjusted to reflect inflationary increases as detailed in
the clause below.
Effective from 20th December 2002 The Wages Base Rate
will be adjusted to reflect inflationary increases as detailed in
the clause below.
Inflation
The Base Rate will be increased by 3.0% from 20th December 2000.
Further increases to the Base Rate will be operative from—
(a) 20th December 2001, reflecting the underlying rate
of inflation as measured by the Perth CPI figure for
the year ended 30th June 2001 (see ABS publication number 6401 at www.abs.gov.au) adjusted to
exclude the impact of the GST on the CPI, which
has been compensated for by tax reductions. For this
purpose the ABS constant tax rate measure will be
used (see ABS publication number 1350) but shall
be a minimum in any case of 3.0%.
(b) 20th December 2002, reflecting the rate of inflation
as measured by the Perth CPI figure for the year
ended 30th June 2002 (see ABS publication number
6401 at www.abs.gov.au).
26.—NOT TO BE USED AS PRECEDENT
It is a condition of this agreement that the parties will not
seek to use the terms contained herein as an example or precedent for other Enterprise Agreements whether they involve
Pioneer Construction Materials Pty Ltd or not.
27.—TERM AND SIGNATORIES TO THE AGREEMENT
This Agreement has a term of three (3) years.
SIGNED for and on
behalf of PIONEER
CONSTRUCTION
MATERIALS PTY LTD
SIGNED for and on
behalf of THE TRANSPORT
WORKERS UNION OF
AUSTRALIA, INDUSTRIAL
UNION OF WORKERS,
WA BRANCH
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PIONEER CONSTRUCTION MATERIALS PTY LTD
BYFORD QUARRY (ENTERPRISE BARGAINING)
AGREEMENT 2000.
No. AG260 of 2000.
2000 WAIRC 01530
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
PIONEER
CONSTRUCTION
MATERIALS PTY LTD, APPLICANT
v.
TRANSPORT WORKERS’ UNION OF
AUSTRALIA, INDUSTRIAL UNION
OF
WORKERS,
WESTERN
AUSTRALIAN
BRANCH,
RESPONDENT
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
FRIDAY 8 DECEMBER 2000
FILE NO
AG 260 OF 2000
CITATION NO. 2000 WAIRC 01530
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Agreement registered
Mr J Uphill
Mr G Ferguson

_______________________________________________________________________________

Order.
HAVING heard Mr J Uphill on behalf of the Applicant and
Mr G Ferguson on behalf of the Respondent and by consent
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—
(1) THAT the Pioneer Construction Materials Pty Ltd
Byford Quarry (Enterprise Bargaining) Agreement
2000 as filed in the Commission on 8 November
2000 in the terms of the following schedule be and
is hereby registered as an industrial agreement.
(2) THAT the Pioneer Concrete (WA) Pty Ltd Byford
Quarry (Enterprise Bargaining) Agreement 1998 No
AG 31 of 1999 be and is hereby cancelled.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.

Schedule.
1.—TITLE
This Enterprise Agreement shall be referred to as the Pioneer Construction Materials Pty Ltd Byford Quarry (Enterprise
Bargaining) Agreement 2000.

engaged in or in connection with the Company’s Byford
Quarry operations. Upon registration, the terms of the Agreement shall be binding upon an estimated six (7) employees.
(2) This Agreement shall also be binding upon the Transport Workers’ Union of Australia, Industrial Union of Workers,
Western Australian Branch (TWU).
This Agreement replaces the Pioneer Concrete (WA) Pty
Ltd Byford Quarry (Enterprise Bargaining) Agreement 1998
No. Ag 31 of 1999.
4.—RELATIONSHIP TO PARENT AWARDS
This agreement shall be used and interpreted wholly in connection with the following Awards;
(1) Quarry Workers Award No 13 of 1968
(2) Transport Workers (General) Award No. 10 of 1961
Where there is any inconsistency between this Agreement
and the Awards, this Agreement shall prevail to the extent of
any inconsistency.
5.—SINGLE BARGAINING UNIT
(1) In accordance with the State Wage Decision in January
1992 (72 WAIG 191) the employees and the Company have
formed a Single Bargaining Unit in respect to the Byford
Quarry operation.
(2) The Single Bargaining Unit will ensure that the framework of this Enterprise Agreement is adhered to by regularly
conferring with management through the meeting of the Consultative Committee.
(3) The Single Bargaining Unit will assist in the implementation of measures that are designed to improve the efficiency
and productivity of the Enterprise that have been agreed to by
the parties.
6.—AIMS AND OBJECTIVES OF THE AGREEMENT
(1) The purpose of entering into an Enterprise Bargaining
Agreement is to increase the productivity, efficiency and flexibility of the Byford Quarry to ensure Pioneer Concrete
remains competitive within the quarrying industry.
(2) Pioneer Concrete remains committed to the continual
training of all quarry personnel so that their skills base can be
enhanced, and to provide an environment in which these new
skills can be utilised and recognised to the satisfaction of individual employees.
(3) Furthermore, the Company recognises the need to improve occupational health and safety for all employees and is
therefore committed to the development and implementation
of health and safety initiatives. This Agreement provides for
the participation of all employees in these initiatives in order
that the quarry becomes a safer working environment.
7.—WAGES
The wage rates to apply pursuant to this Agreement are as
follows—
Level

2.—ARRANGEMENT
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.

Title
Arrangement
Scope and Parties to this Agreement
Relationship to Parent Awards
Single Bargaining Unit
Aims and Objectives of the Agreement
Wages
Agreed Productivity Improvements
Recognition of Improvements
Meal allowance
Commitments
Term of Agreement
Dispute Resolution Procedure
Consultative Committee
Meeting Procedures
Redundancy
No further claims
Not to be used as a precedent
Signatories to the Agreement

3.—SCOPE AND PARTIES TO THIS AGREEMENT
(1) This Agreement shall apply to and be binding on Pioneer Construction Materials Pty Ltd (”the Company”) and the
employees identified in clause 7 of this agreement who are
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Quarry
Workers

Current
Base
Rate

Base Rate @
1st November
2000

Base Rate
12 months
after Base Rate
@ 31st October
2001

Base Rate
12 months
after Base Rate
@ 30th October
2002

See Inflation
clause below

See Inflation
clause below

Commencement

513.52

539.20

Level 1
Level 2
Leading Hand/
Driller

570.58
577.43

599.11
606.30

593.63

622.50

Note 1: Other than the meal, shift and agreed allowances specified in this Agreement, the above wage rates are inclusive of all
other industry and work related allowances and special rates and provisions which would have otherwise been payable under the
awards relevant to work under this Agreement.

Note 3: Casuals shall be paid 20% in addition to the ordinary rate
Agreed allowances
(a) Crane—for holders of recognised Certificate of Competence—$12.30/week
(b) First Aid—for holders of recognised Senior 1st Aid certificate—$6.35/week
Classification Definitions
Quarry Workers
(i) Commencement—Up to one (1) months permanent
employment
(ii) Level 1—Greater than one (1) months employment
and carry out work such as mobile plant operation, assist quarry workers at higher levels and train
quarry workers up to Level 1
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(iii) Level 2—Level 1 plus recognition of skills attained.
Shall include at least 2 of—
Face loader operation competency
Sales loader operation competency
Fixed Plant competency (Including computer/PLC
control operation)
Train workers up to Level 2
(iv) Leading Hand—Level 2 plus leading hand responsibilities and/or Drill Operation competency
INFLATION
1.0 The Base Rate will be increased by 5.0% from 1st November 2000.
2.0 Further increases to the Base Rate will be operative
from—
a) 31st October 2001, reflecting the underlying rate of
inflation as measured by the Perth CPI figure for the
year ended 30th June 2001 (see ABS publication
number 6401 at www.abs.gov.au) adjusted to exclude
the impact of the GST on the CPI, which has been
compensated for by tax reductions. For this purpose
the ABS constant tax rate measure will be used (see
ABS publication number 1350) but shall be a minimum in any case of 3.0%.
b) 30th October 2002, reflecting the rate of inflation as
measured by the Perth CPI figure for the year ended
30th June 2002 (see ABS publication number 6401
at www.abs.gov.au).
8.—AGREED PRODUCTIVITY IMPROVEMENTS
(1) Electronic Funds Transfer
It is agreed that all wages for all employees will be paid
weekly by the electronic funds transfer into the employee’s
nominated financial institution account.
(2) Use of Staff Personnel
(a) Staff personnel will be used to operate any plant or
machinery for the purpose of optimising productivity and efficiency. This will only apply in situations
of employee absenteeism, up to one (1) shift, or to
relieve employees during rest periods and meal
breaks.
(b) It is not the intention of the Company to reduce ordinary or overtime earnings for employees, however
the parties acknowledge the importance of keeping
plant and machinery working within the scope of
operating hours.
(3) Immediate Starts
a) Employees will ensure that they are on their machines or at their place of work by their designated
start times.
b) The Company may require up to two employees to
start work half an hour earlier to ensure the preparations of machines and plant for a prompt start.
(4) Staggered Rest Periods
Meal breaks may be staggered to ensure the continued use
of plant and machinery. No employee will be required to commence a meal break before 11.30am or after 1.30pm.
(5) Annual Leave
All employees will reduce total accrued annual leave entitlements to ten days or less by each anniversary date of this
Agreement.
Notwithstanding this, on the occasion of a written leave
application submitted prior to 1st November in any year the
total accrual of ten days may be extended.
(6) Absence Through Sickness
a) The parties agree that the Consultative Committee
and management work together to achieve a significant reduction in absenteeism through sickness.
b) A target of 8 days (per single/double sickness days)
has been agreed whereby employees commit to
achieving this target.
c) Normal award provisions will apply in that any employee will be required to produce a doctor’s
certificate after having had 2 days off in a 12 month
period with no certificate. Genuine sickness (e.g.
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broken arm) would not be included in this annual
target of 8 days.
(7) Occupational Health and Safety
The parties to this Agreement recognise the need to continue occupational health and safety of the workplace by
targeting zero lost time injuries through the implementation
of health and safety improvement programs.A consultative
pro-active approach to health and safety initiatives shall continue to the benefit of all whom work on the site and to assist
in the development of work place best practices.
(8) Work Distribution and Contactors
The Company will offer to employees the opportunity to
perform work which is ordinarily and able to be performed
by Pioneer employees, before offering such work to contractors. The Company will consult with delegates on site prior to
the use of any contractor so that employees are aware of what
the contractor is doing and what the duration is.
9.—RECOGNITION OF IMPROVEMENTS
(1) For a minimum of 1% improvement on Budgeted variable costs a payment of1.0% of normal time earnings for the
assessed period.
(2) For a minimum of 20% continual improvement in NCR’s
(total of quality and environmental) over the previously assessed period, a payment of 1.0% of normal time earnings for
the assessed period.
The preceding payments shall be paid to each permanent
employee (not casual), on a pro rata basis of completed weeks
of service within the assessed period, whom has qualified for
the recognition payment by achieving at least our (4) full weeks
of continuous service within the 26 week period of measurement.
Assessed Periods
July 2000—December 2000
January 2001 -June 2001
July 2001—December 2001
January 2002—June 2002 etc.
Payment shall be made in the first full pay period immediately after the completion of financial accounts for the assessed
period ( 6 monthly)
10.—MEAL ALLOWANCE
(1) All permanent employees will receive a weekly meal
allowance of $42.00 in lieu of all other meal allowances, providing a full week has been worked.
A full week is deemed to include time off on Rostered Days
Off, paid Public Holidays and certified sick leave.
Upon compliance, this payment shall be paid in the following manner—
a) $20.00 shall be added to the Base Rate for all permanent full time employees and
b) $22.00 shall be a lump sum payment.
(2) This payment will not be made during periods of annual
leave or workers compensation
11.—COMMITMENTS
The Company recognises that employee contribution is essential to improve performance and therefore accepts those
commitments by employees to work towards agreed targets
as sincere and in the overall interest of increasing productivity and efficiency for the collective benefit of the Company
and its workforce.
Furthermore, the Company maintains a commitment to
multi-skilling and training so that employees can improve their
skills base, develop a career within the mining industry and
have greater job satisfaction.
All employees agree to carry out any tasks which may or
may not involve use of tools, plant and equipment, within
their skills, competency or training as directed by the Company.
12.—TERMS OF AGREEMENT
This Agreement shall remain in force until 1 November 2003.
At least three (3) months prior to 1 November 2003, the
parties to this Agreement shall meet to negotiate a new Agreement.
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13.—DISPUTE RESOLUTION PROCEDURE
The following procedure is to be followed by the parties at
Byford Quarry in connection with questions, disputes or difficulties arising under this Agreement—
a) The matter shall first be discussed by the employee
or shop steward with his foreman or supervisor.
b) If not settled, the matter shall be discussed between
the accredited union representative and the other appropriate officer of the employer.
c) If not settled, the entire dispute shall be documented,
and then further discussions between the Union Secretary or other appropriate official of the Union, and
the appropriate representative of the employer.
d) The parties shall make all reasonable attempts to resolve the questions, disputes or difficulties before
referring it to the Western Australian Industrial Relations Commission.
e) Throughout the above procedures, work shall continue normally and the status quo remains, on the
understanding that there is to be no other action, including strikes, work bans, nor variations to work
practices.
f) It is understood that reasonable time be given for
each of stages (a) to (d) to be finalised.
14.—CONSULTATIVE COMMITTEE
A Consultative Committee shall be established for the purpose of reviewing the operation of this Agreement and to assist
in the implementation of measures that are designed to improve the efficiency and productivity of the enterprise.
The Consultative Committee shall consist of representatives
from the work group covered by this Agreement and relevant
management personnel.
15.—MEETING PROCEDURES
To ensure all employees are kept informed of progress and
to maintain levels of productivity and service to our clients
during negotiations of this Agreement, replacement Agreements and matters arising from this Agreement, the parties
agreed to adopt the following procedure for conducting “Report Back Meetings”.
A report back meeting shall mean a meeting of all, or the
majority of available employees covered by this Agreement
including the duly elected union delegate which is authorised
by the Quarry Manager for purpose of discussing progress of
the Enterprise Agreement.
a) Report back meetings will usually be scheduled after lunch;
b) All report back meetings shall be authorised by the
Quarry Manager and such authorisation shall not be
unreasonably withheld;
c) The duration of the meeting will be determined by
the Quarry Manager before the meeting is convened.
Any subsequent extension may be approved by the
Quarry Manager before the authorised time of the
initial meeting expires.
d) An employee who fails to return to work within 15
minutes of any authorised report back meeting will
not be paid beyond the authorised duration.
16.—REDUNDANCY
16.1 Definitions
16.1.1 “Redundancy” means an employment situation
arising
a) Where the work available for an employee is
expected to cease as a consequence of—
i) the application of technological change
ii) rationalisation of the Company’s existing operations
iii) re-organisation, restructure or merger
of the Company
iv) the requirements of the Company for
employees to carry out work of a particular kind having ceased or expected
to cease
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v) the Company ceasing, modify or intending to cease or modify any of its
business but
b) does not include the situation where, as a consequence of a transfer of business of Pioneer
Construction Materials Pty Ltd to another
company, an employee has accepted a contract of employment on substantially the same
terms as the existing contract and providing
for continuity of service for determination of
future entitlements.
16.1.2 “Retrenchment”—means the termination of employment by the Company of an employee whose
services have become redundant.
16.1.3 “Weekly earnings”—Base rate of pay arising out
of enterprise agreements.
16.2 Avoiding Retrenchment/Alternative Employment
The Company recognises that retrenchment of an employee
is the last resort after all alternative avenues of employment
have been exhausted.
The Company will use its best endeavours to find suitable
alternative employment for an employee whose job has become redundant.
An employee whose job has become redundant may be offered alternative employment and agrees to undergo a 3 month
trial to determine the suitability of the position. The employee
shall not refuse any reasonable offer provided that the weekly
earnings which applied prior to the offer being made are maintained for 12 months.
Should there by any dispute in relation to the new position
then the matter shall be dealt with in accordance with the dispute resolution procedures as included in the Agreement.
This Agreement shall not apply where the Company terminates a person’s employment as a consequence of conduct
that justifies dismissal including malingering, neglect of duty,
inefficiency or misconduct.
16.3 Notice of Redundancy/Retrenchment
The Company shall advise affected employees and the parties to this Agreement as soon as a decision is made to effect
redundancies of the anticipated date on which the employee
is to be given formal notice of redundancy.
16.3.1 Period of Notice. An employee shall be given
notice of termination as prescribed in the
Workplace Relations Act 1996.
16.4 Severance Payments
The following severance payments shall be paid to those
employees given redundancy.
i) 2 weeks per completed year of service to a maximum of 52 weeks weekly earnings, based on weekly
earnings.
ii) payment of pro-rata long service leave after 5 years
service.
iii) ex gratia payment of 4 weeks pay based on weekly
earnings.
iv) 50% of all accumulated sick leave to be paid out.
16.5 Selection Criteria
The Company shall determine which positions are to become redundant based on the circumstances which apply at
the time.
The Company shall ask for expressions of interest for volunteers for redundancy and shall determine on the basis of the
person’s skills and abilities and the Company’s needs which
of the volunteers should be offered redundancy.
In the event that there are insufficient volunteers the Company reserves the right to select employees based upon the
skills and abilities of the employees and the Company’s needs.
Should any employee consider that they have been treated
unfairly in the selection process then they may use the dispute
resolution mechanism as included in this Agreement.
16.6 Counselling
The Company shall provide suitable financial, job and personal counselling to those employees wishing it. There will
be no cost to the employee for the provision of such services.
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16.7 Medical Examnation
The Company will arrange for all retrenched employees to
have a compulsory comprehensive medical examination including audiometric testing at the Company’s expense prior
to termination. Such medical reports shall be made freely available to the employee concerned.
17.—NO FURTHER CLAIMS
1) Subject to subclause (2) hereof, it is a condition of this
Agreement that the parties will not seek any further claims,
with respect to wages and working conditions, unless they are
consistent with the State Wage Case Principles.
2) The parties remain in dispute over the entitlement to allowances for Quarry workers and have agreed to resolve this
matter during the life of this Agreement. Any decision arising
from arbitration over allowances for the Red Hill Quarry shall
be applied to the circumstances and pattern of work at the
Byford Quarry and incorporated into this Agreement with effect from the first pay period on or after 1 December 1998.
Whilst this issue is being resolved and for the duration of this
Agreement, normal work practices will continue.
18.—NOT TO BE USED AS A PRECEDENT
It is a condition of this Agreement that the parties will not
seek to use the terms contained herein as an example or precedent for other Enterprise Agreements whether they involve
Pioneer Construction Materials Pty Ltd or not.
19.—SIGNATORIES TO THE AGREEMENT
.............................................................................
On behalf of Pioneer Construction Materials Pty Ltd
..............................................................................
On behalf of The Transport Workers Union, Industrial Union of Workers, Western Australian Branch.

PIONEER CONSTRUCTION MATERIALS RED
HILL QUARRY (ENTERPRISE BARGAINING)
AGREEMENT 2000.
No. AG 261 of 2000.
2000 WAIRC 01531
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
PIONEER
CONSTRUCTION
MATERIALS PTY LTD, APPLICANT
v.
TRANSPORT WORKERS’ UNION OF
AUSTRALIA, INDUSTRIAL UNION
OF
WORKERS,
WESTERN
AUSTRALIAN
BRANCH,
RESPONDENT
CORAM
CHIEF COMMISSIONER COLEMAN
DELIVERED
FRIDAY 8 DECEMBER 2000
FILE NO
AG 261 OF 2000
CITATION NO. 2000 WAIRC 01531
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(2) THAT the Pioneer Concrete (WA) Pty Ltd Red Hill
Quarry and Maintenance Workshop (Enterprise Bargaining) Agreement 1998 No, AG 6 of 1999 and the
Pioneer Concrete Herne Hill Quarry Operation 1996
Redundancy Agreement 1996 No AG 1 of 1997 be
and are hereby cancelled.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
Schedule.
1.—TITLE
This Enterprise Agreement shall be referred to as the Pioneer Construction Materials Red Hill Quarry (Enterprise
Bargaining) Agreement 2000.
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.

2.—ARRANGEMENT
Title
Arrangement
Scope and Parties to this Agreement
Relationship to Parent Awards
Single Bargaining Unit
Aims and Objectives of the Agreement
Wages
Agreed Productivity Improvements
Recognition of Improvements
Meal allowance
Commitments
Term of Agreement
Dispute Resolution Procedure
Consultative Committee
Meeting Procedure
Redundancy
No Further Claims
Not To Be Used As A Precedent
Signatories to the Agreement

3.—SCOPE AND PARTIES TO THIS AGREEMENT
This Agreement shall apply to and be binding on Pioneer Construction Materials Pty Ltd, (”the Company”) and all the employees
engaged in the Company’s Red Hill Quarry operation.
Upon registration, the terms of the Agreement shall be binding upon an estimated twelve (12) employees.
This Agreement shall also be binding upon the following
organisations of employees—
(1) Transport Workers’ Union of Australia, Industrial
Union of Workers, Western Australian Branch
(TWU).
(2) Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, Western Australian Branch (AMWU).
This Agreement replaces both the Pioneer Concrete (WA)
Pty Ltd Red Hill Quarry and Maintenance Workshop (Enterprise Bargaining) Agreement 1998 No. Ag 6 of 1999 and the
Pioneer Concrete Herne Hill Quarry Operation 1996 Redundancy Agreement 1996 No. Ag 1 of 1997.

_______________________________________________________________________________

4.—RELATIONSHIP TO PARENT AWARDS
This agreement shall be applied and interpreted wholly in
connection with the following Awards—
(1) Quarry Workers Award No 13 of 1968
(2) Transport Workers (General) Award No. 10 of 1961
(3) Metal Trades (General) Award 1966 No. 13 of 1965
Where there is any inconsistency between this Agreement
and the Awards, this Agreement shall prevail to the extent of
any inconsistency.

Order.
Having heard Mr J Uphill on behalf of the Applicant and Mr
G Ferguson on behalf of the Respondent and by consent the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 hereby orders—
(1) THAT the Pioneer Construction Materials Red Hill
Quarry (Enterprise Bargaining) Agreement 2000 as
filed in the Commission on 8 November 2000 in the
terms of the following schedule be and is hereby
registered as an industrial agreement.

5.—SINGLE BARGAINING UNIT
(1) In accordance with the State Wage Decision in January
1992 (72 WAIG 191) the employees and the Company have
formed a Single Bargaining Unit in respect to the Red Hill
Quarry operations.
(2) The Single Bargaining Unit will ensure that the framework of this Enterprise Agreement is adhered to by regularly
conferring with management through the meeting of the Consultative Committee established pursuant to Clause 14 of this
Agreement.

_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Agreement registered
Mr J Uphill
Mr G Ferguson
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6.—AIMS AND OBJECTIVES OF THE AGREEMENT
(1) The purpose of entering into an Enterprise Bargaining
Agreement is to increase the productivity, efficiency and flexibility of the Red Hill Quarry to ensure Pioneer Construction
Materials remains competitive within the quarrying industry.
(2) Pioneer Construction Materials remains committed to
the continual training of all quarry personnel so that their skills
base can be enhanced, and to provide an environment in which
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these new skills can be utilised and recognised to the satisfaction of individual employees.
(3) Furthermore, the Company recognises the need to improve occupational health and safety for all employees and is
therefore committed to the development and implementation
of health and safety initiatives. This Agreement provides for
the participation of all employees in these initiatives in order
that the quarry continues as a safe working environment.

7.—WAGES
The wage rates to apply pursuant to this Agreement are as follows—
Level

Quarry Workers

Current Base
Rate

Commencement
Level 1
Level 2
Leading Hand / Driller

Base Rate @
4th October 2000

513.52
570.58
581.04
597.24

539.20
599.11
610.09
626.29

Base Rate 12
months after
Base Rate @
3rd October 2001
See Inflation
clause below

Base Rate 12
months after
Base Rate @
2nd October 2002
See Inflation
clause below

Note 1: Other than the meal, shift and agreed allowances specified in this Agreement, the above wage
rates are inclusive of all other industry and work related allowances and special rates and provisions
which would have otherwise been payable under the awards relevant to work under this Agreement.
Maintenance Workers

Level 1
Level2
Mechanic Fitter/Turner

633.24
713.89
713.89

664.90
749.58
749.58

See Inflation
clause below

See Inflation
clause below

Note 1: Other than the meal and agreed allowances specified in this Agreement, the above wage rates are
inclusive of all other industry and work related allowances and special rates and provisions which would
have otherwise been payable under the awards relevant to work under this Agreement.
Note 3: Casuals shall be paid 20% in addition to the ordinary rate
Agreed allowances
(a) Crane—for holders of recognised Certificate of Competence—$12.30/week
(b) First Aid—for holders of recognised Senior 1st Aid certificate—$6.35/week
Classification Definitions
A—Quarry Workers
(i) Commencement—Up to one (1) months permanent
employment
(ii) Level 1—Greater than one (1) months employment
and carry out work such as mobile plant operation,
assist quarry workers at higher levels and train quarry
workers up to Level 1
(iii) Level 2—Level 1 plus recognition of skills attained.
Shall include at least 2 of—
Weighbridge competency (Computer Dispatch
operation)
Make up and reconcile banking returns
Face loader operation competency
Sales loader operation competency
Dump Truck operation competency
Fixed Plant competency (Including computer/
PLC control operation)
Train workers up to Level 2
(iv) Leading Hand—Level 2 plus leading hand responsibilities and/or
—Drill Operation competency
B—Maintenance Workers
(i) Level 1—Up to 1 (one) months permanent employment
(ii) Level 2
Mechanic/Fitter Turner—Level 1 and recognised
Trade Certificate
INFLATION
1.0 The Base Rate will be increased by 5.0% from 4th October 2000.
2.0 Further increases to the Base Rate will be operative
from—
(a) 3rd October 2001, reflecting the underlying rate of
inflation as measured by the Perth CPI figure for the

year ended 30th June 2001 (see ABS publication
number 6401 at www.abs.gov.au) adjusted to exclude
the impact of the GST on the CPI, which has been
compensated for by tax reductions. For this purpose
the ABS constant tax rate measure will be used (see
ABS publication number 1350) but shall be a minimum in any case of 3.0%.
(b) 2nd October 2002, reflecting the rate of inflation as
measured by the Perth CPI figure for the year ended
30th June 2002 (see ABS publication number 6401
at www.abs.gov.au).
8.—AGREED PRODUCTIVITY IMPROVEMENTS
(1) Electronic Funds Transfer
It is agreed that all wages for all employees will be paid
weekly by the electronic funds transfer into the employee’s
nominated financial institution account.
(2) Use of Staff Personnel
(a) Staff personnel will be allowed to operate any plant or
machinery for the purpose of optimising productivity and efficiency. This would only apply in situations of employee
absenteeism, up to one (1) shift, or to relieve employees during rest periods and meal breaks.
(b) It is not the intention of the Company to reduce ordinary
or overtime earnings for employees, however the parties acknowledge the importance of keeping plant and machinery
working within the scope of operating hour.
(3) Immediate Starts
(a) The employees will ensure that they are on their machines or at their place of work by their designated start times.
(b) The Company may require up to two employees to start
work half an hour earlier to ensure the preparations of machines and plant for a prompt start.
(4) Work Distribution and Contractors
The Company will offer to employees the opportunity to
perform work which is ordinarily and able to be performed
by Pioneer employees, before offering such work to contractors. This commitment is subject to the nature of work being
suitable and the hours of work being equally flexible.
(5) Staggered Rest Periods
Meal breaks may be staggered to ensure the continued use
of plant and machinery. No employee will be required to commence a meal break before 11.30am or after 1.30pm.
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(6) Rostered Days Off
(a) At least two working days notice will be given prior to
the taking of a rostered day off.
(b) All employees will only be allowed to accrue a maximum of five (5) rostered days off. Once this limit has been
exceeded the employer may direct the employee to take any
excess accrued in accordance with subparagraphs (a) and (b).
(c) Employees shall by agreement with the employer have
the option of working ordinary hours by either—
(i) 38 hours per week or
(ii) working 40 hours per week and accruing 2 hours
per week rostered time off
(7) Annual Leave
All employees will reduce total accrued annual leave entitlements to ten days or less by each anniversary date of this
Agreement.
Notwithstanding this, on the occasion of a written leave
application submitted prior to 1st October in any year the total accrual of ten days may be extended.
(8) Absence Through Sickness
(a) The Consultative Committee has agreed that Management/Employees work together to achieve a significant
reduction in absenteeism through sickness.
(b) A target of 8 days (per single/double sickness days) has
been agreed by the committee, whereby employees commit
to achieving this target.
(c) Normal award provisions will apply in that any employee
will be required to produce a doctors certificate after having
had 2 days off in the 12 months period with no certificate.
Genuine sickness (e.g. broken arm) would not be included in
this annual target of 8 days.
(9) Occupational Health and Safety
(a) The parties to this Agreement recognise the need to continue the occupational health and safety of the workplace by
targeting zero lost time injuries through the implementation
of health and safety improvement programs.
(b) A consultative pro active approach to health and safety
initiatives shall continue to the benefit of all whom work on
the site and to assist in the development of work place best
practices.
(c) All parties acknowledge the injury management and rehabilitation policy of Pioneer Construction Materials and recognise
the recovery benefits of an early return to the workplace.
(10) Flexible Starts
(a) Parties to this Agreement recognise that starting times
need to be arranged on a flexible basis to gain optimum productivity and satisfy our customers requirements.
The commitment to flexible starting times is intended to be
used in periods of downturn in sales and/or production attributable to seasonal change (ie Winter months of June ,July,
August),or maintenance or any other unforeseen circumstance.
(c) Employees shall be notified before finishing a shift on
the previous day if their start time for the following day is to
alter within the agreed spread of hours.
(d) The spread of hours shall be 5.30am to 6.30pm and work
outside these hours incurs normal overtime penalties.
Given this, no worker shall be asked to start work after
7.30am Monday to Friday.
Note however, these spread of hours may be varied by mutual agreement on site between employees and the employer.
(e) If an employee is asked to start a shift before 5.30am
then normal overtime penalties apply up until 5.30am. The
work day shall not be completed prior to the normal knock
off time as a result of this earlier start.
(f) If an employee is not notified prior to conclusion of a
shift of a change to start time, then the rostered start time shall
be deemed to be the start time for the following day.
9.—RECOGNITION OF IMPROVEMENTS
(1) For a minimum of 1.0% improvement on Budgeted variable costs a payment of 1.0% of normal time earnings for the
assessed period.
(2) For a minimum of 20% continual improvement in NCRs
(total of Quality and Environmental) over previously assessed
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periods, a payment of 1.0% of normal time earnings for the
assessed period.
Assessed Periods
July 2000—December 2000
January 2001 -June 2001
July 2001—December 2001
January 2002—June 2002 etc.
Payment shall be made in the first full pay period immediately after the completion of financial accounts for the assessed
period ( 6 monthly)
10.—MEAL ALLOWANCE
(1) All permanent employees will receive a weekly meal
allowance of $42.00 in lieu of all other meal allowances, providing a full week has been worked.
A full week is deemed to include time off on Rostered Days
Off, paid Public Holidays and certified sick leave.
Upon compliance, this payment shall be paid in the following manner—
(a) $20.00 shall be added to the Base Rate for all permanent full time employees and
(b) $22.00 shall be a lump sum payment.
(2) This payment will not be made during periods of annual
leave or workers compensation
11.—COMMITMENTS
The Company recognises that employee contribution is essential to improve performance and therefore accepts those
commitments by employees to work towards agreed targets
as sincere and in the overall interest of increasing productivity and efficiency for the collective benefit of the Company
and its workforce.
Furthermore, the Company maintains a commitment to
multi-skilling and training so that employees can improve their
skills base, develop a career within the mining industry and
have greater job satisfaction.
All employees agree to carry out any tasks which may or
may not involve use of tools, plant and equipment, within their
skills, competency or training as directed by the Company.
12.—TERM OF AGREEMENT
This Agreement shall remain in force for three (3) years
from 1st October 2000.
At least three (3) months prior to 1st October 2003, the parties to this agreement shall meet to negotiate a new Agreement.
13.—DISPUTE RESOLUTION PROCEDURE
The following procedure is to be followed by the parties at
Red Hill Quarry in connection with questions, disputes or difficulties arising under this Agreement—
(a) The matter shall first be discussed by the employee
or shop steward with his foreman or supervisor.
(b) If not settled, the matter shall be discussed between
the accredited union representative and the other appropriate officer of the employer.
(c) If not settled, the entire dispute shall be documented,
and then further discussions between the Union Secretary or other appropriate official of the Union, and
the appropriate representative of the employer.
(d) The parties shall make all reasonable attempts to resolve the questions, disputes or difficulties before
referring it to the Western Australian Industrial Relations Commission.
(e) Throughout the above procedures, work shall continue normally and the status quo remains, on the
understanding that there is to be no other action, including strikes, work bans, nor variations to work
practices.
(f) It is understood that reasonable time be given for
each of stages (a) to (d) to be finalised.
14.—CONSULTATIVE COMMITTEE
A Consultative Committee has been established for the purpose of reviewing the operation of this Agreement and to assist
in the implementation of measures that are designed to improve the efficiency and productivity of the Enterprise.
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15.—MEETING PROCEDURES
To ensure all employees are kept informed of progress and
to maintain levels of productivity and service to our clients
during negotiations of this Agreement, replacement Agreements and matters arising from this Agreement, the parties
have agreed to adopt the following procedure for conducting
“Report Back Meetings”.
A Report Back meeting shall mean a meeting of all, or the
majority of available employees covered by this Agreement
including the duly elected union delegates which is authorised by the Quarry Manager for the purpose of discussing
progress of the Enterprise Agreement.
(a) Report back meetings will usually be scheduled after
lunch;
(b) All report back meetings shall be authorised by the
Quarry Manager and such authorisation shall not be unreasonably withheld;
(c) The duration of the meeting will be determined by the
Quarry Manager before the meeting is convened. Any subsequent extension may be approved by the Quarry Manager
before the authorised time of the initial meeting expires.
(d) An employee who fails to return to work within 15 minutes after the conclusion of any authorised report back meeting
will not be paid beyond the authorised duration.
16.—REDUNDANCY
16.1 Definitions
16.1.1 “Redundancy” means an employment situation arising
(a) Where the work available for an employee is expected to
cease as a consequence of—
(i) the application of technological change
(ii) rationalisation of the Company’s existing operations
(iii) re-organisation, restructure or merger of the Company
(iv) the requirements of the Company for employees to
carry out work of a particular kind having ceased or
expected to cease
(v) the Company ceasing, modify or intending to cease
or modify any of its business but
(b) does not include the situation where, as a consequence
of a transfer of business of Pioneer Construction Materials
Pty Ltd to another company, an employee has accepted a contract of employment on substantially the same terms as the
existing contract and providing for continuity of service for
determination of future entitlements.
16.1.2 “Retrenchment”—means the termination of employment by the Company of an employee whose services have
become redundant.
16.1.3 “Weekly earnings”—Base rate of pay arising out of
enterprise agreements.
16.2 Avoiding Retrenchment/Alternative Employment
The Company recognises that retrenchment of an employee
is the last resort after all alternative avenues of employment
have been exhausted.
The Company will use its best endeavours to find suitable
alternative employment for an employee whose job has become redundant.
An employee whose job has become redundant may be offered alternative employment and agrees to undergo a 3 month
trial to determine the suitability of the position. The employee
shall not refuse any reasonable offer provided that the weekly
earnings which applied prior to the offer being made are maintained for 12 months.
Should there by any dispute in relation to the new position
then the matter shall be dealt with in accordance with the dispute resolution procedures as included in the Agreement.
This Agreement shall not apply where the Company terminates a person’s employment as a consequence of conduct
that justifies dismissal including malingering, neglect of duty,
inefficiency or misconduct.
16.3 Notice of Redundancy/Retrenchment
The Company shall advise affected employees and the parties to this Agreement as soon as a decision is made to effect
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redundancies of the anticipated date on which the employee
is to be given formal notice of redundancy.
16.3.1 Period of Notice. An employee shall be given notice
of termination as prescribed in the Workplace Relations Act
1996.
16.4 Severance Payments
The following severance payments shall be paid to those
employees given redundancy.
(i) 2 weeks per completed year of service to a maximum of 52 weeks weekly earnings, based on weekly
earnings.
(ii) payment of pro-rata long service leave after 5 years
service.
(iii) ex gratia payment of 4 weeks pay based on weekly
earnings.
(iv) 50% of all accumulated sick leave to be paid out.
16.5 Selection Criteria
The Company shall determine which positions are to become redundant based on the circumstances which apply at
the time.
The Company shall ask for expressions of interest for volunteers for redundancy and shall determine on the basis of the
person’s skills and abilities and the Company’s needs which
of the volunteers should be offered redundancy.
In the event that there are insufficient volunteers the Company reserves the right to select employees based upon the
skills and abilities of the employees and the Company’s needs.
Should any employee consider that they have been treated
unfairly in the selection process then they may use the dispute
resolution mechanism as included in this Agreement.
16.6 Counselling
The Company shall provide suitable financial, job and personal counselling to those employees wishing it. There will
be no cost to the employee for the provision of such services.
16.7 Medical Examination
The Company will arrange for all retrenched employees to
have a compulsory comprehensive medical examination including audiometric testing at the Company’s expense prior
to termination. Such medical reports shall be made freely available to the employee concerned.
17.—NO FURTHER CLAIMS
It is a condition of this Agreement that the parties will not
seek any further claims, with respect to wages and working
conditions, unless they are consistent with the State Wage Case
Principles.
18.—NOT TO BE USED AS A PRECEDENT
It is a condition of this Agreement that the parties will not
seek to use the terms contained herein as an example or precedent for other Enterprise Agreements whether they involve
Pioneer Construction Materials or not.
19.—SIGNATORIES TO THE AGREEMENT
.............................................................................
On behalf of Pioneer Construction Materials Pty Ltd.
..............................................................................
On behalf of The Transport Workers Union, Industrial
Union of Workers, Western Australian Branch.
............................................................................
On behalf of The Automotive, Food, Metals,
Engineering, Printing and Kindred Industries Union,
Western Australian Branch.
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PIONEER CONSTRUCTION MATERIALS TIP
TRUCK DRIVERS AGREEMENT 2000.
No. AG 246 of 2000.
2000 WAIRC 01528
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
PIONEER
CONSTRUCTION
MATERIALS PTY LTD, APPLICANT
v.
TRANSPORT WORKERS’ UNION OF
AUSTRALIA, INDUSTRIAL UNION
OF
WORKERS,
WESTERN
AUSTRALIAN
BRANCH,
RESPONDENT
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
FRIDAY 8 DECEMBER 2000
FILE NO
AG 246 OF 2000
CITATION NO. 2000 WAIRC 01528
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Agreement registered
Mr J Uphill
Mr G Ferguson

_______________________________________________________________________________

Order.
Having heard Mr J Uphill on behalf of the Applicant and Mr
G Ferguson on behalf of the Respondent and by consent the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 hereby orders—
(1) THAT the Pioneer Construction Materials Tip Truck
Drivers Agreement 2000 as filed in the Commission
on 19 October 2000 in the terms of the following
schedule be and is hereby registered as an industrial
agreement.
(2) THAT the Pioneer Concrete Tip Truck Drivers Agreement 1999 No AG 272 of 1998 be and is hereby
cancelled.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
———
Schedule.
1.—TITLE
This Agreement shall be known as the “Pioneer Construction Materials Tip Truck Drivers Agreement 2000”.
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22

2.—ARRANGEMENT
Title
Arrangement
Scope and Parties to the Agreement
Flexible Start Times
Rostered Days Off
Routine Maintenance
Productivity Level
Health & Safety
Training
Induction
Dispute Settlement Procedures
Lunch Break
COD Collection Payment
Multi Skilling
Immediate Start
Minimum Break
Redundancy
Afternoon Meal Allowance
No Further Claims
Wages Increases
Not To Be Used As Precedent
Term and Signatories to the Agreement

3.—SCOPE AND PARTIES TO THE AGREEMENT
3.1 This Agreement applies to all employees of Pioneer
Construction Materials Pty Ltd employed pursuant to the
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provisions of the Transport Workers (General) Award of which
there are twenty (20) persons employed at 4th October 2000.
3.2 Where the provisions of this Agreement and the Award
are inconsistent then the provisions of this Agreement shall
prevail.
4.—FLEXIBLE START TIMES
The parties agree that the existing flexible work practice of
which the Company has the benefit shall continue.
This practice is that employees will be required to start work
at any time between the hours of 4.00am and 7.00am. This
flexibility in starting times will apply to weekdays only and
will be implemented on a daily basis having regard for the
needs of delivery schedules and the time of the year.
Starting times earlier than 4.00am will attract normal overtime payments.
5.—ROSTERED DAYS OFF
5.1 The existing short working day of 7.6 hours shall be
discontinued in full compensation for the alternative 8.0 hour
day which will include an R.D.O. system.
5.2 All employees will only be allowed to accrue a maximum of three (3) rostered days off. Once this limit has been
reached then the employer may direct the employee to take
any excess days off by giving the employee notice prior to the
close of the shift of the requirement to take a Rostered Day
Off the following day.
5.3 Employees may from time to time take part RDO’s when
suitable to both parties.
6.—ROUTINE MAINTENANCE
The performance of routine non-expert truck maintenance
which shall include but is not limited to cleaning and greasing
the vehicle and checking the fluids and other matters contained in the drivers day sheet.
7.—PRODUCTIVITY LEVEL
The employees agree to commit to maintain to the best of
their ability the existing levels of productivity.
These levels are to be continuously monitored and discussed
at each Consultative Committee Meeting.
8.—HEALTH & SAFETY
The parties acknowledge and accept the intention of the
Company to improve its health and safety performance for
the benefit of employees. To assist with this improvement the
employees agree to commit to continuously improve their own
health and safety performance in the workplace.
All safety equipment is to be supplied by the Company and
worn correctly by employees as necessary.
9.—TRAINING
The Company remains committed to the continual training of
all personnel so that their skills base can be enhanced, and to
provide an environment in which these new skills can be utilised
and recognised to the satisfaction of individual employees.
10.—INDUCTION
All new employees are to participate in the Company employee induction process.
11.—DISPUTE SETTLEMENT PROCEDURES
A procedure for the avoidance and settlement of industrial disputes shall apply to all operations covered by this Agreement.
Any question of dispute or difficulty shall be dealt with in
accordance with the following procedure.
The objectives of the procedure are to prevent disputes and
to promote the resolution of disputes by measures based on
consultation, co-operation and discussion; to reduce the level
of industrial confrontation; and to avoid interruption to the
performance of work and the consequential loss of production and wages.
The following principles shall apply—
11.1 A procedure involving the following three sequential stages of discussion/negotiation shall apply.
These are—
11.1.1 discussions between the employee/s concerned and at his/her request the union shop
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11.2

11.3
11.4

11.5

11.6

11.7
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steward, delegates, and the immediate supervisors; and, in the event of the issue not
being resolved
11.1.2 discussions involving the employee/s, the
shop steward/s and more senior management; and, in the event of the issue not
being resolved
11.1.3 involving representatives from the State
Branch of the union/s concerned and the
nominated employer representatives.
There shall be an opportunity for any party to raise
the issue to a higher stage and status quo remains
until all avenues are exhausted.
There shall be a commitment by the parties to achieve
adherence to this procedure. This should be facilitated by the earliest possible advice by one party to
the other of any issue or problem which may give
rise to a grievance or dispute.
Throughout all stages of the procedure all relevant
facts shall be clearly identified and recorded.
Sensible time limits shall be allowed for the completion of the various stages of the discussions. At
least seven days should be allowed for all stages of
the discussions to be finalised.
Emphasis shall be placed on a negotiated settlement.
However, if the negotiation process is exhausted
without the dispute being resolved, the parties shall
jointly or individually refer the matter to the West
Australian Industrial Relations Commission for assistance in resolving the dispute.
In order to allow for the peaceful resolution of grievances the parties shall be committed to avoid
stoppages of work, lock-outs or any other bans or
limitations on the performance of work while the
procedures of negotiation and conciliation are being followed and status quo shall apply.
The Company shall ensure that all practices applied
during the operation of the procedure are in accordance with safe working practices and consistent with
established custom and practice at the workplace.

12.—LUNCH BREAK
A flexible lunch break arrangement will apply, i.e. employees will take their half hour lunch break when appropriate so
as not to cause interruptions to delivery schedules. Under this
clause employees will go onto overtime rates after they have
completed 8.0 hours.
However if because of the workload a driver is unable to
take a lunch break, then at the end of the 8.0 hour shift a half
hour will be paid at overtime rates if the time card is endorsed
“no lunch”.
13.—COD COLLECTION PAYMENT
This payment will no longer be applicable.
14.—MULTI SKILLING
All employees are expected to learn to use other Company
trucks and equipment in order to improve the overall versatility in the use of Company assets.
15.—IMMEDIATE START
Employees will ensure that all pre-start checking of their
vehicle, as stated in the Pioneer Concrete “Guide for all Truck
Operators” and noted on each drivers’ Daily Work Sheet, is
completed and that they are ready to commence their normal
duties at their daily designated start time.
16.—MINIMUM BREAK
When overtime is worked it shall, wherever practical, be
arranged for employees to have at least eight (8) consecutive
hours break between the work of successive days. When this
is not possible then employees will be paid at the rate of double time until an eight (8) hour break can be taken. The above
paragraph will be superseded with the requirements of the
Department of Transport “ Fatigue Management Code of Practice“ when applicable.
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17.—REDUNDANCY
17.1 Definitions
17.1.1 “Redundancy” means an employment situation
arising
(a) Where the work available for an employee
is expected to cease as a consequence of—
(i) the application of technological
change
(ii) rationalisation of the Company’s existing operations
(iii) re-organisation, restructure or
merger of the Company
(iv) the requirements of the Company for employees to carry out
work of a particular kind having ceased or expected to cease
(v) the Company ceasing, modify
or intending to cease or modify
any of this business but—
(b) does not include the situation where, as a
consequence of a transfer of business of
Pioneer Construction Materials Pty Ltd to
another company, an employee has accepted a contract of employment on
substantially the same terms as the existing contract and providing for continuity
of service for determination of future entitlements.
17.1.2 “Retrenchment”—means the termination of employment by the Company of an employee whose
services have become redundant.
17.1.3 “Weekly earnings”—Base rate of pay arising out
of enterprise agreements.
17.2 Avoiding Retrenchment/Alternative Employment
The Company recognises that retrenchment of an employee
is the last resort after all alternative avenues of employment
have been exhausted.
The Company will use its best endeavours to find suitable
alternative employment for an employee whose job has become redundant.
An employee whose job has become redundant may be offered alternative employment and agrees to undergo a 3 month
trial to determine the suitability of the position. The employee
shall not refuse any reasonable offer provided that the weekly
earnings which applied prior to the offer being made are maintained for 12 months
Should there by any dispute in relation to the new position
then the matter shall be dealt with in accordance with the dispute resolution procedures as included in the Agreement.
This Agreement shall not apply where the Company terminates a person’s employment as a consequence of conduct
that justifies dismissal including malingering, neglect of duty,
inefficiency or misconduct.
17.3 Notice of Redundancy/Retrenchment
The Company shall advise affected employees and the parties to this Agreement as soon as a decision is made to effect
redundancies of the anticipated date on which the employee
is to be given formal notice of redundancy.
17.3.1 Period of Notice. An employee shall be given
notice of termination as prescribed in the
Workplace Relations Act 1996.
17.4 Severance Payments
The following severance payments shall be paid to those
employees given redundancy.
(i) 2 weeks per completed year of service to a maximum of 52 weeks weekly earnings, based on weekly
earnings.
(ii) payment of pro-rata long service leave after 5 years
service.
iii) ex gratia payment of 4 weeks pay based on weekly
earnings.
(iv) 50% of all accumulated sick leave to be paid out.

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

17.5 Selection Criteria
The Company shall determine which positions are to become redundant based on the circumstances which apply at
the time.
The Company shall ask for expressions of interest for volunteers for redundancy and shall determine on the basis of the
person’s skills and abilities and the Company’s needs which
of the volunteers should be offered redundancy.
In the event that there are insufficient volunteers the Company reserves the right to select employees based upon the
skills and abilities of the employees and the Company’s needs.
Should any employee consider that they have been treated
unfairly in the selection process then they may use the dispute
resolution mechanism as included in this Agreement.
17.6 Counselling
The Company shall provide suitable financial, job and personal counselling to those employees wishing it. There will
be no cost to the employee for the provision of such services.
17.7 Medical Examination
The Company will arrange for all retrenched employees to
have a compulsory comprehensive medical examination including audiometric testing at the Company’s expense prior
to termination. Such medical reports shall be made freely available to the employee concerned.
18.—AFTERNOON MEAL BREAK
In lieu of being paid a meal allowance of $4.90 and taking a
break when a meal allowance is due as a result of working
overtime the Company will increase the meal allowance to
$9.00 in favour of the employee working through this period.
19.—NO FURTHER CLAIMS
There shall be no further claims during the life of this Agreement except for—
Increases awarded by the Western Australian Industrial
Relations Commission which are expressed to apply to
Enterprise Agreements.
Site allowances, site conditions and productivity increases
which are recoverable from the Principal or Contractor
and which are applicable across the transport industry.
20.—WAGE INCREASES
Wages Base Rate shall be increased by 3% effective from
18th January 2001 to the following levels—
Driver Grade 6—$600.26 per 38 hours.
Driver Grade 8—$638.71 per 38 hours.
Driver Grade 9—$655.26 per 38 hours.
Effective from 18th January 2002 The Wages Base Rate will
be adjusted to reflect inflationary increases as detailed in the
clause below.
Effective from 18th January 2003 The Wages Base Rate will
be adjusted to reflect inflationary increases as detailed in the
clause below.
Inflation
The Base Rate will be increased by 3.0% from 18th January
2001.
Further increases to the Base Rate will be operative from—
(a) 18th January 2002, reflecting the underlying rate of
inflation as measured by the Perth CPI figure for the
year ended 30th June 2001 (see ABS publication
number 6401 at www.abs.gov.au) adjusted to exclude
the impact of the GST on the CPI, which has been
compensated for by tax reductions. For this purpose
the ABS constant tax rate measure will be used (see
ABS publication number 1350) but shall be a minimum in any case of 3.0%.
(b) 18th January 2003, reflecting the rate of inflation as
measured by the Perth CPI figure for the year ended
30th June 2002 (see ABS publication number 6401
at www.abs.gov.au).
I. NOT TO BE USED AS PRECEDENT
It is a condition of this agreement that the parties will not
seek to use the terms contained herein as an example or precedent for other Enterprise Agreements whether they involve
Pioneer Construction Materials Pty Ltd or not.
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I. TERM AND SIGNATORIES TO THE AGREEMENT
This Agreement has a term of three (3) years.
..............................................................
SIGNED for and on behalf of PIONEER
CONSTRUCTION MATERIALS PTY LTD
..............................................................
SIGNED for and on behalf of THE TRANSPORT
WORKERS UNION OF AUSTRALIA, INDUSTRIAL
UNION OF WORKERS,WA BRANCH

PROFESSIONAL CEILINGS SERVICES / BLPPU
COLLECTIVE AGREEMENT 2000.
No. AG 215 of 2000.
2000 WAIRC 01600
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, APPLICANT
v.
ROSCIC HOLDINGS PTY LTD
TRADING AS PROFESSIONAL
CEILING SERVICES, RESPONDENT
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
THURSDAY 14 DECEMBER 2000
FILE NO
AG 215 OF 2000
CITATION NO. 2000 WAIRC 01600
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Agreement registered
Mr P Joyce
no appearance

_______________________________________________________________________________

Order.
HAVING heard Mr P Joyce on behalf of the applicant and
there being no appearance on behalf of the respondent;
NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order —
THAT the agreement entitled Professional Ceilings
Services/BLPPU Collective Agreement 2000 in the terms
of the following Schedule be registered as an industrial
agreement.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.

Schedule.
1.—TITLE
This agreement shall be known as the Professional Ceilings Services/BLPPU Collective Agreement 2000.
2.—ARRANGEMENT
Title
Arrangement
Parties and Persons Bound
Application
Relationship to Parent Award
Period of Operation
Classification Structures & Rates of Pay
Industry Standards
Sick Leave
Negotiation of a Subsequent Agreement
Application of Project Agreements

Clause No.
1
2
3
4
5
6
7
8
9
10
11
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Fares and Travelling Allowance
12
Seniority
13
All In Payments
14
Pyramid Sub-Contracting
15
Dispute Settlement Procedure
16
Safety Dispute Resolution
17
Apprentices
18
Training and Related Matters
19
Drug & Alcohol, Safety & Rehabilitation
Program
20
Clothing & Safety Footwear
21
Income Protection
22
Accident Pay
23
Union Membership
24
Y2K
25
Power Tool Allowance
26
Signatories to the Agreement
27
Appendix A—Drug & Alcohol, Safety and Rehabilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Roscic Holdings Pty
Ltd trading as Professional Ceiling Services (hereinafter referred to as “the company”), the Western Australian Builders’
Labourers, Painters and Plasterers Union of Workers (hereinafter referred to as “the union”) and all employees of the
company eligible to be members of the union.
4.—APPLICATION
This agreement shall apply to all employees of the company engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition work of buildings or other structures of any kind whatsoever.
This agreement shall apply in Western Australia only. There
are approximately 28 employees covered by this agreement.
5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read
and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (hereinafter referred to as “the award”).
2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agreement shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.
6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay period commencing on or after the date of signings and shall
remain in force until the 1st of November, 2002.
7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid
according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)
Previous 25 November 1 November 1 November
EBA Rate
1999
2000
2001
Hourly
Hourly
Hourly
Hourly
Rate
Rate
Rate
Rate
$

$

$

$

Plaster, Fixer
17.82 18.71
19.65
20.63
Year 1
7.48
7.86
8.25
8.66
Year 2 (1/3)
9.81
10.29
10.81
11.35
Year 3 (2/3)
13.37 14.03
14.74
15.47
Year 4 (3/3)
15.69 16.46
17.29
18.15
Labourer Group 1 17.15 18.01
18.91
19.86
Labourer Group 2 16.56 17.39
18.26
19.17
Labourer Group 3 16.12 16.93
17.78
18.67
3. In addition to the rates prescribed by 7(2) above, an allowance of $1.00 per hour all purpose shall apply to all projects.
This allowance will be in lieu of the Structural Frame Allowance.
4. (a) A further allowance of $1.50 per hour for hours worked,
shall be paid to employees required to handle or install tiled
containing mineral fibres. It shall be a requirement of this
agreement that the employees in receipt of this allowance wear
the appropriate personal protective equipment and have been
trained in the proper fitting, use and maintenance of that equipment.
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(b) All of the Provisions of 4(a) above will be reviewed prior
to the expiry of this agreement and such review shall include
complete re-appraisal of the need to wear personal protective
equipment. No allowance is payable if personal equipment is
not required.
5. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.
6. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.
7. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.
Date
CPI Limit
Additional Payment
June 2001
5%
1% (paid 1/9/2001)
June 2001
6%
2% (paid 1/9/2001)
June 2002
5%
1% (paid 1/9/2002)
June 2002
6%
2% (paid 1/9/2002)
8. (a) It is recognised that there is an important role for labourers in this industry and it is agreed that they will be utilised
in the industry.
(b) Tradespeople may handle materials and gear within a
reasonable vicinity of their work area.
(c) No fixed ratios are established by this agreement as the
number of labourers will be determined on an as needs basis
on the site. Where there is any disruption in relation to this
sub clause the matter shall be processed in accordance with
the general principles and procedures specified in clause 16.
9. It is recognised that there is an important role for apprentices in this industry and it is agreed that they will be utilised
in the industry.
The number of apprentices will be determined on an “as
needs” basis on each site. Where there is a disputation in relation to this sub-clause the matter shall be resolved in
accordance with clause 16 of this agreement.
8.—INDUSTRY STANDARDS
Redundancy
The company shall increase redundancy contributions on
behalf of each employee to the following sums on a weekly
basis—
Rate on signing
$50
Rate as of 1/05/2001
$60
Superannuation
(i) The Company will make a payment of $60 per week per
employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.
The Company will advise all employees subject to the Agreement of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.
Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Building Unions Superannuation Scheme (the “C+BUSS”).
In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.
In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.
(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
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trade allowances, shift loading, special rates, qualification allowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, leading hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work undertaken during ordinary hours of work, including fares and travel.
9.—SICK LEAVE
For sick leave accrued after the date of signing this agreement the following will apply—
(a) The Company’s employees shall have the option of
converting 100% of accrued sick leave entitlement
to a cash payment on termination
(b) If an employee who has been terminated by the Company without exercising the above option is
re-engaged within a period of six months, the unpaid balance of sick leave shall continue from the
date of re-engagement.
(c) Where the Company has signed a previous Agreement with the Union that also allowed for the
conversion to cash payment on termination for accrued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.
(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.
10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT
The parties agree to commence negotiations for a new collective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to conclude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.
11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in
the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agreement to which the union is a party exists that provides for
higher rates of pay and conditions.
2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.
12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment
shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.
13.—SENIORITY
1. The parties agree the continuity of employment is desirable wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.
2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.
3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.
4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is reengaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.
14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in
payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.
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2. It is agreed that where a breach of this clause is discovered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the commencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.
3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be notified when specialist sub-contractors are to be engaged.
15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of
a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-contractor.
2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.
3. Further provided that when a sub-contract is let for labour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.
4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.
5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further between the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.
16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial question,
dispute or difficulty should be dealt with as close to its source
as possible.
2. An employee or the union delegate should initially submit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representative of the company.
3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.
4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.
5. Whilst the above procedures are being followed work
should continue as normal.
6. This procedure is to be followed in good faith and without unreasonable delay by any party.
7. Should the matter remain unresolved it shall be dealt with in
one of the following ways as agreed to between the parties—
• referred to the Western Australian Industrial Relations
Commission for conciliation and if required arbitration provided that the parties involved in the matter will
confer among themselves and make reasonable attempts
to resolve the matter before taking those matters to the
Commission. The Commissions decision will be accepted by all parties subject to legal rights of appeal; or
• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the
parties, for determination.
8. This dispute settlement procedure does not apply to health
and safety issues.
17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe
operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The company recognises its responsibilities to provide a safe and
healthy workplace.

176

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.
3. No person shall dismiss a safety complaint. Any complaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—
(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety representative.
(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.
(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.
(iv) While there is disagreement on the ruling of the company safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.
(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to undertake an inspection of the disputed area for the
purpose of resolving any such matter.
(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolution of the dispute.
(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.
(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.
(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.
18.—APPRENTICES
New apprentices employed after the signing of this agreement shall receive the full travel allowance rates as outlined in
clause 12 Fares and Travelling Allowance.
Apprentices will receive pro-rata site allowances as identified in Appendix B—Site Allowance.
Existing Apprentices shall have the above rates phased in as
agreed between the parties.
19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 November 2001.
2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year prorata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.
The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.
The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.
An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.
For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.
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Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.
3. The Company will actively encourage employees to seek
formal recognition of their skills (recognition of prior learning), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Certificates.
20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM
The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.
21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee
by the Company, upon the completion of five working days.
(a) 1 pair safety boots, to be replaced on a fair wear and
tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair
wear and tear basis.
(c) 1 bluey jacket for each employee employed during the
period 1 April to 31 October. (One issued per year)
2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.
22.—INCOME PROTECTION
The Company agrees to insure employees covered by this
Agreement for injury and sickness. The scheme is to be negotiated between the parties
23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay
where the employee receives an injury for which weekly payments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Compensation and Rehabilitation Act 1981, as amended.
2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compensation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s ordinary wage under this Agreement.
3. The Company shall pay accident pay during the incapacity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.
24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all employees covered by the agreement, to be financial members of
the Unions.
25.—Y2K
On the following key dates the Company will issue written
records of accrued entitlements to each employee. The accrued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anniversary date—
• 31 December 1999
• 28 February 2000
• 31 December 2000
• 28 February 2001
26.—POWER TOOL ALLOWANCE
In addition to the award “tool allowance” an additional payment of $0.85 per hour worked on site will be paid to all
employees who provide the tools listed below. This amount is
to be adjusted on the 31st October 2002 in line with annual
CPI movements. The Company will facilitate the purchase of
any tools requested. Employees purchasing tools from the
Company shall re-imburse the Company for the cost of the
tools at the rate of $0.85 per hour worked, until the full amount
owed is paid. In addition, the Company shall re-imburse the
full cost of tools lost or stolen, and the cost of tagging all
tools, and the cost of storage and security of tools used is to
remain the responsibility of the employer in line with Clause
33 of the Award.
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The parties agree that any change to the current Award tool
allowance, excluding CPI increases will be discussed with a
view to absorption within this additional payment.
The tools to be provided include—
Fixing Tools
1 Bevel Square
1 string line
1 Bolt cutters
1 stud crimper
1 calculator
1 surform
1 caulking gun
1 tape (20m)
1 chalkline
1 tape (7m)
1 cold chisel
1 water level (20m)
1 cordless electric screw gun Flushing Tools
1 electric drill (12mm)
1 broad knife (50mm)
1 electric drop saw
1 broad knife (100mm)
2 electric extension leads
1 broad knife (150mm)
1 electric mitre saw
3 buckets
1 electric screw gun
1 caulking gun
1 flat bastard file
1 curved trowel (200mm)
1 hacksaw
1 curved trowel (275mm)
1 hammer
1 electric drill
1 hammer drill
1 electric extension lead
(12mm Ramset Bit)
1 flat trowel (280mm)
1 hand saw
1 hacksaw
1 hole saw set
1 hammer
1 key hole saw
1 hand saw
1 ladder (1.8m)
1 internal tool—large
1 mechanical hacksaw
1 internal tool—small
1 nail bag
1 ladder (1.8m)
1 nail punch
1 metre box
1 pair pliers
1 mixer bit
1 pair scissors (large)
1 nail bag
1 pair tin snips
1 nail punch
4 pairs “C” clamps
1 paint brush (75mm)
4 pairs multigrips
1 pair tin snips
6 pairs spring clips
1 power box
1 paper pad
1 sanding block
1 pencil
1 screw driver (flat head)
1 plumb bob
1 screw driver (Phillips Head)
1 pop riveter
1 screw gun
1 power box (4 points)
1 small tool
1 rod bender
1 spirit level (1.2m)
1 screw driver (flat head)
1 sponge
1 screw driver (Phillips Head) 1 Stanley knife
1 set square
1 staple gun
1 smooth file
1 surform
2 spanners
1 tape (7m)
1 spirit level (1.2m)
1 Stanley knife
27.—SIGNATORIES
BLPPU
............................................................
Date:
/ /
The Company:
............................................................
Signature
Date:
/ /
............................................................ Company Seal
Print Name
APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM
1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a
safety hazard to themselves and all other persons in the
workplace.
2. FOCUS
• Site safety and the involvement of the site safety committee
• Peer intervention and support
• Rehabilitation
3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or alcohol will not be allowed to work until that person can work in
a safe manner.
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b) The decision on a persons ability to work in a safe manner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.
c) There will be no payment of lost time to a person unable
to work in a safe manner.
d) If this happens 3 times the worker shall be given a written warning and made aware of the availability of treatment/
counselling. If the worker refuses help he/she may be transferred/dismissed the next time he/she is dangerously affected.
e) For the purposes of disciplinary action a warning shall be
effective for a period of 12 months from the date of issue.
f) A worker having problems with alcohol and or other
drugs—
• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended
treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay while
attending treatment.
4. IMPLEMENTATION
To assist with the adoption and implementation with this
policy the company will—
a) Clearly state its endorsement of the BTG Drug and
Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a
representative of the BTG Drug and Alcohol Program to address a meeting of employees to discuss
and endorse the program.
c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety committee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.
APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties referred to in Schedule A and shall apply to construction work undertaken by
principal contractors who are members of CCA and who are
engaged in the commercial/industrial sector of the building
industry in the state of Western Australia within a 50km radius of the Perth General Post Office.
2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the relevant building construction awards as well as any industrial or certified agreements
made in conjunction with those awards which do not prescribe
a site allowance.
3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.
4. Site Allowance Formula
At the commencement of a project the particular site allowance to apply shall be determined in accordance with the
following formula—
4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value
Site Allowance
Up to
$520,000
NIL
Above
$520,000 to $2.17 m $1.95
Above
$2.17m to $4.55m
$2.30
Over
$4.55m
$2.90
Renovations, Restorations and/or Refurbishment
Work
Project Contractual Value
Site Allowance
Up to
$520,000
NIL
Above
$520,000 to $2.17m $1.75
Above
$2.17m to $4.55m
$1.95
Over
$4.55m
$2.50
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4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value
Site Allowance
Up to
$520,000
NIL
Above
$520,000 to $2.17 m $1.75
Above
$2.17m to $4.55m
$1.95
Over
$4.55m
$2.50
Renovations, Restorations and/or Refurbishment
Work
Project Contractual Value
Site Allowance
Up to
$520,000
NIL
Above
$520,000 to $2.17m $1.65
Above
$2.17 m to $4.55m
$1.85
Over
$4.55m
$2.10
The site allowance on projects which are a combination of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.
4.3 Projects within 50 km radius of Perth G.P.O. but
not including the C.B.D. or West Perth (as defined)
Project Contractual Value
Site Allowance
Up to
$1 m
NIL
Above
$1 m to $2.17 m
$1.35
Above
$2.17m to 6m
$1.65
Above
$6m to $11.98m
$1.90
Above
$11.98m to $24.43m $2.10
Above
$24.43m to $60.5m $2.40
Over
$60.5m
$2.60
“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the PerthFremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River. (Refer attached Map 1).
“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street. (Refer attached Map 2).
Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the boundary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.
“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope of
the principal contractor’s contract.
5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 January each
year by the total C.P.I. movements for Perth during the preceding four quarters ending 30 September and accordingly,
the site allowance amounts shall be adjusted up or down to
the nearest five cents. Provided that where adjustment equates
to less than two cents, existing allowance levels shall be maintained.
6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 September. Such adjustment being to the nearest $10,000.
7. The agreed site allowance once set pursuant to this agreement shall be recorded in a site agreement to which the
applicable principal contractor and the BTA will be signatories. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.
8. It is acknowledged that on certain projects a site agreement may be entered into between the principal contractor
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and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—
— Disputes Procedures
— Occupational Health and Safety Procedures
— Demarcation Procedures
— First Aid Provisions and On-Site Amenities
and the unions will not unreasonably refuse to continue to
discuss such matters if raised by the principal contractor.
9. This agreement does not apply to resource development
projects or civil and engineering projects.
10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discussions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.
11. It is a term of this agreement that all site allowance agreements entered into prior to this date will be honored by all
parties and will continue to operate for the life of the particular project.
12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.
13. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 2000.
14. Productivity Allowance
In return to increase productivity and/or timely completion
of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.
15. Structural Frame Allowance
It is agreed that a wall and ceiling fixers allowance of $1.00
per hour all purpose shall be paid in lieu of the Structural
Frame Allowance.
16. Application to Apprentices
a) The rates prescribed in clause 4 of this agreement shall
apply to all apprentices commencing employment after 31
December 1998 in the same proportion as the percentage of a
tradesperson’s wage rate as prescribed by the appropriate award
or Enterprise Bargaining Agreement, being
1st year
42%
2nd year
55%
3rd year
75%
4th year
88%
b) Fares and Travel Allowances—Apprentices shall receive
100% of all fares and travel allowances paid.
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INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE INDEPENDENT SCHOOLS
SALARIED
OFFICERS’
ASSOCIATION OF WESTERN
AUSTRALIA, INDUSTRIAL UNION
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v.
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CORAM
COMMISSIONER S J KENNER
DELIVERED
TUESDAY, 12 DECEMBER 2000
FILE NO/S
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CITATION NO. 2000 WAIRC 01562
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Result
Representation
Applicant

Respondent
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Industrial agreement registered.
Mr N Briggs
Ms L Hankinson on behalf of the
ALHMWU.
No appearance by the respondent.

_______________________________________________________________________________

Order.
HAVING heard Mr N Briggs on behalf of the applicant and
Ms L Hankinson on behalf of the Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch and there being no appearance on behalf of the respondent and by consent the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—
(1) THAT the Quintilian School (Enterprise Bargaining)
Agreement 2000 as filed in the Commission on 23
October 2000 in the terms of the following schedule
be and is hereby registered as an industrial agreement.
(2) THAT the Quintilian School (Enterprise Bargaining)
Agreement 1997 No. AG 140 of 1997 be and is
hereby cancelled.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.
———
Schedule.
1.—TITLE
This agreement shall be known as the Quintilian School
(Enterprise Bargaining) Agreement 2000 and shall replace the
Quintilian School (Enterprise Bargaining) Agreement 1997.
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.

2.—ARRANGEMENT
Title
Arrangement
Parties to the Agreement
Single Bargaining Unit
Scope of Agreement
Relationship to Parent Award
Date and Duration of Agreement
Expiration of Agreement
No Further Claims
Objectives
Salary Rates
Agreed Efficiency Improvements
Agreed Entitlements
Professional Responsibilities
Long Service Leave
Dispute Resolution Procedure
No Reduction
No Precedent
Signatories
Appendix I—“Qualities of Quintilian Staff Members”

3.—PARTIES TO THE AGREEMENT
This agreement is made between the Quintilian School
Incorporated (the School) and the Independent Schools Salaried Officers’ Association of Western Australia, Industrial
Union of Workers (the ISSOA), and the Australian Liquor,
Hospitality and Miscellaneous Workers’ Union, Western
Australian Branch (ALHWMU), registered organisations
of employees.
4.—SINGLE BARGAINING UNIT
(1) The bodies to this agreement have formed a single bargaining unit.
(2) The single bargaining unit has conducted negotiations
with the school and reached full agreement.
5.—SCOPE OF AGREEMENT
(1) This agreement shall apply to all staff employed by the
school under the terms of relevant awards.
(2) The number of staff covered by this agreement is 30.
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6.—RELATIONSHIP TO PARENT AWARD
(1) This agreement shall be read and interpreted in conjunction with—
Independent Schools’ Teachers’ Award (1976);
Independent Schools Administrative and Technical Officers Award (1993); and Teachers’ Aides’ (Independent
Schools) Award (1988), (the awards)
(2) Where there is any inconsistency between the agreement
and the award this agreement will prevail to the extent of the
inconsistency.
7.—DATE AND DURATION OF AGREEMENT
(1) This agreement shall come into effect on and from the
7th day of August 2000 and shall expire on the 31st day of
August 2002.
(2) The parties agree to meet no later than three months prior
to the expiration of the agreement to review the agreement.
8.—EXPIRATION OF AGREEMENT
On expiration of this agreement, and in the absence of the
registration of a subsequent enterprise agreement, the provisions of this agreement shall apply until such time as a new
agreement is registered and takes effect.
9.—NO FURTHER CLAIMS
It is a condition of the agreement that the parties will not
make any further claims with respect to salaries and conditions during the period of the agreement unless they are
consistent with the State Wage Case Principles or within the
review period specified in Clause 7.—Date and Duration of
Agreement.
10.—OBJECTIVES
The nature and purposes of the agreement are to—
(1) Consolidate and develop further, initiative arising out
of the award restructuring process.
(2) Accept a mutual responsibility to maintain a working environment which will ensure that the School
and its staff become genuine participants and contributors to the aims, objectives and philosophy of
the School.
(3) Recognise the professional and personal qualities of
teachers which enable them to create conditions
which are conducive to learning and which foster
the development of the individual student.
(4) Safeguard and improve the quality of teaching and learning by emphasising the upgrading of professional skills
and knowledge. The School and its staff acknowledge
that this upgrading of skills and experience can best occur when both the School and staff share responsibility
for professional development by undertaking both inservice and external courses and training partly during
school time and partly during the teachers’ own time in
approximately equal proportion.
Note: The school allocates eight (8) student free days
for Professional Development each year.
11.—SALARY RATES
(1) (a) The minimum annual rate of salary payable to teachers prescribed in Clause 11.—Salaries of the Independent
Schools’ Teachers’Award 1976 shall be increased as follows—
Per Annum
$

2.5%
from 7 Aug 2000
Per Annum
$

2%
from 6 Aug 2001
Per Annum
$

26,416
27,991
29,565
31,383
33,079
34,532
35,986
37,802
39,800
41,437
42,890
44,707
46,524

27,076
28,690
30,304
32,167
33,906
35,395
36,885
38,747
40,795
42,473
43,962
45,824
47,687

27,617
29,264
30,910
32,810
34,584
36,103
37,623
39,522
41,611
43,322
44,841
46,740
48,641

Step

1
2
3
4
5
6
7
8
9
10
11
12
13
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(b) The minimum annual rate of salary payable to Administrative and Technical Officers as prescribed in Clause
14.—Salaries of the Independent Schools Administrative and
Technical Officers Award (1993) shall be increased as follows—
Step
Per Annum
$

2.5%
from 7 Aug
2000
Per Annum
$

2%
from 6 Aug
2001
Per Annum
$

Level 1

1
22,817
23,387
23,855
2
23,112
23,690
24,164
3
23,407
23,992
24,472
4
23,702
24,295
24,781
5
23,997
24,597
25,089
6
24,292
24,899
25,397
Level 2
1
25,177
25,806
26,322
2
25,767
26,411
26,939
3
26,357
27,016
27,556
4
26,947
27,621
28,173
5
27,537
28,225
28,790
6
28,128
28,831
29,408
Level 3
1
29,308
30,041
30,641
2
30,016
30,766
31,391
3
30,724
31,492
32,122
4
31,432
32,218
32,862
5
32,140
32,944
33,603
6
32,848
33,669
34,342
Level 4
1
31,078
31,885
32,492
2
32,258
33,064
33,725
3
33,438
34,274
34,959
4
34,618
35,483
36,193
5
35,799
36,694
37,428
6
36,979
37,903
38,661
(c) The minimum hourly rate of pay for Teachers’ Aides as
described in Clause 14.—Wages of Teachers’ Aides’ (Independent Schools) Award 1988 shall be increased as follows—
Step
Per Hour
$

2.5%
from 7 Aug 2000
Per Hour
$

2%
from 6 Aug 2001
Per Hour
$

1
11.85
12.15
12.39
2
12.07
12.37
12.62
3
12.31
12.62
12.87
4
12.59
12.90
13.16
5
12.93
13.25
13.52
6
13.37
13.70
13.97
7
13.45
13.79
14.07
8
13.74
14.08
14.36
9
13.82
14.17
14.45
10
14.19
14.54
14.83
11
14.54
14.90
15.20
12
14.76
15.13
15.43
13
14.88
15.25
15.56
(2) Any subsequent Safety Net Adjustments that apply after
the 7th day of August, 2000 will be absorbed into the above
increases.
(3) Increments from one step to another will be paid on
completion of the equivalent of a full time year worked.
12.—AGREED EFFICIENCY IMPROVEMENTS
(1) Payment for Relief Teachers
Notwithstanding the provisions of subclause (5) of Clause
11.—Salaries of the award, relief teachers employed for five
days or less may be engaged and paid by the day or half day.
A half day is determined as the hours usually worked in the
School prior to, or immediately following, the lunch break.
(2) First Appointment
(a) A staff member appointed to his/her first position shall
be regarded as being temporary for twelve months. If, at the
end of the first twelve months, the staff member is deemed by
the School not to have developed adequate skills, the staff
member may have his/her temporary appointment extended.
This would be subject to subclause (2) of Clause 2.—Induction in Appendix 1 of the award.
(b) Staff members appointed to the School are employed
under the conditions and statements as set out in the School
document “Qualities of Quintilian Staff Members” (Appendix 1).
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(3) Part Time Work Contracts
The School may vary the hours of employment of part time
staff members on an annual basis, with notice of such variations to be given as per the awards.
(4) ‘B’ Class Bus Licence
There is an expectation that staff members at the School
possess or be prepared to obtain a ‘B’ Class driver’s licence.
The School is prepared to make financial provisions for those
staff members who are employed by the School but do not
possess their ‘B’ Class driver’s licence.
(5) Appraisal Process
An Appraisal process has been derived and agreed to by
staff and is considered to support that outlined in the award.
(6) Pupil/Teacher Ratio
In order to achieve the goals of the School, the School aims
to maintain a low pupil/teacher ratio of approximately 20:1.
13.—AGREED ENTITLEMENTS
(1) Family/Study Leave
(a) A staff member who is unable to attend or remain at his/
her place of employment during the normal hours of duty due
to a pressing reason relating to immediate family obligations
or who wishes to take leave to attend to study commitments,
shall be entitled to take paid leave of up to four days per year.
A maximum of two days per year may be taken as study leave.
(b) Such leave shall be debited to the staff member’s accrued sick leave, provided that the staff member’s minimum
accrued sick leave is not less than ten days in any year.
(c) Part time staff members shall be entitled to Family/Study
Leave in proportion to their working load.
(d) Such leave shall not accrue from year to year.
(e) Such leave shall not prejudice a staff member’s rights to
special leave in accordance with the provisions of the award.
(2) Parental Leave
(a) Staff members shall be entitled to parental leave in accordance with current minimum provisions as contained in
the Australian Industrial Relations Act 1993.
(b) The School may grant an extension of parental leave of
up to twelve months by agreement between the staff member
and the School.
(c) Staff members requesting an extension of parental leave
are required to give one term’s notice of such a request.
(3) Duties Other Than Teaching (D.O.T.T.) Time
(a) Classroom teachers will be provided with D.O.T.T. time
when classes are being taken by specialist staff.
(b) In the event that a specialist teacher is absent, classroom
teachers will maintain responsibility for their own classes.
Where the period of absence is protracted then relief teachers
will be employed to provide D.O.T.T.
14.—PROFESSIONAL RESPONSIBILITIES
(1) The parties recognise that there is a wide range of duties
and responsibilities included in the education of children.
(2) The parties acknowledge that much of the ethos and
culture of the School derives from activities involving staff
and students outside regular class-based instruction.
(3) Duty of care responsibilities must be considered in the
planning of activities conducted by the School.
(4) The School Council recognises the need for collaborative planning with all staff members and the need to
acknowledge the efforts of those staff who contribute significantly to the life and values of the School.
(5) The competence, skills and qualifications of staff members
will be considered in the planning and allocation of activities
conducted by the School, having regard for the staff member’s
professional development and personal responsibilities.
15.—LONG SERVICE LEAVE
(1) Long Service Leave—Teachers
(a) Notwithstanding the provisions of subclause (1) of Clause
10.—Long Service Leave of the award, a teacher who has
completed eight years’ continuous service with the School shall
be entitled to take ten weeks’ long service leave on full pay,
corresponding with a school term.
(b) Pro-rata long service leave will be paid after 7 years, on
termination of employment.
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(c) At least six months’ notice of intention to take long service leave, submitted in writing to the Principal, is required.
(2) Long Service Leave—Non Teaching Staff
(d) From 1 January 1997 long service leave entitlements
will accrue at the rate of 1 week per year of service.
(e) A staff member will be entitled to paid long service leave
on the accrual of 10 weeks of such leave.
(f) Pro-rata long service leave will be paid after 7 years, on
termination of employment.
(g) At least six months notice of intention to take long service leave, submitted in writing to the Principal is required.
16.—DISPUTE RESOLUTION PROCEDURE
A dispute is defined as any question, dispute or difficulty
arising out of this agreement.
The following procedure shall apply to the resolution of
such a dispute—
(1) The parties to the dispute shall make reasonable attempts to resolve the matter by mutual discussion
and determination.
(2) If the parties are unable to resolve the dispute, the
matter, at the request of either party, shall be referred
to a meeting between the parties to the agreement
together with any additional representatives as may
be agreed by the parties.
(3) If the matter is not then resolved it shall be referred
to the Western Australian Industrial Relations Commission.
17.—NO REDUCTION
Nothing contained herein shall entitle the School to reduce
the salary or conditions of a staff member which prevailed
prior to entering into this agreement, except where provided
by this agreement.
18.—NO PRECEDENT
It is a condition of this agreement that the parties will not
seek to use the terms contained herein as a precedent for other
enterprise agreements, whether they involve the School or not.
19.—SIGNATORIES
............................................
(Signature)
AMANDA CAROL NAYTON
(Name of signatory in block letters)
Quintilian School
............................................
(Signature)
T. I. HOWE
(Name of signatory in block letters)
Independent Schools Salaried Officers’
Association of Western Australia,
Industrial Union of Workers
............................................
(Signature)
HELEN CREED
(Name of signatory in block letters)
Australian Liquor, Hospitality and
Miscellaneous Workers’ Union, Western
Australian Branch
APPENDIX 1
QUALITIES OF QUINTILIAN STAFF MEMBERS
Staff of the Quintilian School are employed on the basis
that they do not view their role simply as a “job”. Rather, staff
see their role at our school as a commitment to the child, the
school, the parents of the school, their fellow staff members,
and their own professional duties and professional development.
At all times members of the staff of the Quintilian School
are expected to exhibit the following qualities and responsibilities—
1. Professional Responsibilities
• at all times staff approach their role in a professional manner—it is never seen merely as a job
to be done
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• autonomous—staff are trusted to take responsibility for their own teaching/learning programme,
whilst being provided with whatever support is
necessary for them to undertake their role efficiently and effectively
• a freedom exists for academic thought—whilst
there is an academic rigour in the school, through
individual will, encouragement and support, staff
are able to try new techniques, learning strategies, etc.
• commitment to the child and to the school
• willingness to take on special responsibilities,
across the school
• commitment to further, and reflective, learning,
through in-servicing and following areas of interest and teaching strength
• socially responsive to all situations involving the
children, their parents and other school staff and
council members
• humour—there is a belief that once a child is
“happy” at school, and content that they are valued, then academic progress will ensue. Use of
humour helps break down any barriers
• relaxed atmosphere—there is no undue pressure
put on children to achieve nor behave in a particular manner, other than that which is socially
responsible and socially acceptable
• believe in children as independent learners—the
underpinning of our teaching philosophy
• promotion of staff and student creativity and a
recognition of the uniqueness of individual talents
2. Classroom Responsibilities
• take initiative for “out of classroom” activities
• cater for individual needs with respect to age and
ability
• flexible to change as needs dictate
• spontaneous—answering needs as they arise
• warm approach throughout school between staff
and children, staff and staff, and staff and parents—a warm, caring, friendly atmosphere
actually exists in the school; it is not a goal to be
reached
• augment existing curriculum as the needs of the
child or class or school desire
• approachable—staff always avail themselves of
this opportunity. It is only by opening the lines
of communication in this way can a sound relationship between student/parents/ and teacher be
established and maintained
• children have rights, within certain defined
boundaries i.e. staff actively promote a respect
for the individual through modelling the behaviours required and then maintaining this focus as
the behaviour is learnt
• unique appreciation of each child’s comfort
zones—staff know each child “intimately” and
thus know the limit to which each child can be
taken
• diagnostic resources are constantly in use by all
staff, either informally or formally as the situation dictates
• value highly the parent/teacher partnership—it is
through the establishment and maintenance of this
partnership, that children can learn to value education
• teachers provide a creative and stimulating programme which is aligned to Education
Department syllabi and curricula.
3. General School Responsibilities
• hold a bus driver’s licence—to be able to deliver
a programme that is varied and interesting, this
licence enables teachers to take their teaching/
learning programme outside the bounds of the
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classroom and to make the most of incidental
learning opportunities
• after hours expectation—this exists but is not
quantified. However, staff make a commitment
to out-of-hours activities—especially camps,
meetings, extra-curricular activities for the children, and professional development
• being accessible to parents at any time—this is
vital for accurate communication, and for the
continual promotion of acknowledging the needs
of the individual child.
• or example, teachers meet with parents individually, early in first term. With regard to any tandem
partnerships, both partners attend
• know all children’s names, all parents’ names and
how any social interactions may affect the child’s
performance, esteem
• actively promote the school to the community and
particularly to prospective parents and students.
This is especially for Pre-primary teachers for
children moving into Year 1
The above identified qualities and responsibilities are indicative of the expectations of staff, at our school. However
there has been no attempt made to draw up an exclusive nor
exhaustive list. The aim is to provide a framework from within
which staff can work and develop.

RAC—ASSISTANCE CENTRE, ENTERPRISE
AGREEMENT 2000.
No. AG 259 of 2000.
2000 WAIRC 01707
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ROYAL AUTOMOBILE CLUB OF WA
(INCORPORATED), APPLICANT
v.
AUSTRALIAN
MUNICIPAL,
ADMINISTRATIVE, CLERICAL AND
SERVICES UNION OF EMPLOYEES,
W.A.
CLERICAL
AND
ADMINISTRATIVE
BRANCH,
RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
FRIDAY, 29 DECEMBER 2000
FILE NO
AG 259 OF 2000
CITATION NO. 2000 WAIRC 01707
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Agreement registered.
Ms C Brown
Mr M Cane

_______________________________________________________________________________

Order.
HAVING heard Ms C Brown on behalf of the Applicant and
Mr M Cane on behalf of the Respondent, and by consent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby orders —
(1) THAT the RAC—Assistance Centre, Enterprise
Agreement 2000 as filed in the Commission on 8
November 2000 in the terms of the following schedule be and is hereby registered as an industrial
agreement.
(2) THAT the RAC Assistance Centre (Enterprise Bargaining) Agreement 1998 AG 176/1998 be and is
hereby cancelled.
(Sgd.) J.H. SMITH,
[L.S.]
Commissioner.
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Schedule.
1.—TITLE
This Agreement shall be known as the “RAC—Assistance
Centre, Enterprise Agreement 2000”.
2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and scope
4. Incidence and parties bound
5. Operation and effect of Agreement
6. Relationship to parent award
7. Commitments and understandings
8. Annual Leave
9. Long Service Leave
10. Personal Sick Leave
11. Bereavement and Compassionate Leave
12. Carer’s Leave
13. Journey cover insurance
14. Travelling expenses
15. Redeployment and redundancy
16. Wages
17. Classification and engagement conditions
18. Shift loadings and Composite Rate
19. Flexible hours of work
20. Shift swaps
21. Meal and rest breaks
22. Study assistance
23. Job share arrangements
24. Employee consultation
25. Dispute settlement procedure
26. No extra claims
27. Union Representatives
28. Number of employees
29. Renewal of agreement
3.—AREA AND SCOPE
The area and scope of this Agreement shall be that prescribed
by the Clerks’ (RAC Control Room Officers) Award 1988,
No A42 of 1987, (‘the Award”).
4.—INCIDENCE AND PARTIES BOUND
(1) This Agreement shall be binding on the parties to the
Agreement individually and collectively and shall apply to
employees of the Royal Automobile Club of WA (Inc.) (“referred to as RAC”), whether members or not of the Union
party to this Agreement, who are engaged in the classifications contained in the Award.
(2) The parties to this Agreement are—
(a) The Royal Automobile Club of WA (Inc); and
(b) The Australian Municipal, Administrative, Clerical
and Services Union of Employees, W.A. Clerical and
Administrative Branch (“the Union”).
5.—OPERATION AND EFFECT OF AGREEMENT
(1) This Agreement shall operate from the commencement
of the first pay period following its registration and shall expire on 1 August 2002.
(2) Upon its registration, this Agreement shall wholly replace Agreement No 176 of 1998.
6.—RELATIONSHIP TO PARENT AWARD
This Agreement shall be read and interpreted wholly in conjunction with the Award. Where there is any inconsistency
between this Agreement and the Award, this Agreement shall
prevail to the extent of that inconsistency.
7.—COMMITMENTS AND UNDERSTANDINGS
(1) Consultation
RAC is committed to maintaining the consultation process
outlined in clause 24.—Employee Consultation of this Agreement to ensure employee’s views are genuinely considered
before decisions affecting them are implemented.
(2) Call monitoring and recording
Within 3 months of the commencement of this Agreement,
RAC shall implement a procedure to monitor and record calls.
The procedure will be developed in consultation with employees and be implemented following agreement by RAC and a
vote of the majority of employees. The procedure shall remain in force for the duration of this Agreement.
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(3) “Recall” practice
Employees acknowledge and understand the practice of
payment of “recall” shall change to reflect the provisions outlined in sub clause 11(7) of the Award with effect from the
commencement of this Agreement. From the commencement
of this Agreement, recall payments prescribed by the Award
shall only be paid to an employee who is required to return to
work to perform overtime duties after having completed their
rostered ordinary hours and returned to their home on any
day.
(4) Performance linked pay
One of RAC’s corporate objectives is to reward for excellence. Consistent with this objective is the commitment by
Assistance Centre management and staff to develop and trial
a performance payment system during the second year of this
Agreement.
The system must contain the following features—
· Reward individual performance
· Contain agreed work behaviours and outcomes to
objectively measure performance
· The employee has substantial control over each
measure of performance
· The scale of performance (eg: 1 to 5 or poor to excellent) can be used to allocate a share of a monetary
reward determined by RAC
· Consideration of training, rostering and employee
health and safety
· Contain a grievance procedure for employees to have
their performance and entitlement to performance
pay reviewed
· Have the support of RAC and the majority of affected employees.
Clause 16 (2) outlines the commitment by RAC and its employees to have an agreed system in place by 1 August 2001.
(5) The removal of the restrictive provisions relating to the
employment of casuals is not intended to significantly alter
the current ratio of casuals to permanent’s, or the practice of
engaging casual staff that existed at the time this agreement
commenced. Casuals will only be recruited when the work
cannot reasonably be performed by permanent staff.
8.—ANNUAL LEAVE
(1) Annual leave accrued during the life of this Agreement
must be taken within 12 months of it falling due unless otherwise agreed.
(2) Employees may, by agreement, elect to have accrued
annual leave and leave loading in excess of 25 days paid out.
(3) By agreement with the Team Manager, annual leave may
be taken in periods of less than one week including single day
absences.
(4) This clause does not apply to casuals.
9.—LONG SERVICE LEAVE
(1) In lieu of the Long Service Leave General Order entitlement and at the employee’s request and by agreement, long
service leave may be taken as follows—
(a) eight weeks after the completion of 10 years service; and
(b) an additional five weeks after the completion of 15
years service.
(2) The rate of pay in each case will be the rate of pay being
earned when the leave is taken.
(3) In the event of termination an employee will be paid
pro-rata leave based on 13 weeks less any leave taken/paid
pursuant to this clause.
(4) An entitlement to long service leave need not be taken in
one period. By agreement with the Assistance Centre Manager, such leave may be taken in broken periods provided it is
suitable to the business and can be taken in a manner which
does not generally cost the business more compared to the
cost for the leave to be taken in one period.
(5) To facilitate the compaction of and clearing of accrued
long service leave, an employee may request a portion of accrued leave be paid in lieu of the requirement to take long
service leave provided—
(a) the leave has fully accrued; and
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(b) at least half of the accrued leave is actually taken as
paid time off;
(c) payment is at the rate that would otherwise be payable to the employee if the employee takes the leave;
(d) the employee’s Manager approves the request.
(6) This clause shall not apply to casuals.
10.—PERSONAL SICK LEAVE
(1) Personal sick leave shall accrue pro-rata on a weekly
basis (1.4615 hours per week) to a maximum of ten (10) days
(76 hours). Part time employees shall accrue such leave based
on a proportionate basis.
(2) Personal sick leave not taken in any year accumulates to
a total not exceeding 52 working weeks.
(3) Medical evidence of illness or injury is to be provided
when requested or in any case where an absence extends beyond two (2) or more consecutive days.
(4) Personal sick leave entitlements accumulated prior to
registration of this Agreement will be carried into this Agreement.
(5) This clause shall not apply to casuals.
11.—BEREAVEMENT AND COMPASSIONATE LEAVE
(1) An employee shall be entitled to four (4) days paid bereavement leave in the event of the death of a family member.
(2) An employee shall be entitled to 4 days paid compassionate leave per annum in the event of the serious illness of a
family member.
(3) A family member shall include parent, child, spouse, de
facto spouse, step parent, step child, sibling, grandparent or
any person who, immediately before their death, lived with
the employee as a family member.
(4) The employee may be required to produce documentary
evidence relating to the death and/or serious illness of the family member.
(5) This leave is not cumulative and does not apply to casuals.
12.—CARER’S LEAVE
(1) Subject to this clause, where an employee has accrued
an entitlement to personal sick leave in accordance with Award
and clause 10 of this Agreement, the employee may utilise
part of that entitlement to care for a “family member” who is
sick and requires the employee’s care. Leave may be taken for
part of a single day.
(2) The entitlement to use personal sick leave is subject to
the employee being responsible for the care of the family
member concerned. For the purposes of this clause, family
member shall have the same meaning as described in sub clause
(3) of clause 11 of this Agreement.
(3) An employee may access up to 10 days of accrued personal sick leave in any 12 month period for the purposes
outlined in sub clause (1) of this clause provided the employee
retains a minimum of 10 days personal sick leave. Where the
employee does not have a minimum of 10 days personal sick
leave accrued, the employee may access a maximum of 5 days
personal sick leave as Carer’s leave in any 12 month period.
(4) The employee must, if required by the employer, establish by production of a medical certificate or statutory
declaration, the illness of the person concerned and that the
illness is such as to require care by another.
(5) An employee must not take leave under this clause where
another person has taken leave to care for the same person
unless there are exceptional circumstances and such leave is
approved by the Manager.
(6) (a) To be entitled to payment under this clause, the employee must provide—
(i) notice prior to the absence of the intention to take
leave unless it is impractical to do so; and
(ii) the name of the person requiring care; and
(iii) the relationship to the employee of the person requiring care; and
(iv) the reason for taking such leave; and
(v) the estimated length of such absence.
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(b) If it is not practicable for the employee to give prior
notice of absence, the employee must notify the employer by
telephone of such absence at the first opportunity on the day
of the absence.
(7) Each day or part of a day of leave taken under this clause
shall reduce the quantum of personal sick leave provided for
by this Agreement and the Award.
(8) An employee may elect, with consent of the employer,
to take unpaid leave for the purpose outlined in subclause (1)
of this clause.
(9) This clause does not apply to casuals.
13.—JOURNEY COVER INSURANCE
The RAC shall arrange and pay for employees to be insured
for “journey accidents”.
14.—TRAVELLING EXPENSES
When an employee is temporarily required to work or train
at a location other than the employee’s usual place of work,
the employer will pay any expenses over what is normally
incurred.
15 .—REDEPLOYMENT AND REDUNDANCY
(1) Where an employee is made redundant as defined in the
RAC Human Resources Strategy on Redundancy and Redeployment, the employee shall be paid 3 weeks wages for each
completed year of service to a maximum of 75 weeks pay.
(2) “Weeks pay” for the purposes of this clause means the
employee’s base rate of pay for working the employee’s contracted ordinary hours of work and shall exclude any payment
for overtime, penalties, bonuses or loading of any kind.
(3) All other conditions contained in the Redundancy strategy referred to in sub clause (1) hereof shall apply to the
employee.
16.—WAGES
(1) Subject to this clause, the base rates of pay for work
performed in accordance with this Agreement and the Award
shall be—
Base Rate

pp commencing
1 August 2000
(Including 4%)

pp commencing
1 August 2001
(Including 3.5%)

GRADE 1
Level 1
498.33
518.26
536.40
Level 2
501.75
521.82
540.08
GRADE 2
Level 1
511.14
531.58
550.18
Level 2
516.28
536.93
555.72
GRADE 3
Level 1
523.35
544.28
563.30
Level 2
538.61
560.15
579.76
GRADE 4
Level 1
550.58
572.60
592.64
Level 2
569.13
591.89
612.61
(2) Performance Based Pay System
The RAC and its employees are committed to developing
by consultation, an agreed Performance Pay system, as identified in clause 7.(4) of this agreement. It is their intention that
this should be developed and trialed during the life of this
agreement. There shall be no further pay increases beyond 1
August 2001 until agreement and implementation of such a
system has occurred.
17 .—CLASSIFICATION AND ENGAGEMENT
CONDITIONS
(1) Probation
For the first three months of employment at RAC, employees shall be engaged on a probationary period during which
time either the employer or the employee may terminate the
employment with one week’s notice.
(2) Classification and payment during training
Upon engagement, an employee shall be notified of the grade
at which the employee’s employment will be based and shall
be paid at that rate despite being able to perform a limited
range of those duties during the initial period of training.
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(3) Higher Duties
(a) An employee classified as a Grade 4 who performs
in a relief capacity for a Team Leader for one whole
shift shall be paid a loading of 10% calculated on
the employee’s ordinary base rate of pay.
(b) Employees engaged in a Grade 4 position at 15 September 2000 who have not been required to
undertake higher duties shall continue to have the
right to refuse a request to perform higher duties.
(4) Classification
Employees shall be engaged in one of the following grades
where the principal function, as determined by RAC, requires
the employee to perform at the prescribed level. The classification structure shall be read and interpreted in conjunction
with the job description published by RAC from time to time.
An employee may refer any grievance or dispute regarding
his or her grading under this clause for resolution under clause
21.- Dispute Settlement Procedure.
(a) Customer Service Consultant Grade 1
A Grade 1 Customer Service Consultant means an employee
who performs and is accountable for clerical work within established routines, methods and procedures. Supervision is
routine or direct dependent on the level of work experience of
the employee.
Skills at this level include—
(i) operate computerised call taking system, outgoing
call function and relevant databases
(ii) Enter, retrieve and print data using basic menu driven
options of the relevant databases and computer systems
(iii) Receive, sort, distribute and action incoming messages, documents and requests for services
(iv) Receive, sort, distribute and record financial transactions
(v) Acquire and apply a limited knowledge of assistance centre services and procedures
(vi) Relay information to relevant internal and external
persons including members, the public and service
providers
(vii) Share knowledge of practices and procedures with
new Customer Service Consultants
(viii) Make decisions within the range of responsibility
for the position
(b) Customer Service Consultant Grade 2
A Grade 2 Customer Service Consultant means an employee
who uses a more extensive range of skills and knowledge at a
higher level than required at Grade 1. They are responsible
for their own work and are subject to general supervision.
In addition to the requirements of Grade 1 Customer Service Consultant, skills at this grade include—
(i) Acquire and apply a working knowledge of assistance centre services and procedures
(ii) Assist in the processing and maintenance of financial transactions and records
(iii) Assist with on the job training
A task indicative of the skill level at this grade includes
amending the membership database.
(c) Customer Service Consultant Grade 3
A Grade 3 Customer Service Consultant performs tasks and
uses a more extensive range of skills and knowledge at a higher
level than required at grade 2. An employee at this grade is
subject to general supervision and exercises limited discretion within their range of skills and knowledge and established
guidelines.
In addition to the requirements at Grade 2, skills at this grade
include—
(i) Receive and act upon customer inquiries relating to
more complex services and products
(ii) Authorise decisions within the range of responsibility for the position
(d) Customer Service Consultant Grade 4
A Grade 4 Customer Service Consultant means an employee
who use a more extensive range of skills and knowledge at a
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higher level than required at grade 3. Supervision is general
and the employee may be required to supervise other employees and exercise discretion and initiative within prescribed
limits.
In addition to the requirements at Grade 3, skills at this grade
include—
(i) Operate the dispatch systems to distribute jobs efficiently
(ii) Use available communication systems to coordinate
workflow
(iii) Manage the use of resources to comply with internal and external regulations such as industrial awards,
enterprise agreements, relevant legislation and policy
(iv) Undertake higher duties on a relief basis during
breaks and periods of leave
18 .—SHIFT LOADINGS AND COMPOSITE RATE
(1) A loading of twenty percent (20%) in addition to the
ordinary rate of pay shall be paid for time worked on all shifts
that commence between 6.00pm and 4.00am.
(2) The loading referred to in sub clause (1) above shall not
apply to any work performed on Saturday Sunday or holidays
prescribed by the Award.
(3) Where the RAC elects to pay a “composite rate” that
rate shall be an average of the following payments that would
otherwise be payable for work performed during the full rotational roster established for the Assistance Centre from time
to time—
(a) Base rate for employee’s classification
(b) Shift penalties
(c) Loadings for Saturday and Sunday
(d) Payment for 10 public holidays at time and one half
(4) The Composite rate shall be varied on any occasion that
the Assistance Centre Roster is varied or the cycle is increased
or decreased due to changes in staffing levels. Employees shall
be provided with a written statement outlining the calculation
of the new Composite rate.
19 .—FLEXIBLE HOURS OF WORK
(1) All Employees
(a) The Assistance Centre roster shall be established in
consultation with employees and may be varied by
RAC giving 4 weeks notice.
(b) RAC shall prepare a roster specifying the ordinary
hours for all employees for the Christmas and New
Year period in consultation with employees. Such
roster shall be published 8 weeks in advance of it
coming into effect.
(c) Unless otherwise agreed between RAC and the majority of employees, the changes resulting from the
Christmas roster referred to in sub clause (1)(b) above
shall be implemented using the flexible hours of work
arrangements prescribed by this clause and shall not
result in a change to the composite rate.
(d) Subject to paragraph (g) of this sub clause and sub
clause (3) this clause, an employee’s specific roster
of ordinary hours may be varied by—
(i) agreement between the employee and RAC;
or
(ii) arranging a shift swap in accordance with RAC
policy; or
(iii) where there is no agreement between the employee and RAC, by RAC giving notice of 3
weeks to the employee.
(e) By agreement with the Team Manager, an employee
may elect to work less or more ordinary hours in
any three weekly roster cycle.
(i) Where an employee works more ordinary
hours than their contracted minimum ordinary
hours, the employee shall arrange with the
Team Manager to be rostered off in the next
roster cycle for the amount of additional hours
worked or be paid those additional hours at
the employee’s composite rate of pay.
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(ii) Where an employee works less ordinary hours
than their contracted minimum ordinary hours,
the employee shall arrange with the Team
Manager to be rostered in the next roster cycle to work the number of additional hours
not worked in the previous cycle. Such work
shall be paid at the employee’s composite rate
of pay.
(iii) In the event the employee’s employment is terminated prior to the additional hours being
worked, RAC may deduct from any monies
owing to the employee, the money that would
have otherwise be payable to the employee
for working those hours.
(iv) In the event the employee’s employment is terminated prior to the employee being able to
take the paid time off, RAC shall pay to the
employee the money that would otherwise
have been payable for the additional hours
worked in the previous roster cycle.
(v) Where an employee is engaged as a “day
worker” as defined in the Award and does not
receive a “composite rate”, the rate of pay for
the purposes of this sub clause shall be the
employee’s base rate of pay for ordinary hours.
(f) Where an employee has entered into an arrangement
in accordance with paragraph (e) of sub clause (1)
hereof, the employee shall not be entitled to additional payments, penalties or overtime arising from
the variation to their ordinary hours of work.
(g) A full time or part time employee who has been given
3 weeks notice to vary the employee’s roster, and
who believes they would suffer personal hardship
by the implementation of that change because of the
period of notice, may request a review of the variation by the Assistance Centre Manager. Should the
matter remain in “dispute”, the employee may utilise the Dispute Settlement Procedure at clause 25
of this Agreement.
(2) Part time Shift Employees—Overtime
(a) Where a part time shift employee is required to work
additional hours in excess of the employee’s contracted weekly number of hours, the employee will
be paid such additional hours as overtime in accordance with this sub clause.
(b) Payment shall be at the rate of 50% in addition to
the employee’s base rate of pay for all additional
hours up to 38 in any one week or up to the maximum number of hours for a full shift on any one
day, except recalls in which case the employee shall
be paid the rate and minimum number of hours prescribed by sub clause (7) of the clause 11.- Overtime
of the Award.
(c) Work performed in accordance with this clause shall
be considered overtime for all purposes of the Award
and shall not be considered as ordinary time for the
purposes of Superannuation, sick leave, annual leave
or any other kind of leave to which the employee
may be entitled.
(d) An employee who performs overtime on any day on
which no ordinary hours will be performed shall be
engaged for a minimum of 3 hours. By agreement
with the Team Leader or Team Manager the minimum may be reduced in which case the employee
shall only be paid for time worked.
(3) Part time employees—Variation of ordinary hours
(a) The roster of ordinary hours for a part time employee
may be varied by—
(i) agreement between the employee and RAC;
or
(ii) arranging a shift swap in accordance with RAC
policy; or
(iii) where there is no agreement between the employee and RAC, by RAC giving notice of 3
weeks to the employee.
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(b) In circumstances where there is no agreement and
notice is given in accordance with paragraph (a)(iii)
of this sub clause, any variation to the employee’s
roster shall not exceed 2 hours.
(c) Unless otherwise agreed a part time employee shall
not be compelled to commence work prior to 6.00am.
(4) Casual Employees
Regardless of anything contained in the Award, RAC may
engage a casual employee without restriction to the length of
each engagement.
(5) Notice of variation from 1 August 2001
The notice referred to in sub paragraph 1(d)(iii), sub clause
1(g) and sub paragraph 3(a)(iii) of this clause shall be reduced
to 2 weeks with effect from the first pay period commencing
on or after 1 August 2001. The parties shall review the operation of this clause and shall not suffer any prejudice in their
position for having agreed to trial the 2 week notice period.
20.—SHIFT SWAPS
(1) An employee may arrange with another employee to swap
a full rostered shift of ordinary hours provided such change
does not adversely impact upon the business and it complies
with the following requirements—
(a) Both employee’s have the appropriate skills, training and qualifications to perform the job the subject
of the swap; and
(b) Three days notice of a request to swap shifts is made
to the Team Leader; and
(c) The swap must be completed within the subsequent
roster cycle; and
(d) The rate of pay for the swapped shift shall be at the
rate of pay applicable to the employee and shift originally swapped.
(2) Unless genuine exceptional circumstances exist, approval
will not be granted for an employee to work two rostered shifts
on any one calendar day.
21.—MEAL AND REST BREAKS
(1) Nightshift Meal Break
Where an employee working on a night shift is not relieved
from the employee’s workstation to take the prescribed meal
break, the employee shall be paid a meal allowance of $6.50.
(2) Foregoing a meal break—Part time shift employee’s only
Where a part time shift employee is required to work additional hours, or overtime beyond the employee’s rostered shift,
the employee may elect to forego the entitlement to a paid
meal break and instead receive payment for that break at the
employee’s base rate plus 50%. Provided no employee shall
work continuously without such break for more than 6 hours.
(3) Additional rest breaks
Parties recognise the need to ensure a high level of customer service is achieved at all times and the well-being of
employees. To ensure both these needs are achieved, the following procedure shall apply in addition to the entitlement to
meal and tea breaks prescribed by the Award—
(a) Employees may, with the approval of their Team
Leader take a short break away from the workstation.
(b) Breaks should occur after approximately 2 hours of
high call demand and in such a manner that service
levels are not impacted.
Employees and management agree to work co-operatively
to minimise the impact on the business including reaching
agreement around the times of taking a short break.
22.—STUDY ASSISTANCE
In addition to the benefits prescribed by the RAC training
policy, employees who are required by the RAC to attend a
training or educational course shall be entitled to be reimbursed the purchase cost of any prescribed books upon
satisfactory evidence of such expenditure. Provided that reimbursement shall be on an annual basis subject to the
employee demonstrating satisfactory progress in the course.
23.—JOB SHARE ARRANGEMENTS
(1) Definitions
Job Sharing is an agreement where two employees voluntarily share all of the duties and responsibilities of a permanent
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position. Job sharing is by necessity completely voluntary on
the part of the job share partners and which approved by RAC.
Employees who choose to job share will continue to participate in employee development programs such as
performance appraisals, pay for performance and career development activities.
(2) Access to job sharing
(a) Job sharing will be available by agreement between
the relevant manager and the employees concerned.
(b) RAC will coordinate employee’s requests in relation to job sharing.
(3) Hours of work
(a) The job sharers, in conjunction with the appropriate
manager will determine how the job is to be split
and agree to the hours within the designated spread
of hours.
(b) The hours of work of the job share team shall not
exceed the maximum number of ordinary hours per
three weekly cycle, except in the case of paid overtime or as time off in lieu of overtime.
(c) A job sharer’s three weekly cycle of hours will be
set as “agreed pattern of hours” and will not be
changed except by the mutual consent of both job
sharers and RAC.
(4) Absences on leave
(a) In the case of a short term casual absence such as
sick leave, of the job sharer’s partner, the remaining
job sharer may volunteer to relieve.
(b) In the case of planned or structured absence, the job
sharer’s partner may elect to take such leave at the
same time. Should leave be taken separately, the remaining job sharer may volunteer to relieve.
(c) Where the business needs dictate that the absence of
the job sharer be covered, it is highly desirable that
the remaining job sharer be prepared to relieve.
(d) Where a planned or structured absence of one job
sharer is relieved by the remaining job sharer for
less than a three weekly cycle the aggregate number
of hours worked by the remaining job sharer shall
not exceed those of a full time employee.
(5) Overtime
A job sharer shall be paid overtime or receive paid time off
in lieu of overtime at the rate prescribed for part time employees except where the job sharer agrees to relieve in the other
portion of the job sharing position during periods of sick leave,
annual leave or other authorised absences, the employee shall
only be entitled to payment at single time.
(6) Salary and conditions of employment
Subject to this Agreement and the Award, job sharers receive on a pro rata basis any conditions, including fringe
benefits, for the relevant classification of the position filled in
proportion to the hours worked by each job sharer.
(7) Contract of employment and job sharing agreement
(a) The working arrangements and responsibilities for
a particular position shall be mutually determined
by RAC and both job sharers, including any variations in such working arrangements and
responsibilities that may be required to be made from
time to time.
(b) The contract of employment will incorporate such
matters as the number of hours to be worked by each
job sharer, when those hours are to be worked, overlap time, the job description for the position and
procedures that outline the termination of the contract. The job description issued will be that prepared
for the established position.
(8) Vacation of job sharing position
(a) The status, classification, nature and responsibilities of a position shall not alter
whether the
position is being filled on a shared or individual basis.
(b) An individual job sharer may indicate their intention to terminate a job sharing arrangement on the
giving of four weeks notice in writing to RAC.
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(c) In the event one job sharer vacates the position for
whatever reasons, the remaining job sharer may be
provided with the option of having sole appointment
to the position and assuming all work and hours. If
this is not acceptable to the employee and they request to continue on a job share basis, RAC will
actively endeavour to find a new job share partner
upon which a new agreement shall be negotiated.
(d) Where a job share arrangement cannot be established,
RAC shall, subject to availability, offer the employee
a part time position subject to the terms of this Agreement and the prevailing roster arrangements for part
time employees and the employee shall not unreasonably refuse such offer.
(9) Continuity of service
A change in the mode of employment from full time or part
time to job share or vice versa does not break the continuity
of employment or service. All accrued benefits are fully transferable from one mode of employment to another.
24.—EMPLOYEE CONSULTATION
(1) RAC shall consult with employees on matters relating
to workplace change that affect the way in which work is organised or performed.
(2) The term “consult” is understood by employees and RAC
to mean the process of affording employees the opportunity
to provide their views or suggestions to management and in
return the commitment by management to give genuine consideration to those views when making a decision.
(3) RAC undertakes to inform all employees as soon as reasonably possible, of changes that are likely to be implemented
and to consult with employees about those changes.
(4) The consultation process shall be the responsibility of
the Assistance Centre Manager who shall ensure each matter
of workplace change dealt with by the Consultative Committee has an outcome recorded in writing and that the outcome
is circulated to the employees participating in the consultation.
(5) Issues with adverse affects leading to redundancy or significant change shall be dealt with under clause 29.Notification of Change or Redundancy of the Award.
(6) Where an issue of workplace change is required by this
clause to be the subject of consultation, RAC shall convene a
Consultative Committee meeting.
(a) Participation on the Committee shall be determined
by RAC in consultation with elected employee representatives and shall include representation from
employees who are likely to be affected by the
change.
(b) Where the change is likely to affect the whole organisation or business unit, the representatives shall
consist of an employee from each team who has the
majority support of members from their team.
(c) Employees participating in the consultation process
shall be given reasonable time to prepare and discuss related matters with other affected employees
however the responsibility for communicating issues
affecting other employees shall rest with management representatives.
(d) There are times when the subject matter of the consultation is confidential to RAC. Whilst RAC
recognises employee’s rights to seek advice about
significant issues pertaining to their employment, all
reasonable steps must be taken to ensure issues of
confidentiality are not disclosed to unauthorised
persons.
(e) An employee may request the convening of Consultative Committee meeting regarding a workplace
change issue by presenting a proposed agenda item
and explanation in writing to the management representative. Where the proposed agenda item is a
workplace change item, RAC shall arrange a meeting within a reasonable period of time.
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25.—DISPUTE SETTLEMENT PROCEDURE
Subject to the provisions of the Industrial Relations Act
1979, any dispute, question or difficulty arising under this
clause shall be dealt with as follows—
(1) As soon as practicable after the dispute, question or
difficulty has arisen, the employee concerned must
take the matter up with the employee’s immediate
supervisor to discuss and attempt to resolve the question, dispute or difficulty.
(2) Where any such attempt at settlement has failed, or
where the question, dispute or difficulty is of such a
nature that discussion between the employee and the
employee’s immediate supervisor would be inappropriate, the employee concerned shall, as soon as
practicable, take the question, dispute or difficulty
to the Assistance Centre Manager and attempt to resolve the matter(s).
(3) Where any such attempt has failed, or where the question, dispute or difficulty is of such a nature that
direct discussions with the Manager would be inappropriate, the employee may involve a representative
of the employee’s choosing including a duly authorised union representative to assist in resolving the
matter with the Divisional Manager, Operations.
(4) If the matter is not resolved, either party may refer
the matter to the Western Australian Industrial Relations Commission.
(5) Without prejudice to either party, work shall continue in accordance with the award and current
practice while the matters in dispute are being resolved.
(6) At any stage of this process, the employee may request another staff member attend as a witness to
the discussions.
26.—NO EXTRA CLAIMS
During the life of this agreement the parties agree not to
pursue any extra claims to vary employment conditions including rates of pay.
27.—UNION REPRESENTATIVES
Delegates’ rights have been outlined in a letter of agreement
to The Secretary ASU (attention Matthew Hammond) from
Keith Chilvers dated 29 September 2000.
28.—NUMBER OF EMPLOYEES
There are approximately 75 employees covered by this
Agreement.
29 .—RENEWAL OF AGREEMENT
The parties undertake to commence discussions regarding a
replacement agreement 12 weeks prior to the expiry of this
Agreement.
SIGNATURE OF PARTIES
___________________
_________________
Signature on behalf of The
Date of signing
Royal Automobile Club of
WA (Incorporated)
____________________________
Name of person authorised to sign

___________________

_________________

Signature on behalf of the
Date of signing
Australian Municipal,
Administrative, Clerical and
Services Union of Employees,
W.A. Clerical and Administrative Branch
_____________________________
Name of person authorised to sign
Affix Seal
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No. AG 269 of 2000.
2001 WAIRC 01757
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ST JOHN OF GOD HOSPITAL
SUBIACO INC. TRADING AS ST
JOHN OF GOD HEALTH CARE
SUBIACO, APPLICANT
v.
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS—WESTERN
AUSTRALIAN BRANCH AND
OTHERS, RESPONDENTS
CORAM
COMMISSIONER P E SCOTT
DELIVERED
WEDNESDAY, 10 JANUARY 2001
FILE NO
AG 269 OF 2000
CITATION NO. 2001 WAIRC 01757
_________________________________________________________________________

Result

Agreement registered

_________________________________________________________________________

Order.
HAVING heard Mr I Oakley on behalf of St John Of God
Hospital Subiaco Inc. Trading As St John Of God Health Care
Subiaco and Mr G Sturman on behalf of The Automotive,
Food, Metals, Engineering, Printing And Kindred Industries
Union Of Workers—Western Australian Branch and there
being no appearance on behalf of Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and
Allied Workers Union of Australia, Engineering and Electrical Division, WA Branch, there being no appearance on behalf
of The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers and The Construction, Mining,
Energy, Timberyards, Sawmills and Woodworkers Union of
Australia, Western Australian Branch, and by consent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—
THAT the St John of God Health Care Subiaco Maintenance Agreement 2000 in the terms of the following
schedule be registered on the 21st day of December 2000
and shall replace the St John of God Health Care Subiaco
Maintenance Agreement 1998 (AG 228 of 1998)
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
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ST JOHN OF GOD HEALTH CARE SUBIACO
St John of God Health Care Subiaco is committed to the
dignity and worth of each person. We believe that work is a
major forum in which we express and develop our dignity
and grow towards fullness in human living.
We believe that conditions of work must be such that each
person has the freedom and resources needed for growth and
development towards wholeness.
St John of God Health Care Subiaco is committed to the
development and maintenance of an organisational culture that
is person focused, committed to the Christian ministry of healing, and to the processes of Quality Caring.
St John of God Health Care Subiaco has an organisational
culture that promotes, encourages and facilitates individual
and organisational growth and development towards quality
service provision. It allows for flexibility and mutuality in the
arrangements of working conditions.
It is a culture that leads to greater job satisfaction and ever
improving quality of patient care and services.
St John of God Health Care Subiaco will arrange conditions of employment, “Employment Relationships” in
accordance with the following “Principles of Employment
Relationships.”
PRINCIPLES FOR EMPLOYMENT RELATIONSHIPS
BASED ON FIDELITY TO OUR HERITAGE
1. Positive employment relationships are essential for the
successful provision of health care. Recognition of the rights
and duties of the hospital and each employee are required for
fairness and mutual accountability. [Justice]*
2. The work of all employees is valued equally in the Mission and operation of the System. (This includes the work of
those who provide direct patient care and those whose work
enables these hands-on employees to function effectively.)
[Respect]*
3. Behaviours in the workplace must demonstrate respect
for the basic orientation of the Mission, Philosophy and Cultural Values of the hospital. [Respect]*
4. In decisions related to clinical provision of health care,
the expert knowledge and experienced judgements of health
care professionals are acknowledged in their individual areas
of competency as we work in collaboration with each other.
[Respect, Justice, Excellence]*
5. The hospital recognises the different cultures and faith
traditions of our employees. It respects and values these differences and strives to learn from the richness of this diversity.
[Hospitality, Respect]*
6. Opportunities for employment, career development and
other pathways to growth are open to all people competent
for the positions available throughout the hospital. [Hospitality, Compassion, Respect, Justice and Excellence]*
7. The hospital recognises the right of employees to form
associations to engage in collective actions, to negotiate various benefits for their members and to work for a better society.
This does not exclude the employees right to choose individual negotiations when appropriate. [Respect, Justice]*
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8. Decision making, planning and policy formation related
to the work of employees will be participative processes involving relevant stake-holders. Due processes are established
to attend to grievances, injuries and other concerns. [Hospitality, Compassion, Respect, Justice and Excellence]*
9. Each employee is expected to be committed to person
centred care, to continual improvement of the quality of services and to the requirements of the hospital’s Mission, Vision
and Goals as described in their employment contracts. [Hospitality, Compassion, Respect, Justice and Excellence]*
10. Each employee will be involved in ongoing learning.
[Justice, Excellence]*
11. Employee are entitled to fair compensation for their work
and they will share in the benefits of their work. [Hospitality,
Justice, Excellence]*
12. Each employee will contribute to quality patient care
and to the common good of all by just and honest performance of the duties of their individual position. [Hospitality,
Justice, Excellence]*
(* The Core Cultural Value(s) most relevant to each
principle is noted in square brackets [ ].)
CAREGIVER EMPLOYMENT AGREEMENT
Involvement in this Agreement results in mutual commitment to the following—
St John of God Health Care Subiaco—
1. The provision of fair employment conditions.
2. Maintenance of safe working environments.
3. Opportunities for growth and development for each
employee.
4. Resources to facilitate optimum work processes and
quality of services.
5. Participation in continual improvement of all work
processes.
6. Provision of information and training to enable each
employee to understand and fulfil his or her obligations under this Agreement and to apply safe work
practices.
7. Non requirement of employee to perform duties outside their competence.
8. Provision of a regular cycle of appraisal and review
of performance and developmental needs.
9. Involvement of employees as participants in the general functioning of the workplace.
Each employee—
1. Provision of an honest day’s work in accordance with
the relevant Position Description.
2. Positive participation in the desired organisational
culture of the hospital.
3. Involvement in learning that will facilitate personal
and professional growth and development.
4. Observance of appropriate safety and security regulations.
5. Observance of the hospital’s policies and procedures.
6. Participation in a regular cycle of appraisal and review of performance and developmental needs.
1.—PARTIES
The parties to this Agreement shall be St John of God Hospital Subiaco Inc. trading as St John of God Health Care
Subiaco (“the Hospital”), the Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers
(WA Branch), the Communications, Electrical, Electronics,
Energy, Information, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical Division, WA
Branch, the Western Australian Builders Labourers, Painters
and Plasterers Union of Workers and the Construction, Mining, Energy, Timberyards, Sawmills and Woodworkers Union
of Australia—Western Australia Branch.
2.—AREA AND SCOPE
(1) This Agreement shall apply to all employees eligible for
membership of the Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of Workers (WA
Branch), the Communications, Electrical, Electronics, Energy,
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Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch,
the Western Australian Builders Labourers, Painters and Plasterers Union of Workers and the Construction, Mining, Energy,
Timberyards, Sawmills and Woodworkers Union of Australia—Western Australia Branch employed by the hospital in
the classifications contained in Clause 21—Wages of this
Agreement throughout the State of Western Australia.
(2) It is estimated that the number of employees who will be
bound by this Agreement is 12.
3.—TERM
(1) The term of this Agreement shall be from the date of
registration for a period of two years.
(2) The parties agree to commence negotiations towards a
new agreement in sufficient time to have the agreement finalised prior to the expiry date referred to in subclause (1).
4.—REPLACEMENT
(1) This Agreement cancels and replaces the St John of God
Health Care Subiaco Maintenance Agreement 1998 (AG 228
of 1998).
(2) Notwithstanding the provisions of Clause 3—Term of
this Agreement, this Agreement shall continue to operate until it is replaced by a new Agreement.
(3) Provided that—
(a) the parties may at any time agree to vary or cancel
the Agreement in accordance with the provisions of
the Industrial Relations Act 1979.
(b) the parties shall review the Agreement should, as a
result of movements in award rates of pay, the total
wage prescribed by this agreement for any classification fall below the relevant award safety net. Any
such review shall be conducted in accordance with
the state Wage Fixing Principles in operation at that
time.
5.—INTERPRETATION
In this Agreement—
(1) “casual” means an employee engaged and paid as
such;
(2) “day worker” means an employee appointed as such.
Other than by agreement between the hospital and
employee concerned the ordinary hours of duty of a
day worker may only be worked between 6 am and
6 pm Monday to Friday inclusive.
(3) “shift worker” means an employee appointed as such.
The ordinary hours of work of a shift worker may
be worked on any day of the week Monday to Sunday inclusive.
(4) “continuous shift employee” means an employee
who is required to work ordinary hours of duty in
accordance with a roster where the employee is
rostered for duty over seven days of the week, and is
required to work and works regularly on every day
of the week, including public holidays and Sundays;
(5) “fixed term contract” refers to a contract of employment in which an employee is engaged for a specific
period of time or for the duration of a specific project.
Nothing in this subclause shall restrict the right of
the hospital or the employee to terminate the engagement within the specified term in accordance with
the provisions of Clause 8.—Separation of this
Agreement.
(6) “ordinary rate” means the total rate of pay prescribed
in Clause 21.—Wages of this Agreement (including
tool and leading hand allowances) and any regular
overaward payment.
(7) “ordinary time earnings” means the ordinary rate (as
defined), any regular over award payment and shift
and weekend penalties where the shift worked is part
of the employee’s ordinary hours of work.
(8) “part-time” refers to a permanent employee with a
guaranteed minimum number of hours (inclusive of
holidays and leave) who is regularly employed to
work less hours than those prescribed for full time
employees;
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(9) “relevant award” means the Metal Trades (General)
Award 1966 or the Building Trades Award 1968,
whichever is applicable.

6.—CLASSIFICATION STRUCTURE
An employee covered by this Agreement shall be classified
in accordance with—
• Clause 5.—Definitions and Classification Structure
of Part 1 of the Metal Trades (General) Award 1966;
or
• Clause 6.—Definitions of the Building Trades Award
1968;
whichever is applicable.
7.—DUTIES
Each employee will be required to work in accordance with
his/her duty statement and the hospital’s policies and procedures. The hospital may direct each employee to carry out
such duties as are within the limits of the employee’s skill,
competence or training.
8.—SEPARATION
(1) Hospital Giving Notice
(a) The contract of service may be terminated by the hospital on any day by giving to the employee the required period
of notice in writing and the contract shall expire at the end of
that period of notice.
(b) The required period of notice shall be—
Employee’s period of continuous
Period of
service with the hospital
notice
Not more than 3 years
2 weeks
More than 3 years but not more
than 5 years
3 weeks
More than 5 years
4 weeks
The required period of notice is increased by one week if
the employee is over 45 years old and has completed at least 2
years continuous service with the hospital.
(c) Provided that—
(i) the contract of service of a probationary employee
(other than a casual) may be terminated by the hospital giving the employee one week’s notice in
writing; and
(ii) the contract of service of an employee engaged as a
casual may be terminated by the hospital giving the
employee one hour’s notice. Such notice need not
be in writing.
(d) Payment in lieu of the required period of notice may be
made by the hospital if the required notice is not given.
The hospital may terminate the contract of service by providing part of the required notice and payment in lieu of the
balance.
(2) Employee Giving Notice
(a) The contract of service may be terminated on any day by
the employee giving to the hospital two weeks notice in writing and the contract shall expire at the end of that period of
notice.
Where there is written agreement between the hospital and
the employee a longer period of notice up to and including
four weeks may be required.
(b) Provided that—
(i) the contract of service of a probationary employee
(other than a casual) may be terminated by the employee giving one week’s notice in writing; and
(ii) the contract of service of an employee engaged as a
casual may be terminated by the employee giving
the hospital one hour’s notice. Such notice need not
be in writing.
(c) If an employee fails to give the required notice or leaves
during the notice period, the hospital may, at its discretion,
deduct from any monies due to the employee, an amount equal
to ordinary time earnings for the period of notice not given.
(3) The employee and the hospital may agree in writing upon
a longer period of notice than prescribed in this clause.
(4) The required notice may be dispensed with by agreement in writing between the hospital and employee.
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(5) Nothing in this clause affects the hospital’s right to dismiss an employee without notice for serious misconduct which
justifies instant dismissal.
(6) Time Off During Notice Period—
Where the hospital has given notice of termination to an
employee who has completed one month’s continuous
service, that employee shall, for the purpose of seeking
other employment be entitled to be absent from work up
to a maximum of eight ordinary hours without deduction
of pay. The time off shall be taken at times that are convenient to the employee after consultation with the
hospital.
Provided that this subclause shall not apply to a casual
employee.
(7) Certificate of Service
Where an employee whose service terminates requests a
certificate of service, a certificate signed by the hospital stating the name of the employee, the period of service, whether
the service was full time or part time and the classifications in
this Agreement in which work has been carried out, shall be
provided.
9.—NEW EMPLOYEES
A copy of this agreement shall be made available to new
employees prior to appointment.
10.—TIME NOT WORKED
The employee shall not be entitled to payment for any period of unauthorised absence.
11.—STAND DOWN
(1) (a) The hospital is entitled to deduct payment for any
day or part of a day on which an employee (including an apprentice) cannot be usefully employed because of industrial
action by any of the unions party to this Agreement or by any
other association or union.
(b) If an employee is required to attend for work on any day
but because of failure or shortage of electric power work is
not provided, such employee shall be entitled to two hours’
pay and further, where any employee commences work he/
she shall be provided with four hours’ employment or be paid
for four hours’ work.
(2) The provisions of paragraph (1) of this subclause also
apply where the employee cannot be usefully employed
through any cause which the hospital could not reasonably
have prevented but only if, and to the extent that, the hospital
and the union or unions concerned so agree or, in the event of
disagreement, the Western Australian Industrial Relations
Commission so determines.
(3) Where the stoppage of work has resulted from a breakdown of the hospital’s machinery the WAIRC, in determining
a dispute under paragraph (b) of this subclause, shall have
regard for the duration of the stoppage and the endeavours
made by the hospital to repair the breakdown.
12.—RELIEF AT OTHER LOCATIONS
An employee required to relieve away from his/her usual
place of work shall be provided with transport, free of charge,
from his/her home to work and return, or, be paid the car allowance provided in Clause 26.—Fares and Motor Vehicle
Allowance of this Agreement.
13.—CONFIDENTIALITY
Information relating to the hospital, its customers or activities may not be released or divulged by the employee to a
third party other than in the proper performance of the employee’s obligations under this Agreement.
This shall not prevent the employee from seeking representation by an accredited official of his or her union.
14.—PART-TIME
(1) A part time employee shall be guaranteed a minimum
number of hours per roster period.
(2) (a) A part time employee shall be remunerated at a weekly
rate pro rata to the rate prescribed for the class of work on
which he/she is engaged only in the proportion which his/her
ordinary weekly hours averaged over the qualifying period,
bears to 38.
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(b) A part time employee shall be allowed annual leave, sick
leave, bereavement leave and study leave in the same manner
as full time employees. Payment for such leave shall be in the
same ratio as his/her ordinary weekly hours, averaged over
the qualifying period, bears to 38.
(3) A part time employee may by agreement work additional hours at ordinary rates subject to the normal rostering
parameters of a full time employee.
Where there is no such agreement the employee shall be
paid for any additional hours at overtime rates.
15.—CASUAL
(1) A casual shall be engaged on an hourly basis with no
guarantee of continual or additional employment.
(2) A casual shall not be employed for a period exceeding 4
weeks.
(3) A casual shall be paid 1/38th of the total rate prescribed
in Clause 21.—Wages of this Agreement for each hour worked,
plus 20% additional loading.
(4) A casual shall not receive any of the leave entitlements
prescribed in this Agreement (long service leave excepted).
16.—HOURS
(1) The ordinary hours of work shall average 38 per week
and shall not exceed 152 hours in twenty-eight consecutive
days.
Provided that, where the hospital and the majority of employees concerned agree, a roster system may operate on the
basis that the weekly average of 38 ordinary hours is achieved
over a period which exceeds 28 consecutive days.
(2) (a) Day Worker
The ordinary hours of work of a day worker may be worked
between 6 am and 6 pm on any day of the week Monday to
Friday inclusive.
The provisions of this paragraph may be departed from by
agreement between the hospital and the employee(s) concerned.
(b) Shift Worker
The ordinary hours of work of a shift worker may be worked
on any day of the week Monday to Sunday inclusive.
(3) (a) The 38 hour week shall be worked by each full time
employee working 19 eight hour days and having one rostered
day off (RDO) in each four week cycle.
(b) At least 50% of RDOs will be rostered on a Monday or
Friday.
(c) RDOs shall be arranged so that they do not fall on a
public holiday prescribed in this Agreement.
(d) RDOs will be rostered 6 months in advance provided
that the roster may be altered by the hospital giving four weeks
notice or by agreement between the hospital and the
employee(s) concerned.
(e) The provisions of this subclause may be departed from
by agreement between the hospital and employee(s) concerned
provided that where, in any arrangement of ordinary hours,
shifts of longer than 10 hours are introduced—
(i) the hospital and the employees concerned shall be
guided by the Occupational Health and Safety provisions of the A.C.T.U. Code of Conduct on 12-hour
shifts (as exhibited in the Western Australian Industrial Relations Commission on 11th April 1990);
(ii) proper health monitoring procedures shall be introduced;
(iii) suitable roster arrangements shall be made; and
(iv) proper supervision shall be provided.
12-hour shifts may be worked by agreement between the hospital and employee(s) concerned provided the hospital has
given the relevant union(s) notice in writing that such shifts
are to be worked.
17.—OVERTIME
(1) All time worked in excess of the ordinary working hours
on any day shall be paid for as hereunder—
(a) Time and one half for the first 2 hours on any day
Monday to 12.00 midday Saturday and double time
thereafter.
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(b) Double time on a Sunday or after 12.00 midday on
a Saturday.
(c) Double time for all overtime worked consecutively
with a rostered shift on a Saturday.
(d) Double time and a half for all overtime worked on a
public holiday.
(2) Where the hospital and the employee agree, time off in
lieu of payment for overtime may be allowed proportionate to
the payment to which the employee is entitled. Such time-off
shall be taken at a time convenient to the hospital provided
that the overtime is made up within 28 days from the time
when it became due.
(3) In calculating overtime each day shall stand alone.
(4) An employee recalled for duty outside his/her normal
working hours shall be paid a minimum of 3 hours at double
time, and in addition thereto, all reasonable expenses incurred
in returning to duty.
(5) Where an employee who has not been notified the previous day or earlier that he/she is required to work overtime,
works such overtime for an hour or more, the hospital shall
ensure that he/she is provided with any of the usual meals
occurring during such overtime or be paid $6.50 for each meal.
(6) The hospital may require any employee to work reasonable overtime at overtime rates.
(7) (a) When overtime work is necessary it shall, wherever
reasonably practicable, be so arranged that an employee has
at least ten consecutive hours off duty between the work of
successive days.
(b) An employee (other than a casual employee) who works
so much overtime between the termination of the employee’s
ordinary work on one day and the commencement of the employee’s ordinary work on the next day that the employee has
not had at least ten consecutive hours off duty between those
times shall, subject to this subclause, be released after completion of such overtime until the employee has had ten
consecutive hours off duty without loss of pay for ordinary
working time occurring during such absence.
(c) If, on the instructions of the employer, such an employee
resumes or continues work without having had such ten consecutive hours off duty, the employee shall be paid at double
rates until released from duty and shall then be entitled to be
absent for such period of ten consecutive hours off duty without loss of pay for ordinary working time occurring during
such absence.
(d) The provisions of this subclause shall apply in the case
of shift employees who rotate from one shift to another, as if
eight hours were substituted for ten hours when overtime is
worked—
(i) for the purpose of changing shift rosters; or
(ii) where a shift employee does not report for duty; or
(iii) where a shift is worked by arrangement between the
employees themselves.
(e) Overtime worked as a result of a recall shall not be regarded as overtime for the purpose of this subclause. Due
consideration shall however be given to ensuring that employees who work more than 3 hours of overtime as a result of a
recall receive adequate rest so as to be fit for duty.
18.—ON CALL
(1) For the purpose of this Agreement an employee is on
call when required by the hospital to remain at such a place as
will enable the hospital to readily contact him or her during
the hours for which he or she has been placed on call. An
employee is also on call when required to carry a mobile telephone or beeper and to remain within a reasonable radius of
the hospital.
(2) (a) An employee on call shall be paid an hourly allowance of $2.45. Provided that payment in accordance with this
paragraph shall not be made with respect to any period for
which payment is otherwise made in accordance with the provisions of this Agreement when the employee is recalled to
work.
(b) Where the hospital supplies the employee with a mobile
telephone or beeper, the employee shall be paid 75% of the
rate prescribed in paragraph (a).
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Minimum Call Out
(3) An employee who is called out to work when on call
shall be paid a minimum of 3 hours at double time provided
that if the employee is called out within 3 hours of starting
work on a previous call he/she shall not be entitled to any
further payment for the time worked within that period of three
hours.
(4) If an employee is recalled to work he/she shall be provided with transport, free of charge, from his/her home to work
and return, or, be paid the car allowance provided in Clause
26.—Fares and Motor Vehicle Allowance of this Agreement.
19.—MEAL AND MEAL HOURS
(1) (a) Meal breaks shall be a minimum of 30 minutes and a
maximum of one hour other than by agreement and shall not
be counted as time worked.
(b) No employee shall be compelled to work for more than
5 hours consecutively without a meal break.
(c) By agreement between the hospital and the employee or
employees concerned, an employee or employees may work
in excess of five hours, but not more than six, at ordinary rates
of pay without a meal break.
(d) The time of taking a scheduled meal break or rest break
by one or more employees may be altered by the hospital if it
is necessary to do so in order to meet a requirement for continuity of operations.
(e) The hospital may stagger the time of taking a meal or
rest break to meet operational requirements.
(f) When an employee is required for duty during the employees usual meal interval and the meal interval is thereby
postponed for more than half an hour, the employee shall be
paid at overtime rates until the employee gets the meal interval.
(2) One ten minute tea break shall be allowed during each
shift and shall be taken when convenient to the hospital without deduction of pay for such time. During each day shift, the
break shall be taken during the morning.
(3) An employee who has not been notified the previous
day or earlier that he or she is required to attend work at a
time when a meal is usually taken shall be provided with such
a meal.
20.—HIGHER DUTIES
(1) An employee who is capable of performing and does
perform all duties of a position which attracts a higher rate of
pay than that which he or she usually performs shall be entitled to the higher rate whilst so engaged.
(2) When an employee performs some, but not all, of the
duties of the position a rate of pay less than the rate the position normally attracts can be paid by agreement between the
hospital and employee.
(3) Provided that payment for higher duties shall not apply
to an employee required to act in another position while the
incumbent is taking a rostered day off in accordance with
Clause 16.—Hours of this Agreement.
21.—WAGES
(1) The minimum weekly rate payable to METAL TRADES
(Electrical) employees (other than apprentices) classified in
accordance with Clause 6.—Classification Structure of this
Agreement, shall be as follows—
Column A Total rate per week (incorporating allowances) with effect from 27 August 1999.
Column B A 4% increase payable from the first pay period commencing on or after 26 August 2000.
Column C A further and final 3% increase payable 12
months after the date of registration of the
Agreement.
Wage Group Column A Column B Column C
Level C14
458.80
477.20
491.50
Level C13
479.10
498.30
513.20
Level C12
506.40
526.70
542.50
Level C11
531.90
553.20
569.80
Level C10
570.40
593.20
611.00
Level C9
595.90
619.70
638.30
Level C8
621.20
646.00
665.40
Level C7
646.70
672.60
692.70
Level C6
697.30
725.20
746.90
Level C5
722.80
751.70
774.30
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(2) The rates of pay outlined in sub-clause (1) apply to an
electrical or electronics tradesperson who holds, and in the
course of employment may be required to use, a current “A”
Grade or “B” Grade licence issued pursuant to the relevant
regulation in force at the date of this Agreement. In the absence of such licence, the rates outlined in sub-clause (3) apply
to these employees.
(3) The minimum weekly rate payable to METAL TRADES
(Mechanical) employees (other than apprentices) classified in
accordance with Clause 6.—Classification Structure of this
Agreement, shall be as follows—
Column A Total rate per week (incorporating allowances) with effect from 27 August 1999.
Column B A 4% increase payable from the first pay period commencing on or after 26 August
2000.
Column C A further and final 3% increase payable 12
months after the date of registration of the
Agreement.
Wage Group Column A Column B Column C
Level C14
443.30
461.00
474.90
Level C13
463.60
482.10
496.60
Level C12
491.00
510.60
526.00
Level C11
516.50
537.20
553.30
Level C10
555.00
577.20
594.50
Level C9
580.50
603.70
621.80
Level C8
605.70
629.90
648.80
Level C7
631.20
656.40
676.10
Level C6
681.80
709.10
730.30
Level C5
707.30
735.60
757.70
(4) The minimum weekly rate payable to BUILDING
TRADES employees (other than apprentices) classified in
accordance with clause 6—Classification Structure of this
Agreement, shall be as follows—
Column A Total rate per week (incorporating allowances) with effect from 27 August 1999.
Column B A 4% increase payable from the first pay period commencing on or after 26 August
2000.
Column C A further and final 3% increase payable 12
months after the date of registration of the
Agreement.
Wage Group
Column A Column B Column C
Carpentry and
Joinery
592.10
615.80
634.30
Painting,
Signwriting and
Glazing
576.70
599.80
617.80
Bricklayer
586.40
609.90
628.20
Plumber
592.10
615.80
634.30
Plumber—
Registered
602.30
626.40
645.20
Trades Assistant 519.40
540.20
556.40
(5) Leading Hand—
In addition to the total rate prescribed in subclause (1) or
(2) a leading hand shall be paid—
$
(a) if placed in charge of not less
than three and not more than
ten other workers
17.50
(b) if placed in charge of more than
ten and not more than twenty
other workers
26.80
(c) if placed in charge of more than
twenty other workers
34.60
(6) Special Provisions
(a) The rates of pay prescribed above incorporate tool allowances and all tradespersons shall be required to provide
tools required by their respective trades.
(b) The rates of pay prescribed above incorporate a committed allowance in substitution of any disability allowances
that might otherwise be payable.
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(c) The hospital shall provide for the use of tradespersons
or apprentices all necessary power tools, special purpose tools
and precision measuring instruments.
(d) A tradesperson or apprentice shall replace or pay for any
tools supplied by the hospital if lost through the employee’s
negligence.
(7) Apprentices—
(a) Wage per week expressed as a percentage of the
building tradesperson’s or metals C10 rate—
Four Year Term ....................................... %
First year ................................................. 42
Second year ............................................ 55
Third year ............................................... 75
Fourth year ............................................. 88
Three and a Half Year Term
First six months ...................................... 42
Next year ................................................ 55
Next year ................................................ 75
Final year ................................................ 88
Three Year Term
First year ................................................. 55
Second year ............................................ 75
Third year ............................................... 88
(b) Minimum Wage—
Notwithstanding the provisions of this
subclause, no apprentice, twenty-one years of
age or over, shall be paid less than $369.15
per week as the ordinary rate of pay in respect
of the ordinary hours of work prescribed by
this agreement, but that minimum rate of pay
does not apply where the ordinary rate of pay
(including any part thereof payable in addition to the agreement rate) is not less than
$369.15.
Where the said minimum rate of pay is applicable the same rate shall be payable on
holidays, during annual leave, sick leave, long
service leave and any other leave prescribed
by this award.
(9) In lieu of the wages provided in this clause, the Hospital
and employees may agree to implement salary packaging arrangements. Such arrangements must be in accordance with
the Hospital salary packaging policy. The administrative arrangements for salary packaging will be entirely at the
discretion of the Hospital. Salary packaging arrangements
entered into will be cost neutral in relation to the total employment cost of the employee for the Hospital.
22.—PAYMENT OF WAGES
(1) Wages shall be paid fortnightly according to a weekly
average of ordinary hours worked even though more or less
than 38 ordinary hours may be worked in any particular week
of the work cycle.
Provided that an employee who is absent from duty (other
than on annual leave, long service leave, holidays prescribed
under this agreement, paid sick leave, workers’ compensation
or bereavement leave) shall not be paid for the period of absence and shall have his/her fortnightly pay reduced
accordingly.
(2) Wages shall be paid fortnightly by electronic funds transfer into one or two accounts nominated by the employee held
at any major bank, building society or credit union.
Any costs associated with the establishment by the employee
of such an account and of the operation of it shall be borne by
the employee.
(3) Termination of Employment—
An employee who lawfully leaves the employment or is
dismissed for reasons other than misconduct shall be paid
all monies due at the termination of service with the hospital.
Provided that in the case of an employee whose ordinary
hours are arranged in accordance with subclause (3)(a)
of Clause 16.—Hours of this Agreement and who is paid
average pay and who has not taken the day off due to the
employee during the work cycle in which the employment is terminated, the wages due to that employee shall
include a total of credits accrued during the work cycle.
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Provided further, where the employee has taken a day off
during the work cycle in which the employment is terminated, the wages due to that employee shall be reduced
by the total of credits which have not accrued during the
work cycle.
(4) Pay Advice Slip
Each employee shall be provided with a pay advice slip on
each day that wages are paid. The pay advice slip shall detail—
(a) the rate of wage;
(b) the hours worked including overtime;
(c) the number of ordinary hours for which payment
has been made;
(d) the total number of hours if any which the employee
is in credit or debit;
(e) the gross wage;
(f) the net wage;
(g) the hospital funded superannuation component;
(h) any allowances paid;
(i) any deductions made including details of any salary
sacrifice;
(j) the amount of accrued time off and annual leave;
(k) the composition of any annual leave payment;
(l) the composition of any termination payment.
(5) Calculation of Hourly Rate—
The ordinary rate per hour shall be calculated by dividing the appropriate weekly rate by 38.
23.—SHIFT WORK
(1) (a) The loading on the ordinary rates of pay for an employee who works an afternoon shift commencing not earlier
than 12.00 noon and finishing after 6.00 pm on weekdays
shall be 15%
(b) The provisions of paragraph (a) of this subclause do not
apply to an employee who on any weekday commences his/
her ordinary hours of work after 12.00 noon and completes
those hours at or before 6.00 pm on that day.
(c) The loading on ordinary rates of pay for an employee
who works a shift between the hours of 6.00 pm and 7.30 am
on a weekday shall be 15%.
(2) An employee rostered to work ordinary hours between
midnight Friday and midnight on the following Saturday shall
be paid a loading of 50% on actual hours worked during this
period.
(3) An employee rostered to work ordinary hours between
midnight Saturday and midnight on the following Sunday shall
be paid a loading of 75% on actual hours worked during this
period.
(4) Where an employee works a broken shift each portion
of that shift shall be considered a separate shift for the purpose of this clause.
(5) Where the ordinary hours of work span 12.00 midnight
on a Friday or Saturday night the additional payments for shift
work and work on Saturday or Sunday shall be made by calculation for each part of the shift according to the rate
applicable for additional payment for shift work and work on
Saturday or Sunday as the case may be.
(6) An employee may transfer from being a day worker to
being a shift worker and vice versa by agreement with the
hospital.
24.—CALCULATION OF PENALTIES
Where the employee works hours which would entitle him
or her to payment of more than one of the penalties payable in
accordance with the overtime, shift and weekend penalties, or
public holiday provisions of this Agreement, only the highest
of any such penalty shall be payable.
In the case of casuals any such penalty shall be in addition
to the casual loading.
25.—LAUNDRY AND UNIFORMS
(1) (a) Where the hospital requires a uniform to be worn, an
adequate supply of such uniforms shall be provided free of
cost to the employee on engagement.
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(b) Thereafter uniforms will be replaced on an ‘as required’
basis provided that the employee when a new uniform is issued shall be required to return the replaced uniform.
(c) Uniforms provided by the hospital shall at all times remain the property of the hospital and must be returned to the
hospital on termination.
A failure to return hospital uniforms may lead to a delay in
the processing of any termination payment.
(d) Uniforms shall not be worn other than in the course of,
and in travelling to and from, employment.
(2) The cost of laundering uniforms shall be met by the
employee.
(3) The hospital shall provide employees with safety footwear as appropriate.
(4) Nothing in this clause shall prevent the hospital and the
employee making other arrangements as to laundry and uniforms not less favourable to the employee.
(5) The provisions of this clause shall not detract from the
hospital’s obligation pursuant to section 19 of the Occupational Health Safety and Welfare Act 1984-1987 to provide
employees with adequate personal protective clothing and
equipment where it is not practicable to avoid the presence of
hazards at the workplace.
26.—FARES AND MOTOR VEHICLE ALLOWANCE
(1) An employee required to work outside the hospital during his or her normal working hours shall be paid any
reasonable travelling and accommodation expenses incurred
provided that travelling expenses shall not be paid where an
allowance is paid in accordance with subclause (2) hereof.
(2) An employee required and authorised to use his or her
own motor vehicle in the course of his duties shall be paid an
allowance of not less than 49.1 cents per kilometre.
(3) The rate prescribed in subclause (2) shall be reviewed
whenever this Agreement is renewed or replaced.
(4) Nothing in this clause shall prevent the hospital and the
employee making other arrangements as to car allowance not
less favourable to the employee.
27.—SUPERANNUATION
(1) The hospital shall contribute on behalf of the employee
in accordance with the requirements of the Superannuation
Guarantee (Administration) Act 1992 (Cth) .
(2) The hospital shall initially contribute an amount equal
to 8% of the employee’s ordinary time earnings and shall thereafter increase the level of contribution in accordance with the
provisions of the Superannuation Guarantee (Administration)
Act 1992 (Cth).
(3) Contributions shall at the option of the employee be paid
into either—
(a) the Health Employees’ Superannuation Trust Australia (HESTA) fund;
(b) the National Catholic Fund; or
(c) the Private Hospital Employees Superannuation
Fund; or
(d) such other complying superannuation fund or
scheme nominated by the employee in accordance
with the provisions of section 49C of the Industrial
Relations Act 1979.
(4) The employer shall notify the employee that the employee may nominate a complying superannuation fund or
scheme. If the employee does not nominate a fund or scheme,
or until such time as the employee nominates a fund or scheme,
superannuation contributions shall be paid into a fund or
scheme nominated by the employer. The employer and employee are bound by the employees’ nominated fund choice
unless they agree to a change of fund. The employer will not
unreasonably refuse a change of fund request made by the
employee.
(5) Contributions into the nominated fund shall be paid
monthly.
(6) Contributions shall continue to be paid on behalf of an
employee in receipt of payments under the Workers Compensation and Assistance Act 1981 (WA).
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28.—ANNUAL LEAVE
Entitlement
(1) Each employee shall be entitled to four weeks annual
leave at ordinary rates of pay in respect of each year of service. The entitlement accrues pro rata on a weekly basis.
“service” shall not include any period of unpaid leave
other than the first 3 months of unpaid sick leave and the
first month of workers’ compensation leave.
(2) A continuous shift employee shall be granted additional
leave at the rate of 1.5 hours for each Sunday worked to a
maximum of 38 hours per year of service.
Rate of Pay
(3) An employee shall be paid for any period of annual leave
prescribed in this clause at the ordinary rate of wage the employee would have received as his or her payment at the time
of taking the leave, and, in addition, any shift and weekend
penalties which the employee would have received had the
employee not proceeded on annual leave.
Where it is not possible to calculate the shift and weekend
penalties the employee would have received, the employee
shall be paid at the rate of the average of such payments made
each week over the four weeks prior to taking the leave.
Provided that the employee when proceeding on annual leave
shall not be paid less than the sum of his or her ordinary rate
of wage for the period (ie excluding shift and weekend penalties) and a loading of 17.5% in respect thereof.
Timing of Payment
(4) The employee is to be paid for a period of annual leave
at the time payment is made in the normal course of employment, unless the employee requests in writing that he or she
be paid before the period of leave commences in which case
the employee is to be so paid.
Termination
(5) If an employee’s employment terminates, the employee
shall be paid—
2.923 hours pay (at the rate prescribed by subclause (3)
of this Clause) in respect of each completed week of service for which annual leave has not already been taken;
and
in the case of continuous shift employees such additional
leave as has accrued under subclause (2) at the date of
termination.
Provided that leave loading shall only apply to leave resulting from a completed year of service.
Taking Annual Leave
(6) (a) The employee may, with the approval of the hospital,
be allowed to take the annual leave prescribed by this clause
before the completion of twelve month’s continuous service.
(b) The annual leave prescribed in this clause may be split
into portions by agreement between the hospital and the employee.
(c) When the employee requests that the annual leave be
split into portions the hospital shall make every reasonable
endeavour to accommodate the wishes of the employee.
(d) Where the hospital and employee have not agreed when
the employee is to take annual leave either party may give the
other notice of the period of time when (subject to paragraph
(e) hereof) the leave is to be taken.
The minimum period of notice shall be as follows—
Period of Leave to be Taken
Notice Required
1 day
2 weeks
2 days
3 weeks
3-5 days
4 weeks
6-10 days
5 weeks
11-15 days
7 weeks
16-20 days
8 weeks
> 20 days
10 weeks
(e) Notwithstanding the provisions of paragraph (d) the taking of annual leave shall be arranged so as to ensure adequate
cover at all times.
(f) Provided that leave shall be taken within 18 months following the date of accrual.
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Compaction
(7) An employee who during a qualifying period towards
an entitlement of annual leave was employed continuously on
both a full-time and part-time basis, or a part-time basis only,
may elect to take a lesser period of annual leave calculated by
converting the part-time service to equivalent full-time service.
Such election is to be made in writing by the employee and
approved by the hospital.
29.—PUBLIC HOLIDAYS
(1) The following days shall be considered as public holidays—
New Year’s Day, Australia Day, Good Friday, Easter Monday, Anzac Day, Labour Day, Foundation Day, Queen’s
Birthday, Christmas Day and Boxing Day.
Provided that—
(a) a day observed in lieu of the holiday may be appointed by proclamation published in the Gazette
under the Public and Bank Holidays Act 1972. This
shall also apply to an additional holiday appointed
by proclamation;
(b) another day may be observed in lieu of the holiday
by agreement between the employee and the hospital.
(2) An employee not required to work on a day solely because that day is a public holiday or day observed in lieu
thereof, shall be entitled to leave for the number of hours which
he or she would otherwise be rostered to work on that day
without deduction of pay.
(3) Where the employee is rostered to work ordinary hours
on a public holiday, he or she shall elect to receive one of the
following—
(a) ordinary rates of pay and a loading of 150% for the
actual time worked on the holiday; or
(b) ordinary rates of pay and a loading of 50% for the
actual time worked together with an equivalent period of time off, paid at the ordinary rate, to be taken
at a time mutually acceptable to the hospital and
employee.
(4) The employee shall be entitled to a day’s leave in lieu of
a public holiday, without deduction of pay, in respect of a
public holiday which occurs during the employees’ annual
leave.
(5) (a) Where a public holiday falls on a day on which a
continuous shift employee is rostered off duty the employee
shall be entitled to an additional day’s pay at ordinary rates.
(b) Where a public holiday falls on a day on which a full
time employee is rostered off duty the employee shall be entitled to an additional day’s pay at ordinary rates. This paragraph
shall not apply to part-time employees.
(c) Provided that by agreement between the employer and
employee, the employee may observe that public holiday, paid
at the ordinary rate, on a day mutually acceptable to the employer and employee.
(6) The provisions of this clause shall not apply to casual
employees.
30.—SICK LEAVE
(1) An employee shall accrue an entitlement to paid sick
leave at the rate of 1.457 hours per completed week (76 hours
per year of service).
(2) An employee who is unable to attend or remain at work
on the grounds of personal ill health or injury or on account
of the illness or injury of a family member residing with the
employee, is entitled to be paid at ordinary rates for the number
of hours the employee was rostered to work during the period
of absence. Provided that—
(a) the payment shall not exceed the employee’s accrued
entitlement plus entitlement in advance to the end
of the current year of service;
(b) where such payment exceeds the employee’s accrued
entitlement, the excess may be offset against any future accrual or against monies otherwise payable to
the employee at the point of separation.
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(3) Unused portions of sick leave entitlement shall accumulate from year to year and may be taken in any subsequent
year.
(4) Notwithstanding any of the provisions of this clause
payment for sick leave taken on account of the illness or injury of a family member residing with the employee shall not
exceed payment for 38 hours in any one year of service.
(5) An employee shall advise the hospital as soon as reasonably practicable and if possible prior to the commencement
of the shift of, the inability to attend work, the nature of illness or injury and the estimated duration of absence.
(6) (a) An employee shall be required to provide a medical
certificate for any absence of two days or more.
(b) After two absences in any year of service the hospital
may request in writing that the next and subsequent absences
in that year, if any, shall be accompanied by a medical certificate.
(c) The provisions of this subclause shall apply whether the
employee claims payment for sick leave on account of personal ill health or injury or the illness or injury of a family
member residing with the employee.
(7) (a) An employee who suffers personal ill health or injury whilst on annual leave may be paid sick leave in lieu of
annual leave subject to—
(i) providing a medical certificate stating the illness or
injury necessitated confinement to home or hospital
for seven consecutive days or more.
(ii) the portion of annual leave coinciding with the paid
sick leave is to be taken at a time agreed by hospital
and employee or shall be added to the next period of
annual leave.
(b) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in Clause
28.—Annual Leave of this Agreement shall be deemed to have
been paid with respect to the replaced annual leave.
(8) Paid leave may be withheld if the illness or injury is the
result of the employee’s own gross misconduct.
(9) Where an employee receives payment under this clause
and subsequently receives payments in respect of the same
period under the Workers Compensation and Assistance Act
1981 (WA), the employee shall reimburse to the hospital the
payments made under this clause and the hospital shall reinstate the employee’s sick leave or other entitlements
accordingly.
(10) The entitlement conferred by this clause shall be
prorated in the case of a part-time employee in the same ratio
as his/her ordinary weekly hours, averaged over the qualifying period, bears to 38.
31.—LONG SERVICE LEAVE
(1) The long service leave provisions published in Volume
80 of the Western Australian Industrial Gazette at pages 1 to
4 inclusive as updated from time to time, are hereby incorporated in and shall be deemed to be part of this Agreement,
providing that long service leave shall not accrue on workers’
compensation leave in excess of one month.
(2) Provided that the leave to which an employee shall be
entitled or deemed to be entitled shall be as provided in this
clause—
Where an employee has completed at least 10 years’ service the amount of leave shall be—
(a) in respect of 10 years service so completed—eight
and two thirds weeks leave;
(b) in respect of the next 5 years service completed after such 10 years —four and one thirds weeks leave;
(c) in respect of each 10 years service completed after
such 15 years—eight and two thirds weeks leave;
(d) on the termination of the employee’s employment—
(i) by his/her death;
(ii) in any circumstances otherwise than by the
employer for serious misconduct;
in respect of the number of years’ service with the
employer completed since he/she last became entitled to an amount of long service leave, a
proportionate amount on the basis of eight and two
thirds weeks for 10 years service.
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(3) Leave shall be granted and taken as soon as reasonably
practicable after the right thereto accrues due or at such time
or times as may be agreed between the hospital and the employee.
(4) By agreement between the hospital and employee, a part
time employee or an employee whose hours have changed
from par time to full time may take his or her long service
leave entitlement as a reduced period of full time equivalent
time off. Such agreement shall not be unreasonably withheld
by the hospital.
32.—PARENTAL LEAVE
(1) Interpretation
In this Clause—
“adoption”, in relation to a child, is a reference to a child
who—
(a) is not the natural child or the step-child of the
employee or the employee’s spouse;
(b) is less than 5 years of age; and
(c) has not lived continuously with the employee for
6 months or longer;
“continuous service” means service under an unbroken
contract of employment and includes:
(a) any period of parental leave; and
(b) any period of authorised leave or absence.
“expected date of birth” means the day certified by a medical practitioner to be the day on which the medical
practitioner expects the employee or the employee’s
spouse, as the case may be, to give birth to a child;
“parental leave” means leave provided for by subclause
(2) of this clause;
“spouse” includes a de facto spouse.
(2) Entitlement to parental leave
(a) Subject to this subclause and to subclauses (3) and (4)
hereof, an employee, other than a casual employee, is entitled
to take up to 52 consecutive weeks of unpaid leave in respect
of—
(i) the birth of a child to the employee or the employee’s spouse; or
(ii) the placement of a child with the employee with a
view to the adoption of the child by the employee.
(b) An employee is not entitled to take parental leave unless
he or she—
(i) has, before the expected date of birth or placement,
completed at least 12 months’ continuous service
with the hospital; and
(ii) has given the hospital at least 10 weeks’ written notice of his or her intention to take the leave;
(iii) has notified the hospital of the dates on which he or
she wishes to start and finish the leave.
An employee shall not be in breach of this clause as a consequence of failure to give the required notice if such failure
is occasioned by the confinement occurring earlier than the
expected date.
(c) An employee is not entitled to take parental leave at the
same time as the employee’s spouse but this subsection does
not apply to—
(i) one week’s parental leave taken by the male parent
immediately after the birth of the child; or
(ii) three week’s parental leave taken by the employee
and the employee’s spouse immediately after a child
has been placed with them with a view to their adoption of the child.
(d) The entitlement to parental leave is reduced by any period of parental leave taken by the employee’s spouse in
relation to the same child, except the period of one week’s
leave referred to in paragraph (c)(i) of this subclause.
(3) Certification
(a) An employee who has given notice of his or her intention to take parental leave, other than for adoption, is to provide
to the hospital a certificate from a medical practitioner stating
that the employee or the employee’s spouse, as the case may
be, is pregnant and the expected date of birth.
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(b) An employee who has given notice of his or her intention to take parental leave for adoption, is to provide to the
hospital—
(i) a statement from an adoption agency or other appropriate body of the presumed date of placement
of the child with the employee for adoption purposes;
or
(ii) a statement from the appropriate government authority confirming that the employee is to have custody
of the child pending an application for an adoption
order.
(4) Notice of spouse’s parental leave
(a) An employee who has given notice of his or her intention to take parental leave or who is actually taking parental
leave is to notify the hospital of particulars of any period of
parental leave taken or to be taken by the employee’s spouse
in relation to the same child.
(b) Any notice given under paragraph (a) of this subclause
is to be supported by a statutory declaration by the employee
as to the truth of the particulars notified.
(5) Transfer to a safe job
Where in the opinion of a duly qualified medical practitioner, illness or risks arising out of the pregnancy or hazards
connected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work,
the employee shall, if the hospital deems it practicable, be
transferred to a safe job at the rate and on the conditions attaching to that job until the commencement of maternity leave.
If the transfer to a safe job is not practicable, the employee
may, or the hospital may require the employee to, take leave
for such period as is certified necessary by a duly qualified
medical practitioner. Such leave shall be treated as maternity
leave for the purposes of subclauses (10), (11), (12) and (13)
hereof.
(6) Maternity leave to start 6 weeks before birth
A female employee who has given notice of her intention to
take parental leave, other than for an adoption, is to start the
leave 6 weeks before the expected date of birth unless in respect of any period closer to the expected date of birth a medical
practitioner has certified that the employee is fit to work.
(7) Variation of Period of Parental Leave
(a) Provided the aggregate of any leave (including leave taken
pursuant to subclauses (5) and (9) of this subclause) does not
exceed the period to which the employee is entitled under
subclause (2) hereof—
(i) the period of parental leave may be lengthened once
only by the employee giving not less than 14 days
notice in writing stating the period by which the leave
is to be lengthened;
(ii) the period may be further lengthened by agreement
between the employee and the hospital.
(b) The period of parental leave may, with the consent of
the hospital, be shortened by the employee giving not less
than 14 days notice in writing stating the period by which the
leave is to be shortened.
(8) Cancellation of Parental Leave
(a) Parental leave, other than adoption leave, applied for but
not commenced, shall be cancelled when the pregnancy of
the employee or the employee’s spouse terminates other than
by the birth of a living child.
(b) Where the pregnancy of an employee on maternity leave
terminates other than by the birth of a living child, it shall be
the right of the employee to resume work at a time nominated
by the hospital which shall not exceed four weeks from the
date of notice in writing by the employee to the hospital that
she desires to resume work.
(9) Special Maternity Leave and Sick Leave—
(a) Where the pregnancy of an employee not then on
parental leave terminates after 28 weeks other than
by the birth of a living child then
(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a duly qualified medical practitioner certifies as necessary before her return to work, or
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(ii) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a duly qualified medical
practitioner certifies as necessary before her
return to work.
(b) Where an employee not then on parental leave suffers illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as special maternity leave) as a duly qualified medical
practitioner certifies as necessary before her return
to work, provided that the aggregate of paid sick
leave, special maternity leave and parental leave shall
not exceed the period to which the employee is entitled under subclause (2) hereof.
(c) For the purposes of subclauses (10), (12) and (13)
hereof, parental leave shall include special maternity leave.
(d) An employee returning to work after the completion of a period of leave taken pursuant to this
subclause shall be entitled to the position which she
held immediately before proceeding on such leave
or, in the case of an employee who was transferred
to a safe job pursuant to subclause (3), to the position she held immediately before such transfer.
Where such position no longer exists but there are
other positions available, for which the employee is
qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.
(10) Parental Leave and Other Leave Entitlements
Provided the aggregate of any leave (including leave taken
pursuant to subclauses (5) and (9) of this subclause) does not
exceed the period to which the employee is entitled under
subclause (2) hereof—
(a) An employee may, in lieu of or in conjunction with
parental leave, take any annual leave, long service
leave or any part thereof or accrued time off to which
he or she is then entitled.
(b) Paid sick leave or other paid authorised absences
(excluding annual leave, long service leave or accrued time off), shall not be available to an employee
during his or her absence on parental leave.
(11) Return to work after parental leave
(a) An employee shall confirm his or her intention of returning to work by notice in writing to the hospital given not
less than four weeks prior to the expiration of the period of
parental leave.
(b) On finishing parental leave, an employee is entitled to
the position he or she held immediately before starting parental leave.
(c) If the position referred to in paragraph (b) of this
subclause is not available, the employee is entitled to an available position—
(i) for which the employee is qualified; and
(ii) that the employee is capable of performing, most
comparable in status and pay to that of his or her
former position.
(d) Where, immediately before starting parental leave, an
employee was acting in, or performing on a temporary basis
the duties of, the position referred to in paragraph (b) of this
subclause, that subsection applies only in respect of the position held by the employee immediately before taking the acting
or temporary position.
(12) Effect of parental leave on employment
Absence on parental leave—
(a) does not break the continuity of service of an employee; and
(b) is not to be taken into account when calculating the
period of service for the employee.
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(13) Termination of Employment
(a) An employee on parental leave may terminate his or her
employment at any time during the period of leave by notice
given in accordance with this Agreement.
(b) The hospital shall not terminate the employment of an
employee on the grounds of pregnancy or absence on parental leave, but otherwise the rights of the hospital in relation to
termination of employment are not hereby affected.
(14) Replacements—
(a) A replacement is a person specifically engaged as a
result of an employee proceeding on parental leave.
(b) The hospital shall, before engaging a replacement
under this subclause, inform that person of the temporary nature of the employment and of the rights
of the employee who is being replaced.
(c) The hospital shall, before engaging a person to replace an employee temporarily promoted or
transferred in order to replace an employee exercising his or her rights under this clause, inform that
person of the temporary nature of the promotion or
transfer and of the rights of the employee who is
being replaced.
(d) Provided that nothing in this subclause shall be construed as requiring the hospital to engage a
replacement.
33.—BEREAVEMENT LEAVE
(1) On the death of a spouse or de facto spouse, child or
step-child, parent or parent in law, brother, sister, or any other
person who immediately before that person’s death lived with
the employee as a member of the employee’s family, the employee is entitled to bereavement leave, without loss of ordinary
time earnings, of up to two (2) days.
(2) Bereavement leave shall at the discretion of the employee
be taken at any time up to and including the two days following the day of the funeral.
(3) Payment for such leave may be subject to the employee
providing proof of the death.
(4) Bereavement leave is not to be taken where the employee
is absent on another form of leave or would not otherwise
have been on duty unless the absence has been taken to enable the employee to be with a dying relative.
34.—TRAINING LEAVE
The Hospital is committed to a skilled workforce and all
employees have access to training in order to meet the needs
of the enterprise. Applications for paid leave to attend training courses during ordinary working hours will be considered
on a case by case basis where the course is relevant to the
employee’s work and the needs of the hospital.
Reimbursement of costs associated with fees and textbooks
will be considered in a similar manner.
Where possible and appropriate, approved training shall be
accredited.
35.—TIME OFF WITHOUT PAY
Time off without pay for whatever purpose may be granted
by agreement between the hospital and the employee.
36.—INTRODUCTION OF CHANGE AND
REDUNDANCY
(1) Interpretation
In this clause—
“employee” does not include an employee engaged on a
casual or temporary basis or on a fixed term contract;
“redundant” means being no longer required by the hospital to continue doing a job because the hospital has
decided that the said job will not be done by any employee.
For the purposes of this clause, an action of the hospital has
a “significant effect” on an employee if—
(a) there is to be a major change in the composition,
operation or size of, or skills required in, the hospital’s workforce that will affect the employee; or
(b) there is to be elimination or reduction of a job opportunity, promotion opportunity or job tenure for
the employee; or
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(c) in the case of a full time employee, the guaranteed
hours of work are to increase or decrease; or
(d) the employee is required to be retrained; or
(e) the employee is to be required to transfer to another
job or work location; or
(f) the employee’s job is to be restructured.
(2) (a) Employee to be Informed
Where the hospital has decided to—
(i) take action that is likely to have a significant effect
on an employee; or
(ii) make an employee redundant,
the employee shall be informed by the hospital, as soon as
reasonably practicable after the decision has been made, of
the action or the redundancy, as the case may be.
(b) Discussions to occur
The hospital shall thereafter hold discussions with the employee affected as to—
(i) the likely effects of the action or the redundancy in
respect of the employee; and
(ii) measures that may be taken by the employee or hospital to avoid or minimise a significant effect.
For the purpose of such discussion the hospital shall provide in writing to the employee concerned, all relevant
information about the action or the redundancy including the
nature and expected effects on the employee of what is proposed and other matters likely to affect the employee, provided
that the hospital shall not be required to disclose confidential
information the disclosure of which may seriously harm the
hospital’s interests.
(3) Union to be informed
Where the hospital has made a definite decision to introduce major changes that are likely to have significant effects
on employees, the hospital shall notify and hold discussions
with the relevant union(s).
(4) Severance Pay
(a) In addition to the period of notice prescribed in Clause
8.—Separation of this Agreement, for ordinary termination,
an employee whose employment is terminated on the grounds
of redundancy shall be entitled to the following amount of
severance pay in respect of a continuous period of service.
Period of Continuous Service
Severance Pay
Less than 1 year
Nil
1 year but less than 2 years
1 weeks
2 years but less than 3 years
3 weeks
3 years but less than 4 years
5 weeks
4 years but less than 5 years
7 weeks
5 years but less than 6 years
9 weeks
Thereafter
1 week’s additional
pay for each additional year of service
“Weeks Pay” means the ordinary weekly rate of wage for
the employee concerned.
(b) For the purpose of this clause continuity of service shall
not be broken on account of—
(i) any absence from work on account of personal sickness or accident for which an employee is entitled to
claim sick pay as prescribed by this agreement or on
account of leave lawfully granted by the hospital; or
(ii) any absence with reasonable cause, proof whereof
shall be upon the employee; or
(iii) any absence on approved leave without pay.
Provided that in the calculation of continuous service under
this subclause any time in respect of which an employee is
absent from work except time for which an employee is entitled to claim annual leave, sick pay, long service leave and
public holidays as prescribed by this agreement shall not count
as time worked.
(c) Service by the employee with a business which has been
transmitted from one hospital to another and the employee’s
service has been deemed continuous in accordance with
subclause (3) of Clause 2 of the Long Service Leave Provisions published in Volume 80 of the Western Australian
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Industrial Gazette at pages 1-4 shall also constitute continuous service for the purpose of this clause.
(5) Employee Leaving During Notice—
An employee whose employment is to be terminated on
the grounds of redundancy may terminate employment
during the period of notice and, if so, shall be entitled to
the same benefits and payments under this clause had the
employee remained with the hospital until the expiry of
such notice. Provided that in such circumstances the
employee shall not be entitled to payment in lieu of notice.
(6) Alternative Employment—
The hospital, in a particular redundancy case, may make
application to the Commission to have the general severance pay prescription varied if the hospital obtains
acceptable alternative employment for an employee.
(7) Leave for Job Interviews
(a) An employee who has been given notice that he or she
has been, or will be, made redundant shall during the period
of notice of termination be entitled to be absent from work up
to a maximum of 8 ordinary hours during each week of notice
without deduction of pay for the purpose of being interviewed
for further employment.
(b) An employee who claims to be entitled to paid leave
under paragraph (a) shall, at the request of the hospital, be
required to produce reasonable proof of attendance at an interview or the employee shall not receive payment for the time
absent.
(8) Notice to Centrelink—
Where a decision has been made to terminate employees
in circumstances of redundancy, the hospital shall, subject to the agreement of the employees concerned, notify
the Centrelink thereof as soon as possible giving relevant
information including the number and categories of the
employees likely to be affected and the period over which
the terminations are intended to be carried out.
37.—TIME AND WAGES RECORD
(1) A time and wages record shall be kept by the hospital
and shall, upon reasonable notice of not less than 24 hours
being given, be available for inspection by an accredited representative of the union.
(2) The record shall contain the following information—
(a) the name and address of each employee subject to
this Agreement;
(b) the date of birth of each employee.
(c) the date on which each employee commenced employment with the hospital;
(d) the classification and increment of the employee.
(e) whether the employee is employed on a full time,
part-time or casual basis;
(f) the commencing and finishing time of work each
day;
(g) the total number of ordinary hours and the total
number of overtime hours worked each day;
(h) the number of ordinary hours for which payment
has been made;
(i) the wages and allowances paid to each employee in
each pay period and any deductions therefrom.
(3) The representative of a union shall be permitted reasonable time to inspect the record and, if required, take an extract
or copy of any of the information contained therein.
(4) Provided that—
(a) the employer may refuse the representative of the
union access to time and wages records if—
(i) the employer is of the opinion that access to
the records by the representative of the union
would infringe the privacy of persons who are
not members of the union; and
(ii) the employer undertakes to produce the
records to an Industrial Inspector within 48
hours of being notified of the requirement to
inspect by the representative.
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(b) the power of inspection may only be exercised by a
representative of the union authorised for the purpose in accordance with the rules of the organisation.
(5) The employer must ensure that each entry in the time
and wages record and each notification from an employee or
former employee in accordance with this clause shall be retained for not less than seven (7) years.
38.—INTERVIEWS
(1) Subject to section 49AB of the Industrial Relations Act
1979 (WA) an accredited representative of the union shall be
entitled to enter the business premises of the hospital and interview an employee subject to the following—
(a) on arrival at the hospital the union representative shall
seek permission to enter the premises from the Manager, Employee Relations or, in her/his absence, the
Director of Engineering and Building or Chief Engineer;
(b) agreement between the union representative and the
hospital shall be sought as to where, when and subject to what conditions the employee may be
interviewed or work inspected.
(2) Where agreement is not reached the union representative may, on giving prior notice by phone or in writing to the
Manager, Employee Relations or, in her absence, the Director
of Engineering and Building or Chief Engineer, enter the hospital during ordinary working hours for the purpose of
interviewing employees.
Provided that such officer shall not hamper or otherwise
hinder the employees in the carrying out of their work. The
hospital shall determine whether employees are being hampered or hindered in their work.
(3) If access has not been gained in accordance with the
provisions of this clause then the union representative shall
leave immediately upon a request from the hospital.
39.—NOTICES & COPY OF AGREEMENT
The hospital shall provide a notice board in a place where it
may be conveniently and readily seen for the posting of union
notices. The hospital shall also provide a copy of this agreement in a place where it may readily be seen.
40.—DISPUTE SETTLEMENT
Where any questions, disputes or difficulties arise concerning the operation of this Agreement—
(1) Step 1
As soon as practicable after the issue or claim has
arisen, it shall be considered jointly by the Chief
Engineer, the employee or employees concerned and
where the employee(s) so request(s), the workplace
representative.
(2) Step 2
If the dispute is not resolved the issue or claim shall
be considered jointly by the Manager Chief Engineer, the Director of Building and Engineering
Services, the employee or employees concerned and
where the employee(s) so request(s), the workplace
representative who shall attempt to settle the dispute.
(3) Step 3
If the dispute is not resolved the issue or claim shall
be considered jointly by the Manager Employee Relations, the Director of Building and Engineering
Services, the employee or employees concerned and
where the employee(s) so request(s), an official of
the union who shall attempt to settle the dispute.
(4) Step 4
If the dispute is not resolved it may then be referred
to the Western Australian Industrial Relations Commission for assistance in resolving the dispute.
(5) Throughout all steps of the procedure all relevant
facts shall be clearly identified and recorded.
(6) On each occasion sensible time limits shall be agreed
upon for the completion of each step of the procedure.
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41.—WORKPLACE REPRESENTATIVES
An employee appointed as a workplace representative shall,
upon notification in writing by the union to the hospital be
recognised as an accredited representative of the union to which
he or she belongs. Management shall make itself reasonably
available to the representative for the purpose of discussing
and resolving problems arising in the workplace.
Workplace representatives shall by agreement with the hospital be granted a reasonable amount of paid leave to attend
trade union training courses. Requests shall be made in writing and be authorised by an official of the relevant union.
42.—PROTECTIVE EQUIPMENT
(a) The hospital shall have available a sufficient supply of
protective equipment (as, for example, goggles (including
anti-flash goggles), glasses, gloves, mitts, aprons, sleeves, leggings, gumboots, ear protectors, helmets, or other efficient
substitutes thereof) for use by employees when engaged on
work for which some protective equipment is reasonably necessary.
(b) An employee shall sign an acknowledgment when issued with any article of protective equipment and shall return
that article to the hospital when finished using it or on leaving
employment.
(c) An employee to whom an article of protective equipment has been issued shall not lend that article to another
employee and if the employee does both employees shall be
deemed guilty of wilful misconduct.
(d) An article of protective equipment which has been used
by an employee shall not be issued by the hospital to another
employee until it has been effectively sterilised but this paragraph only applies where sterilisation of the article is
practicable and is reasonably necessary.
(e) Adequate safety gear (including insulating gloves, mats
and/or shields where necessary) shall be provided by the hospital for employees required to work on live electrical
equipment.
43.—SICKNESS AND ACCIDENT INCOME
PROTECTION PLAN
(1) The Hospital agrees to provide payroll deduction facilities for Sickness and Accident Income Protection.
(2) The Hospital will supply a written statement to each
employee in the scheme detailing the total premiums paid on
their behalf into the scheme at the end of the financial year.
Signatories to Agreement
Signed for and on behalf of
ST JOHN OF GOD HOSPITAL SUBIACO (INC)—
...............Signed................
In the presence of—
...............Signed................
Signed for and on behalf of
AUTOMOTIVE, FOOD, METALS, ENGINEERING,
PRINTING AND KINDRED INDUSTRIES UNION
OF WORKERS (WA BRANCH)—
...............Signed................
Common Seal
In the presence of—
...............Signed................
Signed for and on behalf of
COMMUNICATIONS, ELECTRICAL, ELECTRONICS, ENERGY, INFORMATION, POSTAL,
PLUMBING AND ALLIED WORKERS UNION OF
AUSTRALIA, ENGINEERING AND ELECTRICAL
DIVISION, WA BRANCH
...............Signed................
Common Seal
In the presence of—
...............Signed................
Signed for and on behalf of
WESTERN AUSTRALIAN BUILDERS’ LABOURERS, PAINTERS’ AND PLASTERERS’ UNION OF
WORKERS—
...............Signed................
Common Seal
In the presence of—
...............Signed................
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Signed for and on behalf of
CONSTRUCTION, MINING, ENERGY,
TIMBERYARDS, SAWMILLS AND
WOODWORKERS’ UNION OF AUSTRALIA
(WA BRANCH)—
...............Signed................
Common Seal
In the presence of—
...............Signed................

SOUTHCORP PACKAGING, GADSDEN CARTON
SYSTEMS IN-PLANT TEAM BENTLEY—WA
ENTERPRISE AGREEMENT 2000.
No. AG 290 of 2000.
2001 WAIRC 01727
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS—WESTERN
AUSTRALIAN BRANCH, APPLICANT
v.
SOUTHCORP
PACKAGING
NATIONAL FOODS, RESPONDENT
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
5 JANUARY 2001
FILE NO/S
AG 290 OF 2000
CITATION NO. 2001 WAIRC 01727
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Agreement Registered
Ms S McGurk
No appearance

_______________________________________________________________________________

Order.
HAVING heard Ms S McGurk for the applicant and there being
no appearance for the respondent;
NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order—
THAT the agreement entitled Southcorp Packaging
Gadsden Carton Systems In-Plant Team Bentley—WA
Enterprise Agreement 2000 in the terms of the following
schedule be registered as an industrial agreement.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.

Schedule.
1.—TITLE
This Agreement shall be known as the Southcorp Packaging, Gadsden Carton Systems In-Plant Team Bentley-WA
Enterprise Agreement 2000 (here-in-after called the Agreement).
2.—ARRANGEMENT
This Agreement is arranged as follows—
Clause Subject Matter
1. Title
2. Arrangement
3. Parties Bound
4. Date & Period of Operation
5. Twelve Hour Shifts
6. Wage Increases
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7. Dispute Settlement Procedure
8. No Extra Claims
9. Signatories
Schedule A Redundancy Agreement
Schedule B Wages Schedule
3.—PARTIES BOUND
This Agreement shall be binding upon—
3.1 Southcorp Packaging (J. Gadsden Pty Ltd.,) Gadsden
Carton Systems—A Business Unit of Southcorp Limited, as
it applies to all Gadsden employees working on site at National Foods’ operations in Bentley, WA.
3.2 The Automotive, Food, Metals, Engineering, Printing
& Kindred Industries Union of Workers, Western Australian
Branch, its officers, and members.
3.3 This Agreement applies to approximately four employees.
4.—DATE & PERIOD OF OPERATION
4.1 This Agreement shall operate from the beginning of the
first pay period to commence following certification and shall
remain in force until the 30th June, 2001.
5.—TWELVE HOUR SHIFTS
5.1 It is acknowledged that the ordinary hours of work under the Metal Trades (General) Award are 38 hours per week.
This Agreement seeks to enter into an arrangement whereby
employees work an average of 42 hours per week based on
the same shift arrangement and subsequent pay agreement
worked by fitters employed at the National Foods’ Bentley
site. The roster demonstrates that in any one 8 week cycle
employees will be required to work either 4 x 12 hour shifts
or 3 x 12 hour shifts in any one pay week. This averages to 42
hours per pay week.
5.2 Wage rates will be as per Schedule B of this Agreement.
5.3 Superannuation will be paid on the annualised wage
rate, at the appropriate percentage specified in the Superannuation Guarantee Act.
5.4 Overtime
(a) Hours worked outside of the rostered hours as specified
in 5.1 above, shall be deemed to be overtime, and shall be
calculated at the rate of the appropriate underpinning 38 hour
rate specified in Schedule B of this Agreement. Overtime penalties of double time will apply to this underpinning rate of
pay.
(b) The primary premise of this Agreement is that overtime
be minimised where possible, and it is the Company’s position that other than in emergency circumstances no more than
the one-hour overtime per week per employee should be
worked on average. Provided that all tradespersons employed
under this Agreement will be given the opportunity to access
the equivalent of one hour’s overtime per week (4 x 12 hour
shifts), to be taken in while shifts. Employees can elect to
access this overtime and will be paid accordingly. Where an
employee does not access the overtime, no additional amount
will apply.
(c) It is agreed that the amount of overtime worked under
this rostered system will be recorded.
(d) The Company reserves the right under extraordinary circumstances to request that employees work an additional
amount of overtime.
5.5 Training
Any training performed during the rostered days off shall
be paid at single rates of pay or, alternatively, another day
must be taken at a mutually convenient time. The rate of pay
is the composite rate of $24.1643 per hour. Wages will be
paid for the number of hours during which the training takes
place.
5.6 Annual Leave
(a) It is agreed that an additional week’s annual leave be
paid to tradespersons working under this Agreement.
(b) That is, an employee, employed under this roster agreement shall accrue annual leave at the rate of 190 hours per
annum. 12 hours of annual leave will be deducted for every
day’s absence. Annual leave loading of 17.5% has been incorporated into the rates specified in Clause 7 and will not be
paid in addition to these rates.
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(c) Tradespersons employed under this Agreement will continue to receive an average pay each week whilst on annual
leave, based on the hours specified in 5.1 above.
5.7 Sick Leave
(a) Tradespersons employed under this roster agreement shall
be entitled to 76 hours’ sick leave per annum. 12 hours of sick
leave will be deducted for every day’s absence.
(b) Tradespersons employed under this Agreement will continue to receive an average pay each week whilst on sick leave,
based on the hours specified in 5.1 above.
5.8 Long Service Leave
(a) Tradespersons employed under this roster agreement shall
be entitled to 494 hours’ long service leave every 15 years. 12
hours of long service leave will be deducted for every shift’s
absence, totalling 41.166 shifts.
(b) The amount of total time taken off will depend on what
point in the roster the employee is before taking the long service
leave.
(c) Tradespersons employed under this Agreement will; continue to receive an average pay each week whilst on long
service leave, based on the hours specified in 5.1 above.
5.9 Fit for Work/Additional Employment
(a) All employees employed under this Agreement are required to and agree to present for work each shift in a state fit
to work.
(b) No employee who is employed under this Agreement
shall engage in or secure additional employment without consultation with Gadsden’s management.
5.10 Public Holidays
(a) Tradespersons working under this Agreement will be
rostered to work all public holidays. Payment for working
public holidays has been included in calculations specified in
Clause 7 and no additional loading will be paid.
(b) Provided that a minimum of 6 weeks’ notice is given to
tradespersons required to work on Christmas Day. It is agreed
that tradespersons employed shall only be called in to work
Christmas Day if the maintenance affects the operation of the
plant.
6.—WAGE INCREASES
6.1 It is agreed that the following wage increases shall be
paid to employees during the life of this Agreement.
6.0% increase effective from the first full pay period commencing on or after 1st June, 1999.
2.6% increase effective from the first full pay period commencing on or after 14th December, 1999.
2.0% increase effective from the first full pay period commencing on or after 14th December, 2000.
Schedule B of this Agreement outlines the actual rates of
pay to apply.
7.—DISPUTE SETTLEMENT PROCEDURE
The following dispute procedure will be adopted at Gadsden
Carton Systems, Masters—Bentley In-plant operations.
7.1 Four stages of discussion shall apply, these are—
(a) Discussion between the employee(s) concerned and
his/her immediate supervisor;
(b) Discussions involving the employee (s) and more
senior management;
(c) Discussions involving representatives from the state
branch of the Union and senior management (who
may be assisted by an employer organisation);
(d) Discussions involving senior Union officials, State
Secretary or national official of the AMWU and a
senior or national representative from the company.
7.2 There shall be a commitment by the parties to achieve
adherence to this procedure. This should be facilitated by the
earliest possible advice of one party to the other of any issue
or problem which may give rise to a grievance or dispute.
7.3 An employee may have a Union representative present
at any time during the procedure.
7.4 Throughout all stages of the procedure all relevant facts
shall be clearly identified and recorded.

201

7.5 Sensible time limits shall be allowed for the completion
of the various stages of the discussion. At least seven days
should be allowed for all stages of the discussion to be finalised.
7.6 Emphasis should be placed on a negotiated settlement.
However, if the negotiation process is exhausted without the
dispute being resolved, the parties may jointly or individually
refer the matter to the WAIRC for conciliation, and if necessary, arbitration for resolving the dispute.
That the parties involved in the question, dispute or difficulty will confer among themselves and make reasonable
attempts to resolve the questions, disputes or difficulties before taking those matters to the Commission.
8.—NO FURTHER CLAIMS
8.1 It is agreed that no further claims, award or over award,
will be made by the parties bound by this Agreement, for the
duration of this Agreement.
8.2 The parties shall commence discussion on the next phase
of enterprise bargaining three months prior to the expiration
of the Agreement.
9.—SIGNATORIES
Signed on behalf of The Automotive, Food, Metals, Engineering, Printing & Kindred Industries Union of Workers
Western Australian Branch.
SIGNED: ................................. DATE: ...........................
NAME: ..................................... POSITION: ....................
Signed on behalf of Gadsden Carton Systems.
SIGNED: ................................. DATE: ...........................
NAME: ..................................... POSITION: ....................
REDUNDANCY AGREEMENT
SCHEDULE ‘A’
SOUTHCORP PACKAGING
GADSDEN CARTON SYSTEMS—IN-PLANT TEAM
BENTLEY—WA
1.—INTENT OF AGREEMENT
The Company recognises the serious consequences that the
loss of regular employment can have on individual employees and proposes to reduce such consequences in the
matter set out in this Agreement.
2.—SCOPE OF THE AGREEMENT
This Agreement shall apply to all regular weekly paid employees of Gadsden Carton System In-Plant Team—Bentley
WA.
3.—APPLICATION
Payments of benefits contained in this Agreement will not
apply to the following—
(i) Normal Resignation of an employee
(ii) Normal Retirement of an employee
(iii) Employees who are employed on a Casual basis
(iv) Dismissal of an employee in accordance within the
provisions of the Metal Trades (General) Award,
1966.
(v) A redundant employee who does not complete the
required period notice under this Agreement (unless
an earlier termination is mutually agreed upon).
4.—DEFINITIONS
For the purpose of this Agreement the following definitions
will apply—
(i) “Employee”—a person who is employed on a fulltime basis. This does not include persons employed
on casual basis.
(ii) “Continuous or Completed Years of Service”—an
unbroken period of employment up to the point at
which employment is terminated.
(iii) “Weekly Pay”—an employee’s normal rate of pay
for an ordinary weeks work at the time of redundancy. Normal rate of pay does not include overtime,
disability allowances and any other similar payments
which are not included for the purpose of calculating overtime and/or annual leave.
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5.—NOTIFICATION OF CHANGE
The Company will advise and discuss with employees, any
definite decision to introduce major changes in production
programme, organisation structure and technology where redundancies will occur. Such advice will be given and
discussions commence as early as practicable.
6.—FORMAL NOTIFICATION OF TERMINATION OF
EMPLOYMENT
(i) The period of notice for those employees subject to retrenchment will be, as a minimum, in accordance with clause
6(2) of the Metal Trades (General) Award 1966. However, the
Company reserves the right to consider payment in lieu of
notice. The Company will endeavour to give maximum notice of impending retrenchment.
(ii) During the above period of notice, employees are expected to continue working in responsible matter.
(iii) During the period of notice of termination given by the
employer, an employee shall be allowed up to one day’s absence without loss of pay during each week of notice, for the
purpose of seeking other employment. Such an absence will
be arranged with the Company prior to the actual taking of
leave plus, proof of attendance at an interview will be required.
(iv) As soon as possible, after formal notification has been
given, employees being made redundant shall be provided with
an itemised statement listing benefits due upon termination.
This statement will not include details of the final weeks wages.
7.—SELECTION OF REDUNDANT EMPLOYEES
It is recognised that the Company must retain a workforce
which contains the skills necessary to remain competitive in
the market place.
The Company will attempt to minimise the impact of retrenchments by providing the option of allowing those
employees who may wish to volunteer for retrenchment to do
so.
However, the Company retains the right to accept or reject
any offer of voluntary retrenchment based on skill and experience requirements of the Company.
8.—REDUNDANCY BENEFITS
(i) Severance Payment
Three and half weeks per completed year of service. To a
maximum payment of sixty weeks.
(ii) Long Service Leave
Pro-rata long service leave will be paid to employees completing five (5) consecutive years of service.
(iii) Annual Leave
Payment of accrued and pro-rata annual leave. Annual leave
loading or shift loading, if applicable, will be paid on all
untaken accrued leave.
(iv) Superannuation
Superannuation will be paid in accordance with the trust
deeds of the superannuation fund.
(v) Certificate of Service
An appropriate certificate of service shall be issued to all
retrenched employees upon termination.
(vi) Sick Leave
Sick leave credits shall be paid in full
(vii) Outplacement Assistance Programme
The Company shall provide the opportunity for redundant
employees to partake in an outplacement assistance programme
as arranged and paid for by the Company.
SCHEDULE ‘B’
WAGE SCHEDULE.
The following rates will apply to employees covered by this
Agreement—

Date Agreement
is signed
As at 14th December,
2000

Hourly

Weekly

Annually

Rate at Which
Overtime is
Calculated

$26.1361

$1097.72

$57,081.44

$18.20

$26.5588

$1119.67

$58,223.07

$18.5640
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SOUTH EAST METROPOLITAN COLLEGE OF
TAFE PUBLIC SERVICE AND GOVERNMENT
OFFICERS’ ENTERPRISE AGREEMENT 2000.
PSAAG 71 of 2000.
2001 WAIRC 01749
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
GOVERNING COUNCIL, SOUTH
EAST METROPOLITAN COLLEGE
OF TAFE
-andTHE CIVIL SERVICE ASSOCIATION
OF
WESTERN
AUSTRALIA
INCORPORATED
CORAM
COMMISSIONER P E SCOTT
DELIVERED
TUESDAY, 9 JANUARY 2001
FILE NO
PSAAG 71 OF 2000
CITATION NO. 2001 WAIRC 01749
_________________________________________________________________________

Result

Agreement registered

_________________________________________________________________________

Order.
HAVING heard Ms J Caiacob on behalf of the Governing
Council, South East Metropolitan College of TAFE and Ms J
van den Herik on behalf of the Civil Service Association of
Western Australia (Incorporated), and by consent, the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—
THAT the South East Metropolitan College of TAFE
Public Service and Government Officers’ Enterprise
Agreement 2000 in the terms of the following schedule
be registered on the 21st day of December 2000 and shall
replace the South-East Metropolitan College of TAFE
Public Service and Government Officers’ Enterprise
Agreement 1998 (No. PSA AG 10 of 1998).
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner
Public Service Arbitrator.

Schedule.
PART 1—APPLICATION AND OPERATION OF
AGREEMENT
1.—TITLE
This Agreement will be called the South East Metropolitan
College of TAFE Public Service Officers’ and Government
Officers’ Enterprise Agreement 2000 and will replace the South
East Metropolitan College of TAFE Public Service and Government Officers’ Enterprise Agreement 1998.
2.—ARRANGEMENT
PART 1—APPLICATION AND OPERATION OF
AGREEMENT
1. TITLE
2. ARRANGEMENT
3. SCOPE
4. PARTIES BOUND
5. DEFINITIONS
6. NUMBER OF EMPLOYEES COVERED
7. NO FURTHER CLAIMS
8. TERM OF AGREEMENT AND RENEGOTIATION
9. RELATIONSHIP TO AWARDS
10. AVAILABILITY OF AGREEMENT
11. OBJECTIVES OF THE AGREEMENT
12. PAST PRODUCTIVITY
13.
14.
15.
16.

PART 2—DISPUTE RESOLUTION
CONSULTATION PROVISIONS
DISPUTE RESOLUTION PROCEDURE
SUBSTANDARD PERFORMANCE
BREACHES OF DISCIPLINE
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PART 3—EMPLOYER AND EMPLOYEES’ DUTIES,
EMPLOYMENT RELATIONSHIP AND RELATED
ARRANGEMENTS
17. HIGHER DUTIES
18. CASUAL EMPLOYMENT
PART 4—WAGES AND RELATED MATTERS
19. SALARIES
20. SALARY PACKAGING
21. PAYMENT ARRANGEMENTS
22. REPAYMENTS OF OVERPAYMENTS
23. VARIATION OF ALLOWANCES
PART 5—HOUR OF WORK, BREAKS, OVERTIME,
SHIFT WORK AND WEEKEND WORK
24. HOURS OF WORK
25. FLEXITIME
PART 6—LEAVE OF ABSENCE AND PUBLIC
HOLIDAYS
26. ANNUAL LEAVE
27. LONG SERVICE LEAVE
28. SICK LEAVE
29. FAMILY/CARER’S LEAVE
30. COMPASSIONATE LEAVE
31. SHORT LEAVE
32. CEREMONIAL/CULTURAL LEAVE
33. PUBLIC HOLIDAYS
34. CHRISTMAS CLOSEDOWN
35. PARENTAL LEAVE
36. EMERGENCY AND COMMUNITY SERVICE
LEAVE
37. ANNUAL LEAVE LOADING
38. SELF-FUNDED WORK BREAKS
PART 7: TRANSFERS, TRAVELLING AND WORKING
AWAY FROM USUAL PLACE OF WORK
39. HOME BASED WORK
40. TRAVELLING ALLOWANCE
41. TRANSFER
SCHEDULE A: SALARIES
SCHEDULE B: PRODUCTIVITY IMPROVEMENTS
SCHEDULE C: SIGNATORIES OF PARTIES TO
THE AGREEMENT
SCHEDULE D: ALPHABETICAL LISTING OF
PROVISIONS
3.—SCOPE
This Agreement will apply throughout the state of Western
Australia to Officers employed in the South East Metropolitan College of TAFE. This Agreement will also apply to
Officers on secondment to or in the College.
4.—PARTIES BOUND
The parties to this Agreement will be the Governing Council of the South East Metropolitan College of TAFE, and the
Civil Service Association of Western Australia (Inc).
5.—DEFINITIONS
The following terms will have the following meanings—
“Agreement”: means the South East Metropolitan College of TAFE Public Service and Government Officers’
Enterprise Agreement 2000.
“Award”: means the Government Officers’ Salaries,
Allowances and Conditions Award 1989.
“College” means the South East Metropolitan College of
TAFE.
“Continuous service”: Any period of service between the
employee and employer under an unbroken contract of
employment, and includes any authorised unpaid or paid
absences.
“CSA”: means the Civil Service Association of Western
Australia (Inc).
“Department”: means the Western Australian Department
of Training and Employment.
“Employee”: for the purpose of this Agreement means,
someone who is referred to at Clause 3—Scope.
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“Employer”: means the Governing Council of the South
East Metropolitan College of TAFE.
“Full-Time Officer”: A person employed to work 37 1/2
ordinary hours per week.
“Government”: means the Government of Western Australia.
“GOSAC Award”: means the Government Officers’ Salaries Allowances & Conditions Award 1989.
“Managing Director” means the Managing Director of
the South East Metropolitan College of TAFE, pursuant
to section 46 of the Vocational Education and Training
Act 1996.
“Minister”: is the Minister of the Crown who is responsible for the administration of the employing agency.
“Officer”: means a Public Service Officer as defined in
the Public Sector Management Act 1994 or Government
Officer as defined in the Industrial Relations Act 1979.
“Part-Time”: means regular and continuing employment
for less than the ordinary hours for a “Full-Time Officer”.
“Spouse”: means a husband or wife of an employee, and
includes a de facto spouse. For the purposes of Bereavement leave it includes a former spouse.
“Union”: means the Civil Service Association of Western Australia (Inc).
“WAIRC”: means the Western Australian Industrial Relations Commission.
6.—NUMBER OF EMPLOYEES COVERED
At the date of registration of this Agreement the approximate number of employees covered by this Agreement is 85.
7.—NO FURTHER CLAIMS
7.1 There will be no extra claims for salary adjustments other
than that which is provided by this Agreement for the duration of its term.
7.2 There will be no further claims on matters contained in
this Agreement for the duration of its term.
8.—TERM OF AGREEMENT AND RENEGOTIATION
8.1 This Agreement will operate on and from the date of
registration and will remain in force for two years.
8.2 Six (6) months prior to the date of expiration of this
Agreement, the parties will commence negotiation for its renewal or replacement.
8.3 The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that
the productivity targets attained under this Agreement continue and previous productivity improvements in the last
agreement are sustained, and changes to Award conditions
maintained, or changed by agreement.
9.—RELATIONSHIP TO AWARDS
This Agreement will be read and interpreted wholly in conjunction with the Government Officers’ Salaries, Allowances
and Conditions Award 1989. This Agreement will have precedence to the extent of any inconsistency. Where the agreement
is silent the relevant award will apply.
10.—AVAILABILITY OF AGREEMENT
Employees will have access to an electronic copy of this
agreement. Where electronic copies are unavailable, hard copies of the agreement will be provided.
11.—OBJECTIVES OF THE AGREEMENT
It is the shared objectives of the parties to—
Work towards alignment of conditions for all TAFE employees.
Meet the requirements of clients and students through
the provision of reliable, efficient and competitive services.
Achieve the Department’s mission and improve productivity and efficiency through identified improvements.
Achieve improvement and greater flexibility of working
patterns and arrangements.
Promote and facilitate enhanced employee relations and
increased job satisfaction.
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To facilitate a continued cooperative approach to the introduction of change.
This Agreement will operate as a contributive mechanism
to deliver a cost efficient Vocational Education and Training service.

12.—PAST PRODUCTIVITY
This Agreement incorporates past productivity to the date
of registration.
PART 2—DISPUTE RESOLUTION
13.—CONSULTATION PROVISIONS
13.1 The parties acknowledge the need for a satisfactory
College consultative procedure. Staff participation and consultation is encouraged. The form of participation and
consultation may vary at each workplace depending on individual circumstances. The College will establish its own
structure and processes. However, the non-establishment of a
structure or process will not be used as a means to avoid requirement to consult.
13.2 Employees will be involved in broadly based representative consultative committees with structure and functions
determined by the College.
13.3 Consultative committees will provide a forum for staff
and management to, where appropriate, seek the views of the
other and enter into meaningful discussions that may contribute towards outcomes, in relation to operational matters.
13.4 Representatives from the Union, where it has members at the workplace, will be invited to participate on
consultative committees.
13.5 The parties to this Agreement acknowledge that decision making continues to rest with the College, which is
accountable to Government, through legislation, for the operation of its business.
14.—DISPUTE RESOLUTION PROCEDURE
14.1 In the event of a dispute arising in the workplace the
procedure to be followed to resolve the matter will be as follows—
14.1.1 The employee and their supervisor will meet and
confer on the matter; and
14.1.2 If the matter is not resolved at such a meeting,
the parties will arrange for further discussions
between the employee and his or her nominated
representative, if any, and more senior levels of
management.
14.1.3 If the matter is still unresolved a discussion will
be held between representatives of the College
or other representative of the employer and the
Union or other employee representative.
14.1.4 If the matter cannot be resolved it may be referred
to the WAIRC.
14.2 While the parties attempt to resolve the matter work
will continue as normal unless an employee has a reasonable
concern about an imminent risk to his or her health and safety.
15.—SUBSTANDARD PERFORMANCE
For the purposes of this clause the following definition will
apply—
Substandard performance: The performance of an employee is substandard if the employee does not, in the
performance of the functions that he or she is required to
perform, attain or sustain a standard that a person may
reasonably be expected to attain or sustain in the performance of his or her duties.
15.1 No employee shall be subject to the penalties of clause
15.2 unless a fair procedure is applied and decisions and processes incorporate the principles of natural justice and are free
from bias.
15.2 If, in accordance with the College’s substandard performance management policy, an employee is found by the
College to be performing at a substandard level, the College
may—
15.2.1 withhold an increment of remuneration otherwise
payable to that employee;
15.2.2 reduce the classification of that employee; or
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15.2.3 terminate the employment of that employee.
15.3 If an employee who has been subject to substandard
performance management is aggrieved by any resulting decision, he/she may appeal against that decision in the WAIRC.
16.—BREACHES OF DISCIPLINE
16.1 No employee shall be subject to the penalties of clause
16.2 unless a fair procedure is applied and decisions and processes incorporate the principles of natural justice and are free
from bias.
16.2 If, in accordance with the College’s disciplinary policy,
an employee is found by the College to have committed a
breach of discipline, the College may—
16.2.1 reprimand the employee;
16.2.2 transfer the employee to another public sector
agency or authority, with the consent of that
agency or transfer the employee to another position at the College at which the employee is
currently employed;
16.2.3 impose on the employee a fine not exceeding the
equivalent of five days pay that the employee
would have received immediately prior to the
breach of discipline finding;
16.2.4 reduce the monetary remuneration of the employee within the employee’s existing
classification;
16.2.5 reduce the level of classification of the employee;
16.2.6 dismiss the employee;
or, except where the employee is dismissed under subclause
16.2.6, take action under any two or more of the above subclauses.
16.3 If an employee who has been subject to disciplinary
action is aggrieved by a decision resulting from such action,
he/she may appeal against that decision to the WAIRC.
PART 3—EMPLOYER AND EMPLOYEES’ DUTIES,
EMPLOYMENT RELATIONSHIP AND RELATED
ARRANGEMENTS
17.—HIGHER DUTIES
17.1 An officer who undertakes duties of a higher classification for a period of 10 consecutive working days or more,
inclusive of public holidays, will be paid at the salary applicable to the higher level proportionate to the level of duties and
responsibilities assigned for the entire period of the higher
duties.
17.2 The higher rate of payment will apply to an officer
who proceeds on normal annual leave or any other approved
leave of absence of not more than four weeks provided that
the officer was in receipt of the additional payment for a continuous period of 12 months or more.
18.—CASUAL EMPLOYMENT
18.1 Casual employees may be employed for up to three
months in any period of engagement, provided that where
operationally necessary and in compliance with subclause 18.2
of this clause the period of engagement may be extended for
up to a period of a further three months.
18.2 All casual engagements shall be in accordance with
the following guidelines.
1. The type of employment involves specific workload
demands of a short term nature;
2. The job is a short term project of a finite nature;
3. To replace an employee during a short term approved
leave of absence.
PART 4—WAGES AND RELATED MATTERS
19.—SALARIES
19.1 Increases have been applied to the rates paid pursuant
to the South East Metropolitan College of TAFE Public Service and Government Officers’ Enterprise Agreement 1998 as
expressed in column A.
19.2 The rates in Column B will be paid effective from the
date of registration of the Agreement. The rates in column B
reflect a 1.5% increase for changes to award/employment conditions contained in this Agreement.
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19.3 The rates in Column C will be paid from the first pay
period on or after 15 March 2001. The rates in Column C
reflect a 1.5% increase for changes to award/employment conditions contained in this Agreement.
19.4 The rates in Column D will be paid from the first pay
period on or after 15 March 2002. The rates in Column D
reflect a 3% increase, subject to Cabinet Standing Committee
on Labour Relations endorsement that the Productivity Improvement Plan targets have been achieved.
19.5 The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that
the productivity targets attained under this Agreement continue and previous productivity improvements in the last
agreement are sustained and changes to Award conditions
maintained, or changed by agreement.
20.—SALARY PACKAGING
20.1 An employee may, by agreement with the employer,
enter into a salary packaging arrangement in accordance with
the South East Metropolitan College of TAFE Flexible Remuneration Packaging Scheme or any similar salary packaging
arrangement offered by the employer.
20.2 Salary packaging is an arrangement whereby the entitlements under this agreement, contributing toward the Total
Employment Cost (as defined) of an employee, can be
reduced by and substituted with another, or other benefits.
20.3 For the purpose of this clause, Total Employment Cost
(TEC) is defined as the cost of salary and other benefits aggregated to a total figure or TEC, less the cost of Compulsory
Employer Superannuation Guarantee contributions.
20.4 The TEC for the purposes of salary packaging, is calculated by adding—
20.4.1 The base salary;
20.4.2 Other cash allowances, eg. Annual leave loading;
20.4.3 Non-cash benefits, eg superannuation, motor
vehicles etc;
20.4.4 Any Fringe Benefit Tax liabilities currently paid;
and
20.4.5 Any shift or commuted allowance or variable
components, eg performance based incentives
(where they exist).
20.5 Where an employee enters into a salary packaging arrangement they will be required to enter into a separate written
agreement with the employer that sets out the terms and conditions of the agreement.
20.6 The salary packaging arrangement must be cost neutral in relation to the total cost to the employer.
20.7 The salary packaging arrangement must also comply
with relevant taxation laws and the employer will not be liable for the additional tax, penalties or other costs payable or
which may become payable by the employee.
20.8 In the event of any increase or additional payments of
tax or penalties associated with the employment of the employee of the provision of employer benefits under the salary
packaging agreement, such tax, penalties and any other costs
will be borne by the employee.
20.9 In the event of significant increases in Fringe Benefit
Tax liability or administrative costs relating to arrangements
under this clause, the employee may vary or cancel a salary
packaging arrangement.
20.10 The cancellation of salary packaging will not cancel
or otherwise affect the operation of this Agreement.
20.11 An employer will not unreasonably withhold agreement to salary packaging on request from an employee.
20.12 The Dispute Settlement Procedure contained in this
Agreement will be used to resolve any dispute arising from
the operations of this clause. Where such a dispute is not resolved, the matter may be referred to the WAIRC.
21.—PAYMENT ARRANGEMENTS
Salaries will be paid on a fortnightly basis directly into an
approved bank, building society or credit union nominated by
the employee.
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22.—REPAYMENTS OF OVERPAYMENTS
22.1 Any salary overpayments will be repaid to the employer
within a reasonable period of time.
22.2 If agreement cannot be reached, the employer may
deduct the amount of overpayment over the same length of
time that the overpayments occurred, or up to 6 months, whichever period is less.
22.3 The employer may not deduct or require an employee
to repay an amount exceeding 20% of the employees’ net pay
in any one pay period.
22.4 On compassionate grounds, the Managing Director may
allow an extended period for the repayment of overpayments.
23.—VARIATION OF ALLOWANCES
23.1 Wherever an award allowance is calculated by reference to a classification salary point, the parties agree that all
such allowances will be so varied by reference to the salary
provided by this agreement.
23.2 All such allowances will be applicable from the same
date as provided for any salary variation under this agreement.
PART 5—HOUR OF WORK, BREAKS, OVERTIME,
SHIFT WORK AND WEEKEND WORK
24.—HOURS OF WORK
Notwithstanding the prescribed hours of duty in clause 16
of the Award, the employer and an employee may agree to
vary the spread of hours during which the employee’s ordinary hours of work may be worked. Any agreement must be
voluntarily and genuinely made and an employee may not be
forced, coerced or intimidated into any such variation to the
spread of ordinary hours during which the hours of work may
be worked.
25.—FLEXITIME
25.1 For the purpose of this clause, a settlement period will—
25.1.1 consist of 12 weeks;
25.1.2 have the required hours of duty of 450 hours;
and
25.1.3 commence at the beginning of a pay period.
25.2 Credit hours at any point within the settlement period
will not exceed 60 hours.
25.3 An officer may be allowed to clear flexi leave of a
maximum of 6 full days, or any combination of half days and
full days that does not exceed 6 full days in any settlement
period.
25.4 Full days of flexi leave may be taken in accordance
with College policy.
25.5 Flexi-leave days may be taken consecutively during a
Christmas Closedown.
25.6 Notwithstanding subclause 25.3, in the case of a Christmas Closedown of 12 working days, where sufficient credit
hours are accrued, an employee may take seven consecutive
flexi-leave days. This subclause does not apply in the case of
a Christmas Closedown of less than 12 working days.
25.7 Credit hours to a maximum of thirty seven hours thirty
minutes will be allowed at the end of each settlement period
and will be carried forward to the next settlement period.
25.8 In the case of credit hours greater than thirty seven
hours thirty minutes gained in one settlement period, the hours
in excess of thirty seven hours thirty minutes will be lost.
PART 6—LEAVE OF ABSENCE AND PUBLIC
HOLIDAYS
26.—ANNUAL LEAVE
26.1 By written approval of the employer, accrued annual
leave may be paid out (equivalent benefit) instead of taken.
26.2 The paying out of accrued annual leave is not obligatory and is subject to agreement of both the employer and
employee.
26.3 Annual Leave Travel Concessions—Officers Stationed
in Remote Areas
26.3.1 Where an officer’s headquarters is situated in
District Allowance Areas 3,5,6 and in that portion of area 4 located north of 30° South Latitude,
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as defined in Schedule D—District Allowance of
the PSA/ Schedule G—District Allowance of the
GOSAC Award, a travel concession to the value
of return economy airfares to Perth or Geraldton
will be provided for the officer and his/her dependants when the officer travels from his/her
normal place of employment on Annual Leave.
26.3.2 The officer will only be entitled to the actual cost
of the travel, up to the value of return economy
airfares for the officer and his/her dependents to
Perth or Geraldton, whichever is the higher. The
employer will not reimburse the officer unless
the officer supplies evidence acceptable to the
employer of the actual cost of travel.
26.3.3 An officer is required to serve 12 months in these
areas before qualifying for travel concessions.

27.—LONG SERVICE LEAVE
27.1 Accrued long service leave may be taken in periods of
not less than one day.
27.2 By written approval of the employer, accrued long service leave may be paid out (equivalent benefit) instead of taken.
27.3 The paying out of accrued Long Service Leave is not
obligatory and is subject to agreement of both the employer
and employee.
28.—SICK LEAVE
28.1 Sick leave entitlement
28.2 The sick leave provisions of the GOSAC Awards will
continue to apply, except that the Managing Director may
approve further paid leave in exceptional circumstances.
29.—FAMILY/CARER’S LEAVE
29.1 An employee with responsibilities in relation to either
members of their family or members of their household who
need their care and support, is entitled to paid leave of up to 5
days per annum, to provide care and support for such persons
when they are ill.
29.2 Family/carer’s leave taken will be deducted from an
employee’s sick leave entitlements, provided that 10 days of
the employee’s sick leave entitlement credited in the current
year cannot be used for family/carer’s leave. Family/carer’s
leave is not cumulative from year to year.
29.3 Where family/carer’s leave is exhausted, an employee
may take unpaid carer’s leave by agreement with the employer.
29.4 The employee will if required by the employer establish, by production of medical evidence or statutory
declaration, the illness of the person concerned and that the
illness is such as to require care by another.
29.5 The employee will, wherever possible, give the employer notice prior to the absence of the intention to take such
leave.
29.6 For the purposes of this clause, a family member or
member of the employee’s household is one who is wholly or
partially dependent on the employee.
30.—COMPASSIONATE LEAVE
30.1 Subject to paragraph 30.2 hereof, an officer will be
entitled to paid compassionate leave of up to 2 days on the
death of a family member.
30.2 The Managing Director may grant compassionate leave
on the death of a person other than a family member in personal and compassionate circumstances.
30.3 Compassionate leave will not be granted during a period of any other leave.
30.4 Payment for compassionate leave is to be made only
where the officer otherwise would have been on duty.
31.—SHORT LEAVE
The Award entitlement to short leave will no longer apply.
32.—CEREMONIAL/CULTURAL LEAVE
32.1 Ceremonial/Cultural Leave may be granted, to employees who have a ritual obligation to participate in ceremonial
activity which requires absence from work. Such leave will
also include leave to meet the employee’s custom and traditional laws.
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32.2 An employee granted leave to participate in ceremonial, cultural or traditional law activities will have such leave
deducted from accrued annual leave or long service leave.
32.3 Leave without pay to participate in ceremonial, cultural or traditional law activities may be granted by the
employer.
33.—PUBLIC HOLIDAYS
33.1 The following days are paid public holidays; New Year’s
Day, Australia Day, Good Friday, Easter Monday, Anzac Day,
Foundation Day, Labour Day, Sovereign’s Birthday, Christmas Day and Boxing Day.
33.2 Whenever any of these days falls on a Saturday or a
Sunday, the holiday is observed on the next succeeding Monday, or in the case of Boxing Day falling on a Sunday or
Monday, on the next succeeding Tuesday.
33.3 There is no entitlement to any additional Public Service holidays in addition to those prescribed in this agreement.
34.—CHRISTMAS CLOSEDOWN
34.1 The College may observe a closedown over the Christmas/New Year period.
34.2 The duration of the closedown will be at the discretion
of the Managing Director but will not exceed 12 working days.
34.3 Employees will be required to take annual leave, long
service leave, rostered days off, time in lieu of overtime or
flexitime credit hours on the working days that the College is
closed down. The employee may elect which form of leave is
to be taken.
34.4 The Managing Director will as soon as possible, in
each calendar year but not later than 30 June, advise employees of the period of closedown and the number of working
days involved.
34.5 When taking leave during the year employees must be
aware of the requirement to retain credits to cover the required
number of days over the compulsory close down period.
34.6 New employees, employees who have exhausted their
annual leave credits at the commencement of this Agreement,
or employees who have been granted approval to utilise all
leave credits will be entitled to take leave without pay or go
into debit to cover the amount of leave involved, provided a
refund is made by the employee, on termination, if credits to
the value of the leave taken in advance have not been accrued.
35.—PARENTAL LEAVE
Definitions
For the purpose of this clause, the following terms have the
following meanings—
“Adoption”: is the placement (including any initial temporary placement with a view to a permanent placement)
of a child who is less than 5 years of age, who is not the
natural or step-child of the employee or employee’s
spouse and who has not lived with the employee for longer
than 6 months.
“Adoption leave”: Unpaid parental leave of up to 12
months taken by either parent in connection with the adoption or placement of a child under the age of 5 years.
“Certification”—
(a) For the purposes of paternity leave means a certificate from a registered medical practitioner which
names the employee’s spouse, states that she is pregnant, and the expected date of birth.
(b) For the purpose of maternity leave means a certificate from a registered medical practitioner stating
that the employee is pregnant and the expected date
of birth.
(c) For the purpose of adoption leave and special adoption leave means the requirements that an employee
must comply with before being eligible for the entitlement.
The employee must produce to the employer—
a statement from an adoption agency or other appropriate body of the placement of the child for
adoption purposes; or
presumed date confirming that the employee or employee’s spouse is to have custody of the child
pending application for an adoption order.
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“Child”: A person to whom an employee or employee’s
spouse has given birth, or who is adopted by an employee
or employee’s spouse or who is placed with an employee
or employee’s spouse with a view to permanent adoption. This does not include a child or stepchild of the
employee or employee’s spouse who has previously lived
with the employee for a period of 6 months or more.
“Expected date of birth”: The day certified by a medical
practitioner, to be the day on which the birth of the child
of the employee, or employee’s spouse is expected.
“Maternity leave”: Unpaid parental leave of up to 12
months taken by a female employee in connection with
her pregnancy, and the subsequent birth of a child.
“Parental leave”: Any period of maternity leave, paternity leave and/or adoption leave of up to 12 months taken
in connection with the birth or adoption of a child.
“Paternity leave”: Unpaid parental leave of up to 12
months which is taken by a male employee in connection
with the birth or adoption of a child. Such an employee
is permitted to take one week of unpaid paternity leave
immediately after the birth or adoption of a child, in conjunction with any leave taken by his spouse.
35.1 Entitlement to parental leave
35.1.1 Employees are entitled to parental leave in connection with the birth or adoption of a child, in
accordance with this clause.
35.1.2 Parental leave only applies to part-time or full
time employees. Temporary full time or part-time
employees on fixed term contracts are only eligible for parental leave for the duration of their fixed
term contract of employment.
35.1.3 For female employees parental leave may, at the
employee’s discretion, commence prior to 6
weeks before the expected date of birth of the
child.
35.1.4 The minimum period of absence on maternity
leave will commence six weeks before the expected date of birth and end six weeks after the
day on which the birth has taken place, however
an employee may apply to the Managing Director to vary this period provided her application is
supported by a certificate from a registered medical practitioner indicating that the employee is
fit to continue or resume duty within this minimum period.
35.2 Eligibility for parental leave
35.2.1 An employee must comply with the certification
and notice requirements to be entitled to parental
leave, unless these requirements are waived by
the employer.
35.2.2 Any entitlement to parental leave is reduced by
any amount of parental leave taken by the employee’s spouse in relation to the same child.
Parental leave is not to be taken simultaneously
by both parents, except during one week of paternity leave taken immediately after the birth or
adoption of a child.
35.3 Notice requirements
An employee is to give the employer at least 10 weeks written notice of the intention to take parental leave other than for
the purposes of adoption and of the expected duration of the
leave.
35.4 Transfer to a safe job
Where in the opinion of a registered medical practitioner
illness or risks arising out of the pregnancy or hazards connected with the work assigned to the employee make it
inadvisable for the employee to continue her present work,
she may be transferred to a safe job, at the rate and on the
conditions attached to that job or at the employee’s substantive level, whichever is the higher, until the employee
commences parental leave.
35.5 Variation and/or cancellation of parental leave period
35.5.1 The period of parental leave may be lengthened
or shortened by Agreement between the employer
and the employee, provided that the amount of
leave does not exceed the maximum allowed.
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35.5.2 The employee must where practicable give the
employer 14 days written notice of any request
to vary the period of leave.
35.5.3 Parental leave applied for, but not commenced,
by an employee for any reason is cancelled. Reasons for cancellation include, but are not limited
to—
35.5.3(a) where a pregnancy terminates, other
than by the birth of a living child;
35.5.3(b) or where a planned adoption or placement of a child does not proceed.
35.5.3(c) An employee must notify the employer
of any change in certification details.
35.6 Parental leave and sick leave
35.6.1 Where the pregnancy of an employee terminates
after 28 weeks, other than by the birth of a living
child, and the employee is not on parental leave,
she is entitled to sick leave in accordance with
Award entitlements.
35.6.2 An employee who suffers any illness or injury
related to her pregnancy and/or the birth whilst
on parental leave cannot utilise sick leave entitlements.
35.6.3 An employee may utilise sick leave entitlements
in accordance with clause 27.1—Sick Leave when
not on parental leave.
35.7 Special adoption leave
An employee is entitled to special unpaid adoption leave of
up to 2 days to attend any compulsory interviews, examinations or the like which are required by the adoption procedure.
35.8 Effect of parental leave on leave entitlements and employment
35.8.1 Any absence on parental leave will not break the
continuity of service.
35.8.2 However, absence on parental leave will not be
taken into account for the purpose of salary increment progression. Paid leave entitlements such
as annual leave, long service leave and public holidays will not accrue during any period of parental
leave.
35.8.3 An employee may, instead of or in conjunction
with parental leave, take annual leave or long service leave entitlements to which he or she is
entitled.
An employee proceeding on parental leave may
elect to utilise—
35.8.3(a) accrued annual leave
35.8.3(b) accrued long service leave
for the whole or part of the period referred to in
subclause 35.1 of this clause. The periods of leave
referred to in paragraphs 35.8.3(a) and 35.8.3(b)
of this subclause, which are utilised, will be paid
leave.
35.9 Replacement employees
35.9.1 Before the employer engages a replacement employee (including a temporarily promoted or
transferred employee), the employer must inform
that person of the temporary nature of the employment, and of the rights of the person on
parental leave who is being replaced.
35.9.2 The employer does not have to engage a replacement employee if one is not required.
35.10 Return to work after parental leave
35.10.1 An employee must confirm to the employer an
intention of returning to work prior to re-commencing work.
35.10.2 An employee returning to work from parental
leave is entitled to the position held immediately
before beginning parental leave. Where the employee was transferred to a safe job, the employee
is entitled to return to the position occupied immediately prior to transfer.
35.10.3 Where the position no longer exists, the employee
is entitled to the same classification and pay to
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that of the employee’s former position, and for
which the employee is qualified and capable of
performing.
35.10.4 Where immediately before commencing parental leave, an employee was acting in a higher
position, or performing additional duties on a temporary basis, this subclause only applies in respect
of the position held by the employee immediately
before taking the acting or temporary position.
35.11 Termination of employment and parental leave
35.11.1 An employee may terminate his or her employment at any time during a period of parental leave,
by giving the employer the appropriate period of
notice detailed in the relevant award.
35.11.2 The employer must not terminate an employee
or transfer them from their existing position on
the grounds of the employee’s parental leave application and/or absence on parental leave.
36.—EMERGENCY AND COMMUNITY SERVICE
LEAVE
36.1 Emergency Service Leave may be granted to an Employee who is an active volunteer member of the—
• Western Australian State Emergency Service;
• Western Australian Bush Fire Brigade;
• St John Ambulance Brigade;
• Defence Force Reserves;
• Sea and rescue associations; or
• Other similar Authorities or bodies, recognised by
the College.
to attend emergencies as declared by the recognised Authority or body provided that it does not interfere with essential
customer service and work requirements.
36.2 If an employee is an active member of a recognised
Authority or body they are to advise the College of membership in writing at the commencement of employment or
membership in order to seek leave to attend emergencies.
36.3 The employer will be advised as soon as possible by
the employee, the emergency service or such other persons as
to the absence and, where possible, the expected duration of
the absence. Such advice will be provided within 24 hours of
the event or activity requiring the person’s absence.
36.4 The employee must complete a leave of absence form
immediately upon return to work.
36.5 The application form must be accompanied by a certificate from the emergency organisation certifying that the
employee was required for the specified period. If a certificate of attendance is not provided from the emergency service
organisation absence may be considered to be leave without
pay. If the absence is deemed to be leave without pay, any
adjustment in entitlements arising as a result of not proving a
certificate of service will be processed in the next scheduled
pay period.
36.6 An employee, who during the course of the emergency
volunteers their services to an emergency service organisation, will comply with subclauses 36.2 to 36.5 inclusive.
36.7 Such leave will not affect any continuity of service for
the purpose of higher duties arrangements or eligibility for
allowances.
36.8 An employee may be granted reasonable Community
Service Leave, subject to proof, to donate blood products to
the Red Cross Blood Bank.
37.—ANNUAL LEAVE LOADING
Annual leave loading provisions in the GOSAC Award have
been absorbed and no longer apply.
38.—SELF-FUNDED WORK BREAKS
38.1 Employees may receive 4 years salary over a period of
five years, with no attendance at work required in the fifth
year, in accordance with the College’s Policy and Guidelines.
38.2 The employer and an employee may agree to enter into
any other similar arrangements involving different periods of
time, in accordance with the Policy and Guidelines.

81 W.A.I.G.

PART 7: TRANSFERS, TRAVELLING AND WORKING
AWAY FROM USUAL PLACE OF WORK
39.—HOME BASED WORK
An employee may make application to the College to engage in home based work subject to the College’s Home Based
Work policy.
40.—TRAVELLING ALLOWANCE
40.1 This clause replaces Clause 42.—Travelling Allowance
of the Government Officers’ Salaries, Allowances and Conditions Award in its entirety.
40.2 An employee who travels on official business will be
reimbursed reasonable expenses on the basis of the production of receipts for reasonable expenses. Reasonable expenses
will include but not be limited to accommodation costs, purchase of meals as necessary, and cost of transport to destination.
40.3 In addition to clause 40.2—Travelling Allowance above,
an employee will be reimbursed reasonable incidental expenses
such as train, bus and taxi fares, official telephone calls, laundry and dry cleaning expenses, on production of receipts.
40.4 If on account of lack of suitable transport facilities, an
employee necessarily engages reasonable accommodation for
the night prior to commencing travelling on early morning
transport the employee will be reimbursed the actual cost of
such accommodation.
40.5 Reimbursement of expenses will not be suspended
should an employee become ill whilst travelling, provided
leave for the period of such illness is approved in accordance
with provisions of Clause 28.1—Sick Leave of this Agreement, and the employee continues to incur accommodation,
meal and incidental expenses.
40.6 Reimbursement claims for travelling in excess of 14
days in one month will not be passed for payment by a certifying employee unless the Managing Director has endorsed
the account.
40.7 An employee who is relieving at or temporarily transferred to any place within a radius of fifty (50) kilometres
measured from the employee’s headquarters will not be reimbursed the cost of midday meals purchased, but an employee
travelling on duty within that area which requires absence from
the employee’s headquarters over the usual midday meal period will be, on the production of receipts, for each meal
necessarily purchased, provided that—
40.7.1 such travelling is not a normal feature in the performance of the employee’s duties; and
40.7.2 such travelling is not within the suburb in which
the employee resides.
41.—TRANSFER
41.1 The College may transfer, at the same level of classification, an officer from one office, post or position within the
College to another such office, post or position, for which
that officer possesses the appropriate qualifications and skills,
provided the College considers it to be in its interests to do so.
Such transfers include the transfer of an employee from one
campus of the College to another campus of the College.
41.2 The decision to transfer will be equitable and free from
bias.
41.3 If the College transfers an employee in accordance with
subclause 41.1 of this Clause it will comply with the following—
41.3.1 The transfer will be at the employee’s current classification level;
41.3.2 The transfer will not result in a loss of the employee’s continuity of service;
41.3.3 The transfer will not change the tenure of the employee;
41.3.4 The College’s and employee’s needs will be taken
into account in the transfer decision. The employee’s needs include distance of new work site from
place of residence, skills, qualification and experience of the employee, requirement to undertake
training to perform the duties of the new position.
41.3.5 The employee will be notified of the transfer decision and arrangements. The College will give
the employee at least four weeks notice of intention to transfer.
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902.83
23,549
889.49

715.40

20,355
Age 19

23,201

21,599
803.97
20,970
792.09

613.29

17,585
Age 18

20,660

18,660
694.56
18,117
684.30

524.80

15,075

17,849

15,997

13,689
509.52

595.42
15,531

13,290
501.99
12,900

Age 17

13,094
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41.5 The College will act in accordance with the report and
implement any recommendations of a reviewer selected by
the Commissioner for Public Sector Standards to investigate
any suspected breach of standard in accordance with s.15 of
the Public Sector Management (Review Procedures) Regulations 1995.
41.6 If the College does not act in accordance with and
implement the recommendations of the reviewer selected by
the Commissioner for Public Sector Standards, the College
will be in breach of the Agreement.
41.7 Should an application for a breach of the Public Sector
Standard relating to Transfer be lodged with the Managing
Director within 15 days of an employee being notified of a
decision to transfer and a review of the transfer be carried out,
the status quo will remain until such time as the reviewer has
made recommendations.

Age 16

LEVEL 1

586.62

Column D –
Annual Salary as at
First Pay Period on or
After March 15, 2002
3%*
Column C –
Annual Salary as at
New Fortnightly
First Pay Period on or
Rate
After March 15, 2001
1.5%
New Fortnightly
Rate

SCHEDULE A—SALARIES
ENTERPRISE BARGAINING AGREEMENT 2000
SCHEDULE A

Column B –
Date Of
Registration
1.5%
Column A Current Annual
Salary Rates
LEVEL

15,301

New Fortnightly
Rate

41.3.6 Policies relating to transfer will be documented,
equitable, free from bias, applied consistently and
accessible to College employees.
41.3.7 The decisions and processes relating to transfer
will embody the principles of natural justice including access to documentation specifically
relating to the particular employee’s transfer, explanation as to the reasons for the transfer and
consultation with the employee where their input is taken into consideration;
41.3.8 The transfer decision will be capable of review;
and
41.3.9 The appropriate confidentiality will be observed.
41.4 The College must adhere to the Public Sector Standards in Human Resource Management standard regarding
transfer.

26,271
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38,445

39,515

40,614

YEAR 2

YEAR 3

YEAR 4

43,301

44,516

YEAR 2

YEAR 3

50,080

51,785

YEAR 3

YEAR 4

56,390

58,305

60,338

YEAR 2

YEAR 3

YEAR 4

63,454

65,610

67,956

YEAR 1

YEAR 2

YEAR 3

LEVEL 7

54,526

YEAR 1

LEVEL 6

48,437

YEAR 2
52,562

50,831

49,164

47,558

45,184

43,951

42,752

41,223

40,108

39,022

37,968

Column B –
Date Of
Registration
1.5%

2,015.15

1,948.80

1,884.86

1,823.30

1,732.28

1,685.00

1,639.05

1,580.44

1,537.68

1,496.04

1,455.65

New Fortnightly
Rate

53,350

51,594

49,901

48,271

45,861

44,610

43,393

41,842

40,709

39,607

38,538

2045.38

1978.03

1913.14

1850.65

1758.27

1710.28

1663.63

1604.15

1560.74

1518.48

1477.48

Column C –
Annual Salary as at
New Fortnightly
First Pay Period on or
Rate
After March 15, 2001
1.5%

68,975

2,644.42

2,553.13

2,469.23

2,347.98

2,268.87

2,194.35

2,121.81

70,010

67,593

65,372

62,162

60,067

58,094

56,174

2684.09

2591.43

2506.27

2383.20

2302.90

2227.26

2153.64

72,110

69,621

67,333

64,027

61,869

59,837

57,859

2764.61

2669.17

2581.46

2454.69

2371.99

2294.08

2218.25

2106.74

2037.37

1970.53

1906.17

1811.02

1761.59

1713.54

1652.27

1607.56

1564.03

1521.81

New Fortnightly
Rate
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66,594

64,406

61,243

59,180

57,236

55,344

54,951

53,141

51,398

49,719

47,237

45,948

44,695

43,097

41,931

40,795

39,694

Column D –
Annual Salary as at
First Pay Period on or
After March 15, 2002
3%*

* The payment of this increase is subject to the approval of the Cabinet Standing Committee on Labour Relations

46,855

YEAR 1

LEVEL 5

42,120

YEAR 1

LEVEL 4

37,407

YEAR 1

LEVEL 3

LEVEL

Column A Current Annual
Salary Rates
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74,500

77,887

YEAR 2

YEAR 3

94,559
99,561
104,561
109,564

88,234

93,162

98,090
103,016
107,945

YEAR 3

CLASS 1

CLASS 2
CLASS 3
CLASS 4

36,074

38,445

42,120

44,516

YEAR 3 (2.5)

YEAR 4 (3.2)

YEAR 5 (4.1)

YEAR 6 (4.3)

Under 21

Job Skills Trainees

16,593

19,625

34,179

YEAR 2 (2.3)

OTHER

32,468

YEAR 1 (2.1)

LEVEL 2/4

89,558

84,975

16,842

19,919

45,184

42,752

39,022

36,615

34,692

32,955

86,250

82,117

YEAR 2

83,349

79,055

75,618

72,846

Column B –
Date Of
Registration
1.5%

YEAR 1

LEVEL 9

71,769

YEAR 1

LEVEL 8

LEVEL

Column A Current Annual
Salary Rates

645.70

763.68

1,732.28

1,639.05

1,496.04

1,403.77

1,330.03

1,263.45

3,817.05
4,008.74
4,200.54

3,625.28

3,433.51

3,306.69

3,195.48

3,030.87

2,899.07

2,792.80

New Fortnightly
Rate

17,095

20,218

45,861

43,393

39,607

37,164

35,212

33,449

101,055
106,130
111,208

95,978

90,901

87,543

84,599

80,241

76,752

73,938

655.38

775.14

1758.27

1663.63

1518.48

1424.83

1349.98

1282.40

3874.30
4068.87
4263.55

3679.66

3485.02

3356.30

3243.41

3076.34

2942.56

2834.69

Column C –
Annual Salary as at
New Fortnightly
First Pay Period on or
Rate
After March 15, 2001
1.5%

17,607

20,825

47,237

44,695

40,795

38,279

36,268

34,453

104,086
109,314
114,544

98,857

93,628

90,170

87,137

82,648

79,054

76,156

Column D –
Annual Salary as at
First Pay Period on or
After March 15, 2002
3%*

675.04

798.39

1811.02

1713.54

1564.03

1467.58

1390.48

1320.88

3990.53
4190.93
4391.46

3790.05

3589.57

3456.98

3340.71

3168.63

3030.84

2919.73

New Fortnightly
Rate
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SCHEDULE B—PRODUCTIVITY IMPROVEMENTS
PRODUCTIVITY IMPROVEMENT PLAN
Staff will actively participate in the development and implementation of a Productivity Improvement Plan/s (PIP/s) as
determined by the Managing Director.
PIPs may be developed at the College or Campus level, or
any combination as determined by the Managing Director.
The PIP/s may involve changes to work practices, but will
not involve changes to award/agreement/enterprise bargaining agreement employment conditions.
Subject to the approval of the Cabinet Standing Committee
on Labour Relations, a 3% pay increase will be paid to employees from the first pay period on or after 15 March 2002
for productivity improvements.
SCHEDULE C—SIGNATORIES OF PARTIES TO THE
AGREEMENT
The following signatories are authorised to sign this Agreement.
Signatories
...........Signed............ Date 20/10/00
Employer—
Geof Gale, Managing Director of South East Metropolitan
College of TAFE, on behalf of the Governing Council
Signed for and on behalf of the Civil Service Association of
Western Australia (Inc) by
...........Signed............ Date 20.12.2000 Common Seal
Mr Dave Robinson, Branch Secretary,
Civil Service Association WA Inc
SCHEDULE D—ALPHABETICAL LISTING OF
PROVISIONS
Annual Leave
Annual Leave Loading
Annual Leave Travel Concessions
Arrangement
Availability of Agreements
Breaches of Discipline
Casual Employment
Ceremonial/Cultural Leave
Christmas Closedown
Compassionate Leave
Consultation Provisions
Definitions
Dispute Resolution Procedure
Emergency and Community Service Leave
Flexitime
Higher Duties
Home Based Work
Hours of Work
Long Service Leave
No Further Claims
Number of Employees Covered
Objectives of the Agreement
Parental Leave
Parties Bound
Past Productivity
Payment Arrangements
Productivity Improvements
Public Holidays
Relationship to Awards/Agreements
Repayments of Overpayments
Salaries
Salary Packaging
Scope
Self Funded Work Breaks
Short Leave
Sick Leave and Family/Carer’s Leave
Signatories of Parties to the Agreement
Substandard Performance
Term of Agreement and Renegotiation
Title
Transfer
Travelling Allowance
Variation of Allowances
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SWAN CHRISTIAN EDUCATION ASSOCIATION INC
(ENTERPRISE BARGAINING) AGREEMENT 2000.
No. AG 254 of 2000.
2000 WAIRC 01559
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE INDEPENDENT SCHOOLS
SALARIED
OFFICERS’
ASSOCIATION OF WESTERN
AUSTRALIA, INDUSTRIAL UNION
OF
WORKERS
&
OTHER,
APPLICANT
v.
(NOT APPLICABLE), RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
TUESDAY, 12 DECEMBER 2000
FILE NO/S
AG 254 OF 2000
CITATION NO. 2000 WAIRC 01559
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Industrial agreement registered.
Mr N Briggs
Mr A Campbell

_______________________________________________________________________________

Order.
HAVING heard Mr N Briggs on behalf of the applicant and
Mr A Campbell on behalf of the respondent and by consent
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
(1) THAT the Swan Christian Education Association Inc.
(Enterprise Bargaining) Agreement 2000 as filed in
the Commission on 3 November 2000 in the terms
of the following schedule be and is hereby registered as an industrial agreement.
(2) THAT the Swan Christian Education Association Inc.
(Enterprise Bargaining) Agreement 1998 No. AG 238
of 1998 be and is hereby cancelled.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.
———
Schedule.
1.—TITLE
This agreement shall be known as the Swan Christian Education Association Inc. (Enterprise Bargaining) Agreement
2000 and shall replace the Swan Christian Education Association Inc. (Enterprise Bargaining) Agreement 1998.
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.

2.—ARRANGEMENT
Title
Arrangement
Parties to the Agreement
Scope of Agreement
Date and Duration of Agreement
Expiration of Agreement
Relationship to Parent Award
Single Bargaining Unit
Objectives
Salary Rates
Agreed Efficiency Improvements
Agreed Entitlements
Remuneration Package
Redundancy Provisions
Other Matters
No Reduction
No Further Claims
No Precedent
Dispute Resolution Procedure
Signatories
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3.—PARTIES TO THE AGREEMENT
This agreement is made between the Swan Christian Education Association Inc. (SCEA) and the Independent Schools
Salaried Officers’ Association of Western Australia, Industrial
Union of Workers (ISSOA) a registered organisation of employees (the parties).
The Swan Christian Education Association Inc. (SCEA)
administers Armadale Christian College, Beechboro Christian School, Ellenbrook Christian College, Kalamunda
Christian School, Midland Christian School, Mundaring Christian School and Swan Christian College (the schools).
4.—SCOPE OF AGREEMENT
(1) This agreement shall apply to all teachers employed by
the SCEA who are covered by the provisions of the scope of
the Independent Schools’ Teachers’ Award 1976 (the award).
(2) The number of employees covered by this agreement is
138.
5.—DATE AND DURATION OF AGREEMENT
This agreement shall come into effect on the 12 December
2000 and shall apply until 31st December 2001.
6.—EXPIRATION OF AGREEMENT
On the expiration of this agreement, and in the absence of
the registration of a subsequent enterprise agreement, the provisions of this agreement shall apply until such time as a new
agreement is registered and takes effect.
7.—RELATIONSHIP TO PARENT AWARD
(1) This agreement shall be read and interpreted in conjunction with the award.
(2) Where there is any inconsistency between this agreement and the award, this agreement will prevail to the extent
of the inconsistency.
8.—SINGLE BARGAINING UNIT
(1) Parties to this agreement have formed a single bargaining unit.
(2) The single bargaining unit has conducted negotiations
with representatives of teachers in the schools and with representatives of the SCEA.
9.—OBJECTIVES
In reaching this agreement the parties have recognised the
need to—
(1) Consolidate and develop further, initiatives arising
out of the award restructuring process.
(2) Accept a mutual responsibility to maintain a working environment which will ensure that SCEA and
its teachers become genuine participants and contributors to the Schools’ aims, objectives and
philosophy.
(3) Safeguard and improve the quality of teaching and
learning by emphasising the upgrading of professional skills and knowledge. SCEA and the teachers
acknowledge that this upgrading of skills and experience can best occur when both the School and
teachers share responsibility for professional development by undertaking both in-service and external
courses and training partly during school time and
partly during the teachers’ time.
(4) Ensure that all teachers meet and continue to meet
the Christian criteria for membership of SCEA as it
applies to members with voting rights.
(5) Recognise that the SCEA schools are established and
maintained to give access to affordable Christian
Education to as wide a cross-section of the community as possible.
(6) Acknowledge that SCEA schools facilitate the constructive involvement of parents in the life of the
schools and exist to provide learning and teaching
opportunities that will support the Christian ethos
of SCEA and its member families.
(7) Acknowledge that each school is managed within
the SCEA policy framework supplemented by policies of the relevant school.
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10.—SALARY RATES
(1) The minimum annual rate of salary payable to teachers
engaged in the classifications prescribed in Clause 11.—
Salaries of the award shall be—
Step
From 1 July
From 1 July
From 1 July
1999
2000
2001
Per Annum
Per Annum
Per Annum
$
$
$
1
25,844
26,878
27,684
2
27,571
28,674
29,535
3
31,224
32,473
33,448
4
32,988
34,308
35,337
5
34,295
35,667
36,737
6
36,351
37,806
38,940
7
37,759
39,270
40,448
8
39,461
41,040
42,271
9
42,233
43,923
45,240
10
43,531
45,273
46,631
11
45,333
47,147
48,561
12
46,878
48,754
50,216
13
48,733
50,683
52,204
(2) In the event of any safety net adjustment being applied
to the award, such adjustment shall be absorbed into the salary rates prescribed by this agreement.
11.—AGREED EFFICIENCY IMPROVEMENTS
(1) Probationary Appointment
(a) All new appointees including teachers appointed to promoted positions, are on probation for up to two years. A
permanent appointment or contract for greater than two years
shall not occur unless the appointee’s position is ratified following a summative appraisal.
(b) All appointees to a SCEA School are subject to a ratification appraisal before they can be confirmed as permanent.
Ratification may take place at any time up to the end of the
second year.
(2) Induction of Staff
(a) A teacher in his or her first year of teaching shall participate in an induction process of one year’s duration, unless the
teacher and the employer agree that the induction process shall
continue for a further year.
(b) The employer shall provide a written statement to the
teacher two months before the end of the teacher’s first year,
outlining the teacher’s progress and development.
(c) The employer shall report regularly to the teacher on the
progress of the induction process and shall comment and make
suggestions that will assist the teacher’s professional development.
(d) A teacher returning to teaching after an absence of five
or more years shall be offered support through an induction
process as considered appropriate and agreed between the
Principal and the teacher at the time of appointment following such absence.
(3) Professional Development
The parties agree that professional development will address
the needs of the teacher in response to the needs and vision of
the school. It will address effectiveness in the task of teaching, evidenced by student learning with a focus on continuous
growth and improvement in teaching practice.
(4) Promotional Positions
(a) Senior promoted positions (eg. Deputy, Dean) will be
subject to a contract with terms and conditions to be agreed
between the employer and the appointee. All other promoted
positions will be covered by this Agreement.
(b) Except for senior promoted positions all other promoted
positions will be remunerated at one of the following levels—
Level 1 $9,000
2 $7,000
3 $5,000
4 $2,500
5 $1,500
(c) The process for appointment to a promotional position
and the criteria for each level will be in accordance with SCEA
policy.
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(5) Senior Teacher
Senior Teacher Level One and Level Two will be paid an
allowance at the rate of 3.2% and 6.9% respectively based on
step 13 of the salary rates at Clause 10 of this agreement.
(6) Long Service Leave
Notwithstanding the provisions of subclause (1) of Clause
10.—Long Service Leave of the award, from 1st January 1995
a teacher who has completed eight years’ continuous service
with SCEA shall be entitled to take ten weeks’ long service
leave on full pay, corresponding with a completed term. Each
subsequent period of eight years service shall qualify the
teacher for a further ten weeks’ long service leave on full pay
corresponding with a complete term.
(7) Mobility of Teachers
Teachers employed continuously in the one school for a
period of ten years will be encouraged to transfer to another
SCEA school to a position at least comparable in status and
salary to the existing position.
(8) Payment for Relief Teachers
Notwithstanding the provisions of subclause (5) of Clause
11.—Salaries of the award, relief teachers employed for five
days or less may be engaged by the day or half day.
(9) Policies
All teachers agree to abide by the policies, rules and regulations of the School as determined by the Board and the School
Council.
12.—AGREED ENTITLEMENTS
(1) Sick Leave
(a) A teacher who is unable to attend or remain at the place
of employment during the normal hours of duty by reason of
personal ill health or injury shall be entitled to payment during such absence in accordance with the following provisions.
(b) Entitlement to payment shall accrue at the rate of one
day’s pay for each completed month of service for eleven
months and one and a half days’ pay for the twelfth month in
each year of service.
(c) If in the first of successive years of service with the employer a teacher is absent on the grounds of personal ill health
or injury for a period longer than his/her entitlement to paid
sick leave, payment may be adjusted at the end of that year of
service, or at the time the teacher’s services terminate, if before the end of that year of service, to the extent that the teacher
has become entitled to further paid sick leave during that year
of service.
(d) A temporary teacher shall retain the benefit of accumulated sick leave credits upon appointment as a permanent
teacher provided that the service is continuous. For the purpose of this paragraph school vacations shall not be deemed
to break the continuity of service.
(e) The unused portions of the entitlement to paid sick leave
in any one year shall accumulate from year to year and subject to this subclause may be claimed by the teacher if the
absence by reason of personal ill health or injury exceeds the
period for which entitlement has accrued during that year at
the time of the absence. Provided that a teacher shall not be
entitled to claim payment for any period exceeding thirteen
weeks in any one year of service.
(f) Any time in respect of which a teacher is absent from
work except time for which he/she is entitled to claim sick
pay or time spent on holidays or school vacations or special
leave as prescribed by the award shall not count for the purpose of determining his/her right to payment under this clause.
(g) The provisions of this subclause with respect to payment do not apply to teachers who are entitled to payment
under the Workers’ Compensation and Assistance Act nor to
teachers whose injury or illness is the result of a teacher’s
own misconduct.
(h) A teacher shall not be entitled to the benefits of this
clause unless he/she produces proof satisfactory to his employer of sickness. The employer shall not be entitled to a
medical certificate unless the absence is three days or more.
(2) Leave Without Pay
(a) While a teacher has the right to apply for leave without
pay the granting of such leave is at the discretion of the
employer.
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(b) A teacher applying for leave under this clause must state
the period of such application and the reason for which the
application is being sought.
(c) Leave without pay does not involve loss of continuity of
service for salary, sick leave and long service leave purposes
and shall not be taken into account in calculating the period
of service for any purposes of this agreement.
(d) If a teacher is granted leave without pay the question of
the teacher’s specific duties on return to work should be considered before the granting of such leave and any arrangements
made documented. If no prior arrangement is made a teacher
upon return to service shall be entitled to a position commensurate with the position held immediately prior to the
commencement of such leave.
(3) Family Leave
(a) A teacher who is unable to attend or remain at his/her
place of employment during the normal hours of duty by reason of the ill health or injury of a family member shall be
entitled to take paid leave of up to 5 days per year.
(b) Such leave shall not accrue from year to year.
(c) Such leave shall be debited to the teacher’s accrued sick
leave.
(d) Such leave shall not prejudice a teacher’s rights to special leave in accordance with the provisions of the award.
(4) Special Leave
(a) A teacher shall, on sufficient cause being shown, be
granted special leave with pay.
(b) “Sufficient cause” is defined as a matter or situation for
which—
(i) no other paid leave is available
(ii) no other arrangements can reasonably be made
(iii) the absence from duty is required due to pressing
necessity.
(c) The period determined at the discretion of the employer
having regard to all of the circumstances but would not normally exceed three days for any one instance.
(5) Deferred Salary
Teachers may apply to the Principal to work for 4 years on
80% salary and defer the balance into an accumulation fund.
In the fifth year the teacher may have leave and be paid the
balance of the accumulation fund. At any time in the first three
years the teacher may return to the full salary and forego the
entitlement to a year’s leave with pay. In this event, or if the
teacher leaves the employ of SCEA for any reason whatsoever, the salary withheld will be paid in full.
13.—REMUNERATION PACKAGE
(1) For the purposes of this clause—
(a) “Benefits” means the benefits nominated by the
teacher from the benefits provided by the School and
listed in paragraph (d) of subclause (3) of this clause.
(b) “Benefit Value” means the amount specified by the
School as the cost to the School of the benefit provided including Fringe Benefit Tax, if any.
(c) “Fringe Benefit Tax” means tax imposed by the
Fringe Benefits Tax Act 1986.
(d) The cost of any Fringe Benefits Tax to the school
will be borne by the teacher and not the school.
(2) Conditions of Employment
Except as provided by this clause, teachers must be employed at a salary based on a rate of pay, and on terms and
conditions, not less than those prescribed by the agreement.
(3) Salary Packaging
The School may offer to provide and the teacher may agree
in writing to accept—
(a) salary packaging of up to 40% of gross salary in the
form of expense benefit payments;
(b) the Benefits nominated by the teacher and approved
by the employer;
(c) a salary equal to the difference between the Benefit
Value and the salary which would have applied to
the teacher or under subclause (2) of this clause, in
the absence of an agreement under this subclause;
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(d) the available Benefits are those made available by
the School from the following list—
(i) Superannuation;
(ii) Motor Vehicle; and
(iii) other benefits as agreed between the teacher
and the School;
(e) the School must advise the teacher in writing of the
Benefit Value before the agreement is entered into.
(4) During the currency of an agreement under subclause
(3) of this clause—
(a) Any teacher who takes paid leave on full pay shall
receive the Benefits and salary referred to in paragraphs (a) and (b) of subclause (3) of this clause.
(b) If a teacher takes leave without pay the teacher will
not be entitled to any Benefits during the period of
leave.
(c) If a teacher takes leave on less than full pay he or
she shall receive—
(i) the Benefits; and
(ii) the amount of salary calculated as agreed between the School and the teacher.
(d) The salary of the teacher determined in accordance
with the qualifications and recognised experience of
the teacher contains the Fringe Benefits Tax if any,
to be paid by the teacher and the Benefit Value of
the available benefits under paragraph (a) of this
subclause selected by the teacher.
(5) Renewal of the salary package will be on an annual basis by agreement between the parties.
14.—REDUNDANCY PROVISIONS
(1) Should a position in a SCEA school become redundant
then the following provisions of—
(a) the Workplace Relations Act (1996); and/or
(b) this agreement,
whichever is greater, shall apply.
(2) In calculating the years of service of a teacher, all continuous service within the SCEA will be considered and not
only the service completed at the current school.
(3) Where a school proposes to make one or more teaching
positions redundant the SCEA shall make redundancy payments to the teachers made redundant.
Period of Service
Weeks of
severance pay
Less than 1 year
Nil
One year and less than two years
4 weeks
Two years and less than three years 6 weeks
Three years and less than four years 7 weeks
Four years and above
2 weeks per year of
service to a maximum
of 14 weeks
(4) When the SCEA identifies a potential redundancy and
before a teacher is named as the employee whose position has
been declared redundant, the SCEA shall offer all teachers at
the school the opportunity to take leave without pay for a period of one school year or such a period to resolve the potential
redundancy. Where a suitable application is received that resolves the potential redundancy, then the teacher shall be
granted leave without pay for the period. At the end of the
voluntary period of leave a teacher shall be reinstated on an
equivalent basis to that existing at the commencement of leave.
(5) If during the life of this agreement the Australian Industrial Relations Commission moves to a new redundancy
standard in excess of the provisions of this clause, then the
new standard will apply and as such the parties agree to amend
this agreement accordingly.
(6) Notwithstanding the other provisions of this clause, nothing shall prevent the parties from negotiating a redundancy
settlement in excess of the provisions as determined in
subclause (3) of this clause.
15.—OTHER MATTERS
The parties agree to discuss such matters that are of
relevance to either the School or the teachers.
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16.—NO REDUCTION
Nothing contained herein shall allow the School to reduce
the salaries or conditions of a teacher which prevailed prior to
entering into this agreement, except where provided by this
agreement.
17.—NO FURTHER CLAIMS
It is a condition of this agreement that the parties will not
seek any further claims with respect to salaries or conditions
during the period of this agreement unless they are consistent
with the State Wage Case Principles.
18.—NO PRECEDENT
It is a condition of this agreement that the parties will not
seek to use the terms contained herein as a precedent for other
enterprise agreements, whether they involve the School or not.
19.—DISPUTE RESOLUTION PROCEDURE
(1) A dispute is defined as any questions, disputes or difficulties arising out of this agreement.
(2) The parties to the dispute shall make reasonable attempts
to resolve the matter by mutual discussion and determination.
(3) If the parties are unable to resolve the dispute, it shall be
resolved in accordance with the SCEA’s dispute resolution
procedure.
(4) If the matter is not then resolved it shall be referred to
the Western Australian Industrial Relations Commission.
(5) While this procedure is being followed work shall continue as normal.
20.—SIGNATORIES
.................................................
(Signature)
ALAN JAMES CAMPBELL
(Signatory in block letters)
Swan Christian Education Association Inc.
.................................................
(Signature)
(Signatory in block letters)
T. I. HOWE
Independent Schools Salaried Officers’
Association of Western Australia,
Industrial Union of Workers.

WEBFORGE (WA) ENTERPRISE BARGAINING
AGREEMENT 2000.
No. AG 275 of 2000.
2000 WAIRC 01648
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS—WESTERN
AUSTRALIAN
BRANCH,
APPLICANT
v.
WEBFORGE (WA), RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
MONDAY, 18 DECEMBER 2000
FILE NO
AG 275 OF 2000
CITATION NO. 2000 WAIRC 01648
____________________________________________________________________________
Result
Registered Agreement
____________________________________________________________________________
Order.
HAVING heard Mr G. Sturman on behalf of the applicant and
there being no appearance on behalf of the respondent, the
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Commission pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—
THAT the agreement made between the two parties
lodged in the Commission on 6 December 2000 entitled
Webforge (WA) Enterprise Bargaining Agreement 2000
be registered as an Industrial Agreement.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

1.—TITLE
This Agreement shall be known as the Webforge (WA)
Enterprise Bargaining Agreement 2000.
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21

2.—ARRANGEMENT
Title
Arrangement
Application
Parties Bound
Date and Period of Operation
Relationship to Parent Award
Objective of Agreement
Commitments
Consultative Committee
Protective Clothing
Reclassification/Competency Standards
Wages
No Extra Claims
Not to be used as a Precedent
National Standards
Continuous Improvement
Dispute Resolution Procedure
Casual Employees/Labour Hire
Trade Union Training
Redundancy Severance Pay
Signatories

3.—APPLICATION
This Agreement shall apply at Webforge (WA), 24 Tennant
Street, Western Australia, to employees engaged in the operations of Webforge (WA) with respect to employees engaged
in the classifications specified in Clause 10, who are bound
by the terms of the Metal Trades (General) Award 1966, insofar as those provisions relate to the parties referred to in Clause
4—PARTIES BOUND—of this Agreement. There are approximately 30 employees covered by this agreement.
4.—PARTIES BOUND
The Parties to this Agreement are—
A. Webforge (WA)
B. The Automotive, Foods, Metals, Engineering, Printing and Kindred Industries Union, Western
Australian Branch
5.—DATE AND PERIOD OF OPERATION
This Agreement shall operate from the beginning of the first
pay period to commence on or after the 1st of July 2000, and
shall remain in force until 30th of September 2001.
6.—RELATIONSHIP TO PARENT AWARD
This Agreement shall be read and interpreted wholly in conjunction with the Metal Trades (General) Award 1966, No 13
of 1965 provided that where there is any inconsistency between this Agreement and the Metal Trades (General) Award
1966, this Agreement, shall take precedence to the extent of
the inconsistency.
7.—OBJECTIVE OF AGREEMENT
7.1 To confirm and recognise the parties ongoing commitment to improving the immediate and longer-term viability of
Webforge WA.
7.2 Through continuation of the consultative mechanism (see
consultative committee) this agreement will reconfirm the
parties commitment to jointly developing, effectively utilising and rewarding the workforce.
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8.—COMMITMENTS
The parties agree to work together to improve the competitiveness and productivity of the business. This will include—
8.1 A commitment to co-operate and consult including
through the consultative mechanism to ensure that
there is a process of continuous improvement within
the organisation.
8.2 A shared commitment to increase both on the job
and external training where required for all employees to enable employees to broaden their skills, adapt
to change and promote team work and a more flexible approach. This will include greater
cross-functional movement in the business.
8.3 All employees commit to assist in the process of
monitoring business performance and factory performance with a view to achieve the objectives set
out in the Line of Sight Action Plan. These objectives include but are not limited to—
• Reduce order to supply lead time by 50% and
deliver in full on time consistently >95%
• Establish world class manufacturing facilities
that deliver 15% lower costs and scrap, 15%
higher productivity.
1. Reduce non direct costs by 15%
2. Reduce material costs by 15%
3. Establish a waste management team.
• Provide a workplace and a culture that delivers zero LTIFR and complies with Corporate
OH & S requirements.
• Develop a culture that attracts people committed to the customer and achieving high
standards.
When monitoring is required, employees commit to accurately complete monitoring requirements.
9.—CONSULTATIVE COMMITTEE (JCC)
The consultative committee will continue to operate consisting of elected employee representatives and representatives
from management. The broad objectives are—
• To provide a forum for employees to input their ideas
into the decision making process.
• To provide a forum for communicating business
plans strategies and organisational matters.
• To work towards continuous improvement.
• To identify and implement productivity improvement
opportunities.
• To develop and monitor performance indicators
which measure the effectiveness of the continuous
improvement process.
• The committee will meet when required but no less
than monthly.
• To develop its own charter or operating guidelines.
• To work to a means of reduction of absenteeism with
all parties having an open mind to all suggestions.
10.—PROTECTIVE CLOTHING
Protective clothing will continue to be supplied with employees receiving the following on commencement of
employment. Existing employees will receive the following
every 12 months or where proved necessary on demand.
BOOTS
SHIRTS
TROUSERS
Welders
1
3
3
Others
1
2
2
All employees issued with protective clothing must wear
them during working hours including shifts and overtime, in
compliance with OH & S requirements.
Employees leaving after serving less than 3 months will be
required to reimburse the company through deduction of the
final wages for attire supplied by the company.
11.—RECLASSIFICATION/COMPENTENCY
STANDARDS
The company and the unions agree that employees will
have access to reclassification and career path progression
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consistent with the provisions of the Award and any agreed
classification structure.
12.—WAGES
(1) Wages will be increased by 5% over a period of 15 months
commencing on the first pay period on or after 1st July 2000
with the agreement ending on the 30th September 2001.
(2) Wage Structure—
Classification Current 1st July 2000 1st July 2001
Level
Rate
4%
1%
C14
451.80
469.90
474.60
C13
495.70
515.50
520.65
C12(1)
530.15
551.35
556.85
C12(2)
551.85
573.90
579.65
C12(3)
571.60
594.45
600.40
C8
669.70
696.50
703.45
13.—NO EXTRA CLAIMS
It is a term of this Agreement that the parties and all employees bound by this Agreement will not pursue any extra
claims. Award or over Award for the life of this Agreement
including increases arising from Award variation or decisions
of the Commission other than increases that are consistent
with the terms of the Agreement.
14.—NOT TO BE USED AS A PRECEDENT
This Agreement shall not be used in any manner whatsoever to obtain similar or benefits in any other plant or
enterprise.
15.—NATIONAL STANDARDS
This Agreement shall not operate so as to cause an employee
to suffer a reduction in ordinary time earnings or in national
standards such as standard work hours of work, annual leave
or long service leave.
16.—CONTINUOUS IMPROVEMENT
Management, its employees and the Union/s covered by this
Agreement are committed to searching for areas where improvements can be made and implementing such improvements
as part of this Agreement.
17.—DISPUTE RESOLUTION PROCEDURE
(1) Where a question, dispute or difficulty arises the matter
shall be initially discussed and resolved between the immediate supervisor, the employee and if so desired, his/her Union
delegate.
(2) If the matter remains unresolved after the process described in subclause (1) hereof has been followed, the Union
delegate shall discuss and attempt to resolve the dispute with
the Operations Manager.
(3) If still unresolved, the matter shall be referred to a Senior Management representative and the full-time Union official.
The parties shall then initiate steps to resolve the grievances
as soon as possible.
(4) While steps outlined in subclauses (1), (2) and (3) hereof
are being followed, industrial action shall not be taken. A
minimum of seven days is allowed to undertake discussions
as outlined in (1)-(3) to solve the dispute.
(5) If, after step (3) the problem is not resolved, either party
may refer the matter to the Western Australian Industrial Relations Commission for resolution.
(6) The parties will give each other earliest possible notice
of any issues or problems which has the potential of giving
rise to a dispute. All relevant facts will be recorded and clearly
identified throughout these procedures.
(7) Bans or limitations will not be placed on the performance of work while procedures outlined in this clause are being
followed and all actions shall be in accordance with Safe
Working Practice and consistent with established custom and
practices of the enterprises.
18.—CASUAL EMPLOYEES/LABOUR HIRE
(1) From time to time casual employees or labour hire will
be used to alleviate shortfalls in the permanent workforce of
the enterprise. An employee engaged as a casual will be notified in writing of his/her casual status at the time of
engagement.
(2) For the purpose of this Agreement, an employee shall be
deemed to be casual if the expected term of employment is
less than three months.
(3) The period of notice for casual shall be one hour.
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(4) In all other respects the terms of casual employment
shall be in accordance with those prescribed by the Metal
Trades (General) Award No 13 of 1965.
19.—TRADE UNION TRAINING
The company supports the training of On Site Representatives providing the company and Union jointly agree to the
training timing, training content and consideration is given to
customer and production requirements.
20.—REDUNDANCY SEVERANCE PAY
Severance pay on redundancy payments shall be increased
from a maximum of 8 weeks as per Parent Award (clause 6 of
this agreement), to a maximum of 12 weeks for 4 years or
over continuous service. Talks will be held with respect redundancy payments for longer serving employees (in excess
of 10 years continuos service).
21.—SIGNATORIES
.........................................................
Signed for and on behalf of Webforge (WA)
Date 26/11/00.
D. HICKS
Signed for and on behalf of
Common Seal
The Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union.
Date 29/11/2000.

WEST COAST COLLEGE OF TAFE PUBLIC
SERVICE AND GOVERNMENT OFFICERS’
ENTERPRISE AGREEMENT 2000.
No. PSAAG72 of 2000.
2001 WAIRC 01751
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
GOVERNING COUNCIL, WEST
COAST COLLEGE OF TAFE
-andTHE CIVIL SERVICE ASSOCIATION
OF
WESTERN
AUSTRALIA
INCORPORATED
CORAM
COMMISSIONER P E SCOTT
DELIVERED
TUESDAY, 9 JANUARY 2001
FILE NO
PSAAG 72 OF 2000
CITATION NO. 2001 WAIRC 01751
________________________________________________________________________

Result

Agreement registered

_________________________________________________________________________

Order.
HAVING heard Ms J Caiacob on behalf of the Governing
Council, West Coast College of TAFE and Ms J van den Herik
on behalf of the Civil Service Association of Western Australia (Incorporated), and by consent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT the West Coast College of TAFE Public Service
and Government Officers’ Enterprise Agreement 2000 in
the terms of the following schedule be registered on the
21st day of December 2000 and shall replace the North
Metropolitan College of TAFE Public Service and Government Officers’ Enterprise Agreement 1998 (No. PSA
AG 8 of 1998).
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner
Public Service Arbitrator.
Schedule.
PART 1—APPLICATION AND OPERATION OF
AGREEMENT
1.—TITLE
This Agreement will be called the West Coast College of
TAFE Public Service Officers’ and Government Officers’
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Enterprise Agreement 2000 and will replace the West Coast
College of TAFE Public Service and Government Officers’
Enterprise Agreement 1998.
2.—ARRANGEMENT
PART 1—APPLICATION AND OPERATION OF
AGREEMENT
1. TITLE
2. ARRANGEMENT
3. SCOPE
4. PARTIES BOUND
5. DEFINITIONS
6. NUMBER OF EMPLOYEES COVERED
7. NO FURTHER CLAIMS
8. TERM OF AGREEMENT AND RENEGOTIATION
9. RELATIONSHIP TO AWARDS
10. AVAILABILITY OF AGREEMENT
11. OBJECTIVES OF THE AGREEMENT
12. PAST PRODUCTIVITY
PART 2—DISPUTE RESOLUTION
13. CONSULTATION PROVISIONS
14. DISPUTE RESOLUTION PROCEDURE
15. SUBSTANDARD PERFORMANCE
16. BREACHES OF DISCIPLINE
PART 3—EMPLOYER AND EMPLOYEES’ DUTIES,
EMPLOYMENT RELATIONSHIP AND RELATED
ARRANGEMENTS
17. HIGHER DUTIES
18. CASUAL EMPLOYMENT
PART 4—WAGES AND RELATED MATTERS
19. SALARIES
20. SALARY PACKAGING
21. PAYMENT ARRANGEMENTS
22. REPAYMENTS OF OVERPAYMENTS
23. VARIATION OF ALLOWANCES
PART 5—HOUR OF WORK, BREAKS, OVERTIME,
SHIFT WORK AND WEEKEND WORK
24. HOURS OF WORK
25. FLEXITIME
PART 6—LEAVE OF ABSENCE AND PUBLIC
HOLIDAYS
26. ANNUAL LEAVE
27. LONG SERVICE LEAVE
28. SICK LEAVE
29. FAMILY/CARER’S LEAVE
30. COMPASSIONATE LEAVE
31. SHORT LEAVE
32. CEREMONIAL/CULTURAL LEAVE
33. PUBLIC HOLIDAYS
34. CHRISTMAS CLOSEDOWN
35. PARENTAL LEAVE
36. EMERGENCY AND COMMUNITY SERVICE
LEAVE
37. ANNUAL LEAVE LOADING
38. SELF-FUNDED WORK BREAKS
PART 7—TRANSFERS, TRAVELLING AND WORKING
AWAY FROM USUAL PLACE OF WORK
39. HOME BASED WORK
40. TRAVELLING ALLOWANCE
41. TRANSFER
SCHEDULE A: SALARIES
SCHEDULE B: PRODUCTIVITY IMPROVEMENTS
SCHEDULE C: SIGNATORIES OF PARTIES TO
THE AGREEMENT
SCHEDULE D: ALPHABETICAL LISTING OF
PROVISIONS
3.—SCOPE
This Agreement will apply throughout the state of Western
Australia to Officers employed in the West Coast College of
TAFE. This Agreement will also apply to Officers on secondment to or in the College.
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4.—PARTIES BOUND
The parties to this Agreement will be the Governing Council of the West Coast College of TAFE, and the Civil Service
Association of Western Australia (Inc).
5.—DEFINITIONS
The following terms will have the following meanings—
“Agreement”: means the West Coast College of TAFE
Public Service and Government Officers’ Enterprise
Agreement 2000.
“Award”: means the Government Officers’ Salaries,
Allowances and Conditions Award 1989.
“College” means the West Coast College of TAFE.
“Continuous service”: Any period of service between the
employee and employer under an unbroken contract of
employment, and includes any authorised unpaid or paid
absences.
“CSA”: means the Civil Service Association of Western
Australia (Inc).
“Department”: means the Western Australian Department
of Training and Employment.
“Employee”: for the purpose of this Agreement means,
someone who is referred to at Clause 3—Scope.
“Employer”: means the Governing Council of the West
Coast College of TAFE.
“Full-Time Officer”: A person employed to work 37 1/2
ordinary hours per week.
“Government”: means the Government of Western
Australia.
“GOSAC Award”: means the Government Officers’
Salaries Allowances & Conditions Award 1989.
“Managing Director” means the Managing Director of
the West Coast College of TAFE, pursuant to section 46
of the Vocational Education and Training Act 1996.
“Minister”: is the Minister of the Crown who is responsible for the administration of the employing agency.
“Officer”: means a Public Service Officer as defined in
the Public Sector Management Act 1994 or Government
Officer as defined in the Industrial Relations Act 1979.
“Part-Time”: means regular and continuing employment
for less than the ordinary hours for a “Full-Time Officer”.
“Spouse”: means a husband or wife of an employee, and
includes a de facto spouse. For the purposes of Bereavement leave it includes a former spouse.
“Union”: means the Civil Service Association of
Western Australia (Inc).
“WAIRC”: means the Western Australian Industrial
Relations Commission.
6.—NUMBER OF EMPLOYEES COVERED
At the date of registration of this Agreement the approximate number of employees covered by this Agreement is 130.
7.—NO FURTHER CLAIMS
7.1 There will be no extra claims for salary adjustments other
than that which is provided by this Agreement for the duration of its term.
7.2 There will be no further claims on matters contained in
this Agreement for the duration of its term.
8.—TERM OF AGREEMENT AND RENEGOTIATION
8.1 This Agreement will operate on and from the date of
registration and will remain in force for two years.
8.2 Six (6) months prior to the date of expiration of this
Agreement, the parties will commence negotiation for its renewal or replacement.
8.3 The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that
the productivity targets attained under this Agreement continue and previous productivity improvements in the last
agreement are sustained, and changes to Award conditions
maintained, or changed by agreement.
9.—RELATIONSHIP TO AWARDS
This Agreement will be read and interpreted wholly in conjunction with the Government Officers’ Salaries, Allowances
and Conditions Award 1989. This Agreement will have precedence to the extent of any inconsistency. Where the agreement
is silent the relevant award will apply.
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10.—AVAILABILITY OF AGREEMENT
Employees will have access to an electronic copy of this
agreement. Where electronic copies are unavailable, hard copies of the agreement will be provided.
11.—OBJECTIVES OF THE AGREEMENT
It is the shared objectives of the parties to—
Work towards alignment of conditions for all TAFE employees.
Meet the requirements of clients and students through
the provision of reliable, efficient and competitive services.
Achieve the Department’s mission and improve productivity and efficiency through identified improvements.
Achieve improvement and greater flexibility of working
patterns and arrangements.
Promote and facilitate enhanced employee relations and
increased job satisfaction.
To facilitate a continued cooperative approach to the introduction of change.
This Agreement will operate as a contributive mechanism
to deliver a cost efficient Vocational Education and Training service.
12.—PAST PRODUCTIVITY
This Agreement incorporates past productivity to the date
of registration.
PART 2—DISPUTE RESOLUTION
13.—CONSULTATION PROVISIONS
13.1 The parties acknowledge the need for a satisfactory
College consultative procedure. Staff participation and consultation is encouraged. The form of participation and
consultation may vary at each workplace depending on individual circumstances. The College will establish its own
structure and processes. However, the non-establishment of a
structure or process will not be used as a means to avoid requirement to consult.
13.2 Employees will be involved in broadly based representative consultative committees with structure and functions
determined by the College.
13.3 Consultative committees will provide a forum for staff
and management to, where appropriate, seek the views of the
other and enter into meaningful discussions that may contribute towards outcomes, in relation to operational matters.
13.4 Representatives from the Union, where it has members at the workplace, will be invited to participate on
consultative committees.
13.5 The parties to this Agreement acknowledge that decision making continues to rest with the College, which is
accountable to Government, through legislation, for the operation of its business.
14.—DISPUTE RESOLUTION PROCEDURE
14.1 In the event of a dispute arising in the workplace the
procedure to be followed to resolve the matter will be as follows—
14.1.1 The employee and their supervisor will meet and
confer on the matter; and
14.1.2 If the matter is not resolved at such a meeting,
the parties will arrange for further discussions
between the employee and his or her nominated
representative, if any, and more senior levels of
management.
14.1.3 If the matter is still unresolved a discussion will
be held between representatives of the College
or other representative of the employer and the
Union or other employee representative.
14.1.4 If the matter cannot be resolved it may be referred
to the WAIRC.
14.2 While the parties attempt to resolve the matter work
will continue as normal unless an employee has a reasonable
concern about an imminent risk to his or her health and safety.
15.—SUBSTANDARD PERFORMANCE
For the purposes of this clause the following definition will
apply—
Substandard performance: The performance of an employee is substandard if the employee does not, in the
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performance of the functions that he or she is required to
perform, attain or sustain a standard that a person may
reasonably be expected to attain or sustain in the performance of his or her duties.
15.1 No employee shall be subject to the penalties of clause
15.2 unless a fair procedure is applied and decisions and processes incorporate the principles of natural justice and are free
from bias.
15.2 If, in accordance with the College’s substandard performance management policy, an employee is found by the
College to be performing at a substandard level, the College
may—
15.2.1 withhold an increment of remuneration otherwise
payable to that employee;
15.2.2 reduce the classification of that employee; or
15.2.3 terminate the employment of that employee.
15.3 If an employee who has been subject to substandard
performance management is aggrieved by any resulting decision, he/she may appeal against that decision in the WAIRC.
16.—BREACHES OF DISCIPLINE
16.1 No employee shall be subject to the penalties of clause
16.2 unless a fair procedure is applied and decisions and processes incorporate the principles of natural justice and are free
from bias.
16.2 If, in accordance with the College’s disciplinary policy,
an employee is found by the College to have committed a
breach of discipline, the College may—
16.2.1 reprimand the employee;
16.2.2 transfer the employee to another public sector
agency or authority, with the consent of that
agency or transfer the employee to another position at the College at which the employee is
currently employed;
16.2.3 impose on the employee a fine not exceeding the
equivalent of five days pay that the employee
would have received immediately prior to the
breach of discipline finding;
16.2.4 reduce the monetary remuneration of the employee within the employee’s existing
classification;
16.2.5 reduce the level of classification of the employee;
16.2.6 dismiss the employee;
or, except where the employee is dismissed under subclause
16.2.6, take action under any two or more of the above subclauses.
16.3 If an employee who has been subject to disciplinary
action is aggrieved by a decision resulting from such action,
he/she may appeal against that decision to the WAIRC.
PART 3—EMPLOYER AND EMPLOYEES’ DUTIES,
EMPLOYMENT RELATIONSHIP AND RELATED
ARRANGEMENTS
17.—HIGHER DUTIES
17.1 An officer who undertakes duties of a higher classification for a period of 10 consecutive working days or more,
inclusive of public holidays, will be paid at the salary applicable to the higher level proportionate to the level of duties and
responsibilities assigned for the entire period of the higher
duties.
17.2 The higher rate of payment will apply to an officer
who proceeds on normal annual leave or any other approved
leave of absence of not more than four weeks provided that
the officer was in receipt of the additional payment for a continuous period of 12 months or more.
18.—CASUAL EMPLOYMENT
18.1 Casual employees may be employed for up to three
months in any period of engagement, provided that where
operationally necessary and in compliance with subclause 18.2
of this clause the period of engagement may be extended for
up to a period of a further three months.
18.2 All casual engagements shall be in accordance with
the following guidelines.
1. The type of employment involves specific workload
demands of a short term nature;
2. The job is a short term project of a finite nature;
3. To replace an employee during a short term approved
leave of absence.
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PART 4—WAGES AND RELATED MATTERS
19.—SALARIES
19.1 Increases have been applied to the rates paid pursuant
to the West Coast College of TAFE Public Service and Government Officers’ Enterprise Agreement 1998 as expressed in
column A.
19.2 The rates in Column B will be paid effective from the
date of registration of the Agreement. The rates in column B
reflect a 1.5% increase for changes to award/employment
conditions contained in this Agreement.
19.3 The rates in Column C will be paid from the first pay
period on or after 15 March 2001. The rates in Column C
reflect a 1.5% increase for changes to award/employment conditions contained in this Agreement.
19.4 The rates in Column D will be paid from the first pay
period on or after 15 March 2002. The rates in Column D
reflect a 3% increase, subject to Cabinet Standing Committee
on Labour Relations endorsement that the Productivity Improvement Plan targets have been achieved.
19.5 The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that
the productivity targets attained under this Agreement continue and previous productivity improvements in the last
agreement are sustained and changes to Award conditions
maintained, or changed by agreement.
20.—SALARY PACKAGING
20.1 An employee may, by agreement with the employer,
enter into a salary packaging arrangement in accordance with
the West Coast College of TAFE Flexible Remuneration Packaging Scheme or any similar salary packaging arrangement
offered by the employer.
20.2 Salary packaging is an arrangement whereby the entitlements under this agreement, contributing toward the Total
Employment Cost (as defined) of an employee, can be reduced by and substituted with another, or other benefits.
20.3 For the purpose of this clause, Total Employment Cost
(TEC) is defined as the cost of salary and other benefits aggregated to a total figure or TEC, less the cost of Compulsory
Employer Superannuation Guarantee contributions.
20.4 The TEC for the purposes of salary packaging, is calculated by adding—
20.4.1 The base salary;
20.4.2 Other cash allowances, eg. Annual leave loading;
20.4.3 Non-cash benefits, eg superannuation, motor vehicles etc;
20.4.4 Any Fringe Benefit Tax liabilities currently paid;
and
20.4.5 Any shift or commuted allowance or variable
components, eg performance based incentives
(where they exist).
20.5 Where an employee enters into a salary packaging arrangement they will be required to enter into a separate written
agreement with the employer that sets out the terms and conditions of the agreement.
20.6 The salary packaging arrangement must be cost neutral in relation to the total cost to the employer.
20.7 The salary packaging arrangement must also comply
with relevant taxation laws and the employer will not be liable for the additional tax, penalties or other costs payable or
which may become payable by the employee.
20.8 In the event of any increase or additional payments of
tax or penalties associated with the employment of the employee of the provision of employer benefits under the salary
packaging agreement, such tax, penalties and any other costs
will be borne by the employee.
20.9 In the event of significant increases in Fringe Benefit
Tax liability or administrative costs relating to arrangements
under this clause, the employee may vary or cancel a salary
packaging arrangement.
20.10 The cancellation of salary packaging will not cancel
or otherwise affect the operation of this Agreement.
20.11 An employer will not unreasonably withhold agreement to salary packaging on request from an employee.
20.12 The Dispute Settlement Procedure contained in this
Agreement will be used to resolve any dispute arising from

81 W.A.I.G.

the operations of this clause. Where such a dispute is not resolved, the matter may be referred to the WAIRC.
21.—PAYMENT ARRANGEMENTS
Salaries will be paid on a fortnightly basis directly into an
approved bank, building society or credit union nominated by
the employee.
22.—REPAYMENTS OF OVERPAYMENTS
22.1 Any salary overpayments will be repaid to the employer
within a reasonable period of time.
22.2 If agreement cannot be reached, the employer may
deduct the amount of overpayment over the same length of
time that the overpayments occurred, or up to 6 months, whichever period is less.
22.3 The employer may not deduct or require an employee
to repay an amount exceeding 20% of the employees’ net pay
in any one pay period.
22.4 On compassionate grounds, the Managing Director may
allow an extended period for the repayment of overpayments.
23.—VARIATION OF ALLOWANCES
23.1 Wherever an award allowance is calculated by reference to a classification salary point, the parties agree that all
such allowances will be so varied by reference to the salary
provided by this agreement.
23.2 All such allowances will be applicable from the same
date as provided for any salary variation under this agreement.
PART 5—HOUR OF WORK, BREAKS, OVERTIME,
SHIFT WORK AND WEEKEND WORK
24.—HOURS OF WORK
Notwithstanding the prescribed hours of duty in clause 16
of the Award, the employer and an employee may agree to
vary the spread of hours during which the employee’s ordinary hours of work may be worked. Any agreement must be
voluntarily and genuinely made and an employee may not be
forced, coerced or intimidated into any such variation to the
spread of ordinary hours during which the hours of work may
be worked.
25.—FLEXITIME
25.1 For the purpose of this clause, a settlement period will—
25.1.1 consist of 12 weeks;
25.1.2 have the required hours of duty of 450 hours;
and
25.1.3 commence at the beginning of a pay period.
25.2 Credit hours at any point within the settlement period
will not exceed 60 hours.
25.3 An officer may be allowed to clear flexi leave of a
maximum of 6 full days, or any combination of half days and
full days that does not exceed 6 full days in any settlement
period.
25.4 Full days of flexi leave may be taken in accordance
with College policy.
25.5 Flexi-leave days may be taken consecutively during a
Christmas Closedown.
25.6 Notwithstanding subclause 25.3, in the case of a Christmas Closedown of 12 working days, where sufficient credit
hours are accrued, an employee may take seven consecutive
flexi-leave days. This subclause does not apply in the case of
a Christmas Closedown of less than 12 working days.
25.7 Credit hours to a maximum of thirty seven hours thirty
minutes will be allowed at the end of each settlement period
and will be carried forward to the next settlement period.
25.8 In the case of credit hours greater than thirty seven
hours thirty minutes gained in one settlement period, the hours
in excess of thirty seven hours thirty minutes will be lost.
PART 6—LEAVE OF ABSENCE AND PUBLIC
HOLIDAYS
26.—ANNUAL LEAVE
26.1 By written approval of the employer, accrued annual
leave may be paid out (equivalent benefit) instead of taken.
26.2 The paying out of accrued annual leave is not obligatory and is subject to agreement of both the employer and
employee.
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26.3 Annual Leave Travel Concessions—Officers Stationed
in Remote Areas
26.3.1 Where an officer’s headquarters is situated in
District Allowance Areas 3,5,6 and in that portion of area 4 located north of 30° South Latitude,
as defined in Schedule D—District Allowance of
the PSA/ Schedule G—District Allowance of the
GOSAC Award, a travel concession to the value
of return economy airfares to Perth or Geraldton
will be provided for the officer and his/her dependants when the officer travels from his/her
normal place of employment on Annual Leave.
26.3.2 The officer will only be entitled to the actual cost
of the travel, up to the value of return economy
airfares for the officer and his/her dependents to
Perth or Geraldton, whichever is the higher. The
employer will not reimburse the officer unless
the officer supplies evidence acceptable to the
employer of the actual cost of travel.
26.3.3 An officer is required to serve 12 months in these
areas before qualifying for travel concessions.

activity which requires absence from work. Such leave will
also include leave to meet the employee’s custom and traditional laws.
32.2 An employee granted leave to participate in ceremonial, cultural or traditional law activities will have such leave
deducted from accrued annual leave or long service leave.
32.3 Leave without pay to participate in ceremonial, cultural or traditional law activities may be granted by the
employer.

27.—LONG SERVICE LEAVE
27.1 Accrued long service leave may be taken in periods of
not less than one day.
27.2 By written approval of the employer, accrued long service leave may be paid out (equivalent benefit) instead of taken.
27.3 The paying out of accrued Long Service Leave is not
obligatory and is subject to agreement of both the employer
and employee.
28.—SICK LEAVE
28.1 Sick leave entitlement
28.2 The sick leave provisions of the GOSAC Awards will
continue to apply, except that the Managing Director may
approve further paid leave in exceptional circumstances.

34.—CHRISTMAS CLOSEDOWN
34.1 The College may observe a closedown over the
Christmas/New Year period.
34.2 The duration of the closedown will be at the discretion
of the Managing Director but will not exceed 12 working days.
34.3 Employees will be required to take annual leave, long
service leave, rostered days off, time in lieu of overtime or
flexitime credit hours on the working days that the College is
closed down. The employee may elect which form of leave is
to be taken.
34.4 The Managing Director will as soon as possible, in
each calendar year but not later than 30 June, advise employees of the period of closedown and the number of working
days involved.
34.5 When taking leave during the year employees must be
aware of the requirement to retain credits to cover the required
number of days over the compulsory close down period.
34.6 New employees, employees who have exhausted their
annual leave credits at the commencement of this Agreement,
or employees who have been granted approval to utilise all
leave credits will be entitled to take leave without pay or go
into debit to cover the amount of leave involved, provided a
refund is made by the employee, on termination, if credits to
the value of the leave taken in advance have not been accrued.

29.—FAMILY/CARER’S LEAVE
29.1 An employee with responsibilities in relation to either
members of their family or members of their household who
need their care and support, is entitled to paid leave of up to 5
days per annum, to provide care and support for such persons
when they are ill.
29.2 Family/carer’s leave taken will be deducted from an
employee’s sick leave entitlements, provided that 10 days of
the employee’s sick leave entitlement credited in the current
year cannot be used for family/carer’s leave. Family/carer’s
leave is not cumulative from year to year.
29.3 Where family/carer’s leave is exhausted, an employee
may take unpaid carer’s leave by agreement with the employer.
29.4 The employee will if required by the employer establish, by production of medical evidence or statutory
declaration, the illness of the person concerned and that the
illness is such as to require care by another.
29.5 The employee will, wherever possible, give the employer notice prior to the absence of the intention to take such
leave.
29.6 For the purposes of this clause, a family member or
member of the employee’s household is one who is wholly or
partially dependent on the employee.
30.—COMPASSIONATE LEAVE
30.1 Subject to paragraph 30.2 hereof, an officer will be
entitled to paid compassionate leave of up to 2 days on the
death of a family member.
30.2 The Managing Director may grant compassionate leave
on the death of a person other than a family member in personal and compassionate circumstances.
30.3 Compassionate leave will not be granted during a period of any other leave.
30.4 Payment for compassionate leave is to be made only
where the officer otherwise would have been on duty.
31.—SHORT LEAVE
The Award entitlement to short leave will no longer apply.
32.—CEREMONIAL/CULTURAL LEAVE
32.1 Ceremonial/Cultural Leave may be granted, to employees who have a ritual obligation to participate in ceremonial

33.—PUBLIC HOLIDAYS
33.1 The following days are paid public holidays; New Year’s
Day, Australia Day, Good Friday, Easter Monday, Anzac Day,
Foundation Day, Labour Day, Sovereign’s Birthday, Christmas Day and Boxing Day.
33.2 Whenever any of these days falls on a Saturday or a
Sunday, the holiday is observed on the next succeeding Monday, or in the case of Boxing Day falling on a Sunday or
Monday, on the next succeeding Tuesday.
33.3 There is no entitlement to any additional Public Service holidays in addition to those prescribed in this agreement.

35.—PARENTAL LEAVE
Definitions
For the purpose of this clause, the following terms have the
following meanings—
“Adoption”: is the placement (including any initial temporary placement with a view to a permanent placement)
of a child who is less than 5 years of age, who is not the
natural or step-child of the employee or employee’s
spouse and who has not lived with the employee for longer
than 6 months.
“Adoption leave”: Unpaid parental leave of up to 12
months taken by either parent in connection with the adoption or placement of a child under the age of 5 years.
“Certification”—
(a) For the purposes of paternity leave means a certificate from a registered medical practitioner which
names the employee’s spouse, states that she is pregnant, and the expected date of birth.
(b) For the purpose of maternity leave means a certificate from a registered medical practitioner stating
that the employee is pregnant and the expected date
of birth.
(c) For the purpose of adoption leave and special adoption leave means the requirements that an employee
must comply with before being eligible for the entitlement.
The employee must produce to the employer—
a statement from an adoption agency or other appropriate body of the placement of the child for
adoption purposes; or
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presumed date confirming that the employee or employee’s spouse is to have custody of the child
pending application for an adoption order.
“Child”: A person to whom an employee or employee’s
spouse has given birth, or who is adopted by an employee
or employee’s spouse or who is placed with an employee
or employee’s spouse with a view to permanent adoption. This does not include a child or stepchild of the
employee or employee’s spouse who has previously lived
with the employee for a period of 6 months or more.
“Expected date of birth”: The day certified by a medical
practitioner, to be the day on which the birth of the child
of the employee, or employee’s spouse is expected.
“Maternity leave”: Unpaid parental leave of up to 12
months taken by a female employee in connection with
her pregnancy, and the subsequent birth of a child.
“Parental leave”: Any period of maternity leave, paternity leave and/or adoption leave of up to 12 months taken
in connection with the birth or adoption of a child.
“Paternity leave”: Unpaid parental leave of up to 12
months which is taken by a male employee in connection
with the birth or adoption of a child. Such an employee
is permitted to take one week of unpaid paternity leave
immediately after the birth or adoption of a child, in conjunction with any leave taken by his spouse.
35.1 Entitlement to parental leave
35.1.1 Employees are entitled to parental leave in connection with the birth or adoption of a child, in
accordance with this clause.
35.1.2 Parental leave only applies to part-time or full
time employees. Temporary full time or part-time
employees on fixed term contracts are only eligible for parental leave for the duration of their fixed
term contract of employment.
35.1.3 For female employees parental leave may, at the
employee’s discretion, commence prior to 6
weeks before the expected date of birth of the
child.
35.1.4 The minimum period of absence on maternity
leave will commence six weeks before the expected date of birth and end six weeks after the
day on which the birth has taken place, however
an employee may apply to the Managing Director to vary this period provided her application is
supported by a certificate from a registered medical practitioner indicating that the employee is
fit to continue or resume duty within this minimum period.
35.2 Eligibility for parental leave
35.2.1 An employee must comply with the certification
and notice requirements to be entitled to parental
leave, unless these requirements are waived by
the employer.
35.2.2 Any entitlement to parental leave is reduced by
any amount of parental leave taken by the employee’s spouse in relation to the same child.
Parental leave is not to be taken simultaneously
by both parents, except during one week of
paternity leave taken immediately after the birth
or adoption of a child.
35.3 Notice requirements
An employee is to give the employer at least 10 weeks written notice of the intention to take parental leave other than for
the purposes of adoption and of the expected duration of the
leave.
35.4 Transfer to a safe job
Where in the opinion of a registered medical practitioner
illness or risks arising out of the pregnancy or hazards connected with the work assigned to the employee make it
inadvisable for the employee to continue her present work,
she may be transferred to a safe job, at the rate and on the
conditions attached to that job or at the employee’s substantive level, whichever is the higher, until the employee
commences parental leave.
35.5 Variation and/or cancellation of parental leave period
35.5.1 The period of parental leave may be lengthened
or shortened by Agreement between the employer
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and the employee, provided that the amount of
leave does not exceed the maximum allowed.
35.5.2 The employee must where practicable give the
employer 14 days written notice of any request
to vary the period of leave.
35.5.3 Parental leave applied for, but not commenced,
by an employee for any reason is cancelled. Reasons for cancellation include, but are not limited
to—
35.5.3(a) where a pregnancy terminates, other
than by the birth of a living child;
35.5.3(b) or where a planned adoption or placement of a child does not proceed.
35.5.3(c) An employee must notify the employer
of any change in certification details.
35.6 Parental leave and sick leave
35.6.1 Where the pregnancy of an employee terminates
after 28 weeks, other than by the birth of a living
child, and the employee is not on parental leave,
she is entitled to sick leave in accordance with
Award entitlements.
35.6.2 An employee who suffers any illness or injury
related to her pregnancy and/or the birth whilst
on parental leave cannot utilise sick leave entitlements.
35.6.3 An employee may utilise sick leave entitlements
in accordance with clause 27.1—Sick Leave when
not on parental leave.
35.7 Special adoption leave
An employee is entitled to special unpaid adoption leave of
up to 2 days to attend any compulsory interviews, examinations or the like which are required by the adoption procedure.
35.8 Effect of parental leave on leave entitlements and employment
35.8.1 Any absence on parental leave will not break the
continuity of service.
35.8.2 However, absence on parental leave will not be
taken into account for the purpose of salary increment progression. Paid leave entitlements such
as annual leave, long service leave and public holidays will not accrue during any period of parental
leave.
35.8.3 An employee may, instead of or in conjunction
with parental leave, take annual leave or long service leave entitlements to which he or she is
entitled.
An employee proceeding on parental leave may
elect to utilise—
35.8.3(a) accrued annual leave
35.8.3(b) accrued long service leave
for the whole or part of the period referred to in
subclause 35.1 of this clause. The periods of leave
referred to in paragraphs 35.8.3(a) and 35.8.3(b)
of this subclause, which are utilised, will be paid
leave.
35.9 Replacement employees
35.9.1 Before the employer engages a replacement employee (including a temporarily promoted or
transferred employee), the employer must inform
that person of the temporary nature of the employment, and of the rights of the person on
parental leave who is being replaced.
35.9.2 The employer does not have to engage a replacement employee if one is not required.
35.10 Return to work after parental leave
35.10.1 An employee must confirm to the employer an
intention of returning to work prior to re-commencing work.
35.10.2 An employee returning to work from parental
leave is entitled to the position held immediately
before beginning parental leave. Where the employee was transferred to a safe job, the employee
is entitled to return to the position occupied immediately prior to transfer.
35.10.3 Where the position no longer exists, the employee
is entitled to the same classification and pay to

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

that of the employee’s former position, and for
which the employee is qualified and capable of
performing.
35.10.4 Where immediately before commencing parental leave, an employee was acting in a higher
position, or performing additional duties on a temporary basis, this subclause only applies in respect
of the position held by the employee immediately
before taking the acting or temporary position.
35.11 Termination of employment and parental leave
35.11.1 An employee may terminate his or her employment at any time during a period of parental leave,
by giving the employer the appropriate period of
notice detailed in the relevant award.
35.11.2 The employer must not terminate an employee
or transfer them from their existing position on
the grounds of the employee’s parental leave application and/or absence on parental leave.
36.—EMERGENCY AND COMMUNITY SERVICE
LEAVE
36.1 Emergency Service Leave may be granted to an Employee who is an active volunteer member of the—
• Western Australian State Emergency Service;
• Western Australian Bush Fire Brigade;
• St John Ambulance Brigade;
• Defence Force Reserves;
• Sea and rescue associations; or
• Other similar Authorities or bodies, recognised by
the College.
to attend emergencies as declared by the recognised Authority or body provided that it does not interfere with essential
customer service and work requirements.
36.2 If an employee is an active member of a recognised
Authority or body they are to advise the College of membership in writing at the commencement of employment or
membership in order to seek leave to attend emergencies.
36.3 The employer will be advised as soon as possible by
the employee, the emergency service or such other persons as
to the absence and, where possible, the expected duration of
the absence. Such advice will be provided within 24 hours of
the event or activity requiring the person’s absence.
36.4 The employee must complete a leave of absence form
immediately upon return to work.
36.5 The application form must be accompanied by a certificate from the emergency organisation certifying that the
employee was required for the specified period. If a certificate of attendance is not provided from the emergency service
organisation absence may be considered to be leave without
pay. If the absence is deemed to be leave without pay, any
adjustment in entitlements arising as a result of not proving a
certificate of service will be processed in the next scheduled
pay period.
36.6 An employee, who during the course of the emergency
volunteers their services to an emergency service organisation, will comply with subclauses 36.2 to 36.5 inclusive.
36.7 Such leave will not affect any continuity of service for
the purpose of higher duties arrangements or eligibility for
allowances.
36.8 An employee may be granted reasonable Community
Service Leave, subject to proof, to donate blood products to
the Red Cross Blood Bank.
37.—ANNUAL LEAVE LOADING
Annual leave loading provisions in the GOSAC Award have
been absorbed and no longer apply.
38.—SELF-FUNDED WORK BREAKS
38.1 Employees may receive 4 years salary over a period of
five years, with no attendance at work required in the fifth
year, in accordance with the College’s Policy and Guidelines.
38.2 The employer and an employee may agree to enter into
any other similar arrangements involving different periods of
time, in accordance with the Policy and Guidelines.
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PART 7: TRANSFERS, TRAVELLING AND WORKING
AWAY FROM USUAL PLACE OF WORK
39.—HOME BASED WORK
An employee may make application to the College to engage in home based work subject to the College’s Home Based
Work policy.
40.—TRAVELLING ALLOWANCE
40.1 This clause replaces Clause 42. —Travelling Allowance of the Government Officers’ Salaries, Allowances and
Conditions Award in its entirety.
40.2 An employee who travels on official business will be
reimbursed reasonable expenses on the basis of the production of receipts for reasonable expenses. Reasonable expenses
will include but not be limited to accommodation costs, purchase of meals as necessary, and cost of transport to destination.
40.3 In addition to clause 40.2—Travelling Allowance above,
an employee will be reimbursed reasonable incidental expenses
such as train, bus and taxi fares, official telephone calls, laundry and dry cleaning expenses, on production of receipts.
40.4 If on account of lack of suitable transport facilities, an
employee necessarily engages reasonable accommodation for
the night prior to commencing travelling on early morning
transport the employee will be reimbursed the actual cost of
such accommodation.
40.5 Reimbursement of expenses will not be suspended
should an employee become ill whilst travelling, provided
leave for the period of such illness is approved in accordance
with provisions of Clause 28.1—Sick Leave of this Agreement, and the employee continues to incur accommodation,
meal and incidental expenses.
40.6 Reimbursement claims for travelling in excess of 14
days in one month will not be passed for payment by a certifying employee unless the Managing Director has endorsed
the account.
40.7 An employee who is relieving at or temporarily transferred to any place within a radius of fifty (50) kilometres
measured from the employee’s headquarters will not be reimbursed the cost of midday meals purchased, but an employee
travelling on duty within that area which requires absence from
the employee’s headquarters over the usual midday meal period will be, on the production of receipts, for each meal
necessarily purchased, provided that—
40.7.1 such travelling is not a normal feature in the performance of the employee’s duties; and
40.7.2 such travelling is not within the suburb in which
the employee resides.
41.—TRANSFER
41.1 The College may transfer, at the same level of classification, an officer from one office, post or position within the
College to another such office, post or position, for which
that officer possesses the appropriate qualifications and skills,
provided the College considers it to be in its interests to do so.
Such transfers include the transfer of an employee from one
campus of the College to another campus of the College.
41.2 The decision to transfer will be equitable and free from
bias.
41.3 If the College transfers an employee in accordance with
subclause 41.1 of this Clause it will comply with the following—
41.3.1 The transfer will be at the employee’s current classification level;
41.3.2 The transfer will not result in a loss of the employee’s continuity of service;
41.3.3 The transfer will not change the tenure of the employee;
41.3.4 The College’s and employee’s needs will be taken
into account in the transfer decision. The employee’s needs include distance of new work site from
place of residence, skills, qualification and experience of the employee, requirement to undertake
training to perform the duties of the new position.
41.3.5 The employee will be notified of the transfer decision and arrangements. The College will give
the employee at least four weeks notice of intention to transfer.
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1428.15

1467.58
38,279
1424.83
37,164
1,403.77

1390.48

35,105

36,074

YEAR 4

YEAR 5

36,615

37,251
1386.56
36,166
1,366.07

1354.80

34,179

35,632

36,268
1349.98
35,212
1330.03

1320.88

YEAR 3

34,692

35,338

34,453
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1315.34
34,309

33,449
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1,295.91
33,802
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YEAR 2

32,955
32,468
YEAR 1

31,380
YEAR 9
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1239.63

1276.61
33,298
1239.43
32,328
1,221.11

1214.65

30,471
YEAR 8

31,851

32,334
1203.53
31,392
1,185.74

1178.49

29,857
YEAR 7

30,928

31,682
1179.28
30,759
1,161.85

1147.08

28,968
YEAR 6

30,305

30,739
1144.16
29,844
1,127.25

1115.63

28,196
YEAR 5

29,403

29,920
1113.67
29,048
1,097.21

1084.43

27,423
YEAR 4

28,619

29,099
1083.14
28,252
1,067.13

26,656
YEAR 3

27,834

1052.98
27,465

28,286
1052.84

1022.31
26,665

27,462
1,037.28

1,007.20
25,883
YEAR 2

27,056

25,110
YEAR 1

26,271

929.92

1021.53
26,645
991.78
25,869
977.12

828.09

22,858
Age 20

25,487

24,255
902.83
23,549
889.49

715.40

20,355
Age 19

23,201

21,599
803.97
20,970
792.09

613.29

17,585
Age 18

20,660

18,660
694.56
18,117
684.30

524.80

15,075

17,849

15,997

13,689
509.52

595.42
15,531

13,290
501.99
12,900

Age 17

13,094

41.5 The College will act in accordance with the report and
implement any recommendations of a reviewer selected by
the Commissioner for Public Sector Standards to investigate
any suspected breach of standard in accordance with s.15 of
the Public Sector Management (Review Procedures) Regulations 1995.
41.6 If the College does not act in accordance with and
implement the recommendations of the reviewer selected by
the Commissioner for Public Sector Standards, the College
will be in breach of the Agreement.
41.7 Should an application for a breach of the Public Sector Standard relating to Transfer be lodged with the Managing
Director within 15 days of an employee being notified of a
decision to transfer and a review of the transfer be carried
out, the status quo will remain until such time as the reviewer
has made recommendations.

Age 16

LEVEL 1

LEVEL

586.62

Column D –
Annual Salary as at
First Pay Period on or
After March 15, 2002
3%*
Column C –
Annual Salary as at
New Fortnightly
First Pay Period on or
Rate
After March 15, 2001
1.5%
New Fortnightly
Rate

SCHEDULE A—SALARIES
ENTERPRISE BARGAINING AGREEMENT 2000
SCHEDULE A

Column B –
Date Of
Registration
1.5%
Column A Current Annual
Salary Rates

15,301

New Fortnightly
Rate

41.3.6 Policies relating to transfer will be documented,
equitable, free from bias, applied consistently and
accessible to College employees.
41.3.7 The decisions and processes relating to transfer
will embody the principles of natural justice including access to documentation specifically
relating to the particular employee’s transfer, explanation as to the reasons for the transfer and
consultation with the employee where their input is taken into consideration;
41.3.8 The transfer decision will be capable of review;
and
41.3.9 The appropriate confidentiality will be observed.
41.4 The College must adhere to the Public Sector Standards in Human Resource Management standard regarding
transfer.
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YEAR 2

YEAR 3

YEAR 4
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YEAR 2

YEAR 3
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YEAR 3

YEAR 4
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YEAR 3
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1,823.30
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1,537.68

1,496.04

1,455.65

New Fortnightly
Rate

53,350

51,594

49,901

48,271

45,861

44,610

43,393

41,842

40,709

39,607

38,538

2045.38

1978.03

1913.14

1850.65

1758.27

1710.28

1663.63

1604.15

1560.74

1518.48

1477.48

Column C –
Annual Salary as at
New Fortnightly
First Pay Period on or
Rate
After March 15, 2001
1.5%

68,975

66,594

64,406

61,243

59,180

57,236

55,344

2,644.42

2,553.13

2,469.23

2,347.98

2,268.87

2,194.35

2,121.81

70,010

67,593

65,372

62,162

60,067

58,094

56,174

2684.09

2591.43

2506.27

2383.20

2302.90

2227.26

2153.64

72,110

69,621

67,333

64,027

61,869

59,837

57,859

54,951

53,141

51,398

49,719

47,237

45,948

44,695

43,097

41,931

40,795

39,694

Column D –
Annual Salary as at
First Pay Period on or
After March 15, 2002
3%*

* The payment of this increase is subject to the approval of the Cabinet Standing Committee on Labour Relations

46,855

YEAR 1

LEVEL 5

42,120

YEAR 1

LEVEL 4

37,407

YEAR 1

LEVEL 3

LEVEL

Column A Current Annual
Salary Rates

2764.61

2669.17

2581.46

2454.69

2371.99

2294.08

2218.25

2106.74

2037.37

1970.53

1906.17

1811.02

1761.59

1713.54

1652.27

1607.56

1564.03

1521.81

New Fortnightly
Rate
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3,306.69
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39,607
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655.38
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3874.30
4068.87
4263.55

3679.66

3485.02

3356.30

3243.41

3076.34

2942.56

2834.69

Column C –
Annual Salary as at
New Fortnightly
First Pay Period on or
Rate
After March 15, 2001
1.5%

17,607

20,825

47,237

44,695

40,795

38,279

36,268

34,453

104,086
109,314
114,544

98,857

93,628

90,170

87,137

82,648

79,054

76,156

Column D –
Annual Salary as at
First Pay Period on or
After March 15, 2002
3%*

675.04

798.39

1811.02

1713.54

1564.03

1467.58

1390.48

1320.88

3990.53
4190.93
4391.46

3790.05

3589.57

3456.98

3340.71

3168.63

3030.84

2919.73

New Fortnightly
Rate
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SCHEDULE B—PRODUCTIVITY IMPROVEMENTS
PRODUCTIVITY IMPROVEMENT PLAN
Staff will actively participate in the development and implementation of a Productivity Improvement Plan/s (PIP/s) as
determined by the Managing Director.
PIPs may be developed at the College or Campus level, or
any combination as determined by the Managing Director.
The PIP/s may involve changes to work practices, but will
not involve changes to award/agreement/enterprise bargaining agreement employment conditions.
Subject to the approval of the Cabinet Standing Committee
on Labour Relations, a 3% pay increase will be paid to employees from the first pay period on or after 15 March 2002
for productivity improvements.
SCHEDULE C—SIGNATORIES OF PARTIES TO THE
AGREEMENT
The following signatories are authorised to sign this Agreement.
Signatories
...........Signed............ Date 20/12/00
Employer—
Ralph Dawson, Managing Director of West Coast College of TAFE, on behalf of the Governing Council
Signed for and on behalf of the Civil Service Association of
Western Australia (Inc) by
...........Signed............ Date 20.12.2000 Common Seal
Mr Dave Robinson, Branch Secretary,
Civil Service Association WA Inc
SCHEDULE D—ALPHABETICAL LISTING OF
PROVISIONS
Annual Leave
Annual Leave Loading
Annual Leave Travel Concessions
Arrangement
Availability of Agreements
Breaches of Discipline
Casual Employment
Ceremonial/Cultural Leave
Christmas Closedown
Compassionate Leave
Consultation Provisions
Definitions
Dispute Resolution Procedure
Emergency and Community Service Leave
Flexitime
Higher Duties
Home Based Work
Hours of Work
Long Service Leave
No Further Claims
Number of Employees Covered
Objectives of the Agreement
Parental Leave
Parties Bound
Past Productivity
Payment Arrangements
Productivity Improvements
Public Holidays
Relationship to Awards/Agreements
Repayments of Overpayments
Salaries
Salary Packaging
Scope
Self Funded Work Breaks
Short Leave
Sick Leave and Family/Carer’s Leave
Signatories of Parties to the Agreement
Substandard Performance
Term of Agreement and Renegotiation
Title
Transfer
Travelling Allowance
Variation of Allowances
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WEST PILBARA HEALTH SERVICE AMA
MEDICAL PRACTITIONERS INDUSTRIAL
AGREEMENT 2000.
No. PSAAG 64 of 2000.
2000 WAIRC 01514
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
NICKOL BAY HOSPITAL BOARD,
APPLICANT
v.
WESTERN AUSTRALIAN BRANCH
OF THE AUSTRALIAN MEDICAL
ASSOCIATION INCORPORATED,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
THURSDAY, 7 DECEMBER 2000
FILE NO
PSA AG 64 OF 2000
CITATION NO. 2000 WAIRC 01514
________________________________________________________________________

Result

Agreement registered

________________________________________________________________________

Order.
HAVING heard Mr C Gleeson on behalf of Nickol Bay
Hospital Board and Mr P Jennings on behalf of the Western
Australian Branch of the Australian Medical Association
Incorporated, and by consent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby orders—
THAT the West Pilbara Health Service AMA Medical
Practitioners Industrial Agreement 2000 in the terms of
the following schedule be registered on the 1st day of
December 2000 and shall replace the Western Australian
Government Health Industry AMA Medical Practitioners’ Agreement 1998 No. PSA AG 64 of 1998.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner, Public
Service Arbitrator.

Schedule.
WEST PILBARA HEALTH SERVICE
AMA MEDICAL PRACTITIONERS INDUSTRIAL
AGREEMENT 2000
PART 1—PRELIMINARIES
1. TITLE
2. APPLICATION
3. NO FURTHER CLAIMS
4. NO STOPPAGES, BANS OR LOCKOUTS
5. DURATION, EXPIRY AND RENEGOTIATION
OF AGREEMENT
6. AGREEMENT FLEXIBILITY
7. TRANSITION / RETENTION OF RIGHTS
8. DEFINITIONS
PART 2—MEDICAL OFFICERS (SERVICE & TRAINEE
POSITIONS)
9. CONTRACT OF SERVICE
10. PART TIME EMPLOYEES
11. CASUAL EMPLOYEES
12. SALARIES
13. HIGHER QUALIFICATIONS
14. HOURS OF DUTY
15. ROSTERS
16. PAYMENT FOR OVERTIME
17. PROTECTIVE CLOTHING
18. EXAMINATION LEAVE
19. STUDY/PROFESSIONAL DEVELOPMENT
PART 3—SENIOR MEDICAL PRACTITIONERS
20. CONTRACT OF SERVICE
21. HOURS
22. SESSIONAL EMPLOYEES
23. PART TIME EMPLOYEES
24. SALARIES
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25. PRIVATE PRACTICE
26. ARRANGEMENT A (FULL OR PART TIME
ONLY)
27. ARRANGEMENT B (FULL OR PART TIME
ONLY)
28. CONFERENCE AND OVERSEAS STUDY
LEAVE
29. GRATUITY PAYMENTS
30. CHARGES ASSOCIATED WITH HOUSING
31. ANNUAL LEAVE TRAVEL CONCESSIONS
32. MOTOR VEHICLE
33. RELOCATION EXPENSES
PART 4—GENERAL PROVISIONS
34. SHIFT, WEEKEND AND PUBLIC HOLIDAY
PENALTIES
35. ON CALL AND CALL BACK
36. ANNUAL LEAVE
37. PUBLIC HOLIDAYS
38. SICK LEAVE
39. LONG SERVICE LEAVE
40. FAMILY LEAVE
41. BEREAVEMENT LEAVE
42. PARENTAL LEAVE
43. LEAVE FOR COLLEGE OFFICE BEARERS
44. SPECIAL LEAVE
45. HIGHER DUTIES
46. TRAVEL ALLOWANCE
47. CALCULATION OF PENALTIES
48. MEAL ALLOWANCES
49. CLAIMS FOR PAYMENT OF ENTITLEMENTS
50. RECOVERY OF OVERPAYMENTS
51. CONFIDENTIALITY
52. INTRODUCTION OF CHANGE
53. DISPUTE SETTLING PROCEDURES
PART 5—SCHEDULES
A MEDICAL OFFICERS—FULL TIME SALARIES
B ARRANGEMENT A—FULL TIME SALARIES
C ARRANGEMENT B—FULL TIME SALARIES
D SESSIONAL BASE RATES
E MOTOR VEHICLE ALLOWANCES
PART 6—SIGNING OF AGREEMENT, COMMON SEAL
PART 1—PRELIMINARIES
1.—TITLE
This Agreement shall be known as the West Pilbara Health
Service AMA Medical Practitioners Industrial Agreement
2000.
2.—APPLICATION
1. The parties to this Agreement are the Nickol Bay Hospital Board (the employer) and the Australian Medical
Association (Western Australia) Incorporated (the Association).
2. This Agreement shall extend to and bind the employer
and all medical practitioners employed by the employer
throughout Western Australia. Provided that the Agreement
shall not apply to Medical Superintendents (or equivalent) or
members of the Senior Executive Service.
3. The estimated number of employees bound by this Agreement upon registration is 3.
4. This Agreement shall replace the provisions of—
(a) the Western Australian Government Health Industry
Medical Officers and Medical Practitioners’ Agreement 1996 No. PSA AG 14 of 1995; and
(b) the Western Australian Government Health Industry
AMA Medical Practitioners’ Agreement 1998 No.
PSA AG 64 of 1998.
3.—NO FURTHER CLAIMS
The parties undertake that for the period of this Agreement
they will not other than as provided in this Agreement pursue
any extra claims with respect to salaries and conditions to
apply within the period of this Agreement to employees who
are bound by it.
4.—NO STOPPAGES, BANS OR LOCKOUTS
The employees will not engage in any stoppage, ban or limitation on the performance of work required under the

81 W.A.I.G.

employee’s contract of employment which is not authorised
or agreed to. The employer will not lock out employees from
their employment.
5.—TERM, EXPIRY AND RENEGOTIATION OF
AGREEMENT
1. This Agreement shall have effect from the first pay period commencing on or after the date of registration and shall
expire on 30 June 2001.
2. Negotiations for a new agreement will commence at least
six months prior to the expiry date of this Agreement.
3. If a new agreement is not registered prior to the expiry of
this Agreement, this Agreement shall continue in force until a
new agreement is made.
6.—AGREEMENT FLEXIBILITY
In recognition of the need for maximum flexibility within
this Agreement, where the employer, the Association and the
majority of employee(s) concerned who attend or vote agree,
mutually acceptable alternative terms and conditions may be
implemented in substitution of those specified in this Agreement.
7.—TRANSITION / RETENTION OF RIGHTS
1. Any pre-existing right of permanency or other term of
service in the Public Sector of Western Australia is not affected by this Agreement. Provided that nothing in this
Agreement shall prevent a medical practitioner from relinquishing permanency in accordance with the provisions of
this agreement.
2. Medical officers and medical practitioners shall retain
accrued and pro rata entitlements to sick leave, long service
leave, conference and overseas study leave, and other benefits
as agreed to between the employer and the Association, as at
the date of effect of this Agreement. Such entitlements shall
be paid at the rate of pay applicable at the time the leave is
taken.
8.—DEFINITIONS
“Board of Reference” means a panel consisting of a person
nominated by the employer, a person nominated by the employee’s representative and an independent Chairperson
appointed by the Western Australian Industrial Relations Commission.
“Consultant” means a medical practitioner who holds the
appropriate higher qualification of a University or College,
endorsed by the National Specialist Qualifications Advisory
Committee, or, in exceptional circumstances to satisfy areas
of unmet need, such other specialist qualification recognised
by the Commissioner of Health, and who, unless otherwise
approved by the Commissioner of Health, is employed and
practising in the specialty for which he/she is qualified.
“General Practitioner” means a medical practitioner engaged
in the provision of primary, continuing whole-patient care to
individuals, families and their community not being a
vocationally registered general practitioner.
“Health Service Medical Practitioner” means a non-specialist
medical practitioner who is not in a recognised training program and who is authorised to perform his or her duties without
requiring clinical supervision by a specialist/consultant or
senior medical practitioner. The classification includes a general practitioner (not vocationally registered).
“Hospital”, subject to the context, includes Health Service.
“Intern” means a medical practitioner employed by a teaching hospital during the first year of relevant experience
following graduation, prior to full registration by the Medical
Board of WA.
“Medical Practitioner” means a medical practitioner as defined under the Medical Act 1894 as amended from time to
time.
“Private Patient” means a patient of a public hospital who is
not a public patient. A private patient elects to accept responsibility to pay for medical care and the provision of hospital
services. Patients who are covered under Workers’ Compensation or Motor Vehicle Insurance Trust legislation or policies
are deemed to be private patients for the purpose of this
Agreement.
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“Public Patient” means a patient in respect of whom a hospital or health service provides comprehensive care, including
all necessary medical, nursing and diagnostic services and, if
they are available at the hospital or health service, dental and
paramedical services, by means of its own staff or by other
agreed arrangements.
“Registrar” means a registered medical practitioner employed as a registrar. A registrar may be appointed by a teaching
hospital with or without the Part 1 Examination of an appropriate specialist qualification acceptable to the National
Specialist Qualification Advisory Committee established under the Health Insurance Act 1973.
“Resident Medical Officer” means a registered medical practitioner employed as a resident medical officer by a teaching
hospital and in the second or subsequent years of relevant
experience following graduation.
“Senior Medical Practitioner” means a medical practitioner
who does not have a recognised specialist qualification but
practices without clinical supervision exclusively in a NSQAC
recognised specialist area or such other area recognised by
the Commissioner of Health as being a specialist area; and/or
who clinically supervises other medical practitioners; and/or
who has significant medical administration duties (50% as
guide). Promotion to the position of senior medical practitioner shall be by appointment only.
“Senior Registrar” means a registered medical practitioner
employed as a senior registrar who has obtained an appropriate specialist qualification acceptable to the National Specialist
Qualification Advisory Committee established under the
Health Insurance Act 1973.
“Supervised Medical Officer” means a registered non-specialist medical practitioner, not being in a recognised training
program and requiring clinical supervision by a specialist/
consultant or Senior Medical Practitioner.
“Teaching Hospital” means a hospital declared to be a teaching hospital pursuant to the provisions of the University
Medical School, Teaching Hospitals Act 1955 as amended.
“Tertiary Hospital” means Royal Perth Hospital, Sir Charles
Gairdner Hospital, Fremantle Hospital or King Edward Memorial Hospital/Princess Margaret Hospital for Children.
“Trainee Medical Administrator” means a registered medical practitioner appointed to a recognised Medical
Administration training position and enrolled in the Royal Australian College of Medical Administrators training program.
“Trainee Psychiatrist” means a registrar or senior registrar
appointed to a training position recognised by the Royal Australian and New Zealand College of Psychiatrists.
“Trainee Public Health Physician” means a registered medical practitioner appointed to the Health Department of Western
Australia’s Public Health Medicine training program or an
advanced trainee of the Australasian Faculty of Public Health
Medicine appointed to a position within public health
services.
“Vocationally Registered General Practitioner” means a
medical practitioner registered under section 3F of the Health
Insurance Act 1973.
PART 2—MEDICAL OFFICERS (SERVICE & TRAINEE
POSITIONS)
9.—CONTRACT OF SERVICE
1. Appointments shall be as agreed in writing between the
employer and the employee and shall normally be for 52 continuous weeks.
2. Full and part time employees shall be appointed subject
to a probationary period of six months. During the period of
probation either party may give four weeks notice or such
lesser period as is agreed between the medical officer and the
employer. The probationary period shall not apply:
a. to interns, or
b. where the employee is appointed for a consecutive
term.
In the case of interns a performance review process will
apply no later than six months after commencement to assist
the intern to satisfactorily progress.
3. a. Notwithstanding 1 above, all new appointments as
Supervised Medical Officer shall be on 5 year fixed term
contracts unless the employer and employee agree otherwise.
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b. There shall be no automatic right of reappointment upon
expiry of a contract.
A Supervised Medical Officer who, upon expiry of a fixed
term contract, is unsuccessful in seeking reappointment for
reasons other than misconduct shall be paid 10% of the cumulative base salary prescribed in Schedule A for that
employee over the life of the contract to a maximum of 5
years.
No other termination, redundancy or severance payment shall
be made except as provided for in this Agreement.
c. A Supervised Medical Officer with permanent tenure shall
not be required to convert to a fixed term contract but may
agree to do so. If unsuccessful in seeking reappointment at
the end of that fixed term contract for reasons other than misconduct, he/she shall be paid pro rata long service leave after
5 years of continuous service in addition to the amount specified in paragraph b.
d. This subclause shall not apply to Supervised Medical
Officers who are in—
• a recognised medical college approved training programme, or
• service positions which are not recognised training
programmes but are designed to offer experience and/
or training.
4. Subject to Clause 7(1) any contract of employment including a fixed term contract may be terminated by either the
employer or the employee giving the following notice—
a. For contracts of less than 52 weeks—4 weeks’ notice.
b. For contracts of 52 weeks and up to but not including 104 weeks—6 weeks’ notice.
c. For contracts of 104 weeks and up to but not including 156 weeks—8 weeks’ notice.
d. For contracts of 156 weeks’ duration or longer—12
weeks’ notice.
In lieu of the giving of the required notice the employer or
the employee may pay or forfeit as the case may be salary
commensurate with the residual period of notice otherwise
required. Provided that the employer and the employee may
agree to a lesser period of notice.
5. Notwithstanding the other provisions of this clause, the
employer may, without prior notice, dismiss a employee for
refusal or neglect to obey lawful orders or for serious misconduct.
6. An employee who is dismissed may appeal to a Board of
Reference provided that the application is made within one
month of the operative date of the dismissal.
7. An employee whose contract of employment expires or
who is terminated shall be paid all monies due to such employee on the last day of service, except where unusual
circumstances prevent this in which case payment shall be
made as soon as possible thereafter but in any case not more
than three working days thereafter.
8. Employees may be seconded on the approval of, and after consultation between the relevant employing authorities,
to any Government recognised hospital or agency. In this
subclause “employing authority” is as defined in the Public
Sector Management Act 1994.
Employees in their intern year may be seconded in accordance with this subclause as appropriate to the employee’s
training.
10.—PART TIME EMPLOYEES
1. A part time employee is one who is engaged in regular
and continuing employment for less than an average of 40
hours per week.
2. Employees may be employed on a part time basis at level
2 and above, provided that, where an employee is in a recognised training programme approved by the appropriate College
for the purpose of obtaining a postgraduate qualification, the
appointment of an employee(s) on a part time basis shall be
subject to the College’s training requirements.
3. A part time employee’s minimum weekly hours shall be
specified at the commencement of the employment and be
worked in minimum continuous periods of three hours. An
employee may work additional hours by agreement with the
employer.
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4. A part time employee shall, subject to Clause 34—Shift,
Weekend and Public Holiday Penalties, be paid 1/40th of the
rate for their classification for each ordinary hour worked.
Clause 16—Payment for Overtime shall apply where the employee works in excess of 80 hours in a pay period.
5. a. A part time employee shall be entitled to pro rata annual, sick and long service leave entitlements in the same ratio
as the employee’s ordinary hours bear to 40.
b. If during a qualifying period the ordinary hours of a part
time employee vary, the ordinary hours worked shall be averaged over the qualifying period.
c. A part time employee shall be entitled to be paid public
holidays in accordance with Clause 37—Public Holidays of
this Agreement provided the public holiday occurs on a day
on which the employee is normally rostered to work. Where a
part time employee is required to work on a public holiday
the provisions of Clause 34—Shift, Weekend and Public Holiday Penalties shall apply.
6. The employer shall advise the Executive Director of the
Association by 1st February each year of the number of part
time positions.
11.—CASUAL EMPLOYEES
1. Casual employees may be employed for minimum periods of three hours.
2. Casual employees will not be employed at Level 1 and
shall not normally be employed at Levels 2 or 3.
3. Casual employees shall be paid 1/40th of the rate for their
classification for each hour worked, plus an additional 20%
loading.
4. A casual employee shall not be entitled to receive leave
entitlements.
5. The contract of employment of a casual employee may
be terminated by either party giving three hours notice or payment or forfeiture, as the case may be, of three hours salary in
lieu thereof.
6. The employer shall advise the Association by 1 February
each year the number of casual employees employed during
the preceding calender year.
12.—SALARIES
1. Salaries or salary ranges applicable to employees covered by this Agreement calculated on the basis of a forty hour
week shall be those prescribed in Schedule A, provided that—
a. The salary of an Intern shall be at Level 1.
b. The salary of a Resident Medical Officer shall be
within the range of Levels 2 to 4 inclusive, based on
years of relevant experience after graduation. Level
4 shall apply to 4th and subsequent years of experience after graduation.
c. The salary of a Registrar shall be within the range of
Levels 5 to 8 inclusive based on years of relevant
experience in that capacity.
d. The salary of a Senior Registrar shall be within the
range of Levels 9 to 10, based on years of relevant
experience in that capacity and shall proceed to levels 11 and 12 if not appointed to a consultant position.
e. The salary of a trainee psychiatrist shall substantively
be within the range of levels 5 to 10 inclusive based
on years of relevant experience in that capacity with
level 10 available only to those undertaking their
elective year. However, in recognition of the shortage of trainee psychiatrists, the range payable will
be increased by 2 increments to 7 to 12 inclusive as
an attraction and retention strategy. Level 12 shall
only be available to those undertaking their elective
year.
The salary of a trainee psychiatrist who commences
employment on or after 1 January 2001 shall, unless
the Association and the employer(s) who shall commence a review in January 2000 agree otherwise, be
employed within the range of levels 5-10 inclusive
with Level 10 only being available to those undertaking their elective year.
f. The salary of a trainee medical administrator or a
trainee public health physician shall be within the
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range of levels 6 to 9 inclusive based on years of
relevant experience in that capacity.
g. The salary of a Supervised Medical Officer shall be
within the range of levels 5 to 12 inclusive, based on
years of relevant experience in that capacity.
h. Subject to the provisions of this Agreement, a medical officer shall be employed in accordance with the
level of work performed.
2. Subject to good conduct, satisfactory performance, diligence and efficiency, an employee shall proceed from their
point of entry into the salary range to the maximum of the
range for the particular class of employment according to the
increments in their salary range.
3. Salaries shall be paid fortnightly.
4. Contract completion payment.
An employee who completes his/her fixed term contract shall
be paid an additional 2% of his/her cumulative base annual
salary prescribed in Schedule A over the life of the individual
contract provided that—
a. If applicable the employee completes outstanding
discharge summaries to the satisfaction of the Head
of Department.
b. The payment shall not be calculated on salary earned
by the employee prior to entering into this Agreement.
c. In the event that employees other than Supervised
Medical Officers are to be employed for more than
52 weeks at a time, the employer(s) and the Association shall review the timing of this payment.
13.—HIGHER QUALIFICATIONS
1. An employee, other than a senior registrar, who has obtained an appropriate specialist qualification (acceptable to
the National Specialist Qualification Advisory Committee of
Australia established under the Health Insurance Act 1973)
shall be paid an allowance of $1214.40 per annum (as at the
commencement of this Agreement).
2. The above allowance shall be adjusted at the same time
and by the same proportion as any adjustment to the minimum weekly salary rate prescribed from time to time for an
employee Level 8.
14.—HOURS OF DUTY
1. An employee’s ordinary hours of duty shall consist of 40
hours per week to be rostered in accordance with the provisions of Clause 15—Rosters.
2. Employees’ hours of duty shall be worked so as to provide the following time off duty—
a. Eight days free from ordinary hours of duty in each
28 day cycle.
b. Where practicable, at least two consecutive days off
duty shall be granted and shall not be preceded by a
night shift unless the medical officer is rostered to
work on evening or night shift immediately following rostered days off.
c. Twelve evenings off, Monday to Friday inclusive between the hours of 6.00 pm and 8.00 am, in each 28
day cycle, provided that, by agreement between the
Association and the employer, designated positions
shall be exempted from the provisions of this
subclause.
3. a. Where an employee is required to resume duty before
having had eight consecutive hours off duty the subsequent
hours worked until released from duty for eight consecutive
hours, shall be deemed overtime and paid for in accordance
with Clause 16—Payment for Overtime. An employee released
from duty shall be entitled to be absent for eight consecutive
hours without loss of pay for ordinary working hours occurring during such absence.
b. Where necessary, employers may require employees to
work during their time off periods provided the rostered hours
of work of any employee shall not exceed 75 hours in any
period of seven consecutive days nor more than 140 hours in
any 14 days or 280 hours in any period of 28 consecutive
days.
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4. a. Employees shall not be rostered to work more than
four consecutive nights. Provided that an employee may be
rostered to work a maximum of five consecutive nights where
the total number of rostered hours does not exceed 50.
b. Employees shall not be rostered for duty for more than
18 consecutive hours except by agreement between the employer and employee. Where an employee works beyond 18
consecutive hours, the additional hours shall be deemed overtime and paid for in accordance with Clause 16—Payment for
Overtime.
c. Employees shall be rostered for duty for minimum periods of three hours.
5. Meal breaks shall be a minimum of 30 minutes and shall
not be counted as time worked, provided that where an employee is held on call within the hospital, the period on call
shall be counted as part of the employee’s ordinary working
hours.
6. An employee shall not be compelled to work for more
than five hours without a break for a meal, provided that an
employee who commences work at or before 7.00 am may be
required to work for six hours before having a meal break.
Provided further that where rostered duty exceeds nine consecutive hours, an additional meal break shall be provided at
the completion of each further period of five hours after the
completion of the first meal break.
15.—ROSTERS
1. Employee’s hours of duty shall be worked according to a
roster or rosters which shall operate over either a 14 day or 28
day period and be exhibited at some reasonably convenient
place accessible to the employees to whom it applies.
2. The roster or rosters shall set out the employees times of
commencing and ending each period of duty for a period of
not less than 14 consecutive days and such rosters shall be
posted at least seven days in advance of their commencement
of operation.
3. Except in cases of emergency or where the employee
concerned so agrees, rosters shall not be amended during their
currency. Provided, however, that by agreement amongst themselves and where appropriate clinically, employees may replace
one another for periods of rostered duty provided that the
employees notify and receive approval from the appropriate
Head of Department or nominee which shall not be unreasonably refused.
4. Rosters shall be drawn up so as to provide at least eight
hours off between successive periods of duty and allow adequate time for rest and sleep.
5. Provided that—
a. The Employer and the employee may agree to a roster that does not conform with the provisions of this
clause and Clause 14—Hours of Duty.
a. Special arrangements may be made by agreement
between the employer and the employee should an
officer need to remain on call or to work during off
duty periods specified in the preceding subclauses
in order to gain sufficient postgraduate medical training and experience to meet the requirements for a
higher qualification.
16.—PAYMENT FOR OVERTIME
1. Full Time Employees
a. Time worked in excess of 160 hours in any four week
cycle shall be paid at the rate of 150%.
b. Time worked in excess of 240 hours in any four week
cycle shall be paid at the rate of 200%.
2. Part Time Employees
a. Time worked in excess of 80 hours in any two week pay
period shall be paid at the rate of 150%.
b. Time worked in excess of 120 hours in any two week pay
period shall be paid at the rate of 200%.
3. In lieu of payment for overtime an employee, on written
request, may at the discretion of the employer, be allowed
time off proportional to the payment to which the employee is
entitled to be taken at a time convenient to the employer.
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17.—PROTECTIVE CLOTHING
Protective clothing shall be supplied free of charge to each
employee as required and shall be laundered at the expense of
the employer. Any such clothing shall remain the property of
the employer and must be returned at the completion of the
employee’s period of service.
18.—EXAMINATION LEAVE
1. Upon application employees shall be granted leave with
pay in order to attend examinations within Australia and New
Zealand for higher qualifications which have been approved
by the employer.
2. Leave granted shall be such as to allow the employee to
travel to and from the centre at which the examination is to be
held by the fastest means possible. The employee will be free
from duties on a working day for a study day, immediately
preceding the examination.
3. Leave granted under this clause shall be in addition to the
entitlement conferred by Clause 36—Annual Leave.
4. Where an employee has been granted leave under this
clause, notification of the results of the examination shall be
forwarded to the employer on receipt by the employee or as
soon as practicable thereafter.
19.—STUDY/PROFESSIONAL DEVELOPMENT
1. Upon application an employee shall be entitled to take up
to two weeks of his/her annual leave entitlement within one
month of the date of the approved examination for which such
employee is studying.
2. Applications for leave under this clause shall be made to
the employer at least two months prior to the commencement
of the leave and shall include evidence of registration for the
examination.
3. Special leave with or without pay for additional study
leave, conferences or other purposes, including interstate or
overseas professional development, may be granted to junior
medical officers for periods of up to twelve months or more at
the discretion of the employer.
PART 3—SENIOR MEDICAL PRACTITIONERS
20.—CONTRACT OF SERVICE
1. All new appointments shall be—
a. on 5 year fixed term contracts (unless there is written agreement to the contrary between the employer
and employee); or
b. for specific purposes approved by the Medical Advisory Committee or other appropriate committee.
2. a. Appointments shall be to a nominated hospital or health
service.
b. An employee may be appointed to work at more than one
hospital and/or health service.
c. An existing employee may only be—
i. appointed to work at another hospital or health service (whether in lieu of or in addition to his or her
current appointment); or
ii relocated to another hospital or health service;
by agreement.
3. Appointments shall be made by the employer on the recommendation of the properly constituted appointments
committee.
4. There shall be no automatic right of reappointment upon
expiry of a contract.
5. Each employee shall be appointed subject to a probationary period of six months. During the probationary period either
party may give four weeks notice or such lesser period as
agreed between the employer and employee. The probationary period shall not apply where the employee is appointed
for a consecutive term.
6. a. An employee who, upon expiry of a fixed term contract, is unsuccessful in seeking reappointment for reasons
other than misconduct shall be paid 10% of the cumulative
base salary prescribed in this Agreement for that employee
over the life of the fixed term contract to a maximum of 5
years. No other termination, redundancy or severance payment shall be made except as provided for in this Agreement.
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b . The payment prescribed in this subclause shall not apply
to fixed term contracts entered into prior to 1 January 1996.
7. An employee with permanent tenure shall not be required
to convert to a fixed term contract but may agree to do so. If
unsuccessful in seeking reappointment at the end of that fixed
term contract for reasons other than misconduct, he/she shall
be paid pro rata long service leave after 5 years of continuous
service in addition to the amount specified in subclause (6).
8. Subject to subclause (5) any contract of employment including a fixed term contract may be terminated by either the
employer or the employee giving not less than 3 months’ notice.
9. In lieu of the giving of the required notice the employer
or the employee may pay or forfeit as the case may be salary
commensurate with the residual period of notice otherwise
required. Provided that the employer and the employee may
agree to a lesser period of notice.
10. Notwithstanding the other provisions of this clause, the
employer may, without prior notice, dismiss an employee for
refusal or neglect to obey lawful orders or for serious misconduct.
11. An employee who is dismissed may appeal to a Board
of Reference provided that the application is made within one
month of the operative date of the dismissal.
12. An employee whose contract of employment expires or
is terminated shall be paid all monies due to such employee
on the last day of service, except where unusual circumstances
prevent this in which case payment shall be made as soon as
possible thereafter but in any case not more than three working days thereafter.
21.—HOURS
1. Hours of work for full time employees are to be consistent with professional practice and shall be determined in
consultation between the employer and employee.
2. Solely for administrative purposes, when calculating entitlements under this Agreement, a full time employee’s hours
of work will nominally be 37.5 per week.
22.—SESSIONAL EMPLOYEES
1. A session is a notional half day of approximately three
and a half hours spent by the employee in attending public
inpatients and outpatients and in teaching, research and other
duties required by the employer. A session can be a continuous working period or be made up of any combinations of
part sessions.
2. Sessions shall usually be worked on Monday to Friday
between 8.00am and 6.00pm provided that, subject to the convenience of the employee and with the approval of the
employer, a session or part of a session may be worked outside those hours without shift or weekend penalties applying.
However, where a sessional employee agrees to the employer’s request to work sessions outside of those specified in this
sub clause, the shift or weekend penalties prescribed in Clause
34 shall apply.
3. Allocation of sessions shall be the responsibility of the
employer after receiving appropriate clinical input.
4. Limit on Number of Sessions
a. An employee shall not be allocated more than 7 sessions
per week. Provided that—
i. to meet short term exigencies within the hospital,
the employer may approve additional sessions for
an employee for a period not exceeding 3 months;
ii. an employee may be allocated extra sessions or extended sessions where operational efficiencies can
be achieved and where the total number of sessions
in any year does not exceed an average of 7 sessions
per week.
b. Where the employee is employed at more than one hospital covered by this Agreement, the aggregate of the sessions
allocated in all hospitals shall be limited by the provisions of
this subclause.
5. Sessional Rate
A sessional employee (other than a Radiologist employed
in a tertiary hospital) shall, subject to clause 34, be paid at the
sessional rate prescribed in Schedule D.
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6. Private Practice Loading
a. Where a sessional employee has demonstrated the
incurrence of private practice costs outside the hospital, the
employee shall be paid a 14% private practice loading (calculated on the sessional rate prescribed in Schedule D) on each
session allocated up to and including 5 sessions. The employee
must demonstrate the incurrence of private practice costs annually.
b. Where a sessional employee works more than 5 sessions
in a week the private practice loading for the 6th session shall
be 10%, and for the 7th session shall be 5%. No private practice loading is payable for sessions worked in excess of 7 per
week.
c. No private practice loading is payable for sessions which
attract any shift or weekend penalty payment specified in this
Agreement.
7. On Call and Call Back
A sessional employee rostered on call for a specified period
outside the employee’s agreed hours, or called back to work
to provide a service other than to a private patient, shall be
paid in accordance with Clause 35 of this Agreement.
8. Leave Entitlements
a. A sessional employee shall be entitled to pro rata annual,
sick and long service leave entitlements in the same ratio as
the number of sessions allocated bears to 10. Where during
any qualifying period the number of sessions allocated to a
sessional employee varies, the number shall be averaged over
the qualifying period.
b. A sessional employee shall be entitled to paid public holidays in accordance with Clause 37 of this Agreement provided
the public holidays occur on a day on which a session is normally worked. Where a sessional employee is required to work
on a public holiday the provisions of Clause 34(4) shall apply
c. Professional Development Leave
A sessional employee shall be entitled to a maximum of 2
weeks professional development leave per annum subject to
the following conditions—
(i) The employee must submit a written application;
(ii) Approval of the application shall rest solely with the
person specifically delegated the authority by the
hospital or health service concerned;
(iii) Applications must provide a minimum of 6 weeks’
notice. The notice period may be varied by agreement.
(iv) The proposed conference, training or course of study
must be relevant to the employee’s role or specialty
and be of direct benefit to the hospital or health service concerned;
(v) The leave must be taken at a time convenient to the
hospital or health service and the application must
ensure that work (including on call cover) will be
covered at no additional cost to the hospital or health
service (including no additional clinical, nursing,
clerical or support labour costs). Arrangements for
cover are to be submitted with the application;
(vi) Cover must be from “in house” and no additional or
replacement medical staff will be recruited;
(vii) Applications for professional development leave will
not be granted where to do so would result in a reduction in activity;
(viii) Not more than 50% of the medical staff of any
specialty or department are to be absent at one time
(special arrangements may be agreed to for single
service departments);
(ix) Employees taking professional development leave
must prepare a written report for their peers and
hospital or health service;
(x) Preference will be given to employees presenting a
paper or poster;
(xi) Employees will only be paid while on professional
development leave for allocated sessions missed as
a result of taking the leave;
(xii) The maximum number of absences on professional
development leave in any two year period shall be
4;
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(xiii) Professional development leave will not be granted
where the applicant has more than 8 weeks’ accrued
annual leave;
(xiv) Professional development leave shall not accumulate from year to year and may not be cashed out;
(xv) No travel, accommodation or registration costs will
be met by the hospital or health service;
(xvi) The Association agrees not to claim for travel, accommodation or registration costs in the next round
of enterprise/workplace bargaining;
(xvii) Sessional employees shall not otherwise be entitled
to conference or overseas study leave;
(xviii) Sessional employees shall not be entitled to special
leave for conferences or education or professional
development purposes. This shall not preclude hospital initiated programs.
(xix) The continuation of professional development leave
shall be subject to a satisfactory review by both parties at the expiry of this Agreement.
9. Sessional Radiologists
a. Radiologists appointed on a sessional basis by tertiary
hospitals in accordance with the provisions of the Agreement
will undertake all radiological services to patients referred to
them in tertiary hospitals.
b. For the purpose of this subclause a radiological service
is a radiological service as described in the Schedule to the
Health Insurance Act 1973 (Cwth).
c. The number of sessions for service radiology in each
tertiary hospital shall be based on the number of radiological
services performed in the previous year ending June 30 divided by one thousand.
d. Each radiologist shall be paid at the sessional rate prescribed in Schedule D for 50% of the number of sessions for
which the individual radiologist is appointed. The sessional
payment shall be made in accordance with the provisions of
this clause and shall be paid to each radiologist in post in each
hospital by the employer.
e. The Head of the Department of Radiology will be paid a
management fee equivalent to two additional sessions every
week, and the Deputy Head of the Department, where appointed, will be paid a fee equivalent to one additional session
every week provided that the total number of sessions for which
payment is made shall not exceed ten sessions every week.
This allowance may be reduced by agreement between the
WA branch of the Australian Medical Association Inc and the
employer.
f. To avoid doubt, the provisions of this clause, except
subclause (5), shall apply to sessional radiologists.
g. Notwithstanding the provisions of this subclause, where
the employer and Association agree in writing, other arrangements may be made for compensation for radiological services.
10. Superannuation
a. In the case of sessional employees employed prior to the
date of this Agreement, the employer shall contribute, in respect of each session, the equivalent of 10% of the sessional
rate prescribed in Schedule D into a fund nominated by the
employee which complies with the Superannuation Guarantee (Administration) Act 1992 (Cwth) as amended. Provided
that the contribution shall not be payable where the employee
is a contributing member to the State Government Superannuation Scheme.
b. Superannuation entitlements for sessional employees
employed on or after the date of this Agreement shall be governed by the Government Employees Superannuation Act
1987.
23.—PART TIME EMPLOYEES
1. Part time employees may be engaged to work 30 hours
per week.
2. A part time employee shall, unless otherwise indicated,
receive on a pro rata basis equivalent pay and conditions to
those of an equivalent full time employee.

1. The
in—
a.
b.
c.
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24.—SALARIES
salary range for a full time employee is prescribed

Schedule B if employed under Arrangement A;
Schedule C if employed under Arrangement B;
Schedule C if granted “alternative” rights of private
practice (as defined) or no rights of private practice.
2. Sessional rates are prescribed in Schedule D.
3. Salary/payment levels apply as follows—
a. A Health Service Medical Practitioner may be appointed to classifications within the range of levels
13 to 15, provided that a general practitioner with
more than 5 years post graduate experience shall be
appointed at Level 16. Such General Practitioners
may then proceed subject to good conduct, satisfactory performance, diligence and efficiency by annual
increments to Level 18.
b. A Vocationally Registered GP shall be appointed at
a classification not less than Level 16 and may then
proceed subject to good conduct, satisfactory performance, diligence and efficiency by annual
increments to Level 20.
c. A General Practitioner appointed as a Senior Medical Practitioner shall advance two salary points
provided that this does not exceed Level 18. After
12 months at Level 18, a Senior Medical Practitioner
may proceed subject to good conduct, satisfactory
performance, diligence and efficiency by annual increments to Level 23 subject to the conditions
applying to Level 23.
d. A consultant appointed as a Senior Medical Practitioner shall advance two salary points and then
proceed subject to good conduct, satisfactory performance, diligence and efficiency by annual
increments to the maximum of Level 23 subject to
the conditions applying to Level 23. After 12 months
at Level 23 a specialist appointed as a Senior Medical Practitioner shall be paid an allowance at the
maximum level prescribed by Clause 24(7) in addition to the prescribed salary.
e. A Consultant shall be appointed at a classification
of not less than Level 17 and subject to good conduct, satisfactory performance, diligence and
efficiency proceed to Level 23, subject to the conditions applying to Level 23.
4. a. A current employee on entering into this Agreement
shall be placed at the point within the relevant salary range at
which he or she was employed immediately prior to entering
into this Agreement;
b. New employees shall be placed within the relevant salary
range according to years of relevant experience;
c. Each employee shall then progress through the salary range
by annual increments on their anniversary date subject to satisfactory performance.
5. a. A Consultant shall be appointed at a salary within the
range of levels 17-23 inclusive on the basis of years of experience gained in a recognised specialist appointment in Western
Australia or in a specialist appointment elsewhere which is
recognised by the employer.
b. A Vocationally Registered General Practitioner who ceases
to maintain Vocationally Registered Status under the Health
Insurance Act 1973 shall thereafter be classified as a Health
Service Medical Practitioner or Senior Medical Practitioner
as appropriate.
6. Level 23
a. A medical practitioner shall not be appointed at or proceed by incremental progression to salary level 23 unless the
medical practitioner has at least 13 years of experience gained
in a recognised specialist appointment in Western Australia or
in a relevant specialist appointment elsewhere which is recognised by the employer.
b. Payment of salary level 23 is subject to annual review
and shall be discontinued by the employer if professional standards are not maintained in accordance with medical college
requirements or the performance of the medical practitioner
is not maintained to the standard required at this level.

234

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

7. Head of Department Allowance
a. An employee, other than a sessional Radiologist paid in
accordance with Clause 22(9), appointed as a Head of Department in a hospital, shall be paid the following allowance—
No. of FTEs
fpp date of
fpp 1 January
Under Direct
registration
$ per annum
Supervision and
$ per annum
control
0— 4
nil
nil
5— 9
3,105
3,214
10—20
6,210
6,427
Over 20
10,350
10,712
or an amount agreed in writing between the employer and
employee. The allowance is to be paid for administrative work
performed in addition to the employee’s clinical caseload and
teaching and/or research responsibilities.
b. For the purpose of this subclause, “staff under direct supervision and control” shall mean—
i. immediate secretary reporting directly to, and performance managed by, the Head of Department;
ii. medical staff reporting to, and performance managed
by, the Head of Department;
iii. chief technical staff under the direct control and supervision of, and performance managed by, the Head
of Department.
c. The Head of Department shall be required to manage his
or her Department’s leave entitlements as a condition of receiving the allowance.
8. Salaries shall be paid fortnightly.
25.—PRIVATE PRACTICE
1. “Private Practice” means those services provided in or
using the hospital’s facilities and for which fees are charged
by or on behalf of the employee.
2. Subject to this clause, the employer may grant and/or
continue to allow rights of private practice to a Full or Part
time medical practitioner who shall exercise a right of private
practice in accordance with the provisions of the West Pilbara
Health Service Private Practice Trust Fund. Provided that the
employer may on agreement with the medical practitioner,
pay the medical practitioner in accordance with the salary rates
relevant to Clause 26, Arrangement A. An employee employed
under the pay rates relating to Arrangement A may on an annual basis elect to be paid under pay rates for Arrangement B.
3. The employer may at any time grant, refuse to grant or
withdraw any right of private practice.
4. A disagreement relating to the employer’s decision to
refuse to grant or withdraw the right of private practice may
be referred to a Board of Reference.
5. a To the extent of any inconsistency the conditions of
private practice specified in the West Pilbara Health Service
Private Practice Trust Fund arrangements shall prevail over
other terms in Clause 25.
b. The right of private practice shall be exercised to the fullest extent available.
c. Private practice within the hospital must not interfere with
the employee’s responsibility to carry out all the necessary
duties of the employee’s appointment, shall not give rise to a
conflict of interest and shall be relevant to the employee’s
specialty.
6. Full or part time employees who are granted limited rights
of private practice under subclause (2) or who are not granted
any rights of private practice shall be paid under Schedule C
but shall not receive any of the benefits prescribed in Clause
28. Nor shall Clause 27 apply to those employees.
7. Use of Hospital Facilities
a. The Minister for Health may from time to time determine
the terms and conditions, including the payment of charges,
on which hospital facilities may be made available. It is a condition of the right of private practice that employees comply
with any such terms and conditions.
b. As at the date of this Agreement, the Minister has determined that employees granted rights of private practice, except
employees under Arrangement A, shall be required to
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contribute a percentage of nett earnings from private practice
within the hospital for the use of hospital facilities as follows:
Pathology
50%
Nuclear Medicine
50%
Ultrasound
50% except if done in a
Radiology Department
Pulmonary Physiology
50%
EEG
50%
Audiology
50%
EMG
50%
ECG
50%
c. Payment of facility charges shall, at the direction of the
hospital, be made either to the hospital or an approved trust
fund.
d. Requirement to Provide Statement
Sessional employees granted rights of private practice and
employees granted rights of private practice under subclause
(3) shall provide to the hospital within three months after June
30 each year a statement prepared and certified by a certified
practising accountant of all services in respect of which a payment for use of hospital facilities is due to the hospital in
accordance with this subclause. The statement shall be in the
following form and shall be accompanied by a cheque for the
amount payable to the hospital—
(i) Total amount of all such accounts
rendered during the year
$_____
(ii) Total amount of all such accounts
collected
$_____
(iii) Total amount due to the hospital in
accordance with subclause 25(8)
$_____
Provided that where the employer and employee agree, payment of facility charges may be made on a quarterly basis in
which case uncertified statements in the above form shall be
provided. Any end of year adjustment shall be made by payment accompanying the certified annual statement.
8. Fees shall only be raised for services rendered personally
or personally supervised by the employee and for all laboratory services. Accounts will be submitted on account forms
which show the name of the employee providing the service.
Where a hospital acts as agent for an employee in laboratory
service, the hospital shall ensure that no account may be rendered to a patient which could place the employee in breach
of the undertaking they have given in terms of the Health Insurance Act 1973 (Cwth).
The employee shall assess the fee to be charged. Where the
fee will exceed the Commonwealth Medicare Benefits Schedule fee, the employee shall inform the patient of the fee and
shall on request provide the hospital with a certificate indicating that the patient has been informed.
9. The hospital shall provide to the employee a copy of the
Patient Election form for those private patients admitted under the care of the employee.
10. Notwithstanding the provisions of this Agreement, where
the employer and Association agree in writing, other arrangements may be made governing the exercise of rights of private
practice.
26.—ARRANGEMENT A (FULL OR PART TIME ONLY)
A full or part time employee, on electing Arrangement A,
shall give the hospital written authority to render accounts in
the employee’s name on private patients seen in the course of
duty. The employee shall assess the fee to be charged and
must notify the hospital on each occasion that a private patient is seen so that the hospital can render an account.
27.—ARRANGEMENT B (FULL OR PART TIME ONLY)
1. A full or part time employee shall upon electing and commencing under Arrangement B render accounts directly to
private patients within the hospital or to insurers if eligible
under Workers Compensation or MVIT.
2. Definitions
a. “Salary” for the purpose of this clause means the employee’s annual salary as prescribed in this Agreement
including, where applicable, any prescribed Head of Department allowance.
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b. “Nett earnings” for the purpose of this clause means the
total amount received by the employee from private practice
within the hospital after the employee deducts an allowance
of 17½% of private practice receipts for administration costs
and the employee’s medical defence premium for the financial year in question. In the case of part time employees only
80% of the cost of medical defence insurance premiums is
allowable.
3. Distribution of Nett Earnings after Deduction of Facility
Charges
a. An employee under this arrangement may, after the deduction of facility charges, retain from nett earnings from
private practice within the hospital up to an amount equal to
25% of the employee’s salary.
b. In the case of employees, who are not Pathologists, or
Nuclear Physicians, fees received from private practice within
the hospital, in excess of the amount authorised under paragraph (a), shall be distributed as follows—
i. 50% to an approved Trust Fund for hospital/departmental purposes;
ii. the remainder to be retained by the employee.
c. In the case of Pathologists and Nuclear Physicians, fees
received from private practice within the hospital, in excess
of the amount authorised under paragraph (a), shall be distributed as follows—
i. 65% to approved Trust Fund for hospital/departmental purposes; and,
ii. the remainder equally among the Pathologists and
Nuclear Physicians.
d. Notwithstanding paragraph (c) the employer may, by
agreement with the Pathologists or Nuclear Physicians, make
other arrangements for the distribution of funds received from
private practice in excess of the amount authorised under paragraph (a).
4. Statement of Earnings to be Provided
a. The employee shall provide to the hospital within 3 months
after June 30 each year a statement prepared and certified by
a certified practising accountant in the following form together
with cheques for the amounts to be paid to the hospital and
into the Trust Fund respectively—
(i) Total amount of accounts rendered
during the year
$_____
(ii) Total amount of accounts collected
$_____
(iii) Less:
$_____
(A) 17½% for administration and collection costs
(B) Medical defence premium for the year in question in accordance with subcl 27(2)(b).
(iv) NETT amount for distribution in the
following order—
$_____
(A) To the hospital—payment for the
use of hospital facilities in
accordance with subcl. 25(8)
$_____
Balance
(B) To the employee being up to an
amount equal to 25% of the
employee’s salary
$_____
(C) To approved Trust Fund for
hospital/ departmental purposes
in accordance with subcl 27(3)(b)
or (c)
$_____
Balance
(D) To the employee in accordance
with subcl 27(3)(b) or (c)
$_____
Balance

departmental and the Trust Fund purposes may be paid on a
quarterly basis in which case uncertified quarterly statements
in the above general form shall be provided. Any end-of-year
adjustment shall be made by payment accompanying the certified annual statement.
d. An employee who does not comply with the provisions
of this subclause may have the right to render accounts directly to private patients withdrawn and the employer may
direct that the hospital shall act as the agent in the rendering
of accounts (in which case the provisions of subclause (5)
shall apply).
5. a. An employee may ask the hospital to act as agent in
rendering accounts to private patients after the employee has
assessed the fee for services.
In so doing, the hospital shall provide the employee within
3 months after June 30 each year a statement in the following
form together with a cheque for the amount payable to the
employee—
(i) Total amount of accounts rendered
during the year
$_____
(ii) Total amount of accounts collected
$_____
(iii) 17½% for administration and collection
costs
$_____
(iv) NETT amount for distribution in the
following order—
$_____
(A) To the hospital—payment for the
use of hospital facilities in
accordance with subcl. 25(8)
$_____
Balance
(B) To the employee being up to an
amount equal to 25% of the
employee’s salary
$_____
(C) To approved Trust Fund for
hospital/ departmental purposes
in accordance with subcl 27(3)(b)
or (c)
$_____
Balance
(D) To the employee in accordance
with subcl 27(3)(b) or (c)
$_____
Balance
6. a. Where individual or agreed group contributions are
insufficient to permit drawings of 16% of the employee’s salary, payment shall be made up to 16% of the salary from the
monies which would otherwise have been appropriated as facility charges.
In such circumstances payment to the 16% of salary level
shall be made once each year (for the financial year ended
June 30) following receipt of a certified statement from the
employee to the hospital in accordance with subclause (4).
b. Where individual or agreed group contributions are sufficient to permit drawings of 16% but less than 25% of the
employee’s salary, payment shall be made up to 25% of salary from the monies which would otherwise have been
appropriated as facility charges.
In such circumstances payment to the 25% of salary level
shall be made once each year for the year ended June 30 following receipt of a certified statement from the employee to
the hospital in accordance with subclause (4).
c. Provided that in no case shall the employer be liable to
pay, in respect of any hospital, more than the total amount
which that hospital received in that financial year as facility
charges.
7. Amounts paid to employees under this Arrangement shall
not be regarded as salary for the purpose of calculating superannuation entitlement nor for the purpose of any other
entitlement under this Agreement.

b. The employee shall include the following certification at
the end of the statement—
“I certify that all monies due to the hospital have been
accounted for.”
............................................................. Signature
............................................................. Date
a. Provided that where the employer and employee agree,
the amount payable to an approved Trust Fund for hospital/

28.—CONFERENCE AND OVERSEAS STUDY LEAVE
1. a. This clause shall only apply to full or part time employees granted rights of private practice under subclause 25(2)
of this Agreement. It shall not apply to sessional employees.
b. The provisions of sub clause 2 may be provided at the
discretion of the employer.
The provisions of sub clause 2 shall become an entitlement
in any future agreement.
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2. Conference Leave
a. A full time or part time employee shall be entitled to a
maximum of two weeks’ paid conference leave during each
year of continuous service.
b. Leave shall not accumulate for more than two years.
Where the whole or part of such leave is not taken the entitlement to untaken leave shall lapse.
c. (i) A full time employee employed under Arrangement A
shall be paid a conference registration, travel and accommodation allowance of $3105 per annum (paid at the rate of $119
per fortnight) for conference leave and professional development purposes. The allowance shall increase to $3213.70 per
annum (paid at the rate of $123.20 per fortnight) from the
first pay period commencing on or after 1 January 2000.
(ii) A part time employee shall be paid an allowance of $2484
per annum (paid at the rate of $95.20 per fortnight). The allowance shall increase to $2570.90 per annum (paid at the
rate of $98.60 per fortnight) from the first pay period commencing on or after 1 January 2000.
d. A full or part time employee employed under Arrangement B shall be paid, in respect of each period of conference
leave, reasonable travel and accommodation expenses in accordance with paragraph 3(d) and subclause (4) of this clause.
3. Overseas Study Leave
a. In recognition of the need for North West Medical Practitioners to update their skills, a full or part time employee shall
be entitled to five weeks paid leave after each five years’ continuous service for the purpose of overseas training, education
and study at an approved medical facility.
b. The taking of overseas study leave may be deferred by
mutual agreement, provided that no employee shall be allowed
to take accumulated leave in excess of 10 weeks in any one
period.
c. Overseas study leave may be taken wholly or partly within
Australia by agreement between the employer and employee.
d. An employee may apply to take overseas study leave in
advance. If the services of an employee who has been granted
such leave in advance are terminated before the end of the
qualifying period the employee shall be liable to repay the
funding source the whole amount received provided that the
funding source retains the discretion to waive all or part of the
amount repayable. The employer may deduct the amount determined by the funding source as repayable and repay the
funding source from money due to the medical practitioner
by reason of the other provisions of this Agreement at the
time of termination.
e. A full time employee shall be paid in respect of each period of overseas study leave—
(i) the actual cost of air fares up to a maximum of Business Class rates; provided that a maximum of two
air fares shall be paid in respect of each completed
five years’ continuous service where overseas study
leave is taken in broken periods with hospital permission; and
(ii) a travelling allowance as follows—
• either $177 per day; or
• the actual cost of reasonable accommodation
and expenses upon production of receipts; or
• an alternative system of payment agreed between the employer, employee and, where
relevant, trustee.
A part time employee shall be paid the amount specified in
paragraph (i) and 80% of the amount specified in paragraph
(ii).
4. Fares and expenses associated with leave under this clause
shall be paid by the employer.
5. Employees must give a minimum of 4 weeks notice when
applying for conference leave, and 3 months notice when applying for overseas study leave, under this clause. The period
of notice may be shortened by agreement between the employer and employee. The leave is to be taken at a mutually
convenient time provided that the employer shall not unreasonably refuse an application for leave that has been properly
made.
6. The granting of conference and/or overseas study leave
is conditional on the leave being used for professional
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development and the hospital being satisfied that the proposed
conference or course of study is relevant to, and will benefit,
the hospital. The hospital may stipulate certain reasonable outcomes such as reports, information sharing etc which may be
required from the employee upon return from such leave.
7. Subject to this clause conference and overseas study leave
benefits are not available as monetary payments in lieu.
29.—GRATUITY PAYMENTS
Medical practitioners in addition to the entitlements specified in this Agreement, shall accrue an entitlement to four
weeks’ salary for each completed year of continuous service,
subject to a minimum term of three years’ continuous service.
The payment may be drawn in whole or in part at any time
after completion of the qualifying period or will be paid upon
termination of employment. The quantum of the payment is
determined on the basis of the substantive base salary applicable at the time of payment being made.
30.—CHARGES ASSOCIATED WITH HOUSING
A medical practitioner occupying housing supplied by the
Health Department of Western Australia or any other Government Agency shall pay 100% of the standard charges for rent,
gas, water and power set by the Health Department or Government Agency responsible for establishing the charges.
31.—ANNUAL LEAVE TRAVEL CONCESSIONS
Annual leave travel concessions for medical practitioners
shall be in accordance with Health Department of Western
Australia Policy and Department of Productivity and Labour
Relations Administrative Instructions.
32.—MOTOR VEHICLE
The medical practitioner will be provided with a fully maintained motor vehicle for official use. The vehicle will also be
available for limited private use in accordance with the conditions laid down by the Commissioner of Health.
33.—RELOCATION EXPENSES
Where a medical practitioner is recruited from within Western Australia he/she shall be entitled to air travel for him/herself
and immediate family members and the cost of freight of personal effects from the point of recruitment to the location of
appointment, at the expense of the Employer.
Where a medical practitioner is recruited from interstate or
overseas, the costs of air travel and freight on personal effects
will only be met by the Employer where the appointee enters
a bond to remain for a fixed period, not exceeding two years,
in service in a hospital north of 26 degrees South Latitude in
the case of interstate recruitment and three years in the case of
overseas recruitment.
The cost of air travel to Perth, Western Australia for the
employee and immediate family members will be met by the
Employer on cessation of the contract of service. Financial
assistance with transportation of personal effects may be provided on a discretionary basis.
The range of items included as personal effects will
be in accordance with the schedule determined by the Commissioner of Health from time to time.
PART 4—GENERAL PROVISIONS
34.—SHIFT, WEEKEND AND PUBLIC HOLIDAY
PENALTIES
1. Where there is a demonstrated clinical need determined
by the Medical Superintendent or appointed Senior Medical
Practitioner in consultation with the Head of Department (or
where there is no Head of Department, with the Chairman of
the Medical Advisory Committee) the employer may require
an employee to work shiftwork.
2. Time worked before 6.00am or after 6.00pm on any weekday shall be paid at the rate of 115%.
3. Time worked on a Saturday or Sunday shall be paid at the
rate of 150%.
4. Work performed on a public holiday shall be paid at—
a. the rate of 250%;
b. if the employer and employee agree, the rate of 150%
and in addition the employee shall be allowed to observe the holiday on a day acceptable to the employer
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and the employee, provided that no more than five
days may be accumulated at any one time.
c. provided further that a medical practitioner employed
at or above Level 13 and employed north of 26 degrees South Latitude who is in receipt of the
allowance prescribed in Clause 35.1(c)(ii) or (iii),
shall be paid at the rate to which the medical practitioner would ordinarily be entitled had the day not
been a public holiday and shall be entitled to observe the holiday on a day mutually acceptable to
the Employer and the medical practitioner.
35.—ON CALL AND CALL BACK
1. On Call
a. For the purposes of this Agreement an employee is on
call when the employee is directed by the employer to remain
readily contactable and available to return to work outside of
the employee’s normal hours of duty.
b. Employees shall be rostered on call in accordance with
clinical need by the Medical Superintendent or appointed Senior Medical Practitioner in consultation with the Head of the
Department or where there is no Head of Department, the
Chairman of the Medical Advisory Committee.
c. (i) A medical practitioner employed below level 13 rostered
on call shall be paid an hourly allowance of $4.15. This allowance shall be increased to $4.28 from the first pay period
commencing on or after 1 January 2000.
(ii) A medical practitioner employed at or above level 13
and employed on a full time basis north of 26 degrees South
Latitude who is required to participate in an on-call roster
shall in lieu of the on call and call back payments provided
for in this clause, receive an allowance of 25% of the medical
practitioner’s annual base salary as prescribed in Schedules B
or C.
(iii) A medical practitioner employed at or above level 13
and employed on a sessional or part time basis north of 26
degrees South Latitude who is required to participate on the
same basis as a full time medical practitioner in an on call
roster shall be paid an allowance the equivalent of 25% of the
medical practitioner’s annual base salary, had that medical
practitioner been employed on a full time basis, as prescribed
in Schedules B or C.
(iv) Provided that payment in accordance with this paragraph shall not be made with respect to any period for which
payment is otherwise made in accordance with the provisions
of this clause when the employee is recalled to work.
d. Annualised payments.
(i) Where an agreement between the employer and all employees employed below level 13 concerned in a Department
is reached, the relevant on call payment may be annualised
and paid fortnightly. There must be no additional cost to the
employer as a result.
(ii) The employer (or Department) or employees may, by
giving four weeks written notice, withdraw from such an
annualised payment system.
2. Call Back
a. An employee recalled to work shall be paid a minimum
of two hours for a call back as follows—
(i) for work on any day between 6.00am and midnight
at the rate of 150%;
(ii) for work on any day between midnight and 6.00am
at the rate of 200%.
b. The employee shall not be obliged to work for two hours
if the work for which the employee was recalled is completed
in less time, provided that if the employee is called out within
two hours of starting work on a previous recall the employee
shall not be entitled to any further payment for the time worked
within that period of two hours.
c. If the call back period exceeds two hours, the employee
shall be paid at the rate of 150% for the first additional hour
and 200% thereafter. Provided that any time worked during
the call back period between midnight and 6.00am on any
day shall be paid at the rate of 200%.
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d. Sessional Employees
Provided that payments to a sessional employee under this
subclause shall be calculated on the salary prescribed for an
equivalent full or part time employee.
e. Where an employee is recalled to work, payment for the
call back shall commence from—
(i) In the case of a employee who is on call, from the
time the employee starts work;
(ii) In the case of an employee who is not on call, the
time the employee embarks on the journey to attend
the call. Provided that where a employee is recalled
within two hours prior to commencing normal duty,
any time spent in travelling to work shall not be included with actual duty performed for the purpose
of determining payment under this paragraph.
Subject to the minimum two hour payment, payment
for the call back shall cease when the work is completed or when the employee commences normal
duty, whichever occurs first.
f. An employee who is required to use the employee’s motor vehicle when recalled to work shall be reimbursed all
expenses incurred in accordance with the provisions of Schedule E of this Agreement.
3. Notwithstanding the provisions of this clause, where an
employer and the Association agree, other arrangements may
be made for compensation of on call and call back.
36.—ANNUAL LEAVE
1. Except as provided in subclause (2), employees shall be
entitled to four weeks’ annual leave on full pay after 52 weeks’
continuous service. The entitlement accrues pro rata on a
weekly basis.
2. A medical practitioner employed at or above level 13 stationed north of 26 South latitude shall receive an additional
week’s annual leave for each completed year of continuous
service in the region on the basis of one-twelfth of a week for
each completed month.
3. Employees who are rostered to work their ordinary hours
on Sundays and/or public holidays during a qualifying period
of employment for annual leave shall be entitled to receive
additional annual leave as follows—
a. If 35 ordinary shifts on such days have been
worked—one week
b. If less than 35 ordinary shifts on such days have been
worked the employee shall be entitled to have one
additional day’s leave for each seven ordinary shifts
so worked, provided that the maximum additional
leave shall not exceed five working days.
4. An employee who during a qualifying period towards an
entitlement of annual leave was employed on a part time or
sessional basis may elect to take a lesser period of annual
leave calculated by converting the part time or sessional service to equivalent full-time service.
5. The annual leave prescribed in this clause may be split
into portions, and may be taken in periods of one day or less,
by agreement between the employer and the employee.
6. Accrued annual leave may, by agreement between the
employer and employee, be taken before the completion of
52 weeks’ continuous service.
7. Annual leave may also, by agreement between the employer and employee, be taken in advance of it having accrued.
Provided that in such a case the advance payment shall be
offset against any future leave accrual or against monies otherwise payable to the employee on termination. No refund is
required in the event of the death of the employee.
8. All annual leave taken shall be at the rate of salary applicable at the time of taking such leave.
9. When the convenience of the hospital is served the employer may approve the deferment of the commencing date
for taking annual leave, but such approval shall only remain
in force for one year. The employer may renew the approval
for a further period of a year or further periods of a year. If, as
a result, the employee accumulates more than three years entitlement, the employer may impose conditions on the taking
of the leave.
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10. Notwithstanding the provisions of this clause, the employer may direct an employee to take accrued annual leave
and may determine the date on which such leave shall commence.
11. Employees upon request shall receive their ordinary pay
and any allowances due to them for the period of their annual
leave prior to going on such annual leave.
12. a. If an employee lawfully leaves his or her employment, or that employment is terminated by the employer
through no fault of the employee, before the employee has
taken annual leave to which he or she is entitled, the employee
is to be paid for the untaken leave.
b. If an employee, employed at or above level 13, lawfully
leaves his or her employment, or that employment is terminated by the employer through no fault of the employee, in
addition to the payment calculated in accordance with Clause
36(12)(a) of this Agreement, the employee shall be paid onetwelfth of a week for each completed month of continuous
service in the region. Payment for the additional leave shall
also be included with the payment made for annual leave to
the surviving spouse or estate of a deceased medical practitioner.
c. If any employee leaves his or her employment, or that
employment is terminated by the employer, in circumstances
other than those referred to in paragraph a, before the employee has taken annual leave to which he or she is entitled,
the employee is only to be paid for any untaken leave that
relates to a completed year of service.
d. Payment in lieu of any untaken annual leave shall be made
on the death of an employee.
13. Annual leave loading has been annualised into the base
salary.
14. In the case of any medical practitioner transferring from
one employer to another employer covered by this Agreement
the annual leave entitlement may be transferred.
15. An employee who has accrued more than four weeks
annual leave may by written agreement with the employer
cash out some or all of the excess.
37.—PUBLIC HOLIDAYS
1. The following days shall be regarded as public holidays
for the purpose of this Agreement and shall be granted to full
time employees—
New Year’s Day, Australia Day, Labour Day, Good Friday, Easter Monday, Anzac Day, Foundation Day,
Sovereign’s Birthday, Christmas Day, Boxing Day.
2. When a public holiday falls on a Saturday or Sunday the
holiday shall be observed on the next succeeding Monday,
provided that when Boxing Day falls on a Saturday, Sunday
or Monday the holiday shall be observed on the next succeeding Tuesday.
3. When one or more public holidays fall during a period of
annual leave the holiday or holidays shall be observed on the
next succeeding work day or days as the case may be after
completion of that annual leave.
4. When a public holiday falls on a day when an employee
is rostered off duty and the employee has not been required to
work on that day the employee shall be paid as if the day was
an ordinary working day or if the employer agrees be allowed
to take a day’s holiday in lieu of the holiday at a time mutually acceptable to the employer and the employee
5. An employee who is required to be on call in accordance
with the provisions of Clause 35—On Call and Call Back of
this Agreement on a day observed as a public holiday during
what would normally have been the employee’s ordinary hours
shall be allowed to observe that holiday on a day mutually
acceptable to the hospital and the employee.
6. One additional day of paid leave shall be granted in 1999.
The additional day may be taken at a time agreed between the
employer and employee provided that the day is taken in 1999
and does not accrue. The additional day may be cashed in by
agreement between the employer and employee.
38.—SICK LEAVE
1. An employee who is incapacitated for duty in consequence
of illness or injury shall be entitled to be paid sick leave in
accordance with the provisions of this clause.
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2. A full time employee shall accrue an entitlement of 10
days paid sick leave per annum. A part time employee shall
accrue a pro rata entitlement.
3. An employee in his/her first 12 months of service may
take up to 10 days paid sick leave in advance of the entitlement having accrued. Sick leave taken in advance may be offset
against any future accrual or against monies otherwise payable to the employee at the end of his/her employment.
4. The entitlement, to the extent that it is unused, shall accumulate from year to year and may be taken in any subsequent
year.
5. An employee who is incapacitated for duty in consequence
of illness or injury shall, as soon as possible, notify the employer of the fact and also advise the likely date of resuming
duty.
6. No sick leave with pay exceeding two consecutive working days shall be granted without an adequate medical
certificate or other evidence satisfactory to the employer. Provided that the number of days sick leave which may be granted
without the production of a medical certificate shall not exceed, in the aggregate, five working days in any one calendar
year
7. An employee who is unable to resume duty on the expiration of the period shown in the first certificate, shall produce
a further certificate and shall continue to do so upon the expiration of the period respectively covered by such certificates.
8. Where an employee is ill during a period of annual leave
and produces at the time, or as soon as practicable thereafter,
medical evidence to the satisfaction of the employer that the
employee is or was as a result of the illness confined to the
employee’s place of residence or a hospital for a period of at
least seven consecutive calendar days, the employer may grant
the employee sick leave for the period during which the employee was so confined and reinstate the employee annual leave
equivalent to the period of confinement.
9. Where an employee is ill during the period of long service leave and produces at the time or as soon as practicable
thereafter, medical evidence to the satisfaction of the employer
that the employee is or was confined to the employee’s place
of residence or a hospital for a period of at least fourteen consecutive calendar days, the employer may grant sick leave for
the period during which the employee was so confined and
reinstate the employee long service leave equivalent to the
period of confinement.
10. No leave on account of illness or injury shall be granted
with pay if the illness or injury has been caused by misconduct of the employee or in any case of absence from duty
without sufficient cause.
11. Where an employee suffers a disability within the meaning of s. 5 of the Workers’ Compensation and Rehabilitation
Act 1981, which necessitates that employee being absent from
duty, sick leave with pay shall be granted to the extent of sick
leave credits. In accordance with s. 80(2) of the Workers’ Compensation and Rehabilitation Act 1981 where the claim for
workers’ compensation is decided in favour of the employee,
sick leave credit is to be reinstated and the period of absence
shall be granted as sick leave without pay.
12. a. Where an employee resigns or is terminated by the
employer through no fault of the employee and is engaged by
another respondent to this Agreement within seven days of
the expiration of any period for which payment in lieu of annual leave or public holidays has been made, the period of
sick leave that has accrued to the employee’s credit shall remain to such employee’s credit and subclauses (2) and (3)
shall continue to apply to such employee.
b. Where an employee was, immediately prior to being employed by the employer, employed by any other WA
government employer, or by the Commonwealth or any other
State of Australia, and the period between the date when the
employee ceased previous employment and the date of the
employee commencing employment with the employer does
not exceed one week, or such further period as the employer
determines, the employer may credit that employee additional
sick leave credits up to those held at the date the employee
ceased the previous employment.
13. A pregnant employee shall not be refused sick leave by
reason only that the “illness or injury” encountered by the
employee is associated with the pregnancy.
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39.—LONG SERVICE LEAVE
1. Each employee shall be entitled to thirteen weeks long
service leave at their ordinary rate of pay on the completion
of each ten years of continuous service.
2. Notwithstanding the provisions of subclause (1) an employee who, during a qualifying period towards an entitlement
of long service leave was employed on either a part time or
sessional basis may elect to take a lesser period of long service leave calculated by converting the part time or sessional
service to equivalent full-time service.
3. An employee shall take the long service leave to which
an entitlement has accrued at the convenience of the employer.
4. Subject to the approval of the employer an employee shall
take long service leave within three years of the leave becoming due. Provided that the employer may approve the deferment
of taking long service leave beyond three years in “exceptional circumstances”. “Exceptional circumstances” shall
include retirement within five years of the date of entitlement.
Approval to defer the taking of long service leave may be
withdrawn or varied at any time by the employer giving the
employee notice in writing of the withdrawal or variation.
Employees having more than one entitlement to long service leave at 1 November 1997 shall be required to clear one
full entitlement of long service leave by 1 November 2000
and a further full entitlement within each 3 years thereafter
until the employee’s entitlement to long service leave has been
cleared.
5. Upon the application of an employee, the employer may
approve the taking by the employee—
a. of double the period of long service leave entitlement on half pay instead of the period of long service
leave entitlement on full pay; or
b. of any portion of long service leave entitlement on
full pay or double the portion on half pay, provided
that the minimum portion of long service leave entitlement taken shall be one complete month’s
entitlement or a multiple thereof.
6. Continuous service shall not include—
a. any period during which an employee is absent on a
long service leave entitlement or any portion thereof;
b. any period exceeding two weeks during which the
employee is absent on leave without pay, unless the
employer determines otherwise;
c. any service by an employee who resigns, is dismissed
or whose services are otherwise terminated other than
service prior to such resignation, dismissal or termination when that prior service had actually entitled
the employee to long service leave.
7. A lump sum payment for long service leave accrued in
accordance with this clause and for pro-rata long service leave
shall be made in the following cases—
a. As a retiring allowance, to an employee who retires
at or over the age of fifty five years or who is retired
on the grounds of ill health, provided that no payment shall be made for pro-rata long service leave
unless the employee has completed twelve months’
continuous service.
b. To an employee who, not having resigned, is retired
for any other cause; provided that no payment shall
be made for pro-rata long service leave unless the
employee has completed three years’ continuous
service before the date of retirement.
c. To the estate of an employee in the event of death,
unless the employee is survived by a spouse legally
dependent on him/her or some other person legally
so dependent who is approved by the employer for
the purpose. Provided that no payment shall be made
for pro-rata long service leave unless the employee
had completed twelve months’ continuous service
prior to the date of death.
8. a. An employee may, prior to commencing long service
leave, apply to change the commencement date and the employer may approve the change.
b. Subject to the provisions of subclause (6) the service of
an employee shall not be deemed to have been broken if the
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employee’s employment is ended by the employer for any
reason other than misconduct or unsatisfactory service but only
if—
(i) the employee resumes employment under this Agreement not later than six months from the day on which
the employment ended; and
(ii) payment pursuant to subclause (7) of this clause has
not been made.
9. a. Where an employee, immediately prior to being employed by the employer was employed by any other WA
government employer or by the Commonwealth or any other
State of Australia, and the period between the date when that
employee ceased the previous employment and the date of
commencing employment with the new employer does not
exceed one week, or such further period as the employer determines, that employee shall be entitled to thirteen weeks of
long service leave on full pay on the date determined by—
(i) calculating the pro rata portion of long service leave
to which the employee would have been entitled up
to the date of appointment by the employer in accordance with the provisions that applied to the
previous employment referred to, but in calculating
that period of pro rata long service leave, any long
service leave taken or any benefit granted in lieu of
any such long service leave during that employment
shall be deducted from any long service leave to
which the employee may become entitled under this
clause; and
(ii) by calculating the balance of the long service leave
entitlement of the employee upon appointment by
the employer in accordance with the provisions of
subclause(1) of this clause.
b. In addition to any entitlement arising from the application of paragraph (a) of this subclause, an employee previously
employed by any other WA government employer may, on
approval of the employer be credited with any period of long
service leave to which the employee became entitled during
the former employment but had not taken at the date of appointment with the employer provided the former employer
had given approval for the employee to accumulate the entitlement.
c. An employee previously employed by the Commonwealth
or by any other State of Australia shall not proceed on any
period of long service leave without the express approval of
the employer until the employee has served a period of not
less than three years’ continuous service under this Agreement and becomes entitled to long service leave on full pay.
d. Nothing in this Agreement confers on any employee previously employed by the Commonwealth or by any other State
of Australia any entitlement to a complete period of long service leave that accrued in the employee’s favour prior to the
date on which the employee commenced employment under
this Agreement.
10. An employee who has elected to retire at or over the age
of 55 years and who will complete not less than twelve months’
continuous service before the date of retirement may apply to
take pro rata long service leave before the date of retirement,
based on continuous service of a lesser period than that prescribed by subclause (1) for a long service leave entitlement.
11. An employee may by written agreement with the employer cash out some or all of his/her long service leave
entitlement.
40.—FAMILY LEAVE
1. An employee is entitled to paid family leave of up to two
days in a calendar year to care for an ill family member provided the days used are sick leave entitlements accrued from
the previous years of service and are not the employee’s entitlements for the current year.
2. In this clause, “family member” means—
a. A spouse (including a former spouse, a de facto
spouse and a former de facto spouse) of the employee; or
b. A child or an adult child (including an adopted child,
a step child or an ex nuptial child), parent, grandparent, grandchild or sibling of the employee or
spouse of the employee; or
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c. Any other person who lives with the employee as a
member of the employee’s family.
3. Family leave is not cumulative from year to year.
4. An absence on family leave must, if required by the employer, be supported by a certificate, dated at the time of the
absence, from a registered medical practitioner, stating that
the family member was ill.
41.—BEREAVEMENT LEAVE
1. An employee is entitled to paid bereavement leave for up
to two days on the death of a family member (as defined in
clause 40, subclause 2).
2. If required by the employer, bereavement leave must be
supported by evidence that would satisfy a reasonable person
as to—
a. the death that is the subject of the leave sought; and
b. the relationship of the employee to the deceased person.
42.—PARENTAL LEAVE
An employee shall be entitled to Parental Leave in accordance with Division 6—Parental Leave of the Minimum
Conditions of Employment Act 1993.
43.—LEAVE FOR COLLEGE OFFICE BEARERS
National Office Bearers of Medical Colleges shall be allowed up to 5 days of paid leave each year to attend to functions
required of their office.
Provided that this shall, unless otherwise agreed between
the employers and the Association, only apply to the offices
of President, Vice President, Treasurer, Secretary for Colleges
and Faculties which are formally recognised by the National
Specialist Qualifications Advisory Committee of Australia.
44.—SPECIAL LEAVE
Special leave with or without pay for conferences and other
purposes including study leave may be granted at the discretion of the employer.
Special leave shall not be available to sessional employees
for conferences or education or professional development
purposes. This shall not preclude employer initiated programs.
45.—HIGHER DUTIES
An employee who is directed by the employer to act in a
position which carries a higher rate of pay than that which he
or she usually performs, and who performs the full duties and
accepts the full responsibility of the higher position for more
than ten consecutive working days, shall be paid the higher
rate whilst so engaged.
46.—TRAVEL ALLOWANCE
1. Reasonable costs of travel will be provided for calls to
the hospital out of normal working hours.
2. An employee required by the employer to visit another
centre in the course of official duties shall have reasonable
costs of travel provided. This subclause shall not apply to travel
between the employee’s home and daily place of work.
47.—CALCULATION OF PENALTIES
Where an employee works hours which would entitle that
employee to payment of more than one of the monetary penalties payable in accordance with the relevant overtime, public
holidays, on call and call back or shift and weekend work
provisions of this Agreement, only the highest of any such
penalty shall be payable.
48.—MEAL ALLOWANCES
1. The employer shall supply a meal to any employee—
a. Whose rostered period of duty necessitates the employee taking a second or subsequent meal; or
b. Who is required to work overtime which necessitates the taking of a meal away from the employees
usual place of residence.
2. Where the employer cannot supply a meal the employee
shall be reimbursed for each meal purchased at the following
rates—
Breakfast: $6.25
Lunch: $7.70
Evening: $9.25
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Provided that these rates will be automatically adjusted in
accordance with adjustments to the rates prescribed in Schedule H—Overtime of the Public Service Award 1992 as
amended or its successor.
49.—CLAIMS FOR PAYMENT OF ENTITLEMENTS
Employees shall submit claims for payment of overtime,
call backs or other entitlements for which they have not been
formally rostered in the pay period within which the entitlement arose or in the following period.
50.—RECOVERY OF OVERPAYMENTS
1. Where an employee is paid for work not subsequently
performed or is otherwise overpaid, the employer will, after
consultation with the employee, make adjustments to the employee’s subsequent fortnightly salary payments.
2. A one-off overpayment will be recovered in the pay period immediately following the pay period in which it was
made, or in the period immediately following the pay period
in which it was discovered that overpayment had occurred.
3. Cumulative overpayments will be recovered at a rate
agreed between the employer and the employee, provided that
the rate is not less than the rate at which it was overpaid or
$50.00 per week, whichever is the lesser amount per pay period.
51.—CONFIDENTIALITY
A medical practitioner shall not be bound, without the patient’s consent, to divulge any information which the medical
practitioner has acquired in attending the patient to any person other than the Medical Superintendent, Deputy Medical
Superintendent or senior medical staff of the hospital, the
Health Department of Western Australia or the Commissioner
of Health or Commissioner’s delegate when the medical practitioner is seconded to a hospital for which the Commissioner
or the Commissioner’s delegate acts as Medical Superintendent.
52.—INTRODUCTION OF CHANGE
1. a. Where an employer has made a definite decision to
introduce major changes in production, programme, organisation, structure or technology that are likely to have significant
effects on employees, the employer shall notify the employees who may be affected by the proposed changes and the
Association.
b. “Significant effects” include termination of employment,
major changes in the composition, operation or size of the
employer’s workforce or in the skills required; the elimination or diminution of job opportunities, promotion
opportunities or job tenure; the alteration of hours of work;
the need for retraining or transfer of medical practitioners to
other work or locations and restructuring of jobs.
Provided that where the Agreement provides for alteration
of any of the matters referred to herein an alteration shall be
deemed not to have significant effect.
2. a. The employer shall discuss with the employee affected
and the Association, inter alia, the introduction of the changes
referred to in subclause (1) hereof, the effects the changes are
likely to have on employees, measures to avert or mitigate the
adverse effects of such changes on employees and shall give
prompt consideration to matters raised by the employees and/
or the Association in relation to the changes.
b. The discussion shall commence as early as practicable
after a firm decision has been made by the employer to make
the changes referred to in subclause (1) hereof.
c. For the purposes of such discussion, the employer shall
provide to the employees concerned and the Association, all
relevant information about the changes including the nature
of the changes proposed; the expected effects of the changes
on medical practitioners and any other matters likely to affect
employees provided that the employer shall not be required
to disclose confidential information the disclosure of which
would be inimical to his/her interests.
53.—DISPUTE SETTLING PROCEDURES
1. Subject to Clause 3 No Further Claims, to the provisions
of the Industrial Relations Act, 1979 and Clause 52—Introduction of Change any questions, disputes or difficulties raised
by a party to this Agreement, shall be settled in accordance
with the following procedures.
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2. Where the matter is raised by a employee, or a group of
employees, the following steps shall be observed—
a. The employee(s) concerned shall discuss the matter
with the Head of Department. If the matter cannot
be resolved at this level the Head of Department shall,
within three working days, refer the matter to the
General manager (or medical delegate where applicable) and the employee(s) shall be advised
accordingly.
b. The General Manager (or medical delegate where
applicable) shall, if so able, answer the matter raised
within one week of it being referred and if the General Manager (or medical delegate where applicable)
is not able, refer the matter to the Hospital Board for
its attention, and the employee(s) shall be advised
accordingly.
c. If the matter has been referred in accordance with
paragraph (a) above the employee(s) or the appropriate AMA hospital medical practitioner
representative shall notify the Association, to enable
the opportunity of discussing the matter with the
employer.
d. The employer shall, as soon as practicable after considering the matter before it, advise the employee(s)
or, where necessary, the Association of its decision.
Provided that such advice shall be given within one
month of the matter being referred to the employer.
e. Where the parties agree that a matter is non-industrial it may by agreement be referred to other
appropriate bodies (eg relevant Royal Colleges) for
advice and/or assistance.
f. Nothing in this procedure shall prevent the parties
agreeing to shorten or extend the periods prescribed.
3. Subject to Clause 3—No Further Claims, should a question, dispute or difficulty remain in dispute after the above
processes have been exhausted the matter may—
a. be referred by either party to the Western Australian
Industrial Relations Commission (provided that persons involved in the question, dispute or difficulty
must confer among themselves and make reasonable attempts to resolve questions, disputes or
difficulties before taking these matters to the Commission); or
b. where the parties agree, be referred to another independent arbitrator chosen by the parties or as a last
resort nominated by the Public Sector Commission.
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In such a case—
(i) either party may be represented in the arbitration by an agent or legal practitioner and shall
bear the costs of that representation;
(ii) the employer will meet the costs of the arbitration. Provided that where the arbitrator
determines that a claim is frivolous or vexatious, the arbitrator may assign the costs of
the arbitration (but not the costs of representation) against the claimant or apportion them
in any manner between the parties. The parties undertake to accept the arbitrated decision
as final and binding.
4. Industry wide issues will be dealt with by discussions
between the appropriate Association official(s) and employer
representative(s). Should a matter remain in dispute after discussions have been exhausted it may be dealt with in
accordance with subclause 53 (3).
5. While the above procedures are being followed no party
shall take action, of any kind, which may frustrate a settlement in accordance with the above procedures. The status quo
(ie the condition applying prior to the issue arising) will remain until the issue is resolved in accordance with the above
procedures.
6. Where the employer seeks to discipline or terminate an
employee the following steps shall be observed—
a. Where an employee commits a misdemeanour, the
employee’s immediate supervisor or any authorised
medical practitioner may reprimand the employee
so that the employee understands the nature and
implications of his/her conduct. The employee has a
right to be represented when being reprimanded.
b. The first two reprimands shall take the form of warnings and, if given verbally, shall be confirmed in
writing as soon as practicable after the giving of the
reprimand.
c. Should it be necessary, for any reason, to reprimand
an employee three times, the contract of service shall,
upon the giving of that third reprimand, be terminable in accordance with the provisions of this
Agreement.
d. This procedure shall not, limit the right of the employer to summarily dismiss a medical practitioner
for misconduct. Nor shall it limit the right of an
employee to refer a claim for alleged wrongful or
unlawful termination to a Board of Reference.

PART 5—SCHEDULES
SCHEDULE A—MEDICAL OFFICERS FULL TIME SALARIES (BASED ON 40 HOUR WEEK)
CLASSIFICATION
LEVEL
BASE ANNUAL
BASE ANNUAL
SALARY AT FPP
SALARY AT FPP
1 JANUARY 1999
1 JANUARY 2000
INTERN
1
43673
44983
RMO (YR 1)
2
46778
48181
RMO (YR 2)
3
49950
51449
RMO (YR 3)
4
51877
53433
REGISTRAR (YR 1)
5
53884
55500
SUPERVISED MEDICAL OFFICER (YR 1)1
REGISTRAR (YR 2)
6
57994
59734
SUPERVISED MEDICAL OFFICER (YR 2)
TRAINEE MEDICAL ADMIN REGISTRAR (YR 1)
TRAINEE PUBLIC HEALTH PHYSICIAN (YR 1)
REGISTRAR (YR 3)
7
61458
63301
SUPERVISED MEDICAL OFFICER (YR 3)
TRAINEE MEDICAL ADMIN REGISTRAR (YR 2)
TRAINEE PUBLIC HEALTH PHYSICIAN (YR 2)
TRAINEE PSYCHIATRIST (YR 1)
REGISTRAR (YR 4)
8
65079
67030
SUPERVISED MEDICAL OFFICER (YR 4)
TRAINEE MEDICAL ADMIN REGISTRAR (YR 3)
TRAINEE PUBLIC HEALTH PHYSICIAN (YR 3)
TRAINEE PSYCHIATRIST (YR 2)
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BASE ANNUAL
SALARY AT FPP
1 JANUARY 1999
67631
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BASE ANNUAL
SALARY AT FPP
1 JANUARY 2000
69660

SENIOR REGISTRAR (YR 1)
9
SUPERVISED MEDICAL OFFICER (YR 5)
TRAINEE MEDICAL ADMIN REGISTRAR (YR 4)
TRAINEE PUBLIC HEALTH PHYSICIAN (YR 4)
TRAINEE PSYCHIATRIST (YR 3)
SENIOR REGISTRAR (YR 2)
10
71502
73647
SUPERVISED MEDICAL OFFICER (YR 6)
TRAINEE PSYCHIATRIST (YR 4)
SENIOR REGISTRAR (YR 3)
11
78436
80789
SUPERVISED MEDICAL OFFICER (YR 7)
TRAINEE PSYCHIATRIST (YR 5)
SENIOR REGISTRAR(YR 4)
12
85622
88191
SUPERVISED MEDICAL OFFICER (YR 8)
TRAINEE PSYCHIATRIST (YR 6)—ELECTIVE
YEAR ONLY
1
The salary of a Supervised Medical Officer, who commenced employment prior to 22 April 1998, shall be within the range of
levels 7 to 12 inclusive, based on years of relevant experience in that capacity.
SCHEDULE B—ARRANGEMENT A—FULL TIME SALARIES
LEVEL
BASE ANNUAL
BASE ANNUAL
SALARY AT FPP
SALARY AT FPP
22 FEBRUARY 1999
1 JANUARY 2000
HEALTH SERVICE MEDICAL
13
101678
105237
PRACTITIONER (YR 1)
HEALTH SERVICE MEDICAL
14
106289
110009
PRACTITIONER (YR 2)
HEALTH SERVICE MEDICAL
15
110872
114753
PRACTITIONER (YR 3—5)
SNR MED PRACTITIONER
HEALTH SERVICE MEDICAL PRACTITIONER (YR 6) 16
115479
119521
VRGP (YR 1)
SNR MED PRACTITIONER
HEALTH SERVICE MEDICAL PRACTITIONER (YR 7) 17
121307
125553
VRGP (YR 2)
SNR MED PRACTITIONER
CONSULTANT (YR 1)
HEALTH SERVICE MEDICAL PRACTITIONER
18
124451
128807
(YR 8 & ABOVE)
CONSULTANT (YR 2)
VRGP (YR 3)
SNR MEDICAL PRACTITIONER (MAX.
STARTING POINT GP—SEE CLAUSE 24(3))
CONSULTANT (YR 3)
19
125739
130140
VRGP (YR 4)
SNR MEDICAL PRACTITIONER
CONSULTANT (YR 4)
20
127613
132079
VRGP (YR 5)
SNR MEDICAL PRACTITIONER
CONSULTANT (YR 5)
21
131803
136416
SNR MEDICAL PRACTITIONER
CONSULTANT (YR 6)
22
134424
139129
SNR MEDICAL PRACTITIONER
CONSULTANT
SNR MEDICAL PRACTITIONER
23
140085
144988
LEVEL 23 ONLY AVAILABLE AFTER 13TH YR
OF EXPERIENCE—SEE CLAUSE 24(6)
Note: Years refer to years of experience. A General Practitioner appointed as a Senior Medical Practitioner shall advance two
salary points up to a maximum of level 18 and after 12 months at level 18 may proceed by annual increments to level 23, subject
to the conditions applying to level 23.
A consultant appointed as a Senior Medical Practitioner shall advance two salary points then proceed by annual increments to
the maximum of level 23 subject to the conditions applying to level 23 and after 12 months at level 23 be paid an allowance at the
maximum level prescribed by Clause 24(7) of this Agreement in addition to the prescribed salary.
CLASSIFICATION

SCHEDULE C—ARRANGEMENT B—FULL TIME SALARIES
LEVEL
BASE ANNUAL
SALARY AT FPP
22 FEBRUARY 1999
HEALTH SERVICE MEDICAL
13
87653
PRACTITIONER (YR 1)
HEALTH SERVICE MEDICAL
14
91629
PRACTITIONER (YR 2)
CLASSIFICATION

BASE ANNUAL
SALARY AT FPP
1 JANUARY 2000
90721
94836

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

CLASSIFICATION

LEVEL
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BASE ANNUAL
SALARY AT FPP
22 FEBRUARY 1999
95580

BASE ANNUAL
SALARY AT FPP
1 JANUARY 2000
98925

SCHEDULE D—SESSIONAL BASE RATES
LEVEL
BASE ANNUAL
SALARY AT FPP
22 FEBRUARY 1999
13
194.91

BASE ANNUAL
SALARY AT FPP
1 JANUARY 2000
201.73

HEALTH SERVICE MEDICAL
15
PRACTITIONER (YR 3—5)
SNR MED PRACTITIONER
HEALTH SERVICE MEDICAL
16
99550
103034
PRACTITIONER (YR 6)
VRGP (YR 1)
SNR MED PRACTITIONER
HEALTH SERVICE MEDICAL
17
104575
108235
PRACTITIONER (YR 7)
VRGP (YR 2)
SNR MED PRACTITIONER
CONSULTANT (YR 1)
HEALTH SERVICE MEDICAL
18
107286
111041
PRACTITIONER (YR 8 & ABOVE)
CONSULTANT (YR 2)
VRGP (YR 3)
SNR MEDICAL PRACTITIONER
(MAX. STARTING POINT GP—SEE
CLAUSE 24(3))
CONSULTANT (YR 3)
19
108396
112190
VRGP (YR 4)
SNR MEDICAL PRACTITIONER
CONSULTANT (YR 4)
20
110012
113862
VRGP (YR 5)
SNR MEDICAL PRACTITIONER
CONSULTANT (YR 5)
21
113623
117600
SNR MEDICAL PRACTITIONER
CONSULTANT (YR 6)
22
115883
119939
SNR MEDICAL PRACTITIONER
CONSULTANT
23
120763
124990
SNR MEDICAL PRACTITIONER
LEVEL 23 ONLY AVAILABLE AFTER 13TH YR
OF EXPERIENCE—SEE CLAUSE 24(6)
Note: Years refer to years of experience. A General Practitioner appointed as a Senior Medical Practitioner shall advance two
salary points up to a maximum of level 18 and after 12 months at level 18 may proceed by annual increments to level 23, subject
to the conditions applying to level 23.
A consultant appointed as a Senior Medical Practitioner shall advance two salary points then proceed by annual increments to
the maximum of level 23 subject to the conditions applying to level 23 and after 12 months at level 23 be paid an allowance at the
maximum level prescribed by Clause 24(7) of this Agreement in addition to the prescribed salary.
CLASSIFICATION

HEALTH SERVICE MEDICAL
PRACTITIONER (YR 1)
HEALTH SERVICE MEDICAL
PRACTITIONER (YR 2)
HEALTH SERVICE MEDICAL
PRACTITIONER (YR 3—5)
SNR MED PRACTITIONER
HEALTH SERVICE MEDICAL
PRACTITIONER (YR 6)
VRGP (YR 1) SNR MED PRACTITIONER
HEALTH SERVICE MEDICAL
PRACTITIONER (YR 7)
VRGP (YR 2)
SNR MED PRACTITIONER
CONSULTANT (YR 1)
HEALTH SERVICE MEDICAL
PRACTITIONER (YR 8 & ABOVE)
CONSULTANT (YR 2)
VRGP (YR 3)
SNR MEDICAL PRACTITIONER
(MAX. STARTING POINT GP—SEE
CLAUSE 24(3))
CONSULTANT (YR 3)
VRGP (YR 4)
SNR MEDICAL PRACTITIONER
CONSULTANT (YR 4)
VRGP (YR 5)
SNR MEDICAL PRACTITIONER

14

203.75

210.88

15

212.54

219.98

16

221.36

229.11

17

232.53

240.67

18

238.57

246.92

19

241.04

249.48

20

244.63

253.19
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CLASSIFICATION

LEVEL

BASE ANNUAL
SALARY AT FPP
22 FEBRUARY 1999
252.66
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BASE ANNUAL
SALARY AT FPP
1 JANUARY 2000
261.50

CONSULTANT (YR 5)
21
SNR MEDICAL PRACTITIONER
CONSULTANT (YR 6)
22
257.68
266.70
SNR MEDICAL PRACTITIONER
CONSULTANT
23
268.54
277.94
SNR MEDICAL PRACTITIONER
LEVEL 23 ONLY AVAILABLE AFTER
13TH YR OF EXPERIENCE—SEE
CLAUSE 24(6)
Note: Years refer to years of experience. A General Practitioner appointed as a Senior Medical Practitioner shall advance two
salary points up to a maximum of level 18 and after 12 months at level 18 may proceed by annual increments to level 23, subject
to the conditions applying to level 23.
A consultant appointed as a Senior Medical Practitioner shall advance two salary points then proceed by annual increments to
the maximum of level 23 subject to the conditions applying to level 23 and after 12 months at level 23 be paid an allowance at the
maximum level prescribed by Clause 24(7) of this Agreement in addition to the prescribed salary.
SCHEDULE E—MOTOR VEHICLE ALLOWANCES
Area and Details

Metropolitan Area
South West Land Division
North of 23.5° South Latitude
Rest of the State

Engine Displacement
(in Cubic Centimetres)
Over
Over
1600cc
2600cc
1600cc & & under
- 2600cc
Rate per Kilometre (Cents)
63.3
54.9
48.7
65.1
56.5
50.2
71.4
62.3
55.5
74.3
58.4
51.8

PART 6—SIGNING OF AGREEMENT, COMMON SEAL
The Common Seal of the Nickol Bay Hospital Board was
duly affixed in the presence of:
...............(Signed).................
Common Seal
Dated 7/11/00
The Common Seal of the Australian Medical Association
(Western Australia) Incorporated was duly affixed in the presence of:
...............(Signed).................
Common Seal
Dated / /

WESTERN AUSTRALIAN GOVERNMENT
RAILWAYS COMMISSION DRIVER PASSENGER
SERVICES STATE AGREEMENT 2000.
No. AG 293 of 2000.
2000 WAIRC 01760
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
WESTERN
AUSTRALIAN
GOVERNMENT
RAILWAYS
COMMISSION, APPLICANT
v.
THE AUSTRALIAN RAIL, TRAM
AND BUS INDUSTRY UNION OF
EMPLOYEES, WEST AUSTRALIAN
BRANCH, RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
WEDNESDAY, 10 JANUARY 2001
FILE NO
AG 293 OF 2000
CITATION NO. 2001 WAIRC 01760
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Agreement registered
Ms J Hayman
Mr R C Wells and Mr R Curran

_______________________________________________________________________________

Order.
HAVING heard Ms J Hayman on behalf of the Applicant and
Mr R C Wells and Mr R Curran on behalf of the Respondent,

and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
(1) THAT the Western Australian Government Railways
Commission Driver Passenger Services State Agreement 2000 as filed in the Commission on 22
December 2000 in the terms of the following schedule be and is hereby registered as an industrial
agreement.
(2) THAT the Westrail Driver Passenger Services State
Agreement 1998 AG 98 of 1998 be and is hereby
cancelled.
(Sgd.) J.H. SMITH,
[L.S.]
Commissioner.

Schedule.
1.—TITLE
This agreement shall be known as the Western Australian
Government Railways Commission Driver Passenger
Services State Agreement 2000.
2.—ARRANGEMENT
PART I—GENERAL PROVISIONS
1. Title
2. Arrangement
3. Parties
4. Area and scope
5. Term of agreement
6. Objectives
7. Annual Leave
8. Public Holidays
9. Long Service Leave
10. Sick Leave
11. Union Leave
12. Family Leave
13. Other Leave
14. Absence from Duty
15. Payment of Wages
16. Salary Packaging
17. Training
18. Health and Fitness
19. Stand Down
20. Resolution of Disputes
21. Number of Employees Bound
PART II—DRIVER PASSENGER SERVICES
22. Contract of Employment
23. Hours of Duty and Shift Arrangements
24. Minimum Time Off Duty
25. Procedure when Rostered on Duty and not required
26. Additional Hours
27. Late Night Train Services
28. New Year’s Eve Payments
29. Fatigue Management Principles
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30.
31.
32.
33.
34.
35.
36.
37.
38.
39.
40.

Rates of Pay
Request Day
Balancing of Shifts
On Call
Travelling Expenses
Shift Break
Main Line Working
Marshalling
Railcar/Locomotive Configurations
Operation of Railcars and Locomotives
Knowledge of Roads

41.
42.
43.
44.
45.
46.

PART III—DRIVER COORDINATOR
Contract of Employment
Hours of Duty and Shift Arrangements
Minimum Time Off Duty
Additional Hours
Rates of Pay
Signatories
PART I—GENERAL PROVISIONS

3.—PARTIES
This agreement shall be binding on the Western Australian
Government Railways Commission (“the employer”) and The
Australian, Rail, Tram and Bus Industry Union of Employees, West Australian Branch (“the union”).
4.—AREA AND SCOPE
(1) This agreement shall be binding upon—
(a) The union and employees who are employed by the
employer in the classification of driver passenger
services, driver trainer or driver coordinator, Urban
Passenger Group;
(b) the employer
(2) This agreement replaces Agreement AG 98 of 1998 and
operates to the exclusion of the provisions of the Government
Railways Locomotive Enginemen’s Award 1973—1990, No.
13 of 1973.
5.—TERM OF AGREEMENT
This agreement shall operate for a period of 24 months from
30 November 2000.
6.—OBJECTIVES
The parties recognise that the employer, as a major transporter of people in the Perth metropolitan area, is required to
operate in an increasingly competitive market. Thus the key
objectives are to ensure—
(1) Urban rail passenger services are crewed in the most
effective and efficient manner to achieve and maintain world’s best practice standards;
(2) A quality service is provided to customers which is
flexible and responsive to changing circumstances
with the goal of retaining and increasing our market
share;
(3) That the relationship between the employer and the
employees is one of mutual respect which recognises the rights and needs of the employer and
employees;
(4) That employees are provided with secure and satisfying
employment underpinned by appropriate accredited training
and development.
7.—ANNUAL LEAVE
(1) A period of five weeks’ leave on full pay will be allowed
annually to an employee after a period of 12 months continuous service with the employer.
(2) Annual leave entitlements shall accrue weekly.
(3) By agreement between the employer and the employee
leave may be—
(a) taken in one or more parts; and
(b) allowed to accumulate for two years.
(4) Employees resuming from annual leave will work the
rostered shift on the day following the completion of the leave.

245

(5) Part-time employees—
Part-time employees will be granted annual leave to
the extent and in the manner prescribed in subclauses
(1), (2), and (3) and—
(a) for employees who consistently worked a regular
number of ordinary hours during the whole of their
qualifying service, they will continue to be paid on
that basis during their leave;
(b) for employees who worked a varying number of
weekly hours during their qualifying service, they
will be paid on the basis of the average ordinary hours
worked during their qualifying service.
(c) For the purposes of this subclause “qualifying service” means—
(i) the 52 weeks immediately prior to the taking
of the annual leave; or,
(ii) where the employee has been employed in a
part time capacity for less than 52 weeks, the
period of part time employment.
(6) Every year before March 31 the employer shall post a
roster at each depot showing the planned dates for clearance
of annual leave by employees.
(7) The leave rostering arrangements shall provide for employees to share equitably the opportunity for clearance of
leave at particular seasons and periods of demand.
8.—PUBLIC HOLIDAYS
(1) The following days shall be public holidays—
New Year’s Day
Australia Day
Labour Day
Good Friday
Easter Monday
Anzac Day
Foundation Day
Celebration Day
Christmas Day
Boxing Day
(2) When any of the days mentioned above falls on a Saturday or on a Sunday, the public holiday will not be observed
on the Saturday or Sunday but will be observed on the following Monday and the Saturday or the Sunday as the case
may be will be an ordinary working day. When Boxing Day
falls on a Sunday or Monday, the public holiday will not be
observed on the Sunday or Monday but will be observed on
the following Tuesday and the Sunday will be an ordinary
working day.
(3) An employee required to work ordinary hours on any
public holiday will be paid 1.5 times the ordinary rate of pay
for time worked on that day plus eight hours pay at the employee’s ordinary rate of pay.
(4) An employee rostered to work but not required to work
on a day solely because it is a public holiday will be paid at
the employee’s ordinary rate of pay for the time that the employee would have worked on the day had it not been a holiday.
(5) If a public holiday falls on a day on which an employee
is not rostered for work the employee will be paid eight hours
pay at the employee’s ordinary rate of pay for that day.
(6) (a) Where an employee works into a day which is a public holiday but does not work later than 0400 hours on the
public holiday, time worked up to 0400 hours will be deemed
not to have worked on a public holiday and in addition,
(i) where the employee is not rostered to work again on
that day, the employee will be paid in accordance
with subclause (5): or
(ii) where the employee is rostered to work again on
that day the employee will be paid for that further
rostered time in accordance with subclause (3) or
(4).
(b) Where an employee works into a day which is a public
holiday and works beyond 0400 hours the employee will be
paid for all time worked into the public holiday at 1.5 times
the ordinary rate of pay and the employee will be deemed not
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to have been rostered to work on a public holiday and in addition, where the employee is rostered to work again on that
day the employee will be paid for that further rostered time in
accordance with subclause (3) or (4).
(7) Where a public holiday falls within a period of approved
paid leave (except long service leave) such day shall be paid
as a public holiday.
9.—LONG SERVICE LEAVE
(1) After each ten years’ continuous service with the employer, an employee shall be entitled to 13 weeks’ long service
leave. Long service leave shall be taken in one period, unless
otherwise agreed between the employer and the employee.
(2) For the purpose of this clause service as an employee
includes any period during which the employee is absent on
paid leave but does not include any period exceeding two continuous weeks during which the employee is absent on leave
without pay including parental leave.
(3) Where a public holiday falls within an employee’s period of long service leave such day shall be deemed to be a
portion of the long service leave and no other payment or
benefit shall apply.
(4) Long service leave shall be paid at the employee’s rate
of pay as prescribed in clause 30 or clause 45—Rates of Pay.
(5) An employee will be entitled to pro rata long service
leave only if employment is terminated—
(a) by the employer for other than disciplinary reasons;
(b) due to the retirement of the employee on the grounds
of ill health; or
(c) due to the death of the employee, in which case the
payment would be made to the employee’s estate.
(6) For the purposes of determining long service leave entitlement, the expression “continuous service” includes any
period during which the employee is absent on paid leave but
does not include any period exceeding two continuous weeks
during which the employee is absent on parental leave or leave
without pay.
(7) Continuity of service shall not be broken by the absence
of the employee on any form of approved leave or by the standing down of an employee under the terms of this agreement.
(8) An employee may elect to buy out the employee’s future
accrual of long service leave at the rate of 1.87% times the
ordinary rate of pay.
(a) For the period the employee receives this additional
buy out allowance the employee will no longer accrue long service leave entitlements.
(b) An employee who elects to buy out the future accrual of long service leave will have any pro rata
long service leave which had accumulated up to the
commencement date of the buy out arrangement preserved until the accrual date for that leave would
have ordinarily become due.
(c) At the time of the preserved long service leave entitlement becoming due it will then be available to the
employee as accrued long service leave.
(9) For the purpose of this clause service shall not include
any period for which the employee has received a payment in
lieu of long service leave but such period shall not be deemed
to break the continuity.
10.—SICK LEAVE
(1) In the event of an employee being sick the employee
may be paid up to 80 hours sick leave for each completed year
of service for ordinary time lost from duty as a result of such
sickness.
(2) The employer may request a medical certificate for
(a) all future sicknesses after the employee has taken
two (2) separate absences without a certificate due
to sickness in any one year,
(b) for absences for sickness for more than two days.
(3) Part-time employees accrue sick leave pro rata according to ordinary hours worked.
(4) Paid sick leave will be debited in accordance with the
rostered hours the employee would have worked had the employee not been absent.
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(5) Notwithstanding the provisions of subclause (2) of this
clause, the employer may require an employee to provide reasonable proof of the authenticity of any absence claimed to
result from sickness. Proof may be required regardless of
whether or not the employee claims payment for the absence.
11.—UNION LEAVE
(1) Employees who are accredited representatives of the union may be allowed reasonable unpaid leave to attend to union
business.
(2) The employer shall be notified of any request for such
leave in sufficient time to allow appropriate arrangements to
be made.
(3) Leave shall not be granted where the absence of the employee on union business will disrupt services or involve
additional cost for the employer.
12.—FAMILY LEAVE
(1) An employee may be granted up to five days paid leave
per year to care for a sick family member.
(2) Leave granted shall be debited from accrued sick leave
or, where there is insufficient accrued sick leave, from accrued annual leave.
(3) Family leave is not to be taken where another person is
available to care for the sick family member.
The employer may require reasonable proof, which may
include a medical certificate, of the sickness of the family
member.
13.—OTHER LEAVE
Employees are entitled to bereavement leave, parental leave,
study leave, military leave, emergency services leave, leave to
attend for jury service, and leave without pay in accordance
with the employer’s policies as amended from time to time.
14.—ABSENCE FROM DUTY
(1) An employee unable to attend work as required must
notify the employee’s supervisor at least three hours before
the employee’s required starting times or in sufficient time to
allow alternative arrangements to be made.
(2) An employee who is absent from duty and whose next
rostered working shift commences prior to 1500 hours must
inform the employee’s supervisor of the employee’s availability
for duty by no later than 1500 hours the previous day. Where
the employee’s next rostered shift commences at or after 1500
hours the employee must inform the supervisor of the employee’s availability for duty by 1000 hours on the same day.
15.—PAYMENT OF WAGES
(1) Wages shall be paid fortnightly no later than the Friday
in the week in which the payment is made.
(2) All wages shall be paid into accounts (nominated by the
employee) with a bank, building society or credit union.
(3) If an employee is required to repay an amount to the
employer, the amount to be repaid from any fortnightly pay
will not exceed 10% of the employee’s base pay unless another arrangement has been agreed to between the employer
and employee. The repayment may be for, but not limited to,
overpayment of base rate, additional shifts, or allowances.
(4) Where an employee can demonstrate that the employee
has incurred a financial penalty due to the non remittance of
remuneration by the day provided for in subclause (1) of this
clause to the nominated financial institution as provided for
in subclause (2) of this clause the employee may recoup the
penalty from the employer unless the late remittance was—
(a) due to actions (or inactions) of the employee such
as the late or non submission of applicable timekeeping or banking information; or
(b) of no fault of the employer’s or due to events outside the control of the employer such as bank funds
transfer errors.
16.—SALARY PACKAGING
(1) An employee may, by agreement with the employer, enter into a salary packaging arrangement offered by the
employer.
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(2) Salary packaging is an arrangement whereby the entitlements under this agreement, contributing toward the Total
Employment Cost (as defined) of an employee, can be reduced by and substituted with another, or other benefits.
(3) For the purpose of this clause, Total Employment Cost
(TEC) is defined as the cost of salary and other benefits aggregated to a total figure or TEC, less the cost of Compulsory
Employer Superannuation Guarantee contributions.
The TEC for the purposes of salary packaging, is calculated
by adding—
(a) The base salary;
(b) Other cash allowances, eg annual leave loading,
(c) Non cash benefits, eg superannuation, motor vehicles etc;
(d) Any Fringe Benefit Tax liabilities currently paid; and
(e) Any variable components, eg performance based incentives (where they exist).
(4) Where an employee enters into a salary packaging arrangement they will be required to enter into a separate written
agreement with the employer that sets out the terms and conditions of the arrangement.
(5) The salary packaging arrangement must be cost neutral
in relation to the total cost to the employer.
(6) The salary packaging arrangement must also comply with
relevant taxation laws and the employer will not be liable for
additional tax, penalties or other costs payable or which may
become payable by the employee.
(7) In the event of any increase or additional payments of
tax or penalties associated with the employment of the employee or the provision of employer benefits under the salary
packaging agreement, such tax, penalties and any other costs
shall be borne by the employee.
(8) In the event of significant increases in Fringe Benefit
Tax liability or administrative costs relating to arrangements
under this clause, the employee may vary or cancel a salary
packaging arrangement.
(9) The cancellation of salary packaging will not cancel or
otherwise affect the operation of this Agreement.
(10) An employer shall not unreasonably withhold agreement to salary packaging on request from an employee.
(11) The Dispute Settlement Procedures contained in this
Agreement shall be used to resolve any dispute arising from
the operations of this clause.
17.—TRAINING
(1) The employer will, within 3 months of the registration
of this agreement, establish a joint employer/employee committee to assess training requirements to enable employees to
carry out their role in a professional manner, which will include an equal number of union and employer nominated
members.
(2) Wherever possible the employer will ensure that the training is competency based training and/or nationally recognised
training
(3) Training may be delivered on or off the job.
(4) Each employee must undertake whatever training is necessary, and qualify to carry out the employee’s role to the
required standard.
18.—HEALTH AND FITNESS
(1) To ensure that an employee is medically fit to carry out
the duties in a satisfactory and safe manner the employee will,
if required, undergo a medical examination with the employer’s Occupational Physician.
(2) The employer will pay the costs of any medical examination conducted by the employer’s Occupational Physician.
However, subject to any policy to the contrary, the employee
is responsible for any costs associated with any treatment of a
condition identified by the employer’s Occupational Physician.
(3) In the event that an employee is unable to meet the medical standard for a classification set out in this agreement which
prevents the continued employment of the employee in such a
role the employer shall—
(a) take reasonable measures to secure suitable alternative employment for that employee, and
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(b) Should such alternative employment be with the employer and the rate of pay for the new position is
less than that paid to the employee under clause 30
or clause 45 then the employee’s former rate shall
be maintained for a period of 6 months.
(4) The employee will, as required, undergo drug and alcohol testing in accordance with the employer’s policies.
19.—STAND DOWN
(1) Where on any day or part of a day, the employer is unable to provide useful work for an employee as a result of—
(a) industrial action, whether or not on the part of the
employee; or
(b) any cause outside of the employer’s control,
the employer is entitled to stand down and not pay the employee for the day or part of a day.
(2) The employee may elect to have the day or part of a day
paid as annual leave if the employee has an entitlement to
such leave.
20.—RESOLUTION OF DISPUTES
(1) The objective of this procedure is to avoid and settle
disputes between the parties to this agreement and between
employees and the employer by direct consultation and negotiation so as to avoid disruption of customer services.
(2) Where an employee raises an issue with the employer
discussions shall take place between the employee and the
local manager within three clear days of the issue being raised.
Both the manager and the employee may involve other relevant persons in the discussions.
(3) Where the issue is not resolved, or a way to resolve the
issue is not agreed, after the three clear days, the issue may be
referred to senior management of the employer and the union.
Employer and union representatives will attempt to resolve
the issue within a further four days.
(4) Where an issue is first raised with the employer by the
union the parties will attempt to resolve the issue within seven
clear days of the issue being raised.
(5) While the parties are endeavouring to resolve the issue
in accordance with this procedure the provision of services to
customers will be maintained and the employer and employees will continue to work in accordance with normal practice.
No action taken by either party to maintain services while this
procedure is being complied with will be deemed to prejudice
the position of either party in respect of the dispute.
(6) Where, having complied with this procedure, the parties
are unable to resolve matters, either party may seek the assistance of the Western Australian Industrial Relations
Commission.
21.—NUMBER OF EMPLOYEES BOUND
It is estimated that on registration 85 employees will be
bound by this agreement.
PART II—DRIVER PASSENGER SERVICES
This Part of the agreement shall have application only to
employees engaged in the classification of Driver Passenger
Services or Driver Trainer.
22.—CONTRACT OF EMPLOYMENT
(1) Employees may be employed on a full time or part time
basis.
(2) Employees will—
(a) carry out duties within the limits of their skill, competence and training, including work which is
incidental or peripheral to their main task or function; and
(b) use tools, equipment and vehicles as necessary for
the performance of their duties.
(3) The contract of employment may be terminated by
(a) the employee, by giving four weeks’ notice in writing, or forfeiting four weeks’ pay in lieu of such
notice; or
(b) the employer, by giving four weeks’ notice in writing, or paying four weeks’ pay in lieu of such notice,
provided that where the employee is aged over 45
years and has more than two years continuous service the period of notice shall be five weeks;

248

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

provided that where mutually agreed a shorter period of notice may be given without payment or forfeiture of pay in
lieu.
(4) In the case of conduct which contravenes the employer’s rules or regulations, or conduct which at law would justify
summary dismissal, the contract of employment may be terminated without notice and without payment or forfeiture of
pay as provided in subclause (3) of this clause.
Probationary period
(5) (a) Employees appointed to a position of driver passenger services, must complete a three month probation in the
position following accreditation to operate railcars on the urban rail system.
(b) During the probationary period the employee’s work
performance will be monitored and advice on performance
will be provided to the employee as appropriate.
(c) Appointment to the position will be confirmed at the
conclusion of the probationary period subject to satisfactory
performance and conduct during this period.
(d) At any time during, or at the conclusion of the probationary period, where the employee’s performance or conduct
is not satisfactory, the employer may terminate the employee’s services by one week’s notice or payment in lieu of notice.
(e) An employee appointed to a position of driver trainer
must complete a three month probation in the position from
the date of appointment. The provisions of paragraphs (b) and
(c) and (d) of this subclause will apply to the probationary
period, provided that where an appointment is terminated
during the probationary period and the employee was employed by the employer in a permanent position immediately
prior to the appointment the employee will revert to the employee’s former designation.
Part Time Employment
(6) (a) Up to 20% of the total number of drivers passenger
services employed on the urban rail system may be employed
on a part-time basis.
(b) The employer may replace full-time positions with parttime positions.
(c) The employer may replace part-time positions with fulltime positions.
(d) Reduction in the number of full-time positions may be
achieved by the resignation or retirement of a full-time employee; the transfer of a full-time employee to a different
position in accordance with the employer’s policies; the promotion of a full-time employee; the voluntary conversion of
an employee from full-time to part-time employment; or by
any other means in accordance with the policies and practices
of the employer, provided that the employer shall not remove
a full time employee from such employee’s position solely
for the purpose of creating a part-time position.
(e) The hours of duty for part-time employees will be as
rostered by the employer in accordance with the rostering code
of practice.
(f) Part-time employees will be rostered for a minimum of
30 hours per week on average.
(7) Employment will be subject to the provisions of statutory and employer rules, regulations and policies, as amended
and published from time to time.
23.—HOURS OF DUTY AND SHIFT ARRANGEMENTS
(1) The normal hours of duty will be an average of 40 hours
per week worked in accordance with the following cyclic
rostering arrangements.
(a) Ordinary shifts and additional shifts may be worked
on any day of the roster cycle.
(b) The period of the roster cycle will be at the employer’s discretion, involving consultation with the depot
roster committee.
(c) For the purposes of the remainder of this clause the
roster cycle period will be deemed to be two weeks.
Where a different length of cycle is in place the arrangement of hours and shifts will be varied
proportionately.
(d) The total hours of ordinary shifts per cycle will be
80.
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(e) The maximum number of ordinary shifts for the cycle will be 10.
(f) The maximum number of consecutive shifts an employee may be required to work will be 12.
(g) An employee may be rostered to work a minimum
of 5 ordinary hours and—
(i) except as provided in (ii), up to a maximum
of 9 ordinary hours in any shift;
(ii) up to a maximum of 10 ordinary hours in any
shift when rostered as a shed driver.
(h) Subject to clause 19 of this agreement the employer
will guarantee each employee 80 hours work each
roster cycle.
(i) An employee will not be required to remain on duty
for more than two hours beyond the employee’s
rostered shift except in cases of emergency.
(j) In cases of emergency or major equipment failure
an employee may be required to remain at work for
up to 12 hours continuously.
(2) For the purposes of paragraphs (1) (i) and (j) of this
clause “emergency” is an event which is unplanned and/or
not able to be reasonably predicted and does not include
rostering errors and incorrect train scheduling.
Interim Arrangements for Introduction of 9-hour Roster
(3) Notwithstanding the provisions of subparagraph (g) (i)
of this clause, the maximum number of ordinary hours in a
shift shall be 9 ½ hours until the 14th January 2001.
Royal Show Arrangements
(4) Notwithstanding the provisions of subparagraph (g) (i)
of this clause, and where necessary to facilitate the efficient
rostering of employees for the Royal Show the maximum
number of ordinary hours in a shift shall be 9 ½ hours. Other
special events of an extended nature may also facilitate a maximum number of ordinary hours of 9 ½ hours, involving
consultation with the depot roster committee.
24.—MINIMUM TIME OFF DUTY
(1) The minimum time off duty between shifts will be 12
hours.
(2) The period off duty will be calculated from the time the
employee signs off duty.
25.—PROCEDURE WHEN ROSTERED ON DUTY AND
NOT REQUIRED
(1) Payment—
Employees booked on duty but informed before the
end of sign-on time that they are not required to commence duty—
(a) will be paid two hours pay at the ordinary rate;
and
(b) may be called upon for further duty without any
further prescribed period of rest as provided for
in clause 24.
The two hours will not count towards the guaranteed hours
for the cycle.
(2) Notification—
(a) Employees booked on duty will not be entitled to
any allowance when at least two hours’ notice that
they are not required has been given to the employee.
(b) The employer may notify employees by telephone,
or by other such means as may be agreed between
the employer and the employee.
26.—ADDITIONAL HOURS
(1) Hours worked, at the request of the employer, by an
employee in excess of the employee’s rostered hours for the
cycle are additional hours.
(2) Additional hours include—
(a) time worked in excess of the rostered hours for a
shift
(b) shifts worked in addition to those rostered
(3) The minimum length of a additional shift shall be 4 hours.
(4) An employee may be required to work up to 1 additional
shift per week on average over the roster cycle.
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(5) Additional hours will be paid at 1.5 times the ordinary
hourly rate of pay for all such hours worked.
(6) Additional hours will be paid at 1.7 times the ordinary
hourly rate of pay for all such hours worked for a part-time
employee.
27—LATE NIGHT TRAIN SERVICES
(1) Where an employee is required to work an additional
shift for working a “night train”, the employee will be paid at
double the ordinary rate of pay for time worked in the operation of night services.
(2) A “night train” is defined as a public timetable service
which is scheduled to depart Perth between 0100 to 0300
hours.
(3) For the 3 month summer period December to March,
where night trains are scheduled to depart Perth at or after
0300, subclause (1) will not apply.
(4) The minimum shift length for a night train shift as defined in this clause will be 5 hours.
28—NEW YEAR’S EVE PAYMENTS
(1) An employee who is rostered to work between 2000
hours and 2400 hours on 31st December (New Year’s Eve),

Position

Driver Passenger
Services—Claisebrook
Driver Passenger
Services—Currambine
Driver Trainer

Driver Passenger
Services—Part Time

Position

Driver Passenger
Services—Claisebrook
Driver Passenger
Services—Currambine
Driver Trainer

Driver Passenger
Services—Part Time
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will be paid at double the ordinary rate of pay for time worked
between 2000 hours and 2400 hours.
(2) In calculating the New Year’ Eve payment under this
clause, broken parts of an hour less than 30 minutes on any
shift shall be disregarded and 30 minutes to 59 minutes will
be paid as one hour.
29—FATIGUE MANAGEMENT PRINCIPLES
(1) The parties agree that the principles of fatigue management and rostering guidelines will be developed during the
life of this agreement and will address issues such as composition of rosters and the distribution of driving time within
shifts.
(2) The parties are committed to reducing the maximum
number of consecutive shifts an employee may be required to
work to 11, but acknowledge that adequate staffing resources
are needed to achieve this objective. It is anticipated that adequate staffing numbers will be achieved by 30 April 2001, at
which time a review of the maximum number of consecutive
shifts will occur.
30.—RATES OF PAY
(1) Rates of Pay

From Registration of Agreement
Rate per fortnight
$
$
Base Rate
Aggregated TOTAL
Component rate per
fortnight

From Introduction of 9 hour roster arrangements
Rate per fortnight
Base
Rate

Aggregated
Component

TOTAL
rate per
fortnight

1439.28

257.18

1696.44

1439.28

284.22

1723.50

1439.28
1522.48
Rate per
Hour
18.63

175.72
257.18

1614.98
1779.64

1439.28
1522.48
Rate per
Hour
18.63

178.06
284.22

1617.34
1806.70

From 12 months after Registration
of Agreement
Rate per fortnight
$
Base
Aggregated TOTAL
Rate
Component rate per
fortnight
1481.86
291.02
1772.86
1481.86

182.38

1664.24

1567.54
Rate per
Hour
19.19

291.02

1858.56

(2) Adjustment of Rates
(a) The rates of pay in subclause (1) of this clause contain an aggregated payment for ordinary hours
worked between 1800 hours and 0600 hours, ordinary hours worked on Saturdays and ordinary hours
worked on Sundays.
(b) The aggregates that are calculated for the rates from
registration of this agreement are based on current
rosters in place in Urban Passenger Group with a
maximum number of ordinary hours in a shift of 9
½ hours.
(c) Upon introduction of the 9 hour roster arrangements
as prescribed in paragraph (c) of Clause 23—Hours
of Duty and Shift Arrangements, the aggregated component will be calculated based on the operating
roster introduced at that time.

(d) Notwithstanding paragraph (c) of this subclause,
where during the course of this agreement permanent change is made to the rosters which would result
in a 5% or greater variation (either greater or lesser)
to the amount of total aggregated payment when
calculated by the same method the parties shall agree
on the new rate to apply and such rate shall apply
from the first pay period on or after the date of the
permanent roster change.
31.—REQUEST DAY
(1) An employee may request a specific day off without pay
within the roster cycle in order to meet personal obligations
such as medical appointments, special family commitments
etc., and where practicable the employer will endeavour to
meet such a request.
(2) The request must be submitted no later than the Tuesday
preceding the posting of the roster for the cycle.
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32.—BALANCING OF SHIFTS
(1) To the extent that it is reasonably practicable, rosters
will be balanced so that all employees work a similar number
of hours and shifts in the roster cycle.
(2) Rosters are to be reviewed and adjusted as necessary
prior to the end of the roster cycle period, and in time for the
posting of the next cycle’s roster.
(3) Rosters may be altered during a roster cycle.
33.—ON CALL
(1) Employees on call outside the ordinary hours of duty
will be paid an allowance of $2.83 per hour for all time on
call.
(2) The allowance will not be paid during the time the employee is paid working time following recall to duty.
(3) Employees required to be on call will first be selected
from volunteers. Where there are no volunteers then an employee may be directed to be on call.
(4) To be eligible for payment, the employee must be
contactable and available for return to duty within one hour.
An employee who is not contactable or who fails to respond
will not be paid the allowance for the period the employee
was required to be on call.
34.—TRAVELLING EXPENSES
(1) Where an employee is required to commence a shift at a
location in the Perth Metropolitan Area other than the employee’s designated home depot the employee will be paid an
allowance of $1.08 per kilometre for any distance travelled
between the employee’s home and the required starting location in excess of that normally travelled between the
employee’s home and the employee’s designated home depot.
(2) The employer will adjust the rate provided in subclause
(1) of this clause consistent with the adjustment of the same
rates in other parts of the employer’s business.
(3) In rostering employees to commence work at a location
other than the employee’s designated home depot the employer
may take account of the relative costs which might be incurred
under this clause.
35.—SHIFT BREAK
(1) On shifts in excess of five hours employees will be allowed a 20 minute paid break which will as near as practicable
be taken between the third and sixth hours of duty.
(2) The break may be taken at any location suitable to the
employer subject to suitable facilities being available.
36.—MAIN LINE WORKING
Employees are required to work as rostered to and from any
location, and this may include travelling passenger or driving
themselves in a motor vehicle at any time during a shift.
37.—MARSHALLING
Employees will carry out any marshalling required in the
operation of the train. The marshalling may be performed at
stations, sidings or depots at any time during the shift.
38.—RAILCAR / LOCOMOTIVE CONFIGURATIONS
Employees will operate railcars or locomotives in any required configuration including, but not limited to, single or
multiple railcars or the recovery locomotive.
39.—OPERATION OF RAILCARS AND
LOCOMOTIVES
Suitably trained persons employed by the employer and not
covered by this agreement may drive railcars or locomotives
within the limits of their competence and qualifications.
40.—KNOWLEDGE OF ROADS
(1) Where an employee is required to learn the road only,
this may be achieved by a combination of—
(a) being rostered with a qualified employee who has
knowledge of the roads; and / or
(b) the use of simulators; and / or
(c) any other agreed acceptable method.
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(2) Sufficient training will be provided to ensure that the
employee will be certified as having knowledge of the road in
question.
PART III—DRIVER COORDINATORS
This Part of the agreement shall have application only to
employees engaged in the classification of Driver Coordinator.
41.—CONTRACT OF EMPLOYMENT
(1) Employees will—
(a) carry out duties within the limits of their skill, competence and training, including work which is
incidental or peripheral to their main task or function; and
(b) use tools, equipment and vehicles as necessary for
the performance of their duties.
(2) The contract of employment may be terminated by
(a) the employee, by giving four weeks’ notice in writing, or forfeiting four weeks’ pay in lieu of such
notice; or
(b) the employer, by giving four weeks’ notice in writing, or paying four weeks’ pay in lieu of such notice,
provided that where the employee is aged over 45
years and has more than two years continuous service the period of notice shall be five weeks;
provided that where mutually agreed a shorter period of notice may be given without payment or forfeiture of pay in
lieu.
(3) In the case of conduct which contravenes the employer’s rules or regulations, or conduct which at law would justify
summary dismissal, the contract of employment may be terminated without notice and without payment or forfeiture of
pay as provided in subclause (2) of this clause.
Probationary period
(4) (a) Employees appointed to a position of driver coordinator must complete a three month probationary period.
(b) During the probationary period the employee’s work
performance will be monitored and advice on performance
will be provided to the employee as appropriate.
(c) Appointment to the position will be confirmed at the
conclusion of the probationary period subject to satisfactory
performance and conduct during this period.
(d) At any time during, or at the conclusion of the probationary period, where the employee’s performance or conduct
is not satisfactory, the employer may terminate the employee’s services by one week’s notice or payment in lieu of notice.
(e) An employee appointed to a position of driver coordinator must complete a three month probation in the position
from the date of appointment. The provisions of paragraphs
(a) and (b) and (c) of this subclause will apply to the probationary period, provided that where an appointment is
terminated during the probationary period and the employee
was employed by the employer in a permanent position immediately prior to the appointment the employee will revert
to the employee’s former designation.
(5) Employment will be subject to the provisions of statutory and employer rules, regulations and policies, as amended
and published from time to time.
42.—HOURS OF DUTY AND SHIFT ARRANGEMENTS
(1) The normal hours of duty will be an average of 40 hours
per week worked in accordance with the Driver Coordinator
Roster Cycle.
(a) Ordinary shifts and additional shifts may be worked
on any day of the roster cycle.
(b) The period of the roster cycle will be at the employer’s discretion, involving consultation with Driver
Coordinators.
(c) For the purposes of this clause the roster cycle period will be deemed to be three weeks. Where a
different length of cycle is in place the arrangement
of hours and shifts will be varied proportionately.
(d) The total hours of ordinary shifts per cycle will be
120.
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(e) The maximum number of ordinary shifts for the
cycle will be 15.
(f) The maximum number of consecutive shifts an employee may be required to work will be 12.
(g) An employee may be rostered to work a minimum
of 4 ordinary hours and up to a maximum of 10 ordinary hours in any shift.
(h) Subject to clause 19 of this agreement the employer
will guarantee each employee 120 hours work each
roster cycle.
(i) In cases of emergency or major equipment failure
an employee may be required to remain at work for
up to 12 hours continuously.
43.—MINIMUM TIME OFF DUTY
(1) The minimum time off duty between shifts will be 10
hours.
(2) The period off duty will be calculated from the time the
employee signs off duty.
44.—ADDITIONAL HOURS
(1) Hours worked, at the request of the employer, by an
employee in excess of the employee’s rostered hours for the
cycle are additional hours.
(2) Additional hours include—
(a) time worked in excess of the rostered hours for a
shift
(b) shifts worked in addition to those rostered
(3) The minimum length of a additional shift shall be 4 hours.
(4) Additional hours will be paid at 1.5 times the ordinary
hourly rate of pay for all such hours worked.
45.—RATES OF PAY
Rates of Pay
Position

Driver Coordinator

From Registration
of Agreement
Rate per
Fortnight
$

From 12 months after
Registration of
Agreement
Rate per
Fortnight
$

1889.48

1944.56

46.—SIGNATORIES
The Common Seal of the Western Australian Government
Railways Commission was hereunto affixed in the presence
of
Sgd.………………...
Acting Commissioner of Railways
Sgd…………………
Secretary for Railways
Date: 15/12/2000
Signed for and on behalf of the Australian Rail Tram and
Bus Industry Union of Employees, West Australian Branch
R. C. WELLS, Branch Secretary
Date: 8/12/2000
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PUBLIC SERVICE
ARBITRATOR—
Awards/Agreements—
Variation of—
GOVERNMENT OFFICERS SALARIES,
ALLOWANCES AND CONDITIONS AWARD 1989.
No. PSA A 3 of 1989.
2000 WAIRC 01549
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED, APPLICANT
v.
ALBANY PORT AUTHORITY &
OTHERS, RESPONDENTS
CORAM
SENIOR COMMISSIONER G L
FIELDING
DELIVERED
THURSDAY, 7 DECEMBER 2000
FILE NO/S
P 31 OF 2000
CITATION NO. 2000 WAIRC 01549
_______________________________________________________________________________

Result
Representation
Applicant
Respondents

Award varied
Mr B G Cusack as agent
Ms L H Coleman and Ms A J Davison as
agents on behalf of the Respondents,
except the Fire and Emergency Services
Authority of Western Australia and the
Governor of the State of Western
Australia
Mr R J Andretich as counsel on behalf of
the Governor of the State of Western
Australia

_______________________________________________________________________________

Order.
HAVING heard Mr B G Cusack as agent on behalf of the
Applicant and Ms L H Coleman and Ms A J Davison as agents
on behalf of the Respondents, except the Fire and Emergency
Services Authority of WA and the Governor of the State of
Western Australia, and Mr R J Andretich as counsel on behalf
of the Governor of the State of Western Australia, and by consent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979, hereby orders—
1. THAT Schedule A—List of Respondents to the
Government Officers Salaries, Allowances and
Conditions Award 1989 be varied by—
Deleting “King’s Park and Garden Board” and
inserting in lieu thereof “Botanic Gardens and
Parks Authority”;
Deleting “Chief Executive Officer, Department
of Conservation and Land Management” and inserting in lieu thereof “Executive Director,
Department of Conservation and Land Management”.
2. THAT that part of the application which seeks to
insert “The Governor of the State of Western Australia” and “The Office of the Parliamentary
Commissioner for Administrative Investigations
(Ombudsman)” into Schedule A—List of Respondents to the Government Officers Salaries, Allowances
and Conditions Award 1989 stand adjourned sine
die.
(Sgd.) G.L. FIELDING,
[L.S.]
Senior Commissioner/
Public Service Arbitrator.

252

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

GOVERNMENT OFFICERS SALARIES,
ALLOWANCES AND CONDITIONS AWARD 1989.
No. PSA A3 of 2000.
2000 WAIRC 01682
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED, APPLICANT
v.
ALBANY PORT AUTHORITY AND
OTHERS, RESPONDENTS
CORAM
COMMISSIONER P E SCOTT
DELIVERED
FRIDAY, 22 DECEMBER 2000
FILE NO
P 34 OF 2000
CITATION NO. 2000 WAIRC 01682
_________________________________________________________________________

Result

Award varied

_________________________________________________________________________

Order.
HAVING heard Mr B Cusack on behalf of the applicant and
Ms A Davison on behalf of the respondents, and by consent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Government Officers Salaries, Allowances
and Conditions Award 1989 be varied in accordance with
the following Schedule and that such variation shall have
effect from the beginning of the first pay period commencing on or after the 12th day of October 2000.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner,
Public Service Arbitrator.
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(3) Sea Going Allowances (Clause 40)
(a) Victualling
(i) Government Vessel—meals on board
not prepared by a cook—$21.94 per
day.
(ii) Government Vessel—meals on board
are prepared by a cook—$16.51 per
day.
(iii) Non Government Vessel—$20.02 each
overnight period.
(b) Hard Living Allowance—45 cents per hour
or part thereof.

GOVERNMENT OFFICERS (SOCIAL TRAINERS)
AWARD 1988.
No. PSA A20 of 2000.
2000 WAIRC 01679
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED, APPLICANT
v.
CHIEF EXECUTIVE OFFICER
DISABILITY
SERVICES
COMMISSION, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
FRIDAY, 22 DECEMBER 2000
FILE NO
P 36 OF 2000
CITATION NO. 2000 WAIRC 01679
_________________________________________________________________________

Result

Award varied

_________________________________________________________________________

Schedule.
1. Schedule I.—Clause 18.—Overtime: Delete Part 1—Out
of Hours Contact of this Schedule and insert the following in
lieu thereof—
PART I—OUT OF HOURS CONTACT
(Operative from 1st pay period on or after 1-Aug-2000)
Standby
$5.82 per hour
On Call
$2.91 per hour
Availability
$1.45 per hour
2. Schedule K.—Shiftwork Allowance: Delete this Schedule and insert the following in lieu thereof—
A shift work allowance of $13.49 is payable for each
afternoon or night shift of seven and one half (7.5) hours
worked.
The shiftwork allowance calculation is 12.5% of the daily
salary rate for a Level 1, Year 7 officer.
2. Schedule L.—Other Allowances: Delete this Schedule
and insert the following in lieu thereof—
(1) Diving—(Clause 33)
$4.66 per hour or part thereof.
(2) Flying—(Clause 34)
(a) Observation and photographic duties in fixed
wing aircraft—$8.61 per hour or part thereof.
(b) Cloud seeding and fire bombing duties, observation and photographic duties involving
operations in which fixed wing aircraft are
used at heights less than 304 metres or in
unpressurised aircraft at heights more than
3048 metres—$11.79 per hour or part thereof.
(c) When required to fly in a helicopter on fire
bombing duties, observation and photographic
duties or stock surveillance—$16.29 per hour
or part thereof.

Order.
HAVING heard Mr B Cusack on behalf of the applicant and
Ms A Davison on behalf of the respondent, and by consent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Government Officers (Social Trainers) Award
1988 be varied in accordance with the following Schedule and that such variation shall have effect from the
beginning of the first pay period commencing on or after
the 12th day of October 2000.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner,
Public Service Arbitrartor.

Schedule.
1. Schedule B—Clause 22.—Overtime: Delete Part I—Out
of Hours Contact of this Schedule and insert the following in
lieu thereof—
PART I—OUT OF HOURS CONTACT
(Operative from 1st pay period on or after 1-Aug-2000)
Standby
$5.82 per hour
On Call
$2.91 per hour
Availability
$1.45 per hour
2. Schedule G—Clause 28.—Shiftwork Allowances: Delete
this Schedule and insert the following in lieu thereof—
For each afternoon or night shift worked—$13.49.
The shiftwork allowance calculation is 12.5% of the daily
salary rate for a Level 1, Year 7 officer.
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GRAYLANDS SELBY-LEMNOS AND SPECIAL
CARE HEALTH SERVICES AWARD 1999.
No. PSA A1 of 1999.
2000 WAIRC 01678
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED, APPLICANT
v.
METROPOLITAN HEALTH SERVICE
BOARD, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
FRIDAY, 22 DECEMBER 2000
FILE NO
P 32 OF 2000
CITATION NO. 2000 WAIRC 01678
_________________________________________________________________________

Result

Award varied

_________________________________________________________________________

Order.
HAVING heard Mr B Cusack on behalf of the applicant and
Ms A Davison on behalf of the respondent, and by consent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Graylands Selby-Lemnos and Special Care
Health Services Award 1999 be varied in accordance with
the following Schedule and that such variation shall have
effect from the beginning of the first pay period commencing on or after the 12th day of October 2000.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner,
Public Service Arbitrator.
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(iii) Non Government Vessel—$20.02 each
overnight period.
(b) Hard Living Allowance—45 cents per hour
or part thereof.
The allowances prescribed in this schedule shall apply from
the 1st of August 2000, and shall be varied in accordance with
any movement in the equivalent allowances in the Public Service Award 1992.

PUBLIC SERVICE ALLOWANCES (MORTUARY
STAFF) AWARD 1985.
No. 3 of 1985.
2000 WAIRC 01680
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED, APPLICANT
v.
WESTERN AUSTRALIAN CENTRE
FOR PATHOLOGY AND MEDICAL
RESEARCH, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
FRIDAY, 22 DECEMBER 2000
FILE NO/S
P 33 OF 2000
CITATION NO. 2000 WAIRC 01680
_______________________________________________________________________________

Result

Award Varied

_______________________________________________________________________________

Schedule.
1. Schedule H.—Overtime: Delete Part I—Out of Hours
Contact of this Schedule and insert the following in lieu
thereof—
PART 1—OUT OF HOURS CONTACT
(Operative from 1st pay period on or after 1-Aug-2000)
Standby
$5.82 per hour
On Call
$2.91 per hour
Availability
$1.45 per hour
2. Schedule K—Diving, Flying and Seagoing Allowances:
Delete this Schedule and insert the following in lieu thereof—
(1) Diving—(Clause 33)
$4.66 per hour or part thereof.
(2) Flying—(Clause 34)
(a) Observation and photographic duties in fixed
wing aircraft—$8.61 per hour or part thereof.
(b) Cloud seeding and fire bombing duties, observation and photographic duties involving
operations in which fixed wing aircraft are
used at heights less than 304 metres or in
unpressurised aircraft at heights more than
3048 metres—$11.79 per hour or part thereof.
(c) When required to fly in a helicopter on fire
bombing duties, observation and photographic
duties or stock surveillance—$16.29 per hour
or part thereof.
(3) Sea Going Allowances (Clause 40)
(a) Victualling
(i) Government Vessel—meals on board
not prepared by a cook—$21.94 per
day.
(ii) Government Vessel—meals on board
are prepared by a cook—$16.51 per
day.

Order.
HAVING heard Mr B Cusack on behalf of the applicant and
Ms A Davison on behalf of the respondent, and by consent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Public Service Allowances (Mortuary Staff)
Award 1985 be varied in accordance with the following
Schedule and that such variation shall have effect from
the beginning of the first pay period commencing on or
after the 12th day of October 2000.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner
Public Service Arbitrator.

Schedule.
1. Clause 4.—Disabilities Allowance: Delete this clause and
insert the following in lieu thereof—
Officers covered by this Award are hereby granted an allowance of $1,418 per annum, payable by fortnightly
instalments.
This allowance is compensation for the following matters—
(i) the disabilities involved in the handling of and
autopsy work associated with decomposed, obnoxious, vermin infested and infected bodies; and
(ii) the need to perform work in refrigerated and other
low temperature storage areas of the Mortuary.
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PUBLIC SERVICE AWARD 1992.
No. PSA A4 of 1989.
2000 WAIRC 01681
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED, APPLICANT
v.
ABORIGINAL
AFFAIRS
DEPARTMENT AND OTHERS,
RESPONDENTS
CORAM
COMMISSIONER P E SCOTT
DELIVERED
FRIDAY, 22 DECEMBER 2000
FILE NO
P 35 OF 2000
CITATION NO. 2000 WAIRC 01681
_________________________________________________________________________

Result

Award varied

_________________________________________________________________________

Order.
HAVING heard Mr B Cusack on behalf of the applicant and
Ms A Davison on behalf of the respondents, and by consent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Public Service Award 1992 be varied in
accordance with the following Schedule and that such
variation shall have effect from the beginning of the first
pay period commencing on or after the 12th day of
October 2000.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner
Public Service Arbitrator.

Schedule.
1. Schedule H.—Overtime: Delete Part I—Out of Hours
Contact of this Schedule and insert the following in lieu
thereof—
PART I—OUT OF HOURS CONTACT
(Operative from 1st pay period on or after 1-Aug-2000)
Standby
$5.82 per hour
On Call
$2.91 per hour
Availability
$1.45 per hour
2. Schedule J—Shift Work Allowance: Delete this Schedule and insert the following in lieu thereof—
A shift work allowance of $13.49 is payable for each
afternoon or night shift of seven and one half (7.5) hours
worked.
The shiftwork allowance calculation is 12.5% of the daily
salary rate for a Level 1, Year 7 officer.
3. Schedule K—Diving, Flying and Seagoing Allowances:
Delete this Schedule and insert the following in lieu thereof—
(1) Diving—(Clause 33)
$4.66 per hour or part thereof.
(2) Flying—(Clause 34)
(a) Observation and photographic duties in fixed
wing aircraft—$8.61 per hour or part thereof.
(b) Cloud seeding and fire bombing duties, observation and photographic duties involving
operations in which fixed wing aircraft are
used at heights less than 304 metres or in
unpressurised aircraft at heights more than
3048 metres—$11.79 per hour or part thereof.
(c) When required to fly in a helicopter on fire
bombing duties, observation and photographic
duties or stock surveillance—$16.29 per hour
or part thereof.
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(3) Sea Going Allowances (Clause 40)
(a) Victualling
(i) Government Vessel—meals on board
not prepared by a cook—$21.94 per
day.
(ii) Government Vessel—meals on board
are prepared by a cook—$16.51 per
day.
(iii) Non Government Vessel—$20.02 each
overnight period.
(b) Hard Living Allowance—45 cents per hour
or part thereof.

AWARDS/AGREEMENTS—
Variation of—
AERATED WATER AND CORDIAL
MANUFACTURING INDUSTRY AWARD.
No. 10 of 1975.
2000 WAIRC 01509
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
COCA-COLA BOTTLERS (PERTH)
PTY LTD & OTHERS, RESPONDENT
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
THURSDAY 7 DECEMBER 2000
FILE NO/S
APPLICATION 658 OF 2000
CITATION NO. 2000 WAIRC 01509
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Award varied
Mr J Ridley
Mr P Robertson

_______________________________________________________________________________

Order.
HAVING HEARD Mr J Ridley on behalf of the Applicant
and Mr P Robertson on behalf of the Respondents, and by
consent, the Commission, being satisfied that the claim complies with the terms of the General Order of the Commission
No. 654 of 2000, dated 17 July 2000, pursuant to the powers
conferred on it under the Industrial Relations Act 1979, hereby
orders—
THAT the Aerated Water and Cordial Manufacturing
Industry Award No. 10 of 1975 be varied in accordance
with the following Schedule and that such variation shall
have effect from the beginning of the first pay period
commencing on or after the 7th day of December 2000.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.

Schedule.
1. Clause 9—Overtime: Delete subclause (4) and insert in
lieu thereof the following—
(4) An employee required to work overtime for more
than two hours without being notified on the previous day or earlier that he will be so required to work
shall be supplied with a meal by the employer or be
paid $6.70 for a meal.

81 W.A.I.G.
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If the amount of overtime required to be worked
necessitates a second or subsequent meal the employer shall, unless he has notified the employees
concerned on the previous day or earlier that such
second or subsequent meal will also be required,
provide such meals or pay an amount of $4.70 for
each such second or subsequent meal.
No such payments need to be made to employees
living in the same locality as their workshop who
can reasonably return home for such meals.
If an employee in consequence of receiving such
notice has provided himself with a meal or meals
and is not required to work overtime, or is required
to work less overtime than notified, he shall be paid
amounts as prescribed in respect of the meals not
then required.
2. Clause 10—Delete paragraph (b) of subclause (1) and
insert in lieu thereof the following—
Base
Rate
$

(b) Production Employee—Grade 2 410.00
Shall mean an employee classified
as such who is engaged on work in
connection with or incidental to
the production and distribution
operations of the employer and
who in addition to the duties of
a Production Employee—Grade 1
may be required to regularly carry
out the specific duties listed hereunder.
Specific Duties—Grade 2
• Syrup and/or cordial makers
mixing recipes or formulae
who are not solely responsible
for ensuring adherence to
quality standards of batches.
• Operators of Filling machines.
• Operators of labelling,
palletising or depalletising,
case packing or unpacking,
carton or multi packing machines.
• Employees engaged on routine
line testing.
• Forklift Driver
• Truck Driver
Provided that drivers who are
required to collect money during
any week or portion of a week as
part of their duties and account
for it shall be paid $4.00 for
such a week in addition to the
rate of wage prescribed above.

Arbitrated- Minimum
Safety Net
Rate
Adjustments
$
$

75.00

485.00

ANIMAL WELFARE INDUSTRY AWARD.
No. 8 of 1968.
2000 WAIRC 01510
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
MR PS ADAMS & OTHERS,
RESPONDENT
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
THURSDAY 7 DECEMBER 2000
FILE NO/S
APPLICATION 662 OF 2000
CITATION NO. 2000 WAIRC 01510
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Award varied
Mr J Ridley
Mr P Robertson

_______________________________________________________________________________

Order.
HAVING HEARD Mr J Ridley on behalf of the Applicant
and Mr P Robertson on behalf of the Respondents, and by
consent, the Commission, being satisfied that the claim complies with the terms of the General Order of the Commission
No. 654 of 2000, dated 17 July 2000, pursuant to the powers
conferred on it under the Industrial Relations Act 1979, hereby
orders—
THAT the Animal Welfare Industry Award be varied in
accordance with the following Schedule and that such
variation shall have effect from the beginning of the first
pay period commencing on or after the 7th day of December 2000.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.

3. Clause 10—Wages: Delete paragraph (c) of subclause
(2) and insert in lieu thereof the following—
(c) Driver of motor vehicle
387.70
Provided that drivers who are required
to collect money during any week or
portion of a week as part of their
duties and account for it shall be
paid $3.70 for such week in
addition to the rate of wage
prescribed above.
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75.00

462.70

4. Clause 10—Wages: Delete paragraphs (a), (b) and (c) of
subclause (4) and insert in lieu thereof the following—
$ Per Week
(a) If placed in charge of not less
than 3 and not more than 10 other
employees
19.35
(b) If placed in charge of more
than 10 and not more than 20 other
employees
29.80
(c) If placed in charge of more than
20 other employees
39.60
5. Schedule A—Parties to the Award—
Delete the words “Miscellaneous Workers Division”.

Schedule.
1. Clause 9.—Meal Money—
In subclause (1) of this clause delete the amounts of $5.60
and $3.80 and insert the amounts of $6.25 and $4.25
following in lieu thereof.
2. Clause 17.—Travelling Time and Expenses—
Delete subclause (2)(c) and insert the following in lieu
thereof—
(c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th
day of June next following.
Rates of hire for use of employee’s own vehicle on employer’s business—
Schedule 1—Motor Vehicle Allowances
Area and Details

Metropolitan Area
South West Land Division
North of 23.5° South Latitude
Rest of the State

Engine Displacement
(in Cubic Centimetres)
Over
Over
1600cc
2600cc
1600cc & & under
- 2600cc
Rate per Kilometre (Cents)
67.7
58.9
52.1
69.6
60.4
53.7
76.3
66.6
59.3
71.9
62.4
55.4

Schedule 2—Motor Cycle Allowances
Distance Travelled During a
Rate
Year on Official Business
¢/km
All areas of State
23.4
Motor vehicles with rotary engines are to be included in the 1600-2600cc.
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3. Clause 19.—Rates of Pay—
In subclause (7) of this clause delete the amount of $19.05
and insert the amount of $19.75 in lieu thereof.
In subclause (8) of this clause delete the amount of $1.75
and insert the amount of $1.80 in lieu thereof.
4. Clause 20.—Protective Clothing and Uniforms—
In subclause (5) of this clause delete the amount of $3.45
and insert the amount of $3.55 in lieu thereof.
5. Schedule A.—Respondents—
Delete and insert the following in lieu thereof—
The Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch.
6. Schedule B—Respondents
Immediately following Ascot Veterinary Hospital, delete
63 Epsom Avenue, Belmont WA 6104 and insert 297
Great Eastern Highway, Belmont WA 6104.

COUNTRY HIGH SCHOOL HOSTELS AWARD, 1979.
No. R7A of 1979.
2000 WAIRC 01563
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
COUNTRY HIGH SCHOOL HOSTELS
AUTHORITY, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
TUESDAY, 12 DECEMBER 2000
FILE NO/S
APPLICATION 681 OF 2000
CITATION NO. 2000 WAIRC 01563

81 W.A.I.G.

previous day or earlier that they will be so required
to work, shall be supplied with a meal by the employer or paid $7.40 for a meal.
3. Clause 21—Special Rates and Provisions: Delete paragraph (b) of subclause (3) of this clause and insert the following
in lieu thereof—
(1) (a) All employees called upon to clean closets,
connected with septic tanks or sewerage shall
receive an allowance of 53 cents per closet
per week.
4. Clause 22—Supported Wage System: Delete paragraph
(b) of subclause (3) of this clause and insert the following in
lieu thereof—
(b) Provided that the minimum amount payable shall
not be less than $47.70 per week.
5. Clause 22—Supported Wage System: Delete paragraph
(c) of subclause (9) of this clause and insert the following in
lieu thereof—
(c) The minimum amount payable to the employee during the trial period shall be no less than $47.70 per
week.
6. Clause 24—Wages: Delete paragraphs (a) and (b) of
subclause (2) of this clause and insert the following in lieu
thereof—
(2) General Conditions—
(a) Senior employees appointed as such by the
employer shall be paid $17.35 per week in
addition to the rates prescribed herein.
(b) A leading hand placed in charge of not less
than three other employees shall be paid
$17.35 per week extra.
7. Schedule A—Parties to the Award: Delete this schedule
and insert the following in lieu thereof—
SCHEDULE A—PARTIES TO THE AWARD
The following organisation is a party to this award—
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch.

_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Variation of the Country High School
Hostels Award, 1979
Mr J Ridley
Ms A Davison

_______________________________________________________________________________

Order.
HAVING heard Mr J Ridley on behalf of the applicant and
Ms A Davison on behalf of the respondent and by consent the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—
THAT the Country High School Hostels Award, 1979
be varied in accordance with the following Schedule and
that such variation shall have effect from the beginning
of the first pay period commencing on or after 12
December 2000.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.
———
Schedule.
1. Clause 9—Overtime: Delete subclause (6) of this clause
and insert the following in lieu thereof—
(6) Where an employee has not been notified the previous day or earlier that they are required to work
overtime the employer shall ensure that employees
working such overtime for an hour or more shall be
provided with any of the usual meals occurring during such overtime or be paid $7.40 each meal.
2. Clause 20—Meal Money: Delete subclause (1) of this
clause and insert the following in lieu thereof—
(1) An employee required to work overtime for more
than two hours, without being notified on the

JENNY CRAIG EMPLOYEES AWARD, 1995.
No. A1 of 1994.
2000 WAIRC 01663
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
JENNY CRAIG WEIGHTLOSS
CENTRES, RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
WEDNESDAY, 20 DECEMBER 2000
FILE NO
APPLICATION 701 OF 2000
CITATION NO. 2000 WAIRC 01663
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Award varied.
Mr J. Ridley on behalf of the applicant.
Ms N. Lilley (as agent) on behalf of the
respondents.

_______________________________________________________________________________

Order.
HAVING heard Mr J. Ridley on behalf of the applicant and
Ms N. Lilley (as agent) on behalf of the respondents, the
Commission, pursuant to the powers conferred on it under
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the Industrial Relations Act 1979, and by consent, hereby
orders—
THAT the Jenny Craig Employees Award, 1995 be
varied in accordance with the following schedule and that
such variation shall have effect from the beginning of the
first pay period commencing on or after the 20th day of
December 2000.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

Schedule.
1. Clause 9.—Special Rates and Conditions—
(A) Delete subclause (1) of this clause and insert in lieu
thereof the following—
(1) All employees will receive a laundry allowance of $5.67 per week.
(B) Delete subclause (4) of this clause and insert in lieu
thereof the following—
(4) In addition to the wages prescribed by this
award, all employees shall be entitled to be
paid the following—
(a) when facilitating workshops a minimum payment of 93 cents per client;
and
(b) for the number of clients seen
1 to 14 clients—$1.91 per client
15 or more clients—$2.43 per client;
and
(c) for Jenny Craig products and programs
sold by the employee, a cash bonus of
3% of the sale value.
(C) Delete paragraph (c) of subclause (8) of this clause
and insert in lieu thereof the following—
(c) A year for the purpose of this clause shall commence on the first day of July and end on the
thirtieth day of June next following.
Rates of Hire for the use of the employee’s
own vehicle on the employer’s business.
Schedule 1—Motor Vehicle Allowances
Area and Details

Metropolitan Area
South West Land Division
North of 23.5° South Latitude
Rest of the State

Engine Displacement
(in Cubic Centimetres)
Over
Over
1600cc
2600cc
1600cc
& under
- 2600cc
Cents per Kilometre
63.3
54.9
48.7
65.1
56.5
50.2
71.4
62.3
55.5
67.3
58.4
51.8

Schedule 2—Motor Cycle Allowances
Distance Travelled During a
Rate
Year on Official Business
¢/km
All areas of State
21.9
Motor vehicles with rotary engines are to be included in the 1600-2600cc
category.

2. Clause 14.—Overtime: Delete paragraph (a) of subclause
(3) of this clause and insert in lieu thereof the following—
(a) Subject to the provisions of paragraph (b) of this
subclause an employee required to work overtime
for more than two hours shall be supplied with a
meal by the employer or be paid $7.04 for a meal
and if, owing to the amount of overtime worked, a
second or subsequent meal is required, the employee
shall be supplied with such meal by the employer or
paid $4.80 for each meal so required.
3. Schedule A.—Parties to the Award: Delete this Schedule
and insert in lieu thereof the following—
SCHEDULE A.—PARTIES TO THE AWARD
The following organization is a party to this award—
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch.
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PAINT AND VARNISH MAKERS’ AWARD.
No. 22 of 1957.
2000 WAIRC 01504
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
DULUX
AUSTRALIA
LTD,
RESPONDENT
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
THURSDAY, 7 DECEMBER 2000
FILE NO/S
APPLICATION 708 OF 2000
CITATION NO. 2000 WAIRC 01504
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Award varied
Mr J Ridley
Mr P Robertson

_______________________________________________________________________________

Order.
HAVING HEARD Mr J Ridley on behalf of the Applicant
and Mr P Robertson on behalf of the Respondents, and by
consent, the Commission, being satisfied that the claim complies with the terms of the General Order of the Commission
No. 654 of 2000, dated 17 July 2000, pursuant to the powers
conferred on it under the Industrial Relations Act 1979, hereby
orders—
THAT the Paint and Varnish Makers’ Award No. 22 of
1957 be varied in accordance with the following Schedule and that such variation shall have effect from the
beginning of the first pay period commencing on or after
the 7th day of December 2000.
FURTHERMORE, the Commission by consent of the parties, records the following—
(a) Meal Allowances at clause 6.—Meal Money of the
award have been adjusted by consent for movements
in CPI from the quarter ending March 1996 up to
and including the quarter ending June 2000. The
index used was ‘CPI : Food : Meals Out and Take
Away Foods : Total’
(b) Allowances at clause 8.—Leading Hands and at
clause 22.—Rates of Pay, subclause (3) of the award
have been adjusted by consent for the 2000 Arbitrated Safety Net Increase—$15, consistent with
Principle 5.—Adjustment of Allowances and Service Increments of the Commission’s ‘Statement of
Principles—July 2000’ arising in matter 654 of 2000.
The key classification rate used was that for an ‘Adult
Bulk Paint Tinter / Varnish Maker—with greater than
3 months training and experience’ prior to the awarding of the 2000 Arbitrated Safety Net
Increase—$464.90.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.

Schedule.
1. Clause 6.—Meal Money: Delete this clause and insert
the following in lieu thereof—
6.—MEAL MONEY
(1) An employee required to work overtime for more
than 2 hours without being notified on the previous
day or earlier that he/she will be required to work,
shall be supplied with a meal by the employer or
paid $7.70 for a meal.
(2) If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer
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shall, unless he/she has notified the employees concerned on the previous day or earlier that such second
or subsequent meal will also be required, provide
such meals or pay an amount of $7.70 for each second or subsequent meal.
(3) No such payments need be made to employees living in the same locality as their workshops who can
reasonably return home for such meals.
(4) If an employee in consequence of receiving such notice has provided him/herself with a meal or meals
and is not required to work overtime or is required
to work less overtime than notified, he/she shall be
paid the amounts above prescribed in respect of the
meals not then required.’
2. Clause 8.—Leading Hands: Delete the amount of $22.40
from this clause and insert the amount of $23.10 in lieu thereof.
3. Clause 22.—Rates of Pay: delete the amount of $15.00 in
subclause (3) from this clause and insert the amount of $15.50
in lieu thereof.
4. Schedule A.—Respondents: Delete and insert the following in lieu thereof—
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch.

81 W.A.I.G.

2. Clause 13.—Meal Allowance—
In subclause (1) of this clause delete the amounts of $5.60
and $3.80 and insert the amounts of $6.25 and $4.25 respectively in lieu thereof.
In subclause (4) of this clause delete the amount of $5.60
and insert the amount of $6.25 in lieu thereof.
3. Clause 21.— Vehicle Allowance—
Delete subclause (2)(c) and insert the following in lieu
thereof—
(c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th
day of June next following.
Rates of hire for use of employee’s own vehicle on employer’s business—
Schedule 1—Motor Vehicle Allowances
Area and Details

Metropolitan Area
South West Land Division
North of 23.5° South Latitude
Rest of the State

Engine Displacement
(in Cubic Centimetres)
Over
Over
1600cc
2600cc
1600cc & & under
- 2600cc
Rate per Kilometre (Cents)
67.7
58.9
52.1
69.6
60.4
53.7
76.3
66.6
59.3
71.9
62.4
55.4

Schedule 2—Motor Cycle Allowances
PHOTOGRAPHIC INDUSTRY AWARD, 1980.
No. A9 of 1980.
2000 WAIRC 01511
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
ILLUSTRATIONS PTY LTD &
OTHERS, RESPONDENT
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
THURSDAY 7 DECEMBER 2000
FILE NO/S
APPLICATION 711 OF 2000
CITATION NO. 2000 WAIRC 01511
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Award varied
Mr J Ridley
Mr P Robertson

_______________________________________________________________________________

Order.
HAVING HEARD Mr J Ridley on behalf of the Applicant
and Mr P Robertson on behalf of the Respondents, and by
consent, the Commission, being satisfied that the claim complies with the terms of the General Order of the Commission
No. 654 of 2000, dated 17 July 2000, pursuant to the powers
conferred on it under the Industrial Relations Act 1979, hereby
orders—
THAT the Photographic Industry Award 1980 be varied in accordance with the following Schedule and that
such variation shall have effect from the beginning of the
first pay period commencing on or after the 7th day of
December 2000.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
Schedule.
1. Clause 12.—Wages—
In subclause (3) of this clause delete the amounts of
$19.15 and $29.25 and insert the amounts of $19.85 and
$30.30 respectively in lieu thereof.

Distance Travelled During a
Rate
Year on Official Business
¢/km
All areas of State
23.4
Motor vehicles with rotary engines are to be included in the 1600-2600cc.

4. Schedule B—Respondents—
Delete the following respondents—
Ronald H Armstrong Pty Ltd
7 Bennett Street
EAST PERTH W A 6000
Group Colour (WA) Pty Ltd
Osborne Road
TUART HILL W A 6060
5. Schedule A—Parties to the Award—
Delete and insert the following in lieu thereof—
The Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch.

PHOTOGRAPHIC INDUSTRY AWARD, 1980.
No. A9 of 1980.
2000 WAIRC 01513
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
MALLABONES
PTY
LTD,
RESPONDENT
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
THURSDAY 7 DECEMBER 2000
FILE NO/S
APPLICATION 717 OF 2000
CITATION NO. 2000 WAIRC 01513
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Award varied
Mr J Ridley
Mr P Robertson

_______________________________________________________________________________

Order.
HAVING HEARD Mr J Ridley on behalf of the Applicant
and Mr P Robertson on behalf of the Respondents, and by
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consent, the Commission, being satisfied that the claim complies with the terms of the General Order of the Commission
No. 654 of 2000, dated 17 July 2000, pursuant to the powers
conferred on it under the Industrial Relations Act 1979, hereby
orders—
THAT the Photographic Industry Award 1980 be varied in accordance with the following Schedule and that
such variation shall have effect from the beginning of the
first pay period commencing on or after the 7th day of
December 2000.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.

Schedule.
1. Clause 8.—Meal Money: Delete this clause and insert
the following in lieu thereof—
(1) A worker required to work overtime for more than
two hours without being notified on the previous
day or earlier, that he/she will be so required to work,
shall be supplied with any meal required by the employer or paid $7.05 for such meal.
(2) If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer
shall, unless he/she has notified the workers concerned on the previous day or earlier, that such a
second or subsequent meal will also be required,
provide such meals or pay an amount of $5.90 for
each second or subsequent meal.
(3) No such payments need be made to workers living
in the same locality as their workshops who can reasonably return home for such meals.
(4) If a worker in consequence of receiving such notice
has provided him/herself with a meal or meals and
is not required to work overtime, or is required to
work less overtime than notified, he/she shall be paid
the amount above prescribed in respect of the meals
not then required.
2. Clause 23.—Leading Hands: Delete this clause and insert the following in lieu thereof—
23—LEADING HANDS
Any worker placed by the employer in charge of other
workers shall be paid the following rates in addition to
their ordinary rates of wages—
$
In charge of 1— 5 employees
18.85
In charge of 6—10 employees
23.75
In charge of 11 or more employees
32.50
3. Clause 24—Special Rates: Delete the amount of 32 cents
from this clause and insert the amount of 33 cents in lieu
thereof.
4. Schedule A.—Parties to the Award: Delete the Union name
and insert the following in lieu thereof—
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch.

259

PLASTIC MANUFACTURING AWARD 1977.
No. 5 of 1977.
2000 WAIRC 01512
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
JAYLON INDUSTRIES PTY LTD &
OTHERS, RESPONDENT
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
THURSDAY 7 DECEMBER 2000
FILE NO/S
APPLICATION 712 OF 2000
CITATION NO. 2000 WAIRC 01512
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Award varied
Mr J Ridley
Mr P Robertson

_______________________________________________________________________________

Order.
HAVING HEARD Mr J Ridley on behalf of the Applicant
and Mr P Robertson on behalf of the Respondents, and by
consent, the Commission, being satisfied that the claim complies with the terms of the General Order of the Commission
No. 654 of 2000, dated 17 July 2000, pursuant to the powers
conferred on it under the Industrial Relations Act 1979, hereby
orders—
THAT the Plastic Manufacturing Award 1977 be varied in accordance with the following Schedule and that
such variation shall have effect from the beginning of the
first pay period commencing on or after the 7th day of
December 2000.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.

Schedule.
1. Clause 12.—Meal Money: Delete subclauses (1) and (2)
of this clause and insert the following in lieu thereof—
(1) A worker required to work overtime for more than
two hours, without being notified on the previous
day or earlier that he/she will be so required to work,
shall be supplied with a meal by the employer or
paid $6.70 for a meal.
(2) If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer
shall, unless he/she has notified the workers concerned on the previous day or earlier that such a
second or subsequent meal will also be required,
provide such meals or pay an amount of $4.60 for
each second or subsequent meal.
2. Clause 22(5)—Leading Hands: Delete the existing
subclause and replace with the following—
(5) Leading Hands
In addition to the rates prescribed in subclause (2)
of this clause a leading hand shall be paid—
$ Per Week
(a) If placed in charge of
not less than three and
not more than ten other
employees
19.55
(b) If placed in charge of
more than ten and not
more than 20 other
employees
29.90
(c) If placed in charge of
more than 20 other
employees
38.25
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3. Clause 23—Extra Rates and Conditions: Delete the following subclauses and insert the following in lieu thereof—
23—EXTRA RATES AND CONDITIONS
(1) Workers handling carbon black before processing,
and workers engaged in processing free carbon black,
shall be paid the sum of 39 cents per hour in addition to the rate herein fixed for the class of work
performed.
(2) Workers engaged on weighing, packing and mixing
in the powder room shall be paid the sum of 39 cents
per hour in addition to the rate herein fixed for the
class of work performed.
(3) Workers engaged in work on a construction site other
than the normal place of work shall be paid an allowance at the rate of $17.66 per week for each hour
or part thereof worked.
4. Clause 31.—Travelling Allowance: Delete subclause (2)(c)
and insert the following in lieu thereof—
(c) A year for the purpose of this clause shall commence
on the 1st day of July and end on the 30th day of
June next following.
Rates of hire for use of employee’s own vehicle on employer’s business—
Schedule 1—Motor Vehicle Allowances
Area and Details

Metropolitan Area
South West Land Division
North of 23.5° South Latitude
Rest of the State

Engine Displacement
(in Cubic Centimetres)
Over
Over
1600cc
2600cc
1600cc
& under
- 2600cc
Rate per Kilometre (Cents)
67.7
58.9
52.1
69.6
60.4
53.7
76.3
66.6
59.3
71.9
62.4
55.4

Schedule 2—Motor Cycle Allowances
Distance Travelled During a
Rate
Year on Official Business
¢/km
All areas of State
23.4
Motor vehicles with rotary engines are to be included in the 1600-2600cc.

5. Schedule A—Parties to the Award: Delete the named party
and insert the following in lieu thereof—
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch.

SCHOOL EMPLOYEES (INDEPENDENT DAY &
BOARDING SCHOOLS) AWARD, 1980.
No. R 7 of 1979.
2000 WAIRC 01564
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
GUILDFORD GRAMMAR SCHOOL
& OTHERS, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
TUESDAY, 12 DECEMBER 2000
FILE NO/S
APPLICATION 718 OF 2000
CITATION NO. 2000 WAIRC 01564
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Variation of the School Employees
(Independent Day & Boarding Schools)
Award, 1980
Mr J Ridley
Mr N Rowden as agent
Mr I Fraser on behalf of the AISWA

_______________________________________________________________________________

81 W.A.I.G.

Order.
HAVING heard Mr J Ridley on behalf of the applicant and
Mr N Rowden as agent on behalf of the respondents and Mr I
Fraser on behalf of the Association of Independent Schools
of Western Australia (Inc) and by consent the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT the School Employees (Independent Day &
Boarding Schools) Award, 1980 be varied in accordance
with the following Schedule and that such variation shall
have effect from the beginning of the first pay period
commencing on or after 12 December 2000.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.
———
Schedule.
1. Clause 11—Meal Money: Delete subclause (1) of this
clause and insert the following in lieu thereof—
(1) Subject to the provisions of subclause (2) of this
clause an employee, required to work overtime for
more than two hours, shall be supplied with a meal
by the employer or be paid $7.05 for a meal and, if
owing to the amount of overtime worked, a second
or subsequent meal is required the employee shall
be supplied with such meal by the employer or paid
$4.80 for each meal so required.
2. Clause 32—Wages: Delete paragraph (b) of subclause
(3) of this clause and insert the following in lieu thereof—
(b) Senior employees other than the Head
Groundsperson and leading hands appointed as such
by the employer to be in charge of three or more
other employees shall be paid $19.55 per week in
addition to the rates prescribed herein.
3. Clause 32—Wages: Delete subclause (4) of this clause
and insert the following in lieu thereof—
(4) For all work done on any day after a break referred
to in subclause (3) of Clause 7.—Hours of this award,
the employee shall be paid an allowance of $1.20
per hour for each such hour worked.
4. Clause 33—Fares and Motor Vehicle Allowances: Delete
paragraph (c) of subclause (2) of this clause and insert the
following in lieu thereof—
(c) A year for the purpose of this clause shall commence
on the 1st day of July and end on the 30th day of
June next following.
Rates of hire for use of employee’s own vehicle on
employer’s business
Schedule 1—Motor Vehicle Allowances
Area and Details

Metropolitan Area
South West Land Division
North of 23.5° South Latitude
Rest of the State

Engine Displacement
(in Cubic Centimetres)
Over
Over
1600cc
2600cc
1600cc
& under
- 2600cc
Rate per Kilometre (Cents)
67.7
58.9
52.1
69.6
60.4
53.7
76.3
66.6
59.3
71.9
62.4
55.4

Schedule 2—Motor Cycle Allowances
Distance Travelled During a
Rate
Year on Official Business
¢/km
All areas of State
23.4
Motor vehicles with rotary engines are to be included in the 1600-2600cc.

5. Schedule A—Parties to the Award: Delete this schedule
and insert the following in lieu thereof—
SCHEDULE A—PARTIES TO THE AWARD
The following organisation is a party to this award—
The Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch

81 W.A.I.G.
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SOAP AND ALLIED PRODUCTS MANUFACTURING
AWARD.
No. 25 of 1960.
2000 WAIRC 01519
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
CANDLE LIGHT CO PTY LTD,
RESPONDENT
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
THURSDAY, 7 DECEMBER 2000
FILE NO/S
APPLICATION 723 OF 2000
CITATION NO. 2000 WAIRC 01519

261

meals or pay an amount of $5.80 for each second or
subsequent meal.
2. Clause 26—Leading Hands: Delete this clause and insert
the following in lieu thereof—
26.—LEADING HANDS
In addition to the appropriate total weekly wage prescribed in Clause 25.—Wages of this award a leading
hand shall be paid—
$
(1) if placed in charge of not
less than three and not more
than ten other employees
20.00
(2) if placed in charge of more
than ten and not more than
20 other employees
30.90
(3) if placed in charge of more
than 20 other employees
39.80

_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Award varied
Mr J Ridley
Mr P Robertson

_______________________________________________________________________________

Order.
HAVING HEARD Mr J Ridley on behalf of the Applicant
and Mr P Robertson on behalf of the Respondents, and by
consent, the Commission, being satisfied that the claim complies with the terms of the General Order of the Commission
No. 654 of 2000, dated 17 July 2000, pursuant to the powers
conferred on it under the Industrial Relations Act 1979, hereby
orders—
THAT the Soap and Allied Products Manufacturing
Award be varied in accordance with the following Schedule and that such variation shall have effect from the
beginning of the first pay period commencing on or after
the 7th day of December 2000.
FURTHERMORE, the Commission by consent of the parties, records the following—
(a) Meal Allowances at clause 13.—Meal Money of the
award have been adjusted by consent for movements
in CPI from the quarter ending March 1996 up to
and including the quarter ending June 2000. The
index used was ‘CPI : Food : Meals Out and Take
Away Foods : Total’
(b) Allowances at clause 26.—Leading Hands of the
award have been adjusted by consent for the 2000
Arbitrated Safety Net Increase—$15, consistent with
Principle 5.—Adjustment of Allowances and Service Increments of the Commission’s ‘Statement of
Principles—July 2000’ arising in matter 654 of 2000.
The key classification rate used was that for a ‘Product Maker’ prior to the awarding of the 2000
Arbitrated Safety Net Increase—$403.60.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.

Schedule.
1. Clause 13.—Meal Money: Delete subclauses (1) and (2)
and insert the following in lieu thereof—
(1) A worker required to work overtime for more than
two hours without being notified on the previous
day or earlier, that he will be so required to work
shall be supplied with a meal by the employer or
paid $7.05 for a meal.
(2) If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer
shall, unless he has notified the workers concerned
on the previous day or earlier that such a second or
subsequent meal will also be required, provide such

TEACHERS’ AIDES’ AWARD, 1979.
No. R 4 of 1979.
2000 WAIRC 01581
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
MINISTER FOR EDUCATION,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
TUESDAY, 12 DECEMBER 2000
FILE NO/S
APPLICATION 733 OF 2000
CITATION NO. 2000 WAIRC 01581
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Variation of the Teachers’ Aides’ Award,
1979.
Mr J Ridley
Ms A Davison

_______________________________________________________________________________

Order.
HAVING heard Mr J Ridley on behalf of the applicant and
Ms A Davison on behalf of the respondent and by consent the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—
THAT the Teachers’ Aides’ Award, 1979 be varied in
accordance with the following Schedule and that such
variation shall have effect from the beginning of the first
pay period commencing on or after 12 December 2000.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.

Schedule.
1. Schedule A—Parties to the Award: Delete this schedule
and insert the following in lieu thereof—
SCHEDULE A—PARTIES TO THE AWARD
The following organisation is a party to this award—
The Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch
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TEACHERS’ AIDES’ (INDEPENDENT SCHOOLS)
AWARD 1988.
No. A 27 of 1987.
2000 WAIRC 01579
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
CATHOLIC
EDUCATION
COMMISSION OF WA & OTHERS,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
TUESDAY, 12 DECEMBER 2000
FILE NO/S
APPLICATION 726 OF 2000
CITATION NO. 2000 WAIRC 01579
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Variation of the Teachers’ Aides’
(Independent Schools) Award 1988.
Mr J Ridley
Mr N Rowden as agent
Mr I Fraser on behalf of the AISWA.

_______________________________________________________________________________

Order.
HAVING heard Mr J Ridley on behalf of the applicant and
Mr N Rowden as agent on behalf of the respondents and Mr I
Fraser on behalf of the Association of Independent Schools
of Western Australia (Inc) and by consent the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT the Teachers’ Aides’ (Independent Schools)
Award 1988 be varied in accordance with the following
Schedule and that such variation shall have effect from
the beginning of the first pay period commencing on or
after 12 December 2000.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.

Schedule.
1. Schedule A—Parties to the Award: Delete this schedule
and insert the following in lieu thereof—
SCHEDULE A—PARTIES TO THE AWARD
The following organisation is a party to this award—
The Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch
2. Schedule B—Respondents: Delete this schedule and insert the following in lieu thereof—
SCHEDULE B—RESPONDENTS
The Catholic Education Commission of WA
50 Ruislip Street
LEEDERVILLE WA 6007
Forrestfield Christian School
45 Berkshire Road
FORRESTFIELD WA 6058
Helena Independent School
PO Box 66
DARLINGTON WA 6070
Montessori Children’s Centre
2 Egham Road
VICTORIA PARK WA 6100
Perth College
31 Lawley Crescent
MOUNT LAWLEY WA 6050
Anglican Schools Commission
1st Floor, 272 Selby Street
WEMBLEY WA 6014

81 W.A.I.G.

The Quintilian School
46 Quintilian Drive
MT CLAREMONT WA 6010
Association of Independent Schools of
Western Australia (Inc.)
3/41 Walters Drive
Herdsman Business Park
OSBORNE PARK WA 6017

TEACHERS’ (KINDERGARTENS) AWARD 1964—
THE
No. 22 of 1963.
2000 WAIRC 01582
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
HON MIN FOR EDUCATION,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
TUESDAY, 12 DECEMBER 2000
FILE NO/S
APPLICATION 727 OF 2000
CITATION NO. 2000 WAIRC 01582
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Variation of the Teachers’ (Kindergartens)
Award 1964.
Mr J Ridley
Ms A Davison

_______________________________________________________________________________

Order.
HAVING heard Mr J Ridley on behalf of the applicant and
Ms A Davison on behalf of the respondent and by consent the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—
THAT the Teachers’ (Kindergartens) Award 1964 be
varied in accordance with the following Schedule and
that such variation shall have effect from the beginning
of the first pay period commencing on or after 12
December 2000.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.

Schedule.
1. Schedule A—Parties to the Award: Delete this schedule
and insert the following in lieu thereof—
SCHEDULE A—PARTIES TO THE AWARD
The following organisation is a party to this award—
The Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch

81 W.A.I.G.
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UNIVERSITY, COLLEGES AND SWANLEIGH
AWARD, 1980.
No. R 7B of 1979.
2000 WAIRC 01580
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
ST THOMAS MORE COLLEGE &
OTHERS, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
TUESDAY, 12 DECEMBER 2000
FILE NO/S
APPLICATION 719 OF 2000
CITATION NO. 2000 WAIRC 01580
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Variation of the University, Colleges and
Swanleigh Award, 1980
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Rates of hire for use of employee’s own vehicle on
employer’s business—
Schedule 1—Motor Vehicle Allowances
Area and Details

Metropolitan Area
South West Land Division
North of 23.5° South Latitude
Rest of the State

Engine Displacement
(in Cubic Centimetres)
Over
Over
1600cc
2600cc
1600cc
& under
- 2600cc
Rate per Kilometre (Cents)
67.7
58.9
52.1
69.6
60.4
53.7
76.3
66.6
59.3
71.9
62.4
55.4

Schedule 2—Motor Cycle Allowances
Distance Travelled During a
Rate
Year on Official Business
¢/km
All areas of State
23.4
Motor vehicles with rotary engines are to be included in the 1600-2600cc.

5. Schedule A—Parties to the Award: Delete this schedule
and insert the following in lieu thereof—
SCHEDULE A—PARTIES TO THE AWARD
The following organisation is a party to this award—
The Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch

Mr J Ridley
Mr N Rowden as agent

_______________________________________________________________________________

Order.
HAVING heard Mr J Ridley on behalf of the applicant and
Mr N Rowden as agent on behalf of the respondents and by
consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—
THAT the University, Colleges and Swanleigh Award,
1980 be varied in accordance with the following Schedule and that such variation shall have effect from the
beginning of the first pay period commencing on or after
12 December 2000.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.

Schedule.
1. Clause 11—Meal Money: Delete subclause (1) of this
clause and insert the following in lieu thereof—
(1) Subject to the provisions of subclause (2) of this
clause an employee, required to work overtime for
more than two hours, shall be supplied with a meal
by the employer or be paid $7.05 for a meal and, if
owing to the amount of overtime worked, a second
or subsequent meal is required the employee shall
be supplied with such meal by the employer or paid
$4.80 for each meal so required.
2. Clause 31—General Conditions: Delete paragraph (b) of
subclause (3) of this clause and insert the following in lieu
thereof—
(b) Senior employees other than the Head
Groundsperson and leading hands appointed as such
by the employer to be in charge of three or more
other employees shall be paid $19.40 per week in
addition to the rates prescribed herein.
3. Clause 31—General Conditions: Delete subclause (4) of
this clause and insert the following in lieu thereof—
(4) For all work done on any day after a break referred
to in subclause (3) of Clause 7.—Hours of this award,
the employee shall be paid an allowance of $1.20
per hour for each such hour worked.
4. Clause 32—Fares and Travelling Time: Delete paragraph
(c) of subclause (2) of this clause and insert the following in
lieu thereof—
(c) A year for the purpose of this clause shall commence
on the 1st day of July and end on the 30th day of
June next following.

WATCHMAKERS’ AND JEWELLERS’ AWARD 1970.
No. 10 of 1970.
2000 WAIRC 01515
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
CARIS THE JEWELLER & OTHERS,
RESPONDENT
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
THURSDAY 7 DECEMBER 2000
FILE NO/S
APPLICATION 729 OF 2000
CITATION NO. 2000 WAIRC 01515
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Award varied
Mr J Ridley
Mr P Robertson

_______________________________________________________________________________

Order.
HAVING HEARD Mr J Ridley on behalf of the Applicant
and Mr P Robertson on behalf of the Respondents, and by
consent, the Commission, being satisfied that the claim complies with the terms of the General Order of the Commission
No. 654 of 2000, dated 17 July 2000, pursuant to the powers
conferred on it under the Industrial Relations Act 1979, hereby
orders—
THAT the Watchmakers’ and Jewellers’ Award 1970
be varied in accordance with the following Schedule and
that such variation shall have effect from the beginning
of the first pay period commencing on or after the 7th day
of December 2000.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.
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Schedule.
1. Clause 8—Wages: Delete subclause (4) of this clause and
insert the following in lieu thereof—
(4) Leading Hands—
Any jeweller or watchmaker placed in charge of not
more than 10 jewellers or watchmakers shall be paid
$19.40 per week in addition to the rates of pay prescribed by this award.
2. Clause 11.—Meal Money: Delete subclauses (1) and (4)
and insert the following in lieu thereof—
(1) Subject to the provisions of subclause (2) of this
clause an employee, required to work overtime for
more than two hours, shall be supplied with a meal
by the employer or be paid $6.15 for a meal and, if
owing to the amount of overtime worked, a second
or subsequent meal is required the employee shall
be supplied with such meal by the employer or paid
$4.25 for each meal so required.
(4) Late Night Trading Meal Allowance—
An employee who commences work prior to 4.30
p.m. on the day of late night trading and is required
to work beyond 7.00 p.m. on that day, shall be paid
a meal allowance of $6.15.

WOOL SCOURING AND FELLMONGERY
INDUSTRY AWARD.
No. 32 of 1959.
2000 WAIRC 01506
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
JANDAKOT WOOL SCOURING
COMPANY PTY LTD & OTHERS,
RESPONDENT
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
THURSDAY 7 DECEMBER 2000
FILE NO/S
APPLICATION 731 OF 2000
CITATION NO. 2000 WAIRC 01506
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Award varied
Mr J Ridley
Mr P Robertson

_______________________________________________________________________________

Order.
HAVING HEARD Mr J Ridley on behalf of the Applicant
and Mr P Robertson on behalf of the Respondents, and by
consent, the Commission, being satisfied that the claim complies with the terms of the General Order of the Commission
No. 654 of 2000, dated 17 July 2000, pursuant to the powers
conferred on it under the Industrial Relations Act 1979, hereby
orders—
THAT the Wool Scouring and Fellmongery Industry
Award No. 32 of 1959 be varied in accordance with the
following Schedule and that such variation shall have
effect from the beginning of the first pay period commencing on or after the 7th day of December 2000.
FURTHERMORE, the Commission by consent of the parties, records the following—
(a) Meal Allowances at clause 16.—Meal Allowance of
the award have been adjusted by consent for movements in CPI from the quarter ending March 1996

81 W.A.I.G.

up to and including the quarter ending June 2000.
The index used was ‘CPI : Food : Meals Out and
Take Away Foods : Total’
(b) Allowances at clause 21—Special Rates and Provisions of the award have been adjusted by consent
for the 2000 Arbitrated Safety Net Increase—$15,
consistent with Principle 5.—Adjustment of Allowances and Service Increments of the Commission’s
‘Statement of Principles—July 2000’ arising in matter 654 of 2000. The key classification rate used was
that for a ‘Shift Foreman In Charge of Wool Scouring Machine’ prior to the awarding of the 2000
Arbitrated Safety Net Increase—$440.00.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.

Schedule.
1. Clause 16.—Meal Allowance—
In subclause (1) of this clause delete the amounts of $5.50
and $3.80 and insert the amounts of $6.15 and $4.25 in
lieu thereof.
2. Clause 21—Special Rates and Provisions—
(a) Delete the amount $1.55 in subclause (1) and insert
in lieu thereof the amount of $1.60.
(b) Delete the amount of 59 cents in subclause (2) and
insert in lieu thereof the amount of 61 cents.
(c) Delete the amount of 59 cents in subclause (7) and
insert in lieu thereof the amount of 61 cents.
(d) Delete the amount of 96 cents in subclause (8) and
insert in lieu thereof the amount of 99 cents.
3. Schedule A.—Respondents: Delete and insert the following in lieu thereof—
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch.

AWARDS/AGREEMENTS—
Application for variation of—
No variation resulting—
GOVERNMENT RAILWAYS LOCOMOTIVE
ENGINEMEN’S AWARD 1973-1990.
No. 586 of 2000.
2000 WAIRC 01657
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
WESTERN
AUSTRALIAN
GOVERNMENT
RAILWAYS
COMMISSION, APPLICANT
v.
THE AUSTRALIAN RAIL, TRAM
AND BUS INDUSTRY UNION OF
EMPLOYEES, WEST AUSTRALIAN
BRANCH, RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
WEDNESDAY, 20 DECEMBER 2000
FILE NO
APPLICATION 586 OF 2000
CITATION NO. 2000 WAIRC 01657
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Dismissed
Mr J F Johnston
Mr R Wells

_______________________________________________________________________________
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Order.
WHEREAS the Applicant made an application to vary the
Government Railways Locomotive Enginemen’s Award 19731990 (13 of 1973) on 20 April 2000;
WHEREAS the Commission convened a conference in respect of the application on 21 July 2000. At the conclusion of
the conference the Applicant requested that the application be
adjourned sine die and that the application be re-listed on application by either party;
AND WHEREAS the Applicant advised the Commission
on 20 December 2000 that the matter is now concluded;
Pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) J. H. SMITH,
[L.S.]
Commissioner.

AWARDS/AGREEMENTS—
Interpretation of—
TIMBER WORKERS AWARD.
No. 36 of 1950.
2000 WAIRC 01568
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE
FOREST
PRODUCTS,
FURNISHING
AND
ALLIED
INDUSTRIES INDUSTRIAL UNION
OF WORKERS, W.A. BRANCH,
APPLICANT
v.
AG & AM BROOKS, AJ & KM TERRY,
AM & SJ FORT, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
TUESDAY, 12 DECEMBER 2000
FILE NO
APPLICATION 968 OF 2000
CITATION NO. 2000 WAIRC 01568
_______________________________________________________________________________

Order.
HAVING heard Mr P. Daly on behalf of the Forest Products,
Furnishing and Allied Industries Industrial Union of Workers, WA Branch and Mr S. Foy on behalf of the Respondents,
the Commission pursuant to the powers conferred on it under
the Industrial Relations Act, 1979 hereby orders—
THAT the questions posed for interpretation of the
Timber Workers Award No. 36 of 1950 are answered as
follows—
1. Does the definition of week’s pay as provided
in Clause 32.—Piecework of the Timber workers Award provide for employees to be paid
the additional 30% piecework in the case of
redundancy, is answered in the negative.
2. Is a pieceworker entitled under the provisions
of the Timber Workers Award No. 36 of 1950
to be paid redundancy payments which include
30% additional payment provided in subclause
3(a) of Clause 32.—Piecework of the award,
is answered in the negative.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.
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NOTICES—
Award/Agreement matters—
CLUB WORKERS’ AWARD 1976.
No. 12 of 1976.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Application No. 380 of 1995
APPLICATION FOR VARIATION OF AWARD
ENTITLED “CLUB WORKERS’ AWARD, 1976”
NOTICE is given that an application has been made to the
Commission by the Australia Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch under the
Industrial Relations Act 1979 for a variation of the above
Award.
As far as relevant, those parts of the proposed variation which
relate to area of operation or scope are published hereunder.
1. Clause 6—Definitions—Delete existing subclauses (1)(13) and (15) and insert in lieu—
6—Definitions
Food and beverage
(1) Food and beverage attendant grade 1 means an employee
who is engaged in any of the following—
(a) picking up glasses;
(b) emptying ashtrays;
(c) general assistance to food and beverage attendants
of a higher grade not including service to customers;
(d) removing food plates;
(e) setting and/or wiping down tables;
(f) cleaning and tidying of associated areas.
(2) Food and beverage attendant grade 2 means an employee
who has not achieved the appropriate level of training and
who is engaged in any of the following—
(a) supplying, dispensing or mixing of liquor including
the sale of liquor from the bottle department;
(b) assisting in the cellar or bottle department;
(c) undertaking general waiting duties of both food and/
or beverage including cleaning of tables;
(d) receipt of monies;
(f) attending a snack bar;
(g) engaged on delivery duties.
(3) Food and beverage attendant grade 3 means an employee
who has the appropriate level of training and is engaged in
any of the following—
(a) supplying, dispensing or mixing of liquor including
the sale of liquor from the bottle department;
(b) assisting in the cellar or bottle department, where
duties could include working up to four hours per
day (averaged over the relevant work cycle) in the
cellar without supervision;
(c) undertaking general waiting duties of both food and
liquor including cleaning of tables;
(d) receipt and dispensing of monies;
(e) engaged on delivery duties; or
(f) in addition to the tasks performed by a food and beverage attendant grade 2 the employee is also involved
in—
(i) the operation of a mechanical lifting device; or
(ii) attending a wagering (e.g. TAB) terminal, electronic gaming terminal or similar terminal.
(g) and/or means an employee who is engaged in any of
the following—
• full control of a cellar or liquor store (including the receipt, delivery and recording of goods
within such an area);
• mixing a range of sophisticated drinks;
• supervising food and beverage attendants of
a lower grade;
• taking reservations, greeting and seating
guests;
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• training food and beverage attendants of a
lower grade.
(4) Food and beverage attendant (tradesperson) grade 4
means an employee who has completed an apprenticeship in
waiting or who has passed the appropriate trade test and as
such carries out specialised skilled duties in a fine dining room
or restaurant.
(5) Food and beverage supervisor means an employee who
has the appropriate level of training including a supervisory
course and who has the responsibility for supervision, training and co-ordination of food and beverage staff, or stock
control for a bar or series of bars.
(6) Liquor service employee means a person employed to
sell or dispense liquor in bars and/or bottle departments or
shops and includes a cellar employee.
Kitchen
(7) Kitchen attendant grade 1 means an employee engaged
in any of the following—
(a) general cleaning duties within a kitchen or food
preparation area and scullery, including the cleaning of cooking and general utensils used in a kitchen
and restaurant;
(b) assisting employees who are cooking;
(c) assembly and preparation of ingredients for cooking; or
(d) general pantry duties.
(8) Kitchen attendant grade 2 means an employee who has
the appropriate level of training, and who is engaged in specialised non-cooking duties in a kitchen or food preparation
area, or supervision of kitchen attendants.
(9) Kitchen attendant grade 3 means an employee who has
the appropriate level of training including a supervisory course,
and has the responsibility for the supervision, training and
co-ordination of kitchen attendants of a lower grade.
(10) Cook grade 1 means an employee who carries out cooking of breakfasts and snacks, baking, pastry cooking or
butchering.
(11) Cook grade 2 means an employee who has the appropriate level of training and who performs cooking duties
including baking, pastry cooking or butchering.
(12) Cook (tradesperson) grade 3 means a “commi chef” or
equivalent who has completed an apprenticeship or who has
passed the appropriate trade test, and who is engaged in cooking, baking, pastry cooking or butchering duties.
(13) Cook (tradesperson) grade 4 means a “demi chef” or
equivalent who has completed an apprenticeship or has passed
the appropriate trade test and who is engaged to perform general or specialised cooking, butchering, baking or pastry
cooking duties and/or supervises and trains other cooks and
kitchen employees.
(14) Cook (tradesperson) grade 5 means a “chef de partie”
or equivalent who has completed an apprenticeship or has
passed the appropriate trade test in cooking, butchering, baking or pastry cooking and has completed additional appropriate
training who performs any of the following—
(a) general and specialised duties including supervision
or training of other kitchen staff;
(b) ordering and stock control; or
(c) solely responsible for other cooks and other kitchen
employees in a single kitchen establishment.
Guest service
(15) Guest service grade 1 means an employee who performs any of the following—
(a) laundry and/or linen duties which may include minor repairs to linen or clothing such as buttons, zips,
seams, and working with flat materials;
(b) performs general cleaning duties; or
(c) parking guest cars.
(16) Guest service grade 2 means an employee who has not
achieved the appropriate level of training and who is engaged
in any of the following—
(a) receiving and assisting guests at the entrance to the
establishment;
(b) driving a passenger vehicle or courtesy bus;
(c) assisting in the dry cleaning process;
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(d) cleaning duties using specialised equipment and
chemicals; or
(e) providing butler services such as food, beverage and
personalised guest service.
(17) Guest service grade 3 means an employee who has the
appropriate level of training and who is engaged in any of the
following—
(a) supervising guest service employees of a lower
grade;
(b) providing butler services such as food, beverage and
personalised guest service;
(c) major repair of linen and/or clothing including basic tailoring and major alterations and refitting; or
(d) dry cleaning.
(18) Guest service grade 4 means an employee who has
completed an apprenticeship or who has passed the appropriate trade test or otherwise has the appropriate level of training
to perform the work of a tradesperson in dry cleaning, tailoring or as a butler.
(19) Guest service supervisor means an employee with the
appropriate level of training including a supervisory course,
who supervises, trains and co-ordinates the work of employees engaged in a Guest Service department.
Security
(20) Doorperson/security officer grade 1 means a person
who assists in maintenance of dress standards and good order
at an establishment.
(21) Timekeeper/security officer grade 2 means a person
who is responsible for timekeeping of staff, for the security of
keys, for the checking in and out of delivery vehicles and/or
for the supervision of doorperson/security officer grade 1 personnel.
Stores and other activities
(22) Storeperson grade 1 means an employee who receives
and stores general and perishable goods and cleans the store
area.
(23) Storeperson grade 2 means an employee who, in addition to the duties for a storeperson grade 1, may also operate
mechanical lifting equipment such as a fork-lift and/or who
may perform duties of more complex nature.
(24) Storeperson grade 3 means an employee who has the
appropriate level of training and who—
(a) implements quality control techniques and procedures; and
(b) understands and is responsible for a stores/warehouse
area or a large section of such an area; and
(c) has a highly developed level of interpersonal and
communications skills; and
(d) is able to supervise and provide direction and guidance to other employees including the ability to assist
in the provision of on-the-job training and induction; and
(e) exercises discretion within the scope of this grade;
and
(f) may exercise skills attained through the successful
completion of an appropriate warehousing certificate; and
(g) may perform indicative tasks at this level such as—
(i) liaising with management, suppliers and customers with respect to stores operations;
(ii) detailing and co-ordinating activities of other
storepersons and acting in a leading hand capacity for in excess of ten storepersons;
(h) maintaining control registers including inventory
control and being responsible for preparation and
reconciliation of regular reports or stock movements,
dispatches, etc;
(i) supervises the receipt and delivery of goods, records,
outgoing goods, responsible for the contents of a
store.
(25) Handyperson means a person who is not a tradesperson
and whose duties include the performance of routine repair
work and maintenance in and about the employer’s premises.
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(26) Fork-lift driver means an employee who has a recognised fork-lift licence and who is engaged solely on the basis
of driving a fork-lift vehicle. For those employees who operate a fork-lift as only part of their duties, either food and
beverage grade 3 or storeperson grade 2 are applicable.
(27) Appropriate level of training means—
(a) completion of a training course and the employee
qualifying for an appropriate certificate relevant to
the employee’s particular classification; or
(b) that the employee’s skills have been assessed to be
at least the equivalent of those attained through the
suitable course described in sub-clause (a) assessment to be undertaken by a qualified skills assessor.
(28) Introductory level means the level of an employee who
enters the industry and who has not demonstrated the competency requirements of level 1. Such an employee will remain
at this level for up to three months while the appropriate training for level 1 is undertaken and assessment made to move
from the introductory level to level 1. At the end of three
months from entry, an employee will move to level 1 other
than where agreement has been reached and recorded between
the employee and the employer that further training of up to
three months is required for the employee to achieve competence for movement to level 1.
3. Clause 6—Definitions—Renumber existing sub-clauses
(14), (16) and (17) as (29), (30) and (31) respectively.
4. Clause 21—Wages—Delete existing clause and insert a
new clause 21.—Wage Rates as follows—
21.—WAGE RATES
(1) The following shall be the minimum fortnightly rates of
wage payable to full-time employees covered by this award—
Level
Level 1

Level 2

Level 3

Level 4

Level 5
Level 6

$ per Fortnight
Classification
1.7.01
1.1.02
1.7.02
Introductory
800.80
800.80 800.80
Food & Beverage Attendant Grade 1
830.00
832.00 834.20
Kitchen Attendant Grade1
Guest Services Grade 1
Gardener
General Hand
Yardman
Food & Beverage Attendant Grade 2
860.00
872.50 884.40
Cook Grade 1
Kitchen Attendant Grade 2
Storeperson Grade 1
Doorperson/Security Officer Grade 1
Guest Services Grade 2
Food & Beverage Attendant Grade 3
890.00
905.00 921.00
Cook Grade 2
Kitchen Attendant Grade 3
Guest Services Grade 3
Storeperson Grade 2
Timekeeper/Security Officer Grade 2
Handyperson
Forklift Driver
Cook Grade 3
945.00
965.00 984.40
Storeperson Grade 3
Food & Beverage Attendant Grade 4
(Tradesperson)
Guest Service Grade 4
Cook Grade 4
1010.00 1035.00 1067.80
Food & Beverage Supervisor
Guest Services Supervisor
Cook Grade 5
1060.00 1080.00 1105.60

(2) Arbitrated Safety Net Adjustments
The rates of pay in this award include arbitrated safety net
adjustments available since December 1993, under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against
any equivalent amount in the rate of pay received by employees since 1 November 1991 above the rate prescribed in the
Award, except where such absorption is contrary to the terms
of an industrial agreement.
Increases in rates of pay otherwise made under the State
Wage Case Principles, excepting those resulting from enterprise agreements, are not to be used to offset arbitrated safety
net adjustments.
A copy of the proposed variation may be inspected at my
office at the AXA Centre, 111 St George’s Terrace, Perth.
J. A. SPURLING,
Registrar.
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GOVERNMENT OFFICERS SALARIES,
ALLOWANCES AND CONDITIONS AWARD 1989.
No. PSA A3 of 1989.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Application No. P 31 of 2000
APPLICATION FOR VARIATION OF AWARD
ENTITLED “GOVERNMENT OFFICERS SALARIES,
ALLOWANCES AND CONDITIONS AWARD 1989”
NOTICE is given that an application has been made to the
Commission by The Civil Service Association of Western
Australia Incorporated under the Industrial Relations Act 1979
for a variation of the above Award.
As far as relevant, those parts of the proposed variation that
relate to area of operation or scope are published hereunder.
Schedule A—List of Respondents
Insert the following as respondents to the Award—
(a) The Governor of the State of Western Australia
(b) Office of the Parliamentary Commissioner for Administrative Investigation (Ombudsman)
A copy of the proposed variation may be inspected at my
office at the AXA Centre, 111 St George’s Terrace, Perth.
18 December 2000.
J. A. SPURLING,
[L.S.]
Registrar.

HOTEL AND TAVERN WORKERS’ AWARD, 1978.
No. R31 of 1977.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Application No. 378 of 1995
APPLICATION FOR VARIATION OF AWARD
ENTITLED “HOTEL AND TAVERN WORKERS’
AWARD, 1978”
NOTICE is given that an application has been made to the
Commission by the Australia Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch under the
Industrial Relations Act 1979 for a variation of the above
Award.
As far as relevant, those parts of the proposed variation which
relate to area of operation or scope are published hereunder.
1. Clause 4.—Scope—Delete existing clause and insert in
lieu—
4.—Scope
This award shall apply to all workers employed in the
callings described in Clause 21.—Wage Rates of this
award, in any establishment, or part thereof licensed pursuant to the Liquor Licensing Act, 1988 with a Hotel
Licence, Hotel Restricted Licence, Tavern Licence, or a
Special Facility Licence granted pursuant to regulation
9A(1), paragraphs (c), (g), (h) and (i), of the Liquor Licensing Regulations 1989 (as amended).
2. Clause 6—Definitions—Delete existing subclauses (1)(14) and insert in lieu—
6—Definitions
Food and beverage
(1) Food and beverage attendant grade 1 means an employee
who is engaged in any of the following—
(a) picking up glasses;
(b) emptying ashtrays;
(c) general assistance to food and beverage attendants
of a higher grade not including service to customers;
(d) removing food plates;
(e) setting and/or wiping down tables;
(f) cleaning and tidying of associated areas.
(2) Food and beverage attendant grade 2 means an employee
who has not achieved the appropriate level of training and
who is engaged in any of the following—
(a) supplying, dispensing or mixing of liquor including
the sale of liquor from the bottle department;
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(b) assisting in the cellar or bottle department;
(c) undertaking general waiting duties of both food and/
or beverage including cleaning of tables;
(d) receipt of monies;
(f) attending a snack bar;
(g) engaged on delivery duties.
(3) Food and beverage attendant grade 3 means an employee
who has the appropriate level of training and is engaged in
any of the following—
(a) supplying, dispensing or mixing of liquor including
the sale of liquor from the bottle department;
(b) assisting in the cellar or bottle department, where
duties could include working up to four hours per
day (averaged over the relevant work cycle) in the
cellar without supervision;
(c) undertaking general waiting duties of both food and
liquor including cleaning of tables;
(d) receipt and dispensing of monies;
(e) engaged on delivery duties; or
(f) in addition to the tasks performed by a food and beverage attendant grade 2 the employee is also involved
in—
(i) the operation of a mechanical lifting device;
or
(ii) attending a wagering (e.g. TAB) terminal, electronic gaming terminal or similar terminal.
(g) and/or means an employee who is engaged in any of
the following—
• full control of a cellar or liquor store (including the receipt, delivery and recording of goods
within such an area);
• mixing a range of sophisticated drinks;
• supervising food and beverage attendants of
a lower grade;
• taking reservations, greeting and seating
guests;
• training food and beverage attendants of a
lower grade.
(4) Food and beverage attendant (tradesperson) grade 4
means an employee who has completed an apprenticeship in
waiting or who has passed the appropriate trade test and as
such carries out specialised skilled duties in a fine dining room
or restaurant.
(5) Food and beverage supervisor means an employee who
has the appropriate level of training including a supervisory
course and who has the responsibility for supervision, training and co-ordination of food and beverage staff, or stock
control for a bar or series of bars.
(6) Liquor service employee means a person employed to
sell or dispense liquor in bars and/or bottle departments or
shops and includes a cellar employee.
Kitchen
(7) Kitchen attendant grade 1 means an employee engaged
in any of the following—
(a) general cleaning duties within a kitchen or food
preparation area and scullery, including the cleaning of cooking and general utensils used in a kitchen
and restaurant;
(b) assisting employees who are cooking;
(c) assembly and preparation of ingredients for cooking; or
(d) general pantry duties.
(8) Kitchen attendant grade 2 means an employee who has
the appropriate level of training, and who is engaged in specialised non-cooking duties in a kitchen or food preparation
area, or supervision of kitchen attendants.
(9) Kitchen attendant grade 3 means an employee who has
the appropriate level of training including a supervisory course,
and has the responsibility for the supervision, training and
co-ordination of kitchen attendants of a lower grade.
(10) Cook grade 1 means an employee who carries out cooking of breakfasts and snacks, baking, pastry cooking or
butchering.
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(11) Cook grade 2 means an employee who has the appropriate level of training and who performs cooking duties
including baking, pastry cooking or butchering.
(12) Cook (tradesperson) grade 3 means a “commi chef” or
equivalent who has completed an apprenticeship or who has
passed the appropriate trade test, and who is engaged in cooking, baking, pastry cooking or butchering duties.
(13) Cook (tradesperson) grade 4 means a “demi chef” or
equivalent who has completed an apprenticeship or has passed
the appropriate trade test and who is engaged to perform general or specialised cooking, butchering, baking or pastry
cooking duties and/or supervises and trains other cooks and
kitchen employees.
(14) Cook (tradesperson) grade 5 means a “chef de partie”
or equivalent who has completed an apprenticeship or has
passed the appropriate trade test in cooking, butchering, baking or pastry cooking and has completed additional appropriate
training who performs any of the following—
(a) general and specialised duties including supervision
or training of other kitchen staff;
(b) ordering and stock control; or
(c) solely responsible for other cooks and other kitchen
employees in a single kitchen establishment.
Guest service
(15) Guest service grade 1 means an employee who performs any of the following—
(a) laundry and/or linen duties which may include minor repairs to linen or clothing such as buttons, zips,
seams, and working with flat materials;
(b) the collection and delivery of guests personal dry
cleaning and laundry, linen and associated materials
to and from accommodation areas;
(c) performs general cleaning duties; or
(d) parking guest cars.
(16) Guest service grade 2 means an employee who has not
achieved the appropriate level of training and who is engaged
in any of the following—
(a) servicing accommodation areas and cleaning thereof;
(b) receiving and assisting guests at the entrance to the
establishment;
(c) driving a passenger vehicle or courtesy bus;
(d) transferring guests baggage to and from rooms;
(e) assisting in the dry cleaning process;
(f) cleaning duties using specialised equipment and
chemicals; or
(g) providing butler services such as food, beverage and
personalised guest service.
(17) Guest service grade 3 means an employee who has the
appropriate level of training and who is engaged in any of the
following—
(a) supervising guest service employees of a lower
grade;
(b) providing butler services such as food, beverage and
personalised guest service;
(c) major repair of linen and/or clothing including basic tailoring and major alterations and refitting; or
(d) dry cleaning.
(18) Guest service grade 4 means an employee who has
completed an apprenticeship or who has passed the appropriate trade test or otherwise has the appropriate level of training
to perform the work of a tradesperson in dry cleaning, tailoring or as a butler.
(19) Guest service supervisor means an employee with the
appropriate level of training including a supervisory course,
who supervises, trains and co-ordinates the work of employees engaged in a housekeeping department.
Security
(20) Doorperson/security officer grade 1 means a person
who assists in maintenance of dress standards and good order
at an establishment.
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(21) Timekeeper/security officer grade 2 means a person
who is responsible for timekeeping of staff, for the security of
keys, for the checking in and out of delivery vehicles and/or
for the supervision of doorperson/security officer grade 1 personnel.
Stores and other activities
(22) Storeperson grade 1 means an employee who receives
and stores general and perishable goods and cleans the store
area.
(23) Storeperson grade 2 means an employee who, in addition to the duties for a storeperson grade 1, may also operate
mechanical lifting equipment such as a fork-lift and/or who
may perform duties of more complex nature.
(24) Storeperson grade 3 means an employee who has the
appropriate level of training and who—
(a) implements quality control techniques and procedures; and
(b) understands and is responsible for a stores/warehouse
area or a large section of such an area; and
(c) has a highly developed level of interpersonal and
communications skills; and
(d) is able to supervise and provide direction and guidance to other employees including the ability to assist
in the provision of on-the-job training and induction; and
(e) exercises discretion within the scope of this grade;
and
(f) may exercise skills attained through the successful
completion of an appropriate warehousing certificate; and
(g) may perform indicative tasks at this level such as—
(i) liaising with management, suppliers and customers with respect to stores operations;
(ii) detailing and co-ordinating activities of other
storepersons and acting in a leading hand capacity for in excess of ten storepersons;
(h) maintaining control registers including inventory
control and being responsible for preparation and
reconciliation of regular reports or stock movements,
dispatches, etc;
(i) supervises the receipt and delivery of goods, records,
outgoing goods, responsible for the contents of a
store.
(25) Handyperson means a person who is not a tradesperson
and whose duties include the performance of routine repair
work and maintenance in and about the employer’s premises.
(26) Fork-lift driver means an employee who has a recognised fork-lift licence and who is engaged solely on the basis
of driving a fork-lift vehicle. For those employees who operate a fork-lift as only part of their duties, either food and
beverage grade 3 or storeperson grade 2 are applicable.
(27) Appropriate level of training means—
(a) completion of a training course and the employee
qualifying for an appropriate certificate relevant to
the employee’s particular classification; or
(b) that the employee’s skills have been assessed to
be at least the equivalent of those attained through
the suitable course described in sub-clause (a) assessment to be undertaken by a qualified skills
assessor.
(28) Introductory level means the level of an employee who
enters the industry and who has not demonstrated the competency requirements of level 1. Such an employee will remain
at this level for up to three months while the appropriate training for level 1 is undertaken and assessment made to move
from the introductory level to level 1. At the end of three
months from entry, an employee will move to level 1 other
than where agreement has been reached and recorded between
the employee and the employer that further training of up to
three months is required for the employee to achieve competence for movement to level 1.
3. Clause 6—Definitions—Renumber existing sub-clauses
(15), 16) and (17) as (29), (30) and (31) respectively.
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4. Clause 21—Wages—Delete existing clause and insert a
new clause 21.—Wage Rates as follows—
21.—WAGE RATES
(1) The following shall be the minimum fortnightly rates of
wage payable to full-time employees covered by this award—
Level
Level 1

Level 2

Level 3

Level 4

Level 5
Level 6

$ per Fortnight
Classification
1.7.01
1.1.02
1.7.02
Introductory
800.80
800.80 800.80
Food & Beverage Attendant Grade 1
830.00
832.00 834.20
Kitchen Attendant Grade1
Guest Services Grade 1
Gardener
General Hand
Yardman
Food & Beverage Attendant Grade 2
860.00
872.50 884.40
Cook Grade 1
Kitchen Attendant Grade 2
Storeperson Grade 1
Doorperson/Security Officer Grade 1
Guest Services Grade 2
Food & Beverage Attendant Grade 3
890.00
905.00 921.00
Cook Grade 2
Kitchen Attendant Grade 3
Guest Services Grade 3
Storeperson Grade 2
Timekeeper/Security Officer Grade 2
Handyperson
Forklift Driver
Cook Grade 3
945.00
965.00 984.40
Storeperson Grade 3
Food & Beverage Attendant Grade 4
(Tradesperson)
Guest Service Grade 4
Cook Grade 4
1010.00 1035.00 1067.80
Food & Beverage Supervisor
Guest Services Supervisor
Cook Grade 5
1060.00 1080.00 1105.60

(2) Arbitrated Safety Net Adjustments
The rates of pay in this award include arbitrated safety net
adjustments available since December 1993, under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against
any equivalent amount in the rate of pay received by employees since 1 November 1991 above the rate prescribed in the
Award, except where such absorption is contrary to the terms
of an industrial agreement.
Increases in rates of pay otherwise made under the State
Wage Case Principles, excepting those resulting from enterprise agreements, are not to be used to offset arbitrated safety
net adjustments.
(3) Service Pay
An employee classified as a Level 1 and who prior to (insert
the date the award is amended) was paid ‘service pay’ under
the award shall continue to receive that same ‘service pay’
amount whilst employed as a Level 1 employee by that employer. The ‘service pay’ amount shall not be increased or
absorbed into other payments at any time.
At any time after July 2003, any party may make an application to remove this clause. Further, the existence of this
clause and the payment of the ‘service pay’ amount does not
prejudice any such application.
A copy of the proposed variation may be inspected at my
office at the AXA Centre, 111 St George’s Terrace, Perth.
J. A. SPURLING,
Registrar.

MOTEL, HOSTEL, SERVICE FLATS AND
BOARDING HOUSE WORKERS’ AWARD, 1976.
No. 29 of 1974.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Application No. 379 of 1995
APPLICATION FOR VARIATION OF AWARD
ENTITLED “MOTEL, HOSTEL, SERVICE FLATS AND
BOARDING HOUSE WORKERS’ AWARD, 1976”
NOTICE is given that an application has been made to the
Commission by the Australia Liquor, Hospitality and
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Miscellaneous Workers Union, Western Australian Branch
under the Industrial Relations Act 1979 for a variation of the
above Award.
As far as relevant, those parts of the proposed variation which
relate to area of operation or scope are published hereunder.
1. Clause 6—Definitions—Delete existing subclauses (1)(12) and insert in lieu—
6—Definitions
Food and beverage
(1) Food and beverage attendant grade 1 means an employee
who is engaged in any of the following—
(a) picking up glasses;
(b) emptying ashtrays;
(c) general assistance to food and beverage attendants
of a higher grade not including service to customers;
(d) removing food plates;
(e) setting and/or wiping down tables;
(f) cleaning and tidying of associated areas.
(2) Food and beverage attendant grade 2 means an employee
who has not achieved the appropriate level of training and
who is engaged in any of the following—
(a) supplying, dispensing or mixing of liquor including
the sale of liquor from the bottle department;
(b) assisting in the cellar or bottle department;
(c) undertaking general waiting duties of both food and/
or beverage including cleaning of tables;
(d) receipt of monies;
(f) attending a snack bar;
(g) engaged on delivery duties.
(3) Food and beverage attendant grade 3 means an employee
who has the appropriate level of training and is engaged in
any of the following—
(a) supplying, dispensing or mixing of liquor including
the sale of liquor from the bottle department;
(b) assisting in the cellar or bottle department, where
duties could include working up to four hours per
day (averaged over the relevant work cycle) in the
cellar without supervision;
(c) undertaking general waiting duties of both food and
liquor including cleaning of tables;
(d) receipt and dispensing of monies;
(e) engaged on delivery duties; or
(f) in addition to the tasks performed by a food and beverage attendant grade 2 the employee is also involved
in—
(i) the operation of a mechanical lifting device;
or
(ii) attending a wagering (e.g. TAB) terminal, electronic gaming terminal or similar terminal.
(g) and/or means an employee who is engaged in any of
the following—
• full control of a cellar or liquor store (including the receipt, delivery and recording of goods
within such an area);
• mixing a range of sophisticated drinks;
• supervising food and beverage attendants of
a lower grade;
• taking reservations, greeting and seating
guests;
• training food and beverage attendants of a
lower grade.
(4) Food and beverage attendant (tradesperson) grade 4
means an employee who has completed an apprenticeship in
waiting or who has passed the appropriate trade test and as
such carries out specialised skilled duties in a fine dining room
or restaurant.
(5) Food and beverage supervisor means an employee who
has the appropriate level of training including a supervisory
course and who has the responsibility for supervision, training and co-ordination of food and beverage staff, or stock
control for a bar or series of bars.
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(6) Liquor service employee means a person employed to
sell or dispense liquor in bars and/or bottle departments or
shops and includes a cellar employee.
Kitchen
(7) Kitchen attendant grade 1 means an employee engaged
in any of the following—
(a) general cleaning duties within a kitchen or food
preparation area and scullery, including the cleaning of cooking and general utensils used in a kitchen
and restaurant;
(b) assisting employees who are cooking;
(c) assembly and preparation of ingredients for cooking; or
(d) general pantry duties.
(8) Kitchen attendant grade 2 means an employee who has
the appropriate level of training, and who is engaged in specialised non-cooking duties in a kitchen or food preparation
area, or supervision of kitchen attendants.
(9) Kitchen attendant grade 3 means an employee who has
the appropriate level of training including a supervisory course,
and has the responsibility for the supervision, training and
co-ordination of kitchen attendants of a lower grade.
(10) Cook grade 1 means an employee who carries out cooking of breakfasts and snacks, baking, pastry cooking or
butchering.
(11) Cook grade 2 means an employee who has the appropriate level of training and who performs cooking duties
including baking, pastry cooking or butchering.
(12) Cook (tradesperson) grade 3 means a “commi chef” or
equivalent who has completed an apprenticeship or who has
passed the appropriate trade test, and who is engaged in cooking, baking, pastry cooking or butchering duties.
(13) Cook (tradesperson) grade 4 means a “demi chef” or
equivalent who has completed an apprenticeship or has passed
the appropriate trade test and who is engaged to perform general or specialised cooking, butchering, baking or pastry
cooking duties and/or supervises and trains other cooks and
kitchen employees.
(14) Cook (tradesperson) grade 5 means a “chef de partie”
or equivalent who has completed an apprenticeship or has
passed the appropriate trade test in cooking, butchering, baking or pastry cooking and has completed additional appropriate
training who performs any of the following—
(a) general and specialised duties including supervision
or training of other kitchen staff;
(b) ordering and stock control; or
(c) solely responsible for other cooks and other kitchen
employees in a single kitchen establishment.
Guest service
(15) Guest service grade 1 means an employee who performs any of the following—
(a) laundry and/or linen duties which may include minor repairs to linen or clothing such as buttons, zips,
seams, and working with flat materials;
(b) the collection and delivery of guests personal dry
cleaning and laundry, linen and associated materials
to and from accommodation areas;
(c) performs general cleaning duties; or
(d) parking guest cars.
(16) Guest service grade 2 means an employee who has not
achieved the appropriate level of training and who is engaged
in any of the following—
(a) servicing accommodation areas and cleaning thereof;
(b) receiving and assisting guests at the entrance to the
establishment;
(c) driving a passenger vehicle or courtesy bus;
(d) transferring guests baggage to and from rooms;
(e) assisting in the dry cleaning process;
(f) cleaning duties using specialised equipment and
chemicals; or
(g) providing butler services such as food, beverage and
personalised guest service.
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(17) Guest service grade 3 means an employee who has the
appropriate level of training and who is engaged in any of the
following—
(a) supervising guest service employees of a lower
grade;
(b) providing butler services such as food, beverage and
personalised guest service;
(c) major repair of linen and/or clothing including basic tailoring and major alterations and refitting; or
(d) dry cleaning.
(18) Guest service grade 4 means an employee who has
completed an apprenticeship or who has passed the appropriate trade test or otherwise has the appropriate level of training
to perform the work of a tradesperson in dry cleaning, tailoring or as a butler.
(19) Guest service supervisor means an employee with the
appropriate level of training including a supervisory course,
who supervises, trains and co-ordinates the work of employees engaged in a housekeeping department.
Security
(20) Doorperson/security officer grade 1 means a person
who assists in maintenance of dress standards and good order
at an establishment.
(21) Timekeeper/security officer grade 2 means a person
who is responsible for timekeeping of staff, for the security of
keys, for the checking in and out of delivery vehicles and/or
for the supervision of doorperson/security officer grade 1 personnel.
Stores and other activities
(22) Storeperson grade 1 means an employee who receives
and stores general and perishable goods and cleans the store
area.
(23) Storeperson grade 2 means an employee who, in addition to the duties for a storeperson grade 1, may also operate
mechanical lifting equipment such as a fork-lift and/or who
may perform duties of more complex nature.
(24) Storeperson grade 3 means an employee who has the
appropriate level of training and who—
(a) implements quality control techniques and procedures; and
(b) understands and is responsible for a stores/warehouse
area or a large section of such an area; and
(c) has a highly developed level of interpersonal and
communications skills; and
(d) is able to supervise and provide direction and guidance to other employees including the ability to assist
in the provision of on-the-job training and induction; and
(e) exercises discretion within the scope of this grade;
and
(f) may exercise skills attained through the successful
completion of an appropriate warehousing certificate; and
(g) may perform indicative tasks at this level such as—
(i) liaising with management, suppliers and customers with respect to stores operations;
(ii) detailing and co-ordinating activities of other
storepersons and acting in a leading hand capacity for in excess of ten storepersons;
(h) maintaining control registers including inventory
control and being responsible for preparation and
reconciliation of regular reports or stock movements,
dispatches, etc;
(i) supervises the receipt and delivery of goods, records,
outgoing goods, responsible for the contents of a
store.
(25) Handyperson means a person who is not a tradesperson
and whose duties include the performance of routine repair
work and maintenance in and about the employer’s premises.
(26) Fork-lift driver means an employee who has a recognised fork-lift licence and who is engaged solely on the basis
of driving a fork-lift vehicle. For those employees who operate a fork-lift as only part of their duties, either food and
beverage grade 3 or storeperson grade 2 are applicable.
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(27) Appropriate level of training means—
(a) completion of a training course and the employee
qualifying for an appropriate certificate relevant to
the employee’s particular classification; or
(b) that the employee’s skills have been assessed to be
at least the equivalent of those attained through the
suitable course described in sub-clause (a) assessment to be undertaken by a qualified skills assessor.
(28) Introductory level means the level of an employee who
enters the industry and who has not demonstrated the competency requirements of level 1. Such an employee will remain
at this level for up to three months while the appropriate training for level 1 is undertaken and assessment made to move
from the introductory level to level 1. At the end of three
months from entry, an employee will move to level 1 other
than where agreement has been reached and recorded between
the employee and the employer that further training of up to
three months is required for the employee to achieve competence for movement to level 1.
3. Clause 6—Definitions—Renumber existing sub-clauses
(13), (14) and (15) as (29), (30) and (31) respectively.
4. Clause 21—Wages—Delete existing clause and insert a
new clause 21.—Wage Rates as follows—
21.—WAGE RATES
(1) The following shall be the minimum fortnightly rates of
wage payable to full-time employees covered by this award—
Level
Level 1

Level 2

Level 3

Level 4

Level 5
Level 6

$ per Fortnight
Classification
1.7.01
1.1.02
1.7.02
Introductory
800.80
800.80 800.80
Food & Beverage Attendant Grade 1
830.00
832.00 834.20
Kitchen Attendant Grade1
Guest Services Grade 1
Gardener
General Hand
Yardman
Food & Beverage Attendant Grade 2
860.00
872.50 884.40
Cook Grade 1
Kitchen Attendant Grade 2
Storeperson Grade 1
Doorperson/Security Officer Grade 1
Guest Services Grade 2
Food & Beverage Attendant Grade 3
890.00
905.00 921.00
Cook Grade 2
Kitchen Attendant Grade 3
Guest Services Grade 3
Storeperson Grade 2
Timekeeper/Security Officer Grade 2
Handyperson
Forklift Driver
Cook Grade 3
945.00
965.00 984.40
Storeperson Grade 3
Food & Beverage Attendant Grade 4
(Tradesperson)
Guest Service Grade 4
Cook Grade 4
1010.00 1035.00 1067.80
Food & Beverage Supervisor
Guest Services Supervisor
Cook Grade 5
1060.00 1080.00 1105.60

(2) Arbitrated Safety Net Adjustments
The rates of pay in this award include arbitrated safety net
adjustments available since December 1993, under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against
any equivalent amount in the rate of pay received by employees since 1 November 1991 above the rate prescribed in the
Award, except where such absorption is contrary to the terms
of an industrial agreement.
Increases in rates of pay otherwise made under the State
Wage Case Principles, excepting those resulting from enterprise agreements, are not to be used to offset arbitrated safety
net adjustments.
A copy of the proposed variation may be inspected at my
office at the AXA Centre, 111 St George’s Terrace, Perth.
J. A. SPURLING,
Registrar.
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RESTAURANT, TEAROOM AND CATERING
WORKERS’ AWARD, 1979.
No. R48 of 1978.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Application No. 381 of 1995
APPLICATION FOR VARIATION OF AWARD
ENTITLED “RESTAURANT, TEAROOM AND
CATERING WORKERS’ AWARD, 1979”
NOTICE is given that an application has been made to the
Commission by the Australia Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch under the
Industrial Relations Act 1979 for a variation of the above Award.
As far as relevant, those parts of the proposed variation which
relate to area of operation or scope are published hereunder.
1. Clause 6—Definitions—Delete existing subclauses (1)(8) and insert in lieu—
6—Definitions
Food and beverage
(1) Food and beverage attendant grade 1 means an employee
who is engaged in any of the following—
(a) picking up glasses;
(b) emptying ashtrays;
(c) general assistance to food and beverage attendants
of a higher grade not including service to customers;
(d) removing food plates;
(e) setting and/or wiping down tables;
(f) cleaning and tidying of associated areas.
(2) Food and beverage attendant grade 2 means an employee
who has not achieved the appropriate level of training and
who is engaged in any of the following—
(a) supplying, dispensing or mixing of liquor including
the sale of liquor from the bottle department;
(b) assisting in the cellar or bottle department;
(c) undertaking general waiting duties of both food and/
or beverage including cleaning of tables;
(d) receipt of monies;
(e) attending a snack bar;
(f) engaged on delivery duties.
(3) Food and beverage attendant grade 3 means an employee
who has the appropriate level of training and is engaged in
any of the following—
(a) supplying, dispensing or mixing of liquor including
the sale of liquor from the bottle department;
(b) assisting in the cellar or bottle department, where
duties could include working up to four hours per
day (averaged over the relevant work cycle) in the
cellar without supervision;
(c) undertaking general waiting duties of both food and
liquor including cleaning of tables;
(d) receipt and dispensing of monies;
(e) engaged on delivery duties; or
(f) in addition to the tasks performed by a food and beverage attendant grade 2 the employee is also involved
in—
(i) the operation of a mechanical lifting device;
or
(ii) attending a wagering (e.g. TAB) terminal, electronic gaming terminal or similar terminal.
(g) and/or means an employee who is engaged in any of
the following—
• full control of a cellar or liquor store (including the receipt, delivery and recording of goods
within such an area);
• mixing a range of sophisticated drinks;
• supervising food and beverage attendants of
a lower grade;
• taking reservations, greeting and seating
guests;
• training food and beverage attendants of a
lower grade.
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(4) Food and beverage attendant (tradesperson) grade 4
means an employee who has completed an apprenticeship in
waiting or who has passed the appropriate trade test and as
such carries out specialised skilled duties in a fine dining room
or restaurant.
(5) Food and beverage supervisor means an employee who
has the appropriate level of training including a supervisory
course and who has the responsibility for supervision, training and co-ordination of food and beverage staff, or stock
control for a bar or series of bars.
(6) Liquor service employee means a person employed to
sell or dispense liquor in bars and/or bottle departments or
shops and includes a cellar employee.
Kitchen
(7) Kitchen attendant grade 1 means an employee engaged
in any of the following—
(a) general cleaning duties within a kitchen or food
preparation area and scullery, including the cleaning of cooking and general utensils used in a kitchen
and restaurant;
(b) assisting employees who are cooking;
(c) assembly and preparation of ingredients for cooking; or
(d) general pantry duties.
(8) Kitchen attendant grade 2 means an employee who has
the appropriate level of training, and who is engaged in specialised non-cooking duties in a kitchen or food preparation
area, or supervision of kitchen attendants.
(9) Kitchen attendant grade 3 means an employee who has
the appropriate level of training including a supervisory course,
and has the responsibility for the supervision, training and
co-ordination of kitchen attendants of a lower grade.
(10) Cook grade 1 means an employee who carries out cooking of breakfasts and snacks, baking, pastry cooking or
butchering.
(11) Cook grade 2 means an employee who has the appropriate level of training and who performs cooking duties
including baking, pastry cooking or butchering.
(12) Cook (tradesperson) grade 3 means a “commi chef” or
equivalent who has completed an apprenticeship or who has
passed the appropriate trade test, and who is engaged in cooking, baking, pastry cooking or butchering duties.
(13) Cook (tradesperson) grade 4 means a “demi chef” or
equivalent who has completed an apprenticeship or has passed
the appropriate trade test and who is engaged to perform general or specialised cooking, butchering, baking or pastry
cooking duties and/or supervises and trains other cooks and
kitchen employees.
(14) Cook (tradesperson) grade 5 means a “chef de partie”
or equivalent who has completed an apprenticeship or has
passed the appropriate trade test in cooking, butchering, baking or pastry cooking and has completed additional appropriate
training who performs any of the following—
(a) general and specialised duties including supervision
or training of other kitchen staff;
(b) ordering and stock control; or
(c) solely responsible for other cooks and other kitchen
employees in a single kitchen establishment.
Guest service
(15) Guest service grade 1 means an employee who performs any of the following—
(a) laundry and/or linen duties which may include minor repairs to linen or clothing such as buttons, zips,
seams, and working with flat materials;
(b) performs general cleaning duties; or
(c) parking guest cars.
(16) Guest service grade 2 means an employee who has not
achieved the appropriate level of training and who is engaged
in any of the following—
(a) receiving and assisting guests at the entrance to the
establishment;
(b) driving a passenger vehicle or courtesy bus;
(c) assisting in the dry cleaning process;

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

(d) cleaning duties using specialised equipment and
chemicals; or
(e) providing butler services such as food, beverage and
personalised guest service.
(17) Guest service grade 3 means an employee who has the
appropriate level of training and who is engaged in any of the
following—
(a) supervising guest service employees of a lower
grade;
(b) providing butler services such as food, beverage and
personalised guest service;
(c) major repair of linen and/or clothing including basic tailoring and major alterations and refitting; or
(d) dry cleaning.
(18) Guest service grade 4 means an employee who has
completed an apprenticeship or who has passed the appropriate trade test or otherwise has the appropriate level of training
to perform the work of a tradesperson in dry cleaning, tailoring or as a butler.
(19) Guest service supervisor means an employee with the
appropriate level of training including a supervisory course,
who supervises, trains and co-ordinates the work of
employees engaged in a Guest Service department.
Security
(20) Doorperson/security officer grade 1 means a person
who assists in maintenance of dress standards and good order
at an establishment.
(21) Timekeeper/security officer grade 2 means a person
who is responsible for timekeeping of staff, for the security of
keys, for the checking in and out of delivery vehicles and/or
for the supervision of doorperson/security officer grade 1 personnel.
Stores and other activities
(22) Storeperson grade 1 means an employee who receives
and stores general and perishable goods and cleans the store
area.
(23) Storeperson grade 2 means an employee who, in addition to the duties for a storeperson grade 1, may also operate
mechanical lifting equipment such as a fork-lift and/or who
may perform duties of more complex nature.
(24) Storeperson grade 3 means an employee who has the
appropriate level of training and who—
(a) implements quality control techniques and procedures; and
(b) understands and is responsible for a stores/warehouse
area or a large section of such an area; and
(c) has a highly developed level of interpersonal and
communications skills; and
(d) is able to supervise and provide direction and guidance to other employees including the ability to assist
in the provision of on-the-job training and induction; and
(e) exercises discretion within the scope of this grade;
and
(f) may exercise skills attained through the successful
completion of an appropriate warehousing certificate; and
(g) may perform indicative tasks at this level such as—
(i) liaising with management, suppliers and customers with respect to stores operations;
(ii) detailing and co-ordinating activities of other
storepersons and acting in a leading hand capacity for in excess of ten storepersons;
(h) maintaining control registers including inventory
control and being responsible for preparation and
reconciliation of regular reports or stock movements,
dispatches, etc;
(i) supervises the receipt and delivery of goods, records,
outgoing goods, responsible for the contents of a
store.
(25) Handyperson means a person who is not a tradesperson
and whose duties include the performance of routine repair
work and maintenance in and about the employer’s premises.

273

(26) Fork-lift driver means an employee who has a recognised fork-lift licence and who is engaged solely on the basis
of driving a fork-lift vehicle. For those employees who operate a fork-lift as only part of their duties, either food and
beverage grade 3 or storeperson grade 2 are applicable.
(27) Appropriate level of training means—
(a) completion of a training course and the employee
qualifying for an appropriate certificate relevant to
the employee’s particular classification; or
(b) that the employee’s skills have been assessed to be
at least the equivalent of those attained through the
suitable course described in sub-clause (a) assessment to be undertaken by a qualified skills assessor.
(28) Introductory level means the level of an employee who
enters the industry and who has not demonstrated the competency requirements of level 1. Such an employee will remain
at this level for up to three months while the appropriate training for level 1 is undertaken and assessment made to move
from the introductory level to level 1. At the end of three
months from entry, an employee will move to level 1 other
than where agreement has been reached and recorded between
the employee and the employer that further training of up to
three months is required for the employee to achieve competence for movement to level 1.
3. Clause 6—Definitions—Renumber existing sub-clauses
(13), (14) and (15) as (29), (30) and (31) respectively.
4. Clause 21—Wages—Delete existing clause and insert a
new clause 21.—Wage Rates as follows—
21.—WAGE RATES
(1) The following shall be the minimum fortnightly rates of
wage payable to full-time employees covered by this award—
Level
Level 1

Level 2

Level 3

Level 4

Level 5
Level 6

$ per Fortnight
Classification
1.7.01
1.1.02
1.7.02
Introductory
800.80
800.80 800.80
Food & Beverage Attendant Grade 1
830.00
832.00 834.20
Kitchen Attendant Grade1
Guest Services Grade 1
Gardener
General Hand
Yardman
Food & Beverage Attendant Grade 2
860.00
872.50 884.40
Cook Grade 1
Kitchen Attendant Grade 2
Storeperson Grade 1
Doorperson/Security Officer Grade 1
Guest Services Grade 2
Food & Beverage Attendant Grade 3
890.00
905.00 921.00
Cook Grade 2
Kitchen Attendant Grade 3
Guest Services Grade 3
Storeperson Grade 2
Timekeeper/Security Officer Grade 2
Handyperson
Forklift Driver
Cook Grade 3
945.00
965.00 984.40
Storeperson Grade 3
Food & Beverage Attendant Grade 4
(Tradesperson)
Guest Service Grade 4
Cook Grade 4
1010.00 1035.00 1067.80
Food & Beverage Supervisor
Guest Services Supervisor
Cook Grade 5
1060.00 1080.00 1105.60

(2) Arbitrated Safety Net Adjustments
The rates of pay in this award include arbitrated safety net
adjustments available since December 1993, under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against
any equivalent amount in the rate of pay received by employees since 1 November 1991 above the rate prescribed in the
Award, except where such absorption is contrary to the terms
of an industrial agreement.
Increases in rates of pay otherwise made under the State
Wage Case Principles, excepting those resulting from enterprise agreements, are not to be used to offset arbitrated safety
net adjustments.
A copy of the proposed variation may be inspected at my
office at the AXA Centre, 111 St George’s Terrace, Perth.
J. A. SPURLING,
Registrar.
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PUBLIC SERVICE
ARBITRATOR—
Matters Dealt With—
ACTIONS OF THE EMPLOYER IN RELATION TO
MR KEN WHEELER.
2001 WAIRC 01730
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE CIVIL SERVICE ASSOCIATION
OF
WESTERN
AUSTRALIA
INCORPORATED, APPLICANT
v.
CHIEF EXECUTIVE OFFICER WATER
CORPORATION, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
MONDAY, 8 JANUARY 2001
FILE NO/S
P 39 OF 2000
CITATION NO. 2001 WAIRC 01730
_______________________________________________________________________________

Result

Application pursuant to Section 80E of
the Industrial Relations Act 1979
withdrawn by leave

_______________________________________________________________________________

Order.
WHEREAS this is an application pursuant to Section 80E of
the Industrial Relations Act 1979; and
WHEREAS on the 5th day of January 2001 the Applicant
filed a Notice of Discontinuance in respect of the application;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
THAT this application be, and is hereby withdrawn by
leave.
(Sgd.) P. E. SCOTT,
[L.S.]
Public Service Arbitrator.

2000 WAIRC 01554
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE CIVIL SERVICE ASSOCIATION
OF
WESTERN
AUSTRALIA
INCORPORATED, APPLICANT
v.
THE PRESIDING OFFICERS AT
PARLIAMENT
HOUSE;
THE
PRESIDENT OF THE LEGISLATIVE
COUNCIL; THE SPEAKER OF THE
LEGISLATIVE
ASSEMBLY,
RESPONDENTS
CORAM
COMMISSIONER P E SCOTT
DELIVERED
TUESDAY, 12 DECEMBER 2000
FILE NO
P 7 OF 2000
CITATION NO.
_________________________________________________________________________

Result

Application pursuant to Section 80E
dismissed

_________________________________________________________________________

Order.
WHEREAS this is an application pursuant to Section 80 E(1)
of the Industrial Relations Act 1979; and
WHEREAS on the 17th day of March 2000, 12th day of
April 2000, the 25th day of August 2000, and the 11th day of
October 2000 the Commission convened conferences for the
purpose of conciliating between the parties, however, agreement was not reached; and
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WHEREAS the application was set down for hearing and
determination on the 14th and 15th days of December 2000;
and
WHEREAS by an email to the Commission dated the 11th
day of December 2000 the Applicant advised that it wished to
discontinue the application;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner
Public Service Arbitrator.

INDUSTRIAL MAGISTRATE—
Complaints before—
IN THE INDUSTRIAL MAGISTRATE’S
COURT OF WESTERN AUSTRALIA
HELD AT PERTH.
Complaint No. 98 of 2000.
Date Heard: 29 November 2000.
BEFORE: G. Cicchini I.M.
Between—
NAOMI ANNE ROBERTS
Complainant
and
SNOGRIN PTY LTD T/A ECLIPSE HARDWARE
Defendant.
Appearances—
Mr G McCorry appeared as agent for the Complainant.
Mr C Newcombe appeared for the Defendant.
Reasons for Decision.
(Given extemporaneously at the conclusion of the
hearing, extracted from the transcript of proceedings and
edited by His Worship)
HIS WORSHIP: The complainant, by her claim, alleges that
the defendant is in breach of the Minimum Conditions of
Employment Act 1993 in that, without lawful authority, it
deducted from her pay the sum of $3031.71. That amount is
comprised of a payment due for annual leave in the sum of
$1827.84 for 17 days of accrued but untaken leave accrued
between 1996 and 24 March 2000; the sum of $675 in unpaid
commission, and further, one week’s wages in the sum of
$537.60 (An amount of $8.73 was paid to the complainant
subsequent to her termination).
The complainant, during the course of submissions, abandoned her claim for commission. It is quite clear that on the
evidence that claim simply cannot be made out. Indeed,
amongst other things, she in her own testimony conceded that
the claim for payment of the commission could not be made
out because the criteria for its payment was not met.
I am accordingly left with the two narrow issues which are
before me which relate to the untaken annual leave and the
week’s pay.
The evidence on those issues comes from two witnesses
only, they being the complainant on the one hand and the defendant’s director, Mr Colin Newcombe, on the other. The
pillar of the defendant’s defence in relation to the issue of
annual leave is that the defendant was not employed by the
defendant company at the relevant time. The evidence given
by Mr Newcombe, and which is the subject of the statutory
declaration that he filed yesterday which is an exhibit before
the court, is that from l July 1999 onwards, he in his personal
capacity employed the complainant rather than the company.
He accordingly says that, taking into account that leave was
taken during the Christmas period in 1999/2000, the complainant cannot now be owed the amount of annual leave said
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to be owing and untaken. Indeed he says that there would not
have been that amount of annual leave accrued during that
short period of nine months in any event.
Mr Newcombe alleges that the defendant was not the complainant’s employer at all during that material period. In that
regard it is clear to me that this particular ground of defence is
of recent origin. It was not communicated earlier nor referred
to in any of the materials before the court. Indeed there was
nothing like that contained in the statutory declaration filed in
June of this year which was actually declared on 28 June 2000
relating to the summary judgment application. The defendant
relies upon the documentary evidence in exhibit 4, in particular documents C12 to C15 inclusive to substantiate his
contention. Each of those documents, in my view, are selfserving, particularly document C12 which was created ex post
facto. As to document C15, that document is hotly disputed
by the complainant and she denies even executing that document. There is some real concern about the authenticity of
that particular document.
The evidence of the complainant on the other hand establishes that while she was working for the defendant she was
in fact in charge of executing administrative tasks. She was
advised of the fact that there was going to be some change to
the ownership of the entity known as Eclipse Hardware, however to her knowledge those arrangements had not been
finalised. Indeed, her evidence is that right up until she left
the employ of the defendant all bank accounts and cheques
that were drawn were in the name of the defendant. Furthermore her employer operated using the name of the defendant.
In that regard Mr Newcombe conceded that the company’s
accounts were continued to be used. He explained however
that that was due to the cost of changing everything over. The
situation was, in reality, that Eclipse operated under his sole
name and the company had nothing to do with it.
In my view the evidence overwhelmingly favours the complainant’s version and overwhelmingly dictates that the
defendant employed the complainant. In fact the defendant
Snogrin Pty Ltd was the complainant’s employer at the time
of termination. There was never any denial of that situation
until yesterday. Indeed, in a letter sent to the complainant’s
agent on 19 May 2000 (exhibit 3), Mr Newcombe refers to
the defendant as being employed by the defendant company,
and complained about the complainant giving away the company’s material and so forth. The letter shows on its face that
Eclipse Hardware was the trading name of Snogrin Pty Ltd.
All of what I have said really belies Mr Newcombe’s evidence
that he ran Eclipse. Essentially, when all is said and done, I do
not believe Mr Newcombe on this issue. I took the view that
his explanation concerning the entities was simply not credible particularly when subjected to cross-examination. The
evidence overwhelmingly favours the complainant in this
matter.
Mr Newcombe says that there were two separate entities
and they were entirely separate. Notwithstanding that it was
the case that the business used the company’s stationery and
the company’s accounts. He simply cannot have it both ways.
The entities were either separate or they were not. There was
nothing separate about the affairs of the two entities. The evidence otherwise dictates that the company employed the
complainant and was responsible for her payments. I accept
the complainant’s testimony in preference to Mr Newcombe’s
evidence on those matters of inconsistency in issue between
the parties.
I accept therefore that for the period of employment from
1996 to 24 March 2000 the complainant accrued 17 days of
untaken annual leave for which she was entitled to be paid on
termination. Her evidence in that regard is accepted. Mr
Newcombe’s evidence on that issue was entirely lacking. He
has access to the records of the company and could have produced them before the court to assist the defendant’s cause,
yet he came to the court today without such records, on the
pretext that it was not necessary. One would have thought that
the records, being available, could have been produced. There
is nothing supporting Mr Newcombe’s contention. Accordingly I am left with the complainant’s evidence and that
testimony which was acceptable as against Mr Newcombe’s
testimony which is not. Having preferred the complainant’s
testimony I find that the claim for annual leave has been made
out.
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As to the claim for a week’s pay, notice was given by the
complainant in accordance with the contract of employment.
I am satisfied of that on her evidence. I accept the complainant’s evidence in preference to Mr Newcombe’s, that initially
two week’s notice was given and thereafter that, by agreement, the notice was reduced to a week. The situation later
developed where the complainant was not required to remain
at work to complete her period of notice. I agree with Mr
McCorry in his submission that it is unlikely in the light of
what occurred that Mr Newcombe would have alleged impropriety on the part of the complainant and yet have required
her to continue working for the defendant. Indeed that is highly
improbable and flies in the face of reason. I accept that at a
tumultuous meeting on the Wednesday following the giving
of notice that the defendant through Mr Newcombe gave his
blessing for the complainant to leave her employment at that
time and not work any further. In those circumstances the claim
with respect to the week’s pay has been made out.
It is clear that both the accrued, untaken annual leave and
the week’s wage were payable and owing on 24 March 2000.
I am satisfied that there was a deduction made from the payment which was both in breach of the contract between the
parties and in breach of the provisions of section 17(c)(i) of
the Minimum Conditions of Employment Act 1993. The fact
that a deduction was made is evidenced by the fact that there
was a payment of $8.73. The payment was not generated automatically and there is no evidence to indicate that it may
have occurred by accident. Any contention of such is purely
speculative and I reject the same. The irresistible inference is
that there was a calculation made and payment was made accordingly in that amount. As a result of what I have said, it
follows that the complainant should have received $1827.84
for the outstanding annual leave and $537.60 being for the
week’s wages. That totals $2365.44. However she received
only the $8.73 and she is accordingly entitled to recover the
balance. The balance equates to $2356.71. For the reasons
that I have stated I find that the complaint has been proved
and that the complainant is entitled to recover $2356.71.
There is a claim for interest on the judgment and in my
view it is entirely appropriate that the claim for interest be
met in favour of the complainant. The complainant has suffered as a result of the non-payment of the outstanding amount
and as a consequence is entitled to recover interest pursuant
to section 32 of the Supreme Court Act. The appropriate rate
is that of 6% per annum. Accordingly, the defendant is to pay
interest on the judgment sum at the rate of 6% per annum for
the period 24 March 2000 to and including judgment, being
29 November 2000.
As to the disbursement, the complainant has been put to
cost in bringing the complaint before the court and is entitled
to recover the disbursement of $44.20. The other order sought
by the complainant is the imposition of a penalty. The provisions of the Minimum Conditions of Employment Act 1993
are enforced by virtue of the provisions of section 83 of the
Industrial Relations Act 1979, and that provision enables this
court to impose a penalty. In my view a penalty is appropriate. The complainant put the defendant on notice of the fact
that moneys were outstanding, and notwithstanding that, the
defendant has failed to pay the moneys. The legislation is one
which is in fact self-policing. It is almost in the form of the
type that is provided for by the Mining Act in relation to claims
under that Act. There is a parallel between the two jurisdictions in that it is left up to those persons who are affected by
the behaviour of others to take action to enforce the Act. By
virtue of that it is appropriate that the successful complainant
derive the benefits of any penalty to be imposed. I am therefore satisfied that a penalty ought to be paid to the complainant.
Accordingly, in this case, having regard to the fact that this
is the first time the defendant has been before the court in
respect of a matter of this type, and having regard to the general principles that apply to sentencing, which are apposite in
respect of this matter notwithstanding it relates to the imposition of civil penalties, I take the view that a penalty of $300 is
appropriate.
Accordingly the situation is that I make the following
orders—
Firstly, I find that the complaint is proved. Secondly, the
defendant is to pay to the complainant $2356.71. Thirdly,
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the defendant is to pay interest on the judgment sum of
$2356.71 at the rate of 6% per annum for the period 24
March 2000 to and including judgment, 29 November
2000. Fourthly, the defendant is to pay the complainant
the disbursements incurred of $44.20. Fifthly, and finally,
the defendant is to pay a penalty of $300 payable to the
complainant.
G. CICCHINI,
Industrial Magistrate.
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Result
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Applicant
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Mr M DeKerloy of Counsel and with him
Ms Z Ludbrook of Counsel
Mr A Randles of Counsel

_______________________________________________________________________________

1

Application alleging unfair dismissal
discontinued
Mr J. Belleville on behalf of himself as
the applicant.
Mr D. Sproule (as agent) on behalf of the
respondent.

_______________________________________________________________________________

Order.
WHEREAS an application was lodged in the Commission
pursuant to section 29 of the Industrial Relations Act 1979;
AND WHEREAS a conference between the parties was
convened;
AND WHEREAS the applicant advised the Commission
that an agreement had been reached subsequently between
the parties;
AND WHEREAS the Commission wrote to the applicant
on 15 November 2000 requesting that he confirm, within a
specified period of time, that the agreement had been implemented;
AND WHEREAS at the expiration of that period of time
the Commission had not heard from the applicant;
AND WHEREAS the Commission listed this matter For
Mention Only on 13 December 2000;
AND WHEREAS there was no appearance on behalf of the
applicant;
AND HAVING HEARD Mr J. Belleville on behalf of himself as the applicant and Mr D. Sproule (as agent) on behalf of
the respondent;
NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—
THAT the application be discontinued.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.

Application dismissed

3

4

5

6

7

Reasons for Decision.
This is an application made pursuant to section
29(1)(b)(ii) of the Industrial Relations Act, 1979 (the Act).
The applicant Mr Ryan Birkett worked for Stegbar Pty
Ltd (the respondent) as an external sales consultant until
24 August 1999 when he resigned. The applicant raised
with the respondent in his letter of resignation [Exhibit
RB1] the issue of outstanding commission payments. The
applicant says that commission sales to the amount of
$405,861 are outstanding. It is agreed between the parties
that this is the figure which represents delivered sales
and translates if payable to a total of $14,831.00 in
commission payments.
The issues between the parties are as follows—
1. Whether commission payments are payable post termination of employment
2. If commission payments are payable post termination then whether the amount payable should be
reduced by the monthly threshold sales figure of
$34,333; and
3. Whether the applicant having signed a waiver [Exhibit RB3] on termination is entitled to commission
payments in any event.
I do not consider credibility to be an issue in this matter.
There is nothing in the evidence of any of the four
witnesses which I would challenge on the grounds of
credibility. The evidence of all four witnesses has I
consider been provided honestly and to the best of their
recollections.
The primary argument is whether the contract provides
for, explicitly or impliedly, a provision whereby
commissions are no longer payable on termination of
employment. [Exhibit RB2] is the contract of
employment. The applicant says that parts of the contract
he had not seen on engagement, however, he does not
quibble with the terms of [Exhibit RB2]. The contract
provides for payment fortnightly on the basis of a salary
of $28,000 per annum plus $7,000 prepaid commission.
Additional commission payments are then payable if the
applicant earns more than a threshold figure of $412,000
per annum in invoice sales. This translates to a figure of
$34,333 on a monthly basis. If the gross margin of sales
is above this figure then once the monthly prepaid figure
and the reported errors are deducted further commission
is then payable.
The evidence is that the applicant was counselled
regarding his level of sales performance in the months
prior to his resignation. Three weeks prior to his
termination he was moved to an internal sales consultant’s
position, due to the downturn in his performance.
There is no expressed provision in the contract to cover
the circumstances of whether the commissions are payable
post termination or not. The applicant says that the
respondent seeks to imply that in the contract.
It is clear on the weight of evidence that the question as
to whether commissions are payable post termination has
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never arisen until Mr Birkett’s application. The respondent
has since amended all new contracts to make this plain
see [Exhibit LW 5]. It is clear from the weight of evidence
that the custom and practice is not to pay commission
post termination and I so find.
8 The contract operates to guarantee a minimum payment
of $35,000 per annum paid on a fortnightly basis and
reconciled on a monthly basis. The payment is all
commission related albeit that if on a monthly reconciled
basis the employee has earned less than the required
amount, deduction from earlier payment is not made,
instead the employee is counselled for his/her
underperformance. Commission on the base figure is
added to by the payment by the respondent of annual
leave and sick leave. In other words, even though the
remuneration is all commission related there is in effect a
guarantee of $35,000 per annum in income, plus leave
entitlements. In that sense it is not a normal commission
only contract.
9 The respondent says that added to this is the fact that the
reconciliation of commissions on invoice sales happens
at least several months after sales are made due to the
delivery of product and due to potential corrections on
the sales. They say the employee assists in dealing with
these corrections as the sales are based on building a
relationship with builders. The respondent says it would
be unreasonable to pay the applicant commission monies
post termination, as the applicant was not present to do
the work required to complete the sale arrangements. The
evidence on behalf of the respondent on this point is not
compelling. The extent of work required does not appear
to be significant.
10 The custom and practice of this employment relationship
is not to pay commissions post termination. Whilst the
contract is silent on this point it can be implied as part of
the contract and I so find (see Reginald Simmons—vBusiness Computers International Pty Ltd 65 WAIG
2039). Whilst the applicant may not have been aware of
this during his employment, he enjoyed the arrangement
of the contract whereby he was paid a guaranteed
fortnightly amount. In that sense, as stated this is not a
strictly commission only arrangement. The contract can
be more appropriately read as any additional commission
(ie additional to $35,000 per annum reconciled on a
monthly basis) is only payable once the threshold of
$412,000 per year is reached. There is no evidence before
the Commission as to whether this threshold for the year,
which Mr Purnell for the respondent says is worked on a
calendar year, has been met. The calculation is only done
on a monthly reconciled basis and the whole structure of
the contract is only performed on whilst the applicant is
employed by the respondent.
11 For the above reasons I would dismiss the application.
Having said this it is not necessary to deal with the issue
of the waiver [Exhibit RB 3] which was raised by the
respondent.
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Order.
HAVING heard Mr M DeKerloy of counsel on behalf of the
applicant and Mr A Randles of counsel on behalf of the respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
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Respondent

Application dismissed
Mr M DeKerloy of Counsel and with him
Ms Z Ludbrook of Counsel
Mr A Randles of Counsel

_______________________________________________________________________________

Application under s.29(1)(b)(i) of the
Industrial Relations Act 1979 dismissed.
Mr R McDonald
Mr S Kemp of counsel

_______________________________________________________________________________
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Applicant
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Reasons for Decision.
This is an application made under s.29(1)(b)(i) of the
Industrial Relations Act 1979 (“the Act”). Pauline Ann
Connor (“the Applicant”) claims that she was harshly,
oppressively or unfairly dismissed by Trams West Pty
Ltd (“the Respondent”) on 19 April 2000.
The Applicant was employed by the Respondent from
early 1993 until the date of her termination as a driver/
tour guide. It is common ground that the Applicant was
initially employed as a casual driver/tour guide but that
sometime prior to her dismissal the nature of her
engagement was permanent part-time. From 5 November
1997, the Applicant was employed to work on each
Monday and Wednesday. Further, from time to time she
worked additional hours when charter work was available.
The Respondent operated guided tours of Fremantle,
Mandurah and Subiaco on large passenger vehicles that
have been built to resemble trams. The Respondent
operates two large trams and one smaller tram in
Fremantle. At all material times the Applicant drove only
the smaller tram in Fremantle. She operated three separate
tour routes, the Historical Trail Tour, the Four Harbour
Tour and the Top of the Port Spectacular Tour. In addition,
from time to time she drove the small tram for special
charter tours and transfers to and from river cruises in the
Fremantle area.
Although the Applicant was licensed to drive both the
smaller and larger trams, the Applicant chose to drive
only the smaller tram, as she felt that she was unable to
safely control the larger trams. This meant that she was
only available to drive the small 23-seat tram and not
either of the larger trams.
The Respondent employs 14 drivers to operate the trams.
Some of those drivers only work one day per fortnight.
Further, all of the drivers except the Applicant operate
the large and the small trams.
On each of the tours and on most of the charters drivers/
tour guides were required to give a tour commentary. On
each tour the Applicant would give a general history of
Fremantle and make comments on specific historical
buildings and other places of interest.
One of the principle issues in dispute between the parties
is whether it was appropriate for the Applicant to include
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in her commentary topical issues, in particular to comment
on political issues. The Applicant contends that it was
appropriate for her to make such comments on issues that
concern the use of the harbour or the historic buildings
and places included in the tours. Further she contends
that such commentary is authorised by the reference in
the manuals by the requirement to keep up to date on
local issues.
8 The Applicant was issued with a Drivers’ Handbook in
June 1996. The Handbook was updated in April 1998.
The 1996 Handbook states—
“Commentaries are to be interesting, accurate and
objective. They are to be presented with enthusiasm
and allow for passenger questions. Drivers should
keep up to date on local issues and events through
reading of the local papers. Council Libraries (particularly the Fremantle Library situated in the
Council Building) have much information on the
history of Fremantle, the State and local historical
buildings. For drivers in Subiaco, Spillman’s book
“Subiaco, Identity Prized” is essential reading.”
9 The 1998 Handbook made similar comments—
“• Commentaries are to be interesting, accurate and
objective. They are to be presented with enthusiasm and allow for passenger questions.
• Drivers should keep up to date on local issues
and events through reading of the local papers.
Council Libraries (particularly the Fremantle Library situated in the Council Building) have much
information on the history of Fremantle, the State
and local historical buildings. For drivers in
Subiaco, Spillman’s book “Subiaco, Identity
Prized” is essential reading.
• Make sure commentaries for the two Fremantle
tours differ. The 4 Harbours deals with the harbours, the Historical with the history and
buildings on the route.
• On all tours advise passengers—
- That Trams West conduct tours in both
Fremantle and Subiaco.
- That the Subiaco tour includes a visit to
the “Eagles Nest” and Subiaco Oval.
- To take advantage of the savings offered
on their tickets.
- Discounted prison tours are available upon
presentation of tram tickets.
- That if they have enjoyed their tour to
please tell others.”
10 In April or May 1994, a complaint was received by the
Respondent from the office of Dr Carmen Lawrence that
the Applicant in the commentary given on a tour had been
critical of Dr Lawrence in respect of government
proposals for the development and future use of the
Fremantle Prison. When the complaint was received the
issue was discussed with the Applicant by the
Respondent’s then Operations Manager, Mr Pat Lynch.
As a result of the complaint the Applicant agreed to base
her commentary on more objective facts and agreed not
to merely report on the various opinions circulating on
such topics.
11 Shortly after that incident the Respondent received a
complaint from the Principal of the Lance Holt School.
The Principal complained that a driver of a tour had
referred to his pupils as “little ratbags”. The Principal
did not identify the driver. The Applicant and another
driver were spoken to about the incident. Both the
Applicant and the other driver were informed that this
type of comment was not acceptable and should not be
repeated. There was no evidence that the Applicant was
the driver in question. Further there was no evidence of
comments being made of a similar kind being made by
the Applicant or any other driver.
12 It appears from the evidence that the employment
relationship between the Applicant and the Respondent
was uneventful from 1994 until early February 2000. In
February 2000 the Applicant wrote to the Respondent’s
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director, Ms Elizabeth Hogg that she considered she was
not being paid at the correct award rate of pay for the
work that she was doing and requested an adjustment of
the rate of pay and back pay.
13 On 21 March 2000 Ms Hogg convened a breakfast
meeting at her home with all drivers including the
Applicant, and provided each one of them with copies of
draft individual workplace agreements. At that meeting
Ms Hogg also handed the Applicant a copy of a complaint
from a customer. There was no discussion about the
complaint at that meeting. The next day the Applicant
telephoned Ms Hogg about the complaint and the
Applicant agreed that she should respond to the criticisms
in writing. At the meeting on 21 March Ms Hogg advised
the Applicant and the other drivers that they were required
to sign and return the workplace agreements by 28 March
2000. The Applicant testified that at the meeting Ms Hogg
informed all the drivers that if they did not hand the
agreement back by next Tuesday they would be dismissed.
14 The letter of complaint was from a Mrs Fisher from York.
The letter states—
“On Monday 28 Feb. a friend and I visited Fremantle and decided to take the “Historical Tour” on the
city tram. Unfortunately this turned out to be a most
unpleasant experience, to say the least.
The tour operator (Pauline) was very aggressive from
the time she set foot on the tram. She conducted her
tour in a knowledgeable way but throughout her
commentary, “bagged” the Government past and
present whenever and wherever possible and thus
the tour became a Political platform on which to air
her grievances. She spoke of unfairness in Government, her interest in Unionism and generally her
displeasure in all things pertaining to rules and regulations. Both my friend and I were extremely
embarrassed and displeased with this lady’s attitude,
and at the end of the tour decided to speak to her
about it but the obvious aggression displayed deterred us from doing so; thus my letter to you.
A German lady (touring WA) asked Pauline if she
would mind speaking a little slower as she was having trouble in the interpretation. She was told to “sit
tight and listen and it will all come together later in
the tour”. Her commentary did not alter!
I feel very strongly about this lady’s conduct and
manner towards the paying clients on her tour. She
certainly knew her subject but her aggressive nature,
her lack of interest in the tourists’ wellbeing and her
very political attitude did nothing to enhance Fremantle and tourism in WA generally. These people,
in my opinion, are Ambassadors for your beautiful
city! They should be carefully selected people who
enjoy meeting people, are helpful and do not use the
position as a base for their political agendas.
To ensure this unfortunate situation does not continue, you may wish to look into the matter.”
15 The Applicant responded in writing to the complaint on
26 March 2000. Her response stated—
“Thank you for giving me the opportunity to respond
to the matters raised by Mrs Fisher in the letter that
you handed to me at the drivers’ meeting on 21 March.
Over the years I have had many letters from my passengers, almost all complimentary, but this is only
letter of complaint in my eight years on the job.
The basis of Mrs Fisher’s complaint is her personal
objection to my commentary on political grounds,
and the only “political” content of that commentary
is the contemporary social issues, which at the time
of Mrs Fisher’s tour were
• the Leighton Beach Project;
• the relocation or making of a new port;
• the impact of a new tourist development at
Victoria Quay on port activities; and
• the demolishing of the Grain Silos.
These issues are more matters of conservation rather
than politics, but all are matters that the Government
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of the day is promoting against considerable local
disagreement. My commentary, as it must, reflects
local views on that issue. Mrs Fisher may well have
a different view of what is politically desirable, but
that does not mean that the local view is wrong, or is
objectionable, or should not be put.
Mrs Fisher also notes with concern my acknowledgement of the part played by the Unions in the saving
of the heritage of this city. Unions are very much
part of Fremantle’s heritage and cultural history.
People who do the Prison tours compliment me on
how all the tours interrelate, and affirm my commentary.
The second issue raised by Mrs Fisher is her perception that I was aggressive, a suggestion that
personally disturbs me. If I appeared rushed on the
conclusion of the tour it was because I have many
tasks to perform between 12.45 and 1.30 and therefore cannot spend the time I would like on questions
after the tour. I attempt to direct all questions to the
other driver or the Tourist Bureau.
The perceived rudeness to our foreign visitor was
indeed not as it appeared. In my many years of experience with foreign speaking students and visitors
it takes approximately 10 minutes for one’s ear to
tune into my English. The trip from the Town Hall
to Monument Hill has quite a bit of information in
it, and can appear rushed. But after the Monument,
the commentary settles into a more relaxed tempo,
which is easier to understand. The speed at which I
deliver my tour strikes a balance between clarity and
information content, and indeed I have been
complimented many times on my clear articulation.
I am also disturbed by Mrs Fisher’s reference to my
not being a person who has respect for authority,
rules and regulation. On the contrary, I am a very
law-abiding person with a great respect for the law.
I absolutely agree with Mrs Fisher that we are the
ambassadors for our City, State and country, and
those who know me now (sic) my passion for Fremantle’s history and its ethos.
I am sorry that Mrs Fisher did not enjoy her day.
Perhaps she would like to talk to me at a time when
we both have more time, so that we could both get a
better appreciation of each other’s views, and seek
some common ground. Perhaps also you might issue a complimentary pass to Mrs Fisher and her
friend to give my tour a second look and join me on
the ‘Top of the Port’ spectacular on an available
Monday or Wednesday at 1.15pm.”
16 On the same day the Applicant wrote to Ms Hogg in
respect of the workplace agreement. In her letter she
advised Ms Hogg that she had a number of reservations
about the entitlements provided for in the agreement. The
Applicant then stated—
“For these reasons, and in consideration of the brief
period of time we have had to consider the matter, I
prefer to remain subject to the Award.
I would not rule out negotiating an agreement which
addresses the issues I raise.
Of course, the entering of a new agreement leaves
the existing dispute about outstanding wages unresolved. I would very much appreciate your making
the required adjustments.”
17 In relation to the Applicant’s response in respect of the
workplace agreement, Ms Hogg replied by letter to the
Applicant on 3 April 2000. After addressing the issues
raised by the Applicant in respect of the provisions of the
workplace agreement she stated—
“You may have further time to consider the
workplace agreement if it means of course that your
salary could go down to that in the part time Award
from Monday 10 April which is when we hope to
commence the new system. If you prefer to be subject to the award you are quite entitled to do so and
this decision is entirely yours.
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7 Regarding outstanding wages please write to me
what you consider is outstanding and why. It is my
belief that I have been quite fair on this matter but I
will be happy to discuss this with you when I have
your description of any discrepancy.”
18 On 2 April 2000, Ms Hogg responded to the Applicant’s
comments in respect of the Fisher complaint. In a letter
to the Applicant Ms Hogg stated—
“Thank you for your letter regarding Mrs Fisher’s
complaint. As you know I have always insisted that
my drivers give factual information and avoid personal opinion and issues political or otherwise.
This is not the first such complaint I have had regarding your commentary, you must remember Dr
Lawrence’s staff member made a very strong complaint and just last week we had a telephone call
reporting you had driven through a red light.
I must ask that you take more care when driving and
always refrain from including in your commentary
such local issues and your personal views on anything of a political nature. The matter is so serious I
must warn you that any further complaints of this
nature will lead to your job loss. After our long association I will be very disappointed to have this
happen so please take great care in future.”
19 On 9 April 2000 the Applicant wrote to Ms Hogg in
relation to the warning given in respect of the Fisher
complaint. In the letter to Ms Hogg the Applicant stated—
“Thank you for your letter of 2 April, although I am
concerned that in your response I seem to be found
guilty—without any investigation—of an offence
that is more a matter of political opinion than actual
wrongdoing on my part.
The Driver’s Handbook urges us to give commentaries that are interesting, accurate and objective, and
also up to date on local issues.
Local issues arise when the community hotly debates an issue, like the Victoria Quay Development,
Leighton Beach or the Collie Street car park, and
opinions are sharply divided.
In such cases an objective commentary can be seen
be (sic) either of the two sides as biased, and no
amount of rational debate or reason will change that
view.
I recall that Mrs Fisher took objection to my statement that the waterfront unions played a big role the
history of Fremantle. Perhaps she has a view about
unions that does not allow her to accept any comment on unions that may be favourable. That
disagreement seems to have coloured her opinion of
me in other matters. I am told in 1995 Dr Lawrence’s
staff (but not Dr Lawrence herself) also found my
commentary biased. I believe that it possible that
both objections have arisen from a more radical belief than the more common, middle of the road view.
I try to make my commentary topical, interesting
and acceptable for all my passengers.
I feel that it is unfair to judge my success over seven
years purely on two widely separated instances, when
I am constantly praised and thanked by my passengers. Surely your threat to dismiss me on the grounds
of my commentary is one that you will reconsider.
However, this incident has made me review my procedures, and on my own initiative I have enrolled in
a training course for tour guides, including giving
commentaries.
Although I do not seek any financial assistance, I
request you support by allowing me to re arrange
my roster so that I can attend the course. The course
starts on Wednesday 26th April, and runs for 16
weeks. Can I discuss with you alternative roster options that will permit me to survive financially while
I study to improve my performance as one of your
drivers.
Your letter also refers to a recent red light incident. I
would just like you to know that sometimes when I
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enter an intersection the lights turn amber. Because
of the braking distance and response times of the
tram, and in consideration of the comfort of the passengers, I may already be in the intersection as the
lights turn red. I assure you that this is quite safe,
and legal.”
20 Prior to sending this letter, the Applicant telephoned the
Respondent’s office and spoke to an employee of the
Respondent, Ms Edith Wellborne. The Applicant advised
Ms Wellborne she was unavailable to work on
Wednesdays for 16 weeks and asked for her roster to be
changed. The Applicant gave evidence that she informed
Ms Wellborne that she was going to do a course, so she
would not be available to work on Wednesdays, but she
was available to work Tuesdays, Thursdays, Fridays and
Sundays. The Applicant also gave evidence that she
presumed that Ms Hogg would re-arrange the roster so
as to provide her with work on a day other than
Wednesday. Although the Applicant said in her evidence
that she would be available to work on Thursdays she
later testified that the course ran for two days a week on
Wednesdays and Thursdays. The Applicant also testified
that she worked for other employers while she worked
for the Respondent. She had a regular job on Saturdays
for Porters Paints and she did other casual work.
21 It was suggested to Ms Hogg in cross-examination that
the Applicant worked on almost a fortnightly basis
throughout the whole winter on a Sunday during 1998,
so that there was no reason why she could not swap the
shift on a Wednesday for work on a Sunday. Ms Hogg
testified that in 1998 the Respondent did fewer tours than
in 2000. She said at the time the Applicant’s employment
was terminated Sunday was the busiest day of the week
in Fremantle and the only time the small tram was used
on Sunday was as a backup tram for transfers if there
were too many passengers for the large tram. Ms Hogg
also said that the small tram was only rostered to be driven
on Mondays and Wednesdays whilst the Applicant was
employed, as those days were usually quieter than other
days of the week and the Applicant did not wish to drive
the large tram. In particular the smaller tram had been
rostered on Mondays and Wednesdays to accommodate
the Applicant.
22 A few days before Ms Hogg received Ms Connor’s letter
requesting the re-arrangement of her roster she received
another complaint from a customer. In an email dated 6
April 2000, Mr and Mrs Treloar complained about the
Applicant’s commentary on a trip that the Applicant
conducted on 2 February 2000. The email stated—
“We have recently returned from a great holiday in
W.A. especially the beautiful city of Perth which we
were very impressed with.
We did however experience one disappointment that
lingers every time we think of the great time in Perth
and that was the trip on the Fremantle Tram. We went
on the 10am tour (Feb 2nd) with the commentary
consisting mostly of a tirade on the present Governments mishandling of the economy and the
privatisation of the wharves issue.
We were told that we were heading back to the dark
ages with the present wage reforms as this continued along with the tour commentary of the Fremantle
area.
We were quite amused by all this and gathered the
driver’s husband must have worked on the waterfront and was now out in the real world and finding
it quite different.
The incident that annoyed us and I am sure others
on the tour was the constant reference to the American takeover of the historical buildings in Fremantle
for extensions to their Universities and the locals
not getting any chance to purchase these buildings.
In front of us were two American visitors who were
clearly quite shocked to hear all this anti American
feeling as we went along. When we departed from
the tour one of the Americans mentioned that was
the first time on their Australian tour that they heard
anything like this on a conducted tour. We agreed it
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was very unusual and we went our separate ways
but feel I must convey our feelings to the management of Trams West that the guides stick to the
history of the area and not their own political feelings. Once again though we are very impressed with
all the transport system and tours (except the above)
and would definitely use them again on our next trip
to Perth.”
A copy of this email was provided to the Applicant on 10
April 2000. On 11 April 2000, Ms Hogg advised the
Applicant by letter that she would not be required for
work on Monday, 24 April 2000. The reason given was
that on Monday, 24 April 2000, the bigger tram would be
required because of a large group booking.
On 16 April 2000, the Applicant wrote to Ms Hogg—
“By refusing to roster me on April 24th you are diminishing my opportunities to earn a living. This is
the first time ever that you have refused to allocate
me alternative work, so I ask you to reconsider.”
Ms Hogg terminated the Applicant’s employment on 19
April 2000 and paid the Applicant five weeks’ wages in
lieu of notice. The Applicant was also paid wages up and
until the end of the pay period of 23 April 2000. Ms Hogg
said that she considered the Applicant’s unavailability to
work on Wednesdays for 16 weeks was a material breach
of her contract of employment. Ms Hogg said she also
took into account in making her decision to terminate,
the complaints from the customers, the red light incident
and the prior warnings.
When pressed Ms Hogg testified that the catalyst for
terminating the Applicant’s employment was the fact that
the Applicant could not work on Wednesdays for 16
weeks. Ms Hogg said that Wednesday was a day where
she could not get a driver and she was not able to drive
herself on Wednesdays because she worked at the
Fremantle Prison on Wednesdays. Further she said that
she did not have regular work for the Applicant on a
Sunday because the small tram is only used as a backup.
The Applicant claims in her application that her dismissal
was harsh, oppressive and unfair because—
“1. Complaints against my commentary have not
been fairly investigated and balanced against my
performance over many years and the letters of
praise received in that period.
2. No opportunity has been given to me to adjust
any apparent defects in my performance.
3. The complaint against my driving has not been
substantiated with sufficient precision to establish that it was indeed an offence.
4. The penalty has been applied harshly in that the
matters complained of do not usually result in
disciplinary action in the ordinary custom and
practice of the firm.
5. The disciplinary action followed my refusal to
sign a workplace agreement, and in the presence
of myself and other staff the managing director
confirmed that people who would not sign the
agreement would be dismissed.
6. My dismissal also followed my letter claiming
that I was underpaid by comparison with the
award rate.”
The onus is on the Applicant to demonstrate on the
balance of probabilities that she was unfairly dismissed.
In Ronald David Miles, Norman Shirley Miles, Gavin
Lee Miles v Rose & Crown Hiring Service trading as the
Undercliffe Nursing Home (1985) 65 WAIG 385
(“Undercliffe case”), the Industrial Appeal Court set out
the principles by which the Commission should be guided
in determining whether a dismissal is unfair. Brinsden J
(at 386) cited Walsh J in North West Council v Dunn
(1971) 129 CLR 427 at 263—
“… the question to be investigated is not a question
as to the respective legal rights of the employer and
the employee but a question whether the legal right
of the employer has been exercised so harshly or
oppressively against the employee as to amount to
an abuse of that right.”
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30 In relation to the Applicant’s first ground, the Applicant
contends that Ms Hogg should have arranged a meeting
with Mrs Fisher and the Applicant whereby the Applicant
would have an opportunity to answer Mrs Fisher’s
complaints. Whilst such an approach would be
appropriate if Mrs Fisher was a fellow employee, the
process suggested by the Applicant is in my view not
appropriate where a customer makes a complaint in the
hospitality and tourism industry.
31 In relation to the complaint from Mr and Mrs Treloar, the
Applicant alleged the making of the complaint was
contrived by Ms Hogg. Despite her allegation there was
no evidence that the complaint was contrived. However
the Applicant does properly point out that whilst the
complaint from Mr and Mrs Treloar was received after
she received a warning that any further complaints about
her commentary would lead to her job loss, the tour taken
by Mr and Mrs Treloar was prior to the tour taken by Mrs
Fisher.
32 In Ground 2, the Applicant says that she had no
opportunity to improve her performance. The Applicant
gave uncontradicted evidence that during the course of
her employment she had received many compliments and
produced three complimentary letters from customers of
the Respondent. She also gave uncontradicted evidence
that whilst employed by the Respondent she had
conducted tours for about 22,000 people and had only
received three complaints about her commentary.
33 It is clear from complaints that at least four customers
found the Applicant’s commentary offensive. However
in light of the fact that the Applicant only had three
complaints in seven years and that each of the three
complaints related to tours that predated the warning letter,
if the Respondent had dismissed the Applicant only on
grounds of the three complaints, I would be of the view
that the Applicant’s termination was unfair.
34 In relation to Grounds 3 and 4, the Applicant conceded
in her letter to Ms Hogg on 9 April 2000 that because of
the braking distance and response times of the tram she
may be in an intersection when the lights turned red. Ms
Hogg contends she regarded this incident as serious as
passengers were on the tram. However, it was established
during the course of the hearing that two other tram drivers
employed by the Respondent had been fined for
contravening a red light signal whilst driving one of the
Respondent’s trams and no disciplinary action had been
taken against them. Ms Phyllis Stoddart gave evidence
that whilst she was working with Ms Hogg one evening
and whilst Ms Hogg was driving, Ms Hogg drove through
a red light and rolled through at least one stop sign. She
also testified that such incidents were treated by the other
drivers as a normal hazard of driving a slow, heavy tram
through city traffic. Ms Hogg denied that she ever drove
through a red light or rolled through a stop sign. Whilst
there is a clear conflict between the evidence given by
Ms Stoddart and Ms Hogg in respect of Ms Hogg’s
conduct, it is not necessary to make a finding on this
issue. In light of the fact that two other drivers had in the
past been fined for contravening a red light signal and no
action had been taken against them, termination on this
ground alone would in my opinion unfair.
35 As to Ground 5, although the Applicant contends that
she was informed by Ms Hogg that if she did not sign the
workplace agreement she would be dismissed, her
testimony in respect of this issue is not supported by
documentary evidence. In a letter to Ms Hogg dated 26
March 2000, the Applicant advised Ms Hogg that unless
they were able to negotiate an agreement she preferred to
remain subject to the Award. Further when Ms Hogg
responded in a letter dated 3 April 2000 she informed the
Applicant that if she preferred to remain subject to the
Award, she was entitled to do so.
36 In respect of Ground 6, no evidence was given or
submissions made to support the contention that the
Applicant’s employment was terminated because she
claimed that she had not been paid in accordance with
the rates prescribed in the Award.
37 The Respondent contends that the catalyst for terminating
the Applicant’s employment was that the Applicant
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advised she would be unavailable to work on Wednesday
for 16 weeks from 26 April 2000. It was conceded by the
Applicant that she was contractually bound to work on
Monday and Wednesday of each week. However the
Applicant testified that she and other drivers regularly
swapped rostered days and that other drivers had taken
time off for holidays.
38 It was apparent from the Applicant’s evidence that she
did not seek Ms Hogg’s consent for change to the roster.
Ms Hogg testified that other drivers made arrangements
with her to take extended leave well in advance and that
such arrangements were made by consent.
39 Having considered all of the evidence, in particular to
the evidence given by the Applicant that she—
(a) gave only 17 days notice to the Respondent that
she was unable to work on Wednesdays for 16
consecutive weeks;
(b) did not seek the consent of the Respondent to not
be available to work on Wednesdays; and
(c) was only available to drive the small tram;
I have concluded that the Applicant has not discharged
the onus of proof that the Respondent acted harshly,
oppressively or unfairly in terminating her employment.
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Reasons for Decision.
This is an application pursuant to section 29(1)(b)(i) of
the Industrial Relations Act, 1979 (the Act). The applicant,
Mr Stephen Paul Davies contends that the respondent,
Nationwide Environmental Management Pty Ltd
summarily dismissed him on 24 May 2000. The applicant
seeks reinstatement to his position or in the alternative, if
reinstatement is impracticable, the maximum level of
compensation.
Mr Davies worked for the respondent as a pest control
technician from January 2000 until the time of
termination. His duties were to treat private properties
for infestations of insects. He was dismissed on 24 May
2000 by way of a letter from Mr Bill Allison, the Group
General Manager for the respondent [Exhibit SD3]. This
was preceded on 23 May 2000 by a meeting with Mr
Davies and company representatives whereby Mr Davies
was queried regarding an allegation of soliciting for a
cash job for an ant treatment at a private property in
Cannington. Following that meeting Mr Davies was
suspended on pay and asked to provide a reason why he
should not be terminated from his employment [Exhibit
SD2]. Mr Davies denied the allegation as put to him on
23 May 2000.
I consider that the essential element of this matter relates
to whether Mr Davies solicited for a cash job on 7 March
2000. Mr Davies said in evidence that he was advised at
the time of interview that solicitation for cash jobs would
mean dismissal from his employment for misconduct.
Evidence was given on behalf of the respondent by Mr
Smith and Mr Moyle that solicitation for cash on a job
was treated very seriously and that employees on
commencement were advised of this policy. Such
solicitation is treated as stealing from the company.
Stealing is an offence which typically could warrant
summary dismissal and the applicant knew, on his own
evidence, that soliciting for a cash job would mean
dismissal from his employment.
The key issue is then what was said between Mr Davies
and Mr Darren Kent, a tenant at the Cannington property,
on 7 March 2000. Mr Davies attended the property to
perform his normal pest control functions. It is common
that Mr Davies and Mr Kent had a conversation outside
the property. Mr Davies says that he never spoke to Mr
Kent about an ant treatment or that such treatment could
be performed for $20. Mr Kent says in evidence that he
considered that Mr Davies did seek $20 from him to
perform an ant treatment. He says that he thought that it
was a bit “sus” and told his co-tenant about it that night
when she complained that a video camera had gone
missing from the property.
I do not go to all the evidence of the representatives of
the Company. Much of this evidence was vague in terms
of timing of events, confusing or in several cases
contradictory. However, what is clear from this evidence,
in particular the evidence of Mr Bill Allison is that Mr
Davies, at the meeting of 23 May 2000, was made aware
of the allegation that he had solicited for a cash payment,
but he was not given any further details or in particular
the letter of Mr Kent [Exhibit BA1] dated 26 May 2000.
This letter came to the respondent after the date of
termination. The respondent relied on the report of a cotenant of Mr Kent whereby she had been advised by Mr
Kent of the solicitation for the cash job. In that sense the
respondent had not confirmed with Mr Kent as to
precisely what had been said by the applicant in the
conversation on 7 March 2000. The respondent had relied
on a second hand report from the co-tenant who had
earlier, ie on 8 March 2000, complained that a video
camera had been taken from her lounge room on the day
Mr Davies had sprayed for insects and placed baits in the
house.
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I find that it is probable that Mr Davies did solicit for a
cash payment of $20 to spray for ants on 7 March 2000.
In saying this I am convinced by the evidence of Mr Kent.
Mr Kent was straightforward in his evidence, and where
he was unsure in relation to detail, admitted to his lack of
certainty. However, it is clear in his mind that the applicant
was seeking $20 from him to do a job which he believed
the landlady had already arranged to be done. He says he
was later told by the applicant that the applicant had
contacted his base and was advised that it was part of the
contract. Mr Davies denied this when put to him on 23
May 2000 and denied it again in evidence and under cross
examination. Mr Kent had nothing to gain from making
the statement as at [Exhibit BA1] or from coming forward
to give evidence. His only interest he says was in assisting
his co-tenant to get her video camera back.
7 It is the evidence of Mr Smith and Mr Moyle for the
respondent that the price for doing an ant job is $85 at
least. In that sense, I think, it is less probable, as elicited
by Mr Llewellyn on behalf of the applicant in cross
examination, that the conversation, if there was one, was
that “it would only take $20 to fix this problem”. I am
left with conflicting evidence between Mr Kent and Mr
Davies and I accept Mr Kent’s evidence that such a
conversation took place.
8 It is also argued on behalf of the applicant that procedurally
the summary dismissal was unfair. Having found that Mr
Davies did solicit for a cash payment on 7 March 2000,
and I consider this as sufficient in the employment
relationship to warrant summary dismissal, I do not
consider it necessary to deal with all of the evidence on
behalf of the respondent. That being said I would add the
following. It is clear from the evidence that the discussion
with Mr Davies on 23 May 2000 was against a backdrop
of suspicion by the respondent of Mr Davies. This
suspicion was engendered by two earlier instances, one
in January 2000 where a Hilti drill went missing from a
van that Mr Davies drove and the incident on 7 March
2000 where a customer complained of a missing video
camera. It is clear that on both occasions Mr Davies was
spoken to about the missing goods and denied knowledge
of them and the matter was taken no further.
9 The incident on 7 March 2000 was followed up by the
tenant of the Cannington property who approached the
police. Whether the police investigations are still ongoing
is less certain. However, it is clear that no charges have
been made, from any of the instances, against Mr Davies
at this stage. The other instances which in large part led
to suspicion on behalf of the respondent of Mr Davies
were some anonymous phone calls advising the
respondent to be wary of Mr Davies, because it is alleged
he was a thief and had in his possession the Hilti drill and
video camera. These anonymous phone calls led the
respondent to contact the female tenant at the Cannington
property and then to contact the police. It is clear from
the evidence of the respondent that the police warned the
respondent about Mr Davies’ character. Against this
backdrop, and having been advised by the female tenant
of the alleged instance regarding solicitation for cash job
by Mr Davies, the respondent put the solicitation
accusation to Mr Davies on 23 May 2000. It is also clear
from the evidence that the respondent did not have first
hand information at that point in time of the conversation
between Mr Davies and Mr Kent. The respondent’s
representatives in discussion amongst themselves on 23
May 2000 decided to terminate Mr Davies.
10 It was put on behalf of the respondent that they could not
have in their employ a person with a criminal conviction.
Mr Davies fairly admitted in cross-examination his prior
convictions for stealing and receiving stolen goods. It is
clear from the evidence that Mr Davies was not asked to
disclose any of this information on commencement of
his employment. The respondent says they now have a
policy of ensuring police checks prior to engaging
employees. Whilst the respondent may not wish to employ
anyone in such an occupation who has a criminal record,
Mr Davies did not do anything wrong in respect of his
employer in not disclosing his record. He was simply
never asked. The matter did not become relevant until
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the respondent’s suspicions were raised by anonymous
phone calls warning them about Mr Davies. These calls
commenced in April or May 2000. The anonymous caller
or callers therefore succeeded seemingly in their aim of
poisoning Mr Davies’ employer’s mind against him. These
new suspicions resurrected earlier concerns of the
employer that Mr Davies may have been responsible for
the missing Hilti drill and video camera, even though
there was no proof of that, and no follow up action taken
by the respondent at that time.
11 The respondent relies in the alternative on the decision
of Shire of Esperance—v- Peter Maxwell Mouritz 71
WAIG 891 in that the lack of procedural fairness in a
dismissal is only one factor. They say the issue is that the
employer had sufficient information to be concerned about
the applicant. They say also what is required of the
employer is to act reasonably. Whilst I accept the
submission, the question is whether the employer did all
that was reasonable to inform himself about the allegations
which he subsequently put to Mr Davies. It is clear that
he did not and I find so. The respondent worked off second
hand information from the female tenant on the
Cannington property. They did not receive advice from
Mr Kent until after the date of termination. It is less clear
in the evidence whether they gave Mr Davies a proper
opportunity to respond to the allegations. However, on
balance I consider that Mr Davies was able to come
forward to explain his actions. He denied the conversation
ever took place and against the backdrop of suspicion the
respondent did not believe Mr Davies.
12 In essence I, having heard all the evidence, but in
particular that of Mr Kent, have come to a similar
conclusion as the respondent. Mr Davies did solicit for a
cash payment. In Shire of Esperance -v- Peter Maxwell
Mouritz 71 WAIG 891@ 899 states—
“ the mere fact that the employee did not have a
proper opportunity to explain or has not been warned
of the possibility of termination does not automatically entitle the applicant to a remedy. No injustice
will result if the employee could be justifiably dismissed.”
Mr Davies had an opportunity to explain and knew that
his job was on the line. His employer simply did not
believe him. Whereas I consider it was reasonable for the
employer to investigate the incident further, in particular
to interview Mr Kent, I am not convinced that having
had the opportunity to hear Mr Kent that the result would
have been any different. That being said the act of
solicitation does amount to conduct of stealing as a servant
and warrants summary dismissal.
13 For the above reasons I do not find that the respondent
has acted unfairly, harshly or oppressively in dismissing
Mr Davies and I would dismiss the application.
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Reasons for Decision.
The respondent in this matter manufactures and sells
electronic equipment. Mr Davey was employed as the
Business Development Manager on a salary of $60,000.00
per annum. His letter of appointment also gave him a
commission paid for sales in excess of the sales target at
a rate of 2% of sales finalised by him and an additional
1% to apply for sales of AVL Systems. Under the heading
of Functions his letter of appointment includes the
following—
“Your functions will include general participation
in the business development and marketing activities of the company with particular emphasis on
maturing business based on automatic vehicle location.
We anticipate that up to 75% of your time in your
first three months of service will concentrate on AVL
activities and this project will be reviewed quarterly.
Subsequently, we envisage increased activity in other
general areas of marketing and development activities and the identification of new business
opportunities.
Your responsibilities include—
• The analysis, development and coordination
of marketing aspects of innovative projects.
• Close coordination with design and development engineers for the analysis and
implementation of potential and achieved
projects.”
The other responsibilities stated in the letter of
appointment are not presently relevant.
I also record that both Mr Davey and the company agree
that it was understood that the position involved travel,
particularly overseas travel, even though the letter of
appointment does not specify this.
Mr Davey commenced employment on 12 April 1997.
His employment ended on 22 June 2000 in circumstances
where he claims he was dismissed and the respondent
claims that he repudiated his employment. It is sufficient
to approach the issue at the heart of this matter in the
following manner. The issue which lead to the end (to
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use a neutral term) of Mr Davey’s employment was his
refusal to go to Sydney for 3—4 weeks unless he was
paid more money. The question which therefore falls for
determination is whether it was a term of Mr Davey’s
contract of employment that he travel to Sydney for 3—
4 weeks. To put it another way, Mr Davey, as an employee,
was obliged to obey the lawful and reasonable instructions
of his employer: Nydegger v. Tredways (1997) 77 WAIG
per Scott J. at 1384). Was it both lawful and reasonable
that Mr Davey was instructed to go to Sydney for 3—4
weeks?
5 The answer may be approached in two ways. The letter
of appointment which has previously been referred to
includes a number of functions and responsibilities. If
on the evidence, travelling to Sydney and performing
work in Sydney is encompassed within those functions
and responsibilities, then it was a term of Mr Davey’s
contract of employment that he go to Sydney for 3—4
weeks and the direction that he do so was lawful.
6 I accept the evidence of Mr Wilson that the work to be
done by Mr Davey in Sydney represented a marketing
development opportunity which encompassed all of the
things that Mr Davey had previously performed when he
was in Melbourne. It would develop opportunities and
customers and involve liaising with regulatory authorities.
In my view, it is certainly open for the Commission to
conclude that that description fits within the words
“business development” and “marketing activities” of the
company. This appears particularly relevant given that
the “responsibilities” include “the development of
marketing aspects of innovative projects and close
coordination with design and development engineers for
the implementation of potential projects”.
7 I therefore find on the wording in Mr Davey’s letter of
appointment that it was within the terms of his contract
of employment that he go to Sydney for 3—4 weeks for
the business development purposes outlined by Mr
Wilson.
8 Furthermore, the evidence before the Commission of the
work that Mr Davey performed during his 10 months in
Melbourne on behalf of the respondent allows the
conclusion that however the work to be done in Sydney
is to be described, it was, apart from the time Mr Davey
spent as an acting General Manager (a period of
approximately 7 weeks out of the 10 months) similar to
the work which he had already done in Melbourne. I have
little difficulty in concluding that Mr Davey had originally
agreed to go to Melbourne for at least 2—3 weeks initially
and that he did not at any stage consider that the work to
be done in Melbourne was outside the terms of his
employment. I find therefore that it is now too late for
Mr Davey to say that the work to be done in Sydney was
not work within his contract of employment, particularly
as it was stated to be only for 3—4 weeks’ duration.
9 If I am wrong on that conclusion, then the issue
nevertheless remains whether Mr Davey’s acceptance of
going to Melbourne for the initial 2—3 weeks, and indeed
staying for approximately 10 months as things developed,
constituted a consensual variation of the contract of
employment. In approaching the matter on this basis, I
take into account that from Mr Davey’s evidence, he was
concerned that the work in Melbourne would not give
him an opportunity to earn commission (a fact conceded
by Mr Brazier) and that the duration of the employment
in Melbourne was of concern to him.
10 It seems quite clear that the facts of any particular case
may disclose a continuing contract between an employer
and an employee within which variation of circumstances
may occur without there being any need for variation of
contracted terms or a contract which has been subject to
specific variation: Quinn v. Jack Chia (Australia) Ltd
(1991) 43 IR at 97. On the facts as I find them in this
matter, Mr Davey agreed to go to Melbourne and perform
the duties that were there. Although I accept that Mr Davey
believed after approximately one month that the work
that he was doing warranted a higher rate of pay, I find
that this was in large part due to the absence in Melbourne
of an opportunity to earn commission. However, it is most
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significant that the evidence shows that Mr Davey did
not earn any commission whatsoever prior to the time he
travelled to Melbourne. (The fact, apparently, that no other
employees of the respondent earned commission does
not affect the significance of this point). Furthermore,
there is no evidence whatsoever before the Commission
from Mr Davey that if he had been given the opportunity
to earn commission after, or during, the period of time
that he went to Melbourne, he would have earned any
commission. On the facts of this matter therefore, the
lack of an opportunity to earn commission is not in any
sense significant.
In particular, it cannot be used to argue that the work in
Melbourne was significantly different from the work he
was contracted to do in his letter of appointment. I am
drawn irresistibly to the conclusion that the work in
Melbourne was envisaged by Mr Davey to be part of his
contract of employment. It is merely that he also believed
that the work was worth more money.
The conclusion which I have reached, is that if the
question is to be asked: was it a term of Mr Davey’s
contract of employment that he travel to Sydney for 3—
4 weeks for the work outlined by Mr Wilson in his
evidence, the answer to that question is that it was a term
of his contract by virtue of his having agreed both by his
express agreement to go, and his subsequent conduct in
going, to Melbourne and having worked in Melbourne.
I accept completely that Mr Davey on a number of
occasions, I suspect three occasions, indicated to Mr
Brazier that he believed that he was worth more money.
But that of itself does not place Mr Davey in any different
a position than any other employee who, as the mix of
duties within the contract of employment changes,
believes that he is worth more money and states that to
his employer. It did not give Mr Davey the right to refuse
to perform the duties required by his employer.
Indeed, I find on the evidence that Mr Davey’s concern
was not the work to be done in Sydney, but that the work
would continue for longer than 3—4 weeks. Indeed, it
might take even three months’ work by Mr Davey.
However, the evidence is clear that Mr Davey was asked
to go to Sydney only for 3—4 weeks. Indeed, on the
evidence he did agree to go, but on the proviso that he
received more money. Upon the respondent refusing to
increase his salary, he then refused to go to Sydney.
Given the finding of the Commission that it was part of
Mr Davey’s contract of employment to go to Sydney for
3—4 weeks for the work outlined by Mr Wilson, I
conclude that the direction of the respondent that Mr Davey
go to Sydney for 3—4 weeks was a lawful direction.
Was it also a reasonable direction? The question is to be
answered in the context that the request was limited to
3—4 weeks. Mr Davey’s fears that the work might prove
of longer duration does not alter the fact of the request
that was made, and the request which he refused. Given
that Mr Davey had been away in Melbourne for
approximately 10 months, and that he subsequently had
visited Sydney on previous occasions, the durations of
the visits are not entirely clear, but they involved visiting
with both Mr Brazier and again with Mr Wilson, I am
unable to conclude that the request was in any sense
unreasonable.
Mr Davey would continue to be paid the salary he had
been previously paid. He would continue to receive a
motor vehicle allowance, and in addition be provided with
a motor vehicle in Sydney. He would also be able to be
reimbursed for certain other expenses. While I appreciate
that Mr Davey believed that the work he was doing was
worth more money, objectively, and on the evidence that
is before the Commission, it cannot be said that the
remuneration being given to Mr Davey by the respondent
for the work he was to perform was palpably inadequate
for the task. If the salary offered was not inadequate for
the task, and on the evidence before the Commission there
is no other issue, then it cannot be concluded that the
request by the respondent was unreasonable.
The conclusion reached therefore is that Mr Davey refused
to obey the lawful and reasonable request of his employer.
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By one measure, that is a repudiation of his contract of
employment: Macken, McCarry & Sappideen, The Law
of Employment, 4th Edition at page 215. By that measure,
Mr Davey did indeed repudiate his contract of
employment. As is noted in the Quinn case, a contract of
employment may be terminated by one party declining
to abide by its terms: see Marriott v. Oxford and District
Cooperative Society Ltd (No. 2) [1970] 1 QB 186 at 191,
as cited in Quinn (op cit.).
19 However, even if that was not the case, it is quite clear
that by Mr Davey’s actions, he was indicating a refusal
to abide by an essential term of his contract of
employment: that is, to perform work as directed. Such a
refusal is a misconduct which would justify his dismissal
(North v. Television Corporation Ltd (1976) 11 ALR 599
at 608/9). Therefore, even if it could be said that Mr Davey
did not repudiate the contract of employment, and if it
could be said that he had been dismissed, then the
dismissal would have been justified.
20 I also have little doubt that in the circumstances, the
dismissal would have been fair. On the evidence, the
circumstances of the respondent was such that it was
utilising his talents in the most productive way possible.
Thus, he had been sent to Melbourne in the manner
described and it was proposed also to have him assist in
Sydney for the 3—4 week period proposed by Mr Wilson.
If he was unable to do that then there was no other work
available for him.
21 For all of those reasons, Mr Davey has not demonstrated
that he was dismissed, and that his dismissal was unfair.
Accordingly, his application will now be dismissed and
an Order issues accordingly.
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Order.
HAVING HEARD Mr A.D. Gill (of counsel) on behalf of the
applicant and Mr E. Rea (as agent) on behalf of the respondent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979, hereby orders—
THAT the application is hereby dismissed.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

6

Reasons for Decision.
The respondent in this matter is part of the Accor Group
and employed Alison Gloede as Assistant Manager at the
Mercure Inn, Karratha between 22 March 2000 and 8
May 2000. On 8 May 2000 Ms Gloede was dismissed
and she claims that her dismissal on that day was unfair.
The respondent opposes the claim.
During the course of the hearing in this matter, Ms Gloede
herself gave evidence. She also called evidence from Ms
Thompson and Ms King both of whom worked at the
Mercure Inn, Karratha at the time Ms Gloede had been
employed there. Ms Gloede also tendered a statutory
declaration from Detective Sergeant Oversby who was
present in the hotel bar at a time when Ms Gloede joined
him and another police officer for a drink.
The respondent called evidence from Mr Osmond who is
the General Manager of the Mercure Inn, Karratha and
who made the decision to dismiss Ms Gloede. The
respondent also tendered a statutory declaration from Ms
Milnes, who had worked at the Mercure Inn, Karratha as
a receptionist when Ms Gloede had worked there.
After considering the evidence I find the facts to be as
follows. Ms Gloede had been approached for the job of
Assistant Manager following five weeks’ employment
with the Accor Group as the Front Office Manager at the
Mercure Inn, Kununurra. She gave evidence that her
employment at Kununurra had been very good. I accept
this evidence because it does not seem likely that the Accor
Group would have approached her to go to Karratha if
her employment at Kununurra had been otherwise.
Ms Gloede’s employment at Karratha was subject to Ms
Gloede completing a probationary period of up to three
months. This condition is contained in the letter of
appointment (Exhibit A) which is signed by Ms Gloede
and dated 16 March 2000. The condition is in the
following form—
“Appointment is subject to a probation term of up to
three months from the Commencement Date. Provided overall performance during probation is
evaluated as satisfactory appointment will be confirmed in writing. An extension of the probation term
is at the discretion of TAHL [that is as I understand
it, a reference to the Accor Group] based on performance evaluation.”
Both parties recognised the importance of the
probationary term to the success of Ms Gloede’s claim.
While both Mr Gloede (appearing on behalf of his
daughter in these proceedings) and Mr Clark (as Human
Resource Officer for the Accor Group) both referred to
decisions of tribunals, including this Commission and of
myself, regarding the effect of probationary employment,
the issue has been most recently considered by a Full
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Bench of this Commission in East Kimberley Aboriginal
Medical Service v. The Australian Nursing Federation
(2000) 80 WAIG 3155 at 3158. As I informed both
advocates during the course of the hearing, whilst the
other decisions to which they referred me are of relevance,
the decision of the Full Bench I have just referred to is
binding upon me in the sense that I am obliged to apply
its reasoning. Given that neither advocate referred to this
decision, I set out for convenience the relevant passages
from that decision—
“... the following principles apply—
(a) The employer, throughout the period of probation, retains the right to see whether he/she
wants the employee or not in his/her employment.
(b)
(i) The employer is entitled to consider the
employee as if the employee was still
at first interview with the following
modifications in this case.
(ii) There was an identifiable contract of
employment for a period, indeed, a
fixed term, including a period of probation of three months. This advances
the matter beyond a notional first interview situation.
(c) Probation is an extension of the selection process, a period of learning and a time for
attention, assessment and adjustment to standards of performance and conduct. (Inherent
in that is that it is a time for teaching, training
and counselling.)
(d)
(i) However, a probationary employee
knows that he/she is on trial and that
he/she must establish his/her suitability for the post. The employer, on his
side, must give the employee a proper
opportunity to prove him/herself, but
he/she reserves the right to determine
the employment with appropriate notice provided he has reason for so doing
(see Sommerville v Brinzz Pty Ltd
Clerk Vehicle Repair Industry [1994]
SAIRComm 8 (31 January 1994), citing Re J M Hamblin v London
Borough of Ealing (1975) IRLR 354
and see Hutchinson v Cable Sands
(WA) Pty Ltd (FB)(op cit)).
(ii) Further, an employee on probation can
expect to be counselled and informed
that she/he is not meeting the required
standards of performance, to be given
reasonable training in this respect, and
to be warned of the possible consequences of a failure to improve.
Provided this is done, an employee
who is on probation would have little
cause to complain if a decision was
taken during the course of or at the end
of a probationary period to terminate
the employment (see Sommerville v
Brinzz Clerk Vehicle Repair Industry
(op cit), citing Hull v F F Seeley Nominees Pty Ltd (1988) 55 SAIR 550 at
562).
(e)
(i) Consonant with those principles, a probationary employee is able to seek
reinstatement, but an employer is entitled to terminate a probationary
employee more easily, e.g. length of
service is not a factor generally, because probationary employment is for
a finite period and, in that period, assessment, training and acquisition of
skills and demonstration of ability can
occur. In addition, any genuine question of compatibility between
employer, employee and other employees can be assessed. (This is not a
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comprehensive inventory of such matters.)
(ii) However, probation is not a licence for
harsh, oppressive, capricious, arbitrary
or unfair treatment of a probationer (see
Hutchinson v Cable Sands (WA) Pty
Ltd (FB)(op cit) and the cases cited
therein).”
7 These principles, other than perhaps (b)(ii), will be applied
to Ms Gloede’s circumstances.
8 I also pause to note that the case relied upon by Mr Gloede,
Northern Land Council v Hansen (2000) 47 AILR ¶4235, a judgement of the Northern Territory Court of
Appeal, was principally concerned with whether the
employer in that matter had followed its own probationary
guidelines in relation to dismissing Mr Hansen. The Court
held that the meaning of the word “probation” was to “be
determined by reference to the intention of the parties
looking at the whole of the agreement”. The NLC’s own
guidelines established a system of assessing performance
during the probationary period. That is quite different
from the facts in this case where the only meaning given
to the word by the respondent and Ms Gloede is the
reference in Exhibit A to the proviso that Ms Gloede’s
overall performance during probation is to be “evaluated
as satisfactory”.
9 Ms Gloede’s employment lasted a little over six weeks.
On 10 April 2000, two to three weeks after Ms Gloede
commenced employment, she had a meeting with Mr
Osmond where he raised a number of matters with her.
Following that meeting, Mr Osmond wrote a letter to her
on 13 April 2000 (Exhibit D). The contents of the letter
are not themselves challenged and it records that—
(1) Mr Osmond had a concern regarding the lock-up
procedures and the switching of the night phone
by Ms Gloede. Ms Gloede was to provide Mr
Osmond with a lock-up procedure by 14 April
2000;
(2) Mr Osmond was concerned at Ms Gloede’s hours
of work on Friday, 7 April 2000 when, according
to the letter and Mr Osmond’s evidence, Ms
Gloede was seen drinking socially with two offduty police officers in the hotel bar at 2:30pm.
The letter from Mr Osmond states that 2:30pm
on a Friday afternoon would have been an ideal
time for Ms Gloede to have undertaken a number
of tasks, including setting up the function room
for an up and coming GST conference.
10 Mr Osmond wrote that he viewed the matters seriously
and that they needed to be addressed immediately as, in
her role as second in charge of the property, it is expected
that Ms Gloede should lead by example in maintaining
the hotel’s high standards. Mr Osmond concluded by
stating that he was always available to help in any facet
of Ms Gloede’s job in order to improve her skills and
ultimately her career path.
11 Ms Gloede gave evidence about these matters. She
acknowledged there was a problem with the lock-up
procedure but states that a duty manager had been
supposed to instruct her how to do it but did not do so.
She confirms that doors were left open and, on one
occasion, money was left out. She did draw up a lock-up
procedure as requested. The Commission was told during
the proceedings that the procedure Ms Gloede was
adopted at the hotel and is in fact still in force.
12 On the issue of drinking with the off-duty police officers,
Ms Gloede indicated that she had known these particular
police officers from previous employment. She believed
it was good policy to drink with them. She maintains that
she did not drink with them until approximately 4:00pm,
not at 2:30pm as Mr Osmond’s letter, and his evidence,
states. Ms Gloede states that 4:00pm was not an
inappropriate time for her to have finished work for the
day. Ms Gloede indicated that she did not have set starting
and finishing times and the drinking occurred after having
worked 17 days straight and immediately prior to her
commencing two days off. Ms Gloede concedes that the
task referred to in Mr Osmond’s letter, setting up the
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function room for a conference, did need to be done. She
states, however, that the duty manager would have been
able to do the job and the hotel was quiet that afternoon.
The statutory declaration of Detective Sergeant Oversby
largely supports Ms Gloede’s evidence regarding the time
of the drinking. However, after having considered the
evidence, I find the time of the drinking not to be as
significant as the evidence that Ms Gloede effectively
finished work when there was still a function to be set
up. Although the duty manager might have done that
particular task, and the conference was only for seven
people, Ms Gloede was in a senior position and I have
reservations whether it was appropriate for her not to have
completed her work before herself ceasing work.
Certainly Mr Osmond’s evidence supports that
conclusion.
Mr Osmond’s evidence is also that he raised other issues
with Ms Gloede at the meeting on 10 April which he did
not include in the letter. He states that he told her that a
lot of fellow management staff were losing respect for
her in regard to her performance at work. Some of the
reasons were that when she was on duty and different
staff were trying to find her for matters such as taking of
meals, room service, or being required in the bottle shop,
she was nowhere to be found. I accept that Mr Osmond
did raise this issue with Ms Gloede. Indeed, it was not
suggested to him that he did not raise it.
Finally, Mr Osmond told Ms Gloede that he had not been
impressed to hear that she had worked on the door at a
local nightclub one evening whilst employed with the
respondent. She replied that she had been at the nightclub
with friends and she had sat in the area of the till but she
had not been employed at the nightclub.
On that evidence, it has not been shown that Ms Gloede
did indeed work at the nightclub. Further, it is not apparent
that this issue was a factor in Mr Osmond’s decision to
dismiss Ms Gloede. Nor should it have been a factor in
his decision given that it was a matter of which he was
aware prior to the letter of 10 July 2000 and which he
had already raised with her and which was not repeated.
Also, it was not a matter included in the letter following
that meeting and accordingly I assess that it was not an
issue of such significance that it warranted being included
in the letter. Accordingly, it has not played any further
part in the Commission’s deliberations.
Mr Osmond was then absent from the hotel for
approximately two weeks. The dates of Mr Osmond’s
leave have not been stated with precision in these
proceedings, but the Commission has deduced that Mr
Osmond’s leave was from approximately 18 April 2000
until 3 or 4 May 2000. He made his decision to dismiss
Ms Gloede within 4 to 5 days of his return to work. From
his evidence, he decided to dismiss Ms Gloede because
of the following reasons.
First, Mr Osmond states that during his holidays he rang
the hotel twice and received some complaints via Ms
Milnes, the receptionist, regarding Ms Gloede’s late
attendance at work on two occasions. Mr Osmond was
also told that Ms Milnes had to ring the manager’s flat to
wake Ms Gloede.
Secondly, Ms Milnes stated to Mr Osmond that there was
friction between her and Ms Gloede over Ms Milnes
telephoning Ms Gloede’s flat in the morning and the night
phone not having been switched over by Ms Gloede.
Thirdly, Mr Osmond stated that he had statements from
other management staff and patrons which showed him
that Ms Gloede did not have the support of other
management staff.
He gathered this information, consulted “someone in
Perth” and made the decision on the night of Sunday, 7
May 2000 to dismiss Ms Gloede the following day.
It is apparent that Mr Osmond did not discuss with Ms
Gloede the reasons which he intended to rely upon in his
decision to terminate her employment. That is, he did not
give Ms Gloede any opportunity to explain any of these
allegations before relying on them to dismiss her. In not
doing so, Mr Osmond denied Ms Gloede natural justice.
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In Lawrie v. Mount Gunsen Mines Pty Ltd the South
Australian Industrial Commission said:
“The fact of the matter was that, by its action in dismissing without even affording the applicant an
opportunity of explaining himself, the respondent
effectively denied basic justice to the appellant and
the opportunity of knowing and assessing the full
circumstances.”
(1981) 48 SAIR 656 at 670.
23 If a person in authority is to take a decision whether or
not to dismiss an employee, and in doing so relies not
upon information known directly to him or her, but rather
relies on information relayed by a third person in each
case, then a denial of natural justice will occur if those
matters which have been related to the person in authority
by a third person are not put to the employee so that the
employee has an opportunity to comment. In the absence
of that, management could not at the time have been
reasonably satisfied as to all relevant matters, and the
decision taken can hardly have been reasonable.
24 The fact that the employee is on probation does not lessen
the effect of this principle. As the Full Bench makes clear,
probation is not a licence for harsh, oppressive, capricious,
arbitrary or unfair treatment of a probationer.
25 However, a denial of natural justice will not of itself
automatically make Ms Gloede’s dismissal unfair. For
example, if all of the things that Mr Osmond relied upon
had in fact occurred and Ms Gloede’s explanations, had
she been given an opportunity to give any, could not have
made any difference to his decision (see Stead v SGIO (
1986) 161 CLR 141), then Mr Osmond’s failure to raise
these things with her will not result in Ms Gloede’s
dismissal being unfair. I therefore turn to examine the
reasons Mr Osmond relied upon to dismiss Ms Gloede.
Lateness at work
26 Ms Gloede denies that she was late at work on the two
occasions as alleged. She concedes that she might have
come in 5 or 10 minutes late on one occasion. The
evidence of Ms Milnes, which is her Statutory Declaration
made on 31 August 2000 (Exhibit C), is that on 21 April
2000 she came to work at 5:55am and found the place
locked. She had to knock on Ms Gloede’s door to get the
key. She says that on a number of other occasions she
had to ring the flat to find out who was working the
breakfast shift, only to find out each time it was Ms Gloede
and that she was late for work. Ms Milnes states that on
27 April 2000 she came to work at 6:00am and found the
breakfast cook waiting to get in. She had to go to Ms
Gloede’s flat to get the keys to open up.
27 Against that evidence is the evidence of Ms King, the
breakfast cook. Her evidence was given in court and tested
under cross-examination. That evidence is that she had
her own set of keys. She does not need the premises to be
opened for her. She would not expect the duty manager
or acting managers until approximately 6:30am onwards
because breakfast does not start until that time. Ms King
states that Ms Gloede was late on only one occasion. It
occurred on 27 April 2000 and was approximately 10
minutes. Ms Gloede’s lateness on that one occasion did
not have any practical consequence because breakfast was
ready on time. Ms King’s evidence also is that the current
assistant manager does not attend early in the mornings
on every shift.
28 Ms King’s evidence also is that she believed Ms Gloede’s
work as Assistant Manager was well done and that Ms
Gloede worked well with most of the staff. She had done
a lot of breakfast shifts with Ms Gloede.
29 On balance, I tend to prefer the evidence of Ms King to
the evidence of Ms Milnes because Ms King gave her
evidence orally in court and I had the opportunity to
observe her. The Commission did not have that advantage
in relation to Ms Milnes’ evidence. Accordingly, the
evidence presented to the Commission does not support
Mr Osmond’s reliance on lateness. I do not conclude that
Ms Gloede was late on two occasions. I find that Ms
Gloede was late on one occasion, for 10 minutes, and
that it did not have any practical consequence or practical
effect upon the respondent’s operations. I do not
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completely disregard Ms Milnes’ Statutory Declaration
but its weight on this issue has been diminished.
Friction with Ms Milnes
30 Ms Milnes’ evidence is that there was some friction
between her and Ms Gloede. Ms Milnes makes the point
that, as a receptionist, she did not believe it was her
responsibility to have to ring the flat to find out who was
working the breakfast shift. She also was upset by Ms
Gloede questioning her regarding what Ms Milnes
understood to be some missing keys and being told,
apparently very abruptly, by Ms Gloede not to announce
telephone calls put through to her.
31 However, this evidence is effectively countered by the
evidence both of Ms Thompson and Ms King. I have
already referred to Ms King’s evidence that in her
observation, Ms Gloede worked well with most of the
staff and did her job in a way that was well done. Ms
Thompson’s evidence, which was general rather than
specific, was nevertheless positive of Ms Gloede’s work
and the manner she related to Ms Thompson.
32 Indeed, Ms Thompson’s evidence was that staff generally
liked working with Ms Gloede. While I accept that Ms
Thompson’s evidence regarding other employees’
working relationship with Ms Gloede is hearsay, and for
that reason does not carry substantial weight, I find that
that evidence, together with my impression of both Ms
Thompson and Ms King, does counter the weight of Ms
Milnes’ Statutory Declaration. On the evidence overall,
while Ms Milnes had a difficulty working with Ms Gloede
(the evidence of neither Ms Thompson nor Ms King
contradicts that direct evidence), the evidence of Ms
Milnes does not establish that other members of staff had
that difficulty.
Support of other management staff
33 Mr Osmond stated that he had statements from other
management staff and patrons which showed him that
Ms Gloede did not have the support of other management
staff. No statements were tendered and none of those staff
gave evidence. In the absence of detail, I have not found
it easy to give weight to his evidence on this respect. It is
hearsay and as the evidence of Ms King and Ms
Thompson shows, whatever comments had been made to
Mr Osmond by management staff by no means extended
beyond those particular individuals, whoever they may
have been.
Other matters relied on
34 In addition to the matters which Mr Osmond relied upon,
the respondent has also raised some other issues to support
the decision to dismiss Ms Gloede and I now turn to
examine those. The first of those issues is an allegation
that Ms Gloede swore in the bar in the hearing of
customers. Ms Gloede does not recall swearing in front
of a guest, but concedes that if she had done so, it would
not have been appropriate nor professional behaviour. The
respondent relies upon a letter from a Senior Training
Officer of the TAB in Western Australia who wrote to Mr
Osmond on 25 May 2000 (Exhibit E) to thank Mr
Osmond for his help and assistance during the training
officer’s stay in Karratha.
35 The date, 25 May 2000 is well after Ms Gloede’s dismissal
and I conclude that Mr Osmond did not know about the
allegation at the time he decided to dismiss Ms Gloede.
Nevertheless, the law is clear that an employer may rely
upon facts not known at the time of the dismissal but
which came to light subsequently, in order to justify a
dismissal which occurred (Byrne and Frew v Australian
Airlines (1995) 185 CLR 410). The allegation refers to
an incident which allegedly occurred on 1 May 2000 at
approximately 4:30pm when the Senior Training Officer
and the local TAB manager were sitting at the bar when a
female staff member used the till and, in front of them
both, used a swear word in a sentence. The Senior Training
Officer did not get the staff member’s name, but Mr
Osmond was subsequently advised that it was Ms Gloede
to whom the letter referred.
36 I find on balance that the incident is likely to have occurred
as alleged. I note that Ms Gloede does not deny that such
an incident could not have occurred, simply that she does
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not know whether it occurred or not. I do not believe that
the Senior Training Officer would have fabricated the
allegation. It seems that the subsequent identification of
the staff member to whom the allegation was directed
was indeed Ms Gloede. I therefore find that Ms Gloede
did indeed use the swear word in front of those two
customers.
It was also alleged during the course of the proceedings
that Ms Gloede had used the TAB facility, which is part
of the Mercure Inn building structure. She concedes that
she did do so occasionally, including during working
hours. The Commission understands that the allegation,
and the admission by Ms Gloede, refers to the placing of
bets in the TAB facility during working hours. This is in
contrast, for example, to the evidence of Mr Osmond that
although he had occasionally visited the TAB facility, he
did so as General Manager for the purpose of discussing
with the TAB Manager the joint promotions that the
Mercure Inn and the TAB ran to increase both the
businesses of the TAB and the Mercure Inn. He does not
bet during working hours. I have no reason to disbelieve
Mr Osmond’s evidence regarding his purpose in visiting
the TAB facility and I accept it.
In contrast, Ms Gloede’s concession leads me to conclude
that she occasionally visited the TAB to bet during
working hours. On the evidence before me, and the
submissions made, that is simply not an appropriate thing
to do, although it is not entirely clear how serious an
issue it is. This is because Mr Osmond’s crossexamination revealed that probably other members of the
staff had also visited the TAB for that purpose and there
is no suggestion from Mr Osmond that this had resulted
in any disciplinary action being taken against those
persons. Therefore, although I am satisfied from the
evidence that Ms Gloede did indeed visit the TAB in the
manner described, the evidence does not show this to be
treated by the respondent as a particularly serious matter.
Ms Gloede also “borrowed” $150.00 from the
respondent’s safe. She did so in good faith and because
of her understanding of a policy in at least one other place
where she has worked which permits staff to do so. When
Mr Osmond had discovered Ms Gloede’s action, he drew
her attention to the matter, told her it was not permitted
and she repaid the money forthwith. It does not appear
that this issue is of itself of great moment. It was not
repeated and appears to have been done in an open
manner.
The evidence also shows that Ms Gloede had run up a
bar bill of $487.40. Ms Gloede explained the amount as
including issues such as dry cleaning, sales and promotion
and meals for guests. It also included soft drinks and not
just alcohol. The respondent invited the Commission to
draw the conclusion that Ms Gloede’s bar bill was
excessive, however, I am not confident of reaching that
conclusion on the mere fact of the size of the bill given
Ms Gloede’s explanations.
The above are the issues which arose during the six weeks
of Ms Gloede’s probationary employment. In summary,
it is appropriate to value those issues as follows. Some
issues arose at the beginning of Ms Gloede’s appointment
and were the subject of the discussion initiated by Mr
Osmond on 10 April. If those issues were not repeated
then in fairness the fact that they occurred should not be
held against Ms Gloede. As Mr Osmond himself
acknowledges, a new employee is expected to make some
mistakes at the beginning and should be given the
opportunity to improve (transcript p.80).
The issue of the drinking was not repeated. Ms Gloede
did draw up the lock-up procedure, however, Mr
Osmond’s evidence, which I accept, is that there were
continuing problems with locking up, doors were not
correctly locked (transcript p.80) and an occasion when
the night phone was not correctly switched through
(evidence of Ms Milnes and Mr Osmond). Ms Gloede
was late on one occasion. There was friction with Ms
Milnes. Ms Gloede had sworn in the bar in front of
customers on one occasion and placed bets in the TAB
during working hours but was not the only employee to
do so.
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43 As already noted, Ms Gloede’s appointment as Assistant
Manager was subject to the proviso that her overall
performance was evaluated as satisfactory. Therefore,
there needed to be an assessment of Ms Gloede’s overall
performance. An assessment was obviously made by Mr
Osmond, but whether or not Ms Gloede’s dismissal was
unfair does not depend on Mr Osmond’s subjective
opinion. Rather, the test of unfair dismissal is objective.
It is whether the employer’s right to dismiss has been
exercised so harshly or oppressively towards the employee
as to amount to an abuse of that right: Undercliffe Nursing
Home v Federated Miscellaneous Workers Union (1985)
65 WAIG 385.
44 Applying the Full Bench decision in East Kimberley
Aboriginal Medical Service to the above facts allows the
following conclusions to be drawn. Ms Gloede knew that
she was on trial and that she must establish her suitability
for the post. The continuing problems with locking up,
the night phone not correctly switched through, the
friction with Ms Milnes, the single use of the swear word
and betting during working hours all count against that
suitability. The swearing at least is acknowledged by Ms
Gloede herself to be unprofessional and the fact that the
current assistant manager has been heard to swear does
not detract from that fact. Even if other staff also place
bets during working hours I am not sure that an Assistant
Manager who is trying to establish her or his suitability
for the post should do so.
45 Those matters would in isolation give reason in the context
of probation for the respondent to exercise its right to
terminate Ms Gloede’s employment given that probation
is part of the selection process. However, as the Full Bench
notes, for her part Ms Gloede can expect to have been
counselled and informed that she was not meeting the
required standards of performance, to be given reasonable
training in this respect, and to be warned of the possible
consequences of a failure to improve.
46 Mr Gloede argued that there was little, if any counselling,
and his argument has some merit. On Mr Osmond’s
evidence, he did give advice or counsel to Ms Gloede on
a number of occasions. However, Ms Gloede’s evidence
is that such counselling was not received. It is difficult to
reach a clear idea of what Mr Osmond may have said to
Ms Gloede when he says he “gave advice or counsel”.
There was the one letter given to Ms Gloede and it referred
to only two issues. Mr Osmond made it quite clear in the
letter that those issues were viewed by him “seriously,
and they do need to be addressed immediately as in your
role as second in charge of the property it is expected
that you should lead by example in maintaining the hotel’s
high standards”. Those words were adequate to inform
Ms Gloede that she was not meeting the required standard.
47 Although he relies upon the letter, of the issues upon
which Mr Osmond relied to dismiss Ms Gloede (i.e. that
according to Ms Milnes, Ms Gloede had been late for
work on two occasions; that there was friction with Ms
Milnes, that the night phone was not being switched over
and that there were statements from some management
employees which showed that Ms Gloede did not have
their support) the evidence shows that if Mr Osmond had
raised these issues with Ms Gloede prior to deciding to
dismiss her, he would have learned—
(1) if Ms Gloede had been late it was restricted to
one occasion and for five or 10 minutes without
any consequence to the hotel;
(2) that any friction with Ms Milnes was restricted
to Ms Milnes; and
(3) that, whatever the comments were which had apparently been made to Mr Osmond by other
management staff, Ms Gloede was well regarded
by staff generally.
48 The issue then is whether, if Mr Osmond had indeed
spoken to Ms Gloede about his concerns prior to reaching
the decision to dismiss, it could have produced a different
result. On the evidence, including the evidence of Ms
King, Ms Thompson and the background Ms Gloede
brought with her from the Mercure at Kununurra, Ms
Gloede’s faults were not as serious as Mr Osmond

49

50

51

52

53

54
55

56

289

believed. For that reason, it is at least likely that this
knowledge could have produced a different result. For
example, Ms Gloede’s period of probation was not to
exceed three months. Mr Osmond could have advised
Ms Gloede about the need to improve relations with staff,
including Ms Milnes, not to visit the TAB, and not to be
late again or risk being assessed as unsuitable. He could
have given Ms Gloede some further time without
exceeding her maximum probation time limit. For Ms
Gloede’s dismissal to have occurred when it did after only
six weeks was quite unfair to her.
Mr Gloede vigorously attacked the respondent for what
Ms Gloede referred to in her evidence as a lack of training.
As noted in paragraph (c) of the decision of the Full Bench
referred to earlier in these reasons, an employee is to be
given reasonable training. I do not entirely discount Mr
Gloede’s submission but there is a difference in the
evidence on this issue. Ms Gloede indicates that the only
direct training she received was in relation to a breakfast
shift. This appears to be correct as far as formal training
is concerned. Nevertheless, Mr Clark, correctly in my
view, pointed to a number of other matters from the
evidence, including cashing off the dinner till and checking
guests into reception, which showed that other training
had been given at least informally to Ms Gloede. I agree
with Mr Clark that while there may not have been formal
training, it appears that on-the-job training was generally
available. I have not found the issue of lack of training to
be an additional reason for unfairness in the dismissal.
There is nevertheless a reason for also concluding that
Ms Gloede’s dismissal was harsh in its effect upon her.
Although Ms Gloede was given the two weeks’ wages in
lieu of notice which her contract required, she was
required to vacate her hotel accommodation with 24
hours’ notice. I accept her evidence that this immediately
placed her in a difficult position given that she had no
alternative accommodation available, particularly given
the expense of accommodation in Karratha even if it can
be found. Ms Gloede’s difficult position would not have
been assisted by the fact that her termination payment
was not prepared for the time of her termination and did
not reach her until four days after her dismissal.
Where an employer provides accommodation as part of
an employment package, the employer is a landlord as
well as an employer. Its different roles require different
considerations. It may be one thing to be able to dismiss
an employee with payment in lieu of notice such that the
dismissal takes effect immediately. It is another for a
landlord to effectively evict a tenant with only 24 hours’
notice. It is relevant to note for example that the minimum
period of notice under the Residential Tenancies Act 1987
which the owner of a property must give to a tenant when
terminating the tenancy on grounds of a breach of the
tenancy agreement (other than for non-payment of rent)
is 14 days: s.62(3).
While the respondent in this matter is not bound by that
legislation, it is an indication of the length of notice
Parliament has deemed an acceptable minimum in the
community generally. To give Ms Gloede only 24 hours’
notice was quite harsh.
It does not appear that any consideration was given to
Ms Gloede’s circumstances given the requirement that
she vacate the flat provided within 24 hours. While it is
the case that an employee of the respondent allowed Ms
Gloede to share his accommodation for three to four
weeks, that appears to have been fortuitous and due to
the goodwill of the other employee. Therefore the fact
that Ms Gloede did find some accommodation
immediately is not something which lessens the harshness
forced upon her.
For those two reasons, one substantive and one
procedural, I find that Ms Gloede’s dismissal was unfair.
It is common ground between the parties that
reinstatement is impracticable. To the extent that reemployment by the respondent in another location is
sought, I too find that to be impracticable.
The Commission is able to award compensation for the
loss or injury which was caused by the dismissal.
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57 In attempting to assess Ms Gloede’s loss, for the reasons
given I assess Ms Gloede’s loss as being the loss of an
opportunity to prove her suitability for what would have
been the balance of the maximum period of probation.
That is the difference between the date of dismissal on 8
May and 22 June 2000. It is difficult on the evidence
before the Commission to conclude that the respondent
would have confirmed her appointment past that date.
Accordingly, I find that Ms Gloede’s loss is the income
she would have earned between the date of her dismissal
and 22 June less the two weeks’ payment in lieu of notice
and the income actually earned by her in that period.
58 Ms Gloede was obliged to attempt to mitigate her loss,
that is, to actively seek alternative employment, following
her dismissal (Growers Market Butchers v Backman
(1999) 79 WAIG 1313 at 1316). Ms Gloede states that
she delivered a résumé to “most buildings in the town”.
Within one week of her dismissal, she worked in a casual
position for two to four days every week until she left
Karratha on 20 July 2000 (transcript p. 32). Ms Gloede’s
evidence is that she also had a casual position for
approximately three to four shifts at Point Samson, and
some casual hours at the tavern for approximately a week
although she is not sure of the exact dates (transcript p.
43). I conclude that she mitigated her loss.
59 Ms Gloede’s evidence does not detail the income earned
by her during that period and accordingly I request that
the parties confer and reach agreement on the sum
involved. If no agreement is possible, the Commission
will require Ms Gloede to provide a sworn statement of
the income earned, with supporting information such as
pay slips if required and the Commission will further
consider the matter.
60 The Commission is able also to award compensation for
the injury caused by the dismissal. The word injury has
not been capable of exhaustive definition. It can, however,
encompass issues of distress arising from the dismissal.
In this case, it will encompass the immediate difficulties
which she was placed given the quite sudden nature of
her dismissal, notwithstanding the right of the respondent
to pay her wages in lieu of notice, and the need to find
alternative accommodation within 24 hours.
61 The calculation of compensation for such an injury is not
able to be precisely quantified. In my view, Ms Gloede
should have received at least as long a notice to vacate
the accommodation as the notice period she was given:
two weeks. I have valued that as approximately equivalent
to two weeks’ salary and I order that a further amount of
$1300.00 should be paid to Ms Gloede by way of
compensation for the injury arising from the harshness
of the dismissal.
62 The parties are requested to confer within the next 14
days and attempt to agree upon the calculations required.
The Commission requests written advice from the parties
within that time on the success or otherwise of their
endeavours and will reconvene these proceedings briefly
at short notice in Perth to finalise the calculations if the
parties are unable to do so.
63 Finally, Ms Gloede’s application to the Commission
claims as benefits due under her contract of employment
“unspecified damages for the slur on her reputation”. This
is really to be seen as part of Ms Gloede’s claim that her
dismissal was unfair. An alleged denied contractual benefit
refers to an actual entitlement due under a contract of
employment which has not been paid. Ms Gloede does
not argue that she has not been paid all of the entitlements
due under her contract of employment and there is
therefore no claim under this heading. To the extent that
there is a claim for denied contractual benefits, it has not
been made out and is dismissed.
64 The matter is adjourned for 14 days accordingly
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2000 WAIRC 01665
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ALISON LILLIAN MARY GLOEDE,
APPLICANT
v.
NALTOS LIMITED PTY LTD T/A
MERCURE INN, KARRATHA,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
WEDNESDAY, 20 DECEMBER 2000
FILE NO
APPLICATION 859 OF 2000
CITATION NO.
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application alleging unfair dismissal and
denied contractual entitlements granted
Mr R. Gloede appeared on behalf of the
applicant.
Mr P. Clark appeared on behalf of the
respondent.

_______________________________________________________________________________

Order.
WHEREAS the Commission issued Reasons for Decision
dated 1 December 2000 in the above application declaring
that Alison Lillian Mary Gloede was unfairly dismissed by
Naltos Limited Pty Ltd t/a Mercure Inn, Karratha;
AND WHEREAS the Commission also declared in its Reasons for Decision that reinstatement was impracticable and
proposed to issue an order requiring the respondent to pay the
applicant a sum equal to the wages she would have earned
between the date of her dismissal, and the expiry of the three
months probationary period, less the two weeks’ wages in lieu
of notice, by way of compensation for the dismissal that occurred, plus a further $500.00.
AND WHEREAS the parties have met and agreed upon that
sum, and that sum has been paid to the applicant by the respondent;
AND WHEREAS both parties now request the Commission to discontinue this matter;
AND HAVING HEARD Mr R. Gloede on behalf of the
applicant and Mr P. Clark on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby orders—
THAT the application be discontinued.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.

2000 WAIRC 01535
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
MALCOLM HOWARD, APPLICANT
v.
ALLIED CONTRACTING SERVICES,
RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
FRIDAY, 8 DECEMBER 2000
FILE NO
APPLICATION 529 OF 2000
CITATION NO. 2000 WAIRC 01535
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application dismissed
Ms J Stevens of Counsel
Mr A Randles of Counsel

_______________________________________________________________________________

1

Reasons for Decision.
This is an application made pursuant to Section 29(1)(b)(i)
and (ii) of the Industrial Relations Act, 1979 (the Act) by
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Mr Malcolm Howard (the applicant). Mr Howard says
that he was engaged by Allied Contracting Services (the
respondent) in December 1999 to assist in developing
controlled atmosphere freezing units for sale to fruit
growers. Mr Howard says he was engaged on a salary of
$40,000 per annum with a fully maintained car and mobile
telephone (including private use). He says he was to
become a director of the Company.
Prior to the applicant commencing work with the
respondent in Perth in late January 2000, he conducted
consultancy work for the respondent whilst he was still
in Adelaide. For this work he was paid $500 per week.
He says he arrived in Perth on 27 January 2000 and he
was met at the airport by Mr Evans and then commenced
work the following Monday.
Mr Howard says that Mr Evans, the owner of the Company
reneged on an agreement in March 2000 in that he, after
allowing him to take the Company vehicle to Adelaide to
relocate his family, contacted him and challenged him as
to why he had taken the car interstate. Mr Howard says
on his return to Perth with his family Mr Evans offered
him a new contract at the rate of $100 per week to operate
as an independent contractor with other commission
payments. Mr Howard did not accept the contract and
says that Mr Evans repudiated the original employment
contract.
Mr Howard says that he discussed with Mr Evans as late
as 21 February 2000 the use of the car to return to Adelaide
to collect his family. He says that en route to Adelaide,
he received a telephone call at Ceduna from Mr Evans
advising him that he had stolen the company vehicle, that
it was not insured to go to South Australia and that he
should return to Perth. After discussion it was agreed he
could go on to Adelaide.
The applicant claims contractual benefits of $4,085 for
relocation expenses under the contract, $11,538.45 for
compensation by way of lost income for unfair dismissal
and a further $5,000 being six months use of a car. Mr
Howard was employed 15 weeks after leaving the
respondent, he says his salary figure reduced from
$769.23 gross per week to $690 gross per week with the
new employer.
Mr Evans says that the contract was as per [Exhibit R4]
which includes a three month probation period and use
of mobile phone and car for company business only. He
says that he was concerned about Mr Howard’s extensive
use of the mobile phone and car for private purposes and
required him to pay for these expenses. He says that he
was not aware initially that Mr Howard had gone to
Adelaide with the vehicle and was alerted to this when
he says Mr Howard did not attend a meeting with clients.
Finally, in response to questioning by the Commission,
Mr Evans said that he did not expect Mr Howard to accept
the revised contract. This contract was a much reduced
remuneration package when compared to the original
contract.
Mr Justin Evans, who is Mr Evans’ son, gave evidence
that Mr Howard told him, the day before Mr Howard
departed for Adelaide, that Mr Evans would not let him
take the car to Adelaide. Ms Bowen, ie Mr Evans’
secretary, gave evidence that Mr Howard had told her
that he had spoken to Mr Evans about taking the car to
Adelaide and that he “blew his top”. She also gave
evidence that Mr Howard had said to her that he felt that
Mr Evans should pay his relocation expenses, and the
reasoning given was because the employer of a friend of
his had paid relocation expenses. Under crossexamination she said that she had typed the employment
contract for Mr Howard and although she could not be
100% sure she thought that [Exhibit R4] looked like the
contract she typed.
This is an application where credibility is strongly in issue
and I must say that I have considerable difficulty with
the evidence of Mr Howard and some difficulty with the
evidence of Mr Evans. In short, both Mr Howard and Mr
Evans in my view gave evidence, which strained
credibility, to sustain prominent components of their
respective cases. This is particularly so for Mr Howard in
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relation to being allowed to take the car to Adelaide, his
answers in relation to the work he had undertaken for the
respondent and his agreement to contribute to the cost of
the car and mobile telephone. In colloquial terms he put
a “spin” on events that I did not find at all plausible.
I consider it highly improbable that, having been
challenged about the excessive mileage on the company
car, Mr Howard then thought it was legitimate to take the
car to Adelaide because this was incorporated into his
contract. It is more probable that he found himself in a
bind concerning moving his family to Perth and simply
took off thinking this would be sorted out later. On all
the evidence, I consider the most accurate way to
characterise this employment relationship is that Mr
Howard took license from the beginning with the
understanding between Mr Evans and himself and did
not in the end keep up his end of the bargain. This is
evident in the initial requests for $500 payments and the
limited work attracted by him.
In relation to the evidence of Mr Evans I have difficulty
with two issues. His evidence is that he drafted an extensive
contract and presented it to the applicant the day after he
arrived in Perth but did not get him to sign it or acknowledge
it. I consider this unusual in the circumstances where Mr
Evans was an experienced businessman, he had drafted an
extensive contract, he gave evidence that he had not had
regular contact with Mr Howard over the years, and that he
was concerned about Mr Howard’s requests for $500
payments. I have difficulty accepting the submission that
the contract was simply something that was supposed to
serve as a guide. Ms Bowen’s evidence is that she typed the
document, and I have no doubt about that, but she cannot be
sure whether it has been altered. The document is largely
accepted by the applicant except for key phrases regarding
3 months probation and car and mobile telephone strictly
for company use.
I have only [Exhibit R4] and the evidence of Mr Howard,
Mr Evans and Ms Bowen to ascertain what were the terms
of the contract. Although I have doubts about aspects of
Mr Evans’ evidence, I do not believe Mr Howard. I do
not have doubts about the credibility of Ms Bowen.
Having viewed carefully Mr Howard and Mr Evans, I
would prefer the evidence of Mr Evans where it conflicts
with that given by Mr Howard. Mr Howard paid up for
private use of the car and phone. Mr Howard’s evidence
in my view is generally not to be believed. I add that the
diary entries of Mr Howard strengthen my view that the
evidence is manufactured. The diary has few entries,
except those to support the contentions made by Mr
Howard. Those entries are extensive when compared to
the normal diary entries.
The evidence of Mr Evans in terms of whether he was
concerned about the return of his car to Perth is also less
than plausible. Under cross examination on this issue I
found him to be resistant and circumspect. On this issue
I have little doubt that one of the main concerns of Mr
Evans was to have his car returned to Perth.
As to the credibility of Ms Bowen and Mr Justin Evans I
do not have a difficulty with their evidence. In both cases
their evidence was straightforward, not diminished under
cross-examination and where they did not know issues
or points they admitted to these. Mr Justin Evans has
difficulty hearing, but his evidence was nevertheless clear.
I will deal firstly with the claim for denied contractual
benefits for relocation expenses. This claim is simply not
made out. The contract which is extensive does not
mention this and although the applicant challenges the
contract as having been altered he does not challenge it
on this issue. Ms Bowen says that the applicant suggested
to her that Mr Evans should pay him relocation expenses
as he knew of another case where it had been paid. I accept
this evidence and I am left only with the view, that whilst
Mr Howard wanted his relocation expenses paid, it was
not part of any agreement which was supposed to have
occurred in verbal exchanges prior to Mr Howard leaving
Adelaide. I find that the contract did not include
provisions for relocation expenses. This part of the claim
is dismissed.
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15 The claim for the car derives from the unfair dismissal
claim, but I will deal with the point separately. Although
I query the evidence of Mr Evans concerning the contract
I am convinced that the contract did not include private
use of the car and so find. Mr Howard says he agreed to
pay some of the expenses of the car and mobile. On the
weight of the evidence the issue must be seen differently.
He was extending use of the car beyond the agreement
he had with Mr Evans and had to then pay up.
16 In relation to the claim for unfair dismissal, in the normal
course of events Mr Howard would have been entitled,
as he did, to treat the contract as having been repudiated
by Mr Evans due to the substantive change proposed by
Mr Evans. Clearly the contract was, and was intended to
be, more onerous on Mr Howard. The difficulty I have is
that taking account of all the circumstances in the
employment relationship I consider that it was Mr Howard
who was taking advantage of Mr Evans. There were
tensions in the relationship due largely to the excessive
use of car and mobile phone and the little amount of work
attracted by Mr Howard.
17 The real issue, however, is that I find that Mr Howard
was not permitted to take the car to Adelaide and did so
against the clear intention of his employer. This caused a
flurry of activity and telephone calls from Mr Evans in
an attempt to locate Mr Howard. At that point I believe it
is clear that all trust had broken down in the employment
relationship. Mr Howard had effectively taken his
employer’s property not simply without authorisation but
against his employer’s clear intention. In a substantive
sense I consider Mr Evans was entitled to summarily
dismiss Mr Howard at that point.
18 Having said that I do not find that Mr Howard was
dismissed unfairly. Mr Howard resigned on receiving a
revised and substantially worse contract. This action by
Mr Evans was less honest and open than it should have
been, but the trust between the employer and employee
had broken down before that due to the actions of Mr
Howard.
19 For all of the above reasons I would dismiss the
application.

2000 WAIRC 01524
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
MALCOLM HOWARD, APPLICANT
v.
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Application dismissed
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_______________________________________________________________________________

Order.
HAVING heard Ms J Stevens of counsel on behalf of the applicant and Mr A Randles of counsel on behalf of the
respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
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Reasons for Decision.
Joseph Frank Jones (“the Applicant”) made an application
under s.29(1)(b)(i) of the Industrial Relations Act 1979
(“the Act”) for orders pursuant to s.23A of the Act. The
Applicant claims that he was harshly, oppressively and
unfairly dismissed by Spotless Service Australia Ltd (“the
Respondent”).
The Respondent contracts with the Army to provide
services, including grounds maintenance at the Leeuwin
Army Barracks in East Fremantle (“the Barracks”). The
Applicant was employed by the Respondent as a gardener
at the Barracks. The Applicant was summarily dismissed
by the Respondent on 29 February 2000 after the
Applicant drove a ride-on lawn mower and collided with
Mr Peter Godridge, the Respondent’s Grounds
Maintenance Manager.
The onus is on the Applicant to demonstrate the dismissal
was unfair on the balance of probabilities. However, there
is an evidential onus upon the employer to prove that
summary dismissal is justified (Newmont Australia Ltd v
The Australian Workers’ Union, West Australian Branch
Industrial Union of Workers 68 WAIG 677 at 679, see
also Robe River Iron Associates v The Construction,
Mining and Energy Workers’ Union of Australia—Western
Australian Branch 69 WAIG 1027 at 1029).
The Respondent contends that the Applicant deliberately
drove a ride-on mower at Mr Godridge striking him on
the left leg and running over his left foot. Further the
Respondent contends that the Applicant drove at Mr
Godridge with the intention to threaten and intimidate
him.
Although the Applicant does not deny that the ride-on
mower collided with Mr Godridge’s leg and foot, the
Applicant says that Mr Godridge moved in front of the
mower and that a collision could not be avoided.

Background
6 The Applicant’s immediate supervisor was Mr Scott Steer,
the Respondent’s Grounds Maintenance Supervisor. He
reported to Mr Godridge, who in turn reported to Mr
Andrew Fairburn, the Respondent’s Defence Manager.
7 Mr Jones commenced employment with the Respondent
on 10 April 1999. In mid to late 1999 a series of events
commenced which led to the Applicant making a claim
in early February 2000 under the Workers’ Compensation
and Rehabilitation Act 1981 for work related stress. These
events were as follows.
8 In about August or September 1999 Mr Godridge
observed the Applicant leaving the grounds maintenance
shed with a five-litre container of fluorescent green
coloured fluid. Mr Godridge testified that he thought at
the time that the Applicant was removing radiator coolant
from the premises for his own use and he asked the
Applicant why was he taking the fluid, to which the
Applicant replied that it was none of his business as it
was fishing burley. Mr Godridge did not press the matter
further.
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Mr Steer gave evidence that Mr Godridge purchased an
apron as a “joke”. The front of the apron was a rubber
image of a naked female body. At a barbeque, Mr
Godridge suggested to the Applicant that he wear the
apron. The Applicant contends that he was embarrassed
by the incident.
In December 1999 Mr Godridge attempted to issue a
warning notice to the Applicant that arose out of two
incidents that the Respondent says the Applicant breached
an occupational health and safety policy. Mr Godridge
gave evidence that the Respondent has a policy that if an
employee is injured, the employee is to be escorted by
another employee to seek medical treatment. The
Applicant knocked his head on 15 December 1999 and
left the Barracks without informing either Mr Godridge
or Mr Steer. Mr Godridge went to the Applicant’s home,
informed him of the policy and arranged to pick him up
to take him to the local doctor’s surgery for an
appointment. When Mr Godridge returned to the
Applicant’s home the Applicant had departed. The
Applicant left a note to say that he had gone to the doctor’s
surgery and that he did not wish to be taken to the doctor’s
by anyone. A meeting was held with the Applicant, Mr
Godridge, Mr Fairburn and Mr Bob Harrison, the
Respondent’s Occupational Health and Safety Manager,
on or about 5 January 2000, where Mr Godridge
attempted to issue the warning notice. The Applicant
refused to accept the warning. During the meeting Mr
Godridge asked the Applicant, “Off the record, what’s
your beef? You obviously have a problem dealing with
myself. What’s the issue all about?” To which the
Applicant replied, “Oh, I don’t like your faggotty little
ways and I don’t like your smutty remarks and
innuendos.” Mr Godridge and Mr Fairburn testified that
the Applicant refused to elaborate what he meant by those
comments.
The Applicant gave evidence that Mr Godridge constantly
made smutty remarks to him and had made other
inappropriate remarks, which in his view constituted
sexual harassment. He testified that he had made a formal
complaint about Mr Godridge’s conduct but it wasn’t
taken seriously by any of the Respondent’s managers.
Mr Fairburn gave evidence that he was aware that there
was a conflict between the Applicant and Mr Godridge
but the Applicant did not make a formal complaint of
sexual harassment. However, Mr Godridge said that he
had heard the Applicant had made comments to other
staff that he was going to try and institute a sexual
harassment case against him.
The final incident which resulted in the Applicant making
the claim for workers’ compensation followed an incident
whereby the Applicant’s home was searched by the police
after a report was made to the Military Police that the
Applicant had left the Barracks after having being
observed loading a bag of fertiliser into the boot of his
vehicle. Mr Godridge received this report and telephoned
Mr Fairburn and conveyed the information to him. Mr
Fairburn testified that on receipt of the information he
reported the matter to the Military Police as the
Respondent is required to report any suspicious activity
to the Military Police. Mr Fairburn also testified that he
was asked by the Military Police whether any other items
were missing from the grounds of the Barracks. Mr
Fairburn said he informed the Military Police that an
edger, a whipper snipper and a chainsaw were missing.
After the report was made, the Military Police together
with officers of the Western Australian Police executed a
search warrant on the Applicant’s house and did not locate
any of the items reported as missing. Nor did they locate
any fertiliser.
On 10 February 2000, Mr Fairburn met with Mr Jones to
discuss the execution of the search warrant. The Applicant
was very distressed. He said that he had brought his
oxyacetylene set to do a job at work and he had put the
set in a white bag and placed it in his boot. Mr Fairburn
apologised to the Applicant and advised the Applicant
that he had not intended to cause a search of his home
but that the decision to do so was made by the Military
Police. The Applicant asked for the apology to be put in
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writing and Mr Fairburn agreed to do so. Mr Fairburn
provided the Applicant with a formal letter of apology
on 11 February 2000.
15 After the meeting on 10 February 2000, the Applicant
remained very distressed. On 14 February 2000, Mr
Fairburn met with the Applicant together with Mr
Godridge, Mr Brian Panting, a fellow employee and Mr
Paul Spencer, the Respondent’s Base Administrator. The
Applicant advised Mr Fairburn that he wanted to go home
because he felt very distressed about having his house
searched. Mr Fairburn said that he advised the Applicant
that if he wished to go home that he could do so and
suggested that Mr Godridge drive him home. The
Applicant became very aggressive and said, “That faggot
is not going to take me home.” A very heated argument
ensued which resulted in Mr Fairburn advising the
Applicant that he should not make such comments to Mr
Godridge, as Mr Godridge would be entitled to sue him.
Arrangements were then made for Mr Panting to drive
the Applicant home.
16 The Applicant attended a doctor and obtained a Workers’
Compensation First Medical Certificate certifying him
unfit for work from 14 February 2000 to 28 February
2000 on grounds of acute stress and agitation. The
Applicant made the claim for workers’ compensation on
15 February 2000. After submitting the claim, the
Applicant had a meeting on 17 February 2000 at his home
with Mr Brian McQuillan, the Respondent’s General
Manager for Nationwide Facilities Management and Ms
Rochelle Collins, the Respondent’s Rehabilitation
Manager.
17 Mr McQuillan gave evidence that the purpose of the
meeting was to discuss the Applicant’s grievances in
respect of the execution of the search warrant and the
written warning that followed the incident when the
Applicant injured his head. The Applicant informed Mr
McQuillan that he was not happy about how he had been
treated by Mr Godridge. The Applicant repeated the
comments that he had earlier made to Mr Godridge.
Notwithstanding that those comments were discussed, Mr
McQuillan testified that the Applicant made no complaint
of sexual harassment. The outcome of the meeting was
that Mr McQuillan suggested to the Applicant that if he
wished to return to work he would direct that the Applicant
report directly to Mr Scott Steer and not to Mr Peter
Godridge; that all incidents would be left behind and that
all concerned should attempt to move forward.
18 The Applicant testified that he agreed to return to work
on the basis that he would not be victimised, he would be
treated fairly and would answer directly to Mr Steer.
Further he said that he agreed that there was to be no
confrontation between himself and Mr Godridge. He said
he understood he was to return to work with a “clean slate”.
19 The Applicant returned to work on 17 February 2000.
His workers’ compensation application was not formally
processed by the Respondent, although the Applicant was
paid for the period of time that he was off work and his
medical bills were paid. Mr McQuillan arranged to meet
again with the Applicant on 17 February 2000. However
the proposed meeting was deferred as Mr McQuillan went
to Esperance. Before he left he arranged to meet with the
Applicant on 24 February 2000.
The Accident
20 On the morning of 23 February 2000 Mr Fairburn decided
to call a meeting at 10.00am with the Applicant together
with Mr Steer and Mr Godridge. The meeting was called
because Mr Steer had reported to him that the Applicant
was not completing work that he had allocated.
21 Prior to the meeting Mr Fairburn asked Mr Godridge to
locate Mr Jones to inform him of the meeting.
22 Mr Godridge and Mr Steer drove around the Barracks
looking for the Applicant. They located the Applicant
coming out of the 5th training group building. When Mr
Godridge saw the Applicant he parked the car and got
out of the car to speak to him.
23 Mr Godridge testified that he informed the Applicant he
was required to attend the meeting at 10 o’clock to which
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the Applicant replied that he was already going to a
meeting the following day with Mr McQuillan and that
he did not intend to attend the meeting this morning. Mr
Godridge said that he informed the Applicant again that
he was required to attend the meeting. He said whilst he
was speaking to the Applicant, the Applicant walked
towards a ride-on lawn mower and in an aggressive and
agitated manner threw his hands up and said, “I can’t
hear you. I am not going.” Mr Godridge then said to the
Applicant, “What are you doing down here, you are
instructed by your supervisor this morning to be working
at the front of the barracks and you are doing your own
thing back here.” Mr Godridge was standing at the side
of the motor vehicle when the Applicant jumped on the
ride-on mower, revved it up and drove it directly at him.
Mr Godridge said that the mower collided with his left
leg and the mower came to a halt on his right foot. When
the mower stopped the Applicant yelled out, “Get out of
the way.” Mr Godridge said he pulled his foot from under
the tyre and that the Applicant sped away.
Mr Steer was sitting inside the vehicle when the incident
occurred. He said that he observed Mr Godridge get out
of the vehicle and move a few paces to the front of the
vehicle. He testified that the Applicant then proceeded to
the ride-on mower, got on it, started it and drove towards
Mr Godridge whilst the argument between the Applicant
and Mr Godridge continued. Mr Steer said that the
Applicant drove the mower at full revs and that he heard
Mr Godridge say something like, “Be careful”, but he
did not see the collision from where he was sitting in the
vehicle.
The Applicant denied that he told Mr Godridge that he
refused to attend the meeting. He said that he told Mr
Godridge that he was on his way to the meeting. He said he
walked over to the ride-on mower and Mr Godridge returned
to the vehicle. He testified that he got on the ride-on mower
and started to drive to the meeting. He said as he drove off
Mr Godridge was yelling at him and began to walk towards
him, which resulted in his foot making contact with the
mower. He later said that Mr Godridge ran towards him.
When asked to explain, the Applicant said that when he
first sat on the mower Mr Godridge was about 20 feet away
from him and after he had driven about 5 to 10 feet Mr
Godridge started to walk toward him. He said he tried to
stop the lawn mower by easing off the accelerator and by
trying to steer out of the way.
Mr Godridge returned to the vehicle and both he and Mr
Steer returned to the office and spoke to Mr Fairburn.
Both Mr Steer and Mr Fairburn said that Mr Godridge
appeared to be very shaken by the incident. Mr Fairburn
asked both Mr Steer and Mr Godridge to provide a written
statement of the incident. The meeting proceeded without
the lawn mower incident being raised. When questioned
why it was not raised, Mr Fairburn said that he wanted to
fully investigate the incident prior to the issue being raised.
After the meeting, Mr Fairburn obtained written statements
from Mr Godridge and Mr Steer. On the next day Mr
Fairburn spoke to the Applicant and told him that he had
been accused of driving a ride-on mower directly at his
manager with no regard to his safety. He informed the
Applicant that he intended to fully investigate the incident
and informed him that the allegation could threaten his
employment. Mr Fairburn said that Mr Jones became very
loud and aggressive and claimed that Mr Godridge was
out to get him. Mr Fairburn made some further inquiries
to see if there were any other witnesses to the incident.
He had been informed that there might have been a cleaner
working in the 5th training group building. He made
arrangements to interview the cleaner to see if she had
seen anything. Mr Fairburn testified that he located the
cleaner but that when she was interviewed she informed
him that she was inside the building at the time the alleged
incident occurred and she did not see anything.
Later on 24 February 2000 the Applicant provided Mr
Fairburn with a statutory declaration in which he declared
as follows—
“There was no intention to drive the lawn mower at
Peter Godridge. I move towards his vehicle and he
came at the lawn mower from behind the car door.
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The lawn mower was in cruise control and therefore
took about 1 meter to come to a full stop. After the
incident I reported it to my safety officer. I consider
this a near miss and feel that Peter Godridge should
take more care, when approaching workmen with
hand tools etc. as near miss have occurred before.”
29 After Mr Fairburn received the Applicant’s statutory
declaration he showed the declaration to Mr Godridge
and asked Mr Steer and Mr Godridge to comment. Mr
Fairburn said that Mr Godridge and Mr Steer informed
him that the matters stated in the Applicant’s statutory
declaration were not true.
30 The Applicant also completed and provided to Mr
Fairburn an Accident/Incident/Near Miss Report Form.
In his evidence he identified the injured person as Mr
Godridge. In the form he stated that the injured person’s
usual occupation was that of a counter hand and in the
box headed ‘Experience in task at time of accident’ he
circled the words ‘none—a little’. Further under the
heading ‘Explanation of above (what caused the
accident?)’ the Applicant stated, “Person approaching
operated machinery to (sic) quickly and not wearing PPE.”
Further, under the heading ‘Detail Preventative or Other
Action Recommended’ he stated, “When approaching
worker with machinery going stay at a safe distance and
only approach worker when machinery has been made
safe. Then always approach operator from a clear and
safe angle. All personnel should wear all PPE in the field.”
The Commission understands that PPE means personal
protective equipment.
31 After Mr Fairburn had obtained the statements, he
consulted Mr McQuillan in relation to the incident. Mr
Fairburn said that when he received the Accident/Incident/
Near Miss Report Form he did not have any regard to it
because it did not make a great deal of sense.
32 On 29 February 2000, Mr Fairburn convened a meeting
with the Applicant to discuss the incident. Mr Spencer
also attended and Mr Panting attended at the Applicant’s
request. Mr Fairburn informed the Applicant that he had
investigated the accident thoroughly. He also informed
the Applicant that he believed the account given by Mr
Steer and Mr Godridge and that he, the Applicant, was
lying about the incident. Mr Fairburn said that the
Applicant became angry and stated that Peter Godridge
was out to get him. He then went on to say that Mr
Godridge jumped out in front of the lawn mower and
that he did not purposely drive at him. The Applicant
then drew a diagram of the incident. Mr Fairburn testified
that after he heard the Applicant’s explanation he did not
change his opinion and he handed the Applicant a letter
of termination. He said that he had prepared the
termination letter prior to the meeting but that he gave
the Applicant a further opportunity to explain the events.
After the explanation was given it was his view the
Applicant had not said anything new.
33 The termination letter stated—
“After investigating an incident that occurred at 5th
Training Group on Wednesday 23rd February 00.
You drove a ride on mower directly at the Grounds
Manager Peter Godridge with no regard to his safety.
This is an act of gross misconduct and we have no
option than to terminate your employment with SSL
Nationwide Facilities Management at the WAGS
contract.
Your termination is effective immediately.”
Submissions
34 The Applicant contends that he was harshly, oppressively
or unfairly dismissed on three grounds.
1. No right of hearing regarding allegations;
2. Conflict of personalities;
3. General Manager Brian McQuillan not resolving this matter as promised, during meeting with
M Collins and myself, held at 154 Stock Road,
Attadale Thursday, 17 January 2000.
35 The Respondent contends that the act of deliberately
driving a ride-on mower at Mr Godridge was a single act
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of misconduct, which was of such gravity or importance
as to indicate a rejection or repudiation of the contract of
employment by the Applicant so as to justify summary
dismissal.
It is inherent in the Respondent’s submissions that the
Respondent does not rely upon any prior conduct, in
particular the Respondent does not rely upon the conduct
complained of in the warning notice given to the
Applicant. In any event, the Respondent could not rely
upon such conduct as Mr McQuillan had given an
undertaking to the Applicant on 17 February 2000 that if
he returned to work he would do so with “a clean slate”.
As the Respondent relied solely upon the lawn mower
incident, the Applicant’s ground 2 fails.
The Respondent contends in making the decision to
dismiss that the Commission must consider whether the
Respondent carried out an investigation into the lawn
mower incident fairly and whether the single act of
misconduct warranted summary termination.
The requirements of procedural fairness in respect of an
investigation into alleged misconduct was considered by
the Full Bench of the South Australian Industrial Relations
Commission in Bi-Lo Pty Ltd v Hooper (1992) 53 IR
224. At 229 the Full Bench of the South Australian
Commission observed—
“Where the dismissal is based upon the alleged misconduct of the employee, the employer will satisfy
the evidentiary onus which is cast upon it if it demonstrates that insofar as was within its power, before
dismissing the employee, it conducted as full and
extensive investigation into all of the relevant matters surrounding the alleged misconduct as was
reasonable in the circumstances, it gave the employee
every reasonable opportunity and sufficient time to
answer all allegations and respond thereto; and that
having done those things the employer honestly and
genuinely believed and had reasonable grounds for
believing on the information available at that time
that the employee was guilty of the misconduct alleged; and that, taking into account any mitigating
circumstances either associated with the misconduct
or the employee’s work record, such misconduct justified dismissal. A failure to satisfactorily establish
any of those matters will probably render the dismissal harsh, unjust or unreasonable.” (approved by
the Full Bench in Western Mining Corporation Limited v The Australian Workers’ Union, West Australian
Branch, Industrial Union of Workers (1997) 77
WAIG 1079 at 1084 per Sharkey P and Coleman C.C.)
The general principles of the valid exercise of the remedy
of summary dismissal were considered by Lord Evershed
MR in Laws v London Chronicle (Indicator Newspapers)
Ltd [1959] 2 All ER 285 where he observed at 287 and
289—
“… since a contract of service is but an example of
contracts in general, so that the general law of contract will be applicable, it follows that, if summary
dismissal is claimed to be justifiable, the question
must be whether the conduct complained of is such
as to show the servant to have disregarded the essential conditions of the contract of service … I …
think … that one act of disobedience or misconduct
can justify dismissal only if it is of a nature which
goes to show (in effect) that the servant is repudiating the contract, or one of its essential conditions;
and … therefore … the disobedience must at least
have the quality that it is “wilful”; it does (in other
words) connote a deliberate flouting of the essential
contractual conditions.”
One of the essential duties of an employee is the duty of
obedience and co-operation. The duty to co-operate is a
condition that is implied as a matter of law into every contract
of employment. It is implicit in this duty that employees
should not assault other workers or engage in conduct so as
to endanger the health or safety of other employees.
Having regard to all of the evidence given in this case I
have concluded that the Applicant deliberately drove the
ride-on mower at Mr Godridge on 23 February 2000. I
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do not accept the Applicant’s version of events for the
following reasons—
(a) The Applicant’s contention that Mr Godridge
caused the accident is not credible. Even if Mr
Godridge did move towards the mower, the Applicant’s own evidence establishes that he was in
control of the brakes and the mower only has the
capacity to move slowly. Accordingly, I am not
satisfied that the Applicant could not steer or
manoeuvre the ride-on mower away from Mr
Godridge.
(b) I am satisfied that at the time of the incident the
Applicant was in an agitated state. Mr McQuillan
had given an undertaking to Mr Fairburn that the
Applicant was to report to Mr Steer and not to
Mr Godridge, yet Mr Fairburn directed Mr
Godridge to locate the Applicant to advise him
to attend a meeting to discuss his alleged failure
to comply with directions given by Mr Steer. Although the Applicant denied that he disliked Mr
Godridge, it is apparent from his own evidence
that he did so.
(c) Further, there are other aspects of the Applicant’s
evidence that are unsatisfactory. In particular the
Applicant denied that he had signed his contract
of employment until a copy of the contract was
provided to him containing his signature. In addition, the Applicant denied that he attended an
induction until he was confronted with a document containing his signature indicating he had
attended a two-hour employee induction course
on 5 May 1999.
In relation to the Applicant’s arguments that he was not
accorded a right of hearing regarding the allegations, I
understand his argument is that because Mr Fairburn
handed him a pre-written notice of termination on 29
February 2000 Mr Fairburn had made up his mind to
dismiss him prior to affording him an opportunity to put
his version of events.
I do not accept this argument. Prior to the meeting on 29
February 2000 the Applicant was informed of the
allegations made against him and he was afforded an
opportunity to provide a written statement to Mr Fairburn.
Mr Fairburn considered the Applicant’s written statement
before he wrote the letter of termination. Further I am
satisfied that at the meeting on 29 February 2000, Mr
Fairburn gave the Applicant a further opportunity to
explain the incident prior to handing him the letter of
termination.
The question the Commission is required to consider is
whether the legal right of the Respondent to dismiss the
Applicant for misconduct has been exercised so harshly
or oppressively against the employee so as to amount to
an abuse of that right (Ronald David Miles, Norma Shirley
Miles, Lee Gavin Miles and Rose and Crown Hiring
Service trading as The Undercliffe Nursing Home v The
Federated Miscellaneous Workers’ Union of Australia,
Hospital, Service and Miscellaneous, WA Branch (1985)
65 WAIG 385 at 386).
The Respondent says that there were no mitigating
circumstances that it could take into account that would
excuse the Applicant’s deliberate act of driving the ride-on
mower at Mr Godridge. The Applicant contended that
Mr Godridge had it in for him. Further that Mr Godridge
had sexually harassed him and that he had complained to
Mr Fairburn and Mr McQuillan about the sexual
harassment. Both deny such a complaint was made. For
the reasons outlined above I prefer the evidence given by
Mr Fairburn and Mr McQuillan to the evidence given by
the Applicant in respect of this issue. However, even if
such a complaint was made and was not investigated, the
failure to investigate does not justify the action of
deliberately driving a ride-on mower at Mr Godridge.
After having regard to all of the matters raised by the
parties, I have concluded that the Respondent has not
unfairly exercised its right to dismiss the Applicant and
the application will be dismissed.
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2000 WAIRC 01553
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
JOSEPH FRANK JONES, APPLICANT
v.
SPOTLESS SERVICE AUSTRALIA
LTD ACN 005 309 320, RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
TUESDAY, 12 DECEMBER 2000
FILE NO
APPLICATION 320 OF 2000
CITATION NO. 2000 WAIRC 01553

6

Pursuant to clause 8.1(a) of the rules the affairs of the
Respondent are managed by a Committee of Management
(“Management Committee”) of between nine and twelve
members, one of whom is to be an employee
representative. In addition, it is an aim of the Respondent
under clause 3.1(h) to support and act on the principles
of self determination for Indigenous women in accordance
with the Indigenous Women’s Protocol (attached as
Schedule 1 to the rules). Paragraphs 3 to 9 of Schedule 1
sets out the Indigenous Women’s Project Protocol as
follows—
“3. All issues regarding Indigenous women’s projects
should be referred to the Indigenous Women’s
Committee.
4. The process for considering issues relating to Indigenous Women’s Projects needs to be as
follows.
5. The Management Committee should adopt the
decisions of the Indigenous Women’s Committee.
6. If the Management Committee is not happy to
adopt a decision of the Indigenous Women’s
Committee then they should refer it back to the
Indigenous Women’s Committee, in writing, stating their reasons and seeking further
consideration.
7. If necessary, a joint meeting between the Management Committee and the Indigenous Women’s
Committee to discuss and resolve the issues.
8. Following a joint meeting and in the event that
there is a failure to agree, the Management Committee retain final decision making authority.
9. That this be endorsed by the WLSWA Management Committee and put in writing to the
Indigenous Women’s Committee.”

7

The Applicant was appointed by the Respondent as a
Court Officer for a fixed term of 12 months commencing
on 5 July 1999. The Applicant was also a member of the
Management Committee and the Indigenous Women’s
Committee.

8

It is conceded by the Respondent that the Court Officer’s
position is an Indigenous Women’s Project within the
meaning of paragraph 3 of Schedule 1 of the Respondent’s
rules.

_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Dismissed
in person
Mr D R Sproule as agent

_______________________________________________________________________________

Order.
HAVING heard Mr J F Jones on his own behalf and Mr D R
Sproule as agent on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) J.H. SMITH,
[L.S.]
Commissioner.

2000 WAIRC 01545
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
VIOLET ELIZABETH LITTLE,
APPLICANT
v.
WOMEN’S LEGAL SERVICES INC
(WA), RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
TUESDAY, 12 DECEMBER 2000
FILE NO
APPLICATION 550 OF 2000
CITATION NO. 2000 WAIRC 01545
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application dismissed
Mr G P Patrick of counsel
Mr D Howlett of counsel

_______________________________________________________________________________

Reasons for Decision.
Violet Elizabeth Little (“the Applicant”) made an
application on 5 May 2000 under s.29(1)(b)(i) of the
Industrial Relations Act 1979 (“the Act”) for orders
pursuant to s.23A of the Act. The Applicant claims that
she was harshly, oppressively or unfairly dismissed by
Women’s Legal Services Inc (WA) (“the Respondent”)
on 12 April 2000.
2 The Respondent contends that the Commission has no
jurisdiction to deal with this application as the Applicant
resigned on 2 February 2000.
3 The issue whether the Applicant’s employment came to
an end on 2 February 2000 or 12 April 2000 was heard
by the Commission as a preliminary issue.
Background
4 The Respondent is an Association incorporated under the
Associations Incorporation Act 1987.
5 Under clause 4.1(j) of the Respondent’s rules made
pursuant to the Associations Incorporation Act, the
Respondent is empowered to “appoint, employ, remove
or suspend such employees as may be necessary or
convenient for the purposes of the Association”.
1
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The Applicant submitted her resignation by sending a
letter dated 1 February 2000 by facsimile on 2 February
2000 to Miss Sarah Baker, the Respondent’s Office and
Finance Manager. The material parts of her letter of
resignation are as follows—
“I am hereby submitting my resignation could you
please table it at the Management Committee meeting also the Indigenous Womens Committee meeting.
…
Could you please give my husband Philip Loo my
wages on Thursday and other personal stuff of mine.
I will send the phone and connections back with
Philip.
Also the 2 telephone bills, could you please send
me a copy of them and I will pay them.
I would have brought them back to you personally
but because of the breakdown I am experiencing am
unable to.
Please tell Sally that Tania Hills file is on my desk I
have sent letters to CIC, Tania Hill and Rita Bagini
all other info in file.”
10 Attached to the Applicant’s facsimile was a document in
which the Applicant set out her reasons why she was
submitting her resignation. The first paragraph of the
attached document states—
“I Violet Elizabeth Little do hereby resign from the
position of Indigenous Court Officer with the
Womens Legal Service also from the Management
Committee which is to be effective from the
02/02/00.”
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11 Ms Baker received the facsimile on 2 February 2000 and
in accordance with the terms of the Applicant’s resignation
she prepared her final pay. She calculated the Applicant’s
entitlements to the close of business on 2 February 2000.
As instructed Ms Baker gave the Applicant’s husband
her pay and her personal effects on Thursday, 3 February
2000 when the Applicant’s husband attended at the
Respondent’s office. Although it appears that some funds
were withheld for payment of the telephone accounts from
money paid into salary packaging by the Respondent.
12 The minutes of the Management Committee meeting on
8 February 2000 record that the Applicant’s resignation
from the Management Committee was tabled and
accepted by the members of the Management Committee.
13 Ms Baker is also a member of the Respondent’s
Management Committee. She gave evidence that the
Applicant’s letter tendering her resignation as a Court
Officer and a Management Committee member was tabled
at a meeting of the Management Committee on 8 February
2000 but that there was a move to defer dealing with the
Applicant’s resignation from her position as Court Officer
until later in the meeting.
14 The minutes of the Management Committee meeting on
8 February 2000 also record that at 8.35pm two members
of the Committee left the meeting. The convenor, Ms
Jenny Taylor, then directed the employee members to
leave the meeting pursuant to clause 8.1.3 of the rules.
All members of the staff left except one staff
representative, Ms Cecily Montgomery. The minutes
record that after staff returned to the meeting—
“Convenor Jenny Taylor asked for the matter of Violet
Littles resignation to be referred back to the IWC
with their decision. Hope Alexander supported Convenor, meeting agreed. Sandra Hall to arrange urgent
IWC meeting.”
15 Ms Baker and another staff member of the Management
Committee who was present at that meeting, Ms Suzanne
Holgate, gave uncontradicted evidence that the minutes
are not accurate, in that the Management Committee
members did not agree to the proposal to refer the matter
of the Applicant’s resignation to the Indigenous Women’s
Committee. Their evidence in respect to this issue is
supported by the minutes, in that the minutes do not record
the proposal as a motion that was voted on, or carried by
resolution.
16 In any event, it appears that the Indigenous Women’s
Committee of the Respondent met on 11 February 2000
and considered the Applicant’s resignation. Although no
minutes of the meeting of 11 February 2000 were
produced to the Commission, the Management
Committee Minutes of a meeting held on 11 April 2000
state that the minutes of the Indigenous Women’s
Committee record that it was resolved on 11 February
2000 that—
“ • Violet’s letter of resignation not be accepted by
the IWC,
• Violet to be offered 2 months leave without pay,
• Violet is to inform us whether she will be continuing on at the WLSWA after the specified
period.”
17 The fact that the Indigenous Women’s Committee met
and made such a resolution was recorded by Ms Baker in
a memorandum to the Management Committee members
dated 22 February 2000 in which she recounted a
conversation she had with the Convenor, Ms Jenny Taylor
as follows—
“… I asked Jenny if the Management Committee
had dealt with the Court Officer’s resignation at the
Management Committee meeting of 8 February 2000
as this was a matter that had to be referred to the
IWC first (as stated in the Protocols contained in the
WLSWA Constitution).
Jenny informed me that the matter had not been dealt
with. She confirmed that the matter had been referred
back to the IWC for their attention.
I then advised Jenny that I had been informed by
Victoria Hovane that Pamela Walsh had advised the
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IWC meeting of Friday 11 February that the Management Committee had dealt with the matter at the
meeting of 8 February and that the Management
Committee recommended that the Court Officer’s
resignation not be accepted and that she be given 2
months leave of absence.
I also advised Jenny that Victoria also stated that
Pamela Walsh had already spoken to Violet the night
before the IWC meeting of 11 February 2000 and
told her of the “supposed” resolution of the Management Committee and that Violet had accepted the
Management Committees proposal.
Jenny reiterated that the matter had not be dealt with
by the Management Committee.”
Ms Baker and Ms Holgate testified that they attended a
Management Committee Meeting on 11 April 2000. They
both said that Ms Sandra Hoare and Ms Hope Alexander
informed the meeting that the Applicant had been advised
by her solicitor to return to work the following day. The
minutes record that it was resolved by the Management
Committee to seek legal advice in relation to the
Applicant’s anticipated return to work and the appropriate
response from the Respondent. Further it is noted in the
minutes that it was agreed, although no motion was
moved, that the Applicant be treated in a courteous manner
if she returns to the office, including being given access
to a room, desk and computer.
Although it is not noted in the minutes of the meeting of
11 April 2000, both Ms Baker and Ms Holgate testified
that the convenor of the Management Committee, Ms
Patricia Giles, suggested that while legal advice was being
obtained the Applicant be allowed to use an office. Further
they both testified that a decision was made by the
members not to allocate any work to the Applicant and it
was clearly agreed that the Applicant was not being
reinstated or re-employed.
The Applicant gave evidence that she attended the
Respondent’s premises on the morning of 12 April 2000.
This was the first occasion that she had presented herself
for work since 2 February 2000. She said that she had
withdrawn her resignation on 11 February 2000 upon
hearing of the Indigenous Women’s Committee’s decision
not to accept her resignation. She said she presented to
work on 12 April 2000 as the two months unpaid leave in
accordance with the Indigenous Women’s Committee’s
decision on 11 February 2000 had expired.
Whilst in her office the Applicant was approached by Ms
Giles, who requested that she leave the premises and she
was handed a letter dated 12 April 2000 and signed by
Ms Giles and Ms Baker. The letter stated—
“You tendered your resignation to the Office and
Finance manager of the Womens Legal Service,
(“WLS”), Ms Sarah Baker on 2 February 2000.
Ms Baker accepted your resignation, as is her usual
practice on 2 February 2000.
Ms Baker was subsequently advised by Sandra
Hoare, the Project Development Officer, that you had
phoned Sandra advising that you would not be returning to work and that your husband would be
collecting your personal belongings, your pay and
entitlements and would be returning the mobile
phone that you had in your possession on Thursday
3 February 2000.
Ms Baker accordingly provided your pay and entitlements and possessions to your husband when he
attended at the WLS on Thursday 3 February 2000.
Your solicitors then wrote to the Management Committee of the WLS on 29 February 2000, requesting
clarification of your employment position. A further
letter was received by the Management Committee
of the WLS on 3 April 2000, again requesting clarification of your position.
The WLS then wrote to your solicitors on 5 April
2000 pointing out that your resignation had been
accepted by the WLS and that you had been paid all
of your outstanding pay and entitlements.
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The Management Committee held a meeting last
night and the Committee was informed that you were
intending to return to work today. Although your
employment was not discussed at length, Ms Pat
Giles in recognition of the sensitivity of the matter,
stated that, if you did present to work you would be
provided with a desk, computer and would be treated
with respect. We did not provide you with any official notification of this statement.
We wish to make it clear, that at the Committee of
Management meeting you were not offered employment with the WLS, nor was any undertaking
provided to you regarding re-employment. You have
not been allocated any work and you will not be
paid for any time that you spend in these offices.
The sole purpose of Mr Giles statement was to reduce any upset or distress on your part and to
recognise the sensitivity of the issue. Having had an
opportunity to reconsider the position and having
now taken legal advice in relation to this letter and
in relation to our position, we believe that a resolution to this issue would be best facilitated in the
following ways—
1. That you agree not to attend at the office;
2. That both parties consider options to resolve
this matter.
In making this request we have no intention to pressurise or demean you, but wish to simply resolve
this matter properly and without further upset to you.
Should you wish to take this matter further with your
solicitor, we would be hopeful that a positive outcome through negotiation could be achieved.”
Submissions
22 The jurisdictional issue to be determined by the
Commission is whether the resignation sent by the
Applicant by facsimile to Ms Baker on 2 February 2000
was effective at law.
23 Mr Patrick on behalf of the Applicant contended that the
Applicant’s resignation from the position of Court Officer
was subject to a condition precedent that the resignation
had to be accepted by the Management Committee and
the Indigenous Women’s Committee. The Applicant’s
argument relies upon the fact that the Respondent’s
Management Committee did not accept her resignation
on 8 February 2000 but instead pursuant to Schedule 1
of the rules referred the matter to the Indigenous Women’s
Committee. Further that when the Applicant’s resignation
was considered by the Indigenous Women’s Committee,
the Indigenous Women’s Committee resolved not to
accept the Applicant’s resignation and to offer the
Applicant two months leave without pay. Accordingly it
is argued the conditions precedent failed. In addition, it
is contended that the Applicant withdrew her resignation
after the decision of Indigenous Women’s Committee and
on 12 April 2000 she presented for work in accordance
with the decision.
24 When regard is had to the terms of the Applicant’s
resignation the Applicant’s submission cannot be
maintained at law. It is clear from the terms of the
Applicant’s notice of resignation that the Applicant
intended her resignation to be effective from 2 February
2000 and that the resignation was not subject to any
condition that it be accepted by the Management
Committee and/or the Indigenous Women’s Committee.
The terms of the resignation clearly state that she resigned
from the position of Indigenous Court Officer from 2
February 2000. In addition she took steps to effect her
resignation from that date. The Applicant requested that
her final pay and her personal effects on Thursday, 3
February 2000 be provided to her husband. Further, the
Applicant did not present for work after 2 February 2000
or on the days that preceded the Management Committee
and Indigenous Women’s Committee meetings.
25 Although the Applicant’s submission is rejected, the
Commission is required to consider other issues raised
before the Commission going to the validity of the notice
to terminate, so as to determine whether the Applicant’s
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contract of employment came to an end on 2 February
2000.
Effect of the Notice of Resignation
26 The Respondent contends that the Applicant’s resignation
was effective immediately following the tender of the
notice to Ms Baker. In considering the Respondent’s
contention it is appropriate to have regard to the principles
that apply to termination of a contract of employment by
the giving of notice and whether it is possible to withdraw
a notice to terminate.
27 In Birrell v Australian National Airlines Commission
(1984) 9 IR 101 Gray J at page 109 observed—
“The giving of notice of termination of a contract,
in accordance with the terms of that contract, is a
unilateral right. Its exercise does not depend in any
way on the acceptance or rejection of the notice by
the other party to the contract. The giving of such a
notice operates to determine the contract by effluxion
of the period of notice. It is clear that such a notice
could be withdrawn by the consent of both parties
to the contract; it seems unnecessary to determine
whether, in the case of withdrawal of a notice by
consent, the existing contract continues or a new
contract comes into being.”
28 Thus notice given by an employee will inevitably bring a
contract of employment to an end at the expiry of the
notice period, unless the employer consents to the
withdrawal of the notice prior to the expiry of the period
of notice. The Respondent contends that the Applicant’s
notice of termination was effective as acceptance of a
resignation is not required. However, this principle only
applies if the notice to terminate is a valid notice.
29 The question that arises in this case, is whether the notice
to terminate is valid as no period of notice was given.
30 A notice of termination that specifies a period that is too
short a period will be invalid. (Hill v C A Parsons & Co
Ltd [1972] 1 Ch 305 at 313 per Lord Denning MR) and a
notice of termination which is invalid will not operate to
end the contract of employment (The Law of Employment,
Macken, O’Grady and Sappideen (4th Ed) at 172-173).
31 The learned authors of The Law of Employment, Macken,
O’Grady and Sappideen (4th Ed) observe at page 168—
“… the period of notice given to terminate an employment contract must be as prescribed or agreed
or, if there is no prescription or agreement, it must
be reasonable.”
32 In light of the forementioned authorities the Commission
must firstly consider whether a notice period has been
prescribed that applies to the Applicant’s employment.
The Applicant contends that the terms and conditions of
her employment were regulated by the provisions of an
award made by the Australian Industrial Relations
Commission, the Social and Community Services
Industry—Community Services Workers—Western
Australia Award 1996 (“the award”). The Respondent
does not admit that the award applies. Clause 18.2.1 and
clause 18.3.1 of the award provides that where an
employee’s period of service is less than one year, an
employee giving notice to terminate shall give notice of
one week. Although the Respondent is named as a
Respondent to the award, having regard to the award
classifications in clause 20.1 and clause 20.3 of the award,
in the absence of any evidence that any of those
classifications applied to the Applicant’s position of Court
Officer, I am not satisfied that the award applied to the
Applicant’s employment.
33 It follows therefore that for the Applicant’s resignation
to be valid, she must have provided reasonable notice.
She, however, gave no notice, so the notice is invalid.
The question then arises, what was the consequence of
her resignation.
34 A resignation that is too short may be made effective by
acceptance by the recipient (Hill v C A Parsons & Co Ltd
at 313; see also Gunnedah Shire Council v Grout (1995)
134 ALR 156 at 163-165). Alternatively, inadequate
notice can constitute repudiation of a contract of
employment, in that the giving of immediate notice and
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not presenting for work could be characterised as an
absolute refusal to perform the contract (see Gunnedah
Shire Council v Grout at 165-167).
Although the Applicant sought to withdraw her
resignation on 11 February 2000, her purported
withdrawal was ineffective as Ms Baker in the capacity
of the Respondent’s office manager accepted her
resignation on 2 or 3 February 2000. In a discussion in
respect of the doctrine of ostensible authority, Dawson J
in Northside Developments Pty Ltd v Registrar General
(1990) 170 CLR 146 at 204-205 observed that although
a managing director of a company has no authority to
enter into commercial transactions upon his own decision,
he has apparent authority to enter into transactions of an
administrative kind required for the day to day running
of a company’s affairs.
Having regard to the evidence given by Ms Baker in
respect of her duties as office manager and to the fact
that the Management Committee only usually meets once
a month, I am satisfied that the acceptance of a resignation
can be characterised as an administrative duty within the
scope of Ms Baker’s duties as office manager and an act
of the kind necessary to be carried out for the day to day
running of the Respondent’s business.
Although it was tentatively argued on behalf of the
Applicant that a new contract of employment was entered
into when the Applicant was asked to report for work on
11 April 2000, that argument is not supported by the
evidence. Firstly, the Applicant testified that she reported
to work on 12 April 2000 because she was of the view
her resignation had not been effective. Secondly, there is
no evidence before the Commission that an offer of
employment was made on 11 April 2000.
In light of my findings set out above an order will issue
dismissing the application. If the Respondent wishes to
pursue its application for costs I will hear the parties
further in respect of that application.
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Mr D Howlett of counsel

Applicant unfairly dismissed; Contractual
benefits claim granted
Mr G McCorry as agent
Mr P Wilkinson
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_______________________________________________________________________________

Order.
Having heard Mr G P Patrick of counsel on behalf of the applicant and Mr D Howlett of counsel on behalf of the
respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) J. H. SMITH,
[L.S.]
Commissioner.
7

Reasons for Decision.
This is an application pursuant to section 29(1)(b)(i) and
(ii) of the Industrial Relations Act 1979 (hereafter referred
to as the Act). The applicant Mr Lynam was employed
by the respondent from 13 December 1999, when the
respondent bought the business, until 27 March 2000
when he was terminated by Mr Wilkinson. He had earlier
managed or worked in the store for the previous owners
since October 1995.
Mr Lynam says that his duties were that of Stores Manager
and Sales Manager, which included opening and closing
the store, staff supervision, general shopkeeping and retail
operations.
The respondent was amended at hearing, by consent, from
Wesley CD Megastore to Lataga Pty Ltd. The latter, on
the submission of Mr Wilkinson for the respondent, being
the employer of Mr Lynam.
The respondent was not represented at hearing and albeit
unfamiliar with the Commission’s processes decided to
proceed with the matter rather than seek an adjournment.
The applicant says that he was unfairly dismissed on 27
March 2000 when he arrived for work. It is common
ground that there was an ongoing dispute about the
contract of employment as it related to overtime. It is
common ground that when the new owner took over from
the then administrator of the business on 13 December
1999, he agreed to pay the applicant on the same terms
and conditions. It is the evidence of both parties that Mr
Lynam was then paid his salary and overtime for the
additional hours worked. The difference between the
parties on this issue is that the respondent says that the
applicant claimed and was wrongly paid for overtime he
should not have received. The respondent says that the
applicant should have continued, on transfer of the
business, with his salary of $667 per week and no
overtime. The applicant says that he was to continue on
$667 per week but that he was paid overtime, queried it,
and was told that the respondent intended to pay him
overtime.
The applicant, in terms of denied contractual benefits,
claims 40 hours unpaid overtime ($702) which he says
he worked in the three week period prior to termination;
and one week’s pay ($877.50) for the week prior to
termination where he says he was stood down. The
applicant says these are the agreed terms of his contract
which he does not say is related to any award. The
applicant is also claiming $17,500 being the maximum
amount of compensation claimable given the applicant’s
salary of $35,000 per year. This amount comprises 7
weeks and 2 days of lost wages at the base rate ($4,932);
ongoing loss in his new position ($6,409); one month’s
pay in lieu of notice ($3,510) and injury for suffering
arising from the dismissal.
The applicant says that after the change of owners he
was required to submit timesheets and was paid $667 by
direct transfer into his bank account and paid by cheque
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for overtime for hours worked in excess of 38 hours per
week. He says he queried this with Mr John Moore a
representative of the respondent, and was told that Mr
Wilkinson had approved it.
He says that he was asked to work six days a week from
late January 2000 and had a conversation with Mr
Wilkinson at that stage where they agreed that he would
be paid overtime for all hours worked in excess of 38
hours per week. He says that he continuously worked 50
hours a week from then until he was terminated. He says
that he was paid time and a half (ie $26.33) for each hour
of overtime at first but then agreed with Mr Wilkinson to
accept $17.55 (ie single time) for all of the 50 hours a
week worked.
He says that he gradually lost duties to others. Ms Sonya
Kahuri commenced as Promotions Manager and was then
made General Manager effectively demoting the
applicant. He says that he raised a pay issue with Ms
Kahuri on behalf of another staff member and that this
resulted in him being presented with a letter [Exhibit NL2]
which he was asked to sign and which would have reduced
his salary. He refused to sign the letter and was asked to
take a week off and to return his store keys.
He says that he prepared a letter [Exhibit NL3] over the
weekend, which he delivered on Monday to Ms Kahuri,
as he was concerned that the week off not be deducted as
leave. He says that she told him that he was not allowed
to be in the store and to leave the store immediately, so
he did.
He says that he returned to the store at 8.30 am the
following Monday, could not get in, and was met at about
8.50 am by Mr Wilkinson and Mr Wayne Sheldon, the
Warehouse Manager. He says that he was told by Mr
Wilkinson that he was not wanted in the store anymore
and was given one week’s notice and told to contact Mr
Wilkinson to sort out a redundancy or termination
package.
He says that he contacted Mr Wilkinson on the following
Wednesday and in reply received a letter [Exhibit NL4]
the contents of which he refutes.
Mr Wilkinson’s evidence of the events which took place
on the day of dismissal aligns with that of the applicant.
He says that he met Mr Lynam outside the store and as
the contract issue concerning overtime was unresolved
he could not allow Mr Lynam to continue working there
and so terminated him and paid him one week’s pay for
notice as permitted under the contract of employment.
In relation to the payment of overtime, Mr Wilkinson
denies that this was ever rightfully approved by him or
there was any conversation where he consented to a single
rate of $17.55 for each hour worked. He says the contract
was the same as Mr Lynam had worked under previously
and that is $667 per week for whatever hours were
required for the efficient running of the store. He says
that Mr Lynam was not in a manager’s position. Finally,
he says that Mr Lynam was paid bonuses for meeting
sales targets.
The heart of the dispute concerns the payment of overtime.
The key difference in evidence is whether this overtime
was paid by cheque and whether Mr Lynam and Mr
Wilkinson in discussion ever agreed to overtime. The
respondent alleges that the applicant wrongly claimed
overtime and effectively cheated his employer. The
respondent does not deny that overtime was paid by the
company, he simply says that it was not due under the
contract, was not properly approved and was a mistake
on the company’s part. The applicant agrees that he was
not due overtime at the commencement of the contract,
but that the employer later agreed to the payment of
overtime and then further proposed that it be paid at a
single time rate and that he, the applicant, agreed.
The respondent references a letter from the liquidator of
the previous owner [Exhibit R2] as conclusive proof that
overtime was not to be paid. It states—
“We refer to your recent enquiry in the matter of
wages and/or salary paid to Mr Nick Lynam by
Tanbrook Holdings Pty Ltd (“Tanbrook”).
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We advise that during the appointment of Administrators and subsequently Liquidators, that is, from
13 August, 1999 until the sale of the business in
December, 1999, Mr Lynam was paid a weekly salary of $662.00 with no additional amount paid in
respect of any overtime that may have been worked.
The former Office Manager of Tanbrook has advised
that Mr Lynam had previously been paid a weekly
wage and overtime up until approximately May-June,
1999 at which time he took over the position as Store
Manager and subsequent to that time, was not paid
overtime.
The wages records of Tanbrook indicate that after 5
June, 1999, Mr Lynam was paid a gross salary of
$507.00 per week to 7 August, 1999 which was increase to $662.00 gross per week thereafter with no
overtime recorded/paid after 5 June, 1999.”
Mr Lynam agrees essentially with this letter except some
of the dates and says that the amount should be $667. I
find that on commencement of employment with the
respondent, Mr Lynam’s contract was for a salary of
$667.00 per week with no overtime paid.
The applicant’s claim in relation to overtime has been
difficult to assess. The documents submitted on behalf of
the applicant [Exhibit NL1] do substantiate the applicant’s
evidence in part. These documents have no identifying
references, but the applicant says were pay documents
completed by Ms Helen Kay on behalf of the respondent,
and this evidence is unchallenged. The applicant says that
he was paid overtime at time and a half and then in late
January 2000 made an agreement to be paid overtime at
single time (ie $17.55 per hour). The handwriting on these
documents appears to match that on the original group
certificate for Mr Lynam and adds weight to their
authenticity.
These documents show payments at time and a half in
December 1999 and late January 2000, and at single time
in early January 2000 and in February 2000. There are
also some mixed payments in early January 2000 (ie
single time and time and a half during one week).
However, predominantly they support the view that a
change to payment at single time was made in early
February 2000. Mr Wilkinson gave evidence at page 89
of the transcript that on a timesheet dated in late February
2000 Mr Lynam asked whether the 50 hours could be
paid by direct debit into his bank account.
Mr Lynam says that he was paid for overtime by cheque
which Mr Wilkinson disputes. The cheque butts at
[Exhibit NL6] when compared with the pay details at
[Exhibit NL1] support Mr Lynam’s evidence.
Whilst both Mr Lynam and Mr Wilkinson appeared direct
and honest in giving evidence, and under crossexamination, all the evidence I have just outlined supports
and adds credibility to Mr Lynam’s evidence. For these
reasons, although I do not deny the honesty of Mr
Wilkinson, I consider Mr Lynam’s account of events more
reliable and where it contradicts Mr Wilkinson’s account
I would rely on Mr Lynam’s evidence. I do not need to
go to Mr Mansfield’s evidence other than to say it adds
some weight to Mr Lynam’s evidence that the pay
documents were provided irregularly.
I find Mr Lynam was paid by cheque for additional hours
worked at a single time rate of $17.55 per hour, and that
the contractual arrangement was agreed with the
respondent.
The events leading up to and including the day of
termination are largely agreed. There are of course two
versions of how heated the discussions were and the
meaning of those discussions. Nevertheless it is clear from
both Mr Wilkinson’s and Mr Lynam’s evidence that Mr
Lynam was presented with the option to be paid $667
per week for all hours worked or $446 per week plus
overtime. Mr Lynam wanted $667 per week plus overtime
at a single rate which he had been receiving. When he
rejected the employer’s unilateral proposal he was told
to take a week off to consider his position. He tried to get
paid for that week. He then tried to return to work and as
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he would not agree to the employer’s unilateral proposal
he was dismissed.
On Mr Wilkinson’s evidence the last conversation between
Mr Lynam and himself, which was outside the store on
27 March 2000, was—
“he’s standing outside the shop saying, “I want to
go into work.” And I’m saying, “Well, I can’t let
you into work until such time as this is resolved”
and he said, “Well, I’m not going to work for less”.
So I said, “Well, I’ve got no alternative but to give
you a week’s notice and that’s exactly what I did.””
If I apply the principles in Undercliffe Nursing Home -vThe Federated Miscellaneous Workers’ Union of Australia,
Hospital, Service and Miscellaneous, WA Branch 65
WAIG 385 Mr Lynam clearly received far less than a fair
go all round. His performance was not in question, he
received no warning or indication that his employment
was in jeopardy, there is no evidence to suggest that any
discussion occurred as to why he had been receiving a
higher rate of pay and why the unilateral change was
warranted. The evidence of Mr Lynam which I accept is
that shortly after querying a pay issue for Mr Mansfield,
he was presented with a “sign here” letter altering his
then pay arrangements.
Mr Wilkinson says following the events of 27 March 2000
he wrote to Mr Lynam inviting him to raise any query he
might have and did not receive the courtesy of a reply.
Mr Lynam however had clearly and abruptly been
terminated and the time for proper discussion, explanation
and negotiation by both parties was prior to the employer
dismissing Mr Lynam. That was the fair and appropriate
course of action.
I find for the above reasons that Mr Lynam was dismissed
unfairly on 27 March 2000. There is no prospect
whatsoever that an employment relationship could be reestablished between the two parties. Both have expressed
strongly adverse views of the other which I consider are
not capable of being redressed.
I turn to the contractual benefits claimed. I accept the
evidence of Mr Lynam that 40 hours of overtime worked
has not been paid, and I would so order that the amount
of $702 for the unpaid overtime be paid. The claim for
payment for the week’s absence in the week beginning
20 March 2000 should also be paid as claimed, ie $877.50.
In [Exhibit NL4] the respondent refers to this as due and
relates it to the applicant being on stress leave. The
respondent says that $460.13 is payable and the applicant
says that $877.50 is payable. It is clear from the evidence
that the original contract is for $667 per week. I have
found that this was the case and that the contract was
varied by agreement as claimed by the applicant to 50
hours per week at the single rate of $17.55 per hour. It is
also clear from Mr Wilkinson’s evidence and [Exhibit
NL4] that albeit Ms Kahuri at the meeting on 17 March
2000 attempted to unilaterally change the contract
[Exhibit NL2] to $460.13 per week effective from 20
March 2000, Mr Lynam did not agree to the change and
was sent away for a week to think about it. Hence $877.50
is owing and the total for contractual benefits to be ordered
is $1,579.50.
Mr Lynam’s evidence, which is unchallenged and
supported by [Exhibit NL5], is that he has actively sought
employment since his dismissal. He found work some 7
weeks and 2 days after dismissal and has been earning
less than his former position. The applicant calculates
his lost income on the basis of a salary of $667 per week
on the basis that the employer could have given Mr Lynam
reasonable notice of a change to work 5 days per week.
The applicant calculates his loss as $4,932 for the period
up until he gained employment and $6,409 for ongoing
loss over a 12 month period.
It is clear from the evidence of Mr Lynam and Mr
Wilkinson that at the time of dismissal Mr Lynam did
not want to work under the revised and reduced contract
put forward by the respondent, even though this had been
his contract on initial engagement on 13 December 1999.
Mr Lynam’s evidence was that at that stage he did not
think that any extra money was due and that he challenged
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payment of overtime. It is equally clear that Mr Wilkinson
wanted to reinstate the contract as it was at the time of
the transfer of the business. This was made plain to Mr
Lynam on 27 March 2000, though not on 20 March 2000
when he was handed the letter marked [Exhibit NL2]
which sought to reduce his weekly rate of pay.
31 In those circumstances Mr Wilkinson should have
provided Mr Lynam with reasonable notice of change.
However, I am convinced and I so find that the
employment relationship was bound to terminate. I
consider that in all the circumstances of the dismissal
and given Mr Lynam’s age, that he had previously been a
manager in the store and had worked there for over 4
years (although only a short period with the respondent)
he should have been granted four weeks notice of the
change. This is a total of $3,510.00 by way of
compensation. I would not award Mr Lynam any monies
for injury. His evidence is that he was aggrieved prior to
the date of termination and I consider that this was due
largely to him no longer managing the store.

2000 WAIRC 01507
WESTERN AUSTRALIAN
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PARTIES
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FILE NO
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CITATION NO. 2000 WAIRC 01507
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Applicant unfairly dismissed; Contractual
benefits claim granted
Mr G McCorry as agent
Mr P Wilkinson

_______________________________________________________________________________

Order.
HAVING heard Mr G McCorry on behalf of the applicant and
Mr P Wilkinson for the respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations
Act, 1979, hereby—
(1) DECLARES that the applicant, Nicholas Richard
Lynam, was harshly, oppressively or unfairly dismissed by the above named respondent on the 27th
day of March 2000.
(2) ORDERS that the said respondent do hereby pay
within seven days of the date of this order, as and by
way of compensation, the amount of $3,510.00 to
Nicholas Richard Lynam, less any taxation that may
be payable to the Commissioner of Taxation.
(3) ORDERS that the said respondent do hereby pay
within seven days of the date of this order, as and by
way of denied contractual benefits, the amount of
$1,579.50 to Nicholas Richard Lynam, less any taxation that may be payable to the Commissioner of
Taxation.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
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2000 WAIRC 0103
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
JULIE MCLELLAN, APPLICANT
v.
SUTTON GRANGE PTY LTD T/A
MATT’S
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FLINDERS,
RESPONDENTS
CORAM
COMMISSIONER A R BEECH
DELIVERED
MONDAY, 11 DECEMBER 2000
FILE NO
APPLICATION 1363 OF 2000
CITATION NO. 2000 WAIRC 01544
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Order issued by consent.
Mr K. Trainer (as agent) on behalf of the
applicant.
Mr D. Moss (as agent) on behalf of the
respondents.

_______________________________________________________________________________

Order.
WHEREAS an application was lodged in the Commission
pursuant to section 29 of the Industrial Relations Act 1979;
AND WHEREAS a conference between the parties was
convened;
AND WHEREAS an agreement was reached at the conference;
AND WHEREAS the parties agreed that the agreement be
reflected in an order of the Commission;
AND WHEREAS the applicant’s entitlement to annual leave
payments has been paid by the respondent;
AND HAVING HEARD Mr K. Trainer (as agent) on behalf
of the applicant and Mr D. Moss on behalf of the respondent;
NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, and by consent, hereby order—
1. THAT Sutton Grange Pty Ltd pay to Julie McLellan
the sum of $12,500 by way of a redundancy payment in 4 equal monthly instalments of $3,125 on
or before each of the following dates—
(a) 15 December 2000;
(b) 15 January 2001;
(c) 15 February 2001; and
(d) 15 March 2001.
2. THAT all negotiations between the parties relating
to this application remain confidential to the parties
and not be divulged to any other party;
3. THAT neither party make any adverse remark in any
form or do anything prejudicial or detrimental to the
other party in respect of any matter arising from the
employment relationship.
4. THAT this application otherwise be dismissed.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.
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Order issued by consent.
Mr K. Trainer (as agent) on behalf of the
applicant.
Mr D. Moss (as agent) on behalf of the
respondents.
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Order.
WHEREAS an application was lodged in the Commission
pursuant to section 29 of the Industrial Relations Act 1979;
AND WHEREAS a conference between the parties was
convened;
AND WHEREAS an agreement was reached at the conference;
AND WHEREAS the parties agreed that the agreement be
reflected in an order of the Commission;
AND WHEREAS the applicant’s entitlement to annual leave
payments has been paid by the respondent;
AND HAVING HEARD Mr K. Trainer (as agent) on behalf
of the applicant and Mr D. Moss on behalf of the respondent;
NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, and by consent, hereby order—
1. THAT Sutton Grange Pty Ltd pay to Natalie Jenny
Moore the sum of $6,730.80 by way of a redundancy payment in 4 equal monthly instalments of
$1,682.70 on or before each of the following dates—
(a) 15 December 2000;
(b) 15 January 2001;
(c) 15 February 2001; and
(d) 15 March 2001.
2. THAT all negotiations between the parties relating
to this application remain confidential to the parties
and not be divulged to any other party;
3. THAT neither party make any adverse remark in any
form or do anything prejudicial or detrimental to the
other party in respect of any matter arising from the
employment relationship.
4. THAT this application otherwise be dismissed.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.
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Result
Representation
Applicant
Respondent

Application alleging unfair dismissal and
denied contractual entitlements dismissed
Mr O. Moon (as agent) appeared on
behalf of the applicant.
Mr J. Brits (as agent) appeared on behalf
of the respondent.

___________________________________________________________________________

1

Reasons for Decision.
Mr Pitcher claims that he was dismissed by the respondent
on 28 July 2000 and that his dismissal was unfair. The
respondent disagrees and states that Mr Pitcher elected
to resign. The issue whether Mr Pitcher resigned or was
dismissed is the central issue in this matter.
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The respondent is in the business of manufacturing and
installing vertical, venetian, pleated, holland and timber
blinds; insect screens and doors; aluminium roller
shutters; and aluminium and canvas awnings. The
respondent employed three employees on this work, one
of whom was Mr Pitcher. A fourth employee is a clerical/
administrative employee.
Mr Pitcher is a carpenter who had been employed on
measuring, quoting, installing and fitting the respondent’s
products. The majority of his work is what he described
as “outside” work as distinct from the manufacturing, or
“inside” work. He commenced employment in November
1979 and thus had 20 years and eight months’ service by
the time this issue arose. He is aged 63 years.
I note that both Mr and Mrs Jones are also employees of
the company which trades as Wyldes Window Treatments,
but they are also effectively its managers. Mrs Jones has
been employed for 30 years in the business and has been
manager of the business for 17 of those years. Her parents
are the directors of the company.
The evidence before the Commission is that when
business has been “quiet” over the course of the last few
years the respondent has requested its employees to take
annual leave. The quiet periods referred to are often linked
to quiet periods in the building industry. Usually, quiet
periods last for four weeks at the most. The employees
did take their annual leave during quiet periods as
requested, although as Mrs Jones noted, some employees
have not been keen about having to do so. Certainly Mr
Pitcher’s evidence, again which I accept, is that if he took
his leave during a quiet period, it was with reluctance.
However, it was seen as a more acceptable way of dealing
with a quiet period than, for example, working a fourday week.
The company experienced a quiet period in May 2000,
however in June the business became busier in part due
to the GST. However, July 2000 “fell into a hole” in the
words of Mrs Jones. Mr Pitcher, reluctantly, agreed to
take two weeks’ leave. On 27 July 2000, shortly before
he would have been due to return to work, Mrs Jones
contacted him and informed him things had not picked
up. She asked if he would take a further two weeks’ leave.
Mrs Jones described Mr Pitcher’s reaction as rather abrupt
and he emphatically rejected any thought of taking
additional leave. Mrs Jones felt somewhat surprised at
his abrupt manner. Mr Pitcher asked whether other
employees, including Mr Jones himself, could take their
leave. However, Mrs Jones indicated that Mr Jones’
presence at work was necessary for the running of the
business, and the other two employees had either no leave
accrued, or had already booked their leave and paid for
tickets for that purpose.
Mr Pitcher then suggested that the respondent should
dismiss one of the other employees. Mrs Jones rejected
the suggestion saying, in Mr Pitcher’s words: “He’s only
33, you’re 63. I presume you’ll be retiring at 65”. In fact,
as I find, Mrs Jones said: “Noel, I’m not firing anybody.
I haven’t rung to fire anybody. All I’m asking is to have
another week or so and things will be fine again”
(transcript page 30). That was her evidence and it is quite
consistent with Mr Pitcher’s recollection.
Mrs Jones indicated to Mr Pitcher that she did not know
what else to say. I accept Mrs Jones’ recollection of the
conversation that she said—
“Well, all I can think of is to pay you out,” and he
said, “Is that what you want?” I said, “No, no way,”
and he was quiet again, and I said, “Look, do you
want to think about this and ring me back?” He said
“There’s nothing for me to think about. You think
about it,” and hung up.”
(Transcript p. 36)
Mr Pitcher’s evidence of the end of that conversation is
that Mrs Jones asked him “to think about it” rather than
he asking Mrs Jones to think about it. Whether that is the
case or not, Mr Pitcher rang Mrs Jones the next day. Mr
Pitcher’s evidence is that he stated to Mrs Jones that he
was not going to take any more holidays “so you will
have to pay me out as you suggest”.
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10 Mrs Jones’ evidence is that when Mr Pitcher telephoned
her he said “Look, I want to finish up and be paid out.
May I have a cheque today?”. Mrs Jones replied that she
could not believe that request because all she wanted was
a further couple of weeks’ time.
11 A cheque was made available for Mr Pitcher that day and
he came in and collected it. His visit was quite short. Mr
Pitcher did not stay to say goodbye and he departed
straight after collecting the cheque.
Was Mr Pitcher dismissed?
12 It is quite apparent from the evidence that Mr Pitcher’s
employment came to an end because Mr Pitcher rang and
said words to the effect that he wanted to finish up or that
he wanted to be paid out. It is not the case that during the
conversation on the previous day Mrs Jones dismissed
Mr Pitcher. No words dismissing Mr Pitcher were used
by Mrs Jones and indeed even Mr Pitcher’s evidence of
the conversation means that he had not been dismissed in
that conversation because his evidence is that at the end
of the conversation he was to “think it over: He was
asked—
“Q: You mentioned that she told you to think it over.
Is that right?—Yes.
What were you to think over?—The fact that I would
take my holidays or not, as far as I could gather. I
wasn’t particularly happy about it at the time.
And that was the end of that discussion?—Yes.”
(Transcript p. 19)
13 It is difficult to see that Mr Pitcher would have had
anything “to think over” if he had been dismissed. Rather,
at the end of the conversation Mr Pitcher was still an
employee who was to consider whether or not he would
take further annual leave in the context that there was no
work to be done at that stage and in the context that an
alternative was to “be paid out”. That is, he was not at
that time dismissed.
14 Mr Pitcher decided overnight to “finish up” or to “be
paid out” and he rang Mrs Jones and told her of his
decision.
15 Mr Pitcher’s evidence is that—
“I didn’t think that I should have been paid out. It
shouldn’t have come to me at all”
(Transcript p. 15)
16 He says that there is “no way” he elected to resign. He
was asked in evidence—
Q: Why did you take the offer to be paid out?—
Well, there wasn’t an option as far as I was concerned.
It was either pay me out or take holidays.”
(Transcript p. 6)
17 That is, as far as Mr Pitcher understood the position, his
choice was either to take further annual leave or be
dismissed. It is this understanding which has formed the
central point of the Commission’s deliberation and caused
a reading and re-reading of the transcript of the evidence.
18 Whether Mr Pitcher was correct in his understanding
involves the precise meaning of the words “pay you out”
that Mrs Jones used on the previous day. There can be
little doubt that the words “pay you out” mean ending
the employment relationship. Mrs Jones was asked in her
evidence what the words meant—
“Q: … when you said— the statement says there:
“The only other option Mrs Jones could think of
was to pay Mr Pitcher out”?—That’s correct.
What was meant by that?—The long service leave,
whatever holiday pay he was due.
Is that all?—That’s all.
It wasn’t intended to suggest to him that either he
took the leave or he terminate he took the leave or
he terminate?—No, because I was offering just to
have another week’s pay.
Why wasn’t that made clear to him?—Why wasn’t
what made clear to him?
That that was what was meant by paying him out?—
He didn’t ask what “paying out” meant.
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But surely, under the circumstances, where you have
a—?—He didn’t ask anything. In fact, he hung up
on me.”
(Transcript p. 33-34)
And later—
“Q: Yes?—Once Noel has emphatically said “No”
that way meaning he can have his holiday pay and
start somewhere else, or do something else.”
(Transcript p. 34)
Mrs Jones’ latter answer means that Mr Pitcher’s
employment would terminate. He could start elsewhere
or do something else. That conclusion is also the only
logical reason why his long service leave and untaken
holiday pay would be paid to him. Such payments are
consistent with payments made on the termination of an
employee’s employment.
I also find that the seriousness with which Mrs Jones
approached the subject of “paying out” is consistent with
termination of employment. When Mrs Jones suggested
paying Mr Pitcher out, and he asked her if that is what
she wanted, she answered “no” and wanted to give him
an opportunity to think it over. Further, when Mr Pitcher
rang the next day and used the words “pay me out”, Mrs
Jones had no difficulty in understanding the significance
of those words in the context of the conversation the
previous day and Mr Pitcher also saying he wanted to
“finish up”. I therefore conclude that Mr Pitcher’s
understanding was correct: “It was either pay me out or
take holidays”. He elected to be paid out.
It was strongly argued on Mr Pitcher’s behalf that Mr
Pitcher was in a “resign or be fired” type of situation. Mr
Moon described Mr Pitcher’s position as precisely parallel
to a situation described by Cawley C in Bonson v Ivory
Investments Pty Ltd (1999) 79 WAIG 567. At page 569
Cawley C quoted from the Industrial Appeal Court
decision in Attorney General v. WA Prison Officers Union
of Workers (1995) 75 WAIG 3166 at 3167, and then
continued, as follows—
“The employer had to be ‘guilty of conduct which is
a significant breach going to the root of the contract’
which entitles the employee to accept the breach and
leave.
Or, put another way, if the employee is left only with
the option of walking away from the employment as
a result of the actions of the employer striking at the
heart of the contract, then the end of the employment has in fact been initiated by the employer.”
I have considered those words and also the test that if Mr
Pitcher had no effective choice other than to resign, then
the circumstances can be held to be an unjustifiable
dismissal: Auckland Shop Employee’s Union v.
Woolworths (NZ) Limited [1985] 2 NZLR 372 at 374.
That situation, together with a situation where an
employer has followed a course of conduct with the
deliberate and dominant purpose of coercing an employee
to resign are circumstances where it is the employer who
“really terminated” the contract of service.
In this case it cannot be said that the respondent has
followed a course of conduct with the deliberate and
dominate purpose of coercing an employee to resign. The
quiet period in August was no different from other
previous quiet periods. Mrs Jones stated in the
conversation that not only was she not going to dismiss
Russell, she was “not ringing to dismiss anybody”. On
Mr Pitcher’s recollection of the conversation Mrs Jones
gave as one reason not to dismiss Russell, that was that
Russell was 33, Mr Pitcher was 63 and she presumed Mr
Pitcher would be retiring at 65. That suggests that at that
point in the conversation Mrs Jones expected Mr Pitcher
to be in employment until then.
Further, and I have already found, I accept that when the
option of “being paid out” was mentioned, Mrs Jones
indicated that it was not what she wanted. That is not
consistent with an employer following a course of conduct
with the deliberate and dominant purpose of coercing an
employee to resign.
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26 It is more likely than not that Mrs Jones’ understanding
was that Mr Pitcher could always resign. That is, he could
be paid out. However, that would be Mr Pitcher’s choice.
The respondent would not dismiss him if he did not do
so. After all, there is substantial evidence that over the
course of Mr Pitcher’s employment he had been treated
almost like a “family” member. I refer to the initiative
taken by Mrs Jones to confirm with a hospital which rang
to book Mr Pitcher for a hernia operation. Mr Pitcher
could not be contacted but nevertheless Mrs Jones
unhesitatingly confirmed the hospital’s suggested date
notwithstanding it was at a busy time for the respondent.
It necessitated a re-organisation of the other employees’
working times for the duration. She did so out of concern
for Mr Pitcher’s welfare and the difficulty of securing
alternative times for a hernia operation.
27 I accept completely Mrs Jones’ evidence of the occasions
when priority had been given to Mr Pitcher himself
because of his seniority. For example, although Mr Pitcher
was quite set in his ways and he preferred to cease work
at 4:00pm each afternoon, and that this caused some
comment from other employees who continued working,
the other employees had been told to “put up with it”
because of Mr Pitcher’s seniority.
28 Mrs Jones was quite firm in her evidence that she was
expecting “the busiest couple of months coming up for
my business” and she already had one employee going
on leave. There is no suggestion in the evidence that this
quiet period was seen as being different from the previous
quiet periods and therefore that the respondent would
adopt a different approach to it. In fact, the evidence is
that the respondent’s work picked up in August as
expected. That is, the quiet period in July was no different
from the quiet periods which had been experienced
previously. There was therefore no need from the
respondent’s point of view to make Mr Pitcher redundant,
particularly given the evidence that the respondent is so
busy that the remaining employees now work overtime.
29 The respondent’s considerate treatment of Mr Pitcher also
included cleaning, free of charge, the blinds in his house
when he was staying at Burns Beach about 18 months or
so ago. He bought roller shutters from the respondent for
that house. On the evidence of Mrs Jones, the price of
the roller shutters was a special, or better, price. They
were delivered to him at no charge.
30 The respondent employed Mr Pitcher’s son, his daughter,
and also his daughter-in-law at some time. He was usually
paid a bonus by the respondent. On one occasion, it is
not clear when, he insisted on taking annual leave at time
which was inconvenient to the respondent, and the
respondent has apparently tolerated him doing so.
31 Those matters lead me to conclude that the respondent
was not going to dismiss Mr Pitcher. He was not in a
“resign or be fired” situation.
32 Did Mr Pitcher have no effective choice other than to
resign? He had the choice of taking further annual leave.
He did not want to do so, however, was it reasonable for
him to refuse the further leave? It is not a case of whether
the respondent could compel Mr Pitcher to take a further
period of leave. It is whether it was reasonable for Mr
Pitcher to refuse to do so when requested in this case.
33 Whether it was or was not unreasonable will depend on
the circumstances. There is a history of the three
employees taking leave during quiet times (exhibit A),
even if that leave is not usually extended. While they might
not have been completely happy to do so, it was a
preferable alternative. It certainly would appear to be
preferable to being dismissed and perhaps being offered
re-employment when work picked up as happened with
another employee. In the circumstances of that history,
and also the consideration with which Mr Pitcher had
been treated by the respondent over the years, I do not
think it was reasonable for Mr Pitcher to refuse the request
to take further leave. If the evidence was that Mr Pitcher
had a particular reason for not being able to take leave,
such as having already booked leave for another date and
purchased tickets to travel on that date, the conclusion
might well have been different.
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34 For those reasons also, Mr Pitcher was not “left only with
the option of walking away from the employment as a
result of the actions of the employer striking at the heart
of the contract” (to repeat the quote of Cawley C above).
His resignation is not in substance a dismissal. Therefore
his claim that he was dismissed, and that he had a
contractual entitlement to pay in lieu of notice,
redundancy payment and compensation for loss to date,
future loss and for injury, are dismissed.
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Mr J. Brits (as agent) appeared on behalf
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Order.
HAVING HEARD Mr O. Moon (as agent) on behalf of the
applicant and Mr J. Brits (as agent) on behalf of the respondent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby orders—
THAT the application be dismissed.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.
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Representation
Applicant
Respondent

Applications alleging unfair dismissal
granted and application alleging denied
contractual entitlements dismissed
Mr G. McCorry appeared as agent on
behalf of the applicants.
Mr B. Duckham (of counsel) appeared
on behalf of the respondent.
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1

Reasons for Decision.
The respondent is a company which owns a restaurant in
Northbridge called The Spaghetti Bar. These are two
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applications claiming unfair dismissal by Mr Grigg, who
was the Head Chef of The Spaghetti Bar and Ms Riley
who was the Restaurant Manager. Ms Riley also claims
that the respondent has denied her a benefit due to her
under her contract of employment. By the agreement of
all parties, both applications were dealt with together.
The essential differences between the parties are as
follows. Both applicants claim they were dismissed by
the respondent following an abusive encounter at the
restaurant with one of the respondent’s directors, Mr
Winiarczyk. The respondent claims that both applicants
resigned in that encounter, or in the alternative, if they
were dismissed, dismissal was justified because both
applicants were found to be drinking in the restaurant
contrary to the specific instructions given to them not to
drink in the restaurant.
There is considerable conflict between the evidence of
Ms Riley and Mr Grigg on the one part, and the evidence
brought by the respondent on the other part. What follows
is a summary of the evidence which I find relevant to the
essential differences between the parties.
Mr Grigg states that he was dismissed in the early hours
of Saturday, 2 October 1999. His evidence is that at
approximately 5 or 10 minutes past midnight, Mr
Winiarczyk came into the restaurant. He was accompanied
by Mr Mendes. Mr Grigg states that he was sweeping
and mopping the floor of the kitchen in the rear of the
restaurant when he heard loud voices in the bar area and
went to investigate. He saw Ms Riley, Mr Winiarczyk
and Mr Mendes, standing either side of the bar. He says
he heard abusive language from Mr Winiarczyk directed
at Ms Riley. Ms Riley walked away and returned about
five minutes later. Mr Grigg continued to clean the floor
of the kitchen. He again heard Mr Winiarczyk being
abusive to Ms Riley about a first aid kit. According to Mr
Grigg, the argument became heated and Ms Riley again
walked away and returned and this time Mr Grigg
accompanied her.
He states that they both were then abused by Mr
Winiarczyk regarding the night’s takings. Mr Grigg
indicated that he had enough of Mr Winiarczyk’s abuse.
Mr Winiarczyk made reference to Mr Grigg’ wife. Mr
Grigg informed Mr Winiarczyk that he was sick of being
abused. Mr Grigg said that this was the last time he was
going take the abuse and he found a piece of paper and
wrote out his resignation with two weeks’ notice and gave
it to Mr Winiarczyk. Mr Grigg states that Mr Winiarczyk
took the piece of paper from him, screwed it up and threw
it on the counter and said, “I do not want your resignation.
You can just f— off”.
Mr Grigg states that Mr Winiarczyk then looked at Ms
Riley and asked her whether she was happy in the job.
Ms Riley replied she was not happy either and Mr
Winiarczyk said, “if you do not like it you know you can
do the same”. Mr Winiarczyk’s final words were “the
two of you can get out and do not come back”.
At that point, according to Mr Grigg, Mr Mendes led Mr
Winiarczyk out of the restaurant. After he had gone Mr
Grigg finished mopping the floors, Ms Riley finished
counting the till and they both sat and had a drink each,
from their own private stocks.
They were joined by the kitchen hand from The Greek
Taverna (which is next door to The Spaghetti Bar and is
also owned by the respondent) and by another member
of the staff of the Spaghetti Bar, Irena, who had been at
the bar cleaning and washing dishes. After approximately
10 minutes, they were joined by Victor Bracho, a kitchen
hand. Ms Riley and Mr Grigg both informed him that
they had been dismissed. At the end of the conversation
the others departed and Ms Riley and Mr Grigg finished
their drinks, set the alarm to the building and went home.
The following morning at approximately 9:00am Mr
Grigg rang Mrs Helen Christopher, who is also a Director
of the respondent company. The telephone was answered
by her husband, and Mr Grigg informed him that he had
been dismissed the night before. Mr Christopher arranged
for a meeting between them at Valentino’s Restaurant that
morning. Mr Grigg states that Mr Christopher indicated
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that he was sure the matter could be sorted out, but Mr
Grigg indicated that there had been “too much water under
the bridge” and he would not be coming back to work.
Approximately three days later, Mr Winiarczyk
telephoned Mr Grigg to apologise for the event.
Mr Grigg admits that some 6 weeks prior to 1 October,
he and Ms Riley has been told that there was to be no
more drinking by staff in the Spaghetti Bar and that he
was part of the “staff”. That is to say, the rule applied to
him. If they wanted to have a “wind-down” drink, they
were to go next door to either the Fishy Affair or the
Greek Taverna. Mr Grigg denied, under crossexamination, any suggestion that at the time Mr
Winiarczyk had entered the premises, Mr Grigg had a
glass of wine and was at the front counter, drinking it.
Ms Riley’s evidence is that her dismissal occurred in the
following way. Ms Riley recalls that at approximately
1:00am she was just finishing counting the till. Mr
Winiarczyk and another person walked in. She had just
informed one of the customers present that the restaurant
did not have a band-aid and Mr Winiarczyk approached
her at the counter. He became upset that the restaurant
did not have a band-aid and abused her. She states that
Mr Winiarczyk started “carrying on” about why another
staff member was still there when the restaurant had closed
and he “just kept going on and on and on”. She therefore
left the bar area and had a cigarette and upon her return
she could hear him shouting at Mr Grigg. She asked the
customers to leave and Mr Winiarczyk stepped in front
of her in what she believed was a threatening manner.
His friend grabbed him by the arm and pulled him back.
She states that Mr Winiarczyk asked Mr Grigg whether
he was happy at the restaurant and Mr Grigg replied that
he did not like it when “this sort of thing happens”. She
recalls Mr Winiarczyk saying to Mr Grigg: “why don’t
you f— off then?” and so Mr Grigg wrote out his
resignation on a piece of paper. Mr Winiarczyk screwed
it up and said “that is not what I want, just get the f— out
of here”.
Ms Riley then says that Mr Winiarczyk turned to her,
asked her if she was happy there or did she want to give
notice as well? Ms Riley replied “I am only a casual so I
don’t have to give notice” and he told her to “f— off”.
Ms Riley says that Mr Mendes then took Mr Winiarczyk
and left. She finished her work and sat down afterwards
with Mr Grigg and the waitress and discussed what had
happened. They were joined by a friend of the kitchen
hand and also Mr Bracho. They told him they had been
fired.
Ms Riley confirmed Mr Grigg’s contact with Mr
Christopher and the meeting that was subsequently
arranged. She states that they were offered their jobs back
but declined the offers.
Ms Riley concedes that they had been told that there was
to be no more drinking by staff in the restaurant and that
they were to go to one of the next-door restaurants. She
says that if she and Mr Grigg did drink in the restaurant,
it was at the invitation of either Mr Winiarczyk or Mrs
Christopher. She drew a distinction between “staff” and
“management” when discussing whether or not they had
permission to drink on the premises. That is, as I
understand it, that the rule about staff not drinking on the
restaurant did not apply to her nor to Mr Grigg. She denies
that she had a glass of wine beside her at the till on 1
October when Mr Winiarczyk entered the restaurant,
although she admits they did have a drink, but it was not
at the cashier’s desk.
That concluded the evidence brought by the applicants.
In reply, the respondent called evidence from a number
of witnesses. It called Mr Trent Gardiner who was
employed as an apprentice chef at The Spaghetti Bar at
the time. He presented his evidence-in-chief by way of a
witness statement. The statement is that he witnessed afterhours drinking by “staff members” after Mr Winiarczyk
had explicitly informed all staff that it was not to continue.
On the night of the alleged dismissals, he had finished
work at about 10:30pm but saw that Ms Riley and Mr
Grigg were “already drinking with other guests” in the
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restaurant. He had no direct knowledge of the events of
later that night.
Mr Gardiner’s statement does not identify who the “staff
members” were and I place little weight on the answers
he gave to subsequent questions on the issue because of
the leading questions put to him, especially given that
his answers to questions in cross-examination were so
vague and lacked detail. That fact, plus the evidence that
Mr Gardiner’s statement was written in Mr Winiarczyk’s
presence using words which Mr Gardiner himself does
not understand, leads me to disregard his evidence as
unreliable.
Mr Victor Bracho’s evidence is that he worked for
approximately three months at The Spaghetti Bar. He
stated that he “constantly noticed when I was there [Ms
Riley and Mr Grigg] were always consuming
alcohol…during working hours”. On the night of the
alleged dismissals, he was in the kitchen. When he finished
his duties he went through to the dining room to leave
and he saw Ms Riley, Mr Grigg and Mr Winiarczyk
“arguing in a drunken style”. He did not hear any words
of dismissal from Mr Winiarczyk but he did see Mr Grigg
hand his resignation to Mr Winiarczyk and heard Mr
Winiarczyk say to him “I like you and I do not want you
to leave”. Mr Bracho did not stay in the restaurant after
that point.
In cross-examination he denied that after the “arguing”
he sat down at a table with Mr Grigg and Ms Riley and
denied that they told him that they “had been fired”.
Evidence was given by Mr Joaquin Mendes. He is not
connected with the restaurant but he was present when
the dismissals are alleged to have occurred. His evidence
is that when he accompanied Mr Winiarczyk into the
restaurant, Mr Winiarczyk was upset to see a staff member
[Ms Riley] with a glass of wine in her hand. He says Mr
Winiarczyk stated to her that she had been told only the
day, or two days, before that there was to be no drinking
at work or during working hours. Mr Winiarczyk was
very angry. Mr Mendes was “quite stunned” at what
happened. Mr Mendes says he recalls Mr Grigg resigning.
He wrote something on a piece of paper and gave it to Mr
Winiarczyk. He did not hear Mr Winiarczyk saying to
either Ms Riley or Mr Grigg that they were dismissed,
nor that Mr Winiarczyk wanted them to stay.
Under cross-examination, Mr Mendes conceded that he
had been drinking and did not have a great memory of
that particular night, and he did discuss the issue again
with Mr Winiarczyk prior to preparing a statement for
the purposes of the Commission’s proceedings. He saw a
wine glass in Ms Riley’s hand when they walked in. He
stated that he had not seen Mr Winiarczyk behave before
in the same way as he saw him behave that evening in the
restaurant.
The respondent also called evidence from Ms Lister who
had worked at The Spaghetti Bar as a waitress. Ms Lister
was employed for 3 weeks. Her employment covered the
period from before 13 July 1999, when Ms Riley
commenced employment, until her resignation on 23 July
1999. She worked a five-day week of split shifts. She
would usually work Thursday to Monday. She confirmed
that she was aware of a company policy that staff were
not to drink while working. She occasionally had a drink
herself after work, but at the Greek Taverna. She states
that she saw Ms Riley drinking in The Spaghetti Bar both
during and after a shift. She occasionally saw Mr Grigg
drinking on the premises. Her evidence was that she left
the respondent’s employment because she did not like
Ms Riley’s management style.
In cross-examination, she stated that she saw both Ms
Riley and Mr Grigg drinking on “usually a daily basis”,
from late afternoon through to the evening either outside
or inside at the staff table (transcript p.112a). She was
sure it was wine in Ms Riley’s glass.
The respondent called evidence from Ms Crabtree. She
is Mr Gardiner’s girlfriend. She would pick up Mr
Gardiner on most nights from his work at the restaurant.
She would call into the restaurant for that purpose. She
confirmed that Ms Riley and Mr Grigg were, at times,
drinking when she did so.
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27 Under cross-examination, Ms Crabtree explained her
evidence. The drinking she saw was both during work
and after-hours. She saw both Mr Grigg and Ms Riley
drinking at a table around the corner from the register
area. She saw Ms Riley have a drink beside her while she
was doing cash reconciliation at the end of the night. At
times, Ms Crabtree might sometimes wait for a period of
up to an hour waiting for Mr Gardiner to finish. She also
confirmed that when a photograph of her was taken
(although no photograph was ever produced in these
proceedings) she happened to be sitting at the table in
front of the glass used by Ms Riley and that the glass had
wine in it. She knew it was wine in the glass because she
could smell it.
28 Evidence was called by the respondent from Mrs
Winiarczyk. She is a part owner, with her husband, of
The Fishy Affair restaurant. It is next-door, on the other
side, to The Spaghetti Bar. Her evidence is that on one
occasion at approximately 4:00am she and her husband
were catching a taxi to go home from another restaurant
when they decided to check whether The Spaghetti Bar
was closed. They found that the door was open (by which
I interpret that the door was found unlocked) and she
saw Ms Riley and Mr Grigg sitting and drinking wine.
This was in contravention of an instruction her husband
had given to them that they should not drink at The
Spaghetti Bar.
29 The respondent next called evidence from Mr Pascoe who
is a business proprietor who has known Mr Winiarczyk
for seven or eight years. He has also known Ms Riley for
approximately 18 months. Indeed, he recommended Ms
Riley for employment to Mr Winiarczyk when he was
looking for a person to become manageress at one of Mr
Winiarczyk’s restaurants. His evidence is that one or two
days after the alleged dismissals, Ms Riley rang and asked
him whether Mr Winiarczyk was “sane” because there
had been a major aggravation at the restaurant and she
was contemplating her position. It was Mr Pascoe who
had encouraged Mr Winiarczyk to ring Ms Riley after
the event and offer an apology and try and “sort the thing
out”. He stated that Ms Riley subsequently requested him
to write a letter to say that Mr Winiarczyk had told Mr
Pascoe that he, Mr Winiarczyk, had sacked Ms Riley. Mr
Pascoe refused to do so because that is not what Mr
Winiarczyk had told him. (I note that part of Ms Riley’s
evidence where she denies that she requested a letter in
that form).
30 In cross-examination, Mr Pascoe confirmed that Ms Riley
had mentioned to him that Mr Winiarczyk had been upset
over an issue of a band-aid or first aid kit. This
corroborates Ms Riley’s own evidence on this point.
31 The respondent then called evidence from Mr Winiarczyk.
Mr Winiarczyk’s evidence is that when he employed both
Ms Riley and Mr Grigg he told them at the time of their
employment that there three rules: no stealing, no drinking
and no personal relationships with other staff. He referred
to items on the meeting agendas which referred to
drinking on the premises of The Spaghetti Bar as referring
to the drinking by Ms Riley and Mr Grigg which had
been observed.
32 Mr Winiarczyk stated that on the night of the alleged
dismissals he checked The Spaghetti Bar after he had
finished at The Fishy Affair. He saw Ms Riley sitting
behind the bar in front of the till with a glass of wine in
one hand and a cigarette in the other. He saw Mr Grigg
with a glass of red wine trying to mop the floor as well.
He lost his temper. He was “a bit abusive” (transcript
p.142) and he had “quite strong words” with them both.
He did not mention any issue of a band-aid or a first aid
kit. His evidence is that at the end of this, Mr Grigg stated
that he was going to resign and he took a piece of paper,
wrote words on it and gave it to him. He asked Mr Grigg
to stay, but Mr Grigg refused.
33 Mr Winiarczyk asked Ms Riley “what about you?” and
she replied that she was a casual and she was leaving as
well.
34 Mr Winiarczyk confirmed that approximately a week later,
after a discussion with Mr Pascoe, he did not feel
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comfortable about the incident because he had used
abusive language and he rang Ms Riley and apologised.
He also apologised to Mr Grigg.
Under cross-examination Mr Winiarczyk confirmed that
he used abusive language but stated that the balance of
the evidence against him is something of a conspiracy.
Mr Winiarczyk is adamant that he did not dismiss Ms
Riley or Mr Grigg. Mr Winiarczyk was cross-examined
extensively on his evidence regarding the incidents of
that particular night.
The respondent’s final witness was Mrs Christopher. She
is a Director of the respondent and part owner of The
Spaghetti Bar. She works at The Greek Taverna. She
confirmed that when Ms Riley was employed Mr
Winiarczyk had indicated the three rules to her that he
referred to in his evidence. Mrs Christopher also
confirmed that the reason for placing staff drinking as an
issue on the agendas for the meetings was due to staff
drinking in The Spaghetti Bar contrary to instructions
and was not directed at Mr Winiarczyk’s own drinking.
Mrs Christopher’s evidence is that Mr Grigg telephoned
her on the Saturday at approximately 10:00am to tell her
that he had resigned. He did not say that he was dismissed.
Conclusions
I make the following findings. On the night in question,
Mr Grigg did tender his resignation. The document which
he wrote and passed to Mr Winiarczyk is in evidence and
its wording is clear on its face. The fact of the document
supports the evidence of both Mr Grigg and Mr
Winiarczyk, and in turn the evidence of Mr Mendes on
this point.
There is then the issue whether Mr Winiarczyk then
rejected the resignation. Mr Grigg states that Mr
Winiarczyk screwed it up and threw it on the counter. Mr
Winiarczyk states that he put the resignation in his pocket.
The condition of the paper on which the resignation was
written is, in my view, far more consistent with the
evidence of Mr Grigg. It appears to have been screwed
up and then flattened.
All witnesses who gave evidence of the altercation that
night, including Mr Winiarczyk, state that the language
being used included the “f” word in an angry manner
directed to both Mr Grigg as well as Ms Riley. In fact,
Mr Winiarczyk admits to being abusive and using
inappropriate language. Mr Winiarczyk was “very angry”
and I have found quite persuasive the evidence of Mr
Mendes that he was “quite stunned” and had not seen Mr
Winiarczyk behave in that manner before. I find it more
probable than not that Mr Winiarczyk was aggressive in
his language towards Mr Grigg and that the words “f…
off” were used by him.
It is not the case that the only way an employer may
dismiss an employee is by using the word “dismiss”. As
the Full Bench has said in Tan v. Gabriel’s Café (1999)
79 WAIG 2987 at 2989—
“Where plain or unambiguous words of resignation
or dismissal are used, it appears that resort should
not be had to the surrounding circumstances in construing them in order to decide, for example, whether
a reasonable employer (or employee) could have
understood them to be words of resignation (or dismissal) (see Macken, McCarry & Sappideen “The
Law of Employment”, 4th Edition, pages 168-170).
However, if the words used are ambiguous, then recourse may be had to the surrounding circumstances
and to the parties’ understanding of what was said
(see B G Gale Ltd v. Gilbert (1978) ICR 1148 at
1152-1153). The question as to whether or not an
employment relationship continues to exist is a question of fact (see Byrne and Frew v. Australian Airlines
Ltd 185 CLR 410 at 485 per Brennan CJ, Dawson
and Toohey JJ).”
In that case, the Full Bench found that the words “we
can’t keep you” (or similar), coupled with trenchant
criticism, were sufficient to be an unambiguous notice of
termination.
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43 If Mr Winiarczyk did tell Mr Grigg to “f… off” that would
in my view be an unambiguous notice of termination. In
part due to the conclusion I have reached from the state
of the paper upon which Mr Grigg’s decision was written,
I tend to the view that Mr Winiarczyk did indeed state
that to Mr Grigg. Mr Grigg did indeed resign. However I
think that Mr Grigg was entitled to treat those words as
words of dismissal.
44 Even if I am wrong on that issue, it is clear that Mr Grigg’s
resignation was a direct result of Mr Winiarczyk’s
behaviour on that night. Mr Winiarczyk’s behaviour on
the night would at least seriously damage the relationship
of confidence or trust between him and Ms Riley and Mr
Grigg. There is an implied term in a contract of
employment that the employer will not, without
reasonable and proper cause, conduct itself in a manner
calculated or likely to destroy or seriously damage the
relationship of confidence or trust between an employer
and employee (see CEO, Department of Education
Services v. CSA (2000) 80 WAIG 2827 at 2831 citing
Woods v. W M Car Services (Peterborough) Ltd [1982]
ICR 693, Blaikie v. SA Superannuation Board (1995) 65
SASR 85 at 105 per Olsen J, Gilmore and Another v.
Cecil Bros (1996) 76 WAIG 4434 at 4444.)
45 The circumstances of Mr Grigg’s resignation would
support a finding that he was entitled to resign and that
his resignation should be treated as though it was a
dismissal: (Attorney General v. WA Prison Officers’ Union
(1995) 75 WAIG 3166; 62 IR 225).
46 These conclusions take into account the evidence of Mrs
Christopher that when Mr Grigg rang her later in the
morning after the incident, Mr Grigg told her that he had
resigned. Mr Grigg did not say that he had been dismissed.
I found Mrs Christopher to be a credible witness.
However, the conclusion I have reached turns upon the
evidence before me of the incident itself and not upon
the words Mr Grigg may, or may not, have used later in
the day.
47 On that point, I note also that Mr Grigg’s evidence was
that it had been to Mr, not Mrs, Christopher that he had
in fact spoken to and said that he had been dismissed and
yet Mr Christopher was not called to give evidence and
there is no explanation for not calling him. Although Mr
McCorry submitted that any implication to be drawn from
that fact should be against the respondent, that does not
necessarily follow. The rule in Jones v. Dunkel may apply
equally to both parties in a matter, although it is, I suspect,
more likely that Mr Christopher could be expected to be
called by the respondent, given his relationship to a
director of the respondent. In the end, I draw no adverse
inferences from the fact that Mr Christopher was not
called. The most that can be said is that there is no
corroboration of Mr Grigg’s evidence that he told Mr
Christopher that he had been dismissed.
48 Similarly, even though both Ms Riley and Mr Grigg state
that Irena was in the bar area throughout the altercation,
and that she sat with them at a table afterwards, I note
that Irena was not called to give evidence. There is no
explanation why she was not called.
49 I also note that the evidence of Mr Bracho does not
corroborate the evidence of Mr Grigg who said that he
told Mr Bracho he had been dismissed. I have no reason
to reject Mr Bracho’s evidence and I accept it.
50 The same conclusion applies to Ms Riley. The evidence
of Mr Mendes in particular shows that Mr Winiarczyk’s
initial reaction upon entering the restaurant was against
Ms Riley, even if Mr Grigg became the focus of attention
later on. Even if Mr Winiarczyk did not also tell Ms Riley
to “f… off”, and I accept her evidence that she resigned
following Mr Grigg’s resignation, the fact that she also
had been abused by Mr Winiarczyk is a sufficient
circumstance for the Commission to treat also her
resignation as a dismissal.
51 I find therefore that both Mr Grigg and Ms Riley were
dismissed.
52 In reaching that conclusion I feel bound to observe that it
is quite consistent with the Notices of Answer and Counter
Proposal filed by the respondent in response to both
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claims. Those Notices of Answer state that Ms Riley and
Mr Grigg were dismissed for misconduct. While Mr
Winiarczyk disavowed the Notices of Answer in his
evidence, it is certainly arguable that the respondent is
caught by the Notices of Answer and Counter Proposal
that it filed. That would be so even if I had agreed to Mr
Duckham’s request, made at the conclusion of the
evidence (transcript pages 201-202), that I grant leave to
amend the Notices of Answer and Counter Proposal
because the respondent would nevertheless have recognize
that the Notices of Answer and Counter Proposal when
filed stated that both Mr Riley and Mr Grigg were
dismissed.
This does not elevate the Notices of Answer to the level
of formal pleadings. The Commission is not a court of
pleadings and that is recognised particularly where
documents are completed by individual employees and
employers who do not have benefit of legal training:
Robert Blakeman ATF The Blakeman Family Trust T/A
McBride’s Collectables and Giftware v. Gudgin (2000)
80 WAIG 457 per Fielding SC at 463. In this case, it is
noteworthy that the Notices of Answer were filed by
counsel representing the respondent their contents cannot
be simply disregarded.
The issue then is whether the dismissals were unfair. The
dismissals will have been unfair if the respondent has
exercised its right to dismiss Ms Riley and Mr Grigg so
harshly or oppressively towards them as to amount to an
abuse of that right: Undercliffe Nursing Home v. Federated
Miscellaneous Workers’ Union (1985) 65 WAIG 385.
Mr Winiarczyk, whilst admitting that he acted
inappropriately that night, says that he acted in that way
because he found Ms Riley and Mr Grigg with a glass of
alcohol each while the restaurant still had customers and
was in the process of closing. Mr Winiarczyk maintains
that this was contrary to the instructions given to Ms Riley
and Mr Grigg. Further, the issue that staff were not
permitted to drink on the premises had been the subject
of a meeting with Ms Riley and Mr Grigg (in their
capacities as managers) with Mr Winiarczyk and Mrs
Christopher (in their capacities as the owners) in the day,
or perhaps the days, prior to the night of the incident.
I accept the evidence of Mr Winiarczyk and Mrs
Christopher that the issue of staff not being permitted to
drink on the premises had been the subject of a meeting
in the day, or perhaps the days, prior to the night of the
incident. I do so primarily because of the agendas for the
meetings which were tendered in evidence. They are
reliable as to the content of the meetings to which they
relate. Exhibits H and I, for the meetings of 15 September
and 1 October 1999 in particular, stress that there is to be
no drinking on the premises by staff members.
In particular in Exhibit I, it states Ms Riley and Mr Grigg
are to go into the two other restaurants owned by the
respondent if they wanted a “winding-down drink”. It
states that staff are to clock off and leave the premises
immediately on completion of a shift. Importantly, the
agenda notes that “this rule is to be implemented straight
away. Please ensure this rule is adhered to”. I reject any
suggestion that these words were aimed at Mr Winiarczyk.
I accept Mrs Christopher’s evidence that if there was a
problem regarding Mr Winiarczyk’s drinking in The
Spaghetti Bar, this would be raised by her with him
separately. I find that it is far more likely than not that
she would do so privately and not at a meeting in front of
two employees.
It is also far more likely that these issues were put on the
agenda because of perceived breaches of the rule by Ms
Riley and Mr Grigg. I have found persuasive the evidence
of Ms Crabtree and Ms Lister on this point, even though
I regard the evidence of Mr Gardiner on the point as
unreliable. Even though the evidence of Ms Crabtree and
Ms Lister was not entirely clear as to dates and times, I
find there is sufficient in their evidence together with the
evidence of the agendas to reach the conclusion that Ms
Riley and Mr Grigg did drink either during working hours,
or while closing the restaurant, and that this was in breach
of the instructions of their employer.
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59 I find Ms Crabtree’s evidence that she saw Ms Riley have
a drink beside her while she was doing cash reconciliation
at the end of the night to be of significance because of
the evidence of Mr Winiarczyk that on the night of the
alleged dismissals he saw Ms Riley with a drink adjacent
to the till while she was doing her cash reconciliation. In
this regard, Ms Crabtree’s evidence tends to corroborate
that evidence of Mr Winiarczyk, and also the evidence of
Mr Mendes that she had a glass in her hand.
60 I add that there is sufficient in the evidence for the
Commission to also conclude that Ms Riley and Mr Grigg
did not leave the restaurant upon the completion of their
shifts. This is reference to the evidence of Mrs Winiarczyk
in particular that she and Mr Winiarczyk found both Mr
Grigg and Ms Riley in the restaurant, in the dark but with
the door unlocked, at 4am. Even if I accept Mr Grigg’s
evidence that most Friday and Saturday night the
restaurant closed at 3 am (transcript p.30; cf. Ms Riley at
p.46), it is not clear on the evidence why both employees
would still be there at 4.00am.
61 Further I do not accept Mr Grigg’s evidence that he did
not drink the restaurant’s wine, but rather drank from his
own cask. Mr Grigg was quite unconvincing on this
subject, stating variously that he had bought the cask
“some weeks beforehand” (transcript p.17), then that he
bought it “during the week”, or he “might have bought it
a couple of days beforehand” (p.26), and then that it had
been bought “a couple of days before” the 1 October
incident (p.31). I also found his various explanations that
he had just purchased it during the week inconsistent with
his evidence that the cask was “stored in a dry-store area”
(p.17). Rather, I find that he did drink as alleged, a
conclusion entirely consistent with Mrs Christopher’s
evidence that that was the reason for having the issue on
the agenda for management meetings. I am also less
inclined to accept his denial that he drank alcohol in the
restaurant prior to his dismissal. On balance, it is likely
that he did so.
62 As employees in management positions, a higher standard
of responsibility to their employer’s requirements is to
be expected from Ms Riley and Mr Grigg.
63 The fact that I have found contrary to their evidence on
the above points means that I have attached less weight
to their evidence that Mr Winiarczyk frequently asked
them to join him to drink with him and that they felt
intimidated enough by him to do so. I accept that Mr
Winiarczyk frequently came into the restaurant, with
guests perhaps, and that he drank sufficient quantities of
alcohol for it to be necessary for Mrs Christopher to have
his consumption separately itemized for accounting
purposes. That is, after all, the evidence of Mrs
Christopher. However, given that the Commission is to
decide the claims of unfair dismissal, I have not found
this issue to be particularly relevant.
64 For the same reason, I have not found it necessary to
decide the rights and the wrongs of the incident which
led Mr Grigg to telephone Mrs Christopher at 5:00am to
report that Mr Winiarczyk (and perhaps Ms Riley) were
involved in an argument in the restaurant and that she
should come and collect Mr Winiarczyk. If it was
necessary to reach any conclusion about the incident I
would find that Mr Grigg felt obliged to call Mrs
Christopher because she at least had an equal standing
with Mr Winiarczyk and Mr Winiarczyk’s state was such
that it was necessary for him to be asked to leave.
However, even if I was to find that this was the case,
given that the Commission has already found that both
applicants were indeed dismissed, I find that very little
would turn upon the conclusion.
65 As to the claims of unfair dismissal, the issue comes down
to this. Mr Winiarczyk’s behaviour was inappropriate.
As an employer, it was inexcusable. His behaviour is not
able to be justified to the Commission on the basis that
he is an impulsive man with a loud voice. He may well
be so, but he is to observe the standard of courtesy towards
an employee that he is entitled to receive from an
employee. It may well be that Mr Grigg became similarly
abusive towards him and that they had an altercation. I
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find, however, that that is unlikely to have occurred if Mr
Winiarczyk had not first behaved in the manner that he
admits.
The manner in which Ms Riley and Mr Grigg were
dismissed that is, by reason of their abuse by their
employer, in these circumstances was quite oppressive. I
include in this conclusion that Mr Winiarczyk referred to
Mr Grigg’s wife in the incident. That was an issue quite
unrelated to the relationship of employer and employee.
However, the fact that Ms Riley was discovered by Mr
Winiarczyk breaching the very instructions which had
been given to her regarding drinking on the premises while
the restaurant was open and while customers were still
within the restaurant, and that Mr Grigg had, as I find,
also drank alcohol, leads to the conclusion that their
dismissals would otherwise have been justified.
I reach this conclusion notwithstanding that they had not
received a formal warning that their employment would
be in jeopardy if this rule was once again breached. Mrs
Christopher is quite clear in her evidence that Ms Riley
was told when she was employed that there was to be no
drinking in the restaurant. Even though the same rule was
not said to Mr Grigg at the time he was employed, Mr
Grigg admits to being aware some 6 weeks prior to 1
October that there was to be no more drinking by staff in
the restaurant. I do not detect in the evidence of Ms Riley
or Mr Grigg any recognition of the position in which
they placed themselves. Ms Riley even maintained that
the direction not to drink during working hours, not to
drink on the premises after hours and that if they wanted
a “winding-down drink” to go to either The Fishy Affair
or The Greek Taverna, simply did not apply to them.
The trust which needs to exist between an employer and
the managers of the employer’s business applies equally
to the conduct of the managers. The actions of Ms Riley
and Mr Grigg led to a breakdown of that trust and
precipitated Mr Winiarczyk’s reaction to Ms Riley. I am
unable to accept their positions and it has led me to the
conclusion that at least in this case, their dismissals were
warranted.
Nevertheless, the manner in which they were both
dismissed was quite oppressive. A dismissal may still be
harshly carried out even if the dismissal may be warranted.
Indeed, sometimes the manner of a dismissal may be most
important factor: Shire of Esperance v. Mouritz (1991)
71 WAIG 891. In this case, I find the manner of the
dismissal to be most significant because Mr Winiarczyk’s
conduct was simply unwarranted. Indeed, he
acknowledged as much by his subsequent apologies to
both Ms Riley and Mr Grigg.
I therefore find that the dismissals of both Ms Riley and
Mr Grigg were oppressive by reason of the manner in
which they are taken to have been dismissed. However,
their claims of unfairness for the substantive reasons they
have argued are not made out.
There is no question of the Commission reinstating them
in their employment. They do not seek reinstatement by
virtue, at least, of the fact that they both are endeavouring
to run their own restaurant. Equally, reinstatement is
opposed by the respondent. I find that reinstatement is
impracticable and therefore turn to consider
compensation.
Compensation is to be ordered for the loss or injury arising
from the dismissal. Given that the oppressiveness of their
dismissals arises not from the reasons for the dismissals,
but from the manner in which they occurred, it is not
appropriate to calculate loss on the basis of the earnings
lost as a result of the dismissals. Rather, the loss, if any,
is to be seen by reference to the loss of the opportunity to
have been dismissed in a proper, professional manner. I
assess that loss as the equivalent of the period of
reasonable notice which is implied into their contracts of
employment. It is quite settled that in the absence of a
provision in an award, and of any express provision in
the contract of employment, the law would regard it as a
legal incident of the contract that it should be terminable
upon reasonable notice (Byrne v. Australian Airlines
Limited (1995) 185 CLR 410; see in this jurisdiction
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Tarozzi v. WA Italian Club (Inc) (1991) 71 WAIG 2499).
What constitutes reasonable notice is a question of fact
in each case where there is no term in the contract: Cohen
v. Nichevic [1976] WAR 183.
In the case of Mr Grigg, he himself considers a period of
two weeks as reasonable notice given that that is the period
he gave to Mr Winiarczyk. That is not inconsistent with
the application of the criteria in Tarozzi to Mr Grigg’s
employment. I find that two weeks’ notice would have
been reasonable to terminate Mr Griggs’s employment.
That represents the measure of his loss.
In the case of Ms Riley, a factor in her employment which
is significant is that she was employed on a casual basis.
Indeed, Mrs Christopher saw her employment as on a
shift basis. It was up to Ms Riley how many shifts she
worked. However, her employment was continuous. Her
employment was not on the basis that she completed a
shift and would not know whether she would be required
to work the next shift. Her employment was on a
continuous contract rather than on a series of separate
contracts even if her contract might be deemed “casual”
for the purposes of regulation 30B(1)(d) of the Workplace
Relations Regulations as referred to by the respondent
(Graham v. Bluesuits P/L t/a Toongabbie Hotel, 3/11/99,
Print S0282). I find that Ms Riley’s contract would
nevertheless warrant a period of notice of one week for it
to be fairly terminated. I note that both Ms Riley, and
apparently Mr Winiarczyk believed that no notice was
necessary. However, what is relevant is a proper
conclusion based upon the facts of their employment and
not just their own subjective beliefs.
The remaining issue is whether there has been established
an “injury” for the purposes of s.23A of the Act. The
word “injury” has not been exhaustively defined and
dismissal in virtually every case will cause the employee
disappointment, distress and a host of unpleasant personal
feelings (Manuel v. Pasminco Cockle Creek Smelter
(1998) 83 IR 135 at 162). I take into account the evidence
of Ms Riley at pages 54 and 55 of the transcript and the
evidence of Mr Grigg as to the altercation itself. As I
have indicated previously, in the ordinary run of cases,
no allowance for hurt feelings or distress is made (Timms
v. Philips Engineering (1999) 79 WAIG at 1328). I find
that compensation for injury is warranted in the
circumstances of this case.
The amount of compensation for injury is not susceptible
of precise mathematical calculation. In the circumstances
of this case, and distinguishing, for example, the facts of
Timms and also of Rogers v. Leighton Contractors (1999)
79 WAIG 3551 where awards of compensation were
made, I order the sums of $500.00 to each applicant as
compensation for the injury arising from the manner of
their dismissals.
The remaining matter is the claim of Ms Riley that she
has a benefit under her contract of employment which
has been denied her by the respondent. That benefit is
that if the restaurant made $10,000 for the week then she
was entitled to receive a $100 bonus and then for every
$1,000 after that the bonus would be $50. The claim is
made for the last part of the week for which she was
employed and which she worked.
While I am satisfied that the bonus as described was
indeed a part of her contract of employment, I find that
she has not made out her claim. I am satisfied that the
bonus would only be payable for the period in which she
worked and thus contributed to the restaurant’s turnover.
For that part week, she has not shown that the restaurant
made $10,000. Further, there is the positive evidence of
Mrs Christopher that the restaurant did not make the
threshold sum in any event (transcript p.190b). The claim
is dismissed.
Minutes of proposed orders now issue in both
applications.
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2000 WAIRC 01587
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
KAYLENE ROSE RILEY, APPLICANT
v.
ROYALE ENTERPRISES PTY LTD,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
THURSDAY, 14 DECEMBER 2000
FILE NO/S
APPLICATION 1599 OF 1999
CITATION NO. 2000 WAIRC 01587
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application alleging unfair dismissal
granted in part and denied contractual
entitlements dismissed
Mr G. McCorry appeared (as agent) on
behalf of the applicant.
Mr B. Duckham (of counsel) appeared
on behalf of the respondent.

_______________________________________________________________________________

Order.
HAVING HEARD Mr G. McGorry (as agent) on behalf of
the applicant and Mr B. Duckham (of counsel) on behalf of
the respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby—
(A) DECLARES THAT:
(1) Royale Enterprises Pty Ltd dismissed Kaylene
Rose Riley;
(2) the dismissal of Kaylene Rose Riley by Royale
Enterprises Pty Ltd was unfair for procedural
reasons; and
(B) ORDERS THAT Royale Enterprises Pty Ltd forthwith pay Kaylene Rose Riley
(1) the sum of $550.00 as compensation for the
loss; and
(2) the sum of $500.00 as compensation for the
injury,
arising from the dismissal; and
(C) ORDERS THAT the application otherwise be dismissed.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

2000 WAIRC 01608
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
JOHN-PAUL GRIGG, APPLICANT
v.
ROYALE ENTERPRISES PTY LTD,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
FRIDAY, 15 DECEMBER 2000
FILE NO
APPLICATION 1600 OF 1999
CITATION NO. 2000 WAIRC 01608
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application alleging unfair dismissal
granted in part.
Mr G. McCorry appeared (as agent) on
behalf of the applicant.
Mr B. Duckham (of counsel) appeared
on behalf of the respondent.

_______________________________________________________________________________
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Order.
HAVING HEARD Mr G. McGorry (as agent) on behalf of
the applicant and Mr B. Duckham (of counsel) on behalf of
the respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby—
(A) DECLARES THAT—
(1) Royale Enterprises Pty Ltd dismissed JohnPaul Grigg;
(2) the dismissal of John-Paul Grigg by Royale
Enterprises Pty Ltd was unfair for procedural
reasons; and
(B) ORDERS THAT Royale Enterprises Pty Ltd forthwith pay John-Paul Grigg
(1) the sum of $741.50 as compensation for the
loss; and
(2) the sum of $500.00 as compensation for the
injury,
arising from the dismissal; and
(C) ORDERS THAT the application otherwise be dismissed.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

2000 WAIRC 01702
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
GRAHAM SARGANT, APPLICANT
v.
LOWNDES LAMBERT AUSTRALIA
PTY LTD, RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
FRIDAY, 29 DECEMBER 2000
FILE NO
APPLICATION 633 OF 2000
CITATION NO. 2000 WAIRC 01702
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application under s.29(1)(b)(ii) of the
Industrial Relations Act 1979 dismissed
Mr J F I Curlewis of counsel
Mr A D Lucev of counsel

_______________________________________________________________________________

Reasons for Decision.
This is an application made under s.29(1)(b)(ii) of the
Industrial Relations Act 1979 (“the Act”). Graham Sargant
(“the Applicant”) claims that he is owed the sum of
$98,377.22 being a benefit to which he is entitled under
his contract of employment, not being a benefit under an
Award or Order. The sum claimed is an amount of
$17,209.84 for eight (8) weeks’ pay in lieu of notice and
$81,167.38 as a redundancy payment.
Background
2 The Applicant has been employed in the insurance
industry for 47 years. In 1974 he was appointed State
Manager of HG Poland Australia Pty Ltd. In or about the
same time HG Poland Australia Pty Ltd (subsequently
Wigham Poland WA Pty Ltd) was appointed to represent
Lowndes Lambert Group in Western Australia. In early
1985 the Applicant through a company Texion Pty Ltd
purchased the Western Australian portfolio of clients from
Wigham Poland WA Pty Ltd. Texion Pty Ltd thereafter
traded, on a franchisee basis, as Lowndes Lambert
Western Australia. On 1 October 1986 his company
Texion Pty Ltd sold its insurance broking book to a
company constituted for this purpose, Lowndes Lambert
(WA) Pty Ltd and the Applicant was employed by
Lowndes Lambert (WA) Pty Ltd from 1 October 1986
under a comprehensive service agreement for two years
until 30 September 1988. At the expiration of the 2-year
period, the service agreement was not extended. However
1
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the Applicant continued to be employed by Lowndes
Lambert (WA) Pty Ltd until the company was placed in
voluntary liquidation in or about 1991. From that time
onwards the Applicant was employed by Lowndes
Lambert Australia Pty Ltd (“the Respondent”) as the
Western Australian State Manager.
3 In November 1999 the Respondent announced a proposed
merger between Lowndes Lambert and the Heath Group.
The merger was effected in December 1999, but the
merger did not physically take place until on or about 1
April 2000.
4 Prior to the merger of Lowndes Lambert and Heath
Groups, Mr Bill Grierson was the Western Australian State
Manager of the Heath Group.
5 On 24 March 2000 the Applicant spoke to Mr Robert
Borsak, who was then the Chief Operating Officer of the
Respondent, about the merger. Mr Borsak was visiting
Perth from New South Wales. He was met at the airport
by the Applicant who drove him to the Sheraton Perth
Hotel. During the course of the journey in a discussion
about the proposed merger the Applicant commented that
Mr Grierson was very much younger than him and that
he anticipated that he would want the top job in Perth in
the merged agency. The Applicant testified that Mr Borsak
informed him that Mr Grierson had stated that he wanted
the position of number one in Perth in the merged group
and he (the Applicant) replied that “if that was to be the
case I would prefer to take redundancy”.
6 Mr Borsak agreed that the Applicant would be made
redundant. Whilst the reasons why the Applicant wished
to be made redundant and some of the terms of the
redundancy agreement are in dispute, it is common ground
that an agreement was ultimately reached that the
Applicant’s employment would terminate on 14 April
2000 and the Applicant would receive eight (8) weeks’
pay in lieu of notice and a redundancy payment equivalent
to three (3) weeks’ pay for each completed year of service
to be calculated at the rate of his total salary package
(“the redundancy package”).
7 Following the merger, Mr Grierson was not appointed as
State Manager of the merged group. Mr Neil Magee was
appointed to that position on 3 April 2000.
Application to amend
8 In opening Mr Curlewis on behalf of the Applicant sought
to amend the Applicant’s claim to claim, in the alternative,
a denied contractual benefit of a sum of $111,863.96,
being a payment for reasonable notice calculated at 52
weeks’ salary at $2,151.23 per week.
9 Mr Lucev on behalf of the Respondent opposed the
amendment on grounds that the Respondent was taken
by surprise by the application to amend, as no notice of
the amendment was given until it was raised in opening.
Mr Lucev also submitted that the Respondent would be
significantly prejudiced if the amendment was granted
as the Respondent had no opportunity to prepare a defence
to such a claim.
10 After considering the application to amend, I refused the
application on two grounds.
11 In BP Refinery (Westernport) Pty Ltd v Hastings Shire
Council (1977) 52 ALJR 20 (adopted with approval in
Codelfa (1982) 149 CLR 337 at 347) the majority of the
High Court summarised the conditions necessary to
ground the implication of a term in a contract as follows—
“(1) it must be reasonable and equitable;
(2) it must be necessary to give business efficacy to
the contract, so that no term will be implied if the
contract is effective without it;
(3) it must be so obvious that ‘it goes without saying’;
(4) it must be capable of clear expression;
(5) it must not contradict any express term of the
contract.”
12 In light of the fact that the Applicant’s case is that he
initiated the termination of his employment contract and
that it was expressly agreed that he be paid eight (8)
weeks’ pay in lieu of notice, I concluded that a claim for
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payment of a sum for reasonable notice by the employer
was not open at law, as such a term would contradict the
express terms of the agreement to terminate.
13 The second ground on which the application was refused
is that I was satisfied that the Respondent would be
prejudiced if the amendment was allowed without
adjourning the hearing to enable the Respondent to
prepare its case in respect of the proposed alternative
claim. The Applicant did not raise the matter until
opening. In my view, the Applicant should have raised
the issue earlier and could have done so when
interlocutory issues were dealt with by the Commission
on 1 November and 8 November 2000.
The Respondent’s evidence
14 Mr Borsak gave evidence that he had a long-standing
close working relationship with the Applicant. He said
that on 24 March 2000 the Applicant advised him he
wanted to retire. He said he responded by saying to the
Applicant that he was prepared to offer him a generous
redundancy package on the basis that he stay on as a
consultant and assist in the transfer of clients and business.
Mr Borsak said the Applicant then asked “What will you
pay me?” to which he (Borsak) replied, “I’ll pay you eight
weeks’ notice and three weeks per year of service as a
redundancy. We will need to sort out your consultancy
fees later.” He said the Applicant agreed to these items
and informed him that he intended to take a break at
Margaret River and he would talk to Mr Grierson to reach
an arrangement to guarantee continuity of business.
15 Mr Borsak testified that later that morning he arranged
for the Applicant to meet Mr Grierson at the offices of
Heath as it was anticipated at that time that Mr Grierson
would take on many of the Applicant’s responsibilities
and that he recalled saying words to the following effect
to the Applicant and Mr Grierson—
“Graham, I would like to introduce you to Bill
Grierson. Graham has decided to accept a redundancy payment but will be continuing on as a
consultant to help you with our business. I need
Graham to introduce you to your clients and assist
with the handover of business to Bill. I don’t care
how long this takes. I want to ensure that there is a
smooth transition. I will leave it with you to come
up with the terms of the consultancy arrangement. I
will arbitrate it.”
16 Mr Grierson gave similar evidence.
17 Mr Grierson said that he arranged to have lunch with the
Applicant on 27 March 2000. He produced a diary
notation of the appointment. Prior to lunch he attended
the offices of Lowndes Lambert. However it appears from
his diary that he attended the office on 29 March 2000.
He said Mike Raymond was there from the Lowndes
Lambert Queensland office. After a short period of time
he (Grierson) left the office with the Applicant and had
lunch with him at a restaurant at the Novotel Hotel. He
testified that whilst at lunch he gave the Applicant a copy
of a consultancy agreement and discussed the agreement
with him. He said—
“It was very much up to Graham to determine the
exact parameters. We gave him the form but we didn’t
discuss anything like minimum hours or actual compensation or things of that nature. He hadn’t, I don’t
believe, fixed in his mind whether he wanted to work
two days or four days, whether he wanted to only
have relationships with the clients that he was handling at Lowndes, or do something broadly, so it
was there really as a document that was tabled to
say, ‘Okay, here it is. Now you come back to us and
let us know.’ “
18 When asked what was the Applicant’s reaction to the
discussion Mr Grierson said—
“He simply took the document and said that he would
look at it, and really that was pretty well the reaction
that I’d expected. It was there to start the process of
documenting, I guess, the understanding we had. …
The understanding was that Graham would continue
with the company post-merger in a consultancy-type
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role, and the instructions to me from Robert were to
come to an arrangement that he was happy with, and
there were no defined parameters on that; it was really, ‘Do something that works.’ But there was always
a very clear understanding that he would be remaining aligned to us.”
Mr Grierson was not ultimately appointed as the State
Manager for the merged agency. Mr Neil Magee was
appointed to that position on 3 April 2000. Mr Magee
testified that on 11 April 2000 he met with the Applicant
and Mr Grierson in the office of Lowndes Lambert to
discuss the merger. His evidence is that words to the
following effect were said—
“BG: Graham, I would like to introduce you to Neil
Magee who has been appointed to the position
of General Manager.
GS: Nice to meet you.
BG: I have told Neil that you are taking a redundancy
but will be staying on as a consultant to assist us
with the merger and the handover of business.
NM: I will need to sit down with you over the next
few weeks to deal with several issues. We need
to work out who the clients of the business are,
what activity is going on, what resources we have,
what staffing we wish to have in place once the
merger occurs, and who will be responsible for
the allocation of files.
BG: We will be relocating to the Heath offices shortly
and we will also need to work out how this transfer will proceed.
GS: I will be taking a short break up to Margaret River
but we can deal with some of these matters on
my return.”
Mr Grierson testified that at the Lowndes Lambert office
on 11 April 2000 he asked the Applicant how he was
going with the consultancy agreement. He said the
Applicant replied—
“Don’t pressure me about that just yet, Bill. Right
now, I just want to go down the Margaret River and
forget about insurance broking for three weeks. I’m
not taking my mobile phone. I don’t want to talk to
anyone. I just want to relax for a few weeks.”
On 13 April 2000 the Applicant received a cheque from
the Respondent for a sum including the amounts for the
severance payment and for the payment in lieu of notice.
On the same day the Applicant visited the Heath office
and spoke to Mr Magee. Mr Magee gave evidence that
the Applicant offered him his keys to the Lowndes
Lambert office and informed him that he had accepted
employment with a direct competitor of the Respondent
and would commence on 17 April 2000.
Mr Magee and the Applicant then went back to the
Lowndes Lambert office, obtained a printout of all clients
and the Applicant informed Mr Magee that a number of
the Respondent’s clients whom he had dealings with for
a number of years would follow him. Mr Magee then
asked the Applicant to leave the office.
Mr Magee gave evidence that after the Applicant left on
13 April 2000, he prepared a letter for Mr Borsak to sign
and send to all of Lowndes Lambert’s major clients
stating—
“With the announcement of a Global merger between
Lambert Fenchurch Group and Heath Group we are
now completing the integration of our offices in
Australia.
Whilst the Regulatory Authorities in Australia are
proceeding towards final approval, we are pleased
to advise you of the appointment of Mr Neil T Magee
as General Manager of Western Australia.
It is our intention to make contact with you and arrange a time to meet with the Service Team to discuss
your Insurance Programme.
We are confident with the additional resources of
the Group we are in a stronger position to service
your requirements.
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We value our relationship and look forward to working with you in the future.”
24 Mr Magee said that on the next day he and another staff
member telephoned each of the Respondent’s clients to
make appointments. He said he telephoned 14 clients but
most did not wish to attend an appointment. He said he
secured five appointments, of which two indicated to him
that they would be transferring their business to West
Coast Risk Management.
25 The Respondent subsequently cancelled the cheque the
Applicant had received on 13 April 2000.
26 The Applicant commenced working for West Coast Risk
Management on 17 April 2000. The Respondent contends
that the Applicant poached clients of the Respondent. It
is also contended in the Respondent’s answer that the
Applicant poached an employee of the Respondent,
although this issue was not pressed at trial.
The Applicant’s evidence
27 The Applicant testified that when he spoke to Mr Borsak
in the car on 24 March 2000 Mr Borsak agreed to make
him redundant. He said that it was a brief conversation in
which Mr Borsak advised him that when he returned to
Sydney he would get back to him with some redundancy
figures. The Applicant said that Mr Borsak asked him
what he was going to do after the redundancy and he
responded that he did not have any definite plans but he
had a couple of things in mind and would pursue them.
The Applicant said he advised Mr Borsak he was going
to Margaret River for a few days to think things out.
28 The Applicant later met Mr Borsak at about 11:00am that
morning and they both went to see Mr Grierson at the
Heath Group office and that after the start of the meeting
Mr Borsak announced to Mr Grierson that the Applicant
had accepted redundancy. The Applicant said that the only
other matter discussed at the meeting was a requirement
that he produce the revised 2000/2001 Lowndes Perth
Budget for Mr Grierson to incorporate into the Perth
merger budget figures for submission to Mr Borsak in
the Sydney office. The Applicant says that he later went
to lunch with Mr Grierson and Mr Borsak at Frasers
Restaurant in Kings Park but there was little, if any,
business conversation.
29 The Applicant testified that he was not informed as to
what he was to be paid on becoming redundant until he
spoke to Ms Vivian McEwen, the Respondent’s Company
Secretary. The Applicant testified that Ms McEwen rang
him on either 27 or 28 March 2000 and he asked whether
he would be paid eight weeks’ pay in lieu of notice and
three weeks’ pay per year of service, holiday pay and
long service leave as per the award to which Ms McEwen
replied “Yes.” The Applicant also said that Ms McEwen
asked him whether his date of termination could be by
14 April 2000, to which he agreed.
30 The Applicant said that on 28 or 29 March 2000 Mr
Grierson came to the office and gave him a document
that Mr Grierson said was a Heath consultancy agreement.
He testified that he did not ask or knew why it was given
to him. Further he said he did not read the document.
31 Further he strongly contended in his evidence that no
one had ever suggested to him that he work as a consultant
for the Respondent. He said that the first time consultancy
was ever mentioned was when Mr Grierson visited his
office for a brief visit and handed him the consultancy
document. The effect of his evidence was that there was
no discussion about the consultancy agreement. He also
testified that Mr Grierson did not raise the issue with him
again.
32 In cross-examination, it was put to the Applicant that he
invited Mr Grierson to lunch on 29 March 2000, as it
was ‘his buy’. Further that he and Mr Grierson had lunch
together at the Novotel Langley Perth. The Applicant
testified that he did not go to lunch with Mr Grierson that
day. However when counsel for the Respondent, Mr
Lucev, presented to him a copy of the Applicant’s
American Express Corporate Card Account and a
customer copy of a receipt signed by him for $73.50 for
food, beverages and a $10 tip, he conceded he had had
lunch at the Novotel Langley that day.

313

33 The Applicant gave evidence that following the initial
announcement date of the intended merger between the
Respondent and the Heath Group in November 1999, he
received a number of phone calls from brokers in Perth
indicating their interest in offering him work. One
company was Sunset Coast Nominees Pty Ltd trading as
West Coast Risk Management. On 10 April 2000, the
Applicant met with Mr Kim Hanson, a director of West
Coast Risk Management. The Applicant said that he
advised Mr Hanson that he was not interested in business
development, that is, introducing new business, cold
canvass door knocking and the like. The Applicant said
that Mr Hanson advised him that he did not need or want
him to do that sort of activity. The Applicant says that Mr
Hanson informed him that if employed by West Coast
Risk Management he would be required to foster existing
West Coast contacts and assist in marketing and quotation
submissions. On Wednesday, 12 April 2000 the Applicant
met with Mr Hanson again. The outcome of their
discussion was that he agreed to join West Coast Risk
Management as an Account Director. Arrangements were
then made for the Applicant to commence work on
Monday, 17 April 2000.
34 On 13 April 2000, the Applicant received from Mr Borsak
a termination letter attaching a cheque for his redundancy
payment and a document, which set out the redundancy
payment calculations. The letter states as follows—
“It is with regret that I must inform you that your
employment with Lowndes Lambert is to be terminated as from 14th April, 2000. Unfortunately, your
position is now redundant and no other suitable
employment is available.
We are prepared to make the following payment, less
any outstanding advance owed to the company, see
schedules attached—
• 8 weeks’ payment of salary package in lieu of
notice.
• 3 weeks’ payment of salary package for each
completed year of service plus pro rata thereof.
• Full payment of outstanding long service leave
and annual leave entitlements to date and pro
rata payment of outstanding motor vehicle allowance.
With regard to superannuation, as a member of the
Lowndes Lambert fund, the fund will be notified
and they will contact you in regard to your ongoing
requirements. If you have any queries in this regard
please contact Vivien McEwen.
Would you please make arrangements to return all
of Lowndes Lambert’s property, which may be in
your possession, either in the office or at home. We
will require the return of such things as office keys,
security cards, credit cards or other company property prior to you leaving us on 14th April, 2000.
Of course, it is implicit that any information of a
confidential nature, such as details of specific clients and their insurance requirements, has been
obtained at a great expense to Lowndes Lambert and
associated group companies and, therefore, is now
and remains, the property of Lowndes Lambert Australia Pty Limited. All such confidential information
belonging to Lowndes Lambert must not be disclosed
to any person after termination of your employment.
We thank you for your past service and wish you
every success in your search for a new position.”
35 The Applicant deposited the redundancy cheque in his
bank on the morning of 13 April 2000 and went to the
Heath Perth office and spoke to Mr Neil Magee. The
Applicant informed Mr Magee he had obtained full-time
employment at West Coast Risk Management
commencing Monday, 17 April 2000.
36 The Applicant said that Mr Magee accompanied him to
the Lowndes Lambert Perth Office. The Applicant
arranged for a computer printout of a list of the Perth
clients. As they looked at the list, the Applicant said that
he made the comment to Mr Magee that he had been
looking after some clients for close to 26 years and he
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expected that some clients might want him to continue
looking after them. The Applicant said that he had not at
that time contacted any of the Respondent’s clients or
advised them that he was leaving except for one client,
Broad Constructions. He said he had spoken to the client
at Broad Construction on 7 April 2000 and advised them
that he was being made redundant. The Applicant said
that he handed his office keys to Mr Magee and left the
office of Lowndes Lambert. He said he did not return to
the office on Friday, 14 April 2000 because Mr Magee
advised him that he did not want him in the office and he
had handed his keys to Mr Magee.
37 On 17 April 2000 the Applicant commenced employment
with West Coast Risk Management and immediately
began contacting clients of the Respondent to advise them
that he had left Lowndes Lambert WA from 14 April 2000
and requested appointments with a view to obtaining
agreement from these clients appointing West Coast Risk
Management as their insurance broker. When crossexamined the Applicant conceded that in the three weeks
that followed 17 April 2000 he was successful in
persuading a number of the Respondent’s clients to cancel
their existing arrangements with the Respondent and to
enter into new arrangements with West Coast Risk
Management. When asked what was the value of the
business cancelled, he said that the loss to the Respondent
was approximately 50% of the Perth budget. It was
apparent from his evidence that in the first three weeks
that he worked for West Coast Risk Management the only
persons he contacted to canvass business were clients of
Lowndes Lambert.
38 Most of the Respondent’s clients who “followed” the
Applicant were long-standing clients and some were
clients that had been acquired by the Respondent when it
purchased a broking book of clients from the Applicant’s
company in October 1986.
Issues in dispute
39 The Applicant says that the terms of the redundancy
package were unconditional.
40 The Respondent says that the Applicant was offered and
accepted the redundancy package on the following
conditions—
(a) following termination, the Applicant would provide services to the Respondent as a consultant;
(b) as a consultant, the Applicant would assist in the
handover of clients and business to the incoming
management of the Respondent’s Western Australian division;
(c) the Applicant would not use or disclose information of a confidential nature, including details of
specific clients of the Respondent and their insurance requirements.
41 The Respondent says that the Applicant breached the
conditions of the redundancy package in that—
(a) the Applicant, by his actions evinced an intention not to continue with the Respondent as a
consultant;
(b) the Applicant, by his actions evinced an intention not to assist the Respondent with the
handover of clients and business to the new management of its Western Australian division; and
(c) the Applicant used for his own benefit and for
the benefit of his new employer, information of a
confidential nature including details of specific
clients of the Respondent and their insurance requirements.
42 The Respondent contends that the Applicant repudiated
the terms of his employment which repudiation was
accepted by the Respondent.
43 The Respondent also contends that the Applicant resigned
from his employment with the Respondent on 13 April
2000 to take up employment with a competitor.
44 Further, and in the alternative, the Respondent contends
that the Applicant was summarily dismissed on 14 April
2000.
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45 The Respondent contends the grounds for the repudiation
or summary dismissal are as follows—
(a) the Applicant failed to disclose to the Respondent that he had accepted employment with a direct
competitor of the Respondent and intended to
poach the clients of the Respondent, in circumstances where the Applicant was obliged to do
so;
(b) the Applicant evinced an intention to and did take
advantage of business opportunities which arose
out of his employment with the Respondent and
which he was not entitled to take;
(c) the Applicant evinced an intention to and did use
for his own benefit and for the benefit of his new
employer, information of a confidential nature including details of specific clients and suppliers
of the Respondent and their insurance requirements;
(d) the Applicant evinced an intention to and did
breach the post-employment restraints contained
in his contract of employment.
46 The Respondent also contends that the Applicant, as a
State Manager of the Respondent, owed fiduciary
obligations to the Respondent which prevented him from
exploiting business opportunities which arose during the
course of his employment, and further required him to
fully disclose to the Respondent any conflicts of interests
with the business of the Respondent as soon as they arose.
Names of clients and names of client contacts
47 Mr Richard Tween, the former executive chairman of
Lowndes Lambert Group in Australia, gave evidence on
behalf of the Applicant that the identity and client contacts
of the clients of Lowndes Lambert were not sensitive
confidential information. When cross-examined he said
that in Sydney where he worked that most competitors
knew the names of clients of their competitors.
48 Mr Andrew Donnelly from West Coast Risk Management
testified that in a very general sense his firm knew who
the major clients of competitors are and that he did not
regard this information as confidential. He also said that
there are some publications that provide such information.
Mr Donnelly, however, conceded that his company does
not publicly make available the names of clients and
names of client contacts. Further he conceded that his
firm treats such information confidential to his firm.
49 When cross-examined the Applicant gave similar evidence
to Mr Donnelly. He agreed that Lowndes Lambert did
not publish the names of their clients and kept that
information confidential.
50 Mr Borsack and Mr Grierson gave evidence that the
identity of clients of Lowndes Lambert and their contact
persons is sensitive confidential information.
51 When Mr Borsack was asked why the information is
confidential he said—
“Because the nature of insurance broking being a
purely services company, the insurance register, or
the book of business, of the insurance broker is, in
fact, its only real income producing asset. It is almost as important as the staff. I mean, an insurance
broking company really only has two key assets. First
of all is the staff, and secondly is its broker register——broking income register, all the details of its
clients, its clients list, its book, its register, whatever
you call it. They are the key to your operations.”
52 Further when asked whether confidentiality of
information is more or less important during the merger
process Mr Borsack said—
“… when you’re bringing two organisations with
different cultures together, when you’re bringing two
sets of clients together, you have to be very careful
that you, first of all, pay due diligence to the people
concerned—the management and the staff—and
flowing from that, you have to then also obviously
be very careful about how you foster or steward the
merging of the business so that you don’t lose any
clients, and mergers just don’t work if you were to
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bring one company and another one together and
make back offers and asynergies (sic) and then lose
the business at the front end. A key part of that process is keeping the people happy, but even more
importantly by them doing that, you keep the clients
happy. Clients want a continuity of service, especially when there’s a large merger going on.”
53 Mr Borsak also testified that if the Respondent had known
that the Applicant was not going to enter into a
consultancy agreement, he would have planned and
effected a detailed handover of accounts and clients. He
said that after planning, such a process would take at least
a month to complete. During that period the Applicant
would take Mr Grierson or the person who took over the
Applicant’s role to personally meet all of the clients and
do a formal handover of all of the clients.
Findings of fact: Resignation
54 Although Mr Borsak testified that he had been informed
that the Applicant had resigned on 13 April 2000, the
evidence given by the Applicant and Mr Magee is
inconsistent with that conclusion.
Findings of fact: Terms of the Redundancy Package
55 Credibility is a key issue in the determination of the terms
of the redundancy package. Having heard the witnesses
and considered all of the evidence, I consider that the
evidence of Mr Borsak, Mr Grierson and Mr Magee to
be more plausible than the evidence given by the
Applicant. Where the Applicant’s evidence differs from
the evidence given by the Respondent’s witnesses, I accept
their evidence.
56 In making this finding I have regard to all of the evidence
and in particular to the following matters—
(a) The Applicant’s evidence that he did not know
why Mr Grierson gave him a copy of consultancy
agreement, or that at no time prior to the termination of his employment was there any
discussion with Mr Borsak, Mr Grierson or Mr
Magee about him working as consultant, is not
plausible given the fact that he was given a consultancy agreement to consider, and the short time
that elapsed between when it was agreed he would
become redundant and the agreed date of his departure.
(b) Further the Applicant’s evidence that he did not
read the consulting document is inconsistent with
a man who has considerable business experience.
(c) I accept that the actions of Mr Borsak in agreeing to the termination of the Applicant’s
employment in a period of three weeks would
not have been taken unless the Applicant had led
Mr Borsak to understand he would enter into a
consultancy agreement and as a consultant assist
in the handover with clients. Clearly the Respondent did not take any steps to effect a handover or
to protect its business prior to 13 April 2000.
(d) Further the Applicant’s evidence in respect of the
following matters was unsatisfactory—
• When cross-examined about having lunch
with Mr Grierson on 29 March 2000, until
confronted with documentary evidence, the
Applicant denied having lunch with Mr
Grierson on that day.
• The Applicant wrote a letter to one of the
Respondent’s clients, Hammon Osborne
Ltd, on 17 April 2000 and stated in that
letter that he had not made any contact with
Mr Craig Roddy, Huntleigh’s Financial
Controller in Perth. When cross-examined
he conceded that statement was wrong, as
he had telephoned Mr Roddy prior to sending the letter.
57 Accordingly, I find that the terms of the redundancy
package agreed to by the Applicant are as set out in
paragraph 40 of these reasons.
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Whether the Terms of the Redundancy Package are enforceable
58 The Applicant contends that if the Commission finds that
the parties agreed that it was a term of the redundancy
package that the Applicant enter into a consultancy
agreement, such a term is unenforceable as there was no
more than “an agreement to agree”.
59 Accordingly, the Applicant contends that in law a contract
to enter into a contract is unenforceable. This principle is
not without qualification. In some circumstances the law
recognises a promise to negotiate. As President Kirby P
in Coal Cliff Collieries Pty Ltd v Sijehama Pty Ltd (1991)
24 NSWLR 1 at 26-27 observed—
“… In many contracts it will be plain that the promise to negotiate is intended to be a binding legal
obligation to which the parties should then be held.
The clearest illustration of this class will be cases
where an identified third party has been given the
power to settle ambiguities and uncertainties: see
Foster v Wheeler (1888) LR 38 Ch D 130; Axelsen v
O’Brien (1949) 80 CLR 219 and Biotechnology (at
136). But even in such cases, the court may regard
the failure to reach agreement on a particular term
as such that the agreement should be classed as illusory or unacceptably uncertain: Godecke v Kirwan
(at 646) and Whitlock v Brew (1968) 118 CLR 445
at 456. In that event, the court will not enforce the
arrangement.
In a small number of cases, by reference to a readily
ascertainable external standard, the court may be able
to add flesh to a provision which is otherwise unacceptably vague or uncertain or apparently illusory:
see, eg, Powell v Jones [1968] SASR 394 at 399;
Sweet and Maxwell Ltd v Universal News Services
Ltd [1964] 2 QB 699; cf Meehan v Jones (1982)
149 CLR 571 at 589; Jillcy Film Enterprises (at 521);
Ridgeway Coal Co (at 408).
Finally, in many cases, the promise to negotiate in
good faith will occur in the context of an ‘arrangement’ (to use a neutral term) which by its nature,
purpose, context, other provisions or otherwise
makes it clear that ‘the promise is too illusory or too
vague and uncertain to be enforceable’: see McHugh
JA in Biotechnology (at 156) and Adaras Development Ltd v Marcona Corporation [1975] 1 NZLR
324 at 331.”
60 Mr Borsak testified that the Applicant agreed to enter
into a consultancy agreement whereby part of the services
provided would be to assist in the handover of clients
and businesses to the incoming management of the
merged agency. He readily conceded that no finalised
agreement as to the terms of the consultancy was reached.
He said he left the negotiations to Mr Grierson.
61 Mr Grierson provided the Applicant with a copy of a draft
consultancy agreement. However, no agreement was
reached about the terms of the agreement. In particular,
terms in respect of minimum hours, rate of payment for
services or duration of the contract were not discussed.
62 In my view, the present case is one in which no binding
and enforceable obligation has been created, as the
essential or critical terms of the bargain have not been
agreed upon. In particular, terms such as fees, hours and
term of the agreement are not ones that the Commission
can appeal to objective standards to fill in the blanks. It
follows, therefore, that the term of the redundancy
package to enter into a consultancy agreement is
unenforceable.
Post-Employment Constraints
63 The Respondent contends in the Amended Notice of
Answer and Counter Proposal that it was a term of the
Applicant’s employment contract with the Respondent
that during and after his employment with the Respondent,
he would not divulge or use the confidential information
of the Respondent, or any information concerning the
business or finances of the Respondent or any of its
dealings, transactions, or affairs other than for the benefit
of the Respondent and in the proper course of his
employment. Further, the Respondent contends in the
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Amended Notice of Answer and Counter Proposal that it
was a term of the Applicant’s employment contract that
after the termination of his employment, for a period of
two years, he would not (inter alia) work for a competitor
of the Respondent within a 25km radius of the G.P.O. in
Perth or poach clients of the Applicant (sic).
64 It emerged however during the course of the hearing, that
the Applicant’s terms and conditions of employment were
not subject to the terms of a written agreement as the
only written contract (termed a service agreement) expired
in October 1988.
65 Mr Borsak in the letter of termination dated 11 April 2000
stated that “it is implicit that any information of a
confidential nature, such as details of specific clients and
their insurance requirements … must not be disclosed to
any person after termination of your employment”. This
statement having been made after the redundancy
agreement was reached on 24 March 2000 cannot in law
be characterised an express term of the redundancy
package.
Duty of Confidentiality and Good Faith
66 As a general principle during the period of employment
employees are bound by an implied duty of good faith or
fidelity. During the employment relationship the employer
is entitled to control and take the benefit of information
generated or acquired by workers performing their duties
required by their contract of service. Any unauthorized
use of this information will breach this duty. Once the
employment relationship comes to an end, the duty of
fidelity will not prevent the employees from drawing on
that information unless it is protected by the duty of
confidentiality. Unlike the duty of fidelity, the duty of
confidentiality applies after the employment relationship
has ended. However, the duty is only breached by the
disclosure of secret information. (A Stewart, Drafting and
Enforcing Post-Employment Restraints (1997) 10 AJLL
181 at 187-188).
67 It is contended by the Respondent that the Applicant
breached the duty of confidentiality after the employment
relationship ended by exclusively soliciting the
Respondent’s clients from 17 April 2000 to 10 May 2000
on behalf of West Coast Risk Management. The result of
his efforts is that in that period of time 33 Western
Australian insurance broking clients cancelled their
contracts with the Respondent and engaged West Coast
Risk Management as their broker, which resulted in a
loss of approximately 50% of the value of the
Respondent’s budget for Western Australian business.
68 The Respondent contends in the Amended Notice of
Answer and Counter Proposal that the Applicant used
information of a confidential nature including details of
specific clients and their insurance requirements.
However, the evidence establishes that the Applicant did
not make use of any information until after the
employment relationship ended.
69 The Respondent also contends the Applicant made use
of information acquired in the course of his employment
in respect of their insurance requirements by writing to
two of the Respondent’s clients and making observations
in respect of the capacity of the merged company to
service the requirements of those clients. In a letter to
Hammon Osborne Ltd on 17 April 2000 the Applicant
stated—
“I wish to advise that I have been made redundant as
Managing Director of Lowndes Lambert Western
Australia with effect from Friday, 14th April 2000,
as a result of the Company’s global merger with
Heath Group Limited.
You may be aware that the Heath Group has, from
its beginning in Australia, specialised in the insurance broking needs for the major industrial
companies i.e. manufacturing, oil, energy and gas
industries. The merger may bring some change in
the future to that focus, but locally, the merged company is not in any way structured to the servicing of
the smaller business.
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With effect from Monday, 17th April 2000 I have
joined a Perth broking company, West Coast Risk
Management, as an Account Director. West Coast is
a young broking company staffed with energetic and
experienced brokers having the ability to provide top
service to Huntleigh Healthcare Pty Ltd’s local insurance requirements.
I would appreciate the opportunity to continue acting as correspondent to Hammon Osborne Ltd in
Australia in servicing Huntleigh Australia’s local
insurance needs. At this stage I have not made any
contact with Mr Craig Roddy, Huntleigh’s Financial Controller in Perth pending receipt of your early
advices.
I look forward to hearing from you shortly.”
The Applicant also wrote to Athans & Taylor and made
similar statements to the matters stated in the first three
paragraphs of the letter to Hammon Osborne Ltd.
The Applicant argues that he did not make use of
confidential information that all he did was contact clients
of the Respondent who were personally known to him.
Further he argues that the names of clients are not
information that is in fact, or in law, confidential.
I am satisfied that the identity of the Respondent’s clients,
their addresses, telephone numbers and identities of
persons in each client organisation with whom the
Respondent deals with, is in some sense, confidential.
However, I am of the view that that information is not
protected by the duty of confidentiality.
In Faccenda Chicken Ltd v Fowler [1985] 1 All ER 724
Goulding J at first instance held at 731 that there are two
classes of confidential information—
“… First there is information which, because of its
trivial character or its easy accessibility from public
sources of information, cannot be regarded by reasonable persons or by the law as confidential at all.
The servant is at liberty to impart it during his service or afterwards to anyone he pleases, even his
master’s competitor. An example might be a published patent specification well known to people in
the industry concerned … Second, there is information which the servant must treat as confidential,
either because he is expressly told it is confidential,
or because from its character it obviously is so, but
which once learned necessarily remains in the servant’s head and becomes part of his own skill and
knowledge applied in the course of his master’s business. So long as the employment continues, he cannot
otherwise use or disclose such information without
infidelity and therefore breach of contract. But when
he is no longer in the same service, the law allows
him to use his full skill and knowledge for his own
benefit in competition with his former master; …”
The Court of Appeal affirmed the decision of Goulding J
[1986] 1 All ER 617 and held at 625—
“… Having considered the cases to which we were
referred, we would venture to state these principles
as follows—
(1) Where the parties are, or have been, linked
by a contract of employment, the obligations of the employee are to be determined
by the contract between him and his employer: cf Vokes Ltd v Heather (1945) 62
RPC 135 at 141.
(2) In the absence of any express term, the
obligations of the employee in respect of
the use and disclosure of information are
the subject of implied terms.
(3) While the employee remains in the employment of the employer the obligations are
included in the implied term which imposes
a duty of good faith or fidelity on the employee. For the purpose of the present
appeal it is not necessary to consider the
precise limits of this implied term, but it
may be noted: (a) that the extent of the duty
of good faith will vary according to the
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nature of the contract (see Vokes Ltd v
Heather); (b) that the duty of good faith
will be broken if an employee makes or
copies a list of the customers of the employer for use after his employment ends
or deliberately memorises such a list, even
though, except in special circumstances,
there is no general restriction on an exemployee canvassing or doing business
with customers of his former employer (see
Robb v Green [1895] 2 QB 315, [1895-9]
All ER Rep 1053 and Wessex Dairies Ltd v
Smith [1935] 2 KB 80, [1935] All ER Rep
75).
(4) The implied term which imposes an obligation on the employee as to his conduct
after the determination of the employment
is more restricted in its scope that that
which imposes a general duty of good faith.
It is clear that the obligation not to use or
disclose information may cover secret
processes of manufacture such as chemical formulae (see Amber Size and Chemical
Co Ltd v Menzel [1913] 2 Ch 239), or designs or special methods of construction
(see Reid Sigrist Ltd v Moss Mechanism
Ltd (1932) 49 RPC 461), and other information which is of a sufficiently high
degree of confidentiality as to amount to a
trade secret.
The obligation does not extend, however,
to cover all information which is given to
or acquired by the employee while in his
employment, and in particular may not
cover information which is only ‘confidential’ in the sense that an unauthorised
disclosure of such information to a third
party while the employment subsisted
would be a clear breach of the duty of good
faith.”
75 I am of the view that canvassing the Respondent’s clients
comes within Goulding’s second class of confidential
information and is not protected by the legal duty of
confidentiality after the employment relationship ended.
Further, in the absence of any evidence that in making
the comments to Hammon Osborne Ltd and Athans &
Taylor about his opinion of the structure of the merged
company was based on confidential information, I am of
the view that the statement of that opinion does not breach
the duty of confidentiality. In any event the Respondent
contends the Applicant’s opinion is wrong.
Notwithstanding my conclusion, for the reasons that
follow I am of the view that the making of these statements
to the two clients of the Respondent formed part of a
course of conduct that breached the Applicant’s fiduciary
obligations to the Respondent.
The Applicant’s Fiduciary Obligations to the Respondent
76 The relationship of employer and employee is ordinarily
recognised as fiduciary (Hospital Products Ltd v United
States Surgical Corporation (1984) 156 CLR 41 per
Gibbs CJ at 68, per Mason J at 96 and Dawson J at 141.
In relation to the fiduciary duty of a manager
contemplating the end of an employment relationship,
Mason J observed at 104—
“In Blyth Chemicals Ltd v Bushnell (1933) 49 CLR
66 at 82, Dixon and McTiernan JJ observed that it
would be misconduct amounting to a ground justifying dismissal for a manager to take steps during
his employment to prepare a position to which he
could retreat with a large part of his employer’s business in the event that it should become necessary or
desirable to vacate the managership. And in Maryland Metals Inc v Metzner (1978) 382 A (2d) 564 at
569, the Court of Appeals of Maryland, referring to
competition by an employee after termination of his
employment, observed—
‘The right to make arrangements to compete
is by no means absolute and the exercise of
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the privilege may, in appropriate circumstances, rise to the level of a breach of an
employee’s fiduciary duty of loyalty. Thus, the
privilege has not been applied to immunize
employees from liability where the employee
has committed some fraudulent, unfair or
wrongful act in the course of preparing to compete in the future. …’
Of course the fiduciary duty of a distributor is not
necessarily to be equated with that of an employee.
The employee’s duty of loyalty may involve him in
a breach of duty if he secretly makes arrangements
during his employment to compete with his employer
after termination of the employment. …”
It is an inflexible rule of a Court of Equity that a person
in a fiduciary position is not, unless otherwise expressly
provided, entitled to make a profit, or not allowed to put
himself in a position where his interest and duty conflict
(see Bray v Ford [1896] AC 44 per Lord Herschell at 512).
The scope of the duty must be moulded to the relationship
in question. As to senior officers Laskin J in Canadian
Aero Service Ltd v O’Malley [1974] SCR 592 observed—
“The general standards of loyalty, good faith and
avoidance of a conflict of duty and self-interest to
which the conduct of a director or senior officer must
conform, must be tested in each case by many factors which it would be reckless to attempt to
enumerate exhaustively. Among them are the factor
of position or office held, the nature of the corporate
opportunity, its ripeness, its specificness and the director’s or managerial officer’s relation to it, the
amount of knowledge possessed, the circumstances
in which it was obtained and whether it was special
or, indeed, even private, the factor of time in the continuation of fiduciary duty where the alleged breach
occurs after termination of the relationship with the
company, and the circumstances under which the
relationship was terminated, that is whether by retirement or by resignation or discharge.”
(Applied by Kennedy J in Green and Clara Pty Ltd v
Bestobell Industries Pty Ltd [1982] WAR 1 at 17).
The Applicant has in my view breached his fiduciary duty
to the Respondent. The Applicant held a high level
position with the Respondent’s organisation and whilst
employed as State Manager was entrusted with the
promotion and preservation of the Respondent’s business.
Further, a number of the Respondent’s clients were clients
purchased from the Applicant’s company when he sold
his business to a predecessor of the Respondent in 1986.
The Respondent relied upon the Applicant’s
representation that he would enter into a consultancy
agreement and effect a handover of clients to the merged
agency. The Respondent in relying upon the Applicant’s
representations was put in a position where it had
insufficient time to take steps to protect its business.
Accordingly, I find that he repudiated the terms of his
employment; in particular he repudiated the terms of the
redundancy package, which repudiation the Respondent
accepted.
Alternatively, I find that the relief sought by the Applicant
should be refused on grounds that although the terms of
the redundancy package relied upon by the Respondent
are unenforceable, the order sought is in the nature of
specific performance and when regard is had to s.26(1)(a)
of the Act, I am of the view that an order should not be
made, as a breach of fiduciary duty has been committed
by the Applicant.
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2000 WAIRC 01703
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
GRAHAM SARGANT, APPLICANT
v.
LOWNDES LAMBERT AUSTRALIA
PTY LTD, RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
FRIDAY, 29 DECEMBER 2000
FILE NO/S
APPLICATION 633 OF 2000
CITATION NO. 2000 WAIRC 01703

2.
3.

_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application under s.29(1)(b)(ii) of the
Industrial Relations Act 1979 dismissed.

4.
[L.S.]

Mr J F I Curlewis of counsel
Mr A D Lucev of counsel

81 W.A.I.G.

payment in 4 equal monthly instalments of $1,682.70
on or before each of the following dates—
(a) 15 December 2000;
(b) 15 January 2001;
(c) 15 February 2001; and
(d) 15 March 2001.
THAT all negotiations between the parties relating
to this application remain confidential to the parties
and not be divulged to any other party;
THAT neither party make any adverse remark in any
form or do anything prejudicial or detrimental to the
other party in respect of any matter arising from the
employment relationship.
THAT this application otherwise be dismissed.
(Sgd.) A. R. BEECH,
Commissioner.

_______________________________________________________________________________

Order.
Having heard Mr J F I Curlewis of counsel on behalf of the
Applicant and Mr A D Lucev of counsel on behalf of the Respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) J. H. SMITH,
[L.S.]
Commissioner.

2000 WAIRC 01542
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
LAUREN TEMBY, APPLICANT
v.
SUTTON GRANGE PTY LTD T/A
MATT’S
ON
FLINDERS,
RESPONDENTS
CORAM
COMMISSIONER A R BEECH
DELIVERED
MONDAY, 11 DECEMBER 2000
FILE NO
APPLICATION 1361 OF 2000
CITATION NO. 2000 WAIRC 01542
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

2000 WAIRC 01699
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CHARLES A TRUIJENS, APPLICANT
v.
HANSON PUBLISHING PTY LTD T/
A JAM DESIGN STUDIOS,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
WEDNESDAY, 27 DECEMBER 2000
FILE NO
APPLICATION 888 OF 2000
CITATION NO. 2000 WAIRC 01699
_________________________________________________________________________

Result
Representation
Applicant
Respondent

1

2

_______________________________________________________________________________

Order.
WHEREAS an application was lodged in the Commission
pursuant to section 29 of the Industrial Relations Act 1979;
AND WHEREAS a conference between the parties was
convened;
AND WHEREAS an agreement was reached at the conference;
AND WHEREAS the parties agreed that the agreement be
reflected in an order of the Commission;
AND WHEREAS the applicant’s entitlement to annual leave
payments has been paid by the respondent;
AND HAVING HEARD Mr K. Trainer (as agent) on behalf
of the applicant and Mr D. Moss on behalf of the respondent;
NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, and by consent, hereby order—
1. THAT Sutton Grange Pty Ltd pay to Lauren Temby
the sum of $6,730.80 by way of a redundancy

The applicant appeared on his own behalf
No appearance on behalf of the
respondent

_________________________________________________________________________

Order issued by consent.
Mr K. Trainer (as agent) on behalf of the
applicant.
Mr D. Moss (as agent) on behalf of the
respondent.

Application for contractual benefits
allowed

3

4

Reasons for Decision.
This is an application made pursuant to section
29(1)(b)(ii) of the Industrial Relations Act 1979 whereby
the applicant claims that he is entitled to contractual
benefits which have been denied to him at the termination
of his employment with the respondent.
The applicant has given evidence that he commenced
employment with the respondent in about March 1999
and his employment terminated after a total of 58 weeks
employment. The terms of the applicant’s employment
upon commencement are set out in Exhibit 1 and they
include that he had a starting salary of $45,000 per annum
and after 6 months, this was to increase to $55,000 per
annum. In fact, the salary did increase to $55,000 per
annum after 6 months employment. Exhibit 1 also makes
reference to the applicant’s entitlement to 4 weeks’ annual
leave and to 10 days sick leave.
The applicant claims that upon termination of
employment he was denied pay in lieu of notice, holiday
pay and annual leave loading and that he is entitled to
reimbursement of outstanding amounts which he incurred
in expenditure at the direction or with the approval of his
employer.
The applicant has given evidence that on the day of
termination of his employment, having decided to resign
from his job he handed a letter of resignation to his
employer. That letter of resignation provided that he
would work out a period of 2 weeks’ notice in accordance
with the verbal terms of contract as to notice previously
arranged with the employer.
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Upon being advised of this, the respondent told the
applicant to take his things and remove himself from the
premises immediately and that his belongings would be
sent to him or he could arrange to pick them up at a later
time. The applicant says that he was not paid for the 2
weeks’ notice that he gave.
6 The applicant also claims that he is entitled to an amount
of 1.77 weeks’ annual leave plus 17½ per cent loading.
In the 58 weeks of employment, he was paid 3 weeks
leave at Christmas and when he was paid for that leave
he was also paid a 17½ per cent loading.
7 The applicant has also given evidence that he was
instructed by his employer to purchase a camera bag and
camera stand and he has exhibited evidence of that
expenditure in the amount of $71.90. He is also claiming
reimbursement of $56.22 for a meal which he purchased
for clients and he is also claiming amounts of $201.05
and $71.85 for telephone accounts which were payable
by his employer in accordance with an arrangement
previously made with his employer. He says that the fact
that his December telephone bill was paid by the
respondent also confirms that there was an entitlement to
have these amounts paid.
8 Having observed the applicant as he gave his evidence, I
am satisfied that he has been truthful in his evidence and
that he is entitled to the amounts which he has claimed;
that they formed part of his contract of employment and
that he has not been paid those amounts.
9 Although the applicant’s calculations of his claim are
somewhat different from my own I am satisfied that the
applicant is entitled to 2 weeks’ pay based on $55,000
per annum and my calculation of that is $2,115.38 being
a before tax amount. The 1.77 weeks annual leave at the
rate of $55,000 per annum equals $1,872.12. Seventeen
and a half per cent annual leave loading for that amount
of annual leave pay is $327.62 and likewise those amounts
are taxable.
10 I am also satisfied that the applicant is entitled to payment
of the amounts of $71.90, $56.22, $201.05 and $71.85
as reimbursement of expenses and those amounts are not
subject to tax.
11 I intend to make orders that those amounts be paid and
minutes of proposed order will issue with my reasons for
decision in due course.
12 As to the issue of the applicant’s claim for costs, the
applicant says that he has spent a good deal of time
attempting to resolve this matter unsuccessfully. The
Commission has limited powers in terms of the award of
costs. There are authorities within this Commission which
indicate that costs ought not be awarded except in extreme
cases (Brailey v Mendex Pty Ltd t/a Mair and Co.
Maylands (73 WAIG 26)). I am not satisfied that the
circumstances in this case are so extreme or unusual as to
warrant the order of costs in favour of the applicant,
although I recognise that he has been put to inconvenience
and has no doubt experienced frustration in the process
of enforcing his entitlements. So in respect of the
application for costs, that application will be dismissed.

2001 WAIRC 01756
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CHARLES A TRUIJENS, APPLICANT
v.
HANSON PUBLISHING PTY LTD T/
A JAM DESIGN STUDIOS,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
WEDNESDAY, 10 JANUARY 2001
FILE NO
APPLICATION 888 OF 2000
CITATION NO. 2001 WAIRC 01756
_________________________________________________________________________

Result
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Application for contractual benefits
allowed

_________________________________________________________________________

Order.
HAVING heard the applicant on his own behalf and there being no appearance on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby orders—
1. THAT the respondent shall pay to the applicant the
following amounts—
(a) $2115.38 being for pay in lieu of notice;
(b) $1872.12 being for pro rata annual leave;
(c) $327.62 being for annual leave loading; and
(d) $401.02 being for reimbursement of expenses.
2. THAT amounts referred to in Order 1. shall be paid
within 7 days of the date of this Order.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.

2000 WAIRC 01567
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ROSANNE ISIDORA VAN DEN
BROECK, APPLICANT
v.
HIGHWAY
GYNAECOLOGY,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
TUESDAY, 12 DECEMBER 2000
FILE NO
APPLICATION 1030 OF 2000
CITATION NO. 2000 WAIRC 01567
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application alleging unfair dismissal
granted.
Ms R. Van den Broeck appeared on her
own behalf as the applicant.
Dr D. Wellby appeared on behalf of the
respondent.

_______________________________________________________________________________

1

2

3

Reasons for Decision.
(Extemporaneous)
Ms Van den Broeck was employed for a period of three
months’ on probation. It was not a fixed term, that is, she
was not employed for a fixed three-month period. Rather,
I find that the period of probation was a period which
could be terminated any time within the three-month
period.
The next issue that arises is what is a period of probation?
A period of probation is a period at least where the
employee is to be assessed as being suitable for the job.
The employee knows that he or she is on trial and must
establish his or her suitability for the post. The employer,
for its part, must give the employee a proper opportunity
to prove him or herself, and an employee on probation
can expect to be counselled and informed that if that he
or she is not meeting the required standards of
performance dismissal may occur. An employee is also
entitled to receive reasonable training as well as a warning
of a possible failure to improve.
On the facts of this matter, Ms Van den Broeck was
employed for four days. Her evidence was that she
received little training from Jenny. Ms Van den Broeck’s
evidence on that subject is direct evidence. She is speaking
of her own knowledge. Dr Wellby’s evidence is that she
believes Jenny provided repeated training over the four
days. However, Dr Wellby’s evidence is hearsay. While I
accept Dr Wellby’s evidence that that is what Jenny told
her, it is not the same thing as Jenny herself giving direct
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evidence as to the training that she did give. I would have
anticipated that Jenny would have given evidence here as
to precisely what did or did not happen. However, that
did not occur.
I therefore have to decide the matter on the basis of the
evidence that is before me and on balance I accept the
evidence of Ms Van den Broeck that she received less
training than Dr Wellby believes she received. I accept
Ms Van den Broeck’s evidence because in my opinion
she presented her evidence well in the witness box.
Indeed, in many respects the evidence that she gave was
quite similar to the evidence of Dr Wellby as to the facts
of the matter. That is not to say that they agree in all
respects, but in a number of areas they both agree as to
what was said. I have no reason not to believe Ms Van
den Broeck’s evidence and I believe that she can compare
the circumstances of the training of those four days with
her previous long term employment, the previous casual
employment and her present employment. I therefore find
that Ms Van den Broeck did not receive the training which
possibly ought to have been given and therefore was not
given a proper opportunity to prove herself over those
four days.
Further, I find that Ms Van den Broeck was entitled to be
told by her employer and by that I mean either Dr Hastwell
or Dr Wellby, that her performance was not satisfactory
and that she needed to improve. That did not occur. For
those two reasons I find that Ms Van den Broeck’s
dismissal was unfair.
Having found that her dismissal was unfair the issue
becomes what is the Commission to do about it. Ordinarily
the Commission would consider reinstatement, but
reinstatement is neither claimed nor in my view is it
practicable. The Commission has the power to award
compensation for loss or injury and in this regard, I look
to the issues that caused the dismissal to be unfair to try
and evaluate what was Ms Van den Broeck’s loss. For
example, I do not find on the evidence that it is likely
that Ms Van den Broeck would have stayed for the entire
three-month period. Her loss therefore, is not for example,
the wages that she would have earned over that threemonth period. I consider it quite possible that the
employment relationship might not have worked out,
either because the practice was too busy, or that Jenny
was too busy.
On the evidence that is before me, I find it likely that Ms
Van den Broeck’s employment might not have continued
farther past a further period of warning. That is, if Dr
Wellby had said to Ms Van den Broeck after her meeting
with Debbie and Jenny that her employment is not
working out and she needed to improve, I am not sure on
the evidence that after that warning there was a greater
likelihood of Ms Van den Broeck staying in that
employment. I place weight on Dr Wellby’s evidence that
things were not working out downstairs and Dr Wellby’s
need to act or to take action to ensure that Highway
Gynaecology operated to the standard that Dr Wellby
believes it should operate. In my view, if Dr Wellby had
given a warning to Ms Van Den Broeck, that extra period
of time would have been unlikely to have been more than
a further week’s employment.
Further, I also note the evidence, that Ms Van den Broeck
found new employment from a date commencing on 17
July 2000. That is a period of some two clear weeks
between the date of her dismissal and the date of her
commencing her new employment. The new employment
is at a higher salary level than Ms Van den Broeck’s
employment with the respondent and therefore even
though she found alternative employment, it does not
represent an ongoing loss for her.
Ms Van den Broeck was paid one-week’s pay in addition
to her entitlements when she left. That leaves one week
for which she has not been compensated. In my view, the
fair resolution of this matter is to find that Ms Van den
Broeck’s loss is approximately a further one week’s
wages. That is, a period of time that she might have stayed
in an endeavour to overcome the deficiencies that Dr
Wellby believed existed and it also represents a period of
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time of the actual loss of her wages between the date of
her dismissal and the date of her finding new employment.
My decision in the matter therefore, is that Highway
Gynaecology should pay Ms Van den Broeck one further
week’s wages to Ms Van den Broeck.
2000 WAIRC 01566
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ROSANNE ISIDORA VAN DEN
BROECK, APPLICANT
v.
HIGHWAY
GYNAECOLOGY,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
TUESDAY, 12 DECEMBER 2000
FILE NO/S
APPLICATION 1030 OF 2000
CITATION NO. 2000 WAIRC 01566
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application alleging unfair dismissal
granted.
Ms R. Van den Broeck appeared on her
own behalf as the applicant
Dr D. Wellby appeared on behalf of the
respondent.

_______________________________________________________________________________

Order.
HAVING HEARD Ms R. Van den Broeck on behalf of herself
as the applicant and Dr D. Wellby on behalf of the respondent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby—
1. DECLARES that Rosanne Isidora Van den Broeck
was unfairly dismissed by Highway Gynaecology;
2. DECLARES that reinstatement is impracticable;
3. ORDERS that Highway Gynaecology forthwith pay
Rosanne Isidora Van den Broeck the sum of $600.00
gross by way of compensation for the dismissal that
occurred.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

2000 WAIRC 01660
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
YONG YEE (DESMOND) YAP,
APPLICANT
v.
PARAGON MARKETING PTY LTD,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
WEDNESDAY, 20 DECEMBER 2000
FILE NO
APPLICATION 1233 OF 2000
CITATION NO.
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application for denied contractual
entitlements granted.
Mr Y. Yap on his own behalf as the
applicant.
No appearance on behalf of the
respondent.

_______________________________________________________________________________

Order.
HAVING HEARD Mr Y.Y. Yap on his own behalf as the applicant and there being no appearance on behalf of the
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respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979, hereby orders—
1. THAT Paragon Marketing Pty Ltd forthwith pay
Yong Yee Yap the sum of $484.50.
2. THAT Paragon Marketing Pty Ltd forthwith pay
Yong Yee Yap the sum of $110.00 for costs incurred.
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3. THAT liberty be reserved to the applicant to apply
to amend the name of the respondent.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.

SECTION 29 (1)(b)—Notation of—
Applicant

Respondent

Number

Commissioner

Result

Abel CJ
Anderson T
Archard M

Woodroffe Industries Pty Ltd
RRCM Pty Ltd
Scopes Café

783/2000
1479/2000
2065/2000

Scott C
Scott C
Scott C

Armstrong E

Golden West Corporate Total Management Pty Ltd

1724/2000

Smith C

Austen RH
Ballard G
Bangsa-Jayah SF
Bellotti AJ

Seeley International Pty Ltd
Space Age Amusements
Belmont Business Enterprise Centre Inc
Minister for Police Western Australia & Other

1931/2000
1293/2000
639/2000
1893/2000

Beech C
Beech C
Coleman CC
Kenner C

Berglund DG

Cedar Woods Properties Limited

1353/2000

Smith C

Bonwick MJ

Centaur Mining & Exploration Limited

311/2000

Smith C

Brennan C

Eastern Goldfields Aboriginal Corporation Resource Agency

142/2000

Smith C

Brown DG

St James Finance Corporation Pty Ltd

1373/2000

Smith C

Browne S
Buscall RJ
Burns C
Buddle BW
Carroll JT
Carroll JT
Carter NB
Casey VA
Collins SW
Cooper MA
Copeland N
Dance G

Metropolitan Health Service Board
Hardscapes Mr Dale Reeves
Bill’s Machinery Marketing Service Pty Ltd
WP Crowhurst Trading As Solver Paints
Civil & Earthmoving Contractors of Kwinana Pty Ltd
Naval Base Garden Supplies
Tiscotel Pty Ltd
Bruce Ingram & Associates Pty Ltd
Fini Group Pty Ltd
K-Mart Australia Ltd
Wok Wok Australia P/L
The Grain Pool of WA

1936/2000
1564/2000
1558/2000
1429/2000
1550/2000
1551/2000
1526/2000
1577/2000
1500/2000
1241/2000
1798/2000
1910/2000

Scott C
Fielding SC
Scott C
Fielding SC
Gregor C
Gregor C
Fielding SC
Beech C
Gregor C
Scott C
Coleman CC
Scott C

Davey DG

1466/2000

Scott C

Davis JL
Donnelly J

Geraldine Nominees Pty Ltd as Trustee for
Belmont Unit Trust T/As Skipper Trucks Belmont
Suzanne Grae Corporation Pty
Hybird Holdings (Designed Blinds)

1828/2000
1501/2000

Scott C
Smith C

Duckett AJ
Duffy JJ
East M
Fernandes C
Fisher L
Graber M

Catco Supply & Services Pty Ltd
Bruce Ingram & Associates
Phoenix English Language Academy
Watches of Switzerland
RRCM Pty Ltd Trading as Ravenswood Sanctuary
Methodist Ladies’ College

1473/2000
1555/2000
1396/2000
1013/2000
1472/2000
528/2000

Scott C
Beech C
Beech C
Scott C
Scott C
Smith C

Gray NL

1100/2000

Smith C

Harshaw RJ
Hastie C

Betts & Betts, A Division of Cecil Bros Pty Ltd
ACN 008 675 925
Diamond House Agencies Pty Ltd
Whitegum Petroleum Pty Ltd (ACN 074 507 074)

1875/2000
1428/2000

Scott C
Smith C

Hegge SO
Hill JC
Hinds C

Harman Information Technology Pty Ltd
Project Interiors Pty Ltd
Baden Pty Ltd T/A Mancini’s Café-Restaurant

1867/2000
1630/2000
1319/2000

Beech C
Coleman CC
Kenner C

Howlett RN
Hudson PS
Huntley NE
I’Dell EJ
Ingham K

Rollon Holdings Pty Ltd T/As Combined Tyrepower
Barunn Pty Ltd T/As Thor Construction
Carlowen Pty Ltd
Allure International
Centurion Transport Co. Pty Ltd

855/2000
1543/1999
1632/2000
1340/2000
1823/2000

Smith C
Beech C
Coleman CC
Scott C
Scott C

Dismissed
Dismissed
Withdrawn by
leave
Discontinued
by leave
Discontinued
Discontinued
Discontinued
Discontinued
by leave
Discontinued
by leave
Discontinued
by leave
Dismissed for
want of
prosecution
Discontinued
by leave
Discontinued
Discontinued
Dismissed
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Granted
Dismissed
Discontinued
Withdrawn by
leave
Withdrawn by
leave
Dismissed
Discontinued
by leave
Discontinued
Discontinued
Discontinued
Dismissed
Dismissed
Discontinued
by leave
Discontinued
by leave
Discontinued
Discontinued
by leave
Discontinued
Discontinued
Dismissed for
want of
prosecution
Dismissed
Discontinued
Discontinued
Dismissed
Withdrawn by
leave
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Applicant

Respondent

Number

Commissioner

Result

Jackson AR
Jeffries LD
Johnson LR
Jones J

Cigars Esplendido (WA) P/L
Traminer Pty Ltd T/A Penguin & Seal Island Cruises
Bill White Panel Beaters
Golden West Corporate Total Management Pty Ltd

1815/2000
1690/2000
1913/2000
1727/2000

Coleman CC
Beech C
Coleman CC
Smith C

Kerekes KA
Kramer J
Lewis J

6PR Southern Cross Radio P/L
Cool or Cosy Pty Ltd
PE Stubbs NewsAgency Council of Western Australia

1824/2000
1529/2000
1287/2000

Coleman CC
Coleman CC
Smith C

Lim M
Madeley HC
Makarov N
Manson BJ

Corporate Physicians International (CPI)
Advanced Hair Studio Pty Ltd
Perth Rent a Car
Total Aqua Pty Ltd

1496/2000
919/2000
1756/2000
1372/2000

Fielding SC
Scott C
Wood C
Smith C

Mantell CW
Markham SD
Matsuzaki Y

Agentco Pty Ltd
Culverwell Garden Services
Claremont Day Nursery

1486/2000
1714/2000
1819/2000

Fielding SC
Gregor C
Beech C

McGee D
McInnes GL
McKechnie J

National Scaffolding
Austal Ships Pty Ltd
Midas Touch Enterprises Pty Ltd & Horizons WA Pty Ltd
T/A Hippichix Silver
Limestone Resources P/L

1903/2000
1404/2000
1089/2000

Beech C
Gregor C
Beech C

Discontinued
Discontinued
Discontinued
Discontinued
by leave
Discontinued
Discontinued
Discontinued
by leave
Discontinued
Dismissed
Discontinued
Discontinued
by leave
Discontinued
Granted
Withdrawn by
leave
Discontinued
Discontinued
Discontinued

1323/2000

Scott C

Murphy AM
Pretorius A
Pretorius A
Robinson K

1341/2000
1342/2000
1674/2000

Fielding SC
Fielding SC
Beech C

Rogers SJ
Rose M

Bregma WA Pty Ltd
Bregma WA Pty Ltd
Anthony Brown Family Trust and Needham Family Trust
T/A Video Ezy
Trilogy Group of Companies T/A Waldecks Bentley
Jarvis and Rogers Pty Ltd

1573/2000
1623/2000

Wood S
Scott C

Ross A

Fitzroy River Lodge Pty Ltd

804/2000

Coleman CC

Sammut Sam
Shannon DM
Slade LA

Modular Metals Aust Pty Ltd
1833/2000
Foxglove Mngt Services
517/2000
Fort Cross Pty Ltd Trading As Golden Valley Boarding House 1699/2000

Coleman CC
Coleman CC
Scott C

Slater G
Smith G
Smith GK

LR Archibald and Co Pty Ltd
Pirtek (Welshpool) Pty Ltd
Western Australian Government Railways Commission

1347/2000
1508/2000
1739/2000

Fielding SC
Beech C
Smith C

Smith K
Smith MW

Trek Holdings Pty Ltd ACN 009 383 877 t/a Active Imports
Golden West Corporate Total Management Pty Ltd

1582/2000
1729/2000

Fielding SC
Smith C

Spindler W
Spry SL

Methodist Ladies’ College
Mark Lewis of Delray Canvas Australia

527/2000
1802/2000

Beech C
Scott C

Stirling A
Thiedeman TN

395/2000
1225/2000

Fielding SC
Wood C

1414/2000

Fielding SC

Turrell M

Western Metals Limited – Lennard Shelf Operations
Wildjazz Holdings Pty Ltd (ABN 690 0822 6327)
as Trustee for the ‘Hall Family Trust’
Exosteel Holdings Pty Ltd t/as Woodroffe Industries
Building Products
Golden West Corporate Total Management Pty Ltd

1726/2000

Smith C

Wade MR

Henry Walker Eltin Underground Pty Ltd

578/2000

Coleman CC

Watson L
Wheeler KG
Woods BAJ

Jin Hua Chen Hutton Supa Snacks
Managing Director, Water Corporation
Beaumonde Catering

1461/2000
PSAB9/2000
1672/2000

Coleman CC
Fielding SC
Scott C

Woodward DE
Wyatt LL

Short & Short Pty Ltd ACN 008 789 928
Norseman Eyre Motel – Management/ Owner’s

615/2000
1672/1999

Gregor C
Coleman CC

Thomas PJ

Withdrawn by
leave
Discontinued
Discontinued
Discontinued
Discontinued
Withdrawn by
leave
Dismissed for
want of
prosecution
Discontinued
Discontinued
Withdrawn by
leave
Discontinued
Discontinued
Discontinued
by leave
Discontinued
Discontinued
by leave
Discontinued
Withdrawn by
leave
Discontinued
Discontinued
Discontinued
by leave
Discontinued
by leave
Dismissed for
want of
prosecution
Discontinued
Discontinued
Withdrawn by
leave
Discontinued
Dismissed for
want of
prosecution
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CONFERENCES—
Matters referred—
2000 WAIRC 01508
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE AUSTRALIAN WORKERS’
UNION, WEST AUSTRALIAN
BRANCH, INDUSTRIAL UNION OF
WORKERS, APPLICANT
v.
BARMINCO
PTY
LTD,
RESPONDENT
CORAM
SENIOR COMMISSIONER G L
FIELDING
DELIVERED
THURSDAY, 7 DECEMBER 2000
FILE NO/S
CR 186 OF 1998
CITATION NO. 2000 WAIRC 01508
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application granted
Mr M D Llewellyn as agent
Mr R H Gifford as agent

_______________________________________________________________________________

Order.
HAVING heard Mr M D Llewellyn as agent on behalf of the
Applicant and Mr R H Gifford As agent on behalf of the Respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979, hereby—
1. DECLARES that the Applicant was unfairly dismissed from his employment with the Respondent
on or about 1 June 1998;
2. DECLARES that it is impracticable to reinstate the
employee to his former position; and
3. ORDERS that the Respondent pay to the Applicant
the sum of $38,825 by way of compensation for the
unfair dismissal.
(Sgd.) G.L. FIELDING,
[L.S.]
Senior Commissioner.

2000 WAIRC 01689
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE AUSTRALIAN WORKERS’
UNION, WEST AUSTRALIAN
BRANCH, INDUSTRIAL UNION OF
WORKERS
AND
ANOTHER,
APPLICANT
v.
BHP IRON ORE LTD, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
FRIDAY, 22 DECEMBER 2000
FILE NO/S
CR 264 OF 2000
CITATION NO. 2000 WAIRC 01689
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Direction issued.
Mr M Llewellyn
Mr H Downes as agent

_______________________________________________________________________________

Direction.
HAVING heard Mr M Llewellyn on behalf of the applicants
and Mr H Downes as agent on behalf of the respondent the
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Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby directs—
(1) THAT the applicant and respondent file and serve
upon one another signed witness statements upon
which they intend to rely no later than Friday 26
January 2001.
(2) THAT the parties file and serve a list of relevant documents upon which they intend to rely no later than
Friday 26 January 2001.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.

2000 WAIRC 01635
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE AUSTRALIAN WORKERS’
UNION, WEST AUSTRALIAN
BRANCH, INDUSTRIAL UNION OF
WORKERS, APPLICANT
v.
COCKBURN
CEMENT
LTD,
RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
MONDAY, 18 DECEMBER 2000
FILE NO
CR 205 OF 2000
CITATION NO. 2000 WAIRC 01635
____________________________________________________________________________

Result

Discontinued

____________________________________________________________________________

Order.
WHEREAS on 14 August 2000 The Australian Workers’ Union, Western Australian Branch, Industrial Union of Workers
applied to the Commission pursuant to Section 44 of the Industrial Relations Act, 1979; and
WHEREAS on 29 November 2000 the Commission conducted arbitration proceedings between the parties; and
WHEREAS during the hearing the parties reached agreement and the Commission was advised that the matter had
been settled subject to a Deed of Release; and
WHEREAS on 18 December 2000 the Commission decided
to discontinue the proceedings.
NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979, the Commission, hereby
orders—
THAT the application be, and is hereby, discontinued.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
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2000 WAIRC 01494
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS—WESTERN
AUSTRALIAN BRANCH, THE
AUSTRALIAN WORKERS’ UNION,
WEST AUSTRALIAN BRANCH,
INDUSTRIAL UNION OF WORKERS,
COMMUNICATIONS, ELECTRICAL,
ELECTRONIC,
ENERGY,
INFORMATION,
POSTAL,
PLUMBING,
AND
ALLIED
WORKERS UNION OF AUSTRALIA,
ENGINEERING & ELECTRICAL
DIVISION,
WA
BRANCH,
APPLICANTS
v.
ARGYLE DIAMOND MINES PTY
LIMITED, RESPONDENT
CORAM
COMMISSION IN COURT SESSION
SENIOR COMMISSIONER G L
FIELDING
COMMISSIONER S J KENNER
COMMISSIONER J H SMITH
DELIVERED
TUESDAY, 5 DECEMBER 2000
FILE NO/S
CR 75 OF 2000
CITATION NO. 2000 WAIRC 01494

3

4

_______________________________________________________________________________

Result
Representation
Applicant

Respondent

Application granted in part
Mr D H Schapper of counsel for the
Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of
Workers—Western Australian Branch,
Mr M D Llewellyn as agent for the
Australian Workers’ Union, West
Australian Branch, Industrial Union of
Workers and Mr D G Hicks as agent for
the Communications, Electrical,
Electronics, Energy, Information, Postal,
Plumbing and Allied Workers Union of
Australia, Engineering and Electrical
Division, WA Branch
Mr R D Allen and Ms R L Harrison each
of counsel

5

_______________________________________________________________________________

1

2

Reasons for Decision.
The Respondent carries on a diamond mining operation
in the Kimberly region of the State. With the professed
object of providing a safe working environment by
ensuring that all individuals on the mine site are fit for
work, after a trial period the Respondent introduced a
formal fit-for-work human resource policy in June this
year. A feature of the policy is that employees are required
to submit randomly to screening for alcohol and drug
consumption. The screening process involves testing
breath specimens for alcohol and testing urine samples
for drugs. The policy contains sanctions for employees
found to have consumed drugs or alcohol. In the case of
drugs there is one range of sanctions which are activated
when the test reveals a reading of 50 ng/ml of THC in
urine. These sanctions are the same as those applied in
the case of employees who have a blood alcohol
concentration equal to or greater than 0.05 per cent. In
the case of alcohol the sanctions are activated by a blood
alcohol concentration of 0.009 per cent. More severe
sanctions apply for a blood alcohol concentration between
0.02 per cent and less than 0.05 per cent and more severe
sanctions apply for a blood alcohol concentration of 0.05
per cent or more.
The Applicants do not oppose the introduction of the
policy itself but raise objection to certain aspects of the

6
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policy on the ground that those aspects impose an unfair
and unreasonable burden on their member employees.
Those aspects are—
(i) The cut-off level for THC which activates the
sanctions under the policy.
(ii) The intermediate range for blood alcohol concentration set under the policy.
(iii) The procedure adopted under the policy for taking a urine sample from an employee.
Originally the Applicants also put in question the cut-off
level for blood alcohol concentration which activated the
sanctions under the policy. However, in light of the
evidence adduced in the course of these proceedings the
Applicants, seemingly with the exception of the Australian
Workers’ Union, abandoned, at least for the time being,
their objection to this aspect of the policy. The Australian
Workers’ Union takes the view that the minimum blood
alcohol concentration to activate the policy should be set
at 0.05 per cent, being the cut-off level which applies to
most road users.
In respect of drugs the policy stipulates that the cut-off
level for THC in urine is 50 ng/ml confirmed at 15 ng/ml
by GCMS. The Appellants contend that that level should
be 100 ng/ml confirmed at 30 ng/ml. In short they argue
that the existing level catches cannabis users who have
long since ceased to be intoxicated or otherwise adversely
affected by the drug. They point to, and rely on, the fact
that a measurement of the level of THC in urine is not a
measurement of the level of impairment. They contend
that a level of 100 ng/ml adequately serves the ideal of
maintaining a safe working place without catching those
for whom there is little or no likelihood of impairment.
The Applicants acknowledge that the level set in the policy
is consistent with the Australian Standard relating to the
recommended practice for the collection, detection and
quantitation of drugs of abuse in urine (AS 4308-95).
However, they contend that the Australian Standard is
designed to put in place a mechanism merely to establish
a regime for determining “a positive test” and not
necessarily a regime for determining an appropriate level
of THC for the workplace.
The Respondent on the other hand argues that the nature
of its operations, and in particular the duties and
responsibilities of its employees, are such as to require a
low level for THC so as to minimise the risk that an
employee who has recently consumed drugs is allowed
to work. If the cut-off level were set at a higher level than
is now the case, recent drug consumers could escape
detection. Moreover, the Respondent contends that any
departure from the level set by the Australian Standard
would unduly expose it to an action for breach of duty of
care in an appropriate case.
We endorse the view expressed in BHP Iron Pty Ltd v
Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia, Western Australian
Branch and Others (1998) 78 WAIG 2593 at 2594 that in
matters of this nature it is not for the Commission to
manage the affairs of the Respondent as though it were
an alternative or surrogate manager and thus construct
what it considers to be the most ideal drug and alcohol
policy for the Respondent. Instead the task of the
Commission is to determine whether the policy now in
question satisfies acceptable industrial standards.
All parties to these proceedings appeared to accept as
valid the proposition that “Appropriate decisions
concerning a cut-off level for a [drug] test depend on
several factors. The inherent reliability of testing systems
themselves aside, the use of test results governs the
decision. In that regard it is also accepted by the
Respondent that the policy now in question is designed
not simply to detect drug use but to detect those persons
most likely to be impaired through drug use and thus
unfit for work. Professor Joyce, an expert pharmacologist
called by the Respondent, testified that cannabis
intoxication and therefore impairment conventionally lasts
“for anything up to about four to six hours” after ingestion,
although in chronic users impairment may last beyond
the period of intoxication. Furthermore, he testified that

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

casual or naïve users taking low doses of cannabis would
produce a positive reading for 12 hours at 100 ng/ml and
24 hours at 50 ng. In the case of chronic users they would
remain positive for seven days at 100 ng/ml and up to 10
days at 50 ng/ml. Accordingly, it appears that if a cut-off
level of 100 ng/ml is applied, rather than the lower level
of 50 ng/ml specified in the Respondent’s policy, the
potential for employees impaired through drug use
passing the test is extremely low. Furthermore, as
Professor Joyce testified, “The usual intention of a drug
screening programme is not to identify the rare,
intoxicated worker, but to deter drug use prior to or during
work and to encourage workers to take responsibility for
their own fitness for work.” Indeed, although advocating
the retention of the existing threshold in the policy, he
testified that “For the purposes of detecting only impaired
workers, a threshold of 100/30 would be almost as good
as a threshold of 50/15 because intoxicated workers
normally would have concentrations exceeding 100/30.”
8 In these circumstances one is driven to question why,
having regard to the purpose and object of the policy,
employees with a THC level of 50 ng/ml should be liable
to a sanction, especially one which could ultimately lead
to dismissal. The policy is designed to ensure those who
report for work are fit for work. The evidence adduced in
these proceedings does not suggest that employees who
test positive at 50 ng/ml are likely to be any more unfit
for work than those who test positive at 100 ng/ml. On
the other hand a person who tests positive at 50 ng/ml is
liable under the policy to a sanction as being unfit for
work, when in fact the employee is likely not to be unfit
for work. Having regard for the stated object of the policy,
that consequence has little to commend it. Moreover, it is
unduly harsh. That is especially the case because the
sanction for a positive result under the policy equates to
the sanction for a high positive reading in relation to the
consumption of alcohol. Having regard to the stated object
of the policy, it would be more rational to set the level at
100 ng/ml. Indeed, Professor Joyce acknowledged that
“tests which have the relative high cut off level of 100
ng/ml are not designed to look for the last few molecules
of drugs or their metabolites after drug use, but rather to
identify recent use from which deductions can be made
or inferences drawn”. That cut-off level is more consistent
with the basis on which the Respondent’s policy was
erected.
9 Professor Joyce, as with the Respondent, was concerned
not to depart from the Australian Standard of 50 ng/ml.
His concern was that “stepping away from a near universal
standard and setting a threshold after local negotiation
may raise the perception that the issue is one of little
local importance”. In this regard it should be noted that
all the indications are that “there is a low incidence of
drug use” within the Argyle work force.
10 The Australian Standard sets out the procedure for the
sample collection and detection and quantitation of drugs
of abuse in human urine. Paragraph 1.1 of the procedure
expressly indicates that the method may be used for
workplace, medicolegal or court-directed detection. The
cut-off levels for each are the same. However, it is apparent
from the evidence adduced in these proceedings that at
least in relation to court-directed detection, if not
medicolegal detection, the aim of urine sample collection
and detection is to detect any level of drug use and to
deter all drug use, whereas workplace detection is aimed
at detecting impairment and deterring drug use that may
result in impairment at work. As counsel for the
Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western
Australian Branch submitted, regard should be had to the
fact that it is not the Respondent’s role to act as a law
enforcement agency—and nor does the policy advocate
such a role. Instead, as is conceded by the Respondent,
the policy is directed at ascertaining whether a person
who presents for work is at any given time impaired or
likely to be impaired by reason of their drug use.
11 Further, the evidence of Professor Joyce is that “we do
not yet have measurements of the safety outcomes in
workplaces that use the standard cut-offs and workplaces
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that use more lenient cut-offs. Therefore it is not perfectly
certain that the standard cut-offs result in materially safer
workplaces. However, there is reason to expect better
safety with lower cut-offs whilst there is no reason to
expect better safety with higher cut-offs.”
Furthermore, Professor Joyce testified that “setting a more
lenient threshold will increase the users odds of evading
detection which may encourage [employees] to take the
risk so diminishing the deterrent value of the program.
Therefore, although it is not certain that the 100/30
threshold is a less effective deterrent it is certain that the
more lenient threshold does not serve as a more effective
deterrent”. In this respect the evidence of Associate
Professor Allsop, a clinical psychologist called by the
Applicants, is that it is not the cut-off level that acts as
the deterrent but rather the likelihood of detection that
acts as the deterrent. Much the same view was expressed
by Professor Joyce, who testified that “screening for
cannabis serves as a deterrent to cannabis use regardless
of whether the threshold is taken as 100/30 or 50/15”
and that it is “not certain that the more lenient threshold
serves as a less effective deterrent.”
Given, as is common ground, that the measurement of
THC in urine is not a measure of impairment, the evidence
of Professor Joyce that the threshold of 100 ng/ml would
be almost as good as a threshold of 50 ng/ml for the
purposes of controlling impairment in the workplace
“because intoxicated workers normally would have
concentrations exceeding 100 nanograms”, and the
evidence which suggests that the deterrent factor is
regulated more by the random testing regime than by the
cut-off level, there is no reason to suggest that the
workplace would be any less safe with the higher cut-off
of 100 ng/ml. It may theoretically be easier to dilute the
sample and thereby avoid detection with a higher cut-off
level but the evidence is that sophisticated processes exist
to detect adulterated samples. In any event, as mentioned
below, the infrastructure provided by the Respondent for
the taking of samples together with the fact that samples
are taken only randomly gives reason to believe that the
opportunity for dilution is extremely limited.
In all the circumstances, we are persuaded that a cut-off
level of THC at 50 ng/ml in the context of the
Respondent’s policy is industrially unreasonable.
Although the level of 50 ng/ml as stipulated in the policy
conforms to the Australian Standard, the evidence
suggests that it is a measure drawn more by what
technology can detect, rather than a standard for the
measurement of intoxication and thus unfitness for work.
Furthermore, as both Dr Joyce and Associate Professor
Allsop testified, although the Standard was set at 50 ng/
ml there were some workplaces, albeit in the minority,
which adopted a non-standard cut-off level.
Professor Joyce testified that although his laboratory
uniformly advised clients to test to the appropriate
Australian and international Standards, it did provide
testing to the 100 ng/ml threshold if the workplace chose
it. However, he testified that “confirmations are always
done at 15 ng/ml” and that there “is no reason to adopt
the unconventional confirmation threshold of 30 ng/ml”.
There was little or no credible evidence to suggest that
confirmation should be done at the higher level. In the
circumstances we are not satisfied that the confirmation
level of 15 ng/ml is unjust, even for a level of 100 ng/ml.
The Applicants seek to have the policy amended to
stipulate that an employee giving a urine sample should
be observed at all times, although not necessarily in a
way which would allow the observer to identify the
sample giver. In this regard the Applicants referred to
and rely upon the urine drug screening collection protocol
which forms part of the Australian Standard. That protocol
so far as is relevant provides that “ideally, voiding should
be witnessed.” The Appellants’ concern is that unless the
sample giver is witnessed at all times there is scope for
adulteration which has the potential to expose others, if
not the sample giver, to injury in the workplace. Under
the present arrangements the Applicants contend that there
is a “gaping hole which impeaches” the integrity of the
testing process.
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17 The Respondent opposes such a variation principally on
the ground that it was a gross invasion of privacy and
indeed is cynical about the motives for this aspect of the
Applicants’ claim. The Applicants’ proposal, even with
the rider that the observation should be carried out in
such a way as not to identify the employee giving the
sample, is by any standard a gross invasion of privacy. It
is undeniably the case that the requirement to submit to
alcohol and drug testing involves an invasion of privacy
of the individual, but that is not a sound basis on which
to suggest that what is left of that privacy should be
invaded even further.
18 The evidence reveals that the infrastructure in place at
the Respondent’s premises for taking urine tests is very
secure and that the opportunities for adulterating the
sample are extremely limited. That is enhanced by the
fact that the sampling is random and not routine.
Furthermore, as counsel for the Respondent indicated,
there are sophisticated systems in place for detecting
adulterated samples. Professor Joyce in his evidence
strongly advised against observing urination. He
suggested that the “likelihood of successful substitution
or adulteration is low in a random screening program”
and that it “can be lowered further by using the methods
of detecting a range of adulterants which currently exist”.
He testified that “the methods of evading detection are so
uncertain, so contrived and so burdensome that few would
be motivated to pursue them”. We accept that to be the
fact. Furthermore, we accept his assessment that a
requirement that urination be observed “would add little
to the deterrent value of the screening program, but would
make the procedure distasteful and embarrassing for the
worker and the observer.” Indeed, as Professor Joyce
suggests, it may well be “a threat to worker co-operation
in screening because it would sway many people from
the view that testing was important for safety to the view
that the benefit did not justify the intrusion.”
19 The relevant Australian Standard does not make
observation mandatory. In all circumstances it ought not
be imposed on employees for the reasons indicated by
Professor Joyce.
20 The Applicants’ claim to amend the intermediate range
set for blood alcohol concentration in the policy is not
entirely without merit. Essentially, the Applicants seek
to reduce the maximum cut-off level from 0.05 per cent
to 0.04 per cent. Their case is that at this level the potential
for accidents begins to increase significantly. Just as the
Respondent expressed dismay at the Applicants’ claim to
amend the policy to require observation of urination,
counsel for most of the Applicants expressed surprise that
the Respondent did not concede that aspect of their claim.
Again the evidence of Dr Joyce is that psychomotive,
cognitive and behavioural functions that are intrinsic to
the safe performance of some workplace tasks may be
impaired at blood alcohol concentrations of less than 0.05
per cent. Furthermore, he referred to a study which
showed that there was progressive and significant
impairment at blood alcohol concentrations of 0.04 per
cent and higher. He also referred to other studies which
showed that there was “an increased risk with blood
alcohol concentrations of 0.03 per cent”. On that basis
there is much to be said for lowering the threshold as the
Appellants, or at least most of them, contend. That is all
the more so because the evidence indicates that if there is
a problem with drugs in the workplace, it is
alcohol-related more than anything else. Nonetheless, we
are not convinced that the Commission should direct that
the policy be changed in that respect. Under the terms of
the policy, a person who has a positive reading of a blood
alcohol concentration between 0.02 per cent and less than
0.05 per cent is, amongst other things, removed from the
workplace and suspended without pay or with the option
to take annual leave until fit to return to work. Any
subsequent positive in the ensuing 12 months is treated
as though it were a positive test in the highest range for
blood alcohol concentration in the policy, which is set at
0.05 per cent and higher. In both cases the employees are
removed from the workplace until they are fit for work.
In the circumstances, we are not convinced that this aspect

81 W.A.I.G.

of the policy as it currently stands is either harsh or unfair
to either the employee who gives a positive reading or to
innocent fellow employees.
21 Although the Applicants, with the possible exception of
the Australian Workers’ Union, abandoned that part of
their claim which sought to increase the threshold blood
alcohol concentration level in the policy from 0.01 per
cent to 0.02 per cent, they nonetheless expressed concern
at the way in which the policy was managed. The
Respondent’s reason for having, in effect, a zero blood
alcohol concentration level in the policy was to ensure
that employees suffering from the adverse effects of a
“hangover” were not allowed to be present in the
workplace. The policy provides that employees with a
blood alcohol concentration level more than zero but less
than 0.02 per cent are to be removed from the workplace
“until fit to return to work—(eg retest after three hours)—
no loss of pay.” The unchallenged evidence adduced in
these proceedings is that persons can continue to suffer
the ill effects of a hangover, even with a zero blood alcohol
concentration, and are thus not fit for work. Usually the
effects of a “hangover” remain until remedied by sufficient
sleep. Clearly, it would be contrary to the objectives of
the policy to allow a person with a history of a recent
“hangover” to return to work simply because he or she
had a zero blood alcohol concentration reading. As we
read the policy, it is directed at ensuring that employees
are fit for work. The alcohol and drug testing is but one
aspect of the process by which employees are assessed to
be fit for work. Amongst other things, the policy provides
that other methods of assessment, including “face-to-face
discussion between superintendents and individuals at the
start and or during the work day” as well as “other
recognised assessments as appropriate”, are to be adopted.
If the policy is to be properly implemented, those other
methods should ensure that an employee who is
“hungover” will not be allowed into the workplace until
he or she has properly recovered, irrespective of his or
her blood alcohol concentration.
22 Towards the end of the proceedings it emerged that the
Australian Workers’ Union was not entirely satisfied with
those aspects of the policy which provided for a sanction
where the blood alcohol concentration was less than
0.05per cent. The agent for the Union contended that there
should be no difference between the approach adopted
by the Respondent and that adopted by lawmakers in this
State with respect to drivers of motor vehicles on public
roads. We do not accept that proposition. It is clear from
the evidence of Professor Joyce, if it is not otherwise
self-evident, that operating machinery in an open-cut pit
is not the same as driving a light vehicle on public roads.
Furthermore, the law imposes a duty on employers to
provide a safe working environment, which duty differs
materially from that imposed on the public who use the
roads provided for the community at large.
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THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
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DIVISION,
WA
BRANCH,
APPLICANT
v.
ARGYLE DIAMOND MINES PTY
LIMITED, RESPONDENT
CORAM
SENIOR COMMISSIONER G L
FIELDING
COMMISSIONER S J KENNER
COMMISSIONER J H SMITH
FULL BENCH
DELIVERED
TUESDAY, 12 DECEMBER 2000
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_______________________________________________________________________________
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Representation
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Application granted in part
Mr D H Schapper of counsel for the
Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of
Workers—Western Australian Branch,
Mr M D Llewellyn as agent for the
Australian Workers’ Union, West
Australian Branch, Industrial Union of
Workers and Mr D G Hicks as agent for
the Communications, Electrical,
Electronics, Energy, Information, Postal,
Plumbing and Allied Workers Union of
Australia, Engineering and Electrical
Division, WA Branch
Mr R D Allen and Ms R L Harrison each
of counsel
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Result
Representation
Applicant
Respondent

Application remitted back to the
Commission discontinued.
Mr D. Newman and with him Mr E. Rea
on behalf of the applicant.
Mr Narula and with him Mr Appleby and
subsequently Mr D. McEvoy on behalf
of the respondent.

_______________________________________________________________________________

Order.
WHEREAS this application was remitted back to the Commission on 6 July 2000; and
AND WHEREAS the Commission has been advised that
by mutual agreement between the parties the matter is now
resolved and the application may be formally discontinued;
AND HAVING HEARD Mr D. Newman and with him Mr
E. Rea on behalf of the applicant.
and Mr Narula and with him Mr Appleby on behalf of the
respondent.
NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—
THAT the application be discontinued.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner
Public Service Arbitrator.

_______________________________________________________________________________

Order.
HAVING heard Mr D H Schapper of counsel for the Automotive, Food, Metals, Engineering, Printing and Kindred
Industries Union of Workers—Western Australian Branch, Mr
M D Llewellyn as agent for the Australian Workers’ Union,
West Australian Branch, Industrial Union Of Workers, Mr D
G Hicks as agent for the Communications, Electrical, Electronics, Energy, Information, Postal, Plumbing and Allied
Workers Union Of Australia, Engineering and Electrical Division, WA Branch, and Mr R D Allen and Ms R L Harrison
each of counsel on behalf of the Respondent, the Commission, pursuant to the powers conferred on it under the Industrial
Relations Act 1979, hereby orders—
THAT the Respondent’s Fit For Work Policy in so far
as it applies to employees covered by the Argyle Diamond Production Award 1996 be amended to prescribe
that the cut-off level for cannabis metabolites which attracts sanction under the Policy be 100 ng/ml to be
confirmed at 15 ng/ml.
(Sgd.) G. L. FIELDING,
[L.S.]
Commission in Court Session.
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Reasons for Decision.
The Respondent employs personnel at Port Hedland and
Newman whose conditions of employment are or were
governed by the Iron Ore Production and Processing (Mt
Newman Mining Company Pty Ltd) Award and associated
collective industrial agreements. It is common ground that
in or about November last the Respondent offered those
of its employees whose employment was governed by
the Award the opportunity of entering into individual
workplace agreements in accordance with the provisions
of the Workplace Agreements Act 1993. It is also common
ground that the Applicant and other unions which are
parties to the Award objected to that course of action by
the Respondent and, as a consequence, commenced a
campaign of industrial action in an endeavour to stop the
process. Amongst other things, picket lines were put in
place outside the entrance to the Respondent’s various
workplaces. These picket lines were designed, amongst
other things, to prevent employees who had recently
entered into a workplace agreement from entering the
workplace. Seemingly to overcome this, the Respondent
provided buses to transport those employees to their
various workplaces. Those buses apparently travelled in
convoy, sometimes accompanied by a police escort.
Amongst the employees employed by the Respondent
whose employment is governed by the Award is a Mr
Kilmartin, an electrician. He is and was at all material
times a member of the Applicant. Indeed, it appears that
he is a shop steward for the Applicant at the Respondent’s
Nelson Point workplace at Port Hedland, where he works.
It is common ground that on or about 19 January last a
picket line was in place at the entrance to the workplace
at Nelson Point. It is also common ground that on that
day a number of buses assembled at the car-park adjacent
to Cemetery Beach Park at Port Hedland, preparatory to
taking to the workplace at Nelson Point a number of
employees who had entered into workplace agreements.
It seems also to be common ground that Cemetery Beach
Park is public open space unassociated with the
Respondent’s operations. One of the buses contained a
group of employees, some of whom were known to Mr
Kilmartin. Another bus contained at least two persons,
Mr Wheeler and Ms Kelly, who were responsible for the
management of the Respondent’s human resources.
Mr Kilmartin, who with others was then on strike,
followed the buses to the car-park in his car. After parking
his car he approached the buses, which were stationary
in the car-park, on foot. On his own admission, whilst
walking beside one of the buses which contained a group
of employees, he abused some of the occupants. He says
that he might have been emotional, if not angry. Amongst
other things, he accused them, in highly colourful
language, of being “scabs”. His concern was that by
entering into the workplace agreements they were
“wrecking the town”. He was, on his own admission, upset
that these people, some of whom he knew to have been
“strong unionists”, were crossing the picket lines.
Approximately two (2) days later, in the course of carrying
out a private banking task, he came upon Mrs Forrest,
the wife of a fellow employee whom he knew to be one
of those who had recently accepted employment under
the terms of a workplace agreement. As Mr Kilmartin
acknowledges, she greeted him civilly and asked how he
was going. He says that he replied with words to the effect
that he was good but “no thanks to your old man”. Mrs
Forrest replied by suggesting that he “grow up” and the
two went their separate ways.
The Respondent’s officers carried out an investigation
into these incidents, in the course of which they
questioned Mr Kilmartin. They subsequently concluded
that Mr Kilmartin was guilty of “intimidating behaviour
towards fellow employees at Cemetery Beach Park carpark on Wednesday 19th January, 2000, and of using
abusive language towards the wife of an employee” two
(2) days later. As a consequence the Respondent issued
Mr Kilmartin with a written “Final Warning” advising
him that “any further similar behaviour on your part, or
any acts of serious misconduct of any nature, will result
in the termination of your employment”.
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The Applicant challenges the veracity of that warning. It
denies that Mr Kilmartin was guilty of intimidating
behaviour towards fellow employees at the Cemetery
Beach Park car-park. Mr Kilmartin does not dispute that
he abused the employees in question. Indeed, he concedes
he gave them “a gobful”, but he denies that he threatened
them. He also denies having abused Mrs Forrest on the
occasion in question. Furthermore, he denies threatening
the well-being of her husband. Accordingly, the Applicant
seeks an order directing the Respondent to rescind the
Final Warning.
Alternatively, if Mr Kilmartin is found to have been guilty
of the allegations made against him, the Applicant
contends that he should have received a less severe penalty
than that imposed by the Respondent on this occasion. In
this regard the Applicant draws attention to the terms of
the Final Warning, which it submits are open-ended.
Furthermore, the Applicant submits that the conduct
which led to the Final Warning should be seen in the
context of industrial action over what was a very sensitive
issue in the workplaces of the Respondent. Consideration
should also be given to the fact that the conduct occurred
in public places and was not accompanied by physical
violence.
For its part, the Respondent asserts that Mr Kilmartin not
only abused the employees in the bus but threatened them
by saying that he would be waiting for them when they
got back on the job. Its officers who were present at the
time allege that whilst making these comments he was
“pressing his face up against the windows of the bus and
hitting his fist against the windows”. Ms Kelly, the
Respondent’s human resource manager at Port Hedland,
says that Mr Kilmartin was aggressive and passionate and
that she was terrified. She says too that he was making
obscene gestures which she took to have sexual overtones.
In addition, Mrs Forrest testified that in response to her
asking Mr Kilmartin of his well-being some days later
he replied with words to the effect that he was well, which
was “more than I can say for your f—ing old man”. She
said that his manner was aggressive and that she was
“shocked, disgusted and intimidated by this behaviour”.
The Respondent says that Mr Kilmartin’s conduct was in
breach of the “BHP Iron Ore Non-Harassment Policy”.
That Policy appears to have been introduced in or about
December last. Amongst other things, it stipulates that
the Respondent “is opposed to all forms of work related
harassment including that related to sex, race, membership
or non-membership of trade unions and acceptance or
non-acceptance of workplace agreements”. The Policy
further stipulates that “work related harassment, including
threats and intimidation, is unacceptable to BHPIO and
any employees found to have engaged in such behaviour
will be subject to disciplinary action up to and including
summary dismissal”. As an adjunct to the Policy, the
Respondent, by a memorandum addressed to all of the
employees at Port Hedland, drew attention to the need to
“warn a number of employees about the use of the
deliberately offensive word ‘scab’”. The memorandum
also indicated that such terms “are regarded by the
Company as inviting hatred and are deeply offensive”
and that the use of such terms “will not be tolerated by
the Company and any employee found using this or
similar terms … will be subject to disciplinary action up
to and including termination of employment”. In effect,
the Respondent asserts that it acted in accordance with
those policies in issuing a final warning to Mr Kilmartin.

10. Given the effluxion of time, it is perhaps not surprising
that there should be a difference of opinion between the
parties as to precisely what was said and done on the
occasions in question. No matter how good one’s memory,
it is difficult to recall with accuracy what was done, let
alone what was said, seven (7) months after the event. In
the end I was left with the distinct impression that, where
there was a conflict regarding the events in question, the
evidence of Ms Kelly, Mr Wheeler and Mrs Forrest was
more reliable than that of Mr Kilmartin. Unlike Mr
Kilmartin, Ms Kelly and Mr Wheeler made
contemporaneous notes of what Mr Kilmartin said and
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did at the car-park. Indeed, Ms Kelly made notes of what
he said when he was speaking. There is some conflict in
the evidence of Ms Kelly and Mr Wheeler, and in that
respect I accept the evidence of Mr Wheeler as being the
most reliable. Likewise, Mrs Forrest made notes, although
not as contemporaneously as those made by Mr Wheeler
and Ms Kelly, of what occurred as far as she was
concerned. In particular, I am satisfied and find that the
side windows of the bus occupied by the employees in
question were substantially blocked out, as he and Mr
Kilmartin testified. Further, I am satisfied and find that
the Applicant did use words to the effect that he would
be waiting for at least some of the occupants of the bus
when they were back on the job. Also, I am satisfied and
find that he suggested to Mrs Forrest that, although he
was well, that was more than he could say for her “f—
ing husband”.
It follows that I am satisfied and find that the conduct of
Mr Kilmartin, at least in the car-park, constituted
harassment if not also intimidation of the employees to
whom he directed his abuse. Likewise, I am satisfied and
find that he used offensive language towards Mrs Forrest.
It remains then to consider whether the penalty imposed
on Mr Kilmartin fell “within the range of reasonable
responses by an employer to such misconduct”, as the
agent for the Respondent submitted was the case. In that
regard I accept that the onus is on the Applicant to show
that the penalty falls outside that range: (see: In re Firemen
and Deckhands on Tug Boats, Large (State) Award [1955]
AR (NSW) 465, 470). In my assessment the Applicant
has discharged that onus.
There can be no doubt that the conduct of Mr Kilmartin
of which the Respondent complains on this occasion was
wholly unsavoury and cannot be countenanced. It was
clearly deserving of some form of stern reproach.
However, the punishment must fit the crime.
In imposing the Final Warning the Respondent placed
much emphasis on the need to protect its employees and
their families from harassment by fellow employees.
Clearly the Respondent has a right, if not a duty, to adopt
that stance. However, its response to any such harassment
or intimidation must be fair and reasonable having regard
to all of the circumstances of the particular case.
Whilst as I find the conduct of Mr Kilmartin in the
car-park was both intimidating and threatening, the
conduct complained of needs to be looked at in context.
It occurred in the midst of and, some might say, as part of
a campaign of industrial action designed to prevent the
introduction of workplace agreements amongst employees
of the Respondent. As the evidence indicates, there were
strong feelings not only in the workplace but in and around
Port Hedland about the offer of workplace agreements to
employees of the Respondent. So strong was the feeling
that it appears that some members of the community gave
up talking to, if not associating with, people with whom
they had once been friends. Indeed, Mr Kilmartin’s own
family was affected in that way for a time. Although Mr
Kilmartin abused the occupants of the bus and banged
his fists on its windows, there was no suggestion that he
tried to enter the bus or attempted to injure the occupants.
Furthermore, the threats, such as they were, made by Mr
Kilmartin at the car-park were somewhat vague and never
carried out. I accept the position to be that he did not see,
or that at least did not go out of his way to see, the
employees in question when they and he went back on
the job. Moreover, I accept his evidence that he never
intended to harm the individuals or indeed their families.
History has proven that to be the case. Similarly, although
in her written statement Mrs Forrest said that she was
intimidated by what Mr Kilmartin said to her, in her
testimony before the Commission she made more of the
fact that she was offended and angered by what he said
to her. Significantly, Mr Kilmartin was accused by the
Respondent not of threatening Mrs Forrest but of “using
abusive language” towards her. She was quick to tell him
on the occasion in question that his conduct was childish,
and in reality that is a fair and accurate assessment of his
conduct.
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16. The Respondent places some reliance on its published
edict outlawing use of the word “scab”. Although the
Respondent regards the use of the word “scab” as inviting
hatred and being deeply offensive, clearly the extent to
which it invites hatred or is offensive must depend upon
the context and circumstances in which the word is used.
In any event, I doubt that the use of the word carries the
same offensive overtones as it once did when closed-shop
workplaces were more common than is now the case. As
explained in Greenleaf Fertilizers Ltd v Sulphide
Corporation Employees’ Union (1978) 20 AILR 350, the
term in an industrial relations context has a meaning which
“may be summed up as a pejorative applied to a person
who refuses to join a strike or trade union or takes a
striker’s place or breaks the rules of his trade or group
especially one who works while his companions are on
strike”. I suspect that with the dramatic changes which
have taken place in the structure of industrial relations in
this country of recent years, particularly the dramatic
decline in the proportion of the work force who are
members of trade unions and with the introduction of
workplace agreements, the word is not as offensive as it
once was. Indeed, I suspect that a not insignificant
proportion of the work force would now regard the
allegation of being a scab as something of a badge of
honour. In this respect I suggest that much has changed
since the decision in the Greenleaf Fertilizers case and in
the case of Metal and Engineering Workers’ Union—
Western Australia v Hamersley Iron Pty Ltd (1993) 73
WAIG 1088. Be that as it may, the disciplinary action “up
to and including termination of employment” the
Respondent decides to impose as a result of the use of
the word, must be able to withstand scrutiny. That
requires, amongst other things, that regard be had to the
circumstances in which the word was used. In this case
there is no evidence to suggest that the employees to
whom the accusation was addressed were offended by
the words.
17. Apart from consideration of the conduct and
circumstances which gave rise to the Final Warning,
regard should be had to the previous working history of
Mr Kilmartin. Mr Kilmartin has been an employee of the
Respondent for approximately 23 years, apparently with
an unblemished record. Indeed, Mr Wheeler, the
Respondent’s manager of employee relations testified that
the transgressions which led to the Final Warning now in
issue were Mr Kilmartin’s “first offence”.
18. There is yet another consideration. The evidence discloses
that Mr Kilmartin was not alone in making a nuisance of
himself at the Cemetery Beach Park car-park at or about
the time in question. At least one other employee appears
to have abused the occupants of the buses in question
and made a nuisance of himself. Moreover, of this person’s
conduct Mr Wheeler noted that he “made specific threats
of violence and sexual abuse to all present”. Mr Wheeler
testified that he was disgusted and intimidated by this
behaviour. Initially, this other employee was apparently
given a written final warning much like that given to Mr
Kilmartin. However, that written warning was later
amended to a warning, not a final warning, and in terms
that should there be any further instances of intimidating
and/or threatening behaviour inconsistent with the NonHarassment Policy “then the Company will have little
option but to terminate your contract of employment”.
19. In all the circumstances, particularly having regard to his
prior good record, the nature of and the circumstances in
which the transgressions of which the Respondent
complains were committed, to suggest, as does the Final
Warning, that not only any further similar behaviour on
his part, but “any acts of serious misconduct of any nature,
will result in termination of … employment”, is, in my
opinion, outside the range of a reasonable response.
20. In my assessment, it would not be an unreasonable
response if Mr Kilmartin was warned that should he be
guilty of any further instances of intimidatory and/or
threatening behaviour inconsistent with the Respondent’s
Non-Harassment Policy his employment was liable to be
terminated. Such a warning is confined to the repetition
of the conduct in question and does not carry with it, as
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does the current Final Warning, a threat that his
employment “will” be terminated, but rather that it is liable
to be terminated.
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Mr C Young as agent
Mr H M Downes as counsel

_______________________________________________________________________________

Order.
HAVING heard Mr C Young on behalf of the Applicant and
Mr H M Downes on behalf of the Respondent, the Commission, pursuant to the powers conferred on it under the Industrial
Relations Act 1979, hereby orders—
THAT the Respondent replace the written Final Warning given to Mr Kilmartin on 25 January 2000 with a
written Warning in terms that “any repetition of intimidatory or threatening behaviour inconsistent with the
Non-Harassment Policy may leave the Company with little option but to terminate your contract of employment”.
(Sgd.) G. L. FIELDING,
[L.S.]
Senior Commissioner.

_______________________________________________________________________________

CONFERENCES—Notation of—
Parties

Commissioner/
Conference
Number

Date

Matter

Result

Discontinued by
leave

Australian Workers
Union

Dampier Salt Limited

Kenner C
C221/00

13/12/00

Australian Workers
Union
Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union
Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union
Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union
Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union
Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union
Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union
Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union
Builders’ Labourers,
Painters and
Plasterers Union
Builders’ Labourers,
Painters and Plasterers
Union

Cockburn Cement Co

Gregor C
CR205/00
Coleman CC
C245/00

29/11/00

Discrimination against
Award Employees at the
Lake McLeod site
Alleged unfair dismissal

20/9/00

Alleged Unfair Dismissal

Discontinued

Alloy Steel
International

Discontinued

Advantage Air

Gregor C
C189/00

7/8/00

Harsh, unfair and unjust
dismissal, seeking
reinstatement

Concluded

Blackhawk
Construction

Gregor C
C284/00

6/11/00

Interpretation of an
Agreement

Concluded

Harvestaire Pty Ltd

Gregor C
C319/00

11/12/00

Termination

Concluded

South West Group
Holdings Pty Ltd

Beech C
C294/00

9/11/00

Industrial Action

Concluded

Navew Pty Ltd t/a
Western Fabrication

Gregor C
C299/00

21/11/00

Concluded

Harvestaire Pty Ltd

Gregor C
C320/00

11/12/00

The union seeks
assistance in respect of
termination of the union
member
Termination

Hanssen Pty Ltd

Gregor C
C301/00

18/12/00

Non provision of time and
wages records

Concluded

Inner City Builders

Gregor C
C347/00

18/12/00

Dispute over non payment
of wages (for three weeks)
to Nathan Petticrew

Concluded

Concluded
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Commissioner/
Conference
Number

Date

Matter

Result

Concluded
without
arbitration

Civil Service
Association

Director General,
Ministry of Justice

Fielding SC
PSAC8/00

29/11/00

Removal from position

Civil Service
Association

Water and Rivers
Commission

Fielding SC
PSAC20/00

16/11/00

Alleged breach of the Public Concluded
Sector Management Act

Communications,
Electrical, Electronic,
Energy, Information,
Postal, Plumbing and
Allied Workers Union

Benchmark
Recruitment

Gregor C
C344/00

19/12/00

Pursuant to Clause 27(a)(D) Concluded
of the Electrical Industry
Award R22 of 1978 the
application union seeks the
assistance of the Commission

Communications,
Electrical, Electronic,
Energy, Information,
Postal, Plumbing and
Allied Workers Union

BOC Gases Australia
Limited

Gregor C
C346/00

—

Resolve a dispute about
Concluded
Mr Waru who has been
stood down as a consequence
of a refusal to obtain a
disability pension

Communications,
Electrical, Electronic,
Energy, Information,
Postal, Plumbing and
Allied Workers Union

Mickbeths Australia
Pty Ltd

Gregor C
C258/00

18/10/00

Rates of pay
in contravention of award

Concluded

Communications,
Electrical, Electronic,
Energy, Information,
Postal, Plumbing and
Allied Workers Union

Mickbeths Australia
Pty Ltd

Gregor C
C296/00

17/10/00

Classification of an
employee

Concluded

Communications,
Electrical, Electronic,
Energy, Information,
Postal, Plumbing and
Allied Workers Union

Sheehan Electrical
Services

Gregor C
C212/00

21/8/00

Monies owing under terms
Concluded
and conditions of Award
and inspection of time wages
records

Construction, Mining,
Energy, Timberyards,
Sawmills and
Woodworkers Union

Goldfields Contractors
WA Pty Ltd

Gregor C
C262/00

17/10/00

Dispute over access to time
and wages records

Concluded

Construction, Mining,
Energy, Timberyards,
Sawmills and
Woodworkers Union

Christ Church
Grammar (Inc)

Gregor C
C335/00

—

Redundancy payment

Concluded

Hill IM

Paul Crowley and Mary
Crowley t/a Chateau
La Mer Motor Lodge

Beech C
C333/00

—

Long Service Leave

Withdrawn

Hospital Salaried
Officers Association

The Metropolitan
Health Service Board

Scott C
C314/00

—

An Order quashing the
respondents decision to
terminate the employment
of the applicant

Concluded

Independent Schools
Salaried Officers’
Association

Bunbury Cathedral
Grammar School

Kenner C
C201/00

17/10/00

Alleged Unfair Dismissal

Discontinued

Independent Schools
Salaried Officers’
Association

Sisters of Mercy Perth
& Others

Kenner C
C236/00

25/9/00
&

Dispute over restructuring Discontinued
of Staffing Arrangements

Liquor, Hospitality
and Miscellaneous
Workers’ Union
Liquor, Hospitality
and Miscellaneous
Workers’ Union
The Metropolitan
Health Service Board

Clifton Nominees
Pty Ltd

Wood C
C310/00

19/10/00
8/12/00

Alleged Gross Misconduct Referred

Geraldton High
School Residential
College
Jennifer Beck

Wood C
CR17710/00

—

Alleged Unfair Dismissal Discontinued

Scott C
PSAC22/00

—

The respondents
Concluded
decision be quashed and
nullified, and the respondent
reinstate the applicant’s
member
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CORRECTIONS—
ANIMAL WELFARE INDUSTRY AWARD.
No. 8 of 1968.
2000 WAIRC 01593
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
MR PS ADAMS & OTHERS,
RESPONDENT
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
THURSDAY, 14 DECEMBER 2000
FILE NO/S
APPLICATION 662 OF 2000
CITATION NO. 2000 WAIRC 01593
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Correction Order
Mr J Ridley
Mr P Robertson

_______________________________________________________________________________

Correction Order
WHEREAS an error occurred in the Order dated 7 December
2000 issued in Application 662 of 2000, the Commission, in
order to correct this error and pursuant to the powers
conferred on it under the Industrial Relations Act, 1979,
hereby orders—
1. THAT in the Schedule, Item 5 should read ‘Schedule A—Parties to the Award’ and not ‘Schedule
A.—Respondents’.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.

COMMUNITY WELFARE DEPARTMENT HOSTELS
AWARD 1983.
No. A27 of 1981.
2000 WAIRC 01574
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
HON MIN FOR COMMUNITY
DEVELOPMENT, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
TUESDAY, 13 DECEMBER 2000
FILE NO/S
APPLICATION 682 OF 2000
CITATION NO. 2000 WAIRC 01574
_________________________________________________________________________

Result

Order corrected

_________________________________________________________________________

Correcting Order.
WHEREAS on the 17th day of November 2000 an order in
this matter was deposited in the office of the Registrar; and
WHEREAS the schedule attached to the said Order
contained an error;

81 W.A.I.G.

NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979, the Commission hereby
orders—
THAT point 2. of the schedule to the said Order be
corrected to so that the instruction to delete subclause
“(6)(a)” be replaced by “(1)(a)” :
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner.

PAINT AND VARNISH MAKERS’ AWARD.
No. 22 of 1957.
2000 WAIRC 01594
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
DULUX
AUSTRALIA
LTD,
RESPONDENT
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
THURSDAY, 14 DECEMBER 2000
FILE NO/S
APPLICATION 708 OF 2000
CITATION NO. 2000 WAIRC 01594
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Correction Order
Mr J Ridley
Mr P Robertson

_______________________________________________________________________________

Correction Order.
WHEREAS an error occurred in the Order dated 7 December
2000 issued in Application 708 of 2000, the Commission, in
order to correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby
orders—
1. THAT in the Schedule, Item 5 should read ‘Schedule A—Parties to the Award’ and not ‘Schedule
A.—Respondents’.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.

SADDLERS AND LEATHER WORKERS' AWARD.
No. 7 of 1962.
2000 WAIRC 01575
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
MALLABONES
PTY
LTD,
RESPONDENT
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
WEDNESDAY, 13 DECEMBER 2000
FILE NO/S
APPLICATION 717 OF 2000
CITATION NO. 2000 WAIRC 01575
_______________________________________________________________________________
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Result
Representation
Applicant
Respondent
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Correction Order
Mr J Ridley
Mr P Robertson

_______________________________________________________________________________

Correction Order.
WHEREAS an error occurred in the Order dated 7 December
2000 issued in Application 717 of 2000, the Commission, in
order to correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby
orders—
THAT the Award referred to as being varied should be
the Saddlers and Leatherworkers’ Award and not the
Photographic Industry Award 1980.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.

WOOL SCOURING AND FELLMONGERY
INDUSTRY AWARD.
No. 32 of 1959.
2000 WAIRC 01595
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
JANDAKOT WOOL SCOURING
COMPANY PTY LTD & OTHERS,
RESPONDENT
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
THURSDAY, 14 DECEMBER 2000
FILE NO/S
APPLICATION 731 OF 2000
CITATION NO. 2000 WAIRC 01595
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Correction Order
Mr J Ridley
Mr P Robertson

_______________________________________________________________________________

Correction Order.
WHEREAS an error occurred in the Order dated 7 December
2000 issued in Application 662 of 2000, the Commission, in
order to correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby
orders—
1. THAT in the Schedule, Item 5 should read ‘Schedule A—Parties to the Award’ and not ‘Schedule
A.—Respondents’.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.
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ELECTRICAL CONTRACTING INDUSTRY AWARD.
No. R22 of 1978.
2000 WAIRC 01596
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS,
CONSTRUCTION,
MINING, ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN
BRANCH,
APPLICANT
v.
CONTRACT AND MANAGEMENT
SERVICES
&
OTHERS,
RESPONDENT
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
THURSDAY, 14 DECEMBER 2000
FILE NO/S
APPLICATION 1136 OF 2000
CITATION NO. 2000 WAIRC 01596
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Correction Order
Mr P Joyce
Mr BJ Kirwan

_______________________________________________________________________________

Correction Order.
WHEREAS errors occurred in the Order dated 28 November
2000 issued in Application 1136 of 2000, the Commission, in
order to correct these errors and pursuant to the powers
conferred on it under the Industrial Relations Act, 1979,
hereby orders—
1. THAT in the Schedule, Item 6, (8)(a)—Wage Rates,
the Total Weekly Rate amounts should read—
$410.10 in lieu of $470.10
$427.30 in lieu of $487.30
$450.50 in lieu of $510.50
$472.00 in lieu of $532.00
$504.60 in lieu of $564.60
$526.10 in lieu of $586.10
$545.60 in lieu of $603.60
$567.00 in lieu of $625.00
$588.50 in lieu of $646.50
$608.00 in lieu of $666.00
[L.S.]

(Sgd.) W. S. COLEMAN,
Chief Commissioner.
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ENGINE DRIVERS (GENERAL) AWARD.
No. R21A of 1977.
2000 WAIRC 01537
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CONSTRUCTION,
MINING,
ENERGY,
TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN
BRANCH,
APPLICANT
v.
COCA COLA BOTTLERS & OTHERS,
RESPONDENT
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
FRIDAY, 8 DECEMBER 2000
FILE NO/S
APPLICATION 1139 OF 2000
CITATION NO. 2000 WAIRC 01537

Result
Representation
Applicant
Respondent

81 W.A.I.G.

Correction Order
Mr P Joyce
Mr BJ Kirwan

_______________________________________________________________________________

Correction Order.
WHEREAS an error occurred in the Order dated 25
September 2000 issued in Application 1141 of 2000, the
Commission, in order to correct this error and pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—
1. THAT the Delivered date of the Order should read
WEDNESDAY, 29 NOVEMBER 2000 and not
25 SEPTEMBER 2000.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.

_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Correction Order
Mr P Joyce
Mr K Dwyer

_______________________________________________________________________________

Correction Order.
WHEREAS an error occurred in the Order dated 1 November
2000 issued in Application 1139 of 2000, the Commission, in
order to correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby
orders—
1. THAT in the Schedule, Item 1—Clause 19—
In (2)(a)(i), $21.40 be deleted and replaced
with $21.20
In (2)(a)(ii), $21.40 be deleted and replaced
with $21.20
In (2)(a)(iii), $6.80 be deleted and replaced
with $6.70
In (2)(a)(iv), $21.40 be deleted and replaced
with $21.20
In (3)(a), $18.60 be deleted and replaced with
$18.50 in both instances
[L.S.]

(Sgd.) W. S. COLEMAN,
Chief Commissioner.

ELECTRICAL CONTRACTING INDUSTRY AWARD.
R 22 of 1978.
2000 WAIRC 01501
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
COMMUNICATIONS, ELECTRICAL,
ELECTRONIC,
ENERGY,
INFORMATION,
POSTAL,
PLUMBING,
AND
ALLIED
WORKERS UNION OF AUSTRALIA,
ENGIN & ELECT DIV, WA BRANCH,
APPLICANT
v.
THE ELECTRICAL CONTRACTORS’
ASSOCIATION OF WESTERN
AUSTRALIA
(UNION
OF
EMPLOYERS)
&
OTHERS,
RESPONDENT
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
WEDNESDAY, 6 DECEMBER 2000
FILE NO/S
APPLICATION 1271 OF 2000
CITATION NO. 2000 WAIRC 01501
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Correction Order
Mr C Young
Mr P Cooke

_______________________________________________________________________________

ENGINE DRIVERS (GOVERNMENT) AWARD 1983.
No. A 5 of 1983.
2000 WAIRC 01592
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CONSTRUCTION,
MINING,
ENERGY,
TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN
BRANCH,
APPLICANT
v.
BOARD
OF
MANAGEMENT,
FREMANTLE HOSPITAL & OTHERS,
RESPONDENT
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
THURSDAY, 14 DECEMBER 2000
FILE NO/S
APPLICATION 1141 OF 2000
CITATION NO. 2000 WAIRC 01592
_______________________________________________________________________________

Correction Order.
WHEREAS errors occurred in the Order dated 22 November
2000 issued in Application 1271 of 2000, the Commission, in
order to correct these errors and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby
orders—
1. THAT in the Schedule, Item 8A—‘First Schedule—
Wages’, should read subclause (2) and not subclause
(1);
2. THAT in the Schedule, Item 8B—‘First Schedule—
Wages’, should read subclauses (2) and (4) and not
subclauses (1) and (4);
3. THAT in the ‘First Schedule—Wages’ subclause (12)
‘New Classifications’ be renumbered to (11) ‘New
Classifications’.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.
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BURSWOOD HOTEL (MAINTENANCE
EMPLOYEES') AWARD, 1990.
No. A20 of 1986.
2000 WAIRC 01533
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
COMMUNICATIONS, ELECTRICAL,
ELECTRONIC,
ENERGY,
INFORMATION,
POSTAL,
PLUMBING,
AND
ALLIED
WORKERS UNION OF AUSTRALIA,
ENGIN & ELECT DIV, WA BRANCH,
APPLICANT
v.
BURSWOOD PTY LTD & OTHERS,
RESPONDENT
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
FRIDAY, 8 DECEMBER 2000
FILE NO/S
APPLICATION 1283 OF 2000
CITATION NO. 2000 WAIRC 01533
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Correction Order

pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby directs—
(1) THAT the applicant shall file and serve on the respondent the notice of application in the herein matter
by 15 January 2001 and forthwith file a declaration
of service in relation to same.
(2) THAT the respondent shall file and serve on the applicant a notice of answer and counter proposal by
29 January 2001.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.

2000 WAIRC 01539
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
PETER DELLYS, APPLICANT
v.
ELDERSLIE FINANCE CORPORATION
LIMITED, RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
FRIDAY, 8 DECEMBER 2000
FILE NO
APPLICATION 1185 OF 2000
CITATION NO. 2000 WAIRC 01539
_______________________________________________________________________________

Mr C Young
Ms J Wesley

_______________________________________________________________________________

Correction Order.
WHEREAS an error occurred in the Order dated 22
November 2000 issued in Application 1283 of 2000, the
Commission, in order to correct this error and pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—
1. THAT in the Schedule of the above Order, Item 3—
Schedule A—Named Parties to the Award should
read ‘First Schedule’ in lieu of ‘Schedule A’.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.

PROCEDURAL DIRECTIONS
AND ORDERS—
2000 WAIRC 01696
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
SHIRLEY REDGRAVE, APPLICANT
v.
RAY KELLY T/A KELLY’S RETREAT,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
FRIDAY, 22 DECEMBER 2000
FILE NO/S
APPLICATION 1926 OF 1997
CITATION NO. 2000 WAIRC 01696
_______________________________________________________________________________

Result
Representation
Applicant
Respondent
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Direction issued.
Ms S Redgrave
Mr C Edwards of counsel

_______________________________________________________________________________

Direction.
HAVING heard Ms S Redgrave on her own behalf and Mr C
Edwards of counsel for the respondent the Commission,

Result
Representation
Applicant
Respondent

Directions issued
Mr D Howlett of Counsel
Mr D Sproule

_______________________________________________________________________________

Directions.
HAVING heard Mr D Howlett of counsel on behalf of the
applicant and Mr D Sproule on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby directs—
1. THAT the parties file and serve a list of discoverable documents by 15 December 2000; and
2. THAT the parties exchange discoverable documents
by 22 December 2000; and
3. THAT the parties exchange a list of witnesses by
10 January 2000; and
4. THAT the parties have liberty to apply at short
notice.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.

2000 WAIRC 01588
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ANDREW BIRNIE, APPLICANT
v.
A.W.I. ADMINISTRATION SERVICES
PTY LTD, RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
THURSDAY, 14 DECEMBER 2000
FILE NO/S
APPLICATION 1198 OF 2000 & 1457
OF 2000
CITATION NO. 2000 WAIRC 01588
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application for adjournment of hearing
granted
Mr S. Kemp (of counsel) on behalf of the
applicant.
Mr A. Drake-Brockman and with him Mr
D. Howlett (both of counsel) on behalf
of the respondent.

_______________________________________________________________________________
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Order.
WHEREAS the respondent has requested that the hearing of
these matters be adjourned due to the unexpected unavailability of its principal witness;
AND WHEREAS the applicant opposed the request;
AND WHEREAS the parties were heard in chambers on 12
December 2000;
AND HAVING HEARD Mr S. Kemp (of counsel) on behalf of the applicant and Mr A. Drake-Brockman and with
him Mr D. Howlett (both of counsel) on behalf of the respondent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—
1. THAT the hearing of applications numbered 1457
of 2000 and 1198 of 2000 set down for hearing on
14 and 15 December are 2000 hereby by adjourned
and the dates vacated;
2. THAT the applications be re-listed for hearing on 1
and 2 March 2001; and
3. THAT there be liberty to the applicant to apply, no
later than within 7 days of the last date of the hearing, for an order for costs incurred as a direct result
of the adjournment of the hearing.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.

2000 WAIRC 01695
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
SANDRA HOARE, APPLICANT
v.
WOMENS LEGAL SERVICES
INCORPORATED
(WA),
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
FRIDAY, 22 DECEMBER 2000
FILE NO/S
APPLICATION 1216 OF 2000
CITATION NO. 2000 WAIRC 01695
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Order issued.
Mr S Bibby as agent
Mr D Howlett of counsel

_______________________________________________________________________________

Order.
HAVING heard Mr S Bibby on behalf of the applicant and
Mr D Howlett of counsel on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—
(1) THAT the applicant provide further and better particulars of her claim for denied contractual benefits
of $119.20 by 15 January 2001.
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(2) THAT the parties exchange a list of witnesses by 15
January 2001.
(3) THAT evidence in chief be given by witness statements.
(4) THAT the parties do file and serve witness statements including copies of any documents to be relied
on as evidence 21 days prior to the date of hearing.
(5) THAT the parties do file and serve any witness statements in reply 14 days prior to the date of hearing.
(6) THAT the parties file and serve written submissions
on the law 3 days prior to the date of hearing.
(7) THAT the application be listed for hearing for 1 day.
(8) THAT the parties have liberty to apply on short notice.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.

PUBLIC SERVICE APPEAL
BOARD
2000 WAIRC 01619
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
JENNIFER BECK, APPLICANT
v.
THE METROPOLITAN HEALTH
SERVICE BOARD, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
MONDAY, 18 DECEMBER 2000
FILE NO/S
PSAB 11 OF 2000
CITATION NO. 2000 WAIRC 01619
__________________________________________________________________________

Result

Appeal against decision withdrawn by
leave

__________________________________________________________________________

Order.
WHEREAS this is an application pursuant to Section 80I of
the Industrial Relations Act 1979; and
WHEREAS on the 13th day of December 2000 the Applicant filed a Notice of Discontinuance in respect of the
application;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
THAT this application be, and is hereby withdrawn by
leave.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner
Public Service Arbitrator.

RECLASSIFICATION APPEALS—Notation of—
File Number

Appellant

PSA 16/1997

Janice Adams & Others

PSA 17/1997

Pamela Kay Mercy

PSA 18/1997

Frances M Constable

PSA 19/1997
PSA 20/1997

Carole Jean Winkler
Marita Paulina Anton Ratcliffe

PSA 21/1997

Denise Bertelli

Respondent
Minister for Education and Director
General Education Department of WA
Minister for Education Department
of WA
The Director General Education
Department of WA
Minister for Education
The Director General of Education
Department of WA
The Director General Education
Department of WA

Decision

Finalisation
Date

Dismissed

03/01/01

Dismissed

03/01/01

Dismissed
Dismissed

03/01/01
03/01/01

Dismissed

03/01/01

Dismissed

03/01/01
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Decision
Appearances
Appellant
Respondent

Appeal dismissed.
Mr A N Mackey (of Counsel), by leave
Mr L H Pilgram, as agent

_______________________________________________________________________________

Reasons for Decision.
THE PRESIDENT—
1 These are the unanimous reasons for decision of the Full
Bench.
2 This is an appeal against the whole of the decision of the
Commission, constituted by a single Commissioner,
contained in an order made on 14 September 2000 in
application No 948 of 2000. By that order, the
Commission dismissed an application by the abovenamed
appellant, Mr Brett Campbell, whereby he alleged that
he had been harshly, oppressively or unfairly dismissed
from his employment with the respondent.
3 The appeal is brought pursuant to s.49 of the Industrial
Relations Act 1979 (as amended) (hereinafter referred to
as “the Act”).
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GROUNDS OF APPEAL
It is against that decision that the appellant appeals on
the following grounds—
“1. The learned Commissioner erred in law in dismissing the Appellant’s claim pursuant to section 27 of
the Industrial Relations Act 1979 (WA) (“the Act”).
2. The learned Commissioner erred in law in failing to
exercise jurisdiction pursuant to section 26 of the
Act.
3. The learned Commissioner erred in law and in fact
in failing to give sufficient weight to the evidence of
the Appellant with respect to the conciliation conference held in the Australian Industrial Relations
Commission on 7 July 2000.
4. The learned Commissioner erred in law and in fact
in her consideration and application of the equitable
doctrine of promissory estoppel”
BACKGROUND
Mr Campbell made application which was filed on 21
June 2000 pursuant to s.29 of the Act alleging that he
had been harshly, oppressively or unfairly dismissed by
the respondent, seeking an explanation as to why certain
allegations contained in a letter of dismissal were alleged
and also seeking two weeks’ pay in lieu of notice with
the proviso that “another industrial relations claim is
looking into this.” Further and significantly, Mr Campbell
sought that the reason for dismissal, expressed by the
respondent in the first separation certificate dated 30 May
2000, be changed from “gross misconduct” to something
else.
A Notice of Answer and Counter Proposal was filed on
behalf of the respondent at first instance in which it was
alleged that there had been a conference in the Australian
Industrial Relations Commission (hereinafter referred to
as “the AIRC”) on 7 July 2000 which dealt with Mr
Campbell’s dismissal.
At that conference, it was said and not denied that an
agreement was reached between the parties that Mr
Campbell would discontinue further action in both the
AIRC and this Commission on the basis that—
(a) The employment separation certificate issued to Mr
Campbell be amended to indicate “unsuitability for
the type of work”; and
(b) The respondent pay to Mr Campbell one week’s
wages.
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On the basis of this response, the Commission wrote to
Mr Campbell on 10 August 2000 setting out that
information and inviting him to respond.
The solicitor for Mr Campbell responded in a letter dated
16 August 2000, confirming that such an agreement had
been reached and stating that Mr Campbell was
unrepresented at the conference convened by Mr J Negus,
as a Conciliator of the AIRC, on 7 July 2000. It was also
asserted in the letter that the conference progressed at a
“very fast rate” with Mr Negus emphasising certain
matters. Mr Campbell’s main consideration at the
conference was to ensure that his employment separation
certificate was amended to enable him to pursue a claim
for mortgage insurance pursuant to a mortgage by Mr
Campbell and his mother, it was said.
It was also stated in the response that Mr Campbell felt
intimidated by the presence of Mr Edward Thornborough,
a Director of the respondent, and that Mr Campbell had
not obtained comprehensive legal advice prior to his
attendance at the conference. If so, there was no evidence
that that was made known at the conference.
It was therefore submitted that Mr Campbell should not
be estopped from pursuing a claim before the Commission
on account of the agreement reached on 7 July 2000.
The Commissioner convened a hearing so that Mr
Campbell could show why the application should not be
dismissed and, at that hearing, he was represented by his
solicitor. At this hearing, evidence was given of the above
events.
The evidence was that, on 7 July 2000, Mr Negus said to
Mr Campbell that, because he, Mr Campbell, had been
employed for eighteen months, he was entitled to two
weeks’ pay in lieu of notice, but Mr Campbell said that
he was prepared to “trade a week’s in lieu for the
separation certificate to be amended and to hopefully clear
up the problems that I was having, so I was willing to
give up that … that extra week’s … week in lieu as long
as I could get … it changed to what it should have been.”
Therefore, Mr Campbell sought the amendment of the
employment separation certificate and one week’s pay.
Mr Campbell, in evidence, said “as long as the one week’s
in lieu was paid and the separation certificate was
amended”, he did agree to “stop all proceedings against”
the respondent. He said that he did not obtain legal advice
prior to attending the conference but, during the
conference, Mr Thornborough interrupted on a number
of occasions, and Mr Negus asked him “if he would mind
just letting me go on.” (Mr Negus, too, according to Mr
Campbell and the respondent in evidence, referred to the
delays in hearings and the costs associated.)
Mr Campbell also said that Mr Negus mentioned that he,
Mr Campbell, was possibly not in the correct jurisdiction
and Mr Campbell had subsequently found out that a State
award covered him. Mr Campbell said that his primary
consideration in reaching the agreement at the conference
was the mortgage and to make sure that he would be
covered in that regard. Further, provided the separation
certificate was amended, that would satisfy him.
The following extracts from the transcript clearly express
Mr Campbell’s state of mind and intention—
“Yeah, he also— sorry. Yeah, he basically said it takes
quite a while to get through, sometimes several
months. I basically did not have that sort of time
limit to— to get— get the whole issue resolved. My
main focus was the separation certificate which was
the whole cause of my problems that I’m having
with— with an insurance company.
MR MACKEY: Just at that point, Mr Campbell, what
effect did the separation certificate have on the difficulties you were having with the insurance
company?——They won’t — they won’t cover it.”
(See page 12 of the appeal book (hereinafter referred
to as “AB”.)
“Mr Negus, at one point, asked him to— if he’d mind
just letting me go on. Yeah, at that point I basically—
all I wanted was that separation certificate changed.
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I was willing to sort of give up anything that I was
entitled to to——in order to get that. Basically, I
had a mortgage that had to be paid and it wasn’t
getting paid and I just really needed that. Yeah, so
once I’d— once we’d agreed that we’d change that,
that— yeah, I was— I thought that would alleviate
the problems that I’m having.
All right. Was there any other part of the agreement
that you can remember that was reached?——There
was— and a week in lieu of— which I never received.
A week’s pay in lieu of notice?——Yes, that’s right.
And you say you’d never received that. That was
prior to the conference; is that correct?——Yes, that’s
right, yeah.
MR MACKEY: And you’ve now received that one
week’s— ?——Yeah, I have—
—pay in lieu of notice?——Yeah.”
(See pages 12-13 (AB).)
Following the conference, Mr Campbell received the
amended separation certificate and one week’s pay in lieu
of notice, as his evidence reveals. Mr Campbell took no
steps to discontinue proceedings at first instance and there
is no evidence that he took steps to discontinue the AIRC
proceedings. It is clear, too, that he made use of the new
separation certificate, as he intended to do, and forwarded
it to the mortgage insurer as part of his claim.
There was no evidence that Mr Campbell had refunded
or intended to refund the monies paid for one week’s
notice.
The difficulty which has arisen is that, subsequent to the
conference in the AIRC, although an amended
employment separation certificate has been provided to
Mr Campbell, the insurance company has still not paid
what Mr Campbell says it ought on the basis that it now
has two conflicting separation certificates, one saying that
the termination was on account of “misconduct” and the
other saying that it was on account of “unsuitability”.
Mr Thornborough gave evidence that the terms of
settlement, being a week’s pay in lieu of notice and the
amendment of the reasons for dismissal on the
employment separation certificate were raised by Mr
Campbell’s initiative and that Mr Negus advised Mr
Campbell that “it was not a gross misconduct”. Mr
Thornborough said that he was receptive to Mr Campbell’s
requirements, that he accepted Mr Negus’ comment about
it not being gross misconduct, and that the parties agreed
to terms of settlement on the basis that the claims in the
AIRC and in this Commission would be resolved. We
would also add that Mr Thornborough gave evidence,
which was not cross-examined upon, that there was no
pressure on the parties at the conciliation conference.
In cross-examination, Mr Thornborough gave evidence
that he suffered no disadvantage in reaching the agreement
by paying Mr Campbell one week’s pay in lieu of notice
and, in amending the terms of the employment separation
certificate, he had suffered no disadvantage “not at this
point”. He also said that he had gone into the conference
to discuss their differences and he was not previously
aware of some of the questions raised at the conference.
(He was not cross-examined.) He also said that he had
apologised for interrupting Mr Campbell in the
conference.
The essence of the application, the Commissioner held,
was that this lack of detriment or disadvantage created
no evidence of promissory estoppel, so as to enable the
respondent to rely on the principles of estoppel to have
the claim before the Commission disallowed (see Chin v
Miller (1982) 37 ALR 171 at 185-186, Legione v Hatley
(1983) 152 CLR 406 and Walton Stores (Interstate)
Limited v Maher and Another (1988) 62 ALJR 10), the
Commissioner held.
The Commission was bound by s.26 of the Act, as the
Commissioner observed, and referred, too, to s.27 of the
Act. The Commissioner observed that, up to the date of
hearing, the respondent appeared to have suffered no
detriment as a result of reaching the agreement with Mr
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Campbell. The Commissioner then went on to find as
follows—
“Having considered the evidence, I conclude that the
applicant’s change of heart following the execution
of the agreement reached on 21 July 2000 arose because of the insurance company’s response to the
amended employment separation certificate. The
terms of the agreement were at the applicant’s initiative and were accepted by the respondent. The
respondent has acted in good faith. It should not be
obliged to face a further claim about the same matter, having originally resolved the matter to the
applicant’s complete satisfaction. I conclude that it
would be contrary to the public interest for parties
to reach agreements on certain terms, in this case
the terms which the applicant established, which
satisfied him at the time and yet later, because of the
actions of a third party, one party is no longer satisfied with the agreement reached and seeks to proceed.
Substantial difficulties would arise if parties reached
agreements as part of the conciliation process and
then, having received the benefits of the agreement,
decide to pursue their original claims. One can foresee situations where parties might refuse to negotiate
on the basis that they could not be sure that any agreement reached and executed would resolve the matter
in dispute because after an agreement had been
reached and executed, the other party would seek to
revisit the issue on the basis of changed circumstances.
Notwithstanding the authorities to which Mr Mackey
referred, I conclude that the applicant should not be
entitled to proceed. This would be contrary to equity and the substantial merits of the case and
contrary to the public interest. Accordingly, this application ought be dismissed. Order accordingly.”
(See page 7(AB).)
ISSUES AND CONCLUSIONS
25 What is quite clear, from all of the evidence, and indeed
it was Mr Campbell’s case on appeal, is that an agreement
was reached between the parties at the conciliation
conference in the AIRC on 7 July 2000. It is also clear
and open to be found that the respondent, through its
Director, Mr Thornborough, was seeking to reach an
agreement.
26 Even more importantly, the evidence was clear and it was
open to find as follows—
(a) That it was the primary and somewhat urgent objective of Mr Campbell in the conference to obtain
agreement to the substitution of a new separation
certificate which cancelled the earlier reference
to “gross misconduct” as the reason for dismissal
and replace it with the reason that he was dismissed because he was unsuitable for the job. That
was his primary aim and time was somewhat of
the essence because he wished to claim the fruits
of his mortgage insurance policy.
(b) It is clear and it was open to find that the agreement was reached by Mr Campbell willingly and
deliberately to achieve his aim (see his evidence
quoted supra). That was Mr Campbell’s unequivocal evidence and it was open to so find.
(c) Further, Mr Campbell was willing, in order to
reach an agreement and obtain the new or
amended separation certificate, to forgo one
week’s pay in lieu of notice and accept only one
week’s pay. It was not denied by him that he had
agreed to withdraw or discontinue the applications in both Commissions if this occurred.
(d) As to Mr Thornborough, he agreed to issue an
amended separation certificate and to pay one
week’s pay in lieu of notice. He retreated from
his assertion that he was entitled to dismiss Mr
Campbell for “gross misconduct”. That is clearly
what occurred.
(e) There is no written order, document or memorandum to reflect the agreement but its terms, as
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the Commissioner found them and as we have
reproduced them above, are clear. It was open to
find that the agreement was reached.
The agreement, on the part of the respondent, was
performed by the respondent. Insofar as discontinuance
of both applications is concerned, the agreement, on the
part of Mr Campbell, was not performed. The
performance by the respondent was accepted by Mr
Campbell, who has derived and sought to derive benefit
from such performance. He has received the monies and
used the new separation certificate for the purpose for
which he sought it and pursuant to the agreement which
he entered.
It is quite irrelevant to these proceedings that the new or
amended separation certificate has not been accepted by
the insurer. Further, since it is obvious that no complaint
about the agreement was made before the insurer rejected
or failed to accept the new or amended certificate of
separation, it was open to infer that that is the reason for
this application.
There is no question of estoppel which arose in this matter.
The agreement reached was an agreement reached by way
of accord and satisfaction which, in its terms, extinguished
the “cause of action” and has been performed by the
respondent.
The effect of such an agreement, as it applies here, was
properly and appositely expressed in Bradbury v Van
Baren and Others 75 WAIG 2927 (FB) at 2928 per
Sharkey P (Gifford C agreeing) as follows—
“In this case, the subject matter of the application
had been extinguished by the agreement reached
which had been performed on its part by the respondent and partially performed by the delivery of a notice
of discontinuance by the appellant. In fact, the application had been extinguished by a binding accord
and satisfaction (see Nissho Iwai (Australia) Ltd v
Oskar [1984] WAR 53), and it was not open to Mr
Bradbury to seek to have the matter re-opened. It
was open to the Commission to so find. Indeed, the
respondent could have taken action to enforce the
agreement.”
The “cause of action” of unfair dismissal was extinguished
before this Commission heard the matter by the agreement
reached and part performed and from which Mr Campbell
had already benefited, notwithstanding his own breach
or failure to perform.
Further, insofar as it is relevant, which it is not, there was
no evidence of the agreement being entered into on the
part of Mr Campbell due to undue pressure. The
agreement achieved his clearly stated wishes as his
evidence reveals. If he were subjected to undue pressure,
and the clear evidence was that he was not, then all that
pressure did was to enable him to achieve what he wished
to achieve by agreement. In any event, he was not
pressured, and it was open to so find. The conciliator’s
conduct could not be said to constitute pressure.
Further, it was submitted at first instance that the
agreement was the result of a conciliation conference in
the AIRC without jurisdiction. That was not the subject
of a ground of appeal. No submissions were therefore
made to the Full Bench in relation to that point, the matter
not being before the Full Bench. It is quite unnecessary,
therefore, to comment.
It was open to the Commissioner, for those reasons, to
find as she did. In particular, as well as it being open to
the Commissioner to make the findings to which we have
referred, supra, the Commissioner could plainly make
the following findings—
(a) That Mr Campbell’s change of heart following
the “execution” of the agreement arose because
of the insurance company’s response to the
amended separation certificate.
(b) That the terms of the agreement were, as the evidence reveals, raised at first by Mr Campbell and
accepted, with a variation as to the payment in
lieu of notice, by the respondent.
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(c) That the respondent did act in good faith and,
indeed, performed its part of the contract.
(d) That Mr Campbell did not perform his part of
the contract.
(e) That the respondent (even if, as a matter of law, it
could face a further claim, which it cannot for
the reasons which we have expressed) should not
be obliged, having regard to s.27(1) of the Act
and for the reasons expressed by the Commissioner and quoted by us above, have to face
another claim in relation to a matter which was
settled by agreement and primarily to achieve the
desires of Mr Campbell.
35 There was no error in the exercise of her discretion (see
House v The King [1936] 55 CLR 499 and Gromark
Packaging v FMWU 73 WAIG 220 (IAC)).
36 The appeal is not made out, in our opinion. For those
reasons, the appeal is dismissed.
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Decision
Appearances
Appellants
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Reasons for Decision.
THE PRESIDENT—
1

Appeal dismissed.
Mr A N Mackey (of Counsel), by leave
Mr L H Pilgrim, as agent

_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full Bench
on the 30th day of January 2001, and having heard Mr A N
Mackey (of Counsel), by leave, on behalf of the appellant and
Mr L H Pilgrim, as agent, on behalf of the respondent, and the
Full Bench having decided that reasons for decision be delivered at a future date, it is this day, the 31st day of January
2001, ordered that appeal No FBA 48 of 2000 be and is hereby
dismissed.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

Mr G T W Tannin (of Counsel), by leave,
and with him, Mr R J Andretich (of
Counsel), by leave
Mr P R Momber (of Counsel), by leave

_______________________________________________________________________________

_______________________________________________________________________________

Decision
Appearances
Appellant
Respondent

Appeal upheld and decision at first
instance quashed.

2

3

INTRODUCTION
This is an appeal, brought pursuant to s.49 of the
Industrial Relations Act 1979 (as amended) (hereinafter
referred to as “the Act”), against the decision of the
Commission, constituted by a single Commissioner, such
decision being itself constituted by a declaration delivered
on 14 July 2000 and deposited in the Registry on the
same date (see pages 49-50 of the appeal book (hereinafter
referred to as “AB”)). The appeal is brought against the
whole of the decision.
The first appellant is the Honourable Minister of Police,
the second appellant is the Commissioner of Police and
the respondent is an organisation, as that is defined in the
Act.
The decision appealed against, formal parts omitted, reads
as follows—
“THAT—
(1) The Commissioner of Police is obliged to
observe the agreements entered into with each
and every one of the applicants’ (sic) members. That is apply the terms and conditions
of all awards, agreements and orders and the
provisions of the Police Act 1892 and Regulations.
(2) Police officers who are subject to disciplinary
proceedings are entitled to have those proceedings dealt with under s.23 and s.33E of the
Police Act 1892
(3) The Commissioner of Police is entitled to use
the powers of removal vested in him by s.8 of
the Police Act 1892 but in doing so he is not
acting as the Crown and is obliged to ensure
that natural justice is afforded to any police
officer subject to the use of such power. Natural justice in this context is the natural justice
available to a police officer if he was subject
to proceedings under s.23 and s.33E of the
Police Act 1892.”

81 W.A.I.G.
4

5

6

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

GROUNDS OF APPEAL
It is against that decision that the appellants appeal on
the following grounds (see pages 2-3(AB))—
“1. The Commissioner erred in law and in excess of
jurisdiction in purporting to provide purely declaratory relief in terms of the orders made on
14th July 2000 in Application CR 81 of 2000
when there was no power or requirement to do
so.
PARTICULARS
(a) the Commission may only provide declaratory relief in cases where it is specifically
provided for in the Industrial Relations Act,
the matter at hand not being one of those
cases;
(b) The Commission may only provide declaratory relief in connection with a matter
otherwise within its jurisdiction, there being no such matter before the
Commissioner; or
(c) no action was contemplated as a result of
the making of the declaration.
2. The Commissioner erred in law and in excess of
jurisdiction in declaring that in using the power
of removal vested in him under section 8 of the
Police Act 1892 the Commissioner of Police is
obliged to ensure that natural justice afforded to
any Police Officer the subject of such power is
the natural justice available to a Police Officer if
he was the subject of proceedings under section
23 and section 33E of the Police Act 1892.
3. The Commissioner erred in law in finding he had
jurisdiction to deal with the application before
him when the same was not an industrial matter.
PARTICULARS
(a) an industrial matter can only arise under
the Industrial Relations Act in connection
with an employer and employee;
(b) in respect of the individuals the subject of
the application before the Commission the
Appellant’s (sic) are not in the relationship
of employers, those individuals being in
the service of the Crown;
(c) the individuals the subject of application
before the Commissioner are not employees for the purpose of the Industrial
Relations Act, they are public officers in
the service of the Crown;
4. The Commissioner erred in law in considering
affidavit and other material which was not in evidence in the proceedings.”
BACKGROUND
On 24 February 2000, there was a dispute between the
Western Australian Police Union of Workers (hereinafter
referred to as “the WAPU”) and the Honourable Minister
of Police and the Commissioner of Police, the appellants,
which was referred for hearing and determination. There
were, in fact, two applications by the WAPU on behalf of
seven police officers, one of whom was a commissioned
officer who has since resigned. The applications were
taken out because all of the officers, as the Memorandum
of Matters for Hearing and Determination under Section
44 (hereinafter referred to as “the Memorandum of
Matters”) reveals, were subject to notices given under
s.8 of the Police Act 1892 (as amended) (hereinafter
referred to as “the Police Act”).
The Schedule to the Memorandum of Matters outlined
the dispute and was as follows—
“The Western Australian Police Union (the Applicant) represents seven serving police officers each
of whom has been served with a notice purportedly
issued pursuant to s.8 of the Police Act 1892 and
Amendments. The notice advises the recipient that
in the absence of being persuaded otherwise, the
Commissioner of Police will recommend to the

7

8

9

357

Minister for Police or the Governor, that he approve
the removal of the recipient from the Police Force of
Western Australia.
The Applicant says that each of these officers is a
member or entitled to be a member of the union.
The Applicant says that each of its members on joining the Police Force of Western Australia entered
into an agreement with the Commissioner of Police,
the full force and effect of which will be referred to
at hearing, which contain the following terms—
(a) that each member’s employment was subject
to the provisions of any industrial award or
agreement made pursuant to any Industrial
Relations Act in force in Western Australia
during the course of the member’s engagement;
(b) that in relation to a member’s conduct during
his employment as a police officer, it was always subject to the Police Act 1892 and its
Regulations;
(c) That if an issue arose between the Commissioner of Police and one of the Applicant’s
members referred to herein, that issue would
be decided pursuant to s.23 of the Police Act
1892.
The Applicant union says that in relation to the serving police officers referred to in the first paragraph
the Commissioner of Police has advised that he has
various concerns in relation to the conduct of each
officer but has not sought to determine these issues
pursuant to Section 23 of the Police Act 1892 and
Regulations and is therefore in breach of his agreement with those officers.
The Applicant union says that as a result of the breach
of the agreement referred to herein, the seven serving police officers have been denied recourse in
Section 23 of the Police Act 1892 and cannot respond to the Commissioner of Police’s concerns in
relation to their conduct as they are entitled, thus
leading to their wrongful dismissal.
The Applicant says that the Commissioner of Police, by failing to observe Section 23 of the Police
Act 1892 and its Regulations, has created a situation
in which the Applicant union and its members have
no confidence in the Commissioner of Police observing the agreement it has entered into with its
members in relation to their engagements as police
officers within the Western Australian Police Force.
The Applicant union seeks an order or a direction
that the Commissioner of Police observe the agreements as entered into with each and every one of the
Applicant’s members, not only in relation to issues
of conduct, but all other issues relating to the terms
of employment.
Respondent opposes the claim in all respects and
says no order or direction should be made and the
claim should be dismissed in its entirety.”
(See pages 14-15(AB).)
Pursuant to application No CR 41 of 2000, the contention
was that the Commission was acting contrary to the Police
Act in seeking to determine that the officers should be
removed pursuant to s.8 of that Act because he was
required to do that, pursuant to s.23 of that Act.
In relation to application No CR 81 of 2000, the
contention to the Commissioner was that the
Commissioner of Police was in breach of his agreement
with the officers involved, because all concerns in relation
to their fitness for office should be determined pursuant
to s.23 of the Police Act and the Commissioner of Police
was acting harshly or oppressively in acting pursuant to
s.8 of that Act.
S.8 of the Police Act reads as follows—
“8. Removal
of
commissioned
and
non-commissioned officers
The Governor may, from time to time as he shall
see fit, remove any commissioned officer of
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police, and upon any vacancy for a commissioned
officer, by death, removal, disability, or otherwise,
the Governor may appoint some other fit person
to fill the same; and the Commissioner of Police
may, from time to time, as he shall think fit, suspend and, subject to the approval of the Minister,
remove any non-commissioned officer or constable; and in case of any vacancy in the Police Force
by reason of the death, removal, disability or otherwise of any non-commissioned officer or
constable, the Commissioner of Police may appoint another person to fill such vacancy.”
10 Pursuant to s.8 of the Police Act, the Commissioner asked
the eight officers, the subject of the applications, (later to
become seven) to show cause why they should not be
removed. The notices advised, inter alia, that— “In the
absence of being persuaded otherwise, the Commissioner
of Police will recommend to the Minister for Police or
the Governor that he approve the removal of the recipient
from the Police Force of Western Australia” (see page
7(AB)).
11 The WAPU’s contention to the Commission was that, if
its members were to be disciplined, which included
removal from the Police Force, then the Commissioner
was obliged to observe the provisions of the Police Act,
and particularly s.23, which reads as follows—
“23. Disciplinary measures
(1) The Commissioner, or an officer appointed by
the Commissioner for the purpose, may examine
on oath any member of the Police Force and any
police cadet upon a charge of an offence against
the discipline of the Police Force being made
against any member of the Force or cadet.
(2) Where the member of the Force against whom
the charge is alleged is an officer, an examination
under this section shall be conducted by an officer of the rank of Chief Superintendent or above.
(3) The Commissioner or officer conducting an examination under this section shall have the same
power to summon and examine witnesses and to
administer oaths as a Justice.
(4) Where the Commissioner or officer conducting
an examination under this section determines as
a result of that examination that any other member of the Police Force or any police cadet has
committed an offence against the discipline of
the Police Force, he shall record that determination in writing and, subject to the provisions of
subsection (5), may thereupon caution such member or cadet or by order in writing impose on him
one or more of the following punishments —
(a) a reprimand;
(b) a fine not exceeding $200;
(c) reduction to a lower rank;
(d) reduction in salary to a specified rate within
the limits of salary fixed in relation to the
rank held by him;
(e) suspension from duty;
(f) discharge or dismissal from the Force.
(5) An order made under subsection (4) for reduction in rank or salary, suspension from duty,
discharge or for dismissal, shall not have effect
unless or until—
(a) in the case of a member who is not an officer, or of a cadet, it is imposed or
confirmed by the Commissioner; or
(b) in the case of an officer, it is confirmed by
the Governor.
(6) An order made under subsection (4) which is
subject to confirmation by the Governor shall not
be submitted to the Governor for such confirmation unless or until —
(a) the time within which an appeal to the
Board against the punishment, decision or
finding to which the order relates may be
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made under this Act has elapsed and no
such appeal has been instituted; or
(b) such an appeal to the Board has been instituted and has been determined by the Board
in accordance with the provisions of this
Act.
(7) A fine imposed pursuant to this section may be
recovered —
(a) by deduction from the salary of the member or cadet on whom it is imposed; or
(b) in like manner to a fine imposed by a
Justice under this Act,
or partly in the one way and partly in the other.”
12 The applications came on for hearing on 23 March 2000
and on 11, 24 and 25 May 2000. On 25 May 2000, Mr P
R Momber of Counsel for the WAPU advised the
Commission that, “if [it] felt compelled to determine any
jurisdictional issue that the parties be notified and the
WAPU would withdraw from the jurisdiction”. The
Commissioner asked what Counsel’s intentions were by
letter dated 12 June 2000, and said that he wished to
consider both applications for leave to withdraw.
13 On 15 June 2000 (see pages 21-23(AB)), Mr Momber
responded in writing, confirming that the clear
instructions of the WAPU were to withdraw application
CR 41 of 2000, but in relation to CR 81 of 2000, he made
the following comments—
“It was only in their final submission that the issue
of whether or not police officers are employees was
raised.
It is our client’s submission that the issue of employer/employee status is not relevant to the issues
raised in CR81 which the union seeks a determination of, being—
1. Whether it was a term of their engagement
that police officers are entitled to s.23 disciplinary hearings should they be accused of
misconduct;
2. That the failure to grant s.23 disciplinary hearings to the six police officers mentioned in
CR81, was likely to lead to their wrongful
dismissal.
My client is not asking the Industrial Commission
to make findings that its members are in the relationship of employer/employee or to conclude that
any of its members have been wrongfully dismissed.
As we understood the Commissioner of Police and
the Minister of Police’s submissions in CR81, neither was saying that as a preliminary issue you had
to determine jurisdiction and in the union’s view, it
was far too late for them to make that submission in
any event, it being not made until the closing address and only for the purpose of emphasizing the
point that the terms of the engagement of any police
officer do not fit within the employer/employee relationship.
In relation to the submission made by me referred to
in the first paragraph of your abovementioned letter,
may I reiterate that if you conclude that prior to
making any determination in matter CR81 of 2000,
you felt obliged to make a finding as to whether the
Commissioner of Police/the Minister of Police and
their police officers were in the relationship of employer/employee, then my client would advise that
it is no longer in dispute with the Commissioner of
Police/Minister of Police and would withdraw from
the jurisdiction in relation to the issues raised in
CR81 of 2000.
In terms of withdrawing from CR41 and CR81 of
2000, my client would not seek to do so without
your leave but would submit as I believe I did, that
if the union is no longer in an industrial dispute with
the Minister of Police and the Commissioner of Police as it is not in CR41, then the basis of your
reference for arbitration no longer exists.”
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14 The Commissioner held that the issue of jurisdiction was
squarely raised by the appellants during the hearing. The
Commissioner held himself bound on the authority of
Springdale Comfort Pty Ltd t/a Dalfield Homes v BTA
67 WAIG 325 (IAC) and FEDFAA v BP Company Ltd
(1911) 12 CLR 398, to determine that question, before
exercising any statutory powers.
15 Counsel for the WAPU made it clear in the proceedings
that the WAPU did not wish to have any of the matters
raised in the Schedule to CR 41 of 2000 determined, and
leave to withdraw for that reference was granted by the
Commissioner.
16 As to application CR 81 of 2000, the Commissioner held
that leave to withdraw that application could not be
granted because the matter had been heard. The
Commissioner held that parties should not be able to
withdraw a matter to avoid an adverse order because they
think, after consideration, that their case may be deficient
in some way. The Commissioner, therefore, held that to
give leave to withdraw in such circumstances would be
contrary to the public interest and leave to withdraw was,
accordingly, refused.
17 The Commissioner then turned to deal with the question
of whether a Police Officer is an “employee” within the
meaning of the Act. In s.7 of the Act, I should observe,
an “employee” is defined as follows—
“(a) any person employed by an employer to do work
for hire or reward including an apprentice or industrial trainee;
(b) any person whose usual status is that of an employee;
(c) any person employed as a canvasser whose services are remunerated wholly or partly by
commission or percentage reward; or
(d) any person who is the lessee of any tools or other
implements of production or of any vehicle used
in the delivery of goods or who is the owner,
whether wholly or partly, of any vehicle used in
the transport of goods or passengers if he is in all
other respects an employee,
but does not include any person engaged in domestic
service in a private home unless —
(e) more than 6 boarders or lodgers are therein received for pay or reward; or
(f) the person so engaged is employed by an employer, who is not the owner or occupier of the
private home, but who provides that owner or
occupier with the services of the person so engaged;”
18 In s.7 of the Act, an “employer” is defined as follows—
“(a) persons, firms, companies and corporations; and
(b) the Crown and any Minister of the Crown, or any
public authority,
employing one or more employees;”
19 The Commissioner found and observed as follows—
(a) The status of Police Officers has been before the
courts for many years.
(b) An extensive review of many of the authorities
was recently undertaken by Senior Deputy President Williams in Re Australian Federal Police
Association (No. 2) (1993) 51 IR 122.
(c) The Full Bench of the Australian Industrial Relations Commission in Re Australian Federal
Police Association (1996) 73 IR 155 (Boulton J,
Polites, SDP and Simmonds, C) considered the
matter and the Full Bench observed as follows—
‘The Deputy President undertook an extensive review of the authorities in respect of the
relationship between a police officer and the
State which we do not propose to repeat in
this decision. His Honour’s conclusions on
those authorities are set out conveniently in
the following passages—
“However, it does not necessarily follow
from above that a police officer may not at

359

the same time be an employee for the purposes of the Act. That a police officer may
be an employee is at least recognized in
Enever’s case (Enever v The King) (1906)
3 CLR 969 at 975 per Griffiths CJ, 990 per
O’Connor J; Fisher’s case (Fisher v
Oldham Corporation)[1930] 2 KB 364 at
371 and three members for the High Court
in the Perpetual Trustee case (AttorneyGeneral (NSW) v Perpetual Trustee
Company (Ltd)) (1952) 85 CLR 237 at
250-252 per Dixon J, 283 per Fullagar J,
265 per Williams J. It is not, in my view,
denied by the Privy Council in its decision
[(1955) 92 CLR 113] in the latter case. As
indicated above, the Privy Council was
concerned, not with whether or not a police officer was an employee but rather with
whether the particular cause of action
should be extended ‘beyond the limits to
which it has been carried by binding authority or at least by authority long
recognised as stating the law’ [(1955) 92
CLR 113, 129-30]. It is supported by the
observations of Barwick CJ in Ramsay v
Pigram (1968) 118 CLR 271 and Lee J in
Griffiths v Haines [1984] 3 NSWLR 653.
In Pense v Hemy (1973) WAR 40, the Court
recognised that a police officer had both
duties of office and duties arising under
rules and regulations made by a Commissioner.
Nor does there appear to be any justification for the proposition that a police officer
cannot be both the holder of a public office and an employee. One is not, in my
view, inconsistent with the other. In any
event, the question is not whether there is
any inconsistency—the real question in this
case, as stated earlier, is whether the fact
that a police officer exercises independent
authorities precludes her/him from being
an employee for the purposes of the Act.
I am of the view that it does not. There is
no doubt that a police officer performs duties that arise by virtue of the office she/he
holds. There is equally no doubt that a police officer performs duties that arise under
detailed rules, orders, regulations and instructions formulated by the various
Commissioners of Police and that those
Commissioners exercise wide powers in directing the work and the manner of the
work so performed. I can comprehend no
real or significant difference between the
relationship of a police officer to the Crown
and that of many other employees to their
employers where it is either impossible,
undesirable or impractical to direct or control the work or particular aspects of the
work of the particular employee.
In Zuijs v Wirth Brothers Pty Ltd (1955)
93 CLR 561, the High Court, in dealing
with the position of a circus acrobat, stated
(at 570)—
‘… a false criterion is involved in the
view that if, because the work to be done
involves the exercise of a particular art
or special skill or individual judgment
or action, the other party could not in
fact control or interfere in its performance, that shows that it is not a contract
of service but an independent contract’.
True it is that, in that case, the Court was
concerned with whether or not the person
in question was an employee or an independent contractor but, if the fact that ‘the
work to be done involves the exercise of
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individual judgment’ does not show that a
person performing that work is not an employee, in my view the same test can
equally be applied in the case of a person
whose work involves the exercise of an
independent authority. The Court went on
to say (at 571)—
‘The duties to be performed may depend so much on special skill or
knowledge or they may be so clearly
identified or the necessity of the employee acting on his own responsibility
may be so evident, that little room for
direction or command in detail may
exist. But that is not the point. What
matters is lawful authority to command
so far as there is scope for it. And there
must always be some room for it, if only
in incidental or collateral matters’. (My
emphasis)
There seems to be, in the matter before the
Commission, considerable evidence of the
scope for the exercise of a lawful authority
to command. It is clear from the rules, regulations, orders and instructions issued by
the various Commissioners that police officers are directed and/or controlled to a
significant extent in the performance of
their duties notwithstanding the fact that,
in respect to a substantial area of their work,
they possess an independent authority to
act and cannot be so directed. In my view,
police officers are employees for the purposes of the Act.”
(d) That the Full Bench in Australian Federal Police
Association (op cit) observed or found as follows—
(i) That, on the evidence of the material before it as a practical matter, extensive
powers are exercised over Australian Police Officers with respect to their work and
the execution of their duties.
(ii) That, in many respects, such officers are
subject to direction and control which is
characteristic of the employment relationship.
(iii) That there are aspects of the engagement
which are indicative of the employment
relationship as well.
(iv) That it is possible to refer to judgments in
cases which would not preclude a police
officer from being found to be an employee
at common law, merely because the officer
may exercise some independent authority
as a holder of public office.
(v) That police officers are employees, for the
purposes of the Act, would seem, to use
the words of Fullager J in Attorney-General for New South Wales v Perpetual
Trustee Co Ltd (1952) 85 CLR 237 at 283,
to be “more in accord with modern notions
and the realities of human relationships
today”, than a contrary conclusion.
The Full Bench did not decide the matter conclusively, but observed that this Commission had
appeared to exercise jurisdiction without challenge for some considerable time.
(e) The Commissioner went on to observe that Senior Deputy President Williams had really found
that Police Officers may well be in the situation
that, when exercising their police powers, that is
independent authority, the common law cases
apply. However, he observed that, when Police
Officers are not applying police powers exercising independent authority and are performing
what might be considered to be their ordinary
administration work, that is duties arising from

(f)

(g)

(h)

(i)
(j)
(k)

(l)
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rules and regulations made by the Commissioner
of Police, then they are subject to direction and
control as is any other employee and the industrial laws would then apply.
The Commissioner observed that this concept
may well explain the acceptance of jurisdiction
in this Commission to provide industrial regulation for Police Officers, since the Commission
made the first Police Award in 1927 (1928) 8
WAIG 418.
The Commissioner then went on to deal with the
history of industrial matters involving Police
Officers and police cadets being dealt with in this
Commission and referred to Minister for Police
and Commissioner of Police v Smith (1993) 73
WAIG 2311.
The Commissioner then observed that there are
provisions in the Police Act in Part IIA—Police
Appeal Board which provided for rights of appeal and for the Appeal Board itself.
The Commissioner also observed that an oath of
office, in itself, is not incompatible with an employment relationship.
The Commissioner then dealt with s.23, s.33E
and s.8 of the Police Act and the Police Regulations 1972.
The Commissioner then turned to deal with
whether the Commissioner of Police can use s.8
of the Police Act to remove officers or was he
barred from doing so by the operation of s.23 of
the Police Act, as the only method by which a
police officer can be dismissed is through s.23.
The Commissioner observed that these questions
were considered by the Supreme Court in Menner
and Others v Robert Falconer, Commissioner of
Police (Supreme Court Library No 970388)
(“Menner’s Case”) and the Full Court dealt with
these matters in R and Miller; Ex parte Falconer
(WA Supreme Court Library No 980249b)
(“Miller’s Case”).
Anderson J, in Menner’s Case (op cit), observed
that, when a member of the police service enters
into an engagement by taking and subscribing to
an oath, the engagement involves a concurrence
between the officer and the Crown.
The relationship established is that of master to
servant, notwithstanding that a constable has specific powers and duties which he must execute as
an independent responsibility, but, importantly,
the engagement is unilateral in that the officer
promises to serve as long as it pleases the Crown
to employ him, there being no mutuality or reciprocity of contract or liability. The officer is bound
to serve, but the Crown is not obliged to retain
him and may dismiss him at will. This power to
dismiss may be exercised at any time and for any
reason or for no reason or for a mistaken reason.
Thus, a Police Officer has no security of employment. His Honour said that, accepting that the
power under s.8 of the Police Act authorises dismissal with or without notice and for any reason
or for no reason, that he was not persuaded that
an officer has the right to be heard before the
power is exercised in relation to him.
Such a contention assumes that the right is a right
to dismiss for cause. It is not, but to dismiss at
pleasure and is therefore not subject to any condition or restriction.
His Honour did, however, say that a decision
under s.8 of the Police Act to suspend might be
reviewable, if it were not made honestly or in bona
fide pursuit of the purpose of the power. S.8 of
the Police Act, Anderson J found, confers on the
Commissioner of Police the same power of suspension at pleasure as belongs to the Crown. Thus,
the intention of the section is to confer on the
Commissioner the prerogative power of the
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Crown to suspend at pleasure. The power, in that
sense, is unqualified.
(m) In Miller’s Case (op cit), Malcolm CJ concluded
that the Commissioner of Police was not the
Crown and his action to discharge could not be
equated to termination by the Crown as an act
done at will or at the pleasure of the Crown. Ipp
J also dealt with these matters, finding that the
discretion is an open one of the kind referred to
by Dixon J in Swan Hill Corporation v Bradbury
(1937) 56 CLR 746 and Water Conservation and
Irrigation Commissioner (New South Wales) v
Browning (1947) 74 CLR 492.
The Commissioner was therefore obliged to ensure that,
in dealing with s.8 of the Police Act, he read that section
in conjunction with the disciplinary provisions in s.23 of
the Police Act and the requirements of natural justice
which are clearly imported into the disciplinary
proceedings under that section.
The Commissioner concluded that the Commissioner of
Police has the power under s.8 of the Police Act to deal
with issues relating to the movement of police officers.
He therefore concluded, in the absence of authorities from
the Supreme Court, that the Commissioner has the right
to use s.8 but, when he does so, he must do so applying
the rules of natural justice.
The Commissioner referred to the dicta of the Chief
Justice in relation to s.23 of the Police Act and concluded
that His Honour had intended that a review by an
independent body on the merits was not available to an
officer facing dismissal under s.8 of the Police Act.
The parties also had agreed to certain arrangements called
the “Administrative (Appeal) Arrangements Section 8 of
the Police Act 1892 and Industrial Relations Act 1979”.
This provides for a number of steps to be taken in the
form of administrative procedures for application to the
exercise of the respective powers of both the Minister of
Police and the Commissioner of Police under s.8 of the
Police Act. The Commissioner held that he was entitled
to express his findings as a declaration.

ISSUES AND CONCLUSIONS
Ground 1
24 By Ground 1, the appellants complain that the
Commissioner erred in law and acted in “excess of”
jurisdiction in that the Commissioner purported to provide
purely declaratory relief in terms of the orders made on
14 July 2000 in application No CR 81 of 2000, when
there was no power in him nor requirement to do so.
25 The decision made consists solely of declarations with
no orders. The Commissioner made the decision as part
of the purported exercise of his powers pursuant to s.44
of the Act.
26 The appellants’ complaint is that there was no power to
make such declarations because—
(a) There was no jurisdiction conferred on the Commissioner by the Act to make declarations, as it
were, in isolation.
(b) S.26(1)(a) of the Act does not confer equitable
jurisdiction upon the Commissioner because it is
not a source of power or jurisdiction.
(c) The Commission has no equitable jurisdiction and
therefore can only grant declaratory relief where
specifically empowered to do so under the act, or
where it is “awarded in adjunct with substantive
orders”.
27 A substantial number of authorities was cited.
28 For the WAPU, it was submitted that s.34 of the Act
specifically confers a power to make declarations and that
this declaration was properly made and within power.
There is, indeed, an express empowerment pursuant to
s.34 of the Act which, indeed, enables the Commission
to make its decision, as defined in s.7 of the Act, inter
alia, as a declaration and, indeed, requires the Commission
to make its decision in the form of an award, order or
declaration. (The power to make a declaration as to the
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interpretation of an award under s.46 of the Act is a
specific and particular power of its own.)
It is trite to observe that s.26(1)(a) of the Act is not a
head of power (see RRIA v ADSTE 68 WAIG 11 (IAC)).
That head of power, for the Commission’s purposes in
this case, in relation to declarations, is contained in s.34,
read with s.7 of the Act. There is, therefore, on the face
of it, a power to and a duty to make a decision in the form
of a “declaration” on its own.
The definition of “decision” in s.7 of the Act is as
follows—
““decision” includes award, order, declaration or
finding;”
S.34(1) of the Act reads as follows—
“34. Decision to be in form of award, order, or declaration
(1) The decision of the Commission shall be in the
form of an award, order, or declaration (my emphasis) and shall in every case be signed and
delivered by the Commissioner constituting the
Commission that heard the matter to which the
decision relates or, in the case of a decision of
the Commission in Court Session, shall be signed
and delivered by the Senior Commissioner among
the Commissioners constituting the Commission
in Court Session.
(2) When the members of the Commission in Court
Session are divided in opinion on a question, the
question shall be decided according to the decision of the majority of the members.
(3) Proceedings before the President, the Full Bench,
or the Commission shall not be impeached or held
bad for want of form nor shall they be removable
to any court by certiorari or otherwise.
(4) Except as provided by this Act, no award, order,
declaration, finding, or proceeding of the President, the Full Bench, or the Commission shall be
liable to be challenged, appealed against, reviewed, quashed, or called in question by any
court on any account whatsoever.”
In Metropolitan (Perth) Passenger Transport Trust v
Gersdorf (1981) 61 WAIG 611 (IAC), Brinsden J, with
whom Smith J agreed, decided that it was not competent
for the Commission to make a declaration on its own, i.e.
not complementary to a substantive order.
In RRIA v AWU (1987) 67 WAIG 320 (IAC) (“Acosta’s
Case”), a declaration that the contemplated action of an
employer to dismiss an employee was held,
notwithstanding that the declaration stood alone and was
not complementary to a substantive order, to be
competent. Brinsden J held that such an opinion was not
inconsistent with what he had held in Metropolitan (Perth)
Passenger Transport Trust v Gersdorf (IAC)(op cit)
because, in Acosta’s Case (op cit), the making of a
declaration in the terms sought and in which it was made,
was to be the foundation for the consequent act of
dismissal. Olney J agreed with Brinsden J. Kennedy J at
page 325 held that a general power to make a declaration
(as distinct from the particular power conferred by s.46
of the Act) was available, if it served the purpose of
resolving a dispute. Such a power, he observed, was to
be used with care.
The Industrial Appeal Court in Marshall v Management
Committee of the Geraldton Sexual Assault Referral
Centre (1995) 75 WAIG 1501 at 1503 (IAC) did not
decide the question. In Coles Myer Ltd trading as K-Mart
Discount Stores v SDA 72 WAIG 696, the Full Bench
applied the decision in Acosta’s Case (op cit).
In Hutchinson v Cable Sands (WA) Pty Ltd 79 WAIG
951 (FB), the majority of the Full Bench, Sharkey P and
Coleman CC, held, applying the authorities, that it was
within power to make a declaration in isolation as the
decision of the Commission. Further, the law is now in
this Commission, for those reasons, that such use of a
declaration is competent.
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36 In this case, the order was made within power because of
the ratio in Acosta’s Case (op cit), the declaration settled
rights and obligations in contemplation (in relation to the
WAPU’s members) of future acts as well as current
situations. Alternatively, as Kennedy J observed, the
declarations were used to settle a dispute and were within
power, even though the declarations stood alone and were
not complementary to other orders or declarations. Further
and perhaps more cogently, the declaration as
contemplated by the dicta of Kennedy J in Acosta’s Case
(op cit) were properly used in order to settle an ongoing
dispute. It was, in any event, not submitted with any force
that the orders were not a valid exercise of discretion or
appropriate, having regard to Kennedy J’s dicta in Acosta’s
Case (op cit).
37 The declarations made, I am satisfied for those reasons
and on those authorities, were clearly made validly and
within power. In any event, if they were not, the proper
order would be to quash the decision appealed against,
and then there would be no obstacle to the matter being
determined by competent orders by the Commission at
first instance.
38 However, all of those observations are subject to whether
the Commissioner had the jurisdiction to hear and
determine the matter at all, a point raised by Ground 3.
Subject to that observation, I do not find Ground 1 made
out.
Ground 2
39 The complaint in relation to Ground 2 is that the
Commissioner erred in law and acted in excess of
jurisdiction in declaring that, in using the power of
removal vested in him under s.8 of the Police Act, the
Commissioner of Police is obliged to ensure that natural
justice is afforded to any Police Officer, the subject of
such power is the natural justice available to a Police
Officer if he was the subject of proceedings under s.23
and s.33E of the Police Act.
40 It is necessary, in the course of considering this ground
and the submissions relating thereto, to canvass a number
of sections of the Police Act. It will be necessary to
consider some of those sections further in relation to
Ground 3 of the Grounds of Appeal.
41 For convenience, I will now refer to those sections and
reproduce the same or relevant extracts where appropriate.
42 By virtue of s.5 of the Police Act, the Governor may
appoint—
“a fit and proper person to be Commissioner of Police throughout the said State, ....
and every Commissioner of Police shall be charged
and vested with the general control and management
of the Police Force of the said State, and also of any
special Constables....”
43 S.6 of the Police Act empowers the Governor to appoint
(my emphasis) commissioned officers under his hand—
“.... and such commissioned officers shall be subject to the control and discipline of the Commissioner
of Police, and shall be respectively charged with the
government and superintendence of such portion of
the Police Force as such Commissioner may from
time to time direct.”
44 S.7 of the Police Act provides for the appointment (my
emphasis) of non-commissioned officers and constables
by the Commissioner of Police, subject however to the
approval of the Governor—
“.... and such non-commissioned officers and constables shall have all such powers and privileges, and
be liable to all such duties and obligations as any
constable duly appointed now or hereafter may have,
or be liable to, either by the common law, or by virtue of any statute law now or hereafter to be in force
in the said State.”
45 S.9 of the Police Act empowers the Commissioner of
Police, with the approval of the Minister, to frame rules,
orders and regulations “for the general government of
the members of the Police Force and of police cadets”,
including for their “control, management, and discipline”.
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46 S.10 of the Police Act reads as follows—
“No person shall be capable of holding any office
(my emphasis), or appointment in the Police Force,
or of acting in any way therein, until he shall have
subscribed the following engagement, namely—
I, A.B., engage and promise that I will well
and truly serve our Sovereign Lady the Queen,
in the office of [Commissioner of Police, inspector, sub-inspector, or other officer, or
constable, as the case may be], without favour or affection, malice, or illwill, until I am
legally discharged; that I will see and cause
Her Majesty’s peace to be kept and preserved,
and that I will prevent, to the best of my power,
all offences against the same; and that, while
I shall continue to hold the said office, I will,
to the best of my skill and knowledge, discharge all the duties thereof faithfully
according to law.
And the said engagement shall be subscribed in the
presence of and attested by a Justice or commissioned
officer of the force.”
All Police Officers are required by the Police Act to
subscribe to the above engagement.
47 S.11 of the Police Act prescribes as follows—
“Every person, on subscribing such engagement,
shall be thereby bound to serve Her Majesty as a
member of the Police Force, at the current rate of
pay for such member, and until legally discharged,
from the day on which such engagement shall have
been subscribed: Provided that no such engagement
shall be set aside for the want of reciprocity: Provided further, that such engagement may be cancelled
at any time by the lawful discharge, dismissal, or
removal from office of any such person, or by the
resignation of any such person being accepted by
the Commissioner of Police.”
48 S.12 of the Police Act prescribes as follows—
“No non-commissioned officer or constable shall be
at liberty to resign his office, or to withdraw himself
from the duties thereof, notwithstanding the period
of his engagement shall have expired, unless expressly authorized in writing to do so by the
Commissioner of Police, or unless he shall have given
to such Commissioner 3 calendar months’ notice of
his intention so to resign or withdraw, if stationed
north of the 18th parallel of south latitude or one
calendar month’s notice if stationed elsewhere, and
every member who shall so resign or withdraw himself without such leave or notice shall, upon
conviction thereof by any 2 or more Justices, be liable to forfeit all arrears of pay then due to him, and
to a penalty of not more than $50, or may be committed to prison for a period not exceeding 14 days.”
49 Part II of the Police Act, which commences with s.9 and
includes s.10 to s.33 inclusive, deals with duties,
regulations and discipline of the Police Force. S.8 is in
Part I, a different part of that Act. S.23 prescribes the
manner in which disciplinary measures are to be taken.
S.33E prescribes a right of appeal to a member of the
Police Force or a police cadet who has been convicted,
upon a summary investigation, by the Commissioner or
other officer appointed by the Commissioner, of an
offence against the discipline of the Police Force.
50 The appeal lies against the decision and punishment, if
the person concerned is punished, i.e. discharged or
dismissed from the Police Force, suspended from duty,
reduced in rank, fined or transferred by way of
punishment. The leading authority in this area and one
which binds this Commission is the reasons for judgment
of the Full Court in Re an application for Certiorari;
Parker & Others v Miller and Others (Supreme Court
Library No 980249) (“Parker’s Case”) per Malcolm CJ
and Ipp J (Franklyn J dissenting). The following can be
extracted from those reasons for judgment—
1. Save for minor amendments by s.3 of the Police
Act Amendment Act 1969, s.8 of the Police Act
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remains in the form in which it was enacted in
1892 (per Malcolm CJ at page 55 of his views).
2. The statutory power of dismissal conferred on
the Commissioner of Police by s.8 was distinct
from resort to the Crown prerogative and could
not be equated with termination by the Commissioner as an act done at the will or pleasure of the
Crown. The power is just that, a statutory power.
3. S.8 must be read in the context of the disciplinary provisions of s.23 of the Police Act and the
requirements of natural justice which are clearly
imported into disciplinary proceedings under that
section.
4. That exercise of power is reviewable, its width
does not render the same power exercisable under a royal prerogative.
5. S.8 is part of a scheme incorporated in the Police
Act.
6. Since the Commissioner of Police is not the
Crown, the discharging (or removal/suspension)
of an officer cannot be seen as an act done at the
will or at the pleasure of the Crown.
7. Accordingly, it was wrong to do so without affording natural justice or procedural fairness.
51 In my opinion, the Commissioner at first instance was
right, subject of course to the question of jurisdiction
raised by Ground 3, in finding that there was a right in
the officers concerned to be accorded natural justice. (That
was the view of all three judges in Parker’s Case (op cit).)
52 In my opinion, the dicta of Gibbs CJ at page 353 and
Wilson J at page 361 in O’Rourke v Miller (1985) 156
CLR 342 apply and are the correct prescription of what
constitutes procedural fairness, for the purposes of the
Police Act. I respectfully adopt what Gibbs CJ said, at
page 353, or at least s.8 thereof, where suspension and
removal, and not the distinctly different act of dismissal
or other sanctions is occurring. There is nothing to
distinguish the approach in O’Rourke v Miller (HC)(op
cit) as the proper approach—
“In the present case the Chief Commissioner was
not required to hold a formal hearing or to be satisfied beyond reasonable doubt that the appellant had
been guilty of the misconduct alleged before he
reached a decision to terminate the appellant’s provisional appointment. It would be enough if the Chief
Commissioner, having given the appellant a fair opportunity to be heard, considered in good faith that
the appellant was not fit to occupy the office of constable or that there was a real doubt about his
suitability. If in fact the appellant had been charged
before the Police Discipline Board and that Board
had given him the benefit of the doubt because it
was faced with a conflict of testimony between the
two girls and the two policemen, it would still have
been open to the Chief Commissioner to terminate
the appellant’s appointment. It is of great importance
to the public that persons whose conduct or character is doubtful should be kept out of the police force
and the system of probationary appointments is one
means of achieving that end. The Chief Commissioner, in exercising his power under reg. 212 to
terminate the appointment of a probationary constable, has, to use the words of Murphy J. in the Full
Court of the Supreme Court, “not only the power
but also the responsibility to weed out persons concerning whom he entertains any reasonable doubts”.”
53 I adopt, too, what Wilson J said, at page 360-361, as to
the nature of the procedural fairness to be afforded. I think
that such an approach is consonant, too, insofar as it needs
to be with the well accepted approaches in the industrial
law—
“The argument fails at the outset because the
premises on which it is based cannot be sustained.
First, his appointment was not terminated because
he was found to have committed an offence. The
relevant question was not whether he was guilty of
an offence but whether on all the information
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available to the Deputy Commissioner he possessed
the qualifications which rendered him suitable for
appointment. The appellant had no right to have the
judgment of a Police Discipline Board based as it
would be on a strict onus of proof in relation to a
particular incident substituted for the experienced
judgment of his suitability by the Deputy Commissioner. Nor did the mandates of procedural fairness
oblige the Deputy Commissioner to subject the civilian complainants to the embarrassment and stress
of an inquiry in which they would confront the appellant and submit to cross-examination on his
behalf. The argument proceeds on a misconception
of the position of a probationary constable. He has
no right to confirmation merely because he passes
the retention examination and receives a favourable
report from his superiors. He has no right beyond
the right to expect a bona fide decision by the Chief
Commissioner on his suitability to continue as a
member of the police force with the proviso that if
any material on which that decision might be based
is adverse to him then the substance of that material
will be made known to him and an opportunity given
to him to make his response: see Chief Constable of
the North Wales Police v. Evans (17). The record
here shows that the appellant was interviewed over
a period of months by a number of senior police
officers. He was fully informed of the conduct complained of and given every opportunity to make his
response, which he did. I agree with the conclusion
of the Full Court that the procedures followed satisfied the dictates of fairness.”
54 (See also the application of those dicta in R v
Commissioner of Police; Ex parte Ramsey [1992] 2 Qd
R 171, applied by Malcolm CJ and Ipp J in Parker’s Case
(op cit).)
55 I am of opinion, for those reasons, that, subject to my
findings as to Ground 3 and/or Ground 4, that ground of
appeal is not made out.
Ground 3
56 This is the fundamental ground of appeal. By Ground 3,
the appellants complained that the Commissioner erred
in law in finding that he had jurisdiction to deal with the
application before him because there was no “industrial
matter”, as defined in s.7 of the Act.
57 It is trite to observe that the Commissioner had no
jurisdiction in relation to the matter before him, unless it
was an “industrial matter”, as defined. An “industrial
matter” is defined in s.7 of the Act as follows—
““industrial matter” means, subject to section 7C,
any matter affecting or relating to the work, privileges, rights, or duties of employers or employees in
any industry or of any employer or employee therein
and, without limiting the generality of that meaning, includes any matter relating to —
(a) the wages, salaries, allowances, or other remuneration of employees or the prices to be
paid in respect of their employment;
(b) the hours of employment, leave of absence,
sex, age, qualification, or status of employees
and the mode, terms, and conditions of employment including conditions which are to
take effect after the termination of employment;
(c) the employment of children or young persons,
or of any person or class of persons, in any
industry, or the dismissal of or refusal to employ any person or class of persons therein;
(d) any established custom or usage of any industry, either generally or in the particular
locality affected;
(e) the privileges, rights, or duties of any organization or association or any officer or member
thereof in or in respect of any industry;
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(f) in respect of apprentices or industrial trainees—
(i) their wage rates; and
(ii) subject to the Industrial Training Act
1975—
(I) their other conditions of employment; and
(II) the rights, duties, and liabilities
of the parties to any agreement
of apprenticeship or industrial
training agreement;
[(g) and (h) deleted]
(i) any matter, whether falling within the preceding part of this interpretation or not, where —
(i) an organization of employees and an
employer agree that it is desirable for
the matter to be dealt with as if it were
an industrial matter; and
(ii) the Commission is of the opinion that
the objects of this Act would be furthered if the matter were dealt with as
an industrial matter;
but does not include—
(j) compulsion to join an organization of employees to obtain or hold employment;
(k) preference of employment at the time of, or
during, employment by reason of being or not
being a member of an organization of employees;
(l) non-employment by reason of being or not
being a member of an organization of employees; or
(m) any matter relating to the matters described in
paragraph (j), (k) or (l)”
By the ground of appeal, the appellants complain that an
industrial matter can only arise under the Act “in
connection with an employer and employee”. Further,
the appellants go on to assert that the appellants, the
subject of the application, are not in the relationship of
employer to the Police Officers because they are in the
service of the Crown.
An “employer” and an “employee” are defined by s.7 of
the Act.
It is noteworthy that jurisdiction is not conferred on the
Commission with respect to a dispute concerning an
industrial matter, but is conferred in respect of an industrial
matter (see RGC Mineral Sands Ltd and Another v
CMETSWU 80 WAIG 2437 at 2443 (IAC) per Parker J,
with whom Kennedy J and Scott J agreed).
There is ample authority in the Commission that an
industrial matter is one which affects or relates to the
work, privileges, rights or duties of employees or
employers (as defined) in an industry.
It is quite clear, from the plain words of the definition of
“employee”, that a person is an employee who is party to
a contract of service. Definition (a) makes that clear. It is
also clear that an “employee” is a person whose usual
status is that of employee, i.e. employee as otherwise
defined in s.7 of the Act (see definitions (a), (c) and (d)
of “employee”). Thus, a person employed as a canvasser
and remunerated by commission is an employee (see
definition (c)). Further, an employee, as defined, and the
subject of a contract of service, who is the lessee of
vehicles, tools, etc. (I paraphrase, is an employee).
Obviously, a Police Officer is not a canvasser and not a
person who is the lessee of tools or vehicles, but is
otherwise an “employee”.
Quite plainly, a public officer or an officer of the Crown,
in the proper sense of that word, who is not an
“employee”, as defined; nor does a person so appointed
enter into a contract of employment or service; nor does
such an officer have an employer.
An “industry” is defined by s.7 of the Act to mean—
““industry” includes each of the following—
(a) any business, trade, manufacture, undertaking,
or calling of employers;
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(b) the exercise and performance of the functions,
powers, and duties of the Crown and any Minister of the Crown, or any public authority;
(c) any calling, service, employment, handicraft,
or occupation or vocation of employees,
whether or not, apart from this Act, it is, or is considered to be, industry or of an industrial nature, and
also includes—
(d) a branch of an industry or a group of industries”
The ambit of the definition of “industrial matter” is
canvassed in an authoritative manner in RGC Mineral
Sands Ltd and Another v CMETSWU (IAC)(op cit) The
question is whether commissioned officers, noncommissioned officers and constables are employees and
the appellants are employers, and whether they are
employers and employees in an “industry”. Conditional
facts which constitute ingredients of an industrial matter,
as defined, depend, to a large extent, on whether a person
is an employer and/or employee, as defined.
First, there is no evidence of any express written or oral
contract of service. Commissioned officers are appointed
by the Governor, and are subject to the control and
discipline of the Commissioner of Police who, himself,
is appointed by the Governor. They are appointed by
operation of the provisions of the Police Act. There was
no submission in support of the proposition that the
Minister was an employer and no submission to that effect.
There is nothing in the Police Act or otherwise before the
Full Bench to establish that the Minister employs Police
Officers. In any event, the approval of the appointment
of an officer (whether Police Officers or not) or the
appointment of an officer by or at the behest of the
Minister, does not render that person the Minister’s
employee, as Police Officers, at common law.
Non-commissioned officers are appointed by the
Commissioner of Police, the officer vested with the
general control and management of the Police Force (see
s.5, s.6 and s.7 of the Police Act supra) pursuant to the
provisions of the Police Act.
There is no evidence or even any submission of conviction
that they enter into a contract of service, or that it would
be competent for them to do so. Ipso facto, if they are
“officers”, they cannot competently enter a binding
contract of service.
Thus, all members of the Police Force become members
of that force because the Governor, representing the
Crown, and the Commissioner, an officer appointed by
the Governor, pursuant to the Police Act, appoint them
pursuant to the statute.
Further, no person is capable of holding any office or
appointment or acting in any way under the Police Act
until he has “subscribed to” the form of engagement
reproduced above in s.10 of the Police Act.
The engagement is an engagement to service the Queen,
to keep Her Majesty’s peace, to prevent crime, etc “in the
office of (rank of officer)”. The engagement, too, is to
well and truly serve the Queen “until I am legally
discharged”. That phrase connotes a termination of service
which is not in the final ability of the officer to decide.
Again, s.11 of the Police Act adds to that by prescribing
that every person, on subscribing such engagement, shall
“be clearly bound to serve Her Majesty” as a member of
the Police Force until legally discharged.
There is no contract to be terminated at the instance of
employer or employee. Indeed, no such engagement is
permitted to be set aside “by want of reciprocity” (see
s.11 of the Police Act). There is no mutuality of reciprocity
of contract and obligation (see Menner’s Case (op cit)).
However, more significantly, no non-commissioned
officer or constable shall be at liberty to resign his office
or to withdraw himself from the duties of that office, even
though the period of his engagement has expired, without
the leave of the Commissioner of Police or proper notice
of resignation. It is to be noted that any resignation must
be accepted by the Commissioner of Police.
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75 The relevant relationship between the Commissioner and
Police Officers does not arise by virtue of a contract of
service or employment. There is no contract of service.
The relationship of a Police Officer is with the Crown.
The force of which he is a member and a constable is
under the general control and management of an officer
appointed by the Governor, for that purpose, the
Commissioner of Police. Only the Governor may remove
from office commissioned officers (see s.8 of the Police
Act) and the Commissioner of Police, subject to the
Minister’s approval, may remove any non-commissioned
officer or constable.
76 All of these statutory features indicate the nature of the
office of Police Officer. She/he is a member of a force.
The Police Force is a regular service of the Crown. It is a
disciplined force of the Crown (see Fletcher v Nott (1938)
60 CLR 55 at 77; see also Enever v The King (1906) 3
CLR 969 at 982; New South Wales v Perpetual Trustee
Company (Limited) (1956) 92 CLR 113 at 120-121;
Attorney-General (NSW) v Perpetual Trustee Company
(Ltd) (HC)(op cit) at 254-255 and 303; Pense v Hemy
(FC) [1973] WAR 40 at 42).
77 As these authorities say and the terms of the Act provides,
and as Mr Tannin, on behalf of the appellants, correctly
submitted, a Police Officer’s service under the Police Act
is not dependent upon a contract but upon an engagement
prescribed and having a prescribed statutory effect. I
follow those authorities because they apply and, indeed,
I am bound by them. The relationship between the Crown
and the members of the Police Force is governed by statute
and regulation. The statute binds them in their occupation
and discharge of office. The words “engagement”, “oaths
of office”, and the word “office” are significantly used
throughout the relevant sections.
78 To support and illustrate that view, I make the following
observations.
79 Of course, at common law, a constable or Police Officer
was regarded as the holder of a public office and was
regarded as exercising an original and not a delegated
authority. Her/his acts were and are of a public nature
done by a public officer (see Enever v The King(HC)(op
cit) and Attorney-General (NSW) v Perpetual Trustee
Company (Ltd)(HC)(op cit) at page 237).
80 In Attorney-General (NSW) v Perpetual Trustee Company
(Ltd)(HC)(op cit) at page 273, Webb J said—
“A police constable has always been an arm of the
law and never a servant employed to do a masters
bidding on all occasions and in any circumstances.
His authority is original and not derived from a master or exercised on behalf of one, but is exercised on
behalf of the public.”
(See also per Kitto J at page 299.)
81 See also Pense v Hemy (op cit) at page 42, where Burt CJ
said—
“In other words the power presupposes and if exercised the product of its exercise presupposes a body
of law, independently existing concerning the powers, privileges, duties and responsibilities of the
constable .... the power given by the section was intended merely to deal with the disciplinary control
of constables, leaving the nature of their powers and
duties and the responsibility of their actions to be
governed by the common law as modified by statutes, if any, dealing with that subject.”
82 Konrad v Victoria Police and Another (1999) 46 AILR
1610 is not authority for the proposition that, at common
law and/or the purposes of this Act, a Police Officer is an
employee. It is authority for the proposition that, for the
purposes of the Workplace Relations Act 1996 (Cth), a
Police Officer is an employee; nor, because the reasoning
adopted in that case does not accord with the authorities,
my reasoning based on them and the Police Act above,
do I, with great respect, agree with the view taken by
Williams DP in Re: Australian Federal Police Association
(No. 2) (op cit) at pages 147-149, where the Deputy
President held that State Police Officers, including those
in this State, are employees (see also on appeal Re
Australian Federal Police Association (op cit).
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83 In any event, the learned Deputy President was making
the finding which he made on the definition of “worker”
in the Workplace Relations Act 1996 (Cth).
84 That a Police Officer is not an employee is supported by
P W Nichols Esq. in his erudite work “Police Officers of
Western Australia” (Butterworths) 1979, on pages 9-10,
where he notes, in relation to s.11 of the Police Act, that
the engagement preserved in s.11 is an interesting
historical survival, recalling the link between the
constables appointed in England by Justices of the Peace.
He also observes that, because of a constable’s status as a
Crown officer, he cannot be a “servant”.
85 Mr Graham F Smith, in his work “Public Employment
Law” (Butterworths) at pages 48-49, quotes with approval
the view of Mr D C Thompson in his article “Employment
and Law in the New South Wales Police Force” (1963) 4
Sydney Law Review, pages 404-415, especially page 409,
that, although the common law status of the constable
continues to be of prime importance, the modern Police
Force is essentially a creature of statute. Nowhere,
however, does he suggest that a Police Officer is not an
officer of the Crown. Indeed, by recognising the common
law status, he recognises that to be the case.
86 On a fair reading, the Police Act, its regulations and orders,
as I have observed, still enshrine the Police Officer as an
officer responsible to the Crown.
87 Indeed, as Ipp J observed in Parker’s Case (op cit), acting
and applying the ratio in Balog and Another v Independent
Commission Against Corruption (1990) 169 CLR 625 at
pages 635-636 by the whole Court that, where two
alternative constructions are open, that which is consonant
with the common law is to be preferred, found that Police
Officers were officers of the Crown.
88 In my opinion, that, with respect, is what the Police Act
provides and recognises and I follow His Honour’s
finding.
89 Moreover, it cannot be validly argued that a course of
conduct over many years where, as submitted, as if Police
Officers were employees, awards and later enterprise
bargaining agreements were made or entered into in
relation to the working conditions of Police Officers,
confers jurisdiction on the Commission.
90 Police are servants of no-one but the law itself (see Aspects
of Public Sector Employment by G J McCarry (The Law
Book Co Limited 1988), page 214, citing R v
Commissioner of Police of the Metropolis; Ex parte
Blackburn [1968] 2 QB 118 at 136 per Lord Denning
MR and at 138 per Salmon LJ.
91 Further, although Mr Momber for the WAPU submitted
otherwise, relying on Walton Stores (Interstate) Ltd v
Maher and Another 164 CLR at 387, estoppel cannot
operate in the face of the statute to confer jurisdiction or
otherwise. If it can do so, then the Full Bench was taken
to no authority to that effect.
92 As Isaacs J said, too, in Meyers v Casey [1913] 17 CLR
90 at 117—
It is true no consent of parties can supplement the
law of the land so as to give a tribunal any jurisdiction to dispense the King’s justice, which the law
does not itself confer. The law provides the exact
measure of that jurisdiction, and no private arrangement can add to it or take from it.”
93 Jurisdiction cannot be conferred by agreement between
the parties (see SGS Australia Pty Ltd v Taylor 73 WAIG
1760) where it does not exist.
94 Accordingly, because Police Officers are officers, they
are not employees. Because they are engaged and
appointed as officers and not parties to a contract of
employment, they are not employees. Because they have
no employer, they are not employees. Such, in my opinion,
is palpably the position. In any event, the Full Bench is
bound to so find by the authority of the High Court and
of the Full Court of this State in the authorities to which
I have referred in paragraphs 76, 79, 80, 81, 87 and 90 in
particular hereof.
95 Further, for the same reason, the Commissioner of Police
is not the employer of Police Officers. It was, as I have
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observed, not contended that the Minister is their
employer. They are not, therefore, persons employed by
an employer to do work for hire or reward (see definition
(a) of “employee” in s.7 of the Act). Further, it was not
contended that they came within the definition of
employee definitions (b), (c) and (d) in s.7 of the Act, nor
is there any evidence that they were. Police Officers are
indubitably officers of the Crown and not employees, for
those reasons, and I so hold.
96 Further, since Police Officers are not “employees”, as
defined in s.7 of the Act, but officers, and the
Commissioner of Police and the Minister of Police are
not “employers”, as defined in s.7 of the Act and, within
the meaning of “employer”, as a person, corporation, etc.
who employs employees pursuant to a contract of
employment, there was no “matter affecting or relating
to the work privileges, rights or duties of employers or
employees in any industry or of any employer or employee
therein”.
97 Accordingly, there was no “industrial matter”, as defined
in s.7 of the Act, and jurisdiction could not be conferred
on the Commission by s.23(1) of the Act, which reads as
follows—
“Subject to this Act, the Commission has cognizance
of and authority to enquire into and deal with any
industrial matter.”
98 I should add that I am conscious that an existing contract
of employment is not a sine qua non to the existence of
an “industrial matter”, as defined, (see RGC Mineral
Sands Ltd and Another v CMETSWU 80 WAIG 2437
(IAC). This was a case which involved determining
whether a class of persons were employees or officers of
the Crown.
99 The fact that there is alleged to be disputation between
the parties to this appeal, if it be the case, is not sufficient
to constitute an industrial matter, it is trite to observe. As
I have already observed, jurisdiction depends on the
existence of an industrial matter pursuant to s.23 of the
Act, not of “an industrial dispute” or a “dispute relating
to an industrial matter”.
100 There was no jurisdiction in the Commission to hear and
determine the application because it could not have
cognisance of and authority to enquire into and deal with
a matter which was not an “industrial matter”, as defined
(see s.23 of the Act).
Ground 4
101 By this ground, the appellants complain that the
Commissioner erred in law considering affidavit and other
material which were not in evidence in the proceedings
(see pages 43-44(AB)), as the Commissioner referred to
affidavits which were not tendered or admitted in evidence
in the proceedings.
102 The Commissioner, having canvassed some of the content
of the affidavits, observed “No positive findings can be
made on these claims”. However, he observed and found
that the “investigation process” was seriously flawed, and
not based on the Commission’s findings in an unreported
case which the Commissioner identified, without
providing a citation, as O’Reilly v Commissioner of Police
(unreported).
103 Certainly, in referring to the evidence, the Commissioner
erred in law (see Swarbrick v Swarbrick [1964] WAR
106 per Wolff CJ). However, it does not seem to have
been material to his decision.
104 Although it was not argued however, the reference to the
evidence constitutes a breach of s.26(3) of the Act and,
were it a ground of appeal, should, in my opinion, be
upheld because a breach of s.26(3) of the Act, in my
opinion, renders the proceedings invalid (see, generally,
Como Investments Pty Ltd v FLAIEU and Others 69
WAIG 1004 (IAC) and Stamco Pty Ltd and Others v SDA
72 WAIG 1279). That point was not, however, squarely
argued.
105 However, if the appeal were upheld on the ground as
framed, the proper course would be to suspend the
decision and remit the matter to another Commissioner
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to be heard. In the light of my findings as to Ground 3, it
is not significant.
FINALLY
106 There was no jurisdiction in the Commission to entertain
the application at first instance. Accordingly, the decision
was incompetent and was and is a nullity.
107 I have considered all of the material and submissions. I
would, for those reasons, quash the decision at first
instance, it being a nullity, having been made without
jurisdiction.
SENIOR COMMISSIONER G L FIELDING—
108 The background to this appeal is set out in the reasons of
the President.
109 The Industrial Relations Commission is a creature of
statute. It has no inherent jurisdiction. It therefore has
only the jurisdiction and powers given to it by statute.
(see: The Registrar of the Western Australian Industrial
Relations Commission v The Communications, Electrical,
Electronic, Energy, Information, Postal, Plumbing and
Allied Workers Union of Australia, Engineering and
Electrical Division WA Branch (1999) 79 WAIG 2975 at
2976).
110 Section 34 of the Industrial Relations Act 1979, by which
the Commission is established, clearly authorises the
Commission in the exercise of its jurisdiction to make a
declaration. The extent of that power has been the subject
of conflicting authority at least until recent times. (see:
Hutchinson v Cable Sands (WA) Pty Ltd (1999) 79 WAIG
951 at 953). Accepting for these purposes that in an
appropriate case the Commission may make a declaration
only as a means of resolving an industrial matter, this is
not such a case. The declaration was not so much
concerned with the merits of the industrial matter before
the Commission, assuming the matter in question to be
an industrial matter, but simply a declaration of the
existing rights of the parties said to flow directly from
the provisions of the Police Act 1892. The Commission
is not a superior court with supervisory jurisdiction over
the laws of Western Australia, and in particular those
prescribed under the Police Act 1892, nor does it have
general equitable jurisdiction enabling it to grant
declaratory relief in the form of a declaration of right of
the kind made on this occasion. In my view it is one thing
to make a declaration regarding the merits or otherwise
of some industrial matter but quite another to make what
is in effect a bald declaration of right with respect to the
provisions of the Police Act 1892, or indeed any other
legislation in this State.
111 If, contrary to my view, the Commission were empowered
to make a declaration of the kind now in question the
appeal should still succeed on the ground that the learned
Commissioner erred in his interpretation of the Police
Act 1892. With all respect to the learned Commissioner,
there is no warrant to conclude, as he did, that the
provisions of s 8 are governed by the provisions of s 23
and s 33E of the Act. Section 8 provides a vehicle for the
Governor, and in some cases the Commissioner of Police
with the approval of the Minister, to remove members of
the Police Force from the Force. That is an act which is
quite separate and distinct from the act authorised by s
23. That section authorises the Commissioner to charge
a member of the Police Force with “an offence against
the discipline of the Police Force”. Where a member has
been found guilty of such an offence s 33E of the Act
gives the member a right of appeal to the Police Appeal
Board. A person convicted of such an offence is liable to
be discharged or dismissed from the Force simply by order
of the Commissioner of Police. Not only is it self-evident
that that action is quite different from the act of removal
as envisaged by s 8, but it is evident from the express
provisions of the Act. Section 11 provides that
membership of the Police Force is to continue until
“lawful discharge, dismissal, or removal” from the Police
Force. Clearly the legislation envisages a distinction
between discharge and dismissal under s 23 and removal
under s 8. This is consistent with the fact that s 8 appears
in that Part of the Act dealing with the appointment of
members of the Police Force, whereas s 23 and s 33E
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appear in that Part of the Act dealing with the regulation,
duties and discipline of the Force.
As counsel for the Appellant contends, in effect, s 8 is a
management tool. It is not a disciplinary provision but
one designed to ensure that the integrity of the Police
Force is not undermined. As was pointed out in Menner
& Ors v Falconer, Commissioner of Police (1997) 74 IR
472, this section is not a punitive provision. Instead, as
mentioned in Minister for Police and Commissioner for
Police v Smith (1993) 73 WAIG 2311, the provision is
designed to maintain proper standards of conduct by
members of the Police Force and to protect the reputation
of the Force rather than to extract retribution. (see too:
Hardcastle v Commissioner of Australian Federal Police
and Another (1984) 53 ALR 593 at 597.)
The learned Commissioner suggested that his conclusion
was supported by the observations of the Supreme Court
in Parker v Miller and Ors, unreported; SCt of WA;
Library No 980249S; 8 May 1998, and in particular the
observations of the Chief Justice, that—
“s 8 must be read in the context of the disciplinary
provisions in s 23 of the Act and the requirements of
natural justice which are clearly imported into disciplinary proceedings under that section.”
In my view it is reading too much into the decision in
that case, and in particular the decision of the Chief
Justice, to suggest, as did the learned Commissioner, that
in utilising the powers vested in him by s 8 of the Police
Act 1892, the Commissioner of Police is not only obliged
to ensure natural justice is applied to members of the
Police Force affected by the decision but that
“natural justice in that sense is the natural justice
available to a police officer [as] if he was subject to
proceedings under s 23 and s 33E of the Police Act
1892.”
In my opinion, the import of that decision, so far as is
relevant for these purposes, is that having regard to the
provisions of s 23 and s 33E of the Police Act 1982 the
powers given to the Commissioner of Police by s 8 of the
Act cannot be exercised without regard for the principles
of natural justice. Were it otherwise the strict regime
established by s 23 and s 33E, which is clearly designed
to ensure that natural justice is afforded to members of
the Police Force as a condition precedent to discharge or
dismissal, could be avoided by the Commissioner of
Police utilising the power under s 8. As the Chief Justice
pointed out, that result is too strange to contemplate. That
facet together with consideration of the decided cases in
other jurisdictions meant that the exercise of such a power
carried with it an obligation to ensure that natural justice
was afforded to the members of the Police Force affected
by the decision. However, that is not to say that the
Commissioner of Police was obliged to go through the
same or much the same process as that stipulated in s 23
and s 33E of the Police Act 1892. Indeed, that would be
impossible. In the case of the power under s 23 it is
conditional upon the conviction of a breach of discipline
which in turn requires that a formal “charge” must first
be laid by the Commissioner of Police. The Commissioner
of Police cannot manufacture a charge if none exists. He
may nonetheless be concerned enough about the conduct
of the member of the Police Force to want him removed
from the Force. The decided authorities, including the
decisions in Menner and in Parker, make it clear, if there
was ever any doubt, that that would be a legitimate basis
for utilising the power under s 8. Moreover, the right of
appeal under s 33E is dependent on there being a
conviction for a breach of discipline. The right of appeal
therefore has no relevance to the exercise of the power
under s 8. There is no other appellate process prescribed
under the Act. In the circumstances, it might legitimately
be inferred that Parliament did not intend there to be an
appeal in the case where persons were removed from the
Police Force under s 8 of the Police Act 1892. It cannot
be the case that because there is no right of appeal the
Commissioner of Police cannot lawfully exercise the
powers given by s 8. To hold otherwise is, in effect, to
redraft the Act. Counsel for the Appellant quite properly
conceded that the powers vested in the Commissioner of
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Police under s 8 of the Police Act 1892 were constrained
by the rules of natural justice. Natural justice can take
many forms. The right of appeal is not a necessary
ingredient of natural justice.
My view of grounds 1 and 2 of the appeal renders it
unnecessary to consider the other grounds of appeal.
Much of the argument in support of the appeal concerned
ground 3; that is, that the matter was not properly before
the Commission, it not being an “industrial matter” by
reason of the fact that members of the Police Force could
not be considered properly as “employees” for the
purposes of the Industrial Relations Act 1979. In the
circumstances I feel bound to make some observations
regarding that issue.
There is considerable decided authority, which if not
binding on this Commission should be taken to be highly
persuasive, to the effect that members of the Police Force
in this State are not employees, at least at common law.
In that event, having regard for the definition of
“employee” in the Industrial Relations Act 1979, which
essentially replicates the common law, a good case can
be made that members of the Police Force are not
employees for the purposes of that Act.
The decision of the High Court in Enever v The King
(1906) 3 CLR 969, the decision of the Privy Council in
Attorney-General for New South Wales v Perpetual
Trustee Company (Ltd) (1955) 92 CLR 113, and the
decision of the Supreme Court in this State in Pense v
Hemy (1973) WALR 40 all support the position that police
officers are not employees. There are numerous other
cases, many of which are referred to in the decision of
the Australian Industrial Relations Commission in Re
Australian Federal Police Association (No 2) (1993) 51
IR 122, to which the learned Commissioner referred.
Although in that case members of the various State Police
Forces, including the Western Australia Police Force, were
held to be employees for the purposes of the Industrial
Relations Act 1988 (Cth) subsequent decisions of other
tribunals have upheld the traditional view that members
of a Police Force, not being employees at common law,
do not fall within the scope of industrial relations
legislation. That was held to be the case in respect of a
member of the Western Australia Police Force by the
Industrial Relations Court of Australia in Ferguson v
Commissioner of Police (1997) 72 IR 145). Furthermore,
a Full Bench of the Australian Industrial Relations
Commission in reviewing the decision of Williams DP in
Re Australian Federal Police Association (No 2) (supra)
acknowledged that “there is nothing in the Police Act
1892 (WA) which would seem to alter the common law
position” that members of the Police Force are not
employees, although the Full Bench concluded that
because there had been an “apparent acceptance of the
jurisdiction of the WAIRC in relation to police” they
should be taken as employees for the purposes of that
Act. (see: Re Australian Federal Police Association (1997)
73 IR 155 at 159 and at 160).
It is undeniably the case that for many years without
question the Western Australian Police Union of Workers,
successive Commissioners of Police, and seemingly
successive Ministers for Police have been content to act
as though the Western Australian Industrial Relations
Commission had jurisdiction over what would normally
be regarded as industrial matters affecting the Police Force
in this State. That reasonably carried with it the
implication that members of the Police Force were
employees, at least for the purposes of the Industrial
Relations Act 1979. Any doubt as to that would seem to
have been put aside with the registration of the current
industrial agreement entitled the West Australian Police
Service Industrial Agreement for Police Act Employees,
covering members of the Police Force in this State. That
is a deed of the Commissioner of Police and of the Union
rather than the product of a decision of the Commission.
Whether this history of itself is sufficient to enable the
Commission to interpret the Act as extending to members
of the Police Force is a matter which is open to question.
Ordinarily, parties cannot give the Commission
jurisdiction which it does not have.
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120 This is apparently the first occasion on which the
jurisdiction of the Commission has been challenged. The
question was raised but deliberately not taken by the
parties in Minister for Police and Commissioner of Police
v Smith (supra). Likewise, the point was not taken in the
subsequent case of The Minister for Police v Western
Australian Police Union of Workers (1995) 75 WAIG
1504. Indeed, as Franklyn J observed in that case, which
concerned the import of definition of “industrial matter”
the context of conditions of conditions of “employment”
for members of the Police Force in this State—
“It is not suggested before us that the relationship
between the Police Commissioner on the one hand
and members of the Police Force and cadets on the
other, is not that of employer and employees. It is
not suggested and, indeed, is accepted, that they are
respectively employer and employees in the industry of law enforcement.”
121 It is to be noted that Rowland J agreed with the reasons
published by Franklyn J.
122 It has to be acknowledged that of recent years various
courts and tribunals have adopted the view that police
officers do fall within the ambit of industrial relations
legislation. Most recently the Federal Court in Konrad v
Victoria Police (State of Victoria) and Another (1999)
165 ALR 23 has reaffirmed that members of the Victoria
Police Force are employees for the purposes of the
Industrial Relations Act 1988 (Cth). The Court accepted
that police officers were not employees at common law,
but nonetheless held, having regard to the provisions of
relevant International Labour Organisation conventions,
to which that Act was designed to give effect or further
effect, that the Act should be interpreted widely enough
to include members of the Victoria Police Force, at least
for the purposes of termination of employment. Of course,
those considerations have no application to a
consideration of the meaning and effect of the Industrial
Relations Act 1979. However, observations by Anderson
J in Menner to the effect that the relationship between
the Crown and a member of the Police Force “is that of
servant to master notwithstanding that the constable has
specific powers and duties which he must execute as a
matter of independent responsibility. [Attorney-General
for New South Wales] v Perpetual Trustee Company (Ltd)
(1951) 85 CLR 237 at 248-249, 252”, suggest that
members of the Police Force in this State might properly
be taken as employees for the purposes of the Industrial
Relations Act 1979. That would be consistent with the
opinions expressed by a Full Bench of the Australian
Industrial Relations Commission in re Australian Federal
Police Association (No 2) (supra), albeit that it was arrived
at by a different process of reasoning. The Industrial
Relations Court of Australia in Cook v The Commissioner
of Police (1996) 66 IR 361 has likewise held that members
of the Police Force in Western Australia are employees
for the purposes of the Workplace Relations Act 1996
(Cth). A somewhat similar view, albeit in respect of
different statutory provisions, was taken by the New South
Wales Industrial Commission in re Police Officers
Industrial Agreement [1981] AR 272 in respect of police
officers in New South Wales. Apart from these authorities,
it could be said fairly that the basis on which the Police
Force in this State is managed gives reason to conclude
that members of the Force are both officers and employees
of the Crown. [cf. Oceanic Crest Shipping Co. v Pilbara
Harbour Services Pty Ltd (1986) 160 CLR 626]. Although
the authority of police officers is derived from their office,
their duties are derived largely from the dictates of the
Commissioner of Police. There is thus much to be said
for the view that members of the Police Force in this State
should be considered as employees for the purpose of
the Industrial Relations Act 1979. However, that is a
matter upon which, for the reasons indicated, I need not
express a conclusive opinion on this occasion.
123 If members of the Police Force in this State are considered
to be employees, it is seriously open to question whether
the employment relationship is one with either the
Commissioner of Police or the Minister. The better view
is as suggested in Menner, that the employer-employee
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relationship exists with the Crown in right of the State. It
is not the case, as counsel for the Respondent appeared
to suggest, that the Public Sector Management Act 1993
provides for the Commissioner of Police to be the
employer. That Act deems the Commissioner of Police
to be the employer of public servants employed in the
Police Service. However, by reason of Sch I of the Act,
members of the Police Force, as distinct from civilians
employed in the Police Service, are excluded from the
scope of the Public Sector Management Act 1993.
124 It follows, in my opinion, that the appeal should be upheld
and the decision of the learned Commissioner quashed.
COMMISSIONER P E SCOTT—
125 I have had the benefit of reading the reasons for decision
of His Honour, the President and of the Senior
Commissioner. There is no need for me to recite the
background or the grounds of appeal.
126 As to Ground 1, I respectfully agree with the reasons for
decision of the Senior Commissioner. I agree that there
is no power to make a declaration of existing rights
flowing on directly from the provisions of the Police Act
1892. The declaration made by the learned Commissioner
at first instance is not one regarding the merits or otherwise
of an industrial matter but is, in effect, an interpretation
of the Police Act 1892. The declaration is not one which
is appropriately made under the Industrial Relations Act
1979, this Commission being a creature of statute and
not one with inherent jurisdiction.
127 As to Ground 2, I also agree with the Senior
Commissioner that this ground is made out. Natural justice
does not require a particular process or particular steps
to be taken, but is able to be served by a range of processes
appropriate to the particular circumstances. There is no
one formula to fit all cases where the application of the
principles of natural justice is appropriate. The two
processes set out in the Police Act 1892 contemplate quite
different circumstances, and had Parliament intended that
the processes set out in s.23 and s.33E apply to s.8, one
could reasonably assume that it would have so provided.
128 As to Ground 3, because the decision of the learned
Commissioner is to be quashed on the basis of Grounds
1 and 2 being made out, there is no need, at this point, for
this issue to be conclusively determined. However, having
said that I tend to the view, based upon the authorities
referred to by both His Honour the President and the
Senior Commissioner, that the issue of whether members
of the Police Force are employees for the purposes of the
Industrial Relations Act 1979 is to be based on the
common law approach and the absence of a more detailed
and specific definition of employee in that Act. The
historical view has been, as described by His Honour,
that for the purposes of the Industrial Relations Act 1979,
members of the Police Force are not employees. However,
recent decisions describe a dual capacity for members of
the Police Force, which can include them being
employees. These recent decisions are mostly based upon
Commonwealth industrial legislation which rely on a
broader definition of employee, taking account of the
requirement for that Commonwealth legislation to give
effect to International Labour Organisation conventions.
The Industrial Relations Act 1979 requires no such
consideration or broader application of the definition.
129 Accordingly, without the necessity of deciding the matter
conclusively, I tend to the view that the members of the
Police Force in this State are not employees although in
light of recent history and developments, this matter
requires further consideration. I say this particularly in
light of the approach taken by the respondent during the
course of the hearing of this matter by the Full Bench,
which was one of complaint that the issue had been taken
by the appellant in light of decades of history of
acceptance of the jurisdiction of this Commission, without
dealing with the issue of the legal nature of the relationship
in any substantial way.
130 Therefore, on the basis that Grounds 1 and 2 are made
out, I would uphold the appeal and quash the decision at
first instance.
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THE PRESIDENT—
131 For those reasons, the appeal is upheld and the decision
at first instance quashed.
Order accordingly

2000 WAIRC 01255
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE HONOURABLE MINISTER OF
POLICE,
COMMISSIONER OF POLICE,
APPELLANTS
v.
WESTERN AUSTRALIAN POLICE
UNION
OF
WORKERS,
RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
SENIOR COMMISSIONER G L
FIELDING
COMMISSIONER P E SCOTT
DELIVERED
TUESDAY, 14 NOVEMBER 2000
FILE NO/S
FBA 38 OF 2000
CITATION NO. 2000 WAIRC 01255
_______________________________________________________________________________

Decision
Appearances
Appellants

Respondent

Appeal upheld and decision at first
instance quashed.
Mr G T W Tannin (of Counsel), by leave,
and with him,
Mr R J Andretich (of Counsel), by leave
Mr P R Momber (of Counsel), by leave

_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full Bench
on the 9th day of October 2000, and having heard Mr G T W
Tannin (of Counsel), by leave, and with him Mr R J Andretich
(of Counsel), by leave, on behalf of the appellants and Mr P R
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November 2000, it is this day, the 14th day of November 2000,
ordered and declared as follows—
(1) THAT appeal No FBA 38 of 2000 be and is hereby
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(2) THAT the decision of the Commissioner made on
the 14th day of July 2000 in matter No CR 81 of
2000 be and is hereby quashed.
By the Full Bench
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Reasons for Decision.
THE PRESIDENT—
1 This is an appeal against the decision of the Commission,
constituted by a single Commissioner, made on 13
October 2000 in matter No 604 of 2000, being against
orders 7, 11, 12, 15 and 16 in the decision. That order
was delivered on 13 October 2000 and deposited in the
office of the Registrar on 16 October 2000.
2 The Notice of Appeal was filed on 3 November 2000.
The appeal is made pursuant to s.49 of the Industrial
Relations Act 1979 (as amended) (hereinafter referred to
as “the Act”).
GROUNDS OF APPEAL
3 The grounds of appeal upon which the decision is
appealed against are as follows—
“1) That the applicant, Mr James Leslie Butterfield,
is to be reinstated at the Jackson Road site Goldfields Contracting Pty Ltd owns this site.
2) The shortage of work has been misunderstood to
be at the Jackson Road site and not the Kalamunda
Road work site. The Kalamunda Road work site
is where Mr. Butterfield was employed. This site
has now closed.
3) The amount of $31,018.43 ordered to repay, being the loss of earnings, should be reduced by
the amounts for annual leave and notice in lieu,
which was paid in the termination pay. The total
amount is $6,036.10.
4) The amount of $31,018.43 should also be reduced
by Mr. James Butterfield’s Centrelink payments
he received as unemployment benefits for the
corresponding period.
5) Reinstatement is not possible due to the fact that
Pollock Nominees has ceased to operate; therefore, there are no positions available.”
4 At the conclusion of the submissions for the appellant,
the appellant sought leave to amend the grounds of appeal
to add Ground 6 in the following terms—
“6) That the Commission at first instance erred in
that it ordered that amounts said to have been
lost or not paid to the respondent between the
date of dismissal and the date of the order appealed against be paid.”
Leave was granted and the amendment made.
5 There was an application filed on 17 November 2000 to
amend the orders sought in the following terms—
“We would like the order to be referred back to the
Commissioner as Pollock Nominees has ceased to
operate.”
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It is to be emphasised that there was no appeal against
the finding that Mr James Butterfield was unfairly
dismissed.
BACKGROUND
7 The respondent, Mr Butterfield, commenced employment
with the appellant on 9 September 1994 as a boilermaker
welder. Mr Butterfield made application pursuant to s.29
of the Act seeking reinstatement because, after completion
of six years of work as a boilermaker welder, he was able
to apply for a trade certificate with the support of his
employer and he wished to pursue that course of action.
8 Mr Butterfield performed his work on behalf of the
appellant both at sites in the metropolitan area and at
various mine sites throughout the State.
9 Upon Mr Butterfield’s arrival at the Jackson Road site
late on 13 April 2000, he was told by Mr Terry Nuttall to
pack his tools up and go to the Kalamunda Road site and
to see Mr Bill Campbell, the appellant’s supervisor there,
which he did. Mr Campbell told him that there was no
work for him and asked him did he want “his missus to
come and pick [him] up”. Mr Campbell telephoned Mr
Archie Beer to arrange for Mr Butterfield’s pay to be
made up and told Mr Butterfield to go and pick his pay
up from the company’s Welshpool Road office.
10 Mr Butterfield’s wife collected him and his tools from
the Kalamunda Road site and took him to the Welshpool
Road office where he was given a cheque for his final
pay. He was paid one week’s pay in lieu of notice, rather
than the five weeks required by the Workplace Relations
Act 1996 (Cth). The appellant acknowledged that the
additional four weeks was due and payable. Mr Butterfield
was paid all other entitlements and the appellant provided
him with an employment separation certificate and a
statement of service, both of which said that his
employment was terminated due to “shortage of work”.
He was, therefore, dismissed by his employer on 13 April
2000.
11 Mr Butterfield was never, at any time, advised that his
job was in jeopardy nor was he counselled about his
performance, his punctuality or his absenteeism. The only
occasion upon which any such issue was raised was when
Mr Campbell advised him in early 1999 that he should
“pull his socks up” regarding his attendance. Mr
Butterfield said that there was not a shortage of work and
estimated that, at the time of his termination, there was at
least three months work available for someone of his
classification. He also said that the appellant engaged
another boilermaker welder, Mr Fred Shortland, at the
Kalamunda Road site on Monday, 10 April 2000, who
did the same work as he did.
12 That is the background of the matter, based on the findings
of the Commission at first instance, which findings were
not challenged and were based on uncontradicted
evidence at first instance.
FINDINGS
1. The Commissioner accepted Mr Butterfield’s evidence, there being no evidence to the contrary.
2. The Commissioner found that Mr Butterfield had
been harshly, oppressively and unfairly dismissed
from his employment.
3. The Commissioner was satisfied that there was
at least three months work for a boilermaker
welder and that another boilermaker welder was
employed only four days before the termination
of employment.
4. The termination, on the basis of an alleged redundancy, was not supported by the material
before the Commission and it was not the true
reason for termination.
5. Mr Butterfield’s employment was terminated on
account of his being late on the day of termination and, perhaps, on the previous day.
6. In this case, there was no evidence that Mr
Butterfield was counselled beyond being told in
early 1999 to “pull his socks up” in relation to
his absenteeism.
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7. There was no evidence that he was warned that
his job was in jeopardy for reasons of punctuality or absenteeism, or for any other reason.
8. In all of the circumstances, for an employee of
almost six years’ standing who had been working approximately 60 hours per week in the recent
past and similar, if not the same hours, over most
of his employment, it could not be said that he
was given a fair go by the appellant in deciding
to terminate his employment.
9. If the reason for dismissal was the absenteeism
or the lateness to work, these do not justify an
employee simply being told there is no work for
him.
10. There is an obligation on the employer to have
made Mr Butterfield aware of its intentions and
provide him with a reasonable opportunity to
meet the standards which the appellant required.
11. It is important to note that, notwithstanding that
Mr Butterfield said that he believed that an employee should be entitled to take their birthdays
off, employees are obliged to attend work unless
they are ill or for other good reason and that, under
normal circumstances, they should advise their
employer of their absence as soon as they are able.
12. Mr Butterfield was harshly, oppressively and
unfairly dismissed.
13. There was no evidence that reinstatement would
not be practicable. The appellant did not challenge Mr Butterfield’s assertion that he could
work together with the appellant to re-establish a
working relationship. Although Mr Beer, for the
appellant, said that the appellant would not be
keen on reinstatement, this did not make reinstatement impracticable.
14. Mr Butterfield should be reinstated.
15. The appellant should be ordered to pay Mr
Butterfield for all wages lost during the intervening period.
13 Save and except for the findings in paragraphs 14 and 15
supra, there was no challenge to any of those findings on
appeal.
Application to Re-open
14 After the Minutes of Proposed Order issued and after the
order issued on 13 October 2000, pursuant to Order 4 of
that order, Mr Butterfield applied to re-open the hearing
“to amend respondent’s name to include Whitefire
Enterprise P/L”.
15 There was another application by Mr Butterfield to
abridge time made on 16 October 2000 which was not
pursued.
16 The application, filed on 13 October 2000, alleged that
“Whitefire Enterprises Pty Ltd” took over and commenced
paying, as at 1 July 2000, Boilermaker/Welders previously
employed by the respondent. The application was
misnamed. It was really an application to substitute
Whitefire Enterprises Pty Ltd or add it as a party.
17 It is difficult to understand why the agent for Mr
Butterfield left the application so late. There seems to
have been evidence adduced by statement from the bar
table in support of that application. In any event, the
application, whatever its nature, was dismissed so that
there was no leave to re-open and no other order.
18 What is significant is that the application was not made
until the Minutes of Proposed Order issued and was not
disposed of until the order appealed against was perfected,
i.e. formal orders had issued.
19 The evidence before the Commission upon the application
was not evidence in the substantive proceedings, such
evidence not having been adduced or no leave having
been given to re-open to adduce that evidence. There was
no evidence before the Commission of the existence of
Whitefire Enterprises Pty Ltd in the proceedings which
led to the order made and now appealed against.
20 That evidence was therefore not considered and could
not properly be. The evidence before the Commission at
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first instance and unchallenged was that the employer
was the appellant in these proceedings. In any event, that
the decision of the Commission not to permit a re-opening
or “a change of the respondent’s name” was not appealed
against in these proceedings.
THE STATUS OF THE APPELLANT
21 It was common ground that the appellant is a company
duly incorporated. Because the grounds of appeal alleged
that Pollock Nominees Pty Ltd had ceased to operate, it
was necessary for the Full Bench to make inquiries as to
the status of the company, namely whether it had been
wound up, whether a liquidator had been appointed, or
whether a receiver or administrator had been appointed.
This was necessary in order to ascertain whether the
Corporations Law would operate to prevent the appeal
proceeding until the necessary consent was obtained, or
at all.
22 It was asserted by the Directors in writing that none of
those events had occurred (see exhibit 2). This assertion
was accepted by Mr Stokes, as industrial agent for Mr
Butterfield. It is, therefore, clear that the company is in
existence, and that the Full Bench was not prevented or
inhibited from hearing the appeal by the operation of the
Corporations Law (see Helm v Hansley Holdings Pty Ltd
79 WAIG 1860 (IAC)). In any event, there was no
contention that it was so prevented or inhibited.
23 However, other than for that purpose, that evidence could
not, by operation of s.49(4) of the Act, be before the Full
Bench upon appeal.
APPEAL
Ground 6
24 There is no appeal against the declaration of unfairness
at dismissal.
25 Ground 6 was conceded on behalf of Mr Butterfield by
Mr Stokes. This ground alleged that the Commissioner
erred in ordering the payment of monies which the
Commissioner ordered to be paid, being wages and other
remuneratory items not paid or lost by Mr Butterfield
because of unfair dismissal.
26 Ground 6 is based on City of Geraldton v Cooling 80
WAIG 5341 (IAC) which is authority for the proposition
that an order for compensation following a dismissal is
not within power if an order for reinstatement was made,
as it was here.
27 Accordingly, Grounds 3 and 4 become otiose and fall
away.
28 In this case, Order 3 was made to effect such a payment
and is not within power. It was made in error.
29 I would uphold the appeal on the basis that Ground 6 is
made out and vary the order made at first instance by
deleting Order 3.
30 It is fair to observe that the decision of the Industrial
Appeal Court in City of Geraldton v Cooling (IAC) (op
cit) was not delivered with its reasons until after the order
appealed against issued.
Grounds 1, 2 and 5
31 These grounds attack the order for reinstatement on the
following bases—
(a) That the order for the reinstatement of Mr
Butterfield was at the Jackson Road work site
which is said to be owned by Goldfields Pty Ltd
and not the appellant.
(b) That Mr Butterfield was employed at the
Kalamunda Road work site which has now closed.
(c) That reinstatement is not possible due to the fact
that Pollock Nominees Pty Ltd has ceased to operate.
32 These grounds of appeal were sought to be supported by
evidence which was not before the Commission at first
instance. It was not contended at first instance that Pollock
Nominees Pty Ltd had “ceased to operate” or that it was
not, at all material times, Mr Butterfield’s employer. There
was no evidence, either, before the order appealed against
was made that Pollock Nominees Pty Ltd was not Mr
Butterfield’s employer, and the Commissioner so found.
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33 It was not contended nor was there evidence before the
Commission at first instance that there was any practicable
reason why Mr Butterfield should not be reinstated. It
was not contended before the order was made at first
instance, nor was leave given to re-open to permit any
such evidence to be given, that Pollock Nominees Pty
Ltd had “ceased to operate”. There was no application to
vary the order on the basis of any such evidence, if such
an application were competent, which is doubtful.
34 Further, there was no evidence at first instance that the
Kalamunda Road work site had closed. The
Commissioner found correctly that Mr Butterfield, as an
employee of the appellant, worked at various sites
throughout the State. Next, Order 2 is not an order
restricting reinstatement to reinstatement in employment
at any particular site. The order directs Mr Butterfield to
attend for work at the Jackson Road site (where he had
been working before he was dismissed) and then requires
the appellant to reinstate Mr Butterfield in employment
in no less favourable conditions than applied to him during
his employment by the appellant. That employment was
not employment at a site. The order is one for
reinstatement in employment. It does not purport to direct
at which site Mr Butterfield will be employed.
35 In any event, even if the evidence of Pollock Nominees
Pty Ltd’s status were permitted to be received, which
s.49(4) of the Act prohibits, then it is clear that the
evidence would be that Pollock Nominees Pty Ltd is still
in existence, albeit “not operating”, and reinstatement
could occur.
36 The appellant called no oral evidence at first instance of
what occurred after the order was made or evidence of
what occurred before the order was made, which was not
adduced. It would not seem to be admissible as fresh
evidence (see FCU v George Moss Limited 70 WAIG 3040
(FB)). In any event, too, the appellant is bound by the
case which it conducted at first instance (see Metwally v
University of Wollongong (1985) 60 ALR 68 (HC).
37 Further, those grounds rely on questions of fact not
determined at first instance and not raised at first instance.
They raise grounds raised for the first time in this court,
a court of appeal. They raise matters of evidence which
should have been adduced and raise issues which should
have been determined at first instance.
38 These grounds are incompetent and should be struck out
because they offend s.49(4) of the Act and because they
offend the principles laid down in Metwally v University
of Wollongong (HC) (op cit); in Coulton and Others v
Holcombe and Others [1986] 162 CLR 1 at 7 per Gibbs
CJ, Wilson, Brennan and Dawson JJ; and Suttor v
Gunowda Pty Ltd (1950) 81 CLR 418 at 438 per Latham
CJ, Williams and Fullager JJ, where Their Honours said—
“The circumstances in which an appellate court will
entertain a point not raised in the court below are
well established. Where a point is not taken in the
court below and evidence could have been given there
which by any possibility could have prevented the
point from succeeding, it cannot be taken afterwards.
In Connecticut Fire Insurance Co. v. Kavanagh (1),
Lord Watson, delivering the judgment of the Privy
Council, said, “When a question of law is raised for
the first time in a court of last resort, upon the construction of a document, or upon facts either admitted
or proved beyond controversy, it is not only competent but expedient in the interests of justice, to
entertain the plea. The expediency of adopting that
course may be doubted, when the plea cannot be
disposed of without deciding nice questions of fact,
in considering which the court of ultimate review is
placed in a much less advantageous position than
the courts below.” (2). The present is not a case in
which we are able to say that we have before us all
the facts bearing on this belated defence as completely as would have been the case had it been raised
in the court below.”
(See also Western Australian Land Authority and Others
v Simto Pty Ltd and Others (unreported) [1998] WASCA
262 Library No 980560 (delivered 25 September 1998)
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Supreme Court of WA (FC) at 25-28 per Malcolm CJ;
also Caltex Australia Petroleum Pty Ltd and Another v
Commissioner of State Revenue (2000) 22 WAR 299 (FC)
at 306 per McKechnie J.)
39 Insofar as Grounds 1, 2 and 5 are concerned, I would
find them not made out and dismiss them, for those
reasons.
OTHER MATTERS
40 I would also observe that the liberty to apply provision
in the order, which is not appealed against, was not a
general liberty to apply and that the only application
possible under it has been heard and dismissed.
41 There was a suggestion that the order for reinstatement
was not going to be availed of, later contradicted by Mr
Stokes, when I asked whether the appeal was moot. There
was no suggestion, on the part of the appellant, that it did
not see reinstatement as a live issue. Accordingly, I
therefore take the matter no further.
42 In the course of proceedings, Mr Stokes made what I
understand to be an oral application for leave to make an
application pursuant to s.23(3)(b) of the Act. That was
withdrawn when the Full Bench pointed out the nature
of such an application as one to be made to the
Commission at first instance. It is simply not a matter
within the jurisdiction of the Full Bench. It is difficult to
understand how such an application to the Full Bench
should have come about.
FINALLY
43 The appeal should be upheld, in my opinion, on the basis
of Ground 6, and the order varied as I have proposed
above.
44 The order for reinstatement was not made as a result of
any miscarriage of discretion in the Commission at first
instance (see House v The King [1936] 55 CLR 499 and
Gromark Packaging v FMWU 73 WAIG 220 (IAC); see
also Norbis v Norbis (1986) 161 CLR 513).
45 There was no good reason advanced to the Full Bench
that the other grounds of appeal have been made out. I
would otherwise dismiss the appeal.
COMMISSIONER A R BEECH
46 I have had the advantage of reading in advance the
Reasons for Decision of His Honour the President and I
agree with the Orders to issue.
47 There are two matters which I wish to add. The first
concerns the initial query raised by Mr Stokes regarding
Mr Beer’s appearance before the Full Bench representing
the appellant. Mr Stokes submitted that Mr Beer could
not be an agent for the purposes of the Industrial Relations
Act 1979 unless he is a registered agent pursuant to section
112A of the Act. That submission must be without
foundation. Section 31 of the Act provides that any party
to proceedings before the Commission may appear in
person or by an agent. In some circumstances, they may
appear by a legal practitioner. There is no reason in s.31
why Mr Beer could not be an agent for the appellant. The
Commission’s Regulations provide for the appointment
of an agent in writing in a certain form, and this was
eventually done to the satisfaction of the Full Bench.
48 If a person carries on business as an industrial agent as
that is referred to in section 112A, then that person will
commit an offence unless he or she is registered under
the section, or is a legal practitioner. A simple reading of
the words reveals that a person who appears as an agent
but who is not carrying on the business of an industrial
agent does not require to be registered.
49 The second matter that I wish to note is that the grounds
of appeal numbered 1, 2 and 5 really concern matters
about which the appellant produced no evidence before
the Commission at first instance. Although Mr Beer drew
the attention of the Full Bench to a note in its Estimate of
Applicant’s Loss of Earnings (AB 12) tendered to the
Commission at first instance that—
“As from the 1st July 2000 Pollock Nominees ceased
to exist”
that note was effectively counted by the submission of
13 October 2000 before the Commission at first instance
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(transcript pages 5/6) that Pollock Nominees Pty Ltd is still a
going concern.
50 As the documentation produced to the Full Bench for the
purposes of Mr Beer’s standing to appear reveals, Pollock
Nominees Pty Ltd has not ceased to exist at all. It may
have taken a decision that it shall cease to trade. It may
even be a fact that it had no employees at the time of the
making of the Order at first instance. However, as a matter
of law the company was still in existence at the date of
the Order at first instance and as a matter of law it was
possible for the appellant to reinstate Mr Butterfield. What
it might then do with him, including where it might then
transfer him, would be a matter for the appellant pursuant
to the contract of service between it and Mr Butterfield.
For that reason alone, the ground of appeal alleged by
Pollock Nominees Pty Ltd that it was not “possible” to
reinstate Mr Butterfield is simply not sustainable.
COMMISSIONER J H SMITH
51 I have had the benefit of reading in draft the reasons to be
published by the President. For the Reasons His Honour
gives, I agree the Appeal should be dismissed and I have
nothing further to add.
THE PRESIDENT
52 For those reasons, the appeal should be upheld on the
basis of Ground 6 and the order at first instance varied,
and otherwise the appeal is dismissed.
Order accordingly,
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Order.
This matter having come on for hearing before the Full
Bench on the 29th and 30th days of January 2001, and having
heard Mr A R Beer, as agent, on behalf of the appellant and
Mr B F Stokes, as agent, on behalf of the respondent, and the
Full Bench having reserved its decision on the matter, and
reasons for decision being delivered on the 5th day of February 2001 wherein it was found that the appeal should be upheld
in part, it is this day, the 5th day of February 2001, ordered
and declared as follows—
(1) THAT leave be and is hereby granted to amend the
existing grounds of appeal filed herein to add Ground
6 to the grounds of appeal in the following terms—
“That the Commission at first instance erred
in that it ordered that amounts said to have
been lost or not paid to the respondent between the date of dismissal and the date of the
order appealed against be paid.”
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(2) THAT appeal No. FBA 50 of 2000 be and is hereby
partially upheld in part, Ground 6 having been made
out.
(3) THAT the decision of the Commission in matter No.
604 of 2000 made on the 13th day of October 2000
be and is hereby varied by deleting order 3.
(4) THAT appeal No. FBA 50 of 2000 otherwise be and
is hereby dismissed.
By the Full Bench,
(Sgd.) P.J. SHARKEY,
[L.S.]
President.
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Reasons for Decision.
THE PRESIDENT—
INTRODUCTION
1 This is an appeal by the abovenamed appellant employer
against the decision of the Commission, constituted by a
single Commissioner, made on 23 June 2000, whereby
the Commission made orders upon an application brought
by the respondent to this appeal, alleging that he had been
unfairly dismissed by the appellant company.
2 The orders made, formal parts omitted, are as follows
(see page 18 of the appeal book (hereinafter referred to
as “AB”)—
“THAT (1) The Respondent unfairly dismissed the
applicant on or about 12 August 1999;
(2) Reinstatement would be unavailing and
compensation will be fixed;
(3) The respondent shall pay the applicant
the sum of $9477.00 in compensation
for unfair dismissal, within 14 days of
the date hereof.”
3

GROUNDS OF APPEAL
It is against that decision that the appellant now appeals
on the following grounds (see page 3(AB))—
“A. The grounds of this appeal are as follows—
1 The learned Commissioner erred by—
1.1 finding that the Appellant unfairly dismissed Mr Vaughan,
despite evidence of a genuine
redundancy;
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1.2 finding at page 11 of his reasons that the Appellant’s
decision to contract out the
functions provided by the Applicant was unfair to him, thus
interfering with WA Access’
right to manage its operations
in the manner it best sees fit;
1.3 failing to give sufficient consideration to the efforts made by
the Appellant to keep the Applicant employed in the face of
Worksafe requirements and orders;
1.4 exceeding his jurisdiction and
interfering with the Appellant’s
decision to terminate;
1.5 failing to state clearly where the
unfairness to Mr Vaughan arose
from the decision by the Appellant to contract out the
Applicant’s job function;
1.6 determining that the Appellant
was obliged to make a compensatory payment to the Applicant
for the purposes of redundancy,
and failing to define the amount
of such payment that should
have been made;
1.7 determining that the Appellant
did not make any efforts to
compensate the Applicant, despite evidence from the
Appellant that the Applicant
was paid annual leave loading
prior to achieving twelve (12)
months service, and therefore
conferring a benefit in excess of
his entitlement;
1.8 finding that compensation was
not discussed with the Applicant when clearly it was;
1.9 awarding Mr Vaughan a sum of
$9477.00, being the maximum
amount available under the
principles guiding compensation, which was in all the
circumstances excessive and
failed to take into account general principles of redundancy
payments as fixed by the Commission via its own Awards, that
being employees with less than
twelve (12) months service are
not entitled to a redundancy
payments at all.
2. The appeal is in respect to an order requiring a substantial amount of monies to be
paid, in a decision where the Commission
exceeded its jurisdiction and interfered with
the Appellant’s right to manage its business, failed to issue clear reasons as to why
the dismissal was unfair, and as such is of
sufficient importance that in the public interest leave to appeal should be allowed.
B. Application is also made for an order that the
operation of the whole of the decision be stayed
pending the determination of this appeal or until
further order of the Commission, on the grounds
that the Appellant would have serious difficulty
in recovering the amount ordered if the appeal is
successful, that in the public interest, leave to
appeal should be granted as there is a serious issue to be tried, and that the balance of convenience
rests with the Appellant.
C. The Appellant seeks an order quashing the
decision and order at first instance, substituting
such decision and order with an order that the
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Appellant did not unfairly dismiss the Applicant
at first instance.”
BACKGROUND
The Commission at first instance had before it a quantity
of documentary evidence. The only oral evidence for the
appellant was given by the appellant’s Service Manager,
Mr Douglas Kingsley Rawlings. There was reference in
evidence to Mr Michael De Jong, General Group Manager
of WA Fork Trucks Pty Ltd (hereinafter referred to as
“Fork Trucks”), Mr John Jones, General Manager of the
appellant, Mr Ronald Collins, the Occupational Health
and Safety Manager for both companies, and Mr John
Lyons, a supervisor for Fork Trucks.
The only oral evidence for the respondent was given by
the respondent himself, Mr Mark Robert Vaughan.
On 9 September 1999, Mr Vaughan applied to the
Commission for an order pursuant to s.29(1)(b)(i) of the
Industrial Relations Act 1979 (as amended) (hereinafter
referred to as “the Act”) on the grounds that he had been
unfairly dismissed from his employment with the
appellant on or about 12 August 1999.
Mr Vaughan had commenced employment at the
appellant’s premises on 9 November 1998, having
responded to an advertisement in the West Australian
newspaper for a full time spray painter. He was engaged
by Mr Rawlings and the position was a new position. He
had undergone a series of interviews and was first
employed on probation for a month.
At all material times, the appellant operated a business in
which it sold and maintained elevating work platforms
(hereinafter referred to as “EWP’s”). At the appellant’s
premises, there was a workshop operated by Fork Trucks.
Mr Vaughan performed work for both companies. He was
employed to use his skills as a spray painter to maintain
hire plant, mainly scissor lifts, boom lifts and cherry
pickers. He was also required to paint other machines
which came into the premises from time to time for repair
and resale. On occasion, he also worked on equipment
owned by customers.
One spray painting booth was used by both companies,
but it was in Fork Trucks’ part of the premises. It was
thirty metres in length and it was divided down the centre
by a curtain divider. Mr Vaughan worked in one part of
the booth, while another spray painter operated on the
other side of the curtain.
The appellant’s evidence was that the Fork Trucks side
of the business was the major part of the business. This
was not contradicted in evidence or on appeal. The
appellant had some small scissor lifts in its fleet and was
able to paint them in one side of the spray booth, but
when boom lifts were painted, which were large, the
whole of the spray booth was required. It was the need to
paint the large EWP’s which led to difficulties in the
relationship between the parties. I would also add that it
led to operating difficulties.
The Commissioner at first instance observed that the
difficulties were manifested in five major episodes during
the course of Mr Vaughan’s employment.
First, on 22 April 1999, when Worksafe, a statutory
authority responsible for ensuring workplace safety,
placed an improvement notice on the spray booth. The
Occupational Health and Safety Manager of the appellant
issued an instruction to employees, including Mr
Vaughan, that under no circumstances was spray painting
to be carried out in a spray booth unless the booth doors
were shut. This was because Worksafe had registered
concern about the release of flammable overspray and
fumes and was to effect compliance with the Worksafe
authority’s notice. The fumes were required to be
contained within the booth and released to atmosphere
via a filtering system, which system could not operate
with the doors open. There was also a necessity for
respirators to be worn. The Occupational Health and
Safety Manager directed that white dust masks did not
provide suitable protection and were not to be used.
Second, there was an incident which occurred, arising
over a disagreement on or about 20 May 1999. Mr
Vaughan was concerned, while working on a scissor lift
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painting job, that he was not supplied with what he said
was “a requisite independent air supply with a mask”.
Instead, he was supplied with a cartridge respirator. In
Mr Vaughan’s view, this respirator provided insufficient
protection because of the chemicals he was using.
Ultimately, he insisted upon being supplied with what he
considered to be a proper respirator. This, he argued, led
to the appellant contracting work out of the shop and so
making a respirator with an independent air supply
unnecessary.
Third, in July 1999, Mr Vaughan was the butt of a practical
joke, perpetrated by a workmate who locked and chained
the spray booth doors while he was inside. This incident
left Mr Vaughan exposed to danger, had there been an
explosion or fire while he was working. That workmate,
Mr Darren Harvey, was verbally reprimanded by Mr De
Jong.
Fourth, on 10 August 1999, another workmate of Mr
Vaughan had some material lodged in his eye. There were
no appropriate eye washes available and that person
eventually left the premises to go to a chemist.
Mr Vaughan then spoke to management the following
day, querying, amongst other things, how Mr Vaughan
and the other spray painter could properly share the spray
booth. Mr Vaughan was involved in ongoing friction with
the other spray painter. This friction arose from the
problem created by having a curtain divider in the spray
booth. When the divider was in position, Mr Vaughan
could not bring the EWP booms wholly within the booth
and, therefore, meet the requirement to spray with the
doors closed. He raised these issues and was told to do
the best that he could and spray with the doors partially
open.
This concerned him because he thought that this work,
to be done safely, should only be done within the full
spray booth. This, however, was never done and how this
work should be done was the subject of ongoing
discussions. Mr Vaughan said that he tried to do the best
he could with the equipment supplied to him, even though
he was only allowed to use half of the spray booth.
On one occasion, a large HaulPak scissor lift from
Hamersley Iron came into be painted. The machine was
stripped down and required a lot of preparation work.
The job was large and had to be completed within four to
six weeks. The primers to be applied were difficult to use
because of the chemicals produced by their mixing which
caused smell and fumes. Mr Vaughan had experienced
difficulty with the safety masks and asked for an air fed
mask, which was not supplied, even though there was a
compressor which could have provided an air feed. The
compressor was 150 metres away from the workshop. It
was a suitable compressor with dryer, filter, well separator
and filter separator. Ultimately, the appellant was not
prepared to pay the cost of installing an air line to get the
clean air 150 metres to the spray booth. As a result, Mr
Vaughan, when he was doing the job, suffered dizziness
and headaches.
There were other problems in the area, according to Mr
Vaughan. Other employees were using grinders which
produced sparks and were very noisy. Mr Vaughan was
upset when he was locked into the spray booth by another
worker and, although he reported the incident, there was
no effective disciplinary action taken against the person
who locked him in, he asserted.
After the incident when the other painter in the spray
booth had a foreign body lodged in his eye, there was a
meeting involving Mr De Jong. Mr De Jong said to Mr
Vaughan “What the hell’s going on in the spray booth ....
I could close the whole operation down and replace you
with a bunch of street kids”.
Mr De Jong said that he was concerned about the liability
of the appellant if there had been an accident when an
employee did not have authority to leave the site and was
driving to the chemist with a foreign body in his eye.
Both Mr Vaughan and his workmate made suggestions
as to how the problems in the spray booth could be
resolved. They suggested a range of solutions, including
shift work.
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22 Mr Vaughan thought that he was doing well at work and
newsletters put out by the appellant supported this view,
according to him (exhibits S18 and S19 (see pages 166168(AB)).
23 On 12 August 1999, Mr Vaughan was called on the PA
system to Mr De Jong’s office. Mr Vaughan took his
supervisor, Mr Rawlings, with him. In the office, Mr De
Jong told him that a structural change had been made
within the appellant’s organisation which was going to
make Mr Vaughan’s position redundant because all of
the painting work of the appellant was to be contracted
out. This meant that there would be no work left for him.
24 Mr Vaughan then asked Mr De Jong if there would be
any other position he could fill within the two companies
and he was bluntly told that there was not. He asked about
his holiday pay and sick leave loading. Mr De Jong
responded that he had not thought about loading and
decided to recalculate the pay out cheque which he already
had in his possession. Thus, these events brought Mr
Vaughan’s contract of employment to a close.
25 The appellant’s witnesses gave evidence of a number of
measures which they had taken in order to resolve the
problems in the spray painting booth. In particular, Mr
Rawlings, who gave evidence, said that he had undertaken
to resolve the problem with fumes associated with the
Hamersley Iron HaulPak scissor lift by certain efforts.
26 Mr Vaughan had drawn attention to the suitability of an
air compressor on the Fork Trucks side of the building. A
quote to run an air line under the carpark was for
$2,100.00 and the management decided that this cost was
too much, particularly when it was to be charged against
a one-off job such as the Hamersley Iron job. Thus, it
was decided not to do that, even though the job was a
$50,000.00 job and the equipment would be in place for
future jobs.
27 Mr Vaughan was then asked to finish an undercoat, which
he did. However, because the machine could not be safely
painted in the workshop, it was sent out to a painting
contractor. Thus, the appellant lost money on the job, or
broke even. When reviewed, it was decided that, if the
job had gone straight to a contractor, costs would have
been saved. After the review, the appellant reconsidered
the use of the spray booth and decided that, because the
Fork Trucks side of the business produced 80% of the
profit, it was uneconomical to take up the room of the
spray booth with the big booms on the EWP’s (20% only
of profit was generated by the appellant). The appellant’s
management therefore decided that it was in the best
interests of the appellant that the big booms be contracted
out, leaving the whole of the spray booth to do work on
the fork trucks. It was not possible to work two shifts
because of the supervisory costs involved. Accordingly,
the appellant’s spray painting was contracted out to Kim
Riseborough Painting, an outside contracting firm, as had
been the case before Mr Vaughan was engaged.
28 The appellant’s case at first instance was that it had taken
every action it could to try and resolve the problem and
was unable to do so within reasonable capital cost. One
important solution discussed was whether to extend the
spray painting booth to accommodate the appellant’s work
or to construct a new booth. It was decided that the cost
was not warranted.
29 The difficulties which arose, arose inferentially because
the spray booth had not, in the past, been used for two
operations but for Fork Trucks’ operations only, the
appellant’s spray painting having been contracted out.
The fact was, and it was open to the Commissioner to
find, that the spray booth was not really constructed to
include two operations. There was obvious difficulty in
Mr Alex Cromwell, the Fork Trucks’ spray painter, and
Mr Vaughan working in the same space, divided only by
a curtain or screen, let alone when Mr Vaughan had the
large EWP’s to work on.
30 The appellant therefore decided, since it was not, in future,
to paint any big booms within the workshop, that Mr
Vaughan did not have enough work to continue to paint
what could be fitted into the paint booth and Mr De Jong
decided that his services would be terminated.
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31 Mr Rawlings knew, when he attended the meeting with
Mr Vaughan, that Mr Vaughan was to be dismissed, but
he did not wish to pre-empt Mr De Jong, so did not
mention this fact to Mr Vaughan, even though Mr Vaughan
asked him whether he would be finished up. The reason
for the termination was explained by Mr De Jong to Mr
Vaughan and quite clearly described as redundancy. As a
matter of fact, Mr Vaughan’s ability was not in question
and both Mr De Jong and Mr Rawlings gave him a
reference.
32 Mr Vaughan has worked in various positions during the
time since his dismissal and the date of the hearing at
first instance, but work had not been consistent,
notwithstanding attempts to gain employment. He had
not worked for about 19.6 weeks in all subsequent to the
termination of his employment, but had gained
employment as a spray painter as at 5 April 2000, in which
employment he was paid more than in his employment
with the appellant.
COMMISSIONER’S FINDINGS
33 The Commissioner made the following findings—
1. Mr Vaughan was a sincere and honest man and
told the Commission his story without embellishment or exaggeration.
2. Mr Rawlings gave his evidence also in a truthful
manner.
3. The Commissioner was required to objectively
examine what occurred between the parties and
decide, in the context of normal commercial dealings, whether there had been an unfairness to Mr
Vaughan in the circumstances.
4. The appellant was not prepared to spend the
money, namely about $30,000.00, in order to
comply with the improvement notice.
5. The appellant was not prepared to spend the
money to supply the correct respiratory gear.
6. Mr De Jong warned Mr Vaughan about the situation with the foreign body in his fellow
employee’s eye and Mr Vaughan’s part in that
episode.
7. The appellant decided that the work could be done
more cheaply by a private contractor.
8. After deciding that it did not have a job for Mr
Vaughan and telling him that he was redundant,
the appellant paid Mr Vaughan two weeks’ pay
and told to leave, having been employed for less
than twelve months. There was no question relating to his performance, he being rated by Mr
Rawlings as a very good operator. There was no
question of his ability.
9. The appellant had the right to do what it did, but
it had to do it in a fair way and industrial justice
required that it properly compensate Mr Vaughan
when it made changes to his detriment. In that
sense, the dismissal was not unfair.
10. Mr Vaughan was made redundant and he should
have been provided with more adequate monetary
compensation by the employer for redundancy
in those circumstances (see Rogers v Leighton
Contractors Pty Ltd 79 WAIG 3551 (FB)).
11. That the employer did not do so was unfair in
itself and on two counts, the appellant had not
treated Mr Vaughan fairly and the dismissal was
unfair.
12. Reinstatement was not practicable because the
appellant no longer does the work in which it
was engaged.
13. Mr Vaughan was required to be compensated to
the full extent of his loss.
14. The evidence was that Mr Vaughan’s loss was 17
weeks, taking into account periods in which he
worked following his dismissal.
15. There was no claim for injury.
16. The loss established by Mr Vaughan was the
equivalent of 17 weeks’ wages and an order would
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issue that the appellant pay Mr Vaughan a sum
assessed on the basis of 17 weeks’ earnings gross,
which amounted to $9,477.00.
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ISSUES AND CONCLUSIONS
The decision appealed against in this appeal is a
discretionary decision, as that term is defined in Norbis v
Norbis (1986) 161 CLR 513 (see also the discussion of
the nature of a discretionary decision in Coal and Allied
Operations Pty Ltd v AIRC [2000] 74 ALJR 1348 at 1354
per Gleeson CJ, Gaudron and Hayne JJ).
The Full Bench on appeals may not substitute its decision
for that of the Commission at first instance unless it is
established, in accordance with the principles in House v
The King [1936] 55 CLR 499 (see also Gromark
Packaging v FMWU 73 WAIG 220 (IAC)) that the exercise
of the discretion at first instance miscarried.
The Commissioner found that the dismissal was unfair
because, in order to resolve a problem created by its own
management decisions, the appellant decided to contract
the work out and Mr Vaughan was left with no work to
do.
The Commissioner found that, whilst the appellant had a
right to do what it did, it had to do it in a fair way and
industrial justice required it to properly compensate Mr
Vaughan when it made changes to his detriment.
The Commissioner went on to find that Mr Vaughan was
made redundant and was not paid “adequate monetary
compensation” for the redundancy. The Commissioner
found that the loss established was an amount equal to
17 weeks’ wages, a fair figure to compensate him for his
loss.

Grounds of Appeal
Ground 2
39 Ground 2 is incompetent since this is not an appeal against
a finding, as that is defined in s.7 of the Act. Accordingly,
there is no requirement for the leave of the Full Bench to
be given to appeal pursuant to s.49(2)(a) of the Act. It is,
therefore, only necessary to consider Ground 1.
Ground 1
40 The crux of Ground 1 is that the Commissioner erred in
finding that the appellant had unfairly dismissed Mr
Vaughan when there was a genuine redundancy. A
redundancy exists when the work of an employee or group
of employees which they were engaged to perform
disappears, resulting in termination or the termination of
contracts of employment in question. Generally, the laws
applicable to dismissal from employment also apply to
redundancy. In other words, a redundant employee is
generally entitled, in this Commission (and in other
tribunals), to seek a remedy pursuant to what I shall
conveniently call the unfair dismissal laws. However,
special considerations apply to determining whether a
redundancy was unfair.
41 Specific laws have evolved to deal with redundancies.
Further, as was submitted to be the case here, awards
make provision for monetary and other entitlements to
be provided to employees who are redundant. (The award
which applied to Mr Vaughan’s employment is an
example.)
42 In this State, the Minimum Conditions of Employment
Act 1993 Part 5, makes provision for leave and procedural
requirements in respect of redundancy. The definition in
s.40(1) of that Act reflects the substance of the definition
I have given above.
43 It should be noted, too, that, in South Australia, s.108(3)
of the Industrial and Employee Relations Act 1994
provides that—
“If a redundancy payment is made on a dismissal in
accordance with a relevant industrial instrument, the
dismissal cannot be regarded as harsh, unjust or unreasonable solely on the ground that the payment is
inadequate.”
That is not a statutory provision in this State.
44 Further, it is the law in this Commission that an inadequate
or no redundancy payment, when a person is made
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redundant, renders a dismissal unfair (see Rogers v
Leighton Contractors Pty Ltd (FB)(op cit)).
Further, and alternatively, such an amount is recoverable
as a contractual benefit (see Coles Myer Ltd t/a Coles
Supermarkets v Coppin and Ors 73 WAIG 1754 (IAC)).
As to whether a dismissal due to redundancy is harsh,
unjust and unreasonable, argument will often revolve
around whether the dismissal was a genuine redundancy,
but the dismissal can still be harsh, oppressive or unfair
if the relevant procedures were not adhered to (see the
useful general discussion of redundancy in Australian
Labour Law Reporter, Volume 3, 40-400 (et seq)).
In this case, it was conceded by the advocate for the
respondent, Mr Stokes, that an award applied to Mr
Vaughan’s employment and, indeed, also, that such was
common ground at first instance. That award is the Metal
Trades (General) Award 1966 (No 13 of 1965)
(hereinafter referred to as “the award”), which makes
provision, by Clause 32A, that an employee with less
than twelve months’ service with an employer is not
entitled to any redundancy payment. That proper oral
concession to the Full Bench was contrary to the main
thrust of paragraphs 1, 2 and 3 of the written submissions
for the respondent in answer to the appellant’s written
submission. The issue was squarely raised at the
commencement of proceedings at first instance and the
award was conceded to apply (see page 4 of the transcript
at first instance).
In this case, the dismissal by way of redundancy could
not be unfair by virtue of the failure to pay the employee
a redundancy payment or an adequate redundancy
payment when an award which binds the parties does not
confer such an entitlement on employees or such an
obligation on the employer. Indeed, although I make no
judgment on such a proposition, to make such an order
might be incompetent, as purporting to vary an award
without power.
Clause 32A of the award reads as follows—
“32A.—REDUNDANCY
(1) Discussions Before Terminations
(a) Where an employer has made a definite decision that the employer no
longer wishes the job the employee has
been doing done by anyone and this is
not due to the ordinary and customary
turnover of labour and that decision
may lead to termination of employment, the employer shall hold
discussions with the employees directly affected and with their union or
unions.
(b) The discussion shall take place as soon
as is practicable after the employer has
made a definite decision which will
invoke the provisions of paragraph (a)
of this subclause and shall cover among
other things, any reasons for the proposed terminations, measures to avoid
or minimise the terminations and measures to minimise any adverse affect of
any terminations on the employees
concerned.
(c) For the purpose of such discussion the
employer shall provide in writing to the
employees concerned and their union
or unions, all relevant information
about the proposed terminations including the reasons for the proposed
terminations, the number and categories of employees likely to be affected
and the number of employees normally
employed and the period over which
the terminations are likely to be carried out. Provided that any employer
shall not be required to disclose confidential information the disclosure of
which would be inimical to the employer’s interests.
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(2) .....
(3) Severance Pay
(a) In addition to the period of notice prescribed in paragraph (a) of subclause
(2) in Clause 6—Contract of Service,
of this award, for ordinary termination,
and subject to further order of the Commission, an employee whose
employment is terminated for reasons
set out in paragraph (a) of subclause
(1) of this clause shall be entitled to
the following amount of severance pay
in respect of a continuous period of
service.
Period of Continuous
Severence
Service
Pay
Less than 1 year
Nil
1 year but less than 2 years
4 weeks
2 years but less than 3 years
6 weeks
3 years but less than 4 years
7 weeks
4 years and over
8 weeks
“Weeks Pay” means the ordinary
weekly rate of wage for the employee
concerned.
Provided that the severance payments
shall not exceed the amount which the
employee would have earned if employment with the employer had
proceeded to the employee’s normal
retirement date.
(b) .....
(c) .....
(4) Employee Leaving During Notice
An employee whose employment is to be terminated for reasons set out in paragraph (a)
of subclause (1) of this clause may terminate
employment during the period of notice and,
if so, shall be entitled to the same benefits and
payments under this clause had the employee
remained with the employer until the expiry
of such notice. Provided that in such circumstances the employee shall not be entitled to
payment in lieu of notice.
(5) Alternative Employment
An employer, in a particular redundancy case,
may make application to the Commission to
have the general severance pay prescription
varied if the employer obtains acceptable alternative employment for an employee.
(6) Time Off During Notice Period
(a) During the period of notice of termination of employment given by an
employer, an employee whose employment is to be terminated for reasons
set out in paragraph (a) of subclause
(1) of this clause that employee shall
for the purpose of seeking other employment shall be entitled to be absent
from work during each week of notice
up to a maximum of eight ordinary
hours without deduction of pay.
(b) If the employee has been allowed paid
leave for more than one day during the
notice period for the purpose of seeking other employment, the employee
shall, at the request of the employer,
be required to produce proof of attendance at an interview or the employee
shall not receive payment for the time
absent. For this purpose a statutory
declaration will be sufficient.
(7) Notice to Commonwealth Employment
Service
Where a decision has been made to terminate
employees in the circumstances outlined in
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paragraph (a) of subclause (1) of this clause,
the employer shall notify the Commonwealth
Employment Service thereof as soon as possible giving relevant information including the
number and categories of the employees likely
to be affected and the period over which the
terminations are intended to be carried out.
(8) .....
(9) Employees With Less Than One Year’s Service
This clause shall not apply to employees with
less than one year’s continuous service and
the general obligation on employers should
be no more than to give relevant employees
an indication of the impending redundancy at
the first reasonable opportunity and to take
such steps as may be reasonable to facilitate
the obtaining by the employees of suitable
alternative employment.
(10) Employees Exempted
This clause shall not apply where employment
is terminated as a consequence of conduct that
justifies instant dismissal including malingering, inefficiency or neglect of duty or in the
case of casual employees, apprentices or employees engaged for a specific period of time
or for a specified task or tasks.
(11) Employers Exempted
Subject to an order of the Commission, in a
particular redundancy case, this clause shall
not apply to employers who employ less than
15 employees.
(12) Incapacity to Pay
An employer, in a particular redundancy case
may make application to the Commission to
have the general severance pay prescription
varied on the basis of the employer’s incapacity to pay.
(13) Dispute Settling Procedure
Any dispute under these provisions shall be
referred to the Commission.”
The fact was that, at the commencement of proceedings
at first instance, the Commissioner was informed that it
was common ground that the award applied and
accordingly that, pursuant to the award, there was no
entitlement to a redundancy payment. That is a matter
which the Commissioner ought to have considered, for
to do so, would have led him to the conclusion which I
have just expressed as following a proper consideration
of that factor.
It remains to be considered whether it was open to the
Commissioner to find that the dismissal was unfair,
because Mr Vaughan’s job was abolished because the
employer, to paraphrase, instituted or allowed to function
a system of work which was regarded as unsafe by the
Occupational Health and Safety authorities.
The result was that it was decided that it was cheaper to
contract this work out rather than to spend monies to
remedy the defects in the system. As a result of that
decision, Mr Vaughan’s position was abolished and no
longer required.
There was, as Mr Rea, for the appellant, submitted, no
evidence that Mr Vaughan was not employed in good faith,
nor was there evidence that the defects in the system of
work which later caused difficulties were known to the
appellant at the time of Mr Vaughan’s engagement by the
appellant. The Commissioner accepted, and it was not
submitted that he should not have, that the appellant had
the right to make the commercial decision to contract the
work out. It is not disputed, and the Commissioner found,
that Mr Vaughan was then made redundant because there
was no position for him.
It was not submitted that the Commissioner had not found
that Mr Vaughan had been made redundant. It is clear
that he had. To make the decision which the appellant
did was not submitted or found to have been made in bad
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faith or for the purpose of oppressing the respondent. In
any event, attempts had been made in consultation with
Mr Vaughan to resolve the problems in the system of
work.
The grounds are that the Commissioner was in error in
finding that the dismissal was unfair, because there was a
genuine redundancy, because the Commissioner failed
to give sufficient consideration to the efforts made by the
appellant to keep Mr Vaughan employed, despite the
Worksafe requirements and orders, and determining that
the appellant was obliged to make a compensatory
payment for redundancy without defining the amount.
Further, it was the appellant’s case that it did make efforts
to compensate because Mr Vaughan was paid annual leave
loading, even though he was not entitled to it, not having
served twelve months. It was also submitted that
compensation was discussed with the appellant.
It should be first observed that, for the reasons which I
hereinafter express, the failure to pay a redundancy
payment at all was, given the obligations expressed in
the award (which did not include an obligation to pay
severance pay to an employee of less than twelve months
duration), not unfair. Further, the payment of a leave
loading which the employer was not obliged to pay was
some attempt at making compensation.
What are clear facts, which it was open to the
Commissioner to find on the evidence as I have outlined
it above, are that the work which was done by Mr Vaughan
and which he was engaged in a new position to do was
previously done by a contractor. Further, the spray booth
was simply inadequate to accommodate two spray
painters doing the sort of work Fork Trucks did on the
one hand and the appellant did on the other. There was
not enough room. Safety factors were a problem.
Some of the problems arose because of the nature of the
spray painting which Mr Vaughan was required to do and
the nature of the preparations which he was required to
use. The obvious shortcomings of the spray booth were
properly correctable, it is a fair inference, by providing
more room, not by the mere provision of some safety
equipment. That is because safety problems were, it is
clear and it was open to the Commissioner to find, only
one manifestation of the inadequacy in space and
otherwise of the spray booth. The spray booth was, after
all, Fork Trucks’ spray booth. The latter generated 80%
of the profit for spray painting and the appellant was only
a cuckoo in the nest in the spray painting booth.
Management considered the only real remedies available
were to extend in size the spray booth or to build a new
one. Both remedies involved construction and capital
outlay. The management decided that this was not
warranted and went back to contracting the appellant’s
work out. As a result, they decided to terminate Mr
Vaughan’s employment. Of course, it is quite clear that
his position was no longer required and, indeed, would
be abolished once the work which he did was contracted
out again. I do not think that the force of that fact is
dissolved, either, by a decision by the appellant to engage
another spray painter eight months after the event.
There was a genuine redundancy within the framework
of the definition of redundancy to which I have referred
above. It was open to find and, indeed, there was no
evidence to the contrary, that the appellant made a
misjudgement that the two companies’ spray painting
booth could be accommodated in one booth. It became
manifestly clear that they could not. Further, the only
solution was to extend the booth or build a second one.
Given that only 20% of profit was generated by the
appellant and Mr Vaughan’s work, this was not deemed
an economical step. That was a decision which the
appellant was entitled to make.
It was open to the Commissioner to interfere if the
termination of employment emanating from that decision
was unfair. This was a redundancy caused by a reasonable
change in the appellant’s operations, based on economics,
properly considered.
As a measure of the fairness of the decision, there was
discussion with Mr Vaughan and Mr Cromwell about how
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to remedy the problems, as Mr Vaughan admitted in
evidence. The decision was based on valid factors. It was
not found, nor was it submitted that it might have been
found, that the motive for the redundancy was unfair. It
was not, taken in isolation, unfair to remedy a
management decision, which only emerged as a problem
in the execution of it, given the evidence of consideration
of the remedies and of consultation with Mr Vaughan.
The Commissioner did give adequate reasons for finding
as he did. The employee did do the work well, as was
clearly the evidence. He did his work to the best of his
ability. His references, given by Mr De Jong and Mr
Rawlings, bear that out. He was certainly permitted to
work in premises which were inadequate and, to some
extent, unsafe. However, the solution to the problem
notwithstanding, that was not unreasonable or unfair as a
decision.
There was a decision about what was due, including two
weeks’ notice. There was, insofar as it was relevant, no
discussion of compensation. There was no adequate
provision for redundancy in the award, in the
circumstances of Mr Vaughan’s case, but that does not
render the termination unfair.
However, as Mr Stokes submitted for the respondent, a
genuine redundancy can be effected in an unfair manner.
In this case, notwithstanding that the decision to abolish
Mr Vaughan’s position was made for good reasons, it was
made following some criticism of the valid complaints
of Mr Vaughan by Mr De Jong. Clause 32A of the award
applies some similar conditions to s.41 of the Minimum
Conditions of Employment Act (if no others are applied).
In any event, no notice was given of the forthcoming
redundancy, no extra time was given, despite a request
by Mr Vaughan, there was no discussion of measures
which might be taken to minimise the effect, no leave for
job interviews, no discussion with unions (as Clause 32A
of the award requires). All this followed as a consequence
of a valid decision, but one which, through no fault of
Mr Vaughan, had to be made because the engagement of
Mr Vaughan had to be reversed.
The award which the appellant relied on, and correctly,
to absolve itself from the necessity to pay a severance or
redundancy pay, was ignored in other respects (see Clause
32A(1)(a), (b) and (c) of the award. Those failures to
comply with the award included breaches of Clause 32A.
Most of those circumstances properly led (and the breach
of Clause 32A is supportive of such a finding) to the
Commissioner finding, within the principle in Miles and
Others t/a Undercliffe Nursing Home v FMWU 65 WAIG
385 (IAC), that the dismissal by way of redundancy was
harsh, oppressive and unfair. A process of redundancy,
unfairly brought about, constitutes an unfair dismissal
(see Kenefick v Australian Submarine Corporation Pty
Ltd (No 2) (1996) 65 IR 366 (IRC of Aust); see also
Gilmore and Another v Cecil Bros and Others 78 WAIG
1099 (IAC)). It follows that an award of compensation
should be made to compensate for the loss established to
have been suffered.
In my opinion, taking into account the leave loading paid
(the notice required to be given was required to be given
anyway), the loss to be measured was not the loss as found
by the Commissioner.
In the circumstances, the loss was of a sufficient period
of notice to the respondent and to his union to enable
him and the union, in accordance with the award, to
prepare for his dismissal and, given that he had served
about twelve months, a further amount of two weeks’
pay should be ordered to be paid and to recognise that
the dismissal was a redundancy. It is only in that respect
that the exercise of discretion miscarried, necessitating
the Full Bench substituting the exercise of its discretion
for that of the Commissioner at first instance.
I have carefully considered all of the evidence, the material
and the submissions. For those reasons, I am not of
opinion that the decision at first instance was, as the
grounds of appeal alleged, arrived at by an erroneous
exercise of discretion, save and except as to the question
of quantum. I would vary the decision and substitute the
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figure of $1,114.92 for the figure of $9,477.00 in the
decision (based on the figures found by the Commissioner
and not challenged).
73 I would therefore uphold the appeal and vary the decision
for the reasons which I have outlined above.
CHIEF COMMISSIONER W S COLEMAN—
74 I have read the reasons for decision of His Honour the
President. I agree with those reasons and have nothing to
add.
COMMISSIONER P E SCOTT—
75 I have had the benefit of reading the reasons for decision
of His Honour, the President. I agree with those reasons
and the outcome which they provide and have nothing to
add.
THE PRESIDENT—
76 Therefore, the appeal is upheld and the decision at first
instance varied.
Order accordingly
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CAROL EVANS, APPLICANT
v.
GABRIEL
EHRENFELD,
RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
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2000 WAIRC 01256
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
WA ACCESS PTY LTD, APPELLANT
v.
MARK
ROBERT
VAUGHAN,
RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
COMMISSIONER P E SCOTT
DELIVERED
TUESDAY, 14 NOVEMBER 2000
FILE NO/S
FBA 34 OF 2000
CITATION NO. 2000 WAIRC 01256
_______________________________________________________________________________

Decision
Appearances
Appellant
Respondent

Appeal upheld and decision at first
instance varied.
Mr E P Rea, as agent
Mr B F Stokes, as agent

_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full Bench
on the 27th day of September 2000, and having heard Mr E P
Rea, as agent, on behalf of the appellant and Mr B F Stokes,
as agent, on behalf of the respondent, and the Full Bench having reserved its decision on the matter, and reasons for decision
being delivered on the 14th day of November 2000 wherein it
was found that the appeal should be upheld, it is this day, the
14th day of November 2000, ordered and declared as follows—
(1) THAT appeal No FBA 34 of 2000 be and is hereby
upheld.
(2) THAT the decision of the Commission in matter No.
1394 of 1999 made on the 23rd day of June 2000 be
and is hereby varied by deleting the figure of
“$9477.00” in order (3), and inserting the figure of
“1,114.92”.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

Decision
Appearances
Applicant
Respondent

Application adjourned
Mr R Bathurst (of Counsel), by leave
No appearance by or on behalf of the
respondent

_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full Bench
on the 20th day of November 2000, and having heard Mr R
Bathurst (of Counsel), by leave, on behalf of the applicant
and there being no appearance by or on behalf of the respondent, and Counsel for the applicant having made an application
to adjourn the hearing and determination of the application,
and the applicant having consented to waive the requirements
of s.35 of the Industrial Relations Act 1979 (as amended), it is
this day, the 22nd day of November 2000, ordered that the
hearing and determination of application No FBM 5 of 2000
be adjourned for further hearing and determination to 10.30am
on Friday, the 9th day of February 2001.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

2001 WAIRC 02009
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CAROL EVANS, APPLICANT
v.
GABRIEL
EHRENFELD,
RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
COMMISSIONER P E SCOTT
DELIVERED
FRIDAY, 9 FEBRUARY 2001
FILE NO/S
FBM 5 OF 2000
CITATION NO. 2001 WAIRC 02009
_______________________________________________________________________________

Decision
Appearances
Applicant
Respondent

Application dismissed by consent.
Mr R Bathurst (of Counsel), by leave
Mr A J Prentice (of Counsel), by leave

_______________________________________________________________________________

Order.
The application having come on for hearing before the Full
Bench on the 9th day of February 2001, and having heard Mr
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R Bathurst (of Counsel), by leave on behalf of the applicant,
and Mr A J Prentice (of Counsel), by leave, on behalf of the
respondent, and the parties herein having applied to the Full
Bench for leave to dismiss the abovenamed application by
consent, and the parties herein having consented to waive the
requirements of s.35 of the Industrial Relations Act 1979 (as
amended), it is this day, the 9th day of February 2001, ordered, by consent, as follows—
(1) THAT there be leave granted and leave is hereby
granted for application No. FBM 5of 2000 to be dismissed.
(2) THAT there be no order for costs.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

FULL BENCH—
Unions—Application for Orders
under Section 72A—
2000 WAIRC 00537
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
APPLICANT
MERCHANT SERVICE GUILD OF
AUSTRALIA,
WESTERN
AUSTRALIAN BRANCH, UNION OF
WORKERS
CORAM
FULL BENCH
HON PRESIDENT P J SHARKEY
COMMISSIONER P E SCOTT
COMMISSIONER S J KENNER
DELIVERED
TUESDAY, 5 SEPTEMBER 2000
FILE NO/S
FBM 3/2000
_________________________________________________________________________

Decision

Application adjourned and directions
made.

Appearances
Applicant
Participants
pursuant to
s.72A(5) of the
Act

Mr A D Gill (of Counsel), by leave
Ms J C Pritchard (of Counsel), by leave,
on behalf of The Executive Director,
Fisheries Western Australia
Mr P L Harris (of Counsel), by leave, on
behalf of The Civil Service Association
of Western Australia (Incorporated)

_________________________________________________________________________

Orders and Directions.
This matter having come on for hearing before the Full Bench
on the 5th day of September 2000, and having heard Mr A D
Gill (of Counsel), by leave, on behalf of The Merchant Services Guild of Australia, Western Australian Branch, Union of
Workers (hereinafter referred to as the “MSG”), and Ms J C
Pritchard (of Counsel), by leave, on behalf of The Executive
Director, Fisheries Western Australia, (hereinafter referred to
as “Fisheries Department”), and Mr P L Harris (of Counsel),
by leave, on behalf of The Civil Service Association of Western Australia (Incorporated) (hereinafter referred to as the
“CSA”), and the Full Bench having determined that the following orders and directions were necessary and expedient
for the just hearing and determination of the matter, and the
applicant and the s.72A(5) participants of the Industrial
Relations Act 1979 (as amended) (hereinafter referred to as
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“the Act”) having waived the requirements of s.35 of the Act
, it is this day, the 5th day of September 2000, ordered, directed and declared as follows—
(1) THAT the Fisheries Department and the CSA have
sufficient interest to be heard pursuant to s.72A(5)
of the Act.
(2) THAT the application by the CSA to adjourn the
application herein be and is hereby granted.
(3) THAT the hearing dates for this application, namely
the 5th, 6th and 7th days of September 2000 be and
are hereby vacated.
(4) THAT the application herein be and is hereby adjourned to 9.00 am on Tuesday, the 21st day of
November 2000, Monday, the 4th, Thursday, the 7th,
Friday, the 8th, Monday, the 11th and Monday, the
18th days of December 2000 for hearing and determination.
(5) THAT the applicant do file and serve Further and
Better Particulars of Application within 14 days of
the date hereof.
(6) THAT the applicant provide discovery by list within
7 days of the date hereof.
(7) THAT the CSA provide discovery by list within 28
days of the date hereof.
(8) THAT the Fisheries Department provide discovery
by list on or before the 25th day of October 2000.
(9) THAT evidence-in-chief be adduced by way of
signed witness statements.
(10) THAT the applicant file and serve signed witness
statements within 7 days of the date hereof.
(11) THAT the s.72A(5) participants file and serve signed
witness statements within 28 days of the date hereof.
(12) THAT the applicant and the s.72A(5) participants
file and serve signed witness statements in reply no
later than 7 days prior to the hearing.
(13) THAT such written statements, if admitted in evidence, shall stand as the evidence-in-chief of such
witnesses.
(14) THAT any documents upon which any party intends
to adduce in evidence shall be annexed in copy form
to the statement of the witness through whom it is to
be tendered.
(15) THAT no evidence-in-chief may be adduced which
is not contained in the said written statements of witnesses without the leave of the Full Bench.
(16) THAT a witness in respect of whom a written statement as aforesaid has not been filed shall not give
evidence without the leave of the Full Bench.
(17) THAT the applicant and the s.72A(5) participants
shall file and serve full opening statements and lists
of authorities 7 days before the 21st day of November 2000.
(18) THAT a list of all witnesses to be called in triplicate
shall be filed and served by the applicant and
s.72A(5) participants 7 days before the 21st day of
November 2000.
(19) THAT the applicant and the s.72A(5) participants
give notice in writing each to the other of the witnesses whom they require to attend at hearing for
the purposes of cross-examination no later than 7
days prior to the hearing.
(20) THAT there be liberty to apply on 24 hours’ notice
to the Commission to the applicants and the s.72A(5)
participants.
By the Full Bench
[L.S.]

(Sgd.) P. J. SHARKEY,
President.
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2000 WAIRC 00857
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
MERCHANT SERVICE GUILD OF
AUSTRALIA,
WESTERN
AUSTRALIAN BRANCH, UNION OF
WORKERS, APPLICANT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
COMMISSIONER P E SCOTT
COMMISSIONER S J KENNER
DELIVERED
WEDNESDAY, 11 OCTOBER 2000
FILE NO/S
FBM 3 OF 2000
CITATION NO. 2000 WAIRC 00857
_________________________________________________________________________

Decision

Orders and Directions issued on 5
September 2000 be varied.

_________________________________________________________________________

Order.
This matter having come on for hearing before the Full Bench
on the 5th day of September 2000 and the order and directions having issued on the 5th day of September 2000, and
the applicant and the s.72A(5) participants having consented,
in writing, to a variation of the order and directions issued on
the 5th day of September 2000, and the applicant and the
s.72A(5) participants herein having consented to waive the
requirements of s.35 of the Industrial Relations Act 1979 (as
amended), it is this day, the 11th day of October 2000, ordered that the order and directions issued in application FBM
3 of 2000 on the 5th day of September 2000 be and are hereby
varied as follows—
(1) THAT the existing Order and Direction (7) be deleted and that there be substituted therefor a new
Order and Direction (7) to read—
“(7) THAT the CSA provide discovery by list
no later than 14 October 2000”.
(2) THAT the existing Order and Direction (11) be varied further by deleting the existing Order and
Direction (11) and substituting therefor the following—
“(11) THAT the CSA file and serve signed witness statements no later than 19 October
2000”.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

Participants
pursuant to
s.72A(5) of the
Act
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Ms J C Pritchard (of Counsel), by leave,
on behalf of The Executive Director,
Fisheries Western Australia
Mr P L Harris (of Counsel), by leave, on
behalf of The Civil Service Association
of Western Australia (Incorporated)

_________________________________________________________________________

Order.
This matter having come on for hearing before the Full Bench
on the 21st day of November 2000, and having heard Mr T J
Dixon (of Counsel), by leave, on behalf of The Merchant Services Guild of Australia, Western Australian Branch, Union of
Workers (hereinafter referred to as the “MSG”), and Ms J C
Pritchard (of Counsel), by leave, on behalf of The Executive
Director, Fisheries Western Australia, (hereinafter referred to
as “Fisheries Department”), and Mr P L Harris (of Counsel),
by leave, on behalf of The Civil Service Association of Western Australia (Incorporated) (hereinafter referred to as the
“CSA”), and Counsel for the applicant having made an application to adjourn the hearing and determination of application
No FBM 3 of 2000, and Counsel for the Fisheries Department and the CSA having consented to the application, it is
this day, the 21st day of November 2000, ordered, that the
hearing and determination of application No FBM 3 of 2000
be adjourned to 9am on Monday, the 4th day of December
2000.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

2001 WAIRC 02066
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
MERCHANT SERVICE GUILD OF
AUSTRALIA,
WESTERN
AUSTRALIAN BRANCH, UNION OF
WORKERS, APPLICANT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
COMMISSIONER P E SCOTT
COMMISSIONER S J KENNER
DELIVERED
THURSDAY, 15 FEBRUARY 2001
FILE NO/S
FBM 3 OF 2000
CITATION NO. 2001 WAIRC 02066
_________________________________________________________________________

2000 WAIRC 01314
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
MERCHANT SERVICE GUILD OF
AUSTRALIA,
WESTERN
AUSTRALIAN BRANCH, UNION OF
WORKERS, APPLICANT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
COMMISSIONER P E SCOTT
COMMISSIONER S J KENNER
DELIVERED
TUESDAY, 21 NOVEMBER 2000
FILE NO/S
FBM 3 OF 2000
CITATION NO. 2000 WAIRC 01314
______________________________________________________________________________

Decision
Appearances
Applicant

Hearing adjourned
Mr T J Dixon (of Counsel), by leave

Decision
Appearances
Applicant
Participants
pursuant to
s.72A(5) of the
Act

Procedural applications granted.
Mr A D Gill (of Counsel), by leave
Ms J C Pritchard (of Counsel), by leave,
on behalf of The Executive Director,
Fisheries Western Australia
Mr P L Harris (of Counsel), by leave, on
behalf of The Civil Service Association
of Western Australia Incorporated

_________________________________________________________________________

Order.
This matter having come on for hearing before the Full Bench
on the 4th, 7th, 8th, 11th and 18th days of December 2000,
and having heard Mr A D Gill (of Counsel), by leave, on behalf of The Merchant Services Guild of Australia, Western
Australian Branch, Union of Workers (hereinafter referred to
as the “MSG”), and Ms J C Pritchard (of Counsel), by leave,
on behalf of The Executive Director, Fisheries Western Australia, (hereinafter referred to as “Fisheries WA”), and Mr P L
Harris (of Counsel), by leave, on behalf of The Civil Service
Association of Western Australia (Incorporated) (hereinafter
referred to as the “CSA”), and the Full Bench having reserved
its decision on the matter, and reasons for decision being
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delivered on the 15th day of February 2001, it is this day, the
15th day of February 2001, ordered and directed as follows—
(1) THAT leave be and is hereby granted to the MSG to
file “Further and Better Particulars of Claim” out of
time.
(2) THAT leave be and is hereby granted to the MSG to
file the witness statements of Lawrence Robert Poole,
Natalie Patricia Ettridge and Bruce McLean Webber
out of time.
(3) THAT leave be and is hereby granted to the MSG to
file the further statement of Michael Eric Fleming
out of time.
(4) THAT leave be and is hereby granted to amend the
application filed herein in the following manner—
(a) by deleting the words “both” and “and
current” in the first sentence in ground 6.
(b) by renumbering the final two grounds of
appeal to read “7.” and “8.”
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
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Result
Representation
Applicant
Participants
pursuant to
s.72A(5) of the
Act

Application dismissed.
Mr A D Gill (of Counsel), by leave
Ms J C Pritchard (of Counsel), by leave,
on behalf of The Executive Director,
Fisheries Western Australia
Mr P L Harris (of Counsel), by leave, on
behalf of The Civil Service Association
of Western Australia Incorporated

_________________________________________________________________________

Reasons for Decision.
THE PRESIDENT—
1 These are the unanimous reasons for decision of the Full
Bench.
2 This is an application by the abovenamed Merchant
Service Guild of Australia, Western Australian Branch,
Union of Workers (hereinafter referred to as “the MSG”)
for orders pursuant to s.72A of the Industrial Relations
Act 1979 (as amended) (hereinafter referred to as “the
Act”).
3 The application was filed on 22 June 2000. The schedule
to the application, which contains the grounds of the
application and the orders sought, reads as follows—
Orders Sought
“1. That the MSG has the right to represent under
the Act, to the exclusion of the Civil Service
Association of Western Australia Incorporated
(“CSA”), the industrial interests of all Fisheries Officers employed in the Fisheries
Department of Western Australia by the
Executive Director Fisheries who are eligible
for membership of the MSG.
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2. To the extent that the MSG does not have the
right under the Act to represent the industrial
interests of Fisheries Officers employed in the
Fisheries Department of Western Australia by
the Executive Director Fisheries, the MSG
shall have that right.
3. That the CSA does not have the right under
the Act to represent the industrial interests of
any Fisheries Officers employed in the Fisheries Department of Western Australia by the
Executive Director Fisheries who are eligible
for membership of the CSA.”
Grounds
“1. The orders sought are ones to which it is open
to the Full Bench to make under s. 72A of the
Act.
2. The applicant is best placed to represent the
industrial interests of the Fisheries Officers
because—
(a) In the context of the enterprise, the
applicant is the recognised principle
union in relation to maritime employees and can commit greater resources
and overall industry experience to protect the industrial interests of those
employees engaged in the maritime
industry;
(b) The applicant will be better placed to
promote and facilitate successful enterprise bargaining in relation to
Fisheries Officers within the Fisheries
Department of Western Australia.
3. The orders sought will best facilitate the industrial representation of the employees.
4. The vast majority of Fisheries Officers employed by the Executive Director Fisheries
would prefer to have their industrial interests
represented by the applicant and not the CSA.
5. The Fisheries Officers have a predominant
marine-related employment function and community of interest with the MSG.
6. There exists a preponderance of employee
membership with the MSG, historically. The
vast majority of Fisheries Officers resigned
from the CSA en masse in protest at the inadequacy of representation.
7. The orders sought are consistent with the objectives of the Western Australian Industrial
Relations Commission’s wage fixing principles.
8. The orders sought are consistent with the objects of the Act.”
On 5 September 2000, the Full Bench declared that The
Executive Director, Fisheries Western Australia
(hereinafter referred to as “Fisheries WA”) and The Civil
Service Association of Western Australia Incorporated
(hereinafter referred to as “the CSA”) had sufficient
interest to be heard pursuant to s.72A(5) of the Act and
leave was given for that organisation to be heard.
For convenience, we reproduce hereunder the grounds
advanced on which both Fisheries WA and the CSA,
respectively, should be given the right to be heard, because
these are convenient summaries of their interest in the
matter—
Fisheries WA
“The Executive Director, Fisheries Western Australia
(“the Executive Director”), has a sufficient interest
in the Application for the purposes of s72A(5) of
the Industrial Relations Act 1979 such as to warrant
an opportunity to be heard in relation to the Application, on the grounds that—
1. The Executive Director is the employer, under the Public Sector Management Act 1994,
of the persons described as “Fisheries Officers” in the Application;
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2. Fisheries Western Australia is the Western
Australian government department which
principally assists the Minister in the administration of the Fish Resources Management
Act 1994, including ensuring compliance with
the provisions of that Act;
3. The Executive Director employs persons described in the Application as “Fisheries
Officers” to perform functions relating, among
other things, to compliance with the provisions
of the Fish Resources Management Act 1994;
4. The Executive Director is a party to each of
the industrial instruments (awards, industrial
agreement and workplace agreement) which
govern the terms and conditions of employment of some or all of the persons described
as “Fisheries Officers” in the Application,
namely the Public Service Award 1992, the
Public Service Allowances (Fisheries and
Wildlife Officers) Award 1990, the Fisheries
W.A. Enterprise Bargaining Agreement 1999
and the Fisheries W.A. Individual Workplace
Agreement 1998;
5. The only industrial organization with which
the Executive Director currently deals in resolving issues relating to the terms and
conditions of employment of its employees
in clerical, compliance, research, technical,
policy and community education areas is the
Civil Service Association of Western Australia
(Inc);
6. In these circumstances, the orders sought in
the Application would, if made by the Full
Bench, directly affect the rights and interests
of the Executive Director.”
CSA
“1. The officers to which the application of the
Merchant Service Guild of Australia, Western Australian Branch, Union of Workers
relates (namely all Fisheries Officers employed in the Fisheries Department of Western
Australia by the Executive Director Fisheries)
are currently exclusively under the coverage
of the Civil Service Association of Western
Australia Incorporated.
2. The application of the Merchant Service Guild
of Australia, Western Australian Branch, Union of Workers seeks to exclude the Civil
Service Assocation(sic) of Western Australia
Incorporated Incorporated(sic) from representing all Fisheries Officers employed in the
Fisheries Department of Western Australian
by the Executive Director Fisheries.
3. The Civil Service Association of Western
Australia Incorporated is the only named
union party to the Public Service Award 1992
and the Public Service Allowances (Fisheries
& Wildlife Officers) Award 1990, the only two
awards that cover the employees to whom the
application relates.
4. The Civil Service Association of Western
Australia Incorporated is a named party to the
Fisheries WA Enterprise Bargaining Agreement 1999 (No. PSGAG 1 of 1999), the
Enterprise Bargaining Agreement that cover
the employees to whom the application relates.”
We are satisfied that the MSG is an organisation, as that
is defined in s.7 of the Act and duly registered under the
Act as an organisation of employees.
The MSG has no counterpart federal organisation, as that
is prescribed in s.71 of the Act. However, there was
reference in these proceedings to a federally registered
organisation with which the MSG is and was connected
or affiliated, called the Australian Maritime Officers Union
(hereinafter referred to as “the AMOU”), an organisation
registered in accordance with the Workplace Relations
Act 1996 (Cth).
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We are satisfied that the CSA also is and was, at the
material times, an organisation of employees, as that is
defined in s.7 of the Act and that the Community and
Public Sector Union, WA Branch (hereinafter referred to
as “the CPSU”) is its counterpart Federal body by virtue
of an declaration of this Commission made under s.71 of
the Act on 4 November 1993 (73 WAIG 2932).
9 The Executive Director of Fisheries WA is and was, at
the material times, a person described as an employer of
Fisheries officers. Fisheries WA, it is common ground, is
a department of Government of this State. For the
purposes of this application and since it was not otherwise
agreed, we accept that a Chief Executive Officer under
the Public Sector Management Act 1994 (as amended)
(hereinafter referred to as “the PSM Act”) is an employer.
However, the question whether such an officer is an
employer remains an open one for us.
10 The CSA, it was not in dispute, has constitutional
coverage pursuant to its rules, of Fisheries officers
employed in or by Fisheries WA. The question arose in
these proceedings as to whether the MSG has
constitutional coverage of Fisheries officers employed in
Fisheries WA. (Coverage of those officers is the subject
of this application.)
S.72A REQUIREMENTS
11 The orders which were sought were orders which it is
within the jurisdiction of the Commission, constituted
by the Full Bench, to make pursuant to s.72A of the Act.
It is not necessary to reproduce that section in full here
for a proper understanding of it (the section has now been
considered by the Full Bench in a number of cases
including Re an application by CMETSWU 78 WAIG
1585 (FB); Re an application by AWU and Another 79
WAIG 3012 (FB); Re applications by HSOA and CSA 76
WAIG 1673 (FB); and Re an application by the
AFMEPKIU 80 WAIG 4613 (FB)).
12 We are satisfied that this application relates to a particular
class or group of employees employed in an “enterprise”,
as that word is defined in s.72A(1) of the Act, who are
eligible for membership of the CSA. It is quite clear on
the evidence to which we will refer later in these reasons,
and we so find, that the enterprise, the subject of this
application, consists of the activities carried on by a public
authority, namely a State Government Department (called
“Fisheries WA”), as defined in s.7 of the Act.
13 We are satisfied and find that the application was
published in the Western Australian Industrial Gazette
on 26 July 2000 (80 WAIG 2849) as required by s.72A(3)
of the Act, and that thirty days have expired since the
date of publication before the Full Bench commenced to
hear this application. There was no impediment, therefore,
on that ground, to the Full Bench hearing and determining
the application.
14 The Commission, constituted by the Full Bench, also
afforded to those persons who established a sufficient
interest to be heard pursuant to s.72A(5) of the Act a
more than adequate opportunity to be heard, they having
taken part in the whole hearing of this matter which was
an extensive hearing.
15 The Full Bench was entitled to find jurisdiction and power
in the Commission, constituted by the Full Bench, to make
the orders sought. Further, it was not contended that there
was not.
CONSTITUTIONAL COVERAGE AND THE
RELEVANT RULES
16 It was not in issue, as we have observed, that the CSA
had and has had, for a period of many years, coverage,
by virtue of its eligibility rule, of Fisheries officers.
17 The eligibility rule of the MSG, which is the subject of
submissions and argument in these proceedings, having
regard to its interpretation and construction, namely Rule
3, reads as follows—
“Members of the Mercantile Marine and dependent
services possessed of certificates of competency issued or recognised by the Commonwealth of
Australia, or any State thereof, the Board of Trade,
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or by any British possession or dependency, or possessed of any qualifications entitling him to
undertake any duty connected with the navigation
of vessels, may be elected as members. Marine Engineers (so engaged), including Third Class and Port
Engineers and Marine Engine Drivers, may be admitted to membership, provided that this Rule as to
Engineers shall only apply in cases where such Engineer is not eligible for membership in or has been
rejected by the Australian Institute of Marine and
Power Engineers.
This Rule as to eligibility of Engineers shall include
Engineers upon vessels owned by the Government,
but Engineers who have become Shipowners, Superintendents, or who are otherwise acting in the
interest of employers, shall be strictly debarred from
membership. Apprentices who are bound by indenture for sea service to a Shipowner or Master (other
than Engineer Apprentices) and Cadets may be admitted to membership but shall not be entitled to be
nominated for or hold office or cast a vote in connection with the affairs of the Guild during their
apprenticeship or cadetship as the case may be. Together with any other persons employed in the
industry of Shipping and Marine or not who have
been or are hereafter elected as Officers of the Guild
and admitted as members thereof.”
18 It is important to note here that the Full Bench in Merchant
Service Guild of Australia, Western Australian Branch,
Union of Workers and Fisheries Department of Western
Australia and The Civil Service Association of Western
Australia Incorporated (Intervener) 78 WAIG 3648 (FB)
considered in some detail that eligibility rule and
construed and interpreted it. We will turn to that case in
more detail in these reasons.
STATUTORY PROVISIONS
19 It is necessary to consider some of the statutory
background relating to the appointment of Fisheries
officers, their functions and the administration of the Fish
Resources Management Act 1994 (hereinafter referred to
as “the FRM Act”). S.3 of that Act prescribes the objects
of the Act and it is necessary and convenient to reproduce
that provision hereunder—
“(1) The objects of this Act are to conserve, develop
and share the fish resources of the State for the
benefit of present and future generations.
(2) In particular, this Act has the following objects—
(a) to conserve fish and to protect their environment;
(b) to ensure that the exploitation of fish resources is carried out in a sustainable
manner;
(c) to enable the management of fishing,
aquaculture and associated industries and
aquatic eco-tourism;
(d) to foster the development of commercial
and recreational fishing and aquaculture;
(e) to achieve the optimum economic, social
and other benefits from the use of fish resources;
(f) to enable the allocation of fish resources
between users of those resources;
(g) to provide for the control of foreign interests in fishing, aquaculture and associated
industries;
(h) to enable the management of fish habitat
protection areas and the Abrolhos Islands
reserve.”
20 There are a number of relevant terms which are defined
in s.4 of the FRM Act and they are as follows—
1. “AFMA” means the Australian Fisheries Management Authority established under the Fisheries
Administration Act 1991 of the Commonwealth.
2. “aquaculture” means the keeping, breeding,
hatching or culture of fish.
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3. “Australian fishing zone” has the same meaning
as in the Commonwealth Act.
4. “boat” means a vessel, craft or floating platform
of any description which is capable of use in or
on water, whether floating or submersible.
5. “commercial fishing” means fishing for a commercial purpose.
6. “commercial fishing licence” means a licence
granted under the regulations authorising a person to engage in commercial fishing.
7. “commercial purpose” means the purpose of sale
or any other purpose that is directed to gain or
reward.
8. “Commonwealth Act” means the Fisheries Management Act 1991 of the Commonwealth.
9. “Department” means the department of the Public Service principally assisting the Minister in
the administration of this Act. (The Executive
Director, who is a s.72A(5) participant in these
proceedings, is the person appointed under Part
3 of the PSM Act to be the Chief Executive Officer of the Department known as “Fisheries
WA”.)
10. “fisheries officer” means a Fisheries officer referred to in s.11 of the FRM Act.
11. “honorary fisheries officer” means an honorary
Fisheries officer appointed under s.179 of the
FRM Act.
12. “licence” means—
(a) an aquaculture licence;
(b) a commercial fishing licence;
(c) a fishing boat licence;
(d) a fish processor’s licence;
(e) a managed fishery licence;
(f) a recreational fishing licence; or
(g) any other licence provided for in the regulations;
13. “recreational fishing” means fishing for a purpose other than a commercial purpose.
The Minister is empowered under s.14 of the FRM Act
to carry out any research, exploration, experiments, works
or operations of any kind for the purposes of the FRM
Act.
Part 3 provides for the Commonwealth or State
management of fisheries and refers to a joint
Commonwealth and State authority, namely the Western
Australian Fisheries Joint Authority. There is a prescribed
arrangement under that Part for management of particular
fisheries.
There is a provision under Part 4 for the creation of a
number of advisory committees such as the Rock Lobster
Industry Advisory Committee and the Recreational
Fishing Advisory Committee.
Part 5 provides for the general regulation of fishing,
including matters of prohibited fishing, protected fish,
bag and possession limits and has a provision of a penalty
for breaches of the FRM Act in Division 4 of that Part.
Part 6 prescribes for the management of the fisheries and
the Minister’s part in providing for management plans,
prescribing management plans with reference in that Part,
too, to manage fishery licences and interim fishery
permits. Again, there is a prescription for offences for
breaches of the provisions of that Part.
Fish processing establishments may not be established
without a permit from the Executive Director of Fisheries
WA under Part 7.
Part 8 deals with aquaculture and, inter alia, prescribes
that the aquaculture may not be carried on without a
licence granted by the Executive Director of Fisheries
WA. There is also provision for designated fishing zones,
for the Abrolhos Reserve, for fish habitat protection areas
and for a register of authorisations and exemptions to be
kept and made.
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28 Part 16 is of particular relevance because it enables the
Executive Director of Fisheries WA to issue a certificate
of appointment to each Fisheries officer (s.177(1) of the
FRM Act). Fisheries officers are to be appointed under
s.11 of the FRM Act which reads as follows—
“11. There are to be appointed under Part 3 of the
Public Sector Management Act 1994 such fisheries officers and other staff as are required for
the purposes of the administration of this Act.”
29 S.179 of the FRM Act enables the Executive Director of
Fisheries WA, by instrument in writing, to appoint a
person to be an honorary Fisheries officer. It is noteworthy
that, under s.180 and s.181, police officers have the
powers of Fisheries officers and naval officers have the
powers of Fisheries officers in dealing with foreign boats.
30 S.182 of the FRM Act gives Fisheries officers powers of
inspection. S.183 gives them powers of entry onto land.
S.184 and s.185 give them powers of entry and search of
non-residential premises or residential premises in
connection with an offence, and under s.186, there is a
power of entry of tents, camps and unauthorised
structures. Various warrants may be obtained by Fisheries
officers pursuant to s.187 and s.188.
31 A Fisheries officer may require a person to provide, in
certain circumstances, certain information, pursuant to
s.189 of the FRM Act.
32 S.191 of the FRM Act prescribes a number of powers for
Fisheries officers, including the right to require the
production of documents and to examine them; to board
boats and enter and search a boat or vehicle or a train or
aircraft; to detain boats etc.; and under s.193, there is
power to seize fish and vehicles, inter alia. There are also
offences prescribed relating to providing false or
misleading information to Fisheries officers or obstructing
them.
33 Part 17 of the FRM Act prescribes legal proceedings
which may be instituted by the Executive Director of
Fisheries WA, a police officer, a Fisheries officer, or any
other person authorised in writing to do so by the
Executive Director.
34 Part 18 of the FRM Act makes provision for levying, and
the creation of various funds. In particular, pursuant to
s.238, the Fisheries Research and Development Fund,
which is to be credited with fees and charges paid in
respect of authorisations and exemptions, the register and
services relating to commercial fishing, aquaculture and
the processing of fish, as well as the management of fish
habitat, protection areas or the Abrolhos Islands Reserve,
rent, fees and royalties paid in respect of aquaculture,
leases or executive licences or costs recouped from
prosecutions relating to commercial fishing and sales of
forfeited property, inter alia, as well as income derived
from investment of monies forming part of the Fund as
determined by the Treasurer and any other monies
lawfully payable to the credit of the Fund, may be applied,
inter alia, for a number of things prescribed in s.238(5)
including—
(a) scientific, technological or economic research;
(b) the exploration and development of commercial
fisheries; or
(c) defraying the costs of the administration and
management of commercial fisheries, inter alia.
35 The FRM Act is nothing but an Act to enable the
Government, through these officers, to manage and
regulate fish throughout this State and its waters and to
assist the Commonwealth in Commonwealth waters to
enforce its laws. Fisheries officers are officers who exist
only for the purposes of that Act (and for other Acts such
as the Pearling Act 1990 (as amended)).
36 The statute, read as a whole, provides a prescription for
the Minister and Fisheries WA and its officers, including
Fisheries officers, to—
(a) Conserve, develop and share the fish resources
of the State for the benefit of future generations.
(b) Foster aquaculture, commercial and recreational
fishing, not just commercial fishing.
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Manage the fisheries to that end.
Regulate fisheries and fishing.
Assist the Commonwealth in regulation.
Prescribe for supervision, enforcement and penalties by Fisheries officers.
(g) Conduct research, exploration or development
and to defray the cost of the administration and
control of commercial fisheries.
They are, too, if it is needed to be said, “Government
officers”, for the purposes of s.80C of the Act. It should
also be noted that Fisheries officers are appointable as
inspectors with powers of inspection, detention and
enforcement under the Pearling Act (see s.35 and s.36 of
that Act).
On a fair reading of the statute as a whole and with
particular regard to those sections to which we have
referred above, it is fair to find as follows—
(a) That the Minister, the Chief Executive Officer and
Fisheries WA have been given duties and obligations to conserve, develop and protect the fish
resources of this State.
(b) That they have duties in supervisory management
of commercial and recreational fishing and
aquaculture.
(c) That they have duties to control foreign interests,
to enforce the law, to monitor and to survey.
Primarily, in every sense of the word, they are to manage
and conserve, share and develop this State’s fish resources
for the benefit of the people of this State now and in the
future.
A fair reading of the statute alone is enough to persuade
the Full Bench that, in terms of the Full Bench in Merchant
Service Guild of Australia, Western Australian Branch,
Union of Workers and Fisheries Department of Western
Australia and The Civil Service Association of Western
Australia Incorporated (Intervener) (FB) (op cit),
Fisheries officers are officers of the Crown appointed to
carry out statutory duties to achieve the objects of the
FRM Act and the Fisheries Management Act 1991 (Cth).
They are subject to the PSM Act as public servants. What
they do to achieve those objects and discharge their duties
would not, in our opinion, detract from the clear nature
of their “employment”.

EVIDENCE AND WITNESSES
41 A number of witness statements were filed on behalf of
the MSG and the s.72A(5) participants. These were filed
by consent pursuant to orders and directions made on 5
September 2000 by the Full Bench.
42 Evidence of witnesses was adduced on oath or affirmation
or by written statement filed and so used by consent and
by direction of the Full Bench.
43 In the case of the MSG, there was evidence adduced from
the following witnesses—
(a) Mr Lawrence Robert Poole, Senior Fisheries
Officer with 28 years service, a leading member
of the Fisheries Officers’ Sub Association (hereinafter referred to as “FOSA”) and former
President or Vice President of the MSG
(b) Ms Natalie Patricia Ettridge, Industrial Relations
Officer with MSG
(c) Mr Bruce McLean Webber, Senior Fisheries Officer, Master, Patrol Vessel, employed since 1974
(d) Mr Robert John Breeden, the Acting Manager,
Central Support Service at the Fisheries Department and Secretary/Treasurer of FOSA
(e) Mr Michael Eric Fleming, Secretary of the
AMOU
44 For the CSA, evidence was adduced from the following
witnesses—
(a) Ms Janice Lesley Blake, at all material times, an
industrial organiser with the CSA
(b) Ms Patricia Mary Summerfield, a Senior Policy
Officer with the Ministry of Sport and Recreation, but prior to 19 February 1998 for a period
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of four years, a Senior Policy Officer with
Fisheries WA
(c) Mr John Noel Dasey, an advocate and industrial
organiser and then Senior Industrial Officer with
the CSA from 1997 to the present
(d) Mr David Alexander Robinson, the Secretary of
the CSA since December 1993, and a member of
the Federal Council and Federal Executive, as
well as a Federal Vice President, of the CPSU
(e) Mr Stephen Robert Adams, an inspector in the
Department of Transport and member of the CSA
For the Executive Director of Fisheries WA, evidence was
adduced from the following witnesses—
(a) Mr David Edward Giles, Human Resources Manager, Fisheries WA
(b) Mr John Grayden Looby, Manager Regional
Services, Fisheries WA and an employee for thirty
years
(c) Mr John Charles Nicholls, Director of Strategic
Planning and Policy at Fisheries WA
(d) Mr Samuel Frederick Buick, Human Resources
Projects Manager at Fisheries WA
In addition, a substantial number of documents was
adduced in evidence.
We wish to say that the Full Bench has had substantial
opportunity to see and hear important witnesses in the
witness box and has carefully considered their demeanour
and evidence.
Whilst we agree with the submission that Mr Poole’s
efforts on behalf of his fellow Fisheries officers have
demonstrated laudable zeal, we are of opinion that his
evidence was coloured at times by that zeal. Accordingly,
where his evidence is in conflict with that of other
witnesses, including Ms Blake and Mr Robinson, we
prefer the evidence of the other witnesses. In particular,
too, we found Ms Blake to be an impressive and
competent witness whose evidence we accept. Mr
Breeden, too, was a forthright witness and we prefer his
evidence, where it was in conflict with that of Mr Poole.
There were submissions on behalf of the CSA and
Fisheries WA that significant portions of the evidence,
by written statement, of some witnesses for the MSG,
including Mr Poole’s, should be struck out. The Full
Bench did not accede to those submissions, being firmly
of the view that the evidence was better dealt with as a
matter of weight.
There was, in the written statements and in other evidence,
a great deal of evidence concerning constitutional
coverage, unqualified legal opinions, some gratuitously
offensive statements, some evidence dealing with matters
which were questions for the Full Bench and not for the
witnesses, some irrelevant evidence, and some
argumentative evidence, to all of which, without detailing
it, we would attach no weight.

BACKGROUND
51 Fisheries officers are appointed under the FRM Act and
Part 3 of the PSM Act.
52 Exhibit 5, which is an employment information document
provided to Fisheries officers, notes that Fisheries WA is
responsible for managing the use and harvesting of
fisheries resources at ecologically sustainable levels and
managing the development of aquaculture in order to
maximise the economic benefits to the State by conserving
and protecting the State’s aquatic ecosystems for the
benefit of the present and future Western Australian
community.
53 It asserts that Fisheries officers play a major role in the
protection and conservation of Western Australian marine
and aquatic resources by ensuring compliance with
management rules through law enforcement, community
education and “liaison with our clients”. It is clear that
successful applicants are required to work irregular hours
at a range of locations throughout the State and that
considerable time away from home may also be required.
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54 In some instances, this involves living on departmental
or other vessels. Fisheries officers are required to wear
uniforms provided by Fisheries WA whilst on duty.
55 Their duties entail—
1. Law enforcement programmes requiring the apprehension and prosecution of offenders in field
situations.
2. Customer awareness and education programmes
requiring the presentation of information to members of the public and community groups.
3. Liaison with the fishing industry, community
groups, members of the public and other Government agencies and advising on fisheries
matters.
4. Adherence to departmental policies, procedures
and principles.
5. Conducting marine and land based patrols.
6. Operating four wheel drive vehicles and small
vessels.
7. Presenting evidence in a law court and serving
summonses.
8. Preparing and submitting written reports.
9. Maintaining departmental boats, vehicles and
equipment.
10. Issuing licences and attending administrative
duties.
11. Carrying out surveillance patrols and travelling
aboard aircraft from time to time.
56 Quite rightly, given the statutory structure as we have
outlined above, the document asserts that Fisheries WA
is responsible for managing the fish resources of this State
for the benefit of the whole community, both past and
present. Fisheries WA has a staff of around 300 which
includes about 86-88 Fisheries officers presently. The
Regional Services Division is staffed by approximately
80 Fisheries officers, eight of whom are funded by the
Commonwealth to supervise Commonwealth fisheries
management programmes (see the statutory scheme
above), including responses to illegal foreign fishing
vessel activities.
57 As well as the supervision of commercial fishing, it is
clear from this exhibit that there is a rapid growth in the
popularity of recreational fishing, the supervision of
which is also part of the responsibility of Fisheries
officers.
58 Fisheries officers are stationed at places all over the State,
from Albany in the south to Broome in the north and at
places such as Carnarvon, Fremantle, Geraldton,
Esperance, Exmouth, Mandurah, as well as other places,
with a number at the department’s head office in Perth.
We are satisfied with that evidence and so find.
59 There was substantial evidence from Mr Looby who has
been a Fisheries WA employee for thirty years. His
evidence was not seriously contradicted or shaken. There
was some evidence from Mr Breeden and Mr Webber
doubting his quantification of sea time worked, but they
did not have access to the actual records of employment
to which Mr Looby and his staff had access. We accept
Mr Looby’s evidence (see exhibit 33).
60 Key duties of Fisheries officers, as we find, are as
follows—
“Conducting law enforcement activities including
surveillance, monitoring, investigation and prosecution of offenders.
Delivering community and customer awareness programs including the management of volunteers and
the presentation of information to client groups, the
general public and the media.
Liaising with the fishing and aquaculture industry,
community and regional interest groups, members
of the public and other agencies.
Maintaining District Offices including management
of staff and resources.”
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61 Key activities of Fisheries officers are as follows—
“Monitoring, Control and Surveillance—which covers activities such as air patrols land patrols, sea
patrols, inspections of fish dealers, investigation of
suspected offenders, prosecution and satellite vessel monitoring.
Advice and Education—which covers the provision
of advice to clients and Agency staff, media liaison,
assistance with development and delivery of community awareness information and programs, input
into regional committees and management of the
volunteer fisheries liaison program.
Administration—which includes management of
staff, capital items and resources, office support,
planning and development functions.”
62 Marine activities by Fisheries officers are as follows—
“8. Marine activities undertaken by Fisheries Officers are essentially for enforcement purposes to ensure
compliance with the fisheries legislation. Vessels
used by Fisheries WA are basically surveillance platforms required for monitoring and enforcement
functions in the marine environment. The key at sea
inspection activities are the inspection of fishing gear,
monitoring of closed areas and auditing of pearl
oyster quota requirements.
9. It is estimated from a total of 171,078 hours delivered by Fisheries Officers for 1999/2000 recorded
in the Agency time sheet, 36,435 hours (21.3%) related to on water activities by Fisheries Officers. (See
Attachment 2)”
63 The Seagoing Patrol Boat Business Unit carries out the
following activities—
“ (i) Seagoing Patrol Boat Business Unit
11. The Agency operates 3 seagoing patrol
boats (20m class) which are manned by 3 or 4
crew (total 10 officers) who are permanently
appointed to the vessels and who operate and
live onboard for periods between 8 and 20
days. Crew on patrol vessels average 150 sea
days per year. Full-time seagoing officers constitute approximately 11-12% of the total
number of Fisheries Officers and deliver approximately 50% of the total boat days for all
Fisheries Officers. (my underlining)
12. Except for the actual crews of the patrol
vessels very few Fisheries Officers would be
involved at any significant level in watch-keeping or operations on vessels above 10m.
13. Patrol vessels are enforcement platforms
which allows Fisheries officers to conduct
marine monitoring, control and surveillance
activities. All crew on the patrol vessels are
Fisheries Officers and are either directly involved in fisheries enforcement operations or
providing logistical support to other officers
conducting such operations. These vessels are
occasionally used for research purposes or
servicing other Agencies’ at sea commitments
which may include the transport of personnel
and equipment.
(ii) Small Boat Operations (<10m)
14. The Agency operates boats which range
from small 3m punts to 10m boats which have
limited built in accommodation. This class of
vessel mainly operates in inshore and protected waters and patrols are usually confined
to day operations not involving over night
accommodation on the vessel.
15. The key activities conducted from small
boats are patrols to ensure compliance with
the management legislation made under the
FRMA. Limited research and other agency
support activities are also undertaken.
16. The utilisation rate of this class of vessel
is very low and on average small boats are
used approximately 20 days/year with an
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average engine hours of 3.5 hours/day. Patrol
activity in small boats represents approximately 10% of the total days worked by
Fisheries Officers not attached to the Seagoing Patrol Boat Business Unit. (See
Attachments 3a and 3b)
(There must be availability, as Mr Poole asserted, to work
on small vessels at sea.)
(iii) Accompanying Commercial, Charter, Naval or External Agency Vessels to Sea
17. In this role Fisheries Officers generally
proceed to sea on vessels from other Agencies to conduct enforcement, monitoring or
surveillance functions but are not responsible
for the navigation, safety or operation of the
vessel which is under the command of personnel external to the Agency. The use of
seagoing vessels by these officers is mainly
for the purpose of transport to their place of
work. (ie the point where the enforcement
activities are carried out).
18. The Australian Fishing Zone Unit, (AFZ
Unit) which consists of 11 Fisheries Officers,
operates within the 200nm Australian Fishing Zone off WA, Cocos and Christmas Island
territories and Australian Sub Antartic territories and are the only other group of Fisheries
Officers with a requirement to conduct significant at sea patrol activity.
19. The AFZ Unit averaged approximately 43
days at sea/officer over the past two years
which represents about 21% of the total annual days worked by those officers. (my
underlining)
20. In respect to all other Fisheries Officers
(excluding the AFZ and Patrol Boat Units) the
level of at sea inspection on vessels other than
Fisheries WA vessels is very low and is estimated to be less than 2% of total activity by
Fisheries Officers.” (my underlining)
64 The following Marine Qualifications must be held—
“21. All Fisheries Officers must hold marine qualifications to operate Agency vessels. The majority of
the Agency’s vessels can be operated with a Small
Boat Proficiency Certificate (SBPC) which permits
the use of a vessel up to 10 metres within 5 miles of
shore. This qualification does not require previous
seagoing experience.
22. Historically the SBPC was not available and the
minimum marine qualification was the Certificate
of Competency as Coxswain (CCC). Consequently
this qualification is held by most Fisheries Officers
and reflected in Job Description Forms for Fisheries
Officers. Whilst it is not essential that all Fisheries
Officers hold marine qualifications above the SBPC,
a CCC is either essential or desirable to operate the
Agency’s 7-10 m vessels. For Occupational Health
and Safety reasons it is desirable that officers hold
marine qualifications above the minimum lawful requirement. For the 10m class of vessel the Master
Class 5 Certificate is essential for the Master of those
vessels in order to maximise the operational capability of those vessels.
23. The 23m PV “Walcott”, which is one of the Agency’s 20m patrol boats, requires the Master to hold a
Master Class 4 and Marine Engine Driver Certificate Class 1. The other two 20m class PVs require a
Master Class V and Marine Engine Drivers Certificate Class 2.”
65 Future trends in Fisheries Officers’ duties are as follows—
24. It is unlikely that there will be a significant increase in the level of at sea compliance duties
undertaken by Fisheries Officers in the near future.
This forecast is based on the Agency fleet remaining stable or further reducing through joint servicing
arrangements with other marine based Agencies
which allows for the sharing of marine assets.
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25. The future focus on surveillance and enforcement activities with respect to the commercial
industry will be away from expensive at sea patrolling and enforcement activities to the use of remote
electronic satellite vessel monitoring of the commercial fishing fleet. National and international
management trends are away from traditional input
fisheries management (involving field compliance)
to output or quota management (involving accounting for and auditing product through paper trails).
26. The development of the land based component
aquaculture industry in WA will also result in an increasing demand on Fisheries Officers to ensure
compliance with aquaculture license conditions.
27. Any future restructure with improved resourcing
may allow an increase in the level of field services
provided by Fisheries Officer but this will most likely
occur in the recreational fishing area which has a
focus on a community awareness and education role
rather than dedicated at sea patrolling.”
Provision and cost recovery of Fisheries WA Services
are as follows—
“28. Fisheries WA does not provide or trade goods
or services to the fishing industry in a commercial
sense. Fisheries WA provides management, research
and compliance services on behalf of the State of
Western Australia to meet the objectives of the
FRMA.
29. The FRMA provides for statutory Ministerial
Advisory Committees (MAC’s) which are consultative mechanisms for the Minister for Fisheries. Most
commercial fisheries have MAC’s which provide a
range of advice to the Minister including the level
of management, research and compliance outputs
necessary to sustainably manage the fishery.
30. There is no external contractual arrangement
between the MAC’s or the fishing industry with the
Minister for the provision of Agency services. It is
the Minister’s prerogative and responsibility to determine the level of services provided to meet the
objectives of the FRMA. (my underlining)
31. The cost of some of the services provided by
Fisheries WA are directly recovered through licence
fees from the authorisation holders of major fisheries. This includes a contribution to the Development
and Better Interest Fund through a fee based on
0.65% of the gross value of the particular fishery.
Fisheries WA operates under a funder, purchaser,
provider model but this is an internal Agency model.”
We accept Mr Looby’s evidence as follows—
(a) That 62% of the time spent by Fisheries officers
is spent in monitoring, control and surveillance.
(b) That 9% of their time is spent in education and
advice.
(c) That 29% of their time is spent in other activities.
We would observe that, quite clearly, officers use boats
to go to sea to carry out their duties as, no doubt, on land
they use motor vehicles or aircraft perhaps.
Marine Activities—
(i) That 13% of time is spent in sea patrols.
(ii) That 78% is spent in other activities.
(iii) That farm and nursery inspection takes up 2%
of time.
(iv) That sea collection takes 1% of time.
(d) 63% of the vessels operated by Fisheries officers
are 1 to 5 metre vessels, 28% are 5.5 to 10 metre
vessels and 9% are 10.5 metre or more vessels.
(e) In fact, 20 officers are responsible for putting in
over 50% of sea time.
However, we accept Mr Poole’s evidence that, because
each officer is subject to transfer, it is more probable than
not that the officer cannot avoid carrying out duty at sea.
It is not clear that this would involve a great deal of time,
however.
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70 It was asserted by some witnesses that it is necessary that
Fisheries officers have a Marine Competency Certificate
to enable them to master craft, but that is no longer an
indispensable requirement, according to the latest job
description form, as we find (see exhibit 21A-21D). There
is, however, competence required in small boat handling.
There are a number of large patrol vessels owned by
Fisheries WA in excess of twenty metres in length, but
only twenty-one persons man these, although other
officers may, from time to time, be required to work on
them. These are ocean going vessels, as well as a large
number of small craft which are, of course, used and hence
the use of a Small Boat Competence Certificate. It is quite
clear that, whilst a Certificate of Competency is required
for the operation of large vessels, there is no competency
requirement for all officers to hold such certificates.
71 It is clear, and Mr Poole admitted it, that for some officers,
100% of their time is spent on land (see page 250 of the
transcript (hereinafter referred to as “TR”)). Fisheries
officers carry out duties at sea and on land.
72 As was admitted with commendable honesty by Mr
Webber (see page 276(TR)), and as Mr Poole effectively
admitted, as the statutory provisions and all of the
evidence reveal, the overwhelming flavour (and, indeed,
nature) of the duties of Fisheries officers are those of
public service officers acting on behalf of the Crown.
(The nature of the funding, which is departmental funding,
is quite irrelevant to that fact.)
73 Accordingly, if, as Mr Webber said in evidence, that his
management had said that Fisheries officers are a service
industry (one assumes for commercial fisheries) and the
service is not provided, they are out of a job (see page
276(TR)). That is an entirely erroneous assertion. The
officers’ sole role is, according to law and their lawful
duties, to carry out their functions as officers. The reason
for their existence is two Acts of Parliament.
74 As Ms Ettridge admitted, Fisheries officers cannot be
considered part of the Mercantile Marine. Their duties
are plainly governmental and not carried on for profit
(see page 314(TR)).
Costs Recovery
75 Something was said about the costs recovery concept
under which participants in the six major commercial
fisheries pay for the full identified recoverable costs of
managing these fisheries and the participants of all minor
managed commercial fisheries contributed to the costs
of managing their respective fisheries, based on a
percentage of the gross value of catch for the particular
fishery. The cost recovery policy appears in a Fisheries
WA statement (see exhibit 4—LP-2).
76 The State Government, as part of this arrangement, has
agreed to—
(a) Contribute to the costs of managing minor fisheries, the recreational fishing programme and the
fish habitat management programme.
(b) Meet the costs not recoverable from the major
commercial sector.
(c) Underwrite costs recovery during the implementation phase within specified monetary limits.
77 It was also said that the Department was moving to
provide services on a full cost recovery basis. It is
noteworthy that the State Government undertook to
underwrite costs of carrying out functions of Fisheries
WA which were not met by costs recovery in relation to
commercial fisheries, which of course one would expect
to happen. That, of course, highlights the obvious, which
was also adverted to by Mr Nicholls in evidence.
78 The Minister of the day and the department and its officers
are charged with duties and obligations and
responsibilities under the FRM Act. They are answerable
to Parliament ultimately. Thus, if costs recovery funding
were not used or was not available, there would have to
be other Government funding and/or other means used
to raise revenue.
79 In addition, the licence registry operates as a separate
business unit and, therefore, a separate range of service

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

fees and charges to meet the estimated transaction costs
also applies.
80 It is clear from the evidence of Mr Looby and others that
only a small amount of time is spent at sea. It is also,
however, clear that the regulatory duties of Fisheries
officers take them all over the State and into Sub Antarctic
waters. The overwhelming evidence was that there was
no involvement by Fisheries WA in commercial or trading
activities. We so find (see the evidence of Mr Looby, Mr
Nicholls, Mr Breeden and Mr Webber).
Industrial Representation—Awards and Agreements
Negotiations
81 In 1938, a Public Service Agreement was entered into
which provided for the payment of overtime and
allowances, including camping allowances for all
permanent public servants who were remunerated through
a succession of public service allowances agreements.
There are various agreements which are descendants of
that agreement and which have been referred to in this
case.
82 The Public Service Award 1992 covers Fisheries officers.
There is also what seems to be the perennial question of
commuted overtime allowances and the adequacy or
otherwise. The Public Service Allowances (Fisheries and
Wildlife) Award 1990 also applies.
83 The CSA has been a party to these awards for some years.
Indeed, it has been a party to the 1938 agreement and its
successors since that date. The MSG has never been a
party in this Commission to awards or industrial
agreements on behalf of Fisheries officers. The CSA has
not only been a party to the relevant awards and
agreements since 1938, but has played a major part in
developing them.
84 Fisheries officers have remained eligible to be members
of the CSA for many years. Indeed, a large number of
them remained members until April/May, 1996 when a
large number resigned and purported to join the MSG.
85 Whilst they purported to remain members of the CSA,
the Fisheries officers, represented by Mr Poole, had a
separate organisation which, as we understand it,
purported to remain within the CSA until the resignations
of 1996, called the “Fisheries Officers’ Sub Association”
(FOSA), of which Mr Poole has been an officer for some
time and which has continued to represent Fisheries
officers on a de facto basis.
86 For the Fisheries officers, there have been ongoing issues
involving seagoing (victualling) allowances which reflect
the actual costs of living away from home and which have
not been maintained in relation to camping allowances
on which they were originally based, and the “hard lying
allowance” which had not been reviewed regularly, in
any event, since its inception in 1982.
87 The awards are said, at least by Mr Poole in evidence, to
have failed to remedy the problem which Fisheries officers
say exist in relation to commuted overtime allowances.
Thus, as it is alleged, Fisheries WA is “the net benefactor
of thousands of hours of unpaid toil which has been
regularly supplied by Fisheries officers working under
direction supervision. Fisheries WA benefits from the
commuted overtime arrangements because it regularly has
the advantage of unpaid work hours or work at rates of
pay which are at less than ordinary time.”
88 There was, as a matter of evidence, a series of increases
in the seagoing allowance from 1983 to 1996, totalling a
65% increase, effected by the CSA which we accept as
satisfactory, despite Mr Poole’s assertion to the contrary.
We should add that it was a complaint of Mr Poole that
there were no wage increases before the 1996 EBA for
some years. However, we accept Ms Blake’s and Mr
Dasey’s uncontroverted evidence that this was so in the
early 1990’s because of the operation of the Wage Fixing
Principles. Their assertions were not challenged either in
cross-examination nor by submission. In any event, we
do not accept, on the evidence, that this was due to CSA
inaction.
89 It is clear that difficulties with the commuted overtime
allowance are not readily resolvable. Whether this can be
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resolved by variation to the Public Service Allowances
(Fisheries and Wildlife) Award 1990 or whether such a
variation is achievable is not clear to me.
90 By virtue of s.26A of the Act, evidence of what is
contained in or the existence of any workplace agreement
(as defined) cannot be received or admitted in evidence
by the Commission.
91 It was the evidence, which we accept, that these matters
were to be considered in relation to the negotiations for
the 1996 EBA.
The 1996 EBA
92 During 1995 and early 1996 when there were negotiations
for an enterprise bargaining agreement, later entered into,
as the “Fisheries Department of Western Australia
Enterprise Bargaining Agreement 1996” (76 WAIG 1818)
with a duration of 18 months (being registered on 14 May
1996) (hereinafter referred to as “the 1996 EBA”), and
followed in 1999 by the “Fisheries WA Enterprise
Bargaining Agreement 1999” No PSG AG 1 of 1999 (79
WAIG 1942) (hereinafter referred to as “the 1999 EBA”)
which replaced the 1996 EBA, being registered by order
dated 6 July 1999.
93 Prior to the entry into the EBA in 1996, there was a single
bargaining unit (hereinafter referred to as “the SBU”) put
in place in Fisheries WA which consisted of a number of
members. Fisheries WA was represented by senior officers
of the department. The CSA was represented by Ms Blake
who gave evidence in these proceedings, as she was then
the industrial officer for Fisheries WA employees. There
was a total of five workplace delegates under the CSA
rules representing 276 employees of whom 165 were
union members, and representing the five divisions within
the Department, including Fisheries officers. Mr Poole
was one of the delegates, representing Fisheries officers,
as was Ms Summerfield, representing policy and
management employees. In due course, an EBA was
negotiated and approved by the SBU.
94 At that time, according to uncontroverted evidence, there
were 65 Fisheries officers amongst the CSA members in
Fisheries WA. All other Fisheries WA employees were
then covered by the Public Service Award 1992, as were
Fisheries officers and technical officers who were also
covered by the Public Service Allowances (Fisheries and
Wildlife) Award 1990.
95 It was asserted by Mr Poole that there was little affinity
or empathy between the field staff, namely Fisheries
officers and technical officers, and the remainder of the
SBU, although, as we observe, all were CSA delegates
and, contrary to that view, on the evidence, Fisheries
officers’ concerns took up and were permitted to take up
a great deal of the time of the SBU deliberations.
96 There was strong and uncontroverted evidence, and we
are satisfied and find that the concerns of the Fisheries
officers and, to some extent, the technical officers to
rectify problems which they had with the commuted
overtime arrangements were permitted by other delegates
to take up a large part of the proceedings of the SBU. Mr
Poole asserted that there was no support from
management or the CSA, or other delegates, for attempts
to remedy what he called the ambiguous nature of the
commuted overtime arrangements.
97 However, the overwhelming evidence, as we have said,
was that the delegates allowed a great deal of time to be
spent in the SBU deliberations in the airing and discussion
of the Fisheries officers’ concerns. We so find.
98 Both the CSA and the employer had said that the EBA
process was the appropriate mechanism to make changes
before the commencement of negotiations. Mr Breeden
said that either a workplace agreement or an EBA were
the only vehicles available to resolve the matters which
they wished to be resolved.
99 There was major disagreement, too, in relation to Clause
22—the seagoing allowance, and according to Mr Poole,
management said that these negotiations would be taken
off the table if he continued to hold the process up and he
was given no support by other delegates in relation to
this matter. However, that matter was resolved.
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100 In the end, a ballot was held of all Fisheries WA CSA
members which resulted in the EBA, as negotiated, being
agreed to. (We will refer to that ballot in more detail later.)
101 According to Mr Poole’s evidence, the parties failed to
make changes to working conditions by award variation,
it was impossible to make changes through the process
of the SBU via the EBA, whilst represented by the CSA,
because Fisheries officers did not have the numbers, and
thus, the only answer was to leave the CSA and have
their own autonomy under an award with another union.
He said that it was the view of Fisheries officers that, if
they did not do this, then it was inevitable that their
working conditions would not be protected because they
would gradually be eroded by successive trade-offs under
the EBA process.
102 Mr Poole asserted that the CSA had demonstrated a poor
record and lack of accountability in its representation and
service to members who are Fisheries officers, that
Fisheries officers’ working conditions and arrangements
are not fair or equitable in comparison to other public
sector employees and they are clearly disadvantaged, that
parties to the awards and agreements which cover
Fisheries officers have demonstrated a track record of
eroding working conditions by means of inequitable and
unfair wages trade-offs, and that it is not in the “public
interests” of the community or Fisheries officers that the
working conditions, arrangements and representation are
unfair and inequitable. He said that, over the last 25 years,
the CSA had failed in its obligation to Fisheries officers
to represent and protect their working conditions. Those
allegations were denied in evidence by Mr Robinson, Mr
Dasey and Ms Blake. There was evidence, too, from Ms
Summerfield who said that Ms Blake was very
professional.
103 It is quite clear, and indeed there was drafted a separate
EBA (exhibit 9) which took account, inter alia, of
particular Fisheries officers’ concerns, that Fisheries
officers required a separate EBA which covered them
alone. That draft was produced at a SBU meeting.
Fisheries WA would not agree to a separate EBA and
required an EBA which covered all of its “employees”.
That is a stance to which Fisheries WA adhered throughout
the negotiations and afterwards and to which still adheres.
FOSA Resolution to Resign
104 On 8 November 1995, at the Annual General Meeting of
FOSA with 48 members present, a secret ballot was
conducted. (We are not aware what numbers voted for
the resolution.) As a result, a resolution was passed in the
following terms—
“We the undersigned Fisheries Officers wish to make
it quite clear that our special and unique workplace
has decided and resolved between us the following
issues which will govern our entry into a “whole of
the Dept.” Enterprise Bargaining Agreement (EBA).
(1) Clause 6 of the Fisheries Dept. Draft EBA
dated 3-11-95 shall be altered to allow Fisheries Officers to automatically withdraw from
the agreement at the term of expiry unless
written notice is provided to the employer to
WAIRC to continue.
(2) In the absence of Single Bargaining Representatives (SBU) agreeing to the amendment
of Clause 6 in accordance with our workplace
vote, Fisheries Officers insist that the CPSU/
CSA suspend negotiations to include our
workplace in any such agreement. Alternatively, the CPSU/CSA shall pursue a parallel
EBA for Fisheries Officers which would treat
them as a discreet group under their own EBA.
(3) If the CPSU/CSA, Fisheries Dept and other
SBU representatives decide to ignore the wish
of Fisheries Officers in accordance with clause
1 & 2 of this motion, we as a group have decided to resign on mass(sic) from the CPSU/
CSA and appoint our own bargaining agent
to negotiate a collective workplace agreement
with the employer or continue with EBA negotiation on the SBU represented by another
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union who will have the coverage of our resigned membership at the negotiating table.”
(See exhibit 4—LP12.)
105 This resolution was communicated to the CSA. According
to the evidence of Mr Robinson, and there is no doubt of
this fact, this caused a great deal of concern to the CSA
because the resolution, if acted upon, meant a substantial
loss of membership.
Meeting—Robinson, Poole and Blake—27 November 1995
106 As a result, Ms Blake and Mr Robinson met Mr Poole to
discuss this problem on 27 November 1995.
107 Mr Poole reported after that meeting, in a memorandum
dated 7 December 1995 to FOSA members (see exhibit
15), a report signed by the President of FOSA, Mr Tony
Lemmon, that when he met Mr Robinson—
“Dave Robinson was firm in his view and would not
reneg (sic) his decision and decided arbitrarily to
lock Fisheries Officers into the proposed EBA without our consent and contrary to our motion passed
on the 8th of November AGM.
In view of this course of action by the CPSU/CSA,
who have the added support of the Fisheries Department on the matter arrangements are in progress to
seek an alternative union to represent us in the future and so that our working conditions will be
protected from future trade-offs. At the moment you
are asked not to resign from the CPSU/CSA.”
108 Since we accept Ms Blake’s and Mr Robinson’s version,
reluctantly agreed to by Mr Poole in cross-examination,
it is quite clear and we find that that version of events
does not reveal all that occurred or was said and, indeed,
misrepresents the position.
109 Mr Robinson’s evidence, eventually admitted by Mr
Poole, was that at that meeting he, Mr Robinson, offered
to go to the Department and ask them to agree to a separate
EBA for Fisheries officers, notwithstanding that this was
against CSA policy, or to a separate schedule in the whole
of department EBA to refer to Fisheries officers. He did
make that approach to Mr Peter Rogers, the Chief
Executive Officer of Fisheries WA, but the Department
would not agree to either proposal. Further, as we find,
Mr Robinson told Mr Poole that, if the Fisheries officers
voted in a block, there was a good chance that the EBA
would not be approved. Significantly, that advice was
not passed on to Fisheries officers, either.
110 Whilst Mr Poole was aware of this, he admitted that he
did not advise his colleagues in his circular of these
advices or occurrences, or at all, which was, it is clear, a
serious and inexplicable omission. It was after that, that
Fisheries officers resigned en masse from the CSA and
purported to join the MSG. Indeed, the resignations
occurred two weeks after the ballot in relation to the 1996
EBA.
111 Eventually, the 1996 EBA was approved by the SBU. It
was, as Fisheries WA insisted, a whole of Department
EBA covering all employees. It was the best they could
get, Mr Poole said, and he did not dissent. It did not draw
trenchant criticism from Mr Breeden and Mr Webber.
Significantly, there were no resignations until after its
approval.
Ballot
112 On 20 March 1996, a ballot was held so that members of
the CSA in Fisheries WA could approve or disapprove
the draft EBA which had been negotiated between the
employer and the CSA representatives and earlier
approved by the SBU.
113 The organisation of the ballot was in the hands of Ms
Blake.
114 The question asked to be answered “yes” or “no” was—
“I accept the provisions of the proposed Enterprise
Bargaining Agreement for Fisheries Department of
Western Australia including the proposed pay increases.”
(See exhibit 26—JB24.)
115 We accept Ms Blake’s uncontradicted evidence that 175
ballot papers were issued. 56 of the 175 members were
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Fisheries officers, namely 31% of the total. 98 ballot
papers were returned. None were marked “informal”. The
total vote case was by 56% of the membership. Of the
votes cast, 80 were “yes”, 18 were “no”. 82% voted “yes”.
Only 18% were against the EBA.
116 There was a vote of overwhelming approval for the EBA
in numbers and percentage. A reasonable inference is that
those who did not vote were not opposed or were
indifferent to the result. It is quite wrong to say that a
high percentage did not approve because they did not
vote. A high percentage of those who took the trouble to
vote which, after all, determined whether the 1996 EBA
was to be entered into, voted to approve the EBA.
117 Significantly, there is no evidence that the Fisheries
officers wished to oppose the EBA, voted accordingly,
or had made any decision to do so.
118 On 12 March 1997, when 69 Fisheries officers were
members of the MSG, an application was made by the
MSG for an award for Fisheries officers which application
was dismissed by the Commission, constituted by a single
Commissioner, on the basis that there was no
constitutional coverage in the MSG (see Merchant Service
Guild of Australia, Western Australian Branch, Union of
Workers and Fisheries Department 78 WAIG 2691).
119 Subsequently, that decision came before the Full Bench
on appeal and, on 18 September 1998, the Full Bench
upheld the decision that there was no constitutional
coverage by the MSG of Fisheries officers and dismissed
the appeal (see 78 WAIG 3648) as we have said above.
120 However, Fisheries officers have not remained members
of the MSG. (42 members, less than half, voted not to go
back to the CSA.) Notwithstanding that, of course,
because the CSA has coverage of them, they have
benefited from the 1996 and 1999 EBA’s.
121 In recent times, Fisheries officers have been negotiating
workplace agreement coverage.
122 Before the Full Bench was a petition (exhibit 25—RJB1) signed by 84 Fisheries officers seeking to be granted
coverage by the MSG collected by Mr Breeden in early
2000.
123 According to Mr Poole, there was an alleged threat by
Mr Looby that, if they did not come off the award, he
would force them onto workplace agreements. We would
also add that we are not satisfied, if it is at all relevant,
that Mr Looby threatened Mr Poole and Fisheries officers
in the course of negotiations. (We prefer Mr Buick’s
evidence, which contradicted Mr Poole’s.)
124 The CSA and Fisheries WA negotiated an EBA which
was registered in the Commission on 6 July 1999 (79
WAIG 1942), as we have observed, and which attracted
no or little criticism in evidence.
Did the CSA achieve all that could reasonably be achieved
for Fisheries officers?
125 We are satisfied and find that Mr Poole took a prominent
part in all SBU discussions and the concerns of Fisheries
officers were given a generous amount of time in the
deliberations of the SBU. Mr Poole advised the SBU
meeting of 12 September 1995 that Fisheries officers
wanted to be a separate group under the EBA (see exhibit
26 JB-14). Ms Blake was not of opinion that this was a
problem, given that there were separate productivity
initiatives for the different divisions.
126 We also find, accepting Ms Blake’s evidence, that Mr
Looby and Mr Poole met and negotiated, for the purposes
of the EBA, a hard living allowance for Fisheries officers
of $27.20 which was agreed to by Fisheries officers and
included in the EBA when it was approved.
127 Mr Poole, on 7 November 1995, sought that the EBA be
amended to allow Fisheries officers to withdraw
automatically from the EBA at the expiration of its term
(see exhibit 26—JB-16), which was not agreed to.
128 Not only were Fisheries officers’ concerns raised and
considered in the SBU, but Mr Robinson, Mr Eddie Rea,
Ms Blake’s senior at the CSA, met Mr Rogers, Mr Peter
Millington and Mr Giles on 20 November 1995 to
specifically discuss Fisheries officers’ concerns. At that
meeting, both Fisheries WA and the CSA confirmed their
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views that their preference was for a whole of department
EBA.
Mr Giles expressed the view that, alternatively, Fisheries
officers could stay on the award and have no EBA, or
enter into workplace agreements. Mr Poole supported at
the SBU meetings the 11.35% salary increase (even
though he told Mr Robinson on 27 November 1995 that,
if they could not get a separate EBA, Fisheries officers
would remain on the award).
The fact of the matter is that at no time did Mr Poole
withdraw from the SBU and, further, the resignations of
Fisheries officers only occurred after the 1996 EBA, with
the increases which it brought, was approved. There is
no evidence that Fisheries officers voted against it as
Fisheries officers.
There is also no evidence of any expressed FOSA policy
that the EBA should be voted against. There was no FOSA
policy amended to forgo the benefits of the 1996 EBA
and to remain subject to the award only, nor is there any
evidence that anyone took such a course. There was no
policy decided upon by FOSA to seek to enter workplace
agreements. Mr Poole’s own evidence was that the 1996
EBA was the best which could be achieved (see page
110(TR)). He accepted, too, the allowance and negotiated,
saying that $27.20 was a good result for those entitled to
a victualling allowance.
Mr Breeden and Mr Webber’s evidence was generally
that the trade-offs contained in the EBA were minor, a
view supported by Ms Summerfield. We so find.
Further, the evidence unequivocally was that, since
Fisheries WA would not negotiate a separate EBA
(Fisheries WA could be said to be adamant about this),
and the clear inference from that, therefore, is that
Fisheries officers alone or through any other organisation
could not have done any better. Further, when they did
seek their own award by application of the MSG, the MSG
was specifically instructed not to seek an award in
different terms from their existing conditions of
employment (which were governed by the 1996 EBA),
and did not do so.
We are satisfied that Ms Blake played a competent and
satisfactory part in the negotiations. We are also not
satisfied that the CSA, at least from the early 1990’s,
allowed work conditions to be eroded, generally, and for
reasons which we express hereinafter.
The 1996 EBA—
(a) Achieved an increase in salary of 11.35%, 7% of
it not being subject to trade-offs.
(b) Was limited to the following trade-offs—
(i) Removal of two additional public service
holidays for Easter and New Year.
(ii) Three days short leave per year removed
and replaced with two days bereavement
leave per year.
(iii) Annualised leave loading.
(iv) An increase from a 37½ hour week to a 38
hour week.
Clause 22 made provision for seagoing staff as follows—
(a) A hard living allowance increased from 37c to
40c per hour at sea.
(b) An Australian Fishing Zone (“AFZ”) allowance
was applied to AFZ patrols in lieu of the hard
living allowance.
(c) The Victualling Allowance was increased.
In any event, as Mr Breeden admitted, only about 20
officers in all would have any great interest in the
Victualling Allowance and the hard living allowance (see
page 343(TR)). It was admitted in evidence by Mr
Breeden that increases of this type could only be achieved
by the EBA process.
The CSA, by Ms Blake’s evidence and Mr Robinson’s
evidence, asserted that it had done all it could to represent
Fisheries officers because—
(a) There had been in operation a seagoing allowance (negotiated by Mr Poole to replace the
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victualling allowance) and the CSA obtained parity with the camping allowance, as enjoyed by
Marine and Harbour employees at the Department of Transport.
(b) Dealt with all Fisheries officers’ concerns which
dominated the issues or concerns of the four other
CSA divisional groups in the SBU.
(c) Included EBA separate productivity initiatives for
specific groups.
There were complaints in evidence that matters such as
merit promotion and other matters raised in the draft EBA
were not included in the 1996 EBA. That item and the
transfer of staff question were, however, attended to.
Fisheries WA undertook to include it in its policy. (See
also the justification of the EBA exhibited to Ms Blake’s
statement (JB-23).) Other matters were already covered
by the award.
Again, there is no evidence of any difficulty since. As to
leave payments, we accept Ms Blake’s evidence that Mr
Poole did not wish to pursue them in the EBA
negotiations.
As to commuted overtime, we accept Ms Blake’s evidence
that Mr Poole and his colleagues would not depart from
the existing award position. Accordingly, that matter, we
infer, could not be advanced further at that time.
There was a complaint that there was no provision in the
agreement for increasing allowances. However, the
agreement was of 18 months’ duration and was replaced
by the 1999 agreement, which attracted little or no
criticism in evidence or submissions.
We do not accept that the CSA represented Fisheries
officers poorly or at all in the 1996 EBA negotiations. In
fact, we are satisfied, for the reasons which we have
expressed, that they were strongly and professionally
represented, particularly by Ms Blake (and see Ms
Summerfield’s evidence).
Further, having regard to Mr Dasey’s unchallenged
evidence, the 1999 EBA provides increases of certain rates
in the 1996 EBA being a total salary increase of 7%, and
increases in the seagoing allowance of 8.319% and the
general hard living allowance from 40c to 43c, whilst
monitoring the AFZ hard living allowance.
We accept Mr Dasey’s evidence that, in the 1990’s and
into this century, the CSA has, on an individual and group
basis, devoted a relatively high level of resources to
pursuing the interests of Fisheries officer members (of
whom there are few).
Fisheries officers, by the EBA, are paid at a rate of 9%
higher than the current Public Service Award rates. By
30 June 2001, they will have received 18—35% in salary
increases, with small trade-offs. The second EBA covers
64 Fisheries officers.
There is, in the end, much to be said for the submission
that it was not entirely reasonable that Fisheries officers
should abandon membership of an organisation which
had achieved the salary and other increases which the
CSA had in 1996 and which was the occasion for Mr
Poole, who had not told his members of Mr Robinson’s
advice and efforts, to obtain office in the MSG. The
allowances issue, when boiled down, related to an issue
involving 25% of the membership whose allowances in
the 1996 EBA had been adequately increased anyway.

CONSTITUTIONAL COVERAGE
148 We wish to deal with the question of constitutional
coverage.
149 As we have observed, the CSA, it is common ground,
has and has had constitutional coverage of Fisheries
officers for many years pursuant to its rules. What is now
contended is that the MSG have constitutional coverage
of Fisheries officers pursuant to Rule 3 of its rules, which
we have reproduced above.
150 This issue has been comprehensively decided in Merchant
Service Guild of Australia, Western Australian Branch,
Union of Workers and Fisheries Department of Western
Australia and The Civil Service Association of Western
Australia Incorporated (Intervener)(FB)(op cit) by the
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Full Bench of this Commission. In that case, the Full
Bench held that the eligibility rule of the MSG did not
extend to Fisheries officers and that the MSG did not
have constitutional coverage of them. That was an appeal
by the MSG against a decision by a single Commissioner
to dismiss an application by the MSG for an award to
cover all Fisheries officers who commanded, were officers
of, or who used patrol vessels and other vessels in the
course of their employment (with the exception of trainees
and Level 1 Fisheries officers). The CSA was heard as an
intervener at first instance and on appeal.
151 This application does not have those exceptions, but it
does not, as we understand it, encompass honorary
Fisheries officers.
152 At that time, it was common ground that all Fisheries
officers held certificates of competence to navigate
vessels, such certificates being said to be issued under
the Marine Act 1982. The Full Bench, as the
Commissioner at first instance had, construed the
eligibility Rule 3, according to the principles laid down
in the authorities listed in its reasons, as a legal document
in the context of the whole of the rules and giving a liberal
interpretation (see page 3648 of that decision).
153 Since it is relevant to the submission that the Fisheries
officers are part of a dependent service of the Mercantile
Marine and therefore covered by Rule 3, we will
summarise what the Full Bench held in that case (see
pages 3649-3650)—
(1) That Fisheries officers held certificates of competency within the meaning of Rule 3.
(2) That the Mercantile Marine is the vessels of a
nation engaged in commerce, the officers and
crews of merchant vessels or the shipping collectively employed in commerce.
(3) That commerce is the interchange of goods or
commodities especially on a large scale between
different countries (foreign countries) or between
different parts of the same country.
(4) That, as a matter of fact, the employees who are
said to be covered by Clause 3, namely Fisheries
officers, are employed in a Government department charged by the Parliament by statute to
effect, through its officers, the management and
conservation of fish in Western Australian waters, and the regulation of fish and fishing to
achieve certain objects in eco farming, commercial and recreational fishing and aquaculture.
(5) That their functions are in supervision, education, management, inspection, liaison and
enforcement.
(6) That police officers and naval officers, as well as
Fisheries inspectors, have powers of Fisheries
officers in certain circumstances (see s.180 and
s.181 of the FRM Act).
(7) There is no evidence, the Commission held, that
they are required to discharge duties in relation
to merchant vessels.
(Note that the only definition of merchant ship in
The Germania [1917] AC 375 at 378-379 PC, as
follows—
“A vessel which is described in the claim as a
vessel of no value or utility for any commercial purpose, nor adaptable for such purpose,
and not any part of the commercial resources
of the enemy, is not in any sense a merchant
ship.”
does not appear completely apposite.)
(8) The Full Bench held that the Commissioner found
correctly that Fisheries officers were not, on the
evidence, at all engaged in using vessels engaged
in commerce, or providing officers or crews for
vessels engaged in commerce. That there was no
evidence that Fisheries WA, officers, crews or the
subject employees bought, sold, traded or carried goods for that purpose or profit.
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(9) That this was not the function of Fisheries WA
nor, on the evidence, of patrol vessels of which
Fisheries officers were officers or crew members.
(10) That Fisheries WA’s activity is and was, on the
evidence and the prescription of the FRM Act,
plainly governmental and not carried on for profit;
nor do they carry on trade or commercial activities.
(11) That there was no engagement by Fisheries WA
and/or Fisheries officers in the interchange of
goods or commodities, especially on a large scale
between Australia and other countries or different parts of Australia.
(12) That there was no evidence that Fisheries WA or
Fisheries officers, or Fisheries WA vessels or vessels crewed by Fisheries officers, were engaged
in commerce.
(13) That Fisheries officers were not members of a
dependent service, as defined (see page 3649),
because their service bore and bears no relationship to the Mercantile Marine.
(14) That Fisheries WA is not a subordinate part, a
dependency, an appurtenance of, or subject to the
Mercantile Marine.
(15) That, based on the evidence, the statutory definition and prescription and its prescribed functions
and actual operations, the same observation
should be made. We also quote from that decision the following—
“The Fisheries Department plays no part nor
does it assist the Mercantile Marine in the
transport of goods by way of commerce, nor
does it assist, facilitate the role of, form an
adjunct to or contribute to the function of the
Mercantile Marine or its officers and crews.
The function of its employees is prescribed
by the FRM Act. Their role is so defined, and
includes, as I have observed, no participation
in commerce, as I have defined it above. Their
role bears no relation to the Mercantile Marine or its function or role, as I have defined it
above. They carry out functions prescribed by
the Parliament of Western Australia in relation to fish within the waters of that State, and
the conservations, administration and supervision of fish and the supervision, etc of those
engaged in the fishing industry. (The FRM Act
so prescribes and there is undisputed evidence
to that effect.)
That fisheries officers are, as a matter of evidence, required to operate vessels and to have
the relevant certificate of competency is and
was of no significance, given the evidence and
given the plain words of Rule 3. It would be
surprising if, in fact, it were not the case that
such certificates were required and that the
duties involved the operation of vessels and
boats, since the work of fisheries officers is
performed, in part, upon the sea, as a matter
of necessity.”
(16) That Rule 2(11) of the MSG’s rules, if it were to
be adverted to, supported this view.
154 It was submitted that because the cost of employing
Fisheries officers to carry out their statutory functions in
relation to some commercial fisheries, is collected to a
substantial extent, does not at all render Fisheries WA
part of or dependent upon the Mercantile Marine.
155 How Fisheries WA collects monies or whether it does at
all is a matter for it and for the Minister. In the end, it is
a matter for Parliament. Fisheries WA and the Minister
are required to carry out the functions and to advance the
objects of the FRM Act as Parliament has prescribed.
156 The fact that some commercial fisheries refund to
Fisheries WA some of its costs does not mean that
Fisheries WA is dependent upon commercial fisheries so
as to make it part of the Mercantile Marine. That is merely
a funding measure as the collection of licensing fees or
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the imposition of a levy is. It does not mean, as someone
is said to have informed Mr Breeden, that Fisheries
officers are part of the service industry to private
commercial fisheries or any other persons engaged in
pearling, aquaculture, recreational fishing or commercial
fishing.
There was no evidence that Fisheries WA or Fisheries
officers are engaged in trade or commerce, as defined in
Merchant Service Guild of Australia, Western Australian
Branch, Union of Workers and Fisheries Department of
Western Australia and The Civil Service Association of
Western Australia Incorporated (Intervener)(FB)(op cit).
Indeed, there was a preponderance of evidence, which
we accept, to the contrary.
Fisheries officers are persons who are appointed under
the FRM Act to carry out, on behalf of the Crown as
prescribed by statute by the Parliament of this State, duties
in supervision, enforcement, conservation, prosecution,
education and all other duties which, by virtue of the law
placed on them, achieve the objects of the FRM Act and
its other prescriptions. It is wrong to assert, because
Fisheries officers are officers of the Crown, that they
provide dependent services to the Western Australian
commercial fishing industry. They are appointed for the
purposes of the FRM Act and for no commercial purpose.
They carry out functions and duties lawfully conferred
on them.
If it were necessary to say so of the evidence of their
involvement in land patrols, we would add that the law
enforcement duties including coercive powers including
arrest, seizure and forfeiture, administration, etc., and the
small numbers of officers required to go to sea (which is
not surprising, given that fish exist in rivers, lakes and
close to the coast) is evidence of how these acts are
achieved. Their assistance to the Commonwealth as
regulators and inspectors on naval vessels exemplifies this.
(It is not insignificant that naval and police officers
sometimes carry out some Fisheries officer functions.)
As was said in evidence and is obvious, naval vessels,
larger patrol boats and small boats are not mere platforms
(or vehicles) as are four wheel drive vehicles, to enable
Fisheries officers to carry out their duties of which there
is a plurality. Their duties are not necessarily even marine,
although some are performed at sea, but they are
performed in courts, on land, in administration, near the
coast, in the ocean, at pearl farms, where there is
aquaculture (at sea or inland), where there are rivers and
lakes.
If it were necessary, there is now evidence of this fact by
the fact that small boat handling certificates are sufficient
and certificates of competency are not compulsory.
If one applies Parker and Son v Coastal District
Committee Amalgamated Society of Engineers’ Industrial
Association of Workers 6 WAIG 377 (“Parker’s Case”),
the common object to be attained is that of the obligations
thrust on employer and employee by the FRM Act and
that is the “industry” in which they are engaged.
There is no evidence which enables this case to be
distinguished from the decision of the Full Bench in
Merchant Service Guild of Australia, Western Australian
Branch, Union of Workers and Fisheries Department of
Western Australia and The Civil Service Association of
Western Australia Incorporated (Intervener)(FB)(op cit).
Neither Fisheries WA nor Fisheries officers are engaged
in the merchant service or any dependent services. There
is no constitutional coverage of Fisheries officers
conferred by the MSG rules. Insofar as it is necessary to
find, the same can be said of the AMOU rules.

ABILITY OF ORGANISATIONS TO SERVICE
MEMBERS
164 The MSG has represented, according to Mr Fleming’s
evidence, a number of public sector employees in Western
Australia, including pilots, pilot crews and harbour
masters. It represents six employees of the Waters and
Rivers Commission who are subject to the Waters and
Rivers Commission (Enterprise Bargaining) Agreement
1996, but did not attend meetings of the EBA SBU of
which it was a member.
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165 The MSG is a specialist marine industry organisation of
employees.
166 Neither Mr Breeden, Mr Poole, nor Ms Ettridge, nor Mr
Webber was able to give adequate evidence of the
finances, membership, the number of industrial officers
employed by the MSG, nor was there evidence of the
nature of the membership apart from some reference to
pilots, harbour masters, divers and some offshore oil
industry employees.
167 The CSA has a large membership of about 12,000,
notwithstanding some decreases in membership due, in
part, to public service members decreasing and no direct
payroll deductions of subscriptions. Its financial
statements reveal a substantial income and assets, there
being reserves of several million dollars and subscription
income in 2000 of just under 2.5 million dollars. It is, on
the face of it, able to provide adequate representation and
advice with ample staff resources. It has long represented
Government and Governmental employees in this State.
There is one organiser to every 1,200 members. We are
satisfied that it is able to provide adequate service to its
members.
168 There is ample evidence of service such as taking up the
question of Fisheries officers’ stress levels and litigation.
Even Mr Poole admitted that there was little difference
in services (see page 113(TR)).
169 Even if, in the past, the CSA did not properly represent
Fisheries officers, it is clear that, since before 1995, they
have or, if not, we are not satisfied that that is so. As we
have already observed, there is ample evidence, in any
event, that Fisheries officers have been competently
represented by the CSA. That is borne out, to some extent,
by the MSG not seeking an award in different terms to
the 1996 EBA. We would find, however, for the reasons
advanced above, that the CSA achieved all that could
reasonably be achieved in the 1996 EBA, and in the 1999
EBA which built on it.
170 We are not able to conclude on the evidence that the MSG
can provide adequate services to Fisheries officers or, at
least, that they have the ability to provide better service
than the CSA.
SUMMARY OF FINDINGS
171 We are satisfied on the evidence and find that the CSA
overall and, in particular since 1995, has properly
represented Fisheries officers and has achieved for them
the best results achievable in the circumstances. In
particular, this is so in relation to the 1996 EBA and also
the 1999 EBA.
172 The 1996 EBA, together with the 1999 EBA, achieved a
total wage increase of 18%, for example.
173 We are satisfied and find that Ms Blake acted competently
and professionally in the 1996 negotiations. We would
add that there has been no criticism, in evidence, of the
1999 EBA which built on that. Further, the criticisms of
the 1996 EBA relate to events which occurred five years
ago and this application has taken four years, after those
events, to be made.
174 We are also of opinion, notwithstanding some evidence
of reduction in membership, that the CSA is a large
organisation which does and is able to provide a wide
variety of services and which has substantially provided
resources to enable that to occur. It also has the advantage
of having a counterpart Federal body, the CPSU, sharing
resources and having the advantages flowing from that
organisational relationship.
175 It has not been established to our satisfaction, in the
absence of evidence of membership numbers or in the
absence of formal statements, that the AMOU or the MSG
has the capacity or the continuing capacity to represent
Fisheries officers. It has certainly not been established
that either has the capacity to represent Fisheries officers
on a more satisfactory basis that the CSA is capable of
doing or, more significantly, has already done, given our
finding that the CSA has the expertise in the public sector,
is properly aware of Fisheries officers’ needs and,
particularly in recent times, has adequately represented
them.
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176 The evidence of Mr Breeden that very minor trade offs
for wage increase were contained in the 1996 EBA and
the amount of the increase is evidence of that. We are
satisfied and find that the increases in sea going
allowances achieved from 1983 to 1995 of 65% were
satisfactory.
177 We are satisfied and find that the CSA, at all material
times, had and has the capacity to properly and efficiently
represent Fisheries officers and has done so. We are
satisfied and find that the same observations apply to the
1999 EBA. We are not satisfied that the MSG has the
capacity to adequately serve and represent the Fisheries
officers, or alternatively, do so better than the CSA has
done and is capable of doing.
178 We are satisfied that Fisheries officers are ineligible to
join the MSG under its eligibility rule or, because they
are ineligible to join the MSG, the AMOU.
179 We are satisfied and find that the EBA of 1996
satisfactorily accommodated Fisheries officers’
requirements insofar as this was capable of being
achieved, given that an agreement was being negotiated
with an employer, and the employer, it is trite to observe,
had some say in the result.
180 We are satisfied and find that there was and remains a
significant Fisheries officer preference for membership
of the MSG, based on the petition (see exhibit 25B—
RJB-1) and other evidence. However, we are not
convinced that it is an entirely informed preference or
that it relates to a real knowledge of events and, indeed,
of recent events.
181 In particular, there is no evidence that anyone other than
Mr Poole knew or knows of Mr Robinson’s efforts to
achieve a separate EBA or a separate schedule in an EBA
to accommodate Fisheries officers. Nor, initially, were
they informed of Mr Robinson’s suggestion that, if
Fisheries officers voted against the EBA in a block, it
might well be defeated. There is no satisfactory
explanation why Mr Poole did not pass this information
onto the membership.
182 We are satisfied on the evidence that only a small amount
of time is spent by Fisheries officers at sea and that only
a small number of them engage, as a rule, in that activity.
183 We are satisfied and find that Fisheries officers are not
required to hold Competency Certificates.
184 We are satisfied and find that the MSG has no
constitutional coverage of Fisheries officers and that the
CSA, as was accepted, has.
185 We are satisfied and find that Fisheries officers are officers
appointed under the FRM Act and for the sole purpose of
carrying out their functions and their powers, not the least
in enforcement and prevention, conferred on them by that
Act, the Pearling Act and otherwise by the law on behalf
of the Crown. They are not engaged in the merchant
marine or any dependent service and their only reason
for their existence is an Act of the Parliament of this State.
They are not engaged in commerce nor do they carry out
their duties for profit.
186 We are satisfied and find that, if the application were to
be granted, the number of organisations for Fisheries WA
to deal with would be increased by one, causing increasing
and unnecessary complications in employment relations
and negotiations.
187 We are not persuaded that any substantial extra time and
expense would be caused by the entering into of a separate
EBA for Fisheries officers. We do not, at this time, criticise
Fisheries WA for not entering into one. We are however
of the view that it would be prudent and appropriate to
recognise the somewhat different activities of Fisheries
officers by a separate schedule in any EBA. We express
that view in passing only.
RELEVANT FACTORS
188 We now turn to deal with the relevant factors in the light
of the abovementioned findings.
189 In all s.72A applications, the Full Bench must consider
the factors relevant to the particular application. Some
factors may be relevant to all or most s.72A applications.
Some may be relevant to few or none.
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190 In this case, the following factors are relevant—
1. Constitutional cover and eligibility.
2. Employer preference.
3. Employee preference.
4. Discouragement of overlapping coverage.
5. The established problem of award and agreement
coverage.
6. The interests of the employer.
7. The interests of the employees.
8. The interests of the CSA.
9. The interests of the MSG.
10. The industrial behaviour of the organisation.
11. Community of interest.
12. The opinion of the Australian Council of Trade
Unions (hereinafter referred to as “the ACTU”)
or the Trades and Labour Council (hereinafter
referred as “the TLC”).
13. The ability to service membership.
14. The effect of the orders sought.
15. Existing undertakings or agreements.
16. The interests of the community.
17. The advancement of the objects of the Act.
1. Constitutional Coverage
191 We have already found that there is no constitutional
coverage by the MSG and that there is constitutional
coverage of Fisheries officers by the CSA. The Full Bench
has held that constitutional coverage in s.72A applications
should not be lightly brushed aside (see Re an application
by AWU and Another(FB)(op cit)). There should be a
compelling reason or compelling reasons why this should
occur. Further, the CSA is a long existing body which
represents State Government and Government body
employees, including Fisheries officers.
192 There is no compelling reason or reasons why the
constitutional coverage of the CSA should be brushed
aside.
2. Employer preference
193 The employer’s preference does not expressly lie with
one organisation or the other. The employer’s preference
is that one organisation represent its employees, to enable
less expense to be incurred, to obviate negotiating new
awards and EBA’s, to enable easier less cumbersome
negotiation and, in the case of the CSA, to enable it to
deal with an organisation which has negotiated with
knowledge and experience in the overtime allowance area,
for example, since 1938.
194 In fact, that preference is a preference for the CSA
because, apart from the Communications, Electrical,
Electronic, Energy, Information, Postal, Plumbing and
Allied Workers Union of Australia, Engineering and
Electrical Division, WA Branch (hereinafter referred to
as “the CEPU”), which represents one employee only,
all the rest are represented by the CSA, which is the sole
employee organisation which is a party to awards and
EBA’s. Thus, if the orders sought were made, another
organisation would, apart from the CSA and the CEPU,
represent employees of Fisheries WA.
195 It is undesirable, in this case, that this be permitted if
there is no good reason, since the disadvantages for the
employer and, indeed, employees are manifest on the
evidence. We are not persuaded that there is good reason.
Indeed, we are persuaded that all of those factors and the
objects of the Act are advanced by or lead to the
conclusion that the CSA should retain its existing
coverage.
3. Employee Preference
196 The employee preference, as evidenced by the petition
(exhibit 4—LP-12 and exhibit 25B—RJB-1) and by the
resolution passed in 1996 and the subsequent resignation
of a large number of Fisheries officers from the CSA in
April 1996 after a ballot of employees approving the 1996
EBA.
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197 There was no evidence, from what we might call rank
and file Fisheries officers. Further, what evidence there
is suggests that there has been no justification for the ill
will directed to the CSA since what was achievable by it
has been achieved. The increases in sea going allowances
were, as we have found, negotiated by Mr Poole and
included in the 1996 EBA which, even he agreed, was
the best achievable at the time.
198 Further, as we have accepted, there was no way in which
the CSA could have achieved a separate EBA or even a
separate schedule in the concluded EBA to cover Fisheries
officers. The employer would not and did not agree. It
maintained this stance despite Mr Robinson’s request to
change the mind of the Acting Chief Executive Officer.
Accordingly, it was wrong to blame the CSA for this state
of affairs. Indeed, the resignations might not have
occurred had Mr Poole advised the other Fisheries
officers, including such influential members as Mr
Breeden, of Mr Robinson’s efforts.
199 Further, the passing of the EBA might have been blocked
had Mr Poole taken Mr Robinson’s advice, informed his
members, and organised a block vote against the EBA.
That would have deprived them, of course, of the
significant increases which were achieved. However, the
preference cannot, in the light of those circumstances, be
said to be a properly informed one.
200 Alternatively, the approbation of the EBA or its lack of
disapproval through the ballot box by Fisheries officers
constitutes sufficient evidence of Fisheries officers’
preference, even if the preference were an informed one,
which we are not persuaded that it is. We are not persuaded
to the contrary, despite the numbers who signed the
petition.
201 There is no evidence of any campaigning by Mr Poole or
other Fisheries officers against the EBA which Mr Poole
had assisted to negotiate.
202 In any event, the preference of employees is not
necessarily a determining factor in an application such
as this (see Re an application by AWU and Another
(FB)(op cit)).
203 In this case, there is nothing to persuade the Full Bench
that such a preference, having regard to the other factors
and for those reasons, should be a determining factor.
4. Overlapping Coverage
204 There would not be overlapping coverage if orders were
made to grant coverage to the MSG, provided that both
organisations’ eligibility rules were amended to
accommodate the situation.
5. Established Coverage and Industrial Coverage
205 There is established exclusive constitutional and industrial
coverage by Fisheries officers which has been interrupted
by an unauthorised coverage of Fisheries officers for less
than two years by the MSG. That fact plainly militates
against the applicant in this case.
206 There is established CSA industrial coverage of Fisheries
officers by award and industrial agreements going back
many years and achieved through the efforts of the CSA.
There has been none by the MSG. The unnecessary
disruption in this case, caused by the need to negotiate
new awards or EBA’s with an organisation new in the
area would not occur if the application were dismissed.
207 It is plain that it is to the benefit of all parties, including
the CSA, its members and the employer, that that be
maintained. In particular, the CSA would remain, for the
benefit of its members and the employer, a party to awards
and agreements which it has assisted to develop over a
period of years.
6. Interests of the Employer
208 The interests of the employer are, as we find, clearly best
served by continuous representation by the long standing
representation organisation, the CSA. That continues
stability and avoids the disadvantage of having employees
represented by three organisations instead of two.
209 In those circumstances, it is also in the interests of a small
group of employees in one “enterprise”, Fisheries WA,
that their representation not be unnecessarily split.
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7. The Interest of the Employees
210 The interests of the employees are plainly served by an
employee organisation which is experienced in their
representation and knowledgeable about their
employment and conditions, which has a satisfactory
relationship with the employer, and which ingenuously
represents its members’ interests, and strives to ensure
that the employees have the fairest and best conditions of
employment obtainable by fair and lawful means, given
that the employer has a right to conduct its enterprise
fairly, lawfully, efficiently and for the maximum result
achievable by such means.
211 In this case, the CSA has done what, overall, it could
achieve and which it was capable of achieving. Further,
as we have found, the CSA has the financial and
organisational capacity to and has properly represented
Fisheries officers.
212 The MSG is, to some extent, an unknown quantity in
capacity, expertise, membership numbers and adequate
financial resources. There was no evidence that Fisheries
officers knew much about this capacity. Accordingly, the
preference, while expressed, is not well informed.
213 Further, it is not so sufficient strong a factor, on its own,
to persuade the Full Bench to grant the application or
brush aside the interests of the employer, established
coverage, and constitutional coverage. Indeed, on the
evidence of performance, coverage and capacity, we are
persuaded that the interests of the employees, both
Fisheries officers and others, is best served by the CSA
representing Fisheries officers. The CSA is the
organisation which best fits the criteria expressed in
paragraph 209 hereof.
8. The Interests of the CSA
214 These are served best by not losing members when the
CSA has, for a long time, and overall, efficiently, certainly
in the 1990’s, served Fisheries officers well.
9. The Interests of the MSG
215 These are best served by the acquisition of over 80 new
members, but for the reasons which we advance and have
already advanced, those interests are cancelled out by the
interests of the CSA, the employer and other individuals.
10. Industrial Behaviour
(a) The CSA
There is no evidence of any complaint of industrial
behaviour against the CSA by the MSG or the employer. Indeed, all of the evidence is evidence of
satisfactory behaviour.
(b) The MSG
The MSG’s industrial behaviour, in purporting to
cover members who, almost manifestly, are not
within its constitutional coverage, although a minor
episode, deserves criticism.
(c) Fisheries WA
The industrial behaviour of Fisheries WA is within
the limits of an employer properly negotiating matters without intransigence or, if that is not the case,
we are not satisfied otherwise on the evidence before me. It might have been more conducive to
settlement if a separate schedule for Fisheries officers in the 1996 EBA was agreed to, but we reach no
conclusion on that point.
(d) FOSA
As a de facto organisation, FOSA made too much of
an issue, namely the seagoing allowances (as we generally call them) which indirectly and correctly affect
21 officers and not the other 67 Fisheries officers,
particularly since that part of allowance was not neglected in the 1996 EBA nor from 1983 to 1995.
11. Community of Interest
216 The CSA is a body which specialises and, by its eligibility
rules, represents and has done so for many years
Government and Government body officers in this State.
Fisheries officers, as we have found, are officers employed
to carry out regulatory, administrative, educational,
advisory and enforcement functions on behalf of the
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Crown in relation to fish, fisheries, commercial fishing,
recreational fishing and aquaculture. There are not
engaged in maritime activity and the bulk of their work
is done other than at sea.
217 Because of a lack of evidence, it is not clear what the
practical profile of the MSG is. Suffice it to say that it
covers persons employed in the mercantile marine which
is a defined specific area of endeavour far removed from
the work of Government Fisheries officers. We can find
no community of interest.
12. ACTU and TLC
218 There is no evidence of opinion as to coverage from the
ACTU or TLC.
13. Ability to Service Membership
219 There is insufficient evidence to enable the Full Bench to
conclude, on the evidence, that the MSG has the capacity,
financially or in staff, to service the Fisheries officers or,
at the very least, to serve them better than the CSA does.
The attempt to obtain an award by the MSG was confined
to an award which sought no better conditions than those
already contained in the 1996 EBA.
14. The Effect of the Orders Sought
220 If the orders sought were made, they would deprive the
CSA, without good reason and, indeed, when it has done
nothing to deserve it, of members, would introduce
another employee organisation unnecessarily to the
workplace, would not be, in fact, in the best interests of
Fisheries officers, be contrary to the employer’s preference
and, without good reason, disturb long standing industrial
and constitutional coverage, with the attendant potentially
disadvantageous consequences.
221 It has not been established, in the face of those detrimental
results, that the orders should be made.
15. No Existing Undertaking or Agreement
222 There is no existing undertaking, agreement or
arrangement as to membership between the MSG and
the CSA in relation to the coverage or membership of
Fisheries officers.
16. The Interests of the Community
223 These are best served, in our opinion, by the fulfilment
of the objects of the Act by this Commission in its orders.
We quote what the Full Bench, in its unanimous reasons
for decision in Re an application by the AFMEPKIU
(FB)(op cit) at page 4636 said—
“These are served, in our opinion, by the fulfilment
of the objects of the Act, by this Commission in its
orders. We have already adverted to the unlawful
participation in industrial action by the AMWU and
our finding that the probability is that this will not
recur. The interests of the community in this case
are served if the employer, Inghams, is able to conduct its business efficiently and without unjustified
disruption, if the employees achieve just and fair
terms and conditions of employment, if there is peace
and co-operation in the workplace, if disputes can
be readily, fairly and lawfully resolved and if the
employees can be represented by an efficient, vigorous organisation which can help the achievement of
those ends. It will be clear from our findings that the
AMWU, which has the majority of members’ preference, will be more likely to be an instrument of
achieving that object, despite its misconduct and
shortcomings, than the FPU.”
224 In this case, the preponderance of the evidence, for the
reasons which we have expressed, is that the interests of
the community would best be served if the application
were dismissed.
17. The Objects of the Act
(a) S.6(a) of the Act provides as follows—
“To promote goodwill in industry”
In this case, having regard to the CSA’s proven
record in the area and the fact that there is no
evidence that goodwill has not been obtained,
there is no reason to find that making the orders would improve the relationship between
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organisations and/or the employer. Further, because of some of Mr Poole’s views, the
granting of this application may not promote
goodwill in the industry or encourage the prevention and settlement of industrial disputes
in terms of object (b). Indeed, the introduction of an extra organisation might not.
S.6(b) of the Act provides as follows—
“(b) to encourage, and provide means for, conciliation with a view to amicable agreement,
thereby preventing and settling industrial disputes”
Dismissing the application would advance that object by encouraging parties who have a record of
good will, given that differences of stance, position
or opinion are not necessarily always evidence of
bad will.
S.6(c) of the Act provides as follows—
“(c) to provide means for preventing and settling
industrial disputes not resolved by amicable
agreement, including threatened, impending
and probable industrial disputes, with the
maximum of expedition and the minimum of
legal form and technicality”
My observations as to s.6(b) of the Act supra apply.
Further, there exists a well established set of awards
and agreements to which Fisheries WA and the CSA
are parties. To disturb this would, in our opinion, be
to unnecessarily disturb a history of industrial goodwill insofar, at best, as it is evidenced by the lack of
evidence of harmful disputation.
S.6(d) of the Act provides as follows—
“(d) to provide for the observance and enforcement
of agreements and awards made for the prevention or settlement of industrial disputes”
Such means exist already in awards, orders and the
relationship between the CSA and Fisheries WA. It
has not been established that any change would improve the situation.
S.6(e) of the Act provides as follows—
“(e) to encourage the formation of representative
organizations of employers and employees and
their registration under this Act and to discourage, so far as practicable, overlapping of
eligibility for membership of such organizations”
The question of overlapping would not arise if the
President made the appropriate orders pursuant to
s.72A(6) of the Act. However, the encouragement
of the formation of representative organisations of
employers and employees is negatived if, without
good reason, the Full Bench permits members to
depart from coverage by an organisation without
good reason. To so act would be contrary to that object. Obviously, to make such an order renders the
CSA less representative. There is no good reason to
make such an order in this case.
S.6(f) of the Act provides as follows—
“(f) to encourage the democratic control of organizations so registered and the full participation
by members of such an organization in the
affairs of the organization”
Again, to permit the loss of coverage of members
from an organisation without good reason is not to
encourage their full participation in the organisation
but to allow them, sometimes contrary to the will of
their fellow members, not to participate because of
a disagreement. That is the case here, where there
was no oppression of a minority by a majority.
S.6(g) of the Act provides as follows—
“(g) to encourage persons, organizations and authorities involved in, or performing functions
with respect to, the conduct of industrial relations under the laws of the State to
communicate, consult and co-operate with persons, organizations and authorities involved
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in, or performing functions with respect to,
the conduct or regulation of industrial relations under the laws of the Commonwealth.”
This object is not achieved by the making of the orders sought because the CSA has a counterpart
Federal body.
225 We are, for those reasons, satisfied that all of the relevant
objects of the Act would be achieved by dismissing the
application. Alternatively, the applicant has clearly not
established that they would be so advanced.
226 We are also satisfied that all of those relevant factors, as
we have considered them, direct the Full Bench to a
dismissal of the application.
CONCLUSIONS
227 The applicant did not establish that the order should not
be made when it carried the onus of so establishing.
228 Each s.72A application must be decided on its individual
facts and circumstances and with regard to the factors
relevant to such application.
229 We have considered all of the evidence, oral and
documentary, and all of the submissions. We are satisfied,
for the reasons which we have expressed, that the
application should be dismissed, the equity, good
conscience and the substantial merits of the case, for those
reasons, lying with the CSA and with the employer.
230 Even if that were not so, again for the reasons which we
have expressed, they certainly have not been established
to lie with the applicant.
231 We would dismiss the application.
Order accordingly

2001 WAIRC 02021
WESTERN AUSTRALIAN
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PARTIES
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AUSTRALIA,
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CORAM
FULL BENCH
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COMMISSIONER P E SCOTT
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Decision
Appearances
Applicant
Participants
pursuant to
s.72A(5) of the
Act

Application dismissed.
Mr A D Gill (of Counsel), by leave
Ms J C Pritchard (of Counsel), by leave,
on behalf of The Executive Director,
Fisheries Western Australia
Mr P L Harris (of Counsel), by leave, on
behalf of The Civil Service Association
of Western Australia Incorporated

_________________________________________________________________________

Order.
This matter having come on for hearing before the Full Bench
on the 4th, 7th, 8th, 11th and 18th days of December 2000,
and having heard Mr A D Gill (of Counsel), by leave, on behalf of The Merchant Services Guild of Australia, Western
Australian Branch, Union of Workers (hereinafter referred to
as the “MSG”), and Ms J C Pritchard (of Counsel), by leave,
on behalf of The Executive Director, Fisheries Western Australia, (hereinafter referred to as “Fisheries WA”), and Mr P L
Harris (of Counsel), by leave, on behalf of The Civil Service
Association of Western Australia (Incorporated) (hereinafter
referred to as the “CSA”), and the Full Bench having reserved
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its decision on the matter, and reasons for decision being delivered on the 15th day of February 2001, it is this day, the
15th day of February 2001, ordered that application No. FBM
3 of 2000 be and is hereby dismissed.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
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Australian Branch of the Australian Liquor, Hospitality and Miscellaneous Workers Union being an
organisation pursuant to the Workplace Relations
Act, 1996.”
6 There was evidence by the affidavit of Ms Helen Margaret
Creed and by documents filed herein as part of exhibit 1.
There was also documentary evidence not controverted,
there being no objections to the application, either by
documents filed or by appearance. In other words, the
application was not opposed by any person.
7 On a careful examination of all of the evidence in this
matter and a consideration of the submissions, with
particular emphasis on the Regulation 101 statements and
the eligibility rules of the branch of the applicant
organisation and of the applicant organisation, we
concluded that the Western Australian Branch of the
abovenamed Federal organisation is a “Counterpart
Federal Body” as defined in s.71(1) of the Act.
8 We were able to do so because, having perused those
documents and considered that evidence, we were able
to find that the rules of the branch prescribing offices
which exist in the branch should be deemed to be the
same as those which exist pursuant to the rules of the
abovenamed applicant State organisation prescribing the
offices which exist in the State organisation. All are elected
under the rules and occupy an “office” as defined in s.7
of the Act, particularly definitions (a) and (b).
9 Further, having carefully considered the eligibility rules
of the applicant organisation and of the Federal
organisation (and heard submissions in relation to the
same), which are not identical but, for the purposes of
this application, are substantially the same, as we find,
we were therefore satisfied that the eligibility rules in
each case were deemed to be the same (see s.71(3) and
(4) of the Act).
10 For those reasons, we found that the equity, the good
conscience and the substantial merits of the case lay with
the applicant and agreed to grant the application.

_______________________________________________________________________________

Decision
Appearances
Applicant

Declaration granted.
Ms S M Jackson, and with her, Ms H M
Creed

_______________________________________________________________________________

Reasons for Decision.
THE PRESIDENT—
1 These are the unanimous reasons for decision of the Full
Bench.
2 This is an application brought pursuant to s.71 of the
Industrial Relations Act 1979 (as amended) (hereinafter
referred to as “the Act”) by the abovenamed applicant,
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch, which is an
“organisation” as that term is defined in s.7 of the Act. It
is, therefore, a “State organisation”, as that is defined in
s.71 of the Act.
3 The Western Australian Branch of The Australian Liquor,
Hospitality and Miscellaneous Workers Union is the
branch of a federally registered body, The Australian
Liquor, Hospitality and Miscellaneous Workers Union,
that is, it is an organisation of employees registered under
the Workplace Relations Act 1996 (Cth) for the purposes
of s.71(1) of the Act.
4 The branch, therefore, existed and exists and is a “Branch”
as is defined in s.71(1) of the Act (see the rules of the
abovenamed organisations—exhibit 1).
5 The applicant, by its application, seeks a declaration
pursuant to s.71(2) of the Act as follows—
“The Full Bench declares, pursuant to Section 71(2)
of the Act, that it is of the opinion that the rules relating to the qualifications of persons for membership
of the Australian Liquor, Hospitality and Miscellaneous Workers’ Union, Western Australian Branch
being an organisation pursuant to the Industrial Relations Act, 1979 are the same as those of the Western
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BRANCH, APPLICANT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
SENIOR COMMISSIONER G L
FIELDING
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TUESDAY, 6 FEBRUARY 2001
FILE NO/S
FBM 6 OF 2000
CITATION NO. 2001 WAIRC 01983
_______________________________________________________________________________

Decision
Appearances
Applicant

Declaration granted.
Ms S M Jackson, and with her, Ms H M
Creed

_______________________________________________________________________________

Declaration.
This matter having come on for hearing before the Full Bench
on the 6th day of February 2001, and having heard Ms S M
Jackson and with her Ms H M Creed on behalf of the applicant and there being no other party desiring to be heard in
respect of this application, and the Full Bench being of the
opinion upon the evidence that the rules of the State organisation, the applicant herein, and the Counterpart Federal Body
relating to the qualifications of persons for membership of
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each such body are substantially the same, and the Full Bench
also being of the opinion that the rules of the Counterpart
Federal Body prescribing the offices which exist in the Branch
are the same in this respect as the rules which exist in the
State organisation, the applicant herein, and the Full Bench
having determined that its reasons for decision will issue at a
future date, and the applicant herein having consented to waive
the requirements of s.35 of the Industrial Relations Act 1979
(as amended) (“the Act”), it is this day, the 6th day of February 2001, ordered and declared as follows—
(1) THAT the rules of the applicant, and its Counterpart
Federal Body, the Australian Liquor, Hospitality and
Miscellaneous Workers Union, relating to the qualifications of persons for membership be and are
deemed to be the same in accordance with s.71(2)
of the Act.
(2) THAT the rules of the Counterpart Federal Body prescribing the offices which shall exist in the Branch
be and are hereby deemed to be the same as the rules
of the applicant herein, prescribing the offices which
exist in the applicant organisation, in accordance with
s.71(4) of the Act.
By the Full Bench
(Sgd.) P.J. SHARKEY,
[L.S.]
President.
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PARTIES
AUSTRALIAN
LIQUOR,
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MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
BAKING INDUSTRY EMPLOYERS’
ASSOCIATION OF WESTERN
AUSTRALIA,
BAKEWELL PIES (1978) PTY LTD
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ACME BAKERY AND OTHERS,
RESPONDENTS
CORAM
COMMISSION IN COURT SESSION
COMMISSIONER P E SCOTT
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Result
Representation
Applicant
Respondents

Awards varied
Mr J Ridley
Mr P Robertson

_________________________________________________________________________

1

Reasons for Decision.
THE COMMISSION IN COURT SESSION: These are
applications to amend awards in the baking and pastry

3

4
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cooking industries to remove from the Redundancy
clause, the exemption which applies in respect of
employers with less than 15 employees. On 31 January
2000, the Commission amended these awards to insert
the community standard Termination, Change and
Redundancy (“TCR”) provisions (80 WAIG 354). At the
time of the hearing of those applications, the applicant
foreshadowed that it would apply to remove the
exemptions, and hence it has made these applications. It
should be noted that each of the three awards contains a
Contract of Service clause which sets out a range of
provisions dealing with notice periods, time off during
the notice period, provision of a Statement of Employment
and other matters. There is also a Redundancy clause
which provides for the employer to discuss with the
employees directly affected and their union a decision to
no longer have a particular job done; transfer to lower
paid duties; severance pay of up to eight weeks dependent
on the period of continuous service; the employee leaving
during the notice period, and other matters including the
ability of the employer to apply to the Commission for
relief from the severance pay prescription on the basis of
incapacity to pay. It is the removal of the exemption of
employers of less than 15 employees from the
Redundancy clause only which is sought.
The history of TCR provisions is set out in a number of
decisions of various tribunals and in particular in the
decision of the Commission in Court Session in
Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian
Branch v Master Builders Association of Western
Australia (Union of Employers) and Others (1995) 75
WAIG 2699 and in the decision of the Commission in
Court Session of 25 January 2000 (supra) where the
awards the subject of these applications were amended
to insert the standard TCR provision. The decision of the
Full Bench of the Australian Industrial Relations
Commission in dealing with the Graphic Arts Award 1997
(Print N7314) also provides a useful recitation of the
history and the approach taken by the federal and state
tribunals to the deletion of the exemption up until 1996.
Accordingly, there is no need to recite the history of what,
in this jurisdiction, is the community standard TCR
provision.
The Commission has heard evidence from Steven Douglas
Barrett, an organiser with the applicant and from Anthony
Gerard Noonan, who has been involved in the bakery
product manufacturing industry since 1948. There was
also an affidavit sworn by Simon Tincey, the operator of
Baker’s Delight (Southlands). There was no objection
from the applicant to the tendering of Mr Tincey’s
affidavit.
From the evidence of these witnesses and the
documentation put forward by the parties, the nature of
the bread manufacturing industry covered by these awards
can be summarised as follows—
(a) There are two large bakeries namely Tip Top
Bakeries Pty Ltd and Buttercup Bakeries;
(b) There is a small number of medium sized businesses including Mias, Noonans, De Campos and
Daily Bake;
(c) There are many shop-front or “hot bread” shops
which bake bread products on the premises and
sell them directly to the public. These are mainly
Bakers Delight, Brumbys and Cheesecake Shop
businesses which operate on a franchise basis.
The many franchisees are the employers of the
employees working in the shop-front businesses.
There has been a substantial growth in these shopfront businesses since the early 1990s. There are
currently approximately 38 Bakers Delight outlets in Western Australia and a similar number of
Brumbys outlets. These businesses employ a
minimum of 3 or 4 baking staff and also employ
a number of shop assistants. It is these smaller
businesses which are the subject of these applications. According to Mr Tincey’s statement, he
employs about 37 staff between two shops, 9 of
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the 37 are production staff, which I take to mean
employees covered by these awards; and
(d) There are in-store bakeries operating in supermarkets, about which there was little evidence.
5 It is noted that very little attention was paid to the
circumstances of the pastry cooking industry either in
evidence or submissions. There is conflict between the
applicant’s and the respondents’ evidence as to the impact
of the technological change on the industries. The
applicant says that there has been increased automation
of dough making and mixing; faster, larger automatic
ovens; and the use of pre-mixes. The applicant says that
these changes have resulted in less skilled employees
being utilised in place of qualified trades persons. It is
said that in smaller shop-front businesses, the franchisor
provides training to the business owner who, after some
short period of time, feels competent to undertake the
work without the use of qualified staff and this results in
those qualified staff being redundant.
6 The respondents say that there is very little labour turnover
in the industries but where a redundancy occurs, because
there is shortage of qualified tradespeople, any such
tradesperson made redundant would have no difficulty
in finding employment in a very short period of time.
7 There are only two businesses which have TCR policies,
and they are businesses which are not covered by these
applications on the basis that they employ significantly
more than 15 employees.
8 The applicant has attempted, at a national level, to
negotiate standardised conditions of employment
including TCR provisions with Bakers Delight, Brumbys
and Cheesecake Shops franchise groups. However, it has
been unsuccessful in those negotiations. At a state level,
the applicant has made approaches to two individual
Brumbys shops and approximately 3 or 4 individual
Bakers Delight shops for the purpose of negotiating
enterprise agreements which would include TCR
provisions. These approaches have, likewise, been
unsuccessful.
9 The applicant’s usual method of being notified of any
redundancies is to receive a telephone call from a member
who has been advised that he or she is to be made
redundant usually due to business closures or to
businesses changing hands. The applicant receives a
couple of such calls every couple of months. The
employers do not consult with the union. On only one
occasion has the Union been consulted by an employer
regarding impending redundancies. This was by one of
the major manufacturers, which would not be covered by
the application and it occurred a few years ago. Mr
Noonan’s evidence was that one of the main reasons for
redundancy within the bread manufacturing industry
would be the closure of shops, in particular the franchised
businesses.
10 The applicant and the respondents are in dispute as to the
employment statistics in the industries. According to the
applicant, the bread manufacturing industry is made up
of either approximately 70 per cent of employers
employing less than 15 employees or 70 per cent of
employees in the industry being employed by employers
of less than 15 employees. The respondents, in analysing
Australian Bureau of Statistics (“ABS”) figures, say that
the categories of businesses provided by the ABS make
analysis of the components of the industries difficult. This
is because it categorises businesses according to size in
categories of less than 5 employees, 5 to 9 employees, 10
to 19 employees, and so on. This does not allow
categorisation of businesses according to whether they
have less than 15 compared with 15 or more employees.
However, according to Mr Robertson, who appeared for
the respondents, analysis of the ABS data for the category
of Bread and Cake Retailing, which is a relevant grouping
for businesses such as Brumbys and Bakers Delight,
shows that approximately 80 per cent of employers
employ less than 15 employees and 40 per cent of
employees are employed by employers who employ less
than 15 employees.
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11 In any event, it is clear from the evidence that—
(a) By any method of accounting for the size of businesses in the industries, a significant proportion
of employers employ less than 15 employees, and
a significant proportion of employees in the industries are employed by those employers.
(b) There has been a significant structural change in
the industries in recent years with the advent and
growth of shop-front manufacturing/retailing
businesses such as Brumbys and Bakers Delight.
(c) There have been redundancies associated with the
closure or sale of such businesses, in circumstances which do not apply to the larger employers
within the industries.
(d) The applicant has been unsuccessful in its limited attempts to achieve TCR provisions as part
of enterprise bargaining.
12 The numerous decisions of the various tribunals
throughout Australia have indicated a clear intention that
there be provisions for TCR. There is legislation at federal
and state levels dealing with the issue. The Workplace
Relations Act (ss 170 FA, FB, FC and FD) “provide(s)
employees with access to severance payments where they
are not available as an award entitlement” (Harrison C in
APESMA v Scott Carver Print S9143). There is legislation
in some states including Western Australia which provides
for notice periods and consultation (Minimum Conditions
of Employment Act 1993, ss540-43). There are decisions
of this Commission which provide that an employee not
provided with adequate redundancy pay may be found to
have been denied an implied contractual benefit or unfairly
dismissed and may be compensated accordingly (see
Rogers v Leighton Contractors 79 WAIG 3351). It is true,
however, that for an employee to make such an application
requires that individual to file and pursue an application
and, while waiting for the outcome, the employee suffers
the difficulties which the notice periods, consultation and
redundancy payments are intended to ameliorate. By
being required to pursue an application in such
circumstances, the employee suffers a disadvantage
compared with those employees who have an automatic
entitlement in accordance with the award provisions.
13 The Commission notes the various decisions of tribunals
which have provided, over a period in excess of 15 years,
for a standard TCR arrangement which exempts
employers of less than 15 employees. In State Metals
Case 1986 (66 WAIG 584 at 585) Collier CC referred to
this cut off figure as arising from the New South Wales
Employment Protection Act 1982 “and probably its
inclusion in the Act had more to do with problems of
administration than with intrinsic merit”. At page 591 of
that decision, Martin C noted that the exemption cut off
appeared to be quite arbitrary, and was not supported by
either logic or merit. This view has been expressed on a
number of other occasions in particular by the Industrial
Commission of South Australia in its 1987 Decision in
Re Clerks (SA) Award 1973 and Wine and Spirits Industry
(SA) Award 1973 (1987) 54 SAIR 258. There is a
suggestion in some decisions to which we have been
referred, including Coldham J in dealing with the Local
Government Award (Print G 1801) and in the respondents’
submissions, that the exemption is provided to protect
small businesses, which has a “relative lack of financial
resilience” (NSWIC Re Application for Redundancy
Award Re Transport Industry Mixed Enterprises
Redundancy (State) Award and others June 1994).
14 It is also noted that the Commission in Court Session of
this Commission considered the particular circumstances
of the building and construction industry and granted
modified TCR provisions for employees of employers of
less than 15 employees where the circumstances
warranted such provisions (75 WAIG 2699). A number
of industries such as the child care industry in Western
Australia tend to have TCR provisions which do not
exempt employers of less than 15 employers and this
would appear to reflect the nature of the industry. The
amendments to these child care industry awards and
agreements were by consent rather than being arbitrated.
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15 In other cases the exemptions for less than 15 employees
have been removed by arbitration (the Building Industry
Awards Print H7465, the Clothing Trades Award Print
K7074, the Timber Industry Award Print M1434, and the
Furniture Trades Print L5424, the Family Day Care
Service Award 1993 Print L9065). From these arbitrated
cases a number of criteria have been developed, namely—
(a) any special circumstances of the employment in
the industry;
(b) whether a significant proportion of employees
covered by the award are being denied the benefits of the TCR standards;
(c) whether a significant proportion of employers
covered by the award employ less then 15 employees and therefore are exempt from the TCR
provision;
(i) evidence of structural change in the industry such that award entitlements of
employees are affected;
(e) the industrial relations implications of employees working side-by-side and receiving different
redundancy entitlements; and
(f) the uncertainty of knowing when the 15 employee
threshold is to be applied.
16 The criteria for the removal of the exemption, set out in
the decisions referred to earlier, were referred to by the
Full Bench of the Australian Industrial Relations
Commission in the Graphic Arts Award 1997 (supra).
The Full Bench concluded that it could not be other than
satisfied that the union had made out a case based on
those criteria but said it did not consider the characteristics
of the industry represented by the awards before it were
relevantly distinguishable from other industries where the
Commission has decided to make exemption. The Full
Bench went on to say—
“However, we are concerned as to whether in these
circumstances it is appropriate to treat the issue of
the deletion of the exemption as being one now appropriate to be considered entirely on an industry
by industry basis”.
17 The Full Bench noted that there was a logical difficulty
in accommodating a sectoral departure from the TCR
standard and at the same time accepted that there is a
standard TCR provision intended to be applied
consistently and across all industries. In the end, the Full
Bench was unable to accept that the industry covered by
the awards concerned was likely to be sufficiently
distinguishable from other industries, to justify it deleting
the exemption. It found that “the special circumstances
or characteristics relied on by the union were the same or
similar to those referred to in other decisions as providing
justification for the deletion of the exemption are likely
to be found in many industries.” Therefore, it had
“difficulty in describing them as special”. In those
circumstances, the Full Bench was not persuaded to grant
the application “insofar as it had been justifiable on the
basis that the circumstances of that industry (were)
special”.
“It is, in our opinion, opportune and more appropriate that this element of TCR test case standard
provisions be reconsidered and reviewed against the
background of decisions and circumstances to which
we have referred, and such other general circumstances as may be thought to be relevant. In that
context the relevance of legislative changes that have
occurred since the test cases can also be considered.”
18 It refrained from making any final determination on the
matter and intended to refer the matter to the President
for consideration on whether the issue of the exemption
ought be dealt with as a test case standard. There is no
record of the situation being resolved in the 4 years since
that decision.
19 In considering the criteria referred to above, the industries
the subject of these applications would appear to warrant
consideration. Regardless of whether one relies on the
applicant’s or the respondents’ statistical analysis, the

20

21

22

23

401

structure of the industry in terms of the size of enterprises
is one with a significant proportion of businesses
employing less than 15 employees and a significant
proportion of employees covered by the awards being
denied the TCR standard. The small business sector of
the industries is one where there is more likely to be
change or closures resulting in terminations and
redundancies than in the sector of the industries covered
by the awards which already has the provisions applicable
to it. The structure of the shop-front sector of the industries
has changed over the last 6 to 8 years resulting in the
larger proportion of such smaller businesses.
It is true that there would be employees such as shop
assistants working side-by-side with the employees the
subject of these applications. These shop assistants are
covered by the Shop and Warehouse (Wholesale and
Retail Establishments) State Award 1977 (No. R 32 of
1976) which does not provide such TCR entitlements to
employees of employers with less than 15 employees.
This alone does not mean that the employees who seek
such an entitlement through their union, being the bakers
and pastry cooks, should be denied a benefit which clearly
would be of some value to them in the circumstances of
redundancy.
As to the question of determining what constitutes an
employer of less than 15 employees, we are of the view
that the number of employees employed under the relevant
award, in this case the Bakers’ (Country) Award No. 18
of 1977, the Bakers’ (Metropolitan) Award No. 13 of 1987
or the Pastrycooks’Award No. 24 of 1981, is not the issue.
It is the total number of employees employed by the
employer who are to be counted and this would include
any shop-front employees not covered by those awards.
However, the problem is exemplified by the affidavit of
Mr Tincey who currently employs about 37 staff, (9 of
whom are production staff) between his two shops. If
those two shops are to be taken as relating to a single
employer, he would exceed the exemption limit. On the
other hand, if his shops are to be accounted separately
and he employs less than 15 in one and significantly more
in the other, then one of those shops may be exempt and
the other not. However, each business would need to be
examined according to its own circumstances. There is
also the issue of fluctuating workforce size, where an
employer might one day be exempt and the next day,
having employed one more person, may be bound by the
provision.
There appears to be little doubt that the delineation
between those businesses which employ 15 or more
employees and those which employ less than 15 is
arbitrary. This arbitrary delineation results in inequities
for the employees concerned in that some have an
automatic entitlement to the redundancy provisions which
are denied to other employees simply on account of the
number of employees employed in the business. It is also
inequitable for employers. The larger employers are
required to provide a benefit which the smaller businesses
are not. The difference in size could be as little as one
employee.
However, it seems that the case here is very similar to
that applying in the Graphic Arts Award decision (supra).
The evidence before the Commission does not
demonstrate any special circumstances of the employment
in the industries which might distinguish them from
industry generally. As noted earlier, a significant
proportion of employees covered by these awards are
denied benefits of the TCR standard and there is a
significant proportion of employers covered by the award
who employ less than 15 employees and are therefore
exempt from the TCR provisions. In this regard, the
industries covered by the awards are not unique. There
has been structural change within the industries over
recent years, however, very few industries have avoided
structural change in recent years. There are certainly
industrial relations implications of the employees covered
by these awards working side-by-side with employees
covered by The Shop and Warehouse (Wholesale and
Retail Establishments) State Award 1977 who receive
different redundancy entitlements. There may be
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uncertainty in knowing where the 15 employee threshold
is to be applied. The evidence does not demonstrate that
these industries have suffered a high degree of change
such as to bring about a significant increase in
redundancies, particularly in the small business part of
the industries, which are not part of the normal pattern
for small business. On the contrary, although the evidence
indicates that there are business closures which result in
employees being made redundant from time to time, this
would appear to be no different from that which applies
to the small business sector of industry generally.
However, this does not overcome the essential
arbitrariness of the exemption cut off point, and the
inequity which arises for both employees and employers.
No test case has been called at federal level to deal with
the matters as foreshadowed in then Graphic Arts Award
decision (supra), and this Commission in Court Session
is being asked to remove the inequity in these awards. In
any event, this Commission regards TCR provisions not
as test case provisions, but as a community standard. This
should mean that less conformity with the standard is
required rather than more.
24 In considering an application of this nature the
Commission is bound to consider the Statement of
Principles arising from the most recent State Wage Case
(80 WAIG 3380). If granted, these applications would
have the effect of varying the award safety net for each of
the awards concerned. On this basis, the applications were
referred to the Commission in Court Session for hearing
and determination. According to Principle 10, the
Commission is to consider, amongst other things, each
of the matters identified in s.26 of the Industrial Relations
Act 1979. In particular, subsection (1) is relevant. It
provides—
“(1) In the exercise of its jurisdiction under this Act
the Commission —
(a) shall act according to equity, good conscience, and the substantial merits of the
case without regard to technicalities or legal forms;
(b) shall not be bound by any rules of evidence,
but may inform itself on any matter in such
a way as it thinks just;
(c) shall have regard for the interests of the
persons immediately concerned whether
directly affected or not and, where appropriate, for the interests of the community
as a whole; and
(d) shall take into consideration to the extent
that it is relevant —
(i) the state of the national economy;
(ii) the state of the economy of Western
Australia;
(iii) the capacity of employers as a whole
or of an individual employer to pay
wages, salaries, allowances or other remuneration and to bear the cost of
improved or additional conditions of
employment;
(iv) the likely effects of its decision on the
economies referred to in subparagraphs
(i) and (ii) and, in particular, on the
level of employment and on inflation;
(v) any changes in productivity that have
occurred or are likely to occur.
25 As to the matters referred to in s.26 of the Act, the equity
and substantial merits of the case justify the applications
being granted. The interests of the persons immediately
concerned are met in that employees and employers will
have an inequity removed and those employers who claim
they do not have the capacity to pay the severance pay
are able to bring a claim to the Commission. There is
nothing to suggest that the interests of the community as
a whole are detrimentally affected by the granting of the
claim. There has been no suggestion that the state of the
national or the Western Australian economies may be
adversely affected by the granting of these applications.
However, it is true that there is a real prospect of
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flow-on, as the industries covered by these awards are
like many in this state, in that they have a substantial
number of employers and employees in the small business
sector. The ABS figures demonstrate this. It is also true
that, as noted in the Graphic Arts Award decision (supra),
these industries are not special in that regard.
26 At the time these applications were heard, the applicant
had before the Commission no less than 45 applications
to amend awards to which it is party, to insert TCR
provisions. All but one of those applications has since
been discontinued by the applicant following the
Commission calling them on for mention. The prospect
of flow-on ought not prevent the granting of an application
in an industry where the merits of the situation would
otherwise justify it being granted. If other applications
are made, the onus rests on the applicants in those
applications to prove their cases.
27 Although a number of grounds for objection to granting
the applications have merit, such as the issue of potential
flow-on and that these industries are not unique, on
balance, the case in favour of granting the applications is
stronger.
28 In all of the circumstances of these industries, and in light
of the history of TCR provisions, in particular the arbitrary
basis for the exemption cut off point, the essential inequity
of that situation, the passage of time and the changes
which have occurred in legislation and in the approach
of industrial tribunals to terminations of employment on
account of redundancy, we are of the view that the
exemption ought be removed from these awards.

2001 WAIRC 01887
BAKERS’ (COUNTRY) AWARD
No. 18 OF 1977.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
ACME BAKERY AND OTHERS,
RESPONDENTS
CORAM
COMMISSION IN COURT SESSION
COMMISSIONER P E SCOTT
COMMISSIONER S J KENNER
COMMISSIONER J H SMITH
DELIVERED
THURSDAY, 25 JANUARY 2001
FILE NO
APPLICATION 148 OF 2000
CITATION NO. 2001 WAIRC 01887
_________________________________________________________________________

Result
Representation
Applicant
Respondents

Award varied.
Mr J. Ridley appeared on behalf of the
applicant.
Mr P. Robertson (as agent) appeared on
behalf of the respondents.

_________________________________________________________________________

Order.
HAVING heard Mr J. Ridley on behalf of the applicant and
Mr P. Robertson (as agent) on behalf of the respondents, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby orders—
THAT the Bakers’(Country)Award No. 18 of 1977 be
varied in accordance with the following schedule and that
such variation shall have effect on and from the date
hereof.
COMMISSION IN COURT SESSION
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
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Schedule.
1. Clause 28.—Redundancy—
A. Delete subclause (12) of this clause.
B. Delete subclause (13) of this clause and insert the
following in lieu thereof—
(12) Dispute Settling Procedures
Any dispute under these provisions must be
referred to the Commission.

2001 WAIRC 01887
BAKERS’ (METROPOLITAN) AWARD
No. 13 OF 1987.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
BAKING INDUSTRY EMPLOYERS’
ASSOCIATION OF WESTERN
AUSTRALIA, RESPONDENT
CORAM
COMMISSION IN COURT SESSION
COMMISSIONER P E SCOTT
COMMISSIONER S J KENNER
COMMISSIONER J H SMITH
DELIVERED
THURSDAY, 25 JANUARY 2001
FILE NO
APPLICATION 146 OF 2000
CITATION NO. 2001 WAIRC 01884
_________________________________________________________________________

Result
Representation
Applicant
Respondents

Award varied.
Mr J. Ridley appeared on behalf of the
applicant.
Mr P. Robertson (as agent) appeared on
behalf of the respondents.

_________________________________________________________________________

Order.
HAVING heard Mr J. Ridley on behalf of the applicant and
Mr P. Robertson (as agent) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby orders—
THAT the Bakers’ (Metropolitan) Award No. 13 of 1987
be varied in accordance with the following schedule and
that such variation shall have effect on and from the date
hereof.
COMMISSION IN COURT SESSION
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.

Schedule.
1. Clause 30.—Redundancy—
A. Delete subclause (12) of this clause.
B. Delete subclause (13) of this clause and insert the
following in lieu thereof—
(12) Dispute Settling Procedures
Any dispute under these provisions must be
referred to the Commission.
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2001 WAIRC 01885
PASTRYCOOKS’ AWARD
No. 24 OF 1981.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
BAKEWELL PIES (1978) PTY LTD
AND OTHERS, RESPONDENTS
CORAM
COMMISSION IN COURT SESSION
COMMISSIONER P E SCOTT
COMMISSIONER S J KENNER
COMMISSIONER J H SMITH
DELIVERED
THURSDAY, 25 JANUARY 2001
FILE NO
APPLICATION 147 OF 2000
CITATION NO. 2001 WAIRC 01885
_________________________________________________________________________

Result
Representation
Applicant
Respondents

Award varied.
Mr J. Ridley appeared on behalf of the
applicant.
Mr P. Robertson (as agent) appeared on
behalf of the respondents.

_________________________________________________________________________

Order.
HAVING heard Mr J. Ridley on behalf of the applicant and
Mr P. Robertson (as agent) on behalf of the respondents, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby orders—
THAT the Pastrycooks’ Award No. 24 of 1981 be varied in accordance with the following schedule and that
such variation shall have effect on and from the date
hereof.
COMMISSION IN COURT SESSION
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.

Schedule.
1. Clause 32.—Redundancy—
A. Delete subclause (12) of this clause.
B. Delete subclause (13) of this clause and insert the
following in lieu thereof—
(12) Dispute Settling Procedures
Any dispute under these provisions must be
referred to the Commission.
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WESTERN AUSTRALIAN
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BARMINCO PTY LTD, APPLICANT
v.
THE AUSTRALIAN WORKERS’
UNION, WEST AUSTRALIAN
BRANCH, INDUSTRIAL UNION OF
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CORAM
HIS HONOUR THE PRESIDENT P J
SHARKEY
DELIVERED
THURSDAY, 18 JANUARY 2001
FILE NO/S
PRES 1 OF 2001
CITATION NO. 2001 WAIRC 01835
_______________________________________________________________________________

Decision
Appearances
Applicant
Respondent

Application dismissed.
Mr R H Gifford, as agent
Mr M D Llewellyn

_______________________________________________________________________________
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Reasons for Decision.
INTRODUCTION
This is an application by the abovenamed applicant
company (hereinafter referred to as “Barminco”) for a
stay of the operation of the order of the Commission,
constituted by a single Commissioner, made on 7
December 2000 in application No CR 186 of 1998. The
application is made under s.49(11) of the Industrial
Relations Act 1979 (as amended) (hereinafter referred to
as “the Act”). Barminco was the respondent in those
proceedings and the abovenamed respondent (hereinafter
referred to as “the AWU”) was the applicant.
The order made at first instance, which was perfected by
being deposited in the office of the Registrar on 7
December 2000, is, formal parts omitted, in the following
terms—
“1. DECLARES that the Applicant was unfairly dismissed from his employment with the Respondent
on or about 1 June 1998;
2. DECLARES that it is impracticable to reinstate
the employee to his former position; and
3. ORDERS that the Respondent pay to the Applicant the sum of $38,825 by way of compensation
for the unfair dismissal.”
GROUNDS OF APPEAL
A Notice of Appeal was filed on behalf of Barminco in
the Commission on 27 December 2000 and the Grounds
of Appeal are as follows—
“1. By relying upon the principle that an onus existed upon the employer to establish the failure
of the employee to mitigate his loss, the learned
Senior Commissioner relied upon a principle that
is unsound and that operates in a manner inconsistent with the overriding principle that the onus
is upon the employee to mitigate his loss.
2. In finding that Mr Davis would have remained in
the company’s employment, at least for the foreseeable future, the Senior Commissioner failed
to adequately weigh the implications of the evidence concerning Mr Davis’ likely conduct in the
event that a reinstatement had occurred, or of the
evidence concerning Mr Davis’ conduct in the
course of his prior employment with the appellant company.
3. The Senior Commissioner’s finding that Mr Davis
had made a proper attempt to secure more financially rewarding employment, is one which is not
sustainable, particularly in light of the further
and specific finding that it would have been
improbable for Mr Davis to have found similar
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employment in mining. This latter finding was
based upon evidence which constituted an entirely
unsatisfactory explanation from Mr Davis, which
ought to have been afforded little, if any, weight.
4. Whilst the Senior Commissioner indicated that
Mr Davis should not be able to benefit by reason
of the delay in bringing the proceedings to the
stage of the compensation hearing, the Senior
Commissioner then effectively allowed that to
occur by means of finding that lost income in the
order of $134,000 had arisen. In so finding, the
Senior Commissioner therefore failed to give
appropriate weight to the reasons for and fault
behind the delay. Further, the basis for maintaining that the outcome (as to compensation) would
not have been materially different had the matter
been dealt with in 1998, is one which is not sustainable, on the evidence.
5. A varied Order of compensation, by a reduction
in the amount, is accordingly sought from the Full
Bench.”
The Notice of Appeal, according to the Declaration of
Service, was served on 2 January 2001. Appeal books
were filed on 10 January 2001.
PRINCIPLES
The principles which apply to applications such as this
are well known and I quote from the decision of the
Commission, constituted by the President, in CSA v
Director General, Department of Transport 80 WAIG
2855 at 2856, which is a recent expression of those
principles—
“These principles have been laid down in a number
of cases, including Gawooleng Dawang Inc v Lupton
and Others 72 WAIG 1310, Director General of the
Ministry for Culture and the Arts v CSA and Others
79 WAIG 670 and City of Geraldton v Cooling 80
WAIG 1751.
It is for the applicant to establish that the stay should
be granted. It is, of course, an underlying principle
that the successful party is entitled to the fruits of
her/his/its order, award or declaration.
For the applicant to succeed, it must be established
that there is a serious issue to be tried, that the balance of convenience favours the applicant and that
other factors consistent with the application of
s.26(1)(a), s.26(1)(b) and/or s.26(1)(c) of the Act, if
they exist, require that the application be granted.
If these ingredients exist, then exceptional circumstances exist which warrant the granting of the
application as a matter of equity, good conscience
and the substantial merits of the case. (I say that to
further explain the principles.)”
THE CASE FOR THE APPLICANT
No transcript is yet available in this matter because the
requisite request for transcript would seem to have not
been made.
I am, therefore, a little inhibited in my consideration of
this application.
It was submitted by Mr Gifford, on behalf of Barminco,
that there is a serious issue to be tried because, whilst the
compensation had been assessed in the decision under
appeal according to the particular circumstances relating
to Mr Raymond Davis, the reasons for decision addressed
in detail and its reliance upon authorities for various
factors relied upon assessing that compensation and are
capable of being applied to circumstances beyond those
relating to Mr Davis himself.
The Grounds of Appeal attack, it was submitted—
a) The extent to which there was an onus on both
parties in circumstances concerning the mitigation by the former employee of his loss.
b) The extent to which prior conduct of the former
employee is a relevant consideration.
c) The extent to which there would have been a likelihood of ongoing employment having resulted
from a reinstatement of the former employee.
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10 It was submitted on behalf of Barminco that these factors
collectively constituted significant challenge for the basis
upon which compensation was assessed.
11 It was also submitted that the balance of convenience
favoured Barminco because of the following
considerations—
a) There is a genuine concern on Barminco’s part
that if it is successful on appeal, Mr Davis may
not be in a position to reimburse any money to
the company. Thus, that is a basis for a stay being ordered.
b) The decision, the subject of the appeal, was given
more than two years later than the original determination by the Commission concerning the
fairness of the termination. During that period,
according to the evidence, Mr Davis had elected
to undertake employment in occupations which
provided considerably lower levels of income
than he had received in his employment with
Barminco. Thus, it was reasonable to infer that
Mr Davis had adapted his personal circumstances
to those lower income levels and was likely to
continue to do so.
There was no evidence to suggest that he intended
to revert to his former circumstances in light of
the Commission’s determination.
c) The fault for the delay in the appeal against the
original order of the Commission rested with Mr
Davis’ representative. It is therefore to be implied
that Mr Davis, who was still using the same representative, had been accepting of that situation.
Thus, a further delay to enable the appeal to be
determined would not appear to be detrimental
to Mr Davis.
That delay ought to weigh against the consideration that Mr Davis be entitled to receive the fruits
of his litigation.
12 The application was opposed by the AWU.
BALANCE OF CONVENIENCE NOT IN ISSUE
13 The question of balance of convenience was not in issue,
as I was advised by Mr Llewellyn, who appeared for the
AWU, which in turn represented Barminco’s former
employee, Mr Davis. However, there still remained the
question of whether there was or were a serious issue or
issues to be tried.
14 Since the submissions for Barminco purported to go
beyond the grounds of appeal in some respects, I should
observe that the Commission, constituted by the President,
can only determine whether there is a serious issue to be
tried on the grounds of appeal, as pleaded.
Ground 1
15 As to Ground 1, that ground alleges that the Commission
at first instance applied a wrong principle, namely that
“an onus” existed upon the employer to establish the
failure of the employee to mitigate his loss. The Senior
Commissioner applied the Full Bench’s decision in
Growers Market Butchers v Backman 79 WAIG 1313
(FB), by which he was bound, and which is authority for
the proposition that it was not for the employee (in this
case through the AWU) to show that he has mitigated his
loss, although he/she has a duty to mitigate loss. It was,
in this case, for Barminco to prove that Mr Davis did not
mitigate his loss.
16 Accordingly, I am not persuaded, in applying that
principle, that the Senior Commissioner erred. The Senior
Commissioner seems to have properly stated and applied
the binding principle. In any event, I was not persuaded
that he had not. There is no serious issue to be tried on
that ground (see Growers Market Butchers v Backman
(FB) (op cit) at page 1316 and Blakeman ATF The
Blakeman Family Trust t/a McBride’s Collectables and
Giftware v Gudgin 80 WAIG 457 at 462 per Sharkey P,
with whom Kenner C agreed, and at 463 per Fielding
SC).
17 In addition, since no evidence was called to establish that
the duty to mitigate had not been complied with when
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there was clear evidence of mitigation, it would make it
very difficult, if not impossible, to establish that the
applicant employer had discharged that onus.
Ground 2
18 As to Ground 2, whilst it is difficult without the benefit
of transcript to consider this ground properly, it is not
submitted that Mr Manning’s evidence was not that he,
as the Site Manager, had a good relationship with Mr
Davis, nor that he was a long term employee. I therefore
accept that that was his evidence. Those facts underpinned
a finding that there was no real indication that (but for
his unfair dismissal) Mr Davis’ employment would not
have continued indefinitely. That constituted, at least on
the material available to me, a finding open to be made
upon a proper consideration of the history of Mr Davis’
employment. Ground 2 does not, therefore, raise a serious
issue to be tried.
Ground 3
19 Ground 3 attacks the finding that Mr Davis had made a
proper attempt, after his dismissal, to secure more
financially rewarding employment. As I understand Mr
Llewellyn’s submission, Mr Davis was cross-examined
as to why he had not returned to the mining industry to
obtain more lucrative work than the work which he had
engaged in subsequent to his dismissal and answered.
20 There was no evidence, so far as I am aware, to negative
the Senior Commissioner’s finding that, whilst the
dismissal for misconduct remained on the record, it was
improbable that Mr Davis would find similar employment
(to that from which he had been dismissed) in the mining
industry. There was (and this was not disputed), as the
Senior Commissioner found, no evidence that Mr Davis
could have found such work, nor was there any cogent
argument before me that Mr Davis’ explanation was
unsatisfactory and should not have been afforded any or
any more than little weight.
21 Given that the Senior Commissioner had the advantage
of seeing and hearing Mr Davis in the witness box, that
is significant (see Devries and Another v Australian
National Railways Commission and Another [1992-1993]
177 CLR 472).
22 The AWU did have an onus to discharge in that context
which the Senior Commissioner found, as it was open to
him to do so, undischarged. No serious issue to be tried
is raised by that ground.
Ground 4
23 As to Ground 4, the Senior Commissioner was required
to find the amount of the loss which the employee suffered
as a result of his unfair dismissal. There is ample binding
authority in this Commission (see Bogunovich v Bayside
Western Australia Pty Ltd 79 WAIG 8 (FB) and the cases
cited therein). The Senior Commissioner seems to
properly observe that Mr Davis should not be able to
benefit from the delay in bringing proceedings to this
point and he also observed (see page 23 of the appeal
book) that, had the question of compensation been
considered when the matter first came before the
Commission, then the probability of Mr Davis gaining
alternative employment in the mining industry would
probably be the same.
24 There was no cogent submission before me, on the
evidence of what Mr Davis had earned, that the Senior
Commissioner was in error in finding that Mr Davis would
have been entitled to anything less than the statutory
maximum. Ground 4 reveals, for those reasons, no serious
issue to be tried.
25 I should observe that Mr Gifford submitted certain
principles applying to the assessment of compensation
were sought to be raised on appeal, but that is not clear
from the Grounds of Appeal. In any event, I apply the
law as it presently is, and which is well settled in this
Commission.
FINALLY
26 I am satisfied that an appeal has been instituted within
the meaning of s.49(11) of the Act and that, as a party to
proceedings at first instance, Barminco has sufficient
interest to make this application.
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27 Since there was not demonstrated to me that the Grounds
of Appeal raised any serious issue to be tried, Barminco
has not established that there are any serious issues to be
tried upon appeal; nor has Barminco established that the
operation of the decision at first instance should be stayed.
Accordingly, the equity, good conscience and the
substantial merits of the case lie with the AWU and its
member.
28 I should also observe that the findings made and
conclusions reached by me in this matter are and can only
be made or reached for the purposes of determining this
application.
29 Further, for all of those reasons, the interests of the AWU
and its member should be considered ahead of those of
Barminco (see s.26(1)(c) of the Act); nor are there
exceptional circumstances requiring the AWU (and its
member) being deprived of the fruits of the “judgment”.
30 For those reasons, I dismiss the application.
31 It is not clear, from paragraph 4 of the Answer filed herein,
that the costs of this application are sought. Paragraph 4
specifically refers to the appeal as vexatious.
32 I therefore will only entertain an application for the costs
of this application if notice of such an application is given
to the Commission and the applicant.
Order accordingly,
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Order.
This matter having come on for hearing before me on the
18th day of January 2001, and having heard Mr R H Gifford,
as agent, on behalf of the applicant and Mr M D Llewellyn,
on behalf of the respondent, and I having reserved my decision on the matter, and reasons for decision being delivered
on the 18th day of January 2001 wherein I found that the
application should be dismissed, it is this day, the 18th day of
January 2001, ordered that application No PRES 1 of 2001 be
and is hereby dismissed.
(Sgd.) P.J. SHARKEY,
[L.S.]
President.
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Reasons for Decision.
THE PRESIDENT—
1 This is an application by the abovenamed organisation
of employees for the stay of operation of the decision of
the Commission at first instance, made pursuant to
s.49(11) of the Industrial Relations Act 1979 (as amended)
(hereinafter referred to as “the Act”).
2 On 1 February 2001, the applicant caused to be filed in
the Commission an application to stay the whole of the
decision of the Commission, constituted by a single
Commissioner, given on 29 January 2001 in matter No
CR 308 of 2000. The declaration constituting the decision
was deposited in the office of the Registrar on 29 January
2001. That declaration, formal parts omitted, was in the
following terms—
“THAT the work of the cleaning and maintenance
of reflectors and signs at the respondent’s Mt
Newman mining operations as proposed to be performed by a contractor commencing 22 December
2000 should proceed.”
3 The applicant appealed against that decision by Notice
of Appeal filed on 1 February 2001.
4 This application was opposed by the respondent employer
who is the employer in the Pilbara region of this State of
a number of members of the applicant organisation.
5 The grounds of appeal are as follows—
“1. That the Learned Commissioner erred in fact and
law with respect to the definition that was applied to “Detrimental”.
2. That as a result of this definition the learned Commissioner erred by not placing sufficient weight
on the evidence with respect to a reversed overtime ban being placed by BHP Iron Ore.
3. The Learned Commissioner erred in fact and law
by failing to determine the question of “available
reasonable hours of work”.
4. Having found that “available Reasonable Hours
of Work” meant something more than normal
hours of work. The Commission erred at law by
not considering this in the context of a detriment.
5. That the decision of the Commission in matter
CR 308 of 2000 be quashed and in lieu there of a
determination that there would be a detrimental
effect on the employees and the work should not
proceed by way of contractors. Or—
6. That the declaration in matter No CR 308 of 2000
be quashed the appeal up held and the matter be
referred to the Commission in the first instance
to be determined according to law.”
6

7
8

BACKGROUND
The matter before the Commission at first instance was
referred pursuant to s.44(9) of the Act. The matter referred
is reproduced in the reasons for decision of the
Commissioner at first instance which are dated 29 January
2001.
The Commissioner made the following findings of fact.
Reflectors, flashing lights and signs are located in the
mining operations area on all roads, ramps, benches and
dumps to ensure that there is a safe and productive traffic
flow around the mining area. These items need to be
maintained and cleaned to ensure that they remain in safe
condition.
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The latest work instruction requires, as at March 2000,
that the signs and reflectors should be cleaned every “pay
Friday” or as required to help provide effective delineation
of haul roads.
This work, which forms only a small part of the work,
had, in the past, normally been done by mine workers
classification Levels 1 to 4, as part of the general labouring
duties required of these classifications.
In or about mid 1999, discussions between the applicant
and respondent took place in relation to a “90 day notice”
purported to be issued under the Iron Ore Production
and Processing (Mt Newman Mining Company Pty Ltd)
Award No A29 of 1984 (hereinafter referred to as “the
award”), proposing that the work of sign and reflector
maintenance be contracted out. That proposal did not
proceed.
It was common ground that, in the past, mine workers
did this work in ordinary hours and machine operators
were brought in on an overtime basis to supplement the
production time. This practice was in place for some years.
In 1998, the respondent introduced a number of changes,
one being the total elimination of overtime for mine
workers. The Commissioner so found.
On 22 September 2000 (exhibit A5 at first instance), the
respondent notified the various union conveners that, in
accordance with Clause 29 of the award, the respondent
intended to contract out the maintenance of signs and
reflectors in the mine; such contract to commence on 22
December 2000 or earlier by agreement. There were
meetings between the applicant and respondent
concerning this issue.
There was evidence that an amount of $650,000.00 net
per annum would be saved by this measure.
It was common ground that the introduction of contractors
for this work would lead to no diminution in normal
working hours or earnings for mine worker employees,
that is, employees would continue to work 42.5 hours
per week and earn the same remuneration as they had
done previously. It was the evidence that, in time, there
might still be a need for employees to clean signs and
reflectors.
These are the relevant findings of the Commissioner at
first instance.
At the heart of the matter was the effect of Clause 29 of
the award, which reads as follows—
“(1) (a) When it is necessary for the employer to
retain the services of a contractor, the employer shall give prior notice to the union
or unions concerned through the convenors of the nature of the work to be
performed, the name of the contractor,
standard hours to operate during the contract and the likely duration of the contract.
(b) No employee to whom this Award applies
shall suffer any detrimental effect in respect
of his normal earnings, job security or
available reasonable hours of work by reason of the employment of contractors’
employees on a “side by side” basis.
(c) A “side by side” basis shall mean that those
employees and employees having similar
expertise are working together on the same
work in the same work section, location
and locale.
(2) No employee to whom this award applies shall
be retrenched because of the employment of contractors.
(3) The provisions of this clause shall not act in a
manner prejudicial to the employer’s operations
in the event of an emergency circumstance arising e.g. railway wash-away or substantial
mechanical failure to plant or equipment beyond
the normal and immediate manning resources of
the employer.
(4) Contractors will generally be employed for construction, modification and project work.
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Contractors may, however, be necessary to perform in-plant maintenance under warranty
arrangements or to meet requirements for specialised equipment or specialised services. Where
in particular circumstances it is proposed to utilise contractors to meet requirements for
specialised equipment or specialised services, the
employer will notify, and if requested discuss the
matter with, representatives of the union or unions concerned prior to any commencement of
the work by the said contractors.
(5) Where a particular job is usually performed by
employees to whom this award applies, and it is
intended that such job will in the future be performed by contractors, the employer shall give
to representatives of the union or unions concerned notice of the matter not less than three
months prior to the date on which it is intended
that contractors commence work on that job. If
requested, the employer shall discuss the matter
with representatives of the union or unions concerned prior to any commencement of work on
that job by the said contractors.”
There was an issue as to whether the employees of the
contractor would be working “side by side” with
employees of the respondent, which the Commissioner
found would be the case and which was not a matter
challenged by the grounds of appeal.
The issue raised by the appeal is whether, on the evidence,
any employee of the respondent would suffer any
“detrimental effect” in respect of his available hours of
work by reason of the engagement of the contractors to
perform the sign and reflector cleaning and maintenance.
Significantly, the Commissioner found that there was no
suggestion, on the evidence, that the respondent’s decision
to eliminate overtime in this context was for the express
purpose of engaging contractors. The Commissioner
found, too, that the decision to reduce costs in 1998 was
a decision to reduce costs by the effective elimination of
regular overtime work; and that this was not a recent
phenomenon.
The Commissioner therefore found that, on the facts as
he had found them, he was unable to conclude that the
respondent’s employees would suffer any “detrimental
effect” by reason of the engagement of contractors for
sign and reflector cleaning and maintenance. Thus, the
Commissioner was unable to find any detrimental effect
on employees as a result of the decision.
I mention now, because it was the subject of a submission
by Mr Llewellyn, who appeared for the applicant, that
the Commissioner made no finding as to the applicant’s
submission that the phrase “available reasonable hours
of work” means something other than normal hours of
work provided by the employer, given that there is
reference to normal earnings in Clause 29(1)(b) of the
award, “expressed disjunctively to both job security and
available reasonable hours of work”.
The Commissioner then emphasized that his conclusions
were based on the facts as he found them on this occasion.
He therefore concluded that, in the absence of any other
reason for work not being performed by a contractor, he
was compelled to the conclusion that the work proposed
to be contracted out should proceed. He declared
accordingly.
Significantly, as was common ground in this application,
subsequent to the decision of the Commission at first
instance, the respondent engaged contractors to do the
work and they commenced on 30 January 2001.

PRINCIPLES
25 The principles which apply to applications made pursuant
to s.49(11) of the Act are well settled. I reproduce
hereunder the relevant extract from CSA v Director
General, Department of Transport 80 WAIG 2855 at
2856—
“These principles have been laid down in a number
of cases, including Gawooleng Dawang Inc v Lupton
and Others 72 WAIG 1310, Director General of the
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Ministry for Culture and the Arts v CSA and Others
79 WAIG 670 and City of Geraldton v Cooling 80
WAIG 1751.
It is for the applicant to establish that the stay should
be granted. It is, of course, an underlying principle
that the successful party is entitled to the fruits of
her/his/its order, award or declaration.
For the applicant to succeed, it must be established
that there is a serious issue to be tried, that the balance of convenience favours the applicant and that
other factors consistent with the application of
s.26(1)(a), s.26(1)(b) and/or s.26(1)(c) of the Act, if
they exist, require that the application be granted.
If these ingredients exist, then exceptional circumstances exist which warrant the granting of the
application as a matter of equity, good conscience
and the substantial merits of the case. (I say that to
further explain the principles.)”
26 Mr Power, for the respondent, submitted that the dicta of
Anderson J in Re Peter John Sharkey & Others; Ex parte
The Food Preservers Union of Western Australia, Union
of Workers [2000] WASC 259 (unreported) delivered 28
September 2000 (IAC 7 of 2000) at pages 5-6 applied.
There, His Honour said—
“In my opinion, an order for a stay of proceedings
should only be made in special or exceptional circumstances. It is a power which this Court
undoubtedly has, but it is a power which should be
sparingly and cautiously used. This is essentially
because the party in whose favour the proceedings
have gone below, the party in whose favour the orders have been made by the tribunal authorised to
make them, is entitled to the fruits of the proceedings and the fruits of the orders. The judgment below,
the determination below, cannot be treated as a provisional determination; it is a final determination.
If the failure to order a stay pending appeal will or
may result in the right of appeal itself being rendered nugatory, that will usually be regarded as a
special or exceptional circumstance sufficient to sustain an order for stay. It will be a powerful factor in
support of the exercise of the discretion to stay the
proceedings pending the appeal, but I am not persuaded that those circumstances exist in this case. It
is true that, as Mr Viner has pointed out, the grant of
a stay would maintain the status quo pending appeal but that cannot be the test. If the test was whether
or not the refusal to grant a stay would disturb the
status quo, then I think a stay must always be granted.
In this case, if the appeal is successful presumably
the appellant, that is, The Food Preservers Union,
will regain the coverage that it has lost by reason of
the decision below, everything will be back to where
it was and no irremediable loss or harm will have
occurred. It certainly is not a case, therefore, in
which, without a stay, the right of appeal will be
rendered illusory or nugatory.
I am also of the view that a stay pending appeal
should not be granted in industrial matters unless
there is a strong appeal case. I put it no higher than
that, recognising as I do that there may be controversy as to exactly how far that test goes. In my view,
there must at least be a strong appeal case before the
Court will entertain an application to exercise its
discretion to order a stay. Now, this will be so whether
the appeal is an appeal under s 90 of the Industrial
Relations Act or whether it is an appeal by way of
prerogative writ. In this case I do not say that the
appellant in the appeal or the applicant in the prerogative writ proceedings has no arguable case, I do
not say that at all, but I am not persuaded that the
case is strong.”
27 His Honour was expressing a view with which I, generally,
respectfully agree. Particularly, do I adopt with respect
what His Honour said in relation to the necessary strength
of case in industrial matters, subject to what I say
hereinafter.
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28 The High Court, per Dawson J, said something of a
kindred nature in Re Moore; Ex parte Pillar 65 ALJR
683 at 685, when he said—
“As Mason J observed in Re Marks (at 212) the grant
of a stay of an order in the exercise of the inherent
jurisdiction of the Court is an exceptional course.
Ultimately the power to grant a stay is to be found
only where it is necessary to preserve the subject
matter of the litigation or, perhaps, where the refusal of the stay would make it difficult in the
determination of the proceedings in this Court to
grant the relief sought: see Jennings Constructions
Ltd v Burgundy Royale Investments Pty Ltd (1986)
69 ALR 265 at 266; Manfal Pty Ltd (In liq) v Trade
Practices Commission (1990) 65 ALJR 256 at 257.
I think too that in these proceedings it is permissible
in the exercise of the discretion to grant or withhold
a stay to have regard to the fact that it is not possible
to be entirely confident, given the relevant provisions of the Act, of the precise effect which a stay
may have. But, as was observed by Toohey J in
Manfal Pty Ltd (In liq) v Trade Practices Commission (at 257) such a consideration is truly peripheral
to the central issue. Nevertheless, it is undesirable,
particularly in the area of industrial relations, that
there should be any more uncertainty than is necessary concerning the position of the parties pending
the determination of proceedings by this Court: see
Re Merriman; Ex parte Australian Building Construction Employees’ and Builders’ Labourers’
Federation (1984) 53 ALR 440 at 443.”
29 However, there may be necessarily some difference in
the required strength of case when the Commission,
constituted by the President, considers an application for
a stay. When a decision is the subject of an appeal to an
intermediate tribunal such as the Full Bench, then, whilst
the President may not be required to apply the principle
that the case must be strong, the strength of the case may
not be required to be equal to that required to be
established in the Industrial Appeal Court which is the
final court of appeal. However, in the context of the
strength of the case, the case must raise a serious issue to
be tried. In any event, there is the fact that exceptional
circumstances must be established by the applicant for a
stay to be granted.
SERIOUS ISSUE TO BE TRIED
30 The evidence given at first instance takes the availability
of work no further. Even in the past, for example,
additional work in the maintenance department was being
done by either contractors or employees on overtime.
31 It was submitted to me by Mr Power that there is no
prohibition upon the company using contractors provided
that the elements of Clause 29 are satisfied; and that the
declaration sought (and given) was that the company
could do what it wanted to do, namely “to engage
contractors to do cleaning” and maintenance work on
signs.
32 He also submitted that, if the effect was merely to affirm
what the respondent could do under the award, then there
was nothing to stay. I do not understand that submission.
At first instance, what was determined was whether the
elements of Clause 29 of the award were satisfied.
Whether they could be was what was in dispute. The
declaration electing that the elements enabling the
respondent to bring in contractors was complied with were
what was decided. There was no sufficient evidence of
lost opportunity to work overtime.
33 I am not persuaded, for the purposes of this application,
that the definition applied to “detrimental” was applied
in error.
34 That the decision not to make overtime work available
occurred at least two years ago was sufficient to raise a
strong argument that there was no detriment, in terms of
overtime which was submitted at first instance to be
included in the available reasonable hours of work, given
that the available reasonable hours of work, as a fact,
were not available for two years.
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35 Significant, too, was the finding that the decision in 1998
not to use employees on overtime work was not a decision
made so as to enable the use of contractors. That finding
is not challenged in the grounds of appeal. Whether it is
susceptible to such challenge is another matter.
36 Further, put another way, there was a finding of fact open
to be made, i.e., that there was not a detriment, because
overtime had not existed for over two years. That is the
case, given that it was open to find that “available
reasonable hours of work” means more than mere normal
hours of work, in my opinion. It was, however, arguably
not necessary to so find.
37 In any event, as Mr Power submitted, that crucial finding
of fact does not seem to be attacked in the grounds of
appeal.
38 I am not, for those reasons, persuaded that there is a
serious issue to be tried.
BALANCE OF CONVENIENCE
39 There was evidence before the Commission of an
agreement (bearing the date on the front cover of 16 July
1999) (exhibit 1), which was asserted to be and as was
accepted, for the purpose of the argument in these
proceedings, to govern the relations between the applicant
and the respondent. In particular, it was raised by the
applicant as an element that the balance of convenience
favoured the applicant.
40 This, as I understood the submission, was because Clause
3 required “Industrial Grievances/Claims/Disputes” to be
dealt with in a certain manner which, inter alia, obliged
them to maintain the status quo when “matters are being
progressed”.
41 It is necessary to read Clause 3 in the context of the whole
agreement, and to construe the clause, ascribing to the
words their natural meaning, unless to do so would lead
to ambiguity, absurdity or give the clause or any part
thereof a meaning inconsonant with the evinced intention
and meaning of the agreement.
42 Put shortly, the clause prescribes a method of short term
reconciliation of disputes within 48 hours or a mutually
agreed extension of time by the raising of problems with
supervisors. If the matter is unresolved, the employee or
his union representative progresses the matter with the
convener and the matter is the subject of stages of
discussions between union and company representatives.
That is the prescribed manner of resolution within seven
days or a mutually agreed extension of that time.
43 If the matter is still unresolved, then it is to be referred to
this Commission or to the Site Working Committee or
both. It is clear to me that the provision that the “status
quo will continue” applies only when the matter is before
the Site Working Committee. I say that because, once a
matter is within the jurisdiction of the Commission, then
the Commission has the provision to make s.32 and s.44
orders to deal with the matter or to require undertakings.
If that is not right, then such an agreement is not binding
on the President or the Full Bench in a case such as this.
44 I say that because the Commission has heard and
determined the dispute, making its decision. There is,
therefore, an order or declaration which binds the parties.
The order will not and cannot be effected in its operation
by an agreement to maintain the status quo. The parties
may agree that the status quo will be preserved because
the order will, for the time being, not be enforced, but
that is a different matter.
45 There was a submission that an undertaking given by the
respondent before Kenner C at first instance to preserve
the status quo was of some relevance. I have difficulty
with that proposition because, on my reading of the
transcript (see page 124a of the transcript at first instance),
such undertaking was given only until the matter was
heard and determined.
46 The President is bound to consider whether he will,
according to the established principles I have referred to
above, order a stay. The agreement, for those reasons, is
not relevant to the question of the balance of convenience.
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47 Next, Mr Llewellyn submitted that, unless an order were
made staying the operation of the decision at first instance,
then the appeal would be rendered nugatory. That
submission, as I understand it, was based on the fact that
contractors had now been engaged and, therefore, the use
of them would remain an indefinite obstacle to the
applicant establishing and maintaining its members’ rights
under the award. I do not see any substance in that
submission.
48 It is quite clear that, if the appeal proceeds, then the use
of contractors in this case will be held contrary to the
award. If that is found, then there would be no basis
pursuant to Clause 29 on which the contractors could
continue to be used. The appeal is not rendered nugatory,
therefore, if the application is dismissed, given that that
question remains open and there is no foreclosure by the
circumstances on the applicant’s position.
49 Next, it was submitted by Mr Power that there was actual
evidence that the balance of convenience favoured the
respondent, in that there was evidence that the use of
contractors saved the respondent $650,000.00 net per
annum. Mr Llewellyn said that no finding was made to
the Commission to that effect.
50 I make no finding on that point because it is not necessary.
It has not been established that, to allow contractors to
continue for the present in a situation where for two years
no overtime has been performed by the respondent’s
employees, is such as to establish that the balance of
convenience lies with the applicant.
51 The applicant, of course, can proceed with all dispatch to
bring on its appeal.
FINALLY
52 I am not satisfied, for the purposes of this application,
that the employees have lost an opportunity. If this
continued in the long term, that might arguably be a
different matter, but I make no finding on that point.
53 It has not been established to my satisfaction that there is
a serious issue to be tried or that the balance of
convenience lies with the applicant, for those reasons. It
follows that the interests of the applicant staying the
operation of the declaration which permits the use of
contractors is overcome by the interests of the employer
in availing itself of the benefit of the declaration.
54 For those reasons, I would find that there are no
exceptional circumstances requiring that the respondent
be deprived of the fruits of its order.
55 The equity, good conscience and the substantial merits
of the case lie with a dismissal of this application, for
those reasons.
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Decision
Appearances
Applicant
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Application dismissed.
Mr M D Llewellyn
Mr A J Power (of Counsel), by leave, and
with him Mr H M Downes

_______________________________________________________________________________

Order.
This matter having come on for hearing before me on the
2nd day of February 2001, and having heard Mr M D
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Llewellyn on behalf of the applicant and Mr A J Power (of
Counsel), by leave, and with him Mr H M Downes on behalf
of the respondent, and having determined that the application
should be dismissed and that my reasons for decision will
issue at a future date, it is this day, the 2nd day of February
2001, ordered that application No PRES 2 of 2001 be and is
hereby dismissed.
(Sgd.) P.J. SHARKEY,
[L.S.]
President.
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Decision
Appearances
Applicant
Respondent

Application granted.
Mr A J Randles, (of Counsel), by leave
Mr M Richardson, as agent

_______________________________________________________________________________
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2
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Reasons for Decision.
This was an application by the abovenamed respondent
that I revoke the order made by the Commission,
constituted by the President, on 26 April 2000, in
application No PRES 3 of 2000, by which the
Commission wholly stayed the operation of the order
made by the Commission at first instance, constituted by
a single Commissioner, on 3 March 2000 in application
No 473 of 1999.
The order of the President dated 26 April 2000 was an
order conditional upon, inter alia, the applicant, YMCA
of Perth, paying on or before 28 April 2000 the total
amount of $7,561.00 into an interest bearing bank account
to be opened in the joint names of and to be jointly
administered by the applicant and respondent.
It was common ground that this had been done and that
the monies had been paid into an account at the Midland
branch of Bankwest.
Mr Cousins’ appeal, No FBA 21 of 2000, against the
decision of the Commission at first instance, was heard
and dismissed by the Full Bench on 8 August 2000. Mr
Cousins appealed against that decision to the Industrial
Appeal Court, it was common ground, and that appeal
was heard on 1 December 2000. I was informed that the
decision is currently reserved.
In the meantime, an appeal against the decision directed
to findings as to merit and to quantum of compensation
is the subject of appeal No FBA 18 of 2000 to the Full
Bench by the applicant. That Notice of Appeal was lodged
on 24 March 2000. No appeal books have been lodged in
the matter, even though they are required by Regulation
29(10) of the Industrial Relations Commission
Regulations 1985 (as amended) to be lodged within 14
days of 24 March 2000, and nothing has been done to
expedite the matter or, in any way, advance the
proceedings since that date.
It is now, therefore, almost nine months since YMCA of
Perth filed its Notice of Appeal to the Full Bench and it
has not been pursued. Indeed, no step but the lodging has
taken place.
It was, of course, intended and this Commission was
informed by Counsel for the YMCA of Perth that both
appeals would be heard together. Of course, they were
not so heard and were not able to be so heard.
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It is not entirely clear from exhibit 3, the copy bank
statement, that the account opened was not an interest
bearing account, although certainly no interest appears
to have been credited to it. Further, Mr Randles, on behalf
of the applicant, to his credit, admitted that it was not
known that this was not an interest bearing account. I am
therefore not disposed to place any weight on that fact,
although Mr Richardson, the agent for Mr Cousins,
asserted that the omission was evidence of contempt.
It was also asserted by Mr Randles that he had assumed
that the appeal by his client could await the hearing and
determination of the appeal in the Industrial Appeal Court
and that nothing was indicated to the contrary to him by
Mr Richardson. Certainly, there was no correspondence
giving notice of this application by or from Mr
Richardson, which one normally would have expected.
Further, this matter has clearly not advanced by way of
an application to strike out the appeal for want of
prosecution or by any other action while Mr Cousins has
been overseas for the last few months.
Nonetheless, the delay in this matter is such that it would
have enabled a successful application for want of
prosecution to have occurred, in my judgment, to have
the appeal by YMCA of Perth dismissed.
In addition, it was a material part of my findings in this
matter when I made the order staying the operation of
the order at first instance that there should not be an
inordinate delay in listing the appeal for hearing and
determination. The last paragraph of my reasons for
decision in the matter, YMCA of Perth v Cousins 80 WAIG
1759, reads as follows—
“For those reasons, I ordered that there be a stay, but
that the monies be paid into and held on trust on the
terms and conditions expressed in the order. Obviously, the order is made, in part, on the basis that
there will be no inordinate delay in listing the appeal for hearing and determination.”
I should also add that the dismissal which resulted in the
order made on 3 March 2000 by the Commission at first
instance was effected on 11 March 1999, some 21 months
ago.
It is now an inordinate length of time since the appeal
was filed and since the dismissal occurred. I am not
satisfied that there are satisfactory explanations for the
YMCA of Perth appeal not being expedited at least up
until 8 August 2000 and, indeed, after that
notwithstanding the existence of the appeal to the
Industrial Appeal Court by Mr Cousins. Further, no step
has been taken since the lodging of the Notice of Appeal
and its filing on 24 March 2000.
Those reasons, overween reasons such as that the balance
of convenience favoured the applicant (which it patently
does not now) and that there is a serious issue to be tried,
which I found when I made the order sought to be revoked.
Because of the inadequate explanation for the delay, the
length of the delay and the period of Mr Cousins’
deprivation of the fruits of his “judgment”, I am of opinion
that, having regard to the interests of the parties, pursuant
to s.26(1)(c) of the Industrial Relations Act 1979 (as
amended) and having regard to s.26(1)(a) of the Act, the
equity, good conscience and the substantial merits of the
case reside with the respondent and I therefore will revoke
the order for a stay made on 26 April 2000 and order that
the monies be paid forthwith to Mr Cousins.
I am not persuaded that I have power to order that interest
on the monies be paid to the respondent. Certainly, no
authority was cited to that end. Further, I would require
more substantial and unequivocal evidence that interest
was not paid or payable on the account than the somewhat
equivocal statement of the bank (exhibit 3). In addition,
there is no cogent evidence of the quantum of interest
which should have been payable.
For those reasons, I made the order which I have made.

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

2000 WAIRC 01676
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
YMCA OF PERTH, APPLICANT
v.
MICHAEL COUSINS, RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J
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DELIVERED
THURSDAY, 21 DECEMBER 2000
FILE NO/S
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CITATION NO. 2000 WAIRC 01676
_______________________________________________________________________________

Decision
Appearances
Applicant
Respondent

Application granted.
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Order.
HAVING heard Mr J Walker on behalf of the Australian
Liquor, Hospitality and Miscellaneous Workers Union,
Miscellaneous Workers Division, Western Australian Branch
and Mr M A O’Connor on behalf of The Salvation Army
(Western Australian) Property Trust, and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—
THAT the Bridge House—Salvation Army Agreement
2000 in the terms of the following schedule be registered
on the 23rd day of January 2001 and shall replace the
Bridge House—Salvation Army Agreement 1999 (AG
144 of 1999).
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner.

Mr A J Randles, (of Counsel), by leave
Mr M Richardson, as agent

_______________________________________________________________________________

Order.
The application filed on the 15th day of December 2000 by
the respondent having come on for hearing before me on the
21st day of December 2000 pursuant to the Order made on
the 26th day of April 2000, and having heard Mr A J Randles
(of Counsel), by leave, on behalf of the applicant and Mr M
Richardson, as agent, on behalf of the respondent, and I having found that the application made by the respondent be and
is hereby granted, and reasons for decision having been delivered on the 21st day of December 2000, and the parties herein
having consented to waive the requirements of s.35 of the
Industrial Relations Act 1979 (as amended), it is this day, the
21st day of December 2000, ordered as follows—
(1) THAT the order made by the Commission constituted by the President in application No. PRES 3 of
2000 on the 26th day of April 2000 be and is hereby
revoked.
(2) THAT the sum of $7,561.00 ordered therein to be
paid by the abovenamed applicant into an account
at Bankwest Midland, Account No. 0890433532, Account Name YMCA/Cousins be paid forthwith to
the abovenamed respondent.
(3) THAT the parties and each of them forthwith do all
such acts and things are as necessary to effect such
payment.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

AWARDS/AGREEMENTS—
Application for—
BRIDGE HOUSE—SALVATION ARMY
AGREEMENT 2000.
No. AG 242 of 2000.
2001 WAIRC 01980
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
SALVATION ARMY (WA) PROPERTY
TRUST, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
TUESDAY, 6 FEBRUARY 2001
FILE NO
AG 242 OF 2000
CITATION NO. 2001 WAIRC 01980
_________________________________________________________________________

Result

Agreement registered

_________________________________________________________________________

Schedule.
1.—TITLE
This Agreement shall be known as the “Bridge House—
Salvation Army Agreement” 2000.
2.—ARRANGEMENT
1. Title
2. Arrangement
3. Scope
4. Wages
5. Hours
6. Additional Payments
7. Contract of Service
8. Overtime
9. Annual Leave
10. Sick Leave
11. Long Service Leave
12. Bereavement Leave
13. Public Holidays
14. Parental Leave
15. Payment of Wages
16. Occupational Superannuation
17. Casual Employees
18. Part-Time Employees
19. Dispute Settlement Procedure
20. Interviews
21. Clarity
22. Remuneration Packaging
23 Term
24. Number of Employees
25. Parties to Agreement
Appendix—Remuneration Packaging Arrangements
3.—SCOPE
This Agreement shall apply to all employees employed in
the classifications in Clause 4.—Wages at Bridge House, to
the Salvation Army and to the Australian Liquor, Hospitality
and Miscellaneous Workers Union, Western Australian Branch
and replaces Agreement AG 144 of 1999.
4.—WAGES
(1) The following shall be the minimum rates of wages payable to employees covered by this Agreement—
Per Week
$
(a) Qualified Cook
535.90
(b) Cook
476.00
(c) Supervisor, Detoxification
478.60
(d) Domestic
453.30
(2) By application of one of the parties to the Western
Australian Industrial Relations Commission, these rates shall
be adjusted in accordance with State Wage Decisions.
(3) The hourly rate shall be calculated by dividing the weekly
rate by 38.
(4) Notwithstanding the wage for Supervisor, Detoxification in this clause, a new employee who has not previously
been trained in the work of such position, shall only be entitled to a rate equivalent to 85% of the wage for this position
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while being trained during the first 38 hours or 5 shifts of
training time, whichever is the longer.
5.—HOURS
(1) The ordinary hours of work shall be 38 per week, not
exceeding 10 per day, to be worked over not more than five
days of the week.
(2) Each employee shall be entitled to two clear days off
duty per week or four clear days off duty per fortnight.
(3) Notwithstanding subclauses (1) and (2) of this clause,
by agreement between the employer, the employees and the
Union, any other arrangement of hours may be worked.
6.—ADDITIONAL PAYMENTS
(1) All hours worked on Saturdays shall be paid at time and
one half. Work performed on Sundays will be at time and three
quarters.
(2) All hours worked on any public holiday or day observed
in lieu thereof referred to in Clause 13.—Public Holidays shall
be paid at time and one half.
(3) Except as provided in subclauses (1) and (2), the loading on the ordinary rates of pay for an afternoon or night shift
worked in ordinary hours shall be 15%.
For the purposes of this Agreement, an afternoon shift shall
be one which commences between 12.00 noon and 6.00 pm
and a night shift shall be one which commences between 6.00
pm and 4.00 am.
7.—CONTRACT OF SERVICE
(1) Except for probationary employees, the contract of service period shall be—
(a) one hour for casual employees;
(b) two weeks for all other employees.
(2) (a) An employee may be engaged on a probationary period of not longer than three months, during which time it will
be possible for either the employer or employee to terminate
the contract of service with one day’s written notice.
(b) During probation the employer shall conduct at least
one appraisal of the employee’s performance and bring to the
employee’s attention any areas of performance or conduct
which require improvement.
(c) Where the employer has some concerns regarding the
employee’s performance or conduct during the probationary
period, by agreement between the employer and the employee,
the probationary period can be extended for a further period
of up to 3 months. The notice period referred to in (a) above
shall continue to apply to the extended probation.
(4) Except for probationary employees, the contract of service may be terminated by either the employer or employee
giving—
(a) notice of one hour for casual employees;
(b) written notice of two weeks for all other employees.
(5) Where an employee does not give the required period of
notice of termination of services the wages payable for the
contract of service period may be forfeited at the discretion of
the employer.
8.—OVERTIME
(1) Overtime shall mean all time required and authorised to
be worked beyond or in excess of the ordinary rostered hours
of duty prescribed in Clause 5.—Hours. Overtime shall be
paid at time and one half for the first two hours and double
time thereafter.
In lieu of payment for overtime and by the agreement between the employees and the employer, time off equivalent to
the time worked may be granted.
(2) By agreement, a part-time employee may work shifts
additional to the rostered shifts at ordinary rates, subject only
to the normal rostering parameters of a full-time employee.
9.—ANNUAL LEAVE
(1) Except as hereinafter provided, a period of six consecutive weeks’ leave shall be allowed to an employee by his/her
employer after each period of 12 months’ continuous employment with such employer.
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(2) (a) Payment for leave shall be paid prior to commencing
leave and be on the basis of either what the employee would
have earned had he/she not gone on leave or 17.5% loading,
that is, whichever is greater. In the case of employees referred
to in sub clause (5) hereunder, the 17.5% shall apply on 5/7 of
the period of annual leave.
(b) Pro rata annual leave loading shall not be paid on termination.
(3) Employees who are not rostered to work shift work or
on public holidays shall be entitled to four weeks’ annual leave
with 17.5% loading and payment for public holidays in accordance with Clause 13.—Public Holidays of this Agreement,
in lieu of the provisions of subclause (2) hereof.
(4) Annual leave may be split into more than one portion
and will be taken by agreement between the employer and
employee.
(5) Shift employees who work a regular rotating roster that
incorporates day, afternoon and night shift, shall be entitled to
an additional weeks leave per year. Providing that for employees whose shifts are not subject to regular rotation, one
day’s additional leave ( up to a maximum of 5 days) shall be
granted for each 35 shifts actually worked on an afternoon or
night shift.
(6) (a) (i) Except as provided hereunder or in paragraph (b)
of this subclause, if an employee lawfully terminates his/her
employment or his/her employment is terminated by the employer through no fault of the employee, the employee shall
be paid 4.38 hours pay at the rate prescribed by subclause(2)
of this clause in respect of each completed week of continuous service for which annual leave has not already been taken.
(ii) Further provided that employees to whom subclause (5)
of this clause applies shall be paid for such additional days’
leave as have accrued due under that subclause at the date of
such termination.
(iii) Employees entitled to annual leave under subclause (3)
of this Clause shall be entitled to pro rata leave under this
subclause at the rate of 2.92 hours in respect of each completed week of continuous service.
(b) Employee Dismissed for Misconduct
(i) An employee who is dismissed for misconduct which
occurred after the completion of a 12 month qualifying period shall be paid in full for any leave which
accrued in that period but which has not yet been
taken.
(ii) An employee dismissed for misconduct which
occurred—
* during a completed 12 month qualifying
period; or
* in an incomplete 12 month qualifying period;
but before the employee has taken leave in
respect of that qualifying period, shall be paid
an amount equal to one thirteenth of a week’s
pay (exclusive of penalty rates, overtime or
allowances) for each week of service in that
qualifying period in respect of which leave has
not been taken.
(7) The provisions of this clause shall not apply to casual
employees
10.—SICK LEAVE
(1) (a) An employee who is unable to attend or remain at
his/her place of employment during the ordinary hours of work
by reason of personal ill health or injury shall be entitled to
payment during such absence in accordance with the following provisions.
(b) Entitlement to payment shall accrue at the rate of one
sixth of a week for each completed month of service with the
employer.
(c) If in the first or successive years of service with the employer an employee is absent on the grounds of personal ill
health or injury for a period longer than the entitlement to
paid sick leave, payment may be adjusted at the end of that
year of service, or at the time the employee’s services terminate, if before the end of that year of service, to the extent that
the employee has become entitled to further paid sick leave
during that year of service.
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(2) The unused portions of the entitlement to paid sick leave
in any one year shall accumulate from year to year and subject
to this clause may be claimed by the employee if the absence
by reason of personal ill health or injury exceeds the period
for which entitlement has accrued during the year at the time
of the absence. Provided that an employee shall not be entitled to claim payment for any period exceeding ten weeks in
any one year of service.
(3) To be entitled to payment in accordance with this clause
the employee shall as soon as reasonably practicable advise
the employer of the inability to attend for work, the nature of
the illness or injury and the estimated duration of the absence.
Provided that such advice, other than in extraordinary circumstances, shall be given to the employer within 24 hours of the
commencement of the absence.
(4) The provisions of this clause do not apply to an employee who fails to produce a certificate from a medical
practitioner dated at the time of the absence or who fails to
supply such other proof of the illness or injury as the employer may reasonably require provided that the employee shall
not be required to produce a certificate from a medical practitioner with respect to absences of two days or less unless after
two such absences in any year of service the employer requests in writing that the next and subsequent absences in that
year if any, shall be accompanied by such certificate. Provided
that where an employee has had two absences on paid sick
leave adjacent to other days off duty within a period of 12
months the employer may request in writing that any further
absences adjacent to days off be accompanied by such certificate.
Provided that this request shall remain in force until the
employee has completed a continuous period of 12 months
without such absence.
(5) (a) Subject to the provisions of this subclause, an employee who suffers personal ill health or injury during the time
when the employee is absent on annual leave may apply for
and the employer shall grant paid sick leave in place of paid
annual leave.
(b) Application for replacement shall be made within seven
days of resuming work and then only if the employee was
confined to the employee’s place of residence or a hospital as
a result of personal ill health or injury for a period of seven
consecutive days or more and the employee produces a certificate from a registered medical practitioner to that effect.
Provided that this paragraph does not relieve the employee of
the obligation to advise the employer in accordance with
subclause (3) of this clause if unable to attend for work on the
working day next following the annual leave.
(c) Replacement of paid annual leave by paid sick leave
shall not exceed the period of paid sick leave to which the
employee was entitled at the time the employee proceeded on
annual leave and shall not be made with respect to fractions of
a day.
(d) Where paid sick leave has been granted by the employer
in accordance with paragraphs (a), (b) and (c) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the replaced annual leave may be taken at another time mutually
agreed to by the employer and the employee or, failing agreement, shall be added to the employee’s next period of annual
leave or, if termination occurs before then, be paid for in accordance with the provisions of Clause 9.—Annual Leave of
this Agreement.
(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in Clause
9.—Annual Leave of this Agreement shall be deemed to have
been paid with respect to the replaced annual leave.
(6) The provisions of this clause with respect to payment do
not apply to employees who are entitled to payment under the
Workers’ Compensation and Assistance Act, 1981, nor to
employees whose injury or illness is the result of the employee’s own misconduct.
(7) The provisions of this clause shall not apply to casual
employees.
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(8) Family Leave
(a) An employee with responsibilities in relation to either members of their immediate family or person
living with the employee as a member of the employee’s immediate family who need their care and
support shall be entitled to use up to 5 days per year
sick leave entitlement to provide care and support
for such persons when they are ill or incapacitated.
(b) The employee shall, if required, establish by production of a medical certificate or statutory
declaration, the illness or incapacitation of the person concerned.
(c) The entitlement to sick leave in accordance with this
subclause is subject to—
(i) the employee being responsible for the care
of the person concerned; and
(ii) the person concerned being either;
(a) a member of the employee’s immediate family: or
(b) a person who is living with the employee as a member of the employee’s
immediate family.
(iii) the term “immediate family” includes a
spouse, de facto spouse, child, step child, parent, brother, sister, grandparent or grandchild
of the employee or spouse of the employee.
(d) The employee shall, wherever practicable, give the
employer notice prior to the absence of the intention
to take leave, the name of the person requiring care
and their relationship to the employee, the reasons
for taking such leave and estimated length of absence. If it is not practicable for the employee to give
prior notice of absence, the employee shall notify
the employer by telephone of such absence at the
first opportunity on the day of absence.
(e) Family leave is not cumulative from year to year.
11.—LONG SERVICE LEAVE
The Long Service Leave Provisions published in Volume
73 of the Western Australian Industrial Gazette at pages 1 to
4, both inclusive, are hereby incorporated in and shall be
deemed part of his Agreement.
12.—BEREAVEMENT LEAVE
Reasonable leave from work shall be available on the death
of a family member or immediate relative, as is necessary.
13.—PUBLIC HOLIDAYS
(1) For the purposes of this Agreement “Public Holiday”
means any of the following days or days observed in lieu
thereof—
New Year’s Day, Australia Day, Good Friday, Easter
Monday, Anzac Day, Labour Day, Foundation Day, Sovereign’s Birthday, Christmas Day and Boxing Day.
(2) Where any public holiday prescribed by this Agreement
falls on a Saturday or a Sunday, such holiday shall be observed on the next succeeding Monday and where Boxing Day
falls on a Sunday or Monday, such holiday shall be observed
on the next succeeding Tuesday. Provided that—
(a) day observed in lieu of the holiday may be appointed
by proclamation under the Public and Bank Holidays Act 1972;
(b) another day may be observed in lieu of the holiday
by agreement between the employee and the employer.
(3) An entitlement to public holidays without deduction of
pay shall only apply to those employees referred to in subclause
(3) of Clause 9.—Annual Leave.
14.—PARENTAL LEAVE
Interpretation
(1) “adoption”, in relation to a child, is a reference to a
child who—
(a) is not the natural child or the stepchild of the employee or the employee’s spouse;
(b) is less than 5 years of age; and
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(c) has not lived continuously with the employee for 6
months or longer;
“continuous service” means service under an unbroken
contract of employment and includes—
(a) any period of parental leave; and
(b) any period of leave or absence authorised by the
employer or by this workplace agreement;
“expected date of birth” means the day certified by a medical practitioner to be the day on which the medical
practitioner expects the employee or the employee’s
spouse, as the case may be, to give birth to a child;
“parental leave” means leave provided for by subclause
2(a);
“spouse” includes a de facto spouse.
Entitlement to parental leave
(2) (a) Subject to clauses 4, 5(1) and 6(1), an employee,
other than a casual employee, is entitled to take up to 52 consecutive weeks of unpaid leave in respect of—
(i) the birth of a child to the employee or the employee’s spouse; or
(ii) the placement of a child with the employee with a
view to the adoption of the child by the employee.
(b) An employee is not entitled to take parental leave unless
he or she—
(i) has, before the expected date of birth or placement,
completed at least 12 months’ continuous service
with the employer; and
(ii) has given the employer at least 10 weeks written
notice of his or her intention to take the leave.
(c) An employee is not entitled to take parental leave at the
same time as the employee’s spouse but this paragraph does
not apply to one week’s parental leave—
(i) taken by the male parent immediately after the birth
of the child; or
(ii) taken by the employee and the employee’s spouse
immediately after a child has been placed with them
with a view to their adoption of the child.
(d) The entitlement to parental leave is reduced by any period of parental leave taken by the employee’s spouse in
relation to the same child, except the period of one week’s
leave referred to in paragraph (c).
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(c) The starting and finishing dates of a period of parental
leave are to be agreed between the employee and employer.
Return to work after parental leave
(7) (a) On finishing parental leave, an employee is entitled
to the position he or she held immediately before starting parental leave.
(b) If the position referred to in paragraph (a) is not available, the employee is entitled to an available position—
(i) for which the employee is qualified; and
(ii) that the employee is capable of performing, most
comparable in status and pay to that of his or her
former position.
(c) Where, immediately before starting parental leave, an
employee was acting in, or performing on a temporary basis
the duties of, the position referred to in paragraph (a), that
paragraph applies only in respect of the position held by the
employee immediately before taking the acting or temporary
position.
Effect of parental leave on employment
(8) Absence on parental leave—
(a) does not break the continuity of service of an employee; and
(b) is not to be taken into account when calculating the
period of service for the purpose of this workplace
agreement.

Notice of spouse’s parental leave
(5) (a) An employee who has given notice of his or her intention to take parental leave or who is actually taking parental
leave is to notify the employer of particulars of any period of
parental leave taken or to be taken by the employee’s spouse
in relation to the same child.
(b) Any notice given under paragraph (a) is to be supported
by a statutory declaration by the employee as to the truth of
the particulars notified.

15.—PAYMENT OF WAGES
(1) The existing arrangement of fortnightly pays into bank
accounts shall apply.
(2) If, for reasons within the control of the employer, wages
are not available at a nominated time and the employee is kept
waiting for a period exceeding 24 hours, overtime rates shall
apply.
(3) No deduction shall be made from an employee’s wages
unless the employee has agreed to such deduction in writing,
or the deduction is authorised by this Agreement.
(4) Each employee shall be provided with a pay advice slip
on each day that wages are paid. The pay advice slip shall
detail—
(a) The rate of wages.
(b) The hours worked, including overtime.
(c) The gross wage.
(d) The net wage.
(e) Any allowances paid.
(f) Any deductions made.
(g) The composition of any annual leave payment.
(h) The composition of any termination payment.
(i) Remuneration Packaging benefits allowed under
Clause 22 and the Appendix.—Remuneration Packaging Arrangements
(5) Wages shall be paid fortnightly, provided that by agreement between the employer and the Union, wages may be paid
to other intervals.
(6) Subject to subclause (7) hereof, upon termination of
employment, the employer shall pay to the employee all monies earned by or payable to the employee within 48 hours of
termination of employment.
(7) Subject to Clause 7.—Contract of Service, subclause
(4) where the employee terminates his or her employment
without notice as required by Clause 7.—Contract of Service
of this Agreement the employer shall forward as soon as reasonably possible all monies earned by or payable to such
employee to that employee.

Notice of parental leave details
(6) (a) An employee who has given notice of his or her intention to take parental leave is to notify the employer of the
dates on which the employee wishes to start and finish the
leave.
(b) An employee who is taking parental leave is to notify
the employer of any change to the date on which the employee
wishes to finish the leave.

16.—OCCUPATIONAL SUPERANNUATION
The superannuation provisions contained herein operate
subject to the requirements of the hereinafter prescribed provision titled—Compliance, Nomination and Transition.
The employer shall pay an amount equivalent to 7% of an
employee’s ordinary time earnings into the Australian Retirement Fund on the employee’s behalf in accordance with the
requirements of the Fund.

Maternity leave to start 6 weeks before birth
(3) A female employee who has given notice of her intention to take parental leave, other than for an adoption, is to
start the leave 6 weeks before the expected date of birth unless in respect of any period closer to the expected date of
birth a medical practitioner has certified that the employee is
fit to work.
Medical certificate
(4) An employee who has given notice of his or her intention to take parental leave, other than for adoption, is to provide
to the employer a certificate from a medical practitioner stating that the employee or the employee’s spouse, as the case
may be, is pregnant and the expected date of birth.
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Compliance, Nomination and Transition
Notwithstanding anything contained elsewhere herein which
requires that contribution be made to a superannuation fund
or scheme in respect of an employee, on and from 30 June
1998—
(a) Any such fund or scheme shall no longer be a complying superannuation fund or scheme for the
purposes of this clause unless—
(i) the fund or scheme is a complying fund or
scheme within the meaning of the Superannuation Guarantee (Administration) Act 1992
of the Commonwealth; and
(ii) under the governing rules of the fund or
scheme, contributions may be made by or in
respect of the employee permitted to nominate a fund or scheme;
(b) The employee shall be entitled to nominate the complying superannuation fund or scheme to which
contributions are to be made by or in respect of the
employee;
(c) The employer shall notify the employee of the entitlement to nominate a complying superannuation
fund or scheme as soon as practicable;
(d) A nomination or notification of the type referred to
in paragraphs (b) and (c) of this subclause shall, subject to the requirements of regulations made pursuant
to the Industrial Relations Legislation Amendment
and Repeal Act 1995, be given in writing to the employer or the employee to whom such is directed;
(e) The employee and employer shall be bound by the
nomination of the employee unless the employee and
employer agree to change the complying superannuation fund or scheme to which contributions are
to be made;
(f) The employer shall not unreasonably refuse to agree
to a change of complying superannuation fund or
scheme requested by an employee;
Provided that on and from 30 June 1998, and until an employee thereafter nominates a complying superannuation fund
or scheme—
(g) if one or more complying superannuation funds or
schemes to which contributions may be made be
specified herein, the employer is required to make
contributions to that fund or scheme, or one of those
funds or schemes nominated by the employer;
or
(h) if no complying superannuation fund or scheme to
which contributions may be made be specified herein,
the employer is required to make contributions to a
complying fund or scheme nominated by the employer.
17.—CASUAL EMPLOYEES
(1) A casual employee shall mean an employee engaged on
an hourly contract of service.
(2) Casual employees shall not be engaged for less than three
consecutive hours per engagement.
(3) A casual employee shall be paid 20% over the rates specified herein for his/her class of work.
(4) “Casual employee” means an employee engaged for a
period of less than one month.
18.—PART-TIME EMPLOYEES
A part-time employee shall mean an employee engaged on
a weekly contract of service who works regularly from week
to week for not less than three hours per day but less than 38
hours per week.
Part-time employees shall receive payment for wages, annual leave. long service leave, sick leave and bereavement
leave on a pro-rata basis according to the same proportion as
the number of hours worked each week bears to 38. In the
case of payment for any of the leave entitlements and in circumstances where the number of hours worked each week
varies, such payment shall be calculated according to the arithmetical average, over the period from the last anniversary
date, or date of commencement, as the case may be.
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Part time employees who are entitled to annual leave in accordance with subclause (3) of Clause 9.—Annual Leave shall
be entitled to paid public holidays which fall on a day they
would otherwise work but for the public holiday or day observed in lieu, as provided in Clause 13.—Public Holidays.
19.—DISPUTE SETTLEMENT PROCEDURE
(1) The parties to this Agreement will endeavour to provide
effective and speedy resolution of questions, disputes or difficulties which may arise. The Union recognises the right and
responsibility of Bridge House to provide uninterrupted and
efficient services to the community. The employer recognises
the rights and responsibilities of the Union to represent its
members in compliance with its rules.
(2) Where a question, dispute or difficulty arises, emphasis
shall be placed on a negotiated settlement. However, if the
negotiation process is exhausted without the dispute being
resolved the parties, having conferred among themselves and
having made reasonable attempts to resolve the question, dispute or difficulty, may jointly or individually refer the matter
to the Western Australian Industrial Relations Commission
for assistance in resolving the dispute.
(3) The status quo (ie. the conditions applying prior to the
issue arising) will remain until the issue is resolved in accordance with the procedure outlined above.
(4) Where the employer seeks to discipline an employee, or
terminate an employee the following steps shall be observed—
(a) In the event that an employee commits a misdemeanour, the employee’s immediate supervisory or any
other staff member so authorised, may exercise the
employer’s right to reprimand the employee so that
the employee understands the nature and implications of their conduct.
(b) The first two reprimands shall take the form of warnings and, if given verbally, shall be confirmed in
writing as soon as practicable after the giving of the
reprimand.
(c) Should it be necessary, for any reason, to reprimand
an employee three times in a period not exceeding
twelve months continuous service, the contract of
service shall, upon the giving of that third reprimand,
be terminable in accordance with the provisions of
this Agreement.
20.—INTERVIEWS
(1) This clause is subject to the provisions of Section 49AB
of the Act.
(2) An accredited representative of the Union shall be entitled to enter the business premises of the employer and
interview an employee subject to the following—
(a) On arrival at the workplace the Union representative shall seek permission to enter the premises from
the employer or its senior representative.
(b) Agreement between the Union representative and the
employer shall be sought as to where and subject to
what conditions the employee may be interviewed
or work inspected.
21.—CLARITY
The employer agrees that the following clauses from the
Aged and Disabled Persons Hostels Award No. 6 of 1987 shall
apply mutatis mutandis, to this Agreement.
Clause 23.—Record
Clause 24.—Posting of Award and Union Notices
Clause 26.—Breakdowns
Clause 38.—Introduction to Change
22.—REMUNERATION PACKAGING
Remuneration packaging in accordance with the terms and
conditions of this clause and the packaging arrangements appended to this Agreement shall be optional for all employees
covered by this Agreement.
(1) Where agreed between the employer and the employee,
the employer shall offer and the employee accept remuneration packaging in respect of wages and benefits and the terms
and conditions of such a package shall not, when viewed objectively, be less favourable than the entitlements otherwise
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available under this Agreement in terms of wages, penalties
and allowances, and shall be subject to the following provisions—
(a) A maximum of 30% salary sacrifice on the employee’s averaged wage and penalty payments, where
applicable, is available;
(b) Part time employees have packaging based on their
pro-rata wage;
(c) The employer shall confirm in writing to the employee the wage payable as applicable to that
employee under Clause 4 of this Agreement;
(d) The employer shall advise the employee in writing,
of his/her right to choose payment of the wage referred to in Clause 4 of this Agreement instead of a
remuneration package;
(2) The packaging agreement, the terms and conditions which
shall be in writing and signed by both the employer and employee, shall detail the components of the total remuneration
package for the purpose of this Agreement and for the purpose of complying with time and wages records under the Act
and Regulations.
(3) A copy of the packaging agreement shall be made available to the employee.
(4) The employee shall be entitled to inspect details of payments and transactions made under the terms of the agreement.
(5) The configuration of the remuneration package shall remain in force for the period agreed between the employee and
the employer. Provided that an employee may withdraw from
the remuneration packaging arrangement by giving the employer reasonable notice of intention to withdraw from the
end of the next quarter of the calendar year.
(6) An employee who has previously declined to take up
packaging, may, by giving the employer reasonable notice,
take up the benefit at any time.
(7) Where at the end of the financial year the full amount
allocated to a specific benefit has not been utilised, by agreement between the employer and employee, any unused amount
may be carried forward to the next financial year to be utilised
by 30 September, or be paid as wages as at the end of the
financial year, which will be subject to usual taxation requirements.
(8) In the event that changes in legislation, Income Tax Assessment Act determinations or Rulings, particularly in respect
of the Employer’s fringe benefits tax exempt status, remove
the employer’s capacity to maintain the salary packaging arrangements offered to employees under this Agreement, the
employer shall be entitled to withdraw from the salary packaging arrangements by giving notice to each affected employee
either three months prior to the withdrawal taking place, or
notice to have effect from the date that the relevant legislation
is to take effect, whichever is the earlier.
(9) Subject to subclause (11), in the event of the employer
withdrawing from the salary packaging arrangements, the
employees will revert to a wage not less than that applicable
to the employees classification under this Agreement.
(10) The employer shall as soon as practicable after being
advised of the legislative change referred to in subclause (8)
hereof, advise the Union and employees and shall convene a
meeting of the parties with a view to reaching an alternative
agreement on wages and benefits.
(11) In the event that consensus on the terms of a replacement agreement cannot be reached it shall be open to the parties
to seek cancellation of this clause and/or refer the matter to
the Western Australian Industrial Relations Commission for
conciliation or arbitration.
23.—TERM
The term of this Agreement shall be for one year from the
date of registration.
24.—NUMBER OF EMPLOYEES
There are an estimated 20 employees covered by the provisions of this Agreement as at the date of registration.
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25.—PARTIES TO AGREEMENT
The following parties are bound by the terms of this
Agreement.
Salvation Army (WA) Property Trust
333 William Street, Northbridge WA 6003
Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch
61 Thomas Street, Subiaco
SIGNATURES OF THE PARTIES
Australian Liquor, Hospitality and Miscellaneous
Workers Union Western Australian Branch
61 Thomas Street, Subiaco. 6008
DATE: 15/1/01
(signed by) Signed
WITNESS: Signed
DATE: 15/1/01
Salvation Army (WA) Property Trust
333 William Street, Northbridge.WA 6003
DATE: 10/1/2001
(signed by) Signed Brad Halse, Captain
WITNESS: Signed
DATE: 10/1/2001
APPENDIX
REMUNERATION PACKAGING ARRANGEMENTS
(1) Packaging Details
(a) Wage packaging to a maximum of 30% of wages
will be available to staff.
(b) Staff may elect to take the maximum rate of packaging available to them or a lesser amount by
increments of 5% to a minimum of 10%.
(c) Staff wishing to alter their level of packaging may
only do so at the end of each quarter.
(2) Administration Charge
(a) The Salvation Army will charge an administration
fee of up to 3% of the amount packaged. This fee
will automatically be deducted from the packaged
amount. The fee will be utilised only for the administration of the salary packaging scheme.
(3) Pay Advice Slips and Group Certificates
(a) Pay advice slips will indicate the wages and allowances and the amount that has been credited to the
individual staff member’s packaging account. This
amount will appear in the “Before Tax Additions/
Deductions” space on the pay slip.
(b) “Taxable Income” will be reduced by the amount
paid out by the packaging arrangement and the figure appearing under the “Tax” column will be the
tax payable on the reduced “Taxable Income”.
(c) Group Certificates will indicate the reduced taxable
income and tax deducted for the year. The amount
packaged will not be shown on Group Certificates
unless required by law.
(4) Proposed Operation of the System
(a) Each fortnight the payroll system will calculate each
staff member’s non cash benefit in accordance with
the agreed sacrifice percentage. Such amount will
be credited to that staff member’s wage packaging
account.
(b) At the end of each month each staff member will
receive a statement of account indicating all transactions for the previous month and the end of month
balance or such shorter period as determined by the
Employer.
(c) To pay a bill through their wage packaging account
staff members will be required to complete a Salary
Package Payment Authority and forward this to the
Salary Packaging Clerk together with the original
account. In normal circumstances payment will be
made by the due date of the account but not less

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

than 3 days following receipt of the account by the
salary packaging clerk.
(d) When a staff member terminates employment with
the Salvation Army they may elect to either use their
remaining wage package balance prior to termination or to have the balance paid out as wages. Where
the balance is paid out as wages, income tax instalment deductions will be deducted from the wages
by the Employer.
(5) Superannuation Guarantee charge
(a) Superannuation Guarantee payments will be based
upon the wage rate as applicable under the Superannuation Guarantee Charge Act 1992 as at the date of
registration of the Agreement.
(6) Components of Packaging
The following items will be those for which packaging
amounts may be utilised;
Telephone Accounts—bills from telephone service providers for the personal telephone expenses of the employee at
their residence.
Rent—personal rental expenses of the employee, such as
the rent they pay for their present accommodation.
Loan Repayments—the amount of a regular repayment required to be made to a financial or other institution or agency
to repay borrowings, such as personal loans, home building
mortgages.
RAC Accounts—membership and other expenses of the
employee as a result of their membership of the RAC.
Any insurance premiums incurred by the employee, such as
home and contents, motor vehicle, life and medical benefits.
Water Corporation Accounts, personal employee expenses
payable to the WA Water Corporation or any similar country
agency.
Rates—State or Local Government land rates and taxes incurred by the employee.
Educational Expenses—any expenses incurred by the employees as part of an educational activity, undertaken by
themselves or dependent child.
Child Care Fees—expenses incurred by the employee for
the care of their child/children.
Maintenance Payments—any fixed payment incurred by an
employee in respect of private or court/law enforced agreements for maintenance payments.
Utilities (such as Western Power & Alinta Gas)—expenses
incurred by the employee for these types of utility or energy
purchases.
Household Repairs and Maintenance—expenses incurred
by the employee for household repairs and maintenance for
which an invoice is produced.
Domestic Support—expenses incurred by the employee in
respect of a cleaner or ironing service where an invoice is
produced.
Travel and Accommodation Costs—payments to travel
agents, airlines, hotels and the like would be included under
this category.
Membership Subscription—payment of expenses of membership of any organisation to which the employee belongs.
Medical, Dental and Pharmaceutical Accounts—doctor,
dentist and chemist bills (and bills from other medical service
providers) incurred in respect of self, spouse or dependant.
Veterinary Accounts.
Credit Card Accounts—any of the above expenses incurred
by an employee and charged to them via a credit card (for
example, Visa, Bankcard). The employee must have documentation to support the expenses charged to the credit card. It is
important to note under no circumstances will there be payment for any cash advances. Payments made from any
packaged amount will only be made in respect of expenses
incurred as a the result of a purchase of the eligible goods and
services and will be made to the credit card provider.
Fleetcard is a system provided by Shell/Custom Credit
whereby a credit card is issued which may be used to purchase fuel and other services for a nominated motor vehicle.
Fleetcard issue a monthly bill detailing all expenses incurred.
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This will be payable through the employee’s packaging account.
Superannuation Contributions. Employee contributions payable to a superannuation fund.

BROWNBUILT PTY LIMITED, OSBORNE PARK,
WA AGREEMENT 2000.
No. AG 291 of 2000.
2001 WAIRC 02012
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
BROWNBUILT
METALUX
INDUSTRIES, APPLICANT
v.
THE
AUTOMOTIVE,
FOOD,
METALS, ENGINEERING, PRINTING
AND KINDRED INDUSTRIES UNION
OF
WORKERS—WESTERN
AUSTRALIAN
BRANCH,
TRANSPORT WORKERS’ UNION OF
AUSTRALIA, INDUSTRIAL UNION
OF
WORKERS,
WESTERN
AUSTRALIAN BRANCH, THE SHOP,
DISTRIBUTIVE AND ALLIED
EMPLOYEES’ ASSOCIATION OF
WESTERN
AUSTRALIA,
RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
FRIDAY, 9 FEBRUARY 2001
FILE NO/S
AG 291 OF 2000
CITATION NO. 2001 WAIRC 02012
____________________________________________________________________________

Result

Register Agreement

____________________________________________________________________________

Order.
HAVING heard Mr W. Wild on behalf of the Applicant and
Ms S. McGurk and with her Mr G. Ferguson on behalf of the
Respondent, and by consent, the Commission pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—
THAT the agreement made between the two parties
lodged in the Commission on 21 December 2000 entitled Brownbuilt Pty Limited, Osborne Park, WA
Agreement 2000 be registered as an Industrial Agreement.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

BROWNBUILT PTY LIMITED
OSBORNE PARK, WA
AGREEMENT
2000
Schedule.
1.—TITLE
This Agreement shall be referred to as the Brownbuilt Pty
Limited, Osborne Park, WA Agreement 2000.
2.—ARRANGEMENT
Contents
TITLE
ARRANGEMENT
APPLICATION OF AGREEMENT
AREA AND SCOPE AND PARTIES BOUND
DATE AND PERIOD OF OPERATION
RELATIONSHIP TO OTHER AWARDS
OBJECTIVE OF THE AGREEMENT
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NO EXTRA CLAIMS
AVOIDANCE OF INDUSTRIAL DISPUTES
NOT TO BE USED AS A PRECEDENT
LONG SERVICE LEAVE
WAGES
JOURNEY COVER
BEREAVEMENT LEAVE
SIGNATURES OF THE AGREEMENT
APPENDIX ‘A’—REDUNDANCY
3.—APPLICATION OF AGREEMENT
This Agreement shall apply at Brownbuilt Pty Limited, 25
Guthrie Street, Osborne Park, WA to all employees who are
bound by the terms of the Metal Trades (General) Award 1966,
Transport Workers (General) Award No. 10 of 1961 and the
Shop and Warehouse (Wholesale and Retail Establishments)
Award 1977 No R32 of 1976, insofar as those provisions relate to the parties referred to in Clause 4.—Parties Bound of
this Agreement.
4.—AREA AND SCOPE AND PARTIES BOUND
4.1 This Agreement shall apply to employees of Brownbuilt
Metalux Industries (“the Company”) who are members or who
are eligible to be members of the Automotive, Food, Metals,
Engineering, Printing and Kindred Industries Union of Workers’, Western Australian Branch (“AFMEPKIU”), the
Transport Workers’ Union of Australia, Industrial Union of
Workers’, Western Australian Branch (“TWU”) and the Shop
Distributive and Allied Employees’ Association of Western
Australia (“SDA”).
4.2 This Agreement applies to approximately 35 employees.
4.3 The parties to this Agreement shall be—
• Brownbuilt Metalux Industries, 25 Guthrie Street,
OSBORNE PARK, WA, 6017
• The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers’,
Western Australian Branch, 1111 Hay Street, WEST
PERTH, WA, 6005
• Transport Workers’ Union of Australia, Industrial
Union of Workers’, Western Australian Branch, 3rd
Floor, Labour Centre, 82 Beaufort Street, PERTH,
WA, 6000
• The Shop, Distributive & Allied Employees Association of WA, 2nd Floor, 256 Adelaide Terrace,
PERTH, WA, 6000
5.—DATE AND PERIOD OF OPERATION
This Agreement shall operate from 20 November 2000 and
shall remain in force until 20 November 2001.
6.—RELATIONSHIP TO OTHER AWARDS
6.1 This Agreement shall be read wholly in conjunction with
the Metal Trades (General) Award 1966 No. 13 of 1965, the
Shop and Warehouse (Wholesale and Retail Establishments)
State Award 1977 No. R32 of 1976 and the Transport Workers’ (General) Award No. 10 of 1961 with respect to those
employees bound by those awards.
6.2 Where there is any inconsistency between this Agreement and the aforementioned awards this Agreement shall
prevail to the extent of such inconsistency.
7.—OBJECTIVE OF THE AGREEMENT
The objective of the Agreement is to implement the initiatives required to achieve gains in productivity as measured by
the amount of cost reduction that can be achieved through
efficiency, flexibility and quality improvements which will
ensure the ongoing viability of Brownbuilt Pty Limited, WA.
8.—NO EXTRA CLAIMS
It is a term of this Agreement that the union and employees
bound by this Agreement will not pursue any extra claims,
award or over award, for the life of this Agreement other than
increases that are consistent with Clause 12 of this Agreement.
9.—AVOIDANCE OF INDUSTRIAL DISPUTES
The procedure for settlement of disputes is detailed in the
Metal Trades (General) Award 1966 and all parties agree to
abide by its detail and intent.
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The purpose of this procedure is to provide all parties with
a system to discuss and resolve all matters of grievance and
dispute. All parties agree to undertake all necessary steps to
ensure that all issues receive prompt attention and are resolved
preferably internally.
An objective of this Agreement is to create an environment
of mutual trust and respect between workers and management.
10.—NOT TO BE USED AS A PRECEDENT
This Agreement shall not be used in any manner whatsoever to obtain similar arrangements or benefits in any other
plant or enterprise.
11.—LONG SERVICE LEAVE
• Long service will accrue at 1.3 weeks per year of
service
• Long service 13 weeks—10 years
• Pro-rata after 8 years
• Introduction of long service leave, specified in paragraph (ii) and (iii) will commence at 1 April 1998
• The remaining conditions of long service leave provisions set out in volume 66 of the WA Industrial
Gazette pays a 1 to 4 will continue to apply
12.—WAGES
12.1 The wage increase will be paid to the schedule below.
CURRENT
4% INCREASE
$
C13
$ 471.00
489.84
C12
$ 501.97
522.05
C11
$ 530.77
552.00
C10
$ 574.22
597.17
C9
$ 603.37
627.50
C8
$ 632.07
657.35
Warehouse $ 503.54
523.68
Transport
(Drivers) $ 514.35
534.92
13.—JOURNEY COVER
The company will take out an insurance policy with MMI
to cover employees for journey cover for their most direct
route to and from work for the duration of this Agreement.
14.—BEREAVEMENT LEAVE
14.1 An employee, other than a casual employee, shall, on
the death within Australia of a wife, husband, father, mother,
brother, sister, child or step-child, grandparents and grandparents-in-law be entitled, on notice, to leave up to and
including the day of the funeral of such relation and such leave
shall be without deduction of pay for a period not exceeding
the number of hours worked by the employee in two ordinary
working days. Proof of such death shall be furnished by the
employee to the satisfaction of the employer.
14.2 Payment in respect of compassionate leave is to be
made only where the employee otherwise would have been on
duty and shall not be granted in any case where the employee
concerned would have been off duty in accordance with any
shift roster or on long service leave, annual leave, sick leave,
workers’ compensation, leave without pay or a public holiday.
14.3 For the purposes of this clause, the pay of an employee
employed on shift work shall be deemed to include any usual
shift allowance.
SIGNATURES TO THIS AGREEMENT
PART A: EMPLOYER’S SIGNATURE & ADDRESS
“My Company understands its rights and obligations under
this Agreement, has freely entered into it and wishes to have
this Agreement registered.”
.................................................

Robert William Briggs

Signature on behalf of
BROWNBUILT METALUX
INDUSTRIES
(A.C.N.
)

Name of person
Authorised to sign

Date: 6/12/2000

Address: 25 Guthrie Street OSBORNE PARK, WA
Telephone Number: (08) 9446 5033

Facsimile Number: (08) 9446 4137
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PART B: UNIONS SIGNATURES & ADDRESSES
For and on behalf of the AUTOMOTIVE, FOOD,
METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION, WESTERN AUSTRALIAN
BRANCH
.................................................
Signature of Authorised Person

J Ferguson
Name of person
Authorised to sign
..................................................... 20/12/2000
Witness Signature
Date
Simone France McGurk
Witness Name (Print Name)
37 Wray Ave Fremantle 6160
Witness Address

Date: 20/12/2000
COMMON SEAL

For and on behalf of the SHOP, DISTRIBUTIVE AND
ALLIED EMPLOYEES’ ASSOCIATION OF WESTERN
AUSTRALIA
..................................................... Mark Bishop & Joseph Bullock
Signature of Authorised Person
Name of person
Authorised to sign
..................................................... 19/12/2000
Witness Signature
Date
Graham Giffard
Witness Name (Print Name)
19 Hillsden Rd, Darlington

Date: 19/12/2000
COMMON SEAL

Witness Address

For and on behalf of the TRANSPORT WORKERS’
UNION OF AUSTRALIA, INDUSTRIAL UNION OF
WORKERS’, WESTERN AUSTRALIAN BRANCH
..................................................... James McGiveron
Signature of Authorised Person
Name of person
Authorised to sign
..................................................... 15/12/2000
Witness Signature
Date
Alison Owens
Witness Name (Print Name)
3rd floor 82 Beaufort Street Perth WA 6000
Witness Address

Date: 15/12/ 2000
COMMON SEAL

APPENDIX ‘A’
1. DEFINITIONS
“Employees” means any person who is employed full
time or permanent part time according to weekly contract of employment but excluding any person engaged
on a casual or specific task, temporary or fixed term basis to meet seasonal or other unusual circumstances, or
any person employed under the conditions of a specific
contract of employment other than permanent hire.
“Redundancy” means termination of employment by
the company of employees—
1.1 brought about directly by the total closure of the
plant or section of a plant or the removal of a
process or products or other causes resulting from
company decisions that no longer require an employee to perform those duties;
1.2 brought about by external causes outside the direct control of the company, eg. adverse business
conditions;
1.3 but excludes the ordinary and customary turnover of labour.
“Rate of Pay” means the all purpose ordinary time rate
of pay including any leading hand allowance but excluding shift allowance and all other loadings and allowances.
“Continuous Service” means continuous with the company as defined in the Metal, Engineering and Associated
Industries Award 1998.
“Accrued Sick Pay” means the balance of untaken sick
pay at the date of termination and includes sick pay, which
accrued prior to the date of this Agreement to a maximum of 8 days per year.
2. NOTICE OF INTENTION TO IMPLEMENT REDUNDANCIES
The Company will advise employees and the unions as early
as possible of the intention to implement redundancies.
The company shall hold discussions with the employees
directly affected and their unions as soon as practicable before redundancy occurs.
For the purpose of the discussion the company shall provide in writing to the employees concerned and the unions all
relevant information about the proposed terminations:
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including the reasons, the number and categories of employees likely to be affected and the period over which the
terminations are likely to occur.
3. NOTICE OF TERMINATION
All employees who are to be made redundant will receive
four weeks notice or pay in lieu of notice. At the discretion of
the employer, such notice will be worked or paid in lieu, or
part worked and part paid in lieu. Employees under notice
who leave by mutual agreement during the period of notice,
will be entitled to all other redundancy payments set out in
this Agreement.
In addition to the four weeks notice period, employees who
are aged 45 years and over, with more than two (2) years permanent service with the company, will be paid an additional
two (2) weeks pay in lieu of an additional 2 weeks notice.
4. SELECTION OF REDUNDANT EMPLOYEES
The following factors will be considered when selecting
employees for redundancy—
• skills required for the ongoing viability of the
Osborne Park plant
Skill assessment and length of service criteria will be discussed by the parties of this Agreement prior to redundancies
occurring.
Where a reduction of labour requirements is required the
company will consider voluntary redundancy applications in
the first instance.
5. REDUNDANCY PAYMENTS
Employees who have completed at least one year’s service,
as a permanent employee, with the company at the date on
which they are made redundant will receive the following—
• service related payments amounting to 3.0 weeks pay
for each completed year of service up to a maximum
of 52 weeks pay
• accrued sick pay at current rate of pay based on a
maximum of 8 days per year
• annual leave loading of 17.5% will be paid on prorata annual leave entitlements
• pro-rata long service leave will be paid after five (5)
years service
All employees will be paid all statutory entitlements, and
shall be given an itemised statement of monies due to them at
least thirty-eight (38) hours before termination.
6. SUPERANNUATION FUND
Redundant employees will receive their superannuation benefits in accordance with the trust deed and rules.
7. INTERVIEWS
Time off during the notice period for the purpose of seeking
other employment and attending job interviews, will be by
prior arrangement with the company. This will be paid leave.
8. CERTIFICATE OF SERVICE
Employees shall be given a Certificate of Service indicating
that termination was due to redundancy.
The Certificate of Service shall list the employee’s classification at the time of termination, as well as credits toward
training modules completed toward the next classification.
9. AGREEMENT NOT TO APPLY
This Agreement does not apply to any termination of employment by—
• Resignation for any reason
• Dismissal
• Termination of casual workers, and other employees as outlined in Clause 7—Definitions of this
Agreement
• Retirement
• Early retirement due to ill health
• Termination due to time limited contract of employment
• Death of an employee, except for an employee who
has been issued with a notice to terminate by the
company and subsequently dies within the prescribed
notice period
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CATALANO & KURTH/BLPPU AND THE CMETU
COLLECTIVE AGREEMENT 2000.
No. AG 284 of 2000.
2001 WAIRC 01827
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE WESTERN AUSTRALIAN
BUILDERS’
LABOURERS,
PAINTERS & PLASTERERS UNION
OF WORKERS, CONSTRUCTION,
MINING, ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH,
APPLICANT
v.
CATALANO KURTH PTY LTD,
RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
WEDNESDAY, 17 JANUARY 2001
FILE NO
AG 284 OF 2000
CITATION NO. 2001 WAIRC 01827
____________________________________________________________________________

Result

Register Agreement

____________________________________________________________________________

Order.
HAVING heard Ms L. Dowden on behalf of the Applicants
and there being no appearance on behalf of the Respondent,
and by consent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby
orders—
THAT the agreement made between the two parties
lodged in the Commission on 7 December 2000 entitled
Catalano and Kurth Pty Ltd/BLPPU and the CMETU Collective Agreement 2000 be registered as an Industrial
Agreement.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

Y2K
Signatories to the Agreement
Appendix A—Drug & Alcohol, Safety and
Rehabilitation
Appendix B—Site Allowance

2.—ARRANGEMENT
Title
Arrangement
Parties and Persons Bound
Application
Relationship to Parent Award
Period of Operation
Classification Structures & Rates of Pay
Industry Standards
Sick Leave
Negotiation of a Subsequent Agreement
Application of Project Agreements
Fares and Travelling Allowance
Seniority
All In Payments
Pyramid Sub-Contracting
Dispute Settlement Procedure
Safety Dispute Resolution
Amenities
Training and Related Matters
Drug & Alcohol, Safety & Rehabilitation
Program
Clothing & Safety Footwear
Income Protection
Accident Pay
Union Membership

Clause No.
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

Clause No.
25
26

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Catalano & Kurth Pty
Ltd (hereinafter referred to as “the company”), the Western
Australian Builders’ Labourers, Painters and Plasterers Union of Workers and the Construction Mining Energy
Timberyards Sawmills and Woodworkers Union of Australia—
WA Branch (hereinafter referred to as “the unions”) and all
employees of the company eligible to be members of the unions.
4.—APPLICATION
This agreement shall apply to all employees of the company
engaged on work in or in connection with construction, alteration, maintenance, repair or demolition work.
This agreement shall apply to the Ocean Keys Shopping
Centre. There are approximately 9 employees covered by this
agreement.
5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read
and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (hereinafter referred to as “the award”).
2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agreement shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.
6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay period commencing on or after the date of signing and shall
remain in force until the 1st of November, 2002.
7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid
according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)

Schedule.
1.—TITLE
This agreement shall be known as the Catalano & Kurth /
BLPPU and the CMETU Collective Agreement 2000.

81 W.A.I.G.

Labourer Group 1
Labourer Group 2
Labourer Group 3
Plaster, Fixer
Painter, Glazier
Signwriter
Carpenter/Roofer
Bricklayer
Refractory Bricklayer
Stonemason
Rooftiler
Marker/Setter Out
Special Class T

Current
EBA Rate
Hourly
Rate
$

1 November
2001
Hourly
Rate
$

18.91
18.26
17.78
19.65
19.20
19.62
19.79
19.61
22.47
19.76
19.43
20.35
20.61

19.86
19.17
18.67
20.63
20.16
20.63
20.78
20.59
25.59
20.75
20.40
21.37
21.64

Current
EBA Rate
Hourly
Rate
$

1 November
2001
Hourly
Rate
$

8.25
10.81
14.74
17.29

8.66
11.35
15.47
18.15

8.06
10.56
14.40
16.90

8.47
11.09
15.12
17.74

APPRENTICE RATES

Plasterer, Fixer
Year 1
Year 2 (1/3)
Year 3 (2/3)
Year 4 (3/3)
Painter. Glazier
Year 1 (.5/3/5)
Year 2 (1/3), (1.5/3.5)
Year 3 (2/3), (2.5/3.5)
Year 4 (3/3), (3.5/3.5)
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Signwriter
Year 1 (.5/3.5)
Year 2 (1/3, 1.5/3.5)
Year 3 (2/3. 2.5/3.5)
Year 4 (3/3, 3/5/3.5)
Carpenter/Roofer
Year 1
Year 2 (1/3)
Year 3 (2/3)
Year 4 (3/3)
Bricklayer
Year 1
Year 2 (1/3)
Year 3 (2/3)
Year 4 (3/3)
Stonemason
Year 1
Year 2 (1/3)
Year 3 (2/3)
Year 4 (3/3)
Rooftiler
6 months
2nd 6 months
Year 2
Year 3
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Current
EBA Rate
Hourly
Rate
$

1 November
2001
Hourly
Rate
$

8.24
10.79
14.72
17.27

8.66
11.35
15.47
18.15

8.31
10.88
14.84
17.42

8.73
11.43
15.59
18.29

8.24
10.79
14.71
17.26

8.65
11.32
15.44
18.12

8.31
10.88
14.84
17.42

8.73
11.43
15.59
18.29

11.07
12.17
14.23
16.70

11.62
12.78
14.94
17.54

3. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.
4. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.
5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.
Date
CPI Limit
Additional Payment
June 2001
5%
1% (paid 1/9/2001)
June 2001
6%
2% (paid 1/9/2001)
June 2002
5%
1% (paid 1/9/2002)
June 2002
6%
2% (paid 1/9/2002)
8.—INDUSTRY STANDARDS
Redundancy
The company shall increase the contributions on behalf of
each employee into the Western Australian Construction Industry Redundancy Fund to the following sums on a weekly
basis—
Rate on signing
$50
Rate as of 1/05/2001
$60
Superannuation
(i) The Company will make a payment of $60 per week per
employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.
The Company will advise all employees subject to the Agreement of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.
Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Building Unions Superannuation Scheme (the “C+BUSS”).
In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.
In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
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will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.
(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification allowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance,
leading hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work undertaken during ordinary hours of work, including fares and travel.
9.—SICK LEAVE
For sick leave accrued after the date of signing this agreement the following will apply—
(a) The Company’s employees shall have the option of
converting 100% of accrued sick leave entitlement
to a cash payment on termination
(b) If an employee who has been terminated by the Company without exercising the above option is
re-engaged within a period of six months, the unpaid balance of sick leave shall continue from the
date of re-engagement.
(c) Where the Company has signed a previous Agreement with the Union that also allowed for the
conversion to cash payment on termination for accrued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.
(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.
10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT
The parties agree to commence negotiations for a new collective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to conclude
these negotiations prior to the nominal expiry date. These negotiations shall be conducted on a collective basis between all
of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.
11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in the
employer’s business and every part thereof throughout Western Australia until 1st November 2002 except where the
company commences work on a project where a site agreement to which the union is a party exists that provides for
higher rates of pay and conditions.
2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.
12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment
shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.
13.—SENIORITY
1. The parties agree the continuity of employment is desirable wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.
2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.
3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.
4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is
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re-engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.
14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in
payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.
2. It is agreed that where a breach of this clause is discovered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the commencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.
3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be notified when specialist sub-contractors are to be engaged.
15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a
sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-contractor.
2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.
3. Further provided that when a sub-contract is let for labour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.
4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.
5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the parties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken no industrial action shall occur.
16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial question,
dispute or difficulty should be dealt with as close to its source
as possible.
2. An employee or the union delegate should initially submit any work related and/or industrial matter referred to in
(1), to the site foreperson, supervisor or other appropriate site
representative of the company.
3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.
4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the matter
with the nominated representative of the employer.
5. Whilst the above procedures are being followed work
should continue as normal.
6. This procedure is to be followed in good faith and without unreasonable delay by any party.
7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the parties:
• referred to the Western Australian Industrial Relations
Commission for conciliation and if required arbitration provided that the parties involved in the matter
will confer among themselves and make reasonable
attempts to resolve the matter before taking those matters to the Commission. The Commissions decision will
be accepted by all parties subject to legal rights of appeal; or
• referred to a disputes board for determination; or
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• referred to a private arbitrator agreed to between the
parties, for determination.
8. This dispute settlement procedure does not apply to health
and safety issues.
17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe
operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and correct use of all personal protective equipment. The company
recognises its responsibilities to provide a safe and healthy
workplace.
2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.
3. No person shall dismiss a safety complaint. Any complaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—
(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety representative.
(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.
(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.
(iv) While there is disagreement on the ruling of the company safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.
(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to undertake an inspection of the disputed area for the
purpose of resolving any such matter.
(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolution of the dispute.
(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.
(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.
(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.
18.—AMENITIES
1. The parties agree that it is the responsibility of the company to ensure that the amenities prescribed by the Award are
provided as a minimum. Where, however, that standard is not
maintained due to an action or event beyond the control of the
company, the union agrees that the company should be allowed reasonable time in which to rectify the problem. If the
company acts promptly to rectify the problem, there should
be no interruption to work from industrial stoppages, bans
and limitations.
2. In all instances, the following procedure shall be observed—
3. A uniformly high standard of amenities and facilities such
as ablution blocks, change rooms, crib sheds, etc. shall be
provided.
4. All Sheds shall be weatherproof and soundly constructed
to an approved standard with sufficient windows and doors,
adequate ventilation and lighting. They must have a floor above
ground level and be lined on ceilings and walls.
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5. Mess Shed/s fitted with fly screens are provided for exclusive use of workers and not for the storage of employers’
equipment, tools and materials.
6. Shed/s shall provide not less that 0.75 square metres of
floor space per person employed at any one time, provided
that the area be not less than 4.65 square metres. Fixtures,
other than tables and chairs, shall not be included when calculating floor space.
7. Where 5 or more persons are employed at one time, the
floor area shall not be less than 9 square metres.
8. Adequate facilities are to be provided for warmth and for
drying clothes eg. strip heaters.
9. Provided that 20 or more persons are employed on the
site at any one time, the employer shall provide a separate
shed or sheds for messing, which shall be of such dimension
as to provide not less than 0.75 square metres of floor space
per person.
10. Where less than 20 persons are employed on site, Regulation 3.20—Workplace Facilities of the Occupational Safety
and Health Regulations 1996 shall apply to provisions of
messing and changing facilities.
11. In the changing facilities, separate clothes-hanging facilities for each person employed are to be provided (coat hooks
only to be used).
12. In the changing facilities, sufficient seating accommodation for the changing of work apparel is to be provided.
13. In the messing facilities, sufficient tables with fixed
washable laminated or vinyl surface, and seating for the taking of meals, are to be provided.
14. Food warming facilities to be supplied, together with a
supply of cool, clean water conveniently accessible, as well
as boiling water at meal/rest breaks.
15. Receptacle for garbage with bin liner and rat and fly
proof is to be supplied in mess area, and emptied regularly.
16. A washable vinyl floor surface in all facilities is to be
provided.
17. Shelving is to be supplied in the mess shed for storage
(cups, lunch bags, etc).
18. All facilities are to be cleaned and disinfected on a regular basis.
19. All mess sheds shall be supplied with reverse cycle airconditioning.
20. Toilet blocks shall be soundly constructed and roofed
with weatherproof material. The floor of each toilet shall be
well-drained and constructed of concrete, bricks and cement,
or other approved materials which shall be impervious to water. Every toilet shall be well lighted by natural or artificial
light and shall be ventilated. Each toilet shall have a hinged
door, capable of being fastened on the inside, lift seats/flaps
and toilet paper.
21. Where practicable, toilets to be connected to sewerage
before commencement of the job.
22. Toilet/urinal location to be conveniently accessible to
employees, but not so close as to cause a nuisance to those
persons.
23. Where necessary, portable water seal toilets of an approved standard are to be provided and regularly serviced.
24. Conveniently accessible toilets and urinals are to be distributed every 5th floor on multi-storey constructions.
25. Toilets and urinals are to be washed daily with disinfectant and kept in clean, hygienic condition.
26. Adequate washing facilities, suitably drained, and was
basins/troughs are to be supplied with running water.
27. Soap and towels are to be supplied.
28. The following toilet/urinal ratio shall be applied in respect to all employees—
Employees
Toilets
Urinals
1-5
1
Nil
6-10
1
1
11-20
2
2
21-35
3
4
36-50
4
6
51-75
5
7
76-100
6
8
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NB. For each additional 20 persons or part thereof up to
200 persons or part thereof up to 200 persons, one additional
urinal and one additional toilet is required. For each additional 35 persons or part thereof in excess of 200 persons, one
additional urinal and one additional toilet is required. If a slab
urinal is provided, each 600mm shall be regarded as one
urinal.
19.—TRAINING AND RELATED MATTERS
1. A training allowance of $14.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund. This shall increase to $15.00 per week on 1 November
2001.
2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year prorata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.
The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.
The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.
An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.
For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.
Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.
3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learning), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Certificates.
20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM
The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.
21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee
by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair
wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair
wear and tear basis.
(c) 1 bluey jacket for each employee employed during
the period 1 April to 31 October. (One issued per
year)
2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.
22.—INCOME PROTECTION
The Company agrees to insure employees covered by this
Agreement for injury and sickness. The scheme is to be negotiated between the parties
23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay
where the employee receives an injury for which weekly payments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Compensation and Rehabilitation Act 1981, as amended.
2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compensation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s ordinary wage under this Agreement.
3. The Company shall pay accident pay during the incapacity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.
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24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all employees covered by the agreement, to be financial members of the
Unions.
26.—SIGNATORIES
BLPPU
K. Reynolds
Date: 5/12/00
CMETU
J. McDonald
Date: 5/12/00
The Company:
....................................
Signature
Date: 4/12/00
.....Charlie Catalano.....
Print Name

common seal

common seal

Company Seal

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM
1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a
safety hazard to themselves and all other persons in the
workplace.
2. FOCUS
• Site safety and the involvement of the site safety committee
• Peer intervention and support
• Rehabilitation
3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or alcohol will not be allowed to work until that person can work in
a safe manner.
b) The decision on a persons ability to work in a safe manner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.
c) There will be no payment of lost time to a person unable
to work in a safe manner.
d) If this happens 3 times the worker shall be given a written warning and made aware of the availability of treatment/
counselling. If the worker refuses help he/she may be transferred/dismissed the next time he/she is dangerously affected.
e) For the purposes of disciplinary action a warning shall be
effective for a period of 12 months from the date of issue.
f) A worker having problems with alcohol and or other
drugs—
• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended
treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay while
attending treatment.
4. IMPLEMENTATION
To assist with the adoption and implementation with this
policy the company will—
a) Clearly state its endorsement of the BTG Drug and
Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a
representative of the BTG Drug and Alcohol Program to address a meeting of employees to discuss
and endorse the program.
c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety committee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.
APPENDIX B—SITE ALLOWANCE
1. This agreement shall apply to construction work undertaken in the commercial/industrial sector of the building
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industry in the state of Western Australia within a 50km radius of the Perth General Post Office.
2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the relevant building construction awards as well as any industrial or certified agreements
made in conjunction with those awards which do not prescribe
a site allowance.
3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.
4. Site Allowance Formula
At the commencement of a project the particular site allowance to apply shall be determined in accordance with the
following formula—
4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value
Site Allowance
Up to
$520,000
NIL
Above
$520,000 to $2.17 m $1.95
Above
$2.17m to $4.55m
$2.30
Over
$4.55m
$2.90
Renovations, Restorations and/or Refurbishment
Work
Project Contractual Value
Site Allowance
Up to
$520,000
NIL
Above
$520,000 to $2.17m $1.75
Above
$2.17m to $4.55m
$1.95
Over
$4.55m
$2.50
4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value
Site Allowance
Up to
$520,000
NIL
Above
$520,000 to $2.17 m $1.75
Above
$2.17m to $4.55m
$1.95
Over
$4.55m
$2.50
Renovations, Restorations and/or Refurbishment
Work
Project Contractual Value
Site Allowance
Up to
$520,000
NIL
Above
$520,000 to $2.17m $1.65
Above
$2.17 m to $4.55m
$1.85
Over
$4.55m
$2.10
The site allowance on projects which are a combination of new and renovation work shall be governed
by the majority of work involved. For example, where
the majority of work is new work, then the site allowance appropriate to new work shall be paid for
all employees on the project.
4.3 Projects within 50 km radius of Perth G.P.O. but
not including the C.B.D. or West Perth (as defined)
Project Contractual Value
Site Allowance
Up to
$1 m
NIL
Above
$1 m to $2.17 m
$1.35
Above
$2.17m to 6m
$1.65
Above
$6m to $11.98m
$1.90
Above
$11.98m to $24.43m $2.10
Above
$24.43m to $60.5m $2.40
Over
$60.5m
$2.60
“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the PerthFremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River. (Refer attached Map 1).

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street. (Refer attached Map 2).
Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the boundary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.
“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope of
the principal contractor’s contract.
5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 January each
year by the total C.P.I. movements for Perth during the preceding four quarters ending 30 September and accordingly,
the site allowance amounts shall be adjusted up or down to
the nearest five cents. Provided that where adjustment equates
to less than two cents, existing allowance levels shall be maintained.
6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 September. Such adjustment being to the nearest $10,000.
7. The agreed site allowance once set pursuant to this agreement shall be recorded in a site agreement to which the
applicable principal contractor and the BTA will be signatories. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.
8. It is acknowledged that on certain projects a site agreement may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—
— Disputes Procedures
— Occupational Health and Safety Procedures
— Demarcation Procedures
— First Aid Provisions and On-Site Amenities
and the unions will not unreasonably refuse to continue to
discuss such matters if raised by the principal contractor.
9. This agreement does not apply to resource development
projects or civil and engineering projects.
10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discussions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.
11. It is a term of this agreement that all site allowance agreements entered into prior to this date will be honored by all
parties and will continue to operate for the life of the particular project.
12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.
13. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 2000.
14. Productivity Allowance
In return for increased productivity and/or timely completion of projects it is agreed that a productivity allowance of
$1.00 per hour worked shall be paid to all employees engaged
upon projects in excess of $10 million, or such other sum as
agreed. The productivity allowance may be accumulated and
paid at the end of the project.
15. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per
hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or on buildings or structures where the structure exceeds 10 metres in height (excluding sprires, flagpoles and
the like).

425

16. Application to Apprentices
a) The rates prescribed in clause 4 of this agreement shall
apply to all apprentices commencing on-site (whether as direct employees or under a group training scheme) after 31
December 1998 in the same proportion as the percentage of a
tradesperson’s wage rate as prescribed by the appropriate award
or Enterprise Bargaining Agreement, being
1st year
42%
2nd year
55%
3rd year
75%
4th year
88%
b) Fares and Travel Allowances—Apprentices shall receive
100% of all fares and travel allowances paid under this agreement and or the award.
17. Provision of Canteen
It is agreed that a staffed canteen shall be provided where a
project exceeds $35 million in value and where the operation
of the canteen is financially self supporting in respect of
consumables. The Canteen shall come into operation when
on site worker levels exceed 50 and to cease when the worker
levels reduce to below 50.
18. Provision of Nurse
It is agreed that a qualified nurse shall be engaged where the
forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 notwithstanding that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach 50 (fifty)
and shall terminate when levels reduce to 50 (fifty). The requirement for the provision of a nurse shall be waived if the
project is adjacent to a hospital with a public emergency department.
19. Apprentice Ratio to Tradespersons
There shall be at least one apprentice employed on site to
every 6 tradespersons employed on site.

CENTRAL TAFE PUBLIC SERVICE AND
GOVERNMENT OFFICERS’ ENTERPRISE
AGREEMENT 2000.
No. PSAAG 79 of 2000.
2001 WAIRC 01808
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
GOVERNING COUNCIL, CENTRAL
TAFE
AND
THE CIVIL SERVICE ASSOCIATION
OF
WESTERN
AUSTRALIA
INCORPORATED
CORAM
COMMISSIONER P E SCOTT
DELIVERED
TUESDAY, 16 JANUARY 2001
FILE NO
PSAAG 79 OF 2000
CITATION NO. 2001 WAIRC 01808
________________________________________________________________________

Result

Agreement registered

________________________________________________________________________

Order.
HAVING heard Ms J Caiacob on behalf of the Governing
Council, Central TAFE and Ms J van den Herik on behalf of
the Civil Service Association of Western Australia (Incorporated), and by consent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby
orders—
THAT the Central TAFE Public Service and Government Officers’ Enterprise Agreement 2000 in the terms
of the following schedule be registered on the 21st day of
December 2000 and shall replace the Central Metropolitan College of TAFE Public Service and Government
Officers’ Enterprise Agreement 1998 (No. PSA AG 5 of
1998).
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner,
Public Service Arbitrator.
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Schedule.
PART 1—APPLICATION AND OPERATION OF
AGREEMENT

1.—TITLE
This Agreement will be called the Central TAFE Public Service and Government Officers’ Enterprise Agreement 2000 and
will replace the Central TAFE Public Service and Government Officers’ Enterprise Agreement 1998.
2.—ARRANGEMENT
PART 1—APPLICATION AND OPERATION OF AGREEMENT
1. TITLE
2. ARRANGEMENT
3. SCOPE
4. PARTIES BOUND
5. DEFINITIONS
6. NUMBER OF EMPLOYEES COVERED
7. NO FURTHER CLAIMS
8. TERM OF AGREEMENT AND RENEGOTIATION
9. RELATIONSHIP TO AWARDS
10. AVAILABILITY OF AGREEMENT
11. OBJECTIVES OF THE AGREEMENT
12. PAST PRODUCTIVITY
PART 2—DISPUTE RESOLUTION
13. CONSULTATION PROVISIONS
14. DISPUTE RESOLUTION PROCEDURE
15. SUBSTANDARD PERFORMANCE
16. BREACHES OF DISCIPLINE
PART 3—EMPLOYER AND EMPLOYEES’ DUTIES,
EMPLOYMENT RELATIONSHIP AND RELATED ARRANGEMENTS
17. HIGHER DUTIES
18. CASUAL EMPLOYMENT
PART 4—WAGES AND RELATED MATTERS
19. SALARIES
20. SALARY PACKAGING
21. PAYMENT ARRANGEMENTS
22. REPAYMENTS OF OVERPAYMENTS
23. VARIATION OF ALLOWANCES
PART 5—HOUR OF WORK, BREAKS, OVERTIME,
SHIFT WORK AND WEEKEND WORK
24. HOURS OF WORK
25. FLEXITIME
PART
DAYS
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.

6—LEAVE OF ABSENCE AND PUBLIC HOLI-

ANNUAL LEAVE
LONG SERVICE LEAVE
SICK LEAVE
FAMILY/CARER’S LEAVE
COMPASSIONATE LEAVE
SHORT LEAVE
CEREMONIAL/CULTURAL LEAVE
PUBLIC HOLIDAYS
CHRISTMAS CLOSEDOWN
PARENTAL LEAVE
EMERGENCY AND COMMUNITY SERVICE
LEAVE
37. ANNUAL LEAVE LOADING
38. SELF-FUNDED WORK BREAKS

PART 7—TRANSFERS, TRAVELLING AND WORKING
AWAY FROM USUAL PLACE OF WORK
39. HOME BASED WORK
40. TRAVELLING ALLOWANCE
41. TRANSFER
SCHEDULE A: SALARIES
SCHEDULE B: PRODUCTIVITY IMPROVEMENTS
SCHEDULE C: SIGNATORIES OF PARTIES TO THE
AGREEMENT
SCHEDULE D: ALPHABETICAL LISTING OF PROVISIONS
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3.—SCOPE
This Agreement will apply throughout the state of Western
Australia to Officers employed in the Central TAFE. This
Agreement will also apply to Officers on secondment to or in
the College.
4.—PARTIES BOUND
The parties to this Agreement will be the Governing Council of the Central TAFE, and the Civil Service Association of
Western Australia (Inc).
5.—DEFINITIONS
The following terms will have the following meanings—
“Agreement”: means the Central TAFE Public Service
and Government Officers’ Enterprise Agreement 2000.
“Award”: means the Government Officers’ Salaries, Allowances and Conditions Award 1989.
“College” means the Central TAFE.
“Continuous service”: Any period of service between the
employee and employer under an unbroken contract
of employment, and includes any authorised unpaid
or paid absences.
“CSA”: means the Civil Service Association of Western
Australia (Inc).
“Department”: means the Western Australian Department
of Training and Employment.
“Employee”: for the purpose of this Agreement means,
someone who is referred to at Clause 3—Scope.
“Employer”: means the Governing Council of the Central TAFE.
“Full-Time Officer”: A person employed to work 37 1/2
ordinary hours per week.
“Government”: means the Government of Western Australia.
“GOSAC Award”: means the Government Officers’ Salaries Allowances & Conditions Award 1989.
“Managing Director” means the Managing Director of
the Central TAFE, pursuant to section 46 of the Vocational Education and Training Act 1996.
“Minister”: is the Minister of the Crown who is responsible for the administration of the employing agency.
“Officer”: means a Public Service Officer as defined in
the Public Sector Management Act 1994 or Government Officer as defined in the Industrial Relations Act
1979.
“Part-Time”: means regular and continuing employment
for less than the ordinary hours for a “Full-Time Officer”.
“Spouse”: means a husband or wife of an employee, and
includes a de facto spouse. For the purposes of
Bereavement leave it includes a former spouse.
“Union”: means the Civil Service Association of Western Australia (Inc).
“WAIRC”: means the Western Australian Industrial
Relations Commission.
6.—NUMBER OF EMPLOYEES COVERED
At the date of registration of this Agreement the approximate number of employees covered by this Agreement is 184.
7.—NO FURTHER CLAIMS
7.1 There will be no extra claims for salary adjustments other
than that which is provided by this Agreement for the duration of its term.
7.2 There will be no further claims on matters contained in
this Agreement for the duration of its term.
8.—TERM OF AGREEMENT AND RENEGOTIATION
8.1 This Agreement will operate on and from the date of
registration and will remain in force for two years.
8.2 Six (6) months prior to the date of expiration of this
Agreement, the parties will commence negotiation for its renewal or replacement.
8.3 The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that
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the productivity targets attained under this Agreement continue and previous productivity improvements in the last
agreement are sustained, and changes to Award conditions
maintained, or changed by agreement.
9.—RELATIONSHIP TO AWARDS
This Agreement will be read and interpreted wholly in conjunction with the Government Officers’ Salaries, Allowances
and Conditions Award 1989. This Agreement will have precedence to the extent of any inconsistency. Where the agreement
is silent the relevant award will apply.
10.—AVAILABILITY OF AGREEMENT
Employees will have access to an electronic copy of this
agreement. Where electronic copies are unavailable, hard copies of the agreement will be provided.
11.—OBJECTIVES OF THE AGREEMENT
It is the shared objectives of the parties to—
Work towards alignment of conditions for all TAFE employees.
Meet the requirements of clients and students through
the provision of reliable, efficient and competitive services.
Achieve the Department’s mission and improve productivity and efficiency
through identified improvements.
Achieve improvement and greater flexibility of working
patterns and arrangements.
Promote and facilitate enhanced employee relations and
increased job satisfaction.
To facilitate a continued cooperative approach to the introduction of change.
This Agreement will operate as a contributive mechanism
to deliver a cost efficient Vocational Education and Training service.
12.—PAST PRODUCTIVITY
This Agreement incorporates past productivity to the date
of registration.
PART 2—DISPUTE RESOLUTION
13.—CONSULTATION PROVISIONS
13.1 The parties acknowledge the need for a satisfactory
College consultative procedure. Staff participation and consultation is encouraged. The form of participation and
consultation may vary at each workplace depending on individual circumstances. The College will establish its own
structure and processes. However, the non-establishment of a
structure or process will not be used as a means to avoid requirement to consult.
13.2 Employees will be involved in broadly based representative consultative committees with structure and functions
determined by the College.
13.3 Consultative committees will provide a forum for staff
and management to, where appropriate, seek the views of the
other and enter into meaningful discussions that may contribute towards outcomes, in relation to operational matters.
13.4 Representatives from the Union, where it has members
at the workplace, will be invited to participate on consultative
committees.
13.5 The parties to this Agreement acknowledge that decision making continues to rest with the College, which is
accountable to Government, through legislation, for the operation of its business.
14.—DISPUTE RESOLUTION PROCEDURE
14.1 In the event of a dispute arising in the workplace the
procedure to be followed to resolve the matter will be as follows—
14.1.1 The employee and their supervisor will meet and
confer on the matter; and
14.1.2 If the matter is not resolved at such a meeting,
the parties will arrange for further discussions between the employee and his or her nominated
representative, if any, and more senior levels of
management.
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14.1.3 If the matter is still unresolved a discussion will
be held between representatives of the College
or other representative of the employer and the
Union or other employee representative.
14.1.4 If the matter cannot be resolved it may be referred
to the WAIRC.
14.2 While the parties attempt to resolve the matter work
will continue as normal unless an employee has a reasonable
concern about an imminent risk to his or her health and safety.
15.—SUBSTANDARD PERFORMANCE
For the purposes of this clause the following definition will
apply:
Substandard performance: The performance of an employee
is substandard if the employee does not, in the performance
of the functions that he or she is required to perform, attain or
sustain a standard that a person may reasonably be expected
to attain or sustain in the performance of his or her duties.
15.1 No employee shall be subject to the penalties of clause
15.2 unless a fair procedure is applied and decisions and processes incorporate the principles of natural justice and are free
from bias.
15.2 If, in accordance with the College’s substandard performance management policy, an employee is found by the
College to be performing at a substandard level, the College
may:
15.2.1 withhold an increment of remuneration otherwise
payable to that employee;
15.2.2 reduce the classification of that employee; or
15.2.3 terminate the employment of that employee.
15.3 If an employee who has been subject to substandard
performance management is aggrieved by any resulting decision, he/she may appeal against that decision in the WAIRC.
16.—BREACHES OF DISCIPLINE
16.1 No employee shall be subject to the penalties of clause
16.2 unless a fair procedure is applied and decisions and processes incorporate the principles of natural justice and are free
from bias.
16.2 If, in accordance with the College’s disciplinary policy,
an employee is found by the College to have committed a
breach of discipline, the College may:
16.2.1 reprimand the employee;
16.2.2 transfer the employee to another public sector
agency or authority, with the consent of that
agency or transfer the employee to another position at the College at which the employee is
currently employed;
16.2.3 impose on the employee a fine not exceeding the
equivalent of five days pay that the employee
would have received immediately prior to the
breach of discipline finding;
16.2.4 reduce the monetary remuneration of the employee within the employee’s existing
classification;
16.2.5 reduce the level of classification of the employee;
16.2.6 dismiss the employee;
or, except where the employee is dismissed under subclause
16.2.6, take action under any two or more of the above subclauses.
16.3 If an employee who has been subject to disciplinary
action is aggrieved by a decision resulting from such action,
he/she may appeal against that decision to the WAIRC.
PART 3—EMPLOYER AND EMPLOYEES’ DUTIES,
EMPLOYMENT RELATIONSHIP AND RELATED
ARRANGEMENTS
17.—HIGHER DUTIES
17.1 An officer who undertakes duties of a higher classification for a period of 10 consecutive working days or more,
inclusive of public holidays, will be paid at the salary applicable to the higher level proportionate to the level of duties and
responsibilities assigned for the entire period of the higher
duties.
17.2 The higher rate of payment will apply to an officer
who proceeds on normal annual leave or any other approved
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leave of absence of not more than four weeks provided that
the officer was in receipt of the additional payment for a continuous period of 12 months or more.
18.—CASUAL EMPLOYMENT
18.1 Casual employees may be employed for up to three
months in any period of engagement, provided that where
operationally necessary and in compliance with subclause 18.2
of this clause the period of engagement may be extended for
up to a period of a further three months.
18.2 All casual engagements shall be in accordance with
the following guidelines.
1. The type of employment involves specific workload
demands of a short term nature;
2. The job is a short term project of a finite nature;
3. To replace an employee during a short term approved
leave of absence.
PART 4—WAGES AND RELATED MATTERS
19.—SALARIES
19.1 Increases have been applied to the rates paid pursuant
to the Central TAFE Public Service and Government Officers’ Enterprise Agreement 1998 as expressed in column A.
19.2 The rates in Column B will be paid effective from the
date of registration of the Agreement. The rates in column B
reflect a 1.5% increase for changes to award/employment conditions contained in this Agreement.
19.3 The rates in Column C will be paid from the first pay
period on or after 15 March 2001. The rates in Column C
reflect a 1.5% increase for changes to award/employment conditions contained in this Agreement.
19.4 The rates in Column D will be paid from the first pay
period on or after 15 March 2002. The rates in Column D
reflect a 3% increase, subject to Cabinet Standing Committee
on Labour Relations endorsement that the Productivity Improvement Plan targets have been achieved.
19.5 The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that
the productivity targets attained under this Agreement continue and previous productivity improvements in the last
agreement are sustained and changes to Award conditions
maintained, or changed by agreement.
20.—SALARY PACKAGING
20.1 An employee may, by agreement with the employer,
enter into a salary packaging arrangement in accordance with
the Central TAFE Flexible Remuneration Packaging Scheme
or any similar salary packaging arrangement offered by the
employer.
20.2 Salary packaging is an arrangement whereby the entitlements under this agreement, contributing toward the Total
Employment Cost (as defined) of an employee, can be reduced
by and substituted with another, or other benefits.
20.3 For the purpose of this clause, Total Employment Cost
(TEC) is defined as the cost of salary and other benefits aggregated to a total figure or TEC, less the cost of Compulsory
Employer Superannuation Guarantee contributions.
20.4 The TEC for the purposes of salary packaging, is calculated by adding:
20.4.1 The base salary;
20.4.2 Other cash allowances, eg. Annual leave loading;
20.4.3 Non-cash benefits, eg superannuation, motor vehicles etc;
20.4.4 Any Fringe Benefit Tax liabilities currently paid;
and
20.4.5 Any shift or commuted allowance or variable
components, eg performance based incentives
(where they exist).
20.5 Where an employee enters into a salary packaging arrangement they will be required to enter into a separate written
agreement with the employer that sets out the terms and conditions of the agreement.
20.6 The salary packaging arrangement must be cost neutral in relation to the total cost to the employer.
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20.7 The salary packaging arrangement must also comply
with relevant taxation laws and the employer will not be liable for the additional tax, penalties or other costs payable or
which may become payable by the employee.
20.8 In the event of any increase or additional payments of
tax or penalties associated with the employment of the employee of the provision of employer benefits under the salary
packaging agreement, such tax, penalties and any other costs
will be borne by the employee.
20.9 In the event of significant increases in Fringe Benefit
Tax liability or administrative costs relating to arrangements
under this clause, the employee may vary or cancel a salary
packaging arrangement.
20.10 The cancellation of salary packaging will not cancel
or otherwise affect the operation of this Agreement.
20.11 An employer will not unreasonably withhold agreement to salary packaging on request from an employee.
20.12 The Dispute Settlement Procedure contained in this
Agreement will be used to resolve any dispute arising from
the operations of this clause. Where such a dispute is not resolved, the matter may be referred to the WAIRC.
21.—PAYMENT ARRANGEMENTS
Salaries will be paid on a fortnightly basis directly into an
approved bank, building society or credit union nominated by
the employee.
22.—REPAYMENTS OF OVERPAYMENTS
22.1 Any salary overpayments will be repaid to the employer
within a reasonable period of time.
22.2 If agreement cannot be reached, the employer may deduct the amount of overpayment over the same length of time
that the overpayments occurred, or up to 6 months, whichever
period is less.
22.3 The employer may not deduct or require an employee
to repay an amount exceeding 20% of the employees’ net pay
in any one pay period.
22.4 On compassionate grounds, the Managing Director may
allow an extended period for the repayment of overpayments.
23.—VARIATION OF ALLOWANCES
23.1 Wherever an award allowance is calculated by reference to a classification salary point, the parties agree that all
such allowances will be so varied by reference to the salary
provided by this agreement.
23.2 All such allowances will be applicable from the same
date as provided for any salary variation under this agreement.
PART 5—HOUR OF WORK, BREAKS, OVERTIME,
SHIFT WORK AND WEEKEND WORK
24.—HOURS OF WORK
Notwithstanding the prescribed hours of duty in clause 16
of the Award, the employer and an employee may agree to
vary the spread of hours during which the employee’s ordinary hours of work may be worked. Any agreement must be
voluntarily and genuinely made and an employee may not be
forced, coerced or intimidated into any such variation to the
spread of ordinary hours during which the hours of work may
be worked.
25.—FLEXITIME
25.1 For the purpose of this clause, a settlement period will—
25.1.1 consist of 12 weeks;
25.1.2 have the required hours of duty of 450 hours; and
25.1.3 commence at the beginning of a pay period.
25.2 Credit hours at any point within the settlement period
will not exceed 60 hours.
25.3 An officer may be allowed to clear flexi leave of a
maximum of 6 full days, or any combination of half days and
full days that does not exceed 6 full days in any settlement
period.
25.4 Full days of flexi leave may be taken in accordance
with College policy.
25.5 Flexi-leave days may be taken consecutively during a
Christmas Closedown.
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25.6 Notwithstanding subclause 25.3, in the case of a Christmas Closedown of 12 working days, where sufficient credit
hours are accrued, an employee may take seven consecutive
flexi-leave days. This subclause does not apply in the case of
a Christmas Closedown of less than 12 working days.
25.7 Credit hours to a maximum of thirty seven hours thirty
minutes will be allowed at the end of each settlement period
and will be carried forward to the next settlement period.
25.8 In the case of credit hours greater than thirty seven
hours thirty minutes gained in one settlement period, the hours
in excess of thirty seven hours thirty minutes will be lost.
PART 6—LEAVE OF ABSENCE AND PUBLIC
HOLIDAYS
26.—ANNUAL LEAVE
26.1 By written approval of the employer, accrued annual
leave may be paid out (equivalent benefit) instead of taken.
26.2 The paying out of accrued annual leave is not obligatory and is subject to agreement of both the employer and
employee.
26.3 Annual Leave Travel Concessions—Officers Stationed
in Remote Areas
26.3.1 Where an officer’s headquarters is situated in District Allowance Areas 3,5,6 and in that portion
of area 4 located north of 30° South Latitude, as
defined in Schedule D—District Allowance of the
PSA/ Schedule G—District Allowance of the
GOSAC Award, a travel concession to the value
of return economy airfares to Perth or Geraldton
will be provided for the officer and his/her dependants when the officer travels from his/her
normal place of employment on Annual Leave.
26.3.2 The officer will only be entitled to the actual cost
of the travel, up to the value of return economy
airfares for the officer and his/her dependents to
Perth or Geraldton, whichever is the higher. The
employer will not reimburse the officer unless the
officer supplies evidence acceptable to the employer of the actual cost of travel.
26.3.3 An officer is required to serve 12 months in these
areas before qualifying for travel concessions.
27.—LONG SERVICE LEAVE
27.1 Accrued long service leave may be taken in periods of
not less than one day.
27.2 By written approval of the employer, accrued long service leave may be paid out (equivalent benefit) instead of taken.
27.3 The paying out of accrued Long Service Leave is not
obligatory and is subject to agreement of both the employer
and employee.
28.—SICK LEAVE
28.1 Sick leave entitlement
28.2 The sick leave provisions of the GOSAC Awards will
continue to apply, except that the Managing Director may approve further paid leave in exceptional circumstances.
29.—FAMILY/CARER’S LEAVE
29.1 An employee with responsibilities in relation to either
members of their family or members of their household who
need their care and support, is entitled to paid leave of up to 5
days per annum, to provide care and support for such persons
when they are ill.
29.2 Family/carer’s leave taken will be deducted from an
employee’s sick leave entitlements, provided that 10 days of
the employee’s sick leave entitlement credited in the current
year cannot be used for family/carer’s leave. Family/carer’s
leave is not cumulative from year to year.
29.3 Where family/carer’s leave is exhausted, an employee
may take unpaid carer’s leave by agreement with the employer.
29.4 The employee will if required by the employer establish, by production of medical evidence or statutory declaration,
the illness of the person concerned and that the illness is such
as to require care by another.
29.5 The employee will, wherever possible, give the employer notice prior to the absence of the intention to take such
leave.
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29.6 For the purposes of this clause, a family member or
member of the employee’s household is one who is wholly or
partially dependent on the employee.
30.—COMPASSIONATE LEAVE
30.1 Subject to paragraph 30.2 hereof, an officer will be
entitled to paid compassionate leave of up to 2 days on the
death of a family member.
30.2 The Managing Director may grant compassionate leave
on the death of a person other than a family member in personal and compassionate circumstances.
30.3 Compassionate leave will not be granted during a period of any other leave.
30.4 Payment for compassionate leave is to be made only
where the officer otherwise would have been on duty.
31.—SHORT LEAVE
The Award entitlement to short leave will no longer apply.
32.—CEREMONIAL/CULTURAL LEAVE
32.1 Ceremonial/Cultural Leave may be granted, to employees who have a ritual obligation to participate in ceremonial
activity which requires absence from work. Such leave will
also include leave to meet the employee’s custom and traditional laws.
32.2 An employee granted leave to participate in ceremonial, cultural or traditional law activities will have such leave
deducted from accrued annual leave or long service leave.
32.3 Leave without pay to participate in ceremonial, cultural or traditional law activities may be granted by the
employer.
33.—PUBLIC HOLIDAYS
33.1 The following days are paid public holidays; New Year’s
Day, Australia Day, Good Friday, Easter Monday, Anzac Day,
Foundation Day, Labour Day, Sovereign’s Birthday, Christmas Day and Boxing Day.
33.2 Whenever any of these days falls on a Saturday or a
Sunday, the holiday is observed on the next succeeding Monday, or in the case of Boxing Day falling on a Sunday or
Monday, on the next succeeding Tuesday.
33.3 There is no entitlement to any additional Public Service holidays in addition to those prescribed in this agreement.
34.—CHRISTMAS CLOSEDOWN
34.1 The College may observe a closedown over the Christmas/New Year period.
34.2 The duration of the closedown will be at the discretion
of the Managing Director but will not exceed 12 working days.
34.3 Employees will be required to take annual leave, long
service leave, rostered days off, time in lieu of overtime or
flexitime credit hours on the working days that the College is
closed down. The employee may elect which form of leave is
to be taken.
34.4 The Managing Director will as soon as possible, in
each calendar year but not later than 30 June, advise employees of the period of closedown and the number of working
days involved.
34.5 When taking leave during the year employees must be
aware of the requirement to retain credits to cover the required
number of days over the compulsory close down period.
34.6 New employees, employees who have exhausted their
annual leave credits at the commencement of this Agreement,
or employees who have been granted approval to utilise all
leave credits will be entitled to take leave without pay or go
into debit to cover the amount of leave involved, provided a
refund is made by the employee, on termination, if credits to
the value of the leave taken in advance have not been accrued.
35.—PARENTAL LEAVE
Definitions
For the purpose of this clause, the following terms have the
following meanings:
“Adoption”: is the placement (including any initial temporary placement with a view to a permanent
placement) of a child who is less than 5 years of age,
who is not the natural or step-child of the employee or
employee’s spouse and who has not lived with the employee for longer than 6 months.
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“Adoption leave”: Unpaid parental leave of up to 12
months taken by either parent in connection with the
adoption or placement of a child under the age of 5
years.
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Director to vary this period provided her application is supported by a certificate from a
registered medical practitioner indicating that the
employee is fit to continue or resume duty within
this minimum period.

“Certification”—
(a) For the purposes of paternity leave means a
certificate from a registered medical practitioner which names the employee’s spouse,
states that she is pregnant, and the expected
date of birth.

35.2 Eligibility for parental leave
35.2.1 An employee must comply with the certification
and notice requirements to be entitled to parental
leave, unless these requirements are waived by
the employer.

(b) For the purpose of maternity leave means a
certificate from a registered medical practitioner stating that the employee is pregnant
and the expected date of birth.

35.2.2 Any entitlement to parental leave is reduced by
any amount of parental leave taken by the employee’s spouse in relation to the same child.
Parental leave is not to be taken simultaneously
by both parents, except during one week of paternity leave taken immediately after the birth or
adoption of a child.

(c) For the purpose of adoption leave and special
adoption leave means the requirements that
an employee must comply with before being
eligible for the entitlement.
The employee must produce to the employer—
a statement from an adoption agency or other appropriate body of the placement of the child for adoption
purposes; or
presumed date confirming that the employee or employee’s spouse is to have custody of the child pending
application for an adoption order.
“Child”: A person to whom an employee or employee’s
spouse has given birth, or who is adopted by an employee or employee’s spouse or who is placed with an
employee or employee’s spouse with a view to permanent adoption. This does not include a child or
stepchild of the employee or employee’s spouse who
has previously lived with the employee for a period of
6 months or more.

35.3 Notice requirements
An employee is to give the employer at least 10 weeks written notice of the intention to take parental leave other than for
the purposes of adoption and of the expected duration of the
leave.
35.4 Transfer to a safe job
Where in the opinion of a registered medical practitioner
illness or risks arising out of the pregnancy or hazards connected with the work assigned to the employee make it
inadvisable for the employee to continue her present work,
she may be transferred to a safe job, at the rate and on the
conditions attached to that job or at the employee’s substantive level, whichever is the higher, until the employee
commences parental leave.

“Expected date of birth”: The day certified by a medical
practitioner, to be the day on which the birth of the
child of the employee, or employee’s spouse is expected.

35.5 Variation and/or cancellation of parental leave period
35.5.1 The period of parental leave may be lengthened
or shortened by Agreement between the employer
and the employee, provided that the amount of
leave does not exceed the maximum allowed.

“Maternity leave”: Unpaid parental leave of up to 12
months taken by a female employee in connection with
her pregnancy, and the subsequent birth of a child.

35.5.2 The employee must where practicable give the
employer 14 days written notice of any request
to vary the period of leave.

“Parental leave”: Any period of maternity leave, paternity leave and/or adoption leave of up to 12 months
taken in connection with the birth or adoption of a
child.

35.5.3 Parental leave applied for, but not commenced,
by an employee for any reason is cancelled. Reasons for cancellation include, but are not limited
to—

“Paternity leave”: Unpaid parental leave of up to 12
months which is taken by a male employee in connection with the birth or adoption of a child. Such an
employee is permitted to take one week of unpaid paternity leave immediately after the birth or adoption
of a child, in conjunction with any leave taken by his
spouse.

35.5.3

(a) where a pregnancy terminates, other than
by the birth of a living child;

35.5.3

(b) or where a planned adoption or placement
of a child does not proceed.

35.5.3

(c) An employee must notify the employer of
any change in certification details.

35.1 Entitlement to parental leave
35.1.1 Employees are entitled to parental leave in connection with the birth or adoption of a child, in
accordance with this clause.
35.1.2 Parental leave only applies to part-time or full
time employees. Temporary full time or part-time
employees on fixed term contracts are only eligible for parental leave for the duration of their fixed
term contract of employment.
35.1.3 For female employees parental leave may, at the
employee’s discretion, commence prior to 6
weeks before the expected date of birth of the
child.
35.1.4 The minimum period of absence on maternity
leave will commence six weeks before the expected date of birth and end six weeks after the
day on which the birth has taken place, however
an employee may apply to the Managing

35.6 Parental leave and sick leave
35.6.1 Where the pregnancy of an employee terminates
after 28 weeks, other than by the birth of a living
child, and the employee is not on parental leave,
she is entitled to sick leave in accordance with
Award entitlements.
35.6.2 An employee who suffers any illness or injury
related to her pregnancy and/or the birth whilst
on parental leave cannot utilise sick leave entitlements.
35.6.3 An employee may utilise sick leave entitlements
in accordance with clause 27.1—Sick Leave when
not on parental leave.
35.7 Special adoption leave
An employee is entitled to special unpaid adoption leave of
up to 2 days to attend any compulsory interviews, examinations or the like which are required by the adoption procedure.
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35.8 Effect of parental leave on leave entitlements and employment
35.8.1 Any absence on parental leave will not break the
continuity of service.
35.8.2 However, absence on parental leave will not be
taken into account for the purpose of salary increment progression. Paid leave entitlements such
as annual leave, long service leave and public
holidays will not accrue during any period of parental leave.
35.8.3 An employee may, instead of or in conjunction
with parental leave, take annual leave or long service leave entitlements to which he or she is
entitled.
An employee proceeding on parental leave may elect to utilise—
35.8.3 (a) accrued annual leave
35.8.3 (b) accrued long service leave
for the whole or part of the period referred to in subclause
35.1 of this clause. The periods of leave referred to in paragraphs 35.8.3(a) and 35.8.3(b) of this subclause, which are
utilised, will be paid leave.
35.9 Replacement employees
35.9.1 Before the employer engages a replacement employee (including a temporarily promoted or
transferred employee), the employer must inform
that person of the temporary nature of the employment, and of the rights of the person on
parental leave who is being replaced.
35.9.2 The employer does not have to engage a replacement employee if one is not required.
35.10 Return to work after parental leave
35.10.1 An employee must confirm to the employer an
intention of returning to work prior to re-commencing work.
35.10.2 An employee returning to work from parental
leave is entitled to the position held immediately
before beginning parental leave. Where the employee was transferred to a safe job, the employee
is entitled to return to the position occupied immediately prior to transfer.
35.10.3 Where the position no longer exists, the employee
is entitled to the same classification and pay to
that of the employee’s former position, and for
which the employee is qualified and capable of
performing.
35.10.4 Where immediately before commencing parental leave, an employee was acting in a higher
position, or performing additional duties on a temporary basis, this subclause only applies in respect
of the position held by the employee immediately
before taking the acting or temporary position.
35.11 Termination of employment and parental leave
35.11.1 An employee may terminate his or her employment at any time during a period of parental leave,
by giving the employer the appropriate period of
notice detailed in the relevant award.
35.11.2 The employer must not terminate an employee or
transfer them from their existing position on the
grounds of the employee’s parental leave application and/or absence on parental leave.
36.—EMERGENCY AND COMMUNITY SERVICE
LEAVE
36.1 Emergency Service Leave may be granted to an Employee who is an active volunteer member of the—
• Western Australian State Emergency Service;
• Western Australian Bush Fire Brigade;
• St John Ambulance Brigade;
• Defence Force Reserves;
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• Sea and rescue associations; or
• Other similar Authorities or bodies, recognised by the
College.
to attend emergencies as declared by the recognised Authority or body provided that it does not interfere with essential
customer service and work requirements.
36.2 If an employee is an active member of a recognised
Authority or body they are to advise the College of membership in writing at the commencement of employment or
membership in order to seek leave to attend emergencies.
36.3 The employer will be advised as soon as possible by
the employee, the emergency service or such other persons as
to the absence and, where possible, the expected duration of
the absence. Such advice will be provided within 24 hours of
the event or activity requiring the person’s absence.
36.4 The employee must complete a leave of absence form
immediately upon return to work.
36.5 The application form must be accompanied by a certificate from the emergency organisation certifying that the
employee was required for the specified period. If a certificate of attendance is not provided from the emergency service
organisation absence may be considered to be leave without
pay. If the absence is deemed to be leave without pay, any
adjustment in entitlements arising as a result of not proving a
certificate of service will be processed in the next scheduled
pay period.
36.6 An employee, who during the course of the emergency
volunteers their services to an emergency service organisation, will comply with subclauses 36.2 to 36.5 inclusive.
36.7 Such leave will not affect any continuity of service for
the purpose of higher duties arrangements or eligibility for
allowances.
36.8 An employee may be granted reasonable Community
Service Leave, subject to proof, to donate blood products to
the Red Cross Blood Bank.
37.—ANNUAL LEAVE LOADING
Annual leave loading provisions in the GOSAC Award have
been absorbed and no longer apply.
38.—SELF-FUNDED WORK BREAKS
38.1 Employees may receive 4 years salary over a period of
five years, with no attendance at work required in the fifth
year, in accordance with the College’s Policy and Guidelines.
38.2 The employer and an employee may agree to enter into
any other similar arrangements involving different periods of
time, in accordance with the Policy and Guidelines.
PART 7: TRANSFERS, TRAVELLING AND WORKING
AWAY FROM USUAL PLACE OF WORK
39.—HOME BASED WORK
An employee may make application to the College to engage in home based work subject to the College’s Home Based
Work policy.
40.—TRAVELLING ALLOWANCE
40.1 This clause replaces Clause 42.—Travelling Allowance of the Government Officers’ Salaries, Allowances and
Conditions Award in its entirety.
40.2 An employee who travels on official business will be
reimbursed reasonable expenses on the basis of the production of receipts for reasonable expenses. Reasonable expenses
will include but not be limited to accommodation costs, purchase of meals as necessary, and cost of transport to destination.
40.3 In addition to clause 40.2—Travelling Allowance
above, an employee will be reimbursed reasonable incidental
expenses such as train, bus and taxi fares, official telephone
calls, laundry and dry cleaning expenses, on production of
receipts.
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40.4 If on account of lack of suitable transport facilities, an
employee necessarily engages reasonable accommodation for
the night prior to commencing travelling on early morning
transport the employee will be reimbursed the actual cost of
such accommodation.
40.5 Reimbursement of expenses will not be suspended
should an employee become ill whilst travelling, provided
leave for the period of such illness is approved in accordance
with provisions of Clause 28.1—Sick Leave of this Agreement, and the employee continues to incur accommodation,
meal and incidental expenses.
40.6 Reimbursement claims for travelling in excess of 14
days in one month will not be passed for payment by a certifying employee unless the Managing Director has endorsed the
account.
40.7 An employee who is relieving at or temporarily transferred to any place within a radius of fifty (50) kilometres
measured from the employee’s headquarters will not be reimbursed the cost of midday meals purchased, but an employee
travelling on duty within that area which requires absence from
the employee’s headquarters over the usual midday meal period will be, on the production of receipts, for each meal
necessarily purchased, provided that:—
40.7.1 such travelling is not a normal feature in the performance of the employee’s duties; and
40.7.2 such travelling is not within the suburb in which
the employee resides.
41.—TRANSFER
41.1 The College may transfer, at the same level of classification, an officer from one office, post or position within the
College to another such office, post or position, for which
that officer possesses the appropriate qualifications and skills,
provided the College considers it to be in its interests to do so.
Such transfers include the transfer of an employee from one
campus of the College to another campus of the College.
41.2 The decision to transfer will be equitable and free from
bias.
41.3 If the College transfers an employee in accordance with
subclause 41.1 of this Clause it will comply with the following—
41.3.1 The transfer will be at the employee’s current classification level;
41.3.2 The transfer will not result in a loss of the employee’s continuity of service;
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41.3.3 The transfer will not change the tenure of the employee;
41.3.4 The College’s and employee’s needs will be taken
into account in the transfer decision. The employee’s needs include distance of new work site from
place of residence, skills, qualification and experience of the employee, requirement to undertake
training to perform the duties of the new position.
41.3.5 The employee will be notified of the transfer decision and arrangements. The College will give
the employee at least four weeks notice of intention to transfer.
41.3.6 Policies relating to transfer will be documented,
equitable, free from bias, applied consistently and
accessible to College employees.
41.3.7 The decisions and processes relating to transfer
will embody the principles of natural justice including access to documentation specifically
relating to the particular employee’s transfer, explanation as to the reasons for the transfer and
consultation with the employee where their input
is taken into consideration;
41.3.8 The transfer decision will be capable of review;
and
41.3.9 The appropriate confidentiality will be observed.
41.4 The College must adhere to the Public Sector Standards in Human Resource Management standard regarding
transfer.
41.5 The College will act in accordance with the report and
implement any recommendations of a reviewer selected by
the Commissioner for Public Sector Standards to investigate
any suspected breach of standard in accordance with s.15 of
the Public Sector Management (Review Procedures) Regulations 1995.
41.6 If the College does not act in accordance with and implement the recommendations of the reviewer selected by the
Commissioner for Public Sector Standards, the College will
be in breach of the Agreement.
41.7 Should an application for a breach of the Public Sector
Standard relating to Transfer be lodged with the Managing
Director within 15 days of an employee being notified of a
decision to transfer and a review of the transfer be carried out,
the status quo will remain until such time as the reviewer has
made recommendations.

SCHEDULE A: SALARIES
ENTERPRISE BARGAINING AGREEMENT 2000
SCHEDULE A
Column C –
Annual Salary as at
New Fortnightly
First Pay Period on or
Rate
After March 15, 2001
1.5%

Column D –
Annual Salary as at
First Pay Period on or
After March 15, 2002
3%*

New Fortnightly
Rate

509.52

13,689

524.80

595.42

15,997

613.29

18,117

694.56

18,660

715.40

792.09

20,970

803.97

21,599

828.09

23,201

889.49

23,549

902.83

24,255

929.92

25,110

25,487

977.12

25,869

991.78

26,645

1021.53

YEAR 2

25,883

26,271

1,007.20

26,665

1022.31

27,465

1052.98

YEAR 3

26,656

27,056

1,037.28

27,462

1052.84

28,286

1084.43

YEAR 4

27,423

27,834

1,067.13

28,252

1083.14

29,099

1115.63

YEAR 5

28,196

28,619

1,097.21

29,048

1113.67

29,920

1147.08

YEAR 6

28,968

29,403

1,127.25

29,844

1144.16

30,739

1178.49

YEAR 7

29,857

30,305

1,161.85

30,759

1179.28

31,682

1214.65

YEAR 8

30,471

30,928

1,185.74

31,392

1203.53

32,334

1239.63

YEAR 9

31,380

31,851

1,221.11

32,328

1239.43

33,298

1276.61

LEVEL 2
YEAR 1

32,468

32,955

1,263.45

33,449

1282.40

34,453

1320.88

YEAR 2

33,302

33,802

1,295.91

34,309

1315.34

35,338

1354.80

YEAR 3

34,179

34,692

1330.03

35,212

1349.98

36,268

1390.48

YEAR 4

35,105

35,632

1,366.07

36,166

1386.56

37,251

1428.15

Column A Current Annual
Salary Rates

Column B –
Date Of
Registration
1.5%

New Fortnightly
Rate

LEVEL 1
Age 16

12,900

13,094

501.99

13,290

Age 17

15,075

15,301

586.62

15,531

Age 18

17,585

17,849

684.30

Age 19

20,355

20,660

Age 20

22,858

YEAR 1

LEVEL
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Annual Salary as at
New Fortnightly
First Pay Period on or
Rate
After March 15, 2001
1.5%
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Column D –
Annual Salary as at
First Pay Period on or
After March 15, 2002
3%*

New Fortnightly
Rate

1424.83

38,279

1467.58

38,538

1477.48

39,694

1521.81

39,607

1518.48

40,795

1564.03

1,537.68

40,709

1560.74

41,931

1607.56

41,223

1,580.44

41,842

1604.15

43,097

1652.27

42,120

42,752

1,639.05

43,393

1663.63

44,695

1713.54

43,301

43,951

1,685.00

44,610

1710.28

45,948

1761.59

YEAR 3

44,516

45,184

1,732.28

45,861

1758.27

47,237

1811.02

LEVEL 5
YEAR 1

46,855

47,558

1,823.30

48,271

1850.65

49,719

1906.17

YEAR 2

48,437

49,164

1,884.86

49,901

1913.14

51,398

1970.53

YEAR 3

50,080

50,831

1,948.80

51,594

1978.03

53,141

2037.37

YEAR 4

51,785

52,562

2,015.15

53,350

2045.38

54,951

2106.74

Column A Current Annual
Salary Rates

Column B –
Date Of
Registration
1.5%

New Fortnightly
Rate

YEAR 5

36,074

36,615

1,403.77

37,164

LEVEL 3
YEAR 1

37,407

37,968

1,455.65

YEAR 2

38,445

39,022

1,496.04

YEAR 3

39,515

40,108

YEAR 4

40,614

LEVEL 4
YEAR 1
YEAR 2

LEVEL

* The payment of this increase is subject to the approval of the Cabinet Standing Committee on Labour Relations
LEVEL 6
YEAR 1

54,526

55,344

2,121.81

56,174

2153.64

57,859

2218.25

YEAR 2

56,390

57,236

2,194.35

58,094

2227.26

59,837

2294.08

YEAR 3

58,305

59,180

2,268.87

60,067

2302.90

61,869

2371.99

YEAR 4

60,338

61,243

2,347.98

62,162

2383.20

64,027

2454.69

LEVEL 7
YEAR 1

63,454

64,406

2,469.23

65,372

2506.27

67,333

2581.46

YEAR 2

65,610

66,594

2,553.13

67,593

2591.43

69,621

2669.17

YEAR 3

67,956

68,975

2,644.42

70,010

2684.09

72,110

2764.61

YEAR 1

71,769

72,846

2,792.80

73,938

2834.69

76,156

2919.73

YEAR 2

74,500

75,618

2,899.07

76,752

2942.56

79,054

3030.84

YEAR 3

77,887

79,055

3,030.87

80,241

3076.34

82,648

3168.63

LEVEL 9
YEAR 1

82,117

83,349

3,195.48

84,599

3243.41

87,137

3340.71

YEAR 2

84,975

86,250

3,306.69

87,543

3356.30

90,170

3456.98

YEAR 3

88,234

89,558

3,433.51

90,901

3485.02

93,628

3589.57

CLASS 1

93,162

94,559

3,625.28

95,978

3679.66

98,857

3790.05

CLASS 2
CLASS 3
CLASS 4

98,090
103,016
107,945

99,561
104,561
109,564

3,817.05
4,008.74
4,200.54

101,055
106,130
111,208

3874.30
4068.87
4263.55

104,086
109,314
114,544

3990.53
4190.93
4391.46

LEVEL 2/4
YEAR 1 (2.1)

32,468

32,955

1,263.45

33,449

1282.40

34,453

1320.88

YEAR 2 (2.3)

34,179

34,692

1,330.03

35,212

1349.98

36,268

1390.48

LEVEL 8

SCHEDULE B: PRODUCTIVITY IMPROVEMENTS

SCHEDULE C: SIGNATORIES OF PARTIES TO
THE AGREEMENT

PRODUCTIVITY IMPROVEMENT PLAN

The following signatories are authorised to sign this Agreement.

Staff will actively participate in the development and implementation of a Productivity Improvement Plan/s (PIP/s) as
determined by the Managing Director.
PIPs may be developed at the College or Campus level, or
any combination as determined by the Managing Director.
The PIP/s may involve changes to work practices, but will
not involve changes to award/agreement/enterprise bargaining agreement employment conditions.

Signatories
____Signed_______________Date__20/12/2000__
Employer—
Brian Paterson, Managing Director of Central TAFE, on
behalf of the Governing Council
Signed for and on behalf of the Civil Service Association of
Western Australia (Inc) by
____Signed_______________Date__20.12.2000__

Subject to the approval of the Cabinet Standing Committee
on Labour Relations, a 3% pay increase will be paid to employees from the first pay period on or after 15 March 2002
for productivity improvements.

Common Seal
Mr Dave Robinson, Branch Secretary, Civil Service
Association WA Inc
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SCHEDULE D: ALPHABETICAL LISTING OF
PROVISIONS
Annual Leave
Annual Leave Loading
Annual Leave Travel Concessions
Arrangement
Availability of Agreements
Breaches of Discipline
Casual Employment
Ceremonial/Cultural Leave
Christmas Closedown
Compassionate Leave
Consultation Provisions
Definitions
Dispute Resolution Procedure
Emergency and Community Service Leave
Flexitime
Higher Duties
Home Based Work
Hours of Work
Long Service Leave
No Further Claims
Number of Employees Covered
Objectives of the Agreement
Parental Leave
Parties Bound
Past Productivity
Payment Arrangements
Productivity Improvements
Public Holidays
Relationship to Awards/Agreements
Repayments of Overpayments
Salaries
Salary Packaging
Scope
Self Funded Work Breaks
Short Leave
Sick Leave and Family/Carer’s Leave
Signatories of Parties to the Agreement
Substandard Performance
Term of Agreement and Renegotiation
Title
Transfer
Travelling Allowance
Variation of Allowances

CENTRAL WEST COLLEGE OF TAFE PUBLIC
SERVICE AND GOVERNMENT OFFICERS
ENTERPRISE AGREEMENT 2000.
No. PSAAG 69 of 2000.
2001 WAIRC 01794
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
GOVERNING COUNCIL, CENTRAL
WEST COLLEGE OF TAFE
AND
THE CIVIL SERVICE ASSOCIATION
OF
WESTERN
AUSTRALIA
INCORPORATED
CORAM
COMMISSIONER P E SCOTT
DELIVERED
TUESDAY, 16 JANUARY 2001
FILE NO
PSAAG 69 OF 2000
CITATION NO. 2001 WAIRC 01794
_________________________________________________________________________

Result

Agreement registered

_________________________________________________________________________

Order.
HAVING heard Ms J Caiacob on behalf of the Governing
Council, Central West College of TAFE and Ms J van den
Herik on behalf of the Civil Service Association of Western
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Australia (Incorporated), and by consent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT the Central West College of TAFE Public Service and Government Officers’ Enterprise Agreement 2000
in the terms of the following schedule be registered on
the 21st day of December 2000 and shall replace the Central West College of TAFE Public Service and
Government Officers’ Enterprise Agreement 1998 (No.
PSA AG 11 of 1998).
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner,
Public Service Arbitrator.

Schedule.
PART 1—APPLICATION AND OPERATION OF
AGREEMENT
1.—TITLE
This Agreement will be called the Central West College of
TAFE Public Service Officers’ and Government Officers’ Enterprise Agreement 2000 and will replace the Central West
College of TAFE Public Service and Government Officers’
Enterprise Agreement 1998.
2.—ARRANGEMENT
PART 1—APPLICATION AND OPERATION OF AGREEMENT
1. TITLE
2. ARRANGEMENT
3. SCOPE
4. PARTIES BOUND
5. DEFINITIONS
6. NUMBER OF EMPLOYEES COVERED
7. NO FURTHER CLAIMS
8. TERM OF AGREEMENT AND RENEGOTIATION
9. RELATIONSHIP TO AWARDS
10. AVAILABILITY OF AGREEMENT
11. OBJECTIVES OF THE AGREEMENT
12. PAST PRODUCTIVITY
PART 2—DISPUTE RESOLUTION
13. CONSULTATION PROVISIONS
14. DISPUTE RESOLUTION PROCEDURE
15. SUBSTANDARD PERFORMANCE
16. BREACHES OF DISCIPLINE
PART 3—EMPLOYER AND EMPLOYEES’ DUTIES,
EMPLOYMENT RELATIONSHIP AND RELATED ARRANGEMENTS
17. HIGHER DUTIES
18. CASUAL EMPLOYMENT
PART 4—WAGES AND RELATED MATTERS
19. SALARIES
20. SALARY PACKAGING
21. PAYMENT ARRANGEMENTS
22. REPAYMENTS OF OVERPAYMENTS
23. VARIATION OF ALLOWANCES
PART 5—HOUR OF WORK, BREAKS, OVERTIME,
SHIFT WORK AND WEEKEND WORK
24. HOURS OF WORK
25. FLEXITIME
PART 6—LEAVE OF ABSENCE AND PUBLIC HOLIDAYS
26. ANNUAL LEAVE
27. LONG SERVICE LEAVE
28. SICK LEAVE
29. FAMILY/CARER’S LEAVE
30. COMPASSIONATE LEAVE
31. SHORT LEAVE
32. CEREMONIAL/CULTURAL LEAVE
33. PUBLIC HOLIDAYS
34. CHRISTMAS CLOSEDOWN
35. PARENTAL LEAVE
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36. EMERGENCY AND COMMUNITY SERVICE
LEAVE
37. ANNUAL LEAVE LOADING
38. SELF-FUNDED WORK BREAKS
PART 7: TRANSFERS, TRAVELLING AND WORKING
AWAY FROM USUAL PLACE OF WORK
39. HOME BASED WORK
40. TRAVELLING ALLOWANCE
41. TRANSFER
SCHEDULE A: SALARIES
SCHEDULE B: PRODUCTIVITY IMPROVEMENTS
SCHEDULE C: SIGNATORIES OF PARTIES TO THE
AGREEMENT
SCHEDULE D: ALPHABETICAL LISTING OF PROVISIONS
3.—SCOPE
This Agreement will apply throughout the state of Western
Australia to Officers employed in the Central West College of
TAFE. This Agreement will also apply to Officers on secondment to or in the College.
4.—PARTIES BOUND
The parties to this Agreement will be the Governing Council of the Central West College of TAFE, and the Civil Service
Association of Western Australia (Inc).
5.—DEFINITIONS
The following terms will have the following meanings—
“Agreement”: means the Central West College of TAFE
Public Service and Government Officers’ Enterprise
Agreement 2000.
“Award”: means the Government Officers’ Salaries, Allowances and Conditions Award 1989.
“College” means the Central West College of TAFE.
“Continuous service”: Any period of service between the
employee and employer under an unbroken contract
of employment, and includes any authorised unpaid
or paid absences.
“CSA”: means the Civil Service Association of Western
Australia (Inc).
“Department”: means the Western Australian Department
of Training and Employment.
“Employee”: for the purpose of this Agreement means,
someone who is referred to at Clause 3—Scope.
“Employer”: means the Governing Council of the Central West College of TAFE.
“Full-Time Officer”: A person employed to work 37 1/2
ordinary hours per week.
“Government”: means the Government of Western Australia.
“GOSAC Award”: means the Government Officers’ Salaries Allowances & Conditions Award 1989.
“Managing Director” means the Managing Director of
the Central West College of TAFE, pursuant to section 46 of the Vocational Education and Training Act
1996.
“Minister”: is the Minister of the Crown who is responsible for the administration of the employing agency.
“Officer”: means a Public Service Officer as defined in
the Public Sector Management Act 1994 or Government Officer as defined in the Industrial Relations Act
1979.
“Part-Time”: means regular and continuing employment
for less than the ordinary hours for a “Full-Time Officer”.
“Spouse”: means a husband or wife of an employee, and
includes a de facto spouse. For the purposes of
Bereavement leave it includes a former spouse.
“Union”: means the Civil Service Association of Western Australia (Inc).
“WAIRC”: means the Western Australian Industrial
Relations Commission.
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6.—NUMBER OF EMPLOYEES COVERED
At the date of registration of this Agreement the approximate number of employees covered by this Agreement is 7.
7.—NO FURTHER CLAIMS
7.1 There will be no extra claims for salary adjustments other
than that which is provided by this Agreement for the duration of its term.
7.2 There will be no further claims on matters contained in
this Agreement for the duration of its term.
8.—TERM OF AGREEMENT AND RENEGOTIATION
8.1 This Agreement will operate on and from the date of
registration and will remain in force for two years.
8.2 Six (6) months prior to the date of expiration of this
Agreement, the parties will commence negotiation for its renewal or replacement.
8.3 The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that
the productivity targets attained under this Agreement continue and previous productivity improvements in the last
agreement are sustained, and changes to Award conditions
maintained, or changed by agreement.
9.—RELATIONSHIP TO AWARDS
This Agreement will be read and interpreted wholly in conjunction with the Government Officers’ Salaries, Allowances
and Conditions Award 1989. This Agreement will have precedence to the extent of any inconsistency. Where the agreement
is silent the relevant award will apply.
10.—AVAILABILITY OF AGREEMENT
Employees will have access to an electronic copy of this
agreement. Where electronic copies are unavailable, hard copies of the agreement will be provided.
11.—OBJECTIVES OF THE AGREEMENT
It is the shared objectives of the parties to—
Work towards alignment of conditions for all TAFE employees.
Meet the requirements of clients and students through
the provision of reliable, efficient and competitive services.
Achieve the Department’s mission and improve productivity and efficiency
through identified improvements.
Achieve improvement and greater flexibility of working
patterns and arrangements.
Promote and facilitate enhanced employee relations and
increased job satisfaction.
To facilitate a continued cooperative approach to the introduction of change.
This Agreement will operate as a contributive mechanism
to deliver a cost efficient Vocational Education and Training service.
12.—PAST PRODUCTIVITY
This Agreement incorporates past productivity to the date
of registration.
PART 2—DISPUTE RESOLUTION
13.—CONSULTATION PROVISIONS
13.1 The parties acknowledge the need for a satisfactory
College consultative procedure. Staff participation and consultation is encouraged. The form of participation and
consultation may vary at each workplace depending on individual circumstances. The College will establish its own
structure and processes. However, the non-establishment of a
structure or process will not be used as a means to avoid requirement to consult.
13.2 Employees will be involved in broadly based representative consultative committees with structure and functions
determined by the College.
13.3 Consultative committees will provide a forum for staff
and management to, where appropriate, seek the views of the
other and enter into meaningful discussions that may contribute towards outcomes, in relation to operational matters.
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13.4 Representatives from the Union, where it has members
at the workplace, will be invited to participate on consultative
committees.
13.5 The parties to this Agreement acknowledge that decision making continues to rest with the College, which is
accountable to Government, through legislation, for the operation of its business.
14.—DISPUTE RESOLUTION PROCEDURE
14.1 In the event of a dispute arising in the workplace the
procedure to be followed to resolve the matter will be as follows:
14.1.1 The employee and their supervisor will meet and
confer on the matter; and
14.1.2 If the matter is not resolved at such a meeting,
the parties will arrange for further discussions
between the employee and his or her nominated
representative, if any, and more senior levels of
management.
14.1.3 If the matter is still unresolved a discussion will
be held between representatives of the College
or other representative of the employer and the
Union or other employee representative.
14.1.4 If the matter cannot be resolved it may be referred
to the WAIRC.
14.2 While the parties attempt to resolve the matter work
will continue as normal unless an employee has a reasonable
concern about an imminent risk to his or her health and safety.
15.—SUBSTANDARD PERFORMANCE
For the purposes of this clause the following definition will
apply—
Substandard performance: The performance of an employee is substandard if the employee does not, in the
performance of the functions that he or she is required
to perform, attain or sustain a standard that a person
may reasonably be expected to attain or sustain in the
performance of his or her duties.
15.1 No employee shall be subject to the penalties of clause
15.2 unless a fair procedure is applied and decisions and processes incorporate the principles of natural justice and are free
from bias.
15.2 If, in accordance with the College’s substandard performance management policy, an employee is found by the
College to be performing at a substandard level, the College
may—
15.2.1 withhold an increment of remuneration otherwise
payable to that employee;
15.2.2 reduce the classification of that employee; or
15.2.3 terminate the employment of that employee.
15.3 If an employee who has been subject to substandard
performance management is aggrieved by any resulting decision, he/she may appeal against that decision in the WAIRC.
16.—BREACHES OF DISCIPLINE
16.1 No employee shall be subject to the penalties of clause
16.2 unless a fair procedure is applied and decisions and processes incorporate the principles of natural justice and are free
from bias.
16.2 If, in accordance with the College’s disciplinary policy,
an employee is found by the College to have committed a
breach of discipline, the College may:
16.2.1 reprimand the employee;
16.2.2 transfer the employee to another public sector
agency or authority, with the consent of that
agency or transfer the employee to another position at the College at which the employee is
currently employed;
16.2.3 impose on the employee a fine not exceeding the
equivalent of five days pay that the employee
would have received immediately prior to the
breach of discipline finding;
16.2.4 reduce the monetary remuneration of the employee within the employee’s existing
classification;
16.2.5 reduce the level of classification of the employee;
16.2.6 dismiss the employee;
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or, except where the employee is dismissed under subclause
16.2.6, take action under any two or more of the above subclauses.
16.3 If an employee who has been subject to disciplinary
action is aggrieved by a decision resulting from such action,
he/she may appeal against that decision to the WAIRC.
PART 3—EMPLOYER AND EMPLOYEES’ DUTIES,
EMPLOYMENT RELATIONSHIP AND RELATED
ARRANGEMENTS
17.—HIGHER DUTIES
17.1 An officer who undertakes duties of a higher classification for a period of 10 consecutive working days or more,
inclusive of public holidays, will be paid at the salary applicable to the higher level proportionate to the level of duties and
responsibilities assigned for the entire period of the higher
duties.
17.2 The higher rate of payment will apply to an officer
who proceeds on normal annual leave or any other approved
leave of absence of not more than four weeks provided that
the officer was in receipt of the additional payment for a continuous period of 12 months or more.
18.—CASUAL EMPLOYMENT
18.1 Casual employees may be employed for up to three
months in any period of engagement, provided that where
operationally necessary and in compliance with subclause 18.2
of this clause the period of engagement may be extended for
up to a period of a further three months.
18.2 All casual engagements shall be in accordance with
the following guidelines.
1. The type of employment involves specific workload
demands of a short term nature;
2. The job is a short term project of a finite nature;
3. To replace an employee during a short term approved
leave of absence.
PART 4—WAGES AND RELATED MATTERS
19.—SALARIES
19.1 Increases have been applied to the rates paid pursuant
to the Central West College of TAFE Public Service and Government Officers’ Enterprise Agreement 1998 as expressed in
column A.
19.2 The rates in Column B will be paid effective from the
date of registration of the Agreement. The rates in column B
reflect a 1.5% increase for changes to award/employment conditions contained in this Agreement.
19.3 The rates in Column C will be paid from the first pay
period on or after 15 March 2001. The rates in Column C
reflect a 1.5% increase for changes to award/employment conditions contained in this Agreement.
19.4 The rates in Column D will be paid from the first pay
period on or after 15 March 2002. The rates in Column D
reflect a 3% increase, subject to Cabinet Standing Committee
on Labour Relations endorsement that the Productivity Improvement Plan targets have been achieved.
19.5 The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that
the productivity targets attained under this Agreement continue and previous productivity improvements in the last
agreement are sustained and changes to Award conditions
maintained, or changed by agreement.
20.—SALARY PACKAGING
20.1 An employee may, by agreement with the employer,
enter into a salary packaging arrangement in accordance with
the Central West College of TAFE Flexible Remuneration
Packaging Scheme or any similar salary packaging arrangement offered by the employer.
20.2 Salary packaging is an arrangement whereby the entitlements under this agreement, contributing toward the Total
Employment Cost (as defined) of an employee, can be reduced
by and substituted with another, or other benefits.
20.3 For the purpose of this clause, Total Employment Cost
(TEC) is defined as the cost of salary and other benefits
aggregated to a total figure or TEC, less the cost of Compulsory Employer Superannuation Guarantee contributions.

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

20.4 The TEC for the purposes of salary packaging, is calculated by adding:
20.4.1 The base salary;
20.4.2 Other cash allowances, eg. Annual leave loading;
20.4.3 Non-cash benefits, eg superannuation, motor vehicles etc;
20.4.4 Any Fringe Benefit Tax liabilities currently paid;
and
20.4.5 Any shift or commuted allowance or variable
components, eg performance based incentives
(where they exist).
20.5 Where an employee enters into a salary packaging arrangement they will be required to enter into a separate written
agreement with the employer that sets out the terms and conditions of the agreement.
20.6 The salary packaging arrangement must be cost neutral in relation to the total cost to the employer.
20.7 The salary packaging arrangement must also comply
with relevant taxation laws and the employer will not be liable for the additional tax, penalties or other costs payable or
which may become payable by the employee.
20.8 In the event of any increase or additional payments of
tax or penalties associated with the employment of the employee of the provision of employer benefits under the salary
packaging agreement, such tax, penalties and any other costs
will be borne by the employee.
20.9 In the event of significant increases in Fringe Benefit
Tax liability or administrative costs relating to arrangements
under this clause, the employee may vary or cancel a salary
packaging arrangement.
20.10 The cancellation of salary packaging will not cancel
or otherwise affect the operation of this Agreement.
20.11 An employer will not unreasonably withhold agreement to salary packaging on request from an employee.
20.12 The Dispute Settlement Procedure contained in this
Agreement will be used to resolve any dispute arising from
the operations of this clause. Where such a dispute is not resolved, the matter may be referred to the WAIRC.
21.—PAYMENT ARRANGEMENTS
Salaries will be paid on a fortnightly basis directly into an
approved bank, building society or credit union nominated by
the employee.
22.—REPAYMENTS OF OVERPAYMENTS
22.1 Any salary overpayments will be repaid to the employer
within a reasonable period of time.
22.2 If agreement cannot be reached, the employer may deduct the amount of overpayment over the same length of time
that the overpayments occurred, or up to 6 months, whichever
period is less.
22.3 The employer may not deduct or require an employee
to repay an amount exceeding 20% of the employees’ net pay
in any one pay period.
22.4 On compassionate grounds, the Managing Director may
allow an extended period for the repayment of overpayments.
23.—VARIATION OF ALLOWANCES
23.1 Wherever an award allowance is calculated by reference to a classification salary point, the parties agree that all
such allowances will be so varied by reference to the salary
provided by this agreement.
23.2 All such allowances will be applicable from the same
date as provided for any salary variation under this agreement.
PART 5—HOUR OF WORK, BREAKS, OVERTIME,
SHIFT WORK AND WEEKEND WORK
24.—HOURS OF WORK
Notwithstanding the prescribed hours of duty in clause 16
of the Award, the employer and an employee may agree to
vary the spread of hours during which the employee’s ordinary hours of work may be worked. Any agreement must be
voluntarily and genuinely made and an employee may not be
forced, coerced or intimidated into any such variation to the
spread of ordinary hours during which the hours of work may
be worked.
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25.—FLEXITIME
25.1 For the purpose of this clause, a settlement period will—
25.1.1 consist of 12 weeks;
25.1.2 have the required hours of duty of 450 hours; and
25.1.3 commence at the beginning of a pay period.
25.2 Credit hours at any point within the settlement period
will not exceed 60 hours.
25.3 An officer may be allowed to clear flexi leave of a
maximum of 6 full days, or any combination of half days and
full days that does not exceed 6 full days in any settlement
period.
25.4 Full days of flexi leave may be taken in accordance
with College policy.
25.5 Flexi-leave days may be taken consecutively during a
Christmas Closedown.
25.6 Notwithstanding subclause 25.3, in the case of a Christmas Closedown of 12 working days, where sufficient credit
hours are accrued, an employee may take seven consecutive
flexi-leave days. This subclause does not apply in the case of
a Christmas Closedown of less than 12 working days.
25.7 Credit hours to a maximum of thirty seven hours thirty
minutes will be allowed at the end of each settlement period
and will be carried forward to the next settlement period.
25.8 In the case of credit hours greater than thirty seven
hours thirty minutes gained in one settlement period, the hours
in excess of thirty seven hours thirty minutes will be lost.
PART 6—LEAVE OF ABSENCE AND PUBLIC
HOLIDAYS
26.—ANNUAL LEAVE
26.1 By written approval of the employer, accrued annual
leave may be paid out (equivalent benefit) instead of taken.
26.2 The paying out of accrued annual leave is not obligatory and is subject to agreement of both the employer and
employee.
26.3 Annual Leave Travel Concessions—Officers Stationed
in Remote Areas
26.3.1 Where an officer’s headquarters is situated in District Allowance Areas 3,5,6 and in that portion
of area 4 located north of 30° South Latitude, as
defined in Schedule D—District Allowance of the
PSA/ Schedule G—District Allowance of the
GOSAC Award, a travel concession to the value
of return economy airfares to Perth or Geraldton
will be provided for the officer and his/her dependants when the officer travels from his/her
normal place of employment on Annual Leave.
26.3.2 The officer will only be entitled to the actual cost
of the travel, up to the value of return economy
airfares for the officer and his/her dependents to
Perth or Geraldton, whichever is the higher. The
employer will not reimburse the officer unless the
officer supplies evidence acceptable to the employer of the actual cost of travel.
26.3.3 An officer is required to serve 12 months in these
areas before qualifying for travel concessions.
27.—LONG SERVICE LEAVE
27.1 Accrued long service leave may be taken in periods of
not less than one day.
27.2 By written approval of the employer, accrued long service leave may be paid out (equivalent benefit) instead of taken.
27.3 The paying out of accrued Long Service Leave is not
obligatory and is subject to agreement of both the employer
and employee.
28.—SICK LEAVE
28.1 Sick leave entitlement
28.2 The sick leave provisions of the GOSAC Awards will
continue to apply, except that the Managing Director may
approve further paid leave in exceptional circumstances.
29.—FAMILY/CARER’S LEAVE
29.1 An employee with responsibilities in relation to either
members of their family or members of their household who
need their care and support, is entitled to paid leave of up to 5
days per annum, to provide care and support for such persons
when they are ill.
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29.2 Family/carer’s leave taken will be deducted from an
employee’s sick leave entitlements, provided that 10 days of
the employee’s sick leave entitlement credited in the current
year cannot be used for family/carer’s leave. Family/carer’s
leave is not cumulative from year to year.
29.3 Where family/carer’s leave is exhausted, an employee
may take unpaid carer’s leave by agreement with the employer.
29.4 The employee will if required by the employer establish, by production of medical evidence or statutory declaration,
the illness of the person concerned and that the illness is such
as to require care by another.
29.5 The employee will, wherever possible, give the employer notice prior to the absence of the intention to take such
leave.
29.6 For the purposes of this clause, a family member or
member of the employee’s household is one who is wholly or
partially dependent on the employee.
30.—COMPASSIONATE LEAVE
30.1 Subject to paragraph 30.2 hereof, an officer will be
entitled to paid compassionate leave of up to 2 days on the
death of a family member.
30.2 The Managing Director may grant compassionate leave
on the death of a person other than a family member in personal and compassionate circumstances.
30.3 Compassionate leave will not be granted during a period of any other leave.
30.4 Payment for compassionate leave is to be made only
where the officer otherwise would have been on duty.
31.—SHORT LEAVE
The Award entitlement to short leave will no longer apply.
32.—CEREMONIAL/CULTURAL LEAVE
32.1 Ceremonial/Cultural Leave may be granted, to employees who have a ritual obligation to participate in ceremonial
activity which requires absence from work. Such leave will
also include leave to meet the employee’s custom and traditional laws.
32.2 An employee granted leave to participate in ceremonial, cultural or traditional law activities will have such leave
deducted from accrued annual leave or long service leave.
32.3 Leave without pay to participate in ceremonial, cultural or traditional law activities may be granted by the
employer.
33.—PUBLIC HOLIDAYS
33.1 The following days are paid public holidays; New Year’s
Day, Australia Day, Good Friday, Easter Monday, Anzac Day,
Foundation Day, Labour Day, Sovereign’s Birthday, Christmas Day and Boxing Day.
33.2 Whenever any of these days falls on a Saturday or a
Sunday, the holiday is observed on the next succeeding Monday, or in the case of Boxing Day falling on a Sunday or
Monday, on the next succeeding Tuesday.
33.3 There is no entitlement to any additional Public Service holidays in addition to those prescribed in this agreement.
34.—CHRISTMAS CLOSEDOWN
34.1 The College may observe a closedown over the Christmas/New Year period.
34.2 The duration of the closedown will be at the discretion
of the Managing Director but will not exceed 12 working days.
34.3 Employees will be required to take annual leave, long
service leave, rostered days off, time in lieu of overtime or
flexitime credit hours on the working days that the College is
closed down. The employee may elect which form of leave is
to be taken.
34.4 The Managing Director will as soon as possible,
in each calendar year but not later than 30 June, advise
employees of the period of closedown and the number of working days involved.
34.5 When taking leave during the year employees must be
aware of the requirement to retain credits to cover the required
number of days over the compulsory close down period.
34.6 New employees, employees who have exhausted their
annual leave credits at the commencement of this Agreement,
or employees who have been granted approval to utilise all
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leave credits will be entitled to take leave without pay or go
into debit to cover the amount of leave involved, provided a
refund is made by the employee, on termination, if credits to
the value of the leave taken in advance have not been accrued.
35.—PARENTAL LEAVE
Definitions
For the purpose of this clause, the following terms have the
following meanings:
“Adoption”: is the placement (including any initial temporary placement with a view to a permanent
placement) of a child who is less than 5 years of age,
who is not the natural or step-child of the employee or
employee’s spouse and who has not lived with the
employee for longer than 6 months.
“Adoption leave”: Unpaid parental leave of up to 12
months taken by either parent in connection with the
adoption or placement of a child under the age of 5
years.
“Certification”—
(a) For the purposes of paternity leave means a
certificate from a registered medical practitioner which names the employee’s spouse,
states that she is pregnant, and the expected
date of birth.
(b) For the purpose of maternity leave means a
certificate from a registered medical practitioner stating that the employee is pregnant
and the expected date of birth.
(c) For the purpose of adoption leave and special
adoption leave means the requirements that
an employee must comply with before being
eligible for the entitlement.
The employee must produce to the employer—
a statement from an adoption agency or other
appropriate body of the placement of the child
for adoption purposes; or
presumed date confirming that the employee
or employee’s spouse is to have custody of
the child pending application for an adoption
order.
“Child”: A person to whom an employee or employee’s
spouse has given birth, or who is adopted by an employee or employee’s spouse or who is placed with an
employee or employee’s spouse with a view to permanent adoption. This does not include a child or
stepchild of the employee or employee’s spouse who
has previously lived with the employee for a period of
6 months or more.
“Expected date of birth”: The day certified by a medical
practitioner, to be the day on which the birth of the
child of the employee, or employee’s spouse is expected.
“Maternity leave”: Unpaid parental leave of up to 12
months taken by a female employee in connection with
her pregnancy, and the subsequent birth of a child.
“Parental leave”: Any period of maternity leave, paternity leave and/or adoption leave of up to 12 months
taken in connection with the birth or adoption of a
child.
“Paternity leave”: Unpaid parental leave of up to 12
months which is taken by a male employee in connection with the birth or adoption of a child. Such an
employee is permitted to take one week of unpaid paternity leave immediately after the birth or adoption
of a child, in conjunction with any leave taken by his
spouse.
35.1 Entitlement to parental leave
35.1.1 Employees are entitled to parental leave in connection with the birth or adoption of a child, in
accordance with this clause.
35.1.2 Parental leave only applies to part-time or full
time employees. Temporary full time or part-time
employees on fixed term contracts are only eligible for parental leave for the duration of their fixed
term contract of employment.
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35.1.3 For female employees parental leave may, at the
employee’s discretion, commence prior to 6
weeks before the expected date of birth of the
child.
35.1.4 The minimum period of absence on maternity
leave will commence six weeks before the expected date of birth and end six weeks after the
day on which the birth has taken place, however
an employee may apply to the Managing Director to vary this period provided her application is
supported by a certificate from a registered medical practitioner indicating that the employee is fit
to continue or resume duty within this minimum
period.
35.2 Eligibility for parental leave
35.2.1 An employee must comply with the certification
and notice requirements to be entitled to parental
leave, unless these requirements are waived by
the employer.
35.2.2 Any entitlement to parental leave is reduced by
any amount of parental leave taken by the employee’s spouse in relation to the same child.
Parental leave is not to be taken simultaneously
by both parents, except during one week of paternity leave taken immediately after the birth or
adoption of a child.
35.3 Notice requirements
An employee is to give the employer at least 10 weeks written notice of the intention to take parental leave other than for
the purposes of adoption and of the expected duration of the
leave.
35.4 Transfer to a safe job
Where in the opinion of a registered medical practitioner
illness or risks arising out of the pregnancy or hazards connected with the work assigned to the employee make it
inadvisable for the employee to continue her present work,
she may be transferred to a safe job, at the rate and on the
conditions attached to that job or at the employee’s substantive level, whichever is the higher, until the employee
commences parental leave.
35.5 Variation and/or cancellation of parental leave period
35.5.1 The period of parental leave may be lengthened
or shortened by Agreement between the employer
and the employee, provided that the amount of
leave does not exceed the maximum allowed.
35.5.2 The employee must where practicable give the
employer 14 days written notice of any request
to vary the period of leave.
35.5.3 Parental leave applied for, but not commenced,
by an employee for any reason is cancelled. Reasons for cancellation include, but are not limited
to—
35.5.3 (a) where a pregnancy terminates, other than
by the birth of a living child;
35.5.3 (b) or where a planned adoption or placement
of a child does not proceed.
35.5.3 (c) An employee must notify the employer of
any change in certification details.
35.6 Parental leave and sick leave
35.6.1 Where the pregnancy of an employee terminates
after 28 weeks, other than by the birth of a living
child, and the employee is not on parental leave,
she is entitled to sick leave in accordance with
Award entitlements.
35.6.2 An employee who suffers any illness or injury
related to her pregnancy and/or the birth whilst
on parental leave cannot utilise sick leave entitlements.
35.6.3 An employee may utilise sick leave entitlements
in accordance with clause 27.1—Sick Leave when
not on parental leave.
35.7 Special adoption leave
An employee is entitled to special unpaid adoption leave of
up to 2 days to attend any compulsory interviews, examinations or the like which are required by the adoption procedure.
35.8 Effect of parental leave on leave entitlements and employment
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35.8.1 Any absence on parental leave will not break the
continuity of service.
35.8.2 However, absence on parental leave will not be
taken into account for the purpose of salary increment progression. Paid leave entitlements such
as annual leave, long service leave and public
holidays will not accrue during any period of parental leave.
35.8.3 An employee may, instead of or in conjunction
with parental leave, take annual leave or long service leave entitlements to which he or she is
entitled.
An employee proceeding on parental leave may elect to utilise—
35.8.3 (a) accrued annual leave
35.8.3 (b) accrued long service leave
for the whole or part of the period referred to in subclause
35.1 of this clause. The periods of leave referred to in paragraphs 35.8.3(a) and 35.8.3(b) of this subclause, which are
utilised, will be paid leave.
35.9 Replacement employees
35.9.1 Before the employer engages a replacement employee (including a temporarily promoted or
transferred employee), the employer must inform
that person of the temporary nature of the employment, and of the rights of the person on
parental leave who is being replaced.
35.9.2 The employer does not have to engage a replacement employee if one is not required.
35.10 Return to work after parental leave
35.10.1 An employee must confirm to the employer an
intention of returning to work prior to re-commencing work.
35.10.2 An employee returning to work from parental
leave is entitled to the position held immediately
before beginning parental leave. Where the employee was transferred to a safe job, the employee
is entitled to return to the position occupied immediately prior to transfer.
35.10.3 Where the position no longer exists, the employee
is entitled to the same classification and pay to
that of the employee’s former position, and for
which the employee is qualified and capable of
performing.
35.10.4 Where immediately before commencing parental leave, an employee was acting in a higher
position, or performing additional duties on a temporary basis, this subclause only applies in respect
of the position held by the employee immediately
before taking the acting or temporary position.
35.11 Termination of employment and parental leave
35.11.1 An employee may terminate his or her employment at any time during a period of parental leave,
by giving the employer the appropriate period of
notice detailed in the relevant award.
35.11.2 The employer must not terminate an employee or
transfer them from their existing position on the
grounds of the employee’s parental leave application and/or absence on parental leave.
36.—EMERGENCY AND COMMUNITY SERVICE
LEAVE
36.1 Emergency Service Leave may be granted to an Employee who is an active volunteer member of the—
• Western Australian State Emergency Service;
• Western Australian Bush Fire Brigade;
• St John Ambulance Brigade;
• Defence Force Reserves;
• Sea and rescue associations; or
• Other similar Authorities or bodies, recognised by the
College.
to attend emergencies as declared by the recognised Authority or body provided that it does not interfere with essential
customer service and work requirements.
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36.2 If an employee is an active member of a recognised
Authority or body they are to advise the College of membership in writing at the commencement of employment or
membership in order to seek leave to attend emergencies.
36.3 The employer will be advised as soon as possible by
the employee, the emergency service or such other persons as
to the absence and, where possible, the expected duration of
the absence. Such advice will be provided within 24 hours of
the event or activity requiring the person’s absence.
36.4 The employee must complete a leave of absence form
immediately upon return to work.
36.5 The application form must be accompanied by a certificate from the emergency organisation certifying that the
employee was required for the specified period. If a certificate of attendance is not provided from the emergency service
organisation absence may be considered to be leave without
pay. If the absence is deemed to be leave without pay, any
adjustment in entitlements arising as a result of not proving a
certificate of service will be processed in the next scheduled
pay period.
36.6 An employee, who during the course of the emergency
volunteers their services to an emergency service organisation, will comply with subclauses 36.2 to 36.5 inclusive.
36.7 Such leave will not affect any continuity of service for
the purpose of higher duties arrangements or eligibility for
allowances.
36.8 An employee may be granted reasonable Community
Service Leave, subject to proof, to donate blood products to
the Red Cross Blood Bank.
37.—ANNUAL LEAVE LOADING
Annual leave loading provisions in the GOSAC Award have
been absorbed and no longer apply.
38.—SELF-FUNDED WORK BREAKS
38.1 Employees may receive 4 years salary over a period of
five years, with no attendance at work required in the fifth
year, in accordance with the College’s Policy and Guidelines.
38.2 The employer and an employee may agree to enter into
any other similar arrangements involving different periods of
time, in accordance with the Policy and Guidelines.
PART 7: TRANSFERS, TRAVELLING AND WORKING
AWAY FROM USUAL PLACE OF WORK
39.—HOME BASED WORK
An employee may make application to the College to engage in home based work subject to the College’s Home Based
Work policy.
40.—TRAVELLING ALLOWANCE
40.1 This clause replaces Clause 42. —Travelling Allowance of the Government Officers’ Salaries, Allowances and
Conditions Award in its entirety.
40.2 An employee who travels on official business will be
reimbursed reasonable expenses on the basis of the production of receipts for reasonable expenses. Reasonable expenses
will include but not be limited to accommodation costs, purchase of meals as necessary, and cost of transport to destination.
40.3 In addition to clause 40.2—Travelling Allowance
above, an employee will be reimbursed reasonable incidental
expenses such as train, bus and taxi fares, official telephone
calls, laundry and dry cleaning expenses, on production of
receipts.
40.4 If on account of lack of suitable transport facilities, an
employee necessarily engages reasonable accommodation for
the night prior to commencing travelling on early morning
transport the employee will be reimbursed the actual cost of
such accommodation.
40.5 Reimbursement of expenses will not be suspended
should an employee become ill whilst travelling, provided
leave for the period of such illness is approved in accordance
with provisions of Clause 28.1—Sick Leave of this Agreement, and the employee continues to incur accommodation,
meal and incidental expenses.
40.6 Reimbursement claims for travelling in excess of 14
days in one month will not be passed for payment by a certifying employee unless the Managing Director has endorsed the
account.
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40.7 An employee who is relieving at or temporarily transferred to any place within a radius of fifty (50) kilometres
measured from the employee’s headquarters will not be reimbursed the cost of midday meals purchased, but an employee
travelling on duty within that area which requires absence from
the employee’s headquarters over the usual midday meal period will be, on the production of receipts, for each meal
necessarily purchased, provided that—
40.7.1 such travelling is not a normal feature in the performance of the employee’s duties; and
40.7.2 such travelling is not within the suburb in which
the employee resides.
41.—TRANSFER
41.1 The College may transfer, at the same level of classification, an officer from one office, post or position within the
College to another such office, post or position, for which
that officer possesses the appropriate qualifications and skills,
provided the College considers it to be in its interests to do so.
Such transfers include the transfer of an employee from one
campus of the College to another campus of the College.
41.2 The decision to transfer will be equitable and free from
bias.
41.3 If the College transfers an employee in accordance with
subclause 41.1 of this Clause it will comply with the following—
41.3.1 The transfer will be at the employee’s current classification level;
41.3.2 The transfer will not result in a loss of the employee’s continuity of service;
41.3.3 The transfer will not change the tenure of the employee;
41.3.4 The College’s and employee’s needs will be taken
into account in the transfer decision. The employee’s needs include distance of new work site from
place of residence, skills, qualification and experience of the employee, requirement to undertake
training to perform the duties of the new position.
41.3.5 The employee will be notified of the transfer decision and arrangements. The College will give
the employee at least four weeks notice of intention to transfer.
41.3.6 Policies relating to transfer will be documented,
equitable, free from bias, applied consistently and
accessible to College employees.
41.3.7 The decisions and processes relating to transfer
will embody the principles of natural justice including access to documentation specifically
relating to the particular employee’s transfer, explanation as to the reasons for the transfer and
consultation with the employee where their input
is taken into consideration;
41.3.8 The transfer decision will be capable of review;
and
41.3.9 The appropriate confidentiality will be observed.
41.4 The College must adhere to the Public Sector Standards in Human Resource Management standard regarding
transfer.
41.5 The College will act in accordance with the report and
implement any recommendations of a reviewer selected by
the Commissioner for Public Sector Standards to investigate
any suspected breach of standard in accordance with s.15 of
the Public Sector Management (Review Procedures) Regulations 1995.
41.6 If the College does not act in accordance with and implement the recommendations of the reviewer selected by the
Commissioner for Public Sector Standards, the College will
be in breach of the Agreement.
41.7 Should an application for a breach of the Public Sector
Standard relating to Transfer be lodged with the Managing
Director within 15 days of an employee being notified of a
decision to transfer and a review of the transfer be carried out,
the status quo will remain until such time as the reviewer has
made recommendations.
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SCHEDULE A: SALARIES
ENTERPRISE BARGAINING AGREEMENT 2000
SCHEDULE A
Column D –
Annual Salary as at
First Pay Period on or
After March 15, 2002
3%*

New Fortnightly
Rate

509.52

13,689

524.80

595.42

15,997

613.29

18,117

694.56

18,660

715.40

792.09

20,970

803.97

21,599

828.09

23,201

889.49

23,549

902.83

24,255

929.92

25,110

25,487

977.12

25,869

991.78

26,645

1021.53

YEAR 2

25,883

26,271

1,007.20

26,665

1022.31

27,465

1052.98

YEAR 3

26,656

27,056

1,037.28

27,462

1052.84

28,286

1084.43

YEAR 4

27,423

27,834

1,067.13

28,252

1083.14

29,099

1115.63

YEAR 5

28,196

28,619

1,097.21

29,048

1113.67

29,920

1147.08

YEAR 6

28,968

29,403

1,127.25

29,844

1144.16

30,739

1178.49

YEAR 7

29,857

30,305

1,161.85

30,759

1179.28

31,682

1214.65

YEAR 8

30,471

30,928

1,185.74

31,392

1203.53

32,334

1239.63

YEAR 9

31,380

31,851

1,221.11

32,328

1239.43

33,298

1276.61

YEAR 1

32,468

32,955

1,263.45

33,449

1282.40

34,453

1320.88

YEAR 2

33,302

33,802

1,295.91

34,309

1315.34

35,338

1354.80

YEAR 3

34,179

34,692

1330.03

35,212

1349.98

36,268

1390.48

YEAR 4

35,105

35,632

1,366.07

36,166

1386.56

37,251

1428.15

YEAR 5

36,074

36,615

1,403.77

37,164

1424.83

38,279

1467.58

YEAR 1

37,407

37,968

1,455.65

38,538

1477.48

39,694

1521.81

YEAR 2

38,445

39,022

1,496.04

39,607

1518.48

40,795

1564.03

YEAR 3

39,515

40,108

1,537.68

40,709

1560.74

41,931

1607.56

YEAR 4

40,614

41,223

1,580.44

41,842

1604.15

43,097

1652.27

YEAR 1

42,120

42,752

1,639.05

43,393

1663.63

44,695

1713.54

YEAR 2

43,301

43,951

1,685.00

44,610

1710.28

45,948

1761.59

YEAR 3

44,516

45,184

1,732.28

45,861

1758.27

47,237

1811.02

YEAR 1

46,855

47,558

1,823.30

48,271

1850.65

49,719

1906.17

YEAR 2

48,437

49,164

1,884.86

49,901

1913.14

51,398

1970.53

YEAR 3

50,080

50,831

1,948.80

51,594

1978.03

53,141

2037.37

YEAR 4

51,785

52,562

2,015.15

53,350

2045.38

54,951

2106.74

Column C –
Annual Salary as at
New Fortnightly
First Pay Period on or
Rate
After March 15, 2001
1.5%

Column A Current Annual
Salary Rates

Column B –
Date Of
Registration
1.5%

New Fortnightly
Rate

Age 16

12,900

13,094

501.99

13,290

Age 17

15,075

15,301

586.62

15,531

Age 18

17,585

17,849

684.30

Age 19

20,355

20,660

Age 20

22,858

YEAR 1

LEVEL

LEVEL 1

LEVEL 2

LEVEL 3

LEVEL 4

LEVEL 5

* The payment of this increase is subject to the approval of the Cabinet Standing Committee on Labour Relations
LEVEL 6
YEAR 1

54,526

55,344

2,121.81

56,174

2153.64

57,859

2218.25

YEAR 2

56,390

57,236

2,194.35

58,094

2227.26

59,837

2294.08

YEAR 3

58,305

59,180

2,268.87

60,067

2302.90

61,869

2371.99

YEAR 4

60,338

61,243

2,347.98

62,162

2383.20

64,027

2454.69

YEAR 1

63,454

64,406

2,469.23

65,372

2506.27

67,333

2581.46

YEAR 2

65,610

66,594

2,553.13

67,593

2591.43

69,621

2669.17

YEAR 3

67,956

68,975

2,644.42

70,010

2684.09

72,110

2764.61

YEAR 1

71,769

72,846

2,792.80

73,938

2834.69

76,156

2919.73

YEAR 2

74,500

75,618

2,899.07

76,752

2942.56

79,054

3030.84

YEAR 3

77,887

79,055

3,030.87

80,241

3076.34

82,648

3168.63

YEAR 1

82,117

83,349

3,195.48

84,599

3243.41

87,137

3340.71

YEAR 2

84,975

86,250

3,306.69

87,543

3356.30

90,170

3456.98

YEAR 3

88,234

89,558

3,433.51

90,901

3485.02

93,628

3589.57

CLASS 1

93,162

94,559

3,625.28

95,978

3679.66

98,857

3790.05

CLASS 2
CLASS 3

98,090
103,016

99,561
104,561

3,817.05
4,008.74

101,055
106,130

3874.30
4068.87

104,086
109,314

3990.53
4190.93

CLASS 4

107,945

109,564

4,200.54

111,208

4263.55

114,544

4391.46

YEAR 1 (2.1)

32,468

32,955

1,263.45

33,449

1282.40

34,453

1320.88

YEAR 2 (2.3)

34,179

34,692

1,330.03

35,212

1349.98

36,268

1390.48

LEVEL 7

LEVEL 8

LEVEL 9

LEVEL 2/4
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SCHEDULE B: PRODUCTIVITY IMPROVEMENTS
PRODUCTIVITY IMPROVEMENT PLAN
Staff will actively participate in the development and implementation of a Productivity Improvement Plan/s (PIP/s) as
determined by the Managing Director.
PIPs may be developed at the College or Campus level, or
any combination as determined by the Managing Director.
The PIP/s may involve changes to work practices, but will
not involve changes to award/agreement/enterprise bargaining agreement employment conditions.
Subject to the approval of the Cabinet Standing Committee
on Labour Relations, a 3% pay increase will be paid to employees from the first pay period on or after 15 March 2002
for productivity improvements.
SCHEDULE C: SIGNATORIES OF PARTIES TO THE
AGREEMENT
The following signatories are authorised to sign this Agreement.
Signatories
_____Signed________________Date__20/12/00___
Employer—
Wayne Collyer, Managing Director of Central West College
of TAFE, on behalf of the Governing Council
Signed for and on behalf of the Civil Service Association of
Western Australia (Inc) by
_____Signed________________Date__20.12.2000__
Common Seal
Mr Dave Robinson, Branch Secretary, Civil Service Association WA Inc
SCHEDULE D: ALPHABETICAL LISTING OF
PROVISIONS
Annual Leave
Annual Leave Loading
Annual Leave Travel Concessions
Arrangement
Availability of Agreements
Breaches of Discipline
Casual Employment
Ceremonial/Cultural Leave
Christmas Closedown
Compassionate Leave
Consultation Provisions
Definitions
Dispute Resolution Procedure
Emergency and Community Service Leave
Flexitime
Higher Duties
Home Based Work
Hours of Work
Long Service Leave
No Further Claims
Number of Employees Covered
Objectives of the Agreement
Parental Leave
Parties Bound
Past Productivity
Payment Arrangements
Productivity Improvements
Public Holidays
Relationship to Awards/Agreements
Repayments of Overpayments
Salaries
Salary Packaging
Scope
Self Funded Work Breaks
Short Leave
Sick Leave and Family/Carer’s Leave
Signatories of Parties to the Agreement
Substandard Performance
Term of Agreement and Renegotiation
Title
Transfer
Travelling Allowance
Variation of Allowances
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CEPU COMMUNICATIONS DIVISION
(TELECOMMUNICATIONS AND SERVICES
BRANCH) CLERICAL STAFF AGREEMENT 1999.
No. AG102 of 2000.
2001WAIRC 01793
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
MUNICIPAL,
ADMINISTRATIVE, CLERICAL AND
SERVICES UNION OF EMPLOYEES,
W.A.
CLERICAL
AND
ADMINISTRATIVE
BRANCH,
APPLICANT
v.
CEPU
COMMUNICATIONS
DIVISION
(TELECOMMUNICATIONS
AND
SERVICES
BRANCH), RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
TUESDAY, 16 JANUARY 2001
FILE NO
AG 102 OF 2000
CITATION NO. 2001 WAIRC 01793
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Discontinued by leave
Mr S Bibby
Mr G Carson

_______________________________________________________________________________

Order.
The Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby discontinued
by leave.
(Sgd.) J. H. SMITH,
[L.S.]
Commissioner.

2001 WAIRC 01905
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
MUNICIPAL,
ADMINISTRATIVE, CLERICAL AND
SERVICES UNION OF EMPLOYEES,
W.A.
CLERICAL
AND
ADMINISTRATIVE
BRANCH,
APPLICANT
v.
CEPU
COMMUNICATIONS
DIVISION
(TELECOMMUNICATIONS
AND
SERVICES
BRANCH), RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
MONDAY, 29 JANUARY 2001
FILE NO
AG 102 OF 2000
CITATION NO. 2001 WAIRC 01905
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Discontinued by leave
Mr S Bibby
Mr G Carson

_______________________________________________________________________________

Amending Order.
WHEREAS errors occurred in the Order issued in this matter,
the Commission, in order to correct these errors and pursuant
to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders—
THAT the heading to Order [2001] WAIRC 01793
titled CEPU Communications Division (Telecommunications and Services, be amended to CEPU
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Communications Division (Telecommunications and
Services Branch) Clerical Staff Agreement 1999.
(Sgd.) J. H. SMITH,
[L.S.]
Commissioner.

CEREBRAL PALSY ASSOCIATION OF WESTERN
AUSTRALIA LTD. SALARIED STAFF ENTERPRISE
AGREEMENT 2001.
No. AG289 of 2000.
2001 WAIRC 01792
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CEREBRAL PALSY ASSOCIATION
OF WESTERN AUSTRALIA LTD,
APPLICANT
v.
HOSPITAL SALARIED OFFICERS
ASSOCIATION OF WESTERN
AUSTRALIA
(UNION
OF
WORKERS), RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
TUESDAY, 16 JANUARY 2001
FILE NO
AG 289 OF 2000
CITATION NO. 2001 WAIRC 01792
_________________________________________________________________________

Result

Agreement registered

_________________________________________________________________________

Order.
HAVING heard Mr M O’Connor on behalf of the Cerebral
Palsy Association of Western Australia Ltd and Ms C Thomas on behalf of the Hospital Salaried Officers Association
of Western Australia (Union of Workers), and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—
THAT the Cerebral Palsy Association of Western Australia Ltd. Salaried Staff Enterprise Agreement 2001 in
the terms of the following schedule be registered on the
12th day of January 2001 and shall replace the Cerebral
Palsy Association of Western Australia Ltd. Salaried Staff
Enterprise Agreement 1999 (AG 143 of 1999) and the
Cerebral Palsy Association of Western Australia Ltd. Professional Staff Enterprise Agreement 1999 (AG 124 of
1999).
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.

Schedule.
CEREBRAL PALSY ASSOCIATION
OF WESTERN AUSTRALIA LTD
SALARIED STAFF
ENTERPRISE AGREEMENT 2001
1.—TITLE
This Agreement shall be referred to as the Cerebral Palsy
Association of Western Australia Ltd. Salaried Staff Enterprise Agreement 2001 and replaces the Cerebral Palsy
Association of Western Australia Ltd. Salaried Staff Enterprise Agreement 1999 and the Cerebral Palsy Association of
Western Australia Ltd. Professional Salaried Staff Enterprise
Agreement 1999.
1.
2.
3.
4.
5.
6.

2.—ARRANGEMENT
Title
Arrangement
Application of Agreement
Relationship To Parent Awards
Objective
Productivity and Efficiency measures
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7. Parental Leave
8. Bereavement Leave
9. Avoidance and Resolution of Industrial Disputes,
Questions and Difficulties
10. Redundancy
11. Remuneration
12. Salary/Remuneration Packaging
13. No Precedent
14. Period of Operation and Renewal
15. No Extra Claims
16. Number of Employees
Signatories To Agreement
Appendix—Salary Packaging Arrangements
SCHEDULE 1.— PROFESSIONAL / THERAPY
SALARY RATES
SCHEDULE 2.—SALARIES—ADMINISTRATIVE / CLERICAL STAFF/ NON THERAPY
PROFESSIONAL STAFF
3.—APPLICATION OF AGREEMENT
This Agreement shall apply to Cerebral Palsy Association
of Western Australia Ltd, to all Salaried Staff who are engaged in any of the occupations or callings specified in
Schedule 1 and 2 hereof, and to the Hospital Salaried Officers
Association of Western Australia Union of Workers.
4.—RELATIONSHIP TO PARENT AWARD
This Agreement shall be read and interpreted in conjunction with the Hospital Salaried Officers (Cerebral Palsy
Association of Western Australia) Award 1978, hereinafter
referred to as the Award, but where the terms of this Agreement are inconsistent with the Award, the terms of this
Agreement shall prevail.
5.—OBJECTIVE
This Agreement is designed to provide an appropriate pay
increase for employees in recognition of their continuing contribution and agreement to the productivity efficiency measures
outlined in the Agreement.
6.—PRODUCTIVITY AND EFFICIENCY MEASURES
(1) Sick Leave
The following provisions will apply in lieu of subclause (3)
of Clause 16 of the award—
(a) An application for leave of absence on the grounds
of illness exceeding two consecutive working days
shall be supported by the certificate of a registered
medical practitioner or, where the nature of illness
consists of a dental condition and the period of absence does not exceed five consecutive working days,
by a certificate of a registered dentist.
(b) The number of days’ leave of absence which may be
granted without the production of the certificate required by paragraph (a) of this subclause shall not
exceed, in the aggregate, five working days in any
one accruing year.
(c) Subject to the provisions of this clause no leave of
absence on the grounds of illness shall be granted
with pay without the production of a medical certificate.
(d) An employee who is unable to resume duty on the
expiration of the period shown on the first certificate shall thereupon furnish a further certificate and
shall continue to do so upon the expiration of the
period respectively covered by such certificates.
(2) Public Holidays
The entitlement to the Easter and Christmas Public Service
holidays to cease. To replace these days, 2 additional days of
leave will be granted by the Chief Executive Officer on an
annual basis. These days are to be taken on days nominated
by the Chief Executive officer. This arrangement will continue in line with the State Public Service arrangement whereby
the Premier allows State Public Servants 2 additional days
leave per annum by Administrative Order. Should the State
Public Service arrangement cease and public service employees no longer be allowed the extra 2 days leave, then the
Employer reserves the right to cancel the arrangement.
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(3) Family Leave
(a) Use of Sick Leave
(i) An employee with responsibilities in relation to either members of their immediate family or members
of their household who need their care and support
shall be entitled to use, in accordance with this
subclause, up to 5 days per year sick leave entitlement which accrues after the date of this Agreement
for absences to provide care and support for such
persons when they are ill.
(ii) The employee shall, if required, establish by production of a medical certificate or statutory
declaration, the illness of the person concerned.
(iii) The entitlement to use sick leave in accordance with
this subclause is subject to—
(1) the employee being responsible for the care
of the person concerned; and
(2) the person concerned being either—
(A) a member of the employee’s immediate family; or
(B) a member of the employee’s household.
(3) the term “immediate family” includes—
(A) a spouse (including a former spouse, a
de facto spouse and a former de facto
spouse) of the employee. A de facto
spouse, in relation to a person, means
a person of the opposite sex to the first
mentioned person who lives with the
first mentioned person as the husband
or wife of that person on a bona fide
domestic basis although not legally
married to that person; and
(B) a child or an adult child (including an
adopted child, a step child or an ex
nuptial child), parent grandparent,
grandchild or sibling of the employee
or spouse of the employee.
(iv) The employee shall, wherever practicable, give the
employer notice prior to the absence of the intention
to take leave, the name of the person requiring care
and their relationship to the employee, the reasons
for taking such leave and estimated length of absence. If it is not practicable for the employee to give
prior notice of absence, the employee shall notify
the employer by telephone of such absence at the
first opportunity on the day of absence.
(v) Sick leave provided for family leave purposes is not
cumulative.
(4) Unpaid Leave for Family Purpose
An employee may elect, with the consent of the employer,
to take unpaid leave for the purpose of providing care to a
family member who is ill.
(5) Annual Leave
(a) Notwithstanding the provision of this clause, an employee
may elect, with the consent of the employer, to take annual
leave in single day periods not exceeding five days in any
calendar year at a time or times agreed between them.
(b) An employee and employer may agree to defer payment
of the annual leave loading in respect of single day absences,
until at least five consecutive annual leave days are taken.
(6) Long Service Leave
Notwithstanding the long service leave provisions under the
Award, the following provisions shall apply to employees covered by this Agreement—
(a) A period of long service leave taken shall count as
service for the purposes of calculating further long
service leave entitlements.
(b) Employees engaged by the Employer in the callings
listed in Schedule 1 hereof, on or after 1 July 1999,
shall accrue their initial period of long service leave
at the rate of three months leave in respect of 10
years of continuous service. Subsequent entitlements
shall be accrued in accordance with the provisions
of the Award.
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(c) At the request of the employee and with the agreement of the employer, an employee faced with
pressing financial needs may be paid in lieu of taking a portion of long service leave.
(7) Hours (Staff listed under Schedule 1)
The following provisions will apply in lieu of subclauses
(1), (2) and (3) in Clause 11.—Hours of the Award—
(a) The ordinary working hours (exclusive of meal intervals) shall not exceed 37.1/2 in any week nor 10
in any day. Such hours shall be worked consecutively on Monday to Friday inclusive between the
hours of 7.00am and 6.30pm, by arrangement with
the relevant supervisor.
(b) Each meal interval shall not be less than one half
hours duration unless the employer and the employee
agree that a lesser period may be taken.
(d) The flexibility available to the parties within the provisions of this Clause shall be subject at all times to
the needs of the clients and the relevant programme.
(8) Hours (Staff listed in Schedule 2)
The following provisions will apply in lieu of subclauses
(1), (2) and (3) in Clause 11.—Hours of the Award—
(a) The ordinary working hours (exclusive of meal intervals) shall not exceed 37.5 in any week. Such
hours shall be worked consecutively on Monday to
Friday inclusive between the hours of 7.00am and
6.00pm, by arrangement with the relevant supervisor.
(b) The lunch interval shall not be less than one half
hour or more than one hour to be taken between
11.30am and 2.30pm at a time agreed between the
employer and the employee, unless the employer and
the employee agree that a lesser period may be taken.
(c) The flexibility available to the parties within the provisions of this Clause shall be subject at all times to
the needs of the clients and the relevant programme.
(9) Make Up Time (Staff listed in Schedule 2)
An employee may elect, with the consent of the employer,
to work “make up time”, under which the employee takes time
off during ordinary hours and works those hours at a later
time, during the spread of ordinary hours prescribed in this
Agreement.
(10) Commitments.
(1) Employees under this Agreement give an ongoing
commitment to maintaining and promoting the culture and ethos of the Cerebral Palsy Association, and
to pursuing the maintenance and continuous improvement of a high quality service to its clients
customers and members.
(2) Commitment to Professional Development (Staff
listed in Schedule 1)
Staff will be expected to maintain, during their employment , all registration or eligibility to practice
requirements appropriate to their respective professions. Staff shall also complete the CPAWA induction
modules in their own time.
(11) Jury Service
(1) Reimbursement for jury service
(a) An employee required to attend for jury service during his/her ordinary working hours shall
be reimbursed by the employer an amount
equal to the difference between the amount
paid in respect of his/her attendance for such
jury service and the amount of wages he/she
would have received in respect of the ordinary time he/she would have worked had he/
she not been on jury service.
(2) Notification of jury service
(a) An employee shall notify his/her employer as
soon as possible of the date upon which he/
she is required to attend for jury service.
(3) Proof of attendance at jury service
(a) Further, the employee shall give his/her employer documentary proof of his/her
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attendance, the duration of such attendance
and the amount received in respect of such
jury service.
(9) Self Funded Career Break
(1) By agreement with the Employer an employee may
request that a percentage of his / her salary be placed
in a trust fund to be established by the Cerebral Palsy
Association Ltd.
(2) The employee may request that a percentage of salary be held in trust for a maximum period of 4 years,
after which the employee may request payment of
the money held in trust in a lump sum or as “salary”
on a normal fortnightly basis.
(3) The employee may apply for an unpaid career break
which shall be regarded for all purposes as leave
without pay. Such leave may be for study, family
reasons or to support other leave such as parenting
leave.
(4) Participation in the self funded career break scheme
and approval to take leave in the 5th year is subject
to approval of the Employer having regard to the
needs of the organisation and its clients, but having
approved an employee’s participation in the scheme,
approval to take the leave shall not unreasonably be
withheld.
(5) The conditions for participating in this scheme shall
be agreed in writing between the respective parties.
This shall include conditions whereby the parties can
withdraw and an understanding as to the obligations
in respect of the costs of administering the scheme.
7.—PARENTAL LEAVE
Interpretation
(1) In this clause—
“adoption”, in relation to a child, is a reference to a child
who—
(i) is not the natural child or the step-child of the
employee or the employee’s spouse;
(ii) is less than 5 years of age; and
(iii) has not lived continuously with the employee for
6 months or longer;
“continuous service” means service under an unbroken
contract of employment and includes—
(i) any period of parental leave; and
(ii) any period of leave or absence authorised by the
employer or by this workplace agreement;
“expected date of birth” means the day certified by a
medical practitioner to be the day on which the medical
practitioner expects the employee or the employee’s
spouse, as the case may be, to give birth to a child;
“parental leave” means leave provided for by subclause
(2).(a);
“spouse” includes a de facto spouse.
Entitlement to parental leave
(2) (a) Subject to subclauses (4), (5).(a) and (6).(a), an employee, other than a casual employee, is entitled to take up to
52 consecutive weeks of unpaid leave in respect of—
(i) the birth of a child to the employee or the employee’s spouse; or
(ii) the placement of a child with the employee with a
view to the adoption of the child by the employee.
(b) An employee is not entitled to take parental leave unless
he or she—
(i) has, before the expected date of birth or placement,
completed at least 12 months’ continuous service
with the employer; and
(ii) has given the employer at least 10 weeks written notice of his or her intention to take the leave.
(c) An employee is not entitled to take parental leave at the
same time as the employee’s spouse but this paragraph does
not apply to one week’s parental leave—
(i) taken by the male parent immediately after the birth
of the child; or
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(ii) taken by the employee and the employee’s spouse
immediately after a child has been placed with them
with a view to their adoption of the child.
(d) The entitlement to parental leave is reduced by any period of parental leave taken by the employee’s spouse in
relation to the same child, except the period of one week’s
leave referred to in paragraph (b).
Maternity leave to start 6 weeks before birth
(3) A female employee who has given notice of her intention to take parental leave, other than for an adoption, is to
start the leave 6 weeks before the expected date of birth unless in respect of any period closer to the expected date of
birth a medical practitioner has certified that the employee is
fit to work.
Medical certificate
(4) An employee who has given notice of his or her intention to take parental leave, other than for adoption, is to provide
to the employer a certificate from a medical practitioner stating that the employee or the employee’s spouse, as the case
may be, is pregnant and the expected date of birth.
Notice of spouse’s parental leave
(5) (a) An employee who has given notice of his or her intention to take parental leave or who is actually taking parental
leave is to notify the employer of particulars of any period of
parental leave taken or to be taken by the employee’s spouse
in relation to the same child.
(b) Any notice given under paragraph (a) is to be supported
by a statutory declaration by the employee as to the truth of
the particulars notified.
Notice of parental leave details
(6) (a) An employee who has given notice of his or her intention to take parental leave is to notify the employer of the
dates on which the employee wishes to start and finish the
leave.
(b) An employee who is taking parental leave is to notify
the employer of any change to the date on which the employee
wishes to finish the leave.
(c) The starting and finishing dates of a period of parental
leave are to be agreed between the employee and employer.
Return to work after parental leave
(7) (a) On finishing parental leave, an employee is entitled
to the position he or she held immediately before starting parental leave.
(b) If the position referred to in paragraph (a) is not available, the employee is entitled to an available position—
(i) for which the employee is qualified; and
(ii) that the employee is capable of performing, most
comparable in status and pay to that of his or her
former position without loss of income within any
area of CPAWA.
(c) Where, immediately before starting parental leave, an
employee was acting in, or performing on a temporary basis
the duties of, the position referred to in paragraph (a), that
paragraph applies only in respect of the position held by the
employee immediately before taking the acting or temporary
position.
Effect of parental leave on employment
(8) Absence on parental leave—
(a) does not break the continuity of service of an employee; and
(b) is not to be taken into account when calculating the
period of service for the purpose of this Agreement.
(9) Accrued Leave
An employee going on parental leave, will be paid out in
lieu of any accrued or pro rata annual leave or accrued long
service leave owing to the employee at the time of taking parental leave
(10) Any absence from duty during a pregnancy for medical
reasons relating to that pregnancy and certified by a suitably
qualified medical practitioner will not be debited against the
52 week maternity leave entitlement.
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8.—BEAVEMENT LEAVE
(1) On the death of—
(a) the spouse or de facto spouse of an employee;
(b) brother or sister
(c) the child, including a grand child or step-child of an
employee;
(d) the parent, including a grand parent, step-parent or
in- law relative of an employee; or
(e) any other person, immediately before that person’s
death, lived with the employee as a member of the
employee’s family,
the employee is entitled to paid bereavement leave of 2 working days.
(2) The two days need not to be consecutive.
(3) Bereavement leave is not available while the Employee
is on any other period of leave.
(4) An employee who claims to be entitled to paid leave
under subclause (1) is to provide to the employer, if so requested by the employer, evidence that would satisfy a
reasonable person as to—
(a) the death that is the subject of the leave sought; and
(b) the relationship of the employee to the deceased person.
9.—AVOIDANCE AND RESOLUTION OF INDUSTRIAL
DISPUTES, QUESTIONS AND DIFFICULTIES
(1) Preamble
Subject to the provisions of the Industrial Relations Act 1979
(as amended) any question, dispute or difficulty, including any
matter arising under this Agreement, or any matter raised by
the Union, the employer or an employee / employees, shall be
settled in accordance with the procedures set out herein.
The parties agree that no bans, stoppages or limitations will
be imposed prior to, or during the time this procedure is being
followed.
This clause in no way limits the rights of employers, employees and the Union under the Occupational Health, Safety
and Welfare Act 1984 or other related legislation.
(2) Procedure
Where the matter is raised by an employee, or a group of
employees, the following steps shall be observed.
(a) The employee(s) concerned shall discuss the matter
with the immediate supervisor. If the matter cannot
be resolved at this level the supervisor shall, within
two working days, refer the matter to a more senior
officer nominated by the employer and the
employee(s) shall be advised accordingly.
(b) The senior officer shall, if able, answer the matter
raised within five working days of it being referred
and if the senior officer is not so able, refer the matter to the employer for his/her attention, and the
employee(s) shall be advised accordingly.
(c)
(i) If the matter has been referred in accordance
with paragraph (b) above the employee(s) or
the shop steward shall notify the Union Secretary or nominee, to enable the opportunity
of discussing the matter with the employer.
(ii) The employer shall, as soon as practicable after considering the matter before it, advise the
employee(s) or, where necessary the Union of
its decision. Provided that such advice shall
be given within 21 calendar days of the matter being referred to the employer.
(e) Should the matter remain in dispute after the above
processes have been exhausted either party may refer the matter to the Western Australian Industrial
Relations Commission.
Provided that persons involved in the question, dispute or difficulty will confer among themselves and
make attempts to resolve questions, disputes or difficulties before taking those matters to the
Commission.
(f) Nothing in this procedure shall preclude the parties
reaching agreement to shorten or extend the period
specified in subclauses (2)(a), (b) or (c)(ii).
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10.—REDUNDANCY
Discussions Before Terminations
(1) Where the employer for any reason, including the cessation or reduction of grant funding, has made a definite decision
that the employer no longer wishes the job the employee has
been doing to be undertaken and that decision may lead to
termination of employment, the employer shall hold discussion with the employees directly affected and their Union
representative, where applicable.
(2) The discussions shall take place as soon as is practicable
after the employer has made a definite decision which will
invoke the provisions of subclause (1) hereof and shall cover,
among other issues, all reasonable alternatives to redundancy,
eg. reduced hours, appointment to a lower position, transfer
to another type of position, any reasons for the proposed terminations, measures to avoid or minimise the terminations
and measures to mitigate any adverse effects of any terminations on the employees concerned.
(3) For the purpose of the discussion the employer shall, as
soon as practicable, provide in writing to the employees concerned all relevant information about the proposed terminations
including the reasons for the proposed terminations, the
number of categories of employees likely to be affected, and
the number of employees normally employed and the period
over which the terminations are likely to be carried out. Provided that the employer shall not be required to disclose
confidential information, the disclosure of which would not
be in the employer’s interests.
(4) Notice
In the event of redundancy an employee shall be given the
following notice of termination of employment—
(i) Up to the completion of 3 years
continuous service
2 weeks
(ii) 3 years and up to the completion of
5 years continuous service
3 weeks
(iii) 5 years and over continuous service
4 weeks
(iv) In addition, employees over forty-five years of age
at the time of the giving of the notice, with no less
than two years continuous service, shall be entitled
to an additional week’s notice.
(v) Provided that in no case shall the notice under this
sub clause be less than notice of termination under
the Award.
(5) Severance Pay
In addition to the period of notice prescribed in subclause
(4), an employee whose employment is terminated for reasons set out in subclause (1) shall be entitled to the following
amounts—
(a) Two weeks pay for each completed year of service;
(b) Payment for all accrued and pro rata annual leave
and leave loading, including pro rata leave loading;
(c) Payment of accrued and all pro rata long service leave
based on completed years of service
“Weeks’ pay” means the employee’s current ordinary time
hourly rate of pay multiplied by the average number of weekly
hours (excluding overtime) worked over the past 52 weeks.
(6) Employee Leaving During Notice
An employee whose employment is terminated for reasons
set out in subclause (1) hereof may terminate his or her employment during the period of notice and, if so, shall be entitled
to the same benefits and payments under this clause had he or
she remained with the employer until the expiry of such notice. Provided that in such circumstances the employee shall
not be entitled to payment in lieu of the remainder of the period of notice.
(7) Time Off During Notice Period
(a) During the period of notice of termination given by
the employer an employee shall be allowed up to
one day’s time off without loss of pay during each
week of notice for the purpose of seeking other employment.
(b) If the employee has been allowed paid leave for more
than one day during the notice period for the purpose of seeking other employment, the employee
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shall, at the request of the employer, be required to
produce proof of attendance at an interview or he or
she shall not receive payment for the time absent.
For this purpose a statutory declaration will be sufficient.
(8) Exemption
This clause shall not apply where employment is terminated
as a consequence of conduct which justifies instant dismissal;
to casual employees, or to employees engaged for a specific
period of time or for a specified task or tasks.

for the year commencing 1 July 2001 is greater than
2%. A further increase of $5.00 per week ($261 per
annum) shall apply from the first pay period commencing on or after 1 January 2002.
(4) Award Rates.
As a matter of principle, CPAWA undertakes to continue to
work to move salaries toward award rates of pay and shall
take initiatives during the term of this Agreement pursuant to
this principle.

11.—REMUNERATION
(1) Employees under this Agreement are entitled to a salary
/remuneration benefit based on the employee’s gross annual
salary as at date of registration of this Agreement, or as subsequently amended by this Agreement, subject to the following
provisions—
(a) the employee agrees to take up the salary / remuneration packaging arrangement offered;
(b) the maximum amount shall be that allowed under
the Fringe Benefits Tax legislation where the employer incurs no liability for the payment of Fringe
Benefit Tax.
(c) part time employees shall be entitled to salary / remuneration packaging on a proportionate basis in
the ratio which their permanent part time ordinary
hours relates to a full time equivalent position.
(d) the employee agrees to the salary /remuneration packaging in accordance with the Salary/Remuneration
Packaging clause below and the salary packaging
arrangements appended to this Agreement;
(d) Award Safety Net Adjustments
Award safety net pay adjustments made to the award
during the life of this Agreement shall not be available to employees in receipt of the salary packaging
option under this Agreement. Award rates of pay are
available to staff if such award rates provide a superior total remuneration benefit than the remuneration
benefits provided under the terms of this Agreement.
(2) Gross Annual Salary
(a) Gross Annual Salary will include the following components—
• The total of all basic salary/wages amounts
• Shift and penalty allowances
• Leave loading
• On call allowances
• Higher duties allowances
• Overtime Payments
(b) Gross annual salary will not include—
• Meal allowances
• Motor vehicle allowances
(3) Salary Rates
Professional/Therapy Staff (Packaging and Non packaging)
(a) The salary rates for professional / therapy staff covered by this Agreement shall be as set out in Schedule
1 of this Agreement. Such rates shall include a $15.00
per week ($782 per annum) increase from the first
pay period commencing on or after 1 January 2001.
(b) These salary rates shall be further adjusted by $10.00
per week ($522 per annum) from the first pay period
commencing on or after 1 July 2001.
Administrative/Clerical staff (Packaging and Non Packaging)
(c) The salary rates for administrative / clerical staff shall
be set out in Schedule 2 of this Agreement. Such
rates shall include a $15.00 per week ($782 per annum) increase from the first pay period commencing
on or after 1 January 2001.
(d) These salary rates shall be further adjusted by a minimum of $10.00 per week ($522 per annum) from
the first pay period commencing on or after 1 July
2001. This adjustment may be increased if the average level of indexation of variation to the Purchasing
Agreement with the Disability Services Commission

12.—SALARY/REMUNERATION PACKAGING
(1) This clause shall be read in conjunction with the other
provisions of the award but the provisions of this clause, to
the extent that they deal with entitlements under the award
will prevail over and apply in lieu of the relevant provisions
of the award.
(2) Where agreed between the employer and an employee,
the employer may introduce remuneration packaging in respect of salary and benefits (including any negotiated salary
allowable) and the terms and conditions of such a package
shall not, when viewed objectively, be less favourable than
the entitlements otherwise available under this award and shall
be subject to the following provisions—
(a) The employer shall ensure the structure of any agreed
package complies with taxation and other relevant
laws.
(b) The employer shall confirm in writing to the employee the classification level and current salary
payable as applicable to that employee under Schedule 1 of this Agreement.
(c) The employer shall advise the employee in writing,
of his/her right to choose payment of the non salary
packaged salary rate referred to in Schedule 2 of this
Agreement instead of a salary / remuneration package.
(d) The employer shall advise the employee, in writing,
that award conditions, other than the salary and benefits (including any negotiated salary allowable), or
those varied by this Agreement, shall continue to
apply.
(e) The employee shall advise the employer, in writing,
that the agreed cash component is adequate for his/
her ongoing living expenses.
(f) Where undue pressure or duress is placed on a party
to enter into such a package it will be open to either
party to seek relief in accordance with Clause 9 of
this Agreement.
(3) The packaging agreement, the terms and conditions of
which shall be in writing and signed by both the employer and
employee, shall detail the components of the total remuneration package for the purpose of this agreement and for the
purpose of complying with time and wages records under the
Act and Regulations.
(4) A copy of the Agreement shall be made available to the
employee.
(5) The employee shall be entitled to inspect details of payments and transactions made under the terms of this agreement
and for this purpose where such details are maintained electronically, shall be provided with access to a computer terminal.
(6) (a) The configuration of the remuneration package shall
remain in force for the period agreed between the employee
and the employer. Provided that an employee may withdraw
from a remuneration packaging arrangement by giving the
employer reasonable notice of intention to withdraw from the
end of the next quarter of the calendar year.
(b) An employee, on withdrawing from the packaging arrangement, shall revert to the appropriate non packaging or
award rate as the case may be.
(c) An employee, who wishes to take up packaging, having
previously taken up that benefit and withdrawn from it, may
only be entitled to do so on giving satisfactory reasons to the
employer, and if approved, the package shall be based on the
rate of pay applicable to the employee when originally placed
on the packaging arrangement, or as amended in accordance
with this Agreement.
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(d) An employee, who has previously declined to take up
packaging, may, by giving the employer reasonable notice,
take up the benefit at any time. The rate of pay used in calculating such benefit shall be the rate referred to in Schedule 1
or Schedule 2 of this Agreement applicable at the date of this
Agreement, unless amended in accordance with this Agreement, in which case the amended rate will apply.
(7) Where at the end of the financial year the full amount
allocated to a specific benefit has not been utilised, by agreement between the employer and the employee, any unused
amount may be carried forward to the next financial year to be
utilised by 30 September, or be paid as salary as at the end of
the financial year, which will be subject to usual taxation requirements.
(8) (a) In the event that changes in legislation, Income Tax
Assessment Act determinations or Rulings, particularly in respect of the Employer’s fringe benefits tax exempt status,
remove the Employer’s capacity to maintain the salary packaging arrangements offered to employees under this
Agreement, the employer shall be entitled to withdraw from
the salary packaging arrangements by giving notice to each
affected employee three months prior to the withdrawal taking place or notice to have effect from a date not later than the
date any change in the legislation is to have effect.
(b) In the event of the Employer withdrawing from the salary packaging arrangements, the employees will revert to a
salary not less than that applicable to the employee’s classification under Schedule 1 or Schedule 2 as the case may be.
(9) The employer shall as soon as practicable after being
advised of the legislative change referred to in paragraph (8)
hereof, advise the Union and employees and shall convene a
meeting of the parties with a view to reaching an alternative
agreement on salaries and salary benefits.
13.—NO PRECEDENT
This Agreement is applicable only to the parties named
herein and it shall not be used in any manner whatsoever to
obtain similar arrangements or benefits in any other site or
enterprise.
14.—PERIOD OF OPERATION AND RENEWAL
(1) This Agreement shall apply for 21 months from the first
pay period on or after 1st January, 2001.
(2) The parties agree that negotiations for a further Agreement shall commence at least three months prior to its expiry.
(3) The Parties to this Agreement acknowledge that on the
expiry of this Agreement, if a subsequent Agreement has not
been reached or finalised at that date, the conditions herein
shall remain in force subject to either party’s right to retire
from this Agreement in accordance with the provisions of the
Industrial relations Act 1979.
15.—NO EXTRA CLAIMS
Subject to the provisions of Clause 11, herein, there shall be
no extra salary claims for the life of this Agreement, except
where consistent with decisions of the Western Australian Industrial Relations Commission that reflect State Wage
Decisions requiring general application.
16.—NUMBER OF EMPLOYEES
There are an estimated 129 employees covered by the provisions of this Agreement as at the date of registration.
SIGNATORIES TO AGREEMENT
For and on Behalf of—
Cerebral Palsy Association of
Western Australia Ltd
Common Seal
...........Signed.............
12/12/2000
Executive Director
Date
...........Signed.............
12/12/2000
Secretary
Date
Hospital Salaried Officers Association
(Union of Workers)
Common Seal
...........Signed.............
14/12/2000
President
Date
...........Signed.............
15/12/2000
Secretary
Date
Seal
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APPENDIX
THE CEREBRAL PALSY ASSOCIATION OF WESTERN
AUSTRALIA
SALARY PACKAGING ARRANGEMENT HSO STAFF
JANUARY 2001
(1) Packaging
(a) Staff under this agreement shall be entitled to package
up to the maximum referred to in Clause 11 of this Agreement.
(b) Staff may elect to take the maximum rate of packaging
available to them or a lesser amount by agreement with the
Employer.
(2) Administration Charge
(a) The Association will charge an administration fee of up
to 3% of the amount packaged. This fee will automatically be
deducted from the packaged amount. The fee will be utilised
only for the administration of the salary packaging scheme.
(3) Pay Advice Slips and Group Certificates
(a) Pay advice slips will indicate the gross salary and allowances and the amount that has been credited to the individual
staff member’s salary packaging account. This amount will
appear in the “Before Tax Additions/Deductions” space on
the pay slip.
(b) “Taxable Income” will be reduced by the amount packaged and the figure appearing under the “Tax” column will be
the tax payable on the reduced “Taxable Income”.
(c) Group Certificates will indicate the total taxable income
and tax deducted for the year. The amount packaged will be
shown on Group Certificates as required by law.
(4) Operation of the System
(a) Each fortnight the payroll system will calculate each staff
member’s non cash benefit in accordance with the agreed sacrifice amount. Such amount will be credited to that staff
member’s salary packaging account.
(b) At the end of each month each staff member will receive
a statement of account indicating all transactions for the previous month and the end of month balance.
(c) To pay a bill through their salary packaging account staff
members will be required to complete a Salary Package Payment Authority and forward this to the Salary Packaging Clerk
together with the original account. In normal circumstances
payment will be made within two working days of receipt by
the Salary Packaging Clerk.
(d) At the end of the financial year it will be necessary for
staff to utilise any unused amount in their salary packaging
account as at the 30 June, within the next 3 months. (by 30
September).
(e) When a staff member terminates employment with
CPAWA they may elect to either use their remaining salary
package balance prior to Termination or to have the balance
paid out as a salary and wages. Where the balance is paid out
as salaries and wages income tax instalment deductions will
be deducted from the salary by CPAWA.
(5) Superannuation guarantee charge
(a) Superannuation Guarantee payments will be based upon
gross salary (see Schedule 1 and Schedule 2 hereof), as defined under the Superannuation Guarantee Charge Act 1992
as at the date of registration of the Agreement.
(6) Components of Salary Packaging
The following items will be those for which salary packaging amounts may be utilised—
• Telephone Accounts—bills from telephone service
providers for the personal telephone expenses of the
employee at their residence.
• Rent—personal rental expenses of the employee,
such as the rent they pay for their present accommodation.
• Loan Repayments—the amount of a regular repayment required to be made to a financial or other
institution or agency to repay borrowings, such as
personal loans, home building mortgages.
• RAC Accounts—membership and other expenses of
the employee as a result of their membership of the
RAC.
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• Any insurance premiums incurred by the employee,
such as home and contents, motor vehicle, life and
medical benefits.
• Water Authority Accounts, personal employee expenses payable to the WA Water Authority or any
similar country agency.
• Rates—State or Local Government land rates and
taxes incurred by the employee.
• Educational Expenses—any expenses incurred by the
employees as part of an educational activity, undertaken by themselves or dependent child.
• Child Care Fees—expenses incurred by the employee
for the care of their child/children.
• Maintenance Payments—any fixed payment incurred
by an employee in respect of private or court/law
enforced agreements for maintenance payments.
• Utilities (such as Western Power & Alinta Gas)—
expenses incurred by the employee for these types
of utility or energy purchases.
• Household Repairs and Maintenance—expenses incurred by the employee for household repairs and
maintenance for which an invoice is produced.
• Domestic Support—expenses incurred by the employee in respect of a cleaner or ironing service where
an invoice is produced.
• Travel and Accommodation Costs—payments to
travel agents, airlines, hotels and the like would be
included under this category.
• Membership Subscription—payment of expenses of
membership of any organisation to which the employee belongs.
• Medical, Dental and Pharmaceutical Accounts—
doctor, dentist and chemist bills (and bills from other
medical service providers) incurred in respect of self,
spouse or dependant.
• Veterinary Accounts.
• Credit Card Accounts—any expenses incurred by
an employee and charged to them via a credit card
(for example, Visa, Bankcard). The employee must
have documentation to support the expenses charged
to the credit card. It is important to note under no
circumstances will there be payment for any cash
advances. Payments made from any packaged
amount will only be made in respect of expenses
incurred as a the result of a purchase of goods and
services and will be made to the credit card provider.
• Fleetcard is a system provided by Shell/Custom
Credit whereby a credit card is issued which may be
used to purchase fuel and other services for a nominated motor vehicle. Fleetcard issue a monthly bill
detailing all expenses incurred. This will be payable
through the employee’s packaging account.
• Superannuation Contributions. Employee contributions payable to a superannuation fund.
When an account for an eligible item including electricity,
gas, telephone, household insurance and water is not in the
name of the employee but applies to their principal place of
residence, payment may be made through their salary packaging account.
Please note that under no circumstances will a payment from
a packaged amount be made directly to an employee. All payments will be made by cheque (or direct deposit) to a third
party in payment of an expense incurred by that employee.
SCHEDULE 1.— PROFESSIONAL/THERAPY SALARY
RATES
(Salary Packaging)
Point
Annual
Fortnightly
Level 1
2
$31,608
3
$33,317
4
$35,455
5
$38,770
6
$40,931

449

Point
Annual
Fortnightly
1
$43,041
2
$44,467
3
$45,949
4
$47,486
(non packaging)
Level 1
2
$31,679
3
$33,475
4
$35,455
5
$38,770
6
$40,931
Level 2
1
$43,041
2
$44,467
3
$45,949
4
$47,486
Occupations included:
Level 1—Physiotherapist, Speech Pathologist, Occupational
Therapist, Social Worker and Education Officer.
Level 2—Physiotherapist, Speech Pathologist, Occupational
Therapist, Social Worker and Psychologist.
Level 2

SCHEDULE 2.—SALARIES—ADMINISTRATIVE /
CLERICAL STAFF/ NON THERAPY PROFESSIONAL
STAFF
(1) The minimum salaries to be paid to employees covered
by this Agreement shall be set out hereunder.
(2) Minimum Salaries—Salary Packaging
Salary per annum
Employee taking up
Salary Packaging
$
Level 1
1st year of service
21,892
2nd year of service
22,282
3rd year of service
22,899
Level 2
1st year of service
23,003
2nd year of service
23,657
3rd year of service
24,307
4th year of service
24,955
Level 3
25,606
26,257
27,006
Level 4
27,524
28,185
Level 5
29,089
29,792
Level 6
30,531
31,710
Level 7
32,327
33,252
Level 8
34,203
35,554
Level 9
36,258
37,225
Level 10
38,220
39,244
Level 11
41,216
42,680
Level 12
44,760
Level 13
46,683
47,283
Level 14
48,744
Level 15
50,879
52,629
A
1
54,809
2
56,984
3
59,136
4
61,312
64,971
6
67,621
7
70,276
8
73,275
9
76,457
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(3) Minimum Salaries
Level 1
1st year of service
2nd year of service
3rd year of service
Level 2
1st year of service
2nd year of service
3rd year of service
4th year of service
Level 3

Non Salary Packaging
$
23,926
24,316
24,715

25,037
25,691
26,341
26,989
27,640
28,291
28,936
Level 4
29,454
30,219
Level 5
31,123
31,722
Level 6
32,461
33,640
Level 7
34,257
35,182
Level 8
36,133
37,484
Level 9
38,188
39,155
Level 10
40,046
41,070
Level 11
43,042
44,506
Level 12
46,586
Level 13
46,979
49,109
Level 14
50,570
Level 15
52,705
54,455
A
1
56,635
2
58,812
3
60,965
4
63,142
5
66,802
6
69,453
7
72,109
8
75,109
9
78,292
(a) An employee, who is 21 years of age or older on appointment to a classification equivalent to Level 1, may be
appointed to the minimum rate of pay based on years of service, not on age.
(b) Annual increments shall be subject to the employee’s
satisfactory performance over the preceding twelve months.
(c) Any dispute in relation to the payment of an annual increment shall be referred to the WA Industrial Relations
Commission for determination.
(d) Employees who are appointed to Level 1, Level 2 or
Level 3, and are under 21 years of age, salaries shall be calculated using the following percentages of the first year of service
rate for the Level the employee is appointed to—
%
Under 17 years of age
54
17 years of age
64
18 years of age
74
19 years of age
86
20 years of age
97
Notwithstanding this provision, the employer can appoint
an employee to the first year of service rate or higher.
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CHALLENGER TAFE PUBLIC SERVICE AND
GOVERNMENT OFFICERS’ ENTERPRISE
AGREEMENT 2000.
No. PSAAG 78 of 2000.
2001 WAIRC 01811
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
GOVERNING
COUNCIL,
CHALLENGER TAFE
-andTHE CIVIL SERVICE ASSOCIATION
OF
WESTERN
AUSTRALIA
INCORPORATED, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
TUESDAY, 16 JANUARY 2001
FILE NO/S
PSAAG 78 OF 2000
CITATION NO. 2001 WAIRC 01811
_______________________________________________________________________________

Result

Agreement registered

________________________________________________________________________

Order.
HAVING heard Ms J Caiacob on behalf of the Governing
Council, Challenger TAFE and Ms J van den Herik on behalf
of the Civil Service Association of Western Australia
(Incorporated), and by consent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby orders—
THAT the Challenger TAFE Public Service and Government Officers’ Enterprise Agreement 2000 in the terms
of the following schedule be registered on the 21st day of
December 2000 and shall replace the South Metropolitan College of TAFE Public Service and Government
Officers’ Enterprise Agreement 1998 (No. PSA AG 7 of
1998).
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner,
Public Service Arbitrator.

Schedule.
PART 1—APPLICATION AND OPERATION OF
AGREEMENT
1.—TITLE
This Agreement will be called the Challenger TAFE Public
Service and Government Officers’ Enterprise Agreement 2000
and will replace the Challenger TAFE Public Service and
Government Officers’ Enterprise Agreement 1998.
2.—ARRANGEMENT
PART 1—APPLICATION AND OPERATION OF
AGREEMENT
1. TITLE
2. ARRANGEMENT
3. SCOPE
4. PARTIES BOUND
5. DEFINITIONS
6. NUMBER OF EMPLOYEES COVERED
7. NO FURTHER CLAIMS
8. TERM OF AGREEMENT AND RENEGOTIATION
9. RELATIONSHIP TO AWARDS
10. AVAILABILITY OF AGREEMENT
11. OBJECTIVES OF THE AGREEMENT
12. PAST PRODUCTIVITY
PART 2—DISPUTE RESOLUTION
13. CONSULTATION PROVISIONS
14. DISPUTE RESOLUTION PROCEDURE
15. SUBSTANDARD PERFORMANCE
16. BREACHES OF DISCIPLINE
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PART 3—EMPLOYER AND EMPLOYEES’ DUTIES,
EMPLOYMENT RELATIONSHIP AND RELATED
ARRANGEMENTS
17. HIGHER DUTIES
18. CASUAL EMPLOYMENT
PART 4—WAGES AND RELATED MATTERS
19. SALARIES
20. SALARY PACKAGING
21. PAYMENT ARRANGEMENTS
22. REPAYMENTS OF OVERPAYMENTS
23. VARIATION OF ALLOWANCES
PART 5—HOUR OF WORK, BREAKS, OVERTIME,
SHIFT WORK AND WEEKEND WORK
24. HOURS OF WORK
25. FLEXITIME
PART 6—LEAVE OF ABSENCE AND PUBLIC HOLIDAYS
26. ANNUAL LEAVE
27. LONG SERVICE LEAVE
28. SICK LEAVE
29. FAMILY/CARER’S LEAVE
30. COMPASSIONATE LEAVE
31. SHORT LEAVE
32. CEREMONIAL/CULTURAL LEAVE
33. PUBLIC HOLIDAYS
34. CHRISTMAS CLOSEDOWN
35. PARENTAL LEAVE
36. EMERGENCY AND COMMUNITY SERVICE
LEAVE
37. ANNUAL LEAVE LOADING
38. SELF-FUNDED WORK BREAKS
PART 7: TRANSFERS, TRAVELLING AND WORKING AWAY FROM USUAL PLACE OF WORK
39. HOME BASED WORK
40. TRAVELLING ALLOWANCE
41. TRANSFER
SCHEDULE A: SALARIES
SCHEDULE B: PRODUCTIVITY IMPROVEMENTS
SCHEDULE C: SIGNATORIES OF PARTIES TO
THE AGREEMENT
SCHEDULE D: ALPHABETICAL LISTING OF
PROVISIONS
3.—SCOPE
This Agreement will apply throughout the state of Western
Australia to Officers employed in the Challenger TAFE. This
Agreement will also apply to Officers on secondment to or in
the College.
4.—PARTIES BOUND
The parties to this Agreement will be the Governing Council of the Challenger TAFE, and the Civil Service Association
of Western Australia (Inc).
5.—DEFINITIONS
The following terms will have the following meanings—
“Agreement”: means the Challenger TAFE Public
Service and Government Officers’ Enterprise Agreement
2000.
“Award”: means the Government Officers’ Salaries,
Allowances and Conditions Award 1989.
“College” means the Challenger TAFE.
“Continuous service”: Any period of service between
the employee and employer under an unbroken contract
of employment, and includes any authorised unpaid or
paid absences.
“CSA”: means the Civil Service Association of Western Australia (Inc).
“Department”: means the Western Australian Department of Training and Employment.
“Employee”: for the purpose of this Agreement means,
someone who is referred to at Clause 3—Scope.
“Employer”: means the Governing Council of the
Challenger TAFE.
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“Full-Time Officer”: A person employed to work 37
1/2 ordinary hours per week.
“Government”: means the Government of Western
Australia.
“GOSAC Award”: means the Government Officers’
Salaries Allowances & Conditions Award 1989.
“Managing Director” means the Managing Director
of the Challenger TAFE, pursuant to section 46 of the
Vocational Education and Training Act 1996.
“Minister”: is the Minister of the Crown who is responsible for the administration of the employing agency.
“Officer”: means a Public Service Officer as defined
in the Public Sector Management Act 1994 or Government Officer as defined in the Industrial Relations Act
1979.
“Part-Time”: means regular and continuing employment for less than the ordinary hours for a “Full-Time
Officer”.
“Spouse”: means a husband or wife of an employee,
and includes a de facto spouse. For the purposes of Bereavement leave it includes a former spouse.
“Union”: means the Civil Service Association of Western Australia (Inc).
“WAIRC”: means the Western Australian Industrial
Relations Commission.
6.—NUMBER OF EMPLOYEES COVERED
At the date of registration of this Agreement the approximate number of employees covered by this Agreement is 130.
7.—NO FURTHER CLAIMS
7.1 There will be no extra claims for salary adjustments other
than that which is provided by this Agreement for the duration of its term.
7.2 There will be no further claims on matters contained in
this Agreement for the duration of its term.
8.—TERM OF AGREEMENT AND RENEGOTIATION
8.1 This Agreement will operate on and from the date of
registration and will remain in force for two years.
8.2 Six (6) months prior to the date of expiration of this
Agreement, the parties will commence negotiation for its renewal or replacement.
8.3 The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that
the productivity targets attained under this Agreement continue and previous productivity improvements in the last
agreement are sustained, and changes to Award conditions
maintained, or changed by agreement.
9.—RELATIONSHIP TO AWARDS
This Agreement will be read and interpreted wholly in conjunction with the Government Officers’ Salaries, Allowances
and Conditions Award 1989. This Agreement will have precedence to the extent of any inconsistency. Where the agreement
is silent the relevant award will apply.
10.—AVAILABILITY OF AGREEMENT
Employees will have access to an electronic copy of this
agreement. Where electronic copies are unavailable, hard copies of the agreement will be provided.
11.—OBJECTIVES OF THE AGREEMENT
It is the shared objectives of the parties to—
Work towards alignment of conditions for all TAFE employees.
Meet the requirements of clients and students through the
provision of reliable, efficient and competitive services.
Achieve the Department’s mission and improve productivity and efficiency through identified improvements.
Achieve improvement and greater flexibility of working
patterns and arrangements.
Promote and facilitate enhanced employee relations and increased job satisfaction.
To facilitate a continued cooperative approach to the introduction of change.
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This Agreement will operate as a contributive mechanism
to deliver a cost efficient Vocational Education and Training
service.

15.3 If an employee who has been subject to substandard
performance management is aggrieved by any resulting decision, he/she may appeal against that decision in the WAIRC.

12.—PAST PRODUCTIVITY
This Agreement incorporates past productivity to the date
of registration.

16.—BREACHES OF DISCIPLINE
16.1 No employee shall be subject to the penalties of clause
16.2 unless a fair procedure is applied and decisions and processes incorporate the principles of natural justice and are free
from bias.
16.2 If, in accordance with the College’s disciplinary policy,
an employee is found by the College to have committed a
breach of discipline, the College may—
16.2.1 reprimand the employee;
16.2.2 transfer the employee to another public sector
agency or authority, with the consent of that
agency or transfer the employee to another position at the College at which the employee is
currently employed;
16.2.3 impose on the employee a fine not exceeding the
equivalent of five days pay that the employee
would have received immediately prior to the
breach of discipline finding;
16.2.4 reduce the monetary remuneration of the employee within the employee’s existing
classification;
16.2.5 reduce the level of classification of the employee;
16.2.6 dismiss the employee;
or, except where the employee is dismissed under subclause
16.2.6, take action under any two or more of the above subclauses.
16.3 If an employee who has been subject to disciplinary
action is aggrieved by a decision resulting from such action,
he/she may appeal against that decision to the WAIRC.

PART 2—DISPUTE RESOLUTION
13.—CONSULTATION PROVISIONS
13.1 The parties acknowledge the need for a satisfactory
College consultative procedure. Staff participation and consultation is encouraged. The form of participation and
consultation may vary at each workplace depending on individual circumstances. The College will establish its own
structure and processes. However, the non-establishment of a
structure or process will not be used as a means to avoid requirement to consult.
13.2 Employees will be involved in broadly based representative consultative committees with structure and functions
determined by the College.
13.3 Consultative committees will provide a forum for staff
and management to, where appropriate, seek the views of the
other and enter into meaningful discussions that may contribute towards outcomes, in relation to operational matters.
13.4 Representatives from the Union, where it has members
at the workplace, will be invited to participate on consultative
committees.
13.5 The parties to this Agreement acknowledge that decision making continues to rest with the College, which is
accountable to Government, through legislation, for the operation of its business.
14.—DISPUTE RESOLUTION PROCEDURE
14.1 In the event of a dispute arising in the workplace the
procedure to be followed to resolve the matter will be as follows—
14.1.1 The employee and their supervisor will meet and
confer on the matter; and
14.1.2 If the matter is not resolved at such a meeting,
the parties will arrange for further discussions
between the employee and his or her nominated
representative, if any, and more senior levels of
management.
14.1.3 If the matter is still unresolved a discussion will
be held between representatives of the College
or other representative of the employer and the
Union or other employee representative.
14.1.4 If the matter cannot be resolved it may be referred
to the WAIRC.
14.2 While the parties attempt to resolve the matter work
will continue as normal unless an employee has a reasonable
concern about an imminent risk to his or her health and safety.
15.—SUBSTANDARD PERFORMANCE
For the purposes of this clause the following definition will
apply—
Substandard performance: The performance of an employee is substandard if the employee does not, in the
performance of the functions that he or she is required to
perform, attain or sustain a standard that a person may
reasonably be expected to attain or sustain in the performance of his or her duties.
15.1 No employee shall be subject to the penalties of clause
15.2 unless a fair procedure is applied and decisions and processes incorporate the principles of natural justice and are free
from bias.
15.2 If, in accordance with the College’s substandard performance management policy, an employee is found by the
College to be performing at a substandard level, the College
may—
15.2.1 withhold an increment of remuneration otherwise
payable to that employee;
15.2.2 reduce the classification of that employee; or
15.2.3 terminate the employment of that employee.

PART 3—EMPLOYER AND EMPLOYEES’ DUTIES,
EMPLOYMENT RELATIONSHIP AND RELATED
ARRANGEMENTS
17.—HIGHER DUTIES
17.1 An officer who undertakes duties of a higher classification for a period of 10 consecutive working days or more,
inclusive of public holidays, will be paid at the salary applicable to the higher level proportionate to the level of duties and
responsibilities assigned for the entire period of the higher
duties.
17.2 The higher rate of payment will apply to an officer
who proceeds on normal annual leave or any other approved
leave of absence of not more than four weeks provided that
the officer was in receipt of the additional payment for a continuous period of 12 months or more.
18.—CASUAL EMPLOYMENT
18.1 Casual employees may be employed for up to three
months in any period of engagement, provided that where
operationally necessary and in compliance with subclause 18.2
of this clause the period of engagement may be extended for
up to a period of a further three months.
18.2 All casual engagements shall be in accordance with
the following guidelines.
1 The type of employment involves specific workload
demands of a short term nature;
2 The job is a short term project of a finite nature;
3 To replace an employee during a short term approved
leave of absence.
PART 4—WAGES AND RELATED MATTERS
19.—SALARIES
19.1 Increases have been applied to the rates paid pursuant
to the Challenger TAFE Public Service and Government Officers’ Enterprise Agreement 1998 as expressed in column A.
19.2 The rates in Column B will be paid effective from the
date of registration of the Agreement. The rates in column B
reflect a 1.5% increase for changes to award/employment conditions contained in this Agreement.
19.3 The rates in Column C will be paid from the first pay
period on or after 15 March 2001. The rates in Column C
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reflect a 1.5% increase for changes to award/employment conditions contained in this Agreement.
19.4 The rates in Column D will be paid from the first pay
period on or after 15 March 2002. The rates in Column D
reflect a 3% increase, subject to Cabinet Standing Committee
on Labour Relations endorsement that the Productivity Improvement Plan targets have been achieved.
19.5 The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that
the productivity targets attained under this Agreement continue and previous productivity improvements in the last
agreement are sustained and changes to Award conditions
maintained, or changed by agreement.
20.—SALARY PACKAGING
20.1 An employee may, by agreement with the employer,
enter into a salary packaging arrangement in accordance with
the Challenger TAFE Flexible Remuneration Packaging
Scheme or any similar salary packaging arrangement offered
by the employer.
20.2 Salary packaging is an arrangement whereby the entitlements under this agreement, contributing toward the Total
Employment Cost (as defined) of an employee, can be reduced
by and substituted with another, or other benefits.
20.3 For the purpose of this clause, Total Employment Cost
(TEC) is defined as the cost of salary and other benefits aggregated to a total figure or TEC, less the cost of Compulsory
Employer Superannuation Guarantee contributions.
20.4 The TEC for the purposes of salary packaging, is calculated by adding—
20.4.1 The base salary;
20.4.2 Other cash allowances, eg. Annual leave loading;
20.4.3 Non-cash benefits, eg superannuation, motor vehicles etc;
20.4.4 Any Fringe Benefit Tax liabilities currently paid;
and
20.4.5 Any shift or commuted allowance or variable
components, eg performance based incentives
(where they exist).
20.5 Where an employee enters into a salary packaging arrangement they will be required to enter into a separate written
agreement with the employer that sets out the terms and conditions of the agreement.
20.6 The salary packaging arrangement must be cost neutral in relation to the total cost to the employer.
20.7 The salary packaging arrangement must also comply
with relevant taxation laws and the employer will not be liable for the additional tax, penalties or other costs payable or
which may become payable by the employee.
20.8 In the event of any increase or additional payments of
tax or penalties associated with the employment of the employee of the provision of employer benefits under the salary
packaging agreement, such tax, penalties and any other costs
will be borne by the employee.
20.9 In the event of significant increases in Fringe Benefit
Tax liability or administrative costs relating to arrangements
under this clause, the employee may vary or cancel a salary
packaging arrangement.
20.10 The cancellation of salary packaging will not cancel
or otherwise affect the operation of this Agreement.
20.11 An employer will not unreasonably withhold agreement to salary packaging on request from an employee.
20.12 The Dispute Settlement Procedure contained in this
Agreement will be used to resolve any dispute arising from
the operations of this clause. Where such a dispute is not resolved, the matter may be referred to the WAIRC.
21.—PAYMENT ARRANGEMENTS
Salaries will be paid on a fortnightly basis directly into an
approved bank, building society or credit union nominated by
the employee.
22.—REPAYMENTS OF OVERPAYMENTS
22.1 Any salary overpayments will be repaid to the employer
within a reasonable period of time.
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22.2 If agreement cannot be reached, the employer may deduct the amount of overpayment over the same length of time
that the overpayments occurred, or up to 6 months, whichever
period is less.
22.3 The employer may not deduct or require an employee
to repay an amount exceeding 20% of the employees’ net pay
in any one pay period.
22.4 On compassionate grounds, the Managing Director may
allow an extended period for the repayment of overpayments.
23.—VARIATION OF ALLOWANCES
23.1 Wherever an award allowance is calculated by reference to a classification salary point, the parties agree that all
such allowances will be so varied by reference to the salary
provided by this agreement.
23.2 All such allowances will be applicable from the same
date as provided for any salary variation under this agreement.
PART 5—HOUR OF WORK, BREAKS, OVERTIME,
SHIFT WORK AND WEEKEND WORK
24.—HOURS OF WORK
Notwithstanding the prescribed hours of duty in clause 16
of the Award, the employer and an employee may agree to
vary the spread of hours during which the employee’s ordinary hours of work may be worked. Any agreement must be
voluntarily and genuinely made and an employee may not be
forced, coerced or intimidated into any such variation to the
spread of ordinary hours during which the hours of work may
be worked.
25.—FLEXITIME
25.1 For the purpose of this clause, a settlement period will—
25.1.1 consist of 12 weeks;
25.1.2 have the required hours of duty of 450 hours; and
25.1.3 commence at the beginning of a pay period.
25.2 Credit hours at any point within the settlement period
will not exceed 60 hours.
25.3 An officer may be allowed to clear flexi leave of a
maximum of 6 full days, or any combination of half days and
full days that does not exceed 6 full days in any settlement
period.
25.4 Full days of flexi leave may be taken in accordance
with College policy.
25.5 Flexi-leave days may be taken consecutively during a
Christmas Closedown.
25.6 Notwithstanding subclause 25.3, in the case of a Christmas Closedown of 12 working days, where sufficient credit
hours are accrued, an employee may take seven consecutive
flexi-leave days. This subclause does not apply in the case of
a Christmas Closedown of less than 12 working days.
25.7 Credit hours to a maximum of thirty seven hours thirty
minutes will be allowed at the end of each settlement period
and will be carried forward to the next settlement period.
25.8 In the case of credit hours greater than thirty seven
hours thirty minutes gained in one settlement period, the hours
in excess of thirty seven hours thirty minutes will be lost.
PART 6—LEAVE OF ABSENCE AND PUBLIC
HOLIDAYS
26.—ANNUAL LEAVE
26.1 By written approval of the employer, accrued annual
leave may be paid out (equivalent benefit) instead of taken.
26.2 The paying out of accrued annual leave is not obligatory and is subject to agreement of both the employer and
employee.
26.3 Annual Leave Travel Concessions—Officers Stationed
in Remote Areas
26.3.1 Where an officer’s headquarters is situated in District Allowance Areas 3,5,6 and in that portion
of area 4 located north of 30° South Latitude, as
defined in Schedule D—District Allowance of the
PSA/ Schedule G—District Allowance of the
GOSAC Award, a travel concession to the value
of return economy airfares to Perth or Geraldton
will be provided for the officer and his/her dependants when the officer travels from his/her
normal place of employment on Annual Leave.
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26.3.2 The officer will only be entitled to the actual cost
of the travel, up to the value of return economy
airfares for the officer and his/her dependents to
Perth or Geraldton, whichever is the higher. The
employer will not reimburse the officer unless the
officer supplies evidence acceptable to the employer of the actual cost of travel.
26.3.3 An officer is required to serve 12 months in these
areas before qualifying for travel concessions.

27.—LONG SERVICE LEAVE
27.1 Accrued long service leave may be taken in periods of
not less than one day.
27.2 By written approval of the employer, accrued long service leave may be paid out (equivalent benefit) instead of taken.
27.3 The paying out of accrued Long Service Leave is not
obligatory and is subject to agreement of both the employer
and employee.
28.—SICK LEAVE
28.1 Sick leave entitlement
28.2 The sick leave provisions of the GOSAC Awards will
continue to apply, except that the Managing Director may approve further paid leave in exceptional circumstances.
29.—FAMILY/CARER’S LEAVE
29.1 An employee with responsibilities in relation to either
members of their family or members of their household who
need their care and support, is entitled to paid leave of up to 5
days per annum, to provide care and support for such persons
when they are ill.
29.2 Family/carer’s leave taken will be deducted from an
employee’s sick leave entitlements, provided that 10 days of
the employee’s sick leave entitlement credited in the current
year cannot be used for family/carer’s leave. Family/carer’s
leave is not cumulative from year to year.
29.3 Where family/carer’s leave is exhausted, an employee
may take unpaid carer’s leave by agreement with the employer.
29.4 The employee will if required by the employer establish, by production of medical evidence or statutory declaration,
the illness of the person concerned and that the illness is such
as to require care by another.
29.5 The employee will, wherever possible, give the employer notice prior to the absence of the intention to take such
leave.
29.6 For the purposes of this clause, a family member or
member of the employee’s household is one who is wholly or
partially dependent on the employee.
30.—COMPASSIONATE LEAVE
30.1 Subject to paragraph 30.2 hereof, an officer will be
entitled to paid compassionate leave of up to 2 days on the
death of a family member.
30.2 The Managing Director may grant compassionate leave
on the death of a person other than a family member in personal and compassionate circumstances.
30.3 Compassionate leave will not be granted during a period of any other leave.
30.4 Payment for compassionate leave is to be made only
where the officer otherwise would have been on duty.
31.—SHORT LEAVE
The Award entitlement to short leave will no longer apply.
32.—CEREMONIAL/CULTURAL LEAVE
32.1 Ceremonial/Cultural Leave may be granted, to employees who have a ritual obligation to participate in ceremonial
activity which requires absence from work. Such leave will
also include leave to meet the employee’s custom and traditional laws.
32.2 An employee granted leave to participate in ceremonial, cultural or traditional law activities will have such leave
deducted from accrued annual leave or long service leave.
32.3 Leave without pay to participate in ceremonial, cultural or traditional law activities may be granted by the
employer.
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33.—PUBLIC HOLIDAYS
33.1 The following days are paid public holidays; New Year’s
Day, Australia Day, Good Friday, Easter Monday, Anzac Day,
Foundation Day, Labour Day, Sovereign’s Birthday, Christmas Day and Boxing Day.
33.2 Whenever any of these days falls on a Saturday or a
Sunday, the holiday is observed on the next succeeding Monday, or in the case of Boxing Day falling on a Sunday or
Monday, on the next succeeding Tuesday.
33.3 There is no entitlement to any additional Public Service holidays in addition to those prescribed in this agreement.
34.—CHRISTMAS CLOSEDOWN
34.1 The College may observe a closedown over the Christmas/New Year period.
34.2 The duration of the closedown will be at the discretion
of the Managing Director but will not exceed 12 working days.
34.3 Employees will be required to take annual leave, long
service leave, rostered days off, time in lieu of overtime or
flexitime credit hours on the working days that the College is
closed down. The employee may elect which form of leave is
to be taken.
34.4 The Managing Director will as soon as possible, in
each calendar year but not later than 30 June, advise employees of the period of closedown and the number of working
days involved.
34.5 When taking leave during the year employees must be
aware of the requirement to retain credits to cover the required
number of days over the compulsory close down period.
34.6 New employees, employees who have exhausted their
annual leave credits at the commencement of this Agreement,
or employees who have been granted approval to utilise all
leave credits will be entitled to take leave without pay or go
into debit to cover the amount of leave involved, provided a
refund is made by the employee, on termination, if credits to
the value of the leave taken in advance have not been accrued.
35.—PARENTAL LEAVE
Definitions
For the purpose of this clause, the following terms have the
following meanings—
“Adoption”: is the placement (including any initial temporary placement with a view to a permanent placement)
of a child who is less than 5 years of age, who is not the
natural or step-child of the employee or employee’s spouse
and who has not lived with the employee for longer than
6 months.
“Adoption leave”: Unpaid parental leave of up to 12
months taken by either parent in connection with the adoption or placement of a child under the age of 5 years.
“Certification”—
(a) For the purposes of paternity leave means a
certificate from a registered medical practitioner which names the employee’s spouse,
states that she is pregnant, and the expected
date of birth.
(b) For the purpose of maternity leave means a
certificate from a registered medical practitioner stating that the employee is pregnant
and the expected date of birth.
(c) For the purpose of adoption leave and special
adoption leave means the requirements that
an employee must comply with before being
eligible for the entitlement.
The employee must produce to the employer—
a statement from an adoption agency or other appropriate body of the placement of the child for adoption
purposes; or
presumed date confirming that the employee or employee’s spouse is to have custody of the child
pending application for an adoption order.
“Child”: A person to whom an employee or employee’s spouse has given birth, or who is adopted by an
employee or employee’s spouse or who is placed with an
employee or employee’s spouse with a view to permanent adoption. This does not include a child or stepchild
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of the employee or employee’s spouse who has previously lived with the employee for a period of 6 months or
more.
“Expected date of birth”: The day certified by a medical practitioner, to be the day on which the birth of the
child of the employee, or employee’s spouse is expected.
“Maternity leave”: Unpaid parental leave of up to 12
months taken by a female employee in connection with
her pregnancy, and the subsequent birth of a child.
“Parental leave”: Any period of maternity leave, paternity leave and/or adoption leave of up to 12 months taken
in connection with the birth or adoption of a child.
“Paternity leave”: Unpaid parental leave of up to 12
months which is taken by a male employee in connection
with the birth or adoption of a child. Such an employee is
permitted to take one week of unpaid paternity leave immediately after the birth or adoption of a child, in
conjunction with any leave taken by his spouse.
35.1 Entitlement to parental leave
35.1.1 Employees are entitled to parental leave in connection with the birth or adoption of a child, in
accordance with this clause.
35.1.2 Parental leave only applies to part-time or full
time employees. Temporary full time or part-time
employees on fixed term contracts are only eligible for parental leave for the duration of their fixed
term contract of employment.
35.1.3 For female employees parental leave may, at the
employee’s discretion, commence prior to 6
weeks before the expected date of birth of the
child.
35.1.4 The minimum period of absence on maternity
leave will commence six weeks before the expected date of birth and end six weeks after the
day on which the birth has taken place, however
an employee may apply to the Managing Director to vary this period provided her application is
supported by a certificate from a registered medical practitioner indicating that the employee is fit
to continue or resume duty within this minimum
period.
35.2 Eligibility for parental leave
35.2.1 An employee must comply with the certification
and notice requirements to be entitled to parental
leave, unless these requirements are waived by
the employer.
35.2.2 Any entitlement to parental leave is reduced by
any amount of parental leave taken by the employee’s spouse in relation to the same child.
Parental leave is not to be taken simultaneously
by both parents, except during one week of paternity leave taken immediately after the birth or
adoption of a child.
35.3 Notice requirements
An employee is to give the employer at least 10 weeks written notice of the intention to take parental leave other than for
the purposes of adoption and of the expected duration of the
leave.
35.4 Transfer to a safe job
Where in the opinion of a registered medical practitioner
illness or risks arising out of the pregnancy or hazards connected with the work assigned to the employee make it
inadvisable for the employee to continue her present work,
she may be transferred to a safe job, at the rate and on the
conditions attached to that job or at the employee’s substantive level, whichever is the higher, until the employee
commences parental leave.
35.5 Variation and/or cancellation of parental leave period
35.5.1 The period of parental leave may be lengthened
or shortened by Agreement between the employer
and the employee, provided that the amount of
leave does not exceed the maximum allowed.
35.5.2 The employee must where practicable give the
employer 14 days written notice of any request
to vary the period of leave.
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35.5.3 Parental leave applied for, but not commenced,
by an employee for any reason is cancelled. Reasons for cancellation include, but are not limited
to—
35.5.3(a) where a pregnancy terminates, other
than by the birth of a living child;
35.5.3(b) or where a planned adoption or placement of a child does not proceed.
35.5.3(c) An employee must notify the employer
of any change in certification details.
35.6 Parental leave and sick leave
35.6.1 Where the pregnancy of an employee terminates
after 28 weeks, other than by the birth of a living
child, and the employee is not on parental leave,
she is entitled to sick leave in accordance with
Award entitlements.
35.6.2 An employee who suffers any illness or injury
related to her pregnancy and/or the birth whilst
on parental leave cannot utilise sick leave entitlements.
35.6.3 An employee may utilise sick leave entitlements
in accordance with clause 27.1—Sick Leave when
not on parental leave.
35.7 Special adoption leave
An employee is entitled to special unpaid adoption leave of
up to 2 days to attend any compulsory interviews, examinations or the like which are required by the adoption procedure.
35.8 Effect of parental leave on leave entitlements and employment
35.8.1 Any absence on parental leave will not break the
continuity of service.
35.8.2 However, absence on parental leave will not be
taken into account for the purpose of salary increment progression. Paid leave entitlements such
as annual leave, long service leave and public
holidays will not accrue during any period of
parental leave.
35.8.3 An employee may, instead of or in conjunction
with parental leave, take annual leave or long service leave entitlements to which he or she is
entitled.
An employee proceeding on parental leave may elect to
utilise—
35.8.3(a) accrued annual leave
35.8.3(b) accrued long service leave
for the whole or part of the period referred to in
subclause 35.1 of this clause. The periods of leave
referred to in paragraphs 35.8.3(a) and 35.8.3(b) of
this subclause, which are utilised, will be paid leave.
35.9 Replacement employees
35.9.1 Before the employer engages a replacement employee (including a temporarily promoted or
transferred employee), the employer must inform
that person of the temporary nature of the employment, and of the rights of the person on
parental leave who is being replaced.
35.9.2 The employer does not have to engage a replacement employee if one is not required.
35.10 Return to work after parental leave
35.10.1 An employee must confirm to the employer an
intention of returning to work prior to re-commencing work.
35.10.2 An employee returning to work from parental
leave is entitled to the position held immediately
before beginning parental leave. Where the employee was transferred to a safe job, the employee
is entitled to return to the position occupied immediately prior to transfer.
35.10.3 Where the position no longer exists, the employee
is entitled to the same classification and pay to
that of the employee’s former position, and for
which the employee is qualified and capable of
performing.
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35.10.4 Where immediately before commencing parental leave, an employee was acting in a higher
position, or performing additional duties on a temporary basis, this subclause only applies in respect
of the position held by the employee immediately
before taking the acting or temporary position.
35.11 Termination of employment and parental leave
35.11.1 An employee may terminate his or her employment at any time during a period of parental leave,
by giving the employer the appropriate period of
notice detailed in the relevant award.
35.11.2 The employer must not terminate an employee or
transfer them from their existing position on the
grounds of the employee’s parental leave application and/or absence on parental leave.
36.—EMERGENCY AND COMMUNITY SERVICE
LEAVE
36.1 Emergency Service Leave may be granted to an Employee who is an active volunteer member of the—
* Western Australian State Emergency Service;
* Western Australian Bush Fire Brigade;
* St John Ambulance Brigade;
* Defence Force Reserves;
* Sea and rescue associations; or
* Other similar Authorities or bodies, recognised by
the College.
to attend emergencies as declared by the recognised Authority or body provided that it does not interfere with essential
customer service and work requirements.
36.2 If an employee is an active member of a recognised
Authority or body they are to advise the College of membership in writing at the commencement of employment or
membership in order to seek leave to attend emergencies.
36.3 The employer will be advised as soon as possible by
the employee, the emergency service or such other persons as
to the absence and, where possible, the expected duration of
the absence. Such advice will be provided within 24 hours of
the event or activity requiring the person’s absence.
36.4 The employee must complete a leave of absence form
immediately upon return to work.
36.5 The application form must be accompanied by a certificate from the emergency organisation certifying that the employee
was required for the specified period. If a certificate of attendance is not provided from the emergency service organisation
absence may be considered to be leave without pay. If the absence is deemed to be leave without pay, any adjustment in
entitlements arising as a result of not proving a certificate of service will be processed in the next scheduled pay period.
36.6 An employee, who during the course of the emergency
volunteers their services to an emergency service organisation, will comply with subclauses 36.2 to 36.5 inclusive.
36.7 Such leave will not affect any continuity of service for
the purpose of higher duties arrangements or eligibility for
allowances.
36.8 An employee may be granted reasonable Community
Service Leave, subject to proof, to donate blood products to
the Red Cross Blood Bank.
37.—ANNUAL LEAVE LOADING
Annual leave loading provisions in the GOSAC Award have
been absorbed and no longer apply.
38.—SELF-FUNDED WORK BREAKS
38.1 Employees may receive 4 years salary over a period of
five years, with no attendance at work required in the fifth
year, in accordance with the College’s Policy and Guidelines.
38.2 The employer and an employee may agree to enter into
any other similar arrangements involving different periods of
time, in accordance with the Policy and Guidelines.
PART 7: TRANSFERS, TRAVELLING AND WORKING
AWAY FROM USUAL PLACE OF WORK
39.—HOME BASED WORK
An employee may make application to the College to engage in home based work subject to the College’s Home Based
Work policy.
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40.—TRAVELLING ALLOWANCE
40.1 This clause replaces Clause 42. —Travelling Allowance of the Government Officers’ Salaries, Allowances and
Conditions Award in its entirety.
40.2 An employee who travels on official business will be
reimbursed reasonable expenses on the basis of the production of receipts for reasonable expenses. Reasonable expenses
will include but not be limited to accommodation costs, purchase of meals as necessary, and cost of transport to destination.
40.3 In addition to clause 40.2—Travelling Allowance
above, an employee will be reimbursed reasonable incidental
expenses such as train, bus and taxi fares, official telephone
calls, laundry and dry cleaning expenses, on production of
receipts.
40.4 If on account of lack of suitable transport facilities, an
employee necessarily engages reasonable accommodation for
the night prior to commencing travelling on early morning
transport the employee will be reimbursed the actual cost of
such accommodation.
40.5 Reimbursement of expenses will not be suspended
should an employee become ill whilst travelling, provided
leave for the period of such illness is approved in accordance
with provisions of Clause 28.1—Sick Leave of this Agreement, and the employee continues to incur accommodation,
meal and incidental expenses.
40.6 Reimbursement claims for travelling in excess of 14
days in one month will not be passed for payment by a certifying employee unless the Managing Director has endorsed the
account.
40.7 An employee who is relieving at or temporarily transferred to any place within a radius of fifty (50) kilometres
measured from the employee’s headquarters will not be reimbursed the cost of midday meals purchased, but an employee
travelling on duty within that area which requires absence from
the employee’s headquarters over the usual midday meal period will be, on the production of receipts, for each meal
necessarily purchased, provided that—
40.7.1 such travelling is not a normal feature in the performance of the employee’s duties; and
40.7.2 such travelling is not within the suburb in which
the employee resides.
41.—TRANSFER
41.1 The College may transfer, at the same level of classification, an officer from one office, post or position within the
College to another such office, post or position, for which
that officer possesses the appropriate qualifications and skills,
provided the College considers it to be in its interests to do so.
Such transfers include the transfer of an employee from one
campus of the College to another campus of the College.
41.2 The decision to transfer will be equitable and free from
bias.
41.3 If the College transfers an employee in accordance with
subclause 41.1 of this Clause it will comply with the following—
41.3.1 The transfer will be at the employee’s current classification level;
41.3.2 The transfer will not result in a loss of the employee’s continuity of service;
41.3.3 The transfer will not change the tenure of the
employee;
41.3.4 The College’s and employee’s needs will be taken
into account in the transfer decision. The employee’s needs include distance of new work site from
place of residence, skills, qualification and experience of the employee, requirement to undertake
training to perform the duties of the new position.
41.3.5 The employee will be notified of the transfer decision and arrangements. The College will give
the employee at least four weeks notice of intention to transfer.
41.3.6 Policies relating to transfer will be documented,
equitable, free from bias, applied consistently and
accessible to College employees.
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41.3.7 The decisions and processes relating to transfer
will embody the principles of natural justice including access to documentation specifically
relating to the particular employee’s transfer, explanation as to the reasons for the transfer and
consultation with the employee where their input
is taken into consideration;
41.3.8 The transfer decision will be capable of review;
and
41.3.9 The appropriate confidentiality will be observed.
41.4 The College must adhere to the Public Sector Standards in Human Resource Management standard regarding
transfer.
41.5 The College will act in accordance with the report and
implement any recommendations of a reviewer selected by
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the Commissioner for Public Sector Standards to investigate
any suspected breach of standard in accordance with s.15 of
the Public Sector Management (Review Procedures) Regulations 1995.
41.6 If the College does not act in accordance with and implement the recommendations of the reviewer selected by the
Commissioner for Public Sector Standards, the College will
be in breach of the Agreement.
41.7 Should an application for a breach of the Public Sector
Standard relating to Transfer be lodged with the Managing
Director within 15 days of an employee being notified of a
decision to transfer and a review of the transfer be carried out,
the status quo will remain until such time as the reviewer has
made recommendations.

SCHEDULE A: SALARIES
ENTERPRISE BARGAINING AGREEMENT 2000
SCHEDULE A

LEVEL

Column A—
Column B—
Current Annual
Date of
Salary Rates
Registration
1.5%

Column C—
Column D—
Annual Salary
Annual Salary
New Fortnightly as at First Pay New Fortnightly as at First Pay New Fortnightly
Rate
Period on or
Rate
Period on or
Rate
After March 15,
After March 15,
2001
2002
1.5%
3%*

LEVEL 1
Age 16
Age 17
Age 18
Age 19
Age 20
YEAR 1
YEAR 2
YEAR 3
YEAR 4
YEAR 5
YEAR 6
YEAR 7
YEAR 8
YEAR 9

12,900
15,075
17,585
20,355
22,858
25,110
25,883
26,656
27,423
28,196
28,968
29,857
30,471
31,380

13,094
15,301
17,849
20,660
23,201
25,487
26,271
27,056
27,834
28,619
29,403
30,305
30,928
31,851

501.99
586.62
684.30
792.09
889.49
977.12
1,007.20
1,037.28
1,067.13
1,097.21
1,127.25
1,161.85
1,185.74
1,221.11

13,290
15,531
18,117
20,970
23,549
25,869
26,665
27,462
28,252
29,048
29,844
30,759
31,392
32,328

509.52
595.42
694.56
803.97
902.83
991.78
1022.31
1052.84
1083.14
1113.67
1144.16
1179.28
1203.53
1239.43

13,689
15,997
18,660
21,599
24,255
26,645
27,465
28,286
29,099
29,920
30,739
31,682
32,334
33,298

524.80
613.29
715.40
828.09
929.92
1021.53
1052.98
1084.43
1115.63
1147.08
1178.49
1214.65
1239.63
1276.61

LEVEL 2
YEAR 1
YEAR 2
YEAR 3
YEAR 4
YEAR 5

32,468
33,302
34,179
35,105
36,074

32,955
33,802
34,692
35,632
36,615

1,263.45
1,295.91
1330.03
1,366.07
1,403.77

33,449
34,309
35,212
36,166
37,164

1282.40
1315.34
1349.98
1386.56
1424.83

34,453
35,338
36,268
37,251
38,279

1320.88
1354.80
1390.48
1428.15
1467.58

LEVEL 3
YEAR 1
YEAR 2
YEAR 3
YEAR 4

37,407
38,445
39,515
40,614

37,968
39,022
40,108
41,223

1,455.65
1,496.04
1,537.68
1,580.44

38,538
39,607
40,709
41,842

1477.48
1518.48
1560.74
1604.15

39,694
40,795
41,931
43,097

1521.81
1564.03
1607.56
1652.27

LEVEL 4
YEAR 1
YEAR 2
YEAR 3

42,120
43,301
44,516

42,752
43,951
45,184

1,639.05
1,685.00
1,732.28

43,393
44,610
45,861

1663.63
1710.28
1758.27

44,695
45,948
47,237

1713.54
1761.59
1811.02

LEVEL 5
YEAR 1
YEAR 2
YEAR 3
YEAR 4

46,855
48,437
50,080
51,785

47,558
49,164
50,831
52,562

1,823.30
1,884.86
1,948.80
2,015.15

48,271
49,901
51,594
53,350

1850.65
1913.14
1978.03
2045.38

49,719
51,398
53,141
54,951

1906.17
1970.53
2037.37
2106.74

LEVEL 6
YEAR 1
YEAR 2
YEAR 3
YEAR 4

54,526
56,390
58,305
60,338

55,344
57,236
59,180
61,243

2,121.81
2,194.35
2,268.87
2,347.98

56,174
58,094
60,067
62,162

2153.64
2227.26
2302.90
2383.20

57,859
59,837
61,869
64,027

2218.25
2294.08
2371.99
2454.69

LEVEL 7
YEAR 1
YEAR 2
YEAR 3

63,454
65,610
67,956

64,406
66,594
68,975

2,469.23
2,553.13
2,644.42

65,372
67,593
70,010

2506.27
2591.43
2684.09

67,333
69,621
72,110

2581.46
2669.17
2764.61
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LEVEL

LEVEL 8
YEAR 1
YEAR 2
YEAR 3
LEVEL 9
YEAR 1
YEAR 2
YEAR 3
CLASS 1
CLASS 2
CLASS 3
CLASS 4
LEVEL 2/4
YEAR 1 (2.1)
YEAR 2 (2.3)
YEAR 3 (2.5)
YEAR 4 (3.2)
YEAR 5 (4.1)
YEAR 6 (4.3)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
Column A—
Column B—
Current Annual
Date of
Salary Rates
Registration
1.5%
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Column C—
Column D—
Annual Salary
Annual Salary
New Fortnightly as at First Pay New Fortnightly as at First Pay New Fortnightly
Rate
Period on or
Rate
Period on or
Rate
After March 15,
After March 15,
2001
2002
1.5%
3%*

71,769
74,500
77,887

72,846
75,618
79,055

2,792.80
2,899.07
3,030.87

73,938
76,752
80,241

2834.69
2942.56
3076.34

76,156
79,054
82,648

2919.73
3030.84
3168.63

82,117
84,975
88,234

83,349
86,250
89,558

3,195.48
3,306.69
3,433.51

84,599
87,543
90,901

3243.41
3356.30
3485.02

87,137
90,170
93,628

3340.71
3456.98
3589.57

93,162
98,090
103,016
107,945

94,559
99,561
104,561
109,564

3,625.28
3,817.05
4,008.74
4,200.54

95,978
101,055
106,130
111,208

3679.66
3874.30
4068.87
4263.55

98,857
104,086
109,314
114,544

3790.05
3990.53
4190.93
4391.46

32,468
34,179
36,074
38,445
42,120
44,516

32,955
34,692
36,615
39,022
42,752
45,184

1,263.45
1,330.03
1,403.77
1,496.04
1,639.05
1,732.28

33,449
35,212
37,164
39,607
43,393
45,861

1282.40
1349.98
1424.83
1518.48
1663.63
1758.27

34,453
36,268
38,279
40,795
44,695
47,237

1320.88
1390.48
1467.58
1564.03
1713.54
1811.02

OTHER
Job Skills Trainees 19,625
19,919
763.68
20,218
775.14
20,825
798.39
Under 21
16,593
16,842
645.70
17,095
655.38
17,607
675.04
* The payment of this increase is subject to the approval of the Cabinet Standing Committee on Labour Relations

SCHEDULE B: PRODUCTIVITY IMPROVEMENTS
PRODUCTIVITY IMPROVEMENT PLAN
Staff will actively participate in the development and implementation of a Productivity Improvement Plan/s (PIP/s) as
determined by the Managing Director.
PIPs may be developed at the College or Campus level, or
any combination as determined by the Managing Director.
The PIP/s may involve changes to work practices, but will
not involve changes to award/agreement/enterprise bargaining agreement employment conditions.
Subject to the approval of the Cabinet Standing Committee
on Labour Relations, a 3% pay increase will be paid to employees from the first pay period on or after 15 March 2002
for productivity improvements.
SCHEDULE C: SIGNATORIES OF PARTIES TO THE
AGREEMENT
The following signatories are authorised to sign this Agreement.
Signatories
.............Signed...............
Date 20/12/2000
Employer—
Malcolm Goff, Managing Director of Challenger TAFE,
on behalf of the Governing Council
Signed for and on behalf of the Civil Service Association of
Western Australia (Inc) by
.............Signed...............
Date 20/12/2000
Common Seal
Mr Dave Robinson, Branch Secretary,
Civil Service Association WA Inc
SCHEDULE D: ALPHABETICAL LISTING OF
PROVISIONS
Annual Leave
Annual Leave Loading
Annual Leave Travel Concessions
Arrangement
Availability of Agreements
Breaches of Discipline
Casual Employment
Ceremonial/Cultural Leave
Christmas Closedown

Compassionate Leave
Consultation Provisions
Definitions
Dispute Resolution Procedure
Emergency and Community Service Leave
Flexitime
Higher Duties
Home Based Work
Hours of Work
Long Service Leave
No Further Claims
Number of Employees Covered
Objectives of the Agreement
Parental Leave
Parties Bound
Past Productivity
Payment Arrangements
Productivity Improvements
Public Holidays
Relationship to Awards/Agreements
Repayments of Overpayments
Salaries
Salary Packaging
Scope
Self Funded Work Breaks
Short Leave
Sick Leave and Family/Carer’s Leave
Signatories of Parties to the Agreement
Substandard Performance
Term of Agreement and Renegotiation
Title
Transfer
Travelling Allowance
Variation of Allowances
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COMBINED ROOFING/BLPPU AND THE CMETU
COLLECTIVE AGREEMENT 2000.
No. AG151 of 2000.
2000 WAIRC 00026
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE WESTERN AUSTRALIAN
BUILDERS’
LABOURERS,
PAINTERS & PLASTERERS UNION
OF WORKERS , CONSTRUCTION,
MINING, ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH V KARO
HOLDINGS PTY LTD TRADING AS
COMBINED ROOFING INDUSTRIES
CORAM
COMMISSIONER J F GREGOR
DELIVERED
TUESDAY, 11 JULY 2000
FILE NO/S
APPLICATION AG 151 OF 2000
________________________________________________________________________________

Result
Registered Agreement by consent
Representation
Applicant/
Appellant
Mr P Joyce for the applicant
Respondent
No appearance for the respondent
_________________________________________________________________________

Combined Roofing/BLPPU and the CMETU Collective
Agreement 2000
Order.
HAVING heard Mr P Joyce on behalf of the (the applicant)
and there being no appearance on behalf of (the respondent)
and by consent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby
orders—
THAT the agreement made between Combined Roofing/BLPPU and the CMETU Collective Agreement 2000
to be registered in terms of the following schedule as an
Industrial Agreement and replaces Combined Roofing/
BLPPU and the CMETU Collective Agreement 1999 No.
AG 222 of 1998.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
———
Schedule.
1.—TITLE
This agreement shall be known as the Combined Roofing/
BLPPU and the CMETU Collective Agreement 2000.
2.—ARRANGEMENT
Clause No.
Title
1
Arrangement
2
Parties and Persons Bound
3
Application
4
Relationship to Parent Award
5
Period of Operation
6
Classification Structures & Rates of Pay
7
Industry Standards
8
Sick Leave
9
Negotiation of a Subsequent Agreement
10
Application of Project Agreements
11
Fares and Travelling Allowance
12
Seniority
13
All In Payments
14
Pyramid Sub-Contracting
15
Dispute Settlement Procedure
16
Safety Dispute Resolution
17
Amenities
18
Training and Related Matters
19
Drug & Alcohol, Safety & Rehabilitation Program 20
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Clothing & Safety Footwear
21
Income Protection
22
Accident Pay
23
Union Membership
24
Y2K
25
Signatories to the Agreement
26
Appendix A—Drug & Alcohol, Safety and Rehabilitation
Appendix B—Site Allowance
3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Karo Holdings Pty Ltd
Trading As Combined Roofing Industries (hereinafter referred
to as “the company”), the Western Australian Builders’ Labourers, Painters and Plasterers Union of Workers and the
Construction Mining Energy Timberyards Sawmills and
Woodworkers Union of Australia—WA Branch (hereinafter
referred to as “the unions”) and all employees of the company
eligible to be members of the unions.
4.—APPLICATION
This agreement shall apply to all employees of the company
engaged on work with a minimum contract value of $200,000,
or where the Principal Contractor has a current Industrial
Agreement with the BLPPU or CMETU.
This agreement shall apply in Western Australia only. There
are approximately 3 employees covered by this agreement.
5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read
and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (hereinafter referred to as “the award”).
2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agreement shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.
6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay period commencing on or after November 1st 1999 and shall
remain in force until the 1st of November, 2002.
7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid
according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)

Labourer Group 1
Labourer Group 2
Labourer Group 3
Plaster, Fixer
Painter, Glazier
Signwriter
Carpenter/Roofer
Bricklayer
Refractory
Bricklayer
Stonemason
Rooftiler
Marker/Setter Out
Special Class T

Previous
EBA Rate
Hourly
Rate $

1st November
1999
Hourly
Rate $

1st November
2000
Hourly
Rate $

1st November
2001
Hourly
Rate $

17.15
16.56
16.12
17.82
17.42
17.80
17.93
17.75

18.01
17.39
16.93
18.71
18.29
18.69
18.85
18.63

18.91
18.26
17.78
19.65
19.20
19.62
19.79
19.61

19.86
19.17
18.67
20.63
20.16
20.63
20.78
20.59

20.38
17.93
17.62
18.46
18.69

21.40
18.82
18.50
19.38
19.62

22.47
19.76
19.43
20.35
20.61

25.59
20.75
20.40
21.37
21.64

APPRENTICE RATES
Previous
1st
1st
1st
EBA November November November
Rate
1999
2000
2001
Hourly
Hourly
Hourly
Hourly
Rate
Rate
Rate
Rate
$
$
$
$

Plasterer, Fixer
Year 1
Year 2 (1/3)
Year 3 (2/3)
Year 4 (3/3)

7.48
9.81
13.37
15.69

7.86
10.29
14.03
16.46

8.25
10.81
14.74
17.29

8.66
11.35
15.47
18.15

Painter. Glazier
Year 1 (.5/3/5)
7.32
Year 2 (1/3), (1.5/3.5) 9.58
Year 3 (2/3), (2.5/3.5) 13.06
Year 4 (3/3), (3.5/3.5) 15.33

7.68
10.06
13.72
16.10

8.06
10.56
14.40
16.90

8.47
11.09
15.12
17.74
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Previous
1st
1st
1st
EBA November November November
Rate
1999
2000
2001
Hourly
Hourly
Hourly
Hourly
Rate
Rate
Rate
Rate
$
$
$
$

Signwriter
Year 1 (.5/3.5)
Year 2 (1/3, 1.5/3.5)
Year 3 (2/3. 2.5/3.5)
Year 4 (3/3, 3/5/3.5)

7.48
9.78
13.35
15.66

7.85
10.28
14.02
16.45

8.24
10.79
14.72
17.27

8.66
11.35
15.47
18.15

Carpenter/Roofer
Year 1
Year 2 (1/3)
Year 3 (2/3)
Year 4 (3/3)

7.54
9.86
13.45
15.78

7.92
10.37
14.14
16.59

8.31
10.88
14.84
17.42

8.73
11.43
15.59
18.29

Bricklayer
Year 1
Year 2 (1/3)
Year 3 (2/3)
Year 4 (3/3)

7.46
9.76
13.31
15.62

7.82
10.25
13.97
16.39

8.24
10.79
14.71
17.26

8.65
11.32
15.44
18.12

Stonemason
Year 1
Year 2 (1/3)
Year 3 (2/3)
Year 4 (3/3)

7.54
9.86
13.45
15.78

7.92
10.37
14.14
16.59

8.31
10.88
14.84
17.42

8.73
11.43
15.59
18.29

Rooftiler
6 months
10.04 10.54
11.07
11.62
2nd 6 months
11.04
11.59
12.17 12.78
Year 2
12.90 13.55
14.23 14.94
Year 3
15.14 15.90
16.70 17.54
3. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.
4. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.
5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.
Date
CPI Limit
Additional Payment
June 2001
5%
1% (paid 1/9/2001)
June 2001
6%
2% (paid 1/9/2001)
June 2002
5%
1% (paid 1/9/2002)
June 2002
6%
2% (paid 1/9/2002)
8.—INDUSTRY STANDARDS
Redundancy
In addition to the current payment, the company shall increase the contributions on behalf of each employee into the
Western Australian Construction Industry Redundancy Fund
to the following sums on a weekly basis—
Rate on signing
$50
Rate as of 1/05/2001
$60
Superannuation
(i) The Company will make a payment of $60 per week per
employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.
The Company will advise all employees subject to the Agreement of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.
Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Building Unions Superannuation Scheme (the “C+BUSS”).
In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.
In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
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will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.
(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification allowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance,
leading hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work undertaken during ordinary hours of work, including fares and travel.
9.—SICK LEAVE
For sick leave accrued after the date of signing this agreement the following will apply—
(a) The Company’s employees shall have the option of
converting 100% of accrued sick leave entitlement
to a cash payment on termination
(b) If an employee who has been terminated by the Company without exercising the above option is
re-engaged within a period of six months, the unpaid balance of sick leave shall continue from the
date of re-engagement.
(c) Where the Company has signed a previous Agreement with the Union that also allowed for the
conversion to cash payment on termination for accrued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.
(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.
10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT
The parties agree to commence negotiations for a new collective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to conclude
these negotiations prior to the nominal expiry date. These negotiations shall be conducted on a collective basis between all
of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.
11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in the
employer’s business and every part thereof throughout Western Australia until 1st November 2002 except where the
company commences work on a project where a site agreement to which the union is a party exists that provides for
higher rates of pay and conditions.
2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.
12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment
shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.
13.—SENIORITY
1. The parties agree the continuity of employment is desirable wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.
2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.
3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.
4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
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re-engagement by the Company. Where an employee is reengaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.
14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in
payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.
2. It is agreed that where a breach of this clause is discovered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the commencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.
3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be notified when specialist sub-contractors are to be engaged.
15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a
sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-contractor.
2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.
3. Further provided that when a sub-contract is let for labour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.
4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.
5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the parties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken no industrial action shall occur.
16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should
be dealt with as close to its source as possible.
2. An employee or the union delegate should initially submit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representative of the company.
3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.
4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the matter
with the nominated representative of the employer.
5. Whilst the above procedures are being followed work
should continue as normal.
6. This procedure is to be followed in good faith and without unreasonable delay by any party.
7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the parties—
• referred to the Western Australian Industrial Relations Commission for conciliation and if required
arbitration. The Commissions decision will be accepted by all parties subject to legal rights of appeal;
or
• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the
parties, for determination.
8. This dispute settlement procedure does not apply to health
and safety issues.
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9. Nothing in the above procedure or this agreement shall
prevent employees taking industrial action on issues of industry, state or national significance.
17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe
operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and correct use of all personal protective equipment. The company
recognises its responsibilities to provide a safe and healthy
workplace.
2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.
3. No person shall dismiss a safety complaint. Any complaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—
(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety representative.
(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.
(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.
(iv) While there is disagreement on the ruling of the company safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.
(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to undertake an inspection of the disputed area for the
purpose of resolving any such matter.
(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolution of the dispute.
(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.
(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.
(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.
18.—AMENITIES
1. The parties agree that it is the responsibility of the company to ensure that the amenities prescribed by the Award are
provided as a minimum. Where, however, that standard is not
maintained due to an action or event beyond the control of the
company, the union agrees that the company should be allowed reasonable time in which to rectify the problem. If the
company acts promptly to rectify the problem, there should
be no interruption to work from industrial stoppages, bans
and limitations.
2. In all instances, the following procedure shall be observed.
3. A uniformly high standard of amenities and facilities such
as ablution blocks, change rooms, crib sheds, etc. shall be
provided.
4. All Sheds shall be weatherproof and soundly constructed
to an approved standard with sufficient windows and doors,
adequate ventilation and lighting. They must have a floor above
ground level and be lined on ceilings and walls.
5. Mess Shed/s fitted with fly screens are provided for exclusive use of workers and not for the storage of employers’
equipment, tools and materials.
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6. Shed/s shall provide not less that 0.75 square metres of
floor space per person employed at any one time, provided
that the area be not less than 4.65 square metres. Fixtures,
other than tables and chairs, shall not be included when calculating floor space.
7. Where 5 or more persons are employed at one time, the
floor area shall not be less than 9 square metres.
8. Adequate facilities are to be provided for warmth and for
drying clothes eg. strip heaters.
9. Provided that 20 or more persons are employed on the
site at any one time, the employer shall provide a separate
shed or sheds for messing, which shall be of such dimension
as to provide not less than 0.75 square metres of floor space
per person.
10. Where less than 20 persons are employed on site, Regulation 3.20—Workplace Facilities of the Occupational Safety
and Health Regulations 1996 shall apply to provisions of
messing and changing facilities.
11. In the changing facilities, separate clothes-hanging facilities for each person employed are to be provided (coat hooks
only to be used).
12. In the changing facilities, sufficient seating accommodation for the changing of work apparel is to be provided.
13. In the messing facilities, sufficient tables with fixed
washable laminated or vinyl surface, and seating for the taking of meals, are to be provided.
14. Food warming facilities to be supplied, together with a
supply of cool, clean water conveniently accessible, as well
as boiling water at meal/rest breaks.
15. Receptacle for garbage with bin liner and rat and fly
proof is to be supplied in mess area, and emptied regularly.
16. A washable vinyl floor surface in all facilities is to be
provided.
17. Shelving is to be supplied in the mess shed for storage
(cups, lunch bags, etc).
18. All facilities are to be cleaned and disinfected on a regular basis.
19. All mess sheds shall be supplied with reverse cycle airconditioning.
20. Toilet blocks shall be soundly constructed and roofed
with weatherproof material. The floor of each toilet shall be
well-drained and constructed of concrete, bricks and cement,
or other approved materials which shall be impervious to water. Every toilet shall be well lighted by natural or artificial
light and shall be ventilated. Each toilet shall have a hinged
door, capable of being fastened on the inside, lift seats/flaps
and toilet paper.
21. Where practicable, toilets to be connected to sewerage
before commencement of the job.
22. Toilet/urinal location to be conveniently accessible to
employees, but not so close as to cause a nuisance to those
persons.
23. Where necessary, portable water seal toilets of an approved standard are to be provided and regularly serviced.
24. Conveniently accessible toilets and urinals are to be distributed every 5th floor on multi-storey constructions.
25. Toilets and urinals are to be washed daily with disinfectant and kept in clean, hygienic condition.
26. Adequate washing facilities, suitably drained, and was
basins/troughs are to be supplied with running water.
27. Soap and towels are to be supplied.
28. The following toilet/urinal ratio shall be applied in respect to all employees—
Employees
Toilets
Urinals
1—5
1
Nil
6—10
1
1
11—20
2
2
21—35
3
4
36—50
4
6
51—75
5
7
76—100
6
8
NB. For each additional 20 persons or part thereof up to
200 persons or part thereof up to 200 persons, one additional
urinal and one additional toilet is required. For each additional 35 persons or part thereof in excess of 200 persons, one
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additional urinal and one additional toilet is required. If a slab
urinal is provided, each 600mm shall be regarded as one urinal.
19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 November 2001.
2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year prorata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.
The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.
The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.
An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.
For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.
Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.
3. The Company will actively encourage employees to seek
formal recognition of their skills (recognition of prior learning), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Certificates.
20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM
The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.
21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee
by the Company, upon the completion of five working days.
(a) 1 pair safety boots, to be replaced on a fair wear and
tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair
wear and tear basis.
(c) 1 bluey jacket for each employee employed during the
period 1 April to 31 October. (One issued per year)
2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.
22.—INCOME PROTECTION
The Company agrees to insure employees covered by this
Agreement for injury and sickness. The scheme is to be negotiated between the parties
23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay
where the employee receives an injury for which weekly payments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Compensation and Rehabilitation Act 1981, as amended.
2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compensation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s ordinary wage under this Agreement.
3. The Company shall pay accident pay during the incapacity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.
24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all employees covered by the agreement, to be financial members of the
Unions.
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25.—Y2K
On the following key dates the Company will issue written
records of accrued entitlements to each employee. The accrued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anniversary date—
• 31 December 1999
• 28 February 2000
• 31 December 2000
• 28 February 2001
26.—SIGNATORIES
Mr K Reynolds
Common seal over
name.
Date: 12/06/00
CMETU
Mr J McDonald
Common seal over
name
Date: 13/06/00
The Company: Mr M Muller
Common Seal
Date: 02/06/00
BLPPU

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM
1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a
safety hazard to themselves and all other persons in the
workplace.
2. FOCUS
* Site safety and the involvement of the site safety committee
* Peer intervention and support
* Rehabilitation
3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or
alcohol will not be allowed to work until that person
can work in a safe manner.
(b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer representatives.
(c) There will be no payment of lost time to a person
unable to work in a safe manner.
(d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.
(e) For the purposes of disciplinary action a warning
shall be effective for a period of 12 months from the
date of issue.
(f) A worker having problems with alcohol and or other
drugs—
• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended treatment to maintain the protection
of this program.
• Will be entitled to sick leave or leave without
pay while attending treatment.
4. IMPLEMENTATION
To assist with the adoption and implementation with this
policy the company will—
(a) Clearly state its endorsement of the BTG Drug and
Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a
representative of the BTG Drug and Alcohol Program to address a meeting of employees to discuss
and endorse the program.
(c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety committee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.
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APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties to this agreement
and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sector of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.
2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any industrial or certified agreements made in conjunction with the award
which does not prescribe a site allowance.
3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.
4. Site Allowance Formula
At the commencement of a project the particular site allowance to apply shall be determined in accordance with the
following formula—
4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value
Site Allowance
Up to $520,000
NIL
Above $520,000 to $2.17m $1.90
Above $2.17m to $4.55m
$2.25
Over $4.55m
$2.85
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value
Site Allowance
Up to $520,000
NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m
$1.90
Over $4.55m
$2.45
4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value
Site Allowance
Up to $520,000
NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m
$1.90
Over $4.55m
$2.45
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value
Site Allowance
Up to $520,000
NIL
Above $520,000 to $2.17m $1.60
Above $2.17 m to $4.55m $1.80
Over $4.55m
$2.05
The site allowance on projects which are a combination of new and renovation work shall be governed
by the majority of work involved. For example, where
the majority of work is new work, then the site allowance appropriate to new work shall be paid for
all employees on the project.
4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as
defined)
Project Contractual Value
Site Allowance
Up to $1 m
NIL
Above $1 m to $2.17m
$1.30
Above $2.17m to 6m
$1.60
Above $6m to $11.98m
$1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m
$2.55
“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-

464

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.
“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.
Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the boundary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.
“Project Contractual Value”—shall be deemed to mean the
value of all tendered work which falls under the scope of the
principal contractor’s contract.
5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the preceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the nearest five cents.
6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.
7. The agreed site allowance once set pursuant to this agreement shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signatories. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.
8. It is acknowledged that on certain projects a site agreement may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—
– Disputes Procedures
– Occupational Health and Safety Procedures
– Demarcation Procedures
– First Aid Provisions and On-Site Amenities
and the union will not unreasonably refuse to continue to discuss such matters if raised by the principal contractor.
9. This agreement does not apply to resource development
projects or civil and engineering projects.
10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discussions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.
11. It is a term of this agreement that all site allowance agreements entered into prior to this date will be honored by all
parties and will continue to apply for the life of the particular
project.
12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.
13. Productivity Allowance
In return to increase productivity and/or timely completion
of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.
14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per
hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
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height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).
15. Provision of Canteen
It is agreed that canteen accommodation shall be provided
where a project exceeds $35 million in values and where the
operation of the canteen is financially self supporting in respect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.
16. Provision of Nurse
It is agree that a qualified nurse shall be engages where the
forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstanding that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The requirement for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.
17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.
18. Application to Apprentices
The rates prescribed in this agreement shall apply to all apprentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enterprise Bargaining Agreement, being—
1st year
42%
2nd year
55%
3rd year
75%
4th year
88%
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Result

Registered Agreement
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Order.
HAVING heard Mr T Kucera (of Counsel) and with him Mr J
Craig on behalf of the Applicant and Mr J Aguino for the
Respondent, and by consent, the Commission pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—
THAT the agreement made between the two parties
lodged in the Commission on 4 January 2001 entitled
Crane Aluminium Systems Balcatta Enterprise Agreement
2000 be registered as an Industrial Agreement.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
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CRANE ALUMINIUM SYSTEMS BALCATTA
ENTERPRISE BARGAINING AGREEMENT 2000
Schedule.
1.—PREAMBLE
The parties to this Agreement recognise the need—
(a) to remunerate employees fairly for their contribution to the Company and to improve the quality of
working life and to reward employees for productivity gains; and
(b) to improve the productivity, efficiency and flexibility of the business to provide excellent customer
service.
2.—APPLICATION
The Agreement applies to Crane Enfield Pty Ltd trading as
Crane Aluminium Systems at 12 Cressall Road, Balcatta, WA
6021 and to all current and future employees who are employed
under the terms of the Metal Trades (General) Award No 13 of
1965, who are or are eligible to become members of the Automotive, Food, Metals, Engineering, Printing and Kindred Union. At
the time of the making of the Agreement there are an estimated
11 employees to be covered by the Agreement.
3.—PARTIES BOUND
Crane Enfield Pty Ltd trading as Crane Aluminium Systems
at 12 Cressall Road, Balcatta, WA 6021.
The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian
Branch (the Union).
Employees of Crane ALUMINIUM Systems currently employed in manufacturing and distribution occupations that are
covered by the Metal Trades (General) Award No 13 of 1965.
Its terms and conditions apply only to employees of Crane
Aluminium Systems, Balcatta and have no necessary relevance
to similar operations in the same industry or operations in any
other industry.
4.—PERIOD OF OPERATION
This Agreement shall operate for a period of 18 months from
1 November, 2000.
5.—RENEWAL OF AGREEMENT
The parties agree to commence discussions for a subsequent
agreement at a time no less than 3 months prior to the expiry
date of this Agreement.
6.—RELATIONSHIP TO PARENT AWARD
(a) This Agreement should be read in conjunction with the
Metal Trades (General) Award No 13 of 1965.
(b) Where there is any inconsistency between the Agreement and the Award this Agreement shall prevail to the extent
of such inconsistency.
7.—WAGE INCREASES DURING THIS AGREEMENT
The following wage increases will apply during this Agreement—
• A 4% base wage increase from 1 November, 2000
• A 2% base wage increase from 1 November, 2001
8.—NO EXTRA CLAIMS
It is a term of this Agreement that the Company, the Union,
and all employees bound by this Agreement will not pursue
any extra claims, Award or over Award for the life of this Agreement except where consistent with a National Wage
determination.
9.—WPA’S, AWA’S
The Company agrees not to introduce any form of individual
contracts or collective WPA’s to existing or new employees
during the course of this Agreement.
10.—COMMITMENT TO PERMANENT EMPLOYEES
The Company affirms its commitment to a permanent
workforce. Both parties acknowledge that casual labour may
be required during peak work periods or in the event of illnesses within the Company’s permanent workforce. In meeting
this requirement, the Company affirms that—
• No existing employee will lose their job due to the
use of casual labour
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• Casuals will be paid the proper rate as per this Agreement, plus the appropriate loading if applicable
11.—DISPUTE RESOLUTION PROCEDURE
(a) Where a question, dispute or difficulty arises the matter
shall be initial discussed and resolved between the immediate
supervisor, the employee and, if so desired, his/her Union
delegate.
(b) If the matter remains unresolved after the process described in sub-clause (a) hereof has been followed, the Union
delegate shall discuss and attempt to resolve the dispute with
the Operations Manager.
(c) If still unresolved, the matter shall be referred to a Senior Management Representative and the full-time Union
Official. The parties shall then initiate steps to resolve the grievance as soon as possible.
(d) While the steps outlined in sub-clauses (a), (b) and (c)
hereof are being followed, industrial action shall not be taken.
A minimum of seven (7) days is allowed to undertake discussion as outlined in (a), (b) and (c) to solve the dispute.
(e) If, after step (c), the matter is not resolved, either party
may refer the matter to the Western Australian Industrial Relations Commission.
(f) The parties will give each other earliest possible notice
of any issue or problem which has the potential of giving rise
to a question, dispute or difficulty. All relevant facts will be
recorded and clearly identified throughout these procedures.
(g) Bans or limitations will not be placed on the performance of work while procedures outlined in this Clause are being
followed and all actions shall be in accordance with Safe
Working Practice and consistent with established custom and
practices of the Enterprise.
(h) Before referring the question, difficulty or dispute to the
Commission the parties are to confer amongst themselves in
an attempt to resolve the matter.
12.—HOURS OF WORK
It is agreed that employees will work a 38 hour week and
that the application of these hours may be changed only by
agreement. The current spread of hours is 6.00 a.m. to 6.00
p.m. and it is acknowledged that the current hours of work are
eight (8) hours per day, Monday to Thursday, and six (6) hours
on Friday (1.00 p.m. finish).
It is recognised by all parties that the current six (6) hour
day on Friday can have a detrimental impact on customer service. Consequently, the employees agree to more flexible
working hours, which will include some employees working
up to 5.00 p.m. on Friday on a rostered basis. To facilitate this
a weekly schedule will be prepared by the Distribution Manager or his deputy.
In addition and subject to demand, the employees commit
to working a reasonable amount of overtime, i.e. 4 to 5 hours
per week.
13.—INCOME PROTECTION INSURANCE
The Company agrees to implement a process of payroll deduction to facilitate payment for employees wishing to avail
themselves of IUS Income Protection insurance.
14.—PRODUCTIVITY MEASURES
The parties to this Agreement recognise the need for an ongoing commitment to skill development, efficiency,
productivity and the competitiveness of the business.
To this end the parties agree to the establishment of Key
Performance indicators to be measured during the course of
this Agreement and used as the basis for a productivity matrix
that may be incorporated into the next EBA. A consultative
committee comprising two (2) members of the management
team and two (2) members elected by the employees will meet
to establish, monitor, and review these measures.
15.—REDUNDANCY
Notwithstanding Clause 32A of the Award, in the event an
employee’s employment is terminated as a result of redundancy, and in addition to any other redundancy provisions
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that might be agreed, he/she will be entitled to receive severance pay in accordance with the following schedule—
Period of Continuous Service
Severance Pay
Less than 1 year
Nil
1 year but less than 2 years
4 weeks’ pay at ordinary time earnings
2 years but less than 3 years
6 weeks’ pay at ordinary time earnings
3 years but less than 4 years
7 weeks’ pay at ordinary time earnings
4 years and over
2 weeks’ pay at ordinary time earnings
for each completed
year of service
This payment would be capped at a maximum payment of
twenty (20) weeks’ ordinary time earnings.
In addition to the above payment, it is agreed that, in the
event of redundancy, Long Service Leave eligibility will be
calculated on the basis of pro rata after 5 years of continuous
service.

Order.
HAVING heard Ms L O’Brien on behalf of the applicant and
Ms S Jackson on behalf of the Australian Liquor, Hospitality
and Miscellaneous Workers’ Union, Western Australian
Branch and by consent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—
(1) THAT the Education Department of Western
Australia Miscellaneous Employees Enterprise
Bargaining Agreement 2000 as filed in the Commission on 2 January 2001 in the terms of the following
schedule be and is hereby registered as an industrial
agreement.
(2) THAT the Education Department of Western
Australia (Education Assistants—ALHMWU)
Enterprise Bargaining Agreement 1998, AG 296 of
1996 be and is hereby cancelled.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.

16.—UNION TRAINING LEAVE
The Company agrees to provide the appointed union delegate, or deputy, paid leave to attend training on union related
matters subject to the following conditions—
(a) Training will be limited to five (5) days per annum,
for the appointed delegate or deputy only.
(b) A minimum of one (1) week’s written notice will be
given to the Company.
(c) The union will consult with management to ensure
that such training does not occur during peak operational periods.

Schedule.
PART 1.—APPLICATION OF AGREEMENT
1.—TITLE
This agreement shall be known as the Education Department of Western Australia Miscellaneous Employees
Enterprise Bargaining Agreement 2000.

17.—RECLASSIFICATION
The Company agrees to review the classification of workers
performing duties outside of their defined category. This review will commence at a mutually agreeable date commencing
no earlier than 1 August, 2001.
SIGNATORIES TO AGREEMENT
.............Signed...................
Signed for and on behalf of Crane Enfield Pty Ltd
t/a Crane Aluminium Systems
Date: 5/12/00
.............Signed................... Common Seal
Signed for and on behalf of The Automotive, Food, Metals,
Engineering, Printing and Kindred Industries Union of
Workers—Western Australian Branch
Date: 02/01/01

EDUCATION DEPARTMENT OF WESTERN
AUSTRALIA MISCELLANEOUS EMPLOYEES
ENTERPRISE BARGAINING AGREEMENT 2000.
No. AG 1 of 2001.
2001 WAIRC 01989
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
MINISTER FOR EDUCATION &
OTHER, APPLICANT
v.
(NOT APPLICABLE), RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
FRIDAY, 19 JANUARY 2001
FILE NO/S
AG 1 OF 2001
CITATION NO. 2001 WAIRC 01989
_______________________________________________________________________________

Result
Representation
Applicant

Registration of Agreement.
Ms L O’Brien
Ms S Jackson on behalf of ALHMWU

Respondent
_______________________________________________________________________________

2.—ARRANGEMENT/INDEX
PART 1.—APPLICATION OF AGREEMENT
1 TITLE
2 ARRANGEMENT/INDEX
3 PARTIES BOUND
4 SINGLE BARGAINING UNIT
5 DURATION
6 RELATIONSHIP TO AWARD AND PREVIOUS
AGREEMENTS
7 SCOPE OF AGREEMENT
8 NO FURTHER CLAIMS
9 ALIGNMENT OF INDUSTRIAL AGREEMENTS
10 AUDIT 4% SECOND TIER AND 1989 SEP
11 PREVENTION OF DISCTIMINATION
12 DEFINITIONS
PART 2.—AWARD CONSLIDATION
13 CONSOLIDATION OF AWARDS
PART 3.—PRODUCTIVITY IMPROVEMENTS &
REFORM INTIATIVES
14 OBJECTIVES OF PRODUCTIVITY IMPROVEMENT
15 STRATEGIES AND INITIATIVES DEVELOPED
TO ACHIEVE OBJECTIVES
16 REFORM INITIATIVES
17 FLEXIBLE WORKING HOURS INITIATIVE
18 MULTISKILLING INITIATIVE
19 PROFESSIONAL AND CAREER DEVELOPMENT INITIATIVE
20 PERFORMANCE MANAGEMENT INITIATIVE
21 STAFF MEETINGS INITIATIVE
22 GARDENING REFORM INITIATIVES
PART 4.—TYPES OF EMPLOYMENT
23 GENERAL EMPLOYMENT
24 PERIOD OF PROBATION
25 CASUAL EMPLOYMENT
26 FIXED TERM EMPLOYMENT
27 PART TIME EMPLOYMENT
28 PERMANENCY AND TENURE
PART 5.—CATERING AND TEA ATTENDANTS
29 HOURS
30 UNIFORMS AND LAUNDERING
31 PROTECTIVE CLOTHING
32 EMPLOYEES EQUIPMENT
33 TRAVELLING FACILITIES
34 PART TIME EMPLOYEES
35 SALARIES
36 SERVICE PAY
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PART 6.—EDUCATION ASSISTANTS
37 HOURS OF WORK
38 PROGRESSION
PART 7.—WAGES & ASSOCIATED ALLOWANCES
39 ANNUAL LEAVE LOADING
40 DEFERRED SALARY SCHEME
41 HIGHER DUTIES ALLOWANCE
42 SALARY PACKAGING
43 WAGE INCREASES
PART 8.—PUBLIC HOLIDAYS AND LEAVE OF
ABSENCE
44 DEFENCE FORCE TRAINING
45 CANDIDATES FOR PARLIAMENT
46 CLEARANCE OF ACCRUED ANNUAL LEAVE
47 COMPASSIONATE/BEREAVEMENT LEAVE
48 CULTURAL/CEREMONIAL LEAVE
49 EFFECT OF WORKERS’ COMPENSATION ON
LEAVE
50 EMERGENCY SERVICES
51 EMPLOYEE FUNDED EXTRA LEAVE
52 INTERNATIONAL SPORTING EVENTS LEAVE
53 FAMILY CARERS LEAVE
54 LEAVE WITHOUT PAY
55 LOAL GOVERNMENT LEAVE
56 PARENTAL LEAVE
57 PORTABILITY OF ENTITLEMENTS
58 WITNESS AND JURY SERVICE
PART 9.—IMPROVING THE WORKING
ENVIRONMENT
59 IMPROVING THE WORKING ENVIRONMENT
PART 10.—CHANGE MANAGEMENT &
CONSULTATION
60 CHANGE MANAGEMENT
61 NOTIFICATION OF CHANGE
PART 11.—GRIEVANCES & DISPUTE SETTLEMENT
62 GRIEVANCE RESOLUTION PROCEDURE
63 DISPUTE SETTLEMENT PROCEDURE
PART 12.—SIGNATURE
64 SIGNATURE OF PARTIES TO AGREEMENT
3.—PARTIES BOUND
The parties to this Agreement are the Minister for Education and the Australian Liquor, Hospitality and Miscellaneous
Workers’ Union, Western Australian Branch.
4.—SINGLE BARGAINING UNIT
4.1 This Agreement has been negotiated through a Single
Bargaining Unit (SBU).
4.2 The SBU comprises representatives from the Education
Department of Western Australian and the Union.
5.—DURATION
5.1 This Agreement takes effect from the date upon which it
is registered and shall remain in force for 12 months after the
date of registration.
5.2 Upon expiry, the Agreement will continue until replaced.
The parties shall meet at least 3 months prior to its expiry to
negotiate a replacement Agreement. The parties aim to complete a replacement Agreement 1 month prior to the expiry of
this Agreement.
6.—RELATIONSHIP TO AWARD AND PREVIOUS
AGREEMENTS
6.1 This Agreement shall replace the following Agreement,
which had application to the parties to this Agreement prior
to the registration of this Agreement—
• Education Department of Western Australia
(Education Assistants—ALHMWU) Enterprise
Bargaining Agreement 1998.
6.2 This Agreement shall be read in conjunction with the—
• Miscellaneous Government Conditions and Allowances Award No A4 of 1992;
• Teachers’ Aides Award No R4 of 1979;
• Cleaners and Caretakers (Government) Award No
32 of 1975;
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• Child Care Workers (Education Department) Award
No A20 of 1984;
• Children Services (Government) Award 1989—
Award No. A29 of 1985;
• Catering Employees and Tea Attendants (Government) Award 1982;
• Gardeners (Government) Award No A16 of 1983,
and;
• Cleaners and Caretakers (Government) Award, 1975
No. 32 of 1975 and Gardeners (Government) Award
No. A16 of 1983—Commission in Court Session
Order, 20 April 1998 (No. CR 168 of 1996).
6.3 The conditions prescribed in this Agreement shall, to
the extent of any inconsistency, prevail over the terms prescribed in the above listed Awards and Order.
7.—SCOPE OF AGREEMENT
7.1 This agreement shall apply to the Australian Liquor,
Hospitality and Miscellaneous Workers’ Union, Western Australian Branch, its members and those eligible to be members,
who are employed in the Education Department of Western
Australia.
7.2 It is estimated that 6,600 employees will be covered by
this Agreement.
8.—NO FURTHER CLAIMS
This Agreement incorporates past productivity to the date of
registration. Except by agreement between the parties, no further
claims shall be made during the term of this Agreement.
9.—ALIGNMENT OF INDUSTRIAL AGREEMENTS
It is the intention of the parties to this Agreement to work
towards an Enterprise Bargaining Agreement that has broader
application to the Department. In particular, the Union will
participate in a Single Bargaining Unit with the Civil Service
Association Inc.
10.—AUDIT 4% SECOND TIER AND 1989 SEP
The parties agree that matters arising from previous industrial agreements or award changes emanating from the
“Restructuring and Efficiency Principle” of 1987, and the
Structural Efficiency Principles of the 1988 and 1989 National
and State Wage Cases shall not be counted when considering
the productivity benefits and salary improvements arising from
this Agreement.
11.—PREVENTION OF DISCRIMINATION
11.1 It is the intention of the parties to this Agreement to
achieve the principles of the Equal Opportunity Act 1984 by
helping to prevent and eliminate discrimination and harassment on the basis of race, sex, marital status, pregnancy,
impairment, religious or political conviction, age, and family
responsibility or family status. The parties recognise that
achieving these principles may require differential treatment
of specific individuals and/or groups in circumstances provided for under the Act.
11.2 Accordingly, in fulfilling their obligations the parties
will make every endeavor to ensure that neither the award and
this Agreement’s provisions nor their operation are directly or
indirectly discriminating in their effects.
11.3 All employees have an obligation not to engage in or
condone any behaviour, which could be deemed to be discriminatory, including in the provision of educational services.
11.4 Employees engaging in discrimination or harassment
on the grounds of gender, sexuality, impairment or race will
be subject to disciplinary action.
12.—DEFINITIONS
12.1 In this Agreement unless otherwise specified—
“Agreement” means the Education Department of
Western Australia Miscellaneous Employees Enterprise Bargaining Agreement 2000.
“Department” means the Education Department of
Western Australia.
“Employee” means, for the purpose of this Agreement,
those employees referred to in Clause 7—Scope.
“Employer” means the Minister for Education, or
successor.
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“Government” means the State Government of Western
Australia.
“Minister” means the Minister or Ministers of the Crown
responsible for the administration of the Department.
“Union” means the Australian Liquor, Hospitality and
Miscellaneous Workers’ Union, Western Australian
Branch.
“WAIRC” means the Western Australian Industrial
Relations Commission.

PART 2.—AWARD CONSOLIDATION
13.—CONSOLIDATION OF AWARDS
13.1 The parties agree that it is desirable for all employees
covered by this Agreement to be employed pursuant to one
award and industrial agreement with, where possible, common conditions of employment.
13.2 The parties aim to complete the common award/agreement within 12 months of the registration date of this
Agreement. Notwithstanding, it is the intention of the parties
to aim to complete the classification structure by 31 July 2001.
13.3 The parties seek to have a common classification structure, wherever possible, aligned to the Government Officers,
Salaries’ Allowances and Conditions Award (1989) and Education Department Ministerial Officers’ Salaries Allowances
and Conditions Award 1983. The parties agree that a common classification structure is premised upon employees
working a 32.50/37.50 hour week, examination of the absorption of skill and disability based allowances currently paid to
employees, and common accrual of leave entitlements for all
employees.
13.4 The parties agree to develop a timetable to ensure the
process is concluded by a suitable date for implementation in
a replacement industrial agreement. To ensure agreed timelines
are adhered to, the parties will seek the assistance of the Commission to oversee the process. In particular the parties shall
report to the Commission each quarter on, or around the following dates—
• 31 January 2001
• 30 April 2001
• 31 July 2001
• 31 October 2001
13.5 Where the parties are unable to reach agreement on
issues pertaining to the development of the consolidated
Award/Agreement the assistance of the Commission shall be
sought in accordance with the following—
• Three months prior to the expiry of this Agreement
the parties agree to embark upon a process of conciliation to attempt to resolve issues in dispute only.
• Issues that are unable to be resolved via conciliation
will be referred to arbitration for final determination. Is is the intention of the parties to have any
arbitration process completed prior to the expiry of
the Agreement.
• The parties agree to cooperate in a process which
minimizes the “content of any arbitration”. Arbitration shall be restricted to issues which are in dispute.
• Nothing in this clause prevents the parties from appointing a facilitator to assist in the development of
a common award/agreement at any time throughout
the duration of this Agreement.
13.6 The parties agree that the implementation of the all
initiatives associated with the development of a consolidated
award and industrial agreement shall occur upon the registration of a replacement enterprise agreement. The
implementation of a new classification structure shall not precede the finalisation of all the terms and conditions of
employment for these employees.
PART 3.—PRODUCTIVITY IMPROVEMENTS &
REFORM INITIATIVES
14.—OBJECTIVES OF PRODUCTIVITY
IMPROVEMENT
14.1 The Education Department’s mission is to ensure that
students develop the understandings, skills and attitudes relevant to individual needs, thereby enabling them to fulfil their
potential and contribute to the development of our society.
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14.2 All staff strive for excellence in learning and teaching
and are committed to maximizing the educational achievements of all students and the maintenance of an appropriate
learning and teaching environment.
15.—STRATEGIES & INITIATIVES DEVELOPED TO
ACHIEVE OBJECTIVES
15.1 The parties are committed to the development and implementation of a broad agenda of initiatives designed to
increase efficiency and effectiveness of program and service
delivery of the Education Department.
15.2 The parties are committed to the development and implementation of productivity improvements which include, but
are not limited to—
• Customer focus;
• Changes to work practices;
• Continuous improvement;
• Review of, and implementation of, flexible application of employment conditions;
• Improvement of the management of staff performance;
• Current staffing practices; and
• Application of new technology.
16.—REFORM INITIATIVES
16.1 The parties agree that change will be implemented
through a gradual process which ensures that individual employees are not disadvantaged and is consistent with merit
and equity principles.
16.2 The parties acknowledge that consultation with employees will occur with respect to school based decisions which
directly affect them.
16.3 The parties agree to progress these workplace reforms
in accordance with the terms of this Agreement, which is expected to deliver significant enhancement to the efficiency and
effectiveness of school operations in the medium to long term.
16.4 The major initiatives are outlined below in clauses 1722.
17.—FLEXIBLE WORKING HOURS INITIATIVE
17.1 Employees covered by this Agreement may agree to
work flexible hours where these are implemented at the school
site, and where;
(a) an improved curriculum can be offered as a result;
or more effective and efficient use of resources occurs;
(b) consultation has occurred at a school level involving all stakeholders, including the Union, school
decision making groups, parents, students and whole
of school staff;
(c) issues such as duty of care, health, safety and welfare, equity and other legislative requirements have
been allowed for;
(d) workload, career aspirations and family circumstances have been allowed for;
(e) individual circumstances have been fully and reasonably considered; and
(f) the distribution of hours is equitable.
17.2 Specifically excluded from these arrangements are
longer working hours, overtime and split shifts except where
provided for in the relevant award.
17.3 Arrangements for working of flexible hours as provided for in this clause shall be subject to the agreement of an
employee. No employee shall be coerced into working flexible hours.
17.4 Notwithstanding the above, where it is considered necessary to provide more economic operations, the Director-General
may authorize the operation of alternative working arrangements
in a school. The continuing operation of any alternative working
arrangements, so approved, will depend on the Director-General
being satisfied that the efficient functioning of the school is being enhanced by its operation.
17.5 The parties agree that employees may, by agreement
with all parties, to meet the needs of individual Remote Teaching Service schools, vary the school year and hours per day to
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take into account educational, cultural, climate and local factors. The Principal will negotiate school hours and days of
attendance and the employees will be consulted and have a
choice of undertaking these changes without being coerced
into taking the changes. The total hours worked in any one
year will still equal the total hours that would have been worked
if the school year had not been varied by this agreement.
18.—MULTISKILLING INITIATIVE
18.1 The parties are committed to allowing employees to be
deployed in a way that will best address the needs of the
worksite. Employees agree to carry out such duties as are within
the limits of the employee’s skills, competencies and training.
This could include the allocation of specific duties and/or temporary secondment to other positions in the worksite.
18.2 The parties to this Agreement will develop worksite
multiskilling for employees and such development will include the following—
(a) objective(s) and guidelines for the multiskilled position;
(b) boundaries of the position;
(c) rosters of work
(d) lines of accountability;
(e) adjustment, if any, to normal work; and
18.3 The multiskilling proposal should not compromise any
duty of care or occupational health and safety standards or
requirements.
19.—PROFESSIONAL AND CAREER
DEVELOPMENT INITIATIVE
19.1 Professional and Career Development will be based
on a focus on both current and future job needs, career path
planning, recognition of each employee’s prior learning and
building on this through the acquisition of new skills. It is
agreed that accredited training is important to the development of employee skills and that relevant training shall be
accessible wherever practicable.
19.2 Employees will be provided with opportunities for appropriate training and development during school hours (where
applicable).
19.3 Each employee’s prior learning will be recognized and
built upon through the acquisition of new skills. Accredited
training shall be used wherever possible.
19.4 Principals will ensure that all employees party to this
Agreement have equitable access to Professional Development
through the provisions of the School Grant in any school year.
20.—PERFORMANCE MANAGEMENT INITIATIVE
20.1 The parties agree to a performance management process which will involve all employees and which will confirm
expectations between employees and their supervisors about
professional responsibilities.
20.2 Performance Management will be linked to worksite
outcomes and the Department’s Strategic Plan. The Performance Management Agreement will be in accordance with the
provisions of the Department’s Performance Management
Policy.
20.3 The objective of the Performance Management Agreement is to—
(a) enhance the professional development of employees;
(b) assist all employees to understand the role,
accountabilities and performance standards that are
expected of them;
(c) provide all employees with feedback and constructive support to improve performance and enhance
an atmosphere of mutual trust, loyalty and support;
and
(d) provide employees with appropriate training and development to assist in the achievement of corporate
business objectives.
20.4 The parties agree that any training which is required to
be taken by the employees under the Performance Management Agreement will be fully funded and resourced by the
Department.
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20.5 Each worksite will undertake the following procedures
in regard to the operation of Performance Management—
(a) That each worksite will be required to establish a
plan to show the process and time line to implement
Performance Management for all employees.
(b) That worksites will be required to provide adequate
resourcing to ensure all employees have appropriate
training to undertake performance management.
(c) Worksites will ensure ongoing support for the professional growth and development of employees
(d) All staff will need to take part in school decision
making and be part of the performance management
and professional development process.
(e) Initial contact between the Worksite Manager and
the employee will be on a one-to-one basis with the
option of bringing in an independent representative
when and if the need arises at any stage hereafter of
the performance management process.
(f) Information regarding individual performance management should be current for a two year period only
with the information being non-transferable upon
commencement of a new position either internally
or externally. The Education Assistant has the option to continue current performance management
or undertake new performance management with the
commencement of a new Worksite Manager.
(g) It is the responsibility of the Worksite Manager to
provide accurate and concise written feedback to the
employees after each meeting within five (5) working days.
20.6 The parties agree that this clause shall only be applicable to Education Assistants.
21.—STAFF MEETINGS INITIATIVE
21.1 Employees shall, if required, attend whole of staff meetings outside of student instructional time.
20.2 Such meetings shall be held on the following basis—
(a) there will be no suspension of the instructional program for the purpose of conducting whole of staff
meetings;
(b) a minimum of two whole of staff meetings per term
will be held, the length of these meetings will be on
a needs basis;
(c) the agenda, venue and timing of meetings will be
determined in full and proper consultation with all
staff of a school. Equity considerations such as family responsibility, professional and personal
development commitments and flexible hours arrangements shall be considered in the decision
making process. The final responsibility to ensure
meetings occur rests with the Principal;
(d) whole of staff meetings may include discussion
groups, workshops and sub-committee meetings;
(e) meetings that do not involve the whole of staff may
be accommodated during instructional time, where
they can be timetabled, and subject to a school’s capacity to enable staff to attend, as long as the meeting
does not infringe on the school’s instructional program, and;
(f) staff who do not work on the day of or the time of
the staff meeting cannot be required to attend but
may choose to do so.
21.3 The parties agree that this clause shall only be applicable to Education Assistants.
22.—GARDENING REFORM INITIATIVES
22.1 The Department and the Union have developed and
agreed to the following reform initiatives to achieve efficiencies
in the provision of gardening services by allowing greater flexibility and productivity in the delivery of these services.
22.2 Gardening efficiencies will be achieved by—
(a) continuing the implementation of the automatic irrigation program and the associated system
maintenance;
(b) providing a conservation focus to the gardening service through the implementation of utilities
management strategies, and;
(c) undertaking a review of the gardening formula.
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PART 4.—TYPES OF EMPLOYMENT
23.—GENERAL EMPLOYMENT
23.1 The employer may direct an employee to carry out such
duties as are within the limits of the employee’s skill, competence and training, including work, which is incidental or
peripheral to the employee’s main tasks or functions.
23.2 A person may be appointed full time or part time—
(a) on a fixed term, or
(b) permanent basis.
23.3 A person may be appointed on a casual basis.

28.4 A joint committee shall be formed for this purpose,
and to examine the mechanisms for monitoring compliance
with relevant policies and shall commence meeting within a
month of the date of registration of this Agreement. Agreed
outcomes will be implemented.

24.—PERIOD OF PROBATION
24.1 All employees appointed by the employer shall initially be employed on a probationary period not exceeding 3
months, unless otherwise determined by the Chief Executive
Officer.
24.2 At any time during the period of probation the employer may annul the appointment and terminate the services
of the employee by the giving of one week’s notice or payment in lieu thereof.
24.3 Prior to the expiry of a probationary period of employment,
(a) the appointment shall be confirmed, or
(b) the employee shall remain on probation for a further
period as determined by the employer, but shall not
exceed a further 3 months, or
(c) the appointment shall be terminated for unsatisfactory performance.

29.—HOURS
29.1 Effective from the registration date of this Agreement
the ordinary hours of work shall continue to be an average of
38 per week provided that ordinary hours are worked within a
daily spread of 12 hours. Any daily spread of ordinary hours
beyond 12 shall only be by agreement of the employee.
29.2 This provision shall render subclause 8(1)(d) of the
Catering Employees and Tea Attendants (Government) Award
1982 No. A34 of 1981 obsolete.

25.—CASUAL EMPLOYMENT
25.1 Definition
A casual employee shall mean an employee engaged by the
hour for a period not exceeding 4 weeks in any period of engagement, as determined by the employer.
25.2 Conditions of Employment
Casual employees shall receive a 20% loading in lieu of all
leave, allowances and other entitlements.
25.3 Termination of Casual Employees
The employment of a casual employee may be terminated at
any time by the casual employee or the employer giving to the
other, one hour’s prior notice. In the event of an employer or
casual employee failing to give the required notice, one hour’s
wages shall be paid or forfeited.
26.—FIXED TERM EMPLOYMENT
26.1 The employer may employ persons on a fixed term
contract.
26.2 Employees appointed for a fixed term shall be advised
in writing of the terms of the appointment and such advice
shall, wherever possible, specify the dates of commencement
and cessation of employment.
27.—PART TIME EMPLOYMENT
27.1 Part time work is defined as work that is regularly undertaken for less than the designated full time hours.
27.2 Part time employees shall be entitled to the same entitlements as a full time employee on a pro rata basis in
accordance with hours worked.
27.3 At the time of engagement the employer and the regular part time employee will agree in writing, on a regular pattern
of work, specifying at least the hours worked each day, which
days of the week the employee will work and the actual starting and finishing times each day.
28.—PERMANENCY AND TENURE
28.1 The Education Department is committed to the engagement of employees on a permanent basis. Fixed term and casual
contracts will only be used to the extent that the position is
unable to be filled on an ongoing basis due to it being—
• For a defined and limited program of work, or
• A vacancy due to leave of absence.
28.2 Fixed term contracts, subject to the above caveat, will
be for the maximum possible duration.
28.3 The parties agree to explore the extent to which access
to permanency can and should be extended and applied, and
the tenure of fixed term contracts increased.

PART 5.—CATERING AND TEA ATTENDANTS
In addition to the terms and conditions of employment contained within this Agreement, the provisions provided in this
Part shall apply to persons governed by the Catering Employees and Tea Attendants (Government) Award 1982.

30.—UNIFORMS AND LAUNDERING
Effective from the registration date of this Agreement, employees shall no longer be paid an allowance, as outlined in
clause 27—Uniforms and Laundering of the parent Award,
for laundering.
31.—PROTECTIVE CLOTHING
Effective from the registration date of this Agreement, employees shall no longer be paid an allowance, as outlined in
clause 28(1)—Protective Clothing of the parent Award, for
washing dishes, or otherwise handling detergents, acids, soaps
or any other injurious substances.
32.—EMPLOYEES EQUIPMENT
Effective from the registration date of this Agreement, employees shall no longer be paid an allowance, as outlined in
clause 29—Employee’s Equipment of the parent Award, for
the supply of knives.
33.—TRAVELLING FACILITIES
Effective from the registration date of this Agreement, employees shall no longer be paid an allowance, as outlined in
clause 30—Travelling facilities of the parent Award, for conveyance to and/or from work.
34.—PART TIME EMPLOYEES
Effective from the registration date of this Agreement, employees shall no longer be paid an allowance, as outlined in
clause 12—Part Time Employees of the parent Award, for part
time work. Part time employment shall be in accordance with
clause 27—Part time Employment of this Agreement.
35.—SALARIES
All employees governed by this award shall receive an additional 15% wage increase upon the registration of this
Agreement.
36.—SERVICE PAY
36.1 Effective from the registration date of this Agreement
employees shall no longer receive an allowance premised upon
years of service as provided for in clause 22 (2) of the parent
Award.
36.2 Allowances provided for in clause 22(2) of the parent
Award shall be included within the classification structure for
employees as outlined in clause 43—Wage Increases, and form
part of the employees base salary upon which future wage
increases shall be based.
PART 6.—EDUCATION ASSISTANTS
37.—HOURS OF WORK
37.1 The minimum period of engagement on any one day
shall be 2 hours and the employee shall receive a minimum
payment for two hours whether the two hours are worked or
not.
37.2 For the term of this Agreement, 32.5 hours per week
shall be considered as the hours for a full time position for an
employee employed under the Teachers’ Aides’ Award, 1979.
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37.3 Any variations to the hours of work for Education Assistants shall be in accordance with the joint policy developed
by the parties “Education Assistants Variation of Employment
Levels”.
38.—PROGRESSION
38.1 Education Assistants shall initially be employed at Level
1.1 of the Classification Structure.
38.2 Where an Education Assistant resumes in the same role
after a break in service of less than 182 days, the employee
will commence on their previous rate.
38.3 Education Assistants shall progress through Level One
and Level Two of the classification structure by annual increments subject to satisfactory performance. That is an Education
Assistant, having completed 12 months at Level One, 4th year
of service, shall progress to Level Two, 1st year of service and
subsequently, 2nd, 3rd and 4th years of service, subject to
satisfactory performance.
38.4 The mechanism to be applied to progression from 1
January, 2000 shall be
(a) An Education Assistant will make an application to
their relevant school principal for progression in the
school year in which they will complete 12 months service at Level One, 4th year. Such application should be
made no later than 22 November in any year.
(b) The relevant school principal shall confirm that the
Education Assistants work performance is satisfactory and he/she is capable of exercising the
responsibilities and carrying out the duties of a Level
Two Education Assistant.
(c) The principal shall forward the appropriate information to the Department’s Staffing Directorate for
implementation.
(d) Nothing in this procedure shall prevent an Education Assistant from utilising the grievance procedure
as outlined in the Enterprise Agreement where the
Principal’s assessment is disputed.
The process as outlined above shall be the only
mechanism by which an Education Assistant may
progress from Level One to Level Two classification.
38.5 An Education Assistant who obtains a recognised qualification by the parties to this Agreement shall progress an
increment point. This provision shall only be applicable upon
the completion of one qualification.
38.6 Education Assistants who obtain a recognised qualification shall move to the next increment point in that level
from the first pay period on or after presenting that qualification to the employer. Progression shall not occur any earlier
from the date of presentation of the qualification.
38.7 Where an Education Assistant has obtained a recognised qualification and has moved to the next increment point,
the employee shall continue to be required to complete four
years service within Level One before progressing to Level
Two.
38.8 Education Assistants who progress to Level Two will
carry out the functions and duties as prescribed by the Role
Statement for Level 2.
38.9 Effective from the registration date of this agreement
all new employees will have an increment date in accordance
with their anniversary dates. Employees who currently have
an increment date of 1 January will retain that date. Notwithstanding, all anniversary increment dates shall be changed to
reflect periods that are not considered to be good service.
PART 7.—WAGES & ASSOCIATED ALLOWANCES
39.—ANNUAL LEAVE LOADING
39.1 Employees entitled to annual leave shall receive an
annual leave loading.
39.2 The annual leave loading shall be paid as a lump sum
amount in the first pay period of December. This will be an
amount equivalent to the loading which would have been paid
had the employee taken all the leave accruing for that calendar year.
39.3 The parties will negotiate arrangements for the payment of all accrued annual leave loading (where applicable)
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prior to 1 January 2001, to enable this payment to be made
within six months of the commencement of this agreement.
40.—DEFERRED SALARY SCHEME
40.1 Employees may apply to elect to receive over a fouryear period, 80% of the salary they would otherwise be entitled
to receive in accordance with Clause 43—Wage Increases of
this Agreement.
40.2 On completion of the 4th year, the employee will not
be required to attend for the next year and will receive an
amount equal to 80% of the salary entitled to in the fourth
year of deferment.
40.3 The four years of deferred salary need not be consecutive and an employee may withdraw from deferring their salary
at any time.
40.4 Where employee’s complete four years of deferred salary
and are not required to attend duty in the following year, the period of non-attendance shall not constitute a break in service but
not count as service for purposes of this Agreement.
41.—HIGHER DUTIES ALLOWANCE
41.1 An employee who is directed by the Chief Executive
Officer to act in an office which is classified higher than the
employee’s own substantive office and who performs the full
duties and accepts the full responsibility of the higher office
for a continuous period of five (5) consecutive working days
or more, shall, subject to the provisions of this clause, be paid
an allowance equal to the difference between the employee’s
own salary and the salary the employee would receive if the
employee was permanently appointed to the office in which
the employee is so directed to act.
41.2 Where the full duties of a higher office are temporarily
performed by two (2) or more employees they shall each be
paid an allowance as determined by the Chief Executive Officer.
41.3 An employee who is directed to act in a higher classified office but who is not required to carry out the full duties
of the position and/or accept the full responsibilities, shall be
paid such proportion of the allowance provided for in subclause
41.1 of this clause as the duties and responsibilities performed
bear to the full duties and responsibilities of the higher office.
Provided that the employee shall be informed, prior to the
commencement of acting in the higher classified office, of the
duties to be carried out, the responsibilities to be accepted
and the allowance to be paid.
41.4 The allowance paid may be adjusted during the period
of higher duties.
41.5 Where an employee who has qualified for payment of
higher duties allowance under this clause is required to act in
another office or other offices classified higher than the employee’s own for periods less than twenty consecutive working
days without any break in acting service, such employee shall
be paid a higher duties allowance for such periods: provided
that payment shall be made at the highest rate the employee
has been paid during the term of continuous acting or at the
rate applicable to the office in which the employee is currently acting—whichever is the lesser.
41.6 Where an employee is directed to act in an office which
has an incremental range of salaries such an employee shall
be entitled to receive an increase in the higher duties allowance equivalent to the annual increment the employee would
have received had the employee been permanently appointed
to such office; provided that acting service with allowances
for acting in offices for the same classification or higher than
the office during the eighteen (18) months preceding the commencement of such acting shall aggregate as qualifying service
towards such an increase in the allowance.
41.7 Where an employee who is in receipt of an allowance
granted under this clause and has been so for a continuous
period of twelve (12) months or more, proceeds on a period
of approved leave; of not more than four (4) weeks, the employee shall continue to receive the allowance for the period
of leave: This subclause shall also apply to an employee who
has been in receipt of an allowance for less than twelve (12)
months if during the employee’s absence no other employee
acts in the office in which the employee was acting immediately prior to proceeding on leave and the employee resumes
in the office immediately on return from leave.
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41.8 Where an employee who is in receipt of an allowance
granted under this clause proceeds on a period of leave in
excess of four (4) weeks, such employee shall not be entitled
to receive payment of such allowance for the whole or any
part of the period of such leave.
42.—SALARY PACKAGING
42.1 An employee may, by agreement with the employer,
enter into a salary packaging arrangement in accordance with
the Flexible Remuneration Packaging Scheme and Government Guidelines for Salary Packaging in the WA Public Sector
as amended from time to time.
42.2 Salary Packaging is an arrangement whereby the entitlement under this Agreement, contributing towards the Total
Employment Cost (as defined) of an employee, can be reduced
by and substituted with another, or total benefit.
42.3 For the purposes of this clause, Total Employment Cost
(TEC) is defined as the cost of salary and other benefits aggregated to a total figure or TEC, less the cost of Compulsory
Employer Superannuation Guarantee Contributions.
The TEC for the purpose of salary packaging, is calculated
by adding—
(a) The base salary;
(b) Other cash allowances,
(c) Non-cash benefits, e.g., superannuation, motor vehicle, etc;
(d) Fringe Benefits Tax liabilities currently paid; and
(e) Any variable components, performance based incentives (where they exist).
42.4 Where an employee enters into a salary packaging arrangement they will be required to enter into a separate written
agreement with the employer that sets out the terms and conditions of the arrangement.
42.5 The salary packaging arrangement must be cost neutral in relation to the total cost to the employer.
42.6 The salary packaging arrangement must comply with
relevant taxation laws and the employer will not be liable for
any additional tax, penalties or other costs payable or which
may become payable by the employee.
42.7 In the event of any increase or additional payments of
tax or penalties associated with the employment of the employee or the provision of employer benefits under the salary
packaging agreement, such tax, penalties and any other costs
shall be borne by the employee.
42.8 In the event of significant increases in Fringe Benefits
Tax liability or administrative costs relating to the arrangement under clause, the employee may vary or cancel a salary
packaging arrangement.
42.9 The cancellation of salary packaging will not cancel or
otherwise affect the operation of this Agreement.
42.10 An employer shall not unreasonably withhold agreement to salary packaging on request from an employee.
42.11 The Disputes Settlement Procedure contained in this
agreement shall be used as to resolve a dispute arising from
the operation of this clause. Where such a dispute is not resolved, the matter by be referred by either party to the Industrial
Relations Commission
43.—WAGE INCREASES
43.1 Employees will receive a 3% wage increase effective
from the first pay period on or after the registration date of
this Agreement.
43.2 Salaries shall be paid in accordance with the following
tables—
CLEANERS AND CARETAKERS (GOVERNMENT)
AWARD No. 32 of 1975
Classification
Current Weekly
Weekly + 3%
Level 1.1
452.21
465.78
Level 2.1
456.71
470.41
Level 2.2
460.51
474.32
Level 2.3
464.11
478.03
Level 3.1
464.51
478.45
Level 3.2
469.01
483.18
Level 3.3
473.81
488.02
Level 4.1
474.91
489.16
Level 4.2
479.01
493.38
Level 4.3
483.71
498.22
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Classification
Current Weekly
Weekly + 3%
Level 5.1
488.51
503.17
Level 5.2
492.81
507.59
Level 5.3
497.21
512.13
The salary step within the classification level shall mean all
service, irrespective of classification with the employer.
GARDENERS (GOVERNMENT) AWARD No. A16 of
1983
Classification
Current Weekly
Weekly + 3%
Level 2.1
463.71
477.62
Level 2.2
467.51
481.54
Level 2.3
471.01
485.14
Level 3.1
471.41
485.55
Level 3.2
475.91
490.19
Level 3.3
480.71
495.13
Level 4.1
481.91
496.37
Level 4.2
486.01
500.59
Level 4.3
490.71
505.43
Level 5.1
495.51
510.38
Level 5.2
499.81
514.80
Level 5.3
504.11
519.23
Level 6.1
530.51
546.43
Level 6.2
536.51
552.60
Level 6.3
541.51
557.76
The salary step within the classification level shall mean all
service, irrespective of classification with the employer.
CATERING EMPLOYEES AND TEA ATTENDANTS
(GOVERNMENT) AWARD 1982
Classification
Current Weekly
Weekly Rate
Date of
Registration
Tea Att Year 1
433.00
510.94
Year 2
438.57
517.51
Year 3
443.50
523.33
Kitchen Staff Year 1
433.00
510.94
Year 2
438.57
517.51
Year 3
443.50
523.33
Cook (other) Year 1
440.40
519.67
Year 2
445.97
526.24
Year 3
450.90
532.06
Cook (alone) Year 1
443.70
523.57
Year 2
449.27
530.14
Year 3
454.20
535.96
Cook (qualified) Year 1 461.20
544.22
Year 2
466.77
550.79
Year 3
471.70
556.60
The salary step within the classification level shall mean all
service, irrespective of classification with the employer.
TEACHERS’ AIDES AWARD No. R4 of 1979
(EDUCATION ASSISTANTS)
Hourly
Weekly
Hourly
Classification Current
Level 1.1
Level 1.2
Level 1.3
Level 1.4
Level 2.1
Level 2.2
Level 2.3
Level 2.4
Level 3.1
Level 3.2
Level 3.3
Level 3.4
Classification
Level 1.1
Level 1.2
Level 1.3
Level 1.4
Level 2.1
Level 2.2
Level 2.3
Level 2.4
Level 3.1
Level 3.2
Level 3.3
Level 3.4

Weekly
398.45
410.15
422.17
433.87
446.22
459.55
468.97
482.95
499.85
512.52
525.85
540.15
Current
Weekly
498.94
513.38
528.20
542.64
559.36
570.76
587.86
604.96
623.20
639.54
657.02
675.64

(32.50)
12.26
12.62
12.99
13.35
13.73
14.14
14.43
14.86
15.38
15.77
16.18
16.62
Hourly
(38)
13.13
13.51
13.90
14.28
14.72
15.02
15.47
15.92
16.40
16.83
17.29
17.78

+ 3%
410.40
422.45
434.84
446.89
459.61
473.34
483.04
497.44
514.85
527.90
541.63
556.35
Weekly
+ 3%
513.91
528.78
544.05
558.92
576.14
587.88
605.49
623.11
641.90
658.72
676.73
695.90

+ 3%
12.62
12.99
13.37
13.75
14.14
14.56
14.86
15.30
15.84
16.24
16.66

17.11
Hourly
+ 3%
13.52
13.91
14.31
14.70
15.16
15.47
15.93
16.39
16.89
17.33
17.80
18.31
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CHILD CARE WORKERS (EDUCATION DEPARTMENT) AWARD No. A20 of 1984
The rates of pay for Child Care Workers shall be
maintained at $17.10 per hour.
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(b) The employer shall approve leave for the employee and
the leave shall be deducted from accrued annual leave
or long service leave or be granted without pay.
(c) An employee who is not elected to the Parliament
shall resume duty with the employer on the next
working day following the date on which the approved leave expires.
(d) An employee who is elected to Parliament shall resign from his/her position with effect no later than
the close of business on the last working day preceding the date on which the employee becomes
entitled to receive the salary payable as a Member of
Parliament.
45.1.1 Commonwealth Parliament—
(a) An employee who intends to nominate as a candidate for election as a member of either House of
Parliament of the Commonwealth shall resign from
his/her position before nomination.
(b) Where the employer is satisfied that an employee
who—
(i) resigned pursuant to (a) hereof;
(ii) was a candidate in that election for Parliament,
and
(iii) was not elected at that election,
the employer may, on application by that person
within one week of the declaration of the result of
the election, re-appoint that person.
(c) A person re-appointed pursuant to (b) hereof shall be
appointed on the same classification and at the same
salary level that was paid immediately before the resignation took effect and shall be deemed to have
continued in employment on leave without pay during
the period from the day on which the resignation took
effect, to and including the day immediately preceding
the day the person was re-appointed.

PART 8.—PUBLIC HOLIDAYS & LEAVE OF
ABSENCE
44.—DEFENCE FORCE TRAINING
44.1 Subject to departmental convenience, leave of absence
may be granted by the Chief Executive Officer to an employee
who is a volunteer member of the Defence Force Reserves or
the Cadet Force for the purpose of attending a training camp,
school, class or course of instruction subject to the conditions
set out hereunder.
(a) Application for leave of absence for the above reasons, shall, in all cases, be accompanied by evidence
of the necessity for attendance. At the expiration of
the leave of absence granted, the employee shall furnish a certificate of attendance to the Chief Executive
Officer.
(b) An employee who is a member of the Defence Force
Reserves and the Cadet Force may only be granted
leave for attendance at one camp of continuous training and one additional special school, class or course
of instruction in the 12 month period.
(c) On written application, an employee shall be paid
salary in advance when proceeding on such leave.
44.2 Attendance at a Camp for Annual Continuous Obligatory Training
(a) An employee may be granted leave for a period not
exceeding 75 hours (10 days for teaching staffing)
in full pay in any period of twelve months commencing on July 1, in each year.
(b) If the Employee-in-Charge of a military unit certifies that it is essential for an employee to be at the
camp in an advance or rear party, a maximum of 30
extra hours on full pay may be granted in the twelvemonth period.
44.3 Attendance at One Special School, Class or Course of
Instruction
(a) In addition to the leave granted under subclause 44.2
of this clause a period not to exceed sixteen calendar days in any period of twelve months commencing
on July 1, in each year may be granted by the Chief
Executive Officer, provided the Chief Executive
Officer is satisfied that the leave required is for a
special purpose, and not for a further routine camp.
(b) In this circumstance, an employee may elect to utilise, where applicable, leave entitlements. However,
if the leave is not taken from other leave, salary during the period shall be at the rate of the difference
between the normal remuneration of the employee
and the defence force payments to which the employee is entitled if such payments do not exceed
normal salary. In calculating the pay differential, pay
for Saturdays, Sundays, Public Holidays and special rostered days off is to be excluded, and no
account is to be taken of the value of any board or
lodging provided for the employee.
(c) Leave without pay shall be granted if the defence
force payments exceed the normal pay of the employee.
44.4 The provisions of this clause do not apply to casual
employees.
44.5 Part-time employees shall receive the same entitlement
as full time employees, but payment shall only be made for
those hours that would normally have been worked but for the
leave.

47.—COMPASSIONATE/BEREAVEMENT LEAVE
47.1 Entitlement to bereavement
On the death of—
(a) the spouse or defacto spouse of an employee;
(b) the child or step-child of an employee
(c) parent, parent- in-law or step parent of an employee;
or
(d) any other person who, immediately before that persons death, lived with the employee as a member of
the employee’s family
the employee is entitled to paid bereavement leave of up to 2
days.
47.2 The days need not be consecutive.
47.3 Bereavement leave is not to be taken during a period
of any other kind of leave.
47.4 An employees shall not be entitled to claim payment
for compassionate leave on a day when that employee is absent on an Accrued Day Off.
47.5 An employee whilst on compassionate leave shall continue to accrue an entitlement to an Accrued Day Off.

45.—CANDIDATES FOR PARLIAMENT
45.1 State Parliament—
(a) An employee who nominates as a candidate for election as a member of either House of Parliament of
the State shall apply for leave to commence no later
than the date on which nominations of candidates
close and which shall end no earlier than the date on
which the election is conducted.

48.—CULTURAL/CEREMONIAL LEAVE
48.1 An employee who is legitimately required to be absent
from work for their tribal/ceremonial/cultural purposes shall
be entitled to take long service leave, annual leave (where
applicable) or leave without pay entitlements.
48.2 Ceremonial leave shall include leave to meet the employee’s customs and traditional law and to participate in tribal/
ceremonial/cultural activities.

46.—CLEARANCE OF ACCRUED ANNUAL LEAVE
46.1 The parties agree that the clearance of annual leave is
an important element of effective workforce planning.
46.2 The parties agree that annual leave accrued prior to 1
January 2000 will be acquitted prior to 1 July 2002.
46.3 Managers shall not unreasonably refuse leave applications. Employees unable to take accrued leave before 1 July
2002 must negotiate an alternative date with their immediate
supervisor.
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48.3 The employee shall give the employer reasonable notice prior to the absence of the intention to take such leave and
the length of the leave required
48.4 Ceremonial leave shall be available to but not limited
to Aborigines and Torres Strait Islanders.
48.5 The employer may request reasonable evidence of the
legitimate need for the employee to be allowed time off.
49.—EFFECT OF WORKERS’ COMPENSATION ON
LEAVE
49.1 Leave Accrual
Subject to the provisions of the State Government Wages
Employees Long Service Leave Order, any period which exceeds 26 weeks in one continuous period during which an
employee is absent on workers’ compensation, shall not count
as “service” for the purposes of accruing any form of leave
entitlements.
49.2 Annual Increments
Except where a salary increment is payable according to
age, any period of absence which exceeds 26 weeks in one
continuous period during which an employee is absent on
workers’ compensation shall not count as service for the purpose of salary progression.
49.3 Sick Leave Credits
Where an employee suffers a disability within the meaning
of Section 5 of the Workers’ Compensation and Rehabilitation Act 1981 which necessitates that the employee be absent
from duty, sick leave with pay shall be granted to the extent of
sick leave credits held by the employee. In accordance with
section 80(2) of the Workers’ Compensation and Rehabilitation Act 1981 where the claim for Workers’ Compensation is
decided in favour of the employee sick leave credits are to be
reinstated and the period of absence granted as sick leave without pay.
50.—EMERGENCY SERVICES
50.1 Leave for Emergency Services—
(a) Subject to (b) hereof employees who are volunteer
members of the State Emergency Services, the St
John Ambulance Brigade or Bush Fire Association
may be granted special leave with pay for absence
from duty to attend an emergency.
(b) The granting of such paid leave shall be subject to—
(i) The employee is not needed for the employer ’s own essential operations and/or
emergency services, and;
(ii) The voluntary organisation requiring the employee’s services certifies that the person is or
was required for the period of paid leave.
(c) The employer may approve leave to attend emergency service training or practice sessions on a leave
without pay basis but any application for paid leave
for this purpose will be considered on its merits.
51.—EMPLOYEE FUNDED EXTRA LEAVE
51.1 Subject to the approval of the Manager and relevant
Director, an employee (excluding Education Assistants) may
be entitled to an additional 4 weeks leave per annum in accordance with sub-clauses 2, 3, 4 and 5 below.
51.2 An employee may receive 48 weeks pay spread over
the full 52 weeks of the year.
51.3 The additional 4 weeks per year will not be able to be
accrued. In the event that the employee cannot take the leave,
his/her salary will be adjusted at the completion of the 12 month
period to take account of the time worked during the year that
was not included in salary.
51.4 The Department will ensure that superannuation arrangements and taxation effects are fully explained to the
employee by the relevant agency.
52.—INTERNATIONAL SPORTING EVENTS LEAVE
52.1 Special leave with pay may be granted by the Chief
Executive Officer to an employee chosen to represent
Australia as a competitor or official, at a sporting event, which
meets the following criteria—
(a) it is a recognised international amateur sport of national significance; or

81 W.A.I.G.

(b) it is a world or international regional competition;
and
(c) no contribution is made by the sporting organisation towards the normal salary of the employee.
52.2 The Chief Executive Officer shall make enquiries with
the Ministry of Sport and Recreation—
(a) whether the application meets the above criteria;
(b) the period of leave to be granted.
53.—FAMILY CARERS LEAVE
53.1 Use of sick leave
(a) Employees covered by this agreement may, with the
consent of the Department, use up to the equivalent
of 5 days per year of accrued sick leave in accordance with this clause, to provide care for another
person, subject to—
(i) the employee being responsible for the care
of the person concerned; and
(ii) the person concerned being a member of their
family.
(b) The definition of family shall be as provided for in
the WA Equal Opportunity Act 1984.
(c) The employee shall, wherever practicable, notify the
employer of the intention to take leave prior to the
absence. This notification shall include the reasons
for taking such leave and the estimated length of the
leave. If it is not practicable for the employee to give
prior notice of absence, the employee shall notify
the employer by telephone of such absence.
(d) The employee shall, if required, establish by production of a medical certificate or statutory
declaration, the nature of the illness of the person
concerned.
53.2 Other Leave for Family Purposes
An employee may elect, with the consent of the Department, to take unpaid leave, for the purpose of providing care
to a family member who is ill or to take annual leave (where
applicable) or long service leave in single day periods not
exceeding five days in any calendar year at a time or times
agreed between the employee and immediate supervisor.
54.—LEAVE WITHOUT PAY
54.1 Subject to the provisions of subclause 54.2 of this
clause, the employer may grant an employee leave without
pay for any period.
54.2 Every application for leave without pay will be considered on its merits and may be granted provided that the
following conditions are met—
(a) The work of the department is not inconvenienced;
and
(b) All other leave credits of the employee are exhausted.
54.3 An employee on a fixed term appointment may not be
granted leave without pay for any period beyond that employee’s approved period of engagement.
54.4 All leave without pay granted under this clause;
(a) does not count as good service; however
(b) does not constitute a break in continuous service
55.—LOCAL GOVERNMENT LEAVE
55.1 Leave to attend Local Government Meetings—
An employee who is a local government councilor may
be granted paid leave to attend regular council meetings
and standing committee meetings held during working
hours provided that in considering such an application
the employer shall have regard for the convenience of
such absence and shall not approve any such leave if any
additional cost to the employer is or may be incurred.
56.—PARENTAL LEAVE
56.1 Definitions
“Child” means a child of the employee under the age of
one year except for adoption of a child where “child’
means a person under the age of five years who is
placed with the employee for the purposes of adoption, other than a natural child, step-child of the
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employee or employee’s spouse, or a child who has
previously lived continuously with the employee for
a period of six months or more.
“Employee” includes full time, part time, permanent and
fixed term contract employees but does not include
casual employees.
“Spouse” includes a defacto or former spouse, except in
relation to the adoption of a child, which includes a
defacto spouse but does not include a former spouse.
“Defacto Spouse” means a person who is co-habiting with
another person as that person’s spouse, although not
actually married to that person.
“Replacement employee” is an employee specifically engaged to replace an employee proceeding on parental
leave.
56.2 Eligibility for Parental Leave
(a) An employee is entitled to a period of up to 52 consecutive weeks of unpaid parental leave in respect
of:
(i) the birth of a child to the employee or the
employee’s spouse/partner; or
(ii) the placement of a child with the employee
with a view to the adoption of the child by the
employee.
(b) An application for parental leave in respect of:
(i) The birth of a child shall be in the form approved by the employer and supported by a
certificate of a registered medical practitioner
stating the expected date of the birth of the
child; or
(ii) with respect to adoption, the employee must
produce to the employer either a statement
from an adoption agency or other appropriate
body of the presumed date of placement of
the child with the employee for adoption purposes or a statement from the appropriate
government authority confirming that the
employee is to have custody of the child pending application for an adoption order.
(c) Parental leave is to be available to only one employee
(partner) at a time in a single unbroken period,
except—
(i) where the employee applying for the leave is
not giving birth to a child, then they may take
one weeks leave at the birth of the child concurrently with parental leave taken by the
pregnant employee; or
(ii) one weeks leave immediately after a child has
been placed with them with a view to their
adoption of the child.
(iii) Where both partners are employed by the
employer, leave shall not be taken concurrently
except under special circumstances and with
the approval of the employer.
(d) The entitlement to parental leave is reduced by any
period of parental leave taken by the employee’s
spouse in relation to the same child where both partners are employed by the employer, except the period
of one week’s leave referred to in subsection 2(c).
(e) An employee adopting a child under the age of five
years shall be entitled to an unbroken period of up
to three weeks parental leave at the time of placement of the child and a further period of parental
leave up to a maximum of 52 weeks.
(f) An employee seeking to adopt a child shall be entitled to take two days unpaid leave for the purpose of
attending interviews or examinations required for the
adoption procedure. Employees working or residing outside the Perth metropolitan area are entitled
to an additional days leave. The employee may take
any paid leave entitlement in lieu of this leave. Where
paid leave is available to the employee, the employer
may require the employee to take such leave instead.
(g) An employee proceeding on parental leave may in
lieu of or in conjunction with parental leave, access
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accrued annual leave or accrued long service leave
for the whole or part of the period of parental leave
or extend the period of parental leave with such leave,
subject to the total amount of leave not exceeding
52 weeks.
(h) Subject to subclause 2(g) and 3(a) of this clause, an
employee on parental leave is not entitled to paid
sick leave and other paid award absences.
56.3 Special Parental Leave
(a) Where the pregnancy of an employee terminates after 28 weeks other than by the birth of a living child,
then the employee shall be entitled to such period of
paid sick leave or unpaid leave for a period certified
as necessary by a registered medical practitioner;
(b) Parental leave applied for but not commenced, shall
be cancelled where the pregnancy terminates other
than by the birth of a living child
(c) Where an employee is suffering from an illness not
related to the direct consequences of the pregnancy,
an employee may take paid sick leave to which she
is entitled in lieu of or in addition to special parental
leave.
(d) Where a pregnant employee not then on parental
leave suffers an illness related to her pregnancy, or
is required to undergo a pregnancy related medical
procedure, the employee may take any paid sick leave
to which she is entitled, or such further unpaid leave
for a period certified as necessary by a registered
medical practitioner. The aggregate of all parental
leave entitlements, including parental leave taken by
a spouse, may not exceed 52 weeks.
56.4 Notice and Variation
(a) The employee shall give not less than ten week’s
notice in writing to the employer of the date the
employee proposes to commence parental leave, and
stating the period of leave to be taken.
(b) The employee will not be in breach of clause 4(a) if
the failure to give the required period of notice is
because of the birth occurring earlier than expected,
the death of the mother of the child or spouse, other
compelling circumstances or by the requirement of
an adoption agency to accept earlier to later placement of a child.
(c) An employee proceeding on parental leave may elect
to take a shorter period of parental leave and may at
any time during that period of leave elect to reduce
or extend the period stated in the original application, provided that four weeks written notice is
provided.
(d) Where a female employee has given notice of her
intention to take parental leave, other than for adoption, the minimum period of absence on parental
leave shall commence six weeks before the expected
date of birth and end six weeks after the day on which
the birth has taken place. Where the employee provides a certificate of a registered medical practitioner
certifying that she is fit to continue or resume work,
the employer may approve of the employee taking
parental leave for a period that is less than the prescribed minimum period.
56.5 Transfer to Safe Job
(a) Where illness or risks arising out of pregnancy or
hazards connected with the work assigned to the
employee make it inadvisable for the employee to
continue in her present duties, the duties shall be
modified or the employee may be transferred to a
safe position of the same classification until the commencement of parental leave.
(b) If the transfer to a safe position is not practicable the
employer may require the employee to take leave
without pay for such period as is certified necessary
by a registered medical practitioner.
56.6 Replacement Employee
Prior to engaging a replacement employee the employer shall
inform the person of the temporary nature of the employment
and the entitlements relating to the return to work of the employee on parental leave.
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56.7 Return to Work
(a) An employee shall confirm the intention to return to
work by notice in writing to the employer not less
than four weeks prior to the expiration of the period
of parental leave.
(b) An employee on return from parental leave shall be
entitled to the substantive position that the employee
occupied immediately prior to proceeding on parental leave. Where an employee was transferred to a
safe job pursuant to sub-clause (5) of this Clause,
the employee is entitled to return to the substantive
position occupied immediately prior to the transfer.
(c) Where immediately before starting parental leave,
an employee was acting in a position or performing
duties on a temporary basis, subsection 7(b) of this
clause applies only in respect of the position held by
the employee immediately before taking the acting
or temporary position.
(d) Where the substantive position occupied by the employee no longer exists, the employee shall be entitled
to a position of the same classification level with
duties similar to that of the abolished position.
56.8 Effect of Parental Leave on the Employment Contract
(a) Fixed Term Contract
An employee employed on a fixed term contract shall
have the same entitlement to parental leave, however the period of leave granted shall not extend
beyond the term of that contract.
(b) Continuous Service
Absence on parental leave shall not break the continuity of service of an employee. However, it shall
not be taken into account in calculating the period
of service for any purpose under the relevant award
or this agreement.
(c) Conduct
For the period of Parental Leave the employee will
not engage in any conduct inconsistent with his or
her contract of employment
56.9 Termination of Employment
An employee on parental leave may terminate employment
at any time during the period of leave by written notice in
accordance with the relevant award.
56.10 Extended Parental Leave
(a) Subject to all other leave entitlements being exhausted, employees will be entitled to apply for leave
without pay following parental leave. This leave will
be referred to as “leave without pay following parental leave”.
(b) Any period of leave without pay must be applied for
and approved in advance and will be granted on a
year by year basis for a maximum of two years. Where
both parents are employees of the Department, the
total period of leave without pay following parental
leave will not exceed two years.
(c) Where an employee has leave without pay following parental leave, the employee will return to
employment to the same level but not necessarily to
the same position.
57.—PORTABILITY OF ENTITLEMENTS
57.1 Definitions
“employer” is defined as the Minister for Education
“previous employer” is defined as an employer in the Public
Service, as constituted pursuant to Section 34 of the
Public Sector Management Act 1994, statutory authorities listed in Schedule 1 of the Financial Administration
and Audit Act 1985, Houses of the Parliament of the
State under the separate control of the President or
Speaker or under their joint control, Health Education
Council, Nurses Board of Western Australia and any
Commonwealth instrumentality with whom the employee was employed immediately prior to becoming
an employee of the employer.
“Commonwealth instrumentality” is defined as—
(a) any department of the Australian public service;
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(b) any body constituted under an Act of the Parliament of the Commonwealth; or
(c) any body subject to the administration of a
Minister of the Crown in the right of the Commonwealth;
as the Minister for Education declares by notice in the
Government Gazette to be a Commonwealth instrumentality for the purposes of this subclause.
57.2 Portability of entitlements from previous employer to
the Education Department
The employer shall approve portability of pro rata long service leave held at the date the employee ceased employment
with their previous employer, provided that—
(a) the employee commences their employment with the
employer no later than one week after ceasing their
previous employment;
(b) the employee was not paid out all or part of the accrued leave entitlements held at the time of ceasing
that previous employment; and
(c) the employee was not terminated by the previous
employer for reasons, which did not require the previous employer to dismiss the employee without
notice.
57.3 Credits
(a) For the purpose of this subclause, service with the
previous employer shall be converted into service
by calculating the proportion that the service with
the previous employer bears to a full qualifying period in the accordance with the provisions that
applied in the previous employment and applying
that proportion to a full qualifying period in accordance with the provisions of this subclause.
(b) The employer may direct an employee to take the
leave, accrued while working for their previous employer, and may determine the date on which such
leave shall commence.
58.—WITNESS AND JURY SERVICE
58.1 Witness
(a) An employee subpoenaed or called as a witness to
give evidence in any proceeding shall as soon as practicable notify the manager/supervisor who shall
notify the Chief Executive Officer.
(b) Where an employee is subpoenaed or called as a witness to give evidence in an official capacity that
employee shall be granted by the Chief Executive
Officer leave of absence with pay, but only for such
period as is required to enable the employee to carry
out duties related to being a witness. If the employee
is on any form of paid leave, the leave involved in
being a witness will be reinstated, subject to the satisfaction of the Chief Executive Officer. The
employee is not entitled to retain any witness fee but
shall pay all fees received into Consolidated Revenue Fund. The receipt for such payment with a
voucher showing the amount of fees received shall
be forwarded to the Chief Executive Officer.
(c) An employee subpoenaed or called as a witness to
give evidence in an official capacity shall, in the event
of non-payment of the proper witness fees or travelling expenses as soon as practicable after the default,
notify the Chief Executive Officer.
(d) An employee subpoenaed or called as a witness on
behalf of the Crown, not in an official capacity shall
be granted leave with full pay entitlements. If the
employee is on any form of paid leave, this leave
shall not be reinstated as such witness service is
deemed to be part of the employee’s civic duty. The
employee is not entitled to retain any witness fees
but shall pay all fees received into Consolidated
Revenue Fund.
(e) An employee subpoenaed or called as a witness under any other circumstances other than specified in
subclauses 0 and 0 of this clause shall be granted
leave of absence without pay except when the employee makes an application to clear accrued leave
in accordance with award provisions.
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58.2 Jury
(a) An employee required to serve on a jury shall as
soon as practicable after being summoned to serve,
notify the supervisor/manager who shall notify the
Chief Executive Officer.
(b) An employee required to serve on a jury shall be
granted by the Chief Executive Officer employee
leave of absence on full pay, but only for such period as is required to enable the employee to carry
out duties as a juror.
(c) An employee granted leave of absence on full pay as
prescribed in subclause 0 of this clause is not entitled to retain any juror’s fees but shall pay all fees
received into Consolidated Revenue Fund. The receipt for such payment shall be forwarded with a
voucher showing the amount of juror’s fees received
to the Chief Executive Officer.
PART 9.—IMPROVING THE WORKING
ENVIRONMENT
59.—IMPROVING THE WORKING ENVIRONMENT
59.1 The employer and Union acknowledge that a preventative approach to occupational health issues is critical to the
maintenance of healthy workplaces.
59.2 During the life of this Agreement, the employer and
Union will continue to develop programs and strategies to
address the following areas—
(a) reduction in the incidence and duration of workplace
injury;
(b) reduction in the incidence of workplace stress; and
(c) improved data management and reporting systems.
59.3 At all workplaces covered by this Agreement, the employer shall, whenever practicable, ensure compliance with
the Occupational Safety and Health Act, including Regulations and Codes of Practice made under that Act and will work
towards implementation of the best achievable level of safety
and health.
59.4 The employer shall so far as practicable ensure that
employee’s workload, work conditions, job content and organisation do not lead to a deterioration of the physical or
mental health of that employee.
59.5 Where the need is identified, the Department will provide professional development for staff on the management
of stress in the workplace, identification of stressors and conflict resolution.
59.6 When a need is identified, the Department will provide
access for staff to professional development on conflict resolutions skills and strategies.
59.7 The employer and Union agree that whenever necessary, occupational safety and health representatives will be
provided with time to carry out the functions laid down in the
relevant legislation. Arrangements to allow this to occur are
to be negotiated between the Occupational Safety and Health
Representative and the Principal.
59.8 Newly elected occupational safety and health representatives will be entitled to paid time off work and
reimbursement of reasonable actual expenses to attend a 5
day accredited introductory training course within their first
twelve months of office.
59.9 Elected occupational safety and health representatives
will be entitled to take leave from work, with pay and reimbursement of reasonable actual expenses, for up to 3 days, as
is required to attend approved occupational safety and health
training in each subsequent 2 year term of office.
59.10 All new employees will be provided with appropriate
occupational safety and health induction training within the
first six weeks of their employment, as part of their school
level induction. This induction training will outline Departmental policies and procedures relating to occupational safety
and health representative, particular hazards to which they may
be exposed, control measures applicable to each hazard, and
how to instigate preventative and remedial action. Ongoing
provision of occupational safety and health training will be
facilitated through the use of School Development Days.
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59.11 Employees with managerial responsibility will, whenever necessary, be provided with introductory occupational
safety and health management training.
59.12 The employer and Union agree that all new schools
are to be provided with separate toilet facilities for staff and
students. The employer and Union also agree that whenever
the administration and staff facilities and toilet facilities at
existing schools are upgraded separate staff toilets are to be
provided.
59.13 The employer and Union agree that all new schools
will be provided with staff shower facilities at the time of construction. It is also agreed that when administration and staff
facilities are upgraded at existing schools staff shower facilities will be provided.
59.14 The Department commits to the installation of air
cooling in schools (evaporative airconditioning) in the zone
where schools are required to be air cooled. Air-cooling will
also be provided in at least one area of all education support
centres and units.
PART 10.—CHANGE MANAGEMENT &
CONSULTATION
60.—CHANGE MANAGEMENT
60.1 The parties agree and acknowledge that change and
reform is an ongoing feature of education and of the Government school education system. The direction and nature of
these changes will be determined largely by the Department’s
strategic planning process, the outcomes of which are currently reflected in the Plan for Government School Education
2001-2003.
60.2 The parties affirm their commitment to a process of
collaboration and partnership in relation to the development,
implementation and monitoring of key policies, procedures
and reforms in education.
60.3 A change management process has been agreed, and is
operational to ensure that all key initiatives and reforms that
are to be implemented by schools are subject to a full analysis
in terms of their impact on employees and schools. This process ensures that the workload, resourcing and timing of all
initiatives and procedures are given due consideration in order to enable schools to plan, implement and manage these
effectively. This consideration includes the need for the Department to have a cumulative, comprehensive picture of the
initiatives, procedures and improvements that significantly
impact at a school level.
60.4 The collaboration referred to in clause 60.2 above shall
include consideration of all issues relevant to the implementation of reforms or initiatives in order that risks are identified
and managed, and issues particularly relevant to schools are
able to be raised and fully considered.
60.5 It is recognised that many reforms and initiatives relate
to matters that are routine in nature, and have little or no impact on school workload. Others are system-wide and entail
major change, with consequent impacts on schools and employees. System wide initiatives shall be subject to analysis as
to their impact as part of the process of development and implementation.
60.6 The Change Management Reference Group will continue to monitor and review the process to ensure that the
objectives of all parties are being met.
60.7 The parties acknowledge that the final responsibility
and authority for making decisions to ensure the provision of
a quality public sector education system rests with the Director-General.
61.—NOTIFICATION OF CHANGE
6.1.1 Where the employer has made a definite decision to
introduce major changes that are likely to have significant effects on employees’ conditions of employment or employment,
the employer shall notify the employees who may be affected
by the proposed changes and the Union.
61.2 For the purpose of this clause “significant effects” include termination of employment; major changes in the
composition, operation or size of the employer’s work force
or in the skills required; elimination or diminution of the job
opportunities, promotion opportunities or job tenure; the need
for retraining or transfer of employees to other work or locations and restructuring of jobs.
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61.3 The employer shall discuss with the employees affected
and the Union, inter alia, the introduction of the changes referred to in subclause 61.1 of this clause; the effects the changes
are likely to have on employees, measures to avert or mitigate
the adverse effects of such changes on employees and shall
give prompt consideration to matters raised by the employees
and/or the Union in relation to the changes.
61.4 The discussion shall commence as early as practicable
after a firm decision has been made by the employer to make
the changes referred to in subclause 61.1 of this clause, unless
by prior arrangement, the Union is represented on the body
formulating recommendations for change to be considered by
the employer.
61.5 For the purposes of such discussion an employer shall
provide to the employees concerned and the Union all relevant information about the changes; including the nature of
the changes proposed, the expected effects of the changes on
employees and any other matters likely to affect employees;
provided that the employer shall not be required to disclose
confidential information, the disclosure of which would be
inimical to the employer’s interests
PART 11.—GRIEVANCES & DISPUTE SETTLEMENT
62.—GRIEVANCE RESOLUTION PROCEDURE
62.1 The Department and Union recognise that they have
different roles and responsibilities. In doing so they also accept the need for a grievance resolution procedure and commit
themselves to following this procedure in order that grievances can be settled through consultation and negotiation
whenever possible.
62.2 The grievance resolution procedures set out in this
clause cover grievances over decisions taken at a workplace
and which affect one or more employees at that workplace.
The resolution of a grievance under these procedures should
be capable of being implemented by action at the workplace.
62.3 The grievance resolution procedures set out in this
clause does not apply to—
(a) Disputes related to conditions of employment (including entitlements to salary, leave and the like), as
well as disputes related to equal employment opportunity, occupational health and safety, sexual
harassment, workers’ compensation or alleged
breaches of Public Sector Standards in Human Resource Management. Separate procedures are
provided for such grievances;
(b) Disputes which cannot be resolved at a workplace
level because they are due to the application of system-wide policies or are the result of decisions by
the central office of the Department;
(c) Issues which arise through staff disagreements and/
or interpersonal conflict, and which do not have their
basis in a workplace decision or process.
62.4 Principles
(a) The objective of this procedure is to ensure that grievances raised by employees are resolved in a fair,
equitable and prompt manner. The principles of natural justice will apply at all stages of the procedure.
Confidentiality will be maintained. This procedure
will be followed in accordance with legislative requirements that might otherwise apply.
(b) The grievance should be reported as soon as is practicable after the grievance has arisen so that a
resolution can be obtained as close to the worksite
and as soon as possible.
(c) The employee/s may request the presence or assistance of recognized union representatives or other
person of their choice at any stage of the grievance
resolution process.
(d) An employee will not be subject to any form of discrimination or retaliation because they have raised a
grievance.
(e) Where the Union/employee believes that the grievance has system wide ramifications, the grievance
may be referred directly to the Secretary of the Union and the Director-General of the Department in
accordance with subclause 62.7 of this Agreement.

81 W.A.I.G.

62.4 Worksite/Work Area Grievances Procedure
(a) Level One (Direct Work Site/Work Area Level, i.e.
School Level)
(i) The employee(s) concerned shall raise the
matter with the person or persons who are the
source of the complaint. If the matter cannot
be resolved at this level then it is to be raised
with the employee’s line manager. If unable
to resolve the matter the line manager shall,
within two working days, refer the matter in
writing to the most senior workplace officer
and the employee(s) shall be advised accordingly in writing.
(ii) The senior workplace officer shall provide a
written response within five working days of
the matter being referred. If the senior officer
is unable to answer the matter they will refer
the matter to the second level of resolution
and advise the affected employee(s) in writing.
(iii) Where a grievance directly concerns the manager that would normally respond to the
grievance the matter will immediately be referred to the next level supervisor.
(c) Level Two (Out of Direct Worksite)
The employer shall, as soon as practicable after consulting the matter before it, advise the employee(s)
or, where necessary the Union of its decision. Provided that such advice shall be given within five days
of the mater being originally referred out of the
worksite.
62.6 Nothing in this procedure shall preclude the parties
reaching agreement to shorten or extend the period specified
in clause 62.5.
62.7 If the matter remains in dispute after the above processes have been exhausted either party may refer the matter to
Central Office Workplace Relations Directorate for direct resolution with the Union. If the matter remains unresolved either
party may refer the matter to the Western Australian Industrial Relations Commission. Provided that all reasonable
attempts to resolve questions, disputes or difficulties have been
made before taking those matters to the Commission.
63.—DISPUTE SETTLEMENT PROCEDURE
63.1 Where a dispute or potential dispute concerning the
true interpretation of this Agreement arises, it shall be dealt
with jointly by the employer or his/her nominee and the Secretary of the Union or his/her nominee who shall attempt to
resolve the issue.
63.2 If agreement is not reached in settling the dispute as to
the interpretation of the agreement, the matter may be referred
by either party to the Industrial Relations Commission for
determination.
PART 12.—SIGNATURES
64.—SIGNATURE OF PARTIES TO AGREEMENT
MINISTER FOR EDUCATION
[Minister] C.J. BARNETT
[Signature of Witness] (Sgd.)
[Date] 28/2/2000
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS
WORKERS’
UNION,
WESTERN
AUSTRALIAN BRANCH
[Signature] S.M. JACKSON
[Signature of Witness] (Sgd.)
[Date] 22/12/2000.
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Representation
Applicant
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Agreement Registered
Mr M Borlase
Ms E Cole
Mr M Pritchard

_______________________________________________________________________________

Order.
HAVING heard Mr M Borlase for the applicant and Ms E
Cole and Mr M Prichard for the respondents;NOW THEREFORE, I the undersigned, pursuant to the powers conferred
under the Industrial Relations Act, 1979 do hereby order:
THAT the agreement entitled Email Major Appliances—Belmont Service Clerical and Shop Assistants
Enterprise Agreement 2000 in the terms of the following
schedule be registered as an industrial agreement as of 4
January 2001. This agreement replaces AG 60 of 1998
entitled Email Limited Major Appliance Group (Osborne
Park) Shop Assistants and Clerks Enterprise Agreement
1997, and AG 148 of 1996 entitled Email Limited (Major Appliance Consumer Service Division—WA)
Enterprise Agreement 1996 which are hereby cancelled.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.

Schedule.
1.—TITLE
This Agreement shall be known as the Email Major Appliances—Belmont Service Clerical and Shop Assistants
Enterprise Agreement 2000.
2.—ARRANGEMENT
The Agreement is arranged as follows—
Clause Subject Matter
1. Title
2. Arrangement
3. Application
4. Parties Bound
5. Date and Period of Operation
6. Relationship to Parent Award
7. Prevailing Business Environment
8. Strategic Intent
9. Objectives
10. Global Competition and Business Improvement
11. Enterprise Development
12. Consultative Committee
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13. Service and Spares Operation
14. Full Utilisation of Skills
15. Wages
16. Long Service Leave
17. Redundancy
18. Superannuation
19. Statement of Employment
20. Security of Employee Entitlements
21. Introduction of Change
22. No Extra Claims
23. Dispute Settlement Procedure
24. Not to be used as a Precedent
25. Renewal of Agreement
26. Bereavement Leave
27. First Aid
28. Occupational Health & Safety
Appendix Signatures
3.—APPLICATION
This Agreement shall apply at the establishment of Email
Limited Major Appliances, 1 Frederick Street, Belmont to all
employees being, Clerks and Shop Assistants who are bound
by the terms of the Clerk (Wholesale and Retail Establishments) Award No 38 of 1947 and the Shop and Warehouse
(Wholesale and Retail Establishments) Award No 32 of 1976,
employed in the Service Division of the business.
4.—PARTIES BOUND
The parties to this Agreement are—
4.1 Email Limited Major Appliances of 1 Frederick
Street, Belmont, Western Australia referred to in this
Agreement as “the employer” or “the company”;
4.2 The Australian Services Union West Australian Clerical and Services Branch of 102 East Parade, EAST
PERTH WA 6004 and the Shop, Distributive and
Allied Employees Association of Western Australia
of Level 5, 25 Barrack Street, PERTH WA 6000 referred to in this Agreement as “the unions”.
4.3 An estimated nine (9) employees are covered by the
provisions of this agreement as at the date of registration.
5.—DATE AND PERIOD OF OPERATION
This Agreement shall operate from the date of registration
and shall remain in force until 30 September, 2001.
6.—RELATIONSHIP TO PARENT AWARD
6.1 This Agreement shall be read and interpreted wholly in
conjunction with the Clerk (Wholesale and Retail Establishments) Award No 38 of 1947 and the Shop and Warehouse
(Wholesale and Retail Establishments) Award No 32 of 1976
as they exist at the date of registration of this Agreement provided that where there is any inconsistency between the
Agreement and the Clerk (Wholesale and Retail Establishments) Award No 38 of 1947 and the Shop and Warehouse
(Wholesale and Retail Establishments) Award No 32 of 1976,
this Agreement shall take precedence to the extent of the inconsistency.
6.2 An employee commencing his or her employment with
the employer after the date on which this Agreement comes
into operation shall be employed on conditions not less favourable than the terms of this Agreement.
7.—PREVAILING BUSINESS ENVIRONMENT
7.1 The prevailing Australian economy has a significant bearing on the Service activity.
7.2 Over the life of the Agreement, business conditions will
continue to be competitive which will mean there will be ongoing pressure for the Service area to achieve best practice
activities.
7.3 The benefits of productivity improvements must be directed to meeting the business challenges, which will contribute
to the long term interests of the Service Division of the Company.
7.4 Significant areas of change impacting on the division
include;
7.4.1 Product Design
The Company continues to design and develop products which have performance and features which
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meet and exceed customer expectations. These new
products are technically advanced, more reliable and
environmentally responsible.
7.4.2 Information System
The Company has not yet implemented many of the
modern communication systems to improve information availability. A development program of new
systems will be progressively implemented.
Key elements include provision of technical data
such as Quicktrak II and route planning software
for field staff.
Employees involved will perform the duties involved
in utilising these systems as they are implemented.
8.—STRATEGIC INTENT
The strategic intent of this Agreement is to commit the Company to pursue its business interests in a stable environment
over the period of the Agreement. In addition, the Agreement
aims to provide our employees with competitive wages and
employment conditions.
9.—OBJECTIVES
The objectives of this Agreement are—
9.1 The establishment of an environment involving management and employees that contributes to the
business development within the Company;
9.2 To provide a focus and understanding of the essential need for global growth of the Company;
9.3 To enhance the co-operation between the employer
and its employees through more effective communication that allows understanding of each business
unit’s strengths, challenges and potential for growth;
9.4 To develop a working environment that adds to the
competitiveness of the Company’s position in the
markets, not only through continuous improvements
to efficiency and effectiveness of work methods but
also in relation to promoting innovation and creative solutions to work problems thereby enhancing
job security;
9.5 To create a work culture that emphasises reward and
recognition; and
9.6 A commitment to avoid redundancies wherever possible.
10.—GLOBAL COMPETITION AND BUSINESS
IMPROVEMENT
10.1 The parties recognise that the Company needs to achieve
standards of excellence and flexibility to be competitive in
both domestic and overseas markets as a result of the
globalisation of world trade.
10.2 A process of continuous improvement is an essential
component of achieving international competitiveness and
maximising job security. Additionally, the following excellence and flexibility factors also apply;
10.2.1 World-class operating practices and procedures
(standardised and documented) so as to meet the
challenge of global competition;
10.2.2 Achieve optimum employment levels and work
practices to achieve world class performance
standards and to create flexible team- based organisational design.
11.—ENTERPRISE DEVELOPMENT
11.1 In addition to the core business improvement initiatives and objectives that are summarised in Clauses 9 and 10
of this Agreement, the employer and the employees will pursue an ongoing agenda of continuous improvement by
addressing those issues which are specific to the Company to
enhance commercial viability and job security.
11.2 To implement improvements in a strategically advantageous manner, it is agreed that the appropriate timing of a
positive initiative is linked to its relevance to the business environment and not necessarily to the cycle of Enterprise
bargaining. It is further agreed that the Company will continue to develop in an environment that embraces effective
communication, consultation, negotiation, learning culture and
regular direct dialogue to keep employees informed on the
state of the business.
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12.—CONSULTATIVE COMMITTEE
12.1 A Site Consultative Committee will be established to
assist the parties to improve productivity, efficiency and to
provide for the effective involvement of employees and Union members in the decision-making processes. This committee
will consist of up to an equal number of employer and rank
and file Union and employee representatives from each Union with members at the site. The Site Consultative Committee
will liaise with the Email National Consultative Committee
on issues consistent with this clause, where relevant.
12.2 This committee will meet at least every three (3) months.
12.3 The objectives of the committee are to investigate, determine and make recommendations on matters including but
not limited to—
12.3.1 Introduction of new technology;
12.3.2 Changes to work organisation;
12.3.3 Quality;
12.3.4 Productivity improvement;
12.3.5 New management practices; and
12.3.6 Removing demarcation and other restrictive work
practices subject to regulatory requirements.
12.4 The business will develop, consistent with the mechanisms of the Email National Consultative Committee, specific
proposals for discussion, and where agreed, implementation
at site level.
13.—SERVICE AND SPARES OPERATION
13.1 Service Operation
The employer, its employees and the Unions will continue
to be committed to developing and implementing all processes and methods which provide long term productivity and
customer satisfaction. This will be achieved by improvements
through the elimination of all kinds of waste.
The employer, employees and the Unions are committed to
the implementation in the workplace of continuous improvement activities to achieve the objectives of this Agreement.
Those activities may include, but are not limited to, the following examples:
13.1.1 Commitment to extending hours of operation to
meet changing customer needs;
13.1.2 Multi-skilling and upskilling for employees with
the ability to take on upskilling activities. Training to be provided by the employer;
13.1.3 Elimination of waste and rework activities;
13.1.4 Work with contractors and consultants who are
engaged by the Company;
13.1.5 Problem solving on a joint basis;
13.1.6 Adoption of business performance monitoring
systems;
13.1.7 Customer relations improvement techniques;
13.1.8 Perform any work as the employer may from time
to time reasonably require within the limits of
the employee’s competency and safe work practices.
13.2 Spare Parts Office and Store
13.2.1 Employees commit to added value service by
providing all customers with service of a high
quality.
13.2.2 Employees will provide services to all customers for counter or phone enquires and sales.
13.2.3 To achieve this competency, employees will perform all duties that will ensure that the orders
received from the counter or phone, are delivered to meet our customers’ expectations.
13.2.4 Employees will make themselves available for
training as required by management.
13.2.5 Employees will make themselves available for
Saturday Rosters as required.
13.2.6 The job functions require the person to be required by management to—
i. Serve on the counter
ii. Process data
iii. Use E.L.F. system
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iv. Use Quicktrak II system
v. Be fully conversed with back order system
vi. Assist in the stock management system
Subject to alternative arrangements agreed to by
the employer Annual leave and R.D.O.’s will be
taken between the 1st March and 24th December
of each year.
Casual or part-time ordinary hours will apply
without penalty payments between 7.00am and
6.00pm Monday to Saturday inclusive until 38
hours is completed, then penalty hours shall apply in accordance with Award provisions.
Rostered hours shall be between 7.00am and
6.00pm.
The employees shall accrue twelve (12) rostered
days off per year. Four (4) of the twelve (12)
rostered days shall not be taken in each twelve
month period. In exchange for the four (4)
rostered days off, providing these days have accrued, the employees shall receive a payment of
the thirty-two (32) hours at their hourly rate of
pay on the first period of December in the year
the rostered days accrue.

14.—FULL UTILISATION OF SKILLS
14.1 The parties recognise that despite improved co-operation that now exists from previous Agreements, that further
reductions in demarcation are required to bring about more
flexibility in order to meet demands imposed by variables such
as competition, economic constraints and legislatory requirements. Ability to respond to such demands is imperative to
the viability of the Service Division and therefore the parties
accept that resultant change is an integral part of our culture.
14.2 Employees will follow all lawful and reasonable directives by the employer and will utilise all their skills in the
performance of allocated work where it is safe for them to do
so.
14.3 Such change will be realised through greater team involvement and management will be dedicated to implementing
change in a consultative and co-operative manner.
15.—WAGES
15.1 The following schedule sets out the timing and amount
for wage increases within the Agreement period—
15.1.1 Employees’ ordinary rate of pay as at 8th January,
2000 will increase from the beginning of the first
pay period commencing on or after 8th January,
2000 by 2.67%.
15.1.2 Employees’ ordinary rate of pay as at 1st September, 2000 will increase from the beginning of
the first pay period commencing on or after 1st
September, 2000 by 4%.
16.—LONG SERVICE LEAVE
16.1 Employees will accrue Long Service Leave at the rate
of thirteen (13) weeks’ leave for each ten (10) years’ service
with the effective date being 1st April, 1998, that is, 1.3 weeks’
per year of continuous service. Pro-rata Long Service Leave
will be phased in from the above date. The effective date for
accruals for former Southcorp employees will be 1st April,
1999.
16.2 Long Service Leave is defined in Clauses 1, 2, 4 and 5
of the Long Service Leave General Order in Volume 66 of the
Western Australian Industrial Gazette.
16.3 Long Service Leave shall be available on the accumulation of 9.1 weeks’ leave. This provision applies on a pro-rata
basis to part-time employees. Only that leave which has accrued will be able to be taken.
16.4 The terms of the Long Service Leave General Order
(Vol. 66 of the WAIG) shall apply except for the quantum and
accumulation rate of leave as prescribed above.
17.—REDUNDANCY
17.1 Consultation and provision of information
17.1.1 Where the employer has made a decision that it
no longer wishes the job the employee has been
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doing, done by anyone, and this is not due to the
ordinary and customary turnover of labour and
that decision may lead to termination of employment, the employer shall hold discussions with
the employees directly affected and with their
Union.
17.1.2 The discussions shall take place as soon as is practicable after the employer has made a definite
decision, which will invoke the provisions of
paragraph 17.1.1 hereof and shall cover, inter alia,
any reasons for the proposed terminations, measures to avoid or minimise the terminations and
measures to mitigate any adverse effects of any
terminations on the employees concerned.
17.1.3 For the purposes of the discussion the employer
shall, as soon as practicable after making a decision but before any terminations, communicate
to the employees concerned and their Union (in
writing), all relevant information about the proposed terminations including the reasons for the
proposed terminations, the number and categories of employees likely to be affected, and the
number of workers normally employed and the
period over which, or the time when the terminations are likely to be carried out. Provided that
the employer shall not be required to disclose confidential information, the disclosure of which
would be harmful to the interests of the business.
17.1.4 If redundancies are still necessary after following the procedures set out above the arrangements
to apply are as set out in sub clause 17.2.
17.2 In the event of unavoidable redundancies during the
life of this agreement the agreed redundancy payment shall
be calculated as follows—
3.25 weeks’ pay per year of service to a maximum of
seventy (70) weeks’ pay.
18.—SUPERANNUATION
18.1 The provisions of the Email Limited (Superannuation)
Award 1996 as at 1st July, 1999 shall apply as a term of this
Agreement inclusive of amendments to Schedule E of the
Email Limited (Superannuation) Award as varied from time
to time.
18.2 In the event that legislation comes into force which has
the effect of overriding, changing or suppressing the Email
Limited (Superannuation) Award 1996 as at 1st June, 1997,
then the terms of this Award prior to the legislation coming
into force shall continue to apply as terms of this Agreement.
19.—STATEMENT OF EMPLOYMENT
The employer shall, upon receipt of a request from an employee whose employment has been terminated other than for
misconduct, provide to an employee a written statement specifying the period of his or her employment and the classification
of or the type of work performed by the employee.
20.—SECURITY OF EMPLOYEE ENTITLEMENTS
The Company agrees to meet its obligations to the payment
of statutory employee entitlements.
21.—INTRODUCTION OF CHANGE
21.1 The parties agree that effective early consultation on
technological and work organisation change will take place
to maximise the benefits of change accruing to the Company
and its employees.
21.2 The parties recognise that commitment to the implementation of major change is enhanced by the involvement of
affected employees in the process of developing change proposals. To this end the Company will provide opportunities
for employees to influence the decision-making process
through early advice to affected employees.
21.3 Where the Company has made a formal proposal to
introduce change/s in organisational structure/s, work methods/practices and/or technology (including computer hardware
and software) that are likely to have significant effects on employees, the Company will notify the affected employees and
the Union to initiate discussions before implementation of the
proposed change/s.
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21.4 Significant effects includes the termination of employment, major changes in the composition, operation or size of
the Company’s workforce or the skills required, the elimination or diminution of job opportunities, promotion
opportunities or job tenure, the alteration of hours of work
(excluding regular rostered changes), the need for retraining
or the transfer of employees to other work locations, the restructuring of jobs or where there are occupational health or
safety implications.
21.5 Consultation and communication will include but may
not necessarily be limited to—
21.5.1 Reason/s for the change from the existing technology, system/s, practice or organisation;
21.5.2 The measures taken (or to be taken) by the Company to avert or mitigate the possible adverse
effects and matters raised by the employee and
the Union;
21.5.3 Training, retraining, skill or qualification requirements; and
21.5.4 Assessment of the availability of required skills.
21.6 Employer’s duty to discuss change—
21.6.1 The discussions with employees affected shall
commence as early as practicable after the activities referred to in paragraph 21.1.
21.6.2 For the purposes of such discussion, the employer
shall communicate to the employees concerned
and their Union, all relevant information about
the changes including the nature of the changes
proposed; the expected effects of the changes on
employees and any other matters likely to effect
employees, provided that the employer shall not
be required to disclose confidential information
the disclosure of which would be harmful to the
interests of the business.
22.—NO EXTRA CLAIMS
The Unions and employees will not, for the duration of this
Agreement pursue any extra claims except where consistent
with this Agreement.
23.—DISPUTE SETTLEMENT PROCEDURE
The following provisions shall apply to questions or disputes arising about the meaning or effect of this Agreement
and employment conditions implied into this Agreement.
23.1 Where a question or dispute arises—
23.1.1 In the first instance, the employee and his/her
Manager/Supervisor shall make every endeavour
to resolve the question or dispute;
23.1.2 If the matter is not resolved within five (5) working days, the employee and the State Manager
shall make every endeavour to resolve the question or dispute;
23.1.3 If the matter is not resolved within two (2) weeks,
the aggrieved party shall give the other party a
written statement of the question or dispute and
the other party shall give a written response;
23.1.4 If the matter remains unresolved, the parties may
agree to refer the matter to an agreed mediator to
assist in resolving the question or dispute;
23.1.5 Finally, if the question or dispute is not resolved,
the parties, having conferred amongst themselves
and made reasonable attempts to resolve questions and disputes before taking those matters to
the Commission, either the Union(s) on behalf
of the employee or the State Manager may refer
all or any of the matters to the Western Australian Industrial Relations Commission.
23.2 If there is a dispute that your co-workers are also concerned about, nothing in this clause prevents you from dealing
with that dispute at the same time as your co-workers in a
team approach.
23.3 At any stage of this procedure you are entitled to representation by another employee that you may choose to appoint
or an official of your union. Such appointment must be in
writing and provided to the Company.
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23.4 At all times whilst a question or dispute is being resolved in accordance with this clause, normal work will
continue without any stoppage, interruption or disruption to
work.
23.5 You and the Company shall undertake to accept the
decision as final and binding.
24.—NOT TO BE USED AS A PRECEDENT
This Agreement shall not be used in any manner whatsoever to obtain similar arrangements or benefits in any other
plant or Enterprise.
25.—RENEWAL OF AGREEMENT
Discussions will take place no later than three (3) months
prior to the expiry of the Agreement to discuss the nature of
changes, if any, for any future Agreement.
26.—BEREAVEMENT LEAVE
An employee, including part-time employees, shall be entitled to a maximum of two (2) days without loss of pay on
each occasion and on the production of satisfactory evidence
of the death of the employee’s spouse (including de-facto/
partner, same sex partners, spouse), father, mother, (including
foster father or mother or stepmother or stepfather) sister,
brother, step-sister, step-brother, child, step-child, grandparent, parent-in-law, brother-in-law, or sister-in-law, or a member
of the employee’s household.
27.—FIRST AID
In each work area there shall be at least one employee paid
the appropriate first aid allowance who is trained and qualified to render first aid, unless otherwise agreed at the site.
28.—OCCUPATIONAL HEALTH & SAFETY
28.1 There will be co-operation between the employer and
employees in the implementation of all necessary measures to
safeguard health and prevent accidents and occupational disease. Provision will be made for employees and employee
representatives to be informed and consulted on matters relating to health protection.
28.2 The parties to this Agreement abhor the loss of life,
sickness and disability caused at work. The parties agree to
the establishment of a health and safety committee in every
workplace and the recognition of rights and training for health
and safety representatives.
28.3 The parties are committed to pursuing the means of
safeguarding and improving the working life and health of
employees.
APPENDIX
SIGNATURES
The Australian Services Union West Australian Clerical and
Services Branch of 102 East Parade, EAST PERTH WA 6004
_________________________
(Signature)
Dated this
day of
2000
The Shop, Distributive and Allied Employees Association
of Level 5, 25 Barrack Street, PERTH WA 6000
________________________
(Signature)
Dated this
day of
2000
Email Limited Major Appliances, Service and Spare Parts
Division Western Australia
________________________
(Signature)
Dated this
day of
2000
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________________________________________________________________________

Result

Agreement registered

________________________________________________________________________

Order.
HAVING heard Ms J Caiacob on behalf of the Governing
Council, Great Southern Regional College of TAFE and Ms J
van den Herik on behalf of the Civil Service Association of
Western Australia (Incorporated), and by consent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—
THAT the Great Southern Regional College of TAFE
Public Service and Government Officers’ Enterprise
Agreement 2000 in the terms of the following schedule
be registered on the 21st day of December 2000 and shall
replace the Great Southern Regional College of TAFE
Public Service and Government Officers’ Enterprise
Agreement 1998 (No. PSA AG 13 of 1998).
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner,
Public Service Arbitrator.

Schedule.
PART 1—APPLICATION AND OPERATION OF
AGREEMENT
1.—TITLE
This Agreement will be called the Great Southern Regional
College of TAFE Public Service and Government Officers’
Enterprise Agreement 2000 and will replace the Great Southern Regional College of TAFE Public Service and Government
Officers’ Enterprise Agreement 1998.
2.—ARRANGEMENT
PART 1—APPLICATION AND OPERATION OF
AGREEMENT
1. TITLE
2. ARRANGEMENT
3. SCOPE
4. PARTIES BOUND
5. DEFINITIONS
6. NUMBER OF EMPLOYEES COVERED
7. NO FURTHER CLAIMS
8. TERM OF AGREEMENT AND RENEGOTIATION
9. RELATIONSHIP TO AWARDS
10. AVAILABILITY OF AGREEMENT
11. OBJECTIVES OF THE AGREEMENT
12. PAST PRODUCTIVITY
PART 2—DISPUTE RESOLUTION
13. CONSULTATION PROVISIONS
14. DISPUTE RESOLUTION PROCEDURE
15. SUBSTANDARD PERFORMANCE
16. BREACHES OF DISCIPLINE
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PART 3—EMPLOYER AND EMPLOYEES’ DUTIES,
EMPLOYMENT RELATIONSHIP AND RELATED
ARRANGEMENTS
17. HIGHER DUTIES
18. CASUAL EMPLOYMENT
PART 4—WAGES AND RELATED MATTERS
19. SALARIES
20. SALARY PACKAGING
21. PAYMENT ARRANGEMENTS
22. REPAYMENTS OF OVERPAYMENTS
23. VARIATION OF ALLOWANCES
PART 5—HOUR OF WORK, BREAKS, OVERTIME,
SHIFT WORK AND WEEKEND WORK
24. HOURS OF WORK
25. FLEXITIME
PART 6—LEAVE OF ABSENCE AND PUBLIC HOLIDAYS
26. ANNUAL LEAVE
27. LONG SERVICE LEAVE
28. SICK LEAVE
29. FAMILY/CARER’S LEAVE
30. COMPASSIONATE LEAVE
31. SHORT LEAVE
32. CEREMONIAL/CULTURAL LEAVE
33. PUBLIC HOLIDAYS
34. CHRISTMAS CLOSEDOWN
35. PARENTAL LEAVE
36. EMERGENCY AND COMMUNITY SERVICE
LEAVE
37. ANNUAL LEAVE LOADING
38. SELF-FUNDED WORK BREAKS
PART 7: TRANSFERS, TRAVELLING AND WORKING AWAY FROM USUAL PLACE OF WORK
39. HOME BASED WORK
40. TRAVELLING ALLOWANCE
41. TRANSFER
SCHEDULE A: SALARIES
SCHEDULE B: PRODUCTIVITY IMPROVEMENTS
SCHEDULE C: SIGNATORIES OF PARTIES TO
THE AGREEMENT
SCHEDULE D: ALPHABETICAL LISTING OF
PROVISIONS
3.—SCOPE
This Agreement will apply throughout the state of Western
Australia to Officers employed in the Great Southern Regional
College of TAFE. This Agreement will also apply to Officers
on secondment to or in the College.
4.—PARTIES BOUND
The parties to this Agreement will be the Governing Council of the Great Southern Regional College of TAFE, and the
Civil Service Association of Western Australia (Inc).
5.—DEFINITIONS
The following terms will have the following meanings—
“Agreement”: means the Great Southern Regional
College of TAFE Public Service and Government Officers’ Enterprise Agreement 2000.
“Award”: means the Government Officers’ Salaries,
Allowances and Conditions Award 1989.
“College” means the Great Southern Regional College
of TAFE.
“Continuous service”: Any period of service between
the employee and employer under an unbroken contract
of employment, and includes any authorised unpaid or
paid absences.
“CSA”: means the Civil Service Association of Western Australia (Inc).
“Department”: means the Western Australian Department of Training and Employment.
“Employee”: for the purpose of this Agreement means,
someone who is referred to at Clause 3—Scope.
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“Employer”: means the Governing Council of the
Great Southern Regional College of TAFE.
“Full-Time Officer”: A person employed to work 37
1/2 ordinary hours per week.
“Government”: means the Government of Western
Australia.
“GOSAC Award”: means the Government Officers’
Salaries Allowances & Conditions Award 1989.
“Managing Director” means the Managing Director
of the Great Southern Regional College of TAFE, pursuant to section 46 of the Vocational Education and Training
Act 1996.
“Minister”: is the Minister of the Crown who is responsible for the administration of the employing agency.
“Officer”: means a Public Service Officer as defined
in the Public Sector Management Act 1994 or Government Officer as defined in the Industrial Relations Act
1979.
“Part-Time”: means regular and continuing employment for less than the ordinary hours for a “Full-Time
Officer”.
“Spouse”: means a husband or wife of an employee,
and includes a de facto spouse. For the purposes of Bereavement leave it includes a former spouse.
“Union”: means the Civil Service Association of Western Australia (Inc).
“WAIRC”: means the Western Australian Industrial
Relations Commission.

6.—NUMBER OF EMPLOYEES COVERED
At the date of registration of this Agreement the approximate number of employees covered by this Agreement is 11.
7.—NO FURTHER CLAIMS
7.1 There will be no extra claims for salary adjustments other
than that which is provided by this Agreement for the duration of its term.
7.2 There will be no further claims on matters contained in
this Agreement for the duration of its term.
8.—TERM OF AGREEMENT AND RENEGOTIATION
8.1 This Agreement will operate on and from the date of
registration and will remain in force for two years.
8.2 Six (6) months prior to the date of expiration of this
Agreement, the parties will commence negotiation for its renewal or replacement.
8.3 The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that
the productivity targets attained under this Agreement continue and previous productivity improvements in the last
agreement are sustained, and changes to Award conditions
maintained, or changed by agreement.
9.—RELATIONSHIP TO AWARDS
This Agreement will be read and interpreted wholly in conjunction with the Government Officers’ Salaries, Allowances
and Conditions Award 1989. This Agreement will have precedence to the extent of any inconsistency. Where the agreement
is silent the relevant award will apply.
10.—AVAILABILITY OF AGREEMENT
Employees will have access to an electronic copy of this
agreement. Where electronic copies are unavailable, hard copies of the agreement will be provided.
11.—OBJECTIVES OF THE AGREEMENT
It is the shared objectives of the parties to—
Work towards alignment of conditions for all TAFE employees.
Meet the requirements of clients and students through the
provision of reliable, efficient and competitive services.
Achieve the Department’s mission and improve productivity and efficiency through identified improvements.
Achieve improvement and greater flexibility of working
patterns and arrangements.
Promote and facilitate enhanced employee relations and increased job satisfaction.
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To facilitate a continued cooperative approach to the introduction of change.
This Agreement will operate as a contributive mechanism
to deliver a cost efficient Vocational Education and Training
service.
12.—PAST PRODUCTIVITY
This Agreement incorporates past productivity to the date
of registration.
PART 2—DISPUTE RESOLUTION
13.—CONSULTATION PROVISIONS
13.1 The parties acknowledge the need for a satisfactory
College consultative procedure. Staff participation and consultation is encouraged. The form of participation and
consultation may vary at each workplace depending on individual circumstances. The College will establish its own
structure and processes. However, the non-establishment of a
structure or process will not be used as a means to avoid requirement to consult.
13.2 Employees will be involved in broadly based representative consultative committees with structure and functions
determined by the College.
13.3 Consultative committees will provide a forum for staff
and management to, where appropriate, seek the views of the
other and enter into meaningful discussions that may contribute towards outcomes, in relation to operational matters.
13.4 Representatives from the Union, where it has members at the workplace, will be invited to participate on
consultative committees.
13.5 The parties to this Agreement acknowledge that decision making continues to rest with the College, which is
accountable to Government, through legislation, for the operation of its business.
14.—DISPUTE RESOLUTION PROCEDURE
14.1 In the event of a dispute arising in the workplace the
procedure to be followed to resolve the matter will be as follows—
14.1.1 The employee and their supervisor will meet and
confer on the matter; and
14.1.2 If the matter is not resolved at such a meeting,
the parties will arrange for further discussions
between the employee and his or her nominated
representative, if any, and more senior levels of
management.
14.1.3 If the matter is still unresolved a discussion will
be held between representatives of the College
or other representative of the employer and the
Union or other employee representative.
14.1.4 If the matter cannot be resolved it may be referred
to the WAIRC.
14.2 While the parties attempt to resolve the matter work
will continue as normal unless an employee has a reasonable
concern about an imminent risk to his or her health and safety.
15.—SUBSTANDARD PERFORMANCE
For the purposes of this clause the following definition will
apply—
Substandard performance: The performance of an employee is substandard if the employee does not, in the
performance of the functions that he or she is required to
perform, attain or sustain a standard that a person may
reasonably be expected to attain or sustain in the performance of his or her duties.
15.1 No employee shall be subject to the penalties of clause
15.2 unless a fair procedure is applied and decisions and processes incorporate the principles of natural justice and are free
from bias.
15.2 If, in accordance with the College’s substandard performance management policy, an employee is found by the
College to be performing at a substandard level, the College
may—
15.2.1 withhold an increment of remuneration otherwise
payable to that employee;
15.2.2 reduce the classification of that employee; or
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15.2.3 terminate the employment of that employee.
15.3 If an employee who has been subject to substandard
performance management is aggrieved by any resulting decision, he/she may appeal against that decision in the WAIRC.
16.—BREACHES OF DISCIPLINE
16.1 No employee shall be subject to the penalties of clause
16.2 unless a fair procedure is applied and decisions and processes incorporate the principles of natural justice and are free
from bias.
16.2 If, in accordance with the College’s disciplinary policy,
an employee is found by the College to have committed a
breach of discipline, the College may—
16.2.1 reprimand the employee;
16.2.2 transfer the employee to another public sector
agency or authority, with the consent of that
agency or transfer the employee to another position at the College at which the employee is
currently employed;
16.2.3 impose on the employee a fine not exceeding the
equivalent of five days pay that the employee
would have received immediately prior to the
breach of discipline finding;
16.2.4 reduce the monetary remuneration of the employee within the employee’s existing
classification;
16.2.5 reduce the level of classification of the employee;
16.2.6 dismiss the employee;
or, except where the employee is dismissed under subclause
16.2.6, take action under any two or more of the above subclauses.
16.3 If an employee who has been subject to disciplinary
action is aggrieved by a decision resulting from such action,
he/she may appeal against that decision to the WAIRC.
PART 3—EMPLOYER AND EMPLOYEES’ DUTIES,
EMPLOYMENT RELATIONSHIP AND RELATED
ARRANGEMENTS
17.—HIGHER DUTIES
17.1 An officer who undertakes duties of a higher classification for a period of 10 consecutive working days or more,
inclusive of public holidays, will be paid at the salary applicable to the higher level proportionate to the level of duties and
responsibilities assigned for the entire period of the higher
duties.
17.2 The higher rate of payment will apply to an officer
who proceeds on normal annual leave or any other approved
leave of absence of not more than four weeks provided that
the officer was in receipt of the additional payment for a continuous period of 12 months or more.
18.—CASUAL EMPLOYMENT
18.1 Casual employees may be employed for up to three
months in any period of engagement, provided that where
operationally necessary and in compliance with subclause 18.2
of this clause the period of engagement may be extended for
up to a period of a further three months.
18.2 All casual engagements shall be in accordance with
the following guidelines.
1 The type of employment involves specific workload
demands of a short term nature;
2 The job is a short term project of a finite nature;
3 To replace an employee during a short term approved
leave of absence.
PART 4—WAGES AND RELATED MATTERS
19.—SALARIES
19.1 Increases have been applied to the rates paid pursuant
to the Great Southern Regional College of TAFE Public Service and Government Officers’ Enterprise Agreement 1998 as
expressed in column A.
19.2 The rates in Column B will be paid effective from the
date of registration of the Agreement. The rates in column B
reflect a 1.5% increase for changes to award/employment conditions contained in this Agreement.
19.3 The rates in Column C will be paid from the first pay
period on or after 15 March 2001. The rates in Column C

485

reflect a 1.5% increase for changes to award/employment conditions contained in this Agreement.
19.4 The rates in Column D will be paid from the first pay
period on or after 15 March 2002. The rates in Column D
reflect a 3% increase, subject to Cabinet Standing Committee
on Labour Relations endorsement that the Productivity Improvement Plan targets have been achieved.
19.5 The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that
the productivity targets attained under this Agreement continue and previous productivity improvements in the last
agreement are sustained and changes to Award conditions
maintained, or changed by agreement.
20.—SALARY PACKAGING
20.1 An employee may, by agreement with the employer,
enter into a salary packaging arrangement in accordance with
the Great Southern Regional College of TAFE Flexible Remuneration Packaging Scheme or any similar salary packaging
arrangement offered by the employer.
20.2 Salary packaging is an arrangement whereby the entitlements under this agreement, contributing toward the Total
Employment Cost (as defined) of an employee, can be reduced by and substituted with another, or other benefits.
20.3 For the purpose of this clause, Total Employment Cost
(TEC) is defined as the cost of salary and other benefits aggregated to a total figure or TEC, less the cost of Compulsory
Employer Superannuation Guarantee contributions.
20.4 The TEC for the purposes of salary packaging, is calculated by adding—
20.4.1 The base salary;
20.4.2 Other cash allowances, eg. Annual leave loading;
20.4.3 Non-cash benefits, eg superannuation, motor vehicles etc;
20.4.4 Any Fringe Benefit Tax liabilities currently paid;
and
20.4.5 Any shift or commuted allowance or variable
components, eg performance based incentives
(where they exist).
20.5 Where an employee enters into a salary packaging arrangement they will be required to enter into a separate written
agreement with the employer that sets out the terms and conditions of the agreement.
20.6 The salary packaging arrangement must be cost neutral in relation to the total cost to the employer.
20.7 The salary packaging arrangement must also comply
with relevant taxation laws and the employer will not be liable for the additional tax, penalties or other costs payable or
which may become payable by the employee.
20.8 In the event of any increase or additional payments of
tax or penalties associated with the employment of the employee of the provision of employer benefits under the salary
packaging agreement, such tax, penalties and any other costs
will be borne by the employee.
20.9 In the event of significant increases in Fringe Benefit
Tax liability or administrative costs relating to arrangements
under this clause, the employee may vary or cancel a salary
packaging arrangement.
20.10 The cancellation of salary packaging will not cancel
or otherwise affect the operation of this Agreement.
20.11 An employer will not unreasonably withhold agreement to salary packaging on request from an employee.
20.12 The Dispute Settlement Procedure contained in this
Agreement will be used to resolve any dispute arising from
the operations of this clause. Where such a dispute is not resolved, the matter may be referred to the WAIRC.
21.—PAYMENT ARRANGEMENTS
Salaries will be paid on a fortnightly basis directly into an
approved bank, building society or credit union nominated by
the employee.
22.—REPAYMENTS OF OVERPAYMENTS
22.1 Any salary overpayments will be repaid to the employer
within a reasonable period of time.
22.2 If agreement cannot be reached, the employer may
deduct the amount of overpayment over the same length of
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time that the overpayments occurred, or up to 6 months, whichever period is less.
22.3 The employer may not deduct or require an employee
to repay an amount exceeding 20% of the employees’ net pay
in any one pay period.
22.4 On compassionate grounds, the Managing Director may
allow an extended period for the repayment of overpayments.
23.—VARIATION OF ALLOWANCES
23.1 Wherever an award allowance is calculated by reference to a classification salary point, the parties agree that all
such allowances will be so varied by reference to the salary
provided by this agreement.
23.2 All such allowances will be applicable from the same date
as provided for any salary variation under this agreement.
PART 5—HOUR OF WORK, BREAKS, OVERTIME,
SHIFT WORK AND WEEKEND WORK
24.—HOURS OF WORK
Notwithstanding the prescribed hours of duty in clause 16
of the Award, the employer and an employee may agree to
vary the spread of hours during which the employee’s ordinary hours of work may be worked. Any agreement must be
voluntarily and genuinely made and an employee may not be
forced, coerced or intimidated into any such variation to the
spread of ordinary hours during which the hours of work may
be worked.
25.—FLEXITIME
25.1 For the purpose of this clause, a settlement period will—
25.1.1 consist of 12 weeks;
25.1.2 have the required hours of duty of 450 hours;
and
25.1.3 commence at the beginning of a pay period.
25.2 Credit hours at any point within the settlement period
will not exceed 60 hours.
25.3 An officer may be allowed to clear flexi leave of a
maximum of 6 full days, or any combination of half days and
full days that does not exceed 6 full days in any settlement
period.
25.4 Full days of flexi leave may be taken in accordance
with College policy.
25.5 Flexi-leave days may be taken consecutively during a
Christmas Closedown.
25.6 Notwithstanding subclause 25.3, in the case of a Christmas Closedown of 12 working days, where sufficient credit
hours are accrued, an employee may take seven consecutive
flexi-leave days. This subclause does not apply in the case of
a Christmas Closedown of less than 12 working days.
25.7 Credit hours to a maximum of thirty seven hours thirty
minutes will be allowed at the end of each settlement period
and will be carried forward to the next settlement period.
25.8 In the case of credit hours greater than thirty seven
hours thirty minutes gained in one settlement period, the hours
in excess of thirty seven hours thirty minutes will be lost.
PART 6—LEAVE OF ABSENCE AND PUBLIC
HOLIDAYS
26.—ANNUAL LEAVE
26.1 By written approval of the employer, accrued annual
leave may be paid out (equivalent benefit) instead of taken.
26.2 The paying out of accrued annual leave is not obligatory and is subject to agreement of both the employer and
employee.
26.3 Annual Leave Travel Concessions—Officers Stationed
in Remote Areas
26.3.1 Where an officer’s headquarters is situated in District Allowance Areas 3,5,6 and in that portion of
area 4 located north of 30° South Latitude, as
defined in Schedule D—District Allowance of the
PSA/ Schedule G—District Allowance of the
GOSAC Award, a travel concession to the value
of return economy airfares to Perth or Geraldton
will be provided for the officer and his/her dependants when the officer travels from his/her
normal place of employment on Annual Leave.
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26.3.2 The officer will only be entitled to the actual cost
of the travel, up to the value of return economy
airfares for the officer and his/her dependents to
Perth or Geraldton, whichever is the higher. The
employer will not reimburse the officer unless
the officer supplies evidence acceptable to the
employer of the actual cost of travel.
26.3.3 An officer is required to serve 12 months in these
areas before qualifying for travel concessions.
27.—LONG SERVICE LEAVE
27.1 Accrued long service leave may be taken in periods of
not less than one day.
27.2 By written approval of the employer, accrued long service leave may be paid out (equivalent benefit) instead of taken.
27.3 The paying out of accrued Long Service Leave is not
obligatory and is subject to agreement of both the employer
and employee.
28.—SICK LEAVE
28.1 Sick leave entitlement
28.2 The sick leave provisions of the GOSAC Awards will
continue to apply, except that the Managing Director may
approve further paid leave in exceptional circumstances.
29.—FAMILY/CARER’S LEAVE
29.1 An employee with responsibilities in relation to either
members of their family or members of their household who
need their care and support, is entitled to paid leave of up to 5
days per annum, to provide care and support for such persons
when they are ill.
29.2 Family/carer’s leave taken will be deducted from an
employee’s sick leave entitlements, provided that 10 days of
the employee’s sick leave entitlement credited in the current
year cannot be used for family/carer’s leave. Family/carer’s
leave is not cumulative from year to year.
29.3 Where family/carer’s leave is exhausted, an employee
may take unpaid carer’s leave by agreement with the employer.
29.4 The employee will if required by the employer establish, by production of medical evidence or statutory
declaration, the illness of the person concerned and that the
illness is such as to require care by another.
29.5 The employee will, wherever possible, give the employer notice prior to the absence of the intention to take such
leave.
29.6 For the purposes of this clause, a family member or
member of the employee’s household is one who is wholly or
partially dependent on the employee.
30.—COMPASSIONATE LEAVE
30.1 Subject to paragraph 30.2 hereof, an officer will be
entitled to paid compassionate leave of up to 2 days on the
death of a family member.
30.2 The Managing Director may grant compassionate leave
on the death of a person other than a family member in personal and compassionate circumstances.
30.3 Compassionate leave will not be granted during a period of any other leave.
30.4 Payment for compassionate leave is to be made only
where the officer otherwise would have been on duty.
31.—SHORT LEAVE
The Award entitlement to short leave will no longer apply.
32.—CEREMONIAL/CULTURAL LEAVE
32.1 Ceremonial/Cultural Leave may be granted, to employees who have a ritual obligation to participate in ceremonial
activity which requires absence from work. Such leave will
also include leave to meet the employee’s custom and traditional laws.
32.2 An employee granted leave to participate in ceremonial, cultural or traditional law activities will have such leave
deducted from accrued annual leave or long service leave.
32.3 Leave without pay to participate in ceremonial, cultural or traditional law activities may be granted by the
employer.
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33.—PUBLIC HOLIDAYS
33.1 The following days are paid public holidays; New Year’s
Day, Australia Day, Good Friday, Easter Monday, Anzac Day,
Foundation Day, Labour Day, Sovereign’s Birthday, Christmas Day and Boxing Day.
33.2 Whenever any of these days falls on a Saturday or a
Sunday, the holiday is observed on the next succeeding Monday, or in the case of Boxing Day falling on a Sunday or
Monday, on the next succeeding Tuesday.
33.3 There is no entitlement to any additional Public Service holidays in addition to those prescribed in this agreement.
34.—CHRISTMAS CLOSEDOWN
34.1 The College may observe a closedown over the Christmas/New Year period.
34.2 The duration of the closedown will be at the discretion
of the Managing Director but will not exceed 12 working days.
34.3 Employees will be required to take annual leave, long
service leave, rostered days off, time in lieu of overtime or
flexitime credit hours on the working days that the College is
closed down. The employee may elect which form of leave is
to be taken.
34.4 The Managing Director will as soon as possible, in
each calendar year but not later than 30 June, advise employees of the period of closedown and the number of working
days involved.
34.5 When taking leave during the year employees must be
aware of the requirement to retain credits to cover the required
number of days over the compulsory close down period.
34.6 New employees, employees who have exhausted their
annual leave credits at the commencement of this Agreement,
or employees who have been granted approval to utilise all
leave credits will be entitled to take leave without pay or go
into debit to cover the amount of leave involved, provided a
refund is made by the employee, on termination, if credits to
the value of the leave taken in advance have not been accrued.
35.—PARENTAL LEAVE
Definitions
For the purpose of this clause, the following terms have the
following meanings—
“Adoption”: is the placement (including any initial temporary placement with a view to a permanent placement)
of a child who is less than 5 years of age, who is not the
natural or step-child of the employee or employee’s
spouse and who has not lived with the employee for longer
than 6 months.
“Adoption leave”: Unpaid parental leave of up to 12
months taken by either parent in connection with the adoption or placement of a child under the age of 5 years.
“Certification”—
(a) For the purposes of paternity leave means a
certificate from a registered medical practitioner which names the employee’s spouse,
states that she is pregnant, and the expected
date of birth.
(b) For the purpose of maternity leave means a
certificate from a registered medical practitioner stating that the employee is pregnant
and the expected date of birth.
(c) For the purpose of adoption leave and special
adoption leave means the requirements that
an employee must comply with before being
eligible for the entitlement.
The employee must produce to the employer—
a statement from an adoption agency or other appropriate body of the placement of the child for
adoption purposes; or
presumed date confirming that the employee or employee’s spouse is to have custody of the child
pending application for an adoption order.
“Child”: A person to whom an employee or employee’s spouse has given birth, or who is adopted by an
employee or employee’s spouse or who is placed with an
employee or employee’s spouse with a view to permanent adoption. This does not include a child or stepchild
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of the employee or employee’s spouse who has previously lived with the employee for a period of 6 months
or more.
“Expected date of birth”: The day certified by a medical practitioner, to be the day on which the birth of the
child of the employee, or employee’s spouse is expected.
“Maternity leave”: Unpaid parental leave of up to 12
months taken by a female employee in connection with
her pregnancy, and the subsequent birth of a child.
“Parental leave”: Any period of maternity leave, paternity leave and/or adoption leave of up to 12 months taken
in connection with the birth or adoption of a child.
“Paternity leave”: Unpaid parental leave of up to 12
months which is taken by a male employee in connection
with the birth or adoption of a child. Such an employee
is permitted to take one week of unpaid paternity leave
immediately after the birth or adoption of a child, in conjunction with any leave taken by his spouse.
35.1 Entitlement to parental leave
35.1.1 Employees are entitled to parental leave in connection with the birth or adoption of a child, in
accordance with this clause.
35.1.2 Parental leave only applies to part-time or full
time employees. Temporary full time or part-time
employees on fixed term contracts are only eligible for parental leave for the duration of their fixed
term contract of employment.
35.1.3 For female employees parental leave may, at the
employee’s discretion, commence prior to 6
weeks before the expected date of birth of the
child.
35.1.4 The minimum period of absence on maternity
leave will commence six weeks before the expected date of birth and end six weeks after the
day on which the birth has taken place, however
an employee may apply to the Managing Director to vary this period provided her application is
supported by a certificate from a registered medical practitioner indicating that the employee is
fit to continue or resume duty within this minimum period.
35.2 Eligibility for parental leave
35.2.1 An employee must comply with the certification
and notice requirements to be entitled to parental
leave, unless these requirements are waived by
the employer.
35.2.2 Any entitlement to parental leave is reduced by
any amount of parental leave taken by the employee’s spouse in relation to the same child.
Parental leave is not to be taken simultaneously
by both parents, except during one week of paternity leave taken immediately after the birth or
adoption of a child.
35.3 Notice requirements
An employee is to give the employer at least 10 weeks written notice of the intention to take parental leave other than for
the purposes of adoption and of the expected duration of the
leave.
35.4 Transfer to a safe job
Where in the opinion of a registered medical practitioner
illness or risks arising out of the pregnancy or hazards connected with the work assigned to the employee make it
inadvisable for the employee to continue her present work,
she may be transferred to a safe job, at the rate and on the
conditions attached to that job or at the employee’s substantive level, whichever is the higher, until the employee
commences parental leave.
35.5 Variation and/or cancellation of parental leave period
35.5.1 The period of parental leave may be lengthened
or shortened by Agreement between the employer
and the employee, provided that the amount of
leave does not exceed the maximum allowed.
35.5.2 The employee must where practicable give the
employer 14 days written notice of any request
to vary the period of leave.
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35.5.3 Parental leave applied for, but not commenced,
by an employee for any reason is cancelled. Reasons for cancellation include, but are not limited
to—
35.5.3(a) where a pregnancy terminates, other
than by the birth of a living child;
35.5.3(b) or where a planned adoption or placement of a child does not proceed.
35.5.3(c) An employee must notify the employer
of any change in certification details.
35.6 Parental leave and sick leave
35.6.1 Where the pregnancy of an employee terminates
after 28 weeks, other than by the birth of a living
child, and the employee is not on parental leave,
she is entitled to sick leave in accordance with
Award entitlements.
35.6.2 An employee who suffers any illness or injury
related to her pregnancy and/or the birth whilst
on parental leave cannot utilise sick leave entitlements.
35.6.3 An employee may utilise sick leave entitlements
in accordance with clause 27.1—Sick Leave when
not on parental leave.
35.7 Special adoption leave
An employee is entitled to special unpaid adoption leave of
up to 2 days to attend any compulsory interviews, examinations or the like which are required by the adoption procedure.
35.8 Effect of parental leave on leave entitlements and employment
35.8.1 Any absence on parental leave will not break the
continuity of service.
35.8.2 However, absence on parental leave will not be
taken into account for the purpose of salary increment progression. Paid leave entitlements such
as annual leave, long service leave and public
holidays will not accrue during any period of
parental leave.
35.8.3 An employee may, instead of or in conjunction
with parental leave, take annual leave or long service leave entitlements to which he or she is
entitled.
An employee proceeding on parental leave may elect to
utilise—
35.8.3(a) accrued annual leave
35.8.3(b) accrued long service leave
for the whole or part of the period referred to in
subclause 35.1 of this clause. The periods of leave
referred to in paragraphs 35.8.3(a) and 35.8.3(b) of
this subclause, which are utilised, will be paid leave.
35.9 Replacement employees
35.9.1 Before the employer engages a replacement employee (including a temporarily promoted or
transferred employee), the employer must inform
that person of the temporary nature of the employment, and of the rights of the person on
parental leave who is being replaced.
35.9.2 The employer does not have to engage a replacement employee if one is not required.
35.10 Return to work after parental leave
35.10.1 An employee must confirm to the employer an
intention of returning to work prior to re-commencing work.
35.10.2 An employee returning to work from parental
leave is entitled to the position held immediately
before beginning parental leave. Where the employee was transferred to a safe job, the employee
is entitled to return to the position occupied immediately prior to transfer.
35.10.3 Where the position no longer exists, the employee
is entitled to the same classification and pay to
that of the employee’s former position, and for
which the employee is qualified and capable of
performing.
35.10.4 Where immediately before commencing parental leave, an employee was acting in a higher
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position, or performing additional duties on a temporary basis, this subclause only applies in respect
of the position held by the employee immediately
before taking the acting or temporary position.
35.11Termination of employment and parental leave
35.11.1 An employee may terminate his or her employment at any time during a period of parental leave,
by giving the employer the appropriate period of
notice detailed in the relevant award.
35.11.2 The employer must not terminate an employee
or transfer them from their existing position on
the grounds of the employee’s parental leave application and/or absence on parental leave.
36.—EMERGENCY AND COMMUNITY SERVICE
LEAVE
36.1 Emergency Service Leave may be granted to an Employee who is an active volunteer member of the—
* Western Australian State Emergency Service;
* Western Australian Bush Fire Brigade;
* St John Ambulance Brigade;
* Defence Force Reserves;
* Sea and rescue associations; or
* Other similar Authorities or bodies, recognised by
the College.
to attend emergencies as declared by the recognised Authority or body provided that it does not interfere with essential
customer service and work requirements.
36.2 If an employee is an active member of a recognised
Authority or body they are to advise the College of membership in writing at the commencement of employment or
membership in order to seek leave to attend emergencies.
36.3 The employer will be advised as soon as possible by
the employee, the emergency service or such other persons as
to the absence and, where possible, the expected duration of
the absence. Such advice will be provided within 24 hours of
the event or activity requiring the person’s absence.
36.4 The employee must complete a leave of absence form
immediately upon return to work.
36.5 The application form must be accompanied by a certificate from the emergency organisation certifying that the
employee was required for the specified period. If a certificate of attendance is not provided from the emergency service
organisation absence may be considered to be leave without
pay. If the absence is deemed to be leave without pay, any
adjustment in entitlements arising as a result of not proving a
certificate of service will be processed in the next scheduled
pay period.
36.6 An employee, who during the course of the emergency
volunteers their services to an emergency service organisation, will comply with subclauses 36.2 to 36.5 inclusive.
36.7 Such leave will not affect any continuity of service for
the purpose of higher duties arrangements or eligibility for
allowances.
36.8 An employee may be granted reasonable Community
Service Leave, subject to proof, to donate blood products to
the Red Cross Blood Bank.
37.—ANNUAL LEAVE LOADING
Annual leave loading provisions in the GOSAC Award have
been absorbed and no longer apply.
38.—SELF-FUNDED WORK BREAKS
38.1 Employees may receive 4 years salary over a period of
five years, with no attendance at work required in the fifth
year, in accordance with the College’s Policy and Guidelines.
38.2 The employer and an employee may agree to enter into
any other similar arrangements involving different periods of
time, in accordance with the Policy and Guidelines.
PART 7: TRANSFERS, TRAVELLING AND WORKING
AWAY FROM USUAL PLACE OF WORK
39.—HOME BASED WORK
An employee may make application to the College to engage in home based work subject to the College’s Home Based
Work policy.
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40.—TRAVELLING ALLOWANCE
40.1 This clause replaces Clause 42. —Travelling Allowance of the Government Officers’ Salaries, Allowances and
Conditions Award in its entirety.
40.2 An employee who travels on official business will be
reimbursed reasonable expenses on the basis of the production of receipts for reasonable expenses. Reasonable expenses
will include but not be limited to accommodation costs, purchase of meals as necessary, and cost of transport to destination.
40.3 In addition to clause 40.2—Travelling Allowance above,
an employee will be reimbursed reasonable incidental expenses
such as train, bus and taxi fares, official telephone calls, laundry and dry cleaning expenses, on production of receipts.
40.4 If on account of lack of suitable transport facilities, an
employee necessarily engages reasonable accommodation for
the night prior to commencing travelling on early morning
transport the employee will be reimbursed the actual cost of
such accommodation.
40.5 Reimbursement of expenses will not be suspended
should an employee become ill whilst travelling, provided
leave for the period of such illness is approved in accordance
with provisions of Clause 28.1—Sick Leave of this Agreement, and the employee continues to incur accommodation,
meal and incidental expenses.
40.6 Reimbursement claims for travelling in excess of 14
days in one month will not be passed for payment by a certifying employee unless the Managing Director has endorsed
the account.
40.7 An employee who is relieving at or temporarily transferred to any place within a radius of fifty (50) kilometres
measured from the employee’s headquarters will not be reimbursed the cost of midday meals purchased, but an employee
travelling on duty within that area which requires absence from
the employee’s headquarters over the usual midday meal period will be, on the production of receipts, for each meal
necessarily purchased, provided that—
40.7.1 such travelling is not a normal feature in the performance of the employee’s duties; and
40.7.2 such travelling is not within the suburb in which
the employee resides.
41.—TRANSFER
41.1 The College may transfer, at the same level of classification, an officer from one office, post or position within the
College to another such office, post or position, for which
that officer possesses the appropriate qualifications and skills,
provided the College considers it to be in its interests to do so.
Such transfers include the transfer of an employee from one
campus of the College to another campus of the College.
41.2 The decision to transfer will be equitable and free from
bias.
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41.3 If the College transfers an employee in accordance with
subclause 41.1 of this Clause it will comply with the following—
41.3.1 The transfer will be at the employee’s current classification level;
41.3.2 The transfer will not result in a loss of the employee’s continuity of service;
41.3.3 The transfer will not change the tenure of the
employee;
41.3.4 The College’s and employee’s needs will be taken
into account in the transfer decision. The employee’s needs include distance of new work site from
place of residence, skills, qualification and experience of the employee, requirement to undertake
training to perform the duties of the new position.
41.3.5 The employee will be notified of the transfer decision and arrangements. The College will give
the employee at least four weeks notice of intention to transfer.
41.3.6 Policies relating to transfer will be documented,
equitable, free from bias, applied consistently and
accessible to College employees.
41.3.7 The decisions and processes relating to transfer
will embody the principles of natural justice including access to documentation specifically
relating to the particular employee’s transfer, explanation as to the reasons for the transfer and
consultation with the employee where their input is taken into consideration;
41.3.8 The transfer decision will be capable of review;
and
41.3.9 The appropriate confidentiality will be observed.
41.4 The College must adhere to the Public Sector Standards in Human Resource Management standard regarding
transfer.
41.5 The College will act in accordance with the report and
implement any recommendations of a reviewer selected by
the Commissioner for Public Sector Standards to investigate
any suspected breach of standard in accordance with s.15 of
the Public Sector Management (Review Procedures) Regulations 1995.
41.6 If the College does not act in accordance with and implement the recommendations of the reviewer selected by the
Commissioner for Public Sector Standards, the College will
be in breach of the Agreement.
41.7 Should an application for a breach of the Public Sector
Standard relating to Transfer be lodged with the Managing
Director within 15 days of an employee being notified of a
decision to transfer and a review of the transfer be carried out,
the status quo will remain until such time as the reviewer has
made recommendations.

SCHEDULE A: SALARIES
ENTERPRISE BARGAINING AGREEMENT 2000
SCHEDULE A
LEVEL

LEVEL 1
Age 16
Age 17
Age 18
Age 19
Age 20
YEAR 1
YEAR 2
YEAR 3
YEAR 4
YEAR 5
YEAR 6
YEAR 7
YEAR 8
YEAR 9

Column A—
Column B—
Current Annual
Date of
Salary Rates
Registration
1.5%

12,900
15,075
17,585
20,355
22,858
25,110
25,883
26,656
27,423
28,196
28,968
29,857
30,471
31,380

13,094
15,301
17,849
20,660
23,201
25,487
26,271
27,056
27,834
28,619
29,403
30,305
30,928
31,851

Column C—
Column D—
Annual Salary
Annual Salary
New Fortnightly as at First Pay New Fortnightly as at First Pay New Fortnightly
Rate
Period on or
Rate
Period on or
Rate
After March 15,
After March 15,
2001
2002
1.5%
3%*

501.99
586.62
684.30
792.09
889.49
977.12
1,007.20
1,037.28
1,067.13
1,097.21
1,127.25
1,161.85
1,185.74
1,221.11

13,290
15,531
18,117
20,970
23,549
25,869
26,665
27,462
28,252
29,048
29,844
30,759
31,392
32,328

509.52
595.42
694.56
803.97
902.83
991.78
1022.31
1052.84
1083.14
1113.67
1144.16
1179.28
1203.53
1239.43

13,689
15,997
18,660
21,599
24,255
26,645
27,465
28,286
29,099
29,920
30,739
31,682
32,334
33,298

524.80
613.29
715.40
828.09
929.92
1021.53
1052.98
1084.43
1115.63
1147.08
1178.49
1214.65
1239.63
1276.61
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Column A—
Column B—
Current Annual
Date of
Salary Rates
Registration
1.5%
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Column C—
Column D—
Annual Salary
Annual Salary
New Fortnightly as at First Pay New Fortnightly as at First Pay New Fortnightly
Rate
Period on or
Rate
Period on or
Rate
After March 15,
After March 15,
2001
2002
1.5%
3%*

LEVEL 2
YEAR 1
YEAR 2
YEAR 3
YEAR 4
YEAR 5

32,468
33,302
34,179
35,105
36,074

32,955
33,802
34,692
35,632
36,615

1,263.45
1,295.91
1330.03
1,366.07
1,403.77

33,449
34,309
35,212
36,166
37,164

1282.40
1315.34
1349.98
1386.56
1424.83

34,453
35,338
36,268
37,251
38,279

1320.88
1354.80
1390.48
1428.15
1467.58

LEVEL 3
YEAR 1
YEAR 2
YEAR 3
YEAR 4

37,407
38,445
39,515
40,614

37,968
39,022
40,108
41,223

1,455.65
1,496.04
1,537.68
1,580.44

38,538
39,607
40,709
41,842

1477.48
1518.48
1560.74
1604.15

39,694
40,795
41,931
43,097

1521.81
1564.03
1607.56
1652.27

LEVEL 4
YEAR 1
YEAR 2
YEAR 3

42,120
43,301
44,516

42,752
43,951
45,184

1,639.05
1,685.00
1,732.28

43,393
44,610
45,861

1663.63
1710.28
1758.27

44,695
45,948
47,237

1713.54
1761.59
1811.02

LEVEL 5
YEAR 1
YEAR 2
YEAR 3
YEAR 4

46,855
48,437
50,080
51,785

47,558
49,164
50,831
52,562

1,823.30
1,884.86
1,948.80
2,015.15

48,271
49,901
51,594
53,350

1850.65
1913.14
1978.03
2045.38

49,719
51,398
53,141
54,951

1906.17
1970.53
2037.37
2106.74

LEVEL 6
YEAR 1
YEAR 2
YEAR 3
YEAR 4

54,526
56,390
58,305
60,338

55,344
57,236
59,180
61,243

2,121.81
2,194.35
2,268.87
2,347.98

56,174
58,094
60,067
62,162

2153.64
2227.26
2302.90
2383.20

57,859
59,837
61,869
64,027

2218.25
2294.08
2371.99
2454.69

63,454
65,610
67,956

64,406
66,594
68,975

2,469.23
2,553.13
2,644.42

65,372
67,593
70,010

2506.27
2591.43
2684.09

67,333
69,621
72,110

2581.46
2669.17
2764.61

71,769
74,500
77,887

72,846
75,618
79,055

2,792.80
2,899.07
3,030.87

73,938
76,752
80,241

2834.69
2942.56
3076.34

76,156
79,054
82,648

2919.73
3030.84
3168.63

82,117
84,975
88,234

83,349
86,250
89,558

3,195.48
3,306.69
3,433.51

84,599
87,543
90,901

3243.41
3356.30
3485.02

87,137
90,170
93,628

3340.71
3456.98
3589.57

93,162
98,090
103,016
107,945

94,559
99,561
104,561
109,564

3,625.28
3,817.05
4,008.74
4,200.54

95,978
101,055
106,130
111,208

3679.66
3874.30
4068.87
4263.55

98,857
104,086
109,314
114,544

3790.05
3990.53
4190.93
4391.46

32,468
34,179
36,074
38,445
42,120
44,516

32,955
34,692
36,615
39,022
42,752
45,184

1,263.45
1,330.03
1,403.77
1,496.04
1,639.05
1,732.28

33,449
35,212
37,164
39,607
43,393
45,861

1282.40
1349.98
1424.83
1518.48
1663.63
1758.27

34,453
36,268
38,279
40,795
44,695
47,237

1320.88
1390.48
1467.58
1564.03
1713.54
1811.02

LEVEL 7
YEAR 1
YEAR 2
YEAR 3
LEVEL 8
YEAR 1
YEAR 2
YEAR 3
LEVEL 9
YEAR 1
YEAR 2
YEAR 3
CLASS 1
CLASS 2
CLASS 3
CLASS 4
LEVEL 2/4
YEAR 1 (2.1)
YEAR 2 (2.3)
YEAR 3 (2.5)
YEAR 4 (3.2)
YEAR 5 (4.1)
YEAR 6 (4.3)

OTHER
Job Skills Trainees 19,625
19,919
763.68
20,218
775.14
20,825
798.39
Under 21
16,593
16,842
645.70
17,095
655.38
17,607
675.04
* The payment of this increase is subject to the approval of the Cabinet Standing Committee on Labour Relations
SCHEDULE B: PRODUCTIVITY IMPROVEMENTS
PRODUCTIVITY IMPROVEMENT PLAN
Staff will actively participate in the development and implementation of a Productivity Improvement Plan/s (PIP/s) as
determined by the Managing Director.
PIPs may be developed at the College or Campus level, or
any combination as determined by the Managing Director.
The PIP/s may involve changes to work practices, but will
not involve changes to award/agreement/enterprise bargaining agreement employment conditions.
Subject to the approval of the Cabinet Standing Committee
on Labour Relations, a 3% pay increase will be paid to

employees from the first pay period on or after 15 March 2002
for productivity improvements.
SCHEDULE C: SIGNATORIES OF PARTIES TO THE
AGREEMENT
The following signatories are authorised to sign this Agreement.
Signatories
.............Signed...............
Date 20/12/2000
Employer—
Lidia Rozlapa, Managing Director of Great Southern
Regional College of TAFE, on behalf of the Governing
Council
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Signed for and on behalf of the Civil Service Association of
Western Australia (Inc) by
.............Signed...............
Date 20/12/2000
Common Seal
Mr Dave Robinson, Branch Secretary,
Civil Service Association WA Inc
SCHEDULE D: ALPHABETICAL LISTING OF
PROVISIONS
Annual Leave
Annual Leave Loading
Annual Leave Travel Concessions
Arrangement
Availability of Agreements
Breaches of Discipline
Casual Employment
Ceremonial/Cultural Leave
Christmas Closedown
Compassionate Leave
Consultation Provisions
Definitions
Dispute Resolution Procedure
Emergency and Community Service Leave
Flexitime
Higher Duties
Home Based Work
Hours of Work
Long Service Leave
No Further Claims
Number of Employees Covered
Objectives of the Agreement
Parental Leave
Parties Bound
Past Productivity
Payment Arrangements
Productivity Improvements
Public Holidays
Relationship to Awards/Agreements
Repayments of Overpayments
Salaries
Salary Packaging
Scope
Self Funded Work Breaks
Short Leave
Sick Leave and Family/Carer’s Leave
Signatories of Parties to the Agreement
Substandard Performance
Term of Agreement and Renegotiation
Title
Transfer
Travelling Allowance
Variation of Allowances

HOSPITALITY INDUSTRY—AUSTRALIAN HOTELS
ASSOCIATION (WA BRANCH—ACCOMMODATION
DIVISION) INDUSTRIAL AGREEMENT 2000.
No. AG231 of 2000.
2001 WAIRC 01970
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
WESTERN AUSTRALIAN HOTELS
AND HOSPITALITY ASSOCIATION
INCORPORATED (UNION OF
EMPLOYERS) AND OTHERS,
APPLICANTS
v.
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
MONDAY, 5 FEBRUARY 2001

FILE NO
CITATION NO.
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_______________________________________________________________________________

Representation
Applicants
Respondent

Ms N Lilley
Mr J Ridley

_______________________________________________________________________________

Order.
HAVING heard Ms N Lilley on behalf of the applicants and
Mr J Ridley on behalf of the respondent, and by consent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—
THAT the agreement made between the parties as
lodged in the Commission on the 21st day of September
2000, entitled the Hospitality Industry—Australian Hotels Association (WA Branch—Accommodation Division)
Industrial Agreement 2000 is hereby registered.
AND replaces the Hospitality Industry—Australian
Hotels Association (WA Branch—Accommodation Division) Industrial Agreement 1998 (AG 257 of 1998)
which is hereby cancelled.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
Schedule.
1.—TITLE
This Agreement shall be known as the Hospitality Industry—Australian
Hotels
Association
(WA
Branch—Accommodation Division) Industrial Agreement
2000.
2.—AREA
This Agreement shall have effect throughout the State of
Western Australia.
3.—SCOPE & EFFECT
(1) This Agreement shall apply to all employees employed
in the callings described in Schedule B of this Agreement (previously clause 21.—Wages of the Hospitality
Industry—Australian Hotels Association (WA Branch—Accommodation Division) Industrial Agreement 1998) in any
establishment, or part thereof, by—
(a) a member in the Accommodation and Restaurant Division of the Western Australian Hotels and
Hospitality Association Incorporated (Union of
Employers); or
(b) an employer listed in Schedule A—Employer Party
to Agreement
(2) This Agreement is binding on—
(a) the Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch, its
officials, employees and members or persons eligible to be members;
(b) the Western Australian Hotels and Hospitality Association Incorporated (Union of Employers) its
officials, employees;
(c) members of the Accommodation and Restaurant Division of the Western Australian Hotels and
Hospitality Association Incorporated (Union of
Employers); and
(d) the employers listed in Schedule A—Employer Party
to Agreement.
(3) This Agreement shall cancel in its entirety the Hospitality Industry—Australian Hotels Association (WA
Branch—Accommodation Division) Industrial Agreement
1998.
(4) It is estimated the number of employees who will be
bound by this Agreement upon its registration is 7 500 employees.
4.—TERM
The term of this Agreement shall be for a period of 1 year as
from the beginning of the first pay period commencing on or
after the date of registration.
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5.—RESOLUTION OF DISPUTES
Questions, disputes or difficulties arising under this Agreement shall be resolved between the employee(s) and the
employer in accordance with the following procedure—
Step 1—Should a question, dispute or difficulty arise,
the employee first refers the grievance to the supervisor
Step 2—If the matter is not resolved satisfactorily, the
parties shall arrange for further discussion between the
employer and the employee and his or her nominated representative, if any, and more senior levels of management.
Step 3—If the matter is still not resolved a discussion
shall be held between the employer’s representatives and
the employee’s representatives or Union.
Step 4—If the matter cannot be resolved it may be referred to the Western Australian Industrial Relations
Commission.
Step 5—While the parties attempt to resolve the matter
work will continue as normal unless an employee has a
reasonable concern about an imminent risk to his or her
health and safety.
Executed as an agreement.
Dated this … … day of … … … 2000.
SIGNED FOR AND ON BEHALF OF—
The seal of the—
Common Seal
Australian Liquor, Hospitality
and Miscellaneous Workers
Union of Australia, Western
...........................
Australian Branch, was
President
affixed in the presence of
.............................(President)
(Signed D Kelly)
and David Kelly (Acting
Secretary)
Secretary
and the—
The Western Australian Hotels
and Hospitality Association
Incorporated
(Signed M Monaghan)
(Union of Employers) was
affixed in the presence of
Michael Monaghan
(Signed B Wood)
and Bradley Wood
Common Seal
SCHEDULE A
EMPLOYER PARTY TO AGREEMENT
Executed as an agreement.
Dated this … … day of … … … 2000.
SIGNED FOR AND ON BEHALF OF—
The seal of the—
RENAISSANCE AUSTRALIA ) Common Seal
PTY LTD is affixed in
)
accordance with its
)
constitution in the
) (Signed) Director
presence of:
)
)
ACN 075 329 234
) (Signed)
Director/Company
Secretary
SCHEDULE A
EMPLOYER PARTY TO AGREEMENT
Executed as an agreement.
Dated this 22nd day of June 2000.
SIGNED FOR AND ON BEHALF OF—
The seal of the—
BROADWATER HOSPITALITY ) Common Seal
was here unto affixed
)
by order of its Directors
)
in accordance with its
) (Signed) Director
Constitution
)
)
ACN 009 470 688
) (Signed)
Director/Company
Secretary
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SCHEDULE A
EMPLOYER PARTY TO AGREEMENT
Executed as an agreement.
Dated this 16 day of June 2000.
SIGNED FOR AND ON BEHALF OF—
The seal of the—
ATRIUM BODY
) Common Seal
CORPORATE
)
STRATA PLAN
)
11104
) (Signed—Brandon)
) Chairman
)
ACN
) ..............................
Director/Company
Secretary
SCHEDULE A
EMPLOYER PARTY TO AGREEMENT
Executed as an agreement.
Dated this … … day of … … … 2000.
SIGNED FOR AND ON BEHALF OF—
The seal of the—
) Common Seal
SUCCESS VENTURE PTY
)
LIMITED
)
) (Signed) Director
)
)
ACN 060 569 539
) (Signed)
Director/Company
Secretary
SCHEDULE A
EMPLOYER PARTY TO AGREEMENT
Executed as an agreement.
Dated this … … day of … … … 2000.
SIGNED FOR AND ON BEHALF OF—
The seal of the—
WALTER DEVELOPMENTS
) Common Seal
PTY LTD
)
)
) (Signed) Director
)
ACN 008 703 044
) (Signed)
Director/Company
Secretary
SCHEDULE A
EMPLOYER PARTY TO AGREEMENT
Executed as an agreement.
Dated this … … day of … … … 2000.
SIGNED FOR AND ON BEHALF OF—
The seal of the—
GATEWAY MOTEL
)
)
)
) (Signed) Director
)
ACN
) .............................
Director/Company
Secretary
SCHEDULE A
EMPLOYER PARTY TO AGREEMENT
Executed as an agreement.
Dated this … … day of … … … 2000.
SIGNED FOR AND ON BEHALF OF—
The seal of the—
HILTON HOTELS OF
) Common Seal
AUSTRALIA PTY LIMITED
)
)
) (Signed) Director
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)
) (Signed)
Director/Company
Secretary

SCHEDULE A
EMPLOYER PARTY TO AGREEMENT
Executed as an agreement.
Dated this 9th day of June 2000.
SIGNED FOR AND ON BEHALF OF—
The seal of the—
JARRAH PARK PTY LTD
) Common Seal
)
) (Signed) Director
)
ACN 064 887 574
) (Signed)
Director/Company
Secretary
SCHEDULE A
EMPLOYER PARTY TO AGREEMENT
Executed as an agreement.
Dated this 23 day of May 2000.
SIGNED FOR AND ON BEHALF OF—
The seal of the—
THE KIMBERLEY
) Common Seal
CONNECTION PTY LTD
)
)
) (Signed) Director
)
ACN 061 181 637
) (Signed)
Director/Company
Secretary
SCHEDULE A
EMPLOYER PARTY TO AGREEMENT
Executed as an agreement.
Dated this … … day of … … … 2000.
SIGNED FOR AND ON BEHALF OF—
The seal of the—
FASCINE DEVELOPMENTS ) Common Seal
PTY LTD
)
)
) (Signed) Director
)
ACN 009 114 461
) (Signed)
Director/Company
Secretary
SCHEDULE A
EMPLOYER PARTY TO AGREEMENT
Executed as an agreement.
Dated this 16 day of May 2000.
SIGNED FOR AND ON BEHALF OF—
The seal of the—
JOONDALUP HOTEL
) Common Seal
INVESTMENTS PTE LTD
)
)
) (Signed) Director
)
ARBN 061 026 944
) (Signed)
Authorised signatory
SCHEDULE A
EMPLOYER PARTY TO AGREEMENT
Executed as an agreement.
Dated this 17th day of May 2000.
SIGNED FOR AND ON BEHALF OF—
The seal of the—
TOTAL DESIGNS &
) Common Seal
DEVELOPMENT PTY LTD
)
T/A INTER CITY MOTEL
)
was affixed in the presence
) (Signed) Director
Of Lianty Sunerman
)

ACN 073 281 259
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)
) (Signed)
Director/Company
Secretary

SCHEDULE A
EMPLOYER PARTY TO AGREEMENT
Executed as an agreement.
Dated this 17 day of May 2000.
SIGNED FOR AND ON BEHALF OF—
The seal of the—
Ambassador Golf & Hotel
) Common Seal
Management Services Pty Ltd
)
)
) (Signed) Director
)
ACN 009 055 494
) (Signed)
Director/Company
Secretary
SCHEDULE A
EMPLOYER PARTY TO AGREEMENT
Executed as an agreement.
Dated this 19th day of May 2000.
SIGNED FOR AND ON BEHALF OF—
The seal of the—
CAMELLIA HOLDINGS
) Common Seal
PTY LTD
)
)
) (Signed) Director
)
)
ACN 009 462 962
) (Signed)
Company Secretary
SCHEDULE A
EMPLOYER PARTY TO AGREEMENT
Executed as an agreement.
Dated this 23 day of May 2000.
SIGNED FOR AND ON BEHALF OF—
The seal of the—
HYDE PARK MANAGEMENT ) Common Seal
LIMITED
)
)
) (Signed) Director
)
ABN 63 008 698 708
) (Signed)
Director/Company
Secretary
SCHEDULE A
EMPLOYER PARTY TO AGREEMENT
Executed as an agreement.
Dated this 1st day of June 2000.
SIGNED FOR AND ON BEHALF OF—
The seal of the—
HR OPERATIONS PTY LTD
) Common Seal
)
)
) (Signed) Director
)
ACN 073 552 164
) (Signed)
Director/Company
Secretary
SCHEDULE A
EMPLOYER PARTY TO AGREEMENT
Executed as an agreement.
Dated this 17 day of May 2000.
SIGNED FOR AND ON BEHALF OF—
The seal of the—
HOTEL GRAND
) Common Seal
CHANCELLOR
)
)
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)
)
)
)
)

(Signed—Tim Johns)
General Manager
Authorised Signatory
(Signed)
Director/Company
Secretary

SCHEDULE A
EMPLOYER PARTY TO AGREEMENT
Executed as an agreement.
Dated this 9th day of August 2000.
SIGNED FOR AND ON BEHALF OF—
The seal of the—
Burswood Hotel Pty Ltd
) Common Seal
)
)
) (Signed—Donald
) Michael Watt)
) Director
)
ACN 078 805 017
) (Signed—Yew Seng
Kwa) Company Secretary
SCHEDULE A
EMPLOYER PARTY TO AGREEMENT
Executed as an agreement.
Dated this … … day of … … … 2000.
SIGNED FOR AND ON BEHALF OF—
The common seal of—
AAPC Properties Pty Ltd
) Common Seal
ACN 065 560 885 has been
)
hereunto affixed by authority
)
of the Board of Directors
)
in the presence of:
)
(Signed—John Knowles)
(Signed—Michael
Company Secretary
Issenberg)
Director
SCHEDULE A
EMPLOYER PARTY TO AGREEMENT
Executed as an agreement.
Dated this … … day of … … … 2000.
SIGNED FOR AND ON BEHALF OF—
The common seal of—
QP Management Pty Limited
) Common Seal
ACN 001 092 842 has been
)
hereunto affixed by authority
)
of the Board of Directors
)
in the presence of:
)
(Signed—John Knowles)
(Signed—Michael
Company Secretary
Issenberg)
Director
SCHEDULE A
EMPLOYER PARTY TO AGREEMENT
Executed as an agreement.
Dated this … … day of … … … 2000.
SIGNED FOR AND ON BEHALF OF—
The common seal of—
TAHL Holdings Pty Limited
) Common Seal
ACN 073 034 689 has been
)
hereunto affixed by authority
)
of the Board of Directors
)
in the presence of:
)
(Signed—John Knowles)
(Signed—Ronald
Company Secretary
John Hickey)
Director

81 W.A.I.G.

SCHEDULE B
21.—WAGES
The following shall be the minimum fortnightly rates of
wages payable to employees covered by this Agreement—
(1) (a) Classifications
(1) Chef
(2) Qualified Cook
(3) Cook Employed Alone
(4) Breakfast and/or Other Cooks
(5) Bar Attendant—Category 1
(6) Bar Attendant—Category 2
(7) Cellarman
(8) Head Waiter/Waitress
(9) Head Steward/Stewardess
(10) Hostess
(11) Waiter/Waitress
(12) Steward/Stewardess
(13) Housekeeper/Supervisor
(14) Night Porter
(15) Hall Porter
(16) Lift Attendant
(17) Cashier
(18) Snack Bar Attendant
(19) Butcher
(20) Kitchenhand
(21) Commissionaire and/or Car Parking Attendant
(22) Security Officer
(23) Timekeeper
(24) Storeman
(25) Housemaid
(26) Laundress
(27) Cleaner
(28) Maintenance Man
(29) Gardener
(30) Yardman
(31) General Hand

INGHAMS ENTERPRISES PTY LTD DISTRIBUTION
ENTERPRISE BARGAINING AGREEMENT 2000.
No. AG 268 of 2000.
2001 WAIRC 01776
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE SHOP, DISTRIBUTIVE AND
ALLIED
EMPLOYEES’
ASSOCIATION OF WESTERN
AUSTRALIA, APPLICANT
v.
INGHAMS ENTERPRISES PTY
LIMITED, RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
MONDAY, 15 JANUARY 2001
FILE NO
AG 268 OF 2000
CITATION NO. 2001 WAIRC 01776
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Agreement registered
Mr TJ Pope
Mr R Bragg

_______________________________________________________________________________

Order.
HAVING heard Mr TJ Pope on behalf of the applicant and Mr
R Bragg on behalf of the respondent, and by consent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—
THAT the agreement made between the parties as
lodged in the Commission on the 22nd day of November
2000, amended by consent at hearing on the 15th day of
January 2001, entitled the Inghams Enterprises Pty Ltd
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Distribution Enterprise Bargaining Agreement 2000 is
hereby registered;
AND replaces the Inghams Enterprises Pty Ltd Distribution Enterprise Bargaining Agreement 1999 (AG 29
of 2000) which is hereby cancelled.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.

Schedule.
1.—TITLE
This Agreement shall be known as the “Inghams Enterprises
Pty Ltd Distribution Enterprise Bargaining Agreement 2000
and replaces the “Inghams Enterprises Pty Ltd Distribution
Enterprise Bargaining Agreement 1999 No AG 29 of 2000.
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.

2.—ARRANGEMENT
Title
Arrangement
Area and Scope
Parties Bound
Term of Agreement
Relationship to Award
Objectives of Agreement
Wages
Classifications
No Further Claims
Rest Breaks
Public Holiday Work
Grievance Procedure
Conditions for Employment changes with significant effect and Redundancy
Leave Provisions
Consultative Committee
Abandonment of Employment
Signatories

3.—AREA AND SCOPE
The Area and Scope of this Agreement shall be that prescribed in the Shop and Warehouse (Wholesale and Retail
Establishments) State Award 1977 (No R32 of 1976), as
amended from time to time, (“the Award”), insofar as it applies to employees of Inghams Enterprises Pty Ltd, employed
at the distribution centre at 9 Baden Street Osborne Park,
Western Australia.
4.—PARTIES BOUND
This Agreement shall apply to and be binding on Inghams
Enterprises Pty Ltd (“the Company”) and the Shop, Distributive and Allied Employees; Association of Western Australia
(“the Union”) and shall apply to all employees employed at
the Company’s operation in Osborne Park, who are members
or are eligible to be members of the Union and who are covered by the Award or any successor thereto. There are
approximately 30 distribution employees whose conditions
of employment will be regulated by the terms of this Agreement.
5.—TERM OF AGREEMENT
1. This Agreement shall operate from 20/10/2000 and shall
expire on 20/01/2003 (27 months).
2. The parties to this Agreement shall begin negotiations for
a new Agreement at least 3 months prior to the expiration of
this Agreement.
3. Following its expiry, the Agreement shall continue to
operate until varied by the parties or replaced by another Agreement.
6.—RELATIONSHIP TO AWARD
1. This Agreement shall be read and interpreted wholly in
conjunction with the Award, as identified in Clause 3—Area
and Scope, of this Agreement.
2. Where there is any inconsistency between this Agreement and the Award, this Agreement shall prevail to the extent
of that inconsistency. Where this Agreement is silent, Award
provisions shall apply.
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7.—OBJECTIVES OF AGREEMENT
The principal objective of this Agreement is the delivery of
a wage increase as described in Clause 8 of the Agreement in
recognition the issues negotiated in this Agreement and of
past cooperation of employees in achieving a good standard
of work and continuing to display the ability to apply a flexible attitude in the handling of the changing nature on the
business.
8.—WAGES
1. Full Time Employees
a. The following wage rates are for 38 ordinary hours
per week.
b. The wage increase shall come into effect on the first
full pay period on or after the dates listed below.
Classification
20/10/2000—6%
20/10/2001—4%
Level 1
$564.67
$587.26
Level 2
$594.58
$618.36
Level 3
$611.20
$635.64
Level 4
$638.05
$663.57
Level 5
$664.90
$691.49
Level 6
$691.73
$719.40
2. Part Time Employees
Part time employees shall receive payment for ordinary hours
of work at an hourly rate of one thirty eight of the appropriate
rate prescribed by subclause (1) hereof.
3. Casual Employees
A casual employee shall be paid one thirty eight of the appropriate rate prescribed in subclause (1) of this clause, and
in addition a loading in accordance with the following scale—
a. Where the casual engagement on any day is for a
full day’s work, a loading of 20%;
b. Where the casual engagement on any day is for less
than a full day’s work, a loading of 25%.
4. This Agreement shall not operate to cause any employee
to suffer a reduction in an overaward payment.
9.—CLASSIFICATIONS
Employees are graded in accordance with the following six
level skills based classification structure—
1. Level 1 New starter/probationer
This level is only applicable to new employees in
the first nine weeks of service.
2. Level 2
This level applies to employees who have completed
nine weeks’ service.
3. Level 3
This level applies to employees who have completed
nine weeks’ service and who operate forklifts.
4. Level 4
This level applies to employees who have completed
nine weeks’ service and who are nominated B-class
drivers and who are forklift operators.
5. Level 5
This level applies to leading hands.
6. Level 6
This level applies to leading hands who are nominated B-class licence holders.
10.—NO FURTHER CLAIMS
1. It is agreed that the Union will undertake that no further
claims will be made upon the Company for the term of this
Agreement.
2. In the event that the award is varied to include any future
“Safety Net Adjustments” awarded by the Western Australian
Industrial Relations Commission then such increases shall be
offset against the increases in this Agreement.
11.—REST BREAKS
1. The parties agree that in recognition for wage increases
contained in this Agreement the total rest breaks taken per
day by employees shall be reduced by 15 minutes per day
when the second wage increase under this Agreement is effective. The time at which the extra 15 minutes shall be worked
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shall be as mutually agreed between each individual employee
and his/her manager.
2. Employees will then retain the right to a one hour unpaid
meal break, plus either—
a. three, 15 minute paid rest breaks during the working day, or
b. one 15 minute paid rest break and a paid half hour
rest break during the working day,
as mutually agreed between each individual employee
and his or her manager.
3. Employees directed to work in the areas of frozen and
fresh lines will not have their rest breaks reduced.
12.—PUBLIC HOLIDAY WORK
Due to the nature of the business, the Company may elect to
operate on public holidays, in particular on Easter Monday
and Boxing Day, depending on what day Boxing Day falls.
The Company may request employees make themselves available to work overtime on those days on the following basis—
a. Employees will not be required to work on Good
Friday or Christmas Day.
b. Award penalty rates will apply to work performed
on Public holidays.
c. Employees will be given not less than 14 days notice of the Company’s intention to operate on a Public
Holiday.
d. Staffing for these occasions will be arranged through
the consultative committee, taking account of individual employees special circumstances
13.—GRIEVANCE PROCEDURE
1. Any question, dispute or difficulty arising from this Agreement shall be dealt with in accordance with the following
procedure—
a. The matter shall first be discussed between the employee affected and the appropriate supervisor. The
employee may choose to be represented by the Union delegate.
b. If not settled, the matter shall be discussed between
the employee, an accredited representative of the
Union and the appropriate representative of the
Company.
c. If not settled the matter shall be discussed between
an official of the Union and an appropriate representative of the Company.
2. A reasonable time frame shall apply to each step of the
procedure as prescribed in subclause (1) hereof.
3. While the matter in dispute is being discussed in accordance with the procedure, as prescribed in subclause (1) hereof,
work shall continue and the status quo as applying before the
dispute shall be maintained. No party shall be prejudiced in
relation to the final settlement by the continuance of work in
accordance with this clause.
4. It will be open to either party at any time to seek the
assistance of the Western Australian Industrial Relations Commission in resolving any dispute provided the persons involved
in the question, dispute or difficulty have conferred amongst
themselves and made reasonable attempts to resolve the question, dispute or difficulty before taking the matter to the
Commission.
14.—CONDITIONS FOR EMPLOYMENT CHANGES
WITH SIGNIFICANT EFFECT, AND REDUNDANCY
Interpretation—
14. (1) In this section,
“employee” does not include a casual employee or an
apprentice or industrial trainee within the meaning of
the Industrial Training Act 1975;
“redundant” means being no longer required by the company to continue doing a job because, for a reason
that is not a usual reason for change in the company’s
work-force, the company has decided that the job will
not be done by any person.
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(2) For the purposes of this Part, an action of the company
has a significant effect on an employee if:
(a) there is to be a major change in the—
(i) composition, operation, or size of ; or
(ii) skills required in,
the company’s work-force that will affect the employee;
(b) there is to be elimination or reduction of—
(i) a job opportunity
(ii) a promotion opportunity; or
(iii) job tenure,
for the employee;
(c) the hours of the employee’s work are to significantly
increase or decrease;
(d) the employee is required to be retrained;
(e) the employee is required to transfer to another job
or work location; or
(f) the employee’s job is to be restructured.
Employee to be informed;
(3) Where the company has decided to—
(a) take action that is likely to have significant effect on
an employee or,
(b) make an employee redundant,
the employee is entitled to be informed by the company,
as soon as reasonable practicable after the decision has
been made, of the action or the redundancy, as the case
may be, and discuss with the company the matters mentioned in subsection (4).
(4) The matters to be discussed are—
(a) the likely effects of the action or redundancy in respect of the employee; and
(b) measures that may be taken by the employee or the
employer to avoid or minimise a significant effect,
as the case requires.
Company not bound to disclose prejudicial information
(5) Nothing in this Agreement requires the company, when
providing information or holding a discussion under subsection 3 to disclose information that may seriously harm—
(a) the company’s business undertaking; or
(b) the company’s interest in the carrying on, or disposition, of the business undertaking.
Leave for job interviews
(6) An employee who has been informed that he or she has
been, or will be, made redundant is entitled to paid leave of
up to 8 hours for the purpose of being interviewed for further
employment.
(7) The 8 hours need not be consecutive.
(8) An employee who claims to be entitled to paid leave
under subsection (6) is to provide to the company evidence
that would satisfy a reasonable person of the entitlement.
(9) Payment for leave under subsection (6) is to be made at
the employees ordinary rate of pay for ordinary hours.
(10) The following scale of payments shall be made by the
company in circumstances to which those provisions apply.
Period of Continuous Service
Less than 1 Year
1 year but less than 2 years
2 years but less than 3 years
3 years but less than 4 years
4 years but less than 5 years
5 years but less than 6 years
6 years but less than 7 years
7 years but less than 8 years
8 years but less than 9 years
9 years but less than 10 years
10 years but less than 11 years
11 years but less than 12 years
12 years but less than 13 years
13 years and over

Severance Pay
Nil
4 weeks
6 weeks
7 weeks
8 weeks
10 weeks
12 weeks
14 weeks
16 weeks
18 weeks
20 weeks
22 weeks
24 weeks
26 weeks
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15.—LEAVE PROVISIONS
Public Holidays
An employee who is absent on the working day before or
on the working day after a public holiday/s shall not be entitled to payment for the public holiday unless the employee
provides proof acceptable to the Company, that there was a
valid reason for the absence.
16.—CONSULTATIVE COMMITTEE
(1) A consultative committee shall be established comprising the Distribution Manager, one supervisor and two
employees, the latter being elected from the distribution operations on an annual basis.
(2) (a) Subject to agenda items the committee shall meet on
a monthly basis.
(b) (i) Agenda items may be submitted by any employee
through the employee committee member and must
be forwarded to the Distribution Manager five days
prior to the meeting and an agenda circulated for
committee members two days before the meeting.
Additional agenda items may be added once the need
for a meeting has been established.
(ii) If there are no agenda items the meeting will not
occur.
(3) The committee is responsible for considering issues
raised and making recommendations to the company management for consideration on those issues.
(4) At the request of a committee member other persons,
including a union organiser, may be invited to attend the Consultative Committee meeting on a relevant issue.
17.—ABANDONMENT OF EMPLOYMENT
Where an employee is absent from work for a period of
three working days without contacting the Company in regard to the reasons for the absence, it shall be assumed that
the employee has abandoned their employment. If within 14
days from the commencement of the absence the employee
has not proved to the Distribution Manager that there was a
satisfactory reason for the absence, then the employee shall
be deemed to have abandoned their employment.
18.—SIGNATORIES
For and on behalf of the Shop, Distributive and Allied Employees’ Association of Western Australia—
(Signed Mark Bishop)
Common Seal
Signature
MARK BISHOP
Name of Signatory
GENERAL PRESIDENT
Position of Signatory
13/11/2000
Date
(signed Joseph Bullock)
Common Seal
Signature
JOSEPH BULLOCK
Name of Signatory
GENERAL SECRETARY
Position of Signatory
17/11/2000
Date
For and on behalf of Inghams Enterprises Pty Ltd—
(Signed PJ Manning)
Signature
PJ MANNING
Name of Signatory
GENERAL MANAGER
Position of Signatory
1/11/2000
Date
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Result

Agreement registered

________________________________________________________________________

Order.
HAVING heard Ms J Caiacob on behalf of the Governing
Council, Kimberley College of TAFE and Ms J van den Herik
on behalf of the Civil Service Association of Western Australia
(Incorporated), and by consent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby orders—
THAT the Kimberley College of TAFE Public Service
and Government Officers’ Enterprise Agreement 2000 in
the terms of the following schedule be registered on the
21st day of December 2000 and shall replace the Western
Australian Department of Training Public Service and
Government Officers’ Enterprise Agreement 1998 (No.
PSA AG 12 of 1998), in respect of Government Officers
employed at Kimberley College of TAFE.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner,
Public Service Arbitrator.

Schedule.
PART 1—APPLICATION AND OPERATION OF
AGREEMENT
1.—TITLE
This Agreement will be called the Kimberley College of
TAFE Public Service and Government Officers’ Enterprise
Agreement 2000 and will replace the Kimberley College of
TAFE Public Service and Government Officers’ Enterprise
Agreement 1998.
2.—ARRANGEMENT
PART 1—APPLICATION AND OPERATION OF
AGREEMENT
1. TITLE
2. ARRANGEMENT
3. SCOPE
4. PARTIES BOUND
5. DEFINITIONS
6. NUMBER OF EMPLOYEES COVERED
7. NO FURTHER CLAIMS
8. TERM OF AGREEMENT AND RENEGOTIATION
9. RELATIONSHIP TO AWARDS
10. AVAILABILITY OF AGREEMENT
11. OBJECTIVES OF THE AGREEMENT
12. PAST PRODUCTIVITY
PART 2—DISPUTE RESOLUTION
13. CONSULTATION PROVISIONS
14. DISPUTE RESOLUTION PROCEDURE
15. SUBSTANDARD PERFORMANCE
16. BREACHES OF DISCIPLINE
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PART 3—EMPLOYER AND EMPLOYEES’ DUTIES,
EMPLOYMENT RELATIONSHIP AND RELATED
ARRANGEMENTS
17. HIGHER DUTIES
18. CASUAL EMPLOYMENT
PART 4—WAGES AND RELATED MATTERS
19. SALARIES
20. SALARY PACKAGING
21. PAYMENT ARRANGEMENTS
22. REPAYMENTS OF OVERPAYMENTS
23. VARIATION OF ALLOWANCES
PART 5—HOUR OF WORK, BREAKS, OVERTIME,
SHIFT WORK AND WEEKEND WORK
24. HOURS OF WORK
25. FLEXITIME
PART 6—LEAVE OF ABSENCE AND PUBLIC HOLIDAYS
26. ANNUAL LEAVE
27. LONG SERVICE LEAVE
28. SICK LEAVE
29. FAMILY/CARER’S LEAVE
30. COMPASSIONATE LEAVE
31. SHORT LEAVE
32. CEREMONIAL/CULTURAL LEAVE
33. PUBLIC HOLIDAYS
34. CHRISTMAS CLOSEDOWN
35. PARENTAL LEAVE
36. EMERGENCY AND COMMUNITY SERVICE
LEAVE
37. ANNUAL LEAVE LOADING
38. SELF-FUNDED WORK BREAKS
PART 7: TRANSFERS, TRAVELLING AND WORKING AWAY FROM USUAL PLACE OF WORK
39. HOME BASED WORK
40. TRAVELLING ALLOWANCE
41. TRANSFER
SCHEDULE A: SALARIES
SCHEDULE B: PRODUCTIVITY IMPROVEMENTS
SCHEDULE C: SIGNATORIES OF PARTIES TO
THE AGREEMENT
SCHEDULE D: ALPHABETICAL LISTING OF
PROVISIONS

3.—SCOPE
This Agreement will apply throughout the state of Western
Australia to Officers employed in the Kimberley College of
TAFE. This Agreement will also apply to Officers on secondment to or in the College.
4.—PARTIES BOUND
The parties to this Agreement will be the Governing Council of the Kimberley College of TAFE, and the Civil Service
Association of Western Australia (Inc).
5.—DEFINITIONS
The following terms will have the following meanings—
“Agreement”: means the Kimberley College of TAFE
Public Service and Government Officers’ Enterprise
Agreement 2000.
“Award”: means the Government Officers’ Salaries,
Allowances and Conditions Award 1989.
“College” means the Kimberley College of TAFE.
“Continuous service”: Any period of service between
the employee and employer under an unbroken contract
of employment, and includes any authorised unpaid or
paid absences.
“CSA”: means the Civil Service Association of Western Australia (Inc).
“Department”: means the Western Australian Department of Training and Employment.
“Employee”: for the purpose of this Agreement means,
someone who is referred to at Clause 3—Scope.
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“Employer”: means the Governing Council of the
Kimberley College of TAFE.
“Full-Time Officer”: A person employed to work 37
1/2 ordinary hours per week.
“Government”: means the Government of Western
Australia.
“GOSAC Award”: means the Government Officers’
Salaries Allowances & Conditions Award 1989.
“Managing Director” means the Managing Director
of the Kimberley College of TAFE, pursuant to section
46 of the Vocational Education and Training Act 1996.
“Minister”: is the Minister of the Crown who is responsible for the administration of the employing agency.
“Officer”: means a Public Service Officer as defined
in the Public Sector Management Act 1994 or Government Officer as defined in the Industrial Relations Act
1979.
“Part-Time”: means regular and continuing employment for less than the ordinary hours for a “Full-Time
Officer”.
“Spouse”: means a husband or wife of an employee,
and includes a de facto spouse. For the purposes of Bereavement leave it includes a former spouse.
“Union”: means the Civil Service Association of Western Australia (Inc).
“WAIRC”: means the Western Australian Industrial
Relations Commission.
6.—NUMBER OF EMPLOYEES COVERED
At the date of registration of this Agreement the approximate number of employees covered by this Agreement is 4.
7.—NO FURTHER CLAIMS
7.1 There will be no extra claims for salary adjustments other
than that which is provided by this Agreement for the duration of its term.
7.2 There will be no further claims on matters contained in
this Agreement for the duration of its term.
8.—TERM OF AGREEMENT AND RENEGOTIATION
8.1 This Agreement will operate on and from the date of
registration and will remain in force for two years.
8.2 Six (6) months prior to the date of expiration of this
Agreement, the parties will commence negotiation for its renewal or replacement.
8.3 The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that
the productivity targets attained under this Agreement continue and previous productivity improvements in the last
agreement are sustained, and changes to Award conditions
maintained, or changed by agreement.
9.—RELATIONSHIP TO AWARDS
This Agreement will be read and interpreted wholly in conjunction with the Government Officers’ Salaries, Allowances
and Conditions Award 1989. This Agreement will have precedence to the extent of any inconsistency. Where the agreement
is silent the relevant award will apply.
10.—AVAILABILITY OF AGREEMENT
Employees will have access to an electronic copy of this
agreement. Where electronic copies are unavailable, hard copies of the agreement will be provided.
11.—OBJECTIVES OF THE AGREEMENT
It is the shared objectives of the parties to—
Work towards alignment of conditions for all TAFE employees.
Meet the requirements of clients and students through the
provision of reliable, efficient and competitive services.
Achieve the Department’s mission and improve productivity and efficiency through identified improvements.
Achieve improvement and greater flexibility of working
patterns and arrangements.
Promote and facilitate enhanced employee relations and increased job satisfaction.
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To facilitate a continued cooperative approach to the introduction of change.
This Agreement will operate as a contributive mechanism
to deliver a cost efficient Vocational Education and Training
service.
12.—PAST PRODUCTIVITY
This Agreement incorporates past productivity to the date
of registration.
PART 2—DISPUTE RESOLUTION
13.—CONSULTATION PROVISIONS
13.1 The parties acknowledge the need for a satisfactory
College consultative procedure. Staff participation and consultation is encouraged. The form of participation and
consultation may vary at each workplace depending on individual circumstances. The College will establish its own
structure and processes. However, the non-establishment of a
structure or process will not be used as a means to avoid requirement to consult.
13.2 Employees will be involved in broadly based representative consultative committees with structure and functions
determined by the College.
13.3 Consultative committees will provide a forum for staff
and management to, where appropriate, seek the views of the
other and enter into meaningful discussions that may contribute towards outcomes, in relation to operational matters.
13.4 Representatives from the Union, where it has members at the workplace, will be invited to participate on
consultative committees.
13.5 The parties to this Agreement acknowledge that decision making continues to rest with the College, which is
accountable to Government, through legislation, for the operation of its business.
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15.2.3 terminate the employment of that employee.
15.3 If an employee who has been subject to substandard
performance management is aggrieved by any resulting decision, he/she may appeal against that decision in the WAIRC.
16.—BREACHES OF DISCIPLINE
16.1 No employee shall be subject to the penalties of clause
16.2 unless a fair procedure is applied and decisions and processes incorporate the principles of natural justice and are free
from bias.
16.2 If, in accordance with the College’s disciplinary policy,
an employee is found by the College to have committed a
breach of discipline, the College may—
16.2.1 reprimand the employee;
16.2.2 transfer the employee to another public sector
agency or authority, with the consent of that
agency or transfer the employee to another position at the College at which the employee is
currently employed;
16.2.3 impose on the employee a fine not exceeding the
equivalent of five days pay that the employee
would have received immediately prior to the
breach of discipline finding;
16.2.4 reduce the monetary remuneration of the employee within the employee’s existing
classification;
16.2.5 reduce the level of classification of the employee;
16.2.6 dismiss the employee;
or, except where the employee is dismissed under subclause
16.2.6, take action under any two or more of the above subclauses.
16.3 If an employee who has been subject to disciplinary
action is aggrieved by a decision resulting from such action,
he/she may appeal against that decision to the WAIRC.

14.—DISPUTE RESOLUTION PROCEDURE
14.1 In the event of a dispute arising in the workplace the
procedure to be followed to resolve the matter will be as follows—
14.1.1 The employee and their supervisor will meet and
confer on the matter; and
14.1.2 If the matter is not resolved at such a meeting,
the parties will arrange for further discussions
between the employee and his or her nominated
representative, if any, and more senior levels of
management.
14.1.3 If the matter is still unresolved a discussion will
be held between representatives of the College
or other representative of the employer and the
Union or other employee representative.
14.1.4 If the matter cannot be resolved it may be referred
to the WAIRC.
14.2 While the parties attempt to resolve the matter work
will continue as normal unless an employee has a reasonable
concern about an imminent risk to his or her health and safety.

17.—HIGHER DUTIES
17.1 An officer who undertakes duties of a higher classification for a period of 10 consecutive working days or more,
inclusive of public holidays, will be paid at the salary applicable to the higher level proportionate to the level of duties and
responsibilities assigned for the entire period of the higher
duties.
17.2 The higher rate of payment will apply to an officer
who proceeds on normal annual leave or any other approved
leave of absence of not more than four weeks provided that
the officer was in receipt of the additional payment for a continuous period of 12 months or more.

15.—SUBSTANDARD PERFORMANCE
For the purposes of this clause the following definition will
apply—
Substandard performance: The performance of an employee is substandard if the employee does not, in the
performance of the functions that he or she is required to
perform, attain or sustain a standard that a person may
reasonably be expected to attain or sustain in the performance of his or her duties.
15.1 No employee shall be subject to the penalties of clause
15.2 unless a fair procedure is applied and decisions and processes incorporate the principles of natural justice and are free
from bias.
15.2 If, in accordance with the College’s substandard performance management policy, an employee is found by the
College to be performing at a substandard level, the College
may—
15.2.1 withhold an increment of remuneration otherwise
payable to that employee;
15.2.2 reduce the classification of that employee; or

PART 4—WAGES AND RELATED MATTERS

PART 3—EMPLOYER AND EMPLOYEES’ DUTIES,
EMPLOYMENT RELATIONSHIP AND RELATED
ARRANGEMENTS

18.—CASUAL EMPLOYMENT
18.1 Casual employees may be employed for up to three
months in any period of engagement, provided that where
operationally necessary and in compliance with subclause 18.2
of this clause the period of engagement may be extended for
up to a period of a further three months.
18.2 All casual engagements shall be in accordance with
the following guidelines.
1 The type of employment involves specific workload
demands of a short term nature;
2 The job is a short term project of a finite nature;
3 To replace an employee during a short term approved
leave of absence.

19.—SALARIES
19.1 Increases have been applied to the rates paid pursuant
to the Kimberley College of TAFE Public Service and Government Officers’ Enterprise Agreement 1998 as expressed in
column A.
19.2 The rates in Column B will be paid effective from the
date of registration of the Agreement. The rates in column B
reflect a 1.5% increase for changes to award/employment conditions contained in this Agreement.
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19.3 The rates in Column C will be paid from the first pay
period on or after 15 March 2001. The rates in Column C
reflect a 1.5% increase for changes to award/employment conditions contained in this Agreement.
19.4 The rates in Column D will be paid from the first pay
period on or after 15 March 2002. The rates in Column D
reflect a 3% increase, subject to Cabinet Standing Committee
on Labour Relations endorsement that the Productivity Improvement Plan targets have been achieved.
19.5 The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that
the productivity targets attained under this Agreement continue and previous productivity improvements in the last
agreement are sustained and changes to Award conditions
maintained, or changed by agreement.
20.—SALARY PACKAGING
20.1 An employee may, by agreement with the employer,
enter into a salary packaging arrangement in accordance with
the Kimberley College of TAFE Flexible Remuneration Packaging Scheme or any similar salary packaging arrangement
offered by the employer.
20.2 Salary packaging is an arrangement whereby the entitlements under this agreement, contributing toward the Total
Employment Cost (as defined) of an employee, can be reduced by and substituted with another, or other benefits.
20.3 For the purpose of this clause, Total Employment Cost
(TEC) is defined as the cost of salary and other benefits aggregated to a total figure or TEC, less the cost of Compulsory
Employer Superannuation Guarantee contributions.
20.4 The TEC for the purposes of salary packaging, is calculated by adding—
20.4.1 The base salary;
20.4.2 Other cash allowances, eg. Annual leave loading;
20.4.3 Non-cash benefits, eg superannuation, motor vehicles etc;
20.4.4 Any Fringe Benefit Tax liabilities currently paid;
and
20.4.5 Any shift or commuted allowance or variable
components, eg performance based incentives
(where they exist).
20.5 Where an employee enters into a salary packaging arrangement they will be required to enter into a separate written
agreement with the employer that sets out the terms and conditions of the agreement.
20.6 The salary packaging arrangement must be cost neutral in relation to the total cost to the employer.
20.7 The salary packaging arrangement must also comply
with relevant taxation laws and the employer will not be liable for the additional tax, penalties or other costs payable or
which may become payable by the employee.
20.8 In the event of any increase or additional payments of
tax or penalties associated with the employment of the employee of the provision of employer benefits under the salary
packaging agreement, such tax, penalties and any other costs
will be borne by the employee.
20.9 In the event of significant increases in Fringe Benefit
Tax liability or administrative costs relating to arrangements
under this clause, the employee may vary or cancel a salary
packaging arrangement.
20.10 The cancellation of salary packaging will not cancel
or otherwise affect the operation of this Agreement.
20.11 An employer will not unreasonably withhold agreement to salary packaging on request from an employee.
20.12 The Dispute Settlement Procedure contained in this
Agreement will be used to resolve any dispute arising from
the operations of this clause. Where such a dispute is not resolved, the matter may be referred to the WAIRC.
21.—PAYMENT ARRANGEMENTS
Salaries will be paid on a fortnightly basis directly into an
approved bank, building society or credit union nominated by
the employee.
22.—REPAYMENTS OF OVERPAYMENTS
22.1 Any salary overpayments will be repaid to the employer
within a reasonable period of time.
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22.2 If agreement cannot be reached, the employer may
deduct the amount of overpayment over the same length of
time that the overpayments occurred, or up to 6 months, whichever period is less.
22.3 The employer may not deduct or require an employee
to repay an amount exceeding 20% of the employees’ net pay
in any one pay period.
22.4 On compassionate grounds, the Managing Director may
allow an extended period for the repayment of overpayments.
23.—VARIATION OF ALLOWANCES
23.1 Wherever an award allowance is calculated by reference to a classification salary point, the parties agree that all
such allowances will be so varied by reference to the salary
provided by this agreement.
23.2 All such allowances will be applicable from the same
date as provided for any salary variation under this agreement.
PART 5—HOUR OF WORK, BREAKS, OVERTIME,
SHIFT WORK AND WEEKEND WORK
24.—HOURS OF WORK
Notwithstanding the prescribed hours of duty in clause 16
of the Award, the employer and an employee may agree to
vary the spread of hours during which the employee’s ordinary hours of work may be worked. Any agreement must be
voluntarily and genuinely made and an employee may not be
forced, coerced or intimidated into any such variation to the
spread of ordinary hours during which the hours of work may
be worked.
25.—FLEXITIME
25.1 For the purpose of this clause, a settlement period will—
25.1.1 consist of 12 weeks;
25.1.2 have the required hours of duty of 450 hours;
and
25.1.3 commence at the beginning of a pay period.
25.2 Credit hours at any point within the settlement period
will not exceed 60 hours.
25.3 An officer may be allowed to clear flexi leave of a
maximum of 6 full days, or any combination of half days and
full days that does not exceed 6 full days in any settlement
period.
25.4 Full days of flexi leave may be taken in accordance
with College policy.
25.5 Flexi-leave days may be taken consecutively during a
Christmas Closedown.
25.6 Notwithstanding subclause 25.3, in the case of a Christmas Closedown of 12 working days, where sufficient credit
hours are accrued, an employee may take seven consecutive
flexi-leave days. This subclause does not apply in the case of
a Christmas Closedown of less than 12 working days.
25.7 Credit hours to a maximum of thirty seven hours thirty
minutes will be allowed at the end of each settlement period
and will be carried forward to the next settlement period.
25.8 In the case of credit hours greater than thirty seven
hours thirty minutes gained in one settlement period, the hours
in excess of thirty seven hours thirty minutes will be lost.
PART 6—LEAVE OF ABSENCE AND PUBLIC
HOLIDAYS
26.—ANNUAL LEAVE
26.1 By written approval of the employer, accrued annual
leave may be paid out (equivalent benefit) instead of taken.
26.2 The paying out of accrued annual leave is not obligatory and is subject to agreement of both the employer and
employee.
26.3 Annual Leave Travel Concessions—Officers Stationed
in Remote Areas
26.3.1 Where an officer’s headquarters is situated in District Allowance Areas 3,5,6 and in that portion of
area 4 located north of 30° South Latitude, as
defined in Schedule D—District Allowance of the
PSA/ Schedule G—District Allowance of the
GOSAC Award, a travel concession to the value
of return economy airfares to Perth or Geraldton
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will be provided for the officer and his/her dependants when the officer travels from his/her
normal place of employment on Annual Leave.
26.3.2 The officer will only be entitled to the actual cost
of the travel, up to the value of return economy
airfares for the officer and his/her dependents to
Perth or Geraldton, whichever is the higher. The
employer will not reimburse the officer unless
the officer supplies evidence acceptable to the
employer of the actual cost of travel.
26.3.3 An officer is required to serve 12 months in these
areas before qualifying for travel concessions.
27.—LONG SERVICE LEAVE
27.1 Accrued long service leave may be taken in periods of
not less than one day.
27.2 By written approval of the employer, accrued long service leave may be paid out (equivalent benefit) instead of taken.
27.3 The paying out of accrued Long Service Leave is not
obligatory and is subject to agreement of both the employer
and employee.
28.—SICK LEAVE
28.1 Sick leave entitlement
28.2 The sick leave provisions of the GOSAC Awards will
continue to apply, except that the Managing Director may
approve further paid leave in exceptional circumstances.
29.—FAMILY/CARER’S LEAVE
29.1 An employee with responsibilities in relation to either
members of their family or members of their household who
need their care and support, is entitled to paid leave of up to 5
days per annum, to provide care and support for such persons
when they are ill.
29.2 Family/carer’s leave taken will be deducted from an
employee’s sick leave entitlements, provided that 10 days of
the employee’s sick leave entitlement credited in the current
year cannot be used for family/carer’s leave. Family/carer’s
leave is not cumulative from year to year.
29.3 Where family/carer’s leave is exhausted, an employee
may take unpaid carer’s leave by agreement with the employer.
29.4 The employee will if required by the employer establish, by production of medical evidence or statutory
declaration, the illness of the person concerned and that the
illness is such as to require care by another.
29.5 The employee will, wherever possible, give the employer notice prior to the absence of the intention to take such
leave.
29.6 For the purposes of this clause, a family member or
member of the employee’s household is one who is wholly or
partially dependent on the employee.
30.—COMPASSIONATE LEAVE
30.1 Subject to paragraph 30.2 hereof, an officer will be
entitled to paid compassionate leave of up to 2 days on the
death of a family member.
30.2 The Managing Director may grant compassionate leave
on the death of a person other than a family member in personal and compassionate circumstances.
30.3 Compassionate leave will not be granted during a period of any other leave.
30.4 Payment for compassionate leave is to be made only
where the officer otherwise would have been on duty.
31.—SHORT LEAVE
The Award entitlement to short leave will no longer apply.
32.—CEREMONIAL/CULTURAL LEAVE
32.1 Ceremonial/Cultural Leave may be granted, to employees who have a ritual obligation to participate in ceremonial
activity which requires absence from work. Such leave will
also include leave to meet the employee’s custom and traditional laws.
32.2 An employee granted leave to participate in ceremonial, cultural or traditional law activities will have such leave
deducted from accrued annual leave or long service leave.
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32.3 Leave without pay to participate in ceremonial, cultural or traditional law activities may be granted by the
employer.
33.—PUBLIC HOLIDAYS
33.1 The following days are paid public holidays; New Year’s
Day, Australia Day, Good Friday, Easter Monday, Anzac Day,
Foundation Day, Labour Day, Sovereign’s Birthday, Christmas Day and Boxing Day.
33.2 Whenever any of these days falls on a Saturday or a
Sunday, the holiday is observed on the next succeeding Monday, or in the case of Boxing Day falling on a Sunday or
Monday, on the next succeeding Tuesday.
33.3 There is no entitlement to any additional Public Service holidays in addition to those prescribed in this agreement.
34.—CHRISTMAS CLOSEDOWN
34.1 The College may observe a closedown over the Christmas/New Year period.
34.2 The duration of the closedown will be at the discretion
of the Managing Director but will not exceed 12 working days.
34.3 Employees will be required to take annual leave, long
service leave, rostered days off, time in lieu of overtime or
flexitime credit hours on the working days that the College is
closed down. The employee may elect which form of leave is
to be taken.
34.4 The Managing Director will as soon as possible, in
each calendar year but not later than 30 June, advise employees of the period of closedown and the number of working
days involved.
34.5 When taking leave during the year employees must be
aware of the requirement to retain credits to cover the required
number of days over the compulsory close down period.
34.6 New employees, employees who have exhausted their
annual leave credits at the commencement of this Agreement,
or employees who have been granted approval to utilise all
leave credits will be entitled to take leave without pay or go
into debit to cover the amount of leave involved, provided a
refund is made by the employee, on termination, if credits to
the value of the leave taken in advance have not been accrued.
35.—PARENTAL LEAVE
Definitions
For the purpose of this clause, the following terms have the
following meanings—
“Adoption”: is the placement (including any initial temporary placement with a view to a permanent placement)
of a child who is less than 5 years of age, who is not the
natural or step-child of the employee or employee’s
spouse and who has not lived with the employee for longer
than 6 months.
“Adoption leave”: Unpaid parental leave of up to 12
months taken by either parent in connection with the adoption or placement of a child under the age of 5 years.
“Certification”—
(a) For the purposes of paternity leave means a
certificate from a registered medical practitioner which names the employee’s spouse,
states that she is pregnant, and the expected
date of birth.
(b) For the purpose of maternity leave means a
certificate from a registered medical practitioner stating that the employee is pregnant
and the expected date of birth.
(c) For the purpose of adoption leave and special
adoption leave means the requirements that
an employee must comply with before being
eligible for the entitlement.
The employee must produce to the employer—
a statement from an adoption agency or other appropriate body of the placement of the child for
adoption purposes; or
presumed date confirming that the employee or employee’s spouse is to have custody of the child
pending application for an adoption order.
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“Child”: A person to whom an employee or employee’s spouse has given birth, or who is adopted by an
employee or employee’s spouse or who is placed with an
employee or employee’s spouse with a view to permanent adoption. This does not include a child or stepchild
of the employee or employee’s spouse who has previously lived with the employee for a period of 6 months
or more.
“Expected date of birth”: The day certified by a medical practitioner, to be the day on which the birth of the
child of the employee, or employee’s spouse is expected.
“Maternity leave”: Unpaid parental leave of up to 12
months taken by a female employee in connection with
her pregnancy, and the subsequent birth of a child.
“Parental leave”: Any period of maternity leave, paternity leave and/or adoption leave of up to 12 months taken
in connection with the birth or adoption of a child.
“Paternity leave”: Unpaid parental leave of up to 12
months which is taken by a male employee in connection
with the birth or adoption of a child. Such an employee
is permitted to take one week of unpaid paternity leave
immediately after the birth or adoption of a child, in conjunction with any leave taken by his spouse.
35.1 Entitlement to parental leave
35.1.1 Employees are entitled to parental leave in connection with the birth or adoption of a child, in
accordance with this clause.
35.1.2 Parental leave only applies to part-time or full
time employees. Temporary full time or part-time
employees on fixed term contracts are only eligible for parental leave for the duration of their fixed
term contract of employment.
35.1.3 For female employees parental leave may, at the
employee’s discretion, commence prior to 6
weeks before the expected date of birth of the
child.
35.1.4 The minimum period of absence on maternity
leave will commence six weeks before the expected date of birth and end six weeks after the
day on which the birth has taken place, however
an employee may apply to the Managing Director to vary this period provided her application is
supported by a certificate from a registered medical practitioner indicating that the employee is
fit to continue or resume duty within this minimum period.
35.2 Eligibility for parental leave
35.2.1 An employee must comply with the certification
and notice requirements to be entitled to parental
leave, unless these requirements are waived by
the employer.
35.2.2 Any entitlement to parental leave is reduced by
any amount of parental leave taken by the employee’s spouse in relation to the same child.
Parental leave is not to be taken simultaneously
by both parents, except during one week of paternity leave taken immediately after the birth or
adoption of a child.
35.3 Notice requirements
An employee is to give the employer at least 10 weeks written notice of the intention to take parental leave other than for
the purposes of adoption and of the expected duration of the
leave.
35.4 Transfer to a safe job
Where in the opinion of a registered medical practitioner
illness or risks arising out of the pregnancy or hazards connected with the work assigned to the employee make it
inadvisable for the employee to continue her present work,
she may be transferred to a safe job, at the rate and on the
conditions attached to that job or at the employee’s substantive level, whichever is the higher, until the employee
commences parental leave.
35.5 Variation and/or cancellation of parental leave period
35.5.1 The period of parental leave may be lengthened
or shortened by Agreement between the employer
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and the employee, provided that the amount of
leave does not exceed the maximum allowed.
35.5.2 The employee must where practicable give the
employer 14 days written notice of any request
to vary the period of leave.
35.5.3 Parental leave applied for, but not commenced,
by an employee for any reason is cancelled. Reasons for cancellation include, but are not limited
to—
35.5.3(a) where a pregnancy terminates, other
than by the birth of a living child;
35.5.3(b) or where a planned adoption or placement of a child does not proceed.
35.5.3(c) An employee must notify the employer
of any change in certification details.
35.6 Parental leave and sick leave
35.6.1 Where the pregnancy of an employee terminates
after 28 weeks, other than by the birth of a living
child, and the employee is not on parental leave,
she is entitled to sick leave in accordance with
Award entitlements.
35.6.2 An employee who suffers any illness or injury
related to her pregnancy and/or the birth whilst
on parental leave cannot utilise sick leave entitlements.
35.6.3 An employee may utilise sick leave entitlements
in accordance with clause 27.1—Sick Leave when
not on parental leave.
35.7 Special adoption leave
An employee is entitled to special unpaid adoption leave of
up to 2 days to attend any compulsory interviews, examinations or the like which are required by the adoption procedure.
35.8 Effect of parental leave on leave entitlements and employment
35.8.1 Any absence on parental leave will not break the
continuity of service.
35.8.2 However, absence on parental leave will not be
taken into account for the purpose of salary increment progression. Paid leave entitlements such
as annual leave, long service leave and public
holidays will not accrue during any period of
parental leave.
35.8.3 An employee may, instead of or in conjunction
with parental leave, take annual leave or long service leave entitlements to which he or she is
entitled.
An employee proceeding on parental leave may elect to
utilise—
35.8.3(a) accrued annual leave
35.8.3(b) accrued long service leave
for the whole or part of the period referred to in
subclause 35.1 of this clause. The periods of leave
referred to in paragraphs 35.8.3(a) and 35.8.3(b) of
this subclause, which are utilised, will be paid leave.
35.9 Replacement employees
35.9.1 Before the employer engages a replacement employee (including a temporarily promoted or
transferred employee), the employer must inform
that person of the temporary nature of the employment, and of the rights of the person on
parental leave who is being replaced.
35.9.2 The employer does not have to engage a replacement employee if one is not required.
35.10 Return to work after parental leave
35.10.1 An employee must confirm to the employer an
intention of returning to work prior to re-commencing work.
35.10.2 An employee returning to work from parental
leave is entitled to the position held immediately
before beginning parental leave. Where the employee was transferred to a safe job, the employee
is entitled to return to the position occupied immediately prior to transfer.
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35.10.3 Where the position no longer exists, the employee
is entitled to the same classification and pay to
that of the employee’s former position, and for
which the employee is qualified and capable of
performing.
35.10.4Where immediately before commencing parental leave,
an employee was acting in a higher position, or
performing additional duties on a temporary basis, this subclause only applies in respect of the
position held by the employee immediately before taking the acting or temporary position.
35.11Termination of employment and parental leave
35.11.1 An employee may terminate his or her employment at any time during a period of parental leave,
by giving the employer the appropriate period of
notice detailed in the relevant award.
35.11.2 The employer must not terminate an employee
or transfer them from their existing position on
the grounds of the employee’s parental leave application and/or absence on parental leave.
36.—EMERGENCY AND COMMUNITY SERVICE
LEAVE
36.1 Emergency Service Leave may be granted to an Employee who is an active volunteer member of the—
* Western Australian State Emergency Service;
* Western Australian Bush Fire Brigade;
* St John Ambulance Brigade;
* Defence Force Reserves;
* Sea and rescue associations; or
* Other similar Authorities or bodies, recognised by
the College.
to attend emergencies as declared by the recognised Authority or body provided that it does not interfere with essential
customer service and work requirements.
36.2 If an employee is an active member of a recognised
Authority or body they are to advise the College of membership in writing at the commencement of employment or
membership in order to seek leave to attend emergencies.
36.3 The employer will be advised as soon as possible by
the employee, the emergency service or such other persons as
to the absence and, where possible, the expected duration of
the absence. Such advice will be provided within 24 hours of
the event or activity requiring the person’s absence.
36.4 The employee must complete a leave of absence form
immediately upon return to work.
36.5 The application form must be accompanied by a certificate from the emergency organisation certifying that the
employee was required for the specified period. If a certificate of attendance is not provided from the emergency service
organisation absence may be considered to be leave without
pay. If the absence is deemed to be leave without pay, any
adjustment in entitlements arising as a result of not proving a
certificate of service will be processed in the next scheduled
pay period.
36.6 An employee, who during the course of the emergency
volunteers their services to an emergency service organisation, will comply with subclauses 36.2 to 36.5 inclusive.
36.7 Such leave will not affect any continuity of service for
the purpose of higher duties arrangements or eligibility for
allowances.
36.8 An employee may be granted reasonable Community
Service Leave, subject to proof, to donate blood products to
the Red Cross Blood Bank.
37.—ANNUAL LEAVE LOADING
Annual leave loading provisions in the GOSAC Award have
been absorbed and no longer apply.
38.—SELF-FUNDED WORK BREAKS
38.1 Employees may receive 4 years salary over a period of
five years, with no attendance at work required in the fifth
year, in accordance with the College’s Policy and Guidelines.
38.2 The employer and an employee may agree to enter into
any other similar arrangements involving different periods of
time, in accordance with the Policy and Guidelines.
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PART 7: TRANSFERS, TRAVELLING AND WORKING
AWAY FROM USUAL PLACE OF WORK
39.—HOME BASED WORK
An employee may make application to the College to engage in home based work subject to the College’s Home Based
Work policy.
40.—TRAVELLING ALLOWANCE
40.1 This clause replaces Clause 42. —Travelling Allowance of the Government Officers’ Salaries, Allowances and
Conditions Award in its entirety.
40.2 An employee who travels on official business will be
reimbursed reasonable expenses on the basis of the production of receipts for reasonable expenses. Reasonable expenses
will include but not be limited to accommodation costs, purchase of meals as necessary, and cost of transport to destination.
40.3 In addition to clause 40.2—Travelling Allowance above,
an employee will be reimbursed reasonable incidental expenses
such as train, bus and taxi fares, official telephone calls, laundry and dry cleaning expenses, on production of receipts.
40.4 If on account of lack of suitable transport facilities, an
employee necessarily engages reasonable accommodation for
the night prior to commencing travelling on early morning
transport the employee will be reimbursed the actual cost of
such accommodation.
40.5 Reimbursement of expenses will not be suspended
should an employee become ill whilst travelling, provided
leave for the period of such illness is approved in accordance
with provisions of Clause 28.1—Sick Leave of this Agreement, and the employee continues to incur accommodation,
meal and incidental expenses.
40.6 Reimbursement claims for travelling in excess of 14
days in one month will not be passed for payment by a certifying employee unless the Managing Director has endorsed
the account.
40.7 An employee who is relieving at or temporarily transferred to any place within a radius of fifty (50) kilometres
measured from the employee’s headquarters will not be reimbursed the cost of midday meals purchased, but an employee
travelling on duty within that area which requires absence from
the employee’s headquarters over the usual midday meal period will be, on the production of receipts, for each meal
necessarily purchased, provided that—
40.7.1 such travelling is not a normal feature in the performance of the employee’s duties; and
40.7.2 such travelling is not within the suburb in which
the employee resides.
41.—TRANSFER
41.1 The College may transfer, at the same level of classification, an officer from one office, post or position within the
College to another such office, post or position, for which
that officer possesses the appropriate qualifications and skills,
provided the College considers it to be in its interests to do so.
Such transfers include the transfer of an employee from one
campus of the College to another campus of the College.
41.2 The decision to transfer will be equitable and free from
bias.
41.3 If the College transfers an employee in accordance with
subclause 41.1 of this Clause it will comply with the following—
41.3.1 The transfer will be at the employee’s current classification level;
41.3.2 The transfer will not result in a loss of the employee’s continuity of service;
41.3.3 The transfer will not change the tenure of the
employee;
41.3.4 The College’s and employee’s needs will be taken
into account in the transfer decision. The employee’s needs include distance of new work site from
place of residence, skills, qualification and
experience of the employee, requirement to
undertake training to perform the duties of the
new position.
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41.3.5 The employee will be notified of the transfer decision and arrangements. The College will give
the employee at least four weeks notice of intention to transfer.
41.3.6 Policies relating to transfer will be documented,
equitable, free from bias, applied consistently and
accessible to College employees.
41.3.7 The decisions and processes relating to transfer
will embody the principles of natural justice including access to documentation specifically
relating to the particular employee’s transfer, explanation as to the reasons for the transfer and
consultation with the employee where their input is taken into consideration;
41.3.8 The transfer decision will be capable of review;
and
41.3.9 The appropriate confidentiality will be observed.
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41.4 The College must adhere to the Public Sector Standards in Human Resource Management standard regarding
transfer.
41.5 The College will act in accordance with the report and
implement any recommendations of a reviewer selected by
the Commissioner for Public Sector Standards to investigate
any suspected breach of standard in accordance with s.15 of
the Public Sector Management (Review Procedures) Regulations 1995.
41.6 If the College does not act in accordance with and
implement the recommendations of the reviewer selected by
the Commissioner for Public Sector Standards, the College
will be in breach of the Agreement.
41.7 Should an application for a breach of the Public Sector Standard relating to Transfer be lodged with the Managing
Director within 15 days of an employee being notified of a
decision to transfer and a review of the transfer be carried
out, the status quo will remain until such time as the reviewer
has made recommendations.

SCHEDULE A: SALARIES
ENTERPRISE BARGAINING AGREEMENT 2000
SCHEDULE A
LEVEL

Column A—
Column B—
Current Annual
Date of
Salary Rates
Registration
1.5%

Column C—
Column D—
Annual Salary
Annual Salary
New Fortnightly as at First Pay New Fortnightly as at First Pay New Fortnightly
Rate
Period on or
Rate
Period on or
Rate
After March 15,
After March 15,
2001
2002
1.5%
3%*

LEVEL 1
Age 16
Age 17
Age 18
Age 19
Age 20
YEAR 1
YEAR 2
YEAR 3
YEAR 4
YEAR 5
YEAR 6
YEAR 7
YEAR 8
YEAR 9

12,900
15,075
17,585
20,355
22,858
25,110
25,883
26,656
27,423
28,196
28,968
29,857
30,471
31,380

13,094
15,301
17,849
20,660
23,201
25,487
26,271
27,056
27,834
28,619
29,403
30,305
30,928
31,851

501.99
586.62
684.30
792.09
889.49
977.12
1,007.20
1,037.28
1,067.13
1,097.21
1,127.25
1,161.85
1,185.74
1,221.11

13,290
15,531
18,117
20,970
23,549
25,869
26,665
27,462
28,252
29,048
29,844
30,759
31,392
32,328

509.52
595.42
694.56
803.97
902.83
991.78
1022.31
1052.84
1083.14
1113.67
1144.16
1179.28
1203.53
1239.43

13,689
15,997
18,660
21,599
24,255
26,645
27,465
28,286
29,099
29,920
30,739
31,682
32,334
33,298

524.80
613.29
715.40
828.09
929.92
1021.53
1052.98
1084.43
1115.63
1147.08
1178.49
1214.65
1239.63
1276.61

LEVEL 2
YEAR 1
YEAR 2
YEAR 3
YEAR 4
YEAR 5

32,468
33,302
34,179
35,105
36,074

32,955
33,802
34,692
35,632
36,615

1,263.45
1,295.91
1330.03
1,366.07
1,403.77

33,449
34,309
35,212
36,166
37,164

1282.40
1315.34
1349.98
1386.56
1424.83

34,453
35,338
36,268
37,251
38,279

1320.88
1354.80
1390.48
1428.15
1467.58

LEVEL 3
YEAR 1
YEAR 2
YEAR 3
YEAR 4

37,407
38,445
39,515
40,614

37,968
39,022
40,108
41,223

1,455.65
1,496.04
1,537.68
1,580.44

38,538
39,607
40,709
41,842

1477.48
1518.48
1560.74
1604.15

39,694
40,795
41,931
43,097

1521.81
1564.03
1607.56
1652.27

LEVEL 4
YEAR 1
YEAR 2
YEAR 3

42,120
43,301
44,516

42,752
43,951
45,184

1,639.05
1,685.00
1,732.28

43,393
44,610
45,861

1663.63
1710.28
1758.27

44,695
45,948
47,237

1713.54
1761.59
1811.02

LEVEL 5
YEAR 1
YEAR 2
YEAR 3
YEAR 4

46,855
48,437
50,080
51,785

47,558
49,164
50,831
52,562

1,823.30
1,884.86
1,948.80
2,015.15

48,271
49,901
51,594
53,350

1850.65
1913.14
1978.03
2045.38

49,719
51,398
53,141
54,951

1906.17
1970.53
2037.37
2106.74

LEVEL 6
YEAR 1
YEAR 2
YEAR 3
YEAR 4

54,526
56,390
58,305
60,338

55,344
57,236
59,180
61,243

2,121.81
2,194.35
2,268.87
2,347.98

56,174
58,094
60,067
62,162

2153.64
2227.26
2302.90
2383.20

57,859
59,837
61,869
64,027

2218.25
2294.08
2371.99
2454.69

81 W.A.I.G.

LEVEL

LEVEL 7
YEAR 1
YEAR 2
YEAR 3
LEVEL 8
YEAR 1
YEAR 2
YEAR 3
LEVEL 9
YEAR 1
YEAR 2
YEAR 3
CLASS 1
CLASS 2
CLASS 3
CLASS 4
LEVEL 2/4
YEAR 1 (2.1)
YEAR 2 (2.3)
YEAR 3 (2.5)
YEAR 4 (3.2)
YEAR 5 (4.1)
YEAR 6 (4.3)
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Column A—
Column B—
Current Annual
Date of
Salary Rates
Registration
1.5%
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Column C—
Column D—
Annual Salary
Annual Salary
New Fortnightly as at First Pay New Fortnightly as at First Pay New Fortnightly
Rate
Period on or
Rate
Period on or
Rate
After March 15,
After March 15,
2001
2002
1.5%
3%*

63,454
65,610
67,956

64,406
66,594
68,975

2,469.23
2,553.13
2,644.42

65,372
67,593
70,010

2506.27
2591.43
2684.09

67,333
69,621
72,110

2581.46
2669.17
2764.61

71,769
74,500
77,887

72,846
75,618
79,055

2,792.80
2,899.07
3,030.87

73,938
76,752
80,241

2834.69
2942.56
3076.34

76,156
79,054
82,648

2919.73
3030.84
3168.63

82,117
84,975
88,234

83,349
86,250
89,558

3,195.48
3,306.69
3,433.51

84,599
87,543
90,901

3243.41
3356.30
3485.02

87,137
90,170
93,628

3340.71
3456.98
3589.57

93,162
98,090
103,016
107,945

94,559
99,561
104,561
109,564

3,625.28
3,817.05
4,008.74
4,200.54

95,978
101,055
106,130
111,208

3679.66
3874.30
4068.87
4263.55

98,857
104,086
109,314
114,544

3790.05
3990.53
4190.93
4391.46

32,468
34,179
36,074
38,445
42,120
44,516

32,955
34,692
36,615
39,022
42,752
45,184

1,263.45
1,330.03
1,403.77
1,496.04
1,639.05
1,732.28

33,449
35,212
37,164
39,607
43,393
45,861

1282.40
1349.98
1424.83
1518.48
1663.63
1758.27

34,453
36,268
38,279
40,795
44,695
47,237

1320.88
1390.48
1467.58
1564.03
1713.54
1811.02

OTHER
Job Skills Trainees 19,625
19,919
763.68
20,218
775.14
20,825
798.39
Under 21
16,593
16,842
645.70
17,095
655.38
17,607
675.04
* The payment of this increase is subject to the approval of the Cabinet Standing Committee on Labour Relations
SCHEDULE B: PRODUCTIVITY IMPROVEMENTS
PRODUCTIVITY IMPROVEMENT PLAN
Staff will actively participate in the development and implementation of a Productivity Improvement Plan/s (PIP/s) as
determined by the Managing Director.
PIPs may be developed at the College or Campus level, or
any combination as determined by the Managing Director.
The PIP/s may involve changes to work practices, but will
not involve changes to award/agreement/enterprise bargaining agreement employment conditions.
Subject to the approval of the Cabinet Standing Committee
on Labour Relations, a 3% pay increase will be paid to employees from the first pay period on or after 15 March 2002
for productivity improvements.
SCHEDULE C: SIGNATORIES OF PARTIES TO THE
AGREEMENT
The following signatories are authorised to sign this Agreement.
Signatories
.............Signed...............
Date 20/12/2000
Employer—
Ralph Clark, Managing Director of Kimberley College
of TAFE, on behalf of the Governing Council
Signed for and on behalf of the Civil Service Association of
Western Australia (Inc) by
.............Signed...............
Date 20/12/2000
Common Seal
Mr Dave Robinson, Branch Secretary,
Civil Service Association WA Inc
SCHEDULE D: ALPHABETICAL LISTING OF
PROVISIONS
Annual Leave
Annual Leave Loading
Annual Leave Travel Concessions
Arrangement
Availability of Agreements

Breaches of Discipline
Casual Employment
Ceremonial/Cultural Leave
Christmas Closedown
Compassionate Leave
Consultation Provisions
Definitions
Dispute Resolution Procedure
Emergency and Community Service Leave
Flexitime
Higher Duties
Home Based Work
Hours of Work
Long Service Leave
No Further Claims
Number of Employees Covered
Objectives of the Agreement
Parental Leave
Parties Bound
Past Productivity
Payment Arrangements
Productivity Improvements
Public Holidays
Relationship to Awards/Agreements
Repayments of Overpayments
Salaries
Salary Packaging
Scope
Self Funded Work Breaks
Short Leave
Sick Leave and Family/Carer’s Leave
Signatories of Parties to the Agreement
Substandard Performance
Term of Agreement and Renegotiation
Title
Transfer
Travelling Allowance
Variation of Allowances
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MIDLAND COLLEGE OF TAFE PUBLIC SERVICE
AND GOVERNMENT OFFICERS’ ENTERPRISE
AGREEMENT 2000.
No. PSAAG 77 of 2000.
2001 WAIRC 01805
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
GOVERNING COUNCIL, MIDLAND
COLLEGE OF TAFE
-andTHE CIVIL SERVICE ASSOCIATION
OF
WESTERN
AUSTRALIA
INCORPORATED
CORAM
COMMISSIONER P E SCOTT
DELIVERED
TUESDAY, 16 JANUARY 2001
FILE NO
PSAAG 77 OF 2000
CITATION NO. 2001 WAIRC 01805
________________________________________________________________________

Result

Agreement registered

________________________________________________________________________

Order.
HAVING heard Ms J Caiacob on behalf of the Governing
Council, Midland College of TAFE and Ms J van den Herik
on behalf of the Civil Service Association of Western Australia
(Incorporated), and by consent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby orders—
THAT the Midland College of TAFE Public Service
and Government Officers’ Enterprise Agreement 2000 in
the terms of the following schedule be registered on the
21st day of December 2000 and shall replace the Midland
College of TAFE Public Service and Government Officers’ Enterprise Agreement 1998 (No. PSA AG 9 of 1998).
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner,
Public Service Arbitrator.

Schedule.
PART 1—APPLICATION AND OPERATION OF
AGREEMENT
1.—TITLE
This Agreement will be called the Midland College of TAFE
Public Service and Government Officers’ Enterprise Agreement 2000 and will replace the Midland College of TAFE
Public Service and Government Officers’ Enterprise Agreement 1998.
2.—ARRANGEMENT
PART 1—APPLICATION AND OPERATION OF
AGREEMENT
1. TITLE
2. ARRANGEMENT
3. SCOPE
4. PARTIES BOUND
5. DEFINITIONS
6. NUMBER OF EMPLOYEES COVERED
7. NO FURTHER CLAIMS
8. TERM OF AGREEMENT AND RENEGOTIATION
9. RELATIONSHIP TO AWARDS
10. AVAILABILITY OF AGREEMENT
11. OBJECTIVES OF THE AGREEMENT
12. PAST PRODUCTIVITY
PART 2—DISPUTE RESOLUTION
13. CONSULTATION PROVISIONS
14. DISPUTE RESOLUTION PROCEDURE
15. SUBSTANDARD PERFORMANCE
16. BREACHES OF DISCIPLINE
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PART 3—EMPLOYER AND EMPLOYEES’ DUTIES,
EMPLOYMENT RELATIONSHIP AND RELATED
ARRANGEMENTS
17. HIGHER DUTIES
18. CASUAL EMPLOYMENT
PART 4—WAGES AND RELATED MATTERS
19. SALARIES
20. SALARY PACKAGING
21. PAYMENT ARRANGEMENTS
22. REPAYMENTS OF OVERPAYMENTS
23. VARIATION OF ALLOWANCES
PART 5—HOUR OF WORK, BREAKS, OVERTIME,
SHIFT WORK AND WEEKEND WORK
24. HOURS OF WORK
25. FLEXITIME
PART 6—LEAVE OF ABSENCE AND PUBLIC HOLIDAYS
26. ANNUAL LEAVE
27. LONG SERVICE LEAVE
28. SICK LEAVE
29. FAMILY/CARER’S LEAVE
30. COMPASSIONATE LEAVE
31. SHORT LEAVE
32. CEREMONIAL/CULTURAL LEAVE
33. PUBLIC HOLIDAYS
34. CHRISTMAS CLOSEDOWN
35. PARENTAL LEAVE
36. EMERGENCY AND COMMUNITY SERVICE
LEAVE
37. ANNUAL LEAVE LOADING
38. SELF-FUNDED WORK BREAKS
PART 7—TRANSFERS, TRAVELLING AND WORKING AWAY FROM USUAL PLACE OF WORK
39. HOME BASED WORK
40. TRAVELLING ALLOWANCE
41. TRANSFER
SCHEDULE A: SALARIES
SCHEDULE B: PRODUCTIVITY IMPROVEMENTS
SCHEDULE C: SIGNATORIES OF PARTIES TO
THE AGREEMENT
SCHEDULE D: ALPHABETICAL LISTING OF
PROVISIONS
3.—SCOPE
This Agreement will apply throughout the state of Western
Australia to Officers employed in the Midland College of
TAFE. This Agreement will also apply to Officers on secondment to or in the College.
4.—PARTIES BOUND
The parties to this Agreement will be the Governing Council of the Midland College of TAFE, and the Civil Service
Association of Western Australia (Inc).
5.—DEFINITIONS
The following terms will have the following meanings—
“Agreement”: means the Midland College of TAFE
Public Service and Government Officers’ Enterprise
Agreement 2000.
“Award”: means the Government Officers’ Salaries,
Allowances and Conditions Award 1989.
“College” means the Midland College of TAFE.
“Continuous service”: Any period of service between
the employee and employer under an unbroken contract
of employment, and includes any authorised unpaid or
paid absences.
“CSA”: means the Civil Service Association of Western Australia (Inc).
“Department”: means the Western Australian Department of Training and Employment.
“Employee”: for the purpose of this Agreement means,
someone who is referred to at Clause 3—Scope.
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“Employer”: means the Governing Council of the
Midland College of TAFE.
“Full-Time Officer”: A person employed to work 37
1/2 ordinary hours per week.
“Government”: means the Government of Western
Australia.
“GOSAC Award”: means the Government Officers’
Salaries Allowances & Conditions Award 1989.
“Managing Director” means the Managing Director
of the Midland College of TAFE, pursuant to section 46
of the Vocational Education and Training Act 1996.
“Minister”: is the Minister of the Crown who is responsible for the administration of the employing agency.
“Officer”: means a Public Service Officer as defined
in the Public Sector Management Act 1994 or Government Officer as defined in the Industrial Relations Act
1979.
“Part-Time”: means regular and continuing employment for less than the ordinary hours for a “Full-Time
Officer”.
“Spouse”: means a husband or wife of an employee,
and includes a de facto spouse. For the purposes of Bereavement leave it includes a former spouse.
“Union”: means the Civil Service Association of Western Australia (Inc).
“WAIRC”: means the Western Australian Industrial
Relations Commission.
6.—NUMBER OF EMPLOYEES COVERED
At the date of registration of this Agreement the approximate number of employees covered by this Agreement is 100.
7.—NO FURTHER CLAIMS
7.1 There will be no extra claims for salary adjustments other
than that which is provided by this Agreement for the duration of its term.
7.2 There will be no further claims on matters contained in
this Agreement for the duration of its term.
8.—TERM OF AGREEMENT AND RENEGOTIATION
8.1 This Agreement will operate on and from the date of
registration and will remain in force for two years.
8.2 Six (6) months prior to the date of expiration of this
Agreement, the parties will commence negotiation for its renewal or replacement.
8.3 The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that
the productivity targets attained under this Agreement continue and previous productivity improvements in the last
agreement are sustained, and changes to Award conditions
maintained, or changed by agreement.
9.—RELATIONSHIP TO AWARDS
This Agreement will be read and interpreted wholly in conjunction with the Government Officers’ Salaries, Allowances
and Conditions Award 1989. This Agreement will have precedence to the extent of any inconsistency. Where the agreement
is silent the relevant award will apply.
10.—AVAILABILITY OF AGREEMENT
Employees will have access to an electronic copy of this
agreement. Where electronic copies are unavailable, hard copies of the agreement will be provided.
11.—OBJECTIVES OF THE AGREEMENT
It is the shared objectives of the parties to—
Work towards alignment of conditions for all TAFE employees.
Meet the requirements of clients and students through the
provision of reliable, efficient and competitive services.
Achieve the Department’s mission and improve productivity and efficiency through identified improvements.
Achieve improvement and greater flexibility of working
patterns and arrangements.
Promote and facilitate enhanced employee relations and increased job satisfaction.
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To facilitate a continued cooperative approach to the introduction of change.
This Agreement will operate as a contributive mechanism
to deliver a cost efficient Vocational Education and Training
service.
12.—PAST PRODUCTIVITY
This Agreement incorporates past productivity to the date
of registration.
PART 2—DISPUTE RESOLUTION
13.—CONSULTATION PROVISIONS
13.1 The parties acknowledge the need for a satisfactory
College consultative procedure. Staff participation and consultation is encouraged. The form of participation and
consultation may vary at each workplace depending on individual circumstances. The College will establish its own
structure and processes. However, the non-establishment of a
structure or process will not be used as a means to avoid requirement to consult.
13.2 Employees will be involved in broadly based representative consultative committees with structure and functions
determined by the College.
13.3 Consultative committees will provide a forum for staff
and management to, where appropriate, seek the views of the
other and enter into meaningful discussions that may contribute towards outcomes, in relation to operational matters.
13.4 Representatives from the Union, where it has members at the workplace, will be invited to participate on
consultative committees.
13.5 The parties to this Agreement acknowledge that decision making continues to rest with the College, which is
accountable to Government, through legislation, for the operation of its business.
14.—DISPUTE RESOLUTION PROCEDURE
14.1 In the event of a dispute arising in the workplace the
procedure to be followed to resolve the matter will be as follows—
14.1.1 The employee and their supervisor will meet and
confer on the matter; and
14.1.2 If the matter is not resolved at such a meeting,
the parties will arrange for further discussions
between the employee and his or her nominated
representative, if any, and more senior levels of
management.
14.1.3 If the matter is still unresolved a discussion will
be held between representatives of the College
or other representative of the employer and the
Union or other employee representative.
14.1.4 If the matter cannot be resolved it may be referred
to the WAIRC.
14.2 While the parties attempt to resolve the matter work
will continue as normal unless an employee has a reasonable
concern about an imminent risk to his or her health and safety.
15.—SUBSTANDARD PERFORMANCE
For the purposes of this clause the following definition will
apply—
Substandard performance: The performance of an employee is substandard if the employee does not, in the
performance of the functions that he or she is required to
perform, attain or sustain a standard that a person may
reasonably be expected to attain or sustain in the performance of his or her duties.
15.1 No employee shall be subject to the penalties of clause
15.2 unless a fair procedure is applied and decisions and processes incorporate the principles of natural justice and are free
from bias.
15.2 If, in accordance with the College’s substandard performance management policy, an employee is found by the
College to be performing at a substandard level, the College
may—
15.2.1 withhold an increment of remuneration otherwise
payable to that employee;
15.2.2 reduce the classification of that employee; or
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15.2.3 terminate the employment of that employee.
15.3 If an employee who has been subject to substandard
performance management is aggrieved by any resulting decision, he/she may appeal against that decision in the WAIRC.
16.—BREACHES OF DISCIPLINE
16.1 No employee shall be subject to the penalties of clause
16.2 unless a fair procedure is applied and decisions and processes incorporate the principles of natural justice and are free
from bias.
16.2 If, in accordance with the College’s disciplinary policy,
an employee is found by the College to have committed a
breach of discipline, the College may—
16.2.1 reprimand the employee;
16.2.2 transfer the employee to another public sector
agency or authority, with the consent of that
agency or transfer the employee to another position at the College at which the employee is
currently employed;
16.2.3 impose on the employee a fine not exceeding the
equivalent of five days pay that the employee
would have received immediately prior to the
breach of discipline finding;
16.2.4 reduce the monetary remuneration of the employee within the employee’s existing
classification;
16.2.5 reduce the level of classification of the employee;
16.2.6 dismiss the employee;
or, except where the employee is dismissed under subclause
16.2.6, take action under any two or more of the above subclauses.
16.3 If an employee who has been subject to disciplinary
action is aggrieved by a decision resulting from such action,
he/she may appeal against that decision to the WAIRC.
PART 3—EMPLOYER AND EMPLOYEES’ DUTIES,
EMPLOYMENT RELATIONSHIP AND RELATED
ARRANGEMENTS
17.—HIGHER DUTIES
17.1 An officer who undertakes duties of a higher classification for a period of 10 consecutive working days or more,
inclusive of public holidays, will be paid at the salary applicable to the higher level proportionate to the level of duties and
responsibilities assigned for the entire period of the higher
duties.
17.2 The higher rate of payment will apply to an officer
who proceeds on normal annual leave or any other approved
leave of absence of not more than four weeks provided that
the officer was in receipt of the additional payment for a continuous period of 12 months or more.
18.—CASUAL EMPLOYMENT
18.1 Casual employees may be employed for up to three
months in any period of engagement, provided that where
operationally necessary and in compliance with subclause 18.2
of this clause the period of engagement may be extended for
up to a period of a further three months.
18.2 All casual engagements shall be in accordance with
the following guidelines.
1 The type of employment involves specific workload
demands of a short term nature;
2 The job is a short term project of a finite nature;
3 To replace an employee during a short term approved
leave of absence.
PART 4—WAGES AND RELATED MATTERS
19.—SALARIES
19.1 Increases have been applied to the rates paid pursuant
to the Midland College of TAFE Public Service and Government Officers’ Enterprise Agreement 1998 as expressed in
column A.
19.2 The rates in Column B will be paid effective from the
date of registration of the Agreement. The rates in column B
reflect a 1.5% increase for changes to award/employment conditions contained in this Agreement.
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19.3 The rates in Column C will be paid from the first pay
period on or after 15 March 2001. The rates in Column C
reflect a 1.5% increase for changes to award/employment conditions contained in this Agreement.
19.4 The rates in Column D will be paid from the first pay
period on or after 15 March 2002. The rates in Column D
reflect a 3% increase, subject to Cabinet Standing Committee
on Labour Relations endorsement that the Productivity Improvement Plan targets have been achieved.
19.5 The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that
the productivity targets attained under this Agreement continue and previous productivity improvements in the last
agreement are sustained and changes to Award conditions
maintained, or changed by agreement.
20.—SALARY PACKAGING
20.1 An employee may, by agreement with the employer,
enter into a salary packaging arrangement in accordance with
the Midland College of TAFE Flexible Remuneration Packaging Scheme or any similar salary packaging arrangement
offered by the employer.
20.2 Salary packaging is an arrangement whereby the entitlements under this agreement, contributing toward the Total
Employment Cost (as defined) of an employee, can be reduced by and substituted with another, or other benefits.
20.3 For the purpose of this clause, Total Employment Cost
(TEC) is defined as the cost of salary and other benefits aggregated to a total figure or TEC, less the cost of Compulsory
Employer Superannuation Guarantee contributions.
20.4 The TEC for the purposes of salary packaging, is calculated by adding—
20.4.1 The base salary;
20.4.2 Other cash allowances, eg. Annual leave loading;
20.4.3 Non-cash benefits, eg superannuation, motor vehicles etc;
20.4.4 Any Fringe Benefit Tax liabilities currently paid;
and
20.4.5 Any shift or commuted allowance or variable
components, eg performance based incentives
(where they exist).
20.5 Where an employee enters into a salary packaging arrangement they will be required to enter into a separate written
agreement with the employer that sets out the terms and conditions of the agreement.
20.6 The salary packaging arrangement must be cost neutral in relation to the total cost to the employer.
20.7 The salary packaging arrangement must also comply
with relevant taxation laws and the employer will not be liable for the additional tax, penalties or other costs payable or
which may become payable by the employee.
20.8 In the event of any increase or additional payments of
tax or penalties associated with the employment of the employee of the provision of employer benefits under the salary
packaging agreement, such tax, penalties and any other costs
will be borne by the employee.
20.9 In the event of significant increases in Fringe Benefit
Tax liability or administrative costs relating to arrangements
under this clause, the employee may vary or cancel a salary
packaging arrangement.
20.10 The cancellation of salary packaging will not cancel
or otherwise affect the operation of this Agreement.
20.11 An employer will not unreasonably withhold agreement to salary packaging on request from an employee.
20.12 The Dispute Settlement Procedure contained in this
Agreement will be used to resolve any dispute arising from
the operations of this clause. Where such a dispute is not resolved, the matter may be referred to the WAIRC.
21.—PAYMENT ARRANGEMENTS
Salaries will be paid on a fortnightly basis directly into an
approved bank, building society or credit union nominated by
the employee.
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22.—REPAYMENTS OF OVERPAYMENTS
22.1 Any salary overpayments will be repaid to the employer
within a reasonable period of time.
22.2 If agreement cannot be reached, the employer may
deduct the amount of overpayment over the same length of
time that the overpayments occurred, or up to 6 months, whichever period is less.
22.3 The employer may not deduct or require an employee
to repay an amount exceeding 20% of the employees’ net pay
in any one pay period.
22.4 On compassionate grounds, the Managing Director may
allow an extended period for the repayment of overpayments.
23.—VARIATION OF ALLOWANCES
23.1 Wherever an award allowance is calculated by reference to a classification salary point, the parties agree that all
such allowances will be so varied by reference to the salary
provided by this agreement.
23.2 All such allowances will be applicable from the same
date as provided for any salary variation under this agreement.
PART 5—HOUR OF WORK, BREAKS, OVERTIME,
SHIFT WORK AND WEEKEND WORK
24.—HOURS OF WORK
Notwithstanding the prescribed hours of duty in clause 16
of the Award, the employer and an employee may agree to
vary the spread of hours during which the employee’s ordinary hours of work may be worked. Any agreement must be
voluntarily and genuinely made and an employee may not be
forced, coerced or intimidated into any such variation to the
spread of ordinary hours during which the hours of work may
be worked.
25.—FLEXITIME
25.1 For the purpose of this clause, a settlement period will—
25.1.1 consist of 12 weeks;
25.1.2 have the required hours of duty of 450 hours;
and
25.1.3 commence at the beginning of a pay period.
25.2 Credit hours at any point within the settlement period
will not exceed 60 hours.
25.3 An officer may be allowed to clear flexi leave of a
maximum of 6 full days, or any combination of half days and
full days that does not exceed 6 full days in any settlement
period.
25.4 Full days of flexi leave may be taken in accordance
with College policy.
25.5 Flexi-leave days may be taken consecutively during a
Christmas Closedown.
25.6 Notwithstanding subclause 25.3, in the case of a Christmas Closedown of 12 working days, where sufficient credit
hours are accrued, an employee may take seven consecutive
flexi-leave days. This subclause does not apply in the case of
a Christmas Closedown of less than 12 working days.
25.7 Credit hours to a maximum of thirty seven hours thirty
minutes will be allowed at the end of each settlement period
and will be carried forward to the next settlement period.
25.8 In the case of credit hours greater than thirty seven
hours thirty minutes gained in one settlement period, the hours
in excess of thirty seven hours thirty minutes will be lost.
PART 6—LEAVE OF ABSENCE AND PUBLIC
HOLIDAYS
26.—ANNUAL LEAVE
26.1 By written approval of the employer, accrued annual
leave may be paid out (equivalent benefit) instead of taken.
26.2 The paying out of accrued annual leave is not obligatory and is subject to agreement of both the employer and
employee.
26.3 Annual Leave Travel Concessions—Officers Stationed
in Remote Areas
26.3.1 Where an officer’s headquarters is situated in District Allowance Areas 3,5,6 and in that portion of
area 4 located north of 30° South Latitude, as

509

defined in Schedule D—District Allowance of the
PSA/ Schedule G—District Allowance of the
GOSAC Award, a travel concession to the value
of return economy airfares to Perth or Geraldton
will be provided for the officer and his/her dependants when the officer travels from his/her
normal place of employment on Annual Leave.
26.3.2 The officer will only be entitled to the actual cost
of the travel, up to the value of return economy
airfares for the officer and his/her dependents to
Perth or Geraldton, whichever is the higher. The
employer will not reimburse the officer unless
the officer supplies evidence acceptable to the
employer of the actual cost of travel.
26.3.3 An officer is required to serve 12 months in these
areas before qualifying for travel concessions.
27.—LONG SERVICE LEAVE
27.1 Accrued long service leave may be taken in periods of
not less than one day.
27.2 By written approval of the employer, accrued long service leave may be paid out (equivalent benefit) instead of taken.
27.3 The paying out of accrued Long Service Leave is not
obligatory and is subject to agreement of both the employer
and employee.
28.—SICK LEAVE
28.1 Sick leave entitlement
28.2 The sick leave provisions of the GOSAC Awards will
continue to apply, except that the Managing Director may
approve further paid leave in exceptional circumstances.
29.—FAMILY/CARER’S LEAVE
29.1 An employee with responsibilities in relation to either
members of their family or members of their household who
need their care and support, is entitled to paid leave of up to 5
days per annum, to provide care and support for such persons
when they are ill.
29.2 Family/carer’s leave taken will be deducted from an
employee’s sick leave entitlements, provided that 10 days of
the employee’s sick leave entitlement credited in the current
year cannot be used for family/carer’s leave. Family/carer’s
leave is not cumulative from year to year.
29.3 Where family/carer’s leave is exhausted, an employee
may take unpaid carer’s leave by agreement with the employer.
29.4 The employee will if required by the employer establish, by production of medical evidence or statutory
declaration, the illness of the person concerned and that the
illness is such as to require care by another.
29.5 The employee will, wherever possible, give the employer notice prior to the absence of the intention to take such
leave.
29.6 For the purposes of this clause, a family member or
member of the employee’s household is one who is wholly or
partially dependent on the employee.
30.—COMPASSIONATE LEAVE
30.1 Subject to paragraph 30.2 hereof, an officer will be
entitled to paid compassionate leave of up to 2 days on the
death of a family member.
30.2 The Managing Director may grant compassionate leave
on the death of a person other than a family member in personal and compassionate circumstances.
30.3 Compassionate leave will not be granted during a period of any other leave.
30.4 Payment for compassionate leave is to be made only
where the officer otherwise would have been on duty.
31.—SHORT LEAVE
The Award entitlement to short leave will no longer apply.
32.—CEREMONIAL/CULTURAL LEAVE
32.1 Ceremonial/Cultural Leave may be granted, to employees who have a ritual obligation to participate in ceremonial
activity which requires absence from work. Such leave will
also include leave to meet the employee’s custom and traditional laws.
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32.2 An employee granted leave to participate in ceremonial, cultural or traditional law activities will have such leave
deducted from accrued annual leave or long service leave.
32.3 Leave without pay to participate in ceremonial, cultural or traditional law activities may be granted by the
employer.
33.—PUBLIC HOLIDAYS
33.1 The following days are paid public holidays; New Year’s
Day, Australia Day, Good Friday, Easter Monday, Anzac Day,
Foundation Day, Labour Day, Sovereign’s Birthday, Christmas Day and Boxing Day.
33.2 Whenever any of these days falls on a Saturday or a
Sunday, the holiday is observed on the next succeeding Monday, or in the case of Boxing Day falling on a Sunday or
Monday, on the next succeeding Tuesday.
33.3 There is no entitlement to any additional Public Service holidays in addition to those prescribed in this agreement.
34.—CHRISTMAS CLOSEDOWN
34.1 The College may observe a closedown over the Christmas/New Year period.
34.2 The duration of the closedown will be at the discretion
of the Managing Director but will not exceed 12 working days.
34.3 Employees will be required to take annual leave, long
service leave, rostered days off, time in lieu of overtime or
flexitime credit hours on the working days that the College is
closed down. The employee may elect which form of leave is
to be taken.
34.4 The Managing Director will as soon as possible, in
each calendar year but not later than 30 June, advise employees of the period of closedown and the number of working
days involved.
34.5 When taking leave during the year employees must be
aware of the requirement to retain credits to cover the required
number of days over the compulsory close down period.
34.6 New employees, employees who have exhausted their
annual leave credits at the commencement of this Agreement,
or employees who have been granted approval to utilise all
leave credits will be entitled to take leave without pay or go
into debit to cover the amount of leave involved, provided a
refund is made by the employee, on termination, if credits to
the value of the leave taken in advance have not been accrued.
35.—PARENTAL LEAVE
Definitions
For the purpose of this clause, the following terms have the
following meanings—
“Adoption”: is the placement (including any initial temporary placement with a view to a permanent placement)
of a child who is less than 5 years of age, who is not the
natural or step-child of the employee or employee’s
spouse and who has not lived with the employee for longer
than 6 months.
“Adoption leave”: Unpaid parental leave of up to 12
months taken by either parent in connection with the adoption or placement of a child under the age of 5 years.
“Certification”—
(a) For the purposes of paternity leave means a
certificate from a registered medical practitioner which names the employee’s spouse,
states that she is pregnant, and the expected
date of birth.
(b) For the purpose of maternity leave means a
certificate from a registered medical practitioner stating that the employee is pregnant
and the expected date of birth.
(c) For the purpose of adoption leave and special
adoption leave means the requirements that
an employee must comply with before being
eligible for the entitlement.
The employee must produce to the employer—
a statement from an adoption agency or other appropriate body of the placement of the child for
adoption purposes; or
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presumed date confirming that the employee or employee’s spouse is to have custody of the child
pending application for an adoption order.
“Child”: A person to whom an employee or employee’s spouse has given birth, or who is adopted by an
employee or employee’s spouse or who is placed with an
employee or employee’s spouse with a view to permanent adoption. This does not include a child or stepchild
of the employee or employee’s spouse who has previously lived with the employee for a period of 6 months
or more.
“Expected date of birth”: The day certified by a medical practitioner, to be the day on which the birth of the
child of the employee, or employee’s spouse is expected.
“Maternity leave”: Unpaid parental leave of up to 12
months taken by a female employee in connection with
her pregnancy, and the subsequent birth of a child.
“Parental leave”: Any period of maternity leave, paternity leave and/or adoption leave of up to 12 months taken
in connection with the birth or adoption of a child.
“Paternity leave”: Unpaid parental leave of up to 12
months which is taken by a male employee in connection
with the birth or adoption of a child. Such an employee
is permitted to take one week of unpaid paternity leave
immediately after the birth or adoption of a child, in conjunction with any leave taken by his spouse.
35.1 Entitlement to parental leave
35.1.1 Employees are entitled to parental leave in connection with the birth or adoption of a child, in
accordance with this clause.
35.1.2 Parental leave only applies to part-time or full
time employees. Temporary full time or part-time
employees on fixed term contracts are only eligible for parental leave for the duration of their fixed
term contract of employment.
35.1.3 For female employees parental leave may, at the
employee’s discretion, commence prior to 6
weeks before the expected date of birth of the
child.
35.1.4 The minimum period of absence on maternity
leave will commence six weeks before the expected date of birth and end six weeks after the
day on which the birth has taken place, however
an employee may apply to the Managing Director to vary this period provided her application is
supported by a certificate from a registered medical practitioner indicating that the employee is
fit to continue or resume duty within this minimum period.
35.2 Eligibility for parental leave
35.2.1 An employee must comply with the certification
and notice requirements to be entitled to parental
leave, unless these requirements are waived by
the employer.
35.2.2 Any entitlement to parental leave is reduced by
any amount of parental leave taken by the employee’s spouse in relation to the same child.
Parental leave is not to be taken simultaneously
by both parents, except during one week of paternity leave taken immediately after the birth or
adoption of a child.
35.3 Notice requirements
An employee is to give the employer at least 10 weeks written notice of the intention to take parental leave other than for
the purposes of adoption and of the expected duration of the
leave.
35.4 Transfer to a safe job
Where in the opinion of a registered medical practitioner
illness or risks arising out of the pregnancy or hazards connected with the work assigned to the employee make it
inadvisable for the employee to continue her present work,
she may be transferred to a safe job, at the rate and on the
conditions attached to that job or at the employee’s substantive level, whichever is the higher, until the employee
commences parental leave.
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35.5 Variation and/or cancellation of parental leave period
35.5.1 The period of parental leave may be lengthened
or shortened by Agreement between the employer
and the employee, provided that the amount of
leave does not exceed the maximum allowed.
35.5.2 The employee must where practicable give the
employer 14 days written notice of any request
to vary the period of leave.
35.5.3 Parental leave applied for, but not commenced,
by an employee for any reason is cancelled. Reasons for cancellation include, but are not limited
to—
35.5.3(a) where a pregnancy terminates, other
than by the birth of a living child;
35.5.3(b) or where a planned adoption or placement of a child does not proceed.
35.5.3(c) An employee must notify the employer
of any change in certification details.
35.6 Parental leave and sick leave
35.6.1 Where the pregnancy of an employee terminates
after 28 weeks, other than by the birth of a living
child, and the employee is not on parental leave,
she is entitled to sick leave in accordance with
Award entitlements.
35.6.2 An employee who suffers any illness or injury
related to her pregnancy and/or the birth whilst
on parental leave cannot utilise sick leave entitlements.
35.6.3 An employee may utilise sick leave entitlements
in accordance with clause 27.1—Sick Leave when
not on parental leave.
35.7 Special adoption leave
An employee is entitled to special unpaid adoption leave of
up to 2 days to attend any compulsory interviews, examinations or the like which are required by the adoption procedure.
35.8 Effect of parental leave on leave entitlements and employment
35.8.1 Any absence on parental leave will not break the
continuity of service.
35.8.2 However, absence on parental leave will not be
taken into account for the purpose of salary increment progression. Paid leave entitlements such
as annual leave, long service leave and public
holidays will not accrue during any period of
parental leave.
35.8.3 An employee may, instead of or in conjunction
with parental leave, take annual leave or long service leave entitlements to which he or she is
entitled.
An employee proceeding on parental leave may elect to
utilise—
35.8.3(a) accrued annual leave
35.8.3(b) accrued long service leave
for the whole or part of the period referred to in
subclause 35.1 of this clause. The periods of leave
referred to in paragraphs 35.8.3(a) and 35.8.3(b) of
this subclause, which are utilised, will be paid leave.
35.9 Replacement employees
35.9.1 Before the employer engages a replacement employee (including a temporarily promoted or
transferred employee), the employer must inform
that person of the temporary nature of the employment, and of the rights of the person on
parental leave who is being replaced.
35.9.2 The employer does not have to engage a replacement employee if one is not required.
35.10 Return to work after parental leave
35.10.1 An employee must confirm to the employer an
intention of returning to work prior to re-commencing work.
35.10.2 An employee returning to work from parental
leave is entitled to the position held immediately
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before beginning parental leave. Where the
employee was transferred to a safe job, the employee is entitled to return to the position
occupied immediately prior to transfer.
35.10.3 Where the position no longer exists, the employee
is entitled to the same classification and pay to
that of the employee’s former position, and for
which the employee is qualified and capable of
performing.
35.10.4Where immediately before commencing parental leave,
an employee was acting in a higher position, or
performing additional duties on a temporary basis, this subclause only applies in respect of the
position held by the employee immediately before taking the acting or temporary position.
35.11Termination of employment and parental leave
35.11.1 An employee may terminate his or her employment at any time during a period of parental leave,
by giving the employer the appropriate period of
notice detailed in the relevant award.
35.11.2 The employer must not terminate an employee
or transfer them from their existing position on
the grounds of the employee’s parental leave application and/or absence on parental leave.
36.—EMERGENCY AND COMMUNITY SERVICE
LEAVE
36.1 Emergency Service Leave may be granted to an Employee who is an active volunteer member of the—
* Western Australian State Emergency Service;
* Western Australian Bush Fire Brigade;
* St John Ambulance Brigade;
* Defence Force Reserves;
* Sea and rescue associations; or
* Other similar Authorities or bodies, recognised by
the College.
to attend emergencies as declared by the recognised Authority or body provided that it does not interfere with essential
customer service and work requirements.
36.2 If an employee is an active member of a recognised
Authority or body they are to advise the College of membership in writing at the commencement of employment or
membership in order to seek leave to attend emergencies.
36.3 The employer will be advised as soon as possible by
the employee, the emergency service or such other persons as
to the absence and, where possible, the expected duration of
the absence. Such advice will be provided within 24 hours of
the event or activity requiring the person’s absence.
36.4 The employee must complete a leave of absence form
immediately upon return to work.
36.5 The application form must be accompanied by a certificate from the emergency organisation certifying that the
employee was required for the specified period. If a certificate of attendance is not provided from the emergency service
organisation absence may be considered to be leave without
pay. If the absence is deemed to be leave without pay, any
adjustment in entitlements arising as a result of not proving a
certificate of service will be processed in the next scheduled
pay period.
36.6 An employee, who during the course of the emergency
volunteers their services to an emergency service organisation, will comply with subclauses 36.2 to 36.5 inclusive.
36.7 Such leave will not affect any continuity of service for
the purpose of higher duties arrangements or eligibility for
allowances.
36.8 An employee may be granted reasonable Community
Service Leave, subject to proof, to donate blood products to
the Red Cross Blood Bank.
37.—ANNUAL LEAVE LOADING
Annual leave loading provisions in the GOSAC Award have
been absorbed and no longer apply.
38.—SELF-FUNDED WORK BREAKS
38.1 Employees may receive 4 years salary over a period of
five years, with no attendance at work required in the fifth
year, in accordance with the College’s Policy and Guidelines.
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38.2 The employer and an employee may agree to enter into
any other similar arrangements involving different periods of
time, in accordance with the Policy and Guidelines.
PART 7: TRANSFERS, TRAVELLING AND WORKING
AWAY FROM USUAL PLACE OF WORK
39.—HOME BASED WORK
An employee may make application to the College to engage in home based work subject to the College’s Home Based
Work policy.
40.—TRAVELLING ALLOWANCE
40.1 This clause replaces Clause 42. —Travelling Allowance of the Government Officers’ Salaries, Allowances and
Conditions Award in its entirety.
40.2 An employee who travels on official business will be
reimbursed reasonable expenses on the basis of the production of receipts for reasonable expenses. Reasonable expenses
will include but not be limited to accommodation costs, purchase of meals as necessary, and cost of transport to destination.
40.3 In addition to clause 40.2—Travelling Allowance above,
an employee will be reimbursed reasonable incidental expenses
such as train, bus and taxi fares, official telephone calls, laundry and dry cleaning expenses, on production of receipts.
40.4 If on account of lack of suitable transport facilities, an
employee necessarily engages reasonable accommodation for
the night prior to commencing travelling on early morning
transport the employee will be reimbursed the actual cost of
such accommodation.
40.5 Reimbursement of expenses will not be suspended
should an employee become ill whilst travelling, provided
leave for the period of such illness is approved in accordance
with provisions of Clause 28.1—Sick Leave of this Agreement, and the employee continues to incur accommodation,
meal and incidental expenses.
40.6 Reimbursement claims for travelling in excess of 14
days in one month will not be passed for payment by a certifying employee unless the Managing Director has endorsed
the account.
40.7 An employee who is relieving at or temporarily transferred to any place within a radius of fifty (50) kilometres
measured from the employee’s headquarters will not be reimbursed the cost of midday meals purchased, but an employee
travelling on duty within that area which requires absence from
the employee’s headquarters over the usual midday meal period will be, on the production of receipts, for each meal
necessarily purchased, provided that—
40.7.1 such travelling is not a normal feature in the performance of the employee’s duties; and
40.7.2 such travelling is not within the suburb in which
the employee resides.
41.—TRANSFER
41.1 The College may transfer, at the same level of classification, an officer from one office, post or position within the
College to another such office, post or position, for which
that officer possesses the appropriate qualifications and skills,
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provided the College considers it to be in its interests to do so.
Such transfers include the transfer of an employee from one
campus of the College to another campus of the College.
41.2 The decision to transfer will be equitable and free from
bias.
41.3 If the College transfers an employee in accordance with
subclause 41.1 of this Clause it will comply with the following—
41.3.1 The transfer will be at the employee’s current classification level;
41.3.2 The transfer will not result in a loss of the employee’s continuity of service;
41.3.3 The transfer will not change the tenure of the
employee;
41.3.4 The College’s and employee’s needs will be taken
into account in the transfer decision. The employee’s needs include distance of new work site from
place of residence, skills, qualification and experience of the employee, requirement to undertake
training to perform the duties of the new position.
41.3.5 The employee will be notified of the transfer decision and arrangements. The College will give
the employee at least four weeks notice of intention to transfer.
41.3.6 Policies relating to transfer will be documented,
equitable, free from bias, applied consistently and
accessible to College employees.
41.3.7 The decisions and processes relating to transfer
will embody the principles of natural justice including access to documentation specifically
relating to the particular employee’s transfer, explanation as to the reasons for the transfer and
consultation with the employee where their input is taken into consideration;
41.3.8 The transfer decision will be capable of review;
and
41.3.9 The appropriate confidentiality will be observed.
41.4 The College must adhere to the Public Sector Standards in Human Resource Management standard regarding
transfer.
41.5 The College will act in accordance with the report and
implement any recommendations of a reviewer selected by
the Commissioner for Public Sector Standards to investigate
any suspected breach of standard in accordance with s.15 of
the Public Sector Management (Review Procedures) Regulations 1995.
41.6 If the College does not act in accordance with and implement the recommendations of the reviewer selected by the
Commissioner for Public Sector Standards, the College will
be in breach of the Agreement.
41.7 Should an application for a breach of the Public Sector
Standard relating to Transfer be lodged with the Managing
Director within 15 days of an employee being notified of a
decision to transfer and a review of the transfer be carried out,
the status quo will remain until such time as the reviewer has
made recommendations.

SCHEDULE A: SALARIES
ENTERPRISE BARGAINING AGREEMENT 2000
SCHEDULE A
LEVEL

LEVEL 1
Age 16
Age 17
Age 18
Age 19
Age 20

Column A—
Column B—
Current Annual
Date of
Salary Rates
Registration
1.5%

12,900
15,075
17,585
20,355
22,858

13,094
15,301
17,849
20,660
23,201

Column C—
Column D—
Annual Salary
Annual Salary
New Fortnightly as at First Pay New Fortnightly as at First Pay New Fortnightly
Rate
Period on or
Rate
Period on or
Rate
After March 15,
After March 15,
2001
2002
1.5%
3%*

501.99
586.62
684.30
792.09
889.49

13,290
15,531
18,117
20,970
23,549

509.52
595.42
694.56
803.97
902.83

13,689
15,997
18,660
21,599
24,255

524.80
613.29
715.40
828.09
929.92

81 W.A.I.G.

LEVEL
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Column A—
Column B—
Current Annual
Date of
Salary Rates
Registration
1.5%
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Column C—
Column D—
Annual Salary
Annual Salary
New Fortnightly as at First Pay New Fortnightly as at First Pay New Fortnightly
Rate
Period on or
Rate
Period on or
Rate
After March 15,
After March 15,
2001
2002
1.5%
3%*

YEAR 1
YEAR 2
YEAR 3
YEAR 4
YEAR 5
YEAR 6
YEAR 7
YEAR 8
YEAR 9

25,110
25,883
26,656
27,423
28,196
28,968
29,857
30,471
31,380

25,487
26,271
27,056
27,834
28,619
29,403
30,305
30,928
31,851

977.12
1,007.20
1,037.28
1,067.13
1,097.21
1,127.25
1,161.85
1,185.74
1,221.11

25,869
26,665
27,462
28,252
29,048
29,844
30,759
31,392
32,328

991.78
1022.31
1052.84
1083.14
1113.67
1144.16
1179.28
1203.53
1239.43

26,645
27,465
28,286
29,099
29,920
30,739
31,682
32,334
33,298

1021.53
1052.98
1084.43
1115.63
1147.08
1178.49
1214.65
1239.63
1276.61

LEVEL 2
YEAR 1
YEAR 2
YEAR 3
YEAR 4
YEAR 5

32,468
33,302
34,179
35,105
36,074

32,955
33,802
34,692
35,632
36,615

1,263.45
1,295.91
1330.03
1,366.07
1,403.77

33,449
34,309
35,212
36,166
37,164

1282.40
1315.34
1349.98
1386.56
1424.83

34,453
35,338
36,268
37,251
38,279

1320.88
1354.80
1390.48
1428.15
1467.58

LEVEL 3
YEAR 1
YEAR 2
YEAR 3
YEAR 4

37,407
38,445
39,515
40,614

37,968
39,022
40,108
41,223

1,455.65
1,496.04
1,537.68
1,580.44

38,538
39,607
40,709
41,842

1477.48
1518.48
1560.74
1604.15

39,694
40,795
41,931
43,097

1521.81
1564.03
1607.56
1652.27

LEVEL 4
YEAR 1
YEAR 2
YEAR 3

42,120
43,301
44,516

42,752
43,951
45,184

1,639.05
1,685.00
1,732.28

43,393
44,610
45,861

1663.63
1710.28
1758.27

44,695
45,948
47,237

1713.54
1761.59
1811.02

LEVEL 5
YEAR 1
YEAR 2
YEAR 3
YEAR 4

46,855
48,437
50,080
51,785

47,558
49,164
50,831
52,562

1,823.30
1,884.86
1,948.80
2,015.15

48,271
49,901
51,594
53,350

1850.65
1913.14
1978.03
2045.38

49,719
51,398
53,141
54,951

1906.17
1970.53
2037.37
2106.74

LEVEL 6
YEAR 1
YEAR 2
YEAR 3
YEAR 4

54,526
56,390
58,305
60,338

55,344
57,236
59,180
61,243

2,121.81
2,194.35
2,268.87
2,347.98

56,174
58,094
60,067
62,162

2153.64
2227.26
2302.90
2383.20

57,859
59,837
61,869
64,027

2218.25
2294.08
2371.99
2454.69

LEVEL 7
YEAR 1
YEAR 2
YEAR 3

63,454
65,610
67,956

64,406
66,594
68,975

2,469.23
2,553.13
2,644.42

65,372
67,593
70,010

2506.27
2591.43
2684.09

67,333
69,621
72,110

2581.46
2669.17
2764.61

LEVEL 8
YEAR 1
YEAR 2
YEAR 3

71,769
74,500
77,887

72,846
75,618
79,055

2,792.80
2,899.07
3,030.87

73,938
76,752
80,241

2834.69
2942.56
3076.34

76,156
79,054
82,648

2919.73
3030.84
3168.63

LEVEL 9
YEAR 1
YEAR 2
YEAR 3

82,117
84,975
88,234

83,349
86,250
89,558

3,195.48
3,306.69
3,433.51

84,599
87,543
90,901

3243.41
3356.30
3485.02

87,137
90,170
93,628

3340.71
3456.98
3589.57

CLASS 1
CLASS 2
CLASS 3
CLASS 4

93,162
98,090
103,016
107,945

94,559
99,561
104,561
109,564

3,625.28
3,817.05
4,008.74
4,200.54

95,978
101,055
106,130
111,208

3679.66
3874.30
4068.87
4263.55

98,857
104,086
109,314
114,544

3790.05
3990.53
4190.93
4391.46

32,468
34,179
36,074
38,445
42,120
44,516

32,955
34,692
36,615
39,022
42,752
45,184

1,263.45
1,330.03
1,403.77
1,496.04
1,639.05
1,732.28

33,449
35,212
37,164
39,607
43,393
45,861

1282.40
1349.98
1424.83
1518.48
1663.63
1758.27

34,453
36,268
38,279
40,795
44,695
47,237

1320.88
1390.48
1467.58
1564.03
1713.54
1811.02

OTHER
Job Skills Trainees 19,625
Under 21
16,593

19,919
16,842

763.68
645.70

20,218
17,095

775.14
655.38

20,825
17,607

798.39
675.04

LEVEL 2/4
YEAR 1 (2.1)
YEAR 2 (2.3)
YEAR 3 (2.5)
YEAR 4 (3.2)
YEAR 5 (4.1)
YEAR 6 (4.3)

* The payment of this increase is subject to the approval of the Cabinet Standing Committee on Labour Relations
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SCHEDULE B: PRODUCTIVITY IMPROVEMENTS
PRODUCTIVITY IMPROVEMENT PLAN
Staff will actively participate in the development and implementation of a Productivity Improvement Plan/s (PIP/s)
as determined by the Managing Director.
PIPs may be developed at the College or Campus level, or
any combination as determined by the Managing Director.
The PIP/s may involve changes to work practices, but will
not involve changes to award/agreement/enterprise bargaining agreement employment conditions.
Subject to the approval of the Cabinet Standing Committee
on Labour Relations, a 3% pay increase will be paid to employees from the first pay period on or after 15 March 2002
for productivity improvements.
SCHEDULE C: SIGNATORIES OF PARTIES TO THE
AGREEMENT
The following signatories are authorised to sign this Agreement.
Signatories
.............Signed...............
Date 20/12/2000
Employer—
Royce Standish, Managing Director of Midland College
of TAFE, on behalf of the Governing Council
Signed for and on behalf of the Civil Service Association of
Western Australia (Inc) by
.............Signed...............
Date 20/12/2000
Common Seal
Mr Dave Robinson, Branch Secretary,
Civil Service Association WA Inc
SCHEDULE D: ALPHABETICAL LISTING OF
PROVISIONS
Annual Leave
Annual Leave Loading
Annual Leave Travel Concessions
Arrangement
Availability of Agreements
Breaches of Discipline
Casual Employment
Ceremonial/Cultural Leave
Christmas Closedown
Compassionate Leave
Consultation Provisions
Definitions
Dispute Resolution Procedure
Emergency and Community Service Leave
Flexitime
Higher Duties
Home Based Work
Hours of Work
Long Service Leave
No Further Claims
Number of Employees Covered
Objectives of the Agreement
Parental Leave
Parties Bound
Past Productivity
Payment Arrangements
Productivity Improvements
Public Holidays
Relationship to Awards/Agreements
Repayments of Overpayments
Salaries
Salary Packaging
Scope
Self Funded Work Breaks
Short Leave
Sick Leave and Family/Carer’s Leave
Signatories of Parties to the Agreement
Substandard Performance
Term of Agreement and Renegotiation
Title
Transfer
Travelling Allowance
Variation of Allowances
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MINISTRY FOR CULTURE & THE ARTS ALHMWU
ENTERPRISE BARGAINING AGREEMENT 2000.
No. AG 2 of 2001.
2001 WAIRC 01820
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE MINISTRY FOR CULTURE &
THE ARTS, APPLICANT
v.
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, RESPONDENT
CORAM
SENIOR COMMISSIONER G L
FIELDING
DELIVERED
WEDNESDAY, 17 JANUARY 2001
FILE NO/S
AG 2 OF 2001
CITATION NO. 2001 WAIRC 01820
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Agreement registered
Ms A M Manley as agent
Ms D E MacTiernan as agent

_______________________________________________________________________________

Order.
HAVING heard Ms A M Manley as agent on behalf of the
Ministry for Culture & the Arts and Ms D E MacTiernan as
agent on behalf of the Australian, Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch, and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979, hereby orders—
THAT the agreement made between the parties lodged
in the Commission on 3 January 2001 entitled the Ministry for Culture & the Arts ALHMWU Enterprise
Bargaining Agreement 2000 and as subsequently
amended by direction of the Commission be registered
in the terms of the following Schedule as an industrial
agreement in replacement of the Art Gallery of Western
Australia Enterprise Bargaining Agreement 1997 AG 330
of 1997 which is hereby cancelled.
(Sgd.) G. L. FIELDING,
[L.S.]
Senior Commissioner.

Schedule.
1.—TITLE
This Agreement shall be known as the Ministry for Culture
& the Arts ALHMWU Enterprise Bargaining Agreement 2000.
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.

2.—ARRANGEMENT
Title
Arrangement
Scope of the Agreement
Parties to the Agreement
Definitions
Date and Period of Operation of the Agreement
No Further Claims
Relationship to Parent Awards and Agreements
Single Bargaining Unit
Objectives and Principles
Productivity Improvement
Productivity Measurement
Salary Increases
Dispute Settlement Procedure
Parental Leave
Family Carers Leave
Ceremonial/Cultural Leave
Emergency Service Leave
Blood Donors Leave
Return to Work During Periods of Approved Absences
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21.
22.
23.
24.
25.
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Long Service Leave
Meal Allowance
Consultative Process
Employees Covered by This Agreement
Signatures of Parties to Agreement
Schedule 1—Salaries
Appendix 1—Productivity Initiatives

3.—SCOPE OF THE AGREEMENT
This Enterprise Bargaining Agreement shall apply to employees of the Ministry for Culture & The Arts who are eligible
to be members of the Australian Liquor Hospitality and Miscellaneous Workers Union, Western Australian Branch and
who are located at the Art Gallery of Western Australia in
Perth and Geraldton.
4.—PARTIES TO THE AGREEMENT
(1) Employer
Director General of the Ministry for Culture & The Arts
(2) Union
The Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch.
5.—DEFINITIONS
“Agreement”: the Art Gallery of Western Australia Enterprise Bargaining Agreement 2000.
“Award”: Cultural Centre Award 1987
“Gallery”: the Art Gallery of Western Australia
“employee”: for the purpose of this Agreement, someone
who is referred to at Clause 3—Scope
“employer”: the Ministry for Culture & The Arts
“Government”: the State Government of Western Australia
“Minister”: the Minister for the Arts
“Union”: the Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch
“WAIRC”: the Western Australian Industrial Relations
Commission
“annual or short-term leave”: annual and short-term leave
means any period of annual or other leave not exceeding 20
days
6.—DATE AND PERIOD OF OPERATION OF THE
AGREEMENT
(1) Except as herein provided, this Agreement shall have
effect as from 17 January 2001 for a period of 24 months.
(2) The parties will review this Agreement three months prior
to the expiration of the Agreement to commence negotiations
for a new Agreement.
(3) The parties will assess achievement in performance, productivity and efficiency during the term of this Agreement.
(4) The pay quantum achieved as a result of this Agreement
will remain and form the new base pay rates for future Agreements or continue to apply in the absence of a further
Agreement, except where the Award rate is higher in which
case the Award shall apply.
(5) The Agreement will continue in force after the expiry of
its term until such time as any of the parties withdraws from
the Agreement by notification in writing to the other party
and to the WAIRC.
(6) This Agreement may be, with consent of the parties,
varied, renewed or cancelled as appropriate.
(7) The parties agree that the benefits derived from the initiatives introduced during the term of this Agreement will form
the basis of further discussions in accordance with subclause
(2) of this clause, and improvements to the terms and conditions of future Agreements.
7.—NO FURTHER CLAIMS
(1) The parties of this Agreement undertake that for the duration of the Agreement there shall be no further salary or
wage increases sought or granted except for those provided
under the terms of this Agreement.
(2) This Agreement shall not operate so as to cause an employee to suffer a reduction in ordinary time earnings.
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8.—RELATIONSHIP TO PARENT AWARDS AND
AGREEMENTS
This Agreement shall be read in conjunction with the Cultural Centre Award 1987, which applies to the parties bound
to this Agreement. In the case of any inconsistencies, this
Agreement shall have precedence to the extent of the inconsistencies.
9.—SINGLE BARGAINING UNIT
(1) This Agreement has been negotiated through a Single
Bargaining Unit (SBU).
(2) The SBU comprises representatives from the Gallery
and the Union.
10.—OBJECTIVES AND PRINCIPLES
The shared objectives of the parties are—
(1) To achieve the Gallery’s mission and increase productivity and efficiency through continuous improvement.
(2) To satisfy the requirements of clients and customers
through the provision of reliable, efficient and competitive
services.
(3) To promote the development of trust and motivation and
to continue to foster enhanced employee relations.
(4) To facilitate greater flexibility in decision making and
allocation of human and other resources.
(5) To promote increased satisfaction from jobs and secure
employment opportunities.
(6) To develop and pursue changes on a co-operative continuing basis by using participative practices.
(7) To promote health, safety, welfare and equal opportunity for all employees.
11.—PRODUCTIVITY IMPROVEMENT
(1) Objectives of Performance Improvement
Gallery Mission
To develop and present the best public art collection in the
State and the pre-eminent collection of Western Australian
art, and to increase the knowledge and appreciation of the art
of the world for the enjoyment and cultural enrichment of the
people of Western Australia.
Gallery goals
Develop and maintain the best public art collection in the
State
Build a strong and committed audience for Gallery programs
Diversify and enhance services to create a better understanding and appreciation of art
Grow our professional reputation
Maximise the effective use of our resources
Raise revenue to support delivery of programs
Improved management of our risks
Develop and improve our customer/client relationships
Have a motivated, flexible and competent workforce
Maintain and where appropriate improve the safety and wellbeing of our people
Reflect community diversity in our paid and volunteer
workforce
Lead and influence cultural policy and community opinion
Provide a forum for dialogue and debate
Foster the importance of visual arts as a key component of
trade, tourism, diplomacy, entertainment and events.
(2) Strategies and Initiatives Developed to Achieve Objectives
The parties are committed to the development and implementation of a broad agenda of initiatives designed to increase
efficiency and effectiveness of program and service delivery
of the Gallery.
The parties agree to develop and implement improvements
by way of—
(a) Customer Service
(b) Establishment of effective team working through
multiskilling and flexible work practices
(c) Quality Improvement/Continuous Improvement
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The parties agree the increased productivity be achieved
through the implementation of agreed quality management
concepts, including team based approaches to improve productivity.
(3) The strategies and initiatives introduced over the life of
the Agreement will impact significantly on the work practices, customer service and employee satisfaction.
(a) Introduction of Team Working—General Principles
(i) Benefits of Team Working
Teams provide significantly greater operational
efficiencies through the breaking down of sectional
and divisional boundaries.
Teams facilitate—
• Increased morale of workforce through empowerment, spreading of responsibilities
(involving people end to end on process and
process outcomes);
• Increased employee identification with the organisation as employees become more aware
of, and involved in, organisational strategy
issues and outcomes.
Teams allow for a reduction of the number of discrete steps, and number of separate personal
interfaces, in any process leading to lower error rates
and minimisation of work.
Teams foster much improved vertical and lateral
communication flows.
Teams promote a more democratic management
style.
Teams provide for a stronger focus, enabling more
effective delivery of planned outcomes via better
utilisation of resources.
(ii) Team Working Philosophy
The following statements represent the beliefs which
establish the parameters and principles for this Enterprise Bargaining Agreement.
• Team based structures represent the most efficient and effective way of working within
the Gallery. Teams focus attention on outputs
and outcomes. The Gallery’s team development will be encouraged.
• Flexibility in the way work is organised and
undertaken is paramount to achieving high
quality service delivery and outcomes. Work
practices will be continually reviewed in the
light of program outcomes in consultation with
all participants.
• Job training and skills development, quality
of work life and a culture of innovation and
continuous improvement will be supported by
the Gallery and continually addressed by staff.
Emphasis will be given to work flexibility
through multiskilling and multifunctionality,
supported by appropriate training and professional development.
• Teams need to be able to plan within an overall program to provide a consistent basis for
delivery of team outcomes and the whole of
Gallery programs. Changing priorities and
programs must be supported by both a reasonable level of team flexibility and a
considered and timely approach by management to reordering of priorities.
(iii) Team Structure
In pursuit of the objectives outlined in this Agreement, the Gallery is committed to the development
of a team based structure. The Gallery expects and
will facilitate the involvement of all its employees
in the development of work teams with a focus on
quality client service and continuous improvement
processes which contribute to the achievement of
mandate and mission through program and organisational objectives.
For employees, this means becoming involved in the
implementation of the Gallery’s operational plan,
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developing open communication with team leaders
and team members, and accepting personal responsibility for their own and their team’s performance.
Team leaders will have a particular accountability
for achievement of team objectives, supported by
team performance Agreements.
(iv) Team Characteristics
An effective team has the following characteristics—
• The team is committed to achieving the highest standard of service delivery to clients, be
they internal or external clients.
• Outcome focused.
Team members will treat each other with courtesy,
consideration and respect, and will strive to practise
the following work behaviours—
• Act with honesty and integrity;
• Maintain a flexible, achievement focussed
outlook;
• Make consultative decisions;
• Strive to be the best through continuous improvement;
• Encourage innovation and creativity;
• Accept shared accountability for achievement
of objectives;
• Exhibit team pride;
• Deal with official information responsibly and
appropriately;
• Take responsibility for skills and professional
development and maintenance which contribute to operational needs;
• Take responsibility for effective communication.
Communication is open within the team and across
teams. Information is shared and decisions can be
challenged and explained in a non-threatening environment.
(v) Production of Work Team Plans
Each team shall be organised to achieve clear objectives and outcomes which contribute to the
achievement of program objectives and Gallery’s
goals.
Work teams shall prepare written plans, the major
elements of which shall be the work teams’ agreed
service outputs. Work team plans shall also document—
• Identified changes to work practices;
• Skill development required by team members;
and
• Methods for ensuring effective communication both within the work team and with other
work teams, and with internal and external
clients.
Work team plans will be formally reviewed and outcomes reported as and when required to ensure
consistent standards and performance evaluation and
outcomes.
(vi) Pilot Programs
• The purpose of this Pilot Program is to reduce the requirement for supervision while
maintaining the agreed staffing levels.
• The parties commit to more effective current
and future work practices through
multiskilling by—
♦ Providing skilled and semi-skilled carpentry services to allow for the
construction of crates, frames, backing
boards, exhibition furniture, etc
♦ Allowing for routine condition reporting
to a standard checklist at the time of receipt and unpacking of crates
♦ Routinely ordering and maintaining stock
♦ Routinely rostering staff resources to
meet operational needs and program
delivery requirements
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(b) Introduction of Multifunctionality
The parties commit to undertake training in order to broaden
skills, providing greater mobility of staff within the Gallery.
(c) Centenary Galleries Planning and Liaison
The parties commit to service 25% more public display and
access space, realising efficiencies to the equivalent of 1 FTE.
(d) Part-Time Flexibility
(i) For the purpose of meeting exhibition schedules,
part-time employees may work an aggregate of their
part-time hours over an eight week period. For example, a part-time employee normally working 48
hours per fortnight, may work and be paid for 76
hours per fortnight and proportionately reduce his/
her normal hours for the remainder of the eight week
period.
(ii) Unless extra hours are worked, part-time employees
will continue to receive their normal part-time salary on a fortnightly basis.
(iii) By agreement within the Team process, and in order
to meet schedules, part-time employees may extend
their hours within the range of normal full-time hours
without incurring overtime, up to a maximum of 8
hours per day in any day. However, any hours worked
in excess of 8 hours per day will attract overtime
penalties.
(iv) In order to meet schedules, and subject to subclause
(f)(v), full-time employees commit to accruing
RDOs, which will be taken during off-peak periods.
(v) No more the five RDOs can be accrued.
(e) Casual Labour and Overtime
The parties commit to abolish the residual of the vacant
position set aside for employing casual labour and overtime.
The Gallery’s exhibition and display program will be delivered without funding extra time through the salaries budget.
(f) Use of Contractors
The parties commit to provide skilled labour in support of
other Gallery operations, saving on the use of contractors.
(4) Future Issues For Negotiations
During the life of this Agreement the parties will continue
to address a range of issues and reforms specifically aimed at
increasing productivity. The parties agree that these issues will
form the basis of future Agreements.
Full value of initiatives will be recorded and may form the
basis for negotiations of future wage increases.
12.—PRODUCTIVITY MEASUREMENT
(1) Productivity Initiatives
The parties commit to the productivity schedule at Attachment 1 to this Agreement.
(2) Measurement
A management reporting system will be developed to measure the initiatives contained in Clause 12 (1) above.
13.—SALARY INCREASES
(1) The following salary increases are payable on the basis
of implementation and continued co-operation of those improvements in productivity and/or work practice changes
outlined in Clause 12—Productivity Measurement.
(2) The following increases, which are reflected in Schedule 1—Salaries, to this Agreement, will be paid during the
life of this Agreement—
(3) An increase of 6.5% from pay period on or after (date of
registration) and in accordance with subclause (1) hereof.
14.—DISPUTE SETTLEMENT PROCEDURE
This dispute settlement procedure will apply to any question, dispute or difficulty that arises under this Agreement.
(1) The Union representative and/or the employee/s concerned shall discuss the matters with the team leader in the
first instance. An employee may be accompanied by a Union
representative.
(2) If the matter is not resolved within 5 working days following the discussion in accordance with sub-clause (1) hereof
the matter shall be referred by the Union representative or
employee to the Gallery Chief Executive or his/her nominee
for resolution.
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(3) If the matter is not resolved within 5 working days of
the Union representative’s or employee’s notification of the
dispute to the Gallery Chief Executive, it may be referred by
either party to the Western Australian Industrial Relations
Commission.
15.—PARENTAL LEAVE
(1) Definition
(a) “employee” includes full time, part time, permanent and
fixed term contract employees
(b) “replacement employee” is an employee specifically
engaged to replace an employee proceeding on paternal leave
(2) Eligibility for unpaid Parental Leave
(a) An employee is entitled to a period of up to 52 weeks
parental leave in respect of the birth of a child to the employee or the employee’s spouse/partner.
(b) Where the employee applying for the leave is the partner of a pregnant spouse one week leave may be taken at the
birth of the child concurrently with parental leave taken by
the pregnant employee.
(c) An employee adopting a child under the age of five years
shall be entitled to three weeks parental leave at the placement of the child and a further period of parental leave up to a
maximum of 52 weeks from the date of adoption.
(d) An employee seeking to adopt a child shall be entitled to
two days leave for the employee to attend interviews or examinations required for the adoption procedure. Employees
working or residing outside the Perth metropolitan area are
entitled to an additional days leave. The employee may take
any paid leave entitlement in lieu of this leave.
(e) Subject to sub-clause (b) of this clause where both partners are employed by the Gallery the leave shall not be taken
concurrently except under special circumstances and with the
approval of the Chief Executive.
(3) Other Leave Entitlements
(a) An employee proceeding on parental leave may elect to
utilise any accrued annual leave or accrued long service leave
for the whole or part of the period of parental leave or extend
the period of parental leave with such leave.
(b) An employee may extend the maximum period of parental leave with a period of leave without pay subject to the
Chief Executive’s approval.
(c) An employee on parental leave is not entitled to paid
sick leave and other paid Award absences.
(d) Where the pregnancy of an employee terminates other
than by the birth of a living child then the employee shall be
entitled to such period of paid sick leave or unpaid leave for a
period certified as necessary by a registered medical practitioner.
(e) Where a pregnant employee not on paternal leave suffers illness related to the employee’s pregnancy or is required
to undergo a pregnancy related medical procedure the employee may take any paid sick leave to which the employee is
entitled or such further unpaid leave for a period certified as
necessary by a registered medical practitioner.
(f) Accrual of all leave entitlements shall be suspended during periods of Parental Leave.
(4) Notice and Variation
(a) The employee shall give not less than ten weeks notice
in writing to the Gallery of the date the employee proposes to
commence maternity leave starting the period of leave to be
taken.
(b) An employee proceeding on parental leave may, subject
to Chief Executive’s approval, elect to take a shorter period of
maternity leave and may at any time during that period of
leave elect to reduce or extend the period stated in the original
application, provided four weeks written notice is provided.
(5) Transfer to Safe Job
(a) Where illness or risks arising out of pregnancy or hazards connected with the work assigned to the employee make
it inadvisable for the employee to continue in her present duties, the duties shall be modified or the employee may be
transferred to a safe position of the same classification until
the commencement of maternity leave.
(b) Where the employer is unable to provide a safe job with
the organisation, or modify work to the extent required to
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provide safe employment, with the consent of the employee,
and where practicable, the employee may be transferred to
another agency until the commencement of paternal leave.
(c) Where an external transfer is arranged, the work undertaken by the employee shall be at the same classification and
within the employee’s competence.
(d) If the transfer to a safe position is not practicable, the
employee maybe take leave for such period as is certified necessary by a registered medical practitioner.
(6) Replacement Employee
Prior to engaging a replacement employee the Gallery shall
inform the person of the temporary nature of the employment
and the entitlements relating to return to work of the employee
on parental leave.
(7) Return to Work
(a) An employee shall confirm the intention to return to work
by notice in writing to the Gallery not less than four weeks
prior to the expiration of the period of parental leave;
(b) An employee on return from parental leave shall be entitled to the position which the employee occupied immediately
prior to proceeding on parental leave. Where an employee
was transferred to a safe job pursuant to sub-clause (e) hereof
the employee is entitled to return to the position occupied
immediately prior to the transfer.
(c) An employee may return on a part-time basis to the same
position occupied prior to the commencement of leave or to a
different position at the same classification level on a parttime basis in accordance with the Part-Time provisions of the
relevant Award and subject to Chief Executive’s approval.
(d) Where the position occupied by the employee no longer
exists or is unavailable the employee shall be entitled to a
position of the same classification level within the officer’s
skills and competence.
(e) For the purposes of sub-clause (7)(d) of this clause, the
employer shall act in accord with the Public Sector Management Act, regulations and standards and shall notify the
employee and the Union of an impending decision to transfer
another employee into a position where the substantive occupant is on a period of parental leave.
(8) Effect of Leave on Employment Contract
(a) Fixed Term Contract
An employee employed for a fixed term contract shall have
the same entitlement to parental leave, however the period of
leave granted shall not extend beyond the term of that contract.
(b) Continuous Service
Absence on parental leave shall not break the continuity of
service of an employee but shall not be taken into account in
calculating the period of service for leave accrual purpose
under the relevant Award or this Agreement.
(c) Termination of Employment
An employee on parental leave may terminate employment
at any time during the period of leave by written notice in
accordance with the relevant Award.
16.—FAMILY CARERS LEAVE
(1) Employees covered by this Agreement may with management approval use a maximum of five (5) days Sick Leave
entitlement in any calendar year in accordance with this clause
to provide care for another person subject to—
(a) The employee maintaining a minimum of ten (10)
days accrued or pro rata Sick Leave for their own
use during the calendar year;
(b) The employee being responsible for the care of the
person concerned; and
(c) The person concerned being either—
(i) a member of the employee’s immediate family; or
(ii) a personal residing at the employee’s residence
for a period of no less than six months.
(d) The term “immediate family” includes—
(i) a spouse or a de facto spouse of the employee.
A de facto spouse, in relation to a person,
means a person who lives with the first
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mentioned person as the husband or wife of
that person on a bona fide domestic basis although not legally married to that person; and
(ii) a child or an adult child (including an adopted
child, a step child or an ex nuptial child), parent, grandparent, grandchild or sibling of the
employee or spouse of the employee.
(e) Production of satisfactory evidence of illness of the
other person.
(2) The employee shall, wherever practicable, give the employer notice prior to the absence of the intention to take leave,
the name of the person requiring care and their relationship to
the employee, the reasons for taking such leave and the estimated length of absence. If it is not practicable for the employee
to give prior notice of absence, the employee shall notify the
employer by telephoning of such absence as soon as possible
on the first day of absence.
(3) Leave taken under this provision is deemed to be Sick
Leave.
An employee may elect, with the consent of the Gallery, to
take unpaid leave for the purpose of providing care to a family member who is ill.
17.—CEREMONIAL/CULTURAL LEAVE
(1) Subject to organisational requirements, an employee
covered by this Agreement is entitled to apply for leave for
tribal/ceremonial/cultural purposes.
(2) Such leave shall include leave to meet the employee’s
customs, traditional law and to participate in ceremonial/cultural activities.
(3) Each day or part thereof, taken in accordance with
subclause (1) may be deducted from short leave, annual leave
or flexi-leave entitlements.
(4) Time off without pay may be granted by Agreement between the employer and the employee for tribal/ceremonial/
cultural purposes.
(5) Ceremonial/cultural leave shall be available, but not limited to Aboriginal and Torres Strait Islanders.
18.—EMERGENCY SERVICE LEAVE
Emergency Service Leave of absence shall be granted by
the employer to an officer who is an active volunteer member
of either the Western Australian State Emergency Service,
Western Australian Volunteer Bush Fire Brigade or St John
Ambulance Brigade, in order to allow for attendances at emergencies as declared by the recognised authority.
(1) The employer shall be advised as soon as possible by
the employee, the emergency service, or such other person as
to the absence and, where possible, the expected duration of
the absence.
(2) The employee must complete a leave of absence form
immediately upon return to work.
(3) The application form must be accompanied by a certificate from the emergency organisation certifying that the officer
was required for the specified period.
(4) An employee, who during the course of an emergency,
volunteers their services to an emergency organisation, shall
comply with subclauses (1), (2) and (3) of this clause.
19.—BLOOD DONORS LEAVE
(1) New and Regular Donors
(a) Employees shall be entitled to 2 hours per quarter year
of paid leave for the purpose of donating blood to the Red
Cross Blood Centre where—
(i) prior arrangement with the team has been made; and
(ii) at least two (2) days’ notice has been provided.
(2) Plasma Donors
(a) Employees who are plasma donors shall be entitled to
two (2) hours per month of paid leave for the purpose of donating blood product where—
(i) prior arrangement with the team has been made, by
giving at least two (2) days’ notice; or
(ii) the employee is called upon by the Blood Centre.
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(b) The notification period shall be waived or reduced where
the team is satisfied that operations would not be unduly affected by the employee’s absence.
(3) The employee shall be required to provide proof of attendance at the Blood Centre upon return to work.
(4) Other Donor Requirements
(a) The employer may grant an employee access to sick leave
for the purpose of donating other tissue, such as bone marrow
or a kidney. Each application for leave of this type shall be
with compassion and in the strictest confidence.
(b) Access to leave under this subclause shall be in accordance with the normal provision of sick leave.
20.—RETURN TO WORK DURING PERIODS OF
APPROVED ABSENCES
(1) Employees who are or have been absent from the
workplace other than on secondment for a period in excess of
three (3) months, whether on leave without pay or parental
leave, may by mutual Agreement return to work in order to
meet organisational needs.
(2) Subject to Agreement between the parties regarding return to work, the employee shall be paid at casual rates for the
period of recall.
21.—LONG SERVICE LEAVE
An employee covered by this Agreement is entitled to apply
for long service leave in periods of not less than one week,
providing that a minimum of four consecutive weeks is preserved and taken during the clearance of this leave.
22 .—MEAL ALLOWANCE
Where an officer has completed a period of approved overtime and has qualified for the payment of a meal allowance,
such allowance shall be paid through the normal payroll
processing procedures of the Gallery.
Any such payments shall be identified through appropriate
payroll codes.
23.—CONSULTATIVE PROCESS
The parties are committed to working together to improve
the business performance and working environment of the
Gallery.
Consultation in the context of this Agreement is defined as
information sharing and discussion on significant matters
relevant to organisational change processes of the Gallery and
conditions of service, and shall be conducted in such a way as
to enable the parties to contribute to the decision-making
process.

519

It is agreed that consultation with employees and the Union
party to this Agreement on proposed significant changes to
work organisation shall occur prior to change being made or
implemented.
Where the Gallery proposes to make any changes likely to
affect existing work practices, working conditions or employment prospects of employees, the Union and the staff affected
shall be notified by the Gallery as early as possible.
It is acknowledged by the parties to this Agreement that
decisions will continue to be made by the Gallery, which is
responsible and accountable to Government through statute
for the efficient and effective operation of its business.
As part of this Agreement, the Gallery agrees to establish
processes which will facilitate employee involvement.
The process will be at two levels—
• At the workplace level employees will be involved
in contributing to improve the efficiency and effectiveness of their work teams within set policies and
guidelines.
• At strategic and corporate level, the parties agree to
establish a peak consultative forum to monitor, review and have input into the progress of the
implementation of this Enterprise Bargaining Agreement and to actively share information and consult
on corporate issues affecting the Gallery’s business
operations.
The parties to the peak consultative forum will consist of,
but not be limited to, senior management, a Union official
and an employee representative from the Union.
24 .—EMPLOYEES COVERED BY THIS
AGREEMENT
As at the date of registration the approximate number of
employees bound by this Agreement is eight (8).
25.—SIGNATURES OF PARTIES TO THIS
AGREEMENT
Signatories
Signed on behalf of the Ministry for Culture & the Arts
Alastair Bryant (signed)
Director General

28/12/00
Date

Signed for and on behalf of the The Australian Liquor, Hospitality and Miscellaneous Workers Union,Western Australian
Branch
Helen M Creed (signed)
Secretary

28/12/00

SCHEDULE 1.—SALARIES
Base
21.12.98
Annual

Fortnightly

Weekly

Hourly

Base plus Fortnightly
6.5%
at
registration

Weekly

Hourly

Installation Assistant
1st year
2nd year
3rd year

$27,115
$27,511
$27,952

$1039.55
$1054.73
$1071.64

$519.78
$527.37
$535.82

$13.68
$13.88
$14.10

$28,877
$29,299
$29,769

$1107.11
$1123.28
$1141.30

$553.55
$561.64
$570.65

$14.57
$14.78
$15.02

Installation Supervisor
1st year
2nd year

$30,467
$31,255

$1168.06
$1198.27

$584.03
$599.14

$15.37
$15.77

$32,447
$33,287

$1243.97
$1276.18

$621.99
$638.09

$16.37
$16.79

Regional Attendant
1st year
2nd year
3rd year

$25,478
$25,935
$26,394

$976.79
$994.31
$1011.91

$488.40
$497.16
$505.96

$12.85
$13.08
$13.31

$27,134
$27,621
$28,110

$1040.28
$1058.95
$1077.70

$520.14
$529.48
$538.85

$13.69
$13.93
$14.18

Classification
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Appendix 1
Productivity Initiatives
Team
Exhibitions
Salaries Budget
$191,888
Productivity Improvement
Strategies/ Initiatives Title
(Description and impact
summary)
Review of positions

Contractors

Outcome

Achieve
ment
Date

(What will the initiative do)
The staff undertake to
abolish the vacant position
(0.58FTE) set aside for
employing casual labour
and overtime.
The Gallery’s exhibition
and display programme will
be delivered without
funding extra time through
the salaries budget
The staff undertake to
provide skilled labour in
support of other Gallery
operations, saving on the
use of contractors

Date of
registrati
on

Date of
registrati
on

Total Value

Schedule.
MINISTRY OF JUSTICE ENTERPRISE AGREEMENT
2000
Cash Savings,
increase in
revenue or
additional cost
$
$10,783

Value of
Productivity
$

$5,000

$15,783

MINISTRY OF JUSTICE ENTERPRISE
AGREEMENT 2000.
No. PSAAG 2 of 2001.
2001 WAIRC 01946
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED,
DIRECTOR
GENERAL, MINISTRY OF JUSTICE,
THE ATTORNEY GENERAL OF
WESTERN AUSTRALIA, APPLICANTS
CORAM
SENIOR COMMISSIONER G L
FIELDING
DELIVERED
THURSDAY, 1 FEBRUARY 2001
FILE NO/S
PSAAG 2 OF 2001
CITATION NO. 2001 WAIRC 01946
_______________________________________________________________________________

Result
Representation
Applicants
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Agreement registered
Mr M Finnegan and Ms K L Shay as
agents on behalf of the Civil Service
Association of Western Australia
Incorporated and Mr N Cinquina as agent
on behalf of the Director General,
Ministry of Justice and the Attorney
General of Western Australia

_______________________________________________________________________________

Order.
HAVING heard Mr M Finnegan and Ms K L Shay as agents
on behalf of the Civil Service Association of Western Australia Incorporated and Mr N Cinquina as agent on behalf of
the Director General, Ministry of Justice and the Attorney
General of Western Australia, and by consent, the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act 1979, hereby orders—
THAT the agreement made between the parties lodged
in the Commission on 23 January 2000 entitled Ministry
of Justice Enterprise Agreement 2000 and as subsequently
amended by direction of the Commission be registered
in the terms of the following Schedule as an industrial
agreement in replacement of the Ministry of Justice Enterprise Agreement 1995/1997 PSAAG 6 of 1995 which
is hereby cancelled.
(Sgd.) G. L. FIELDING,
[L.S.]
Senior Commissioner/
Public Service Arbitrator.

1.—TITLE
This Agreement shall be known as the Ministry of Justice
Enterprise Agreement 2000, and replaces the Ministry of Justice Enterprise Agreement 1995/1997.
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.

2.—ARRANGEMENT
Title
Arrangement
Scope
Parties to the Agreement
Number of Employees Covered
Date and Operation
No Further Claims
Relationship to Parent Awards
Consultation
Performance Measurement Model
Hours
Salaries and Salary Increases
Part Time Employment
Parental Leave
Paid Parental leave
Family Leave
Option to Take 48 Weeks’ Pay Over 52 Weeks
Annual Leave Travel Concessions for Employees
Stationed in Remote Areas
Long Service Leave
Compaction of Annual Leave and Long Service
Leave
Short Leave
Cultural/Ceremonial Leave
Bereavement Leave
Emergency Services Leave
Skills Development Leave
Self Funded Career Break
Contactability Allowance
Traveling Allowance
Regional Coordinators’ Allowance
Dispute Resolution Procedure
Public Service Award 1992 and Government
Officers’ Salaries and Conditions Award 1989
Groupworker Commuted Shiftwork Allowance
Signatories to Agreement
Schedule A Ministry of Justice Performance Measurement Model
Schedule B Productivity Projects and Initiatives
Schedule C Salaries

3.—SCOPE
This Agreement applies to the Ministry of Justice employees who are eligible to be members of the Civil Service
Association. It does not apply to the Judiciary or their personal staff, those appointed to related judicial offices and
specified offices whose salaries are determined by the Salaries and Allowances Tribunal.
4.—PARTIES TO THE AGREEMENT
(1) This agreement shall be binding upon the following parties—
Director General, of the Ministry of Justice
Hon Attorney General
Civil Service Association of Western Australia (Inc)
5.—NUMBER OF EMPLOYEES COVERED
It is estimated that 1300 employees will be covered by this
Agreement upon registration.
6.—DATE AND OPERATION *
(1) This agreement shall operate on and from date of registration and shall remain in force for a period of 25 months
from the date of registration.
(2) Six months prior to the date of expiration of this Agreement, the parties will commence negotiations for its renewal
or replacement.
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(3) Unless otherwise varied, renewed or cancelled by a subsequent Agreement, this Agreement shall continue in force
after the expiry of its term and apply to all parties. If a party
wishes to withdraw from the Agreement on or after the date
of expiry, they may do so in accordance with the Industrial
Relations Act 1979.
(4) In the event of the parties withdrawing from this Agreement on the expiry of its term and failing to negotiate a further
agreement, employees will revert to the applicable parent award
or agreement, which applies at that time.
7.—NO FURTHER CLAIMS
The parties to this Agreement undertake for the duration of
the Agreement there shall be no further salary or wage increases sought or granted except for those provided under the
terms of this Agreement or provided for in the National or
State Wage Case Decisions.
8.—RELATIONSHIP TO PARENT AWARDS
This Agreement shall be read and interpreted wholly in conjunction with the provisions of the following parent awards:
• Public Service Award 1992
• Government Officers & Salaries Allowances & Conditions Award 1989
• Institution Officers Allowances and Conditions Award
1977
In the case of any inconsistency, the terms of this Agreement shall override any inconsistent provision of the awards
or agreement.
9.—CONSULTATION
(1) The parties are committed to working together to improve the business performance and working environment in
the Ministry of Justice. While it is acknowledged by the parties that decisions will continue to be made by the Ministry,
the parties are committed to effective communication with
respect to work practices, working conditions or the employment prospects of employees and agree that—
(a) Where the Ministry of Justice proposes to make significant changes likely to affect existing work
practices, working conditions or employment prospects of employees, the Ministry shall notify the Civil
Service Association and staff affected as early as possible.
(b) Consultation with employees and the Civil Service
Association on significant changes to work organisation should occur prior to final decisions being
made.
(c) While employees will have a genuine opportunity
to influence changes in the workplace, management
will be accountable for the outcome of properly made
decisions.
(d) In the context of this clause consultation shall mean
information sharing and discussion on matters relevant to decision making processes which shall be
conducted in a way as to enable employees to contribute to the decision making process.
10.—PERFORMANCE MEASUREMENT MODEL
Performance Measurement Model and Implementation of
Enterprise Bargaining Initiatives
(1) Performance Targets
(a) Productivity based salary increases during the life of this
Agreement are dependent on the achievement of targeted
budget savings and divisional performance outcomes, in accordance with the Ministry’s Performance Measurement
Model (Schedule A of this Agreement) supported by a number
of on-going projects and initiatives as agreed between the
Parties (Schedule B of this Agreement). These projects and
initiatives which complement measures in the Ministry’s Performance Measurement Model are matters which impact on a
large number of employees across business areas and are reasonably large in size. The Parties acknowledge and accept that
projects or initiatives can be added, adjusted or removed by
agreement during the life of this Agreement. The joint consultative committee referred to in sub clause 10 (2) (a) shall
be the forum for such deletions, adjustments or additions to
occur. Any addition, adjustment or removal to projects or
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initiatives during the life of this Agreement requires the approval of Government.
(b) Some areas within the Ministry have been required to
set baselines and targets for the first measurement period relating to the proposed productivity based salary increases,
without the availability of historic data. To account for this
and to provide fairness and equity to the process, a review of
baselines and targets will be conducted as part of the Ministry
of Justice’s quarterly reporting process. Baselines and targets
will only be adjusted with an auditable justification which
reflects that the division/employees would have been disadvantaged had such an adjustment not occurred. The joint
consultative committee referred to in sub clause 10 (2) (a)
below shall be able to recommend such adjustments to the
Director General. The discretion to allow such adjustments
will lie with the Director General after staff affected by the
proposed adjustment have been consulted.
(2) Implementation of Enterprise Bargaining Initiatives
(a) The Parties agree to establish a Joint Consultative Committee to—
(i) Monitor and review the Agreement and have input
to the progress of the its implementation
(ii) Actively share information, and consult on corporate strategic issues affecting the Ministry’s business
operation; providing the Ministry will not be required
to disclose confidential information the disclosure
of which would be inimical to its interests, or the
Ministry’s obligations and requirements under relevant legislation,
(iii) Assess, review and adjust any matter in this Agreement, including those relating to the Performance
Management Model and the associated list of on
going projects and initiatives.
(b) The Parties to the consultative committee will consist of
senior management and accredited Union representatives. The
consultative committee will generally meet on a quarterly basis,
but may meet at other times if required. The Ministry will
provide the necessary resources and information for the consultative committee in order that the consultative committee
can adequately conduct its business.
(3) Fair and Equitable Consideration
(a) Notwithstanding anything in this clause, there may be
special circumstances applying to a division that will affect
the fairness and equity of a productivity payment. In the event
that a division considers that its circumstances require special
consideration for Productivity Payment purposes, an application to this effect, endorsed by the relevant Executive Director
may be made for the Director General’s consideration prior to
30 June each year. If, in his/her discretion, the Director General is satisfied that special circumstances exist he/she may
vary the assessment criteria and/or awarding of Productivity
Payment to ensure the division is treated fairly and equitably.
Any Productivity Payment requires the approval of Government.
(b) The Parties acknowledge and accept there may be special circumstances or factors beyond the control of the Ministry
or officers that will affect the achievement of the efficiencies
and savings required for a productivity payment. If such a
special circumstances or factors have occurred, the distribution of savings achieved between staff and the Ministry of
Justice may be adjusted by the Ministry, which will endeavour to ensure that staff are not disadvantaged by matters beyond
their control.
(c) The Director General, if satisfied that exceptional circumstances exist, may determine the distribution of surplus
savings on a proportionate basis across the Ministry, for the
purposes of assessing and awarding productivity payment.
(d) The Joint Consultative Committee may make recommendations to the Director General on the implementation of
any matter in this Agreement.
11.—HOURS *
(1) Prescribed hours of duty
(a) Prescribed hours of duty to be observed by employees
shall be seven hours and 36 minutes per day to be worked
between 7.00 am and 7.00 pm Monday to Friday as determined by the Director General.
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(b) The Director General can vary the prescribed hours of
duty to be observed with one month’s notice in writing to the
department, branch, section or employees to be affected by
the change.
(2) Meal breaks
(i) Employees shall be entitled to take an unpaid meal break
for a minimum duration of 30 minutes up to a maximum of
45 minutes, between the hours of 12 noon and 2 pm.
(ii) Subject to meal breaks, ordinary working hours shall be
worked as one continuous period.
(3) Other Working Arrangements
(a) The Director General may vary the prescribed hours of
duty observed in the Ministry or any branch or section thereof
so as to make provisions for:
(i) the attendance of officers for duty on a Saturday,
Sunday or Public Holiday.
(ii) the performance of shift work including work on
Saturdays, Sundays, or Public Holidays; and
(iii) the nature of the duties of an officer or class of officers in fulfilling the responsibilities of their office.
Provided that where the hours of duty are so varied an employee shall not be required to work more than five hours
continuously without a break.
(4) Flexible working hours
(a) Definitions
“Settlement Period” means a period of four weeks commencing at the beginning of a pay period in which all
hours worked must be recorded. The required hours of
duty in one settlement period are 152.
“Credit Hours” means time worked in excess of 152
hours at the end of the settlement period. Credit hours
may only accrue to a maximum of 15 hours and 12 minutes (2 days) in any one settlement period.
“Debit hours” means time worked below 152 hours at
the end of a settlement period. The maximum debit hours
in any one settlement period is 7 hours and 36 minutes (1
day).
(b) In addition to other working arrangements provided in
this Agreement, the Director General authorises each
workplace to develop its own system of hours, within the prescribed hours, under the following circumstances—
(i) Each employee and their supervisors or managers at
the workplace can reach agreement on the system of
hours to be worked providing the system meets the
needs of the Ministry and its customers. This agreement shall be in writing and a copy is to be available
to management and all staff to whom it will apply.
(ii) The system of hours will include—
• starting and finishing times on a daily and weekly
basis;
• The minimum staffing requirements; and
• any other requirements in respect to meal break
coverage and leave.
(c) Maximum flexibility in working arrangements
(i) Settlement period
For recording time worked, there will be a settlement period, which will consist of four weeks or
152 hours. In each settlement period, accrued or carried forward credit hours may be taken as time off to
a maximum of 15 hours and 12 minutes.
(ii) Credit hours
At the end of any settlement period credit hours in
excess of 152 hours to a maximum of 15 hours and
12 minutes are permitted. Such credit hours may be
carried forward to the next settlement period.
(iii) Debit hours
At the end of any settlement period, debit hours below 152 hours to a maximum of 7 hours and 36
minutes is permitted. Such debit hours will be carried forward to the next settlement period. Employees
who do not make up the debit hours in the next settlement period may be placed on standard working
hours as determined by the Manager.
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(iv) Maximum Hours Per Day
A maximum of 10 hours may be worked in any one
day, including 30 minutes for a meal break.
(d) Meal Breaks
Employees shall be entitled to take an unpaid meal break
for a minimum duration of 30 minutes, between the hours of
12 noon and 2 pm. With the prior approval of the employee’s
supervisor, a meal break may be extended to a maximum of 2
hours between the hours of 12.00 noon and 2.00 pm. Employees shall not be required to work more than 5 consecutive
hours on any day without taking a meal break.
(5) Ordinary Working Hours on Saturdays and Sundays
Where agreement is reached between the manager and an
employee, ordinary working hours may be worked on a Saturday or Sunday subject to the following—
(a) The agreement must be in writing and specify—
(i) starting and finishing times on a daily and
weekly basis;
(ii) minimum staffing requirements; and
(iii) any other requirements in respect to meal
break coverage and leave.
(b) The agreement may be cancelled in writing by either party by the giving of two weeks notice;
(c) The needs of the Ministry and its customers are to
be taken into consideration, particularly those areas
which deal with members of the public;
(d) Managers are to ensure adequate supervision where
appropriate; and
(e) The provisions of Clause—Overtime shall not apply where employees work Saturday and/or Sunday
as their ordinary hours in accordance with this
subclause.
(6) Skills Development Leave
Where skills development leave has been approved by the
Director General pursuant to the provisions of the relevant
clause in this Agreement, credits will be given for education
commitments falling within the hours of duty as defined in
the roster and for which “time off” is necessary to allow for
attendance at formal classes.
(7) Overtime
Where an employee is directed to work at times other than
the agreed system of hours, overtime conditions will apply as
per the overtime provisions in the relevant parent Award. For
the purposes of overtime, prescribed hours shall be the system of hours developed under this clause. Wherever
practicable, 24 hours notice will be given for a requirement to
work overtime.
12.—SALARIES AND SALARY INCREASES
(1) The timing, basis for and the quantum of salary increases
agreed for the term of this Agreement shall be as follows—
(a) From date of registration employees under this
Agreement will receive a 3% salary increase for
agreement to implement all provisions of this Agreement in accordance with column (1) of Schedule
C—Salaries of this Agreement.
(b) Twelve months after date of registration of this
Agreement, employees under this Agreement will
receive a productivity based salary increase of up to
3% in accordance with column (2) of Schedule C—
Salaries of this Agreement. The salary increase is
subject to the achievement of specific performance
targets contained in the Performance Management
Model and the ongoing implementation of agreed
projects and initiatives in accordance with Schedule
A and B. This productivity based salary increase
requires the approval of Government.
(2) Salaries will be paid fortnightly in accordance with
Schedules C—Salaries of this Agreement, but where the usual
payday falls on a Public Holiday; payment will be made on
the previous working day.
(3) A fortnight’s salary will be computed by dividing the
annual salary by 313 and multiplying the result by 12. The
hourly rate will be computed as one seventy-sixth of the fortnight’s salary.
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(4) Salaries will be paid by direct funds transfer to the credit
of an account nominated by the employee at a bank, building
society or credit union approved by the Under Treasurer or an
Accountable Officer.
(5) An adult employee employed pursuant to Level 1 will
commence employment at Level 1.1. The employee may be
appointed to a higher incremental point subject to previous
relevant knowledge and experience at the discretion of the
Director General.
(6) Employees who are new to the public sector, or who
commence employment with the Ministry from another public sector agency, may apply to the Director General to be
appointed at the nearest salary point higher than their previous salary within the same classification level.
(7) Subclause (6) of this clause does not apply to existing
employees of the Ministry of Justice who are promoted to a
higher classification level.
(8) Overpayments
(a) Where an employee is paid for work not subsequently
performed or is overpaid in any other manner, the employer is
entitled to make adjustment to the subsequent wages or salaries of the employee in accordance with formulas hereunder.
The employer will notify the employee of their intention to
recoup the overpayment and consult with the employee as to
the appropriate recovery rate.
(b) One-off Overpayments
One-off overpayments may be recovered by the employer
in the pay period immediately following the pay period in
which the overpayment was made, or in the period immediately following the pay period in which it was discovered that
overpayment had occurred. The employer will notify the employee of their intention to recoup the overpayment.
(c) Cumulative Overpayments
Cumulative overpayments may be recovered by the employer
at a rate agreed between the employer and employee, provided that the rate at which the overpayment is recovered is
not at a lesser rate than the rate at which it was overpaid or
$50 per week, depending on which is the lesser amount per
pay period.
(d) Monies Owing Upon Cessation of Employment
Employees who have overpayments outstanding or who are
required to repay monies owing to the Ministry of Justice shall
repay any outstanding amounts prior to the cessation of employment. Failing this, the employer may deduct all monies
owing from the final termination payment to the employee.
(e) In exceptional circumstances, other arrangements for the
recovery of overpayments may be agreed between the parties.
(9) Underpayments
(a) Where an error has resulted in an officer not being paid
their normal salary or they have been underpaid by more than
$100 of their normal fortnightly salary, the Ministry will reinstate the shortfall within 2 working days of the error being
notified to the Human Resources Directorate.
(b) Where the underpayment is less than $100 of an employee’s normal fortnightly salary, the shortfall will be included
in the next available pay.
(c) Where an error has resulted in an employee not being
paid all or part of any payments due in addition to their normal salary (such as overtime or other allowances), the Ministry
will include such payment in the next available pay following
the error being notified to the Human Resources Directorate.
13.—PART TIME EMPLOYMENT
(1) A part-time employee is an employee who is engaged in
regular and continuing employment for a minimum of 10 hours
per week and less than an average of 38 hours per week.
(2) All other provisions relating to part time employment
shall apply as per the relevant parent award.
14.—PARENTAL LEAVE
14.1 (a) Type of leave—This clause includes maternity leave,
paternity leave, and adoption leave.
(b) Nature of leave—Parental leave, whether it is maternity
leave, paternity leave or adoption leave, is unpaid leave.
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(c) Definitions—For the purposes of this section—
(i) Employee includes a part time employee and fixed
term contract employee up until the end of their contract period but does not include an employee
engaged upon casual work.
(ii) Spouse includes a de facto or former spouse.
(iii) Continuous service means service under an unbroken contract of employment and includes—
any period of leave taken in accordance with this
clause;
any period of part time employment worked in
accordance with the parent Award or
any period of leave or absence authorised by Ministry or by the parent award.
(iv) Child for the purposes of maternity and paternity
leave means a natural child of the employee or the
employee’s spouse.
(v) Child for the purposes of adoption leave means a
person under the age of 5 years who is placed with
the employee for the purposes of adoption, other than
a child or step-child of the employee or a child who
has previously lived continuously with the employee
for a period of 6 months or more.
(vi) Maternity leave means leave of the type provided
for in this clause (and includes special maternity
leave) whether prescribed in an award or otherwise.
(vii) Relative adoption occurs where a child, as defined,
is adopted by a grandparent, brother, sister, aunt or
uncle (whether of whole blood or half blood or by
marriage).
(viii) Male employee, in the case of part time workers,
means an employed male employee who is caring
for a child born of his spouse or a child placed with
the employee for adoption purposes(ix) Female employee in the case of part time workers,
means an employed female employee who is pregnant or is caring for a child she has borne or a child
who has been placed with her for adoption purposes.
(x) Former position means the position held by a female or male employee immediately before
proceeding on maternity, paternity or adoption leave
or part time employment, or if such position no
longer exists but there are other positions available
for which the employee is qualified and the duties
of which he or she is capable of performing, a position of equal status and pay to that of the position
first mentioned in this definition.
14.2 MATERNITY LEAVE
(a) Eligibility for maternity leave
(i) An employee who becomes pregnant, upon production to the Ministry of the certificate required by
subclause 14.2 (b) hereof shall be entitled to a period of up to 104 weeks maternity leave. This
entitlement shall be reduced by any period of paternity leave taken by the employee’s spouse in relation
to the same child and apart from paternity leave of
up to one week at the time of confinement shall not
be taken concurrently with paternity leave.
(ii) Subject to subclause 14.2 (d) and (h) hereof the period of maternity leave shall be unbroken.
(iii) Under special circumstances the Ministry may approve leave concurrent with the employee’s spouse
or in more than one period.
(b) Certification
At the time specified in subclause 14.2 (c) the employee
must produce to the Ministry a certificate from a registered
medical practitioner stating that she is pregnant and the expected date of confinement.
(c) Notice requirements
(i) An employee shall, not less than 10 weeks prior to
the presumed date of confinement, produce to the
Ministry the certificate referred to in subclause 14.2
(b).
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(ii) An employee shall give not less than 4 weeks notice
in writing to the Ministry of the date upon which
she proposes to commence maternity leave stating
the period of leave to be taken.
(iii) The minimum period of absence on maternity leave
shall commence 6 weeks before the expected date
of birth and end 6 weeks after the day on which the
birth has taken place. However, an employee may
apply to the Ministry to reduce this period provided
their application is supported by a certificate from a
registered medical practitioner indicating that the employee is fit to continue or resume their normal duty
within this period.
(iv) An employee shall not be in breach of this clause as
a consequence of failure to give the stipulated period of notice in accordance with subclause 14.2
(c)(ii) hereof if such failure is occasioned by the confinement occurring earlier than the presumed date.
(d) Transfer to a safe job
(i) Where, in the opinion of a registered medical practitioner, illness or risks arising out of the pregnancy
or hazards connected with the work assigned to the
employee make it inadvisable for the employee to
continue at their present work, the employee shall,
be transferred to a safe job at the rate and on the
conditions attaching to her former job until the commencement of maternity leave.
(ii) If the transfer to a safe job is not practicable, the
employee may or the Ministry may require the employee to take leave for such period as is certified
necessary by a registered medical practitioner. Such
leave shall be treated as maternity leave for the purposes of subclause 14.2 (e) to (h) hereof
(iii) The Ministry shall provide a replacement employee
to cover the absence of an employee transferred in
accordance with paragraph (i) of this subclause.
(e) Variations of period of maternity leave
(i) Provided the maximum period of maternity leave
does not exceed the period to which the employee is
entitled under subclause 14.2 (a) hereof—
- the period of maternity leave may be lengthened once only by the employee giving not
less than 14 days notice in writing stating the
period by which the leave is to be lengthened;
- the period may be further lengthened by agreement between the Ministry and the employee.
(ii) The period of maternity leave may, with the consent
of the Ministry, be shortened by the employee giving not less than 14 days notice in writing stating
the period by which the leave is to be shortened.
(f) Cancellation of maternity leave
(i) Leave, applied for but not commenced, shall be cancelled when the pregnancy of an employee terminates
other than by the birth of a living child.
(ii) Where the pregnancy of an employee then on maternity leave terminates other than by the birth of a
living child, it shall be the right of the employee to
resume work at a time nominated by the Ministry
which shall not exceed 4 weeks from the date of
notice in writing by the employee to the Ministry
that she wishes to resume work.
(g) Special maternity leave and sick leave
Where the pregnancy of an employee not then on maternity
leave terminates after 28 weeks other than by the birth of a
living child, then—
(i) she shall be entitled to such period of unpaid leave
(to be known as special maternity leave) as a registered medical practitioner certifies as necessary
before her return to work; or
(ii) for illness other than the normal consequences of
confinement she shall be entitled, either in lieu or in
addition to special maternity leave, to such paid sick
leave as to which she is then entitled and which a
registered medical practitioner certifies as necessary
before her return to work.
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(h) Maternity leave and other leave entitlements
An employee proceeding on maternity leave may elect to
utilise—
(i) accrued annual leave; or
(ii) accrued long service leave for the whole or part of
the period referred to in subclause 14.2 (a) of this
clause.
(iii) An employee may extend her period of maternity
leave by taking accrued annual or long service leave
or, on application, a further period of leave without
pay.
(iv) Paid sick leave or other paid authorised award absences (excluding annual leave or long service leave)
shall not be available to an employee during her absence on maternity leave.
The periods of leave referred to in subclauses (i) and (ii) of
this subclause 14.2 (h) which are utilised, shall be paid leave.
(i) Effect of maternity leave on employment
Notwithstanding any award or other provision to the contrary, absence on maternity leave shall not break the continuity
of service of an employee but shall not be taken into account
in calculating the period of service for any purpose of any
relevant parent award..
(j) Termination of employment
(i) An employee on maternity leave may terminate her
employment any time during the period of leave at
by notice given in accordance with this agreement.
(ii) The Ministry shall not terminate the employment of
an employee on grounds of her pregnancy or of her
absence on maternity leave, but otherwise the rights
of the Ministry in relation to termination of employment are not hereby affected.
(k) Return to work after maternity leave
(i) An employee shall confirm her intention of returning to work by notice in writing to The Ministry
given not less than 4 week prior to the expiration of
her period of maternity leave.
(ii) An employee, upon returning to work after maternity leave or the expiration of the notice required by
subclause 14.2 (a) hereof, shall be entitled to the
position which she held immediately before proceeding on maternity leave or, in the case of an employee
who was transferred to a safe job pursuant to
subclause 14.2(d) hereof, the position which she held
immediately before such transfer.
(iii) Where such a position no longer exists but there are
other positions available which the employee is qualified for and is capable of performing- she shall be
entitled to a position of equal status and pay to that
of her former position.
(l) Replacement employees
(i) A replacement employee is an employee specifically
engaged as a result of an employee proceeding on
maternity leave.
(ii) Before engaging a replacement employee the Ministry shall inform that person of the temporary nature
of the employment and of the rights of the employee
who is being replaced.
(iii) Before engaging a person to replace an employee
temporarily promoted or transferred in order to replace an employer exercising their rights under this
clause, the Ministry shall inform that person of the
temporary nature of the promotion or transfer and
of the rights of the employee who is being replaced.
(iv) Nothing in this clause shall be construed as to require the Ministry to engage a replacement employee.
14.3 PATERNITY LEAVE
(a) Eligibility for paternity leave a male employee, upon
production to the Ministry of the certificate required by
subclause 14.3 shall be entitled to a period of up to 104 weeks
of paternity leave, in the following circumstances—
(i) An unbroken period of up to one week at the time of
confinement of their spouse.
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(ii) A further unbroken period of up to 103 weeks in
order to be the primary carer of a child. This entitlement shall be reduced by any period of maternity
leave taken by the employee’s spouse and shall not
be taken concurrently with that maternity leave.
(iii) Under special circumstances the Ministry may approve leave concurrent with the spouse or in more
than 2 periods.
(b) Certification
At the time specified in subclause 14.3 (c) the employee
must produce to The Ministry a certificate from a registered
medical practitioner which names his spouse, states that she
is pregnant and the expected date of confinement or states the
date on which the birth took place.
(c) Notice requirements
(i) The employee shall not less than 10 weeks prior to
each proposed period of leave, give the Ministry
notice in writing stating the dates on which he proposes to start and finish the period or periods of leave
and produce the certificate required in sub clause
(b) hereof.
(ii) The employee shall not be in breach of this subclause
14.3 (c) as a consequence of failure to give the notice required in subclause 14.3 (c) (i) hereof if such
failure is due to—
• the birth occurring earlier than the expected
date; or
• the death of the mother of the child; or
• other compelling circumstances.
(iii) The employee shall immediately notify the Ministry of any change in the information provided
pursuant to subclause 14.3 (b) hereof.
(d) Variation of period of paternity leave
(i) Provided the maximum period of paternity leave does
not exceed the period to which the employee is entitled under subclause 14.3 (a) hereof—
— the period of paternity leave provided by
subclause 14.3 (a) (ii) may be lengthened once
only by the employee giving not less than 14
days notice in writing stating the period by
which leave is to be lengthened;
— the period may be further lengthened by agreement between the Ministry and the employee.
(ii) The period of paternity leave taken under subclause
14.3 (a) (ii) hereof may, with the consent of the Ministry, be shortened by the employee giving not less
than 14 days notice in writing stating the period by
which the leave is to be shortened.
(e) Cancellation of paternity leave
Paternity leave, applied for under subclause 14.3 (a) (iii)
hereof but not commenced shall be cancelled when the pregnancy of the employees spouse terminates other than by the
birth of a living child.
(f) Paternity leave and other leave entitlements
An employee proceeding on paternity leave may elect to
utilise—
(i) Accrued annual leave; or
(ii) Accrued long service leave. For the whole or part of
the period referred to in subclause 14.3 (a) of this
clause.
(iii) An employee may extend his period of paternity
leave by taking accrued annual or long service leave
or, on application, a further period of leave without
pay.
(iv) Paid sick leave or other paid authorised award absences (excluding annual leave or long service leave)
shall not be available to an employee during his absence on paternity leave.
The periods of leave referred to in subclauses (i) and (ii) of
this subclause 14.3 (f) which are utilised, shall be paid leave.
(g) Effect of paternity leave on employment
Subject to this clause, notwithstanding any award or other
provision to the contrary, absence on paternity leave shall not
break the continuity of service of an employee but shall not
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be taken into account in calculating the period of service for
any purpose of any relevant award or agreement.
(h) Termination of employment
(i) An employee on paternity leave may terminate his
employment at any time during the period of leave
by notice given in accordance with the parent award.
(ii) The Ministry shall not terminate the employment of
an employee on the ground of their absence on paternity leave, but otherwise the rights of the Ministry
in relation to termination of employment are not
hereby affected.
(i) Return to work after paternity leave
(i) An employee shall confirm his intention of returning to work by notice in writing to the Ministry given
not less than 4 weeks prior to the expiration of the
period of paternity leave provided by subclause 14.3
(a) (ii) hereof.
(ii) An employee, upon returning to work after paternity leave or the expiration of the notice required by
subclause 14.3 (i) (i) hereof shall be entitled to the
position which he held immediately before proceeding on paternity leave.
(iii) Where such position no longer exists but there are
other positions available which the employee is qualified for and is capable of performing he shall be
entitled to a position as equal in status and pay to
that of his former position
(j) Replacement employee
(i) A replacement employee is an employee specifically
engaged as a result of an employee proceeding on
paternity leave.
(ii) Before engaging a replacement employee the Ministry shall inform that person of the temporary nature
of the employment and of the rights of the employee
who is being replaced.
(iii) Before engaging a person to replace an employee
temporarily promoted or transferred in order to replace an employee exercising their rights under this
clause, the Ministry shall inform that person of the
temporary nature of the promotion or transfer and
of the rights of the employee who is being replaced.
(iv) Nothing in this clause shall be construed as requiring the Ministry to engage a replacement employee
14.4 ADOPTION LEAVE
(a) Eligibility
An employee, upon production to the Ministry of the documentation required by subclause 14.4 (b) hereof shall be
entitled to adoption leave, the total of which shall not exceed
52 weeks in the following circumstances—
(i) A period of up to 3 weeks at the time of the placement of the child.
(ii) A period of up to 52 weeks from the time of the
child’s placement in order to be its primary caregiver. This leave shall not extend beyond 1 year after
the placement of the child and shall not be taken
concurrently with adoption leave taken by the employees spouse in relation to the same child except
in the circumstances where both adoptive parents
need to go overseas to complete the adoption. This
entitlement of up to 52 weeks shall be reduced by
any period of leave taken pursuant to subclause 14.4
(a) (i) hereof.
(iii) Under special circumstances the Ministry may approve leave concurrent with the employee’s spouse
or in more than 1 period.
(b) Certification—before taking adoption leave the employee
must produce to the Ministry
(i) A statement from an adoption agency or other appropriate body of the presumed date of placement
of the child with the employee for adoption purposes;
or
(ii) a statement from the appropriate government authority confirming that the employee is to have custody
of the child pending application for an adoption
order.
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(c) Notice requirements
(i) Upon receiving notice of approval for adoption purposes an employee shall notify The Ministry of such
approval and within 2 months of such approval shall
further notify the Ministry of the period or periods
of adoption leave the employee proposes to take. In
the case of a relative adoption the employee shall
notify as a foresaid upon deciding to take a child
into custody pending an application for an adoption
order.
(ii) An employee who commences employment with the
Ministry after the date of approval for adoption purposes shall notify the Ministry thereof upon
commencing employment and of the period or periods of adoption leave which the employee proposes
to take.
(iii) An employee shall, as soon as the employee is aware
of the presumed date of placement of a child for
adoption purposes but no later than 14 days before
such placement, give notice in writing to the Ministry of such date and of the date of the commencement
of any period of leave to be taken under subclause
14.4 (a) (iii) hereof
(iv) An employee shall, 10 weeks before the proposed
date of commencing any leave to be taken under
‘subclause 14.4 (a) (iii), hereof give notice in writing to the Ministry of the date of commencing leave
and the period of leave to be taken.
(v) An employee shall not be in breach of this clause as
a consequence of failure to give the stipulated period of notice in accordance with subclauses 14.4
(c) (iii) and (iv) hereof if such failure is occasioned
by the requirement of an adoption agency to accept
earlier or later placement of a child, the death of a
spouse or other compelling circumstances.
(d) Variation of period of adoption leave
(i) Provided the maximum period of adoption leave does
not exceed the period to which the employee is entitled under subclause 14.4 (a) (ii) hereof—
(a) the period of leave taken under subclause 14.4
(a) (ii) hereof may be lengthened once only
by the employee giving not less than 14 days
notice in writing stating the period by which
the leave is to be lengthened;
(b) the period may be further lengthened by agreement between the Ministry and the employee.
(ii) The period of adoption leave taken under subclause
14.4 (a) (ii) hereof may, with the consent of the Ministry be shortened by the employee giving not less
than 14 days notice in writing stating the period by
which the leave is to be shortened.
(e) Cancellation of adoption leave
(i) Adoption leave applied for but not commenced shall
be cancelled should the placement of the child not
proceed.
(ii) Where the placement of a child for adoption purposes with an employee then on adoption leave does
not proceed or continue, the employee shall notify
the Ministry forthwith and the Ministry shall nominate a time not exceeding 4 weeks from receipt of
notification for the employees resumption of work.
(f) Special leave
The Ministry shall grant to any employee who is seeking to
adopt a child such unpaid leave not exceeding 2 days plus an
additional day for employees working and residing in rural
locations as is required by the employee to attend any compulsory interviews or examinations as are necessary as part of
the adoption procedure. Where paid leave is available to the
employee the Ministry may require the employee to take such
leave in lieu of special leave.
(g) An employee proceeding on adoption leave may elect to
utilise
(i) Accrued annual leave; or
(ii) Accrued long service leave for the whole or part of
the period referred to in subclause 14.4 (a) of this
clause.
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(iii) Employees may extend their period of adoption leave
by taking accrued annual and/or long service leave
or, on application, a further period of leave without
pay.
(iv) Paid sick leave or other paid award authorised absences (excluding annual leave or long service leave)
shall not be available to employees during their absence on adoption leave.
The periods of leave referred to in subclauses (i) and (ii) of
this subclause 14.4 (g) which are utilised, shall be paid leave.
(h) Effect of adoption leave on employment
Subject to this clause, notwithstanding any award or other
provision to the contrary, absence on adoption leave shall not
break the continuity of service of an employee but shall not
be taken into account in calculating the period of service for
any purpose of the award or agreement.
(i) Termination of employment
(i) An employee on adoption leave may terminate the
employment at any time during the period of leave
by notice given in accordance with the parent award..
(ii) The Ministry shall not terminate the employment of
an employee on the ground of the employee’s application to adopt a child or absence on adoption leave,
but otherwise the rights the Ministry in relation to
termination of employment are hereby not affected.
(j) Return to work after adoption leave
(i) An employee shall confirm the intention of returning to work by notice in writing to The Ministry
given not less than 4 weeks prior to the expiration of
the period of adoption leave provided by subclause
14.4 (a) (iii) hereof.
(ii) An employee, upon returning to work after adoption leave shall be entitled to the position held
immediately before proceeding on such leave.
(iii) Where such position no longer exists but there are
other positions available which the employee is qualified for and is capable of performing, the employee
shall be entitled to a position equal in status and pay
to that of the employees former position.
(k) Replacement employees
(i) A replacement employee is an employee specifically
engaged as a result of an employee proceeding on
adoption leave.
(ii) Before the Ministry engages a replacement employee
it shall inform that person of the temporary nature
of the employment and of the rights of the employee
who is being replaced.
(iii) Before the Ministry engages a person to replace an
employee temporarily promoted or transferred in
order to replace an employee exercising rights under this clause, the Ministry shall inform that person
of the temporary nature of the promotion or transfer
and of the rights of the employee who is being replaced.
(iv) Nothing under this clause shall be construed as requiring the Ministry to engage a replacement
employee.
15.—PAID PARENTAL LEAVE
(1) Notwithstanding the provisions of Clause 14—Parental
Leave of this Agreement, paid parental leave will be granted
to employees, subject to the following—
(a) An employee who is the primary care giver, and who
has completed 12 months continuous service with
the Ministry or recognised previous employer, will
be entitled to 6 weeks paid parental leave, from the
anticipated birth date.
(b) Only one period of paid parental leave is available
for each birth or adoption.
(c) Contract employees’ paid parental leave cannot continue beyond the expiry date of their contract.
(d) Paid parental leave taken in accordance with paragraph (1)(a) of this clause will form part of the 104
weeks unpaid parental leave entitlement provided
in Clause—Parental Leave of this Agreement. Paid
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parental leave will be paid at ordinary rates and will
not include the payment of any form of allowance
or penalty payment.
(e) Absence on paid parental leave will not count as service for the purpose of accruing entitlements to sick
leave, annual leave or long service leave.
(2) The Director General may request evidence of primary
care giver status.
(3) Part time employees whose ordinary working hours have
been subject to variations during the preceding 12 months
may elect to average these hours for the purposes of calculating payment for paid parental leave. Alternatively, the
employee may elect to be paid their ordinary working hours
at the time of commencement of paid parental leave.
(4) All other conditions contained in Clause—Parental Leave
of this Agreement will apply.
16.—FAMILY LEAVE
(1) An employee is entitled to use a maximum of 5 days per
annum of his/her accrued sick leave to care for an ill family
member, providing the days used to care for an ill family
member are sick leave entitlement accrued from previous years
of service and are not the employee’s entitlements for the current year. The employee will provide, where practicable, notice
prior to the absence of the intention to take leave, the name of
the person requiring care and their relationship to the employee, the reasons for taking such leave and the estimated
length of absence. If it is not practicable for the employee to
give prior notice of absence, the employee will notify the
employer by telephone of such absence.
(2) In this Clause ‘family member’ means the employee’s
spouse, de facto spouse, child, step child, parent, step parent,
sibling or another person who lives with the employee as a
member of the employee’s family.
(3) With the consent of the Director General, an employee
may take unpaid leave for the purpose of providing care to a
family member who is ill.
(4) Where the leave entitlements provided for in subclause
(1) have been exhausted, employees may use accrued annual
leave entitlements, short leave or leave without pay.
17.—OPTION TO TAKE 48 WEEKS PAY OVER 52
WEEKS
(1) Where an individual employee and the employer mutually agree, the employee may receive 48 weeks pay spread
over the full 52 weeks of the year, whereby the employee will
take 8 weeks leave instead of 4 weeks per year. The additional
4 weeks will not be able to be accrued. In the event that the
employee is unable to take such leave, his/her salary will be
adjusted at the completion of the 12 month period to take
account of the fact that time worked during the year was not
included in the salary.
(2) Where approval is not given by the employer, full justification for the decision must be provided to the employee,
based on sound operational reasons.
(3) Access to this entitlement will be subject to the employee
having satisfied the Ministry’s accrued leave management
policy.
18.—ANNUAL LEAVE TRAVEL CONCESSIONS FOR
EMPLOYEES STATIONED IN REMOTE AREAS
(1) The travel concessions contained in the following table
are provided to employees and their dependents when on annual leave to a destination outside the geographical region of
their headquarters situated in District Allowance Areas 3, 5
and 6, and in that portion of Area 4 located north of 30 degrees South latitude provided that such concessions are limited
to the lesser value of the return economy airfare from their
headquarters to the destination or Perth.
(2) Travel concessions are limited to destinations within the
State of Western Australia, provided that where compassionate grounds exist, approval may be sought from the Director
General to travel to any other State or Territory within Australia, subject to the provisions of this subclause.
(3) Employees accessing air travel for the purposes of this
clause, shall obtain the lowest cost fare at the date of booking.
(4) Employees are required to serve a year in these areas
before qualifying for travel concessions. However,
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employees who have less than a year’s service in these areas
and who are required to proceed on annual leave to suit departmental convenience will be allowed the concessions. The
concession may also be given to an employee who proceeds
on annual leave before completing the year’s service provided
that the employee returns to the area to complete the year’s
service at the expiration of the period of leave.
(5) The mode of travel is to be at the discretion of the Director General.
(6) Travel concessions not utilised within twelve months of
becoming due will lapse.
(7) Part-time employees are entitled to travel concessions
on a pro rata basis according to the usual number of hours
worked per week.
(8) Travelling time will be calculated on a pro rata basis
according to the number of hours worked.
APPROVED MODE
OF TRAVEL
AIR
ROAD

AIR AND ROAD

TRAVEL CONCESSION

TRAVELLING TIME

Airfare for the employee, dependant spouse
and dependant children
Full motor vehicle allowance rates, but
reimbursement not to exceed the cost of the
return airfare for the employee, dependent
spouse and dependant children travelling in
the motor vehicle
Full motor vehicle allowance rates for car
trip, but reimbursement not to exceed the
cost of the return air-fare for the Employee.
Air fares for the dependant spouse and
children

One day each way
North of 20degrees South LatitudeTwo and one half days each way.
Remainder—Two days each way
North of 20degrees South Latitude- two
and one half days each way
Remainder —
Two days each way

19.—LONG SERVICE LEAVE *
The existing provisions as detailed in each Award continue
to apply with the exception that Long Service Leave entitlements may be taken in minimum time blocks of 1 week or 7
consecutive days.
20.—COMPACTION OF ANNUAL LEAVE AND LONG
SERVICE LEAVE
(1) Employees may make application to compact annual and
long service leave through the following means—
(a) Annual Leave
An employee who has in excess of one normal annual leave period of accrued leave owing to them
may take a reduced amount of time on leave but at a
higher salary rate subject to meeting the provisions
outlined in this clause.
(b) Long Service Leave
An employee who has elected to compact an accrued
entitlement to long service leave in accordance with
this clause, may compact a minimum of 4 weeks of
such accrued leave and will only take such leave on
full pay, and the period excised as “continuous service” will be the total amount of leave compacted. In
order to do this, the employee must meet the provisions outlined in this clause.
(c) An employee who, during an accrual period was subject to variations in ordinary working hours or whose
ordinary working hours during the accrual period
are less than the employee’s ordinary working hours
at the time of commencement of annual leave, may
elect to take a lesser period of annual leave calculated by converting the average ordinary working
hours during the accrual period to the equivalent
ordinary hours at the time of commencement of
leave.
(2) Leave compaction will only be approved in accordance
with the conditions set out in the following subclauses.
(3) At lease 50% of the leave has to be taken in the form of
paid time off, e.g. an employee wishing to compact 6 weeks
accrued leave could take 3 weeks off at double pay or 4 weeks
at time and a half, but would not be allowed to take 2 weeks at
treble pay.
(4) Funding is available.
(5) An employee must have been absent on either annual
leave or long service leave for a period equivalent to a normal
annual leave period, (4 weeks or 5 weeks for shift employees)
within the past 12 months.
(6) An employee is required to always have the current years
annual leave period available.
(7) Only one period of compacted leave shall be available
to an employee in a (calendar/financial) year.
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(8) Effect of Higher Duties Allowance
Employees who are in receipt of a Higher Duties Allowance (HDA) shall only be entitled to receive the HDA whilst
on compacted leave if the total amount of accrued leave compacted does not exceed four weeks, and
(a) if they have been in receipt of the HDA for a continuous period of twelve (12) months or more, or
(b) if during the employee’s absence no other officer
acts in the position in which the employee was acting immediately prior to proceeding on leave and
the employee resumes in the position immediately
on return from leave.
(9) The Director General shall determine the amount of funding available annually for leave compaction under this
agreement on a divisional basis. Executive Directors (or their
equivalents) may further subdivide the funding allocation for
their Division.
(10) Employees seeking to compact a period of leave will
lodge an application with their Manager who may endorse
the leave request in accordance with the Ministry’s operational
requirements.
(11) If the Manager endorses the leave application it shall
be forwarded to the Executive Director (or their equivalent)
who may approve the compaction.
(12) Applications will be considered and processed in order
of receipt.
(13) Where the Manager endorses an employee’s leave application but compaction is not approved or available, the
employee may still elect to proceed on normal leave between
the dates endorsed by the Manager.
21.—SHORT LEAVE
(1) The Director General may, upon sufficient cause being
shown, grant an employee (including fixed term contract employees on contracts of twelve months or more) short leave
on full pay of up to 3 days in any one calendar year.
(a) “Sufficient cause” is defined as matters of a compassionate and pressing nature which arise without
notice and require immediate attention.
(2) Part-time employees and contract employees on fixed
term contracts of less than twelve months are eligible for special leave in accordance with this clause, on a pro rata basis.
22.—CULTURAL/CEREMONIAL LEAVE
(1) The Director General may give approval for an employee
to take time off work to meet the employee’s religious customs, traditional law and to participate in ceremonial/cultural
activities. Prior notice must be given of the intention to take
the leave, the reasons for taking the leave and the estimated
length of absence.
(2) Ceremonial/cultural leave will be deducted from annual
leave entitlements or granted as leave without pay and may be
taken as whole or part days off.
23.—BEREAVEMENT LEAVE
Employees covered by this Agreement will be entitled to
Bereavement Leave as provided by the Minimum Conditions
of Employment Act 1993, i.e. two days bereavement leave for
each death of an immediate family member.
24.—EMERGENCY SERVICES LEAVE
(1) An employee may be granted Emergency Service Leave
without loss of pay if he/she is an active volunteer member of
the—
(a) Western Australian State Emergency Service;
(b) Western Australian Bush Fires Brigade;
(c) St John Ambulance Brigade; or
(d) Defence Force Reserves,
to attend emergencies as declared by the recognised Authority, subject to the conditions contained in the Ministry’s
Emergency Services Leave Policy.
(2) Attendance at State Emergency Service Volunteer’s Training Course shall be granted as leave without pay. In exceptional
circumstances, an employee may make application to the
Director General for paid leave.
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25.—SKILLS DEVELOPMENT LEAVE *
(1) The Ministry is committed to fostering a learning environment where employees and the business can develop
together. To help achieve this, the Ministry may grant employees paid skills development leave for accredited course
of study.
(2) Paid skills development leave will normally be granted
where the course being undertaken—
(a) is relevant to the duties being or likely to be performed by the employee;
(b) is relevant to the current and emerging business needs
of the Ministry;
(c) enhances the career development of the employee;
and
(d) does not unduly affect or inconvenience the operations of the Ministry.
(3) To obtain skills development leave, employees must demonstrate their shared responsibility to learning and studying
by undertaking an acceptable formal study load in their own
time.
(4) The Ministry may grant an employee leave without pay
to undertake full-time study for a period up to 12 months and
subject to the conditions specified in subclause (2) of this
clause.
(5) All applications for leave under this clause shall be in
accordance with the Ministry Study Assistance policy and
procedure in effect as at the date of registration of this Agreement.
(6) Scholarships
Employees may apply for scholarships when they are offered. The granting of scholarships is subject to Ministry Study
Assistance policy, in effect as at the date of registration of this
Agreement.
26.—SELF-FUNDED WORK/CAREER BREAK
(1) Employees may initiate with management a proposal to
join a self funded career break scheme. This scheme will allow employees to forgo a portion of their normal salary during
a period of 2 years or 4 years, to be redrawn at a later date for
the purposes of taking a self funded career break.
(2) The self funded career break may be for a period of 6
months or 12 months, to be utilised for personal or professional development. The scheme will be administered as leave
without pay and subject to Ministry policy.
27.—CONTACTABILITY ALLOWANCE
(1) Contactability will mean where agreement is reached
between an employee and the employer, a written instruction
to an employee to remain contactable outside of ordinary
working hours through the use of mobile telephones, paging
devices or through the provision of other contact telephone
numbers only in the event that they may be needed for casual
contact or occasional recall to work.
(2) Subject to subclause (3) of Clause 18—Overtime Allowance in the Public Service Award, recall to work in such
circumstances would constitute emergency duty in accordance with subclause (6) of Clause 18 Overtime Allowance.
28.—TRAVELLING ALLOWANCE
(1) Definitions
In this clause—
(a) “personal incidental expenses” includes expenses for
such things as newspapers, non-alcoholic drinks, and
personal phone calls;
(b) “work related incidental expenses” includes expenses
for such things as work related train, bus and taxi
fares, work related telephone calls, and laundry and
dry cleaning expenses of work clothes;
(c) “incidental expenses” means personal incidental expenses and work related incidental expenses; and
(d) “Schedule—Travelling, Transfer and Relieving Allowance” means the schedule titled Travelling,
Transfer and Relieving Allowance in the relevant
award.
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(2) Reimbursement of Accommodation Expenses
If an employee travels on work related business which necessitates an overnight stay and the employee pays the cost of
his or her own accommodation, the employee will be reimbursed the cost of the accommodation upon production of a
receipt or other satisfactory proof of expenditure.
(3) Reimbursement of Meal and Incidental Expenses
(a) An employee who, while travelling on work related
business, pays for meals and/or incidental expenses
will be reimbursed the cost of those meals and/or
incidental expenses up to the amounts specified in
items (1) to (3) of Schedule—Travelling, Transfer
and Relieving Allowance, as appropriate, in respect
of incidental expenses, and items (12) to (14) of
Schedule—Travelling, Transfer and Relieving Allowance, as appropriate, in respect of meals, without
the need to produce receipts or other satisfactory
proof of expenditure.
(b) An employee who, while travelling on work related
business, pays for meals may, at the discretion of
the Director General or his delegate, be reimbursed
the reasonable cost of meals exceeding the amounts
specified in items (12) to (14) of Schedule—Travelling, Transfer and Relieving Allowance, as
appropriate, upon production of receipts or other satisfactory proof of expenditure.
(c) An employee who, while travelling on work related
business, pays for incidental expenses exceeding in
total the amounts specified in items (1) to (3) of
Schedule—Travelling, Transfer and Relieving Allowance, as appropriate—
(i) will be reimbursed the cost of work related
incidental expenses upon production of receipts or other satisfactory proof or other
satisfactory proof of expenditure;
(ii) may, at the discretion of the Director General
or his delegate, be reimbursed the reasonable
cost of his or her personal incidental expenses
upon production of receipts or other satisfactory proof of expenditure.
(4) Total Amount Reimbursed not to Exceed Daily Rate in
Schedule
Despite anything else in this clause, the total amount reimbursed to an employee in respect of expenditure on any one
day on accommodation, meals and incidental expenses shall
not exceed the amount set out in items (4) to (11), as appropriate, of Schedule—Travelling, Transfer and Relieving
Allowance unless—
(a) the expenses are reasonable in the circumstances;
and
(b) receipts or other satisfactory proof of expenditure
are produced in respect of all expenses claimed.
29.—REGIONAL COORDINATORS’ ALLOWANCE
(1) Employees who are appointed as Regional Co-ordinators
by the Director General shall be entitled to an allowance of
$5,000 per annum, to be paid on a fortnightly basis. Provided
that—
(a) Employees who do not fulfill the responsibilities of
Regional Co-ordinator for the full year shall be entitled to part of the allowance, proportionate to the
length of time served as Regional Co-ordinator; and
(b) The allowance shall not be paid during—
(i) any period of annual leave and/or long service leave, and
(ii) sick leave in excess of 10 days.
30.—DISPUTE RESOLUTION PROCEDURE
(1) This dispute settlement procedure will apply to any questions, dispute or difficulties that arise under this Agreement—
(a) The Union representative and /or the employee/s concerned shall discuss the matters with the immediate
supervisor in the first instance. An employee may
be accompanied by a Union representative.
(b) If the matter is not resolved within 5 working days
following the discussion in accordance with
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paragraph (1) the matter shall be referred by the
Union representative or employee to the Ministry of
Justice for resolution.
(c) If the matter is not resolved within 5 working days
of the Union representative or employee’s notification of the dispute to the Ministry of Justice, it may
be referred by the Union or the Ministry of Justice
to the Western Australian Industrial Relations Commission.
31.—PUBLIC SERVICE AWARD 1992 AND
GOVERNMENT OFFICERS’ SALARIES,
ALLOWANCES AND CONDITIONS AWARD 1989
(1) The following provisions apply only to officers whose
terms of appointment are regulated by the Public Service Award
1992 and the Government Officers’ Salaries, Allowances and
Conditions Award 1989.
(2) Where the Public Service Award 1992 and Government
Officers’ Salaries, Allowances and Conditions Award 1989
refer to 7.5 hours per day, 37.5 hours per week, 75 hours per
fortnight and 150 hours per month, those hours shall now read
as 7 hours and 36 minutes per day, 38 hours per week, 76
hours per fortnight and 152 hours per month respectively,
unless otherwise prescribed in this Agreement.
(3) An officer who enters the Ministry of Justice after January 1 is entitled to pro rata annual leave for that year, calculated
on a weekly basis. For each completed week of service, the
officer shall be entitled to 2.92 hours paid leave.
(4) Annual leave loading as prescribed in the parent award
does not apply to employees covered by this Agreement on
and from 15th December 1995. Annual leave accrued prior to
15th December 1995 attracts a loading in accordance with the
parent award.
(5) Sick Leave
(a) The Director General shall credit each officer other
than a casual employee, with the following sick leave
credits, which shall be cumulative—
SICK LEAVE ON FULL PAY
On the day of initial appointment
On completion of 6 months continuous service
On the completion of 12 months continuous
service
On the completion of each further period of 12
months continuous service

45.6 hours
49.4 hours
95 hours
95 hours

(b) War Caused Illness
The following provisions apply in lieu of subclause
22(11)(a) of the Public Service Award 1992.
An officer, who produces a certificate from the Department of Veterans’ Affairs stating that the officer
suffers from war caused illness, may be granted special sick leave credits of 114 hours (15 standard hour
days) per annum on full pay in respect of that war
caused illness. These credits shall accumulate up to
a maximum credit of 342 hours (45 standard hour
days), and shall be recorded separately to the officer’s normal sick leave credits.
32.—GROUPWORKER COMMUTED SHIFTWORK
ALLOWANCE
(1) In addition to the salaries paid in accordance with this
Agreement, groupworkers who can occupy designated shift
positions and are required to perform shift work, currently
receive a 14% commuted shift work allowance. This commuted shift work allowance is paid in accordance with the
consent Order of the Commission in matter PSA CR11 of
1989 dated 19 October 1989.
(2) The Union is seeking an increase in the commuted shift
work allowance.
(3) The Ministry will undertake a review of juvenile custodial operations including group workers’ terms and conditions
of employment (including the commuted shift work allowance). Any proposed changes to group workers’ terms and
conditions that arise from the review will be progressed in
accordance with Clause 9—Consultation.
(4) Notwithstanding the review of juvenile custodial operations, the Parties have agreed to continue discussion on the
issue of the quantum and application of the groupworkers
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commuted shift work allowance after the registration of this
Agreement. If the discussions fail to result in an agreed outcome, the parties reserve their rights at any time to resolve
this matter in accordance with Clause 30—Dispute Resolution Procedure.
33.—SIGNATORIES TO THE AGREEMENT
Executed as an agreement
Dated this 23 day of January 2001
Signed by Alan Piper, Director General of the Ministry of
Justice
In the presence of
...................................
...................................
(signed)
Signed Alan Piper
Signed by David Robinson, General Secretary of the Civil
Service Association of Western Australia Inc.
In the presence of
...................................
...................................
(signed)
Signed David Robinson
Date 23/01/01
Common Seal
SCHEDULE A—MINISTRY OF JUSTICE
PERFORMANCE MEASUREMENT MODEL
Introduction
This Schedule outlines the application of the Ministry of
Justice Performance Measurement Model (“the Model”),
which is referred to in Performance Targets clause of this
Agreement.
The Model describes the performance targets to be achieved
by the various Divisions in the Ministry to enable a performance based pay salary increase to be provided. The Model
describes “baseline” (starting) levels of performance for those
areas of the Ministry’s Divisions’ business identified as being
important for the success of the Division.
For each measurement period the Model has the potential
to deliver a salary increase that is consistent with the Government’s Wages Policy.
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Criteria For Assessing Performance
The output based management strategy introduced by Government across the public service required all agencies to
identify performance measures for the services they provide—
taking into account the effectiveness, timeliness and cost of
those services. The various Divisions in the Ministry developed these measures and they now form the basis of the
measures used in the Model.
An organisation like the Ministry provides a large range of
services and, therefore, has developed a range of performance measures associated with the quality, timeliness and cost
of these services. No one measure will give a true indication
of how successful the Ministry or a business area has been in
providing these services.
For each performance criteria, a starting level of performance and targets has been identified. Performance in each of
these areas is likely to be assessed in August/September 2001.
As a consequence of improved performance a salary increase
will be available twelve months after registration of the Ministry of Justice Enterprise Agreement 2000 subject to approval
by Government. Salary increases are linked to improvements
in performance.
How The Salary Increase Is Determined
A salary increase will be calculated in November 2001 (and
audited in August/September 2001) by—
• Identifying the level of achievement in each performance criteria; and
• Identifying the savings achieved and determining
the corresponding salary increase for these savings.
The Steps To Measuring Performance
There are 2 parts to the performance measurement model.
The first part of the model involves setting targets against
performance measures. It’s the achievement of these targets
that provides the justification for Government’s funding of
the salary increase each year.
The second part of the model involves making $ savings to
pay the additional salary increase each year and also provide
an equivalent return to the Ministry.
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Note: The key criteria identified above are examples of performance measures, which may be applicable to a particular
Division in the Ministry.
How The Performance Measurement Model Works
• The top line of the matrix indicates the set of performance measures or measurement criteria by which
to assess performance.
• Baseline performance represents the current performance level for each of the performance measures.
• Performance targets are set to represent the various
levels of improved performance by which staff can
be rewarded against.
• The productivity result represents the result achieved
within a measurement period.
• The score represents the points used to reflect performance results in a standardised format.
• The weights add up to 100 and take into consideration the relative level of control individual staff have
over each performance measure.
• The score in each column is multiplied by its weight,
to determine the value in the last row. The values on
the bottom row are then added together to give a
total value, referred to as the index.
The separate table on the right hand side shows the value of
savings including the return to the Ministry and the corresponding salary increase this provides for. Justifications for
the performance baseline and targets are available from the
relevant business area.
There is no direct correlation between improved performance and actual savings necessary to pay for salary increases.
Improved performance can be in the area of quality, timeliness and efficiency but this may not equate to actual $ savings.
To accommodate for actual $ savings to be identified, the two
right hand columns were developed and now form part of the
performance measurement model.
To ensure areas are not disadvantaged as a result of setting
unrealistic baselines and targets due to limited historical data,
there will be provision to “adjust” these, as the Ministry becomes more informed in the early stages of the measurement
period.
How Officers Can Contribute To Improving Performance
Officers can contribute both as an individual and as members of a team to the improvement of performance in their
Division. This can be done by—
* Making regular and consistent suggestions to ensure
there is no double handling of work;
* Periodic review of work practices to ensure maximum performance gains are obtained from existing
and emerging technologies and undertaking necessary training;
* Periodic planning and initiating innovative practices
in their Division, subject to approval from the Director General; and
* Participating with other employees to ensure the optimum utilisation of resources and the effective
operation of their Division.
SCHEDULE B—PRODUCTIVITY PROJECTS AND
INITIATIVES
The Parties to this Agreement have agreed that the following projects and initiatives will contribute to productivity
improvements, which will be shared equally between the Parties—
1. Court Services Restructure
2. Integrated Courts Management System (formerly
Genisys and Fines 2000)
3. Project to investigate issues for Aboriginal people
in respect to the Guardianship and Administration
Act
4. Australasian Juvenile Justice Administrators (AJJA)
National Standards
5. Total Offender Management System (TOMS) and
Enhancements for Tracking Systems for Life and
Indeterminate, Terminally Ill and Prisoner Grievances
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6.
7.
8.
9.
10.
11.
12.

Community Based Information System (C-BIS)
Prison Industries
Prison Management Reporting Systems
Review of Prisons procurement
Prison Roster Management
Systems and Business Improvements
Registry of Births, Deaths and Marriages Organisational Structure
13. West Australian Registration System 2000 (WARS
2000)
14. Aboriginal Visitors Scheme
15. Aboriginal Over-representation in the Justice System
16. Justice System Review Implementation
17. Secure Internet/Intranet and Web enable capability
18. Financial Management Information System (FMIS)
19. HR Employee Kiosk
20. Human Resources Review
21. Ministry’s IT and Telecommunication Infrastructure
22. JUSTPLAN
23. Justice Issues Management System (JIMS)
The Parties acknowledge and accept that the above projects
and initiatives can be added or removed during the life of this
Agreement.
SCHEDULE C—SALARIES
Public Service Award 1992
Government Officers & Salaries Allowances & Conditions
Award

Level 1
Under 17 Years
17 Years
18 Years
19 Years
20 Years
21 Years or 1st Year
22 Years or 2nd Year
23 Years or 3rd Year
24 Years or 4th Year
25 Years or 5th Year
26 Years or 6th Year
27 Years or 7th Year
28 Years or 8th Year
29 Years or 9th Year
Level 2
1st Year
2nd Year
3rd Year
4th Year
5th Year
Level 3
1st Year
2nd Year
3rd Year
4th Year
Level 4
1st Year
2nd Year
3rd Year
Level 2/4 (Clause 11)
1st Year
2nd Year
3rd Year
4th Year
5th Year
6th Year
Level 5
1st Year
2nd Year
3rd Year
4th Year

Present
Annual
Rate

(1)
Annual Rate
Date of
Registration
3% Increase

$

$

(2)
Annual Rate
12 months
after Date of
Registration
subject to
achievement of
performance
targets 3%
Increase
$

13,109
15,320
17,869
20,684
23,277
25,516
26,302
27,087
27,867
28,652
29,436
30,339
30,964
31,887

13,502
15,780
18,405
21,305
23,975
26,281
27,091
27,900
28,703
29,512
30,319
31,249
31,893
32,844

13,907
16,253
18,957
21,944
24,694
27,069
27,904
28,737
29,564
30,397
31,229
32,186
32,850
33,829

32,993
33,841
34,731
35,673
36,658

33,983
34,856
35,773
36,743
37,758

35,002
35,902
36,846
37,845
38,891

38,011
39,067
40,154
41,270

39,151
40,239
41,359
42,508

40,326
41,446
42,600
43,783

42,802
44,002
45,236

44,086
45,322
46,593

45,409
46,682
47,991

32,993
34,731
36,658
39,067
42,802
45,236

33,983
35,773
37,758
40,239
44,086
46,593

35,002
36,846
38,891
41,446
45,409
47,991

47,613
49,220
50,890
52,622

49,041
50,697
52,417
54,201

50,512
52,218
53,990
55,827
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Level 6
1st Year
2nd Year
3rd Year
4th Year
Level 7
1st Year
2nd Year
3rd Year
Level 8
1st Year
2nd Year
3rd Year
Level 9
1st Year
2nd Year
3rd Year
Class 1
Class 2
Class 3
Class 4
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Present
Annual
Rate

(1)
Annual Rate
Date of
Registration
3% Increase

$

$

(2)
Annual Rate
12 months
after Date of
Registration
subject to
achievement of
performance
targets 3%
Increase
$

55,406
57,277
59,214
61,283

57,068
58,995
60,990
63,121

58,780
60,765
62,820
65,015

64,453
66,647
69,035

66,387
68,646
71,106

68,379
70,705
73,239

72,914
75,694
79,140

75,101
77,965
81,514

77,354
80,304
83,959

83,443
86,351
89,668
94,682
99,698
104,710
109,725

85,946
88,942
92,358
97,522
102,689
107,851
113,017

88,524
91,610
95,129
100,448
105,770
111,087
116,408

Level 4/5
1st Year
2nd Year
3rd Year
4th Year
5th Year
6th Year
Level 6/7
1st Year
2nd Year
3rd Year
4th Year
Level 7/8
1st Year
2nd Year
3rd Year
4th Year
5th Year
Class 1
Senior Assistant CL3
1st Year
2nd Year
3rd Year
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Present
Annual
Rate

(1)
Annual Rate
Date of
Registration
3% Increase

$

$

(2)
Annual Rate
12 months
after Date of
Registration
subject to
achievement of
performance
targets 3%
Increase
$

47,613
49,220
50,890
52,622
55,406
57,277

49,041
50,697
52,417
54,201
57,068
58,995

50,512
52,218
53,990
55,827
58,780
60,765

64,453
66,647
69,035
69,035

66,387
68,646
71,107
71,107

68,379
70,705
73,240
73,240

72,914
75,694
79,140
83,443
86,351
94,682

75,101
77,965
81,514
85,946
88,942
97,522

77,354
80,304
83,959
88,524
91,610
100,448

104,710
110,931
117,645

107,851
114,259
121,174

111,087
117,687
124,809

GROUP WORKERS & SENIOR GROUP WORKERS.
[DCS AWARD FREE SALARIES]
Group Workers.

(F18503)
1st Year
(F14798)
1st Year
2nd Year
3rd Year
4th Year
5th Year

Present
Annual
Rate

(1)
Annual Rate
Date of
Registration
3% Increase

$

$

(2)
Annual Rate
12 months
after Date of
Registration
subject to
achievement of
performance
targets 3%
Increase
$

32,847

33,832

34,847

32,847
33,691
34,578
35,515
36,496

33,832
34,702
35,615
36,580
37,591

34,847
35,743
36,683
37,677
38,719

Present
Annual
Rate

(1)
Annual Rate
Date of
Registration
3% Increase

$

$

(2)
Annual Rate
12 months
after Date of
Registration
subject to
achievement of
performance
targets 3%
Increase
$

38,979
40,061
41,176
42,320

40,148
41,263
42,411
43,590

Senior Group Workers

(F14799)
1st Year
2nd Year
3rd Year
4th Year

37,844
38,894
39,977
41,088

PUBLIC SERVICE LEGAL OFFICERS

Level 2/4
1st Year
2nd Year
3rd Year
4th Year
5th Year

_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Agreement registered
Ms L Dowden
no appearance

_______________________________________________________________________________

Present
Annual
Rate

(1)
Annual Rate
Date of
Registration
3% Increase

$

$

(2)
Annual Rate
12 months
after Date of
Registration
subject to
achievement of
performance
targets 3%
Increase
$

44,086
45,322
46,593
49,041
50,696

45,409
46,682
47,991
50,512
52,216

42,802
44,002
45,236
47,613
49,220

MR FORMWORK / BLPPU AND THE CMETU
COLLECTIVE AGREEMENT 2000.
No. AG 288 of 2000.
2001 WAIRC 01770
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS,
CONSTRUCTION,
MINING, ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH, APPLICANT
v.
MR FORMWORK (WA) PTY LTD,
RESPONDENT
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
FRIDAY, 12 JANUARY 2001
FILE NO/S
AG 288 OF 2000
CITATION NO. 2001 WAIRC 01770

Order.
HAVING heard Ms L Dowden for the applicant and there being
no appearance for the respondent;
NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order —
THAT the agreement entitled Mr Formwork/BLPPU
and the CMETU Collective Agreement 2000 in the terms
of the following Schedule be registered as an industrial
agreement.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
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Schedule.

2. Wage Rates (per hour at ordinary time)

1.—TITLE
This agreement shall be known as the Mr Formwork /
BLPPU and the CMETU Collective Agreement 2000.
2.—ARRANGEMENT
Clause No.
Title
1
Arrangement
2
Parties and Persons Bound
3
Application
4
Relationship to Parent Award
5
Period of Operation
6
Classification Structures & Rates of Pay
7
Industry Standards
8
Sick Leave
9
Negotiation of a Subsequent Agreement
10
Application of Project Agreements
11
Fares and Travelling Allowance
12
Seniority
13
Pyramid Sub-Contracting
14
Dispute Settlement Procedure
15
Safety Dispute Resolution
16
Training and Related Matters
17
Drug & Alcohol, Safety & Rehabilitation
Program
18
Clothing & Safety Footwear
19
Income Protection
20
Accident Pay
21
Union Membership
22
Company Based Incentive Scheme
23
Minimum Requirement
24
Signatories to the Agreement
25
Appendix A—Drug & Alcohol, Safety and Rehabilitation
Appendix B—Site Allowance
3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Mr Formwork (WA)
Pty Ltd (hereinafter referred to as “the company”), the Western Australian Builders’ Labourers, Painters and Plasterers
Union of Workers and the Construction Mining Energy Timberyards Sawmills and Woodworkers Union of Australia—WA
Branch (hereinafter referred to as “the unions”) and all employees of the company eligible to be members of the unions.
4.—APPLICATION
This agreement shall apply to all employees of the company engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition of buildings or
other structures of any kind whatsoever.
This agreement shall apply in Western Australia only. There
are approximately 6 employees covered by this agreement.
5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read
and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (hereinafter referred to as “the award”).
2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agreement shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.
6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay period commencing on or after the date of signing and shall
remain in force until the 1st of November, 2002.
7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid
according to the wage rates set out below.
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Labourer Group 1
Labourer Group 2
Labourer Group 3
Plaster, Fixer
Painter, Glazier
Signwriter
Carpenter/Roofer
Bricklayer
Refractory Bricklayer
Stonemason
Rooftiler
Marker/Setter Out
Special Class T

Current
EBA Rate
Hourly
Rate
$

1 November
2001
Hourly
Rate
$

18.91
18.26
17.78
19.65
19.20
19.62
19.79
19.61
22.47
19.76
19.43
20.35
20.61

19.86
19.17
18.67
20.63
20.16
20.63
20.78
20.59
25.59
20.75
20.40
21.37
21.64

Current
EBA Rate
Hourly
Rate
$

1 November
2001
Hourly
Rate
$

APPRENTICE RATES

Plasterer, Fixer
Year 1
8.25
8.66
Year 2 (1/3)
10.81
11.35
Year 3 (2/3)
14.74
15.47
Year 4 (3/3)
17.29
18.15
Painter. Glazier
Year 1 (.5/3/5)
8.06
8.47
Year 2 (1/3), (1.5/3.5)
10.56
11.09
Year 3 (2/3), (2.5/3.5)
14.40
15.12
Year 4 (3/3), (3.5/3.5)
16.90
17.74
Signwriter
Year 1 (.5/3.5)
8.24
8.66
Year 2 (1/3, 1.5/3.5)
10.79
11.35
Year 3 (2/3. 2.5/3.5)
14.72
15.47
Year 4 (3/3, 3/5/3.5)
17.27
18.15
Carpenter/Roofer
Year 1
8.31
8.73
Year 2 (1/3)
10.88
11.43
Year 3 (2/3)
14.84
15.59
Year 4 (3/3)
17.42
18.29
Bricklayer
Year 1
8.24
8.65
Year 2 (1/3)
10.79
11.32
Year 3 (2/3)
14.71
15.44
Year 4 (3/3)
17.26
18.12
Stonemason
Year 1
8.31
8.73
Year 2 (1/3)
10.88
11.43
Year 3 (2/3)
14.84
15.59
Year 4 (3/3)
17.42
18.29
Rooftiler
6 months
11.07
11.62
2nd 6 months
12.17
12.78
Year 2
14.23
14.94
Year 3
16.70
17.54
3. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.
4. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement, when applicable. When Appendix B does not apply, the site allowance
rates shall be as agreed between the parties. Where there is no
agreement the issues in dispute may be referred to the Western Australian Inudstrial Relations Commission for arbitration.
5. (i) An additional payment will be made to compensate
for the impact of the Goods and Services Tax on the Consumer Price Index (CPI). In the circumstance that the CPI
limit below is exceeded the appropriate additional payment
will be made to the wage rates. The CPI figure for the applicable dates will be the official figure released by the Australian
Bureau of Statistics for the preceding year.
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Date
CPI Limit
Additional Payment
June 2001
5%
1% (paid 1/9/2001)
June 2001
6%
2% (paid 1/9/2001)
June 2002
5%
1% (paid 1/9/2002)
June 2002
6%
2% (paid 1/9/2002)
(ii) This payment, if it applies, shall be as agreed between
the parties when the employer is working on sites where the
union’s commercial construction agreement doesn’t apply,
formally or informally.
8.—INDUSTRY STANDARDS
Redundancy
The company shall increase redundancy contributions on
behalf of each employee to the following sums on a weekly
basis—
Rate on signing
$50
Rate as of 1/05/2001
$60
Superannuation
(i) The Company will make a payment of $60 per week per
employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.
The Company will advise all employees subject to the Agreement of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.
Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Building Unions Superannuation Scheme (the “C+BUSS”).
In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.
In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.
(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification allowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, leading hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work undertaken during ordinary hours of work, including fares and travel.
9.—SICK LEAVE
For sick leave accrued after the date of signing this agreement the following will apply—
(a) The Company’s employees shall have the option of
converting 100% of accrued sick leave entitlement
to a cash payment on termination
(b) If an employee who has been terminated by the Company without exercising the above option is
re-engaged within a period of six months, the unpaid balance of sick leave shall continue from the
date of re-engagement.
(c) Where the Company has signed a previous Agreement with the Union that also allowed for the
conversion to cash payment on termination for accrued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.
(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.
(e) Employees shall have the option of converting to a
cash payment all sick leave entitlements over 5 days.
Payment shall be made on the last pay period prior
to the Christmas closedown.
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10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT
The parties agree to commence negotiations for a new collective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to conclude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.
11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in
the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agreement to which the union is a party exists that provides for
higher rates of pay and conditions.
2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.
12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment
shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.
13.—SENIORITY
1. The parties agree the continuity of employment is desirable wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.
2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.
3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.
4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is reengaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.
14.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of
a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-contractor.
2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.
3. Further provided that when a sub-contract is let for labour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.
4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.
5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further between the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.
15.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial question,
dispute or difficulty should be dealt with as close to its source
as possible.
2. An employee or the union delegate should initially submit any work related and/or industrial matter referred to in
(1), to the site foreperson, supervisor or other appropriate site
representative of the company.
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3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.
4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.
5. Whilst the above procedures are being followed work
should continue as normal.
6. This procedure is to be followed in good faith and without unreasonable delay by any party.
7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the parties:
• referred to the Western Australian Industrial Relations
Commission for conciliation and if required arbitration provided that the parties involved in the matter
will confer among themselves and make reasonable
attempts to resolve the matter before taking those matters to the Commission. The Commissions decision will
be accepted by all parties subject to legal rights of appeal; or
• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the
parties, for determination.
8. This dispute settlement procedure does not apply to health
and safety issues.
16.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe
operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The company recognises its responsibilities to provide a safe and
healthy workplace.
2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.
3. No person shall dismiss a safety complaint. Any complaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—
(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety representative.
(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.
(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.
(iv) While there is disagreement on the ruling of the company safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.
(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to undertake an inspection of the disputed area for the
purpose of resolving any such matter.
(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolution of the dispute.
(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.
(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.
(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.
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17.—TRAINING AND RELATED MATTERS
1. A training allowance of $14.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund. This shall increase to $15.00 per week on 1 November
2001.
2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year prorata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.
The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.
The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.
An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.
For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.
Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.
3. The Company will actively encourage employees to seek
formal recognition of their skills (recognition of prior learning), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Certificates.
4. When working on sites where the union’s commercial
construction agreement (formally or informally) does not apply, the employer shall pay 50% of the allowance specified in
subclause (1) or as otherwise agreed between the parties.
18.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM
The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.
19.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee
by the Company, upon the completion of five working days.
(a) 1 pair safety boots, to be replaced on a fair wear and
tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair
wear and tear basis.
(c) 1 bluey jacket for each employee employed during
the period 1 April to 31 October. (One issued per
year)
2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.
20.—INCOME PROTECTION
The Company agrees to insure employees covered by this
Agreement for injury and sickness from the date of registration of the Agreement. The cover is to be for the life of the
Agreement, and must be a policy with entitlements no less
than the Jardines 24-hour cover, as negotiated between the
unions and the MBA.
If the Company fails to take out income protection insurance the Company shall be liable for all claims arising from
injury and sickness, under the terms and conditions of the
Jardine’s policy, until income protection insurance is taken
out.
21.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay
where the employee receives an injury for which weekly payments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Compensation and Rehabilitation Act 1981, as amended.
2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compensation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s ordinary wage under this Agreement.
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3. The Company shall pay accident pay during the incapacity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.
22.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all employees covered by the agreement, to be financial members of
the Unions.
23.—COMPANY BASED INCENTIVE SCHEME
Individual companies may negotiate company specific incentive schemes which will form an appendix to this
agreement. These incentive schemes must ensure that this industrial agreement provides the base safety net and that all
workers in the site have the opportunity to share in the proposed scheme.
Once negotiated bonus based incentive schemes will be submitted to the Union prior to its implementation for confirmation
that the relevant requirements have been satisfied.
24.—MINIMUM REQUIREMENT
The Company undertakes to ensure that as a minimum,
workers shall receive on a weekly basis, all entitlements as
provided for under this agreement.
25.—SIGNATORIES
signed
Date: 15/12/2000
CMETU
signed
Date: 15/12/2000
The Company:
signed
BLPPU

Signature

Company Seal

Date: 14/12/2000
Mark Crier
Print Name

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM
1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a
safety hazard to themselves and all other persons in the
workplace.
2. FOCUS
• Site safety and the involvement of the site safety committee
• Peer intervention and support
• Rehabilitation
3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or alcohol will not be allowed to work until that person can work in
a safe manner.
b) The decision on a persons ability to work in a safe manner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.
c) There will be no payment of lost time to a person unable
to work in a safe manner.
d) If this happens 3 times the worker shall be given a written warning and made aware of the availability of treatment/
counselling. If the worker refuses help he/she may be transferred/dismissed the next time he/she is dangerously affected.
e) For the purposes of disciplinary action a warning shall be
effective for a period of 12 months from the date of issue.
f) A worker having problems with alcohol and or other
drugs—
• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended
treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay while
attending treatment.
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4. IMPLEMENTATION
To assist with the adoption and implementation with this
policy the company will—
a) Clearly state its endorsement of the BTG Drug and
Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a
representative of the BTG Drug and Alcohol Program to address a meeting of employees to discuss
and endorse the program.
c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety committee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.
APPENDIX B—SITE ALLOWANCE
1. This appendix applies when the union’s commercial construction agreement applies to the site, formally or informally.
2. This agreement shall apply to construction work undertaken in the commercial/industrial sector of the building
industry in the state of Western Australia within a 50km radius of the Perth General Post Office.
3. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the relevant building construction awards as well as any industrial or certified agreements
made in conjunction with those awards which do not prescribe
a site allowance.
4. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.
5. Site Allowance Formula
At the commencement of a project the particular site allowance to apply shall be determined in accordance with the
following formula—
5.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value
Site Allowance
Up to
$520,000
NIL
Above
$520,000 to $2.17 m $1.95
Above
$2.17m to $4.55m
$2.30
Over
$4.55m
$2.90
Renovations, Restorations and/or Refurbishment
Work
Project Contractual Value
Site Allowance
Up to
$520,000
NIL
Above
$520,000 to $2.17m $1.75
Above
$2.17m to $4.55m
$1.95
Over
$4.55m
$2.50
5.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value
Site Allowance
Up to
$520,000
NIL
Above
$520,000 to $2.17 m $1.75
Above
$2.17m to $4.55m
$1.95
Over
$4.55m
$2.50
Renovations, Restorations and/or Refurbishment
Work
Project Contractual Value
Site Allowance
Up to
$520,000
NIL
Above
$520,000 to $2.17m $1.65
Above
$2.17 m to $4.55m
$1.85
Over
$4.55m
$2.10
The site allowance on projects which are a combination of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.
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5.3 Projects within 50 km radius of Perth G.P.O. but
not including the C.B.D. or West Perth (as defined)
Project Contractual Value
Site Allowance
Up to
$1 m
NIL
Above
$1 m to $2.17 m
$1.35
Above
$2.17m to 6m
$1.65
Above
$6m to $11.98m
$1.90
Above
$11.98m to $24.43m $2.10
Above
$24.43m to $60.5m $2.40
Over
$60.5m
$2.60
“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the PerthFremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River. (Refer attached Map 1).
“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street. (Refer attached Map 2).
Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the boundary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.
“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope of
the principal contractor’s contract.
6. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 January each
year by the total C.P.I. movements for Perth during the preceding four quarters ending 30 September and accordingly,
the site allowance amounts shall be adjusted up or down to
the nearest five cents. Provided that where adjustment equates
to less than two cents, existing allowance levels shall be maintained.
7. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 September. Such adjustment being to the nearest $10,000.
8. The agreed site allowance once set pursuant to this agreement shall be recorded in a site agreement to which the
applicable principal contractor and the BTA will be signatories. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.
9. It is acknowledged that on certain projects a site agreement may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—
— Disputes Procedures
— Occupational Health and Safety Procedures
— Demarcation Procedures
— First Aid Provisions and On-Site Amenities
and the unions will not unreasonably refuse to continue to
discuss such matters if raised by the principal contractor.
10. This agreement does not apply to resource development
projects or civil and engineering projects.
11. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discussions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.
12. It is a term of this agreement that all site allowance agreements entered into prior to this date will be honored by all
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parties and will continue to operate for the life of the particular project.
13. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.
14. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 2000.
15. Productivity Allowance
In return for increased productivity and/or timely completion of projects it is agreed that a productivity allowance of
$1.00 per hour worked shall be paid to all employees engaged
upon projects in excess of $10 million, or such other sum as
agreed. The productivity allowance may be accumulated and
paid at the end of the project.
16. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per
hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or on buildings or structures where the structure exceeds 10 metres in height (excluding sprires, flagpoles and
the like).
17. Application to Apprentices
a) The rates prescribed in clause 4 of this agreement shall
apply to all apprentices commencing on-site (whether as direct employees or under a group training scheme) after 31
December 1998 in the same proportion as the percentage of a
tradesperson’s wage rate as prescribed by the appropriate award
or Enterprise Bargaining Agreement, being
1st year
42%
2nd year
55%
3rd year
75%
4th year
88%
b) Fares and Travel Allowances—Apprentices shall receive
100% of all fares and travel allowances paid under this agreement and or the award.
18. Provision of Canteen
It is agreed that a staffed canteen shall be provided where a
project exceeds $35 million in value and where the operation
of the canteen is financially self supporting in respect of
consumables. The Canteen shall come into operation when
on site worker levels exceed 50 and to cease when the worker
levels reduce to below 50.
19. Provision of Nurse
It is agreed that a qualified nurse shall be engaged where
the forecast long term staffing levels for a project exceed 100
(one hundred) or when actual numbers exceed 100 notwithstanding that forecasts may have been below that level. The
nurse shall commence duties when staffing levels reach 50
(fifty) and shall terminate when levels reduce to 50 (fifty).
The requirement for the provision of a nurse shall be waived
if the project is adjacent to a hospital with a public emergency
department.
20. Apprentice Ratio to Tradespersons
There shall be at least one apprentice employed on site to
every 6 tradespersons employed on site.
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ALLIANCE,
PRESIDENT
OF
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OF LEGISLATIVE ASSEMBLY,
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CORAM
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FIELDING
DELIVERED
WEDNESDAY, 17 JANUARY 2001
FILE NO/S
PSGAG 2 OF 2001
CITATION NO. 2001 WAIRC 01825
_______________________________________________________________________________

Result
Representation
Applicants

Agreement registered
Ms R G Harley as agent on behalf of the
Civil Service Association of Western
Australia Incorporated and the Media,
Entertainment and Arts Alliance of
Western Australia (Union of Employees),
Ms D E MacTiernan as agent on behalf
of the Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western
Australian Branch and Mr R J Hunter as
agent for the President of the Legislative
Council and the Speaker of the
Legislative Assembly

______________________________________________________________________________

Order.
HAVING heard Ms R G Harley as agent on behalf of the Civil
Service Association of Western Australia Incorporated and the
Media, Entertainment and Arts Alliance of Western Australia
(Union of Employees), Ms D E MacTiernan as agent on behalf of the Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch and Mr R J Hunter
as agent for the President of the Legislative Council and the
Speaker of the Legislative Assembly, and by consent, the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act 1979, hereby orders—
THAT the agreement made between the parties lodged
in the Commission on 4 January 2001 entitled Parliamentary Employees Enterprise Agreement 2000 and as
subsequently amended by direction of the Commission
be registered in the terms of the following Schedule as an
industrial agreement in replacement of the Parliamentary
Employees Enterprise Agreement 1998 PSGAG 10 of
1998 which is hereby cancelled.
(Sgd.) G. L. FIELDING,
[L.S.]
Senior Commissioner/
Public Service Arbitrator.
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1.—TITLE AND REPLACEMENT
(1) This Agreement shall be known as the Parliamentary
Employees Enterprise Agreement 2000 and shall replace the
Parliamentary Employees Enterprise Agreement 1998.
2.—SCOPE
(1) This Agreement applies to all Employees eligible for
membership of the Unions listed in clause 3 of this Agreement.
3.—PARTIES
Employers
The Employers under this Agreement are—
(1) The President, acting on the recommendation of the
Clerk of the Legislative Council, is, subject to section 35 of the Constitution Act 1889, the employer
of each member of the Department of the Legislative Council other than the Clerk of the Legislative
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Council and the Deputy Clerk of the Legislative
Council.
(2) The Speaker, acting on the recommendation of the
Clerk of the Legislative Assembly, is, subject to section 35 of the Constitution Act 1889, the employer
of each member of the Department of the Legislative Assembly other than the Clerk of the Legislative
Assembly and the Deputy Clerks of the Legislative
Assembly.
(3) The President and the Speaker, acting jointly, are
the employer of the Executive Manager, Parliamentary Services and on the recommendation of the
Executive Manager, Parliamentary Services, are the
employer of each member of the Department of Parliamentary Services other than the Executive
Manager, Parliamentary Services.
Unions
The following Unions are party to this Agreement—
(4) Civil Service Association of Western Australia Incorporated;
(5) Media, Entertainment and Arts Alliance of Western
Australia (Union of Employees); and
(6) The Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch.
4.—SINGLE BARGAINING UNIT
(1) This Agreement has been negotiated through a Single
Bargaining Unit.
5.—NUMBER OF EMPLOYEES BOUND BY
AGREEMENT
(1) It is estimated that 80 Employees will be subject to this
Agreement at the time of registration.
6.—DEFINITIONS
(1) The following terms are defined for the purposes of this
Agreement—
“Agreement” the Parliamentary Employees Enterprise
Agreement of 2000;
“Award” the Parliamentary Employees Award 1989;
“Departments” The Department of the Legislative
Council, the Department of the Legislative Assembly and
the Parliamentary Services Department of the Parliament
of Western Australia;
“Employee” an Officer or a PSSE;
“Employer(s)” has the meaning assigned to that word
in clause 3(1), 3(2), and 3(3);
“grievance” a formal complaint or expression of concern made by an Employee to a supervisor where the
basis of that complaint or concern is the Employee’s belief that he/she has been subjected to unlawful, unfair or
inequitable treatment including, but not limited to, employment and leave arrangements, work practices,
workplace conflicts, health or safety issues, harassment
or discrimination;
“Hansard Reporters” Hansard Reporters other than
trainee Hansard Reporters;
“House” either the Legislative Council or the Legislative Assembly of the Parliament of Western Australia;
“MEC” the Management Executive Committee which
is the peak management committee of the Parliament of
WA comprising the two Presiding Officers and the three
heads of the Departments of the Parliament of Western
Australia;
“multi-skilling” includes both the broadening of existing skills and the gaining of additional skills that
promote workplace flexibility and enhance career opportunities for Employees;
“Officer” all Employees other than PSSEs;
“overtime” all work performed at the prior direction
of a Departmental Head, or duly authorised delegate,
outside an Employee’s prescribed ordinary hours of duty.
“Departmental Head” the Clerk of the Legislative
Council; or
the Clerk of the Legislative Assembly; or
the Executive Manager, Parliamentary Services.
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“PSSE” Parliamentary Support Services Employees
being all those employees employed in the occupational
areas of gardening, catering, stewarding and bar attending;
“Roster PSSEs” PSSEs who have rostered working
hours and includes Shift PSSEs;
“Sessional Officer” an Officer who is directed to work
after 8.00 pm on any sitting day and the number of nights
directed to be worked is at least—
(a) 50% of the sitting days in a calendar year; or
(b) in a period of less than a calendar year, 50% of the
sitting days in the period;
“PSSE Shift” day shift is a shift commencing after 6.00
am and before 12 noon, and an afternoon shift is a shift
commencing after 12 noon and before 6.00 pm
“Shift PSSEs” PSSEs who are required to work shifts;
“sitting day”
a day on which a House actually sits
and includes Legislative Assembly Estimates Hearings;
“Unions” those Unions listed as parties in clause 3(4),
3(5) and 3(6) of this Agreement;
“WAIRC” the Western Australian Industrial Relations
Commission;
“Workplace Teams” groups of Employees who form
self-managed teams within established guidelines for the
purpose of cooperatively delivering services and completing tasks.
7.—DATE AND PERIOD OF OPERATION OF
AGREEMENT
(1) This Agreement shall operate from the date on which it
is registered in the WAIRC and shall remain in operation for a
period of two (2) years from the date of registration.
(2) The parties will commence negotiations for a new Agreement six (6) months prior to the expiration of this Agreement.
(3) The pay quantum achieved as a result of this Agreement
will continue to apply in the absence of a further Agreement.
(4) This Agreement will continue in force after the expiry
of its term until such time as any of the parties withdraws
from this Agreement by notification in writing to the other
parties and to the WAIRC in accordance with the provisions
of the Industrial Relations Act 1979.
8.—NO FURTHER CLAIMS
(1) The parties undertake that for the duration of this Agreement no further salary or wage increases shall be sought or
granted except for those provided under the terms of this Agreement or provided for in a National or State Wage Case.
9.—INCONSISTENCIES BETWEEN AWARD AND
AGREEMENT
(1) In the event of an inconsistency between a provision of
this Agreement and the Award the provision of this Agreement, to the extent of the inconsistency, shall prevail.
10.—AVAILABILITY OF AGREEMENT
(1) Every Employee shall upon request to the Employer be
entitled to a copy of this Agreement. In addition, copies of
this Agreement will be kept in the office of the Manager, Human Resources.
(2) The Employer will also disseminate this Agreement electronically.
11.—AIMS AND OBJECTIVES OF THIS AGREEMENT
(1) The aim of this Agreement is to ensure the delivery of
effective, efficient and high quality services to the Parliament
by constantly developing and improving the performance of
all Employees and keeping pace with the requirements and
anticipated needs of the Parliament.
(2) The objectives of this Agreement are—
(a) to contribute to the achievement of the objectives of
the Departments;
(b) to pursue a high level of customer service orientation and improved customer focus;
(c) to provide a work environment which fosters an appropriately trained, skilled and adaptable staff
committed to facilitating improved work practices;
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(d) to effectively and efficiently manage assets and resources;
(e) to provide a safe and functional work environment;
(f) to achieve productivity improvements within budget;
(g) to recognise individual performance through annual
performance review;
(h) to adopt flexible and progressive work practices and
reasonable changes in the way work is organised;
and
(i) to apply human resource policies and practices which
are based on human resource industry best practice.
(3) Employees are encouraged to treat Parliamentary employment as a career, and fair and open access to promotion
opportunities will be offered in order to retain Employees’
valuable skills, experience and expertise.
(4) The parties and Employees will use their best endeavours to ensure that the provisions of this Agreement are
implemented in accordance with its terms.
(5) The parties and Employees undertake to comply with
the spirit and intent of this Agreement.
12.—WORKPLACE TEAMS
Workplace Teams
(1) The fostering of existing Workplace Teams and the establishment of new Workplace Teams is an integral part of the
workplace reform process underpinning improved efficiency
and productivity.
(2) Employers and Employees will establish and maintain
Workplace Teams for all appropriate activities performed by
the Departments.
(3) Workplace Teams are committed to continual improvements to services and will co-operate in reviewing current work
methods, identifying areas of improvement, developing measurable customer service standards for the Team, planning and
implementing approved changes to improve work methods
and performance. During the consultation process the issues
addressed by Workplace Teams may include, but not be limited to—
(a) extended hours;
(b) flexible hours;
(c) spread of hours;
(d) reduced down time;
(e) seasonal variation of hours;
(f) job sharing;
(g) meal breaks;
(h) morning and afternoon tea breaks;
(i) time between shifts;
(j) roster hours;
(k) flexible leave practices;
(l) call outs/on call;
(m) the application of penalty rates;
(n) time in lieu;
(o) allowances and gratuities;
(p) gain-sharing;
(q) staffing structures;
(r) salary maintenance; and
(s) multi-skilling.
(4) Each person in a Workplace Team is a valued member,
whose contribution to the Workplace Team is vital to the entire wellbeing of the organisation. Accordingly, it is important
that each member be a keen participant and be interested in
contributing their knowledge, skills and ideas for the benefit
of the Workplace Team and in turn the entire organisation.
Consultation
(5) Whilst it is acknowledged by the parties that decisions
will continue to be made by the Employers, who are responsible and accountable for the effective operation of the
Departments, the Employers and Employees are committed
to working together to improve the business performance and
working environment of the Departments.
(6) Where a Workplace Team is considering an issue which
affects Employees’ working conditions or employment
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status, it must share information and discuss the issue with
Employees who are likely to be directly affected and may seek
advice from relevant Unions.
(7) Where a Workplace Team recommends changes that affect Employees’ working conditions or employment status,
the Employees affected and the relevant Unions will be notified by the Departmental Head as early as possible.
Creation/Restructuring of Workplace Teams
(8) It is the responsibility of the Employers and Employees
to see that the appropriate Workplace Teams are established
as soon as possible after the commencement of operation of
this Agreement and to ensure Workplace Teams remain viable
and relevant.
(9) It is the responsibility of management to maintain an
accurate list of all Workplace Teams, including the members
of each Team and the person to whom the Team reports. That
list will be available to all Unions.
(10) Workplace Teams may appoint a Team member responsible for facilitating the self-management of the Team.
Scope of Authority
(11) Workplace Teams will have delegated authority to make
decisions and recommendations within established guidelines
including the setting of goals, work programs and task allocation.
(12) Workplace Teams may discuss relevant issues and problems, investigate options, evaluate them, and, within the scope
of their delegated authority, put their decisions into practice.
Processes for Workplace Teams
(13) Management will prepare and distribute guidelines for
the operation of Workplace Teams.
(14) At their first meeting Workplace Teams will determine
their future meetings procedures.
(15) Workplace Team meetings will be held at regular intervals. This will enable the Team to get together, discuss and,
within their delegated authority, decide upon such issues as—
(a) identification of cost saving initiatives;
(b) identification of improvements in customer services;
(c) documenting current and proposed level and quality of service for all activities undertaken by the
organisation;
(d) monitoring of operational and capital works budgets for which the Workplace Teams have some
responsibility;
(e) recommending leave arrangements and other rosters;
(f) reviewing and prioritising work programs; and
(g) recommending when work is commenced and finished.
Outcomes, as opposed to inputs, should be the main concern.
(16) Every effort should be made to hold meetings at times
that have the least impact upon existing work and customer
services.
(17) Workplace Team meetings are recognised as legitimate
work and as such will be paid at the appropriate agreed rate or
conditions, including meetings that are required to be held
outside ordinary working hours. Heads of Department shall
not unreasonably refuse overtime for Workplace Team meetings that are required to be held outside ordinary working
hours.
(18) All decisions of Workplace Teams are to be properly
documented, with an action plan showing what has to be done,
by whom and when. While the primary focus will be upon the
work of the Workplace Team, organisation-wide issues are
also expected to surface and, correspondingly, to be acted upon
in the appropriate manner.
(19) It will be the appropriate manager’s responsibility to
monitor each Team’s progress and to take up issues raised by
Workplace Teams that are beyond their sphere of responsibility.
13.—WORKING HOURS
Span of Ordinary Hours
(1) Ordinary hours for all Employees, other than Roster
PSSEs, shall be worked between the hours of 7.00 am and
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14.—ASSIGNMENT TO OTHER DUTIES
(1) Where Employees are assigned insufficient duties to
complete their required hours of work in a non-sitting week,
the Departmental Head may assign them to other Departments
or to government agencies, so as to ensure that those hours
are worked in that week.

(2) Officers who are paid a salary equal to or greater than
the rate for salary classification level 6 and above, Hansard
Reporters, Subeditors and the Deputy Editor Parliamentary
Debates when required to work more than nine (9) hours on
any day accrue leave-in-lieu on a time for time basis for each
hour worked after nine (9) hours.
Election Current for 12 months
(3) An election to take paid overtime, or to accrue leave in
lieu, remains in place for twelve (12 months) and may be varied during that period only by agreement between the
Employer and the Employee.
Maximum Leave-in-Lieu
(4) Where possible an Employee should not accumulate more
than 37.5 hours leave-in-lieu at any time unless otherwise
agreed by the Employer and the Employee.
(5) Clause 15(4) shall not apply to accrued leave-in-lieu
which the Employee is unable to take because a House is sitting or because of other Parliamentary requirements or because
the Employer has refused a request by the Employee to take
the leave-in-lieu.
(6) Clause 15(4) shall not apply to Employees who have
elected to take 200 hours leave in lieu of the Special Allowance referred to in clause 25.
Acquittal of Leave-in-Lieu
(7) Accrued leave in lieu shall be taken at a time to be agreed
between the Employer and the Employee. In determining the
taking of such leave, consideration shall be given to meeting
the operational requirements for the effective functioning of
the Parliament.
(8) Accrued leave in lieu must be acquitted in the calendar
year in which it accrues or the year following.
(9) Employees who have elected to take 200 hours leave in
lieu of the Special Allowance referred to in clause 25 must
clear the leave prior to January 1 each year.
Ten (10) Hour Break
(10) When overtime is worked by an Employee who is paid
a salary or wages not exceeding the rate for salary classification level 5, a break of not less than ten (10) hours shall be
taken between the completion of work on one day and the
commencement of work on the next.
(11) Where an Employee who is paid a salary or wages not
exceeding the rate for salary classification level 5 is required
to return to or continue work without the break provided for
in subclause (10), the Employee shall be paid at double the
Employee’s ordinary rate until released from duty.
(12) Where an Employee is required to take a break of ten
(10) hours after completing a working day and as a consequence recommences duty at a time later than the usual
commencement of duty on the following working day, the
Employee shall be deemed to have commenced work at the
usual commencement time for that day.
(13) Employees who are paid a salary or wages equal to or
greater than the rate for salary classification level 6 and Hansard
Reporters who resume duty after having had less than a ten
(10) hour break shall not be eligible to receive penalty payments.

15.—OVERTIME AND LEAVE IN LIEU
Overtime
(1) Sessional Officers, other than Hansard Reporters, who
are paid salary not exceeding the rate for salary classification
level 5 who are required to work more than eight (8) hours on
a sitting day or seven (7) hours on a non-sitting day; and
officers who are paid salary not exceeding the rate for salary classification level 5 who are not Sessional Officers who
are required to work more than 7.5 hours on any day; PSSEs
who are not Roster PSSEs who are required to work more
than eight (8) hours on any day; and Roster PSSEs who are
required to work more than the hours for which they are
rostered on any day—
(a) may elect either to be paid or to accrue leave-in-lieu
at the rate of time and one half for the first 3 additional hours worked; and
(b) may elect either to be paid or to accrue leave-in-lieu
at the rate of double time for hours worked after the
first 3 additional hours.

16.—OVERTIME WHILE TRAVELLING ON OFFICIAL
BUSINESS
(1) This clause applies only to Employees classified Level 5
or below.
(2) Overtime will not be paid where travel of more than one
day’s duration is undertaken on official business, but time in
lieu will apply as follows—
(a) When total actual hours worked in any week, inclusive of Saturday and Sunday and commencing from
the date of travel, exceed the Employee’s ordinary
weekly working hours (37.5), time in lieu will apply for those excess hours.
(b) For the purposes only of determining time in lieu
for subclause (a), time spent travelling between 6.00
pm and 7.00 am will not be counted.
(c) When a public holiday falls on any day the Employee
is on official business, including time spent travelling, the Employee will be granted a subsequent day
off on their return to work.

6.00 pm, Monday to Friday. Employees may be required to
work hours outside ordinary hours.
(2) Notwithstanding subclause (1), Parliament House Gardeners may elect, with the consent of the Employer, to
commence ordinary hours from 6.00 am.
Non-Sessional Officers
(3) The ordinary working hours of Officers, other than Sessional Officers, shall be 7.5 hours a day.
Sessional Officers, L5 and Below
(4) The ordinary hours of Sessional Officers, other than
Hansard Reporters, who are paid a salary not exceeding the
rate for salary classification level 5 are not to exceed—
(a) eight (8) on a sitting day; or
(b) seven (7) on a non-sitting day.
Sessional Officers, L6 and Above and Hansard Reporters
(5) The ordinary hours of Sessional Officers who are paid a
salary equal to or greater than the rate for salary classification
level 6 and Hansard Reporters are not to exceed—
(a) nine (9) on a sitting day; or
(b) seven (7) on a non-sitting day.
Roster PSSEs
(6) Roster PSSEs may be rostered to work ordinary hours
Monday to Friday as follows—
(a) Sitting Days—
Maximum ten (10) hours per shift between the hours
7.00 am and 11.00 pm.
(b) Non Sitting Days
Minimum six (6) hours per shift between the hours
of 7.00 am and 6.00 pm.
(c) Parliamentary Functions
Maximum of ten (10) hours per shift, subject to the
Employee being notified at least two (2) weeks in
advance.
(7) Roster PSSEs may be required to work overtime outside
the ordinary hours. Overtime rates shall apply after completion of rostered hours and/or outside the spread of hours.
(8) The total ordinary hours worked by a Roster PSSE shall
not exceed an average of 76 hours a fortnight in any twelve
(12) month period.
(9) Rostered PSSE hours described in subclauses (6)(a),
(6)(b) and (6)(c) may be varied provided the Union and the
Employer agree in writing.
PSSEs
(10) The ordinary working hours of PSSEs, other than Roster PSSEs are not to exceed eight (8) hours a day and
seventy-six (76) hours a fortnight.
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17.—PART-TIME EMPLOYMENT
(1) Definition
(a) Part-time employment is regular and continuing employment for a period of—
(i) in the case of an Officer, less than 37.5 hours per
week; and
(ii) in the case of a PSSE, less than thirty-eight (38) hours
per week.
(2) Part-Time Agreement
(a) Each part-time engagement shall be made in writing and
shall include the agreed period of the engagement, and the
agreed hours of duty.
(b) Subject to the approval of the Employer, the conversion
of a full-time Employee to a part-time Employee can be implemented only with the written consent or by written request
of that Employee. No full-time Employee may be made a parttime Employee without his or her prior agreement.
(3) Hours of Duty
(a) The Employer shall, before a part-time Employee commences employment, prescribe the weekly and daily hours of
duty, including starting and finishing times, for the Employee
(“ordinary hours”).
(b) The Employer shall give a part-time Employee four (4)
weeks notice of any proposed variation to that Employee’s
ordinary hours provided that the Employer, subject always to
subclause (1)(a) shall not vary the Employee’s total weekly
hours of duty without the Employee’s prior written consent.
(c) Temporary variations to an Employee’s working hours
may be agreed to by the Employer and Employee without
notice.
(d) Where a part-time Employee is directed to work hours
in excess of the Employee’s ordinary hours, overtime shall be
paid or leave-in-lieu accrued in accordance with clause 15.
(4) Salary and Annual Increments
(a) A part-time Employee shall be paid a proportion of the
appropriate full-time salary or wages calculated upon time
worked.
(b) A part-time Employee shall be entitled to annual increments in accordance with this Agreement, subject to meeting
the performance criteria referred to in clause 19(3).
(5) Leave
(a) A part-time Employee shall be entitled on a pro rata basis to the same leave and conditions prescribed in this
Agreement for full time Employees.
(b) Sick leave and any other paid leave shall be paid at the
Employee’s current salary or wages, but only for those hours
or days that would normally have been worked had the Employee not been on such leave.
(6) Holidays
(a) A part-time Employee shall be allowed the prescribed
Public Holidays without deduction of pay in respect of each
holiday which falls on a day ordinarily worked by the parttime Employee.
(7) Reversion of Employees to Full-Time
(a) A part-time Employee who was previously a full-time
Employee and who desires to revert to full-time employment
will be required to seek promotion or transfer to a full-time
position by—
(i) applying for advertised vacancies; and/or
(ii) written notification to the Employer of his or her
desire to revert to full-time employment.
(b) Nothing in paragraph (a) will prevent the Employer, with
the written consent of the Employee, transferring that Employee to a full-time position at a remuneration less than the
Employee’s substantive remuneration.
(c) Before transferring an Employee under paragraph (b),
the Employer shall—
(i) notify the Employee of the specific position to which
the Employer proposes to transfer the Employee; and
(ii) obtain the written consent of the Employee to his or
her transfer to that position.
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18.—HIGHER DUTIES
(1) When an Employee is to undertake additional and higher
level duties on a temporary basis for ten (10) consecutive
working days or more—
(a) in circumstances where the full duties of the higher
position are to be performed, payment shall be at
the minimum rate of pay of the substantive pay level
of the higher position; and
(b) in circumstances where the Employee will not be
performing the full duties of the higher position, the
Employee shall be advised of the additional duties
to be performed and the higher rate of pay.
(2) Subject to subclause (1), Employees shall be paid the
higher duties allowance for the entire period during which
they are undertaking the higher level duties.
19.—ANNUAL REVIEWS
(1) Guidelines for annual staff performance development
and review will be implemented within six months of registration of this Agreement.
(2) Annual staff reviews will be undertaken before or as
soon as practicable after the anniversary date of the commencement of the employment with Parliament of each Employee.
(3) Performance satisfactory to the Employer in accordance
with appropriate guidelines is a condition precedent to the
payment of any salary or wages increment to an Employee.
Subject to satisfactory performance, payment of a salary or
wages increment shall be back-dated to the Employee’s employment anniversary date.
20.—TRAINING AND DEVELOPMENT
(1) Access to training is a fundamental element of the process of achieving a total service culture. Training of Employees
with special expertise to train others in areas such as skills
development, introduction of new technologies and on-thejob training will be part of this process. Staff development
and review processes will be closely connected to Employee
development, training requirements and career opportunities.
(2) The Employer will conduct a training needs analysis
and develop an annual training program for Employees. Training resources will be allocated and programs developed for
each work area. The recommendations of the training needs
analysis will be a prime determinant in the allocation of resources and the development of training programs. Priority of
allocation of training resources will be dependent on budgetary constraints and strategic objectives.
(3) The Employer will be responsible for implementing training initiatives.
(4) Workplace Teams may provide advice to the Employer
in respect of ongoing training and development programs.
(5) The parties and Employees acknowledge that training is
a joint commitment of management and staff.
21.—OCCUPATIONAL SAFETY AND HEALTH
(1) The Employers are committed to providing a safe and
healthy working environment for all their Employees.
(2) Policies consistent with the relevant principles of the
Occupational Safety and Health Act 1984 will be developed.
22.—EQUAL EMPLOYMENT OPPORTUNITY
(1) The Employers are committed to equal employment
opportunity principles.
(2) Policies consistent with relevant equal employment opportunity principles will be developed.
23.—LEAVE ENTITLEMENTS
(1) Annual Leave
(a) Each Employee accrues four (4) weeks paid annual leave
for each twelve (12) months of completed service from the
commencement of employment. Annual leave accrues pro rata
on a weekly basis.
(b) Accrued annual leave and the additional one (1) week’s
paid leave, unless otherwise approved by the Employer, must
not exceed one annual accrual in total as at the commencement of the Spring Sitting each year.
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(2) Additional Leave for Certain Employees
(a) Sessional Officers and Roster PSSEs are entitled to 1
week’s additional paid leave.
(3) Bereavement Leave
(a) Subject to paragraph (b), on the death of—
(i) a relative of the Employee;
(ii) a member of the Employee’s household; or
(iii) a close personal friend of the Employee,
the Employee is entitled to paid bereavement leave of up to
two (2) days. The two days need not be consecutive.
(b) The entitlement to paid bereavement leave does not apply during a period of any other kind of leave.
(4) Proof in support of claim for leave
(a) An Employee who claims to be entitled to paid leave
under subclause (3)(a) is to provide to the Employer, if so
requested by the Employer, evidence that would satisfy a reasonable person as to—
(i) the death that is the subject of the leave sought; and
(ii) the relationship of the Employee to the deceased person.
(5) Parental Leave
Interpretation
(a) In this clause—
“adoption”, in relation to a child, is a reference to a
child who—
(i) is not the natural child or the step-child of the Employee or the Employee’s spouse;
(ii) is less than five (5) years of age; and
has not lived continuously with the Employee for six (6)
months or longer;
(b) “continuous service” means service under an unbroken
contract of employment and includes—
(i) any period of parental leave; and
(ii) any period of leave or absence authorised by the Employer or by a workplace agreement, an award, a
contract of employment or the Minimum Conditions
of Employment Act 1993.
(c) “expected date of birth” means the day certified by a
medical practitioner to be the day on which the medical practitioner expects the Employee or the Employee’s spouse, as
the case may be, to give birth to a child;
(d) “parental leave” means leave provided for in clause
23(5) of this Agreement.
(e) “spouse” includes a de facto spouse.
(6) Entitlement to paid and unpaid parental leave
(a) Subject to subclauses (8)(a), (9)(a), (9)(b), and (10)(a),
an Employee, other than a casual Employee, is entitled to
take—
(i) up to fifty-two (52) consecutive weeks of unpaid
leave; or
(ii) if the Employee is the primary care giver, up to six
(6) consecutive weeks of paid leave and a further 46
consecutive weeks of unpaid leave
in respect of —
(iii) the birth of a child to the Employee or the Employee’s spouse; or
(iv) the placement of a child with the Employee with a
view to the adoption of the child by the Employee.
(b) An Employee is not entitled to take parental leave unless
he or she has given the Employer at least ten (10) weeks’ written notice of his or her intention to take the leave unless
otherwise agreed by the Employer and the Employee.
(c) An Employee is not entitled to take parental leave at the
same time as the Employee’s spouse but this clause does not
apply to one week’s paid parental leave—
(i) taken by the male parent immediately after the birth
of the child; or
(ii) taken by the Employee and the Employee’s spouse
immediately after a child has been placed with them
with a view to their adoption of the child.
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(d) The entitlement to parental leave is reduced by any period of parental leave taken by the Employee’s spouse in
relation to the same child, except the period of one week’s
paid leave referred to above.
(e) An Employee who is a contract Employee cannot continue on paid parental leave beyond the expiry date of her or
his contract.
(f) An Employee on parental leave may, with the agreement
of the Employer, substitute any part of that leave by taking
accrued annual or long service leave for the whole or part of
the period of parental leave.
(g) An Employee on parental leave is not entitled to paid
sick leave.
(h) Should the birth or adoption result in other than the arrival of a child, the Employee shall be entitled to such period
of paid sick or other leave to which the Employee is entitled
or unpaid leave for a period certified as necessary by a registered medical practitioner, up to a maximum of 26 weeks.
(i) Where a pregnant Employee not on parental leave suffers illness related to the pregnancy or is required to undergo
a pregnancy related medical procedure, the Employee may
take any paid sick or other leave to which the Employee is
entitled or unpaid leave for a period certified as necessary by
a registered medical practitioner.
(7) Maternity leave to start six (6) weeks before birth
(a) A female Employee who has given notice of her intention to take parental leave, other than for an adoption, is to
start the leave 6 weeks before the expected date of birth unless in respect of any period closer to the expected date of
birth a medical practitioner has certified that the Employee is
fit to work.
(8) Medical certificate
(a) An Employee who has given notice of his or her intention to take parental leave, other than for adoption, is to provide
to the Employer a certificate from a medical practitioner stating that the Employee or the Employee’s spouse, as the case
may be, is pregnant and the expected date of birth.
(9) Notice of spouse’s parental leave
(a) An Employee who has given notice of his or her intention to take parental leave or who is actually taking parental
leave is to notify the Employer of particulars of any period of
parental leave taken or to be taken by the Employee’s spouse
in relation to the same child.
(b) Any notice given under paragraph (a) is to be supported
by a statutory declaration by the Employee as to the truth of
the particulars notified.
(10) Notice of parental leave details
(a) An Employee who has given notice under subclause (6)(b)
of intention to take parental leave is to provide four (4) weeks
written notice to the Employer of the dates on which the Employee wishes to start and finish the leave.
(b) An Employee who is taking parental leave is to provide
four (4) weeks written notice to the Employer of any change
to the date on which the Employee wishes to finish the leave,
provided that any extension does not exceed fifty-two (52)
weeks in total
(c) The starting and finishing dates of a period of parental
leave are to be agreed in writing between the Employee and
Employer.
(d) An Employee seeking to adopt a child shall not be in
breach of subclause (6)(b) by failing to give the required period of notice if such failure is due to the requirement of the
adoption agency to accept earlier or later placement of the
child, or other compelling circumstances.
(e) An Employee on parental leave may terminate employment at any time during the period of the leave by providing
four (4) weeks written notice.
(11) Return to work after parental leave
(a) On finishing parental leave, an Employee is entitled to
the position he or she held immediately before starting parental leave.
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(b) If the position referred to in paragraph (a) is not available, the Employee is entitled to an available position—
(i) for which the Employee is qualified; and
(ii) that the Employee is capable of performing,
most comparable in status and at least equal in pay to
that of his or her former position.
(c) Where, immediately before starting parental leave, an
Employee was acting in, or performing on a temporary basis
the duties of, the position referred to in paragraph (a), that
provision applies only in respect of the position held by the
Employee immediately before taking the acting or temporary
position.
(12) Effect of parental leave on employment
(a) Absence on parental leave
(i) does not break the continuity of service of an Employee; and
(ii) is not to be taken into account when calculating the
period of service for a purpose of a relevant
workplace agreement, award or contract of employment.
(13) Carer’s Leave
(a) An Employee is entitled to use up to five (5) days or ten
(10) half days per annum of accrued sick leave for the purpose of providing care and support to a relative of an Employee
or a member of the Employee’s household when they are ill
(“carer’s leave”).
(b) If so required, an Employee is to provide suitable proof
of the person’s illness and that it is such as to require another
person’s care.
(c) An Employee is not to take carer’s leave if another person has taken leave to care for the same person.
(d) An Employee must give notice of intention to take carer’s
leave or, where the circumstances do not allow for such notice, the Employee must inform the Employer of the reason
for absence at the earliest opportunity on the day of absence.
In either case, the Employee must provide to the Employer—
(i) the name of the person requiring care;
(ii) that person’s relationship to the Employee;
(iii) the reasons for taking carer’s leave;
(iv) the estimated length of absence.
(e) An Employee may take unpaid carer’s leave of any duration by arrangement with the Employer.
(14) Long Service Leave
(a) Each Employee who has completed—
(i) a period of seven (7) years of continuous service in
a permanent capacity; or
(ii) ten (10) years of continuous service in a temporary
capacity
shall be entitled to thirteen (13) weeks of long service
leave on full pay.
(15) Pro Rata—Long Service Leave
(a) When an Employee’s service is terminated for reasons
other than misconduct, and the Employee has accrued at least
three years continuous service since their last entitlement to
long service, the Employee will be entitled to receive payment for the pro rata portion of the Employee’s accrued long
service leave.
(b) When an Employee aged 55 years or over retires the
Employee will be paid pro rata accrued long service leave
without the requirements to satisfy the provisions of paragraph (a).
(16) Election For Forty-eight (48) Weeks Pay Over Fiftytwo (52) Weeks
(a) By agreement between the Employee and the Employer,
the Employee may elect to receive forty-eight (48) weeks of
pay spread over fifty-two (52) weeks, such that the Employee
receives an additional four weeks leave.
(b) The Employer will not approve this request where in the
Employer’s opinion the operation of the Department will be
adversely affected.
(c) The additional four (4) weeks may not be accrued.
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(d) In the event that the Employee is unable to take such
leave, the Employee’s salary will be adjusted at the completion of the fifty-two (52) weeks to take account of the time
worked during the year not included in the salary.
(e) Access to this election will be subject to the Employee
having satisfied the Parliament’s Leave Management policy
(17) Volunteer Emergency Services Leave
(a) With the agreement of the Employer, an Employee who
is an active volunteer member of one of the recognised volunteer emergency services listed in paragraph (b) or another
volunteer emergency service approved by Employer, may be
granted paid leave for attendance at an emergency incident,
including before and after an emergency incident.
(b) Recognised volunteer emergency services are: State
Emergency Services, Bush Fire Service and Volunteer Sea
Search and Rescue.
(c) The amount of paid leave will be determined by the
Employer, taking into consideration the circumstances of the
emergency incident.
24.—ANNUAL LEAVE LOADING
(1) Employees shall be paid an annual leave loading of 17.5%
of the Employee’s salary or wages for the period of annual
leave entitlement in one lump sum in the first pay period in
December in each year.
(2) Annual leave loading will be paid on a maximum of four
(4) weeks annual leave per annum.
(3) An Employee’s salary or wages for the purposes of this
clause includes allowances or other payments which the Employee would normally receive whilst on annual leave.
25.—SPECIAL ALLOWANCE FOR CERTAIN
EMPLOYEES
(1) Sessional Officers classified level 6 or above, Hansard
Reporters, Subeditors and the Deputy Editor Parliamentary
Debates receive a Special Allowance of $5 500 per annum in
recognition of the additional hours worked past 9.00 pm on
sitting nights.
(2) The parties agree that the Special Allowance specified
in subclause (1) will be amortised over a twelve (12) month
period, such that the Employee will receive 1/26.0833 of $5
500, each fortnight, in addition to the Employee’s salary for
ordinary hours worked.
(3) The parties agree that the amortisation of the Special
Allowance specified in subclause (1) will take effect from 1
January 2001.
(a) The parties agree that the Special Allowance provisions
of the 1998 Parliamentary Employees Enterprise Agreement
will cease to have effect from 31 December 2000.
(b) In addition to the Special Allowance specified in
subclause (1) Sessional Officers classified level 6 or above,
Hansard Reporters, Subeditors and the Deputy Editor Parliamentary Debates are entitled to the Salary and Wage Increments
contained in clause 26.
(c) Sessional Officers classified level 6 or above, Hansard
Reporters, Subeditors and the Deputy Editor Parliamentary
Debates may elect to either—
(i) be paid the Special Allowance specified in subclause
(1); or
(ii) be credited with 200 hours time in lieu, on 1 January each twelve (12) months, in lieu of the Special
Allowance specified in subclause (1), effective from
1 January 2001.
(d) An election under paragraph (c)(i) or (c)(ii) remains in
place for twelve (12) months.
(4) The parties agree that the Employer or the Union, by
notice in writing to the other party, four (4) weeks prior to the
expiry of this Agreement, may—
(a) At the expiry of this Agreement, withdraw the Special Allowance payment specified in clause 25.
(b) Where either the Employer or Union has withdrawn
the Special Allowance payment, in accordance with
paragraph (a), the Special Allowance conditions of
the Parliamentary Employees Enterprise Agreement
1998 shall prevail.
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(c) Where the parties are silent, the Special Allowance
payment as specified in clause 25, will continue until replaced.
(d) The parties may agree to adjust the value of the Special Allowance payment after the expiry of this
Agreement.
26.—SALARY AND WAGES INCREMENTS
(1) The following salary and wages increases shall be implemented in the two (2) instalments set out in this part during
the term of this Agreement subject to the satisfactory achievement of the objectives pertaining to each instalment.
(a) First Instalment
(i) The first instalment, being an increase in pay of three
(3) per cent on pay levels immediately prior to registration of this Agreement, will take effect from the
first complete pay period after the date that this
Agreement is registered by the Western Australian
Industrial Relations Commission.
(ii) This instalment is in recognition of the full commitment by all Employees to the provisions of this
Agreement and their effective implementation. This
instalment also recognises the continuing productivity improvements in recent months achieved by
the Parliament.
(b) Second Instalment
(i) The second instalment, being an increase in pay of
up to three (3) per cent on pay levels immediately
prior to registration of this Agreement, will take effect from the first pay period twelve (12) months
after registration of this Agreement.
(ii) This instalment and the amount of this instalment is
subject to and dependent upon Employees realising
measurable and quantifiable productivity and efficiency gains in the workplace. Employees will
receive a pay rise equivalent to half the percentage
increase in productivity and efficiency gains actually achieved in the 12 months following registration
of this Agreement up to a maximum of 3%.
(iii) The benefit of productivity and efficiency gains
which are realised shall be shared between the Employers and Employees in equal proportions.
(iv) Productivity and efficiency gains that are realised as
a result of initiatives commenced and implemented
solely by or at the direction of the Employers shall
not be taken into account in determining productivity and efficiency gains for the purposes of the second
instalment pay increase.
(v) To determine whether the proposed productivity and
efficiency gains have been achieved, an assessment
will be conducted by the SEBU.
27.—CAREER STRUCTURE FOR GARDENERS
(1) Within six months of the date of registration of this Agreement the parties, including the Head of the Parliamentary
Services Department, the Building Services Manager, the
Union and a representative of the Gardening Staff nominated
by the Union shall conclude discussions for the purpose of
establishing a new career structure for the Parliament House
Gardeners.
28.—CODE OF CONDUCT
(1) The Code of Conduct contained in Schedule 4 applies to
all Employees who are subject to this Agreement.
29.—GRIEVANCES
(1) The grievance resolution procedure will be that set out
in Schedule 3.
(2) The parties agree to review the grievance resolution procedure within twelve (12) months of registration of this
Agreement.
30.—DISPUTE SETTLEMENT PROCEDURES
(1) This dispute settlement procedure will apply to any questions, disputes or difficulties arising as to the meaning and
effect of this Agreement:
(2) The Union representative and/or the Employee(s) concerned shall discuss the matters with the immediate supervisor
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in the first instance. A Union representative may accompany
an Employee.
(3) If the matter is not resolved within five (5) working days
following the discussion in accordance with subclause (2) the
matter shall be referred by the Union representative or Employee to the Employer for resolution.
(4) If the matter is not resolved within five (5) working days
of the Union representative’s or Employee’s notification of
dispute to the Employer, it may be referred by the Union or
the Employer to the WAIRC.
SCHEDULE 1: PRODUCTIVITY IMPROVEMENT PLAN
Productivity Initiatives: Part 1
(1) The Employers and Employees will undertake the following productivity initiatives during the first three months
of this Agreement.
(2) Continuation of productivity initiatives from the Parliamentary Employees Enterprise Agreement 1998, including
improvements to work organisation practices and procedures,
reductions in duplication and waste and introduction of new
technology.
(3) Establishment and continuation of Workplace Teams in
agreed priority areas and the identification of strategies to—
(a) define all aspects of the service being delivered and
in particular the—
(i) level of service currently provided;
(ii) level of demand for the service provided;
(iii) model of service delivery;
(iv) customer groups;
(v) service unit costs; and
(vi) issues impacting on the quality and level of
services provided;
(b) develop service standards which best meet the needs
of customers; and
(c) commence to develop key performance indicators
that facilitate the measurement of actual performance against best practice benchmarks.
(4) Commencement of pilot projects to assess the effectiveness of the application of new technologies in the delivery of
Hansard services, provided that a detailed analysis and costings
are made before any financial or policy commitment is made
to proceed with the implementation of such technology.
(5) Participation of staff in training programs consistent with
clause 20 of this Agreement.
Productivity Initiatives: Part 2
(1) The Employers and Employees will undertake or finalise the following productivity initiatives during the first twelve
(12) months of this Agreement. Continuation of those productivity initiatives that span the life of this Agreement.
(2) Continuation of those productivity initiatives identified
at Schedule 1, Part 1.
The ongoing development and performance of Workplace
Teams as reflected in the effective implementation of
workplace strategies identified pursuant to Schedule 1, Part
1(2) including, but not restricted to, the following—
(a) identifying options for the provision of services by
alternative means including technological innovation, improved resource management, innovative
work practices etc;
(b) evaluating options for the future delivery of services as to cost, quality, and responsiveness to
customers’ needs, and recommending preferred options for future implementation;
(c) applying key performance indicators in the measurement of actual performance against best practice
benchmarks;
(d) facilitating the open and transparent market testing
of services to Parliament where feasible and desirable;
(e) implementing the business plans and corporate plans
of the Parliament;
(f) accommodating staff within the expanded parliamentary precinct (including annexes) in a way that is
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consistent with the principles of Occupational Safety
and Health and promotes Employee effectiveness,
while increasing the net accommodation available
to members of the Parliament within the parliamentary precinct; and
(g) development of a productivity measurement matrix
to quantify productivity and efficiency gains which
may be revised from time to time by agreement.

Productivity Measurement
The parties agree to the following principles of productivity
measurement—
(1) The parties and Employees recognise that productivity improvement may take the form of a benefit
or improvement of service to customers of the Parliament without a direct quantifiable financial gain
to the Parliament.
(2) Productivity improvement is central to the success
of the enterprise bargaining process. The Employers and Employees will refine performance
measurement systems during the life of this Agreement and they may represent a combination of both
qualitative and quantitative measures.
(3) Performance measures should be developed taking
into account indicators including: outcome, output,
process, equity, efficiency, effectiveness and
quality.
SCHEDULE 2A: REMUNERATION SCALES
Parliamentary Officers—Salaries
Rates of Pay
EBA Salary EBA Salary EBA Salary
Per Annum Per Annum Per Annum
as at
upon
12 months
26/5/2000 Registration
after
Registration

Classification
LEVEL 1
Under 17 Years
12,681.64
17 Years
14,820.57
18 Years
17,286.92
19 Years
20,010.07
20 Years
22,471.07
21 Years or 1st Year 24,684.90
22 Years or 2nd Year 25,619.01
23 Years or 3rd Year 26,588.43
24 Years or 4th Year 27,595.30
25 Years or 5th Year 28,639.62
26 Years or 6th Year 29,723.53
27 Years or 7th Year 30,849.17
LEVEL 2
1st Year
31,918.10
2nd Year
32,737.72
3rd Year
33,600.14
4th Year
34,510.71
5th Year
35,464.08
LEVEL 3
1st Year
36,773.76
2nd Year
37,793.47
3rd Year
38,846.35
4th Year
39,925.98
LEVEL 4
1st Year
41,406.86
2nd Year
42,567.81
3rd Year
43,761.93
LEVEL 5
1st Year
46,061.36
2nd Year
47,616.07
3rd Year
49,231.77
4th Year
50,907.39
LEVEL 6
1st Year
53,602.72
2nd Year
55,435.63
3rd Year
57,331.67
4th Year
59,356.11
LEVEL 7
1st Year
62,461.25
2nd Year
64,609.81
3rd Year
66,946.69

EBA Salary
Per F/Night
12 months
after
Registration

13,062.09
15,265.19
17,805.53
20,610.37
23,145.20
25,425.45
26,387.58
27,386.08
28,423.16
29,498.81
30,615.24
31,774.65

13,442.54
15,709.80
18,324.14
21,210.67
23,819.33
26,165.99
27,156.15
28,183.74
29,251.02
30,358.00
31,506.94
32,700.12

515.04
601.91
702.07
812.67
912.62
1,002.53
1,040.47
1,079.84
1,120.73
1,163.14
1,207.16
1,252.88

32,875.64
33,719.85
34,608.14
35,546.03
36,528.00

33,833.19
34,701.98
35,616.15
36,581.35
37,591.92

1,296.29
1,329.58
1,364.60
1,401.58
1,440.30

37,876.97
38,927.27
40,011.74
41,123.76

38,980.19
40,061.08
41,177.13
42,321.54

1,493.49
1,534.91
1,577.67
1,621.51

42,649.07 43,891.27 1,681.66
43,844.84 45,121.88 1,728.81
45,074.79 46,387.65 1,777.30
47,443.20
49,044.55
50,708.72
52,434.61
55,210.80
57,098.70
59,051.62
61,136.79

48,825.04
50,473.03
52,185.68
53,961.83
56,818.88
58,761.77
60,771.57
62,917.48

1,870.69
1,933.83
1,999.45
2,067.50
2,176.97
2,251.41
2,328.41
2,410.63

64,335.09 66,208.93 2,536.74
66,548.10 68,486.40 2,624.00
68,955.09 70,963.49 2,718.91
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EBA Salary EBA Salary EBA Salary
Per Annum Per Annum Per Annum
as at
upon
12 months
26/5/2000 Registration
after
Registration

EBA Salary
Per F/Night
12 months
after
Registration

Classification
LEVEL 8
1st Year
2nd Year
3rd Year
LEVEL 9
1st Year
2nd Year
3rd Year
LEVEL 2/4
1st Year
2nd Year
3rd Year
4th Year
5th Year
6th Year

70,745.19 72,867.55 74,989.90 2,873.18
73,466.20 75,670.19 77874.172 2,983.68
76,840.98 79,146.21 81451.4388 3,120.74
81,054.64 83,486.28 85,917.92 3,291.87
83,900.84 86,417.87 88,934.89 3,407.47
87,148.29 89,762.74 92,377.19 3,539.36
31,918.10
33,600.14
35,464.08
37,793.47
41,406.86
43,761.93

32,875.64
34,608.14
36,528.00
38,927.27
42,649.07
45,074.79

33,833.19
35,616.15
37,591.92
40,061.08
43,891.27
46,387.65

1,296.29
1,364.60
1,440.30
1,534.91
1,681.66
1,777.30

SCHEDULE 2B: PARLIAMENTARY SUPPORT
SERVICES EMPLOYEES
Rates of Pay
EBA Salary EBA Salary EBA Salary EBA Salary
Per Fortnight Per Fortnight Per Fortnight Hourly
26/5/2000
upon
12 months 12 months
Registration
after
after
Registration Registration

Kitchenhands and Gardeners
1st year of service
905.23
2nd year of service 915.96
3rd year of service
925.06
Steward/Cleaner
1st year of service
950.42
2nd year of service 960.93
3rd year of service
969.55
Steward/Cleaner &
Rlg Bar Attendant
1st year of service
974.30
2nd year of service 985.31
3rd year of service
995.60
Cook (Cakes and Second)
1st year of service
1004.21
2nd year of service 1015.43
3rd year of service 1025.25
Assistant Chief Steward
1st year of service
1029.07
2nd year of service 1043.91
3rd year of service 1057.30
Horticulturist (Certificate)
1st year of service
1047.97
2nd year of service 1060.40
3rd year of service 1070.55
Tradesperson Cook
1st year of service
1098.16
2nd year of service 1108.22
3rd year of service 1117.06
Chef, Chief Steward
and Bar Attendant
1st year of service
1184.73
2nd year of service 1199.31
3rd year of service 1214.38
Foreperson of Horticulture
1st year of service
1152.94
2nd year of service 1164.41
3rd year of service 1174.21
Apprentice Cook
1st year of service
461.23
(42%)
2nd year of service 609.52
(55%)
3rd year of service
837.80
(75%)
4th year of service
983.01
(88%)
Chef
1st year of service
1276.43
2nd year of service 1382.81
3rd year of service 1397.88

932.39
943.44
952.81

959.54
970.92
980.56

12.6256
12.7752
12.9022

978.93
989.76
998.64

1007.45
1018.59
1027.72

13.2559
13.4024
13.5227

1003.53
1014.87
1025.47

1032.76
1044.43
1055.34

13.5889
13.7425
13.8860

1034.34
1045.89
1056.01

1064.46
1076.36
1086.77

14.0061
14.1626
14.2995

1059.94
1075.23
1089.02

1090.81
1106.54
1120.74

14.3528
14.5598
14.7466

1079.41
1092.21
1102.67

1110.85
1124.02
1134.78

14.6164
14.7898
14.9314

1131.10
1141.47
1150.57

1164.05
1174.71
1184.08

15.3164
15.4568
15.5800

1220.27
1235.29
1250.81

1255.81
1271.27
1287.24

16.5239
16.7272
16.9374

1187.53
1199.34
1209.44

1222.12
1234.27
1244.66

16.0805
16.2405
16.3771

475.07

488.90

6.4329

627.81

646.09

8.5012

862.93

888.07

11.6851

1012.50

1041.99

13.7104

1314.72
1424.29
1439.82

1353.02
1465.78
1481.75

17.8028
19.2866
19.4967
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Sous Chef
1st year of service
2nd year of service
3rd year of service
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1157.81
1199.92
1208.76

1192.54
1235.92
1245.02

1227.28
1271.92
1281.29

16.1484
16.7357
16.8590

SCHEDULE 3: GRIEVANCES
Parliamentary Grievance Resolution Policy
(1) Definition
A “grievance” is a formal complaint or expression of concern made by an Employee to a supervisor where the basis of
that complaint or concern is the Employee’s belief that he or
she has been subjected to unlawful, unfair or inequitable treatment including, but not limited to, employment and leave
arrangements, work practices, workplace conflicts, health or
safety issues, harassment or discrimination.
(2) Principles
(a) All grievances will be considered seriously and impartially.
(b) If possible, grievances should be resolved informally
and as quickly as possible by the parties directly involved.
(c) When grievances cannot be resolved by the persons
directly involved, the formal grievance process is to
be followed.
(d) Supervisors and managers will attempt to resolve
grievances within a reasonable time.
(3) Procedure for Dealing with an Informal Grievance
(a) Any Employee may refer a grievance to his or her
appropriate supervisor, or more senior manager.
(b) The grievance shall be referred as soon as practicable after the occurrence giving rise to the grievance
so as to enable its prompt resolution.
(c) Supervisors will try to resolve the grievance through
informal process within 10 working days.
(d) During the informal process the parties involved in
the grievance have the right to seek assistance from
appropriate persons, including Unions.
(4) Procedure for Dealing with a Formal Grievance
(a) When the informal process does not or is not likely
to satisfactorily resolve the grievance, any party directly involved may have the matter dealt with
through the formal grievance process.
(b) A formal grievance process shall be initiated in writing to a senior manager nominated by the
Departmental Head, either generally or in a particular case.
(c) During the formal process the parties to the grievance have the right to seek assistance from
appropriate persons, including Unions.
(d) The responsible manager will—
(i) obtain a broad outline of each involved party’s claims relating to the grievance;
(ii) attempt to agree with the parties involved on
a timetable for resolution of the grievance;
(iii) take brief notes;
(iv) maintain an appropriate level of confidentiality of the proceedings and ensure security of
records associated with the proceedings;
(v) initiate any inquiries considered necessary or
desirable to satisfactorily resolve the grievance; and
(vi) make a determination and inform the involved
parties in writing of the outcome of the grievance process and any decision made as a result.
Schedule 4: Code of Conduct
For Employees of the Parliament of Western Australia
Introduction
(1) This Code of Conduct outlines the standard of behaviour expected of all employees of the Parliament. It is designed
to help you understand your responsibilities and obligations,
and provide guidance if you are faced with an ethical dilemma
or conflict of interest in your work. In committing itself to
this Code of Conduct the Employers will provide the support
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and backing necessary to give employees the confidence to
act in conformity with the Code.
(2) Please familiarise yourself with this Code and observe
their provisions.
(3) A code of conduct cannot cover every situation. If you
are unsure of the appropriate action to take in a particular
situation, discuss the matter with your colleagues, supervisor
or your Head of Department. This may include acting on behaviour that you believe violates any law, rule or regulation,
or represents gross mismanagement, or endangers public health
or safety.
Personal and Professional Behaviour
(1) How should I serve the Parliament?
You have a principal responsibility to provide effective apolitical support and assistance, and a relevant and timely service
to the Parliament, its members, their staff, committees and
members of the public. You may hold views on particular
matters that differ from those of the elected Government or
the Opposition, but such views must not interfere with the
performance of your duties. This does not include industrial
action relating to terms and conditions of employment. Provide a service to the Parliament regardless of which political
party or parties are in office. Act in the best interests of the
Parliament rather than for the benefit of sectional interests.
Endeavour to provide assistance in a pro-active manner.
(2) What is expected of me?
Your supervisor is obliged to ensure that instructions given
to you are ethical, lawful and reasonable. You are expected to
promptly and correctly carry out duties pertaining to your
position or any other duty that you are lawfully expected to
perform.
If you have grounds for complaint, whether ethical or otherwise, arising out of those directions, you should discuss and
attempt to resolve the matter with your supervisor. If you are
still dissatisfied, you may lodge a personal grievance to have
the matter resolved. You must continue to carry out any lawful directions that you may be given until the matter is resolved.
Act with propriety and be able to demonstrate this in relation to any advice or service you give. You must be able to
justify any decisions you make.
Regularly review the way you carry out your duties in an
effort to identify improvements to administrative systems and
procedures to achieve optimal effectiveness, efficiency and
responsiveness.
Strive to attain value for public money, and avoid waste and
extravagance in the use of public resources.
Use organisational facilities and other physical resources
for their proper purpose and maintain them properly.
Obtain approval from your supervisor for the use of facilities such as computers, printers and photocopiers for study or
other legitimate, non-profit purposes.
Where possible you must seek prior approval before being
absent from duty. If you are unable to attend or you wish to be
released from duty owing to unforeseen circumstances, you
should ensure that the appropriate officer is notified at the
earliest opportunity. If you are absent (perhaps because of illness), you must attempt to report your absence to your
supervisor prior to the time you are expected to commence
duty, but certainly as soon as possible.
Your activities outside working hours must not diminish
public confidence in the Western Australian Parliament or your
ability to perform your duties.
(3) How can we help to ensure a safe working environment?
(a) Employer’s Responsibility
An employer must as far as practicable provide and
maintain a working environment where employees
are not exposed to hazards.
Employees have the right to refuse to work in a situation where they are at risk of injury or their health
may be adversely affected.
(b) Employee’s Responsibility
Employees must take reasonable care to ensure their
own health and safety and to avoid adversely affecting the health or safety of any other person in the
workplace through any act or omission.
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Any occupational hazard or accident resulting in
injury should be reported to your supervisor immediately. Incidents or hazards which may initially seem
minor should be reported in writing, as they may
worsen with time. Accidents involving motor vehicles during working hours must be reported to your
supervisor immediately.
If you are concerned about any aspect of safety in
the workplace, contact your supervisor or manager.
(4) How am I protected against discrimination and harassment?
The Employers consider it the right of every individual to
be treated fairly and with respect and to carry out his or her
job in an environment which promotes job satisfaction, maximises productivity, and provides economic security. Such an
environment is dependent on employees being free of all forms
of harassment and victimisation. You must not harass anyone
(sexually or otherwise) or discriminate on the grounds of, for
instance, sex; sexual preference; age; marital status; pregnancy;
the state of being a parent, childless or a de facto spouse; race;
colour; national extraction; lawful religious or political belief
or activity; or mental or physical impairment. The principles
of the Western Australian and the Commonwealth equal employment opportunity and anti-discrimination legislation are
fully supported.
(5) Can I consume alcohol or use drugs while at work?
The consumption of alcohol or the improper use of drugs or
other substances must not adversely affect your work performance or official conduct.
(6) Can I smoke while at work?
The Parliament has a policy which, broadly speaking, promotes the workplace as a non-smoking area. Your Departmental
Head will have a copy of the guidelines.
(7) What should I do if I am charged with a criminal offence?
Any criminal offence of which you have been found guilty
either prior to commencing, or during your parliamentary
employment, except where the offence is covered by a prescribed spent convictions scheme, must be reported to your
Head of Department. If you are charged with any criminal
offence punishable by imprisonment during your parliamentary employment, immediately advise your Head of
Department.
(8) How should I handle intellectual property?
Intellectual property can be some original research, training program, computer program or document which an officer
produces in the course of his or her duties. Since the Parliament has funded the officer’s time during the development of
the intellectual property, the rights and benefits from that intellectual property should accrue to the Parliament.
(9) What happens if I attend court?
Should you be summoned or called as a witness or juror in
a court of law or any legally constituted inquiry, advise your
Head of Department immediately and, unless otherwise exempted, attend the court or inquiry as specified.
Some staff may be exempted from jury duty under the Juries Act 1957. The sittings of the Parliament have a greater
priority to your services than the courts and an excuse from
service, for that reason, may be sought by your Head of Department during sitting periods.
If attending in an official capacity, under a subpoena or order, to give evidence or to produce papers in any court, you
are required to pay any fees you receive to your Departmental
budget. Provide an account and vouchers of all the necessary
expenses, if any, incurred in the performance of such duty to
your Head of Department.
(10) Can I participate in seminars and related activities?
Obtain the prior approval of your Head of Department before addressing or chairing seminars organised by professional
conference organisers.
Pay any fee received for any seminar participation in your
professional capacity to your Departmental budget, unless you
are specifically exempted in writing from this requirement by
your Head of Department.
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(11) Can I keep fees for the performance of official duties?
No. You may receive a fee for performing a function as part
of your official duties, such as lecture fees or as a result of
your employment in the Parliament. This fee must be paid
into your Departmental budget.
(12) Can I accept gifts and favours?
You should not seek or accept favours or gifts, unless of a
token nature, for services performed in connection with your
official duties. Included in this category are gifts in kind, such
as free accommodation or travel or entertainment vouchers
whether for you or members of your family. The general principle to be followed is that you should not seek or accept
favours or gifts from anyone who could benefit by influencing you.
(13) How can I prevent patronage or favouritism?
You must not use your position to obtain a private benefit
for someone else. Your decisions must not be improperly influenced by family or other personal relationships.
(14) How should I handle financial matters?
Ensure that in financial matters, including the handling of
moneys, there is full accountability in relation to any advice
or transaction in which you may be involved. If you have financial responsibilities, observe the relevant legislative and
regulatory requirements.
Use and Release of Information
(1) Can I make a public comment?
Public comment includes public speaking engagements,
comments on radio and television and expressing views in
letters to the newspapers or in books, journals or notices where
it might be expected that the publication or circulation of the
comment will spread to the community at large.
As a member of the community, you have the right to make
public comment and enter into public debate on political and
social issues. However, there are circumstances in which public comment is inappropriate, unless specifically authorised
by the Presiding Officers or the Head of your Department. No
comment is to be made on any matter to do with your work or
the work of the Parliament without the express approval of
your Head of Department. These include circumstances
where—
(a) the implication that the public comment, although
made in a private capacity, is in some way an official comment on Government/Opposition policy or
programs; and
(b) an employee is directly involved in advising or directing the implementation or administration of
policy, and public comment would compromise the
employee’s ability to do so.
Any public comment or behaviour should not compromise
your ability to serve the Parliament in an apolitical manner.
(2) How should I handle official information?
You must not use or communicate official information for
other than official purposes without the permission of your
Head of Department (except where such information has already been made available officially to the public). This
includes leaking information to the media. You must not take
improper advantage of any information gained in the course
of your employment. You may disclose official information
that is normally given to members of the public seeking that
information. However, if you are in any doubt when responding to a request for information, you should seek advice from
your Head of Department.
Only disclose other official information or documents acquired in the course of your parliamentary employment when
required to do so by law, in the course of duty, when called to
give evidence in court, or when proper authority has been
given. In such cases your comments should be confined to
factual information and should not express opinion on official policy or practice.
If required to give evidence in court on parliamentary matters, seek the advice of your Head of Department or Presiding
Officer on whether or not parliamentary privilege applies to
any evidence which you might otherwise give.
If you believe an aspect of policy or administration may
have unforeseen consequences or otherwise requires review,
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then bring it to the attention of your supervisor or other appropriate authority.
(3) How should I treat private information?
It may be that you have access to personal information relating to other employees or members of the public. This
information will have been provided to your Department on
the understanding that it will be used only for a specific purpose and will remain confidential.
You must store this information securely, and not disclose it
to any person except in the course of your official duties.
Unethical Behaviour
(1) What should I do about unethical behaviour?
Report any unethical behaviour or wrongdoing by any other
employee to an appropriate senior officer. This may include
behaviour that you believe violates any law, rule or regulation, or represents gross mismanagement, or is a danger to
public health or safety.
You will be protected against discrimination for reporting
unethical behaviour or wrongdoing unless your allegation is
both false and not made in good faith.
Corruption
(1) What is corruption in the workplace?
The Australian Legal Dictionary describes corruption as
“generally any conduct, where in return for a consideration, a
person does or neglects to do, an act in contravention of his or
her public duties”.
Corruption in the workplace is a very serious matter. If you
think corruption has occurred or is occurring in the workplace,
you are obliged to report it. The Anti-Corruption Commission
Act provides a mechanism for reporting corrupt activities.
Anyone in the community can report matters to the Anti-Corruption Commission (ACC). The details of such reports are
kept confidential. The reporting of corrupt activities is an extremely sensitive issue and the ACC may be contacted for
advice on the procedures involved.
Parliamentary Committees
(2) How should I give information and evidence to Parliamentary Committees?
If you are asked to appear before a Parliamentary Committee you should inform your Head of Department. Information
sought by Committees should be provided subject to direction given by the Presiding Officers or your Head of
Department. Official witnesses should be co-operative and
frank when giving factual information. You are not expected
to answer questions—
(a) seeking your personal views on Government or Opposition policy;
(b) seeking details of matters relating to a decision or
possible decision of the Presiding Officers, unless
those details have already been made public or the
giving of such evidence has been approved; or
(c) requiring a personal judgment on the administration
of the Western Australian Parliament.
If you are directed to answer a question falling within the
coverage of the categories listed above, seek a deferral until
you can discuss the matter with the Presiding Officers or your
Head of Department as appropriate. Alternatively, you can
request that the answer to the particular question be reserved
for submission in writing.
Conflict of Interest
(1) How can I avoid a conflict of interest?
A conflict of interest with official duties may arise for various reasons and, as an individual, you may have private
interests that from time to time conflict with your duties as a
Parliamentary employee. However, there is a reasonable public expectation that where such conflict occurs it will be
resolved in favour of the public interest rather than your own.
Disclose potential conflicts of interest to your supervisor or
Head of Department when dealing in the course of official
duties with relatives, close friends or business acquaintances.
You should neither buy nor sell shares in a company at a
time when you possess confidential information gained by
your employment that could, if publicly disclosed, affect the
value of such shares.
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It is not possible to define all potential areas of conflict of
interest and if you are in doubt as to whether a conflict exists,
seek advice from your Head of Department. In some circumstances, the appearance of a conflict of interest could itself
jeopardise your public integrity. You are required to declare to
your Head of Department any conflict of interest that arises
or is likely to arise. You should stand down from any decision
making process where such a conflict might occur.
Immediately report to your Head of Department any circumstances where an offer of a benefit or gift is made,
regardless of whether it is accepted, if you think that such
circumstances involve an attempt to induce favoured treatment.
Where a gift is given without your prior knowledge or consent or where a gift is given as a token of goodwill to the
State, inform your Head of Department as soon as possible.
Gifts of more than token value remain the property of the
Department.
Organisations vary in their policies on accepting gifts and
benefits depending on the nature of their business. It is expected, however, that token gifts in the nature of souvenirs,
mementos or symbolic items of low material value may be
accepted in circumstances approved by your Head of Department.
Outside Employment
(1) Can I also work outside the Parliament?
You must not engage in outside employment or in the conduct of a business, trade or profession if it will or may result
in a conflict of interest or adversely affect your work performance or official conduct. You must inform your Head of
Department of any outside employment or business, trade or
profession that you are engaged in or intend engaging in.
Signatures of Parties
Signed for and on behalf of
Civil Service Association of Western Australia Incorporated
Toni Beverley Walkington
Toni Walkington (signed)
Full Name
Signature
Date _28__/_12__/_2000_
Signed for and on behalf of
Media, Entertainment and Arts Alliance of Western
Australia (Union of Employees)
Steven J. Shaw
Full Name

S J Shaw (signed)
Signature
Date __02_/_01__/_01__

Signed for and on behalf of
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch
Dave Kelly
D Kelly (signed)
Full Name
Signature
Date _02__/__01_/__01_
Signed for and on behalf of the Employer
George Cash (signed)
Full Name
Signature
Date __19_/_12__/_2000_
George J Strickland (signed)
Full Name
Signature
Date _19__/__12_/__00_
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QUALITY ASSURED PROJECTS/BLPPU AND THE
CMETU COLLECTIVE AGREEMENT 2000.
No. AG152 of 2000.
2000 WAIRC 00025
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS , CONSTRUCTION,
MINING, ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH V VALK
COMPUTER SYSTEMS PTY LTD
TRADING AS QUALITY ASSURED
PROJECTS
CORAM
COMMISSIONER J F GREGOR
DELIVERED
TUESDAY, 11 JULY 2000
FILE NO/S
APPLICATION No. AG 152 OF 2000
_________________________________________________________________________________

Result
Representation
Applicant/
Appellant
Respondent

The Agreement has now been registered.

Ms J Harrison on behalf of the applicant.
No appearance on behalf of the
respondent.

__________________________________________________________________________

Quality Assured Projects/BLPPU and The CMETU
Collective Agreement 2000
Order.
HAVING heard Mr P Joyce on behalf of the (Applicant) and
there being no appearance on behalf of the (Respondent), and
by consent, the Commission pursuant to the powers conferred
on it under the Industrial Relations Act, 1979 hereby orders—
THAT the agreement made between Quality Assured
Projects/BLPPU and the CMETU Collective Agreement
2000 to be registered in terms of the following schedule
as an Industrial Agreement and replaces Quality Assured
Projects/BLPPU and the CMETU Collective Agreement
No. AG 264 of 1997.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
———

Clause No.
Drug & Alcohol, Safety & Rehabilitation Program ... 20
Clothing & Safety Footwear ...................................... 21
Income Protection ...................................................... 22
Accident Pay .............................................................. 23
Union Membership ..................................................... 24
Y2K ............................................................................ 25
Signatories to the Agreement ..................................... 26
Appendix A—Drug & Alcohol, Safety and Rehabilitation
Appendix B—Site Allowance
3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Valk Computer Systems
Pty Ltd T/A Quality Assured Projects (hereinafter referred to
as “the company”), the Western Australian Builders’ Labourers,
Painters and Plasterers Union of Workers and the Construction
Mining Energy Timberyards Sawmills and Woodworkers
Union of Australia—WA Branch (hereinafter referred to as
“the unions”) and all employees of the company eligible to be
members of the unions.
4.—APPLICATION
This agreement shall apply to all employees of the company engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition of buildings or
other structures of any kind whatsoever. However, when employees are undertaking work in the employer’s yard, the wages
and conditions shall be as agreed between the parties.
This agreement shall apply in Western Australia only. There
are approximately 2 employees covered by this agreement.
5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read
and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (hereinafter referred to as “the award”).
2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agreement shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.
6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay period commencing on or after November 1st 1999 and shall
remain in force until the 1st of November, 2002.
7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid
according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)

Schedule.
1.—TITLE
This agreement shall be known as the Quality Assured
Projects / BLPPU and the CMETU Collective Agreement
2000.
2.—ARRANGEMENT
Clause No.
Title ............................................................................... 1
Arrangement ................................................................. 2
Parties and Persons Bound ........................................... 3
Application ................................................................... 4
Relationship to Parent Award ....................................... 5
Period of Operation ...................................................... 6
Classification Structures & Rates of Pay ..................... 7
Industry Standards ........................................................ 8
Sick Leave .................................................................... 9
Negotiation of a Subsequent Agreement .................... 10
Application of Project Agreements ............................ 11
Fares and Travelling Allowance ................................. 12
Seniority ..................................................................... 13
All In Payments .......................................................... 14
Pyramid Sub-Contracting ........................................... 15
Dispute Settlement Procedure .................................... 16
Safety Dispute Resolution .......................................... 17
Amenities ................................................................... 18
Training and Related Matters ..................................... 19
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Previous
EBA Rate
Hourly
Rate $

Labourer Group 1
Labourer Group 2
Labourer Group 3
Plaster, Fixer
Painter, Glazier
Signwriter
Carpenter/Roofer
Bricklayer
Refractory
Bricklayer
Stonemason
Rooftiler
Marker/Setter Out
Special Class T

1st November 1st November 1st November
1999
2000
2001
Hourly
Hourly
Hourly
Rate $
Rate $
Rate $

17.15
16.56
16.12
17.82
17.42
17.80
17.93
17.75

18.01
17.39
16.93
18.71
18.29
18.69
18.85
18.63

18.91
18.26
17.78
19.65
19.20
19.62
19.79
19.61

19.86
19.17
18.67
20.63
20.16
20.63
20.78
20.59

20.38
17.93
17.62
18.46
18.69

21.40
18.82
18.50
19.38
19.62

22.47
19.76
19.43
20.35
20.61

25.59
20.75
20.40
21.37
21.64

APPRENTICE RATES
Previous
1st
1st
1st
EBA November November November
Rate
1999
2000
2001
Hourly
Hourly
Hourly
Hourly
Rate
Rate
Rate
Rate
$
$
$
$

Plasterer, Fixer
Year 1
Year 2 (1/3)
Year 3 (2/3)
Year 4 (3/3)

7.48
9.81
13.37
15.69

7.86
10.29
14.03
16.46

8.25
10.81
14.74
17.29

8.66
11.35
15.47
18.15
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Previous
1st
1st
1st
EBA November November November
Rate
1999
2000
2001
Hourly
Hourly
Hourly
Hourly
Rate
Rate
Rate
Rate
$
$
$
$

Painter. Glazier
Year 1 (.5/3/5)
7.32
Year 2 (1/3), (1.5/3.5) 9.58
Year 3 (2/3), (2.5/3.5) 13.06
Year 4 (3/3), (3.5/3.5) 15.33

7.68
10.06
13.72
16.10

8.06
10.56
14.40
16.90

8.47
11.09
15.12
17.74

Signwriter
Year 1 (.5/3.5)
Year 2 (1/3, 1.5/3.5)
Year 3 (2/3. 2.5/3.5)
Year 4 (3/3, 3/5/3.5)

7.48
9.78
13.35
15.66

7.85
10.28
14.02
16.45

8.24
10.79
14.72
17.27

8.66
11.35
15.47
18.15

Carpenter/Roofer
Year 1
Year 2 (1/3)
Year 3 (2/3)
Year 4 (3/3)

7.54
9.86
13.45
15.78

7.92
10.37
14.14
16.59

8.31
10.88
14.84
17.42

8.73
11.43
15.59
18.29

Bricklayer
Year 1
Year 2 (1/3)
Year 3 (2/3)
Year 4 (3/3)

7.46
9.76
13.31
15.62

7.82
10.25
13.97
16.39

8.24
10.79
14.71
17.26

8.65
11.32
15.44
18.12

Stonemason
Year 1
Year 2 (1/3)
Year 3 (2/3)
Year 4 (3/3)

7.54
9.86
13.45
15.78

7.92
10.37
14.14
16.59

8.31
10.88
14.84
17.42

8.73
11.43
15.59
18.29

Rooftiler
6 months
10.04
10.54 11.07
11.62
2nd 6 months
11.04
11.59 12.17
12.78
Year 2
12.90
13.55 14.23
14.94
Year 3
15.14
15.90 16.70
17.54
3. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.
4. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.
5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.
Date
CPI Limit
Additional Payment
June 2001
5%
1% (paid 1/9/2001)
June 2001
6%
2% (paid 1/9/2001)
June 2002
5%
1% (paid 1/9/2002)
June 2002
6%
2% (paid 1/9/2002)
8.—INDUSTRY STANDARDS
Redundancy
The company shall increase redundancy contributions on
behalf of each employee to the following sums on a weekly
basis—
Rate on signing
$50
Rate as of 1/05/2001
$60
Superannuation
(i) The Company will make a payment of $60 per week per
employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.
The Company will advise all employees subject to the Agreement of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.
Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Building Unions Superannuation Scheme (the “C+BUSS”).
In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
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employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.
In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.
(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification allowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, leading hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work undertaken during ordinary hours of work, including fares and travel.
9.—SICK LEAVE
For sick leave accrued after the date of signing this agreement the following will apply—
(a) The Company’s employees shall have the option of
converting 100% of accrued sick leave entitlement
to a cash payment on termination
(b) If an employee who has been terminated by the Company without exercising the above option is
re-engaged within a period of six months, the unpaid balance of sick leave shall continue from the
date of re-engagement.
(c) Where the Company has signed a previous Agreement with the Union that also allowed for the
conversion to cash payment on termination for accrued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.
(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.
(e) Employees shall have the option of converting to a
cash payment all sick leave entitlements over 5 days.
Payment shall be made on the last pay period prior
to the Christmas closedown.
10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT
The parties agree to commence negotiations for a new collective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to conclude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.
11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in
the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agreement to which the union is a party exists that provides for
higher rates of pay and conditions.
2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.
12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment
shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.
13.—SENIORITY
1. The parties agree the continuity of employment is desirable wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.
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2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.
3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.
4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is reengaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.
14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in
payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.
2. It is agreed that where a breach of this clause is discovered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the commencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.
3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be notified when specialist sub-contractors are to be engaged.
15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of
a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-contractor.
2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.
3. Further provided that when a sub-contract is let for labour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.
4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.
5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further between the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.
16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should
be dealt with as close to its source as possible.
2. An employee or the union delegate should initially submit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representative of the company.
3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.
4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.
5. Whilst the above procedures are being followed work
should continue as normal.
6. This procedure is to be followed in good faith and without unreasonable delay by any party.
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7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the parties—
• referred to the Western Australian Industrial Relations Commission for conciliation and if required
arbitration. The Commissions decision will be accepted by all parties subject to legal rights of appeal;
or
• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the
parties, for determination.
8. This dispute settlement procedure does not apply to health
and safety issues.
17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe
operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The company recognises its responsibilities to provide a safe and
healthy workplace.
2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.
3. No person shall dismiss a safety complaint. Any complaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—
(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety representative.
(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.
(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.
(iv) While there is disagreement on the ruling of the company safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.
(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to undertake an inspection of the disputed area for the
purpose of resolving any such matter.
(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolution of the dispute.
(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.
(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.
(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.
18.—AMENITIES
1. The parties agree that it is the responsibility of the company to ensure that the amenities prescribed by the Award are
provided as a minimum. Where, however, that standard is not
maintained due to an action or event beyond the control of the
company, the union agrees that the company should be allowed reasonable time in which to rectify the problem. If the
company acts promptly to rectify the problem, there should
be no interruption to work from industrial stoppages, bans
and limitations.
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2. In all instances, the following procedure shall be observed.
3. A uniformly high standard of amenities and facilities such
as ablution blocks, change rooms, crib sheds, etc. shall be
provided.
4. All Sheds shall be weatherproof and soundly constructed
to an approved standard with sufficient windows and doors,
adequate ventilation and lighting. They must have a floor above
ground level and be lined on ceilings and walls.
5. Mess Shed/s fitted with fly screens are provided for exclusive use of workers and not for the storage of employers’
equipment, tools and materials.
6. Shed/s shall provide not less that 0.75 square metres of
floor space per person employed at any one time, provided
that the area be not less than 4.65 square metres. Fixtures,
other than tables and chairs, shall not be included when calculating floor space.
7. Where 5 or more persons are employed at one time, the
floor area shall not be less than 9 square metres.
8. Adequate facilities are to be provided for warmth and for
drying clothes eg. strip heaters.
9. Provided that 20 or more persons are employed on the
site at any one time, the employer shall provide a separate
shed or sheds for messing, which shall be of such dimension
as to provide not less than 0.75 square metres of floor space
per person.
10. Where less than 20 persons are employed on site, Regulation 3.20—Workplace Facilities of the Occupational Safety
and Health Regulations 1996 shall apply to provisions of
messing and changing facilities.
11. In the changing facilities, separate clothes-hanging facilities for each person employed are to be provided (coat hooks
only to be used).
12. In the changing facilities, sufficient seating accommodation for the changing of work apparel is to be provided.
13. In the messing facilities, sufficient tables with fixed
washable laminated or vinyl surface, and seating for the taking of meals, are to be provided.
14. Food warming facilities to be supplied, together with a
supply of cool, clean water conveniently accessible, as well
as boiling water at meal/rest breaks.
15. Receptacle for garbage with bin liner and rat and fly
proof is to be supplied in mess area, and emptied regularly.
16. A washable vinyl floor surface in all facilities is to be
provided.
17. Shelving is to be supplied in the mess shed for storage
(cups, lunch bags, etc).
18. All facilities are to be cleaned and disinfected on a regular basis.
19. All mess sheds shall be supplied with reverse cycle airconditioning.
20. Toilet blocks shall be soundly constructed and roofed
with weatherproof material. The floor of each toilet shall be
well-drained and constructed of concrete, bricks and cement,
or other approved materials which shall be impervious to water.
Every toilet shall be well lighted by natural or artificial light
and shall be ventilated. Each toilet shall have a hinged door,
capable of being fastened on the inside, lift seats/flaps and
toilet paper.
21. Where practicable, toilets to be connected to sewerage
before commencement of the job.
22. Toilet/urinal location to be conveniently accessible to
employees, but not so close as to cause a nuisance to those
persons.
23. Where necessary, portable water seal toilets of an approved standard are to be provided and regularly serviced.
24. Conveniently accessible toilets and urinals are to be distributed every 5th floor on multi-storey constructions.
25. Toilets and urinals are to be washed daily with disinfectant and kept in clean, hygienic condition.
26. Adequate washing facilities, suitably drained, and was
basins/troughs are to be supplied with running water.
27. Soap and towels are to be supplied.
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28. The following toilet/urinal ratio shall be applied in respect to all employees—
Employees
Toilets
Urinals
1-5
1
Nil
6-10
1
1
11-20
2
2
21-35
3
4
36-50
4
6
51-75
5
7
76-100
6
8
NB. For each additional 20 persons or part thereof up to
200 persons or part thereof up to 200 persons, one additional
urinal and one additional toilet is required. For each additional 35 persons or part thereof in excess of 200 persons, one
additional urinal and one additional toilet is required. If a slab
urinal is provided, each 600mm shall be regarded as one
urinal.
19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 November 2001.
2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year prorata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.
The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.
The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.
An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.
For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.
Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.
3. The Company will actively encourage employees to seek
formal recognition of their skills (recognition of prior learning), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights
Certificates.
20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM
The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.
21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee
by the Company, upon the completion of five working days.
(a) 1 pair safety boots, to be replaced on a fair wear and
tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair
wear and tear basis.
(c) 1 bluey jacket for each employee employed during
the period 1 April to 31 October. (One issued per
year)
2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.
22.—INCOME PROTECTION
The Company agrees to insure employees covered by this
Agreement for injury and sickness. The scheme is to be negotiated between the parties.
23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay
where the employee receives an injury for which weekly
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payments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’
Compensation and Rehabilitation Act 1981, as amended.
2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compensation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s ordinary wage under this Agreement.
3. The Company shall pay accident pay during the incapacity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.
24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all employees covered by the agreement, to be financial members of
the Unions.
25.—Y2K
On the following key dates the Company will issue written
records of accrued entitlements to each employee. The accrued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anniversary date—
• 31 December 1999
• 28 February 2000
• 31 December 2000
• 28 February 2001
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(f) A worker having problems with alcohol and or other
drugs—
• Will not be sacked if he/she is willing to get
help.
• Must undertake and continue with the recommended treatment to maintain the protection
of this program.
• Will be entitled to sick leave or leave without
pay while attending treatment.
4. IMPLEMENTATION
To assist with the adoption and implementation with this
policy the company will—
(a) Clearly state its endorsement of the BTG Drug and
Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a
representative of the BTG Drug and Alcohol Program to address a meeting of employees to discuss
and endorse the program.
(c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety committee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties to this agreement
and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sector of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.
2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any industrial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.
3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a
safety hazard to themselves and all other persons in the
workplace.

4. Site Allowance Formula
At the commencement of a project the particular site allowance to apply shall be determined in accordance with the
following formula—

BLPPU

26.—SIGNATORIES
Mr K Reynolds
Common seal over
name.
Date: 13/06/00

CMETU

Mr J McDonald

Common seal over
name

Date: 13/06/00
The Company: Mr D Spelt
Date: 02/06/00

Common Seal

2. FOCUS
* Site safety and the involvement of the site safety committee
* Peer intervention and support
* Rehabilitation
3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or
alcohol will not be allowed to work until that person
can work in a safe manner.
(b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer representatives.
(c) There will be no payment of lost time to a person
unable to work in a safe manner.
(d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.
(e) For the purposes of disciplinary action a warning
shall be effective for a period of 12 months from the
date of issue.

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value
Site Allowance
Up to $520,000
NIL
Above $520,000 to $2.17m $1.90
Above $2.17m to $4.55m
$2.25
Over $4.55m
$2.85
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value
Up to $520,000
Above $520,000 to $2.17m
Above $2.17m to $4.55m
Over $4.55m

Site Allowance
NIL
$1.70
$1.90
$2.45

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value
Site Allowance
Up to $520,000
NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m
$1.90
Over $4.55m
$2.45
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Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value
Site Allowance
Up to $520,000
NIL
Above $520,000 to $2.17m $1.60
Above $2.17 m to $4.55m $1.80
Over $4.55m
$2.05
The site allowance on projects which are a combination of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.
4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as
defined)
Project Contractual Value
Site Allowance
Up to $1 m
NIL
Above $1 m to $2.17m
$1.30
Above $2.17m to 6m
$1.60
Above $6m to $11.98m
$1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m
$2.55
“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the PerthFremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.
“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.
Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the boundary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.
“Project Contractual Value”—shall be deemed to mean the
value of all tendered work which falls under the scope of the
principal contractor’s contract.
5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the preceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the nearest five cents.
6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.
7. The agreed site allowance once set pursuant to this agreement shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signatories. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.
8. It is acknowledged that on certain projects a site agreement may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—
– Disputes Procedures
– Occupational Health and Safety Procedures
– Demarcation Procedures
– First Aid Provisions and On-Site Amenities
and the union will not unreasonably refuse to continue to discuss such matters if raised by the principal contractor.
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9. This agreement does not apply to resource development
projects or civil and engineering projects.
10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discussions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.
11. It is a term of this agreement that all site allowance agreements entered into prior to this date will be honored by all
parties and will continue to apply for the life of the particular
project.
12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.
13. Productivity Allowance
In return to increase productivity and/or timely completion
of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.
14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per
hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).
15. Provision of Canteen
It is agreed that canteen accommodation shall be provided
where a project exceeds $35 million in values and where the
operation of the canteen is financially self supporting in respect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.
16. Provision of Nurse
It is agree that a qualified nurse shall be engages where the
forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstanding that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The requirement for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.
17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.
18. Application to Apprentices
The rates prescribed in this agreement shall apply to all apprentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enterprise Bargaining Agreement, being—
1st year
42%
2nd year
55%
3rd year
75%
4th year
88%
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REO CRAFT/BLPPU AND THE CMETU
COLLECTIVE AGREEMENT 2000.
No. AG150 of 2000.
2000 WAIRC 00027
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS , CONSTRUCTION,
MINING, ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH V MEL
HOPA AND LOUISE HOPA TRADING
AS REO CRAFT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
TUESDAY, 11 JULY 2000
FILE NO/S
APPLICATION AG 150 OF 2000
________________________________________________________________________________

Result
Representation
Applicant/
Appellant
Respondent

Registered Agreement by Consent

Mr P Joyce for the applicant
No appearance on behalf of the
respondent

_________________________________________________________________________

Reo Craft/BLPPU and the CMETU Collective
Agreement 2000.
Order.
HAVING heard Mr P Joyce on behalf of (the applicant) and
there being no appearance on behalf of (the respondent) and
by consent, the Commission pursuant to the powers conferred
on it under the Industrial Relations Act, 1979 hereby orders—
THAT the agreement made between Reo Craft/BLPPU
and the CMETU to be registered in terms of the following schedule as an Industrial Agreement and replaces Reo
Craft /BLPPU and the CMETU Collective Agreement
1999 No AG 29 of 1998.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

Clause No.
Accident Pay .............................................................. 23
Union Membership ..................................................... 24
Y2K ............................................................................ 25
Signatories to the Agreement ..................................... 26
Appendix A—Drug & Alcohol, Safety and Rehabilitation
Appendix B—Site Allowance
3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Mel Hopa and Louse
Hopa Trading As Reo Craft (hereinafter referred to as “the
company”), the Western Australian Builders’ Labourers, Painters and Plasterers Union of Workers and the Construction
Mining Energy Timberyards Sawmills and Woodworkers
Union of Australia—WA Branch (hereinafter referred to as
“the unions”) and all employees of the company eligible to be
members of the unions.
4.—APPLICATION
This agreement shall apply to all employees of the company engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition of buildings or
other structures of any kind whatsoever.
This agreement shall apply in Western Australia only. There
are approximately 4 employees covered by this agreement.
5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read
and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (hereinafter referred to as “the award”).
2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agreement shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.
6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay period commencing on or after November 1st 1999 and shall
remain in force until the 1st of November, 2002.
7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid
according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)
Previous
EBA Rate
Hourly
Rate $

———
Schedule.
1.—TITLE
This agreement shall be known as the Reo Craft/BLPPU
and the CMETU Collective Agreement 2000.
2.—ARRANGEMENT
Clause No.
Title ............................................................................... 1
Arrangement ................................................................. 2
Parties and Persons Bound ........................................... 3
Application ................................................................... 4
Relationship to Parent Award ....................................... 5
Period of Operation ...................................................... 6
Classification Structures & Rates of Pay ..................... 7
Industry Standards ........................................................ 8
Sick Leave .................................................................... 9
Negotiation of a Subsequent Agreement .................... 10
Application of Project Agreements ............................ 11
Fares and Travelling Allowance ................................. 12
Seniority ..................................................................... 13
All In Payments .......................................................... 14
Pyramid Sub-Contracting ........................................... 15
Dispute Settlement Procedure .................................... 16
Safety Dispute Resolution .......................................... 17
Amenities ................................................................... 18
Training and Related Matters ..................................... 19
Drug & Alcohol, Safety & Rehabilitation Program ... 20
Clothing & Safety Footwear ...................................... 21
Income Protection ...................................................... 22
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Labourer Group 1
Labourer Group 2
Labourer Group 3
Plaster, Fixer
Painter, Glazier
Signwriter
Carpenter/Roofer
Bricklayer
Refractory
Bricklayer
Stonemason
Rooftiler
Marker/Setter Out
Special Class T

1st November 1st November 1st November
1999
2000
2001
Hourly
Hourly
Hourly
Rate $
Rate $
Rate $

17.15
16.56
16.12
17.82
17.42
17.80
17.93
17.75

18.01
17.39
16.93
18.71
18.29
18.69
18.85
18.63

18.91
18.26
17.78
19.65
19.20
19.62
19.79
19.61

19.86
19.17
18.67
20.63
20.16
20.63
20.78
20.59

20.38
17.93
17.62
18.46
18.69

21.40
18.82
18.50
19.38
19.62

22.47
19.76
19.43
20.35
20.61

25.59
20.75
20.40
21.37
21.64

APPRENTICE RATES
Previous
1st
1st
1st
EBA November November November
Rate
1999
2000
2001
Hourly
Hourly
Hourly
Hourly
Rate
Rate
Rate
Rate
$
$
$
$

Plasterer, Fixer
Year 1
Year 2 (1/3)
Year 3 (2/3)
Year 4 (3/3)

7.48
9.81
13.37
15.69

7.86
10.29
14.03
16.46

8.25
10.81
14.74
17.29

8.66
11.35
15.47
18.15

Painter. Glazier
Year 1 (.5/3/5)
7.32
Year 2 (1/3), (1.5/3.5) 9.58
Year 3 (2/3), (2.5/3.5) 13.06
Year 4 (3/3), (3.5/3.5) 15.33

7.68
10.06
13.72
16.10

8.06
10.56
14.40
16.90

8.47
11.09
15.12
17.74
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Previous
1st
1st
1st
EBA November November November
Rate
1999
2000
2001
Hourly
Hourly
Hourly
Hourly
Rate
Rate
Rate
Rate
$
$
$
$

Signwriter
Year 1 (.5/3.5)
Year 2 (1/3, 1.5/3.5)
Year 3 (2/3. 2.5/3.5)
Year 4 (3/3, 3/5/3.5)

7.48
9.78
13.35
15.66

7.85
10.28
14.02
16.45

8.24
10.79
14.72
17.27

8.66
11.35
15.47
18.15

Carpenter/Roofer
Year 1
Year 2 (1/3)
Year 3 (2/3)
Year 4 (3/3)

7.54
9.86
13.45
15.78

7.92
10.37
14.14
16.59

8.31
10.88
14.84
17.42

8.73
11.43
15.59
18.29

Bricklayer
Year 1
Year 2 (1/3)
Year 3 (2/3)
Year 4 (3/3)

7.46
9.76
13.31
15.62

7.82
10.25
13.97
16.39

8.24
10.79
14.71
17.26

8.65
11.32
15.44
18.12

Stonemason
Year 1
Year 2 (1/3)
Year 3 (2/3)
Year 4 (3/3)

7.54
9.86
13.45
15.78

7.92
10.37
14.14
16.59

8.31
10.88
14.84
17.42

8.73
11.43
15.59
18.29

Rooftiler
6 months
2nd 6 months
Year 2
Year 3

10.04
11.04
12.90
15.14

10.54
11.59
13.55
15.90

11.07
12.17
14.23
16.70

11.62
12.78
14.94
17.54

3. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.
4. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.
5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.
Date
June 2001
June 2001
June 2002
June 2002

CPI Limit
5%
6%
5%
6%

Additional Payment
1% (paid 1/9/2001)
2% (paid 1/9/2001)
1% (paid 1/9/2002)
2% (paid 1/9/2002)

8.—INDUSTRY STANDARDS
Redundancy
The company shall increase redundancy contributions on
behalf of each employee to the following sums on a weekly
basis—
Rate on signing
$50
Rate as of 1/05/2001
$60
Superannuation
(i) The Company will make a payment of $60 per week per
employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.
The Company will advise all employees subject to the Agreement of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.
Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Building Unions Superannuation Scheme (the “C+BUSS”).
In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.
In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
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the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.
(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification allowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, leading hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work undertaken during ordinary hours of work, including fares and travel.
9.—SICK LEAVE
For sick leave accrued after the date of signing this agreement the following will apply—
(a) The Company’s employees shall have the option of
converting 100% of accrued sick leave entitlement
to a cash payment on termination
(b) If an employee who has been terminated by the Company without exercising the above option is
re-engaged within a period of six months, the unpaid balance of sick leave shall continue from the
date of re-engagement.
(c) Where the Company has signed a previous Agreement with the Union that also allowed for the
conversion to cash payment on termination for accrued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.
(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.
(e) Employees shall have the option of converting to a
cash payment all sick leave entitlements over 5 days.
Payment shall be made on the last pay period prior
to the Christmas closedown.
10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT
The parties agree to commence negotiations for a new collective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to conclude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.
11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in
the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agreement to which the union is a party exists that provides for
higher rates of pay and conditions.
2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.
12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment
shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.
13.—SENIORITY
1. The parties agree the continuity of employment is desirable wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.
2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.
3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
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caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.
4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is reengaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.
14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in
payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.
2. It is agreed that where a breach of this clause is discovered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the commencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.
3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be notified when specialist sub-contractors are to be engaged.
15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of
a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-contractor.
2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.
3. Further provided that when a sub-contract is let for labour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.
4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.
5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further between the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.
16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should
be dealt with as close to its source as possible.
2. An employee or the union delegate should initially submit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representative of the company.
3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.
4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.
5. Whilst the above procedures are being followed work
should continue as normal.
6. This procedure is to be followed in good faith and without unreasonable delay by any party.
7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the parties—
• referred to the Western Australian Industrial Relations Commission for conciliation and if required
arbitration. The Commissions decision will be accepted by all parties subject to legal rights of appeal;
or
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• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the
parties, for determination.
8. This dispute settlement procedure does not apply to health
and safety issues.
17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe
operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The company recognises its responsibilities to provide a safe and
healthy workplace.
2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.
3. No person shall dismiss a safety complaint. Any complaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—
(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety representative.
(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.
(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.
(iv) While there is disagreement on the ruling of the company safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.
(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to undertake an inspection of the disputed area for the
purpose of resolving any such matter.
(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolution of the dispute.
(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.
(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.
(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.
18.—AMENITIES
1. The parties agree that it is the responsibility of the company to ensure that the amenities prescribed by the Award are
provided as a minimum. Where, however, that standard is not
maintained due to an action or event beyond the control of the
company, the union agrees that the company should be allowed reasonable time in which to rectify the problem. If the
company acts promptly to rectify the problem, there should
be no interruption to work from industrial stoppages, bans
and limitations.
2. In all instances, the following procedure shall be observed.
3. A uniformly high standard of amenities and facilities such
as ablution blocks, change rooms, crib sheds, etc. shall be
provided.
4. All Sheds shall be weatherproof and soundly constructed
to an approved standard with sufficient windows and doors,
adequate ventilation and lighting. They must have a floor above
ground level and be lined on ceilings and walls.
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5. Mess Shed/s fitted with fly screens are provided for exclusive use of workers and not for the storage of employers’
equipment, tools and materials.
6. Shed/s shall provide not less that 0.75 square metres of
floor space per person employed at any one time, provided
that the area be not less than 4.65 square metres. Fixtures,
other than tables and chairs, shall not be included when calculating floor space.
7. Where 5 or more persons are employed at one time, the
floor area shall not be less than 9 square metres.
8. Adequate facilities are to be provided for warmth and for
drying clothes eg. strip heaters.
9. Provided that 20 or more persons are employed on the
site at any one time, the employer shall provide a separate
shed or sheds for messing, which shall be of such dimension
as to provide not less than 0.75 square metres of floor space
per person.
10. Where less than 20 persons are employed on site, Regulation 3.20—Workplace Facilities of the Occupational Safety
and Health Regulations 1996 shall apply to provisions of
messing and changing facilities.
11. In the changing facilities, separate clothes-hanging facilities for each person employed are to be provided (coat hooks
only to be used).
12. In the changing facilities, sufficient seating accommodation for the changing of work apparel is to be provided.
13. In the messing facilities, sufficient tables with fixed
washable laminated or vinyl surface, and seating for the taking of meals, are to be provided.
14. Food warming facilities to be supplied, together with a
supply of cool, clean water conveniently accessible, as well
as boiling water at meal/rest breaks.
15. Receptacle for garbage with bin liner and rat and fly
proof is to be supplied in mess area, and emptied regularly.
16. A washable vinyl floor surface in all facilities is to be
provided.
17. Shelving is to be supplied in the mess shed for storage
(cups, lunch bags, etc).
18. All facilities are to be cleaned and disinfected on a regular basis.
19. All mess sheds shall be supplied with reverse cycle airconditioning.
20. Toilet blocks shall be soundly constructed and roofed
with weatherproof material. The floor of each toilet shall be
well-drained and constructed of concrete, bricks and cement,
or other approved materials which shall be impervious to water.
Every toilet shall be well lighted by natural or artificial light
and shall be ventilated. Each toilet shall have a hinged door,
capable of being fastened on the inside, lift seats/flaps and
toilet paper.
21. Where practicable, toilets to be connected to sewerage
before commencement of the job.
22. Toilet/urinal location to be conveniently accessible to
employees, but not so close as to cause a nuisance to those
persons.
23. Where necessary, portable water seal toilets of an approved standard are to be provided and regularly serviced.
24. Conveniently accessible toilets and urinals are to be distributed every 5th floor on multi-storey constructions.
25. Toilets and urinals are to be washed daily with disinfectant and kept in clean, hygienic condition.
26. Adequate washing facilities, suitably drained, and was
basins/troughs are to be supplied with running water.
27. Soap and towels are to be supplied.
28. The following toilet/urinal ratio shall be applied in respect to all employees—
Employees
Toilets
Urinals
1-5
1
Nil
6-10
1
1
11-20
2
2
21-35
3
4
36-50
4
6
51-75
5
7
76-100
6
8
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NB. For each additional 20 persons or part thereof up to
200 persons or part thereof up to 200 persons, one additional
urinal and one additional toilet is required. For each additional 35 persons or part thereof in excess of 200 persons, one
additional urinal and one additional toilet is required. If a slab
urinal is provided, each 600mm shall be regarded as one
urinal.
19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 November 2001.
2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year prorata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.
The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.
The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.
An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.
For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.
Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.
3. The Company will actively encourage employees to seek
formal recognition of their skills (recognition of prior learning), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Certificates.
20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM
The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.
21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee
by the Company, upon the completion of five working days.
(a) 1 pair safety boots, to be replaced on a fair wear and
tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair
wear and tear basis.
(c) 1 bluey jacket for each employee employed during
the period 1 April to 31 October. (One issued per
year)
2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.
22.—INCOME PROTECTION
The Company agrees to insure employees covered by this
Agreement for injury and sickness. The scheme is to be negotiated between the parties
23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay
where the employee receives an injury for which weekly payments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Compensation and Rehabilitation Act 1981, as amended.
2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compensation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s ordinary wage under this Agreement.
3. The Company shall pay accident pay during the incapacity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.
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24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all employees covered by the agreement, to be financial members of
the Unions.
25.—Y2K
On the following key dates the Company will issue written
records of accrued entitlements to each employee. The accrued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anniversary date—
• 31 December 1999
• 28 February 2000
• 31 December 2000
• 28 February 2001
BLPPU

26.—SIGNATORIES
Mr K Reynolds
Common seal over
name.
Date: 17/06/00

CMETU

Mr J McDonald

Common seal over
name

Date: 13/06/00
The Company: Mr M Hopa
Date: 06/06/00

Common Seal

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM
1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a
safety hazard to themselves and all other persons in the
workplace.
2. FOCUS
* Site safety and the involvement of the site safety committee
* Peer intervention and support
* Rehabilitation
3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or
alcohol will not be allowed to work until that person
can work in a safe manner.
(b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer representatives.
(c) There will be no payment of lost time to a person
unable to work in a safe manner.
(d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.
(e) For the purposes of disciplinary action a warning
shall be effective for a period of 12 months from the
date of issue.
(f) A worker having problems with alcohol and or other
drugs—
• Will not be sacked if he/she is willing to get
help.
• Must undertake and continue with the recommended treatment to maintain the protection
of this program.
• Will be entitled to sick leave or leave without
pay while attending treatment.
4. IMPLEMENTATION
To assist with the adoption and implementation with this
policy the company will—
(a) Clearly state its endorsement of the BTG Drug and
Alcohol program and comply with it.
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(b) Provide access at an agreed time and venue for a
representative of the BTG Drug and Alcohol Program to address a meeting of employees to discuss
and endorse the program.
(c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety committee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.
APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties to this agreement
and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sector of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.
2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any industrial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.
3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.
4. Site Allowance Formula
At the commencement of a project the particular site allowance to apply shall be determined in accordance with the
following formula—
4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value
Site Allowance
Up to $520,000
NIL
Above $520,000 to $2.17m $1.90
Above $2.17m to $4.55m
$2.25
Over $4.55m
$2.85
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value
Up to $520,000
Above $520,000 to $2.17m
Above $2.17m to $4.55m
Over $4.55m

Site Allowance
NIL
$1.70
$1.90
$2.45

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value
Site Allowance
Up to $520,000
NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m
$1.90
Over $4.55m
$2.45
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value
Up to $520,000
Above $520,000 to $2.17m
Above $2.17 m to $4.55m
Over $4.55m

Site Allowance
NIL
$1.60
$1.80
$2.05

The site allowance on projects which are a combination of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.
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4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as
defined)
Project Contractual Value
Site Allowance
Up to $1 m
NIL
Above $1 m to $2.17m
$1.30
Above $2.17m to 6m
$1.60
Above $6m to $11.98m
$1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m
$2.55
“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the PerthFremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.
“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.
Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the boundary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.
“Project Contractual Value”—shall be deemed to mean the
value of all tendered work which falls under the scope of the
principal contractor’s contract.
5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the preceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the nearest five cents.
6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.
7. The agreed site allowance once set pursuant to this agreement shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signatories. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.
8. It is acknowledged that on certain projects a site agreement may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—
– Disputes Procedures
– Occupational Health and Safety Procedures
– Demarcation Procedures
– First Aid Provisions and On-Site Amenities
and the union will not unreasonably refuse to continue to discuss such matters if raised by the principal contractor.
9. This agreement does not apply to resource development
projects or civil and engineering projects.
10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discussions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.
11. It is a term of this agreement that all site allowance agreements entered into prior to this date will be honored by all
parties and will continue to apply for the life of the particular
project.

561

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.
13. Productivity Allowance
In return to increase productivity and/or timely completion
of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.
14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per
hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).
15. Provision of Canteen
It is agreed that canteen accommodation shall be provided
where a project exceeds $35 million in values and where the
operation of the canteen is financially self supporting in respect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.
16. Provision of Nurse
It is agree that a qualified nurse shall be engages where the
forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstanding that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The requirement for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.
17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.
18. Application to Apprentices
The rates prescribed in this agreement shall apply to all apprentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enterprise Bargaining Agreement, being—
1st year
42%
2nd year
55%
3rd year
75%
4th year
88%
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Ms C L L Thomas as agent
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7.—OBJECTIVE
This Agreement is designed to provide appropriate remuneration and benefits for employees in recognition of their
continuing contribution and agreement to the productivity
efficiency measures outlined in the Agreement.

_______________________________________________________________________________

Order.
HAVING heard Mr M A O’Connor as agent on behalf of Rocky
Bay Inc and Ms C L L Thomas as agent on behalf of the
Hospital and Salaried Officers Association of Western Australia, and by consent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979, hereby
orders—
THAT the agreement made between the parties lodged
in the Commission on 22 December 2000 entitled Rocky
Bay Incorporated Salaried Officers Enterprise Agreement
2000 and as subsequently amended by direction of the
Commission be registered in the terms of the following
Schedule as an industrial agreement in replacement of
the Rocky Bay Incorporated Salaried Officers Enterprise
Agreement 1998 AG 26 of 1999 which is hereby cancelled.
(Sgd.) G.L. FIELDING,
[L.S.]
Senior Commissioner.

Schedule.
1.—TITLE
This Agreement shall be titled the Rocky Bay Incorporated
Salaried Officers Enterprise Agreement 2000 and shall cancel
and replace Agreement AG 26 of 1999.
2.—ARRANGEMENT
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.

Title
Arrangement
Parties
Application of Agreement
Relationship To Parent Award
Single Bargaining Unit
Objective
Contract of Service
Productivity and Efficiency Measures
Salary / Remuneration Packaging
Remuneration and Safety Net Adjustments
Dispute Resolution
No Precedent
Term
Renewal
Number of Employees
Appendix —Salary Packaging Arrangements HSOA
Staff

3.—PARTIES
(1) The employer party to this Agreement is Rocky Bay
Incorporated.
(2) The union party to this Agreement is the Hospital Salaried Officers Association of Western Australia (Union of
Workers), hereinafter referred to as the Union.
4.—APPLICATION OF AGREEMENT
This Agreement shall apply to Rocky Bay Incorporated and
all employees who are engaged in any of the occupations or
callings specified in the Hospital Salaried Officers (Nursing
Homes) Award 1976 hereinafter referred to as the Award.
5.—RELATIONSHIP TO PARENT AWARD
This Agreement shall be read and interpreted in conjunction with the Award, but where the terms of this Agreement
are inconsistent with the Award, the terms of this Agreement
shall prevail.
6.—SINGLE BARGAINING UNIT
This Agreement has been negotiated through a Single Bargaining Unit (SBU) comprising representatives from Rocky
Bay Incorporated and the Union.

8.—CONTRACT OF SERVICE
(1) Probation
(a) An employee may be engaged initially for a period
of up to three (3) months on a probationary basis
during which time either party may terminate the
contract by giving one weeks notice in writing or
payment or forfeiture in lieu thereof. A lesser period
of notice may be agreed, in writing between the parties.
(b) The employer shall provide the employee with an
appraisal of his/her performance on at least a monthly
basis during the probationary period.
(c) If the employer concludes that the employee is unlikely to be a satisfactory appointment to the staff,
the employer will give the employee opportunity to
respond to such concerns as the employer may have.
(d) After considering such response the employee may
wish to make the employer may—
(i) Confirm the appointment of the employee; or
(ii) Extend the probationary period for an additional period not exceeding three months, to
enable a further assessment of the employee
to be made; or
(iii) Terminate the employment.
(e) Where an employee’s period of probation has been
extended, the employer shall notify the employee in
writing of the fact and the period of extension.
9.—PRODUCTIVITY AND EFFICIENCY MEASURES
(1) Call Out
An employee who is not on-call but who is recalled to work
by agreement with the employer, shall on each occasion, in
addition to the appropriate overtime rate, be paid an allowance of $15.00.
(2) Overtime—Getabout Employees
(a) The provisions of Clause 12(1) and (2) of the Award
shall not be applicable to an employee where his/
her duties are wholly or substantially performed with
clients in the Getabout Community Access/Recreation Program funded on an individual client basis
by the post School Options Program of the Disability Services Commission.
(b) All work performed by such “Getabout” employees
outside of the hours of work as prescribed in clause
11 of the Award, shall be paid at the rate of time and
one quarter.
(c) Should the program funding formula be changed
from its current system of funding on an individual
client basis, the parties agree to set up a consultative
working party to evaluate “Getabout” employee payment options.
(3) Overtime—TOIL
This subclause applies notwithstanding subclause (4) of
Clause 12—Overtime of the Award.
(a) By agreement with the employer an employee may
elect to be credited with time off in lieu of payment
for overtime. Time off shall be proportionate to the
payment to which the employee would have otherwise been entitled.
(b) Such time off shall be taken at a time (or times)
agreed between the employer and employee.
(c) An employee cannot be instructed to work additional
hours without actual payment.
(4) Bereavement Leave
(a) An employee shall be entitled to bereavement leave
of up to three days on ordinary pay, on the death of
the employee’s spouse, de facto spouse, child, step
child, father, mother, parents-in-law, brother, sister,
grandchild, grandparent, or any other person who,
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immediately before the person’s death, lived with
the employee as a member of the employee’s family.
(b) The employee shall produce evidence of such death
if so requested.
(c) Reasonable additional paid or unpaid leave may be
granted where an employee has assumed significant
responsibility for the arrangements to do with the
ceremonies resulting from the death; or where cultural obligations necessitate a longer period of
bereavement leave.
(d) The employee shall not be entitled to leave under
this clause in respect of any period which coincides
with any other period of leave entitlement or Accrued Day(s) Off.
(5) Sick Leave—Certificate
This subclause applies notwithstanding subclause (4) of
Clause 16—Sick Leave of the Award.
An employee is allowed a maximum of five (5) days absence without production of a certificate from a medical
practitioner in any one accruing year, provided that the employer may require the production of a medical certificate for
any absence exceeding 3 consecutive working days.
(6) Family Leave
(a) An employee with responsibilities in relation either
to members of their immediate family or a person
living with the employee as a member of the employee’s immediate family who need their care and
support shall be entitled to use up to 5 days per year
sick leave entitlement to provide care and support
for such persons when they are ill or incapacitated.
(b) The employee shall, if required, establish by production of a medical certificate or statutory
declaration, the illness or incapacitation of the person concerned.
(c) The entitlement to sick leave in accordance with this
subclause is subject to—
(i) the employee being responsible for the care
of the person concerned; and
(ii) the person concerned being either;
(A) a member of the employee’s immediate family; or
(B) a person who is living with the employee as a member of the employee’s
immediate family.
(d) The employee shall, wherever practicable, give the
employer notice prior to the absence of the intention
to take leave, the name of the person requiring care
and their relationship to the employee, the reasons
for taking such leave and estimated length of absence. If it is not practicable for the employee to
give prior notice of absence, the employee shall notify the employer by telephone of such absence at
the first opportunity on the day of absence.
(e) Family leave is not cumulative from year to year.
(f) the term “immediate family” includes a spouse, de
facto spouse, child, step child, parent, brother, sister, grandparent or grandchild of the employee or
spouse of the employee.
(7) Maternity Leave
Leave before and after the birth.
A female employee who has given notice of her intention to
take maternity leave, other than for an adoption, shall ordinarily commence the leave six weeks before the expected date
of birth and end the leave six weeks after the day on which the
birth has taken place, provided that an employee may apply to
the employer to continue or resume duty in respect of any
period closer to the expected date of birth and the employer
may approve the application, and provided the application is
supported by the certificate of a registered medical practitioner
indicating that the employee is fit for duty.
(8) Long Service Leave
The long service leave provisions published in Volume 76
of the Western Australian Industrial Gazette at pages 1 to 4

563

inclusive as updated from time to time, are incorporated and
shall be deemed to be part of this Agreement. Provided that—
(a) Where an employee has completed at least 8 years
service the amount of leave shall be—
(i) in respect of 8 years service so completed
- 7 weeks leave;
(ii) in respect of the next 7 years service completed
after such 8 years - 6 weeks leave;
(iii) in respect of each 10 years service completed
after 15 years service - eight and two-thirds
weeks leave.
(b) An employee may by agreement with employer, take
pro-rata long service leave provided that the employee has completed at least eight years service.
Such agreement shall not be unreasonably withheld.
(c) Long service leave may be taken in weekly multiples. Where an employee’s remaining portion of
accrued untaken leave entitlement is less than a week,
such portion may be taken.
(d) At the request of the employee and with the agreement of the employer, an employee faced with
pressing financial needs may be paid in lieu of taking a portion of long service leave.
(9) Training/Study Leave/Professional Development
(a) Additional paid or unpaid leave may be granted to
an employee to undertake training and study, or to
attend conferences and seminars related to the activities of the employee or for the development of
the employees work skills.
(b) Employees may request to attend professional development courses and shall seek prior approval for
such courses from the Chief Executive Officer.
Courses must be deemed to be of benefit to both the
employee and employer, and must not place excessive demands on the organisation’s financial and
human resources.
(c) Where employees request and receive approval to
attend professional development courses, they shall
contribute fifty percent of expenses actually incurred
by the employee for travel, transport, accommodation, registration fees and any other charges
associated with attendance at the course.
(10) Introduction of Change/Redundancy
The employer is committed to utilising its employees, who
are its major resource, to the best advantage. Where the employer decides to introduce changes that are likely to have
significant effects on the employee(s), the conditions of this
clause shall apply.
(a) In this clause “redundancy” means a situation where
the employee’s employment is liable to be terminated by the employer, the termination being
attributable, wholly or mainly, to the fact the employee’s position is, or will become, superfluous to
the needs of the employer.
(b) As part of the process the employer shall—
(i) consult the employee(s) who may be affected,
and their union;
(ii) consider all reasonable alternatives to redundancy, eg reduced hours, appointment to a
lower position, transfer to another type of
position, and
(iii) select the person for redundancy in accordance with objective criteria developed by the
parties and made known to all involved in the
process.
(c) In the event of redundancy an employee shall be
given the following notice of termination of employment—
(i) Up to the completion of 3 years continuous
service 2 weeks
(ii) 3 years and up to the completion of 5 years
continuous service 3 weeks
(iii) 5 years and over continuous service 5 weeks
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(d)

(e)

(f)

(g)
(h)

(iv) In addition, employees over forty-five years
of age at the time of the giving of the notice,
with no less than two years continuous service, shall be entitled to an additional week’s
notice.
Payment in lieu of notice shall be made if the appropriate notice period is not given, provided that
employment may be terminated by part of the period of notice specified and part payment in lieu
thereof.
In addition to the period of notice, the employee shall
be entitled to the following redundancy payments—
(i) Employees who have completed up to 10 years
continuous service - 1 weeks pay for every
completed year of service.
(ii) Employees who have completed over 10 years
continuous service - 2 weeks pay for every
completed year of service in excess of 10
years, in addition to the payment in (i) hereof.
All compensation and other payments made pursuant to this clause shall be calculated at the employee’s
ordinary weekly hours (excluding overtime) as at
the date notice of redundancy is given.
If requested by the employee, the employer shall provide at the employer’s expense, professional out
placement advice to a value of not more than $1500.
During the period of notice of termination of employment, an employee whose employment is to be
terminated by reason of redundancy, shall, for the
purpose of being interviewed for further employment, be entitled to be absent from work for a
maximum of eight ordinary hours without deduction of pay. The Employer is entitled to reasonable
proof that the employee has sought the leave for this
purpose.
(i) This clause shall not apply where employment
is terminated as a consequence of conduct that
justifies instant dismissal, casual employees,
or employees engaged for a specific period of
time or for a specified task or tasks.

10.—SALARY / REMUNERATION PACKAGING
Salary / remuneration packaging, in accordance with the
terms and conditions of this clause and the salary packaging
arrangements appended to this Agreement, shall be optional
for all employees covered by this Agreement.
(1) On the employer offering and the employee accepting
salary / remuneration packaging, the provisions of this clause
shall apply and the terms and conditions of packaging shall
not, when viewed objectively, be less favourable than the entitlements otherwise available under the Award. These
arrangements shall be subject to the following provisions—
(a) The maximum amount shall be that allowed under
the Fringe Benefits Tax legislation where the employer incurs no liability for the payment of Fringe
Benefit Tax;
(b) Part time employees have salary packaging based
on their gross pro-rata annual salary;
(c) The employer shall confirm in writing to the employee the classification level and salary payable as
applicable to that employee under Schedule C of the
Award;
(d) The employer shall advise the employee in writing,
of his/her right to choose payment of salary referred
to in Schedule C of the Award instead of a salary/
remuneration package;
(e) The employer shall advise the employee, in writing,
that Award conditions, other than those varied by
this Agreement, shall continue to apply;
(f) The employee shall advise the employer, in writing,
as to whether the agreed cash component is adequate
for his/her ongoing living expenses.
(2) The packaging agreement, the terms and conditions of
which shall be in writing and signed by both the employer
and employee, shall detail the components of the total
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remuneration package for the purpose of this Agreement and
for the purposes of the time and wages record.
(3) A copy of the packaging agreement shall be made available to the employee.
(4) The employee shall be entitled to inspect details of payments and transactions made under the terms of the agreement.
(5) The configuration of the remuneration package shall remain in force for the period agreed between the employee and
the employer, provided that an employee may withdraw from
a salary / remuneration packaging arrangement by giving the
employer reasonable notice of intention to withdraw from the
end of the next quarter of the calendar year.
(6) An employee, on withdrawing from the packaging arrangement, shall revert to his/her appropriate salary applicable
at the time of withdrawal.
(7) An employee, who wishes to take up packaging, having
previously taken up that benefit and withdrawn from it, may
only be entitled to do so on giving satisfactory reasons to the
employer, and if approved, the package shall be based on the
rate of pay applicable to the employee when originally placed
on the packaging arrangement, or as amended in accordance
with this Agreement.
(8) An employee who has previously declined to take up
packaging, may, by giving the employer reasonable notice,
take up the benefit at any time. The rate of pay used in calculating such benefit shall be in accordance with that prescribed
in Schedule C of the Award at the date of this Agreement, or
as amended in accordance with this Agreement.
(9) Where at the end of the financial year the full amount
allocated to a specific benefit has not been utilised, by agreement between the employer and employee, any unused amount
may be carried forward to the next financial year to be utilised
by 30 September, or be paid as salary as at the end of the
financial year, which will be subject to usual taxation requirements.
(10) For the purposes of this clause Gross Annual Salary
will include the following components—
• The total of all basic salary amounts
• Shift and penalty allowances
• Leave loading
• On call allowances
• Coordinators allowance
• Higher duties allowances
• Overtime payments
But will exclude;
• Meal allowances
• Motor vehicle allowances
• Call out allowance
(11) In the event that changes in legislation, income tax assessment determinations or Rulings, particularly in respect of
the employer’s fringe benefits tax exempt status, remove the
employer’s capacity to maintain the salary packaging arrangements offered to employees under this Agreement, the
employer shall be entitled to withdraw from the salary packaging arrangements by giving notice to each affected employee
either three months prior to the withdrawal taking place, or
notice to have effect from the date that the relevant legislation
is to take effect, whichever is the earlier.
(12) Subject to subclause (14), in the event of the employer
withdrawing from the salary packaging arrangements, the
employees will revert to a salary not less than that applicable
to the employee’s classification under this Agreement.
(13) The employer shall as soon as practicable after being
advised of the legislative change referred to in subclause (11)
hereof, advise the Union and employees and shall convene a
meeting of the parties with a view to reaching an alternative
agreement on salaries and salary benefits.
(14) In the event that consensus on the terms of a replacement agreement cannot be reached it shall be open to the parties
to seek cancellation of this clause and/or refer the matter to
the Western Australian Industrial Relations Commission for
conciliation or arbitration.
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11.—REMUNERATION AND SAFETY NET
ADJUSTMENTS
(1) Award safety net pay adjustments made to the Award
during the life of this Agreement shall be available to employees in receipt of the salary/remuneration packaging option
under this Agreement, while the relevant funding body is providing adequate funding to cover such Award increases.
(2) Should adequate funding not be forthcoming, the employer shall, as soon as practicable after being advised of the
fact, advise the Union and employees and shall convene a
meeting of the parties with a view to reaching an alternative
agreement on salaries and salary benefits. The provisions of
Clause 12.- Dispute Resolution are applicable in the event
that an agreement is not achieved.
(3) Where the parties are unable to reach agreement under
subclause (2) and the matter requires arbitration before the
Commission pursuant to Clause 12.—Dispute Resolution, the
parties undertake to accept the decision of the Commission
and vary the Agreement accordingly.
(4) The 2000 arbitrated safety net adjustment of $15.00 per
week shall apply from the first pay period commencing on or
after 1 August 2000, and any arbitrated safety net adjustment
granted by the Australian Industrial Relations Commission in
2001 intended for general application shall apply to this Agreement from the first pay period on or after 1 July 2001.
(5) For the purposes of this Agreement the minimum salaries applicable to employees shall be the Award rates applicable
as at 30 June 2000, and any adjustments referred to in
subclauses (1) and (2) during the life of the Agreement shall
be added to such rates.
12.—DISPUTE RESOLUTION
(1) Preamble
(a) Subject to the provisions of the Industrial Relations
Act 1979 any question, or difficulty, including any
matter arising under this Agreement or any matter
raised by the Union, the employer or an employee /
employees, shall be settled in accordance with the
procedures set out herein.
(b) The parties agree that no bans, stoppages or limitations will be imposed prior to or during the time this
procedure is being followed.
(c) This clause in no way limits the rights of the employees and the Union under the Occupational Safety
and Health Act 1984 or other related legislation.
(2) Procedure
Where the matter is raised by an employee, or a group of
employees, the following steps shall be observed—
(a) The employee(s) concerned shall discuss the matter
with their immediate supervisor. If the matter cannot be resolved at this level the supervisor shall,
within two working days, refer the matter to a more
senior officer nominated by the employer and the
employee(s) shall be advised accordingly.
(b) That senior officer shall, if able, answer the matter
raised within five working days of it being referred,
and if the senior officer is not so able, refer the matter to the Chief Executive Officer for his/her
attention, and the employee(s) shall be advised accordingly.
(c)
(i) If the matter has been referred in accordance
with paragraph (b) above the employee(s) or
the union representative/contact shall notify
the Union Secretary or nominee, to enable the
opportunity of discussing the matter with the
employer.
(ii) The employer shall, as soon as practicable after
considering the matter before it, advise the
employee(s) or, where necessary, the Union
of its decision, provided that such advice shall
be given within 21 calendar days of the matter being referred to the employer.
(d) Should the matter remain in dispute after the above
processes have been exhausted either party may refer the matter to the Western Australian Industrial
Relations Commission.
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(e) Nothing in this provision shall preclude the parties
reaching agreement to shorten or extend the period
specified in subclauses (2)(a), (b) or (c)(ii).
13.—NO PRECEDENT
This Agreement is applicable only to the parties named
herein and shall not be used in any manner whatsoever to
obtain similar arrangements or benefits in any other site or
enterprise.
14.—TERM
The term of this Agreement shall be from the date of registration until 30 June 2002.
15.—RENEWAL
(1) The parties agree that negotiations for a further Agreement shall commence at least three months prior to its expiry.
(2) This Agreement shall continue to operate until it is replaced by a new Agreement.
(3) Provided that the parties may at any time agree to vary
or cancel the Agreement in accordance with the provisions of
the Industrial Relations Act 1979 (WA).
16.—NUMBER OF EMPLOYEES
Pursuant to s.41(A)(1a) of the Industrial Relations Act 1979
(WA), it is estimated that 86 employees are covered by this
Agreement upon its registration.
SIGNATORIES TO AGREEMENT
For and on Behalf of:
ROCKY BAY INCORPORATED:
G. N. Reynolds
President
Sgd...........................
Dated: 19/12/2000
Sgd. .........................
G. M. Walsh
Cheif Executive Officer
Dated: 19/12/2000
For and on behalf of:
HOSPITAL SALARIED OFFICERS’ ASSOCIATION OF
WESTERN AUSTRALIA (UNION OF WORKERS)
Sgd. .........................
T. M. Farrell
President.
Dated: 20/12/2000
Sgd. .........................
D. P. Hill
Secrectary
Dated: 20/12/2000
APPENDIX
ROCKY BAY INC
SALARY PACKAGING ARRANGEMENTS HSOA
STAFF
(1) Packaging Details
(a) Salary packaging up to an amount not exceeding the
maximum allowed under Clause 10 hereof will be
available to staff.
(b) Staff may elect to take the maximum rate of packaging offered to them or a lesser amount approved by
the employer.
(c) Staff wishing to alter their level of packaging may
only do so at the end of each quarter.
(2) Administration Charge
(a) Rocky Bay Inc may charge an administration fee
sufficient to cover the actual cost of administering
the salary packaging scheme. This fee will automatically be deducted from the packaged amount. Such
fee will be utilised only for the administration of the
salary packaging scheme.
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(3) Pay Advice Slips and Group Certificates
(a) Pay advice slips will indicate the gross salary and
allowances and the amount that has been credited to
the individual staff member’s salary packaging account. This amount will appear in the “Before Tax
Additions/Deductions” space on the pay slip.
(b) “Taxable Income” will be reduced by the amount
paid out by the packaging arrangement and the figure appearing under the “Tax” column will be the
tax payable on the reduced “Taxable Income”.
(c) Group Certificates will indicate the reduced taxable
income and tax deducted for the year. The amount
packaged will be shown on Group Certificates as
required by the Tax legislation.
(4) Proposed Operation of the System
(a) Each fortnight the payroll system will calculate each
staff member’s non cash benefit in accordance with
the agreed sacrifice percentage. Such amount will
be credited to that staff member’s salary packaging
account.
(b) At the end of each month each staff member will
receive a statement of account indicating all transactions for the previous month and the end of month
balance or such shorter period as determined by the
Employer.
(c) To pay a bill through their salary packaging account
staff members will be required to complete a Salary
Package Payment Authority and forward this to the
Salary Packaging Clerk together with the original
account. In normal circumstances payment will be
made by the due date of the account but not less
than 3 days following receipt of the account by the
salary packaging clerk.
(d) When a staff member terminates employment with
Rocky Bay Inc they may elect to either use their remaining salary package balance prior to termination
or to have the balance paid out as salary. Where the
balance is paid out as salary, income tax instalment
deductions will be deducted from the salary by Rocky
Bay Inc.
(5) Superannuation Guarantee charge
(a) Superannuation Guarantee payments will be based
upon gross award salary as defined under the Superannuation Guarantee Charge Act 1992.
(6) Components of Salary Packaging
The following items will be those for which salary packaging amounts may be utilised;
• Telephone Accounts—bills from telephone service
providers for the personal telephone expenses of the
employee at their residence.
• Rent—personal rental expenses of the employee,
such as the rent they pay for their present accommodation.
• Loan Repayments—the amount of a regular repayment required to be made to a financial or other
institution or agency to repay borrowings, such as
personal loans, home building mortgages.
• RAC Accounts—membership and other expenses of
the employee as a result of their membership of the
RAC.
• Any insurance premiums incurred by the employee,
such as home and contents, motor vehicle, life and
medical benefits.
• Water Authority Accounts, personal employee expenses payable to the WA Water Authority or any
similar country agency.
• Rates—State or Local Government land rates and
taxes incurred by the employee.
• Educational Expenses—any expenses incurred by
the employees as part of an educational activity, undertaken by themselves or dependent child.
• Child Care Fees—expenses incurred by the employee for the care of their child/children.
• Maintenance Payments—any fixed payment incurred
by an employee in respect of private or court/law
enforced agreements for maintenance payments.
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• Utilities (such as Western Power & Alinta Gas)—
expenses incurred by the employee for these types
of utility or energy purchases.
• Household Repairs and Maintenance—expenses incurred by the employee for household repairs and
maintenance for which an invoice is produced.
• Domestic Support—expenses incurred by the employee in respect of a cleaner or ironing service where
an invoice is produced.
• Travel and Accommodation Costs—payments to
travel agents, airlines, hotels and the like would be
included under this category.
• Membership Subscription—payment of expenses of
membership of any organisation to which the employee belongs.
• Medical, Dental and Pharmaceutical Accounts—doctor, dentist and chemist bills (and bills from other
medical service providers) incurred in respect of self,
spouse or dependant.
• Veterinary Accounts.
• Credit Card Accounts—any of the above expenses
incurred by an employee and charged to them via a
credit card (for example, Visa, Bankcard). The employee must have documentation to support the
expenses charged to the credit card. It is important
to note under no circumstances will there be payment for any cash advances. Payments made from
any packaged amount will only be made in respect
of expenses incurred as a the result of a purchase of
the eligible goods and services and will be made to
the credit card provider.
• Fleetcard is a system provided by Shell/Custom
Credit whereby a credit card is issued which may be
used to purchase fuel and other services for a nominated motor vehicle. Fleetcard issue a monthly bill
detailing all expenses incurred. This will be payable
through the employee’s packaging account.
• Superannuation Contributions. Employee contributions payable to a superannuation fund.
When an account for an eligible item including electricity,
gas, telephone, household insurance and water is not in the
name of the employee but applies to their principal place of
residence, payment may be made through the employee’s salary packaging account at the direction of the employee but
Rocky Bay (Incorporated) shall not be required to determine
any issues as to the responsibility or liability for such payments, or itself be held liable for such payments.
Please note that under no circumstances will a payment from
a packaged amount be made directly to an employee. All payments will be made by cheque (or direct deposit) or other
electronic transfer of funds to a third party in payment of an
expense incurred by that employee.
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____________________________________________________________________________

Result

Registered Agreement

____________________________________________________________________________

Order.
HAVING heard Mr N Rowden on behalf of the Applicant and
Mr P Carter for the Respondent, and by consent, the Commission pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—
THAT the agreement made between the two parties
lodged in the Commission on 2 November 2000 entitled
Schindler Lifts Australia Pty Ltd (Western Australia) Enterprise Agreement 2000 be registered as an Industrial
Agreement
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

ENTERPRISE AGREEMENT 2000
Schedule.
Clause 1 Title
1.1 This Agreement shall be known as the Schindler Lifts
Australia Pty Ltd (Western Australia) Enterprise
Agreement 2000
Clause 2 Arrangement
Clause Subject
1. Title
2. Arrangement
3. Application of Agreement
4. Parties Bound
5. Date and Period of Operation
6. Relationship To Parent Award
7. Single Bargaining Unit
8. No Extra Claims
9. Preamble
10. Accountability
11. Family Leave
12. Apprentices
13. Overtime
14. Redundancy
15. Union Dues
16. Hours of Work Flexibility
17. Time in Lieu of Overtime
18. Safety Provision
19. Temporary Labour
20. Inclement Weather
21. Annualised Salaries
22. Four Day Work Cycle
23. After Hours Calls Penalties
24. After Hours Call Handling
25. Career Path/Training
26. Payment of Wages By EFT
27. Acceptance of Service Calls
28. Performance Measures
29. Dispute Avoidance & Settlement
30. Retrenchment
31. Consultative Mechanism
32. Non Reduction of Entitlements
33. Wage Increases
34. Extended Sick Leave Scheme
35. RDO’s
36. Construction Department Allowances
37. Appendix clause 14 from the 1994 agreement
Signatories
Clause 3 Application of Agreement
This Agreement shall apply to all Schindler field Employees employed in the State of Western Australia who are engaged
in the occupations or callings prescribed in the Lift Industry
(Metal & Electrical Trades) Award 1973.
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This agreement shall apply to approximately 26 employees.
Clause 4 Parties Bound
4.1 The Parties bound by this Agreement shall be —
(i) Schindler Lifts Australia Pty Ltd Western Australia
Branch (hereinafter called Schindler)
(ii) Employees, whether members of the union organisations named herein or not, engaged by Schindler
under the award in Clause 3.1
(iii) Communication, Electrical, Electronic, Energy, Information Postal, Plumbing & Allied Workers Union
of Australia, Engineering & Electrical Division, WA
Branch (herein after CEPU)
Clause 5 Date & Period of Operation
5.1 This Agreement shall take effect from 1 July 2000 and
remain in force until 30 June 2003.
Clause 6 Relationship to the Parent Award
6.1 This Agreement shall apply and be interpreted wholly
in conjunction with WA Lift Industry (Electrical and Metal
Trades) Award 1973, provided that where there is any inconsistency between this Agreement and the Award, this agreement
shall prevail to the extent of the inconsistency.
Clause 7 Single Bargaining Unit
7.1 For the purposes of this Agreement a single bargaining
unit was established comprising employee representatives,
CEPU representatives and Schindler representatives.
Clause 8 No Extra Claims
8.1 Neither the Union party to this Agreement nor their members shall make any claim against Schindler for any increases
in rates of pay, remuneration or make any other claims at all
whilst this Agreement is in force. This includes increases arising from Award variations or decisions of the State or Federal
Industrial Relations Commissions.
Clause 9 Preamble
9.1 Nothing in the Agreement precludes the right of the Company to negotiate further increases with its employees and
relevant Union based on agreed productivity gains otherwise
no other claims for wage increases will be made during the
terms of this Agreement.
Clause 10 Accountability
10.1 The wage increases payable under this enterprise agreement rely upon the parties (company, unions and employees)
at the enterprise being committed and accountable for ensuring that the productivity improvements specifically identified
in this agreement and implied in the spirit of this agreement &
previous agreements will be delivered for the duration of this
agreement and thereafter.
To ensure that the productivity improvements negotiated
under this agreement and at the enterprise level are achieved
and maintained, consultative committees including management and employees, will be established at each enterprise to
monitor the implementation of the provisions of the agreement.
The parties at the enterprise level will negotiate the size and
constitution of the committee in accordance with Clause 31
of this Agreement.
The committees will conduct a review on a bi-monthly basis (or as otherwise agreed)
The details of the review procedures and dates and any corrective action necessary to attain the productivity improvement
will be agreed at the enterprise level.
In the event that productivity improvements are not achieved
and the problem cannot be resolved at the enterprise level, the
parties will seek to resolve the matter in accordance with the
disputes procedure.
The company agrees that wages paid for changes under this
Agreement will not be withdrawn unless the employees/union or company refuse to implement and/or withdraw the
agreed changes Clause 11 Family Leave
Clause 11 Family Leave
11.1 Family leave is in accordance with award provisions.
In extenuating circumstances, where award entitlements are
exhausted, the company agrees to review the situation and
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may extend ex gratia payments or leave in advance. This is to
be granted at the company’s discretion and be applicable only
in cases of serious illness of injury.
Clause 12 Apprentices
12.1 The company agrees that they will, subject to operations and business requirements, continue to employ
apprentices provided that the employment of any additional
apprentices to satisfy the above does not jeopardise the employment of current personnel.
Clause 13 Overtime
13.1 The company agrees that overtime should be held within
reasonable limits. However, in exceptional circumstances
where overtime in a two month period exceeds 25% of normal working time, it is agreed to review the employment
situation. The foregoing calculations will not include any site
where a six day week is a normal part of the working hours of
that site.
Clause 14 Redundancy
14.1 The company agrees to continue its participation in the
MERT scheme, until an alternative redundancy type scheme
can be agreed upon. The sum available for any alternative is
not to exceed $44.80 per week with the rate changes to occur
on January 1st 2001, January 1st 2002 and January 1st 2003 to
the amounts of $46.40 per week, $48.20 per week and $49.80
per week respectively.
Clause 15 Union Dues
15.1 If agreed to by an employee, the company will deduct
union dues direct from wages.
Clause 16 Hours of Work Flexibility
16.1 The parties to this agreement are committed to the
continued use of existing Enterprise Agreement hours of work
flexibility provisions and award provisions on hours of work.
Clause 17 Time Off In Lieu Of Overtime
17.1 The parties agree to develop a procedure to facilitate
the implementation of this clause.
The fundamental principles of this agreement are—
1. Any time off must be by mutual agreement between
the employee and employer. It is only applicable to
pre-arranged overtime of four or more hours.
2. Overtime penalty amounts and associated allowances
may be paid when worked.
3. Actual overtime hours worked may be accumulated.
4. Time off accrued shall be taken within 6 months of
accrual.
5. In the case where time off in lieu is taken on a week
days for overtime accrued at weekend penalty rates,
travelling allowance will be paid.
6. Where an employee has accrued a bank of time off
in accordance with this clause the accrual time may
be cashed out by agreement with the Company.
7. Maximum hours to be accrued is 40 hours.
17.2 Example
Flexibility RE: Hours/Time off in Lieu
8 hours Saturday O.T
Pay 7 hours Penalty
Pay applicable allowances such as fares
Accumulate 8 hours Worked
Clause 18 Safety Provision
18.1 It is acknowledged that safe work practices and work
environment are critical to the health and safety of all employees. All employees agree to abide by and actively
participate in all safety awareness programs.
It is agreed that all employees will present themselves for
work in the correct company clothing as provided and wear
the appropriate equipment such as safety boots, ear protection, helmets and safety glasses etc as reasonably required.
In the event that a person should present themselves for work
with out the correct company provided clothing and/or
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protective safety equipment that person shall not begin work
until the correct clothing or protective equipment is provided.
Subject to the company having previously provided the clothing and/or equipment, the employee may be asked to go home
without pay to collect the safety equipment or clothing. In
such cases the elected O.H. & S. representative should be consulted prior to action taking place.
Clause 19 Temporary Labour
19.1 The parties are committed to the continued use of provisions of Clause 14 of the 1994 Enterprise Agreement which
provides for the flexible use of additional labour to cover peaks
of work or shortages of particular skills. The Company reaffirms its previous commitment that it endeavours to maintain
a core workforce of regular full time employees as outlined in
Clause 14 of the 1994 Enterprise Agreement.
19.2 The parties further agree that the use of subcontractors
will on be on occasions where it is impractical to use Schindler
employees to perform the work, eg distant work (outside
100kms from Perth), specialist work, and/or peak work loads.
19.3 Specialist work involves tasks not normally undertaken
by Schindler Lifts employees eg car interiors, spray painting,
grouting of doors, etc.
Clause 20 Inclement Weather
20.1 The parties are committed to the principle that employees not affected by inclement weather can continue to be
usefully utilised as per the agreement under the 1994 Enterprise Agreement.
Clause 21 Annualised Salaries
21.1 During the term of this agreement the parties commit
through the consultative committee process to the discussion
and consideration of an annualised salaries system for field
employees.
Prior to introduction of any scheme, agreement must be
gained from the majority of employees in a business unit and
the relevant Union.
Clause 22 Four Day Work Cycle
22.1 The parties to this agreement agree to the introduction
of a four day ordinary work cycle. The four day work cycle
will only apply to repair, modernisation and installation work.
The fundamental principles of this agreement are —
1. It shall operate in accordance with Clause II of the
Lift Industry (Metal & Electrical Trades) Award
1973.
2. It shall be initiated only after agreement is reached
between the relevant employee at a site and the company.
3. Hours will be 4 consecutive x 9 ½ hour days with no
rostered day off accrual.
4. Fares will only be paid for days actually worked.
Clause 23 After Hours Calls Penalties
23.1 After hour call penalties shall be paid in accordance
with either i) or ii) as agreed, but not both.
1. After hours call between 2400 hours and 0600 hours to
be paid at double time. All calls from Friday 2400 to 0600
Monday are to be paid at double time. In all other respects
Clause 12 of the Lift Industry (Electrical & Metal Trades)
Award 1973 shall continue to apply.
OR
2. An after hours call payment shall be paid to any service
technician who at the time is available and rostered to accept
after hour call outs. This payment shall only apply to two
service technicians during any one week period. During this
one week period the nominated service technicians shall attend to all after hours call outs and no payment (other than the
after hours call payment) shall be made to the nominated service technicians for attending these after hours calls, except
where the length of the call exceeds three hours, in which
case the additional time will be paid at the appropriate overtime rates. Before any paid overtime can be worked approval
must be given by the service manager or someone authorised
to do so. It is the prerogative of the nominated service technician to arrange for other Schindler employees to attend to their
after hours calls in their stead should they desire. In this case
the substitute service technician will receive the appropriate
after hours payment for that particular day.
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The agreed amount for each day, expressed as a percentage
of the whole amount of the after hours call payment is as follows.
(a) Monday to Friday
9.36%
(b) Saturday
29.80%
(c) Sunday
23.4%
The value of this payment shall be $955.00 as from the first
full call week in July 2000, and then adjusted in accordance
with the provisions provided for in clause 33 of this agreement, with the first adjustment to occur as from the first full
call week in January 2001.
Any employee who is rostered for duty on after hour calls
on a gazetted public holiday shall be allowed to take one day
in lieu per public holiday worked. This day in lieu must be
taken within two weeks of the public holiday and on a day to
be mutually agreed upon between the employee and the employer with due consideration for operational requirements
Employees rostered for after hours calls who attend calls on
either Sunday, Monday, Tuesday, Wednesday or Thursday
between the hours of 12.00 Midnight and 6.30am shall be
entitled to a reasonable break from the time of completion of
the last call as registered on the signed work docket (and allowing for reasonable travel time to home). The employee
shall return to complete his shift, without pay loss, when it is
considered he/she has had sufficient rest.
If, between the hours of 11 PM and 5.30 AM the following
day, no calls are received or the service mechanic is not engaged on a call, this clause shall not apply and the after hours
technician shall commence work at his normal start time.
Any calls received from 6.30am onwards shall be passed to
the early starters.
Any disputes or interpretations regarding the above paragraph will be discussed at a combined meeting of the
Consultative Committee and the Safety Committee, whose
recommendation will form the basis of a resolution by the
Department Manager.
In order to allow Schindler Lifts to carry out its work as a
Service provider and to enable the company to fulfill its contractual obligations,all Service technicians are required to make
them selves available for the after hours roster if required.
Clause 24 After Hours Call Handling
24.1 As from the first full call week in July 2000, and in
addition to the after hours call payment, there will be a further
$212 paid to the service technician whom, at that particular
time, is designated to receive the call handling fee on the proviso that they receive and dispatch any calls from the answering
service between the hours of 6.00am and 7am and 5pm and
6pm Monday to Friday. This payment will be adjusted in accordance with the provisions provided for in clause 33 of this
agreement, with the first adjustment to occur as from the first
full call week in January 2001. These calls will be passed on
to the relevant “early or late start” mechanic. In the unlikely
event that there is no early or late start mechanic then the after
hours mechanic shall attend to the call and be paid the appropriate overtime rate.
24.2 The after hours roster shall be so arranged that on alternate rosters the after hours technicians will assume the call
handling responsibilities as described in Clause 24.1. This
technician will receive the call handling payment. The technician receiving the call handling payment will take all after
hour calls from the answering service. He will take the first
call and pass the second call on to the second technician.
Whoever takes the last call on any given night or any given
roster will take second call the following night or the following roster. The technician must physically attend the call before
passing the next call to his team mate.
Clause 25 Career Path/Training
25.1 The Company agrees in principle to provide a career
path and associated training for its employees. Courses must
be company related, approved in advance and relevant to the
employee’s current position or career path.
Courses should be accredited or reflect agreed national standard wherever practicable.
Clause 26 Payment Of Wages By EFT
26.1 The acceptance of this agreement includes any consideration for any taxes or charges associated with payments made
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through the electronic funds transfer/banking system, i.e. the
Company will make no payment in respect of bank charges,
taxes etc. associated with EFT payments.
Clause 27 Acceptance Of Service Calls
27.1 To facilitate Schindler Lifts vision to provide the highest level of customer satisfaction all service personnel shall
make themselves available to accept breakdown calls up to
the schedule completion of their particular shift. Should the
acceptance of the breakdown call lead to the person(s) being
required to work overtime on any day, this will be paid in
accordance with the relevant award rate of pay. Not withstanding the above, where the service mechanic attending the call
determines that the call will take more than one hours overtime, they may arrange for another mechanic to attend the call
by contacting their supervisors. Where a person is not able to
work overtime on a particular day due to prearranged personal commitments, that person shall advise their supervisor
prior to lunch break of that shift. The award requirements for
all employees to work reasonable overtime applies.
Clause 28 Performance Measures
28.1 During the first six months of this agreement, the parties commit to the development and implementation of
meaningful performance measures in order to develop performance benchmarks for the business. These benchmarks will
be used to facilitate the continuous improvement of business
performance. Benchmarks and KPI’s will not be used as the
sole measure to award pay increases.
Clause 29 Dispute Avoidance & Settlement
29.1 It is the intention of all parties that through improved
communication and consultation, disputes shall be avoided.
29.2 Where a question, dispute or difficulty arises, the parties agree to abide by the following settlement procedure to
ensure prompt resolution, whilst maintaining efficiency of
operations —
1. In the first instance, discussion should take place
between the Employee and immediate Supervisor.
The relevant Union Delegate may also be involved
in this discussion.
2. If not settled at Stage (i) discussion will take place
between the Employee, the immediate Supervisor
and the relevant Union Delegate.
3. If not settled at Stage (ii) the matter will be referred
to the appropriate Site, Department or State Manager (as appropriate) for discussion and settlement.
4. If not settled at Stage (iii) the Union Delegate shall
submit the matter to the Union Organiser for discussion and settlement with the State Manager.
5. If not settled at Stage (iv) the matter may be referred
to the AIRC (or appropriate State Industrial Dispute
Settlement Body) by any of the parties to this Agreement, for determination.
6. Whilst the above steps are being carried out every
endeavour shall be made by the parties to the Agreement to ensure work continues normally. No party
to the Agreement shall be prejudiced as to the final
settlement by the continuance of work in accordance with this clause.
7. In the interest of prompt settlement, the relevant Union Organiser may be involved in the dispute
settlement procedure at any stage if appropriate.
Clause 30 Retrenchment
30.1 The parties to this Agreement to incorporate the terms
and conditions of the existing Schindler Lifts Australia Pty
Ltd National Retrenchment Agreement into this Agreement.
30.2 The terms and conditions of the Agreement are as follows —
(a) NOTICE—One (1) weeks full pay in lieu of notice.
(b) SEVERANCE PAY—This will continue to be paid
as per the current award provision via the MERT
scheme. In addition to the above, the Company also
agrees to pay any previous entitlement accrual under the previous Metal Industry Award—Appendix
A—On Site Construction, up to October 1989, to
be calculated on a pro-rata basis to the nearest month
of service.
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(c) LONG SERVICE LEAVE—This will continue to
be paid as per current award provision, or applicable State Portable Long Service Scheme Leave
Payment Legislation as varied from time to time.
(d) ANNUAL LEAVE—This will continue to be paid
as per current award provisions.
(e) SERVICE PAYMENT— A service payment of
$2000 will be paid to all retrenched employees.
(f) RDO’s—Any unused accrued R.D.O’s (including
part days) will be paid out on termination.
(g) RATE OF PAY—Notice and severance payments are
paid at the ordinary time/all purpose rate of pay for
the employee concerned.
(h) RETRENCHMENT—When The Company determines that retrenchments are necessary, it shall,
following reasonable consultation with the Union
adviser the number and classifications involved.
As a first step volunteer will be considered. In the
case of such volunteers, The Company has the right
due to commercial, skill base, qualifications or other
reasons, to either accept of reject these volunteers in
consultation with the Union.
If the first step does not result in sufficient acceptances, then following consultation with the Union,
The Company will select employees having due regard to the commercial, skill base and qualification
needs of the Company at that time, together with the
work performance and length of service of the individuals involved.
(i) RE-EMPLOYMENT— Should future positions become available The Company will, subject to the
skills and qualifications required and location of the
job(s) involved, advise and give preference to employees retrenched during the preceding 12 months.
(j) DISPUTE SETTLEMENT—The parties to this
agreement, agree that any dispute arising out of the
interpretation of this Clause will be dealt with under
the Dispute Avoidance and Settlement procedure of
this Agreement.
(k) CERTIFICATE OF SERVICE—A written Certificate of Service will be provided showing reasons
for termination of employment.
(l) The benefit of this clause is not applicable to casual
employees, fixed term employees or subcontract (labour hire) workers, engaged by Schindler under the
relevant terms of the Lift industry (Electrical & Metal
Trades) Award 1973 and/or Clause 19 of this Agreement.
Clause 31 Consultative Mechanism
31.1 Following certification of this Agreement Schindler
WA will maintain a consultative committee having regard to
the size, number of employees and geographic location of employees and operations in the State.
31.2 The committee shall comprise equal numbers of employee and Schindler appointed members. Employee
representatives will be determined by the Union through an
election involving the permanent full time employees. All
members shall be permanent full time employees.
31.3 The committee shall meet as reasonably as required to
discuss, formulate and recommend initiatives under the terms
of this agreement within the State.
31.4 A quorum will require equal numbers of employees
and Company Representatives comprising not less that half
the committee membership.
31.5 Consultative Committee Members will be given reasonable paid time to participate in the Group and consult with
other employees on initiatives under negotiations with respect
to this agreement.
Clause 32 Non Reduction of Entitlements
32.1 This Agreement shall not operate to cause an employee
to suffer a reduction in ordinary time earnings, standard hours
of work, annual leave, long service leave, superannuation or
redundancy arrangements.
Clause 33 Wage Increases
33.1 The wage increases detailed below will be calculated
on the employee’s “all purpose” hourly rate and shall apply in
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consideration for the implementation and observance of this
agreement.
From the first full pay period to commence on or after 1st
July 2000—3%
From the first full pay period to commence on or after 1st
January 2001—2%
From the first full pay period to commence on or after 1st
July 2001—3%
From the first full pay period to commence on or after 1st
January 2002—2%
From the first full pay period to commence on or after 1st
July 2002—3%
From the first full pay period to commence on or after 1st
January 2003—2%
Clause 34 Extended Sick Leave Scheme
34.1 The Company and the Consultative Committee shall
finalise details of an extended Sick Leave Scheme designed
to assist employees who suffer from a serious illness or injury
necessitating an extended absence from work. The fundamental
principles of the scheme are as follows—
(a) Extended sick leave is to be provided for periods of
serious illness or injury where the employees sick
leave balance is exhausted before they return to work.
(b) A minimum of three (3) sick days leave balance must
be maintained as a minimum waiting period and used
before extended sick leave will be provided.
(c) All accrued sick leave must be used before extended
sick leave is provided.
(d) Serious illness is defined as being of at least three
(3) days duration and is supported by a medical certificate from a registered medical practitioner
certifying that the employee is unfit for work.
(e) A total of up to (6) months extended sick leave may
be provided. The provision of extended sick leave is
at the discretion of the Company but will not be unreasonably withheld.
(f) Where an employee becomes well enough to carry
out some limited duties and the Company can proved
such suitable duties, the employee shall work limited hours or modified duties as specified by their
doctor
Clause 35 RDO’s
To avoid an over accumulation of RDO’s it is a requirement
that RDO’s accrued will not exceed 3 days.
Clause 36 Construction Department Allowances
An allowance of $2.00 per hour worked on site, irrespective
of the individual site arrangements with regard to site allowances, shall be paid. This allowance will be increased to the
level of any individual site allowance paid by a Main Contractor to which Schindler is contracted to complete work on
that specific site.
APPENDIX
Clause 14 from 1994 Agreement
The construction industry and hence our business is subject
to cyclical fluctuations in work volume, beyond the control of
Schindler. Whilst we endeavour to maintain the core employees of our business as regular full time employees, fluctuations
and peaks in our workload are best addressed by the use of
casual, fixed term periods of employment and/or subcontract
(labour hire) labour. The parties to this agreement agree to
Schindler utilising casual, fixed term periods on employment
and/or subcontract (labour hire) labour subject to the following conditions.
The use of casual, fixed term periods of employment and/or
subcontract (labour hire) labour is for the purpose of addressing peaks and fluctuations in labour requirements of short term
duration or shortages of appropriately skilled labour and is
not intended to reduce or replace the permanent workforce.
Where a need for a such additional casual, fixed term periods of employment and/or subcontract (labour hire) labour
occurs, the relevant Schindler Manager or Supervisor will
consult and reach agreement with the State Union and the
Local Consultative Committee regarding the need, type of labour, duration required and conditions of employment. Such
agreement will not be unreasonably withheld.
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The employment of casual, fixed term periods of employment and/or subcontract (labour hire) labour shall be on the
rates and conditions specified by the relevant awards varied
by the conditions of this agreement.
Fixed Term Periods of Employment: Schindler may offer
fixed term periods of employment for a period of up to one
year subject to the relevant award conditions. Such employment will be on a week to week basis during the fixed term.
The Company will not guarantee employment beyond the
specified fixed term of employment.
Subcontract (labour hire) Labour: Schindler may engage
labour through labour hire organisations under conditions not
less than those specified by MECA or the WA Award and this
Agreement.
In the event that retrenchments are required within one of
Schindler’s State Operations, any casual, fixed term or subcontract (labour hire) labour in the classification to be
retrenched in that State Operation will be terminated before
any Schindler employee is retrenched. In all other respects
Clause 16 sets out the retrenchment arrangements of the Company.
Clause 38 Signatories
(i) Schindler Lifts Australia Pty Ltd
(Western Australia Branch)
Signed ………………………………………….
Dated this 7th day of September 2000
(ii) Communication, Electrical, Electronic, Energy, Information, Postal, Plumbing & Allied Workers Union
of Australia, Engineering & Electrical Division, WA
Branch
Signed ……………………………………..
Dated this 15th day of September 2000
(iii) Elected representatives of the field employees by
Schindler in Western Australia under the Lift Industry (Metal & Electrical Trades) Award 1972.
Signed …………………………………………..
Signed …………………………………………..
Signed …………………………………………..
Signed …………………………………………..
Dated this 7th day of September 2000.
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pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT the South West Regional College of TAFE Public Service and Government Officers’ Enterprise
Agreement 2000 in the terms of the following schedule
be registered on the 21st day of December 2000 and shall
replace the South-West Regional College of TAFE Public Service and Government Officers’ Enterprise
Agreement 1998 (No. PSA AG 6 of 1998).
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner,
Public Service Arbitrator.

Schedule.
PART 1—APPLICATION AND OPERATION OF
AGREEMENT
1.—TITLE
This Agreement will be called the South West Regional
College of TAFE Public Service and Government Officers’
Enterprise Agreement 2000 and will replace the South West
Regional College of TAFE Public Service and Government
Officers’ Enterprise Agreement 1998.
2.—ARRANGEMENT
PART 1—APPLICATION AND OPERATION OF
AGREEMENT
1. TITLE
2. ARRANGEMENT
3. SCOPE
4. PARTIES BOUND
5. DEFINITIONS
6. NUMBER OF EMPLOYEES COVERED
7. NO FURTHER CLAIMS
8. TERM OF AGREEMENT AND RENEGOTIATION
9. RELATIONSHIP TO AWARDS
10. AVAILABILITY OF AGREEMENT
11. OBJECTIVES OF THE AGREEMENT
12. PAST PRODUCTIVITY
PART 2—DISPUTE RESOLUTION
13. CONSULTATION PROVISIONS
14. DISPUTE RESOLUTION PROCEDURE
15. SUBSTANDARD PERFORMANCE
16. BREACHES OF DISCIPLINE

SOUTH WEST REGIONAL COLLEGE OF TAFE
PUBLIC SERVICE AND GOVERNMENT OFFICERS’
ENTERPRISE AGREEMENT 2000.
No. PSAAG 76 of 2000.
2001 WAIRC 01804
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
GOVERNING COUNCIL, SOUTH
WEST REGIONAL COLLEGE OF
TAFE
-andTHE CIVIL SERVICE ASSOCIATION
OF
WESTERN
AUSTRALIA
INCORPORATED
CORAM
COMMISSIONER P E SCOTT
DELIVERED
TUESDAY, 16 JANUARY 2001
FILE NO
PSAAG 76 OF 2000
CITATION NO. 2001 WAIRC 01804
_________________________________________________________________________

Result

Agreement registered

_________________________________________________________________________

Order.
HAVING heard Ms J Caiacob on behalf of the Governing
Council, South West Regional College of TAFE and Ms J van
den Herik on behalf of the Civil Service Association of Western
Australia (Incorporated), and by consent, the Commission,

PART 3—EMPLOYER AND EMPLOYEES’ DUTIES,
EMPLOYMENT RELATIONSHIP AND RELATED
ARRANGEMENTS
17. HIGHER DUTIES
18. CASUAL EMPLOYMENT
PART 4—WAGES AND RELATED MATTERS
19. SALARIES
20. SALARY PACKAGING
21. PAYMENT ARRANGEMENTS
22. REPAYMENTS OF OVERPAYMENTS
23. VARIATION OF ALLOWANCES
PART 5—HOUR OF WORK, BREAKS, OVERTIME,
SHIFT WORK AND WEEKEND WORK
24. HOURS OF WORK
25. FLEXITIME
PART 6—LEAVE OF ABSENCE AND PUBLIC HOLIDAYS
26. ANNUAL LEAVE
27. LONG SERVICE LEAVE
28. SICK LEAVE
29. FAMILY/CARER’S LEAVE
30. COMPASSIONATE LEAVE
31. SHORT LEAVE
32. CEREMONIAL/CULTURAL LEAVE
33. PUBLIC HOLIDAYS
34. CHRISTMAS CLOSEDOWN
35. PARENTAL LEAVE
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36. EMERGENCY AND COMMUNITY SERVICE
LEAVE
37. ANNUAL LEAVE LOADING
38. SELF-FUNDED WORK BREAKS
PART 7: TRANSFERS, TRAVELLING AND WORKING AWAY FROM USUAL PLACE OF WORK
39. HOME BASED WORK
40. TRAVELLING ALLOWANCE
41. TRANSFER
SCHEDULE A: SALARIES
SCHEDULE B: PRODUCTIVITY IMPROVEMENTS
SCHEDULE C: SIGNATORIES OF PARTIES TO
THE AGREEMENT
SCHEDULE D: ALPHABETICAL LISTING OF
PROVISIONS

3.—SCOPE
This Agreement will apply throughout the state of Western
Australia to Officers employed in the South West Regional
College of TAFE. This Agreement will also apply to Officers
on secondment to or in the College.
4.—PARTIES BOUND
The parties to this Agreement will be the Governing Council of the South West Regional College of TAFE, and the Civil
Service Association of Western Australia (Inc).
5.—DEFINITIONS
The following terms will have the following meanings—
“Agreement”: means the South West Regional College of TAFE Public Service and Government Officers’
Enterprise Agreement 2000.
“Award”: means the Government Officers’ Salaries,
Allowances and Conditions Award 1989.
“College” means the South West Regional College of
TAFE.
“Continuous service”: Any period of service between
the employee and employer under an unbroken contract
of employment, and includes any authorised unpaid or
paid absences.
“CSA”: means the Civil Service Association of Western Australia (Inc).
“Department”: means the Western Australian Department of Training and Employment.
“Employee”: for the purpose of this Agreement means,
someone who is referred to at Clause 3—Scope.
“Employer”: means the Governing Council of the
South West Regional College of TAFE.
“Full-Time Officer”: A person employed to work 37
1/2 ordinary hours per week.
“Government”: means the Government of Western
Australia.
“GOSAC Award”: means the Government Officers’
Salaries Allowances & Conditions Award 1989.
“Managing Director” means the Managing Director
of the South West Regional College of TAFE, pursuant
to section 46 of the Vocational Education and Training
Act 1996.
“Minister”: is the Minister of the Crown who is responsible for the administration of the employing agency.
“Officer”: means a Public Service Officer as defined
in the Public Sector Management Act 1994 or Government Officer as defined in the Industrial Relations Act
1979.
“Part-Time”: means regular and continuing employment for less than the ordinary hours for a “Full-Time
Officer”.
“Spouse”: means a husband or wife of an employee,
and includes a de facto spouse. For the purposes of Bereavement leave it includes a former spouse.
“Union”: means the Civil Service Association of Western Australia (Inc).
“WAIRC”: means the Western Australian Industrial
Relations Commission.
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6.—NUMBER OF EMPLOYEES COVERED
At the date of registration of this Agreement the approximate number of employees covered by this Agreement is 60.
7.—NO FURTHER CLAIMS
7.1 There will be no extra claims for salary adjustments other
than that which is provided by this Agreement for the duration of its term.
7.2 There will be no further claims on matters contained in
this Agreement for the duration of its term.
8.—TERM OF AGREEMENT AND RENEGOTIATION
8.1 This Agreement will operate on and from the date of
registration and will remain in force for two years.
8.2 Six (6) months prior to the date of expiration of this
Agreement, the parties will commence negotiation for its renewal or replacement.
8.3 The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that
the productivity targets attained under this Agreement continue and previous productivity improvements in the last
agreement are sustained, and changes to Award conditions
maintained, or changed by agreement.
9.—RELATIONSHIP TO AWARDS
This Agreement will be read and interpreted wholly in conjunction with the Government Officers’ Salaries, Allowances
and Conditions Award 1989. This Agreement will have precedence to the extent of any inconsistency. Where the agreement
is silent the relevant award will apply.
10.—AVAILABILITY OF AGREEMENT
Employees will have access to an electronic copy of this
agreement. Where electronic copies are unavailable, hard copies of the agreement will be provided.
11.—OBJECTIVES OF THE AGREEMENT
It is the shared objectives of the parties to—
Work towards alignment of conditions for all TAFE employees.
Meet the requirements of clients and students through the
provision of reliable, efficient and competitive services.
Achieve the Department’s mission and improve productivity and efficiency through identified improvements.
Achieve improvement and greater flexibility of working
patterns and arrangements.
Promote and facilitate enhanced employee relations and increased job satisfaction.
To facilitate a continued cooperative approach to the introduction of change.
This Agreement will operate as a contributive mechanism
to deliver a cost efficient Vocational Education and Training
service.
12.—PAST PRODUCTIVITY
This Agreement incorporates past productivity to the date
of registration.
PART 2—DISPUTE RESOLUTION
13.—CONSULTATION PROVISIONS
13.1 The parties acknowledge the need for a satisfactory
College consultative procedure. Staff participation and consultation is encouraged. The form of participation and
consultation may vary at each workplace depending on individual circumstances. The College will establish its own
structure and processes. However, the non-establishment of a
structure or process will not be used as a means to avoid requirement to consult.
13.2 Employees will be involved in broadly based representative consultative committees with structure and functions
determined by the College.
13.3 Consultative committees will provide a forum for staff
and management to, where appropriate, seek the views of the
other and enter into meaningful discussions that may contribute towards outcomes, in relation to operational matters.
13.4 Representatives from the Union, where it has members at the workplace, will be invited to participate on
consultative committees.
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13.5 The parties to this Agreement acknowledge that decision making continues to rest with the College, which is
accountable to Government, through legislation, for the operation of its business.

16.3 If an employee who has been subject to disciplinary
action is aggrieved by a decision resulting from such action,
he/she may appeal against that decision to the WAIRC.

14.—DISPUTE RESOLUTION PROCEDURE
14.1 In the event of a dispute arising in the workplace the
procedure to be followed to resolve the matter will be as follows—
14.1.1 The employee and their supervisor will meet and
confer on the matter; and
14.1.2 If the matter is not resolved at such a meeting,
the parties will arrange for further discussions
between the employee and his or her nominated
representative, if any, and more senior levels of
management.
14.1.3 If the matter is still unresolved a discussion will
be held between representatives of the College
or other representative of the employer and the
Union or other employee representative.
14.1.4 If the matter cannot be resolved it may be referred
to the WAIRC.
14.2 While the parties attempt to resolve the matter work
will continue as normal unless an employee has a reasonable
concern about an imminent risk to his or her health and safety.

PART 3—EMPLOYER AND EMPLOYEES’ DUTIES,
EMPLOYMENT RELATIONSHIP AND RELATED
ARRANGEMENTS

15.—SUBSTANDARD PERFORMANCE
For the purposes of this clause the following definition will
apply—
Substandard performance: The performance of an employee is substandard if the employee does not, in the
performance of the functions that he or she is required to
perform, attain or sustain a standard that a person may
reasonably be expected to attain or sustain in the performance of his or her duties.
15.1 No employee shall be subject to the penalties of clause
15.2 unless a fair procedure is applied and decisions and processes incorporate the principles of natural justice and are free
from bias.
15.2 If, in accordance with the College’s substandard performance management policy, an employee is found by the
College to be performing at a substandard level, the College
may—
15.2.1 withhold an increment of remuneration otherwise
payable to that employee;
15.2.2 reduce the classification of that employee; or
15.2.3 terminate the employment of that employee.
15.3 If an employee who has been subject to substandard
performance management is aggrieved by any resulting decision, he/she may appeal against that decision in the WAIRC.
16.—BREACHES OF DISCIPLINE
16.1 No employee shall be subject to the penalties of clause
16.2 unless a fair procedure is applied and decisions and processes incorporate the principles of natural justice and are free
from bias.
16.2 If, in accordance with the College’s disciplinary policy,
an employee is found by the College to have committed a
breach of discipline, the College may—
16.2.1 reprimand the employee;
16.2.2 transfer the employee to another public sector
agency or authority, with the consent of that
agency or transfer the employee to another position at the College at which the employee is
currently employed;
16.2.3 impose on the employee a fine not exceeding the
equivalent of five days pay that the employee
would have received immediately prior to the
breach of discipline finding;
16.2.4 reduce the monetary remuneration of the employee within the employee’s existing
classification;
16.2.5 reduce the level of classification of the employee;
16.2.6 dismiss the employee;
or, except where the employee is dismissed under subclause
16.2.6, take action under any two or more of the above subclauses.

17.—HIGHER DUTIES
17.1 An officer who undertakes duties of a higher classification for a period of 10 consecutive working days or more,
inclusive of public holidays, will be paid at the salary applicable to the higher level proportionate to the level of duties and
responsibilities assigned for the entire period of the higher
duties.
17.2 The higher rate of payment will apply to an officer
who proceeds on normal annual leave or any other approved
leave of absence of not more than four weeks provided that
the officer was in receipt of the additional payment for a continuous period of 12 months or more.
18.—CASUAL EMPLOYMENT
18.1 Casual employees may be employed for up to three
months in any period of engagement, provided that where
operationally necessary and in compliance with subclause 18.2
of this clause the period of engagement may be extended for
up to a period of a further three months.
18.2 All casual engagements shall be in accordance with
the following guidelines.
1 The type of employment involves specific workload
demands of a short term nature;
2 The job is a short term project of a finite nature;
3 To replace an employee during a short term approved
leave of absence.
PART 4—WAGES AND RELATED MATTERS
19.—SALARIES
19.1 Increases have been applied to the rates paid pursuant
to the South West Regional College of TAFE Public Service
and Government Officers’ Enterprise Agreement 1998 as expressed in column A.
19.2 The rates in Column B will be paid effective from the
date of registration of the Agreement. The rates in column B
reflect a 1.5% increase for changes to award/employment conditions contained in this Agreement.
19.3 The rates in Column C will be paid from the first pay
period on or after 15 March 2001. The rates in Column C
reflect a 1.5% increase for changes to award/employment conditions contained in this Agreement.
19.4 The rates in Column D will be paid from the first pay
period on or after 15 March 2002. The rates in Column D
reflect a 3% increase, subject to Cabinet Standing Committee
on Labour Relations endorsement that the Productivity Improvement Plan targets have been achieved.
19.5 The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that
the productivity targets attained under this Agreement continue and previous productivity improvements in the last
agreement are sustained and changes to Award conditions
maintained, or changed by agreement.
20.—SALARY PACKAGING
20.1 An employee may, by agreement with the employer,
enter into a salary packaging arrangement in accordance with
the South West Regional College of TAFE Flexible Remuneration Packaging Scheme or any similar salary packaging
arrangement offered by the employer.
20.2 Salary packaging is an arrangement whereby the entitlements under this agreement, contributing toward the Total
Employment Cost (as defined) of an employee, can be reduced by and substituted with another, or other benefits.
20.3 For the purpose of this clause, Total Employment Cost
(TEC) is defined as the cost of salary and other benefits aggregated to a total figure or TEC, less the cost of Compulsory
Employer Superannuation Guarantee contributions.
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20.4 The TEC for the purposes of salary packaging, is calculated by adding—
20.4.1 The base salary;
20.4.2 Other cash allowances, eg. Annual leave loading;
20.4.3 Non-cash benefits, eg superannuation, motor vehicles etc;
20.4.4 Any Fringe Benefit Tax liabilities currently paid;
and
20.4.5 Any shift or commuted allowance or variable
components, eg performance based incentives
(where they exist).
20.5 Where an employee enters into a salary packaging arrangement they will be required to enter into a separate written
agreement with the employer that sets out the terms and conditions of the agreement.
20.6 The salary packaging arrangement must be cost neutral in relation to the total cost to the employer.
20.7 The salary packaging arrangement must also comply
with relevant taxation laws and the employer will not be liable for the additional tax, penalties or other costs payable or
which may become payable by the employee.
20.8 In the event of any increase or additional payments of
tax or penalties associated with the employment of the employee of the provision of employer benefits under the salary
packaging agreement, such tax, penalties and any other costs
will be borne by the employee.
20.9 In the event of significant increases in Fringe Benefit
Tax liability or administrative costs relating to arrangements
under this clause, the employee may vary or cancel a salary
packaging arrangement.
20.10 The cancellation of salary packaging will not cancel
or otherwise affect the operation of this Agreement.
20.11 An employer will not unreasonably withhold agreement to salary packaging on request from an employee.
20.12 The Dispute Settlement Procedure contained in this
Agreement will be used to resolve any dispute arising from
the operations of this clause. Where such a dispute is not resolved, the matter may be referred to the WAIRC.
21.—PAYMENT ARRANGEMENTS
Salaries will be paid on a fortnightly basis directly into an
approved bank, building society or credit union nominated by
the employee.
22.—REPAYMENTS OF OVERPAYMENTS
22.1 Any salary overpayments will be repaid to the employer
within a reasonable period of time.
22.2 If agreement cannot be reached, the employer may
deduct the amount of overpayment over the same length of
time that the overpayments occurred, or up to 6 months, whichever period is less.
22.3 The employer may not deduct or require an employee
to repay an amount exceeding 20% of the employees’ net pay
in any one pay period.
22.4 On compassionate grounds, the Managing Director may
allow an extended period for the repayment of overpayments.
23.—VARIATION OF ALLOWANCES
23.1 Wherever an award allowance is calculated by reference to a classification salary point, the parties agree that all
such allowances will be so varied by reference to the salary
provided by this agreement.
23.2 All such allowances will be applicable from the same
date as provided for any salary variation under this agreement.
PART 5—HOUR OF WORK, BREAKS, OVERTIME,
SHIFT WORK AND WEEKEND WORK
24.—HOURS OF WORK
Notwithstanding the prescribed hours of duty in clause 16
of the Award, the employer and an employee may agree to
vary the spread of hours during which the employee’s ordinary hours of work may be worked. Any agreement must be
voluntarily and genuinely made and an employee may not be
forced, coerced or intimidated into any such variation to the
spread of ordinary hours during which the hours of work may
be worked.
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25.—FLEXITIME
25.1 For the purpose of this clause, a settlement period will—
25.1.1 consist of 12 weeks;
25.1.2 have the required hours of duty of 450 hours;
and
25.1.3 commence at the beginning of a pay period.
25.2 Credit hours at any point within the settlement period
will not exceed 60 hours.
25.3 An officer may be allowed to clear flexi leave of a
maximum of 6 full days, or any combination of half days and
full days that does not exceed 6 full days in any settlement
period.
25.4 Full days of flexi leave may be taken in accordance
with College policy.
25.5 Flexi-leave days may be taken consecutively during a
Christmas Closedown.
25.6 Notwithstanding subclause 25.3, in the case of a Christmas Closedown of 12 working days, where sufficient credit
hours are accrued, an employee may take seven consecutive
flexi-leave days. This subclause does not apply in the case of
a Christmas Closedown of less than 12 working days.
25.7 Credit hours to a maximum of thirty seven hours thirty
minutes will be allowed at the end of each settlement period
and will be carried forward to the next settlement period.
25.8 In the case of credit hours greater than thirty seven
hours thirty minutes gained in one settlement period, the hours
in excess of thirty seven hours thirty minutes will be lost.
PART 6—LEAVE OF ABSENCE AND PUBLIC
HOLIDAYS
26.—ANNUAL LEAVE
26.1 By written approval of the employer, accrued annual
leave may be paid out (equivalent benefit) instead of taken.
26.2 The paying out of accrued annual leave is not obligatory and is subject to agreement of both the employer and
employee.
26.3 Annual Leave Travel Concessions—Officers Stationed
in Remote Areas
26.3.1 Where an officer’s headquarters is situated in District Allowance Areas 3,5,6 and in that portion of
area 4 located north of 30° South Latitude, as
defined in Schedule D—District Allowance of the
PSA/ Schedule G—District Allowance of the
GOSAC Award, a travel concession to the value
of return economy airfares to Perth or Geraldton
will be provided for the officer and his/her dependants when the officer travels from his/her
normal place of employment on Annual Leave.
26.3.2 The officer will only be entitled to the actual cost
of the travel, up to the value of return economy
airfares for the officer and his/her dependents to
Perth or Geraldton, whichever is the higher. The
employer will not reimburse the officer unless
the officer supplies evidence acceptable to the
employer of the actual cost of travel.
26.3.3 An officer is required to serve 12 months in these
areas before qualifying for travel concessions.
27.—LONG SERVICE LEAVE
27.1 Accrued long service leave may be taken in periods of
not less than one day.
27.2 By written approval of the employer, accrued long service leave may be paid out (equivalent benefit) instead of taken.
27.3 The paying out of accrued Long Service Leave is not
obligatory and is subject to agreement of both the employer
and employee.
28.—SICK LEAVE
28.1 Sick leave entitlement
28.2 The sick leave provisions of the GOSAC Awards will
continue to apply, except that the Managing Director may
approve further paid leave in exceptional circumstances.
29.—FAMILY/CARER’S LEAVE
29.1 An employee with responsibilities in relation to either
members of their family or members of their household who
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need their care and support, is entitled to paid leave of up to 5
days per annum, to provide care and support for such persons
when they are ill.
29.2 Family/carer’s leave taken will be deducted from an
employee’s sick leave entitlements, provided that 10 days of
the employee’s sick leave entitlement credited in the current
year cannot be used for family/carer’s leave. Family/carer’s
leave is not cumulative from year to year.
29.3 Where family/carer’s leave is exhausted, an employee
may take unpaid carer’s leave by agreement with the employer.
29.4 The employee will if required by the employer establish, by production of medical evidence or statutory
declaration, the illness of the person concerned and that the
illness is such as to require care by another.
29.5 The employee will, wherever possible, give the employer notice prior to the absence of the intention to take such
leave.
29.6 For the purposes of this clause, a family member or
member of the employee’s household is one who is wholly or
partially dependent on the employee.
30.—COMPASSIONATE LEAVE
30.1 Subject to paragraph 30.2 hereof, an officer will be
entitled to paid compassionate leave of up to 2 days on the
death of a family member.
30.2 The Managing Director may grant compassionate leave
on the death of a person other than a family member in personal and compassionate circumstances.
30.3 Compassionate leave will not be granted during a period of any other leave.
30.4 Payment for compassionate leave is to be made only
where the officer otherwise would have been on duty.
31.—SHORT LEAVE
The Award entitlement to short leave will no longer apply.
32.—CEREMONIAL/CULTURAL LEAVE
32.1 Ceremonial/Cultural Leave may be granted, to employees who have a ritual obligation to participate in ceremonial
activity which requires absence from work. Such leave will
also include leave to meet the employee’s custom and traditional laws.
32.2 An employee granted leave to participate in ceremonial, cultural or traditional law activities will have such leave
deducted from accrued annual leave or long service leave.
32.3 Leave without pay to participate in ceremonial, cultural or traditional law activities may be granted by the
employer.
33.—PUBLIC HOLIDAYS
33.1 The following days are paid public holidays; New Year’s
Day, Australia Day, Good Friday, Easter Monday, Anzac Day,
Foundation Day, Labour Day, Sovereign’s Birthday, Christmas Day and Boxing Day.
33.2 Whenever any of these days falls on a Saturday or a
Sunday, the holiday is observed on the next succeeding Monday, or in the case of Boxing Day falling on a Sunday or
Monday, on the next succeeding Tuesday.
33.3 There is no entitlement to any additional Public Service holidays in addition to those prescribed in this agreement.
34.—CHRISTMAS CLOSEDOWN
34.1 The College may observe a closedown over the Christmas/New Year period.
34.2 The duration of the closedown will be at the discretion
of the Managing Director but will not exceed 12 working days.
34.3 Employees will be required to take annual leave, long
service leave, rostered days off, time in lieu of overtime or
flexitime credit hours on the working days that the College is
closed down. The employee may elect which form of leave is
to be taken.
34.4 The Managing Director will as soon as possible, in
each calendar year but not later than 30 June, advise employees of the period of closedown and the number of working
days involved.
34.5 When taking leave during the year employees must be
aware of the requirement to retain credits to cover the required
number of days over the compulsory close down period.
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34.6 New employees, employees who have exhausted their
annual leave credits at the commencement of this Agreement,
or employees who have been granted approval to utilise all
leave credits will be entitled to take leave without pay or go
into debit to cover the amount of leave involved, provided a
refund is made by the employee, on termination, if credits to
the value of the leave taken in advance have not been accrued.
35.—PARENTAL LEAVE
Definitions
For the purpose of this clause, the following terms have the
following meanings—
“Adoption”: is the placement (including any initial temporary placement with a view to a permanent placement)
of a child who is less than 5 years of age, who is not the
natural or step-child of the employee or employee’s
spouse and who has not lived with the employee for longer
than 6 months.
“Adoption leave”: Unpaid parental leave of up to 12
months taken by either parent in connection with the adoption or placement of a child under the age of 5 years.
“Certification”—
(a) For the purposes of paternity leave means a
certificate from a registered medical practitioner which names the employee’s spouse,
states that she is pregnant, and the expected
date of birth.
(b) For the purpose of maternity leave means a
certificate from a registered medical practitioner stating that the employee is pregnant
and the expected date of birth.
(c) For the purpose of adoption leave and special
adoption leave means the requirements that
an employee must comply with before being
eligible for the entitlement.
The employee must produce to the employer—
a statement from an adoption agency or other appropriate body of the placement of the child for
adoption purposes; or
presumed date confirming that the employee or employee’s spouse is to have custody of the child
pending application for an adoption order.
“Child”: A person to whom an employee or employee’s spouse has given birth, or who is adopted by an
employee or employee’s spouse or who is placed with an
employee or employee’s spouse with a view to permanent adoption. This does not include a child or stepchild
of the employee or employee’s spouse who has previously lived with the employee for a period of 6 months
or more.
“Expected date of birth”: The day certified by a medical practitioner, to be the day on which the birth of the
child of the employee, or employee’s spouse is expected.
“Maternity leave”: Unpaid parental leave of up to 12
months taken by a female employee in connection with
her pregnancy, and the subsequent birth of a child.
“Parental leave”: Any period of maternity leave, paternity leave and/or adoption leave of up to 12 months taken
in connection with the birth or adoption of a child.
“Paternity leave”: Unpaid parental leave of up to 12
months which is taken by a male employee in connection
with the birth or adoption of a child. Such an employee
is permitted to take one week of unpaid paternity leave
immediately after the birth or adoption of a child, in conjunction with any leave taken by his spouse.
35.1 Entitlement to parental leave
35.1.1 Employees are entitled to parental leave in connection with the birth or adoption of a child, in
accordance with this clause.
35.1.2 Parental leave only applies to part-time or full
time employees. Temporary full time or part-time
employees on fixed term contracts are only eligible for parental leave for the duration of their fixed
term contract of employment.
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35.1.3 For female employees parental leave may, at the
employee’s discretion, commence prior to 6
weeks before the expected date of birth of the
child.
35.1.4 The minimum period of absence on maternity
leave will commence six weeks before the expected date of birth and end six weeks after the
day on which the birth has taken place, however
an employee may apply to the Managing Director to vary this period provided her application is
supported by a certificate from a registered medical practitioner indicating that the employee is
fit to continue or resume duty within this minimum period.
35.2 Eligibility for parental leave
35.2.1 An employee must comply with the certification
and notice requirements to be entitled to parental
leave, unless these requirements are waived by
the employer.
35.2.2 Any entitlement to parental leave is reduced by
any amount of parental leave taken by the employee’s spouse in relation to the same child.
Parental leave is not to be taken simultaneously
by both parents, except during one week of paternity leave taken immediately after the birth or
adoption of a child.
35.3 Notice requirements
An employee is to give the employer at least 10 weeks written notice of the intention to take parental leave other than for
the purposes of adoption and of the expected duration of the
leave.
35.4 Transfer to a safe job
Where in the opinion of a registered medical practitioner
illness or risks arising out of the pregnancy or hazards connected with the work assigned to the employee make it
inadvisable for the employee to continue her present work,
she may be transferred to a safe job, at the rate and on the
conditions attached to that job or at the employee’s substantive level, whichever is the higher, until the employee
commences parental leave.
35.5 Variation and/or cancellation of parental leave period
35.5.1 The period of parental leave may be lengthened
or shortened by Agreement between the employer
and the employee, provided that the amount of
leave does not exceed the maximum allowed.
35.5.2 The employee must where practicable give the
employer 14 days written notice of any request
to vary the period of leave.
35.5.3 Parental leave applied for, but not commenced,
by an employee for any reason is cancelled. Reasons for cancellation include, but are not limited
to—
35.5.3(a) where a pregnancy terminates, other
than by the birth of a living child;
35.5.3(b) or where a planned adoption or placement of a child does not proceed.
35.5.3(c) An employee must notify the employer
of any change in certification details.
35.6 Parental leave and sick leave
35.6.1 Where the pregnancy of an employee terminates
after 28 weeks, other than by the birth of a living
child, and the employee is not on parental leave,
she is entitled to sick leave in accordance with
Award entitlements.
35.6.2 An employee who suffers any illness or injury
related to her pregnancy and/or the birth whilst
on parental leave cannot utilise sick leave entitlements.
35.6.3 An employee may utilise sick leave entitlements
in accordance with clause 27.1—Sick Leave when
not on parental leave.
35.7 Special adoption leave
An employee is entitled to special unpaid adoption leave of
up to 2 days to attend any compulsory interviews, examinations or the like which are required by the adoption procedure.
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35.8 Effect of parental leave on leave entitlements and employment
35.8.1 Any absence on parental leave will not break the
continuity of service.
35.8.2 However, absence on parental leave will not be
taken into account for the purpose of salary increment progression. Paid leave entitlements such
as annual leave, long service leave and public
holidays will not accrue during any period of
parental leave.
35.8.3 An employee may, instead of or in conjunction
with parental leave, take annual leave or long service leave entitlements to which he or she is
entitled.
An employee proceeding on parental leave may elect to
utilise—
35.8.3(a) accrued annual leave
35.8.3(b) accrued long service leave
for the whole or part of the period referred to in
subclause 35.1 of this clause. The periods of leave
referred to in paragraphs 35.8.3(a) and 35.8.3(b) of
this subclause, which are utilised, will be paid leave.
35.9 Replacement employees
35.9.1 Before the employer engages a replacement employee (including a temporarily promoted or
transferred employee), the employer must inform
that person of the temporary nature of the employment, and of the rights of the person on
parental leave who is being replaced.
35.9.2 The employer does not have to engage a replacement employee if one is not required.
35.10 Return to work after parental leave
35.10.1 An employee must confirm to the employer an
intention of returning to work prior to re-commencing work.
35.10.2 An employee returning to work from parental
leave is entitled to the position held immediately
before beginning parental leave. Where the employee was transferred to a safe job, the employee
is entitled to return to the position occupied immediately prior to transfer.
35.10.3 Where the position no longer exists, the employee
is entitled to the same classification and pay to
that of the employee’s former position, and for
which the employee is qualified and capable of
performing.
35.10.4Where immediately before commencing parental leave,
an employee was acting in a higher position, or
performing additional duties on a temporary basis, this subclause only applies in respect of the
position held by the employee immediately before taking the acting or temporary position.
35.11Termination of employment and parental leave
35.11.1 An employee may terminate his or her employment at any time during a period of parental leave,
by giving the employer the appropriate period of
notice detailed in the relevant award.
35.11.2 The employer must not terminate an employee
or transfer them from their existing position on
the grounds of the employee’s parental leave application and/or absence on parental leave.
36.—EMERGENCY AND COMMUNITY SERVICE
LEAVE
36.1 Emergency Service Leave may be granted to an Employee who is an active volunteer member of the—
* Western Australian State Emergency Service;
* Western Australian Bush Fire Brigade;
* St John Ambulance Brigade;
* Defence Force Reserves;
* Sea and rescue associations; or
* Other similar Authorities or bodies, recognised by
the College.
to attend emergencies as declared by the recognised Authority or body provided that it does not interfere with essential
customer service and work requirements.
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36.2 If an employee is an active member of a recognised
Authority or body they are to advise the College of membership in writing at the commencement of employment or
membership in order to seek leave to attend emergencies.
36.3 The employer will be advised as soon as possible by
the employee, the emergency service or such other persons as
to the absence and, where possible, the expected duration of
the absence. Such advice will be provided within 24 hours of
the event or activity requiring the person’s absence.
36.4 The employee must complete a leave of absence form
immediately upon return to work.
36.5 The application form must be accompanied by a certificate from the emergency organisation certifying that the
employee was required for the specified period. If a certificate of attendance is not provided from the emergency service
organisation absence may be considered to be leave without
pay. If the absence is deemed to be leave without pay, any
adjustment in entitlements arising as a result of not proving a
certificate of service will be processed in the next scheduled
pay period.
36.6 An employee, who during the course of the emergency
volunteers their services to an emergency service organisation, will comply with subclauses 36.2 to 36.5 inclusive.
36.7 Such leave will not affect any continuity of service for
the purpose of higher duties arrangements or eligibility for
allowances.
36.8 An employee may be granted reasonable Community
Service Leave, subject to proof, to donate blood products to
the Red Cross Blood Bank.
37.—ANNUAL LEAVE LOADING
Annual leave loading provisions in the GOSAC Award have
been absorbed and no longer apply.
38.—SELF-FUNDED WORK BREAKS
38.1 Employees may receive 4 years salary over a period of
five years, with no attendance at work required in the fifth
year, in accordance with the College’s Policy and Guidelines.
38.2 The employer and an employee may agree to enter into
any other similar arrangements involving different periods of
time, in accordance with the Policy and Guidelines.
PART 7: TRANSFERS, TRAVELLING AND WORKING
AWAY FROM USUAL PLACE OF WORK
39.—HOME BASED WORK
An employee may make application to the College to engage in home based work subject to the College’s Home Based
Work policy.
40.—TRAVELLING ALLOWANCE
40.1 This clause replaces Clause 42.—Travelling Allowance
of the Government Officers’ Salaries, Allowances and Conditions Award in its entirety.
40.2 An employee who travels on official business will be
reimbursed reasonable expenses on the basis of the production of receipts for reasonable expenses. Reasonable expenses
will include but not be limited to accommodation costs, purchase of meals as necessary, and cost of transport to destination.
40.3 In addition to clause 40.2—Travelling Allowance above,
an employee will be reimbursed reasonable incidental expenses
such as train, bus and taxi fares, official telephone calls, laundry and dry cleaning expenses, on production of receipts.
40.4 If on account of lack of suitable transport facilities, an
employee necessarily engages reasonable accommodation for
the night prior to commencing travelling on early morning
transport the employee will be reimbursed the actual cost of
such accommodation.
40.5 Reimbursement of expenses will not be suspended
should an employee become ill whilst travelling, provided
leave for the period of such illness is approved in accordance
with provisions of Clause 28.1—Sick Leave of this Agreement, and the employee continues to incur accommodation,
meal and incidental expenses.
40.6 Reimbursement claims for travelling in excess of 14
days in one month will not be passed for payment by a certifying employee unless the Managing Director has endorsed
the account.
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40.7 An employee who is relieving at or temporarily transferred to any place within a radius of fifty (50) kilometres
measured from the employee’s headquarters will not be reimbursed the cost of midday meals purchased, but an employee
travelling on duty within that area which requires absence from
the employee’s headquarters over the usual midday meal period will be, on the production of receipts, for each meal
necessarily purchased, provided that—
40.7.1 such travelling is not a normal feature in the performance of the employee’s duties; and
40.7.2 such travelling is not within the suburb in which
the employee resides.
41.—TRANSFER
41.1 The College may transfer, at the same level of classification, an officer from one office, post or position within the
College to another such office, post or position, for which
that officer possesses the appropriate qualifications and skills,
provided the College considers it to be in its interests to do so.
Such transfers include the transfer of an employee from one
campus of the College to another campus of the College.
41.2 The decision to transfer will be equitable and free from
bias.
41.3 If the College transfers an employee in accordance with
subclause 41.1 of this Clause it will comply with the following—
41.3.1 The transfer will be at the employee’s current classification level;
41.3.2 The transfer will not result in a loss of the employee’s continuity of service;
41.3.3 The transfer will not change the tenure of the
employee;
41.3.4 The College’s and employee’s needs will be taken
into account in the transfer decision. The employee’s needs include distance of new work site from
place of residence, skills, qualification and experience of the employee, requirement to undertake
training to perform the duties of the new position.
41.3.5 The employee will be notified of the transfer decision and arrangements. The College will give
the employee at least four weeks notice of intention to transfer.
41.3.6 Policies relating to transfer will be documented,
equitable, free from bias, applied consistently and
accessible to College employees.
41.3.7 The decisions and processes relating to transfer
will embody the principles of natural justice including access to documentation specifically
relating to the particular employee’s transfer, explanation as to the reasons for the transfer and
consultation with the employee where their input is taken into consideration;
41.3.8 The transfer decision will be capable of review;
and
41.3.9 The appropriate confidentiality will be observed.
41.4 The College must adhere to the Public Sector Standards in Human Resource Management standard regarding
transfer.
41.5 The College will act in accordance with the report and
implement any recommendations of a reviewer selected by
the Commissioner for Public Sector Standards to investigate
any suspected breach of standard in accordance with s.15 of
the Public Sector Management (Review Procedures) Regulations 1995.
41.6 If the College does not act in accordance with and implement the recommendations of the reviewer selected by the
Commissioner for Public Sector Standards, the College will
be in breach of the Agreement.
41.7 Should an application for a breach of the Public Sector
Standard relating to Transfer be lodged with the Managing
Director within 15 days of an employee being notified of a
decision to transfer and a review of the transfer be carried out,
the status quo will remain until such time as the reviewer has
made recommendations.
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SCHEDULE A: SALARIES
ENTERPRISE BARGAINING AGREEMENT 2000
SCHEDULE A

LEVEL

Column A—
Column B—
Current Annual
Date of
Salary Rates
Registration
1.5%

Column C—
Column D—
Annual Salary
Annual Salary
New Fortnightly as at First Pay New Fortnightly as at First Pay New Fortnightly
Rate
Period on or
Rate
Period on or
Rate
After March 15,
After March 15,
2001
2002
1.5%
3%*

LEVEL 1
Age 16
Age 17
Age 18
Age 19
Age 20
YEAR 1
YEAR 2
YEAR 3
YEAR 4
YEAR 5
YEAR 6
YEAR 7
YEAR 8
YEAR 9

12,900
15,075
17,585
20,355
22,858
25,110
25,883
26,656
27,423
28,196
28,968
29,857
30,471
31,380

13,094
15,301
17,849
20,660
23,201
25,487
26,271
27,056
27,834
28,619
29,403
30,305
30,928
31,851

501.99
586.62
684.30
792.09
889.49
977.12
1,007.20
1,037.28
1,067.13
1,097.21
1,127.25
1,161.85
1,185.74
1,221.11

13,290
15,531
18,117
20,970
23,549
25,869
26,665
27,462
28,252
29,048
29,844
30,759
31,392
32,328

509.52
595.42
694.56
803.97
902.83
991.78
1022.31
1052.84
1083.14
1113.67
1144.16
1179.28
1203.53
1239.43

13,689
15,997
18,660
21,599
24,255
26,645
27,465
28,286
29,099
29,920
30,739
31,682
32,334
33,298

524.80
613.29
715.40
828.09
929.92
1021.53
1052.98
1084.43
1115.63
1147.08
1178.49
1214.65
1239.63
1276.61

LEVEL 2
YEAR 1
YEAR 2
YEAR 3
YEAR 4
YEAR 5

32,468
33,302
34,179
35,105
36,074

32,955
33,802
34,692
35,632
36,615

1,263.45
1,295.91
1330.03
1,366.07
1,403.77

33,449
34,309
35,212
36,166
37,164

1282.40
1315.34
1349.98
1386.56
1424.83

34,453
35,338
36,268
37,251
38,279

1320.88
1354.80
1390.48
1428.15
1467.58

LEVEL 3
YEAR 1
YEAR 2
YEAR 3
YEAR 4

37,407
38,445
39,515
40,614

37,968
39,022
40,108
41,223

1,455.65
1,496.04
1,537.68
1,580.44

38,538
39,607
40,709
41,842

1477.48
1518.48
1560.74
1604.15

39,694
40,795
41,931
43,097

1521.81
1564.03
1607.56
1652.27

LEVEL 4
YEAR 1
YEAR 2
YEAR 3

42,120
43,301
44,516

42,752
43,951
45,184

1,639.05
1,685.00
1,732.28

43,393
44,610
45,861

1663.63
1710.28
1758.27

44,695
45,948
47,237

1713.54
1761.59
1811.02

LEVEL 5
YEAR 1
YEAR 2
YEAR 3
YEAR 4

46,855
48,437
50,080
51,785

47,558
49,164
50,831
52,562

1,823.30
1,884.86
1,948.80
2,015.15

48,271
49,901
51,594
53,350

1850.65
1913.14
1978.03
2045.38

49,719
51,398
53,141
54,951

1906.17
1970.53
2037.37
2106.74

LEVEL 6
YEAR 1
YEAR 2
YEAR 3
YEAR 4

54,526
56,390
58,305
60,338

55,344
57,236
59,180
61,243

2,121.81
2,194.35
2,268.87
2,347.98

56,174
58,094
60,067
62,162

2153.64
2227.26
2302.90
2383.20

57,859
59,837
61,869
64,027

2218.25
2294.08
2371.99
2454.69

LEVEL 7
YEAR 1
YEAR 2
YEAR 3

63,454
65,610
67,956

64,406
66,594
68,975

2,469.23
2,553.13
2,644.42

65,372
67,593
70,010

2506.27
2591.43
2684.09

67,333
69,621
72,110

2581.46
2669.17
2764.61

LEVEL 8
YEAR 1
YEAR 2
YEAR 3

71,769
74,500
77,887

72,846
75,618
79,055

2,792.80
2,899.07
3,030.87

73,938
76,752
80,241

2834.69
2942.56
3076.34

76,156
79,054
82,648

2919.73
3030.84
3168.63

LEVEL 9
YEAR 1
YEAR 2
YEAR 3

82,117
84,975
88,234

83,349
86,250
89,558

3,195.48
3,306.69
3,433.51

84,599
87,543
90,901

3243.41
3356.30
3485.02

87,137
90,170
93,628

3340.71
3456.98
3589.57

CLASS 1
CLASS 2
CLASS 3
CLASS 4

93,162
98,090
103,016
107,945

94,559
99,561
104,561
109,564

3,625.28
3,817.05
4,008.74
4,200.54

95,978
101,055
106,130
111,208

3679.66
3874.30
4068.87
4263.55

98,857
104,086
109,314
114,544

3790.05
3990.53
4190.93
4391.46
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LEVEL

LEVEL 2/4
YEAR 1 (2.1)
YEAR 2 (2.3)
YEAR 3 (2.5)
YEAR 4 (3.2)
YEAR 5 (4.1)
YEAR 6 (4.3)
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Column A—
Column B—
Current Annual
Date of
Salary Rates
Registration
1.5%
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Column C—
Column D—
Annual Salary
Annual Salary
New Fortnightly as at First Pay New Fortnightly as at First Pay New Fortnightly
Rate
Period on or
Rate
Period on or
Rate
After March 15,
After March 15,
2001
2002
1.5%
3%*

32,468
34,179
36,074
38,445
42,120
44,516

32,955
34,692
36,615
39,022
42,752
45,184

1,263.45
1,330.03
1,403.77
1,496.04
1,639.05
1,732.28

33,449
35,212
37,164
39,607
43,393
45,861

1282.40
1349.98
1424.83
1518.48
1663.63
1758.27

34,453
36,268
38,279
40,795
44,695
47,237

1320.88
1390.48
1467.58
1564.03
1713.54
1811.02

OTHER
Job Skills Trainees 19,625
Under 21
16,593

19,919
16,842

763.68
645.70

20,218
17,095

775.14
655.38

20,825
17,607

798.39
675.04

* The payment of this increase is subject to the approval of the Cabinet Standing Committee on Labour Relations
SCHEDULE B: PRODUCTIVITY IMPROVEMENTS
PRODUCTIVITY IMPROVEMENT PLAN
Staff will actively participate in the development and implementation of a Productivity Improvement Plan/s (PIP/s)
as determined by the Managing Director.
PIPs may be developed at the College or Campus level, or
any combination as determined by the Managing Director.
The PIP/s may involve changes to work practices, but will
not involve changes to award/agreement/enterprise bargaining agreement employment conditions.
Subject to the approval of the Cabinet Standing Committee
on Labour Relations, a 3% pay increase will be paid to employees from the first pay period on or after 15 March 2002
for productivity improvements.
SCHEDULE C: SIGNATORIES OF PARTIES TO THE
AGREEMENT
The following signatories are authorised to sign this Agreement.
Signatories
.............Signed...............
Date 20/12/2000
Employer—
Robert Smillie, Managing Director of South West Regional College of TAFE, on behalf of the Governing
Council
Signed for and on behalf of the Civil Service Association of
Western Australia (Inc) by
.............Signed...............
Date 20/12/2000
Common Seal
Mr Dave Robinson, Branch Secretary,
Civil Service Association WA Inc
SCHEDULE D: ALPHABETICAL LISTING OF
PROVISIONS
Annual Leave
Annual Leave Loading
Annual Leave Travel Concessions
Arrangement
Availability of Agreements
Breaches of Discipline
Casual Employment
Ceremonial/Cultural Leave
Christmas Closedown
Compassionate Leave
Consultation Provisions
Definitions
Dispute Resolution Procedure
Emergency and Community Service Leave
Flexitime
Higher Duties
Home Based Work
Hours of Work
Long Service Leave
No Further Claims
Number of Employees Covered
Objectives of the Agreement

Parental Leave
Parties Bound
Past Productivity
Payment Arrangements
Productivity Improvements
Public Holidays
Relationship to Awards/Agreements
Repayments of Overpayments
Salaries
Salary Packaging
Scope
Self Funded Work Breaks
Short Leave
Sick Leave and Family/Carer’s Leave
Signatories of Parties to the Agreement
Substandard Performance
Term of Agreement and Renegotiation
Title
Transfer
Travelling Allowance
Variation of Allowances

UNIVERSAL COMMERCIAL CLEANING / BLPPU
AND THE CMETU COLLECTIVE AGREEMENT
2000.
No. AG 287 of 2000.
2001 WAIRC 01769
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS,
CONSTRUCTION,
MINING, ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH, APPLICANT
v.
UNIVERSAL
COMMERCIAL
CLEANERS PTY LTD, RESPONDENT
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
FRIDAY, 12 JANUARY 2001
FILE NO/S
AG 287 OF 2000
CITATION NO. 2001 WAIRC 01769
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Agreement registered
Ms L Dowden
no appearance

_______________________________________________________________________________
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Order.
HAVING heard Ms L Dowden for the applicant and there being
no appearance for the respondent;
NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order —
THAT the agreement entitled Universal Commercial
Cleaning/BLPPU and the CMETU Collective Agreement
2000 in the terms of the following Schedule be registered as an industrial agreement.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner .

Schedule.
1.—TITLE
This agreement shall be known as the Universal Commercial Cleaning / BLPPU and the CMETU Collective Agreement
2000.
2.—ARRANGEMENT
Clause No.
Title
1
Arrangement
2
Parties and Persons Bound
3
Application
4
Relationship to Parent Award
5
Period of Operation
6
Classification Structures & Rates of Pay
7
Industry Standards
8
Sick Leave
9
Negotiation of a Subsequent Agreement
10
Application of Project Agreements
11
Fares and Travelling Allowance
12
Seniority
13
All In Payments
14
Pyramid Sub-Contracting
15
Dispute Settlement Procedure
16
Safety Dispute Resolution
17
Amenities
18
Training and Related Matters
19
Drug & Alcohol, Safety & Rehabilitation
Program
20
Clothing & Safety Footwear
21
Income Protection
22
Accident Pay
23
Union Membership
24
Signatories to the Agreement
25
Appendix A—Drug & Alcohol, Safety and
Rehabilitation
Appendix B—Site Allowance
3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Universal Commercial
Cleaners Pty Ltd (hereinafter referred to as “the company”),
the Western Australian Builders’ Labourers, Painters and Plasterers Union of Workers and the Construction Mining Energy
Timberyards Sawmills and Woodworkers Union of Australia—
WA Branch (hereinafter referred to as “the unions”) and all
employees of the company eligible to be members of the unions.
4.—APPLICATION
This agreement shall apply to all employees of the company engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition of buildings or
other structures of any kind whatsoever on—
1. All sites where the Principal Contractor has an agreement or understanding with the Union;
2. All sites where the Principal Contractor has a contract with a project contractual value of or over $6
million; and
3. All sites in the CBD and West Perth (as defined in
Appendix A) with a project contractual value of or
over $750,000.
This agreement shall apply in Western Australia only. There
are approximately 2 employees covered by this agreement.
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5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read
and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (hereinafter referred to as “the award”).
2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agreement shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.
6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay period commencing on or after the date of signing and shall
remain in force until the 1st of November, 2002.
7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid
according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)

Labourer Group 1
Labourer Group 2
Labourer Group 3
Plaster, Fixer
Painter, Glazier
Signwriter
Carpenter/Roofer
Bricklayer
Refractory Bricklayer
Stonemason
Rooftiler
Marker/Setter Out
Special Class T
APPRENTICE RATES

Plasterer, Fixer
Year 1
Year 2 (1/3)
Year 3 (2/3)
Year 4 (3/3)
Painter. Glazier
Year 1 (.5/3/5)
Year 2 (1/3), (1.5/3.5)
Year 3 (2/3), (2.5/3.5)
Year 4 (3/3), (3.5/3.5)
Signwriter
Year 1 (.5/3.5)
Year 2 (1/3, 1.5/3.5)
Year 3 (2/3. 2.5/3.5)
Year 4 (3/3, 3/5/3.5)
Carpenter/Roofer
Year 1
Year 2 (1/3)
Year 3 (2/3)
Year 4 (3/3)
Bricklayer
Year 1
Year 2 (1/3)
Year 3 (2/3)
Year 4 (3/3)
Stonemason
Year 1
Year 2 (1/3)
Year 3 (2/3)
Year 4 (3/3)
Rooftiler
6 months
2nd 6 months
Year 2
Year 3

Current
EBA Rate
Hourly
Rate
$

1 November
2001
Hourly
Rate
$

18.91
18.26
17.78
19.65
19.20
19.62
19.79
19.61
22.47
19.76
19.43
20.35
20.61

19.86
19.17
18.67
20.63
20.16
20.63
20.78
20.59
25.59
20.75
20.40
21.37
21.64

Current
EBA Rate
Hourly
Rate
$

1 November
2001
Hourly
Rate
$

8.25
10.81
14.74
17.29

8.66
11.35
15.47
18.15

8.06
10.56
14.40
16.90

8.47
11.09
15.12
17.74

8.24
10.79
14.72
17.27

8.66
11.35
15.47
18.15

8.31
10.88
14.84
17.42

8.73
11.43
15.59
18.29

8.24
10.79
14.71
17.26

8.65
11.32
15.44
18.12

8.31
10.88
14.84
17.42

8.73
11.43
15.59
18.29

11.07
12.17
14.23
16.70

11.62
12.78
14.94
17.54
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3. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.
4. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.
5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.
Date
CPI Limit
Additional Payment
June 2001
5%
1% (paid 1/9/2001)
June 2001
6%
2% (paid 1/9/2001)
June 2002
5%
1% (paid 1/9/2002)
June 2002
6%
2% (paid 1/9/2002)
8.—INDUSTRY STANDARDS
Redundancy
The company shall increase redundancy contributions on
behalf of each employee to the following sums on a weekly
basis—
Rate on signing
$50
Rate as of 1/05/2001
$60
Superannuation
(i) The Company will make a payment of $60 per week per
employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.
The Company will advise all employees subject to the Agreement of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.
Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Building Unions Superannuation Scheme (the “C+BUSS”).
In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.
In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.
(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification allowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, leading hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work undertaken during ordinary hours of work, including fares and travel.
9.—SICK LEAVE
For sick leave accrued after the date of signing this agreement the following will apply—
(a) The Company’s employees shall have the option of
converting 100% of accrued sick leave entitlement
to a cash payment on termination
(b) If an employee who has been terminated by the Company without exercising the above option is
re-engaged within a period of six months, the unpaid balance of sick leave shall continue from the
date of re-engagement.
(c) Where the Company has signed a previous Agreement with the Union that also allowed for the
conversion to cash payment on termination for
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accrued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.
(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.
(e) Employees shall have the option of converting to a
cash payment all sick leave entitlements over 5 days.
Payment shall be made on the last pay period prior
to the Christmas closedown.
10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT
The parties agree to commence negotiations for a new collective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to conclude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.
11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in
the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agreement to which the union is a party exists that provides for
higher rates of pay and conditions.
2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.
12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment
shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.
13.—SENIORITY
1. The parties agree the continuity of employment is desirable wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.
2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.
3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.
4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is reengaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.
14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in
payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.
2. It is agreed that where a breach of this clause is discovered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the commencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.
3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be notified when specialist sub-contractors are to be engaged.
15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of
a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-contractor.
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2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.
3. Further provided that when a sub-contract is let for labour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.
4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.
5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further between the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.
16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial question,
dispute or difficulty should be dealt with as close to its source
as possible.
2. An employee or the union delegate should initially submit any work related and/or industrial matter referred to in
(1), to the site foreperson, supervisor or other appropriate site
representative of the company.
3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.
4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.
5. Whilst the above procedures are being followed work
should continue as normal.
6. This procedure is to be followed in good faith and without unreasonable delay by any party.
7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the parties—
• referred to the Western Australian Industrial Relations
Commission for conciliation and if required arbitration provided that the parties involved in the matter
will confer among themselves and make reasonable
attempts to resolve the matter before taking those matters to the Commission. The Commissions decision will
be accepted by all parties subject to legal rights of appeal; or
• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the
parties, for determination.
8. This dispute settlement procedure does not apply to health
and safety issues.
17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe
operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The company recognises its responsibilities to provide a safe and
healthy workplace.
2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.
3. No person shall dismiss a safety complaint. Any complaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—
(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety representative.
(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.
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(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.
(iv) While there is disagreement on the ruling of the company safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.
(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to undertake an inspection of the disputed area for the
purpose of resolving any such matter.
(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolution of the dispute.
(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.
(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.
(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.
18.—AMENITIES
1. The parties agree that it is the responsibility of the company to ensure that the amenities prescribed by the Award are
provided as a minimum. Where, however, that standard is not
maintained due to an action or event beyond the control of the
company, the union agrees that the company should be allowed reasonable time in which to rectify the problem. If the
company acts promptly to rectify the problem, there should
be no interruption to work from industrial stoppages, bans
and limitations.
2. In all instances, the following procedure shall be observed—
3. A uniformly high standard of amenities and facilities such
as ablution blocks, change rooms, crib sheds, etc. shall be
provided.
4. All Sheds shall be weatherproof and soundly constructed
to an approved standard with sufficient windows and doors,
adequate ventilation and lighting. They must have a floor above
ground level and be lined on ceilings and walls.
5. Mess Shed/s fitted with fly screens are provided for exclusive use of workers and not for the storage of employers’
equipment, tools and materials.
6. Shed/s shall provide not less that 0.75 square metres of
floor space per person employed at any one time, provided
that the area be not less than 4.65 square metres. Fixtures,
other than tables and chairs, shall not be included when calculating floor space.
7. Where 5 or more persons are employed at one time, the
floor area shall not be less than 9 square metres.
8. Adequate facilities are to be provided for warmth and for
drying clothes eg. strip heaters.
9. Provided that 20 or more persons are employed on the
site at any one time, the employer shall provide a separate
shed or sheds for messing, which shall be of such dimension
as to provide not less than 0.75 square metres of floor space
per person.
10. Where less than 20 persons are employed on site, Regulation 3.20—Workplace Facilities of the Occupational Safety
and Health Regulations 1996 shall apply to provisions of
messing and changing facilities.
11. In the changing facilities, separate clothes-hanging facilities for each person employed are to be provided (coat hooks
only to be used).
12. In the changing facilities, sufficient seating accommodation for the changing of work apparel is to be provided.
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13. In the messing facilities, sufficient tables with fixed
washable laminated or vinyl surface, and seating for the taking of meals, are to be provided.
14. Food warming facilities to be supplied, together with a
supply of cool, clean water conveniently accessible, as well
as boiling water at meal/rest breaks.
15. Receptacle for garbage with bin liner and rat and fly
proof is to be supplied in mess area, and emptied regularly.
16. A washable vinyl floor surface in all facilities is to be
provided.
17. Shelving is to be supplied in the mess shed for storage
(cups, lunch bags, etc).
18. All facilities are to be cleaned and disinfected on a regular basis.
19. All mess sheds shall be supplied with reverse cycle airconditioning.
20. Toilet blocks shall be soundly constructed and roofed
with weatherproof material. The floor of each toilet shall be
well-drained and constructed of concrete, bricks and cement,
or other approved materials which shall be impervious to water.
Every toilet shall be well lighted by natural or artificial light
and shall be ventilated. Each toilet shall have a hinged door,
capable of being fastened on the inside, lift seats/flaps and
toilet paper.
21. Where practicable, toilets to be connected to sewerage
before commencement of the job.
22. Toilet/urinal location to be conveniently accessible to
employees, but not so close as to cause a nuisance to those
persons.
23. Where necessary, portable water seal toilets of an approved standard are to be provided and regularly serviced.
24. Conveniently accessible toilets and urinals are to be distributed every 5th floor on multi-storey constructions.
25. Toilets and urinals are to be washed daily with disinfectant and kept in clean, hygienic condition.
26. Adequate washing facilities, suitably drained, and was
basins/troughs are to be supplied with running water.
27. Soap and towels are to be supplied.
28. The following toilet/urinal ratio shall be applied in respect to all employees—
Employees
Toilets
Urinals
1-5
1
Nil
6-10
1
1
11-20
2
2
21-35
3
4
36-50
4
6
51-75
5
7
76-100
6
8
NB. For each additional 20 persons or part thereof up to
200 persons or part thereof up to 200 persons, one additional
urinal and one additional toilet is required. For each additional 35 persons or part thereof in excess of 200 persons, one
additional urinal and one additional toilet is required. If a slab
urinal is provided, each 600mm shall be regarded as one urinal.
19.—TRAINING AND RELATED MATTERS
1. A training allowance of $14.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund. This shall increase to $15.00 per week on 1 November
2001.
2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year prorata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.
The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.
The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.
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An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.
For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.
Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.
3. The Company will actively encourage employees to seek
formal recognition of their skills (recognition of prior learning), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Certificates.
20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM
The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.
21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee
by the Company, upon the completion of five working days.
(a) 1 pair safety boots, to be replaced on a fair wear and
tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair
wear and tear basis.
(c) 1 bluey jacket for each employee employed during
the period 1 April to 31 October. (One issued per
year)
2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.
22.—INCOME PROTECTION
The Company agrees to insure employees covered by this
Agreement for injury and sickness from the date of signing
this Agreement. The cover is to be for the life of the agreement, and must be a policy with entitlements no less than the
Jardine’s 24-hour cover, as negotiated between the unions and
the MBA.
If the Company fails to take out income protection insurance the Company shall be liable for all claims arising from
injury and sickness, under the terms and conditions of the
Jardine’s policy, until income protection is taken out.
23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay
where the employee receives an injury for which weekly payments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Compensation and Rehabilitation Act 1981, as amended.
2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compensation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s ordinary wage under this Agreement.
3. The Company shall pay accident pay during the incapacity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.
24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all employees covered by the agreement, to be financial members of
the Unions.
25.—SIGNATORIES
BLPPU
signed
Date: 15/12/2000
CMETU
signed
Date: 15/12/2000
The Company:
signed
Signature
Date: 12/12/2000
Company Seal
Scott Langley
Print Name
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APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM
1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a
safety hazard to themselves and all other persons in the
workplace.
2. FOCUS
• Site safety and the involvement of the site safety committee
• Peer intervention and support
• Rehabilitation
3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or alcohol will not be allowed to work until that person can work in
a safe manner.
b) The decision on a persons ability to work in a safe manner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.
c) There will be no payment of lost time to a person unable
to work in a safe manner.
d) If this happens 3 times the worker shall be given a written warning and made aware of the availability of treatment/
counselling. If the worker refuses help he/she may be transferred/dismissed the next time he/she is dangerously affected.
e) For the purposes of disciplinary action a warning shall be
effective for a period of 12 months from the date of issue.
f) A worker having problems with alcohol and or other
drugs—
• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended
treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay while
attending treatment.
4. IMPLEMENTATION
To assist with the adoption and implementation with this
policy the company will—
a) Clearly state its endorsement of the BTG Drug and
Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a
representative of the BTG Drug and Alcohol Program to address a meeting of employees to discuss
and endorse the program.
c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety committee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.
APPENDIX B—SITE ALLOWANCE
1. This agreement shall apply to construction work undertaken in the commercial/industrial sector of the building
industry in the state of Western Australia within a 50km radius of the Perth General Post Office.
2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the relevant building construction awards as well as any industrial or certified agreements
made in conjunction with those awards which do not prescribe
a site allowance.
3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.
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4. Site Allowance Formula
At the commencement of a project the particular site allowance to apply shall be determined in accordance with the
following formula—
4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value
Site Allowance
Up to
$520,000
NIL
Above
$520,000 to $2.17 m $1.95
Above
$2.17m to $4.55m
$2.30
Over
$4.55m
$2.90
Renovations, Restorations and/or Refurbishment
Work
Project Contractual Value
Site Allowance
Up to
$520,000
NIL
Above
$520,000 to $2.17m $1.75
Above
$2.17m to $4.55m
$1.95
Over
$4.55m
$2.50
4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value
Site Allowance
Up to
$520,000
NIL
Above
$520,000 to $2.17 m $1.75
Above
$2.17m to $4.55m
$1.95
Over
$4.55m
$2.50
Renovations, Restorations and/or Refurbishment
Work
Project Contractual Value
Site Allowance
Up to
$520,000
NIL
Above
$520,000 to $2.17m $1.65
Above
$2.17 m to $4.55m
$1.85
Over
$4.55m
$2.10
The site allowance on projects which are a combination of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.
4.3 Projects within 50 km radius of Perth G.P.O. but
not including the C.B.D. or West Perth (as defined)
Project Contractual Value
Site Allowance
Up to
$1 m
NIL
Above
$1 m to $2.17 m
$1.35
Above
$2.17m to 6m
$1.65
Above
$6m to $11.98m
$1.90
Above
$11.98m to $24.43m $2.10
Above
$24.43m to $60.5m $2.40
Over
$60.5m
$2.60
“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the PerthFremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River. (Refer attached Map 1).
“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street. (Refer attached Map 2).
Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the boundary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.
“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope of
the principal contractor’s contract.
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5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 January each
year by the total C.P.I. movements for Perth during the preceding four quarters ending 30 September and accordingly,
the site allowance amounts shall be adjusted up or down to
the nearest five cents. Provided that where adjustment equates
to less than two cents, existing allowance levels shall be maintained.
6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 September. Such adjustment being to the nearest $10,000.
7. The agreed site allowance once set pursuant to this agreement shall be recorded in a site agreement to which the
applicable principal contractor and the BTA will be signatories. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.
8. It is acknowledged that on certain projects a site agreement may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—
— Disputes Procedures
— Occupational Health and Safety Procedures
— Demarcation Procedures
— First Aid Provisions and On-Site Amenities
and the unions will not unreasonably refuse to continue to
discuss such matters if raised by the principal contractor.
9. This agreement does not apply to resource development
projects or civil and engineering projects.
10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discussions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.
11. It is a term of this agreement that all site allowance agreements entered into prior to this date will be honored by all
parties and will continue to operate for the life of the particular project.
12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.
13. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 2000.
14. Productivity Allowance
In return for increased productivity and/or timely completion of projects it is agreed that a productivity allowance of
$1.00 per hour worked shall be paid to all employees engaged
upon projects in excess of $10 million, or such other sum as
agreed. The productivity allowance may be accumulated and
paid at the end of the project.
15. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per
hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or on buildings or structures where the structure exceeds 10 metres in height (excluding sprires, flagpoles and
the like).
16. Application to Apprentices
a) The rates prescribed in clause 4 of this agreement shall
apply to all apprentices commencing on-site (whether as direct employees or under a group training scheme) after 31
December 1998 in the same proportion as the percentage of a
tradesperson’s wage rate as prescribed by the appropriate award
or Enterprise Bargaining Agreement, being
1st year
42%
2nd year
55%
3rd year
75%
4th year
88%
b) Fares and Travel Allowances—Apprentices shall receive
100% of all fares and travel allowances paid under this agreement and or the award.
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17. Provision of Canteen
It is agreed that a staffed canteen shall be provided where a
project exceeds $35 million in value and where the operation
of the canteen is financially self supporting in respect of
consumables. The Canteen shall come into operation when
on site worker levels exceed 50 and to cease when the worker
levels reduce to below 50.
18. Provision of Nurse
It is agreed that a qualified nurse shall be engaged where
the forecast long term staffing levels for a project exceed 100
(one hundred) or when actual numbers exceed 100 notwithstanding that forecasts may have been below that level. The
nurse shall commence duties when staffing levels reach 50
(fifty) and shall terminate when levels reduce to 50 (fifty).
The requirement for the provision of a nurse shall be waived
if the project is adjacent to a hospital with a public emergency
department.
19. Apprentice Ratio to Tradespersons
There shall be at least one apprentice employed on site to
every 6 tradespersons employed on site.

WA GREYHOUND RACING AUTHORITY
ENTERPRISE AGREEMENT 2000.
No. PSAAG1 of 2001.
2001 WAIRC 01941
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED, APPLICANT
v.
CHIEF EXECUTIVE OFFICER, WA
GREYHOUND RACING AUTHORITY,
RESPONDENT
CORAM
SENIOR COMMISSIONER G L
FIELDING
DELIVERED
WEDNESDAY, 31 JANUARY 2001
FILE NO/S
PSAAG 1 OF 2001
CITATION NO. 2001 WAIRC 01941
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Agreement registered
Mr B G Cusack as agent
Mr P J Duxbury as agent

_______________________________________________________________________________

Order.
HAVING heard Mr B G Cusack as agent on behalf of the
Applicant and Mr P J Duxbury as agent on behalf of the Respondent, and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
THAT the agreement made between the parties lodged
in the Commission on 16 January 2001 entitled WA Greyhound Racing Authority Enterprise Agreement—2000
and as subsequently amended by direction of the Commission be registered in the terms of the following
Schedule as an industrial agreement in replacement of
the WA Greyhound Racing Authority Enterprise Agreement—1998 PSAAG 58 of 1998 which is hereby
cancelled.
(Sgd.) G. L. FIELDING,
[L.S.]
Senior Commissioner/
Public Service Arbitrator.
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Schedule.

1.—TITLE
This Agreement shall be known as the WA Greyhound Racing Authority Enterprise Agreement—2000 and shall replace
the WA Greyhound Racing Association Enterprise Agreement—1998.
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.

2.—ARRANGEMENT
Title
Arrangement
Scope
Parties to the Agreement
Definitions
Number of Employees Covered
Term of Agreement and Renegotiation
Availability of Agreement
Relationship to Parent Award
Single Bargaining Unit
Objectives and Principles
Continuous Improvement
Implementation of Agreement
Dispute Resolution Procedure
Training and Development
Salary Increases
Level 1 Classification
Hours
Part-Time Employment
Annual Leave Loading
Family Carers Leave
Parental Leave
Family Care
Short Leave
Bereavement Leave
Community Services Leave
Signature of the Parties
Schedule A—Salaries

3.—SCOPE
This Agreement shall apply throughout the State of Western Australia to all officers employed by or working in the W
A Greyhound Racing Authority who are members of, or eligible to be members of, the Civil Service Association of
Western Australia Incorporated.
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3. The pay quantum achieved as a result of the Agreement
will remain and form the new base pay rates for the next Agreement or continue to apply in the absence of a further
Agreement, except where the Award salary rate is higher in
which the case the Award rate shall apply.
4. The parties to this Agreement undertake that for the duration of this Agreement there shall be no further salary or wage
increases sought or granted outside of the terms and conditions of this Agreement.
5. The parties recognise that it is important to encourage
further productivity improvements beyond those currently
identified in the Agreement and agree that where such improvements are identified and implemented they will be
negotiated as part of the next Enterprise Agreement.
6. This Agreement shall not operate so as to cause an employee to suffer a reduction in ordinary time earnings.
8.—AVAILABILITY OF AGREEMENT
1. Every employee shall, upon request to the employer, be
entitled to a copy of this Agreement. In addition, a copy or
copies of this Agreement will be kept in an easily accessible
place or places within the Agency, and the location of the copies
will be clearly communicated to all employees.
2. The employer may utilise computer resources to disseminate this Agreement. However, where information technology
is not available or is limited within the workplace the requirements of subclause (1) of this clause will apply.
9.—RELATIONSHIP TO PARENT AWARD
This Agreement shall be read in conjunction with the Government Officers Salaries Allowances and Conditions Award
1989 that applies to the parties to this Agreement. In the case
of any inconsistencies, this Agreement shall have precedence
to the extent of any inconsistencies. Where this Agreement is
silent the Award shall apply.
10.—SINGLE BARGAINING UNIT
This Agreement has been negotiated through a Single Bargaining Unit comprising management and employees of the
employer and Union representatives.

6.—NUMBER OF EMPLOYEES COVERED
At the date of registration of this Agreement the approximate number of employees covered by this Agreement is 30
employees.

11.—OBJECTIVES AND PRINCIPLES
1. The parties to this Agreement are committed to achieving
the employer’s Mission Statement, which is—
To achieve sustainable profit to invest in the development
of greyhound racing in Western Australia. To be affordable and accessible for industry participants, and to
provide exciting and comfortable entertainment for patrons.
2. To achieve this goal the objectives to be pursued by the
parties include, but are not limited, to the following—
(a) Ensure that the organisation operates as effectively,
efficiently and competitively as possible.
(b) Adopt an internal and external customer focused approach to the delivery of quality service and
standards.
(c) Identify and implement best practice and continuous improvement across all areas of service delivery.
(d) Ensure high quality of employment and jobs.
(e) Provide remuneration to employees based on the
achievement of improved productivity and efficiency.
(f) Develop and pursue changes on a co-operative and
continuing basis through the Continuous Improvement Program.
(g) Encourage greater flexibility in decision making and
the allocation of human and other resources.
(h) To improve organisational performance through the
targeted and programmed training and continued development of staff skills.

7.—TERM OF AGREEMENT AND RENEGOTIATION
1. This Agreement shall have effect from the date of registration in the Western Australian Industrial Relations
Commission and continue for a period of two (2) years from
that date.
2. The parties to this Agreement shall meet not later than 6
months prior to the expiry of this Agreement in order to commence negotiations for the replacement of this Agreement.

12.—CONTINUOUS IMPROVEMENT
The employer and its employees are committed to continually improving productivity and overall performance. A
Continuous Improvement Program assists the organisation in
the following way—
1. Achieving pay increases for staff based on improvements in efficiency, service provision, quality and
general productivity.

4.—PARTIES TO THE AGREEMENT
This Agreement shall be binding upon the Western Australian Greyhound Racing Authority and the Civil Service
Association of Western Australia Incorporated.
5.—DEFINITIONS
“Agreement”: The WA Greyhound Racing Authority
Enterprise Agreement—2000.
“employee”: For the purpose of this Agreement someone who is referred to at Clause 3.—Scope of this
Agreement.
“employer”: The Western Australian Greyhound Racing Authority.
“Government”: The State Government of Western Australia.
“Union”: The Civil Service Association of Western Australia Incorporated.
“WAIRC”: The Western Australian Industrial Relations
Commission.
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2. Encourages all employees and management to identify and deal with real productivity barriers in a clear
and participative manner.
3. Achieves improved quality, work organisation, customer service, delivery, timeliness, safety, skills and
training.
4. Provides a forum and process in which staff are encouraged to contribute ideas and initiatives for
productivity improvements and which will assist in
their implementation.
5. Making use of, and improving existing consultative
processes.

3. Employees recognise and acknowledge that salaries payable under this Agreement are being awarded for work practices
and initiatives in place at the commencement of this Agreement and for ongoing productivity commenced prior to the
commencement of this Agreement.
4. Employees will not be disadvantaged by any factors outside of their control.

13.—IMPLEMENTATION OF AGREEMENT
The parties agree that the implementation of this Agreement
will occur in a cooperative and open manner. On a needs basis, employer and Union representatives will meet to discuss
issues arising from the implementation.

18.—HOURS
1. Notwithstanding Clause 16.—Hours of the Government
Officers Salaries, Allowances and Conditions Award 1989,
employees will be required to work—
(a) thirty eight (38) hours per week;
(b) seventy six (76) hours per fortnight;
(c) one hundred and fifty two (152) hours per four (4)
week period.
2. An employee may be required to vary the time of attendance because of the circumstances of the business or because
of the nature of the duties of the employee or class of employee. If, as a consequence to a direction issued under this
subclause the employee accrues time in lieu, management
undertakes to effectively monitor and manage the hours of
such employee so as to extinguish such time earned in lieu
within a settlement period of three (3) months after having
accrued such time in lieu.
3. If unable to do so within this prescribed period the employee and his/her immediate supervisor shall at that time,
determine the entitlement. In the first instance this shall be by
agreeing to a period when it is appropriate for such leave to
be taken. Should agreement not be reached then the matter
shall be determined by either crediting the employee with the
appropriate days/hours in lieu as Annual Leave, or by paying
out such amount calculated to reflect the amount of time in
lieu due to the employee as salary or wages. The settlement
period shall not apply when time worked in lieu is deemed by
the employer and agreed by the employee to be time worked
in lieu on special projects.
4. Records shall be maintained by the employee of time
worked in lieu pursuant to this clause and must be endorsed
as frequently as required by the employee’s immediate supervisor.
5. Notwithstanding the provisions of Clause 17.—Shift
Work, Clause 18.—Overtime and Clause 22.—Sick Leave of
the Government Officers Salaries, Allowances and Conditions
Award 1989 entitlements shall be calculated on the basis of a
thirty eight (38) hour working week.

14.—DISPUTE RESOLUTION PROCEDURE
1. This dispute settlement procedure will apply to any questions, dispute or difficulties that arise under this Agreement—
(a) The Union’s representative and/or the employee/s
concerned shall discuss the matters with the immediate supervisor or employer’s representative, as
appropriate.
(b) If the matter is not resolved within 5 working days
following discussions in accordance with paragraph
(a) of subclause (1) of this clause the matter shall be
referred by the union representative or the employee/
s to the Chief Executive Officer or his/her nominee,
for resolution.
(c) The parties to the dispute may individually or collectively seek advice and assistance from any
appropriate organisation or person in an attempt to
resolve the matter.
(d) If the matter is not resolved within 10 working days
following notification pursuant to paragraph (b) of
subclause (1) of this clause it may be referred by
either party to the WAIRC for resolution.
2. In implementing the above procedure the following principles shall be applied—
(a) Decisions made are unbiased and are seen to be unbiased.
(b) All parties to the dispute have the opportunity to put
their cases fully.
(c) Appropriate confidentiality is to be maintained.
(d) Employees will not be subject to any discrimination
as a result of using the dispute resolution procedure.
15.—TRAINING AND DEVELOPMENT
1. The parties to this Agreement are committed to external,
industry and enterprise training of employees to achieve—
(a) Skills relevant to the needs of the organisation.
(b) Multi-skilling of employees to the level required for
operational efficiency and flexibility.
(c) A career path within the organisation.
(d) Adjustment to technological change.
(e) Greater efficiency and job satisfaction.
(2) A targeted training program will continue to be offered
consistent with—
(a) The likely future skills needs of the organisation.
(b) The size, structure and nature of the operations of
the organisation.
(c) The need to develop vocational skills relevant to the
organisation through courses conducted by accredited educational institutions and providers.
16.—SALARY INCREASES
1. Employees will receive the salary as contained in Schedule A of this Agreement.
2. The following salary increases are payable under this
Agreement—
(a) 3% from the date of registration; and
(b) 3% from the pay period on or after 1 August 2001.

17.—LEVEL 1 CLASSIFICATION
The parties agree that the adult Level 1 increment range
will be reduced from 9 to 7 increment levels as provided for
in Schedule A of this Agreement.

19.—PART-TIME EMPLOYMENT
1. Except where varied by this clause, all other provisions
of Clause 9.—Part-Time Employment of the Government Officers Salaries, Allowances and Conditions Award 1989
continue to apply.
2. Permanent part-time employment is defined as regular
and continuing employment for a minimum of fifteen (15)
hours and twelve (12) minutes per week and a maximum of
thirty (30) hours and twenty four (24) minutes per week.
3. Each permanent part-time arrangement shall be confirmed
in writing and shall include the agreed period of the arrangement and the agreed hours of duty.
4. The employer shall give a part-time employee one month’s
notice, in writing, of any proposed variation to that employee’s starting and finishing times and/or particular days worked
provided the employer shall not vary the employee’s total
weekly hours or the agreed hours of duty without the employee’s prior written consent.
5. An employee who is employed on a part-time basis shall
be paid a proportion of the appropriate full-time salary dependent upon the number of hours worked. The salary shall
be calculated in the following manner—
Hours worked per fortnight
76

X

Full-time fortnightly salary
1
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6. The employee shall be entitled to the same leave and conditions as prescribed for full-time employees on a pro-rata
basis wherever it applies. Payment to an employee proceeding on accrued leave and long service leave shall be calculated
on a pro-rata basis having regard for any variations to the
employee’s ordinary working hours during the accrual period.
7. The conversion of a full-time employee to part-time employment shall be implemented only upon written request of
the employee and subsequent approval of the Chief Executive
Officer.
8. No employee may be converted to part-time employment
without his or her prior agreement.
9. Where approval has been granted to a full-time employee
to convert to part-time status, any reversion to full-time employment shall be approved by the Chief Executive Officer,
subject to operational requirements.
20.—ANNUAL LEAVE LOADING
Notwithstanding Clause 19.—Annual Leave of the Government Officers Salaries, Allowances and Conditions Award
1989, payment of accrued annual leave loading will be effected with a salary payment in December of each year.
21.—FAMILY CARERS LEAVE
Employees covered by this Agreement may use accrued sick
leave entitlements up to a maximum of thirty eight (38) hours
per annum in accordance with this clause to provide care for
another person subject to the following requirements.
1. The employee being responsible for the care of the person concerned.
2. The person concerned being either a member of the employee’s immediate family or a member of the employee’s
household.
3. The term “immediate family” includes a partner (including a spouse or de-facto spouse), child or adult child (including
an adopted child, step child or ex nuptial child), parent, grandparent, grandchild or sibling of the employee or partner of the
employee.
4. Where any application for leave pursuant to this clause
exceeds two consecutive days the employee shall provide to
the employer satisfactory evidence of the need for care by the
other person.
5. The employee shall, where practicable, give the employer
prior notice of the intention to take leave, details of their relationship to the person requiring care, the reasons for taking
such leave and the estimated length of absence. In any event
the particulars required by the prior notice must be provided
to the employer as soon as practicable, in default of which
there will be no entitlement to paid leave under this clause.
22.—PARENTAL LEAVE
1. Definitions
‘employee’ includes full time, part time, permanent and
fixed term contract employees.
‘replacement employee’ is an employee specifically engaged to replace an employee proceeding on parental
leave.
2. Eligibility for Parental Leave
(a) An employee is entitled to a period of up to 52 weeks
parental leave without pay in respect of the birth of a child to
the employee or the employee’s spouse/partner.
(b) Where the employee applying for the leave is the partner of a pregnant spouse one week’s leave may be taken at the
birth of the child concurrently with parental leave taken by
the pregnant employee.
(c) Subject to subclause (b) of this clause where both partners are employed by the WA Greyhound Racing Authority,
the leave shall not be taken concurrently except under special
circumstances and with the approval of the employer.
(d) An employee seeking to adopt a child under the age of
five years shall be entitled to three weeks parental leave at the
placement of the child and a further period of parental leave
up to a maximum of 52 weeks. Where both partners are employed by the WA Greyhound Racing Authority the three week
period may be taken concurrently.
(e) An employee seeking to adopt a child shall be entitled to
two days unpaid leave for the employee to attend interviews
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or examination required for the adoption procedure. Employees working or residing outside the Perth metropolitan area
are entitled to an additional days leave. The employee may
take any paid leave entitlement in lieu of this leave.
3. Other Leave Entitlements
(a) An employee proceeding on parental leave may elect to
substitute any part of that leave with accrued annual leave or
long service leave for the whole or part of the period of parental leave.
(b) (i) Subject to all other leave entitlements being exhausted
employees shall be entitled to apply for leave without pay
following parental leave to extend their leave by up to two
years.
(ii) Upon return to work employees will be entitled to the
same position or a position equivalent in pay, conditions and
status and commensurate with the employee’s skills and abilities as the one held immediately prior to commencement of
leave.
(iii) Any period of leave without pay must be applied for
and approved in advance and will be granted on a year by
year basis. Where both parents work for the agency the total
period of leave without pay following parental leave will not
exceed two years.
(c) An employee on parental leave is not entitled to paid
sick leave.
(d) Should the birth or adoption result in other than the arrival of a child, the person concerned shall be entitled to such
period of paid sick leave or unpaid leave for a period certified
as necessary by a registered medical practitioner.
(e) Where a pregnant employee not on parental leave suffers illness related to the pregnancy or is required to undergo
a pregnancy related medical procedure the employee may take
any paid sick leave to which the employee is entitled or unpaid leave for a period as certified necessary by a registered
medical practitioner.
4. Notice and Variation
(a) The employee shall give not less than four weeks notice
in writing to the WA Greyhound Racing Authority of the date
the employee proposes to commence parental leave stating
the period of leave to be taken.
(b) An employee seeking to adopt a child shall not be in
breach of subclause (a) of this clause by failing to give the
required period of notice if such failure is due to the requirement of the adoption agency to accept earlier or later placement
of a child, or other compelling circumstances.
(c) An employee proceeding on parental leave may elect to
take a shorter period of parental leave and may at any time
during that period of leave elect to reduce or extend the period stated in the original application, up to 52 weeks, provided
four weeks written notice is provided.
5. Transfer to a Safe Job
Where illness or risks arising out of pregnancy or hazards
connected with the work assigned to the employee make it
inadvisable for the employee to continue in her present duties, the duties shall be modified or the employee may be
transferred to a safe position at the same classification level
until the commencement of parental leave.
6. Replacement Employee
Prior to engaging a replacement employee the WA Greyhound Racing Authority shall inform the person of the
temporary nature of the employment and the entitlements relating to the return to work of the employee on parental leave.
7. Return to Work
(a) An employee shall confirm the intention to return to work
by notice in writing to the employer not less than four weeks
prior to the expiration of parental leave.
(b) An employee on return to work from parental leave shall
be entitled to the position which the employee occupied immediately prior to proceeding on parental leave. Where the
employee was transferred to a safe job the employee is entitled to return to the position occupied immediately prior to
transfer.
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(c) Where the position occupied by the employee no longer
exists the employee shall be entitled to a position at the same
classification level with duties similar to that of the abolished
position.
(d) An employee may return on a part-time basis to the same
position occupied prior to the commencement of leave or to a
different position at the same classification level in accordance with the part-time provisions of the Agreement.
(e) An employee who has returned on a part-time basis may
revert to full-time work at the same classification level within
104 weeks of the commencement of the parental leave.
8. Effect of Leave on the Employment Contract
(a) An employee employed for a fixed term contract shall
have the same entitlement to parental leave, however the period of leave granted shall not extend beyond the term of that
contract.
(b) Absence on parental leave shall not break the continuity
of service of an employee but shall not be taken into account
in calculating the period of service for any purpose under the
relevant award or agreement.
(c) An employee on parental leave may terminate employment at any time during the period of leave by written notice
in accordance with the relevant award or agreement.
(d) An employer shall not terminate the employment of an
employee on the grounds of the employee’s application for
parental leave or absence on leave but otherwise the rights of
the employer in respect of termination of employment are not
affected.
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Signed for and on behalf of the CIVIL SERVICE
ASSOCIATION OF WESTERN AUSTRALIAN
INCORPORATED by: D. Robinson.
...........(Signed)....................
Date: 16/01/01
SCHEDULE A—SALARIES
EBA

Current
Salary

From Date of
Registration
3%
12895
15069
17578
20347
22848
25100
26145
27189
28234
29278
30323
31368

From
01/08/01
3%
13282
15521
18105
20957
23534
25853
26929
28005
29081
30157
31232
32309

Level/Classification
UNDER 17
17 YRS
18 YRS
19 YRS
20 YRS
21YR 1ST YR
22YR 2ND YR
23YR 3RD YR
24YR 4TH YR
25YR 5TH YR
26YR 6TH YR
27YR 7TH YR

12519
14630
17066
19754
22183
24369
25383
26397
27412
28426
29440
30454

LEVEL 2
1ST YR
2ND YR
3RD YR
4TH YR
5TH YR

31510
32319
33171
34070
35010

32456
33289
34166
35092
36060

33429
34288
35191
36145
37142

LEVEL 3
1st YR
2ND YR
3RD YR
4TH YR

36303
37310
38349
39415

37392
38429
39500
40598

38514
39582
40685
41816

LEVEL 4
1ST YR
2ND YR
3RD YR

40878
42023
43203

42105
43284
44499

43368
44582
45834

24.—SHORT LEAVE
The provisions of Clause 26.—Short Leave of the Government Officers Salaries Allowances and Conditions Award
1989, shall no longer apply.

LEVEL 5
1ST YR
2ND YR
3RD YR
4TH YR

45473
47008
48603
50257

46837
48418
50061
51765

48242
49870
51562
53317

25.—BEREAVEMENT LEAVE
1. Employees will be entitled to two (2) days Bereavement
Leave to be taken when a family member dies, including a
spouse, de facto spouse, child or stepchild, parent, step parent
or someone who lives with the employee, in accordance with
Division 4 of the Minimum Conditions of Employment Act
1993.
2. Nothing prevents the granting of accrued Annual or Long
Service Leave to an employee should additional leave be required. If such leave is not available, the Chief Executive
Officer may approve the use of sick leave entitlements.

LEVEL 6
1ST YR
2ND YR
3RD YR
4TH YR

52918
54727
56598
58598

54505
56368
58296
60356

56140
58059
60045
62166

LEVEL 7
1ST YR
2ND YR
3RD YR

61663
63784
66090

63513
65697
68072

65418
67668
70115

LEVEL 8
1ST YR
2ND YR
3RD YR

69840
72527
75858

71935
74703
78134

74093
76944
80478

LEVEL 9
1ST YR
2ND YR
3RD YR

80018
82830
86033

82418
85315
88614

84891
87874
91273

CLASS 1
CLASS 2
CLASS 3
CLASS 4

90880
95728
100573
105421

93607
98600
103590
108584

96415
101558
106698
111841

23.—FAMILY CARE
The employer recognises the needs of employees with family responsibilities and in cases of short term emergencies is
committed wherever possible to meeting those needs with
minimal conflict between work and home.

26.—COMMUNITY SERVICES LEAVE
1. Employees who are members of the State Emergency
Service or the St John Ambulance Brigade, or who are volunteers of the Bush Fire Brigade and who are absent from duty
as a result of their attendance at an emergency, may be granted
leave with pay for the period of absence.
2. The leave with pay will be granted on the basis that the
employee is not required for the employer’s own essential
operations and/or emergency services and that the voluntary
organisation requiring an employee’s services certifies that
the person is or was required for the specified period.
27.—SIGNATURE OF THE PARTIES
Signed for and on behalf of the WESTERN
AUSTRALIAN GREYHOUND RACING AUTHORITY
by: Mr K. Norquay.
...........(Signed)....................
Western Australian Greyhound Racing Authority
PO Box 6, Cannington WA 6987
Dated: 16/01/01
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WATER AND RIVERS COMMISSION INDUSTRIAL
AGREEMENT 2001.
No. PSGAG 1 of 2001
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
WATER AND RIVERS COMMISSION,
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED,
THE
AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS—WESTERN
AUSTRALIAN
BRANCH,
APPLICANTS
CORAM
SENIOR COMMISSIONER G L
FIELDING
DELIVERED
WEDNESDAY, 17 JANUARY 2001
FILE NO/S
PSGAG 1 OF 2001
CITATION NO. 2001 WAIRC 01824
_________________________________________________________________________

Result
Representation
Applicants

Agreement registered
Ms F A Smith as agent on behalf of the
Water and Rivers Commission and Ms S
K Newby as agent on behalf of the Civil
Service Association of Western Australia
Incorporated and the Automotive Food,
Metals, Engineering, Printing and
Kindred Industries Union of Workers—
Western Australian Branch

_________________________________________________________________________

Order.
HAVING heard Ms F A Smith as agent on behalf of the Water
and Rivers Commission and Ms S K Newby as agent on behalf of the Civil Service Association of Western Australia
Incorporated and the Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of
Workers—Western Australian Branch, and by consent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby orders—
THAT the agreement made between the parties lodged
in the Commission on 3 January 2001 entitled Water and
Rivers Commission Industrial Agreement 2001 and as
subsequently amended by direction of the Commission
be registered in the terms of the following Schedule as an
industrial agreement in replacement of the Water and
Rivers Commission Industrial Agreement 1999 PSGAG
8 of 1998 which is hereby cancelled.
(Sgd.) G. L. FIELDING,
[L.S.]
Senior Commissioner/
Public Service Arbitrator.
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9. Single Bargaining Unit
10. Relationship to Parent Awards
11. Further Negotiations
12. Availability of Agreement
PART TWO—WATER AND RIVERS COMMISSION
BUSINESS PLANNING AND PERFORMANCE
MEASUREMENT
13. Commission Strategic Direction
14. Productivity Measurement
15. Implementation of Agreement Initiatives and Productivity Measures
PART THREE—EMPLOYMENT CONDITIONS
16. Flexible Work Arrangements
17. Hours of Duty
18. Consultation
19. Salary Increases
20. Salary Packaging
21. Recovery of Overpayments
22. Part-Time Employment
23. Parental Leave
24. Home Based Work
25. Carer’s Leave
26. Annual Leave Travel Concessions
27. Ceremonial & Cultural Leave
28. Annual Leave Loading
29. Sick leave
30. Long Service Leave
31. Defence Force Leave
32. Dispute Settlement Procedure
33. Further Matters for Consideration
Schedule A—Public Service Officers’ Salaries
Schedule B—Productivity Measurement Model
Schedule C—Signatures of the Parties to the Agreement
PART ONE—GENERAL
3.—SCOPE OF THE AGREEMENT
This Agreement shall apply to all Water and Rivers Commission employees who are members, or eligible to be
members of the Civil Service Association of Western Australia Incorporated or the Automotive, Food, Metals,
Engineering, Printing and Kindred Industries Union of Workers—Western Australian Branch, with the exception of the
Chief Executive.
4.—PARTIES TO THE AGREEMENT
(1) The employer party to this Agreement is the Water and
Rivers Commission.
(2) The union parties to this Agreement are—
(a) the Civil Service Association of Western Australia
Incorporated.
(b) Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian Branch.
5.—NUMBER OF EMPLOYEES COVERED
As at the date of registration of this Agreement the approximate number of employees eligible to be covered by this
Agreement is three hundred and sixty (360).

Schedule.
1.—TITLE
This Agreement shall be known as the “Water and Rivers
Commission Industrial Agreement 2001” and shall replace
the Water and Rivers Commission Industrial Agreement 1998
and the Water and Rivers Commission Industrial Agreement
1999.
2.—ARRANGEMENT
1. Title
2. Arrangement
PART ONE—GENERAL
3. Scope of the Agreement
4. Parties to the Agreement
5. Number of Employees Covered
6. Definitions
7. Date And Operation of Agreement
8. No Further Claims

6.—DEFINITIONS
For the purposes of the Water and Rivers Commission Industrial Agreement 2001 the following shall apply—
“Agreement” means Water and Rivers Commission Industrial Agreement 2001.
“Award” means the Public Service Award 1992 and the
Engineering Trades (Government) Award 1967, Award
Nos 29, 30 and 31 of 1961 and 3 of 1962.
“Board” means the Board of Management governing
the Water and Rivers Commission.
“Commission” means the Water and Rivers Commission.
“employee” means an employee covered by this Agreement.
“employer” means the Chief Executive of the Water
and Rivers Commission or, where appropriate, the Chief
Executive’s formal delegate.
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“Government” means the State Government of Western Australia.
“Minister” means the Minister or the Ministers of the
Crown responsible for the administration of the Commission.
“metropolitan area” means the area within a radius of
fifty (50) kilometres from the Perth City Railway Station.
“Union” means the Unions referred to in subclause (2)
of Clause 4.—Parties to the Agreement of this Agreement.
“WAIRC” means the Western Australian Industrial Relations Commission.
“WRC” means the Water and Rivers Commission.
7.—DATE AND OPERATION OF AGREEMENT
(1) This Agreement shall operate on and from the date of
registration and shall remain in force for two years.
(2) The pay quantum achieved as a result of this Agreement
will remain and form the new base pay rates for the next Agreement or continue to apply in the absence of a further
Agreement, except where the award rate is higher in which
case the award shall apply.
(3) The Agreement will continue in force after the expiry of
the term until such time as any of the parties withdraws from
the Agreement by notification in writing to the other party
and to the WAIRC, or this Agreement is replaced by another
Agreement.
8.—NO FURTHER CLAIMS
The parties to this Agreement undertake that for the duration of the Agreement there shall be no further salary or wage
increases sought or granted except for those provided under
the terms of this Agreement or provided for in National or
State Wage Case Decisions.
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the Board to improve the business and achieve the WRC’s
strategic and operational outcomes.
(2) The following diagram provides an outline of the WRC
Planning Framework—
WRC Planning Framework
Strategic Direction Plan
Defines:


Translates the
strategic direction
into business
objectives, business
priorities. Business
plan comprises
individual plans for
the Allocation,
Protection and
Enhancement, Water
Information and
Corporate Support
Businesses

Long term and 5 year water resource
objectives



State and pressures of water resources



Major issues facing the Commission, and
whole of agency objectives for finances,
people, stakeholders, assets and
information

Business Plan
Defines what the Commission will focus
on(objectives), how it will achieve them
(strategies), and the resources that will be
applied. It also defines how performance
will be assessed
It is the primary tool for managing the
Commission
Defines:


Key Business Issues



5yr Business Objectives

Defines the key
performance criteria
used for reporting
performance

 Business Role
 Stakeholder management
 Strategies
 Outputs (Products and Services)
 Budget allocations


Translates the the
Business Plan into
what each Division
is accountable for,
and defines how
each division will
undertake its work
(ie projects)

Treasury
Outputs
Treasury
Outcomes

Performance Targets and Information

Divisional Contribution Plans
Define:


The contribution of each Division to
each business



The role of each Division



Workforce demographics / IP and how
the division structures itself to deliver
work

Projects
Cashflows and schedules

9.—SINGLE BARGAINING UNIT
(1) This Agreement has been negotiated through a Single
Bargaining Unit (SBU).
(2) The SBU comprises representatives of the WRC and
Unions as specified in subclause (2) of Clause 4.—Parties to
the Agreement.
(3) The SBU has held negotiations and reached full agreement on the terms of this Agreement.
10.—RELATIONSHIP TO PARENT AWARDS
(1) This Agreement shall be read in conjunction with the
existing Awards and agreements that apply to the parties to
this Agreement. In the case of any inconsistencies, this Agreement shall have precedence to the extent of any inconsistencies.
(2) The relevant parent awards are—
(a) The Public Service Award 1992;
(b) Engineering Trades (Government) Award 1967,
Award Nos 29, 30 and 31 of 1961 and 3 of 1962.
(3) Where this Agreement is silent, the relevant Award shall
apply.
11.—FURTHER NEGOTIATIONS
The parties to this Agreement shall meet no later than six
months prior to the expiry of this Agreement in order to commence negotiations for the replacement of this Agreement.
12.—AVAILABILITY OF AGREEMENT
Every employee will be entitled to a copy of this Agreement. The employer will provide access to this Agreement
through its Intranet facility. Should an employee not be able
to access a copy of this Agreement through the employer’s
Intranet facility, a copy of this Agreement will be provided on
request.
PART TWO—WATER AND RIVERS COMMISSION
BUSINESS PLANNING AND PERFORMANCE
MEASUREMENT
13.—COMMISSION STRATEGIC DIRECTION
(1) The WRC is committed to protecting, managing and
equitably allocating the State’s Water Resources. To do this,
all employees need to work together with management and

(3) A range of measurement systems is used to track and
report progress of implementation of the Commission’s planning systems.
(4) To establish productivity and justify payments under this
Agreement, the Commission also operates a Productivity
Measurement Model.
14.—PRODUCTIVITY MEASUREMENT
(1) The parties to this Agreement are committed to the measurement and monitoring of productivity improvement.
(2) In negotiating this Agreement a revised and improved
Productivity Measurement Model has been developed and
agreed as the basis for establishing pay increases within the
life of this Agreement.
(3) This Productivity Measurement Model is made up of
four elements, which have zones of performance, multipliers
and weightings set at the beginning of each measurement period. The indicators are from these four elements:
• Financial Estimates
• Corporate Management
• Corporate Oncost
• Operational / process performance (KPIs).
(4) Financial Estimate indicators are those indicators which
the Commission uses in reporting to Parliament on performance. The Financial Estimate indicators are established to assist
the Commission demonstrate the effectiveness and efficiency
of key products and services which are incorporated in the
Commission’s budget.
(5) Corporate Management indicators comprise five macro
measures covering project management, stakeholder satisfaction, workforce planning, performance conversations and the
extent to which agreed initiatives as defined in the Financial
Estimates are met.
(6) Corporate Oncost Indices are two indices established to
improve management of corporate costs and employee-related
costs. Corporate costs cover administrative expenses and include rents and electricity, vehicle costs, computing, stationery
etc. Employee costs include superannuation, payroll tax, workers compensation and other costs related to the employment
of people via payroll.
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(7) Operational/process key performance indicators (KPIs)
are local work group indicators. These indicators are developed and managed locally by all Branches within the
Commission. This system was established as the primary productivity measurement model under earlier agreements and
has been progressively reviewed and enhanced.
(8) Calculation of productivity and pay increases
(a) The quantum of pay increases, as per subclause (2)
of Clause 19.—Salary Increases of this Agreement
is established by determining the tangible benefits
or financial savings from within the above four elements. Potential savings or benefits are identified in
establishing the indicators when the indicators are
established.
(b) The total of all these savings determines a quantum
of money that is available for distribution amongst
all employees.
(c) At the commencement of each measurement period,
the Commission’s Executive will develop the targets
for performance, and the weighting of the factors,
which if met provide the relevant pay increase quantum within that period.
(d) The performance targets and their weightings will
be negotiated and agreed by the parties to this Agreement at the commencement of each measurement
period.
(9) Details of this Productivity Measurement Model are provided at Schedule B—Productivity Measurement Model of
this Agreement.
15.—IMPLEMENTATION OF AGREEMENT
INITIATIVES AND PRODUCTIVITY MEASURES
(1) The SBU will meet every six months following the commencement of the Agreement to monitor, review and have input
into the progress of the implementation of the Agreement.
(2) The elements, targets and weightings within the Productivity Measurement Model will be continuously reviewed
during the life of this Agreement and reset as appropriate.
These changes will be renegotiated with the SBU when proposed.
(3) The WRC and the Unions have mutual responsibility to
ensure the review meetings are convened.
PART THREE—EMPLOYMENT CONDITIONS
16.—FLEXIBLE WORK ARRANGEMENTS
(1) The WRC has responsibility for measurement, management and protection of the water resources of the State.
Management of this natural resource cannot be confined to
normal working arrangements and hence the WRC needs flexibility in its working arrangements.
(2) The WRC delivers its services under a variety of difficult and challenging conditions, for example—
(a) responding to work demands dictated by environmental conditions and seasonal variables—eg flood
measurement, water quality sampling;
(b) provision of services across the state, in particular
the requirement to work flexibly to maximise the
efficiency of activities carried out in remote locations;
(c) convening consultative processes outside normal
working hours, where practical, to maximise opportunities for public involvement;
(d) responding to customer needs at any time—eg environmental emergencies; and
(e) building collaborative relationships with other agencies and interest groups whose agenda impacts on
water quality and access—eg partnering with other
agencies in public consultations and in responding
to relevant customer requirements.
(3) In combination, these factors demand that the WRC is
innovative and flexible in its workplace philosophy and practice and it will pursue continuous improvement in working
arrangements that enhance both productivity and the welfare
of its staff.
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17.—HOURS OF DUTY
It is agreed that the development of flexible working hours
will take into consideration customer needs, business efficiency
and, where practicable, the preference of employees subject
to the provisions of this clause.
(1) Consultation
(a) In determining any variation in hours, the employer
will consult with the employee.
(2) Hours of service
(a) For the purpose of meeting the WRC’s customer
needs and operational requirements, the WRC’s business hours for providing service to the public will
be from 8.00am until 5.00pm, Monday to Friday.
(b) Employees covered by the Civil Service Association of Western Australia Incorporated have ordinary
hours of service of one hundred and fifty hours (150)
hours in any four (4) week cycle, subject to the settlement period provision in the Clause 16.—Hours
of the Public Service Award 1992.
(c) Employees covered by the Automotive, Food, Metals, Engineering, Printing and Kindred Industries
Union of Workers—Western Australian Branch have
ordinary hours of service of 152 hours in any four
(4) week cycle.
(d) Subject to the employer’s approval, an employee may
elect to work a minimum of four (4) hours up to a
maximum of ten (10) ordinary hours, exclusive of
meal breaks, on any given work day.
(e) Unless a shorter period is agreed to, the employer
shall give the employee thirty (30) days notice of
any proposed variation to the employee’s commencement and finishing times and/or days to be worked.
The employer cannot alter the total hours worked
by the employee without the employee’s consent.
(f) Credit hours for employees covered by the Civil
Service Association of Western Australia Incorporated include the following—
(i) These employees may be permitted to incur
credit hours in excess of the required one hundred and fifty (150) hours to a maximum of
seven hours thirty minutes at the end of each
settlement period. Such credit hours shall be
carried forward to the next settlement period.
(ii) Credit hours in excess of seven hours and thirty
minutes at the end of a settlement period shall
be lost.
(iii) Credit hours at any point within the settlement
period shall not exceed twenty hours.
(g) Employees covered by the Civil Service Association of Western Australia Incorporated may be
allowed to incur debit hours to a maximum of seven
hours and thirty minutes per cycle period when authorised by the employer.
(h) Employees covered by the Automotive, Food, Metals, Engineering, Printing and Kindred Industries
Union of Workers—Western Australian Branch may
be allowed to incur debit hours to a maximum of
seven hours and thirty-six minutes per cycle period
when authorised by the employer.
(i) Debit hours at or below the required hours in the
cycle period will be carried forward to the next cycle period.
(j) The employer may require an employee to make up
all debit hours within a cycle period.
(3) Special Working Arrangements
(a) Flexible working arrangements may be entered into
by agreement, in writing, between the employer and
the employee and as determined by them.
(b) Either the WRC or employees may request special
work arrangements within the hours of 6.00am to
10.00pm Monday to Sunday.
(c) The working arrangements must be explained to the
employees directly affected by the agreement.
(d) If this special work arrangement is agreed to by the
employer and employee, the arrangement is to be
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documented as an agreement and the WRC and the
employee entering into the agreement must sign the
agreement.
(e) The hours worked under the special working arrangements are to be paid at the ordinary time rates and
do not attract overtime.
(f) A copy of all special working arrangement agreements shall be forwarded to the relevant unions
within fourteen (14) days of the agreement being
reached.
(g) The employer or the employee may withdraw from
the special arrangement by giving each other fourteen (14) days notice.
(4) Flexitime Arrangement
(a) All staff will be required to work in accordance with
the provisions of the flexitime arrangement provisions in the parent award.
(5) Time off in lieu
(a) Overtime shall be paid at the specified penalty rate
or taken as time off in lieu by agreement between
the employer and the employee. Time off in lieu will
be calculated at the appropriate overtime rates or a
combination of time off in lieu and payment at the
appropriate overtime rates.
18.—CONSULTATION
(1) The parties are committed to working together to develop a more efficient working environment and to improve
the business performance of the Commission.
(2) Consultation in the context of this Agreement is defined
as information sharing and discussion on matters relevant to
the operation of the WRC. It is acknowledged by the parties
to this Agreement that decisions will continue to be made by
the WRC which is responsible and accountable to Government through legislation for the efficient and effective
operation of its business.
(3) To support the consultation process, the WRC has established processes which facilitate employee involvement.
The processes are at tw o levels—
(a) at the workplace level; and
(b) at the strategic and corporate level.
19.—SALARY INCREASES
(1) The following salary increases are payable on the basis
of the implementation and on-going participation in the initiatives contained in Clause 13.—Commission Strategic
Direction; Clause 14.—Productivity Measurement and Clause
15.—Implementation of Agreement Initiatives and Productivity Measures of this Agreement. The increases payable are
1.5%—
(a) on the first pay period on or after registration of this
Agreement; and
(b) on the first pay period on or after 1 January, 2002.
(2) Other salary increases are payable during the life of this
Agreement on the basis of the achievement of targets outlined
within the Productivity Measurement Model as contained in
Schedule B—Productivity Measurement Model of this Agreement as follows—
(a) an increase up to a maximum of 1%, payable from
the first pay period on or after 1 July, 2001; and
(b) an increase up to a maximum of 2%, payable from
the first pay period on or after 1 July 2002.
(3) Where targets are not met due to circumstances beyond
the control of the employees these circumstances will be taken
into account when considering the productivity achieved.
(4) Where productivity targets are not met within the stipulated time frame the second and fourth pay increases as outlined
in subclause (2) (a) and (b) of this clause shall be made on a
proportional basis.
(5) Unmet targets from the second milestone date as outlined in subclause (2) (a) of this clause may be carried forward
to the next productivity milestone date and be incorporated in
this payment if targets are met at this later stage.
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20.—SALARY PACKAGING
(1) An employee may, by agreement with the employer, enter
into a salary packaging arrangement.
(2) Salary packaging is an arrangement whereby the entitlements under this arrangement, contributing toward the Total
Employment Cost (TEC) of an employee, can be reduced by
and substituted with another, or other benefits.
(3) For the purpose of this clause Total Employment Cost is
defined as the cost of salary and other benefits aggregated to a
total figure or TEC less the cost of compulsory employer superannuation guarantee contributions.
(4) The TEC for the purpose of salary packaging, is calculated by adding the base salary and—
(a) other cash allowances;
(b) non cash benefits, eg. superannuation, motor vehicles etc;
(c) any Fringe Benefits Tax liabilities currently paid; and
(d) any variable components, eg. performance based incentives where they exist.
(5) Where employees enter into a salary packaging arrangement they will be required to enter into a separate written
agreement with the employer that sets out the terms and conditions of the arrangements.
(6) Where an employee enters into a salary packaging arrangement the salary rate as specified in Schedule A—Public
Service Officers’ Salaries of this Agreement is the basis to
calculate entitlements in respect of—
(a) shift penalty rates;
(b) overtime rates;
(c) redundancy payments;
(d) early retirement; and
(e) any other salary related entitlements.
(7) The salary packaging arrangement must be cost neutral
in relation to the total cost to the employer.
(8) The salary packaging arrangement must comply with
relevant taxation laws and the employer will not be liable for
additional tax, penalties or other costs payable which may
become payable by the employee.
(9) In the event of any increase or additional payments of
tax or penalties under the salary packaging arrangement associated with the employment of the employee or the provision
of employer benefits under the salary packaging arrangement,
such as tax, penalties and any other costs, shall be borne by
the employee.
(10) In the event of any significant increases in Fringe Benefit Tax liability or administrative costs relating to
arrangements under this clause, the employee may vary or
cancel a salary packaging arrangement.
(11) The cancellation of salary packaging will not cancel or
otherwise affect the operation of this Agreement.
(12) The employer shall not reasonably withhold agreement
to salary packaging on request from an employee.
(13) The dispute settlement procedures as contained in
Clause 32.—Dispute Settlement Procedures of this Agreement
shall be used to resolve any dispute arising from the operations of this clause. Where such a dispute is not resolved, the
matter may be referred by either party to the Western Australian Industrial Relations Commission.
21.—RECOVERY OF OVERPAYMENTS
(1) In the event of an overpayment of salaries or allowances
the employer will provide written evidence of such overpayment.
(2) If agreement on the overpayment is reached between the
parties, the employee will provide written authorisation of the
salary or allowance overpayment to be recovered by the employer.
(3) The legally recoverable salary or allowance overpayment will be repaid by the employee within a reasonable period
of time as agreed between the employee and the employer.
The employer may not deduct or require the employee to repay more than 10% of the employee’s net pay in any one pay
period.
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(4) In the event of mitigating circumstance, the Chief Executive may allow an extended period for the recovery of the
overpayment.
(5) Any dispute regarding the recovery of overpayments shall
be dealt with in accordance with Clause 32.—Dispute Settlement Procedure of this Agreement.
22.—PART-TIME EMPLOYMENT
(1) Definitions
(a) A part-time employee is a person employed on permanent basis who works a minimum of fifteen (15)
hours per week but works less than the standard fulltime hours.
(b) A part-time position shall be one which has discrete
functions and responsibilities but arranged in such a
way as to be consistent with job redesign and multiskilling.
(2) Part-Time Agreement
(a) Each permanent part-time arrangement shall be confirmed in writing and shall include the agreed period
of the arrangement.
(b) The conversion of a full-time employee to part-time
employment can only be implemented with the written consent or by written request of that employee.
No employee can be converted to part-time employment without his/her prior agreement.
23.—PARENTAL LEAVE
(1) Definitions
For the purposes of this clause, the following definitions
shall apply—
(a) “employee” means permanent and fixed term contract employees who may be employed in a full-time
or part-time capacity.
(b) “replacement employee” means an employee specifically engaged to replace an employee proceeding
on parental leave.
(c) “primary care-giver” means a person who assumes
the principal role of providing care and attention to
a child.
(2) Eligibility for Parental Leave
(a) An employee is entitled to a period of up to fiftytwo (52) weeks unpaid leave in respect of the birth
of a child to the employee or the employee’s spouse/
partner.
(b) Where the employee applying for the leave is the
partner of a pregnant spouse one weeks unpaid leave
may be taken at the birth of the child concurrently
with parental leave taken by the pregnant employee.
(c) An employee seeking to adopt a child under the age
of five years shall be entitled to three weeks unpaid
parental leave at the placement of the child and a
further period of unpaid parental leave up to a maximum of fifty-two (52) weeks.
(d) An employee seeking to adopt a child shall be entitled to two days unpaid leave for the employee to
attend interviews or examination required for the
adoption procedure. Employees working or residing outside the Perth metropolitan area are entitled
to an additional days unpaid leave. The employee
may take any paid leave entitlement in lieu of this
leave.
(e) Subject to subclause (b) of this clause where both
partners are employed by the WRC the leave shall
not be taken concurrently except under special circumstances and with the approval of the Chief
Executive.
(3) Other Leave Entitlements
(a) An employee proceeding on parental leave may elect
to utilise any accrued annual leave or accrued long
service leave for the whole or part of the period of
parental leave or extend the period of parental leave
with such leave, subject to the Chief Executive’s
approval.
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(b) An employee may extend the maximum period of
parental leave with a period of leave without pay
subject to the Chief Executive’s approval.
(c) An employee on parental leave is not entitled to paid
sick leave and other paid award absences.
(d) Where the pregnancy of an employee terminates due
to the death of the child being carried, then the employee concerned shall be entitled to such period of
paid sick leave or unpaid leave for a period certified
as necessary by a registered medical practitioner.
(e) Where a pregnant employee not on parental leave
suffers illness related to the pregnancy or is required
to undergo a pregnancy related medical procedure
the employee may take any paid sick leave to which
the employee is entitled or such further unpaid leave
for a period as certified necessary by a registered
medical practitioner.
(4) Notice and Variation
(a) The employee shall give not less than ten week’s
notice in writing to the WRC of the date the employee proposes to commence parental leave stating
the period of leave to be taken.
(b) An employee seeking to adopt a child shall not be in
breach of subclause (4) (a) above by failing to give
the required period of notice if such failure is due to
the requirement of the adoption agency to accept
earlier or later placement of a child, or other compelling circumstances.
(c) An employee proceeding on parental leave may elect
to take a shorter period of parental leave and may at
any time during that period of leave elect to reduce
or extend the period stated in the original application provided four weeks written notice is provided.
(5) Transfer to a Safe Job
(a) Where illness or risks arising out of pregnancy or
hazards connected with the work assigned to the
employee make it inadvisable for the employee to
continue in her present duties, the duties shall be
modified or the employee may be transferred to a
safe position at the same classification until the commencement of parental leave.
(b) If the transfer to a safe position is not practicable,
the employee may take leave in accordance with the
award for such period as is certified necessary by a
registered medical practitioner.
(6) Replacement Employee
(a) Prior to engaging a replacement employee the WRC
shall inform the person in writing of the temporary
nature of the employment and the entitlements relating to the return to work of the employee on
parental leave.
(7) Return to Work
(a) An employee shall confirm the intention to return to
work by notice in writing to the employer not less
than four weeks prior to the expiration of parental
leave.
(b) An employee on return from parental leave shall be
entitled to the position which the employee occupied immediately prior to proceeding on parental
leave. Where the employee was transferred to a safe
job pursuant to subclause (5) of this clause the employee is entitled to return to the position occupied
immediately prior to transfer.
(c) Where the position occupied by the employee no
longer exists, the employee shall be entitled to a
position at the same classification level with duties
similar to that of the abolished position.
(d) An employee may return on a part-time basis to the
same position occupied prior to the commencement
of leave or to a different position at the same classification level on a part-time basis in accordance with
the part-time provisions of the relevant parent Award
or this Agreement.
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(8) Effect of Leave on the Employment Contract
(a) An employee employed for a fixed term contract shall
have the same entitlement to parental leave, however the period of leave granted shall not extend
beyond the term of that contract.
(b) Absence on parental leave shall not break the continuity of service of an employee but shall not be taken
into account in calculating the period of service for
any purpose under the relevant Award or this Agreement.
(c) An employee on parental leave may terminate employment at any time during the period of leave by
written notice in accordance with the relevant Award
or this Agreement.

(2)

24.—HOME BASED WORK
With the approval of the employer, employees may work
from home on an ad hoc, short-term basis in order to accommodate special circumstances. On-going or long-term working
from home will not be permitted.
25.—CARER’S LEAVE
(1) Employees are entitled to the equivalent of thirty-seven
(37) hours and thirty (30) minutes sick leave per year for the
employee to care for an ill family member, provided the days
are accrued sick leave entitlements. These days are not cumulative.
(2) The definition of family shall be the definition contained
in the Equal Opportunity Act 1984, that is a person who is
related to the employee by blood, marriage, affinity or adoption and includes a person who is wholly or mainly dependent
on, or is a member of, the household of the employee.
(3) Absence on Carer’s Leave of more than two consecutive
working days must be supported by a certificate from a registered medical practitioner or dentist (dated for the time of
absence) stating that the absence from work was on account
of family illness or injury.
(4) In exceptional circumstances, and with the approval of
the employer, additional accrued sick leave entitlements may
be used to extend Carer’s Leave. This paid Carer’s Leave is
available by the employee accessing accrued sick leave and
subject to the employee’s annual leave and long service leave
being managed so that the employee—
(a) has no greater than a current year’s entitlement plus
one accrued entitlement of annual leave entitlement
owing; and
(b) has had one long service leave entitlement accrued
for no greater than three years.
26.—ANNUAL LEAVE TRAVEL CONCESSIONS
Annual leave travel concessions for employees stationed in
remote areas is covered by the following—
(1) For the purposes of this clause, the following definitions shall apply—
(a) “dependant” is defined as—
(i) a spouse; or
(ii) where there is no spouse, a child or any
other relative resident within the State
who rely on the employee for their
main support; and
(iii) who does not receive a district or location allowance of any kind.
(b) “spouse” means an employee’s spouse including defacto spouse.
(c) “defacto spouse” means a person who lives
with the employee as the spouse of the employee on a bona fide domestic basis although
not legally married to that person.
(d) “full economy air fare” means a fully refundable, transferable and re-routable ticket.
Wherever possible, advance purchase fares
should be utilised. If advance purchase fares
are utilised and changes are required, the WRC
will meet additional costs, up to the cost of
the full economy air fare.

(a) Travel concessions
(i) The travel concessions contained in the
following table are provided to employees, their spouses and dependants
when proceeding on annual leave. Provided the amounts involved are no
greater than for air travel to Perth from
headquarters situated in District Allowance Areas 3, 5 and 6, and in that
portion of area 4 located north of 30
South latitude, employees and their
dependants may travel to any destination of their choosing outside the
region. Travel must be undertaken outside the region in which the employee
is employed.
(ii) Where an employee’s spouse receives
a similar provision then the travel concession in subclause (a)(i) above does
not apply.
(iii) Employees are required to serve a year
in these areas before qualifying for
travel concessions. However, employees who have less than a year’s service
in these areas and who are required to
proceed on annual leave to suit the
Commission’s convenience will be allowed the concessions. The concession
may also be given to an employee who
proceeds on annual leave before completing the year’s service, provided that
the employee returns to the area to
complete the year’s service at the expiration of that leave.
(iv) The mode of travel is to be at the discretion of the employer.
(v) Travel concessions not utilised within
twelve months of becoming due will
lapse.
(vi) Part-time employees are entitled to
travel concessions on a pro rata basis
according to the usual number of hours
worked per week.
(vii) Travelling time shall be calculated on
a pro rata basis according to the number
of hours worked per week.

Approved
Mode of Travel
Air
Road

Air & Road.
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Travel Concession
Air fare for the employee,
dependent spouse and dependent
children.
Full motor vehicle allowance
rates, but reimbursement not to
exceed the cost of return air fare
for the employee, dependent
spouse and dependant children,
travelling in the motor vehicle.
Full motor vehicle allowance
rates
for
car
trip,
but
reimbursement not to exceed the
cost of the return air fare for the
employee. Air fares for the
dependent spouse and dependant
children.

Travelling Time
One day each way
North of 20 South
Latitude—two and one
half days each way.
Remainder—two
days
each way.
North of 20 South
Latitude—two and one
half days each way.
Remainder—two
days
each way.

27.—CEREMONIAL & CULTURAL LEAVE
(1) An employee covered by this Agreement may apply to
use Clause 26.—Short Leave of the Public Service Award 1992
for tribal/ceremonial/cultural purposes.
(2) Subject to the employer’s approval and WRC’s convenience, an employee may be allowed to use accrued Annual
Leave for Ceremonial/Cultural purposes.
28.—ANNUAL LEAVE LOADING
(1) Employees will be paid the annual leave loading entitlement provided by the Annual Leave clause contained in the
relevant parent Awards as specified in Clause 10.—Relationship to Parent Awards of this Agreement. This annual leave
loading has been incorporated into the relevant annual salaries provided at Schedule A—Public Service Officers’ Salaries
of this Agreement.
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29.—SICK LEAVE
(1) Permanent employees covered by the Civil Service Association of Western Australia Incorporated will be credited
with the following sick leave credits, which shall be cumulative—
On the day of initial appointment 45 hours
On completion of 6 months
continuous service
48 hours 45 minutes
On completion of 12 months
continuous service
93 hours 45 minutes
On the completion of each further
period of 12 months continuous
service
93 hours 45 minutes
(2) All other sick leave entitlements shall be in accordance
with those provided by the Sick Leave clause contained in the
relevant parent Award as specified in Clause 10.—Relationship to Parent Awards of this Agreement.
30.—LONG SERVICE LEAVE
By agreement between the parties—
(1) Long service leave may be taken in periods of not
less than one week or more.
(2) The employee may take accrued long service leave
entitlements on full pay, double pay or half pay or
any variation thereof.
(3) An employee may apply to receive payment for up
to 50% of accrued long service leave entitlements
instead of taking the leave. The amount of payment
will be the dollar value of the leave had it been taken
at the time the payment is received. The payment of
long service leave entitlements will be taxed according to the appropriate designated rate.
(4) Employees shall be responsible for seeking appropriate financial advice prior to accessing payment in
lieu of long service leave as outlined in subclause
(3) above.
31.—DEFENCE FORCE LEAVE
(1) Subject to the employer’s convenience, leave of absence
may be granted by the employer to an employee who is a
volunteer member of the Defence Force Reserves or the Cadet Force for the purpose of attending a training camp, school,
class or course of instruction under the conditions contained
in this clause.
(2) In order to attend at a camp for annual continuous obligatory training, an employee may be granted one period of
not exceeding ten working days on full pay in any period of
twelve (12) months commencing on and from July 1 each
year.
(3) If the Officer-in-Charge of a unit certifies that it is essential for an employee to be at the camp in an advance or rear
party, a maximum of four (4) extra days on full pay may be
granted in a twelve (12) month period.
(4) For attendance at one special school, class or course of
instructions—
(a) in addition to the leave granted under subclause (1)
hereof, a period exceeding sixteen (16) calendar days
in any period of twelve (12) months commencing
on and from July 1, in each year may be granted
provided that the employer must be satisfied that the
leave required is for a special purpose and not for a
further routine camp;
(b) this leave may, at the option of the employer, be
granted from annual leave due;
(c) if the leave is not taken from accrued annual leave,
the wage payable during the period shall be at the
rate of difference between the normal remuneration
of the employee and the defence force payment to
which the employee is entitled is this does not exceed normal pay from the employer;
(d) in calculating the pay differential, pay for Saturdays,
Sundays, and public holidays is to be excluded, and
no account is to be taken of the value of any board
or lodging provided for the employee;
(e) leave without pay shall be granted if the defence force
payments exceed the normal pay of the employee.
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(5) Application for leave of absence for the above reasons
shall, in all cases be accompanied by evidence of the necessity for attendance. At the expiration of the leave of absence
granted, the employee shall furnish a certificate of attendance
to the employer where leave of absence has been granted with
pay at the rate of difference between normal wage and defence force payment received.
(6) On written application, an employee shall be paid salary
in advance when proceeding on such leave.
(7) Where annual leave is not utilised for attendance at a
special school or course the period shall be treated as leave
without pay and then adjusted for the pay differential when
the certificate of attendance and payment is received.
32.—DISPUTE SETTLEMENT PROCEDURE
Any questions, disputes or difficulties arising under this
Agreement shall be dealt with in the following manner—
(1) The employee(s) concerned and/or the Union representative, if requested, shall discuss the matters with
the immediate supervisor in the first instance. An
employee may be accompanied by a Union representative.
(2) If the matter is not resolved within five working days
following the discussion in accordance with
subclause (1) hereof, the matter shall be referred by
the employee(s) and/or the Union representative to
the employer for resolution.
(3) If the matter is not resolved within five working days
of the employee’s and/or the Union representative’s
notification of the dispute to the employer, it may be
referred by either party to the WAIRC.
33.—FURTHER MATTERS FOR CONSIDERATION
(1) During the life of the Agreement the parties will continue to address a range of issues and reforms specifically
aimed at increasing productivity and achieving more conducive employment conditions.
(2) The parties agree that these issues will form the basis of
future negotiations.
(3) Issues for discussion during the life of this Agreement
include, but are not necessarily restricted to, the following—
(a) Parental Leave; and
(b) Family Friendly Work Initiatives.
SCHEDULE A—PUBLIC SERVICE OFFICERS’
SALARIES
Level
1

2

3

4
5

6

7

U/17 yrs
17 yrs
18 yrs
19 yrs
20 yrs
1
2
3
4
5
6
7
1
2
3
4
5
1
2
3
4
1
2
3
1
2
3
4
1
2
3
4
1
2
3

Base
Leave
Rate Loading
14316 14508
16455 16675
18920 19173
21641 21931
24102 24425
25334 25673
26567 26923
27799 28172
29032 29421
30264 30670
31497 31919
32729 33168
33840 34293
34693 35158
35590 36067
36537 37027
37529 38032
38892 39413
39954 40489
41049 41599
42173 42738
43714 44300
44922 45524
46163 46782
48557 49177
50175 50795
51856 52476
53600 54220
56404 57024
58310 58930
60283 60903
62391 63011
65621 66241
67858 68478
70289 70909

Reg
1.5%
14725
16926
19461
22260
24791
26059
27327
28594
29862
31130
32398
33665
34808
35685
36608
37582
38602
40004
41097
42223
43379
44964
46207
47483
49915
51557
53263
55033
57899
59814
61817
63956
67235
69505
71973

1/7/01
>1%
14873
17095
19656
22482
25039
26319
27600
28880
30161
31441
32722
34002
35156
36042
36974
37958
38988
40404
41508
42645
43813
45414
46669
47958
50414
52072
53796
55584
58458
60412
62435
64596
67907
70200
72692

1/1/02
1.5%
15096
17351
19951
22820
25415
26714
28014
29313
30613
31912
33213
34512
35683
36583
37529
38527
39573
41010
42130
43285
44470
46095
47369
48678
51170
52854
54603
56417
59335
61318
63371
65565
68926
71253
73783

1/7/02
>2%
15398
17698
20350
23276
25923
27248
28574
29899
31226
32551
33877
35202
36397
37314
38279
39298
40365
41831
42973
44151
45360
47017
48316
49651
52193
53911
55695
57546
60522
62545
64639
66876
70304
72678
75258
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8

1
2
3
9 1
2
3
2/4 1
2
3
4
5
6
Class 1
2
3
4
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Base
Rate
74241
77072
80583
84968
87930
91308
33840
35590
37529
39954
43714
46163
96417
101527
106634
111743

Leave
Reg
1/7/01
1/1/02
Loading 1.5%
>1%
1.5%
74861 75984 76744 77895
77692 78857 79646 80841
81203 82421 83245 84494
85588 86872 87741 89057
88550 89878 90777 92139
91928 93307 94240 95654
34293 34807 35155 35683
36067 36608 36974 37529
38032 38602 38989 39573
40489 41096 41507 42130
44300 44965 45414 46095
46782 47484 47959 48678
97037 98493 994777 100970
102147 103679 104716 106287
107254 108863 109951 111601
112363 114048 115189 116917

1/7/02
>2%
79453
82457
86184
90838
93981
97567
36396
38279
40365
42972
47017
49651
102989
108412
113833
119255

Wage Rates—Engineering Trades (Government) Award
Level

Base
Leave
Reg
Rate Loading 1.5%
Tradesperson 581.71 589.50 598.35

1/7/01
>1%
604.33

1/1/02 1/7/02
1.5%
>2%
613.40 625.66

SCHEDULE B—PRODUCTIVITY MEASUREMENT
MODEL
In order to increase coverage of the work of the Commission and measurement rigour four factors are weighted to
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reflect Commission outcome priorities. Target performance
zones against each of the four factors are negotiated and set
for each measurement period under the Agreement.
The four elements are—
1. Treasury Indicators
A series of indicators relating to cost and timeliness
which, if improved, will generate tangible savings
for benefits.
2. Internal Performance Indicators
A range of indicators which are focussed on the improvement of internal processes are able to be costed
and have savings or benefits quantified.
3. Corporate Management
A range of indicators or milestones that will improve the performance of the Commission, or deliver
an agreed set of commitments. Generally, these indicators will not deliver tangible cash benefits.
4. Corporate Costs
This factor incorporates two key indicators (employee costs and corporate costs). The two indicators
are combined to produce one productivity measure.
The four indicators with targets, multipliers and weightings
are detailed on the following—

Corporate Management Weighting 2.
Measure
Category
Project
Management

Payment 1
Target Multiplier

Measure

% of Projects which are on schedule and agreed deliverables
are achieved (based on monthly scores averaged between
measurement milestones).

% of CF recurrent and Capital and existing external Projects
with expenditures in line with agreed cashflows (based on
monthly scored averaged between measurement milestones).

Performance
Conversations

Stakeholder
satisfaction

Workforce
Planning

% of Directors, Managers and fourth tier staff with
Conversations in place each year.

Independent rating applied to Commission's service.

Workforce plan complete and timely - Whole of agency.

Payment 2
Target Multiplier

>70%

1.00

80-100%

1.00

60-70%
50-60%
<50%
>60%

0.75
0.50
0
1.00

70-80%
60-70%
<60%
>70%

0.75
0.50
0
1.00

50-60%
40-50%
<40%

0.75
0.50
0

60-70%
50-60%
<50%

0.75
0.50
0

100%

1.00

100%

1.00

<100

0.00

<100

0.00

Not to be measured 80-100%

1.00

75 - 80%
65 - 75%
50-65%

0.75
0.50
0.00

100%

1.00

95-100%

0.75

90-95%
<90%

0.50
0.00

100%

1.00

For the second year, that the targets within the plan
are achieved.

Financial
Estimates

Achievement of agreed deliverables and 90initiatives as defined in the financial 100%
estimates.

Achievement of actual expenditure to
budgeted targets – whole of CF recurrent
capital budgets.

Maximum Score

1.00

90100%

1.00

80 - 90%
<80%
>97%

0.75
0.00
1.00

80 - 90%
<80%
>97%

0.75
0.00
1.00

93-97%
<93%

0.50
0

93-97%
<93%

0.50
0

5.00

6.00
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Summary of all Improvement Categories
Indicator

Target

Treasury Indicators
Total savings/ CF budget (for those activities >=2%
measured)
1-2%
0-1%
<0

Employee Costs and Corporate
Cost Reductions
Reduction in employee on-costs expressed as >=2.5%
total on-costs per FTE
Reduction in total corporate costs
1-2.5%
Change in index
0-1%
<0

Multiplier

1.00

Input

Weighting

1.00

0.30

1.00

0.30

0.75
0.50
0.00

1.00
0.75
0.50
0.00

Corporate Management

Sum of Individual
Scores
5
1.00

1.00

0.20

Internal Performance Indicators

140/100
120/100
100/100

1.00

0.20

SCHEDULE C— SIGNATURES OF THE PARTIES TO
THE AGREEMENT
Signed for and on behalf of the Water and Rivers Commission by—
....Roger Payne (signed)....
Roger F Payne
CHIEF EXECUTIVE
Date 21/12/00

1.00
0.50
0.00

WATER CORPORATION INTERIM AGREEMENT
2000.
No. AG 12 of 2001.
2001 WAIRC 01949
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES

In the presence of—
....PR Kent (signed)....
Date 21/12/00
Signed for and on behalf of the Civil Service Association of
Western Australia Incorporated by—
....pp Toni Walkington (signed)....
Dave Robinson
GENERAL SECRETARY
Date 2/1/01
In the presence of—
....Ken Ross (signed)....
Date 2/1/2001
Signed for and on behalf of the Automotive, Food, Metals,
Engineering, Printing and Kindred Industries Union of Workers—Western Australian Branch by—
....G T Bucknall (signed)....
for John Ferguson
STATE SECRETARY
Date 2/1/2001
In the presence of—
....Ken Ross (signed)....
Date 2/1/2001

CORAM
DELIVERED

WATER CORPORATION, APPLICANT
v.
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, THE AUSTRALIAN
WORKERS’
UNION,
WEST
AUSTRALIAN
BRANCH,
INDUSTRIAL UNION OF WORKERS,
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED,
THE
AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS—WESTERN
AUSTRALIAN
BRANCH,
COMMUNICATIONS, ELECTRICAL,
ELECTRONIC,
ENERGY,
INFORMATION,
POSTAL,
PLUMBING,
AND
ALLIED
WORKERS UNION OF AUSTRALIA,
ENGINEERING & ELECTRICAL
DIVISION,
WA
BRANCH,
RESPONDENTS
SENIOR COMMISSIONER G L
FIELDING
THURSDAY, 1 FEBRUARY 2001
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FILE NO/S
CITATION NO.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
AG 12 OF 2001
2001 WAIRC 01949

_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Agreement registered
Mr S W Rooke as agent
Ms S K Newby as agent for the Civil
Service Association of Western Australia
Incorporated, the Australian, Liquor,
Hospitality and Miscellaneous Workers’
Union, Western Australian Branch and
the Automotive, Food, Metals,
Engineering, Printing and Kindred
Industries Union of Workers—Western
Australian Branch
Mr C Young as agent for the
Communications, Electrical, Electronic,
Energy, Information, Postal, Plumbing
and Allied Workers Union of Australia,
Engineering and Electrical Division, WA
Branch

_______________________________________________________________________________

Order.
HAVING heard Mr S W Rook as agent on behalf of the Water
Corporation and Ms S K Newby as agent for the Civil Service
Association of Western Australia Incorporated, the Australian, Liquor, Hospitality and Miscellaneous Workers’ Union,
Western Australian Branch and the Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of
Workers—Western Australian Branch and Mr C Young as agent
for the Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch
and by consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders—
That the agreement made between the parties lodged
in the Commission on 15 January 2001 entitled Water
Corporation Interim Agreement 2000 be registered in the
terms of the following Schedule as an industrial agreement in replacement of the Water Corporation Conditions
Agreement 1997 AG 332/97 and the pay and the Water
Corporation Allowances Agreement 2000 AG 331/97
which are hereby cancelled.
(Sgd.) G.L. FIELDING,
[L.S.]
Senior Commissioner.

SCHEDULE
PART A—CONDITIONS
SECTION ONE — PRELIMINARY
CLAUSE 1.1 TITLE
This Agreement shall be known as the Water Corporation
Interim Agreement 2000. It replaces the Water Corporation
Conditions Agreement 1997 (No. AG332 of 1997) and the
Water Corporation Pay and Allowances Agreement 2000 (No.
AG3 of 2000).
CLAUSE 1.2 ARRANGEMENTS
SECTION ONE — PRELIMINARY
CLAUSE 1.1
TITLE
CLAUSE 1.2
ARRANGEMENT
CLAUSE 1.3
PARTIES BOUND
CLAUSE 1.4
NO FURHTER CLAIMS
CLAUSE 1.5
PRECEDENCE OVER AWARDS
CLAUSE 1.6
CLAUSE TERM OF AGREEMENT
CLAUSE 1.7
RENEWAL OF AGREEMENT
CLAUSE 1.8
Deleted
CLAUSE 1.9
CONTRACT OF SERVICE
CLAUSE 1.10 PART-TIME EMPLOYEMENT
CLAUSE 1.11 CASUAL EMPLOYMENT
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SECTION TWO — CONDITIONS MATTERS
CLAUSE 2.1
HOURS
CLAUSE 2.2
ANNUAL LEAVE
CLAUSE 2.3
PUBLIC HOLIDAYS
CLAUSE 2.4
LONG SERVICE LEAVE
CLAUSE 2.5
SICK LEAVE
CLAUSE 2.6
PARENTAL LEAVE
CLAUSE 2.7
LEAVE WITHOUT PAY
CLAUSE 2.8
BEREAVEMENT LEAVE
CLAUSE 2.9
LEAVE TO ATTEND UNION
BUSINESS
CLAUSE 2.10 TRADE UNION TRAINING LEAVE
CLAUSE 2.11 LEAVE FOR TRAINING WITH
DEFENCE FORCE RESERVES
CLAUSE 2.12 LEAVE FOR INTERNATIONAL
SPORTING EVENTS
CLAUSE 2.13 WITNESS AND JURY SERVICE
LEAVE
CLAUSE 2.14 CEREMONIAL LEAVE
CLAUSE 2.15 LEAVE FOR EMERGENCY SERVICE
VOLUNTEERS
CLAUSE 2.16 LEAVE TO ATTEND LOCAL
GOVERNMENT ISSUES
CLAUSE 2.17 STUDY ASSISTANCE
SECTION THREE — MONEY MATTERS
CLAUSE 3.1
METHOD OF PAYMENT
CLAUSE 3.2
OVERTIME RATES
CLAUSE 3.3
SHIFT WORK ALLOWANCE
CLAUSE 3.4
LIVING AWAY FROM HOME
CLAUSE 3.5
REMOTE LOCATION/DISTRICT
ALLOWANCES
CLAUSE 3.6
TRANSFER/DISTURBANCE
ALLOWANCES
CLAUSE 3.7
MOTOR VEHICLE ALLOWANCES
CLAUSE 3.8
REMOVAL/PROPERTY
ALLOWANCES
CLAUSE 3.9
RELIEVING ALLOWANCES
CLAUSE 3.10 FARES
CLAUSE 3.11 Deleted
SECTION FOUR — LOCAL AGREEMENTS
Deleted
SECTION FIVE — MISCELLANEOUS
CLAUSE 5.1
TRANSITIONAL ARRANGEMENTS
CLAUSE 5.2
TIME AND PAY RECORDS
CLAUSE 5.3
NOTIFICATION OF CHANGE
CLAUSE 5.4
RIGHT OF ENTRY
CLAUSE 5.5
COPIES OF AGREEMENT
CLAUSE 5.6
DISPUTE RESOLUTION PROCEDURE
CLAUSE 5.7
LEAVE RESERVED
CLAUSE 5.8
SALARY PACKAGING
CLAUSE 5.9
ADJUSTMENT OF ALLOWANCES
CLAUSE 5.10 MONITORING AND
IMPLEMENTATION
CLAUSE 5.11 PROTECTIVE CLOTHING
SECTION SIX — APPENDICES
SCHEDULE A—DISTRICT ELECTRICAL
TECHNICIANS
SCHEDULE B—MOBILE MECHANICAL FITTERS
SCHEDULE C—RANGERS
SCHEDULE D—APPRENTICES
SCHEDULE E—PUMPERS NORTH WEST REGION
PART B—PAY AND ALLOWANCES
SECTION ONE — PRELIMINARY
Deleted
SECTION TWO — MONEY MATTERS
CLAUSE 2.1
GENERAL PAY INCREASES
CLAUSE 2.2
RATES OF PAY
CLAUSE 2.3
SPECIAL RATES AND PROVISIONS
CLAUSE 2.4
ADJUSTMENT OF ALLOWANCES
CLAUSE 2.5
HIGHER RESPONSIBILITY
ALLOWANCE
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SECTION THREE — MISCELLANEOUS
CLAUSE 3.1
Deleted
CLAUSE 3.2
Deleted
CLAUSE 3.3
Deleted
CLAUSE 3.4
SIGNATORIES
PART A—CONDITIONS AGREEMENT
CLAUSE 1.3
PARTIES BOUND
This Agreement is an agreement made under Part VI B of
the Workplace Relations Act 1996 in respect of—
the Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Division, WA Branch and;
the Australian Workers Union, for those classifications
prescribed in Table (B), Clause 2.2—Rates of Pay of Part
B Pay and Allowances of this Agreement.
This Agreement is an agreement made under Section 41 of
the Industrial Relations Act 1979 in respect of—
the Civil Service Association of Western Australia (Inc)
for those classifications prescribed in Table (A), Clause
2.2—Rates of Pay of Part B Pay and Allowances of this
Agreement and;
the Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, Western Australian Branch for those classifications prescribed in Tables
(B) and (C), Clause 2.2—Rates of Pay of Part B, Pay and
Allowances of this Agreement and;
the Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Workers Union
of Australia for those classifications prescribed in Table
(C) Clause 2.2—Rates of Pay of Part B, Pay and Allowances, of this Agreement and;
the Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Division, WA Branch for
those classifications prescribed in Tables (C) and (D),
Clause 2.2—Rates of Pay of Part B, Pay and Allowances
Agreement.
This Agreement applies to and binds the Corporation, all
persons (except those in managerial positions who are or become parties to common law contracts) who are employees of
the Corporation during the operation of this Agreement and
also applies to and binds the following organisations—
AUSTRALIAN LIQUOR HOSPITALITY AND MISCELLANEOUS
WORKERS
UNION,
MISCELLANEOUS DIVISION, WA BRANCH—
(ALHMWU)
THE AUSTRALIAN WORKERS UNION—(AWU)
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA (INC)—(CSA)
AUTOMOTIVE, FOOD, METALS, ENGINEERING,
PRINTING AND KINDRED INDUSTRIES UNION OF
WORKERS, WESTERN AUSTRALIAN BRANCH—
(AMWU)
COMMUNICATIONS, ELECTRICAL, ELECTRONIC,
ENERGY, INFORMATION, POSTAL, PLUMBING
AND ALLIED WORKERS UNION OF AUSTRALIA,
ENGINEERING & ELECTRICAL DIVISION, WESTERN AUSTRALIAN BRANCH —(CEPU)
This Agreement will cover an estimated 2022 employees at
the date of registration.
CLAUSE 1.4 NO FURTHER CLAIMS
The parties to this Agreement undertake that for the duration of this Agreement there shall be no further pay increases
sought or granted, except for those provided under the terms
of this Agreement or provided for in a National or State Wage
Case Decision.
CLAUSE 1.5 PRECEDENCE OVER AWARDS
Where the terms of an award covering employees covered
by this Agreement are inconsistent with the terms of this Agreement, the Agreement shall prevail to the extent of any such
inconsistency. The relevant awards are—
Awards of the Australian Industrial Relations Commission
the Australian Worker’s Union (Western Australian Public Sector) Award 1992;
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the Metropolitan Water Supply Sewerage and Drainage
Employees Western Australia Award 1988.
Awards of the Western Australian Industrial Relations Commissions
the Government Water Supply, Sewerage and Drainage
Foremens Award 1984;
the Government Water Supply, Sewerage and Drainage
Employees Award 1981.
CLAUSE 1.6 TERM OF AGREEMENT
This Agreement shall operate from the beginning of the first
pay period to commence on or after the date on which it is
certified under Part VIB of the Workplace Relations Act 1996
and registered under Section 41 of the Industrial Relations
Act 1979, or if it is so certified and so registered on different
dates, the later of the two dates, and remain in force until 31
December 2001.
CLAUSE 1.7 RENEWAL OF AGREEMENT
At least 6 months prior to the expiry of this Agreement the
parties shall indicate their intentions with respect to a replacement for this Agreement.
As soon as practicable the parties shall enter into intensive
negotiations aimed at reaching agreement on a replacement
for this Agreement. The parties will use their best endeavours
to have a new Agreement certified under Part VIB of the
Workplace Relations Act 1996 and registered under Section
41 of the Industrial Relations Act 1979 before 31 December
2001.
CLAUSE 1.9 CONTRACT OF SERVICE
(A)(i) The Corporation may engage employees for—
(a) an indefinite period or;
(b) a fixed term period or;
(c) on a part time basis or;
(d) on a casual basis.
(ii) For the purposes of this Agreement—
(a) Indefinite Period means employment under the
provisions of this clause, other than fixed term,
part-time or casual.
(b) Fixed Term means that the employee shall be
advised in writing of the terms of the appointment and such advice shall specify the dates
of commencement and termination of employment.
(c) Part Time means employment under the provisions of clause 1.10 of this Part.
(d) Casual means employment under the provisions of clause 1.11 of this Part.
(B) Employment may be terminated by the giving of the
appropriate period of notice in accordance with subclause (C)
of this clause, or the payment or forfeiture of the ordinary pay
for the period of notice not given.
(C) Employee’s period of continuous
Period of notice
service with the Corporation
Not more than 1 year
At least 1 week
More than 1 year but not more
than 3 years
At least 2 weeks
More than 3 years but not more
than 5 years
At least 3 weeks
More than 5 years
At least 4 weeks
In addition to the above notice, employees over 45 years of
age with a minimum of 2 years service at the time of termination by the Corporation, shall be entitled to an additional
1 weeks notice.
CLAUSE 1.10 PART-TIME EMPLOYMENT
(A) Definitions
(i) “Part-Time” employment is defined as regular and
continuing employment of less than 38 hours per
week.
(ii) A “Part-Time” position shall be one which has discrete functions and responsibilities, but arranged in
such a way as to be consistent with job redesign and
multi-skilling.
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(B) Part-Time Agreement
(i) Each part-time arrangement shall be confirmed in
writing and shall include the agreed period of the
arrangement, and the agreed hours of duty in accordance with subclause (C) of this clause.
(ii) A change to any part-time arrangement or an agreement to revert to full-time employment shall be
confirmed in writing.
(iii) The conversion of a full-time employee to part-time
employment can only be implemented with the written consent or by written request of that employee.
No employee may be converted to part-time employment without such employees prior agreement.
(C) Hours of Duty
(i) Except as agreed between the Corporation and relevant union, the parameters for the working of
ordinary hours shall be 6.00am to 6.00pm.
(ii) The Corporation shall specify in writing before a
part-time employee commences duty, the prescribed
weekly and daily hours of duty for the employee
including starting and finishing times each day.
(iii) Unless otherwise agreed to by the employee, the Corporation may only vary an employee’s starting and
finishing times by the giving of 1 month’s notice.
The Corporation shall not vary the employee’s total
weekly hours of duty without the employee’s prior
written consent.
If agreement is reached to vary an employee’s ordinary
working hours pursuant to this subclause—
(a) Time worked to 7.6 hours on any day is not to be
regarded as overtime, even if it is an extension of
the usual contract hours for that day, and shall be
paid at the normal rate of pay.
(b) Additional days worked, up to a total of 5 days per
week, Monday to Friday, are also regarded as an extension of the contract and shall be paid at the normal
rate.
(D) Payment
An employee who is employed on a part-time basis shall be
paid a proportion of the appropriate full-time rate according
to time worked, calculated in the following manner—
Hours worked per fortnight
X Pay Rate
76
1
(E) Leave
(i) A part-time employee shall be entitled to the same
leave and conditions prescribed in this Agreement
for full-time employees.
(ii) Payment to an employee proceeding on annual leave
or long service leave shall be calculated on a prorata basis having regard to any variations to the
employee’s ordinary working hours during the accrual period.
(iii) Sick leave shall be paid at the current rate, but only for
those hours on the days that would normally have been
worked had the employee not been on such leave.
(F) Holidays
A part-time employee shall be allowed the prescribed Public Holidays without deduction of pay in respect of each
holiday which is observed on a day ordinarily worked by the
part-time employee.
CLAUSE 1.11 CASUAL EMPLOYMENT
(A) Definition
(i) “Casual Employee” means an employee engaged by
the hour not exceeding 1 calendar month.
(ii) Casual employment is limited to peaks in work load,
irregular demands and other short term needs.
(B) Payment
(i) A casual employee shall be paid for each ordinary
hour worked at the appropriate classification contained in Clause 2.2—Rates of Pay of Part B, Pay
and Allowances of this Agreement in accordance with
the following formula—
Fortnightly Pay Rate
76
+
20%
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The 20% loading is in lieu of annual leave, sick leave, long
service leave and payment for public holidays.
(C) Conditions of Employment
(i) Where expenses are directly and necessarily incurred
by a casual employee in the ordinary performance
of such employee’s duties, the employee shall be
entitled to reimbursement in accordance with the
provisions of this Agreement.
(ii) Nothing in this Agreement shall confer indefinite or
fixed term employee status to a casual employee.
(iii) The employment of a casual employee may be terminated at any time by the casual employee or the
Corporation giving to the other 1 hour’s notice. In
the event of either party failing to give the required
notice, 1 hour’s pay shall be paid or forfeited.
SECTION TWO—CONDITIONS MATTERS
CLAUSE 2.1 HOURS
(A) Ordinary Hours
Subject to the provisions of subclause (B) of this clause, the
ordinary hours of duty shall be 76 hours per fortnight worked
over 10 days, Monday to Friday, unless otherwise agreed by
the relevant parties to this Agreement.
(i) Ordinary hours shall be worked between 6am and
6pm, unless mutually agreed otherwise.
(ii) Employees shall not work longer than 5 hours without a break for a meal, unless mutually agreed
otherwise.
(iii) Employees shall not work longer than 12 hours on
any day, except in an emergency.
(iv) Hours of duty are exclusive of an unpaid meal break
of a minimum of 30 minutes each day.
(B) Other Working Arrangements
(i) Ordinary hours of duty may be varied so as to make
provisions for—
(a) the attendance of employees for duty on a
Saturday, Sunday, or Public Holiday;
(b) the performance of shift work including work
on Saturdays, Sundays, or Public Holidays;
and
(c) the nature of the duties of an employee or class
of employees in fulfilling the responsibilities
of their position,
either by agreement between the relevant parties or
by determination by the relevant industrial relations
tribunal.
(ii) Nine Day Fortnight
Subject to taking into account the interests of the
customer, the business and the employee, the ordinary hours of work shall be 76 hours per fortnight
worked over 9 days, Monday to Friday. In such
cases—
(a) Ordinary hours shall be 8.5 hours on 8 days
with 1 day of 8 hours, or 9 days of 8.44 hours
per day.
(b) Employees shall be granted 1 Rostered Day
Off each fortnight.
(c) Employees may elect to take time in lieu or
payment at single time if required to work
during ordinary hours on a Rostered Day Off.
(d) Employees may accumulate a maximum of 5
days in lieu.
(e) Employees are entitled to 1 day in lieu if a
Public Holiday falls on a Rostered Day Off.
(f) Days in lieu shall be taken at a time mutually
agreed between the employee and the Corporation.
Provided that the 9 day fortnight shall continue in operation in those areas where it currently applies unless, as a
result of changed circumstances it is agreed by the parties, or determined by the relevant industrial relations
tribunal, that it is no longer in the best interests of the
customer or the business or the employees.
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(iii) Flexible Working Hours
Subject to taking into account the interests of the
customer, the business and the employee, the ordinary hours of work shall be an average of 152 hours
per 4 week period. In such cases—
(a) Hours during which an employee must attend
for duty shall be determined in advance and
may only be varied by the giving of 1 month’s
notice in writing by the Corporation or by
mutual agreement.
(b) Employees may accumulate a maximum credit
of 38 hours and maximum debit of 7.6 hours
(c) Credits may be taken as flexi leave at times
which suit the requirements of the work area.
The Corporation shall not unreasonably withhold approval.
(d) On termination, accumulated credit hours will be
paid and any debit hours deducted from an employee’s final pay.
(C) Special Work Arrangements
(i) Special work arrangements varying the ordinary
hours prescribed in subclause (A) may be entered
into at the request of either the Corporation or the
employee. Special work arrangements take account
of requirements for the efficient and effective performance of particular jobs or projects and shall be
limited to the duration of the particular job or project
for which they are designed.
(ii) Introduction of special work arrangements require—
(a) the proposed special arrangement must be
documented and explained to all affected employees;
(b) the proposed special work arrangements must
be agreed to in writing by all affected employees;
(c) the agreement must be forwarded to the relevant union/s for consideration and ratification
at least 2 weeks prior to commencing the arrangement;
(d) the agreement requires ratification by the relevant unions and shall not be unreasonably
withheld by the union/s.
(D) Annualised Hours
(i) Annualised hours may be utilised to enable longer
hours to be worked in periods where there are peak
workload requirements due to seasonal or other factors and shorter hours when the workload is lower.
(ii) Annualised hours arrangements may only be entered
into by mutual agreement between the Corporation,
employees and relevant unions.
(iii) Annualised working hours will operate in the following way—
(a) an employee is paid at the rate of 38 hours per
week throughout the year;
(b) work on Saturdays or Sundays is considered
normal time;
(c) where work out of hours or on weekends is a
regular requirement of the employee’s duties
this shall be taken into account in the hourly
rate agreed for the work;
(d) on termination of employment an employee is
paid for any accumulated credit hours at ordinary time or any money owed for debit hours is
deducted from the employee’s final pay;
(e) clearance of credit hours will be by mutual
agreement and approval should not be unreasonably withheld.
(iv) Annualised arrangements are not available to employees classified above the equivalent of pay point
17 prescribed in Part B, Pay and Allowances of this
Agreement, Clause 2.2—Rates of Pay, Table (A).
(E) Home Based Work
(i) Definitions
(a) “Home Based Site” means a private dwelling
agreed between the Corporation and the employee.
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(b) “Home Based Employee” means an employee
who is authorised in accordance with this subclause to work from a home based site.
(c) “Home Based Work” means regular performance of ordinary hours of duty at the home
based site.
(d) “Usual Work Site” means the location where
the employee would ordinarily work if there
were no home based work arrangement.
(ii) Terms and Conditions
(a) This subclause will apply to an employee who
is authorised to perform ordinary hours of duty
or part thereof at a home based site.
(b) The employee’s home based site will be
deemed to be the employee’s headquarters for
the purposes of payment of allowances and
other arrangements.
(c) The status of the home based employee will
be identical to that of a non-home based employee. All relevant agreements, policies and
legislation shall apply and be binding.
(d) The employee shall agree to maintain an accurate record of hours worked including work
carried out at the home based work site. The
employee is to be contactable during periods in
which home based work is carried out and available for communication with the Corporation.
(e) The home based work site may be used for
overtime provided that separate written agreement is reached prior to the commencement
of overtime. Overtime hours of work will be
agreed in writing and paid in accordance with
the overtime provisions of this Agreement. A
copy of the written agreement will be held by
both the employee and the Corporation for the
period during which the overtime is carried
out at the home based site.
(f) Home based work will be on the basis that the
employee spends a designated period of time,
agreed between the Corporation and the employee, of the employee’s usual weekly hours
of duty at the usual work site.
(g) The Corporation will be responsible for the
provision and maintenance of Corporation
equipment in a condition that complies with
the Western Australian Occupational Safety
and Health Act 1984 and the provision of supplies as set out in paragraph (iv) of this
subclause, provided that the Corporation and
the employee may agree on any alternative arrangements if appropriate. Such alternative
arrangements must be recorded.
(h) An employee in a homed based work arrangement shall not contract out the work being paid
for by the Corporation.
(i) The Corporation shall ensure home based employees have the same opportunities for career
development and training as non home based
employees. In particular—
(a) a home based employee will carry out
such duties as are within the limits of
the employee’s skill, competence and
training and job description; and
(b) an employee working at the home
based site will be expected to undertake appropriate work-related training,
occupational safety and health training
and staff development and shall receive
notification of career and training opportunities available; and
(c) such training may include change to
work design, work organisation and
technical developments in the employee’s field of employment; and
(d) such training should occur in work
time, at either the usual work site or in
a recognised training centre.
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(iii) Initiation of and Approval for Home Based Work
(a) Home based work is not a right or an entitlement nor an obligation and may only be
entered into on a voluntary basis, with either
party initiating the proposal or maintaining the
right of refusal. An employee may only initiate a proposal for home based work in respect
of—
(i) that employee’s substantive position;
or
(ii) a position in which the employee is
temporarily performing duties.
(b) Each application for a home based work arrangement is to be considered on a case by
case basis.
(c) The parties acknowledge that a home based
work arrangement generally will not be appropriate when an employee is on a return to
work program, particularly a graduated return
to work program following an injury as a result of work. Should it be considered
appropriate to initiate a home based work arrangement in these circumstance the
Corporation and employee must consult the
employee’s approved rehabilitation provider
prior to commencing such an arrangement.
(d) A home based work arrangement is not a substitute for dependant care.
(e) The Corporation shall advise the employee
that it is the employee’s responsibility to assess the personal implications of commencing
home based work with respect to taxation,
insurances, leasing or mortgage arrangements.
(f) Arrangements may be for a fixed or indefinite
period.
(g) The Corporation shall provide the relevant
union with a quarterly report of home based
work arrangements.
(iv) Requirements for Approval
(a) Before approval can be given for a home
based work arrangement to commence, the
Corporation and the employee must agree to
the following matters—
(i) The address, telephone number, facsimile number and E-mail address of
the home based site.
(ii) The duties to be performed.
(iii) The days and hours of duty at the usual
work site and at the home based site.
(iv) Duration of the arrangement and
agreed period of notice for purposes
of terminating the arrangement.
(v) The specific facilities to be used at the
home based site.
(vi) The method of disseminating Corporation communication bulletins to the
home based employee where access to
that information may be reduced.
(vii) Methods of measuring work performance, provided that systems-based
automated work measurements will not
be used as the sole means for determining or monitoring individual work
performance.
(viii) Details of Corporation assets and supplies to be used at the home based site,
including maintenance arrangements.
(ix) Details of employee’s assets and supplies to be used at the home based site
for official use, including maintenance
and insurance coverage.
(x) Details of workspace and facilities to
be provided when the employee attends
the usual work site.
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(xi) Any alterations to the workplace and
facilities that may be required resulting from occupational safety and health
legislation.
(b) All matters listed in paragraph (iv) and the
matters listed hereunder shall be recorded—
(i) The employee’s name.
(ii) The employee’s position indicating
whether it is the employee’s substantive position.
(iii) The name and position of the employee’s supervisor.
(iv) The employee’s division/branch/region/area/centre.
(v) Agreed security measures and occupational safety and health requirements.
(v) Job Characteristics Not Considered Appropriate for
Home Based Work
(a) Employees performing the duties of a position where the position could be described as
having at least one of the following characteristics will not be considered for home based
work—
(i) the position requires a high degree of
supervision or close scrutiny;
(ii) the position requires a direct client face
to face contact on a frequent basis without the option of easily rescheduling;
(iii) the position does not lend itself to objective performance monitoring of
outcomes;
(iv) the position requires the occupant to
be a member of a team and that regular direct face to face contact on a daily
basis with other team members at the
usual work based site is an integral part
of the job’s responsibilities or;
(v) the position has other characteristics
which the Corporation and the relevant
union considers are unsuitable for
home based work.
(vi) Access Arrangements
(a) The parties acknowledge that the Corporation
will from time to time need to obtain access
to a home based site and that the relevant union may also wish to visit a member while he
or she is working from a home based site. The
parties also acknowledge that only the Corporation may require urgent access under the
terms of this clause.
(b) The parties also acknowledge that the consent
of the home based employee is required before access can be obtained to a home based
work site.
(c) Unless urgent access is required to a home
based work site, or the home based work employee agrees otherwise, on a case by case
basis, the employee must be given at least 2
clear days notice. Neither the Corporation nor
the union/s will apply pressure to reduce this
notice period.
(d) The purposes for which the Corporation may
require urgent access to a home based work
site are—
(i) Maintenance of faulty equipment.
(ii) Occupational safety and health purposes.
(iii) Urgent security and audit purposes; and
(iv) Other purposes agreed between the
Corporation and the employee and the
relevant union.
(e) The purposes for which non-urgent access
may be sought include but are not limited to—
(i) Routine maintenance of equipment and
supplies.
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(ii) Assessing and monitoring security arrangements of equipment and
documents.
(iii) Routine occupational safety and health
assessments.
(iv) Supervision where usual work based
supervision would not be adequate.
(vii) Alteration or Termination and Re-negotiation
(a) In the event of re-negotiation as a result of the
commencement of a return to work program,
the employee’s approved rehabilitation provider must be consulted.
(b) A home based working arrangement may be—
(i) altered or discontinued by agreement
at the request of the Corporation or the
employee, and neither party will unreasonably withhold agreement to alter
or discontinue the arrangement;
(ii) terminated by the Corporation due to
operational requirements, including
where the employee unreasonably
withholds consent with respect to access by the Corporation in accordance
with paragraph (vi), after 4 weeks’ notice;
(iii) terminated by the Corporation on
grounds of inefficiency of the arrangements, after 4 weeks’ notice; or
(iv) terminated by the Corporation in the
event of failure to comply with occupational safety and health or security
arrangements.
(c) Where an arrangement is terminated in accordance with this subclause the employee will be
provided with written reasons at the time when
the notice is given. In accordance with the
principles of natural justice, the employee shall
be given 2 weeks to reply to the written reasons and the Corporation will give due
consideration to any response provided.
CLAUSE 2.2 ANNUAL LEAVE
(A) Definitions
(i) Anniversary Date—is the date on which an employee
is employed by the Corporation, or the date on which
an employee is engaged North of 26o South Latitude, or the date on which the employee is engaged
as a 7 day shift employee.
(ii) Accrued Leave—is the leave an employee is entitled to after completion of 12 months continuous
service between the employee’s anniversary dates.
(iii) Pro rata Leave—is the proportion of leave an employee is entitled to calculated from the employee’s
anniversary date to the date of cessation of employment.
(B) Entitlement
(i) The provisions of this clause do not apply to casual
employees.
(ii) Each employee is entitled to 4 weeks (152 hours)
paid leave for each 12 months of service.
(iii) Where the contract is for a period of less than 12
months, the entitlement is calculated on a pro-rata
basis for the period of the contract.
(iv) A part-time employee shall be granted annual leave
in accordance with this clause, however payment to
a part-time employee proceeding on annual leave
shall be calculated having regard for any variations
to the employee’s ordinary working hours during the
accrual period.
(v) In computing the annual leave due under this clause,
no deduction shall be made from such leave in respect of the period that an employee is absent on a
public holiday or in respect of any continuous period of absence through sickness not exceeding 3
calendar months.
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(vi) Any approved period of absence from work caused
through accident sustained in the course of employment shall not be deemed to be a break in continuity
of service, but the first 6 months only of any such
continuous period shall count as service for the purpose of computing annual leave.
(vii) Absence from work on leave without pay, other than
situations expressed in (v) and (vi) of this clause, is
deemed a break in continuity of service for the purpose of calculating annual leave entitlements.
(viii) A 7 day shift employee, i.e. a shift employee who is
rostered to work regularly on Sundays and holidays
shall be allowed 38 hours leave in addition to the
leave to which the employee is otherwise entitled
under this clause.
(ix) An employee with 12 months continuous service engaged for part of a qualifying 12 monthly period as
a 7 day shift employee shall be entitled to have the
period of annual leave under this clause increased
by 0.7308 hours for each week continuously so engaged, up to a maximum of 38 hours additional leave
entitlement.
(x) Compaction of Annual Leave
An employee who, during an accrual period was
subject to variations in ordinary working hours or
whose ordinary working hours during the accrual
period are less than the employee’s ordinary working hours at the time of commencement of annual
leave, may elect to take a lesser period of annual
leave calculated by converting the average ordinary
working hours during the accrual period to the
equivalent ordinary hours at the time of commencement of annual leave.
(C) Pro-rata Annual Leave
(i) An employee who proceeds on annual leave and who
ceases duty before completing the required continuous service to accrue the leave, must refund the value
of the unearned portion, calculated at the rate of pay
at the date the leave was taken, but no refund is required in the event of the death of an employee.
(D) Additional Leave for the North West
(i) Employees whose headquarters are located North of
26o South Latitude shall receive an additional 5
working days (38 hours) annual leave on the completion of each year of continuous service in the
region.
(ii) In addition to the leave prescribed in paragraph (i)
of this subclause, employees engaged as Pumpers
shall be entitled to an additional 5 working days (38
hours) annual leave for each year of continuous service . This leave is not subject to the loading prescribed
in subclause (G) of this clause.
(iii) An employee who proceeds on annual leave before
having completed the necessary 12 months of continuous service may be given approval for the
additional 5 working days leave provided the leave
is taken at the Corporation’s convenience and provided the employee returns to that region to complete
the necessary service.
(iv) Where an employee who has served continuously
for at least 12 months North of the 26o South Latitude, leaves the region because of promotion or
transfer, the employee shall be entitled to a pro-rata
leave credit.
(v) Where payment in lieu of pro-rata annual leave is
made on the death, resignation or retirement of an
employee in the region, in addition to the payment
calculated on a 4 week basis, payment may be made
for the pro-rata entitlement.
(E) Other Additional Leave
Every employee other than an employee referred to in
subclause (D) of this clause, to whom the Corporation has
granted annual leave in excess of 4 weeks because of special
circumstances, shall be credited with such additional leave on
a pro-rata basis.
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(F) Taking of Annual Leave
(i) Except as hereinafter provided leave will generally
be taken in periods of not less than 1 week (38 hours).
By mutual agreement, an employee may elect to take
leave in periods of less than a week, up to a maximum of 5 days cumulative per calendar year.
(ii) On written application, an employee shall be paid in
advance when proceeding on annual leave.
(iii) An employee may take annual leave during the year
in which it accrues or any time thereafter, but the
time during which the leave may be taken is subject
to mutual agreement between the employee and the
Corporation.
(iv) When work is closed down for the purpose of allowing annual leave to be taken, employees with less
than an accrued entitlement shall be entitled to take
leave in advance.
(G) Leave Loading
(i) Subject to the provisions of paragraphs (iii) and (vii)
of this subclause, a loading equivalent to 17.5% of
the normal pay rate is payable to employees proceeding on annual leave, including accrued annual
leave.
(ii) Subject to the provisions of paragraphs (iii) and (vii)
of this subclause, shift workers who are granted an
additional week’s penalty leave when proceeding on
annual leave including accrued annual leave shall
be paid—
(a) shift and weekend penalties the employee
would have received had the employee not
proceeded on annual leave, or;
(b) a loading equivalent to 20% of the normal pay
rate for 5 weeks leave;
whichever is the greater.
(iii) Maximum Loading
(a) Subject to the provisions of paragraph (v) of
this subclause the loading is paid on a maximum of 4 weeks annual leave, or 5 weeks in
the case of shift workers who are granted an
additional weeks’ penalty leave. Payment of
the loading is not made on additional leave
granted for any other purpose.
(b) Maximum payment shall not exceed statistic
of the average weekly total earnings of all
males in Western Australia, as published by
the Australian Bureau of Statistics, for the
September quarter of the year immediately
preceding that in which the leave commences.
(c) Maximum payment to shift workers who are
granted an additional week’s penalty leave
shall not exceed 5/4th of that prescribed in
paragraph (b).
(iv) Annual leave commencing in any year and extending without a break into the following year attracts
the loading calculated on the pay rate applicable on
the day the leave commenced.
(v) The loading payable on approved accrued annual
leave shall be at the pay rate applicable at the date
the leave is commenced. Under these circumstances
an employee can receive up to the maximum loading for the approved accumulated annual leave in
addition to the loading for the current year’s entitlement.
(vi) A pro-rata loading is payable on periods of approved
annual leave less than 4 weeks.
(vii) Effect of Higher Duties Allowance, Allowances and
Shiftwork
(a) For employees paid in accordance with Clause
2.2—Rates of Pay, Table (A) of Part B Pay
and Allowances of this Agreement the loading is calculated on the normal fortnightly pay
rate including any allowances which are paid
as a regular fortnightly or annual amount. Any
allowance paid to an employee for undertaking additional or higher level duties is only
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included if the allowance is payable during
that period of normal annual leave as provided
in the Part B, Pay and Allowances of this
Agreement Clause 2.6—Higher Responsibility Allowance, subclauses (A) and (B).
(b) For employees paid in accordance with Clause
2.2 Rates of Pay Tables (B), (C), and (D) of
Part B, Pay and Allowances of this Agreement
the loading is calculated on the pay rate the
employee has received for the greatest portion of the calendar month prior to taking the
leave. In the case of a shift employee the pay
rate includes penalties associated with a roster or projected shift, including Saturday and
Sunday shifts.
(viii) Where payment in lieu of accrued or pro-rata annual leave is made on the death, retirement,
redundancy or completion of a fixed term contract
of an employee, a loading calculated in accordance
with the terms of this clause is to be paid on accrued
and pro-rata annual leave.
(ix) When an employee resigns, or ceases employment,
or where an employee is dismissed from the Corporation, annual leave loading shall be as follows—
(a) Accrued entitlements to annual leave—a loading calculated in accordance with the terms
of this clause for accrued annual leave is to be
paid.
(b) Pro-rata annual leave—no loading is to be
paid.
(x) Part-time employees shall be paid a proportion of
the annual leave loading at the pay rate applicable,
provided that the maximum loading payable shall
be calculated in accordance with the following—
Maximum loading in
Hours of Work
accordance with subclause
Per Fortnight
(iii)(b) of this clause
76
X
1
(xi) An employee who proceeds on annual leave and who
ceases duty other than by resignation or dismissal,
before completing the required continuous service
to accrue the leave must refund the value of the unearned portion of leave loading but no refund is
required in the event of the death of an employee.
(xii) An employee who proceeds on annual leave and resigns or is dismissed from the Corporation must
refund the value of the loading paid for leave other
than accrued leave.
(H) Annual Leave Travel Conditions
(i) The additional benefits applying to employees in non
metropolitan area locations shall continue to apply
as they apply at the date of registration of this agreement.
(ii) Employees Paid In Accordance With Clause 2.2.—
Rates Of Pay Table (A) Of Part B, Pay and
Allowances of this Agreement.
(a) The travel concessions contained in Table (iv)
of this subclause are provided to employees
and their dependents when proceeding on annual leave. Provided the amounts involved are
no greater than for travel to either Perth or
Geraldton from headquarters situated in Areas 3,5 and 6, and in that portion of Area 4
located north of 30° South latitude of Clause
3.5 Remote Location /District Allowances,
employees and their dependants may travel to
any location of their choosing.
(b) Employees are required to serve 12 months in
these areas before qualifying for travel concessions. However, employees who have less
than 12 months service in these areas and who
are required to proceed on annual leave to suit
the Corporation’s convenience will be allowed
the concessions. The concession may also be
given to an employee who proceeds on annual leave before completing 12 months
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service provided that the employee returns to
the area to complete 12 months service at the
expiration of the period of leave.
(c) The mode of travel is to be at the discretion of
the Corporation.
(d) Travel concessions not utilised within 12
months of becoming due will lapse.
(e) Part-time employees are entitled to travel concessions on a pro rata basis according to the
usual number of hours worked per week. Travelling time shall be calculated on a pro rata
basis according to the number of hours
worked.
(f) Employees, other than those designated in
paragraph (ii) (a) whose headquarters are situated 240 kilometres or more from Perth
General Post Office and who travel to Perth
for their annual leave may be granted by the
Corporation reasonable travelling time to enable them to complete the return journey.
(iii) Employees Paid In Accordance With Clause 2.2—
Rates Of Pay Table (B),(C) And (D) Of Part B, Pay
and Allowances of this Agreement.
(a) The travel concessions contained in Table (iv)
of this subclause are provided to employees
and their dependents when proceeding on annual leave. Provided the amounts involved are
no greater than for travel to Perth from headquarters situated in Areas 3,5 and 6 and in that
portion of Area 4 located north of 30° South
latitude of Clause 3.5 Remote Location /District Allowances of this Part, employees and
their dependants may travel to any location of
their choosing.
(b) Employees are required to serve 12 months in
these areas before qualifying for travel concessions. However, employees who have less
12 months service in these areas and who are
required to proceed on annual leave to suit
the Corporation’s convenience will be allowed
the concessions. The concession may also be
given to an employee who proceeds on annual leave before completing 12 months
service provided that the employee returns to
the area to complete 12 months service at the
expiration of the period of leave.
(c) The mode of travel is to be at the discretion of
the Corporation.
(d) Travel concessions not utilised within 12
months of becoming due will lapse.
(iv) Travel Conditions Table
Approved
Mode of
Travel
(a) Air

Travel Concession

Air fare for the employee,
dependent spouse and
dependent children
(b) Road
Full motor vehicle
allowance rates, but reimbursement not to exceed
the cost of the return air
fare for the employee,
dependent spouse and
dependent children,
travelling in the motor
vehicle.
(c) Air and Full Motor Vehicle allowance
Road
rates for car trip, but reimbursement not to exceed
the cost of the return air fare
for the employee. Air fares
for the dependent spouse and
dependent children.

Travelling Time

One day Each way

North of 20° South
Latitude—two and one
half days each way.
Remainder—two days
each way.

North of 20° South
Latitude—two and one
half days each way.
Remainder—two days
each way.
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CLAUSE 2.3 PUBLIC HOLIDAYS
(A) The following public holidays as published in the
Government Gazette by the Western Australian Government,
from time to time, shall be allowed as holidays—
New Year’s Day, Australia Day, Good Friday, Easter Monday, Christmas Day, Boxing Day, Anzac Day, Sovereign’s
Birthday, Foundation Day, Labour Day provided that—
(i) where any of the days mentioned in this subclause
falls on a Saturday or a Sunday the holiday shall be
observed on the next succeeding Monday or when
Boxing Day falls on a Sunday or a Monday the holiday shall be observed on the next succeeding
Tuesday, provided that where any day falls on a
rostered day off, the rostered day off shall be observed on the next ordinary working day.
(ii) when any of the days observed as a holiday under
this clause falls on a day when a rostered shift employee is rostered off duty and the employee has not
been required to work on that day the employee shall
be paid as if the day was an ordinary working day,
or if the employee agrees, be allowed a day’s leave
with pay in lieu of the holiday at a time mutually
acceptable to the Corporation and the employee.
(B) The Corporation may approve another day to be taken
in lieu of those days referred to in subclause (A) of this clause.
(C) Employees, other than casual employees, not required
to work on a day solely because that day is a Public Holiday,
are entitled to be paid as if they worked on that day.
(D) Part-time employees have the same entitlement to Public Holidays as full time employees, paid on a pro-rata basis.
CLAUSE 2.4 LONG SERVICE LEAVE
(A)(i) Subject to subclause (K) Transitional Arrangements,
each employee who has completed a period of 7 years
of continuous service shall be entitled to 13 weeks
long service leave on full pay, and an additional 13
weeks long service leave on full pay for each subsequent period of 7 years of continuous service
completed.
(ii) Long Service Leave may be taken in a number of
periods on full or half pay provided that no period
shall be less than 4 weeks, except where the employee demonstrates to the Corporation that it would
be unreasonable not to allow the employee to take a
period of not less than a week (38 hours) on full
pay.
(B) Clearing Long Service Leave
Employees are required to clear each full accrued entitlement to long service leave prior to the next entitlement falling
due.
(C) A part-time employee shall have the same entitlement
to long service leave as full time employees, however payment made during such periods of long service leave shall be
adjusted according to the hours worked by the employee during that accrual period.
(D) Continuous Service
(i) For the purpose of determining an employee’s long
service leave entitlement, continuous service includes;
(a) an absence from duty on full or part pay;
(b) a continuous absence on sick leave without
pay up to 3 months;
(c) a continuous absence on workers compensation up to 6 months;
(d) an absence on an Australian Institute of Sport
scholarship;
(e) an absence on military training, but only if
the difference between the employee’s military pay and the employee’s civilian pay is
made up, or would, but for the fact that the
employee’s military pay exceeds the employee’s civilian pay, be made up by the
Corporation;
(f) an absence on approved leave to attend Trade
Union Training courses or on approved leave
to attend Trade Union business; or
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(g) service with the Corporation as an apprentice,
provided that appointment to the Corporation
occurs at the completion of the period of apprenticeship.
(ii) For the purpose of determining an employee’s long
service leave entitlement, continuous service does
not include;
(a) the employee’s absence on parental leave;
(b) the employee’s absence on approved leave
without pay in excess of 14 working days cumulative, except that specified in D(i)(b) and
(c) of this clause;
(c) any service of an employee who resigns, is
dismissed or whose services are otherwise terminated other than service prior to such
resignation, dismissal or termination when that
prior service has actually entitled the employee
to the long service leave under this clause;
(d) any period of service that was taken into account in ascertaining the amount of a lump
sum payment in lieu of long service leave;
(e) any period during which an employee is employed as a casual; or
(f) absence of an employee on Long Service
Leave prior to 1 January 1998 where the employee was employed under the Water
Corporation (Salaries, Allowances & Conditions) Agreement 1996;
(E) For employees paid in accordance with the Part B, Pay
and Allowances of this Agreement, Clause 2.2—Rates of Pay,
Table (A), a long service leave entitlement which fell due prior
to March 16, 1988 amounted to 3 months. A long service leave
entitlement which falls due on or after that date shall amount
to 13 weeks.
(F) Any Public Holiday occurring during an employee’s absence on long service leave shall be deemed to be a portion of
the long service leave and extra days in lieu thereof shall not
be granted.
(G) An employee who has elected to retire at or over the age
of 55 years and who will complete not less than 12 months
continuous service before the date of retirement may make
application to the Corporation to take pro-rata long service
leave before the date of retirement, based on continuous service of a lesser period than that prescribed by this clause for a
long service leave entitlement.
(H) Compaction of Leave
(i) An employee who, during an accrual period was subject to variations in ordinary working hours or whose
ordinary working hours during the accrual period
are less than the employee’s ordinary working hours
at the time of commencement of long service leave,
may elect to take a lesser period of long service leave
calculated by converting the average ordinary working hours during the accrual period to the equivalent
ordinary hours at the time of commencement of long
service leave.
(ii) Notwithstanding subclause (E) of this clause, an employee who has elected to compact an accrued
entitlement to long service leave in accordance with
paragraph (i) above, shall only take such leave in
any period on full pay.
(iii) Employees may take cash in lieu of long service leave
in conjunction with any period of long service leave,
provided that the period of leave to be cashed out
shall not exceed the amount of leave being taken.
(I) District allowance shall not be paid during long service
leave unless the family or dependants of the employee remain
in the district and only for the period they do so remain.
(J) Pro-rata Payments
(i) If the employment of an employee ends before the
employee has completed the first or further qualifying periods in accordance with subclause (A)(i) of
this clause, payment in lieu of long service leave
proportionate to the employee’s length of service
shall not be made unless the employee—
(a) has completed a total of at least 3 years’ continuous service and the employee’s
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employment has been ended by the Corporation for reasons other than serious misconduct;
or
(b) is not less than 55 years of age and resigns,
but only if the employee has completed a total of not less than 12 months’ continuous
service prior to the day the resignation takes
effect; or;
(c) has completed a total of not less than 12
months’ continuous service and the employee’s employment is ended by the Corporation
on account of incapacity, ill health or the result of an accident; or
(d) has completed a total of not less than 3 years’
continuous service and resigns or whose services are terminated; or
(e) dies after having served continuously for not
less than 12 months before the employee’s
death and leaves a spouse, children, parent or
invalid brother or sister dependant on the employee in which case the payment shall be
made to such spouse or other dependant; or
(f) has completed a total of not less than 3 years’
continuous service and resigns due to pregnancy or in order to enter an Invitro
Fertilisation Programme provided the employee produces written confirmation from an
appropriate medical authority of the dates of
involvement in the programme.
(ii) Notwithstanding the provisions of paragraphs (i)(a)
and (c) of this subclause an employee whose position has become redundant and who refuses an offer
by the Corporation of reasonable alternative employment or who refuses to accept a transfer in
accordance with the terms of the employee’s employment, shall not be entitled to payment in lieu of
long service leave proportionate to the employee’s
length of service.
(K) Transitional Arrangements
From 1 January 1998, employees paid in accordance with
Part B, Pay and Allowances of this Agreement , Clause 2.2—
Rates of Pay, Tables (B), (C) & (D) shall have their qualifying
period for long service leave adjusted in the manner prescribed
in paragraphs (i) and (ii) of subclause (A) of Clause 5.1—
Transitional Arrangements of this Part .
(L) Contractual Obligations
An employee on long service leave shall not undertake any
form of employment for hire or reward without written approval from the Corporation.
CLAUSE 2.5 SICK LEAVE
(A) Entitlement
(i) The provisions of this clause do not apply to casual
employees.
(ii) Subject to subclause (B) of Clause 5.1, Transitional
Arrangements of this Part, employees are entitled to
sick leave credits which are cumulative on the following basis.
On the day of initial appointment
On the completion of 6 months
continuous service
On the completion of 12 months
continuous service
On the completion of each further
period of 12 months continuous
service

Sick Leave
on Full Pay
38 hours

Sick Leave
on Half Pay
15.2 hours

38 hours

22.8 hours

76 hours

38 hours

76 hours

38 hours

(iii) Where the employment is for a period less than 12
months, employees will be credited with a pro-rata
entitlement.
(iv) A part-time employee is entitled to the same sick
leave credits, on a pro-rata basis according to the
number of hours worked each fortnight. Payment
for sick leave will only be made for those hours that
would normally have been worked had the employee
not been on sick leave.
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(v) In order to acquire entitlement to payment in accordance with this clause the employee shall as soon as
reasonably practicable advise the Corporation of the
inability to attend work, the nature of the illness or
injury and the estimated duration of the absence. Provided that such advice other than in extraordinary
circumstances shall be given to the Corporation
within 24 hours of the commencement of the absence.
(vi) No employee is entitled to the benefit of this clause
unless the employee produces proof to the satisfaction of the Corporation of such sickness or injury.
(vii) An employee who proceeds on sick leave and subsequently terminates employment before completing
the required continuous service to accrue the leave,
must refund the value of the unearned portion, calculated at the rate of pay at the date the leave was
taken.
(B) Medical Certificate
(i) An application for sick leave exceeding 2 consecutive working days shall be supported by the certificate
of a registered medical practitioner or, when the nature of the illness consists of a dental condition, by
the certificate of a registered dentist.
(ii) The amount of sick leave granted without the production of the certificate required in paragraph (i) of
this subclause shall not exceed, in the aggregate, 5
working days in any one year.
(C) Where an employee is ill during the period of annual
leave and produces at the time, or as soon as practicable after
returning to work, medical evidence to the satisfaction of the
Corporation that as a result of the illness the employee was
confined to the employee’s place of residence or a hospital for
a period of at least 7 consecutive days, the Corporation may
grant sick leave for the period during which the employee
was so confined and reinstate annual leave equivalent to the
period of confinement.
(D) Where an employee is ill during the period of long service leave and produces at the time, or as soon as practicable
after returning to work, medical evidence to the satisfaction
of the Corporation that as a result of illness the employee was
confined to the employee’s place of residence or a hospital for
a period of at least 14 consecutive days, the Corporation may
grant sick leave for the period during which the employee
was so confined and reinstate long service leave equivalent to
the period of confinement.
(E) An employee who is absent on leave without pay is not
eligible for sick leave during the currency of that leave without pay.
(F) No sick leave will be granted with pay, if the illness has
been caused by the misconduct of the employee or in any case
of absence from duty without sufficient cause.
(G) Workers Compensation
(i) Where an employee suffers a disability within the
meaning of the Worker’s Compensation and Rehabilitation Act, 1981 which necessitates that employee
being absent from duty, sick leave with pay will be
granted to the extent of sick leave credits.
(ii) In accordance with Section 80(2) of the Worker’s
Compensation and Rehabilitation Act, 1981 where
the claim for worker’s compensation is decided in
favour of the employee, sick leave credit is to be
reinstated.
(H) War Caused Illnesses
(i) An employee who produces a certificate from the
Department of Veterans’ Affairs stating that the employee suffers from war caused illness, may be
granted special sick leave credits of 114 hours (15
ordinary hour days) per annum on full pay in respect of that war caused illness. These credits shall
accumulate up to a maximum credit of 342 hours
(45 ordinary hour days), and shall be recorded separately to the employee’s normal sick leave credit.
(ii) Every application for sick leave for war caused illness shall be supported by a certificate from a
registered medical practitioner as to the nature of
the illness.
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(I) Family Leave
(i) Employees may use up to 5 days accrued sick leave
in any calendar year to care for family/dependants
who are ill.
(ii) Sick leave used for this purpose in excess of 2 consecutive days will require confirmation of the circumstances
by a medical practitioner.
CLAUSE 2.6 PARENTAL LEAVE
(A) GENERAL APPLICATION
(i) Subject to the provisions of this clause employees
are entitled to Maternity, Paternity and Adoption
leave in connection with the birth or adoption of a
child.
(ii) This clause does not apply to casual employees.
(iii) A part time employee and an employee employed
on a fixed term contract shall have the same entitlements under this clause as full time employees,
provided that the period of leave granted to a fixed
term employee shall not extend beyond the term of
the contract.
(iv) Notwithstanding any other provision to the contrary,
approved leave shall not break the continuity of service of an employee but shall not be taken into account
in calculating the period of service for any purpose
of this Agreement.
(v) An employee shall confirm the employee’s intention of returning to work by notice in writing to the
Corporation given not less than 4 weeks prior to the
expiration of the period of approved leave and upon
returning to work after the approved leave or the
expiration of the required notice, shall be entitled to
the position which the employee held immediately
before proceeding on approved leave, or in relation
to an employee who has worked part-time to the
position the employee held immediately before commencing such part-time work.
(vi) A replacement employee is an employee specifically
engaged as a result of an employee proceeding on
approved leave. Before the Corporation engages a
replacement the Corporation shall inform that person of the temporary nature of the employment and
of the rights of the employee who is being replaced.
(vii) Before the Corporation engages a person to replace
an employee temporarily promoted or transferred in
order to replace an employee exercising the employee’s rights under this clause, the Corporation shall
inform that person of the temporary nature of the
promotion or transfer and of the rights of the employee who is being replaced.
(viii) Nothing in this clause shall be construed as requiring
the Corporation to engage a replacement employee.
(ix) An employee may terminate employment at any time
during the period of parental leave by notice given
in accordance with this Agreement
(x) The Corporation shall not terminate the employment
of an employee on the grounds of the employee’s
absence on parental leave, but otherwise the rights
of the Corporation in relation to termination of employment are not hereby affected.
(B) MATERNITY LEAVE
(i) A pregnant employee is entitled to a maximum of
12 months maternity leave without pay.
(ii) A pregnant employee shall, no later than 10 weeks
before the expected date of birth make application
to the Corporation for maternity leave for a period
not exceeding 12 months. Every application for
maternity leave shall be supported by a certificate
from a registered medical practitioner which shall
indicate the expected date of birth.
(iii) An employee proceeding on maternity leave may
elect to take a shorter period of maternity leave in
accordance with paragraph (iv) of this subclause, and
may at any time during that period of leave elect to
extend or reduce the period of the original application within the limitations of the provisions of
subclause (i) and (iv) of this clause.
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(iv) The minimum period of absence on maternity leave
shall commence 6 weeks before the expected date
of birth and end 6 weeks after the day on which the
birth has taken place, however an employee may
apply to the Corporation to vary this period provided
the employee’s application is supported by a certificate from a registered medical practitioner indicating
that the employee is fit to continue or resume duty
within this minimum period.
(v) An employee proceeding on maternity leave may
elect to utilise—
(a) accrued annual leave,
(b) accrued long service leave,
for the whole or part of the period referred to
in paragraph (i) of this subclause. The periods of leave referred to in (a) and (b) which
are utilised, shall be paid leave.
(vi) Absence of an employee which has been permitted
in accordance with the provisions of this clause shall
not be deemed absence on sick leave.
(vii) Where an employee has not applied for leave in accordance with the provisions of this clause, and does
not have express approval of the Corporation for
continued employment, the Corporation may direct
the employee to take maternity leave, and may determine the date on which such leave shall
commence.
(C) PATERNITY LEAVE
(i) Nature of Leave
Paternity leave is unpaid leave.
(ii) Definitions
For the purposes of this subclause—
(a) “Paternity Leave” includes “Maternity Leave”
of this clause.
(b) “Child” means a child of the employee or the
employee’s spouse under the age of 1 year.
(c) “Spouse” includes a de facto or a former
spouse.
(d) “Primary care-giver” means a person who assumes the principal role of providing care and
attention to a child.
(e) “Continuous service” means service under an
unbroken contract of employment and includes—
(i) any period of leave taken in accordance with this clause;
(ii) any period of part-time or fixed term
employment worked in accordance
with this clause; or
(iii) any period of leave or absence authorised by the Corporation.
(iii) Eligibility for Paternity Leave
An employee, upon production to the Corporation
of the certificate required by paragraph (iv), shall be
entitled to one or two periods of paternity leave, the
total of which shall not exceed 52 weeks, in the following circumstances—
(a) an unbroken period of up to 1 week at the time
of confinement of the employee’s spouse;
(b) a further unbroken period of up to 51 weeks in
order to be the primary care-giver of a child provided that such leave shall not extend beyond
the child’s first birthday. This entitlement shall
be reduced by any period of maternity leave
taken by the employee’s spouse and shall not be
taken concurrently with that maternity leave.
(iv) Certification
At the time specified in paragraph (v) the employee
must produce to the Corporation—
(a) a certificate from a registered medical practitioner which names the employee’s spouse,
states that the employee is pregnant and the
expected date of confinement or states the date
on which the birth took place;
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(b) in relation to any period to be taken under circumstance (b) of paragraph (iii) hereof, a
statutory declaration stating—
(i) the employee will take that period of
paternity leave to become the primary
care-giver of a child;
(ii) particulars of any period of maternity
leave sought or taken by his spouse;
and
(iii) for the period of paternity leave the
employee will not engage in any conduct inconsistent with the employee’s
contract of employment.
(v) Notice Requirements
(a) The employee shall, not less than 10 weeks
prior to each proposed period of leave, give
the Corporation notice in writing stating the
dates on which the employee proposes to start
and finish the period or periods of leave and
produce the certificate and statutory declaration required in paragraph (iv) hereof.
(b) The employee shall not be in breach of this
clause as a consequence of failure to give the
notice required in (a) hereof if such failure is
due to—
(i) the birth occurring earlier than the expected date; or
(ii) the death of the mother of the child; or
(iii) other compelling circumstances.
(c) The employee shall immediately notify the
Corporation of any change in the information
provided pursuant to paragraph (iv) hereof.
(vi) Variation of Period of Paternity Leave
(a) Provided the maximum period of paternity
leave does not exceed the period to which the
employee is entitled under paragraph (iii)—
(i) the period of paternity leave taken in
circumstance (b) of paragraph (iii) may
be lengthened once only by the employee giving not less than 14 days
notice in writing stating the period by
which the leave is to be lengthened;
(ii) the period may be further lengthened
by agreement between the Corporation
and the employee.
(b) The period of paternity leave taken under
circumstance(b) of paragraph (iii) may, with
the consent of the Corporation be shortened
by the employee giving not less than 14 days
notice in writing stating the period by which
the leave is to be shortened.
(vii) Cancellation of Paternity Leave
(a) Paternity leave, applied for under paragraph
(iii)(b) but not commenced, shall be cancelled
when the pregnancy of the employee’s spouse
terminates other than by the birth of a living
child.
(viii) Paternity Leave and Other Leave Entitlements
(a) Provided the aggregate of any leave, including leave taken under this subclause, does not
exceed the period to which the employee is
entitled under paragraph (iii), an employee
may, in lieu of or in conjunction with paternity leave, take any annual leave or long
service leave or any part thereof to which the
employee is entitled.
(b) Paid sick leave or other paid authorised absences (excluding annual leave or long service
leave) shall not be available to an employee
during the employee’s absence on paternity
leave.
(D) ADOPTION LEAVE
(i) Nature of Leave
Adoption leave is unpaid leave.
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(ii) Definitions
For the purposes of this subclause—
(a) “Child” means a person under the age of 5
years who is placed with the employee for the
purposes of adoption, other than child or stepchild of the employee or of the spouse of the
employee or a child who has previously lived
continuously with the employee for a period
of 6 months or more.
(b) “Relative adoption” occurs where a child, as
defined, is adopted by a grandparent, brother,
sister, aunt or uncle (whether of the whole
blood or half blood or by marriage).
(c) “Primary care-giver” means a person who assumes the principal role of providing care and
attention to a child.
(d) “Spouse” includes a de facto spouse.
(e) “Continuous service” means service under an
unbroken contract of employment and includes—
(i) any period of leave taken in accordance with this clause;
(ii) any period of part-time/fixed term employment worked in accordance with
this clause; or
(iii) any period of leave or absence authorised by the Corporation or by this
Agreement.
(iii) Eligibility
An employee, upon production to the Corporation
of the documentation required by paragraph (iv)
hereof shall be entitled to one or two periods of adoption leave, the total of which shall not exceed 52
weeks, in the following circumstances—
(a) an unbroken period of up to 3 weeks at the
time of the placement of the child, which may
be taken concurrently by the employee and
the employee’s spouse;
(b) an unbroken period of up to 52 weeks from
the time of its placement in order to be the
primary care-giver of the child. This leave shall
not extend beyond 1 year after the placement
of the child and shall not be taken concurrently
with adoption leave taken by the employee’s
spouse in relation to the same child except in
the case of the concurrent period of leave provided in paragraph (a).
(c) This entitlement of up to 52 weeks shall be
reduced by—
(i) any period of leave taken pursuant to
paragraph (a) hereof; and
(ii) the aggregate of any periods of adoption
leave taken or to be taken by the employee’s spouse and including any period of
leave under paragraph (a), taken concurrently by the spouse where the employee
is to be the primary care-giver.
(iv) Certification
Before taking adoption leave the employee must
produce to the Corporation—
(a)
(i) a statement from an adoption agency
or other appropriate body of the presumed date of placement of the child
with the employee for adoption purposes; or
(ii) a statement from the appropriate government authority confirming that the
employee is to have custody of the
child pending application for an adoption order.
(b) In relation to any period to be taken under circumstance (b) in paragraph (iii), a statutory
declaration stating—
(i) the employee is seeking adoption leave
to become the primary care-giver of the
child.
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(ii) particulars of any period of adoption
leave sought or taken by the employee’s spouse; and
(iii) for the period of adoption leave the
employee will not engage in any conduct inconsistent with the employee’s
contract of employment.
(v) Notice Requirements
(a) Upon receiving notice of approval for adoption purposes, an employee shall notify the
Corporation of such approval and within 2
months of such approval shall further notify
the Corporation of the period or periods of
adoption leave the employee proposed to take.
In the case of a relative adoption the employee
shall notify as aforesaid upon deciding to take
the child into custody pending an application
for an adoption order.
(b) An employee who commences employment
with the Corporation after the date of approval
for adoption purposes shall notify the Corporation thereof upon commencing employment
and of the period or periods of adoption leave
which the employee proposes to take.
(c) An employee, shall, as soon as the employee
is aware of the presumed date of placement of
a child for adoption purposes but not later than
14 days before such placement, give notice in
writing to the Corporation of such date, and
of the date of the commencement of any period of leave to be taken in circumstance (a)
of paragraph (iii).
(d) An employee shall, 10 weeks before the proposed date of commencing any leave to be
taken in circumstance (b) of paragraph (iii)
give notice in writing to the Corporation of
the date of commencing leave and the period
of leave to be taken.
(e) An employee shall not be in breach of this
subclause, as a consequence of failure to give
the notice prescribed in paragraphs (c) or (d)
hereof if such failure is occasioned by the requirement of an adoption agency to accept
earlier or later placement of a child, the death
of the spouse or other compelling circumstances.
(vi) Variation of Period of Adoption Leave
(a) Provided the maximum period of adoption
leave does not exceed the period to which the
employee is entitled under paragraph (iii)—
(i) the period of leave taken in circumstance (b) of paragraph (iii) may be
lengthened, once only, by the employee
giving 14 days notice in writing stating the period by which the leave is to
be lengthened;
(ii) the period may be further lengthened
by agreement between the Corporation
and employee.
(b) The period of adoption leave taken in circumstance (b) of paragraph (iii) may, with the
consent of the Corporation be shortened by
the employee giving not less than 14 days
notice in writing stating the period by which
the leave is to be shortened.
(vii) Cancellation of Adoption Leave
(a) Adoption leave, applied for but not commenced, shall be cancelled should the
placement of the child not proceed.
(b) Where the placement of a child for adoption
purposes with an employee then on adoption
leave does not proceed or continue, the employee shall notify the Corporation forthwith
and the Corporation shall nominate a time not
exceeding 4 weeks from receipt of notification for the employee’s resumption of work.
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(viii) Special Leave
The Corporation shall grant to any employee who is
seeking to adopt a child, such unpaid leave not exceeding 2 days, as is required by the employee to
attend any compulsory interviews or examinations
as are necessary as part of the adoption procedure.
Where paid leave is available to the employee, the
Corporation may require the employee to take such
leave in lieu of special leave.
(ix) Adoption Leave and Other Entitlements
(a) Provided the aggregate of any leave, including leave taken under this subclause, does not
exceed the period to which the employee is
entitled under paragraph (iii) hereof, an employee may, in lieu of or in conjunction with
adoption leave, take any annual leave or long
service leave or any part thereof to which the
employee is entitled.
(b) Paid sick leave or other paid authorised absences (excluding annual leave or long service
leave), shall not be available to an employee
during the employee’s absence on adoption
leave.
CLAUSE 2.7 LEAVE WITHOUT PAY
(A) Subject to the provisions of subclause (B) of this clause,
the Corporation may grant an employee leave without pay for
any period.
(B) Every application for leave without pay will be considered on its merits and may be granted provided that the
following conditions are met;
(i) the work of the Corporation is not inconvenienced;
and
(ii) the employee’s annual/long service leave credits and
days in lieu are exhausted, except where the Corporation determines otherwise.
(C) An employee on a fixed term appointment may not be
granted leave without pay for any period beyond that employee’s period of engagement.
(D) Leave Without Pay for Full Time Study
The Corporation may grant an employee leave without pay
to undertake full time study, subject to a yearly review of satisfactory performance, if;
(i) the course of study is directly related to the employee’s official duties; or;
(ii) the course is not available on a part-time basis; or
(iii) there is an identified shortage of individuals with
skills in the area addressed by the particular course
of study; or
(iv) it is critical to the continued operation of the Corporation for the employee to undertake the particular
course of study.
Leave without pay for this purpose shall not count as qualifying service for leave purposes.
(E) Leave Without Pay for Australian Institute of Sport
Scholarships
Subject to the provisions of subclause (B) of this clause, the
Corporation may grant leave without pay to an employee who
has been awarded a sporting scholarship by the Australian
Institute of Sport. Leave without pay for this purpose shall
count as qualifying service for all purposes except annual leave.
CLAUSE 2.8 BEREAVEMENT LEAVE
(A) An employee will, on the death of a wife, husband, defacto wife or de-facto husband, father, father in-law, mother,
mother-in-law, sister, brother, child or step-child be entitled,
on notice, to leave up to and including the day of the funeral
of such relation and the leave will be without deduction of
pay for a period not exceeding the number of hours worked
by the employee in 2 ordinary working days. The two days
need not be consecutive. Proof of death will be furnished by
the employee to the satisfaction of the Corporation.
(B) Provided that payment in respect of this leave will be
made only where the employee otherwise would have been
on duty.
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CLAUSE 2.9 LEAVE TO ATTEND UNION BUSINESS
(A) The Corporation shall grant paid leave at the ordinary
rate of pay during normal working hours to an employee—
(i) who is required to give evidence before any industrial tribunal;
(ii) who as a union-nominated representative is required
to attend negotiations and/or conferences between
the relevant union and the Corporation;
(iii) when prior agreement between the union and the
Corporation has been reached for the employee to
attend official union meetings preliminary to negotiations or industrial hearings; and
(iv) who as a union-nominated representative is required
to attend joint union/management consultative committees or working parties.
(B) The granting of leave is subject to the Corporation’s
convenience and will only be approved—
(i) where reasonable notice is given for the application
for leave;
(ii) for the minimum period necessary to enable the union business to be conducted or evidence to be given;
and
(iii) for those employees whose attendance is essential.
(C) The Corporation shall not be liable for any expenses
associated with an employee attending to union business.
(D) Leave of absence granted under this clause shall include any necessary travelling time in normal working hours.
(E) An employee will not be entitled to paid leave to attend
to union business other than as prescribed by this clause.
(F) The provisions of the clause shall not apply to—
(i) special arrangements made with the union which provide for unpaid leave for employees to conduct union
business;
(ii) when an employee is absent from work without the
approval of the Corporation; and
(iii) casual employees.
CLAUSE 2.10 TRADE UNION TRAINING LEAVE
(A) Subject to the Corporation’s convenience, paid leave of
absence shall be granted by the Corporation to employees who
are nominated by the relevant union to attend short courses or
seminars as from time to time approved by agreement between
the Corporation and the union.
(B) An employee shall be granted up to a maximum of 5
days paid leave per calendar year for trade union training or
similar courses or seminars as approved. However, leave of
absence in excess of 5 days and up to 10 days may be granted
in any one calendar year provided that the total leave being
granted in that year and in the subsequent year does not exceed 10 days.
(C) (i) Leave of absence will be granted at the ordinary rate
of pay and shall not include shift allowances, penalty rates or overtime.
(ii) Where a Public Holiday, or rostered day off falls
during the duration of a course, a day off in lieu of
that day shall not be granted.
(ii) Subject to paragraph (i) of this subclause, shift workers attending a course shall be deemed to have
worked the shifts they would have worked had leave
not been taken to attend the course.
(iv) Part-time employees shall receive the same entitlement as full-time employees, but payment shall only
be made for those hours that would normally have
been worked but for the leave.
(v) Any application by an employee shall be submitted
to the Corporation for approval at least 4 weeks before the commencement of the course unless the
Corporation agrees otherwise.
(vi) All applications for leave shall be accompanied by a
statement from the relevant union indicating that the
employee has been nominated for the course. The
application shall provide details as to the subject,
commencement date, length of course, venue and
the organisation which is conducting the course.
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(D) A qualifying period of 12 months service will be served
before an employee is eligible to attend courses or seminars
of more than a half day duration. The Corporation may, where
special circumstances exist, approve an application to attend
a course or seminar where an employee has less than 12 months
service.
(E) (i) The Corporation will not be liable for any expenses
associated with an employee’s attendance at union
training courses.
(ii) Leave of absence granted under this clause shall include any necessary travelling time in normal
working hours immediately before or after the
course.
CLAUSE 2.11 LEAVE FOR TRAINING WITH DEFENCE
FORCE RESERVES
(A) Subject to the Corporation’s convenience, leave of absence may be granted by the Corporation to an employee who
is a volunteer member of the Defence Force Reserves or the
Cadet Force for the purpose of attending a training camp,
school, class or course of instruction subject to the conditions
set out hereunder—
(i) application for leave of absence for the above reasons, shall, in all cases, be accompanied by evidence
of the necessity for attendance. At the expiration of
the leave of absence granted, the employee shall furnish a certificate of attendance to the Corporation
and;
(ii) an employee may only be granted leave for attendance at one camp of continuous training and one
additional special school, class or course of instruction in each calendar year and;
(iii) on written application, an employee shall be paid in
advance when proceeding on such leave.
(B) Attendance at a Camp for Annual Continuous Obligatory Training
(i) An employee may be granted leave for a period not
exceeding 76 hours on full pay in any calendar year.
(ii) If the person-in-charge of a military unit certifies
that it is essential for the employee to be at the camp
in an advance or rear party, a maximum of 30 extra
hours on full pay may be granted.
(C) Attendance at One Special School, Class or Course of
Instruction
(i) In addition to the leave granted under subclause (B)
of this clause a period not to exceed 16 working days
in any calendar year may be granted by the Corporation, provided the Corporation is satisfied that the
leave required is for a special purpose, and not for a
further routine camp.
(ii) In this circumstance, an employee may elect to utilise annual leave credits. However, if the leave is not
taken from annual leave, the employee’s pay during
the period shall be at the rate of the difference between the employee’s normal pay and the defence
force payments to which the employee is entitled, if
such payments do not exceed the normal pay. In calculating the pay differential, Defence Force pays for
Saturdays, Sundays, Public Holidays and special
rostered days off are to be excluded, and no account
is to be taken of the value of any board or lodging
provided for the employee.
(iii) Leave without pay shall be granted if the defence
force payments exceed the normal pay of the employee.
(D) The provisions of this clause do not apply to casual
employees.
(E) Part-time employees shall receive the same entitlement
as full-time employees, but payment shall only be made for
those hours that would normally have been worked but for
the leave.
CLAUSE 2.12 LEAVE FOR INTERNATIONAL SPORTING EVENTS
(A) Special leave with pay may be granted by the Corporation to an employee chosen to represent Australia as a
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competitor or official at a sporting event which meets the following criteria—
(i) it is a recognised international amateur sport of national significance; or
(ii) it is a world or international regional competition;
and
(iii) no contribution is made by the sporting organisation towards the normal pay of the employee.
(B) The Corporation shall make enquiries with the appropriate Ministry—
(i) whether the application meets the above criteria; and
(ii) the period of leave to be granted.
CLAUSE 2.13 WITNESS AND JURY SERVICE LEAVE
(A) An employee subpoenaed or called as a witness to give
evidence in any proceeding shall as soon as practicable notify
the Corporation.
(B) Where an employee is subpoenaed or called as a witness to give evidence in an official capacity, that employee
shall be granted by the Corporation leave of absence with pay,
but only for such period as is required to enable the employee
to carry out duties related to being a witness. If the employee
is on any form of paid leave, the leave involved in being a
witness will be reinstated, subject to the satisfaction of the
Corporation as to the circumstances. The employee is entitled
to retain any witness fee but the receipt for such payment with
a voucher showing the amount of fees received shall be forwarded to the Corporation and an equivalent amount shall be
deducted from the employee’s pay.
(C) An employee subpoenaed or called as a witness to give
evidence in an official capacity shall, in the event of non-payment of the proper witness fees or travelling expenses, as soon
as practicable after the default, notify the Corporation.
(D) An employee subpoenaed or called as a witness on behalf of the Crown, not in an official capacity shall be granted
leave with full pay entitlements. If the employee is on any
form of paid leave, this leave shall not be reinstated as such
witness service is deemed to be part of the employee’s civic
duty.
(E) An employee subpoenaed or called as a witness under
any other circumstances other than specified in subclauses
(B) and (D) of this clause shall be granted leave of absence
without pay except when the employee makes an application
to clear accrued leave in accordance with the relevant provisions of this Agreement.
(F) An employee required to serve on a jury shall as soon as
practicable after being summoned to serve, notify the Corporation.
(G) An employee required to serve on a jury shall be granted
by the Corporation leave of absence on full pay, but only for
such period as is required to enable the employee to carry out
duties as a juror.
(H) An employee granted leave of absence on full pay as
prescribed in subclause (G) of this clause is entitled to retain
any juror’s fees but the receipt for such payment shall be forwarded with a voucher showing the amount of juror’s fees
received to the Corporation and an equivalent amount shall be
deducted from the employee’s pay.
CLAUSE 2.14 CEREMONIAL LEAVE
(A) Subject to paragraph (E) an employee covered by this
Agreement is entitled to time off without loss of pay for tribal/
ceremonial/cultural purposes.
(B) Such leave shall include leave to meet the employee’s
customs, traditional law and to participate in ceremonial and
cultural activities.
(C) Ceremonial/cultural leave may be taken as whole or part
days off. Each day or part thereof, shall be deducted from
annual leave entitlements.
(D) The Corporation may request reasonable evidence of
the legitimate need for the employee to be allowed time off.
(E) Time off without pay may be granted by arrangement
between the Corporation and employee for tribal/ceremonial/
cultural purposes.
(F) Ceremonial/cultural leave shall be available, but not limited to Aboriginal and Torres Strait Islanders.
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CLAUSE 2.15 LEAVE FOR EMERGENCY SERVICE
VOLUNTEERS
(A) When an employee is absent from work because of the
requirement to carry out emergency service volunteer work,
the employee shall be paid as if they were at work, subject to
satisfactory evidence of the reason for the absence being supplied to the Corporation.
(B) Applications from employees for training related to
emergency service volunteers shall generally be paid subject
to each application being considered by the Corporation on
its merits.
CLAUSE 2.16 LEAVE TO ATTEND LOCAL GOVERNMENT BUSINESS
(A) Employees elected to Local Councils shall be entitled
to up to 1 day’s paid leave per month to attend Council meetings and Standing Committee meetings which are held during
working hours.
(B) The leave prescribed in subclause (A) shall be paid as if
the employee had been at work.
(C) The Corporation shall be entitled to satisfactory evidence of the reason for the absence being supplied by the
employee.
CLAUSE 2.17 STUDY ASSISTANCE
(A) Conditions for Granting Time Off
(i) An employee may be granted time off with pay for
part-time study purposes at the discretion of the Corporation.
(ii) Part-time employees, where possible, are expected to
undertake classes outside their normal working hours.
(iii) Full-time employees may be granted time off with
pay up to a maximum of 5 hours per week including
travelling time, where subjects of approved courses
are available during normal working hours, or where
approved study by correspondence is undertaken in
remote locations lacking the required educational
facilities. Part-time employees may be granted time
off on a pro rata basis.
(iv) External students based in remote locations, who are
obliged to attend educational institutions for compulsory sessions during vacation periods, may be
granted time off with pay including travelling time
up to the maximum annual amount allowed to an
employee in the metropolitan area, as defined in
Clause 1.8 of this Part .
(v) Employees shall be granted sufficient time off with
pay to travel to and sit for the examinations of any
approved course of study.
(vi) In every case the approval of time off to attend lectures and tutorials shall be subject to—
(a) the Corporation’s convenience;
(b) the course being undertaken on a part-time basis;
(c) employees undertaking an acceptable formal
study load in their own time;
(d) employees making satisfactory progress with
their studies; and
(e) the course being relevant to the employee’s
career in the Corporation and being of value
to the Corporation.
(B) Study Assistance
(i) Approved courses include—
(a) Masters degree at an accredited university;
(b) First degree course at an accredited university;
(c) First Graduate Diploma course at an accredited university;
(d) First Diploma and Certificate courses at a TAFE college; or
(e) Other courses which have specific relevance to the
Corporation.
(ii) Assistance towards higher level qualifications may be
granted.
(iii) Assistance may be granted for a second qualification
(at the same level) in a specialist area of value to the Corporation.
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(C) Payment of Fees
(i) The Corporation shall meet the payment of higher education administrative charges for employees who, as a
condition of their employment, are required to undertake studies at a University or other educational institutions.
(ii) In all other cases where study assistance is approved,
reimbursement of 66% of all compulsory fees (including
HECS) shall be made by the Corporation, except that parttime employees shall be reimbursed on a pro rata basis. Proof
of enrolment and payment must be submitted to facilitate reimbursement.
(iii) Payment of the total enrolment cost must be made by
the employee at the time of enrolment.
(iv) Fees will only be paid once per subject.
(D) Payment for Text Books
Upon presentation of proof of purchase, reimbursement for
compulsory text books up to a total of $60 per subject shall be
provided, to a maximum of $300 per annum.
(E) Full-Time Study
(i) Subject to the provisions of paragraph (ii) of this
subclause, the Corporation may grant an employee full-time
study leave with pay to undertake—
(a) post graduate degree studies at Australian or overseas tertiary education institutions; or
(b) study tours involving observations and/or investigations; or
(c) a combination of post graduate studies and study
tour.
(ii) Applications for full-time study leave with pay are to be
considered on their merits and may be granted provided that
the following conditions are met—
(a) The course or a similar course is not available locally. Where the course of study is available locally,
applications shall to be considered in accordance
with the provisions of Clause 2.7—Leave Without
Pay of this Part .
(b) It must be a highly specialised course with direct
relevance to the employee’s profession.
(c) It must be relevant to the Corporation’s corporate
strategies and goals.
(d) The expertise or specialisation offered by the course
of study should not already be available through other
employees employed within the Corporation.
(e) If the applicant was previously granted study leave,
studies must have been successfully completed at
that time.
(iii) Full-time study leave with pay may be approved for
more than 12 months subject to an annual review of performance.
(iv) Payments made to employees under this provision shall
be reduced by the amount of any scholarship or other financial assistance which the employee is receiving.
(v) Where recipients are in receipt of a living allowance,
this amount shall be deducted from the employee’s pay for
that period.
(vi) The period of full-time study leave with pay is accepted
as qualifying service for leave entitlements and other entitlements and conditions of service prescribed for employees
under this Agreement.
(F) Numeracy and Literacy
(i) Employees who are unable to adequately communicate
in the English language may be given paid time off during
normal working hours to attend basic numeracy and literacy
classes conducted by a registered trainer.
(ii) The selection of employees and the type, duration and
extent of such courses shall be by agreement between the
Corporation and the relevant parties.
SECTION THREE — MONEY MATTERS
CLAUSE 3.1 METHOD OF PAYMENT
(A) Employees shall be paid fortnightly. Where the usual
pay day falls on a public holiday, payment shall be made on
the previous working day.
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(B) Pay rates expressed as an annual figure shall be divided
by 26.0833 to compute the fortnightly figure.
(C) The hourly rate shall be computed as one seventy-sixth
of a fortnight’s pay rate.
(D) An employee’s pay shall be paid by direct funds transfer to the credit of an account nominated by the employee at a
bank, building society or credit union.
(E) Provided that where such form of payment is impracticable or where some exceptional circumstances exist, and by
agreement between the Corporation and the employees, payment by cheque may be made.
(F) Where it is a requirement in the work area for plod cards
or time dockets, each employee shall be responsible for the
filling in of personal plod cards or time dockets. Alterations
will be permitted provided the original entry is not rendered
illegible and the reasons are explained to the employee who
shall initial the alterations. All dockets and plod cards are to
be completed in the Corporation’s time.
(G) Subject to the provisions of this clause, no deduction
shall be made from an employee’s pay unless the employee
has authorised such deduction in writing, provided that this
requirement shall not apply in respect of the normal adjustments arising from the fact that fortnightly pays are processed
prior to all relevant information being available.
(H) The Corporation shall provide each employee with a
pay advice slip in respect of each fortnightly pay in accordance with the provisions of Clause 5.2—Time and Pay Records
of Part B, Pay and Allowances of this Agreement and pay
advice slips shall be provided to employees on or before each
pay day.
(I) The annual pay rates are shown in Table (A), Clause
2.2—Rates of Pay of Part B, Pay and Allowances of this Agreement.
(J) The fortnightly pay rates are shown in Tables (B), (C)
and (D), Clause 2.2 Rates of Pay of Part B Pay and Allowances of this Agreement.
(i) Water Industry Workers
Employees paid according to Clause 2.2 Rates of Pay, Table
(B) of Part B Pay and Allowances of this Agreement as Water
Industry Workers shall proceed by annual increments to the
maximum rate applicable to the level the employee is classified. Provided that;
(a) An employee classified as Water Industry Worker
Level 1 shall proceed by annual increments to the
top of Water Industry Worker Level 2.
(b) Progression from Water Industry Worker Level 2 into
Water Industry Worker Level 3 through to Level 7
shall be by vacancy and demonstrated capability.
(ii) Water Industry Engineering Tradespersons
Employees paid according to Clause 2.2 Rates of Pay, Table
(C) of the Water Corporation Pay and Allowances Agreement
1997 as Water Industry Engineering Tradespersons will
progress from one level to the next contingent upon;
(a) such additional skills being required to be performed
by the Corporation, the related level of technology
being in operation, such a move promotes and maintains the cost efficiency and effectiveness of the work
area and the individual having demonstrated capability and such pre-requisites and minimum training
as prescribed in paragraph (b) of this subclause.
(b) Level Classification Title Minimum Training
C5

Water Industry
Engineering
Tradesperson

C6

Water Industry
Engineering
Tradesperson

C7

Water Industry
Engineering
Tradesperson

Requirement
Advanced Certificate or
15 appropriate accredited
modules of an Associate
Diploma, or formal
equivalent.
12 appropriate accredited
modules of an Advanced
Certificate or Associate
Diploma, or formal
equivalent.
9 appropriate training
modules in addition to the
training requirements for C 10.
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Level Classification Title Minimum Training
Requirement
C 8 Water Industry
6 appropriate accredited
Engineering
technical modules in
Tradesperson
addition to the training
requirements for C 10.
C 9 Water Industry
3 appropriate accredited
Engineering
technical modules in
Tradesperson
addition to the training
requirements for C 10.
C 10 Water Industry
Trades Certificate or
Engineering
Tradespersons Rights
Tradesperson
Certificate.
C 11 Water Industry
16 appropriate accredited
Engineering
modules and relevant on the
Employee
job training.
C 12 Water Industry
8 appropriate accredited
Engineering
modules and relevant on the
Employee
job training.
C 13 Water Industry
Up to 38 hours induction
Engineering
training and up to 3 months
Employee
structured training.

(c) The definitions for Levels DC 10—DC 5 inclusive
are as for the C structure as listed above except that,
in addition, employees appointed to the DC structure are required to hold the appropriate cross or dual
trained instrument/electrical fitting trades certificate.
Minimum training requirements for Levels DC 10—
DC 5 inclusive are described by the corresponding
number of appropriate technical training modules
in addition to the training requirements for DC 10.
(K) Specified Callings
(i) Employees who possess a relevant tertiary level qualification, or equivalent determined by the Corporation, and who
are employed in the callings of Engineer, Librarian, Scientific
Employee or any other professional calling determined by the
Corporation shall be paid in accordance with Clause 2.2—
Rates of Pay, Table (A) Specified Callings of Part B, Pay and
Allowances of this Agreement .
(ii) Subject to paragraph (v) of this subclause, on appointment or promotion to a Specified Calling under this clause—
(a) Employees shall progress by annual adjustments, except as provided in paragraph (b) of this subclause,
to the maximum of the range for Specified Callings
in Table (A) of Clause 2.2. Rates of Pay of Part B,
Pay and Allowances of this Agreement
(b) Employees who have completed an approved 3 year
tertiary qualification, relevant to their calling, shall
commence at the first year rate for specified callings
and shall remain on that rate for 2 years before
progressions in accordance with paragraph (a) of this
subclause.
(c) Employees who have completed an approved 4 year
tertiary qualification, relevant to their calling, shall
commence at the first year rate and shall be eligible
to progress in accordance with paragraph (a) of this
subclause after 1 year.
(d) Employees who have completed an approved Masters or PhD degree relevant to their calling shall
commence on the second year rate.
Provided that employees who attain a higher tertiary level
qualification after appointment shall not be entitled to any
advanced progression through the range.
(iii) The Corporation shall determine the relevant acceptable qualifications for appointment for the callings covered
by this subclause.
(iv) The Corporation may determine a commencing pay rate
above the pay rates shown for a particular calling/s.
(v) Employees employed in the calling of engineer and who
are employed in a specified calling under this Agreement shall
be paid the maximum pay rate prescribed in Clause 2.2, Table
(A), Specified Callings of Part B, Pay and Allowances of this
Agreement where the employee is an “experienced engineer”
as defined.
For the purposes of this paragraph “experienced engineer”
shall mean—
(a) An engineer appointed to perform professional engineering duties and who is a Corporate Member of
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the Institution of Engineers, Australia and who attains that status during service.
(b) An engineer appointed to perform professional duties who is not a Corporate Member of the Institution
of Engineers, Australia but who possesses a degree
or diploma from a University, College or Institution
acceptable to the Corporation on the recommendation of the Institution of Engineers, Australia, and
who—
(1) having graduated in a 4 or 5 year degree course
at a University or Institution recognised by
the Corporation, has had 4 years experience
on professional engineering duties acceptable
to the Corporation since becoming a qualified
engineer, or
(2) not having a University degree but possessing a diploma recognised by the Corporation,
has had 5 years experience on professional
engineering duties, recognised by the Corporation since becoming a qualified engineer.
CLAUSE 3.2 OVERTIME RATES
(A) (i) The provisions of this subclause shall apply to all
employees other than those engaged on continuous shift work
or above the equivalent of pay point 17 prescribed in Part B,
Pay and Allowances of this Agreement, Clause 2.2—Rates of
Pay Table (A), or where an alternative arrangement is made
under the provisions of Clause 2.1 Hours of this Part . Provided that where it appears just and reasonable the Corporation
may approve the payment of overtime or grant time off in lieu
to an employee above the equivalent of pay point 17 referred
to in this subclause.
(ii) Subject to the provisions of this subclause all work done
beyond the ordinary working hours on any day Monday to
Friday inclusive, shall be paid for at the rate of time and one
half for the first 2 hours and double time thereafter.
(iii) Work done on Saturday prior to 12:00 noon shall be
paid for at the rate of time and one half for the first 2 hours
and double time thereafter.
(iv) Work done on Saturday after 12:00 noon or on Sunday
shall be paid for at the rate of double time.
(v) An employee who works on a day observed as a holiday
pursuant to Clause 2.3—Public Holidays of this Part outside
of the ordinary hours of work shall be paid for the time worked
at the rate of double time and one half except on Christmas
Day when the rate shall be treble time.
(vi) An employee who works on a day observed as a rostered
day off pursuant to Clause 2.1—Hours of this Part shall not
be paid overtime, but shall be allowed another mutually convenient day off within a period of 1 month in lieu. Where the
operational requirements of the Corporation are such that a
day in lieu of the rostered day off cannot be reasonably taken,
payment at ordinary rates shall be made.
(B) Call-Out
(i) An employee who is called out to work on any day Monday to Friday after having left work for the day shall for each
time called out be paid for a minimum of 4 hours which shall
be calculated at time and one half unless the employee is required to work for 2 hours or more in which case it shall be
calculated at time and one half for the first 2 hours and at
double time for the other 2, but employees rostered on standby
shall not be paid more than once for any period of time.
(ii) (a) Subject to the provisions of paragraph (b) an employee who reports for work on a Saturday, Sunday,
rostered day off or public holiday pursuant to a requirement to do so shall be deemed to have worked
for a minimum of 3 hours on each occasion the employee reports but shall not be paid more than once
for any period of time.
(b) Where it is customary for particular work to be carried out on Saturdays, Sundays, rostered days off or
public holidays either in respect of a particular job
or kind of job or in respect of the industry as a whole
and the work is completed within 1 hour, a minimum of 2 hours shall be substituted for the 3 hours
prescribed in paragraph (a) of this subclause.
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(iii) An employee shall not be obliged to work for longer
than it takes to complete the work for which the employee has
been brought on duty.
(C) Stand-by
An employee required to remain in readiness for recall to
duty if required shall be rostered on a system to be mutually
agreed and shall be paid 3 hours at ordinary rates for stand-by
on any day from Monday to Friday inclusive and 4 hours on a
Saturday, Sunday, Public Holiday or rostered day off in addition to any overtime to which the employee is entitled under
this Agreement. An employee required to stand-by on a holiday shall also receive a day in lieu of that day.
(D) (i) When overtime is necessary it shall, wherever reasonably practicable, be so arranged that each employee has at
least 10 consecutive hours off duty between the work of successive days.
(ii) An employee who works so much overtime between the
termination of the ordinary work on one day and the commencement of the ordinary work on the next day that the
employee has not had at least 10 consecutive hours off duty
between these times shall, subject to this subclause, be released after completion of such overtime until the employee
has had 10 consecutive hours off duty without loss of pay for
ordinary working time occurring during such absence.
(iii) If an employee is required to resume duty or continues
work without having 10 consecutive hours off duty, the employee shall be paid at double rates until released from duty
and the employee shall be then entitled to be absent until having had 10 consecutive hours off duty without loss of pay for
ordinary working time occurring during the absence.
(iv) An employee called in to work on a Sunday or public
holiday preceding an ordinary working day, shall, wherever
reasonably practicable, be given 10 consecutive hours off duty
before the usual starting time on the next day. If this is not
practicable then the provisions of paragraphs (ii) and (iii) of
this subclause shall apply with modification as necessary.
(v) The amount due under this subclause in respect of any
day shall be reduced by any amount due under subclause (B)
of this clause for the time not worked (but counted as being
worked) within 10 hours prior to the employee’s ordinary
commencing time on that day.
(E) Continuous Shift Work
(i) The provisions of this subclause applies only to continuous shift employees.
(ii) Subject as hereinafter provided all time worked in excess of or outside the ordinary working hours shall be paid
for at the rate of double time except where an employee is
called upon to work a 6th shift in not more than 1 week in any
4 weeks when the employee shall be paid for such shift at the
rate of time and one half for the first 2 hours and double time
thereafter.
(iii) Time worked in excess of ordinary working hours shall
be paid for at ordinary rates—
(a) if it is due to private arrangements between the employees themselves; or
(b) if it does not exceed 2 hours and is due to a relieving
employee not coming on duty at the proper time; or
(c) if it is for the purpose of effecting the customary
rotation of shifts.
(F) Overtime rates shall be computed on a rate applicable to
the day on which the time is worked, each day standing alone,
but when an employee works overtime which continued beyond midnight on any day, the time worked after midnight
shall be deemed to be part of the previous day’s work for the
purpose of this subclause.
(G) Commuted Overtime
When an employee is required to work regularly and consistently outside and in excess of the employees prescribed
hours of duty, an agreed allowance negotiated between the
Corporation and the relevant union/s may be paid in lieu of
actual overtime worked.
(H) Excess Travelling Time
An employee eligible for payment of overtime, who is required to travel on official business outside normal working
hours and away from the employee’s usual place of work shall
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be granted time off in lieu of such actual time spent in travelling at equivalent or ordinary rates on weekdays and at time
and one half rates on Saturdays, Sundays and Public Holidays, otherwise than during prescribed hours of duty, provided
that—
(i) Such travel is undertaken as a requirement of the
Corporation;
(ii) Such travel shall not include—
(a) Time spent in travelling by an employee on
duty at a temporary location to the employee’s home for weekends for the employee’s
own convenience.
(b) Time spent in travel resulting from the permanent transfer or promotion of an employee
to a new location.
(c) Time of travelling in which an employee is
required by the Corporation to drive, outside
ordinary hours of duty, a Corporation vehicle
or to drive the employee’s own motor vehicle
involving the payment of motor vehicle allowance, but such time shall be deemed to be
overtime and paid in accordance with
subclause (A)(ii) of this clause. Passengers,
however, are entitled to the provisions of
subclause (H)(i) of this clause.
(d) Time spent in travelling to and from the place
at which overtime or emergency duty is performed, when that travelling time is already
included with actual duty time for the payment of overtime.
(iii) Where such travel is undertaken on a normal working day, time off in lieu is granted only for such time
spent in travelling before and/or after the ordinary
hours of duty which is in excess of the employee’s
ordinary travelling time to and from work.
(iv) In the case of an employee absent from headquarters, not involving an overnight stay, the time spent
by the employee, outside the prescribed hours of
duty, in waiting between the time of arrival at place
of duty and the time of commencing duty, and between the time of ceasing duty and the time of
departure by the first available transport shall be
deemed to be excess travelling time.
(v) Meal Allowances
(a) An employee required to work overtime without prior notification where the overtime
extends beyond a 5 hour period since the last
meal shall be paid the appropriate rate set out
in paragraph (c) of this subclause;
(b) Where prior notification of the requirement
to work overtime is given the appropriate meal
allowance shall be paid for the second and
subsequent meal.
(c) Breakfast
$ 6.95
Lunch
$ 8.60
Evening Meal
$ 10.30
(d) If an employee, having received prior notification of a requirement to work overtime, is
no longer required to work overtime, then the
employee shall be entitled, in addition to any
other penalty, to reimbursement for a meal
previously purchased.
(vi) Late Lunch
Ordinarily employees shall not work more than 5
hours without a meal break. By mutual agreement
between local management and employees, up to a
maximum of 6 hours may be worked at ordinary rates
of pay. In all other circumstances employees shall
be paid at time and one half for the first 30 minutes
and at double time thereafter until such meal break
is taken.
(vii) Rest/Meal Breaks
(a) An employee working overtime shall have a
20 minute paid break after each 4 hours or
after 5 hours since the employees last meal,
whichever occurs earlier.
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(b) Employees shall have a paid meal break after
each 5 hours of overtime duty.
CLAUSE 3.3 SHIFT WORK ALLOWANCE
(A) Standard Shift Arrangements
(i) The provisions of this clause apply to shift work, continuous or otherwise.
(ii) Shifts may be rostered on any 7 days of the week but no
employee is to be rostered on duty for more than 6 consecutive days.
(iii) Shift work occurring regularly on Sundays and/or Public Holidays will incur an additional week’s leave in accordance
with Clause 2.2—Annual Leave of this Part.
(iv) The Corporation in any part of its operations where it is
usual to work shifts may work any employees on shifts, but
before doing so shall give 48 hours’ notice to each employee
concerned informing them of the intended starting and finishing times of ordinary working hours of the shifts. Where it is
not usual to work shift this shall be subject to either agreement between the relevant parties or by determination by the
relevant industrial relations tribunal.
(v) The ordinary hours of an employee on shift work shall
not exceed an average of 38 hours per week, to be worked in
shifts of 8 hours per day inclusive of a meal break of 30 minutes, in accordance with a recognised shift roster cycle;
(a) the meal break shall be paid time in circumstances
where the shift arrangement prevents the employee
leaving the immediate work area for the duration of
the meal break; or
(b) the meal break shall be unpaid time in circumstances
where the shift arrangement is such that the employee
is able to leave the immediate work area for the duration of the break.
(vi) A shift employee shall be paid an additional 15% on the
employees ordinary rate for each afternoon and night shift
worked on any day other than a Saturday, Sunday or Public
Holiday.
(vii) Where shift employees are not able to rotate day shift
with afternoon and/or night shift they shall, in lieu of the loading prescribed in subclause (vi), be paid an additional 30% on
the employee’s ordinary rate for each afternoon and night shift
worked, but this provision shall not apply in cases where the
employee works afternoon and/or night shift for 2 weeks or
less.
(viii) The sequence of shifts shall not be deemed to be broken by a Public Holiday or a rostered day off.
(ix) Subject to the provisions of this Agreement all work
performed on a rostered shift when the major portion of such
shift falls on a Saturday, Sunday or Public Holiday shall be
paid for as follows—
(a) Saturday—at the rate of time and one half
(b) Sunday—at the rate of double time
(c) Public Holiday—at the rate of double time and one
half
(x) Day Shift—commencing at or after 6:00am and before
12:00 noon
Afternoon Shift—commencing at or after 12:00 noon and
before 6:00pm
Night Shift—commencing at or after 6:00pm and before
6:00am
(xi) An employee shall not be rostered for duty until at least
10 hours have elapsed since the employee’s last shift.
(xii) Shift arrangements may be varied by agreement between the employee and the Corporation. The relevant union
shall be advised of any such variation.
(B) Twelve Hour Shift Arrangements
(i) Notwithstanding the provisions of subclause (A) of this
clause, the provisions of this clause shall apply to employees
engaged as 12-hour shift employees.
(ii) The ordinary hours of an employee shall not exceed an
average of 38 hours per week to be worked in shifts of 12
hours per day inclusive of 2 paid meal breaks of 30 minutes
and 20 minutes respectively, in accordance with recognised
shift roster cycle.
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(iii) (a) An employee shall, in respect of each hour of shift
worked, be allowed 0.05 of an hour’s leave with pay.
Such leave shall accumulate and be taken by the
employee in complete days during the shut down
period at a time acceptable to the Corporation and
the employee.
(b) Where it is not possible for the employee to take
rostered days off during the shut down period or at a
time mutually acceptable to the Corporation and the
employee, the Corporation may pay out a sum of
money equivalent to the rostered days off owed to
the employee.
(iv) Subject to the provisions of this Agreement, all work
performed on a rostered shift shall be paid for as follows—
(a) Saturday—at the rate of time and one half;
(b) Sunday—at the rate of double time;
(c) Public Holidays, except for Christmas Day and Labour Day, at the rate of time and one half plus 7.6
hours ordinary time;
(d) Christmas Day and Labour Day—at the rate of double time plus 7.6 hours ordinary time.
(v) A 12 hour shift employee shall be paid as follows for
each night and day shift worked on any day other than a Saturday, Sunday or Public Holiday.
(a) Day Shift—5% more than the ordinary rate;
(b) Night Shift—15% more than the ordinary rate;
(vi) An employee called upon to relieve on any shift shall
receive payment as prescribed in paragraphs (iv) and (v) of
this subclause.
(vii) A shift starting before 6:00am or after 6:00pm shall be
deemed a night shift. Any alteration to the shift roster and
starting times shall be by agreement in writing between the
Corporation, employees and the relevant union.
(viii) (a) Notwithstanding the provisions of Clause 3.2—
Overtime Rates of this Part, the provisions of this
subclause apply only to employees engaged as 12
hour shift employees.
(b) The ordinary hours of work for employees shall be
an average of 76 hours per fortnight.
(c) Subject as hereinafter provided all time worked in
excess of normal shift rostered hours shall be paid
for at the rate of double time.
(d) Provided that the two supplementary shifts an employee is required to work in a roster cycle shall be
paid in accordance with subclause (ix) of this clause.
(ix) (a) For the purposes of this clause a “supplementary
shift” shall mean the overtime shift which is worked
to effect an efficient roster operation.
(b) An employee shall be paid for a supplementary shift
on other than a public holiday as follows—
(i) Day Shift—
3.8 hours at ordinary rates, plus 2 hours at the
rate of time and one half, plus 6 hours at the
rate of double time, plus a 5% shift loading
for 4 hours of the shift.
(ii) Night Shift—
As per the rates for day shift prescribed in
paragraph (i) with a 15% loading for 4 hours
of the shift being substituted for the 5% loading.
(x) Employees shall take their leave in periods which assist
the efficient operation of the 12 hour shift roster.
(xi) Any proposed rostered position variations shall be made
by agreement between the employees directly affected and
the Corporation.
CLAUSE 3.4 LIVING AWAY FROM HOME AND TRAVELLING ALLOWANCES
(A) An employee who travels on official Corporation business will be reimbursed reasonable expenses on the following
basis—
(i) When a trip necessitates an overnight stay away from
home and the employee is provided with accommo-
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dation and meals free of charge, reimbursement shall
be—
Incidental Expenses
(a) WA—South of 26o South Latitude $ 9.55
(b) WA—North of 26o South Latitude $ 12.30
(c) Interstate
$ 12.30
(ii) When a trip necessitates an overnight stay away from
home and the employee is fully responsible for the
employee’s own accommodation, meals and incidental expenses, reimbursement shall be—
(a) Hotel/Motel Accommodation
Locality North of
WA—
$180.70
26° Latitude
Metropolitan
Hotel or Motel
Broome
$218.35
Carnarvon
$164.40 Locality South of
$137.10
Dampier
$171.25 26° Latitude
Derby
$181.80
Exmouth
$193.05 Interstate—Capital City
Fitzroy Crossing $240.80
Gascoyne Junction $125.30 Sydney
$210.30
Halls Creek
$230.80 Melbourne
$215.60
Karratha
$256.55 Other Capitals
$173.50
Kununurra
$206.80
Marble Bar
$151.60 Interstate—Other
$137.10
Newman
$236.30 than Capital City
Nullagine
$113.15
Onslow
$168.55
Pannawonica
$177.90
Paraburdoo
$200.30
Port Hedland
$223.25
Roebourne
$122.15
Sandfire
$121.80
Shark Bay
$125.80
Tom Price
$193.45
Turkey Creek
$117.30
Wickham
$150.05
Wyndham
$136.30
(b) Other than Hotel/Motel Accommodation
When a trip necessitates an overnight stay
away from home and other than hotel or motel accommodation is utilised, reimbursement
shall be—
WA— South of 26° South Latitude $62.45
WA—North of 26° South Latitude $75.05
Interstate $75.05
(iii) Part Days
Reimbursement under subclause (ii) of this clause
for part of a day shall be according to the following
formula—
Time to/from
Percentage of Daily Percentage of
Headquarters
Rate on Day of
Daily Rate on
Departure
Day of Return
Before 8:00am
100%
0%
From 8:00am to 1:00pm
90%
10%
From 1:00pm to 6:00pm
75%
25%
After 6:00pm
50%
50%
After 11:00pm
0%
100%
(iv) When a trip necessitates an overnight stay away from
home and accommodation only is provided at no
charge to the employee, reimbursement shall be,
subject to the employee’s certification that each meal
claimed was purchased, according to the following—
Meals
Incidental Expenses
WA—South of 26° South Latitude—
WA—South of
26° South Latitude
Breakfast
$ 12.00
Lunch
$ 12.00
WA—North of
Evening Meal
$ 28.90
26° South Latitude
WA—North of 26o South Latitude—
Interstate
Breakfast
$14.00
Lunch
$19.85
Evening Meal
$28.95

$ 9.55
$ 12.30

$ 12.30
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Interstate:
Breakfast
$14.00
Lunch
$19.85
Evening Meal
$28.95
(v) Camping “Under the Stars”
In the event that the Corporation cannot reasonably
provide accommodation and the employees are required to camp “under the stars” the Corporation
shall—
(a) pay an allowance of $68.10 per day to cover
all expenses and associated disabilities; or
(b) where the majority of employees agree, the
Corporation shall provide all food and incidentals and pay an allowance of $27.80 per
day to cover associated disabilities;
(c) the allowances prescribed in this subclause
shall be paid by the Corporation for each day
or part thereof where work is being performed
at a location which is so far from the employee’s usual place of residence that the employee
cannot reasonably return home each night;
(d) the Corporation shall reimburse the employee
any outlay of expenses in excess of the allowances prescribed in this subclause, if the
employee satisfies the Corporation that these
costs have been reasonably incurred.
(B) Trips Not Involving an Overnight Stay
(i) When an employee travels to a place outside a radius of
50 kilometres measured from the employee’s headquarters and
the trip does not involve an overnight stay away from headquarters, reimbursement for all meals claimed shall be at the
rates set out in paragraph (iv) of subclause (A), subject to the
employee’s certification that each meal claimed was actually
purchased, provided that:
(a) such travelling is not a normal feature in the performance of the employee’s duties; and
(b) such travelling is not within the suburb in which the
employee resides.
(ii) When an employee departs from headquarters before
8:00am and does not arrive back at headquarters until after
11:00pm on the same day the employee shall be paid at the
appropriate rate prescribed in Table (a) of paragraph (ii) of
subclause (A).
(C) An employee who is relieving at or temporarily transferred to any place within a radius of 50 kilometres measured
from the employee’s headquarters shall not be reimbursed the
cost of midday meals purchased.
(D) If on account of lack of suitable transport facilities an
employee necessarily secures reasonable accommodation for
the night prior to commencing travelling on early morning
transport the employee shall be reimbursed the actual cost of
such accommodation.
(E) Reimbursement of expenses shall not be suspended
should an employee become ill whilst travelling, provided
leave for the period of such illness is approved in accordance
with provisions of the Clause 2.5—Sick Leave of this Part
and the employee continues to incur accommodation, meal
and incidental expenses.
(F) When it can be shown to the satisfaction of the Corporation by the production of receipts that reimbursement in
accordance with this clause does not cover an employee’s reasonable expenses for a whole trip the employee shall be
reimbursed the excess expenditure.
(G) Weekend Absence from Residence
(i) An employee who is temporarily absent from normal
headquarters on relieving duty or travelling on official business outside a radius of 320 kilometres measured from the
normal headquarters and is necessarily absent from the employee’s residence and separated from dependants, shall be
granted an additional day’s leave for every group of 3 consecutive weekends so absent, provided that each weekend shall
be counted as a member of only one group. Provided that—
(a) the relief duty or travelling on official business is
within Australia and the employee is not required
by the Corporation to work on the weekend;
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(b) an additional day’s leave shall not be allowed if the
Corporation has approved the employee’s dependants accompanying the employee during the period
of relief or travelling;
(c) additional leave under this subclause shall be commenced within 1 month of the period of relief duty
or travelling being completed unless the Corporation approves otherwise; and
(d) the annual leave loading prescribed by Clause 2.2—
Annual Leave of this Part shall not apply to any leave
entitlements under this clause.
(ii) Employees who are temporarily absent from their normal headquarters on relieving duty or travelling on official
business outside a radius of 320 and up to 400 kilometres
measured from the normal headquarters, may elect to have
the benefit of concessions provide by paragraph (iii) of this
subclause in lieu of those provided by paragraph (i) of this
subclause. Kalgoorlie, Albany and Geraldton shall be regarded
as being within a radius of 400 kilometres for the purpose of
this paragraph in the case of an employee resident in the metropolitan area.
(iii) Employees who are temporarily absent from their normal headquarters on relieving duty or travelling on official
business within a radius of 320 kilometres measured from the
employee’s headquarters and such relief duty or travel would
normally necessitate the employee being absent from the employee’s residence for a weekend, shall be allowed to return
to such residence for the weekend. Provided that—
(a) an employee who is required by the Corporation to
work on a weekend shall not be entitled to the concessions;
(b) all travelling to and from the employee’s residence
shall be undertaken outside of the employees prescribed hours of duty;
(c) an employee who has obtained the approval of the
Corporation for dependants to accompany the employee during the period of relief or travelling shall
not be entitled to the concessions provided by this
subclause;
(d) when an employee is authorised by the Corporation
to use the employee’s own motor vehicle to travel to
the locality where the relief duty is being performed
or when travelling on official business the employee
shall be reimbursed on the basis of one half of the
appropriate rate prescribed in Clause 3.7—Motor
Vehicle Allowances of this Part for the journey to
the employee’s residence for the weekend and the
return to the place of relief duty: Provided that the
maximum amount of reimbursement shall not exceed the cost of the rail or bus fare by public
conveyance which otherwise would be utilised for
such journey and payment shall be made only to the
owner of such vehicle;
(e) when an employee has been authorised by the Corporation to use a Corporation motor vehicle in
connection with the relief duty or travelling on official business, the employee shall be allowed to use
that vehicle for the purpose of returning to the employee’s residence for the weekend;
(f) an employee who does not use the employee’s own
vehicle or a Corporation motor vehicle as provided
by paragraphs (d) and (e) shall be reimbursed the
cost of the fare by public conveyance by road or rail
for the journey to and from the employee’s residence
for the weekend;
(g) an employee who does not make use of the provision of this subclause shall be paid travelling
allowance or relieving allowance as the case may
require in accordance with the provisions of Clause
3.9—Relieving Allowance or subclause (A) of
Clause 3.4—Living Away From Home & Travelling
Allowances of this Part; and
(h) employees who return to their residence for the weekend in accordance with the provisions of this
subclause shall not be entitled to the reimbursement
of any expenses under Clause 3.9—Relieving Allowance and Clause 3.4—Living Away from Home
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and Travelling Allowances of this Part from the time
when the employee returns to the employee’s residence to the time of departing from such residence
to travel to resume duty at the place away from the
residence.
(iv) Local Arrangements
Notwithstanding the provisions of this clause the Corporation and employees may, by mutual agreement, vary the
arrangements applying to a particular job provided that the
cost per day does not exceed what would have ordinarily been
available under this clause.
CLAUSE 3.5 REMOTE LOCATION / DISTRICT ALLOWANCES
(A) District Allowances
(B) Definitions
(i) “Dependant” in relation to an employee means: a spouse
or where there is no spouse, a child or any other relative resident within Western Australia who relies on the employee for
their main support and who does not receive a district or location allowance of any kind.
(ii) “Partial dependant” in relation to an employee (for the
purpose of district allowance) means: a spouse or where there
is no spouse, a child or any other relative resident within Western Australia who relies on the employee for their main support
and who receives a district or location allowance of any kind
less than that applicable to an employee without dependants
under any award, agreement or other provision regulating the
employment of the partial dependant.
(iii) “Spouse means an employee’s spouse including defacto
spouse.
(C) (i) An employee shall be paid a district allowance at the
standard rate prescribed in column 2 of the District Allowance Table of this clause, for the district in which the
employee’s headquarters is located. Provided that where the
employee’s headquarters is situated in a town or place specified in column 3 of that schedule the employee shall be paid a
district allowance at the rate appropriate to that town or place
as prescribed in column 4.
(ii) An employee who has a dependant shall be paid double
the district allowance prescribed in paragraph (i) of this
subclause for the district, town or place in which the employee’s headquarters is located.
(iii) Where an employee has a partial dependant the total
district allowance payable to the employee shall be the district allowance prescribed in paragraph (i) of this subclause
plus an allowance equivalent to the difference between the
rate of district or location allowance the partial dependant receives and the rate of district or location allowance the partial
dependant would receive if the employee was employed in a
full time capacity under the agreement or other provision regulating the employment of the partial dependant.
(iv) When an employee is on approved annual leave, the
employee shall for the period of such leave, be paid the district allowance to which the employee would ordinarily be
entitled.
(v) When an employee is on long service leave or other approved leave with pay, other than annual leave, the employee
shall only be paid district allowance for the period of such
leave if the employee, dependant/s or partial dependant/s remain in the district in which the employee’s headquarters are
situated.
(vi) When an employee leaves the employee’s district on
duty, payment of any district allowance to which the employee
would ordinarily be entitled shall cease after the expiration of
2 weeks unless the employee’s dependant/s or partial dependant/s remain in the district or as otherwise approved by the
Corporation.
(vii) Except as provided in paragraph (vi) of this subclause,
a district allowance shall be paid to any employee ordinarily
entitled thereto in addition to reimbursement of any travelling, transfer, relieving expenses or living away from home
allowances prescribed in this Agreement.
(viii) Where an employee, whose headquarters is located in
a district in respect of which no allowance is prescribed in the
District Allowance Table of this clause, is required to travel or
temporarily reside for any period in excess of 1 month in any
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district or districts in respect of which such allowance is payable, then notwithstanding the employee’s entitlement to any
allowance provided by Clause 3.9—Relieving Allowance and
Clause 3.4—Living Away from Home and Travelling Allowances of this Part the employee shall be paid for the whole of
such a period a district allowance at the appropriate rate prescribed by paragraphs (i), (ii) and (iii) of this subclause, for
the district in which the employee spends the greater period
of time.
(ix) When an employee is provided with free board and lodging by the Corporation the allowance shall be reduced to
two-thirds of the allowance the employee would ordinarily be
entitled to under this clause.
(D) Part-Time Employees
An employee who is employed on a part-time basis shall be
paid a proportion of the appropriate district allowance payable in accordance with the following formula—
Appropriate District
Hours worked per week
X
Allowance
38
1
(E) Adjustment of Rates
The rates expressed in the District Allowance Table of this
clause shall be adjusted administratively every 12 months in
the same manner as those formally published from time to
time in the Western Australian Public Sector, effective from
the first pay period to commence on or after the first day of
July in each year.
Boundaries
For the purpose of the District Allowance Table the boundaries of the various districts shall be as described as follows.
District
(1) The area within a line commencing on the coast; then
east along Lat 28 to a point north of Tallering Peak, then due
south to Tallering Peak; then south east to Mt Gibson and
Burracoppin; then to a point south east at the junction of Lat
32 and Long 119; then south along Long 119 to the coast.
(2) That area within a line commencing on the south coast
at Long 119 then east along the coast to Long 123; then north
along Long 123 to a point on Lat 30; then west along Lat 30
to the boundary of No. 1 district.
(3) The area within a line commencing on the coast at Lat
26; then along Lat 26 to Long 123; then south along Long
123 to the boundary of No. 2 district.
(4) The area within a line commencing on the coast at Lat
24; then east to the South Australian border; then south to the
coast; then along the coast to Long 123 then north to the intersection of Lat 26; then west along Lat 26 to the coast.
(5) That area of the State situated between Lat 24 and a line
running east from Carnot Bay to the Northern Territory Border.
(6) That area of the state north of a line running east from
Carnot Bay to the Northern Territory Border.
(F) District Allowance Table
(A) Without Dependants
Column 1
Column 2
District No Standard Rate
(6)
(5)

$ p.a.
3032
2481

$ p.w.
58.12
46.60

(4)

1250

23.96

(3)

788

15.11

Column 3
Exceptions to
Standard Rate
Town or Place

Column 4
Rate

$ p.a.
Nil
Nil
Fitzroy Crossing
Halls Creek
3341
Turner River Camp
Nullagine
Liveringa (Camballin)
Marble Bar
3104
Wittenoom
Karratha
2922
Port Hedland
2718
Warburton Mission 3359
Carnarvon
1177
Meekatharra
Mount Magnet
Wiluna
1250
Laverton
Leonora
Cue

$ p.w.
Nil
64.04

59.50
56.01
52.10
64.39
22.56
23.96

620

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

Column 1
Column 2
District No Standard Rate
(2)

$ p.a.
565

$ p.w.
10.83
10.83

(1)

Nil

Column 3
Exceptions to
Standard Rate
Town or Place
Kalgoorlie
Boulder
Ravensthorpe
Norseman
Salmon Gums
Marvel Loch
Esperance
Nil

Column 4
Rate
$ p.a. $ p.w.
189
3.62

746

14.30

Nil

Nil

(B) With Dependants
Double the appropriate rate as prescribed in this table.
CLAUSE 3.6 TRANSFER / DISTURBANCE ALLOWANCES
(A) Subject to subclauses (B) and (F) of this clause an employee who is transferred to a new locality in the ordinary
course of promotion or transfer, or on account of illness due
to causes over which the employee has no control, shall be
paid at the rates prescribed in paragraph (ii) of subclause (A)
of Clause 3.4—Living Away From Home & Travelling Allowances of this Part for a period of 14 days after arrival at
new headquarters within Western Australia or for 21 days after arrival at a new headquarters in another state of Australia:
Provided that if an employee is required to travel on official
business during the said periods, such period shall be extended
by the time spent in travelling. Under no circumstances, however, shall the provisions of this subclause operate concurrently
with those of Clause 3.4—Living Away From Home & Travelling Allowances of this Part so as to permit an employee to
be paid allowances in respect of both travelling and transfer
expenses for the same period.
(B) Prior to the payment of an allowance specified in
subclause (A) of this clause, the Corporation shall—
(i) require the employee to certify that permanent accommodation has not been arranged or is not
available from the date of transfer. In the event that
permanent accommodation is to be immediately
available, no allowance is payable; and
(ii) require the employee to advise the Corporation that
should permanent accommodation be arranged or
become available within the prescribed allowance
periods, the employee shall refund the pro-rata
amount of the allowance for that period the occupancy in permanent accommodation takes place prior
to the completion of the prescribed allowance periods; and
(iii) provided also that should an occupancy date which
falls within the specified allowance periods be notified to the Corporation prior to the employee’s
transfer the payment of a pro-rata amount of the allowance shall be made in lieu of the full amount.
(C) If an employee is unable to obtain reasonable accommodation for the transfer of the employee’s home within the
prescribed period referred to in subclause (A) of this clause
and the Corporation is satisfied that the employee has taken
all possible steps to secure reasonable accommodation the
employee shall, after the expiration of the prescribed period,
be paid in accordance with the rates prescribed in paragraph
(i) of this subclause, as the case may require, until such time
as the employee has secured reasonable accommodation: Provided that the period of reimbursement under this subclause
shall not exceed 77 days without the approval of the Corporation.
(D) (i) Hotel/Motel Accommodation
WA—Metropolitan $90.55 Interstate—Capital City
Hotel or Motel
Locality South of
Sydney
$105.15
26° South Latitude
$68.55 Melbourne
$107.80
Other
$86.75
Capitals
Locality North of
26° South Latitude
Interstate—
$68.55
Other than
Capital City
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Broome
$109.20
Carnarvon
$82.50
Dampier
$85.60
Derby
$90.90
Exmouth
$96.50
Fitzroy Crossing
$120.40
Gascoyne Junction
$62.65
Halls Creek
$115.40
Karratha
$128.25
Kununurra
$103.40
Marble Bar
$75.80
Newman
$118.15
Nullagine
$56.60
Onslow
$84.30
Pannawonica
$88.95
Paraburdoo
$100.15
Port Hedland
$111.60
Roebourne
$61.10
Sandfire
$60.90
Shark Bay
$62.90
Tom Price
$96.70
Turkey Creek
$58.65
Wickham
$75.05
Wyndham
$68.15
(ii) Deduction for Normal Living Expenses
Each adult
$19.30
Each child
$3.30
(E) When it can be shown by the production of receipts or
other evidence that an allowance payable under this clause
would be insufficient to meet reasonable additional costs incurred by an employee on transfer, an appropriate rate of
reimbursement shall be determined by the Corporation.
(F) An employee who is transferred to Corporation accommodation shall not be entitled to reimbursement under this
clause: Provided that—
(i) where entry into the Corporation accommodation is
delayed through circumstances beyond the employee’s control an employee may, subject to the
production of receipts, be reimbursed actual reasonable accommodation and meal expenses for the
employee and dependants less a deduction for normal living expenses prescribed in subclause (D)(ii)
of this clause; and provided that
(ii) if any costs are incurred under paragraph (ii) of
subclause (G)—Disturbance Allowance they shall
be reimbursed by the Corporation.
(G) Disturbance Allowance
(i) Where an employee is transferred and incurs expenses
referred to in paragraph (ii) of this subclause as a result of that
transfer then the employee shall be granted a disturbance allowance and shall be reimbursed by the Corporation the actual
expenditure incurred upon production of receipts or such other
evidence as may be required.
(ii) The disturbance allowance shall include—
(a) costs incurred for telephone installation at the employee’s new residence provided that the cost of
telephone installation shall be reimbursed only where
a telephone was installed at the employee’s former
residence including Corporation accommodation;
(b) costs incurred with the connection or reconnection
of services to the employee’s household, including
Corporation accommodation, for water, gas or electricity; and
(c) costs incurred with the redirection of mail to the employee’s new residence for a period of not more than
3 months.
CLAUSE 3.7 MOTOR VEHICLE ALLOWANCES
(A) For the purposes of this clause the following expressions shall have the following meanings—
(i) “Metropolitan area” means within the boundaries of
the Corporation’s Perth Region.
(ii) “South West Land Division” means the South West
Land Division as defined by Section 28 of the Land
Act, 1933-1972 excluding the area contained within
the metropolitan area.
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(iii) “Rest of the State” means that area south of 23.5o
south latitude, excluding the metropolitan area and
the “South West Land Division”.
(B) Allowance for employees using their private vehicle on
official business.
(i) An employee who voluntarily consents to use the
employee’s vehicle when travelling on official business shall for journeys approved by the Corporation
be reimbursed all expenses incurred in accordance
with the appropriate rates set out in the Motor Vehicle Allowance Table of this clause.
(ii) For the purpose of paragraph (i) of this subclause an
employee shall not be entitled to reimbursement for
any expenses incurred in respect of the distance between the employee’s residence and headquarters and
the return distance from headquarters to the employee’s residence.
(C) Adjustments
Where the cost of fuel exceeds the allowance paid for a trip
prescribed in subclause (B) of this clause the employee shall
be reimbursed by the Corporation, subject to the production
of receipts.
Motor Vehicle Allowance Table
Designated Areas

Engine Displacement
(in cubic centimetres)
Over 2600 1600 & Over 1600
Under 2600
[ Rate per kilometre (cents) ]

(i)

Metropolitan Area
South West Land Division
North of 23.5° South Latitude
Rest of the State

63.3
65.1
71.4
67.3

54.9
56.5
62.3
58.4

48.7
50.2
55.5
51.8

Motor Vehicle Allowance Table
(ii) Motor Cycle
Irrespective of engine capacity, 21.9 cents per kilometre in
all circumstances.
CLAUSE 3.8 REMOVAL / PROPERTY ALLOWANCES
(A) Removal Allowance
When an employee is transferred in the ordinary course of
promotion or transfer, or on account of illness due to causes
over which the employee has no control the employee shall
be reimbursed—
(i) the actual reasonable cost of conveyance of the employee and dependants;
(ii) the actual cost (including insurance) of the conveyance of an employee’s household furniture, effects
and appliances up to a maximum volume of 50 cubic metres, provided that a larger volume may be
approved by the Corporation in special cases;
(iii) an allowance of $501.00 for accelerated depreciation and extra wear and tear on furniture, effects and
appliances for each occasion that an employee is
required to transport the employee’s furniture, effects and appliances provided that the Corporation
is satisfied that the value of household furniture, effects and appliances moved by the employee is at
least $2996.00;
(iv) reimbursement of reasonable expenses in kennelling
and transporting of domestic pet or pets up to a maximum amount of $134.00. Pets are defined as dogs, cats,
birds or other domestic animals kept by the employee
or the employee’s dependants for the purpose of household enjoyment. Pets do not include domesticated
livestock, native animals or equine animals.
(B) An employee who is transferred solely at the employee’s own request or on account of misconduct must bear the
whole cost of removal unless otherwise determined by the
Corporation prior to removal.
(C) An employee shall be reimbursed the full freight charges
necessarily incurred in respect of the removal of the employee’s motor vehicle plus a second motor vehicle or boat or trailer
in lieu thereof. If authorised by the Corporation to travel to a
new locality in the employee’s own motor vehicle, reimbursement shall be one half the appropriate rate prescribed in Clause
3.7—Motor Vehicle Allowances of this Part.
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(D) The employee shall, before removal is undertaken obtain quotes from at least two carriers which shall be submitted
to the Corporation. Provided that payment by the Corporation for a volume amount beyond 50 cubic metres is not to
occur without prior written approval.
(E) The Corporation may, in lieu of conveyance, authorise
payment to compensate for any loss in any case where an
employee, with prior approval of the Corporation, disposes
of the employee’s household furniture, effects and appliances
instead of removing them to the new headquarters: Provided
that such payments shall not exceed the sum which would
have been paid if the employee’s household furniture, effects
and appliances had been removed by the cheapest method of
transport available and the volume was 50 cubic metres.
(F) Receipts must be produced for all sums claimed.
(G) New appointees to the Corporation shall be entitled to
receive the benefits of this clause if they are required by the
Corporation to participate in any training course prior to being posted to their respective positions. This entitlement shall
only be available to employees who have completed their training and who incur costs when moving to their first posting.
(H) Property Allowance
For the purposes of this clause the following expressions
shall have the following meanings—
(i) “Agent” means a person carrying on business as an
estate agent in a state or territory of the Commonwealth, being, in a case where the law of that state
or territory provides for the registration or licensing
of persons who carry on such a business, a person
duly registered or licensed under that law.
(ii) “Dependant” in relation to an employee means—
(a) spouse including defacto spouse;
(b) child/children; or
(c) other dependant family;
who resides with the employee and who relies on the
employee for support.
(iii) “Expenses” in relation to an employee means all costs
incurred by the employee in the following areas—
(a) legal fees in accordance with the Solicitor’s
Remuneration Order, 1976 as amended and
varied, duly paid to a solicitor or in lieu
thereof, fees charged by a settlement agent for
professional costs incurred in respect of the
sale or purchase, up to the maximum fee set
out under item 8 of the said Order;
(b) disbursements duly paid to a solicitor or a settlement agent necessarily incurred in respect
of the sale or purchase of the residence;
(c) real estate agent’s commission in accordance
with that fixed by the Real Estate and Business Agents Supervisory Board, acting under
Section 61 of the Real Estate and Business
Agents Act, 1978, duly paid to an agent for
services rendered in the course of and incidental to the sale of the property, the maximum
fee to be claimed shall be 50% as set out under Items 1 or 2—Sales by Private Treaty or
Items 1 or 2—Sales by Auction of the Maximum Remuneration Notice;
(d) stamp duty;
(e) fees paid to the Registrar of Titles or to the
employee performing duties of a like nature
and for the same purpose in another state or
territory of the Commonwealth;
(f) expenses relating to the execution or discharge
of a first mortgage; or
(g) the amount of expenses reasonably incurred
by the employee in advertising the residence
for sale.
(iv) “Locality” in relation to an employee means—
(a) Within the metropolitan area, that area within
the boundaries of the Corporation’s Perth region.
(b) Outside the metropolitan area, that area within
a radius of 50 kilometres from an employee’s
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headquarters when they are situated outside
of the metropolitan area.
(v) “Property” shall mean a residence as defined in this
clause including a block of land purchased for the
purpose of erecting a residence thereon to the extent
that it represents a normal urban block of land for
the particular locality.
(vi) “Residence” includes any accommodation of a kind
commonly known as a flat or a home unit that is, or
is intended to be, a separate tenement including
dwelling house, and the surrounding land, exclusive
of any other commercial property, as would represent a normal urban block of land for the particular
locality.
(vii) “Settlement Agent” means a person carrying on business as settlement agent in a state or territory of the
Commonwealth, being, in a case where the law of
that state or territory provides for the registration or
licensing of persons who carry on such a business, a
person duly registered or licensed under the law.
(I) When an employee is transferred from one locality to
another or in the ordinary course of promotion or transfer, or
on account of illness due to causes over which the employee
has no control the employee shall be entitled to be paid a property allowance for reimbursement of expenses incurred by the
employee—
(i) In the sale of residence in the employee’s former
locality, which, at the date on which the employee
received notice of transfer to a new locality—
(a) the employee owned and occupied; or
(b) the employee was purchasing under a contract
of sale providing for vacant possession; or
(c) the employee was constructing for the employee’s own permanent occupation, on
completion of construction; and
(ii) In the purchase of a residence or land for the purpose of erecting a residence thereon for the
employee’s own permanent occupation in the new
locality.
(J) An employee shall be reimbursed such following expenses as are incurred in relation to the sale of a residence—
(i) if the employee engaged an agent to sell the residence on the employee’s behalf—50% of the amount
of the commission paid to the agent in respect of the
sale of the residence;
(ii) if a solicitor was engaged to act for the employee in
connection with the sale of the residence—the
amount of the professional costs and disbursements
necessarily incurred and paid to the solicitor in respect of the sale of the residence;
(iii) if the land on which the residence is created was
subject to a first mortgage and that mortgage was
discharged on the sale, then an employee shall, if, in
a case where a solicitor acted for the mortgagee in
respect of the discharge of the mortgage and the
employee is required to pay the amount of professional costs and disbursements necessarily incurred
by the mortgagee in respect of the discharge of the
mortgage—the amount so paid by the employee; or
(iv) if the employee did not engage an agent to sell the
residence on the employee’s behalf—the amount of
the expenses reasonably incurred by the employee
in advertising the residence for sale.
(K) An employee shall be reimbursed such following expenses as are incurred in relation to the purchase of a
residence—
(i) if a solicitor or settlement agent was engaged to act
for the employee in connection with the purchase of
the residence—the amount of the professional costs
and disbursements necessarily incurred are paid to
the solicitor or settlement agent in respect of the
purchase of the residence;
(ii) if the employee mortgaged the land on which the
residence was erected in conjunction with the purchase of the residence, then an employee shall, if, in
a case where a solicitor acted for the mortgagee and
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the employee is required to pay and has paid the
amount of the professional costs and disbursements,
including valuation fees but not a procuration fee
payable in connection with the mortgage, necessarily incurred by the mortgagee in respect of the
mortgage, the amount so paid by the employee; and
(iii) if the employee did not engage a solicitor or settlement agent to act for the employee in connection
with the purchase or such a mortgage, the amount of
the expenses reasonably incurred by the employee
in connection with the purchase or the mortgage, as
the case may be, other than a procuration fee paid
by the employee in connection with the mortgage.
(L) An employee is not entitled to be paid a property allowance under paragraph (ii) of subclause (I) of this clause unless
the employee is entitled to be paid a property allowance under
paragraph (i) of subclause (I), provided that the Corporation
may approve the payment of a property allowance under paragraph (ii) of subclause (I) to an employee who is not entitled
to be paid a property allowance under paragraph (i) if the
Corporation is satisfied that it was necessary for the employee
to purchase a residence or land for the purpose of erecting a
residence thereon in the employee’s new locality because of
the employee’s transfer from the former locality.
(M) For the purpose of this Agreement it is immaterial that
the ownership, sale or purchase is carried out on behalf of an
employee who owns solely, jointly or in common with—
(i) the employee’s spouse; or
(ii) a dependant relative; or
(iii) the employee’s spouse and a dependant relative.
(N) Where an employee sells or purchases a residence jointly
or in common with another person, not being a person referred to in subclause (M) of this clause, the employee shall
be paid only the proportion of the expenses for which the
employee is responsible.
(O) An application by an employee for a property allowance shall be accompanied by evidence of the payment by the
employee of the expenses, being evidence that is satisfactory
to the Corporation.
(P) Notwithstanding the foregoing provisions, an employee
is not entitled to the payment of a property allowance—
(i) In respect of a sale or purchase prescribed in
subclause (I) of this clause which is effected—
(a) more than 12 months after the date on which
the employee took up duty in the new locality; or
(b) after the date on which the Corporation received notification of being transferred back
to the former locality;
Provided that the Corporation may, in exceptional
circumstances, grant an extension of time for such
period as is deemed reasonable.
(ii) Where the employee is transferred from one locality
to another solely at the employee’s own request or
on account of misconduct.
CLAUSE 3.9 RELIEVING ALLOWANCES
An employee who is required to take up duty away from
headquarters on relief duty or to perform special duty, and
necessarily resides temporarily away from the employee’s
usual place of residence shall be reimbursed reasonable expenses on the following basis—
(A) Where the employee is provided with accommodation
and meals free of charge an allowance to meet incidental expenses shall be paid, as follows—
WA—South of 26o South Latitude—$9.55 per day
WA—North of 26o South Latitude—$12.30 per day
Interstate—$12.30 per day
(B) Where employees are fully responsible for their own
accommodation, meals and incidental expenses and hotel or
motel accommodation is utilised—
(i) For the first 42 days after arrival at the new locality
reimbursement shall be in accordance with the rates
prescribed in Column A hereunder—
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WA—Metro
Hotel or Motel
Locality South of
26o South Latitude
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A
$
180.70

Column
B
$
90.35

C
$
60.25

137.10

68.55

45.70

218.35
164.40
171.25
181.80
193.05
240.80
125.30
230.80
256.55
206.80
151.60
236.30

109.20
82.20
85.60
90.90
96.50
120.40
62.65
115.40
128.25
103.40
75.80
118.15

72.80
54.80
57.10
60.60
64.35
80.25
41.75
76.95
85.50
68.95
50.55
78.75

Locality North of
26o North Latitude
Broome
Carnarvon
Dampier
Derby
Exmouth
Fitzroy Crossing
Gascoyne Junction
Halls Creek
Karratha
Kununurra
Marble Bar
Newman

(ii) For periods in excess of 42 days after arrival in the
new locality reimbursement shall be in accordance
with the rates prescribed in Column B for employees with dependants or Column C for other
employees, provided that the period of reimbursement under this subclause shall not exceed 49 days
without the approval of the Corporation.
(C) Where employees are fully responsible for their own
accommodation, meal and incidental expenses and other than
hotel or motel accommodation is utilised reimbursement shall
be in accordance with the rates prescribed hereunder—
WA—South of 26o South Latitude—$62.45 per day
WA—North of 26o South Latitude—$75.05 per day
Interstate—$75.05 per day
(D) Reimbursement of expenses shall not be suspended
should an employee become ill when on relief duty, provided
leave for the period of the illness is approved in accordance
with the provisions of this Agreement and the employee continues to incur accommodation, meal and incidental expenses.
(E) When an employee is required to relieve or perform special duties in accordance with this clause is authorised by the
Corporation to travel to the new locality in the employee’s
own motor vehicle, reimbursement for the return journey will
be half the appropriate rate prescribed by Clause 3.7—Motor
Vehicle Allowances of this Part. Provided that the maximum
amount of reimbursement shall not exceed the cost of the fare
by public conveyance which otherwise would be utilised for
such return journey.
(F) Where it can be shown by the production of receipts or
other evidence that an allowance payable under this clause
would be insufficient to meet reasonable additional costs incurred, an appropriate rate of reimbursement shall be
determined by the Corporation.
(G) The provisions of Clause 3.4—Living Away from Home
and Travelling Allowances of this Part shall not operate concurrently with the provisions of this clause to permit an
employee to be paid allowances in respect of both travelling
and relieving expenses for the same period, provided that where
an employee is required to travel on official business which
involves an overnight stay away from the employee’s temporary headquarters the Corporation may extend the periods
specified in subclause(B) of this clause by the time spent in
travelling.
(H) An employee who is required to relieve another employee or to perform special duty away from the employee’s
usual headquarters and is not required to reside temporarily
away from the employee’s usual place of residence shall, if
the employee is not in receipt of a higher duties or special
allowance for such work, be reimbursed the amount of additional fares paid by the employee travelling by public transport
to and from the place of temporary duty.
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Nullagine
Onslow
Pannawonica
Paraburdoo
Port Hedland
Roebourne
Sandfire
Shark Bay
Tom Price
Turkey Creek
Wickham
Wyndham

A
$
113.15
168.55
177.90
200.30
223.25
122.15
121.80
125.80
193.45
117.30
150.05
136.30

Column
B
$
56.60
84.30
88.95
100.15
111.60
61.10
60.90
62.90
96.70
58.65
75.05
68.15

C
$
37.70
56.20
59.30
66.75
74.40
40.70
40.60
41.95
64.50
39.10
50.00
45.45

Interstate—
Capital City
Sydney
Melbourne
Other Capitals

210.30
215.60
173.50

105.15
107.80
86.75

70.05
71.80
57.80

Interstate—
Other than
Capital City

137.10

68.55

45.70

CLAUSE 3.10 FARES
(A) This clause does not apply to employees permanently
attached to a depot or centre.
(B) This clause applies to employees, other than those prescribed in subclause (A), required to start and finish on the job.
By custom and practice this is ordinarily construction workers.
(C) Subject to subclauses (A) and (B) the following allowances shall be paid to employees to compensate for fares and
travelling time incurred in getting from home to and from a
designated work site.
(i) Within a radius of 50 kilometres of the GPO Perth—
$11.95 day.
(ii) In respect of work carried out from a Corporation’s
main centre, where that centre is situated more than
50 kilometres from the GPO Perth the main post
office in the town where that centre is situated is the
starting point for the 50 kilometre radius.
(iii) Where employees travel daily to a job outside the
radial area described in subclause(C)(i) and (ii) the
employee shall be paid at the ordinary hourly “on
site” rate calculated to the next quarter of an hour,
with a minimum payment for one-half hour for each
return journey for any time outside ordinary working hours reasonably spent in travelling daily from
the designated kilometre radius to a job and returning to that radius, in addition to the allowance
prescribed in subclause (C)(i), plus any expenses necessarily and reasonably incurred in so travelling
outside such radius.
(D) Provisions of Transport
(i) The allowances prescribed in this clause, except the
additional payment prescribed in circumstance paragraph (iii) of subclause (C) shall not be payable on
any day on which the Corporation provides, or offers to provide, transport free of charge from the
employee’s home to the employee’s place of work
and return.
(ii) Where an employee is required to start and finish on
the job, uses transport provided by the Corporation
from an agreed pick up point, other than the employee’s home, to the job and return, the employee
shall be paid 50% of the allowance prescribed in
subclause (C)(i).
(E) Start and Finish
Employees shall start and cease work on the job at the usual
commencing and finishing times within which ordinary hours
may be worked, as required by the Corporation.
(F) Transfer
Employees shall transfer from site to site during ordinary
working hours, as required by the Corporation.
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(G) Daily Entitlement
The travelling allowances prescribed in this clause shall not
be taken into account in calculating overtime, penalty rates,
annual or sick leave, but shall be payable for any day on which
the employee, in accordance with the Corporation requirements, works or reports for work or allocation of work.
(H) No Reduction
An employee currently in receipt of a fares and travelling
time allowance which is in excess of the allowance contained
in this clause shall not have the current allowance reduced
until the job is completed or the employee is transferred to
another site.
SECTION FIVE — MISCELLANEOUS
CLAUSE 5.1 TRANSITIONAL ARRANGEMENTS
(A) Long Service Leave
Transition Arrangements
(i) Any qualifying service prior to 1 January 1998 for
the first qualifying period of long service leave in
relation to employees classified as wages or fixed
term shall be calculated on a 10 year qualifying period basis and all qualifying service after that shall
be calculated on a 7 year qualifying period basis.
(ii) Subject to subclause (K) of Clause 2.4 Long Service Leave, (i) and (ii) of this Part, employees who
resign or whose services are terminated other than
for misconduct, prior to completion of the full qualifying period for the first entitlement shall, subject to
having completed 7 years continuous service, be paid
pro rata long service leave.
(iii) Employees who, prior to the operative date of this
Agreement would have qualified for Long Service
Leave at 10 years service shall be entitled to take
pro-rata Long Service Leave at the completion of 7
years service subject to the provisions of Clause 2.4
of this Part.
(B) Adjustment of Leave Balances
Employees who were employed prior to 1 January 1998
under the Water Corporation (Salaries, Allowances and Conditions) Agreement 1996 shall have all leave balances other
than long service leave balances increased by a factor of 38/
37.5 to reflect the increase in standard weekly hours from
37.5 to 38 per week.
CLAUSE 5.2 TIME AND PAY RECORDS
(A) The Corporation shall keep or cause to be kept a time
and pay record showing—
(i) the name of each employee;
(ii) the nature of the work performed;
(iii) the hours worked each day; and
(iv) the pay, allowances and overtime paid to each employee.
Any system of automatic recording by means of machines
shall be deemed to comply with the provision to the extent of the information recorded.
(B) Contents of Pay Slips
(i) the name of the employee;
(ii) the classification of the employee in accordance with
this Agreement;
(iii) the date on which the payment to which the pay slip
relates is made;
(iv) the period of days to which the payment relates; and
(v) if the employee is paid at an hourly rate of remuneration—
(a) the ordinary hourly rate; and
(b) the number of hours in that period for which
the employee was employed at that rate; and
(c) the amount of the payment made at that rate;
(vi) if the employee is paid at another hourly rate of remuneration in addition to the ordinary hourly rate—
(a) that other rate, or those other rates, of remuneration;
(b) the number of hours in the period for which
the employee was employed at the other rate
or rates; and
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(c) the amount of the payment made at the other
rate or rates;
(vii) if the employee is paid at an annual rate of remuneration—that rate as at the latest date to which the
payment relates;
(viii) the gross amount of the payment;
(ix) the net amount of the payment; and
(x) any amount included in the net amount of the payment that is by way of an allowance;
(xi) the following details of each amount deducted from
the gross amount of the payment—
(a) the purpose of each deduction; or
(b) the name, or the name and number, of the fund
or account into which the amount of the deduction was paid;
(xii) in respect of any occupational superannuation fund
or scheme to which the employer made a contribution in respect of the employee in the period;
(a) the amount of the contribution; and
(b) the name of the fund or scheme.
(C) (i) The time and pay record will be produced for inspection by the Secretary or duly accredited official
of the organisations named as parties to this Agreement during the Corporation’s usual office hours
and when necessary the duly accredited official of
the relevant organisation may take a copy of the
record.
(ii) The organisations referred to in paragraph (i) of this
subclause shall—
(a) give prior notification to the Corporation on
when it proposes to inspect the record;
(b) not conduct interviews during normal working hours in circumstances which will result
in the Corporation’s business being unduly
interrupted or otherwise hampered; and
(c) treat with confidentiality any information obtained from time to time on pay records.
(iii) The Corporation’s office shall be deemed to be a
convenient place for the purposes of inspecting
records and if for any reason the time and pay record
is not available when the duly accredited official of
the relevant organisation calls to inspect it, the record
shall be made available for inspection at a mutually
convenient time at the Corporation’s office.
(iv) If the Corporation maintains a personal or other file
on an employee subject to the Corporation’s convenience, the employee shall be entitled to examine
all material maintained on that file.
CLAUSE 5.3 NOTIFICATION OF CHANGE
(A)(i) Where the Corporation has made a definite decision
to introduce major changes in production, programme, organisation, structure or technology that
are likely to have significant effects on employees
the Corporation shall notify the employees who may
be affected by the proposed changes and the relevant
organisation representing the employees.
(ii) For the purpose of this clause “significant effects”
include termination of employment; major changes
in the composition, operation or size of the Corporation’s workforce or in the skills required;
elimination or diminution of job opportunities, promotion opportunities or job tenure; the alteration of
hours of work; the need for retraining or transfer of
employees to other work or locations and restructuring of jobs. Provided that where this Agreement
makes provision for alteration of any of the matters
referred to in this clause an alteration shall be deemed
not to have significant effect.
(B) (i) The Corporation shall discuss with the employees
affected and the relevant organisations representing
the employees, inter alia, the introduction of the
changes referred to in subclause (A) of this clause
the effects the changes are likely to have on employees, measures to avert or mitigate the adverse effects
of such changes on employees and shall give prompt
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consideration to matters raised by the employees and/
or the relevant organisations representing the employees in relation to the changes.
(ii) The discussion shall commence as early as practicable after a firm decision has been made by the
Corporation to make the changes referred to in
subclause (A) of this clause, unless by prior arrangement the relevant organisations representing the
employees are represented on the body formulating
recommendations for change to be considered by
the Corporation.
(iii) For the purposes of such discussion the Corporation
shall provide to the employees concerned and the
relevant organisations representing the employees all
information about the changes, including the nature
of the changes proposed, the expected effects of the
changes on employees and any other matters likely
to affect employees. Provided that the Corporation
shall not be required to disclose confidential information, the disclosure of which would be harmful
to the Corporation’s interests.
CLAUSE 5.4 RIGHT OF ENTRY
(A) The Secretaries of the organisations named as parties to
this Agreement or duly authorised representatives, subject to
notification to the Corporation, have the right to enter the
Corporation’s premises during working hours, including meal
breaks, for the purpose of discussing with employees covered
by this Agreement the legitimate business of the respective
organisations or for the purpose of investigating complaints
concerning the application of this Agreement, but shall in no
way unduly interfere with the work of employees.
(B) Consistent with the terms of the Labour Relations Legislation Amendment Act 1997 and S.23(3)(c)(iii) of the
Industrial Relations Act a representative of the Union shall
not exercise the rights under this clause with respect to entering any part of the premises of the Corporation unless the
Corporation is the employer, or former employer of a member of the Union.
CLAUSE 5.5 COPIES OF AGREEMENT
(A) Every employee shall be entitled to have access to a
copy of this Agreement. Sufficient copies shall be made available by the Corporation for this purpose.
CLAUSE 5.6 DISPUTE RESOLUTION PROCEDURE
Unless otherwise agreed by the parties to this Agreement at
an enterprise or local level, the following procedure shall apply—
(A) (i) this procedure is entered into by all parties in the
interests of promoting a more open environment conducive of change. Parties to this procedure shall at
all levels regard any dispute raised as a matter of
importance;
(ii) this is not a procedure for the resolution of safety,
equal employment opportunity matters, or selection
and recruitment appeals; and
(iii) the parties to this Agreement shall take steps to jointly
notify all employees covered by this procedure of
its terms and obligations.
(B) Objective
The objective of the parties to this procedure is to avoid
industrial disputes and resolve issues by—
(i) providing a mutually satisfactory mechanism for
dealing with issues;
(ii) clearly identifying the issue/dispute; and
(iii) engaging expeditiously in—
(a) consultations and discussions; and/or
(b) negotiations; and
(iv) having regard to the rules of natural justice and by
abiding with the following procedure to facilitate an
early resolution at the local level or wherever is most
practical before an amicable settlement.
(C) Definitions
(i) An issue—is a difference of opinion between an employee or group of employees and management. It
shall include a disagreement, complaint or grievance
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raised in accordance with subclause (A) of this
clause.
(ii) A dispute—is an issue which cannot be resolved by
discussion between local management and employees.
(iii) Status quo is that which is the usual custom and practice applied to work arrangements.
(a) In the event of a dispute arising and this disputes settlement procedure being invoked by
either party, the status quo shall be maintained
pending resolution of the dispute by conciliation or arbitration.
(b) That in the event of a dispute over the facts of
what constitutes the status quo, the parties
shall—
(i) have discussions as soon as is practicable with a view
to reaching agreement on what is to apply pending
resolution of the dispute;
(ii) in the event of no agreement being reached in paragraph (i) the parties shall refer that matter to the
Australian/Western Australian Industrial Relations
Commission(s) for a conference, at which each party
may put its proposal for the interim arrangement to
apply on a without prejudice basis.
(D) Preliminary Stage
Any dispute or issue shall be dealt with in accordance with
the following procedure. At each stage discussion shall be
confined to the issue as first stated.
(i) Issue Resolution Stage
(a) Any employee or group of employees with a
grievance or complaint shall discuss it at a
local level with their immediate supervisor in
the first instance; provided that this does not
prevent a shop steward or union representative from directly approaching the immediate
supervisor on behalf of such employee(s) or
being present at such meeting and does not
prevent any employee of the Corporation from
being present on behalf of management.
(b) The supervisor or union representative shall
make any necessary enquiries and shall attempt to resolve the matter or provide an
answer, if not on the day the issue is raised,
then as soon as it is practical to do so.
(c) If any such issue requires time to provide an
answer, the supervisor or union representative
shall keep the employee(s) informed of the
progress, until an answer has been given.
(d) If the employee or group of employees continues to be aggrieved or the issue is still in
dispute, Stage 1 of the dispute resolution stage
shall be invoked.
(e) However, where the issue(s) has widespread
implication for the Corporations’ employees
represented by the union(s) concerned, Stage
2 of the dispute resolution stage shall be the
first step in the dispute settlement process.
(ii) Dispute Resolution Stage
Stage 1
(a) If an issue is unresolved after application of
Preliminary Stage and/or the employee(s) continue/s to be aggrieved, then the dispute shall
be submitted in writing to the Supervisor’s
Manager, and union official or representative,
within 5 working days excluding Saturdays,
Sundays and Public Holidays. Employees may
seek the advice of their shop steward/
workplace delegate/councillor at this stage if
they have not already done so.
(b) As soon as possible, but usually within 2 working days, excluding Saturdays, Sundays and
Public Holidays, of receipt of the document,
the Manager or nominated representative and/
or Union Representative shall convene a meeting with a view to making a decision as to the
action to be taken.
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(c) The employee’s union representative together
with another member of management may be
present. Each party is to be given prior notice
of who will be present at the meeting.
(d) The Manager or nominated representative
shall confirm the decision in writing to the
parties concerned.
(e) If the employee or relevant manager continues to be aggrieved or unreasonable delay on
the part of management or union representatives has resulted in Stage 1 not being
implemented or the issue is unresolved the
matter as first stated shall be referred in writing to the Manager responsible for Employee
Relations for the Corporation, or the relevant
Union Branch Secretary(s).
(iii) Stage 2
(a) On being notified of an unresolved issue/grievance the Manager specified in paragraph (e)
of Stage 1 shall arrange a meeting between
the State Secretary of the Union(s) or
nominee(s), the Union’s local representative
(if any), the appropriate Regional/Branch
Manager and appropriate local personnel.
(b) A meeting shall be arranged as soon as possible but normally within 3 working days of a
request by a party excluding Saturdays, Sundays and Public Holidays. Depending upon
the nature of the issue, an extension to the 3
day provision may be agreed between the parties.
(c) Each party shall be given reasonable notice
of the issues to be discussed or negotiated at
the meeting convened.
(d) If Stage 2 of the procedure is completed without the full resolution of the issue(s) the parties
may proceed to Stage 3.
(iv) Stage 3
Each party is free to refer any industrial matter to the Australian/ Western Australian Industrial Relations Commission
as appropriate. In keeping with the spirit of this procedure,
this would be after Stage 2 is completed.
CLAUSE 5.7 LEAVE RESERVED
It is the intention of the parties to vary this Agreement during its term to give effect to the results of—
(A) Review of Remote Location Conditions & Allowances
It is the intention of the parties to consolidate, where appropriate, remote location conditions and allowances in effect at
the operative date of this Agreement. The review shall commence as soon as practicable after the implementation of this
Agreement and, subject to agreement being reached between
the parties, the results of the review shall be implemented from
the beginning of the first pay period commencing on or after
1 July 1998.
CLAUSE 5.8 SALARY PACKAGING
(A) At the request of an employee and where agreed between the Corporation and an employee, the Corporation may
introduce salary packaging in lieu of pay rates prescribed in
Clause 2.2—Rates of Pay of Part B Pay and Allowances of
this Agreement and the terms and conditions of such a package shall not, when viewed objectively, be less favourable than
the entitlements otherwise available under this Agreement and
shall be subject to the following provisions—
(i) The Salary Package terms and conditions shall be in
writing and signed by both the Corporation and employee and shall detail the components of the total
salary package for the purpose of complying with
Clause 5.2 -Time and Pay Records of this Part .
(ii) A copy of the Salary Package shall be made available to the employee and a copy shall be open for
inspection by an accredited representative of the relevant union in accordance with Clause 5.4—Right
of Entry of this Part .
(iii) The Corporation must inform the employee in writing of how the benefits are costed in money terms.
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(iv) The salary package shall not increase the total cost
of employment.
(v) The employee shall be entitled to inspect details of
payments and transactions made under the terms of
the Salary Package.
(vi) (a) Subject to paragraph (vii) of this subclause
the configuration of the salary package shall
remain in force for the period agreed b e tween the Corporation and the employee; and
(b) where at the end of the agreed period the full
amount allocated to a specific benefit has not
been utilised, by agreement between the Corporation and the employee, any unused
amount may be carried forward to the next
period, or paid as a normal pay which shall be
subject to usual taxation requirements.
(vii) During the agreed period the Corporation or the employee may request a review of the package in the
event that its cost or benefits are materially affected
by changes in tax rulings or legislation. If agreement is unable to be reached the matter may be
referred to the Western Australian or Australian Industrial Relations Commission for conciliation and/
or arbitration.
CLAUSE 5.9 ADJUSTMENT OF ALLOWANCES
The allowances referred to in this clause shall be varied according to changes formally published in the public sector
from time to time.
(A) Living Away From Home and Travelling Allowances
(B) District Allowances
(C) Transfer/Disturbance Allowances
(D) Motor Vehicle Allowances
(F) Removal/Property Allowances
(G) Relieving Allowances.
CLAUSE 5.10 MONITORING AND IMPLEMENTATION
The parties agree to the formation of a joint forum to monitor the implementation of the new Agreement.
CLAUSE 5.11 PROTECTIVE CLOTHING
Employees engaged on work which requires the wearing of
protective clothing shall be provided with the necessary protective clothing. Any laundering costs associated with
protective clothing shall be at the expense of the Corporation.
SECTION SIX—APPENDICES
WATER CORPORATION INTERIM AGREEMENT 2000
SCHEDULE A—DISTRICT ELECTRICAL
TECHNICIANS
(A) Title
This Schedule shall be known as Schedule A—Engineering
Tradespersons (District Electrical Technicians) and comprises
conditions conferred by Order No. C 749 of 1990.
(B) Arrangement
(A) Title
(B) Arrangement
(C) Application and General Conditions of Employment
(D) Standby
(E) Pay
(F) Overtime
(G) Late Start
(H) Travelling Allowances
(I) Meal Allowances
(J) Assistants
(K) Telephones
(L) Vehicles
(M) Districts
(N) Date of Operation
(C) Application and General Conditions of Employment
The provisions of this Schedule shall apply to persons employed by the Corporation as Engineering Tradespersons
(District Electrical Technicians). The provisions of this Schedule shall apply in addition to the provisions of the Water
Corporation Interim Agreement 2000.
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(D) Standby
Engineering Tradespersons (District Electrical Technicians)
employed by the Corporation shall be rostered for standby
each alternate week to be available for out of hours duty for 7
days in accordance with a formal roster and payment for
standby shall be made in accordance with subclause (C) of
Clause 3.2—Overtime of Part A, Conditions of the Water
Corporation Interim Agreement 2000.
(E) Pay
In addition to the total weekly rate prescribed in Table (C)
of Clause 2.2—Rates of Pay of Part B Pay and Allowances of
the Water Corporation Interim Agreement 2000 for the classification Water Industry Engineering Tradesperson Level C8,
an all purpose payment equal to 25% of the total weekly rate
including tool allowance shall be paid to District Electrical
Technicians. Except as provided in Clause (D)—Standby and
Clause (F)—Overtime of this Schedule, such payment shall
be paid in recognition of all out of hours work.
(F) Overtime
In addition to the payment provided for in Clause (E)—
Pay, of this Schedule, overtime shall be paid in accordance
with Part A, Conditions of the Water Corporation Interim
Agreement 2000 where out of hours work is required and involves—
(i) installation work necessary to complete a construction project;
(ii) work not associated with a fault in an operating system provided the work is not a continuation of the
normal daily maintenance;
(iii) call-outs occurring on a non-standby week;
(iv) emergencies brought about by cyclone, flood or
storm or other similar occurrences; or
(v) call-outs occurring on a standby week for time in
excess of a 6 hour continuous period inclusive of
travelling time.
(G) Late Start
Notwithstanding the provisions of subclause (D) of Clause
3.2—Overtime, of Part A, Conditions of the Water Corporation Interim Agreement 2000 , all time worked after midnight
and prior to the commencement of the ordinary work of that
day shall be added to the usual commencing time of that day
to enable a late start for such employee and in any event, any
call-out after midnight shall entitle the employee to a minimum late start of 2 hours.
(H) Travelling Allowances
When a job necessitates an overnight stay away from headquarters, reimbursement shall be according to rates prescribed
in Clause 3.4—Living Away from Home & Travelling Allowances of Part A, Conditions of the Water Corporation Interim
Agreement 2000.
(I) Meal Allowances
The provisions of Clause 3.4—Living Away from Home &
Travelling Allowances of Part A, Conditions of the Water
Corporation Interim Agreement 2000 , shall apply in circumstances where the job does not involve an overnight stay.
(J) Assistants
Assistants shall be assigned on a needs basis determined by
the nature of the particular job. Any dispute shall be determined having regard for the provisions of the Occupational
Safety and Health Act 1994.
(K) Telephones
(i) The cost of new installations and/or new connections shall be met by the Corporation. District
Electrical Technicians shall be reimbursed costs associated with rental and Corporation business calls
in the manner applying generally to Corporation
employees.
(ii) Employees relieving as District Electrical Technicians shall be reimbursed costs of rental and business
calls proportionate to the duration of the relief.
(L) Vehicles
District Electrical Technicians shall be supplied suitable
vehicles which shall be equipped to a suitable standard agreed
to by the parties from time to time.
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(M) Districts
(i) District Electrical Technicians employed by the Corporation shall operate within districts identified by
the parties through an exchange of letters from time
to time for the purposes of allocating day to day routine maintenance.
(ii) Variations to the districts described in paragraph (i)
of this clause shall be by agreement between the
parties and shall be limited to such variations as are
needed due to changes in workload which may occur from time to time.
(iii) Call-outs on standby weeks shall be limited to those
districts identified by the standby roster.
(N) Date of Operation
This Schedule shall operate from the date of the Water Corporation Interim Agreement 2000.
WATER CORPORATION INTERIM AGREEMENT 2000
SCHEDULE B—MOBILE MECHANICAL FITTERS
(A) Title
This Schedule shall be known as Schedule B—Engineering
Tradespersons (Mobile Mechanical Fitters) and comprises
conditions conferred by Order No. C 380 of 1991.
(B) Arrangements
(A) Title
(B) Arrangement
(C) Application and General Conditions of Employment
(D) Date of Operation
(E) Pay
(F) Overtime
(G) Late Start
(H) Telephones
(C) Application and General Conditions of Employment
The provisions of this Schedule shall apply to persons employed by the Corporation as Engineering Tradespersons
(Mobile Mechanical Fitters). The provisions of this Schedule
shall apply in addition to the provisions of the Water Corporation Interim Agreement 2000.
(D) Date of Operation
This Schedule shall take effect from the operative date of
the Water Corporation Interim Agreement 2000.
(E) Pay
In addition to the appropriate total weekly pay prescribed
in Table (C) of Clause 2.2—Rates of Pay Part B, Pay and
Allowances of the Water Corporation Interim Agreement 2000
, an all purpose payment equal to 25% of the total weekly pay
including tool allowance shall be paid to Mobile Mechanical
Fitters. Except as provided in Clause (F)—Overtime of this
Schedule, such payment shall be in recognition of all out of
hours work.
(F) Overtime
In addition to the payment set out in Clause (E)—Pay of
this Schedule, overtime shall be paid in accordance with Part
A, Conditions of the Water Corporation Interim Agreement
2000 where out of hours work is required and involves—
(i) installation work necessary to complete a construction project;
(ii) work not associated with a fault in an operating system provided the work is not a continuation of the
normal maintenance programme;
(iii) emergencies brought about by cyclone, flood or other
similar occurrences; or
(iv) call-outs in excess of a 6 hour continuous period
inclusive of travelling time. In such a case, the whole
of the period worked, inclusive of travelling time,
shall be paid for in accordance with the overtime
provisions of the Water Corporation Interim Agreement 2000.
(G) Late Start
Notwithstanding the provisions of subclause (D) of Clause
3.2—Overtime of the Part A, Conditions of the Water Corporation Interim Agreement 2000 , all time worked after midnight
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and prior to the commencement of the ordinary work of that
day shall be added to the usual commencing time of that day
to enable a late start for such employee and in any event, any
call-out after midnight shall entitle the employee to a minimum late start of 2 hours. Such a late start shall be without
loss of pay.
(H) Telephones
(i) Where, at the commencement of the Water Corporation Interim Agreement 2000, the telephone rental
and business calls of an employee were being paid
for by the Corporation, that arrangement shall continue whilst the employment status of that employee
remains constant.
(ii) An employee relieving as a Mobile Mechanical Fitter shall be reimbursed pro-rata telephone rental for
the duration of such relief, where the employee being relieved has such rental reimbursed.
(iii) In any event, an employee shall be reimbursed the
cost of business calls.
(iv) Allocation of new installations and/or connections
paid for by the Corporation shall be at discretion of
the Corporation.
WATER CORPORATION INTERIM AGREEMENT 2000
SCHEDULE C—RANGERS
The provisions of the Water Corporation Interim Agreement
2000 apply to Rangers employed by the Corporation, except
where those provisions are inconsistent with this Schedule, in
which case the provisions of this Schedule shall apply.
(A) Hours
(i) An employee who is classified as a Ranger and paid
the rates prescribed for a Ranger in Table (B) of
Clause 2.2—Rates of Pay of Part B, Pay and Allowances of the Water Corporation Interim Agreement
2000, shall be available for duty as required on any
of the 7 days of the week.
(ii) In the absence of fixed hours of duty the Corporation may substitute the hours generally applying to
the majority of the workforce for timekeeping and
payroll purposes.
(B) Rostered Time Off
In each 14 day period a Ranger shall have one 12 hour period during the day and one 36 hour period (day/night/day)
rostered off duty.
(C) Public Holidays
(i) A Ranger required to work on a public holiday shall
be paid 8.5 hours, irrespective of actual time worked,
at double time and one half, or if the employee agrees
at time and one half and in addition be allowed to
take a day’s leave with pay on a day mutually agreed
between the employee and the Corporation.
(ii) For the purposes of this clause the hourly rate shall
be calculated by dividing the weekly pay rate by 38.
(D) Sick Leave
A Ranger shall have sick leave entitlements debited at the
rate of one eleventh of a fortnight for each day’s non-attendance on the grounds of personal ill health or injury.
(E) Special Provisions
(i) A Ranger shall be supplied with a house on site and
be required to live in it.
(ii) Power, water and fuels for cooking and heating shall
be supplied free of charge.
(iii) Telephone rental and calls within areas designated
by the Corporation shall be paid for by the Corporation.
(iv) A Ranger shall be provided with first aid training
and be appointed as First Aid Attendant in accordance with subclause (N) of Clause 2.2, Special Rates
and Provisions of Part B, Pay and Allowances of the
Water Corporation Interim Agreement 2000 .
(v) A Ranger shall be provided with a uniform as agreed
from time to time between the Corporation and the
relevant Union.
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(vi) A Ranger called out to work during the period
10:30pm to 5:30am shall not be required to perform
other than source operational duties for an equivalent period of that day.
(vii)
(a) In addition to the pay rates prescribed for a
Ranger in Table (B) of Clause 2.2- Rates of
Pay of Part B, Pay and Allowances of the Water
Corporation Interim Agreement 2000 , a
weekly loading of 25% of the pay shall be
payable for all purposes, including calculation of superannuation entitlements.
(b) The loading prescribed above shall be paid as
compensation for the absence of fixed hours
of duty.
(F) Ranger Harding Dam
An additional loading of 10% shall be paid on the rates prescribed in paragraph (vii)(a) of subclause (E), in lieu of the
time provisions set out in paragraph (vi) of subclause (E).
(G) Ranger Relieving at Another Dam
(i) Accommodation provided to a Ranger relieving at
another dam shall be of a standard agreed to from
time to time between the Corporation and the relevant Union.
(ii) An allowance equivalent to that prescribed in
subclause (V) of Clause 3.2—Overtime of Part A,
Conditions of the Water Corporation Interim Agreement 2000 shall be paid on the following basis—
(a) relief not involving an overnight stay—one allowance; or
(b) relief involving an overnight stay—three allowances.
(iii) In addition to any other provisions in this clause the
following provisions shall apply—
(a) When relief extends beyond 4 consecutive 24
hour periods a Ranger shall be allowed 8 hours
off duty without loss of pay for the purpose
of re-provisioning for the continuance of that
relief.
(b) The 8 hour period shall be allowed after each
4th day or by mutual agreement with the Corporation.
(c) For the purposes of this subclause the 8 hours
off duty does not break the continuity of the
relief.
WATER CORPORATION INTERIM AGREEMENT 2000
SCHEDULE D—APPRENTICES
(A) For the purposes of this Schedule, Tradespersons rate
means the rate of pay prescribed for an employee classified as
a Water Industry Tradesperson Level C10 in Table (C) of Clause
2.2—Rates of Pay of Part B, Pay and Allowances of the Water
Corporation Interim Agreement 2000 .
(B) The weekly pay for apprentices shall be a percentage of
a tradespersons rate according to the following—
Five-year term
%
First year
40
Second year
48
Third year
55
Fourth year
75
Fifth year
88
Four-year term
First year
42
Second year
55
Third year
75
Fourth year
88
Three and a half-year term
First six months
42
Next year
55
Next following year
75
Final year
88
Three-year term
First year
55
Second year
75
Third year
88
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(C) Tool Allowance
In addition to the pay rates prescribed in this schedule, apprentices shall be paid the appropriate tool allowance
prescribed in Clause 2.2—Rates of Pay of Part B, Pay and
Allowances of the Water Corporation Interim Agreement 2000.
(D) Minimum Wage
(i) No employee, 21 years of age or over shall be paid
less than the minimum weekly rate of pay for employees 21 or more years of age as prescribed by an
Order made under Section 15 of the Western Australian Minimum Conditions of Employment Act
1993 as the ordinary rate of pay in respect of the
ordinary hours of work prescribed by the Water Corporation Interim Agreement 2000, or in the case of
an adult apprentice, not less than 87.4% of the
tradespersons rate at C10, prescribed in paragraph
(A) of this schedule, whichever is the greater.
(ii) Where the minimum rate of pay is applicable that
rate shall be payable for public holidays, during annual leave, sick leave, long service leave and any
other paid leave prescribed by the Water Corporation Interim Agreement 2000.
WATER CORPORATION INTERIM AGREEMENT 2000
SCHEDULE E—PUMPERS NORTH WEST REGION
(A) Application and General Conditions of Employment
The provisions of the Water Corporation Interim Agreement
2000 shall apply to pumpers employed by the Corporation,
except where those provisions are inconsistent with this schedule, in which case the provisions of this schedule shall apply.
(B) Pay
In addition to the appropriate weekly pay prescribed in
Clause 2.2—Rates of Pay, Table (B) of Part B, Pay and Allowances of the Water Corporation Interim Agreement 2000
an allowance expressed as a percentage shall be paid in lieu of
all work performed outside designated ordinary hours of work.
(C) Hours
(i) An employee who is classified as a Pumper shall be
available for duty as required on any 7 days of the
week.
(ii) In the absence of fixed hours of duty the Corporation may substitute the hours generally applying to
the majority of the workforce for timekeeping and
payroll purposes.
(iii) Days in lieu of rostered days off and Public Holidays worked shall be taken by mutual arrangement
between the employee and the Corporation.
PART B—PAY AND ALLOWANCES
SECTION ONE—PRELIMINARY
Deleted
SECTION TWO — MONEY MATTERS
CLAUSE 2.1 GENERAL PAY INCREASE
An employee covered by this Agreement on the date on
which it comes into effect shall be entitled to an increase of
four percent on their then substantive base rate of pay, provided that—
(a) If such an employee qualifies, during the term of
this Agreement, to progress within any of the Schedules in Clause 2.2 Rates Of Pay of this Part, that
employee shall be entitled to be paid four percent
above the relevant rate of pay shown in the Schedules for the point to which they progress.
(b) If such an employee is promoted during the term of
this Agreement, that employee shall be entitled to
be paid four percent above the relevant rate of pay
shown in the above Schedules for the level or classification to which they are promoted.
(c) If such an employee is in receipt of higher responsibility allowance on the date on which this Agreement
comes into effect or subsequently becomes eligible
for higher responsibility allowance, the rate on which
that allowance is calculated shall be the relevant rate
shown in the above Schedules plus four percent.
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(d) A former employee whose fixed term contract expired prior to the date on which this Agreement
comes into effect and who was not offered a renewal
of that contract at that time, and who subsequently
rejoins the Corporation within six months of the
expiry of the former contract, is entitled to the four
percent increase.
(e) An employee covered by this Agreement on the date
on which it comes into effect whose fixed term contract subsequently expires and who is not offered a
renewal of that contract at that time, and who subsequently rejoins the Corporation within six months
of the expiry of the former contract, is entitled to the
four percent increase.
CLAUSE 2.2 RATES OF PAY
Subject to Clause 3.3—Leave Reserved of this Agreement
and Clause 3.1—Method of Payment of the Water Corporation Interim Agreement 2000, the rates of pay for employees
covered by this Agreement shall be according to the tables in
(A), (B), (C) and (D) hereunder.
(A) Annual Pay Rate Employees
Classification Pay Point
Annual Rate $ F/Night $
Level 8
Point 23
86,437
3313.91
Point 22
83,035
3183.47
Level 7
Point 21
75,394
2890.54
Point 20
72,890
2794.54
Level 6
Point 19
66,923
2565.76
Point 18
63,713
2442.69
Level 5
Point 17
57,493
2204.22
Point 16
54,789
2100.54
Level 4
Point 15
49,516
1898.39
Point 14
48,203
1848.05
Level 3
Point 13
45,236
1734.31
Point 12
43,476
1666.84
Level 2
Point 11
40,255
1543.35
Point 10
38,277
1467.50
Level 1
Point 9
35,105
1345.89
Point 8
33,677
1291.14
Point 7
31,383
1203.19
Point 6
28,225
1082.12
Point 5
25,852
991.14
Point 4
23,213
889.98
Point 3
20,294
778.08
Point 2
17,650
676.69
Point 1
15,355
588.71
Specified Callings
Level 2/4
5th Year
49,516
1898.39
Level 2/4
4th Year
48,203
1848.05
Level 2/4
3rd Year
43,476
1666.84
Level 2/4
2nd Year
40,255
1543.35
Level 2/4
1st Year
38,277
1467.50
(B) Water Industry Workers
Water
Annual
Rate per
Relativity Skill
Industry
Rate
f/n $
to TradesWorker
person
(%)
Band
Level 7.1
41,156
1577.88
132.5
Level 6.4
40,409
1549.23
130.0
Level 6.3
38,931
1492.58
125.0
E
Level 6.2
37,448
1435.72
120.0
Level 6.1
36,690
1406.65
117.5
Level 5.4
35,959
1378.64
115.0
Level 5.3
35,209
1349.89
112.5
D
Level 5.2
34,462
1321.24
110.0
Level 5.1
33,712
1292.50
107.5
Level 4.2
32,973
1264.17
105.0
C+
Level 4.1
32,235
1235.85
102.5
Level 3.2
31,493
1207.41
100.0
C
Level 3.1
30,942
1186.30
98.2
Level 2.4
30,693
1176.75
97.3
Level 2.3
30,021
1150.97
95.1
B
Level 2.2
29,370
1126.04
92.9
Level 2.1
28,889
1107.58
91.3
Level 1
28,678
1099.51
90.6
A
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(i) The base rates shown include the Government Water Supply, Sewerage & Drainage Wage Loading
previously prescribed as at 18 April 1990.
(C) Water Industry Engineering Tradespersons
Classification
Annual
F/Nightly
Rate $
Rate $
Level C13
25,602
981.55
Level C12
27,160
1041.28
Level C11
28,615
1097.07
Level C10
30,826
1181.84
Level C9
32,287
1237.85
Level C8
33,740
1293.56
Level C8.5
34,583
1325.90
Level C7
35,198
1349.46
Level C6
38,104
1460.86
Level C5
39,556
1516.56
Instrument/Electrical
Level DC10
34,711
1330.79
Level DC9
36,784
1410.26
Level DC 8
38,228
1465.64
Level DC 7
39,698
1521.97
Level DC 6
41,850
1604.50
Level DC 5
43,303
1660.21
(i) In addition to the above rates an employee classified
C13 to C7 or DC10 to DC7 inclusive, shall receive
an all purpose experience allowance of $12.55 per
week, payable after 1 year of service in the Water
Industry or the equivalent elsewhere in industry.
(D) Building Trades Employees
Classification
Annual
F/Nightly
Rate $
Rate $
Painter or signwriter
30,826
1181.84
on engagement
After 1 years service
31,185
1195.63
After 2 years service
31,473
1206.67
(E) Tool Allowance
(i) Engineering Trades
(a) Where the Corporation does not provide a
tradesperson or an apprentice with the tools
ordinarily required by that tradesperson or
apprentice in the performance of work as a
tradesperson or as an apprentice the Corporation shall pay a tool allowance of—
(i) $9.71 per week to such tradesperson or apprentice
(b) Any tool allowance paid pursuant to (a) shall
be included in, and form part of, the ordinary
weekly rate prescribed in Table (C) of this
clause.
(c) The Corporation shall provide for the use of
tradespersons or apprentices all necessary
power tools, special purpose tools and precision measuring instruments.
(d) A tradesperson or apprentice shall replace or
pay for any tools supplied by the Corporation
if lost through the negligence of the employee.
(ii) Building Trades
In addition to the rate of pay prescribed in Tables
(B) and (D) of this clause for a tradesperson bricklayer, carpenter, painter or signwriter or plasterer
such employee shall be paid a tool allowance as follows—
$ Per Week
(a) Tradesperson Bricklayer
13.40
(b) Carpenter and/or Joiner
18.70
(c) Painter or Signwriter
4.60
(d) Plasterer
15.40
(F) Leading Hands
An employee placed in charge of—
(i) for Metal Trades;
(a) 3 and not more than 10 other employees shall
be paid $17.52 per week extra.
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(b) more than 10 and not more than 20 other employees shall be paid $26.81 per week extra.
(c) more than 20 other employees shall be paid
$34.62 per week extra.
(ii) for Building Trades;
(a) 3 and not more than 10 other employees shall
be paid $27.02 per week extra.
(b) more than 10 and not more than 20 other employees shall be paid $36.00 per week extra.
(c) more than 20 other employees shall be paid
$45.07 per week extra.
CLAUSE 2.3 SPECIAL RATES AND PROVISIONS
(A) The following rates apply only to employees paid in
accordance with Tables (B), (C) and (D) of Clause 2.2—Rates
of Pay of this Part.
(B) Allowances not Cumulative
For the purposes of this clause, where more than one of the
disabilities entitling an employee to extra rates exists on the
same job, the Corporation shall be bound to pay only one
rate, namely the highest for the disabilities so prevailing. Provided that this subclause shall not apply to confined space,
dirt money, height money, hot work, wet work, first aid or
construction allowance the rates for which are cumulative.
(C) Asbestos
(i) An employee using materials containing asbestos or
working in close proximity to any employee using
such material shall be provided with and shall use
all necessary safeguards as required by the appropriate occupational health authority.
(ii) Where such safeguards include the mandatory wearing of protective equipment i.e. combination overalls
and breathing equipment of similar apparatus, any
such employee shall be paid 47 cents per hour extra
whilst so engaged.
(D) Bosun’s Chair Allowance
An employee required to work in a bosun’s chair or on a
single plank swing-scaffold shall be paid an additional 53 cents
per hour or part thereof.
(E) Cement, Lime Or Flyash
(i) An employee exposed to cement dust or powdered
lime, while spreading or mixing them, shall be paid
36 cents per hour extra.
(ii) Employees working with powdered lime are to be
supplied by the Corporation with adequate protective clothing.
(F) Closet Cleaning Allowance
(i) All employees called upon to clean closets, connected with septic tanks or sewerage shall receive
an allowance of 46 cents per closet per week.
(ii) For the purposes of this subclause 1 metre of urinal
shall count as one closet and three urinal stalls shall
count as one closet.
(iii) All such employees shall be supplied with rubber
gloves.
(G) Coffer Dams
Any employee doing coffer dam work not under air pressure shall be paid an all purpose allowance of $6.73 per week.
Where employees are doing such work under pressure a rate
shall be agreed between the parties.
(H) Confined Spaces
An employee working in a compartment, space or place the
dimensions of which necessitate working in an unusually
stooped or otherwise cramped position, or without proper
ventilation, shall be paid an allowance of 49 cents per hour
whilst so engaged.
(I) Chainmen And Meter Fitters’ Vehicle Allowance
A chainman or meter fitter who, in the course of his/her
duties, has to ride a motor cycle or drive a motor vehicle shall
be paid $8.19 per week extra.
(J) Construction Work Allowance
(i) All employees required to perform construction
work, as defined below, shall be paid an allowance
of $16.47 per week to compensate for disabilities
when actually engaged on construction work on site.
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(ii) “Construction Work” for the purpose of paragraph
(i) of this subclause hereof shall mean and include
all work performed on site on the construction, alteration, repair or maintenance of roads, reservoirs
and drainage works, pipelines, water and sewerage
mains and services. It shall not include the following classes of work—
(a) work in, around and/or adjacent to any office,
workshop, depot, yard, treatment works, nursery or other similar establishments where there
is access to reasonable amenities;
(b) work in, around and/or adjacent to pumping
stations for lessthan 2 hours;
(c) gardening operations; or
(d) driving vehicles, floats or fork lifts when that
driving is not directly associated with construction work (as defined) for less than 4
hours on the day.
(iii) Provided that employees who are engaged in the construction or alteration of any building, structure or
other civil engineering project which is carried out
in areas excluded in paragraph (ii)(a) and (b) of this
subclause shall be paid a construction allowance at
the rate of $8.23 per week.
(K) Dirt Money
An employee while engaged on work of an unusually dirty
nature shall be paid an extra 37 cents per hour.
(L) Electrical Licence Allowance
An Electronic Tradesperson, an Electrician—Special Class,
an Electrical Fitter and/or an Armature Winder or an Electrical Installer who holds and in the course of employment may
be required to use a current ‘A’ grade or ‘B’ grade licence
issued pursuant to the relevant Regulation in force on the 28th
day of February 1978 under the Electricity Act 1948 shall be
paid an allowance of $13.95 per week. Provided that an employee appointed to the DC classification structure as contained
in Table (C) of Clause 2.2—Rates of Pay of this Part shall not
receive this allowance as the pay rate contained in the DC
classification structure includes a component for license allowance.
(M) Explosive Powered Tools Allowance
An employee qualified in accordance with the laws and regulations of the State to operate explosive powered tools shall
be paid an allowance of 91 cents per day on which the employee uses such tools.
(N) First Aid Attendant
(i) An adequate first aid outfit shall be provided and
maintained by the Corporation in work areas.
(ii) An employee who is a qualified first aid attendant
and is appointed by the Corporation to carry out first
aid duties in addition to normal duties, shall be paid
an additional rate of $1.35 per day.
(iii) The name and where practicable the location of the
appointed first aid attendant shall be made known to
employees.
(O) Fluoride Allowance
An employee who is required to handle fluoride shall be
paid an allowance of $3.31 per week. This allowance shall
only be payable to an employee who was formerly covered
by the Government Water Supply (Kalgoorlie Pipeline) Award
No 15 of 1981, which has been cancelled.
(P) Fumes
An employee required to work in a place where fumes of
sulphur or acids or other offensive fumes are present shall be
paid an allowance of 36 cents for each hour worked.
(Q) Drivers Licenses
Initial issue or additional classifications of drivers licenses
required by the Corporation shall be paid for by the Corporation. In addition the Corporation shall allow the employee
sufficient time off with pay to take the requisite test.
(R) Height Money
An employee while working at a height of 9 metres or more
above the nearest horizontal plane shall be paid 37 cents per
hour extra.
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(S) Hot Bitumen
An employee handling hot bitumen or asphalt or dipping
materials in creosote shall be paid 48 cents per hour extra.
An employee shall be supplied with gloves and overalls and
with oil or other solvents suitable for the removal of the said
materials.
(T) Hotwork
An employee who works in a place where the temperature
has been raised by artificial means to between 46°C and 54°C
shall be paid 40 cents per hour or part thereof, and to more
than 54°C—49 cents per hour or part thereof, in addition to
any other amount prescribed for the employee elsewhere in
this Agreement. Where such work continues for more than 2
hours the employee shall be entitled to 20 minutes rest after
every 2 hours work without loss of pay, not including the special rate provided by this subclause.
(U) Pesticides
(i) An employee required to wear protective clothing
or equipment for the purposes of this subclause shall
be paid 46 cents per hour or part thereof while doing so.
(ii) An allowance is not payable under this subclause if
the appropriate Health Authority advises the Corporation in writing that protective clothing or equipment
is not necessary.
(iii) When the Corporation requires an employee to use
a pesticide it shall—
(a) Inform the employee of any known health
hazards involved; and
(b) Ascertain from the appropriate Health Authority whether and, if so, what protective clothing
or equipment should be worn during its use.
(iv) Pending advice from that Authority the Corporation
may require the pesticide to be used, provided that
the Corporation informs the employee of any safety
precautions specified by the manufacturer of the
pesticide and instructs the employee to follow those
precautions.
(v) The Corporation shall supply the employee with any
protective clothing or equipment required pursuant
to (iii) or (iv) of this subclause and, where necessary, instruct the employee in its use.
(V) Pneumatic Tools (Percussion)
Any employee actually working a pneumatic tool of the
percussion type shall be paid 34 cents per hour extra whilst so
engaged.
(W) Polychlorinated Biphenyls
Employees required to remove or handle equipment or fittings containing polychlorinated biphenyls (PCBs) for which
protective clothing must be worn shall, in addition to the rates
and provisions contained in this clause, be paid an allowance
of $1.40 per hour whilst so engaged.
(X) Sand Blasting
An employee sand blasting shall be paid an allowance of 48
cents per hour for each such hour.
(Y) Scrub Cutter Allowance
An employee required to use a scrub cutter shall be paid an
allowance of 46 cents per hour. No employee shall be required
to work for more than 50 consecutive minutes without a break
of 10 minutes, whilst so engaged.
(Z) Sewerage Work
(i) Sewerage maintenance employees, whilst engaged
in field work, shall be paid $23.88 per week to compensate for the disabilities and dirty work associated
with the work performed. This allowance is to be in
lieu of all other allowances contained within this
clause.
(ii) An employee on live sewer work shall be paid an
additional 32 cents per hour.
(iii) An employee (other than a sewerage maintenance
employee) who comes into contact with raw sewage
during the operation of cleaning out septic tanks,
sand pits, ripple chambers, suction chambers of sewerage pumping stations or in deragging of sewerage
pumps shall be paid $3.44 per day extra.
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(iv) An employee (other than a sewerage maintenance
employee) employed on offensive work in connection with working in or about old sewers or working
in ground where fumes arise from decomposed material or from any other cause shall be paid 25% of
the employee’s ordinary time rate extra.
(AA) Compressed Air Work
The following special rates shall be paid to employees engaged in construction work in compressed air—
Gauge Reading
Rates per hour
worked and spent in
compression and
decompression
0 to 34 KPa
$0.63
Over 35 and up to 65 KPa
$0.84
Over 65 and up to 100 KPa
$1.69
Over 100 and up to 170 KPa
$3.30
Over 170 and up to 225 KPa
$5.80
Over 225 and up to 275 KPa
$10.53
(BB) Slurry Work
A slurry refiller when so engaged shall not be entitled to
wet pay, but shall receive an additional $1.50 per day.
(CC) Shaft Sinking
Any sinker required to timber any shaft, drive or trench shall
be paid an additional 42 cents per day or part thereof.
(DD) Shotfirers Allowance
An employee being a permit holder, responsible for the
proper handling of explosives and the conducting of firing
shall be paid an allowance of $4.28 per shift.
(EE) Spray Painting
(i) Where the nature of the paint or substance used in
spraying is such that a respirator would be of little
or no practical use in preventing the absorption of
fumes or materials from substances used, an employee shall be paid an extra $1.12 per day.
(ii) Each employee applying paint by spraying, shall be
provided with full overalls, head covering and a respirator by the Corporation.
(iii) Lead paint shall not be applied by a spray to the
interior of any building.
(iv) No surface painted with lead paint shall be rubbed
down or scraped by a dry process.
(v) Width of brushes: Paint brushes shall not exceed 127
mm in width and no kalsomine brush shall be more
than 177.8 mm in width.
(vi) No employee shall be permitted to have a meal in
any paint shop or place where paint is stored or used.
(FF) Steam/Water Cleaning
An employee using a steam or water cleaning unit shall be
paid an allowance of 36 cents per hour whilst so engaged.
(GG) Toxic Substances
(i) An employee using toxic substances or materials of a
like nature shall be paid 49 cents per hour extra. An
employee working in close proximity to any employee
so engaged shall be paid 40 cents per hour extra.
(ii) For the purpose of this subclause toxic substances
shall include epoxy based materials and all materials which include or require the addition of a catalyst
hardener or reactive additives deemed (by mutual
agreement between the Corporation and the relevant
Union) to be materials of a similar relative toxicity
to epoxy resins.
(HH) Traffic Control
An employee who regulates and controls vehicular traffic
in thoroughfares shall receive an allowance of $1.62 per shift
above the employee’s usual rate.
(II) Underground Allowance
(i) An employee required to work underground on tunnelling or shaft sinking shall be paid an amount of
$1.62 per day or shift in addition to any other amount
prescribed for such employee elsewhere in this
Agreement. Where a shaft is to be sunk to a depth
greater than 6 metres the payment of the underground
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allowance shall commence from the surface. This
allowance shall not be payable to employees engaged
upon “cut and cover” work at a depth of 3.5 metres
or less or to employees in trenches or excavations.
(ii) “Shaft” means an excavation over 1.8 metres deep
with a cross sectional area of less than 13.4 square
metres.
(iii) “Tunnelling” shall include all work performed in a
tunnel until it is commissioned.
(JJ) Well Work
An employee required to enter a well 9 metres or more in depth
for the purpose, in the first instance, of examining the pump, or
any other work connected therewith, shall receive an amount of
$1.96 for such examination and 75 cents per hour extra thereafter for fixing, renewing or repairing such work.
(KK) Wet Places
(i) Any employee working in a wet place shall be paid
an allowance of $1.87 per day in addition to the employee’s ordinary rate, irrespective of the time
worked unless the employee’s classification expressly includes an allowance for wet pay.
(ii) A place shall be deemed to be wet when it is agreed
that water (other than rain) is continually dropping
from overhead to such an extent that it would saturate the clothing of an employee if the employee was
not provided with waterproof clothing or when the
water in the place where the employee is standing is
over 2.5 cm deep.
(iii) An employee shall be paid an allowance of 25% of
the employee’s ordinary rate where the Corporation
directs work to continue in the rain.
(iv) An employee required to work in a wet place or during wet weather shall be provided with rubber boots
and adequate waterproof clothing, including waterproof head covering so as to protect the employee
from getting wet. Such waterproof clothing and rubber boots shall be replaced as required, subject to
fair wear and tear in the service of the Corporation.
(LL) Workers Compensation Make Up Pay
(i) The Corporation shall pay an employee workers’
compensation make-up pay where the employee received an injury for which weekly payments of
compensation are payable by or on behalf of the Corporation pursuant to the provisions of the Workers’
Compensation and Rehabilitation Act 1981, as
amended from time to time.
(ii) “Workers’ compensation make-up pay” means a
weekly payment of an amount being the difference
between the weekly amount of compensation paid
to the employee pursuant to Workers’ Compensation and Rehabilitation Act and the employee’s
appropriate 38 hour rate, or where the incapacity is
for a lesser period than 1 week, the difference between the amount of compensation and the
employee’s 38 hour rate for that period.
(iii) The Corporation shall pay workers’ compensation
make-up pay during the incapacity of the employee
until such incapacity ceases or until the expiration
of a period of 26 weeks from the date of injury,
whichever event shall first occur.
(iv) The liability of the Corporation to pay workers’ compensation make-up pay in accordance with this clause
shall arise as at the date of the injury or accident in
respect of which compensation is payable. The termination of the employees employment for any
reason during the period of any incapacity shall in
no way affect the liability of the Corporation to pay
workers’ compensation make-up pay as provided in
this subclause.
(v) In the event that the employee receives a lump sum
in redemption of weekly payments under the Workers’ Compensation and Rehabilitation Act, the
liability of the Corporation to pay workers’ compensation make-up pay as herein provided shall cease
from the date of such redemption.
(vi) The Corporation may at any time apply to the Western Australian/Australian Industrial Relations
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Commission for exemption from the provisions of
this clause on the grounds that a workers’ compensation make-up pay scheme proposed and
implemented by the Corporation contains provisions
generally more favourable to the employees than the
provisions of this clause.
CLAUSE 2.4 ADJUSTMENT OF ALLOWANCES
Allowances prescribed in this Agreement will be varied to
reflect changes in relevant awards as described in Part A, Conditions Clause 1.4—Precedence Over Awards, subject to orders
of the Australian or Western Australian Industrial Relations
Commission, as and when they occur.
CLAUSE 2.5 HIGHER RESPONSIBILITY ALLOWANCE
(A) Employees Paid in Accordance with Clause 2.2—Rates
of Pay Table (A) of this Part—
(i) An employee who is requested by the Corporation
to act in a position which is classified higher than
the employee’s substantive position and who performs the full duties and accepts the full
responsibility of the higher position for a continuous period of 76 hours or more, shall, subject to the
provisions of this clause, be paid an allowance equal
to the difference between the employee’s own pay
rate and the pay rate the employee would receive if
the employee was appointed to the position in which
the employee is required to act.
(ii) Provided that where the hours of duty of an employee
performing shift work are greater than 7.6 hours per
day as provided for in Clause 3.3—Shift Work Allowance of Part A, Conditions of this Agreement the
allowance shall be payable after the completion of
38 consecutive working hours in the higher classified position. This period shall not include any time
worked as overtime.
(iii) Where the full duties of a higher position are temporarily performed by 2 or more employees they
shall each be paid an allowance based on the proportion of duties undertaken.
(iv) An employee who is requested to act in a higher
classified position but who is not required to carry
out the full duties of the position and/or accept the
full responsibilities, shall be paid such proportion
of the allowance provided for in paragraph (i) of this
subclause as the duties and responsibilities performed
bear to the full duties and responsibilities of the
higher position. Provided that the employee shall be
informed, prior to the commencement of acting in
the higher classified position of the duties to be carried out, the responsibilities to be accepted and the
allowance to be paid.
(v) The allowance paid may be adjusted during the period of higher duties.
(vi) Where an employee who has qualified for payment
of higher duties allowance under this clause is required to act in another position or other positions
classified higher than the employee’s own for periods less than 76 consecutive hours without any break
in acting service, such employee shall be paid a
higher duties allowance for such periods: provided
that payment shall be made at the highest rate the
employee has been paid during the term of continuous acting or at the rate applicable to the position in
which the employee is currently acting, whichever
is the higher.
(vii) Acting service with allowances for acting in offices
for the same classification or higher than the position during the 18 months preceding the
commencement of such acting shall aggregate as
qualifying service towards such an increase in the
allowance.
(viii) Where an employee who is in receipt of an allowance provided under this clause and has been so for
a continuous period of 12 months or more, proceeds
on—
(a) a period of normal annual leave; or
(b) a period of any other paid leave of absence of
not more than 4 weeks;
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the employee shall continue to receive the allowance for the period of leave: provided that this
subclause shall also apply to an employee who has
been in receipt of an allowance for less than 12
months if during the employee’s absence no other
employee acts in the position in which the employee
was acting immediately prior to proceeding on leave
and the employee resumes in the position immediately on return from leave.
(ix) For the purpose of this subclause the expression “normal annual leave” shall mean the annual period of
recreation leave as referred to in Clause 2.2—Annual Leave of Part A, Conditions of the Water
Corporation Interim Agreement 2000 and shall include any public holidays and leave in lieu accrued
during the preceding 12 months taken in conjunction with such annual recreation leave.
(x) Where an employee who is in receipt of an allowance granted under this clause proceeds on—
(a) a period of annual leave in excess of the normal; or
(b) a period of any other approved leave of absence of more than 4 weeks, the employee
shall not be entitled to receive payment of the
allowance for the whole or any part of the
period of such leave.
(B) Employees Paid in Accordance with Clause 2.2—Rates
of Pay Tables (B),(C) and (D) of this Part—
(i) An employee required by the Corporation to carry
out the duties and responsibilities of a higher level
job ranked at WIW Level 3 or C 10 and above shall
be paid the higher rate for the whole day or shift
during which such duties and skills are being exercised. Provided that an employee so engaged for less
than 2 hours shall be paid for the time actually
worked.
(ii) These arrangements shall apply where an individual
is covering a position vacant as a result of such things
as sickness, annual leave, long service leave, special
leave or the position is vacant because the normal
occupant is in another position on acting duty arrangements. Ordinarily this would be for a period of
no longer than 3 months and in any event no longer
than 6 months.
(iii) An employee who proceeds on annual leave shall
be paid at the rate the employee has received for the
greatest portion of the calendar month prior to taking the leave.
(iv) An employee who has been employed in 1 or more
positions each of which carries a higher rate than
the employee’s permanent classified rate for a continuous period of 12 months ending not earlier than
2 weeks before the day on which the employee commences long service leave or is paid pro rata long
service leave in accordance with Clause 2.4 of the
Water Corporation Interim Agreement 2000, the rate
which the employee has received for the greatest
portion of that 12 month period shall be the rate at
which the long service leave is paid.
CLAUSE 3.4 SIGNATORIES
Signed for and on behalf of the Corporation.
Sgd...............................................................
Acting Chief Executive Officer.
Dated: 9/1/01
Sgd...............................................................
Witness.
Dated: 9/1/01
Signed for and on behalf of the Community and Public Sector Union, WA Branch, Civil Service Assocation of Western
Australia Incorporated.
Sgd...............................................................
Dated: 8/1/01
Sgd...............................................................
Witness.
Dated: 5/1/01
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Signed for and on behalf of the Australian Liquor, Hospitality and Miscellaneous Workers Union(WA Branch).
Sgd...............................................................
Dated: 8/1/01
Sgd...............................................................
Witness.
Dated: 8/1/01
Signed for and on behalf of the Australian Workers Union.
Sgd...............................................................
Dated: 21/12/00
Sgd...............................................................
Witness.
Dated: 21/12/00

WESTERN AUSTRALIAN DEPARTMENT OF
TRAINING AND EMPLOYMENT PUBLIC SERVICE
AND GOVERNMENT OFFICERS’ ENTERPRISE
AGREEMENT 2000.
No. PSAAG 80 of 2000.
2001 WAIRC 01809
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CHIEF EXECUTIVE, DEPARTMENT
OF TRAINING AND EMPLOYMENT
-andTHE CIVIL SERVICE ASSOCIATION
OF
WESTERN
AUSTRALIA
INCORPORATED
CORAM
COMMISSIONER P E SCOTT
DELIVERED
TUESDAY, 16 JANUARY 2001
FILE NO
PSAAG 80 OF 2000
CITATION NO. 2001 WAIRC 01809
________________________________________________________________________

Result

Agreement registered

________________________________________________________________________

Order.
HAVING heard Ms J Caiacob on behalf of the Chief Executive,
Department of Training and Employment and Ms J van den
Herik on behalf of the Civil Service Association of Western
Australia (Incorporated), and by consent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT the Western Australian Department of Training
and Employment Public Service and Government Officers’ Enterprise Agreement 2000 in the terms of the
following schedule be registered on the 21st day of December 2000 and shall replace the Western Australian
Department of Training Public Service and Government
Officers’ Enterprise Agreement 1998 (No. PSA AG 12 of
1998), in respect of Public Service Officers employed at
the Western Australian Department of Training.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner,
Public Service Arbitrator.

Schedule.
PART 1—APPLICATION AND OPERATION OF
AGREEMENT
1.—TITLE
This Agreement will be called the Western Australian Department of Training and Employment Public Service and
Government Officers’ Enterprise Agreement 2000 and will
replace the Western Australian Department of Training and
Employment Public Service and Government Officers’ Enterprise Agreement 1998.
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2.—ARRANGEMENT
PART 1—APPLICATION AND OPERATION OF
AGREEMENT
1. TITLE
2. ARRANGEMENT
3. SCOPE
4. PARTIES BOUND
5. DEFINITIONS
6. NUMBER OF EMPLOYEES COVERED
7. NO FURTHER CLAIMS
8. TERM OF AGREEMENT AND RENEGOTIATION
9. RELATIONSHIP TO AWARDS
10. AVAILABILITY OF AGREEMENT
11. OBJECTIVES OF THE AGREEMENT
12. PAST PRODUCTIVITY
PART 2—DISPUTE RESOLUTION
13. CONSULTATION PROVISIONS
14. DISPUTE RESOLUTION PROCEDURE
PART 3—EMPLOYER AND EMPLOYEES’ DUTIES,
EMPLOYMENT RELATIONSHIP AND RELATED
ARRANGEMENTS
15. HIGHER DUTIES
16. CASUAL EMPLOYMENT
PART 4—WAGES AND RELATED MATTERS
17. SALARIES
18. SALARY PACKAGING
19. PAYMENT ARRANGEMENTS
20. REPAYMENTS OF OVERPAYMENTS
21. VARIATION OF ALLOWANCES
PART 5—HOUR OF WORK, BREAKS, OVERTIME,
SHIFT WORK AND WEEKEND WORK
22. HOURS OF WORK
23. FLEXITIME
PART 6—LEAVE OF ABSENCE AND PUBLIC HOLIDAYS
24. ANNUAL LEAVE
25. LONG SERVICE LEAVE
26. SICK LEAVE
27. FAMILY/CARER’S LEAVE
28. COMPASSIONATE LEAVE
29. SHORT LEAVE
30. CEREMONIAL/CULTURAL LEAVE
31. PUBLIC HOLIDAYS
32. CHRISTMAS CLOSEDOWN
33. PARENTAL LEAVE
34. EMERGENCY AND COMMUNITY SERVICE
LEAVE
35. ANNUAL LEAVE LOADING
36. SELF-FUNDED WORK BREAKS
PART 7—TRANSFERS, TRAVELLING AND WORKING AWAY FROM USUAL PLACE OF WORK
37. HOME BASED WORK
38. TRAVELLING ALLOWANCE
SCHEDULE A: SALARIES
SCHEDULE B: PRODUCTIVITY IMPROVEMENTS
SCHEDULE C: SIGNATORIES OF PARTIES TO
THE AGREEMENT
SCHEDULE D: ALPHABETICAL LISTING OF
PROVISIONS
3.—SCOPE
This Agreement will apply throughout the state of Western
Australia to Officers employed in the Western Australian Department of Training and Employment. This Agreement will
also apply to Officers on secondment to or in the College.
4.—PARTIES BOUND
The parties to this Agreement will be the Governing Council of the Western Australian Department of Training and
Employment, and the Civil Service Association of Western
Australia (Inc).
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5.—DEFINITIONS
The following terms will have the following meanings—
“Agreement”: means the Western Australian Department of Training and Employment Public Service and
Government Officers’ Enterprise Agreement 2000.
“Award”: means the Government Officers’ Salaries,
Allowances and Conditions Award 1989.
“College” means the Western Australian Department
of Training and Employment.
“Continuous service”: Any period of service between
the employee and employer under an unbroken contract
of employment, and includes any authorised unpaid or
paid absences.
“CSA”: means the Civil Service Association of Western Australia (Inc).
“Department”: means the Western Australian Department of Training and Employment.
“Employee”: for the purpose of this Agreement means,
someone who is referred to at Clause 3—Scope.
“Employer”: means the Governing Council of the
Western Australian Department of Training and Employment.
“Full-Time Officer”: A person employed to work 37
1/2 ordinary hours per week.
“Government”: means the Government of Western
Australia.
“GOSAC Award”: means the Government Officers’
Salaries Allowances & Conditions Award 1989.
“Managing Director” means the Managing Director
of the Western Australian Department of Training and
Employment, pursuant to section 46 of the Vocational
Education and Training Act 1996.
“Minister”: is the Minister of the Crown who is responsible for the administration of the employing agency.
“Officer”: means a Public Service Officer as defined
in the Public Sector Management Act 1994 or Government Officer as defined in the Industrial Relations Act
1979.
“Part-Time”: means regular and continuing employment for less than the ordinary hours for a “Full-Time
Officer”.
“Spouse”: means a husband or wife of an employee,
and includes a de facto spouse. For the purposes of Bereavement leave it includes a former spouse.
“Union”: means the Civil Service Association of Western Australia (Inc).
“WAIRC”: means the Western Australian Industrial
Relations Commission.
6.—NUMBER OF EMPLOYEES COVERED
At the date of registration of this Agreement the approximate number of employees covered by this Agreement is
(number).
7.—NO FURTHER CLAIMS
7.1 There will be no extra claims for salary adjustments other
than that which is provided by this Agreement for the duration of its term.
7.2 There will be no further claims on matters contained in
this Agreement for the duration of its term.
8.—TERM OF AGREEMENT AND RENEGOTIATION
8.1 This Agreement will operate on and from the date of
registration and will remain in force for two years.
8.2 Six (6) months prior to the date of expiration of this
Agreement, the parties will commence negotiation for its renewal or replacement.
8.3 The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that
the productivity targets attained under this Agreement continue and previous productivity improvements in the last
agreement are sustained, and changes to Award conditions
maintained, or changed by agreement.
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9.—RELATIONSHIP TO AWARDS
This Agreement will be read and interpreted wholly in conjunction with the Public Service Award 1992. This Agreement
will have precedence to the extent of any inconsistency. Where
the agreement is silent the relevant award will apply.
10.—AVAILABILITY OF AGREEMENT
Employees will have access to an electronic copy of this
agreement. Where electronic copies are unavailable, hard copies of the agreement will be provided.
11.—OBJECTIVES OF THE AGREEMENT
It is the shared objectives of the parties to—
Work towards alignment of conditions for all TAFE employees.
Meet the requirements of clients and students through the
provision of reliable, efficient and competitive services.
Achieve the Department’s mission and improve productivity and efficiency through identified improvements.
Achieve improvement and greater flexibility of working
patterns and arrangements.
Promote and facilitate enhanced employee relations and increased job satisfaction.
To facilitate a continued cooperative approach to the introduction of change.
This Agreement will operate as a contributive mechanism
to deliver a cost efficient Vocational Education and Training
service.
12.—PAST PRODUCTIVITY
This Agreement incorporates past productivity to the date
of registration.
PART 2—DISPUTE RESOLUTION
13.—CONSULTATION PROVISIONS
13.1 The parties acknowledge the need for a satisfactory
Departmental consultative procedure. Staff participation and
consultation is encouraged. The form of participation and consultation may vary at each workplace depending on individual
circumstances. The Department will establish its own structure and processes. However, the non-establishment of a
structure or process will not be used as a means to avoid requirement to consult.
13.2 Employees will be involved in broadly based representative consultative committees with structure and functions
determined by the Department.
13.3 Consultative committees will provide a forum for staff
and management to, where appropriate, seek the views of the
other and enter into meaningful discussions that may contribute towards outcomes, in relation to operational matters.
13.4 Representatives from the Union, where it has members at the workplace, will be invited to participate on
consultative committees.
13.5 The parties to this Agreement acknowledge that decision making continues to rest with the Department, which is
accountable to Government, through legislation, for the operation of its business.
14.—DISPUTE RESOLUTION PROCEDURE
14.1 In the event of a dispute arising in the workplace the
procedure to be followed to resolve the matter will be as follows—
14.1.1 The employee and their supervisor will meet and
confer on the matter; and
14.1.2 If the matter is not resolved at such a meeting,
the parties will arrange for further discussions
between the employee and his or her nominated
representative, if any, and more senior levels of
management.
14.1.3 If the matter is still unresolved a discussion will
be held between representatives of the Department or other representative of the employer and
the Union or other employee representative.
14.1.4 If the matter cannot be resolved it may be referred
to the WAIRC.
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14.2 While the parties attempt to resolve the matter work
will continue as normal unless an employee has a reasonable
concern about an imminent risk to his or her health and safety.
PART 3—EMPLOYER AND EMPLOYEES’ DUTIES,
EMPLOYMENT RELATIONSHIP AND RELATED
ARRANGEMENTS
15.—HIGHER DUTIES
15.1 An officer who undertakes duties of a higher classification for a period of 10 consecutive working days or more,
inclusive of public holidays, will be paid at the salary applicable to the higher level proportionate to the level of duties and
responsibilities assigned for the entire period of the higher
duties.
15.2 The higher rate of payment will apply to an officer
who proceeds on normal annual leave or any other approved
leave of absence of not more than four weeks provided that
the officer was in receipt of the additional payment for a continuous period of 12 months or more.
16.—CASUAL EMPLOYMENT
16.1 Casual employees may be employed for up to three
months in any period of engagement, provided that where
operationally necessary and in compliance with subclause 16.2
of this clause the period of engagement may be extended for
up to a period of a further three months.
16.2 All casual engagements shall be in accordance with
the following guidelines.
1· The type of employment involves specific workload
demands of a short term nature;
2· The job is a short term project of a finite nature;
3· To replace an employee during a short term approved
leave of absence.
PART 4—WAGES AND RELATED MATTERS
17.—SALARIES
17.1 Increases have been applied to the rates paid pursuant
to the Western Australian Department of Training Public Service and Government Officers’ Enterprise Agreement 1998 as
expressed in column A.
17.2 The rates in Column B will be paid effective from the
date of registration of the Agreement. The rates in column B
reflect a 1.5% increase for changes to award/employment conditions contained in this Agreement.
17.3 The rates in Column C will be paid from the first pay
period on or after 15 March 2001. The rates in Column C
reflect a 1.5% increase for changes to award/employment conditions contained in this Agreement.
17.4 The rates in Column D will be paid from the first pay
period on or after 15 March 2002. The rates in Column D
reflect a 3% increase, subject to Cabinet Standing Committee
on Labour Relations endorsement that the Productivity Improvement Plan targets have been achieved.
17.5 The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that
the productivity targets attained under this Agreement continue and previous productivity improvements in the last
agreement are sustained and changes to Award conditions
maintained, or changed by agreement.
18.—SALARY PACKAGING
18.1 An employee may, by agreement with the employer,
enter into a salary packaging arrangement in accordance with
the Western Australian Department of Training and Employment Flexible Remuneration Packaging Scheme or any similar
salary packaging arrangement offered by the employer.
18.2 Salary packaging is an arrangement whereby the entitlements under this agreement, contributing toward the Total
Employment Cost (as defined) of an employee, can be reduced by and substituted with another, or other benefits.
18.3 For the purpose of this clause, Total Employment Cost
(TEC) is defined as the cost of salary and other benefits aggregated to a total figure or TEC, less the cost of Compulsory
Employer Superannuation Guarantee contributions.
18.4 The TEC for the purposes of salary packaging, is calculated by adding—
18.4.1 The base salary;
18.4.2 Other cash allowances, eg. Annual leave loading;
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18.4.3 Non-cash benefits, eg superannuation, motor vehicles etc;
18.4.4 Any Fringe Benefit Tax liabilities currently paid;
and
18.4.5 Any shift or commuted allowance or variable
components, eg performance based incentives
(where they exist).
18.5 Where an employee enters into a salary packaging arrangement they will be required to enter into a separate written
agreement with the employer that sets out the terms and conditions of the agreement.
18.6 The salary packaging arrangement must be cost neutral in relation to the total cost to the employer.
18.7 The salary packaging arrangement must also comply
with relevant taxation laws and the employer will not be liable for the additional tax, penalties or other costs payable or
which may become payable by the employee.
18.8 In the event of any increase or additional payments of
tax or penalties associated with the employment of the employee of the provision of employer benefits under the salary
packaging agreement, such tax, penalties and any other costs
will be borne by the employee.
18.9 In the event of significant increases in Fringe Benefit
Tax liability or administrative costs relating to arrangements
under this clause, the employee may vary or cancel a salary
packaging arrangement.
18.10 The cancellation of salary packaging will not cancel
or otherwise affect the operation of this Agreement.
18.11 An employer will not unreasonably withhold agreement to salary packaging on request from an employee.
18.12 The Dispute Settlement Procedure contained in this
Agreement will be used to resolve any dispute arising from
the operations of this clause. Where such a dispute is not resolved, the matter may be referred to the WAIRC.
19.—PAYMENT ARRANGEMENTS
Salaries will be paid on a fortnightly basis directly into an
approved bank, building society or credit union nominated by
the employee.
20.—REPAYMENTS OF OVERPAYMENTS
20.1 Any salary overpayments will be repaid to the employer
within a reasonable period of time.
20.2 If agreement cannot be reached, the employer may
deduct the amount of overpayment over the same length of
time that the overpayments occurred, or up to 6 months, whichever period is less.
20.3 The employer may not deduct or require an employee
to repay an amount exceeding 20% of the employees’ net pay
in any one pay period.
20.4 On compassionate grounds, the Chief Executive may
allow an extended period for the repayment of overpayments.
21.—VARIATION OF ALLOWANCES
21.1 Wherever an award allowance is calculated by reference to a classification salary point, the parties agree that all
such allowances will be so varied by reference to the salary
provided by this agreement.
21.2 All such allowances will be applicable from the same
date as provided for any salary variation under this agreement.
PART 5—HOUR OF WORK, BREAKS, OVERTIME,
SHIFT WORK AND WEEKEND WORK
22.—HOURS OF WORK
Notwithstanding the prescribed hours of duty in clause 16
of the Award, the employer and an employee may agree to
vary the spread of hours during which the employee’s ordinary hours of work may be worked. Any agreement must be
voluntarily and genuinely made and an employee may not be
forced, coerced or intimidated into any such variation to the
spread of ordinary hours during which the hours of work may
be worked.
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23.—FLEXITIME
23.1 For the purpose of this clause, a settlement period will—
23.1.1 consist of 12 weeks;
23.1.2 have the required hours of duty of 450 hours;
and
23.1.3 commence at the beginning of a pay period.
23.2 Credit hours at any point within the settlement period
will not exceed 60 hours.
23.3 An officer may be allowed to clear flexi leave of a
maximum of 6 full days, or any combination of half days and
full days that does not exceed 6 full days in any settlement
period.
23.4 Full days of flexi leave may be taken in accordance
with Department policy.
23.5 Flexi-leave days may be taken consecutively during a
Christmas Closedown.
23.6 Notwithstanding subclause 23.3, in the case of a Christmas Closedown of 12 working days, where sufficient credit
hours are accrued, an employee may take seven consecutive
flexi-leave days. This subclause does not apply in the case of
a Christmas Closedown of less than 12 working days.
23.7 Credit hours to a maximum of thirty seven hours thirty
minutes will be allowed at the end of each settlement period
and will be carried forward to the next settlement period.
23.8 In the case of credit hours greater than thirty seven
hours thirty minutes gained in one settlement period, the hours
in excess of thirty seven hours thirty minutes will be lost.
PART 6—LEAVE OF ABSENCE AND PUBLIC
HOLIDAYS
24.—ANNUAL LEAVE
24.1 By written approval of the employer, accrued annual
leave may be paid out (equivalent benefit) instead of taken.
24.2 The paying out of accrued annual leave is not obligatory and is subject to agreement of both the employer and
employee.
24.3 Annual Leave Travel Concessions—Officers Stationed
in Remote Areas
24.3.1 Where an officer’s headquarters is situated in
District Allowance Areas 3,5,6 and in that portion of area 4 located north of 30° South Latitude,
as defined in Schedule D—District Allowance of
the Award, a travel concession to the value of return economy airfares to Perth or Geraldton will
be provided for the officer and his/her dependants when the officer travels from his/her normal
place of employment on Annual Leave.
24.3.2 The officer will only be entitled to the actual cost
of the travel, up to the value of return economy
airfares for the officer and his/her dependents to
Perth or Geraldton, whichever is the higher. The
employer will not reimburse the officer unless
the officer supplies evidence acceptable to the
employer of the actual cost of travel.
24.3.3 An officer is required to serve 12 months in these
areas before qualifying for travel concessions.
25.—LONG SERVICE LEAVE
25.1 Long service leave will be taken within three years of
it becoming due, at the convenience of the employer. Provided that the employer may approve the deferment of long
service leave in exceptional circumstances. Provided further
that such exceptional circumstances will include retirement
within five years of the date of entitlement.
25.2 Approval to defer the taking of long service leave may
be withdrawn or varied at any time by the employer giving
the officer notice in writing of the withdrawal or variation.
25.3 For the purposes of determining an employee’s long
service leave entitlement, the expression ‘continuous service’
does not include any period between the third anniversary date
of the employee having accrued an entitlement to long service leave, or a deferred commencing date approved by the
employer pursuant to subclause 27.1 and the date on which
the employee clears that entitlement.
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25.4 Accrued long service leave may be taken in periods of
not less than one day.
25.5 By written approval of the employer, accrued long service leave may be paid out (equivalent benefit) instead of taken.
25.6 The paying out of accrued Long Service Leave is not
obligatory and is subject to agreement of both the employer
and employee.
26.—SICK LEAVE
26.1 Sick leave entitlement
26.2 The sick leave provisions of the Public Service Award
will continue to apply, except that the Chief Executive may
approve further paid leave in exceptional circumstances.
27.—FAMILY/CARER’S LEAVE
27.1 An employee with responsibilities in relation to either
members of their family or members of their household who
need their care and support, is entitled to paid leave of up to 5
days per annum, to provide care and support for such persons
when they are ill.
27.2 Family/carer’s leave taken will be deducted from an
employee’s sick leave entitlements, provided that 10 days of
the employee’s sick leave entitlement credited in the current
year cannot be used for family/carer’s leave. Family/carer’s
leave is not cumulative from year to year.
27.3 Where family/carer’s leave is exhausted, an employee
may take unpaid carer’s leave by agreement with the employer.
27.4 The employee will if required by the employer establish, by production of medical evidence or statutory
declaration, the illness of the person concerned and that the
illness is such as to require care by another.
27.5 The employee will, wherever possible, give the employer notice prior to the absence of the intention to take such
leave.
27.6 For the purposes of this clause, a family member or
member of the employee’s household is one who is wholly or
partially dependent on the employee.
28.—COMPASSIONATE LEAVE
28.1 Subject to paragraph 28.2 hereof, an officer will be
entitled to paid compassionate leave of up to 2 days on the
death of a family member.
28.2 The Chief Executive may grant compassionate leave
on the death of a person other than a family member in personal and compassionate circumstances.
28.3 Compassionate leave will not be granted during a period of any other leave.
28.4 Payment for compassionate leave is to be made only
where the officer otherwise would have been on duty.
29.—SHORT LEAVE
The Award entitlement to short leave will no longer apply.
30.—CEREMONIAL/CULTURAL LEAVE
30.1 Ceremonial/Cultural Leave may be granted, to employees who have a ritual obligation to participate in ceremonial
activity which requires absence from work. Such leave will
also include leave to meet the employee’s custom and traditional laws.
30.2 An employee granted leave to participate in ceremonial, cultural or traditional law activities will have such leave
deducted from accrued annual leave or long service leave.
30.3 Leave without pay to participate in ceremonial, cultural or traditional law activities may be granted by the
employer.
31.—PUBLIC HOLIDAYS
31.1 The following days are paid public holidays; New Year’s
Day, Australia Day, Good Friday, Easter Monday, Anzac Day,
Foundation Day, Labour Day, Sovereign’s Birthday, Christmas Day and Boxing Day.
31.2 Whenever any of these days falls on a Saturday or a
Sunday, the holiday is observed on the next succeeding Monday, or in the case of Boxing Day falling on a Sunday or
Monday, on the next succeeding Tuesday.
31.3 There is no entitlement to any additional Public Service holidays in addition to those prescribed in this agreement.
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32.—CHRISTMAS CLOSEDOWN
32.1 The Department may observe a closedown over the
Christmas/New Year period.
32.2 The duration of the closedown will be at the discretion
of the Chief Executive but will not exceed 12 working days.
32.3 Employees will be required to take annual leave, long
service leave, rostered days off, time in lieu of overtime or
flexitime credit hours on the working days that the Department is closed down. The employee may elect which form of
leave is to be taken.
32.4 The Chief Executive will as soon as possible, in each
calendar year but not later than 30 June, advise employees of
the period of closedown and the number of working days involved.
32.5 When taking leave during the year employees must be
aware of the requirement to retain credits to cover the required
number of days over the compulsory close down period.
32.6 New employees, employees who have exhausted their
annual leave credits at the commencement of this Agreement,
or employees who have been granted approval to utilise all
leave credits will be entitled to take leave without pay or go
into debit to cover the amount of leave involved, provided a
refund is made by the employee, on termination, if credits to
the value of the leave taken in advance have not been accrued.
33.—PARENTAL LEAVE
Definitions
For the purpose of this clause, the following terms have the
following meanings—
“Adoption”: is the placement (including any initial temporary placement with a view to a permanent placement)
of a child who is less than 5 years of age, who is not the
natural or step-child of the employee or employee’s
spouse and who has not lived with the employee for longer
than 6 months.
“Adoption leave”: Unpaid parental leave of up to 12
months taken by either parent in connection with the adoption or placement of a child under the age of 5 years.
“Certification”—
(a) For the purposes of paternity leave means a
certificate from a registered medical practitioner which names the employee’s spouse,
states that she is pregnant, and the expected
date of birth.
(b) For the purpose of maternity leave means a
certificate from a registered medical practitioner stating that the employee is pregnant
and the expected date of birth.
(c) For the purpose of adoption leave and special
adoption leave means the requirements that
an employee must comply with before being
eligible for the entitlement.
The employee must produce to the employer—
a statement from an adoption agency or other appropriate body of the placement of the child for
adoption purposes; or
presumed date confirming that the employee or employee’s spouse is to have custody of the child
pending application for an adoption order.
“Child”: A person to whom an employee or employee’s spouse has given birth, or who is adopted by an
employee or employee’s spouse or who is placed with an
employee or employee’s spouse with a view to permanent adoption. This does not include a child or stepchild
of the employee or employee’s spouse who has previously lived with the employee for a period of 6 months
or more.
“Expected date of birth”: The day certified by a medical practitioner, to be the day on which the birth of the
child of the employee, or employee’s spouse is expected.
“Maternity leave”: Unpaid parental leave of up to 12
months taken by a female employee in connection with
her pregnancy, and the subsequent birth of a child.
“Parental leave”: Any period of maternity leave, paternity leave and/or adoption leave of up to 12 months taken
in connection with the birth or adoption of a child.
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“Paternity leave”: Unpaid parental leave of up to 12
months which is taken by a male employee in connection
with the birth or adoption of a child. Such an employee
is permitted to take one week of unpaid paternity leave
immediately after the birth or adoption of a child, in conjunction with any leave taken by his spouse.
33.1 Entitlement to parental leave
33.1.1 Employees are entitled to parental leave in connection with the birth or adoption of a child, in
accordance with this clause.
33.1.2 Parental leave only applies to part-time or full
time employees. Temporary full time or part-time
employees on fixed term contracts are only eligible for parental leave for the duration of their fixed
term contract of employment.
33.1.3 For female employees parental leave may, at the
employee’s discretion, commence prior to 6
weeks before the expected date of birth of the
child.
33.1.4 The minimum period of absence on maternity
leave will commence six weeks before the expected date of birth and end six weeks after the
day on which the birth has taken place, however
an employee may apply to the Chief Executive
to vary this period provided her application is supported by a certificate from a registered medical
practitioner indicating that the employee is fit to
continue or resume duty within this minimum
period.
33.2 Eligibility for parental leave
33.2.1 An employee must comply with the certification
and notice requirements to be entitled to parental
leave, unless these requirements are waived by
the employer.
33.2.2 Any entitlement to parental leave is reduced by
any amount of parental leave taken by the employee’s spouse in relation to the same child.
Parental leave is not to be taken simultaneously
by both parents, except during one week of paternity leave taken immediately after the birth or
adoption of a child.
33.3 Notice requirements
An employee is to give the employer at least 10 weeks written notice of the intention to take parental leave other than for
the purposes of adoption and of the expected duration of the
leave.
33.4 Transfer to a safe job
Where in the opinion of a registered medical practitioner
illness or risks arising out of the pregnancy or hazards connected with the work assigned to the employee make it
inadvisable for the employee to continue her present work,
she may be transferred to a safe job, at the rate and on the
conditions attached to that job or at the employee’s substantive level, whichever is the higher, until the employee
commences parental leave.
33.5 Variation and/or cancellation of parental leave period
33.5.1 The period of parental leave may be lengthened
or shortened by Agreement between the employer
and the employee, provided that the amount of
leave does not exceed the maximum allowed.
33.5.2 The employee must where practicable give the
employer 14 days written notice of any request
to vary the period of leave.
33.5.3 Parental leave applied for, but not commenced,
by an employee for any reason is cancelled. Reasons for cancellation include, but are not limited
to—
33.5.3(a) where a pregnancy terminates, other
than by the birth of a living child;
33.5.3(b) or where a planned adoption or placement of a child does not proceed.
33.5.3(c) An employee must notify the employer
of any change in certification details.
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33.6 Parental leave and sick leave
33.6.1 Where the pregnancy of an employee terminates
after 28 weeks, other than by the birth of a living
child, and the employee is not on parental leave,
she is entitled to sick leave in accordance with
Award entitlements.
33.6.2 An employee who suffers any illness or injury
related to her pregnancy and/or the birth whilst
on parental leave cannot utilise sick leave entitlements.
33.6.3 An employee may utilise sick leave entitlements
in accordance with clause 26.1—Sick Leave when
not on parental leave.
33.7 Special adoption leave
An employee is entitled to special unpaid adoption leave of
up to 2 days to attend any compulsory interviews, examinations or the like which are required by the adoption procedure.
33.8 Effect of parental leave on leave entitlements and employment
33.8.1 Any absence on parental leave will not break the
continuity of service.
33.8.2 However, absence on parental leave will not be
taken into account for the purpose of salary increment progression. Paid leave entitlements such
as annual leave, long service leave and public holidays will not accrue during any period of parental
leave.
33.8.3 An employee may, instead of or in conjunction
with parental leave, take annual leave or long service leave entitlements to which he or she is
entitled.
An employee proceeding on parental leave may elect to utilise—
33.8.3(a) accrued annual leave
33.8.3(b) accrued long service leave
for the whole or part of the period referred to in subclause
33.1 of this clause. The periods of leave referred to in paragraphs 33.8.3(a) and 33.8.3(b) of this subclause, which are
utilised, will be paid leave.
33.9 Replacement employees
33.9.1 Before the employer engages a replacement employee (including a temporarily promoted or
transferred employee), the employer must inform
that person of the temporary nature of the employment, and of the rights of the person on
parental leave who is being replaced.
33.9.2 The employer does not have to engage a replacement employee if one is not required.
33.10 Return to work after parental leave
33.10.1 An employee must confirm to the employer an
intention of returning to work prior to re-commencing work.
33.10.2 An employee returning to work from parental
leave is entitled to the position held immediately
before beginning parental leave. Where the employee was transferred to a safe job, the employee
is entitled to return to the position occupied immediately prior to transfer.
33.10.3 Where the position no longer exists, the employee
is entitled to the same classification and pay to
that of the employee’s former position, and for
which the employee is qualified and capable of
performing.
33.10.4 Where immediately before commencing parental leave, an employee was acting in a higher
position, or performing additional duties on a temporary basis, this subclause only applies in respect
of the position held by the employee immediately
before taking the acting or temporary position.
33.11 Termination of employment and parental leave
33.11.1 An employee may terminate his or her employment at any time during a period of parental leave,
by giving the employer the appropriate period of
notice detailed in the relevant award.
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33.11.2 The employer must not terminate an employee
or transfer them from their existing position on
the grounds of the employee’s parental leave application and/or absence on parental leave.
34.—EMERGENCY AND COMMUNITY SERVICE
LEAVE
34.1 Emergency Service Leave may be granted to an employee who is an active volunteer member of the—
• Western Australian State Emergency Service;
• Western Australian Bush Fire Brigade;
• St John Ambulance Brigade;
• Defence Force Reserves;
• Sea and rescue associations; or
• Other similar Authorities or bodies, recognised by
the Department.
to attend emergencies as declared by the recognised Authority or body provided that it does not interfere with essential
customer service and work requirements.
34.2 If an employee is an active member of a recognised
Authority or body they are to advise the Department of membership in writing at the commencement of employment or
membership in order to seek leave to attend emergencies.
34.3 The employer will be advised as soon as possible by
the employee, the emergency service or such other persons as
to the absence and, where possible, the expected duration of
the absence. Such advice will be provided within 24 hours of
the event or activity requiring the person’s absence.
34.4 The employee must complete a leave of absence form
immediately upon return to work.
34.5 The application form must be accompanied by a certificate from the emergency organisation certifying that the
employee was required for the specified period. If a certificate of attendance is not provided from the emergency service
organisation absence may be considered to be leave without
pay. If the absence is deemed to be leave without pay, any
adjustment in entitlements arising as a result of not proving a
certificate of service will be processed in the next scheduled
pay period.
34.6 An employee, who during the course of the emergency
volunteers their services to an emergency service organisation, will comply with subclauses 34.2 to 34.5 inclusive.
34.7 Such leave will not affect any continuity of service for
the purpose of higher duties arrangements or eligibility for
allowances.
34.8 An employee may be granted reasonable Community
Service Leave, subject to proof, to donate blood products to
the Red Cross Blood Bank.
35.—ANNUAL LEAVE LOADING
Annual leave loading provisions in the Public Service Award
1992 have been absorbed and no longer apply.
36.—SELF-FUNDED WORK BREAKS
36.1 Employees may receive 4 years salary over a period of
five years, with no attendance at work required in the fifth
year, in accordance with the Department’s Policy and Guidelines.
36.2 The employer and an employee may agree to enter into
any other similar arrangements involving different periods of
time, in accordance with the Policy and Guidelines.
PART 7: TRANSFERS, TRAVELLING AND WORKING
AWAY FROM USUAL PLACE OF WORK
37.—HOME BASED WORK
An employee may make application to the Department to
engage in home based work subject to the Department’s Home
Based Work policy.
38.—TRAVELLING ALLOWANCE
38.1 This clause replaces Clause 42.—Travelling Allowance
of the Public Service Award in their entirety.
38.2 An employee who travels on official business will be
reimbursed reasonable expenses on the basis of the production of receipts for reasonable expenses. Reasonable expenses
will include but not be limited to accommodation costs, purchase of meals as necessary, and cost of transport to destination.
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38.3 In addition to clause 38.2—Travelling Allowance above,
an employee will be reimbursed reasonable incidental expenses
such as train, bus and taxi fares, official telephone calls, laundry and dry cleaning expenses, on production of receipts.
38.4 If on account of lack of suitable transport facilities, an
employee necessarily engages reasonable accommodation for
the night prior to commencing travelling on early morning
transport the employee will be reimbursed the actual cost of
such accommodation.
38.5 Reimbursement of expenses will not be suspended
should an employee become ill whilst travelling, provided
leave for the period of such illness is approved in accordance
with provisions of Clause 26.1—Sick Leave of this Agreement, and the employee continues to incur accommodation,
meal and incidental expenses.
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38.6 Reimbursement claims for travelling in excess of 14
days in one month will not be passed for payment by a certifying employee unless the Chief Executive has endorsed the
account.
38.7 An employee who is relieving at or temporarily transferred to any place within a radius of fifty (50) kilometres
measured from the employee’s headquarters will not be reimbursed the cost of midday meals purchased, but an employee
travelling on duty within that area which requires absence from
the employee’s headquarters over the usual midday meal period will be, on the production of receipts, for each meal
necessarily purchased, provided that—
38.7.1 such travelling is not a normal feature in the performance of the employee’s duties; and
38.7.2 such travelling is not within the suburb in which
the employee resides.

SCHEDULE A: SALARIES
ENTERPRISE BARGAINING AGREEMENT 2000
SCHEDULE A
LEVEL

Column A—
Column B—
Current Annual
Date of
Salary Rates
Registration
1.5%

Column C—
Column D—
Annual Salary
Annual Salary
New Fortnightly as at First Pay New Fortnightly as at First Pay New Fortnightly
Rate
Period on or
Rate
Period on or
Rate
After March 15,
After March 15,
2001
2002
1.5%
3%*

LEVEL 1
Age 16
Age 17
Age 18
Age 19
Age 20
YEAR 1
YEAR 2
YEAR 3
YEAR 4
YEAR 5
YEAR 6
YEAR 7
YEAR 8
YEAR 9

12,900
15,075
17,585
20,355
22,858
25,110
25,883
26,656
27,423
28,196
28,968
29,857
30,471
31,380

13,094
15,301
17,849
20,660
23,201
25,487
26,271
27,056
27,834
28,619
29,403
30,305
30,928
31,851

501.99
586.62
684.30
792.09
889.49
977.12
1,007.20
1,037.28
1,067.13
1,097.21
1,127.25
1,161.85
1,185.74
1,221.11

13,290
15,531
18,117
20,970
23,549
25,869
26,665
27,462
28,252
29,048
29,844
30,759
31,392
32,328

509.52
595.42
694.56
803.97
902.83
991.78
1022.31
1052.84
1083.14
1113.67
1144.16
1179.28
1203.53
1239.43

13,689
15,997
18,660
21,599
24,255
26,645
27,465
28,286
29,099
29,920
30,739
31,682
32,334
33,298

524.80
613.29
715.40
828.09
929.92
1021.53
1052.98
1084.43
1115.63
1147.08
1178.49
1214.65
1239.63
1276.61

LEVEL 2
YEAR 1
YEAR 2
YEAR 3
YEAR 4
YEAR 5

32,468
33,302
34,179
35,105
36,074

32,955
33,802
34,692
35,632
36,615

1,263.45
1,295.91
1330.03
1,366.07
1,403.77

33,449
34,309
35,212
36,166
37,164

1282.40
1315.34
1349.98
1386.56
1424.83

34,453
35,338
36,268
37,251
38,279

1320.88
1354.80
1390.48
1428.15
1467.58

LEVEL 3
YEAR 1
YEAR 2
YEAR 3
YEAR 4

37,407
38,445
39,515
40,614

37,968
39,022
40,108
41,223

1,455.65
1,496.04
1,537.68
1,580.44

38,538
39,607
40,709
41,842

1477.48
1518.48
1560.74
1604.15

39,694
40,795
41,931
43,097

1521.81
1564.03
1607.56
1652.27

LEVEL 4
YEAR 1
YEAR 2
YEAR 3

42,120
43,301
44,516

42,752
43,951
45,184

1,639.05
1,685.00
1,732.28

43,393
44,610
45,861

1663.63
1710.28
1758.27

44,695
45,948
47,237

1713.54
1761.59
1811.02

LEVEL 5
YEAR 1
YEAR 2
YEAR 3
YEAR 4

46,855
48,437
50,080
51,785

47,558
49,164
50,831
52,562

1,823.30
1,884.86
1,948.80
2,015.15

48,271
49,901
51,594
53,350

1850.65
1913.14
1978.03
2045.38

49,719
51,398
53,141
54,951

1906.17
1970.53
2037.37
2106.74

LEVEL 6
YEAR 1
YEAR 2
YEAR 3
YEAR 4

54,526
56,390
58,305
60,338

55,344
57,236
59,180
61,243

2,121.81
2,194.35
2,268.87
2,347.98

56,174
58,094
60,067
62,162

2153.64
2227.26
2302.90
2383.20

57,859
59,837
61,869
64,027

2218.25
2294.08
2371.99
2454.69

LEVEL 7
YEAR 1
YEAR 2
YEAR 3

63,454
65,610
67,956

64,406
66,594
68,975

2,469.23
2,553.13
2,644.42

65,372
67,593
70,010

2506.27
2591.43
2684.09

67,333
69,621
72,110

2581.46
2669.17
2764.61

81 W.A.I.G.

LEVEL

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
Column A—
Column B—
Current Annual
Date of
Salary Rates
Registration
1.5%
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Column C—
Column D—
Annual Salary
Annual Salary
New Fortnightly as at First Pay New Fortnightly as at First Pay New Fortnightly
Rate
Period on or
Rate
Period on or
Rate
After March 15,
After March 15,
2001
2002
1.5%
3%*

LEVEL 8
YEAR 1
YEAR 2
YEAR 3

71,769
74,500
77,887

72,846
75,618
79,055

2,792.80
2,899.07
3,030.87

73,938
76,752
80,241

2834.69
2942.56
3076.34

76,156
79,054
82,648

2919.73
3030.84
3168.63

LEVEL 9
YEAR 1
YEAR 2
YEAR 3

82,117
84,975
88,234

83,349
86,250
89,558

3,195.48
3,306.69
3,433.51

84,599
87,543
90,901

3243.41
3356.30
3485.02

87,137
90,170
93,628

3340.71
3456.98
3589.57

CLASS 1
CLASS 2
CLASS 3
CLASS 4

93,162
98,090
103,016
107,945

94,559
99,561
104,561
109,564

3,625.28
3,817.05
4,008.74
4,200.54

95,978
101,055
106,130
111,208

3679.66
3874.30
4068.87
4263.55

98,857
104,086
109,314
114,544

3790.05
3990.53
4190.93
4391.46

32,468
34,179
36,074
38,445
42,120
44,516

32,955
34,692
36,615
39,022
42,752
45,184

1,263.45
1,330.03
1,403.77
1,496.04
1,639.05
1,732.28

33,449
35,212
37,164
39,607
43,393
45,861

1282.40
1349.98
1424.83
1518.48
1663.63
1758.27

34,453
36,268
38,279
40,795
44,695
47,237

1320.88
1390.48
1467.58
1564.03
1713.54
1811.02

OTHER
Job Skills Trainees 19,625
Under 21
16,593

19,919
16,842

763.68
645.70

20,218
17,095

775.14
655.38

20,825
17,607

798.39
675.04

LEVEL 2/4
YEAR 1 (2.1)
YEAR 2 (2.3)
YEAR 3 (2.5)
YEAR 4 (3.2)
YEAR 5 (4.1)
YEAR 6 (4.3)

* The payment of this increase is subject to the approval of the Cabinet Standing Committee on Labour Relations
SCHEDULE B: PRODUCTIVITY IMPROVEMENTS
PRODUCTIVITY IMPROVEMENT PLAN
Staff will actively participate in the development and implementation of a Productivity Improvement Plan/s (PIP/s) as
determined by the Chief Executive.
PIPs may be developed at the Department or work site level,
or any combination as determined by the Chief Executive.
The PIP/s may involve changes to work practices, but will
not involve changes to award/agreement/enterprise bargaining agreement employment conditions.
Subject to the approval of the Cabinet Standing Committee
on Labour Relations, a 3% pay increase will be paid to employees from the first pay period on or after 15 March 2002
for productivity improvements.
SCHEDULE C: SIGNATORIES OF PARTIES TO THE
AGREEMENT
The following signatories are authorised to sign this Agreement.
Signatories
.............Signed...............
Date 20/12/2000
Employer—
Mr Ian Hill, Chief Executive of the Western Australian
Department of Training and Employment
Signed for and on behalf of the Civil Service Association of
Western Australia (Inc) by
.............Signed...............
Date 20/12/2000
Common Seal
Mr Dave Robinson, Branch Secretary,
Civil Service Association WA Inc
SCHEDULE D: ALPHABETICAL LISTING OF
PROVISIONS
Annual Leave
Annual Leave Loading
Annual Leave Travel Concessions
Arrangement
Availability of Agreements
Casual Employment

Ceremonial/Cultural Leave
Christmas Closedown
Compassionate Leave
Consultation Provisions
Definitions
Dispute Resolution Procedure
Emergency and Community Service Leave
Flexitime
Higher Duties
Home Based Work
Hours of Work
Long Service Leave
No Further Claims
Number of Employees Covered
Objectives of the Agreement
Parental Leave
Parties Bound
Past Productivity
Payment Arrangements
Productivity Improvements
Public Holidays
Relationship to Awards/Agreements
Repayments of Overpayments
Salaries
Salary Packaging
Scope
Self Funded Work Breaks
Short Leave
Sick Leave and Family/Carer’s Leave
Signatories of Parties to the Agreement
Term of Agreement and Renegotiation
Title
Travelling Allowance
Variation of Allowances
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WEST PILBARA COLLEGE OF TAFE PUBLIC
SERVICE AND GOVERNMENT OFFICERS’
ENTERPRISE AGREEMENT 2000.
No. PSAAG 73 of 2000.
2001 WAIRC 01801
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
GOVERNING COUNCIL, WEST
PILBARA COLLEGE OF TAFE
-andTHE CIVIL SERVICE ASSOCIATION
OF
WESTERN
AUSTRALIA
INCORPORATED
CORAM
COMMISSIONER P E SCOTT
DELIVERED
TUESDAY, 16 JANUARY 2001
FILE NO
PSAAG 73 OF 2000
CITATION NO. 2001 WAIRC 01801
________________________________________________________________________

Result

Agreement registered

________________________________________________________________________

Order.
HAVING heard Ms J Caiacob on behalf of the Governing
Council, West Pilbara College of TAFE and Ms J van den
Herik on behalf of the Civil Service Association of Western
Australia (Incorporated), and by consent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT the West Pilbara College of TAFE Public Service and Government Officers’ Enterprise Agreement 2000
in the terms of the following schedule be registered on
the 21st day of December 2000 and shall replace the
Karratha College Public Service and Government Officers’ Enterprise Agreement 1998 (No. PSA AG 3 of 1998).
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner,
Public Service Arbitrator.

Schedule.
PART 1—APPLICATION AND OPERATION OF
AGREEMENT
1.—TITLE
This Agreement will be called the West Pilbara College of
TAFE Public Service and Government Officers’ Enterprise
Agreement 2000 and will replace the West Pilbara College of
TAFE Public Service and Government Officers’ Enterprise
Agreement 1998.
2.—ARRANGEMENT
PART 1—APPLICATION AND OPERATION OF
AGREEMENT
1. TITLE
2. ARRANGEMENT
3. SCOPE
4. PARTIES BOUND
5. DEFINITIONS
6. NUMBER OF EMPLOYEES COVERED
7. NO FURTHER CLAIMS
8. TERM OF AGREEMENT AND RENEGOTIATION
9. RELATIONSHIP TO AWARDS
10. AVAILABILITY OF AGREEMENT
11. OBJECTIVES OF THE AGREEMENT
12. PAST PRODUCTIVITY
PART 2—DISPUTE RESOLUTION
13. CONSULTATION PROVISIONS
14. DISPUTE RESOLUTION PROCEDURE
15. SUBSTANDARD PERFORMANCE
16. BREACHES OF DISCIPLINE
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PART 3—EMPLOYER AND EMPLOYEES’ DUTIES,
EMPLOYMENT RELATIONSHIP AND RELATED
ARRANGEMENTS
17. HIGHER DUTIES
18. CASUAL EMPLOYMENT
PART 4—WAGES AND RELATED MATTERS
19. SALARIES
20. SALARY PACKAGING
21. PAYMENT ARRANGEMENTS
22. REPAYMENTS OF OVERPAYMENTS
23. VARIATION OF ALLOWANCES
PART 5—HOUR OF WORK, BREAKS, OVERTIME,
SHIFT WORK AND WEEKEND WORK
24. HOURS OF WORK
25. FLEXITIME
PART 6—LEAVE OF ABSENCE AND PUBLIC HOLIDAYS
26. ANNUAL LEAVE
27. LONG SERVICE LEAVE
28. SICK LEAVE
29. FAMILY/CARER’S LEAVE
30. COMPASSIONATE LEAVE
31. SHORT LEAVE
32. CEREMONIAL/CULTURAL LEAVE
33. PUBLIC HOLIDAYS
34. CHRISTMAS CLOSEDOWN
35. PARENTAL LEAVE
36. EMERGENCY AND COMMUNITY SERVICE
LEAVE
37. ANNUAL LEAVE LOADING
38. SELF-FUNDED WORK BREAKS
PART 7—TRANSFERS, TRAVELLING AND WORKING AWAY FROM USUAL PLACE OF WORK
39. HOME BASED WORK
40. TRAVELLING ALLOWANCE
41. TRANSFER
SCHEDULE A: SALARIES
SCHEDULE B: PRODUCTIVITY IMPROVEMENTS
SCHEDULE C: SIGNATORIES OF PARTIES TO
THE AGREEMENT
SCHEDULE D: ALPHABETICAL LISTING OF
PROVISIONS
3.—SCOPE
This Agreement will apply throughout the state of Western
Australia to Officers employed in the West Pilbara College of
TAFE. This Agreement will also apply to Officers on secondment to or in the College.
4.—PARTIES BOUND
The parties to this Agreement will be the Governing Council of the West Pilbara College of TAFE, and the Civil Service
Association of Western Australia (Inc).
5.—DEFINITIONS
The following terms will have the following meanings—
“Agreement”: means the West Pilbara College of TAFE
Public Service and Government Officers’ Enterprise
Agreement 2000.
“Award”: means the Government Officers’ Salaries,
Allowances and Conditions Award 1989.
“College” means the West Pilbara College of TAFE.
“Continuous service”: Any period of service between
the employee and employer under an unbroken contract
of employment, and includes any authorised unpaid or
paid absences.
“CSA”: means the Civil Service Association of Western Australia (Inc).
“Department”: means the Western Australian Department of Training and Employment.
“Employee”: for the purpose of this Agreement means,
someone who is referred to at Clause 3—Scope.
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“Employer”: means the Governing Council of the West
Pilbara College of TAFE.
“Full-Time Officer”: A person employed to work 37
1/2 ordinary hours per week.
“Government”: means the Government of Western
Australia.
“GOSAC Award”: means the Government Officers’
Salaries Allowances & Conditions Award 1989.
“Managing Director” means the Managing Director
of the West Pilbara College of TAFE, pursuant to section
46 of the Vocational Education and Training Act 1996.
“Minister”: is the Minister of the Crown who is responsible for the administration of the employing agency.
“Officer”: means a Public Service Officer as defined
in the Public Sector Management Act 1994 or Government Officer as defined in the Industrial Relations Act
1979.
“Part-Time”: means regular and continuing employment for less than the ordinary hours for a “Full-Time
Officer”.
“Spouse”: means a husband or wife of an employee,
and includes a de facto spouse. For the purposes of Bereavement leave it includes a former spouse.
“Union”: means the Civil Service Association of Western Australia (Inc).
“WAIRC”: means the Western Australian Industrial
Relations Commission.
6.—NUMBER OF EMPLOYEES COVERED
At the date of registration of this Agreement the approximate number of employees covered by this Agreement is 2.
7.—NO FURTHER CLAIMS
7.1 There will be no extra claims for salary adjustments other
than that which is provided by this Agreement for the duration of its term.
7.2 There will be no further claims on matters contained in
this Agreement for the duration of its term.
8.—TERM OF AGREEMENT AND RENEGOTIATION
8.1 This Agreement will operate on and from the date of
registration and will remain in force for two years.
8.2 Six (6) months prior to the date of expiration of this
Agreement, the parties will commence negotiation for its renewal or replacement.
8.3 The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that
the productivity targets attained under this Agreement continue and previous productivity improvements in the last
agreement are sustained, and changes to Award conditions
maintained, or changed by agreement.
9.—RELATIONSHIP TO AWARDS
This Agreement will be read and interpreted wholly in conjunction with the Government Officers’ Salaries, Allowances
and Conditions Award 1989. This Agreement will have precedence to the extent of any inconsistency. Where the agreement
is silent the relevant award will apply.
10.—AVAILABILITY OF AGREEMENT
Employees will have access to an electronic copy of this
agreement. Where electronic copies are unavailable, hard copies of the agreement will be provided.
11.—OBJECTIVES OF THE AGREEMENT
It is the shared objectives of the parties to—
Work towards alignment of conditions for all TAFE employees.
Meet the requirements of clients and students through the
provision of reliable, efficient and competitive services.
Achieve the Department’s mission and improve productivity and efficiency through identified improvements.
Achieve improvement and greater flexibility of working
patterns and arrangements.
Promote and facilitate enhanced employee relations and increased job satisfaction.
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To facilitate a continued cooperative approach to the introduction of change.
This Agreement will operate as a contributive mechanism
to deliver a cost efficient Vocational Education and Training
service.
12.—PAST PRODUCTIVITY
This Agreement incorporates past productivity to the date
of registration.
PART 2—DISPUTE RESOLUTION
13.—CONSULTATION PROVISIONS
13.1 The parties acknowledge the need for a satisfactory
College consultative procedure. Staff participation and consultation is encouraged. The form of participation and
consultation may vary at each workplace depending on individual circumstances. The College will establish its own
structure and processes. However, the non-establishment of a
structure or process will not be used as a means to avoid requirement to consult.
13.2 Employees will be involved in broadly based representative consultative committees with structure and functions
determined by the College.
13.3 Consultative committees will provide a forum for staff
and management to, where appropriate, seek the views of the
other and enter into meaningful discussions that may contribute towards outcomes, in relation to operational matters.
13.4 Representatives from the Union, where it has members at the workplace, will be invited to participate on
consultative committees.
13.5 The parties to this Agreement acknowledge that decision making continues to rest with the College, which is
accountable to Government, through legislation, for the operation of its business.
14.—DISPUTE RESOLUTION PROCEDURE
14.1 In the event of a dispute arising in the workplace the
procedure to be followed to resolve the matter will be as follows—
14.1.1 The employee and their supervisor will meet and
confer on the matter; and
14.1.2 If the matter is not resolved at such a meeting,
the parties will arrange for further discussions
between the employee and his or her nominated
representative, if any, and more senior levels of
management.
14.1.3 If the matter is still unresolved a discussion will
be held between representatives of the College
or other representative of the employer and the
Union or other employee representative.
14.1.4 If the matter cannot be resolved it may be referred
to the WAIRC.
14.2 While the parties attempt to resolve the matter work
will continue as normal unless an employee has a reasonable
concern about an imminent risk to his or her health and safety.
15.—SUBSTANDARD PERFORMANCE
For the purposes of this clause the following definition will
apply—
Substandard performance: The performance of an employee is substandard if the employee does not, in the
performance of the functions that he or she is required to
perform, attain or sustain a standard that a person may
reasonably be expected to attain or sustain in the performance of his or her duties.
15.1 No employee shall be subject to the penalties of clause
15.2 unless a fair procedure is applied and decisions and processes incorporate the principles of natural justice and are free
from bias.
15.2 If, in accordance with the College’s substandard performance management policy, an employee is found by the
College to be performing at a substandard level, the College
may—
15.2.1 withhold an increment of remuneration otherwise
payable to that employee;
15.2.2 reduce the classification of that employee; or
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15.2.3 terminate the employment of that employee.
15.3 If an employee who has been subject to substandard
performance management is aggrieved by any resulting decision, he/she may appeal against that decision in the WAIRC.
16.—BREACHES OF DISCIPLINE
16.1 No employee shall be subject to the penalties of clause
16.2 unless a fair procedure is applied and decisions and processes incorporate the principles of natural justice and are free
from bias.
16.2 If, in accordance with the College’s disciplinary policy,
an employee is found by the College to have committed a
breach of discipline, the College may—
16.2.1 reprimand the employee;
16.2.2 transfer the employee to another public sector
agency or authority, with the consent of that
agency or transfer the employee to another position at the College at which the employee is
currently employed;
16.2.3 impose on the employee a fine not exceeding the
equivalent of five days pay that the employee
would have received immediately prior to the
breach of discipline finding;
16.2.4 reduce the monetary remuneration of the employee within the employee’s existing
classification;
16.2.5 reduce the level of classification of the employee;
16.2.6 dismiss the employee;
or, except where the employee is dismissed under subclause
16.2.6, take action under any two or more of the above subclauses.
16.3 If an employee who has been subject to disciplinary
action is aggrieved by a decision resulting from such action,
he/she may appeal against that decision to the WAIRC.
PART 3—EMPLOYER AND EMPLOYEES’ DUTIES,
EMPLOYMENT RELATIONSHIP AND RELATED
ARRANGEMENTS
17.—HIGHER DUTIES
17.1 An officer who undertakes duties of a higher classification for a period of 10 consecutive working days or more,
inclusive of public holidays, will be paid at the salary applicable to the higher level proportionate to the level of duties and
responsibilities assigned for the entire period of the higher
duties.
17.2 The higher rate of payment will apply to an officer
who proceeds on normal annual leave or any other approved
leave of absence of not more than four weeks provided that
the officer was in receipt of the additional payment for a continuous period of 12 months or more.
18.—CASUAL EMPLOYMENT
18.1 Casual employees may be employed for up to three
months in any period of engagement, provided that where
operationally necessary and in compliance with subclause 18.2
of this clause the period of engagement may be extended for
up to a period of a further three months.
18.2 All casual engagements shall be in accordance with
the following guidelines.
1 The type of employment involves specific workload
demands of a short term nature;
2 The job is a short term project of a finite nature;
3 To replace an employee during a short term approved
leave of absence.
PART 4—WAGES AND RELATED MATTERS
19.—SALARIES
19.1 Increases have been applied to the rates paid pursuant
to the West Pilbara College of TAFE Public Service and Government Officers’ Enterprise Agreement 1998 as expressed in
column A.
19.2 The rates in Column B will be paid effective from the
date of registration of the Agreement. The rates in column B
reflect a 1.5% increase for changes to award/employment conditions contained in this Agreement.
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19.3 The rates in Column C will be paid from the first pay
period on or after 15 March 2001. The rates in Column C
reflect a 1.5% increase for changes to award/employment conditions contained in this Agreement.
19.4 The rates in Column D will be paid from the first pay
period on or after 15 March 2002. The rates in Column D
reflect a 3% increase, subject to Cabinet Standing Committee
on Labour Relations endorsement that the Productivity Improvement Plan targets have been achieved.
19.5 The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that
the productivity targets attained under this Agreement continue and previous productivity improvements in the last
agreement are sustained and changes to Award conditions
maintained, or changed by agreement.
20.—SALARY PACKAGING
20.1 An employee may, by agreement with the employer,
enter into a salary packaging arrangement in accordance with
the West Pilbara College of TAFE Flexible Remuneration Packaging Scheme or any similar salary packaging arrangement
offered by the employer.
20.2 Salary packaging is an arrangement whereby the entitlements under this agreement, contributing toward the Total
Employment Cost (as defined) of an employee, can be reduced by and substituted with another, or other benefits.
20.3 For the purpose of this clause, Total Employment Cost
(TEC) is defined as the cost of salary and other benefits aggregated to a total figure or TEC, less the cost of Compulsory
Employer Superannuation Guarantee contributions.
20.4 The TEC for the purposes of salary packaging, is calculated by adding—
20.4.1 The base salary;
20.4.2 Other cash allowances, eg. Annual leave loading;
20.4.3 Non-cash benefits, eg superannuation, motor vehicles etc;
20.4.4 Any Fringe Benefit Tax liabilities currently paid;
and
20.4.5 Any shift or commuted allowance or variable
components, eg performance based incentives
(where they exist).
20.5 Where an employee enters into a salary packaging arrangement they will be required to enter into a separate written
agreement with the employer that sets out the terms and conditions of the agreement.
20.6 The salary packaging arrangement must be cost neutral in relation to the total cost to the employer.
20.7 The salary packaging arrangement must also comply
with relevant taxation laws and the employer will not be liable for the additional tax, penalties or other costs payable or
which may become payable by the employee.
20.8 In the event of any increase or additional payments of
tax or penalties associated with the employment of the employee of the provision of employer benefits under the salary
packaging agreement, such tax, penalties and any other costs
will be borne by the employee.
20.9 In the event of significant increases in Fringe Benefit
Tax liability or administrative costs relating to arrangements
under this clause, the employee may vary or cancel a salary
packaging arrangement.
20.10 The cancellation of salary packaging will not cancel
or otherwise affect the operation of this Agreement.
20.11 An employer will not unreasonably withhold agreement to salary packaging on request from an employee.
20.12 The Dispute Settlement Procedure contained in this
Agreement will be used to resolve any dispute arising from
the operations of this clause. Where such a dispute is not resolved, the matter may be referred to the WAIRC.
21.—PAYMENT ARRANGEMENTS
Salaries will be paid on a fortnightly basis directly into an
approved bank, building society or credit union nominated by
the employee.
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22.—REPAYMENTS OF OVERPAYMENTS
22.1 Any salary overpayments will be repaid to the employer
within a reasonable period of time.
22.2 If agreement cannot be reached, the employer may
deduct the amount of overpayment over the same length of
time that the overpayments occurred, or up to 6 months, whichever period is less.
22.3 The employer may not deduct or require an employee
to repay an amount exceeding 20% of the employees’ net pay
in any one pay period.
22.4 On compassionate grounds, the Managing Director may
allow an extended period for the repayment of overpayments.
23.—VARIATION OF ALLOWANCES
23.1 Wherever an award allowance is calculated by reference to a classification salary point, the parties agree that all
such allowances will be so varied by reference to the salary
provided by this agreement.
23.2 All such allowances will be applicable from the same
date as provided for any salary variation under this agreement.
PART 5—HOUR OF WORK, BREAKS, OVERTIME,
SHIFT WORK AND WEEKEND WORK
24.—HOURS OF WORK
Notwithstanding the prescribed hours of duty in clause 16
of the Award, the employer and an employee may agree to
vary the spread of hours during which the employee’s ordinary hours of work may be worked. Any agreement must be
voluntarily and genuinely made and an employee may not be
forced, coerced or intimidated into any such variation to the
spread of ordinary hours during which the hours of work may
be worked.
25.—FLEXITIME
25.1 For the purpose of this clause, a settlement period will—
25.1.1 consist of 12 weeks;
25.1.2 have the required hours of duty of 450 hours;
and
25.1.3 commence at the beginning of a pay period.
25.2 Credit hours at any point within the settlement period
will not exceed 60 hours.
25.3 An officer may be allowed to clear flexi leave of a
maximum of 6 full days, or any combination of half days and
full days that does not exceed 6 full days in any settlement
period.
25.4 Full days of flexi leave may be taken in accordance
with College policy.
25.5 Flexi-leave days may be taken consecutively during a
Christmas Closedown.
25.6 Notwithstanding subclause 25.3, in the case of a Christmas Closedown of 12 working days, where sufficient credit
hours are accrued, an employee may take seven consecutive
flexi-leave days. This subclause does not apply in the case of
a Christmas Closedown of less than 12 working days.
25.7 Credit hours to a maximum of thirty seven hours thirty
minutes will be allowed at the end of each settlement period
and will be carried forward to the next settlement period.
25.8 In the case of credit hours greater than thirty seven
hours thirty minutes gained in one settlement period, the hours
in excess of thirty seven hours thirty minutes will be lost.
PART 6—LEAVE OF ABSENCE AND PUBLIC
HOLIDAYS
26.—ANNUAL LEAVE
26.1 By written approval of the employer, accrued annual
leave may be paid out (equivalent benefit) instead of taken.
26.2 The paying out of accrued annual leave is not obligatory and is subject to agreement of both the employer and
employee.
26.3 Annual Leave Travel Concessions—Officers Stationed
in Remote Areas
26.3.1 Where an officer’s headquarters is situated in District Allowance Areas 3,5,6 and in that portion of
area 4 located north of 30° South Latitude, as
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defined in Schedule D—District Allowance of the
PSA/ Schedule G—District Allowance of the
GOSAC Award, a travel concession to the value
of return economy airfares to Perth or Geraldton
will be provided for the officer and his/her dependants when the officer travels from his/her
normal place of employment on Annual Leave.
26.3.2 The officer will only be entitled to the actual cost
of the travel, up to the value of return economy
airfares for the officer and his/her dependents to
Perth or Geraldton, whichever is the higher. The
employer will not reimburse the officer unless
the officer supplies evidence acceptable to the
employer of the actual cost of travel.
26.3.3 An officer is required to serve 12 months in these
areas before qualifying for travel concessions.
27.—LONG SERVICE LEAVE
27.1 Accrued long service leave may be taken in periods of
not less than one day.
27.2 By written approval of the employer, accrued long service leave may be paid out (equivalent benefit) instead of taken.
27.3 The paying out of accrued Long Service Leave is not
obligatory and is subject to agreement of both the employer
and employee.
28.—SICK LEAVE
28.1 Sick leave entitlement
28.2 The sick leave provisions of the GOSAC Awards will
continue to apply, except that the Managing Director may
approve further paid leave in exceptional circumstances.
29.—FAMILY/CARER’S LEAVE
29.1 An employee with responsibilities in relation to either
members of their family or members of their household who
need their care and support, is entitled to paid leave of up to 5
days per annum, to provide care and support for such persons
when they are ill.
29.2 Family/carer’s leave taken will be deducted from an
employee’s sick leave entitlements, provided that 10 days of
the employee’s sick leave entitlement credited in the current
year cannot be used for family/carer’s leave. Family/carer’s
leave is not cumulative from year to year.
29.3 Where family/carer’s leave is exhausted, an employee
may take unpaid carer’s leave by agreement with the employer.
29.4 The employee will if required by the employer establish, by production of medical evidence or statutory
declaration, the illness of the person concerned and that the
illness is such as to require care by another.
29.5 The employee will, wherever possible, give the employer notice prior to the absence of the intention to take such
leave.
29.6 For the purposes of this clause, a family member or
member of the employee’s household is one who is wholly or
partially dependent on the employee.
30.—COMPASSIONATE LEAVE
30.1 Subject to paragraph 30.2 hereof, an officer will be
entitled to paid compassionate leave of up to 2 days on the
death of a family member.
30.2 The Managing Director may grant compassionate leave
on the death of a person other than a family member in personal and compassionate circumstances.
30.3 Compassionate leave will not be granted during a period of any other leave.
30.4 Payment for compassionate leave is to be made only
where the officer otherwise would have been on duty.
31.—SHORT LEAVE
The Award entitlement to short leave will no longer apply.
32.—CEREMONIAL/CULTURAL LEAVE
32.1 Ceremonial/Cultural Leave may be granted, to employees who have a ritual obligation to participate in ceremonial
activity which requires absence from work. Such leave will
also include leave to meet the employee’s custom and traditional laws.
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32.2 An employee granted leave to participate in ceremonial, cultural or traditional law activities will have such leave
deducted from accrued annual leave or long service leave.
32.3 Leave without pay to participate in ceremonial, cultural or traditional law activities may be granted by the
employer.
33.—PUBLIC HOLIDAYS
33.1 The following days are paid public holidays; New Year’s
Day, Australia Day, Good Friday, Easter Monday, Anzac Day,
Foundation Day, Labour Day, Sovereign’s Birthday, Christmas Day and Boxing Day.
33.2 Whenever any of these days falls on a Saturday or a
Sunday, the holiday is observed on the next succeeding Monday, or in the case of Boxing Day falling on a Sunday or
Monday, on the next succeeding Tuesday.
33.3 There is no entitlement to any additional Public Service holidays in addition to those prescribed in this agreement.
34.—CHRISTMAS CLOSEDOWN
34.1 The College may observe a closedown over the Christmas/New Year period.
34.2 The duration of the closedown will be at the discretion
of the Managing Director but will not exceed 12 working days.
34.3 Employees will be required to take annual leave, long
service leave, rostered days off, time in lieu of overtime or
flexitime credit hours on the working days that the College is
closed down. The employee may elect which form of leave is
to be taken.
34.4 The Managing Director will as soon as possible, in
each calendar year but not later than 30 June, advise employees of the period of closedown and the number of working
days involved.
34.5 When taking leave during the year employees must be
aware of the requirement to retain credits to cover the required
number of days over the compulsory close down period.
34.6 New employees, employees who have exhausted their
annual leave credits at the commencement of this Agreement,
or employees who have been granted approval to utilise all
leave credits will be entitled to take leave without pay or go
into debit to cover the amount of leave involved, provided a
refund is made by the employee, on termination, if credits to
the value of the leave taken in advance have not been accrued.
35.—PARENTAL LEAVE
Definitions
For the purpose of this clause, the following terms have the
following meanings—
“Adoption”: is the placement (including any initial temporary placement with a view to a permanent placement)
of a child who is less than 5 years of age, who is not the
natural or step-child of the employee or employee’s
spouse and who has not lived with the employee for longer
than 6 months.
“Adoption leave”: Unpaid parental leave of up to 12
months taken by either parent in connection with the adoption or placement of a child under the age of 5 years.
“Certification”—
(a) For the purposes of paternity leave means a
certificate from a registered medical practitioner which names the employee’s spouse,
states that she is pregnant, and the expected
date of birth.
(b) For the purpose of maternity leave means a
certificate from a registered medical practitioner stating that the employee is pregnant
and the expected date of birth.
(c) For the purpose of adoption leave and special
adoption leave means the requirements that
an employee must comply with before being
eligible for the entitlement.
The employee must produce to the employer—
a statement from an adoption agency or other appropriate body of the placement of the child for
adoption purposes; or
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presumed date confirming that the employee or employee’s spouse is to have custody of the child
pending application for an adoption order.
“Child”: A person to whom an employee or employee’s spouse has given birth, or who is adopted by an
employee or employee’s spouse or who is placed with an
employee or employee’s spouse with a view to permanent adoption. This does not include a child or stepchild
of the employee or employee’s spouse who has previously lived with the employee for a period of 6 months
or more.
“Expected date of birth”: The day certified by a medical practitioner, to be the day on which the birth of the
child of the employee, or employee’s spouse is expected.
“Maternity leave”: Unpaid parental leave of up to 12
months taken by a female employee in connection with
her pregnancy, and the subsequent birth of a child.
“Parental leave”: Any period of maternity leave, paternity leave and/or adoption leave of up to 12 months taken
in connection with the birth or adoption of a child.
“Paternity leave”: Unpaid parental leave of up to 12
months which is taken by a male employee in connection
with the birth or adoption of a child. Such an employee
is permitted to take one week of unpaid paternity leave
immediately after the birth or adoption of a child, in conjunction with any leave taken by his spouse.
35.1 Entitlement to parental leave
35.1.1 Employees are entitled to parental leave in connection with the birth or adoption of a child, in
accordance with this clause.
35.1.2 Parental leave only applies to part-time or full
time employees. Temporary full time or part-time
employees on fixed term contracts are only eligible for parental leave for the duration of their fixed
term contract of employment.
35.1.3 For female employees parental leave may, at the
employee’s discretion, commence prior to 6
weeks before the expected date of birth of the
child.
35.1.4 The minimum period of absence on maternity
leave will commence six weeks before the expected date of birth and end six weeks after the
day on which the birth has taken place, however
an employee may apply to the Managing Director to vary this period provided her application is
supported by a certificate from a registered medical practitioner indicating that the employee is
fit to continue or resume duty within this minimum period.
35.2 Eligibility for parental leave
35.2.1 An employee must comply with the certification
and notice requirements to be entitled to parental
leave, unless these requirements are waived by
the employer.
35.2.2 Any entitlement to parental leave is reduced by
any amount of parental leave taken by the employee’s spouse in relation to the same child.
Parental leave is not to be taken simultaneously
by both parents, except during one week of paternity leave taken immediately after the birth or
adoption of a child.
35.3 Notice requirements
An employee is to give the employer at least 10 weeks written notice of the intention to take parental leave other than for
the purposes of adoption and of the expected duration of the
leave.
35.4 Transfer to a safe job
Where in the opinion of a registered medical practitioner
illness or risks arising out of the pregnancy or hazards connected with the work assigned to the employee make it
inadvisable for the employee to continue her present work,
she may be transferred to a safe job, at the rate and on the
conditions attached to that job or at the employee’s substantive level, whichever is the higher, until the employee
commences parental leave.
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35.5 Variation and/or cancellation of parental leave period
35.5.1 The period of parental leave may be lengthened
or shortened by Agreement between the employer
and the employee, provided that the amount of
leave does not exceed the maximum allowed.
35.5.2 The employee must where practicable give the
employer 14 days written notice of any request
to vary the period of leave.
35.5.3 Parental leave applied for, but not commenced,
by an employee for any reason is cancelled. Reasons for cancellation include, but are not limited
to—
35.5.3(a) where a pregnancy terminates, other
than by the birth of a living child;
35.5.3(b) or where a planned adoption or placement of a child does not proceed.
35.5.3(c) An employee must notify the employer
of any change in certification details.
35.6 Parental leave and sick leave
35.6.1 Where the pregnancy of an employee terminates
after 28 weeks, other than by the birth of a living
child, and the employee is not on parental leave,
she is entitled to sick leave in accordance with
Award entitlements.
35.6.2 An employee who suffers any illness or injury
related to her pregnancy and/or the birth whilst
on parental leave cannot utilise sick leave entitlements.
35.6.3 An employee may utilise sick leave entitlements
in accordance with clause 27.1—Sick Leave when
not on parental leave.
35.7 Special adoption leave
An employee is entitled to special unpaid adoption leave of
up to 2 days to attend any compulsory interviews, examinations or the like which are required by the adoption procedure.
35.8 Effect of parental leave on leave entitlements and employment
35.8.1 Any absence on parental leave will not break the
continuity of service.
35.8.2 However, absence on parental leave will not be
taken into account for the purpose of salary increment progression. Paid leave entitlements such
as annual leave, long service leave and public
holidays will not accrue during any period of
parental leave.
35.8.3 An employee may, instead of or in conjunction
with parental leave, take annual leave or long service leave entitlements to which he or she is
entitled.
An employee proceeding on parental leave may elect to
utilise—
35.8.3(a) accrued annual leave
35.8.3(b) accrued long service leave
for the whole or part of the period referred to in
subclause 35.1 of this clause. The periods of leave
referred to in paragraphs 35.8.3(a) and 35.8.3(b) of
this subclause, which are utilised, will be paid leave.
35.9 Replacement employees
35.9.1 Before the employer engages a replacement employee (including a temporarily promoted or
transferred employee), the employer must inform
that person of the temporary nature of the employment, and of the rights of the person on
parental leave who is being replaced.
35.9.2 The employer does not have to engage a replacement employee if one is not required.
35.10 Return to work after parental leave
35.10.1 An employee must confirm to the employer an
intention of returning to work prior to re-commencing work.
35.10.2 An employee returning to work from parental
leave is entitled to the position held immediately
before beginning parental leave. Where the
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employee was transferred to a safe job, the employee is entitled to return to the position
occupied immediately prior to transfer.
35.10.3 Where the position no longer exists, the employee
is entitled to the same classification and pay to
that of the employee’s former position, and for
which the employee is qualified and capable of
performing.
35.10.4Where immediately before commencing parental leave,
an employee was acting in a higher position, or
performing additional duties on a temporary basis, this subclause only applies in respect of the
position held by the employee immediately before taking the acting or temporary position.
35.11Termination of employment and parental leave
35.11.1 An employee may terminate his or her employment at any time during a period of parental leave,
by giving the employer the appropriate period of
notice detailed in the relevant award.
35.11.2 The employer must not terminate an employee
or transfer them from their existing position on
the grounds of the employee’s parental leave application and/or absence on parental leave.
36.—EMERGENCY AND COMMUNITY SERVICE
LEAVE
36.1 Emergency Service Leave may be granted to an Employee who is an active volunteer member of the—
* Western Australian State Emergency Service;
* Western Australian Bush Fire Brigade;
* St John Ambulance Brigade;
* Defence Force Reserves;
* Sea and rescue associations; or
* Other similar Authorities or bodies, recognised by
the College.
to attend emergencies as declared by the recognised Authority or body provided that it does not interfere with essential
customer service and work requirements.
36.2 If an employee is an active member of a recognised
Authority or body they are to advise the College of membership in writing at the commencement of employment or
membership in order to seek leave to attend emergencies.
36.3 The employer will be advised as soon as possible by
the employee, the emergency service or such other persons as
to the absence and, where possible, the expected duration of
the absence. Such advice will be provided within 24 hours of
the event or activity requiring the person’s absence.
36.4 The employee must complete a leave of absence form
immediately upon return to work.
36.5 The application form must be accompanied by a certificate from the emergency organisation certifying that the
employee was required for the specified period. If a certificate of attendance is not provided from the emergency service
organisation absence may be considered to be leave without
pay. If the absence is deemed to be leave without pay, any
adjustment in entitlements arising as a result of not proving a
certificate of service will be processed in the next scheduled
pay period.
36.6 An employee, who during the course of the emergency
volunteers their services to an emergency service organisation, will comply with subclauses 36.2 to 36.5 inclusive.
36.7 Such leave will not affect any continuity of service for
the purpose of higher duties arrangements or eligibility for
allowances.
36.8 An employee may be granted reasonable Community
Service Leave, subject to proof, to donate blood products to
the Red Cross Blood Bank.
37.—ANNUAL LEAVE LOADING
Annual leave loading provisions in the GOSAC Award have
been absorbed and no longer apply.
38.—SELF-FUNDED WORK BREAKS
38.1 Employees may receive 4 years salary over a period of
five years, with no attendance at work required in the fifth
year, in accordance with the College’s Policy and Guidelines.
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38.2 The employer and an employee may agree to enter into
any other similar arrangements involving different periods of
time, in accordance with the Policy and Guidelines.
PART 7: TRANSFERS, TRAVELLING AND WORKING
AWAY FROM USUAL PLACE OF WORK
39.—HOME BASED WORK
An employee may make application to the College to engage in home based work subject to the College’s Home Based
Work policy.
40.—TRAVELLING ALLOWANCE
40.1 This clause replaces Clause 42. —Travelling Allowance of the Government Officers’ Salaries, Allowances and
Conditions Award in its entirety.
40.2 An employee who travels on official business will be
reimbursed reasonable expenses on the basis of the production of receipts for reasonable expenses. Reasonable expenses
will include but not be limited to accommodation costs, purchase of meals as necessary, and cost of transport to destination.
40.3 In addition to clause 40.2—Travelling Allowance above,
an employee will be reimbursed reasonable incidental expenses
such as train, bus and taxi fares, official telephone calls, laundry and dry cleaning expenses, on production of receipts.
40.4 If on account of lack of suitable transport facilities, an
employee necessarily engages reasonable accommodation for
the night prior to commencing travelling on early morning
transport the employee will be reimbursed the actual cost of
such accommodation.
40.5 Reimbursement of expenses will not be suspended
should an employee become ill whilst travelling, provided
leave for the period of such illness is approved in accordance
with provisions of Clause 28.1—Sick Leave of this Agreement, and the employee continues to incur accommodation,
meal and incidental expenses.
40.6 Reimbursement claims for travelling in excess of 14
days in one month will not be passed for payment by a certifying employee unless the Managing Director has endorsed
the account.
40.7 An employee who is relieving at or temporarily transferred to any place within a radius of fifty (50) kilometres
measured from the employee’s headquarters will not be reimbursed the cost of midday meals purchased, but an employee
travelling on duty within that area which requires absence from
the employee’s headquarters over the usual midday meal period will be, on the production of receipts, for each meal
necessarily purchased, provided that—
40.7.1 such travelling is not a normal feature in the performance of the employee’s duties; and
40.7.2 such travelling is not within the suburb in which
the employee resides.
41.—TRANSFER
41.1 The College may transfer, at the same level of classification, an officer from one office, post or position within the
College to another such office, post or position, for which
that officer possesses the appropriate qualifications and skills,
provided the College considers it to be in its interests to do so.
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Such transfers include the transfer of an employee from one
campus of the College to another campus of the College.
41.2 The decision to transfer will be equitable and free from
bias.
41.3 If the College transfers an employee in accordance with
subclause 41.1 of this Clause it will comply with the following—
41.3.1 The transfer will be at the employee’s current classification level;
41.3.2 The transfer will not result in a loss of the employee’s continuity of service;
41.3.3 The transfer will not change the tenure of the
employee;
41.3.4 The College’s and employee’s needs will be taken
into account in the transfer decision. The employee’s needs include distance of new work site from
place of residence, skills, qualification and experience of the employee, requirement to undertake
training to perform the duties of the new position.
41.3.5 The employee will be notified of the transfer decision and arrangements. The College will give
the employee at least four weeks notice of intention to transfer.
41.3.6 Policies relating to transfer will be documented,
equitable, free from bias, applied consistently and
accessible to College employees.
41.3.7 The decisions and processes relating to transfer
will embody the principles of natural justice including access to documentation specifically
relating to the particular employee’s transfer, explanation as to the reasons for the transfer and
consultation with the employee where their input is taken into consideration;
41.3.8 The transfer decision will be capable of review;
and
41.3.9 The appropriate confidentiality will be observed.
41.4 The College must adhere to the Public Sector Standards in Human Resource Management standard regarding
transfer.
41.5 The College will act in accordance with the report and
implement any recommendations of a reviewer selected by
the Commissioner for Public Sector Standards to investigate
any suspected breach of standard in accordance with s.15 of
the Public Sector Management (Review Procedures) Regulations 1995.
41.6 If the College does not act in accordance with and implement the recommendations of the reviewer selected by the
Commissioner for Public Sector Standards, the College will
be in breach of the Agreement.
41.7 Should an application for a breach of the Public Sector
Standard relating to Transfer be lodged with the Managing
Director within 15 days of an employee being notified of a
decision to transfer and a review of the transfer be carried out,
the status quo will remain until such time as the reviewer has
made recommendations.

SCHEDULE A: SALARIES
ENTERPRISE BARGAINING AGREEMENT 2000
SCHEDULE A
LEVEL

LEVEL 1
Age 16
Age 17
Age 18
Age 19
Age 20

Column A—
Column B—
Current Annual
Date of
Salary Rates
Registration
1.5%

12,900
15,075
17,585
20,355
22,858

13,094
15,301
17,849
20,660
23,201

Column C—
Column D—
Annual Salary
Annual Salary
New Fortnightly as at First Pay New Fortnightly as at First Pay New Fortnightly
Rate
Period on or
Rate
Period on or
Rate
After March 15,
After March 15,
2001
2002
1.5%
3%*

501.99
586.62
684.30
792.09
889.49

13,290
15,531
18,117
20,970
23,549

509.52
595.42
694.56
803.97
902.83

13,689
15,997
18,660
21,599
24,255

524.80
613.29
715.40
828.09
929.92
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Column A—
Column B—
Current Annual
Date of
Salary Rates
Registration
1.5%
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Column C—
Column D—
Annual Salary
Annual Salary
New Fortnightly as at First Pay New Fortnightly as at First Pay New Fortnightly
Rate
Period on or
Rate
Period on or
Rate
After March 15,
After March 15,
2001
2002
1.5%
3%*

YEAR 1
YEAR 2
YEAR 3
YEAR 4
YEAR 5
YEAR 6
YEAR 7
YEAR 8
YEAR 9

25,110
25,883
26,656
27,423
28,196
28,968
29,857
30,471
31,380

25,487
26,271
27,056
27,834
28,619
29,403
30,305
30,928
31,851

977.12
1,007.20
1,037.28
1,067.13
1,097.21
1,127.25
1,161.85
1,185.74
1,221.11

25,869
26,665
27,462
28,252
29,048
29,844
30,759
31,392
32,328

991.78
1022.31
1052.84
1083.14
1113.67
1144.16
1179.28
1203.53
1239.43

26,645
27,465
28,286
29,099
29,920
30,739
31,682
32,334
33,298

1021.53
1052.98
1084.43
1115.63
1147.08
1178.49
1214.65
1239.63
1276.61

LEVEL 2
YEAR 1
YEAR 2
YEAR 3
YEAR 4
YEAR 5

32,468
33,302
34,179
35,105
36,074

32,955
33,802
34,692
35,632
36,615

1,263.45
1,295.91
1330.03
1,366.07
1,403.77

33,449
34,309
35,212
36,166
37,164

1282.40
1315.34
1349.98
1386.56
1424.83

34,453
35,338
36,268
37,251
38,279

1320.88
1354.80
1390.48
1428.15
1467.58

LEVEL 3
YEAR 1
YEAR 2
YEAR 3
YEAR 4

37,407
38,445
39,515
40,614

37,968
39,022
40,108
41,223

1,455.65
1,496.04
1,537.68
1,580.44

38,538
39,607
40,709
41,842

1477.48
1518.48
1560.74
1604.15

39,694
40,795
41,931
43,097

1521.81
1564.03
1607.56
1652.27

LEVEL 4
YEAR 1
YEAR 2
YEAR 3

42,120
43,301
44,516

42,752
43,951
45,184

1,639.05
1,685.00
1,732.28

43,393
44,610
45,861

1663.63
1710.28
1758.27

44,695
45,948
47,237

1713.54
1761.59
1811.02

LEVEL 5
YEAR 1
YEAR 2
YEAR 3
YEAR 4

46,855
48,437
50,080
51,785

47,558
49,164
50,831
52,562

1,823.30
1,884.86
1,948.80
2,015.15

48,271
49,901
51,594
53,350

1850.65
1913.14
1978.03
2045.38

49,719
51,398
53,141
54,951

1906.17
1970.53
2037.37
2106.74

LEVEL 6
YEAR 1
YEAR 2
YEAR 3
YEAR 4

54,526
56,390
58,305
60,338

55,344
57,236
59,180
61,243

2,121.81
2,194.35
2,268.87
2,347.98

56,174
58,094
60,067
62,162

2153.64
2227.26
2302.90
2383.20

57,859
59,837
61,869
64,027

2218.25
2294.08
2371.99
2454.69

LEVEL 7
YEAR 1
YEAR 2
YEAR 3

63,454
65,610
67,956

64,406
66,594
68,975

2,469.23
2,553.13
2,644.42

65,372
67,593
70,010

2506.27
2591.43
2684.09

67,333
69,621
72,110

2581.46
2669.17
2764.61

LEVEL 8
YEAR 1
YEAR 2
YEAR 3

71,769
74,500
77,887

72,846
75,618
79,055

2,792.80
2,899.07
3,030.87

73,938
76,752
80,241

2834.69
2942.56
3076.34

76,156
79,054
82,648

2919.73
3030.84
3168.63

LEVEL 9
YEAR 1
YEAR 2
YEAR 3

82,117
84,975
88,234

83,349
86,250
89,558

3,195.48
3,306.69
3,433.51

84,599
87,543
90,901

3243.41
3356.30
3485.02

87,137
90,170
93,628

3340.71
3456.98
3589.57

CLASS 1
CLASS 2
CLASS 3
CLASS 4

93,162
98,090
103,016
107,945

94,559
99,561
104,561
109,564

3,625.28
3,817.05
4,008.74
4,200.54

95,978
101,055
106,130
111,208

3679.66
3874.30
4068.87
4263.55

98,857
104,086
109,314
114,544

3790.05
3990.53
4190.93
4391.46

32,468
34,179
36,074
38,445
42,120
44,516

32,955
34,692
36,615
39,022
42,752
45,184

1,263.45
1,330.03
1,403.77
1,496.04
1,639.05
1,732.28

33,449
35,212
37,164
39,607
43,393
45,861

1282.40
1349.98
1424.83
1518.48
1663.63
1758.27

34,453
36,268
38,279
40,795
44,695
47,237

1320.88
1390.48
1467.58
1564.03
1713.54
1811.02

OTHER
Job Skills Trainees 19,625
Under 21
16,593

19,919
16,842

763.68
645.70

20,218
17,095

775.14
655.38

20,825
17,607

798.39
675.04

LEVEL 2/4
YEAR 1 (2.1)
YEAR 2 (2.3)
YEAR 3 (2.5)
YEAR 4 (3.2)
YEAR 5 (4.1)
YEAR 6 (4.3)

* The payment of this increase is subject to the approval of the Cabinet Standing Committee on Labour Relations
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SCHEDULE B: PRODUCTIVITY IMPROVEMENTS
PRODUCTIVITY IMPROVEMENT PLAN
Staff will actively participate in the development and implementation of a Productivity Improvement Plan/s (PIP/s)
as determined by the Managing Director.
PIPs may be developed at the College or Campus level, or
any combination as determined by the Managing Director.
The PIP/s may involve changes to work practices, but will
not involve changes to award/agreement/enterprise bargaining agreement employment conditions.
Subject to the approval of the Cabinet Standing Committee
on Labour Relations, a 3% pay increase will be paid to employees from the first pay period on or after 15 March 2002
for productivity improvements.
SCHEDULE C: SIGNATORIES OF PARTIES TO THE
AGREEMENT
The following signatories are authorised to sign this Agreement.
Signatories
.............Signed...............
Date 20/12/2000
Employer—
Peter Smith, Managing Director of West Pilbara College
of TAFE, on behalf of the Governing Council
Signed for and on behalf of the Civil Service Association of
Western Australia (Inc) by
.............Signed...............
Date 20/12/2000
Common Seal
Mr Dave Robinson, Branch Secretary,
Civil Service Association WA Inc
SCHEDULE D: ALPHABETICAL LISTING OF
PROVISIONS
Annual Leave
Annual Leave Loading
Annual Leave Travel Concessions
Arrangement
Availability of Agreements
Breaches of Discipline
Casual Employment
Ceremonial/Cultural Leave
Christmas Closedown
Compassionate Leave
Consultation Provisions
Definitions
Dispute Resolution Procedure
Emergency and Community Service Leave
Flexitime
Higher Duties
Home Based Work
Hours of Work
Long Service Leave
No Further Claims
Number of Employees Covered
Objectives of the Agreement
Parental Leave
Parties Bound
Past Productivity
Payment Arrangements
Productivity Improvements
Public Holidays
Relationship to Awards/Agreements
Repayments of Overpayments
Salaries
Salary Packaging
Scope
Self Funded Work Breaks
Short Leave
Sick Leave and Family/Carer’s Leave
Signatories of Parties to the Agreement
Substandard Performance
Term of Agreement and Renegotiation
Title
Transfer
Travelling Allowance
Variation of Allowances
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PUBLIC SERVICE
ARBITRATOR—
Awards/Agreements—
Variation of—
GOVERNMENT OFFICERS SALARIES,
ALLOWANCES AND CONDITIONS AWARD 1989.
No. PSAA3 of 1989.
2001 WAIRC 01873
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ALBANY PORT AUTHORITY AND
OTHERS, APPLICANTS
v.
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
THURSDAY, 25 JANUARY 2001
FILE NO
P 64 OF 2000
CITATION NO. 2001 WAIRC 01873
_________________________________________________________________________

Result

Award varied

_________________________________________________________________________

Order.
HAVING heard Ms A Davison on behalf of the applicant and
Mr G Wauhop and with him Mr J Dasey on behalf of the
respondent, and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—
THAT the Government Officers Salaries, Allowances
and Conditions Award 1989 be varied in accordance with
the following Schedule and that such variation shall have
effect on and from the 18th day of January 2001.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
Public Service Arbitrator.

Schedule.
1. Schedule I.—Clause 18.—Overtime: Delete Part 1—Out
of Hours Contact of this Schedule and insert the following in
lieu thereof—
PART I—OUT OF HOURS CONTACT
(Operative from 1st pay period commencing on or after
the 12th day of October 2000)
Standby
$5.82 per hour
On Call
$2.91 per hour
Availability
$1.45 per hour

GOVERNMENT OFFICERS (SOCIAL TRAINERS)
AWARD 1988.
No. PSAA20 of 1985
2001 WAIRC 01875
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
DISABILITY
SERVICES
COMMISSION, APPLICANT
v.
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
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DELIVERED
FILE NO
CITATION NO.
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THURSDAY, 25 JANUARY 2001
P 66 OF 2000
2001 WAIRC 01875

_________________________________________________________________________

Result

Award varied

_________________________________________________________________________

Order.
HAVING heard Ms A Davison on behalf of the applicant and
Mr G Wauhop and with him Mr J Dasey on behalf of the
respondent, and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—
THAT the Government Officers (Social Trainers) Award
1988 be varied in accordance with the following Schedule and that such variation shall have effect on and from
the 18th day of January 2001.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
Public Service Arbitrator.

Schedule.
1. Schedule B—Clause 22.—Overtime: Delete Part I—Out
of Hours Contact of this Schedule and insert the following in
lieu thereof—
PART I—OUT OF HOURS CONTACT
(Operative from 1st pay period commencing on or after
the 12th day of October 2000)
Standby
$5.82 per hour
On Call
$2.91 per hour
Availability
$1.45 per hour

GRAYLANDS SELBY-LEMNOS AND SPECIAL
CARE HEALTH SERVICES AWARD 1999.
No. PSAA1 of 1999.
2001 WAIRC 01874
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
METROPOLITAN HEALTH SERVICE
BOARD, APPLICANT
v.
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
THURSDAY, 25 JANUARY 2001
FILE NO
P 63 OF 2000
CITATION NO. 2001 WAIRC 01874
_________________________________________________________________________

Result

Award varied

_________________________________________________________________________

Order.
HAVING heard Ms A Davison on behalf of the applicant and
Mr G Wauhop and with him Mr J Dasey on behalf of the
respondent, and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—
THAT the Graylands Selby-Lemnos and Special Care
Health Services Award 1999 be varied in accordance with
the following Schedule and that such variation shall have
effect on and from the 18th day of January 2001.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
Public Service Arbitrator.
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Schedule.
1. Schedule H.—Overtime: Delete Part I—Out of Hours
Contact of this Schedule and insert the following in lieu
thereof—
PART 1—OUT OF HOURS CONTACT
(Operative from 1st pay period commencing on or after
the 12th day of October 2000)
Standby
$5.82 per hour
On Call
$2.91 per hour
Availability
$1.45 per hour
2. Schedule K—Diving, Flying and Seagoing Allowances:
Delete this Schedule and insert the following in lieu thereof—
(1) Diving—(Clause 33)
$4.66 per hour or part thereof.
(2) Flying—(Clause 34)
(a) Observation and photographic duties in fixed
wing aircraft—$8.61 per hour or part thereof.
(b) Cloud seeding and fire bombing duties, observation and photographic duties involving
operations in which fixed wing aircraft are
used at heights less than 304 metres or in
unpressurised aircraft at heights more than
3048 metres—$11.79 per hour or part thereof.
(c) When required to fly in a helicopter on fire
bombing duties, observation and photographic
duties or stock surveillance—$16.29 per hour
or part thereof.
(3) Sea Going Allowances (Clause 40)
(a) Victualling
(i) Government Vessel—meals on board
not prepared by a cook—$21.94 per
day.
(ii) Government Vessel—meals on board
are prepared by a cook—$16.51 per
day.
(iii) Non Government Vessel—$20.02 each
overnight period.
(b) Hard Living Allowance—45 cents per hour
or part thereof.
The allowances prescribed in this schedule shall apply from
the 1st pay period commencing on or after the 12th day of
October 2000 and shall be varied in accordance with any
movement in the equivalent allowances in the Public Service
Award 1992.

PUBLIC SERVICE AWARD 1992.
No. PSAA4 of 1989.
2001 WAIRC 01876
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ABORIGINAL
AFFAIRS
DEPARTMENT AND OTHERS,
APPLICANTS
v.
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
THURSDAY, 25 JANUARY 2001
FILE NO
P 65 OF 2000
CITATION NO. 2001 WAIRC 01876
_________________________________________________________________________

Result

Award varied

_________________________________________________________________________

Order.
HAVING heard Ms A Davison on behalf of the applicant and
Mr G Wauhop and with him Mr J Dasey on behalf of the
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respondent, and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—
THAT the Public Service Award 1992 be varied in accordance with the following Schedule and that such
variation shall have effect on and from the 18th day of
January 2001.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
Public Service Arbitrator.

Schedule.
1. Schedule H.—Overtime: Delete Part I—Out of Hours
Contact of this Schedule and insert the following in lieu
thereof—
PART I—OUT OF HOURS CONTACT
(Operative from 1st pay period commencing on or after
the 12th day of October 2000)
Standby
$5.82 per hour
On Call
$2.91 per hour
Availability
$1.45 per hour

AWARDS/AGREEMENTS—
Variation of—
ELECTRICAL TRADES (SECURITY ALARMS
INDUSTRY) AWARD.
No. 27 of 1979.
2000 WAIRC 01610
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
COMMUNICATIONS, ELECTRICAL,
ELECTRONIC,
ENERGY,
INFORMATION,
POSTAL,
PLUMBING,
AND
ALLIED
WORKERS UNION OF AUSTRALIA,
ENGIN & ELECT DIV, WA BRANCH,
APPLICANT
v.
WORMALD SECURITY CONTROLS
& OTHERS, RESPONDENT
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
FRIDAY, 15 DECEMBER 2000
FILE NO/S
APPLICATION 1282 OF 2000
CITATION NO. 2000 WAIRC 01610
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Award varied
Mr C Young
Mr D Sproule

_______________________________________________________________________________

Order.
HAVING HEARD Mr C Young on behalf of the Applicant
and Mr D Sproule on behalf of the Respondents, and by consent, the Commission, being satisfied that the claim complies
with the terms of the General Order of the Commission No.
654 of 2000, dated 17 July 2000, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders—
THAT the Electrical Trades (Security Alarms Industry) Award No. 27 of 1979 be varied in accordance with
the following Schedule and that such variation shall have
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effect from the beginning of the first pay period commencing on or after the 8th day of December 2000.
FURTHERMORE, the Commission by consent of the parties, records the following—
(a) The allowances at Clause 15.—Special Rates and
Provisions and Clause 28.—Wages of the award,
have been adjusted by consent for Arbitrated Safety
Net Increases totalling $41.00 arising from the 1998,
1999 and 2000 State Wage Case decisions. The key
classification award rate used was that for a ‘Group
B Serviceperson’ prior to the awarding of 1998 Arbitrated Safety Net Increase—$446.20.
(b) Meal allowances at Clause 11.—Overtime of the
award, have been adjusted by consent for movements
in CPI from the quarter ending June 1996 up to and
including the quarter ending June 2000. The index
used was CPI : Food : Meals out and Take-away
Foods : Total.
(c) Car and Travelling Allowances at Clause 16.—Car
Allowance and Clause 18.—Distant Work,
subclauses (4) and (5) of the award, have been adjusted by consent for movements in CPI from the
quarter ending June 1996 up to and including the
quarter ending June 2000. The index used was CPI :
Perth : Transportation.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner .

Schedule.
1. Clause 11.—Overtime: Delete paragraph (f) of subclause
(3) of this Clause and insert in lieu thereof—
(f) Subject to the provisions of paragraph (g) of this
subclause, an employee required to work overtime
for more than two hours shall be supplied with a
meal by the employer or be paid $7.50 for a meal
and, if owing to the amount of overtime worked, a
second or subsequent meal is required he/she shall
be supplied with each such meal by the employer or
be paid $5.10 for each meal so required.
2. Clause 15.—Special Rates and Provisions: Delete
subclauses (1)—(4), (6), (13), (14) and insert in lieu thereof
the following—
(1) Height Money: An employee shall be paid an allowance of $1.87 for each day on which he/she works
at a height of 15.5 metres or more above the nearest
horizontal plane but this provision does not apply to
linespersons nor to riggers and splicers on ships or
buildings.
(2) Dirt Money: An employee shall be paid an allowance of 39 cents per hour when engaged on work of
an unusually dirty nature where clothes are necessarily unduly soiled or damaged or boots are unduly
damaged by the nature of the work done.
(3) Confined Space: An employee shall be paid an allowance of 47 cents per hour when, because of the
dimensions of the compartment or space in which
he/she is working, he/she is required to work in a
stooped or otherwise cramped position or without
proper ventilation.
(4) Hot Work: An employee shall be paid an allowance
of 39 cents per hour when he/she works in the shade
in any place where the temperature is raised by artificial means to between 46.1 and 54.4 degrees
celsius.
(6) Percussion Tools—
An employee shall be paid an allowance of 23 cents
per hour when working a pneumatic rivetter of the
percussion type and other pneumatic tools of the percussion type.
(13) An employee, holding a Third Year First Aid Medallion of the St. John Ambulance Association or a
“C” Standard Senior First Aid Certificate of the Australian Red Cross Society, appointed by the employer
to perform first aid duties shall be paid $7.65 per
week in addition to his ordinary rate.
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(14) A Serviceperson—Special Class, a Serviceperson or
an Installer who holds, and in the course of his/her
employment may be required to use, a current “A”
Grade or “B” Grade Licence issued pursuant to the
relevant regulation in force on the 28th day of February, 1978 under the Electricity Act 1945 shall be
paid an allowance of $15.75 per week.
3. Clause 16.—Car Allowance: Delete subclause (3) of this
Clause and insert in lieu thereof—
(3) A year for the purpose of this Clause shall commence
on 1 July and end on 30 June next following.
RATES OF HIRE FOR USE OF EMPLOYEE’S OWN
VEHICLE ON EMPLOYER’S BUSINESS
MOTOR CAR
Area and Details

Metropolitan Area
South West Land Division
North of 23.5o South Latitude
Rest of the State
Motor Cycle (In All Areas)

Engine Displacement
(in Cubic Centimetres)
Over
Over
1600cc
2600cc
1600cc
& under
- 2600cc
Rate per Kilometre (Cents)
61.1
54.6
47.5
62.5
55.9
48.7
68.5
61.7
53.7
64.3
57.8
50.1
20.9 Cents per Kilometre

4. Clause 18.—Distant Work: Delete subclauses (4) and (5)
of this Clause and insert in lieu thereof—
(4) An employee to whom the provisions of subclause
(1) of this Clause apply shall be paid an allowance
of $25.50 for any weekend that he/she returns to his/
her home from the job but only if—
(a) The employee advises the employer or the
employer’s agent of their intention no later
than the Tuesday immediately preceding the
weekend in which the employee so returns;
(b) The employee is not required for work during
that weekend;
(c) The employee returns to the job on the first
working day following the weekend; and
(d) The employer does not provide or offer to provide suitable transport.
(5) Where an employee, supplied with board and lodging by the employer, is required to live more than
800 metres from the job the employee shall be provided with suitable transport to and from that job or
be paid an allowance of $11.31 per day provided
that where the time actually spent in travelling either to or from the job exceeds 20 minutes, that
excess time shall be paid for at ordinary rates whether
or not suitable transport is supplied by the employer.
5. Clause 28.—Wages: Delete subclauses (3)—(5) and insert in lieu thereof the following—
(3) (a) Where an employer does not provide a tradesperson
with the tools ordinarily required by that tradesperson
in the performance of his/her work as a tradesperson
the employer shall pay a tool allowance of $10.95
per week to such tradesperson for the purpose of
such tradesperson supplying and maintaining tools
ordinarily required in the performance of his/her
work as a tradesperson.
(b) Any tool allowance paid pursuant to paragraph (a)
of this subclause shall be included in, and form part
of, the ordinary weekly wage prescribed in this
Clause.
(c) An employer shall provide for the use of
tradespersons all necessary power tools, special purpose tools and precision measuring instruments.
(d) A tradesperson shall replace or pay for any tools
supplied by his employer if lost through his/her negligence.
(4) (a) In addition to the appropriate rates of pay prescribed
in this Clause an employee shall be paid—
(i) $35.05 per week if he/she is engaged on the
construction of a large industrial undertaking
or any large civil engineering project.
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(ii) $31.70 per week if he/she is engaged in a
multi-storeyed building but only until the exterior walls have been erected and the windows
completed and a lift made available to carry
the employee between the ground floor and
the floor upon which he/she is required to
work. A multi-storeyed building is a building
which, when completed, will consist of at least
five storeys.
(iii) $18.25 per week if he/she is engaged otherwise on construction work falling within the
definition of construction work in Clause 5.—
Definitions of this Award.
(b) Any dispute as to which of the aforesaid allowances
apply to particular work shall be determined by the
Board of Reference.
(c) An allowance paid under this subclause includes any
allowance otherwise payable under Clause 15.—
Special Rates and Provisions of this Award except
the allowance for work at heights, the first aid allowance and the licence allowance.
(5) Leading Hand: In addition to the appropriate total wage
prescribed in subclause (1) of this clause, a leading hand shall
be paid—
(a) If placed in charge of not less than three
and not more than ten other employees
$19.80
(b) If placed in charge of more than ten and
not more than twenty other employees
$30.30
(c) If placed in charge of more than twenty
other employees
$39.00

HOSPITAL WORKERS (GOVERNMENT) AWARD.
No. 21 of 1966.
2001 WAIRC 01765
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
BOARD OF MANAGEMENT—SIR
CHARLES GAIRDNER HOSPITAL
AND OTHERS, RESPONDENTS
CORAM
COMMISSIONER P E SCOTT
DELIVERED
FRIDAY, 12 JANUARY 2001
FILE NO
APPLICATION 700 OF 2000
CITATION NO. 2001 WAIRC 01765
__________________________________________________________________________

Result

Award varied

__________________________________________________________________________

Order.
HAVING heard Mr J Ridley on behalf of the applicant and
Ms K Carter on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—
THAT the Hospital Workers (Government) Award No.
21 of 1966 be varied in accordance with the following
Schedule and that such variation shall have effect from
the beginning of the first pay period commencing on or
after the 21st day of December 2000.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
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Schedule.
1. Clause 5.—Definitions: Delete subclause (12) of this
clause and insert the following in lieu thereof—
(12) “Union” means the Australian Liquor, Hospitality
and Miscellaneous Workers Union, Western Australian Branch.
2. Clause 15.—Overtime: Delete subclause (4) of this clause
and insert the following in lieu thereof—
(4) Where an employee is required to work overtime
and such overtime is worked for a period of at least
two hours in excess of the required daily hours of
work, the employee shall be provided with a meal
free of cost, or shall be paid the sum of $7.28 as
meal money.
This subclause shall not apply where the employee
has been advised of the necessity to work overtime
on the previous day.
3. Clause 16.—Shift Work:
A. Delete subclause (1) of this clause and insert the following in lieu thereof—
(1) Subject to subclause (2) of this clause, a loading of
$1.83 per hour or pro rata for part thereof shall be
paid for time worked on afternoon or night shift as
defined hereunder—
(a) Afternoon shift—commencing between 12.00
noon and 6.00 p.m.
(b) Night shift—commencing between 6.00 p.m.
and 4.00 a.m.
B. Delete subclause (2) of this clause and insert the following in lieu thereof—
(2) A loading of $2.75 per hour or pro rata for part
thereof shall be paid for time worked on permanent
afternoon or night shift.
4. Clause 17.—Weekend Work:
A. Delete subclause (1) of this clause and insert the following in lieu thereof—
(1) In addition to the ordinary rate of wage prescribed
by this award an employee shall be paid a loading of
$7.35 per hour or pro rata for part thereof for ordinary hours worked between midnight on Friday and
midnight on Saturday.
B. Delete subclause (2) of this clause and insert the following in lieu thereof—
(2) In addition to the ordinary rate of wage prescribed
by this award an employee shall be paid a loading of
$14.67 per hour or pro rata for part thereof for ordinary hours worked between midnight on Saturday
and midnight on Sunday.
5. Clause 19.—Allowances and Special Provisions: Delete
this clause and insert the following in lieu thereof—
In addition to the rates prescribed in Clause39.—Wages
of this award, the following allowances shall be paid—
(1)
(a) Employees handling foul linen in the course
of their duties shall be paid 80 cents per hour
or any part thereof, to a maximum of $2.44
per day.
(b) Employees handling materials such as carpet
tiles, curtains, sealed bags or fabrics, which
have become soiled in the same manner as foul
linen as defined in Clause 5.—Definitions,
shall be paid an allowance according to
subclause (1)(a) of this clause.
(2) Orderlies employed on boiler firing duties—$1.71
per day.
(3) Orderlies required to handle a cadaver—$1.40 per
hour with a minimum payment of one hour.
(4) Orderlies—Sir Charles Gairdner Hospital, sterilising sputum mugs—$1.71 per day.
(5) (a) A storeman required to operate a ride-on
power operated tow motor, a ride-on power
operated pallet truck or a walk-beside power
operated high lift stacker in the performance
of his/her duties shall be paid an additional
35 cents per hour whilst so engaged.
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(b) A storeman required to operate a ride-on
power operated fork lift, high lift stacker or
high lift stock picker or a power operated overhead traversing hoist in the performance of
his/her duties shall be paid an additional 45
cents per hour whilst so engaged.
(6) A Food Service Attendant who is required to reconstitute frozen food and/or reheat chilled food, in
addition to or in substitution of their normal duties,
shall be paid an allowance of 57 cents per hour or
part thereof whilst so engaged.
6. Clause 21.—Public Holidays: Delete subclause (3) of this
clause and insert the following in lieu thereof—
(3) Any employee who is required to work on a day
observed as a public holiday shall be paid a loading
of $22.10 per hour or pro rata for part thereof in
addition to his/her ordinary rate of wage or if the
employer agrees be paid a loading of $7.35 per hour
or pro rata for part thereof in addition to his/her ordinary rate of wage and be entitled to observe the
holiday on a day mutually acceptable to the employer
and employee.
7. Clause 22.—Public Holidays—Graylands and Selby
Lodge/Lemnos Hospitals: Delete subclause (3)(c) of this clause
and insert the following in lieu thereof—
(c) Any employee who is required to work on the day
observed as a holiday as prescribed in this clause in
his/her normal hours work or ordinary hours in the
case of a rostered employee shall be paid a loading
of $7.35 per hour or pro rata for part thereof and be
entitled to observe the holiday on a day mutually
acceptable to the employer and the employee.
Provided that in any specified 12 monthly period,
after an employee has accumulated five days in lieu
of public holidays, by agreement between the employee and the employer, the employee may be paid
for work performed on a day observed as a holiday
as prescribed in this clause a loading of $18.52 per
hour or pro rata for part thereof in addition to his/
her ordinary rate of wage in lieu of the foregoing
provisions of this subclause.
8. Clause 39.—Wages : Delete subclause (4) of this clause
and insert the following in lieu thereof—
(4) General Conditions—
(a) Casual employees shall be paid at the rate of
20 percent in addition to the rates herein prescribed.
(b) Except where this clause specifies classifications which require the employee to be in
charge of other employees, any employee who
is placed in charge of—
(i) not less than three and not more than
ten other employees shall be paid
$16.05 per week in addition to the ordinary wage prescribed by this clause;
(ii) more than 10 and not more than ten
other employees shall be paid $24.30
per week in addition to the ordinary
wage prescribed by this clause;
(iii) more than 20 other employees shall be
paid $32.05 per week in addition to the
ordinary wage prescribed by this
clause.
(c) In this clause the term ‘year of employment’
shall mean year of service with the employing hospital.
(d) The rates herein prescribed shall be increased
by the amount of any percentage increase in
wages awarded by the Western Australian Industrial Relations Commission to employees
covered by this award.
Where any increase in wages is not a percentage increase, the rates of wage shown in this
award as relating to afternoon and night shift,
permanent shift or weekend work or public
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holidays shall be adjusted to reflect the
relationship which the additional payment
bears to the amount of $457.65 as at the 1
January, 1990.
9. Schedule A—Parties to the Award: Delete this schedule
and insert the following in lieu thereof—
The following organisation is a party to this award—
The Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch

RANGERS (NATIONAL PARKS) CONSOLIDATED
AWARD, 1987.
No. 1744 of 2000.
2000 WAIRC 01374
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
DEPARTMENT OF CONSERVATION
AND LAND MANAGEMENT,
APPLICANT
v.
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
FRIDAY, 24 NOVEMBER 2000
FILE NO
APPLICATION 1744 OF 2000
CITATION NO. 2000 WAIRC 01374
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Award varied
Mr G. Wibrow appeared on behalf of the
applicant by way of written submissions.
Mr J. Ridley appeared on behalf of the
respondent by way of written
submissions.

_______________________________________________________________________________

1

2

Reasons for Decision.
This is an application to vary the Rangers (National Parks)
Consolidated Award, 1987. The application proceeds by
consent and follows the undertaking given by the parties
in the Department of Conservation and Land
Management and ALHMWU Enterprise Agreement 1999
to jointly and co-operatively review this award with the
object of rationalising and updating its provisions. This
has involved codification, re-wording and modernisation
of the parties but does not reduce conditions or
disadvantage employees. The initiative is seen by the
parties as being a productivity initiative in the
administration and operation of the Department.
The variations do not offend of the State Wage Principles
given that they do not alter what would be seen to be the
award safety net. The Commission is assured that there
is no change to the nature, type or quanta of the
entitlements provided in the award. Further, as the union
properly points out, this is a single enterprise specific
award which is being varied by consent to give effect to
structural efficiency initiatives or productivity based
arrangements and the variation made to the State Wage
Principles to recognise those circumstances (2000) 80
WAIG 3379 at 3381 is applicable. Accordingly, the
amendments sought are approved and the Minute of an
Order now issues.
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RANGERS (NATIONAL PARKS) CONSOLIDATED
AWARD, 1987.
2000 WAIRC 01920
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
DEPARTMENT OF CONSERVATION
AND LAND MANAGEMENT,
APPLICANT
v.
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
TUESDAY, 30 JANUARY 2001
FILE NO
APPLICATION 1744 OF 2000
CITATION NO. 2001 WAIRC 01920
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Award varied and consolidated.
Mr G. Wibrow appeared on behalf of the
applicant by way of written submissions.
Mr J. Ridley appeared on behalf of the
respondent by way of written
submissions.

_______________________________________________________________________________

Order.
HAVING HEARD Mr G. Wibrow on behalf of the applicant
and Mr J. Ridley on behalf of the respondent, the Commission, pursuant to the powers conferred on it pursuant to the
Industrial Relations Act 1979 and by consent, hereby orders—
THAT the Rangers (National Parks) Consolidated
Award, 1987 be varied and consolidated in accordance
with the attached schedule and that such variation and
consolidation shall have effect on and from the 22nd day
of December 2000.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.

Schedule.
1.—TITLE
This Award shall be known as the Rangers (National Parks)
Consolidated Award 2000.
1B.—MINIMUM ADULT AWARD WAGE
(1) No adult employee shall be paid less than the Minimum
Adult Award Wage unless otherwise provided by this clause.
(2) The Minimum Adult Award Wage for full time adult
employees is $400.40 per week payable from the beginning
of the first pay period commencing on or after 1st August
2000.
(3) The Minimum Adult Award Wage of $400.40 per week
is deemed to include all arbitrated safety net adjustments from
State Wage Case decisions to July, 2000, including the increase in Matter No. 654 of 2000.
(4) Unless otherwise provided in this clause adults employed
as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the
hours worked.
(5) Juniors shall be paid no less than the wage determined
by applying the percentage prescribed in the junior rates provision to the Minimum Adult Award Wage of $400.40 per
week.
(6) (a) The Minimum Adult Award Wage shall not apply to
apprentices, employees engaged on traineeships or Jobskills
placements, or to other categories of employees who by prescription are paid less than the minimum award rate.
(b) Liberty to apply is reserved in relation to any special
categories of employees not included here or otherwise in
relation to the application of the Minimum Adult Award Wage.
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(7) Subject to this clause the Minimum Adult Award Wage
shall—
(a) apply to all work in ordinary hours.
(b) apply to the calculation of overtime and all other
penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for
all other purposes of this award.
(8) Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly
wage for adult employees payable under the July 2000 State
Wage Case Decision. Any increase arising from the insertion
of the adult minimum wage will be offset against any equivalent amount in rates of pay received by employees whose wages
and conditions of employment are regulated by this award
which are above the wage rates prescribed in the award. Such
above award payments include wages payable pursuant to
enterprise agreements, consent awards or award variations to
give effect to enterprise agreements and over award arrangements. Absorption which is contrary to the terms of an
agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to
offset the adult minimum wage.
1
1B
2
3
4
5
6
7
8
9
10
11
12
12A
13
14
15
16
17
18
19
20
21
22

2.—ARRANGEMENT
Title
Minimum Adult Award Wage
Arrangement
Area and Scope
Term
Definitions
Contract of Service
Hours
Roster
Overtime
Saturday and Sunday Work
Annual Leave
Public Holidays
Public Holiday Leave
Sick Leave
Conditions and Allowances
Long Service Leave
No Reduction
Wages
Transfers and Termination
Higher Duties
Protective Clothing and Equipment
Dispute Settlement Procedure
Change Rooms and Mess Facilities
Appendix—Resolution of Disputes Requirements
Schedule A—Parties to the Award

3.—AREA AND SCOPE
This Award shall apply to employees employed in National
Parks under and by virtue of the Conservation and Land Management Act, 1984, classified in clause 17.—Wages of this
Award.
4.—TERM
This Award shall operate from the first pay period on or
after March 6, 1987.
5.—DEFINITIONS
(1) “Accrued Day Off” means the paid day(s) off accruing
to an employee resulting from an entitlement to the 38 hour
week as prescribed in clause 7.—Hours.
(2) “Casual employee” means an employee who is employed
by the hour.
(3) “Employees with No Fixed Hours” means those employees who have no fixed hours of work and who are in receipt
of the loading prescribed in paragraph (b) of subclause (1) of
clause 17.—Wages of this Award.
(4) “Employer” means the Chief Executive Officer (Executive Director) of the Department of Conservation and Land
Management (“CALM”).
(5) “Mobile Ranger” means a Ranger Grade 1 or Ranger
Grade 2, appointed as such under the Conservation and Land
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Management Act, who is regularly required to move from park
to park, and for that purpose is required to maintain mobile
accommodation.
(6) “Non Rostered Employee” means an employee who
works their ordinary hours between Monday and Friday inclusive.
(7) “Park Maintenance Employee” means an employee engaged in construction and/or maintenance work in a National
Park.
(8) “Ranger Grade 1” means a Ranger, appointed as such
under the Conservation and Land Management Act, and who,
by June 30, 1992 shall possess either a Certificate of National
Park Management, or a Conservation and Land Management
Certificate or equivalent qualification and who under limited
direction assists in the management of a major National Park
or manages and controls a less complex National Park.
(9) “Ranger Grade 2” means a Ranger, appointed as such
under the Conservation and Land Management Act, who provides significant assistance in the management of a major
National Park, who has experience in two or more National
Parks or equivalent experience and who has been at the top of
the Ranger Grade 1 salary scale for at least 12 months.
(10) “Ranger-in-Charge” means a Ranger appointed as such
under the Conservation and Land Management Act, who
manages a National Park.
(11) “Rostered Days Off” means for
(a) Rostered Employees
the two days rostered off that an employee has as a
result of being a rostered employee.
(b) Employees with No Fixed Hours
the average over a year of two full days off duty per
week.
(12) “Rostered Employee” means an employee who is
rostered to work any five of the seven days of the week.
(13) “Senior Ranger” means a Ranger, appointed as such
under the Conservation and Land Management Act, who coordinates the management of a major National Park or group
of National Parks and supervises 3 or more other Rangers on
a full time basis.
(14) “Trainee Ranger” means an employee appointed as such
under the Conservation and Land Management Act, who is
required within a continuous two year period to undertake
study and obtain a Certificate of National Park Management,
whilst gaining practical work experience in National Parks,
under the direct supervision and control of an experienced
Ranger or other experienced CALM officer.
(15) “Union” means the Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch.
6.—CONTRACT OF SERVICE
(1) (a) Rangers
Except in the case of a casual employee the contract of service shall be by the fortnight, terminable by two weeks’ notice
on either side, given on any working day, or, in the event of
such notice not being given by the payment of two weeks’
wages by the employer or the forfeiture of two weeks’ wages
by the employee.
(b) Other Employees
Except in the case of a casual employee the contract of service shall be by the week, terminable by one week’s notice on
either side given on any working day, or, in the event of such
notice not being given, by the payment of one week’s wages
by the employer or the forfeiture of one week’s wages by the
employee.
(2) The engagement of a casual employee may be terminated at any time without notice. Provided that all wages due
to the employee shall be paid immediately upon the termination of his/her engagement.
(3) Notwithstanding the provision of subclause (1) of this
clause a lesser period of notice may be given if mutually agreed
to between employer and employee.
(4) The employer shall be under no obligation to pay for
any day not worked upon which the employee is required to
present him/herself for duty, except when such absence from
work is due to illness and comes within the provisions of clause
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13.—Sick Leave, or such absence is on account of holidays to
which the employee is entitled under the provisions of this
award.
(5) This clause does not affect the employer’s right to dismiss an employee for misconduct and an employee so
dismissed shall be paid wages up to the time of dismissal only.
(6) An employer may direct an employee to carry out such
duties as are within the limits of the employee’s skill, competence and training, including work which is incidental or
peripheral to the employee’s main tasks or functions.
7.—HOURS
(1) Except as hereinafter provided the ordinary hours of work
shall be 38 in any week and shall be worked between the hours
of 7.00am and 6.00pm.
(2) Ordinary hours shall be worked within a 20 day cycle of
eight hours on the first 19 days in each cycle with 0.4 of one
hour of each such day worked accruing as an entitlement to
take the 20th day on each cycle as a accrued paid day off as
though worked.
(3) Employees with No Fixed Hours
Employees with No Fixed Hours shall be entitled to an average over a year of two full days off duty per week to be
fixed by arrangement between the employer and the employee
concerned. The ordinary hours of work shall not exceed an
average of 38 per week.
(4) Rostered Employees
The ordinary hours of work for Rostered Employees shall
not exceed an average of 38 per week over a roster cycle and
shall be worked between the hours of 7.00 am and 6.00 pm on
any of the seven days of the week.
(5) Part Time Employment
(a) Employees may be regularly employed to work less hours
per week than are prescribed in this clause.
(b) Subject to paragraph (c) of this subclause payment shall
be a weekly rate calculated pro rata to the class of work on
which the employee is engaged in the proportion which the
hours of work bears to thirty eight.
(c) A part-time employee employed under the provisions of
this clause shall receive payment for sick leave on a pro rata
basis in the proportion which the hours of work bears to thirty
eight.
(6) Workers’ Compensation
(a) Where an employee is on workers’ compensation for
periods of less than one complete 20 day work cycle, such
employee will accrue towards and be paid for the succeeding
Accrued Day Off following such leave.
(b) An employee will not accrue days off for periods of
workers’ compensation where such period of leave exceed one
or more complete 20 day work cycles.
(c) Where an employee is on workers’ compensation for
less than one complete 20 day work cycle and an Accrued
Day Off falls within that period, the employee will not be rerostered for an additional day off.
8.—ROSTER
(1) The employer shall cause to be prepared and exhibited a
roster or rosters showing—
(a) the name of each employee; and
(b) the days and hours over which an employee shall be
required to perform his/her ordinary hours of work.
(2) Separate rosters shall be prepared and exhibited for each
group of employees employed by the employer.
Provided that Employees with No Fixed Hours are not
Rostered Employees and any roster prepared shall be indicative only and subject to change to meet the requirements of
the employer.
(3) A roster may be altered at any time by agreement between the employer and the employee.
(4) The Accrued Day Off will be observed to suit the circumstances of the employer. Under normal circumstances the
Accrued Day Off will be the first or last working day of the
week.
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9.—OVERTIME
(1) Except as otherwise provided in this clause, all time
worked in excess of or outside the usual hours of work or, in
the case of Rostered Employees, outside the rostered hours of
work shall be overtime and paid for at the rate of time and one
half for the first two hours and double time thereafter.
(2) (a) Where overtime is worked on Saturdays prior to
twelve noon the employee shall be paid at the rate of time and
one half for the first two hours and double time thereafter.
(b) Overtime worked after twelve noon on Saturdays shall
be paid at the rate of double time.
(c) All overtime performed on Sundays shall be paid at the
rate of double time.
(3) The employer may require any employee to work reasonable overtime at overtime rates and such employee shall
work overtime in accordance with such requirements.
(4) Employees with No Fixed Hours
Employees with No Fixed Hours shall be exempt from the
provisions of subclauses (1) and (2) of this clause.
Provided that if an employee so specified is required to work
on a rostered day off duty he/she shall be paid at the rate of
double time for any time so worked. The rate prescribed in
this subclause is exclusive of the 25% loading prescribed for
Employees with No Fixed Hours in paragraph (b) of subclause
(1) of clause 17.—Wages.
(5) In computing overtime each day shall stand alone but
when an employee works overtime which continues beyond
midnight on any day, the time worked after midnight shall be
deemed to be part of the previous day’s work for the purpose
of this subclause.
(6) (a) When overtime is necessary it shall, wherever reasonably practicable be so arranged that employees have at least
ten consecutive hours off duty between the work on successive days.
(b) An employee who works so much overtime between the
termination of his/her ordinary work on one day and the commencement of his/her ordinary work on the next day that the
employee has not had at least ten consecutive hours off duty
between those times shall, subject to this paragraph, be released after completion of such overtime until the he/she has
had ten consecutive hours off duty without loss of pay for
ordinary working time occurring during such absence.
(c) If, on the instructions of the employer, such an employee
resumes or continues work without having had such ten consecutive hours off duty, the employee shall be paid at double
time rates until he/she is released from duty for such period
and the employee shall then be entitled to be absent until he/
she has had ten consecutive hours off duty without loss of pay
for ordinary working time occurring during such absence.
(d) Where an employee is called into work on a Sunday or
holiday preceding an ordinary working day, he/she shall,
wherever reasonably practicable, be given ten consecutive
hours off duty before his/her usual starting time on the next
day. If this is not practicable, then the provisions of paragraphs
(b) and (c) of this subclause shall apply mutatus mutandis.
Provided that overtime worked as a result of a recall, shall
not be regarded as overtime for the purpose of this paragraph,
when the actual time worked is less than three hours on such
recall or on each such recalls.
(e) An employee called back to work after the normal working time without prior notice shall be paid a minimum of three
hours at the appropriate overtime rate.
(7) (a) An employee required to work continuous overtime
for more than one hour shall be supplied with a meal by the
employer or be paid $7.35 for a meal, and if owing to the
amount of overtime worked, a second or subsequent meal is
required he/she shall be supplied with each such meal by the
employer or be paid $4.30 for each meal so required.
(b) The provisions of paragraph (a) of this subclause do not
apply—
(i) in respect of any period of overtime for which the
employee has been notified on the previous day or
earlier that he/she will be required; or
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(ii) to any employee who lives in the locality in which
the place of work is situated who can reasonably
return home for meals; or
(iii) where the overtime worked is outside the customary
meal time.
(c) If an employee provides him/herself with a meal or meals
and is not required to work overtime or is required to work
less overtime than the period notified, the employee shall be
paid for each meal provided and not required, the appropriate
amount prescribed in paragraph (a) of this subclause.
(d) An employee required to work continuously from midnight to 6.30am and ordered back to work at 8.00am the same
day shall be paid $3.80 for breakfast.
(e) The provisions of this subclause do not operate so as to
require payment of more than double time rates, or double
time and one half on a holiday prescribed under this Award
for any work.
(8) If when the meal time customary in the industry arrives,
an employee is required to continue working and his/her meal
interval is thereby deferred, the employee shall be paid at overtime rates until he/she gets a meal interval of the customary
duration.
(9) Provided that if the continuance of work is reasonably
necessary and could not have been avoided by any reasonable
action of the employer, the employer shall be allowed time
not exceeding twenty minutes before such penalty rate begins
to accrue.
(10) Where, to meet the needs of the employer, the employee
is required to work on his/her accrued day off no overtime
shall be paid and that employee shall be re-rostered for another day off duty within 10 working days.
(11) Overtime provisions for Rostered Employees and Non
Rostered Employees will not apply until after 8 hours have
been worked on each day.
10.—SATURDAY AND SUNDAY WORK
(1) All ordinary time worked between midnight on Friday
and midnight on Saturday shall be paid at the rate of time and
one half. All ordinary time worked on Sunday shall be paid at
the rate of double time.
(2) Employees with No Fixed Hours
The provisions of this clause shall not apply to Employees
with No Fixed Hours.
11.—ANNUAL LEAVE
(1) (a) Except as hereinafter provided a period of four consecutive weeks’ leave with payment of ordinary wages as
prescribed shall be allowed annually to an employee by the
employer after a period of 12 months’ continuous service with
the employer.
(b) If after one month’s continuous service in any qualifying 12 monthly period an employee lawfully leaves his/her
employment or his/her employment is terminated by the employer through no fault of the employee, the employee shall
be paid 2.92 hours’ pay at his/her ordinary rate of wage in
respect of each completed week of continuous service in that
qualifying period.
(2) In addition to any payment to which he/she may be entitled under subclause (1) of this clause, an employee whose
employment terminates after he/she has completed a 12
monthly qualifying period and who has not been allowed the
leave prescribed under this Award in respect of that qualifying period, shall be given payment in lieu of that leave and the
loading prescribed in subclause (7) hereof unless—
(a) the employee has been justifiably dismissed for misconduct; and
(b) the misconduct for which the employee has been
dismissed occurred prior to the completion of that
qualifying period.
(3) An employee may be granted annual leave with payment of ordinary wages as prescribed prior to the employee
having completed a period of 12 months’ continuous service,
in which case should the services of such employee terminate
or be terminated prior to the completion of 12 months’ continuous service, the employee shall refund to the employer
the difference between the amount received by him/her for
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wages in respect of the period of his/her annual leave and the
amount which would have accrued to the employee by reason
of the length of the employee’s service up to the date of the
termination of his/her services.
(4) Ordinary wages for an employee shall mean the rate of
wage (including the 25% loading for Employees with No Fixed
Hours) the employee has received for the greatest proportion
of the calendar month prior to taking his/her leave.
(5) (a) When computing the annual leave due under this
clause, no deduction shall be made from such leave in respect
of the period that an employee is on annual leave, long service leave and/or holidays. Provided that no deduction shall be
made for any approved period an employee is absent from
duty through sickness, with or without pay, unless the absence exceeds three calendar months, in which case deduction
may be made for such excess only.
(b) Approved periods of absence from work caused through
accident sustained in the course of employment shall not be
considered breaks in continuity of service, but the first six
months only of any such period shall count as service for the
purpose of computing annual leave.
(6) Employees regularly working north of South Latitude
26 shall be allowed to accumulate annual leave for two years,
subject to the convenience of the employer. Entitlements for
paid travelling time are as detailed in subclause (5) of clause
19.—Employees Living North of the 26 degrees South Latitude of the Miscellaneous Government Conditions and
Allowances Award No A4 of 1992
(7) In addition to the payment prescribed for annual leave
an employee shall receive a loading calculated on the rate of
wage prescribed by subclause (4) hereof. The loading shall be
as follows—
(a) An employee proceeding on annual leave shall be
paid, in addition to the ordinary payment for such
leave, a loading of 17.5 percent calculated on the
rate of wage prescribed by subclause (4) of this
clause.
(b) Provided that the maximum loading payable shall
not exceed the amount set out in the Commonwealth
Bureau of Census and Statistics Publication for “average weekly earnings per male employed unit” in
Western Australia for the September quarter immediately preceding the date of accrual of such leave.
(c) The loading prescribed by this subclause shall not
apply to proportionate leave on termination.
(8) The provisions of this clause shall not apply to casual
employees.
(9) The total annual leave entitlement may, by agreement
between the employee and the employer, be taken in more
than one portion. Provided that no portion is less than one
week.
12.—PUBLIC HOLIDAYS
(1) The provisions of subclauses (2)—(5) inclusive of this
clause do not apply to—
(a) Employees with No Fixed Hours; or
(b) Rostered Employees; or
(c) Casual employees.
(2) The following days, or the days observed in lieu shall,
subject as hereinafter provided, be allowed as holidays, without deduction of pay, namely—
New Year’s Day, Australia Day, Good Friday, Easter Monday, Anzac Day, Labour Day, Foundation Day,
Sovereign’s Birthday, Christmas Day and Boxing Day.
Provided that another day may be taken as a holiday by
arrangement between the parties, in lieu of any of the days
named in the subclause.
When any of the days mentioned in paragraph (a) hereof
falls on a Saturday or a Sunday the holiday shall be observed
on the next succeeding Monday, and when Boxing Day falls
on a Sunday or a Monday the holiday shall be observed on
the next succeeding Tuesday. In each case the substituted day
shall be a holiday without deduction of pay and the day for
which it is substituted shall not be a holiday.
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(3) Where—
(a) a day is proclaimed as a public holiday or as a public half-holiday under Section 7 of the Public and
Bank Holidays Act, 1972; and
(b) that proclamation does not apply throughout the State
or to the metropolitan area of the State, that day shall
be a public holiday or, as the case may be a public
half-holiday for the purposes of this Award within
the district or locality specified in the proclamation.
(4) Whenever any of the days referred to in paragraph (a) of
subclause (2) of this clause falls on an employee’s ordinary
working day and the employee is not required to work on
such day he/she shall be paid for the ordinary hours he/she
would have worked on such day had it not been a holiday.
(5) If any employee other than—
(a) An Employee with No Fixed Hours; or
(b) a Rostered Employee,
is required to work on a Public Holiday the employee shall be
paid the time worked at the rate of double time and one-half.
Provided that in lieu of the foregoing provisions of this paragraph and subject to an agreement between the employer and
the employee, work done on any day prescribed as a Public
Holiday under this Award shall be paid for at the rate of time
and one-half and the employee shall, in addition, be allowed a
day’s leave with pay to be taken at some subsequent date if
the employee so agrees.
(6) When the employee is absent on leave without pay, sick
leave without pay or workers’ compensation any day falling
during such absence shall not be treated as a paid holiday.
Where the employee is on duty or available for duty on the
working day immediately preceding a holiday, or resumes duty
or is available on the working day immediately following a
day observed as a holiday as prescribed in this clause, the
employee shall be entitled to be paid for such holiday.
(7) Employees with No Fixed Hours and Rostered Employees
Employees with No Fixed Hours and Rostered Employees
who are required to work on a Public Holiday shall be paid at
the rate of time and one half time for time worked.
12A.—PUBLIC HOLIDAY LEAVE
(1) The following provisions apply to—
(a) Employees with No Fixed Hours; and
(b) Rostered Employees
who are excluded from the provisions of subclauses (2) to (5)
of Clause 12.—Public Holidays of this Award.
(2) (a) Subject to the provisions of this subclause a period
of two consecutive weeks’ leave with payment of ordinary
wages as prescribed shall be allowed annually to an employee
by the employer after a period of 12 months’ continuous service with that employer.
(b) An employee subject to this subclause if after completing one month’s continuous service in any qualifying 12
monthly period lawfully leaves his/her employment or the
employment is terminated by the employer through no fault
of the employee, shall be paid 1.46 hours’ pay at the employee’s ordinary rate of wage in respect of each completed week
of continuous service in that qualifying period.
(3) For the purposes of this clause ordinary wages for an
employee means the rate of wage (including 25% loading for
Employees with No Fixed Hours) the employee has received
for the greatest proportion of the calendar month prior to taking his/her leave.
13.—SICK LEAVE
(1) (a) An employee shall be entitled to payment for nonattendance on the ground of personal ill health or injury for
one-sixth of a week’s pay for each completed month of service.
(b) Payment hereunder may be adjusted at the end of each
accruing year, or at the time the employee leaves the service
of the employer in the event of the employee being entitled by
service subsequent to the sickness in that year to a greater
allowance than that made at the time the sickness occurred.
(2) The unused portions of the entitlement prescribed in
subclause (1) hereof in any accruing year shall be allowed to
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accumulate and may be availed of in the next or any succeeding year.
(3) In order to acquire entitlement to payment in accordance with this clause the employee shall as soon as reasonably
practicable advise the employer of his/her inability to attend
for work, the nature of the illness or injury and the estimated
duration of the absence. Provided that such advice other than
in extraordinary circumstances shall be given to the employer
within 24 hours of the commencement of the absence.
(4) No employee shall be entitled to the benefit of this clause
unless he/she produces proof to the satisfaction of the employer or his/her representative of such sickness provided that
the employer shall accept as satisfactory proof a statutory declaration or like proof where by reason of remoteness from
medical facilities it is impractical to procure a medical certificate for absences of less than three consecutive working days
unless the total of such absences exceeds five days in any one
accruing year.
(5) (a) Subject to the provisions of this subclause, the provisions of this clause apply to an employee who suffers personal
ill health or injury during the time when he/she is absent on
annual leave and an employee may apply for and the employer
shall grant paid sick leave in place of paid annual leave.
(b) Application for replacement shall be made within seven
days of resuming work and then only if the employee was
confined to his/her place of residence or a hospital as a result
of the employee’s personal ill health or injury for a period of
seven consecutive days or more and the employee produces a
certificate from a registered medical practitioner that he/she
was so confined. Provided that the provisions of this paragraph do not relieve the employee of the obligation to advise
the employer in accordance with subclause (3) of this clause
if he/she is unable to attend for work on the working day next
following his/her annual leave.
(c) Replacement of paid annual leave by paid sick leave
shall not exceed the period of paid sick leave to which the
employee was entitled at the time the employee proceeded on
annual leave and shall not be made with respect to fractions
of a day.
(d) Where paid sick leave has been granted by the employer
in accordance with paragraphs (a) and (b) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the replaced annual leave may be taken at another time mutually
agreed to by the employer and the employee or, failing agreement, shall be added to the employee’s next period of annual
leave or, if termination occurs before the, be paid for in accordance with the provisions of clause 11.—Annual Leave.
(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in clause
11.—Annual Leave shall be deemed to have been paid with
respect to the replaced annual leave.
(6) The provisions of this clause with respect to payment do
not apply to employees who are entitled to payment under the
Workers’ Compensation and Assistance Act 1981 nor to employees whose injury or illness is the result of the employee’s
own misconduct.
(7) The provisions of this clause do not apply to casual
employees.
(8) An employee shall continue to accrue an entitlement to
an accrued day off whilst on paid sick leave.
The employee’s sick leave entitlement will be debited by 8
hours.
(9) Where an employee is on an accrued day(s) off he/she
shall not be entitled to claim for sick leave in substitution for
the accrued day(s) off.
14—CONDITIONS AND ALLOWANCES
(1) The provisions of the Miscellaneous Government Conditions and Allowances Award No. A 4 of 1992 shall apply
mutatis mutandis to all employees covered by this award.
(2) Subject to the provisions of this award, the provisions of
the Public Service Award 1992 PSA No.4 of 1989 at—
(a) Clause 30.—Camping Allowance and Schedule C—
Camping Allowance; and
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(b) Clause 33.—Diving Allowance, Clause 34.—Flying
Allowance and Schedule K—Diving, Flying and
Seagoing Allowance
as amended from time to time, shall apply mutatis mutandis
to employees covered by this award.
(3) A Park Maintenance Employee who is the holder of an
approved First Aid Certificate shall, in addition to his/her normal rate of pay, be paid an additional allowance of $1.47 per
week. This allowance shall be paid to Park Maintenance Employees on their accrued days off.
(4) Mobile Rangers shall, in addition to their normal rate of
pay, be paid an allowance of $76.02 per week to offset the
costs associated with living in and maintaining a caravan in
accordance with an annual review operative from 1st January,
1990.
(5) All employees, excluding Ranger classifications whose
rates of pay are specified in subclause (1) of Clause 17.—
Wages of this Award, shall be paid an allowance of $17.18 per
week to compensate for the disabilities associated with the
construction and maintenance industry.
(6) The following conditions shall apply to Park Maintenance Employees on vermin, plant or noxious weed control
who are required to use a toxic substance.
(a) The employee shall be informed by the employer of the
health hazards involved and instructed in the correct and necessary safeguards which must be observed in the use of such
materials.
(b) The employee using such materials shall be provided
with, and shall use, all safeguards as are required by the appropriate government authority or, in the absence of such
requirement, such safeguards as are defined by a competent
authority or person chosen by the union and the employer.
(c) The employee using toxic substances or materials of a
like nature shall be paid 47 cents per hour extra. Employees
working in close proximity to employees so engaged shall be
paid 38 cents per hour extra.
(d) For the purposes of this subclause toxic substances shall
include epoxy based materials and all materials which include
or require the addition of a catalyst hardener and reactive additives or two pack catalyst system shall be deemed to be
materials of a like nature.
(7) (a) An employer who requires a Park Maintenance Employee to use a pesticide shall—
(i) Inform the employee of any known health hazards
involved; and
(ii) Ascertain from the Department of Health and Medical Services whether and, if so, what protective
clothing or equipment should be worn during its use.
(b) Pending advice from that department the employer may
require the pesticide to be used if the employer informs the
employee of any safety precautions specified by the manufacturer of the pesticide and instructs the employee to follow
those precautions.
(c) The employer shall supply the employee with any protective clothing or equipment required pursuant to paragraphs
(a) and (b) of this subclause and, where necessary, instruct the
employee in its use.
(d) An employee required to wear protective clothing or
equipment for the purpose of this subclause shall be paid 47
cents per hour or part thereof while doing so unless the Union
and the employer agree that by reason of the nature of the
protective clothing or equipment the employee does not suffer discomfort or inconvenience while wearing it or, in the
event of disagreement, the Western Australian Industrial Relations Commission so determines.
(e) An allowance is not payable under this clause if the Department of Health and Medical Services advises the employer
in writing that protective clothing or equipment is not necessary.
(8) All Park Maintenance Employees called upon to clean
toilet closets shall receive an allowance of 47 cents per closet
per week and for these purposes one metre of urinal shall count
as one closet and three urinal stalls shall count as one closet.
(9) Where agreement is reached between the employer and
the employee, payment of wages may be made in cash and a
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signature of the employee shall be obtained for such cash payment.
15.—LONG SERVICE LEAVE
(1) The conditions governing the granting of long service
leave to Government wages employees generally shall apply
to employees covered by this Award.
(2) When an employee proceeds on long service leave, there
shall be no accrual towards an accrued day off in accordance
with the provisions of subclause (2) of clause 7.—Hours of
this Award.
16.—NO REDUCTION
Nothing contained herein shall in itself operate so as to reduce the wages of any employee who at the date of this award
is being paid above the minimum rate prescribed for his/her
class of work.
17—WAGES
(1) (a) The minimum weekly rate of wage payable to employees covered by this award shall be as follows in accordance
with the employee’s classification—
$ per
Week
(i) Ranger Classifications
Trainee Ranger
1st year of training
414.70
2nd year of training
427.10
Ranger Grade 1
Year 1
439.60
Year 2
452.00
Year 3
466.40
Year 4
476.30
Year 5
491.00
Ranger Grade 2
Year 1
508.60
Year 2
522.10
Year 3
536.40
Year 4
551.20
Year 5
567.00
Senior Ranger
Year 1
588.50
Year 2
605.20
Year 3
623.10
Year 4
640.30
(ii) Park Maintenance Employees
Grade 1
1st year of
employment
357.90
2nd year of
employment
361.50
3rd year of employment
and thereafter
365.30
Grade 2
1st year of
employment
360.30
2nd year of
employment
363.80
3rd year of employment
and thereafter
367.40
Grade 3
1st year of
employment
379.40
2nd year of
employment
382.80
3rd year of employment
and thereafter
386.60
Power Driven Portable
Saw Operator and
Vermin, Plant or Noxious
Weed Employee
1st year of
employment
380.90
2nd year of
employment
384.60
3rd year of employment
and thereafter
388.20

Arbitrated Total
Safety Net $ per
Adjustments Week
$ per week

75.00
75.00

489.70
502.10

75.00
75.00
73.00
73.00
73.00

514.60
527.00
539.40
549.30
564.00

73.00
71.00
71.00
71.00
71.00

581.60
593.10
607.40
622.20
638.40

73.00
73.00
73.00
73.00

659.50
676.20
694.10
711.30

75.00

432.90

75.00

436.50

75.00

440.30

75.00

435.30

75.00

438.80

75.00

442.40

75.00

454.40

75.00

457.80

75.00

461.60

75.00

455.90

75.00

459.60

75.00

463.20
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$ per
Week

(iii) Drivers of Motor Vehicles
Not exceeding 1.2 tonne
Capacity
1st year of
employment
398.70
2nd year of
employment
401.80
3rd year of employment
and thereafter
405.50
Exceeding 1.2 tonne
capacity but not
exceeding 3 tonne
Capacity
1st year of
employment
402.00
2nd year of
employment
405.70
3rd year of employment
and thereafter
411.80
Exceeding 3 tonne
capacity but under 6
tonne capacity
1st year of
employment
411.80
2nd year of
employment
415.50
3rd year of employment
and thereafter
419.10

Arbitrated Total
Safety Net $ per
Adjustments Week
$ per week

75.00

473.70

75.00

476.80

75.00

480.50

75.00

477.00

75.00

480.70

75.00

486.80

75.00

486.80

75.00

490.50

75.00

494.10

(b) Employees with No Fixed Hours
The rate of pay referred to in this clause shall increase by
25% for any employee whose ordinary rostered hours of work
are worked over five days of the week subject to subclause (3)
of clause 7.—Hours of this award.
(c) Casual employees shall be paid 20% in addition to the
rates otherwise payable under this award.
(d) The rates of pay in this award include arbitrated safety
net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against
any equivalent amount in the rate of pay received by employees since 1 November 1991 above the rate prescribed in the
Award, except where such absorption is contrary to the terms
of an industrial agreement.
Increases in rates of pay otherwise made under the State
Wage Case Principles, excepting those resulting from enterprise agreements, are not to be used to offset arbitrated safety
net adjustments.
(2) A Park Maintenance Employee placed in charge of others shall, in addition to his/her ordinary rate, be paid the
following weekly allowance—
In charge of—
$
less than three other employees
13.00
three to six other employees
22.75
more than six other employees
28.00
(3) Rangers
(a) A Ranger-in-Charge who does not supervise but has responsibility for a park shall receive a rate of wage one
increment higher than the rate of wage he/she ordinarily would
receive to a maximum wage equivalent to a Senior Ranger
Year One.
(b) A Ranger-in-Charge who has responsibility for a park in
addition to supervising the equivalent of one full-time person
shall receive a rate of wage two increments higher than the
rate he/she ordinarily would receive to a maximum wage
equivalent to a Senior Ranger, Year Two.
(c) To be eligible for payment in accordance with paragraph
(b) of subclause (3) of this clause where a Ranger-in-Charge
supervises the equivalent of one full-time person over a 12
month period, rather than one full-time person on a regular
and continuing basis, the following formula will be applied—
(i) Payment at the rate of two increments higher than
the Ranger’s own substantive wage as prescribed in
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paragraph (b) of subclause (3) of this clause will be
calculated on an annual basis commencing from the
first pay period on or after 20 September 1990 or
commencing from the date of appointment as
Ranger-in-Charge, where the appointment is subsequent to the date prescribed in this paragraph.
(ii) Notwithstanding some short-term supervisory responsibilities, payment at the higher level will not
commence until the supervisory responsibilities of
the Ranger-in-Charge are in accordance with the
definition of “the equivalent of one full-time person
over a 12 month period” and, accordingly the rate of
wage will be increased from one increment above
the Ranger-in-Charge’s substantive rate of wage to
two increments above that rate of wage and will be
paid from the dates as prescribed in sub-paragraph
(i) of paragraph (c) of subclause (3) of this clause.
18—TRANSFERS AND TERMINATION
(1) An employee, promoted or transferred by the employer
in the normal course of his employment shall be reimbursed
for all reasonable expenses actually incurred in connection
with such transfer or promotion.
(2) An employee transferred at his own request, or for disciplinary reasons, will be responsible for his own removal
expenses.
(3) An employee, whose services are terminated by the employer through no fault of the employee shall be reimbursed
for reasonable removal expenses incurred in returning from
the place of employment to his original place of engagement.
(4) All travelling time in connection with promotion, transfer or termination pursuant to subclauses (1) and (3) of this
clause shall be paid for at a maximum travelling time per day
of eight hours at the rate applicable to the time of day and the
day of the week.
19.—HIGHER DUTIES
(1) Park Maintenance Employees
(a) Where a Park Maintenance Employee is required to do,
and does on any one day for a time exceeding two hours in the
aggregate, work for which a higher rate is prescribed than for
other work done on that day, the Park Maintenance Employee
shall be paid at not less than such higher rate for all work
done on that day.
(b) In all other cases where a Park Maintenance Employee
does more than one class of work the employee shall be paid
for each class proportionately to the time he/she works thereat.
(2) Rangers
(a) Where a Ranger is required to take charge of a National
Park in the absence of the regular Ranger in Charge for a minimum period of five days, the Ranger shall be referred to as the
Acting Ranger in Charge and be paid one increment higher
than he/she would otherwise receive in recognition of the responsibility being accepted or in the case of a Ranger Grade 2
Year 5, an increment equal to the difference between the 4th
and 5th year increment level.
(b) Where a Ranger is required to act in the position of Senior Ranger for a minimum period of five days, the Ranger
shall be paid at the Senior Ranger rate.
(c) Where a Ranger who is in receipt of an allowance granted
under this clause and has been so for a continuous period of
twelve months or more proceeds on—
(i) a period of normal annual leave;
(ii) a period of any other approved leave of absence of
not more than one calendar month;
the Ranger shall continue to receive the allowance for the period of leave; provided that this subclause shall also apply to
a Ranger who has been in receipt of an allowance for less than
twelve months if during the Ranger’s absence no other Ranger
acts in the office in which the Ranger was acting immediately
prior to proceeding on leave and the Ranger resumes in the
office immediately after the Ranger’s leave.
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(d) Where a Ranger who is in receipt of an allowance granted
under this clause proceeds on—
(i) a period of annual leave in excess of the normal;
(ii) a period of any other approved leave of absence of
more than one calendar month;
the Ranger shall not be entitled to receive payment of such
allowance for the whole or any part of the period of such leave.
The effect of the amendment allows periods of one month’s
long service leave to form part of any other approved leave of
absence as set out in paragraphs (c)(ii) and (d)(ii) of this
subclause.
(3) No Higher Duties Allowances will be payable to employees covered by this Award when required to act in another
position whilst the permanent occupant is on a rostered day
off duty.
20—PROTECTIVE CLOTHING AND EQUIPMENT
(1) Goggles, safety helmets, climbing boots, respirators,
oilskins, gumboots, sou’ westers, wet weather clothing, suitable gloves and any other such clothing and equipment deemed
necessary by the employer shall be supplied to employees
covered by this award where the nature of the employment is
such as to warrant their respective use.
(2) The clothing and equipment issued pursuant to this clause
shall remain the property of the employer and shall be replaced on a fair wear and tear basis.
(3) Safety boots and safety helmets issued pursuant to this
clause shall be worn at all times deemed necessary by the
employer. Any employee not wearing safety boots or safety
helmets at times deemed necessary by the employer will not
be allowed to commence work and will not be paid for any
time lost as a result.
(4) All employees called upon to clean toilets shall on request be supplied with rubber gloves.
(5) All materials, appliances and tools required in connection with the performance of the employee’s duties shall be
supplied to such employee by the employer without charge.
(6) In every case where the employer requires an employee
to wear a uniform for his/her work the uniform shall be supplied by the employer.
21.—DISPUTE SETTLEMENT PROCEDURE
(1) In the event of any proposed change in employment conditions or terms of the Award, or in the event of any dispute
arising, the parties will consult together to reach a settlement.
(2) The principle of conciliation and direct negotiation shall
be adopted for the purpose of prevention and settlement of
any industrial dispute that may arise.
(3) The parties shall take an early and active part in discussion and negotiations aimed at preventing or settling disputes
in accordance with the agreed procedure set out hereunder.
(4) Procedure of Settlement of Disputes
(a) The employee and the employee’s supervisor should
confer, clearly identify the facts and where possible, resolve
the issue.
(b) If not resolved, the employee, the union representative,
the supervisor and the Department Manager shall confer and,
where possible, resolve the issue.
(c) If not resolved the union shall confer with the Personnel
and Industrial Relations Manager on the matter, and where
possible, resolve the issue.
(d) If the matter is still not settled, either party may submit
the matter for conciliation/arbitration by the Western Australian Industrial Relations Commission.
(5) Until the matter is resolved in accordance with the above
procedure, the status quo shall remain. While the above procedure is being followed, no party shall be prejudiced as to
the final settlement by the continuation of work in accordance
with this procedure.
22.—CHANGE ROOMS AND MESS FACILITIES
(1) Suitable dressing accommodation shall be provided by
the employer where employees may change their clothes. Tools
and appliances shall not be kept in the dressing room.
(2) All employees shall be provided with facilities for boiling water.
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(3) Employees shall be permitted to eat their meals in a convenient and clean place, protected from the weather, and each
such employee shall remove all litter and foodstuff after use.
(4) Where practicable the employer shall provide suitably
equipped messing and toilet facilities.
APPENDIX—RESOLUTION OF DISPUTES
REQUIREMENTS
(1) This Appendix is inserted into the award/industrial agreement as a result of legislation which came into effect on 16
January 1996 (Industrial Relations Legislation Amendment
and Repeal Act 1995) and further varied by legislation which
came into effect on 23 May 1997 (Labour Relations Legislation Amendment Act 1997).
(2) Any dispute or grievance procedure in this award/industrial agreement shall also apply to any questions, disputes or
difficulties which may arise under it.
(3) With effect from 22 November 1997 the dispute or grievance procedures in this award/industrial agreement is hereby
varied to include the requirement that persons involved in the
question, dispute or difficulty will confer among themselves
and make reasonable attempts to resolve questions, disputes
or difficulties before taking those matters to the Commission.
SCHEDULE A—PARTIES TO THE AWARD
The following are parties to this award—
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch.
The Chief Executive Officer (Executive Director) of the
Department of Conservation and Land Management.

AWARDS/AGREEMENTS—
Application for variation of—
No variation resulting—
BUILDING TRADES AWARD 1968.
No. A31 of 1966.
2001 WAIRC 01985
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS
COMMISSION
PARTIES
THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, APPLICANT
-vBROWNES DAIRY LTD & OTHERS,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
TUESDAY, 6 FEBRUARY 2001
FILE NO/S
APPLICATION 348 OF 2000
CITATION NO. 2001 WAIRC 01985
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application withdrawn.
Ms J Harrison
Mr K Dwyer as agent

___________________________________________________________________________

Order.
HAVING heard Ms J Harrison on behalf of the applicant and
Mr K Dwyer on behalf of the respondent the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT the application be and is hereby withdrawn by
leave.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.
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PUBLIC SERVICE
ARBITRATOR—
Matters Dealt With—

NOTICES—
Award/Agreement matters—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Application No. 1431 of 1998
APPLICATION FOR VARIATION OF AWARD
ENTITLED “CONTRACT CLEANERS (MINISTRY OF
EDUCATION) AWARD 1990”
Notice is given that an application has been made to the
Commission by the Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch
under the Industrial Relations Act 1979 for a variation of the
above Award.
As far as relevant, those parts of the proposed variation that
relate to area of operation or scope are published hereunder.
Schedule B—Respondents: Add to this schedule the
following employers—
Airlite Cleaning Pty Ltd
Allclean Services
Arrix Services
Bancrofts Cleaning Service
Biniris (Aust) Pty Ltd
Charles Cleaning Service
Cleandustrial Services
Coltton Property Services
Decco’s Property Service
Delron Property Albany
Delron Cleaning Bunbury
Delron Cleaning City North
Delron Cleaning Geraldton
Dew Cleaning Services
Du Cleaning Cleaning Service Pty Ltd
Expert Domestic & Commercial Cleaning
Expo Commercial Cleaning Services
GMS Cleaning
Golden West Commercial & Retail Cleaning
Heaton Enterprises Pty Ltd
Intercity Cleaning Services
Linfoot Cleaning Service
Luke’s Cleaning Service
Mastercare Property Services
Neatclean
Night Owl Services Pty Ltd
P & O Catering & Services Pty Ltd
Prestige Property Services Pty Ltd
Primary School Cleaning Company
Quantum Contract Service
Slav’s Cleaning Service
Southern Cross Cleaning Service
Spotless Services Ltd
Sunray Services
Tempo Services Pty Ltd
A copy of the proposed variation may be inspected at my
office at the AXA Centre, 111 St George’s Terrace, Perth.
14 February 2001

(Sgd.) J.A. SPURLING,
Registrar.
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2001 WAIRC 01998
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE CIVIL SERVICE ASSOCIATION
OF
WESTERN
AUSTRALIA
(INCORPORATED), APPLICANT
v.
DIRECTOR
GENERAL,
DEPARTMENT OF TRANSPORT,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
WEDNESDAY, 7 FEBRUARY 2001
FILE NO/S
P 41 OF 1998
CITATION NO. 2001 WAIRC 01998
_______________________________________________________________________________

Result

Application pursuant to Section 80 E
dismissed

_______________________________________________________________________________

Order.
WHEREAS this is an application pursuant to Section 80E of
the Industrial Relations Act 1979; and
WHEREAS on the 14th and 28th days of January 1999 and
the 31st day of October 2000 the Commission convened conferences for the purpose of conciliating between the parties,
however, agreement was not reached; and
WHEREAS the application was set down for hearing and
determination on the 27th and 28th days of February 2001; and
WHEREAS on the 2nd day of February 2001 the Commission convened a report back conference at which the Applicant
advised that it would seek to discontinue the application; and
WHEREAS on the 7th day of February 2001 the Applicant
filed a Notice of Discontinuance in respect of the application;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
THAT this application be, and is hereby dismissed.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner/
Public Service Arbitrator.

WHETHER OR NOT REGULATION 11 OF THE
PUBLIC SECTOR MANAGEMENT.
2001 WAIRC 01841
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
NANETTE CONSTANT, APPLICANT
v.
REGISTRAR,
WESTERN
A U S T R A L I A N
INDUSTRIAL
RELATIONS
COMMISSION., RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
THURSDAY, 18 JANUARY 2001
FILE NO/S
P 19 OF 1999
CITATION NO. 2001 WAIRC 01841
_______________________________________________________________________________

Result

Discontinued

_______________________________________________________________________________

Order.
WHEREAS on 7 October 1999, Nanette Constant applied to
the Public Service Arbitrator in pursuant to s.29(b) to
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determine whether or not Regulation 11 of the Public Sector
Management (Redeployment Redundancy Regulations) has
been fairly and properly applied; and
WHEREAS the Commission conducted conferences on this
matter; and
WHEREAS on 18 December 2000, the Commission gave
notice to the Applicant giving notice that it intended by the
close of business on 21st of December 2000 to discontinue the
application; and
WHEREAS by 20 January 2001, nothing was heard from
the Applicant and the Commission decided to discontinue the
application.
NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979 the Commission hereby
orders—
THAT the application be and is hereby discontinued.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.
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WHETHER OR NOT REGULATION 11 OF THE
PUBLIC SECTOR MANAGEMENT.
2001 WAIRC 01845
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
JASMINE JAYANTHA RICHARDS,
APPLICANT
v.
REGISTRAR,
WESTERN
A U S T R A L I A N
INDUSTRIAL
RELATIONS
COMMISSION, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
FRIDAY, 19 JANUARY 2001
FILE NO/S
P 21 OF 1999
CITATION NO. 2001 WAIRC 01845
_______________________________________________________________________________

Result

Discontinued

_______________________________________________________________________________

WHETHER OR NOT REGULATION 11 OF THE
PUBLIC SECTOR MANAGEMENT.
2001 WAIRC 01844
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CHERYL PHILOMENA D’SOUZA,
APPLICANT
v.
REGISTRAR,
WESTERN
A U S T R A L I A N
INDUSTRIAL
RELATIONS
COMMISSION., RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
FRIDAY, 19 JANUARY 2001
FILE NO/S
P 20 OF 1999
CITATION NO. 2001 WAIRC 01844

Order.
WHEREAS on 7 October 1999, Jasmine Jayantha Richards
applied to the Public Service Arbitrator in pursuant to s.29(b)
to determine whether or not Regulation 11 of the Public Sector Management (Redeployment Redundancy Regulations) has
been fairly and properly applied; and
WHEREAS the Commission conducted conferences on this
matter; and
WHEREAS on 18 December 2000, the Commission gave
notice to the Applicant giving notice that it intended by the
close of business on 21st of December 2000 to discontinue the
application; and
WHEREAS by 20 January 2001, nothing was heard from
the Applicant and the Commission decided to discontinue the
application.
NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979 the Commission hereby
orders—
THAT the application be and is hereby discontinued.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

_______________________________________________________________________________

Result

Discontinued

_______________________________________________________________________________

Order.
WHEREAS on 7 October 1999, Cheryl Philomena D’souza
applied to the Public Service Arbitrator in pursuant to s.29(b)
to determine whether or not Regulation 11 of the Public Sector Management (Redeployment Redundancy Regulations) has
been fairly and properly applied; and
WHEREAS the Commission conducted conferences on this
matter; and
WHEREAS on 18 December 2000, the Commission gave
notice to the Applicant giving notice that it intended by the
close of business on 21st of December 2000 to discontinue the
application; and
WHEREAS by 20 January 2001, nothing was heard from
the Applicant and the Commission decided to discontinue the
application.
NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979 the Commission hereby
orders—
THAT the application be and is hereby discontinued.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner .

INDUSTRIAL MAGISTRATE—
Complaints before—
THE INDUSTRIAL MAGISTRATE’S
COURT OF WESTERN AUSTRALIA.
HELD AT PERTH
Complaint No. 324 of 2000
Date Heard: 11 January 2001
BEFORE: G. Cicchini I.M.
BETWEEN—
Justin Sabastian Strange
Complainant
and
Moonstar Nominees Pty Ltd
Defendant
Appearances—
Mr G McCorry appeared for the Complainant.
Mr PG Kennard (of Counsel) appeared for the Defendant.
Reasons for Decision.
(Given extemporaneously at the conclusion of the
hearing, extracted from the transcript of proceedings and
edited by His Worship)
HIS WORSHIP: In this matter the complainant claims against
the defendant the amount of $1279.08 plus interest with
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respect to annual leave entitlements and further an order that
payment be made with respect to unpaid wages for the period
ending 27 November 2000. That amount has been amended
today by virtue of a concession made by his agent. The amount
sought is $545.49. Furthermore, an amount is sought with
respect to unpaid overtime for the period 7 April 2000 to 26
November 2000, plus interest thereon.
In support of the summary judgment application the Court
has received the affidavit of Justin Sabastian Strange and earlier today received the affidavit of Dale James Wiley. The
affidavit of Benny Peter Roncio has been received by the Court,
he being the director and part owner of the defendant company, and he has given evidence on affidavit in relation to the
issues raised by the complainant in this matter.
This is a summary judgment application and the Court must
be acutely aware of the circumstances in which summary judgment may be entered. Summary judgment is usually ordered
if the complainant can show that he has a strong claim and the
defendant fails to show that the application is either irregular
or that the defendant has an arguable defence. It is implicit
that the Court will only enter judgment for the complainant if
it is clear that there is really no question to be tried.
The circumstances justifying the entering of summary judgment were discussed in Australian Can Co Pty Ltd v Levin &
Co Pty Ltd (1947) VLR 332. The Court said that one description of the test is that judgment may be given summarily where
there is no real substantial question to be tried, or no reasonable doubt that the plaintiff is entitled to judgment. A defendant
may show cause against summary judgment if he discloses a
triable issue or an arguably good defence, or the defendant
may discharge the onus on him by proving that he has a plausible ground of defence or show facts that lead to the inference
that at the trial of the action he may be able to establish a
defence.
What emerges is that leave to defend should be given where
there is a case, either of fact or law, to be investigated. In this
case, in my view, there are certain grounds that have to be
treated independently in an assessment in relation to that consideration.
In relation to the claim with respect to overtime, it has become apparent, and clearly so, that the matter simply cannot
be determined on the affidavits that are before me. There are
clearly questions of fact to be resolved and, simply put, the
defendant has, through Mr Roncio, provided evidentiary material to the Court which puts in issue the matters claimed by
the complainant. There are factual matters that can only be
resolved in the course of the hearing and I accept Mr Kennard’s
submissions that the position is that the defendant, at least,
ought to be given the opportunity to cross-examine the complainant and his witnesses in relation to the matter. There can
be no doubt that the issue must go to trial.
As to the question of leave, again there are questions to be
resolved as to the factual circumstances and, whether those
factual circumstances, as a matter of law, constitute a dismissal
of the complainant by virtue of misconduct or alternatively an
abandonment. They are live issues of both fact and law to be
determined and it is inappropriate for this Court , on the basis
of the material that it has before it, to determine that issue at
this stage. It simply is a question of further evidence and determination both as to fact and law and the matter must proceed
further in my view.
As to the issue of the final week’s pay, again there is a question of fact and law regarding the actual hours worked during
that week and Mr Kennard quite appropriately drew my attention to the inconsistency in the evidence before the Court
in respect to that issue alone, and to that extent it is a matter
that needs further determination and cannot be determined
finally upon the evidence as it is before me.
Over and above all of those matters, there is a real question
of law to be determined, following argument, as to whether or
not it is appropriate that a counterclaim or set-off apply. I appreciate that I have heard argument on both sides in relation
to this matter today, but that argument has not been fully
developed and it is a matter that can be developed at a hearing
in relation to whether or not there is power within this Court
to enable a counterclaim or set-off to take effect. It can be
seen from what I have said that there are a number of issues
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relating to both fact and law that really require further consideration and determination.
At the end of the day what emerges having heard the submissions from the parties and having considered the evidence,
is that there are questions of fact and questions of law to be
investigated and determined. Accordingly this is not a case
where the situation is such that judgment ought to be entered
for the complainant on the basis that the defendant has absolutely no defence to the matter.
The situation is such that the defendant has discharged the
onus that it has, by showing that there is a plausible ground of
defence or, at the very least, that the facts show that there is an
inference to be drawn that, at the trial, it may be able to establish a defence in relation to the matter. Accordingly, I move to
grant the defendant unconditional leave to defend.
G. CICHINI, Industrial Magistrate.

LONG SERVICE LEAVE—
Boards of Reference—Special—
2001 WAIRC 02000
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
BROWN & ROOT ENERGY
SERVICES PTY LTD, APPLICANT
v.
CONSTRUCTION INDUSTRY LONG
SERVICE LEAVE PAYMENTS
BOARD, RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
THURSDAY, 8 FEBRUARY 2001
FILE NO
BOR 7 OF 2000
CITATION NO. 2001 WAIRC 02000
_______________________________________________________________________________

Result

Representation
Applicant
Respondent

Applicant an employer in the
“construction industry” within the
meaning of the Construction Industry
Portable Paid Long Service Leave Act
1985
Mr C Milne as agent
Ms Saraceni as counsel

_______________________________________________________________________________

Determination.
Pursuant to an application made under s.50 of the
Construction Industry Portable Paid Long Service Leave
Act 1985 (“the Act”) a Board of Reference constituted
by a single Commissioner is constituted under s.48(8),
(9), (10), (11), (12) of the Industrial Relations Act 1979,
to determine a claim arising out of a requirement that
Brown & Root Energy Services Pty Ltd (“the Applicant”)
register under the Act.
2 Section 30(1) of the Act provides, inter alia, that every
body corporate that is an employer in the construction
industry (whether or not it carries on any other business)
shall register as an employer under the Act.
3 In a letter to Brown & Root Engineering Pty Ltd dated
26 May 2000 the Chief Executive Officer of the
Construction Industry Long Service Leave Payments
Board (“the Board”) advised that it was the Board’s view
that Brown & Root Engineering Pty Ltd is an employer
within the construction industry and accordingly is
required to register in accordance with s.30 of the Act.
Background
4 On 19 October 1995, the Applicant entered into a contract
to supply and perform all work associated with the
1
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operation, maintenance and support services for the Naval
Communication Station-Harold E. Holt (“the
Communication Station”) as specified in the Statement
of Requirement contained in Attachment A of the contract
(“the contract”).
The Applicant is a registered corporation (ACN 009 091
105) whose registered office is at Perth in Western
Australia. At the time of entering into the contract the
Applicant’s name was Dawson Group Pty Ltd. Dawson
Group Pty Ltd is wholly owned by Brown & Root
(Australia) Pty Ltd. In about 1996, the Applicant notified
the Australian Securities and Investment Commission of
a resolution to change the Applicant’s company name
from Dawson Group Pty Ltd to Brown & Root
Engineering Pty Ltd.
In 1997, Brown & Root (Australia) Pty Ltd acquired
Kinhill Pty Ltd. The Brown & Root company then had
two streams of business in Australia. One being oil and
gas. In 1999, Kinhill Pty Ltd changed its name to Brown
& Root Services Asia Pacific Pty Ltd. Further at about
the same time the Applicant changed its name from Brown
& Root Engineering Pty Ltd to Brown & Root Energy
Services Pty Ltd.
The Applicant took over the oil and gas industry contracts
from Brown & Root (Australia) Pty Ltd and all work that
was not associated with the oil and gas industry was
transferred from the Applicant to Brown & Root Services
Asia Pacific Pty Ltd on 24 June 2000.
Mr Milne informed the Commission that following the
assignment of the contract and transmission of business
from the Applicant to Brown & Root Services Asia Pacific
Pty Ltd, the Applicant’s employees were transferred to
Brown & Root Services Asia Pacific Pty Ltd and there
has been no change in the work carried out by the latter
at the Communication Station. It was clear from the
submissions made on behalf of the parties that this
determination will determine whether Brown & Root
Services Asia Pacific Pty Ltd are required to register under
s.30 of the Act.
At the time the application was made the Applicant
employed approximately 300 persons in consulting
engineering and approximately 120 employees in
maintenance engineering. The only project in dispute in
this matter is the contract at the Communication Station
at Exmouth in Western Australia.
The Communication Station provides communication
services for the Navies of the United States, the
Commonwealth of Australia and other allied nations. The
main business of the Communication Station is to transmit
very low frequency and high frequency radio signals to
naval vessels.
The Communication Station comprises three major areas.
The first area contains a very low frequency transmitting
site, power plant, a fuel farm and a navy pier. The
transmitters and the very low frequency antenna array
cover approximately 405 hectares. The second area
contains the station headquarters and the high frequency
transmitter site. The third area contains a high frequency
receiver site which has been closed and is in caretaker
status.
Most of the transmitting facilities were constructed in
the late 1960s. The only construction since that time was
a 10-bed hospital in the late 1960s, a gymnasium in the
early 1970s and motel style accommodation in the mid
1970s.
Attachment A of the contract provides that the Statement
of Requirement comprises of Annexes 1 to 20. The
services required to be provided can be broadly
summarised as follows—
Maintenance repairs;
Janitorial services;
Grounds and ground structures maintenance;
Pest control;
Waste collection and disposable services—
Power generation and distribution facilities;
Auxiliary power and portable machinery;
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Water;
Salt water wells and sewerage systems;
Emergency and fire protection services; and
The operation and maintenance of petroleum storage facilities and the associated distribution system.
14 Mr Robert Mummery, the Operations, Maintenance,
Logistics Manager for Brown & Root Services Asia
Pacific Pty Ltd, gave evidence that maintenance work is
the major activity performed at the Communication
Station. Further that following maintenance activities
were carried out at the Communication Station by the
Applicant and are now carried out by Brown and Root
Services Asia Pacific Pty Ltd in accordance with the
express terms of the contract.
(a) INACTIVE FACILITIES
There are approximately 30 to 35 buildings which
are inactive facilities classified as inactive facilities and in caretaker status at the Communications
Station (See Annex 1-Appendix 4). Inspections
are done to determine whether the vacated facilities are deteriorating or not. For example, the
chilled water systems are inspected for leaks, so
too are the portable water systems and sewerage
treatment systems. In addition the buildings are
inspected for deterioration and for pests. When
deterioration is found repairs are undertaken to
restore the buildings and structures to a safe condition.
When repairs are required, depending upon the
nature of the work required the work is carried
out by persons employed as metal tradespersons,
pest control persons or building tradespersons.
Mr Mummery gave evidence that since the Applicant entered into the contract one or two minor
buildings have been demolished by the Applicant’s employees and those employees were
employed in classifications applicable to building trades.
(b) PUBLIC WORKS FACILITIES MAINTENANCE AND REPAIR
Annex 5 of the contract requires the provision of
maintenance, repair, alteration and construction
of all “active” buildings and structures and installed equipment at the Communication Station.
Further, it is also a requirement that maintenance,
repair, replacement and installation of all appliances be provided including but not limited to:
air conditioners; refrigerators; ice machines; and
other non-installed equipment. Although repair
is not defined in the contract, maintenance is defined in Clause 3.4 of Annex 5 as “the recurring
day-to-day, periodic or scheduled work required
to preserve or restore a real property facility to
such a condition that it may be effectively utilised for its designated purpose. The term includes
work undertaken to prevent damage to a facility
that otherwise would be more costly to restore
and includes repair by replacement when necessary.”
Mr Mummery testified that inspection, maintenance, repairs constitutes the majority of the work
undertaken. He said however that alterations
sometimes occur because equipment fits and obsolescence cause something to be altered.
He testified no construction work is carried out
and generally no installation of equipment was
carried out by the Applicant. Further that if any
installation of equipment is required it is carried
out by subcontractors to Boeing Pty Ltd and other
main contractors at the Communication Station.
Although he said that minor installation work was
carried out by qualified tradesperson employed
by the Applicant, including plumbing and pipe
fitting by qualified plumbers.
(c) WHARF/PIER
Remedial work was and is carried out to the
wharf/pier including minor repairs to corrosion
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and electric light replacement and to other structures of that nature by employees.
MAINTENANCE AND REPAIR WORK TO
ANTENNAS AND TOWERS
The low frequency antenna is approximately one
and half miles in diameter and a height of 900
feet. It has in its antenna a length of approximately
70 miles of cabling. Riggers, scaffolders and antenna maintainers are employees who carry out
preventative maintenance to the antennas and the
towers. Employees engaged as painters also undertake painting to the tower. Annex 6 of the
contract requires the provision of preventative
maintenance and inspection of antenna, antenna
systems, grounds, structures, cables and all support and auxiliary equipment for mechanical and
structural deterioration. The program of maintenance includes an inspection in maintaining wood
poles for deterioration, infestation by termites and
other pests and moisture in pole caps; inspect and
maintain rotatable log periodic antennas; tower
painting and satcom dish and pedestal painting.
GROUNDS AND GROUND STRUCTURES
MAINTENANCE
Annex 8 requires the removal of obstructions to
surface drainage, erosion control, watering, grass
cutting, edging, trimming and pruning of shrubs
and trees. It is also a requirement to maintain and
repair asphalt and gravel roads and control vegetation growth on road shoulders; and to provide
maintenance and incidental repairs to fences, including painting and other repairs. Footpaths and
kerbs are also to be maintained and repaired.
Mr Mummery testified that the gravel roads which
surround the premises of the antenna systems
require maintenance on a regular basis as they
are regularly washed away by the rain and that
the work is carried out by employees engaged as
equipment operators and trades assistants. He also
said that if significant damage is done to a asphalt road that work is carried out by a
subcontractor experienced in road repairs. In relation to sidewalks and footpaths, Mr Mummery
testified that about three or four kilometres of
sidewalks and footpaths are made of concrete and
that in the past five years repair or maintenance
to those structures have not been necessary.
ELECTRICAL POWER PRODUCTION
Annex 12 required the Applicant to operate and
maintain all equipment related to the electrical
power production such that an uninterrupted supply of power is available to meet the
Communication Station’s requirements. Preventative maintenance is required such as, engine and
generator overhauls, services on engines and service and maintenance of auxiliary plant. The
Applicant was also required to carry out routine
tests and inspections and provide a repair service
for all equipment. Mr Mummery testified that the
Applicant’s employees undertook this work routinely throughout the year by appropriately
qualified employees.
Pursuant to Annex 13, work is also required to
operate and maintain the electrical distribution
system and ensure that the power station requirements are met. To do so the development and
execution of periodic maintenance to the power
plant, all transformer stations, street lighting system and associated distribution lines and
manholes is required.
MECHANICAL PLANT
Under Annex 14 auxiliary and portable machinery units are required to be maintained. Mr
Mummery testified there are series of auxiliary
and portable machinery on site such as pumps
(which are used when flooding occurs), portable
welding plant and portable air-compressor plant
and the like.
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Annex 15 requires the operation and maintenance
of the fixed central mechanical plant. Mr
Mummery testified the central mechanical plant
supplies chilled water, air conditioning, refrigeration and compressed air.
(h) WATER SYSTEMS
Annex 16 requires the operation of the entire
water system including fresh water wells, reservoirs, pumps, water treating equipment and
interconnecting pipes, valves, fittings and other
water distribution equipment associated with the
systems to meet the Communication Station’s
usage demands. Part of the contractual obligations require the maintenance and repair of the
water treatment plant particularly to maintain and
exercise on a periodic basis, all system pumps,
valves, storage tanks, chlorinators, chemical feeders, electrodialysis plants and appurtenances.
Further the maintenance of water meters, fresh
water wells and cleaning and maintaining of storage tanks and the repair of leaks and all parts of
the watering systems is required. Pursuant to
Annex 17, the salt water well system which supports the very low frequency cooling system is
required to be maintained. Part of those duties
requires the performance of periodic maintenance
repair of wells, pumps, motors and the distribution system. Mr Mummery testified that the salt
water well system cools the transmitter building.
(i) SEWERAGE SYSTEMS.
Pursuant to Annex 18 the maintenance and operation of the sewerage system for the
Communication Station is required.
(j) OPERATION OF PETROL OIL AND LUBRICANT SYSTEM
Pursuant to Annex 20 the operation, maintenance
and repair of pumps and accessory equipment
used for the receipt, storage, and issue of petroleum products including the actual loading and
off-loading of petrols, oils and lubricants, is required.
Terms and Conditions of Employment
15 At all material times the terms and conditions of
employment of the employees employed by the Applicant
at the Communication Station were regulated by a
certified agreement in Print P9083, an agreement certified
under s.170LT of the Workplace Relations Act 1996 (Clth)
(“the certified agreement”).
16 On 4 March 1998, Commissioner O’Connor made an
order to certify the agreement. His order provides that
the certified agreement shall come into force from 3 March
1998 and remain in force until 17 January 2001. The
material clauses of the certified agreement are as
follows—
“3. Incidence and Parties Bound
This Agreement applies to those employees, employed by, Boeing Australia Limited, Brown &
Root Engineering Pty Ltd or Jennis & LeBlanc
Communications Pty Ltd, who work in the classifications detailed in Schedule 1 in this
Agreement, acting as a common enterprise at a
single place of work being the Naval Communication Station Harold E Holt (NCS HEH)
Exmouth hereafter known as “the base”.
This Agreement shall be binding upon—
• The employers Boeing Australia Limited,
Brown & Root Engineering Pty Ltd and
Jennis & LeBlanc Communications Pty
Ltd;
• The union (The Automotive, Food, Metals, Engineering, Printing and Kindred
Industries Union), and
• All employees employed in the classifications detailed in Schedule 1 whether
members of the union or not.
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Schedule 1

No.

1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.

Position

NCS HEH
Agreement Increment
1996 Level
Levels

VLF Shift Technician
VLF Day Technician
SATCOM Shift Technician
TCF Shift Technician
HFT Shift Technician
Shift Supervisor
Senior Fire Fighter
Instrumentation/ Electrical Fitter
Admin Assistant, Accounts
VLF Shift Operator
TCF Shift Operator
HFT Shift Operator
SATCOM Shift Operator
Electrical Fitter
A/C & Refrig Mechanic
Mechanic
Carpenter
Fitter
Fitter/Welder
Fitter/Turner
Plumber
Fire Fighter
Water Treatment Operator/ Technician
Engine Driver
Painter
Crane Driver
Storesperson/POL Operator
Antenna Maintainer
Tower Painter
Trades Assistant
Trades Asst. (GHS)
Groundsperson/ Trades Asst.
Trades Asst/POL Attd.
Janitor
Trainee Fire Fighter (Entry Level)
Trades Asst. (Entry Level)
Trainee Antenna Maintainer
(Entry Level)
Janitor (Entry Level)

Hourly
Rate
as per NCS
HEH
Agreement
1996

50%
increase
figure of Reclassification
Review
($0.00 cents)

100%
increase
figure of Reclassification
Review
($0.00 cents)

1
1
1
1
1
2
4
4
3
4
4
4
4
4
4
4
4
4
4
4
4
6
4
4
4
4
4
4
4
6
8
8
6
9
8
6

1.5
1.5
1.5
1.5
1.5
2.5
2.5
3.2
3.3
4.2
4.2
4.2
4.2
4.3
4.3
4.6
4.6
4.6
4.6
4.6
4.6
4.6
4.6
4.7
4.8
4.8
4.8
4.8
4.8
5.3
6.2
6.5
6.5
7.3
7.6
7.6

18.9803
18.9803
18.9803
18.9803
18.9803
17.914
15.724
15.724
16.6786
15.724
15.724
15.724
15.724
15.724
15.724
15.724
15.724
15.724
15.724
15.724
15.724
14.4319
15.724
15.724
15.724
15.724
15.724
15.724
15.724
14.4319
13.0281
13.0281
14.4319
12.3538
13.0281
14.4319

0.00
0.00
0.00
0.00
0.00
0.00
1.0950
0.6380
0.00
0.2030
0.2030
0.2030
0.2030
0.1730
0.1730
0.1130
0.1130
0.1130
0.1130
0.1130
0.1130
0.7590
0.1130
0.0530
0.00
0.00
0.00
0.00
0.00
0.4846
0.7019
0.5057
*0.00
0.4481
0.00
*0.00

0.00
0.00
0.00
0.00
0.00
0.00
2.1900
1.2760
0.00
0.4060
0.4060
0.4060
0.4060
0.3460
0.3460
0.2260
0.2260
0.2260
0.2260
0.2260
0.2260
1.5181
0.2260
0.1060
0.00
0.00
0.00
0.00
0.00
0.9691
1.4038
1.0113
*0.00
0.8962
0.00
*0.00

6
9

7.6
7.9

14.4319
12.3538

*0.00
0.00

*0.00
0.00

4. Supersession
Except as specifically provided below the terms
of this Agreement shall cover exhaustively the
subject matter concerned and exclude State law,
Awards and Agreements.
From the date of operation of this Agreement the
employers and their employees at the base are
excluded from coverage of any other Award or
Determination which might otherwise be binding.
Except as expressly provided for in this Agreement the provision of the Long Service Leave
Act 1958 (WA), the WA Occupational Safety &
Health Act (1984), the Workers Compensation
and Assistance Act 1981 (WA) and the Industrial Training Act 1975 (WA) (the “Acts”) as
amended from time to time, shall have full effect
and nothing in this Agreement shall operate to
affect vary or exclude the operations of the Acts
in so far as they apply to the work covered by
this Agreement.
8.6 Long Service Leave
The provisions of the Long Service Leave Act
1958 (WA) are hereby incorporated in and shall
be deemed to be part of this Agreement. The
employer shall contribute to the Construction
Industry Portable Long Service Leave Scheme

on behalf of all employees, subject to acceptance
by the Board.”
Issues in Dispute
17 Section 3(1) of the Act provides—
“In this Act unless the contrary intention appears—
‘construction industry’ means the industry—
(a) of carrying out on a site the construction,
erection,
installation,
reconstruction, re-erection, renovation,
alteration, demolition or maintenance
of or repairs to any of the following—
(i) buildings;
(ii) roads, railways, airfields or
other works for the passage of
persons, animals or vehicles;
(iii) breakwaters, docks, jetties,
piers, wharves or works for the
improvement or alteration of
any harbour, river or watercourse for the purposes of
navigation;
(iv) works for the storage or supply
of water or for the irrigation of
land;
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(v) works for the conveyance, treatment or disposal of sewage or
of the effluent from any
premises;
(vi) works for the extraction, refining, processing or treatment of
materials or for the production
or extraction of products and
by-products from materials;
(vii) bridges, viaducts, aqueducts or
tunnels;
(viii) chimney stacks, cooling towers,
drilling rigs, gas-holders or silos;
(ix) pipelines;
(x) navigational lights, beacons or
markers;
(xi) works for the drainage of land;
(xii) works for the storage of liquids
(other than water) or gases;
(xiii) works for the generation, supply or transmission of electric
power;
(xiv) works for the transmission of
wireless or telegraphic communications;
(xv) pile driving works;
(xvi) structures, fixtures or works for
the use on any buildings or
works of a kind referred to in
subparagraphs (i) to (xv);
(xvii) works for the preparation of
sites for any buildings or works
of a kind referred to in
subparagraphs (i) to (xvi); and
(xviii) fences, other than fences on
farms;
(b) of carrying out of works on a site of
the construction, erection, installation,
reconstruction, re-erection, renovation,
alteration or demolition of any buildings or works of a kind referred to in
paragraph (a) for the fabrication, erection or installation of plant, plant
facilities or equipment for those buildings or works;
(c) of carrying out of work performed by
employees engaged in the work referred to in paragraph (a) or (b) and
that is normally carried out on site but
which is not necessarily carried out on
site,
but does not include—
(d) the carrying out of any work on ships;
(e) the maintenance of or repairs or minor
alterations to lifts or escalators; or
(f) the carrying out of maintenance or repairs of a routine or minor nature by
employees for an employer who is not
substantially engaged in the industry
described in this interpretation;”
18 The Board contends that the evidence adduced in these
proceedings proves that at the material time the Applicant
was an employer in the construction industry in that
(within the meaning of s.3(1) of the Act), it carried out—
(a) on a site the … installation … maintenance of or
repairs to …
(i) buildings;
(ii) roads, … works for the passage of persons
… or vehicles;
(iiii) … jetties, piers, wharves …;
(iv) works for the storage or supply of water or
for the irrigation of land;
(v) works for the conveyance, treatment or disposal of sewage or of the effluent from any
premises;
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(xiii) works for the generation, supply or transmission of electric power;
(xiv) works for the transmission of wireless or
telegraphic communications;
(xvi) structures, fixtures or works for the use on
any buildings or works of a kind referred
to in subparagraphs (i) to (xv); and
(xviii) fences, other than fences on farms;
(b) of carrying out works on a site of
the…installation, reconstruction, re-erection,
renovation, alteration…of any buildings or works
referred to above, for the fabrication, erection or
installation of plant, plant facilities or equipment
for those buildings or works.
The Board further contends that at the material time the
Applicant engaged persons who fall within the definition
of employee under the Act who are employees in the
construction industry.
An employee is defined in s.3(1) of the Act to mean:
“… a person who is employed under contract of service or apprenticeship in a classification of work
referred to in a prescribed award relating to the construction industry that is a prescribed classification.”
The Applicant contends that at the material time it was
not an employer in the construction industry in that it did
not carry out work of the kind described in the definition
of “construction industry” within the meaning of s.3(1)
of the Act, in particular the Communication Station is
not a construction site.
The Applicant concedes that some of its employees at
the Communication Station could be said to be engaged
in a classification of work referred to in a prescribed award
relating to the construction industry that is a prescribed
classification within the meaning of the definition of
employee in s.3(1) of the Act. However it is contended
on behalf of the Applicant that its employees were not
engaged in the construction industry and that none of the
prescribed awards prescribed under the Construction
Industry Portable Paid Long Service Leave Regulations
1986 could apply to terms and conditions of employment
of the Applicant’s employees because of the operation of
the terms of the certified agreement. Further that in
absence of the provisions of the certified agreement the
provisions of Metal, Engineering and Associated
Industries Award 1998 (“the Award”) covered the
employees’ classifications of work. It is also argued that
the terms of the certified agreement and the Award are
not instruments that cover construction work.
Notwithstanding the submissions made on behalf of the
Applicant, it is conceded that the following classifications
are classifications of work referred to in a prescribed
award relating to the construction industry that is a
prescribed classification—
Apprentice Electrician;
Apprentice Painter;
Carpenter;
Crane Operator;
Electrical Fitter;
Electrician;
Fitter;
Fitter/Turner;
Mechanical Fitter;
Painter;
Plumber;
Refrigeration/Air Conditioning Mechanic;
Refrigeration Mechanic;
Technician;
Tower Painter;
Trades Assistant;
Trainee Tower Painter;
Foreman;
Engine Driver;
Mechanic;
Welder; and
Plant Operator
Legal Principles
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24 In Aust-Amec Pty Ltd t/a Metlab Mapel & SRC
Laboratories and Others v Construction Industry Long
Service Leave Payments Board (1995) 62 IR 412 (“AustAmec”) Ipp J pointed out that the scheme of the Act covers
a wider class of employees in the construction industry
than employers. At 413 he observed—
“… while employees are defined by reference to
prescribed awards “relating to the construction industry”, the definition of “employer” imports the
additional qualification that the employees must be
“in the construction industry”. The definition of “employee” therefore has a different ambit to that of
“employer”. The consequence of this is that there
may be persons who are “employees” within the
meaning of the Act who are not employed by “employers” within the meaning of the Act.”
25 Further at 420 he stated—
“The requirement to register is, by s.30(1), imposed
on an employer “in the construction industry
(whether or not he or it carries on any other business)”. I have italicised the word “in” as it seems to
me to have a narrower meaning that the words “relating to” which are contained in the definition of
“employee”. The difference in wording is, in my
view, significant. The former phrase is of wider import that the latter. This is an important guide to the
construction of the Act on this question. It indicates
that the legislature intended that the obligation to
register would be imposed on a more limited class
of persons that those whose business merely relates
to the construction industry. It seems to me that the
requirement to register is imposed only on employers, as defined, whose business can be classified as
falling within the construction industry itself.”
26 It is contended on behalf of the Applicant that s.3(1)(a)
of the Act defines the “construction industry” to include
maintenance or repairs only where the maintenance or
repairs are carried out on a site where construction work
is carried out.
27 The definition is as Ipp J in Aust-Amec at 419 points out,
complex. However the construction suggested by the
Applicant of the definition of “construction industry” is
in my view erroneous. The opening words of s.3(1)(a)
are plain and unambiguous. The opening words are
plainly expressed as disjunctive, so that a “site” is to be
construed as a place where any activities are carried out,
that can be characterised as, construction, erection,
installation, reconstruction, re-erection, renovation,
alteration, demolition or maintenance of or repairs to any
of the categories in subparagraphs (i) to (xviii) of s.3(1)(a)
of the Act.
28 Further that although this issue was not directly raised in
Aust-Amec, the construction contended on behalf of the
Applicant is inconsistent with the reasoning of Ipp J in
Aust-Amec. At 420 Ipp J observed in relation to a number
of plaintiffs who provide engineering testing and other
testing and monitoring services for the mining industry—
“… the issue whether the plaintiffs are in the construction industry falls to be determined by reference
to whether the work done by them, generally, is to
be classified as “maintenance” as this term is used
in the definition of construction industry.”
29 Having considered all of the evidence in this matter it is
clear that the Applicant at the material time carried out
maintenance and repair to works within the meaning of
subparagraphs (i)-(v), (xiii)-(xiv), (xvi) and (xviii) of
s.3(1)(a) of the Act. I am not however satisfied that it
carried out installation work which can be described as
installation work within the meaning of s.3(1)(a) or (b)
of the Act.
Effect of Federal Instruments
30 Prima facie I am satisfied after having regard to all of the
evidence that the Applicant was at the material time an
employer who engaged persons who fall within the
definition of employee within the meaning of s.3 of the
Act.
31 However the question arises is whether the provisions of
s.170LZ(1) of the Workplace Relations Act 1996, s.109
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of the Commonwealth Constitution and the certified
agreement have the effect to render inoperative the
provisions of the Act.
Section 170LZ(1) of the Workplace Relations Act 1996
provides—
“Subject to this section, a certified agreement prevails over terms and conditions of employment
specified in a State law, State award or State employment agreement, to the extent of any
inconsistency.”
The question of inconsistency between a Federal award
and a State law arises not because a Federal instrument is
“a law of the Commonwealth” within the meaning of
s.109 of the Constitution, but because it derives its force
from such a law, namely the Workplace Relations Act
(Clyde Engineering Co Ltd v Cowburn (1926) 37 CLR
466; Ex Parte McLean (1930) 43 CLR 472; Ansett
Transport Industries (Operations) Pty Ltd v Wardley
(1980) 142 CLR 237 per Barwick CJ at 243, Stephen J at
253, Aitken J at 274-5 and Wilson J at 282; Metal Trades
Industry Association v. Amalgamated Metal Worker’s &
Shipwrights’ Union (1983) 152 CLR 633 per Mason,
Brennan and Deane JJ at 648 (“Metal Trades Case”); City
of Mandurah v Hull (2000) 80 WAIG 4319; [2000]
WASCA 216 per Anderson J at [21] and cases cited
therein).
Direct inconsistency arises when the relevant laws collide
in their operation: that is where both regulate the same
subject, in such a way that one explicitly removes or
modifies a right or obligation created by the other. This
includes, but is not limited to, situations where
simultaneous obedience of the law is impossible (Clyde
Engineering v Cowburn; Colvin v Bradley Bros Pty Ltd
(1943) 68 CLR 151 and R v Loewenthal; Ex parte,
Blacklock (1974) 131 CLR 338).
Covering of the field inconsistency arises where the
Commonwealth law manifests an intent to regulate a
particular subject exhaustively (Ex parte McLean).
The critical question in considering whether an
inconsistency arises is: what is the conduct or matter with
which the relevant Federal industrial instrument deals with
(Metal Trades Case per Mason, Brennan and Deane JJ at
649).
It is rare that a Federal industrial instrument will evince
an intention to exhaustively cover the field of
employment. The contract of employment is the most
obvious illustration. To the extent that it is not varied by
an award, its obligations will ultimately derive from State
law. The question will often be whether the Award
provisions are intended to supplement or modify rather
than supplant State law (Metal Trades Case per Gibbs CJ
Wilson and Dawson JJ at 642).
Paragraph 1 of Clause 4 of the certified agreement
provides that: “Except as specifically provided below the
terms of this agreement shall cover exhaustively the
subject matter concerned and excludes State law, Awards
and Agreements.” Paragraph 3 of Clause 4 provides that
the provisions of the Long Service Leave Act 1958 (WA)
shall have full effect and nothing in this agreement shall
operate to affect, vary or exclude the operation of that
Act in so far as it applies to the work covered by the
certified agreement.
Although there is no specific reference to the Construction
Industry Portable Paid Long Service Leave Act 1985 in
the certified agreement, Clause 8.6 provides that the
provisions of the Long Service Leave Act are incorporated
and be deemed part of the agreement, further that the
employer shall contribute to the Construction Industry
Portable Long Service Leave Scheme on behalf of all
employees, subject to acceptance by the Board.
Section 8 of the Long Service Leave Act provides that an
employee is entitled to long service leave after 15 years
service on ordinary pay in respect of continuous
employment with same employer or transmittee. Further
after 10 years continuous service, on termination by death
or for circumstances otherwise than by serious misconduct
an employee is entitled pro-rata long service leave on the
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basis of 13 weeks for 15 years service. Section 4(1) of
the Long Service Leave Act defines an employee, inter
alia, to include any person whose usual status is that of
an employee. Section 4(3) of the Long Service Leave
Act provides that where a person is, by virtue of an
enactment of the State, the Commonwealth or of another
State or Territory entitled to, or eligible to become entitled
to, long service leave at least equivalent to the entitlement
to long service leave under the Long Service Leave Act,
that person is not within the definition of employee in s.4
(1).
Under s.21 of the Act, a person registered as an employee
is entitled to 13 weeks long service leave after completing
15 years service in the construction industry and 82/3
weeks after completing 10 years service in the
construction industry subsequent to completing 15 years
service in the construction industry. Section 22(1) of the
Act provides for payment of a lump sum after 10 years
service if an employee terminates his employment in the
construction industry.
It is apparent from s.21 of the Act that persons who are
registered as employees under the Act are entitled to, or
are eligible to become entitled to, long service leave that
is at least equivalent to or better than the entitlement to
long service leave under the Long Service Leave Act, as
there is no requirement that service be continuous with
an employer or transmittee. In particular s.21(2)(c) of the
Act provides that service in the construction industry is
not required to be continuous and shall be included
whether or not service is with more than one employer.
Further, after 25 years service in the construction industry
a person registered under the Act is entitled to 82/3 weeks
long service leave.
In light of the provisions of s.s.21 and 22 of the Act and
s.4(3) of the Long Service Leave Act, if at the material
time employees of the Applicant were registered as an
employee under the Act, those employees were expressly
excluded from the operation of the provisions of the Long
Service Leave Act.
The question is, what is the meaning of the second
sentence in Clause 8.6 of the certified agreement that
provides an employer bound by the terms of the certified
agreement to contribute to the Construction Industry
Portable Long Service Leave Scheme subject to the
acceptance by the Board.
It is not in dispute that the Scheme referred to is the
Scheme established under the Act or that the Board
referred to in clause 8.6 is the Respondent. It is conceded
by the Respondent that there are a number of employees
who at the material time were employed by the Applicant
who are not employees within the meaning of the Act.
Accordingly these employees are not entitled to make an
application to the Board to register as an employee under
s.30(4) of the Act. In particular the Respondent concedes
that employees engaged in the classifications of Senior
Fire Fighter, Janitor or in Administrative Work are not
employees within the meaning of the Act. In respect of
these employees (whose terms and conditions of
employment are regulated by the terms of the certified
agreement), the provisions of the Long Service Act apply
to them.
In respect of the employees of the Applicant who at the
material time were eligible to register as employees under
the Act, the question is what is the effect of the second
sentence in Clause 8.6 of the certified agreement.
Enterprise agreements certified under the Workplace
Relations Act, like awards are statutory instruments and
must be interpreted in light of the rules applicable to all
statutory instruments (See Re Clothing Trades Award
(1950) 68 CAR 597; Norwest Beef Industries Ltd & Anor
v Australian Meat Industry Employees Union (WA) (1984)
64 WAIG 2124 and Robe River Iron Associates v
Amalgamated Metal Workers’ and Shipwright’s Union
(1987) 67 WAIG 1097).
In interpreting industrial instruments tribunals usually do
not apply a literal approach, as awards and enterprise
agreements may have been drafted by industrial rather
than skilled draftsmen (Robe River Iron Associates v
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Amalgamated Metal Workers’ and Shipwrights’ Union per
Kennedy J at 1100). This approach to interpretation was
explained by Street J in Geo A Bond and Co Ltd (in liq)
v McKenzie (1929) 28 AR 499 at 503-504—
“Now, speaking generally, awards are to be interpreted as any other enactment is interpreted. They
lay down the law affecting employers and employees in their relation as such, and they have to be
obeyed to the same extent as any other statutory enactment. But at the same time, it must be remembered
that awards are made for the various industries in
the light of the customs and working conditions of
each industry, and they frequently result, as this
award in fact did, from an agreement between parties, couched in terms intelligible to themselves but
often framed without that careful attention to form
and draughtsmanship which one expects to find in
an Act of Parliament. I think, therefore, in construing an award, one must always be careful to avoid a
too literal adherence to the strict technical meaning
of words, and must view the matter broadly, and after giving consideration and weight to every part of
the award, endeavour to give it a meaning consistent
with the general intention of the parties to be gathered from the whole award.”
It is argued on behalf of the Applicant that Clause 4 of
the certified agreement excludes State law unless it is
expressly mentioned in Clause 4. Whilst the first sentence
expressly provides the terms of the certified agreement
are to cover the field, the intention to do so is subject to
the exception “Except as specifically provided below.”
The question is whether the word “below” is paragraph 1
of Clause 4 should be construed as a reference to
paragraph 3 of Clause 4 and not to Clause 8.6.
Having regard to generous construction of terms approach
to construction of awards and agreements and to the fact
that the opening words of paragraph 3 of Clause 4
provides “Except as expressly provided for in this
agreement”, the meaning of “below” in paragraph 1 of
Clause 4 in my view refers to any provision in the certified
agreement that follows paragraph 1 of Clause 4.
In construing the second sentence in Clause 8.6 of the
certified agreement, regard should be had to the generous
construction approach to construction of terms and to the
principle of statutory interpretation that the courts are
not at liberty to consider any word or sentence as
superfluous or insignificant. All words must prima facie
be given some meaning and effect (Pearce and Geddes
Statutory Interpretation in Australia 4th ed at para 2.12
and the cases cited therein).
Having regard to the fact that the provisions of the Long
Service Leave Act are incorporated into the terms of the
certified agreement, and in particular to s.4(3) of the Long
Service Leave Act, it is my view that the meaning of the
second sentence of Clause 8.6 of the certified agreement
is that the employer is required to contribute to the
Construction Industry Portable Long Service Scheme in
accordance with the provisions of the Act.
It is argued on behalf of the Applicant that the employees
at the Communication Station are covered by the terms
of the certified agreement and in the absence of that
agreement the provisions of the Award and not any award
prescribed as a prescribed award under the Act.
Accordingly it is argued that employees are not employees
within the meaning of the Act, so that the Applicant at
the material time was not an employer as it did not engage
employees within the meaning of the Act. In support of
its argument the Applicant points to paragraph 2 of Clause
4 of the certified agreement that provides that employers
and employees at the Communication Station are
excluded from coverage of any other award or
determination which might otherwise be binding.
In Construction Industry Long Service Leave Payments
Board v Positron Pty Ltd (1990) 70 WAIG 3062 at 3064
the Commission in Court Session found that it is not
relevant whether an employee is employed by an employer
who is bound by an award prescribed under the Act, as
the definition of employee only uses the reference to the
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prescribed award to identify a classification of work
related to the construction industry. In my view it is clear
that the definition of employee does not invoke coverage
of any award prescribed under the Act.
55 In my opinion examination of the certified agreement
reveals that no inconsistency arises between the certified
agreement and the Act, so as to invoke the provisions of
s.109 of the Commonwealth Constitution and s.170LZ(1)
of the Workplace Relations Act 1996 to render the
provisions of the Act invalid to the extent of the
inconsistency.
56 In light of the foregoing it is the decision of this Board of
Reference that at the material time the Applicant—
(a) was an employer who engaged persons as employees in the construction industry; and
(b) was required to register under s.30 of the Act as
an employer.
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Reasons for Decision.
This proceeding is an appeal by the applicant pursuant to
s 23B of the Industrial Relations Act 1979 (“the Act”).
The appeal seeks to reverse a decision of the respondent
made on or about 7 July 2000 to the effect that the teacher
concerned Mr Cable, have his salary grade as a teacher
reduced from level 2.3 to level 2.1 and that he also be
reprimanded. These penalties were imposed after a finding
of misconduct made pursuant to the Education Act 1928
(“the ED Act”) following an inquiry under s 7C of that
Act. Since the hearing of this matter, the Schools
Education Act 1999 (“the SE Act”) has come into effect,
which repealed the ED Act and s 23B of the Act however,
by the transitional provisions of the SE Act, an appeal
pursuant to the former s 23B of the Act, is to be heard
and determined as if that section had not been repealed
and remained in full force and effect.
Facts
2. The allegations in relation to Mr Cable, leading to the
penalty from which he now appeals, were set out in a
letter to him of 29 May 2000 from the Acting DirectorGeneral of the Education Department of Western Australia
which, formal parts omitted reads as follows—
“…It has been brought to my attention that you may
have acted in a manner that constitutes misconduct.
Specifically, it is alleged that—
On 16 March 2000, you grabbed X, a student
at Wembley Downs Primary School, by the
neck and lifted him from his chair and then
proceeded to drag him from the classroom. I
have been advised that Aaron may have
1.

4.

5.

6.
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sustained bruising and soft tissue damage to
the neck as a consequence.
Should the above allegation be found true, it
may constitute misconduct in your employment under the Education Act 1928 (“the
Act”). Specifically, the allegation may constitute misconduct under Section 7C(2)(b) and/
or (e) of the Act and Regulation 32 of the Education Act Regulations 1960.
I will be requesting and authorising an independent inquirer to undertake an inquiry in
accordance with Section 7C(3) of the Act into
these matters, so that I may determine whether
or not you are guilty of misconduct. You will
be given an opportunity to furnish an explanation in relation to these matters in the course
of the inquiry.
I must advise you that if, as a result of the
inquiry into these matters, I am satisfied that
you are guilty of misconduct, I may impose
one or more punishments outlined in Section
7C(12)(a) of the Act, or recommend to the
Minister for Education that you be dismissed
in accordance with the provision of Section
7C(12)(b) of the Act. I have attached a copy
of the relevant sections of the Education Act
1928 and Education Act Regulations 1960 for
your information….” (my editing)
In accordance with the provisions of s 7C(3) of the ED
Act, an inquiry was undertaken into Mr Cable’s conduct
by an independent inquirer, Ms Archibald. Ms Archibald
gave evidence in these proceedings and outlined the
process of the inquiry, which predominantly involved
interviewing relevant parties, including student X, his
mother, other students in X’s class, Mr Cable, the principal
of the primary school and a medical practitioner who
attended to X the day following the incident. Annexed to
Ms Archibald’s witness statement, was a copy of her report
following the inquiries undertaken by her. After having
interviewed the relevant persons, Ms Archibald concluded
in her report that Mr Cable probably pulled X out of his
seat using the back of X’s collar, and pushed him from
the room, again with his hand on X’s collar. This action
was, in Ms Archibald’s view, the probable cause of some
neck pain experienced by X and also the origin of red
marks found by X’s family medical practitioner on the
back of X’s neck.
In her evidence, Ms Archibald testified that from her
interviews with the relevant children, she was of the view
that the incident alleged did take place, however
concluded that X’s version was somewhat tinged with a
dramatic flavour, but essentially considered the thrust of
the allegation to be truthful. She conceded that it is natural
for young children to have diverging impressions of an
event, but was confident that from her interviews, the
common thread outlined by them was consistent with the
conclusions that she reached in her report.
Also annexed to Ms Archibald’s witness statement, was
a letter dated 20 June 2000 from Dr Cordell, X’s family
medical practitioner. Whilst he was not called to give
evidence, Ms Archibald said that in her discussions with
him, she was advised that Dr Cordell thought that the red
markings on the back of X’s neck and tenderness found
in this area, was consistent with X’s description of the
incident. Dr Cordell noted in his letter that X complained
of some neck pain, however on examination, noted there
was a full range of movement but some tenderness in the
area of two red marks found on the back of X’s neck
were consistent with a soft tissue injury in that area.
Mr Cloghan was also called to give evidence on behalf
of the respondent. He is the Director Workplace Relations
of the department and gave evidence as to the process
surrounding the s 7C inquiry, and subsequent
recommendations for the imposition of a penalty in
respect of Mr Cable’s conduct. I accept Mr Cloghan’s
evidence as to the process undertaken. I also note that Mr
Cloghan made reference to Mr Cable’s employment
history with the respondent, when considering the
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appropriate penalty to impose. In that connection,
tendered as exhibit R 13, was a bundle of correspondence
in relation to various allegations as to inappropriate
conduct by Mr Cable, a number of which reminded Mr
Cable of appropriate discipline pursuant to reg 32 under
the Education Regulations 1960 (“the Regulations”).
Whilst I am not in a position to make any findings in
relation to these previous allegations, I am satisfied that
these documents at least reminded Mr Cable of his
obligations in relation to classroom discipline.
As to the incident on 16 March 2000, as noted, it was
common ground that an incident did take place in which
X was escorted from his classroom because of
inappropriate conduct. The dispute revolved around the
issue of whether physical contact occurred, and
consequently, whether the injuries subsequently found
on X, were attributable to Mr Cable’s conduct.
X’s version of the events was that whilst in class on that
day in the morning, he was asked a couple of times by
Mr Cable to pay attention. Mr Cable then got out of his
chair and approached X and came up to his desk. He
took X by the back of his neck with his right hand, which
X said hurt him. X then said that Mr Cable lifted him
from his chair until his feet were off the floor, then
dropped him down. He took X’s chair and threw it back
over some desks in the classroom making a loud noise.
Mr Cable then, holding X by the neck, dragged him from
his desk to the classroom door, took him outside and put
him on a bench.
X said that this gave him a sore neck and he was upset
about the matter. He said that he did not tell his mother
about the incident after school, but retreated into a large
cardboard box at home and hid there for some time.
X’s mother said that after school on 16 March she received
a telephone call from the mother of another student, Y, who
was in X’s class that day. She was advised by Y’s mother
about the incident following which she questioned X. Her
evidence as to what she was told was generally consistent
with what X had said. A complaint was then lodged with
the school, leading ultimately to these proceedings.
Y also said that on the day in question, he was located
close to X in the classroom. He said that he saw Mr Cable
down the aisle of the class to X’s and pulled X’s chair out
from underneath him. Y said that Mr Cable was very angry
and “had a bad frown on his face”. Mr Cable then took X
by the collar “in a nasty manner” with his whole hand. Y
then said that Mr Cable took X’s chair and threw it to the
back of the classroom, making a loud noise. Mr Cable
then, with his hand on the back of X’s collar walked X to
the classroom door. Y said that he clearly saw the incident
and was upset by it as where a few of the other children,
and told his mother about it after school.
Later that day, Y said that Mr Cable took the class into
the assembly room to demonstrate what had occurred with
X. Y said that the demonstration was not correct because
it was considerably gentler than what had happened in
the classroom.
Mr Cable’s version of the events was somewhat different.
He accepted that an incident occurred on 16 March,
leading to X being put out of the classroom. However,
his evidence was that he approached X’s desk and was,
on his own admission, upset with X’s behaviour. He said
that he went behind X and took hold of his shirt collar
and instructed X to stand up, which he did. Mr Cable
pushed X’s chair away so that they could leave the desk
area, however it fell over which made some noise. Mr
Cable accepted that this may have caused other students
some alarm. He then said that he told X he was being put
out of the classroom and instructed him to walk which he
did, whilst still holding X’s collar. Mr Cable denied that
he pushed or pulled X as X moved of his own volition.
As to the “re-enactment”, it was Mr Cable’s evidence that
he observed that some of the other children were upset
because as he understood it, rumours were being spread
by X’s brother, that X had sustained severe injuries. Mr
Cable said that he only performed the re-enactment to
calm the children and he said that student responses to
the re-enactment confirmed his version of the events.
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Conclusions
15. The evidence as to the incident was conflicting. I have
considered the evidence carefully, and observed those
giving evidence closely in these proceedings. I have also
paid regard to the content of Ms Archibald’s report as to
her inquiries as to the incident. I accept Ms Archibald’s
evidence as to the process she undertook and what she
was told by the various interviewees.
16. Caution needs to be exercised when considering the
evidence of young children. As Ms Archibald said, young
children tend to have different perception of events, and
often their respective versions of what they see is different.
This is in large part a result of their tender years, in relation
to which the general view on the authorities in relation to
evidence given by children is that there should be some
corroborative evidence, before reliance is placed upon
that evidence. That corroborative evidence may not
necessarily be direct, and may be circumstantial. (See
generally Cross on Evidence Australian Edition 1996 at
para 15140).
17. On balance, having closely examined all of the evidence,
I consider that it more likely than not, that the actions of
Mr Cable did lead to physical contact with X, and it also
is more likely than not in my view, that this lead to the
injury sustained by X on that day. I note the evidence of
Mr Cable, and Mr Cross, the principal of the school, that
Mr Cable told Mr Cross that he “grabbed X by the scruff
of the neck” and marched him outside. From all of the
evidence, I am satisfied and accept that Mr Cable was no
doubt angry with X’s behaviour, and responded. I do not
accept that the incident occurred entirely as outlined by
X, in that I do not accept that X was lifted off his feet
during the incident, nor dragged as he said he was.
However, I am persuaded on balance that the action of
taking X’s collar in the manner in which it was done,
clearly in a rough fashion, would have more than likely
led the knuckles of Mr Cable’s right hand to come into
contact with the back of X’s neck.
18. In my opinion, in no circumstances is it justifiable for a
student to be “man handled” by the grabbing of clothing,
let alone physical contact associated with such action.
Reg 32 of the Regulations permitted discipline to be
enforced in a school in a manner that was “mild but firm”,
without any degrading or injurious punishment.
19. I would not consider that Mr Cable’s conduct on this
occasion could in any way be described as “mild but firm”.
20. Furthermore, the “re-enactment” of the incident on 16
March, for whatever reason, was an error of judgement.
Having witnessed what for some of the students was a
traumatic event, to “re-enact” the incident, was not an
appropriate response by the teacher, particularly when
having regard to the impressionable ages of the children
concerned.
Penalty
21. Accepting that Mr Cable did engage in an act of
misconduct on the day in question, the issue of an
appropriate penalty then arises. It was submitted by the
applicant that the penalty imposed on Mr Cable was
disproportionate to the offence, in the event of the
Commission concluding that the misconduct occurred.
The applicant said that the reduction in salary grade
imposed by the respondent was a “blunt instrument”, and
taken cumulatively, would lead to a substantial financial
impost on Mr Cable.
22. Having regard to the obligation on teachers to exercise
restraint in the classroom and to set a leading example as
to appropriate conduct and behaviour, in particular with
young and impressionable children, I am not persuaded
that on this occasion the penalty imposed upon Mr Cable
was inappropriate, having regard to all of the
circumstances of the case. Whilst the very long period of
service of Mr Cable would be a relevant consideration,
balanced against that is the conduct in question and, the
fact that such a long serving and experienced teacher
should have been more than well aware that such conduct
was unacceptable. This should also be seen in the context
of the prior notifications to Mr Cable as to appropriate
disciplinary methods in the classroom.
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23. Having said that, I accept however, that the regime of
penalty options available under the repealed ED Act may
have been somewhat rigid. It may well be the case that
this issue is largely overcome with the enactment of the
SE Act. Finally, as an aside, I note that from the materials
before the Commission, it appeared that there was a
considerable time lag between the incident on 16 March
2000, and the subsequent interviews with the relevant
individuals. Whilst I acknowledge there may always be
some delay inherent in any inquiry process, when
recollection of events are in issue, in particular the
recollection of young children, interviews with those
affected should take place as soon as possible, having
due regard to the obvious sensitivity in dealing with young
students.
24. Accordingly, for all of the above reasons, the applicant’s
appeal is dismissed.
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_______________________________________________________________________________

Order.
HAVING heard Mr D Balfour on behalf of the applicant and
Mr D Husdell on behalf of the respondent the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.
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Application alleging unfair dismissal
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Reasons for Decision.
Preliminary point—jurisdiction
This is an application by Mr Campin claiming that he
was unfairly dismissed. He believes his employment
terminated on 11 September 2000. His application in this
Commission was lodged on 9 October 2000. The
respondent, however, maintains that Mr Campin’s
employment terminated on 28 August 2000 and that the
application has been lodged outside the 28-day time limit
provided for in section 29(2) of the Industrial Relations
Act 1979.
The Commission convened a conference of the parties at
the conclusion of which the respondent pressed the point
of jurisdiction. The parties agreed to allow the
Commission to decide the point on the basis of written
submissions.
Mr Campin was employed as an Engineer’s Assistant with
the respondent. He commenced employment on 15
February 1999. Mr Campin maintains that on 28 August
2000 he was advised by the Managing Director of the
respondent, Mr Fowler, that his employment was to be
terminated in two week’s time as a result of the manner
in which he drove a black Porsche vehicle on 25 August
2000. Mr Campin states that he understood this verbal
advice to mean that he was to attend at the respondent’s
premises and continue to work until close of business on
a date two weeks hence, that is, 11 September 2000.
Mr Campin then states that some one hour after that verbal
advice, he was approached by Mr Shilling, the Human
Resource Manager of the respondent, who advised him
that he was required to leave the premises within an hour
and Mr Campin then did so. On 31 August 2000 the
respondent paid Mr Campin for accrued annual leave,
gave him two weeks’ pay and asked him to sign a form
headed “Termination Advice”. Mr Campin did so. The
termination advice contains the heading “Date
Terminating” followed by the date 28/8/2000.
For the respondent, it is submitted that Mr Fowler met
with Mr Campin on 28 August 2000 and informed Mr
Campin that he was dismissed. Mr Fowler then said he
would pay the applicant an amount of one week’s salary
in lieu of notice and that he could go. Mr Fowler then
informed Mr Shilling that he was terminating Mr
Campin’s employment and that he was to be terminated
at the end of the week. An hour later Mr Fowler stated to
Mr Shilling that Mr Campin’s employment was to be
terminated immediately. There is no explanation for Mr
Fowler’s apparent change of intention.
The respondent states that Mr Shilling then met with Mr
Campin, wrote out the termination advice which was then
signed by Mr Campin. The payments made to Mr Campin
were made to him by bank transfer on 31 August 2000.
The Commission notes that the written terms of the
employment which are reflected in the employment offer
of 15 February 1999 provide—
“The Employee’s employment with the Employer
will be ongoing from the commencement date of this
agreement and the Employee will report to the Resident Engineer until this agreement is terminated by
either the Employee or Employer on one week’s
written notice to the counter party.”
Under the heading of “Termination”, it states that the
agreement may be terminated by the employer without
prior notice in the event of wilful misconduct, fraud or
dishonesty or if the employee does not meet the
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operational standards required or, if the employer
terminates the agreement for any reason other than those
stated reasons, the employer will pay in lump sum the
balance of remuneration to which the employee is entitled
under the agreement.
The principal submission made on behalf of Mr Campin
is that he is entitled to rely upon the advice which he says
was given to him by Mr Fowler that his employment was
to be terminated in two weeks’ time. This, it is said,
represents the intention of the respondent. However, as
the submissions from the respondent record, Mr Fowler
does not agree that he told Mr Campin that his
employment would be terminated in two weeks’ time.
Ordinarily, the Commission would have the opportunity
to hear oral evidence from both Mr Fowler and Mr
Campin in order to assess their credibility. However, in
the circumstances of this case where both parties have
agreed that the preliminary point may be decided on the
basis of the written material before the Commission, the
Commission will need to have recourse to other material
in order to resolve the conflict in the submissions.
In that regard, the respondent has submitted a copy of
the termination advice which it says was faxed to the
respondent’s head office on the day that it was signed,
that being 28 August 2000. The copy bears the facsimile
date of 28 August 2000 and confirms the respondent’s
submission that the termination advice was signed by Mr
Campin at the meeting with Mr Shilling on 28 August
2000. Thus, I do not accept on this point Mr Campin’s
submission that it was on 31 August 2000 that the
respondent paid the applicant and also presented him with
the termination advice notice be signed.
It follows that I am not inclined on the material before
me to find that on 28 August 2000 Mr Fowler did indicate
that Mr Campin’s employment would end in
approximately two weeks. I note that it is a term of the
employment contract between the parties that one week’s
notice is to be given in order to terminate the contract. It
is more likely that Mr Fowler told Mr Campin that he
was terminating his employment at the end of that week,
that is 1 September 2000, as the respondent submits. That
would be consistent with the terms of the written contract
and what he originally told Mr Shilling. (I pause to note
that if this conclusion is correct and I was to hold that Mr
Campin is entitled to rely upon Mr Fowler’s words and
find that Mr Campin’s employment terminated on 1
September 2000, Mr Campin’s application to this
Commission would still be out of time.)
Further, the submission of the respondent is that it was
Mr Shilling who, after having being advised by Mr Fowler
of Mr Campin’s termination, sought advice as to the
length of notice to be given and was told that the
appropriate length of notice was two weeks. On the
material before the Commission, that was information
not known to Mr Fowler at the time he had the initial
discussion with Mr Campin and terminated his
employment. I therefore find it unlikely that Mr Fowler
did say to Mr Campin that he was being given two weeks’
notice of termination.
The fact that Mr Campin was subsequently paid two
weeks’ wages does not compel a different conclusion.
Mr Campin’s contract provided for the respondent to pay
“in lump sum” the balance of any entitlement due. The
respondent chose to dismiss Mr Campin with notice, as
distinct from summarily dismissing him, and paid him in
lieu of that notice (Sanders v. Snell (1998) 72 ALJR 1508
at paragraph 19).
Even if I am incorrect in this conclusion, I find the
termination advice signed by Mr Campin to be quite
compelling. It does show in its terms that the date of
termination was 28 August 2000 and Mr Campin signed
it with that date written on it. This is in contrast to the
written notification of dismissal given to the applicant in
Burton v. Tiwest (1996) 76 WAIG 435 to which reference
was made. In that matter, Ms Burton’s termination was
confirmed in writing on 15 November 1993 and clearly
stated that she had been given 30 day’s notice of her
employment being terminated effective 15 December
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1993 and that during the period of notice she was not
required to attend work but would be paid for the period.
In my view, the correct approach is indicated in Dedman
v. British Building and Engineering Appliances Limited
[1973] IRLR 379 where Mr Dedman was handed a letter
saying “… we have, therefore, no alternative but to
terminate your employment immediately” and which also
notified him that he would be paid salary for the next
month, with a further payment of one month in lieu of
notice. The Court of Appeal in that matter held that the
effective date of termination depended upon a true
interpretation of the letter and the events of that day. It
was held that any possible interpretation that Mr Dedman
was employed for the month for which salary was paid
was over-borne by the earlier words “terminate your
employment immediately”.
15 In this matter, the signing by Mr Campin of a termination
advice giving the date of termination of 28 August 2000
overtakes any earlier words used by Mr Fowler and
confirms that date as the date his employment terminated.
I accept that Mr Campin wrote on the termination advice
“I don’t necessarily agree with this statement”, however
I find that the location on the document of that writing
indicates that it was the reason Mr Shilling wrote for
dismissing Mr Campin with which Mr Campin did not
necessarily agree. That is, Mr Campin “did not necessarily
agree” with the respondent stating that he had mishandled
consignment vehicles whilst those vehicles were in the
company’s care. Mr Campin’s writing did not apply to
the termination advice generally.
16 For those reasons I find that Mr Campin’s employment
terminated on 28 August 2000 and that his application is
out of time. An Order now issues striking out his
application for want of jurisdiction.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
BRUCE EDWARD CAMPIN,
APPLICANT
v.
AUTO AUCTIONS (WA) PTY LTD
T/A WA AUTO AUCTIONS,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
MONDAY, 29 JANUARY 2001
FILE NO
APPLICATION 1591 OF 2000
CITATION NO. 2001 WAIRC 01883
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application alleging unfair dismissal
struck out for want of jurisdiction.
Ms Y. Henderson (of counsel) on behalf
of the applicant by way of written
submissions.
Mr A. Burnett (as agent) on behalf of the
respondent by way of written
submissions.

_______________________________________________________________________________

Order.
HAVING HEARD Ms Y. Henderson (of counsel) on behalf of
the applicant by way of written submissions and Mr A. Burnett
(as agent) on behalf of the respondent by way of written submissions, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979, hereby orders—
THAT the application be struck out for want of jurisdiction.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.
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Application alleging unfair dismissal
granted.
Mr T. Crossley (as agent) on behalf of
the applicant.
Mr A. Randles (of counsel) on behalf of
the respondent.

_______________________________________________________________________________

Reasons for Decision.
Basis of employment
1 Both the respondent and Ms Darby agree that Ms Darby
had been employed as a casual employee. That is reflected
in Ms Darby’s own Application, the 2 Employment
Declarations she signed and her acceptance on those days
she did not work that that was the nature of her
employment. However, the word casual is not a word of
fixed meaning and it is necessary to examine the true
nature of the employment relationship.
2 The history of the employment relationship with Rocket
Couriers was that she would ask each afternoon whether,
and at what time, she would be required for work the
next day. She would then work that day unless she was
contacted by telephone the next morning that she was
not in fact required to work.
3 The period of her employment 27 March 2000 to 28 July
2000 shows 10 weeks when she worked less than a full
week. Her starting and finishing times were not regular
throughout the period of her employment.
4 I find her employment was on a daily contract basis. She
would not know for certain on any given day whether or
not she would be working the next day. There was,
however, an expectation on both parties initially of regular
work because of the need for her to fill-in to cover staff
who otherwise were engaged on GST issues. There was
no length of employment stipulated.
Was she dismissed?
5 On Friday 28 July Ms Darby commenced work at 10.00.
At approximately 4:00pm she had a conversation with
the manager Mr Bayliss as a result of which she, on Mr
Bayliss’ evidence, refused to ring back a client and inform
the client that a job she accepted would be charged at the
higher VIP rate and he said words to the effect that if she
was not going to do what he told her to do, she was to go
home. She left shortly afterwards.
6 I find from the evidence that the only reason Ms Darby
went home when she did was because of the direction to
do so from Mr Bayliss. He directed her to do so because
of what he understood to be her refusal to do as she had
been directed.
7 I reject any suggestion that by sending her home, her
daily contract finished according to its terms. She was
sent home because of the incident which occurred and
the evidence strongly suggests that her work for the day
had not otherwise finished.
8 I reach this conclusion in part because Mr Bayliss states
that it was the busiest time of the day.
9 Also, if it is not clear from the oral evidence what time
Ms Darby would have completed her day’s contract
otherwise, I find from the timesheets (exhibit C) that on
the previous four Fridays she did not finish work before

81 W.A.I.G.

6:00pm. On one of those Fridays she did not finish until
6.30pm. I find that if the incident at 4:00pm had not
occurred, it is likely she would have worked until 6:00pm
on 28 July.
10 Further, Mr Bayliss stated that “he would have had her
back” after 28 July if the event had not occurred. That is,
Mr Bayliss did not have her back because of the incident.
His evidence is that although work in August was likely
to be slow, he would have employed Ms Darby in the
following weeks for at least some time.
11 The evidence on these issues leads me to conclude that
he regarded the incident as sufficiently serious to warrant
the ending of the employment relationship prior to the
completion of Ms Darby’s contract on that day.
12 I therefore find that Ms Darby was dismissed.
Was the dismissal unfair?
13 Ms Darby maintains that the incident involved her
receiving a query from a staff member of a regular client.
The query concerned the rates applicable for a package
to be delivered to Fremantle. Ms Darby’s evidence is that
the customer stated that she would like the delivery to be
made by 5:00 pm but that it was not essential and how
long would it be before it was collected. Ms Darby put
the customer on hold and asked Mr Bayliss, who was at
a desk nearby, how long would it be before the package
was collected. He informed her to charge the client at the
VIP rate which she refused to do because the client had
said it did not want the VIP rate.
14 Mr Bayliss’ evidence is that the delivery to Fremantle by
5.00pm would automatically attract the VIP rate and that
Ms Darby refused his direction to ring the client back
and tell them they would be charged at the VIP rate.
15 There is some inconsistency between what Ms Darby
says she asked Mr Bayliss and the response given by Mr
Bayliss. It is not easy to resolve that difference. Although I
was urged to regard Ms Darby’s evidence as unreliable, I did
not think her evidence was inherently incredible. Rather, I
suspect that both Ms Darby and Mr Bayliss were slightly at
cross-purposes. The evidence is that the office was busy and
perhaps that assisted in the misunderstanding.
16 I find that Ms Darby did refuse a direction given to her
by Mr Bayliss, and that his direction was lawful. However,
I also accept Ms Darby’s evidence that she understood
the client had not specified delivery by 5pm, and that the
VIP rate was not applicable. This is to be taken into
account in assessing the seriousness of what occurred.
17 I also take into account that the respondent did not suffer
any loss as a result of the incident: The job was done; the
VIP rate was paid and the client is still a client.
18 Further, Mr Bayliss rates Ms Darby otherwise as a good
employee, better that some other staff the respondent has
had. Although Mr Bayliss referred to Ms Darby as perhaps
having a bit of an attitude problem, there is no evidence
that Ms Darby has previously refused a direction. Mr
Bayliss rates her as good in 90% of her work.
19 Whether Ms Darby’s refusal warranted her dismissal is
to be judged in all of the circumstances. Wilful
disobedience of a lawful and reasonable direction from
an employer is a ground for dismissal. However there is
no fixed rule of law defining the degree of misconduct
which will justify dismissal. The nature and degree of
the conduct concerned is relevant.
20 In this case I have already referred to what I find was
some cross-purpose between Ms Darby’s question to Mr
Bayliss and his response. Ms Darby’s refusal was also a
single act, unpremeditated. Against the background of
her work history, I consider that dismissal was too harsh
a response. Even if there was a legal right to dismiss Ms
Darby, in these circumstances it was a harsh exercise of
that right. I record that even Mr Bayliss conceded that
when he told Ms Darby to go home, he did not intend her
not to come back at that stage.
21 Indeed, Mr Bayliss also gave evidence that one of the
reasons why he did not again ask Ms Darby to return to
employment was his understanding that after the event
she had contacted two clients to inform them of
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overcharging. However, I find that Mr Bayliss was wrong
in his belief. I accept Ms Darby’s evidence that she
contacted two of the respondent’s clients to get statements
for the purposes of her dismissal. That appears to be a
quite understandable act on her part.
For those reasons. Ms Darby’s dismissal was harsh and
thus unfair.
Reinstatement is not sought and I find on the facts that it
would be impracticable.
The issue of compensation raises the very issues referred
to by Mr Randles during the hearing. Ms Darby claims
that she suffered loss of wages for approximately 12
weeks after her dismissal. She found alternative
employment after 12 weeks. However, on the evidence
before me it is highly unlikely that if Ms Darby had not
been dismissed she would have continued working for
12 weeks.
Mr Bayliss’ evidence is that work for August is usually
slow and there was only a possibility of work in October
or November. Ms Darby brought no evidence to the
contrary, and she herself admitted, Mr Bayliss would
know.
Further, the respondent’s evidence that Ms Darby’s
position was not replaced until mid-October was not
challenged and I accept it. Accordingly, even if the
incident had not occurred, it is likely that Ms Darby would
only have worked “a day here, a day there, a bit more
perhaps”.
On that information, and even on Ms Darby’s calculation
of 12 weeks’ loss, I find that her loss is no more than the
balance of the day’s work remaining for 28 July and a
further 5 days’ work.
I accept that Ms Darby did attempt to find alternative
work in the courier industry without success.
I therefore order the respondent to pay Ms Darby a sum
of money equivalent to 5 days’ plus 2 hours’ wages
calculated as follows: the last two complete weeks worked
by Ms Darby (weeks ending18 and 25 July) average 7
hours per day. I therefore conclude that fair compensation
for Ms Darby’s loss is calculated at 35 hours, plus 2 hours,
making 37 hours’ pay at $14.00 per hour = $518.00.
A minute of proposed order now issues.

2001 WAIRC 01800
WESTERN AUSTRALIAN
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MELINDA DARBY, APPLICANT
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Result
Representation
Applicant
Respondent

Application alleging unfair dismissal
granted.
Mr T. Crossley (as agent) on behalf of
the applicant.
Mr A. Randles (of counsel) on behalf of
the respondent.

_______________________________________________________________________________

Order.
HAVING HEARD Mr T. Crossley (as agent) on behalf of the
applicant and Mr A. Randles (of counsel) on behalf of the
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respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby:
(A) DECLARES—
(1) THAT the dismissal of Melinda Darby by
Rocket Transport Services Pty Ltd was unfair;
(2) THAT re-instatement is impracticable; and
(B) ORDERS that Rocket Transport Services Pty Ltd
forthwith pay Melinda Darby the sum of $518.00
by way of compensation for the dismissal which
occurred.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

2001 WAIRC 02027
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CADE LAURENCE DONEGAN,
APPLICANT
v.
CONCEPTUALIZE, RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
TUESDAY, 13 FEBRUARY 2001
FILE NO
APPLICATION 1368 OF 2000
CITATION NO. 2001 WAIRC 02027
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Contractual benefits claim granted
Mr C L Donegan on his own behalf
No appearance

_______________________________________________________________________________

Order.
WHEREAS this is an application pursuant to section
29(1)(b)(ii) of the Industrial Relations Act 1979; and
WHEREAS on 16 November 2000 the Commission convened a conference for the purpose of conciliating between
the parties and in the absence of the respondent the matter
was referred to hearing; and
WHEREAS the parties were duly advised that the matter
was listed for hearing on 19 January 2001; and
WHEREAS there was no appearance by the respondent at
the hearing; and
WHEREAS the respondent by letter dated 15 August 2000
admitted that $2,218.00 was owing; and
WHEREAS the Commission having heard the applicant
finds that the amounts as claimed are owed;
NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
THAT the sum of $2,018.33 be paid to Cade Donegan
within 7 days by the respondent.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
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2001 WAIRC 01818
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
KRISTY DUTTON, APPLICANT
v.
ADRIAN J DOMNEY T/A EURO
AUTOMOTIVE
SERVICES
AUSTRALIA, RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
TUESDAY, 16 JANUARY 2001
FILE NO
APPLICATION 1032 OF 2000
CITATION NO. 2001 WAIRC 01818
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application alleging unfair dismissal and
contractual entitlements granted in part.
Ms K. Dutton appeared on her own behalf
as the applicant and with her Mr H.
Dutton.
No appearance on behalf of the
respondent.

_______________________________________________________________________________
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Reasons for Decision.
(Extemporaneous)
I turn to the reasons for dismissal in this matter. I find
that Ms Dutton’s position as Service Manager was a
position of trust and that for her to have created the invoice
without reference to her new employer was certainly a
bold move. She has stated that it was the practice of other
employers for whom she has worked that staff rates were
applicable. However, the Commission has no direct
evidence of that and can place little weight on that
statement.
In the view of the Commission, Mr Domney is entitled to
run his business as he sees fit and if he has a practice of
not allowing a staff discount or a staff rate then that is his
prerogative and therefore Ms Dutton did do the wrong
thing in the action that she took. However, as Ms Dutton
has pointed out, Mr Domney did not then dismiss Ms
Dutton. I suspect that if Mr Domney had dismissed Ms
Dutton at that point then he would have been entitled to
do so because of the position of trust held by Ms Dutton.
However, Mr Domney did not then dismiss Ms Dutton
and in fact he allowed the employment relationship to
continue for a further eight days.
In the discussion that Mr Domney had with Ms Dutton at
the time he became aware of the invoice, although on Ms
Dutton’s evidence he expressed his dissatisfaction and
she was somewhat upset, Ms Dutton did nevertheless
apologize and offer to pay for the difference, Mr Domney
had replied that it wasn’t the money, it was the fact that
she had not asked for permission for a staff rate. However,
the conversation apparently ended with Ms Dutton
promising not to do such a thing again and this seemingly
was accepted by Mr Domney or at least he does not, on
her evidence, give any indication that the matter was not
then closed and nothing further was said on that subject
for a further eight days until Mr Domney dismissed her.
The right of an employer to dismiss an employee
summarily, that is, without payment of any entitlements
but merely with wages paid up to the point of dismissal,
is a right that the employer has when misconduct warrants
immediate dismissal. However, the employer is not bound
to dismiss an employee who is guilty of some misconduct
and the employer is able to elect, notwithstanding the
knowledge of the misconduct, to continue to employ the
employee. It is rightly said that if there is a delay in dealing
with misconduct, that is not of itself condoning the
misconduct that is, that it is a conscious decision on the
part of the employer to waive the right that the employer
then has to dismiss. However, if the employer does not
act with reasonable despatch it may be inferred that the
employer is waiving the right to dismiss.
In this case, the unfortunate absence of Mr Domney leaves
the eight-day gap between his discovering Ms Dutton’s
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creation of the invoice until his decision to dismiss largely
unexplained.
6 However, if I turn to the dismissal which occurred, Mr
Domney dismissed Ms Dutton on 23 June 2000 at 5:30pm
in the afternoon. He did so saying that the dismissal was
because of the invoice and that he could no longer trust
Ms Dutton, but he also indicated at that stage that he
would pay her any bonuses that were due and her
entitlements. She then left the premises. The next day
when she arrived to pick up her cheque at approximately
12:30pm, Mr Domney informed her that he had sought
advice and that because the dismissal was for reasons of
misconduct he had no need to pay the entitlements that
were due to be paid and Ms Dutton was therefore paid up
to the day of dismissal plus a further one day.
7 The dismissal that occurred on 23 June 2000 was of itself
a summary or immediate dismissal. Ms Dutton claims
that the dismissal was unfair and after considering the
matter I find that the dismissal was unfair but for the
following reasons.
8 On the facts as I have it before me, Mr Domney did not
apparently consider Ms Dutton’s actions at the time
warranted immediate dismissal otherwise he would have
dismissed her at that stage. If the dismissal did not warrant
an immediate dismissal when he first knew about it, it is
difficult on the evidence before the Commission to
understand why the misconduct then warranted an
immediate dismissal some eight days later when the
employment relationship had continued without any
further discussion of the issue, without any other incidents
at all (let alone going to the issue of trust) occurring and
that on the evidence Ms Dutton’s work was otherwise
regarded as satisfactory.
9 Therefore, although, as I find, Mr Domney was entitled
to dismiss Ms Dutton his entitlement to do so immediately
and summarily was well and truly past some eight days
later. I also take into account that at the time that he did
eventually dismiss Ms Dutton he verbally advised that
entitlements would be paid. Although he subsequently
changed his mind he nevertheless did say something
different the night before. Further, he allowed her to keep
the mobile telephone handset that had been provided to
her. The Commission understands that the mobile
telephone account is in Ms Dutton’s name. I also note
that in his Notice of Answer and Counter Proposal Mr
Domney, at least in his words, indicates that the mobile
telephone handset was to be returned but I have no reason
to doubt Ms Dutton’s evidence that Mr Domney indicated
that she was allowed to keep the handset. Further, at the
time of dismissal Ms Dutton offered to have deducted
$200.00 from any entitlements, being the cost of the repair
to a motor vehicle, and that Mr Domney said that she
was not to worry about that. The mobile telephone handset
and the waiving of the deduction of $200.00 are two
matters that are quite inconsistent with an employee being
summarily dismissed for gross misconduct with a loss of
all entitlements as Mr Domney now indicates in his Notice
of Answer and Counter Proposal.
10 I therefore find in conclusion that for Mr Domney to have
dismissed Ms Dutton summarily in all those
circumstances some eight days later was somewhat harsh
towards her and that therefore the dismissal was for that
reason unfair. Nevertheless, as I find, Mr Domney was
otherwise justified in the dismissal which occurred.
11 Having found for those reasons that the dismissal was
unfair, the Commission turns to consider what is to be
done about it. There is no suggestion that reinstatement
is sought and indeed given the other information to the
Commission, of which Ms Dutton is aware that the
respondent is apparently no longer in business, reinstating
Ms Dutton is therefore not practicable.
12 As to any issue of compensation, on the decision as I
have made it, Ms Dutton’s loss is the loss of the
entitlements that would otherwise have been paid to her
had the dismissal not been an attempted summary
dismissal. She claims as part of those entitlements the
loss of one week’s wages and of any outstanding holiday
pay. I accept that a fair measure of Ms Dutton’s loss is as
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she has quantified it and I reject the balance of her claim
for any untaken sick leave and any loss of future income.
I therefore assess Ms Dutton’s loss as follows. One week’s
wages being an amount of $791.00. I note however in
her evidence that the payments that have been made to
her included one day in addition to the period to which
she had worked. The loss therefore on a week’s notice is
in fact four days’ wages. That amounts to a sum of $592.00
and I have calculated the eight completed weeks’ worth
of annual leave as 3.07 days being an amount of $485.00.
There has been no suggestion in any of Ms Dutton’s
evidence that there is any outstanding bonus as referred
to by Mr Domney and therefore that is not taken into
consideration.
Accordingly, I propose to make an Order in the following
form. That having found that Ms Dutton’s dismissal was
unfair only for the reasons given, that Adrian Domney t/
a Euro Automotive Services Australia forthwith pay Kristy
Dutton the sum of $592.00 being four days’ wages and
$485.00 being 3.07 days annual leave entitlements.
Order accordingly.
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Result
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Representation
Applicant
Respondent

Application alleging unfair dismissal and
contractual entitlements granted in part.
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Ms K. Dutton appeared on her own behalf
as the applicant and with her Mr H.
Dutton.
No appearance on behalf of the
respondent.

_______________________________________________________________________________

Order.
HAVING HEARD Ms K. Dutton on her own behalf as the
applicant and with her Mr H. Dutton and there being no appearance on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act 1979 hereby—
(1) DECLARES that Kristy Dutton was unfairly dismissed by Adrian J Domney t/a Euro Automotive
Services Australia;
(2) DECLARES that reinstatement is impracticable;
(3) ORDERS that Adrian J. Domney t/a Euro Automotive Services Australia forthwith pay Kristy Dutton
the sum of $592.00 being four days’ wages;
(4) ORDERS that Adrian J. Domney t/a Euro Automotive Services Australia forthwith pay Kristy Dutton
the sum of $485.00 being 3.07 days annual leave
entitlements.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

Application dismissed
Unrepresented
Mr R Dhue as agent

_______________________________________________________________________________
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Reasons for Decision.
(Given extemporaneously at the conclusion of the
submissions, taken from the transcript as edited by the
Senior Commissioner)
The Applicant was employed by the Respondent from 10
July until 1 September 2000 as an account manager. It is
common ground that his duties were to generate new
business for the Respondent. The Applicant was, in
essence, a salesman. The Respondent’s business at all
material times was that of a printer. The Applicant was
employed on the basis of a salary of $60,000 per annum.
More importantly for the purposes of these proceedings,
it was an express term of his contract of employment that
“A period of three calendar months probation shall apply.
At any time during this probationary period our
employment relationship can be terminated with one
weeks notice by either party.” It is common ground that
the Applicant was terminated by the Respondent with one
weeks pay in lieu of notice on 1 September last; that is,
approximately two months into the probation period.
The Applicant says, in short, that during those two months
he performed satisfactorily, if not well. He says that he
received no formal indication from the Respondent that
his employment was to be terminated. Indeed, he says
that approximately two or three weeks before he was
dismissed, the sales manager said to him that he had the
team he wanted and that the Applicant was “virtually
guaranteed” his job. Furthermore, the Applicant says that
on the evening before he was dismissed, he was, to use
his words, “congratulated” by the owner of the business
on getting a new $40,000 contract. The Applicant says
too that approximately two or three weeks before he was
dismissed, he approached the sales manager about
purchasing a new car. He says that the sales manager told
him that that would be a good idea.
The Applicant’s case is that he was dismissed without
warning and that it was unfair because he needed at least
another month to test whether he was capable of achieving
the necessary sales figures to prove his worth. In short,
he says that it was premature for him to be dismissed on
that basis.
On the other hand the Respondent says that the Applicant
was dismissed because it concluded that his employment
was not going to work out. It says that he was not
dismissed without warning but that he was repeatedly
told, albeit informally, that there were concerns about his
work ethic. In particular, the Respondent was concerned
about the hours of his arrival at work in the morning and
it was concerned also that he was spending too much
time in the office and, as a result, not achieving the
necessary figures. The Respondent says that the Applicant
should have obtained sales figures in the order of
$100,000 a month, and on the basis of the figures achieved
by the Applicant, coupled with his work ethic over the
two months, it concluded that things were not going to
work out, hence he was dismissed.
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There is not great conflict in the evidence adduced in
these proceedings, but where there is conflict I accept
the evidence of Mr Dorr. I accept his evidence that at no
time did he “guarantee”, either virtually or otherwise, the
Applicant continued employment. Indeed, I accept his
evidence that during the period of probation such an
undertaking would simply not be given, and in this case,
moreover, was not given.
I am satisfied that there was mention of the need for sales
staff, including the Applicant, to keep up their level of
sales, given that it seems to have been the case that the
Respondent acquired another business and that that
required higher sales figures. Indeed, to his credit, the
Applicant does not seriously dispute that need, but he
suggests that he should have been given more time to
prove his worth.
I accept too, and indeed there does not appear to be any
dispute, that the Applicant was spoken to about the need
to work longer hours and, in particular, to be out and
about rather than spend as much time as he did in the
office.
Having regard to the fact that the Applicant was on
probation and to the fact that the terms of the contract
clearly imply, if not expressly state, that employment
could be terminated before the expiry of the three-month
period, and having regard also to the reasons given by
the sales manager for concluding, as he did, apparently
with the support of the managing director, that the
Applicant’s appointment was not going to work out, on
balance I am far from convinced that the right which the
contract reserved to the employer to terminate the contract
was abused. The Applicant having brought in only
$20,260-odd in business in two months, of which a small
proportion, $9,000, related to new business, I cannot think
that the Respondent was irrational in concluding that the
arrangement was not going to work out. Furthermore,
that is reinforced by the evidence of Mr Dorr that the
Applicant was spending too much time in the office,
notwithstanding his earlier expressed concerns about the
matter.
So it is that I am simply not convinced on the evidence
that the Respondent abused its contractual right when it
terminated the Applicant’s employment. In the
circumstances it follows that the application must be
dismissed.
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Result
Representation
Applicant
Respondent

Application Dismissed
Unrepresented
Mr R Dhue as agent

_______________________________________________________________________________

Order.
HAVING heard the Applicant in person and Mr R Dhue as
agent on behalf of the Respondent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations
Act 1979, hereby orders—
THAT the application be, and is hereby, dismissed.
(Sgd.) G.L. FIELDING,
[L.S.]
Senior Commissioner.

Applicant dismissed unfairly, contractual
benefits awarded
Mr G Stubbs of Counsel
Mr E Rea as agent

_______________________________________________________________________________
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Reasons for Decision.
(Given extemporaneously and subsequently edited by the
Commissioner)
This is an application made pursuant to section 29(1)(b)(i)
of the Industrial Relations Act, 1979 (the Act), the
application was effectively amended at hearing to include
a claim for a denied contractual benefit for annual leave
in excess of 90 hours.
The matter came on for conference and, having not been
settled, was brought on for hearing. The matter at hearing
was adjourned for the parties to discuss between
themselves whether the matter could be settled. This was
not successful and the matter was heard.
Firstly, in relation to the question of credibility of the
witnesses, I have no issue with the credibility of the
witnesses in general. The only characterisation would be
that the witness, Mrs Judith Wickham, I would describe
as a “reluctant witness”. However, the parties, having
agreed that the tape (of the mediation conducted by Ms
Wickham) has no bearing on the matter, it has no
consequence in my decision.
Secondly, albeit that the witnesses have come forward to
give their versions of events honestly, there were certain
concessions extracted in cross-examination from Mr
Janiec, the then Acting Chairman of the Executive Board
of the Mandurah Tourist Bureau, which I will cover in
more detail.
Next, in relation to the evidence, I accept the point made
on behalf of the applicant by Mr Stubbs. That the matters
put by Mrs Faulkner in evidence were unchallenged, and
the matters that may be of conflict were not put to her in
any cross-examination, hence the evidence of Mrs
Faulkner stands and must be treated as such.
I come then to the issue about whether there is a real
redundancy or otherwise. The evidence is clear that from
4 May 2000 the executive committee had made a decision,
a conclusive decision, to make redundant Mrs Faulkner’s
position, ie Manager of the Mandurah Tourist Bureau. I
find that Mrs Faulkner was made redundant.
The evidence of Mr Janiec and also of Mr Hancock, the
now Chairman of the Executive Board of the Mandurah
Tourist Bureau, which I accept, is that the operation of
the Bureau is now different from what it was when it was
managed by the applicant, Mrs Faulkner. The funds for
marketing have been taken away by the Mandurah
Council. The Bureau has been scaled down in many
respects. It has been scaled down in respect of hours. It
has been scaled down in respect of contracts; the cleaners
contract having been ceased. It has been scaled down in
respect of the accounting arrangements and in respect of
a sub-committee which now manages the place. I am
convinced on the evidence of Mr Janiec that that was all
in consideration at the time the decision was made on 4
May 2000. So for those reasons I do not accept the
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proposition that this is not a true redundancy. The
respondent has discharged their onus in that respect.
Mr Stubbs, for the applicant, has covered the ground in
respect of what I would put as “conjecture” about whether
the decision was made prior to 4 May 2000 in relation to
discussions with Mr Goode, the Chief Executive Officer
of the City of Mandurah, but I am not convinced that this
point has been made out or that as a result there has not
been a true redundancy.
Having said that, I am convinced, and I would find, that
Mrs Faulkner was dismissed unfairly. The unfair dismissal
has effectively been conceded by the respondent in
relation to procedural grounds, and there are many aspects
in the procedure of this termination which are unfair. I
do not accept the proposition that, albeit this being a
Board, it is consequently inexperienced. I have evidence
that at least some are business people, and certainly Mr
Janiec is an experienced businessman.
The procedures in terms of unfairness are many. On the
evidence of Mrs Faulkner there was no consultation. There
were no alternatives offered. The set-up for the meetings
of 12 May 2000 and 16 May 2000 were not adequate.
With the history of this matter and the concerns and
grievances that Mrs Faulkner had, the sensitivity required
of that meeting was lacking. To be presented with an
option of “No taping, no notes,” is not adequate, given
the sheer press coverage that this matter had received
previously.
But more importantly, it was clear on the evidence of
Mrs Faulkner and Mr Janiec under cross-examination,
that really the termination decision had been made, and
the meeting of 12 May 2000 was only to deal with matters
to do with pay and any other matters that Mrs Faulkner
wished to discuss. Albeit the discussion may have taken
some time and addressed Mrs Faulkner’s concerns in
relation to letters of reference, or, alternatively, how the
matter would be handled in the press, it did not deal with
the substantive point about what was to happen with her
job; whether she in fact could continue in a reduced role,
or other such matters. Clearly, the concession of
procedural unfairness made by Mr Rea on behalf of the
respondent, is a wise concession. The evidence is obvious
that the procedure adopted by the Board was lacking
fairness in its entirety.
That being said, I would then address the issue of the
practicability of reinstatement. I find that reinstatement
is not practicable. This is a true redundancy, there is no
job for Mrs Faulkner to go back to. The Bureau is now
managed differently and has substantially less money. I
do not consider that it would be viable for Mrs Faulkner
to take on a much lesser role in the Bureau. Even if that
were not so, the history of this matter is such that
reinstatement would not be practical and both parties
effectively concede that.
To come to the issue of compensation, I will deal firstly
with the question of injury. The lack of procedural fairness
in this and the stress that it has caused Mrs Faulkner, is
not simply by virtue of the grievances that were carried
through over a number of months from effectively about
February of this year. It was exacerbated by the way in
which the meetings were conducted, and I accept, which
is unchallenged, Mrs Faulkner’s evidence in that regard.
Her evidence is that she lived for the position. Her
evidence is that she felt she could not go outside and
socialise in the environment of Mandurah. Her evidence
is that it would be difficult for her to get a job in Mandurah
and that she received psychological support as a result of
this. That being the case I would award a sum of $3,000.00
by way of injury in this matter (see Ramsay Bogunovich—
v- Bayside Western Australia Pty Ltd 79 WAIG 8 & James
A Capewell—v- Cadbury Schweppes Australia Ltd 78
WAIG 299).
I come then to the question of calculation of loss. It is
clear from the documents, in particular [Exhibit WF12],
that a redundancy payment of 4 weeks was paid, and that
is unchallenged by the applicant. There is nothing
inadequate in this payment and no unfairness arising from
it (see Frederick John Rogers v Leighton Contractors Pty
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Ltd 79 WAIG 3551). Mrs Faulkner having been properly
made redundant received an appropriate redundancy
payment.
16 I refer to a recent decision of the Full Bench in relation to
WA Access Pty Ltd v Mark Robert Vaughan (unreported),
in part, to say that there being a true redundancy the
employment would not have continued, and the payment
having been made and it being adequate, there is no further
calculation of loss I would make in respect of this
application. Mrs Faulkner was paid two weeks notice in
lieu plus an additional 8 hours [Exhibit WF12] which
was adequate notice. Certainly the adequacy or otherwise
of the notice period was not argued. Mrs Faulkner was
aware from the meeting of 12 May 2000 that she was to
be made redundant and the matter was not finalised then
as several issues had to be settled between the parties.
These matters were settled at the meeting of 16 May 2000
and whilst the discussions should have been handled more
sensitively, there was nothing to be gained for either party
from further delay. In view of all of this I would not award
any additional sum.
17 I then come to the final point, the final point being the
issue to do with, in effect, the amended application for
denied contractual benefits, which would be under section
29(1)(b)(ii). The [Exhibit WF15] shows an amount of 75
hours worth of annual leave, which has been shown in
contrast to [Exhibit WF12] to have been taken as sick
leave rather than annual leave. Albeit the evidence of Mrs
Faulkner must stand unchallenged, the applicant’s own
exhibits take me only to 75 hours worth of annual leave,
and I find that 75 hours of annual leave is payable by
way of a denied contractual entitlement, and so order,
that this be paid to the applicant. This is a sum of
$1,807.50 which I would award the applicant.
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Mr G Stubbs of Counsel
Mr E Rea as agent

_______________________________________________________________________________

Order.
HAVING heard Mr G Stubbs of counsel on behalf of the applicant and Mr E Rea for the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby—
(1) DECLARES that the applicant, Wendy Kathleen
Faulkner, was harshly, oppressively or unfairly dismissed by the above named respondent.
(2) ORDERS that the said respondent do hereby pay
within seven days of the date of this order, as and by
way of injury, the amount of $3,000.00 to Wendy
Kathleen Faulkner, less any taxation that may be
payable to the Commissioner of Taxation.
(3) ORDERS that the said respondent do hereby pay
within seven days of the date of this order, as and by
way of denied contractual benefits, the amount of

682

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

$1,807.50 to Wendy Kathleen Faulkner, less any
taxation that may be payable to the Commissioner
of Taxation.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
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McKenzie Martin deleted as respondent

Mr B Stokes appeared on behalf of the
applicant
Mr C Keys appeared on behalf of the
respondent

__________________________________________________________________________
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Reasons for Decision.
On the 2 November 1999, Michael Forgoine filed an
application seeking orders pursuant to Section 29 for
unfair dismissal and contractual entitlements. The Notice
of Application was addressed to Chocolate Graphics (WA)
Pty Ltd and to Robert McKenzie Martin. When the matter
came on for hearing on 20 June 2000, Mr Keys, who
entered an appearance for ‘the respondent’ submitted to
the Commission as a preliminary point, that the
application should be dismissed. The ground for the
motion is that the application names two respondents and
in doing so, does not conform with the statutory prerequisite that an unfair dismissal proceeding under section
29 of the Industrial Relations Act 1979, (the Act) can
only be against one respondent. Because there are two
respondents named, in effect the proceedings were never
commenced and therefore, the application has no
substance and by implication is a nullity. Mr Keys
submitted that his motion was in a similar but limited
sense, the same as one would put for a ‘misdescription or
misnaming’ of the respondent but it is completely different
in the sense that there is no mistake in this case. The
applicant has deliberately named two respondents.
Mr Keys said the application should be dismissed and
added the submission that “any new application should
only be made at the whim of the applicant so to speak”.
In respect of this last submission I admit I do not
understand what it means.
Mr Stokes who appeared for the applicant says that, from
March 1998 through to the incorporation of the corporate
respondent, that is Chocolate Graphics (WA) Pty Ltd,
the applicant had worked for Robert McKenzie Martin,
the other named respondent. From the 24 March 1998
which was the day the first named respondent was
incorporated the applicant says he worked for that
respondent. The applicant submits that the first named
respondent did not exist until and therefore, for the initial
period the second named respondent was the employer.
It is common in such circumstances to have two employers
to the application.
The matter was adjourned to allow the Commission to
consider the issues raised but was unable to be completed
on the date of the hearing and the decision was reserved.
In Parveen Kaur Rai -v- Dogrin Pty Ltd (2000) 80 WAIG
1375, the Full Bench dealt with issues arising when there
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had been a mis-naming of the respondent. While the
matter before the Commission is not precisely the same,
the Full Bench has given some guidance which is
applicable.
6 With respect the comments of his Honour the President,
at 178 of the Reasons for Decision are apposite. His
Honour said—
“First, the effect of s.26(2) of the Act should be considered. That enables a remedy to be ordered other
than that applied for and may not, therefore, assist
in this case.
Once an “industrial matter” is referred to the Commission, as this was, then it may be dealt with in
accordance with s.27 of the Act (see Old Ferry Company Pty Ltd v Bertelli (FB) (op cit) at page 3748).
Further, s.27(1)(1) and (m) of the Act should be considered as giving wider powers than Rule 36 of the
Rules of the Supreme Court of Victoria (see, also,
Rule 21 of the Rules of the Supreme Court of Western Australia, and Order 21.5.3 in particular).
The proper application was for the name to be corrected to provide the name of the employer. As a
matter of principle, such an application could not
be used to defeat the limitation provisions. However,
as a matter of equity, good conscience and the substantial merits of the case, where the application was
made against the applicant’s employer, then, if it
were a misdescription, it should be remedied.
7 This is a case where the defect in the application should
not be used to defeat the limitation provisions. Clearly at
the time of the applicant’s dismissal he was in the employ
of Chocolate Graphics (WA) Pty Ltd.
8 In order that the application might proceed, I intend to
amend the application by deleting the name of the second
named respondent, Robert McKenzie Martin, this will
leave intact the application against Chocolate Graphics
(WA) Pty Ltd both in respect to an unfair dismissal and
any contractual benefits claim.
9 Section 29(2) does not apply in respect to applications
made under Section 29(1)(b)(ii). There is no bar therefore
to the applicant filing a fresh application against Robert
McKenzie Martin if he so wishes. The applicant can then
move that the two applications be dealt with jointly.
10 An order will issue that issues the motion that the
application be dismissed will be dismissed. The second
named respondent will be deleted.
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McKenzie Martin deleted as respondent.
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applicant.
Mr C Keys appeared on behalf of the
respondent
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Order.
HAVING heard Mr B Stokes on behalf of the applicant and
Mr C Keys on behalf of the respondent, the Commission

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

pursuant to the powers vested in it by the Industrial Relations
Act 1979, hereby orders—
THAT—
(1) The motion by the respondent that the application be dismissed is dismissed.
(2) The second named respondent be deleted from
the application.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
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Result
Representation
Applicant
Respondent

Applicant awarded contractual benefits
Mr T Kucera of counsel
Mr J Ayling

_______________________________________________________________________________

Reasons for Decision.
This is an application made under s.29(1)(b)(ii) of the
Industrial Relations Act 1979 (“the Act”). Anna Evelisa
Galipo (“the Applicant”) claims that she is owed the sum
of $15,028 being a benefit to which she is entitled under
her contract of employment, not being a benefit under an
award or order.
2 At the outset of the hearing a formal application to amend
the name of the Respondent from the Director-General,
Education Department of Western Australia to the
Minister for Education was made by the Applicant. The
application was not opposed by the Respondent.
Background
3 The parties tendered a statement of agreed facts. The facts
agreed are as follows—
1. Evelisa Galipo (the Applicant) is and was at all
material times, a teacher employed by the Minister for Education.
2. The Applicant commenced employment as a
teacher on 1 February 1980 and has continuously
been employed by the Minister for Education
since this date.
3. On 26 June 1998 the Director General, Education Department of Western Australia, (the
Respondent) offered the Applicant a secondment
to a level 5 “Curriculum Support Officer”, from
28 April 1998 to 31 December 2000 (the secondment).
4. For the term of the secondment, the Applicant
was required to work in the District Support Centre. The Applicant was to be engaged under
similar terms and conditions to those applicable
to a public service officer, including a starting
salary at Level 5 Point 3 of $49,737.00 per annum (the secondment agreement).
5. Upon the completion of the secondment the Applicant was to resume service as a teacher with
the Minister for Education. As a result the Respondent did not, for the term of the secondment,
appoint the Applicant as a public servant. The
1

5
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Applicant’s contract of employment with the
Minister for Education was not terminated, remaining on foot throughout the term of the
secondment.
6. To meet the operational requirements of the Respondent, a decision was made by the Respondent
to close the District Service Centre on 31 December 1999. As a result of this decision, all of
the teachers who had been seconded to District
Service Centre, including the Applicant, were
directed to resume service with the Minister for
Education.
7. When the decision to close the District Support
Centre was effected, the Applicant had reached
the top salary point in her Level 5 Curriculum
Support Officer position, that being a salary of
$53,684.01 per annum, which included the
annualisation into a normal fortnightly salary of
annual leave loading.
8. On 1 January 2000 The Applicant commenced
work as a teacher of languages other than English LTOE (sic), at the Schools of Isolated and
Distant Education (SIDE) on a full time equivalent salary of $48,264.00 per annum.
The terms of the secondment agreement were as follows—
“Curriculum Support Officer, Level 5, P3000413
District Service Centre (Curriculum)
I am pleased to offer you a secondment to the above
office on the following conditions—
1. Your secondment will commence on 28 April
1998 and cease on 31 December 2000.
2. The terms and conditions of your secondment
are those applicable to a permanent officer of
the Public Service. All the provisions of the
Public Sector Management Act 1994, Public
Sector Management (General) Regulations
1994, the Public Service Award 1992 and approved procedures, including the disciplinary
provisions EDWA (CSA) Enterprise Agreements or Workplace Agreements apply to your
service as an officer of the Public Service.
3. You will accrue all entitlements under the
terms and conditions applicable to the Public
Service Award 1992.
4. During this secondment you will accrue annual leave which must be cleared, by
negotiation with your supervisor, during your
period of secondment. An Application for
Leave must be submitted before this leave is
taken.
5. At the completion of your secondment all entitlements (other than annual leave) accrued
under the Public Service Award 1992 shall be
credited to your Education Act position.
6. Your salary on appointment will be
$49,737.00 gross per annum and will be adjusted from time to time in accordance with
salary movements for State Public Service
Classification Level 5 Year 3 as contained in
the Public Service Award, 1992 and EDWA
(CSA) Enterprise Agreements or EDWA
Workplace Agreement.
7. Should you wish to accept this secondment
on the conditions outlined above could you
please sign this offer and return it to this office within seven (7) days.”
The secondment agreement was terminated on behalf of
the Respondent by a letter dated 17 September 1999. The
letter stated as follows—
“It is with regret that the District Service Centre:
Curriculum, will close at the end of the year. Consequently, your position of Curriculum Support Officer
will cease on the 31 December 1999.
The decision to close the District Service Centre is
in no way a reflection of the contribution you have
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made to the Department during the time you have
occupied the position of Curriculum Support Officer
for LOTE-Italian.
You are to be congratulated on the very professional
approach you adopt to all undertakings of your portfolio. Your willingness to support Department
initiatives by taking on additional responsibilities of
delivering the Leaders’ Strategy is appreciated. During your time in the District Service Centre you have
made a very valuable contribution to the teaching
profession, offering effective professional development programs and advice tailored to the varied
needs of schools.
Your return to a school position will be most advantageous to the school. I have no doubt that school
staff will wish to avail themselves of the expertise
you have to offer in assisting them in developing a
greater understanding of the Curriculum Framework.
Please be assured that every effort will be made to
provide any assistance you require to support your
transition from the District Service Centre to your
new placement in the year 2000.
Thank you for your contribution during the past two
years, I wish you every success in your future endeavours.”
6 The Applicant obtained and commenced a part-time
position on 1 January 2000 at SIDE. The position was .8
of a full-time equivalent position. The Applicant seeks
an order that the Respondent pay her $15,028, being the
balance of the salary she would have earnt pursuant to
the terms of the secondment agreement and the amount
she received as salary for the position at SIDE from 1
January 2000 to 31 December 2000.
Issues in Dispute
7 The Applicant claims that the secondment agreement was
a contract for a fixed term, the term of which cannot be
unfixed by the giving of notice. The Applicant also
contends that a contract containing a termination provision
cannot as a matter of law be characterised as a contract
for a fixed term.
8 The Respondent contends that the nature of a secondment
arrangement is an arrangement where an employer agrees
to loan an employee to another employer and such
arrangements may be terminated on grounds of
operational requirements. The Respondent also contends
the statement in clause 1 of the secondment agreement
that provides the secondment is to commence on 28 April
1998 and cease on 31 December 2000 is a statement that
is not binding on the parties, as the intention of the clause
is to indicate how long it is anticipated at the time of
entering into the agreement, that the secondment
arrangement is to last. Further, it is contended on behalf
of the Respondent that the provisions of the Education
Act and the Public Sector Management Act do not
authorise the Respondent or the Chief Executive Officer
of the Department to enter into a secondment arrangement
that cannot be terminated on grounds of structural change.
Intention to Create Legal Relations
9 At common law it is presumed in commercial agreements
that the parties intend to create legal relations and thus
make a contract, whereby the onus of proof is on the
party asserting rights to displace the presumption
(Cheshire and Fifoot’s Law of Contract (7th Australian
ed) Seddon and Ellinghaus at para 5.11).
10 Pursuant to s.5 of the Education Act 1928 the Respondent
is a body corporate. At the material time under s.7 of the
Education Act, the Respondent was empowered to appoint
teachers.
11 It was common ground that the secondment agreement
was entered into on behalf of the Respondent whereby
the Applicant, the Respondent and the Director-General
of the Education Department of Western Australia agreed
that for the period referred to in the secondment agreement
the Applicant would work in the District Support Centre
under the terms and conditions applicable to an officer of
the public service.
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12 At the material time there were no provisions in the
Education Act that dealt with secondment arrangements.
13 Section 66 of the Public Service Management Act
provides—
“An employing authority of a department or organisation (in this section referred to as “the seconding
authority”) may, if it considers it to be in the public
interest to do so and the public service officer concerned consents, enter into an arrangement in writing
with another such employing authority or with an
employer outside the Public Sector for the secondment of a public service officer (other than an
executive officer) in the department or organisation
of the seconding authority to perform functions or
services for, or duties in the service of, the other
department or organisation or that employer during
such period as is specified in that arrangement.”
14 Whilst the secondment agreement was not made under
s.66 of the Public Service Management Act, it is clear
that in respect of secondment arrangements made pursuant
to s.66, it is a requirement that such arrangements are to
be entered into for a specified time, that is, for a fixed
period.
15 Accordingly there is nothing in the Education Act or the
Public Service Management Act that prohibits the
Respondent, the Applicant and the Director-General of
the Education Department from entering into a
secondment arrangement for a fixed period that is
enforceable at law. Further the words in clause 1 of the
secondment agreement are plain and unambiguous.
Clause 1 provides the secondment agreement is to be for
a fixed period of time.
Can the secondment agreement be terminated by the giving
of Notice?
16 Clause 2 of the secondment agreement expressly not only
incorporates all of the provisions of the Public Sector
Management Act, but also the Public Sector Management
(General) Regulations 1994, the Public Service Award
1992 and approved procedures into the terms of the
contract.
17 Clause 7(5) of the Public Service Award 1992 provides—
“(a) Notwithstanding the other provisions contained
in this clause, the chief executive officer may
employ officers on a fixed term contract to the
extent of the provisions of the Administrative Instructions.
(b) Officers appointed for a fixed term shall be advised in writing of the terms of the appointment
and such advice shall specify the dates of commencement and termination of employment.
(c) The provisions of subclause (2) and (3) of this
clause shall also apply to officers employed on a
fixed term contract.”
18 Clause 7(3) (b) of the Public Service Award relevantly
provides—
“Where an officer’s services are terminated for any
reason other than dismissal, that officer shall be given
written notice of—
“(i) one month, or
(ii) such other period as specified in a contract of
service, where applicable.”
19 On its face, the effect of Clause 7(3)(b) and (5) of the
Public Service Award is to empower the appointment of
an officer for a fixed term to the extent provided for in
the Administrative Instructions. Further, when so
appointed the fixed term contract can be terminated by
the giving of notice of one month to the officer or such
other period as specified in the contract of service.
20 The first question that arises in this case is whether Clause
7(5) of the Public Service Award applies to the
secondment agreement. At the time of entering into the
secondment agreement no Administrative Instructions
were in existence that provided for appointment of officers
for a fixed term. However prior to the making of the Public
Sector Management (Repeal of Administrative
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Instructions) Regulations 1995, Administrative
Instruction 203 provided—
“(a) Where an officer is to be appointed from outside
the public sector to an office on a contract basis,
the officer is not to be appointed as a permanent
officer.
The chief executive officer will appoint on a contract basis under the provisions of Section
30(1)(a) of the Public Service Act as required.
Such contracts shall be between the Chief Executive Officer and the officer concerned, for a
term and on conditions agreed between the Chief
Executive Officer and that officer according to
the following schedule.
Class

JDF
Reqd
L1
contract < 6 months
no
L1
contract > 6 months
yes*
L1
permanent
no
L 2-6
contract < 6 months
no
L 2-6
contract 6-12 months
yes
L 2-6
contract > 12 months
yes
L 2-6
permanent
yes
L 7-8
contract < 12 months
yes
L 7-8
contract > 12 months
yes
L 7-8
permanent
yes
L 8-SES
contract < 6 months
yes
L 8-SES
contract > 6 months
yes
L 8-SES
permanent
yes
*In the case level 1 contract employment over
duties is required, but no a JDF.

21

22

23

24

25

26

Type of Employment

Approval

CEO
CEO
PSC
CEO
CEO
PSC
CEO
PSC
PSC
PSC
six months

Authority

SSM 7.6.1
SSM 7.6.3
AI: 203
CCEO 14/89
CCEO 2/90
CCEO 2/90
CCEO 7/90
SSM 7.6.2
SSM 7.6.3
CCEO 14/89
a statement of

(b) Persons engaged on a fixed term contract basis
are not to be converted to Public Service Act officers unless they are the recommended applicant
for an advertised vacancy.
EFFECTIVE FROM JULY 10, 1990.”
Administrative Instruction 203 was repealed on the
coming into operation of the Public Sector Management
(Repeal of Administrative Instructions) Regulations 1995
on 22 December 1995. The consequence of the repeal is
that Clause 7(5)(a) of Public Service Award has been
rendered inoperative.
The procedures provided for in Administrative Instruction
203 were replaced by approved procedures made under
s.3(2) and s.64(1) of the Public Sector Management Act
1994. Section 64(1)(b) provides public service officers
may be appointed for a term not exceeding five years as
is specified in the instrument of his or her appointment in
accordance with approved procedures. At the time of
entering into the secondment agreement, Approved
Procedures—Schedule 4-Fixed Term Contract
Appointments were in force as approved procedures under
section 64(1)(b) of the Public Sector Management Act.
Those procedures are silent in respect of the question
whether a fixed term contract can be terminated by the
giving of notice.
There are no provisions in Public Sector Management
Act (Public Sector Management) (General) Regulations
1994 which deal with termination of a fixed term contract
appointment.
Having regard to the provisions of the Public Sector
Management Act, the Regulations, the approved
procedures and the Public Service Award, it is apparent
that no provision was expressly incorporated into the
secondment agreement which provided for the
secondment agreement to be terminated prior to 31
December 2000.
The question then arises whether a secondment agreement
is in the nature of an arrangement to act in a higher
position. Pursuant to Clause 14(1) of the Public Service
Award public service officers can be directed to act in an
office that is classified higher than the officers own
substantive position. Such an arrangement is well known
in the public sector and other public sector industrial
instruments contain similar provisions. A direction to act
takes effect unilaterally and is a different arrangement to
a secondment agreement.
At common law the nature of the fixed term contract is
that such a contract cannot be terminated by giving of
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notice, except where there is an express provision
empowering the parties to terminate by the giving of
notice.
27 Whilst it has been held in the context of the Workplace
Relations Act 1996 (Clth) in respect of federal unlawful
termination provisions that a contract is not a contract
for specified period, if the contract may be terminated on
notice before the expiry of the period specified in the
contract, all of the relevant decisions are directed to
specific provisions of the Workplace Relations Act. (see
Anderson v Umbakumba Community Council (1994) I
IRCR 457; 56 IR 102; Cooper v Darwin Rugby League
Club Inc (1994) I IRCR 130; 57 IR 238; See also D’lima
v Board of Management, Princess Margaret Hospital for
Children (1995) 64 IR 19; see also Ferry v Minister for
Health, Western Australia (1995) 64 IR 28 at 31; and on
appeal Minister for Health v Ferry (1996) 65 IR 374 at
380).
28 In England, the Court of Appeal in Dixon v BBC [1979]
2 All ER 112 held that a contract for a specified period
was for a fixed term, even if it was subject to earlier
termination by notice.
29 Even if a fixed term contract is not expressly subject to
earlier termination by notice, the law is clear that there is
no scope for implying a term of reasonable notice into a
contract for a fixed term period.
30 In Perth Finishing College Pty Ltd v Watts (1989) 9 WAIG
2307 the Full Bench unanimously observed at page
2316—
“… it has long been the case relating to fixed term
contracts of service not subject to termination by
notice (which the Commission at first instance correctly held this contract to be), that damages will be
equivalent to the salary over the entire period, subject to reduction for likelihood of re-employment
within the remaining contractual period [see Re English Joint Stock Bank; Yelland’s Case (1867) LR 4
EQ 350]. That was the remedy available at law.
The letter evidencing the contract of service evidences that this was a fixed term contract of service,
not subject to notice of termination.”
31 Further the Full Bench also held at page 2316—
“Thus, quite clearly, the right to enforce a claim for
wages by a claim for liquidated damages at law arising from a fixed term contract is easily identifiable
as a benefit to which a person is entitled under his
contract of service, as is the agreed provision of work
for a fixed period under a fixed term contract. If a
person were entitled to work and to be paid under a
contract of service for the fixed term, then that clearly
is a benefit. It matters not that the amount claimable
is called “damages”. It is the recovery of remuneration which he/she was entitled to be paid. Damages
is what the amount might be called at law. It is still a
benefit to which an employee is entitled as defined
by Johnson C. in Balfour v. Travelstrength Ltd (op.
cit.), and of the same genus as those benefits under
the contract referred to by Macken, McCarry and
Sappideen (op. cit.).”
Conclusion
32 I am satisfied that the Applicant has been denied a benefit
under the terms of the secondment agreement. The benefit
is, that she was entitled to work and to be paid pursuant
to the terms of the secondment agreement until 31
December 2000. The reason why the contract was
terminated has not been challenged but this does not mean
that the Applicant cannot recover remuneration that she
is entitled under a contract of service.
33 The Respondent claims that the Applicant failed to
mitigate her loss by taking up a lower paid position at
SIDE. The duty to mitigate requires a claimant to
diligently seek suitable alternative employment and the
onus of proof of failure to mitigate loss is on the
Respondent (see Brace v Calder [1895] 2 QB 253 applied
by the Full Bench in Growers Market Butchers v Backman
(1999) 79 WAIG 1313 at 1316).
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34 Mr Ayling on behalf of the Respondent contended that
the Applicant could have been placed in full-time teaching
position in 2000 if she wished. However there was no
evidence that there were any full-time positions available
to the Applicant. The Applicant gave uncontradicted
evidence that she had been out of the classroom for five
years and that she applied for the position at SIDE on the
understanding that it may become full-time after she
commenced work. She said it was advertised as a .8 of a
full-time equivalent position, but that she was informed
that the position may become full-time if enrolments were
high enough. However that did not occur. She also gave
uncontradicted evidence that when she applied for the
position at SIDE there were no other available positions
that she was qualified for. She also testified that she had
been given priority by the Department for a position, but
that when she was informed that her position at the District
Support Centre would cease, it was towards the end of
the school year and many teaching positions had been
filled for the year 2000.
35 I am satisfied that the Applicant has diligently sought
suitable alternative employment. Accordingly I will make
an order that the Respondent pay the Applicant the sum
of $15,028.
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Appellant
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Mr T Kucera of counsel
Mr J Ayling
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_______________________________________________________________________________

Order.
Having heard Mr T Kucera of counsel on behalf of the applicant and Mr J Ayling on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby—
1. Declares that the Applicant has not been allowed by
the Respondent a benefit, not being a benefit under
an award or order, to which she is entitled under her
contract of service.
2. Orders that the Respondent pay the Applicant the
sum of $15028.00 within 10 days of the date of this
Order.
(Sgd.) J. H. SMITH,
[L.S.]
Commissioner.

The applicants appeared on their own
behalf
There was no appearance on behalf of the
respondents

_________________________________________________________________________

_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application for contractual benefits
allowed

4

5

Reasons for Decision.
The applicants each seek payment of retainer for a period
of just over a week, and two weeks’ pay in lieu of notice.
Each says that these are entitlements arising from
contracts of employment with the respondent.
There was no appearance or representation of the
respondent and no evidence has been called to support
the respondents’ position set out in a Notice of Answer
and Counter Proposal filed in response to application no.
94 of 2000 by Mr Gilbride. In respect of the remaining
applications, no answers were filed by the respondent.
Each of the applicants has given evidence as to the
circumstances under which he or she was engaged by the
respondents, the work undertaken, the benefits of the
contracts and that no payments were ever received from
the respondents. Having heard the applicants and observed
them as they have given their evidence, I have no reason
to doubt that each of them has given evidence which is
true and correct to the best of their knowledge.
The Notice of Answer and Counter Proposal filed in
response to Mr Gilbride’s application stated “The Western
Australian State Manager contracted Alan P Gilbride
under her own company name and therefore assumed the
role of Principal. The WA State Manager was Sharyn
Hamilton of Insurance Inventory Solution Pty Ltd ACN
078 033 888 located at 26 Valleyview Road Roleystone
WA 6111”.
The evidence of the applicants is consistent. The
applicants commenced their arrangements with the
respondents in the following circumstances. They had all
been working together for another company and had come
across Adrian Thompson, one of the respondents. Ms
Hamilton contacted Mr Thompson asking him how she
could contact a particular person known to him. He was
unable to assist but said that he and another person had
set up the “Chefs’ Good Food Guide” and indicated that
this was to be published in some of the eastern states. Ms
Hamilton asked if he had thought about setting up in Perth
and they discussed this. Ms Hamilton advised that she
had three very good sales representatives in Perth and
Mr Thompson indicated that he and his partner may be
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interested in putting the Chefs’ Good Food Guide out in
Perth also, and he discussed at length arrangements for
other publications. Having contacted his partner, Mr
Thompson advised Ms Hamilton that they would be
interested in setting up in Perth but that they would want
her to go to Sydney to make the arrangements.
6 Ms Hamilton travelled to Sydney and met the respondents.
She met Mr Thompson (who subsequently used a different
name) and also met his partner, Neil Tucker. She says
that part of her purpose in attending the meeting in Sydney
was to satisfy herself that this was a bona fide organisation
and from what she observed it appeared to be. Ms
Hamilton and Mr Thompson had lengthy discussions as
to the nature of the product and how the arrangement
would operate within Western Australia, the role she was
to play and her duties and responsibilities, and the role of
sales personnel she would be instructed to engage. She
was to be the manager of the operation in Western
Australia and her role included employing the staff, setting
up an office and being generally in charge of the Western
Australian operation. Ms Hamilton was to be reimbursed
for any costs incurred by her.
7 The arrangements they discussed included that
telemarketers based in New South Wales would contact
restaurants in Western Australia, indicate that the
restaurant upon which they were calling had been
nominated for inclusion in the Chefs’ Good Food Guide
and that this good food guide was somehow endorsed by
the Chefs’ Association of Western Australia. They would
make appointments with these restaurants. Each day Ms
Hamilton would be provided with lists of appointments
which had been made for herself and the other Perth
personnel. They were to attend these appointments. The
meetings were to have been arranged with decision
makers, and the sales personnel were instructed that they
were to make a sale on the day of the appointment; there
were to be no repeat appointments; they were to obtain a
commitment and a deposit from the customer wishing to
include their restaurant in the Chefs’ Good Food Guide.
It was suggested to Ms Hamilton that there be regular
meetings with sales personnel. Ms Hamilton was to
undertake approximately 4-6 appointments each day, and
the other staff were to have at least 6-8 appointments each
day. Ms Hamilton advised, though, that on one occasion
at least she had something like 9 appointments made for
her. At the end of each day, the sales personnel were to
report back to her as to what had occurred in respect of
each of the appointments, whether there was success and
if not why not. She was to fax these daily reports to
Sydney. She was to collect and bank cheques received
from customers. She was also to prepare what was in
effect a manual for each of the sales personnel. This
manual included extracts from the 1997 edition of “The
Official Restaurant Guide of the Sydney Chefs (sic)
Association”. Also included were proforma order
documents, examples of advertising layout within the
magazine, advertising rates, questionnaire, booking order
forms and other relevant material.
8 The arrangement was for Ms Hamilton to be paid $650.00
per week as a retainer and the sales personnel $400 per
week, and bonuses were to apply to sales. Ms Hamilton
says that each of the applicants was to look after his/her
own tax. She raised with the respondents the issue of
superannuation and workers compensation and was told
that those things would be subject to discussion later after
they had seen how things had settled down. All of the
above arrangements were resolved with Mr Thompson
prior to Ms Hamilton leaving Sydney.
9 Whilst in Sydney she visited a number of restaurants as a
means of familiarising herself with the work to be done.
10 Ms Hamilton returned to Perth and commenced to set up
the operation in Western Australia. She gave evidence of
work she undertook in attempting to find a suitable
serviced office in accordance with instructions which she
received. She met with the other 3 applicants who were
to become the sales personnel, and all 4 of them signed
contracts which had been provided by the respondents,
and these were returned to Sydney. The contracts which
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each of the applicants signed are in identical terms except
that the contract signed by Ms Hamilton provided for a
higher retainer due to her being required to undertake
additional administrative and managerial duties. The terms
of the contract, in so far as they are relevant, are as
follows—
“AGENT CONTRACT OF SERVICE
This contract of service is made on the date shown
in Item 1 of the Schedule between FASTNET PUBLISHERS GROUP herein after described as “the
principals” of 351 New South Head Road, Double
Bay 2028 and the contractor/agent as described in
Item 2 of the Schedule.
WHEREBY it is agreed as follows—
POSITION
1. The contractor/agent shall be engaged in the position set out in Item 3 of the Schedule from the
commencement date specified in Item 4 of the Schedule.
DUTIES
2. The contractor/agent’s duties are those which are
set out in item 5 of the Schedule and such other duties as the principals may allocate from time to time.
…
HOURS OF DUTY
4. The contractor/agent shall devote substantially the
whole of his or her time and attention during the
ordinary business hours of the principals to the discharge of his or her duties and shall conform to such
hours of work as may be from time to time reasonably required of him or her.
REMUNERATION
5. The contractor/agent shall be paid commissions
weekly in arrears, in the percentage amount shown
in Item 7 of the Schedule
6. The principals shall review the contractor/agent’s
commissions at the start of each new project.
DURATION
7. The contractor/agent’s engagement shall continue
until determined by notice in accordance with the
provisions of this agreement.
…
PROBATIONARY PERIOD
11. The contractor/agent’s engagement shall be on a
probationary basis for three months from the commencement date specified in Item 4 of the Schedule.
Either the principals or the contractor/agent may give
24 hours’ notice of termination of the engagement
during the probationary period.
TERMINATION
12. The principals may terminate this agreement at
anytime without prior notice if the contractor/agent
shall—
(a) commit any serious or persistent breach of any
of the provisions of this agreement;
(b) be guilty of any grave misconduct or wilful
neglect in the discharge of his or her duties;
(c) be convicted of any criminal offence other than
an offence which in the reasonable opinion of
the principals does not affect his or her position as a contractor/agent of the principals;
(d) become permanently incapacitated by reason
of accident or illness from performing his or
her duties under this agreement and for the
purposes of this clause incapacity in excess
of 90 consecutive days or for an aggregate
period of 90 days in any period of 12 months
shall be deemed to be permanent incapacity.
…
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RELATIONSHIP OF PARTIES
15. The parties hereby specifically agree that it is
intended that this agreement shall create the relationship of principal and contractor.
…

11

12

13

14

GOVERNING LAW
19. This agreement shall be governed by and interpreted in accordance with the laws of the Western
Australia, Australia
SCHEDULE.
Item 1
The date of this agreement is ........ 1999.
Item 2
The contractor/agent is M ......................
of ............................................................
Item 3
The contractor/agents position is that of
sales for projects run by Fastnet Publishing Group.
Item 4
The contractor/agent’s commencement
date will be .................................... 1999.
Item 5
The contractor/agent’s duties include but
are not limited to sales for projects run by
Fastnet Publishing Group.
Item 6
The person to whom the contractor/agent
is immediately responsible is Mr Adrian
Levier.
Item 7
The amount of the contractor/agent’s remuneration is a retainer of per week plus
first bonus of $200 for reaching the target
of $4,500.00 in sales on a weekly sales
cycle period plus a second bonus of
$270.00 for reaching the target of
$6,300.00 in sales on a weekly sales cycle period. $400.00 for reaching the target
of $9,000.00 in sales on a weekly sales
cycle period and a fourth bonus of $800.00
for reaching the target of $12,600.00 in
sales on a weekly sales cycle period.
Item 9
A Publishing Company
Item 10 This agreement may be terminated by either party giving to the other notice in
writing of 2 weeks.”
I note at this point that the notice of termination by the
respondents to Mr and Ms Smith, does not indicate that
Ms Hamilton was their employer. On the contrary, the
relationship Mr and Mrs Smith entered into was with
Fastnet Publishers. This is confirmed by the contracts
signed by each of the applicants.
Each of the applicants say that notwithstanding that this
document purports to be a contract for a contractor/agent,
the reality of their working arrangements was that the
relationship was that of an employer and employee. They
each cite the directions given to them by the respondents
as to the manner in which they were to work and the
circumstances under which the work was undertaken. The
work undertaken by the applicants proceeded for a week
in the manner discussed between Ms Hamilton and Mr
Thompson set out above.
Ms Hamilton’s situation is slightly different to the others
for a particular reason. I say this on the basis that each of
the other applicants was engaged in his or her own name
and the bank account details provided by each of them to
the respondents for payment were personal bank account
details. In Ms Hamilton’s case however, the schedule to
her contract was filled out in the name of “Insurance
Inventory Solutions Pty Ltd”. It is noted that Ms
Hamilton’s application is made in the name of Sharon
Hamilton and Insurance Inventory Solutions. Ms
Hamilton has given evidence that it was at her instigation
that any payments were to be made through Insurance
Inventory Solutions Pty Ltd. She says that this was simply
for taxation purposes. She is not a director of the
company—she says that it is her son’s company. The
respondents were simply to pay all of her earnings into
her son’s company and her son would pay her.
The first question to be answered is what was the nature
of the relationships between the applicants and the
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respondents. The law with regard to determining the
proper relationship between the parties is well known. In
the analysis of the relationship between the parties there
are a number of tests to be applied, but as noted by Mason
J. in Stevens v Brodribb Sawmilling Co. Pty Ltd (198586) 160 CLR 16 at 29 “it is the totality of the relationship
between the parties” which is used to distinguish between
a contract of service and a contract for services. The issue
of whether the employer had ultimate authority over the
person in the performance of his work, so that he was
subject to the employer’s rights to exercise control, is a
significant indicia. The decision in Zuijs v Wirth Bros Pty
Ltd (1995) 93 CLR at page 571 notes that the control test
refers to the right to control, so far as there is scope for it,
even if that is “only in incidental or collateral matters.”
Having noted the importance of the control test, it is also
worth noting that in Queensland Stations Pty Ltd v Federal
Commissioner of Taxations (1945) 70 CLR 539 at 552
Dixon J. observed that the reservation of the right to direct
or superintend the performance of the task cannot
transform into a contract of service what in essence is an
independent contract. In Stevens v Brodribb (op cit)
Mason J. noted that the control test is not the sole criterion
to be applied, but is merely one of a number of indicia.
“Other relevant matters include, but are not limited to,
the mode of remuneration, the provision and maintenance
of equipment, the obligation to work, the hours of work
and provision for holidays, the deduction of income tax
and the delegation of work by the putative employee”
(page 24).
15 Having observed the applicants as they gave their
evidence, having considered that evidence and the contract
which each of them has signed, I come to the conclusion
that the relationships between the applicants and the
respondents were those of employee and employers
respectively. This is notwithstanding that the contract
which they signed indicates that the relationship was to
be one of “principal and contractor”. One cannot change
the nature of a relationship by calling it something which
it is not. (AMP Society v Allan and Another (1978) 52
ALJR 407 at 409 (PC) and Massey v Crown Life Insurance
Co. (1978) 2 AIIER 576 at 579). It was quite clear that
the respondents reserved to themselves the right to direct
the applicants in the way in which they performed their
work and did so direct their work. There is evidence that
appointments were made for each of the applicants and
they were expected to attend for those appointments.
Where they would be unavailable for attendance, they
were expected to seek approval for their absences in
advance. As to the hours of duty, the contract refers to
them devoting “substantially the whole of (the) time and
attention during the ordinary business hours of the
principals to discharge (their) duties and to conform to
those hours of work as may be reasonably required of
(them)”. They were to be paid a fixed weekly retainer
and bonuses on top of this. I note that no taxation was to
be deducted from the amounts paid to them and no
arrangements were made for workers compensation or
superannuation. This does not seem to me to be indicative
of a genuine subcontract arrangement but rather an
intention to avoid obligations, or alternatively it was
simply a slip-shod or unresolved method of working and
administering the business.
16 There is no evidence that any of the applicants were
engaged in business for themselves, they had no
opportunity to make a profit or a loss. They were each to
be paid a weekly retainer and each to receive bonuses on
reaching particular sales targets each week. Their pay
week was supposed to be Monday to Friday with payment
being made the following Wednesday into their bank
accounts.
17 As to the proposed arrangement for Ms Hamilton’s pay
to be made through her son’s business, that arrangement
for payment, of itself, does not change the true nature of
the employment relationship. The Notice of Application
filed by Ms Hamilton is in her own name and that of
Insurance Inventory Solutions. Section 29 of the Industrial
Relations Act 1979 allows an employee to make the type
of claim made in this application. There is no ability for
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any other body or person to make such a claim.
Accordingly, the name of the applicant in that matter can
only be Sharyn Hamilton.
Accordingly, I find that the applicants were each
employees of the respondents.
The course of the employment relationships is that Ms
Hamilton and the others each signed their contracts at
Ms Hamilton’s home on Monday, 29 November 1999.
They then commenced work. It soon became clear to the
applicants, in attending for appointments, that something
was amiss. A number of things occurred regularly. The
first was that a number of them were being directed to
the same businesses. Secondly, those people with whom
they met were questioning the genuineness of the advice
they had received from the telemarketer to the effect that
they had been nominated by anyone at all, and challenged
as to whether there was any Chefs’Association in Western
Australia. Thirdly, some of the businesses to which they
were directed seemed quite inappropriate for inclusion
in a fine dining guide. For example, some of the
appointments being made for them were with fish and
chip shops or small cafés. Some of the people with whom
they had appointments expressed surprise about this. On
this basis, the applicants started asking questions. They
received no satisfactory responses from the respondent.
Following this, Ms Smith attempted to make contact with
the chef whose name and photograph were included
within the forward to the 1997 New South Wales guide
which Ms Hamilton had been provided with. This chef
was a Mr James Mussak whose title was recorded in that
guide as General Manager, Pro-Chef International,
Hospitality Consultants, Honorary President of the
Sydney Chefs’Association. Ms Smith eventually managed
to get hold of Mr Mussak, having been told by a number
of persons that they were unaware of any Sydney Chefs’
Association. At this point, I note that the other applicants
had also attempted to find out if there was a Perth or
Western Australian Chefs’ Association, without success.
Ms Smith gave evidence that when she spoke to Mr
Mussak he advised her that there was no Sydney Chefs’
Association and that there had been no guide put out for
a couple of years at least. This was contrary to the advice
that they had previously received, which was that the
guide had been produced in consecutive years for a
number of years. With all of these questions arising in
their minds, the applicants, each in their own ways,
became concerned.
On Friday, 3 December 1999 Ms Hamilton was instructed
by Mr Thompson to dismiss Mr and Ms Smith on the
basis that they were asking too many questions. She
telephoned them and advised them of this. However, they
refused to accept the termination and asked for it to be
put in writing. A letter dated 3 December 1999 was faxed
to Ms Hamilton on what would appear to be 6 December
1999. This letter had been forwarded to Ms Hamilton for
her signature, she then signed it and forwarded it to Mr
and Ms Smith. Mr and Ms Smith received it by fax on
the following day, 7 December 1999. This letter says, in
its relevant parts—
“Dear Tim and Carina (sic) Smith,
Please be advised that your contract with Fastnet
Publishers has been terminated. Please return all
material owned by Fastnet Publishers as soon as
possible.”
On Wednesday, 8 December 1999, which should have
been the day on which payments went into their bank
accounts, no payments were recorded.
Ms Hamilton’s resignation came about when she did not
receive satisfactory responses or any responses to queries
she had raised and when no payment was received when
it was due. She resigned by letter transmitted to the
respondents on 8 December 1999. Mr Gilbride’s
resignation was for the same reasons and on the same
date.
As to whether or not Mr Gilbride and Ms Hamilton are
entitled to pay in lieu of notice on the basis that they
resigned, I am satisfied that they entered into their
contracts of employment, and the work which they were

24
25

26

27

28

689

required to do, based on false and misleading information.
There was serious question about the propriety of the
information they were required to provide to potential
clients or customers. They were entitled to query whether
there was a Chefs’ Association in Western Australia,
whether they were being sent on appointments which did
not fit within the reasonable parameters which they were
entitled to assume would apply to the type of publication
they were engaged in promoting and whether the
information they had received was true and correct. They
were entitled, on the basis of a lack of answers provided
to them in response to reasonable questions to assume
that their employers had breached their contracts of
employment by their conduct. Accordingly, I am satisfied
that Mr Gilbride and Ms Hamilton are entitled to pay in
lieu of notice.
Mr and Ms Smith are also entitled to pay in lieu of notice
on the basis that their employment contracts were
terminated by the respondent.
The question arises as to what entitlement to notice each
applicant has. I note the terms of the contract which each
of them signed and that clause 11 provides for a
probationary period of three months from the
commencement date. Either party could give 24 hours’
notice of termination during the probationary period. As
the applicants’ employment did not go beyond a week
and a half, they were each clearly within the probationary
period of three months. Twenty four hours notice is the
amount of notice prescribed for the probationary period
by the contract. Accordingly, each of the applicants is
entitled to one fifth of their week’s retainer as pay in lieu
of notice.
As to the retainers which should have been paid for the
period of 29 November 1999 until the date of termination,
I am satisfied that each of the applicants is entitled to the
appropriate amount. In the case of Ms Hamilton, this is
from 29 November until 8 December 1999 being the
period of 1 week and 2 days. Her entitlement would then
be her retainer of $650.00 for one week plus two fifths of
$650.00. In Mr Gilbride’s case his dates of employment
were the same as Ms Hamilton’s and he is entitled to
$400.00 plus two fifths of $400.00. In the case of Mr and
Ms Smith, their terminations of employment did not take
effect until 7 December 1999 which was the date upon
which they received written notice of termination.
Accordingly, they are each entitled to a retainer for one
week and one day being $400.00 plus one fifth of $400.00.
In addition, in Ms Hamilton’s case, because of her
responsibilities as a manager, she was required to purchase
stationery and she was advised that she would be
reimbursed the amount expended. She has provided a
receipt from Office Works which demonstrates that she
spent $149.54 on 27 November 1999. I am satisfied that
this is a reimbursable expense and an order shall be made
that she be paid the full sum. Further, she claims “$120.00
approximately” for telephone calls. I am satisfied that
Ms Hamilton has made a significant number of telephone
calls in her capacity as manager, however she has
produced nothing to verify any particular amount of
expenditure and accordingly this claim must fail.
Order accordingly.

2000 WAIRC 00139
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ALAN P GILBRIDE V Neil Tucker and
Adrian Scott Thompson trading as
Fastnet Publishers
HEARD
COMMISSIONER P E SCOTT
DELIVERED
FRIDAY, 21 JULY 2000
FILE NO/S
APPLICATION 94 OF 2000
_________________________________________________________________________________
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Result
Representation
Applicant/
Appellant
Respondent
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Application for contractual benefits
allowed

Mr A P Gilbride
No appearance

__________________________________________________________________________

Order.
HAVING heard the Applicant on his own behalf and there
being no appearance on behalf of the Respondent, the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act 1979, hereby orders—
1. THAT the Respondent shall pay to the Applicant the
following amounts which arise from the Applicant’s
contract of employment with the Respondents—
(a) $560.00 being retainer owed for 1 week and
2 days.
(b) $80.00 being pay in lieu of notice.
2. THE payments referred to in Order 1 shall be made
no later than 10 days from the date of this Order.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.

2000 WAIRC 00142
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
SHARYN HAMILTON v Neil Tucker
and Adrian Scott Thompson trading as
Fastnet Publishers
HEARD
COMMISSIONER P E SCOTT
DELIVERED
FRIDAY, 21 JULY 2000
FILE NO/S
APPLICATION 177 OF 2000
_________________________________________________________________________________

Result
Representation
Applicant/
Appellant
Respondent

Application for contractual benefits
allowed

Ms S Hamilton
No appearance

__________________________________________________________________________

Order.
HAVING heard the Applicant on her own behalf and there
being no appearance on behalf of the Respondent, the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act 1979, hereby orders—
1. THAT the Respondent shall pay to the Applicant the
following amounts which arise from the Applicant’s
contract of employment with the Respondents—
(a) $910.00 being retainer owed for 1 week and
2 days.
(b) $130 being pay in lieu of notice.
(c) $149.54 being reimbursement of expenses.
2. THE payments referred to in Order 1 shall be made
no later than 10 days from the date of this Order.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
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2000 WAIRC 00141
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
TIM SMITH v Neil Tucker and Adrian
Scott Thompson trading as Fastnet
Publishers
HEARD
COMMISSIONER P E SCOTT
DELIVERED
FRIDAY, 21 JULY 2000
FILE NO/S
APPLICATION 231 OF 2000
_________________________________________________________________________________

Result
Representation
Applicant/
Appellant
Respondent

Application for contractual benefits
allowed

Mr T Smith
No appearance

__________________________________________________________________________

Order.
HAVING heard the Applicant on his own behalf and there
being no appearance on behalf of the Respondent, the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act 1979, hereby orders—
1. THAT the Respondent shall pay to the Applicant the
following amounts—
(a) $480.00 being retainer owed for 1 week and
2 days.
(b) $80.00 being pay in lieu of notice.
2. THE payments referred to in Order 1 shall be made
no later than 10 days from the date of this Order.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.

2000 WAIRC 00140
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
KARINA SMITH v Neil Tucker and
Adrian Scott Thompson trading as
Fastnet Publishers
HEARD
COMMISSIONER P E SCOTT
DELIVERED
FRIAY, 21 JULY 2000
FILE NO/S
APPLICATION 232 OF 2000
_________________________________________________________________________________

Result
Representation
Applicant/
Appellant
Respondent

Application for contractual benefits
allowed

Ms K Smith
No appearance

__________________________________________________________________________

Order.
HAVING heard the Applicant on her own behalf and there
being no appearance on behalf of the Respondent, the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act 1979, hereby orders—
1. THAT the Respondent shall pay to the Applicant the
following amounts—
(a) $480.00 being retainer owed for 1 week and
2 days.
(b) $80.00 being pay in lieu of notice.
2. THE payments referred to in Order 1 shall be made
no later than 10 days from the date of this Order.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
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2001 WAIRC 01869
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
RAY BASSIN HANSEN, APPLICANT
v.
NOONGAR
ENTERPRISE
ABORIGINAL CORPORATION trading
as UNITY OF FIRST PEOPLE OF
AUSTRALIA, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
24 JANUARY 2001
FILE NO/S
APPLICATION 601 OF 2000
CITATION NO. 2001 WAIRC 01869
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Applicant unfairly dismissed. Awarded
compensation of $5,540.00
Mr G Patrick of Counsel
No appearance

_______________________________________________________________________________

1

2

Reasons for Decision.
(Ex tempore)
When the hearing of this application commenced on 16
January 2001, there was no appearance on behalf of the
Noongar Enterprise Aboriginal Corporation trading as
Unity of First People of Australia (the Respondent). The
hearing was adjourned while enquiries were made to
ascertain the intentions of the Respondent. No information
could be obtained and on resumption of the proceedings,
Mr Patrick, Counsel for the Applicant moved that the
Commission should hear the application in the absence
of the Respondent, exercising the powers vested in it by
s.27(1)(d) of the Industrial Relations Act, 1979 (the Act).
The response of the Commission is contained on pages 3
or 4 of the transcript of proceedings and an edited note
follows—
“This matter is resumed, Mr Patrick, my Associate
has reported there is no response from the Respondent. There is a motion from you that I hear the matter
in the absence of the Respondent. The Commission,
pursuant to s.27(1)(d) of the Act, is empowered to
hear a matter, in the absence of a Respondent—
“To proceed and herein determine the matter
or any part thereof in the absence of any party
thereto who has been duly summoned to appear or duly served with notice of
proceedings.”
The relevant history of this matter is as follows. The
application was filed on the 27th of April 2000. A
Notice of Answer was filed by one Leslie James
Hansen on the 19th of May 2000 rejecting the claim
of unfair dismissal on the basis, as I understand from
the Answer, that there was an abandonment of contract on behalf of the Applicant.
The matter was listed for conference first on the 21st
of July 2000. A proper notice was sent of that conference on the 13th of July 2000 by way of a letter
from my Associate addressed to James Hansen, care
of the Koomal Aboriginal Corporation, 57
Greenough Way, Gosnells. There was contact between my Associate and Mr Hansen, who rang to
advise that he did not wish to attend a conference in
this building as he has a phobia of heights and requested that the conference be convened on a ground
floor location. In response, the Commission convened a conference to be held at the Richard Rushton
meeting room in Barron Way, Gosnells. A Notice of
Hearing formally notifying the change in venue was
sent to the Respondent on the 13th of July 2000. The
first Notice of Hearing had been sent on the 25th of
May 2000. The conference was attended by Mr
Patrick of Counsel, who appeared for the Applicant
in this matter, however the Respondent did not
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attend at the appointed time and place, and the conference was abandoned.
There was a further attempt to deal with the matter
when on the 4th of August 2000 there was a communication between the Commission and the
Respondent through Mr James Hensen. The purpose
of the notice was to convene a further conference.
The notice drew to the attention of the Respondent,
which was then known as the Koomal Aboriginal
Corporation, that there had been a previous conference listed at a place and time to suit Mr James
Hansen but at which he did not attend.
The Respondent failed to attend a conference on the
30th of August 2000 and at that conference Mr
Patrick moved for substitution of the name of the
Unity of First People of Australia, care of Koomal
Aboriginal Corporation as Respondent. That motion was granted and an Order issued identifying
the Respondent as the Unity of First People of Australia. That Order was deposited in the Office of the
Registrar on the 30th of August 2000 and was served
upon the Respondent at the postal address given in
the application. On the 8th of September 2000 the
Commission issued a Notice of Hearing, the copy of
which bears the stamp of the Registrar and served it
upon the Unity of First People, 7 Havelock Street,
Perth. It is good service that documents of the Commission be sent by prepaid post. The Notice of
Hearing has been sent by that means. The Commission is entitled to conclude that it has been served in
accordance with the Act.
In this matter there is a substantial history of the
Respondent failing to attend upon proceedings of
the Commission, even when those proceedings were
altered to meet the wishes and special requests of
the Respondent.
There has been considerable inconvenience to the
Applicant and to the Commission in trying to meet
the Respondent’s wishes. On four occasions the
Commission has convened conciliation proceedings
but the Respondent but has not availed itself of the
opportunity to be heard on any one of those occasions. This is an instance in which the power vested
in to the Commission under section 27(1)(d) should
be issued. To further delay the matter creates the
potential to prejudice the Applicant and, for the reasons that I have set out, I will proceed to hear the
matter in the absence of the Respondent.
This is an application by James Hansen (the Applicant)
for orders pursuant to section 29 of the Industrial
Relations Act, 1979 on the grounds that he was unfairly
dismissed from employment with the Respondent.
The relationship between the parties commenced on 20
January 2000 and came to an end on 6 April 2000. There
is a concession in the Notice of Answer and Counterproposal filed by the Respondent, that the relationship
was a full time traineeship, working 40 hours per week.
Weekly pay was in the sum of $420.00 and the Applicant
received some other moneys under the CDEP scheme.
The duties of the Applicant were to provide assistance to
Aboriginal persons, either juveniles or adults, who were
at harm or who risked being at harm or arrest. This was
done by patrolling problem areas such as shopping
centres, parks, railway stations and hotels. The Applicant
says, and this is confirmed by the evidence of Pamela
Kaye Jones, who is an industry training scheme
consultant, that he raised issues of safety in the workplace
and a lack of equipment. Ms Jones convened a meeting
on or about 3 March 2000 with the Respondent
represented by Mr James Hansen, and attended by other
trainees. The result of the meeting was that Ms Jones
concluded that the equipment, which had been issued to
the trainees, was “totally inadequate for the work”. The
trainees had been denied essential protective equipment
and means of communication which should have been
supplied at the commencement of the training programme.
There are other deficiencies which, in the opinion of Ms
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Jones, produced reasonable grounds for the Applicant to
raise questions of safety.
He claims as a result, he was thereafter victimised by the
Respondent. That he most likely was is confirmed in the
evidence of Ms Jones who told the Commission that soon
after the meeting, that the Applicant telephoned and told
her that victimisation was occurring.
The Applicant says that on 6 April 2000, he attended for
work as usual and was told that “[your] resignation had
been accepted by the programme manager, [John Bridge],
and [that] your job is no longer here”. He took that to be
a dismissal because he had not offered a resignation to
Mr Bridge or to any other person from the Respondent.
His evidence of this event is corroborated by the evidence
of Ms Jones who told the Commission that soon after 6
April 2000, the Applicant rang her and told her he had
been dismissed.
In those circumstances, it is open to conclude that the
Applicant’s version of events is, on the balance of
probabilities, correct. His own evidence about the events
is corroborated in significant measure by the evidence of
Ms Jones, particularly as to when crucial events occurred
and also as to the truth of his assertions that he had made
complaints about safety and had thereafter been
victimised.
In those circumstances, the action of James Hansen on 6
April 2000, if not a real dismissal is tantamount to
dismissal. The Applicant was told he no longer had his
job, even though Mr Hansen says, according to the
Applicant, he acted upon information given to him by
John Bridge that the Applicant had offered his resignation.
That information was wrong, and, in fact, the Respondent
terminated the contract of employment. It is open to
conclude that the Applicant’s raising of safety issues may
have affected the feelings of the Respondent towards the
him, and those feelings are, in some measure, reflected
in the response in the notice of answer and counterproposal which was filed in the Commission by the
Respondent.
The Commission has to determine whether in this
dismissal there has been a fair go all round (see Undercliff
Nursing Home v Federated Miscellaneous Workers Union
of Australia (1985) 65 WAIG 385). The test is whether
the employer has breached its right to terminate the
contract of employment in such a way as amounts to an
abuse of that right. The evidence in this matter show that
such abuse has occurred and the dismissal is therefore
unfair.
The question of remedy needs to be determined. It is more
likely than not that there never was a formal traineeship.
Therefore there is no position to which reinstatement
could be ordered. Compensation should be considered I
therefore need to fix the quantum. The method of fixing
compensation is described in Ramsay Bogunovich v.
Bayside Western Australia Pty Ltd (1999) 79 WAIG 8
where his Honour the President has established the rules
to be applied. I apply those here.
There are two significant issues to be determined. Mr
Patrick urges me to conclude that the training agreement
was for a fixed term of 12 months and that the Applicant
should be paid the balance of the training period. He relies
upon the provision of a traineeship training agreement
(Exhibit P1) entered as evidence which does not relate to
the employment of the applicant. It is said to be similar
to that he would have signed if the traineeship had been
formally executed. As it relates to the duration of the
training period the document provides—
“The nominal training period is as determined at
the time when the particular traineeship is established.”
The Applicant claims a period of 12 months is the normal
training period. However, the agreement also provides
that—
“The actual length of the training period is ultimately determined according to the rate at which
competencies, or the ability to perform a task at the
workplace are attained by the trainee.”
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14 Ms Jones mentioned this provision in her evidence. I find
that this agreement is not one which rigidly establishes
12 months as a term. The term can be 12 months but that
period of time is nominal only. The actual length is
governed by the achievement of competencies by the
trainee. This can occur and normally does before the
completion of 12 months. This traineeship agreement does
not erect the right to payment for 12 months. The
agreement is capable of being ended at any time by either
party giving the appropriate notice under the relevant
award or employment agreement. This means the
agreement is not akin to a fixed term contract.
15 In his evidence the Applicant told the Commission that
within 2 to 3 months of the dismissal he had intended to
establish his own business. This intention provides a guide
as to the loss suffered by the Applicant because it provides
a good indicator of the potential duration of the
arrangement.
16 In the circumstances, I conclude that the damage he would
have suffered is equivalent to 3 months’ pay. That means
3 months at $420 per week, and such an amount will be
awarded to the Applicant.
17 The Applicant has suffered in the ways described in his
evidence and I will award a further $500 for injury.
18 The total sum to be awarded will be $5040 for loss and
$500 for injury, making a total of $5540.

2001 WAIRC 01934
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
RAY BASSIN HANSEN, APPLICANT
v.
NOONGAR
ENTERPRISE
ABORIGINAL
CORPORATION
TRADING AS UNITY OF FIRST
PEOPLE
OF
AUSTRALIA,
RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
WEDNESDAY, 31 JANUARY 2001
FILE NO/S
APPLICATION 601 OF 2000
CITATION NO. 2001 WAIRC 01934
____________________________________________________________________________

Result

Unfair dismissal/Compensation awarded

____________________________________________________________________________

Order.
HAVING heard Mr G Patrick (of Counsel) on behalf of the
Applicant and there being no appearance on behalf of the
Respondent, the Commission pursuant to the powers conferred
on it under the Industrial Relations Act, 1979 hereby orders—
1. The Applicant was unfairly dismissed.
2. Reinstatement would be unavailing.
3. The Respondent to pay the Applicant the sum of
$5,540.00 compensation.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
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2001 WAIRC 02010
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
WILLIAM HULL, APPLICANT
v.
CITY
OF
MANDURAH,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
FRIDAY, 9 FEBRUARY 2001
FILE NO/S
APPLICATION 706 OF 1998
CITATION NO. 2001 WAIRC 02010

8.

9.

_______________________________________________________________________________

Result
Representation
Applicant
Respondent
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Reasons for Decision.
William Hull (“the applicant”) was at all material times
employed by the City of Mandurah (“the respondent”)
as a truck driver. His employment commenced in or about
October 1994. The employment came to an end by
summary dismissal, on 27 March 1998. The applicant
brings this application pursuant to s 29(1)(b)(i) of the
Industrial Relations Act 1979 (“the Act”) alleging that
the respondent dismissed him harshly, oppressively and
unfairly and seeks an order of reinstatement pursuant to
s 23A of the Act.
The reason that the respondent summarily dismissed the
applicant on 27 March 1998 was because he engaged in
an altercation with another employee of the respondent.

Factual Background
The Incident
3. There was a considerable amount of evidence adduced in
this matter. However, the essential issue to be determined
in this application is whether the applicant’s conduct as a
consequence of an incident occurring on or about 18
March 1998 with a another employee, was sufficient to
warrant the applicant’s summary dismissal and whether,
for any other reasons, the respondent exercised its right
to terminate the applicant’s employment harshly,
oppressively or unfairly.
4. It was common ground that on 18 March 1998, two work
crews, they being the construction drainage crew and the
maintenance drainage crew, were located at a large
drainage construction site in Gordon Road, Mandurah.
The project involved the laying of heavy concrete pipes
into a trench approximately 2 metres in depth.
5. It was also common ground that on this morning, the
applicant and Mr Keeble, a labourer on the maintenance
drainage crew, came into contact on two occasions. There
were also a number of other persons present at the site
that morning including Mr Galetti, a concreter, Mr Wren,
a relatively new employee, Mr Glennon, the acting
drainage supervisor, Mr Bassett, an experienced pipe layer
and a backhoe operator, who was a contractor.
6. The applicant testified that on the first occasion of contact
with Mr Keeble that morning, he noticed that Mr Keeble
was in the trench and was “packing” the first pipe to be
laid. Apparently, this involves placing sand at the sides
of the concrete pipe to settle it into place. The applicant
told Mr Keeble that the pipe was out of alignment, leading
to Mr Keeble shifting the pipe and consequently,
disturbing a laser alignment device which was in place.
The applicant said that it was apparent from Mr Keeble’s
demeanour, that Mr Keeble did not appreciate the
applicant’s assistance.
7. The second point of contact between the applicant and
Mr Keeble occurred when Mr Keeble was involved in
the laying of a second pipe in the trench, using what is
known as a “shoring” box, which is a metal structure
designed to prevent soil from falling into the trench during
pipe laying operations. It was this second point of contact
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that led to the altercation, ultimately resulting in the
applicant’s summary dismissal.
The applicant testified that as the second pipe was been
lowered by the backhoe operator, into the trench, Mr
Bassett saw that Mr Keeble had his hands inside the pipe
which pipe was within the shoring box, which was a
dangerous situation. Mr Bassett told Mr Keeble to move
his hands in response to which, Mr Keeble said words to
the effect “I am not a 13 year old kid”. Mr Bassett’s
evidence was that Mr Keeble also told him to “bugger
off”.
The applicant said that he was very close to the location
of Mr Keeble at this point, although he was standing on
the surface at the top of the trench. He said that he also
warned Mr Keeble to not put his hands in the pipe, to
which Mr Keeble replied in words to the effect “why
should I f........ listen to you”. This was repeated several
times. On the applicant’s testimony, Mr Keeble then
jumped up onto the shoring box and started shouting to
Mr Glennon, the supervisor. The applicant said that Mr
Keeble said something to the effect “get this arrogant c....
out of here, the dickhead is interfering already”. The
applicant’s evidence was that at this point, Mr Keeble
was very agitated and animated. I note that Mr Bassett
also confirmed in his evidence that he heard Mr Keeble
begin shouting loudly to the supervisor to remove Mr
Hull from the area, and referred to some of the colourful
language mentioned by the applicant in his evidence.
Following this, the applicant testified that Mr Glennon
then appeared from the man hole in the trench and told
the applicant in words to the effect as follows “just f....
off down the other end and mind your own business”. It
was the applicant’s evidence that he told Mr Glennon
that he considered Mr Keeble’s hands being in the pipe
to be a serious safety issue in response to which, Mr
Glennon repeated his earlier direction. The applicant said
that he warned Mr Keeble of the danger of this because
of the use of the shoring box, which if the pipe suddenly
dropped, could lead to a very severe injury to Mr Keeble’s
hands. I note at this point that it was common ground
that the applicant was experienced in the use of a shoring
box, whereas Mr Keeble was using one for only the second
time on the morning in question.
At this point, the applicant testified that Mr Keeble was
still shouting at him and was swearing at him. His
evidence was that Mr Bassett was still reasonably close,
but had started to walk away from the trench. Mr Wren
was standing on the road next to the pipes. Mr Glennon
had returned down the manhole. Mr Galetti was still in
the trench at the other end of the first pipe next to the
manhole. The backhoe operator, who was the contractor,
was still in his machine at the other end of the trench.
The applicant said that he then began walking back
towards his truck, which was parked on the road. He
testified that he intended to go about his business to deliver
pipes elsewhere. He said that Mr Keeble was still abusing
him, and at that point he lost control and climbed into the
trench and wrestled Mr Keeble down onto the sand. He
testified that he took Mr Keeble by both wrists, which
were up near his face, and Mr Keeble was on his back
facing him. The applicant pushed him back into the soft
sand several times. The applicant strongly denied striking
Mr Keeble. He said that his action was a spur of the
moment event, provoked by Mr Keeble’s conduct and he
severely regretted it. He denied he ever had any intention
to inflict harm on Mr Keeble. The next thing that occurred
was Mr Glennon was pulling both he and Mr Keeble apart.
The applicant testified that he stood up and backed away.
Mr Glennon was between he and Mr Keeble, and Mr
Keeble kicked his legs out at the applicant several times.
The applicant testified that he then got out of the trench,
and Mr Keeble followed him. Mr Keeble was said to still
be abusing the applicant and said words to the effect “get
back to Manjimup with the rest of the failures”; “you’re
just a failed backhoe operator”; “goodbye; you’ve got no
job”; “you’re a dickhead to do it in front of the boss”.
The applicant said there was a little more jostling between
them before he got into his vehicle and drove to the
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location at which the construction crew were having their
“smoko” break. Later that day after lunch, the applicant
said that he heard Mr Keeble on the two-way radio
requesting Mr Glennon to pick him up to take him to the
doctor because he had a sore shoulder.
Evidence given by other witnesses as to the incident in
the trench was generally as follows. Mr Galetti, whilst
not having a good recollection of the events when he gave
evidence, said in an earlier statement provided to the
respondent as part of a subsequent inquiry, (exhibit A4)
that he heard words between the applicant and Mr Keeble.
He also testified that the work involving putting a pipe
into the trench using a shoring box was a dangerous job.
He did not see how the applicant got into the trench. He
did however observe Mr Glennon separate the applicant
and Mr Keeble after the initial incident. Whilst a Mr
Mostachetti, another employee of the respondent, was
not called to give evidence, he noted in a statement (exhibit
R14) that the applicant and Mr Keeble were arguing over
a safety issue and that Mr Keeble had not used a shoring
box before. He noted that “Bill was trying to explain to
him how to put the pipes into the box. They were shouting
at each other”. Mr Wren, also in a statement (exhibit R13)
observed that both the applicant and Mr Keeble were
“having words”.
In his evidence, and also in a statement provided to the
respondent following the incident (exhibit R9) Mr
Glennon said that he “heard an argument brewing and
returned to the surface to find a well advanced verbal
brawl”. He gave evidence that because of comments made
by Mr Keeble, he was aware of “a situation” arising. Mr
Glennon testified that shortly after hearing the exchange
he saw the applicant “drop off” the top of the trench and
he saw him on Mr Keeble’s back. He subsequently
separated both of them and they were still having a verbal
exchange and engaging in some pushing and shoving.
I now turn to Mr Keeble’s evidence about this incident.
His version of the events as to what occurred immediately
prior to and in the trench stood in stark contrast to the
version given by the applicant, and indeed, a number of
the respondent’s own witnesses. Mr Keeble said that when
Mr Bassett warned him to look out for his hands in the
pipe, he said to Mr Bassett “fine no worries”. When the
applicant repeated the earlier warning given by Mr
Bassett, Mr Keeble said he replied that “I’m not a 13
year old kid”. He then called out to Mr Mostachetti “to
remove the applicant” which request was ignored. Mr
Keeble denied having an argument with the applicant and
using any profane language directed at him. Mr Keeble
testified that after requesting the removal of the applicant,
the next he knew was he thought the trench had collapsed
because of a large weight on his back pushing him down,
accompanied by yelling and screaming. He said that he
was pinned, and started to yell for assistance. I pause to
note that there was also no reference to any verbal
altercation or any suggestion of provocation by him, in
any of Mr Keeble’s statements given to the respondent,
upon investigating the incident.
Once the applicant was separated from him, Mr Keeble
testified that he got to the top of the trench however the
applicant was still shoving and abusing him. Mr Keeble
said he then told the applicant “you’re gone mate you
will drive taxis for the rest of your life”. Mr Keeble said
that he had a few small cuts to his face and nose and a cut
inside his lip. He testified that he also had a torn chest
muscle, and as a consequence of the incident, suffered
post-traumatic stress. He said that he had a fear of confined
spaces, but admitted that none of his work mates or the
respondent was ever made aware of this.

Events after the incident
18. The following day, on 19 March 1998, a number of
meetings took place to discuss the incident, involving
the applicant and representatives of the respondent. The
applicant was requested by the respondent to provide a
statement as to his version of the events. The applicant
indicated that he would do so but would obtain advice
from his union and legal advice as necessary. A
representative of the applicant’s union was present. During
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these meetings, the applicant told representatives of the
respondent that he knew that he had done something
wrong and said that he was prepared to accept some
punishment for his conduct. Mr Brindley, (now deceased),
the operations manager, indicated that he wanted to sort
the matter out internally. The applicant was advised that
nothing would be done until his statement, as to his
version of the events, was received.
An “off the record” meeting took place on 20 March 1998
between the applicant and representatives of the
respondent, at which the applicant said that he wished to
make it clear that he understood that Mr Keeble had not
been hurt in the incident, and also, that both Mr Keeble
and Mr Glennon were friends. The applicant reiterated
his preparedness to accept some punishment for his
conduct.
The applicant was then suspended on full pay from this
time. The respondent advised the applicant that a full
inquiry would take place into the incident.
The next that the applicant heard of the matter was on 27
March 1998, when he was requested to attend a meeting
with Mr Brindley. The applicant attended at this meeting
at approximately 4.30 pm and was provided with a letter,
advising him that he was summarily dismissed for
misconduct. Formal parts omitted, this letter relevantly
provided as follows—
“…This letter advises that you are summarily dismissed for gross misconduct as from 27 March 1998.
The seriousness of the fight. It is revealed that you
started the fight by jumping into the two metre deep
trench to attack Robert Keeble. The City does not
condone fighting under any circumstance.(please
consider second and third paragraphs of letter).
The fight occurred within a potentially dangerous
area—the bottom of a two metre trench which could
have collapsed causing further injury or even death.
This was an extremely serious breach of safety.”
The applicant testified that he was never warned about
being dismissed because of not having provided his
statement. He said no one put to him that he was in any
way obstructing the inquiry process. No one from the
respondent put to him other options to summary dismissal.
He said that the reason why the respondent had not
received a statement by that time was that he had not
received advice from his union. It appears that a draft
statement was prepared by the applicant shortly after the
incident and provided to the union shop steward.
However, it appears that it was then not ultimately
provided to the respondent, due to some delay in receiving
advice from the union about the matter.
I pause to note that there was some controversy as to the
content of this statement, which was exhibit R16, in terms
of variances from the applicant’s witness statement filed
in these proceedings. The statement refers to the applicant
telling Mr Bassett, prior to the altercation, in response to
Mr Keeble ignoring his warning, for Mr Keeble to “go
ahead and cut his hands off” and that the applicant
reciprocated to Mr Keeble’s abuse. However, I am not of
the view that there was such a variance between them to
cause me to take the view that the applicant’s evidence in
these proceedings was in any way inherently unreliable,
given the passage of time between the events in question
and these proceedings.
The applicant testified that he had never seen a policy
from the respondent regarding fighting or incidents of
that nature at work. He did say however, that he had seen
the respondent’s safety policy, which was a safety
handbook, tendered as exhibit R1.
Officers of the respondent conducted an investigation into
the incident. Mr Brindley raised the matter with Mr
Claydon, the respondent’s director of works and services.
When he was told of the incident, his reaction was that
this was a case of “instant dismissal”. It was clear from
the tenor of his evidence, that Mr Claydon had a very
strong view about any form of altercation in the
workplace. He relayed his views about the incident to
Ms Bushby, the respondent’s then human resources
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manager. A matter of major concern for Mr Claydon, was
that the incident occurred in a confined space. Mr Claydon
conceded in his evidence that prior to any investigation
being undertaken, he had formed these views about the
incident, based upon what he was advised.
Mr Brindley, following interviews with relevant
personnel, prepared a report as to the incident dated 23
March 1998, a copy of which was tendered as exhibit
R12. In that report, Mr Brindley recommended that both
the applicant and Mr Keeble be allowed back into the
workforce, but be placed on probation, pending the
resolution of an assault complaint to the Police that had
been initiated apparently, by Mr Keeble. He recommended
that they not be permitted to work in the same section.
Mr Brindley took the view that the only alternative to
this option was the dismissal of both the applicant and
Mr Keeble. I pause to note that despite this report, it
appeared that Mr Claydon’s views had not changed in
any respect and his evidence was that the action of the
throwing of punches in his view, led to the respondent’s
decision to dismiss the applicant. This was based on what
Mr Brindley had told him. He took the view at the end of
the investigation process that punches were thrown by
the applicant, despite only Mr Keeble saying this of all
those interviewed in the inquiry, and that mitigating
circumstances did not matter, in his opinion. Mr Claydon
was quite emphatic about these matters in his evidence.
He was also concerned as to the precedent that would be
set if the applicant was not dismissed. I also pause to
note that Mr Claydon had been advised that Mr Keeble
was a provocative and difficult person. Mr Claydon said
that he recommended to the chief executive of the
respondent that the applicant be dismissed, after having
been briefed by Ms Bushby. Importantly, he testified that
his mind was made up based upon the occurrence of
physical contact in the trench and he said that nothing
was going to change his mind in relation to that decision.
These are important matters that I will return to in
considering my conclusions.
It was not apparent from the evidence of Mr Claydon,
that any issue of mitigation by way of provocation by Mr
Keeble, was considered in his conclusions to summarily
dismiss the applicant.
Ms Bushby became involved in the matter by way of the
provision of human resources advice in relation to the
incident. She acknowledged in her evidence that Mr
Claydon expressed a very strong view that the incident
was a “sackable offence”. She reiterated what she
understood to be his view that if there is a fight in the
workplace than “people should be sacked”. Ms Bushby
did say however, that this was not necessarily her view.
As to her review of the inquiry, Ms Bushby testified that
she had no doubt that Mr Keeble had something to do
with the incident and she did not accept Mr Keeble’s
statement that he did not provoke the applicant. She
testified that Mr Thurley, the principal works supervisor
of the respondent, had told her that Mr Keeble was a
“trouble maker” and that Mr Thurley had wanted to keep
the applicant in employment. Ms Bushby also said in
evidence that she considered that Mr Keeble had
substantially toned down his statements given to the
respondent, by omitting any reference to obscene
language used in the exchange. Furthermore, and
importantly, Ms Bushby did not accept Mr Keeble’s
statements that the applicant punched him in the trench.
Additionally, Ms Bushby said she did not see the injuries
alleged to have been on Mr Keeble’s forehead, nose or
both cheeks, as variously described by Mr Keeble in his
evidence, but referred to a swollen lip and a mark on one
cheek.
It appeared to be Ms Bushby’s overriding concern, that it
was the potential danger in the trench that was the
significant factor in the respondent’s decision to dismiss
the applicant. She said that this conduct could not be
condoned and a message had to be sent to the workforce.
Not insignificantly, Ms Bushby also testified that she was
aware that Mr Keeble did not like the applicant and
accepted that he could be “a smart arse”, as it was put to
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her in her evidence. Ms Bushby also testified to there
being some rivalry between the two drainage gangs, which
evidence was supported by other testimony. It would
appear that this was more from the maintenance crew to
the construction crew, rather than equally.
Findings and Conclusions
31. There was a marked contrast between the evidence given
by the applicant and Mr Keeble’s evidence, as to the events
in question on the morning of 18 March 1998. During
the course of the proceedings in this matter, I carefully
observed the witnesses as they gave their evidence. I have
also carefully considered all of the relevant documentary
evidence.
32. Having regard to all of these issues, where there was a
conflict in the evidence, without any hesitation, I prefer
the evidence of the applicant to that of Mr Keeble. I found
Mr Keeble to be an unreliable witness in many respects.
Mr Keeble’s evidence was not only internally inconsistent,
for example his evidence as to the various locations that
he described the place of his alleged injuries, but I note
also the glaring inconsistencies between his evidence and
earlier statements as to his conduct towards the applicant
in the trench, and evidence called on behalf of the
respondent, which was also supported by statements made
by persons present at the incident.
33. There is no doubt in my mind that the incident occurred
following substantial provocation by Mr Keeble, in the
form of verbal abuse of the applicant. This is entirely
consistent with the version of events given by others, and
uncontradicted evidence before the Commission as to Mr
Keeble’s propensity to engage in such behaviour. It is
also somewhat remarkable, that Ms Bushby to her credit
in her testimony said that she simply did not believe many
aspects of Mr Keeble’s version of the events. In my
opinion, Ms Bushby, who I found to be an impressive
witness, gave evidence on this issue that speaks volumes
as to the credibility of Mr Keeble’s evidence.
34. I am also far from persuaded that the injuries alleged to
have been sustained by Mr Keeble were as extensive as
he would have the Commission believe. I accept that he
may have suffered some bruising, a soft tissue injury in
terms of a cut inside his lip and a sore chest, as noted in
the medical report. I also accept that he may have suffered
some post traumatic stress after the incident, however it
would appear that this was due more to Mr Keeble’s
hitherto undisclosed fear of confined spaces than the
applicant’s conduct alone. Nor am I persuaded that Mr
Keeble was so afraid of the applicant after the event, as
he made out the position to be. Mr Keeble did not strike
me as a person easily intimidated. In my view, Mr Keeble
had a distinct tendency to dramatize events, as he saw
them through his own eyes. There were also a number of
other inconsistencies in Mr Keeble’s evidence dealing
with for example, his movements immediately after the
incident and his attendance at his medical practitioner at
approximately 3.30 p.m. on the afternoon of 18 March.
His attempts to explain these matters were less than
convincing, to say the least.
35. I am therefore satisfied and I find that on the morning in
question there was a verbal altercation between Mr Keeble
and the applicant, following the applicant’s raising with
Mr Keeble a legitimate concern as to a safety issue. I find
that this altercation was initiated by Mr Keeble, in the
form of his profane abuse of the applicant. I find also
that as a result of this exchange, and an earlier passage of
verbal abuse involving Mr Keeble, that the applicant did
indeed enter the trench and wrestle Mr Keeble to the
ground. I do not accept, and I find accordingly, that the
applicant threw any punches at Mr Keeble. To that extent,
I do not find that a “fight” occurred, in the sense that
both of them came to blows. The only person who said
this occurred was Mr Keeble, there being no other
independent witnesses to this event as alleged by him. I
do accept however, that it more likely than not that Mr
Keeble was pushed down either to his side or face down,
leading to the abrasions he suffered.
36. As to the events immediately thereafter, I accept that there
was some ongoing verbal exchange between the applicant
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and Mr Keeble, and some pushing and shoving between
the two of them. I also accept on the evidence, that Mr
Keeble made it plain that he thought there and then, that
the applicant should be dismissed. I am also of the view,
having regard to inferences that are open to be drawn
from all of the evidence, and which I do draw, that many
of Mr Keeble’s subsequent actions were designed to
procure that very outcome, that being the dismissal of
Mr Hull. In short, I am very far from persuaded that Mr
Keeble was in any way an innocent victim of the
applicant’s conduct, as he attempted to portray to both
the respondent and to the Commission in his evidence.
That is not to say that the applicant’s conduct can be
condoned. It cannot. I deal with this aspect further below.
As to the subsequent investigation, I am of the view that
Mr Keeble substantially embellished the incident, when
giving his version of the events to the respondent. Not
only does this go to the question of the actual conduct in
the trench that morning, but also to Mr Keeble’s alleged
injuries, having regard to the discrepancy in his evidence
as to the location of these injuries, and his medical report.
I also find on the evidence that the nature of the work
environment in which the outside work force of the
respondent operate is a robust one. That is, strong
language is used from time to time and indeed, Ms Bushby
conceded that altercations have occurred in the workplace
in the past.
On the evidence, I also find that the respondent, in
particular through Mr Claydon, reached a view very early
after the incident that the applicant should be dismissed,
even prior to any substantive investigation. Additionally,
I find on the evidence that the decision to dismiss was in
large part motivated by Mr Claydon’s belief that the
applicant had thrown punches at Mr Keeble. This was
despite Ms Bushby’s evidence that she did not accept
this to be the case. I also find that a significant factor in
the respondent’s decision to dismiss the applicant was
the location of the incident, that being in a trench.
As to events after the suspension of the applicant on 20
March, I am satisfied and I find that there was no further
contact between the respondent and the applicant, prior
to the applicant being told of his summary dismissal.
Despite there being some delays in the provision of the
applicant’s statement due to events from the applicant’s
union, the respondent’s decision appears to have been
taken without the benefit of the applicant’s detailed written
response. I also find that the respondent did not take into
account relevant mitigating circumstances in its decision
to dismiss the applicant, the most obvious one being that
Mr Keeble provoked the applicant on the morning in
question.
I also accept on the evidence that there did not, at the
material time, exist any formal policy at the respondent
as to fighting or other such conduct in the workplace.
However I note the terms of exhibit R1, the respondent’s
safety handbook, which makes reference to “horse play,
fighting, practical jokes, throwing of material or any
object that can result in an injury will not be accepted”
and that “any breach of these requirements may lead to
disciplinary procedures”.
There was some evidence and submissions put as to
whether the trench at which the incident occurred on 16
March was unsafe by reason of the work practices adopted
by the respondent. Mr Galletti had previously been
involved in a trench collapse whilst working at the
respondent. On the evidence in these proceedings, I am
not able to make any positive findings as to the safety of
the trench on the day in question. Whilst Worksafe WA
prepared a report into the pipe-laying operations of the
respondent (exhibit R10), this was based on in part, the
observation of pipe-laying operations subsequent to the
incident.
The law in relation to these matters is well settled. An
employer has the legal right to terminate the employment
of an employee, the question for the Commission however
is whether that right has been exercised so harshly or
oppressively such as to amount to an abuse of that right:
Undercliffe Nursing Home v FMWU (1985) 75 WAIG
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385 at 388. As the applicant’s employment was terminated
summarily for misconduct, the respondent bears the
evidential burden to establish the conduct complained of:
Newmont Ltd v AWU WA Branch (1988) 68 WAIG 677 at
679. Additionally, in cases of summary dismissal for
misconduct, there is an obligation on the employer to
conduct as full and extensive an investigation as the
circumstances reasonably permit and to have regard to
all relevant factors, including any mitigating factors
associated with the circumstances of the employee
affected: Bi Lo Pty Ltd v Hooper (1992) 53 IR 224 at
229-230; Western Mining Corporation Ltd v The
Australian Workers Union WA Branch (1997) 77 WAIG
1079.
As to cases involving fighting in the workplace, it is the
case that there was once a line of authority that fighting
at work was sufficient cause of itself, for summary
dismissal. However, more recent decisions of the
Commission make it clear that there is not an inviolable
rule that fighting in the workplace automatically leads to
a right to summarily dismiss: Mt Newman Mining Co
Pty Ltd v The Australia Workers Union, Western Australian
Branch, Industrial Union of Workers (1983) 63 WAIG
2397. Indeed, if such an approach did exist, this would
have the effect of rendering s 26 of the Act, obliging the
Commission to have regard to all of the circumstances of
the case, not just some of them, almost nugatory.
It is also the case that the rigid and inflexible application
of a policy or rule by an employer may also lead to
unfairness in a dismissal case: Bostik (Australia) Pty Ltd
v Gorgevski (1992) 41 IR 452.
Having regard to all of the circumstances of this case and
the findings I have made above, in my view the respondent
has not discharged the burden upon it of establishing all
of the facts upon which the applicant’s summary dismissal
was founded. I do not consider that the respondent could
have held a genuine belief, based on reasonable grounds,
that the applicant struck blows upon Mr Keeble, in
particular in view of Ms Bushby’s evidence.
Furthermore, the dismissal of the applicant occurred
before he had provided his written version of the events
to the respondent. Additionally, there appears to have been
little real consideration of the mitigating circumstance of
the provocation by Mr Keeble, in the decision to dismiss
the applicant.
Whilst fighting or any other form of physical altercation
cannot be condoned in the workplace by any means,
regard must be had to the relevant circumstances when
an employer comes to assess its response. Clearly, the
case of an unprovoked physical attack on a co-employee
would no doubt, without more, constitute conduct
warranting summary dismissal. However, as in the present
case, where there existed significant provocation, the
conduct of the employee must be assessed in that light.
Furthermore, in this case, I have found that there were no
blows inflicted on Mr Keeble by the applicant. At its
highest, there was an incident involving the applicant
wrestling Mr Keeble to the ground. This must be seen in
the context of the provocation by Mr Keeble, and the
applicant’s response that was one in the heat of the
moment, following which the applicant on the evidence
was contrite and was prepared to accept an appropriate
punishment. There was no suggestion on the evidence
that the incident was the result of any pre-meditated course
of conduct by the applicant.
Moreover, in my opinion, the respondent took a decision
at the very earliest stage of this matter, that the applicant
was to be dismissed, which decision was based upon an
erroneous view of the facts, that is a conclusion that the
applicant had struck Mr Keeble in the trench. The absence
of any consideration of a mitigating circumstance by
reason of provocation was not only clear in the evidence,
but also from the plain terms of the applicant’s letter of
dismissal, referring to the applicant having “started the
fight by jumping into the trench and attacking Mr Keeble”.
In my view, the respondent largely pre-judged the
applicant’s conduct and this pre-judgement coloured its
ultimate decision to summarily dismiss him. This was

81 W.A.I.G.

50.

51.

52.

53.
54.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

particularly so in the case of the evidence from Mr
Claydon, who was in a position of substantial authority
and who recommended the summary dismissal of the
applicant to the respondent’s CEO.
It was also the case that the respondent dismissed the
applicant, without the benefit of his statement as to his
version of the events. Whilst this should have been
provided earlier, I am not of the view that the applicant
deliberately impeded the inquiry process in any way, as
the respondent’s counsel suggested. Mr Brindley had
already interviewed him by this time, as reflected in Mr
Brindley’s report. The respondent did not notify the
applicant of its intention to summarily dismiss the
applicant, having not received his written response. It is
significant to note that there were important areas of
disputed fact, even at this late stage. This added to the
procedural unfairness of the dismissal in my view: Shire
of Esperance v Mouritz (1991) 71 WAIG 891; Miskiewizc
v City of Belmont (1995) 75 WAIG 1811.
In coming to my conclusions in this matter, I certainly
have not disregarded the fact that it was a material
circumstance that the incident occurred in a trench, that
being a confined space. Occupational health and safety
is a matter of paramount importance to both employer
and employee alike. However, the respondent’s
conclusions in this regard as to the applicant’s conduct,
in my view overlooked the fact that the reason that the
applicant entered the trench was in response, albeit in
error, to the provocation of Mr Keeble, who was himself
in the trench when he engaged in the course of verbal
abuse of the applicant. Whilst this does not by any means
excuse the applicant’s conduct, it is a matter of significant
mitigation, in weighing up all of the relevant factors. In
my opinion, other more reasonable responses to the
applicant’s conduct were open, including the first
recommendation made by Mr Brindley, shortly after
interviewing those concerned.
Therefore, I am not persuaded that it has been established
by the respondent that the conduct of which it complained
occurred in its entirety, to discharge the evidential burden
upon it. Moreover, the decision of the respondent to
summarily dismiss the applicant, as reflected in Mr
Claydon’s evidence did in my view, demonstrate a
somewhat inflexible application of policy and rule in
relation to fighting in the workplace, to the extent that
exhibit R1 can be taken to express such a policy. Of
relevance also in this regard, was the fact that the
applicant’s initial intervention leading to the incident did
in my view, relate to a legitimate concern as to workplace
safety. That is not to say of course, that health and safety
matters are to be resolved in the manner adopted by the
applicant.
Having regard to all of the circumstances, I am of the
view that the applicant’s summary dismissal was harsh,
oppressive and unfair.
In terms of relief, the applicant seeks reinstatement. The
onus is on the respondent in matters such as these to
establish that reinstatement is impracticable: Gilmore v
Cecil Bros (1996) 76 WAIG 4434 at 4446. Having regard
to the provisions of s 23A of the Act, it is clear that
reinstatement or re-employment is the primary remedy
that the Commission should consider in a case where
unfairness has been found. Mere embarrassment,
discomfort and the like will not be sufficient to resist a
reinstatement order: Nicholson v Heaven and Earth
Gallery 126 ALR 233 at 234. There needs to be evidence
of substantial disruption or disharmony to resist such an
order. Whilst the respondent in its closing submissions
said that it would agree to pay compensation instead of
reinstating the applicant in the event unfairness was found
by the Commission, for the reasons that I expressed in
The Australian Workers Union, West Australian Branch,
Industrial Union of Workers v Cockburn Cement Limited
(1999) 79 WAIG 1227, I am not persuaded that this offer
extinguishes the power or removes the discretion of the
Commission to reinstate an applicant in an appropriate
case, it not otherwise being impracticable. I am not
persuaded that it would be impracticable to reinstate in
the present circumstances.
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55. Whilst there appeared to be some animosity from Mr
Keeble to the applicant, the applicant bore no resentment
to the respondent or Mr Keeble on the evidence. I am of
the view that given the nature of the nature and size of
the respondent’s outside workforce, that the applicant
could be reinstated by the respondent without imposing
upon it unacceptable burdens in terms of its operations.
It would be prudent however, to as far as possible,
structure work arrangements such that the applicant and
Mr Keeble do not work closely together. Whilst a
substantial period of time has elapsed from the applicant’s
dismissal, that delay has not been any fault of the
applicant, it largely being the result of the course this
matter has taken through appellate processes. There was
no submission from the respondent that the lapse of time
would make reinstatement impracticable. There was no
submission, and indeed no evidence, that there would
not be work available to the applicant in the classification
he formerly occupied with the respondent.
56. For all of these reasons, I am of the view that the
respondent should reinstate the applicant.
57. Following the decision of the Industrial Appeal Court in
City of Geraldton v Cooling (2000) 80 WAIG 5341, no
order as to loss of remuneration suffered by the applicant
can be made, as such an order has been held to be beyond
power.
58. I order accordingly.

2001 WAIRC 02054
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WEDNESDAY, 14 FEBRUARY 2001
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CITATION NO. 2001 WAIRC 02054
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application granted. Order issued.
Mr D Howlett of counsel
Mr A Randles of counsel

_______________________________________________________________________________

Order.
HAVING heard Mr D Howlett of counsel on behalf of the
applicant and Mr A Randles of counsel on behalf of the
respondent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby—
1. Declares that Mr W Hull was harshly, oppressively
and unfairly dismissed from his employment by the
respondent on or about 27 March 1998.
2. Orders that the respondent within 21 days of the date
hereof shall reinstate Mr Hull in its employment, as
a truck driver, as if the contract of employment had
not been terminated on 27 March 1998.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.
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2001 WAIRC 02028
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Result
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Contractual benefits claim granted
Mr D S Hulme on his own behalf
No appearance

_______________________________________________________________________________

Order.
WHEREAS this is an application pursuant to section
29(1)(b)(ii) of the Industrial Relations Act 1979; and
WHEREAS on 16 November 2000 the Commission convened a conference for the purpose of conciliating between
the parties and in the absence of the respondent the matter
was referred to hearing; and
WHEREAS the parties were duly advised that the matter
was listed for hearing on 19 January 2001; and
WHEREAS there was no appearance by the respondent at
the hearing; and
WHEREAS the Commission having heard the applicant
finds that the amounts as claimed are owed;
NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
THAT the sum of $2,018.33 be paid to Darren Hulme
within 7 days by the respondent.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
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1.

Reasons for Decision.
At all material times the applicant was employed by the
respondent as an internal auditor. The period of the
applicant’s employment with the respondent was from
on or about 3 March 1981 to on or about 30 June 2000.
By this application pursuant to s 29(1)(b)(ii) of the
Industrial Relations Act 1979 (“the Act”), the applicant
claims the sum of $17,273.72 by way of an alleged denied
contractual benefit in the form of superannuation
contributions from the respondent.

2.
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The respondent denied the applicant’s claim and said that
he had been paid by it all of the entitlements due to him
under his contract of employment.

Evidence
3. The facts of this matter are relatively straightforward and
may be summarised as follows. Following the
commencement of his employment with the respondent,
the applicant became a member of the Aherns
Superannuation Fund (“the Fund”) in or about July 1982.
The applicant’s application for membership of and an
explanatory book for the Fund were tendered as exhibits
A2 and A3. The applicant testified that at this time the
respondent made a contribution into the Fund of 10%
per annum with the applicant contributing 5% per annum.
In 1985, because of changes in relation to the effect of
fringe benefits tax on expense allowances, the respondent
increased its contribution to the Fund to 15% and the
applicant was no longer required to make a contribution.
From this point on, the scheme was non-contributory as
far as the applicant was concerned.
4. By a memorandum of December 1987 (exhibit A5) the
respondent agreed to pay two additional amounts of 1.5%
of salary into the Fund from 1 December 1987, with a
further additional 1.5% contribution from 1 October 1988,
leading to a total additional contribution of 3% from this
time. The respondent stated this at this time, in exhibit
A5, to reflect recognition by it of the “occupational
superannuation scheme” which was introduced on 1
October 1997 for all staff not then in receipt of
superannuation contributions. Exhibit A5 noted that the
additional 3% contribution into the applicant’s staff
superannuation arrangements in the Fund, were subject
to preservation until retirement or at least the age of 55.
5. The applicant testified that the respondent’s contribution
of 18% to the Fund was maintained to the termination of
his employment on 30 June 2000. A bundle of executive
remuneration advices were tendered as exhibit A6
covering the period November 1993 through to November
1995, and which refer to, as “special notes”, that the
respondent’s contribution to the Fund in respect of the
applicant as being 18% of the applicant’s salary, at least
as at 1 July 1995, in respect of the November 1995
remuneration advice. No other remuneration advices were
before the Commission in evidence.
6. Also tendered through the applicant, were bundles of what
were purportedly superannuation contribution statements,
covering the period July 1993 to April 2000, apparently
prepared by Sedgwick Noble Lowndes Ltd for the
respondent, in respect of the Fund.
7. Other evidence was tendered by the applicant by way of
various items of correspondence between him and the
respondent, commencing in about November 1997
(exhibit A9), to the effect that the applicant was concerned
that the respondent had apparently chosen to absorb the
“superannuation guarantee charge” contribution arising
under the Superannuation Guarantee Administration Act
1992 (Cth) (“the SGA Act”). The applicant complained
to the respondent that he was concerned that his company
contribution to his superannuation account had been
apparently “capped” at 18% and that no “increases” under
the SGA Act had been credited to his account. In exhibit
A9 letter, the applicant summarised his position in the
final paragraph as follows—
“To sum up from my review of the documents that I
have kept pertaining to my employment since 3
March 1981 I am of the opinion that based upon my
contract of employment linked with my entry into
the senior Aherns Superannuation Fund that my
member credit is currently understated by
$13,212.26 (refer to spreadsheet attached) as a result of SGC increases not being credited to my
account…”
8. The applicant also gave evidence that he understood that
superannuation guarantee charge contributions under the
SGA Act were required to be paid in addition to other
contributions made by the respondent.
9. I find accordingly.
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Conclusions
10. At the close of the evidence lead by the applicant, counsel
for the respondent moved the Commission for an order
that the applicant’s claim be dismissed pursuant to s 27(1)
of the Act. In effect, the respondent put a “no case”
submission to the Commission. It was submitted that the
evidence established that the applicant had as an
entitlement under his contract of employment a benefit
in the form of superannuation contributions in the amount
of 18% of his salary. That the applicant had on his own
admission, received in total over his employment such a
contribution and in effect, the applicant was claiming that
he should be paid an additional amount representing the
respondent’s obligation under the SGA Act, in relation
to which there was no jurisdiction in the Commission to
award. Alternatively, the applicant was claiming an
amount in excess of the agreed sum under his contract,
with no evidence to support it.
11. Furthermore and in any event, the respondent submitted
there was no evidence before the Commission as to the
payments actually made by the respondent to the
applicant, to enable the Commission to make any positive
findings of fact as to entitlements already received by the
applicant, to found any further findings as to entitlements
alleged to have been denied.
Conclusions on “No Case” Submission
12. In my view, for the following reasons the respondent’s
submissions should be upheld.
13. Accepting that the applicant has established the
superannuation contributions allegedly made of his behalf
to the Fund, and it appears that the respondent has, by
para 2 of its amended notice of answer and counter
proposal, admitted that such contributions were made on
his behalf, then it is clear that in the final analysis the
applicant has received his contractual entitlement of 18%
of his income over the relevant claim period. There was
no evidence that there was at any time, an agreement
between the applicant and the respondent to vary the terms
of his contract of employment, to increase his
superannuation contributions above 18%. In effect the
applicant, despite the denials of this by his industrial
agent, was claiming the employer contribution under the
SGA Act, which is a course beyond the Commission’s
jurisdiction: Keane v Lombar Pty Ltd (1998) 78 WAIG
810; Thompson v Gregmaun Farms Pty Ltd (2000) 80
WAIG 1733. This is supported by the correspondence
from the applicant to the respondent, which, in effect,
complained that those employees who were receiving the
benefit of superannuation contributions under the SGA
Act since about July 1992, were better off than the
applicant, because he had not received those same
contributions, in addition to what he was entitled to under
his contract of employment with the respondent.
Furthermore, in all the circumstances of the case, there
would be no basis to imply such a term into the applicant’s
contract, in relation to additional employer contributions.
14. I note also, that some of the documents before the
Commission reflect that the Fund manager has appeared
to have expressed in separate amounts, the apparent
superannuation guarantee charge amount, and another
amount, totalling 18% of the applicant’s salary throughout
the material times. This is a matter of the manner of
expression by the Fund Manager of contributions in the
Fund and not evidence of how the contributions were
made by the respondent. Furthermore, I note the
provisions of s 23(3) of the SGA Act, permitting an
employer to effectively absorb the superannuation
guarantee charge contribution, into superannuation
contributions made by an employer under existing
superannuation arrangements. In such cases, effectively,
no superannuation charge contribution is payable as long
as the employer contribution to superannuation is in
excess of the minimum contribution rate.
15. The statutory regime under the SGA Act, provides for a
minimum level of superannuation support by employers
to employees, and was designed to underpin arrangements
then in existence, by way of minimum award
contributions, to complying superannuation funds. This
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was made clear in the second reading speech of the then
Commonwealth Treasurer, when introducing the SGA
Bill into the House of Representatives in 1992. There
was no statutory obligation on an employer to do more
than this and it was clear in the Treasurer’s second reading
speech, and indeed the plain words of the statute, that it
was not the intention of the legislature to increase
superannuation support for those employees already in
receipt of more than the minimum prescribed level.
16. For all of these reasons I would dismiss the applicant’s
claim and I so order.
2001 WAIRC 01963
WESTERN AUSTRALIAN
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Result
Representation
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Application dismissed.
Mr D Clarke as agent
Mr A Lucev of counsel and with him Mr
D Fletcher of counsel

_______________________________________________________________________________

Order.
HAVING heard Mr D Clarke as agent on behalf of the applicant and Mr A Lucev of counsel and with him Mr D Fletcher
of counsel on behalf of the respondent the Commission, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.
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Result
Representation
Applicant
Respondent

Finding that termination at this time
would be unfair
Mr J Rosales-Castaneda, of Counsel
Mr D Jones

_______________________________________________________________________________

1

Reasons for Decision.
This is an application made pursuant to section 44 of the
Industrial Relations Act, 1979 (the Act). The matter came
on for conference on 21 December 2000 and the dispute
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not having been resolved in conciliation was referred for
hearing and determination.
The terms of the memorandum of matters for hearing
and determination are—
“The respondent has made a decision to terminate
the employment of Derek Mitchell on 3 January 2001
unless an alternate position is found. The respondent has now given an undertaking not to effect any
termination of employment prior to the hearing of
the matter on 15 January 2001. The applicant claims
in all the circumstances that any termination would
be unfair. The applicant seeks an order preventing a
termination taking place.
The respondent opposes the claims”.
The application relates to Mr Derek Keith Mitchell who
was a union delegate at the Burswood Resort, and is in
fact president of the Burswood Resort Union of
Employees (BRUE), ie the section of the applicant union
which represents members employed by the respondent.
The union alleges that at a meeting on 13 December 2000,
Mr Mitchell was advised by the company that his services
would be terminated on 10 January 2001 unless he could
find an alternate suitable position prior to that date. Mr
Mitchell had applied for leave over the Christmas period
and on advice from the union requested that this leave be
cancelled. The union says that upon this request the
company cancelled the leave but, according to the union’s
claim, brought forward the date for termination to 3
January 2001.
The respondent agrees with the dates but says that no
decision to terminate Mr Mitchell has been taken. They
say that there was to be a meeting on 10 January 2001,
the date later revised to 3 January 2001, to review Mr
Mitchell’s employment situation in light of whether
alternative positions had been found. They say the
application and Commission proceedings intervened in
this process.
It is common ground that Mr Mitchell was employed as
an Environmental Services Attendant in late 1994. He
was first employed as a casual and then on a permanent
basis. His duties were general cleaning duties in the casino
area. In June of 1995 he suffered an accident, injured his
knee and was consequently off work for a period. On
return to work he was placed on alternative duties as part
of the rehabilitation program. It is common ground that
Mr Mitchell has not been able to perform fully as an
Environmental Services Attendant doing cleaning duties
since that time. This is not to say that Mr Mitchell has
not performed some cleaning duties at times. Mr Mitchell
suffered a further injury on 22 May 2000 and a recurrence
of that second injury in November 2000.
Following the conference of 21 December 2000 the
respondent agreed to continue the employment of Mr
Mitchell until the conclusion of hearing on 16 January
2001. As that matter had to be adjourned part heard, the
respondent agreed on subsequent occasions to continue
the employment of Mr Mitchell until 2 February 2001, ie
the date of this decision.
The union claims that the termination of Mr Mitchell
would be unfair, harsh or oppressive as
1. the action of the company is taken substantially
because Mr Mitchell is president of BRUE and is
being discriminated against;
2. a decision to terminate Mr Mitchell would be contrary to the Workers Compensation Act, as the
injury suffered by Mr Mitchell in May 2000 is a
new injury and the employer is not entitled
pursuant to s.84AA of that Act to terminate Mr
Mitchell within 12 months from the date of
injury;
3. the termination of Mr Mitchell would be contrary
to s.41 of the Minimum Conditions of Employment Act as the union was not consulted during
the process of gathering all the information necessary to decide on the termination of Mr
Mitchell;
4. the termination would be contrary to clause 34
of the Burswood International Resort Casino
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Employees Industrial Agreement 2000 in that the
union was not notified of the intended dismissal
of the union delegate; and
5. the process and planning for the termination of
Mr Mitchell was flawed in that it was not shared
with him, he was not trained to apply for other
positions nor did the company seek to find him
an alternative position and other factors.
8 The respondent’s claims that the union’s case substantially
relies on alleged discrimination of Mr Mitchell due to
his union involvement. The company disputes this and
claims that Mr Mitchell’s contracted position of
Environmental Services Attendant never changed from
the date of his engagement until now. At all times post
his injury in June 1995 he was on alternative duties to
encourage him back into suitable employment. The
respondent says that none of these duties were permanent.
The Respondent says that due to the arrival of a new CEO,
and constraints on budget, the managers were required
to review their operations. In doing so Mr Michael Carton,
the Manager Environmental Services requested the return
of Mr Mitchell to his department in July 1999 and
subsequently made changes to his operations which
impacted on Mr Mitchell’s duties. The respondent says
that following advice in November/ December 2000
confirming that Mr Mitchell could not again perform the
role of an Environmental Services Attendant, and given
the absence of full time duties for Mr Mitchell, Mr
Mitchell was advised on 13 December 2000 that his
services would be reviewed and may be terminated unless
he found an alternate position, either internally or
externally, prior to that date. The respondent says that no
final decision to terminate Mr Mitchell has been taken,
that a review of Mr Mitchell’s situation was to occur on 3
January 2001 and that the union will be advised when
the decision to terminate is taken.
9 Mr David Kelly, Assistant Secretary, Australian Liquor,
Hospitality and Miscellaneous Workers’ Union, Western
Australian Branch gave evidence regarding the history of
relations between the company and the union. Without
reciting the evidence in detail it goes to various actions by
the company to prevent representation or coverage by the
union of workers at Burswood Resort Casino. The union
outlined in exhibits through Mr Kelly various decisions of
the Commission and agreements reflecting the history
between the parties. Specifically Mr Kelly referred to a
dispute between the parties over the number and location of
delegates under the Enterprise Agreement to which they are
both parties. This matter came on before myself in
conference and subsequently the parties settled the issues
prior to hearing. They agreed to 12 delegates. These
delegates were recognised in August 2000 by the company
including an agreement on which work areas they were to
come from. Mr Kelly complained that the company did
things to the letter of the law and in his view extended the
letter of the law. He complained that the company treated
employees differently in terms of representation for those
under the Enterprise Agreement, as opposed to those under
Australian workplace agreements, and that employees were
often only allowed a support person rather than a
representative when problems arose.
10 Mr Kelly says that Mr Mitchell was known to be the
President of BRUE since the second half of 1999 and
was an active representative of the union in the
Environmental Services Area and helped members
generally. Mr Kelly says that Mr Mitchell told him of the
meeting of 13 December 2000 and advised him that the
company had said that they would terminate his
employment if he had not found another position by 10
January 2001. This was changed to 3 January 2001. He
says the company has not advised the union of this
meeting and referenced clause 34(3) of the enterprise
agreement whereby the company must advise the union
where there is to be dismissal of the delegate. He says
this clause is because there was always a feeling that a
delegate might be sacked because they are a delegate. He
says that Mr Paul Justice of the union wrote to the
company seeking clarification following the meeting of
13 December 2000 and received a reply saying that Mr

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

Mitchell was advised of all matters at the meeting. Mr
Kelly further complained that at the meeting of 8 January
2001, which was to execute mutual discovery, Mr Carton
who was Mr Mitchell’s Manager in Environmental
Services advised that there was no documentation
regarding the restructure of Environmental Services.
Under cross-examination Mr Kelly agreed that the
company conformed with the wording of the agreements
and had done nothing illegal but indicated that he believed
the company’s strategy was to limit the effectiveness of
delegates and had concluded that the Australian workplace
agreements were there to exclude union rights.
11 Ms Janine Freeman, an advocate for the union in the
workers compensation jurisdiction gave evidence that she
had been dealing with Mr Mitchell’s workers
compensation claim. She said he has two claims, one for
the original injury on 1 June 1995 and the second injury
on 22 May 2000. Both of these injuries have been covered
by the insurer. She says that Mr Mitchell has had four
surgical procedures on his knee and has taken time off
with each procedure. She made reference to a post-it note
on a workers compensation form which says “29/11/99
Rod, Derek was/is involved in current Industrial issues,
and there was a strike on Friday 26/11 Started at 09001600 Co-incidental!!!! PTO”. She said she considered
this to be the writing of Ann Alexander, the Manager of
Occupational, Health and Safety at the Casino. She says
that Mr Mitchell was ordered to attend the medical with
Dr Connaughton and during this medical further injured
his knee performing a squat test. Under cross-examination
she gave evidence that she considered that if Mr Mitchell
was supernumery then he should get workers
compensation payments.
12 Mr Mitchell gave evidence that he first injured his knee
in an accident on night shift in June 1995 when he was
taking out rubbish. Since that time he has done a variety
of duties including assisting the Training Officer Andrew
Lindsey. He had hoped that job would develop into
something more. He says he was asked by Ann Alexander
and Margaret Russell, Manager of Environmental
Services to assist in the Purchasing Office in November
1998 and was advised that there was a job coming up
permanently in that area and if he went to work there and
if he was capable, he had a good chance of getting it. He
says his duties were to relieve the purchasing officers of
more mundane duties in purchasing. He says in May 1999
he became a member of the union and at that stage was
working in the Purchasing Office. He was told
confidentially by Jeff Carter the second in charge of the
Purchasing Office in July 1999 that Jeanette Anderson,
the Manager, Purchasing, had told Mr Carter that she had
been instructed by Derek John, who had advice from Paul
Kennedy, the Human Resources Manager, that they
wanted Mr Mitchell out of the office as he was with the
union. He says he did not advise anyone of this as the
information was given to him in confidence. He says that
two days later Mike Carton called him to his office. Pam
Donald, the Rehabilitation Co-Ordinator was there and
he was asked to go back to Environmental Services to
assist the Supervisor, Syd Capper. He says he did not
want to go back to Environmental Services as it was a
made up position and he had a good chance of getting a
full time position in the Purchasing Office. He says he
accepted the position in Environmental Services because
it would be a full time permanent position and because
of Mr Carter’s comments. He says his duties on return to
Environmental Services were minor repairs, stocktaking
orders and general duties as requested. He says he was
not given a list of duties.
13 Mr Mitchell says that Mr Syd Capper changed jobs and
went to assist on the supervisors rotation. At this time Mr
Mitchell says that he was doing most of Mr Capper’s
work except for certain supervisory duties in the car park
and the budgeting. He said he asked for higher wages in
this role but his request was rejected. On 22 May 2000
Mr Mitchell says he had another accident in the operations
area and he took four weeks off as a result. On his return
to work he says some duties were removed from him and
were never returned.
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14 He says that in September 2000, Pam Donald asked if he
objected to speaking to Workfocus to assess his work
capacities. He says he was concerned by the request and
queried why he would need to provide a resume. He says
he also raised this query with Mr Carton and was advised
it would be in his best interest to go. He says he was also
advised by the union to go. He says he also raised his
concerns about matters arising from the Workfocus
assessment with Ann Alexander and she confirmed for
him that he had nothing to worry about. He says on 7
November 2000 he went to see Dr Connaughton, the
medical practitioner for the insurance company and during
that assessment he damaged his knee during a squat test.
He later saw Dr Tony Robinson and says that he was
advised by Dr Robinson that he could go back to work
for four hours a day.
15 On 12 December 2000 Mr Mitchell says that Mr Carton
contacted him and told him to be at work at 8am the next
day. This was later than his normal starting time. He says
he attended a meeting with Mr Carton, Ms Clare Ryan,
the Human Resources Officer and Ms Pam Donald. He
found out just before the meeting who was attending and
arranged for Mr Stuart Smith to come as his witness. At
that meeting he says he was told that he needed to find
another position within a month as due to medical advice
he could not again work as an Environmental Services
Attendant and if he did not find a position within that
time he would be terminated. He says that two positions
were offered to him at the meeting, neither of which were
suitable. Mr Mitchell says that the company knew for
some years that he could not return to his duties as
Environmental Services Attendant and that he was not
provided with training even though this was promised.
He agrees that job notices were sent to him whilst he was
being paid, but not at work, at the company’s request. He
further complains that on 23 December 2000 whilst in
the queue in the Canteen he was told by Ms Ryan that he
was not allowed to be there. He says this was preceded
by an incident on 5 December 2000 when Mr Carton
told him that he was not allowed to be in the Canteen.
Under cross-examination Mr Mitchell agreed that he had
always been paid the same rate of pay and had not received
a new badge since his initial badge on first engagement.
He says that the person who took over from him in
purchasing was on light duties and was promised a full
time job.
16 Mr Mitchell complained that his duties were being
restructured to diminish his responsibilities and that his
access to external telephone calls was cut off. He says he
believes that one of the main reasons for his alleged
removal is because he is a union delegate. He said that
the company did not stop him from doing his duties as a
delegate or as a support person. In relation to his
performance appraisals Mr Mitchell said that Jeanette
Anderson had advised Syd Capper regarding performance
appraisal comments in [Exhibit DMR 6]. Mr Mitchell
says that he is not adept with computers and was not
properly trained in computers.
17 The evidence of Mr Paul Justice, an organiser for the
union with responsibilities for the union at the Burswood
Resort, is that he has had to rely on delegates as he has
never been allowed to represent members properly. He
says that Mr Mitchell is a very effective delegate respected
by his peers and that the resort was notified that Mr
Mitchell was a delegate but not that he is President of
BRUE, although this was posted on notice boards. He
says he was not notified of the intention to dismiss Mr
Mitchell and said that Mr Mitchell told him of the events
of the meeting of 13 December 2000 following that
meeting. Mr Justice complained about the removal of
telephone access for Mr Mitchell but says that Mr Mitchell
has not been denied his role as a delegate by the company.
18 Mr Michael Carton gave evidence that he has been the
Environmental Services Manager at Burswood Resort
Casino since July 1999 and was previously Assistant
Manager of Environmental Services. He says he has
known Mr Mitchell for some time and has had a good
relationship with him. He says that he asked Mr Mitchell
to return to Environmental Services in July 1999 as he
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was concerned about his budget and wanted Mr Mitchell
to work for him again as he was paying for him. He says
that Mr Mitchell, since his first injury, has always been
on modified duties and more latterly in the Environmental
Services Area has been assisting various people including
Mr Carton, a trainer, leading hands and supervisors. Mr
Carton says that due to pressures from the CEO he had to
do a further review and restructuring of his area in mid
2000. He says he also reviewed all those people on
workers compensation and got advice from the medical
department. He says that now Mr Mitchell has only about
15 hours of required work per week. Mr Carton says that
he implemented restrictions on telephone use of two
telephone lines, including the one used by Mr Mitchell,
as he was concerned that he was over budget in this area.
Mr Carton says that he met with Pam Donald and Clare
Ryan on 17 August 2000 at which time he discussed the
abilities of Mr Mitchell to return to his duties. He says he
did not know at that time that Mr Mitchell could not return
to any cleaning duties and tried to get him to do some of
these duties. He says that he was always actively looking
for tasks for Mr Mitchell to perform to be fully engaged.
Mr Carton says it had come to the point where there were
no duties to be reallocated to Mr Mitchell and the job is
not there. He says he asked Mr Mitchell to leave the
canteen on 5 December 2000, after being approached by
Ms Ryan, as he believed he was on the premises
unlawfully and was using a meal voucher when not
entitled to. Under cross-examination Mr Carton agreed
that Mr Mitchell was not happy with the return to
Environmental Services and had wanted to stay in the
Purchasing Office. He agreed that at the meeting of 17
August 2000 that he had considered termination of Mr
Mitchell as a possibility but Mr Mitchell was not advised
at that stage. He says that until he was advised of Dr
Connaughton’s report, he was not aware that Mr Mitchell
could not do any cleaning duties at all. He confirmed that
Mr Mitchell was concerned about going to Workforce
and that he had reassured him about that.
19 Mr Ian Ellison, Health and Safety Manager gave evidence
that there was no time limit placed on rehabilitation in
Burswood and sometimes rehabilitation goes for as long
as it takes. He says he knew that Mr Mitchell was in the
Purchasing Office at one stage and that he assisted in that
area. He says that he knew Mr Mitchell was on light duties
for 4 ½ years and that this is a long time albeit the
philosophy is to provide meaningful work within the
capabilities of the employee.
20 Evidence was also given by Ms Pamela Donald who is
currently the Rehabilitation Co-ordinator at Burswood
Resort Casino. She says she did not have the case
management of Mr Mitchell, that was done by Ann
Alexander. She confirmed that the writing on the post-it
tab [Exhibit JF1(5)] was that of Ann Alexander. She says
she was not aware of any promises of permanency in the
Purchasing Office and the assistance in the Purchasing
Office is usually given to people who are in rehabilitation.
She says she did not believe that the jobs offered to Mr
Mitchell at the meeting of 13 December 2000 were ones
that were suitable for him. The evidence of Ms Jeanette
Anderson, the Purchasing Manager for Burswood was
that the duties which Mr Mitchell performed in her area
were modified duties assisting other staff within the area.
She says she had about 20 people through her area on
modified duties in recent years. There are currently two
employees on rehabilitation currently in her area. She
says that she is aware of a conversation with Mr Carter
regarding concerns of Mr Kennedy that Mr Mitchell had
access to confidential files particularly in relation to use
of legal assistance. She says that on the arrival of the new
CEO, she has had to seek to reduce cost and there has
been a job freeze imposed. She says there has been an
increasing level of computerisation of procedures in her
area.
21 The evidence of Ms Clare Ryan, the Human Resource
Officer at Burswood Resort Casino is that she had a
discussion with Mr Paul Kennedy and Ms Kathleen
Drimatis, Workplace Relations Officer regarding the
termination of Mr Mitchell in early December 2000. She
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says she advised Mr Carton on 5 December 2000 that
she thought that Mr Mitchell was unfit for work and so
could not use the facilities. She says again on 23
December 2000 she was in the queue by Mr Mitchell and
queried whether he was entitled to be there. She says she
did this in a quiet voice and did not tell him to leave. She
says that at the meeting of 17 August 2000 between
herself, Mr Carton, Ann Alexander and Pam Donald they
discussed workers compensation issues in general and
how various individuals may be managed. She says that
[Exhibit DK3.12] is an accurate record of the meeting.
She says that a follow up meeting on 4 September 2000
to assess progress with follow up actions, Mr Carton raised
problems with Mr Mitchell’s duties, namely that he had
difficulty finding duties for Mr Mitchell. She says there
are other people on workers compensation on modified
duties who are also being assessed currently.
22 This does not cover all of the evidence given. In particular
it does not cover all of the medical reports or the
recollections of the discussion of 13 December 2000.
However it is sufficient to elaborate on the versions of
the events which are said to have occurred. Additionally,
I would say of the evidence given that the credibility of
the numerous witnesses is not an issue for me in this
matter. I do not quibble or challenge the honesty of any
of the witnesses. I would though qualify this comment
by referring to Mr Carton, in the giving of evidence, as a
cautious witness in relation to his use of terminology,
namely that Mr Mitchell was always on ‘modified’ duties.
23 I will deal firstly with the claims of the union in respect
of breaches of clause 34 of the enterprise agreement and
s.41 of the Minimum Conditions of Employment Act 1993.
Clause 34—Union Delegates and Meetings at subclause
3 states:
“Prior to the intended dismissal of the Union delegate the Company shall notify the Union
accordingly of the reasons for such dismissal”.
It is clear from the evidence, that Mr Mitchell had the
firm view and, in my opinion, correct impression from
the meeting of 13 December 2000 that his employment
would be terminated firstly on 10 January 2001 and then
revised to 3 January 2001 should he not be successful in
gaining alternate employment prior to that date. I so find.
I say this because whilst it is clear that no final decision
to dismiss Mr Mitchell has been taken, it is also clear
that Mr Mitchell was to be dismissed on 3 January 2001
unless he found a suitable alternative position. The
company claims that no final decision had been taken to
dismiss Mr Mitchell and hence clause 34(3) is not relevant
and they are not in breach of any obligations pursuant to
that agreement. They say that there was to be a meeting
on 3 January 2001 to review Mr Mitchell’s status. What
is clear, in my view, is that the inevitable result if Mr
Mitchell did not find a position was that he would be
terminated. This was told to him on 13 December 2000
after being in various positions for several years. Mr
Mitchell quite rightly took the view that his employment
was very likely going to finish.
24 This point must be seen in conjunction with clause 39—
Resolution of Disputes in the agreement. I quote this
clause in full. It says—
“Any problem or dispute arising under the agreement during the currency of the agreement shall be
dealt with as follows—
(a) The matter should first be discussed between
the employee concerned and their immediate
Supervisor with the view to resolution of the
matter in question.
(b) If at this point the matter is not resolved to the
satisfaction of the employee concerned, the
matter shall be referred to a Human Resources
Officer or other appropriate officer of the Company for further investigation and discussion.
(c) If the matter should still not be settled, the
employee concerned shall be referred to the
Human Resources Manager for further discussion.
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(d) Should the employee concerned so desire, the
appropriate Union delegate may accompany
such employee and participate in any discussions or investigations prescribed in
sub-clauses (b) and (c) of this sub-clause. If
for any reason it is the intention of the Company to give an employee a written warning,
such employee shall have the right to have a
Union delegate present at such time as the
written warning is issued.
(e) If the matter is still not satisfactorily resolved,
it shall be formally submitted by the Secretary or other official of the Union to the
Company for consideration and resolution.
Provided that persons involved in the problem or dispute will confer among themselves
and make reasonable attempts to resolve problems or disputes before taking those matters
to the Western Australian Industrial Relations
Commission. Should the matter, after this, still
not be satisfactorily resolved, it may be referred to the Western Australian Industrial
Relations Commission.
(f) Until the matter is determined in accordance
with the above procedures, work shall continue normally. All parties to the agreement,
the Company, its officials, the Union and its
members will take all possible action to settle
any dispute within 7 days of notification of
the dispute to the Human Resources Manager.
(g) No party shall be prejudiced as to the final
settlement by continuance of work in accordance with this clause.”
In short the parties should seek to settle the matter prior
to it coming to the Western Australian Industrial Relations
Commission pursuant to clause 39. [Exhibits PJ2 and PJ3]
show that the union raised the issue of whether Mr
Mitchell could have been properly sent home with pay
and whether the employer needed to keep his position
open for 12 months. The respondent in response queried
the union’s suggestion of recourse to the Commission
and advised Mr Mitchell was given full details of his
options at the meeting of 13 December 2000. The
company provided no further advice to the union. In
summary, I do not consider the company complied with
clause 34(3) of the agreement in that they did not advise
the union albeit they had taken the view that they would
dismiss Mr Mitchell subject to certain conditions. At the
same time all that is required in clause 39—Resolution
of Disputes was not complied with prior to bringing the
matter to the Western Australian Industrial Relations
Commission. That is reasonable steps to confer and
resolve the matter were not taken prior to the application.
25 I have no further regard for either argument. There is
clearly a dispute between the parties as to whether it is
fair for Mr Mitchell in all the circumstances to be
terminated. The matter was urgent in that Mr Mitchell
expected to loose his job just after the new year and the
issue arose just prior to Christmas. This is a matter
properly referred for hearing and determination and Mr
Mitchell is still employed and has not received formal
notification of termination, albeit the employer could have
issued this at any time during the hearing.
26 Section 41 of the Minimum Conditions of Employment
Act 1993 states—
“41. Employee to be informed
(1) Where an employer has decided to —
(a) take action that is likely to have a significant effect on an employee; or
(b) make an employee redundant,
the employee is entitled to be informed
by the employer, as soon as reasonably
practicable after the decision has been
made, of the action or the redundancy,
as the case may be, and discuss with
the employer the matters mentioned in
subsection (2).
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(2) The matters to be discussed are —
(a) the likely effects of the action or the
redundancy in respect of the employee;
and
(b) measures that may be taken by the employee or the employer to avoid or
minimize a significant effect,
as the case requires.”
The respondent does not say that Mr Mitchell is to be
made redundant. The respondent says that Mr Mitchell
is to be terminated unless he finds suitable alternative
position, as he cannot fulfil the requirements of his
original contract as an Environmental Systems Attendant
due to his injury. It is clear that the employer received
further medical advice regarding Mr Mitchell’s recurrence
of injury in November 2000 and having decided to
terminate Mr Mitchell, subject to conditions, advised him
of this at the meeting of 13 December 2000. Likewise it
is clear that at that meeting they advised him of the actions
they would take regarding his alternate employment. The
actions were namely to provide him with copies of internal
vacancies as they arose. I find that the respondent has
complied with s.41 of the Minimum Conditions of
Employment Act 1993.
27 The applicant union brought forward considerable
evidence in relation to allegations that Mr Mitchell had
been discriminated against due to his position as President
of BRUE. They assert that if not for this he would not
have been chosen for termination. Mr Kelly’s evidence
of the history of relationship between the union and the
company stands for just that. By that I mean it is no more
or less than a backdrop to and recital of events in their
relationship. It does not go to how Mr Mitchell was
treated. The main complaint from Mr Kelly and Mr
Justice is that they consider that the company has a
strategy to limit the effectiveness of delegates. These
delegates are only allowed to be support persons or
observers in initial discussions with supervisors where
members are in dispute. Mr Kelly under crossexamination conceded that there is nothing illegal about
the company’s approach albeit he complained that they
operated to the letter of the law or in fact sought to extend
that. Of more relevance is that there was nothing in the
evidence of Mr Kelly or Mr Justice to sustain a complaint
of discrimination against Mr Mitchell above simply
suspicions that he may have been discriminated against.
28 The evidence of Mr Mitchell is that his suspicions of being
discriminated against due to his union activities stem from
a conversation he had with Jeff Carter in July 1999
whereby Mr Carter approached him and advised him
confidentially that Jeanette Anderson had told him that
she had been instructed by Derek Jones who had been
instructed by Paul Kennedy that they wanted Mr Mitchell
out of the Purchasing Office as he was an active union
member. This evidence of a conversation is not disputed
except that the interpretation by Ms Anderson is that the
concern related to access to confidential information
regarding legal expenses. Mr Mitchell says that two days
later Mr Carton approached him seeking his return to the
Environmental Services Area. Mr Mitchell complained
that his change of duties following his injury in May 2000
and the redirection of his calls were also evidence of him
being discriminated against and attempts to curtail his
union activities. In addition to this are the complaints
about his treatment in the canteen by Ms Ryan and Mr
Carton, and there is the issue of monitoring sheets of
delegate activities. Under cross-examination Mr Mitchell
said in response to the monitoring sheets as exhibited at
[DK3(10A-D)] that he had on many occasions taken up
matters with Mr Carton which were concerns of members.
Mr Carton’s evidence supports this. He conceded that he
was given messages if the union rang, this was following
the redirection of the phone calls and that he was able to
return these calls albeit in a more restricted manner. The
impression gained from this is that even though Mr
Mitchell’s activities were monitored as were the activities
of other delegates, his activities were not monitored fully
nor was he obstructed in his role as a union delegate. On
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all of the evidence given on behalf of the applicant union,
I do not find that Mr Mitchell was discriminated against
by virtue of his union membership or his role as a union
delegate. The applicant union has simply failed to sustain
this part of their case. The highest point of the evidence
comes to is one of suspicion and some insensitive
treatment of Mr Mitchell in the canteen, and this is to be
weighed against the concession by Mr Kelly, Mr Mitchell
and Mr Justice that Mr Mitchell was able to get on with
his business as a union delegate. The history of relations
between the company and the union has no specific
relevance to this matter other than the company has
opposed and not encouraged the involvement of the union.
Whilst the relations between the company and the union
are not harmonious, the evidence does not go so far as to
sustain an allegation of discrimination of Mr Mitchell
due to union activity. I will return to this issue of his
reduction in duties.
29 The next issue to address is whether by virtue of s.84AA
of the Workers Compensation Act 1981, the company is
restricted from terminating Mr Mitchell in any way. That
Act states:
“84AA. Employer to keep position available during worker’s incapacity
(1) Where a worker who has been incapacitated
by disability attains partial or total capacity
for work in the 12 months from the day the
worker becomes entitled to receive weekly
payments of compensation from the employer,
the employer shall provide to the worker—
a. the position the worker held immediately before that day if it is reasonably
practicable to provide that position to
the worker; or
b. if the position is not available, or if the
worker does not have the capacity to
work in that position, a position—
(i) for which the worker is qualified; and
(ii) that the worker is capable of
performing,
most comparable in status and pay to
the position mentioned in paragraph
(a).
Penalty: $5000.
(2) The requirement to provide a position mentioned in subsection (1)(a) or (b) does not
apply if the employer proves that the worker
was dismissed on the ground of serious or
wilful misconduct.
(3) Where, immediately before the day mentioned
in subsection (1), the worker was acting in, or
performing on a temporary basis the duties
of, the position mentioned in paragraph (a) of
that subsection, that subsection applies only
in respect of the position held by the worker
before taking the acting or temporary position.
(4) For the purpose of calculating the 12 months
mentioned in subsection (1), any period of
total capacity for work is not to be included.”
30 The company referred to two decisions of Beech C
(Raymond John Stockwin v Cable Sands Pty Ltd 77 WAIG
509 and Michael Geoffrey Pacey v Modular Masonry (WA)
Pty Ltd 78 WAIG 1421) to support their case. Beech C at
77 WAIG 509 states—
“Prior to the insertion of s84AA there was no statutory restriction on terminating the employment of
an employee who is absent from work on workers’
compensation. Termination of employment could
occur provided the relevant notice period was given
(HEIU v St George’s Hospital (1975) 55 WAIG
1053). Section 84AA makes it an offence to dismiss
an employee for the first 12 months while the employee is absent on workers’ compensation unless
the dismissal is for serious and wilful misconduct.
But in Mr Stockwin’s case he was not absent from
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work on workers’ compensation when he was dismissed. He had been certified fit for either partial or
full employment and was actually at work (although
not required to attend pending the company’s consideration of his action) when he was dismissed.
If indeed an employee absent on workers’ compensation is dismissed so that the employer, in breach
of s84AA, does not offer the employee his or her
previous job back upon attaining partial or total capacity for work in the 12 months from the day the
employee becomes entitled to receive weekly payments of compensation from the employer, the
breach renders the employer liable to a penalty under that Act. Although Mr Clohessy argued that
s84AA prevented Mr Stockwin’s dismissal from
happening that is not the case. As the High Court
recently observed, the fact that a statute prohibits
the doing of an act does not show that the act cannot
be done (per Latham CJ in Automatic Fire Sprinklers v Watson as cited with approval by Brennan
CJ, Dawson and Toohey JJ in Byrne v Australian
Airlines Ltd (1995) 69 ALJR 797 at 804). The question whether Mr Stockwin was dismissed on the 5th
March is thus a question of fact. A dismissal which
is in breach of the Workers’ Compensation and Rehabilitation Act 1981 may of itself also be unfair
although the fact of the breach will be simply one
factor to be taken into account in the overall circumstances (Newmont Australia v AWU (1988) 68 WAIG
677 at 679).”
I agree with these views. Section 84AA does not prevent
dismissal and cannot be read as simply excluding a
dismissal for misconduct for 12 months from the date of
injury
31 It is not disputed that Mr Mitchell sustained a second
injury in May 2000 to his knee. He suffered a recurrence
of the injury in November 2000. I do not seek to go
through all the medical evidence other than to say it is
clear and it is common ground between the parties that
Mr Mitchell is at least now incapable of fully returning
to his position as Environmental Services Attendant. It is
common ground that Mr Mitchell has at all times,
irrespective of the duties he has performed, been paid the
rate of pay for an Environmental Services Attendant. The
argument therefore relies on whether s.84AA applies so
as to obligate the employer to provide, within a 12 month
period, a position for which Mr Mitchell is qualified and
is capable of performing. The 12 months would effectively
date from the date of the second injury on 22 May 2000.
Exhibit JF1(8) is a record of proceedings and review for
Workcover Western Australia for 31 October 2000 and
references the finding of fresh disability for Mr Mitchell
on 22 May 2000. Mr Mitchell did return to full duties
after this injury. A position was kept available for him,
albeit modified duties, and he returned to it. The obligation
of the employer under s.84AA was satisfied at that stage.
32 Mr Mitchell’s evidence is that on two occasions he was
offered permanent employment. Firstly in November
1998 in the Purchasing Office assisting other purchasing
officers with their work, and secondly in July 1999 when
he moved back to the Environmental Services Area and
undertook work assisting Mr Syd Capper and then took
over a substantial part of the duties of Mr Capper. Mr
Mitchell gave evidence that he had hopes that an earlier
position in 1996 assisting the training officer in
Environmental Services Area might have developed into
something more. However, his evidence does not go to a
suggestion that he was offered a permanent position in
this area.
33 Mr Mitchell gave evidence that in November 1998 he
was approached by Ann Alexander the Rehabilitation Coordinator and Margaret Russell the then Manager of
Environmental Services and asked whether he wanted to
take up duties in the Purchasing Office. This is not
disputed. He says he was advised that there was a full
time vacancy coming up and that if he went to the
Purchasing Office and if he was capable he had a good
chance of getting a position permanently when it came
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up. This is not disputed. He says his duties were to relieve
the purchasing officers of the mundane aspects of their
duties. He says when he moved from that position back
to Environmental Services his duties were taken over by
another person by the name of Shelley. Again the evidence
of the respondent supports this, although the duties may
not be like for like. That is not the essential issue. The
issue is whether this was a permanent position and on the
weight of evidence for Ms Anderson and Ms Donald it
would seem to be a temporary position for rehabilitation
purposes. Indeed Mr Mitchell’s evidence when viewed
closely is that he hoped to get a permanent position, and
was told he would have a good chance of getting one that
was coming up. He was not promised a permanent
position and it did not come up. At least it has not been
finally filled on Ms Anderson’s evidence which I consider
plausible. I find that Mr Mitchell did not have a permanent
position in the Purchasing Office. This has relevance to
s.84AA(3).
There is no suggestion that Mr Mitchell would not have
continued in the Purchasing Office awaiting the
permanent position to be advertised and filled but for Mr
Carton’s budgetary inspired constraints. It is Ms
Anderson’s evidence that Shelley now has a good chance
of obtaining that position as she has been there for
sometime and she is good at computing. It is also clear
from the evidence that Mr Mitchell did a very good job
whilst in the Purchasing Office. On his own evidence he
is not particularly computer literate. I should add that I
was impressed with Mr Mitchell as a witness and the
impression gained from his own evidence, and that of
Mr Carton and the performance appraisal, is that he was
a keen and able worker within his capabilities.
The other claim Mr Mitchell makes is that he had a
permanent position on return to the Environmental
Services Area. The evidence of Mr Mitchell is that he
went to the Purchasing Office for an indefinite time with
the promise, I would characterise it as an aspiration or
hope, of getting the permanent job once advertised. The
fact is Mr Mitchell only left because Mr Carton asked
him to. This is common ground. I accept as the most
plausible case that Mr Carton wanted Mr Mitchell back
due to budgetary pressures. I do not find that Mr Mitchell
was given a permanent position in Environmental Services
on his return in July 1999. I find that the respondent has
not breached s.84AA of the Workers Compensation and
Rehabilitation Act 1981.
I do not doubt Mr Carton’s evidence that he had to
restructure the Environmental Services Area to gain more
efficiencies. This had an impact on Mr Mitchell’s duties.
I find that it is plausible and more likely that Mr Mitchell’s
duties were diminished due to a legitimate drive for
efficiency. As stated, I do not find that there has been
discrimination due to Mr Mitchell being a delegate, and I
do not consider that the evidence proves that his duties
have been cut because of this.
I do not challenge the employer’s right to run their
business efficiently and for Mr Carton as part of that
operation to restructure his department to gain additional
efficiencies. In so doing he has reduced the demand on
Mr Mitchell’s time. It is clear that Mr Mitchell is a good
and competent employee who has for more than 5 years
continued to be employed by the respondent albeit for
the majority of time on modified duties but also having
performed competently for the respondent during this
time. Having said this it is not clear to me why the
respondent having on their own evidence, accommodated
Mr Mitchell for more than 5 years in rehabilitation and
alternative duties that following further medical advice
in November 2000 they should then call him and on the
basis of this advice and give him one month to find an
alternative position. The respondent says that the line
needed to be drawn somewhere. It has been clear for many
years that Mr Mitchell was not going to be able to return
to normal duties as a cleaner. Mr Carton says this was
not clear to him until Dr Connaughton’s report but the
actions of the employer, the weight of evidence, and their
argument that he was always on modified duties speaks
against this. There is no real evidence of issue between

705

the parties in respect of that. The only real issue is that
his duties continue to diminish courtesy of restructuring
the employer sought to undertake. This occurred over a
number of months from May 2000.
38 One view is that section 84AA of the Workers
Compensation and Rehabilitation Act 1981 means Mr
Mitchell could reasonably be expected to be in
employment at least to 22 May 2001. I do not take this
view, in a strict legal sense. However, Mr Mitchell is 59
years of age and has given good service to the respondent
albeit within his capabilities due to his two injuries. He
was simply called in one day and given one month to
find himself an alternative position. The employer decided
in early December 2000 that termination was an option,
and I would say the most probable option. This is my
finding on the evidence. Mr Mitchell was to be on leave
and when he asked for his leave to be cancelled this was
reduced to approximately 3 weeks.
39

In accordance with the Industrial Relations Act 1979 I
am required to exercise my judgement according to equity,
good conscience and the substantial merits of the case
and I find it would be harsh and unfair, particularly given
the spirit of s.84AA, and in all the circumstances of the
history of rehabilitation for Mr Mitchell his age and his
good service, to so swiftly terminate Mr Mitchell’s
employment if he himself does not find an alternative
position. The respondent should engage in a fuller
exploration of options for Mr Mitchell and I recommend
that this take some months including appropriate training.

40 These are my findings and reasons in this matter. I intend
to invite the parties, once they have digested these, to
make submissions at hearing on the terms of the Order
which should issue in this dispute. This hearing will not
be listed for at least seven days from the date of this
decision to allow the parties to discuss what arrangements
may be able to be negotiated to accommodate Mr Mitchell
and to attempt to agree on the terms of an Order that may
issue. I strongly recommend that the parties use this time
wisely to seek to agree on the most productive use of Mr
Mitchell’s services.
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Representation
Applicant
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Mr J Rosales Castaneda of Counsel and
Mr D Kelly
Mr D Jones and Mr G Blyth

_______________________________________________________________________________

Order.
WHEREAS the matter came on for conference on 21
December 2000 at the conclusion of which the dispute could
not be resolved; and
WHEREAS following the hearing of the matter the
Commission issued reasons for decision and, having regard
for the reasons, requested the parties negotiate the most
productive use of Mr Mitchell’s services and the terms of an
order; and
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WHEREAS the parties have advised the Commission that
they have been unable to reach agreement on the issues; and
HAVING heard Mr J Rosales Castaneda of counsel and Mr
D Kelly on behalf of the applicant and Mr D Jones and Mr
G Blyth for the respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—
1. THAT the respondent allocate forthwith duties to
Mr Mitchell in the Environmental Services Area
compatible with his capabilities and skills.
2. THAT the respondent engage in a full exploration,
in consultation with Mr Mitchell, of options for his
employment with the respondent, including any appropriate training relevant to available positions with
the respondent, that are compatible with his capabilities and skills.
3. THAT in light of point 2 of the order, the respondent not terminate the employment of Mr Mitchell as
an Environmental Services Attendant prior to 3 calendar months from the date of this order, for reasons
to do with his inability for medical reasons to perform duties as an Environmental Services Attendant.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
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Result
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Application dismissed
5
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Reasons for Decision.
(Given extemporaneously at the conclusion of the
submissions, taken from the transcript as edited by the
Senior Commissioner)
1 The Applicant was employed by the Respondent from on
or about 18 March 1998 until 26 May 2000. Specifically,
he was employed as a facility manager for the strategic
buildings occupied by Telstra. I should interpose to say
that he was one of a number of persons employed by the
Respondent as part of what the Respondent chooses to
call the Telstra facility management alliance. Under that
arrangement, as is common ground, the Respondent had
a contract, in effect, to maintain most of the facilities, in
particular the buildings which Telstra used and occupied
throughout the nation. For his work the Applicant was
paid a salary of $61,000 per annum, at least at all material
times; he started on a somewhat lower salary, but it is not
relevant for these purposes. His employment was
terminated by the Respondent because of a restructure
carried out in or about April of last year which resulted
in three persons being removed from the manning levels
of the Respondent in this State. The Respondent
determined that it should introduce a flatter organisational
structure than had existed previously. The indications are
that the Respondent, if not losing money on the contract,
was barely making any money and it needed to improve
its efficiencies if it was to survive.
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The Applicant was dismissed at relatively short notice with
approximately 14 weeks pay. He complains that his dismissal
was unfair and he now seeks, by way of compensation, a
further three months salary, another $6,000 or thereabouts,
said to be for the loss of use of a company car which the
Respondent provided him, and approximately $3,000, he
says, for a bonus which was not paid to him. As I understand
it, he asserts that the dismissal was unfair because, he says,
the job which he was performing previously still exists and
is being performed by someone else who I understand him
to say is less qualified than he. He says that at all times he
was a competent employee, was never criticised, save and
except for a final appraisal conducted some months before
he was dismissed, which appraisal he says was not an
accurate appraisal of his performance and was carried out
improperly.
The Respondent for its part denies that the dismissal was
unfair. It asserts that the restructure was a bona fide
restructure carried out because the Respondent was
making little or no money out of its contract with Telstra.
It also asserts that the Applicant was spoken to
individually and told that, in effect, he was surplus to
requirements. The Respondent took steps to find
alternative employment for the Applicant, which
regrettably proved fruitless. It says, moreover, that in
deciding who was to be regarded as being surplus it
carried out an objective assessment based on a range of
requirements associated with a new organisation. The
Applicant was found to be one of the two lowest scorers
in that regard. Consequently, he was dismissed with five
and a half weeks pay in lieu of notice and eight and three
quarter weeks redundancy pay which the Respondent says
was fair and equitable in all the circumstances.
Fortunately there is minimal conflict of evidence adduced
in these proceedings. Of all the witnesses Mr Cassian
impressed me as being the most credible. Where his
evidence conflicts with that of the Applicant and others,
I prefer that of Mr Cassian. Where the evidence of the
Applicant conflicts with that of Mr Davis I prefer the
evidence of the Applicant. In that respect I am satisfied
and find that the second appraisal of which the Applicant
complains so much was carried out in the manner he
suggests rather than in the manner Mr Davis suggests.
The only other person to give evidence was Mr Underhill.
Nothing he had to say was, in the final analysis, relevant.
I am satisfied and find that the restructure which led to
the Applicant’s dismissal was indeed a bona fide
restructure, as the Respondent suggests. The unchallenged
evidence is that the Respondent was losing money, that
the contract was reviewed from time to time and that it
had a component requiring the Respondent to reduce the
costs to Telstra as time went by. I accept, as Mr Cassian
has said, that there was a need to be more cost-effective
and that it was necessary, at least in this State, for the
Respondent to take steps to reduce staff numbers in the
way he said. I accept also that the Applicant was rightly
included in that group. I am satisfied and find that in
selecting the staff who were to be dismissed as being
surplus the Respondent adopted objective criteria, which
criteria I am satisfied were applied objectively.
I unreservedly accept the evidence of Mr Cassian that he
went about the exercise without any preconceived ideas,
based on his own observations. I accept that he was in a
position to make reliable observations of the competing
employees notwithstanding the proposition put to him to
the contrary in cross-examination by the Applicant.
Although the appraisal made by Mr Davis, that is to say
the second appraisal of which the Applicant complains,
was taken into account, Mr Cassian left me with the
impression that that was but one factor to be taken into
account, and that by no means was it the principal factor.
He left me with the impression that he knew enough of
the needs of the Respondent and of the Applicant’s
capabilities to make an accurate assessment himself. The
Respondent might be criticised for not having discussed
its assessment with the Applicant, but I accept Mr
Cassian’s evidence that, even if that had occurred, it would
not have made any difference.
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I am far from convinced that the dismissal was unfair.
Once the Respondent had decided to terminate the
Applicant’s employment, it discussed the matter with him.
The Respondent, through Mr Cassian, spoke to the
Applicant individually, gave him the opportunity to
continue in employment for a short time, and indeed
helped him to attempt to obtain alternative employment.
As well as that, the Applicant, in my view, was given an
adequate redundancy payment. He was given what is in
effect a payment equivalent to four weeks pay for each
year of service. It is clear that he was given also his
contractual entitlement as to notice.
8 As I indicated to the Applicant, even if it were the case
that I was satisfied that the dismissal was unfair, I would
be far from convinced that he has suffered any loss. During
the period of notice or shortly thereafter he obtained an
alternative job, albeit at a lower rate of remuneration. The
redundancy payment made to him effectively underwrites
the loss of that reduced income, at least for approximately
10 months. In the circumstances it is difficult to see what
loss he has sustained. In this respect, this case has some
likeness with The Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of Workers —
Western Australian Branch v. Goldfields Contractors Pty
Ltd (2000) 80 WAIG 5346, although I hasten to say that
each case should be decided on its own merits.
9 I feel bound to say to the Applicant that his assertion that
people are entitled to six months pay when made
redundant is not the law. The six months pay is the limit
on compensation that may be awarded as relief for an
unfair dismissal, and in any event it is a maximum, not a
minimum, as he seeks to imply.
10 So far as the Applicant’s claim for loss of a company car
is concerned, that is taken into account by reason of the
fact that his salary package at all material times inclusive
of the car was $61,000. His notice payment and his
redundancy payment were paid at that rate. Insofar as he
claims that his wife might have been inconvenienced
because of the need to purchase a car, the law is clear that
in a case such as this it is the Applicant’s loss, not his
spouse’s loss, which is material. Finally, the Applicant’s
claim for a bonus, although in fairness not advanced
vigorously by him, must fail because the evidence is that
there was in fact no such bonus in place.
11 In my view the application should be dismissed, in short
because I am far from convinced that the dismissal was
unfair. If it was unfair, which is not the case, there would
in any event be no loss.
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5

Reasons for Decision.
The applicant claims that she was harshly, oppressively
or unfairly dismissed from her employment with the
respondent by way of, what she has described as, a
constructive dismissal.
The respondent says that it was not the applicant’s
employer, rather her employer was Vista Investments Pty
Ltd (“Vista”). In any event, the respondent says that the
applicant was not dismissed, either constructively or
otherwise.
The evidence regarding the identity of the applicant’s
employer is conflicting. From that evidence it appears
that the original dealings for the applicant’s engagement
in September 1998 were by the respondent (Exhibits 3,
22 and 23). The respondent says that those references to
the respondent being the employer were either in error or
were not written by the respondent and therefore cannot
be relied upon. By letter dated 25 February 1999, the
applicant’s manager, Mr Anthony Michael Murphy
(“Tony Murphy”) recorded that the applicant had been
employed by the respondent, however Mr Murphy says
that this was in error. Mr Wayne Teo has given evidence
that initially the applicant’s employer was the respondent.
There is other evidence to the contrary, being that the
applicant was employed by Vista, and her group
certificates for the two years of her employment (Exhibit
15), letters regarding pay rises (Exhibits 16 and 17) and
her employment declaration (Exhibit 14) all indicate this.
The applicant was employed as Assistant Property
Manager/Receptionist at the Colonnade Shopping Centre
(“the Centre”). The Business Names Extract from the
Ministry of Fair Trading records that the Colonnade
Shopping Centre Management is a business name of the
respondent, and the nature of the business for that business
name is “Centre Management of Shopping Centre”. Yet
other evidence indicates that the Centre’s Property
Manager, Tony Murphy, who commenced employment
around the same time as the applicant was always
employed by Vista.
On the balance of probabilities, I find that the applicant’s
employer was more likely to have been Vista than the
respondent. Her group certificates and some
correspondence addressed to her confirm this. There was
sufficient opportunity for the applicant to have been aware
of the name of her employer for some time prior to the
hearing of this matter through those documents provided
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to her by the respondent in the course of her employment.
The Notice of Answer and Counter Proposal filed by the
respondent on 9 August 2000 identified the issue. There
was no application to amend the name of the respondent
to include Vista Investments Pty Ltd. Accordingly, the
application ought be dismissed on the grounds of the
respondent not being the employer. If I am wrong in this
then the merits of the matter need to be considered.
6 The Commission has heard evidence from: the applicant;
Julian Bennett Stawell, the applicant’s current employer;
Chiang Howe Wayne Teo, (“Wayne Teo”) a director of
the respondent and of Vista and who appears to be the
Chief Executive of the Centre’s operations; Anthony
Michael Murphy, the Centre Manager; Kevin Chiang Jin
Teo, who oversees the accounting and legal matters for
the business; Sarah Michelle Black, the Centre’s
receptionist; Helen Louise Rae, who is responsible for
the Centre’s marketing and is also the personnel assistant
to Wayne Teo; and David Francis Spencer, a security
consultant who provides security services to the “Teo
group”.
7 The applicant claims that the conduct of Wayne Teo
towards her over a period of time was such that it became
intolerable for her to continue to work in her job.
Accordingly, she advised Tony Murphy of her intention
to resign, and following discussion with him and with
Wayne Teo, completed certain tasks over a period of 4
days or so and then left on Saturday, 1 July 2000.
8 There is very little dispute as to the facts surrounding
this case, although there is some dispute as to the context
of particular comments and conversations. The real issue
is whether Wayne Teo’s conduct towards the applicant
was such as to constitute a fundamental breach of the
contract of employment or to evince an intention no longer
to be bound by the contract of employment such as to
warrant the applicant accepting that breach and
terminating the employment. This issue then revolves
around Wayne Teo’s conduct towards the applicant, the
reasonableness or otherwise of that conduct in the context
of the employment relationship, and the applicant’s
response to that conduct and whether this amounts to a
dismissal.
9 A number of instances of this allegedly unreasonable
behaviour were cited by the applicant. The applicant says
that on at least one unidentified occasion, Wayne Teo told
her that she “looked like shit”. Mr Teo, however, does
not recall saying this.
10 Another instance cited by the applicant occurred around
March/April 2000. The applicant had initiated the
production and distribution of a newsletter as a means of
improving communication and good will within the
Centre. She has given evidence that there was a culture
of gossip within the Centre and that she hoped to
overcome some of this by improving communication. (It
will also be noted later that part of the applicant’s concerns
relate to the effect of her employer’s actions on her by
reference to gossip which caused her considerable
distress). In any event, the applicant was responsible for
the content and presentation of a newsletter. The document
was then reviewed by Tony Murphy and subsequently by
Wayne Teo who approved the publication of the
newsletter. The first issue was then distributed. In a staff
meeting held in the boardroom, the next issue of the
newsletter was discussed. Wayne Teo made a comment
that the last issue had been “fucked”, and “was shit”, so
why not do a second one. His comments appear to have
been viewed by others in the meeting, except the
applicant, as jovial, joking and facetious, particularly
bearing in mind that the first newsletter had been approved
by him, and that he was giving approval for the second
newsletter to proceed. The evidence is that the applicant
did not hear the comment that it “was shit” and another
member of staff called it out to her, repeating the comment.
Some in the meeting actually laughed or smiled at Wayne
Teo’s comments. The applicant became upset and left the
office and went home. She telephoned Kevin Teo and
told him of her distress and of her intention not to return.
Her memory of this conversation is not entirely clear but
she acknowledges, as does Kevin Teo, that the discussion
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continued for a period of time. She indicated an intention
not to return and he encouraged her to return to work.
They talked for some time and she returned to work. She
then went to Kevin Teo’s office and they had further
discussions about the matter. During these discussions
Kevin Teo explained to the applicant that his brother had
an unusual sense of humour and that the sense of humour
had taken him some time to get used to himself, and that
he had previously been hurt by comments that his brother
had made. He told the applicant that Wayne Teo actually
valued her work and urged her to ignore the comments.
He suggested that he speak to Wayne about it and she
said no, to leave it. He also said to her that if ever she was
upset again by anything Wayne said then she was to come
to him and he would speak to Wayne, however, as she
got to know him, she would see that he was a really nice
guy.
Wayne Teo gave evidence that when he made the
comments relating to the newsletter, which offended the
applicant, he had been joking. They were made in a
lighthearted manner. At the time he was not aware that
the applicant was offended and in cross-examination said
“I do apologise”.
The applicant says that she was also hurt by comments
made to her at Sarah Black’s birthday party. The party
was fancy dress and the guests were expected to dress as
something beginning with the letter C. The applicant
dressed as a corpse. She says that Wayne Teo told her
that she looked better than she did at work and that she
should dress like that for work. She says that during the
course of the evening when there was work related
conversation, he ridiculed her suggestions as to potential
tenants and was having a dig about her leaving the office
after the incident regarding the newsletter.
Wayne Teo does not recall making the latter comments
but says that he made jovial conversation with other partygoers regarding their costumes, and acknowledges saying
to the applicant that she looked good and should dress
like that at work.
A further incident arose in May 2000 when the applicant,
with a group of others associated with her employer,
attended Fashion Week in Sydney. Her invitation to
participate had been extended by Wayne Teo during the
previous staff Christmas party when he had thanked her
for her efforts during the year, as well as thanking other
members of staff, and said that as recognition or reward
for her good work she was invited to join the group for
the Fashion Week trip.
The group on the trip was made up of Wayne Teo, Kevin
Teo, another member of staff, Helen Rae, and the Retail
Manager of one of the retail shops which the employer
operates within the Centre, John-Alex Tanner. In addition
David Spencer, the group’s security advisor, also attended.
There was evidence of a security briefing provided to
those attending to advise them of expectations regarding
their conduct; that they were to act in accordance with
any directions which might be given by the security
personnel; reiterating that the purpose of the trip was
essentially a business one; that they should keep any
alcohol drinking in check, and that the use of narcotics
was prohibited. They were reminded that they were there
in a work capacity as representatives of the Teo group
and were to behave accordingly. The applicant gave
evidence of being uncomfortable about going on this trip
and of not wanting to go for a variety of reasons. She
feared that if she refused, she would offend Wayne and
he would step up his nastiness towards her so she attended.
There was evidence that the members of the party arrived
in Sydney at various times. The applicant was collected
from the Ritz Carlton Hotel where the group was staying
and taken to Fox Studios where the Fashion Week event
was being held. The applicant was collected by David
Spencer who gave evidence that during the trip to the
Fox Studios, the applicant indicated to him that she would
be resigning in the near future and that it was pointless
her being there. He asked her how she would go for money
and she said that she had paid a surplus amount into her
home loan and would be ok for some time.
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17 One evening, as part of the business trip, the group went
to dinner and then to a nightclub. The group was
accompanied by David Spencer and another security
person from Sydney. During the evening, Wayne Teo was
making business contacts. There is evidence of security
concerns being raised by the two security personnel.
David Spencer gave evidence about being concerned
about some men the applicant was talking to. He urged
Wayne Teo to either move the group into a private booth
or to leave the nightclub. Wayne Teo decided that they
should leave. The applicant acknowledges that she was
tipsy but not drunk. Evidence suggests that on two
occasions Helen Rae was asked to ask her to come back
into the group because they were leaving but in the end
because of her failure to comply, David Spencer had to
take action. The applicant described herself as almost
being dragged away. On the way out David Spencer spoke
sharply to her. He says that she was asking why they had
to leave. According to the applicant he said to her “if I
fucking tell you we are leaving, we are leaving”. She was
offended by this.
18 During the evening at the nightclub, another more serious
incident occurred. At one point David Spencer noticed
that Helen Rae and John-Alex Tanner were not visible to
him and he asked the applicant if she would go into the
female toilets and check if they were there. She says that
she went in and found the two of them very happy and
giggly and jumping about. They told her that they had
taken speed and asked if she wanted any. The applicant
declined and reported the matter to David Spencer and
then to Kevin Teo.
19 When the group, minus Rae and Tanner, arrived back at
their hotel, Wayne Teo had been told of the report that
the two had been engaged in taking drugs and he spoke
to Kevin Teo about the matter. They agreed that drug
taking in those circumstances might warrant instant
dismissal and Kevin Teo left the matter to Wayne. The
two employees concerned had not returned from the
nightclub and Wayne Teo requested that David Spencer
return to the night club and direct them to see him. The
two saw him separately. It is clear that he gave them each
a lengthy and serious counselling, warning that the
conduct was totally unacceptable and could jeopardise
the company’s image. He told them that any future such
incident would see them sacked. They appear to have
apologised and undertaken to conduct themselves
appropriately in the future. The applicant appears
disgruntled that Wayne Teo did not dismiss Helen Rae
and John-Alex Tanner in Sydney, or did not issue them
with a formal written warning.
20 The next morning the applicant telephoned Wayne Teo
in his room and advised him that she wanted to leave and
go back to Perth. He went to her room and the two of
them had a very lengthy discussion, such that the group
missed the flight to Melbourne. The applicant advised
Wayne Teo that she was very upset, that she could not
take the nasty treatment which she was receiving from
Helen Rae and John-Alex Tanner, that she wanted to go
home and that she did not care if it meant that she left her
employment. He said to her that he would speak to the
two concerned. There is some question as to whether he
advised her that she should not have told Kevin Teo and
David Spencer about the drug taking or whether he was
suggesting to her that as it was his group and that she
should have come to him first. In any event, he urged her
to come to Melbourne with the rest of the group and see
if things could be improved. There is dispute as to whether
he said that Kevin had wanted the two sacked or that
Kevin had approved of sacking if that was what Wayne
decided in his handling of the matter.
21 During the conversation, the applicant and Wayne Teo
discussed difficulties which the applicant believed she
was having because Helen Rae was giving her a hard
time in the office and he said that she did it to all of them.
She told him that she wanted the trip to be over and was
happy to walk away from the job. He asked her if she
was happy with her job and she said that she had been
enjoying it but was not now. She said that she was looking
for a bit of a challenge and wanted to get into the leasing
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side of things. He advised her that she was a valuable
member of the team, that he wanted her to go to
Melbourne with the rest of the group and said that if she
was still unhappy in Melbourne, that she could go then,
but he urged her to see how things turned out in
Melbourne.
The applicant complains that once in Melbourne she was
left straggling behind while Helen Rae and John-Alex
Tanner were together and that David Spencer and Wayne
Teo were together. This is contrary to other evidence,
particularly of David Spencer, who says that it appeared
quite natural for Rae and Tanner to spend time together
however, he had the impression that the applicant was
accompanying Wayne Teo and that they went to the same
shops together, and that as security consultant to Mr Teo,
he was, of course, there to accompany Wayne Teo.
There is also evidence that the party went to the Crown
Casino to look at the retail operations amongst other
things, and at some time the applicant and Tanner spent
some time together looking at shops.
While in Melbourne, the party went to dinner with a group
of business associates and after the dinner, the applicant
thanked Wayne Teo for convincing her to go to
Melbourne.
On the Tuesday night in Melbourne, Wayne Teo gave
each of the members of the group a gift in recognition of
them working as a team again. The applicant was included
in this.
The applicant claims that on that night she was invited to
Wayne’s room with the other members of the group and
as she walked up the hallway, she could hear voices from
Wayne’s room. She believes that it was David Spencer
who said “God, she is hard work” and others laughing.
She said that she knocked on the open door and that they
could see that she was stunned and asked if she was sick.
It was at this gathering that the members of the group
were given the gifts by Mr Teo. The applicant says that
this was too little too late. As scheduled, the applicant
returned to Perth the next day.
The applicant claims that when she returned to Perth, she
was subject to gossip and labelled as a “dobber” by tenants
at the Centre because of her telling her employer about
the two employees engaging in drug use. She says that
the Centre was very prone to the circulation of gossip.
She is critical of Wayne Teo for disclosing that it was she
who informed on the other two. She says that from the
time she returned from Melbourne, life at work became
intolerable because of the attitude displayed towards her
by others, in particular the tenants. She is also critical of
Wayne Teo in those weeks because she said that he raised
the subject of other peoples’ drug use and she did not
want to hear any more about it.
The applicant says that she had had a cold for some
considerable time before she went to Sydney and
Melbourne and although it seemed to have improved by
the time she went on the trip, it returned once she got
back to work.
The applicant says that as the situation had become
intolerable for her, on the Tuesday or the Wednesday of
the last week of her employment, being around the 27 or
28 June 2000, she indicated to Tony Murphy her intention
to resign. He spent some time talking with her and urging
her not to leave, to take some annual leave and think about
the situation, or alternatively to stay until he could take
some much needed leave and find a replacement for her.
He was of the view that at some point she agreed to remain
in the short term but changed her mind. Kevin Teo also
attempted to convince the applicant to remain in
employment with her employer. Although Kevin Teo does
not recall the conversation, the applicant says that he also
asked her not to leave. He asked if she would stay at least
until Tony Murphy had had a holiday and she said that
she could not stay working there with the other people
and that their relationship had become strained because
they had been told that she had dobbed them in. Soon
after, Wayne Teo sought to speak to her about her decision
however, she was busy at the time and she closed her
office door and continued to work. He later came to her
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office saying that he wanted to talk about the matter. I
accept Wayne Teo’s denial that during this discussion he
said that he knew everyone was talking about her and
calling her names. In regard to the trip to Sydney, he said
that everyone makes mistakes and learns by them. He
said that the other employees had apologised.
Wayne Teo says that he discussed with the applicant
options of himself and Helen Rae taking additional time
away from the office to enable the applicant to sort herself
out, or of having the applicant work from a different
location so that she did not have to deal with them.
However, the applicant was adamant that she was going
to leave notwithstanding his attempts to have her stay
even for a short time at least to enable Tony Murphy to
take some leave. She told Wayne Teo that she blamed
him for the attitude taken towards her by the tenants in
the Centre and her being labelled a dobber. He says that
he flippantly asked her what she expected him to do,
“empty the Colonnade and start again?”
While the applicant says that Wayne Teo was flippant
and giggling during this discussion, I am satisfied that if
Wayne Teo’s attitude was in any way displayed in this
manner it was not intended to convey that he did not take
the matter seriously. On the contrary he made efforts to
accommodate and appease the applicant so as to enable
her employment to continue. With there being no
resolution and with the applicant clearly blaming Wayne
Teo, he left her office.
The applicant worked out the remainder of that week
including Saturday, preparing for the implementation of
the Goods and Services Tax and the end of financial year
requirements, then she left. The remainder of her notice
period was encompassed by annual leave. A few days
later, the applicant returned to collect her pay.
The applicant says that she was so affected by the distress
and the circumstances of her employment terminating that
she was unable to look for alternative employment for
some months. When she did seek employment, it did not
take long for her to obtain work. The first job
advertisement she responded to was in late August, and
by mid September she was employed. The applicant says
that she has suffered loss for the intervening period and
also has a diminished income on account of the
respondent’s refusal to provide her with a reference.
The applicant has also given evidence of other occasions
upon which she took offence at Wayne Teo’s lack of
consideration towards her. She says there two were
occasions when people were introduced by Wayne Teo
yet he made no effort to introduce her, and this made her
feel uncomfortable.
On another occasion, he told her off for allowing her
brother to use the office telephone. She says that he was
within his rights. She apologised to him and said that it
would not happen again.
There was also evidence of acts of generosity by Wayne
Teo such as loaning the applicant the business’s four wheel
drive vehicle for a camping holiday with her son, and
then offering the use of the vehicle at other times. Of this
issue, the applicant says she did not want to take the
vehicle in case there were problems with it and she filled
the tank and cleaned it before returning it.
There is evidence of consideration and flexibility allowed
to the applicant, and evidence of her work being
appreciated, and of her being considered a loyal and well
regarded employee. She respected the members of the
Teo family other than Wayne. She says that Wayne Teo
had no respect for her, that he masterminded her
termination and “threw (her) to the dogs”.
There was evidence of difficulties in the applicant’s
relationship with Sarah Black early in the latter’s
employment. Those difficulties appear to have been
resolved through mediation by Tony Murphy.
There was evidence from Sarah Black of the applicant
scanning the newspapers looking for another job in around
February 2000, however, the applicant denies this.
The tests to be applied in a matter such as this are set out
in a number of decisions including Western Excavating
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(ECC) Ltd v Sharp (1979) QB 761, the Attorney General
v Western Australian Prison Officers Union of Western
Australia (1995) 75 WAIG 3166 and in Macken, J “The
Law of Employment”, 4 th Edition at page 225. The
question to be answered is who really terminated the
employment, and whether the employee willingly
resigned or was in effect forced to do so solely by the
conduct of the employer. The authorities also say that if
the resignation was effected as a direct result of the
employer’s conduct rather than the employer’s conduct
merely being a catalyst for resignation without being a
genuine reason for it, the aggrieved employee must
promptly resign for it to constitute a dismissal. Otherwise
the employee’s motives may be open to question or he or
she may be seen to have waived the right to rely on the
conduct of the employer.
I have observed the witnesses as they gave their evidence.
The applicant gave honest evidence to the best of her
recollection, which she acknowledged as being somewhat
unclear as to certain occasions such as during discussion
with Mr Kevin Teo after the newsletter incident. However,
during her evidence the applicant demonstrated that she
was particularly, if not overly, sensitive to issues and
comments where others in normal circumstances would
not have taken offence or become as upset as the applicant
has. Kevin Teo was an honest and credible witness. I am
satisfied from his evidence that there were considerable
efforts to overcome the applicant’s concerns. Wayne Teo
gave evidence in an honest and straightforward manner
and I accept that evidence. I also accept the evidence of
Tony Murphy and David Spencer as being reliable.
Where there is conflict between the applicant’s evidence
and the respondent’s evidence, particularly of Wayne Teo,
Kevin Teo, Tony Murphy and David Spencer, as to the
context of comments and discussions, I prefer the latter
evidence as being more objective and thus accurate as to
the interpretation to be placed upon it.
I have considered all of the evidence in this matter, and
conclude that the employer, through Wayne Teo, did not
conduct itself, in any one or all of the incidents described
in the evidence, in such a way as to breach its obligations
to the applicant. From my observations of him as he gave
his evidence, it is clear that Wayne Teo was genuinely
mystified at the effect that his comments have had on the
applicant and has expressed his regret that his comments
regarding the newsletter were misconstrued. He valued
the applicant’s work and viewed her as a loyal and worthy
employee. On occasions where the applicant expressed
her desire to leave her employment on account of his
conduct, or the conduct of others associated with her
work, Wayne Teo did his best to overcome any difficulties
including making suggestions to enable her to continue
in employment. At least on the last occasion on which
there was difficulty, he suggested taking additional leave
himself or, alternatively, of placing the applicant in a
different location so that she could continue in
employment.
As to Wayne Teo’s particular conduct and whether it
constituted such a fundamental breach of the contract of
employment as to allow the applicant to rely on it for the
purposes of bringing the employment to an end, I make
the following comments. The comments, if made, as the
to the applicant’s appearance and his failure to introduce
the applicant, matters about which Mr Wayne Teo either
had no recollection or was not asked, were of a very minor,
if not trivial, nature. Wayne Teo’s comments regarding
the newsletter were crude, however, the comments were
clearly made in a jovial manner and were treated as such
by other employees. This too, was not a serious matter
when taken in context. However, if the applicant had
intended to rely on that action, she should have done so
forthwith. She expressed her intention to Kevin Teo to
leave, however, she changed her mind and in accordance
with the words used by Mr Smetana, she affirmed her
ongoing employment with her employer.
During the Fashion Week trip, in Sydney, the applicant
became upset at others’ conduct towards her as a result
of it being disclosed by Wayne Teo that she had been the
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source of the information regarding their drug taking.
She indicated her intention to leave and was not concerned
that it might mean the end of her employment. After a
long discussion with Wayne Teo, she decided to remain
in employment and proceeded to participate in the rest of
the trip to Melbourne. While in Melbourne, she thanked
Wayne Teo for convincing her to stay and indicated that
she was enjoying the rest of the trip. Once again at this
point, the applicant affirmed her intention to remain in
employment and thereby waived her right to rely on Mr
Teo’s conduct if that conduct had been improper and went
to the root of the contract. However, it is not my view
that Mr Teo’s conduct breached his obligations to her.
Had he not told Rae and Tanner that it was the applicant
who informed on them they might reasonably have come
to that conclusion themselves. In any event, there was no
obligation on Mr Teo to not disclose the source of his
information. It is true that it may have been more sensitive
towards her not to have disclosed it however, his action
in making the disclosure did not go to the heart of her
contract of employment.
It was unfortunate that upon her return to work the
applicant was upset by what she says were unpleasant
comments. These comments appear to have come from
tenants at the Centre albeit that there was no specific
evidence given by the applicant of the particular occasions
or comment or by whom they were made. Although it is
clear that the applicant was upset by comments made
either to her or about her, the employer could not be held
responsible for the tenants of the Centre and their conduct
towards the applicant. In any event, once the applicant
expressed her desire and intention to leave, a month after
her return from the Fashion Week trip, more than
reasonable efforts were made to convince her to stay.
In all of the circumstances, I am not satisfied that the
employer, through Wayne Teo, so conducted itself as to
entitle the applicant to claim that it was the employer
who really terminated the employment. Even if that were
so, then I am satisfied that the applicant failed at the
appropriate time, to take the necessary steps to rely upon
the employer’s conduct.
Even if all of the events are taken together, and that the
decision to resign was the culmination of a series of
behaviours by Wayne Teo, I am not satisfied that together
they constitute a serious breach, or any breach at all, of
the contract of employment to enable the applicant to
rely on them all taken together. In addition, the efforts of
the employer through Wayne and Kevin Teo and Tony
Murphy for her to remain in employment were
considerable. Had the applicant taken the suggestions
made, including taking some leave to think about the
situation and/or other options presented to her, then I am
satisfied that in all likelihood no termination of
employment would have eventuated.
There is one final matter and that is the question of the
applicant claiming that the respondent’s failure to provide
her with a reference has been injurious to her. An
employee has no entitlement to a reference from an
employer. In fact, in today’s climate of litigation and of
employers being extremely cautious as to committing
themselves in commenting on former employees, it is my
experience that many are prepared to offer statements of
service but few are prepared to comment on qualitative
matters relating to an employee’s employment.
Furthermore, it is hardly surprising that the employer in
this case should refuse to provide the applicant with a
reference once having been made aware that she had made
a claim of unfair dismissal against it. In both of those
circumstances, had I found that she had been unfairly
dismissed, I would not find that the applicant had been
disadvantaged by the employer in its refusal to provide
her with a reference.
In all of the circumstances the application is to be
dismissed.
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Order.
HAVING heard the applicant on her own behalf and Mr A
Smetana of counsel on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial
Relations Act 1979, hereby orders—
THAT this application be, and is hereby dismissed.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner.
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Application alleging unfair dismissal
dismissed.
Mr P. McGarry (as agent) on behalf of
the applicant.
Mr D. Clarke (as agent) on behalf of the
respondent.

_______________________________________________________________________________

1
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Reasons for Decision.
This is an application by Mr Tran that he was unfairly
dismissed by the respondent, Shalimar Trading, on 7 July
2000. The respondent is an importer and wholesaler of
manchester and other fabric products. The respondent has
a warehouse in Osborne Park. Mr Tran was employed
for 4½ years as a storeperson. Mr Tran worked with the
owner of the business, Mr Singh. There was also a third
employee in the warehouse who worked part-time.
The facts surrounding the dismissal are as follows. Mr
Tran had a very good work record and was trusted by Mr
Singh. On Monday, Tuesday and Wednesday the 3rd, 4th
and 5th of July 2000 Mr Tran was absent from work due
to illness. On the first day of the absences, Mr Tran’s
wife telephoned the respondent and informed Mr Singh
that Mr Tran was sick. This was accepted by Mr Singh.
On the Tuesday, Mr Tran rang at 11.00am and informed
Mr Singh that he would be ill that day and the next day.
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Mr Singh asked Mr Tran to ring him by 8:30 in the
morning if he is going to be absent from work and that
they would talk further on Thursday.
3 On Thursday, 6 July 2000, Mr Singh’s evidence is that
Mr Tran came into his office at approximately 9:00am
and “threw” the doctor’s certificate for the three-days’
absence on Mr Singh’s desk. Mr Singh asked Mr Tran to
please ring in at 8:30 in the morning if Mr Tran is going
to be absent because Mr Singh was often the only other
employee in the warehouse and it significantly affected
his workload.
4 Mr Tran’s evidence is that he placed the medical certificate
on Mr Singh’s desk. However, both Mr Sigh and Mr Tran
agree in their evidence that they then had something of
an argument. Mr Singh indicated towards the end of the
argument that Mr Tran should not talk to him in that way
and if Mr Tran did not want to work there, he could leave
at any time. After that discussion Mr Singh spoke to his
wife and told her of the incident. Mrs Singh gave evidence
and corroborated Mr Singh’s evidence in this regard.
5 Shortly after the incident Mr Tran returned to Mr Singh’s
office and stated that he was very sorry for what happened
and he apologized. Both men shook hands and work
continued as normal.
6 Mr Singh was away from the warehouse on business for
the rest of the day until 3:00pm when he returned. Shortly
after he returned Mr Tran made two cups of coffee (or
tea, the evidence is not clear) and gave one to Mr Singh.
The Commission was informed that it was part of Mr
Tran’s duties to make cups of tea or coffee for his
employer and he had made two or three cups of coffee on
most days that he had worked there.
7 After Mr Singh had drunk most of his coffee he noticed a
sediment in the bottom of the cup. He asked Mr Tran
what it was and Mr Tran replied “he did not know, it
could be anything”. Mr Singh states that Mr Tran
suggested it might be soap. Mr Singh’s evidence is that
he touched the residue with his finger and tasted it and
said that it was not soap. Mr Singh’s evidence is that he
thought that the residue looked suspiciously like a pellet
of rat poison. Mr Tran asked if he could wash the cup up.
Indeed, Mr Singh says that Mr Tran made the request in
an unusually hasty fashion and that although it was Mr
Tran’s practice to wash up the cups, he was normally not
so prompt with his request. Mr Tran’s evidence does not
comment upon this evidence.
8 In any event, Mr Singh refused and kept the cup. He went
to the kitchen and made another cup of coffee, took a
pellet of rat poison from the floor and put it into the cup.
He then examined the residue left after approximately 12
to 15 minutes and believed it looked the same as the
residue in the cup given to him by Mr Tran. Mr Singh
telephoned his wife to tell her of his fears, but was unable
to contact her.
9 Mr Singh’s evidence is that he wanted to make sure of
his suspicions and he therefore did nothing further for
the rest of the day and at 5:00pm Mr Tran left the premises.
Mr Tran shook his hand and indicated he was sorry for
the morning’s argument. Mr Singh then went home, taking
both cups with him and informed his wife of what
occurred.
10 Mrs Singh’s evidence corroborates the evidence of her
husband. I accept Mrs Singh’s evidence that she became
extremely apprehensive. She was aware that her husband
had suffered a heart attack in August 1999 and takes
tablets which thin his blood. She was concerned at the
possible interaction between the medicine and the residue
at the bottom of the cup. She therefore insisted that she
and Mr Singh went to their local doctor and from there
they went to Sir Charles Gairdner Hospital. A copy of
the doctor’s report from Sir Charles Gairdner Hospital
was tendered in evidence. I accept that Mr Singh was
informed that it was most unlikely he would suffer any
ill effects if at all because the pellet had not wholly
dissolved and its quantity was not such as to cause
immediate concern.
11 Mr and Mrs Singh then discussed the situation. They
concluded that they could not trust Mr Tran anymore.
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The evidence is that they looked at all of the possible
explanations for the residue in the cup. They took into
consideration that Mr Tran was in charge of the
distribution of rat poison in the warehouse. Pellets are
kept on the floor and “cannot fly” into a cup by
themselves. The rat poison is not distributed on high
shelves in such a way as they could drop into the cup.
They concluded therefore that Mr Tran would be
dismissed the next day.
12 The next day Mr Singh asked Mr Tran what did he put
into the coffee? Mr Tran said that he did not know
anything. Mr Singh reminded Mr Tran that the previous
day Mr Tran had suggested it was soap, and Mr Tran
denied that he had said those words. Mr Tran became
excited and questioned what proof Mr Singh had of any
misdemeanour on his part. He said that if there was
evidence it should be in the hands of the police. Mrs Singh
offered to call the police but Mrs Tran, who was present,
stated that it was not necessary. Ultimately the police were
not called. Mr Tran was shouting and insisted that if he
had intended to kill Mr Singh he would do so in a far
more direct way.
13 Mr Tran was then dismissed. A letter carrying that date
and carrying with it a termination payout advice was
forwarded to Mr Tran. The termination payout paid him
to 7 July 2000 and gave him three weeks’ pay in lieu of
notice and his outstanding holiday entitlements which
amounted to a payment of $2,235.25. This was offset
against a personal loan of $2,500.00 which had been made
by the respondent to Mr Tran on 3 May 2000 with a result
that the respondent believed Mr Tran owed the respondent
$264.25.
14 It is a matter of record that on 11 July 2000 Mr Tran
wrote to Mr Singh contesting the reason for his dismissal
and that he believed he had been unfairly dismissed due
to concerns Mr Tran had of “unsafe work practices”. He
believed that he should be able to continue to pay back
the personal loan on a monthly basis and therefore
requested payment of his entitlements.
15 This in turn prompted a further letter from the respondent
to Mr Tran dated 19 July 2000 which stated that although
the letter of 7 July 2000 referred to “irreconcilable
personal differences” as reason for the dismissal, this was
a reference to “the attempt by you to poison your employer
… with rat poison obtained from the warehouse”. The
letter noted that the respondent had now reported the
matter to the police as it seemed inevitable that Mr Tran
intended on trying to use “some type of coercion to force
us to give you entitlements that you are not lawfully
entitled to”. The letter continued that Mr Tran’s actions
on Thursday, 6 July 2000 amounted to gross misconduct
and therefore “we were and are entitled at law to terminate
your employment without prior notice and immediately”.
Conclusions
16 The decision in this matter is relatively straightforward.
Mr Tran’s Notice of Application to the Commission states
that he believes his dismissal was unfair because of Mr
Tran’s concerns regarding unsafe work practices and his
absence with a medical certificate earlier in the week. In
can be quite shortly stated that Mr Tran gave no evidence
in the Commission of unsafe work practices. Some two
years prior to the dismissal, Mr Tran had raised some
matter concerning a forklift however there was no other
issue referred to in the Commission. To the extent that
Mr Tran’s evidence before the Commission does not deal
with the matters raised in his Notice of Application, Mr
Tran’s application must fail.
17 Furthermore, on the evidence, I am quite satisfied that
Mr Tran was not dismissed due to his absence on the
three previous days. Mr Singh’s concern had not been
due to the absence of itself but rather the timing of any
notification from Mr Tran to Mr Singh that he would not
be coming to work. As the events of Thursday, 6 July
2000 clearly showed, there was no problem whatever
regarding Mr Tran’s continuing to be employed following
his return to work from the illness. Therefore, Mr Tran’s
claim is not made out for that reason also, and it must
fail.
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18 Indeed, Shalimar Trading has substantiated the reasons
it gave for dismissing Mr Tran. Those reasons relate to
the discovery by Mr Singh of residue of rat poison in the
cup of hot drink made for him by Mr Tran. I unhesitatingly
reject any suggestion that Mr and Mrs Singh fabricated
the entire story. It was never suggested to either of them
in their evidence that they were fabricating their evidence.
Nor could it have been, for I am quite satisfied having
observed both Mr and Mrs Singh in their evidence that
they were both careful and patently straightforward in
their relation of the events that occurred.
19 There is every reason in the evidence for concluding that
Mr Singh had no ulterior motive in wishing to dismiss Mr
Tran. Mr Singh had given Mr Tran a pay rise and an
adjustment to his superannuation. He had extended personal
loans to him on two occasions. He relied on Mr Tran’s
presence in the warehouse to reduce his workload and I
accept Mr Singh’s evidence that he found his workload
somewhat excessive following the departure of Mr Tran.
20 Further, Mr Tran himself acknowledges that Mr Singh
came to him after drinking the tea or coffee and pointed
to the residue and Mr Tran noticed the residue in the
bottom of the cup. Therefore there was indeed residue in
the bottom of the cup. The tendering by Mr Singh of the
doctor’s notes from the visit to Sir Charles Gairdner
Hospital, and the Forensic Science Laboratory report of
7 September 2000 confirming the consistency between
the residue and the ratsak pellet dispel any doubt. There
was residue of rat poison in the drink which had been
made by Mr Tran for his employer.
21 It is not for the Commission to judge whether or not there
was an attempt by Mr Tran to poison his employer. In a
matter such as this where Mr Tran has been dismissed
for alleged misconduct the employer will satisfy the
evidentiary onus which is cast upon it if it demonstrates
that insofar as was within its power, before dismissing
the employee, it conducted as full and extensive
investigation into all of the relevant matters surrounding
the alleged misconduct as was reasonable in the
circumstances; it gave the employee every reasonable
opportunity and sufficient time to answer all allegations
and respond thereto; and that having done those things
the employer honestly and genuinely believed and had
reasonable grounds for believing on the information
available at that time that the employee was guilty of the
misconduct alleged; and that, taking into account any
mitigating circumstances either associated with the
misconduct or the employee’s work record, such
misconduct justified dismissal (Western Mining
Corporation v. AWU (1997) 77 WAIG 1079 at 1084 citing
Bi-Lo Pty Ltd v. Hooper (1992) 53 IR 224 at 229).
22 The evidence before the Commission is that a pellet of
rat poison was found in Mr Singh’s cup of hot drink.
Even if Mr Tran did not deliberately place the pellet into
the cup, as the employee responsible for making his
employer’s drink, he must bear the ultimate responsibility
for the pellet having being in the cup even if it was there
without his knowledge. It states the obvious to say that
Mr Tran could be expected to ensure the cleanliness of
the cup prior to its use.
23 I am satisfied that Mr Singh properly investigated the
matter. He did so by giving Mr Tran two opportunities to
explain the residue. His suspicions regarding the residue
were ultimately confirmed. Although the confirmation
that the residue was rat poison came after the dismissal,
it is quite clear that an employer may rely upon facts
which came to light after the dismissal to justify the
dismissal which occurred: Byrne and Frew v. Australian
Airlines (1995) 185 CLR 410. The evidence is that Mr
Tran was responsible for the distribution of rat poison
and that Mr Singh had no involvement in the distribution.
There is no suggestion in the evidence, including the
evidence of Mr Tran, that there had been a more vigorous
distribution of rat pellets recently such that pellets may
have lodged on upper surfaces. Furthermore, the evidence
is that the mugs used for staff tea or coffee were either
kept in the refrigerator or stored facedown.
24 In the absence of any other rational explanation, Mr Tran
bears the responsibility for the residue being in the cup,
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even if he did not put it there. I quite accept Mr Singh’s
evidence that in the context of the argument which had
occurred earlier in the day, he believed he could no longer
trust Mr Tran.
I do not overlook the fact that Mr Tran’s evidence is that
he was unemployed for the 12 months prior to him finding
employment with the respondent and that he has been
unable to find employment since. Nevertheless, that fact
of its own is not sufficient to render the dismissal of Mr
Tran unfair.
An issue arose during the proceedings about whether Mr
Tran was summarily dismissed for gross misconduct. That
is what the respondent says in its Notice of Answer, and
what it purported to do in its letter to Mr Tran of 19 July
2000. I find as a matter of fact that Mr Tran was dismissed
on 7 July 2000. That is, Mr Tran was not dismissed
summarily, he was dismissed with three weeks’ pay in lieu
of notice and his outstanding holiday entitlements. (I suspect
that Mr McGarry is correct in his assertion that Mr Tran
would have been entitled to four weeks’ notice pursuant to
the operation of s.170CM of the Workplace Relations Act
1996 because of his length of service and age.)
The point to be made is that Mr Tran was dismissed on 7
July 2000. That dismissal brought about the end of the
employment relationship. It was simply not possible in
law for the respondent to dismiss him again 12 days later
on the 19 July 2000. It states the obvious to say that on 19
July 2000, Mr Tran was not an employee. If he was not an
employee, Mr Singh could not dismiss him on 19 July
2000. It is not possible for the purported dismissal on 19
July 2000, as reflected in the Notice of Answer, to
“supersede” the fact of what indeed occurred. It makes
no difference whether or not at the time of the dismissal
Mr and Mrs Singh, as Directors of the respondent, knew
their rights, or whether by the time of 19 July 2000 they
had received legal advice and believed they then
understood their rights. Mr and Mrs Singh are bound by
their actions on 7 July 2000. They dismissed Mr Tran
then and that is the dismissal which occurred and it is the
dismissal which now stands. It is that dismissal which the
Commission finds was justified and which was not unfair.
It follows that an Order now issues dismissing Mr Tran’s
application.

2001 WAIRC 01854
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
TO QUANG TRAN, APPLICANT
v.
SHALIMAR
TRADING,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
TUESDAY, 23 JANUARY 2001
FILE NO
APPLICATION 1082 OF 2000
CITATION NO.
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application alleging unfair dismissal
dismissed.
Mr P. McGarry (as agent) on behalf of
the applicant.
Mr D. Clarke (as agent) on behalf of the
respondent.

_______________________________________________________________________________

Order.
HAVING HEARD Mr P. McGarry (as agent) on behalf of the
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in it under the Industrial Relations Act 1979 hereby orders—
THAT the application is hereby dismissed.
(Sgd.) A. R. BEECH,
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sales meetings a week. The compulsory sales meetings
were conducted each week on Tuesday morning and
Friday morning, and one sales agent was rostered to work
in the morning or in the afternoon each day between
Monday and Friday and on Saturday mornings. The roster
was set monthly. The roster for July 2000 required the
Applicant (“Steve”) and the other sales agents to work at
the Belmont office as follows:
“JULY 2000
AM
PM
Saturday 1
Rowan
Monday 3
Steve
Stuart
Tuesday 4
Julia
Stuart
Wednesday 5
Peter G
Rowan
Thursday 6
Sue
Lesley
Friday 7
Peter B
Lilly
Saturday 8
Steve
Monday 10
Stuart
Peter G
Tuesday 11
Lesley
Stuart
Wednesday 12
Julia
Rowan
Thursday 13
Sue
Peter G
Friday 14
Peter B
Lilly
Saturday 15
Steve
Monday 17
Stuart
Peter G
Tuesday 18
Lesley
Steve
Wednesday 19
Julia
Rowan
Thursday 20
Sue
Peter G
Friday 21
Peter B
Lilly
Saturday 22
Stuart
Monday 24
Stuart
Peter B
Tuesday 25
Steve
Stuart
Wednesday 26
Julia
Rowan
Thursday 27
Sue
Peter G
Friday 28
Lesley
Lilly
Saturday 29
Peter B
Monday 31
Steve
Lesley”

_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application for unfair dismissal
dismissed
in person
in person

_______________________________________________________________________________

Reasons for Decision.
The Applicant, Stephen Maurice White, (“the Applicant”)
made an application under s.29(1)(b)(i) of the Industrial
Relations Act 1979 (“the Act”) on 3 August 2000. The
Applicant claims that he was unfairly dismissed by
Terence Rush trading as Roy Weston Belmont (“the
Respondent”) on 18 July 2000.
2 The Respondent’s employment of the Applicant came to
an end following an absence by the Applicant from his
employment, commencing in the first week of July 2000
for a period of over two weeks.
Background
3 In early February 2000 the Applicant obtained an offer
of employment from the Respondent to work as a real
estate sales representative at the Respondent’s office. The
Applicant then enrolled in the Real Estate Institute of
Western Australia Real Estate Agents course and
successfully completed the course on 3 March 2000.
4 The Applicant commenced employment as a real estate
sales representative (“sales agent”) at the Respondent’s
office, Roy Weston Belmont, on about 7 or 8 March 2000.
The terms of engagement were that the Applicant would
be paid commission on properties that were listed by him
and sold by another agent, properties listed by other agents
and sold by him, and properties listed and sold by him.
The Respondent offered to pay Mr White a retainer of
$18,000 per annum as an advance against future
commission earned, however the Applicant advised the
Respondent that he did not wish to be paid a retainer as
he had some savings that he could rely upon until he
could achieve a sufficient income from commission
payments.
5 The Applicant worked long hours in the first three months
of his employment. He testified that he often worked from
7.00 o’clock in the morning until 11.00 o’clock at night.
6 The Applicant was allocated an area in Kewdale to canvas
for work. The area contained approximately 1,000 houses.
In the first few months of the Applicant’s employment he
spent much of his time preparing a business development
area plan for his area. The Applicant testified that the
development of a business development area plan was
necessary to enable him to build a comprehensive
knowledge of all of the properties in his area. He prepared
an extensive business development area plan, comprising
26 lever-arch folders of information containing tax maps
and the sales history of properties. He also carried out a
large number of appraisals of properties in his area. As a
result of his efforts he was able to list a number of
properties for sale.
7 It was apparent from the evidence that the sales agents
employed by the Respondent were able to set their own
office hours and were free to pursue listings and sales in
the way they thought fit. However it was common ground
that the Applicant and all other sales agents were required
to carry out rostered office duties and to attend two office

81 W.A.I.G.

1

8

Despite the Applicant’s diligent efforts in the first months
of his employment, at the end of June 2000, he had only
been paid commission on two properties.
Issues in Dispute
9 The Applicant says that he was ill with influenza and
migraines from 5 July 2000 to 17 July 2000 and that
without warning or cause, on about 21 July 2000 he
received a letter from the Respondent terminating his
employment.
10 The Respondent says that the Applicant did not attend
work on 3 July 2000. The Respondent also says that he
was satisfied that the Applicant was ill until 11 July 2000.
The Respondent contends that he attempted to contact
the Applicant on a number of occasions after 10 July 2000
but the Applicant did not return his calls, nor did he report
for work. Further the Applicant did not attend a sales
meeting on Friday, 14 July 2000, or attend work in
accordance with the roster on Saturday, 15 July 2000 and
on Tuesday, 18 July 2000, or attend a sales meeting on
18 July 2000.
11 The Respondent says that after the Applicant did not
attend the sales meeting on 18 July 2000 he concluded
that the Applicant had abandoned his employment. The
Respondent also says he accepted the Applicant’s
repudiation of the contract of employment and sent him
a letter dated 18 July 2000 stating that his employment
was terminated.
The Applicant’s Evidence
12 The Applicant testified that after working long hours in
the first three months of his employment he was run down.
He said he contracted influenza on or about 3 July 2000
and was ill from 5 July 2000 until 17 July 2000. He said
he had never really been ill before and had always been a
very fit person. He did not however attend a doctor whilst
absent from work.
13 The Applicant initially said in his evidence that he was
off sick from Monday, 5 July 2000, to Monday, 17 July
2000. However he also testified that during his absence
he went into the office twice at night-time to clear his
desk. He said the first occasion was either on Tuesday,
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4 July 2000, or Wednesday, 5 July 2000. He said on the
first occasion he came into the office the Respondent
arrived as he was leaving but he did not have a
conversation with him (the Respondent) as such. The
Applicant said his wife later rang the office on Thursday,
6 July 2000, and advised the Respondent’s secretary that
he was ill. He said he telephoned another sales agent, Mr
Stuart Smyth, and informed him he was ill and asked
him to cover his roster for Saturday, 8 July 2000, and for
the following Saturday, 15 July 2000.
14 The Applicant testified that another sales agent, Mr Peter
Gorski, telephoned him on Tuesday, 11 July 2000. The
Applicant said that he informed Mr Gorski that he was
still ill and he should be back in the office in a couple of
days. The Applicant said that he received a telephone
message from the Respondent and he returned his call
and spoke to the Respondent and informed him that he
was ill. However, he did not say when that telephone
conversation occurred. He also said that he received a
further message on his answering machine from the
Respondent and he returned the call but the Respondent
was not in the office when he telephoned, so he left a
message for the Respondent to say that he had returned
his call. It appears all of these calls occurred prior to 11
July 2000, as the Applicant conceded that he had had no
contact with the Respondent or with any other of the
Respondent’s employees after 11 July 2000.
15 On Sunday, 16 July 2000, the Applicant said he went
into the office in the evening for the second time to pick
up some material from his desk and found a note on the
whiteboard in the office which read “Welcome home,
Murray”.
16 On about Friday, 21 July 2000, the Applicant received a
letter from the Respondent advising him that his
employment had been terminated. The letter was dated
18 July 2000 and was addressed to the Applicant and
signed by the Respondent. The letter states—
“RE: EMPLOYMENT WITH ROY WESTON
BELMONT
I refer initially to our conversation on the night of
Tuesday July 4th when I requested that you attend
meetings and to inform the office of any absences.
Because of your continued and prolonged absence
without any reasonable explanation or communication other than a vague message via another staff
member, I have decided to terminate your employment effective immediately.
Your entry code has been disabled and I would appreciate your returning the front door key and MLS
Super Key during business hours without delay.”
17 The Applicant said that after he received the termination
letter he thought the Respondent had decided to terminate
him because he had engaged a new sales agent. It was his
view that the office was already very crowded and there
was insufficient room for another desk to be placed in
the room for another sales agent.
The Respondent’s evidence
18 The Respondent gave evidence that the Applicant was
absent from work from Monday, 3 July 2000, and that he
did not report for work when rostered on 3 July 2000,
nor did he attend the sales meeting on Tuesday morning
on 4 July 2000. The Respondent testified that on the
evening of 4 July 2000, he went into the office after the
office alarm was activated. He said when he arrived the
Applicant was leaving. He said he asked him why he was
not at the sales meeting that morning to which the
Applicant replied that he had been ill. He (the Respondent)
explained to the Applicant that he needed to know what
he was doing at all times and that he needed to contact
him (the Respondent) if he was going to be absent for
any reason. He testified that the Applicant smiled as if
“he wasn’t taking my slight reprimand seriously, and I
said to him, ‘No, Steve, I am very serious about that. I do
need to know where you are’ “.
19 The Respondent said that on Thursday, 6 July 2000, the
Applicant’s wife called into the office to return a property
folder after another sales agent telephoned the Applicant
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and asked for the folder to be returned. Whilst at the office
the Respondent spoke to the Applicant’s wife who
informed him that her husband was ill and may not be
able to attend the sales meeting scheduled for the next
day.
The Respondent testified that at the sales meeting on
Tuesday, 11 July 2000, he was informed that Mr Smyth
had covered the Applicant’s roster on Saturday, 8 July
2000. He said he was also informed by Mr Gorski that he
had spoken to the Applicant a couple of days previously
and that the Applicant had informed him (Mr Gorski)
that he was still ill and would be back to work in a couple
of days.
The Respondent said he made several attempts to
telephone the Applicant on Monday, 10 July 2000,
Tuesday, 11 July 2000 and on Wednesday, 12 July 2000,
without success. He said he left messages on his mobile
telephone voice mail and on his answering machine, but
received no response from the Applicant or his wife.
By Tuesday, 18 July 2000, the Applicant had missed five
sales meetings. The Respondent testified that by that time
he suspected that the Applicant had become disillusioned
with selling real estate and concluded he had abandoned
his employment. He said he formed this view after
speaking to other staff members. In particular, Mr Smyth
informed him that the Applicant became disillusioned
when he recently attended a training course, as the trainer
was not personally using the “sales system” advocated in
the course. He said that after considering all of these
matters and the fact that, in his view, the Applicant had
not been very successful in selling real estate industry,
he concluded that the Applicant was not ill.
The Respondent said that although he concluded the
Applicant had abandoned his employment, he sent the
letter of termination because he needed to get the office
keys back. The Respondent said that if after he had sent
the letter the Applicant had picked up the telephone and
spoken to him, he would have overlooked his absence
and re-employed him. However, the Applicant did not do
so.
The Respondent also testified that the engagement of
another sales agent was unrelated to the reason why he
sent the Applicant a letter of termination. He said the
number of sales agents he employees fluctuates all the
time and that although he had recently engaged another
sales agent called Murray, Murray had commenced work
in the first week of the Applicant’s absence. He said
Murray had worked for him before and had resigned
because he was unsuccessful, but that he wished to try
again.
Several of the Respondent’s employees were called by
the Respondent to give evidence.
The first was Mr Smyth who testified that he recalled
covering the Applicant’s roster one day in July, that day
being the day before he had a boating accident in which
he fractured a vertebrae in his back. He said as a
consequence of the injury he was off work for three weeks.
He said prior to his accident he recalled the Applicant
asked him to cover for him on the Saturday but he could
not recall the Applicant asking him to cover for him for
two consecutive Saturdays. Further he could not recall
the reason why the Applicant asked him to work his roster.
Mr Smyth said whilst he was recovering from his injury,
he reported to his employer almost every day.
Ms Susan Taylor testified that during the Applicant’s first
week of absence she telephoned the Applicant at home
to see how he was and he returned her call. She said that
he told her that he was fine but that he found being in the
office distracting and that he was not getting much work
done. She also said that he had informed her that he was
doing his work in the evenings and that he had been in
the office the night before and tripped off the alarm.
Further she said that he said that the Respondent had given
him a “bullocking” about missing sales meetings and now
he knew not to miss future sales meetings.
Two other sales agents, Ms Julia Famlonga and Ms Lesley
Bastion, gave evidence in respect of peripheral issues.
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However their evidence did not directly address the
Applicant’s absence in July 2000 or the reason why he
was absent.

Conclusion
29 The onus is on the Applicant to demonstrate that the
dismissal was unfair on the balance of probabilities.
30 The Applicant strongly contends that the Commission
should reject the evidence given by the Respondent and
his employees on grounds that they did not give their
evidence truthfully. Further that the Commission should
find that each of the employees could not be considered
to be an unbiased witness as each of them are still
employed by the Respondent.
31 The Applicant contends that the Respondent’s business
was run like a family and there was sufficient information
conveyed to the Respondent that he was not attending
work because he was ill.
32 The Respondent pointed out that it is the Applicant’s
evidence that he was ill until 17 July 2000, but that he
did not report for work on that day, or on 18, 19, 20 or 21
July 2000.
33 The Applicant’s own evidence establishes that he was not
ill on 18, 19, 20 or 21 July 2000, yet he did not report for
work on those days. Further his evidence establishes that
he did not make any attempt to contact the Respondent
or any other person at the Respondent’s office after 11
July 2000 despite the fact that he was aware that he was
rostered to work on Saturday, 15 July 2000, and Tuesday,
18 July 2000.
34 As Commissioner Scott in Brown v F & C Dall trading
as The Toodyay Junction (2000) 80 WAIG 4415 at 4418
pointed out—
“Abandonment of employment is often defined as
being the failure of the employee to attend for work
over a period of days. It usually involves the employee’s failure to advise the employer of his/her
absence and leaving the employer uncertain as to
the intentions of the employee over a significant
period of time.”
35 If regard is had only to the Applicant’s evidence, his
evidence establishes that he abandoned his employment.
36 In any event to the extent that it is necessary to determine
whether the Applicant was aware that he was required to
keep the Respondent regularly informed as to the likely
duration of his incapacity of work, I make the following
findings—
(a) I find that some aspects of the Applicant’s evidence
were unsatisfactory. In particular, his evidence of the
conversation he had with the Respondent on the night
the Respondent came into the office was vague and
unconvincing. I do not find Mr Smyth’s evidence
reliable, as his recollection of events was vague. The
Respondent and Ms Taylor gave their evidence in a
straightforward manner and their evidence was not
broken down in cross-examination.
(b) After having regard to the evidence given by the Respondent and Ms Taylor, and to the statement in the
termination letter dated 18 July 2000 that refers to
the warning given to the Applicant by the Respondent on 4 July 2000, I find that the Applicant was
instructed by the Respondent on 4 July 2000 that he
was required to attend all sales meetings and inform
him (the Respondent) of all absences.
37 Having regard to all of the foregoing the application is
dismissed.

81 W.A.I.G.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
STEPHEN MAURICE WHITE,
APPLICANT
v.
TERENCE RUSH TRADING AS ROY
WESTON BELMONT, RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
THURSDAY, 25 JANUARY 2001
FILE NO
APPLICATION 1196 OF 2000
CITATION NO. 2001 WAIRC 01878
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application for unfair dismissal
dismissed
in person
in person

_______________________________________________________________________________

Order.
The Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) J. H. SMITH,
[L.S.]
Commissioner.

2001 WAIRC 01815
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
YONG YEE (DESMOND) YAP,
APPLICANT
v.
PARAGON MARKETING PTY LTD,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
TUESDAY, 19 DECEMBER 2000
FILE NO
APPLICATION 1233 OF 2000
CITATION NO. 2001 WAIRC 01815
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application for denied contractual
entitlements granted.
Mr Y. Yap on his own behalf as the
applicant.
No appearance on behalf of the
respondent.

_______________________________________________________________________________

1

Reasons for Decision.
(Extemporaneous)
I am satisfied from Mr Yap’s evidence that he has a truthful
recollection of what has occurred and his evidence is
supported by the exhibit that has been tended and I find
that Mr Yap was indeed employed on a commission basis
by Paragon Marketing Pty Ltd at the rates of commission,
depending upon the customer, that are set out in exhibit
1. I also accept that Mr Yap has done the calculations
necessary to reconcile the amounts that he is owed and
the amounts that he has been paid and that the balance
between the two is $484.50. I am therefore satisfied that
Paragon Marketing Pty Ltd owes Mr Yap that sum of
money. I am also satisfied that Mr Yap has taken all steps
appropriate to retrieve or to receive that money from
Paragon Marketing Pty Ltd and that it just has not been
paid. Indeed, from Mr Yap’s evidence he has just been
ignored, as indeed this Commission has just been ignored
by Paragon Marketing Pty Ltd.
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The circumstances where what is a relatively minor sum of
money remains outstanding for this period of time and the
respondent company makes no effort to defend itself makes
this quite an unusual and, I think extreme case. It reflects
all credit on Mr Yap that he has taken these steps and it
reflects most poorly on Paragon Marketing Pty Ltd.
I have no doubt that an Order should now issue that
requires Paragon Marketing Pty Ltd to forthwith pay Mr
Yap the sum of $484.50.
The final matter that I wish to raise is that ordinarily this
Commission does not award costs. However, it is able to
do so if the circumstances are of such an unusual or
extreme nature, and in this case, in all of the
circumstances, I think that this fits that description.
On the limited information that I have before me, it does
not seem unreasonable in this case that costs of $110.00
be awarded against Paragon Marketing Pty Ltd in favour
of Mr Yap. The Order therefore will include not only that
Paragon Marketing pay $484.50 but it also pays Mr Yap’s
costs of having pursued this matter and the costs that
effectively he is responsible for his mother taking these
steps because of Mr Yap’s age and it seems to be therefore
that an Order also ought to issue providing for a further
$110.00.
Order accordingly.

2000 WAIRC 00923
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
YONG YEE (DESMOND) YAP,
APPLICANT
v.
PARAGON MARKETING PTY LTD,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
WEDNESDAY, 18 OCTOBER 2000
FILE NO
APPLICATION 1233 OF 2000
CITATION NO. 2000 WAIRC 00923
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Interlocutory Order Issued.
Mr Y. Yap appeared on his own behalf as
the applicant.
No appearance on behalf of the
respondent.

_______________________________________________________________________________

Order.
WHEREAS at a conference held before the Commission pursuant to s.32 of the Industrial Relations Act 1979 it became
apparent to the Commission that the terms of employment
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between the applicant and the respondent are set out in a written contract signed by the applicant;
AND WHEREAS the applicant informed the Commission
that he does not have a copy of that contract;
AND WHEREAS the Commission is of the opinion that a
copy of the contract should be produced to Mr Yap in order to
allow him to properly present his claim in the Commission;
NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under s.27(1)(o) of the Industrial
Relations Act 1979, hereby order—
THAT Paragon Marketing Pty Ltd supply Desmond Yap
with a copy of the contract between it and Mr Yap within
7 days of the date of this Order.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.

2000WAIRC 01660
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
YONG YEE (DESMOND) YAP,
APPLICANT
v.
PARAGON MARKETING PTY LTD,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
WEDNESDAY, 20 DECEMBER 2000
FILE NO
APPLICATION 1233 OF 2000
CITATION NO.
_______________________________________________________________________________

Result

Application for denied contractual
entitlements granted.

Representation
Applicant
Respondent

Mr Y. Yap on his own behalf as the
applicant.
No appearance on behalf of the
respondent.

_______________________________________________________________________________

Order.
HAVING HEARD Mr Y.Y. Yap on his own behalf as the applicant and there being no appearance on behalf of the
respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979, hereby orders—
1. THAT Paragon Marketing Pty Ltd forthwith pay
Yong Yee Yap the sum of $484.50.
2. THAT Paragon Marketing Pty Ltd forthwith pay
Yong Yee Yap the sum of $110.00 for costs incurred.
3. THAT liberty be reserved to the applicant to apply
to amend the name of the respondent.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.

SECTION 29 (1)(b)—Notation of—
Applicant

Respondent

Number

Commissioner Result

Allen DR
Baines R

Rural Traders Company Ltd T/As RTC
Boral Formwork and Scaffolding Pty Ltd

2050/2000
1220/2000

Beech C
Fielding SC

Bassett MI

Rookleys

1737/2000

Gregor C

Bellantone G
Beresford JL
Bishop B
Blackaby DE

Kim Hutchins—Drake Jobseek
IQ One Hundred Pty Ltd
Spencer Signs (Derek Spencer-Manager)
J Blackwood & Son Ltd

1904/2000
861/2000
1224/2000
1219/2000

Coleman CC
Gregor C
Coleman CC
Coleman CC

Discontinued
Discontinued
by leave
Consent
Order
Discontinued
Discontinued
Dismissed
Discontinued
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Applicant

Respondent

Bliss K
Bobardt K

Gilmac (W.A.) Pty Ltd
1642/2000
Florides Technologies Pty Ltd Trading As
1923/2000
Seed & Grain Technology
Harry Tan Electronics T/A Tang Professional Computers 2147/2000

Scott C
Gregor C

1109/2000
1852/2000
1539/2000
1565/2000
1594/2000
2156/2000
1666/2000
1364/2000

Scott C
Coleman CC
Fielding SC
Smith C
Scott C
Coleman CC
Gregor C
Gregor C

Cripps BA
Crump CP
Curtis JR
Cutting KL
Depierre J

Infosci Pty Ltd
Kapiris Bros (WA) P/L
Daimler Chrysler Australia Pacific Pty
Bateman Mixtec Pty Ltd AN 081 516 190
Fleetwood Corporation
Red Bear
Tree Top Walk Motel & Restaurant
Eftus Management Pty Ltd T/A Securus and Securus,
Darowa Corporation
Rowson’s Plumbing Services Pty Ltd
Hans Vogels
Panos Safety
Burns & Baker Accountants Pty Ltd
Antonietta Pedersen T/As The Bell House Café

1116/2000
1782/2000
2110/2000
2026/2000
1243/2000

Scott C
Smith C
Fielding SC
Gregor C
Smith C

Deugd N

Golden Silk Pty Ltd t/a Classique Imports Guildford

1971/2000

Beech C

Doktorovich A
Dunham MS
Dunning PV
Eric S
Erol C

Central Metropolitan College of TAFE
Riberi Joinery
Hedland First National
Woods Watts & Associates
South West Irrigation Management Cooperative
Ltd Geoff Calder—General Manager
Limestone Resources Australia Pty Ltd
Bradken WA (Part of Smorgan Steel Group)

1111/2000
1696/2000
1485/2000
2146/2000
466/2000

Scott C
Smith C
Kenner C
Fielding SC
Gregor C

1468/2000
1850/1999

Fielding SC
Smith C

Fletcher BJ
Fredericks PL
Freeman LC
Gamir TG
Gasson A
Gleeson RJ
Goswami M
Green D

Precision Cabinets
Dealand Holdings P/L
Port Developments Pty Ltd
Welcome Realty
Bright Blue Holdings Pty Ltd t/a Cambuild
Boral Asphalt
Infosci Pty Ltd
SFM Engineering Pty Ltd

1398/2000
1829/2000
1992/2000
1469/2000
1769/2000
1918/2000
1108/2000
1370/2000

Beech C
Coleman CC
Gregor C
Beech C
Beech C
Fielding SC
Scott C
Smith C

Griffiths OW
Griniunas R
Hadjimihalakis B

Western Mining Company Resources Pty Ltd
Marie Stopes International Midland W.A.
Perth Football Club

1663/2000
1/2001
608/2000

Smith C
Fielding SC
Smith C

Harding RA
Harress P

Jazzstar Investments Pty Ltd T/A Dependable Roofing
Baroid Australia Pty Ltd (CAN 000 708 510)

1876/2000
988/2000

Beech C
Fielding SC

Harrison SE
Hastie K
Healy BJ

1648/2000
1933/1999
1562/2000

Beech C
Beech C
Scott C

1793/2000
1560/2000

Coleman CC
Smith C

915/2000

Smith C

Hitsert LS

Piperlea Pty Ltd
Kingfisher (WA) Pty Ltd
Spotless Services Australia Limited Trading As
SSL Nationwide Facilities Management
Melville Motors Pty Ltd
Health Benefit Fund of Western Australia Inc
(CAN 009 268 277)
Ilec Enterprises Pty Ltd CAN 086 869 696,
Ilec Investments Pty Ltd CAN 087 187 915by leave
Northam Share & Care (Inc.)

1192/2000

Fielding SC

Howarth GA
Johnson KI
Jones D
Kendall JA
Kitchen S

Demilo Resources Trust
Tyre Marketer (Aust.)
Inghams Enterprises Pty Ltd
Tasty Meals Lunch Bar
Ikea

1465/2000
1959/2000
1585/2000
1773/2000
1957/2000

Coleman CC
Scott C
Beech C
Gregor C
Gregor C

Bosch S
Botes D
Brown BJ
Burdett JJ
Busfy M
Cain IF
Campbell T
Carter BP
Cordes DJ

Ferguson PA
Fitzgerald RE
for

Heaney AN
Hernandez R
Hill WD

Number

81 W.A.I.G.
Commissioner Result

Scott C

Dismissed
Consent
Order
Withdrawn
by leave
Dismissed
Discontinued
Discontinued
Dismissed
Dismissed
Discontinued
Discontinued
Discontinued
Dismissed
Dismissed
Discontinued
Discontinued
Discontinued
by leave
Withdrawn
by leave
Dismissed
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Dismissed
want of
prosecution
Discontinued
Discontinued
Granted
Discontinued
Discontinued
Discontinued
Dismissed
Discontinued
by leave
Dismissed
Discontinued
Discontinued
by leave
Discontinued
Discontinued
by leave
Discontinued
Discontinued
Dismissed
Discontinued
Discontinued
by leave
Discontinued
Discontinued
by leave
Discontinued
Dismissed
Discontinued
Dismissed
Discontinued
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Applicant

Respondent

Number

Commissioner Result

Knowles L
Lane SC
Lebeidi K

2067/2000
2124/2000
945/2000

Scott C
Gregor C
Kenner C

Dismissed
Discontinued
Dismissed

Lewis SP
Logan M

Dunsborough Bakery Dunsborough
System Holdings Pty Ltd
Crystal Lake Holdings Pty Ltd T/A Millennium Fine
Food Café Restaurant
Tree Top Walk Motel & Restaurant
Mr S Irvine Monsoon Architectural

1667/2000
1900/1998

Gregor C
Smith C

Lowenhoff A
Lypka NL
Maffina JF
Mazzucato PD

Irvine Holdings Pty Ltd t/a Road Tested Transmissions 1728/1996
Pierponts Pty Ltd
1494/2000
J.D. Milner and Associates
1812/2000
Keel Security Services
1760/2000

Beech C
Gregor C
Beech C
Scott C

McCartney S
McManus BEG

Ebridal.com Ltd
Industrial Galvanizers Corporation Pty Ltd T/A
Industrial Galvanizers (WA)

2064/2000
1584/2000

Fielding SC
Beech C

McNeill SL

Multifax Copiers Pty Ltd

1961/2000

Scott C

Mueller O
Murphy BJ

1357/1999
228/2000

Coleman CC
Gregor C

Murray MJ
Murrell C
Nardi B
Newman SB

Warren F Johnson
T & J Burke Pty Ltd (084 557 602) T/A Burkeair,
K & G Webb Pty Ltd T/A Burkeair
Exosteel Holdings Pty Ltd (CAN 091 954 442)
Gosnells Pharmacy
Ballajura Community College P & C Association Inc.
City of Wanneroo

Discontinued
Dismissed for
want of
prosecution
Discontinued
Discontinued
Discontinued
Withdrawn
by leave
Discontinued
Struck out for
want of
prosecution
Withdrawn
by leave
Discontinued
Discontinued

1480/2000
1681/2000
2142/2000
1647/2000

Fielding SC
Fielding SC
Fielding SC
Scott C

Nissen AJ
Ohm K
Ong P
Orchard J
Pascoe M
Patten MI
Pitts M
Poulson CW

Shire of Bridgetown-Greenbushes
Cable Sands (WA) Pty Ltd
AHS Management Services Pty Ltd CAN 093 177 550
York & Districts Co-operative Ltd
DMR Consulting Group (Australia) Pty Ltd
(David Shaw) Agriculture of Western Australia
Fiore Giovannangelo SODEXHO
Chipper & Son Pty Ltd (ACN 008 676 971)

1629/1999
1643/2000
1470/2000
812/2000
1588/2000
1687/2000
2066/2000
2115/2000

Beech C
Scott C
Wood C
Coleman CC
Beech C
Scott C
Coleman CC
Smith C

Price JRH

Trading Mastery Pty Ltd

1415/2000

Fielding SC

Puki T-J
Redfern M

Kapiris Bros (WA) P/L
Glen Park Engineering Pty Ltd

1838/2000
1389/2000

Coleman CC
Wood C

Richards TM
Richardson NJ

Renatas Café Restaurant
Smith Thornton Accountants

1580/2000
1487/2000

Kenner C
Gregor C

Robertson J
Robinson SS
Rogers DY
Rowlands K

1507/2000
1716/2000
1542/2000
1510/2000

Coleman CC
Gregor C
Coleman CC
Coleman CC

Rundell AJ
Sanusi TY
Shafraz EA
Sheehan RE
Simeon LJ
Steele MJ
Stevens JA
Stevens JM
Stone KJ
Studsor CC

State School Teachers Union of WA (Inc)
Aalto Colar
D & P Rose Auto Repairs
Sostat Pty Ltd and the Rong Family Trust T/a Austin
Computers
Caesars Continental Lunches
Integrated Workforce WA
MJS Business & Financial Services
Bright Blue Holdings Pty Ltd t/a Cambuild
K Mart Australia Ltd
Things Cards & Gifts
Fleetwood Homes
Belalie Holdings Pty Ltd t/a Cummings Bros
Slateblue Nominees Pty Ltd
Kwik & Swift Co. Pty Ltd T/F NWG Trust

1383/2000
1772/2000
1775/2000
1731/2000
1826/2000
1886/2000
1962/2000
1077/2000
2021/2000
1943/2000

Coleman CC
Gregor C
Scott C
Beech C
Scott C
Coleman CC
Beech C
Coleman CC
Scott C
Scott C

Sullivan M

Elmerside Pty Ltd 057 042 583 T/A Hotel Alexander

1569/2000

Smith C

Symonds WR
Tarrant GL
Tatham MP

Collier Homes Pty Ltd
Star Distributor in Partnership Tesdan Pty Ltd
RCR Tomlinson CAN 008898486

456/2000
1606/2000
1411/2000

Beech C
Gregor C
Smith C

Discontinued
Discontinued
Discontinued
Withdrawn
by leave
Discontinued
Dismissed
Discontinued
Discontinued
Discontinued
Dismissed
Discontinued
Discontinued
by leave
Discontinued
by leave
Discontinued
Consent
Order
Discontinued
Consent
Order
Discontinued
Dismissed
Discontinued
Discontinued
Discontinued
Discontinued
Dismissed
Discontinued
Dismissed
Dismissed
Discontinued
Dismissed
Dismissed
Consent
Order
Discontinued
by leave
Discontinued
Discontinued
Dismissed for
want of
prosecution
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Applicant

Respondent

Number

Commissioner Result

Thomas DK
Threadgold M
Trask JF
Tremenheere GS
Varga ES
Wann JA
Warr-Hassall PM

The Western Australian Club Inc.
Diesel Motors
Project Services Australia Pty Ltd
Eurest (Australia) Pty Ltd
The Shorter Group Pty Ltd
Wila Gutharra Community Aboriginal Corporation
Spartan Freightliners

1688/2000
1750/2000
92/2001
1514/2000
1102/2000
1781/2000
1933/2000

Beech C
Beech C
Fielding SC
Coleman CC
Beech C
Coleman CC
Gregor C

Watson TM
White GP

B Digital Limited
Spahn Pty Ltd t/a Lakewood Logistics Group

1020/2000
2052/2000

Coleman CC
Beech C

Whyte HM
Wiles G
Williamson TG
Wilson AR

Kapiris Bros (WA) P/L
Jazzstar Investments Pty Ltd T/A Dependable Roofing
Shire of Dalwallinu
Leitz Tooling Systems Pty Ltd

1849/2000
1523/2000
534/1999
1754/2000

Coleman CC
Gregor C
Coleman CC
Smith C

Wilson EL
Wilson L
Yates B
Young A
Young MC
Yovich AJ
Zaffino D

Ken Durrant of Marco’s Pizza’s
Ballajura Community College P & C Association Inc
RDG Corporation Pty Ltd
Minister for Environmental Protection
Stangold Investments Pty Ltd—Blockbuster Video
Merrick Nominees Pty Ltd t/a Keysbrook General Store
Stan Bates and Stephen Nicolaou t/a Steers Roast

1221/2000
2143/2000
1709/2000
93/2001
57/2001
1717/2000
1988/2000

Scott C
Fielding SC
Scott C
Fielding SC
Scott C
Beech C
Beech C

CONFERENCES—
Matters arising out of—
2001 WAIRC 01913
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE CIVIL SERVICE ASSOCIATION
OF
WESTERN
AUSTRALIA
(INCORPORATED), APPLICANT
v.
COMMISSIONER OF POLICE,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
TUESDAY, 30 JANUARY 2001
FILE NO/S
PSAC 26 OF 2000
CITATION NO. 2001 WAIRC 01913
_______________________________________________________________________________

Result

Consent Order Issued

_______________________________________________________________________________

Order.
WHEREAS this is an application pursuant to Section 44 of
the Industrial Relations Act 1979; and
WHEREAS on the 21st day of December 2000 and the 22nd
day of January 2001 the Commission convened conferences
for the purpose of conciliating between the parties; and
WHEREAS an agreement was reached in respect of the
application and the parties sought to have that agreement reflected in a consent order;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, by
consent, hereby orders—
That the part-time working arrangements for Radio Operators within the Police Communications Branch of the
Police Operations Centre shall be in accordance with the
attached schedule.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner/
Public Service Arbitrator.

Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Dismissed for
want of
prosecution
Discontinued
Withdrawn
by leave
Discontinued
Discontinued
Discontinued
Discontinued
by leave
Dismissed
Discontinued
Dismissed
Discontinued
Dismissed
Discontinued
Withdrawn
by leave

Schedule.
Part-Time Working Arrangements For Radio Operators
Within The Police Communications Branch Of The Police
Operations Centre
(1) Part-Time Agreement
(a) Each permanent part-time arrangement shall be confirmed
in writing and shall include the agreed period of the arrangement, and the agreed hours of duty.
(b) The conversion of a full-time employee to part-time employment may only be implemented with the written consent or by
written request of that employee. No employee may be converted
to part-time employment without his or her prior agreement.
(2) Hours of Duty
(a) Permanent part-time employment arrangements worked
within the Police
Communications Centre is regular and continuing employment based on an equitable distribution of shifts averaging
twenty (20) hours per week in accordance with the full-time
roster. Part-time hours worked are averaged to facilitate the
12 hour shift line roster that currently exists with the Police
Operations Centre.
(b) The Commissioner shall specify in writing before a parttime employee commences duty, the prescribed average weekly
hours of duty for the employee.
(c) Employees shall be allowed to exchange shifts or days off
with other employees provided the approval of the Commissioner
has been obtained and provided further that any excess hours
worked shall not involve the payment of overtime.
(3) Salary and Annual Increments
(a) An employee who is employed on a part-time basis shall
be paid a proportion of the appropriate full-time salary dependent upon the average weekly hours worked. The salary
shall be calculated in the following manner—
average hours worked per fortnight
80

x

full-time fortnightly salary
1

(b) A part-time employee shall be entitled to annual increments in accordance with Clause 23.—Annual Increments of
the Western Australia Police Service Enterprise Agreement
for Public Service Officers 2000 subject to meeting the usual
performance criteria.
(4) Operation
The following arrangements shall apply to part-time employees employed as Radio Operators undertaking shiftwork
in the Police Communications Branch.

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

(a) Shifts of twelve (12) hours may be rostered and worked
by the part-time employee in a manner agreed by the Commissioner and the employee subject to the number of ordinary
hours worked over the agreed period averaging the approved
pro rata hours of forty (40) per week.
(b) In addition to subclause (a) of this clause, where the
Commissioner and the employee agree, the employee may
work additional hours in excess of the ordinary rostered hours
in each fortnight.
(c) Shift allowance and any additional days off in lieu for
afternoon, night, Saturday, Sunday and public holiday shifts
shall not be paid and to compensate a commuted allowance
shall be paid on a pro rata basis fortnightly with salary.
(d) The quantum of commuted allowance shall be—
$10060 per annum based on the full-time working arrangement of an average of 80 hours per fortnight.
(e) The quantum of commuted allowance for part-time working arrangements shall be paid on the same proportionate basis
of the average full-time equivalent, based on the average hours
worked per fortnight.
(f) The commuted allowance shall be paid during periods of
annual leave in lieu of the leave loading prescribed in this
Agreement and during any period of paid sick leave but will
not be paid during any periods of long service leave.
(g) Overtime shall not be payable unless the total time
worked is in excess of twelve (12) hours worked in any one
shift or is in excess of an average of 80 hours in a fortnight.
(h) When additional work is performed in accordance with
subclause (b) of this clause shift penalties will be paid as appropriate in accordance with subclauses (1), (2) and (3) of
Clause 35—Shift Work Allowance of the Enterprise Agreement for Public Service Officers 2000 in lieu of the commuted
allowance prescribed in subclause (c) to (f) of this clause.
(5) Relationship to Enterprise Agreement for Public Service Officers 2000
This order shall operate in conjunction with the Western
Australia Police Service Enterprise Agreement for Public
Service Officers 2000. In the event of any inconsistency between the provisions contained in this order and those
contained within the Western Australia Police Service Enterprise Agreement for Public Service Officers 2000, the
provisions contained in this order shall prevail to the extent of
any such inconsistency.
(6) Period of Effect
This order shall operate for a period of twelve months or
until a replacement Enterprise Agreement for Public Service
Officers is registered with the Western Australian Industrial
Relations Commission, whichever is the earlier.

CONFERENCES—
Matters referred—
2001 WAIRC 01894
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE AUSTRALIAN WORKERS’
UNION, WEST AUSTRALIAN
BRANCH, INDUSTRIAL UNION OF
WORKERS, APPLICANT
v.
BHP IRON ORE LTD, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
MONDAY, 29 JANUARY 2001
FILE NO/S
CR 308 OF 2000
CITATION NO. 2001 WAIRC 01894
_______________________________________________________________________________

Result
Representation
Applicant

Declaration issued
Mr M Llewellyn

Respondent
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Mr H Downes as agent and with him Mr
D Berg of counsel

_______________________________________________________________________________

Reasons for Decision.
The matter before the Commission is one referred
pursuant to s 44 (9) of the Industrial Relations Act 1979
(“the Act”) in relation to a dispute between the applicant
and the respondent regarding a decision by the respondent
to contract out certain works at its Mt Newman mining
operations.
2. The terms of the dispute are set out in the memorandum
of matters referred for hearing and determination as
follows—
“On 22 September 2000 the respondent gave notice
to the relevant unions pursuant to clause 29(5) of
the Iron Ore Production and Processing (Mt Newman
Mining Company Pty Ltd) Award No A29 of 1984
(“the Award”) that it intended that the job of maintaining and cleaning signs and reflectors at the mine
would in future be performed by a contractor.
The applicant opposes the utilisation of a contractor on the basis that it considers it will detrimentally
effect the availability of reasonable hours of work
of its members contrary to the terms of clause 29 of
the Award.
The respondent claims that the introduction of a contractor to do the work—
will not be on a “side by side” basis and,
therefore, clause 29(1)(b) of the Award does
not apply; and
in any event, will not have a detrimental effect on the available reasonable hours of work
of the applicant’s members
and says that the work should proceed accordingly”.
3. The nub of the applicant’s argument was that the course
proposed by the respondent was not consistent with clause
29—Utilisation of Contractors of the Iron Ore Production
and Processing (Mt Newman Mining Company Pty Ltd)
Award Number A 29 of 1984 (“the Award”). Not
surprisingly, the respondent contended that the contracting
out of maintaining and cleaning signs and reflectors at
the mine was consistent with this provision of the Award
and the work should proceed. There was no other ground
advanced by the applicant as to why the work should not
be performed by a contractor.
4. Mr Llewellyn represented the applicant and Mr Downes
as agent and with him Mr Berg of counsel, represented
the respondent.
Facts
5. The facts are relatively straightforward and may be shortly
stated as follows.
6. Reflectors, flashing lights and signs are located in the
mining operations area on all roads, ramps, benches and
dumps, to ensure that there is a safe and productive traffic
flow around the mining area. These items need to be
maintained and cleaned to ensure that they remain in
optimum safe condition. The placement of reflectors,
flashing lights and signs, their maintenance and cleaning,
is the subject of a work instruction issued by the
respondent’s mining department, the latest version of
which dated March 2000, was tendered in evidence as
exhibit A3. This work instruction provides that the signs
and reflectors should be cleaned every “pay Friday” or
as required, to help provide effective delineation of haul
roads. This work instruction replaced an earlier work
instruction dated May 1999, which provided that the
frequency of cleaning should be once every four shifts
for each shift. This work instruction was exhibit A2.
7. Mr Kumeroa, a convener for the applicant, was and is
employed by the respondent as a production worker level
4. He said that his duties included operating trucks, plant,
dozers and shovels and labouring work. The latter work
involved cleaning of signs and reflectors, the subject of
the present dispute. The uncontroverted evidence was that
employees of the respondent engaged in mine worker
1.
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classification levels 1-4 have traditionally done the
cleaning of signs and reflectors as a part of the general
labouring duties required of these classifications.
However, the evidence was, through both Mr Kumeroa
and Mr Spoonheim, the respondent’s mining manager,
that the work of cleaning signs and reflectors forms only
a small portion of the duties of these employees, with the
dominant duty being the driving of trucks and other
equipment.
In about mid 1999, discussions took place between the
applicant and the respondent in relation to a “90 day
notice” issued by the respondent under the Award,
proposing that the work of signs and reflector maintenance
be contracted out. Following discussions between the
applicant and the respondent, changes were made to the
then system of sign and reflector maintenance, to
accommodate the respondent’s then concerns. As a result,
the contracting out proposal did not proceed and it was
agreed that the new arrangements would be put in place
on a trial basis, with a further review to take place in the
future. This was set out in a memorandum from the acting
manager mining, to the various union conveners dated 6
August 1999 and tendered as exhibit A4.
It was common ground that in the past, mineworker
classification employees did this particular work during
ordinary hours, and machine operators were brought in
on an overtime basis, to supplement production time
necessary as a result. According to the evidence, this
practice had been so for a number of years. Mr Kumeroa
testified that in about 1998 however, the respondent
introduced a number of efficiency changes. One of these
was the almost total elimination of overtime. He said that
he personally has not performed work on overtime since
about 1996. Nor has anyone else as far as he could say,
since these changes were made. Since in or about the
time of these changes, employees have only generally
worked their normal hours of 42.5 per week or
thereabouts. This was confirmed in Mr Spoonheim’s
evidence where he said that the respondent took a decision
at about this time to as far as possible, eliminate the
working of overtime. He testified that employees now
had no real choice but to work the normal hours of work.
By memorandum dated 22 September 2000 (exhibit A5),
the respondent notified the various union conveners that
in accordance with clause 29 of the Award, the respondent
intended to contract out the maintenance of signs and
reflectors in the mine. The contract works were to
commence on 22 December 2000 or earlier if by
agreement. It was foreshadowed that discussions between
the parties would take place prior to the implementation
date. The contractor would be required to work an
estimated 24 hours per week cleaning reflectors and signs,
however, this could be more or less hours depending upon
the respondent’s requirements.
A number of meetings took place between the applicant
and the respondent at site level, to discuss the proposed
contracting out during which, the applicant attempted to
persuade the respondent to keep the work “in-house”.
The respondent was not persuaded by these discussions
and intends to proceed with the work, however agreed to
defer the implementation of same, pending the hearing
and determination of this application by the Commission.
The evidence from Mr Spoonheim was that the rationale
for the use of a contractor for this work was to better
utilise the respondent’s mine worker classification
employees on their principal tasks, involving the operation
of equipment, rather than cleaning reflectors and signs.
The respondent estimated that the efficiency savings for
it would be in the order of some $650,000 net per annum.
It was common ground on the evidence that the
introduction of a contractor for this work would lead to
no diminution in normal working hours or earnings for
mine worker employees. That is, employees would
continue to work 42.5 hours per week and earn the same
remuneration as they have done previously. However, it
was the evidence that the respondent did advise the
applicant and other unions during discussions on this
issue, that from time to time there might be still a need
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for employees of the respondent to clean signs and
reflectors. It was also accepted by Mr Spoonheim that
the contractor’s employees would be working in and
around employees of the respondent in the mining
operations area.
14. I find accordingly.
Consideration
15. The applicant submitted that in effect, since its decision
in or about 1998 to cease offering overtime to employees,
the respondent has applied a “reverse overtime ban” of
its own, preventing any employee of the respondent from
accessing overtime. It was therefore submitted by Mr
Llewellyn, that the decision by the respondent to introduce
a contractor into this area, would lead to employees
suffering a detrimental effect in terms of available
reasonable hours of work, contrary to clause 29(1)(b) of
the Award. It was further submitted by the applicant, that
the contractor’s employees will be working on a “side by
side” basis in that its employees will work in or around
mine worker employees who have been trained in and
have the expertise to perform this type of work and will
be required to perform it from time to time, thereby
satisfying the requirements of clause 29(1)(c) of the
Award.
16. On the other hand, Mr Downes submitted that the
“available reasonable hours of work” in the context of
the respondent’s present operations, are 42.5 per week
and that the evidence demonstrated that no employee
would suffer any detriment as a result of the introduction
of a contractor on this work. Furthermore, the submission
was that in any event, the “side by side” requirement
contained in clause 29(1)(c) of the Award was not met on
this occasion, because this requires a “like with like”
classification comparison between the work done by the
contractor and that performed by an employee. In the
present context, whilst the respondent’s mine worker
classification employees were trained and had expertise
to do the work in question, the contractor’s employees
were not trained and experienced truck drivers and
therefore no such “similar expertise” existed to satisfy
this requirement. The respondent therefore submitted that
the terms of clause 29 of the Award was no impediment
to it proceeding with the contracting out of the work in
question.
17. Clause 29—Utilisation of Contractors of the Award
relevantly provides as follows—
“(1) (a) When it is necessary for the employer to retain the services of a contractor, the employer
shall give prior notice to the union or unions
concerned through the convenors of the nature of the work to be performed, the name of
the contractor, standard hours to operate during the contract and the likely duration of the
contract.
(b) No employee to whom this Award applies shall
suffer any detrimental effect in respect of his
normal earnings, job security or available reasonable hours of work by reason of the
employment of contractors’ employees on a
“side by side” basis.
(c) A “side by side” basis shall mean that those
employees and employees having similar expertise are working together on the same work
in the same work section, location and locale.
(2) No employee to whom this award applies shall be
retrenched because of the employment of contractors.
(3) The provisions of this clause shall not act in a manner prejudicial to the employer’s operations in the
event of an emergency circumstance arising e.g. railway wash-away or substantial mechanical failure
to plant or equipment beyond the normal and immediate manning resources of the employer.
(4) Contractors will generally be employed for construction, modification and project work. Contractors
may, however, be necessary to perform in-plant maintenance under warranty arrangements or to meet
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requirements for specialised equipment or specialised services. Where in particular circumstances it
is proposed to utilise contractors to meet requirements for specialised equipment or specialised
services, the employer will notify, and if requested
discuss the matter with, representatives of the union
or unions concerned prior to any commencement of
the work by the said contractors.
(5) Where a particular job is usually performed by employees to whom this award applies, and it is
intended that such job will in the future be performed
by contractors, the employer shall give to representatives of the union or unions concerned notice of the
matter not less than three months prior to the date
on which it is intended that contractors commence
work on that job. If requested, the employer shall
discuss the matter with representatives of the union
or unions concerned prior to any commencement of
work on that job by the said contractors.”
There are essentially two issues for resolution in this
matter. The first issue is whether, in this case, the
employees of the contractor will be working “side by side”
with employees of the respondent. In my opinion,
consideration of this issue is a condition precedent to
considering the second issue, that is whether there flows
any “detrimental effect” for the purposes of clause
29(1)(b), because unless it is established that there will
be employment on a “side by side” basis, the trigger for
considering any detrimental effect for the purposes of
clause 29(1)(b), does not arise.
After having considered the matter in light of the evidence
I am of the view that employees of the proposed contractor
will, if required, work “side by side” employees of the
respondent. The evidence was that the contractor’s
employees would be working in and around the mining
operations and furthermore, the uncontroverted evidence
was that the respondent may also require its own
employees to perform sign and reflector cleaning and
maintenance from time to time. I am therefore satisfied
that the requirements as to employees working together
on the same work in the same section, location and locale
would be satisfied. The next element is what is meant by
“similar expertise”.
I was initially attracted in these proceedings, to the
proposition that this meant that there needed to be
comparability between the occupations of the contractor’s
employees and those of the employer that is, a one for
one comparison for example, boiler maker/welders and
boiler maker/welders etc. However, on further reflection
I am of the view that this construction is too narrow,
having regard to the intention of the clause when read as
a whole. In my opinion, the focus of the inquiry should
be on whether the employees in question have, by reason
of training and experience, competency to perform the
particular work in issue that is proposed to be contracted
out. This is supported by the succeeding words in the
paragraph that refer to the work to be done. Furthermore,
an example serves to illustrate this issue. Take the case of
a very skilled tradesperson who performs, as a substantial
part of his or her duties, work of an unskilled or semiskilled nature, because of circumstances pertaining at that
point in time. The employer then proposes to contract
out that work. Those persons, who it is proposed will
perform such work employed by a contractor, are not
skilled tradespersons, but are adequately trained to
undertake the semi-skilled work. Clearly, the skilled
tradesperson would suffer a very significant detriment
by reason of contracting out, assuming there are no other
options open to gainfully employ that person elsewhere.
If the narrow construction were adopted, then the clause
would be devoid of any meaningful effect in such
circumstances. I do not consider that this was, from an
examination of the clause as a whole, the intention of the
draftsperson of the Award. Thus in my view, the focus
should be on the expertise to perform the work to be
contracted out and not a comparison of the total expertise
of the employees of both the contractor and the employer,
assessed in a vacuum without regard to the particular work
to be done.
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22. Adopting this broader approach to construction, I am
therefore satisfied that for the purposes of clause 29(1)(c),
the “similar expertise” criteria would be met on this
occasion.
23. The next issue is whether, on the evidence, any employee
of the respondent will suffer any “detrimental effect”, in
respect of his “available reasonable hours of work”, by
reason of the engagement of the contractor to perform
the sign and reflector cleaning and maintenance.
24. “Detrimental” in terms of the Concise Oxford Dictionary,
means “harmful, causing loss”. The evidence was, including
the applicant’s, that by reason of the engagement of the
contractor, there would be no diminution in terms of earnings
or any effect on the normal working hours of employees,
which have been 42.5 per week since about 1998. As noted,
the evidence was that the respondent, in about 1998, took a
decision to reduce costs by the effective elimination of
regular overtime work. This has clearly not been a recent
phenomenon. Indeed, as I have already noted, Mr Kumeroa’s
evidence was that he personally had not worked overtime
since in or about 1996. There was no suggestion on the
evidence that the respondent’s decision to eliminate overtime
in this context, was for the express purpose of engaging
contractors.
25. Whilst the apparent policy position adopted by the
respondent in relation to not offering employees work on
overtime may have other consequences, given the terms
of clause 10 — Overtime of the Award, in the context of
the facts as I have found them to be in this case, I am not
able to conclude that the respondent’s employees will
suffer any “detrimental effect” by reason of the
engagement of a contractor for sign and reflector cleaning
and maintenance. In the absence of evidence as to any
detrimental effect on the relevant employees, it is not
necessary for me to conclusively determine on this
occasion, what is meant by the phrase “available
reasonable hours of work”, as to whether it is referable
to availability in terms of actual hours worked or some
other concept. On any basis, on the facts of this case, the
first limb has not been established.
26. However as an aside, I consider that there is substance to
the applicant’s argument that the concept of “available
reasonable hours of work” means something other than
normal hours of work provided by the employer, given that
there is reference to “normal earnings” in clause 29(1)(b)
of the Award, expressed disjunctively to both job security
and available reasonable hours of work. Accordingly, my
conclusions in relation to this particular application are based
on the facts as I have found them to be on this occasion.
27. Therefore, in the absence of there being any other reason
why the work should not be performed by a contractor, I
am compelled to the conclusion that the work proposed
to be contracted out by the respondent should proceed
and a declaration will issue to that effect.
2001 WAIRC 01895
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE AUSTRALIAN WORKERS’
UNION, WEST AUSTRALIAN
BRANCH, INDUSTRIAL UNION OF
WORKERS, APPLICANT
v.
BHP IRON ORE LTD, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
MONDAY, 29 JANUARY 2001
FILE NO/S
CR 308 OF 2000
CITATION NO. 2001 WAIRC 01895
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Declaration issued.
Mr M Llewellyn
Mr H Downes as agent and with him Mr
D Berg of counsel

_______________________________________________________________________________
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Declaration.
HAVING heard Mr M Llewellyn on behalf of the applicant
and Mr H Downes as agent and with him Mr D Berg of counsel for the respondent the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby
declares—
THAT the work of the cleaning and maintenance of
reflectors and signs at the respondent’s Mt Newman mining operations as proposed to be performed by a contractor
commencing 22 December 2000 should proceed.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.

2001 WAIRC 01907
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE AUSTRALIAN WORKERS’
UNION, WEST AUSTRALIAN
BRANCH, INDUSTRIAL UNION OF
WORKERS, APPLICANT
v.
BHP IRON ORE PTY LTD,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
MONDAY, 29 JANUARY 2001
FILE NO/S
CR 5 OF 2001
CITATION NO. 2001 WAIRC 01907
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Direction issued.
Mr M Llewellyn
Mr R Lilburne of counsel

_______________________________________________________________________________

Direction.
HAVING heard Mr M Llewellyn on behalf of the applicant
and Mr R Lilburne of counsel for the respondent the Commission pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby directs—
(1) THAT the applicant file and serve particulars of claim
by 1 February 2001.
(2) THAT the respondent file and serve particulars of
its answer by 7 February 2001.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.

2001 WAIRC 02024
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE AUSTRALIAN WORKERS’
UNION, WEST AUSTRALIAN
BRANCH, INDUSTRIAL UNION OF
WORKERS, APPLICANT
v.
BHP IRON ORE PTY LTD,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
THURSDAY, 15 FEBRUARY 2001
FILE NO/S
CR 5 OF 2001
CITATION NO. 2001 WAIRC 02024
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Direction issued.
Mr M Llewellyn
Mr H Downes as agent

_______________________________________________________________________________
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Direction.
HAVING heard Mr M Llewellyn on behalf of the applicant
and Mr H Downes as agent on behalf of the respondent the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby directs—
(1) THAT the parties exchange and file a list of relevant
documents upon which they intend to rely at the hearing of this matter by 14 February 2001.
(2) THAT the parties file an agreed statement of facts
(if any) by 14 February 2001.
(3) THAT the leading of evidence in relation to the issues in application no. CR 5 of 2001 will precede
the leading of evidence in application no. CR 18 of
2001.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.

2001 WAIRC 01866
EMPLOYMENT OF MS C FEDERICI
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CYNTHIA GAIL FEDERICI, THE
AUSTRALIAN WORKERS’ UNION,
WEST AUSTRALIAN BRANCH,
INDUSTRIAL UNION OF WORKERS,
APPLICANT
v.
SHEARBODY, METRO SHEARS,
SHEARBODY AND METRO SHEARS,
RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
TUESDAY, 23 JANUARY 2001
FILE NO/S
APPLICATION 1586 OF 2000, CR 12
OF 2001
CITATION NO. 2001 WAIRC 01866
_______________________________________________________________________________

Result
Representation
Applicants
Respondents

Direction issued
Mr D H Schapper of Counsel
Mr J Flanigan of Counsel

_______________________________________________________________________________

Direction.
HAVING heard Mr D Schapper of counsel on behalf of the
applicants and Mr J Flanigan of counsel on behalf of the respondents, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby directs—
1. THAT in respect of matter CR 12 of 2001 the applicant file and serve written submission on whether
the applicant can properly make the application by
25 January 2001; and
2. THAT in respect of matter CR 12 of 2001 the respondents file and serve written submission in reply
by 1 February 2001;
3. THAT in respect of both applications the respondents discover to the applicants by 29 January 2001
the following information:
1. The number of sheep shorn by the respondents and the sites at which they were shorn
since 19 September 2000.
2. The number of fleeces classed by the respondents since 19 September 2000 and the persons
who classed these fleeces, the dates and sites
at which they were classed.
3. The record of Ms Federici’s earnings with the
respondents for the six months to 5 September 2000; and
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4. THAT in respect of both applications the applicants
discover to the respondents by 29 January 2001 the
following information:
1. A quantification of the applicants claim
2. All earnings earnt by Ms Federici in her own
name or in partnership with her husband since
5 September 2000
3. Correspondence between Ms Federici and
Wellard Rural of September 2000; and
5. THAT the parties mutually discover by 29 January
2001 all other relevant documents; and
6. THAT the parties have liberty to apply at short
notice.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.

2001 WAIRC 01900
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
COMMUNICATIONS, ELECTRICAL,
ELECTRONIC,
ENERGY,
INFORMATION,
POSTAL,
PLUMBING,
AND
ALLIED
WORKERS UNION OF AUSTRALIA,
ENGINEERING & ELECTRICAL
DIVISION,
WA
BRANCH,
APPLICANT
v.
BHP IRON ORE PTY LTD,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
MONDAY, 29 JANUARY 2001
FILE NO/S
CR 18 OF 2001
CITATION NO. 2001 WAIRC 01900
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Direction issued.
Mr M Llewellyn
Mr R Lilburne of counsel

DELIVERED
FILE NO
CITATION NO.
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FRIDAY, 12 JANUARY 2001
CR 350 OF 2000
2001 WAIRC 01773

_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Direction issued
Mr J Rosales Castaneda of Counsel
Mr D Jones

_______________________________________________________________________________

Direction.
HAVING heard Mr J Rosales Castaneda of counsel on behalf
of the applicant and Mr D Jones on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs—
(1) THAT the respondent provide to the applicant by
9am Monday 15 January 2001 any documents that record
or comment on the activities of Mr Mitchell as a union
delegate, or on behalf of the union.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.

2001 WAIRC 01968
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
CLIFTON NOMINEES PTY LTD,
RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
MONDAY, 5 FEBRUARY 2001
FILE NO
CR 310 OF 2000
CITATION NO. 2001 WAIRC 01968

_______________________________________________________________________________

_______________________________________________________________________________

Direction.
HAVING heard Mr M Llewellyn on behalf of the applicant
and Mr R Lilburne of counsel for the respondent the Commission pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby directs—
(1) THAT the applicant file and serve particulars of claim
by 1 February 2001.
(2) THAT the respondent file and serve particulars of
its answer by 7 February 2001.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.

Result
Representation
Applicant
Respondent

TERMINATION OF EMPLOYMENT
2001 WAIRC 01773
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
BURSWOOD
RESORT
(MANAGEMENT)
LTD,
RESPONDENT
CORAM
COMMISSIONER S WOOD

Direction issued
Mr J Rosales Castaneda of Counsel
Mr D Clarke

_______________________________________________________________________________

Direction.
HAVING heard Mr J Rosales Castaneda of counsel on behalf
of the applicant and Mr D Clarke on behalf of the respondent,
the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby directs—
1. THAT evidence-in-chief be given by witness
statements; and
2. THAT the parties do file and serve witness
statements by 13 March 2001; and
3. THAT any documents which any party intends to
adduce in evidence shall be annexed in copy form to
the statement of the witness through whom it is to
be tendered; and
4. THAT no evidence-in-chief may be adduced which
is not contained in the said witness statements without leave of the Commission; and
5. THAT the parties have liberty to apply at short
notice.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
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CONFERENCES—Notation of—
Parties

Commissioner
/Conference
Number

Date

Matter

Result

Australian
Manufacturing
Workers Union

Neverfail WA Pty Ltd

Beech C
C338/2000

13/12/00
&
17/01/01

Industrial
issues

Concluded

Australian
Workers Union

BHP Iron Ore Ltd

Kenner C
C308/2000

05/12/00

Contracting out of work

Referred

Australian
Workers Union

BHP Iron Ore Ltd

Kenner C
C332/2000

15/12/00

Right of site access

Discontinued

Automotive, Food,
Metals, Engineering,
Printing & Kindred
Industries Union
Automotive, Food,
Metals, Engineering,
Printing & Kindred
Industries Union
Automotive, Food,
Metals, Engineering,
Printing & Kindred
Industries Union
Builders’ Labourers,
Painters and
Plasterers Union
Builders’ Labourers,
Painters and
Plasterers Union
Communications,
Electrical, Electronic,
Energy, Information,
Postal, Plumbing
& Allied Workers’
Union
Communications,
Electrical, Electronic,
Energy, Information,
Postal, Plumbing
& Allied Workers’
Union
Communications,
Electrical, Electronic,
Energy, Information,
Postal, Plumbing
& Allied Workers’
Union
Hospital Salaried
Officers Association

Advantage Air Pty Ltd

Gregor C
C7/2001

18/12/00

Alleged unfair dismissal

Concluded

St John of God

Scott C
C351/2000

15/01/01

Dispute on how
employees are assessed
for their classification

Concluded

West Australian
Newspapers Ltd

Wood C
C11/2001

19/01/01
&
23/01/01

Alleged refusal to allow
an employee to work
overtime

Concluded

Interceramics

Gregor C

29/11/00

Concluded

Novacoat Pty Ltd

Gregor C

Bentley Hospital

Gregor C
C19/2001

28/11/00
&
15/12/00
—

Dispute with accessing
time and wage records
negotiation of entitlements
Termination of
employment
Treatment of member

Concluded

BHP Iron Ore Ltd
and Other

Kenner C
C17/2001

—

Alleged Introduction
of Contractors

Discontinued

Kone Elevators Pty Ltd

Gregor C
C31/2001

—

Industrial Action

Concluded

Metropolitan Health
Service Board

Scott C
PSAC13/2000

Negotiations re:
Agreement

Concluded

Metropolitan Health
Service Board at
Fremantle Hospital
and Health Service
Rocky Bay
Incorporated
Penrhos College Inc

Scott C
PSAC21/2000

20/09/00
&
06/11/00
—

Concluded

Scott C
C325/2000
Kenner C
C194/2000

19/12/00

Relief of the harassment
of Ms Elliott by
Management of the
Hospital
Dismissal

03/10/00

Termination of
Employment

Discontinued

Santa Maria College

Kenner C
C312/2000

21/12/00

Discontinued

Bowra and O’Dea

Smith C
CR111/2000

16/01/01

Alleged Unfair
Treatment of an
Employee
Dismissal

Burswood Resort
(Management)
Limited
Burswood Resort
(Management) Ltd

Wood C
C203/2000

16/08/00

Wood C
C350/2000

Ed McCaffen/Joy
Lemon Heaton
Enterprises Pty Ltd

Beech C
C327/2000

Hospital Salaried
Officers Association

Hospital Salaried
Officers Association
Independent Schools
Salaried Officers’
Association
Independent Schools
Salaried Officers’
Association
Liquor, Hospitality
and Miscellaneous
prosecution
Workers’ Union
Liquor, Hospitality
and Miscellaneous
Workers’ Union
Liquor, Hospitality
and Miscellaneous
Workers’ Union
Liquor, Hospitality
and Miscellaneous
Workers’ Union

Concluded

Referred

Dismissed for
want of

Referred

21/12/01

Alleged
Unfair
Dismissal
Termination

—

Dismissal

Concluded

Referred

81 W.A.I.G.
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Parties

Liquor, Hospitality
and Miscellaneous
Workers’ Union
Liquor, Hospitality
and Miscellaneous
Workers’ Union
Liquor, Hospitality
and Miscellaneous
Workers’ Union
Liquor, Hospitality
and Miscellaneous
Workers’ Union
Liquor, Hospitality
and Miscellaneous
Workers’ Union
Liquor, Hospitality
and Miscellaneous
Workers’ Union
Liquor, Hospitality
and Miscellaneous
Workers’ Union
Liquor, Hospitality
and Miscellaneous
Workers’ Union
Police Union
Prison Officers’ Union

Commissioner
/Conference
Number

Date

Matter

Result

Minister for
Education

Kenner C
C185/2000

24/08/00

Alleged Unfair Dismissal

Referred

Minister for Education

Kenner C
CR185/2000

24/08/01

Unfair Dismissal

Discontinued

Minister for Education

Kenner C
CR185/2000

05/02/01

Unfair Dismissal

Discontinued
by leave

Mundella Foods Pty Ltd

Scott C
C2/2001

08/01/01

Dismissal

Referred

Shearbody and Metro
Shears

Wood C
C12/2001

18/01/01

Employment of Ms C Federici Referred

Southern Caterers WA

Wood C
C340/2000

24/01/01

Alleged Unfair Dismissal

Discontinued

The Hotel Grande
Chancellor

Scott C
C356/2000

—

Termination

Concluded

Tick Tock Watch
Repairs Pty Ltd

Wood C
C324/2000

18/01/01

Alleged Unfair Dismissal

Discontinued

Commissioner of Police

Fielding SC
PSAC25/2000
Beech C
C176/2000

24/01/01

Effective date of reversion
to full time employment
Negotiations re staffing
arrangements

Discontinued

Hon. Attorney General

CORRECTIONS—
COUNTRY HIGH SCHOOL HOSTELS AWARD, 1979.
No. R 7A of 1979.
2001 WAIRC 01894
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
COUNTRY HIGH SCHOOL HOSTELS
AUTHORITY, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
FRIDAY, 19 JANUARY 2001
FILE NO/S
APPLICATION 681 OF 2000
CITATION NO. 2001 WAIRC 01849
_______________________________________________________________________________

Result
Representation
Applicant
Respondent
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Variation of the Country High School
Hostels Award, 1979
Mr J Ridley
Ms A Davison

_______________________________________________________________________________

Amending Order.
HAVING heard Mr J Ridley on behalf of the applicant and
Ms A Davison on behalf of the respondent and by consent the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—
THAT the Country High School Hostels Award, 1979
be varied in accordance with the following Schedule and

18/07/00
&
24/08/00

Concluded

that such variation shall have effect from the beginning
of the first pay period commencing on or after 12 December 2000.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.

Schedule.
1. Clause 9—Overtime: Delete subclause (6) of this clause
and insert the following in lieu thereof—
(6) Where an employee has not been notified the previous day or earlier that they are required to work
overtime the employer shall ensure that employees
working such overtime for an hour or more shall be
provided with any of the usual meals occurring during such overtime or be paid $7.40 each meal.
2. Clause 20—Meal Money: Delete subclause (1) of this
clause and insert the following in lieu thereof—
(1) An employee required to work overtime for more
than two hours, without being notified on the previous day or earlier that they will be so required to
work, shall be supplied with a meal by the employer
or paid $7.40 for a meal.
3. Clause 21—Special Rates and Provisions: Delete paragraph (a) of subclause (1) of this clause and insert the following
in lieu thereof—
(1) (a) All employees called upon to clean closets,
connected with septic tanks or sewerage shall
receive an allowance of 53 cents per closet
per week.
4. Clause 22—Supported Wage System: Delete paragraph
(b) of subclause (3) of this clause and insert the following in
lieu thereof—
(b) Provided that the minimum amount payable shall
not be less than $47.70 per week.
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5. Clause 22—Supported Wage System: Delete paragraph
(c) of subclause (9) of this clause and insert the following in
lieu thereof—
(c) The minimum amount payable to the employee during
the trial period shall be no less than $47.70 per week.
6. Clause 24—Wages: Delete paragraphs (a) and (b) of
subclause (2) of this clause and insert the following in lieu
thereof—
(2) General Conditions—
(a) Senior employees appointed as such by the
employer shall be paid $17.35 per week in
addition to the rates prescribed herein.
(b) A leading hand placed in charge of not less
than three other employees shall be paid
$17.35 per week extra.
7. Schedule A—Parties to the Award: Delete this schedule
and insert the following in lieu thereof—
SCHEDULE A—PARTIES TO THE AWARD
The following organisation is a party to this award—
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch

PROCEDURAL DIRECTIONS
AND ORDERS—
2001 WAIRC 01832
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ROBERT NEWTON, APPLICANT
v.
ROMAN CATHOLIC BISHOP OF
BUNBURY, ST JOSEPH’S COLLEGE,
RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
THURSDAY 18 JANUARY 2001
FILE NO
APPLICATION 18 OF 2000
CITATION NO. 2001 WAIRC 01832
_______________________________________________________________________________

Representation
Applicant
Respondent

Mr A Gill of counsel
Mr G Bartlett of counsel

81 W.A.I.G.

2001 WAIRC 01897
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
NIGEL WILLIAM LORD, APPLICANT
v.
WESTPOINT CORPORATION PTY
LTD, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
THURSDAY, 25 JANUARY 2001
FILE NO/S
APPLICATION 1184 OF 2000
CITATION NO. 2001 WAIRC 01897
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Direction issued.
Ms M Quai of counsel
Mr S A Sirett of counsel

_______________________________________________________________________________

Direction.
HAVING heard Ms M Quai of counsel for the applicant and
Mr S A Sirett of counsel for the respondent the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby directs—
(1) THAT each party shall give an informal discovery
by serving its list of documents by 12 February 2001.
(2) THAT inspection of documents shall be completed
by 19 February 2001.
(3) THAT evidence in chief in this matter be adduced
by way of signed witness statements which will stand
as the evidence in chief of the maker. Evidence in
chief other than that contained in the witness statements may only be adduced by leave of the
Commission.
(4) THAT the applicant file and serve any signed witness statements upon which they intend to rely no
later than 14 days prior to the date of hearing.
(5) THAT the respondent file and serve any signed witness statements upon which they intend to rely no
later than 7 days prior to the date of hearing.
(6) THAT the matter be listed for hearing for 2 days.
(7) THAT the parties have liberty to apply on short notice.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.

_______________________________________________________________________________

Order.
HAVING heard Mr A Gill of counsel on behalf of the applicant and Mr G Bartlett of counsel on behalf of the respondent
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
1. That St Joseph’s College be struck out as a party to
the application for want of jurisdiction;
2. The witness statements filed by the parties prior to
10 July 2000 do stand as the evidence in chief of the
maker of each statement and any additional evidence
to be adduced or any amended statements are to be
filed and served by each party by 26 January 2001;
3. Each party to confirm in writing to each other by 29
January 2001 the names of the other party’s witnesses
they require to be produced for cross-examination;
4. If the Applicant intends to make an application to
adjourn or vacate the dates for hearing, that application shall be made by 19 January 2001;
5. The Respondent’s application for an order that the
Commission refrain from hearing this matter pursuant to s.27(1)(a) of the Industrial Relations Act 1979
be adjourned sine die.
(Sgd.) J.H. SMITH,
[L.S.]
Commissioner.

2001 WAIRC 02022
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
SANDRA HOARE, APPLICANT
v.
WOMENS LEGAL SERVICES
INCORPORATED
(WA),
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
WEDNESDAY, 7 FEBRUARY 2001
FILE NO/S
APPLICATION 1216 OF 2000
CITATION NO. 2001 WAIRC 02022
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Direction issued.
Mr S Bibby
Mr D Howlett of counsel

_______________________________________________________________________________

Direction.
HAVING heard Mr S Bibby on behalf of the applicant and
Mr D Howlett of counsel on behalf of the respondent the
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Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby directs—
(1) THAT the respondent file and serve written submissions as to the capacity of Mr Bibby to represent the
applicant by 12 February 2001.
(2) THAT the applicant file and serve written submissions in reply by 19 February 2001.
(3) THAT the applicant and respondent file an agreed
statement of facts (if any) by 19 February 2001.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.

2001 WAIRC 01813
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
MARK
JOSEPH
CARBERRY,
APPLICANT
v.
TJ & HP ABBOTT TRANSPORT,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
TUESDAY, 16 JANUARY 2001
FILE NO
APPLICATION 1403 OF 2000
CITATION NO. 2001 WAIRC 01813
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

An application for production of
documents dismissed.
Mr G. McCorry (as agent) on behalf of
the applicant by way of written
submissions.
Ms F. Askew (of counsel) on behalf of
the respondent by way of written
submissions.

6

upon a finding of unfair dismissal, the wages Mr Carberry
would have earned had he not been dismissed, less any
income earned by him by way of mitigation of loss, would
become a relevant issue. As to this, the respondent advises
by way of letter that the respondent’s business closed in
about October 2000 due to the loss of a truck involved in
a motor vehicle accident. On that information, even if
Mr Carberry had not been dismissed, it is likely that his
employment with the respondent would not have
continued past the date of the closure of the business, a
period of little longer than two months approximately.
It is difficult then to see how copies of Mr Carberry’s
taxation returns for the tax years ended 1998, 1999 and
2000, together with a copy of Mr Carberry’s résumé are
capable of being relevant to an issue which might
legitimately arise on the hearing of Mr Carberry’s
application. Therefore, the application for Orders
requiring Mr Carberry to produce those documents to
the respondent are refused and an Order will issue
dismissing that particular application.

2001 WAIRC 01814
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
MARK
JOSEPH
CARBERRY,
APPLICANT
v.
TJ & HP ABBOTT TRANSPORT,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
TUESDAY, 16 JANUARY 2001
FILE NO
APPLICATION 1403 OF 2000
CITATION NO.
_______________________________________________________________________________

Result

_______________________________________________________________________________

1

2

3
4

5

Reasons for Decision.
The substantive application before the Commission from
Mr Carberry is that he has been unfairly dismissed by the
respondent on 28 August 2000 and that he is entitled to
reasonable pay in lieu of notice if not re-employed.
By letter dated 4 January 2001 the respondent sought
discovery of certain documents. Mr Carberry has agreed
to discover all but two of those documents. The respondent
has requested that the Commission issue an Order
requiring Mr Carberry to produce to the respondent—
(1) Copies of Mr Carberry’s taxation returns for the
tax years ended 1998, 1999 and 2000.
(2) Copy of Mr Carberry’s résumé.
Mr Carberry maintains his opposition and the
Commission have received brief submissions in writing
from each party.
The documents which the Commission will order to be
produced must be of a nature capable of being relevant to
an issue which might legitimately arise on the hearing of
the matters in dispute. The identification of the issues that
might arise in the cause of determining the dispute can be
found from an examination of the Notice of Application
and the Notice of Answer and Counter Proposal. The Notice
of Application states that Mr Carberry seeks both
reinstatement and compensation for loss of income until he
is re-employed. He also seeks as a contractual entitlement
reasonable pay in lieu of notice if not re-employed. He claims
that the reason why his dismissal was unfair was because
he was dismissed for not signing a workplace agreement.
The Notice of Answer and Counter Proposal reveals the
respondent’s position that Mr Carberry was dismissed for
matters which arose regarding the manner of the
performance of his work as a truck driver.
Neither the Notice of Application nor the Notice of
Answer and Counter Proposal raise any issues regarding
Mr Carberry’s financial circumstances. It is implicit that
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Representation
Applicant
Respondent

An application for production of
documents dismissed.
Mr G. McCorry (as agent) on behalf of
the applicant by way of written
submissions.
Ms F. Askew (of counsel) on behalf of
the respondent by way of written
submissions.

_______________________________________________________________________________

Order.
HAVING HEARD Mr G. McCorry (as agent) on behalf of the
applicant by way of written submissions and Ms F. Askew (of
counsel) on behalf of the respondent by way of written submissions, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979, hereby orders—
THAT the application requesting discovery of the applicant’s taxation returns and résumé is hereby dismissed.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

2001 WAIRC 01802
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ANDRE LEONARD PUSHONG,
APPLICANT
v.
PERTH RJV PTY LTD, RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
TUESDAY, 16 JANUARY 2001
FILE NO
APPLICATION 1462 OF 2000
CITATION NO. 2001 WAIRC 01802
_______________________________________________________________________________
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Result
Representation
Applicant
Respondent
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Direction issued
Mr D Howlett of Counsel
Mr B Walker

_______________________________________________________________________________

Direction.
HAVING heard Mr D Howlett of counsel on behalf of the
applicant and Mr B Walker on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby directs—
1. THAT the parties file and serve a list of discoverable documents by 7 February 2001; and
2. THAT the parties exchange discoverable documents
by 14 February 2001; and
3. THAT evidence in chief be given by witness statements; and
4. THAT the parties do file and serve witness statements by 28 February 2001; and
5. THAT the parties do file and serve any witness statements in reply by 8 March 2001; and
6. THAT the parties have liberty to apply at short
notice.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.

2001 WAIRC 01898
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
TERRENCE DOHERTY, APPLICANT
v.
GERALDTON BUILDING COMPANY
PTY LTD ACN 008 637 103,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
THURSDAY, 25 JANUARY 2001
FILE NO/S
APPLICATION 1527 OF 2000
CITATION NO. 2001 WAIRC 01898
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Direction issued.
Ms E Peak of counsel
Mr K Richardson as agent

_______________________________________________________________________________

Direction.
HAVING heard Ms E Peak of counsel for the applicant and
Mr K Richardson as agent for the respondent the Commission, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby directs—
(1) THAT the parties file and serve upon one another
any signed witness statements upon which they intend to rely no later than 14 days prior to the date of
hearing.
(2) THAT the respondent file and serve an outline of
submissions no later than 10 days prior to the date
of hearing.
(3) THAT the applicant file and serve an outline of submissions no later than 7 days prior to the date of
hearing.
(4) THAT the matter be listed for hearing for 1 day in
Geraldton.
(5) THAT the parties have liberty to apply on short
notice.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.
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2001 WAIRC 01863
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ALAN
STEWART
HARROD,
APPLICANT
v.
SILVICULTURE MANAGEMENT PTY
LTD, RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
MONDAY, 22 JANUARY 2001
FILE NO
APPLICATION 1854 OF 2000 and
APPLICATION 31 OF 2001
CITATION NO. 2001 WAIRC 01863
_______________________________________________________________________________

Representation
Applicant
Respondent

Mr L Pilgrim as agent
Mr P Williams of counsel

_______________________________________________________________________________

Order.
HAVING heard Mr L Pilgrim as agent on behalf of the applicant and Mr P Williams of counsel on behalf of the Respondent,
and by consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby
orders—
(1) That Application 31 of 2001 be consolidated with
Application 1854 of 2000;
(2) The parties shall give discovery on affidavit annexing a list of all documents which are or have been in
the parties possession, custody or power relating to
any matter in question in application 31 of 2001 and
1854 of 2000 by 12 February 2001.
(Sgd.) J.H. SMITH,
[L.S.]
Commissioner.

2001 WAIRC 01865
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
SUSAN JOY EYERS, APPLICANT
v.
SILVICULTURE MANAGEMENT PTY
LTD, RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
MONDAY, 22 JANUARY 2001
FILE NO
APPLICATION 1865 OF 2000
CITATION NO. 2001 WAIRC 01865
_______________________________________________________________________________

Representation
Applicant
Respondent

Mr L Pilgrim as agent
Mr P Williams of counsel

_______________________________________________________________________________

Order.
HAVING heard Mr L Pilgrim as agent on behalf of the applicant and Mr P Williams of counsel on behalf of the Respondent,
and by consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby
orders—
That the parties shall give discovery on affidavit annexing a list of all documents which are or have been in
the parties possession; custody or power relating to any
matter in question by 12 February 2001.
(Sgd.) J.H. SMITH,
[L.S.]
Commissioner.
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NOTICES—
Appointments—
NOTICE OF APPOINTMENT
In accordance with the requirements of section 81D(1) of
the Industrial Relations Act 1979
ARTHUR WILLIAM WILSON
Is hereby appointed as the CLERK OF THE INDUSTRIAL
MAGISTRATE’S COURT, with effect from 18 JANUARY,
2001.
(Sgd.) JOHN SPURLING,
[L.S.]
Chief Executive Officer.

PUBLIC SERVICE APPEAL
BOARD—
2001 WAIRC 02055
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
JON
KIERAN
ROBERTS,
APPLELLANT
v.
SPEAKER OF LEGISLATIVE
ASSEMBLY AND PRESIDENT OF
LEGISLATIVE
COUNCIL,
RESPONDENTS
CORAM
PUBLIC SERVICE APPEAL BOARD
SENIOR COMMISSIONER G L
FIELDING
MR E SCHIJF
MR R TEYMANT
DELIVERED
WEDNESDAY, 14 FEBRUARY 2001
FILE NO/S
PSAB 6 OF 2000
CITATION NO. 2001 WAIRC 02055
_______________________________________________________________________________

Result
Representation
Appellant
Respondent

Discontinued by leave
Mr BG Cusack as agent
Mr S Heathcote as agent

_______________________________________________________________________________

Order.
HAVING heard Mr B G Cusack as agent on behalf of the
Applicant and Mr S Heathcote as agent on behalf of the
Respondents, the Commission constituted by a Public
Service Appeal Board, pursuant to the powers conferred on it
under the Industrial Relations Act 1979, hereby orders—
THAT by leave the appeal be and is hereby
discontinued.
(Sgd.) G.L. FIELDING,
[L.S.]
Chairman.

RECLASSIFICATION
APPEALS—
2001 WAIRC 01896
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
MICHELE CLARE GRUMONT,
APPLICANT
v.
DIRECTOR GENERAL, EDUCATION
DEPARTMENT
OF
WA,
RESPONDENT
CORAM
COMMISSIONER S J KENNER

DELIVERED
FILE NO/S
CITATION NO.

731

MONDAY, 29 JANUARY 2001
PSA 31 OF 2000
2001 WAIRC 01896

_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application granted.
Mr K Trainer as agent
Mr J Schokker as agent

_______________________________________________________________________________

Order.
HAVING heard Mr K Trainer as agent on behalf of the applicant and Mr J Schokker as agent on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the position of Administrative Assistant classified at Level 2 within the Human Resources Division of
the respondent (position number P0064488) be re-classified to Level 3 and the position be re-titled Finance and
Administration Officer.
S. J. KENNER,
[L.S.]
Commissioner/
Public Service Arbitrator.

COAL INDUSTRY TRIBUNAL—
Disputes—Matters referred—
GRIFFIN COAL (PRODUCTION) ENTERPRISE
AGREEMENT 1996-2001.
No. 2 of 2001.
THE COAL INDUSTRY TRIBUNAL OF WESTERN
AUSTRALIA
Held before the Chairman at Perth on the
9th day of February 2001
No. 2 of 2001
BETWEEN
COAL MINERS INDUSTRIAL UNION OF WORKERS
OF WESTERN AUSTRALIA
Applicant
and
THE GRIFFIN COAL MINING COMPANY PTY LTD
Respondent.
Order.
WHEREAS the Applicant is in dispute with the Respondent
regarding action taken by the Respondent to change some of
the arrangements under which work is performed at its
workplace, which new arrangements are set out in a letter from
the Respondent to the Applicant dated 31 January 2001;
AND WHEREAS negotiations between the parties regarding
the new arrangements have ceased and the Respondent, on or
about 5 February 2001, in purported exercise of its managerial
prerogative, introduced the changes without the consent of
the Applicant and on or about the same day members of the
Applicant employed by the Respondent commenced and
continue to engage in industrial action in protest, resulting in
a disruption to the workplace;
AND WHEREAS the disputants are parties to an industrial
agreement known as the Griffin Coal (Production) Enterprise
Agreement 1996—2001, which makes provision for the orderly
resolution of disputes, the spirit, if not the letter, of which is
that matters in dispute are to be resolved either by conciliation
or by arbitration and pending the outcome of that process the
status quo, being the historic position, shall continue in an
endeavour to ensure work continues as normal without
prejudice to the outcome of any arbitrated resolution of the
matters in dispute;
AND WHEREAS the dispute was the subject of a conference
before the Chairman of the Tribunal on 6 February 2001 and
on this day without any satisfactory progress being made
towards an orderly resolution of the dispute;
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AND WHEREAS so long as the present state of affairs
continues there is little, if any, prospect of an orderly resolution
of the dispute and the likelihood of a serious deterioration of
industrial relations in respect of the matter;
AND WHEREAS it is desirable that this state of affairs be
brought to an end immediately and that the disputants resolve
their differences in a proper and orderly manner as
contemplated by the industrial agreement to which the
disputants are parties and also by the Coal Industry Tribunal
of Western Australia Act 1992;
NOW THEREFORE, having heard Mr T H F Caspersz of
counsel for the Applicant and Mr D H Shapper of counsel for
the Respondent, pursuant to the powers vested in me under
the Coal Industry Tribunal of Western Australia Act 1992, I
hereby direct—
1. That as soon as practicable, but in any event no later
than 6 pm on Monday 12 February 2001 there be a
return to the status quo, being the historic position
which existed prior to 5 February 2001, pending determination of the matters in dispute (identified by a
letter dated 31 January 2001 from the Respondent
to the Applicant) by the Tribunal unless determined
earlier by conciliation.
2. That the parties recommence discussions as soon as
practicable, with a view to resolving the matters in
dispute, recognising the need for flexible working
practices in a successful commercial enterprise.
3. That either party, on giving the other 24 hours notice, have liberty to apply to vary or cancel the
provisions of this order.
By Order
G. L. FIELDING,
Chairman.

NOTICES—
Union matters—
FBM 1 of 2001.
NOTICE is given of an application by “The Master Plumbers’
and Mechanical Services Association of Western Australia
(Union of Employers)” to the Full Bench of the Western Australian Industrial Relations Commission for the substitution
of a new set of rules for the registered rules of the Association
that relate to its name and eligibility for membership. The
new substitute rules are rule 1—Name, rule 3—Constitution,
rule 4—Scope and Extent of the Plumbing and Mechanical
Services Industry and rule 6—Membership.
The current rules and the proposed new substitute rules, with
respect to rules 1, 3, 4, and 6, are set out below.
Current Rules
1.—NAME
The Association shall be known as “The Master Plumbers
& Mechanical Services Association of Western Australia (Union of Employers)” hereinafter referred to as “The
Association”.
3.—CONSTITUTION
The Association shall comprise an unlimited number of persons, firms, companies and corporations who or which have
been admitted as members in accordance with the Rules of
the Association.
4.—SCOPE AND EXTENT OF THE PLUMBING AND
MECHANICAL SERVICES INDUSTRY
Plumbing and Mechanical Services work shall deem to be
the work and processes as described in the following clauses
but shall not be limited to or by these clauses.
Plumbing work or Plumbing trade shall also mean all workmanship skills, trades expertise, applicable technology and
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materials currently used or which may in the future be used in
connection with the design, fabrication, installation, commissioning, alteration, repair and maintenance of the following
services—
(a) General plumbing, sanitary plumbing, water supply
plumbing, domestic and industrial gas fitting.
(b) Drainage—storm water sub-soil, trade waste, sewer,
nuclear waste treatment and disposal.
(c) Septic Tanks—construction and installation.
(d) Services embracing water heating, chilled water,
steam and condensate, high temperature hot water,
hot water, compressed air, oil, solar heating, condenser water, medical and industrial gases, vacuum,
soap, sterile-water installations and recirculated
water.
(e) General roof work, including roof and wall
claddings, gutters, downpipes and flashings.
(f) Commercial and Industrial Fire Protection.
(g) Chemical, product, commercial and industrial pipe
and ductwork installations.
(h) Ventilation, air conditioning and Refrigeration installations.
(i) Laying, altering and/or repair of mains such as water, sewer, gas and oil reticulation.
(j) Installation and services to Industrial, Hospital, Commercial and Restaurant equipment (other than
electrical services),
(k) Manufacture, installation and repair of tanks.
(l) Plumbing work shall be classed as such, wherever it
is carried out; whether in employer’s workshops, in
any class of building or structure; in construction
and development sites; in mines, ships, barges; oil
rigs and platforms; in air, space and land vehicles.
(m) As plumbing work covers such a broad spectrum of
work and the technological changes in materials and
methods, this clause can only be considered a guide
and in no way shall limit the scope of the work.
6.—MEMBERSHIP
6.1 Eligibility
Any person, firm, company or corporation who, or which,
is or is usually an employer within the meaning of the Industrial Relations Act 1979, or a sole trader working in, or in
connection with all or any facet of the Plumbing Industry described in Rule 4 of these Rules, shall be eligible for
membership.
6.2 Classes of Membership
There shall be classes of membership of the Association as
follows—
Ordinary Members
Country Members
Industry Members
Life Members
Teaching Members
Retired Members
all of whom shall, unless the context otherwise requires, be
included in any reference to “member” wherever appearing in
these Rules and Constitution.
6.3 Ordinary Members
Ordinary members of the Association shall comprise those
individuals, sole traders, partnerships, companies or other legal entities carrying on a bona fide plumbing, roofing, gas
installation, plumbing consulting, draining and/or mechanical contracting business and the proprietor/principal/ nominee
of which shall hold a license or certificate where applicable
issued by the appropriate statutory authority.
Such members may be admitted to the Association upon the
endorsement of the Executive Committee.
6.4 Country Members
Country members of the Association shall comprise those
individuals, sole traders, partnerships or other legal entities
who or which meet the criteria for ordinary membership defined in Clause 6.3 but whose business is operated outside the
boundaries of the 26 Perth Metropolitan Regional Shires.
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Such members may be admitted to the Association upon the
endorsement of the Executive Committee.
6.5 Industry Members
Industry members of the Association shall comprise those
individuals, sole traders, partnerships, companies or other legal entities carrying on a bona fide business actively engaged
in manufacture, distribution and/or servicing of the plumbing
industry interpreted in its broadest sense, and on the endorsement of the Executive Committee, may be admitted to the
Association as Industry Members.
Industry members shall be ineligible to hold office, exercise voting rights or display emblems of the Association.
6.6 Life Members
In recognition of faithful services rendered to the Association and/or the plumbing industry by an ordinary member, a
General Meeting may elect such a member as a Life Member
of the Association.
Every nomination for the appointment of a Life Member
shall be submitted to the Executive Committee in writing and
accompanied by not less than three testimonials in support of
such application.
Because Life Membership is the highest honour which the
Association may bestow upon a member, the conferring of
Life Membership shall be restricted to not more than one nominee per annum and such nomination must be submitted to the
Annual General Meeting of members each year for approval
by that meeting.
Life Membership shall entail all the privileges and rights of
ordinary membership of the Association without payment of
fees, subscriptions, due or levies.
6.7 Teaching Members
Any person who is an approved instructor, teacher or lecturer in the School of Plumbing and Sheetmetal of the W.A.
Department of Technical & Further Education or any person
holding a similar position at any private institution either secondary or tertiary in nature, may apply to the Association for
teacher membership. Every application for teacher membership shall include details of the qualifications held, and the
establishment or establishments at which tuition is currently
being given.
Upon endorsement by the Executive Committee such persons may be admitted to membership as Teaching Members.
Teaching members shall be ineligible to hold office or exercise voting rights.
6.8 Retired Members
For the purposes of this clause a Retired Member is a person, sole trader, nominee of a company or other legal entity
who has sold or otherwise relinquished control or has ceased
to exercise control of a plumbing contracting organisation
previously enrolled with the Association as an Ordinary member. An application for retired membership must be made in
writing to the Executive Committee and subject to a recommendation from that Committee to the General Meeting may
be admitted to the Association as a Retired Member.
6.9 Admission to Membership
Admission to membership of the Association shall be conditional upon compliance with the following—
(a) Members of the Association as at present constituted
at the time of the meeting adopting these Rules creating the classes of membership shall be and subject
to these rules shall continue to be members of the
Association in the applicable category for such membership.
(b) All new applicants for membership shall lodge with
the Director, a signed application on an approved
form together with a nomination fee (if applicable)
and subscription. The Director shall submit every
application received to the Executive Committee
which shall review the suitability of the applicant
and shall—
(i) Accept the application
(ii) Reject the application
(iii) Defer action in terms of (i) and (ii) pending
further enquiries being made except that action in terms of (i) and (ii) shall not be delayed

733

beyond the next scheduled meeting of the
Executive Committee.
(c) An application by a firm, company or corporation
shall nominate a representative to the Association
who shall be a person acceptable to the Executive
Committee. The person so nominated shall represent the firm, company or corporation if admitted to
membership. The representative shall attend meetings and vote as for the firm, company or corporation
he represents and the term Member shall also mean
the representative ceasing to represent the firm or
company a further representative acceptable to the
committee shall be nominated by the firm, company
or corporation.
6.10 Members Bound by the Rules and Constitution
Every applicant for membership shall, on acceptance as a
member of the Association, be bound by the Rules and Constitution of the Association in force from time to time and
until he shall have formally have resigned his membership in
terms of rule 6.12 or his membership terminated in terms of
rule 6.13.
6.11 Violation of the Rules and Penalties Therefor
(a) The Executive Committee shall be empowered to
recommend to General Meeting, supported by reasons in writing, the expulsion, suspension or fine of
any member on proof to the satisfaction of the Committee that such member has been guilty of—
(i) Failing to observe, or the commission, of any
breach of any of these Rules or of the Code of
Conduct or refusal to carry out any order or
direction of the Committee or of any General
Meeting in accordance with these Rules.
(ii) Divulging or making known or making use
of correspondence, business, or information
gained in a privileged position either as a member or officer of the Association to the
advantage of the member or officer to the detriment of the Association or any members.
(b) The Procedure for dealing with charges against a member for violation of the Rules shall be as follows—
(i) Any charge against any member shall be in
writing signed by the person laying the charge,
or by the Director acting on behalf of a member or members at his or their request.
(ii) Upon notification by the Director that a charge
has been laid against a member, the Executive
Committee shall cause a notice to be sent by
Certified Mail to the member complained
against at his address as shown in the Register of Members, ordering him to attend before
the Executive Committee to answer the charge
at a Meeting of the Executive Committee
called for that purpose and shall also send a
copy of such notice to the person laying the
charge if other than the Director and such notice shall be sent not less than 7 clear days
before the time appointed for the meeting.
(iii) The Director shall upon application by either
party send a notice to any other member to
appear and give evidence providing that such
application is made 3 clear days before the
date of the hearing of the charge. Should either of the two parties fail to attend, the
Committee shall take evidence and decide the
case as if all parties were present. The member charged shall remain in attendance while
all evidence given against him is taken and
shall be given full and complete opportunity
to answer the same and to ask questions of all
witnesses.
(iv) If after hearing the evidence the Committee
shall be of the opinion that the charge is sustained, it shall recommend such penalty as it
thinks fit to the next General Meeting or to a
Special General Meeting, convened (inter alia)
for the purpose of considering the Executive
Committee recommendation.
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(v) Upon the resolution of General Meeting to
approve, amend or reject the recommendation
of the Executive Committee in respect of penalty the Director shall thereupon cause notices
of such resolution to be sent to the member
charged at the said address by Certified Mail.
(c) Effect of Expulsion and Suspension or Fine—
(i) Any expelled member shall forfeit all claims
he may have upon the funds or property of
the Association and shall remain liable for all
subscriptions or other monies due by him to
the date of his expulsion.
(ii) No member expelled, suspended or fined shall
be entitled to take any action or proceeding
whatsoever against the Association for or in
respect of any such fine, suspension or expulsion.
(Rule 6.12 is hereby disallowed as from 22/1/96 Appl 1326/
95 Order of the President)
6.12 Resignation of Membership1
Any member shall be entitled to resign from membership
of the Association upon giving at least three months written
notice to the Director, or by payment of three months membership fees in lieu of notice, but such resignation shall not be
effective until such member has paid all fees, fines, levies or
other dues payable by him under these rules to the end of the
period covered by such notice and obtains a clearance in writing which thereupon shall be issued by the Director. Upon his
resignation taking effect a member shall cease to be bound by
and to have any rights under these Rules and must forthwith
remove all emblems or other indication of membership from
vehicles, documentation, advertising or wherever elsewhere
displayed.
6.13 Termination of Membership
(a) If a member ceases to be eligible as a member of the
Association his membership shall be terminated.
(b) Where there is a reported alteration in the constitution of a member whether it be the formation or
dissolution of a partnership or the formation or winding up of a company the Director shall make
appropriate investigations and recommend—
(i) that existing membership or memberships
should continue in changed nomenclature
(or)
(ii) that existing membership or memberships be
terminated.
(c) If any member becomes bankrupt assigns his estate
for the benefit of his creditors (or in the case of a
partnership is dissolved or in the case of a company
is wound up except for the purpose of reconstruction or amalgamation) such membership shall be
terminated.
(d) If any member fails to pay all outstanding dues by
the last day of the Association’s Financial Year such
membership shall be terminated without prejudice
to any action initiated in terms of Rule 7.5.
(e) Recommendations for termination of membership
in terms of Rule 6.13 (a)—(d) shall be submitted by
the Director to the Executive Committee for approval
and the decision of the Executive Committee shall
be recorded in the Minutes of such Executive Committee Meeting.
6.14 Expulsion from Membership
Any member committing an offence against these Rules as
herein provided may be expelled after such notice and upon
such conditions as are set out in Rule 6.11.
6.15 Register of Members
The Director shall cause to be kept in one or more books a
register of the members of the Association with relevant particulars thereof including the name and address of the member
and the name of the representative.
Proposed New Substitute Rules
(Note: Proposed new substitute rules shown in bold characters refer to those matters that are material to the Full
Bench)
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1.—NAME
The name of the Association is “The Master Plumbers
and Gasfitters Association of Western Australia (Union of
Employers)”.
3.—CONSTITUTION
The Association will be made up of an unlimited number
of persons, firms, associations, joint ventures, companies
and corporations who or which have been admitted as
members in accordance with these Rules.
4.—SCOPE AND EXTENT OF THE PLUMBING AND
MECHANICAL SERVICES INDUSTRY
Plumbing and Mechanical Services work shall be deemed
to be the work and processes as described in the following
clauses but shall not be limited to or by these clauses.
Plumbing work or Plumbing trade shall also mean all
workmanship skills, trades expertise, applicable technology and materials currently used or which may in the
future be used in connection with the design, fabrication,
installation, commissioning, alteration, repair and maintenance of the following services—
(a) General plumbing, sanitary plumbing, water supply plumbing, domestic and industrial gas fitting.
(b) Drainage, storm water, sub-soil drainage, trade
waste, sewer, nuclear waste treatment and disposal.
(c) Septic Tanks—construction and installation.
(d) Services embracing water heating, chilled water,
steam and condensate, high temperature hot
water, hot water, compressed air, oil, solar heating, condenser water, medical and industrial
gases, vacuum, soap, sterile-water installations
and recirculated water.
(e) General roof work, including roof and wall
claddings, gutters, downpipes and flashings.
(f) Domestic, residential, commercial and industrial
fire protection.
(g) Chemical, product, commercial and industrial
pipe and ductwork installations.
(h) Ventilation, air conditioning and refrigeration installations.
(i) Laying, altering and/or repair of mains such as
water, sewer, gas and oil reticulation.
(j) Installation and services to industrial, hospital,
commercial and restaurant equipment (other
than electrical services).
(k) Manufacture, installation and repair of tanks.
(l) Plumbing work shall be classed as such, wherever it is carried out; whether in employer’s
workshops, in any class or building or structure;
in construction and development sites; in mines,
ships, barges; oil rigs and platforms; in air, space
and land vehicles.
(m) As plumbing work covers such a broad spectrum
of work and the technological changes in materials and methods, this clause can only be
considered a guide and in no way shall limit the
scope of the work.
6.—MEMBERSHIP
6.1 Eligibility
Any person, firm, company or corporation who, or
which, is or is usually an employer within the meaning of
the Act, or a sole trader working in, or in connection with
all or any facet of the Plumbing Industry described in Rule
4 of this Constitution, will be eligible for membership.
6.2 Classes of Membership
The Association will have the following classes of membership—
Ordinary members
Country members
Associate members
Life members
Teaching members
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Student members
Retired members
all of whom will, unless the context otherwise requires,
be included in any reference to “member” wherever appearing in this Constitution.
6.3 Ordinary Members
Ordinary Members of the Association will consist of those
persons, firms, associations, joint ventures, companies and
corporations or other legal entities carrying on a bona fide
plumbing, roofing, gas installation, plumbing consulting,
draining and/or mechanical contracting business and the
proprietor/principal/nominee of which shall hold a license
or certificate where applicable issued by the appropriate
statutory authority.
Ordinary Members may be admitted to the Association
upon the endorsement of the Executive Committee.
6.4 Country Members
Country Members of the Association will consist of those
persons, firms, associations, joint ventures, companies and
corporations or other legal entities who or which meet the
criteria for ordinary membership defined in Clause 6.3
but whose business is operated outside a 58 kilometre radius of the Registered Office of the Association.
Country Members may be admitted to the Association
upon the endorsement of the Executive Committee.
6.5 Associate Members
Associate Members of the Association will consist of those
persons, firms, associations, joint ventures, companies and
corporations or other legal entities carrying on a bona fide
business actively engaged in manufacture, distribution
and/or servicing of the plumbing industry, and on the endorsement of the Executive Committee, may be admitted
to the Association as Associate Members.
Associate members will be ineligible to hold office or exercise voting rights but will be eligible to display emblems
of the Association as Associate Members.
6.6 Life Members
(a) An Annual General Meeting may elect a member
as a Life Member of the Association in recognition of faithful service rendered to the Association
by that member.
(b) Every nomination for the appointment of a Life
Member must be submitted to the Executive
Committee in writing and accompanied by not
less than three testimonials in support.
(c) The conferring of Life Membership will be restricted to not more than one nominee per annum.
Nomination must be submitted to the Annual
General Meeting of members each year for approval by that meeting.
(d) Life Membership will entail all the privileges and
rights of Ordinary Membership of the Association without payment of fees, subscriptions, dues
or levies.
6.7 Teaching Members
(a) Any person who is an approved instructor,
teacher or lecturer in plumbing, gasfitting and
sheetmetal at any training institution either secondary or tertiary in nature, may apply to the
Association for Teacher Membership. Every application for Teacher Membership must include
details of the qualifications held, and the establishment or establishments at which tuition is
currently being given.
(b) Teaching Members may be admitted to the membership of the Association upon endorsement by
the Executive Committee.
(c) Teaching Members shall be ineligible to hold office or exercise voting rights.
6.8 Student Members
(a) Any person studying to complete his or her training in plumbing at any training institution may
apply to the Association for Student Membership.
Every application for Student Membership must
include details of the type of training being
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undertaken and the establishment or establishments at which it is being undertaken.
(b) Student Members may be admitted to membership of the Association upon endorsement by the
Executive Committee.
(c) Student members shall be ineligible to hold office or exercise voting rights.
6.9 Retired Members
For the purposes of this clause a Retired Member is a
person, sole trader, nominee of a company or other legal
entity, previously enrolled with the Association as an Ordinary Member, who has sold or otherwise relinquished
control or has ceased to exercise control of a plumbing
contracting organisation. Such a person may be admitted
to the Association as a Retired Member.
6.10 Admission to Membership
(a) Admission to membership of the Association will
be conditional on compliance with the following—
(b) Members of the Association as it is constituted at
the time of the meeting adopting this Constitution
creating the classes of membership shall be, subject
to these rules and shall continue to be members of
the Association in the applicable category for such
membership.
(c) All new applicants for membership must lodge with
the Executive Director, a signed application agreeing to be bound by the Association’s Rules and Code
of Conduct. This application must be on an approved
form and must be lodged with a nomination fee (if
applicable) and subscription. The Executive Director will submit every application received to the
Executive Committee which will review the suitability of the applicant and may—
(1) Accept the application; or
(2) Reject the application; or
(3) Defer making a decision to accept or reject
the application until further enquires have been
made so long as a decision is not delayed beyond the next scheduled meeting of the
Executive Committee.
(c) An application by a firm, company or corporation
must nominate to the Association a representative
who must be a person acceptable to the Executive
Committee. The person so nominated will represent
the firm, company or corporation if it is admitted to
membership. The representative will attend meetings
and vote as for the member he or she represents and
the term “member” will also mean the representative of the member. If a representative ceases
to represent a member a further representative
acceptable to the Executive Committee must be
nominated by that member.
6.11 Members Bound by the Rules and Constitution
When an applicant for membership is accepted as a member of the Association he or she will be bound by the Rules
and Constitution of the Association in force from time to time
until he or she resigns from membership in accordance with
rule 6.13 or has his or her membership terminated in accordance with rule 6.14.
6.12 Violation of the Rules and Penalties Therefore
(a) If the Executive Committee is satisfied that a member has been guilty of misconduct including—
(1) Failing to observe these Rules or the Code of
Conduct;
(2) The commission of any breach of these Rules
or of the Code of Conduct;
(3) Refusal to carry out any order or direction of
the Executive Committee or of any General
Meeting in accordance with these Rules;
(4) Conduct which may reduce the standing of
the Association in the community;
(5) Conduct which may bring the Association into
disrepute
(6) Divulging or making known or making use
of correspondence, business, or information
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gained in a privileged position either as a member or officer of the Association to the
advantage of the member or officer to the detriment of the Association or any members.
The Committee may recommend to the General Meeting that the member be expelled,
suspended or fined. When it makes a recommendation, the Committee must provide the
General Meeting with a written statement of
its reasons.
(b) The procedure for dealing with charges against a
member for violation of the Rules shall be as follows—
(1) Any charge against any member must be in
writing signed by the person laying the charge,
or by the Executive Director acting on behalf
of and at the request of a member or members.
(2) When it is notified by the Executive Director
that a charge has been laid against a member,
the Executive Committee must cause a notice
to be sent by Certified Mail to the member
complained against at his or her address as
shown in the Register of Members, ordering
that member to appear before the Executive
Committee to answer the charge at a Meeting
of the Executive Committee called for that
purpose. If the person laying the charge is
someone other than the Executive Director,
the Executive Director must also send a copy
of the notice to that person at least 7 clear days
before the time appointed for the meeting.
(3) Either party may apply to the Executive Director at least three clear days before the
hearing of the charge for a notice to be sent to
any other member to appear and give evidence.
(4) If either of the two parties fails to attend, the
Executive Committee will take evidence and
decide the case as if all parties were present.
(5) The member charged must remain in attendance while all evidence given against him or
her is taken and must be given full and complete opportunity to answer the evidence and
to ask questions of all witnesses.
(6) If after hearing the evidence the Executive
Committee is satisfied that the charge is sustained, it will recommend such penalty as it
thinks fit to the next General Meeting or to a
Special General Meeting convened (inter alia)
for the purpose of considering the Executive
Committee recommendation.
(7) The General Meeting may make a resolution
to approve, amend or reject the recommendation of the Executive Committee in respect of
penalty. The Executive Director must then
cause notices of this resolution to be sent by
Certified Mail to the member charged at his
or her address as shown in the Register of
Members.
(c) Any expelled member shall forfeit all claim he may
have upon the funds or property of the Association
and shall remain liable for all subscriptions or other
monies due by him to the date of his expulsion.
6.13 Resignation of Membership
(a) Any member of the Association may resign by giving written notice of resignation addressed to the
Association.
(b) The notice of resignation in (a) must be given to the
Association by—
(1) delivering it personally to the Association’s
office at the Association’s registered address;
or
(2) sending it by certified mail to the registered
address or the address of the Association
shown in the Perth “White Pages” telephone
directory.
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(c) A member’s notice of resignation takes effect on the
day on which it is served on the Association or on a
later day specified in the notice but the member remains responsible for any subscriptions, fees, levies
or fines owing up to and including the date of termination of membership.
(d) Where a member’s subscription has expired and has
not been renewed, on expiration of a period of three
months, the membership expires but the member
shall be responsible for any subscriptions, fees, levies or fines owing up to and including the date of
termination of membership.
(e) Where a member’s notice of resignation takes effect, the member will cease to be bound by and have
any rights under these Rules and must immediately
remove all symbols or other indication of membership from vehicles, documentation, advertising or
wherever else it is displayed by the member and
immediately pay all arrears in membership.
6.14 Termination of Membership
(a) The membership of any member who ceases to be
eligible as a member of the Association will be terminated immediately.
(b) Where there is a reported alteration in the constitution of a member whether it be the formation or
dissolution of a partnership or the formation or winding up of a company the Executive Director must
make appropriate investigations and recommend to
the Executive Committee—
(1) that existing membership or memberships
should continue in changed nomenclature; or
(2) that existing membership or memberships be
terminated.
(c) The membership of any member who becomes bankrupt, assigns his or her estate for the benefit of his or
her creditors, is dissolved or wound up (except for
the purpose of reconstruction or amalgamation) will
terminate immediately.
6.15 Register of Members
The Executive Director shall cause to be kept a register of
members of the Association showing the name and residential address of each member and details of the financial status
of each member in respect of his or her membership.
The register of members of the Association is to be made
available by the Association for inspection by such persons as
are authorised by the Registrar, at such times as are appointed
by the Registrar, at the office of the Association.
The Executive Director shall cause the register of members
of the Association to be purged on not less than 4 occasions in
each year by striking off the names of members whose membership has ended under section 64A or 64B of the Act or
under these Rules.
6.16 List of Office Bearers
The Executive Director shall cause to be kept a list of the
names, residential addresses and occupations of persons holding office in the Association.
The matter has been listed before the Full Bench on 2 April
2001.
A copy of the rules of the Association and the proposed
new substitute rules may be inspected at my office, 16th floor,
Axa Centre, 111 St George’s Terrace, Perth.
Any organisation registered under the Industrial Relations
Act 1979, or any person who satisfies the Full Bench that he
has sufficient interest or desires to object to the application
may do so by filing a notice of objection in accordance with
the Industrial Relations Commission Regulations 1985.
2 February 2001

R.C. LOVEGROVE,
Deputy Registrar.
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1 KENNEDY J (Presiding Judge): I have had the benefit
of reading in draft the reasons to be published by Parker
J, with which I am in agreement. I would therefore dismiss
this appeal.
2 ANDERSON J: I have read in draft the reasons for
judgment of Parker J. I agree with them and there is
nothing I wish to add.
3 PARKER J:
Introduction
4 This is an appeal from the Western Australian Industrial
Relations Commission (“the Commission”) in Court
Session. The appellants appeal against the whole of the
order made by the Commission in Court Session and seek
the quashing that decision .
5 The two appellants are companies involved in the mineral
sands industry in Western Australia. The respondents are
unions registered as organisations of employees under
the Industrial Relations Act 1979 (“the Act”) and
representing employees in that industry.
Facts
6 RGC Mineral Sands Ltd (“RGC”) and Westralia Sands
Ltd (“WSL”) originally carried on separate operations in
the mineral sands industry in Western Australia. RGC
had operations in the mid-west of the State at Eneabba
and Narngulu and also at Capel. WSL operated at Capel.
7 In June 1993 employees of RGC were offered “over-award
or staff employment conditions”, which included an
annual salary and an incentive payments scheme as part
of a “New Directions” initiative. It is common ground
that at that time various representations were made by
RGC to its employees about the proposed new terms of
employment. Most of the RGC employees accepted the
offer (“letter of offer employees”). Some employees did
not accept the New Directions offer and retained their
former conditions (“award employees”).
8 In early 1998 RGC offered its employees workplace
agreements that largely reflected their existing
employment arrangements. Some of the letter of offer
employees accepted these workplace agreements.
9 During the financial years ending June 1997 and June
1998 RGC operated at a financial loss. In December 1998
a merger between RGC and WSL was completed, and
RGC became WSL’s wholly owned subsidiary. WSL
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changed its name to Iluka Resources Limited (“IRL”)
and RGC changed its name to Iluka Mid-West Limited
(“IML”).
The Capel site ceased production in October 1998 and
closed in March 1999 as part of a wider “rationalisation”
of the merged organisation and from October 1998 there
were progressive redundancies at Capel and in the midwest region. IRL also had mining interests outside Western
Australia.
In late 1999 IRL offered new workplace agreements to
all its employees, including all employees of its subsidiary
IMW, as part of an “Iluka 2000” initiative. The offer
incorporated, amongst other things, a 17.5 per cent
increase in their remuneration including benefits and a
new superannuation scheme. Some of the remaining letter
of offer employees accepted the Iluka 2000 workplace
agreements.
The employees the subject of the claim that was before
the Commission are the remaining letter of offer
employees who had not become a party to a workplace
agreement. These number some twenty employees. There
is also an issue in this appeal raised by ground 6 whether
the three remaining employees of the appellants in their
Midwest operations who remain award employees are
included in the claim. The employees the subject of the
claim had fallen substantially behind all other IMW and
IRL employees in their remuneration. Since 1 July 1997
they have been offered only a nominal increase of 0.005
per cent, which was by letter dated 1 January 2000.
On 13 September 1999 the first respondent notified IMW
that it was seeking, on behalf of the claim employees and
their unions, an increase in base salary of $36 per week
from 1 October 1999. There was no claim for a percentage
increase in the base remuneration, but there was a claim
for base salaries to increase each year according to
movements in the CPI. The claim was rejected by IMW.
On 21 September 1999 the respondents filed a notice of
application for a compulsory conference pursuant to s 44
of the Act. The dispute was not resolved at a conference
held on 4 October 1999 and was referred to the
Commission in Court Session. Further, Commissioner
Parkes prepared a draft Memorandum of Matters for
Hearing and Determination that set out the respondents’
claim.
On 5 October 1999 the respondents also filed another
application seeking, in effect, an order that employees to
be made redundant should have their redundancy pay
calculated by reference to any increased pay that ought
to have resulted from the employers’ performance related
review, had that review been made in the ordinary course
before the redundancies took effect.
On 3rd April 2000, and again at the hearing, the claim of
the respondents was further amended inter alia to include
an additional claim for 10 per cent increase in pay as
well as the original claim for $36 per week from 1 October
1999. The $36 per week is an amount equivalent to the
total Arbitrated Safety Net Adjustments awarded by the
Commission after 1 July 1997 but before the 2000 State
Wage Decision, ie for the period during which the claim
employees had received no wage increase.
The hearing of these matters commenced on 2 May 2000
and was concluded before the Commission in Court
Session on 1 June 2000. Reasons for decision were
delivered on 14 July 2000 and supplementary reasons
and orders were delivered on 18 August 2000.
Relevantly, the Commission in Court Session ordered
that—
1) The base salary and roster allowance of each letter of offer employee be increased by 9% from
21 September 1999;
2) IMW pay the increase on or before 15 September 2000;
3) The increase is to have no effect on the calculation of any PRR [Performance Related
Remuneration System] bonus payments made
prior to 1 July 2000;
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4) On or before 15 September 2000, the respondents shall take all necessary steps within their
power to amend the rules of the IRL Superannuation Plan Category BF (“the Fund”) to define
eligibility for membership of that category to include letter of offer employees. On completion
of those steps the appellants shall forthwith offer
those employees membership of the Fund;
5) Liberty to apply is reserved to the unions in respect of the terms and conditions of employment
applicable to award employees;…
Grounds of Appeal
19 As amended at the hearing of this appeal, the grounds of
appeal were as follows—
1. The Commission in Court Session erred in law by
purporting to give retrospective effect to order 1,
that the base salary and roster allowance of each
letter of offer employees employed by IMW be
increased by 9 per cent from 21 September 1999.
2. The Commission in Court Session erred in law
in finding that following the merger, the Appellants’ Mid-West operations were quickly restored
to profitability, when there was no evidence to
support this finding.
3. Further, or in the alternative, the Commission in
Court Session erred in law in finding that following the merger, the Appellants’ Mid-West
operations were quickly restored in profitability,
by failing to give consideration to whether—
(a) the productivity or profitability gains resulting from the merger of RGC and WSL
was as a result of closures, including mine
closures and the closure of the Sydney office, and the rationalisation of operations
or as a result of the activities of the relevant employees; and
(b) the profitability of the IRL was as a result
of the Appellants’ Mid-West operations or
as a result of other activities and operations
and, if so, what proportion of the profitability of IRL was attributable to the
operations of the former RGC.
4. The Commission in Court Session erred in law
in making orders in relation to IRL when there is
no industrial matter between it and the Respondents.
5. The Commission in Court Session erred in law
in making O 4 by acting on the irrelevant consideration that RGC had previously offered a limited
choice of superannuation funds to its employees
and having regard to a Superannuation Scheme
which applied only to the WPA employees pursuant to s 26A(b).
6. The Commission in Court Session erred in law
in granting liberty to apply to the award employees of IRL and IMW when the industrial matter,
if any, between the appellants and the respondents did not relate to the award employees.
Ground One—Retrospectivity
20 It is clear that the Commission had power to give
retrospective effect to its order awarding an increase in
salaries and allowances, by virtue of s 44(13) and s 39 of
the Act but, in the absence of agreement between the parties,
this power could only be exercised where, “in the opinion
of the Commission, there are special circumstances which
make it fair and right to do so” (s 39(3)(b)).
21 The appellants accept that the combined effect of s
39(3)(b) of the Act and s 44(13) of the Act is that an
order of the Commission may take effect before the day
on which it is delivered if, in the opinion of the
Commission, there are special circumstances which make
it fair and right to do so. They submit that the expression
“special circumstances” connotes a special feature of the
case which justifies the making of the orders sought:
Springfield Nominees Pty Ltd v Bridgelands Securities
(1992) 38 FCR 217 at 223—224.
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22 The appellants contend, however, that the Commission
did not ask itself the question whether there were special
circumstances which made it fair and right to grant
retrospective increases. Rather, the Commission confined
itself, it is contended, to asking whether the claims should
be granted having regard to equity, good conscience and
the substantial merits of the case, within the meaning of
s 26(1)(a) of the Act. Section 26(1)(a), however, does not
provide an independent source of power for the granting
of relief or retrospective relief. It deals with the manner
in which the Commission’s jurisdiction, otherwise
conferred, is to be exercised; Robe River Iron Associates
v The Association of Draughting, Supervisory and
Technical Employees of Western Australia (1987) 68
WAIG 11 at 14, 20,22.
23 The respondents submit that they had made out their case
for the relief awarded and that the Commission’s reasons
disclose that it considered and applied the statutory criteria
in s 39 of the Act and that, in deciding to give retrospective
effect to the salary increase, the Commission properly
took into account all relevant matters.
24 The reasons of the Commission do not contain an
express reference to s 39(3)(b), but the reasoning itself
indicates that the Commission identified and was
impressed by the force of circumstances revealed by
the evidence which attached uniquely to this one small
group of employees in this one employment situation.
Express consideration was given to a number of
matters which, at least in combination, were well
capable of constituting special circumstances for the
purposes of s 39(3)(b), including—
• representations made to the employees of RGC
in 1993 to induce them to accept the proposed
new terms of employment;
• an express offer that there would be annual wages
reviews, and, in the finding of the Commission,
that wages would be directly linked to RGC’s
economic performance and to the individual’s
performance, and would at least keep pace with
community wage movements;
• the pattern by which effect was given to these
terms in the years 1994 to 1997, then interrupted
by what the Commission found was a justified
salary freeze in 1998, but not continued when, in
the finding of the Commission, in 1999 the circumstances which justified the freeze in 1998 had
passed and no longer provided a valid reason for
not increasing the wages of the letter of offer
employees;
• the dramatically improved productivity and profitability of IRL in 1999 and 2000; and
• the finding of the Commission that the wages paid
to the letter of offer employees had not been maintained, as the criteria established by RGC in 1993
would require, to the extent that a 9 per cent increase to restore them was justified “… in the
context of the special circumstances applying to
these operations …”
Further, and with particular reference to the retrospective
operative date of 21 September 1999, which was the date
on which the application was filed, the Commission in
Court Session went on immediately in its reasons to note
that just a month earlier on 23 August 1999 IRL had
“announced an increased interim dividend to
shareholders, a cut in overheads of 30 per cent in Western
Australia and a reduction of $23 million in inventories in
the first half of 1999 in Western Australia and a substantial
increase in profit”. Especially as these matters were
considered in conjunction with the failure to maintain
wages in accordance with the representations made in
1993, without reason after 1998, the extent to which the
wages had fallen behind and in view of the actual words
used by the Commission, it is apparent in my view that
the Commission considered and was satisfied by matters
which, at least in combination, well satisfied the
requirement of s 39(3)(b) that there be special
circumstances.
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25 For these reasons I am not persuaded that the Commission
overlooked and failed to give consideration to s 39(3)(b)
in reaching its decision to order that the increase be paid
retrospectively.
Grounds 2 and 3
26 In its reasons for decision the Commission said—
“It is clear from his [Mr Gazzard, Operations Manager of IRL for the Midwest] evidence that until the
merger in December 1998 the respondents’ Midwest
operations were unprofitable. Following the merger,
operations were changed and profitability was
quickly restored.”
27 The appellants say that there was no evidence to support
this finding that profitability was quickly restored and
that therefore in the absence of evidence to sustain the
finding the Commission erred in law; Australian
Broadcasting Tribunal v Bond (1990) 170 CLR 321 at
355-6. Ground 2 can only succeed if there was no evidence
capable of sustaining the finding, whereas ground 3 seeks
to contend, in respect of the same finding, that there was
an error of law because the Commission failed to consider
other factual possibilities.
28 It is apparent, in the context, that the Commission’s
reference to “operations” is to the Midwest operations of
IRL in Western Australia.
29 The appellants argue that there was no evidence that any
of the profits of the appellants was as a result of
productivity increases, rather than from efficiencies or
rationalisation resulting from the merger of the appellants.
In particular, it is contended there was no evidence of
any increase in profitability of the Western Australian
operations. In particular, they rely on the Directors’ report
to the Stock Exchange for the year ended 31 December
1999 which indicated that a significant increase in
profitability following the previous year’s loss was
primarily as a result of the merger. Accordingly, they
contend there was no evidence that the increased profit
of IRL was due in large part or at all to factors other than
rationalisation following from the merger.
30 Further, or in the alternative, in support of ground 3 the
appellants contend that the Commission placed too great
a weight on factors from which a finding or inference
could be drawn that there had been an increase in
productivity and, as a result, its decision that there had
been any such increase, or any sufficient increase in
productivity independent of the merger, was manifestly
unreasonable. The appellants submit that this gives rise
to a question of law and rely on the decision in Minister
for Aboriginal Affairs v Peko-Wallsend Limited (1986)
162 CLR 24 at 41 per Mason J. But there his Honour was
considering the weight to be given to relevant
considerations in the exercise of an administrative
discretion, not to the question whether evidence is capable
of supporting a finding of fact. In my view ground 3 does
not raise a question of law.
31 With respect to ground 2, while there is an abundance of
evidence of the significantly increased profitability of IRL
since the merger, there is little dealing with the
profitability of IMW or the Midwest operations which
are, in substance, the operations of IMW. In part, this is
because, since the merger, the respondents have reported
as a group. There was evidence given by Mr Gazzard,
however, which contrasted the efficiency of the operations
under RGC with the new Midwest operational system
for which he was primarily responsible and which was
introduced after the merger in December 1998. He had
corrected what he described as the lack of integration of
the Narngulu and Eneabba sites, which he considered
“had been the cause of significant problems for RGC”,
and concentrated on the quality of production as the “lack
of focus on quality had virtually bankrupted RGC” and
led to the “mining of material that could not be treated,
or turned into saleable products”. He described a “period
of disarray in the mining operations of RGC” from mid
to about December 1998. These matters led him as a first
priority “to rectify the operational problems that then
existed and to devise a viable mining plan for the future”
and to give major priority to the quality of the production,
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rather than quantity. This was done while he was “turning
around” the former RGC operation. He had noted in
January 2000 that Narngulu is now setting production
records and that while production tonnages are down from
Eneabba there was a much greater focus on grade and
quality of ore mined. These matters were noted as having
“a significant affect (sic) on company profits”, and when
looking ahead in 2000 he noted the “productivity
improvements achieved in 1999”. In cross-examination,
Mr Gazzard indicated that while productivity in the
Midwest had declined, profitability was better. He stressed
though that the fall in productivity, by which he meant
only tonnes of ore produced of both rutile and ilmenite,
was deliberate and in part was the result of closing some
poor mine sites. This was done to match volume produced
to the level of demand. At the same time the quality of
the product had changed so that what was produced was
saleable and was being sold. He also accepted that a
statement by the Chairman of IRL in January 2000 that
during the past year the unit cost of production has been
reduced applied also to the Midwest operations, although
Mr Gazzard did not regard that as indicating improved
productivity as he considered that the productivity
involved only volume of production or output and not
the efficiency or profitability of the operations. He did,
though, accept there had been an “improved result” and
that more valuable products were being produced with
profits going up. He described the result of the changes
in the Midwest operations he had introduced since the
merger in December 1998 as having the result that “we
are producing at the lowest cost we can for what the
market requires”.
32 Further, in an address to the Stock Exchange in April
2000 the Chairman of IRL reported a 35 per cent increase
in earnings per share and an 11 per cent increase in
dividend with profits higher than forecast in April 1999
and noted in reviewing the 1999 performance that “most
of the improvements in earnings are the result of the cost
reductions and productivity gains implemented by the
Company’s management and employees”. The 1999
results for IRL represented a 29 per cent increase in net
profit after tax before abnormals over 1998.
33 Further, employees of IMW, who were subject to or who
would change to a workplace agreement, had been offered
a salary increase of 17.5 per cent in November 1999. This
is in marked contrast to the 0.005 per cent increase offered
a month or so later to those employees who sought to
remain as letter of offer employees. This salary increase
of 17.5 per cent offered and paid to the main workforce
could also have been accepted by the Commission as an
indication of the actual profitability of the IMW
operations, which were in substance the Midwest
operations.
34 While, in his evidence for the appellants, Mr Gazzard
sought to view productivity as solely a matter of volume
of ore produced, a view apparently not shared by the
Chairman of IRL judging by his April 2000 comments
noted earlier, it is to be remembered that the 1993 offers
to the employees of RGC did not refer to productivity
but to economic performance. It is also to be noted that
while grounds 2 and 3 seek to focus on one finding about
profitability, the decision of the Commission was based
on a number of considerations and was not dependant on
the particular finding to which grounds 2 and 3 refer.
35 Nevertheless, while the references to the evidence are not
exhaustive they are sufficient, in my view, to reveal that
there was an evidentiary basis on which the Commission
could properly make the challenged finding that
profitability was quickly restored for the Midwest
operations following the merger.
36 For these reasons grounds 2 and 3 have not been made
out.
Ground 4
37 The ground as formulated contended the Commission
erred in law in making orders in relation to IRL when
there was no industrial matter between it and the
respondents. During argument, however, the ground was
“confined” to persons who were not employees (it seems
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of either IRL or IMW) as at the date of decision, 18 August
2000, but who had been letter of offer employees on 21
September 1999 when the application was commenced.
It is contended in respect of these persons that there was
no “industrial matter” as these persons were not
employees as at 18 August 2000, It follows in the
submission that the Commission had no jurisdiction to
make orders in respect of them. The issue is raised by the
supplementary reasons for decision published on 18
August 2000 after the point had been canvassed at the
Speaking to the Minutes.
The brief written submissions of the appellants were
directed to a distinct issue, namely that all letter of offer
employees were employees of IMW following the merger,
not IRL, so that there was no jurisdiction for an order
against both IRL and IMW. This point, if successful,
would have left the order valid as against IMW. In the
absence of written or oral submissions on the ground as
“confined”, it was not made expressly clear what position
the appellants sought to take about the point originally
raised, ie the distinction between IRL and IMW. From
what was said by counsel when “confining” the reach of
the ground the position appears to be, however, that this
distinction was no longer pressed and, instead, the absence
of an employer/employee relationship for those who had
resigned or changed to workplace agreements since 21
September 1999 is the point now advanced. This involves
some shift of ground as well as a confining of the original
ground, but there is no objection to this.
For the appellants it is contended that by virtue of the
definition of an “industrial matter” in s 7 of the Act, no
jurisdiction is conferred on the Commission by s 23(1)
unless the relationship of employer and employee exists
at the time of decision. The appellants rely on Kounis
Metal Industries Pty Ltd v Transport Workers Union of
Australia, Industrial Union of Workers, Western
Australian Branch (1992) 73 WAIG 14 and Robe River
Iron Associates v The Association of Draughting,
Supervisory and Technical Employees of Western
Australia (1987) 68 WAIG 11 (Pepler’s case).
There are difficulties with this submission of the
appellants. First, it appears to be in direct conflict with
the reasoning of this Court in Corlett Bros Pty Ltd v
Transport Workers Union of Australia, Industrial Union
of Workers, Western Australian Branch (1975) 55 WAIG
644. In that case the submissions of the employer were
rejected that when the award was made on 4 October 1974,
to operate retrospectively from 22 July 1974, there was
no contract of employment and no employer/employee
relationship with the employee as she had ceased her
employment on 30 August 1974. The short point was that
the retrospective order made by the Commission gave
the award effect from 22 July 1974 at which date the
employee was employed. That case was decided under
the former s 92(aa) of the Industrial Arbitration Act 19121973, but for present purposes there is no material
distinction between that provision and s 39(3) of the Act,
which, as noted earlier, is expressly applied to this order
by s 45(13).
Secondly, the decisions in Kounis Metal Industries
(supra) and Pepler’s case (supra) have been considered
in a number of decisions of this Court including RGC
Mineral Sands Ltd & Anor v Construction, Mining,
Energy, Timberyards, Sawmills, Woodworkers Union of
Australia, WA Branch & Ors (2000) 80 WAIG 2437 in
which Parker J, Kennedy J concurring, reviewed this line
of authority.
The point which comes nearest to the submission of the
appellants appears to be the observation of Owen J in the
Kounis Metal Industries decision at 19 that—
“Unless, at the time when the application is made,
the relationship [of employer and employee] actually exists, or is expected to come into existence in
the future or did exist and is to be restored, the key
matter of an ‘industrial matter’ is missing.”
This passage would contradict the appellants’ submission,
however, as at the date of the application the letter of
offer employees in question were still employed. Further,
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as is apparent from [75], [76] and [78] of the decision in
RGC Mineral Sands Ltd, the observation of Owen J must
now be read in light of the decision in Federated
Miscellaneous Workers Union of Australia (WA Branch)
v Nappy Happy Hire Pty Ltd T/A Nappy Happy Service
(1993) 74 WAIG 1493, where this Court held that the
continuation of the contract of service is not a
jurisdictional fact having regard to the terms of the
definition of “industrial matter” in the Act.
43 Thus, it has not been shown that there is any substance in
ground 4 as confined (and modified) by the submissions
of the appellants.
44 Ground 4 must therefore fail.
Ground 5
45 Order 4 of the Commission made on 18 August 2000
required IRL and IMW to take all necessary steps within
their power to amend the rules of the Iluka Resources
Superannuation Plan Category BF (“the IRL fund”) to
define eligibility for membership of that category to
include the letter of offer employees and then to offer
membership of the fund to those employees.
46 In 1993 RGC specifically proposed that employees who
accepted staff conditions, ie the letter of offer employees,
would have a choice of superannuation funds. The choice
was between two funds then operated by RGC, an
employees’ fund which was funded by a 5 per cent of
Award rate company contribution and a staff fund which
required a 5 per cent of salary contribution by both the
company and the employee. Both funds appear to have
been defined benefit funds.
47 The provision of superannuation benefits for employees
was also the subject of Federal legislation introduced in
1992 which required contributions by employers, at a
percentage of an employee’s income, to a complying
superannuation fund or scheme. The percentage level of
contribution has been increased progressively from 5 per
cent, which was the minimum level applicable in 1993.
By 1 July 1998 the level was 7 per cent and it has been
increased since then. Section 49C was also introduced
into the Act in 1995 to regulate the circumstances in which
the Commission might require contribution to a
superannuation fund or scheme by an employee or
employer in respect of an employee.
48 In June 1998 RGC advised employees of changes to its
superannuation arrangements. This was done in
conjunction with advice that salaries would not be
increased in 1998 because of the “poor profit
performance” of RGC. By these new arrangements
existing employees would be offered the option, from 1
January 1999, of staying with their existing
superannuation fund, or of determining their own level
of contributions (but not less than 7 per cent) to either a
new company accumulation plan or “outside” plans.
49 Before 1 January 1999, however, the merger had occurred.
It was IRL, not RGC or IMW, which offered a company
accumulation plan—the IRL fund. Its rules define who
is eligible for membership. Their effect relevantly is that
only staff employees of IRL and IMW, including shop
floor employees who accept staff conditions by entering
into a workplace agreement, are eligible. As a
consequence the letter of offer employees were not
eligible to take advantage of the option of joining the
IRL fund. The order made by the Commission seeks to
alter that position.
50 IRL also maintains two defined benefits superannuation
funds, one a former RGC fund and the other a former
WSL fund. This suggests that only one of the two 1993
RGC funds remains. It is not disclosed which of these it
is. The two IRL defined benefits schemes are now closed
to new membership, however, so that letter of offer
employees do not have the option now of transferring
from one to the other of them.
51 Apart from detailing these matters, the claim and other
facts relevant to the superannuation claim, the reasons of
the Commission are limited on this issue. The
Commission considered, but rejected, a contention of the
appellants that s 26A of the Act precluded an order as
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sought. The material reasoning is at [48] where the
Commission say—
“The point made by the unions, is that the respondents have had a history of offering choice of
superannuation schemes to their employees, including staff superannuation conditions and on that basis,
and not merely because it is a scheme dedicated
solely to employees on workplace agreements, that
allows an order to be made that is not contrary to the
requirements of s 26A(b). We agree with that submission. It is clear from the aforementioned
documents that RGC Mineral Sands Limited represented to the letter of offer employees that they would
be offered staff conditions and they would be offered a choice of superannuation schemes.”
The first two sentences of this passage deal with the
Commission’s conclusion concerning the s 26A
point. The third sentence appears to be the only
material reasoning for the decision challenged by
ground 5. This reasoning turns on representations
by RGC to the letter of offer employees that they
would be offered “staff conditions” and they would
be offered a choice of superannuation schemes.
There is presently no effective choice of superannuation
schemes maintained by the respondents available to the
letter of offer employees. While that might possibly—as
a matter of equity, good conscience and the substantial
merits of the case (s 26(1)(a))—persuade the Commission
that the respondents might be required to offer a choice,
it is difficult to see that this could extend to a requirement
that the choice must include the IRL fund.
Relevantly, therefore, the decision of the Commission
must turn on the other stated reason, ie that RGC
represented that letter of offer employees would be offered
staff conditions. By its 1993 proposals RGC allowed letter
of offer employees staff conditions which included the
ability to choose to join the staff superannuation fund.
This appears to have remained the position until the
takeover. The June 1998 proposals of RGC were never
implemented for existing staff as the takeover occurred
before the proposed date for change of 1 January 1999.
In the merged operations, staff conditions include access
to the IRL fund, but its membership has been confined
by the rules so as to exclude letter of offer employees.
There is, therefore, a factual basis for the finding of the
Commission that the letter of offer employees were
offered staff conditions, and it is demonstrated that with
respect to superannuation they are now precluded from
enjoying the present staff condition of membership of
the IRL fund. That being so it was a matter for the
Commission whether an order to enable letter of offer
employees to become members of the IRL fund was
appropriate as a matter of equity, good conscience and
the substantial merits of the case. As a matter of law it
would appear to have been open to the Commission to
reach the decision it did.
These observations are also enough to deal with the
submission of the appellants that the RGC proposals of
1993 are an irrelevant issue.
With respect to s 26A(b) the submission was renewed
before us that this provision has been contravened by
Order 4. The statutory prohibition in s 26A(b) is on the
awarding of particular conditions “merely because those
conditions apply to” employees who are parties to a
workplace agreement, whereas the gravamen of the
Commission’s reasons is the failure to honour
representations made in 1993. It is an immaterial side
issue on that reasoning that the condition is presently
available to employees who are parties to a workplace
agreement.
The appellants also sought to argue that Order 4
contravened s 49C(2)(a) of the Act which precludes the
Commission from making an award or order or registering
an industrial agreement, which requires contribution to a
superannuation fund or scheme, unless the award order
or industrial agreement—”(a) permits the employee to
nominate a complying superannuation fund or scheme”.
The respondents validly object that this point is not raised
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by the grounds of appeal. In any event, Order 4 does not
appear to attract the operation of s 49C as it does not
require contribution to a superannuation fund or scheme
either by an employee or the employer. The force of the
present Order is directed to a different issue, ie the optional
availability of a further superannuation fund should an
employee wish to nominate that fund.
58 Ground 5 has not been made out.
Ground 6
59 It is contended the Commission erred in law in granting
liberty to apply to award employees of the appellants when
the industrial matter did not relate to them.
60 As indicated earlier there are three award employees
affected by this ground.
61 The appellants contention depends on the proposition that
there was no claim to vary the award in relation to the
award employees. The respondents contend that the claim
lodged was not restricted to the letter of offer employees
and was, in terms, applicable to all relevant employees
which includes award employees.
62 The problem, as thus identified, is a product of a level of
informality in the procedures. So far as the materials
before this Court reveal there were two applications for a
compulsory conference lodged, No C270 of 1999 on 21
September 1999 and No 1528 of 1999 on 5 October 1999
which dealt with the calculation of redundancy pay. The
application in C270 of 1999 does not provide a clear
answer, nor does the memorandum of matters for hearing
and determination prepared in C270 of 1999 by
Commissioner Parkes pursuant to s 44(9).
63 At the hearing before the Commission the respondents
made express reference to these award employees
saying—
“Whilst these employees are not the direct focus of
the union’s claims, those employees should be affected by any order which issues in the union’s
favour.”
These observations sought to suggest that in the
respondents’ view the scope of the claims being pursued
extended to the three remaining award employees. As has
been indicated, however, the focus of the case was on the
letter of offer employees and it was the representations
made by RGC in 1993 on which those employees acted
which were seen by the Commission to be compelling.
The award employees did not act on these representations
so that the reasons of the Commission do not deal with
the award employees.
64 In its decision at [52] the Commission noted it had
received no substantive submissions concerning the three
award employees but extended liberty to apply to the
respondents “in order that no injustice be done to them”.
This was somewhat inconsistent with the statements at
[1] of the decision where the Commission, in the first
two sentences, identified the claims as concerning “letter
of offer” employees “who accepted an offer made by
[RGC] in 1993”. This description would exclude the
award employees.
65 While it is not clear whether the award employees were
ever formally within the scope of the applications or the
matters identified for hearing and determination by
Commissioner Parkes pursuant to s 44(a), all that the
Commission has presently done is to grant liberty to apply.
That is in the nature of a procedural order. The question
whether there was an industrial matter properly raised
for hearing and determination concerning the three award
employees has not been considered and no substantive
orders have been made. In these circumstances this present
issue appears to be raised prematurely.
Conclusion
66 For these reasons the appeal is dismissed.
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KENNEDY J (Presiding Judge): I have had the benefit
of reading in draft the reasons to be published by Scott J,
with which I am in agreement.
In its application to the Industrial Relations Commission,
the respondent in each of these appeals (“the Union”),
sought to join 35 employers as respondents to the Contract
Cleaners’ (Ministry of Education) Award, 1990.
Clause 3 of the award, which is headed “SCOPE”,
provides as follows—
“This Award shall apply to—
(a) Cleaners who are employed by the named respondents in the industry of Contract Cleaning
of Government Schools in the State of Western Australia; and
(b) To all those employers employing those Cleaners.”
In my opinion, it being apparent that the award is not a
common rule award, the naming of additional respondents
must inevitably amend the scope of the award, extending
its application to cleaners employed by those respondents
and to the named respondents employing those cleaners.
The consequence of this is that s 29A(2) of the Industrial
Relations Act 1979 applies and, subsection (2a) having
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no application, “the Commission shall not hear the ….
application until those parts of the proposed …. variation
…. that relate to …. scope have been published in the
Industrial Gazette and a copy of the …. application has
been served” in accordance with par (a) of s 29A(2).
In my opinion, the words “shall not” in s 29A(2) are
clearly imperative—cf s 56(2) of the Interpretation Act
1984—and the Commission is prohibited from hearing
the application until the provisions of s 29A(2) have been
fully complied with.
The order made by the Commission in Court Session was
as follows—
“1. That the Contract Cleaners’ (Ministry of Education) Award 1990 be varied in accordance with
the following schedule and such variation shall
have effect from the beginning of the first pay
period commencing on or after 13 September
2000.
2. That so much of the application which relates to
the application to join Cleandustrial Services be
adjourned.”
The schedule referred to in the order set out 43 named
respondents. Some of the respondents named at the time
of making the application have been deleted from the
schedule referred to in the order.
In the event of the appeals being upheld, in its written
submissions, the Union sought to have the order of the
Commission varied by deleting only the names of the
appellants from the schedule, rather than by deleting all
those employers being sought to be made respondents to
the award, and by providing that, in respect of the
appellants only, the matter should be remitted back to the
Commission for its consideration as to whether the
appellants, or either of them, should be joined as
respondents.
To do as the Union requests would result in a breach of
the prohibition in s 29A(2) of the Act. In the
circumstances, I would allow the appeals, set aside the
order of the Commission in Court Session and, in lieu
thereof, I would remit both matters to a single
Commissioner, as Scott J has proposed, to be dealt with
after the requirements of s 29A(2) have been fulfilled.
SCOTT J: The respondent applied to the Western
Australian Industrial Relations Commission for a
variation to the Cleaning (Ministry of Education) Award
by adding to the named respondents to that award a
number of additional respondents.
It is common ground that the award was not a “common
rule” award and only related to named respondents. It is
also common ground that each of the respondents affected
by the application was served with the application.
The grounds for the application in summary were that
because government policy had awarded the cleaning of
the government schools to contract cleaners, it was
necessary to extend the respondents under the award to
cover the additional contract cleaners who were involved
in that activity so that their employees would be governed
by the award.
The matter came before the Commission in Court Session
comprising Commissioners Beech, Scott and Kenner. At
that hearing a preliminary issue was raised under s 29A(2)
of the Industrial Relations Act 1979 (“the Industrial
Relations Act”). That section provides—

14
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“29A Service of claims and applications
(2) Subject to any direction given under subsection (2a), if the reference of an industrial matter
to the Commission seeks the issuance of
award, or the variation of the area of operation or the scope of an award or industrial
agreement, or the registration of an industrial
agreement, the Commission shall not hear the
claim or application until those parts of the
proposed award, variation or industrial agreement that relate to area of operation or scope
have been published in the Industrial Gazette

19
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and a copy of the claim or application has been
served—
(a) in the case of a proposed award or variation of an award, on—
(i) the Council, the Chamber, the
Mines and Metals Association
and the Minister; and
(ii) such organizations, associations
and employers as the Commission may direct being, in the
case of employers, such employers as constitute, in the
opinion of the Commission, a
sufficient number of employers
who are reasonably representative of the employers who
would be bound by the proposed award or the award as
proposed to be varied, as the
case may be;
(b) in the case of the proposed registration
or variation of an industrial agreement,
on the Council, the Chamber, the
Mines and Metals Association and the
Minister.”
It is common ground that the application in this instance
was not advertised in the Industrial Gazette.
By a majority, the Commission in Court Session ruled
that the addition of respondents to the award did not
alter the operation or scope of the award so as to attract
the provisions of s 29A(2) of the Industrial Relations
Act and thus require advertising in the Industrial
Gazette.
The appellants have appealed to this Court against that
decision on the grounds that—
“1 The majority of the Commission in Court Session of the Western Australian Industrial Relations
Commission (‘Commission’) erred in law in failing to comply with the requirements of s 29A(2)
of the Industrial Relations Act 1979 (WA) (‘Act’)
in hearing the applicant at first instance.
PARTICULARS
The majority of the Commission erred in law in
holding that the application at first instance sought
no alteration to the scope of the Contract Cleaners (Ministry of Education) Award 1990.
Further, Commissioner Kenner erred in law in
holding that s 29A(2) of the Act should be read
down and only apply (to) applications to the variation to the scope of common rule awards.”
The first thing to notice about s 29A(2) of the Act is that
it is jurisdictional in nature. The section prohibits the
Commission from exercising jurisdiction in such cases
in mandatory terms by providing that the Commission
“shall not hear the claim or application until those parts
of the proposed award, variation or industrial agreement
that relate to the area of operational scope have been
published in the Industrial Gazette”.
It is to be noted that nowhere in s 29A(2) is there any
limitation which would restrict the operation of the
provision to awards which apply by operation of common
rule. Counsel for the respondent argued that the intent of
s 29A was clear in that the section was designed to provide
for notice of applications to parties that would otherwise
not receive notice of the application. In relation to an
award which had a common rule provision advertising in
the Industrial Gazette was the means by which
respondents who may be bound by the award by reason
of the common rule provision would have notice of the
proposed application. It was contended by counsel for
the respondent that in a situation such as the present,
where all of the respondents had been served with the
application advertising in the Industrial Gazette was
therefore not necessary.
The difficulty with such a contention is that it flies in the
face of the express words of the section.
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20 Counsel brought to the attention of this Court the
provisions of s 18 of the Interpretation Act 1984 which
provides—
“18 Regard to be had to purpose or object
In the interpretation of a provision of a written
law, a construction that would promote the purpose or object underlying the written law (whether
that purpose or object is expressly stated in the
written law or not) shall be preferred to a construction that would not promote that purpose or
object.”
21 In the event of ambiguity in the construction of a statute,
s 18 of the Interpretation Act is a useful provision which
enables a court to interpret the provision of a statute in
such a way as to facilitate the underlying purpose or object
of such a provision. The difficulty in this case, however,
in my view, is that there is nothing in s 29A(2) in relation
to the problem presently being discussed, which is in any
way ambiguous or capable of more than one meaning.
There is no limitation in that section nor any confining
words which would direct a court to limit its operation to
cases where a common rule award falls for consideration.
22 Counsel for the respondent also contended that the
addition of named respondents to the award did not alter
the “scope” of the award so as to attract the operation of
s 29A(2). In that respect it is to be noted that in
Australasian Meat Industry Employer’s Union
Industrial Union of Workers West Australian Branch v
Stewart Butchering Co Pty Ltd (1993) 73 WAIG 1196,
Sharkey P delivering the joint reasons for decision of
himself and Commissioner Parks said at 1200—
“S 38(2) of the Act authorises the addition of named
parties in certain circumstances. However, the exemption of a respondent, whether named or not, who
would otherwise be bound by the award, narrows
the scope of the award by reducing, by one in this
case, those employers in the industry or industries
denoted or designated by the Scope clause and therefore bound by the award under s 37, upon a reading
of clause 3 of the award. This application plainly
sought to vary the award by varying the Scope clause.
It is not a variation of any other clause in the award
and its effect is plain.
S 29A(2) of the Act provides that subject to any direction given under s 29A(2)(a), if the reference of
an industrial matter to the Commission seeks, inter
alia, the variation of the scope of an award, then the
Commission shall not hear the claim or application
until those parts of the proposed award, variation or
industrial agreement which related to the scope, etc,
was published in the Industrial Gazette and a copy
served on the Trades and Labour Council of Western Australia, the Australian Mines and Metals
Association (Inc) and the Minister, as well as such
other organisations, associations and employers as
the Commission may direct under s 29A(2)(a)(ii)
(but see s 29A(1) and (2) generally).
…
The direction contained in the section is mandatory,
the word ‘shall’ is used (see s 3 and s 56 of the Interpretation Act 1984), and the Commission is
prohibited from hearing the matter if s 29A(2) is not
complied with by such publication and services are
prescribed.
In hearing the matter when s 29A was not complied
with, the Commission at first instance erred in law.
It had no power to hear the matter and was expressly
prohibited from hearing it if s 29A(2) had not been
complied with.”
23 I respectfully agree entirely with what Sharkey P said in
that judgment, particularly with respect to the provisions
of s 29 being mandatory. In addition, I agree with the
learned President’s observation that the alteration of
named respondents to an award is a variation to the
“scope” of the award so as to attract the provisions of s
29A.
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24 In the end result, therefore, regrettable though the
conclusion is, I am of the view that the appeals should be
allowed and the matters remitted to a single commissioner
to be dealt with according to law after the provisions of s
29A of the Industrial Relations Act have been complied
with.
25 I would finally add that if the intention of Parliament was
that s 29A(2) should apply only to common rule awards,
then the section should be amended to say so.
26 PARKER J : I have had the advantage of reading in draft
the reasons now published by Scott J with which I agree.
I would add the following observations.
27 Section 29A(2) of the Industrial Relations Act 1979,
relevantly, precludes the Commission from hearing a
claim or application until there has been published in the
Industrial Gazette “those parts of the proposed award,
variation or industrial agreement that relate to area of
operation or scope” of an award or industrial agreement.
The terms and context of s 29A(2) do not, in my view,
allow room for the Commission to avoid or overlook the
need for compliance with the requirement for publication
before it hears the claim or application, and provides no
justification for reading down or limiting its operation to
common rule awards as has been suggested.
28 The submissions to this Court sought in various ways to
draw a clear distinction between “the scope” and “the
area of operation” of an award or industrial agreement.
Neither of these concepts are defined in the Act although
s 37(1), which is headed “Effect, area and scope of
awards”, contains provisions which have an effect on both.
In my view there is every reason to allow these two
concepts to have their ordinary and natural meanings in
this context, a view that is quite consistent with the
provisions of s 37(1). One effect of this is that the two
concepts should not necessarily be seen to be entirely
distinct. As a matter of ordinary usage the area of
operation and the scope of an award or agreement may
well overlap in a particular context. Much will depend
on the terms of a particular award or industrial agreement.
29 The Shorter Oxford Dictionary relevantly offers as a
meaning of “scope”—”The sphere or area over which
any activity operates; range of application; the field
covered by a branch of knowledge, an inquiry etc”.
Section 37(1)(a) provides—
(1) An award has effect according to its terms, but
unless and to the extent that those terms expressly
provide otherwise it shall, subject to this section—
(a) extend to and bind—
(i) all employees employed in any calling
mentioned therein in the industry or
industries to which the award applies;
and
(ii) all employers employing those employees”
The three elements so identified in s 37(1)(a), viz an
industry, employees in a calling, and employers of those
employees are, separately and together, capable as a matter
of ordinary meaning and usage of offering a definition,
or part of the definition, of the scope of an award.
30 However, those provisions of s 37(1)(a) do not apply to
all awards. The introductory provisions of s 37(1) give
primacy to the terms of an award. In this case the award,
the Contract Cleaners’ (Ministry of Education) Award,
1990, provides in cl 3—
“3. Scope
This Award shall apply to—
(a) Cleaners who are employed by the named
respondents in the industry of Contract
Cleaning of Government Schools in the
State of Western Australia; and
(b) To all those employers employing those
cleaners.”
Clause 3 clearly makes different provision from s 37(1)(a)
with respect to employees and employers. Only
employees employed by the named respondents are
covered by the award and the named respondents are the
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only employers covered. In these respects it appears to
me to be clear that the scope of the award does not extent
beyond those employees and employers.
31 By the application before the Commission the respondents
sought to vary the award by adding further named
respondents. In my view, necessarily, this application
sought to alter the scope of the award by adding additional
employers who would thereby become bound by the
award for the first time and, consequentially, that would
expand the sphere of operation of the award to the
employees of those additional employers engaged in the
relevant industry.
32 It follows from this reasoning that there may be an
application to add named employers to an award which
would not involve an alteration to the scope of the award.
That would seem to be the case at least in a case where
the provisions of s 37(1)(a) (i) and (ii) applied to the award
as by s 37(1)(a)(ii) all employers of the relevant employees
would already be bound by the award and therefore within
its scope. For the reasons already noted, however, that is
not the present case as the terms of this award make
materially different provision from s 37(1)(a)(i) and (ii).
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HEREBY ORDERS that—
1. The Appeal be allowed; and
2. The matter be remitted to the Commission in Court
Session for further hearing and determination in accordance with law after the provisions of s 29A of
the Industrial Relations Act 1979 have been complied with.
(Sgd.) JOHN SPURLING,
[L.S.]
Clerk of the Court.
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Reasons for Decision.
THE PRESIDENT—
1 This is an appeal brought under s.49 of the Industrial
Relations Act 1979 (as amended) (hereinafter referred to
as “the Act”). The appeal is against the decision of the
Commission, constituted by a single Commissioner, made
on 30 August 2000 in application No CR 67 of 2000. By
that decision, the Commission dismissed an application
by the abovenamed appellant organisation of employees
(hereinafter referred to as “the CMEU”) which sought
the immediate reinstatement of one of its members, Mr
Tristan Lee Reichelt, without loss of benefits on the basis
that he was unfairly dismissed by the abovenamed
respondent, BHP Iron Ore Pty Ltd (hereinafter referred
to as “BHP”).
2

GROUNDS OF APPEAL
It is against that decision that the appellant now appeals
on the following grounds—
“1. The Commission at first instance gave no or insufficient weight to the evidence in relation to
the following issues—
(a) There was no risk to the safety of the life
or limb of Mr. M. Rac.
(b) There was no damage to Company plant
or equipment of any kind.
(c) This was the first breach of tagging procedure by Mr. T. Reichelt.
(d) The “automatic” penalty of dismissal for a
tagging procedure breach is contrary to the
rules of natural justice and criminal justice.
(e) The risk ranking applied to the breach by
Mr. Green, the Mine Foreman for BHP, was
13 in a scale of 1 to 25 and the recommendation from the basic safety investigation
was further training was recommended for
maintenance and operating personnel.
(f) The disciplinary enquiry was in error as to
its understanding of the range of disciplinary penalties that could be applied.
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(g) The clear admission by Mr. Spoonliem (sic)
that he considered the penalty of dismissal
unfair but none the less applied it as “appropriate” under the safety procedures
applicable to the case before him.
(h) The speculation by the Commission at first
instance as to “the tray could have dropped
and killed Mr. Rac” is not credible on the
evidence given by Mr. Reichelt and Mr.
Rac.
RELIEF SOUGHT
That the decision of the Commission at first instance be
quashed. A determination by the Full Bench that the dismissal was unfair. An Order for reinstatement of Mr.
Reichelt to his former position with BHP Mt. Newman
Mining Operations.
PUBLIC INTEREST
1. It is not in the public interest that where the employer admits that a dismissal was unfair the
Commission does not so find.
2. The long settled position of the Commission is
that the remedies for unfair dismissal are reinstatement without loss of entitlements or, in
particular cases, compensation for the unfair dismissal. Neither remedy was applied and this is
not in the public interest.”

3

4

5

6

7

8

9
10

11

EXTENSION OF TIME
There was an application to extend time within which to
file and serve appeal books, which was not opposed and
which application the Full Bench granted.
BACKGROUND
There was substantial documentary evidence before the
Commission at first instance. In addition, Mr Reichelt
gave evidence on behalf of the CMEU. On behalf of BHP,
the following persons gave evidence—
Mr Michael Patrick Rac, a fitter employed by Westrac
Equipment Pty Ltd (hereinafter referred to as
“Westrac”).
Mr Steven William Carmichael, a Foreman on C shift
employed by Westrac.
Mr Edward Cameron, Westrac’s on site Project Manager for the Newman Project.
Mr Geoffrey James Green, the BHP Mine Foreman
who oversees the mining operations on his shift.
Mr Patrick McAtackney, the BHP Occupational
Health and Safety Adviser at Mt Whaleback.
Mr Christopher Thomas Dunbar, BHP’s Mine Services Supervisor.
Mr Michael Dennis Lohse, BHP’s Senior Employee
Relations Adviser at Mt Newman.
Mr Gregory Allan Spoonheim, employed by BHP
as Mining Manager of its Mt Whaleback mining operations.
On 18 March 2000, BHP dismissed Mr Reichelt from
his employment by it, alleging a breach by him of safety
procedures. The CMEU claimed that the safety procedures
were unfair because of a denial of procedural fairness in
the subsequent disciplinary inquiry and because the
penalty imposed, namely dismissal, was too severe.
For eighteen months prior to the termination of his
employment on 18 March 2000, Mr Reichelt was
employed as a haul truck driver by BHP at its Mt Newman
mine site in the Pilbara Region of this State. That mine
site includes Mt Whaleback.
Some time before the events leading to his dismissal, Mr
Reichelt had raised safety matters, in particular tagging
procedures, with management. As a result, an inspector of
mines came to the site and there was a meeting at which
Mr Dunbar, Mr McAtackney and Mr Mick Carroll from
BHP were present, as was Mr Reichelt. Mr Reichelt’s
suggestion that tagging procedures be standardised was not
taken up by BHP (see pages 30-31 of the appeal book
(hereinafter referred to as “AB”)). He expressed his view
to management, too, that breaches of the tagging regulations
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should be dealt with according to the penalties prescribed
in the booklet (see page 33(AB)). He had attended a course
in 1999 in relation to tagging procedures and passed an
examination in relation to the course (see pages 31-32(AB)),
as well as undergoing a refresher course six months before
his dismissal. Further, he had been subject to the tagging
of his truck repairs on occasion.
At the beginning of the night shift on 4 March 2000, Mr
Reichelt was to drive truck T143. The truck which he
was driving is a very large and heavy left hand drive haul
truck with restricted driver’s vision, weighing about 190
tonnes (see page 407(AB)). He conducted a pre-start
inspection of the truck and discovered a fuel leak on the
fuel tank and an air leak on the air dryer.
Mr Reichelt reported the problems to Mr Ross Rooney at
Production. Mr Rooney advised him to park at point W32
and wait for a fitter to come and effect repairs.
Westrac, through its employees is, it would seem, charged
under its contract with BHP with the obligation to repair
BHP equipment including the heavy haul trucks and
employs a number of employees, including fitters, for
this purpose. Mr Rac was employed by Westrac to
maintain BHP’s light vehicle fleet and to do field work
on heavy equipment at other sites.
Mr Reichelt then conducted radio conversation and, when
he had finished, he noticed the fitter’s vehicle, a utility,
pulling up next to his stop. This was contrary to the
procedures laid down for light vehicle approaching haul
trucks (see pages 306-311(AB)). There are prescribed
mandatory procedures for light vehicles (which are much
smaller) approaching a haul truck because of, one infers,
the limited vision from a haul truck, particularly of an
ordinary sized vehicle.
Mr Reichelt said that he asked the fitter, Mr Rac, if he
knew the approach procedure, and the latter replied that
he did. Mr Reichelt then said that he rang Mr Green, his
foreman, “to explain the correct procedure and sort out”.
He said that he then alighted from the truck and hung the
ignition key on the hook next to the isolator.
Mr Rac, according to Mr Reichelt, met him on the ground
where Mr Reichelt showed him the fuel leak and the air
leak. According to Mr Reichelt, Mr Rac then called him
from the deck of the truck yelling something to the effect
“come up and raise the tray”. Mr Reichelt said that he took
the ignition key from the hook, climbed the ladder to the
cab, entered it, inserted the ignition key and turned it on.
On this occasion, Mr Reichelt said, he believed that the
tag had been put on the steering wheel and on the isolator
(see page 39(AB)) which is where Mr Rac said that he
put them. Mr Reichelt said that the tag meant that a fitter
was working on the truck (see page 39(AB)). Indeed, he
agreed (see page 47(AB)) that Mr Rac was in control of
the truck.
Mr Rac, by this time, had descended to the ground where
he was giving him hand signals to raise the tray. Mr
Reichelt raised the tray, he said, and watched Mr Rac
attach the tray restraint cable at the rear of the truck. Mr
Reichelt said that he watched Mr Rac walk over to his
utility. Mr Reichelt then turned the ignition key off,
removed it and climbed back down the ladder to the
ground. He did so without being told to by Mr Rac (see
page 41(AB)). He then hung the key on the hook again
and stood on the ground, he said. When the ignition is
turned off, a period of time elapses before the engine shuts
down (see page 41(AB)). He said that he knew where Mr
Rac was when he turned the ignition off and was able to
see (see page 46(AB)). However, he also said that he was
not 100% sure where Mr Rac was (see page 47(AB)).
Significantly, there is no evidence at all that he told Mr
Rac that he had turned the engine off, that he warned Mr
Rac that he was doing so, or that he was directed by or
sought Mr Rac’s permission to do so.
Mr Reichelt then said that Mr Rac came back and asked
again where the leaks were and Mr Reichelt showed him
once again. Then Mr Rac proceeded to deal with the
problems. Then, according to Mr Reichelt, the truck shut
down on the turbo timer.
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18 After a while, Mr Green turned up and Mr Reichelt
explained the approach problem to him and asked if Mr
Green could put in a hazard register form. Mr Green
agreed to do this at crib time. Mr Green then explained
the correct approach procedure to Mr Rac and left.
19 Mr Rac kept trying to fix the truck. After a while, however,
he ran out of parts and then attached an “out of service”
tag to the ignition key, hung it on the hook and left.
20 After Mr Reichelt’s meal break some four hours later,
Mr Green said that there was to be an investigation which
Mr Green explained was about Mr Reichelt breaching
the tagging regulations.
21 Mr Rac’s version differed somewhat. Mr Rac explained
in evidence the tagging regulations which, he said, were
to be complied with by all employees and contractors.
He said that he had been issued with a copy of the tagging
regulations at his induction and, as a fitter, used tags and
tagging regulations every day. Before he works on any
plant or equipment, the first thing which the regulations
require him to do is to tag it. Each tag has its own
procedure. He referred to his understanding of the tagging
procedure for a truck.
22 The “Restriction Operation Tag” (hereinafter referred to
as “the RO tag” or “the blue tag”) is used for the fitter to
assume control of the operation of plant and equipment
while he is working on it, when it is “in the “on”
condition”, for example, testing and adjusting. He said
that the tagging regulations say that the tag must be placed
on the isolator and the main operation controls of
equipment.
23 In practice, the fitters, including Mr Rac, placed the RO
tag on the steering wheel of a truck for the sake of visibility
(as well as the isolator). Indeed, that is what was done.
Clause 3.1 of the tagging regulations provides—
“The Personal Restriction Operation Tag is designed
to provide an employee with control over the operation of the plant.”
(See page 463(AB).)
24 On 4 March 2000 at the beginning of the night shift, the
Production office requested Mr Rac to go to truck T143
at dump W32 because the operator (Mr Reichelt) had
reported a fuel leak “at the fuel tank and an air leak at the
air drier”. Mr Rac said that, as he entered W32, he
switched on his orange flashing light, that he called up
T143 to approach the truck but there was some hitch in
radio communication between them, then the radio cleared
and he called T143 again and got a response “clear”; then
he drove up to T143.
25 Mr Rac’s version of what then happened was as follows.
Mr Rac stepped out of his utility and went round the back
of the cabin to get a torch out. When he came around the
back of the utility, Mr Reichelt came up to him and asked
if he knew the truck approach procedures. He said that
he did. Significantly, Mr Rac said that he then went over
to the truck and put the blue RO tag on the isolator switch.
At this time, Mr Reichelt was following him still talking
about the approach procedure.
26 Then, Mr Rac said, he climbed onto the truck and put a
blue RO tag on the steering wheel. The engine was still
running. The ignition key was still turned on and there
was no idle time out light on the dash. Mr Rac noticed
this, he said, whilst he was putting the RO tag on the
wheel. The RO tag, he said, was clearly observable. The
steering wheel is used by fitters as a control point because
of its visibility. At no time did he, Mr Rac, turn off the
engine. Until he isolates a problem with a truck, he said,
and in particular a leak, he never shuts a truck down since,
if the truck is turned off, a fitter would be unable to find
the air leak. He also gave other reasons for leaving the
engine running (see page 203(AB)).
27 Mr Rac then got back off the truck and asked Mr Reichelt
what the problem was. Mr Reichelt said that the fuel was
leaking out of the fuel tank and that there was an air leak
at the air drier. Mr Rac found a relatively minor leak, a
small crack in the fuel tank. He told Mr Reichelt that he
would report the problem and the fuel tank would be
replaced as soon as possible.
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28 By this time, which was about five minutes after he tagged
the steering wheel, the engine was still running and Mr
Reichelt was on the ground. Mr Rac walked under the
truck to see if he could see or hear evidence of an air
leak, but he could not see or hear any leak. He did other
checks for air leaks. He climbed back on the truck and
Mr Reichelt remained on the ground. He listened between
the tray and the engine, but could hear nothing loud.
29 Mr Rac called to Mr Reichelt, who was on the ground,
and asked if he, Mr Reichelt, could hoist the tray of the
truck. He said that he explained to Mr Reichelt what he
was doing and climbed onto the truck and operated the
tray. Mr Rac climbed down and gave Mr Reichelt the
signal to raise the hoist. Mr Rac then went back to put
the tray rope on to secure the tray. It is the usual safe
practice, Mr Rac said, for the driver to remain in the cab
whilst operating the tray if someone is working on it or
under it until the tray is hooked up.
30 Mr Rac expected, he said, that Mr Reichelt would remain
in the cab until he came out from under the truck. After a
struggle to put the tray rope on, Mr Rac came out from
behind the truck and climbed up the ladder. He gave Mr
Reichelt a “thumbs up” to indicate that the tray rope was
hooked up. He said Mr Reichelt was standing in front of
the windscreen of the truck on the landing.
31 Mr Rac did not know that Mr Reichelt had called Mr
Green until he arrived. Mr Rac climbed onto the chassis
of the truck and checked for air leaks.
32 Whilst Mr Rac was listening for air leaks behind the
engine, the engine stopped. At that time, the engine was
running (see page 70(AB)). The engine cut out three
minutes after he, Mr Rac, put the rope on to secure the
tray. This was approximately three minutes after he saw
Mr Reichelt on the ground and after operating the tray.
These trucks have a five minute idle after they are turned
off, so that the oil and coolant can be supplied to the
turbos. Hence, Mr Rac said, it is some time after the
ignition is turned off that the engine actually stops. He
thought at the time that the truck had shut down its system,
possibly due to overheating. He was surprised, thinking
that he had another problem to deal with. At that time, he
was on the ground trying to find the fault.
33 Mr Rac climbed back on the deck of the truck and noticed
that Mr Green had arrived. He said that it was likely that
he was working on hooking the tray rope up when Mr
Reichelt turned the ignition off and said that the ignition
must have been turned off as soon as the tray was up.
When Mr Green arrived, Mr Rac was in the chassis of
the truck.
34 Mr Rac explained the hooking up of the tray rope. The
tray has to be hooked to the tray rope once it is up to
prevent it coming down again. When the tray is raised, it
is necessary to unhook the tray rope which is about as
thick as the width of a court drinking glass and is attached
from the centre of the tray. Once unhooked from the tray,
the rope is attached to the central differential housing on
the truck by placing a pin through the tray rope and two
eyelets. This is to stop the tray creeping down. It took Mr
Rac two to three minutes to attach the tray rope to hold
the tray up.
35 Mr Rac gave further evidence: If the tray had crept down
before Mr Rac had fully placed the pin in the two eyelets,
then the pin could have been bent, causing the very thick
tray rope to snap and strike him. Once the engine is shut
off, if there is a problem, there is no way of getting the
tray up. Normally, there is someone in the driver’s seat
who holds the tray lever up until someone gives the all
clear. Another risk arose from the fact that, as Mr Reichelt
got out of the cab, he could have knocked the tray lever
causing it to drop.
36 Mr Rac also said in evidence that, to turn the engine off
when the tray is up is dangerous because the weight of
the tray against the hydraulics on the truck causes the
tray to creep down which the attachment of the ropes is
meant to prevent (see page 81(AB)). The main problem
is that the fitter has to actually support the rope on his
shoulder and stand on his toes to get the eyelet into the
area where it has to go, to get the eyelet to drop right
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down because, on some occasions, what will happen is
that it will come down on the first eyelet on the rope. It
will not open the second one because the eyelet of the
tray rope puts weight onto that pin and that is when one
has to take the weight of the cable off the pin so that it
will drop down into the second hole.
The main danger is that, if the tray should creep enough,
then it starts putting tension on that rope. Then, there is
no way to take the weight of that rope off the pin and
therefore the pin gets stuck just in the first eyelet and it
has no real strength at that stage.
If the tray continued to creep down without the second
eyelet engaged, it can break the eyelet off the differential
or bend the pin, in which case, Mr Rac said, “you’ll have,
again, a cable like this with a 20 or 30 odd kilo lump of
metal flying off at a million miles an hour and if you’re
not out of the way it’s going to cause a lot of damage”
(see page 82(AB)).
Mr Rac said that he had some trouble connecting this
particular tray rope. At no time before he connected the
tray rope did Mr Reichelt tell Mr Rac that he was turning
off the ignition. He, Mr Rac, did not know where he was
going when the engine was shut off. He made a report to
Mr Carmichael, he said, because of the potential danger.
Mr Carmichael corroborated the danger of such acts and
such a situation (see pages 89 and 216 (AB)). Indeed, he
elaborated by saying that the safest thing to do, in this
situation, is for the driver to stay in the cab and to do
what the fitter tells him to do. It is not the safest thing to
turn the engine off, he said. He said, quite unequivocally,
that this was a quite unsafe situation for Mr Rac to be in,
not knowing where the operator was and when there was,
in fact, movement by Mr Reichelt in and out of the cab.
Mr Rac then went over and joined Mr Green and Mr
Reichelt on the ground. At this time, Mr Rac did not know
that the ignition key had been turned off. There was a
discussion about approach procedures and Mr Rac’s
approach to Mr Reichelt’s truck. After Mr Green left, Mr
Rac asked Mr Reichelt to point out where he thought that
the problem was, which he did.
Mr Rac found a small air leak and was unable to fix it.
He called up production and said that the truck would
have to be stood down. He then filled out a yellow “out
of service” tag and went to get back on the truck to tag
the truck with the yellow tag. It was then, for the first
time, that he noticed that the key was on the hook of the
truck and not in the ignition, where it had been and realised
that the ignition had been turned off. He considered, he
said, that that was serious. Mr Rac said that, if a truck
engine was running, he would not turn it off until he had
identified the fault. He had not, of course, turned this
truck engine off.
After he tagged the truck with the yellow tag, he told Mr
Reichelt that he had to leave the truck to get parts. Mr
Reichelt started talking again about the approach
regulations. Mr Rac then said that, if he were an
“arsehole”, he could report Mr Reichelt for a breach of
the tagging regulations and for being in breach of mine
safety rules by wearing his helmet back to front. Mr Rac
reported the incident to his foreman, Mr Carmichael and
to Mr Green.

The Basic Investigation
44 Towards the end of the shift on 5 March 2000, Mr Green
conducted a basic investigation of both incidents. It went
on for a number of hours. Mr Reichelt put some of his
version forward, as did Mr Rac. This was in the Westrac
smoke room, and the meeting then moved to the BHP
smoke room. Present were Mr Green, Mr Carmichael,
Mr Rac, Mr Reichelt and Mr John Walton, the shift site
safety representative.
45 An incident report recommendation was prepared by Mr
Green as a result. He assessed the gravity of the tagging
incident at 13 out of a possible 25, and recommended
that fitters and drivers undergo training together in the
tagging procedures. (He did admit that it was possible
for someone using the same matrix to come to a different
figure.) Mr Carmichael said that Mr Reichelt kept
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changing his story (see pages 214-215(AB)). There was
substantial difference as to the position each was in from
time to time of Mr Rac and Mr Reichelt in the version of
each, according to Mr Green.
46 Mr Green, Mr Walton and Mr Carmichael were all of the
view, and expressed it in the investigation, that, when a
truck was tagged, an operator just sat there and did
nothing. According to Mr Carmichael, Mr Reichelt said
that “you turn the key off and get off the truck”. Mr
Reichelt was told that this was wrong.
47 In evidence, Mr Reichelt denied that he had told
inconsistent stories about turning the key off. He admitted
in evidence that he told Mr Carmichael that he turned the
key off, got off the truck, then got into the cab and turned
the ignition off then on again, and that he did it for safety
reasons. At no time in evidence did he adequately explain
the safety reasons, nor is there any evidence that he did at
the time of the three investigations, or at all. At no time
was the evidence that he did this on the instruction of or
with the knowledge of Mr Rac (see page 50(AB)).
48 Mr Green’s evidence was that Mr Reichelt admitted that
the truck had been tagged out, that there were two tags
on the truck, one on the steering wheel. Further, Mr
Reichelt did not deny that, when he turned the ignition
key, the truck had been tagged out. At the time, according
to Mr Green, Mr Reichelt said that he was not educated
in relation to tagging procedures, then he agreed that he
had been inducted and had had refresher courses. He also
agreed that, in this instance, the fitter could have been
put in danger of his life.
49 He also said that the progress of matters such as this are
determined by the manager of the department (see page
99(AB)) which is, of course, what occurred.
The Detailed Safety Investigation
50 In fact, Mr Spoonheim required a detailed investigation
to follow the basic investigation to obtain more
information (see page 149(AB)).
51 On 8 March 2000, Mr Reichelt was advised that there
would be a detailed investigation of the incident. That is
what occurred. A meeting took place on 10 March 2000
and Mr Walton, Mr Cameron, Mr Dunbar, Mr Rac, Mr
Reichelt were present, with Mr McAtackney playing an
active role.
52 Mr McAtackney said that the safety investigation was
directed to the two issues—
(a) an alleged breach of the tagging regulations; and
(b) an alleged breach of truck approach procedures.
53 At the investigation, Mr Reichelt said—
“They’ve finally found something to hit me with
here”
but he explained in evidence that whether “they” were
right or wrong was another issue (see page 46(AB)).
54 As to the tagging, there was agreement between Mr
Reichelt and Mr Rac about much of what had occurred
(see page 209(AB)). There was difference between them
as to whether Mr Reichelt and Mr Rac had their first
conversation on the truck and whether Mr Reichelt, as he
claimed, had at that time the ignition key in his hand. Mr
Reichelt agreed that he turned the ignition off and that
the blue tags were on the vehicle at the time.
55 Again, there were, according to Mr Cameron,
discrepancies in the versions of where Mr Reichelt was.
Mr Walton said at the investigation that, once the blue
tag was on, the machine was in the control of the fitter.
56 As a result of the investigation, Mr McAtackney found
that the procedure for approaching a haul truck was not
completely followed, and that the tagging regulations for
RO tags were not followed. Mr McAtackney concluded
that there was a breach of the tagging regulations (see
page 114(AB)), but he could not ascertain whether Mr
Rac was in breach of the light vehicle approach
procedures. After the investigation, Mr McAtackney
advised Mr Reichelt that there would be a disciplinary
process. At no time during the investigation, Mr
McAtackney said, did Mr Reichelt deny that he turned
off the engine when the RO tag was on the steering wheel.
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Mr Dunbar, in his evidence, confirmed Mr McAtackney’s
version of the events of the meeting of 10 March 2000.
57 Mr McAtackney passed on the results of this meeting to
Mr Spoonheim.
58 Mr Reichelt was stood aside by Mr Spoonheim as of 10
March 2000.
The Disciplinary Investigation
59 On 13 March 2000, there was a disciplinary investigation.
Present were Mr Spoonheim, Mr Lohse, and Mr Reichelt.
The purpose of the investigation was to give Mr Reichelt
an opportunity to add anything further that may have a
bearing on the outcome when determining penalty. It was
also an opportunity for Mr Reichelt to explain his actions.
(Mr Spoonheim and Mr Lohse gave evidence to this effect
(see page 135(AB)).) Mr Reichelt offered nothing in
mitigation and said that he did not breach the tagging
regulations which he mentioned in evidence was the case
(see page 53(AB)). He did not explain his actions.
60 Mr Reichelt said that he put his side of the story and his
arguments and he was given an opportunity to do so. He
was warned that he might be dismissed. He said that he
told Mr Spoonheim that he had turned the key off for
safety reasons. Mr Gary Cornell and Mr Dempsey
Wakaroa were representing his interests (see page
53(AB)).
Discussions with Senior Management
61 After this meeting, Mr Spoonheim and Mr Lohse spoke
to the Vice President (Satellite Ore Bodies), Mr James
Shaw, on site. There was also a discussion involving Mr
Spoonheim (and one infers Mr Shaw) by phone hook-up
with Mr Jeff Stockden (Vice President, Human Resources)
and Mr Mick Wheeler (Manager, Employee Relations)
in Perth.
62 It was recommended in that hook-up by both Mr Lohse
and Mr Spoonheim that, given the information which they
had as a result of the safety investigation and the
disciplinary inquiry, the penalty as outlined in the
regulations, which was dismissal, should apply.
63 The dismissal was because of the breach of the regulations
and the potential risk to life. Mr Spoonheim’s evidence
was that he had determined that Mr Reichelt had turned
off the ignition on the truck without instruction from the
fitter who had his RO tag attached to the truck. To do so
was in direct conflict with clause 3.2.3 of the regulations.
He consulted with four other officers as to the penalty.
64 Mr Spoonheim also took account, he said, of the following
in making his decision to dismiss—
(a) The appropriate penalty for the breach.
(b) The integrity of the policy and what it means to
people who depend on the regulations.
(c) The starting point was the dismissal of the employee when there were extenuating
circumstances.
(d) The actions could have resulted in the death of or
injury to the fitter. The engine was left running
by the fitter. If the engine were turned off, the
hydraulics operating the tray would have been
shut down and, while the fitter was attaching the
tray rope, the tray could have slipped, injuring
him.
(e) Given the inability of Mr Reichelt to give a reason as to why he shut down the truck when it had
been tagged out, he found “no extenuating circumstances” as to why the penalty of termination
of employment should not apply.
65 There was uncontroverted evidence from Mr Spoonheim
that the penalties prescribed in the tagging regulations
were prescribed with the agreement of the unions. Further,
the fitters are very passionate about these matters. What
Mr Reichelt put forward was considered. Mr Spoonheim
admitted that the dismissal might be unfair but said quite
unequivocally that it was appropriate in the sense that it
worked within the guidelines which he had to work with
“in regard to collective agreements, company policy, and
the events of the day” (see page 154(AB)). In short, he
opined that the penalty was appropriate for the infraction.
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Dismissal
66 On 18 March 2000, a meeting took place at which were
present Mr Cornell, Mr Spoonheim, Mr Lohse and Mr
Reichelt. Mr Spoonheim advised Mr Reichelt of the
termination of his employment and said that he would be
terminated with pay in lieu of notice and handed him a
termination letter dated 14 March 2000 (see page
392(AB)).
Tagging Regulations
67 It was open to find, on the uncontradicted evidence, that
the unions took a serious view itself of the tagging
regulations. It was the evidence of all of the witnesses
for the respondent that Mr Reichelt’s act was potentially
dangerous. That was not, in fact, controverted in evidence.
The tagging regulations, on the evidence, are reviewed
by a site committee which consists of union
representatives.
68 Further, it is clear that all personnel were instructed in
the operation of tagging regulations and that Mr Reichelt
had been so instructed and had, indeed, undergone a
refresher course some six months before. Further, he had
experienced the tagging of his own truck on other
occasions and had himself written to management about
the penalties imposable under and the operation of the
regulations.
69 Mr Reichelt was dismissed for a breach of Tagging
Regulation 3.2.3 which reads as follows—
“YOU SHALL NOT operate any switch, valve, button, level, isolating, or control device that has a
Personal Restricted Operation tag attached to it unless—
a. directed by the person who placed the tag in
accordance with the written work instruction.
b. in circumstances of emergency.”
(See page 463(AB).)
70 It was also open to find that what he did was clearly in
breach of regulation 3.2.3, which is a mandatory
regulation and that what he did was potentially dangerous.
71 The stipulated penalty for breach of this regulation is
dismissal (see page 471(AB)). However, in 1998, this
was made subject to commutation where there were
extenuating circumstances.
FINDINGS
72 The Commission at first instance made the following
findings—
1. The weight of the evidence would suggest that tagging the isolator switch with a RO tag at the front of
the truck and then tagging the steering wheel with a
RO tag is a common practice when tagging out a
truck when maintenance work was required.
2. The weight of the evidence, also, is that it is commonly understood that, when a truck is tagged out,
it comes under the control of the fitter and the truck
driver should do nothing other than sit there unless
instructed otherwise by the fitter.
3. Mr Reichelt, in evidence, was unclear as to whether
he understood this procedure. His evidence was not
credible in this regard, nor was his evidence in relation to the RO tag potentially dangling down from
the steering wheel and hence not being seen.
4. In respect of his knowledge of the procedures and
whether he was aware of the RO tag, Mr Reichelt’s
evidence lacked credibility.
5. Mr Reichelt was trained and he knew of the appropriate tagging procedures and these procedures were
adopted on the day by Mr Rac.
6. Mr Reichelt was aware and knew of the RO tag.
7. It is clear that a breach of tagging procedures, in this
instance, can lead to a dismissal.
8. Mr Reichelt knew that a breach of tagging procedure could mean dismissal.
9. It was not simply the action of turning off the ignition which was unsafe.

778

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
10. On Mr Spoonheim’s evidence, there was a discretion as to whether the penalty to be applied was
dismissal.
11. Management had the discretion to decide whether
extenuating circumstances would mean dismissal
should be applied or a lesser penalty.
12. Mr Reichelt did not present any extenuating circumstances to the basis of preliminary investigations or
to the subsequent disciplinary inquiry. His defence
seemed to be that it was not overly important or,
alternatively, that he did not know of the importance
of it, that is, that it was a breach of tagging procedures.
13. Mr Spoonheim admitted that the penalty was not
fair but was appropriate. The regulations had been
made in consultation with the unions and agreed
upon by management and unions.
14. The decision to dismiss was appropriate, particularly
because no extenuating circumstances were asserted
by Mr Reichelt.
15. Looking at all the circumstances facing the employer
at the time, whether they acted fairly, whether they
sought all available information to properly base a
decision upon and whether the employee was afforded procedural fairness in the termination, the
Commissioner considered that BHP did not act unfairly in all of the circumstances.
16. The safety procedure was clear and was breached.
Mr Reichelt knew of the procedure, knew how it
operated and knew the possible consequence of a
breach was dismissal.
17. The Commissioner considered that this was a first
offence, it was not a deliberate flouting of the regulations and there was no damage to person or
property. Mr Reichelt did not offer a reason for noncompliance with the policy, other than he thought
that the policy was something else. The extenuating
circumstances were that he did not know the tagging procedures. However, the Commissioner did
not accept this.
18. The Commissioner dismissed the application.

ISSUES AND CONCLUSIONS
73 This was an appeal against a discretionary decision,
as that term is defined in Norbis v Norbis (1986) 161
CLR 513. It is trite to observe that the Full Bench is
not enabled to interfere with a discretionary decision
and, in particular, to substitute the exercise of the Full
Bench’s discretion for that of the Commission at first
instance, unless the appellant has established that the
Commission at first instance erred according to the
principles in House v The King [1936] 55 CLR 499
(and see in this jurisdiction Gromark Packaging v
FMWU 73 WAIG 220 (IAC); see also Burswood
Resort (Management) Ltd v ALHMWU 81 WAIG 4
(IAC) per Anderson and Hasluck JJ).
74 If a finding at first instance depends, to any substantial
degree, on the credibility of the witnesses, the finding
must stand unless it can be shown that the Commissioner
at first instance has failed to use or has palpably misused
his advantage or has acted on evidence which was
inconsistent, incontrovertibly established by the evidence
or which was glaringly improbable (see Devries and
Another v Australian National Railways Commission and
Another [1992-1993] 177 CLR 472 at 479 per Brennan,
Gaudron and McHugh JJ; State Rail Authority of New
South Wales v Earthline Constructions Pty Ltd (in liq)
(1999) 160 ALR 588 at 589).
75 Quite clearly, the test is not that expressed at one point in
the written submissions for BHP, that is, whether a
dismissal for a breach of tagging regulations is outside
the bounds of a fair and reasonable response. Those are
words derived from the English legislation and are not
the words of s.29(b) of the Act (see Post Office v Foley;
HSBC Bank Plc (formerly Midland Bank Plc) v Madden
[2001] 1 All ER 550 (CA) for the English test which
depends on the terms of the English statute).
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76 The test is that laid down in Miles and Others t/a
Undercliffe Nursing Home v FMWU 65 WAIG 385 (IAC),
as submitted when I was discussing the matter with Mr
Power on behalf of BHP. That test, although laid down in
different words by Brinsden, Kennedy and Olney JJ, is
the same.
77 At page 386, Brinsden J said—
“... the question to be investigated is not a question
as to the respective legal rights of the employer and
the employee but a question whether the legal right
of the employer has been exercised so harshly or
oppressively against the employee as to amount to
an abuse of that right.”
78 At page 387, Kennedy J said—
“... it has long been acknowledged that the power to
order reinstatement is one to be exercised only where
the employer’s actions is harsh or unjust in relation
to that employee. No doubt it could, in such a case,
be said that the employer was simply not exercising
his management prerogative.”
79 At page 389, Olney J said—
“The question for the Commissioner at first instance
was whether the appellant thereby acted unfairly, and
the same question should have been, and ultimately,
was addressed by the Full Bench. That the Full Bench
acting on the same evidence and matters as were
raised in the proceedings at first instance came to a
different view as to the unfairness of the employer’s
conduct only highlights the very subjective nature
of the exercise. The “test” to be applied by the Commission both at first instance and on appeal is the
test of what is just and equitable upon the substantial merits of the particular case.”
80 In RRIA v CMEWU 69 WAIG 1027 at 1030 (FB), the
Full Bench said—
“It is not possible to define with precision all of the
circumstances which would make a dismissal
“harsh”, “unjust”, “unreasonable” or “unfair”.
81 In these reasons for decision, too, some relevant facts
relating to the personal circumstances of employees were
referred to.
Ground 1(a)
82 It should be said that, where there was a conflict between
Mr Reichelt and the other witnesses, then the Commission
preferred the evidence of the other witnesses and found
accordingly. Nothing was submitted to persuade me that
was wrong.
83 Indeed, upon a fair reading of the evidence, Mr Reichelt,
with respect to him, was a witness who was somewhat
defensive and argumentative and, from time to time,
contradicted himself. Significantly, as was the case during
the three investigations of the allegations against him, he
offered no explanation as to why he turned the ignition
key off when there was an RO tag on the steering wheel.
84 There was evidence from Mr Rac and Mr Carmichael
that—
(a) The movement of Mr Reichelt around the cab
could have knocked a lever causing the tray to
drop while Mr Rac was hooking the tray rope.
(b) On the evidence of Mr Rac, Mr Spoonheim,
Mr McAtackney, Mr Green and Mr Lohse, it
was a significantly unsafe situation for Mr
Reichelt not to know where Mr Rac was and
for there to be movement in and out of the cab
of the truck while the engine was running and
while Mr Rac was working on securing the
tray with the tray rope.
85 The Commissioner found that the tray of the truck could
have dropped and killed Mr Rac because of that. That
evidence was supported by the evidence of Mr Rac that
there was danger when he was hooking the tray rope up
if the tray crept down and put tension on the rope when it
was being attached to the eyelet at the back of the truck
(see pages 72, 73, 81, 82 and 206(AB)). That evidence
was not controverted and it was open to so find.
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86 Mr Spoonheim’s evidence was that, if the engine was
turned off, which is what Mr Reichelt on his own evidence
did, then the hydraulics holding the tray would shut down
and the tray could have fallen, injuring Mr Rac.
87 As was said in evidence and submitted, the regulations
exist to prevent harm occurring and are taken seriously
by employer and union. It was, on all of the evidence,
open to find that there was risk to life and limb occasioned
by Mr Reichelt’s breach of the regulations. Further, of
course, the regulations exist to protect employees from
injury or death. That is why the regulations put a machine
which is being worked on by a fitter under his control
when he tags it. That is to prevent someone doing
something like what was done here or worse.
88 It is fair to say, if it were necessary to say so, that the
evidence was that Mr Reichelt well knew the tagging
requirements from his work as a truck operator and had
flagged an interest in the regulations by writing about
them to his superiors. Again, it is fair to say that his
punctiliousness with the light vehicle approach
regulations contrasted with this.
89 It was submitted that Mr Rac was visible to Mr Reichelt
at all times, but that was on the evidence of Mr Reichelt,
which was not accepted. It was also submitted that Mr
Rac did originally consider himself in danger when the
engine was turned off (see pages 68, 70, 71, 72, 73, 74,
80 and 81(AB)). Mr Carmichael corroborated this in
evidence. Mr Rac said that there was no problem with
the engine shutting down and indeed thought that it had
shut down itself.
90 It was submitted that, by then, the tray was already secured
and he was in no danger. Indeed, once the tray was
secured, it was submitted, he was in no danger. Reference
was made to Mr Green’s recommendation to engage in
preventative action by way of training the mining and
maintenance people. It was submitted, too, that Mr
Reichelt’s evidence was that he knew where Mr Rac was
at all times, that he saw him when the tray was rising and
watched him complete his work during the time which it
took for the truck engine to shut down.
91 Indeed, so the submission went, Mr Reichelt knew, at all
times, where Mr Rac was and he was not in danger. There
was no risk to life or limb and the penalty was too harsh.
92 In summary, it was submitted that there was no danger to
Mr Rac whom Mr Reichelt could see at all times. The
risk ranking was 13 out of 25 and Mr Spoonheim
conceded that the dismissal was probably unfair.
93 It was submitted in response that the Commissioner had
evidence that, in moving around the cab, Mr Reichelt
could have knocked a lever which controlled the operation
of the tray, then it could have fallen and injured Mr Rac.
That was not denied as a risk. It was open to so find.
94 There was also Mr Carmichael’s uncontroverted evidence
that it was unsafe for Mr Reichelt not to know where Mr
Rac was and for there to be movement in the cab while
the engine was running and while Mr Rac was working
on securing the tray.
95 It is noteworthy, too, that the Commissioner at first
instance found that Mr Reichelt’s evidence that he knew
where Mr Rac was at all times and that he knew that he
was in no danger was improbable. That that evidence was
improbable was a finding which was open, based on the
nature of Mr Reichelt’s evidence, and his attitude as it
came across in the transcript and the contradictions in
his evidence. Further, that finding was open because Mr
Reichelt gave evidence that he did not even know that an
RO tag meant that someone else has control over the truck
when working on it (although he also admitted that the
fixer of such a tag, such as Mr Rac, was 100% in control)
and, further, there was an admission in Mr Reichelt’s
evidence that he was unaware of any danger which might
be caused by the tray of the truck creeping down.
96 Significantly, there was evidence, too, of several versions
by him of the turning off incident given in evidence and
during the investigations. Further, his assertion that he
had Mr Rac in sight at all times was unlikely when he did
not know what the danger was or there was no evidence
that he did.
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97 Further, there was evidence that he was familiar with
tagging procedures, having experienced the procedure
before. In addition to that and more significantly, the
problem which arose and the danger to be guarded against
was that caused by a person moving around the truck or
operating its controls without the knowledge of and/or
out of sight of the fitter who has control of it whilst he is
examining it. The fitter is obviously given that control so
that he will not be put at risk by someone doing something
of which he is not aware or does not direct whilst he is in
a potentially vulnerable position on or near the vehicle in
the course of checking or otherwise working on it.
98 Further, there was evidence on which it was open to find
that Mr Reichelt had been inducted in and undergone a
refresher course in tagging regulations; further, this was
borne out by his interest, demonstrated by his letter to
management. It was open to find that he knew or ought
to have known what the tagging regulations required and
that he was acting in breach of them. Further, there was
evidence of his admission that “they have got me this
time.”
99 Most significantly, of course, there was no explanation
of why, having seen the tag, he turned the ignition off, as
was the evidence, not denied. His explanation that it was
for safety reasons was not credible given that he gave no
explanation why he turned the ignition off for safety
reasons. In any event, there was no explanation why, when
the machine was tagged and was in the control of the
fitter, Mr Rac, who was working on it, Mr Reichelt who
had complied with other directions from Mr Rac, did not
advise that he was going to turn the engine off, or that he
had turned the engine off and sought no consent to do so.
That was the clear, undenied evidence and it was open to
so find.
100 In addition, there was ample evidence, uncontroverted,
of the potential danger caused by turning the ignition key
off of the tray coming down and the rope breaking loose
and striking Mr Rac (whether Mr Reichelt could see Mr
Rac or not) (see Mr Rac’s evidence at pages 72, 73, 81
and 206(AB); the evidence, too, of Mr Carmichael at
pages 89 and 216 at paragraphs 73-76(AB)). Mr
Spoonheim also gave evidence to that effect (see page
260 at paragraphs 101-102(AB)). That evidence was not
controverted. It was open to so find.
101 Further, there was uncontroverted evidence that the
tagging procedures were treated very seriously by the
fitters and their union. Next, the tagging procedures
obviously and sensibly exist to protect a fitter while
working on machinery from being harmed by the actions
of someone else who does something to the machinery
unauthorised by the fitter and/or without his direction
whilst the fitter is examining or working on the equipment
or machinery. The potential for injury by such an act and
in such circumstances is so obvious that the need to
prevent it occurring by putting the machinery or
equipment in the sole control of the fitter is equally
obvious.
102 In this case, not only was Mr Rac put in obvious potential
danger, there was also a wilful or reckless breach of an
important safety procedure which was in existence by
the agreement of employees, representatives and the
employer. Such a breach occurred with no adequate
attempt at an explanation.
103 The Commissioner was entitled to find as he did, for those
reasons. That ground is not made out.
Grounds 1(b) and 1(c)
104 The Commissioner found, as he was entitled to find, that
whilst this is a first offence and there was no damage to
person or property, Mr Reichelt was aware of tagging
procedures and penalties. There was ample evidence of
his being trained in relation to those regulations, received
a refresher course in relation to them, and written to his
superiors about them. These findings were not challenged,
as was submitted. They were quite open on the evidence.
Ground 1(d)
105 This ground is that the “automatic” penalty of dismissal
for a tagging breach is contrary to the rules of natural
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justice and criminal justice. The penalties appear in Part
3 of the tagging regulations as follows—
“Any alleged breach of these regulations will be processed in accordance with the Industrial Relations
Agreement, and penalties will range from a written
reprimand to dismissal. Specific penalties for
breaches of the regulations in this booklet are as
outlined in part 3.
Any penalty imposed as stipulated in Part 3 will generally stand alone and not be influenced by any other
breach of regulations not connected with these procedures.
Where the tagging regulations stipulate dismissal as
the appropriate penalty to be applied for a certain
breach, the Company reserves the right to determine
(following a review of the case circumstances)
whether dismissal or an alternative penalty SHALL
apply.”
(See page 468(AB).)
106 It is quite clear on Mr Spoonheim’s evidence that the
tagging regulations were amended in 1998 to ensure that
the penalty of dismissal was not mandatory but could be
reviewed in all of the circumstances. There was Mr
Lohse’s evidence, too, that the penalty of dismissal
stipulated in the tagging regulations could be altered by
extenuating circumstances.
107 In this case, the evidence was that Mr Reichert was given
an opportunity to advance extenuating circumstances but
did not. He did not maintain in evidence that he had done
so, nor could he. He offered no explanation for what was
clearly a breach of the regulations merely asserting
through three investigations that there was no breach of
the regulations when there palpably was.
108 Further, I do not understand how it can be said that
criminal law applies when there was no crime charged,
nor could his employer so charge him, at least outside a
criminal court.
109 Again, it could not be said that such a provision which
was a term of his employment could be said to constitute
a breach of natural justice, even if it provided for automatic
dismissal which it does not. The notion of natural justice
does not apply, as I understand it, to the law of contract
and a term of a contract or collective, which is reached
by agreement between parties or their representatives, as
was the case here. The regulations, in any event, were
prepared by the employer and with the agreement of the
union and amended in the same manner. In this case, the
term itself is not unreasonable, in any event if that were
relevant, because it was agreed to by the employee
representatives in the Site Committee.
110 It was submitted, therefore, on the authority of The
Breweries and Bottleyards Employees’ Industrial Union
of Workers of Western Australia v Bond Brewing WA Ltd
(1989) 69 WAIG 3228, that a dismissal could not be
treated as unreasonable because another employer may
not have taken the same course of action. Of course, that
is not the point. The test is whether a dismissal in
accordance with such a term of employment as existed
here was an abuse of the employer’s right to dismiss, or,
put another way, offended the test in Miles and Others t/
a Undercliffe Nursing Home v FMWU (IAC)(op cit).
111 Secondly, the question is not whether the dismissal was a
fair and reasonable response, but whether the dismissal
was harsh, oppressive and unfair according to the principle
in Miles and Others t/a Undercliffe Nursing Home v
FMWU (IAC)(op cit) and see RRIA v CMEWU (FB)(op
cit) which explains it. (There is no other test.)
112 In this case, since the regulations existed demonstrably
to preserve the safety of employees, to provide for
dismissal as a penalty subject to commutation for
extenuating circumstances, a dismissal for the reasons
made out in this case does not lend itself to a finding of
unfair dismissal in all of the circumstances of this case.
Ground 1(e)
113 By this ground, it was alleged that the risk or danger
applying to the breach by Mr Reichelt of tagging
regulations was, as assessed by Mr Green, at only 13 on
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a scale of 25, and that the recommendation from the basic
safety investigation was further training for maintenance
and operating personnel.
114 These facts, as I understand the submissions, were reasons
why the penalty of dismissal imposed was too great and
therefore unfair. It should be observed that the
Commissioner found and that finding was not challenged,
that, when the risk rating of 13 was assessed, the severity
of the breach was not comprehended. In any event, as
was the fact, this was assessed using a risk matrix as a
guide only. Mr Green admitted in evidence that another
person could reach another rating using the same matrix.
115 Further the assessment and recommendation followed
what was, by definition, a basic investigation only. What
was clear was that the basic investigation made a
recommendation only and that it was followed by a more
complete and, by definition, detailed safety investigation
and a disciplinary investigation, each were capable of
getting to the facts in more detail. It was, at all times, on
the evidence, and open to be found, the responsibility of
Mr Spoonheim to determine whether there should be a
further inquiry. In fact, on his decision, there were three.
He wished to flush out the facts, and he afforded Mr
Reichelt, on the disciplinary investigation, a third
opportunity to put his case.
116 It was indubitably Mr Spoonheim’s role to investigate
the matter. Indeed, in this case, as it was open to do, the
matter was taken to a number of higher ranking officers
of BHP to consider, including two Vice Presidents, after
three investigations. That Mr Green, a foreman, made a
different recommendation to the result determined by Mr
Spoonheim and others after two more investigations is
not at all evidence that the penalty arrived at was too
severe.
117 In any event, even Mr Green’s own evidence was that
there was a 50% risk of injury and that the breach and
conduct was dangerous.
118 The decision to dismiss and the dismissal were not harsh,
oppressive or unfair for all of those reasons. That ground
is not made out.
Ground 1(f)
119 By this ground, it was asserted that the disciplinary inquiry
was in error as to its understanding of the range of
penalties that could be applied.
120 For all of those reasons referred to above and found and,
further, not the least because no explanation was advanced
before the Commissioner at first instance or to any of the
three investigations, a breach occurred, and a dismissal
for such a serious, unexplained and potentially dangerous
breach was not unfair.
121 There was no evidence that the disciplinary investigation
was in error as to its understanding of the range of
penalties. It clearly looked to consider extenuating
circumstances which might lead it not to dismiss. None
were advanced or apparent.
Ground 1(g)
122 By this ground, it was asserted that the clear admission
of Mr Spoonheim was that he considered the dismissal
was unfair but nonetheless applied it as “appropriate”
under the safety procedures applicable. The
Commissioner considered this evidence (see page
16(AB)). The Commissioner found, too, and found
correctly that the policy is one where the dismissal applies
by the agreed regulations unless there are extenuating
circumstances (see page 21(AB)).
123 As I have observed above, the test of what is unfair
dismissal is laid down in Miles and Others t/a Undercliffe
Nursing Home v FMWU (IAC)(op cit) at page 386 per
Brinsden J, page 387 per Kennedy J, and page 389 per
Olney J. The evidence of Mr Spoonheim was that the
decision was appropriate, having regard to the practical
realities including the agreements, the regulations and
the circumstances of the industry.
124 In that context, it should be observed that the mining
industry is, as the evidence clearly was, a danger industry.
Indeed, in this Commission that has been previously held
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to be the case and is probably a notorious fact. The
statement by Mr Spoonheim could not be correctly
characterised as an admission that the dismissal was unfair
because it was not.
125 It was not because Mr Spoonheim said that the dismissal
was appropriate given the considerations which he had
to apply (and did apply). He could not properly
characterise the dismissal as appropriate if it were unfair.
In any event, the ultimate question was one for the
Commissioner, applying the test in Miles and Others t/a
Undercliffe Nursing Home v FMWU (IAC)(op cit), which
he did and did correctly. That ground is not made out.
Ground 1(h)
126 By this ground, it was asserted that the speculation by
the Commissioner at first instance as to “the tray could
have dropped and killed Mr Rac”, was not credible on
the evidence given by Mr Reichelt and Mr Rac. Of course,
on his own evidence, Mr Reichelt was quite unaware of
the danger that the truck tray could drop down (see page
49(AB)). That was his own admission. Further, Mr
Reichelt committed the act which could cause this to occur
by shutting off the ignition. Further, there was
uncontradicted evidence of the likely danger.
127 The Commissioner did not speculate, but made a finding
reasonably open to him on all of the evidence for the
reasons expressed above.
128 The Commissioner was entitled to find that the tray could
have dropped and killed Mr Rac. Mr Reichelt’s evidence
was clearly that he was not aware that the tray might creep
down because he turned off the engine and because of
the evidence of Mr Rac and Mr Carmichael referred to
above.
FINALLY
129 For all of the above reasons, given that there were findings
made on the basis of the credibility of the witnesses, it
was not established that, in rejecting the evidence of Mr
Reichelt and accepting the evidence of other witnesses,
the Commissioner misused his advantage in seeing and
hearing the witnesses. I would add that, on material
matters of evidence, witnesses for the respondent
remained quite unshaken.
130 I have carefully considered all of the evidence and the
helpful submissions made on behalf of both the appellant
and the respondent.
131 The appellant has not established that the exercise of the
Commissioner’s discretion at first instance miscarried
according to the principles laid down in House v The King
(HC)(op cit) and Gromark Packaging v FMWU (IAC)(op
cit).
132 No ground of appeal is made out. There was no appealable
error in the exercise of the discretion. I would, for all of
the above reasons, dismiss the appeal.
SENIOR COMMISSIONER G L FIELDING—
133 I have had the benefit of reading, in draft form, the reasons
for decision prepared by the President. I agree that the
Appeal should be dismissed. I indicate my reasons shortly
as follows.
134 The gravamen of the appeal is that the Commission erred
in concluding that the dismissal was neither harsh,
oppressive or unfair, because there was no actual danger
to Mr Rac nor had Mr Rac originally considered himself
to be in any danger; the initial inquirer into the incident
considered the infraction to be in the middle of the range
of seriousness; the Respondent’s manager conceded that
the dismissal was “unfair”; and because the Commission
did not take into account sufficiently the “extenuating”
circumstances advanced by and on behalf of Mr Reichelt.
135 This matter, as with most others involving the question
whether an employee was unfairly dismissed, requires
an assessment of whether the Respondent abused its right
to dismiss the employee in the sense explained in the
well-known case of Undercliffe Nursing Home v
Federated Miscellaneous Workers Union of Australia
(1985) 65 WAIG 385 and numerous cases decided
thereafter. That assessment principally involves a value
judgment by the arbitrator. In many instances one
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arbitrator might think that a particular dismissal is an
abuse of the right and another arbitrator might take a quite
different view without either arbitrator being wrong in
their assessment of the matter. In my opinion this is one
of those cases.
It is now well settled, if it ever was in doubt, that it is not
for the Full Bench on hearing an appeal of this nature to
substitute its opinion for that of the arbitrator merely
because the Full Bench disagrees with the decision of
the arbitrator and would have come to a different
conclusion had it been the arbitrator. In the context of
appeals to the Full Bench, that proposition has recently
been reconfirmed by the Industrial Appeal Court in
Burswood Resort (Management) Ltd v Australian Liquor,
Hospitality and Miscellaneous Workers Union, Western
Australian Branch (2000) 81 WAIG 9. The Court
confirmed that where the appeal is against the exercise of
a discretionary power, as is so often the case in an
assessment of whether a dismissal was unfair, the function
of the Full Bench is not “to give a second opinion” but
only to remedy any error in the sense that the arbitrator
has improperly exercised his discretion.
In the present instance I am not satisfied that the
Commissioner erred in the properly accepted sense. He
was patently aware of the test to be applied and correctly
applied that test to the facts as he found them to be. Those
findings of fact were clearly open on the evidence.
The Commissioner dealt with the matter by considering
whether “the penalty [of dismissal] was too severe in all
the circumstances”. In considering that question he held,
in my opinion correctly, that, although the penalty
stipulated in the Respondent’s Tagging Regulations for
an infraction of the kind in question was dismissal, the
imposition of that penalty should not be regarded as
inevitable in every case. Nonetheless, he held that an
infraction of this kind was to be regarded as a very serious
matter justifiably attracting the sanction of dismissal
unless “extenuating” or “exceptional” circumstances
suggested otherwise. Again, in my opinion that was not
an improper approach. As the Commissioner observed,
for breaches of many of the other Regulations provision
is made for a range of alternative “penalties” depending
on the seriousness of the breach. For a breach of the
Regulation in question only one “penalty” is provided,
namely, dismissal, albeit that there is scope for the
Respondent to provide a less severe sanction if it so
decides.
The Commissioner had regard for the mitigating factors
advanced by and on behalf of Mr Reichelt. As with the
Respondent, the Commissioner was not satisfied that,
given the nature of the infraction, such exceptional or
extenuating circumstances existed. It should at once be
noted that Mr Reichelt proffered very little by way of
mitigation. His principal contention was that he had not
breached the tagging procedures and thus had not done
anything wrong. The Commissioner rejected the excuse
advanced by Mr Reichelt that he did not know the relevant
tagging procedures. On the evidence that conclusion was
clearly open to the Commissioner and indeed, given the
weight of evidence to the contrary, it would have been
surprising if he had come to any other conclusion. The
Commissioner took into account that the fact that on this
occasion there was no injury to life or limb but,
nonetheless, was concerned about the potential for such
injury. There was evidence for the Commissioner to
conclude, as he did, that the consequences of the breach
in question could have been fatal to the tradesmen working
on the equipment. Even if the position was, as the agent
for the Appellant contends, that the conduct of Mr Reichelt
did not create a dangerous situation for the tradesmen,
that fact hardly advances the cause of Mr Reichelt. Such
conduct shows at best a reckless disregard for the sanctity
of the tagging regime, in particular the concept that the
person who puts the tag in place is the person who
removes or overrides its command. In any event, as
counsel for the Respondent argued, the punishment
prescribed for an infraction of the kind in question is
designed not to punish for injury after the event but to act
as a deterrent and thereby maintain the integrity of a
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system designed to prevent injury. The Commissioner also
took into account that “it was a first offence, it was not a
deliberate thwarting of the Regulations and there was no
damage to person or property” but, like the Respondent,
he came to the conclusion that those factors were not
sufficient. His view was that the Regulation in question
and the “penalty” exists to protect the wellbeing of those
who are working on equipment which has been tagged.
If that policy was not to be severely undermined,
something more than the mitigating factors advanced on
behalf of Mr Reichelt on this occasion was necessary. In
so concluding it cannot be said that the Commissioner
erred. Unlike other parts of the Regulations, the
Regulation in question does not make a distinction
between a first “offence” and a subsequent breach. That
is not the slightest bit surprising because the safeworking
system which the Regulations seek to establish would be
rendered valueless if there was not a regime of strict
compliance.
140 The fact that the Respondent’s site manager considered
the dismissal to be “unfair” is at best equivocal. He was
adamant that the dismissal was “appropriate” and a fair
reading of his evidence does not suggest that he believed
it to be unfair in the sense in which it is now to be judged.
Likewise, the fact that the initial investigator considered
the infraction in question to fall in the middle of the range
of seriousness does not mean that it should not attract the
sanction ultimately imposed. Moreover, as the investigator
rightly conceded, his assessment was a subjective one
with which others might justifiably disagree.
141 The onus is on the Appellant to establish that the
discretion vested in the Commissioner miscarried.
Despite the valiant efforts of the agent for the
Appellant to persuade us that a different assessment
should have been made by the Commissioner at first
instance, I am not satisfied that should indeed have
been the case. The Commissioner was right not to
regard dismissal as being automatic but in the
circumstances he was nonetheless entitled to conclude
that dismissal was not on this occasion an abuse of
the Respondent’s right to dismiss Mr Reichelt from
employment. Mr Reichelt was not dismissed
summarily for misconduct but with pay in lieu of
notice as his contract allowed, for what in essence,
was an inexplicable but fundamental breach of the
rules put in place by the Respondent to maintain a
safe working environment.
COMMISSIONER P E SCOTT—
142 I have had the benefit of reading the draft reasons for
decision of the President and of the Senior Commissioner.
The decision of the learned Commissioner at first instance
was one which was open to him, particularly in light of
his findings as to credibility and the evidence to be
preferred. I agree for the reasons expressed in the reasons
for decision of the President and the Senior Commissioner
that no error has been demonstrated in the decision and
that it has not been demonstrated that the Commission’s
discretion miscarried. In accordance with the authorities
it is necessary for error to have been found rather than
for the Full Bench to simply come to a different
conclusion on matters of discretion. Accordingly, I would
dismiss the appeal.
THE PRESIDENT—
143 For those reasons, the appeal is dismissed.
Order accordingly
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Appellant
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Applications granted.
Mr G G Halliwell, as agent
Mr A J Power (of Counsel), by leave
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Order.
This matter having come on for hearing before the Full Bench
on the 22nd day of January 2001, and having heard Mr G G
Halliwell, as agent, on behalf of the appellant and Mr A J
Power, (of Counsel), by leave, on behalf of the respondent,
and the Full Bench having reserved its decision on the matter,
and reasons for decision being delivered on the 2nd day of
March 2001, it is this day, the 2nd day of March 2001, ordered that the applications filed herein to extend time to file
the appeal books in appeal No. FBA 45 of 2000 out of time be
and are hereby granted.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
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2. The Appellant has failed to prosecute the appeal
with any diligence or at all in that—
(a) No Appeal Book has been lodged within
the 14 days of lodging the Notice of Appeal in accordance with the Industrial
Relations Commission Regulations 1985
or at all;
(b) No application has been made for an extension of time in which to lodge the
Appeal Book;
(c) No application has been made for a stay of
the order of the learned industrial magistrate;
(d) No approach has been made to the Respondent (Complainant) seeking, by
consent, an extension of time or a stay of
the order of the learned industrial magistrate.
3. The appeal has been brought frivolously and
vexatiously with the object of delaying and prejudicing the fair trial of the proceedings before the
industrial magistrate.”

Order.
This matter having come on for hearing before the Full Bench
on the 22nd day of January 2001, and having heard Mr G G
Halliwell, as agent, on behalf of the appellant and Mr A J
Power, (of Counsel), by leave, on behalf of the respondent,
and the Full Bench having reserved its decision on the matter,
and reasons for decision being delivered on the 2nd day of
March 2001, it is this day, the 2nd day of March 2001, ordered that appeal No FBA 45 of 2000 be and is hereby
dismissed.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

FULL BENCH—
Appeals against decision of
Industrial Magistrate—
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COLEMAN
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__________________________________________________________________________

Decision
Representation
Appellant
Respondent

Application that appeal be struck out and
costs dismissed
Mr A J Randles (of Counsel), by leave
Mr G McCorry, as agent

__________________________________________________________________________

Reasons for Decision.
THE PRESIDENT—
1 These are the unanimous reasons for decision of the Full
Bench. This is an application to the Full Bench by the
respondent, Mr Paul Raymond Danson, to this appeal
whereby he seeks orders that the appeal be struck out,
and that the appellant pay the costs of and incidental to
the proceedings. Although it is not so expressed, one
assumes that this application is brought under s.27 of the
Industrial Relations Act 1979 (as amended)(hereinafter
referred to as “the Act”).

2

GROUNDS OF APPLICATION
The grounds on which the application is brought are as
follows—
“1. The appeal is incompetent, being—
(a) brought by a party that is not a party to the
proceedings at first instance; and
(b) made in respect of an order of the
learned industrial magistrate that is not
a decision or determination for the purposes of section 84 of the Industrial
Relations Act 1979.
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BACKGROUND
The background to the application is as follows.
Mr Danson made application to the Industrial Magistrate’s
Court at Perth (hereinafter referred to as “the Court”),
alleging that the defendant, named in the complaint as
“Chubb Security Australia Pty Ltd ACN 003 605 098”,
being bound by award No A25 of 1981, the Security
Officers’ Award, had committed fifty breaches of such
award as particularised in a Statement of Claim attached
to the complaint.
5 By an application filed in the Court on 25 January 2000,
Mr Danson sought orders for discovery and particulars
of defence and, most relevantly to these proceedings, an
order “that the name of the defendant be amended to
Chubb Security Holdings Australia Limited (A.C.N. 003
590 921)”.
6 The matter was heard and determined by the Court on 9
February 2000 and, relevantly for the purpose of these
proceedings, an order was made that—
“The name of the defendant be amended to be:
“Chubb Security Holdings Australia Limited””
7 On 1 March 2000, a Notice of Appeal against that decision
of 9 February 2000 was lodged in the Commission. No
further steps (except the filing of a declaration of service)
were taken in relation to that appeal. In particular, no
appeal books were lodged or served, and no other
compliance with Regulation 29 of the Industrial Relations
Commission Regulations 1985 (as amended) was effected.
8 The application on behalf of the respondent to the appeal,
with which the Full Bench now deals, was then filed on 6
June 2000.
9 We were orally informed by Mr Randles, on behalf of
the appellant, that applications seeking the necessary
orders to extend time within which to file and serve appeal
books had been filed and he gave an undertaking on oath
that he would do all in his power to expedite the hearing
and determination of the appeal, and that appeal books
would be filed within fourteen days of 13 July 2000,
which was the date of hearing of the application.
10 Mr Randles conceded on behalf of the appellant and,
indeed, deposed that the fact that appeal books had not
been filed within the requisite time was entirely due to
his workload, since during the period from the lodging
of the Notice of Appeal to 13 July 2000, he had conducted
15 hearings over 20 sitting days and attended 29
conciliation conferences in various jurisdictions including
that of this Commission (see exhibit 1).
11 It was denied on oath by affidavit by Mr Randles that the
appellant’s conduct had been designed to delay and
prejudice the hearing and determination of the complaint.
Whilst Mr McCorry, on behalf of the respondent, merely
asserted to the contrary from the bar table, Mr Randles was
not cross-examined on that evidence and we accept it.
3
4
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12 We were satisfied that the delay in proceeding with this
appeal has been due to the workload of the solicitor for
the appellant, that the appellant has not been at fault, and
that there was no evidence that the appellant’s conduct
had been designed to delay and prejudice the hearing and
determination of the appeal.
ISSUES AND CONCLUSIONS
13 The core of the complaint in the grounds of appeal is that
Chubb Security, the defendant named in the complaint in
the Court, is the appellant and that the learned Industrial
Magistrate erred in fact and law in holding that it had
been misnamed and in ordering that the name of the
defendant in Complaint No CP 245 of 1999 be amended
to “Chubb Holdings Australia Limited”.
Is the appeal incompetent?
14 For the respondent, it was submitted that the appeal was
incompetent because the appellant is Chubb Security Pty
Ltd not Chubb Holdings Pty Ltd and the former, not being
a party to the proceedings, lacked the standing to bring
the appeal.
15 It was submitted that the effect of the evidence and of the
order appealed against was that Chubb Holdings Australia
Limited was the only party capable of instituting the
appeal against the decision of 9 February 2000 and that,
therefore, the appeal was incompetent.
16 For the appellant, it was submitted, in effect, that one
entity was substituted for another entity and that it was
open to the aggrieved entity to appeal.
17 In our opinion, insofar as it is necessary to so find, there
was sufficient standing for the appellant, who was a party
who alleges that the decision at first instance went against
it, to bring the appeal.
18 We note that s.84 of the Act, like s.49(2) of the Act,
prescribes merely that “an appeal shall lie”. Plainly, it
“lies” in the case of a party or who was a party, or who
was not added as a party, otherwise an absurdity would
arise whereby a person deprived of the right to be heard
would have no redress.
19 S.84(3) of the Act confirms this by prescribing that an
appeal is to be instituted within twenty-one days by any
party to the proceedings wherein the decision was made.
The appellant was, without doubt, a party to the
proceedings when the decision was made.
20 We were, therefore, quite satisfied that the appellant, as a
party, has and had standing to bring this appeal.
21 Next, it was submitted that the appeal was incompetent
because the decision appealed against was not a “decision”
as that word is defined in s.84 of the Act. “Decision” is
defined in s.84(1) of the Act to include—
“a penalty, order, order of dismissal, and any other
determination of an industrial magistrate’s court, but
does not include a decision made by such a court”
(in the exercise of jurisdiction under other sections of the
Act and in other Acts).
22 A “decision”, for the purposes of s.84 of the Act, is one
which is finally determinative of the application or
complaint (see per Olney J and Rowland J, with whom
Franklyn J agreed, in Anderson v Pope 66 WAIG 1563 at
1565 and 1566-1567 (IAC)). This decision has been
followed in Nicoletti and Another v TWU 78 WAIG 4316
(FB), G Parri & M Parri trading as G & M Parri v
WABLPPU 78 WAIG 586 (FB) (see also McCorry v Como
Investments Pty Ltd 70 WAIG 658 at 659 (FB)).
23 It was submitted that the decision was not one which
finally determined the application.
24 However, for the appellant, it was submitted that the
decision was final and determinative of the matter between
the parties because, by the decision, there was substituted
another legal entity for the defendant first named in the
complaint and the appellant upon the appeal. Whether
that was what did occur, it is unnecessary to decide. That
that is what is alleged is sufficient to found a defence to
this application.
25 It is said that there are two separate legal entities and that
is the evidence at this time. Given that there are separate
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legal entities, it is sufficient to enable me to find that the
decision is one which, by excluding the appellant because
that was the effect of its operation, the order finally
determined the matter at first instance between the
appellant and the respondent and was, therefore, a
decision, as defined. (See, by implication, how this
question was dealt with in Barrett and Another v
WABLPPU 77 WAIG 2192 (FB).)
26 Whether that was and what was the effect of that order,
for the purpose of determining the appeal, is another
matter entirely and we are not to be taken as foreclosing
on that question or any question.
27 For those reasons, we were satisfied that the appeal was
competent.
Was the appeal frivolous or vexatious?
28 In our opinion, deciding that question is premature
because it goes to the merits of the appeal. If it were
necessary to find, given the sort of issues which arose in
Barrett and Another v WABLPPU (FB)(op cit), we would
not, at this stage, so rule. However, it is premature and
unnecessary to do so.
Should the appeal be struck out for want of prosecution?
29 We have already found that the delay in prosecuting the
appeal, now over five months since the Notice of Appeal
was filed, was not the result of a deliberate attempt to
delay the proceedings at first instance. The principles for
dealing with s.27 applications to dismiss proceedings “for
want of prosecution” were considered in detail and laid
down by the Full Bench in AWU v Barminco Pty Ltd—
Plutonic Project (unreported) (No 2037 of 1998) delivered
22 May 2000 (FB).
30 In our opinion, applying those cases, the explanation for
the delay has validity, the hardship to the appellant if the
appeal were dismissed, is obvious in that the appellant
would be deprived of the right to appeal and perhaps to
participate in the proceedings at first instance. The
prejudice to the complainant/respondent is not clear, save
and except that he might be left claiming against, for his
purposes, someone he might allege is the wrong party.
31 There is also the conduct of the appellant, whose lateness
is the fault of his solicitor. Of course, a delay for which
the appellant’s solicitor alone are responsible, as is the
case here, will not operate as seriously against the
appellant as one where the appellant itself was responsible
for the delay.
32 It is arguable, too, that the respondent should not be
affected by relations between the appellant and its
solicitor. There is no question of a limitation period for
the lodging of the appeal in these proceedings being an
issue, because the appeal was filed in time. Other steps
have not, however, been taken.
33 We are able to find that there is prejudice to the respondent
in not being able to advance the case at first instance while
the appeal remains undecided. As against that, as we have
already observed, the appellant would, if the application
were dismissed, remain excluded from the proceedings.
What, in reality, that means is not clear, but there is
prejudice by the prospect of irremediable exclusion.
34 For those reasons, we were satisfied and found that the
equity, good conscience and the substantial merits of the
case require that the Full Bench dismiss the application
to dismiss for want of prosecution.
35 We would observe that, but for the undertaking to expedite
the appeal given by the solicitor for the appellant, we
would have found that, notwithstanding that there was
no contentious failure to prosecute the matter on the part
of the appellant, that the period of five months which
elapsed from the filing of the Notice of Appeal is sufficient
to find a default which justifies dismissal for want of
prosecution. In some cases, three or four months, or even
less might be sufficient.
36 In this case, we make it clear that, if this matter is not
expedited, we would not see a bar to the respondent
making application again to dismiss the appeal.

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

2000 WAIRC 00066
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CHUBB SECURITY AUSTRALIA PTY
LTD V PAUL RAYMOND DANSON
CORAM
FULL BENCH
HON PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
SENIOR COMMISSIONER G L
FIELDING
DELIVERED
FRIDAY, 14 JULY 2000
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Decision
Representation
Appellant
Respondent

Application that appeal be struck out and
costs dismissed.
Mr A J Randles (of Counsel), by leave
Mr G McCorry, as agent

__________________________________________________________________________

Order.
The preliminary application made on behalf of the respondent having come on for hearing before the Full Bench on the
13th day of July 2000, and having heard Mr A J Randles (of
Counsel), by leave, on behalf of the appellant, and Mr G
McCorry, as agent, on behalf of the respondent, and the Full
Bench having determined that the preliminary application
should be dismissed, and reasons for decision being delivered
at a future date, it is this day, the 13th day of July 2000, ordered that the application made on behalf of the respondent
that appeal No FBA 7 of 2000 be struck out and for costs be
and is hereby dismissed.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
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Decision
Appearances
Appellants
Respondent

Appeals dismissed.
Mr J H Brits (of Counsel), by leave
Mr G McCorry, as agent

_______________________________________________________________________________

Reasons for Decision.
THE PRESIDENT—
1 These are the unanimous reasons for decision of the Full
Bench.
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2

These were two appeals, in respect of which applications
were heard together on 23 February 2001.
Appeal No FBA 7 of 2000
3 Appeal No FBA 7 of 2000 is an appeal by the abovenamed
appellant, Chubb Security Australia Pty Ltd (hereinafter
referred to as “Chubb Security Australia”) against the
decision of the Industrial Magistrate in the Industrial
Court at Perth on 9 February 2000.
4 There was an application by the respondent, Mr Paul
Raymond Danson, which came before the Full Bench on
14 July 2000, which sought that the appeal be struck out.
An order for costs was also sought. By order dated 14
July 2000, which was deposited in the office of the
Registrar on the same day, the Full Bench dismissed that
application.
5 No steps were taken further to list this appeal for hearing
and an application was lodged in the Commission alleging
that Chubb Security Australia had failed to take any or
any adequate steps to prosecute the appeal, despite
repeated requests to do so. That application was filed on
20 December 2000 on behalf of Mr Danson. The
application is to strike out the appeal for want of
prosecution.
6 No answer to that application has been filed, but a letter
has been provided to the Associate to the President dated
25 January 2001 in which the Manager—Legal Services
of the Chamber of Commerce and Industry of Western
Australia (hereinafter referred to as “the CCIWA”), on
behalf of Chubb Security Australia, which seeks leave to
withdraw the appeal and requests that the strike out
application also be withdrawn.
7 At the hearing, the agent for the respondent, Mr McCorry,
objected to the withdrawing of the appeal and pressed
his application to strike out the appeal. Mr Danson sought
that the appeal be struck for want of prosecution and that
costs be awarded to him.
Appeal No FBA 43 of 2000
8 An appeal was filed by Chubb Security Holdings Australia
Limited (hereinafter referred to as “Chubb Security
Holdings”) on 29 August 2000 against the whole of the
decision of the Commission made on 11 August 2000 in
matter No 635 of 1999.
9 No steps have been taken to advance the matter, including
the fact that no appeal books have been lodged.
10 Mr Danson filed an application on 20 December 2000
for an order that appeal No FBA 43 of 2000 be struck out
for want of prosecution on the ground that Chubb Security
Holdings has failed to take any or any adequate steps to
prosecute the appeal, despite repeated requests on behalf
of Mr Danson to do so.
11 There is a further application on the part of the CCIWA,
by letter of 20 February 2001, to withdraw the appeal
and also seeking an order to withdraw the application to
strike out the appeal. That also was opposed.
SUBMISSIONS ON BEHALF OF MR DANSON
Appeal FBA 7 of 2000
12 Mr Danson applied to strike out appeal No FBA 7 of
2000 on the basis that, given the history of the appeal,
there has been a series of separate inordinate and
inexcusable delays and complete disregard of the rules
of the court in full awareness of the consequences by
Chubb Security Australia, and this should properly be
regarded as contumelious conduct or, if not that, an abuse
of the process of the court.
13 Further, other than the filing and serving of the appeal
books, Chubb Security Australia has taken no further
action to expedite the appeal, notwithstanding written
reminders by the Commission and by Mr McCorry.
14 It was submitted that there was an irresistible inference
that the appeal was brought frivolously and vexatiously,
and Chubb Security Australia’s appeal should not be
allowed to be withdrawn, but should be struck out as an
abuse of process and Chubb Security Australia should
pay the costs and expenses of and incidental to these
proceedings.
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Appeal FBA 43 of 2000
15 It was submitted that this appeal should be struck out
because, in six months, no action has been taken by
Chubb Security Holdings to prosecute its appeal,
despite written reminders and requests by the
Commission and Mr McCorry to do so, and the
granting by Mr McCorry for an extension of time in
which to prosecute the appeal before any application
to strike it out would be lodged.
16 No appeal books have been lodged, no application for an
extension of time within which to lodge the appeal books
has been filed and no further action, beyond filing the
Notice of Appeal and obtaining a stay of the order for
payment, has been taken. This delay was submitted to be
inordinate and inexcusable.
17 It was submitted that, given the length of time that the
breach of the procedural rules has continued, the reasons
for the breach and the fact that the respondent and the
administration of the court’s business had been prejudiced,
then the appeal should be struck out, and there should be
an order for costs.
ISSUES AND CONCLUSIONS
18 It is quite clear that nothing was done by or on behalf of
the appellants to advance these appeals until the
applications to strike them out, referred to above, were
filed. There were several months of inaction. Indeed, in
the case of appeal No FBA 7 of 2000, that inaction
followed the earlier application to dismiss for want of
prosecution, and to which we refer to above. No adequate
explanation was offered for such inaction.
19 We are also satisfied and find that it was only after
those applications were filed that the appellants sought
to withdraw the appeals, which was most
unsatisfactory.
20 Mr Danson has been very patient in the face of this
inaction; inaction which warranted Mr Danson making
the applications which he did. At the hearing, Mr Danson,
through his agent Mr McCorry, pressed for the appeals
to be struck out for want of prosecution.
21 However, Mr Brits, who appeared for the appellants,
was able to say that he had no objection to the appeals
being dismissed rather than withdrawn. He certainly
offered no argument in support of the appeals. They
were not made out, therefore, and should be dismissed
for that reason.
22 It seemed to the Full Bench that the applications to
strike out, even if there is power to strike out rather
than dismiss, became otiose, once there was no
objection to their dismissal. The most satisfactory way
of dealing with the appeals with some finality, and to
which course there was no objection in any event, was
to dismiss the appeals by way of determination of the
appeals. No attempt was made to establish the merits
of the appeals and this was recognised by there being
no objection to dismissal in lieu of an order permitting
withdrawal by leave.
23 There was no order for costs sought on behalf of Mr
Danson.
24 For those reasons, we agreed to the orders to dismiss the
appeals and the applications to strike out.
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INDUSTRIAL RELATIONS COMMISSION.
PARTIES
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LTD
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CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
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FILE NO/S
FBA 7 OF 2000, FBA 43 OF 2000
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_______________________________________________________________________________

Decision
Appearances
Appellants
Respondent

Appeals dismissed.
Mr J H Brits (of Counsel), by leave
Mr G McCorry, as agent

_______________________________________________________________________________

Order.
The preliminary applications made on behalf of the respondent having come on for hearing before the Full Bench
on the 23rd day of February 2001, and having heard Mr J
H Brits (of Counsel), by leave, on behalf of the appellants, and Mr G McCorry, as agent, on behalf of the
respondent, and the Full Bench having determined that
the appeals should be dismissed, and reasons for decision
being delivered at a future date, it is this day, the 23rd day
of February 2001, ordered as follows—
(1) THAT appeal No. FBA 7 of 2000 be and is hereby
dismissed.
(2) THAT appeal No. FBA 43 of 2000 be and is hereby
dismissed.
(3) THAT the application made on behalf of the respondent that appeal No. FBA 7 of 2000 be struck out be
and is hereby dismissed.
(4) THAT the application made on behalf of the respondent that appeal No. FBA 43 of 2000 be struck out be
and is hereby dismissed.
(5) THAT there be no order as to costs.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

COMMISSION IN COURT
SESSION—
Awards/Agreements—
Variation of—
CLUB WORKERS’ AWARD, 1976.
No. 12 of 1976.
2001 WAIRC 02149
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
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Result
Representation
Applicant
Respondents

Award varied.
Mr D. Kelly on behalf of the applicant.
Mr P. Seaman (as agent) on behalf of
those named respondents for whom he
has filed warrants to appear.
Mr G. Blyth (as agent) on behalf of those
persons for whom he has filed warrants
to appear.

_______________________________________________________________________________

Order.
HAVING HEARD Mr D. Kelly on behalf of the applicant and
Mr P. Seaman (as agent) on behalf of those named respondents for whom he has filed warrants to appear and Mr G. Blyth
on behalf of those persons for whom he has filed warrants to
appear, the Commission in Court Session, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
and by consent, hereby orders—
THAT the Club Workers’ Award, 1976 be varied in accordance with the following schedule and that such
variation shall have effect from 21 February 2001.
(Sgd.) W. S. COLEMAN,
[L.S.]
Commission in Court Session.

Schedule.
1. Clause 2.—Arrangement: Delete this clause and insert in
lieu thereof the following—
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
10A.

2.—ARRANGEMENT
Title
Arrangement
Area
Scope
Term
Definitions
Contract of Service
Hours
Additional Rates for Ordinary Hours
Overtime
Translation of Casual Employees
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11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
21A.
21B.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36
37.
38.
39.
40.
41.
42.
43.
44.
45.
46.
47.
48.
49.
50.
51.
52.

Casual Employees
Part-Time Employees
Meal Breaks
Meal Money
Sick Leave
Bereavement Leave
Holidays
Annual Leave
Long Service Leave
Payment of Wages
Wages
Minimum Wage—Adult Males & Females
Translation of Full-Time and Part-Time Employees
Junior Employees
Apprentices
Option for Annualised Salary
Higher Duties
Uniforms and Laundering
Protective Clothing
Employee Equipment
No Reduction
Board and/or Lodging
Travelling Facilities
Record
Roster
Change and Rest Rooms
First Aid Kit
Posting of Award and Union Notices
Superannuation
Over-award Payments
Under-Rate Employees
Prohibition of Contracting Out of Award
District Allowance
Breakdowns
Parental Leave
National Training Wage
Enterprise Flexibility
Changes with Significant Effect and Redundancy
Right of Entry
Union Delegates and Meetings
Redundancy
Anti-Discrimination
No Extra Claims
Further Claims
Appendix—Resolution of Disputes Requirement
Schedule A—Named Union Party
Schedule B—Respondents
Schedule C—Letter to Employees
2. Clause 2A.—State Wage Principles—September 1989:
Delete this clause.
3. Clause 6.—Definitions: Delete this clause and insert in
lieu thereof the following—
6.—DEFINITIONS
Food and Beverage
(1) Food and Beverage Attendant Grade 1 means an employee who is engaged in any of the following—
(a) picking up glasses;
(b) emptying ashtrays;
(c) general assistance to food and beverage attendants
of a higher grade not including service to customers;
(d) removing food plates;
(e) setting and/or wiping down tables;
(f) cleaning and tidying of associated areas.
(2) Food and Beverage Attendant Grade 2 means an employee who has not achieved the appropriate level of training
and who is engaged in any of the following—
(a) supplying, dispensing or mixing of liquor including
the sale of liquor from the bottle department;
(b) assisting in the cellar or bottle department;
(c) undertaking general waiting duties of both food and/
or beverage including cleaning of tables;
(d) receipt of monies;
(e) attending a snack bar;
(f) engaged on delivery duties.
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(3) Food and Beverage Attendant Grade 3 means an employee who has the appropriate level of training and is engaged
in any of the following—
(a) supplying, dispensing or mixing of liquor including
the sale of liquor from the bottle department;
(b) assisting in the cellar or bottle department, where
duties could include working up to four hours per
day (averaged over the relevant work cycle) in the
cellar without supervision;
(c) undertaking general waiting duties of both food and
liquor including cleaning of tables;
(d) receipt and dispensing of monies;
(e) engaged on delivery duties; or
(f) in addition to the tasks performed by a food and beverage attendant grade 2 the employee is also involved
in—
(i) the operation of a mechanical lifting device; or
(ii) attending a wagering (e.g. TAB) terminal, electronic gaming terminal or similar terminal.
(g) and/or means an employee who is engaged in any of
the following—
(i) full control of a cellar or liquor store (including the receipt, delivery and recording of goods
within such an area);
(ii) mixing a range of sophisticated drinks;
(iii) supervising food and beverage attendants of
a lower grade;
(iv) taking reservations, greeting and seating
guests;
(v) training food and beverage attendants of a
lower grade.
(4) Food and Beverage Attendant (Tradesperson) Grade
4 means an employee who has completed an apprenticeship
in waiting or who has passed the appropriate trade test and as
such carries out specialised skilled duties in a fine dining room
or restaurant.
(5) Food and Beverage Supervisor means an employee
who has the appropriate level of training including a supervisory course and who has the responsibility for supervision,
training and co-ordination of food and beverage staff, or stock
control for a bar or series of bars.
(6) Liquor Service Employee means a person employed to
sell or dispense liquor in bars and/or bottle departments or
shops and includes a cellar employee.
Kitchen
(7) Kitchen Attendant Grade 1 means an employee engaged in any of the following—
(a) general cleaning duties within a kitchen or food
preparation area and scullery, including the cleaning of cooking and general utensils used in a kitchen
and restaurant;
(b) assisting employees who are cooking;
(c) assembly and preparation of ingredients for cooking; or
(d) general pantry duties.
(8) Kitchen Attendant Grade 2 means an employee who
has the appropriate level of training, and who is engaged in
specialised non-cooking duties in a kitchen or food preparation area, or supervision of kitchen attendants.
(9) Kitchen Attendant Grade 3 means an employee who
has the appropriate level of training including a supervisory
course, and has the responsibility for the supervision, training and co-ordination of kitchen attendants of a lower grade.
(10) Cook Grade 1 means an employee who carries out
cooking of breakfasts and snacks, baking, pastry cooking or
butchering.
(11) Cook Grade 2 means an employee who has the appropriate level of training and who performs cooking duties
including baking, pastry cooking or butchering.
(12) Cook (Tradesperson) Grade 3 means a “commi chef”
or equivalent who has completed an apprenticeship or who
has passed the appropriate trade test, and who is engaged in
cooking, baking, pastry cooking or butchering duties.
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(13) Cook (Tradesperson) Grade 4 means a “demi chef”
or equivalent who has completed an apprenticeship or has
passed the appropriate trade test and who is engaged to perform general or specialised cooking, butchering, baking or
pastry cooking duties and/or supervises and trains other cooks
and kitchen employees.
(14) Cook (Tradesperson) Grade 5 means a “chef de partie”
or equivalent who has completed an apprenticeship or has
passed the appropriate trade test in cooking, butchering, baking or pastry cooking and has completed additional appropriate
training who performs any of the following—
(a) general and specialised duties including supervision
or training of other kitchen staff;
(b) ordering and stock control; or
(c) solely responsible for other cooks and other kitchen
employees in a single kitchen establishment.
Guest Service
(15) Guest Service Grade 1 means an employee who performs any of the following—
(a) laundry and/or linen duties which may include minor repairs to linen or clothing such as buttons, zips,
seams, and working with flat materials;
(b) the collection and delivery of guests personal dry
cleaning and laundry, linen and associated materials
to and from accommodation areas;
(c) performs general cleaning duties; or
(d) parking guest cars.
(16) Guest Service Grade 2 means an employee who has
not achieved the appropriate level of training and who is engaged in any of the following—
(a) servicing accommodation areas and cleaning thereof;
(b) receiving and assisting guests at the entrance to the
establishment;
(c) driving a passenger vehicle or courtesy bus;
(d) transferring guests baggage to and from rooms;
(e) assisting in the dry cleaning process;
(f) cleaning duties using specialised equipment and
chemicals; or
(g) providing butler services such as food, beverage and
personalised guest service.
(17) Guest Service Grade 3 means an employee who has
the appropriate level of training and who is engaged in any of
the following—
(a) supervising guest service employees of a lower
grade;
(b) providing butler services such as food, beverage and
personalised guest service;
(c) major repair of linen and/or clothing including basic tailoring and major alterations and refitting; or
(d) dry cleaning.
(18) Guest Service Grade 4 means an employee who has
completed an apprenticeship or who has passed the appropriate trade test or otherwise has the appropriate level of training
to perform the work of a tradesperson in dry cleaning, tailoring or as a butler.
(19) Guest Service Supervisor means an employee with
the appropriate level of training including a supervisory course,
who supervises, trains and co-ordinates the work of employees engaged in a housekeeping department.
Security
(20) Doorperson/Security Officer Grade 1 means a person who assists in maintenance of dress standards and good
order at an establishment.
(21) Timekeeper/Security Officer Grade 2 means a person who is responsible for timekeeping of staff, for the security
of keys, for the checking in and out of delivery vehicles and/
or for the supervision of doorperson/security officer grade 1
personnel.
Stores and other activities
(22) Storeperson Grade 1 means an employee who receives
and stores general and perishable goods and cleans the store
area.
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(23) Storeperson Grade 2 means an employee who, in addition to the duties for a storeperson grade 1, may also operate
mechanical lifting equipment such as a fork-lift and/or who
may perform duties of more complex nature.
(24) Storeperson Grade 3 means an employee who has the
appropriate level of training and who—
(a) implements quality control techniques and procedures; and
(b) understands and is responsible for a stores/warehouse
area or a large section of such an area; and
(c) has a highly developed level of interpersonal and
communications skills; and
(d) is able to supervise and provide direction and guidance to other employees including the ability to assist
in the provision of on-the-job training and induction; and
(e) exercises discretion within the scope of this grade;
and
(f) may exercise skills attained through the successful
completion of an appropriate warehousing certificate; and
(g) may perform indicative tasks at this level such as—
(i) liaising with management, suppliers and customers with respect to stores operations;
(ii) detailing and co-ordinating activities of other
storepersons and acting in a leading hand capacity for in excess of ten storepersons;
(h) maintaining control registers including inventory
control and being responsible for preparation and
reconciliation of regular reports or stock movements,
dispatches, etc;
(i) supervises the receipt and delivery of goods, records,
outgoing goods, responsible for the contents of a
store.
(25) Handyperson means a person who is not a tradesperson
and whose duties include the performance of routine repair
work and maintenance in and about the employer’s premises.
(26) Fork-Lift Driver means an employee who has a recognised fork-lift licence and who is engaged solely on the
basis of driving a fork-lift vehicle. For those employees who
operate a fork-lift as only part of their duties, either food and
beverage grade 3 or storeperson grade 2 are applicable.
(27) Appropriate Level of Training means—
(a) completion of a training course and the employee
qualifying for an appropriate certificate relevant to
the employee’s particular classification; or
(b) that the employee’s skills have been assessed to be
at least the equivalent of those attained through the
suitable course described in paragraph (a) of this subclause assessment to be undertaken by a qualified
skills assessor.
(28) Introductory Level means the level of an employee
who enters the industry and who has not demonstrated the
competency requirements of level 1. Such an employee will
remain at this level for up to three months while the appropriate training for level 1 is undertaken and assessment made to
move from the introductory level to level 1. At the end of
three months from entry, an employee will move to level 1
other than where agreement has been reached and recorded
between the employee and the employer that further training
of up to three months is required for the employee to achieve
competence for movement to level 1.
(29) Spread of Shift means the time which elapses from
the employee’s actual starting time to the employee’s actual
finishing time on each work period.
(30) Non-working Day mean any day upon which a parttime employee, pursuant to the terms of the contract of
employment, is not available to the employer for the purposes
of rostering the ordinary hours of work.
(31) Rostered Day Off means any day (other than a “Nonworking Day” as defined) upon which an employee is not
rostered to work any ordinary hours of work: provided that an
employee’s rostered day off shall be a period of twenty-four
hours commencing from the completion of an ordinary-hours
work period.
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4. Clause 7.—Contract of Service: Delete this clause and
insert in lieu thereof the following—
7.—CONTRACT OF SERVICE
(1) Subject to sub-clauses (7) and (8) of this clause, an
employer must not terminate an employee’s employment
unless—
(a) the employee has been given the required period of
notice (see sub-clauses (2) and (3) of this clause);
or
(b) the employee has been paid the required amount of
compensation instead of notice (see sub-clauses (4)
and (5) of this clause); or
(c) the employee is guilty of serious misconduct, that
is, misconduct of such a nature that it would be unreasonable to require the employer to continue the
employment of the employee concerned during the
required period of notice (see sub-clause (6) of this
clause).
(2) The required period of notice is to be worked out as
follows—
(a) first work out the period of notice using the table at
the end of this sub-clause; and
(b) then increase the period of notice by 1 week if the
employee—
(i) is over 45 years old; and
(ii) has completed at least 2 years of continuous
service with the employer.
Employee’s period of continuous
service with the employer
Not more than 1 year
More than 1 year but not more
than 3 years
More than 3 years but not more
than 5 years
More than 5 years

Period of notice
At least 1 week
At least 2 weeks
At least 3 weeks
At least 4 weeks

(3) For the purposes of sub-clause (2) of this clause, the
regulations made under the Workplace Relations Act 1996 (Cth)
apply and prescribe events or other matters that must be disregarded, or must in prescribed circumstances be disregarded,
in ascertaining a period of continuous service.
(4) The required amount of compensation instead of notice
must equal or exceed the total of all amounts that, if the employee’s employment had continued until the end of the
required period of notice, the employer would have become
liable to pay to the employee because of the employment continuing during that period.
(5) That total must be worked out on the basis of—
(a) the employee’s ordinary hours of work (even if they
are not standard hours); and
(b) the amounts ordinarily payable to the employee in
respect of those hours, including (for example) allowances, loading and penalties; and
(c) any other amounts payable under the employee’s
contract of employment.
(6) Without limiting the generality of the reference to serious misconduct in paragraph (c) of sub-clause (1) of this clause,
the regulations made under the Workplace Relations Act 1996
(Cth) apply and may identify—
(a) particular conduct; or
(b) conduct in particular circumstances;
that falls within that reference.
(7) Terminations of employment occurring in circumstances
specified in the regulations made under the Workplace Relations Act 1996 (Cth) that relate to the succession, assignment
or transmission of the business of the employer concerned
apply and are excluded from the operation of this clause.
(8) The period of notice in this clause does not apply to
casual employees, employees on probation, apprentices or
employees engaged for a specified period of time or for a specific task or tasks.
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(9) The notice of termination to be given by an employee
is—
Employee’s Period of continuous
service with the employer
Period of Notice
In the first year
At least 1 day
In the second year
At least 1 week
In the third and succeeding years
At least 2 weeks

(b) A break of less than 10 but not less than 8 consecutive
hours may apply in the case of a change in shift at the employee’s request or a changeover of the roster or by agreement
(recorded and signed by both parties on the time and wages
record on each occasion) between the employer and employee”
6. Clause 10.—Overtime: Immediately following this clause
in a new Clause 10A.—Translation of Casual Employees as
follows—

Provided the employer and the employee may agree to accept shorter notice periods, or payment or forfeiture, as the
case may be, in lieu of the above.
(10) If the employee fails to give the required notice or work
for the notice period, the employee forfeits ordinary wages
otherwise payable for that period of notice.
(11) Notwithstanding the provisions of this clause, an employer may dismiss an employee for misconduct, in which
case, the employee shall be paid all wages due up to the time
of dismissal.
(12) It shall be a term of employment that the employer
may direct an employee to carry out such duties as are within
the limits of the employee’s skill, competence and training.
(13) Upon commencement of employment an employee may
be subject to a probationary period of up to 3 months. The
probationary period is to enable the employer and the employee to assess each other for suitability for ongoing
employment.
(14) At any time prior to the expiry of the initial probationary period the employer and the employee may agree, in
writing, for the probationary period to be extended for up to a
further 3 months provided that extension is reasonable having
regard to the nature and circumstances of the employment.
(15) At any time prior to the expiry of the probationary period (including any extended period) the employer or the
employee may terminate the employment by giving not less
than 1 day’s notice or by the payment or forfeiture (as the
case requires) of 1 day’s pay in lieu of such notice.
5. Clause 8.—Hours: Delete this clause and insert in lieu
thereof the following—

10A.—TRANSLATION OF CASUAL EMPLOYEES
(1) This clause sets out the procedure to be followed to translate casual employees from the classification and wages
structure in this award prior to 21 February 2001 to a new
classification and wages structure that will have effect on the
first pay period commencing on or after 1 July 2001.
(2) This clause is intended to minimise the potential for disputes between an employer and an employee on the translation
and implementation of the new classification and wage structure. The clause does not diminish the employer’s obligation
to properly classify and pay an employee in accordance with
the new classification and wage structure from 1 July 2001
and an employer and an employee cannot contract out of the
provision of this award.
(3) From 21 February 2001 an employee previously classified in a classification of work shown in Column A of the
Table in sub-clause (4) of this clause shall be reclassified to
the classification shown immediately opposite in Column B.
Provided that an employee previously classified Bar Attendant shall be reclassified to Food and Beverage 3 where that
employee’s duties include the mixing of a range of sophisticated drinks or duties as defined in sub-clause (3) of Clause
6.—Definitions of this award.
(4) Despite the provisions of sub-clause (3) of Clause 11.—
Casual Employees of this award, from 21 February 2001 to 1
July 2001 a casual employee shall be paid only the following
hourly base rate of pay for any work performed—

8.—HOURS
(1) (a) Subject to this clause and except as provided elsewhere in this award, the ordinary hours of work shall be
seventy-six per fortnight.
(b) The ordinary hours of work shall be exclusive of meal
breaks and be so rostered that a employee shall not be required to commence work on more than ten days in each
fortnight.
(c) Each ordinary hours work period shall not be less than
four nor more than ten ordinary hours, and shall be worked
within a spread of shift not exceeding twelve hours. Provided
that no employee shall be rostered to work less than three
hours consecutively exclusive of meal breaks.
(d) Where an ordinary hours work period commences prior
to midnight on any day, that work period shall be deemed to
have been worked on the day upon which the ordinary hours
work period commenced. Provided, however, that the employee shall be paid the appropriate additional rates provided
by Clause 9.—Additional Rates for Ordinary Hours or Clause
17.—Holidays, according to the actual hours worked in that
work period.
(2) (a) The employer shall have the right to roster the ordinary hours of work for each employee according to the needs
of the business, but the employer shall, in the following circumstances, seek the agreement of each employee—
(i) where the work is to be rostered over more than seven
consecutive work periods; or
(ii) where the proposed rostered hours of work include
work periods exceedings eight ordinary hours’ work.
(b) Rostered Days Off shall be so arranged that, in circumstances where a employee’s work roster includes work periods
where more than eight ordinary hours are regularly worked,
two of such days shall be consecutive.
(3) (a) The roster for each employee shall provide for a minimum of 10 consecutive hours break between the finish of
ordinary hours on one shift and the commencement of ordinary hours on the following shift.

N/A
Cleaner
Gardener
General Hand
Laundress
Lift Attd
Kitchen Hand
Yardman

Introductory
Guest Service Grade 1
Gardener
General Hand
Guest Service Grade 1
Guest Service Grade 1
Kitchen Attendant Grade 1
Yardman

10.54
10.85

Housemaid
Comm’aire
Hall Porter
Night Porter
Waiter

Guest Service Grade 2
Guest Service Grade 2
Guest Service Grade 2
Night Porter
Food & Beverage Attendant
Grade 2
Food & Beverage Attendant
Grade 2
Food & Beverage Attendant
Grade 2
Storeperson Grade 1
Cook Grade 1
Food & Beverage Attendant
Grade 2
Food & Beverage Attendant
Grade 2
Cook Grade 1
Security Officer Grade 1

10.98

Cook Grade 2
Timekeeper/Security Officer
Grade 2
Food & Beverage Attendant
Grade 3
Food & Beverage Attendant
Grade 3
Food & Beverage Attendant
Grade 3
Food & Beverage Attendant
Grade 3

11.27

Classification
Column A

Steward
Snack Bar
Storeman
B’fast Cook
Bar Attd
Cashier
Butcher
Security Off
Cook Alone
Timekeeper
Cellarman
Head Waiter
Head Steward
Hostess

Column B

Minimum
Hourly
Base Rate
21 Feb 2001
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Minimum
Hourly
Base Rate
21 Feb 2001

Classification
Column A

Column B

Maintenance
Handyperson
Housekeeper/
Guest Service Grade 3
Supervisor
Qual Cook
Cook Grade 3
11.86
Butcher
Tradesperson
(Tradesperson)
Butcher
Chef
Cook Grade 4
12.62
—
Cook Grade 5
12.70
[All rates are effective from the beginning of the first pay
period commencing on or after the date shown.)
(5) Despite the provisions of sub-clause (4) of this clause,
the provisions of Clause 29.—No Reductions of this award
apply.
(6) As soon as practicable but by no later than 31 March
2001 unless otherwise agreed between the Union and the
employer, the employer shall notify each employee, in writing in the form specified in Schedule C—Letter to Employees
of this award, of the classification of work the employee is
required by the employer to perform.
(7) If an employee disputes the correctness or fairness of
the classification nominated by the employer, the employee
shall notify the employer, in writing, of the employee’s view.
The employer and the employee shall then meet and make
reasonable efforts to resolve any dispute.
(8) Where the dispute is not resolved by discussions between the employer and the employee, either party may then
seek to have the matter dealt with in accordance with the disputes settling procedure.
(9) Nothing in this clause shall be read so as to exclude the
Union from representing its members.
(10) To avoid doubt, an employee shall be paid in accordance
with the provision of sub-clause (11) of this clause from 1 July
2001 regardless of whether or not any dispute has been resolved.
(11) Despite the provisions of sub-clause (3) of Clause 11.—
Casual Employees of this award, from 1 July 2001 to 1 July
2003 a casual employee shall be paid only the following hourly
base rate of pay for any work performed —
Base $ per Hour
Level
Level 1

Level 2

Level 3

Level 4

Level 5

Level 6

Classification
1.7.01 1.1.02
Introductory
10.54 10.54
Food & Beverage
Attendant Grade 1
Kitchen Attendant Grade1
Guest Services Grade 1
Gardener
General Hand
Yardman
10.88 10.91
Food & Beverage
Attendant Grade 2
Cook Grade 1
Kitchen Attendant
Grade 2
Night Porter
Storeperson Grade 1
Doorperson/Security
Officer Grade 1
Guest Services Grade 2 11.11 11.24
Food & Beverage
Attendant Grade 3
Cook Grade 2
Kitchen Attendant Grade 3
Guest Services Grade 3
Storeperson Grade 2
Timekeeper/Security Officer Grade 2
Handyperson
Forklift Driver
11.44 11.61
Cook Grade 3
Storeperson Grade 3
Food & Beverage
Attendant Grade 4
(Tradesperson)
Guest Service Grade 4 12.08 12.30
Cook Grade 4
Food & Beverage
Supervisor
Guest Services
Supervisor
12.90 13.18
Cook Grade 5
13.07 13.44

1.7.02
10.54

1.1.03
10.54

1.7.03
10.54

10.94

10.96

10.98

11.37

11.50

11.64

11.78

11.95

12.12

12.52

12.74

12.95

13.46
13.81

13.74
14.18

14.05
14.55

[All rates are effective from the beginning of the first pay
period commencing on or after the date shown.]
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7. Clause 11.—Casual Employees: Delete this clause and
insert in lieu thereof the following—
11.—CASUAL EMPLOYEES
(1) A casual employee shall mean an employee engaged and
paid as such and whose employment may be terminated by
either the employer or the employee giving not less than 1
hours notice or the payment or forfeiture, as the case requires,
of 1 hours pay.
(2) A casual employee shall not be engaged for less than 2
consecutive hours each shift.
(3) A casual employee shall be paid only an hourly base
rate of pay that is an amount not less than 1/76th of the fortnightly rate prescribed in Clause 21.—Wages of this award
for the relevant classification for any work performed.
(4) In addition to the hourly base rate of pay prescribed in
sub-clause (3) of this clause, a casual employee shall also be
paid the following loading—
DAY

Monday to
Friday
Saturday &
Sunday
Public Holiday

% PENALTY RATE
1.1.02
1.7.02
1.1.03

21.2.01

1.7.01

1.7.03

25

25

25

25

25

25

25
100

30
105

35
110

40
115

45
120

50
125

[All penalty rates are effective from the beginning of the
first pay period commencing on or after the date shown.]
(5) Where a shift commences on one day and ceases on the
following day, for each hour worked on that shift the employee
shall be paid at the rate applying to the day on which that hour
of work is actually performed.
8. Clause 13.—Meal Breaks: Immediately following subclause (2) of this clause insert the following new sub-clauses
(3) and (4)—
(3) Where an employee is required to work 6 or more
consecutive hours in a shift the employee shall also
be entitled to one (1) only paid break of 10 minutes
at a time agreed between the employer and the employee provided that the employer shall not require
that the break be taken in the first or last hour of any
work period and the employee shall not work more
than 6 hours before either the paid or unpaid break
is taken.
(4) Nothing in sub-clause (3) of this clause shall affect
an employee’s entitlement to a paid break where such
was afforded to an employee under circumstances
more favourable prior to the inclusion of that subclause on 21 February 2001
9. Clause 18.—Annual Leave: Delete sub-clause (1) of this
clause and insert in lieu thereof the following—
(1) (a) An employee is entitled to 4 consecutive weeks
paid annual leave after each 12 months continuous service with the same employer. Annual
leave accrues pro rata on a weekly basis.
(b) An employee and the employer shall attempt
to reach agreement on the taking of annual
leave provided that where no agreement is
reached the employer may direct the employee
to take annual leave, at a time suitable to the
employer, where such leave has not been taken
12 months after the completion of the service
year in which it accrued.
(c) Where an employer directs an employee to
take annual leave in accordance with paragraph (b) the employer shall give the employee
at least four (4) weeks’ notice.
(d) Where pursuant to paragraph (3) of sub-clause
2 of the Long Service Leave provisions published in Volume 59, Western Australian
Industrial Gazette at pages 1—6, the period
of continuous service which an employee has
had with the transmittor (including any such
service with any prior transmittor) is deemed
to be service of the employee with the
transmittee then that period of continuous
service shall be deemed to be service with the
transmittee for the purposes of this sub-clause.
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10. Clause 21.—Wages: Delete this clause and insert in lieu
thereof the following—
21.—WAGES
(1) The following shall be the minimum fortnightly rates of
wage payable to full-time employees covered by this award—
Level
Level 1

Level 2

Level 3

Level 4

Level 5
Level 6

Classification
Introductory
Food & Beverage Attendant Grade 1
Kitchen Attendant Grade1
Guest Services Grade 1
Gardener
General Hand
Yardman
Food & Beverage Attendant Grade 2
Cook Grade 1
Kitchen Attendant Grade 2
Night Porter
Storeperson Grade 1
Doorperson/Security Officer Grade 1
Guest Services Grade 2
Food & Beverage Attendant Grade 3
Cook Grade 2
Kitchen Attendant Grade 3
Guest Services Grade 3
Storeperson Grade 2
Timekeeper/Security Officer Grade 2
Handyperson
Forklift Driver
Cook Grade 3
Storeperson Grade 3
Food & Beverage Attendant Grade 4
(Tradesperson)
Guest Service Grade 4
Cook Grade 4
Food & Beverage Supervisor
Guest Services Supervisor
Cook Grade 5

Base $ per Hour
1.7.01 1.1.02 1.7.02
800.80 800.80 800.80

830.00 832.00 834.20

860.00 872.50 884.40

890.00 905.00 921.00

945.00 965.00 984.40
1010.00 1035.00 1067.80
1060.00 1080.00 1105.60

[All penalty rates are effective from the beginning of the
first pay period commencing on or after the date shown.]
(2) Arbitrated Safety Net Adjustments
The rates of pay in this award include arbitrated safety net
adjustments available since December 1993, under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against
any equivalent amount in the rate of pay received by employees since 1 November 1991 above the rate prescribed in the
Award, except where such absorption is contrary to the terms
of an industrial agreement.
Increases in rates of pay otherwise made under the State
Wage Case Principles, excepting those resulting from enterprise agreements, are not to be used to offset arbitrated safety
net adjustments.
11. Clause 21A.—Minimum Wage—Adult Males & Females—
(A) Delete paragraph (a) of sub-clause (6) of this clause
and insert in lieu thereof the following—
(a) An apprentice, twenty one years of age or over,
shall not be paid less than the minimum
weekly rate of pay for an employee 21 years
of age or more as prescribed by the Minimum
Weekly Pay Order (provided the exclusion
therein for apprentices shall not apply) made
pursuant to the Minimum Conditions of Employment Act, 1993, as his ordinary rate of pay
in respect of the ordinary hours of work prescribed by this award.
(B) Immediately following this clause insert a new
Clause 21B.—Translation of Full-Time and PartTime Employees as follows—
21B.—TRANSLATION OF FULL-TIME
AND PART-TIME EMPLOYEES
(1) This clause sets out the procedure to be followed to translate full-time and part-time employees from the classification
and wages in this award prior to 21 February 2001 to the new
classification and wages structure that will have effect from 1
July 2001.
(2) This clause is intended to minimize the potential for disputes between an employer and an employee on the translation
and implementation of the new classification and wage structure. The clause does not diminish the employer’s obligation
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to properly classify and pay an employee in accordance with
the new classification and wage structure from 1 July 2001
and an employer and an employee cannot contract out of the
provision of this award.
(3) From 21 February 2001 an employee previously classified in a classification of work shown in Column A of the
Table in sub-clause (4) below shall be reclassified to the classification shown immediately opposite in Column B. Provided
that an employee previously classified Bar Attendant shall be
reclassified to Food and Beverage 3 where that employee’s
duties include the mixing of a range of sophisticated drinks or
duties as defined in sub-clause (3) of Clause 6.—Definitions.
(4) Despite the provisions of Clause 21.—Wages of this
award, from 21 February 2001 to 1 July 2001 a full-time employee (pro rata for a part-time employee) shall be paid not
less than—
Classification
Column A

N/A
Cleaner
Gardener
General Hand
Laundress
Lift Attd
Kitchen Hand
Yardman
Housemaid
Comm’aire
Hall Porter
Night Porter
Waiter
Steward
Snack Bar
Storeman
B’fast Cook
Bar Attd
Cashier
Butcher
Security Off
Cook Alone
Timekeeper
Cellarman
Head Waiter
Head Steward
Hostess
Maintenance
Housekeeper/
Supervisor
Qual Cook
Butcher
(Qual)
Chef
—

Column B

$ per
Fortnight
21 Feb 01

Introductory
Guest Service Grade 1
Gardener
General Hand
Guest Service Grade 1
Guest Service Grade 1
Kitchen Attendant Grade 1
Yardman
Guest Service Grade 2
Guest Service Grade 2
Guest Service Grade 2
Night Porter
Food & Beverage Attendant
Grade 2
Food & Beverage Attendant
Grade 2
Food & Beverage Attendant
Grade 2
Storeperson Grade 1
Cook Grade 1
Food & Beverage Attendant
Grade 2
Food & Beverage Attendant
Grade 2
Cook Grade 1
Security Officer Grade 1
Cook Grade 2
Timekeeper/Security Officer
Grade 2
Food & Beverage Attendant
Grade 3
Food & Beverage Attendant
Grade 3
Food & Beverage Attendant
Grade 3
Food & Beverage Attendant
Grade 3
Handyperson
Guest Service Grade 3

800.80
828.00

Cook Grade 3
Tradesperson
Butcher
Cook Grade 4
Cook Grade 5

925.00

847.50

875.00

985.00
1040.00

[All rates are effective from the beginning of the first pay
period commencing on or after the date shown.]
(5) Despite the provisions of sub-clause (4) of this clause,
the provisions of Clause 29.—No Reductions of this award
apply.
(6) As soon as practicable but by no later than 31 March
2001 unless otherwise agreed between the Union and the
employer, the employer shall notify each employee, in writing in the form specified in Schedule C—Letter to Employees
of this award, of the classification of work the employee is
required by the employer to perform.
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(7) If an employee disputes the correctness or fairness of
the classification nominated by the employer, the employee
shall firstly notify the employer, in writing, of the employee’s
view. The employer and the employee shall then meet and
make reasonable efforts to resolve any dispute.
(8) Where the dispute is not resolved by discussions between the employer and the employee, either party may then
seek to have the matter dealt with in accordance with the disputes settling procedure.
(9) Nothing in this clause shall be read so as to exclude the
Union from representing its members.
(10) To avoid doubt, an employee shall be paid in accordance with the provision of Clause 21.—Wages of this award
from 1 July 2001 regardless of whether or not any dispute has
been resolved.
12. Clause 24.—Bar Work: Delete this clause and insert
a new Clause 24.—Option for Annualised Salary as follows—
24.—OPTION FOR ANNUALISED SALARY
(1) As an alternative to being paid by the week according to
Clause 21.—Wages of this award, by agreement between the
employer and the employee an employee can be paid at a rate
equivalent to an annual salary of at least 25 per cent or more
above the rate prescribed in Clause 21.—Wages times 26 for
the work being performed.
(2) In such cases, there is no requirement under Clause 9.—
Additional Rates for Ordinary Hours, Clause 10.—Overtime
and Clause 17.—Holidays, to pay penalty rates and overtime
in addition to the weekly award wage, provided that the salary paid over a year was sufficient to cover what the employee
would have been entitled to if all award overtime and penalty
rate payment obligations had been complied with.
(3) Provided further in the event of termination of employment prior to completion of a year the salary paid
during such period of employment will be sufficient to
cover what the employee would have been entitled to if
all award overtime and penalty rate payment obligations
had been complied with.
(4) An employee being paid according to this clause will be
entitled to a minimum of eight days off per four-week cycle.
If such an employee is required to work on a public holiday,
they are entitled to a day off in lieu or a day added to their
annual leave entitlement.
(5) Where payment in accordance with this clause is adopted,
the employer shall keep a daily record of the hours worked by
an employee which shall show the date and start and finish
times of the employee for the day. The record shall be countersigned weekly by the employee and shall be kept at the
place of employment for a period of at least six years.
(6) This clause does not apply to casual employees.
13. Clause 25.—Higher Duties: Delete this clause and insert in lieu thereof the following—
25.—HIGHER DUTIES
(1) Any employee, performing work for two or more hours
in any one day on duties carrying a higher prescribed rate of
wage than that in which he is engaged, shall be paid the higher
wage for such day. If work is performed for less than two
hours in any day, he shall be paid the higher wage for the time
so worked.
(2) Any employeer who is required to perform duties carrying a lower prescribed rate of wage, shall do so without any
loss of pay.
14. Clause 28.—Employee Equipment: Immediately following this clause insert a new Clause 29.—No Reduction as
follows—
29.—NO REDUCTION
Despite the provisions of this award, an existing employee (including casuals) at 21 February 2001 who
continues to be employed with the same employer after
that date shall not be paid less than they would have been
paid for the same work under the provisions of the award
as it stood prior to that date.
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15. Clause 33.—Roster: Delete this clause and insert in lieu
thereof the following—
33.—ROSTER
(1) A roster of the ordinary working hours shall be exhibited in each establishment in such place as it may be
conveniently and readily seen by each employee concerned.
(2) Such roster shall show—
(a) the name of each employee; and
(b) the hours to be worked by each employee each day.
(3) The roster shall be open for inspection to a duly accredited representative of the Union at such times as the “Record”
is so open for inspection.
(4) The roster shall be drawn up in such a manner as to
show the ordinary working hours of each employee (other
than a casual employee) for at least a week in advance of the
date of the roster, and may only be altered on account of the
sickness of any employee, or by mutual consent (recorded
and signed by both parties on the time and wages record) between the employee and the employer, or by the employer
giving at least three days’ notice of such alteration to the employee.
16. Clause 38.—Australian Traineeship System: Delete this
clause and insert a new Clause 38.—Over-Award Payments
as follows—
38.—OVER-AWARD PAYMENTS
(1) Any over award payments (however described) that were
payable to an employee (including casuals) under terms agreed
prior to 21 February 2001 may be set-off against any of the
additional amounts payable included by applications 380 of
1995 and 581 of 1994 on and from that date under any of the
following clauses—
• Clause 10A
• Clause 11
• Clause 21B
• Clause 21
(2) To avoid doubt, this provision does not apply to any
obligations accruing in any period prior to 21 February 2001.
(3) This provision does not apply to any variations to the
award made after 21 February 2001.
17. Clause 43.—Maternity Leave: Delete this clause and
insert a new Clause 43.—Parental Leave as follows—
43.—PARENTAL LEAVE
(1) Parental leave shall include maternity leave, paternity
leave and adoption leave.
(1A) Eligibility for—
(a) Maternity Leave—
An employee who becomes pregnant shall, upon
production to her employer of a certificate from a
duly certified medical practitioner stating the presumed date of her confinement, be entitled to
maternity leave provided that she has had not less
than 12 months’ continuous service with that employer immediately preceding the date upon which
she proceeds upon such leave.
(b) Paternity Leave
A male employee shall, upon production to the employer of a certificate from a duly certified medical
practitioner stating the presumed date of confinement of the employee’s spouse or defacto spouse,
be entitled to paternity leave provided that the employee has had not less than 12 months’ continuous
service with that employer immediately preceding
the date upon which the employee proceeds upon
such leave.
(c) Adoption Leave
An employee with whom a child has been placed
with a view to adoption of the child by the employee
shall be entitled to adoption leave provided that the
employee has had not less than 12 months’ continuous service with that employer immediately
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preceding the date upon which the employee proceeds upon such leave and provided that the child—
(i) is not the natural child or step-child of the
employee or the employee’s spouse or defacto
spouse; and
(ii) is less than 5 years of age; and
(iii) has not lived continuously with the employee
for 6 months or longer.
(d) For the purposes of this clause—
(i) An employee shall include a part-time employee but shall not include an employee
engaged upon casual or seasonal work.
(ii) Maternity leave, paternity leave and adoption
leave shall mean unpaid maternity leave, paternity leave and adoption leave.
(2) Period of Leave and Commencement of Leave—
(a) Subject to sub-clauses (3) and (6) hereof, the period
of parental leave shall be for an unbroken period of
up to 52 weeks and shall, in the case of maternity
leave, include a period of 6 weeks’ compulsory leave
to be taken immediately before the presumed date
of confinement and a period of 6 weeks’ compulsory leave to be taken immediately following
confinement unless in the case of the period before
the presumed date of confinement, a medical practitioner has certified the employee is fit to work.
(b) An employee shall, not less than 10 weeks prior to
the intended date of commencement of parental
leave, give notice in writing to the employer stating
the employee’s intention to take such leave.
(c) An employee shall give not less than 4 weeks’ notice in writing to the employer of the date upon which
the employee proposes to commence parental leave,
stating the period of leave to be taken.
(d) An employee shall not be in breach of this clause as
a consequence of failure to give the stipulated period of notice in accordance with paragraph (c) hereof
if such failure is occasioned by the employee’s or
the employee’s spouse or defacto spouse’s confinement occurring earlier than the presumed date.
(e) An employee who has given notice of his or her intention to take parental leave or who is actually taking
parental leave is to notify the employer of particulars of any period of parental leave taken or to be
taken by the employee’s spouse or defacto spouse in
relation to the same child. Such notice is to be supported by a statutory declaration by the employee as
to the truth of the particulars notified.
(f) An employee is not entitled to take parental leave at
the same time as the employee’s spouse or defacto
spouse except in respect of 1 weeks parental leave—
(i) taken by the male parent immediately after the
birth of the child; or
(ii) taken by the employee and the employee’s
spouse or defacto spouse immediately after a
child has been placed with them with a view
to their adoption of the child.
(g) The entitlement to parental leave is reduced by any
period of parental leave taken by the employee’s
spouse or defacto spouse in relation to the same child
except for the period of 1 weeks leave referred to in
paragraph (f) of this sub-clause.
(3) Transfer to a Safe Job in the case of Maternity
Leave—
(a) Where in the opinion of a duly qualified medical
practitioner, illness or risks arising out of the pregnancy or hazards connected with the work assigned
to the employee make it inadvisable for the employee
to continue at her present work, the employee shall,
if the employer deems it practicable, be transferred
to a safe job at the rate and on the conditions attaching to that job until the commencement of maternity
leave.
(b) If the transfer to a safe job is not practicable, the
employee may, or the employer may require the
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employee to, take leave for such period as is certified necessary by a duly qualified medical
practitioner. Such leave shall be treated as maternity
leave for the purposes of sub-clauses (7), (8), (9)
and (10) of this clause.
(4) Variation of Period of Parental Leave—
(a) Provided the addition does not extend the parental
leave beyond 52 weeks, the period may be lengthened once only, save with the agreement of the
employer, by the employee giving not less than 14
days’ notice in writing stating the period by which
the leave is to be lengthened.
(b) The period of leave may, with the consent of the
employer, be shortened by the employee giving not
less than 14 days’ notice in writing stating the period by which the leave is to be shortened.
(5) Cancellation of Parental Leave—
(a) Parental leave, applied for but not commenced, shall
be cancelled when the pregnancy of an employee
terminates other than by the birth of a living child.
(b) Where the pregnancy of an employee then on maternity leave, or that of an employee’s spouse or
defacto spouse terminates other than by the birth of
a living child, it shall be the right of the employee to
resume work at a time nominated by the employer
which shall not exceed 4 weeks from the date of
notice in writing by the employee to the employer
that the employee desires to resume work.
(6) Special Maternity Leave and Sick Leave—
(a) Where the pregnancy of an employee not then on
maternity leave terminates after 28 weeks other than
by the birth of a living child then—
(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a duly qualified medical practitioner certifies as necessary before her return to work, or
(ii) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a duly qualified medical
practitioner certifies as necessary before her
return to work.
(b) Where an employee not then on maternity leave suffers illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as special maternity leave) as a duly qualified medical
practitioner certifies as necessary before her return
to work, provided that the aggregate of paid sick
leave, special maternity leave and maternity leave
shall not exceed 52 weeks.
(c) For the purposes of sub-clauses (7), (8) and (9)
hereof, maternity leave shall include special maternity leave.
(d) An employee returning to work after the completion of a period of leave taken pursuant to this
sub-clause shall be entitled to the position which she
held immediately before proceeding on such leave
or, in the case of an employee who was transferred
to a safe job pursuant to sub-clause (3), to the position she held immediately before such transfer.
Where such position no longer exists but there are
other positions available, for which the employee is
qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and wage to that of her
former position.
(7) Parental Leave and Other Leave Entitlements—
Provided the aggregate of leave including leave taken
pursuant to sub-clauses (3) and (6) hereof does not exceed 52 weeks.
(a) An employee may, in lieu of or in conjunction with
parental leave, take any annual leave or long service
leave or any part thereof to which the employee is
then entitled.
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(b) Paid sick leave or other paid authorised absences
(excluding annual leave or long service leave), shall
not be available to an employee during the employee’s absence on parental leave.
(8) Effect of Parental Leave on Employment—
Notwithstanding any other provision to the contrary, absence on parental leave shall not break the continuity of
service of an employee but shall not be taken into account in calculating the period of service for any purpose
of this Award.
(9) Termination of Employment—
(a) An employee on parental leave may terminate his or
her employment at any time during the period of
leave by notice given in accordance with this Award.
(b) An employer shall not terminate the employment of
an employee on the ground of her pregnancy or on
the ground of the employee’s absence on parental
leave, but otherwise the rights of an employer in relation to termination of employment are not hereby
affected.
(10) Return to Work after Parental Leave—
(a) An employee shall confirm his or her intention of
returning to work by notice in writing to the employer giving not less than 4 weeks prior to the
expiration of the employee’s period of parental leave.
(b) An employee, upon the expiration of the notice required by paragraph (a) of this sub-clause, shall be
entitled to the position which the employee held
immediately before proceeding on parental leave or,
in the case of an employee who was transferred to a
safe job pursuant to sub-clause (3) of this clause, to
the position which the employee held immediately
before such transfer. Where such position no longer
exists but there are other positions available for which
the employee is qualified and the duties of which
the employee is capable of performing, the employee
shall be entitled to a position as nearly comparable
in status and wage to that of the employee’s former
position.
(11) Replacement Employees—
(a) A replacement employee is an employee specifically
engaged as a result of an employee proceeding on
parental leave.
(b) Before an employer engages a replacement employee
under this sub-clause, the employer shall inform that
person of the temporary nature of the employment
and of the rights of the employee who is being replaced.
(c) Before an employer engages a person to replace an
employee temporarily promoted or transferred in
order to replace an employee exercising his or her
rights under this clause, the employer shall inform
that person of the temporary nature of the promotion or transfer and of the rights of the employee
who is being replaced.
(d) Provided that nothing in this sub-clause shall be
construed as requiring an employer to engage a replacement employee.
(e) A replacement employee shall not be entitled to any
of the rights conferred by this clause except where
his or her employment continues beyond the 12
months qualifying period.
18. Clause 44.—Trainees: Delete this clause and insert a
new Clause 44.—National Training Wage as follows—
44.—NATIONAL TRAINING WAGE
The terms of the federal National Training Wage Award 2000
(as subsequently amended from time to time) apply to this
award provided the following clauses and Schedules are excluded—
• Clause 3.—Anti-discrimination
• Clause 4.—Parties Bound
• Clause 6.—Super-session
• Clause 7.—Period of Operation
• Schedule A
• Schedule B
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19. Clause 45.—Enterprise Flexibility: Immediately following this clause insert the following new clauses—Clause
46.—Changes with Significant Effect and Redundancy, Clause
47.—Right of Entry, Clause 48.—Union Delegates and Meetings,
Clause
49.—Redundancy,
Clause
50.—Anti-Discrimination, Clause 51.—No Extra Claims and
Clause 52.—Further Claims as follows—
46.—CHANGES WITH SIGNIFICANT EFFECT
AND REDUNDANCY
(1) In this clause—
“employee” does not include a casual employee or an
apprentice or industrial trainee within the meaning of the
Industrial Training Act 1975 (WA);
“redundant” means being no longer required by an employer to continue doing a job because, for a reason that
is not a usual reason for change in the employer’s workforce, the employer has decided that the job will not be
done by any person.
(2) For the purposes of this clause, an action of an employer
has a significant effect on an employee if —
(a) there is to be a major change in the —
(i) composition, operation or size of; or
(ii) skills required in,
the employer’s work-force that will affect the employee;
(b) there is to be elimination or reduction of —
(i) a job opportunity;
(ii) a promotion opportunity; or
(iii) job tenure,
for the employee;
(c) the hours of the employee’s work are to significantly
increase or decrease;
(d) the employee is to be required to be retrained;
(e) the employee is to be required to transfer to another
job or work location; or
(f) the employee’s job is to be restructured.
(3) Where an employer has decided to —
(a) take action that is likely to have a significant effect
on an employee; or
(b) make an employee redundant,
the employee is entitled to be informed by the employer, as
soon as reasonably practicable after the decision has been
made, of the action or the redundancy, as the case may be, and
discuss with the employer the matters mentioned in sub-clause
(4) of this clause.
(4) The matters to be discussed are—
(a) the likely effects of the action or the redundancy in
respect of the employee; and
(b) measures that may be taken by the employee or the
employer to avoid or minimize a significant effect,
as the case requires.
(5) Nothing in this clause requires an employer, when providing information or holding a discussion under this clause
to disclose information that may seriously harm—
(a) the employer’s business undertaking; or
(b) the employer’s interest in the carrying on, or disposition, of the business undertaking.
(6) (a) An employee who has been informed that he or she
has been, or will be, made redundant is entitled to paid leave
of up to 8 hours for the purpose of being interviewed for further employment.
(b) The 8 hours need not be consecutive.
(c) An employee who claims to be entitled to paid leave
under paragraph (a) of this sub-clause is to provide to the
employer evidence that would satisfy a reasonable person of
the entitlement.
(d) Payment for leave under paragraph (a) of this sub-clause
is to be made at the rate the employee would have been paid if
the leave was not taken.
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47.—RIGHT OF ENTRY
(1) Subject to the Act and this clause the Secretary of the
Union or an authorised official, officer or employee of the
Union shall be permitted to enter the employer’s premises.
(2) The right of entry is only to be exercised—
(a) after reasonable notice of not less than 24 hours to
the employer;
(b) during hours that work is being performed (including during meal breaks) for the employer by
employees covered by this award;
(c) so as to not interfere with the work being performed;
(d) in compliance with the employer’s reasonable security and health and safety requirements; and
(e) to enter—
(i) a reasonable place agreed to between the employer and the Union and such agreement shall
not be unreasonably withheld; or
(ii) if agreement on a reasonable place is not
reached, the staff lunchroom or staff canteen
or other area the relevant employees usually
take their recognised meal or rest breaks.
(3) The Secretary of the Union or an authorised official,
officer or employee of the Union shall not, without the permission of the employer, interview an employee at any time
other than the employee’s recognised meal or rest break.

as the employee would have been entitled to if the employment had been terminated and the employer may at the
employer’s option, make payment in lieu thereof of an amount
equal to the difference between the former ordinary rate of
pay and the new ordinary time rate for the number of weeks
of notice still owing.
(3) Severance pay
In addition to the period of notice prescribed for ordinary
termination in clause 7—Contract of Service an employee
whose employment is terminated by reason of redundancy
must be paid, subject to further order of the Commission, the
following amount of severance pay in respect of a continuous
period of service—

48.—UNION DELEGATES AND MEETINGS
(1) In an establishment a Union Delegate may be elected by
the employees. Such Delegate shall be recognised by the employer, and shall be allowed all necessary time during working
hours to submit to the employer industrial matters affecting
the employees whom he represents and further shall be allowed reasonable time during working hours to attend to any
industrial dispute or industrial matter that may arise affecting
the employees in that establishment.
(2) The Union and an employer may agree to further delegates having regard for the size of the establishment and the
shift arrangements for the work performed.
(3) Prior to the intended dismissal of a Union Delegate, the
employer shall notify the union accordingly of the reasons for
such dismissal.
(4) (a) At each employer’s establishment the union shall be
allowed to convene one “Union Meeting” each year, during
ordinary working hours, in accordance with the following
conditions—
(i) such meeting shall be held on any day of the week
other than a Thursday, Friday or Saturday, Sunday
or public holiday;
(ii) the duration of such meeting shall not exceed three
hours;
(iii) the time, date and venue of such meeting shall be
agreed between the Union and the employer;
(iv) each employee attending the meeting during ordinary rostered working hours, shall be paid for such
hours, provided that the employee produces satisfactory evidence of having been in attendance at the
meeting to his or her employer.
(b) For the purposes of this sub-clause and by agreement
between the Union and the employer, the term “Union Meeting”, may mean several individual meetings held at different
times, dates and venues to discuss the same subject matter
provided that an employee shall only be entitled to attend or
be paid for attending one (1) meeting each year.
(5) To avoid doubt, agreement in this clause may not be
unreasonably withheld.

(5) Employee leaving during notice period
An employee whose employment is terminated by reason
of redundancy may terminate his/her employment during the
period of notice and, if so, will be entitled to the same benefits and payments under this clause had they remained with
the employer until the expiry of such notice. However, in this
circumstance the employee will not be entitled to payment in
lieu of notice.

49.—REDUNDANCY
(1) Definition
Redundancy occurs when an employer decides that the
employer no longer wishes the job the employee has been
doing to be done by anyone and this is not due to the ordinary
and customary turnover of labour.
(2) Transfer to lower paid duties
Where an employee is transferred to lower paid duties by
reason of redundancy the same period of notice must be given

Period of continuous service
1 year or less
1 year and up to the completion of 2 years
2 years and up to the completion of 3 years
3 years and up to the completion of 4 years
4 years and over

Severance pay
nil
4 weeks’ pay
6 weeks’ pay
7 weeks’ pay
8 weeks’ pay

(4) Week’s pay means the ordinary time rate of pay for the
employees concerned.
Provided that the severance payments shall not exceed the
amount which the employee would have earned if employment with the employer had proceeded to the employee’s
normal retirement date.

(6) Alternative employment
An employer, in a particular redundancy case, may make
application to the Commission to have the general severance
pay prescription varied if the employer obtains acceptable alternative employment for an employee.
(7) Time off during notice period
(a) During the period of notice of termination given by the
employer an employee shall be allowed up to one day’s time
off without loss of pay during each week of notice for the
purpose of seeking other employment.
(b) If the employee has been allowed paid leave for more
than one day during the notice period for the purpose of seeking other employment, the employee shall, at the request of
the employer, be required to produce proof of attendance at
an interview or he or she shall not receive payment for the
time absent. For this purpose a statutory declaration will be
sufficient.
(8) Superannuation benefits
(a) Subject to further order of the Commission where an
employee who is terminated receives a benefit from a superannuation scheme, he or she shall only receive under sub-clause
(3) (above) hereof the difference between the severance pay
specified in that clause and the amount of the superannuation
benefit he or she receives which is attributable to employer
contributions only.
(b) If this superannuation benefit is greater than the amount
due under sub-clause (3) hereof then he or she shall receive
no payment under that clause.
(9) Employees exempted
(a) This clause shall not apply where employment is terminated as a consequence of conduct that justifies instant
dismissal including inefficiency within the first fourteen days,
neglect of duty or misconduct, and in the case of casual employees, apprentices or employees engaged for a specific
period of time or for a specific task or tasks.
(b) Notwithstanding the foregoing provisions trainees who
are engaged for a specific period of time shall, once the
traineeship is completed and provided that the trainee services are retained, have all service including the training period
counted in determining entitlements. In the event that a trainee
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is terminated at the end of his or her traineeship and is reengaged by the same employer within six months of such
termination the period of traineeship shall be counted as service in determining any future redundancy entitlements.
(10) Employers exempted
Subject to an order of the Commission, in a particular redundancy case, this clause shall not apply to employers who
employ less than fifteen employees.
(11) Incapacity to pay
An employer, in a particular redundancy case, may make
application to the Commission to have the general severance
pay prescription varied on the basis of the employer’s incapacity to pay.
50.—ANTI-DISCRIMINATION
(1) It is the intention of the respondents to this award to
respect and value the diversity of the work force by helping to
prevent and eliminate discrimination on the basis of race, colour, sex, sexual preference, age, physical or mental disability,
marital status, family responsibilities, pregnancy, religion,
political opinion, natural extraction or social origin.
(2) Accordingly, in fulfilling their obligations under the dispute avoidance and settling clause, the respondents must make
every endeavour to ensure that neither the award provisions
nor their operation are directly or indirectly discriminatory in
their effects.
(3) Nothing in this clause is taken to affect:
(a) any different treatment (or treatment having different
effects) which is specifically exempted under the State or
Commonwealth anti-discrimination legislation;
(b) junior rates of pay;
(c) an employee, employer or registered organisation, pursuing matters of discrimination in any State or federal
jurisdiction, including by application to the Human Rights
and Equal Opportunity Commission;
(d) a reason for terminating employment if the reason is
based on the inherent requirements of the particular position
concerned; or
(e) a reason for terminating a person’s employment as a
member of the staff of an institution that is conducted in accordance with the doctrines, tenets, beliefs or teachings of a
particular religion or creed, if the employer terminates the
employment in good faith to avoid injury to the religious susceptibilities of adherents of that religion or creed.
51.—NO EXTRA CLAIMS
(1) Except for the excluded matters listed below and as provided for in sub-clause (3), for the period to 1 July 2002 the
Union or any respondent employer shall not make any further
claim for a variation to the award other than for a variation to
give effect to any wage increases in accordance with a State
Wage Case decision (provided that a claim for variation having the effect of varying the award above or below the safety
net is not allowed by this State Wage Case decision exception).
(2) The excluded matters are—
Union badges;
family leave;
bereavement leave;
additional classifications;
rates of pay for Gardeners; and
employer obligation to offer award employment at the
time of engagement.
(3) The limitation in sub-clause (1) of this clause on further
award variations shall extend to 1 July 2003 for the following—
(a) penalty rates for ordinary hours for casuals on weekends or public holidays; and
(b) ‘additional rates’ for ordinary hours for casuals.
52.—FURTHER CLAIMS
(1) The consent variations made to the award in matters 381
of 1995 and 581 of 1994 do not prejudice either party in respect of any further claim made after 1 July 2003 in relation
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to the following matters or matters that reasonably relate to
those matters—
(a) penalty rates for ordinary hours for casuals on weekends or public holidays; and
(b) ‘additional rates’ for ordinary hours for casuals.
(2) The parties will not seek to rely on the consent variations as a basis for any future claims of the above matters and
any such claim must be established on its merits.
(3) Further, the parties agree that in any future arbitration of
the above matters the onus lies with the party then seeking the
variation.
20. Schedule A—Named Union Party: Delete this schedule
and insert in lieu thereof the following—
SCHEDULE A—NAMED UNION PARTY
The Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch is a named party to this
Award.
21. Schedule B: Named Respondents
(A) Delete this schedule and insert in lieu thereof the
following—
SCHEDULE B—RESPONDENTS
Kalamunda Club (Inc)
Bellevue Returned Serviceman’s Club (Inc)
Gosnells Bowling and Recreation Club (Inc)
Air Force Association Country Club (Inc)
Royal Perth Golf Club (Inc)
Royal Perth Yacht Club of W.A. (Inc)
Fremantle Club (Inc)
East Fremantle Football Club (Inc)
Commercial Club
Collie Club (Inc)
Pemberton Country Club (Inc)
Emu Point Progress Association Sporting Club (Inc)
Northam Workers Club
Moora Club (Inc)
Geraldton Yacht Club (Inc)
Merredin Bowling and Tennis Club (Inc)
Kalgoorlie Ex-Serviceman’s Memorial Club (Inc)
Ord River Sports Club (Inc)
(B) Immediately following this schedule and insert a new
Schedule C—Letter to Employees as follows—
SCHEDULE C—LETTER TO EMPLOYEES
[EMPLOYER LETTERHEAD]
‘WITHOUT PREJUDICE’
(date)
(Employee Name)
(Employee Address)
Dear (Employee Name)
Your terms and conditions of employment are governed by
the (insert award name) (“the Award”).
The Award has recently been amended by the Western Australian Industrial Relations Commission to provide a new
classification structure and wage rates and to increase the
loadings payable to casual employees. There is a phase-in
period for the wage increases and the casual loadings. A
number of other changes have also been made to the Award.
The Award provides that the new classification structure and
wage rates be implemented in the following steps—
Step 1
An immediate translation of all employees into pre-determined levels in the new classification structure with
effect from 21 February 2001.
Step 2
As soon as practicable but by no later than 31 March
2001, the employer must notify each employee, in writing, of the classification of work the employee is required
by the employer to perform. The employer must then
ensure each employee is properly classified and paid in
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accordance with the new classification structure effective from the first pay period commencing after 1 July
2001.
Our review of your duties has been completed and you
are advised that effective from the first pay period commencing after 1 July 2001 your new classification is that
of … … ….
For your assistance, a copy of the definitions from the
Award relevant to your work is attached.
If you dispute the correctness or fairness of the above
classification the Award requires that you shall firstly
notify the employer, in writing, of your views. The employer and the employee are then required to meet and
make reasonable efforts to resolve any dispute. You may
be represented by the Union in these discussions. The
Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch (“the LHMU”) may
be contacted on telephone 9388 5400 or 1800 199 890
(for country callers).
If the dispute is not resolved by those discussions either
party may then seek to have the matter dealt with in accordance with the disputes settling procedure in the
Award. If you require any further information regarding
these matters, you may contact …(insert employer contact name and telephone) or the Union.
Yours faithfully
Manager

HOTEL AND TAVERN WORKERS’ AWARD, 1978.
No. R 31 of 1977.
2001 WAIRC 02143
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
SHERATON-PERTH HOTEL AND
OTHERS, RESPONDENTS
CORAM
COMMISSION IN COURT SESSION
CHIEF COMMISSIONER W S
COLEMAN
SENIOR COMMISSIONER G L
FIELDING
COMMISSIONER A R BEECH
DELIVERED
WEDNESDAY, 21 FEBRUARY 2001
FILE NO/S
APPLICATION 378 OF 1995 and 579
OF 1994
CITATION NO. 2001 WAIRC 02143
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Award varied.
Mr D. Kelly on behalf of the applicant.
Mr G. Blyth (as agent) on behalf of those
persons for whom he has filed warrants
to appear.

_______________________________________________________________________________

Order.
HAVING HEARD Mr D. Kelly on behalf of the applicant and
Mr G. Blyth (as agent) on behalf of those persons for whom
he has filed warrants to appear, the Commission in Court Session, pursuant to the powers conferred on it under the
Industrial Relations Act 1979, and by consent, hereby orders—
THAT the Hotel and Tavern Workers’ Award, 1978 be
varied in accordance with the following schedule and that
such variation shall have effect from 21 February 2001.
(Sgd.) W.S. COLEMAN,
[L.S.]
Commission in Court Session.
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Schedule.
1. Clause 2.—Arrangement: Delete this clause and insert in
lieu thereof the following—
2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area
4. Scope
5. Term
6. Definitions
7. Contract of Service
8. Hours
9. Additional Rates for Ordinary Hours
10. Overtime
10A. Translation of Casual Employees
11. Casual Employees
12. Part-Time Employees
13. Meal Breaks
14. Meal Money
15. Sick Leave
16. Bereavement Leave
17. Holidays
18. Annual Leave
19. Long Service Leave
20. Payment of Wages
21. Wages
21A. Minimum Wage—Adult Males & Females
21B. Translation of Full-Time and Part-Time Employees
22. Junior Employees
23. Apprentices
24. Option for Annualised Salary
25. Higher Duties
26. Uniforms and Laundering
27. Protective Clothing
28. Employee Equipment
29. No Reduction
30. Board and/or Lodging
31. Travelling Facilities
32. Record
33. Roster
34. Amenities
35. First Aid Kit
36. Posting of Award and Union Notices
37. Union Delegates and Meetings
38. Superannuation
39. Over-Award Payments
40. Under-Rate Employees
41. Prohibition of Contracting Out of Award
42. District Allowance
43. Breakdowns
44. Parental Leave
45. National Training Wage
46. Enterprise Flexibility
47. Changes with Significant Effect and Redundancy
48. Right of Entry
49. Redundancy
50. Anti-Discrimination
51. No Extra Claims
52. Further Claims
Appendix—Resolution of Disputes Requirement
Schedule A—Named Union Party
Schedule B—Respondents
Schedule C—Letter to Employees
Appendix—S.49B—Inspection Of Records Requirements
2. Clause 2A.—State Wage Principles—September 1989:
Delete this clause.
3. Clause 4.—Scope: Delete this clause and insert in lieu
thereof the following—
4.—SCOPE
This award shall apply to all employees employed in the
callings described in Clause 21.—Wages of this award, in any
establishment, or part thereof licensed pursuant to the Liquor
Licensing Act, 1988 with a Hotel Licence, Hotel Restricted
Licence, Tavern Licence, or a Special Facility Licence granted
pursuant to regulation 9A(1), paragraphs (c), (g), (h) and (i)
of the Liquor Licensing Regulations 1989 (as amended).
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4. Clause 6.—Definitions: Delete this clause and insert in
lieu thereof the following—
6.—DEFINITIONS
Food and beverage
(1) Food and beverage attendant grade 1 means an
employee who is engaged in any of the following—
(a) picking up glasses;
(b) emptying ashtrays;
(c) general assistance to food and beverage attendants of a higher grade not including service to
customers;
(d) removing food plates;
(e) setting and/or wiping down tables;
(f) cleaning and tidying of associated areas.
(2) Food and beverage attendant grade 2 means an employee who has not achieved the appropriate level of
training and who is engaged in any of the following—
(a) supplying, dispensing or mixing of liquor including the sale of liquor from the bottle
department;
(b) assisting in the cellar or bottle department;
(c) undertaking general waiting duties of both
food and/or beverage including cleaning of
tables;
(d) receipt of monies;
(e) attending a snack bar;
(f) engaged on delivery duties.
(3) Food and beverage attendant grade 3 means an
employee who has the appropriate level of training
and is engaged in any of the following—
(a) supplying, dispensing or mixing of liquor including the sale of liquor from the bottle
department;
(b) assisting in the cellar or bottle department,
where duties could include working up to four
hours per day (averaged over the relevant work
cycle) in the cellar without supervision;
(c) undertaking general waiting duties of both
food and liquor including cleaning of tables;
(d) receipt and dispensing of monies;
(e) engaged on delivery duties; or
(f) in addition to the tasks performed by a food
and beverage attendant grade 2 the employee
is also involved in—
(i) the operation of a mechanical lifting
device; or
(ii) attending a wagering (e.g. TAB) terminal, electronic gaming terminal or
similar terminal.
(g) and/or means an employee who is engaged in
any of the following—
(i) full control of a cellar or liquor store
(including the receipt, delivery and recording of goods within such an area);
(ii) mixing a range of sophisticated drinks;
(iii) supervising food and beverage attendants of a lower grade;
(iv) taking reservations, greeting and seating guests;
(v) training food and beverage attendants
of a lower grade.
(4) Food and beverage attendant (tradesperson)
grade 4 means an employee who has completed an
apprenticeship in waiting or who has passed the appropriate trade test and as such carries out specialised
skilled duties in a fine dining room or restaurant.
(5) Food and beverage supervisor means an employee
who has the appropriate level of training including a
supervisory course and who has the responsibility
for supervision, training and co-ordination of food
and beverage staff, or stock control for a bar or series of bars.
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(6) Liquor service employee means a person employed
to sell or dispense liquor in bars and/or bottle departments or shops and includes a cellar employee.
Kitchen
(7) Kitchen attendant grade 1 means an employee engaged in any of the following—
(a) general cleaning duties within a kitchen or
food preparation area and scullery, including
the cleaning of cooking and general utensils
used in a kitchen and restaurant;
(b) assisting employees who are cooking;
(c) assembly and preparation of ingredients for
cooking; or
(d) general pantry duties.
(8) Kitchen attendant grade 2 means an employee who
has the appropriate level of training, and who is engaged in specialised non-cooking duties in a kitchen
or food preparation area, or supervision of kitchen
attendants.
(9) Kitchen attendant grade 3 means an employee who
has the appropriate level of training including a supervisory course, and has the responsibility for the
supervision, training and co-ordination of kitchen
attendants of a lower grade.
(10) Cook grade 1 means an employee who carries out
cooking of breakfasts and snacks, baking, pastry
cooking or butchering.
(11) Cook grade 2 means an employee who has the appropriate level of training and who performs cooking
duties including baking, pastry cooking or butchering.
(12) Cook (tradesperson) grade 3 means a “commi
chef” or equivalent who has completed an apprenticeship or has passed the appropriate trade test, and
who is engaged in cooking, baking, pastry cooking
or butchering duties.
(13) Cook (tradesperson) grade 4 means a “demi chef”
or equivalent who has completed an apprenticeship
or has passed the appropriate trade test and who is
engaged to perform general or specialised cooking,
butchering, baking or pastry cooking duties and/or
supervises and trains other cooks and kitchen employees.
(14) Cook (tradesperson) grade 5 means a “chef de
partie” or equivalent who has completed an apprenticeship or has passed the appropriate trade test in
cooking, butchering, baking or pastry cooking and
has completed additional appropriate training who
performs any of the following—
(a) general and specialised duties including supervision or training of other kitchen staff;
(b) ordering and stock control; or
(c) solely responsible for other cooks and other
kitchen employees in a single kitchen establishment.
Guest service
(15) Guest service grade 1 means an employee who performs any of the following—
(a) laundry and/or linen duties which may include
minor repairs to linen or clothing such as buttons, zips, seams, and working with flat
materials;
(b) the collection and delivery of guests personal
dry cleaning and laundry, linen and associated materials to and from accommodation
areas;
(c) performs general cleaning duties; or
(d) parking guest cars.
(16) Guest service grade 2 means an employee who has
not achieved the appropriate level of training and
who is engaged in any of the following—
(a) servicing accommodation areas and cleaning
thereof;
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(b) receiving and assisting guests at the entrance
to the establishment;
(c) driving a passenger vehicle or courtesy bus;
(d) transferring guests baggage to and from
rooms;
(e) assisting in the dry cleaning process;
(f) cleaning duties using specialised equipment
and chemicals; or
(g) providing butler services such as food, beverage and personalised guest service.
(17) Guest service grade 3 means an employee who has
the appropriate level of training and who is engaged
in any of the following—
(a) supervising guest service employees of a lower
grade;
(b) providing butler services such as food, beverage and personalised guest service;
(c) major repair of linen and/or clothing including basic tailoring and major alterations and
refitting; or
(d) dry cleaning.
(18) Guest service grade 4 means an employee who
has completed an apprenticeship or who has
passed the appropriate trade test or otherwise has
the appropriate level of training to perform the
work of a tradesperson in dry cleaning, tailoring
or as a butler.
(19) Guest service supervisor means an employee with
the appropriate level of training including a supervisory course, who supervises, trains and
co-ordinates the work of employees engaged in a
housekeeping department.
Security
(20) Doorperson/security officer grade 1 means a person who assists in maintenance of dress standards
and good order at an establishment.
(21) Timekeeper/security officer grade 2 means a person who is responsible for timekeeping of staff, for
the security of keys, for the checking in and out of
delivery vehicles and/or for the supervision of
doorperson/security officer grade 1 personnel.
Store and other activities
(22) Storeperson grade 1 means an employee who receives and stores general and perishable goods and
cleans the store area.
(23) Storeperson grade 2 means an employee who, in
addition to the duties for a storeperson grade 1, may
also operate mechanical lifting equipment such as a
fork-lift and/or who may perform duties of more
complex nature.
(24) Storeperson grade 3 means an employee who has
the appropriate level of training and who—
(a) implements quality control techniques and
procedures; and
(b) understands and is responsible for a stores/
warehouse area or a large section of such an
area; and
(c) has a highly developed level of interpersonal
and communications skills; and
(d) is able to supervise and provide direction and
guidance to other employees including the
ability to assist in the provision of on-the-job
training and induction; and
(e) exercises discretion within the scope of this
grade; and
(f) may exercise skills attained through the successful completion of an appropriate
warehousing certificate; and
(g) may perform indicative tasks at this level such
as—
(i) liaising with management, suppliers
and customers with respect to stores
operations;
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(ii) detailing and co-ordinating activities of
other storepersons and acting in a leading hand capacity for in excess of ten
storepersons;
(h) maintains control registers including inventory
control and being responsible for preparation
and reconciliation of regular reports or stock
movements, dispatches, etc;
(i) supervises the receipt and delivery of goods,
records, outgoing goods, responsible for the
contents of a store.
(25) Handyperson means a person who is not a
tradesperson and whose duties include the performance of routine repair work and maintenance in and
about the employer’s premises.
(26) Fork-lift driver means an employee who has a recognised fork-lift licence and who is engaged solely
on the basis of driving a fork-lift vehicle. For those
employees who operate a fork-lift as only part of
their duties, either food and beverage grade 3 or
storeperson grade 2 are applicable.
(27) Appropriate level of training means—
(a) completion of a training course and the employee qualifying for an appropriate certificate
relevant to the employee’s particular classification; or
(b) that the employee’s skills have been assessed
to be at least the equivalent of those attained
through the suitable course described in paragraph (a) of this sub-clause assessment to be
undertaken by a qualified skills assessor.
(28) Introductory level means the level of an employee
who enters the industry and who has not demonstrated the competency requirements of level 1. Such
an employee will remain at this level for up to three
months while the appropriate training for level 1 is
undertaken and assessment made to move from the
introductory level to level 1. At the end of three
months from entry, an employee will move to level
1 other than where agreement has been reached and
recorded between the employee and the employer
that further training of up to three months is required
for the employee to achieve competence for movement to level 1.
(29) Spread of Shift means the time which elapses from
the employee’s actual starting time to the employee’s actual finishing time on each work period.
(30) Non-working Day means any day upon which a
part-time employee, pursuant to the terms of the
contract of employment, is not available to the employer for the purposes of rostering the ordinary
hours of work.
(31) Rostered Day Off means any day (other than a
“Non-working Day” as defined) upon which an
employee is not rostered to work any ordinary hours
of work: provided that an employee’s rostered day
off shall be a period of twenty-four hours commencing from the completion of an ordinary-hours work
period.
5. Clause 7.—Contract of Service: Delete this clause and
insert in lieu thereof the following—
7.—CONTRACT OF SERVICE
(1) Subject to sub-clauses (7) and (8) of this clause, an employer must not terminate an employee’s employment unless—
(a) the employee has been given the required period of
notice (see sub-clauses (2) and (3) of this clause); or
(b) the employee has been paid the required amount of
compensation instead of notice (see sub-clauses (4)
and (5) of this clause); or
(c) the employee is guilty of serious misconduct, that
is, misconduct of such a nature that it would be unreasonable to require the employer to continue the
employment of the employee concerned during the
required period of notice (see sub-clause (6) of this
clause).
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(2) The required period of notice is to be worked out as
follows—
(a) first work out the period of notice using the table at
the end of this sub-clause; and
(b) then increase the period of notice by 1 week if the
employee—
(i) is over 45 years old; and
(ii) has completed at least 2 years of continuous
service with the employer.
Employee’s period of continuous
service with the employer
Not more than 1 year
More than 1 year but not more
than 3 years
More than 3 years but not more
than 5 years
More than 5 years

Period of notice
At least 1 week
At least 2 weeks
At least 3 weeks
At least 4 weeks

(3) For the purposes of sub-clause (2) of this clause, the
regulations made under the Workplace Relations Act 1996 (Cth)
apply and prescribe events or other matters that must be disregarded, or must in prescribed circumstances be disregarded,
in ascertaining a period of continuous service.
(4) The required amount of compensation instead of notice
must equal or exceed the total of all amounts that, if the employee’s employment had continued until the end of the
required period of notice, the employer would have become
liable to pay to the employee because of the employment continuing during that period.
(5) That total must be worked out on the basis of—
(a) the employee’s ordinary hours of work (even if they
are not standard hours); and
(b) the amounts ordinarily payable to the employee in
respect of those hours, including (for example) allowances, loading and penalties; and
(c) any other amounts payable under the employee’s
contract of employment.
(6) Without limiting the generality of the reference to serious misconduct in paragraph (c) of sub-clause (1) of this clause,
the regulations made under the Workplace Relations Act 1996
(Cth) apply and may identify:
(a) particular conduct; or
(b) conduct in particular circumstances;
that falls within that reference.
(7) Terminations of employment occurring in circumstances
specified in the regulations made under the Workplace Relations Act 1996 (Cth) that relate to the succession, assignment
or transmission of the business of the employer concerned
apply and are excluded from the operation of this clause.
(8) The period of notice in this clause does not apply to
casual employees, employees on probation, apprentices or
employees engaged for a specified period of time or for a specific task or tasks.
(9) The notice of termination to be given by an employee is—
Employee’s Period of continuous
Period of Notice
service with the employer
In the first year
At least 1 day
In the second year
At least 1 week
In the third and succeeding years
At least 2 weeks
Provided that the employer and the employee may agree to
accept shorter notice periods, or payment or forfeiture, as the
case may be, in lieu of the above.
(10) If the employee fails to give the required notice or work
for the notice period, the employee forfeits ordinary wages
otherwise payable for that period of notice.
(11) Notwithstanding the provisions of this clause, an employer may dismiss an employee for misconduct, in which
case, the employee shall be paid all wages due up to the time
of dismissal.
(12) It shall be a term of employment that the employer
may direct an employee to carry out such duties as are within
the limits of the employee’s skill, competence and training.
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(13) Upon commencement of employment an employee may
be subject to a probationary period of up to 3 months. The
probationary period is to enable the employer and the employee to assess each other for suitability for ongoing
employment.
(14) At any time prior to the expiry of the initial probationary period the employer and the employee may agree, in
writing, for the probationary period to be extended for up to a
further 3 months provided that extension is reasonable having
regard to the nature and circumstances of the employment.
(15) At any time prior to the expiry of the probationary
period (including any extended period) the employer or the
employee may terminate the employment by giving not less
than 1 day’s notice or by the payment or forfeiture (as the
case requires) of 1 day’s pay in lieu of such notice.
6. Clause 8.—Hours: Delete sub-clause (3) of this clause
and insert in lieu thereof the following—
(3)(a) The roster for each employee shall provide for a
minimum of 10 consecutive hours break between
the finish of ordinary hours on one shift and the
commencement of ordinary hours on the following shift.
(b) A break of less than 10 but not less than 8 consecutive hours may apply in the case of a change in shift
at the employee’s request or a changeover of the roster or by agreement (recorded and signed by both
parties on the time and wages record on each occasion) between the employer and employee.
7. Clause 10.—Overtime: Immediately following this clause
insert the following new Clause 10A.—Translation of Casual
Employees:
10A.—TRANSLATION OF CASUAL EMPLOYEES
(1) This clause sets out the procedure to be followed to translate casual employees from the classification and wages
structure in this award prior to 21 February 2001 to a new
classification and wages structure that will have effect on the
first pay period commencing on or after 1 July 2001.
(2) This clause is intended to minimise the potential for disputes between an employer and an employee on the translation
and implementation of the new classification and wage structure. The clause does not diminish the employer’s obligation
to properly classify and pay an employee in accordance with
the new classification and wage structure from 1 July 2001
and an employer and an employee cannot contract out of the
provision of this award.
(3) From 21 February 2001 an employee previously classified in a classification of work shown in Column A of the
Table in sub-clause (4) below shall be reclassified to the classification shown immediately opposite in Column B. Provided
that an employee previously classified Bar Attendant 2 shall
be reclassified to Food and Beverage 3 where that employee’s
duties include the mixing of a range of sophisticated drinks or
duties as defined in sub-clause (3) of Clause 6.—Definitions
of this award.
(4) Despite the provisions of sub-clause (3) of Clause 11.—
Casual Employees of this award, from 21 February 2001 to 1
July 2001 a casual employee shall be paid only the following
hourly base rate of pay for any work performed—
Classification
Column A

N/A
Cleaner
Gardener
General Hand
Laundress
Lift Attd
Kitchen Hand
Yardman
Housemaid
Comm’aire
Hall Porter
Night Porter
Waiter

Column B

Introductory
Guest Service Grade 1
Gardener
General Hand
Guest Service Grade 1
Guest Service Grade 1
Kitchen Attendant Grade 1
Yardman
Guest Service Grade 2
Guest Service Grade 2
Guest Service Grade 2
Night Porter
Food & Beverage Attendant
Grade 2

Minimum
Hourly
Base Rate
21 Feb 2001

10.54
10.85

10.98
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Hourly
Base Rate
21 Feb 2001

Classification
Column A

Steward
Snack Bar
Storeman
B’fast Cook
Bar Attd
Cashier
Butcher
Security Off
Cook Alone
Timekeeper
Cellarman
Head Waiter
Head Steward
Hostess

Column B

Food & Beverage Attendant
Grade 2
Food & Beverage Attendant
Grade 2
Storeperson Grade 1
Cook Grade 1
Food & Beverage Attendant
Grade 2
Food & Beverage Attendant
Grade 2
Cook Grade 1
Security Officer Grade 1
Cook Grade 2
Timekeeper/Security Officer
Grade 2
Food & Beverage Attendant
Grade 3
Food & Beverage Attendant
Grade 3
Food & Beverage Attendant
Grade 3
Food & Beverage Attendant
Grade 3
Handyperson
Guest Service Grade 3

Level 3

11.27

Level 6

(5) Despite the provisions of sub-clause (4) of this clause,
the provisions of Clause 29.—No Reductions of this award
apply.
(6) As soon as practicable but by no later than 31 March
2001 unless otherwise agreed between the Union and the
employer, the employer shall notify each employee, in writing in the form specified in Schedule C—Letter to Employees
of the classification of work the employee is required by the
employer to perform.
(7) If an employee disputes the correctness or fairness of
the classification nominated by the employer, the employee
shall notify the employer, in writing, of the employee’s view.
The employer and the employee shall then meet and make
reasonable efforts to resolve any dispute.
(8) Where the dispute is not resolved by discussions between the employer and the employee, either party may then
seek to have the matter dealt with in accordance with the disputes settling procedure.
(9) Nothing in this clause shall be read so as to exclude the
Union from representing its members.
(10) To avoid doubt, an employee shall be paid in accordance with the provision of sub-clause (11) of this clause from
1 July 2001 regardless of whether or not any dispute has been
resolved.
(11) Despite the provisions of sub-clause (3) of Clause 11.—
Casual Employees of this award, from 1 July 2001 to 1 July
2003 a casual employee shall be paid only the following hourly
base rate of pay for any work performed—
Base $ per Hour

Level 1

Classification
1.7.01
Introductory
10.54
Food & Beverage
10.88
Attendant Grade 1
Kitchen Attendant Grade1
Guest Services Grade 1
Gardener
General Hand
Yardman

1.1.02
10.54
10.91

1.7.02
10.54
10.94

Level 4

Level 5

Maintenance
Housekeeper/
Supervisor
Qual Cook
Cook Grade 3
11.86
Butcher
Tradesperson
(Tradesperson)
Butcher
Chef
Cook Grade 4
12.62
—
Cook Grade 5
12.70
[All rates are effective from the beginning of the first pay
period commencing on or after the date shown.)

Level

Level 2

1.1.03
10.54
10.96

1.7.03
10.54
10.98
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Base $ per Hour
Food & Beverage
11.11 11.24 11.37 11.50
Attendant Grade 2
Cook Grade 1
Kitchen Attendant
Grade 2
Night Porter
Storeperson Grade 1
Doorperson/Security
Officer Grade 1
Guest Services Grade 2
Food & Beverage
11.44 11.61 11.78 11.95
Attendant Grade 3
Cook Grade 2
Kitchen Attendant Grade 3
Guest Services Grade 3
Storeperson Grade 2
Timekeeper/Security Officer Grade 2
Handyperson
Forklift Driver
Cook Grade 3
12.08 12.30 12.52 12.74
Storeperson Grade 3
Food & Beverage
Attendant Grade 4
(Tradesperson)
Guest Service Grade 4
Cook Grade 4
12.90 13.18 13.46 13.74
Food & Beverage
Supervisor
Guest Services
Supervisor
Cook Grade 5
13.07 13.44 13.81 14.18

11.64

12.12

12.95

14.05

14.55

[All rates are effective from the beginning of the first pay
period commencing on or after the date shown.]
8. Delete the existing Clause 11.—Casual Employees and
insert the following in lieu thereof—
11.—CASUAL EMPLOYEES
(1) A casual employee shall mean an employee engaged and
paid as such and whose employment may be terminated by
either the employer or the employee giving not less than 1
hours notice or the payment or forfeiture, as the case requires,
of 1 hours pay.
(2) A casual employee shall not be engaged for less than 2
consecutive hours each shift.
(3) A casual employee shall be paid only an hourly base
rate of pay that is an amount not less than 1/76th of the fortnightly rate prescribed in Clause 21.—Wages for the relevant
classification for any work performed.
(4) In addition to the hourly base rate of pay prescribed in
sub-clause (3) of this clause, a casual employee shall also be
paid the following loading—
DAY

Monday to
Friday
Saturday &
Sunday
Public Holiday

% PENALTY RATE
1.1.02
1.7.02
1.1.03

21.2.01

1.7.01

1.7.03

25

25

25

25

25

25

25
100

30
105

35
110

40
115

45
120

50
125

[All penalty rates are effective from the beginning of the
first pay period commencing on or after the date shown.]
(5) Where a shift commences on one day and ceases on the
following day, for each hour worked on that shift the employee
shall be paid at the rate applying to the day on which that hour
of work is actually performed.
9. Clause 13.—Meal Breaks: Immediately following subclause (2) of this clause insert new sub-clauses (3) and (4) as
follows—
(3) Where an employee is required to work 6 or more
consecutive hours in a shift the employee shall also
be entitled to one (1) only paid break of 10 minutes
at a time agreed between the employer and the employee provided that the employer shall not require
that the break be taken in the first or last hour of any
work period and the employee shall not work more
than 6 hours before either the paid or unpaid break
is taken.
(4) Nothing in sub-clause (3) of this clause shall affect
an employee’s entitlement to a paid break where such
was afforded to an employee under circumstances
more favourable prior to the inclusion of that subclause on 21 February 2001.
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10. Clause 18.— Annual Leave: Delete sub-clause (1) of
this clause and insert in lieu thereof the following—
(1)(a) An employee is entitled to 4 consecutive weeks paid
annual leave after each 12 months continuous service with the same employer. Annual leave accrues
pro rata on a weekly basis.
(b) An employee and the employer shall attempt to reach
agreement on the taking of annual leave provided
that where no agreement is reached the employer
may direct the employee to take annual leave, at a
time suitable to the employer, where such leave has
not been taken 12 months after the completion of
the service year in which it accrued.
(c) Where an employer directs an employee to take annual leave in accordance with paragraph (b) of this
sub-clause the employer shall give the employee at
least four (4) weeks’ notice.
(d) Where pursuant to sub-clause (3) of Clause 2 of the
Long Service Leave provisions published in Volume
59, Western Australian Industrial Gazette at pages
1—6, the period of continuous service which an employee has had with the transmittor (including any
such service with any prior transmittor) is deemed
to be service of the employee with the transmittee
then that period of continuous service shall be
deemed to be service with the transmittee for the
purposes of this sub-clause.
11. Clause 21.—Wages: Delete this clause and insert a new
Clause 21.—Wages as follows—
21.—WAGES
(1) The following shall be the minimum fortnightly rates
of wage payable to full-time employees covered by
this award—
Level
Level 1

Level 2

Level 3

Level 4

Level 5

Level 6

Classification
Introductory
Food & Beverage Attendant Grade 1
Kitchen Attendant Grade1
Guest Services Grade 1
Gardener
General Hand
Yardman
Food & Beverage Attendant Grade 2
Cook Grade 1
Kitchen Attendant Grade 2
Night Porter
Storeperson Grade 1
Doorperson/Security Officer Grade 1
Guest Services Grade 2
Food & Beverage Attendant Grade 3
Cook Grade 2
Kitchen Attendant Grade 3
Guest Services Grade 3
Storeperson Grade 2
Timekeeper/Security Officer Grade 2
Handyperson
Forklift Driver
Cook Grade 3
Storeperson Grade 3
Food & Beverage Attendant Grade 4
(Tradesperson)
Guest Service Grade 4
Cook Grade 4
Food & Beverage Supervisor
Guest Services Supervisor
Cook Grade 5

Base $ per Hour
1.7.01 1.1.02 1.7.02
800.80 800.80 800.80
830.00 832.00 834.20

860.00 872.50 884.40

890.00 905.00 921.00

945.00 965.00 984.40

1010.00 1035.00 1067.80

1060.00 1080.00 1105.60

[All penalty rates are effective from the beginning of the
first pay period commencing on or after the date shown.]
(2) Arbitrated Safety Net Adjustments
The rates of pay in this award include arbitrated safety net
adjustments available since December 1993, under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against
any equivalent amount in the rate of pay received by employees since 1 November 1991 above the rate prescribed in the
Award, except where such absorption is contrary to the terms
of an industrial agreement.
Increases in rates of pay otherwise made under the State
Wage Case Principles, excepting those resulting from enterprise agreements, are not to be used to offset arbitrated safety
net adjustments.
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(3) Service Pay
An employee classified as a Level 1 and who prior to 21
February 2001 was paid ‘service pay’ under the award shall
continue to receive that same ‘service pay’ amount whilst
employed as a Level 1 employee by that employer. The ‘service pay’ amount shall not be increased or absorbed into other
payments at any time.
At any time after July 2003, any party may make an application to remove this sub-clause. Further, the existence of this
sub-clause and the payment of the ‘service pay’ amount does
not prejudice any such application.
12. Clause 21A.—Minimum Wage—Adult Males &
Females:
(A) Delete paragraph (a) of sub-clause (6) of this clause
and insert in lieu thereof the following—
(a) An apprentice, twenty one years of age or over,
shall not be paid less than the minimum
weekly rate of pay for an employee 21 years
of age or more as prescribed by the Minimum
Weekly Pay Order (provided the exclusion
therein for apprentices shall not apply) made
pursuant to the Minimum Conditions of Employment Act, 1993, as his ordinary rate of pay
in respect of the ordinary hours of work prescribed by this award.
(B) Immediately following this clause insert a new
Clause 21B.—Translation of Full-Time and PartTime Employees as follows—
21B.—TRANSLATION OF FULL TIME AND PART
TIME EMPLOYEES
(1) This clause sets out the procedure to be followed to translate full-time and part-time employees from the classification
and wages in this award prior to 21 February 2001 to the new
classification and wages structure that will have effect from 1
July 2001.
(2) This clause is intended to minimize the potential for disputes between an employer and an employee on the translation
and implementation of the new classification and wage structure. The clause does not diminish the employer’s obligation
to properly classify and pay an employee in accordance with
the new classification and wage structure from 1 July 2001
and an employer and an employee cannot contract out of the
provisions of this award.
(3) From 21 February 2001 an employee previously classified in a classification of work shown in Column A of the
Table in sub-clause (4) below shall be reclassified to the classification shown immediately opposite in Column B. Provided
that an employee previously classified Bar Attendant 2 shall
be reclassified to Food and Beverage 3 where that employee’s
duties include the mixing of a range of sophisticated drinks or
duties as defined in sub-clause (3) of Clause 6.—Definitions
of this award.
(4) Despite the provisions of Clause 21.—Wages of this
award, from 21 February 2001 to 1 July 2001 a full-time employee (pro rata for a part-time employee) shall be paid not
less than—
Classification
Column A

N/A
Cleaner
Gardener
General Hand
Laundress
Lift Attd
Kitchen Hand
Yardman
Housemaid
Comm’aire
Hall Porter
Night Porter
Waiter
Steward

Column B

Introductory
Guest Service Grade 1
Gardener
General Hand
Guest Service Grade 1
Guest Service Grade 1
Kitchen Attendant Grade 1
Yardman
Guest Service Grade 2
Guest Service Grade 2
Guest Service Grade 2
Night Porter
Food & Beverage Attendant
Grade 2
Food & Beverage Attendant
Grade 2

$ per
Fortnight
21 Feb 01

800.80
828.00

847.50
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Classification
Column A

Snack Bar
Storeman
B’fast Cook
Bar Attd
Cashier
Butcher
Security Off
Cook Alone
Timekeeper
Cellarman
Head Waiter
Head Steward
Hostess

Column B

Food & Beverage Attendant
Grade 2
Storeperson Grade 1
Cook Grade 1
Food & Beverage Attendant
Grade 2
Food & Beverage Attendant
Grade 2
Cook Grade 1
Security Officer Grade 1
Cook Grade 2
Timekeeper/Security Officer
Grade 2
Food & Beverage Attendant
Grade 3
Food & Beverage Attendant
Grade 3
Food & Beverage Attendant
Grade 3
Food & Beverage Attendant
Grade 3
Handyperson
Guest Service Grade 3

$ per
Fortnight
21 Feb 01

875.00

Maintenance
Housekeeper/
Supervisor
Qual Cook
Cook Grade 3
925.00
Butcher
Tradesperson
(Qual)
Butcher
Chef
Cook Grade 4
985.00
—
Cook Grade 5
1040.00
[All rates are effective from the beginning of the first pay
period commencing on or after the date shown.]
(5) Despite the provisions of sub-clause (4) of this clause,
the provisions of Clause 29.—No Reductions of this award
apply.
(6) As soon as practicable but by no later than 31 March
2001 unless otherwise agreed between the Union and the
employer, the employer shall notify each employee, in writing in the form specified in Schedule C—Letter to Employees,
of the classification of work the employee is required by the
employer to perform.
(7) If an employee disputes the correctness or fairness of
the classification nominated by the employer, the employee
shall firstly notify the employer, in writing, of the employee’s
view. The employer and the employee shall then meet and
make reasonable efforts to resolve any dispute.
(8) Where the dispute is not resolved by discussions between the employer and the employee, either party may then
seek to have the matter dealt with in accordance with the disputes settling procedure.
(9) Nothing in this clause shall be read so as to exclude the
Union from representing its members.
(10) To avoid doubt, an employee shall be paid in accordance with the provision of Clause 21.—Wages from 1 July
2001 regardless of whether or not any dispute has been resolved.
13. Clause 24.—Bar Work: Delete this clause and insert a
new Clause 24.—Option for Annualised Salary as follows—
24.—OPTION FOR ANNUALISED SALARY
(1) As an alternative to being paid by the week according to
Clause 21.—Wages of this award, by agreement between the
employer and the employee an employee can be paid at a rate
equivalent to an annual salary of at least 25 per cent or more
above the rate prescribed in Clause 21.—Wages times 26 for
the work being performed.
(2) In such cases, there is no requirement under Clause 9.—
Additional Rates for Ordinary Hours, Clause 10.—Overtime
and Clause 17.—Holidays, to pay penalty rates and overtime
in addition to the weekly award wage, provided that the salary paid over a year was sufficient to cover what the employee
would have been entitled to if all award overtime and penalty
rate payment obligations had been complied with.
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(3) Provided further in the event of termination of employment prior to completion of a year the salary paid during such
period of employment will be sufficient to cover what the
employee would have been entitled to if all award overtime
and penalty rate payment obligations had been complied with.
(4) An employee being paid according to this clause will be
entitled to a minimum of eight days off per four week cycle.
If such an employee is required to work on a public holiday,
they are entitled to a day off in lieu or a day added to their
annual leave entitlement.
(5) Where payment in accordance with this clause is adopted,
the employer shall keep a daily record of the hours worked by
an employee which shall show the date and start and finish
times of the employee for the day. The record shall be countersigned weekly by the employee and shall be kept at the
place of employment for a period of at least six years.
(6) This clause does not apply to casual employees.
14. Clause 25.—Higher Duties: Delete this clause and insert in lieu thereof the following—
25.—HIGHER DUTIES
(1) Any employee performing work for two or more hours
in any one day on duties carrying a higher prescribed rate of
wage than that in which he is engaged, shall be paid the higher
wage for such day. If work is performed for less than two
hours in any day, he shall be paid the higher wage for the time
so worked.
(2) Any employee who is required to perform duties carrying a lower prescribed rate of wage, shall do so without any
loss of pay.
15. Clause 28.—Employee Equipment: Immediately following this clause insert the following new Clause 29.—No
Reduction as follows—
29.—NO REDUCTION
Despite the provisions of this award, an existing employee
(including casuals) at 21 February 2001 who continues to be
employed with the same employer after that date shall not be
paid less than they would have been paid for the same work
under the provisions of the award as it stood prior to that date.
16. Clause 33.—Roster: Delete sub-clause (4) of this clause
and insert the following in lieu thereof—
(4) The roster shall be drawn up in such a manner as to
show the ordinary working hours of each employee
(other than a casual employee) for at least a week in
advance of the date of the roster, and may only be
altered on account of the sickness of any employee,
or by mutual consent (recorded and signed by both
parties on the time and wages record) between the
employee and the employer, or by the employer giving at least three days’ notice of such alteration to
the employee.
17. Clause 37.—Union Delegates and Meetings: Delete this
clause and insert in lieu thereof the following—
37.—UNION DELEGATES AND MEETINGS
(1) In an establishment a Union Delegate may be elected by
the employees. Such Delegate shall be recognised by the employer, and shall be allowed all necessary time during working
hours to submit to the employer industrial matters affecting
the employees whom he represents and further shall be allowed reasonable time during working hours to attend to any
industrial dispute or industrial matter that may arise affecting
the employees in that establishment.
(2) The Union and an employer may agree to further delegates having regard for the size of the establishment and the
shift arrangements for the work performed.
(3) Prior to the intended dismissal of a Union Delegate, the
employer shall notify the union accordingly of the reasons for
such dismissal.
(4) (a) At each employer’s establishment the union shall be
allowed to convene one “Union Meeting” each year, during
ordinary working hours, in accordance with the following
conditions—
(i) such meeting shall be held on any day of the week
other than a Thursday, Friday or Saturday, Sunday
or public holiday;
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(ii) the duration of such meeting shall not exceed three
hours;
(iii) the time, date and venue of such meeting shall be
agreed between the Union and the employer;
(iv) each employee attending the meeting during ordinary rostered working hours, shall be paid for such
hours, provided that the employee produces satisfactory evidence of having been in attendance at the
meeting to his or her employer.
(b) For the purposes of this sub-clause and by agreement
between the Union and the employer, the term “Union Meeting”, may mean several individual meetings held at different
times, dates and venues to discuss the same subject matter
provided that an employee shall only be entitled to attend or
be paid for attending one (1) meeting each year.
(5) To avoid doubt, agreement in this clause may not be
unreasonably withheld.
18. Clause 39.—Australian Traineeship System: Delete this
clause and insert in lieu thereof the following new Clause 39.—
Over-Award Payments as follows—
39.—OVER-AWARD PAYMENTS
(1) Any over award payments (however described) that were
payable to an employee (including casuals) under terms agreed
prior to 21 February 2001 may be set-off against any of the
additional amounts payable included by applications 378 of
1995 and 579 of 1994 on and from that date under any of the
following clauses—
• Clause 10A
• Clause 11
• Clause 21B
• Clause 21
(2) To avoid doubt, this provision does not apply to any
obligations accruing in any period prior to 21 February 2001.
(3) This provision does not apply to any variations to the
award made after 21 February 2001.
19. Clause 44.—Maternity Leave: Delete this clause and
insert in lieu thereof the following—
44.—PARENTAL LEAVE
(1) Parental leave shall include maternity leave, paternity
leave and adoption leave.
(1A) Eligibility for—
(a) Maternity Leave—
An employee who becomes pregnant shall, upon
production to her employer of a certificate from a
duly certified medical practitioner stating the presumed date of her confinement, be entitled to
maternity leave provided that she has had not less
than 12 months’ continuous service with that employer immediately preceding the date upon which
she proceeds upon such leave.
(b) Paternity Leave
A male employee shall, upon production to the employer of a certificate from a duly certified medical
practitioner stating the presumed date of confinement
of the employee’s spouse or defacto spouse, be entitled to paternity leave provided that the employee has
had not less than 12 months’ continuous service with
that employer immediately preceding the date upon
which the employee proceeds upon such leave.
(c) Adoption Leave
An employee with whom a child has been placed
with a view to adoption of the child by the employee
shall be entitled to adoption leave provided that the
employee has had not less than 12 months’ continuous service with that employer immediately
preceding the date upon which the employee proceeds upon such leave and provided that the child—
(i) is not the natural child or step-child of the
employee or the employee’s spouse or defacto
spouse; and
(ii) is less than 5 years of age; and
(iii) has not lived continuously with the employee
for 6 months or longer.
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For the purposes of this clause—
(iv) An employee shall include a part-time employee but shall not include an employee
engaged upon casual or seasonal work.
(v) Maternity leave, paternity leave and adoption
leave shall mean unpaid maternity leave, paternity leave and adoption leave.
(2) Period of Leave and Commencement of Leave—
(a) Subject to sub-clauses (3) and (6) hereof, the period
of parental leave shall be for an unbroken period of
up to 52 weeks and shall, in the case of maternity
leave, include a period of 6 weeks’ compulsory leave
to be taken immediately before the presumed date
of confinement and a period of 6 weeks’ compulsory leave to be taken immediately following
confinement unless in the case of the period before
the presumed date of confinement, a medical practitioner has certified the employee is fit to work.
(b) An employee shall, not less than 10 weeks prior to
the intended date of commencement of parental
leave, give notice in writing to the employer stating
the employee’s intention to take such leave.
(c) An employee shall give not less than 4 weeks’ notice in writing to the employer of the date upon which
the employee proposes to commence parental leave,
stating the period of leave to be taken.
(d) An employee shall not be in breach of this clause as
a consequence of failure to give the stipulated period of notice in accordance with paragraph (c) hereof
if such failure is occasioned by the employee’s or
the employee’s spouse or defacto spouse’s confinement occurring earlier than the presumed date.
(e) An employee who has given notice of his or her intention to take parental leave or who is actually taking
parental leave is to notify the employer of particulars of any period of parental leave taken or to be
taken by the employee’s spouse or defacto spouse in
relation to the same child. Such notice is to be supported by a statutory declaration by the employee as
to the truth of the particulars notified.
(f) An employee is not entitled to take parental leave at
the same time as the employee’s spouse or defacto
spouse except in respect of 1 weeks parental leave—
(i) taken by the male parent immediately after the
birth of the child; or
(ii) taken by the employee and the employee’s
spouse or defacto spouse immediately after a
child has been placed with them with a view
to their adoption of the child.
(g) The entitlement to parental leave is reduced by any
period of parental leave taken by the employee’s
spouse or defacto spouse in relation to the same child
except for the period of 1 weeks leave referred to in
paragraph (f) hereof.
(3) Transfer to a Safe Job in the case of Maternity
Leave—
(a) Where in the opinion of a duly qualified medical practitioner, illness or risks arising out of the pregnancy or
hazards connected with the work assigned to the employee make it inadvisable for the employee to
continue at her present work, the employee shall, if
the employer deems it practicable, be transferred to a
safe job at the rate and on the conditions attaching to
that job until the commencement of maternity leave.
(b) If the transfer to a safe job is not practicable, the
employee may, or the employer may require the
employee to, take leave for such period as is certified necessary by a duly qualified medical
practitioner. Such leave shall be treated as maternity
leave for the purposes of sub-clauses (7), (8), (9)
and (10) hereof.
(4) Variation of Period of Parental Leave—
(a) Provided the addition does not extend the parental
leave beyond 52 weeks, the period may be lengthened once only, save with the agreement of the
employer, by the employee giving not less than
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14 days’ notice in writing stating the period by which
the leave is to be lengthened.
(b) The period of leave may, with the consent of the
employer, be shortened by the employee giving not
less than 14 days’ notice in writing stating the period by which the leave is to be shortened.
(5) Cancellation of Parental Leave—
(a) Parental leave, applied for but not commenced, shall
be cancelled when the pregnancy of an employee
terminates other than by the birth of a living child.
(b) Where the pregnancy of an employee then on maternity leave, or that of an employee’s spouse or
defacto spouse terminates other than by the birth of
a living child, it shall be the right of the employee to
resume work at a time nominated by the employer
which shall not exceed 4 weeks from the date of
notice in writing by the employee to the employer
that the employee desires to resume work.
(6) Special Maternity Leave and Sick Leave—
(a) Where the pregnancy of an employee not then on
maternity leave terminates after 28 weeks other than
by the birth of a living child then—
(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a duly qualified medical practitioner certifies as necessary before her return to work, or
(ii) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a duly qualified medical
practitioner certifies as necessary before her
return to work.
(b) Where an employee not then on maternity leave suffers illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as special maternity leave) as a duly qualified medical
practitioner certifies as necessary before her return
to work, provided that the aggregate of paid sick
leave, special maternity leave and maternity leave
shall not exceed 52 weeks.
(c) For the purposes of sub-clauses (7), (8) and (9)
hereof, maternity leave shall include special maternity leave.
(d) An employee returning to work after the completion of a period of leave taken pursuant to this
sub-clause shall be entitled to the position which she
held immediately before proceeding on such leave
or, in the case of an employee who was transferred
to a safe job pursuant to sub-clause (3), to the position she held immediately before such transfer.
Where such position no longer exists but there are
other positions available, for which the employee is
qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and wage to that of her
former position.
(7) Parental Leave and Other Leave Entitlements—
Provided the aggregate of leave including leave taken pursuant to sub-clauses (3) and (6) hereof does not exceed 52
weeks.
(a) An employee may, in lieu of or in conjunction with
parental leave, take any annual leave or long service
leave or any part thereof to which the employee is
then entitled.
(b) Paid sick leave or other paid authorised absences
(excluding annual leave or long service leave), shall
not be available to an employee during the employee’s absence on parental leave.
(8) Effect of Parental Leave on Employment—
Notwithstanding any other provision to the contrary, absence on parental leave shall not break the continuity of service
of an employee but shall not be taken into account in calculating the period of service for any purpose of this Award.

81 W.A.I.G.

(9) Termination of Employment—
(a) An employee on parental leave may terminate his
or her employment at any time during the period
of leave by notice given in accordance with this
Award.
(b) An employer shall not terminate the employment of
an employee on the ground of her pregnancy or on
the ground of the employee’s absence on parental
leave, but otherwise the rights of an employer in relation to termination of employment are not hereby
affected.
(10) Return to Work after Parental Leave—
(a) An employee shall confirm his or her intention of
returning to work by notice in writing to the employer giving not less than 4 weeks prior to the
expiration of the employee’s period of parental leave.
(b) An employee, upon the expiration of the notice required by paragraph (a) hereof, shall be entitled to
the position which the employee held immediately
before proceeding on parental leave or, in the case
of an employee who was transferred to a safe job
pursuant to sub-clause (3) of this clause, to the position which the employee held immediately before
such transfer. Where such position no longer exists
but there are other positions available for which the
employee is qualified and the duties of which the
employee is capable of performing, the employee
shall be entitled to a position as nearly comparable
in status and wage to that of the employee’s former
position.
(11) Replacement Employees—
(a) A replacement employee is an employee specifically
engaged as a result of an employee proceeding on
parental leave.
(b) Before an employer engages a replacement employee
under this sub-clause, the employer shall inform that
person of the temporary nature of the employment
and of the rights of the employee who is being replaced.
(c) Before an employer engages a person to replace an
employee temporarily promoted or transferred in
order to replace an employee exercising his or her
rights under this clause, the employer shall inform
that person of the temporary nature of the promotion or transfer and of the rights of the employee
who is being replaced.
(d) Provided that nothing in this sub-clause shall be construed as requiring an employer to engage a
replacement employee.
(e) A replacement employee shall not be entitled to any
of the rights conferred by this clause except where
his or her employment continues beyond the 12
months qualifying period.
20. Clause 45.—Trainees: Delete this clause and insert the
following new clause 45.—National Training Wage in lieu
thereof:
45.—NATIONAL TRAINING WAGE
The terms of the federal National Training Wage Award 2000
(as subsequently amended from time to time) apply to this
award provided the following clauses and Schedules are
excluded—
• Clause 3.—Anti-discrimination
• Clause 4.—Parties Bound
• Clause 6.—Super-session
• Clause 7.—Period of Operation
• Schedule A
• Schedule B
21. Clause 46.—Enterprise Flexibility: Immediately following this clause insert the following new clauses—Clause
47.—Changes with Significant Effect and Redundancy,
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Clause 48.—Right of Entry, Clause 49.—Redundancy, Clause
50.—Anti-Discrimination, Clause 51.—No Extra Claims and
Clause 52.—Further Claims—
47.—CHANGES WITH SIGNIFICANT EFFECT
AND REDUNDANCY
(1) In this clause—
“employee” does not include a casual employee or an
apprentice or industrial trainee within the meaning
of the Industrial Training Act 1975 (WA);
“redundant” means being no longer required by an employer to continue doing a job because, for a reason
that is not a usual reason for change in the employer’s work-force, the employer has decided that the
job will not be done by any person.
(2) For the purposes of this clause, an action of an employer
has a significant effect on an employee if—
(a) there is to be a major change in the—
(i) composition, operation or size of; or
(ii) skills required in,
the employer’s work-force that will affect the employee;
(b) there is to be elimination or reduction of —
(i) a job opportunity;
(ii) a promotion opportunity; or
(iii) job tenure,
for the employee;
(c) the hours of the employee’s work are to significantly
increase or decrease;
(d) the employee is to be required to be retrained;
(e) the employee is to be required to transfer to another
job or work location; or
(f) the employee’s job is to be restructured.
(3) Where an employer has decided to —
(a) take action that is likely to have a significant effect
on an employee; or
(b) make an employee redundant,
the employee is entitled to be informed by the employer, as
soon as reasonably practicable after the decision has been
made, of the action or the redundancy, as the case may be, and
discuss with the employer the matters mentioned in sub-clause
(4) of this clause.
(4) The matters to be discussed are —
(a) the likely effects of the action or the redundancy in
respect of the employee; and
(b) measures that may be taken by the employee or the
employer to avoid or minimize a significant effect,
as the case requires.
(5) Nothing in this clause requires an employer, when providing information or holding a discussion under this clause
to disclose information that may seriously harm—
(a) the employer’s business undertaking; or
(b) the employer’s interest in the carrying on, or disposition, of the business undertaking.
(6)(a) An employee who has been informed that he or she
has been, or will be, made redundant is entitled to
paid leave of up to 8 hours for the purpose of being
interviewed for further employment.
(b) The 8 hours need not be consecutive.
(c) An employee who claims to be entitled to paid leave
under paragraph (a) is to provide to the employer
evidence that would satisfy a reasonable person of
the entitlement.
(d) Payment for leave under paragraph (a) is to be made
at the rate the employee would have been paid if the
leave was not taken.
48.—RIGHT OF ENTRY
(1) Subject to the Act and this clause the Secretary of the
Union or an authorised official, officer or employee of the
Union shall be permitted to enter the employer’s premises.
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(2) The right of entry is only to be exercised—
(a) after reasonable notice of not less than 24 hours to
the employer;
(b) during hours that work is being performed (including during meal breaks) for the employer by
employees covered by this award;
(c) so as to not interfere with the work being performed;
(d) in compliance with the employer’s reasonable security and health and safety requirements; and
(e) to enter—
(i) a reasonable place agreed to between the employer and the Union and such agreement shall
not be unreasonably withheld; or
(ii) if agreement on a reasonable place is not
reached, the staff lunchroom or staff canteen
or other area the relevant employees usually
take their recognised meal or rest breaks.
(3) The Secretary of the Union or an authorised official,
officer or employee of the Union shall not, without the permission of the employer, interview an employee at any time
other than the employee’s recognised meal or rest break.
49.—REDUNDANCY
(1) Definition
Redundancy occurs when an employer decides that the
employer no longer wishes the job the employee has been
doing to be done by anyone and this is not due to the ordinary
and customary turnover of labour.
(2) Transfer to lower paid duties
Where an employee is transferred to lower paid duties by
reason of redundancy the same period of notice must be given
as the employee would have been entitled to if the employment had been terminated and the employer may at the
employer’s option, make payment in lieu thereof of an amount
equal to the difference between the former ordinary rate of
pay and the new ordinary time rate for the number of weeks
of notice still owing.
(3) Severance pay
In addition to the period of notice prescribed for ordinary
termination in Clause 7.—Contract of Service of this award
an employee whose employment is terminated by reason of
redundancy must be paid, subject to further order of the Commission, the following amount of severance pay in respect of
a continuous period of service—
Period of continuous service
Severance pay
1 year or less
nil
1 year and up to the completion
of 2 years
4 weeks’ pay
2 years and up to the completion
of 3 years
6 weeks’ pay
3 years and up to the completion
of 4 years
7 weeks’ pay
4 years and over
8 weeks’ pay
(4) Week’s pay means the ordinary time rate of pay for the
employees concerned.
Provided that the severance payments shall not exceed the
amount which the employee would have earned if employment with the employer had proceeded to the employee’s
normal retirement date.
(5) Employee leaving during notice period
An employee whose employment is terminated by reason
of redundancy may terminate his/her employment during the
period of notice and, if so, will be entitled to the same benefits and payments under this clause had they remained with
the employer until the expiry of such notice. However, in this
circumstance the employee will not be entitled to payment in
lieu of notice.
(6) Alternative employment
An employer, in a particular redundancy case, may make
application to the Commission to have the general severance
pay prescription varied if the employer obtains acceptable
alternative employment for an employee.
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(7) Time off during notice period
During the period of notice of termination given by the
employer an employee shall be allowed up to one day’s time
off without loss of pay during each week of notice for the
purpose of seeking other employment.
If the employee has been allowed paid leave for more than
one day during the notice period for the purpose of seeking
other employment, the employee shall, at the request of the
employer, be required to produce proof of attendance at an
interview or he or she shall not receive payment for the time
absent. For this purpose a statutory declaration will be sufficient.
(8) Superannuation benefits
Subject to further order of the Commission where an employee who is terminated receives a benefit from a
superannuation scheme, he or she shall only receive under
sub-clause (3) of this clause the difference between the severance pay specified in that clause and the amount of the
superannuation benefit he or she receives which is attributable to employer contributions only.
If this superannuation benefit is greater than the amount
due under sub-clause (3) of this clause then he or she shall
receive no payment under that clause.
(9) Employees exempted
This clause shall not apply where employment is terminated
as a consequence of conduct that justifies instant dismissal
including inefficiency within the first fourteen days, neglect
of duty or misconduct, and in the case of casual employees,
apprentices or employees engaged for a specific period of time
or for a specific task or tasks.
Notwithstanding the foregoing provisions trainees who are
engaged for a specific period of time shall, once the traineeship
is completed and provided that the trainee services are retained, have all service including the training period counted
in determining entitlements. In the event that a trainee is terminated at the end of his or her traineeship and is re-engaged
by the same employer within six months of such termination
the period of traineeship shall be counted as service in determining any future redundancy entitlements.
(10) Employers exempted
Subject to an order of the Commission, in a particular redundancy case, this clause shall not apply to employers who
employ less than fifteen employees.
(11) Incapacity to pay
An employer, in a particular redundancy case, may make
application to the Commission to have the general severance
pay prescription varied on the basis of the employer’s incapacity to pay.
50.—ANTI-DISCRIMINATION
(1) It is the intention of the respondents to this award to
respect and value the diversity of the work force by helping to
prevent and eliminate discrimination on the basis of race, colour, sex, sexual preference, age, physical or mental disability,
marital status, family responsibilities, pregnancy, religion,
political opinion, natural extraction or social origin.
(2) Accordingly, in fulfilling their obligations under the dispute avoidance and settling clause, the respondents must make
every endeavour to ensure that neither the award provisions
nor their operation are directly or indirectly discriminatory in
their effects.
(3) Nothing in this clause is taken to affect:
(a) any different treatment (or treatment having different effects) which is specifically exempted under the
State or Commonwealth anti-discrimination legislation;
(b) junior rates of pay;
(c) an employee, employer or registered organisation,
pursuing matters of discrimination in any State or
federal jurisdiction, including by application to the
Human Rights and Equal Opportunity Commission;
(d) a reason for terminating employment if the reason is
based on the inherent requirements of the particular
position concerned; or
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(e) a reason for terminating a person’s employment as a
member of the staff of an institution that is conducted
in accordance with the doctrines, tenets, beliefs or
teachings of a particular religion or creed, if the
employer terminates the employment in good faith
to avoid injury to the religious susceptibilities of
adherents of that religion or creed.
51.—NO EXTRA CLAIMS
(1) Except for the excluded matters listed below and as provided for in sub-clause (3), for the period to 1 July 2002 the
Union or any respondent employer shall not make any further
claim for a variation to the award other than for a variation to
give effect to any wage increases in accordance with a State
Wage Case decision (provided that a claim for variation having the effect of varying the award above or below the safety
net is not allowed by this State Wage Case decision exception).
(2) The excluded matters are—
Union badges;
family leave;
bereavement leave;
additional classifications;
rates of pay for Gardeners; and
employer obligation to offer award employment at the
time of engagement.
(3) The limitation in sub-clause (1) of this clause on further
award variations shall extend to 1 July 2003 for the following—
penalty rates for ordinary hours for casuals on week-ends
or public holidays; and
‘additional rates’ for ordinary hours for casuals.
52.—FURTHER CLAIMS
(1) The consent variations made to the award in matters 378
of 1995 and 579 of 1994 do not prejudice either party in respect of any further claim made after 1 July 2003 in relation
to the following matters or matters that reasonably relate to
those matters—
penalty rates for ordinary hours for casuals on week-ends
or public holidays; and
‘additional rates’ for ordinary hours for casuals.
(2) The parties will not seek to rely on the consent variations as a basis for any future claims of the above matters and
any such claim must be established on its merits.
(3) Further, the parties agree that in any future arbitration of
the above matters the onus lies with the party then seeking the
variation.
22. Schedule A—Named Union Party: Delete the words “The
Federated Liquor and Allied Industries Employees’ Union of
Australia, Western Australian Branch, Union of Workers” and
insert in lieu thereof the following—
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch
23. Schedule B—Respondents:
(A) Delete this schedule and insert in lieu thereof the
following—
SCHEDULE B—RESPONDENTS
Sheraton-Perth Hotel
Travelodge Hotel
Osborne Park Motor Hotel
Malthouse Tavern
John Barleycorn Motor Hotel
Eden Hill Hotel
Belmont Hotel
Thornlie Hotel
Lynwood Arms Motor Hotel
Forrestfield Tavern
Manning Motor Hotel
Booragoon Motor Hotel
Hamilton Motor Hotel
Hilton Tavern
Coolbellup Motor Hotel
Phoenix Motor Hotel
Kwinana Hotel
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Greenwood Forest Hotel
High Wycombe Hotel
Pier Hotel
Merredin Oasis Hotel
Wintersun Hotel-Motel
Paraburdoo Hotel
Tom Price Motor Hotel
Mermaid Hotel
Potshot Inn
Hedland Motor Hotel
Continental Motor Hotel
Spinifex Hotel
Wyndham Town Hotel
Western Australian Hotels and Hospitality Association Incorporated (Union of Employers)
(B) Immediately following this schedule insert a new
Schedule C—Letter to Employees as follows—
SCHEDULE C—LETTER TO EMPLOYEES
[EMPLOYER LETTERHEAD]
‘WITHOUT PREJUDICE’
(date)
(Employee Name)
(Employee Address)
Dear (Employee Name)
Your terms and conditions of employment are governed by
the (insert award name) (“the Award”).
The Award has recently been amended by the Western Australian Industrial Relations Commission to provide a new
classification structure and wage rates and to increase the
loadings payable to casual employees. There is a phase-in
period for the wage increases and the casual loadings. A
number of other changes have also been made to the Award.
The Award provides that the new classification structure and
wage rates be implemented in the following steps—
Step 1
An immediate translation of all employees into pre-determined levels in the new classification structure with
effect from 21 February 2001.
Step 2
As soon as practicable but by no later than 31 March
2001, the employer must notify each employee, in writing, of the classification of work the employee is required
by the employer to perform. The employer must then
ensure each employee is properly classified and paid in
accordance with the new classification structure effective from the first pay period commencing after 1 July
2001.
Our review of your duties has been completed and
you are advised that effective from the first pay period commencing after 1 July 2001 your new
classification is that of … … ….
For your assistance, a copy of the definitions from
the Award relevant to your work is attached.
If you dispute the correctness or fairness of the above
classification the Award requires that you shall firstly
notify the employer, in writing, of your views. The employer and the employee are then required to meet and
make reasonable efforts to resolve any dispute. You may
be represented by the Union in these discussions. The
Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch (“the LHMU”) may
be contacted on telephone 9388 5400 or 1800 199 890
(for country callers).
If the dispute is not resolved by those discussions either
party may then seek to have the matter dealt with in accordance with the disputes settling procedure in the
Award. If you require any further information regarding
these matters, you may contact …(insert employer contact name and telephone) or the Union.
Yours faithfully
Manager
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MOTEL, HOSTEL, SERVICE FLATS AND
BOARDING HOUSE WORKERS’ AWARD 1976.
No. 29 of 1974.
2001 WAIRC 02145
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS WORKERS,
WESTERN AUSTRALIAN BRANCH,
APPLICANT
v.
TOORAK LODGE AND OTHERS,
RESPONDENTS
CORAM
COMMISSION IN COURT SESSION
CHIEF COMMISSIONER W S
COLEMAN
SENIOR COMMISSIONER G L
FIELDING
COMMISSIONER A R BEECH
DELIVERED
WEDNESDAY, 21 FEBRUARY 2001
FILE NO/S
APPLICATION 379 OF 1995 and 580
OF 1994
CITATION NO. 2001 WAIRC 02145
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Award varied
Mr D. Kelly on behalf of the applicant.
Mr G. Blyth (as agent) on behalf of those
persons for whom he has filed warrants
to appear.

_______________________________________________________________________________

Order.
HAVING HEARD Mr D. Kelly on behalf of the applicant and
Mr G. Blyth (as agent) on behalf of those persons for whom
he has filed warrants to appear, the Commission in Court Session, pursuant to the powers conferred on it under the
Industrial Relations Act 1979, and by consent, hereby orders—
THAT the Motel, Hostel, Service Flats and Boarding
House Employee’s Award, 1976 be varied in accordance
with the following schedule and that such variation shall
have effect from the 21st day of February 2001.
(Sgd.) W.S. COLEMAN,
[L.S.]
Commission In Court Session.

Schedule.
1. Clause 2.—Arrangement: Delete this clause and insert in
lieu thereof the following—
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
10A.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.

2.—ARRANGEMENT
Title
Arrangement
Area
Scope
Term
Definitions
Contract of Service
Hours
Additional Rates for Ordinary Hours
Overtime
Translation of Casual Employees
Casual Employees
Part-Time Employees
Meal Breaks
Meal Money
Sick Leave
Bereavement Leave
Holidays
Annual Leave
Long Service Leave
Payment of Wages
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20A.
21.
21A.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.
39.
40.
41.
42.
43.
44.
45.
46.
47.
48.
49.
50.
51.
52.

Translation of Full-Time and Part-Time Employees
Wages
Minimum Wage—Adult Males & Females
Junior Employees
Apprentices
Option for Annualised Salary
Higher Duties
Uniforms and Laundering
Protective Clothing
Employee Equipment
No Reduction
Board and/or Lodging
Travelling Facilities
Record
Roster
Change and Rest Rooms
First Aid Kit
Posting of Award and Union Notices
Superannuation
Over-Award Payments
Under-Rate Employees
Breakdowns
Prohibition of Contracting Out of Award
Location Allowance
Parental Leave
National Training Wage
Enterprise Flexibility
Changes with Significant Effect and Redundancy
Right of Entry
Redundancy
Anti-Discrimination
No Extra Claims
Further Claims
Union Delegates and Meetings
Appendix—Resolution of Disputes Requirement
Schedule A—Named Union Party
Schedule B—Respondents
Schedule C—Letter to Employees
Appendix—S.49B—Inspection Of Records Requirements
2. Clause 2A.—State Wage Principles—September 1989:
Delete this clause.
3. Clause 6.—Definitions: Delete this clause and insert in
lieu thereof the following—
6.—DEFINITIONS
Food and beverage
(1) Food and beverage attendant grade 1 means an employee who is engaged in any of the following—
(a) picking up glasses;
(b) emptying ashtrays;
(c) general assistance to food and beverage attendants
of a higher grade not including service to customers;
(d) removing food plates;
(e) setting and/or wiping down tables;
(f) cleaning and tidying of associated areas.
(2) Food and beverage attendant grade 2 means an employee who has not achieved the appropriate level of training
and who is engaged in any of the following—
(a) supplying, dispensing or mixing of liquor including
the sale of liquor from the bottle department;
(b) assisting in the cellar or bottle department;
(c) undertaking general waiting duties of both food and/
or beverage including cleaning of tables;
(d) receipt of monies;
(e) attending a snack bar;
(f) engaged on delivery duties.
(3) Food and beverage attendant grade 3 means an employee who has the appropriate level of training and is engaged
in any of the following—
(a) supplying, dispensing or mixing of liquor including
the sale of liquor from the bottle department;
(b) assisting in the cellar or bottle department, where
duties could include working up to four hours per
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day (averaged over the relevant work cycle) in the
cellar without supervision;
(c) undertaking general waiting duties of both food and
liquor including cleaning of tables;
(d) receipt and dispensing of monies;
(e) engaged on delivery duties; or
(f) in addition to the tasks performed by a food and beverage attendant grade 2 the employee is also involved
in—
(i) the operation of a mechanical lifting device;
or
(ii) attending a wagering (e.g. TAB) terminal, electronic gaming terminal or similar terminal.
(g) and/or means an employee who is engaged in any of
the following—
(i) full control of a cellar or liquor store (including the receipt, delivery and recording of goods
within such an area);
(ii) mixing a range of sophisticated drinks;
(iii) supervising food and beverage attendants of
a lower grade;
(iv) taking reservations, greeting and seating
guests;
(v) training food and beverage attendants of a
lower grade.
(4) Food and beverage attendant (tradesperson) grade 4
means an employee who has completed an apprenticeship in
waiting or who has passed the appropriate trade test and as
such carries out specialised skilled duties in a fine dining room
or restaurant.
(5) Food and beverage supervisor means an employee who
has the appropriate level of training including a supervisory
course and who has the responsibility for supervision, training and co-ordination of food and beverage staff, or stock
control for a bar or series of bars.
(6) Liquor service employee means a person employed to
sell or dispense liquor in bars and/or bottle departments or
shops and includes a cellar employee.
Kitchen
(7) Kitchen attendant grade 1 means an employee engaged
in any of the following—
(a) general cleaning duties within a kitchen or food
preparation area and scullery, including the cleaning of cooking and general utensils used in a kitchen
and restaurant;
(b) assisting employees who are cooking;
(c) assembly and preparation of ingredients for cooking; or
(d) general pantry duties.
(8) Kitchen attendant grade 2 means an employee who
has the appropriate level of training, and who is engaged in
specialised non-cooking duties in a kitchen or food preparation area, or supervision of kitchen attendants.
(9) Kitchen attendant grade 3 means an employee who
has the appropriate level of training including a supervisory
course, and has the responsibility for the supervision, training and co-ordination of kitchen attendants of a lower grade.
(10) Cook grade 1 means an employee who carries out cooking of breakfasts and snacks, baking, pastry cooking or
butchering.
(11) Cook grade 2 means an employee who has the appropriate level of training and who performs cooking duties
including baking, pastry cooking or butchering.
(12) Cook (tradesperson) grade 3 means a “commi chef”
or equivalent who has completed an apprenticeship or has
passed the appropriate trade test, and who is engaged in cooking, baking, pastry cooking or butchering duties.
(13) Cook (tradesperson) grade 4 means a “demi chef” or
equivalent who has completed an apprenticeship or has passed
the appropriate trade test and who is engaged to perform general or specialised cooking, butchering, baking or pastry
cooking duties and/or supervises and trains other cooks and
kitchen employees.
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(14) Cook (tradesperson) grade 5 means a “chef de partie”
or equivalent who has completed an apprenticeship or has
passed the appropriate trade test in cooking, butchering, baking or pastry cooking and has completed additional appropriate
training who performs any of the following—
(a) general and specialised duties including supervision
or training of other kitchen staff;
(b) ordering and stock control; or
(c) solely responsible for other cooks and other kitchen
employees in a single kitchen establishment.
Guest service
(15) Guest service grade 1 means an employee who performs any of the following—
(a) laundry and/or linen duties which may include minor repairs to linen or clothing such as buttons, zips,
seams, and working with flat materials;
(b) the collection and delivery of guests personal dry
cleaning and laundry, linen and associated materials
to and from accommodation areas;
(c) performs general cleaning duties; or
(d) parking guest cars.
(16) Guest service grade 2 means an employee who has
not achieved the appropriate level of training and who is engaged in any of the following—
(a) servicing accommodation areas and cleaning thereof;
(b) receiving and assisting guests at the entrance to the
establishment;
(c) driving a passenger vehicle or courtesy bus;
(d) transferring guests baggage to and from rooms;
(e) assisting in the dry cleaning process;
(f) cleaning duties using specialised equipment and
chemicals; or
(g) providing butler services such as food, beverage and
personalised guest service.
(17) Guest service grade 3 means an employee who has
the appropriate level of training and who is engaged in any of
the following—
(a) supervising guest service employees of a lower grade;
(b) providing butler services such as food, beverage and
personalised guest service;
(c) major repair of linen and/or clothing including basic tailoring and major alterations and refitting; or
(d) dry cleaning.
(18) Guest service grade 4 means an employee who has
completed an apprenticeship or who has passed the appropriate trade test or otherwise has the appropriate level of training
to perform the work of a tradesperson in dry cleaning, tailoring or as a butler.
(19) Guest service supervisor means an employee with the
appropriate level of training including a supervisory course,
who supervises, trains and co-ordinates the work of employees engaged in a housekeeping department.
Security
(20) Doorperson/security officer grade 1 means a person
who assists in maintenance of dress standards and good order
at an establishment.
(21) Timekeeper/security officer grade 2 means a person
who is responsible for timekeeping of staff, for the security of
keys, for the checking in and out of delivery vehicles and/or
for the supervision of doorperson/security officer grade 1 personnel.
Store and other activities
(22) Storeperson grade 1 means an employee who receives
and stores general and perishable goods and cleans the store
area.
(23) Storeperson grade 2 means an employee who, in
addition to the duties for a storeperson grade 1, may also operate mechanical lifting equipment such as a fork-lift and/or
who may perform duties of more complex nature.
(24) Storeperson grade 3 means an employee who has the
appropriate level of training and who—
(a) implements quality control techniques and procedures; and
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(b) understands and is responsible for a stores/warehouse
area or a large section of such an area; and
(c) has a highly developed level of interpersonal and
communications skills; and
(d) is able to supervise and provide direction and guidance to other employees including the ability to assist
in the provision of on-the-job training and induction; and
(e) exercises discretion within the scope of this grade;
and
(f) may exercise skills attained through the successful
completion of an appropriate warehousing certificate; and
(g) may perform indicative tasks at this level such as—
(i) liaising with management, suppliers and customers with respect to stores operations;
(ii) detailing and co-ordinating activities of other
storepersons and acting in a leading hand capacity for in excess of ten storepersons;
(h) maintaining control registers including inventory
control and being responsible for preparation and
reconciliation of regular reports or stock movements,
dispatches, etc;
(i) supervises the receipt and delivery of goods, records,
outgoing goods, responsible for the contents of a
store.
(25) Handyperson means a person who is not a tradesperson
and whose duties include the performance of routine repair
work and maintenance in and about the employer’s premises.
(26) Fork-lift driver means an employee who has a recognised fork-lift licence and who is engaged solely on the basis
of driving a fork-lift vehicle. For those employees who operate a fork-lift as only part of their duties, either food and
beverage grade 3 or storeperson grade 2 are applicable.
(27) Appropriate level of training means—
(a) completion of a training course and the employee
qualifying for an appropriate certificate relevant to
the employee’s particular classification; or
(b) that the employee’s skills have been assessed to be
at least the equivalent of those attained through the
suitable course described in paragraph (a) of this subclause assessment to be undertaken by a qualified
skills assessor.
(28) Introductory level means the level of an employee
who enters the industry and who has not demonstrated the
competency requirements of level 1. Such an employee will
remain at this level for up to three months while the appropriate training for level 1 is undertaken and assessment made to
move from the introductory level to level 1. At the end of
three months from entry, an employee will move to level 1
other than where agreement has been reached and recorded
between the employee and the employer that further training
of up to three months is required for the employee to achieve
competence for movement to level 1.
(29) Spread of Shift means the time which elapses from
the employee’s actual starting time to the employee’s actual
finishing time on each work period.
(30) Non-working Day means any day upon which a
part-time employee, pursuant to the terms of the contract of
employment, is not available to the employer for the purposes
of rostering the ordinary hours of work.
(31) Rostered Day Off means any day (other than a
“Non-working Day” as defined) upon which an employee is
not rostered to work any ordinary hours of work: provided
that an employee’s rostered day off shall be a period of
twenty-four hours commencing from the completion of an
ordinary-hours work period.
4. Clause 7.—Contract of Service: Delete this clause and
insert in lieu thereof the following—
7.—CONTRACT OF SERVICE
(1) Subject to sub-clauses (7) and (8) of this clause, an employer must not terminate an employee’s employment unless:
(a) the employee has been given the required period of
notice (see sub-clauses (2) and (3) of this clause); or
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(b) the employee has been paid the required amount of
compensation instead of notice (see sub-clauses (4)
and (5) of this clause); or
(c) the employee is guilty of serious misconduct, that
is, misconduct of such a nature that it would be unreasonable to require the employer to continue the
employment of the employee concerned during the
required period of notice (see sub-clause (6) of this
clause).
(2) The required period of notice is to be worked out as
follows:
(a) first work out the period of notice using the table at
the end of this sub-clause; and
(b) then increase the period of notice by 1 week if the
employee—
(i) is over 45 years old; and
(ii) has completed at least 2 years of continuous
service with the employer.
Employee’s period of continuous
Period of notice
service with the employer
Not more than 1 year
At least 1 week
More than 1 year but not more
than 3 years
At least 2 weeks
More than 3 years but not more
than 5 years
At least 3 weeks
More than 5 years
At least 4 weeks
(3) For the purposes of sub-clause (2), the regulations made
under the Workplace Relations Act 1996 (Cth) apply and prescribe events or other matters that must be disregarded, or
must in prescribed circumstances be disregarded, in ascertaining a period of continuous service.
(4) The required amount of compensation instead of notice
must equal or exceed the total of all amounts that, if the employee’s employment had continued until the end of the
required period of notice, the employer would have become
liable to pay to the employee because of the employment continuing during that period.
(5) That total must be worked out on the basis of—
(a) the employee’s ordinary hours of work (even if they
are not standard hours); and
(b) the amounts ordinarily payable to the employee in
respect of those hours, including (for example) allowances, loading and penalties; and
(c) any other amounts payable under the employee’s
contract of employment.
(6) Without limiting the generality of the reference to serious misconduct in paragraph (c) of sub-clause (1) of this
clause, the regulations made under the Workplace Relations
Act 1996 (Cth) apply and may identify—
(a) particular conduct; or
(b) conduct in particular circumstances;
that falls within that reference.
(7) Terminations of employment occurring in circumstances
specified in the regulations made under the Workplace Relations Act 1996 (Cth) that relate to the succession, assignment
or transmission of the business of the employer concerned
apply and are excluded from the operation of this clause.
(8) The period of notice in this clause does not apply to
casual employees, employees on probation, apprentices or
employees engaged for a specified period of time or for a specific task or tasks.
(9) The notice of termination to be given by an employee is—
Employee’s Period of continuous
Period of Notice
service with the employer
In the first year
At least 1 day
In the second year
At least 1 week
In the third and succeeding years
At least 2 weeks
Provided that the employer and the employee may agree to
accept shorter notice periods, or payment or forfeiture, as the
case may be, in lieu of the above.
(10) If the employee fails to give the required notice or work
for the notice period, the employee forfeits ordinary wages
otherwise payable for that period of notice.
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(11) Notwithstanding the provisions of this clause, an employer may dismiss an employee for misconduct, in which
case, the employee shall be paid all wages due up to the time
of dismissal.
(12) It shall be a term of employment that the employer
may direct an employee to carry out such duties as are within
the limits of the employee’s skill, competence and training.
(13) Upon commencement of employment an employee may
be subject to a probationary period of up to 3 months. The
probationary period is to enable the employer and the employee to assess each other for suitability for ongoing
employment.
(14) At any time prior to the expiry of the initial probationary period the employer and the employee may agree, in
writing, for the probationary period to be extended for up to a
further 3 months provided that extension is reasonable having
regard to the nature and circumstances of the employment.
(15) At any time prior to the expiry of the probationary period (including any extended period) the employer or the
employee may terminate the employment by giving not less
than 1 day’s notice or by the payment or forfeiture (as the
case requires) of 1 day’s pay in lieu of such notice.
5. Clause 8.—Hours: Delete sub-clause (3) of this clause
and insert in lieu thereof the following—
(3) (a) The roster for each employee shall provide for a minimum of 10 consecutive hours break between the finish of
ordinary hours on one shift and the commencement of ordinary hours on the following shift.
(b) A break of less than 10 but not less than 8 consecutive
hours may apply in the case of a change in shift at the employee’s request or a changeover of the roster or by agreement
(recorded and signed by both parties on the time and wages
record on each occasion) between the employer and employee.
6. Clause 10.—Overtime: Immediately following this clause
insert the following new Clause 10A.—Translation of Casual
Employees—
10A.—TRANSLATION OF CASUAL EMPLOYEES
(1) This clause sets out the procedure to be followed to translate casual employees from the classification and wages
structure in this award prior to 21 February 2001 to a new
classification and wages structure that will have effect on the
first pay period commencing on or after 1 July 2001.
(2) This clause is intended to minimise the potential for disputes between an employer and an employee on the translation
and implementation of the new classification and wage structure. The clause does not diminish the employer’s obligation
to properly classify and pay an employee in accordance with
the new classification and wage structure from 1 July 2001
and an employer and an employee cannot contract out of the
provision of this award.
(3) From 21 February 2001 an employee previously classified in a classification of work shown in Column A of the
Table in sub-clause (4) below shall be reclassified to the classification shown immediately opposite in Column B. Provided
that an employee previously classified Bar Attendant 2 shall
be reclassified to Food and Beverage 3 where that employee’s
duties include the mixing of a range of sophisticated drinks or
duties as defined in sub-clause (3) of Clause 6.—Definitions
of this award.
(4) Despite the provisions of sub-clause (3) of Clause 11.—
Casual Employees of this award, from 21 February 2001 to 1
July 2001 a casual employee shall be paid only the following
hourly base rate of pay for any work performed—
Classification
Column A

N/A
Cleaner
Gardener
General Hand
Laundress
Lift Attd
Kitchen Hand
Yardman

Column B

Introductory
Guest Service Grade 1
Gardener
General Hand
Guest Service Grade 1
Guest Service Grade 1
Kitchen Attendant Grade 1
Yardman

Minimum
Hourly
Base Rate
21 Feb 2001

10.54
10.85
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Minimum
Hourly
Base Rate
21 Feb 2001

Classification
Column A

Housemaid
Comm’aire
Hall Porter
Night Porter
Waiter
Steward
Snack Bar
Storeman
B’fast Cook
Bar Attd
Cashier
Butcher
Security Off
Cook Alone
Timekeeper
Cellarman
Head Waiter
Head Steward
Hostess
Maintenance
Housekeeper/
Supervisor
Qual Cook
Butcher
(Tradesperson)
Chef
—

Column B

Guest Service Grade 2
Guest Service Grade 2
Guest Service Grade 2
Night Porter
Food & Beverage Attendant
Grade 2
Food & Beverage Attendant
Grade 2
Food & Beverage Attendant
Grade 2
Storeperson Grade 1
Cook Grade 1
Food & Beverage Attendant
Grade 2
Food & Beverage Attendant
Grade 2
Cook Grade 1
Security Officer Grade 1
Cook Grade 2
Timekeeper/Security Officer
Grade 2
Food & Beverage Attendant
Grade 3
Food & Beverage Attendant
Grade 3
Food & Beverage Attendant
Grade 3
Food & Beverage Attendant
Grade 3
Handyperson
Guest Service Grade 3

10.98
Level 2

Level 3

11.27

Level 6

Cook Grade 3
Tradesperson
Butcher
Cook Grade 4
Cook Grade 5

11.86
12.62
12.70

Base $ per Hour
Classification
Introductory

1.7.01
10.54

1.1.02
10.54

1.7.02
10.54

Level 4

Level 5

[All rates are effective from the beginning of the first pay
period commencing on or after the date shown.)
(5) Despite the provisions of sub-clause (4) of this clause,
the provisions of Clause 29.—No Reductions of the award
apply.
(6) As soon as practicable but by no later than 31 March
2001 unless otherwise agreed between the Union and the
employer, the employer shall notify each employee, in writing in the form specified in Schedule C—Letter to Employees
of the classification of work the employee is required by the
employer to perform.
(7) If an employee disputes the correctness or fairness of
the classification nominated by the employer, the employee
shall notify the employer, in writing, of the employee’s view.
The employer and the employee shall then meet and make
reasonable efforts to resolve any dispute.
(8) Where the dispute is not resolved by discussions between the employer and the employee, either party may then
seek to have the matter dealt with in accordance with the disputes settling procedure.
(9) Nothing in this clause shall be read so as to exclude the
Union from representing its members.
(10) To avoid doubt, an employee shall be paid in accordance with the provision of sub-clause (11) of this clause from
1 July 2001 regardless of whether or not any dispute has been
resolved.
(11) Despite the provisions of sub-clause (3) of Clause 11.—
Casual Employees of this award, from 1 July 2001 to 1 July
2003 a casual employee shall be paid only the following hourly
base rate of pay for any work performed—
Level

Level 1

1.1.03
10.54

1.7.03
10.54
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Base $ per Hour
Food & Beverage
Attendant Grade 1
Kitchen Attendant Grade1
Guest Services Grade 1
Gardener
General Hand
Yardman
10.88 10.91 10.94 10.96
Food & Beverage
Attendant Grade 2
Cook Grade 1
Kitchen Attendant
Grade 2
Night Porter
Storeperson Grade 1
Doorperson/Security
Officer Grade 1
Guest Services Grade 2 11.11 11.24 11.37 11.50
Food & Beverage
Attendant Grade 3
Cook Grade 2
Kitchen Attendant Grade 3
Guest Services Grade 3
Storeperson Grade 2
Timekeeper/Security Officer Grade 2
Handyperson
Forklift Driver
11.44 11.61 11.78 11.95
Cook Grade 3
Storeperson Grade 3
Food & Beverage
Attendant Grade 4
(Tradesperson)
Guest Service Grade 4 12.08 12.30 12.52 12.74
Cook Grade 4
Food & Beverage
Supervisor
Guest Services
Supervisor
12.90 13.18 13.46 13.74
Cook Grade 5
13.07 13.44 13.81 14.18

10.98

11.64

12.12

12.95

14.05
14.55

[All rates are effective from the beginning of the first pay
period commencing on or after the date shown.]
7. Delete the existing Clause 11.—Casual Employees and
insert in lieu thereof the following—
11.—CASUAL EMPLOYEES
(1) A casual employee shall mean an employee engaged and
paid as such and whose employment may be terminated by
either the employer or the employee giving not less than 1
hours notice or the payment or forfeiture, as the case requires,
of 1 hours pay.
(2) A casual employee shall not be engaged for less than 2
consecutive hours each shift.
(3) A casual employee shall be paid only an hourly base
rate of pay that is an amount not less than 1/76th of the fortnightly rate prescribed in Clause 21.—Wages for the relevant
classification for any work performed.
(4) In addition to the hourly base rate of pay prescribed in
sub-clause (3) of this clause, a casual employee shall also be
paid the following loading—
DAY

Monday to
Friday
Saturday &
Sunday
Public Holiday

% PENALTY RATE
1.1.02
1.7.02
1.1.03

21.2.01

1.7.01

1.7.03

25

25

25

25

25

25

25
100

30
105

35
110

40
115

45
120

50
125

[All penalty rates are effective from the beginning of the
first pay period commencing on or after the date shown.)
(5) Where a shift commences on one day and ceases on
the following day, for each hour worked on that shift the employee shall be paid at the rate applying to the day on which
that hour of work is actually performed.
8. Clause 13.—Meal Breaks: Immediately following subclause (2) of this clause insert new sub-clauses (3) and (4) as
follows—
(3) Where an employee is required to work 6 or more
consecutive hours in a shift the employee shall also be
entitled to one (1) only paid break of 10 minutes at a
time agreed between the employer and the employee
provided that the employer shall not require that the
break be taken in the first or last hour of any work
period and the employee shall not work more than 6
hours before either the paid or unpaid break is taken.
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(4) Nothing in sub-clause (3) shall affect an employee’s
entitlement to a paid break where such was afforded
to an employee under circumstances more favourable prior to the inclusion of that sub-clause on 21
February 2001.
9. Clause 18.— Annual Leave: Delete sub-clause (1) of this
clause and insert in lieu thereof the following—
(1) (a) An employee is entitled to 4 consecutive weeks paid
annual leave after each 12 months continuous service with the same employer. Annual leave accrues
pro rata on a weekly basis.
(b) An employee and the employer shall attempt to reach
agreement on the taking of annual leave provided
that where no agreement is reached the employer
may direct the employee to take annual leave, at a
time suitable to the employer, where such leave has
not been taken 12 months after the completion of
the service year in which it accrued.
(c) Where an employer directs an employee to take annual leave in accordance with paragraph (b) of this
sub-clause the employer shall give the employee at
least four (4) weeks’ notice.
(d) Where pursuant to paragraph (3) of subclause (2) of
the Long Service Leave provisions published in 64,
Western Australian Industrial Gazette, at pages 1-4,
the period of continuous service which an employee
has had with the transmittor (including any such service with any prior transmittor) is deemed to be service
of the employee with the transmittee then that period of continuous service shall be deemed to be
service with the transmittee for the purposes of this
sub-clause.
10. Clause 20.—Payment of Wages: Immediately following this clause insert a new Clause 20A.—Translation of
Full-Time and Part-Time Employees as follows—
20A.—TRANSLATION OF FULL-TIME AND
PART-TIME EMPLOYEES
(1) This clause sets out the procedure to be followed to translate full-time and part-time employees from the classification
and wages in this award prior to 21 February 2001 to the new
classification and wages structure that will have effect from 1
July 2001.
(2) This clause is intended to minimize the potential for disputes between an employer and an employee on the translation
and implementation of the new classification and wage structure. The clause does not diminish the employer’s obligation
to properly classify and pay an employee in accordance with
the new classification and wage structure from 1 July 2001
and an employer and an employee cannot contract out of the
provision of this award.
(3) From 21 February 2001 an employee previously classified in a classification of work shown in Column A of the
Table in sub-clause (4) below shall be reclassified to the classification shown immediately opposite in Column B. Provided
that an employee previously classified Bar Attendant 2 shall
be reclassified to Food and Beverage 3 where that employee’s
duties include the mixing of a range of sophisticated drinks or
duties as defined in Clause (6)(3).
(4) Despite the provisions of clause 21.—Wages of this
award, from 21 February 2001 to 1 July 2001 a full-time employee (pro rata for a part-time employee) shall be paid not
less than—
Classification
Column A

N/A
Cleaner
Gardener
General Hand
Laundress
Lift Attd
Kitchen Hand
Yardman
Housemaid
Comm’aire
Hall Porter

Column B

Introductory
Guest Service Grade 1
Gardener
General Hand
Guest Service Grade 1
Guest Service Grade 1
Kitchen Attendant Grade 1
Yardman
Guest Service Grade 2
Guest Service Grade 2
Guest Service Grade 2

$ per
Fortnight
21 Feb 01

800.80
828.00

Classification
Column A

Night Porter
Waiter
Steward
Snack Bar
Storeman
B’fast Cook
Bar Attd
Cashier
Butcher
Security Off
Cook Alone
Timekeeper
Cellarman
Head Waiter
Head Steward
Hostess

$ per
Fortnight
21 Feb 01

Column B

Night Porter
Food & Beverage Attendant
Grade 2
Food & Beverage Attendant
Grade 2
Food & Beverage Attendant
Grade 2
Storeperson Grade 1
Cook Grade 1
Food & Beverage Attendant
Grade 2
Food & Beverage Attendant
Grade 2
Cook Grade 1
Security Officer Grade 1
Cook Grade 2
Timekeeper/Security Officer
Grade 2
Food & Beverage Attendant
Grade 3
Food & Beverage Attendant
Grade 3
Food & Beverage Attendant
Grade 3
Food & Beverage Attendant
Grade 3
Handyperson
Guest Service Grade 3

875.00

Maintenance
Housekeeper/
Supervisor
Qual Cook
Cook Grade 3
925.00
Butcher
Tradesperson
(Qual)
Butcher
Chef
Cook Grade 4
985.00
—
Cook Grade 5
1040.00
[All rates are effective from the beginning of the first pay
period commencing on or after the date shown.]
(5) Despite the provisions of sub-clause (4) of this clause,
the provisions of Clause 29.—No Reductions of this award
apply.
(6) As soon as practicable but by no later than 31 March
2001 unless otherwise agreed between the Union and the
employer, the employer shall notify each employee, in writing in the form specified in Schedule C—Letter to Employees,
of the classification of work the employee is required by the
employer to perform.
(7) If an employee disputes the correctness or fairness of
the classification nominated by the employer, the employee
shall firstly notify the employer, in writing, of the employee’s
view. The employer and the employee shall then meet and
make reasonable efforts to resolve any dispute.
(8) Where the dispute is not resolved by discussions between the employer and the employee, either party may then
seek to have the matter dealt with in accordance with the disputes settling procedure.
(9) Nothing in this clause shall be read so as to exclude the
Union from representing its members.
(10) To avoid doubt, an employee shall be paid in accordance with the provision of Clause 21.—Wages of this award
from 1 July 2001 regardless of whether or not any dispute has
been resolved.
11. Clause 21.—Wages: Delete this clause and insert in lieu
thereof the following—
21.—WAGES
(1) The following shall be the minimum fortnightly rates of
wage payable to full-time employees covered by this award—
Level
Level 1

847.50
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Classification
Introductory
Food & Beverage Attendant Grade 1
Kitchen Attendant Grade1
Guest Services Grade 1
Gardener
General Hand
Yardman

Base $ per Hour
1.7.01 1.1.02 1.7.02
800.80 800.80 800.80

830.00 832.00 834.20
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Base $ per Hour

Level 2

Level 3

Level 4

Level 5

Level 6

Food & Beverage Attendant Grade 2
Cook Grade 1
Kitchen Attendant Grade 2
Night Porter
Storeperson Grade 1
Doorperson/Security Officer Grade 1
Guest Services Grade 2
Food & Beverage Attendant Grade 3
Cook Grade 2
Kitchen Attendant Grade 3
Guest Services Grade 3
Storeperson Grade 2
Timekeeper/Security Officer Grade 2
Handyperson
Forklift Driver
Cook Grade 3
Storeperson Grade 3
Food & Beverage Attendant Grade 4
(Tradesperson)
Guest Service Grade 4
Cook Grade 4
Food & Beverage Supervisor
Guest Services Supervisor

1010.00 1035.00 1067.80

Cook Grade 5

1060.00 1080.00 1105.60

860.00 872.50 884.40

890.00 905.00 921.00

945.00 965.00 984.40

[All rates are effective from the beginning of the first pay
period commencing on or after the date shown.]
(2) Arbitrated Safety Net Adjustments
The rates of pay in this award include arbitrated safety net
adjustments available since December 1993, under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against
any equivalent amount in the rate of pay received by employees since 1 November 1991 above the rate prescribed in the
Award, except where such absorption is contrary to the terms
of an industrial agreement.
Increases in rates of pay otherwise made under the State
Wage Case Principles, excepting those resulting from enterprise agreements, are not to be used to offset arbitrated safety
net adjustments.
12. Clause 21A.—Minimum Wage—Adult Males & Females: Delete paragraph (a) of sub-clause (6) of this clause
and insert in lieu thereof the following—
(a) An apprentice, twenty one years of age or over, shall
not be paid less than the minimum weekly rate of
pay for an employee 21 years of age or more as prescribed by the Minimum Weekly Pay Order
(provided the exclusion therein for apprentices shall
not apply) made pursuant to the Minimum Conditions of Employment Act, 1993, as his ordinary rate
of pay in respect of the ordinary hours of work prescribed by this award.
13. Clause 24.—Bar Work: Delete this clause and insert a
new Clause 24.—Option for Annualised Salary as follows—
24.—OPTION FOR ANNUALISED SALARY
(1) As an alternative to being paid by the week according to
Clause 21.—Wages of this award, by agreement between the
employer and the employee an employee can be paid at a rate
equivalent to an annual salary of at least 25 per cent or more
above the rate prescribed in Clause 21.—Wages times 26 for
the work being performed.
(2) In such cases, there is no requirement under Clause 9.—
Additional Rates for Ordinary Hours, Clause 10.—Overtime
and Clause 17.—Holidays, to pay penalty rates and overtime
in addition to the weekly award wage, provided that the salary paid over a year was sufficient to cover what the employee
would have been entitled to if all award overtime and penalty
rate payment obligations had been complied with.
(3) Provided further in the event of termination of employment prior to completion of a year the salary paid
during such period of employment will be sufficient to
cover what the employee would have been entitled to if
all award overtime and penalty rate payment obligations
had been complied with.
(4) An employee being paid according to this clause will be
entitled to a minimum of eight days off per four week cycle.
If such an employee is required to work on a public holiday,
they are entitled to a day off in lieu or a day added to their
annual leave entitlement.

815

(5) Where payment in accordance with this clause is adopted,
the employer shall keep a daily record of the hours worked by
an employee which shall show the date and start and finish
times of the employee for the day. The record shall be countersigned weekly by the employee and shall be kept at the
place of employment for a period of at least six years.
(6) This clause does not apply to casual employees.
14. Clause 25.—Higher Duties: Delete this clause and insert in lieu thereof the following—
25.—HIGHER DUTIES
(1) Any employee performing work for two or more hours
in any day on duties carrying a higher prescribed rate of wage
than that in which he is engaged, shall be paid the higher wage
for such day. If work is performed for less than two hours in
any day, he shall be paid the higher wage for the time so
worked.
(2) Any employee who is required to perform duties carrying a lower prescribed rate of wage, shall do so without any
loss of pay.
15. Clause 28.—Employee Equipment: Immediately following this clause insert the following new Clause 29.—No
Reduction as follows—
29.—NO REDUCTION
Despite the provisions of this award, an existing employee (including casuals) at 21 February 2001 who
continues to be employed with the same employer after
that date shall not be paid less than they would have been
paid for the same work under the provisions of the award
as it stood prior to that date.
16. Clause 33.—Roster: Delete this clause and insert in lieu
thereof the following—
33.—ROSTER
(1) A roster of the ordinary working hours shall be exhibited in each establishment in such place as it may be
conveniently and readily seen by each employee concerned.
(2) Such roster shall show—
(a) the name of each employee; and
(b) the hours to be worked by each employee each day.
(3) The roster shall be open for inspection to a duly accredited representative of the Union at such times as the “Record”
is so open for inspection.
(4) The roster shall be drawn up in such a manner as to
show the ordinary working hours of each employee (other
than a casual employee) for at least a week in advance of the
date of the roster, and may only be altered on account of the
sickness of any employee, or by mutual consent (recorded
and signed by both parties on the time and wages record) between the employee and the employer, or by the employer
giving at least three days’ notice of such alteration to the employee.
17. Clause 38.—Australian Traineeship System: Delete this
clause and insert in lieu thereof the following new Clause 39.—
Over-Award Payments as follows—
38.—OVER-AWARD PAYMENTS
(1) Any over award payments (however described) that were
payable to an employee (including casuals) under terms agreed
prior to 21 February 2001 may be set-off against any of the
additional amounts payable included by application 379 of
1995 and 580 of 1994 on and from that date under any of the
following clauses—
• Clause 10A
• Clause 11
• Clause 21B
• Clause 21
(2) To avoid doubt, this provision does not apply to any
obligations accruing in any period prior to 21 February
2001.
(3) This provision does not apply to any variations to the
award made after 21 February 2001.
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18. Clause 43.—Maternity Leave: Delete this clause and
insert in lieu thereof the following—
43.—PARENTAL LEAVE
(1) Parental leave shall include maternity leave, paternity
leave and adoption leave.
(1A) Eligibility for—
(a) Maternity Leave—
An employee who becomes pregnant shall,
upon production to her employer of a certificate from a duly certified medical practitioner
stating the presumed date of her confinement,
be entitled to maternity leave provided that
she has had not less than 12 months’ continuous service with that employer immediately
preceding the date upon which she proceeds
upon such leave.
(b) Paternity Leave
A male employee shall, upon production to
the employer of a certificate from a duly certified medical practitioner stating the
presumed date of confinement of the employee’s spouse or defacto spouse, be entitled to
paternity leave provided that the employee has
had not less than 12 months’ continuous service with that employer immediately preceding
the date upon which the employee proceeds
upon such leave.
(c) Adoption Leave
An employee with whom a child has been
placed with a view to adoption of the child by
the employee shall be entitled to adoption
leave provided that the employee has had not
less than 12 months’ continuous service with
that employer immediately preceding the date
upon which the employee proceeds upon such
leave and provided that the child—
(i) is not the natural child or step-child of
the employee or the employee’s spouse
or defacto spouse; and
(ii) is less than 5 years of age; and
(iii) has not lived continuously with the
employee for 6 months or longer.
For the purposes of this clause—
(iv) An employee shall include a part-time
employee but shall not include an employee engaged upon casual or
seasonal work.
(v) Maternity leave, paternity leave and
adoption leave shall mean unpaid maternity leave, paternity leave and
adoption leave.
(2) Period of Leave and Commencement of Leave—
(a) Subject to sub-clauses (3) and (6) hereof, the period
of parental leave shall be for an unbroken period of
up to 52 weeks and shall, in the case of maternity
leave, include a period of 6 weeks’ compulsory leave
to be taken immediately before the presumed date
of confinement and a period of 6 weeks’ compulsory leave to be taken immediately following
confinement unless in the case of the period before
the presumed date of confinement, a medical practitioner has certified the employee is fit to work.
(b) An employee shall, not less than 10 weeks prior to
the intended date of commencement of parental
leave, give notice in writing to the employer stating
the employee’s intention to take such leave.
(c) An employee shall give not less than 4 weeks’ notice in writing to the employer of the date upon which
the employee proposes to commence parental leave,
stating the period of leave to be taken.
(d) An employee shall not be in breach of this clause as
a consequence of failure to give the stipulated period of notice in accordance with paragraph (c) hereof

81 W.A.I.G.

if such failure is occasioned by the employee’s or
the employee’s spouse or defacto spouse’s confinement occurring earlier than the presumed date.
(e) An employee who has given notice of his or her intention to take parental leave or who is actually taking
parental leave is to notify the employer of particulars of any period of parental leave taken or to be
taken by the employee’s spouse or defacto spouse in
relation to the same child. Such notice is to be supported by a statutory declaration by the employee as
to the truth of the particulars notified.
(f) An employee is not entitled to take parental leave at
the same time as the employee’s spouse or defacto
spouse except in respect of 1 weeks parental leave—
(i) taken by the male parent immediately after the
birth of the child; or
(ii) taken by the employee and the employee’s
spouse or defacto spouse immediately after a
child has been placed with them with a view
to their adoption of the child.
(g) The entitlement to parental leave is reduced by any
period of parental leave taken by the employee’s
spouse or defacto spouse in relation to the same child
except for the period of 1 weeks leave referred to in
subparagraph (f).
(3) Transfer to a Safe Job in the case of Maternity
Leave—
(a) Where in the opinion of a duly qualified medical
practitioner, illness or risks arising out of the pregnancy or hazards connected with the work assigned
to the employee make it inadvisable for the employee
to continue at her present work, the employee shall,
if the employer deems it practicable, be transferred
to a safe job at the rate and on the conditions attaching to that job until the commencement of maternity
leave.
(b) If the transfer to a safe job is not practicable, the
employee may, or the employer may require the
employee to, take leave for such period as is certified necessary by a duly qualified medical
practitioner. Such leave shall be treated as maternity
leave for the purposes of sub-clauses (7), (8), (9)
and (10) hereof.
(4) Variation of Period of Parental Leave—
(a) Provided the addition does not extend the parental
leave beyond 52 weeks, the period may be lengthened once only, save with the agreement of the
employer, by the employee giving not less than 14
days’ notice in writing stating the period by which
the leave is to be lengthened.
(b) The period of leave may, with the consent of the
employer, be shortened by the employee giving not
less than 14 days’ notice in writing stating the period by which the leave is to be shortened.
(5) Cancellation of Parental Leave—
(a) Parental leave, applied for but not commenced, shall
be cancelled when the pregnancy of an employee
terminates other than by the birth of a living child.
(b) Where the pregnancy of an employee then on maternity leave, or that of an employee’s spouse or
defacto spouse terminates other than by the birth of
a living child, it shall be the right of the employee to
resume work at a time nominated by the employer
which shall not exceed 4 weeks from the date of
notice in writing by the employee to the employer
that the employee desires to resume work.
(6) Special Maternity Leave and Sick Leave—
(a) Where the pregnancy of an employee not then on
maternity leave terminates after 28 weeks other than
by the birth of a living child then—
(i) she shall be entitled to such period of unpaid leave (to be known as special
maternity leave) as a duly qualified medical practitioner certifies as necessary before
her return to work, or
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(ii) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a duly qualified medical
practitioner certifies as necessary before her
return to work.
(b) Where an employee not then on maternity leave suffers illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as special maternity leave) as a duly qualified medical
practitioner certifies as necessary before her return
to work, provided that the aggregate of paid sick
leave, special maternity leave and maternity leave
shall not exceed 52 weeks.
(c) For the purposes of sub-clauses (7), (8) and (9)
hereof, maternity leave shall include special maternity leave.
(d) An employee returning to work after the completion of a period of leave taken pursuant to this
sub-clause shall be entitled to the position which she
held immediately before proceeding on such leave
or, in the case of an employee who was transferred
to a safe job pursuant to sub-clause (3), to the position she held immediately before such transfer.
(e) Where such position no longer exists but there are
other positions available, for which the employee is
qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and wage to that of her
former position.
(7) Parental Leave and Other Leave Entitlements—
Provided the aggregate of leave including leave taken pursuant to sub-clauses (3) and (6) hereof does not exceed 52
weeks.
(a) An employee may, in lieu of or in conjunction with
parental leave, take any annual leave or long service leave or
any part thereof to which the employee is then entitled.
(b) Paid sick leave or other paid authorised absences (excluding annual leave or long service leave), shall not be
available to an employee during the employee’s absence on
parental leave.
(8) Effect of Parental Leave on Employment—
Notwithstanding any other provision to the contrary, absence on parental leave shall not break the continuity of service
of an employee but shall not be taken into account in calculating the period of service for any purpose of this Award.
(9) Termination of Employment—
(a) An employee on parental leave may terminate his or
her employment at any time during the period of
leave by notice given in accordance with this Award.
(b) An employer shall not terminate the employment of
an employee on the ground of her pregnancy or on
the ground of the employee’s absence on parental
leave, but otherwise the rights of an employer in relation to termination of employment are not hereby
affected.
(10) Return to Work after Parental Leave—
(a) An employee shall confirm his or her intention of
returning to work by notice in writing to the employer giving not less than 4 weeks prior to the
expiration of the employee’s period of parental leave.
(b) An employee, upon the expiration of the notice required by paragraph (a) hereof, shall be entitled to
the position which the employee held immediately
before proceeding on parental leave or, in the case
of an employee who was transferred to a safe job
pursuant to sub-clause (3), to the position which the
employee held immediately before such transfer.
Where such position no longer exists but there are
other positions available for which the employee is
qualified and the duties of which the employee is
capable of performing, the employee shall be entitled to a position as nearly comparable in status and
wage to that of the employee’s former position.
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(11) Replacement Employees—
(a) A replacement employee is an employee specifically
engaged as a result of an employee proceeding on
parental leave.
(b) Before an employer engages a replacement employee
under this sub-clause, the employer shall inform that
person of the temporary nature of the employment
and of the rights of the employee who is being replaced.
(c) Before an employer engages a person to replace an
employee temporarily promoted or transferred in
order to replace an employee exercising his or her
rights under this clause, the employer shall inform
that person of the temporary nature of the promotion or transfer and of the rights of the employee
who is being replaced.
(d) Provided that nothing in this sub-clause shall be construed as requiring an employer to engage a
replacement employee.
(e) A replacement employee shall not be entitled to any
of the rights conferred by this clause except where
his or her employment continues beyond the 12
months qualifying period.
19. Clause 44.—Trainees: Delete this clause and insert in
lieu thereof the following new clause 44.—National Training
Wage:
44.—NATIONAL TRAINING WAGE
The terms of the federal National Training Wage Award 2000
(as subsequently amended from time to time) apply to this
award provided the following clauses and Schedules are excluded—
• Clause 3.—Anti-discrimination
• Clause 4.—Parties Bound
• Clause 6.—Super-session
• Clause 7.—Period of Operation
• Schedule A
• Schedule B
20. Clause 45.—Enterprise Flexibility: Immediately following this clause insert the following new clauses—Clause
46.—Changes with Significant Effect and Redundancy, Clause
47.—Right of Entry, Clause 48.—Redundancy, Clause 49.—
Anti-Discrimination, Clause 50.—No Extra Claims, Clause
51.—Further Claims and Clause 52. Union Delegates and
Meetings as follows—
46.—CHANGES WITH SIGNIFICANT EFFECT AND
REDUNDANCY
(1) In this clause—
“employee” does not include a casual employee or an
apprentice or industrial trainee within the meaning of the
Industrial Training Act 1975 (WA);
“redundant” means being no longer required by an employer to continue doing a job because, for a reason that
is not a usual reason for change in the employer’s workforce, the employer has decided that the job will not be
done by any person.
(2) For the purposes of this clause, an action of an employer has a significant effect on an employee if —
(a) there is to be a major change in the —
(i) composition, operation or size of; or
(ii) skills required in,
the employer’s work-force that will affect the employee;
(b) there is to be elimination or reduction of —
(i) a job opportunity;
(ii) a promotion opportunity; or
(iii) job tenure,
for the employee;
(c) the hours of the employee’s work are to significantly
increase or decrease;
(d) the employee is to be required to be retrained;
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(e) the employee is to be required to transfer to another
job or work location; or
(f) the employee’s job is to be restructured.
(3) Where an employer has decided to —
(a) take action that is likely to have a significant effect
on an employee; or
(b) make an employee redundant,
the employee is entitled to be informed by the employer, as
soon as reasonably practicable after the decision has been
made, of the action or the redundancy, as the case may be, and
discuss with the employer the matters mentioned in sub-clause
(4) of this clause.
(4) The matters to be discussed are —
(a) the likely effects of the action or the redundancy in
respect of the employee; and
(b) measures that may be taken by the employee or the
employer to avoid or minimize a significant effect,
as the case requires.
(5) Nothing in this clause requires an employer, when providing information or holding a discussion under this clause
to disclose information that may seriously harm—
(a) the employer’s business undertaking; or
(b) the employer’s interest in the carrying on, or disposition, of the business undertaking.
(6) (a) An employee who has been informed that he or she
has been, or will be, made redundant is entitled to paid leave
of up to 8 hours for the purpose of being interviewed for further employment.
(b) The 8 hours need not be consecutive.
(c) An employee who claims to be entitled to paid leave
under paragraph (a) is to provide to the employer evidence
that would satisfy a reasonable person of the entitlement.
(d) Payment for leave under paragraph (a) is to be made at
the rate the employee would have been paid if the leave was
not taken.
47.—RIGHT OF ENTRY
(1) Subject to the Act and this clause the Secretary of the
Union or an authorised official, officer or employee of the
Union shall be permitted to enter the employer’s premises.
(2) The right of entry is only to be exercised—
(a) after reasonable notice of not less than 24 hours to
the employer;
(b) during hours that work is being performed (including during meal breaks) for the employer by
employees covered by this award;
(c) so as to not interfere with the work being performed;
(d) in compliance with the employer’s reasonable security and health and safety requirements; and
(e) to enter—
(i) a reasonable place agreed to between the employer and the Union and such agreement shall
not be unreasonably withheld; or
(ii) if agreement on a reasonable place is not
reached, the staff lunchroom or staff canteen
or other area the relevant employees usually
take their recognised meal or rest breaks.
(3) The Secretary of the Union or an authorised official,
officer or employee of the Union shall not, without the permission of the employer, interview an employee at any time
other than the employee’s recognised meal or rest break.
48.—REDUNDANCY
(1) Definition
Redundancy occurs when an employer decides that the
employer no longer wishes the job the employee has been
doing to be done by anyone and this is not due to the ordinary
and customary turnover of labour.
(2) Transfer to lower paid duties
Where an employee is transferred to lower paid duties by
reason of redundancy the same period of notice must be given
as the employee would have been entitled to if the employment had been terminated and the employer may at the
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employer’s option, make payment in lieu thereof of an amount
equal to the difference between the former ordinary rate of
pay and the new ordinary time rate for the number of weeks
of notice still owing.
(3) Severance pay
In addition to the period of notice prescribed for ordinary
termination in clause 7—Contract of Service an employee
whose employment is terminated by reason of redundancy
must be paid, subject to further order of the Commission, the
following amount of severance pay in respect of a continuous
period of service—
Period of continuous service
Severance
pay
1 year or less
nil
1 year and up to the completion of 2 years 4 weeks’ pay
2 years and up to the completion of 3 years 6 weeks’ pay
3 years and up to the completion of 4 years 7 weeks’ pay
4 years and over
8 weeks’ pay
(4) Week’s pay means the ordinary time rate of pay for the
employees concerned.
Provided that the severance payments shall not exceed the
amount which the employee would have earned if employment with the employer had proceeded to the employee’s
normal retirement date.
(5) Employee leaving during notice period
An employee whose employment is terminated by reason
of redundancy may terminate his/her employment during the
period of notice and, if so, will be entitled to the same benefits and payments under this clause had they remained with
the employer until the expiry of such notice. However, in this
circumstance the employee will not be entitled to payment in
lieu of notice.
(6) Alternative employment
An employer, in a particular redundancy case, may make
application to the Commission to have the general severance
pay prescription varied if the employer obtains acceptable alternative employment for an employee.
(7) Time off during notice period
(a) During the period of notice of termination given by
the employer an employee shall be allowed up to
one day’s time off without loss of pay during each
week of notice for the purpose of seeking other employment.
(b) If the employee has been allowed paid leave for more
than one day during the notice period for the purpose of seeking other employment, the employee
shall, at the request of the employer, be required to
produce proof of attendance at an interview or he or
she shall not receive payment for the time absent.
For this purpose a statutory declaration will be sufficient.
(8) Superannuation benefits
(a) Subject to further order of the Commission where
an employee who is terminated receives a benefit
from a superannuation scheme, he or she shall only
receive under sub-clause (3) (above) hereof the difference between the severance pay specified in that
clause and the amount of the superannuation benefit
he or she receives which is attributable to employer
contributions only.
(b) If this superannuation benefit is greater than the
amount due under sub-clause (3) hereof then he or
she shall receive no payment under that clause.
(9) Employees exempted
(a) This clause shall not apply where employment is terminated as a consequence of conduct that justifies
instant dismissal including inefficiency within the
first fourteen days, neglect of duty or misconduct,
and in the case of casual employees, apprentices or
employees engaged for a specific period of time or
for a specific task or tasks.
(b) Notwithstanding the foregoing provisions trainees
who are engaged for a specific period of time shall,
once the traineeship is completed and provided that
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the trainee services are retained, have all service including the training period counted in determining
entitlements. In the event that a trainee is terminated
at the end of his or her traineeship and is re-engaged
by the same employer within six months of such
termination the period of traineeship shall be counted
as service in determining any future redundancy
entitlements.
(10) Employers exempted
Subject to an order of the Commission, in a particular redundancy case, this clause shall not apply to employers who
employ less than fifteen employees.
(11) Incapacity to pay
An employer, in a particular redundancy case, may make
application to the Commission to have the general severance
pay prescription varied on the basis of the employer’s incapacity to pay.
49.—ANTI-DISCRIMINATION
(1) It is the intention of the respondents to this award to
respect and value the diversity of the work force by helping to
prevent and eliminate discrimination on the basis of race, colour, sex, sexual preference, age, physical or mental disability,
marital status, family responsibilities, pregnancy, religion,
political opinion, natural extraction or social origin.
(2) Accordingly, in fulfilling their obligations under the dispute avoidance and settling clause, the respondents must make
every endeavour to ensure that neither the award provisions
nor their operation are directly or indirectly discriminatory in
their effects.
(3) Nothing in this clause is taken to affect:
(a) any different treatment (or treatment having different effects) which is specifically exempted under the
State or Commonwealth anti-discrimination legislation;
(b) junior rates of pay;
(c) an employee, employer or registered organisation,
pursuing matters of discrimination in any State or
federal jurisdiction, including by application to the
Human Rights and Equal Opportunity Commission;
(d) a reason for terminating employment if the reason is
based on the inherent requirements of the particular
position concerned; or
(e) a reason for terminating a person’s employment as a
member of the staff of an institution that is conducted
in accordance with the doctrines, tenets, beliefs or
teachings of a particular religion or creed, if the
employer terminates the employment in good faith
to avoid injury to the religious susceptibilities of
adherents of that religion or creed.
50.—NO EXTRA CLAIMS
(1) Except for the excluded matters listed below and as provided for in sub-clause (3) of this clause, for the period to 1
July 2002 the Union or any respondent employer shall not
make any further claim for a variation to the award other than
for a variation to give effect to any wage increases in accordance with a State Wage Case decision (provided that a claim
for variation having the effect of varying the award above or
below the safety net is not allowed by this State Wage Case
decision exception).
(2) The excluded matters are—
Union badges;
family leave;
bereavement leave;
additional classifications;
rates of pay for Gardeners; and
employer obligation to offer award employment at the
time of engagement.
(3) The limitation in sub-clause (1) of this clause on further
award variations shall extend to 1 July 2003 for the following—
penalty rates for ordinary hours for casuals on week-ends
or public holidays; and
‘additional rates’ for ordinary hours for casuals.
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51.—FURTHER CLAIMS
(1) The consent variations made to the award in applications 379 of 1995 and 580 of 1994 do not prejudice either
party in respect of any further claim made after 1 July 2003 in
relation to the following matters or matters that reasonably
relate to those matters—
penalty rates for ordinary hours for casuals on week-ends
or public holidays; and
‘additional rates’ for ordinary hours for casuals.
(2) The parties will not seek to rely on the consent variations as a basis for any future claims of the above matters and
any such claim must be established on its merits.
(3) Further, the parties agree that in any future arbitration of
the above matters the onus lies with the party then seeking the
variation.
52.—UNION DELEGATES AND MEETINGS
(1) In an establishment a Union Delegate may be elected by
the employees. Such Delegate shall be recognised by the employer, and shall be allowed all necessary time during working
hours to submit to the employer industrial matters affecting
the employees whom he represents and further shall be allowed reasonable time during working hours to attend to any
industrial dispute or industrial matter that may arise affecting
the employees in that establishment.
(2) The Union and an employer may agree to further delegates having regard for the size of the establishment and the
shift arrangements for the work performed.
(3) Prior to the intended dismissal of a Union Delegate, the
employer shall notify the union accordingly of the reasons for
such dismissal.
(4) (a) At each employer’s establishment the union shall be
allowed to convene one “Union Meeting” each year, during
ordinary working hours, in accordance with the following
conditions—
(i) such meeting shall be held on any day of the week
other than a Thursday, Friday or Saturday, Sunday
or public holiday;
(ii) the duration of such meeting shall not exceed three
hours;
(iii) the time, date and venue of such meeting shall be
agreed between the Union and the employer;
(iv) each employee attending the meeting during ordinary rostered working hours, shall be paid for such
hours, provided that the employee produces satisfactory evidence of having been in attendance at the
meeting to his or her employer.
(b) For the purposes of this sub-clause and by agreement
between the Union and the employer, the term “Union Meeting”, may mean several individual meetings held at different
times, dates and venues to discuss the same subject matter
provided that an employee shall only be entitled to attend or
be paid for attending one (1) meeting each year.
(5) To avoid doubt, agreement in this clause may not be
unreasonably withheld.
21. Schedule A—Named Union Party: Delete the words “The
Federated Liquor and Allied Industries Employees’ Union of
Australia, Western Australian Branch, Union of Employees”
and insert the following in lieu thereof—
The Australian Liquor, Hospitality and Miscellaneous Employees Union, Western Australian Branch
22. Schedule B—Respondents:
(A) Delete this schedule and insert in lieu thereof the
following—
SCHEDULE B—RESPONDENTS
Belmont Park Motel
Railton Private Hotel
Park Lane Apartments
Country Women’s Association Hostel
Girls’ Friendly Society Lodge
Y.M.C.A. Hostel
Y.W.C.A. Hostel
Amelia House
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Kings Park Lodge
John Wilson Lodge
Auto Lodge
Swanview Motel
Southway Service Flats
Town Lodge
Highway Motel
Toorak Lodge
Arkaba Inn
Rose & Crown Hotel
Mt. Lawley Guest House
Hamersley Cottage
Gildercliffe Lodge
Matilda Gard Hostel
Devonia Lodge
Highway Marquis Motel
Transway Motel
Highway Motel
Highway Motel
Surrey House Private Hotel
Northam Motel
Hacienda Motel
Highway Motel
Highway Motel
Western Australian Hotels and Hospitality Association Incorporated (Union of Employers)
(B) Schedule B—Respondents: Immediately following
this schedule insert a new Schedule C—Letter to Employees
as follows—
SCHEDULE C—LETTER TO EMPLOYEES
[EMPLOYER LETTERHEAD]
‘WITHOUT PREJUDICE’
(date)
(Employee Name)
(Employee Address)
Dear (Employee Name)
Your terms and conditions of employment are governed by
the (insert award name) (“the Award”).
The Award has recently been amended by the Western Australian Industrial Relations Commission to provide a new
classification structure and wage rates and to increase the
loadings payable to casual employees. There is a phase-in
period for the wage increases and the casual loadings. A
number of other changes have also been made to the Award.
The Award provides that the new classification structure and
wage rates be implemented in the following steps—
Step 1
An immediate translation of all employees into pre-determined levels in the new classification structure with
effect from 21 February 2001.
Step 2
As soon as practicable but by no later than 31 March
2001, the employer must notify each employee, in writing, of the classification of work the employee is required
by the employer to perform. The employer must then
ensure each employee is properly classified and paid in
accordance with the new classification structure effective from the first pay period commencing after 1 July
2001.
Our review of your duties has been completed and
you are advised that effective from the first pay period commencing after 1 July 2001 your new
classification is that of … … ….
For your assistance, a copy of the definitions from
the Award relevant to your work is attached.
If you dispute the correctness or fairness of the above
classification the Award requires that you shall firstly
notify the employer, in writing, of your views. The employer and the employee are then required to meet and
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make reasonable efforts to resolve any dispute. You may
be represented by the Union in these discussions. The
Australian Liquor, Hospitality and Miscellaneous Employees Union, Western Australian Branch (“the LHMU”)
may be contacted on telephone 9388 5400 or 1800 199
890 (for country callers).
If the dispute is not resolved by those discussions either
party may then seek to have the matter dealt with in accordance with the disputes settling procedure in the
Award. If you require any further information regarding
these matters, you may contact …(insert employer contact name and telephone) or the Union.
Yours faithfully
Manager

RESTAURANT, TEAROOM AND CATERING
WORKERS’ AWARD, 1979.
No. R48 of 1978.
2001 WAIRC 02147
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
WESTERN AUSTRALIAN HOTELS
AND HOSPITALITY ASSOCIATION
INCORPORATED (UNION OF
EMPLOYERS) AND OTHERS,
RESPONDENTS
CORAM
COMMISSION IN COURT SESSION
CHIEF COMMISSIONER W S
COLEMAN
SENIOR COMMISSIONER G L
FIELDING
COMMISSIONER A R BEECH
DELIVERED
WEDNESDAY, 21 FEBRUARY 2001
FILE NO/S
APPLICATION 381 OF 1995 AND 582
OF 1994
CITATION NO. 2001 WAIRC 02147
_______________________________________________________________________________

Result
Representation
Applicant
Respondents

Award varied.

Mr D. Kelly on behalf of the applicant.
Mr G. Blyth (as agent) on behalf of those
persons for whom he has filed warrants
to appear.
Ms K. Appleyard (of counsel) on behalf of McDonald’s
Australia Ltd and its franchisees.
_______________________________________________________________________________

Order.
HAVING HEARD Mr D. Kelly on behalf of the applicant and
Mr G. Blyth (as agent) on behalf of those persons for whom
he has filed warrants to appear and Ms K. Appleyard (of counsel) on behalf of McDonald’s Australia Ltd and its franchisees,
the Commission in Court Session, pursuant to the powers
conferred on it under the Industrial Relations Act 1979, and
by consent, hereby orders—
THAT the Restaurant, Tearoom and Catering Workers’
Award, 1979 be varied in accordance with the following
schedule and that such variation shall have effect from
21 February 2001.
(Sgd.) W. S. COLEMAN,
[L.S.]
Commission in Court Session.
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Schedule.
1. Clause 2.—Arrangement: Delete this clause and insert in
lieu thereof the following—
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
10A.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
20A.
21.
21A.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32
33.
34.
35.
36.
37.
38.
39.
40.
41.
42.
43.
44.
45.
46.
47.
48.
49.
50.
51.
52.
53.

2.—ARRANGEMENT
Title
Arrangement
Area
Scope
Term
Definitions
Contract of Service
Hours
Additional Rates for Ordinary Hours
Overtime
Translation of Casual Employees
Casual Employees
Part-Time Employees
Meal Breaks
Meal Money
Sick Leave
Bereavement Leave
Holidays
Annual Leave
Long Service Leave
Payment of Wages
Translation of Full-Time and Part-Time Employees
Wages
Minimum Wage—Adult Males & Females
Junior Employees
Apprentices
Option for Annualised Salary
Higher Duties
Uniforms and Laundering
Protective Clothing
Workers’ Equipment
No Reductions
Board and/or Lodging
Travelling Facilities
Record
Roster
Change and Rest Rooms
First Aid Kit
Posting of Award and Union Notices
Superannuation
Over Award Payments
Under-Rate Workers
Prohibition of Contracting Out of Award
Breakdowns
Location Allowance
Parental Leave
National Training Wage
Enterprise Flexibility
Changes with Significant Effect and Redundancy
Right of Entry
Redundancy
Anti-Discrimination
No Extra Claims
Further Claims
Union Delegates and Meetings
Temporary Exemption Clause
Appendix—Resolution of Disputes Requirement
Schedule A—Named Union Party
Schedule B—Respondents
Schedule C—Letter to Employees
Appendix—S 49B—Inspection of Records Requirements
Appendix—McDonald’s Australia Limited
Franchisees

2. Clause 6.—Definitions—Delete this clause and insert in
lieu thereof the following—
6.—DEFINITIONS
(1) Restaurant and/or Tearoom means any meal room,
dining room, grill room, coffee shop, tea shop, oyster shop,
fish cafe, cafeteria or hamburger shop and includes any place,
building, or part thereof, stand, stall, tent, vehicle or boat in
or from which food is sold or served for consumption on the
premises and also includes any establishment or place where

821

food is prepared and/or cooked to be sold or served for consumption elsewhere.
(2) (a) Catering establishment means any building or place
where meals and/or light refreshments and/or drinks are served
and provided for weddings, parties, dances, social functions,
theatres, festivals, fairs, exhibition buildings, cultural centres,
convention centres, entertainment centres, racecourses,
showgrounds, sporting grounds, and the like.
(b) Catering Contractor means any person, firm, company
or corporation carrying on business as a Catering Contractor
in the provision of catering and ancilliary services for any
social, commercial, industrial or other purpose or function.
(3) Food and Beverage Attendant Grade 1 means an employee who is engaged in any of the following—
(a) picking up glasses;
(b) emptying ashtrays;
(c) general assistance to food and beverage attendants
of a higher grade not including service to customers;
(d) removing food plates;
(e) setting and/or wiping down tables;
(f) cleaning and tidying of associated areas.
(4) Food and Beverage Attendant Grade 2 means an employee who has not achieved the appropriate level of training
and who is engaged in any of the following—
(a) supplying, dispensing or mixing of liquor including
the sale of liquor from the bottle department;
(b) assisting in the cellar or bottle department;
(c) undertaking general waiting duties of both food and/
or beverage including cleaning of tables;
(d) receipt of monies;
(e) attending a snack bar;
(f) engaged on delivery duties.
(5) Food and Beverage Attendant Grade 3 means an employee who has the appropriate level of training and is engaged
in any of the following—
(a) supplying, dispensing or mixing of liquor including
the sale of liquor from the bottle department;
(b) assisting in the cellar or bottle department, where
duties could include working up to four hours per
day (averaged over the relevant work cycle) in the
cellar without supervision;
(c) undertaking general waiting duties of both food and
liquor including cleaning of tables;
(d) receipt and dispensing of monies;
(e) engaged on delivery duties; or
(f) in addition to the tasks performed by a food and
beverage attendant grade 2 the employee is also involved in—
(i) the operation of a mechanical lifting device;
or
(ii) attending a wagering (e.g. TAB) terminal, electronic gaming terminal or similar terminal.
(g) and/or means an employee who is engaged in any of
the following—
(i) full control of a cellar or liquor store (including the receipt, delivery and recording of goods
within such an area);
(ii) mixing a range of sophisticated drinks;
(iii) supervising food and beverage attendants of
a lower grade;
(iv) taking reservations, greeting and seating
guests;
(v) training food and beverage attendants of a
lower grade.
(6) Food and Beverage Attendant (Tradesperson)
Grade 4 means an employee who has completed an apprenticeship in waiting or who has passed the appropriate trade
test and as such carries out specialised skilled duties in a fine
dining room or restaurant.
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(7) Food and Beverage Supervisor means an employee
who has the appropriate level of training including a supervisory course and who has the responsibility for supervision,
training and co-ordination of food and beverage staff, or stock
control for a bar or series of bars.
(8) Liquor Service Employee means a person employed to
sell or dispense liquor in bars and/or bottle departments or
shops and includes a cellar employee.
Kitchen
(9) Kitchen Attendant Grade 1 means an employee engaged
in any of the following—
(a) general cleaning duties within a kitchen or food
preparation area and scullery, including the cleaning of cooking and general utensils used in a kitchen
and restaurant;
(b) assisting employees who are cooking;
(c) assembly and preparation of ingredients for cooking; or
(d) general pantry duties.
(10) Kitchen Attendant Grade 2 means an employee who
has the appropriate level of training, and who is engaged in
specialised non-cooking duties in a kitchen or food preparation area, or supervision of kitchen attendants.
(11) Kitchen Attendant Grade 3 means an employee who
has the appropriate level of training including a supervisory
course, and has the responsibility for the supervision, training and co-ordination of kitchen attendants of a lower grade.
(12) Cook Grade 1 means an employee who carries out
cooking of breakfasts and snacks, baking, pastry cooking or
butchering.
(13) Cook Grade 2 means an employee who has the appropriate level of training and who performs cooking duties
including baking, pastry cooking or butchering.
(14) Cook (Tradesperson) Grade 3 means a “commi chef”
or equivalent who has completed an apprenticeship or who
has passed the appropriate trade test, and who is engaged in
cooking, baking, pastry cooking or butchering duties.
(15) Cook (Tradesperson) Grade 4 means a “demi chef”
or equivalent who has completed an apprenticeship or has
passed the appropriate trade test and who is engaged to perform general or specialised cooking, butchering, baking or
pastry cooking duties and/or supervises and trains other cooks
and kitchen employees.
(16) Cook (Tradesperson) Grade 5 means a “chef de partie”
or equivalent who has completed an apprenticeship or has
passed the appropriate trade test in cooking, butchering, baking or pastry cooking and has completed additional appropriate
training who performs any of the following—
(a) general and specialised duties including supervision
or training of other kitchen staff;
(b) ordering and stock control; or
(c) solely responsible for other cooks and other kitchen
employees in a single kitchen establishment.
Guest Service
(17) Guest Service Grade 1 means an employee who performs any of the following—
(a) laundry and/or linen duties which may include minor repairs to linen or clothing such as buttons, zips,
seams, and working with flat materials;
(b) performs general cleaning duties; or
(c) parking guest cars.
(18) Guest Service Grade 2 means an employee who has
not achieved the appropriate level of training and who is engaged in any of the following—
(a) assisting in the dry cleaning process;
(b) cleaning duties using specialised equipment and
chemicals; or
(19) Guest Service Grade 3 means an employee who has
the appropriate level of training and who is engaged in any of
the following—
(a) supervising guest service employees of a lower
grade;
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(b) major repair of linen and/or clothing including
basic tailoring and major alterations and refitting;
or
(c) dry cleaning.
(20) Guest Service Grade 4 means an employee who has
completed an apprenticeship or who has passed the appropriate trade test or otherwise has the appropriate level of training
to perform the work of a tradesperson in dry cleaning or tailoring.
(21) Appropriate Level of Training means—
(a) completion of a training course and the employee
qualifying for an appropriate certificate relevant to
the employee’s particular classification; or
(b) that the employee’s skills have been assessed to be
at least the equivalent of those attained through the
suitable course described in paragraph (a) of this subclause assessment to be undertaken by a qualified
skills assessor.
(22) Introductory Level means the level of an employee
who enters the industry and who has not demonstrated the
competency requirements of level 1. Such an employee will
remain at this level for up to three months while the appropriate training for level 1 is undertaken and assessment made to
move from the introductory level to level 1. At the end of
three months from entry, an employee will move to level 1
other than where agreement has been reached and recorded
between the employee and the employer that further training
of up to three months is required for the employee to achieve
competence for movement to level 1.
(23) Spread of Shift means the time which elapses from
the employee’s actual starting time to the employee’s actual
finishing time on each work period.
(24) Late Night Trading means that period of trading as
allowed by the Retail Trading Hours Act 1988 between the
hours of 6.00pm and 9.00pm.
(25) Non-working Day means any day upon which an employee, pursuant to the terms of the contract of employment,
is not available to the employer for the purposes of rostering
the ordinary hours of work.
(26) Rostered Day Off means any day (other than a
“Non-working Day” as defined) upon which an employee is
not rostered to work any ordinary hours of work: provided
that an employee’s rostered day off shall be a period of 24
hours commencing from the completion of an ordinary hours
work period.
3. Clause 7.—Contract of Service. Delete this clause and
insert in lieu thereof the following—
7.—CONTRACT OF SERVICE
(1) Subject to sub-clauses (7) and (8), an employer must not
terminate an employee’s employment unless—
(a) the employee has been given the required period of
notice (see sub-clauses (2) and (3) of this clause);
or
(b) the employee has been paid the required amount of
compensation instead of notice (see sub-clauses (4)
and (5) of this clause); or
(c) the employee is guilty of serious misconduct, that
is, misconduct of such a nature that it would be unreasonable to require the employer to continue the
employment of the employee concerned during the
required period of notice (see sub-clause (6) of this
clause).
(2) The required period of notice is to be worked out as
follows—
(a) first work out the period of notice using the table at
the end of this sub-clause; and
(b) then increase the period of notice by 1 week if the
employee—
(i) is over 45 years old; and
(ii) has completed at least 2 years of continuous
service with the employer.
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Employee’s period of continuous
Period of notice
service with the employer
Not more than 1 year
At least 1 week
More than 1 year but not more
than 3 years
At least 2 weeks
More than 3 years but not more
than 5 years
At least 3 weeks
More than 5 years
At least 4 weeks
(3) For the purposes of sub-clause (2), the regulations made
under the Workplace Relations Act 1996 (Cth) apply and prescribe events or other matters that must be disregarded, or
must in prescribed circumstances be disregarded, in ascertaining a period of continuous service.
(4) The required amount of compensation instead of notice
must equal or exceed the total of all amounts that, if the employee’s employment had continued until the end of the
required period of notice, the employer would have become
liable to pay to the employee because of the employment continuing during that period.
(5) That total must be worked out on the basis of—
(a) the employee’s ordinary hours of work (even if they
are not standard hours); and
(b) the amounts ordinarily payable to the employee in
respect of those hours, including (for example) allowances, loading and penalties; and
(c) any other amounts payable under the employee’s
contract of employment.
(6) Without limiting the generality of the reference to serious misconduct in paragraph (1)(c), the regulations made under
the Workplace Relations Act 1996 (Cth) apply and may identify—
(a) particular conduct; or
(b) conduct in particular circumstances;
that falls within that reference.
(7) Terminations of employment occurring in circumstances
specified in the regulations made under the Workplace Relations Act 1996 (Cth) that relate to the succession, assignment
or transmission of the business of the employer concerned
apply and are excluded from the operation of this clause.
(8) The period of notice in this clause does not apply to
casual employees, employees on probation, apprentices or
employees engaged for a specified period of time or for a specific task or tasks.
(9) The notice of termination to be given by an employee
is—
Employee’s Period of continuous
service with the employer
Period of Notice
In the first year
At least 1 day
In the second year
At least 1 week
In the third and succeeding years
At least 2 weeks
Provided the employer and the employee may agree to accept shorter notice periods, or payment or forfeiture, as the
case may be, in lieu of the above.
(10) If the employee fails to give the required notice or work
for the notice period, the employee forfeits ordinary wages
otherwise payable for that period of notice.
(11) Notwithstanding the provisions of this clause, an employer may dismiss an employee for misconduct, in which
case, the employee shall be paid all wages due up to the time
of dismissal.
(12) It shall be a term of employment that the employer
may direct an employee to carry out such duties as are within
the limits of the employee’s skill, competence and training.
(13) Upon commencement of employment an employee may
be subject to a probationary period of up to 3 months. The
probationary period is to enable the employer and the employee to assess each other for suitability for ongoing
employment.
(14) At any time prior to the expiry of the initial probationary period the employer and the employee may agree, in
writing, for the probationary period to be extended for up to a
further 3 months provided that extension is reasonable having
regard to the nature and circumstances of the employment.
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(15) At any time prior to the expiry of the probationary period (including any extended period) the employer or the
employee may terminate the employment by giving not less
than 1 day’s notice or by the payment or forfeiture (as the
case requires) of 1 day’s pay in lieu of such notice.
4. Clause 8.—Hours: Delete this clause and insert in lieu
thereof the following—
8.—HOURS
(1) (a) Subject to this clause and except as provided elsewhere in this award, the ordinary hours of work shall be 76
per fortnight.
(b) The ordinary hours of work shall be exclusive of meal
breaks and be so rostered that an employee shall not be required to commence work on more than ten days in each
fortnight.
(c) Each ordinary hours work period shall not be less than
four nor more than ten ordinary hours, and shall be worked
within a spread of shift not exceeding 12 hours. Provided that
no employee shall be rostered to work less than three hours
consecutively exclusive of meal breaks.
(d) Where an ordinary hours work period commences prior
to midnight on any day, that work period shall be deemed to
have been worked on the day upon which the ordinary hours
work period commenced. Provided, however, that the employee shall be paid the appropriate additional rates provided
in Clause 9.—Additional Rates for Ordinary Hours or Clause
17.—Holidays according to the actual hours worked in that
work period.
(2) (a) The employer shall have the right to roster the ordinary hours of work for each employee according to the needs
of the business, but the employer shall, in the following circumstances, seek the agreement of each employee—
(i) where the work is to be rostered over more than seven
consecutive work periods; or
(ii) where the proposed rostered hours of work include
work periods exceeding eight ordinary hours work.
(b) Rostered days off shall be so arranged that, in circumstances where an employee’s work roster includes work periods
where more than eight ordinary hours are regularly worked,
two of such days shall be consecutive.
(3) (a) The roster for each employee shall provide for a minimum of 10 consecutive hours break between the finish of
ordinary hours on one shift and the commencement of ordinary hours on the following shift.
(b) A break of less than 10 but not less than 8 consecutive
hours may apply in the case of a change in shift at the employee’s request or a changeover of the roster or by agreement
(recorded and signed by both parties on the time and wages
record on each occasion) between the employer and employee.
5. Clause 10.—Overtime: Immediately following this clause
in a new Clause 10A.—Translation of Casual Employees as
follows—
10A.—TRANSLATION OF CASUAL EMPLOYEES
(1) This clause sets out the procedure to be followed to translate casual employees from the classification and wages
structure in this award prior to 21 February 2001 to a new
classification and wages structure that will have effect on the
first pay period commencing on or after 1 July 2001.
(2) This clause is intended to minimise the potential for disputes between an employer and an employee on the translation
and implementation of the new classification and wage structure. The clause does not diminish the employer’s obligation
to properly classify and pay an employee in accordance with
the new classification and wage structure from 1 July 2001
and an employer and an employee cannot contract out of the
provision of this award.
(3) From 21 February 2001 an employee previously classified in a classification of work shown in Column A of the
Table in sub-clause (4) of this clause shall be reclassified to
the classification shown immediately opposite in Column B.
Provided that an employee previously classified Bar Attendant 2 shall be reclassified to Food and Beverage 3 where that
employee’s duties include the mixing of a range of sophisticated drinks or duties as defined in sub-clause (3) of Clause
6.—Definitions of this award.
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(4) Despite the provisions of sub-clause (3) of Clause 11.—
Casual Employees of this award, from (date award varied) to
1 July 2001 a casual employee shall be paid only the following hourly base rate of pay for any work performed—

(10) To avoid doubt, an employee shall be paid in accordance with the provision of sub-clause (11) of this clause from
1 July 2001 regardless of whether or not any dispute has been
resolved.

Minimum
Hourly
Base Rate
21 Feb 2001

(11) Despite the provisions of sub-clause (3) of Clause 11.—
Casual Employees of this award, from 1 July 2001 to 1 July
2003 a casual employee shall be paid only the following hourly
base rate of pay for any work performed—

Classification
Column A

N/A
Cleaner
Gardener
General Hand
Laundress
Lift Attd
Kitchen Hand
Yardman
Housemaid
Comm’aire
Hall Porter
Night Porter
Waiter
Steward
Snack Bar
Storeman
B’fast Cook
Bar Attd
Cashier
Butcher
Security Off
Cook Alone
Timekeeper
Cellarman
Head Waiter
Head Steward
Hostess
Maintenance
Housekeeper/
Supervisor
Qual Cook
Butcher
(Tradesperson)
Chef
—

Column B

Introductory
Guest Service Grade 1
Gardener
General Hand
Guest Service Grade 1
Guest Service Grade 1
Kitchen Attendant Grade 1
Yardman
Guest Service Grade 2
Guest Service Grade 2
Guest Service Grade 2
Night Porter
Food & Beverage Attendant
Grade 2
Food & Beverage Attendant
Grade 2
Food & Beverage Attendant
Grade 2
Storeperson Grade 1
Cook Grade 1
Food & Beverage Attendant
Grade 2
Food & Beverage Attendant
Grade 2
Cook Grade 1
Security Officer Grade 1
Cook Grade 2
Timekeeper/Security Officer
Grade 2
Food & Beverage Attendant
Grade 3
Food & Beverage Attendant
Grade 3
Food & Beverage Attendant
Grade 3
Food & Beverage Attendant
Grade 3
Handyperson
Guest Service Grade 3

10.54
10.85

Cook Grade 3
Tradesperson
Butcher
Cook Grade 4
Cook Grade 5

11.86

Base $ per Hour
Level
Level 1

10.98

Level 2

Level 3

Level 4

11.27
Level 5

Level 6

Classification
1.7.01 1.1.02
Introductory
10.54 10.54
Food & Beverage
Attendant Grade 1
Kitchen Attendant Grade1
Guest Services Grade 1
Gardener
General Hand
Yardman
10.88 10.91
Food & Beverage
Attendant Grade 2
Cook Grade 1
Kitchen Attendant
Grade 2
Night Porter
Storeperson Grade 1
Doorperson/Security
Officer Grade 1
Guest Services Grade 2 11.11 11.24
Food & Beverage
Attendant Grade 3
Cook Grade 2
Kitchen Attendant Grade 3
Guest Services Grade 3
Storeperson Grade 2
Timekeeper/Security Officer Grade 2
Handyperson
Forklift Driver
11.44 11.61
Cook Grade 3
Storeperson Grade 3
Food & Beverage
Attendant Grade 4
(Tradesperson)
Guest Service Grade 4 12.08 12.30
Cook Grade 4
Food & Beverage
Supervisor
Guest Services
Supervisor
12.90 13.18
Cook Grade 5
13.07 13.44

1.7.02
10.54

1.1.03
10.54

1.7.03
10.54

10.94

10.96

10.98

11.37

11.50

11.64

11.78

11.95

12.12

12.52

12.74

12.95

13.46
13.81

13.74
14.18

14.05
14.55

[All rates are effective from the beginning of the first pay
period commencing on or after the date shown.]
6. Clause 11.—Casual Employees: Delete this clause and
insert in lieu thereof the following—

12.62
12.70

[All rates are effective from the beginning of the first pay
period commencing on or after the date shown.]
(5) Despite the provisions of sub-clause (4) of this clause,
the provisions of Clause 29.—No Reductions of this award
apply.
(6) As soon as practicable but by no later than 31 March
2001 unless otherwise agreed between the Union and the
employer, the employer shall notify each employee, in writing in the form specified in Schedule C—Letter to Employees
of this award of the classification of work the employee is
required by the employer to perform.
(7) If an employee disputes the correctness or fairness of
the classification nominated by the employer, the employee
shall notify the employer, in writing, of the employee’s view.
The employer and the employee shall then meet and make
reasonable efforts to resolve any dispute.
(8) Where the dispute is not resolved by discussions between the employer and the employee, either party may then
seek to have the matter dealt with in accordance with the disputes settling procedure.
(9) Nothing in this clause shall be read so as to exclude the
Union from representing its members.

11.—CASUAL EMPLOYEES
(1) A casual employee shall mean an employee engaged and
paid as such and whose employment may be terminated by
either the employer or the employee giving not less than 1
hours notice or the payment or forfeiture, as the case requires,
of 1 hours pay.
(2) A casual employee shall not be engaged for less than 2
consecutive hours each shift.
(3) A casual employee shall be paid only an hourly base
rate of pay that is an amount not less than 1/76th of the fortnightly rate prescribed in Clause 21.—Wages Rates for the
relevant classification for any work performed.
(4) In addition to the hourly base rate of pay prescribed in
sub-clause (3) of this clause, a casual employee shall also be
paid the following loading—
DAY

Monday to
Friday
Saturday &
Sunday
Public Holiday

% PENALTY RATE
1.1.02
1.7.02
1.1.03

21.2.01

1.7.01

1.7.03

25

25

25

25

25

25

25
100

30
105

35
110

40
115

45
120

50
125

[All penalty rates are effective from the beginning of the
first pay period commencing on or after the date shown.]
(5) Where a shift commences on one day and ceases on the
following day, for each hour worked on that shift the employee
shall be paid at the rate applying to the day on which that hour
of work is actually performed.
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7. Clause 13.—Meal Breaks: Delete this clause and insert
in lieu thereof the following—
13.—MEAL BREAKS
(1) (a) Every employee shall be entitled to a meal break of
not less than one half hour nor more than one hour after not
more than six hours of work.
(b) Where it is not possible for the employer to grant a meal
break on any day, the said meal break shall be treated as time
worked and the employee shall be paid at the rate applicable
to the employee at the time such meal break is due, plus fifty
per cent of the prescribed ordinary hourly rate applying to
such employee, until such time as the employee is released
for a meal.
(2) In addition to a break for a meal, there may be one other
break of at least one hour during each shift. Such break may
be taken in conjunction with the meal break.
(3) Where an employee is required to work 6 or more consecutive hours in a shift the employee shall also be entitled to
one (1) only paid break of 10 minutes at a time agreed between the employer and the employee provided that the
employer shall not require that the break be taken in the first
or last hour of any work period and the employee shall not
work more than 6 hours before either the paid or unpaid break
is taken.
(4) Nothing in sub-clause (3) shall affect an employee’s
entitlement to a paid break where such was afforded to an
employee under circumstances more favourable prior to the
inclusion of that sub-clause on 21 February 2001.
8. Clause 18.—Annual Leave. Delete sub-clause (1) of this
clause and insert in lieu thereof the following—
(1) (a) An employee is entitled to 4 consecutive weeks
paid annual leave after each 12 months continuous service with the same employer. Annual
leave accrues pro rata on a weekly basis.
(b) An employee and the employer shall attempt
to reach agreement on the taking of annual
leave provided that where no agreement is
reached the employer may direct the employee
to take annual leave, at a time suitable to the
employer, where such leave has not been taken
12 months after the completion of the service
year in which it accrued.
(c) Where an employer directs an employee to take
annual leave in accordance with paragraph (b)
of this sub-clause the employer shall give the
employee at least four (4) weeks’ notice.
(d) Where pursuant to paragraph (3) of sub-clause
(2) of the Long Service Leave provisions published in Volume 64, Western Australian
Industrial Gazette at pages 1-4, the period of
continuous service which an employee has had
with the transmittor (including any such service with any prior transmittor) is deemed to
be service of the employee with the transmittee
then that period of continuous service shall
be deemed to be service with the transmittee
for the purposes of this sub-clause.
9. Clause 20.—Payment of Wages: Immediately following
this clause insert a new Clause 20A.—Translation of FullTime and Part-Time Employees as follows—
20A.—TRANSLATION OF FULL-TIME AND
PART-TIME EMPLOYEES
(1) This clause sets out the procedure to be followed to translate full-time and part-time employees from the classification
and wages in this award prior to 21 February 2001 to the new
classification and wages structure that will have effect from 1
July 2001.
(2) This clause is intended to minimize the potential for disputes between an employer and an employee on the translation
and implementation of the new classification and wage structure. The clause does not diminish the employer’s obligation
to properly classify and pay an employee in accordance with
the new classification and wage structure from 1 July 2001
and an employer and an employee cannot contract out of the
provision of this award.
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(3) From 21 February 2001 an employee previously classified in a classification of work shown in Column A of the
Table in sub-clause (4) of this clause shall be reclassified to
the classification shown immediately opposite in Column B.
Provided that an employee previously classified Bar Attendant 2 shall be reclassified to Food and Beverage 3 where that
employee’s duties include the mixing of a range of sophisticated drinks or duties as defined in sub-clause (3) of Clause
6.—Definitions of this award.
(4) Despite the provisions of Clause 21.—Wages of this
award, from 21 February 2001 to 1 July 2001 a full-time employee (pro-rata for a part-time employee) shall be paid not
less than—
Classification
Column A

N/A
Cleaner
Gardener
General Hand
Laundress
Lift Attd
Kitchen Hand
Yardman
Housemaid
Comm’aire
Hall Porter
Night Porter
Waiter
Steward
Snack Bar
Storeman
B’fast Cook
Bar Attd
Cashier
Butcher
Security Off
Cook Alone
Timekeeper
Cellarman
Head Waiter
Head Steward
Hostess

Column B

Introductory
Guest Service Grade 1
Gardener
General Hand
Guest Service Grade 1
Guest Service Grade 1
Kitchen Attendant Grade 1
Yardman
Guest Service Grade 2
Guest Service Grade 2
Guest Service Grade 2
Night Porter
Food & Beverage Attendant
Grade 2
Food & Beverage Attendant
Grade 2
Food & Beverage Attendant
Grade 2
Storeperson Grade 1
Cook Grade 1
Food & Beverage Attendant
Grade 2
Food & Beverage Attendant
Grade 2
Cook Grade 1
Security Officer Grade 1
Cook Grade 2
Timekeeper/Security Officer
Grade 2
Food & Beverage Attendant
Grade 3
Food & Beverage Attendant
Grade 3
Food & Beverage Attendant
Grade 3
Food & Beverage Attendant
Grade 3
Handyperson
Guest Service Grade 3

$ per
Fortnight
21 Feb 01

800.80
828.00

847.50

875.00

Maintenance
Housekeeper/
Supervisor
Qual Cook
Cook Grade 3
925.00
Butcher
Tradesperson
(Qual)
Butcher
Chef
Cook Grade 4
985.00
—
Cook Grade 5
1040.00
[All rates are effective from the beginning of the first pay
period commencing on or after the date shown.]
(5) Despite the provisions of sub-clause (4) of this clause,
the provisions of Clause 29.—No Reductions of this award
apply.
(6) As soon as practicable but by no later than 31 March
2001 unless otherwise agreed between the Union and the
employer, the employer shall notify each employee, in writing in the form specified in Schedule C—Letter to Employees
of this award, of the classification of work the employee is
required by the employer to perform.
(7) If an employee disputes the correctness or fairness of
the classification nominated by the employer, the employee
shall firstly notify the employer, in writing, of the employee’s
view. The employer and the employee shall then meet and
make reasonable efforts to resolve any dispute.
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(8) Where the dispute is not resolved by discussions between the employer and the employee, either party may then
seek to have the matter dealt with in accordance with the disputes settling procedure.
(9) Nothing in this clause shall be read so as to exclude the
Union from representing its members.
(10) To avoid doubt, an employee shall be paid in accordance with the provision of Clause 21.—Wages from 1 July
2001 regardless of whether or not any dispute has been resolved.
10. Clause 21.—Wages: Delete this clause and insert in lieu
thereof the following—
21.—WAGES
(1) The following shall be the minimum fortnightly rates of
wage payable to full-time employees covered by this award—
Level
Level 1

Level 2

Level 3

Level 4

Level 5
Level 6

Classification
Introductory
Food & Beverage Attendant Grade 1
Kitchen Attendant Grade1
Guest Services Grade 1
General Hand
Yardman
Food & Beverage Attendant Grade 2
Cook Grade 1
Kitchen Attendant Grade 2
Guest Services Grade 2
Food & Beverage Attendant Grade 3
Cook Grade 2
Kitchen Attendant Grade 3
Guest Services Grade 3
Cook Grade 3
Food & Beverage Attendant Grade 4
(Tradesperson)
Guest Service Grade 4
Cook Grade 4
Food & Beverage Supervisor
Cook Grade 5

Base $ per Hour
1.7.01 1.1.02 1.7.02
800.80 800.80 800.80

830.00 832.00 834.20

860.00 872.50 884.40

890.00 905.00 921.00

945.00 965.00 984.40
1010.00 1035.00 1067.80
1060.00 1080.00 1105.60

[All rates are effective from the beginning of the first pay
period commencing on or after the date shown.]
(2) Arbitrated Safety Net Adjustments
The rates of pay in this award include arbitrated safety net
adjustments available since December 1993, under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against
any equivalent amount in the rate of pay received by employees since 1 November 1991 above the rate prescribed in the
Award, except where such absorption is contrary to the terms
of an industrial agreement.
Increases in rates of pay otherwise made under the State
Wage Case Principles, excepting those resulting from enterprise agreements, are not to be used to offset arbitrated safety
net adjustments.
11. Clause 21A.—Minimum Wage—Adult Males & Females: Delete paragraph (a) of sub-clause (6) of this clause
and insert in lieu thereof the following—
(a) An apprentice, twenty one years of age or over, shall
not be paid less than the minimum weekly rate of
pay for an employee 21 years of age or more as prescribed by the Minimum Weekly Pay Order
(provided the exclusion therein for apprentices shall
not apply) made pursuant to the Minimum Conditions of Employment Act, 1993, as his ordinary rate
of pay in respect of the ordinary hours of work prescribed by this award.
12. Clause 24.—Bar Work: Delete this clause and insert a
new Clause 24.—Option for Annualised Salary as follows—
24.—OPTION FOR ANNUALISED SALARY
(1) As an alternative to being paid by the week according to
Clause 21.—Wages of this award, by agreement between the
employer and the employee an employee can be paid at a rate
equivalent to an annual salary of at least 25 per cent or more
above the rate prescribed in Clause 21.—Wages times 26 for
the work being performed.
(2) In such cases, there is no requirement under Clause 9.—
Additional Rates for Ordinary Hours, Clause 10.—Overtime
and Clause 17.—Holidays, to pay penalty rates and overtime
in addition to the weekly award wage, provided that the salary paid over a year was sufficient to cover what the employee
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would have been entitled to if all award overtime and penalty
rate payment obligations had been complied with.
(3) Provided further in the event of termination of employment prior to completion of a year the salary paid during such
period of employment will be sufficient to cover what the
employee would have been entitled to if all award overtime
and penalty rate payment obligations had been complied with.
(4) An employee being paid according to this clause will be
entitled to a minimum of eight days off per four-week cycle.
If such an employee is required to work on a public holiday,
they are entitled to a day off in lieu or a day added to their
annual leave entitlement.
(5) Where payment in accordance with this clause is adopted,
the employer shall keep a daily record of the hours worked by
an employee which shall show the date and start and finish
times of the employee for the day. The record shall be countersigned weekly by the employee and shall be kept at the
place of employment for a period of at least six years.
(6) This clause does not apply to casual employees.
13. Clause 28.—Workers Equipment: Immediately following this clause insert a new Clause 29.—No Reductions as
follows—
29.—NO REDUCTIONS
Despite the provisions of this award, an existing employee
(including casuals) at 21 February 2001 who continues to be
employed with the same employer after that date shall not be
paid less than they would have been paid for the same work
under the provisions of the award as it stood prior to that date.
14. Clause 33.—Roster: Delete this clause and insert in lieu
thereof the following—
33.—ROSTER
(1) A roster of the ordinary working hours shall be exhibited in each establishment in such place as it may be
conveniently and readily seen by each employee concerned.
(2) Such roster shall show—
(a) the name of each employee; and
(b) the hours to be worked by each employee each day.
(3) The roster shall be open for inspection to a duly accredited representative of the union at such times as the “Record”
is so open for inspection.
(4) The roster shall be drawn up in such a manner as to
show the ordinary working hours of each employee (other
than a casual employee) for at least a week in advance of the
date of the roster, and may only be altered on account of the
sickness of any employee, or by mutual consent (recorded
and signed by both parties on the time and wages record) between the employee and the employer, or by the employer
giving at least three days’ notice of such alteration to the employee.
15. Clause 38.—Australian Traineeship System: Delete this
clause and insert a new Clause 38.—Over-Award Payments
as follows—
38.—OVER-AWARD PAYMENTS
(1) Any over award payments (however described) that were
payable to an employee (including casuals) under terms agreed
prior to 21 February 2001 may be set-off against any of the
additional amounts payable included by applications 381 of
1995 and 582 of 1994 on and from that date under any of the
following clauses—
• Clause 10A
• Clause 11
• Clause 21B
• Clause 21
(2) To avoid doubt, this provision does not apply to any
obligations accruing in any period prior to 21 February 2001.
(3) This provision does not apply to any variations to the
award made after 21 February 2001.
16. Clause 43.—Maternity Leave: Delete this clause and
insert a new Clause 43.—Parental Leave as follows—
43.—PARENTAL LEAVE
(1) Parental leave shall include maternity leave, paternity
leave and adoption leave.
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(1A) Eligibility for—
(a) Maternity Leave—
An employee who becomes pregnant shall, upon
production to her employer of a certificate from a
duly certified medical practitioner stating the presumed date of her confinement, be entitled to
maternity leave provided that she has had not less
than 12 months’ continuous service with that employer immediately preceding the date upon which
she proceeds upon such leave.
(b) Paternity Leave
A male employee shall, upon production to the employer of a certificate from a duly certified medical
practitioner stating the presumed date of confinement of the employee’s spouse or defacto spouse,
be entitled to paternity leave provided that the employee has had not less than 12 months’ continuous
service with that employer immediately preceding
the date upon which the employee proceeds upon
such leave.
(c) Adoption Leave
An employee with whom a child has been placed
with a view to adoption of the child by the employee
shall be entitled to adoption leave provided that the
employee has had not less than 12 months’ continuous service with that employer immediately
preceding the date upon which the employee proceeds upon such leave and provided that the child—
(i) is not the natural child or step-child of the
employee or the employee’s spouse or defacto
spouse; and
(ii) is less than 5 years of age; and
(iii) has not lived continuously with the employee
for 6 months or longer.
(d) For the purposes of this clause—
(i) An employee shall include a part-time employee but shall not include an employee
engaged upon casual or seasonal work.
(ii) Maternity leave, paternity leave and adoption
leave shall mean unpaid maternity leave, paternity leave and adoption leave.
(2) Period of Leave and Commencement of Leave—
(a) Subject to sub-clauses (3) and (6) hereof, the period
of parental leave shall be for an unbroken period of
up to 52 weeks and shall, in the case of maternity
leave, include a period of 6 weeks’ compulsory leave
to be taken immediately before the presumed date
of confinement and a period of 6 weeks’ compulsory leave to be taken immediately following
confinement unless in the case of the period before
the presumed date of confinement, a medical practitioner has certified the employee is fit to work.
(b) An employee shall, not less than 10 weeks prior to
the intended date of commencement of parental
leave, give notice in writing to the employer stating
the employee’s intention to take such leave.
(c) An employee shall give not less than 4 weeks’ notice in writing to the employer of the date upon which
the employee proposes to commence parental leave,
stating the period of leave to be taken.
(d) An employee shall not be in breach of this clause
as a consequence of failure to give the stipulated
period of notice in accordance with paragraph (c)
hereof if such failure is occasioned by the employee’s or the employee’s spouse or defacto
spouse’s confinement occurring earlier than the
presumed date.
(e) An employee who has given notice of his or her intention to take parental leave or who is actually taking
parental leave is to notify the employer of particulars of any period of parental leave taken or to be
taken by the employee’s spouse or defacto spouse in
relation to the same child. Such notice is to be supported by a statutory declaration by the employee as
to the truth of the particulars notified.
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(f) An employee is not entitled to take parental leave at
the same time as the employee’s spouse or defacto
spouse except in respect of 1 weeks parental leave—
(i) taken by the male parent immediately after the
birth of the child; or
(ii) taken by the employee and the employee’s
spouse or defacto spouse immediately after a
child has been placed with them with a view
to their adoption of the child.
(g) The entitlement to parental leave is reduced by any
period of parental leave taken by the employee’s
spouse or defacto spouse in relation to the same child
except for the period of 1 weeks leave referred to in
paragraph (f) of this sub-clause.
(3) Transfer to a Safe Job in the case of Maternity Leave—
(a) Where in the opinion of a duly qualified medical
practitioner, illness or risks arising out of the pregnancy or hazards connected with the work assigned
to the employee make it inadvisable for the employee
to continue at her present work, the employee shall,
if the employer deems it practicable, be transferred
to a safe job at the rate and on the conditions attaching to that job until the commencement of maternity
leave.
(b) If the transfer to a safe job is not practicable, the
employee may, or the employer may require the
employee to, take leave for such period as is certified necessary by a duly qualified medical
practitioner. Such leave shall be treated as maternity
leave for the purposes of sub-clauses (7), (8), (9)
and (10) of this clause.
(4) Variation of Period of Parental Leave—
(a) Provided the addition does not extend the parental
leave beyond 52 weeks, the period may be lengthened once only, save with the agreement of the
employer, by the employee giving not less than 14
days’ notice in writing stating the period by which
the leave is to be lengthened.
(b) The period of leave may, with the consent of the
employer, be shortened by the employee giving not
less than 14 days’ notice in writing stating the period by which the leave is to be shortened.
(5) Cancellation of Parental Leave—
(a) Parental leave, applied for but not commenced, shall
be cancelled when the pregnancy of an employee
terminates other than by the birth of a living child.
(b) Where the pregnancy of an employee then on maternity leave, or that of an employee’s spouse or
defacto spouse terminates other than by the birth of
a living child, it shall be the right of the employee to
resume work at a time nominated by the employer
which shall not exceed 4 weeks from the date of
notice in writing by the employee to the employer
that the employee desires to resume work.
(6) Special Maternity Leave and Sick Leave—
(a) Where the pregnancy of an employee not then on
maternity leave terminates after 28 weeks other than
by the birth of a living child then—
(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a duly qualified medical practitioner certifies as necessary before her return to work, or
(ii) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a duly qualified medical
practitioner certifies as necessary before her
return to work.
(b) Where an employee not then on maternity leave suffers illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as special maternity leave) as a duly qualified medical
practitioner certifies as necessary before her return
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to work, provided that the aggregate of paid sick
leave, special maternity leave and maternity leave
shall not exceed 52 weeks.
(c) For the purposes of sub-clauses (7), (8) and (9)
hereof, maternity leave shall include special maternity leave.
(d) An employee returning to work after the completion of a period of leave taken pursuant to this
sub-clause shall be entitled to the position which she
held immediately before proceeding on such leave
or, in the case of an employee who was transferred
to a safe job pursuant to sub-clause (3), to the position she held immediately before such transfer.
Where such position no longer exists but there are
other positions available, for which the employee is
qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and wage to that of her
former position.
(7) Parental Leave and Other Leave Entitlements—
Provided the aggregate of leave including leave taken pursuant to sub-clauses (3) and (6) hereof does not exceed
52 weeks.
(a) An employee may, in lieu of or in conjunction with
parental leave, take any annual leave or long service
leave or any part thereof to which the employee is
then entitled.
(b) Paid sick leave or other paid authorised absences
(excluding annual leave or long service leave), shall
not be available to an employee during the employee’s absence on parental leave.
(8) Effect of Parental Leave on Employment—
Notwithstanding any other provision to the contrary, absence on parental leave shall not break the continuity of
service of an employee but shall not be taken into account in calculating the period of service for any purpose
of this Award.
(9) Termination of Employment—
(a) An employee on parental leave may terminate his or
her employment at any time during the period of
leave by notice given in accordance with this Award.
(b) An employer shall not terminate the employment of
an employee on the ground of her pregnancy or on
the ground of the employee’s absence on parental
leave, but otherwise the rights of an employer in relation to termination of employment are not hereby
affected.
(10) Return to Work after Parental Leave—
(a) An employee shall confirm his or her intention
of returning to work by notice in writing to the
employer giving not less than 4 weeks prior to
the expiration of the employee’s period of parental leave.
(b) An employee, upon the expiration of the notice required by paragraph (a) hereof, shall be entitled to
the position which the employee held immediately
before proceeding on parental leave or, in the case
of an employee who was transferred to a safe job
pursuant to sub-clause (3), to the position which the
employee held immediately before such transfer.
Where such position no longer exists but there are
other positions available for which the employee is
qualified and the duties of which the employee is
capable of performing, the employee shall be entitled to a position as nearly comparable in status and
wage to that of the employee’s former position.
(11) Replacement Employees—
(a) A replacement employee is an employee specifically
engaged as a result of an employee proceeding on
parental leave.
(b) Before an employer engages a replacement employee
under this sub-clause, the employer shall inform that
person of the temporary nature of the employment
and of the rights of the employee who is being replaced.
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(c) Before an employer engages a person to replace an
employee temporarily promoted or transferred in
order to replace an employee exercising his or her
rights under this clause, the employer shall inform
that person of the temporary nature of the promotion or transfer and of the rights of the employee
who is being replaced.
(d) Provided that nothing in this sub-clause shall be
construed as requiring an employer to engage a replacement employee.
(e) A replacement employee shall not be entitled to any
of the rights conferred by this clause except where
his or her employment continues beyond the 12
months qualifying period.
17. Clause 44.—Trainees: Delete this clause and insert a
new Clause 44.—National Training Wage as follows—
44.—NATIONAL TRAINING WAGE
The terms of the federal National Training Wage Award 2000
(as subsequently amended from time to time) apply to this
award provided the following clauses and Schedules are excluded—
• Clause 3.—Anti-discrimination
• Clause 4.—Parties Bound
• Clause 6.—Super-session
• Clause 7.—Period of Operation
• Schedule A
• Schedule B
18. Clause 45.—Enterprise Flexibility: Immediately following this clause insert the following new clauses—Clause
46.—Changes with Significant Effect and Redundancy, Clause
47.—Right of Entry, Clause 48.—Redundancy, Clause 49.—
Anti-Discrimination, Clause 50.—No Extra Claims, Clause
51.—Further Claims, Clause 52.—Union Delegates and Meetings and Clause 53.—Temporary Exemption Clause as
follows—
46.—CHANGES WITH SIGNIFICANT EFFECT AND
REDUNDANCY
(1) In this clause—
“employee” does not include a casual employee or an
apprentice or industrial trainee within the meaning of the
Industrial Training Act 1975 (WA);
“redundant” means being no longer required by an employer to continue doing a job because, for a reason that
is not a usual reason for change in the employer’s workforce, the employer has decided that the job will not be
done by any person.
(2) For the purposes of this clause, an action of an employer
has a significant effect on an employee if —
(a) there is to be a major change in the —
(i) composition, operation or size of; or
(ii) skills required in,
the employer’s work-force that will affect the employee;
(b) there is to be elimination or reduction of —
(i) a job opportunity;
(ii) a promotion opportunity; or
(iii) job tenure,
for the employee;
(c) the hours of the employee’s work are to significantly
increase or decrease;
(d) the employee is to be required to be retrained;
(e) the employee is to be required to transfer to another
job or work location; or
(f) the employee’s job is to be restructured.
(3) Where an employer has decided to—
(a) take action that is likely to have a significant effect
on an employee; or
(b) make an employee redundant,
the employee is entitled to be informed by the employer, as
soon as reasonably practicable after the decision has been
made, of the action or the redundancy, as the case may be, and
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discuss with the employer the matters mentioned in sub-clause
(4) of this clause.
(4) The matters to be discussed are —
(a) the likely effects of the action or the redundancy in
respect of the employee; and
(b) measures that may be taken by the employee or the
employer to avoid or minimize a significant effect,
as the case requires.
(5) Nothing in this clause requires an employer, when providing information or holding a discussion under this clause
to disclose information that may seriously harm—
(a) the employer’s business undertaking; or
(b) the employer’s interest in the carrying on, or disposition, of the business undertaking.
(6) (a) An employee who has been informed that he or she
has been, or will be, made redundant is entitled to paid leave
of up to 8 hours for the purpose of being interviewed for further employment.
(b) The 8 hours need not be consecutive.
(c) An employee who claims to be entitled to paid leave
under paragraph (a) is to provide to the employer evidence
that would satisfy a reasonable person of the entitlement.
(d) Payment for leave under paragraph (a) is to be made at
the rate the employee would have been paid if the leave was
not taken.
47.—RIGHT OF ENTRY
(1) Subject to the Act and this clause the Secretary of the
Union or an authorised official, officer or employee of the
Union shall be permitted to enter the employer’s premises.
(2) The right of entry is only to be exercised—
(a) after reasonable notice of not less than 24 hours to
the employer;
(b) during hours that work is being performed (including during meal breaks) for the employer by
employees covered by this award;
(c) so as to not interfere with the work being performed;
(d) in compliance with the employer’s reasonable security and health and safety requirements; and
(e) to enter—
(i) a reasonable place agreed to between the employer and the Union and such agreement shall
not be unreasonably withheld; or
(ii) if agreement on a reasonable place is not
reached, the staff lunchroom or staff canteen
or other area the relevant employees usually
take their recognised meal or rest breaks.
(3) The Secretary of the Union or an authorised official,
officer or employee of the Union shall not, without the
permission of the employer, interview an employee at any
time other than the employee’s recognised meal or rest
break.
48.—REDUNDANCY
(1) Definition
Redundancy occurs when an employer decides that the
employer no longer wishes the job the employee has been
doing to be done by anyone and this is not due to the ordinary
and customary turnover of labour.
(2) Transfer to lower paid duties
Where an employee is transferred to lower paid duties by
reason of redundancy the same period of notice must be given
as the employee would have been entitled to if the employment had been terminated and the employer may at the
employer’s option, make payment in lieu thereof of an amount
equal to the difference between the former ordinary rate of
pay and the new ordinary time rate for the number of weeks
of notice still owing.
(3) Severance pay
In addition to the period of notice prescribed for ordinary
termination in Clause 7.—Contract of Service an employee
whose employment is terminated by reason of redundancy
must be paid, subject to further order of the Commission, the
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following amount of severance pay in respect of a continuous
period of service—
Period of continuous service Severance pay
1 year or less
1 year and up to the completion of 2 years
2 years and up to the completion of 3 years
3 years and up to the completion of 4 years
4 years and over

nil
4 weeks’ pay
6 weeks’ pay
7 weeks’ pay
8 weeks’ pay

(4) Week’s pay means the ordinary time rate of pay for the
employees concerned.
Provided that the severance payments shall not exceed the
amount which the employee would have earned if employment with the employer had proceeded to the employee’s
normal retirement date.
(5) Employee leaving during notice period
An employee whose employment is terminated by reason
of redundancy may terminate his/her employment during the
period of notice and, if so, will be entitled to the same benefits and payments under this clause had they remained with
the employer until the expiry of such notice. However, in this
circumstance the employee will not be entitled to payment in
lieu of notice.
(6) Alternative employment
An employer, in a particular redundancy case, may make
application to the Commission to have the general severance
pay prescription varied if the employer obtains acceptable alternative employment for an employee.
(7) Time off during notice period
During the period of notice of termination given by the
employer an employee shall be allowed up to one day’s time
off without loss of pay during each week of notice for the
purpose of seeking other employment.
If the employee has been allowed paid leave for more than
one day during the notice period for the purpose of seeking
other employment, the employee shall, at the request of the
employer, be required to produce proof of attendance at an
interview or he or she shall not receive payment for the time
absent. For this purpose a statutory declaration will be sufficient.
(8) Superannuation benefits
Subject to further order of the Commission where an employee who is terminated receives a benefit from a
superannuation scheme, he or she shall only receive under
sub-clause (3) (above) hereof the difference between the severance pay specified in that clause and the amount of the
superannuation benefit he or she receives which is attributable to employer contributions only.
If this superannuation benefit is greater than the amount
due under sub-clause (3) hereof then he or she shall receive
no payment under that clause.
(9) Employees exempted
This clause shall not apply where employment is terminated
as a consequence of conduct that justifies instant dismissal
including inefficiency within the first fourteen days, neglect
of duty or misconduct, and in the case of casual employees,
apprentices or employees engaged for a specific period of time
or for a specific task or tasks.
Notwithstanding the foregoing provisions trainees who are
engaged for a specific period of time shall, once the traineeship
is completed and provided that the trainee services are retained, have all service including the training period counted
in determining entitlements. In the event that a trainee is terminated at the end of his or her traineeship and is re-engaged
by the same employer within six months of such termination
the period of traineeship shall be counted as service in determining any future redundancy entitlements.
(10) Employers exempted
Subject to an order of the Commission, in a particular redundancy case, this clause shall not apply to employers who
employ less than fifteen employees.
(11) Incapacity to pay
An employer, in a particular redundancy case, may make
application to the Commission to have the general severance
pay prescription varied on the basis of the employer’s incapacity to pay.
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49.—ANTI-DISCRIMINATION
(1) It is the intention of the respondents to this award to
respect and value the diversity of the work force by helping to
prevent and eliminate discrimination on the basis of race, colour, sex, sexual preference, age, physical or mental disability,
marital status, family responsibilities, pregnancy, religion,
political opinion, natural extraction or social origin.
(2) Accordingly, in fulfilling their obligations under the dispute avoidance and settling clause, the respondents must make
every endeavour to ensure that neither the award provisions
nor their operation are directly or indirectly discriminatory in
their effects.
(3) Nothing in this clause is taken to affect—
(a) any different treatment (or treatment having different effects) which is specifically exempted under the
State or Commonwealth anti-discrimination legislation;
(b) junior rates of pay;
(c) an employee, employer or registered organisation,
pursuing matters of discrimination in any State or
federal jurisdiction, including by application to the
Human Rights and Equal Opportunity Commission;
(d) a reason for terminating employment if the reason is
based on the inherent requirements of the particular
position concerned; or
(e) a reason for terminating a person’s employment as a
member of the staff of an institution that is conducted
in accordance with the doctrines, tenets, beliefs or
teachings of a particular religion or creed, if the
employer terminates the employment in good faith
to avoid injury to the religious susceptibilities of
adherents of that religion or creed.
50.—NO EXTRA CLAIMS
(1) Except for the excluded matters listed below and as provided for in sub-clause (3), for the period to 1 July 2002 the
Union or any respondent employer shall not make any further
claim for a variation to the award other than for a variation to
give effect to any wage increases in accordance with a State
Wage Case decision (provided that a claim for variation having the effect of varying the award above or below the safety
net is not allowed by this State Wage Case decision exception).
(2) The excluded matters are—
Union badges;
family leave;
bereavement leave;
additional classifications;
rates of pay for Gardeners;
rates of pay for employees of contractors performing work
for or in health or aged care facilities; and
employer obligation to offer award employment at the
time of engagement.
(3) The limitation in sub-clause (1) of this clause on further
award variations shall extend to 1 July 2003 for the following—
(a) penalty rates for ordinary hours for casuals on weekends or public holidays; and
(b) ‘additional rates’ for ordinary hours for casuals.
51.—FURTHER CLAIMS
(1) The consent variations made to the award in matters 381
of 1995 and 582 of 1994 do not prejudice either party in respect of any further claim made after 1 July 2003 in relation
to the following matters or matters that reasonably relate to
those matters—
(a) penalty rates for ordinary hours for casuals on weekends or public holidays; and
(b) ‘additional rates’ for ordinary hours for casuals.
(2) The parties will not seek to rely on the consent variations as a basis for any future claims of the above matters and
any such claim must be established on its merits.
(3) Further, the parties agree that in any future arbitration of
the above matters the onus lies with the party then seeking the
variation.
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52.—UNION DELEGATES AND MEETINGS
(1) In an establishment a Union Delegate may be elected by
the employees. Such Delegate shall be recognised by the employer, and shall be allowed all necessary time during working
hours to submit to the employer industrial matters affecting
the employees whom he represents and further shall be allowed reasonable time during working hours to attend to any
industrial dispute or industrial matter that may arise affecting
the employees in that establishment.
(2) The Union and an employer may agree to further delegates having regard for the size of the establishment and the
shift arrangements for the work performed.
(3) Prior to the intended dismissal of a Union Delegate, the
employer shall notify the union accordingly of the reasons for
such dismissal.
(4) (a) At each employer’s establishment the union shall be
allowed to convene one “Union Meeting” each year, during
ordinary working hours, in accordance with the following
conditions—
(i) such meeting shall be held on any day of the week
other than a Thursday, Friday or Saturday, Sunday
or public holiday;
(ii) the duration of such meeting shall not exceed three
hours;
(iii) the time, date and venue of such meeting shall be
agreed between the Union and the employer;
(iv) each employee attending the meeting during ordinary rostered working hours, shall be paid for such
hours, provided that the employee produces satisfactory evidence of having been in attendance at the
meeting to his or her employer.
(b) For the purposes of this sub-clause and by agreement
between the Union and the employer, the term “Union Meeting”, may mean several individual meetings held at different
times, dates and venues to discuss the same subject matter
provided that an employee shall only be entitled to attend or
be paid for attending one (1) meeting each year.
(5) To avoid doubt, agreement in this clause may not be
unreasonably withheld.
53.—TEMPORARY EXEMPTION CLAUSE
(1) The amendments to this award made in applications 381
of 1995 and 582 of 1994 on 21 February 2001 shall not apply
to the McDonald’s Group.
(2) All other provisions of this award shall continue to apply to the McDonald’s Group.
(3) Either the Union or the McDonald’s Group shall have
liberty to apply to have this clause removed or amended after
26 February, 2001.
(4) For the purposes of this clause the McDonald’s Group
shall mean McDonald’s Australia Limited and its franchisees
operating in Western Australia, including but not limited to
the franchisees referred to in Appendix—McDonald’s Australia Ltd Franchisees of this Award.
19. Schedule A—Named Union Party: Delete this schedule
and insert in lieu thereof the following—
SCHEDULE A—NAMED UNION PARTY
The Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch is a named party to this
Award.
20. Schedule B: Respondents—
(A) Delete this schedule and insert in lieu thereof the
following—
SCHEDULE B—RESPONDENTS
Kings Park Garden Restaurant
Forum Tea & Coffee Lounge
Albert’s Coffee Lounge & Take Away Foods
Noreen’s Snack Bar, 20 Gordon Street
Romano’s Night Club & Restaurant
The Cellars Restaurant
Armadale Coffee Lounge
The Hindquarter Steakhouse
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San Remo Pizza Parlour
Chesterton Lodge
Professional Caterers
Metro Drive-In Theatre
Bunbury Cafeteria
Victory Cafe
Tudor Hall Steakhouse
Swiss Inn
Dragon Pearl Chinese Restaurant
Shell Roadhouse Karratha
Meals on Wheels
Perth City Council
The City of Stirling
Bank of New South Wales
Town & Country Permanent Building Society
Australian Mutual Provident Society
Westralian Farmers Co-Op Ltd
Co-Operative Bulk Handling Ltd
STW 9
Coventry Motor Replacements Ltd
Diamond Poultry Services
Peters Ice-Cream (W.A.) Pty Ltd
Arnott Mills & Ware
The Shell Co. of Australia
B.P. Refinery Pty Ltd
Western Australian Hotels and Hospitality Association
Incorporated (Union of Employers)
(B) Immediately following this schedule and insert a new
Schedule C—Letter to Employees as follows—
SCHEDULE C—LETTER TO EMPLOYEES
[EMPLOYER LETTERHEAD]
‘WITHOUT PREJUDICE’
(date)
(Employee Name)
(Employee Address)
Dear (Employee Name)
Your terms and conditions of employment are governed by
the (insert award name) (“the Award”).
The Award has recently been amended by the Western Australian Industrial Relations Commission to provide a new
classification structure and wage rates and to increase the
loadings payable to casual employees. There is a phase-in
period for the wage increases and the casual loadings. A
number of other changes have also been made to the Award.
The Award provides that the new classification structure and
wage rates be implemented in the following steps—
Step 1
An immediate translation of all employees into pre-determined levels in the new classification structure with
effect from 21 February 2001.
Step 2
As soon as practicable but by no later than 31 March
2001, the employer must notify each employee, in writing, of the classification of work the employee is required
by the employer to perform. The employer must then
ensure each employee is properly classified and paid in
accordance with the new classification structure effective from the first pay period commencing after 1 July
2001.
Our review of your duties has been completed and you
are advised that effective from the first pay period commencing after 1 July 2001 your new classification is that
of … … ….
For your assistance, a copy of the definitions from the
Award relevant to your work is attached.
If you dispute the correctness or fairness of the above
classification the Award requires that you shall firstly
notify the employer, in writing, of your views. The employer and the employee are then required to meet and
make reasonable efforts to resolve any dispute. You may

831

be represented by the Union in these discussions. The
Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch (“the LHMU”) may
be contacted on telephone 9388 5400 or 1800 199 890
(for country callers).
If the dispute is not resolved by those discussions either
party may then seek to have the matter dealt with in accordance with the disputes settling procedure in the
Award. If you require any further information regarding
these matters, you may contact …(insert employer contact name and telephone) or the Union.
Yours faithfully
Manager
21. Appendix—S 49B—Inspection of Records Requirements: Immediately following this appendix insert a new
Appendix—McDonald’s Australia Limited Franchisees as
follows:
APPENDIX
McDONALD’S AUSTRALIA LIMITED
FRANCHISEES
Company Name
Store Address
Sharlumah Pty Limited
Albany Store,
90-106 Albany Highway
ALBANY WA 6330
Wena Pty Limited
Applecross Store,
Cnr Canning Hwy and Sleat
Road APPLECROSS WA
6153
Newview Holdings Pty Ltd
Armadale Store,
69 Jull Street,
ARMADALE WA 6112
Jubilee Jackpot Pty Ltd
Ballajura Store,
Cnr Capital Road and Alexander Drive BALLAJURA
WA 6062
Imbros WA Pty Ltd
Bicton Store,
Cnr Canning Highway and
Foss Street BICTON WA
6157
Multimax (WA) Pty Ltd
Booragoon Store,
Shop 107 Garden City Shopping Centre Almondbury
Road BOORAGOON WA
6154
Misti Vale Pty Ltd
Bunbury Store,
Lot 69 Pennant Road
BUNBURY WA 6230
Sivyer Investments Pty Ltd
Busselton Store
18 Albert Street
BUSSELTON WA 6280
Ranston Pty Ltd
Cannington Store
Cnr Cecil Avenue and Albany
Highway CANNINGTON
WA 6107
Wade Whitley (Beechboro)
Dianella Store,
Dianella Plaza Shopping Centre Alexander Parade
DIANELLA WA 6062
Creydon Pty Ltd
East Victoria Park Store,
Cnr Albany Highway and
Alday Street EAST VICTORIA PARK WA 6101
Citicam Pty Limited
Forrest Place Store,
Shop 22 Forrest Chase,
Forrest Place
PERTH WA 6000
Rose Valley Investments
Forrestfield Store
Pty Limited
70 Hale Road
FORRESTFIELD WA 6058
Imbros WA Pty Limited
Fremantle Store,
1/47 Mews Road
Fishing Boat Harbour
FREMANTLE WA 6160
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Company Name
PALSS Pty Ltd

Davvic Pty Ltd

Rah Nominees Pty Ltd

Eden Corporation Pty Ltd

Newview Holdings Pty Ltd

Maplefir Pty Ltd

Abrohold Pty Ltd

Allsorts Trading Pty Ltd

Swanstar Nominees Pty Ltd

Weststyle Aust Pty Ltd

Westmead Pty Ltd

Swanstar Nominees Pty Ltd
Fiveways Holdings Pty Ltd

Tosend Pty Ltd

Star Storm Investments
Pty Ltd
Wena Pty Limited

Klepeach Pty Limited
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Store Address
Geraldton Store,
Cnr Chapman Road and
Durlacher Street
GERALDTON WA 6530
Jolimont Store
622 Hay Street
JOLIMONT WA 6014
Kalgoorlie Store,
Cnr Boulder and Roberts
Road KALGOORLIE WA
6430
Karratha Store,
Karratha City Shopping Centre Welcome Road
KARRATHA WA 6714
Kelmscott Store,
2901 Albany Highway
KELMSCOTT WA 6111
Landsdale Store,
182 Wanneroo Road
LANDSDALE WA 6056
Maddington Store,
Cnr Albany Highway and
Olga Road MADDINGTON
WA 6109
Mandurah Forum Store,
Mandurah Forum Shopping
Centre Cnr Pinjarra Road and
Arnold Street
MANDURAH WA 6210
Melville Store,
Cnr Leach Highway and
North Lake Road
MELVILLE WA 6156
Mindarie Store,
Anchorage Drive,
Cnr Bergan Way
MINDARIE WA 6030
Mirrabooka Store,
Cnr Mirrabooka Ave and
Yirrigan Drive
MIRRABOOKA WA 6061
O’Connor Store,
390 South Street
O’CONNOR WA 6163
Piccadilly Arcade Store,
Shop 1 Piccadilly Arcade
Hay Street
PERTH WA 6000
Port Hedland Store,
South Hedland Shopping
Centre
Throssell Street
PORT HEDLAND WA 6721
Riverton Store,
363 High Street
RIVERTON WA 6148
South Perth Store,
Cnr Berwick Street and Canning Highway
SOUTH PERTH WA 6151
Spearwood Store,
254 Rockingham Road
SPEARWOOD WA 6163

Citicam Pty Limited

Town Hall Store,
572-576 Hay Street
PERTH WA 6000

Westmead Pty Ltd

Tuart Hill Store,
211 Wanneroo Road
Cnr Morley Drive
TUART HILL WA 6060
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Company Name
Mapiefir Pty Ltd

Store Address
Warwick Ent Centre Store,
Cnr Dorchester and Beach
Roads WARWICK WA 6024
Northfood Pty Limited
Whitford City Store,
Shop F1 Whitford City Shopping Centre Cnr Whitford Ave
and Dampier Ave
HILLARYS WA 6025
Star Store Investments Pty Ltd Willetton Store,
Southlands Shopping Centre
Burrendah Boulevard
WILLETTON WA 6155
Fiveways Holdings Pty Ltd
William Street Store
Cnr Hay and William Streets
PERTH WA 6000
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Decision
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Application dismissed.
Mr T H F Caspersz (of Counsel), by leave
and with him
Mr C W Taylor (of Counsel), by leave
Mr R L Hooker (of Counsel), by leave
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2

Reasons for Decision.
INTRODUCTION
This is an application made by the abovenamed applicant,
The Griffin Mining Company Pty Limited (hereinafter
referred to as “Griffin”) pursuant to s.18(1) of the Coal
Industry Tribunal of Western Australia Act 1992
(hereinafter referred to as “the Coal Act”), which reads
as follows—
“18. Review by Full Bench of Commission
(1) On the application of any party to an industrial
dispute, industrial matter or other matter that has
been dealt with by the Tribunal, the Full Bench
of the Commission may permit any decision or
settlement given or effected by the Tribunal to be
reviewed by the Full Bench of the Commission
and pending such review the President of the
Commission may by order stay the operation of
the decision or settlement.”
That section confers jurisdiction on the President of this
Commission, where an application has been made for
review of a decision of the Coal Industry Tribunal of
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Western Australia (hereinafter referred to as “the
Tribunal”) to stay, by order, the operation of such a
decision pending the review by the Full Bench.
3

The decision sought to be reviewed was made on 9
February 2001 and deposited in the office of the Registrar
on the same date, and the application to review it was
filed on 12 February 2001.

4

Griffin, which was the respondent at first instance, now
applies for a stay of the order made by the Chairperson
of the Tribunal in application No 2 of 2001. The
respondent (hereinafter referred to as “the CMIU”) is an
“organisation” as that is defined in s.7 of the Industrial
Relations Act 1979 (as amended) (hereinafter referred to
as “the Act”) and, indeed, an organisation of employees.

5

The terms of the order sought to be reviewed are as
follows—
“WHEREAS the Applicant is in dispute with the Respondent regarding action taken by the Respondent
to change some of the arrangements under which
work is performed at its workplace, which new arrangements are set out in a letter from the Respondent
to the Applicant dated 31 January 2001;
AND WHEREAS negotiations between the parties
regarding the new arrangements have ceased and the
Respondent, on or about 5 February 2001, in purported exercise of its managerial prerogative,
introduced the changes without the consent of the
Applicant and on or about the same day members of
the Applicant employed by the Respondent commenced and continue to engage in industrial action
in protest, resulting in a disruption to the workplace;
AND WHEREAS the disputants are parties to an
industrial agreement known as the Griffin Coal (Production) Enterprise Agreement 1996—2001, which
makes provision for the orderly resolution of disputes, the spirit, if not the letter, of which is that
matters in dispute are to be resolved either by conciliation or by arbitration and pending the outcome
of that process the status quo, being the historic position, shall continue in an endeavour to ensure work
continues as normal without prejudice to the outcome of any arbitrated resolution of the matters in
dispute;
AND WHEREAS the dispute was the subject of a
conference before the Chairman of the Tribunal on
6 February 2001 and on this day without any satisfactory progress being made towards an orderly
resolution of the dispute;
AND WHEREAS so long as the present state of affairs continues there is little, if any, prospect of an
orderly resolution of the dispute and the likelihood
of a serious deterioration of industrial relations in
respect of the matter;
AND WHEREAS it is desirable that this state of
affairs be brought to an end immediately and that
the disputants resolve their differences in a proper
and orderly manner as contemplated by the industrial agreement to which the disputants are parties
and also by the Coal Industry Tribunal of Western
Australia Act 1992;
NOW THEREFORE, having heard Mr T H F
Caspersz of counsel for the Applicant and Mr D H
Shapper (sic) of counsel for the Respondent, pursuant to the powers vested in me under the Coal
Industry Tribunal of Western Australia Act 1992, I
hereby direct—
1. That as soon as practicable, but in any event
no later than 6 pm on Monday 12 February
2001 there be a return to the status quo, being
the historic position which existed prior to 5
February 2001, pending determination of the
matters in dispute (identified by a letter dated
31 January 2001 from the Respondent to the
Applicant) by the Tribunal unless determined
earlier by conciliation.
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2. That the parties recommence discussions as
soon as practicable, with a view to resolving
the matters in dispute, recognising the need
for flexible working practices in a successful
commercial enterprise.
3. That either party, on giving the other 24 hours
notice, have liberty to apply to vary or cancel
the provisions of this order.”
6

7

8

GROUNDS
The application for a stay of the operation of the order
was made on the following grounds—
“1. There is a serious question to be tried in respect
of the grounds upon which the Applicant seeks a
review of the Order.
2. The circumstances justify the making of an order staying the operation of the Order to the extent
that it purports to restrain the Applicant from
continuing with those matters outlined in the letter dated 31 January 2001 referred to in the Order,
namely—
(a) the applicant has, and will, continue to suffer loss and damage should the Order not
be stayed; and
(b) the respondent and its members will suffer
no prejudice if the Order is so stayed.
Relief claimed
The decision of the Tribunal should be stayed, insofar as it purports to restrain the Applicant from
continuing the changes outlined in the letter dated
31 January 2001 referred to in the Order.”
The application was opposed, at all times, by the
CMIU.
PRINCIPLES
The principles which apply to applications for a stay
pursuant to s.49 of the Act are clearly applicable to
applications for a stay pursuant to the Coal Act and are as
follows—
“These principles have been laid down in a number
of cases, including Gawooleng Dawang Inc v Lupton
and Others 72 WAIG 1310, Director General of the
Ministry for Culture and the Arts v CSA and Others
79 WAIG 670 and City of Geraldton v Cooling 80
WAIG 1751.
It is for the applicant to establish that the stay should
be granted. It is, of course, an underlying principle
that the successful party is entitled to the fruits of
her/his/its order, award or declaration.
For the applicant to succeed, it must be established that there is a serious issue to be tried, that
the balance of convenience favours the applicant
and that other factors consistent with the application of s.26(1)(a), s.26(1)(b) and/or s.26(1)(c)
of the Act, if they exist, require that the application be granted.
If these ingredients exist, then exceptional circumstances exist which warrant the granting of the
application as a matter of equity, good conscience
and the substantial merits of the case. (I say that to
further explain the principles.)”
(See most recently AWU v BHP Iron Ore Ltd 81 WAIG
406 at 407.)

BACKGROUND
The background to this application is somewhat more
complicated than the background to many stay
applications. However, most of the facts are derived from
common ground between the parties.
10 Upon the hearing of this application for a stay, there was
oral and affidavit evidence adduced, as well as a quantity
of documentary evidence. Mr James Robert Coleman,
the General Manager—Operations of Griffin swore an
affidavit on behalf of Griffin and was cross-examined
upon it. Mr Gary Norman Wood, Secretary of the CMIU,
was also called to give evidence on oath on behalf of the
CMIU.
9

834

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

11 On 31 January 2001, Griffin gave notice to the CMIU
that, as and from 5 February 2001, it would implement
contracting out of a number of functions at its coal mine,
which consists of two separate pits at two separate
locations, Ewington and Muja, near Collie in this State.
Relevantly, that implementation was described as
follows—
“1) All goods will be delivered free into store.
2) Cleaning of crib and bathhouse facilities will be
undertaken by contract labour at the discretion
of Griffin management.
.....
4) Griffin will use contractors for all exploration and
water well drilling including dewatering bores and
coal quality control.”
(See exhibit 1.)
12 At its mine, Griffin employs persons who are members
of the CMIU. It also employs members of a federally
registered “affiliated” organisation, described in
submissions as a “counterpart federal body”, namely the
Construction, Forestry, Mining and Energy Union
(hereinafter referred to as “the CFMEU”). Their
employment is subject to Clause 20 and 21 of an
enterprise bargaining agreement registered in this
Commission and in force until 30 September 2001. That
agreement is called The Griffin Coal (Production)
Enterprise Agreement 1996-2001 (77 WAIG 3517)
(hereinafter referred to as “the EBA”). The parties to this
application are parties to that agreement. The employees
concerned are employees in the production area.
13 Clause 20.1(c) and 21.4 of the EBA read as follows—
“20.—PROCESS FOR PREVENTING DISPUTES
20.1 Obligations by the Parties
.....
(c) “Until a matter is resolved the status
quo shall continue, being the historic
position in an endeavour to ensure,
wherever safely possible to do so, work
will continue as normal and without
prejudice to any arbitral procedures in
the contested matter.
(i) Where this dispute involves the
utilisation of non GCM resources agreed in accordance
with Clause 21 the “status quo”
shall mean the practice in place
on the most recent occasion such
or similar resources were used.
(ii) Where this dispute involves the
utilisation of non GCM resources which is not agreed in
accordance with Clause 21 the
“status quo” shall mean that the
non GCM resource work is suspended pending finalisation of
the dispute resolution process.”
“21.—CONTRACTORS PROCEDURE
21.4 Should there be no agreement at the General
Manager/District Official stage, the contract
will proceed unless the Union applies to the
Tribunal within 3 days of the Company formally notifying the Union that it intends to
proceed with the contract, it being the intention of the parties that this process is not to be
used to delay unnecessarily the implementation of the contract.”
(See exhibit 3.)
14 Because of the proposal to contract out, the CMIU’s
members, on 5 February 2001, withdrew their labour in
protest at Griffin’s actions and remained on strike (which
action included some picketing) until 9 February 2001.
15 On 6 February 2001, the Tribunal made a recommendation
to the parties in the following terms—
“That there be an immediate return to the status quo,
being the historic position which existed prior to
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5 February 2001, as envisaged by clause 20 of the
Griffin Coal (Production) Enterprise Agreement
1996—2001, pending resolution of the matters in
dispute (identified by a letter dated 31 January 2001
from the Respondent to the Applicant) either by arbitration or by conciliation.”
(See page 7 of the of the appeal book (hereinafter referred
to as “AB”).)
On 7 February 2001, Griffin declined to accept that
recommendation and advised the Tribunal accordingly
(see exhibit 4).
On 8 February 2001, Griffin issued proceedings in the
Supreme Court of Western Australia (No CIV 1152 of
2001) seeking an interlocutory injunction to restrain the
industrial action.
At about noon on 9 February 2001, the Chairperson of
the Tribunal issued an order in the terms reproduced by
me above. At 2.00 pm on 9 February 2001, Griffin’s
application for an injunction (No CIV 1152 of 2001) and
for an order nisi for a writ of certiorari to quash the
Tribunal’s order and for an interim injunction in those
proceedings (No CIV 1160 of 2001), came on in the
Supreme Court. The applications for injunctions were
dismissed at 5.00 pm that day.
In compliance with the Tribunal’s order, the strike ended
at about 6.40 pm on the same day.
The application for review was then filed on 12 February
2001.
There was evidence on behalf of Griffin that the proposal
to contract out was directed to affording necessary
flexibility to the employer and as a means of reducing
costs. The latter was the subject of evidence from Mr
Coleman of substantial losses occasioned by the order of
the Chairperson that the status quo, that is the viability to
use contractors should be maintained.
For the CMIU, its case, supported by the evidence of Mr
Wood, was that its members were concerned that the use
of contractors might bring difficulties about safety and
that they feared for their employment and their terms and
conditions of employment (the increase of casual
employment being an example) as a result of the use of
contractors. (Whether, in the light of the development of
the law, some persons formerly categorised as independent
contractors should continue to be categorised as such
rather than as employees is an open question.)

SERIOUS ISSUE TO BE TRIED
23 There are a number of reasons why it is submitted that
there is a serious issue to be tried.
Jurisdiction
24 The following related to a submission that there was no
jurisdiction in the Chairperson to make the order which
he made—
1. It is contended that the order was made in excess of
jurisdiction because the dispute referred to the Tribunal in the CMIU’s application was about Griffin’s
utilisation of contractors.
Accordingly, this was not an industrial dispute, it
was submitted, and did not relate to an industrial
matter. Further, therefore, the Chairperson in the
conference proceedings convened under s.12 of the
Coal Act was never properly seised of the matter
and the order was made without jurisdiction.
2. It was also contended that the Chairperson of the
Tribunal erred in law in interpreting the relevant provisions of the EBA (Clauses 20.1(c) and 21.4) to
mean that the status quo required Griffin to cease
using contractors pending the resolution of the dispute.
Clauses 20.1(c) and 21.4 do not have this meaning
because, otherwise, they would be a prohibition on
the use of contractors. A prohibition on contractors
is not an industrial matter and so could not be a
“matter in dispute”, capable of inclusion in the EBA
when it was registered pursuant to s.12(3) of the Coal
Act.
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Instead, a construction, it was submitted, should be
put on the clauses that makes them enforceable and,
thus, does not “freeze” the use of contractors.
Enforcement
3. Next and further and alternatively, it was submitted
that the CMIU’s application was one which essentially sought enforcement of Clauses 20.1(c) and 21.4
of the EBA. This is for the Industrial Magistrate (see
s.12(4) of the Coal Act). There was, therefore, no
jurisdiction to make the order.
No Power to Make the Order
4. Next, it was submitted, s.14(7) of the Coal Act does
not support the making of the order because—
(a) There is no power to do so available to the
Tribunal in conference proceedings pursuant
to s.12 of the Coal Act.
(b) It is only available where the pre-condition,
i.e. pending determination or decision, of the
Tribunal is satisfied.
There was no pending determination or decision of the Tribunal when the order was made
because nothing had been referred by the
Chairperson of the Tribunal (see s.12(7) of the
Coal Act).
In any event, there was no valid reference because there was no “industrial dispute”, as
defined.
(c) Even if s.14(7) of the Coal Act was available
to the Chairperson, the “conditions” or “situations” referred to in the section are the
“conditions” or “situations” of work performed by employees not the work of the
contractor.
Denial of Natural Justice
5. It was also submitted that there was a serious issue
to be tried because Griffin had at first instance been
denied natural justice, in that there was no reasonable opportunity afforded to Griffin to be heard in
relation to the making of the order.
Hence, there was more than a possibility that the
order would not have been made had Griffin been
afforded the opportunity to make proper submissions
and to lead evidence (see Stead v State Government
Insurance Commission [1986] 161 CLR 141 (HC)).
Irrelevant Factors
6. It was submitted that the Chairperson took into account the “spirit” of the EBA and not the letter and
therefore took into account an irrelevant consideration.
Relevant Factors
7. It was submitted that the Chairperson failed to take
into account or proper account a number of relevant
factors including—
(a) The fact that no undertaking for damages was
offered for the order.
(b) The CMIU and its members were in breach of
the pre-strike ballot provisions of the Act at
the time of seeking the order.
(c) The CMIU’s application to the Tribunal was
an abuse of process given the Notice Initiating the Bargaining Period given by the
CFMEU.
Reasons To Permit Review
8. The review, it was submitted, raises important questions of law concerning the jurisdiction and powers
of the Tribunal and concerning the EBA and also
one of public interest.
25 In my opinion, for the reasons which I advance hereinafter,
such a proposition is dubious.
The EBA
26 The CMIU’s complaint (see page 6(AB)) was that the
EBA required the CMIU to apply to the Tribunal within
three days of the Griffin’s notification of its intent to
proceed to contract out pursuant to Clause 21.4, which
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enables Griffin, where it identifies the need to utilise the
services of a contractor within the scope of the mining
operations at Collie, to discuss the matter with union
officials.
27 If there is no agreement to the use of contractors in
accordance with Clause 21.2 and 21.3, then Clause 21.4
applies.
28 If the dispute relates to the utilisation of an outside
contractor and no agreement is reached in relation to the
status quo, then the work done or to be done by the
independent contractor is, by the EBA, to be suspended
pending the finalisation of the dispute resolution process.
That process is prescribed in detail in Clause 20 and
prescribes that, after a cooling off period, the dispute may
be brought to the Tribunal.
29 By virtue of Clause 21.4, in relation to the use of
contractors, if no agreement as to that use is reached, the
contract proceeds unless the union applies to the Tribunal
in three days.
30 In this case, such an application was made, there being
no agreement to the use of contractors. The parties’
agreement that the status quo was to apply and that the
requisite suspension to preserve the status quo came into
operation, in any event, too.
31 That means that the EBA itself requires, by its operation,
that the contracting out cease and it is a breach of the
EBA by Griffin if that does not occur. Put more precisely,
the effect and meaning of Clauses 20 and 21, read in the
context of the whole agreement, is as follows—
(a) Clause 20 provides a mechanism to which the parties to the EBA (the parties to this application) have
bound themselves in order to prevent disputes.
(b) Clause 20 prescribes clearly and unequivocally that,
until a matter is resolved, the status quo, being the
historical position, shall continue.
(c) Where there is a dispute involving the use of “non
GCM resources” which is not agreed in accordance
with Clause 21, then the parties have agreed that the
“status quo” shall mean that the “non GCM resource
work”, i.e. the contracted out work, is suspended
pending finalisation.
32 The meaning, having regard to the plain meaning of the
words of those clauses read in the context of the whole
agreement, is quite clear and unambiguous.
Jurisdiction—Industrial Matter
33 I turn to the question of whether the matter is a matter
raised within the jurisdiction of the Tribunal.
34 It was submitted that the matter before the Chairperson
was neither an industrial dispute nor an industrial matter.
35 An “industrial dispute” is defined in s.3 of the Coal Act
as follows—
“(a) any dispute as to an industrial matter;
(b) any threatened or impending or probable dispute
as to any industrial matter; or
(c) any dispute relating to the demarcation of functions of employees or classes of employees
whether as between employers and employees or
as between members of different organizations
in the coal mining industry of Western Australia;”
36 An “industrial matter” is defined in s.3 of the Coal Act to
mean—
“any industrial matter likely to affect the amicable
relations of employers and employees in the coal
mining industry of Western Australia;”
37 S.10 of the Coal Act confers jurisdiction on the Tribunal
including the Tribunal constituted by the Chairperson,
relevantly by s.10(1), (2) and (6) as follows—
“(1) Notwithstanding any of the provisions of the Industrial Relations Act 1979, or of any award or
industrial agreement made or registered under that
Act, the Tribunal has cognizance of and authority to inquire into and deal with—
(a) any industrial dispute relating to the coal
mining industry in the State not extending
beyond the limits of the State referred to
the Tribunal;
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(b) any industrial matter arising under any order, decision or award of the Tribunal,
relating to the coal mining industry in the
State referred to the Tribunal; and
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.....
(2) An industrial dispute may be referred to the Tribunal under subsection (1) (a) by the relevant
organization, the employers or association of
employers involved in the industrial dispute, the
parties to the dispute or the Minister.
.....
(6) The chairperson sitting and acting alone under
subsection (5) has and may exercise while so sitting and acting all the functions of the Tribunal.”
Thus, for the purposes of this matter, there was jurisdiction
in the Tribunal if there was an “industrial dispute” within
the meaning of s.10(1)(a) of the Coal Act and an
“industrial matter” as referred to in s.10(1)(b) of the Coal
Act.
Part of the submission on behalf of Griffin, too, said to
be based on Re Cram [1987] 163 CLR 117, was that the
matter before the Commission was an industrial matter
because it was a matter pertaining to the engagement of
independent contractors, and was a matter of managerial
prerogative and not an industrial matter. Re Cram (HC)
(op cit) is not authority for the proposition that a matter
of the exercise of “managerial prerogative” is not capable
of constituting an industrial matter.
Re Cram (HC) (op cit) is not authority for the proposition
that contracting out work which has been or can be
performed by employees is not an industrial matter.
Indeed, I quote a most apposite part of the judgment of
the whole Court in Re Cram (HC) (op cit) at pages 135136—
“No doubt our traditional system of industrial conciliation and arbitration has itself contributed to a
growing recognition that management and labour
have a mutual interest in many aspects of the operation of a business enterprise. Many management
decisions, once viewed as the sole prerogative of
management, are now correctly seen as directly affecting the relationship of employer and employee
and constituting an “industrial matter”.
A dispute about the level of manning is a good example. It has a direct impact on the work to be done
by employees; it affects the volume of work to be
performed by each employee and the conditions in
which he performs his work. So also with the mode
of recruitment of the workforce. The competence and
reliability of the workforce has a direct impact on
the conditions of work, notably as they relate to occupational health and observance of safety standards.
Employees, as well as management, have a legitimate interest in both these matters.
Why then is not the proposed employment of nonunion labour or the refusal to abide by a system of
recruitment which gives preference to union labour
a matter directly affecting the relations of employer
and employee? The decision in Reg. V. Gaudron; Ex
parte Uniroyal Pty. Ltd. shows that it is. There the
Court held that a dispute about preference in employment for a particular class of members of a union
was a dispute as to an “industrial matter” as defined
by s.4 of the Conciliation and Arbitration Act: see
also Waterside Workers’ Federation of Australia v.
Gilchrist, Watt & Sanderson Ltd.; Reg. v. Holmes;
Ex parte Altona Petrochemical Co. Ltd. It is simply
not to the point that the industrial matter related to
prospective employment: see Uniroyal . There was
an actual dispute between existing employees and
employers about that industrial matter.”
In my opinion, if authority were needed, that case is
authority for the proposition that the matter and the order
were made within jurisdiction.
Insofar as ALHMWU v Australian Higher Education
Industrial Association (C No. 33216 of 1991) Print
M8770 (AIRC) relates to “letting out” contracts for work
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normally done by employees is not an industrial dispute
for the purposes of the Commonwealth Act, I would not
regard it as persuasive authority. In that case, the question
was whether such a matter could be the subject of an
award.
In this case, such a matter is already the subject of specific
terms of an EBA. Further, R v The Judges of the
Commonwealth Industrial Court and Others; Ex parte
Cocks and Others (1968) 121 CLR 313 is not authority
to the contrary. I say that even though that case deals
with the narrower expression of what an “industrial
dispute” is as it appeared in s.4 of the Commonwealth
Conciliation and Arbitration Act 1904-1967, which is
narrower than the definition in s.7 of the Act (see RGC
Mineral Sands Ltd and Another v CMETSWU 80 WAIG
2437 (IAC)) and much narrower than the definition in
the Coal Act, for the reasons which I elaborate on
hereunder.
In R v The Judges of the Commonwealth Industrial Court
and Others; Ex parte Cocks and Others (HC)(op cit), it
was held, too, that the question whether the practice of
employing independent contractors in any particular
industry is undesirable and should be forbidden was not
an industrial matter (see per Barwick CJ, Taylor and Owen
JJ at pages 319-320).
The main obstacle was that, to find that this was an
industrial matter, one would have to find that the
Commission had power to regulate or forbid an alternative
course lawfully open to an employer merely because it is
in the interests of employees in the industry.
First, that sort of approach as a principle does not stand
in the face of the specific reference to “manning” as an
industrial matter in Re Cram (HC) (op cit). Second, in
this case, the matter, as I observe hereinafter, is an
industrial matter pursuant to the EBA which cannot, by
virtue of the Coal Act, be called into question before me.
Third, as I observe hereinafter, the very broad words of
the definition of “industrial dispute” and “industrial
matter”, as defined, render this matter in the context of
this industry at this time, a matter which clearly affects
employers and employees as such and, most materially
and importantly, is likely to and does affect the amicable
relations of employers and employees in the industry.
The matter is therefore an “industrial matter” and the
dispute is an “industrial dispute”, as both terms are
defined. It follows that I do not apply either Re Cram
(HC) (op cit) which is distinguishable or ALHMWU v
Australian Higher Education Industrial Association (op
cit) for the same reason and also because I am not bound
by it.
The matter before the Tribunal was a dispute, as both the
application and the order reveal, in relation to action
clearly taken by Griffin to change arrangements under
which work was performed at the workplace by allocating
work formerly done by employees to contractors. Indeed,
some of those changes were introduced without consent
and there resulted a disputation manifested in significant
industrial action, in fact a strike. That was the matter
before the Tribunal.
I would make the following related observations.
It was open to find, too, that the grievance procedure
outlined in Clause 20 had not been followed. There was,
in that the use of contractors was to be introduced without
the agreement of the CMIU and contrary to Clause 20,
an industrial matter, as defined. Such proposed or actual
introduction of contractors was likely to affect and,
indeed, did affect the amicable relations of employers
and employees, as employers and employees in the coal
mining industry of Western Australia. Thus, there was a
clear connection between this matter and the relations
between employers and employees in the industry. That
connection arose from the EBA between them and the
fact that their relationship was affected to the extent that
a strike occurred.
It was made clear in evidence why this was so. That there
was a dispute as to that matter is and was quite clear.
There was, therefore, an industrial dispute within the
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meaning of s.3 and s.10 of the Coal Act (see s.10(1)(a)
and (b) and s.10(2)). Within the meaning of s.10, this
was an industrial dispute, as defined, clearly relating to
the coal mining industry in this State.
52 Further, if the EBA is an order, award or decision of the
Tribunal and it is arguable that it is, then it is an industrial
matter relating to the coal mining industry in this State.
In any event, a dispute as to the EBA and its effect is an
industrial dispute relating to the coal mining industry in
this State.
53 Reference was made to “industrial matter” or “dispute”,
as defined in s.7 of the Act and in Workplace Relations
Act 1996 (Cth). Those definitions are dissimilar and do
not apply. The legislation is not applicable.
54 The Parliament has prescribed a definition for the
purposes of the Coal Act. Nor is any help to be gained
from the definition in the New South Wales Coal Mining
Tribunal Act.
55 It was submitted that the EBA should somehow be read
down or interpreted to excise from it the express references
to and prescriptions for the use of contractors because
they were not industrial matters, as defined.
56 First of all, they do and can refer to industrial matters.
Second, to interpret the EBA by purporting to excise
matters in an enterprise bargaining agreement is not
interpretation but constitutes calling an award, order or
determination of the Tribunal into question, contrary to
s.19 of the Coal Act; or if that is not positively the case, I
am not persuaded that it is not.
57 The matter arose from and was directly concerned with a
matter of substance and of conduct prescribed by an
enterprise bargaining agreement which bound and binds
the employer and the organisation of employees which
represents the production employees, employed by
Griffin, and prescribes certain conditions which apply to
the employment of those employees.
58 A management decision such as this directly affects the
rights and obligations of the employer and employee.
59 There is indubitably a dispute relating to the matter and
amicable relations have been and remain affected by the
matter of the use of independent contractors to do work
which has, to the present, been performed by employees.
60 This was incontestably, as defined, a dispute as to an
industrial matter and therefore an industrial dispute within
the meaning of the Coal Act.
61 Jurisdiction, therefore, existed and exists in the Tribunal.
There is no merit in that contention and no serious issue
to be tried.
The Second Contention—Jurisdiction
62 I now turn to the second contention as to jurisdiction.
63 Once an industrial agreement is registered, it is not for
the President to challenge its validity, nor for the Full
Bench by distorting its terms.
64 In any event, for the reasons which I have already
observed, this matter, which arises directly out of the EBA,
is plainly an industrial matter and an industrial dispute.
The words of the EBA are quite clear and unambiguous
and read as I interpreted them above in the context of the
whole of the EBA.
Was the application at first instance an enforcement?
65 It was submitted on behalf of Griffin that the Tribunal
has no power to enforce an agreement (see s.12(3) of the
Coal Act and see Crewe and Sons v AMWSU 69 WAIG
2623). (S.14(7) of the Coal Act does not alter this, it was
submitted.)
66 It was submitted that there was no creation of future rights
and obligations by the order. That submission was not, if
I might say so, to the point. The proceedings before the
Chairperson had not reached the point of arbitration,
where rights and obligations are determined. What
occurred was that the Chairperson made an order which
he was expressly empowered to make under the Coal Act,
pursuant to s.14(7).
67 That provision expressly empowers the Chairperson, on
the application of any party interested in such dispute or
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matter (and there was such an application before him), to
by order direct that the conditions or situations out of
which such industrial dispute or industrial matter arose
shall not be altered pending such determination or
decision.
68 The situation was the non-use of contractors which it was
sought to change. The Chairperson’s order was directed
to achieving what s.14(7) of the Coal Act empowers him
to order.
69 The question of enforcement simply does not arise. In
any event, as Mr Hooker submitted on behalf of the
CMIU, enforcement has a narrow meaning under Part 3
of the Act. This, by any view, was not an order for
enforcement but an order to maintain the industrial status
quo whilst the parties, as directed, conducted discussions.
The order did not purport to finally determine rights or
obligations, nor even in its broadest sense, enforce the
EBA.
70 The order was made on an application in relation to
matters in dispute where the jurisdiction of the Tribunal
to deal with a dispute was properly invoked and an order
properly made. What occurred here was that an order,
quite distinguishable from the order made in Crewe and
Sons v AMWSU (op cit), was made. In that case, the order
sought was the sort of order which only an Industrial
Magistrate is empowered to make. No serious issue to be
tried is raised by that ground.
Did the chairperson have power to make the order?
71 As I have already observed, the Chairperson, sitting alone,
has the same jurisdiction and powers as the Tribunal (see
s.10(6) of the Coal Act). The Chairperson is empowered
whenever, in his opinion, it is desirable for the purpose of
preventing or settling an industrial dispute referred to the
Tribunal, to summon a person or persons to a conference.
It was not in issue that that was what occurred here.
72 By virtue of s.12(7) of the Coal Act, wherever a
conference has been held by the Chairperson and no
agreement has been reached following the conference,
the Chairperson is mandatorily required to refer to the
Tribunal all or any of the matters in dispute and the
Tribunal shall have the jurisdiction to hear and determine
the same.
73 Pending a determination or decision of any industrial
dispute or industrial matter by the Tribunal, the
Chairperson, on the application of any party interested in
such dispute or matter, may order or direct that the
conditions or situations out of which such industrial
dispute or matter arose shall not be altered pending such
determination or decision (see s.14(7) of the Coal Act).
74 The order at first instance was expressed to be made
“pending determination of the matters in dispute” by the
Tribunal, unless determined earlier by conciliation. That
is a sufficient expression of the nature of the order to find
a valid exercise of the power within the meaning of s.14(7)
of the Coal Act. It was within power to make the order
which was made pending the hearing and determination
of the application.
75 Further, the order made provision for earlier settlement
by agreement or conciliation, but the order was predicated
upon and made pending any necessary determination of
the matters in dispute. The order made was validly made,
within power.
76 I would add, however, that an order such as this which
does not impose a time limit might, in some
circumstances, be attacked as beyond power, if it prevents
or unreasonably delays the Chairperson conciliating and
referring the matter to the Tribunal in the absence of an
agreement at conciliation, given the Chairperson’s
statutory obligation in that respect, in a reasonable time.
That was not submitted to me on this occasion and I make
no judgment on it.
Natural Justice
77 For Griffin, it was submitted that the Chairperson denied
Griffin natural justice in that he did not afford them a
reasonable opportunity to be heard before the order was
made. The rules of natural justice do apply (see Kioa and
Others v West and Another [1985] 159 CLR 550).
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78 It is noteworthy that s.14(7) of the Coal Act specifically
provides that an order preserving the status quo can be
made. By its very nature, such an order is made to “put a
lid on things” whilst an agreement is negotiated or a
dispute is conciliated. By their nature, such orders are
made as a matter of urgency to prevent a dispute igniting
or continuing to burn. (S.44(6b) of the Act provides a
basis for similar orders in this Commission.)
79 However, this was not a final hearing to determine rights
and obligations. It was a conference to which the parties
were summoned because they were in dispute. The parties
were present. The Chairperson made an order directed to
preserving the status quo (and clearly removing
temporarily the cause of the dispute) as a tool for
attempting to facilitate an agreement, in the exercise of a
statutory power to do so.
80 To act fairly did not require the Chairperson to hear the
parties as to detailed matters of loss, or of loss at all.
These factors were, in my opinion, irrelevant to the
decision as to whether the order which was made should
be made. This was not an arbitration hearing to determine
future rights and obligations.
81 Orders such as this are almost a sine qua non to the
conciliation process being put in train and are usually
made as a matter of urgency for that purpose, in the heat
of the dispute (see a not dissimilar example in J Wattie
Canneries Ltd v Hayes and Others [1987] 74 ALR 202).
The order was properly made (see Stead v State
Government Insurance Commission (HC)(op cit)).
82 There was also liberty to apply or vary the orders given
so that any opportunity to be heard further was not
extinguished. There was adequate opportunity to be heard.
It would seem to me further that evidence of loss, if
adduced, could not have altered the result. That ground
does not, for those reasons, raise a serious issue to be
tried.
Relevant and Irrelevant Factors
83 There are no relevant factors to which the Chairperson
has not had proper regard. What was relevant was that
there was a dispute, that one party sought that the Tribunal
resolve it, that the Tribunal afforded an opportunity to
the parties to resolve it and sought to preserve the status
quo by an order which was not a final order and could
not be. Further, there was liberty to apply to vary or
discharge the order.
84 For those reasons, too, no irrelevant factors were taken
into account. In particular, the submission that any
undertaking to pay damages should have been taken into
account was and is not relevant for the purposes of
conciliation proceedings or orders such as were made here
by an industrial tribunal, nor was anything said to
persuade me otherwise. The recitals reveal, in my opinion,
that the order was made having regard to all of the relevant
factors and having regard to no irrelevant factors.
85 Whilst some criticism might be levelled at the Chairperson
for not fixing a time when conciliation might take place
if no agreement was reached, that does not, at least in the
short term, render the order subject to challenge on any
valid basis.
BALANCE OF CONVENIENCE
86 It was submitted on behalf of Griffin that the balance of
convenience lay with it because the evidence was that
Griffin was suffering substantial financial loss by being
unable to engage independent contractors to perform the
work of its employees in the areas manned by the CMIU.
87 On the part of the CMIU, it was submitted that the balance
of convenience lay with it because the decision to use
contractors was, in the long term, likely to erode the
conditions of employment of its members and jeopardise
their employment.
88 In my opinion, the balance of convenience lies with the
CMIU because it has rightly and validly, pursuant to the
EBA and under the Coal Act, invoked the jurisdiction of
the Tribunal and has obtained an order to maintain the
status quo whilst the parties follow a direction to attempt
to reach an agreement.
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89 The question of balance of convenience is not determined
in this instance by whether the parties suffer detriment in
the matter which is at the heart of the dispute. The
jurisdiction exists to resolve this dispute and other
disputes, as defined. Further and significantly, the order
made can be varied or discharged or the parties can move
to conciliation and/or arbitration. It is not for Griffin to
attempt to defeat the jurisdiction which it has agreed to
in the EBA and which exists, in any event, in the statute
by attempting to achieve, through a stay application, that
which the EBA forbids and what the Tribunal has ordered
in an attempt to assist the parties to resolve the matter.
90 What is alleged to be evidence of the balance of
convenience is in fact evidence of the divided points of
view at the heart of the matter. To accede to the application
would be to give Griffin an advantage contrary to the
terms of the EBA which binds Griffin and the CMIU;
and give an advantage to Griffin arising from its failure
to abide by the terms of the EBA. To accede to the
application for a stay would be to enable Griffin to achieve
its aim of using independent contractors when that issue
is at the heart of a dispute for which the EBA provides a
settlement mechanism. To accede to the application would
be to allow a bypassing of the mechanism and a denial of
the jurisdiction of the Tribunal which is properly seised
of the matter.
91 That there is or is not a loss occasioned by the exercise of
jurisdiction is not to the point. The CMIU, for its part,
objects to the use of contractors and claims a detriment
to its members from their use.
92 The point at issue is that there are those two conflicting
points of view. It is irrelevant that there was strike action.
The strike action is a manifestation of the dispute. The
order was directed at the question in dispute and, in any
event, that action ceased when the order was made. The
merits of those positions are not yet in issue. The balance
of convenience favours the maintenance of the status quo,
followed by negotiations, conciliation and arbitration and
the order is a step in that process.
93 It is not for Griffin to obliquely complain by this
application that the Tribunal’s jurisdiction and powers
are as they are.
94 In any event, either party was and is free to bring the
matter back before the Chairperson if they are unable to
reach an agreement. That meant that, to some extent, this
application was unnecessary.
95 It is also part of the balance of convenience that the status
quo be maintained in industrial matters (see Re Moore;
Ex parte Pillar [1991] 65 ALJR 683 (HC) per Dawson J
and Re Peter John Sharkey & Others; Ex parte The Food
Preservers Union of Western Australia, Union of Workers
[2000] WASC 259 (unreported) delivered 28 September
2000 (IAC 7 of 2000) per Anderson J).
96 The balance of convenience clearly lies with the CMIU.
It certainly has not been established to lie with Griffin.
FINALLY
97 Further, the Commission, constituted by the President,
will not lightly interfere during the course of conciliation
and arbitration, and will not lightly deprive a “successful
party” of the fruits of an order such as this. There was no
reason to do so in this case.
98 I would add, somewhat unnecessarily perhaps, that these
findings and conclusions have been made solely for the
purpose of dealing with this application and cannot
constitute my views as a member of the Full Bench on
any review of the decision at first instance.
99 Griffin, for those reasons, has not established that an order
should be made in its favour because it has not established
that the equity, good conscience and the substantial merits
of the case lie with it.
100 Further s.26(1)(c) of the Act applied means that the
interests of the CMIU and Griffin, as well as the interests
of the community (see s.26(1)(d) of the Act) are best
served by allowing the Tribunal, acting within its
jurisdiction, to deal with the matter according to law and
proceeding to conciliation and, if necessary, arbitration,
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promptly. It would seem to be in everyone’s interests that
this matter is now expedited in the Tribunal.
101 For those reasons, I dismissed the application.

2001 WAIRC 02171
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
GRIFFIN COAL MINING COMPANY
PTY LIMITED, APPLICANT
v.
THE COAL MINERS’ INDUSTRIAL
UNION OF WORKERS OF WESTERN
AUSTRALIA,
COLLIE,
RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J
SHARKEY
DELIVERED
MONDAY, 26 FEBRUARY 2001
FILE NO/S
PRES 3 OF 2001
CITATION NO. 2001 WAIRC 02171
_______________________________________________________________________________

Decision
Appearances
Applicant

Respondent

Application dismissed.
Mr T H F Caspersz (of Counsel), by leave
and with him
Mr C W Taylor (of Counsel), by Leave
Mr R L Hooker (of Counsel), by leave

_______________________________________________________________________________

Order.
This matter having come on for hearing before me on the 21st
and 26th days of February 2001, and having heard Mr T H F
Caspersz (of Counsel), by leave, and with him Mr C W Taylor
(of Counsel), by leave, on behalf of the applicant and Mr R L
Hooker (of Counsel), by leave, on behalf of the respondent,
and having determined that the application should be dismissed
and that my reasons for decision will issue at a future date, it
is this day, the 26th day of February 2001, ordered that application No PRES 3 of 2001 be and is hereby dismissed.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

AWARDS/AGREEMENTS—
Variation of—
ARTWORKERS AWARD.
No. A30 of 1987.
2001 WAIRC 02097
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, APPLICANT
v.
TOWN OF NARROGIN, AVON
VALLEY ARTS SOCIETY INC,
RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
FRIDAY, 16 FEBRUARY 2001
FILE NO
APPLICATION 1614 OF 2000
CITATION NO. 2001 WAIRC 02097
____________________________________________________________________________

Result

839

Award varied

____________________________________________________________________________

Order.
HAVING heard Mr P. Joyce on behalf of the Applicant and
there being no appearance on behalf of the Respondents, and
by consent, the Commission pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Artworkers Award be varied in accordance
with the attached Schedule and that such variation shall
have effect from the first pay period commencing on or
after the date hereof.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

Schedule.
1. Clause 7.—Special Rates and Provisions: Delete subclause
(9) of this clause and insert in lieu the following—
(9) Travel Allowance
A fares allowance of $12.60 per day shall be paid to
employees required to work away from their usual
place of employment.
2. Clause 11.—Overtime: Delete subclause (2) of this clause
and insert in lieu the following—
(2) Where an employee is required to work overtime
and such overtime is worked for a period of at least
two hours in excess of and continuous with the required daily hours of work, the employee shall be
provided with a meal free of cost, or shall be paid
the sum of $8.30 as meal money.
3. Clause 18.—Living Away from Home: Delete subclause
(4) of this clause and insert in lieu the following—
(4) An employee, to whom the provisions of subclause
(1) of this clause apply, shall be paid an allowance
of $25.70 for any weekend that the employee returns home from the job, but only if—
(a) the employee advises the employer or the
employer’s agent of the intention no later than
the Tuesday immediately preceding the weekend in which the employee so returns;
(b) the employee is not required for work during
that weekend;
(c) the employee returns to the job on the first
working day following the weekend; and
(d) the employer does not provide, or offer to provide, suitable transport.
4. Clause 19.—Motor Vehicle Allowances: Delete subclause
(3) of this clause and insert in lieu the following—
(3) A year, for the purpose of this clause, shall commence on the 1st day of July and end on the 30th
day of June next following.
Rates of Hire for Use of Employee’s Own Vehicle
on Employer’s Business
Area and Details

Metropolitan Area
South West Land Division
North of 23.5° South Latitude
Rest of the State
Motor Cycle (in all areas)

Engine Displacement
(in Cubic Centimetres)
Over
Over
1600cc
2600cc
1600cc
& under
- 2600cc
Rate per Kilometre (Cents)
57.7
46.4
40.4
53.9
47.6
41.5
60.0
53.3
46.4
55.7
49.1
42.7
18.2
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BUILDING TRADES AWARD 1968.
No. 31 of 1966.
2001 WAIRC 02004
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS & OTHER, APPLICANT
v.
CRYSTAL SOFTDRINKS & OTHERS,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
TUESDAY, 6 FEBRUARY 2001
FILE NO/S
APPLICATION 375 OF 2000
CITATION NO. 2001 WAIRC 02004
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Variation of the Building Trades Award
1968.
Ms J Harrison
Mr K Dwyer as agent

_______________________________________________________________________________

Order.
HAVING heard Ms J Harrison on behalf of the applicant and
Mr K Dwyer on behalf of the respondent the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT the Building Trades Award 1968 be varied in
accordance with the following Schedule and that such
variation shall have effect from the beginning of the first
pay period commencing on or after 6 February 2001.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.

Schedule.
1. Clause 6—Definitions: Delete paragraph (a) of subclause
(1) and insert the following in lieu thereof—
(a) “Union” means—
The Construction, Mining, Energy, Timberyards, Sawmills & Woodworkers’ Union of
Australia—Western Australian Branch;
The Western Australian Builders’ Labourers,
Painters and Plasterers Union of Workers.
The Plumbers and Gasfitters Employees Union of Australia, West Australian Branch,
Industrial Union of Workers;
or, as the case may be
The Building Trades Association of Unions
of Western Australia (Association of Workers).
2. Clause 6—Definitions: Delete subparagraph (iv) of paragraph (a) of subclause (3) and insert the following in lieu
thereof—
(iv) in general labouring (excluding production and
processing) not provided for herein. Provided that
such work is covered by the Constitution Rule of
the WABLPPU and had such work been performed
on 6/2/2001, was not at that date covered by any
other award of the Western Australian Industrial
Relations Commission.
3. Clause 10—Wages: Delete subclause (7) and renumber
subclause (8) to read subclause (7).
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BUILDING TRADES AWARD 1968.
No. 31 of 1966.
2001 WAIRC 02098
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS,
CONSTRUCTION,
MINING, ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN
BRANCH,
APPLICANT
v.
CRYSTAL SOFTDRINKS, ROYAL
AGRICULTURAL SOCIETY OF
WESTERN AUSTRALIA INC,
FRONTLINE
ALUMINIUM
WINDOWS, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
FRIDAY, 16 FEBRUARY 2001
FILE NO
APPLICATION 1610 OF 2000
CITATION NO. 2001 WAIRC 02098
____________________________________________________________________________

Result

Award varied

____________________________________________________________________________

Order.
HAVING heard Mr P. Joyce on behalf of the Applicants and
Mr K. Dwyer on behalf of the Respondent, and by consent,
the Commission pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—
THAT the Building Trades Award 1968 be varied in
accordance with the attached Schedule and that such variation shall have effect from the first pay period
commencing on or after the date hereof.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

Schedule.
1. Clause 10.—Wages: Delete subclause (4) of this clause
and insert in lieu the following—
(4) Tool Allowance: (Per Week)
$
(a) Bricklayers and Stoneworkers
14.00
(b) Plasterers
16.20
(c) Carpenters and Joiners
19.70
(d) Joiners—Assembler A or B
9.90
(e) Plumbers
19.70
(f) Painters
4.90
(g) Signwriters
4.90
(h) Glaziers
4.90
Note 1: The tool allowance prescribed in paragraphs (a) to
(h) inclusive of this subclause, each include an amount of 5
cents for the purpose of enabling the employees to insure their
tools against loss or damage by theft or fire.
Note 2: The abovenamed allowances shall not be paid where
the employer supplied the employee with all necessary tools.
2. Clause 14.—Fares and Travelling Time—
A. Delete paragraphs (c) and (d) of subclause (1) of
this clause and insert in lieu the following—
(c) Where an employer requests a worker to use
his own car and the worker agrees, an amount
of 69 cents per kilometre shall be paid for kilometres in excess of the kilometres a worker
would normally incur in travelling between
his home and his depot or shop.
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(d) This subclause shall be deemed to be complied with where an employer adopts the
practice of paying an amount of $12.60 on
each day a worker is required to report to the
job away from his shop.
B. Delete subclause (2) of this clause and insert in lieu
the following—
(2) For travelling during working hours to and
from the employer’s place of business or form
one job to another, a worker shall be paid by
the employer at ordinary rates. The employer
shall pay all fares and reasonable expenses in
connection with such travelling. Provided that
if an employer requests the worker to use his
own vehicle, the employer shall pay a car allowance of not less than 69 cents per kilometre
for each kilometre the worker travels in response to such request.
3. Clause 19.—Overtime: Delete subclause (6) of this clause
and insert in lieu the following—
(6) Any employee who is required to continue working
for more than two hours after his usual knock-off
time on any day shall be supplied by the employer
with a reasonable meal or, in lieu of such meal, shall
be paid an allowance of $8.30 for that meal.
Provided that this subclause shall not apply to a
worker who has been notified on the previous day
that he would be required to work such overtime.
4. Clause 23.—Distant Work—
A. Delete subclause (4) of this clause and insert in lieu
the following—
(4) The employer shall pay all fares which shall
be deemed to include the cost of transporting
the employee’s tools, in connection with such
travelling, and shall pay the cost of each ordinary meal actually and reasonably required
during such travelling but the minimum allowance for such meal shall be $8.30.
Provided that the amount of the return fare
shall not be payable if the worker be dismissed
for misconduct or, within one working week
of his commencing work on the job, for incompetency or if the worker terminates or
discontinues his work on the job within one
month of his commencing thereon.
Provided further that where such travelling is
to or from or within the area of the State north
of latitude 26°S., the following provisions
shall apply—
(a) The amount of the original fare shall
be deducted from the subsequent earnings of the worker.
(b) One-third of the amount of such fare
shall be refunded by the employer to
any worker who continues for each of
the first three months of the duration
of the job, with the full fare being refunded by the employer to a worker
who continues in his service until the
completion of any job of less than three
months’ duration or to any worker dismissed by the employer within the first
three months of the employment unless such dismissal was due to the
worker’s misconduct.
(c) Where a worker continues in the employer’s service at a distant job for three
months or six months, he shall be paid
by the employer either one half or the
full amount as the case may be, of the
fares incurred in returning to his home,
with the full amount of such fares being payable by the employer to a
worker who continues in his service
until the completion of any job of less
than six months’ duration or to any
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worker dismissed by the employer
within the first six months of the employment unless such dismissal was
due to the worker’s misconduct.
B. Delete paragraph (a) of subclause (6) of this clause
and insert in lieu the following—
(6) (a) A worker not required to work during
a weekend who works as required during the ordinary hours of work on the
working day before and the working
day after a weekend, and who notifies
his employer no later than the previous Tuesday of his intention to return
home at the weekend and who returns
home for that weekend, shall be paid
an allowance of $25.70 for each such
occasion unless travelling facilities are
provided.
C. Delete subclause (9) of this clause and insert in lieu
the following—
(9) Where an employee, supplied with board and
lodging by his employer, is required to live
more than one half of a mile from the job, he
shall be provided with suitable transport to and
from that job or be paid an allowance of $12.60
per day provided that where the time actually
spent in travelling either to or from the job
exceeds twenty minutes, that excess travelling
time shall be paid for at ordinary rates whether
or not suitable transport is supplied by the employer.

BUILDING TRADES (GOLDMINING INDUSTRY)
AWARD.
Nos. 29 & 32 of 1965 and 4 of 1966.
2001 WAIRC 02106
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CONSTRUCTION,
MINING,
ENERGY,
TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN
BRANCH,
APPLICANT
v.
LAKE VIEW AND STAR LIMITED,
GREAT BOULDER GOLD MINES
LTD,
GOLD
MINES
OF
KALGOORLIE
(AUST)
LTD,
RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
FRIDAY, 16 FEBRUARY 2001
FILE NO
APPLICATION 1607 OF 2000
CITATION NO. 2001 WAIRC 02106
____________________________________________________________________________

Result

Award varied

____________________________________________________________________________

Order.
HAVING heard Mr P. Joyce on behalf of the Applicant and
Mr P. Connell on behalf of the Respondents, and by consent,
the Commission pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—
THAT the Building Trades (Goldmining Industry)
Award be varied in accordance with the attached Schedule and that such variation shall have effect from the first
pay period commencing on or after the date hereof.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
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Schedule.
1. Clause 9.—Wages: Delete subclause (2) of this clause
and insert in lieu the following—
(2) Tool Allowance (per week)
(a) Carpenter
19.70
(b) Painter
4.90
The tool allowance for carpenter and joiner includes an
amount of five cents for the purpose of enabling the employees to insure their tools against loss or damage by theft or fire.
2. Clause 17.—Overtime: Delete subclause (6) of this clause
and insert in lieu the following—
(6) When a employee, without being notified on the previous day, is required to continue working after the
usual knock-off time for more than one hour or (in
the case of a day-worker) after 5.30pm whichever is
the later, he shall be provided with any meal required
or shall be paid $8.30 in lieu thereof.

BUILDING TRADES (GOVERNMENT) AWARD 1968.
No. 31A of 1966.
2001 WAIRC 02092
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS,
CONSTRUCTION,
MINING, ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN
BRANCH,
APPLICANT
v.
CONTRACT AND MANAGEMENT
SERVICES, HEALTH DEPT.OF WA,
AGRICULTURE
WESTERN
AUSTRALIA, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
FRIDAY, 16 FEBRUARY 2001
FILE NO
APPLICATION 1612 OF 2000
CITATION NO. 2001 WAIRC 02092
____________________________________________________________________________

Result

Award varied

____________________________________________________________________________

Order.
HAVING heard Mr P. Joyce on behalf of the Applicants and
Ms A. Davidson on behalf of the Respondent, and by consent, the Commission pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—
THAT the Building Trades (Government) Award 1968
be varied in accordance with the attached Schedule and
that such variation shall have effect from the first pay
period commencing on or after the date hereof.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

Schedule.
1. Clause 9.—Wages: Delete subclause (2) of this clause
and insert in lieu the following—
(2) Tool Allowance
(Per Week)
$
(a) Bricklayers and Stoneworkers
14.00
(b) Plasterers
16.20
(c) Carpenters and Joiners
19.70
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(Per Week)
$
(d) Plumbers
19.70
(e) Painters and Sign-writers
4.90
(f) Glaziers
4.90
(g) Stonemasons: The employer shall supply all
necessary tools for the use of stonemasons,
except when engaged on building construction, when the worker, if required to supply
his/her own tools, shall receive a tool allowance at the rate of $1.55 per week.
NOTE 1: The tool allowance prescribed in paragraphs (a), (b), (c) and (d) of this subclause each
include an amount of six cents for the purpose of
enabling the employees to insure their tools against
loss or damage by theft or fire.
NOTE 2: The abovenamed allowances shall not be
paid where the employer supplies an employee with
all necessary tools.
2. Clause 14A.—Fares and Travelling Time (Other than
Distant Work)—
A. Delete paragraphs (a) and (b) of subclause (1) of
this clause and insert in lieu the following—
(a) Within a radius of 50 km from such depot
$12.60 per day.
(b) Subject to the provisions of subclause (2)
hereof, work performed at places beyond a
radius of 50 km from the permanent depot
shall be deemed to be distant work, unless the
employer and the employees, with the consent of the union, agree in any particular case
that the travelling allowance for such work
shall be paid under this clause in which case
an additional allowance of 62 cents per kilometre shall be paid for each kilometre in excess
of the 50 kilometre radius;
B. Delete subclause (5) of this clause and insert in lieu
the following—
(5) For travelling during working hours from and
to the employer’s place of business or from
one job to another, a worker shall be paid by
the employer at ordinary rates. The employer
shall pay all fares and reasonable expenses in
connection with such travelling. Provided that
if an employer requests the worker to use his
own vehicle, the employer shall pay a car allowance of not less than 69 cents per kilometre
for each kilometre the worker travels in response to such request.
3. Clause 14B.—Fares and Travelling—Plumbers—
A. Delete subclause (2) of this clause and insert in lieu
the following—
(2) Travel beyond defined radius: When working
on jobs beyond the defined radius from the
centre (as defined) the fares as defined and
one-quarter of an hour’s travelling time plus
an allowance for travelling time calculated at
the ordinary time rate of pay for the time required to travel to the job site and back from
and to the defined radius and calculated at
speed not exceeding the legal speed limit with
a minimum payment of a quarter of an hour
for each such journey. Where an employee
provides his own transport, an additional allowance of 13 cents per kilometre shall be
payable for the distance involved in travelling
beyond the defined radius and return thereto,
which shall compensate for any fares incurred
by public transport.
B. Delete subclause (3) of this clause and insert in lieu
the following—
(3) Transport during working hours: Where an
employee is required by an employer to travel
to any other job site during the course of his
daily engagement he shall be paid all fares
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necessarily incurred, except where transport
is provided by the employer to and from such
site, and all time spent in such travel shall be
regarded as time worked.
Provided that where an employer requests an
employee to use his own car to effect such a
transfer and such employee agrees to do so
the employee shall be paid an allowance at
the rate of 69 cents per kilometre.
C. Delete paragraph (a) of subclause (5) of this clause
and insert in lieu the following—
(a) Radius and Fares—The radius shall be 50 kilometres and the fares shall be $8.40 per day.
4. Clause 15.—Apprentices: Delete subclause (14) of this
clause and insert in lieu the following—
(14) On the completion of the probationary period an apprentice shall be supplied with tools as selected by
the foreman up to the value of—
Carpentry and Joinery—
$
Joiners Shop
181.30
Other
197.30
Plumbing
170.80
Painting, Signwriting and Glazing
55.10
Bricklaying
122.60
Plastering
135.40
5. Clause 19.—Overtime: Delete subclause (6) of this clause
and insert in lieu the following—
(6) Any employee who is required to continue working
for more than two hours after his usual knock-off
time on any day shall be supplied by the employer
with a reasonable meal, or in lieu of such meal, shall
be paid an allowance of $8.30 for a meal.
Provided that this subclause shall not apply to a
worker who has been notified on the previous day
that he would be required to work such overtime.
6. Clause 29.—Distant Work—
A. Delete paragraph (c) of subclause (1) of this clause
and insert in lieu the following—
(c) (i) An employee who is obliged under
paragraph (a) of this subclause to camp
at or reasonably close to the site of the
work and is not provided free with food
and accommodation referred to in the
said paragraph, shall be paid an allowance of $61.88 per week or $2.26 per
day for any period of employment less
than one week. This allowance shall be
reduced by $30.92 per week, or $1.37
per day where the aforesaid rate applies in all cases where the employer
at his own costs provides the employee
with both a proper mess room and the
cooking of the employees food.
(ii) The weekly rate of $61.88 and the
aforementioned deduction of $30.92
shall apply notwithstanding that employee may return to his home at
weekend.
Provided that such employee does not
absent himself without just cause from
the job for any of the ordinary working hours or reasonable overtime
required in such week otherwise a deduction of $1.90 per day may be made
for each non working day and ordinary
working day not fully worked in that
week up to the maximum allowance
prescribed.
(iii) Where the employer provides a mess
and cooking staff the deduction referred to in placitum (i) of this
paragraph shall be made, unless otherwise agreed, notwithstanding that an
employee may not avail himself of the
mess facilities.
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(iv) The weekly allowance for an employee
working north of latitude 26 degrees
and camped 20 miles or more from the
nearest town shall be increased to
$15.87 in cases where the employee is
obliged to batch.
B. Delete paragraph (d) of subclause (1) of this clause
and insert in lieu the following—
(d) A deduction of $1.90 per day may be made in
respect of any employee coming under the
provisions of paragraph (c) of this subclause
for any absence coming within the provision
of subclause (3) hereof, or for any absence of
the employee on leave without pay.
C. Delete paragraph (b) of subclause (2) of this clause
and insert in lieu the following—
(b) Subject to the provisions of this subclause the
employer shall pay all costs incurred by an
employee in travelling to and from a job to
which paragraph (a) of subclause (1) hereof
refers from and to the place of engagement.
Such costs shall be limited to fares, which shall
include sleeping berth accommodation, where
such is reasonably necessary, transport of
tools, meal money at the rate of $3.10 for each
ordinary meal actually and reasonably required and paid for by the employee during
such travelling and payment for travelling time
(which shall include time waiting for transport connections and also ordinary working
hours not worked after the employee has arrived at the job destination and made himself
available for work) at ordinary time rates with
a maximum of eight hours for any one day.
Provided that any employee who is dismissed
for misconduct, or who, within one week of
commencing work, is dismissed for incompetence shall forfeit all rights under this
subclause and any costs already incurred under this subclause by the employer in respect
of that employees travel to the job shall, to
the extent that the same have not been satisfied by deductions from his wages made by
the employer under paragraph (d) of this
subclause, where that paragraph is applicable,
remain a debt due from the employee to the
employer and the amount thereof shall be retainable or recoverable by the employer from
the employee in the same way as the debt referred to in subclause (d) of this clause.

CATERING EMPLOYEES AND TEA ATTENDANTS
(GOVERNMENT) AWARD 1982.
No. A34 of 1981.
2001 WAIRC 02294
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
THE MINISTER FOR PRIMARY
INDUSTRY
AND
OTHERS,
RESPONDENTS
CORAM
COMMISSIONER A R BEECH
DELIVERED
WEDNESDAY, 14 MARCH 2001
FILE NO
APPLICATION 741 OF 2000
CITATION NO. 2001 WAIRC 02294
_______________________________________________________________________________
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Award varied.

5. Clause 27.—Uniforms and Laundering: Delete this clause
and insert in lieu thereof the following—

Mr J. Ridley appeared on behalf of the
applicant.
Ms A. Davison (as agent) appeared on
behalf of the respondents.

27.—UNIFORMS AND LAUNDERING
Where uniforms are required to be worn by the employer
they shall be supplied and laundered by the employer
and remain the property of the employer, provided that
in lieu of the employer laundering same, the employee
shall be paid $2.70 per week for such laundering. Provided further that any employee employed as a Cook shall
be paid $4.00 per week for laundering.
6. Clause 28.—Protective Clothing: Delete subclause (1) of
this clause and insert in lieu thereof the following—
(1) Employees who are required to wash dishes, or otherwise handle detergents, acids, soaps or any
injurious substances, shall be supplied with rubber
gloves free of charge by the employer, or be paid an
allowance of $1.30 per week in lieu.
7. Clause 29.—Employee’s Equipment: Delete this clause
and insert in lieu thereof the following—

_______________________________________________________________________________

Order.
HAVING HEARD Mr J. Ridley on behalf of the applicant
and Ms A. Davison (as agent) on behalf of the respondents,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 and by consent, hereby
orders—
THAT the Catering Employees and Tea Attendants
(Government) Award 1982 be varied in accordance with
the following schedule and that such variation shall have
effect from the beginning of the first pay period commencing on or after the 14th day of March 2001.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.

Schedule.
1. Clause 9.—Additional Rates for Ordinary Hours: Delete
subclauses (1) and (2) of this clause and insert in lieu thereof
the following—
(1) A full-time or part-time employee who is required
to work any ordinary hours between 7.00pm and
7.00am Monday to Friday, inclusive, shall be paid,
in addition to the appropriate wage set out in Clause
22.—Wages, an additional payment equivalent to
15% of the wages paid for the time so worked with
a minimum payment of $2.38 per day.
(2) An employee who is required to work any of his
ordinary hours on any day in more than one period
of employ and other than for meal breaks as prescribed by Clause 13.—Meal Breaks of this award,
shall be paid an allowance of $2.03 per day, for such
broken work period worked.
2. Clause 14.—Meal Money: Delete the amount of $7.20
and insert the amount of $7.63 in lieu thereof.
3. Clause 22.—Wages: Delete subclause (2) and (3) of this
clause and insert in lieu thereof the following—
(2) In addition to the above wage rates service pay will
be paid for each year of service at the following rates
per week—
$
Year 1 .................................... 60.80
Year 2 .................................... 66.40
Year 3 and thereafter ............ 71.30
(3) Leading Hands—
An employee (other than a Chef) who is appointed and placed in charge of other
employees by the employer
shall be paid
the following rates in addition to his or her
normal wage per week—
$
(a) If placed in charge of less
than six employees
10.20
(b) If placed in charge of six
to ten employees
13.60
(c) If placed in charge of 11
to 20 employees
15.70
(d) If placed in charge of
more than 20 employees
26.20
4. Clause 25.—Bar Work: Delete the amount of 74 cents
from this clause and insert the amount of 79 cents in lieu
thereof.

29.—EMPLOYEE’S EQUIPMENT
All knives, choppers, tools, brushes, towels and other
utensils, implements and material which may be required
to be used by the employee for the purpose of carrying
out their duties, shall be supplied by the employer free of
charge.
Provided that where an employee is required by the employer to use his own knives he shall be paid an allowance
of $7.40 per week.
8. Schedule A—Named Union Party—Delete this Schedule
and insert in lieu thereof the following—
SCHEDULE A—NAMED UNION PARTY
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch is a named
party to this award.
9. Schedule B—Respondents—Delete this Schedule and
insert in lieu thereof the following—
SCHEDULE B—RESPONDENTS
The Minister for Primary Industry
The Minister for Community Development
The Minister for Education
The Minister for Health
The Minister for Labour Relations
The Minister for Lands
The Minister for Environment
The Minister for Police
The Minister for Planning
The Minister for Transport
The Minister for Works
The Minister for Water Resources
The Minister for Aboriginal Affairs
The Attorney General
Commissioner for Main Roads
The State Government Printer
State Government Insurance Commission
Western Australian Fire Brigades Board
Western Australian Museum Board

81 W.A.I.G.
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CLOTHING TRADES AWARD 1973.
No. 16 of 1972.
2001 WAIRC 02154
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE WESTERN AUSTRALIAN
CLOTHING AND ALLIED TRADES’
INDUSTRIAL UNION OF WORKERS,
APPLICANT
v.
FULLIN TAILORING COMPANY
AND OTHERS, RESPONDENTS
CORAM
COMMISSIONER S WOOD
DELIVERED
FRIDAY, 23 FEBRUARY 2001
FILE NO
APPLICATION 821 OF 2000
CITATION NO. 2001 WAIRC 02154
_______________________________________________________________________________

Result
Representation
Applicant
Respondents

Award varied

Result

Schedule.
1. Delete paragraph (a) of subclause (2) of clause 18A—
Rates of Pay Post Transition Period and insert in lieu thereof
the following—
(a) The following wage schedule will operate from the
beginning of the first pay period to commence after
the 23rd February 2001.
Base
Rate

Supplementary
Payment

Award varied

____________________________________________________________________________

Order.
HAVING heard Mr T J Pope on behalf of the applicant and
Mr P Robertson on behalf of the respondents, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT the Clothing Trades Award 1973 as varied, be
further varied in accordance with the following Schedule
and that such variation shall have effect from the beginning of the first pay period commencing after 23 February
2001.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.

Relativity
to Skill
Level 4

EARTH MOVING AND CONSTRUCTION AWARD.
No. 10 of 1963.
2001 WAIRC 02103
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CONSTRUCTION,
MINING,
ENERGY,
TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN
BRANCH,
APPLICANT
v.
GOLDFIELDS CONTRACTORS PTY
LTD, HOT MIX LTD, RHODES, DFD
PTY LTD, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
FRIDAY, 16 FEBRUARY 2001
FILE NO
APPLICATION 1616 OF 2000
CITATION NO. 2001 WAIRC 02103
____________________________________________________________________________

Mr T J Pope
Mr P Robertson

_______________________________________________________________________________

Skill
Level

845

Arbitrated
Safety
Net
Adjustment

Total
Minimum
Award
Rate

Trainee

78

299.50

25.90

75.00

400.40

1

82

314.30

27.80

75.00

417.10

2

87.4

334.00

30.60

75.00

439.60

3

92.4

345.70

39.80

75.00

460.50

4

100

358.30

58.90

75.00

492.20

5

Na

376.30

82.60

75.00

533.90

Order.
HAVING heard Mr P. Joyce on behalf of the Applicant and
Mr K. Dwyer on behalf of the Respondent, and by consent,
the Commission pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—
(1) THAT the Earth Moving and Construction Award
be varied in accordance with the attached Schedule
and that such variation shall have effect from the
first pay period commencing on or after the date
hereof.
(2) THAT the application be divided so that application
No. 1616A of 2000 will deal with Appendix II of
the award.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

Schedule.
1. Clause 11.—Meal Money: Delete this clause and insert
in lieu the following—
When an employee is required for overtime without having been notified on the previous day, he/she shall be
supplied with a meal or be paid $8.30 in lieu thereof, and
if owing to the overtime worked, a second or subsequent
meal is required he/she shall be supplied with each meal
or be paid $5.10 for each meal so required. Provided no
such meal or payment is due unless the employee works
more than two hours after the usual knock off time. Provided that an employee who is allowed not less than one
hour and a half in which to get a meal before resuming
work, and facilities for obtaining a meal are available,
shall not be entitled to meal money or a meal under this
clause.
2. Clause 17.—Living Away from Home Allowance—
A. Delete paragraph (b) of subclause (1) of this clause
and insert in lieu the following—
(b) pay an allowance of $303.00 per week of seven
days but such allowance shall not be wages.
In the case of broken parts of the week occurring at the beginning or the ending of the
employment on a distant job the allowance
shall be $43.30 per day.
B. Delete paragraph (a) of subclause (4) of this clause
and insert in lieu the following—
(4) (a) An employee who works as required
during the ordinary hours of work on
the working day before and the working day after a weekend and who
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notified the employer or his/her representative, not later than Tuesday of
each week, of his/her intention to return to his/her usual place of residence
for the weekend, shall be paid an allowance of $25.20 for each such
occasion.
C. Delete subclause (7) of this clause and insert in lieu
the following—
(7) Where an employee, supplied with board and
lodging by his/her employer, is required to live
more than 800 metres from the job he/she shall
be provided with suitable transport to and from
that job or be paid an allowance of $12.60 per
day provided that where the time actually spent
in travelling either to or from the job exceeds
twenty minutes, that excess time shall be paid
for at ordinary rates whether or not suitable
transport is supplied by the employer.
3. Clause 23.—Travelling Allowance—
A. Delete paragraph (a) of subclause (1) of this clause
and insert in lieu the following—
(1) (a) An employee required on any day to
report directly to the job shall be paid
the following allowance to compensate
him/her for excess fares and travelling
time from the employee’s home to his/
her place of work and return.
Within a radius of 50 kilometres from
the G.P.O. Perth $12.60 per day.
B. Delete subclause (2) of this clause and insert in lieu
the following—
(2) On country work where camping facilities are
not provided and travel cannot be made by
public conveyance, an employee required to
travel to or from the place of work shall, unless a conveyance be provided by the employer
(free of charge) to transport him/her to and
from the place of work and a central pick-up
place, be paid allowances in accordance with
the following scale.
Per Day
$
3 kilometres each way and up to
and including 8 kilometres each way
5.20
over 8 kilometres each way and up to
including 16 kilometres each way
9.70
over 16 kilometres each way and up to
and including 32 kilometres each way
12.10
over 32 kilometres each way
14.50

ENGINE DRIVERS’ (GENERAL) AWARD.
No. R21A of 1977.
2001 WAIRC 02102
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CONSTRUCTION,
MINING,
ENERGY,
TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN
BRANCH,
APPLICANT
v.
COCA COLA BOTTLERS, MASSEYFERGUSON (AUST) LTD, JAMES
HARDIE & CO PTY LTD,
RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
FRIDAY, 16 FEBRUARY 2001
FILE NO
APPLICATION 1617 OF 2000
CITATION NO. 2001 WAIRC 02102
____________________________________________________________________________

Result

81 W.A.I.G.

Award varied

____________________________________________________________________________

Order.
HAVING heard Mr P. Joyce on behalf of the Applicant and
Mr K. Dwyer on behalf of the Respondent, and by consent,
the Commission pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—
THAT the Engine Drivers’ (General) Award be varied
in accordance with the attached Schedule and that such
variation shall have effect from the first pay period commencing on or after the date hereof.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

Schedule.
1. Clause 8.—Overtime: Delete paragraph (b) of subclause
(3) of this clause and insert in lieu the following—
(b) Meal Allowance—
(i) An employee who, without being notified on
the previous day or earlier, has to continue
working after the usual knock-off time for
more than two hours, shall be provided with
any meal required or shall be paid $7.40 for
the first meal and $5.00 for each subsequent
meal.
Provided that this subclause shall not apply
to an employee residing in the same locality
as his or her employment who can reasonably
return home for a meal.
(ii) If a worker as a consequence of the notification referred to in (i) above has provided a
meal and is not required to work less overtime than the period notified, he or she shall
be paid for each meal provided and not required, the appropriate prescribed amount.
2. Schedule “C”—38 Hour Week Provisions: Delete paragraph (f) of subclause (3) of clause (5) of this schedule and
insert in lieu the following—
(f) Meal Allowance—
(i) Where an employee, without being notified
on the previous day or earlier, has to continue
working after his usual knockoff time for more
than two hours, he shall be provided with any
meal required or shall be paid $7.40 for a meal
and, if owing to the amount of overtime
worked, a second or subsequent meal is required he shall be supplied with each such
meal by the employer or be paid $5.00 for
each meal so required. Provided that this paragraph shall not apply to an employee residing
in the same locality as his place of employment who can reasonably return home for a
meal.
(ii) If an employee, as a consequence of the notification referred to in sub-paragraph (i) of this
paragraph, has provided himself with a meal
or meals, and is not required to work overtime or is required to work less overtime than
the period notified, he shall be paid for each
meal provided and not required, the appropriate amount prescribed in sub-paragraph (i) of
this paragraph.

81 W.A.I.G.
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ENGINE DRIVERS (GOVERNMENT) AWARD 1983.
No. A5 of 1983.
2001 WAIRC 02093
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CONSTRUCTION,
MINING,
ENERGY,
TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN
BRANCH,
APPLICANT
v.
BOARD
OF
MANAGEMENT,
FREMANTLE HOSPITAL, BOARD OF
MANAGEMENT,
PRINCESS
MARGRET HOSPITAL, BOARD OF
MANAGEMENT, ROYAL PERTH
HOSPITAL, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
FRIDAY, 16 FEBRUARY 2001
FILE NO
APPLICATION 1615 OF 2000
CITATION NO. 2001 WAIRC 02093
____________________________________________________________________________
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ENGINEERING TRADES (GOVERNMENT)
AWARD, 1967.
Nos. 29, 30 and 31 of 1961 and 3 of 1962.
2001 WAIRC 02236
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
COMMUNICATIONS, ELECTRICAL,
ELECTRONIC,
ENERGY,
INFORMATION,
POSTAL,
PLUMBING,
AND
ALLIED
WORKERS UNION OF AUSTRALIA,
ENGIN & ELECT DIV, WA BRANCH
AND OTHER, APPLICANT
v.
THE MINISTER FOR WORKS,
RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
TUESDAY, 6 MARCH 2001
FILE NO
APPLICATION 1845 OF 2000
CITATION NO. 2001 WAIRC 02236
____________________________________________________________________________

Result

Award Varied

____________________________________________________________________________

Result

Award varied

____________________________________________________________________________

Order.
HAVING heard Mr P. Joyce on behalf of the Applicant and
Ms A. Davidson on behalf of the Respondents, and by consent,
the Commission pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—
THAT the Engine Drivers (Government) Award 1983
be varied in accordance with the attached Schedule and
that such variation shall have effect from the first pay
period commencing on or after the date hereof.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

Schedule.
1. Clause 10.—Overtime: Delete paragraph (b) of subclause
(3) of this clause and insert in lieu the following—
(b) Meal Allowance—
(i) Where an employee without being notified on
the previous day or earlier, has to continue
working after his usual knockoff time for more
than two hours, he shall be provided with a
meal or shall be paid $6.60 for a meal and, if
owing to the amount of overtime worked, a
second or subsequent meal is required he shall
be supplied with each such meal by the employer or be paid $4.70 for each meal so
required. Provided that this paragraph shall
not apply to an employee residing in the same
locality as his place of employment who can
reasonably return home for a meal.
Provided further that an employee who commences to work overtime before the usual
starting time shall, if the overtime exceeds two
hours and is continuous with his day’s work,
be supplied with a meal by his employer or be
paid $6.60 for a meal.
(ii) An employee required to work continuous
from 12 midnight to 6.30 a.m. and ordered
back to work at 8.00 a.m. the same day, shall
be paid $3.30 for breakfast.
(iii) All time worked during the usual meal time
by any employee other than a continuous shift
work employee shall be paid at overtime rates
and such rates shall continue until the employee knocks off for his meal.

Order.
HAVING heard Mr C. Young on behalf of the Applicants and
Ms A. Davison for the Respondent, and by consent, the Commission pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—
THAT the Engineering Trades (Government) Award,
1967 Award Nos 29, 30 and 31 of 1961and 3 of 1962 be
varied in accordance with the following Schedule and
such variation shall have effect on or after the 28th day of
February 2001.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

Schedule.
Fifth Schedule—Building Management Authority Wages
and Conditions: Delete subclause (5) of this schedule and
insert in lieu the following—
(5) Wages—
(a) The wages for Building Management Authority
employees on or after the 28th day of February
2001 will be as follows—
Classification

On
Engagement
$

Safety Net
Adjustment
$

Total Rate
Per Week
$

Engineering
Tradesperson—
Level 4—Group A
Group B
Group C
Level 3A
Level 3B
Level 2
Level 1

492.60
502.30
511.70
465.40
457.70
442.00
436.00

73.00
73.00
73.00
73.00
75.00
75.00
75.00

565.60
575.30
584.70
538.40
532.70
517.00
511.00

Engineering
Employee—
Level 4—Group A
Group B
Group C
Group D
Level 3
Level 2
Level 1

406.20
392.70
384.20
381.70
370.00
363.00
341.90

75.00
75.00
75.00
75.00
75.00
75.00
75.00

481.20
467.70
459.20
456.70
445.00
438.00
416.90

After One Year
of Service
$

Safety Net
Adjustment
$

Total Rate
Per Week
$

498.60
508.30
517.70
471.10
462.60

73.00
73.00
71.00
73.00
73.00

571.60
581.30
588.70
544.10
535.60

Classification

Engineering
Tradesperson—
Level 4—Group A
Group B
Group C
Level 3A
Level 3B

848

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
Classification

Level 2
Level 1
Engineering
Employee—
Level 4—Group A
Group B
Group C
Group D
Level 3
Level 2
Level 1
Classification
Engineering
Tradesperson—
Level 4—Group A
Group B
Group C
Level 3A
Level 3B
Level 2
Level 1
Engineering
Employee—
Level 4—Group A
Group B
Group C
Group D
Level 3
Level 2
Level 1

After One Year
of Service
$
447.30
441.20

Safety Net
Adjustment
$
75.00
75.00

Total Rate
Per Week
$
522.30
516.20

411.10
397.10
388.20
383.90
374.50
367.10
346.00

75.00
75.00
75.00
75.00
75.00
75.00
75.00

486.10
472.10
463.20
458.90
449.50
442.10
421.00

After Two Years
of Service
$

Safety Net
Adjustment
$

Total Rate
Per Week
$

503.60
513.30
523.10
475.50
467.30
451.50
445.60

73.00
73.00
71.00
73.00
73.00
75.00
75.00

576.60
586.30
594.10
548.50
540.30
526.50
520.60

415.00
401.10
391.90
386.90
378.00
370.80
349.10

75.00
75.00
75.00
75.00
75.00
75.00
75.00

490.00
476.10
466.90
461.90
453.50
445.80
424.10

The rates of pay in this award include arbitrated safety
net adjustments available since December 1993, under
the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset
against any equivalent amount in the rate of pay received
by employees since 1 November 1991 above the rate prescribed in the award except where such absorption is
contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State
Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

FOREMEN (BUILDING TRADES) AWARD 1991.
No. A5 of 1987.
2001 WAIRC 02100
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS,
CONSTRUCTION,
MINING, ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN
BRANCH,
APPLICANT
v.
MASTER BUILDERS’ ASSOCIATION
OF WESTERN AUSTRALIA (UNION
OF EMPLOYERS), THE MASTER
PAINTERS, DECORATORS AND
SIGNWRITERS ASSOCIATION OF
WESTERN
AUSTRALIA
(INDUSTRIAL
UNION
OF
EMPLOYERS),
WESTSWAN
FORMWORK
PTY
LTD,
RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
FRIDAY, 16 FEBRUARY 2001
FILE NO
APPLICATION 1608 OF 2000
CITATION NO. 2001 WAIRC 02100
____________________________________________________________________________

Result

81 W.A.I.G.

Award varied

____________________________________________________________________________

Order.
HAVING heard Mr P. Joyce on behalf of the Applicants and
Mr K. Richardson on behalf of the Respondents, and by consent, the Commission pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—
THAT the Foremen (Building Trades) Award 1991 be
varied in accordance with the attached Schedule and that
such variation shall have effect from the first pay period
commencing on or after the date hereof.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

Schedule.
1. Clause 14.—Distant Work—
A. Delete paragraph (b) of subclause (3) of this clause
and insert in lieu the following—
(b) Pay an allowance of $303.00 per week of seven
days but such allowance shall not be wages.
In the case of broken parts of the week occurring at the beginning or ending of employment
on a distant job the allowance shall be $43.30
per day.
Provided that the foregoing allowances shall
be increased if the foreman satisfies the employer that he/she reasonably incurred a
greater outlay than that prescribed. In the event
of disagreement the matter may be referred to
a Board of Reference for determination; or
B. Delete paragraphs (a) and (b) of subclause (4) of
this clause and insert in lieu the following—
(a) Forward Journey—
(i) For the time spent in so travelling, at
ordinary rates up to a maximum of
eight hours per day for each day of
travel (to be calculated as the time taken
by rail or the usual travelling facilities).
(ii) For the amount of a fare on the most
common method of public transport to
the job (bus, economy air, second class
rail with sleeping berths if necessary,
which may require a first class rail
fare), and any excess payment due to
transporting his/her tools if such is incurred.
(iii) For any meals incurred while travelling at $8.30 per meal.
Provided that the employer may deduct
the cost of the forward journey fare
from a foreman who terminates or discontinues his/her employment within
two weeks of commencing on the job
and who does not forthwith return to
his/her place of engagement.
(b) Return Journey—
A foreman shall, for the return journey receive the same time, fare and meal
payments as provided in paragraph (a) of
this subclause together with an amount of
$15.30 to cover the cost of transporting
himself/herself and his/her tools from the
main public transport terminal to his/her
usual place of residence.
Provided that the above return journey payments shall not be paid if the foreman
terminates or discontinues his/her employment within two months of commencing
on the job, or if he is dismissed for incompetence within one working week of
commencing on the job, or is dismissed
for misconduct.
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C. Delete paragraph (a) of subclause (6) of this clause
and insert in lieu the following—
(6) (a) Weekend Return Home—
A foreman who works as required
during the ordinary hours of work
on the working day before and the
working day after a weekend and
who notifies the employer or his/
her representative, no later than
Tuesday of each week, of his/her
intention to return to his/her usual
place of residence at the weekend
and who returns to his/her usual
place of residence for the weekend, shall be paid an allowance of
$25.70 for each occasion.
D. Delete paragraph (b) of subclause (7) of this clause
and insert in lieu the following—
(b) Camping Allowance—
A foreman living in a construction camp
where free messing is not provided shall
receive a camping allowance of $120.10
for every complete week he/she is available for work. If required to be in camp for
less than a complete week he/she shall be
paid $17.30 per day including any Saturday or Sunday if he/she is in camp and
available for work on the working days
immediately preceding and succeeding
each Saturday and Sunday. If a foreman is
absent without the employer’s approval on
any day, the allowance shall not be payable for that day and if such unauthorised
absence occurs on the working day immediately preceding or succeeding a Saturday
or Sunday, the allowance shall not be payable for the Saturday or Sunday.
2. Clause 18.—Fares and Travelling Time: Delete subclause
(1) of this clause and insert in lieu the following—
(1) A foreman required to report directly to the job shall
be paid the following allowances to compensate for
travel patterns and costs peculiar to the construction
industry—
(a) On places of work within a 50 kilometres radius from the General Post Office, Perth,
$12.60 per day.
(b) Where an employer’s business or branch is
situated outside the 50 kilometres radius referred to in (a) and a foreman is engaged for
work from that establishment, and is required
to report to a job within a 50 kilometres radius from the post office nearest the
establishment, $12.60 per day.
(c) Where a foreman travels daily from inside any
radius referred to in (a) or (b) to a job outside
that area that foreman shall be paid—
(i) $12.60 per day.
(ii) In respect of travel from the designated
radius to the job and return to that radius 37 cents per kilometre and wages
for the time spent in such travel.
(d) Where a foreman is transferred from one site
to another during working hours, 69 cents per
kilometre and wages for the time spent travelling.
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INDUSTRIAL SPRAYPAINTING AND
SANDBLASTING AWARD 1991.
No. A33 of 1987.
2001 WAIRC 02099
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, APPLICANT
v.
ABRASIVE BLASTING SERVICES
PTY LTD, BLASTCOATERS PTY LTD,
BLASTWORKS
PTY
LTD,
RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
FRIDAY, 16 FEBRUARY 2001
FILE NO
APPLICATION 1609 OF 2000
CITATION NO. 2001 WAIRC 02099
____________________________________________________________________________

Result

Award varied

____________________________________________________________________________

Order.
HAVING heard Mr P. Joyce on behalf of the Applicant and
Mr K. Dwyer on behalf of the Respondent, and by consent,
the Commission pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—
(1) THAT the Industrial Spraypainting and Sandblasting Award. 1991 be varied in accordance with the
amended Schedule and that such variation shall have
effect from the first pay period commencing on or
after the date hereof.
(2) THAT the application be divided so that application
No. 1609A of 2000 will deal with matters relating
to Appendix A of the award.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

Schedule.
1. Clause 17.—Meal Allowance: Delete this clause and insert in lieu the following—
An employee required to work overtime for at least one
and a half hours after working ordinary hours inclusive
of any time worked for accrual purposes as prescribed in
Clauses 11(1) or 16(4) shall be paid by his/her employer
an amount of $8.30 to meet the cost of a meal.
Provided that this clause shall not apply to an employee
who is provided with reasonable board and lodging or
who is receiving a distant work allowance in lieu thereof
as provided for in subclause (3) of Clause 18.—Living
Away From Home—Distant Work and is provided with a
suitable meal.
2. Clause 18.—Living Away From Home—Distant Work—
A. Delete paragraph (b) of subclause (3) of this clause
and insert in lieu the following—
(b) Pay an allowance of $303.00 per week of seven
days but such allowance shall not be wages.
In the case of broken parts of the week occurring at the beginning or ending of employment
on a distant job the allowance shall be $43.30
per day.
Provided that the foregoing allowances shall
be increased if the employee satisfies the employer that he/she reasonably incurred a
greater outlay than that prescribed. In the event
of disagreement the matter may be referred to
a Board of Reference for determination; or
B. Delete subparagraph (iii) of paragraph (a) and paragraph (b) of subclause (4) of this clause and insert
in lieu the following—
(iii) For any meals incurred while travelling at $8.30 per meal.
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Provided that the employer may deduct
the cost of the forward journey fare
from an employee who terminates or
discontinues his/her employment
within two weeks of commencing on
the job and who does not forthwith return to his/her place of engagement.
(b) Return Journey: An employee shall, for the
return journey receive the same time, fare and
meal payments as provided in paragraph (a)
of this subclause together with an amount of
$15.30 to cover the cost of transporting himself/herself and his/her tools from the main
public transport terminal to his/her usual place
of residence.
Provided that the above return journey payments shall not be paid if the employee
terminates or discontinues his/her employment
within two months of commencing on the job,
or is dismissed for misconduct.
C. Delete paragraph (a) of subclause (6) of this clause
and insert in lieu the following—
(6) (a) Weekend Return Home: An employee
who works as required during the ordinary hours of work on the working
day before and the working day after a
weekend and who notifies the employer or his/her representative, no later
than Tuesday of each week, of his/her
intention to return to his/her usual place
of residence at the weekend and who
returns to his/her usual place of residence for the weekend, shall be paid
an allowance of $25.70 for each occasion.
D. Delete paragraph (b) of subclause (7) of this clause
and insert in lieu the following—
(b) Camping Allowance: An employee living in a
construction camp where free messing is not
provided shall receive a camping allowance
of $120.10 for every complete week he is
available for work. If required to be in camp
for less than a complete week he/she shall be
paid $17.30 per day including any Saturday
or Sunday if he/she is in camp and available
for work on the working days immediately
preceding and succeeding each Saturday and
Sunday. If an employee is absent without the
employer’s approval on any day, the allowance shall not be payable for that day and if
such unauthorised absence occurs on the
working day immediately preceding or succeeding a Saturday or Sunday, the allowance
shall not be payable for the Saturday or Sunday.
3. Clause 31.—Compensation for Clothes and Tools: Delete paragraph (a) of subclause (2) of this clause and insert in
lieu the following—
(2) (a) An employee shall be reimbursed by his/her
employer to a maximum of $1,146.00 for loss
of tools or clothes by fire or breaking and entering whilst securely stored at the employer’s
direction in a room or building on the employer’s premises, job or workshop or in a lock-up
as provided in this award or if the tools are
lost or stolen during an employee’s absence
after leaving the job because of injury or illness.
Provided that an employee transporting his/
her own tools shall take all reasonable care to
protect those tools and prevent theft or loss.
4. Clause 47.—Fares and Travelling: Delete subclauses (2),
(5) and (10) of this clause and insert in lieu the following—
(2) Perth Metropolitan Radial Area
When employed on work located within a radius of
50 kilometres from the G.P.O. Perth, including work
at the premises of the employer, $12.60 per day.
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(5) Travelling Outside Radial Areas
Where an employee travels daily from inside any
radial area mentioned in subclauses (2), (3) or (4) of
this clause to a job outside that area, he/she shall be
paid—
(a) the allowance prescribed in subclause (2) of
this clause;
(b) in respect of travel from the designated radius
to the job and return to that radius—
(i) the time outside ordinary working
hours reasonably spent in such travel
calculated at ordinary hourly “on site”
rates to the next quarter of an hour with
a minimum payment of one-half an
hour per day for each return journey;
(ii) any expenses necessarily incurred in
such travel, which shall be 37 cents per
kilometre where the employee uses his/
her own vehicle.
(10) Transfer During Working Hours
An employee transferred from one site to another
during working hours shall be paid for the time occupied in travelling and, unless transported by the
employer, shall be paid reasonable cost of fares by
most convenient public transport between such sites.
Where an employer requests an employee to use his/
her own vehicle to effect such a transfer and the
employee agrees to do so the employee shall be paid
an allowance at the rate of 69 cents per kilometre.

PLASTER, PLASTERGLASS AND CEMENT
WORKERS’ AWARD.
No. A29 of 1989.
2001 WAIRC 02094
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, APPLICANT
v.
BELMONT
CONCRETE
CO,
COLOCRETE CEMENT PRODUCTS,
MODERN CEILINGS, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
FRIDAY, 16 FEBRUARY 2001
FILE NO
APPLICATION 1611 OF 2000
CITATION NO. 2001 WAIRC 02094
____________________________________________________________________________

Result

Award varied

____________________________________________________________________________

Order.
HAVING heard Mr P. Joyce on behalf of the Applicant and
there being no appearance on behalf of the Respondent, and
by consent, the Commission pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Plaster, Plasterglass and Cement Workers’
Award No. A29 of 1989 be varied in accordance with the
attached Schedule and that such variation shall have effect from the first pay period commencing on or after the
date hereof.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
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Schedule.
1. Clause 12.—Overtime: Delete subclause (2) of this clause
and insert in lieu the following—
(2) Any employee who is called upon to continue working for more than two hours beyond his/her usual
ceasing time shall be provided with any meal required
or shall be paid an allowance of $6.20 in lieu thereof.
Provided that this subclause shall not apply to any
employee who was advised on the previous day that
he/she would be required to work such overtime,
nor to any employee who can conveniently return
home for a meal.
2. Clause 13.— Wages: Delete paragraph (a) of subclause
(1) of this clause and insert in lieu the following—
(1) (a) Modeller
408.90 60.00 468.90
Tool Allowance
1.28

TIMBER YARD WORKERS AWARD.
No. 11 OF 1951.
2001 WAIRC 02101
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CONSTRUCTION,
MINING,
ENERGY,
TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN
BRANCH,
APPLICANT
v.
BUNNINGS LIMITED, WHITTAKERS
LIMITED, TIMBER TRADERS
COCKBURN, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
FRIDAY, 16 FEBRUARY 2001
FILE NO
APPLICATION 1613 OF 2000
CITATION NO. 2001 WAIRC 02101
____________________________________________________________________________

Result

Award varied

____________________________________________________________________________

Order.
HAVING heard Mr P. Joyce on behalf of the Applicant and
there being no appearance on behalf of the Respondent, and
by consent, the Commission pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Timber Yard Workers Award No. 11 of 1951
be varied in accordance with the attached Schedule and
that such variation shall have effect from the first pay
period commencing on or after the date hereof.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

Schedule.
1. Clause 10. Overtime: Delete subclause (14) of this clause
and insert in lieu the following—
(14) (a) A worker required to work overtime for more
than two hours, without being notified on the
previous day or earlier that he/she will be so
required to work, shall be supplied with a meal
by the employer or paid $5.60 for a meal.
(b) If the amount of overtime required to be
worked necessitates a second or subsequent
meal, the employer shall, unless he/she has
notified the worker concerned on the previous day or earlier that such second or
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subsequent meal shall also be required, provide such meal or pay the amount of $4.15
for each second or subsequent meal.

AWARDS/AGREEMENTS—
Application for variation of—
No variation resulting—
BAKERS’ (COUNTRY) AWARD.
No. 18 of 1977.
2001 WAIRC 02165
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE AUSTRALIAN LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS WORKERS’
UNION,
MISCELLANEOUS
WORKERS’ DIVISION, WA BRANCH,
APPLICANT
v.
ACME BAKERY & OTHERS,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
MONDAY, 26 FEBRUARY 2001
FILE NO
APPLICATION 1212 OF 1994
CITATION NO. 2001 WAIRC 02165
________________________________________________________________________

Result
Representation
Applicant
Respondents

Application for award variation dismissed
Mr J Ridley
Mr M Beros

________________________________________________________________________

Order.
HAVING heard Mr J Ridley on behalf of the applicant and
Mr M Beros on behalf of the respondents who are members
of the Chamber of Commerce and Industry of Western Australia, the Commission, pursuant to the powers conferred on
it under the Industrial Relations Act 1979, hereby orders—
THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.

BAKERS’ (METROPOLITAN) AWARD.
No. A13 of 1987.
2001 WAIRC 02166
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE AUSTRALIAN LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS WORKERS’
UNION,
MISCELLANEOUS
WORKERS’ DIVISION, WA BRANCH,
APPLICANT
v.
BAKING INDUSTRY EMPLOYERS’
ASSOCIATION OF WESTERN
AUSTRALIA, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
MONDAY, 26 FEBRUARY 2001
FILE NO
APPLICATION 1213 OF 1994
CITATION NO. 2001 WAIRC 02166
________________________________________________________________________
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Application for award variation dismissed
Mr J Ridley
Mr M Beros

________________________________________________________________________

Order.
HAVING heard Mr J Ridley on behalf of the applicant and
Mr M Beros on behalf of the respondents who are members
of the Chamber of Commerce and Industry of Western Australia, the Commission, pursuant to the powers conferred on
it under the Industrial Relations Act 1979, hereby orders—
THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
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PASTRYCOOKS’ AWARD.
No. 24 of 1981.
2001 WAIRC 02167
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE AUSTRALIAN LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS WORKERS’
UNION,
MISCELLANEOUS
WORKERS’ DIVISION, WA BRANCH,
APPLICANT
v.
BAKEWELL PIES (1978) PTY LTD
AND OTHERS, RESPONDENTS
CORAM
COMMISSIONER P E SCOTT
DELIVERED
MONDAY, 26 FEBRUARY 2001
FILE NO
APPLICATION 1214 OF 1994
CITATION NO. 2001 WAIRC 02167
________________________________________________________________________

METAL TRADES (GENERAL) AWARD 1966.
No. 13 of 1965.
2001 WAIRC 02228
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS—WESTERN
AUSTRALIAN BRANCH AND
OTHER, APPLICANT
v.
ANODISERS W.A., BLACK & WHITE
TAXI (1982) PTY LTD, BUNNINGS
LIMITED, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
FRIDAY, 2 MARCH 2001
FILE NO
APPLICATION 1187 OF 2000
CITATION NO. 2001 WAIRC 02228

Result
Representation
Applicant
Respondents

Order.
HAVING heard Mr J Ridley on behalf of the applicant and
Mr M Beros on behalf of the respondents who are members
of the Chamber of Commerce and Industry of Western Australia, the Commission, pursuant to the powers conferred on
it under the Industrial Relations Act 1979, hereby orders—
THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.

PUBLIC SERVICE
ARBITRATOR—
Matters Dealt With—

Withdrawn

____________________________________________________________________________

Order.
WHEREAS on 2 August 2000 The Automotive, Food,
Metals, Engineering Printing and Kindred Industries Union
of Workers—Western Australian Branch applied to the
Commission for an order to vary the Metal Trades (General)
Award 1966 No. 13 of 1965 pursuant to Section 40 of the
Industrial Relations Act, 1979; and
WHEREAS following proceedings between the parties on
18 October 2000 the Commission directed that the applicant
unions re-serve the application; and
WHEREAS on 1 March 2001 the applicant unions sought
leave to withdraw the application and leave was granted.
NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979, the Commission, hereby
orders—
THAT the application be, and is hereby, withdrawn
by leave of the Commission.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

Mr J Ridley
Mr M Beros

________________________________________________________________________

____________________________________________________________________________

Result

Application for award variation dismissed

2001 WAIRC 02296
WITHDRAWAL OF PROMOTION TO LEVEL 2
POSITION
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE CIVIL SERVICE ASSOCIATION
OF
WESTERN
AUSTRALIA
INCORPORATED, APPLICANT
v.
CHIEF EXECUTIVE OFFICER
FAMILY
AND
CHILDREN’S
SERVICES, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
WEDNESDAY, 14 MARCH 2001
FILE NO
P 40 OF 2000
CITATION NO. 2001 WAIRC 02296
_________________________________________________________________________

Result

Application pursuant to Section 80E
dismissed

_________________________________________________________________________

Order.
WHEREAS this is an application pursuant to Section 80E of
the Industrial Relations Act 1979; and
WHEREAS on the 13th day of October 2000 the Commission convened a conference for the purpose of conciliating
between the parties; and
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WHEREAS at the conclusion of that conference the respondent sought time to consider its position; and
WHEREAS by an e-mail dated the 14th day of March 2001
the Applicant advised the Commission that the matter had been
concluded;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
COMMISSIONER,
PUBLIC SERVICE ARBITRATOR.

2001 WAIRC 02212
APPLICATION OF REGULATIONS
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
NEIL WINZER, APPLICANT
v.
MINISTER FOR PUBLIC SECTOR
MANAGEMENT AND CHIEF
EXECUTIVE
OFFICER,
DEPARTMENT OF TRANSPORT,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
FRIDAY, 2 MARCH 2001
FILE NO
P 32 OF 1998
CITATION NO. 2001 WAIRC 02212
_________________________________________________________________________

Result

Application pursuant to s.95(3) of the
Public Sector Management Act dismissed

_________________________________________________________________________

Order.
WHEREAS this is an application pursuant to Section 95(3)
of the Public Sector Management Act 1979; and
WHEREAS on the 2nd day of September 1998, the 31st day
of October 2000 and the 2nd day of February 2001 the Commission convened conferences for the purpose of conciliating
between the parties, however, agreement was not reached; and
WHEREAS the application was set down for hearing and
determination on the 27th and 28th days of February 2001; and
WHEREAS on the 23rd day of February 2001 the applicant’s representative advised the Commission that he did not
wish to proceed with the application; and
WHEREAS on the 28th day of February 2001 the applicant
filed a Notice of Discontinuance in respect of the application;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
COMMISSIONER,
PUBLIC SERVICE ARBITRATOR.
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INDUSTRIAL MAGISTRATE—
Complaints before—
THE INDUSTRIAL MAGISTRATE’S
COURT OF WESTERN AUSTRALIA
HELD AT PERTH
Complaint No. 272 of 2000
Date Heard: 7 March 2001
BEFORE: WG.Tarr I.M.
BETWEEN—
Christopher John Guerrini
Complainant
and
Modillion Holdings Pty Ltd
Defendant.
Appearances—
The Complainant appeared on his own behalf.
Mr CS Fayle appeared as agent for the Defendant.
Reasons for Decision.
(Given extemporaneously at the conclusion of the
hearing, extracted from the transcript of proceedings
and edited by His Worship)
HIS WORSHIP: This is an action that was commenced by a
complaint on 6 October 2000 in this Court. The complaint
was lodged pursuant to the provisions of the Workplace Agreements Act 1993 (the Act), claiming that the defendant unfairly,
harshly or oppressively terminated the employment of the complainant contrary to the provision implied in the workplace
agreement by section 18(1) of the Act.
There are a number of elements of this complaint and, as
was said at the outset, the onus of proof is on the complainant
to satisfy me on the balance of probabilities that the complaint should succeed.
The first thing that needs to be established is that there was
an employer/employee relationship between the parties and
there is no issue taken with that, and that relationship was in
the form of a workplace agreement which has been tendered
as exhibit A.
Section 18(1) of the Act provides—
“There is implied in every workplace agreement a provision that the employer must not unfairly, harshly or
oppressively dismiss from employment any employee
who is a party to the agreement.”
It is the complainant’s contention that he was dismissed on
15 September 2000 and that that dismissal was unfair, harsh
or oppressive.
The circumstances which led to this action before this Court
are that the complainant was employed by the defendant company in a BP Service Station, for want of a better description,
and, as I understand the evidence, worked in the main a night
shift between 10 pm and 7 am. The complainant started in the
Rockingham Service Station and for the time the subject of
these proceedings was employed at the Kwinana BP Service
Station.
There is no dispute arising from the evidence that there was
some occurrence which was brought to the attention of the
defendant and, over a period of time, there was some monitoring which took place and, as a result of the computer
printouts and records and some video surveillance, it was alleged that the complainant was involved in an activity which
included a sale transaction at the till, the point of sale, and the
cancellation of that sale transaction.
The evidence before me is that there was evidence of the
customer involved with that sale leaving the store with items
purchased and, as I understand the evidence, in the main the
items purchased were cigarettes. After the period of surveillance, the evidence which had been gathered was handed over
to the police and as a result of their investigation the complainant was charged with stealing as a servant.
It is not for me to give judgment on whether or not the defendant was in fact stealing as a servant. The charge or charges
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that were laid against him were dismissed after the successful
defence of a similar charge or charges against another employee. It seems to me that there was sufficient evidence to
raise a suspicion in the mind of the employer that there was
something going on which was or could have been consistent
with an employee recording a sale, taking the money, allowing the customer to leave the store with the items, and then
cancelling that transaction, which would have the effect of
there being an amount of money equivalent to the amount that
was handed over by that customer as a surplus amount of
money not accounted for.
Anyone with any experience in that type of business could
see quite clearly that that behaviour could lead to a conclusion, or at least create a strong suspicion, that there was
something underhand going on, and as an employer that suspicion would result, as it did in this case, with some sort of
investigation.
It is clear that an offence of stealing as a servant is an act of
gross misconduct and falls outside of those things described
as minor disciplinary matters and if someone is found to be
stealing as a servant, then an employer is justified in dismissing that employee on the spot, and I do not think there can be
any argument in that regard.
What happened in this case, and it seems to be now accepted, and I find as a matter of fact having heard the tape;
read the transcript and heard the evidence, is that on 15 September 2000 the complainant attended a meeting with the
owner, Mr Lynch, and the operations manager, Mr Fraser, and
what was said at that meeting has been correctly transcribed
as presented in exhibit E.
The complainant’s evidence is that on that occasion he was
dismissed from his employment and that was confirmed during a later telephone conversation. Now, I think any general
reading of the transcript could not conclude with a finding
that on that day at that meeting the complainant was dismissed.
The words are clear and plain.
The meeting started with some matters being put to the complainant highlighting the fact that there were some things
happening which had been recorded on videos and in journals. It seems to me that Mr Lynch was almost being apologetic
about raising these things. Although the complainant said that
he was angry at the time, that certainly does not come out in
the transcript and it does not come out on the tape, although it
is the sort of confrontation that no one likes and there may
well have been some anxiety in relation to it.
Having had a scenario put to him, the complainant asked
whether he was being accused of stealing and he was told he
was not. He was asked whether he could give some explanation for what was put to him and his response to that was,
“Well I can’t really answer”. Once again, there was further
discussion about the discrepancies and it was put to the complainant—
“I want to give you the opportunity to explain to me why
you would be doing something like that. I don’t believe
you have, um, and I mean I can’t see any reason why,
um, in that method of operation, given your experience
we should continue our relationship.”
(Exhibit E)
Mr Lynch then went on to give the complainant an opportunity to think about it and because there was an issue raised
about whether or not Mr Fraser should stay in the room, it
was agreed, it would seem, reading the transcript, that the
complainant would contact Mr Lynch either later on that day
or the next morning so that there might be some explanation
given. Mr Lynch has said—
“Alright look Chris if you don’t wish to talk anymore
while Wayne is here and you’re going to phone me up at
a later date ok but at this point in time I will be rostering
you off shifts um until we see what you have to say on
the phone.”
(Exhibit E)
It was some days later, on the following Tuesday, that the
complainant was able to get in touch with Mr Lynch and on
that occasion there was some discussion about a separation
certificate for Centrelink purposes. There was, according to
the complainant, some explanation given as to the reasons for
the behaviour but it does seem to me that what was said was
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not relevant to the specific complaint that there had been sales
which had been cancelled and property allowed to leave the
store.
It seems to me to be clear from the transcript that there was
no termination on 15 September and I have difficulty in concluding whether or not there was a termination on the Tuesday.
There are two versions of the conversation given and it seems
to me consistent with the circumstances that the complainant
would ask for a separation certificate with a reason for the
separation as “dismissal”. Mr Lynch said that as far as he was
concerned, he did not dismiss the complainant and it was his
assessment of the situation that the complainant, by taking
the action he did, was resigning, and his view is supported by
his actions in that he did not issue a separation certificate or
order that one not issue with a termination as the reason for
separation.
An employer has a right to raise any issues of this type with
an employee, particularly if there is a suspicion of dishonesty
and, it seems to me, that it was reasonable in all the circumstances for the employer to have a suspicion of dishonesty.
An employer, I would have thought, has a right to raise the
issue and an expectation that there be given some explanation
for the behaviour about which there is a complaint.
The complainant did not give an explanation on 15 September and his reason for that was that he was “in a state of shock”
or “sort of concerned” because there was some allegation that
he was stealing. I would have thought that any reasonable
employee in these circumstances, particularly in view of the
way he was thought of by his employer, would have been in
the position on that occasion to give some explanation or at
least inquire as to the evidence for the concern of the employer. But there was none of that. There was a response that
he was being accused of stealing and a response that he could
not really answer what was being put to him.
It seems to me that the employer at that stage, with the evidence that he had and the fact that the police had seen that
evidence and laid charges against the employee, might very
well have been able to justify a dismissal, but that did not take
place. There was extra time given for an explanation and that
explanation was not forthcoming. There was a telephone conversation that resulted in the parties, it would seem, becoming
heated. It seems to me that that is certainly no way for an
employee who has been asked to explain a suspicion of dishonesty by an employer to react and, if there was a dismissal
on the Tuesday, then that dismissal would be justified.
As I said, I cannot conclude on the evidence whether there
was a dismissal or a resignation on the Tuesday. It seems to
me by that time and particularly at the end of the conversation
that the relationship between the parties may well have broken down. I do not believe the complainant was doing his
cause any good by being involved in the conversation which
both sides admit took place.
It seems to me on the evidence overall that the complainant
has not established that he was unfairly dismissed in all of the
circumstances so I find the complaint not proved and it will
be dismissed.
W. G. TARR,
Industrial Magistrate.
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(Given extemporaneously at the conclusion of the
hearing, extracted from the transcript of proceedings and
edited by His Worship)
HIS WORSHIP: The evidence that I have heard is fresh in my
mind so I propose to give my reasons now. I think it is fair on
all the parties that reasons are given sooner rather than later.
The matter before the Court is an application by way of
complaint by the complainant, Stephen Dennis Oxtoby, alleging that the defendant company unfairly dismissed him from
his employment in breach of a workplace agreement and contrary to the provisions of the Workplace Agreements Act 1993.
The parties to the proceedings were signatories to a workplace
agreement, although to be strictly correct the defendant was
initially employed by Forrestania Gold NL, a company purchased by the defendant, but nevertheless it is accepted that
the complainant and defendant were parties to a workplace
agreement. That agreement was tendered as Exhibit C and
provides, as most agreements do, for termination of employment. Such termination may be effected by either party at any
time with 2 week’s written notice.
But the Workplace Agreements Act 1993, by section 18,
implies into every workplace agreement a provision that the
employer must not unfairly, harshly or oppressively dismiss
from employment any employee who is a party to the agreement and there is no doubt that in the case before the Court
the parties to the proceedings are subject to the agreement
and the provisions of the Workplace Agreements Act.
The complainant was employed by the defendant or its predecessor some time in June 1997. The offer of employment
was dated 11 June 1997 and acceptance of that employment
was dated 21 June 1997. On the evidence the complainant
was employed for a period of almost 3 years by the defendant
company and it seems as though there has been no reason for
any criticism that has been heard by the Court in relation to
his employment apart from the matters that have been made
the subject of these proceedings and that was the injury that is
said to have been sustained to the complainant’s knee in March
2000.
It is the complainant’s evidence that he was employed by
the company and worked underground as an electrician and
also above the ground in that role. It is his evidence supported
by an Incident Notification Form (Exhibit D) that in December 1999 when working underground he sustained or
experienced some pain in his left knee. That pain continued
for a little while so he reported it before the start of the next
shift and it seemed as though, from my memory of the evidence, after a couple of days of treatment with an ice pack
and the knee was back to normal. He said that on 11 March
2000 he was working and squatting down. He felt a similar
pain, this time in his right knee. He waited for a while, the
pain went away and he continued on with the shift and in fact
worked two more shifts before leaving the site for his week
off.
It is his evidence also, and it has been his assertion all along,
that it was a few days later that he noticed some discomfort
and swelling with his right knee and he made a decision to go
and see his doctor to have it examined and, as I understand
the evidence, he was referred to an orthopaedic surgeon. He
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had an arthroscopic operation on his right knee and was off
work recuperating for 3 weeks after that. He returned to work
on light duties for a while and then continued on normal duties until his employment was terminated.
The criticisms of the complainant which led the employer
to dismiss him, firstly, was the fact that the injury as claimed
was not reported before the complainant left the site which
raised a live issue of whether or not the injury was in fact
sustained at the workplace or at a later date after the complainant had left the mine site and, it seems to me, in the mind
of the mine manager there are still some questions about where
the accident happened.
Following the injury there was a claim for compensation
made. It seems as though there were some anomalies noticed.
Those anomalies and the mine management’s concerns were
relayed to the insurer, GIO, and there was an investigation
done by the insurer and the mine manager Mr Werner. After
that investigation a statutory declaration was signed by the
complainant which was, as I understand the evidence, prepared by the investigator from the Government Insurance
Office. There was a decision made by the insurer which was
no doubt supported, with some reservations, by the defendant
company that the compensation claim should be settled and
that was done.
The complainant was then asked to comment in relation
to breaches of the company policy and those breaches were
set out in the letter dated 26 June 2000 and tendered as
Exhibit H. The first of those related to the pre-placement
medical examination which the complainant undertook on
26 May 1997, prior to his employment, and the criticism
of him was that he did not make mention on that form to
an incident which occurred in 1995 resulting in him having an operation for an injury to his right knee. Not only
was he criticised for not making a notation of that by crossing a box, but he also failed to disclose at that time that he
had been in hospital in relation to that incident. On that
point by way of explanation the complainant claims that
the fact that he did not give that information at that time
was an omission and it was not done deliberately.
A similar complaint was made by the defendant in relation
to the workers compensation claim form where he again failed
to provide details of that injury in 1995 and the subsequent
arthroscopy. The third allegation in Exhibit H deals with a
similar complaint in relation to the workers compensation
claim and deals with the earlier report which was inconsistent
with the notification on the workers compensation claim that
he had injured his right knee when stepping into the Integrated Tool Carrier basket in December 1999 and it is not in
issue that, in fact, on that occasion the complainant reported
that he had injured his left knee.
Another complaint is that he did not report the injury to his
right knee on 11 March 2000 before he left the site and, finally that he arranged medical treatment for the alleged work
injury without liaising with the Occupational Health Unit’s
Registered Nurse. He was asked to respond to those allegations and, it seems to me, that for the purpose of these
proceedings, they are the only complaints the defendant company has with the complainant.
The complainant responded in a letter dated 29 June 2000
(Exhibit I) and, consistent with the evidence he has given, he
claimed that the omission was not a deliberate one and while
on that admission it seems to me that the injury which was
dealt with in 1995 healed, the defendant went back to work
and for all intents and purposes on the evidence before me he
had a full recovery in relation to that incident.
There does not seem any reason for a deliberate omission in
relation to that fact. The complainant made admissions in relation to other matters which I would have thought were
continuing disabilities but there was no residual disability in
relation to the knee and it seems to me not unreasonable to
conclude that even had the complainant mentioned the injury
in 1995 on the Pre-placement & Periodical Medical Examination Form it was not going to affect his employment. The
doctor checked the locomotor functions of both the complainant’s knees and concluded that they were normal at the time,
so it seems to me I could not conclude that there was any
mischief in the omission of that information about the 1995
injury.
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The 1995 injury was raised, according to the evidence, on
the telephone to one of the nurses when there was some discussion about the compensation form and that was raised by
the complainant because no-one else, it would seem, had
knowledge of that and then when he was investigated and prepared the statutory declaration it was raised again.
Much has been made of the fact that there was an injury to
his left knee in December 1999 and the workers compensation form claimed that that injury was to in fact his right knee
and that was a report to the company. The company had a
record of that report and injury which was treated. Now as I
put to Mr Werner I just do not understand how that anomaly
could be seen to be mischievous. The complainant said he
thought it was his right knee that was injured back then. It is
not incredible that he had a knee injury and made some assumption that it must have been the same knee and that was
his state of mind at the time. It would be, I would have thought,
very risky for him to deliberately say that the initial accident
was to his right knee in December 1999 with any intention to
mislead the employer. I would have thought that the employer,
if the matter was going to be investigated, would certainly
find that out when it referred back to the injury report.
The next complaint was that he failed to report the injury on
11 March 2000 or within 24 hours to the Supervisor and the
Occupational Health Unit’s Registered Nurse. The explanation given by the complainant is that it was similar to the
previous pain that he felt in relation to his knee. His assumption was that after he had rested it for a while it would settle
down and he finished that shift and worked two further shifts,
it would seem, without any discomfort or pain and it was not
until he got home that he decided to go and see the doctor
about it.
On the evidence before me the complainant does not have a
history of workers compensation fraud. I have heard evidence
that this was the first claim he had made and it seems as though
as soon as he was right to return to work he did return and
continued with his employment.
I have made mention of a list of incidents which resulted in
dismissal and when I put to Mr Werner that I did not see any
of these or this omission in particular being on that list he said
that falsification of records was. I do not think this case has a
suggestion that goes anywhere near the falsification of records.
There was an injury. There is no medical evidence to suggest
that the injury in March 2000 was anything to do with the
injury in 1995 and as it turns out it certainly was not anything
to do with the injury in December 99 because it was another
knee.
The only issue, and I suppose this issue is the one that is on
the mind of the employer, concerns where the accident happened. There is no independent evidence supporting the
complainant’s version but there is also no evidence supporting the employer’s claim that the injury did not take place on
site. It seems to me the explanation for not reporting this matter is credible. It was not a lasting thing, it was a twinge or a
sharp pain in the knee which went away after a couple of
minutes and allowed the complainant to continue on to finish
that shift and work two more shifts.
I cannot make any finding in relation to where the injury
took place. I certainly could not make any finding that the
injury took place off the mine site. The evidence of the complainant is that it took place on site and did not flare up until
some days later when he got home.
It is not open to employers to dismiss an employee unless
they do so fairly. It seems to me that the omission made by the
complainant and the subsequent omissions and explanations
were not such that the defendant had no other remedy. There
were no complaints about the complainant’s employment generally. It seems to me that the concerns of the employer could
have been pointed out to the complainant; he could have been
counselled; given a warning. There is no suggestion that the
omissions were work related generally. The main concern is
that he did not report the injury.
I have been referred to the Oxford Dictionary’s definition
of “injury”. It seems to me that there would be a lot of incidents of this type on a mine site—people knocking themselves
and suffering a bit of pain in the course of their employment—
and I am sure that every little incident of this type would not
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necessarily be reported. If that was the requirement of the
company then the complainant could well have been warned
on this occasion that the injury should have been reported and
they could have even changed requirements in relation to compensation claims by providing that the company may not be
supportive of compensation claims unless there was a report
of the injury on the worksite. It seems to me that once warned,
it would be unlikely the complainant would fail to report anything similar in the future. His non-reporting did not
endangered the safety of the workplace on this particular occasion, although I can imagine that there may well be occasions
where the non-reporting could have that effect.
It seems to me on balance the dismissal of the complainant
was unfair in all the circumstances. I find the complaint made
out and proven and that the complainant was unfairly dismissed.
Now the issue of compensation is the only live issue and I
understand that an amount has been agreed as the appropriate
amount having come to the conclusion that I have, so there
will be an order that the defendant pay the complainant compensation in the sum of $6394.45.
There will be no order as to costs.
W. G. TARR,
Industrial Magistrate.
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Reasons for Decision.
The Complaint
The complainant alleges that on 14 August 2000 the defendant being his employer bound by a registered workplace
agreement dismissed him from his position as a storeman without warning and without a valid reason.
The Issues
The complainant brings this action pursuant to section 51
of the Workplace Agreements Act 1993 (the Act). He alleges
that he has been unfairly dismissed from his employment by
the defendant in breach of a provision implied in the workplace
agreement by virtue of section 18 of the Act which provides
that he not be unfairly, harshly or oppressively dismissed. By
way of remedy the complainant seeks compensation pursuant
to section 57(1)(d)(ii) of the Act. He seeks compensation on
the basis that it is impracticable to re-employ or reinstate him
given that he has now found alternate employment.
The defendant denies that it unfairly dismissed the complainant and says that it simply exercised its right under the
probation clause of the workplace agreement not to continue
with the complainant’s employment. The defendant says that
the prevailing economic circumstances necessitated a reduction in staff. In light of that, its decision to terminate the
complainant’s employment was exercised in view of the complainant’s poor work performance, attitude and misuse of
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equipment. Notwithstanding that, the defendant maintains that
the overriding factor leading to the complainant’s termination
was the lack of work available. Those matters of concern appertaining to the complainant’s work performance simply
caused him to come to the fore in consideration of who had to
be put off. The defendant contends that the complainant, being a casual, held his position only on a temporary basis in
any event. The complainant takes issue with that suggestion.
The Witnesses
The complainant gave evidence. He also called Wayne
Lindsay. Mr Lindsay was his supervisor for part of the material time. There were no other witnesses called by the
complainant. The defendant relies on the testimony of it’s
Production Manager namely Mr Willie Liesser and on the
evidence of its General Manager namely
Mr Bruce Allen White. Mr White’s evidence is of limited
significance. The factual issues in dispute are in the main to
be resolved on the contested testimony of Mr Rea and Mr
Lindsay on the one hand and Mr Liesser on the other.
The Evidence
The complainant, Mr Rea, testified that prior to his employment with the defendant he had been out of work. Keen to
obtain employment he caused copies of his resume to be delivered to various business premises. In consequence, on or
about 7 April 2000 he was contacted by a Mr Lehane from the
defendant concerning his application for work. The complainant was instructed to attend the defendant’s premises dressed
in his work clothes at 9am on 10 April 2000. On that day
following a brief interview the complainant was offered employment. Employment was offered on a casual basis.
Notwithstanding that he was employed on a casual basis the
complainant thereafter worked on a full time and ongoing
basis. He testified that he was never told that his employment
was to be temporary in nature. He said that the suggestion
that his employment was to be of a temporary nature was only
ever raised following the termination of his employment. Furthermore the complainant says that he was never advised that
his employment was subject to a term of probation. Having
said that, he readily conceded that prior to signing the
workplace agreement he read the agreement and understood
its contents.
The probation clause within the agreement signed by the
complainant on 10 April 2000 provides—
“Probationary Period
The probationary period for a new employee will be 6
months and will be reviewed during the probationary
period, and if found to be unsatisfactory during the probationary period then one day’s notice of termination will
be given to the Employee”.
The complainant testified that following his appointment
he received no training at all. There was no attempt made to
instruct or train him in respect of his specific duties. Although
training with respect to the use of the forklift was not given it
was considered to be unnecessary by the complainant on account of his previous experience.
On his first day on the job for the defendant he was advised
of the hours he was expected to work. Those hours of work
remained constant except for a brief period when he swapped
shifts with Mr Lindsay. He generally worked 8 hours per day
five days a week starting at 4.30am each day. Mr Rea worked
within the storehouse despatch and freezer area of the defendant’s Goods Inward Section at its Canning Gardens factory.
Throughout the course of his employment with the defendant, with the exception of the last five or six weeks, the
complainant worked under the direct supervision of Mr Wayne
Lindsay His duties included—
• Driving a forklift.
• Assisting the company drivers with loading goods
to be delivered, unloading incoming trucks, loading
goods for despatch into trucks.
• Operating the rack truck in the freezer.
• Selecting stock from the freezer for use in the production area.
• Opening up his small area in the mornings.
• Looking after the inwards and outwards sections.
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Mr Rea described the working environment within his area
of work as being very cramped. Indeed the evidence of Mr
Lindsay, Mr Liesser and Mr White are supportive of that fact.
Mr Rea said that by virtue of those cramped conditions it was
near impossible for him to park the forklift within the factory
when it was not in use. He would often have to leave it parked
outside the factory on account of lack of space. In about June
of 2000 he parked the forklift outside. It rained heavily that
day. Consequently the forklift’s computer and electrical equipment became wet causing damage. The vehicle needed to be
and was repaired at a cost to the defendant of about $500.00.
As a result of the incident Mr Liesser spoke to him and told
him that Mr Pace, one of the owners, was not happy with him.
He was told that he was never to leave the forklift in the rain
or otherwise operate it in the rain. Following the repair of the
forklift that day and barely an hour after his discussion with
Mr Liesser a truck arrived which was required to be unloaded.
It was raining heavily at that stage and accordingly the complainant declined to unload the truck in the rain by reason of
the potentiality of damage to the forklift. However, notwithstanding his earlier instruction, he was told by Mr Liesser to
use the forklift in the rain. Mr Rea testified that he was never
given any written warning relating to the damage of the forklift. He was never told that his job was in jeopardy as a result
of the incident.
Also in about June 2000 another incident involving the complainant occurred during the course of his employment. The
complainant on that occasion misjudged his movements whilst
using the forklift and thereby caused the product stacked on
the pallet to dislodge. The product fell to the ground. Mr
Lindsay took the view that the product had become spoiled
and accordingly instructed the complainant to throw the spoiled
product away. Mr Rea said that he was told by Mr Lindsay
that he was a “bit of an idiot” for having caused the stock to
fall but was not otherwise reprimanded or warned. He was
not told that his job was on the line as a consequence of that
event. Indeed the complainant testified that at no stage during
the course of his employment with the defendant was he ever
warned that he may be terminated. He said he was never
warned about a poor work attitude.
Mr Rea testified that he complained to his supervisors about
his working conditions and in particular the lack of space and
the lack of protective clothing whilst working in the freezer.
His complaints were never acted upon.
On 14 August the complainant was called in to see Mr
Liesser. He was advised by Mr Liesser that the defendant was
over-staffed and that the complainant was to go. The complainant was told that he had drawn the short straw and that
there was no more work for him. The complainant at that stage
returned his keys and left. At the time of his termination another person by the name of Allen who had been appointed
after the complainant and who worked in the same area as the
complainant retained his position. Incidentally Allen was less
qualified than the complainant.
The complainant was cross-examined. During such crossexamination he denied that he was hired for a short-term
purpose only, that being the shifting of freezer stock. He did
concede however that at the time of his termination the defendant was overstaffed within his area of work. Mr Rea
maintained that he worked 40 hours most weeks. He refuted
suggestions that he worked fewer hours. He said he could not
recall only having worked 18 hours in one week.
Mr Wayne Lindsay corroborated the complainant’s evidence.
He said that Mr Rea was employed by reason of the very heavy
workload then existing. Mr Lindsay testified that he was in
fact working “ridiculous hours”. He worked up to 70 hours
per week, Monday through to Friday. He was also required to
work on weekends. He was overworked. It was the need to
lessen his burden that caused the defendant to employ Mr Rea.
Mr Lindsay testified that he was Mr Rea’s direct supervisor.
All warnings were to be given through him. He said he gave
no warnings to Mr Rea. He gave evidence about the two major incidents being the damage to the forklift due to the rain
and the dislodgment of product. On each issue he fully corroborated Mr Rea’s account. Mr Lindsay testified that there
was never any problem with the complainant’s attitude. He
said that Mr Rea worked on a continuous basis generally working 40 hours per week.
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When cross-examined Mr Lindsay reaffirmed that if any
warnings were to be given they were to go through him and
that Mr Liesser would go to see him for that purpose. He also
reaffirmed that the complainant worked 40 hours per week.
Any stated reduction in hours worked could only be explained
on account of sickness or public holidays. Mr Lindsay also
reaffirmed his evidence concerning the tight working conditions, the lack of protective clothing provided and the
requirement to leave the forklift outside due to lack of space.
Mr Willie Liesser, the defendant’s Production Manager, gave
evidence on behalf of the defendant. He testified that he warned
Mr Rea following the damage to the forklift. He said that he
told Mr Rea—
“If this goes on how can we give you permanent employment ?”
Mr Liesser explained that there were places within the store
to park the forklift that would have kept the forklift from being parked outside and exposed to the rain. Mr Liesser also
gave evidence regarding the incident involving the dropping
of stock. He said that the main concern with that was the complainant had failed to attempt to salvage the stock. He spoke
to Mr Lindsay about that. He was instructed by the owner of
the company to speak to Mr Rea to tell him that if something
like that happened again he was out of a job. Furthermore, Mr
Liesser testified that the defendant supplied and had available
for the complainant the requisite protective clothing. He said
that the complainant had refused to wear such clothing.
Mr Liesser testified that Mr Rea was employed during a big
shift of freezer stock that occurred over a five to six week
period. By reason of that he generally worked thirty-eight hours
per week. However his records show that the complainant
worked for less than 38 hours for three to four weeks.
Mr Liesser told the Court that on 14 August he informed
the complainant that the defendant was over-staffed. He told
him that some one had to go and that he had been chosen. He
said Mr Rea put up his hand, stood up, passed over the keys
and left. Mr Liesser said he was aware Mr Rea was still under
probation. Mr Rea had been selected as the one to go because
of his poor attitude towards work and towards the defendant.
The decision was made in the light of previous warnings given.
Under cross-examination Mr Liesser conceded that working conditions were cramped. It was that very reason that
required the movement of stock into another freezer in order
to achieve space. Mr Liesser testified under cross-examination that both Mr Lindsay and Mr Rea were told that Mr Rea’s
job was at risk. However he conceded that no written warnings were given. Furthermore he conceded that he instructed
that the forklift was not to be used in the rain unless absolutely necessary.
During cross-examination, Mr Liesser contended that the
complainant was a poor forklift driver. He had caused numerous dents to the walls in the factory. He said he had spoken to
the complainant concerning his banging into walls. He said
that he spoke to Mr Rea each time that happened. However no
written warnings were given in that regard.
Mr Bruce White who testified for the defendant became the
defendant’s General Manager on 21 August 2000. He said
that about a couple of weeks prior to his appointment he attended the despatch area as part of his desire to observe
operations in relation to intended reforms of the defendant’s
operations and the achievement of efficiency standards. During his visits to the despatch area he had cause to observe the
complainant. He noted that the complainant was generally
grumpy and dissatisfied. He said that the complainant paid
out on him and the company. Other than those general observations he also testified concerning the complainant wearing
protective clothes. He said that he saw the complainant at work
in the freezer whilst wearing a protective suit.
Assessment of Witnesses
Both Michael Rea and Wayne Lindsay impressed as witnesses. They were forthright in the delivery of evidence and
unhesitant in responding to questions under cross-examination. They came across as credible witnesses. They in each
instance had an accurate and specific recollection of the major events. Mr Liesser in his testimony suggested that they
had given consistent testimony because they were “mates”.
However there was no evidence called to show that this was
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the case. Indeed the cross-examination of each of them did
not address that issue. I did not form the view that Mr Rea and
Mr Lindsay got their heads together in order to concoct a story
to the detriment of the defendant. Mr Lindsay was particularly impressive.
Turning to consider the testimony of Mr Liesser, I must say
that I was not at all impressed with his testimony. He appeared
to be confused at times. Indeed he shifted in his evidence as to
whether or not he gave warnings to the complainant through
Mr Lindsay or whether he did so directly. On occasions during his testimony he said that he directed his warnings through
Mr Lindsay. On other occasions he said he gave warnings
himself. I find it difficult to accept that Mr Liesser gave warnings directly to Mr Rea. I say that because during the course
of the evidence he said—
“I told Lindsay to say to Rea not to use the forklift in the
rain”.
Yet almost in the same breath he maintains having warned
Rea personally. Furthermore I find it difficult to accept that he
warned Mr Rea with respect to the dropped pallet. In that
regard Mr Liesser testified that the fact that the pallet was
dropped was not the major concern. “Everyone could have
accidents,” he said. Indeed the major problem was that there
was no attempt to recover the dropped product. Clearly the
issue of the recovery of the dropped product was not a matter
that related to Mr Rea directly. That issue was one to be raised
with Mr Lindsay, as Mr Rea’s supervisor. I accordingly find it
difficult to accept that Mr Liesser warned the complainant as
he said he did. It is more probable that Mr Liesser spoke to
Mr Lindsay concerning that issue. The only possible conclusion to be drawn is that Mr Liesser is mistaken in his
recollection. It appears that his recollection of some of the
discussions with Mr Lindsay on the various issues have been
confused in his own mind over time to the extent that he now
believes that he gave direct verbal warnings to Mr Rea.
In my view Mr White is also mistaken as to his observance
of Mr Rea wearing a protective suit whilst working in the
freezer. I accept that Mr White may have observed Mr Rea
wearing a jacket but do not accept that he saw him wearing a
suit. Even Mr Liesser in his evidence testified that Mr Rea did
not wear freezer pants because he refused to wear them. I find
Mr White is mistaken.
As to the remainder of Mr White’s evidence, it is indeed
possible to conclude that Mr Rea was grumpy and dissatisfied
as alleged. Clearly there were aspects of the despatch operations that were not working smoothly. Indeed that was the
very reason why Mr White was there in the first place. In
those circumstances Mr Rea can hardly be criticised for “calling a spade a spade”.
Findings
I have no difficulty whatever in finding the complainant was
not directly warned concerning the two incidents that occurred
in June. I am satisfied that there was only general discussion
between Mr Liesser and Mr Lindsay concerning those matters. I am satisfied that there were no verbal warnings given to
the complainant. There is no doubt that written warnings were
not given.
On other issues I accept that the defendant failed to supply
appropriate protective clothing to the complainant. I prefer
the evidence of Mr Rea and Mr Lindsay to that of Mr Liesser
in that regard.
I accept that Mr Rea may have uttered comments to indicate
that he was disgruntled. His disgruntlement may have been
well justified but that, of itself, did not create a basis for termination.
Another issue needing comment is the allegation that the
complainant was told that his employment was temporary in
nature. I do not accept that he was. It is hard to imagine that
Mr Rea would have been employed on a 12-month contract,
albeit on a casual basis, if his tenure were intended to be temporary or short term. I accept that Mr Rea was never told his
employment was going to be short term. The reality is that Mr
Rea worked on a full time basis at an average of 40 hours per
week. There was nothing casual about that arrangement. In
any event the suggestion that the tenure of Mr Rea’s employment was linked to a major freezer shift is simply not consistent
with the evidence. I say that because Mr Rea effectively worked
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on a full time basis well beyond the significant freezer shift
operation that had well and truly come to an end by the time
he was terminated.
Finally as to the mode of termination and what was said at
termination I accept the complainant’s testimony in preference to that of Mr Liesser.
In consequence of the aforementioned findings I find that
the complainant was terminated without having been given
any or any proper verbal warnings. He was not given any written warning. He was terminated suddenly and without proper
notice.
I find that the termination of employment did not occur in
the exercise of the employer’s right under the probationary
clause of the agreement. Had the employer wanted to terminate the complainant’s employment under such a provision it
would have been incumbent upon it to advise the complainant that his work was unsatisfactory and that he had not met
the standard that would enable the employer to keep him on.
That did not occur. What occurred instead was that the complainant was dismissed on the basis that the defendant was
overstaffed in the distribution area. Someone had to go and he
had drawn the short straw. I fear that each of the other grounds
raised have indeed been raised so as to operate as a justification for the defendant’s action. I accept that no effort was made
whatever to attempt to find other work or alternate work for
the complainant. I am satisfied that the defendant had no intention of having the complainant work further for it.
The Law
The concept of the provision of a probationary period in a
contract of employment has been discussed by Fielding C (as
he then was) in Westheafer v Marriage Guidance Council of
WA (1985) 65 WAIG. 2311 wherein he said—
“The concept of probationary employment is well known
and well understood in employment law. It is that an employer by engaging someone on probation throughout
the period of probation retains a right to see whether he
wants the employee or not in his employment as if the
employee was still at the first interview. Hence there is
no obligation on the employer to even objectively consider whether or not he should re-engage an employee at
the end of the probationary period. The principles associated with probationary employment are now so well
established that it is sufficient to refer in passing to in re
Alchin and South Newcastle Leagues Club Limited
(1977) AR (NSW) 236, a case with many features in common with this one and also to the New South Wales
Teachers Federation and the Education Commission of
New South Wales (NSW Industrial Commission Application No. 969 of 1984; 13 September 1984), where it
was pointed out that probationary employment is but a
step in the selection process and should be distinguished
from permanent employment [see too: Ex parte Wurth
case (1954) 55 SR (NSW) 47].”
The issue was further considered by the Full Bench of the
Western Australian Industrial Relations Commission in
Hutchison v Cable Sands (WA) Pty Ltd (1999) 79 WA16.
951. The President and Chief Commissioner in their joint reasons said at page 952—
“The Commissioner held in Hutchison v Cable Sands
(WA) Pty Ltd 78 WAIG 4427 at 4429 that the appellant’s
employment terminated while the applicant was still on
probation during the last twenty minutes of his probationary period and not one week later when he had entered
into the non-probationary period of his employment. The
Commissioner held, applying Byrne and Frew v Australian Airlines Ltd 185 CLR 410 per Brennan CJ, Dawson
and Toohey JJ, that, at the dismissal of an employee by
an employer in breach of the terms of the contract of
employment, nonetheless brings an end to the relationship of employer and employee.
The Commissioner also held that probation, whether as a
condition of permanent appointment or as a separate appointment in its own right, brings with it a number of
factors—
1. That the employer, throughout the period of probation, retains the right to see whether he wants the
employee or not in his employment.
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2. That the employer is entitled to consider the employee as if the employee was still at first interview.
3. The employer is under no obligation to even objectively consider whether or not to continue with or
re-engage the employee at the end of the probationary period.
4. Probationary employment is but a step in the selection process and should be distinguished from
permanent employment. Later in these reasons, the
nature of probation is considered by us.
It is noted that in Airline Hostesses Association v Qantas
Airways Ltd (1974) AILR 785, Stanton C stated—
“In my view, probation is—
1. An extension of the selection process.
2. A period of training.
3. A time for criticism, assessment and adjustment to standards of performance and
conduct.”
In Carter and Another v Community Aid Abroad Trading
Pty Ltd (1991) AILR 264, the Queensland Industrial Relations Commission held that, although a probationary
employee should be able to seek reinstatement if effect is
to be given to the word “probation”, then an employer
should be able to terminate the employment of a probationary employee more easily than that of an employee
whose employment is not subject to probation.
We would add that “more easily” would seem to us to be
a description of the process which follows from the terms
of the contract, which provide for probation. However,
probation is not a licence for harsh, oppressive, arbitrary
capricious or unfair treatment of a probationer.
The Commissioner held, too, in this case, that the appointment of the appellant was a permanent appointment,
subject to the satisfactory completion of a probationary
period, as evidenced by the letter of 19 November 1997
(exhibit 2), and accordingly, for the employment to come
to an end, action in a case, namely a dismissal, was necessary. (See the discussion of probationary employment
in Re The Public Service Appeal Board; Ex parte Tees
(unreported) (Supreme Court of WA) delivered 25 June
1981 (No 1633 of 1981).)
In this case, the appellant’s probationary period was
not completed to the satisfaction of the respondent
and, according to the agreement entered into by the
parties on commencement, there was no employment
beyond the probationary period. The Commission
quite rightly took the view that it could hear and determine the matter and conclude that the appellant was
unfairly dismissed and that there was no prohibition
on such claims by employees who were engaged on
probationary arrangements.
More recently His Honour Nisbett DCJ reviewed the relevant law in Grace Hosana Pty Ltd T/AS The Cheese Cake
Shop v De Blank [2000] WADC 239. His Honour said at
page 9—
“Dealing firstly with the issue of what constitutes a probationary period of employment I agree with the statement
of principle set out by Fielding C in Westheafer (supra).
In general terms if an employer and employee have agreed
that the employee will undergo a period of probationary
employment the effect is that at the end of the probationary period the employer can terminate the contract of
employment without giving any reason whatsoever, without being at risk of a claim for compensation for unfair
dismissal. Only in this way can the probationary employment be truly seen as an extension of the selection process.
Once however the probationary period has expired such
that the contract of employment continues in force, then
any dismissal from employment thereafter is subject to
the requirement that it be not unfair and in this context an
employer may rely upon events that occurred during the
probationary period in order to justify the fairness of the
termination.
This should not be misunderstood as conferring a right
on an employer to terminate unfairly during the probationary period of employment. The contract of
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employment, whilst subject to a probationary term is nevertheless still on foot and its termination during the
probationary period is capable of being categorised as
being unfair if the circumstances permit. For example, if
an employer dismisses an employee because of a false
accusation of theft by another employee, no one would
have any difficulty in appreciating that this would offend
notions of fairness. A consequence of an unfair dismissal
during the probationary period would be that there would
be a limited scope for an award of compensation.
It will be seen from the authorities referred to that it is open
for this Court to find that the complainant was unfairly dismissed notwithstanding that he was still subject to a
probationary term at the time of termination.
Another issue to be considered in this matter is whether or
not the complainant was a casual employee. If he is found to
have been a casual employee, then the defendant’s act of termination could be argued to be justifiable. On the other hand,
if the complainant is found to have been a permanent employee notwithstanding his categorization as a casual then it
could be argued that his dismissal was unfair.
It is important to distinguish casual contracts from continuing contracts because by definition casual contracts impose
no obligation on either party to continue the relationship. Each
period of hiring is distinct and severable and any continuing
relationship does not mean in law a continuing contract. Rather,
it would be regarded as a series of individual and isolated
contracts for work. In a continuing contract the nature of the
obligations on the parties is fundamentally different. The
employee is promising to be at work or be available for work
unless he or she gives due notice of termination. Likewise,
the employer is promising to continue the employment contract subject to termination only in accordance with the
contract.
The term “casual employee” does not have a recognised legal meaning (see AMIEU v. Sunland Enterprises (1988) 24
IR 467 at 473). The term is not capable of exact definition but
is more in the nature of a colloquial expression (see Doyle v.
Sydney Steel Co Ltd (1936) 36 CLR 545 at 551, 555 and
565). In Doyle’s case McTiernan J said at 565—
“Each case is to be determined on its own facts, consideration being given not only to ‘the nature of the work
but also the way in which the wages are paid, or the
amount of the wages, the period over, which the employment extends, indeed all the facts and circumstances of
the case’ Stoker v. Wortham (1919 1KB 499 at pp. 503504). The question being one of fact, the Commission’s
finding should not be set aside if there is evidence”.
In Squirrell v. Bibra Lakes Adventure World Pty Ltd (1984)
64 WAIG 1834. Fielding C (as he then was) said at 1836—
“Thus it is possible for a “casual employee” so defined to
work for eight hours a day over a constant time of the
day, seven days a week throughout a whole year. In those
circumstances, it would be unlikely although not conceptually impossible, that the work was in reality done
under a series of separate and distinct contracts. That is
well illustrated by Port Noarlunga Hotel v. Stewart (supra), where the award defined a “casual employee” simply
by reference to hours of work being less than 40 per week.
In the main, industrial awards tend to classify all those
employees who are not to be entitled to the normal holiday benefits and the like as “casual employees”, whether
or not their employment is to be on a truly casual basis,
that is under a series of separate contracts.
Whatever might have been meant by the label “casual”
on this occasion, the true nature of the relationship between the parties is that which is evidenced by all the
dealings between them. That they may choose to call it
one of casual employment, as I am satisfied they did, is
but one of the factors to be taken into account in the circumstances of the present claim. The parties cannot, by
use of a label, make the nature of the relationship something different to what it in fact is. In this respect, it is
helpful to record the observations of Haese, D.P., with
whom Layton and Russell D.P.P. agreed, in Port
Noarlunga Hotel v. Stewart (supra) at p. 5-6:—
In attempting to define on the evidence of any case
whether there was one contract of service or many
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such contracts, it is important to keep firmly in proper
perspective the classifying name attached to any
given worker and mutually accepted by the parties,
whether the source of such name is a relevant award
or otherwise. Such name may be of some assistance.
So also may be the provisions of the relevant award.
But they are only indicia of the nature of the contract along with all other relevant facts. They are not,
taken alone, in any sense determinative of the nature
of the contract.”
The Full Bench of the Western Australian Industrial Relations Commission in Serco (Australia) Pty Ltd v. John Joseph
Moreno 76 WAIG 937 at 939 said in respect of the definition
of casual employee that the parties“…cannot by the use of a label render the nature of a
contractual relationship something different to what it is
(see Stewart v. Port Noarlunga Hotel Ltd (op cit) per
Haese DPP at pages 5-6).
Certain indicia may be indicative of the nature of the contract, but they are not determinative, taken alone. These
may include the classifying name given to a worker and
initially accepted by the parties, the provisions of the relevant award, the reasonable expectation that work would
be available to him, the number of hours worked per week,
whether his employment was regular, whether the employee worked in accordance with a roster published in
advance, whether there was reasonable mutual expectation of continuity of employment, whether the notice is
required by an employee prior to the employee being
absent on leave, whether the employer reasonably expected that work would be available, whether the
employee had a consistent starting time and set finishing
time, and there may be other indicia.”
In a case relating to a breach of an award and payment for
holiday and annual leave, the Full Bench held that an employee who had been employed on a continual basis for six
months and had worked ordinary hours under the impression
he or she was engaged in permanent employment was not
employed on a casual basis. This was so despite the fact that
the employee had been paid at the casual rate (see Metals and
Engineering Workers Union WA v. Centurion Industries Ltd
(1996) 40 AILR at 13-089).
In Coad & Coad v. Dalstar Pty Ltd 79 WAIG 266 Cawley C
said at 266 concerning the definition of casual—
“The Commission was referred to the report of the case
Australian Municipal, Administrative, Clerical and
Services Union v. Auscript (1998) 43 AILR 443 in support. It was said that statements by the Full Bench of the
Australian Industrial Relations Commission in that matter could be considered apt in this case and, in particular,
the observation that the label of “casual” cannot be seen
as true where the employee has an ongoing relationship
with the employer which “was both regular and systematic, with a reasonable expectation of continuing
employment”. The applicants say that the employment
relationships between them and the respondent can be so
categorised. Accordingly, they say, the proper designation to be applied to their employment is not casual
employment but permanent employment which was part
time.
While noting that this case involved a federal industrial
award and federal law and thereby is to be distinguished
from the situation here, it can be said that with the development of employment practices in a modern industrial
society the concept of “casual” employment said to involve serial offers and acceptances of contract well may
not stand up to scrutiny of what exists under that label.
What is necessary to ascertain for the determination of
the true nature of an employment relationship said to be
casual is whether, in fact, it has the qualities of informality, uncertainty and irregularity.”
Was Mr Rea a casual or permanent employee?
The complainant’s employment could not be described as
casual notwithstanding that he entered into the workplace
agreement on the basis of casual employment. The actual operation of the contract of employment was not of a casual
nature. The complainant had regular employment and his hours
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worked were such that it could not be said that his contract,
albeit subject to probation, was anything other than ongoing.
He worked a regular 40-hour week and sometimes more. There
is no evidence that he was engaged in a series of contracts of
employment. He was not instructed as to his hours of work on
a daily or weekly basis. He worked on a continuous basis. I
am satisfied that the complainant was entitled to assume and
did assume that he had ongoing employment subject to the
successful completion of the probationary period.
Was Mr Rea dismissed on account of not meeting the employer’s criteria whilst on probation or was he terminated for
some other reason?
There can be no doubt that the reason why the complainant
was dismissed was that the defendant was over-staffed in its
despatch area. The evidence of both the complainant and Mr
Liesser dictates that conclusion. I accept that at the time of
termination Mr Liesser indicated that the lack of work available was the only reason for termination. Had the complainant
failed to meet the defendant’s selection criteria then clearly
Mr Liesser on behalf of the company would have said so,
however, he did not. Furthermore had the termination occurred
by reason of a failure to meet the appropriate standard whilst
on probation, then a day’s notice would have been given in
accordance with the probation provision in the workplace
agreement. That did not occur.
I am satisfied that the dismissal did not occur by reason of
the complainant failing to meet the defendant’s standard. The
probationary term of the contract of employment is simply
being used to justify the dismissal of the complainant. Had
the defendant been so concerned about the complainant’s performance whilst on probation his termination would have
occurred much earlier, probably in about June 2000 when the
major incidents occurred. The termination did not occur at
that stage but rather in August of 2000 when the major freezer
shift had been completed. I infer that the defendant never intended to keep the complainant on a permanent basis but rather
employed him on a short term basis to facilitate it’s critical
requirements in the despatch area. Once that had been completed he was let go. Although given an expectation of ongoing
employment, the reality is that the complainant was employed
on a short-term basis to solve the defendant’s particular dilemma. He was never informed however of the fact that his
employment was to be short-lived. It seems that the complainant was lead to believe that he had ongoing employment
whereas it seems the defendant had other intentions. I find
that the defendant has conveniently used the probation term
within the workplace agreement to terminate the complainant’s employment at will.
Was the dismissal unfair, harsh or oppressive?
There can be no doubt that the defendant’s action in dismissing the complainant arose by virtue of the fact that the
defendant was over-staffed in its despatch area. The complainant however was not the most recently appointed employee
within that section. Rather than dismiss the most recently appointed employee the defendant chose the complainant. No
reason was given at termination as to why the complainant
was chosen ahead of a lesser serving employee.
In determining whether the dismissal was harsh oppressive
or unfair I apply the dicta enunciated in Miles and others
trading as The Undercliffe Nursing Home v. FMWU (1985)
65 WAIG 385.
In that case Kennedy J. stated, at p. 387, that the question to
be investigated—
“…is not a question as to the parties’ respective legal
rights, but a question as to whether the legal right of the
employer has been exercised so harshly or oppressively
against the employee as to amount to an abuse of that
right.”
In that regard I am to assess the industrial fairness of the
decision of the employer based on the quality of the conduct
involved and an assessment of what is just and equitable upon
the substantive merits of this matter. Clearly there must not
only be substantive fairness displayed to the complainant but
also procedural fairness.
If the ground for dismissal is based on redundancy then the
burden of establishing that ground lies upon the defendant,
but having discharged that burden it is up to the complainant
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to discharge the burden that the exercise of the employer’s
right of dismissal has been exercised harshly or repressively
against him as to amount to an abuse of that right.
In AMWSU and Another v. Australian Shipbuilding Industries (WA) Pty Ltd (1987) 67 WAIG 733 Brinsden J stated
at 735—
“Now as the test is whether the respondent exercised its
right to terminate the employment of these two men
harshly or oppressively so as to amount to an abuse of
that right, how is that conduct to be measured in the circumstances of this case other than by examining the
situation of these two men relative to other employees
who are not dismissed? Somebody had to go. It is a managerial prerogative to decide who should go but in
exercising that right the respondent was obliged not to
behave harshly or repressively in respect of any particular employee.”
The concept of “last on, first off” has been recognised in
some situations as being a fair means of dealing with redundancy situations (see ABLFU v. Southdown Construction
Company Pty Ltd per Beech C. (1970) 70 WAIG 2487). It
has particular application to the construction industry given
the nature of the industry. Having said that it is clear that the
principle can be applied equally to other industries.
The question of an employee’s length of service is an important factor but not the only factor to be taken into account
(see Judd v. Western Mining Corporation Ltd (1986) 66 WAIG
1750, Liva Contracting v. ABLFU (1987) 67 WAIG 1000,
ABLFU v. Multiplex Constructions Pty Ltd (1987) 67 WAIG
1001, BWIU v Bristile Ltd (1987) 67 WAIG 1002). Some
decisions refer to the “last on, first off” principle as being
applicable “all things being equal”.
If this matter is one of redundancy should the less experienced employee namely Allen have been terminated instead
of the complainant?
Conclusion
There can be no doubt in my view that the defendant’s act
of terminating the complainant had little, if anything, to do
with the complainant’s poor performance. I find that the complainant was not specifically warned about his performance
and was not put on notice about any perceived difficulty in
that regard.
The evidence overwhelmingly dictates that the complainant
was brought in to help the defendant through a difficult period being experienced in its despatch area. Having achieved
it’s aim the defendant then set about relinquishing staff from
that section and chose the complainant as the one to go. The
reason why the complainant was chosen was never adequately
or appropriately expressed to the complainant. Indeed no reasons were given to him as to why he was chosen ahead of
Allen. The defendant had to make a choice and exercise its
managerial prerogative in such a way that best suited its situation without being harsh and oppressive. That it did not do.
It chose Allen ahead of the complainant without any identifiable cause. Allen it seems was both less experienced and less
qualified. There has been a substantive lack of fairness displayed to the complainant by the defendant in its termination
of him. It seems that the defendant proceeded on the basis
that as the complainant was on probation and given that he
was a “ casual” his employment could be terminated at will.
However the complainant was not in reality a casual and furthermore the fact that he was on probation did not give the
defendant the right to terminate his employment at will.
Further there has been a total lack of procedural fairness in
the way in which the dismissal took place. The termination
occurred ostensibly on account of redundancy. In those circumstances the defendant should have and could have put the
complainant on notice about the possibility of redundancy. If
that was done the complainant could have sought alternative
employment. The sudden announcement of redundancy in the
way it was made was unfair in all the circumstances. It was a
bolt out of the blue to the complainant in circumstances where
it did not need to be. The reasons for dismissal were not explained. Accordingly the complainant was left ill prepared in
his attempt at finding alternative employment. Accordingly
the complainant’s claim alleging unfair dismissal is made out
by reason of lack of procedural fairness as well as on the substantive merits of the case.
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Remedy
I now turn to consider the remedy available to the complainant.
The evidence dictates that reinstatement is not practicable.
The complainant now works for someone else. That being so
I am left with the remedy of compensation. The complainant
claims $2,320.00 comprised of four weeks loss of pay for the
period during which he remained unemployed which amounts
to $1920 plus $400 being the total diminuation in income
over eight weeks whilst employed by his subsequent employer.
There can be no difficulty with the complainant’s claim for
$1920. The evidence clearly supports such an award. However there is difficulty with respect to the claim for $400. The
complainant’s evidence with respect to the same is cursory to
say the least. There has been no evidence of the actual direct
loss suffered each week. There has been no documentation
produced. No pay slips have been produced and there has been
no evidence from his subsequent employer detailing the hours
worked and wages paid. Indeed there has been no evidence to
show exactly how many hours were worked during the relevant period. The evidence in that regard falls far short of
what is required. Simply put the complainant has failed to
establish his claim in that regard.
Finally the complainant claims costs and penalties. Subject
to any further submissions that may be made I find it difficult
to see how the complainant can recover costs in the light of
my decision in Lopdell (2000) 80 WAIG 3287 at 3289. As to
penalties, it seems that there is no provision that permits the
imposition of the same. This proceeding is not a proceeding
brought pursuant to s83 of the Industrial Relations Act 1979
G. CICCHINI,
Industrial Magistrate.
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Reasons for Decision.
The matter the subject of this application had its genesis
in proceedings which were launched under s.44 by
application for a compulsory conference No. C242 of
2000. That application related to a dispute between The
Western Australian Builders’ Labourers’, Painters and
Plasterers Union of Workers and Linear Ceilings and BGC
Construction over access to a building site.
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The s.44 application was heard in conference before the
Chief Commissioner. At that conference, amongst the
other things, it was decided that the union would make
an application under s.49AB of the Industrial Relations
Act, 1979 (the Act) to determine the dispute.
On 15th February 2001 such an application was filed by
The Western Australian Builders’ Labourers, Painters &
Plasterers Union of Workers (the union) the respondent
was described as Homestyle Pty Ltd t/a BGC Construction
(BGC). The application applied to the Commission
pursuant to s.49AB(3) of the Act to determine a dispute
that [had arisen] between the respondent and the applicant
union as to whether representatives of the union were
empowered to enter premises of the employer for purposes
which were specified in the schedule to the application.
The schedule to the application describes the dispute and
is incorporated hereunder—
1. Homestyle Pty Ltd trading as BGC Constructions
(“BGC”) is the head contractor at the Armadale
Hospital construction site (“the site”).
2. The other named respondents are sub-contractors on the site.
3. The sub-contractors employ members of the
BLPPU, the applicant union.
4. The sub-contractors are common rule respondents to the Building Trades (Construction) Award
1987 (“the Award”) No. R14 of 1978.
5. Clause 40 of that award relevantly states—
Consistent with the terms of the Labour Relations Legislation Amendment Act 1997 and
S.23(3)(c)(iii) of the Industrial Relations Act a
representative of the Union shall not exercise the
rights under this clause with respect to entering
any part of the premises of the employer unless
the employer is the employer, or former employer
of a member of the Union.
Subject to the foregoing—
The Secretary or any other duly accredited representative of the union shall have the right to
enter any place or any premises where employees are employed at any time during normal
working hours or when overtime is being worked,
for the purpose of interviewing employees, checking on wage rates, award breaches or safety
conditions or regulations so long as they do not
unduly interfere with the work being performed
by any employee during working time, and provided that they present themselves, with their
authority as prescribed by this Award, to a representative of site management prior to pursuing
their union duties on site.
6. Accredited representatives of the union have
sought to exercise their right of entry onto the
site pursuant to the provisions of Clause 40 of
the Award and s.49AB of the Industrial Relations
Act 1979.
7. By letter dated 6 September 2000 BGC has
sought, through its legal representatives, undertakings from the union “not to cause or permit
any officer or other representative of your Union
to enter onto any of our client’s sites.”
8. The applicant now seeks the assistance of the
Commission pursuant to s.49AB(3) of the Act to
determine the dispute between the parties as to
whether representatives of the applicant organisation are empowered to enter the site.
9. A related dispute is currently before the Commission in application C242 of 2000.
The orders sought by the union were first, that application
C242 of 2000 be joined to this application for hearing
and determination. Second, that accredited representatives
of the union have the right to enter the BGC Armadale
construction site in accordance with the right of entry
provisions of the Building Trades (Construction) Award
1987 R14 of 1978 and third that BGC by itself or its
agents should not hinder representatives of the union from
exercising their right of entry.
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As to the first of the order, no mention was made of it
during hearing and it will be dismissed. The other two
orders remain to be determined.
To assist the Commission the parties produced a statement
of agreed facts (Exhibit B). The relevant parts are included
hereunder—
1. The Applicant is an organisation of employees
registered pursuant to Part II division 4 of the
Industrial Relations Act 1979 (“the Act”).
2. The first named respondent carries on business
as a residential and commercial building contractor.
3. The first named respondent is the head contractor at the Armadale Hospital construction site
(“the site”).
4. The first named respondent is not a respondent
to a Federal award.
5. The other named respondents to this application
are, or have been, engaged as sub-contractors
on the site.
6. The named sub-contractors employ members of
the BLPPU, the applicant union.
7. The sub-contractors are common rule respondents to the Building Trades (Construction) Award
1987 No. R14 of 1978 (“the Award”).
8. The first named respondent does not employ persons within the terms of the Award and is not a
common rule respondent to the Award.
9. The Award contains provision, at clause 40, for
the right of duly accredited representatives of the
applicant union to enter premises.
10. On a number of occasions between April 2000
and August 2000 representatives of the applicant
union have entered the site.
11. By letter dated 6 September 2000 to the Secretary of the applicant union the solicitor for the
first respondent sought, amongst other things, an
undertaking not to cause or permit any officer or
other representative of the union to enter onto
any of the sites occupied by Homestyle Pty Ltd
including the Armadale site.
12. By letter dated 7 September 2000 from the solicitors for the applicant to the solicitors for the first
respondent the applicant union refused to give
the undertaking as requested on the basis that
the applicant is of the view that it is lawfully exercising a right of entry pursuant to the Workplace
Relations Act 1996, the Industrial Relations Act
1979 and the award.
The answer to the question posed by this application
depends upon the interaction of the provisions of s.23 of
the Act and in particular s.23(3)(c)(iii) whereby the
Commission in the exercise of its jurisdiction shall not
make an award or order empowering a representative of
an organisation to enter any part of the premises of the
employer unless the employer is the employer or former
employer of a member of the organisation. Relevant too
are the provisions of s.49AB of the Act. This section
operates in conjunction with award provisions in Clause
40 Right of Entry which confer right of entry upon
representatives of industrial organisations to enter the
premises of an employer of a member of the organisation.
Relevantly s.49AB provides—
“(1) Where an award, order or industrial agreement
empowers a representative of an organization to
enter the premises of the employer or former
employer of a member of the organization, that
power may only be exercised by the representative for the purpose of dealing with an industrial
matter involving that member.
(2) If a representative of an organization intends to
exercise a power referred to in subsection (1),
the representative may —
(a) give to the Registrar a declaration made
by the representative before a justice—
(i) stating that the representative intends
to exercise that power and will not

(3)

(4)

(5)

(6)

(7)

(8)
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enter the premises for other purposes;
and
(ii) annexed to which is a list of members
of the organization in respect of whom
the power is to be exercised;
and
(b) before exercising the power, give the employer or former employer a copy of the
declaration, without the annexure, endorsed on behalf of the Commission.
An employer, former employer or organization
may apply to the Commission to determine any
question or dispute that has arisen between the
employer and the organization as to whether a
representative of the organization is empowered
to enter the premises of the employer for a purpose specified in the application.
If an application is made under subsection (3)
the Commission shall determine the question or
dispute as if it were an application under section
46, and section 46 shall apply to a declaration
made by the Commission under this section as if
it were made under that section.
If —
(a) a representative of an organization—
(i) exercises a power referred to in subsection (1) in a way that exceeds the
ambit of that power; or
(ii) purports to exercise a power referred
to in subsection (1) in circumstances
in which the representative is not entitled to do so;
or
(b) an employer or former employer who has
received a copy of a declaration from a representative of an organization under
subsection (2) refuses to allow the representative to exercise a power referred to in
subsection (1) that the representative is
entitled to exercise,
that person contravenes the award, order or industrial agreement under which the power is
exercised or purportedly exercised.
A representative who makes a statement or provides information in a declaration or the annexure
to a declaration under subsection (2), knowing
the statement or information to be false, commits an offence.
Penalty: $10 000 or imprisonment for 2 years.
Subject to subsection (8), a declaration or an annexure given under subsection (2) is not
admissible in evidence in any proceedings other
than proceedings in respect of an offence under
subsection (6).
A copy of a declaration given to an employer or
former employer under subsection (2)(b) is admissible in proceedings in respect of a
contravention of an award, order or industrial
agreement referred to in subsection (5)(b).”

The first subsection of s.49AB provides that where an
award, order or industrial agreement empowers a
representative of an organisation to enter the premises of
the employer or former employer of a member of the
organisation, that power may only be exercised by the
representative for the purpose of dealing with an industrial
matter. The following provisions allow for a declaration,
made by a representative before a justice stating that the
representative intends to exercise the power, to be given
to the Industrial Registrar and to the employer. Once that
is done an employer or former employer is at liberty to
apply to the Commission to determine any question as to
whether premises may be entered or not. Clearly the
power of entry is subject to limitations. This is obvious
from the provisions of s.49AB. By s.49AB(1) the power
exercised is only in respect to the premises of the
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employer, the section does not seem to grant any power
in relation to site or an area where the employer is
working. It is relevant to note there is no definition of
premises in the Act.
The operation of these provisions of s.49AB must be
viewed in the context of the provisions of Clause 40 of
the Building Trades (Construction) Award (the Award)
as they relate to right of entry. The right of entry clause
reads as follows—
Consistent with the terms of the Labour Relations
Legislation Amendment Act 1997 and S.23(3)(c)(iii)
of the Industrial Relations Act a representative of
the Union shall not exercise the rights under this
clause with respect to entering any part of the
premises of the employer unless the employer is the
employer, or former employer of a member of the
Union.
Subject to the foregoing—
Building Trades (Goldmining Industry) Award, No.
29 & 32 of 1965 & 4 of 1996
Vary Award—
The Secretary or any other duly accredited representative of the union shall have the right to enter
any place or any premises where employees are
employed at any time during normal working hours
or when overtime is being worked, for the purpose
of interviewing employees, checking on wage rates,
award breaches or safety conditions or regulations
so long as they do not unduly interfere with the work
being performed by any employee during working
time, and provided that they present themselves, with
their authority as prescribed by this Award, to a representative of site management prior to pursuing
their union duties on site.
A representative of the union shall be a duly accredited representative if he/she is the holder for the time
being of a certificate signed by the secretary of that
organisation and bearing the seal of that organisation in the following form, or in a form not materially
differing therefrom—
(Name of Organisation)
This is to certify that ........................................... is
a duly accredited representative of the abovenamed
organisation for all purposes of this award made
under the Industrial Relations Act, 1979.
(Seal)
Secretary
Specimen signature of Holder ...................................
(Strictly not transferable)
From the Statement of Facts (Exhibit 1) it is common
ground that the applicant is registered as a union and that
BGC carries on business as a residential and commercial
building contractor. At the Armadale Hospital
construction site it was the head contractor which engaged
a number of sub-contractors perform building work.
Those sub-contractors employed members of the
applicant union on the site but the respondent did not. It
is common ground that the award applied to the employees
of the sub-contractors as common rule respondents of
the award. It is also common ground that on a number of
occasions in April and August 2000 that members
representatives had entered the site. By a letter dated 6th
September 2000 addressed to the union the respondent
had advised through its solicitor amongst other things its
intention not to cause or let any officer representative of
the applicant union, to enter the site at Armadale. The
solicitors for the union refused to give the undertaking as
requested because it believed it was lawfully exercising a
right of entry pursuant to this Act and the award.
The applicant says that s.49AB of the Act operates in
conjunction with clause 40 of the Award so as to confer
right of entry upon representatives of the organisation to
enter the premises at Armadale hospital. It says that the
phrase, ‘premises of the employer’ and s.49AB to which
these reasons have referred to previously, should be
purposively construed so as to mean the premises, place
or site on which the employees of the relevant employer
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work or are performing work from time to time. This
would be in accordance with one of the principle objects
of the Act to provide for observance and enforcement of
awards. The narrow interpretation of s.49AB expounded
by BGC invites a transparent stratagem of evasion that
would be employable as a simple device by head
contractors to dislocate the operations of the union by
refusing entry in similar circumstances. The legislation
should be approached on the basis that it provides a benefit
to organisations and their members. The advantage to be
given when there are two competing interpretations is
that which produces a fair or more convenient operation
so long as it confirms the legislative intention. According
to the union the interpretation should promote the purpose
or object underlying the written law, because not to do so
throws a fence around a site and proceeds on the mistaken
premise that it does not matter that the sub-contractors
on the works employ workers who are eligible to be
members of the relevant union. That is against the
principles of the Act and is a way of circumventing the
operation of s.49AB which gives power of entry to
accredited union officials if there is a right of entry
provision contained in the award. According to the union
the decision of the Supreme Court of Western Australia
in Molina v Zaknich [2000] WASCA 390 (unreported)
14 December 2000), a case which canvasses similar issues
to those before the Commission, is distinguishable and
even if it is not the Commission is not bound to follow it
as the stare decisis rule does not apply in this jurisdiction.
On the question of the rule applicable in this Commission
Mr Gill drew attention to the discussion by Wickham J in
Amalgamated Metal Workers and Shipwrights Union v
State Energy Commission (1979) 59 WAIG 494. Mr Gill
also submitted that the jurisdiction of this Commission
is to be exercised on the base of equity, good conscience
and substantial merits of the case without regard to
technicalities or legal form. It is argued this is a strong
provision which should be taken into account.
9 The principle submission of BGC is that there is no
jurisdiction under s.49AB(3) for the Commission to
entertain this application because the dispute must be in
respect of whether the applying organisation is
empowered to enter the premises of the employer and
the respondent in these proceedings is not the employer.
The disputation must focus on whether the organisation
is empowered to enter the premises for a purpose specified
in the application and none has been specified here. The
scheme of s.49AB is to empower the Commission to
resolve a specific dispute about the applying
organisation’s desire to enter a site for a particular purpose
specified in a declaration made by a representative under
s.49AB(2). There is no right to make a general declaration
under s.49AB as the application seems to suggest, it can
only be used for a specific dispute and a specific purpose.
It was submitted by BGC that the issues arising from this
application have already been ventilated in the decision
of Hasluck J in the Supreme Court of Western Australia
in Molina v Zaknich 2000 WASCA 390 (ibid), In Zaknich
His Honour determined that unless an applicant can show
that a respondent is an employer of a union member on
site, a representative of the applicant does not have the
right of entry into the site under clause 40 of the award.
10 In my understanding of His Honour’s decision, the issues
here are exactly on point. Even though the appeal before
him arose from a proceeding under s.82 of the Police
Act, the Industrial Relations Act 1979 needed to be
interpreted by His Honour as part of his reasons. His
Honour examined a union representative’s power to enter
a building site, the meaning of the industrial matter and
importantly for these proceedings the meaning of the
premises of the employer. He held that the union
representative’s entry was without lawful authority where
the occupier of the site was not an employer of the union
members bound by an industrial award.
11 No decision could be more relevant to the matters at hand.
I am urged by Mr Gill by reference to the decision of
Wickham J in the Amalgamated Metal Workers and
Shipwrights Union of WA v State Energy Commission
(ibid) that I am not bound to apply the decision of Hasluck
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J. However I am required to have regard to decisions of
senior courts and in this case because of the nature of the
matters at issue it would be reckless not to do so. The
relevant substantial findings by His Honour in Zaknich
(ibid) were that under s.23(3)(c)(iii) of the Act the
Commission is not to make an award empowering entry
to premises unless the employer is the employer or former
employer of the member of the organisation. The general
powers of entry which are proscribed by the affect of
s.49AB(1) can only be exercised for the purpose of
dealing with an industrial matter after procedures which
are set out in the section have been executed. That has
not occurred in this case. The entry must be in relation to
the premises of an employer which His Honour observes
is not defined in the Act. His Honour found in Para 52 of
his Reasons that it was clear from the evidence that the
only area designated on the site and capable of as being
regarded as ‘the premises’ was the fenced area occupied
by BGC Construction. The evidence established that BGC
itself was not an employer of union labour and it therefore
followed that the union official entered and remained on
premises which could not accurately be described as
premises of the employer. His Honour decided in Para
45 that the powers in the Industrial Relations Act 1979
are subject to various restrictions. The Act cannot be
construed so as to allow its general objects to over rule
common law rights associated with the law of trespass,
especially in the context of legislation where the
interpretation of the relevant provisions makes clear that
the powers of entry are limited to certain occasions.
These are the precise circumstances of this matter. His
Honour observed that the interpretation that he outlined
concerning premises “gives weight to the possessory
connotation implicit in the definite article “the” a word
suggesting in this context that there is specific and tangible
set of premises to be entered rather than a notional or
metaphorical area which is to be regarded as the premises
of the employer. It also gives weight to the word ‘of’, that
is to say premises held by or belonging to the employer”.
Hasluck J defined premises of the employer as meaning
premises on which the employees of the relevant employer
or sub-contractor work or are performing work rather than
premises occupied or under the control of an employer
of union labour.
In the case before His Honour he was concerned with a
narrow question of whether there was power to enter or
remain on the premises of the employer, in that case BGC,
which did not employ employees to which the award
applies. His Honour expressed the view that the phrase
‘premises of the employer’ denotes some degree of control
over the relevant site. He concluded that a union official
was only at liberty to remain upon premises of an
employer employing union labour and the consequence
of that interpretation of the relevant provisions is that the
BGC site cannot be regarded as a premises of that kind.
That is the situation here and as I have concluded I am
bound to accept it as a proper interpretation and statement
of the law.
During the proceedings I raised with the parties my
concern as to the implications of such an interpretation,
in my view it has serious adverse consequences for right
of entry provisions in awards of this Commission.
However if the amendments to the Act which were made
in 1997 whereby s.49AB has such an effect, then it is for
a matter for the legislature to review. The issue is important
particularly bearing mind that most building and
construction in major resources projects in this State are
executed by a project manager or head contractor that
does not employ building workers, but who engage
subcontractors or labour hire providers to execute the
building works.
For reasons set out I am obliged to dismiss the application
and an order will issue accordingly.
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2001 WAIRC 02126
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, APPLICANT
v.
HOMESTYLE PTY LTD T/AS BGC
CONSTRUCTION, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
TUESDAY, 20 FEBRUARY 2001
FILE NO
APPLICATION 1456 OF 2000
CITATION NO. 2001 WAIRC 02126
____________________________________________________________________________

Result

Dismissed

____________________________________________________________________________

Order.
HAVING heard Mr A.D. Gill (of Counsel) on behalf of the
Applicant and Mr M.C. Hotchkin (of Counsel) on behalf of
the Respondent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby
orders—
THAT the application be, and is hereby dismissed.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

SECTION 23—
Miscellaneous Matters —
2001 WAIRC 2275
PURSUANT TO CLAUSE 20A OF THE FURNITURE
TRADES INDUSTRY AWARD NO.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
QVS CONTRACTING PTY LTD,
APPLICANT
v.
THE
FOREST
PRODUCTS,
FURNISHING
&
ALLIED
INDUSTRIES INDUSTRIAL UNION
OF WORKERS, W.A. BRANCH,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
FRIDAY, 9 MARCH 2001
FILE NO
APPLICATION 1723 OF 2000
CITATION NO. 2001 WAIRC 02275
_________________________________________________________________________

Result

Application for exemption from award
provision

_________________________________________________________________________

Order.
WHEREAS this is an application pursuant to the Industrial
Relations Act 1979; and
WHEREAS on the 8th day of February 2001 the Commission convened a conference for the purpose of conciliating
between the parties; and
WHEREAS at the conclusion of that conference the parties
reached an agreement in principle in respect of the application; and
WHEREAS by a letter to the Commission dated the 9th day
of March 2001 the Applicant advised that the matter was settled;
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NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.

UNFAIR DISMISSAL/
CONTRACTUAL
ENTITLEMENTS—
2001 WAIRC 02159
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
JAMES LESLIE BUTTERFIELD,
APPLICANT
v.
POLLOCK NOMINEES PTY LTD
ACN 008 842 911, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
FRIDAY, 23 FEBRUARY 2001
FILE NO
APPLICATION 604 OF 2000
CITATION NO. 2001 WAIRC 02159
_________________________________________________________________________

Result
Representation
Applicant
Respondent

Application pursuant to s.23A(3) and
s.29(1)(b)(ii) allowed.
Mr B Stokes
Mr A Beer

_________________________________________________________________________

1

2

3

4

Reasons for Decision.
(Extempore)
The history of this matter is that on 27 April 2000 the
applicant filed a claim alleging that he had been unfairly
dismissed from his employment with the respondent. The
matter proceeded to conciliation and, without that
resolving the matter, it went on to hearing and
determination.
On 10 October 2000 the Commission issued Reasons for
Decision finding that the applicant had been unfairly
dismissed from employment, and that reinstatement was
practicable. Reinstatement was ordered and an order dated
13 October 2000 contained order 2—
“That the applicant, upon attending for work at the
respondent’s Jackson Road site no later than 6 am
on Monday 16 October 2000, that the respondent
shall reinstate the applicant in employment in no less
favourable conditions than applied to him during his
employment with the respondent.”
There were other proceedings dealing with this matter
at which it became clear that the applicant had
attended for work in accordance with order 2 of 13
October 2000 and, it was confirmed today by the
parties that the employer has failed to comply with
the order of reinstatement.
This is an application pursuant to section 23A(3) of
the Industrial Relations Act 1979. Section 23A(1)
provides—
“On a claim of harsh, oppressive or unfair dismissal,
the Commission may
(a) …
(b) order the employer to reinstate or re-employ
a complainant who has been harshly, oppressively or unfairly dismissed.”
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Subsection (3) which is the section under which this
application was made says—
“(3) If an employer fails to comply with an order under subsection (1)(b) the Commission may, upon
further application, revoke that order and, subject to subsection (4), make an order for the
payment of compensation for loss or injury
caused by the dismissal.”
6 It is clear, and it is agreed, that the employer has failed to
comply with the order under subsection (1)(b). There is
no reason why the reinstatement order should not be
revoked and an order made in accordance with subsection
(3), being an order for compensation for loss or injury
caused by the dismissal.
7 There was evidence previously before the Commission,
and there is further evidence and submissions before the
Commission today, which indicate that the applicant’s
loss is at least that of 6 months remuneration. The parties
are agreed as to the calculation of the loss, except that the
respondent seeks consideration for Centrelink payments
received by the applicant.
8 In accordance with Swan Yacht Club v Bramwell (78
WAIG 579) (FB), I find that it is not appropriate to deduct
those payments and I note that if, under other legislation,
a person receives benefits, then that is a matter for that
other legislation as to whether or not that person should
be required to repay any of those benefits which arose in
the circumstances, rather than the employer being entitled
to have a deduction from the amount to be awarded to
the employee for loss suffered as a result of an unfair
dismissal.
9 Therefore, it is not appropriate to deduct the
unemployment benefits received by the applicant during
the course of the period of unemployment.
10 Accordingly, the following orders shall issue: an order
which revokes orders 2, 4 and 5 of the Commission’s
order of 13 October 2000; an order that the respondent
shall pay to the applicant the amount of $31,509.17, being
compensation for unfair dismissal; an order, by consent,
that the respondent pay to the applicant the amount of
$2,217.04, being pay in lieu of notice; and an order that
the amounts referred to in these orders shall be paid to
the applicant no later than 7 days from the date of the
order.

2001 WAIRC 02140
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
JAMES LESLIE BUTTERFIELD,
APPLICANT
v.
POLLOCK NOMINEES PTY LTD,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
THURSDAY, 22 FEBRUARY 2001
FILE NO/S
APPLICATION 604 OF 2000
CITATION NO. 2001 WAIRC 02140
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application pursuant to s.23A(3) and
s.29(1)(b)(ii) allowed.
Mr B Stokes
Mr A Beer

_______________________________________________________________________________

Order.
HAVING heard Mr B Stokes on behalf of the applicant and
Mr A Beer on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial
Relations Act 1979, hereby—
1. ORDERS that Orders 2, 4 and 5 of the Commission’s Order made on the 13th day of October 2000
be revoked.
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2. ORDERS that the respondent shall pay to the applicant the amount of $31,509.17 being compensation
for unfair dismissal.
3. ORDERS, by consent, that the respondent shall pay
to the applicant the amount of $2,217.04 being pay
in lieu of notice.
4. ORDERS that the amounts referred to in Orders 2
and 3 hereof shall be paid to the applicant no later
than 7 days from the date of this Order.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.

2000 WAIRC 01010
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
GREGORY RONALD RUSHTON &
ANDREW CAIRNS, APPLICANTS
v.
THE WEST AUSTRALIAN TURF
CLUB
AND
OTHERS,
RESPONDENTS
CORAM
COMMISSIONER S WOOD
DELIVERED
FRIDAY, 15 SEPTEMBER 2000
FILE NOS
APPLICATION 795 OF 2000,
APPLICATION 809 OF 2000,
APPLICATION 827 OF 2000
CITATION NO. 2000 WAIRC 01010
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Commission has jurisdiction
Mr C J Edwards of Counsel
Mr T Dixon of Counsel

_______________________________________________________________________________

Reasons for Decision Preliminary Point.
(Delivered extemporaneously and subsequently edited by
the Commissioner)
1 This matter concerns a preliminary issue of
jurisdiction raised by the respondents, The West
Australian Turf Club & E Van Heemst in his capacity
as Chairman of the Committee of the Western
Australian Turf Club & The Western Australian Turf
Club and the Chairman of the Committee of the
Western Australian Turf Club (the applicants in this
matter). The applicant says that the Commission
cannot deal with the applications made by Gregory
Ronald Rushton and Andrew Cairns (the respondents
in this matter) for unfair dismissal pursuant to section
29(1)(b)(i) of the Industrial Relations Act, 1979 (the
Act) as both were casual employees and pursuant to
the Federal Workplace Relations Act 1996 and
Regulations (the Federal Act), are excluded from the
operation of the unfair dismissal procedures, there
being a direct inconsistency between the Federal and
State Acts.
2 Let me go first to the evidence in respect of whether Mr
Cairns and Mr Rushton are casual employees or
otherwise. Section 26A of the Act is explicit and it says—
“In the exercise of its jurisdiction the Commission
shall not receive in evidence or inform itself of any
workplace agreement or any provision of a workplace
agreement.”
3 The matters raised by Mr Edwards, in relation to the
workplace agreements have not been tendered in evidence
and as per section 26A I cannot inform myself about those.
However, I have evidence from Mr Howells, the
operations manager for the Western Australian Turf Club,
that the basis of the employment contract is a State
registered workplace agreement. I have evidence from
Mr Cairns that it is not registered. In Mr Cairns’
application he says it is not registered. In Mr Rushton’s
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application he says that this is a Federal certified
agreement or an Australian workplace agreement, and that
is all I have before me today. So if you like, I have some
confusion about that.
4 Irrespective of that, the point that the applicant in this
hearing, the respondent in the substantive applications,
raises is that whether it be a State award, agreement or
industrial agreement it does not matter. There is a direct
inconsistency there with the Federal Act. I will come to
that.
5 In terms of whether the employees are casual or otherwise,
I make no finding as of today on the basis that I have
insufficient before me to make a finding. However, I make
the following comments. It is trite to say that simply
because you call something “casual” does not mean that
it is casual. Exhibits A1 and A2 display regular
employment and this regular employment is probably best
described as “as needs employment” which, in the words
of Mr Howells, has “a high seasonality in it”.
6 I have [Exhibit GR1B] which, as Mr Edwards would
maintain was not full-time employment at the time in
question, albeit the evidence of Mr Cairns and Mr Rushton
is that they were to have full-time employment. It was
not the basis of employment at that stage. In [Exhibit
GR1B] it does say that they, namely Mr Rushton and Mr
Cairns, were to have continued work throughout the year.
7 So it would seem that this is best characterised as “as
needs employment” on a fairly systematic basis, not on
the basis of a series of contracts which would typically
be what one would characterise as casual employment. I
note also in this respect that Mr Howells’ evidence is, if
the roster was refused then it is unlikely either applicant
would get further work. In other words, it adds weight to
the notion that this is in fact one continuing contract. That
being said, I make no finding on that particular point other
than, on the evidence, the contract veers away from being
casual employment and I make those comments, at this
stage rather than any finding.
8 Now I come to the points raised in law as to whether
there is an inconsistency. Mr Edwards does not say that
there is indirect inconsistency that ground having been
covered in City of Mandurah—v- Hull 80 WAIG 4319
(IAC). He relies instead on there being a direct
inconsistency where there is, he says, a collision between
the two pieces of legislation (one Federal and one State)
and that collision, is expressed in the regulations, being
in regulation 30B(1) of the Federal Act. He says that that
collision is one where the remedies would provide
differing results. Hence by virtue of section 109 of the
Australian Constitution, where there is an inconsistency
the Federal law prevails, so the applicant would say Mr
Rushton’s and Mr Cairns’ applications must fail. That is
effectively the submissions of the applicant in this case,
the respondent in the substantive applications.
9 There is no express intent in the Federal Act in relation to
unfair dismissals to cover the field. That has already been
covered in City of Mandurah—v- Hull. The distinction
that Mr Edwards makes is that the City of Mandurah—vHull case covered a permanent employee, this matter
involved casual employees and the exclusions are explicit
in regulation 30B(1).
10 Now to turn to that regulation I would say it is not unusual,
and in fact it is commonplace, for there to be in fact dual
systems. We have a dual system of industrial relations in
this country and have had for some time. To then go to
whether there is an inconsistency which, as per section
109 of the Constitution, may in fact negate the powers of
the State Commission, would have to be expressed, in
the Federal Act and that expression in 30B(1) I read as an
expression which does not give the collision that Mr
Edwards suggests it does as per the case in para 29 of his
written submissions, referring to Cavuoto v. Colgate—
Palmolive Pty Ltd (1995) 60 IR 409.
11 Mr Edwards at paragraph 29 of his written submissions
states:—
“ The inconsistency arises as a result of the operation and interaction and the Federal Act and State
Act not merely by their terms but on these given
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facts. This case may be likened to the example considered by the Industrial Relations Court of South
Australia in Cavuoto—v- Colgate—Palmolive Pty
Ltd (1995) 60 IR 409 wherein the Court noted at
page 421:—
“The Steamship Kakariki sank in Port Phillip
Bay. Section 13 of the Marine Act authorised
the port officer to issue a warrant for the removal of the wreck and a procedure for
recovering the costs of removal from the
owner. Section 329 of the Navigation Act provided that the relevant Commonwealth
Minister may require the owner to remove the
wreck and in default remove it and recover
the costs of removal from the owner. The Court
held no inconsistency. Latham CJ stated (at
626)—
“… There is, however, no inconsistency
in express terms between the two sections, each of which simply purports to
confer power upon an authority to do an
act. The alleged inconsistency will exist
only if the Commonwealth section is interpreted as meaning not only that the
Minister can, but also that no one else
can, remove the wreck. I see no reason
for adopting such an interpretation of the
section. The Commonwealth section simply confers a power upon the Minister. It
certainly does not say in express terms
that no one else shall have a similar
power.”
Dixon J stated his conclusion as follows (at
631)—
“… There is no reason for treating s 329
as intending to do more than confer a concurrent or parallel power to enforce the
removing of wrecks. No doubt there
would be or might be an inconsistency if
simultaneous attempts by Commonwealth and State authorities to remove the
same wreck were possible. But that
means, not that the Federal enactment is
an exhaustive statement of what power
to compel the removal of wrecks shall
exist, but that it confers a power to remove wrecks the exercise of which is
intended to be exclusive. In other words,
s 329 should be interpreted as meaning
that the exertion of the power by the Minister shall impose upon the shipowner an
obligation to the exclusion of similar obligations which might otherwise arise
from the exercise of State authority. It
may thus be proper to understand s 329
as implying that, when the Minister undertakes the removal of a wreck, he may
do so without interference from any other
public authority. But, if this be so, no
more follows than that, when, but not
before, steps are taken under s 329 by
the Commonwealth authority, the State
authority becomes powerless. For under
s 109 of the Commonwealth Constitution
a State law is invalid only to the extent of
the inconsistency.”
12 What it does do, in my view, is to exempt those employees
who come under that provision of the regulation from
pursuing their rights in the Federal jurisdiction. Casuals
have long pursued their rights in this jurisdiction and the
fact that someone may be able to access this jurisdiction
and hence get a result of a declaration of unfair dismissal
is not an unusual feat.
13 So in essence, the argument falls down on the fact that
the expressed intent does not cause the collision that Mr
Edwards suggests it does. The argument is certainly made
by Mr Dixon that, and without going through all the
argument, you need basically that expressed intent, and
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the Federal Act does not get you to this point. I agree
with this submission, the Federal Act does not get one to
that point.
So Mr Cairns and Mr Rushton in essence are not denied
access to this jurisdiction, whether they be casual or not,
and I have not made a finding on that point. If they were
accessing the Federal jurisdiction then that would be
another issue in which case the force of that regulation
would apply.
I note an earlier comment that the application in the
Federal jurisdiction by Mr Rushton, I would believe be it
dismissed or not pursued, I am not sure, is not afoot, and
I would take the view that if there were two applications
in two jurisdictions then one would falter from being
pursued; not from being lodged, but from being pursued.
I think that bears again on the regulation and the effect of
the regulation as raised by Mr Edwards.
I find there is no direct inconsistency by virtue of
regulation 30B(1) of the Federal Act which would
prohibit, courtesy of section 109 of the Australian
Constitution, Mr Cairns and Mr Rushton pursuing their
applications in this jurisdiction.
Let me then go to the last part of the hearing which is the
application raised by Mr Dixon in respect of costs. If I
were to rule on costs on the basis, as Mr Dixon says, that
a matter had not been brought before, it would in fact be
odd. There are many matters brought in this jurisdiction
and other jurisdictions that have been dormant in the
reading of the law for 30, 40 and more years. The fact
that the point raised sits unchallenged for 6 years simply
means that perhaps no one has in fact brought the
application or in fact the parties have not had the
opportunity to go through the precedents sufficiently.
I would only, in this instance, rule for costs if in fact I
thought the application was brought in a frivolous or
vexatious manner and clearly that is not the case today.
So I would deny Mr Dixon’s application for costs.
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Reasons for Decision.
These are three applications made pursuant to section
29(1)(b)(i) of the Industrial Relations Act 1979 (the Act)
claiming that Mr Rushton and Mr Cairns were dismissed
unfairly from their employment as Security Officers with
the Western Australian Turf Club on 6 May 2000. There
was no issue raised at hearing that the employer was other
than the Western Australian Turf Club.
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The matters were heard together with Mr Cairns
representing himself but adopting much of Mr Rushton’s
submissions or being assisted by Counsel for Mr Rushton.
The matters came on for preliminary hearing on 15
September 2000 as to whether the Commission had
jurisdiction. The Commission found that there was no
inconsistency between the Federal Workplace Relations
Act 1996 and the Western Australian Industrial Relations
Act 1979 and hence the Commission had jurisdiction to
hear the matter. It was unclear at that time whether the
applicants were under State or Federal workplace
agreements or certified agreements, however, the evidence
of Mr Howells, Racecourse Operations Manager, for the
respondent was that they were under State workplace
agreements. It was argued on behalf of the respondent
that, irrespective of whether the applicants were covered
by State or Federal instruments, by virtue of their casual
employment and Regulation 30B(1) of the Workplace
Relations Act 1996, there was a direct inconsistency
between the State and Federal Acts which meant that the
Commission was without jurisdiction.
It is now common ground between the parties that the
applicants’ employment was governed by—
(a) Municipal Employees (Western Australia) Turf
Club Award 1992, and
(b) Western Australian Turf Club Operations and
Maintenance Agreement 1994.
The former is a federal award, the latter is a federal
certified agreement.
I refer to my reasons for decisions delivered at the hearing
of 15 September 2000. I stated in respect of Regulation
30B(1)—
“What it does do, in my view, is to exempt those
employees who come under that provision of the
regulation from pursuing their rights in the Federal
jurisdiction. Casuals have long pursued their rights
in this jurisdiction and the fact that someone may be
able to access this jurisdiction and hence get a result
of a declaration of unfair dismissal is not an unusual
feat.
So in essence, the argument falls down on the fact
that the expressed intent does not cause the collision
that Mr Edwards suggests it does. The argument is
certainly made by Mr Dixon that, and without going through all the argument, you need basically that
expressed intent, and the Federal Act does not get
you to this point. I agree with this submission, the
Federal Act does not get one to that point”.
I found there was no direct inconsistency by virtue of
Regulation 30B(1) of the Federal Act which would
prohibit, courtesy of section 109 of the Australian
Constitution, Mr Cairns and Mr Rushton pursuing their
applications before the Commission. In other words, for
the purposes of the applications in the State jurisdiction,
it was not relevant whether State or Federal instruments
governed their employment; be that employment casual
in nature or otherwise. I would add for the sake of
completeness that section 170HA of the Workplace
Relations Act is plain. It states—
“ Subject only to the operation of sections 170HB
and 170HC, the provisions of this Division are not
intended to limit any rights that a person or trade
union may have to appeal against termination of
employment or to secure the making of awards or
orders relating to termination of employment”
In short, for the purposes of these applications the
limitation is that an application would not be capable of
being pursued in the Federal jurisdiction if one had
already been lodged in the State jurisdiction. It does not
rule out an application in the State jurisdiction by a casual
employee. It is common ground that no application is
current in the Federal Commission.
I made no findings following the preliminary hearing as
to whether Mr Rushton and Mr Cairns were casual
employees, but made certain comments on the basis of
the information before the Commission at that time. In
summary, the employment seemed to be best described
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as “as needs employment” on a fairly systematic basis,
not on the basis of a series of contracts which would
typically be what one would characterise as casual
employment.
It is now essential to make findings as to whether Mr
Rushton and Mr Cairns were casual employees. Mr Cairns
in his application stipulated his employment as casual.
Mr Rushton stated that his employment was permanent
part-time, and in submission, or full-time.
The Municipal Employees (Western Australia) Turf Club
Award 1992 at clause 9 contains a definition of casual
which reads—
“ 9.—CASUAL EMPLOYEES
(a) A “casual employee” shall mean an employee
who is engaged and paid as such and, except as
otherwise provided for in this award, such employee shall be paid the ordinary hourly rate
prescribed for the classification of work performed including penalties with the addition of
twenty per cent.
(b) The services of a casual employee shall be terminated by one hour’s notice, given on any day by
either side, or by payment, or by the payment or
forfeiture of one hours wages in lieu of notice.
(c) Nothing in this clause shall affect the employer’s
right to dismiss an employee for misconduct.”
The evidence is clear that both Mr Rushton and Mr Cairns
were engaged as casual employees and paid as such
[Exhibits GRR1 & WH1] and I so find. They say, however,
that they were both offered continuous employment
[Exhibit GM3] and Mr Rushton says that he was offered
a full-time job.
Mr Rushton gave evidence that he was once paid sick
leave. I will later address more fully the evidence and the
credibility of witnesses, however, I do not find that Mr
Rushton was paid sick leave nor do I find that he was
offered a full-time position. Mr Rushton’s evidence was
generally unconvincing, giving the strong impression
during examination-in-chief and cross-examination, that
much of his evidence was simply made up. This is
particularly so in relation to his cross-examination as to
whether he was offered full-time employment. His
evidence was hesitant, inconsistent and totally
unconvincing.
I do not have the same difficulty with the credibility of
Mr Cairns. I consider that he was generally direct and
honest in giving his evidence, albeit he appeared to want
to stick by Mr Rushton and was reluctant at times to admit
points under cross-examination.
I find that both Mr Cairns and Mr Rushton were offered
continuous employment. I accept the evidence of Mr
Mackintosh, Chief Security Officer, that this was in
response to a perceived shortage of security staff on New
Year’s Eve and hence all the security staff were given a
kind of incentive. That is, accept a rate of pay for that
night which was less than could be achieved elsewhere
and in return get continuous employment throughout
2000. The reverse of course was implied and that is that
if any security officer refused to work New Year’s Eve
then they may not get rostered in 2000.
The Full Bench in The Metals and Engineering Workers
Union, Western Australia v Centurion Industries Ltd 76
WAIG 1287 @ 1288 lists certain indicia which may be
indicative of the nature of the contract. The nature of the
relationship cannot of course be made something it is in
fact not merely by use of a label. These indicia include—
“(a) The classifying name given to a worker initially
accepted by the parties.
(b) The provisions of the relevant award.
(c) The reasonable expectation that work would be
available to him.
(d) The number of hours worked per week.
(e) Whether his employment was regular.
(f) Whether the employee worked in accordance with
a roster published in advance.
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(g) Whether there was a reasonable and mutual expectation of continuity of employment.
(h) Whether notice is required by an employee prior
to the employee being absent on leave.
(i) Whether the employer reasonably expected that
work would be available.
(j) Whether the employee had a consistent starting
time and set finishing time.”
I have already dealt with indicia (a), (b) and (g). It is
common ground that Mr Cairns and Mr Rushton were
employed on a monthly roster. On the evidence of Mr
Mackintosh, which I accept, both Mr Cairns and Mr
Rushton, along with other security staff, were rostered
on this basis to give the employer and employee the
opportunity to organise their affairs.
The evidence is that except for the “around the clock”
quarantine job, they typically started about half an hour
prior to the start of racing and finished when they were
discharged from their duties. The hours worked were
variable, depending on what functions occurred, the
seasonal racing program and other off-course security
duties. Mr Mackintosh gave evidence that Mr Rushton
complained about the hours that Mr Stoddart, Casual
Security Officer, received in comparison to other security
staff. Mr Cairns on his evidence did not have a similar
complaint. [Exhibit GR4B] which is unchallenged,
displays the hours worked by Mr Rushton and Mr Cairns.
It is clear they were provided continuing employment in
2000 when required.
Having assessed all of these aspects of their employment,
I find that the employment of Mr Rushton and Mr Cairns
was casual in nature. They were clearly engaged and paid
as such. The hours that they were rostered varied on
demand, as did who was to be rostered of the numerous
security staff. The fact that Mr Rushton and Mr Cairns
along with other staff were offered continuity of
employment during 2000 did not alter the nature of their
employment relationship. I am also not convinced that
the arguments to place Mr Rushton in a special category
as a “core” employee alter in any way the employment
relationship. It does not elevate him to that of a full time
or part-time employee and there was no formal or informal
change to his employment contract.
I turn now to the matter of the alleged unfair dismissals
and deal firstly with Mr Cairns. Mr Cairns agreed that
the last shift he worked for the respondent was 5 February
2000. After that date Mr Cairns on his own evidence was
not prepared to work for the respondent unless the
respondent in his view provided him with a safe working
environment. There was much evidence given by Mr
Cairns that he felt intimidated and threatened by Mr
Stoddart. It is common ground that Mr Stoddart did
threaten Mr Cairns and Mr Bennett, another security
officer, during the quarantine operation on about 14
November 1999. It is common ground that there was no
actual physical assault on that day, albeit that physical
violence was threatened. It is also common ground that
there was no physical violence by Mr Stoddart on Mr
Cairns following that incident. The respondent
investigated the incident and whilst there is conflicting
evidence as to what Mr Knights, Security Supervisor, and
Mr Mackintosh said that they would do, it is common
ground that they took the matter no further than to try
and roster Mr Cairns to start and finish at times different
to Mr Stoddart.
Mr Cairns kept the Turf Club’s security officer uniform
and indicated in his application and evidence that he was
told that he would stay on the WATC’s books and be
offered work. He says that he was never offered work.
However, it is clear from his own evidence as well as the
evidence of Mr Mackintosh and Mr Knights that Mr
Cairns was not prepared to work with Mr Stoddart, and I
so find. The reason for this is that he feared for his safety,
and I accept his evidence that he genuinely held these
fears. Whether there was a real danger of physical harm
to Mr Cairns I have some considerable doubt, particularly
as there is no evidence of any physical harm over a long
period after the threat during the quarantine operation.
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What is clear is that the respondent was not prepared to
continue to try and roster Mr Cairns away from Mr
Stoddart and unless Mr Cairns had that guarantee then
he was not prepared to work for the respondent.
What is not clear is why Mr Cairns refused to work from
5 February 2000 onwards when he had been prepared to
do so from November 1999 to February 2000, ie after
the most obvious confrontation between Mr Stoddart and
himself. I find that there has been no dismissal of Mr
Cairns and hence that being the fact there is no jurisdiction
for the Commission. Accordingly, Mr Cairns application
will be dismissed for want of jurisdiction.
Mr Knights and Mr Mackintosh gave evidence that Mr
Rushton was dismissed due to drinking on the job whilst
on duty at Harper’s stables. They say this was the prime
reason for his dismissal and that sometime later Mr
Rushton told Mr Knights that he had had a few beers that
night and that he told Mr Knights this because he thought
Mr Stoddart would inform them. This arose due to an
incident about that time between Mr Rushton and Mr
Stoddart, on Mr Knights’ evidence. Mr Rushton denies
this and denies having a beer other than a sip of one
provided by Mr Mackintosh.
Mr Mackintosh further complains that he did not like Mr
Rushton’s attitude due to a series of unrelated events
involving he claims Mr Rushton helping himself to Mr
Mackintosh’s cigarettes and raincoat, leaving his post,
not locking up properly, placing bets whilst on duty,
taking food which was not to be taken and entering and
smoking in areas where he was not supposed to. Whilst
Mr Mackintosh says that the consumption of alcohol on
duty was the reason for Mr Rushton’s dismissal, it is clear
from Mr Mackintosh’s evidence that these other matters
which occurred during the course of Mr Rushton’s
employment, were all considered in making the decision
to terminate his services. In total these series of events
amounted to behaviour and an attitude on the part of a
security officer that Mr Mackintosh was not comfortable
with.
Mr Rushton in his evidence and under cross-examination
defended each of these allegations and for the most part
where he agreed that they occurred, viewed them as trivial.
He says, that he did not place bets for himself whilst on
duty or leave his post. Mr Mackintosh’s evidence
regarding Mr Rushton leaving his post is supported by
Mr Hunt, another security officer currently working for
the WATC, who said Mr Rushton was absent on one
occasion and acted towards him in a demeaning fashion.
I find this evidence a credible account of events and prefer
the evidence of Mr Hunt to that of Mr Rushton.
Mr Stoddart gave evidence that Mr Rushton drank eight
cans of beer whilst on duty at Harper’s stables. He says
that Mr Rushton fell asleep and when he awoke he
completed his notes of the night’s security work. Once
again, having seen Mr Stoddart and Mr Rushton giving
evidence, I would accept Mr Stoddart’s account of events
and prefer his evidence to that of Mr Rushton.
Mr Mackintosh says that he waited three weeks before
putting to Mr Rushton the allegations about his drinking.
He says that he did this as he wanted to consider the matter
and treated it with some seriousness. This period of
contemplation was after he says he had been advised of
the drinking incident by Mr Knights and had fronted Mr
Stoddart who confirmed it. He says that Mr Rushton was
then called to a meeting and the allegation was put to
him. In summary he believed Mr Stoddart and not Mr
Rushton and decided to dismiss Mr Rushton with payment
of wages for notice in lieu of one hour. The meeting was
at the end of the day’s work after Mr Rushton had signed
off.
I doubt the seriousness of some of the complaints of Mr
Mackintosh about the actions of Mr Rushton. On the
evidence of Mr Mackintosh he asked Mr Knights at
various times to talk to Mr Rushton. Several of these
incidents appear more significant in hindsight and when
taken together and the later point is in effect Mr
Mackintosh’s evidence. However, in terms of credibility
I found Mr Mackintosh to be honest and straightforward
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in his answers and I would prefer his account of events to
that of Mr Rushton. I accept the events that he complains
of did occur and represent, at least in terms of leaving his
post and not locking up properly, a degree of slackness
by Mr Rushton towards his employment. The complaints
of drinking and falling asleep on the job are far more
serious.
28 I find that Mr Rushton did consume alcohol and fall asleep
whilst on duty at Harper’s stables. While the matter took
some time to come to light and Mr Mackintosh took some
time to put the allegations to Mr Rushton, I do not find
that decision to dismiss him on notice was unfair, harsh
or oppressive in all the circumstances. I say this having
regard to the decision in Undercliffe Nursing Home—vFederated Miscellaneous Workers’ Union of Australia,
Hospital, Service and Miscellaneous, WA Branch 65
WAIG 385, and the fact that Mr Mackintosh by that stage
had lost trust in Mr Rushton, even though his work had
otherwise been mostly satisfactory. The nature of any
employment contract calls for such trust, but specifically
Mr Rushton in his employment was required to operate
without a great deal of supervision on occasions and to
be vigilant and he failed in that regard.
29 The period of notice that Mr Rushton received was
complained about on his behalf. I make nothing of this
and do not consider that Mr Rushton has been dealt with
in a procedurally unfair manner due to some claim about
the lack of a full hour’s notice. This aspect of the
applicant’s case has not been proven and in any event
would not alter the finding that I have made that the
dismissal was not unfair, harsh or oppressive.
30 For the above reasons I would dismiss the applications.
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Order.
HAVING heard Mr T Dixon of counsel on behalf of the applicants and Mr C J Edwards of counsel on behalf of the
respondents, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby
orders—
(1) THAT applications 795 of 2000 and 809 of 2000 be
and are hereby dismissed.
(2) THAT application 827 of 2000 be and is hereby
dismissed for want of jurisdiction.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.

Application alleging unfair dismissal and
denied contractual entitlements
dismissed.
Mr G. McCorry (as agent) on behalf of
the applicant.
Mr J. Smith (of counsel) on behalf of the
respondent.
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3

Reasons for Decision.
Mr Carberry was employed by the respondent as a truck
driver for approximately two months from 23 June 2000
until 28 August 2000. He claims that his dismissal on
that latter day was unfair because he would not sign a
workplace agreement. It is appropriate to note at this early
stage that it is common ground that the “workplace
agreement” referred to is not a workplace agreement
pursuant to the Workplace Agreements Act 1993. The
workplace agreement document referred to in the course
of these proceedings is more accurately described as a
single page document which largely reflected the oral
conditions of employment agreed and which bore the title
“Workplace Agreement”.
Mr Carberry’s evidence is that when he commenced
employment he had to provide a police clearance for
driving and that mention was made of a medical test to
be done later. He says he filled in an employee tax
declaration form after the first trip from Perth to
Melbourne and return. Mr Carberry states that in the
middle of August Mr Abbott, the Proprietor of the
respondent, gave some two documents to him: the
“workplace agreement” and a commercial driver’s medical
certificate to be completed. Mr Carberry had not
completed any of these documents by the time he returned
from what turned out to be his last trip from Perth to
Melbourne and return. When he completed the journey it
was Sunday and he took the prime mover home in order
to clean it ready for a further trip the following Monday.
On the Monday, Mr Abbott came to the yard where Mr
Carberry was waiting and asked him for the paperwork.
Mr Carberry cannot remember Mr Abbott’s exact words
but he understood them to mean the load manifest from
the trip, the medical certificate and the workplace
agreement. Mr Carberry handed over the manifest for the
trip but when, as Mr Carberry recalls it, Mr Abbott asked
for “the other paperwork” he stated to Mr Abbott “by the
way I am not signing the workplace agreement” and Mr
Abbott stated in reply that Mr Carberry was sacked. It
appears from that time that Mr Carberry and Mr Abbott
exchanged heated words although Mr Carberry cannot
“fully recall” the situation.
To some extent, Mr Carberry’s evidence is corroborated
by the evidence of Mr Sullivan, a fellow truck driver who
was present with Mr Carberry at the time. It is Mr Sullivan’s
evidence that when Mr Abbott approached Mr Carberry
for the documents, Mr Abbott asked Mr Carberry for the
“signed workplace agreement”, and when Mr Carberry
indicated he was not going to sign it Mr Abbott stated that
Mr Carberry was to “get his gear out of the truck because
he was finished, he was sacked”. Mr Sullivan feared that
the two might come to blows, although he stated that the
incident was “more verbal than anything”.
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Mr Abbott gave evidence and he acknowledges at least
the sequence of events which Mr Carberry has set out,
but he maintains that the workplace agreement had
nothing to do with the dismissal as such. Rather, when
Mr Carberry came in, Mr Abbott’s evidence is that he
asked Mr Carberry for the paperwork for the trip which
had just been completed. When that was done he asked
Mr Carberry about a phone call he had received from the
Victorian Police concerning an alleged traffic incident
involving Mr Carberry’s driving of the truck in Victoria
during the trip.
I pause to note the evidence that an incident did indeed
occur and involved a member of the public making a
complaint about Mr Carberry’s driving. I do not need to
make any finding whether or not Mr Carberry was at fault
in the incident. I merely note Mr Carberry’s statement
that he was not at fault. For these purposes it is sufficient
to note that I find as a fact that Mr Abbott, as the owner
of the truck, was contacted by the Victorian Police and a
given a report of the allegation made by the member of
the public and, for that reason, I also find it is more than
likely that Mr Abbott did indeed raise the incident with
Mr Carberry when Mr Carberry returned from that trip.
Mr Abbott’s evidence is that Mr Carberry’s response was
that the incident “had nothing to do with you”. Mr Abbott
indicated that it did because it involved his truck, his
company name, and he had to sort the matter out. Mr
Abbott’s evidence is that Mr Carberry told Mr Abbott
not to worry about the incident and that he, Mr Carberry,
would sort the matter out. Mr Abbott states that he and
Mr Carberry then “had a few words” and “a bit of an
argument” (transcript page 83).
As I understand the evidence of Mr Abbott, the argument
concerns the issue of the incident which had occurred in
Victoria and also about Mr Abbott’s objection to Mr
Carberry having suspended a curtain over the lower
section of the truck windscreen. Mr Carberry states that
he did so in order to protect him from the sun. As I
understand the issue, Mr Abbott was concerned about
the height of the curtain from the point of view of safety,
together with the fact that Mr Carberry had, without
permission, drilled two holes in the cabin structure in
order to install the cord from which the curtain was
suspended. Mr Abbott’s evidence is that he had asked Mr
Carberry on an earlier occasion to remove the curtain,
and Mr Carberry had not done so, although Mr Carberry’s
evidence is that this conversation did not occur in quite
that way.
Nevertheless, I am prepared to accept Mr Abbott’s
evidence that when he drove the truck with the curtain in
it, he was not able to see the bonnet of the truck and the
corner of the truck and he felt that the curtain was against
the law such that if the police had pulled over Mr Carberry
they would then look for other things and go through the
truck. I also accept that Mr Abbott did say that the curtain
was not to go up again.
In the context of Mr Abbott’s evidence overall, the
argument which occurred was also a culmination of the
following incidents—
(1) Mr Abbott stated that when Mr Carberry first
started, he told Mr Carberry that he must ring Mr
Abbott before he leaves Perth unless Mr Abbott
is actually at the depot at the time. Also, Mr
Carberry should ring Mr Abbott when he gets to
the other end and when he is leaving so Mr Abbott
knows what time he will be due back. At the very
least, Mr Carberry had to be contactable or at least
be able to be contacted by Mr Abbott as required.
Mr Abbott complains that Mr Carberry was not
able to be contacted and in turn did not contact
him.
(2) Before Mr Carberry left for the Victoria trip on
Saturday, 19 August 2000, Mr Sullivan had contacted Mr Abbott from Coolgardie because his
truck was losing a lot of oil. Mr Abbott had tried
to contact Mr Carberry because Mr Carberry was
due to be leaving for his trip the next morning in
order to arrange for Mr Carberry to take some oil
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with him. He states that he tried to contact Mr
Carberry all morning and eventually he rang the
Shell Service Station where he had left the truck
that night. He was informed that Mr Carberry had
just left so he again tried ringing Mr Carberry.
He was not successful. Mr Abbott then set off in
pursuit of Mr Carberry with a supply of oil. He
finally contacted Mr Carberry along the Roe
Highway and Mr Abbott arranged with Mr
Carberry for him to stop at the top of the
Greenmount Hill and Mr Abbott would give him
the oil for Mr Sullivan.
I accept that Mr Abbott did have some difficulty
getting hold of Mr Carberry. In my view, Mr
Abbott’s evidence regarding this particular issue
is not inconsistent with Mr Carberry’s own evidence that when Mr Abbott did ring Mr Carberry
on the mobile telephone, Mr Abbott was somewhat agitated.
(3) Mr Abbott had some concern regarding Mr
Carberry’s running times. Mr Abbott’s evidence
on this particular issue is not extensive, however
I accept from the evidence, particularly the evidence of Mr Carberry and Mr Sullivan regarding
them back-dating their driver’s log books, that
there was an issue regarding running times, although it is not entirely clear the extent to which
Mr Abbott directly raised this as an issue prior to
the argument which occurred.
(4) Mr Abbott also had concerns regarding Mr
Carberry taking the prime mover home with him.
Mr Abbott’s evidence is that Mr Carberry was
aware that the prime mover was to be left at Mr
Abbott’s yard and Mr Carberry would drive his
own vehicle to and from home. Mr Abbott’s evidence is that given the distance between Mr
Carberry’s home and the truck yard, it was too
expensive to allow Mr Carberry to use the prime
mover to journey to and from home.
I find that this was indeed an issue because of Mr
Carberry’s own evidence on the point. Mr
Carberry’s evidence is that it was more efficient
for him to take the prime mover home because
the loads he had to collect were from Pinjarra.
Mr Carberry lives in Serpentine which is more in
the vicinity of Pinjarra than the respondent’s yard
is in East Cannington. The evidence about
whether all of Mr Carberry’s loads indeed came
from Pinjarra is inconclusive. However, on the
balance of the evidence, I am left with the distinct impression that it was Mr Carberry’s election
to take the prime mover home because of the loads
coming from Pinjarra and that it was not done
with Mr Abbott’s express permission or his authority, certainly not on each and every occasion.
Accordingly, from the evidence, the issue of Mr
Carberry taking the prime mover to Mr Carberry’s
home was indeed an issue that was of concern to
Mr Abbott.
10 The argument which occurred therefore occurred against
that background from the point of view of Mr Abbott.
Mr Abbott’s evidence is that at the point that Mr Carberry
said to him that the traffic incident in Victoria had nothing
to do with Mr Abbott, Mr Abbott then said “well you
better get your gear out of the truck, I think we will call it
quits”. That is, Mr Carberry was then dismissed.
11 Mr Abbott states that he then went into the office and as he
came out Mr Carberry and Mr Sullivan were driving off.
Mr Abbott called to them and approached the car. He asked
Mr Sullivan if Mr Carberry could be dropped around to the
office on the way home so that Mr Carberry could sign an
employee taxation form and a letter which (retrospectively)
authorised Mr Abbott to pay Mr Carberry’s wages into the
bank account of Mr Carberry’s partner.
12 I pause to note that Mr Carberry’s evidence is that his
first wages were paid to him in cash and, subsequently at
his request, Mr Carberry’s wages were paid into Mr
Carberry’s partner’s bank account. Mr Abbott was
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therefore seeking Mr Carberry’s written authority to do
so for the record.
13 Mr Carberry answered that he would not be signing
anything. Mr Abbott states that Mr Carberry “jumped out
of the car” (transcript page 84) and stood over Mr Abbott
with his hand around Mr Abbott’s shirt threatening to
punch him. Mr Sullivan got out of the car and effectively
defused the situation and Mr Sullivan and Mr Carberry
then drove off.
Conclusion regarding the dismissal
14 Mr Carberry’s complaint to the Commission is that his
dismissal was unfair because he had refused to sign the
“workplace agreement”. Mr Carberry bears the onus of
proof. That is, it is for Mr Carberry to show on the balance
of probabilities that that was the reason for his dismissal.
I have had considerable regard to his evidence, and the
evidence of Mr Sullivan. However, I also have had regard
for Mr Abbott’s evidence, particularly his evidence that
the “workplace agreement” was of no value to Mr Abbott
at that stage, whereas the employee taxation declaration
form and the authority for Mr Abbott to pay Mr Carberry’s
wages to someone other than Mr Carberry was important
to him, has a logic to it which I have found persuasive.
The “workplace agreement” does little if anything to
benefit Mr Abbott or his business. It is a document in the
most basic of terms and did little other than confirm the
arrangements which had, by then, been in operation
already. Possibly, as Mr Abbott says, the fact that the
document stated that the driver was responsible for items
such as the chains, binders and the truck refrigerator was
of some value to him might mean that the document itself
was important to Mr Abbott.
15 However, I accept from the evidence that Mr Abbott did
not have a valid employee taxation declaration form for
Mr Carberry. Mr Carberry had completed one previously,
but it was, however, rejected by the taxation department
because it was an old form and the taxation system after
1 July 2000, when Mr Carberry’s wages would be paid,
was part of a new system.
16 I also accept Mr Abbott’s evidence that he wanted written
authority from Mr Carberry regarding the payment of
Mr Carberry’s wages. It appears to me at least likely that
these documents were as important, if not more important,
than the “workplace agreement”. Thus, although Mr
Carberry may have stated he was not going to sign the
“workplace agreement” I place that comment in a context
which means that Mr Carberry was not going to be signing
any documents.
17 Furthermore, Mr Abbott’s evidence is that the issue of
the documents arose after he had dismissed Mr Carberry.
After he had dismissed Mr Carberry, Mr Abbott went
into the office and then spoke again through the car
window to Mr Sullivan or Mr Carberry. That appears to
be consistent with Mr Sullivan’s evidence that there were
two conversations. I find that there would be little
explanation for the second conversation (that is the one
which happened as Mr Sullivan and Mr Carberry were
driving off) unless it is as Mr Abbott described. I note in
this regard Mr Carberry’s own evidence that as to the
first conversation, he could not recall Mr Abbott’s exact
words but it was to do with the other paperwork”. As to
the second conversation, Mr Carberry cannot “fully recall”
what Mr Abbott was saying, Mr Abbott was “just
babbling” (transcript page 18). On balance, I am inclined
to accept Mr Abbott’s version of the conversation.
18 I also accept Mr Sullivan’s evidence in that it refers to
Mr Carberry stating that he was not signing any
documents, the dismissal and the argument which
occurred. However, Mr Sullivan’s evidence is not to be
viewed in isolation. The dismissal was not only as he
observed. Both Mr Carberry and Mr Abbott referred to
parts of the discussion to which Mr Sullivan does not
refer. If all there was to the dismissal was Mr Sullivan’s
evidence, a different conclusion would be open. The
evidence as a whole, however, paints a different picture.
19 It follows that I am not satisfied that Mr Abbott dismissed
Mr Carberry for the reason that Mr Carberry has claimed
in this Commission.
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20 In reaching this conclusion, I do not overlook the fact
that in some respects the respondent’s evidence is rather
unsatisfactory. There was debate before the Commission
on the issue of whether or not Mr Carberry is properly to
be classified as a “casual” or whether he was in fact a
full-time employee. In my view, little turns upon this
particular issue because even if Mr Carberry was indeed
a “casual” employee it is clear that Mr Abbott dismissed
Mr Carberry. This is not a case of Mr Abbott merely not
offering any further work to Mr Carberry. A casual
employee may nevertheless be dismissed. If the dismissal
of a casual employee is unfair, and reinstatement is not
practicable, then the issue of compensation may well be
affected by the issue of the extent of which future work
would have been offered. That is an issue which only
needs to be decided once it is determined that the dismissal
is unfair.
21 At this stage of the Commission’s Reasons for Decision,
it has not been necessarily to decide Mr Carberry’s status.
I note that the “workplace agreement” defined Mr
Carberry’s employment as “casual” but I have not found
this significant. It has not been significant because the
evidence before the Commission overall is that Mr
Carberry was engaged to drive the truck from Perth to
Melbourne or Sydney and return as required. Sometimes,
even on Mr Carberry’s own evidence, there would be a
break between trips. This was accepted and does not
appear to be consistent with a full-time employment
relationship. The timing of trips, or whether trips occurred,
was not a matter within the control of the respondent
because it is a subcontractor to a principal contractor who
gave sometimes only two hours’ notice of a job to the
respondent. It seems unlikely that Mr Abbott would
therefore have offered full time employment to his drivers.
22 Therefore the signing of the “workplace agreement”
would not change these factors.
23 The respondent’s evidence regarding the insertion of the
word “casual” in Mr Carberry’s wages book is entirely
unsatisfactory. It is apparent from the face of the original
of the record that the submission that the word “casual”
on page 3 was written in a different pen from the rest of
the page is quite valid. I also note that the word does not
appear in the carbon copy of page 3. Mr Abbott’s evidence
is that this book was maintained by his wife. His wife
was not called to give evidence notwithstanding that she
was in the court for the entire process and I am quite
entitled to infer, and do infer, that her evidence would
not be helpful to the respondent on this issue.
24 Nevertheless, while that might persuade me to the
conclusion that there was no formal understanding
between Mr Abbott and Mr Carberry that Mr Carberry
was “casual”, that has not of itself been a determinative
issue.
25 I therefore conclude on the evidence that Mr Abbott
dismissed Mr Carberry as a result of the conversation
between Mr Abbott and Mr Carberry. The issues raised
by Mr Abbott as to the reasons for the dismissal are, in
my view, at least arguably valid. Mr Carberry’s lack of
any positive response in relation to the Victoria traffic
incident at the time in the context of the other issues raised
by Mr Abbott lead me to the conclusion that Mr Carberry
has not persuaded me that his dismissal was unfair. For
those reasons, his application will be dismissed.
26 In doing so I make the comment that the evidence that
Mr Abbott was in the process of closing down his business
and that his business ceased operating in October due to
the financial position of the respondent and his own health
would in any event limit the compensation which the
Commission would consider awarding even if the
dismissal was unfair. This comment is made in response
to the submission by Mr McCorry that the closure of the
respondent’s business is of itself not a determinative factor
for the purposes of compensation.
27 Finally, I have considered Mr McCorry’s very able
submissions made in response to the issue I raised at the
conclusion of the proceedings regarding the reason why
Mr Carberry has arranged for the payment of his wages
to someone other than himself. While I regard Mr
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McCorry’s response to the issue I have raised to be very
able, I am nevertheless concerned that the arrangement is
one that is quite consistent with Mr Carberry avoiding
any obligation to make the child maintenance payments
referred to in his later evidence. That is not a matter before
this Commission for determination, but the facts of that
arrangement having being part of official proceedings
before the Commission suggests to me that I request Mr
Carberry to provide a written explanation for those
arrangements to the Registrar within a further 14 days of
the date of this Decision. I will then consider whether to
draw the evidence to the attention of the relevant
authorities.
28 An Order will now issue which dismisses the application.
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Order.
HAVING HEARD Mr G. McCorry (as agent) on behalf of the
applicant and Mr J. Smith (of counsel) on behalf of the respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979 hereby orders—
THAT the application be dismissed.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.
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Reasons for Decision.
Both these applications claim that the dismissal of Mark
Rulyancich on 23 November 2000 was harsh, oppressive
or unfair. Both applications have been joined and were
heard together.
Mr Rulyancich was employed as an operator at the
respondents’ Narngulu Processing Plant. Operators work
a 12-hour shift and a cycle of day and night shifts. At the
time of his dismissal, Mr Rulyancich was working night
shift. He was dismissed for having “been found asleep
during paid working time instead of attending to your
work duties” (exhibit 3). Mr Rulyancich was dismissed
with immediate effect with the payment of four weeks’
wages in lieu of notice together with the payment of
annual and long service leave entitlements.
Mr Rulyancich had been employed by the respondents
(and its predecessor companies) for 10 years. His
conditions of employment are governed by the Mineral
Sands Industry Award 1991 and also a “letter of offer”
dated 2 August 1993 (exhibit D). The letter of offer in
paragraph 8 provides—
“The employee will comply with all lawful directions by the company in relation to the workplace
practices and procedures and with the company’s
approved rules, regulations, policies, practices and
procedures as contained in the company’s policy and
practice manual as amended from time to time.”
The letter of offer in paragraph 14 provides for termination
of employment and includes the provision that the
respondents may terminate the employee’s employment
without notice “for misconduct which at law would justify
summary dismissal”.
The respondents’ Counselling and Disciplinary Policy
(exhibit 4) provides in paragraph 6.7 that “dismissal may
be the consequence in cases of serious misconduct.
Behaviours which may constitute serious misconduct are
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detailed below. This list is not exhaustive but an indication
of the types of problems”. For present purposes, the list
includes—
“Intentionally sleeping on the job during paid working time”
The respondents therefore viewed the incident seriously
and as the evidence of Mr Gazzard, the Operations
Manager for Iluka Mid-west Limited makes clear, the
decision to dismiss Mr Rulyancich was based upon the
respondents’ understanding of the incident together with
what the respondents then understood to be two previous
“sleeping” incidents on 20 January 2000 and 19 May
2000.
The respondents’ decision was not based upon other
matters referred to in these proceedings concerning Mr
Rulyancich. For example, the evidence before the
Commission shows that at the time of his dismissal, Mr
Rulyancich had over the last 18 months received a written
and a verbal warning regarding his attitude towards his
supervisors. Also, the respondents had written to him
asking him to advise whether he intended to devote his
“full attention” to his duties with the respondents, a
reference to the respondents’ disapproval of a local
business now owned by him and his wife and which in
the respondents’ view might conflict with the requirement
in his letter of offer to “devote his full attention to his
company duties and will not while employed by the
company work for any other employer without first
obtaining the written consent of the company”.
There is much force in the proposition that an employee
caught intentionally sleeping on the job during paid
working time is guilty of misconduct justifying the
termination of his employment. In addition, it is a term
of Mr Rulyancich’s employment that he observe the
respondents’ Counselling and Disciplinary Policy and that
Policy states that intentional sleeping on the job during
paid working time is conduct which would be regarded
as serious misconduct. Even if that was not the case, the
common law position which is reserved to the respondents
in the letter of offer would not lead to a different
conclusion. However, it is trite to observe that not all
misconduct justifies dismissal and even if there are
grounds for terminating the contract of employment, it is
still open to the Commission to examine the severity or
otherwise of the step of dismissal. Each case will depend
upon its own circumstances and I turn to examine the
circumstances of this case.

The incident
9 Mr Rulyancich’s evidence is that on the night of 19
November 2000 he was one of seven operators on shift
that night. The shift was short staffed because there are
normally 10 operators and in his particular case two
operators were doing the work which normally would
have been done by three operators. He states that he
finished doing his readings in the kiln and at
approximately 4:30am went to sit in the chair which is in
the work area used for working on bed gas sticks. His
evidence is that “he put his feet on the bottom rail of the
bench because they were sore” and that he must have
nodded off because he recalls being woken by his
supervisor Mr Parasiliti at approximately 4:45am. In
cross-examination he admits that he dozed off but rejects
any suggestion that he was sound asleep. He states that
his safety helmet was still on his head and denied the
suggestion put to him that his safety helmet had been
removed and placed on the workbench. Similarly, while
he admits that there was a welding jacket on the back of
the chair, he denies any suggestion that it had been rolled
up to support his neck.
10 The evidence that Mr Rulyancich had removed his hard
hat, that the welders jacket was rolled up and that Mr
Rulyancich was sound asleep was given primarily by Mr
Parasiliti, the supervisor who saw Mr Rulyancich and
woke him up, and Mr Jones, the Operations Co-ordinator
who happened to be with Mr Parasiliti at the time. Both
were unshaken in their evidence on these two issues,
although both admitted that neither of them mentioned
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the hard hat nor the welding jacket on the back of the
chair in the notes they made of the incident at the time.
Mr Parasiliti stated that the jacket “appeared to be folded
behind Mr Rulyancich’s neck area”. Mr Jones was
somewhat more forthcoming stating that the welding
jacket was behind Mr Rulyancich’s neck in a “swag style”.
The significance of their evidence on these points goes
to the issue of whether or not Mr Rulyancich had dozed
off deliberately, rather than inadvertently as he maintains.
The issue is significant because an employee who is
resting, or who nods off inadvertently does not necessarily
come within the respondent’s policy.
I observed Mr Rulyancich when he gave his evidence
and in general I believe he gave his evidence truthfully. I
do not regard his evidence as broken down in crossexamination and I. am prepared, generally, to accept his
evidence. In particular, his evidence that “catnaps” are
“quite a frequent occurrence”, is not without support
elsewhere in the evidence. Mr Clark’s evidence of an
incident 12 months ago in the aeration hut, coupled with
Mr Jones’ evidence of the same incident, persuades me
that the operator there concerned is more likely than not
to have “nodded off”. Further, there was no disciplinary
action taken against the operator concerned.
Mr Clark’s evidence that in his five years of employment
“short sleeps” are a “common occurrence”, and that the
chairs have been used to “catnap” early in the morning
was evidence which I believe was given truthfully. Indeed,
he was not even cross-examined on his evidence and I
have no reason not to accept it. It is not inconsistent with
the evidence of Mr Littlely that “catnaps” are common
on night shift and that persons found catnapping have
been treated leniently. Even Mr Jones’ evidence that in
his experience it is “not common” for people to sleep on
shifts does not, in my view, totally negate the evidence of
operators having a “catnap” or “dozing”. Mr Jones
concedes that employees will get tired and there are “head
nods”, although he does say that is different from
“sleeping in the field”. Mr Jones’ evidence that persons
have been known to “nod off” at tool box meetings
corroborates at least the evidence of Mr Rulyancich that
such “nodding off” occurs and provides, in my view,
further reason why I should accept Mr Rulyancich’s
evidence. I note Mr Parasiliti’s evidence under crossexamination that people do not doze frequently, at least
not on the B shift, was not persuasive in the context of
his evidence regarding the subject as a whole.
I accept Mr Rulyancich’s evidence that while he was
aware from a tool box meeting of the policy that if an
operator felt tired he should alert his supervisor to that
fact and a relief would be organised while the operator
was allowed to have a nap in the canteen, the respondents
also tolerated “dozing” as long as the operator did not go
somewhere to hide to do so and if the operator’s work
was completed. That evidence is supported by the
evidence of Mr Littlely, and is not inconsistent with the
evidence of Mr Clark. I find it significant therefore that
Mr Rulyancich was found in an area that was quite open
even if it was not an area in which he was performing
work. Indeed, the area was so open that Mr Parasiliti and
Mr Jones, noticed Mr Rulyancich as they drove past. I
therefore have found it very difficult to reach the
conclusion that Mr Rulyancich deliberately, or
intentionally, set out to sleep. Rather, I accept his evidence
that he sought to rest whilst awaiting the final run. The
chair has been there a long time and is there, apparently
to sit on when there is nothing to do. It seems to be too
small for any other purpose. I am not convinced that even
if Mr Rulyancich had removed his hard hat, which he
denies doing, that I would reach a contrary conclusion.
In part this is because I found that the suggestion by the
respondents that Mr Rulyancich had moved the chair was
actually not significant. The demonstration in the
courtroom of the actual movement suggests to me that
the issue has been somewhat exaggerated. I place little
weight on it and on the issue of the welding jacket.
Having reached that particular conclusion, it is appropriate
to once again state that whether or not Mr Rulyancich
deserved to be dismissed for having been found asleep in
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the manner described must depend upon the
circumstances. In the context of the evidence whereby
the respondents to this matter acknowledge that tiredness
on night shift is a problem and is a problem that is
therefore managed by them according to a policy, I tend
to the view that in the circumstances as I find them to be,
dismissal was too harsh a penalty.

16 I also tend to this conclusion according to the approach
taken by the respondents in this matter. The respondents
admitted in evidence that even if Mr Rulyancich had
intentionally slept, as the respondents believe he did, they
probably would not have dismissed him given his 10
years’ service if he had an unblemished record. That is,
to put it another way, the principal reason why Mr
Rulyancich was dismissed for what occurred was not the
incident by itself, but because the respondents believed,
on the evidence of Mr Gazzard, that this was Mr
Rulyancich’s third occasion of sleeping on the job.
17 These two previous occasions are contained in the notes
made by Mr Parasiliti and which had been given to the
respondents (exhibit N). Those notes include the
statements that on 20 January 2000 Mr Parasiliti
“discovered Mark asleep” and that on the night shift of
19 May 2000 Dennis Jones “woke Mark Rulyancich up
at 03:05 as Mark had been sleeping on the west side of
the shift sea container”.
18 It is apparent from the evidence that Mr Rulyancich was
unaware of Mr Parasiliti’s notes and that Mr Parasiliti
believed there were two “other” incidents. I quite accept
Mr Gazzard’s evidence that Mr Rulyancich “showed
surprise” when these two “other incidents” were raised.
Mr Rulyancich had good reason to be surprised because
after hearing the evidence of Mr Parasiliti, I am quite
unclear whether Mr Rulyancich had done anything
sufficiently wrong on each of those occasions for them
now to be relied upon in the way that they have been.
19 If Mr Rulyancich was indeed sleeping on 20 January
2000, Mr Parasiliti chose to take no action at all about it.
He says that he did not do so because he did not have a
witness, however if it was a disciplinary matter or if there
were the safety concerns now raised about Mr Rulyancich
sleeping in November those issues existed on 20 January
2000 whether or not Mr Parasiliti had a witness. The fact
that nothing was done suggests to me that the incident
was simply not sufficiently serious to warrant any action
being taken.
20 Further, I am also not satisfied that the incident on 20
January 2000 is to be viewed as seriously as the language
of Mr Parasiliti’s note suggests.
21 In relation to the second incident, Mr Parasiliti’s note
refers to Mr Rulyancich “sleeping” on the west side of
the shift sea container when Mr Jones saw him. However,
Mr Jones’ evidence is that on 19 May 2000 when he saw
Mr Rulyancich, Mr Rulyancich was only “lightly asleep”
and that being lightly asleep is, as I understand his answer
to the question, not a problem. That evidence paints quite
a different picture of the 19 May 2000 incident and is in
marked contrast to the picture conveyed by Mr Parasiliti’s
notes that Mr Rulyancich “had been sleeping”. Yet it was
upon those notes, which were made available to Mr
Gazzard, but not shown to Mr Rulyancich, that the
decision to dismiss was made.
22 Therefore, the respondents were in error in regarding the
incident of 23 November 2000 as being equivalent to a
third incident of sleeping on the job. On the respondents’
own approach therefore, it is open to conclude, and I do
conclude, that to dismiss Mr Rulyancich for what occurred
on 23 November 2000 was a greater penalty than is
otherwise warranted.
23 For the above reasons, it is apparent that Mr Rulyancich’s
dismissal was harsh and I so find.
24 In reaching that conclusion, I have not considered the
other matters about which evidence was brought to the
Commission. This has been for the significant reason that
these were not matters that the respondents themselves
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took into consideration in reaching the decision to dismiss.
However, I turn to consider these matters given that the
Commission is to decide the fairness or otherwise of Mr
Rulyancich’s dismissal not merely upon whether or not
the employer had reached the right conclusion on the
evidence available to it, but on the evidence as a whole.
25 The evidence shows that during Mr Rulyancich’s shift
on 19 November 2000 a spillage occurred from a belt
which feeds the kiln. The spillage overflowed down to
the next level and the respondents’ evidence is that the
spillage was approximately 1 metre deep when it was
discovered. Mr Rulyancich accepts that there was a
spillage. The issue is whether or not the fact that it
occurred is a reason why the Commission should not hold
Mr Rulyancich’s dismissal to be unfair when it otherwise
was. In reaching a conclusion on this point, I take into
account the evidence that checks throughout the plant
are done approximately every two hours. Mr Rulyancich’s
evidence is that he did the checks at the appropriate times.
There is at least some corroboration of this evidence, as I
understand it, in that he and Mr Littlely, were together in
the computer room at approximately 4:00am inputting
readings from the inspections. Mr Rulyancich states that
if there had been a spillage during his last inspection, he
would have noticed it. There was not. If I accept the
evidence that a spillage of at least 1 metre deep would
take approximately 45 minutes, and it is not evidence
that is entirely clear, it is in my view at least possible for
the spillage not to have been discovered until the next
scheduled check. I am therefore disinclined to hold this
against Mr Rulyancich.
26 Mr Rulyancich admitted that on 17 November 2000 he
forgot to pass on information that there was a leak around
a water pump. The Commission is not, however, on the
evidence able to attribute a weight to this other than the
observation that Mr Rulyancich should not have forgotten
to pass the information on.
27 There is also evidence that Mr Rulyancich had not filled
out log sheets for shift handovers. Mr Rulyancich admits
that he has not done so on each occasion, however, this
does not appear to have, at least at yet, warranted
disciplinary action. Similarly for the other incidents
referred to.
28 Mr Rulyancich has, for the last four months, together
with his wife, been attempting to build up a private
business involving nursery mulch. Mr Rulyancich’s
contract of employment contains the terms previously
mentioned in these Reasons for Decision about the
exclusiveness of his employment for the respondents. The
respondents had expressed concern that the operation of
this business by Mr Rulyancich meant that he was not
devoting his full energies to the respondents and reference
was made to him being observed at 6:00am one morning
opening the gates to his business premises when he had
booked off sick the night before for the shift which did
not finish until 7:00am. It is conceded that this of itself is
an issue which was under investigation, that the
investigation had not concluded before it was overtaken
by the incident which led to his dismissal, and which
remains in the event that Mr Rulyancich is reinstated. It
does not constitute a reason for holding Mr Rulyancich’s
dismissal fair when it otherwise was not, particularly given
the explanations that Mr Rulyancich has put forward in
the Commission.
29 There are other matters including the written warning he
received on 22 March 1999 (exhibit G) for insubordination and the verbal warning of 11 September
1999 for failing to carry out instructions from the control
room operator which resulted in 5628 underflow line to
bog. I have considered Mr Rulyancich’s explanations
concerning these incidents and they do not necessarily
reflect positively on Mr Rulyancich. I pass the observation
that although the respondents submitted that Mr
Rulyancich has an “attitude” problem, the evidence also
shows that at least some operators, including Mr
Rulyancich, have a perception of being treated less equally
because they have not signed a workplace agreement. It
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is well within the capacity of the respondents and Mr
Rulyancich to work harmoniously together, as all but the
last 18 months of Mr Rulyancich’s 10 year service shows.
There would, I suspect, be a benefit for all concerned for
the perception of unequal treatment to be addressed.
30 The immediate issue for the Commission becomes
whether the evidence as a whole leads to the conclusion
that Mr Rulyancich’s dismissal should be held not to be
unfair when on the evidence thus far it otherwise would
be. In reaching a conclusion I take into account that Mr
Rulyancich’s length of service means that, on this
evidence, he has had at least eight and a half years’ service
without any issue of a disciplinary nature at all. That is a
factor which is sufficient for the Commission not to
otherwise vary its finding that Mr Rulyancich’s dismissal
was unfair.
31 The primary remedy of the Commission is reinstatement
and it is sought on this occasion. There is no direct
evidence from any of the witnesses regarding the
respondents’ attitude towards Mr Rulyancich’s
reinstatement, if it occurred. The evidence overall led to
the submission that it would be “singularly inappropriate”
for Mr Rulyancich to be reinstated. This submission is
not entirely without support from the evidence, as I have
just observed.
32 The issue of remedy has required consideration of all of
the other issues against Mr Rulyancich in the evidence.
In doing so, I note that reinstatement is the primary
remedy of the Act. The Commission is to reinstate an
employee if it is possible to do so. Thus far, those other
issues referred to in the evidence have not been seen to
warrant the termination of Mr Rulyancich and to find
that those issues now warrant Mr Rulyancich remaining
dismissed when he should not have been dismissed
originally does not seem an equitable outcome. I therefore
will order the respondents to reinstate Mr Rulyancich.
33 In doing so, I pass the observation that if it was apt to
refer to Mr Rulyancich’s dismissal for sleeping on the
job as a “wake up call” to the respondents and other
employees which caused the respondents to put their
policies regarding tiredness at work in writing and
distributed to each employee (as is the evidence), then it
may also be apt for the Commission to say that the issues
touched upon by the Commission in these reasons should
be a wake up call to Mr Rulyancich. It is within the
capacity of Mr Rulyancich and the respondents to work
harmoniously each with the other. However, the
respondents are entitled to expect from Mr Rulyancich
some positive reaction demonstrating Mr Rulyancich’s
recognition that his performance had not been up to
scratch and that he hopes to improve. Indeed, he gave
such an undertaking in response to the verbal warning on
11 September 1999 (exhibit H).
34 An Order will now issue requiring the respondents to
reinstate Mr Rulyancich in his employment. The parties
are requested to discuss within three working days of the
issuance of these Reasons the form of the Order to issue.
If the parties are unable to reach an agreement on the
form of the order then the Commission will issue a Minute
accordingly.
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INDUSTRIAL RELATIONS COMMISSION.
PARTIES
MARK ANTHONY RULYANCICH,
APPLICANT
v.
ILUKA RESOURCES LIMITED AND
ILUKA MIDWEST LIMITED,
RESPONDENTS
AND
THE CONSTRUCTION, MINING,
ENERGY, TIMERYARDS AND
WOODWORKERS
UNION,
WESTERN AUSTRALIAN BRANCH
AND
THE AUSTRALIAN WORKERS’
UNION, WEST AUSTRALIAN
BRANCH, INDUSTRIAL UNION OF
WORKERS, APPLICANTS
v.
ILUKA RESOURCES LIMITED AND
ILUKA MIDWEST LIMITED,
RESPONDENTS
CORAM
COMMISSIONER A R BEECH
DELIVERED
WEDNESDAY, 28 FEBRUARY 2001
FILE NO/S
APPLICATIONS 1895 AND CR 313 OF
2000
CITATION NO. 2001 WAIRC 02202
________________________________________________________________________

Result
Representation
Applicants
Respondents

Applications alleging unfair dismissal
upheld and order for reinstatement issued.
Mr D.H. Schapper (of counsel) on behalf
of the applicants.
Mr A. Cameron (as agent) on behalf of
the respondents.

________________________________________________________________________

1

2

3

Supplementary Reasons for Decision.
The parties have advised that they have reached an
agreement on form of an Order to issue and an Order
now issues. The Commission notes that the parties’ agreed
wording has been reached in the context of the
undertaking from the respondents accepted by the
Commission on 22 December 2000 that in the event that
Mr Rulyancich is reinstated in his employment, the
respondents will pay him a sum equivalent to the
compensation which would otherwise have been ordered
by the Commission for the period between the date of
his dismissal and the date of reinstatement.
The Commission also notes that the respondents
foreshadow that they do not propose to reinstate Mr
Rulyancich but instead have an Order made pursuant to
section 23A(3) of the Act. That intention is a matter for
the respondents after the Order has issued. An Order made
pursuant to section 23A(3) of the Act will, by virtue of
the wording of that section, require a separate application.
The Order now issues.
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2001 WAIRC 02180
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
MARK ANTHONY RULYANCICH,
APPLICANT
v.
ILUKA RESOURCES LIMITED AND
ILUKA MIDWEST LIMITED,
RESPONDENTS
AND
THE CONSTRUCTION, MINING,
ENERGY, TIMERYARDS AND
WOODWORKERS
UNION,
WESTERN AUSTRALIAN BRANCH
AND
THE AUSTRALIAN WORKERS’
UNION, WEST AUSTRALIAN
BRANCH, INDUSTRIAL UNION OF
WORKERS, APPLICANTS
v.
ILUKA RESOURCES LIMITED AND
ILUKA MIDWEST LIMITED,
RESPONDENTS
CORAM
COMMISSIONER A R BEECH
DELIVERED
WEDNESDAY, 28 FEBRUARY 2001
FILE NO/S
APPLICATION 1895 OF 2000 AND CR
313 OF 2000
CITATION NO. 2001 WAIRC 02180
_______________________________________________________________________________

Result
Representation
Applicants
Respondents

Order for reinstatement issued.
Mr D.H. Schapper (of counsel) on behalf
of the applicants.
Mr A. Cameron (as agent) on behalf of
the respondents.

_______________________________________________________________________________

Order.
HAVING HEARD Mr D. Schapper (of counsel) on behalf of
the applicants and Mr A. Cameron (as agent) on behalf of the
respondents, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby:
(A) DECLARES that the dismissal of Mark Anthony
Rulyancich by the respondents was unfair; and
(B) ORDERS THAT within 5 days of the date of this
Order the respondents reinstate Mark Anthony
Rulyancich to employment at the same classification and on the same terms and conditions which
applied to his employment immediately prior to his
dismissal without loss of entitlements.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

Order.
WHEREAS on 11 January 2001 Paul Edward Coughlan applied to the Commission for orders pursuant to the Industrial
Relations Act, 1979; and
WHEREAS on 7 March 2001 at conciliation proceedings
the parties agreed the respondent pay the applicant $3,000
gross in two moieties in full and final settlement of the claim.
NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979, the Commission, hereby
orders—
THAT the respondent pay the applicant the sum of
$3000 gross in two moieties. The first moiety payable
within fourteen (14) days of the date hereof, the second
within twenty (20) days of the payment of the first moiety in full and final settlement of the claim without
admission of liability.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

2001 WAIRC 02303
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
MARINA DE NIESE, APPLICANT
v.
CURTIN HOTELS PTY LTD TRADING
AS THE IMPERIAL HOTEL,
RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
TUESDAY, 27 FEBRUARY 2001
FILE NO
APPLICATION 1645 OF 2000
CITATION NO. 2001 WAIRC 02303
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

____________________________________________________________________________

Result

Settled

____________________________________________________________________________

Applicant dismissed unfairly
Ms M De Niese on her own behalf
Mr J Brits of Counsel

_______________________________________________________________________________

Reasons for Decision—Preliminary hearing
on jurisdiction.

1

2

2001 WAIRC 02256
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
PAUL EDWARD COUGHLAN,
APPLICANT
v.
KPIJ HUTSON T/A FEAR AND
LOATHING, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
THURSDAY, 8 MARCH 2001
FILE NO
APPLICATION 80 OF 2001
CITATION NO. 2001 WAIRC 02256
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4

(Given extemporaneously and subsequently edited
by the Commissioner)
This is a claim made pursuant to section 29(1)(b)(i) and
(ii) of the Industrial Relations Act, 1979 (the Act) for
compensation for unfair dismissal and also for a denied
contractual benefit.
It is clear from the evidence and it is also clear from the
application that Ms De Niese was a casual employee
employed on the date as set out in the application, being
the 17th of August 2000. It is clear also from the evidence
that Ms De Niese was employed pursuant to the Hotel
and Tavern Workers Award and hence paid by the hour.
It is clear on the evidence, and I say that I would accept
the evidence of Ms De Niese over that of the two witnesses
for the respondent, that the termination occurred on the
23rd of September 2000 and not on the 4th of September
2000 as the respondent would suggest. The evidence of
Mr Lawless goes to the view that she was stood down on
the 4th of September 2000, and that there has been no
termination. The evidence is clear that on the 23rd of
September 2000 the applicant was terminated.
Under the award Ms De Niese would have been entitled
to notice of termination of one hour. What happened here
is that she was, to use a colloquial term, left hanging and
then suddenly terminated. There is enough in the evidence
for me to find that given those circumstances, even though
this is a preliminary hearing and I am mindful of my
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obligations under section 27, to find that this has in fact
been an unfair termination and the absence of notice and
the fact the applicant was left hanging are all reasons that
combine for me to say that the applicant was unfairly
terminated.
I make also a very obvious finding, given the animosity
between the parties, that any reinstatement to the job
would be totally impracticable. It is in fact not sought in
the application, but leaving that to one side, it would be
totally impracticable. Both parties were given the
opportunity to deal with the question of any loss or
compensation.
The loss that I would find in this matter is a loss of pay of
one hour, Ms De Niese being a casual. The matters raised
by Mr Brits covering the availability of other work and
the ability of the applicant to mitigate her loss are matters
I would accept. In other words, I find that the applicant
was fully capable of mitigating her loss. The order I would
make for payment of $13.30.
By way of injury I have had much evidence in respect of
what has transpired between the parties. It is clear that
even though I find that the applicant was left hanging, it
is clear that no further work was coming her way, I do
not find that a case has been made out for injury in this
particular matter.
So my order will reflect a finding of unfair dismissal and
order $13.30 be paid by the respondent to the applicant.

2001 WAIRC 02300
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
MARINA DE NIESE, APPLICANT
v.
CURTIN HOTELS PTY LTD TRADING
AS THE IMPERIAL HOTEL,
RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
WEDNESDAY, 14 MARCH 2001
FILE NO
APPLICATION 1645 OF 2000
CITATION NO. 2001 WAIRC 02300

2001 WAIRC 02213
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
BARBARA ROSALYN DOPSAJ,
APPLICANT
v.
TWO FINS TRADING AS EL
CABALLO
ROADHOUSE,
RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
FRIDAY, 16 FEBRUARY 2001
FILE NO
APPLICATION 1597 OF 2000
CITATION NO. 2001 WAIRC 02213
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

1

2

3

Applicant dismissed unfairly
Ms M De Niese on her own behalf
Mr J Brits of Counsel

_______________________________________________________________________________

Order.
HAVING heard Ms M De Niese on her own behalf and Mr J
Brits of counsel on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby—
(1) DECLARES that the above named Marina De Niese
was harshly, oppressively or unfairly dismissed by
the above named respondent on the 23rd day of
September 2000; and
(2) ORDERS that the respondent do hereby pay within
seven days of the date of this order, the amount of
$13.30 to Marina De Niese.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.

Application dismissed
Ms B Dopsaj on her own behalf
Mrs R Finley

_______________________________________________________________________________

_______________________________________________________________________________

Result
Representation
Applicant
Respondent
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Reasons for Decision.
(Given extemporaneously and subsequently edited
by the Commissioner)
This is an application pursuant to section 29(1)(b)(i) of
the Industrial Relations Act, 1979 (the Act). Ms Barbara
Rosalyn Dopsaj alleges that on 15 September 2000 she
was unfairly dismissed by the respondent. The owners of
the business, Robyn and Merv Finley, are directors of a
company named Two Fins, which trades as the El Caballo
Roadhouse.
The applicant says that on the night of 15 September 2000
she was approached by Mrs Finley and she was advised
that she was to be sacked. She says that she indicated
that she would go when she was ready, and the respondent
rejected this and said that she was to go that evening. The
respondent in her evidence indicates that a similar train
of events happened to that stated by the applicant. The
train of events commenced earlier that evening and Mrs
Dopsaj left at 11 pm and was paid out one hour’s notice
and terminated on that day.
The matter firstly relies on whether Ms Dopsaj is casual
or permanent, and in making my finding that Ms Dopsaj
is casual I reference the time and wages record [Exhibit
RF1] which shows the variable hours worked by Ms
Dopsaj, albeit the pattern of availability for work for Ms
Dopsaj was mostly Monday to Friday from 5 to midnight,
and that is largely unchallenged. I also rely on the taxation
form [Exhibit RF2] that was filled out by Ms Dopsaj on
commencement of employment, which lists her as casual.
Lastly, I rely on the evidence of Ms McLean and Ms
Weatherby, who are employed by El Caballo Roadhouse
in the capacities of cook/counter-hand and kitchenhand
respectively. They gave evidence that they are likewise
employed as casuals, and understood that they were
employed as casuals when the business was bought by
the Finleys. Ms Weatherby also gave evidence in relation
to the variable hours of employment. I find on this
evidence that Ms Dopsaj is casual.
In relation to the alleged unfair dismissal, the respondent
claims in the notice of answer and counter-proposal, and
also in evidence today, that the grounds for dismissal were
as follows—
“(1) On at least three occasions she (ie Ms Dopsaj)
breached health regulations.
(2) She put herself and other staff members at risk
when in anger she threw a quantity of brandy into
an extremely hot pan causing flames 3 to 4 feet
into the air.
(3) She regularly refused to follow simple and
reasonable directions by her employers.
(4) She was at times rude and curt towards customers and other staff members.
(5) Her temper and rudeness were disruptive in the
workplace and resulted in complaints from other
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staff members about her behaviour. She continually complained about staff members.”
6 The matter today, on its merits, relies on the credibility
of the witnesses, and to that I would say that where the
evidence of Mrs Finley differs from Ms Dopsaj then I
would take and believe the evidence of Mrs Finley, which
is also supported to a degree by Ms McLean and Ms
Weatherby.
7 Ms Dopsaj denies that she was rude, and denies that
flames flew very high when brandy was put into the pan,
she does not deny that she may have been responsible for
cutting a sandwich with a dirty knife. All these matters
are matters of some significance, but they do not really
go to the core of the matter, and the core of the matter is
whether an employer has a right to expect an employee
to follow reasonable direction.
8 I find on the evidence that Ms Dopsaj, albeit, as in
evidence by the respondent, that she was a good worker
and had a good heart, that Ms Dopsaj was prone not to
follow direction and was prone to argue about the
directions that were given to her, be they in preparation
of sauces or be they in the serving of customers or
generally. This is clear also from viewing her evidence
given today.
9 The complaint that Ms Dopsaj has is that things got busy
and she had to walk out at one time. I say again that where
the evidence differs I would prefer the evidence of Mrs
Finley. In this particular circumstance I think Ms Dopsaj
has been given a fair go, and has not obeyed reasonable
and lawful directions of the employer, leading to her
dismissal on 15 September 2000. She was a casual
employee and was afforded one hour’s notice.
10 For all of those reasons, I find that Ms Dopsaj’s dismissal
was fair, and hence I would dismiss the application.

2001 WAIRC 02211
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
BARBARA ROSALYN DOPSAJ,
APPLICANT
v.
TWO FINS TRADING AS EL
CABALLO
ROADHOUSE,
RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
THURSDAY, 1 MARCH 2001
FILE NO
APPLICATION 1597 OF 2000
CITATION NO. 2001 WAIRC 02211

2001 WAIRC 02295
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
BRADLEY J GARDNER, APPLICANT
v.
POLICE & NURSES CREDIT
SOCIETY LTD, RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
WEDNESDAY, 14 MARCH 2001
FILE NO
APPLICATION 1937 OF 1999
CITATION NO. 2001 WAIRC 02295
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

1

2
3

Application dismissed
Ms B Dopsaj on her own behalf
Mrs R Finley

4

_______________________________________________________________________________

Order.
HAVING heard Ms B Dopsaj on her own behalf and Mrs R
Finley on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.

Application dismissed
Mr B Stokes as agent
Mr C Keys as agent

_______________________________________________________________________________

_______________________________________________________________________________

Result
Representation
Applicant
Respondent
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Reasons for Decision.
This is an application pursuant to section 29(1)(b)(i) of
the Industrial Relations Act, 1979 (the Act). The applicant
worked as the Manager, Credit Control for the Police &
Nurses Credit Society Ltd herein after referred to as PNCS
(the respondent) from 9 September 1997 to 2 December
1999. In this role he was responsible for all debt
collections, staff budgets and supervising staff in their
debt collection tasks. The applicant says that he was
summarily dismissed by the respondent on 2 December
1999 for alleged serious misconduct in that it is alleged
he—
a) transferred funds between his account to that of
an ex-employee Mr Leroy Parkinson
b) placed comments on Mr Parkinson’s account
which provided the necessary authority for this
arrangement to continue; and
c) failed to answer repeated attempts by the collection staff to query this arrangement.
The applicant sought reinstatement originally but argued
at hearing that this would now be impracticable and sought
six months compensation as the alternative.
The matter came on for preliminary hearing on 22 August
2000 as to whether the Commission had jurisdiction. The
Respondent claimed that the application brought by Mr
Gardner in his own name was not competent and therefore
a nullity as Mr Gardner had become a bankrupt on 27
October 1999. The application for unfair dismissal was
lodged in the Commission on 23 December 1999. In the
respondent’s view it was only the official trustee who
had the right to bring such an application. The
Commission in a decision issued on 1 September 2000
found that the Commission had jurisdiction as the right
to bring a claim under section 29 of the Act is a personal
right not a property right as per the definition under section
5 of the Bankruptcy Act 1966 (Commonwealth).
It is common ground that Mr Gardner became bankrupt
on 27 October 1999 and did not advise his employer. He
says he did not seek to hide the matter from his employer
but had intended to negotiate payment arrangements with
the employer. The respondent had loaned Mr Gardner
$14,000 dollars as a personal loan.
Much was made in the hearing of the abuse of the
company’s e-mail system to send lewd and offensive
material. The Commission advised the parties after
hearing considerable evidence that if the respondent chose
to rely on any of these e-mails that the Commission would
have no regard to this issue. No such material was tendered
at the hearing and it was clear from the evidence that the
policy was loosely adhered to for the majority of the
relevant period.
The applicant says he was called to a meeting on 2
December 1999 by Mr Mark Smith, the Executive
Manager of Organisation and Development. Mr Steve
Pannell, his immediate supervisor also attended and the
applicant was given a letter of termination and final
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payment. He was then escorted to his desk to get his
belongings and was escorted from the building and was
denied the opportunity to speak to his staff or to his mother
who worked for the respondent.
The applicant says that he was not given a proper
induction or training and was not given counselling or
support from his superiors especially Mr Pannell and Mr
Smith.
The applicant says that he had about 8 years experience
as a collection officer but did not work as a credit control
manager prior to joining the respondent. He says that he
received a telephone call from Ms Brenda Mendonca in
early September 1997 asking whether he would come to
work for the respondent as they needed someone urgently.
He was placed on 3 months probation which he completed
successfully. Brenda Mendonca at that time was the
Manager of Loans Processing, and had known him from
earlier employment.
Mr Gardner gave evidence that following the staff
Christmas party in 1997 the attitudes of Mr Smith and
Mr Kim Woods, the Manager of the Call Centre, changed
towards him. Mr Gardner took his partner, Nathan to the
Christmas party and Mr Gardner’s evidence is that
following the Christmas party he got the impression that
Mr Woods and Mr Smith were slightly homophobic and
not quite accepting of his situation. Mr Gardner says that
Mr Smith was cold and unsupportive towards him. Mr
Gardner also references a report from a psychologist, Ms
Anna Harris in September 1998 [Exhibit BG 7] whereby
it states—
“Brad is experiencing a high level of frustration in his
current role and reports feelings of dissatisfaction and
very little support from managers around him.”
He says that further counselling was recommended but
that did not occur.
In late 1998 Mr Gardner borrowed $14,000 from PNCS
over 5 years as a personal loan. The loan was repaid out
of his account on a fortnightly basis.
The applicant says in January 1999 due to lack of support
he resigned verbally. He says he was encouraged by Mr
Fred Huis, the General Manager to discuss this with him
and following that he decided that he would stay on in
his job.
In July 1999 he says Mr Leroy Parkinson, who had
formerly worked as a credit control clerk for PNCS, rang
him and asked him to transfer back a salary payment from
his account that had been made to his Visa card. The
applicant says he instructed another of his staff Ms Palma
Phipps, a Supervisor in the Collections Department, to
do the reversal. He says such reversals were part of his
normal work and were done for customers at his
discretion. He says he had the authority to reverse
overdraft fees on all accounts from CEO to junior staff.
He says that Ms Phipps did not query his instruction at
that time.
Mr Gardner received an e-mail from Mr Smith [Exhibit
BG14] to attend a meeting on 5 November 1999. The
message to Mr Gardner was—
“Brad there is a current situation that is of concern
to the organisation on which we require your input”.
The meeting was attended by Mr Smith, Mr Pannell and
Mr Gardner. Mr Gardner says that he was not advised of
the purpose of the meeting beforehand. At the meeting
Mr Gardner says that he was informed that his employer
had become aware of his bankruptcy petition and
expressed their concern about exposing PNCS and its
members to undue risk and the credibility of the
organisation. Mr Gardner on his own evidence was
defensive.
Mr Gardner had on 20 October 1999, a week prior to the
bankruptcy petition, borrowed $1,500 from
ChequEXchange. Mr Smith and Mr Pannell indicated
their concern about the potential for fraud due to this
recent loan.
Mr Gardner’s financial position, on his evidence, had
deteriorated from about July 1999 when he split from his
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partner and incurred additional expenses, including
unexpected bills for dental and veterinary work and car
repayments. The loan from PNCS was also raised. The
initial loan of $14,000 still had about $11,000 to be repaid
and was an unsecured loan.
Mr Gardner said he was concerned about his job and
wanted to discuss it with them. He advised them that the
loan to PNCS was his personal business and had nothing
to do with his work. He was advised that his job was at
risk and the matter would be further investigated.
According to Mr Gardner [Exhibit BG 15] is an accurate
record of the meeting.
Following the meeting he discussed with Mr Pannell
refinancing the loan and Mr Pannell said that PNCS would
assist and that Mr Gardner should within 2 to 3 weeks
work out a budget.
Soon thereafter Mr Gardner says that he received a lift to
work from Mr Huis who advised him that his bankruptcy
had been discussed at Board level and that he was not to
be terminated.
The next meeting between Mr Smith, Mr Pannell and Mr
Gardner was on 1 December 1999 [Exhibits BG 16A and
16B]. He challenges the accuracy of the minutes of that
meeting as they relate to illicit e-mails; he says this matter
was not raised prior to the meeting and he did not give
any undertaking regarding supposed illicit e-mails. He
did not advise them of his conversation with Mr Huis.
As stated the difficulty I have with the issue of illicit emails is that it appears clear from the evidence that the
transmission of these was fairly common practice within
PNCS at the relevant time. It may have been against
company policy but there is no evidence that the policy
was enforced and clearly Mr Gardner was not the only
employee, or it seems the only Manager, engaged in the
practice. He was aware of the IT Security policy. As far
as the employer would rely on this as evidence of Mr
Gardner’s misdemeanours it has no relevance. He was
not counselled about this during his employment, except
at the very end.
Mr Gardner was given a copy of the draft minutes of the
meeting of 1 December 1999 and was asked to respond
by close of business the next day. He received that request
on the morning of 2 December 1999 [Exhibit BG 17A]
and says that his work that day was very busy.
Later on 2 December 1999 Mr Pannell asked Mr Gardner
to attend a meeting with Mr Smith and himself. Mr
Gardner asked Ms Mendonca to attend as a witness. He
says that they sat down and that Mr Smith had a smirky
grin on his face and said, “Oh, the decision’s been made
to terminate your employment”. He then handed him a
letter of termination and pay advice [Exhibit BG18].
The letter reads—
“The decision has been made to terminate your employment contract with Police & Nurses Credit
Society effective immediately.
This action has been taken as a result of an investigation into your conduct in your capacity as Manager
Credit Control. A review of work completed by you
has revealed transactions involving the transfer of
funds between the overdrawn account of an ex employee of Credit Control, Mr Leroy Parkinson and
your own overdrawn account. You had placed comments on the account which provided the necessary
authority for this arrangement to continue, effectively
unchallenged. Repeated attempts by your own collections staff to query this arrangement went
unanswered.
You have provided no adequate explanation or mitigating circumstances to account for this arrangement.
Your actions represent a breach of the trust and confidence of your office as a manager of this
organisation. The incident is being treated as serious misconduct which has lead to the decision to
dismiss you.
The balance of any employment entitlements owing
to you at the time of termination will be forwarded
to your home address.”
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25 Mr Gardner says he was given no opportunity to discuss
this. He said to Mr Smith that he would see him in court
and Mr Smith replied with a grin, “Give me your best
shot”. He was then escorted off the premises.
26 Under cross-examination Mr Gardner admitted, albeit
reluctantly in parts, that he did not inform his employer
of his bankruptcy, continued to withdraw money from
his overdrawn account following his dismissal, did not
inform his employer that he had overdrawn his account
or had his overdrawn fees reversed whilst he worked for
PNCS and did not inform his employer that he had
authorised an extension to the limit on Mr Parkinson’s
Visa account.
27 At the time of lodging the petition for bankruptcy Mr
Gardner had debts totalling about a year of gross salary,
ie about $50,000.
28 Ms Brenda Mendonca gave evidence that she recruited
Mr Gardner, originally on a temporary basis which then
became permanent. They were fellow managers and
friends and both reported to Mr Pannell. She says that
Mr Gardner did not get along with Mr Smith and that Mr
Gardner and she did not get the necessary support and
cooperation from other managers within PNCS.
29 She says that requests for reversal of overdraft fees on
accounts, either customers or staff, were referred to the
Credit Control area. She attended the meeting of 2
December 1999 and says that Mr Smith did not act
professionally and that he was “smirky” and “cocky”.
She says that staff were not permitted to overdraw their
own accounts. However, sometimes staff did overdraw
their accounts and had fees reversed, but did not reverse
their own fees.
30 She says that she was called to the meeting on 2 December
1999 on the spur of the moment. She had been advised
by Mr Gardner of the outcome of the meetings of 5
November 1999 and 1 December 1999 and at first she
said that he felt that he was going to be dismissed and
then said that he knew it was very serious. She says that
at the meeting on 2 December 1999 Mr Gardner was
simply handed the letter of termination and she was
shocked to find out that he had been dismissed. She says
that Mr Gardner threatened to sue PNCS and Mr Smith
said, “Go for it”.
31 Mr Parkinson says that a monthly deduction to an
insurance company for an insurance policy came out of
his savings account, which became overdrawn and the
debt transferred to his Visa card. These accounts were
held with PNCS and the deduction was not ceased by
PNCS when it should have been. This led to the Visa
card also becoming overdrawn.
32 Mr Parkinson asked Mr Gardner to correct what he said
was an error. Initially he asked Mr Peter King to help.
Mr King was one of the Credit Control Officers, and he
refused to assist. Mr Gardner arranged to reverse the fees
and the money which had previously gone to the insurance
company. Mr Gardner and he also regularly lent each other
money which was paid back through direct transfers
between their PNCS accounts on paydays. Mr Gardner
on occasion authorised an extension of credit for Mr
Parkinson on his Visa card limit.
33 Mrs Irene Gardner, the applicant’s mother, gave evidence
that she worked for PNCS and was advised on the day of
Mr Gardner’s dismissal, just prior to it occurring, that he
was to be dismissed. She also said that Palma Phipps had
told her that the employer made her make a statement
against Mr Gardner.
34 Mr Smith said that Mr Pannell approached him in early
October 1999 and advised him that he had become aware
that Mr Gardner had become bankrupt and was concerned
about the risk management controls of the organisation.
An internal investigation was instituted and they
interviewed Mr Gardner about his bankruptcy. An audit
of some files in the credit control area was undertaken by
Mr Dolling, the Manager of the Business Assurance
department. The audit highlighted a number of potential
irregularities including reversal of fees on Mr Gardner’s
account and others. They discovered also that scratch pad
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entries, ie instructions on accounts had been altered or
deleted from the system and that Mr Gardner had
authorised extended credit for Mr Parkinson.
A meeting was then called with Mr Gardner on 1
December 1999 to discuss the findings of the audit. In
Mr Smith’s view [Exhibit BG16] is an accurate record of
the meeting and Mr Gardner was warned that his
employment was in jeopardy. He says that Mr Pannell
was given authority by the General Manager, Mr Huis,
to dismiss Mr Gardner subject to what explanation Mr
Gardner might give in his defence. At the meeting of 2
December 1999 he says he explained to Mr Gardner why
the organisation thought he should be terminated and that
Mr Gardner made no response. He says that Mr Gardner
simply said, “I’m going to sue you” and he replied, “That
is your right”. He says that to his amazement Mr Gardner
then walked out of the meeting after he had been handed
his letter of termination. Mr Pannell then escorted Mr
Gardner to collect his belongings and left the office. He
says that Mr Pannell was keen to pay Mr Gardner the 4
weeks notice in lieu.
On Mr Smith’s evidence Mr Gardner was not explicitly
given an opportunity to respond to the issues raised in
the meeting of 1 December 1999 except at the meeting
the next day. However, he says that Mr Gardner could
have responded at any time from 5 November 1999. He
says that at no time did Mr Gardner dispute any of the
allegations put to him. It is clear from Mr Smith’s evidence
that Mr Gardner did not agree with the allegations. The
distinction here appears to be that Mr Gardner did not
consider the allegations to be of the same significance as
Mr Smith and Mr Pannell. Certainly new issues were
raised in the meeting of 1 December 1999 and Mr Smith
says that Mr Gardner could have addressed these issues
during the course of the day of 2 December 1999. Mr
Gardner had sent an e-mail to Mr Smith [Exhibit BG
17B] stating that he wanted to respond to the minute of
the meeting of 1 December 1999.
Mr Smith’s evidence is that ultimately the decision to
terminate Mr Gardner’s services was for Mr Pannell to
take, although they acted in concert.
Mr Pannell, who supervised Mr Gardner from August
1999 until the time of dismissal, gave evidence that their
working relationship was cordial. He had counselled Mr
Gardner about his abrupt nature with customers and staff.
He says that he was advised that Mr Gardner was bankrupt
by someone checking up on behalf of ChequEXchange
which caused him to do a search with ITSA. PNCS had
not been recorded on the application for bankruptcy as
an unsecured creditor. He spoke to Mr Smith and
expressed his concern that Mr Gardner had not come
forward with any information about his bankruptcy. Mr
Pannell said in evidence—
“I was a bit concerned because Brad was actually in
charge of our collections area, he’s the manager of a
collections area and one of the key responsibilities
there is managing other people’s accounts that are
in arrears or irregular and try and work their way—
work—try and work with those customers through
their issues. So it didn’t stack up too well that the
manager of our collections area himself had declared
himself bankrupt. So that was my real concern there.”
I quote this passage of transcript because I consider that
in all of the evidence it is the most honest and accurate
account of how Mr Pannell and PNCS initially viewed
the actions of Mr Gardner.
He said that when the matter was put to Mr Gardner on 5
November 1999 he did not think that it was any business
of PNCS and that he had done nothing wrong. Mr Pannell
advised Mr Gardner that he had not conducted himself in
a professional manner and that they would investigate
other accounts. He says that Mr Gardner did not offer to
repay the loan and did not make any arrangements to
repay the loan. He says that he considered that Mr Gardner
as manager of collections had manipulated some of his
staff to do transactions on his own account and other
accounts which they should not have done. This
information was put to Mr Huis with a recommendation
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that Mr Gardner be dismissed. He said that dismissal was
the only real option considered due to the seriousness of
Mr Gardner’s actions.
Mr Dolling says that in November 1999 he was asked by
Mr Pannell to look at the transaction records of Mr
Gardner’s personal accounts for the preceding months to
ascertain whether anything unusual had occurred. He says
he discovered that there were transfers of money between
Mr Gardner’s accounts and other members accounts,
including the account of a previous staff member (ie Mr
Parkinson). Mr Gardner was also making credit decisions
on this account, namely allowing overdrafts and making
arrangements for repayment of money.
It is accepted that the lending policy of PNCS prohibits
credit management transactions, or changes to fees
charged, on accounts where the employee has a personal
relationship with the holder of the account. Credit
management transactions on the evidence of Mr Dolling
included the provision of overdrafts, the provision of loans
and any collection of debts. Mr Dolling says that on
discovery of the transactions on Mr Parkinson’s accounts,
and between Mr Gardner and Mr Parkinson, he printed
the transactions and reported to Mr Pannell.
Ms Phipps gave evidence that the Society does not allow
a staff member to perform transactions on their own
accounts, or to overdraw their account. She says that Mr
Gardner telephoned her one day to instruct her to transfer
money from Mr Parkinson’s Visa account back to his
savings account. She performed this transaction once she
had received confirmation of the instruction in e-mail
form. She says that Mr King had previously been asked
to do this by Mr Parkinson and had refused. She says
that she also reversed an overdrawn fee on Mr Gardner’s
account as instructed by him, and at the time queried this
because it is not really done. She says that his response
was that “Staff don’t pay account fee”. She also advised
that if members wish to go over their Visa card limits
they usually seek approval through the call centre.
Ms Phipps says that she was advised by Mr Pannell not
long before Mr Gardner’s dismissal that he was to be
dismissed. Ms Phipps denied having a conversation with
Mrs Gardner in the terms suggested by her; namely that
she was forced by the company to give evidence for them.
Mr King gave evidence in relation to the transactions on
Mr Parkinson’s accounts and changes made to the scratch
pad entries which are a record of instructions on the
accounts.
The strong impression I have of Mr Gardner’s evidence
is that he knew full well of the seriousness with which
the employer might view his financial predicament and
sought to hide this from his employer. He sought to blame
others for his difficulties by saying that they were not
supportive or that they discriminated against him due to
his homosexuality. Neither of these points were sustained
by the evidence given on his own behalf, leaving aside
any evidence on behalf of the respondent. On his own
evidence, at one point earlier in his employment, he was
requested not to resign and was sent to a psychologist for
assistance. He was dismissive of the value of this, but it
does not lead me to a view of an employer who did not
care about him or support him. Under cross-examination
he was evasive or dismissive of the seriousness of his
own actions. In short, I have little faith in Mr Gardner’s
credibility. I have no doubt that he knew of the seriousness
with which his actions might be viewed and knew that
the transactions authorised by him to Mr Parkinson’s
account and his own account were not regular or
acceptable.
I have no difficulty with the evidence of Ms Mendonca.
She attempted to support Mr Gardner whom she had
recruited to PNCS and with whom she was friendly. She
was direct in all her answers. The key aspects of her
evidence support Mr Gardner’s view that there was
insufficient cooperation amongst management at PNCS,
though not anything specifically directed at Mr Gardner;
that Mr Gardner thought he might be dismissed, that Mr
Smith’s behaviour was unprofessional and the manner in
which Mr Gardner was escorted from the building was
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distressing to him. I would place considerably less reliance
on the evidence of Mr Parkinson and Mrs Gardner.
I was impressed by Mr Pannell and Mr Dolling in giving
their evidence. Both impressed me by their readiness to
address the questions put and their sincerity in answering
them. I should say that I accept also the evidence given
by Ms Phipps, Mr King and Mr Smith and would prefer
it to that of Mr Gardner. I would make one observation
though in relation to the evidence of Mr Smith. Clearly
the decision to terminate Mr Gardner had been taken prior
to the meeting on 2 December 1999 and the execution of
that decision proceeded, not in a rush, but with less
consideration and opportunity for Mr Gardner to express
his view, than Mr Smith would have me believe.
From all of the evidence it is clear that the primary concern
of Mr Pannell and PNCS was that Mr Gardner, as the
Credit Control Manager of PNCS, was bankrupt. It was
of equal concern I would say that Mr Gardner had not
disclosed on his filing of the bankruptcy the PNCS loan
to him which had about $11,000 outstanding. In addition,
Mr Pannell was bothered by the action of Mr Gardner in
taking a recent line of credit from ChequExchange just
prior to making his bankruptcy application. All of this
was valid cause for concern on behalf of the respondent.
This is particularly so as I find that Mr Gardner
deliberately sought to keep from his employer the state
of his financial position. All of these concerns led to Mr
Dolling’s investigation.
It is a legitimate argument to distinguish personal and
professional activities in the employment relationship.
However, in this instance the personal financial matters
of Mr Gardner had a direct bearing on the employment
relationship. It is not simply that he had a substantial loan
with PNCS which may have been called into jeopardy, it
is also that Mr Gardner was the Credit Control Manager
of PNCS and knew full well the implications of his
actions. More particularly though and of most relevance
was the fact that he wanted to disguise his actions from
his employer. This course of action of itself I must
consider ultimately damaged the trust that the employer
could place in Mr Gardner.
These issues were put fairly to Mr Gardner on 5 November
1999. Mr Gardner’s reasons for not disclosing the matters
to Mr Pannell directly were not accepted by Mr Pannell
and Mr Smith. Quite frankly they had every right to be
sceptical about Mr Gardner’s reasoning, because in my
view it strains credibility greatly. In my view, Mr Gardner
had a duty to his employer in the circumstances to come
forward and advise them of his financial circumstances,
given the position he held, and given the substantial debt
he owed PNCS. I find that he was less than honest in not
doing so.
I find on the evidence that Mr Gardner had a friendship
with Mr Parkinson. This is not denied by the applicant,
however, he considers it of little significance in relation
to the transactions he performed on Mr Parkinson’s
accounts. Put differently, in Mr Gardner’s view, the
relationship is not one which leads to situation where he
cannot authorise or perform transactions on Mr
Parkinson’s accounts. It does not breach the policies of
PNCS in his mind. On the weight of evidence I disagree
and I find that the transactions by Mr Gardner on Mr
Parkinson accounts to reverse fees and to extend credit
were irregular and clearly against policy, and that Mr
Gardner should have been aware of this. In fact I think he
was aware of this and I doubt his evidence.
Mr Dolling performed the audit of these accounts and
discovered these transactions and reported his concerns
to Mr Pannell. Mr Dolling’s evidence is very
straightforward, consistent and believable. Coupled with
the concerns expressed by Ms Phipps and Mr King about
performing these transactions, it leads me to the view
that Mr Gardner should have known and did know that
he was not permitted to perform these transactions and
that there were inadequate checks and controls placed
upon him. Mr Pannell’s evidence is also wholly consistent
and credible in this regard. The attempts on behalf of Mr
Gardner to diminish the relevance or application of the
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policies, or to attach blame to others, were nothing more
than a smokescreen for Mr Gardner’s own actions. The
exception to this is the policy on use of e-mails and
passing around lewd material which PNCS says has now
been applied more rigorously.
53 In all the circumstances I consider that the employer had
every right to lose trust in Mr Gardner. As I have alluded,
I am less convinced that matters were handled
appropriately on 2 December 1999. I consider that Mr
Gardner clearly knew that his job was in jeopardy. Yet
Mr Gardner was entitled to believe as late as the afternoon
of 1 December 1999 that he was to get on with his job
and the matter was still being considered by Mr Pannell
and Mr Smith. Exhibit BG 16 says in part—
“MS reinforced that the investigation was still
underway and that BG’s employment status with the
company was still under review And BG was best
advised to put his head down and get on with his
job. BG agreed.”
54 Mr Gardner sought legal advice on 2 December 1999.
Soon after he was called to a meeting, handed a letter
and escorted from the building. His computer had earlier
been disconnected and his mother had been moved from
the location. Whilst Mr Gardner may be aggrieved by the
final manner of his termination I do not believe that it
takes away from the substantive and valid reasons for his
dismissal. Mr Gardner was entitled to a fair go all round
(see Undercliffe Nursing Home -v- Federated
Miscellaneous Workers’ Union of Australia, Hospital,
Service and Miscellaneous, WA Branch 65 WAIG 385).
Given all the circumstances Mr Gardner received this and
I find that he was not dismissed unfairly, harshly or
oppressively and so I would dismiss the application.
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Application dismissed
Mr B Stokes as agent
Mr C Keys as agent
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_______________________________________________________________________________

Order.
HAVING heard Mr B Stokes on behalf of the applicant and
Mr C Keys on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.

Mr K. Trainer appeared on behalf of the
applicant
Mr Galic appeared on behalf of the
respondent

_______________________________________________________________________________
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Dismissed
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Reasons for Decision.
(Ex tempore)
The matters subject to this application relate to an alleged
employment contract which was said by the applicant to
have ended on 9th December 1995. Some 4 years later, on
2 nd February 1999, an application was filed in this
Commission seeking orders for alleged unpaid contractual
benefits. The application has been listed variously. First
on the 5th July 1999 then on 12th August 1999 and then
on 16th September 1999. There was a listing vacated on
the 25th February 2000, there was a proceeding on the
29th May 2000 and there have been other attempts to list
the matter that have not come to fruition.
It was recorded on the transcript of proceedings on 16th
September 1999 that there are proceedings between these
parties in the District Court which amongst other things
encompass the whole of the claim in this matter. That
application is alive and according to Mr Trainer who
appeared for the applicant in this proceeding is being
pursued by the applicant, by way of him seeking advice
from Counsel. That is not the first time that the applicant
has said he was seeking advice about proceedings in the
District Court. That has happened before and as a result
the matter was adjourned. The time has been reached that
a decision has to be made whether the application is viable
in this Commission. In my view clearly it is not. To dismiss
the application for want of prosecution now would not
interfere with the claim in the District Court involving
the same issues. It is not in the public interest to continue
these proceedings and there is no prejudice to the applicant
as he still has a forum to ventilate his claims.
I have decided that at it is appropriate that the application
be dismissed for want of prosecution. I intend to do so.
After the Commission arrived at its decision, Mr Trainer,
who appeared for the applicant advised that he had
intended to seek leave to discontinue the application. Mr
Galic, of Counsel, who appeared for the respondent
opposed the application to withdraw.
I have decided that the application should, because of the
history described in these Reasons, be dismissed for want
of prosecution.
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____________________________________________________________________________

Result

Dismissed

____________________________________________________________________________

Order.
HAVING heard Mr K. Trainer on behalf of the Applicant and
Mr Galic (of Counsel) on behalf of the Respondent, the Commission pursuant to the powers conferred on it under the
Industrial Relations Act, 1979 hereby orders—
THAT the application be, and is hereby dismissed for
want of prosecution.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
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Result
Representation
Applicant
Respondent

Application alleging denied contractual
entitlements granted in part and
adjourned.
Mr G.S. Hincks on his own behalf as the
applicant.
Mr D. Crouch on behalf of the
respondent.

________________________________________________________________________________

1

2

Reasons for Decision.
The Commission has before it a claim by Mr Hincks that
he has been denied benefits under his contract of
employment. Both Mr Hincks and Mr Crouch, the
principal of Darrell Crouch and Associates Pty Ltd, gave
evidence. As a result of the hearing of this matter, the
parties have agreed to adjourn the proceedings to enable
them to meet and calculate the entitlements which may
be due as a result of the evidence before the Commission
It remains for the Commission to decide whether in
September 1999, and again in December 1999, Mr Hincks
was dismissed and re-employed. The significance of this
issue is that the benefits claimed by Mr Hincks in this
application are contained in writing in the Sales
Representative Employment Agreement of 17 May 1999.
This document contains the essential terms of the contract
of employment between Mr Hincks and the respondent.
If Mr Hincks’ employment was terminated in September
1999 then that contract of employment came to an end
and with it the benefits he claims.

6
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However, on the evidence, on each occasion that the
respondent says it dismissed Mr Hincks, the respondent
also says that it relented and reinstated him or otherwise
allowed him to “carry on”. The issue then is not so much
whether there was a dismissal on each occasion but
whether, upon re-employment, the two benefits he claims
formed part of the conditions of the new contracts of
employment.
It states the obvious to say that if Mr Hincks was dismissed
on one, or on both occasions as the respondent alleges,
then the contract of employment in existence at the time
the termination occurred of itself ended. However, it also
states the obvious that when the respondent relented and
re-employed Mr Hincks, Mr Hincks and Mr Crouch were
perfectly free to agree to any terms and conditions
including the ones that applied at the time of dismissal.
If, as here, the two parties cannot agree what terms and
conditions were agreed, it is necessary for the Commission
to assess from the evidence what is more likely to have
been agreed.
In attempting to decide what is more likely to have been
agreed, I take into account the following from the written
evidence—
(1) The terms of Mr Hincks’ original employment
are set out in writing (exhibit 1). He was employed
as the Sales and Investment Manager (Country).
Correspondingly, if Mr Hincks was dismissed and
re-employed on two occasions, the new contracts
of employment were not put in writing. The fact
that Mr Hincks’ employment conditions were
originally recorded in writing might lead to the
conclusion that the respondent had a practice of
recording employment conditions in writing. The
fact that there were no other written contracts of
employment might allow the inference that Mr
Hincks’ terms and conditions of employment did
not change even when he was “re-employed”.
(2) The copy of Mr Hincks’ group certificate for the
year 1 July 1999 to 30 June 2000 (exhibit C)
records Mr Hincks’ period of employment as
being “from 1-7-99 to 13-5-00”. That is, it records
one continuous period of employment. It does
not record broken periods of employment in September or December. From this it is open to
conclude that if Mr Hincks was dismissed, he was
re-employed in such a way that the respondent
treated his service as continuous, that is, without
a break.
(3) The schedule of commissions and advertising expenses prepared by Mr Hincks (exhibit 2) shows
a nil expenditure by him on advertising for the
month of September 1999, but shows expenditure on advertising for August, October,
November, December 1999 and January 2000 and
beyond of comparable figures. From that consistent pattern it may be reasonable to conclude
that Mr Hincks’ employment duties did not
change. It supports his oral evidence that he just
did the same work throughout.
(4) The respondent’s internal record of commissions for representatives (exhibit D) records a
similarly consistent pattern for other than
October 1999.
With the above in mind, I turn to consider the evidence
of Mr Hincks and of Mr Crouch. Mr Hincks concedes
that he had discussions with Mr Crouch in September
and December. He maintains however that in September
Mr Crouch “was going to fire me” but that he did not in
fact do so. He agrees that he was dismissed in December
1999, but he says that there were no discussions or words
between him and Mr Crouch regarding his employment
conditions when he was re-employed. As far as he can
recollect it was “just an ongoing thing, as though nothing
had happened”. From this, the Commission concludes
that Mr Hincks’ evidence is that even if he was dismissed,
he was re-employed shortly afterwards and continued to
do the work that he did before and on the same terms and
conditions of employment as before.
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The evidence of Mr Crouch, however, is that Mr Hincks
was dismissed on both occasions, that is in September
1999 and in December 1999. In September, some two to
three days after the dismissal, Mr Crouch “relented and
put him back on” and allowed Mr Hincks to carry on
with his employment. In December, he recollects
reinstating Mr Hincks some weeks later but as a sales
representative only, and not as Sales and Investment
Manager (Country).
8 However, Mr Crouch’s evidence is not clear as to what
terms and conditions were actually discussed and agreed
when Mr Crouch was re-employed in both September
and December even if Mr Crouch’s intention was that
Mr Hincks would not be receiving the over-rider
commission. Mr Crouch acknowledges that there were
no further written conditions of employment and that the
re-employment of Mr Hineks was on a verbal basis.
Conclusion
9 The approach of the Commission is as follows. The onus
is upon Mr Hincks to prove his claim. He claims that he
was continuously employed and on the same terms and
conditions throughout. I conclude that he has made out
his claim in relation to the alleged dismissal which
occurred in September 1999. It is consistent with all of
the documentary material, and from my assessment of
the language used by Mr Crouch, that Mr Hincks was
allowed “to carry on”. That is to say, even if Mr Hincks
had been dismissed, when he was re-employed he was
re-employed on the same terms and conditions of
employment as applied previously.
10 The significance of this conclusion is that after September
1999 Mr Hincks remained entitled to the 8% advertising
incentive due to a sales representative and also the 3%
over-rider commission due to his position as Sales and
Investment Manager (Country).
11 Mr Hincks faces a similar task in relation to the December
dismissal. The evidence on this issue is somewhat clearer
because Mr Hincks concedes he was indeed dismissed.
His evidence is supported by the written notification of
dismissal faxed to him (exhibit A) which he agrees he
did receive. I find that Mr Hincks was dismissed on 23
December 1999 and his entitlement to both claimed
conditions of employment ended then.
12 As to the issue of the terms and conditions which applied
following his re-employment, Mr Crouch is quite certain
in his evidence that Mr Hincks would be re-employed
only as a sales representative and not as Sales and
Investment Manager (Country). Mr Crouch does not agree
with that evidence, however after a consideration of the
words used in the facsimile of 23 December 1999 (exhibit
A) it cannot be said that Mr Hincks has shown that he
continued as Sales and Investment Manager (Country)
rather than merely as a sales representative. The words
used by Mr Crouch in the facsimile, that is “the way you
have conducted yourself over the past week or so” and
“you do not represent this company in any capacity as of
receipt of this document” and finally “we ... find it strange
that you have had trouble communicating direct. You have
created this situation yourself” seems to indicate a far
more serious lack of confidence between Mr Crouch as
employer and Mr Hincks as employee that I have
reservations whether Mr Hincks “carried on” as before.
At best, the evidence of Mr Hincks that his conditions of
employment did not change after his dismissal on 22
December is balanced by the evidence of Mr Crouch that
Mr Hincks did not continue as Sales and Investment
Manager (Country). Mr Hincks has not discharged the
onus on him in this regard and I find that the entitlement
of Mr Hincks to the over-rider commission claimed has
not been established past 23 December 1999.
13 It follows that the calculations to be undertaken by the
parties in those matters which are adjourned should be
taken to 23 December 1999 in relation to the claim for
over-rider allowance.
14 An Order will issue encompassing the conclusions
reached in this Decision. The Order finalises this issue
but does not finalise the proceedings which otherwise
remain adjourned in accordance with the directions given
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by the Commission at the conclusion of the hearing. The
Order to issue is not able to be revisited by the parties
when, and if, formal proceedings resume before the
Commission on the matters for which the adjournment
has been granted.
15 The Order to issue now issues initially as a Minute and
the parties are requested to advise the Commission within
two working days if the text of the Minute does not
embody the Decision which has been reached. If the text
of the Minute does embody the Decision which has been
reached, the Order will issue in that form. If either Mr
Hincks or Mr Crouch believes a change to the text is
necessary for it to more accurately embody the Decision
which has been reached, he is requested to advise the
Commission and the other party within the two day period
and the Commission will consider the suggested change
before issuing the Order.
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Result
Representation
Applicant
Respondent

Application alleging denied contractual
entitlements granted in part and
adjourned.
Mr G.S. Hincks on his own behalf as the
applicant.
Mr D. Crouch on behalf of the
respondent.

_____________________________________________________________________________

Order.
HAVING HEARD Mr G.S. Hincks on his own behalf as the
applicant and Mr D. Crouch on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 hereby—
(1) DECLARES that Mr Hincks is not entitled to a 3%
over rider income for all sales generated by other
company representatives’ net commission past 23
December 1999;
(2) ORDERS that so much of application 1320 of 2000
claiming over rider commission past 23 December
1999 is hereby dismissed;
(3) THAT the balance of the application remain adjourned pending the further advice of the parties;
(4) THAT the balance of the application may be re-listed
at the request of either party provided that 48 hours’
notice of intention to do so is given by one party to
the other.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

2001 WAIRC 02206
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
MATTHEW LEWIS, APPLICANT
v.
WEST
SHORE
GROUP,
RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
WEDNESDAY, 31 JANUARY 2001
FILE NO
APPLICATION 1395 OF 2000
CITATION NO. 2001 WAIRC 02206

4

To sidetrack briefly; the contract, which is [Exhibit
MEL2] is quite clear in its terms, and that is the
probationary period concluded and the permanent position
commenced on 1 August 2000. I so find, although it is
not necessary, in deciding this matter, to do so. There has
been no legitimate extension of the probationary period.
On the respondent’s own evidence, the incident leading
to the suggested extension of probation occurred on 9
August 2000, ie after the probationary period expired.
Mr Lewis was not on probation at the time of summary
dismissal.

5

Mr Lewis was dismissed summarily because he was on
licensed premises, afterhours and with company, and he
consumed and provided drinks which he did not pay for
at that time. I have no doubts about the seriousness with
which one should treat stealing from an employer, and
that this may cause a breach of trust, one so serious and
fundamental so as to warrant summary dismissal. My
doubts in this matter relate to how serious one should
treat the actions of Mr Lewis, given the circumstances. I
find the evidence of Mr Lewis very credible in this regard,
particularly as he freely admitted at hearing and to the
police what he did. His evidence simply goes to not so
much that his actions were petty, but that there was nothing
unusual or unacceptable about them given the normal
practice and expectations of the business. I readily accept
his evidence and would prefer it to that of Mr Hutchinson,
having viewed both giving evidence.

6

The evidence of Mr Hutchinson is that the other Duty
Manager informed him about 7.30 am on 12 August 2000
that Mr Lewis had entered the building afterhours. He then
questioned the other staff member who accompanied Mr
Lewis. Some matter of minutes later Mr Lewis was in the
office of his own accord but nothing was raised. If this is a
matter warranting summary dismissal, then at least in the
law it is my view that that matter should have been put to
Mr Lewis at that time. He was supposedly in jeopardy of
losing his employment at that point in time, the matter
having been established, at least to the partial satisfaction
of the respondent. It should at least have been put to him
and he should have been given a chance to actually address
what may or may not have happened. Instead, Mr Lewis
was not questioned until after Mr Hutchinson had spoken
to one of his directors who demanded that the police be
involved and the police questioned Mr Lewis. In summary,
I doubt the seriousness with which Mr Hutchinson viewed
the actions of Mr Lewis.

7

Secondly, this is a staff member who had been charged
with the operation of the whole business, including acting
as the licensee, for a month only a matter of weeks earlier,
and there is no record and no suggestion by the respondent
that there was any digging into the takings or any breach
whatsoever; yet a matter of a drink be it $7.50 or be it
$15 all of a sudden comes up to warrant instant dismissal.
In all of these circumstances I find that Mr Lewis was
unfairly dismissed on 12 August 2000. I also find that it
is impracticable for him to return to his employment with
the Rottnest Tearooms, particularly given the nature of
allegations made against him and the alleged discussions
with other employers of Mr Lewis post the dismissal.
Whilst I make no findings regarding these alleged
discussions, as it is not necessary to do so, I do not
consider Mr Hutchinson’s evidence of these events
credible.

8

No award for compensation by way of injury was sought
and I make no such order. What I would award is the
applicant’s claim for compensation as requested, which
is 6 weeks’ wages, that is a sum of $2,448 net. The
applicant has made appropriate attempts to find alternative
employment and his loss is clearly more than he has
sought in compensation.

9

My order would cover the amounts that are agreed as
owed, namely $45 and $163.20, if they have not been
discharged prior to the order being finalised and perfected.
As to the sum of $104 which is in some contention, on
Mr Hutchinson’s evidence Mr Lewis worked that day.
The issue is whether he was in fact paid for that day.

_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Applicant
dismissed
unfairly,
compensation awarded
Contractual benefits granted
Mr M Lewis on his own behalf
Mr E Rea as agent

_______________________________________________________________________________

Reasons for Decision.
(Given extemporaneously and subsequently edited
by the Commissioner)
1

This matter comes to the Commission pursuant to section
29(1)(b)(i) and (ii) of the Industrial Relations Act, 1979
(the Act). The applicant, Mr Lewis, was employed by the
respondent which trades as the Rottnest Tearooms, as a
Duty Manager from 1 May 2000 to 12 August 2000. He
has claimed 6 weeks compensation for allegedly being
dismissed unfairly on 12 August 2000; it being a summary
dismissal. The applicant has claimed the cost of ferry rides
to the island to the value of $45 and this is unchallenged
by the respondent. The applicant has also claimed annual
and/or time in lieu to the value of 2 days pay, after
clarification at hearing. This is unchallenged by the
respondent. That is a sum of $163.20. In respect of any
other outstanding contractual benefits, there is one further
claim for $104 which the application says he is owed due
to an underpayment for a day worked on 9 May 2000.
The respondent accepts that the applicant worked the time
but is unsure whether the amount has been previously
paid.

2

In matters such as this it is the responsibility of the
respondent to effectively discharge the onus as to whether
a summary dismissal was warranted. The respondent has
simply not done so. The evidence which is largely
unchallenged is that Mr Lewis entered the Tearooms after
hours on the 11 th of August 2000 with one fellow
employee and two non-staff members and at that time
had a drink or drinks and then left the premises. The value
of the drinks was $7.50 or $15.00. This is common ground
and the applicant readily admitted this to the police when
they were asked by Mr Hutchinson, the Manager and
licensee, to investigate the incident early on the morning
of 12 August 2000. The applicant freely explained, and
was largely unchallenged, his version of the events at the
hearing.

3

What is also unchallenged is that the summary dismissal
of the applicant was based only on this one incident. There
was evidence from Mr Hutchinson that other monies were
missing from the business. It was a substantial amount of
money and the Directors were naturally concerned about
this. However, the respondent does not accuse Mr Lewis.
The summary dismissal also does not relate to any
performance issues on the part of the applicant. In fact
the evidence of the respondent is that the applicant was
performing properly his duties, with the exception of two
occasions. On 17 June 2000 the applicant was spoken to
and again on 9 August 2000 regarding having guests in
his living accommodation. This led to a signed written
warning regarding breach of employment contract
[Exhibit R1], and a proposal to extend the probation
period for a further 30 days.
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Now, I have no record of that before me but I find it more
probable that Mr Lewis was not paid that amount, and I
invite the parties to clarify that before the order is
perfected.

Result

Representation
Applicant
Respondent
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Application alleging denied contractual
entitlements struck out for want of
prosecution
No appearance on behalf of the applicant.
Mr G. Jacka on behalf of the respondent.

_______________________________________________________________________________

Order.
2001 WAIRC 02267
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
MATTHEW LEWIS, APPLICANT
v.
WEST
SHORE
GROUP,
RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
FRIDAY, 9 MARCH 2001
FILE NO
APPLICATION 1395 OF 2000
CITATION NO. 2001 WAIRC 02267
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Applicant
dismissed
unfairly,
compensation awarded Contractual
benefits granted
Mr M Lewis on his own behalf
Mr E Rea as agent

_______________________________________________________________________________

Order.
HAVING heard Mr M Lewis on his own behalf and Mr E Rea
on behalf of the respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby—
(1) DECLARES that the above named Matthew Lewis
was harshly, oppressively or unfairly dismissed by
the above named respondent on the 12th day of August 2000; and
(2) ORDERS that the said respondent do hereby pay
within seven days of the date of this order, as and by
way of compensation, the amount of $2,448.00 net
to the said applicant, Matthew Lewis.
(3) ORDERS that the said respondent do hereby pay
within seven days of the date of this order, as and by
way of denied contractual benefits, the amount of
$312.20 to Matthew Lewis.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.

2001 WAIRC 02013
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
RYAN MISTRY, APPLICANT
v.
PAHTH TELECOMMUNICATIONS,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
WEDNESDAY, 14 FEBRUARY 2001
FILE NO
APPLICATION 1939 OF 2000
CITATION NO. 2001 WAIRC 02013
_______________________________________________________________________________

WHEREAS an application was lodged in the Commission
pursuant to section 29 of the Industrial Relations Act 1979;
AND WHEREAS a conference between the parties was
convened on 1 February 2001;
AND WHEREAS the applicant failed to attend the conference;
AND WHEREAS the respondent attended the conference
and foreshadowed that the respondent may seek an order
against the applicant for its costs of attending the conference;
AND WHEREAS by letter dated 1 February 2001 the Commission informed the applicant that it would strike out his
application for want of prosecution unless he provided to the
Commission a satisfactory reason as to why he was unable to
attend the conference without notice to either the Commission or the respondent;
AND WHEREAS the applicant has not contacted the Commission subsequent to the conference and up to and including
the date of this order;
NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby orders—
(1) THAT the application be struck out for want of prosecution.
(2) THAT there be liberty to the applicant to apply, no
later than within 7 days of the date of this Order, for
an order for costs incurred as a result of the applicant’s non-attendance at the conference held on 1
February 2001.
[L.S.]

(Sgd.) A. R. BEECH,
Commissioner.

2001 WAIRC 02084
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
RYAN MISTRY, APPLICANT
v.
PAHTH TELECOMMUNICATIONS,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
MONDAY, 19 FEBRUARY 2001
FILE NO
APPLICATION 1939 OF 2000
CITATION NO. 2001 WAIRC 02084
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Correcting order issued.
No appearance on behalf of the applicant.
Mr G. Jacka on behalf of the respondent.

_______________________________________________________________________________
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Order.

5

In the intervening period, the applicant advised the
Commission of attempts made by her to obtain
representation. On 9 May 2000, the hearing convened
and the applicant formally sought an adjournment. At
this point the respondent did not object to an adjournment
being granted and the hearing adjourned, on the basis
that the applicant was to advise the Commission of her
intentions as soon as possible. It then took a number of
telephone calls and letters from my Associate to the
applicant seeking her advice as to the status of the matter
and of her intentions. It was not until 9 August 2000,
some three months later, that the applicant advised that
she wished to proceed to hearing and dates for hearing in
January 2001 were confirmed.

6

On 23 January 2001 the hearing commenced. The
applicant has given evidence of her employment and of
her termination. Evidence was also given by her mother,
Shirley Elizabeth Lowden, as to the applicant’s personal
circumstances, her commitment to Aboriginal health and
the support she believed the applicant ought to have
received from the respondent. There was also evidence
from Clive James Kearing, the applicant’s partner, as to
the stress he observed the applicant to be under in the
time leading up to her dismissal, and that there had been
some unspecified backlash within the Aboriginal
community. Against whom the backlash was directed was
not stated.

7

At the conclusion of the applicant’s case, the respondent
submitted that there was no case to answer. It was said
that on the balance of probabilities the applicant had not
discharged the onus which falls to her, that she was not a
credible witness and that she had not demonstrated that
there had been either substantive or procedural unfairness.
On the other hand the applicant says that her evidence is
reliable and that she has demonstrated her case.

8

The respondent provides medical and health services to
the Aboriginal community in Perth. The applicant
commenced employment with the respondent on 27
October 1997 and that employment ended on 13 October
1999. On appointment, the applicant was the Diabetic
Co-ordinator, Level 7. During the course of her
employment, the position was reviewed and it became
Program Manager—Diabetes and Heart Health, also at
Level 7. At some unspecified point, the applicant took
responsibility for Health Promotion, although this was
not formally included in her Duty Statement. The
responsibility included co-ordinating a group of other
employees involved in this area.

9

The applicant’s employment history with the respondent
shows that all did not go well. The applicant’s evidence,
and other documentation, record issues arising in a
number of areas, including personal conduct, work
performance, acceptance of responsibility and other
matters. There was evidence that in October 1998, the
applicant attended a work-related function in Quairading
where the applicant was to represent the respondent. The
applicant’s behaviour, during the course of the visit, was
the subject of criticism. She says that an issue relating to
her behavior is private and personal on the basis that the
incident concerned took place on the night prior to the
event where she was representing the respondent and
therefore cannot be taken into account. However, page 3
of Exhibit 4 is a letter from the applicant to the
respondent’s Director, dated 14 October 1998, wherein
the applicant says:

Pursuant to the powers conferred on me under the Industrial
Relations Act 1979, I the undersigned Commissioner of the
Western Australian Industrial Relations Commission, hereby
order—
THAT the Order issued by the Commission in application No. 1939 of 2000 on the 14th day of February 2001
shall be corrected by deleting the words “liberty to the
applicant” in Order (2) and substituting therefor “liberty
to the respondent”.
(Sgd.) A. R. BEECH,
Commissioner.

[L.S.]

2001 WAIRC 02070
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES

CHRISTINE NICHOLS, APPLICANT
v.
DERBARL YERRIGAN HEALTH
SERVICE INC, RESPONDENT

CORAM

COMMISSIONER P E SCOTT

DELIVERED

THURSDAY, 15 FEBRUARY 2001

FILE NO/S
CITATION NO.

APPLICATION 1536 OF 1999
2001 WAIRC 02070

_______________________________________________________________________________

Result

Application alleging unfair dismissal
dismissed

Representation
Applicant

The Applicant on his own behalf

Respondent

Mr J Brits (of Counsel) for the
Respondent

_______________________________________________________________________________

1

Reasons for Decision.
This is an application made pursuant to s.29 (1)(b)(i) of
the Industrial Relations Act 1979 by which the applicant
claims that her employment with the respondent was
terminated in a harsh and unfair manner, and that the
dismissal was both substantively and procedurally unfair.
The history of this application and its eventual hearing is
a long one.

2

The application was filed on 7 October 1999. A Notice
of Answer and Counter Proposal, in detail, was filed on 4
November 1999.

3

On 10 November 1999 the applicant’s then agent filed a
Request for Hearing. A conciliation conference was
scheduled for 13 December 1999 and this conference not
having resolve the matter, it was listed for hearing for
May 2000. On 27 April 2000 the applicant’s then agent
advised the Commission that she was no longer
representing the applicant. The applicant advised the
Commission that she would put in writing an application
to adjourn the up coming hearing to enable her to obtain
alternative representation.

4

In the week prior to the hearing the applicant again
contacted the Commission and forwarded a written
request for an adjournment. The respondent at that time
objected to the adjournment because of the amount of
time which had passed since the termination, and for other
reasons.
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“I would like to forward an official apology for the
incident that took place in Quairading on Friday 9th
October 1998. My behaviour was unacceptable and
unprofessional. I will endeavour to perform at all
times to the standard required of me as a manager
and as an employee of the Derbarl Yerrigan Health
Service.”
10 On 19 November 1998, the applicant’s housing of the
respondent’s vehicle was removed, with the record
showing that the applicant had “had several warnings
about the unacceptable state of the vehicle”, and the
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applicant tendered her resignation either in protest or
because it made the transporting of her children to day
care difficult. This resignation did not eventuate. In her
letter of resignation, and in her evidence, the applicant
denied responsibility for her children being sick, and for
spilling milk and yogurt in the car.
In February 1999, as part of a Performance Management
Appraisal, a list of tasks was set for the applicant to
achieve. There was to be a review of the performance of
those tasks on the 28 June 1999, by Ms Sandra Harben,
Acting Deputy Director for the respondent.
By letter dated 24 June 1999, Sandra Harben recorded
“some serious concerns again in relation to the
Diabetic Heart Health Program”, listing ten items of
concern and noting that “a decision will be made as to
your future employment with Derbarl Yerrigan Health
Service”.
On 28 June 1999, an appraisal of the tasks set in February
1999 was done by Ms Harben. On a scale of 1-5, 1 being
“did not meet agreed work requirements”, and 5 being
“exceeded all agreed work requirements at a high
standard”, the applicant received one 3, two 2s and the
remaining five items were rated at 1. As Section Manager
she commented in the appraisal that “Christine has failed
most major tasks”.
On 16 July 1999, there was a meeting between the
respondent’s Director, Mr Wilkes, the applicant, Sharon
Bushby and Della Boys. Notes of the meeting were
confirmed by the applicant as being reasonably accurate.
Those notes record—
“Performance Interview
16 July 1999
Present: Ted Wilkes, Christine Nichols, Sharon
Bushby and Della Boys.
Purpose: To discuss Christine’s ability to carry out
the duties of the program manager for Diabetes and
Heart Health, Level 7.
• Ted has respect for Christine as a person but has
concerns about her ability to fulfill the responsibilities of the position.
• Presented Christine with two (2) options—
Option 1—
– Remain in her current position of Program
Manager Diabetes/Heart Health
– Ted and Sandra Harben to set Christine tasks
and short-time lines in which to achieve those
tasks.
– The workload to be discussed with Christine.
– There are to be no more excuses impinging
on the workplace and job—
a) Blaming others
b) Blaming family and personal issues
c) Expecting too much of the organisation.
– This option is an opportunity for Christine to
prove she can do the job and operate as a Level
7.
Option 2—
– Christine to take on the Early Detection
Screening position.
– This is not a managerial position.
– Lower classification and salary.
– Less strenuous.
• Christine is to have time to think about the options.
• Ted pointed out he fully supported Christine’s
Manager, Sandra Harben.
Christine’s response—
• Didn’t need time to reflect on the options. Chose
option 1.
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• Duties Statement does not reflect her current duties.
• Other jobs are preventing her from carrying out her
duties e.g. Task Force, NAIDOC and catering.
• Requests a Level 7 description as per the ACO Award.
• Acknowledged a drop in performance and the fact
that outside issues were causing a problem.
• Offered Ted a list of achievements so far. Ted acknowledged there had been achievements but pointed
out that there are still problems. Christine needs to
be accountable to her immediate manager—Sandra
Harben. The work performance was up to Christine.
• Christine felt there was confusion between her performance and the program’s performance.
• Not an adequate opportunity to address the performance appraisal. Christine was pushed into it,
appointments cancelled.
• Manual is in draft form.
• Christine not totally responsible for the 1st Aide training. Was Jocelyn’s responsibility—has now
rescheduled the training.
• Financial report—was waiting for Neil. Now has the
report.
• Planning days have been organised for the DET team.
• Concerned about the service delivery part of her role.
Finds it difficult to manage the program and actually deliver the service. Ted pointed out that this was
not the forum to address this issue. To be dealt with
in a later session.
Ted pointed out there are two sides to the argument. At a
Level 7 expected to have outcomes, expected to be accountable.
– Assistance is given to achieve. Christine’s manager
has done this.
– Christine advised once it was recognised that the outcomes were not being achieved. The organisation
has the right and obligation to do this.
– Christine now has another chance to prove she can
achieve the outcomes.
Christine is responsible for the success of the program,
responsible for ensuring the outcomes are achieved i.e.
responsible for ensuring staff under her are carrying out
their duties.
Actions—
1. Ted and Sandra to set tasks and timelines.
2. Workload discussed with Christine.
3. Duty Statement reviewed. Suggested that a third
party, e.g. Union representative assist with this task.
4. Christine to be managed by Ted and Sandra.”
15 By letter to the applicant dated the 21 July 1999 the
Director recorded the outcomes of the meeting of 16 July
1999 as follows—
“Dear Christine,
The outcome of your performance review held on
Friday 16th July 1999 is as follows—
• Your performance as the Program Manager for
Diabetes/Heart Health at a Level 7 has not been
at an acceptable level.
• Sandra Harben and myself will give you set tasks
to achieve with time-lines.
• You will have weekly meetings with Sandra
Harben to discuss your progress.
• Your Duty Statement to be reviewed. A Union
Representative to be invited to be part of the process.
I presented you with two options in regard to your
continued employment at the Derbarl Yerrigan Health
Service. You freely chose to continue in your current position. I accept your decision but want to make
it clear that you are being Performance Managed
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by Sandra Harben and myself, to assess your suitability to continue working as a Level 7. There are
to be no more excuses impinging on the workplace
or job. You are responsible for the program and responsible for ensuring the staff under you carry out
their duties.
The period of this current performance management
will not exceed three months. During this time the
expectation is for you to be operating at the full potential expected of a Level 7 and to be carrying out
the duties as per your Duty Statement.
Yours sincerely”
There is evidence of the applicant applying for leave
for one day, being 13 August 1999, on the 9 August
1999 to attend a funeral in Meekatharra. However,
she also took 12 August 1999 off without prior arrangement, and did not make application for that
leave until she returned on 16 August 1999. While
she was away, with her children in the vehicle, she
ran out of money and petrol and had to contact the
respondent to seek assistance. This assistance was
provided.
On 17 August 1999, at a meeting between the applicant, her Union Representative, Sandra Harben and
Della Boys, the applicant’s position’s JDF was reviewed and changes were agreed to by all parties.
The applicant was then set eight tasks and there was
to be a report at the end of September.
On 13 September 1999, the applicant was advised
of Ms Harben having further concerns regarding her
ability to perform in her current position. Concern
was expressed about her recent two weeks’ absence,
allegedly due to stress. The applicant says that she
provided a medical certificate from a private doctor
rather than from the respondent’s medical service,
however, her evidence under cross-examination
about presenting the certificate to the respondent was
unconvincing.
In her expression of concern regarding the applicant’s
performance, Ms Harben went on to say that she
had reviewed the tasks set on 17 August 1999, noting that some were due for completion the previous
month, and that she had had no indication that the
tasks had been met. The applicant was advised that
an immediate update was required by the Director
and herself, and that the applicant was to meet with
them at 3.00pm that day. She was invited to have
someone present with her. She was also advised that
“an explanation is required as to why your employment within this organisation should continue”.
The applicant says that she prepared a report showing that almost all of the tasks set had been completed
or were well on the way to completion within the
time frame set. The applicant says that she also referred to the fact that documents were available
within the respondent’s computer system, which
demonstrated the progress she claimed to have made.
Further, she says that a number of those documents
had been emailed to Ms Harben.
The applicant’s evidence in respect to the tasks set
for her is as follows—
Task 1—Develop a twelve month action plan.
The applicant says she sent an email, dated the 6th
August 1999 to Ms Harben, attaching a document
entitled “Diabetes and Heart Health Program—
Action Plan for 1999/2000”. This task appears to
have been done, however, it appears, too, that this
was part of one of the tasks set for the applicant in
February 1999 and simply re-submitted in July 1999,
not having been completed by that time. In crossexamination, the applicant was challenged as to
whether or not the document to which she referred
was actually sent to Ms Harben.
Task 2—Setting up an Advisory Committee
The applicant says that the first meeting of Healthway
Advisory Group for Early Detection Community
Awareness was set for the 25 August at 10.00am,
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and her report says that minutes and agenda had been
completed. No copy of the minutes or agenda were
submitted in evidence. Under cross-examination, the
applicant stated that Ms Harben had allocated this
responsibility to her but subsequently withdrew it
from her management.
Task 3—Develop Health Promotions calendar with
other Health Promotions Staff.
The applicant has provided to the Commission a copy
of an email regarding an agenda for a meeting on
the 26 July. She also included an agenda and a calendar. It is noted that this is dated prior to the 17
August review.
Task 4—Organise Basic Life Support training for
Karawara Community—Senior—12 staff (3 days),
Basic clients—10 (1 day).
The applicant says that this task was complete, however, there was no information to support or
demonstrate that this was so.
Task 5—Develop a timetable for Derbarl Yerrigan
Heath Service staff to participate in Senior First Aid
updates. One completed by the end of September
1999 (transport). Page 118 of Exhibit 3 is an email,
which refers to an attachment, which is said to be
the calendar. The email indicates that this is draft
form, however, the attachment was not produced in
evidence.
Task 6—Develop a budget plan to present to Sandra
by the 2nd week of September.
The applicant says that she was intending to work
on this on the afternoon of the meeting with the Director and Ms Harben and that this task was almost
completed. It is notable that the list of tasks set required this to be completed by the second week of
September, not during or by the end of the week.
The Applicant, in her document which reported
progress, changed the “by the second week” to read
“by the end of the second week”.
Task 7—Continuing work on “Best Practice Manual”
(Clarify) “Staff Diabetes Procedural Manual”.
The applicant says that this was due for completion
by the end of September, by which time her employment with the respondent had been terminated.
She says her report to the Director, submitted at the
meeting, is an update on progress in this matter. That
report says that it “had been reviewed by all sites
except Central. Staff has been requested to provide
comments and suggestions. An evaluation of what
has been completed is being compiled”. It is noted
that this was an issue which was the subject of the
February review.
Task 8—Identify Issues Relevant to Heart Health and
the SCGH Resource Unit—Prepare issues paper regarding the relationship/collaborative partnership.
In evidence the applicant said that a meeting was set
for the week after her termination, yet her report said
“a meeting will be set”, the inference being that it
had not, at that time, been set.
22 The applicant says that Tasks 1, 2 and 3 were all completed
by 17 August 2000 when they were included in a list of
tasks for her to complete and that Ms Harben knew that
those tasks were completed.
23 The applicant says that her report showed that almost all
or most of the tasks set for her had been completed and
she reported this at the meeting with the Director and Ms
Harben, but none of her explanations was accepted and
she was dismissed.
24 There is also evidence from the applicant that she was
allocated responsibility for the Health Promotion team
and that because this was not included on her duty
statement, was not one of the formal programs for which
she was responsible for achieving the outcomes required
in the contract for the performance of those programs,
that she was not in fact responsible nor could she be held
accountable for any failings in the Health Promotion team.
She has also given evidence of her view that she should
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not be held responsible for the failings for others within
her team albeit that she was the manager and responsible
for their activities.
The test to be applied in a case such as this is whether the
employer has exercised its lawful right to terminate the
employment fairly (Undercliffe Nursing Homes v The
Federated Miscellaneous Workers’ Union of Australia,
Hospital, Service & Miscellaneous, WA Branch (1985)
65 WAIG 385). The question to be answered is has there
been “a fair go all round”? The onus lies with the applicant
to demonstrate that she has been harshly, oppressively or
unfairly dismissed from her employment.
The applicant has submitted a substantial number of
documents and has given evidence of her view of the
situation leading up to the termination of employment,
including the lengthy process of counselling which was
undertaken by her employer towards her. She has given
evidence of being advised of the issues for counselling
prior a meeting taking place and of being invited to bring
the union representative. She has given evidence of
particular tasks being set for her and an appraisal of those
tasks being conducted. There is evidence that during the
process of counselling, the respondent put to the applicant
an option of the appraisal process, with her being
performance managed or of her taking a lesser position
within the organisation. She chose to continue in her then
current position and undergo performance management.
The applicant says that she was to have a period of three
months in which to fulfil the tasks set and that she
provided reference to documents within the respondent’s
computer system which demonstrated that she had
undertaken the work required of her. She says that in the
end, on the day of termination, her explanations as to her
completion of the tasks ought to have been accepted by
the respondent, and her employment should not have been
terminated.
The applicant has given evidence and been asked, under
cross-examination, about aspects of her conduct. The first
was when she went to Quairading on behalf of the
respondent. Despite her protestations to the contrary
during her evidence, the applicant’s letter to the
respondent correctly acknowledged that this conduct was
“unacceptable and unprofessional”. Her letter was “an
official apology”. It is clear that at the time she viewed
this apology as appropriate, and it cannot now be excluded
from consideration on the grounds that the matter was
private and personal. The applicant’s presence in
Quairading was for work purposes, and she was there as
a representative of the respondent. She properly
recognized this at the time of her apology. I find that her
conduct at this event, notwithstanding her apology, was
a matter on which her employer could rely in its
consideration of her conduct generally.
There is also the issue of her lack of care of the
respondent’s motor vehicle, which was her responsibility.
Her evidence was equivocal as to whether she had
previously received warnings as to the state of the vehicle,
although her letter says that she had had no previous
withdrawal of the vehicle. I am satisfied and I find that
she knew that the vehicle had not previously been
withdrawn but that in fact she had had previous warnings
about the state of the vehicle. She gave evidence of a
number of incidents in the car involving her child being
sick in the car, of milk having been spilt in it, and of
yogurt having been spilt on the back seat. The applicant
gave evidence that she offered to have the car detailed,
however, her evidence on this point was so equivocal that
I come to the conclusion that it was not until the issue
was drawn to her attention that she offered to make this
arrangement. The applicant also says that as she and her
children are clients of the respondent, the respondent’s
services are available to them. She says “This means
transport for myself and my children”.
The applicant said that she could not be held responsible
for her children being sick or spilling things in the motor
vehicle. I find that the applicant’s attitude in this regard
exemplified her attitude to her work generally in that she
failed to accept responsibility for those things which,
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albeit she was not required to personally perform certain
duties, because of the position she held, she was
responsible for those duties being done or not being done
by others.
The applicant appears to fail to comprehend that, in
accordance with her own evidence, she was directed to
perform the co-ordination of the Health Promotion
Program and therefore had responsibility for it, regardless
of whether this formed part of her formal duty statement
or not. On other matters, she says that she either
volunteered or simply undertook particular tasks, and yet
fails to recognize that having undertaken to do those tasks,
failings in respect of them are still her responsibility. There
is considerable evidence that on many occasions people
within her team, for whom she was responsible, failed to
attend to arranged appointments, workshops or seminars.
The applicant simply abrogated responsibility on the basis
that she did not have the ability to control other people’s
actions.
Part of the applicant’s case is that she was treated
differently from others in the respondent’s employ. She
cites others smoking in motor vehicles in their care as
excusing the state of the vehicle in her care and also says
that her drinking and other conduct at Quairading was
typical of Aboriginal behaviour and therefore should not
count against her. I am not satisfied that she has
demonstrated that she was singled out or discriminated
against. She was, however, held accountable in
appropriate circumstances. I find no unfairness
demonstrated on this account.
Having observed the applicant as she gave her evidence,
I find that the applicant’s evidence about a number of
matters was not credible. During her evidence, the
applicant demonstrated a refusal to accept responsibility
for her own conduct, for the work she was to do, and for
the conduct and work of others for whom she was
accountable. It may be that the applicant attempted to
deal with her responsibilities to the best of her ability but
that is not adequate in terms of the performance of the
job allocated to her, particularly when the position she
held was that of a manager at level 7 and she was
responsible for a team of people performing work under
direction. It seems that the applicant may have been under
a considerable amount of stress due to her domestic
circumstances and whilst this might be an explanation
for some of the difficulty and stress she suffered, it is not
a justification for a long-term failure to perform and failure
to be responsible for the performance of the functions
under her control.
This lack of responsibility is also exemplified by the
applicant’s bringing at least one child, who had chicken
pox, into the office. Her protestations that she simply
intended to bring the child into the office while she
collected work to take home, so that she could undertake
that work whilst caring for her sick child, was not credible
when that evidence was challenged. There is evidence of
the respondent having given the applicant considerable
assistance in a number of ways, at a personal level, and
also to attain the level of performance required of her.
In all of the circumstances, I am not satisfied that the
applicant has demonstrated that the respondent has failed
to fairly deal with her. There is certainly significant cause
for questioning the applicant’s performance, even on the
applicant’s own evidence. There is a significant amount
of evidence as to a counselling and performance
management process. Although the applicant says that
the letter, which is Exhibit 1, dated 21 July 1999 says
that she was to have three months of performance
management, in fact the letter says that the period of the
current performance management “will not exceed three
months”. The letter makes it clear to the applicant that
certain outcomes were expected of her. It records that
there have been two options presented to her in regard to
her continued employment and that she freely chose her
current position and that her performance was to be
managed to assess her suitability to continue working in
that position. The letter indicated that there were to be no
more excuses impinging on the workplace or the job. She
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was reminded that she was responsible for the program
and responsible for ensuring the staff under her carried
out their duties. I am not satisfied that the remaining six
weeks of her employment saw the applicant perform to
such a standard that the respondent should have been
satisfied and continue her employment. The period was
“not to exceed” three months. That does not mean that it
was to be a guaranteed three months. In the time allowed,
which was a reasonable period in the context of the entire
process, the applicant did not satisfy the respondent. The
applicant’s evidence as to the performance of the tasks
set for her does not convince me that the respondent ought
to have been satisfied. Having heard the applicant’s
explanations, and her equivocal and sometimes unreliable
evidence, I am not satisfied that she had completed and
reported on the tasks set for her in a manner she suggested,
or which should have allayed the respondent’s concerns.
I find that the applicant has not demonstrated any
substantive unfairness in her dismissal.
35 There is no evidence that in the process applied by the
respondent to the counselling, task setting and review of
the applicant’s performance that there was any unfairness.
On the contrary, the applicant was counselled in what
appears to have been a reasonable and courteous manner,
she was given ample opportunity to respond to issues
raised with her, she took the opportunity provided, she
was set reasonable time frames and tasks in consultation
with her. The applicant had the opportunity to have
someone present with her during important meetings. I
find that there was no procedural unfairness.
36 In all of the circumstances the application is to be
dismissed.
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5

Reasons for Decision.
(Given extemporaneously and subsequently edited
by the Commissioner)
Much of the factual aspects of this matter are in essence
agreed between the parties in terms of the history of what
happened and the exhibits chart that out in some detail.
The claim is made pursuant to section 29(1)(b)(i) and (ii)
of the Industrial Relations Act, 1979 (the Act) for
compensation for unfair dismissal and also for a denied
contractual benefit being a redundancy.
I would make two comments on the submissions at the
outset. Firstly, it is not plain to me at all how both sides
of the application can sit together, other than in the case
of a redundancy for some aspect in terms of the final
dealings with Ms Noteboom to incur some injury.
However, in terms of any compensation for loss, I would
view the matter as either redundancy or income loss, and
not the two together. Therefore I would say that either
Ms Noteboom may get redundancy and some aspect of
injury, but not both aspects of the claim as has been
claimed.
Secondly, I would say that I have no difficulty implying
into the contract the notion that redundancy was due. It
has been the evidence from the applicant and the
respondent that at all times Ms Noteboom was either
going to be given a redundancy payment or a job. That
was not disputed between the parties, right from the time
prior to Ms Noteboom’s maternity leave and right up to
almost the time of termination. The distinction of
redundancy as a condition being part of policy or be it in
the contract I do not take highly. This is because part of
the respondent’s case is clearly that they paid out a lot of
people in redundancy. So I would have no difficulty
implying that into the contract.
I say that by way of preliminary reasons because they do
not go to the core of the issue here and the core of the
matters in dispute. The core of the matters are simply
and well expressed in paragraph 15 of the applicant’s own
closing submissions.
“15. While a term is “impliable” that the implied term
concerning redundancy itself contained an exclusion that it would not apply if the respondent
obtained acceptable alternative employment for
the employee, and the test as to whether the alternative employment is acceptable or not is an
objective one, the respondent did not offer the
applicant acceptable alternative employment,
given that—
(a) The final purported new position involved
greater responsibility, greater requirements
of skill and experience and higher seniority than the redundant position, with no
increase in salary—the applicant could reasonably regard these increased demands as
unsuitable, especially in view of her change
in family circumstances.
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(b) The applicant did not possess the skills to
perform the purported new position to an
acceptable standard, so that acceptance of
the position might quickly lead to a valid
dismissal on the grounds of poor performance.
(c) The applicant had reasonable grounds to
conclude, from—
(i) the history of her negotiations with
the respondent;
(ii) her knowledge of the manner in
which the respondent had previously
dealt with other employees;
(iii) the inherent incongruity and implausibility of the final position
purportedly created and offered to
her
that the respondent was not acting in good
faith, but rather had created the position
simply to set the applicant up to fail, so
that she could be terminated for reasons
other than redundancy or resign and the
respondent could thus avoid its contractual
liability to pay her a reasonable redundancy
payment.
(d) The final position purportedly created and
offered to her was not a real position, was
never filled and does not now exist with
the respondent undergoing a further down
sizing of its operations.
(e) The respondent was not in fact acting in
good faith.”
In addition, there is conflict over whether during a
discussion on 13 July 2000 a promise of a redundancy
payment was made to Ms Noteboom.
6 I make no explicit finding on that later point but given all
the circumstances it is clear that Ms Noteboom was to be
given a job not a redundancy. The core of the issue is
whether I, on the evidence, can conceive of this as a
contrived arrangement by the company to in fact deny
Ms Noteboom a redundancy payment. That is the core of
the issue and it is well expressed, in various points stated,
in the applicant’s closing submissions in paragraph 15.
7 Let me turn to the evidence. I would say that having the
advantage of having seen Ms Noteboom and Ms Davidson
and Mr Crane, where there is a dispute on the evidence I
would favour Mr Crane, and I come to the viewpoint that
the applicant was in fact seeking a redundancy at all times
and the company decided that there would not be a
redundancy, there would be a position made available to
her.
8 To go specifically to the evidence, I do not find credible
quite a deal of the evidence given by Ms Davidson in
support of Ms Noteboom, and in dealing with that I deal
with, in particular, the exhibits to do with the last job
offered and also the performance appraisal [Exhibit
EMR1].
9 What they tell me is this. In respect of the performance
review, I have an employee who, on all of the evidence,
her own and the respondent, was in fact a good employee;
very hard working and a good employee. And then I go
to the performance and development review and I find
that she was in fact a very good employee with the
exception of a couple of aspects. One aspect being that
she could perhaps go out and get business rather than
wait for it to come to her, and in relation to point 1
“Creative and Innovative Thinking” in [Exhibit EMR1]
it states—
“Needs to think outside the box more.”
10 Now, they are the two aspects of this performance review,
which is the most recent one prior to her maternity leave
where there is an aspect of not negative comment, but
comment that is less than satisfactory, and in fact the rating
is of a very satisfactory employee.
11 I then compare that against the argument made by the
applicant in respect of whether she may have been
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deficient and incapable of performing the job offered,
that is the final job that was offered. I have no quibble
that the first job offered, due to the travel arrangements,
would not have been satisfactory, given Ms Noteboom’s
family circumstances. These are circumstances of which
the respondent should have been well aware.
The quibble that the applicant makes in respect of the
final job offered, and where she would say she falls down,
is effectively, and I turn to Ms Davidson’s evidence, that
she lacked a good degree of numeracy. I can see nothing
in the performance appraisal or in her own evidence to
get to the point where a person who was doing the job
that she was doing, the multi-unit manager, would be so
deficient that she could not in fact take up that new job,
and I do not find the evidence of Ms Davidson credible
in that regard.
I also turn to the evidence, which is the applicant’s
evidence as well, that she was a very good resource for
people that she worked with. In contrast to the evidence,
the applicant also says, that she had no experience in
relation to managing managers and I find the two to be
inconsistent.
In terms of the questions to do with reading or
constructing plans, Mr Crane’s evidence is that at all times
previously she got support and she would have continued
to get support, and I think that is in fact credible evidence.
I think that is exactly what the situation would have been.
The further complaint of the applicant is that she would
have had to report to Sydney and that would have given
her some difficulty. My viewing of that evidence is again
that it is not credible, it is more constructed. Most
businesses of a national nature that have offices in Perth
face that same difficulty and get over it daily. So I do not
find that particularly credible.
In essence, I do not accept the arguments the applicant
makes in respect of not being competent to perform the
final job that was offered to her. I would find that the job
is in fact comparable, or at least comparable with some
degree of training, and that the applicant’s experience,
given 15 years in the company, and given her management
positions and given the performance appraisal that was
done on her most recently and prior to her maternity leave,
tell me that this is a very good employee who should
have been capable in fact of performing the job that was
offered, given a willingness on her part.
For me to find otherwise on the basis of performance, I
would need to go to more than what the applicant has
presented. Putting it a different way, the applicant has
not proven their case in that regard and it is their job to
do so. To go to more, I would also have to find that the
company, in all the processes that were followed, in all
the dealings that were had, had contrived the
circumstances specifically to deny Ms Noteboom a
redundancy payment. This would have to be particularly
so towards the end of the employment relationships not
so much in July of 1999 or April of 2000 and the contact
and discussions they had with Ms Noteboom. On all of
the evidence, I cannot reach that conclusion or that
finding.
For all of those reasons, I would dismiss the application
and say that Ms Noteboom has in effect resigned and so
the application is dismissed for want of jurisdiction. If
the resignation had not taken place, no redundancy is due
to Ms Noteboom.
Now, let me just turn to one final matter. Whereas the
material in the exhibits, particularly through the final
letters in [Exhibits EN20 and EN21], are perhaps in my
view not as explanatory as they perhaps could be in terms
of Ms Noteboom’s potential loss of job, I think they are
sufficiently clear for the applicant to know that either she
needed to accept the job or in fact the relationship was
going to be at an end, and in that regard in a procedural
sense, I do not find that the respondent has acted
unreasonably so as to cause an unfair termination.
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Reasons for Decision.
At all material times Ian Robert Phippard (“the applicant”)
was employed by BGC (Australia) Pty Ltd (“the
respondent”) as its general manager of the contracting
business. His employment commenced in or about
November 1994 and came to an end on 2 December 1999
in circumstances that are in controversy in this application.
The applicant claims that the respondent unfairly
dismissed him and he seeks compensation. He also
initially sought as a contractual benefit six months’ salary
in lieu of notice in the sum of $86,250 and annual leave
benefits in the sum of $14,264.42. The claim in relation
to salary in lieu of notice was increased to 12 months in
closing submissions. The total contractual claim therefore
being $186,764.42. The respondent totally opposed the
applicant’s claim and said that he was not unfairly
dismissed and was not entitled to any notice or payment
in lieu thereof, in all the circumstances.
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Background
2 The applicant commenced employment with the
respondent in the position of general manager pursuant
to the terms of an oral contract of employment. The
applicant’s contract of employment contained no
provision for notice of termination of employment. The
applicant’s total remuneration package, as at the date of
the termination of his employment comprised the
following—
(a) A base salary of $125,800;
(b) Three novated car leases to a total value of
$32,372;
(c) Superannuation contributions in the sum of
$11,951; and
(d) A salary sacrifice amount of $2,377.
3 The circumstances leading up to the termination of the
applicant’s employment will be dealt with in detail below
when I consider the evidence. However, in brief, the
applicant, on or about 2 November 1999, attended a
meeting with the respondent’s executive chairman, Mr
Buckeridge and its company secretary, Mr Teo. At this
meeting, Mr Buckeridge told the applicant that he was
concerned about the level of business expenses claims
made by the applicant as the respondent’s general
manager, and with his performance. It appeared to be
common ground that at no stage prior to this meeting
had the applicant been notified by the respondent as to
its concerns in relation to either of these matters. At this
meeting, a number of the applicant’s expenses claims over
the previous two-year period were mentioned and
explanations sought by Mr Buckeridge.
4 As a result of this meeting, the applicant was requested
to submit an expense account reconciliation, explaining
a number of business expense claims over the previous
two-year period. The applicant duly did this as best he
could from records in his possession and other records
supplied by the respondent.
5 Following, on 2 December 1999, a further meeting took
place between the applicant, Mr Buckeridge and Mr Teo.
At this meeting, a number of the applicant’s business
expense claims were discussed. The respondent also
advised the applicant that he was indebted to the
respondent in the amount of approximately $24,000.00
however no particulars of this were given to the applicant.
The respondent was not satisfied with some of the
applicant’s responses to questions regarding his expenses
claims. As a result of this, the applicant’s employment
was terminated at the meeting, by letter of the same date.
The letter required the applicant to cease employment
that day, offered to pay him one month’s salary in lieu of
notice calculated at an annual salary of $125,800. It was
common cause that this sum was not paid by the
respondent.
6 As a consequence of his dismissal, the applicant
commenced these proceedings claiming that his dismissal
was both unfair and unlawful in that—
(a) he never received the notice payment of one
month’s salary or any other amount;
(b) he did not receive any reasons for his dismissal;
(c) the respondent did not provide the applicant with
any particulars relating to his alleged performance or conduct shortcomings;
(d) the applicant was not advised that his employment was in jeopardy; and
(e) the applicant was not provided with any reasonable opportunity to respond to the allegations
made by the respondent.
7 It was the respondent’s contention that the applicant had,
by reason of the misuse of the expense system, abused
his position of trust as a general manager justifying his
dismissal. Further, it was submitted by counsel that the
applicant was substantially indebted to the respondent in
the sum of $29,576.90 and that if the applicant was to
succeed in his claim, this sum should be set-off against
any amount awarded to the applicant by the Commission.
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The Evidence
8 The evidence, both oral and documentary, adduced in this
matter was extensive. Numerous documents were
tendered either directly or as an annexure to witness
statements. The evidence centred on the applicant’s
alleged abuse of the respondent’s expense claims system,
which ultimately led to his effective summary dismissal
on 2 December 1999. As the evidence unfolded, there
was really nothing put by the respondent that went to the
applicant’s work performance in other respects. The case
for the respondent simply was that the applicant, in one
of the most senior positions in the respondent’s group,
breached his duty of fidelity and good faith to the
respondent in engaging in what was described by counsel
for the respondent as a course of “petty rorting”, otherwise
making manifestly excessive expense claims, and also
furnishing claims without adequate documentary proof.
9 The applicant testified that as general manager of the
respondent, he reported to the then managing director of
the respondent, Mr Sweet. The applicant was located at
the respondent’s Hazelmere office. He said that he
discussed with Mr Sweet his remuneration package,
which was agreed as above. Additionally, the respondent
would pay for the applicant’s telephone accounts,
excluding it seemed, international telephone calls.
10 As general manager of the respondent, the applicant was
responsible for the overall control of the BGC Contracting
business, its day-to-day operations, project outcomes,
profitability and the maintenance of business objectives
and business development. Apart from Mr Sweet, as the
managing director of the BGC group, the only other more
senior person than the applicant was Mr Buckeridge.
11 Apart from the money components of the applicant’s
salary package, a salary sacrifice arrangement was in place
such that the applicant could use the allocated sum for
private expenses. To use this system, the applicant would
deal with either Mr Newman, the respondent’s finance
system manager or Mr Edwards, the respondent’s
commercial manager, to order particular items. These
purchases would then be debited against the applicant’s
salary sacrifice account. The applicant testified that he
often found it difficult to reconcile his salary sacrifice
position, because the system would only be updated
infrequently, generally on an annual basis. The applicant
testified that the process to determine the amount for his
salary sacrifice was that he nominated an amount to be
allocated for salary sacrifice towards the end of a
preceding financial year, which amount would be the
relevant amount for the following financial year.
Expense Account System
12 The applicant and other witnesses both for the applicant
and the respondent gave evidence as to the expense claims
system used at the material times. The applicant said that
during the course of his employment, he had a Diners
Club card, a Visa card and a MasterCard, all of which
were in his own name. The respondent supplied him with
fuel cards as part of his three novated leases, under his
remuneration package. The applicant’s Diners Club card
was for both business and personal expenses. He said
that he primarily used it for entertaining both existing
and prospective clients of the respondent. Mr Teo, shortly
after the applicant commenced employment, told the
applicant that he would not receive a corporate credit card,
and should use his own personal credit card for any
business related expenses, and seek reimbursement from
the respondent.
13 The applicant testified that at no stage during the course
of his employment with the respondent was he given any
direction or guidance as to what he could claim as a
business expense. There were no written company policies
or procedures in relation to this matter. It was a question
of judgement to be exercised by the relevant executive.
14 As to client entertaining, the applicant said that the
managing director, Mr Sweet, actively encouraged him
to entertain clients, prospective clients and other staff
members. The applicant viewed client entertainment and
liaison as important and gave evidence that he entertained
clients and staff about twice each week. He said that at
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all times Mr Sweet was aware of his entertainment
expenses and its frequency. The applicant gave examples
as to the types of client entertainment he engaged in,
including restaurant meals, functions, and taking clients
to the football and to the theatre.
The applicant outlined the usual process with respect to
expense claims. He said that he would gather together
his claimed expenses, including his telephone account,
and attach a front sheet setting out what was claimed.
Annexed to his witness statement as “A 90”, were a bundle
of such front sheets. The applicant testified that if he did
not, for whatever reason, receive a receipt for his
expenditure, then he made a contemporaneous note of
the amount, date and location on a piece of paper and
submitted that with the bundled expenses, to Mr Edwards,
to be processed. In relation to his Diners Club card
statements, the applicant’s practice was when he received
a statement to mark against each itemised expense, either
“BGC” or “IP”, to indicate whether the item was a
business expense for the respondent or a personal expense
of the applicant.
Once this was done, Mr Edwards would, it seemed on
the evidence irregularly, perform a reconciliation in order
to determine whether the respondent owed monies to the
applicant or vice versa. There was in effect an offsetting
arrangement, because the respondent would pay the
applicant’s entire Diners Club card account. The applicant
gave evidence that as general manager, he was responsible
for authorising the business expense claims of his
subordinate managers. He said that he applied the same
method of assessment in determining these claims, as he
used himself.
Mr Sweet, called on behalf of the applicant, also gave
evidence as to the general position regarding business
related expenses at the respondent whilst he was employed
as managing director. He confirmed that neither the BGC
Group nor the respondent had any policy, procedure or
guidelines in relation to the claiming of business expenses.
His evidence was that there was a general unwritten rule
that staff could claim those expenses used in the genuine
promotion of the BGC group. Mr Sweet said that his
practice in relation to claiming business related expenses
was similar to that adopted by the applicant. He testified
that when making expense claims, he would bundle the
relevant receipts together and note on the back of the
bundle what he was claiming as business expenses, citing
for example, meals whilst travelling on business trips,
fuel used for rental cars on business trips, repairs and
parts for his cars that he had under novated leases and
otherwise for general entertainment of clients. He said
that in relation to the latter, he would generally refer to
his diary to recall the relevant details. Once collated, he
would then give the bundle of documents to Mr Edwards,
to be processed. Mr Sweet testified that at no time were
his expense claims queried by Mr Buckeridge.
As to entertainment of clients, Mr Sweet said that he had
occasion to discuss this matter with Mr Buckeridge who
apparently, at a point in time, did not favour client
entertainment. Mr Sweet said that he explained to Mr
Buckeridge that client entertainment was an important
aspect of maintaining and developing clients in order to
grow the business. As far as he understood it, Mr Sweet
said that Mr Buckeridge accepted this as being necessary.
Mr Sweet confirmed the applicant’s evidence that he
encouraged the applicant to engage in client
entertainment, as he, Mr Sweet, was not particularly
interested in doing it. He said that he was aware that the
applicant was entertaining clients frequently and he had
the view that the applicant was doing the required amount
entertaining to maintain and develop clients in what was
a growth division within the Group. Mr Sweet said
however, that he was not aware of the actual level of
expenditure incurred by the applicant on client
entertainment. Mr Sweet also added in evidence that he
was never spoken to by Mr Buckeridge as to the level of
expenses incurred by the applicant.
As to the entertainment of the respondent’s own staff,
Mr Sweet said that he considered the applicant’s
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expenditure in this regard as being justified in order to
maintain good staff relations, in particular to reward staff
member’s hard work when engaged on tenders and other
projects. He thought that this sort of thing was good for
staff morale. Additionally, Mr Edwards testified that he
always found the applicant to be open as to claiming his
business expenses, and did not engage in the practice of
shifting some expense claims onto other staff members,
as did, according to Mr Sweet, some other managers of
the respondent. He said that he trusted the applicant and
had no reason to question his judgement.
Mr Edwards also gave evidence about a trip the applicant
undertook to the United States of America in 1999 to
attend the “Con Expo”. He said that he discussed the
matter with the applicant and suggested that if he was
interested, then he should go and after he returned they
would discuss to what extent the costs of the trip would
be apportioned between business and personal expenses.
On the applicant’s return from this trip, Mr Sweet testified
that the payment reimbursement was not resolved as at
the time that Mr Sweet departed from the respondent in
or about October 1999.
Mr Edwards also gave evidence as to the method of
claiming and reimbursing expenses at the respondent. He
testified that the respondent consented to employees using
their own personal credit cards for both personal and
business expenses. The applicant had been authorised by
the company to use his Diners Club card in this manner.
Mr Edwards confirmed in evidence that the respondent
would pay the entire Diners Club card account submitted
by the applicant, but there would be notations on it to
identify if the account items were the applicant’s personal
expense or a business related expense. In the case of the
system used by the applicant, the respondent would pay
the entire Diners Club card account, and Mr Edwards
would make a note of the amount of business and personal
expenditure. The applicant would then be required to
either reimburse the respondent by submitting a personal
cheque or by electing to offset the relevant amount against
any salary sacrifice arrangement with the company.
Mr Edwards said that after reviewing the accounts, he
calculated that there was an amount of some $15,052.67
still owing to the respondent from the applicant for his
private purchases which were charged to his Diners Club
card, and paid for by the respondent following the above
system. Mr Edwards also gave evidence generally about
the respondent’s system of giving cash advances to
employees for travelling. He testified that because the
applicant travelled very frequently, on his evidence as
often as every week or ten days, the applicant would
sometimes wait for several months to claim a number of
trips for cash advance purposes at one time. Mr Edwards
said that once every six months or so, he would raise
with the applicant any outstanding cash advances for
travel purposes that had not been reconciled. Mr Edwards
gave evidence that up to and including March 1999, a
total of some $4,524.00 in cash advances had been given
to the applicant, which had yet to be reconciled with the
applicant’s expenditure whilst travelling.
The respondent also had a policy to allow employees to
utilise the respondent’s purchasing power to purchase
goods from some of the respondent’s suppliers. Mr
Edwards outlined three different bases upon which this
could occur, the third being that the employee would elect
to purchase an item on a purchase order and forward a
copy to him for recording as a salary sacrifice claim. He
testified that this system was only available to senior
management who had access to a salary sacrifice
arrangement. The details of these purchases were then
periodically forwarded to Mr Ng, the respondent’s group
financial controller. Mr Ng would then arrange a salary
sacrifice adjustment against the relevant senior manager.
Mr Edwards said that as at the date of the termination of
his employment, the applicant had purchased items to
the approximate value of $12,030.00 from various
suppliers of the respondent. As far as he was aware, the
applicant had yet to reimburse the respondent for these
amounts.
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25 As to the method used by the applicant to claim expenses,
Mr Edwards confirmed in evidence that hand written
documents that he had seen in connection with these
proceedings, in relation to expense receipts, were the
applicant’s handwriting. He testified that at the time he
worked with the applicant, there were a number of
occasions where the applicant would submit receipts
written in his own hand. Mr Edwards said that he did not
query these occurrences because he acknowledged that
receipts were not always issued for certain expenses and
that in his position as the general manager, the applicant
had to determine himself what were appropriate expenses
to claim from the company. Mr Edwards said that whilst
he was aware there was a number of hand written receipts,
this fact needed to be considered in the context of the
entire period over which the applicant’s expenses were
scrutinised. Mr Edwards did say that he recalled a few
occasions when he received a hand written receipt from
the applicant for client entertainment, in relation to which
he requested from the applicant the names of the people
who had been entertained. He said that confirmation of
this was sufficient for him to accept the applicant’s claim.
26 It was the applicant’s evidence that at no time did his
expense account claims cause concern for the respondent
during the whole period of his employment. He said that
this was despite the fact that the respondent’s accounts
were audited twice a year. On this issue, Mr Teo testified
that the process of audit was such that relatively small
items such as individual expense claims would not be the
subject of scrutiny by the auditors. Mr Smith, a partner
of Pannell Kerr Forster, the respondent’s auditor, who
was called to give evidence, confirmed this. He testified
that given the size of the respondent’s business, expenses
incurred by the applicant would not be considered material
for audit purposes, and thus would not be scrutinized.
Mr Smith did say however, that if it had come to the
attention of the auditor that the applicant was using
handwritten notes to support expense claims and had
claimed questionable items as business expenses, then
those matters would have been regarded as irregular.
However, he said that they would only be the subject of a
report to the respondent if they occurred on a regular basis.
27 The evidence before the Commission as to the level of
the alleged indebtedness of the applicant to the respondent
noted above, comprising various amounts was set out in
the amended answer and counterproposal. In his
evidence, Mr Ng said that he was unsure whether the
applicant would have known whether he was indebted to
the respondent at any point in time, from the expense
reimbursement and salary sacrifice system used by the
respondent. His main area of contact with the applicant
was in relation to his salary package arrangements. In his
evidence, he confirmed that the motor vehicles in the
applicant’s remuneration package were for both business
and private usage.
28 Mr Ng gave evidence about the salary sacrifice system
applying at the respondent. He said that the allocation of
a salary sacrifice amount was done annually and there
was at some point during the year, a reconciliation of
amounts to be debited against the employee’s salary
sacrifice. He said that he would rely on an employee to
inform him as to their spending during the year, and if all
of an employee’s salary sacrifice were not spent it would
be carried over to the following year. If on the other hand,
the salary sacrifice amount had been exceeded the
respondent would expect the employee to reimburse it
for that amount or alternatively recoup it from the
following year’s allocation. Mr Ng testified that in relation
to the applicant, as he was very busy and difficult to meet
with, reconciliation’s were only done sporadically in
relation to the applicant’s salary sacrifice arrangements.
In my view, the sporadic reconciliation of the applicant’s
salary sacrifice arrangements and the irregular
reconciliation of his expense claims, is not an insignificant
issue in the context of the events as they unfolded in
relation to this claim and I will return to the consequences
of this later in these reasons.
29 The evidence of Mr Ng also was that the last reconciliation
for the applicant was done in November 1999. A copy of
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his salary sacrifice arrangements for 1998 and 1999 was
annexed to Mr Ng’s witness statement. According to this,
in 1998 the applicant overspent some $3,452.00 on his
salary sacrifice, and as at the end of 1999, the applicant
had overspent an amount of $22,404.00. This latter
amount included expenditure in relation to meals and
accommodation of approximately $10,000.00 for the
applicant’s trip to the United States to attend “Con Expo”.
I should note that this issue was a matter in dispute
between the applicant and the respondent.
30 In relation to motor vehicles, Mr Ng said that every vehicle
that was in the senior employee’s salary package had a
fuel card attached to that vehicle. He said that if the
applicant incurred personal expenses on such fuel cards,
the system was that the employee should note this in order
that adjustments can be made to the salary sacrifice
reconciliation. These occurred at approximately six
monthly intervals on Mr Ng’s evidence.
Events Leading Up to the Meeting of 2 November 1999
31 The applicant testified that on or about 27 October 1999
Mr Sweet left the company. At this time, the applicant
was away on business. Mr Sweet telephoned the applicant
and told him of his departure from the respondent. Given
the position of the applicant in the respondent, the
applicant tried to contact Mr Buckeridge on 28 October
1999 to discuss his own position. Mr Buckeridge was
not available so the applicant also attempted to contact
Mr Teo. By the time that he spoke with Mr Teo, the
applicant had received a memorandum from Mr
Buckeridge to all employees of the respondent, advising
of the appointment of a new managing director. In
discussions with Mr Buckeridge, the applicant was told
that a meeting would be arranged to discuss the situation.
It was the applicant’s evidence that he had great difficulty
meeting with Mr Buckeridge to discuss any implications
of the new appointment for his position. His evidence
was that generally in the month between this time and
the termination of his employment, he was practically
ignored by the respondent’s senior executives and Mr
Buckeridge. The applicant gave an example of this when
on or about 25 November 1999 the new managing director
arrived at the respondent’s premises, the applicant was
not included in any discussions with him nor even
introduced to him whilst he was on the site.
32 Mr Teo gave evidence that in about the final week of
October 1999, Mr Buckeridge asked him to arrange a
meeting with the applicant to discuss his expense claims.
Mr Buckeridge told him that he thought the applicant’s
expense claims were excessive, and that the applicant was
living like “Mr Hollywood” and a meeting needed to be
arranged in order to discuss these matters. It appeared
that this was prompted by information from another
employee of the respondent. Mr Teo was asked by Mr
Buckeridge to go through the applicant’s expense
accounts in order to prepare for a meeting. This was duly
done with the assistance of other employees in the
accounting department. A summary of expenses incurred
by the applicant was annexure A to Mr Teo’s witness
statement, with all supporting documents in relation to
the expense claims as annexure B. Mr Teo testified that
he then showed the summary of expenses to Mr
Buckeridge prior to the meeting, which had been arranged
for 2 November 1999.
The Meeting of 2 November 1999
33 This took place between the applicant, Mr Buckeridge
and Mr Teo. The applicant said that at this meeting he
was told by Mr Buckeridge that he was unhappy with the
applicant’s performance in running the respondent’s
business. It was the applicant’s evidence that this was the
first indication he had from anyone about his work
performance. The applicant said that Mr Buckeridge then
proceeded to refer to a bundle of the applicant’s Diners
Club card statements and questioned him about expense
claims contained in them. The applicant answered the
questions put to him as best he could, but requested that
he be given the statements in order for him to go through
them in detail and respond to the issues raised. The
relevant period for the statements was between October
1997 and October 1999.
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34 Mr Teo also gave evidence about the meeting of 2
November. He said that the applicant was shown the
summary of expenses for the two years 1997 to 1999 and
was asked questions by way of examples, from the Diners
Club card statements. Mr Teo said that he showed the
applicant some of the statements but not all of them. He
referred to certain statements in particular a statement
dated 8 September 1998, in which it was shown the
applicant had visited a particular restaurant twice in one
week. It was Mr Teo’s evidence that Mr Buckeridge was
not pleased with this and said so. The applicant responded
to the effect that he had to entertain clients and staff
frequently. Additionally, a further Diners Club card
statement of 8 April 1998 was shown to the applicant,
which contained a number of entries with the letters “IP”
and the applicant was queried as to why the respondent
was paying for the applicant’s personal expenses. Mr Teo’s
evidence was that the applicant said that he thought this
would be acceptable. There was no mention during the
meeting that the applicant was authorised to incur private
expenses in this way. I pause to note however, that this
allegation was inconsistent with the evidence of the
applicant, Mr Edwards and Mr Newman, as to the system
of reimbursement for expenses, both business and private.
35 Mr Teo also referred to expense claims contained in a
Diners Club card statement dated 8 October 1997 for an
Ansett ticket to Albany and return. The applicant said he
would look into this matter but later admitted this was a
mistake and was a personal expense and not one to be
incurred by the respondent.
36 At the conclusion of this meeting, Mr Buckeridge agreed
to give the applicant all relevant documents and requested
that the applicant provide an explanation for each and
every expense item that the applicant had claimed over
the entire two-year period. He gave the applicant ten days
to respond and in the meantime, directed the applicant
not to incur any further expenses on behalf of the
respondent, without Mr Buckeridge’s personal consent.
Following, a memorandum was sent to the applicant from
Mr Buckeridge dated 10 November 1999, confirming the
outcome of the meeting. Whilst this memorandum
reflected a request for a response from the applicant by
12 November 1999, the respondent agreed to an extension
of this deadline to 24 November 1999, following a request
by the applicant.
37 On 24 November 1999, the applicant sent to Mr
Buckeridge a memorandum containing the information
requested concerning his expense claims. Of note, the
memorandum refers to there being an apparent intention
by the respondent to terminate the applicant’s
employment. Furthermore, reference was also made to
there being no indication, prior to 2 November 1999, that
the respondent had any concerns regarding the applicant’s
performance or conduct, other than Mr Buckeridge’s
comments at the meeting as to the applicant’s luncheon
habits. It was the applicant’s evidence that there was no
response from Mr Buckeridge in relation to this
memorandum.
38 The applicant testified that during the course of this
process, he reviewed all of his Diners Club card statements
over the relevant two-year period and noted “incorrectly
claimed” expenses amounting to approximately $182.00
out of a total amount of expenses claimed for the entire
period of some $42,000.00. The applicant’s evidence also
was that he found it extremely difficult to go back over
his expense claims for the two-year period to justify each
and every claim, given the lapse of time and the need to
locate records for each claim. I pause to note that Mr Teo
also conceded in cross-examination that such a process
would have been difficult for the applicant in the time
given to him for this task. The applicant’s evidence was
that when he did his reconciliation of his Diners Club
card statements for the two-year period, he noted a number
of errors and miscoding about which he gave evidence.
For example, the applicant said that when he was not
sure as to a particular item on his Diners Club statements,
he would note this with a question mark. He said that on
at least two occasions, Mr Edwards or some other officer
of the respondent had entered such items as business
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expenses. An example of this was for an item described
“QF Merchandising $49”. He said that after his
reconciliation following the meeting with Messrs
Buckeridge and Teo on 2 November, he realised that this
was for a computer carry bag he had purchased for use
on business travel.
A further example cited by the applicant was an item for
travel described as “Ansett $157”, being a credit or an
unused flight between Perth and Albany. The applicant
said that he did not note anything next to this on his Diners
Club statement, but noticed on the copy given to him by
Mr Edwards, that it had been coded against the respondent
as a business expense. There were a number of other items
of a similar kind, described by the applicant in his
evidence. In particular, the applicant referred to an item
described as “Duxton Hotel $162.80” referred to in his
summary of expenses as annexure A 99 to his witness
statement. The applicant’s evidence was that he detected
that this had been debited against the respondent in error
prior to the meeting on 2 November, and had notified Mr
Edwards of it. This expense would then need to be
reconciled with his overall expenses. There were one or
two others referred to by the applicant and dealt with in
the same way.
It is also important to note at this point, that in crossexamination, Mr Teo conceded that during the course of
the meeting on 2 November, he had no reason to doubt
that the expense claims that were discussed were genuine
business expenses.
On receipt of the applicant’s response of 24 November
1999, summarising his expense claims, Mr Teo went
through the various documents in support of the
applicant’s expense claims and noted a number of matters
that he raised with Mr Buckeridge. These claims included
the following—
(a) There was a handwritten note for car cleaning in
the sum of $13.00 dated 4 March 1998;
(b) There was a handwritten note for dinner dated
July 1998 in the sum of $138.00;
(c) There was a receipt from McDonald’s in Melville
dated 4 September 1998, apparently at 11.13 pm,
for $6.80;
(d) There was a business card for Max Dekroo of
BHP, with a handwritten note of “$30.00 wine”
and on the same page other handwritten notes;
(e) There was a Liquorland invoice dated 21 December 1998 issued at approximately 8:30 pm;
(f) There was a handwritten note for $50.00 in respect of “Wogina”;
(g) There were handwritten notes for “Drinks
$20.00” on a receipt for parking at Domestic Perth
Airport and a handwritten note for “$65.00 for
BHP” again at Perth Domestic Airport;
(h) In a summary of “Entertainment”, the applicant
claimed expenses on 18 November 1997 for “unreadable” in the sum of $61.20;
(i) There was a handwritten statement for $28.50 in
respect of various individuals dated 8 May 1998;
(j) There was a receipt for “P Lockyer” with no explanation, in the sum of $158.50. On the same
page, there was a receipt for Ruby Set Platonic
Goldmine in the sum of $72.80 for drinks, with a
handwritten note of “+41.00”;
(k) There was a parking fine from the City of Subiaco
in the sum of $70.00;
(l) There was a handwritten note for lunch on 4 December 1997 in the sum of $9.60;
(m) In the heading for “Meals”, there was a claim for
“unreadable” on 24 December 1997 in the sum
of $14.95 and an “unreadable” date for an “unreadable” item in the sum of $73.50.
Additionally, Mr Teo was also provided with other
documents in relation to expense claims made by the
applicant that caused Mr Teo some concern. These
included a receipt for “Get Smart Merchandising” in the
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amount of $85.00 issued on 6 March 1999, which the
applicant had described on his expense claims as
reimbursement for “meals”. There was a further receipt
for drinks at the “Baccarat Bar” at the Crown Casino on
7 March 1999 for the amount of $35.00 that the applicant
described as “entertainment”.
The Meeting of 2 December 1999
43 The applicant said that on 1 December he received a
telephone call from Mr Buckeridge’s secretary, to request
his attendance at a meeting the following day with Mr
Buckeridge. No indication was given to the applicant as
to the purpose of this meeting. There was considerable
common ground between the applicant, Mr Teo and Mr
Buckeridge as to the events as they unfolded at this
particular meeting.
44 The applicant said that Mr Buckeridge opened the meeting
and told him that he had been “double dipping” in relation
to some expense claims. Mr Buckeridge commented to
the applicant that as a result of the investigation into his
expense claims, he considered there were grounds for
instant dismissal and the applicant’s conduct was
unbecoming for a senior manager, and set a bad example
for the rest of the management. A number of specific items
were then discussed in the meeting.
45 The applicant said that Mr Buckeridge had raised with
him an item on his Diners Club card to claim a parking
ticket on 28 July 1998 for $12.00 when the applicant had
also submitted the ticket at a later date for separate
reimbursement. The applicant told Mr Buckeridge that
he did not realise that he had previously claimed this ticket
on his Diners Club account. A further item raised by Mr
Buckeridge was for “Get Smart Merchandising $85”
noted above. The applicant said that at the time of the
meeting on 2 December 1999, he did not recall what this
was for but would review his statements and work it out.
The applicant subsequently determined that this was for
the purchase of a shirt at the Melbourne Grand Prix for
one of the respondent’s managers as a reward for his
ongoing performance with the respondent. The applicant
said that this was consistent with prior practice where
employees had been given gifts for sustained
performance. Another matter raised by Mr Buckeridge
was a claim for $35.00 in relation to drinks at the
“Baccarat Bar” at the Crown Casino. The applicant
testified that at the meeting he could not recall this expense
claim and would need to go over his statements.
Subsequently, his evidence was that he entertained a
number of potential clients of the respondent on this
occasion.
46 The applicant said that Mr Buckeridge then told him that
he had been entertaining “friends” at the respondent’s
expense. This was a reference to competitors of the
respondent. The applicant took issue with this and told
Mr Buckeridge that those companies that he had
entertained were not only competitors but also were clients
in some respects. Mr Buckeridge then made reference to
the claim for a $70.00 parking fine incurred in Subiaco.
The relevant document was annexed to the applicant’s
statement at A 29. Mr Buckeridge told the applicant that
the respondent was paying for the applicant’s illegal
conduct in incurring the fine and suggested that if the
applicant was caught speeding then would the respondent
had to pay for this also? The applicant’s evidence was
that this was for client entertainment at the football. He
thought he could park at that location and was running
late. He considered it was a legitimate business expense
and could claim it accordingly. Mr Buckeridge then
queried why the applicant was purchasing lunches and
drinks on his trips out of Perth in response to which the
applicant replied that was established custom and practice
at the respondent and in industry generally.
47 It was also said by the applicant in evidence that Mr
Buckeridge accused the applicant of having used the
respondent as a “private bank” in getting the respondent
to pay his credit card accounts which included private
expenditure and furthermore, that the applicant was
indebted to the respondent in the sum of $24,822.00. No
particulars of how this was calculated were put to the
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applicant. The applicant disputed this and told Mr
Buckeridge that he considered that the respondent owed
him money because of the salary sacrifice arrangements.
Indeed, the evidence in this matter was that the applicant
only became aware of much of this aspect of the
respondent’s case following the completion of the
respondent’s evidence. The applicant then filed a
supplementary witness statement in answer to the
respondent’s allegations in this regard.
It was common ground that not all of the expense claims
canvassed in evidence in these proceedings, which were
voluminous number, were put to the applicant in the
meeting of 2 December for his comment and explanation.
Apart from those noted above, matters specifically raised
by Mr Buckeridge and Mr Teo in the meeting were as
follows—
(a) A car-cleaning invoice for $13. A hand written
note prepared by the applicant supported this.
This was queried by Mr Buckeridge as to whether
this could properly be claimed with the applicant
indicating he thought it could. There was no suggestion on the evidence that the vehicle was not
cleaned.
(b) Hand written receipts dated July 1998 in the
amount of $138.00 and other hand written receipts, including a note on a BHP business card.
Mr Buckeridge questioned as to how this could
be justified for an expense in particular, having
regard to the level of the applicant’s expense
claims on his Diners Club account.
(c) A Liqourland receipt for $13.00 was shown to
the applicant. Mr Buckeridge suggested to the
applicant that he had purchased this liquor and
consumed for his own purposes at the respondent’s expense.
(d) Handwritten expense claim notes for parking at
the domestic airport. The note in the applicant’s
handwriting reflected a claim “drinks”. The applicant said he purchased some drinks on the
plane and considered he could recover that as a
business expense.
(e) A reference to “unreadable” in the applicant’s expense claims for an amount of $61.20. Mr
Buckeridge suggested to the applicant that in his
own summary prepared by him for expenses he
had claimed an expense item that he admits he
now cannot read as to what this was for. The applicant responded to the effect that he considered
that at the time this was a legitimate business expense but when he came to reconcile these
expenses he could not read it.
As a result of summarising the issues, Mr Buckeridge
testified that he told the applicant that his answers to his
questions about the applicant’s expense claims were
unsatisfactory and considered that the applicant had
reached his trust given his senior position within the
company. As a result, Mr Buckeridge handed the applicant
a letter dated 2 December 1999 terminating his
employment with the respondent, effective immediately.
The letter contained an offer to pay the applicant one
month’s salary in lieu of notice however as I have already
noted, it was common ground that no such payment was
ever received by the applicant as at the time of these
proceedings.
In Mr Buckeridge’s evidence he said that he decided to
dismiss the applicant because he could no longer trust
him. He regarded the applicant’s answers to his questions
as unsatisfactory and in his testimony, described the
applicant’s demeanour and his answers as casual.
The applicant said that at no time prior to the meeting of
2 December at which meeting he was dismissed, was he
ever told that the respondent had any concerns as to the
documents that the applicant relied upon to support his
expense claims nor that there was any suggestion that the
applicant had made fraudulent claims against the
respondent. According to the applicant, the only issues
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raised prior to the meeting of 2 December were the level
of the applicant’s expenses and his conduct as a manager.
Importantly, Mr Teo also gave evidence in crossexamination that he had no reason to believe at the time
that the applicant was deliberately “rorting” the expense
claims system and as at the time of these proceedings,
still maintained that view. It is also not insignificant to
note at this point, that it was Mr Buckeridge’s evidence
in cross-examination, that the prime reason for the
applicant’s dismissal was his casual response to Mr
Buckeridge’s questions on his expense claims and that if
the applicant had apologised, he may not have been
dismissed.
52 Following the applicant’s dismissal on 2 December, Mr
Teo said that he maintained contact with the applicant in
relation to reconciling the various competing expense
claims and the respondent’s contentions that the applicant
remained indebted to it for the amount set out above. Mr
Teo said that as a result of further inquiries by the
respondent into the state of the applicant’s expense claims
and any debts owed by him to the respondent, the
respondent uncovered a number of further instances where
they considered that the applicant improperly claimed
expenses. These were matters that clearly formed no part
of the respondent’s consideration prior to the meeting of
2 December 1999, but in relation to which the respondent
said that it could rely as matters coming to light after the
applicant’s dismissal. I will be detail these matters when
considering the specific allegations made further below.
Summary of Expense Items in Issue Including Those
Discovered Post Dismissal
53 Given the manner in which both the applicant and the
respondent conducted their cases, it has been somewhat
difficult, from the overlapping nature of the documents
tendered in evidence, to single out all of the relevant
expense transactions upon which the respondent relied
in these proceedings, to justify its decision to dismiss the
applicant. However, notwithstanding this, a number of
specific expense items were the subject of both
documentary and oral evidence and were those most relied
upon by the parties in the conduct of their cases. The
following summary incorporates some of those matters
raised after the applicant’s dismissal, the subject of his
supplementary witness statement.
Duxton Hotel
54 As noted, in relation to this expense claim, the applicant
said this simply was an error, which error he brought to
the attention of Mr Edwards which would need to be
subsequently reconciled.
Get Smart Merchandising
55 This expense claim was incorrectly described as “meals”
but was in fact, according to the applicant, as noted above,
the purchase of a shirt for an employee of the respondent
as a gift. The applicant’s evidence was he simply did not
know what the claim as “meals” was at the time he was
questioned about it, but the expense was, in any event, a
legitimate business expense. This was despite having told
both Mr Buckeridge and Mr Edwards that this was a claim
for meals.
Ansett Albany Airfares
56 In relation to this expense item, the applicant said that he
wrongly claimed the flight from Albany to Perth as being
a business expense. This was an error and he did not know
why it had occurred but once discovered after the meeting
of 2 November 1999, noted this in his response to the
respondent of 24 November 1999. The applicant denied
there was any attempt to deliberately deceive the
respondent in relation to this matter. I note that this was
one of the expense items raised with him by Mr Teo in
the meeting of 2 November 1999. I note the applicant’s
evidence on this issue as not being inconsistent with that
of Mr Teo, contrary to the submissions of the respondent.
A careful examination of this evidence suggests that the
applicant said he did not know but would look at it. This
is not inconsistent with his evidence that it was
subsequently found to be an error.
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Car Cleaning Hand Written Note 4 March 1998
57 The applicant’s evidence was that he had his Toyota
Landcruiser, which was a part of his salary sacrifice,
detailed twice per year and it was washed about once
every two to three months. He did not charge the cleaning
of any other cars to the respondent. On the occasion of
this expense, he was not provided with a receipt. However,
in evidence the applicant conceded that from the
document it was not possible to determine which vehicle
had been cleaned. There was no reason to doubt,
according to Mr Teo’s evidence, that the vehicle was
actually cleaned.
Dinner July 1998 $138.00 Hand Written Note
58 Mr Teo’s evidence was that there was no doubt that this
dinner actually took place. The applicant’s evidence was
that he entertained clients and this dinner was paid for in
cash and no receipt was received. This was a legitimate
business expense on the applicant’s evidence.
McDonalds Melville $6.80
59 The applicant’s evidence was he simply had no
recollection of this matter.
Max DeKroo- BHP Drinks $30.00
60 The applicant testified that he purchased a bottle of wine
at the Western Mining Corporation Nifty Mine for the
manager and his wife. As the purchase was made at the
mine social club no receipt was issued and the applicant
wrote the amount on the reverse side of a BHP business
card. The applicant had been in Port Hedland prior to
visiting the Nifty Mine and had met Mr DeKroo. The
respondent did not challenge the fact of the expense as a
business expense. The issue being the method of
substantiation.
Liqourland Invoice 21 December 1998
61 The applicant’s evidence was both he and Mr Sweet had
visited Newman as the respondent had been awarded a
contract with BHP. When he returned to Perth he
purchased a bottle of Spumante to take to the office the
next day, for a celebratory drink with the staff.
Wogina $50.00 Hand Written Note
62 Mr Teo said that the respondent’s objection was that it
was a hand written note and therefore questionable
support for the claim. The applicant said that he was at
the Wogina mine site of Sons of Gwalia where the
respondent did crushing work. Whilst on the site, the
applicant gave the respondent’s site supervisor $50.00 to
buy the respondent’s employees on the site some beer
after work. The applicant conceded however in his
evidence that he had no way of knowing whether this
money was actually spent for this purpose.
Perth Domestic Airport Drinks
63 This matter related to a hand written note on a receipt for
parking at the Perth Domestic Airport and a similar note
for $65.00 for BHP at the same location. The applicant’s
evidence on this matter was that to the best of his
recollection this was for the purchase of drinks either prior
to departure or whilst on board a plane with staff or
customers, and which was not an unusual practice to be
recorded in this way.
“Unreadable” Expense Claim 18 November 1997
64 This item related to an entry in the applicant’s response
of 24 November 1999 in relation to “entertainment”. The
applicant’s evidence was that he had no recollection as to
what this claim was for. Without viewing the claim front
sheet that was originally submitted to the respondent, he
could not explain this item.
65 Mr Teo’s evidence was that he accepted that probably at
the time the expense item was incurred, the relevant
document was indeed readable but with the passage of
time had become illegible.
28 May 1998 $28.50
66 The applicant testified that this claim was for drinks
purchased when he was at the football with suppliers of
the respondent. His evidence was that it was simply
inconvenient to obtain a receipt for this expense whilst at
the football.
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P Lockyer $158.50 and Ruby Set
67 This item was, on the applicant’s recollection, for meals
with a Mr Lockyer of Resolute Mining and their respective
spouses. Resolute was a client of the respondent. The
further item for Ruby Set Plutonic, for drinks, was for
the purchase of drinks at a barbecue for the respondent’s
employees at the mine after work. Mr Teo gave evidence
that the applicant was not asked to explain this expense
and he accepted that the respondent has employees who
work at this location. The applicant said he did not get a
receipt for all of these purchases.
City of Subiaco Parking Fine $70.00
68 The applicant’s evidence was that he was entertaining
clients at the football and made a mistake as to where he
could park.
4 December 1997 Lunch Hand written Note
69 In the applicant’s evidence he said he attended a lunch
for a Mr Laurenson, a manager of the respondent. He
claimed for the lunch for both himself and the manager.
“Unreadable” for Meals 24 December 1997
70 As to these items, the applicant testified that when
preparing his reconciliation of expenses for Mr
Buckeridge, he found that a number of the older receipts
had become unreadable and he could no longer recall
from the receipt what the claim was for in each case.
This was his explanation for inserting “unreadable” in
his reconciliation provided to the respondent.
Personal Expenses
71 Mr Teo in his evidence referred to the respondent’s
amended notice of answer and counterproposal alleging
that the applicant was indebted to the respondent in the
sum of $12,032.56 before fringe benefits tax, in respect
of the applicant’s personal expenditure paid for by the
respondent. This claim, because of fringe benefits tax
treatment was disputed by the applicant and furthermore,
was challenged on the basis that there was no jurisdiction
in the Commission to set-off any indebtedness of the
applicant to the respondent in the event the applicant’s
claims were upheld by the Commission either wholly or
in part.
Cash Borrowings
72 Mr Teo also referred in his evidence to various amounts
of cash advanced to the applicant and as particularised in
the respondent’s amended notice of answer and
counterproposal. The applicant disputed this claim and
he said that all his petty cash advances and expenses were
reconciled periodically whilst the respondent employed
him.
Fuel Cards
73 There was some dispute about this on the evidence. Mr
Teo said that the applicant had two fuel cards issued to
him in respect of his company Toyota and also for a Ford
Falcon which card was issued to the applicant’s wife. The
applicant said he had three cards for each of his salary
sacrifice vehicles. In relation to these matters, Mr Teo
testified that the respondent’s inquiries revealed that there
were a number of purchases made from the “shop” of
fuel suppliers, and not only purchases of fuel for the
vehicles. The applicant made no claim for these amounts
to his salary sacrifice. In response, the applicant conceded
that his wife probably incurred these expenditures and
when he did become aware of this he stopped the practice
and offered to Mr Edwards to pay the relevant amounts
on 3 December 1999. Furthermore, in relation to fuel
card entries for March 1999 and April 1999, there were
purchases of fuel for some $127.00 whilst both the
applicant and his wife were overseas. In relation to this
issue, the applicant testified that there was an
“arrangement” that the vehicles as a part of his salary
sacrifice package could be used by other family members.
However, the applicant could give no further evidence
about this matter. There was nothing to suggest that this
“arrangement” was with someone of authority working
within the respondent.
74 Furthermore, the applicant admitted that purchases of fuel
on 24 and 25 December 1998 were for his personal vehicle
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and should have been allocated to his salary sacrifice. In
relation to other dates in December 1997, and January
and November 1999 where leaded fuel was purchased,
the applicant did not have records to support these matters
and suggested in evidence that he used his own private
vehicles that used leaded fuel on numerous occasions for
work purposes and on one of these occasions fuel was
purchased for one of his private vehicles. There was no
other evidence to support this. However, the evidence of
Mr Teo to the effect that some of these fuel purchases
were for a boat were without foundation on the evidence.
Albany Holiday Home Telephone Account
75 Mr Teo’s evidence on these issues was that it was
customary for general managers in the BGC Group to be
reimbursed for telephone calls from home, including
private calls, provided that they were not for STD or
international calls. I note however, that in relation to STD
calls, this evidence was at odds with the evidence of the
applicant and also the evidence of Mr Edwards, who
referred to the reimbursement by the respondent of STD
calls.
76 In relation to the applicant’s holiday house in Albany, Mr
Teo said that he was not aware of any agreement by the
respondent to reimburse the applicant for telephone calls
on this account. Mr Sweet testified however that he had
approved the applicant charging business calls from this
account. The applicant’s evidence in relation to this issue
was that whilst he was on holiday he often engaged in
company business. He said that on average he charged
approximately 50% of his telephone rental and calls for
the Albany house to the respondent as work related
expenses. He testified that he considered that this was a
fair estimate of the number of calls made in relation to
business matters.
77 The respondent challenged this. Mr Teo said that some
analysis was performed on the applicant’s telephone
account at Albany that suggested that a very large number
of the calls made from that telephone were of a nonbusiness nature. Ms Earnshaw, a secretary at the
respondent, gave evidence that on Mr Teo’s instructions,
she made a number of telephone calls from a sample of
the applicant’s telephone accounts for his Albany home,
which in her evidence, suggested that very few were made
for a business purpose.
Kalamunda Home Telephone Account
78 The respondent’s complaint as outlined by Mr Teo in his
evidence, was the excessive level of the telephone
accounts paid by the respondent. The applicant’s
telephone accounts were very substantially in excess of
other general managers of the respondent. In response,
the applicant testified that the arrangement simply was
that the respondent would pay the applicant’s telephone
accounts except for ISD calls and this had been the
practice for previous years without any query whatsoever
by the respondent.
“Double Dip” Phone Bill
79 This item reflected a telephone account for March 1999.
The account was for the amount of $618.75. Mr Teo’s
evidence was that the applicant had claimed twice for
this telephone account, albeit the amounts on both
occasions were slightly different. In reply, the applicant’s
evidence was that this was simply a mistake and he had
no intention of deliberately doing so and in any event,
Mr Edwards would have ordinarily detected this and the
matter would have been resolved.
Unidentified Meals Etc
80 In Mr Teo’s evidence reference was made to a number of
handwritten receipts for meals etc in or about November
1997 in Kalgoorlie. The respondent complained that these
were not verifiable. As to these particular items, the
applicant’s evidence was that in Kalgoorlie between 11
and 14 November 1997 on business for the respondent
and that these claims related to that trip.
Perth Domestic Airport
81 This item refers to a parking fee at Perth domestic airport
on 4 October 1998. However, when Mr Teo examined
the relevant receipt it was actually for the Perth
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International Airport on a Sunday. The applicant’s
evidence was that he accepted this to be the case and it
was simply a mistake. His practice was to place all of his
parking receipts into his desk draw or in his vehicle and
bundle them together in making claims. He said that he
simply was not careful enough claiming for them and
made an error.
Betty’s Liqour Store
82 Mr Teo said that this claim was for some $55.00 in April
1998 without a proper receipt. The applicant testified that
this was for a legitimate business expense as he recalled
purchasing two cartons of beer for New Hampton Gold
clients at the Golden Ridge mine site. Whilst his
recollection was vague, he suggested that he must have
paid cash at the time and noted it accordingly at a later
point.
Midland Disposal Store
83 As to these items, Mr Teo’s evidence was that in the
applicant’s justification of 24 November 1999, this is
described as “meals”, yet investigation by the respondent
revealed this was for a purchase for $49.90 from a
camping store in Midland. There was also a further claim
for $14.95 described as “meals” on 24 December 1998,
but receipts, although unreadable bore the same ACN as
the Midland Disposal Store. The applicant admitted that
they were in error and that the amount of $14.95 was
claimed, not knowing what it was for, and by inference,
whether it was for business or a personal expense.
Car Maintenance
84 Mr Teo said in evidence that in his reconciliation of his
expenses of 24 November, the applicant claimed the cost
of replacing taillights on 13 November 1997 in the amount
of $247.48. This was described in supporting documents
as being in connection with “LV 8ZT 526”, the applicant’s
Toyota. Subsequent inquiries by the respondent revealed
that this was actually for the Ford Feroza, one of the
applicant’s salary sacrifice vehicles.
85 While the applicant conceded in evidence that this was
incorrect, he challenged the respondent’s assertion that
this was done in some attempt to mislead the respondent.
His evidence was that on the note on the envelope
containing the various claims, he wrote “LV” only next
to this particular item and simply forgot to insert the
registration number of the Feroza. Irrespective of this,
the applicant said that this expense would have been
allowable under his salary sacrifice arrangement. He could
not explain this in evidence other than it was a mistake.
Findings and Conclusions
86 The nature of this case has been such that it has been
necessary to outline in some detail the specific allegations
put against the applicant as to the conduct by him of his
expense claims whilst employed by the respondent. I have
not dealt with each and every aspect of the evidence, only
that most relevant in my opinion to the central matters
arising in this claim. This is not a case where there has
been a great deal of conflicting evidence. The issue is
more the characterisation of the applicant’s conduct in
light of the events as they unfolded. On the whole, I have
no reason to doubt the general veracity of the evidence
of those witnesses called in support of the parties’
respective cases. As I have noted, on matters such as the
relevant meetings, there was considerable common
ground.
87 I find that the applicant, as one of the most senior
managers of the respondent, had the authority to incur
and authorise his own business expenditure, and in the
absence of specific guidelines in this regard, such
expenditure was a matter of judgement and a discretionary
decision. I am also satisfied on the evidence, that it was
an important aspect of the applicant’s position with the
respondent that he engage in a considerable amount of
client entertainment. This was encouraged by his then
immediate superior Mr Sweet, and done with his
knowledge. The applicant, because of his responsibilities,
was also required to travel very frequently and in the
course of so doing, incurred expenses in relation to both
clients and staff of the respondent. There is nothing
inherently unusual in this in my opinion.
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88 As to the arrangements in place at the respondent in
relation to expenses and salary sacrifice, I accept the
evidence of the applicant, supported by Messrs Edwards
and Newman. This involved the applicant having the
respondent pay his credit card account, which he used
for both business and personal purchases. I am not
persuaded that the applicant did anything other than what
was a practice at the respondent in this regard. This system
appeared to operate in conjunction with the salary sacrifice
arrangements in place for senior managers such as the
applicant.
89 I find also that the practice was in relation to the applicant,
that there would be reconciliations, albeit somewhat
irregular, of the applicant’s credit card expenditure, to
determine the extent to which either the applicant or the
respondent were indebted to one another. Similarly, the
salary sacrifice scheme in place was also reconciled
infrequently. I accept that the applicant may well not have
known to what extent, if at all, he was indebted to the
respondent at any given point in time, without specifically
requesting such information. The irregularity of these
events had no doubt made the applicant’s task of
reconciliation and keeping track of expenses more
difficult. However, I am of the view that it was the
applicant’s responsibility to be diligent in this regard.
90 I therefore do not accept that it was valid for Mr
Buckeridge and Mr Teo to challenge the method by which
the applicant managed the process of expense
reimbursement in relation to his Diner’s Club credit card.
91 I find that in or about October 1999, for unspecified
reasons, the respondent came to inquire as to expense
claims made by the applicant over the two-year period
1997-1999. Of a total of some $57,000.00 in expense
claims over this period, a number were called into question
by the respondent with only some of those being actually
put to the applicant directly. Of these, some were incorrect
and described as errors by the applicant and I accept his
evidence in this regard. It is important to note that at no
point in the evidence did it appear that the respondent
suggested that the disputed claims made were not for
business purposes. Nor was this established on the
evidence. Also of some importance, was the evidence of
Mr Teo that he did not consider at the time or
subsequently, that the applicant had in any way defrauded
the respondent.
92 The applicant was required to retrospectively justify his
expenditure over the period 1997-1999 within a period
of some three weeks. The evidence was that this would
have been difficult and I find this to be so. It was clear
that the applicant had difficulty making sense of some
documents used in support of his various claims with the
passage of time. He also could not remember the details
of some claims and with the failings of human memory,
this is not surprising given the lapse of time involved and
the volume of material to be considered.
93 As to the documentary support for some claims, I accept
that on occasions receipts for business expenditure may
not be convenient to obtain. There was evidence that the
use of handwritten notes was not the sole province of
the applicant. On occasions other staff had used the same
method. However, the ability to verify such expenditure
is obviously difficult in the event of an audit process
occurring. Whilst this practice must be regarded as
questionable, the evidence was that this was not a regular
occurrence over the whole period of the review
conducted. It was submitted that it was not until the
meeting at which the applicant’s employment was
terminated, did the applicant have any notice that the
method of verifying expenses was in issue, until that
time, the issue seemed to be the quantum of the
applicant’s expenditure and its justification. However,
it was clear on the evidence, in particular the
memorandum of 10 November 1999, as A 43 to the
applicant’s witness statement, that the applicant was
required to not only particularise the expenses but also
to provide supporting documentation or receipts.
94 I also find that the applicant’s work performance as such,
was not an issue relied on by the respondent.
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95 Given the events prior to the dismissal and the way in
which the respondent’s case unfolded, I find also that the
applicant did not have a full appreciation of the claims
and conduct he was to answer until the proceedings in
this matter were part heard. I also find that the system for
expenses claims at the respondent was based on
judgement and the exercise of discretion as to whether
an expense should be claimed against the respondent.
There were no fixed rules in this regard. Accordingly, a
high degree of trust was part of the arrangement. This
was particularly so in the case of the applicant as a very
senior manager, who had sole accountability for matters
such as these within his own operation.
96 As to the prior years in the applicant’s employment with
the respondent, I find that at no time prior to in or about
October 1999 was there any concern raised with the
applicant as to the conduct of his expense account. Perhaps
however this is not surprising, given that it was the
applicant who was ultimately responsible within his
operation for these matters and his own expenses were
not the subject of any further review. Furthermore, I am
satisfied on the evidence, that the external auditors of the
respondent would not have ordinarily detected problems
with the applicant’s expense claims. It is the case however,
and I find, that the applicant did incur very large sums of
money on business expenses. It is relevant to observe
however, that what may seem excessive to one person in
an organisation, may not be so for another, relative to
that person’s responsibilities and degree of interaction
with clients etc.
97 I accept that the applicant did not deliberately set out to
deceive the respondent. I find however, that he did have a
cavalier attitude to expenses claims. An example was the
Midland Disposal Store claim. The applicant conceded
in evidence that he did not know what this was for but
made a claim anyway. That in my opinion was quite
improper. There was also evidence that the applicant
sought to recover from the respondent monies to pay for
parking fines incurred as a result of his own wrong doing.
In my opinion, it matters not that the applicant was
entertaining clients on these particular occasions. This
was also completely inappropriate conduct for any
employee, particularly one in the applicant’s position. The
respondent quite rightly took issue with these matters in
my view. I also accept Mr Buckeridge’s evidence that the
applicant was casual in his responses in the meeting of 2
December 1999. This was also reflected in the manner in
which the applicant gave some of his evidence, with some
of his answers bordering on flippant in my view.
98 There are other examples that I have set out in some detail
above that demonstrate laxity and poor judgement by the
applicant. Whilst the applicant’s counsel submitted, as
did the applicant in his evidence, that some of these
expense items were able to be set-off under the applicant’s
salary sacrifice arrangement in any event, this misses the
point. Were it not for the review undertaken by the
respondent, many of these matters would probably not
have been discovered. In particular I note that on the
applicant’s summary of expenses submitted to the
respondent, he particularised an item for parking at the
Perth International Airport that clearly was not a business
expense. Other examples included the very liberal use of
fuel cards by the applicant to include family members
and for vehicles not part of his remuneration package. As
to the telephone accounts, in the case of the Albany
holiday home account this did involve a considerable
number of private calls from the sample dealt with in
evidence. This certainly suggests usage in excess of the
50% allocation for business. I also note the evidence of
Mr Sweet, the applicant’ former superior officer at the
respondent, that he agreed that conduct of the type referred
to above was not appropriate for a senior manager. Whilst
some of these claims may seem minor in isolation, taken
together they demonstrate a lack of diligence as to an
important matter of internal corporate governance.
99 Much was made by counsel for the applicant as to the
lack of procedural fairness afforded to the applicant, prior
to his dismissal. Whilst I am of the view that the
respondent could have handled the matter better, clearly,
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on the applicant’s own evidence, he knew that the matters
raised by the respondent were serious and that loss of
employment was a possible outcome. I observed him
closely in the witness box when in cross-examination he
admitted this. There is no doubt in my mind that the
applicant was well aware he was in serious trouble. This
was also self evidently the case from the terms of his
memorandum to Mr Buckeridge of 24 November 1999,
as annexure A 55 to the applicant’s initial witness
statement. This was as a result of the first meeting on 2
November 1999. In the context of the seniority of the
position held by the applicant, he was aware of possible
dismissal and therefore I reject the applicant’s submissions
in this regard.
100 There was reliance placed by the respondent, as I have
noted above, on matters uncovered by the respondent from
further inquiries after the applicant was dismissed.
Counsel for the applicant submitted that this course was
not open to the respondent, as the matters raised could
have been discovered by reasonable inquiry prior to
dismissal. Counsel for the respondent submitted that they
could rely on these matters, as it had no knowledge of
the applicant’s conduct in respect of these matters until
after he left the respondent.
101 I recently considered the use that may be made of “after
acquired knowledge” in dismissal cases in Hoogland v
NL Tucker & Associates (1999) 79 WAIG 3084. In that
case, after considering the relevant authorities I concluded
as follows—
“In my opinion with respect, the approach of von
Doussa J in Lane is persuasive and is to be preferred. I also adopt the view of Hill J in Wheeler set
out above. From the authorities to which I have referred, I consider the following propositions can be
distilled as to this issue, which I apply in dealing
with this case—
1. There is no prohibition on an employer seeking to rely on after acquired knowledge to
support its decision to dismiss an employee.
2. The extent to which an employer may rely on
after acquired knowledge to support such a
decision will be a question of fact in each case.
3. The matters relied upon by the employer must
relate to facts in existence at the time the decision to dismiss was made.
4. Circumstances supporting such reliance will
be cases where the employee has, by reason
of his or her conduct, contributed to a state of
affairs such that the employer could not have,
by reasonable endeavour, discovered the matters in issue and sought to be relied on by the
employer to, ex post facto, justify the dismissal.
5. Circumstances negativing such reliance will
be cases in which the employer could have
reasonably discovered the matters relied on
but did not take any steps to do so.
6. There must be some nexus between the conduct complained of and discovered after the
event and the actual reason for which the employer dismissed the employee.
7. That a dismissal, demonstrably harsh oppressive and unfair when it was effected, cannot
be subsequently rendered fair by a process of
ex post facto rationalisation.
In other words, I do not consider that there is able
to be carte blanche reliance placed by an employer
on conduct subsequently discovered by the employer,
totally unrelated to the issue giving rise to the dismissal or not able to be discovered based upon
reasonable enquiry prior to the dismissal.”
102 Reliance on after acquired knowledge in dismissal matters
was also very recently considered by the High Court in
Concut Pty Ltd v Worrell (2000) HCA 64, where it was
said by Gleeson CJ, Gaudron and Gummow JJ at paras
27-29 as follows—
“The trial judge had held that Mr Wells’ activities in
relation to the building operations at Beaudesert had
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amounted to significant misconduct which was sufficient to terminate his employment. His Honour also
held, with reference to Shepherd v Felt and Textiles
of Australia Ltd[26] that it did not matter that at the
time of the dismissal Concut had not been aware of
that misconduct. That misconduct nevertheless was
available to Concut to resist the action for damages
for wrongful dismissal instituted by Mr Wells.
The majority in the Court of Appeal did not controvert those grounds upon which the case had been
decided at trial. Plainly, the trial judge was correct
in deciding the case in this way. However, the Court
of Appeal directed its attention to the submissions
for the appellant, which sought to outflank the decision of the trial judge by maintaining that Concut
had not been entitled to terminate the employment
of Mr Wells because breach of the earlier oral contract did not entitle Concut to terminate without
compensation what was said to be the later fixed
term contract.
In this Court, no attempt was made, and none would
have succeeded, to deny the proposition of law expressed in Shepherd. The proposition that the
dismissal of an employee may be justified upon
grounds on which the employer did not act and of
which the employer was unaware when the employee
was discharged is but an application of what, in
Shepherd, Dixon J identified as a rule of general
application with respect to the discharge of contract
by breach[27].”
Furthermore, Kirby J said at para 51—
“The particular misconduct of the employee, upon
which the employer relied in this case, was not known
to the employer at the time of the employee’s dismissal. It was discovered later and relied on at the
trial. However, as a matter of law, it was certainly
open to the employer to rely on it. The question was
not whether the employer was aware of grounds to
justify the course which the employer adopted. It was
whether such grounds and justification existed[68].”
In the context of this case, I consider that it was open
for the respondent to have regard to the matters that
it did in these proceedings. The issues raised in the
evidence were clearly central to the allegations against
the applicant, not peripheral. Additionally, I consider
that the respondent did undertake reasonable inquiries
as to the applicant’s conduct, but some of these matters
were not uncovered as a result, until some time after
the applicant’s dismissal.
Principles relevant to applications such as these are well
established in this jurisdiction. As a general proposition,
the well established test as to whether a dismissal is harsh,
oppressive, or unfair, is whether the right of the employer
to dismiss an employee has been exercised so harshly or
oppressively such as to constitute an abuse of that right:
Miles v The Federated Miscellaneous Workers Union of
Australia, Industrial Union of Workers, Western
Australian Branch (1985) 65 WAIG 385. Additionally,
in assessing a claim such as the present matter, it is not
the province of the Commission to assume the role of the
manager, but to consider the dismissal objectively and in
accordance with the obligations imposed on the
Commission pursuant to ss 26(1)(a) and 26(1)(c) of the
Act: (see also North West County Counsel v Dunn (1971)
126 CLR 247 at 262). In objectively assessing the
circumstances of the case, the practical realities of the
workplace need to be considered and a common sense
approach to the application of the statutory provisions
should be adopted: Gibson v Bosmac (1995) 60 IR 1.
Furthermore, in the case of a dismissal which is summary
in nature, the respondent employer bears the evidential
burden in establishing the grounds for the dismissal:
Newmont Australia v AWU (1988) 68 WAIG 677 at 679.
The classic statement as to the law in relation to
summary dismissal for misconduct is found in the
decision of the House of Lords in Laws v London
Chronicle (Indicator Newspapers) Ltd [1959] 1 WLR
698. In this case Lord Evershed outlined the kind of
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misconduct that would warrant dismissal. His
Lordship stated, at 701, that—
“[an] act of disobedience or misconduct can justify
dismissal only if it is of a nature which goes to show
(in effect) that the servant is repudiating the contract, or one of its essential conditions; and for that
reason therefore ... the disobedience must at least
have the quality that it is `wilful´: it does (in other
words) connote a deliberate flouting of the essential
contractual conditions.’’
108 The question in this case is therefore, whether the conduct
of the applicant constituted such a deliberate flouting of
his contract of employment with the respondent to warrant
the respondent summarily dismissing him. Put another
way, did the “punishment fit the crime” in all the
circumstances of this case?
109 Having very carefully considered all of the evidence in
this matter, I do not consider that the applicant was guilty
of conduct warranting summary dismissal in all of the
circumstances of the case. I am not persuaded that it has
been established by the respondent on the evidence that
the applicant engaged in a wilful course of conduct in
relation to his expenses to justify the respondent in
applying the employer’s ultimate sanction of summary
dismissal.
110 Thus the applicant’s dismissal was wrongful or unlawful
at common law.
111 The issue before me is the context of this aspect of the
applicant’s claim is not the lawfulness of the respondent’s
conduct, but rather, whether, as noted above, it abused its
right to dismiss. It is not necessarily the case that an
unlawful dismissal, in the sense of one effected in
contravention of the contract of employment, will ipso
facto, always be unfair. All of the circumstances need to
be considered, including the unlawful conduct of the
employer: Newmont Australia Ltd v The Australian
Workers’ Union, Western Australian Branch, Industrial
Union of Workers (1988) 68 WAIG 679; Transport
Workers’ Union of Australia, Western Australian Branch
v Eastern Goldfields Transport Board (1989) 69 WAIG
1895. What needs to be considered is the actual act of
dismissal, albeit wrongful at law, not whether it would
have been unfair or not, had the contract been terminated
lawfully.
112 In all the circumstances of this case I am not persuaded
that this is a situation in which the dismissal, although
effected unlawfully, was also unfair. As I have found, in
my view the conduct of the applicant fell far short of that
expected of a senior executive, entrusted with the authority
to approve all of his own expenses without further
consideration by the respondent. He was careless in the
extreme in the conduct of his affairs as to expense claims.
The applicant clearly knew, as I have found, that he was
in jeopardy of losing his employment if he was not able
to explain his expense claims. The applicant cannot
complain in my view in the context of this case, that he
had no notice in prior years of any problems. The applicant
was the final port of call as to what was acceptable conduct
in relation to expense claims and this is a very important
factor in my view. If the applicant was in a more junior
position, subject to scrutiny and review by others, then
this may have been a relevant consideration. As I have
already said, the applicant was on notice, from the meeting
of 2 November 1999, that there were serious issues arising
as to his expenses management and he was acutely aware
of this. He had a full month, as it turned out, to prepare
himself for the final meeting that took place. I am not
therefore on balance, of the view that the respondent
abused its right to dismiss the applicant.
Relief
113 In closing submissions, counsel for the applicant
submitted that having regard to the applicant’s senior
position with the respondent and his length of service,
on the authority of Quinn v Jack Chia (Australia) Ltd
(1992) 43 IR 91, the applicant should be entitled to twelve
months salary in lieu of notice, in the sum of $172,500.00.
Counsel for the respondent conceded, and in my view
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properly so, that if the Commission determined that the
applicant was entitled to reasonable notice, then the one
month offered by the respondent was inadequate.
114 The issue of what is reasonable notice depends on the
facts of each case. At best, the cases suggest a range of
indicia as to reasonable notice including the level of the
appointment; the salary attached; the employee’s age; the
employee’s qualifications and experience; his or her job
mobility; prospective rights and other matters. (See
generally Macken, McCarry and Sappideen The Law of
Employment 4th Ed at 166-167). Consideration should
also be given as far as possible to what the parties may
have considered reasonable had they turned their minds
to the matter: Edward Keller (Australia) Pty Ltd v
Hennelly (1990) 35 IR 464.
115 Having regard to the circumstances of the applicant in
the context of these principles, I consider that six months’
notice would be a reasonable period of notice to imply in
this case. I therefore determine that in relation to the
contractual benefits claim, as a benefit under his contract
of employment with the respondent, the applicant has
been denied six months salary in lieu of notice.
Mitigation
116 The respondent made further submissions as to whether
the applicant had adequately mitigated his loss as a
consequence of the dismissal. There was clearly a duty
on the applicant to mitigate his loss. The onus fell on the
respondent to establish he had not done so: Growers’
Market Butchers v Backman (1999) 79 WAIG 1313. The
evidence was and I find, that the applicant had not, as at
the time of the proceedings, earned any income save for
some $12,000.00 commencing in July 2000 and the
potential for a further approximate sum of $18,000.00,
depending on the possible success of a new business
venture the applicant was engaged in with, as it turned
out, Mr Sweet. As to this business, there was evidence
that the applicant had become involved in the industry of
contracting, mainly for the mining sector. Details of
pending contracts were given in “in camera” session, due
to the commercial confidentiality of the arrangements.
The applicant’s evidence was that he had initially sought
other employment, but given his age and the senior level
of his prior position, he was intent on making the new
venture a success.
117 He also suffered a personal injury in the week prior to
Christmas 1999. This incapacitated him for some six
weeks and it was in this time that he decided to pursue
his own business.
118 The evidence was that the applicant had expended
considerable time and effort in establishing the new
venture, between early in 2000 and July 2000. There had
seen some limited success in obtaining contracts and other
expressions of interest were pending. There was no
certainty of substantial contracting income for the
business as at the conclusion of these proceedings.
119 Given the applicant’s age, seniority of former position
and the suggested prospects of him obtaining a similar
position from recruitment consultants he dealt with, I am
not persuaded the applicant has failed to mitigate his loss.
Indeed, in the applicant’s position, the establishment of a
new business venture was probably a sound course to
adopt. Nor am I persuaded that the pursuit of the new
business venture should lead to some discount in the
award to be made to the applicant, as was the case in
Harris Scarfe Limited v Logue (1996) 67 IR 373. The
circumstances in that case are distinguishable from the
present.
Annual Leave Claim
120 The applicant claimed 21.5 days annual leave in the sum
of $14,264.42. On the evidence there was some 232 hours
owing to the applicant according to Mr Edwards, as at
December 1999, not including the applicant’s trip to
America. Accepting the applicant’s evidence that he took
two weeks holiday on this trip would leave some 112
hours, leading to an entitlement of $6,773.76. I therefore
accept the applicant’s submissions in this regard.
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Set-off and Counterclaim
121 As to the claim by the respondent to set-off any award in
favour of the applicant by the sum alleged to be owed to
the respondent, I am not persuaded this can succeed.
122 Despite the applicant conceding in his evidence that
expenditure particularised by the respondent in its
amended notice of answer and counter proposal was
incurred by it on his behalf, there was a gap on the
evidence as to how many of these expenses were to be
treated for fringe benefits tax purposes, which treatment
may well substantially affect the final amount owing. In
saying this, I am not critical of either party. That is simply
the fact of the matter. Therefore, even if I considered there
was jurisdiction in the Commission to determine this
element of the matter, which for the reasons to follow I
do not, I am not persuaded on the evidence that it would
be open for me to make a positive finding as to quantum.
123 Furthermore, and more fundamentally against the
respondent on this point, is the decision of the
Commission in Conti-Sheffield Real Estate v Brailey
(1992) 72 WAIG 1765, to the effect that a debt due to an
employer by an employee cannot be the subject of a setoff or counterclaim in an action for contractual benefits.
(See also Chernoff v Strata Page and Associates Pty Ltd
(1990) 70 WAIG 4 at 8). Nor am I persuaded, without
finally deciding the matter on this occasion, that the
Minimum Conditions of Employment Act 1993 would
allow such a course.
124 I therefore, for these reasons, reject this submission by
the respondent.
Terms of Order
125 As noted there was an issue raised in the proceedings as
to the application of fringe benefits tax to aspects of the
applicant’s salary package, in the event an order issued
in his favour. In view of this, I consider the best course to
adopt is to direct the parties to confer within 14 days as
to an appropriate order to give effect to these reasons,
which I do. In the event that the parties are unable to
agree on the terms of an appropriate order, the matter
will be re-listed and the Commission will determine the
matter accordingly.

2001 WAIRC 02191
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
IAN PHIPPARD, APPLICANT
v.
BGC (AUSTRALIA) PTY LTD,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
WEDNESDAY, 28 FEBRUARY 2001
FILE NO/S
APPLICATION 1958 OF 1999
CITATION NO. 2001 WAIRC 02191
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application upheld in part. Order issued.
Ms W Buckley of counsel
Mr M Hotchkin of counsel

_______________________________________________________________________________
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Supplementary Reasons for Decision.
The Commission published its reasons for decision in
respect of this application on 24 January 2001. The parties
were directed to confer as to the terms of an order to give
effect to the Commission’s reasons. Subsequently, it has
been drawn to the attention of the Commission that there
was an arithmetic error in relation to the applicant’s annual
leave claim, as dealt with by the Commission at para 120
of its reasons for decision. It is agreed between the parties
that based upon the Commission’s conclusions at para
120, the calculation should be an entitlement to 120 hours
of accrued annual leave and not 112. Accordingly, the
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contractual entitlement should therefore be 120 hours of
accrued annual leave and this is reflected in the order of
the Commission to issue.

2001 WAIRC 02184
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
IAN PHIPPARD, APPLICANT
v.
BGC (AUSTRALIA) PTY LTD,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
WEDNESDAY, 28 FEBRUARY 2001
FILE NO/S
APPLICATION 1958 OF 1999
CITATION NO. 2001 WAIRC 02184
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application upheld in part. Order issued.
Ms W Buckley of counsel
Mr M Hotchkin of counsel

_______________________________________________________________________________

Order.
HAVING heard Ms W Buckley of counsel on behalf of the
applicant and Mr M Hotchkin of counsel on behalf of the
respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979 (“the Act”),
hereby orders—
1 THAT the applicant’s claim for compensation pursuant to s 23A of the Act be and is hereby dismissed.
2 THAT the respondent pay to the applicant within
seven days of the date hereof contractual benefits in
the sum of $93,507.60 less any amount payable to
the Commissioner of Taxation pursuant to the Income Tax Assessment Act 1936 and actually paid
comprised of the following amounts—
(a) $86,250.00 being six months payment in lieu
of notice at the applicant’s annual salary package of $172,500.00; and
(b) $7,257.60 in respect of accrued annual leave.
3 THAT the respondent’s set off and counter-proposal
be and is hereby dismissed.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.

2001 WAIRC 02014
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
NICHOLAS DAVID PRITCHARD,
APPLICANT
v.
WA SPRAY ON PAVING PTY LTD,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
MONDAY, 12 FEBRUARY 2001
FILE NO/S
APPLICATION 1655 OF 2000
CITATION NO. 2001 WAIRC 02014
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application for contractual benefits
allowed
In person
Ms V. Dobson

_______________________________________________________________________________
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Reasons for Decision.
This is an application made pursuant to section
29(1)(b)(ii) of the Industrial Relations Act by which the
applicant claims that he has been denied a benefit in
accordance with his contract of employment, of $496,
being unpaid commissions from the sale of spray-on
paving to a client in Ballajura on the 25th of August 2000.
2 The applicant has given evidence that he commenced with
the respondent on the 20th of August 2000 as a sales
representative. He was to sell the company’s concrete
resurfacing products and he would receive sales leads
from the respondent and then follow up those leads for
the purpose of making a sale.
3 The applicant has given evidence that he and another sales
representative, Paul Smith, were involved in training
provided by the respondent, which ended on the 23rd of
August 2000. The applicant’s conditions of employment
as they relate to the application are that he was engaged
on a commission only basis. He was to be paid 15 per
cent of a contract price for any sales made by him and he
was to be paid on full payment from the client. This
evidence differs slightly from the evidence of Vicki Anne
Dobson, the administration manager for the respondent,
who says that payment was made regularly for sales made
during the previous period.
4 The essence of the dispute between the parties is the sale
to clients at 9 Newhaven Heights in Ballajura. The
evidence indicates that Paul Smith, the other sales
representative, was given a lead sheet for that particular
lead. However, the applicant says that he spoke with the
Sales Manager, Jason Puddicombe, and that the sales
manager agreed with him that if the applicant went with
Paul Smith, he would receive 50 per cent of the
commission if they were successful. On the basis of this
agreement, the applicant was also provided with a lead
sheet for the job and although the salesman listed on that
lead sheet is “Paul”, who I take to be Paul Smith, the
applicant says that he too was involved in that sale.
5 The applicant and Paul Smith arrived at the prospective
clients’ home, each in their own vehicle, and proceeded
to go through their normal sales routine, including talking
to the prospective clients about the company and the
product, measuring up, playing a video of the product,
and generally undertaking the normal sales process.
6 The applicant has given evidence that during the course
of this meeting with the clients, he took a telephone call
from his wife and, for the purpose of taking that telephone
call, moved away from the property but returned once
the call was finished. He also says that during the course
of the sales meeting, very close to the end, he left the
room for a toilet break. From the detailed evidence of the
applicant, he participated in the sales process throughout
the meeting with the clients, other than when he absented
himself on the two occasions to which I have referred.
7 The sale proceeded and the customers paid their deposit.
It would appear also that they completed the contract with
the respondent and this is evidenced by the commission
for the job being paid to Paul Smith who had claimed a
total commission of $991.93 and the commission claim
form indicates that the sales manager approved of that
payment.
8 It appears that Paul Smith was not made aware of the 5050 split of the commission arranged between the applicant
and Jason Puddicombe. According to the applicant and
in accordance with the exhibits before the Commission,
Paul Smith wrote out the official work order, prepared
the drawing of the site and, in addition to that, he was the
sales person who completed the commission claim form,
claiming payment for the job.
9 The applicant did not submit a commission claim form
and says that his training was very intense and that
although the issue of making claims for payment may
have been raised, he was not familiar with it and was not
provided with any claim forms.
10 The evidence of Vicki Anne Dobson indicates that when
the applicant rang her and asked for his commission on
that particular sale, she looked into what he had told her
1
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about being entitled to 50 per cent of that commission
and she believed at that point that this was an arrangement
between the applicant and Smith. However, he clarified
for her that it was an arrangement agreed with Jason
Puddicombe. Miss Dobson has given evidence that she
asked the sales manager, Mr Puddicombe, about this and
he said that if there was any verbal agreement, then it
was between the two salesmen and it would appear that
there was some reservation on the part of the respondent
as to the applicant’s credibility because of some previous
incident, although the applicant was not given the
opportunity to comment on that matter during the course
of his evidence.
11 An application made pursuant to section 29(1)(b)(ii) of
the Industrial Relations Act is a claim that an employee
has been denied a benefit not being a benefit under an
award or order to which he is entitled under his contract
of service. I find that the applicant had a contract of service
which entitled him to commission of 15 per cent on any
sales made by him. In addition to that, I am satisfied from
his evidence, having observed him as he gave his evidence,
that he also had an agreement with his Sales Manager
that if he attended with Paul Smith on a lead to 9
Newhaven Heights in Ballajura, and if a sale eventuated,
he would receive 50 per cent of the commission. He did
so attend, that sale was made and, accordingly, he is
entitled to 50 per cent of the commission earned on
account of that sale.
12 Therefore, I am satisfied and I find that the applicant is
owed, as part of his contract of employment, 50 per cent
of the amount of $991.93. The fact that the respondent
has paid this amount to Paul Smith is not a consideration.
The arrangement was between the respondent’s
representative, being its sales manager, and the applicant,
and accordingly the applicant is entitled to such payment.
13 Accordingly an order shall issue that the respondent pay
to the applicant the amount of 50 per cent of $991.93
being $495.96.

2001 WAIRC 02082
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
NICHOLAS DAVID PRITCHARD,
APPLICANT
v.
WA SPRAY ON PAVING PTY LTD,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
TUESDAY, 20 FEBRUARY 2001
FILE NO
APPLICATION 1655 OF 2000
CITATION NO. 2001 WAIRC 02082
_________________________________________________________________________

Result
Representation
Applicant
Respondent

Application alleging contractual benefits
allowed
In Person
Ms V. Dobson

_________________________________________________________________________

Order.
HAVING heard the applicant on his own behalf and Ms V
Dobson on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations
Act 1979, hereby—
1. ORDERS that the respondent shall pay to the applicant the amount of $495.96.
2. ORDERS that the payment referred to in paragraph
1. above be made within 7 days of the date of this
order.
3. ORDERS that the application be and is hereby otherwise dismissed.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner.
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2001 WAIRC 02305
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
PAUL ANTHONY RENWICK,
APPLICANT
v.
JOHN HOLLAND CONSTRUCTION &
ENGINEERING PTY LTD ACN
004 282 268, RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
FRIDAY, 9 FEBRUARY 2001
FILE NO
APPLICATION 571 OF 2000
CITATION NO. 2001 WAIRC 02305
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Commission has jurisdiction
Mr S Foy
Mr D Armstrong of Counsel

_______________________________________________________________________________
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Reasons for Decision—Preliminary hearing on jurisdiction
(Delivered extemporaneously and subsequently
edited by the Commissioner)
This is an application pursuant to section 29(1)(b)(i) of
the Industrial Relations Act, 1979 (the Act). The applicant
(the respondent in this matter) alleges that he was
dismissed unfairly, harshly or oppressively on 30 March
2000 after failing an alcohol test on his way to site.
The respondent (the applicant in this matter) says the
Commission is without jurisdiction and this preliminary
point was heard in Geraldton on 9 February 2001.
The jurisdictional arguments advanced articulately by Mr
Foy on behalf of the applicant condense to the building
blocks of clause 15 in the John Holland Construction &
Engineering Pty Ltd Rail Infrastructure Maintenance
Agreement 1996-1999 [MFIA1] and clause 5 of the Rail
Infrastructure Maintenance Award 1996 [MFIA2], and
let me deal with those matters first.
For the purposes of dealing with the jurisdictional
arguments raised, I have assumed that the Federal
agreement and award apply as argued by the applicant. I
make no finding at this point in time on that issue as it is
my understanding that this is still in contention between
the parties. It may be that the contention by the respondent
is that this award and agreement did not form the contract
because they could not have legitimately formed a fair
contract, or it may be that they simply did not form the
contract. For the reasons which I now explain I do not
need to consider this point further at this stage.
The relevant clause of the Agreement is as follows—
“15. DISPUTE SETTLEMENT PROCEDURE
The parties agree that any dispute occurring as a
consequence of any matter contained in this
agreement shall be settled in accordance with the
Dispute Settlement Procedure set out in Clause
15 of the “Rail Infrastructure Maintenance Award
1996”.
Disputes arising out of Occupational Health and
Safety issues will be dealt with in accordance with
Federal and/or State Legislation, Regulations and
or Codes of practice, whichever is applicable.
Nothing in the above Dispute Settlement Procedure shall contravene the Occupational Health and
Safety Act 1984.”
The reference to the Award should in fact be Clause 5.
Clause 15 of the Award is the “Hours” Clause.
The relevant clause of the Award is as follows—
“5. PROCEDURES FOR THE AVOIDANCE OF INDUSTRIAL DISPUTES
5.1 The objective of this procedure is to avoid and
settle disputes or grievances by direct consultation and negotiation.
5.2 The parties shall give prior notice to one another
of any matters which may reasonably be expected
to give rise to any dispute or grievance.
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5.3 Process
5.3.1 Subject to subclause (5.2) hereof and the terms
of this clause, any dispute or grievance is to be
processed according to the following stages; provided that it is within the authority of the parties
at that level. Where this is not the case, the issue
will immediately be raised to the appropriate
higher level.
5.3.1 (a) The matter is to be discussed on the job
within the work team. In attendance are to
be the worker/s, and employee representative/s concerned if requested by the
employees, and the foreman or immediate
supervisor concerned.
5.3.1 (b) The matter is to be discussed at a more senior level with local management. In
attendance are to be the local employee representative/s, the foreman or immediate
supervisor concerned and local management
representative/s of the employer.
5.3.1 (c) The matter is to be discussed at a meeting
with more senior central representatives.
In attendance are to be the nominee of the
State Secretary of the union, the employees nominated local representative/s (if
any), central nominee/s of the employer
involved and local employer management.
5.3.1 (d) (i) Where the parties agree on the nomination of a mediator and that
nomination is accepted that person
shall be deemed to be Mediator for the
purposes of this procedure.
5.3.1 (d) (ii) Where agreement cannot be reached
under Stage Three, a further meeting of
central representatives (as defined in
Stage Three) shall be convened together
with the Mediator who will endeavour
to have the parties reach agreement.
If the Mediator is unable to get the parties to agree, he shall make recommendations to the parties which
any party is entitled to accept or reject.
5.3.1 (e) Where agreement cannot be reached under Stage Four, the matter shall be referred
either jointly or individually to the Australian Industrial Relations Commission for
determination. Such determination shall be
accepted by all parties.
5.3.2 Where a Union or the employer has a policy of
discussing or negotiating some or all matters at
central level, Stage Three shall be the first step in
the dispute resolution process for such matters.
Parties will as necessary from time to time advise each other of the matters to be discussed or
negotiated at central Stage Three level.
Matters nominated by either party as appropriate for
discussion or negotiation at the central Stage Three
level will not be processed through Stages One or Two
or any other administrative variation thereof.
5.3.3 Nothing in this procedure prohibits the attendance
of the employer or union official at any conference
convened under Stage One and/or Two.
5.4 Where a matter being dealt with at a particular stage is not resolved, then it is to be
dealt with at the next stage.
5.5 The first meeting to be convened pursuant
to Stages One and Two shall be convened
within twenty four hours of a request by
any party.
Meetings pursuant to Stage Three shall be convened within two working days of a request by
any party or as mutually agreed between the State
Secretary of the union and the nominated representative of the employer.
Meetings pursuant to Stages Four and Five shall
be convened by the Mediator within two working days of any application by any party.
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Party means the employer or the employees, employees representatives or unions concerned and
includes the persons referred to in Stages One,
Two, Three, Four and Five.
5.6 While these procedures are being followed—
5.6.1 The employees and their union agrees that no
whole or partial stoppage of work or reduction
in normal working or shift work or overtime or
other ban or limitation on work shall take place.
The employer agrees that no stand-down of workers or imposition of the principle “no work as
directed, no pay” or other disciplinary action shall
take place.
This limitation shall apply from the date of the
original notification until the matter has been resolved or the procedures contained in this award
have been exhausted.
5.6.2 Where the above procedures are being followed
work shall continue normally except as to bona
fide safety issues. No party shall be prejudiced as
to the final settlement by such continuation of work.
5.6.3 The parties shall take all reasonable steps to ensure that the above procedures are completed
within ten working days of a grievance or dispute being raised by an employee.”
Before I go to the substance, I also do not have sufficient
before me to make a judgment in relation to whether the
matters covered by the application are allowable award
matters as highlighted by Anderson J in City of Mandurah
v William Hull 80 WAIG @ 4322. However, I do not
consider that point is necessary to determine in these
proceedings.
To go to then to the building blocks of the argument on
jurisdiction. Clause 15 of the agreement activates the
dispute settlement procedure as expressed in Clause 5 of
the award. Clause 25 of the agreement is also relevant
and relates to employees unfit for duty—drugs and
alcohol. It is common between the parties that that clause
has relevance if the agreement applies. It reads—
“25. EMPLOYEES UNFIT FOR DUTY—DRUGS
AND ALCOHOL
(i) A person in possession of non prescribed illegal drugs on Westrail or John Holland
Construction & Engineering property, or whilst
on duty, shall be summarily dismissed.
(ii) A person who is affected by drugs or alcohol and unable to work safely will not be
allowed to work.
(iii) the decision on a person’s ability to work
in a safe manner will be made by the supervisor in discussion with other members
of the work group.
(iv) there will be no payment of lost time to a
person unable to work in a safe manner.
(v) If this happens twice, the worker shall be
given a written warning and made aware
of the availability of treatment/counselling.
If the worker refuses help he/she may be
dismissed the next time he/she is affected.
(vi) For the purposes of disciplinary action a
warning shall be effective for a period of
12 months from the date of issue.
(vii) A worker having problems with alcohol or
other drugs—
(a) will not be sacked if he/she is willing
to get help; and
(b) must undertake and continue with recommended treatment to maintain the
protection of this programme; and
(c) will be entitled to sick leave or leave
without pay while attending treatment.”
So the argument is about an employee who was terminated
as he was unfit for duty due to alcohol consumption and
the applicant says the dispute should have gone to the
Australian Industrial Relations Commission.
Clause 5 of the award, which is the actual dispute
settlement procedure, is where I have difficulty with the
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argument put by Mr Foy. Clause 5 spells out the
procedures for the avoidance of industrial disputes, and
when I read that clause in all its context, it is a procedure,
as is typical, applying when the employment relationship
is afoot. There is a detailed procedure to be applied,
involving four stages to be gone through before the parties
refer matters to the Australian Industrial Relations
Commission.
My difficulty with the applicant’s argument is simple. I
do not consider clause 5 to be the relevant part of the
award or the agreement for the purposes of the matter at
hand. In fact I believe it is clear that clause 10 of the
award, which is the clause to do with termination of
employment, is in fact the relevant clause, and I would
so find. Clause 10 reads—
“10. TERMINATION
10.1 Workers on engagement shall be subject to a probationary period of four weeks; provided that
such period may be extended at the discretion of
the employer after consultation with the union.
10.2 Except as provided in subclause (10.3) of this
clause, a worker who has been continuously employed for four weeks or longer shall not, without
the approval of the employer, leave the service of
the employer until the expiration of one weeks’
written notice of the worker’s intention so to do.
10.3 An employer must not terminate an employee’s
employment unless—
10.3.1 the employee has been given, either the period of
notice required by subclause (10.4) below, or
compensation instead of notice; or
10.3.2 the employee is guilty of serious misconduct, that
is, misconduct of a kind such that it would be
unreasonable to require the employer to continue
the employment during the notice period.
10.4 The required period of notice is first calculated
using this table—
Period of continuous service
Not more than 1 year
More than 1 year but not
more than 3 years
More than 3 years but not
more than 5 years
More than 5 years

10.5
10.6

10.7

10.8

Period of notice
At least 1 week
At least 2 weeks
At least 3 weeks
At least 4 weeks

The period of notice is increased by one week if
the employee is over 45 years old and has completed at least 2 years of continuous service with
the employer.
Ascertaining period of continuous service
Continuous service shall be as calculated under
clause 23.5 for the purpose of subclause 10.4.
Amount of compensation instead of notice
The amount of compensation instead of notice must
equal or exceed the total of all amounts that, if the
employee’s employment had continued until the
end of the required period of notice, the employer
would have become liable to pay to the employee
because of the employment continuing during that
period: provided that where both parties agree to a
lesser period of notice, no compensation shall be
due for the agreed reduction of notice.
Calculation of compensation amount
That total must be worked out on the basis
of—
10.7.1 the employee’s ordinary hours of work
(even if they are not standard hours); and
10.7.2 the amounts payable to the employee
in respect of those hours, including (for
example) allowances, loading and penalties; and
10.7.3 any other amounts payable under the
employee’s contract of employment.
Employee to have opportunity to respond to allegations
An employer must not terminate an employee’s employment for reasons related to the
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employee’s conduct or performance unless—
10.8.1 the employee has been given the opportunity to defend himself or herself
against the allegations made; or
10.8.2 the employer could not reasonably be
expected to give the employee that
opportunity.
10.9 Employer to notify CES of proposed terminations
in certain cases
10.9.1 Retrenchment of 15 or more employees
This section applies if, on or after 26
February 1994, an employer decides
to terminate the employment of 15 or
more employees for reasons of an economic, technological, structural or
similar nature, or for reasons including such reasons.
10.9.2 Written notice to specify why, when
and how many
As soon as practicable after so deciding, the employer must give to the
Commonwealth Employment Service
a written notice of the intended terminations that sets out—
10.9.2 (a) the reasons for the termination; and
10.9.2 (b) the number and categories
of employees likely to be
affected; and
10.9.2 (c) the time when, or the period
over which, the employer
intends to carry out the terminations.
10.10 Employer must comply
The employer must not terminate an employee’s employment pursuant to the decision
unless the employer has complied with
subclause 10.9.2.
10.11 Harsh, unjust or unreasonable termination
10.11.1 Termination must be for valid reasons
An employer must not terminate an
employee’s employment unless there
is a valid reason, or valid reasons, connected with the employee’s capacity or
conduct or based on the operational
requirements of the undertaking, establishment or service.
10.11.2 Termination harsh, unjust or unreasonable if reasons not valid
A reason is not valid if, having regard
to all of the circumstances of the case,
including the employee’s capacity and
conduct and those operational requirements, the termination is harsh, unjust
or unreasonable. This subsection does
not limit the cases where a reason may
be taken not to be valid.
10.12 Employer not to terminate on certain grounds
An employer must not terminate an employee’s
employment for any one or more of the
following reasons, or for reasons including any
one or more of the following reasons—
10.12 (a) temporary absence from work because
of illness or injury;
10.12 (b) union membership or participation in
union activities outside working hours
or, with the employer’s consent, during working hours;
10.12 (c) non-membership of a union or of an
association that has applied to be registered as a union under the provision
of this Act;
10.12 (d) seeking office as, or acting or having
acted in the capacity of, a representative of employees;
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10.12 (e) the filing of a complaint, or the participation in proceedings, against an
employer involving alleged violation for
laws or regulations or recourse to competent administrative authorities;
10.12 (f) race, colour, sex, sexual preference,
age, physical or mental disability, marital status, family responsibilities,
pregnancy, religion, political opinion,
national extraction or social origin;
10.12 (g) absence from work during maternity
leave.”
Clause 10.11 does not have any reference to either
commission, the Australian Industrial Relations
Commission or the Western Australian Industrial
Relations Commission. This is an application pursuant
to section 29(1)(b)(i) of the Industrial Relations Act, 1979
for unfair dismissal.
To apply City of Mandurah v William Hull 80 WAIG 4319
it is clear that there is no expressed intent in the award,
the agreement or the Act to cover the field. A person
subject to the award and agreement in question may still
make an application pursuant to section 29(1)(b)(i) of
the Industrial Relations Act, 1979 as there is no provision
in the award or agreement, for that purpose, excluding
them from the State Commission or directing the parties
in cases of termination to the Australian Industrial
Relations Commission. Hence, I find I have jurisdiction
to deal with this application.
Finally, the respondent also references section 152
AWARDS TO PREVAIL OVER STATE LAWS, AWARDS
of the Industrial Relations Act 1988, which states—
“Where a state law, or an order, award, decision or
determination of a State industrial authority, is inconsistent with, or deals with a matter dealt with in,
an award, the latter prevails and the former, to the
extent of the inconsistency or in relation to the matter dealt with, is invalid”.
and says an agreement is an award for the purpose of the
definition in section 4 which states—
“award” means—
(a) an award or order that has been reduced to
writing under subsection 143(1); or
(b) a certified agreement; or
(c) an enterprise flexibility agreement;
but does not include an award made in a consent
arbitration conducted under Subdivision C of Division 3 of Part VIA.
I have no difficulty with the logic of the definitional point,
but it takes me no further concerning the point of
inconsistency given my finding concerning clause 10
being the relevant clause and my other reasoning.
I should say I do have some doubt that the Industrial
Relations Act 1988 is what governs the operation of this
particular agreement rather than the Workplace Relations
Act 1996 it being legislation enacted subsequently. I say
nothing further on this point at this time. There was an
argument as to whether the agreement is in force or not.
For the purposes of the preliminary hearing I have
assumed that it has continued in force.
In summary, for all the reasons stated, I find that I have
jurisdiction.

2001 WAIRC 02155
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
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v.
RENDEZVOUS
HOTELS
MANAGEMENT PTY LTD TRADING
AS RENDEZVOUS OBSERVATION
CITY HOTEL, RESPONDENT
CORAM
SENIOR COMMISSIONER G L
FIELDING
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Result
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Applicant
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Application dismissed
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Mr R J Walker as agent
Mr P G Robertson as agent
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Reasons for Decision.
The facts in this matter are clear and not in dispute. The
Applicant is currently employed by the Respondent as a
Carpark Patrol Officer. As is common ground he is
employed under a written contract of employment and
has been so employed since 14 October 1997. He was
previously employed as a Security Officer at a lower rate
of pay. It is also common ground that a term of his current
employment is that he be paid a salary of “$28,000 per
annum, payable fortnightly”.
It is common ground that since his current employment
began he has been paid his salary by fortnightly instalments
of $1,073.97 gross. The Applicant contends that in each of
the last three years commencing on the 14 October 1997,
14 October 1998 and 14 October 1999 respectively he has
been paid only $27,923.22 gross. Accordingly the Applicant
seeks to recover the sum of $230.34 being a benefit allegedly
denied to him over those three years. In effect the Applicant
contends that the Respondent has miscalculated the
magnitude of the fortnightly instalments by using a divisor
of 26.071 rather than 26.
The Respondent opposes the claim. It contends that the
Applicant has indeed been paid his full entitlement of
$28,000 albeit by more than 26 instalments in any one
year. It asserts that the fortnightly instalments have been
calculated correctly. It was calculated by dividing the
salary by 365, being the number of days in a year, and
multiplying the result by 14, being the number of days in
a fortnight. This produces a divisor of 26.071. The
Respondent contends that the method of calculation it
adopted is one commonly used in industry. Furthermore,
the Respondent argues that having regard to the principles
of equity, good conscience as well as the substantial merits
of the matter the Commission should refrain from
acceding to the claim even if there was found to be a
denial of a benefit in any particular year because any
shortfall in payments made in any given year are remedied
by the first payment of the following year.
In my view the Applicant’s case proceeds on the false
premise that the salary is to be paid by 26 instalments.
The contract is not defective as the agent for the Applicant
suggests but is quite clear in its terms. It expressly
provides that the salary is payable “fortnightly”, not by
26 instalments. Furthermore, the contract provides that
the Applicant is entitled to be paid $28,000 “per annum”
that is $28,000 per year. A year does not consist of 26
fortnights but a period of 12 calendar months from a given
date in one year to the corresponding date in the following
year. At the very least that period consists of 365 days,
that is, 26 fortnights and at least one day (see: R v
Worminghall Inhabitants (1817) 6 M & S 350: Re Clubb:
Ex parte Clubb v Westpac Banking Corporation (1990)
93 ALR 123, 129; In re Glass Makers (Australian Window
Glass Pty Ltd) Award [1945] AR 284, 288; and see too:
Smedley v Excelsior Collieries and Coke Works Ltd (1921)
38 WN (NSW) 182 and cf Interpretation Act 1984; ss 5
and 62). In those circumstances there is no warrant to
demand that the salary be paid by 26 instalments.
Moreover, because the contract does not provide that the
employee is to be paid other than by fortnightly
instalments and because a year consists of more than 26
fortnights, it follows there is no warrant to insist that the
salary be paid in full in the year in which it is earned.
Even without the stipulation that the salary is to be paid
by fortnightly instalments it does not follow as the
Applicant appears to have assumed, that it should be paid
in full the year in which it is earned. In the absence of
some custom as to the method of payment the salary

6.

7.
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would not be payable until the years service was
completed, which necessarily would require that it be paid
outside the period of the year in which it was earned,
(see: Inman v Ackroyd & Best Limited (1901) 1 Q.B. 613).
The contract provides only that the salary is to be paid by
fortnightly instalments. That should be taken to mean as
the parties appear to have assumed, that the fortnightly
instalments are to be identical, at least in any given year.
In the circumstances, the method adopted by the
Respondent for calculating the magnitude of the
instalments is correct. It quite properly takes into account
the requirement that salary is to be paid fortnightly and
the fact that it is based on service for a full annum or
year, that is at least 365 days.
The alleged shortfall in each of the years in question is
$76.78 which, significantly equates with 1 days
remuneration at the rate of $28,000 per annum (i.e. 1/
365 of $28,000). In assessing whether the Applicant has
been paid his full salary in respect of any given year regard
must be had to all of the fortnightly instalments which
relate to service in the given year or annum, and not simply
to those instalments which are paid in any given 12 month
or yearly period. As is self evident from the fact that there
is at least one day more than 26 fortnights in any given
12 month period the payment for that additional day will
ordinarily fall to be included in fortnightly instalment
which falls outside this period. Indeed, the evidence
adduced by the Respondent reveals that is what occurred
for at least two of the years now in question.
The evidence adduced in these proceedings by the
Respondent, which I accept, reveals that the Applicant has
in fact been his full entitlement for the years in question
albeit, not always in the year in which it was earned. The
evidence reveals that he has in fact been paid $28,000 for
each of the annums in question, albeit not entirely in the
relevant annum. The Applicant has therefore not established
that he has been denied the benefit he alleges.

2001 WAIRC 02133
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ALAN JOHN WHITTLE, APPLICANT
v.
RENDEZVOUS
HOTELS
MANAGEMENT PTY LTD TRADING
AS RENDEZVOUS OBSERVATION
CITY HOTEL, RESPONDENT
CORAM
SENIOR COMMISSIONER G L
FIELDING
DELIVERED
FRIDAY, 23 FEBRUARY 2001
FILE NO/S
APPLICATION 34 OF 2001
CITATION NO. 2001 WAIRC 02133
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application dismissed
Mr R J Walker as agent
Mr P G Robertson as agent

_______________________________________________________________________________

Order.
HAVING heard Mr R J Walker as agent on behalf of the
Applicant and Mr P G Robertson as agent on behalf of the
Respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders—
THAT the application be, and is hereby, dismissed.
(Sgd.) G.L. FIELDING,
[L.S.]
Senior Commissioner.
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SECTION 29 (1)(b)—Notation of—
Applicant

Respondent

Number

Commissioner Result

Akkus R
Adams KR
Adams N
AFMEPKIU
AFMEPKIU
Anderson I
Barr M
Beeton RB
Bennett GL
Bethell HC
Bevacqua B
Birch PJ

Istanbul Bakery House and Café
Albany Job Futures
Centurion Transport Pty Ltd
Geraldton Bus Service
Veem Engineering Group
Novotel Langley Hotel
Roedigers Bros Northam P/L
McMahon Contractors (WA) P/L
Secret Ingredients
Chain Reaction
Primax Engineering WA
Ilt Communications

1884/1999
1563/2000
1981/2000
CR361/1999
C247/2000
2062/2000
1343/2000
1676/2000
1770/2000
1708/2000
1391/2000
1896/2000

Fielding SC
Scott C
Kenner C
Coleman CC
Coleman CC
Beech C
Wood C
Coleman CC
Kenner C
Coleman CC
Beech C
Kenner C

Black JA

Homefresh Supermarket Pty Ltd

1387/2000

Beech C

Blanden SR
Bond RR

John L Realty P/L
1873/2000
Orcharg Holdings Pty Ltd t/as “Supa Value—Marmion” 1491/2000

Coleman CC
Fielding SC

Brown CF
Bryan KA
Callahan MS

Acson Air Conditioning
Oceanfast Pty Ltd
Australian Health Pty Ltd ACN 050 159 209 as
T/EE for the Dean Apostolou Family Trust T/As
Risk Management Technologies
SSL Asset Services Pty Ltd 072 293 880
Mirrortec Industry

1481/2000
1402/2000
41/2001

Beech C
Gregor C
Smith C

by leave
27/2001
166/2001

Fielding SC
Scott C

Capone DD
Chester CR
Collins JI

95/2001

Coleman CC

Collopy-Behan T

P & R Thomson Holdings P/L T/as Coastal
Cinemas & Other
Phoenix Motors Pty Ltd T/A Phoenix Holden

6/2001

Beech C

Connop RG

Power Crewing WA

2020/2000

Beech C

Corrieri A
Cox HN
Davy JG
De Alwiz VG

1851/2000
2015/2000
1879/2000
1065/2000

Coleman CC
Coleman CC
Beech C
Scott C

de Waayer TL
Dick D

Little Moreton Pty Ltd T/A H-R Products
Carlington Pty Ltd
Vital Packaging Pty Ltd
Mr John Reyburn Trading as Nicholson Clement
Solicitors
Piero’s Family Salon
Tyre Marketers Australia

13/2001
1919/2000

Beech C
Scott C

Donohoe C
Drust R
Eagle K
Edmonds PJ
Edwards K
Evans ML

Ricardo & Assoc for Hair
C & L Unbehaun of Roy Weston Bicton
Unicorn Purif’n Filtration
J Corp Pty Ltd
Baines Manchester
Aminya Laboratories

1832/2000
2000/2000
1883/2000
2053/2000
1949/2000
1828/1999

Coleman CC
Coleman CC
Coleman CC
Kenner C
Wood C
Coleman CC

Finch WL
Fish PA
Flanegan RJ
Forrest ER

Two by One
Amalfi Café
Giacci Bros Pty Ltd
Deane Contracting

815/2000
2029/2000
1698/1999
1989/2000

Beech C
Beech C
Beech C
Beech C

Fraser D
Fu M
Fyduniw JM
Gandini CK
Gardiner PG
Goulas K
Grabbi FJ

Mark McKrill (McKrills Tiling)
WMC Exploration Division
Dobbie Dico Meter Co (WA) P/L
Carlington Pty Ltd
Go Ape Pty Ltd
The National Steel Group
Fitness Express WA Pty Ltd

1679/2000
1987/2000
168/2001
2016/2000
2012/2000
2096/2000
23/2001

Kenner C
Kenner C
Coleman CC
Coleman CC
Coleman CC
Kenner C
Scott C

Dismissed
Dismissed
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Referred
Discontinued
Discontinued
Discontinued
Dismissed for
want of
prosecution
Struck out for
want of
prosecution
Discontinued
Discontinued
by leave
Discontinued
Discontinued
Discontinued
Discontinued
Withdrawn
by leave
Discontinued
Withdrawn
by leave
Struck out for
want of
prosecution
Discontinued
Withdrawn
Discontinued
Dismissed
Discontinued
Withdrawn
by leave
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Dismissed for
want of
prosecution
Discontinued
Discontinued
Discontinued
Withdrawn by
leave
Discontinued
Discontinued
Discontinued
Withdrawn
Discontinued
Discontinued
Dismissed
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Applicant

Respondent

Number

Commissioner Result

Greig A
Grundman DA
Hadland T
Hajduk AP
Harvey JJ

Educatiional Funding Company
Westate Glass Incorporating Alpha
The Administrative Business Centre
James Hill, Ilnet
Longcape Investment/Gone Troppo

1780/2000
2078/2000
1925/2000
352/2001
1489/1999

Kenner C
Fielding SC
Coleman CC
Coleman CC
Coleman CC

Hauser PR
Head S

Joondalup Resort Hotel and Country Club Pty Ltd
Mr Bob Day & Mr John Smith T/A Collier Homes

2042/2000
1835/2000

Beech C
Smith C

Heath GJ
Hebb J
Hegarty TR
Hemingway DJ

Cogomen T/As Centra Fine Foods
Ausfront Pty Ltd—Modern Group
Note Keepers Pty Ltd
Westrac Equipment Pty Ltd

225/2001
2145/2000
2061/2000
301/2000

Coleman CC
Kenner C
Beech C
Beech C

Herd AH
Hill W
Hopkinson PG
Iloski L
Ishmael RJ

All West Uniforms
Cool’s Constructions P/L
Fapo Pty Ltd
Ross’s Salvage & Handyman Centre
Western Australian Retinitis Pigmentosa Foundation
(W.A.R.P.)
A Goninan & Co
Newlight Investments Pty Ltd T/A Autosmart W.A
Maddison Meats
Veem Engineering
Aboriginal Hostel Ltd
Australian Foods Co Pty Ltd

1728/2000
1796/2000
2089/2000
211/2001
2134/2000

Beech C
Coleman CC
Fielding SC
Kenner C
Gregor C

1695/2000
1096/2000
1899/2000
1871/2000
159/2001
52/2001

Coleman CC
Scott C
Kenner C
Beech C
Scott C
Beech C

1810/2000
1345/2000
1039/2000
29/2001

Coleman CC
Scott C
Wood C
Beech C

Liefman GW
Lindsay V

Canilla P/L T/AS Turkey Creek Roadhouse
Trading Mastery Pty Ltd
Aussie Online Ltd
Challenge Bank, A Division of Westpac Banking
Corporation
Roche Mining
Centigrade Services

1809/2000
2137/2000

Gregor C
Beech C

MaGill SA

EJ & D Sharp T/A Inland City Hotel

174/2001

Beech C

Mansfield G
Marshall E
Marshall GJ

Rentsmart Pty Ltd
Australian Child Care Academy T/A Tivoli Pty Ltd
WA Sporting Car Club (Inc)

1940/2000
178/2001
1578/2000

Scott C
Coleman CC
Smith C

Martelli CA

Iama Agribusiness Pty Ltd T/A Iama WA, A Subsidiary
of Iama Limited
Sorrento Restaurant
Sizer Builder
Gardner Electronics

2009/2000

Beech C

535/2000
98/2001
1631/2000

Coleman CC
Beech C
Smith C

Januszkiewicz B
Jelleff AS
Jesnoewski D
Karvinen R
Kickett M T
King S
Kinsman SS
Krokosz J
Lane J
Lenton K

Martelli SB
Martin KS
Martin M
McLean MA
McMorran G
Menner J
Middleton SM
Milliken DT
Mitchell JS
Monroe V

2040/2000
1593/2000
3/2001
1977/2000
648/2000
78/2001
1015/2000

Wood C
Beech C
Kenner C
Coleman CC
Scott C
Scott C
Beech C

Moorey PE

Brooks Construction Pty Ltd
Ferngrove Vineyard Ltd
Boulevarde Pharmacy
Karratha & Districts Tourist Information Centre
Occtech Engineering
Oakland Fencing Pty Ltd
Silkpoint Holdings Pty Ltd t/a Zebrowski’s Bar
and Cabaret
Tony Sadler Pty Ltd

2106/2000

Smith C

Morana S
Morgan S
Mutten KL
Nairn G
O’Brien LD

Henre Peter’KA
Marmion Angling & Aquatic Club
Nufarm Limited
Star Retail Grp t/a Red Dot
Wynn’s Australia Pty Ltd

1996/2000
396/2000
1787/2000
1900/2000
318/2001

Beech C
Coleman CC
Scott C
Coleman CC
Coleman CC

Discontinued
Discontinued
Discontinued
Discontinued
Dismissed for
want of
prosecution
Discontinued
Discontinued
by leave
Withdrawn
Discontinued
Discontinued
Struck out for
want of
prosecution
Discontinued
Discontinued
Discontinued
Discontinued
Withdrawn
by leave
Discontinued
Dismissed
Discontinued
Discontinued
Dismissed
Withdrawn
by leave
Discontinued
Dismissed
Discontinued
Withdrawn
by leave
Granted
Withdrawn
by leave
Struck out for
want of
prosecution
Dismissed
Referred
Discontinued
by leave
Discontinued
Discontinued
Discontinued
Dismissed for
want of
prosecution
Discontinued
Discontinued
Discontinued
Discontinued
Dismissed
Dismissed
Discontinued
Discontinued
by leave
Discontinued
Discontinued
Dismissed
Discontinued
Discontinued
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Applicant

Respondent

Number

Commissioner Result

ONeill KJ
O’Sullivan MG
Page D

Kwik & Swift Co Group As Trustee for the NWG Trust
LJ Hooker Bentley
The Distributors (Alban) P/L & The Distributors
(Esperance) P/L
Artline Holdings Pty Ltd

1740/2000
260/2001
151/2001

Gregor C
Coleman CC
Coleman CC

Discontinued
Discontinued
Discontinued

2118/2000

Scott C

Freemasons Homes (Grand Lodge of Western
Australia Freemasons Homes for the Aged
Incorporated)
Bidyandanga Aboriginal Community La Grange Inc.
Soldo, Harradine & Bryce or Central Pacific Finance
Group
G.T Bristow-Stagg T/A Caltex Lakeside
Ferguson Corporation Pty Ltd
Sally Cen, Asia Aluminium Australia Pty Ltd
Joondalup City Times
Compucon Computers (WA) Pty Ltd
Iustini Holdings Pty Ltd
Kimberley Cleaning Contractors
Eltonia Pty Ltd Trading as Rick Hart—Kelmscott

1493/2000

Wood C

Withdrawn
by leave
Discontinued

1206/1999
1916/2000

Coleman CC
Beech C

Discontinued
Discontinued

1905/2000
1979/2000
1859/2000
1976/2000
168/2000
1762/2000
1452/2000
2002/2000

Beech C
Coleman C
Coleman C
Beech C
Scott C
Coleman CC
Coleman CC
Scott C

Pedersens Hire
Quirk Corporate P/L
Carlington Pty Ltd
Minister for Education

2001/2000
402/2001
2013/2000
1505/2000

Scott C
Coleman CC
Coleman CC
Kenner C

Discontinued
Discontinued
Discontinued
Discontinued
Dismissed
Discontinued
Discontinued
Withdrawn
by leave
Dismissed
Discontinued
Withdrawn
Discontinued

Curtin Consultancy Services Ltd
Water Trucks Hire Australia Pty Ltd
Beaver Mining Supplies
Davnet Telecommunications Pty Ltd
Canilla P/L T/AS Turkey Creek Roadhouse
Lancelin Angling and Aquatic Club (Inc)
Telgrove Holdings Pty Ltd
Pasadena Holdings Pty Ltd
Capistano Pty Ltd Trading as City Dental Centre
Supa Value Applecross Pty Ltd
Wax Magazine
Bega Garnbirringu Health Services Aboriginal Corp.
Total Autos (1990 Pty Ltd)
Carlington Pty Ltd
Chemist Direct Limited

1074/2000
488/2000
10/2001
1734/2000
1811/2000
1818/2000
1348/2000
2135/2000
70/2001
187/2001
1893/2000
79/2001
1790/2000
2014/2000
142/2001

Beech C
Beech C
Coleman CC
Scott C
Coleman CC
Wood C
Beech C
Scott C
Scott C
Beech C
Coleman CC
Gregor C
Scott C
Coleman CC
Scott C

De Campo Trading Pty Ltd
Westday Investments Pty Ltd ACN 068 100 658
T/A Metro Filters

1626/2000
1825/2000

Wood C
Kenner C

Pallier MS
Pantany KJ
Patterson DJ
Piggott FJ
Ralston C
Ramsden RP
Rimell K
Robinson CJ
Sammut E
Schauble CR
Scott DY
Sharma V
Sharp RJ
Shepheard K
Staniscia C
State School
Teachers’ Union
Stokes GW
Stone NG
Stone T
Switalla R
Taylor VR
Tromp YL
Turner G
Van Den Bosch TJ
Weatherhead SL
White JM
Wijngaarden V
Williams CH
Williams F
Wills CJ
Wong SS
Zugic F
Young E

Discontinued
Discontinued
Discontinued
Dismissed
Discontinued
Discontinued
Discontinued
Dismissed
Dismissed
Discontinued
Discontinued
Discontinued
Dismissed
Withdrawn
Withdrawn
by leave
Discontinued
Discontinued
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CONFERENCES—
Matters arising out of—
2001 WAIRC 02107
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS—WESTERN
AUSTRALIAN
BRANCH,
APPLICANT
v.
BHP IRON ORE LTD, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
MONDAY, 19 FEBRUARY 2001
FILE NO/S
C 36 OF 2001
CITATION NO. 2001 WAIRC 02107
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Recommendation issued.
Mr T Kucera of counsel
Mr R Lilburne of counsel

_______________________________________________________________________________

Recommendation.
WHEREAS on 5 February 2001 the applicant applied to the
Commission for a conference pursuant to s 44 of the Industrial Relations Act, 1979;
AND WHEREAS on 16 February 2001 the Commission
convened a conference between the parties pursuant to s 44 of
the Industrial Relations Act, 1979;
AND WHEREAS at the conference the Commission was
informed that the applicant and the respondent were in dispute as to the ongoing engagement by the respondent of
contractors to perform maintenance work in the ore processing and mine engineering workshop at the respondent’s Mt
Newman operations;
AND WHEREAS the Commission was informed by the
applicant that the respondent had not complied with its obligations pursuant to Clause 29—Utilisation of Contractors of
the Iron Ore Production and Processing (Mt Newman Mining
Company Pty Limited) Award No. A 29 of 1984 and the unregistered Industrial Relations Agreement, which allegations
were denied by the respondent;
AND WHEREAS the respondent said that the engagement
of the relevant contractors was consistent with an unregistered instrument entitled BHPIO Mt Whaleback/Orebody 29
March 1999 Business Efficiency Improvement Programme;
AND WHEREAS the Commission, after having heard the
parties and having endeavoured to assist the parties to reach
agreement on the matters in dispute and having considered
the terms of the relevant industrial instruments applicable to
the parties was of the view that in all the circumstances, it
would issue a recommendation to the parties in order to endeavour to expeditiously resolve the dispute;
NOW THEREFORE the Commission, having regard for the
interests of the parties directly involved and to prevent the
deterioration of industrial relations in respect of the matters
in question, in accordance with the provisions of the Industrial Relations Act, 1979 hereby recommends—
1 THAT the engagement of contractors by the respondent is to be discussed at the workgroup level
following the publication by the respondent of the
weekly work plan on each Friday or thereabouts.
2 THAT a copy of the weekly work plan is to be given
to the relevant union representative(s), consistent
with prior practice, to facilitate the discussions referred to in para 1.
3 THAT the respondent, to further facilitate the discussions in para 1, provide to the relevant union
representative(s) particulars of the contractor engagement including but not limited to matters such as
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the scope of the works and the anticipated duration
of the contract and the like.
4 THAT any issues raised in the course of discussions
referred to in para 1 be as far as possible resolved at
the work group level.
5 THAT any grievances arising from matters discussed
be resolved in accordance with the established grievance resolution procedure.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.

2001 WAIRC 02172
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
TRANSFIELD
SERVICES
(AUSTRALIA) PTY LTD, APPLICANT
v.
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS—WESTERN
AUSTRALIAN BRANCH & OTHER,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
FRIDAY, 23 FEBRUARY 2001
FILE NO/S
C 52 OF 2001
CITATION NO. 2001 WAIRC 02172
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Recommendation issued.
Mr P Stillman as agent and with him Mr
D Pretsel
Mr J Ferguson

_______________________________________________________________________________

Recommendation.
WHEREAS on 21 February 2001 the applicant applied to the
Commission for an urgent conference pursuant to s 44 of the
Industrial Relations Act, 1979;
AND WHEREAS on 22 February 2001 the Commission
convened an urgent conference between the parties pursuant
to s 44 of the Industrial Relations Act, 1979;
AND WHEREAS at the conference the Commission was
informed that the applicant and the respondents were in dispute as to the withdrawal of labour by employees of the
applicant engaged on shutdown maintenance work at the BHP
HBI plant in Port Hedland due to on site health and safety
issues arising from an emission of hazardous material from
one of the plant Ore Dryers commencing on or about the night
shift of 19 February 2001;
AND WHEREAS the Commission was informed by the
applicant that approximately 200 employees of the applicant
had withdrawn their labour following a meeting of employees at approximately 7.30am on 21 February 2001 which
industrial action was continuing as at the time of these proceedings;
AND WHEREAS the Commission was informed by the
respondents that the employees concerned had refused to perform work because they considered that to continue to perform
work in the circumstances would expose them to a risk of
imminent and serious harm to their health;
AND WHEREAS the Commission convened another conciliation conference on 23 February 2001 in a further
endeavour to resolve the issues in dispute between the parties;
AND WHEREAS the Commission, after having heard the
parties and having endeavoured to assist the parties to reach
agreement on the matters in dispute and having considered all
of the issues giving rise to the dispute was of the view that it
would issue a recommendation to the parties in order to endeavour to expeditiously resolve the dispute;
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NOW THEREFORE the Commission, having regard for the
interests of the parties directly involved and to prevent the
deterioration of industrial relations in respect of the matters
in question, in accordance with the provisions of the Industrial Relations Act, 1979 hereby recommends—
1 THAT the employees of the applicant presently engaged in industrial action at the BHP HBI site in
Port Hedland cease their industrial action and resume
work on a progressive basis as relevant work areas
across the site are deemed safe for normal operations as soon as possible after the report back meeting
on site scheduled for 0630 hours on 24 February
2001.
2 THAT in accordance with para 1 the agreed pre-start
training commence.
3 THAT a work crew(s) as required by the applicant
be made available in accordance with para 1 for the
Ore Dryer remedial work required to be undertaken.
4 THAT all other issues outstanding between the parties be progressed forthwith through further ongoing
discussions.
5 THAT the Commission will convene a further report back conference in Perth in the week
commencing 25 February 2001 on a date and time
to be determined by the Commission.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.

found that he had been dismissed unfairly. The matter
was remitted with instruction that it be dealt with
“according to law” and in accordance with the reasons
for decision of the Full Bench.
2

The appeal was determined almost two years after the
matter was originally heard and determined, principally
because of indecision apparently on the part of Mr Davis.
When the matter came before the Commission originally,
it proceeded on the basis of a claim for relief by way of
reinstatement only. The question of compensation as an
alternative remedy was not an issue. As a consequence,
scant evidence was led upon which a fair assessment of
compensation could be made. When the matter came back
to be dealt with “according to law”, the Applicant quite
properly conceded, given the effluxion of time, that it
would be unfair to the Respondent to insist on Mr Davis
being reinstated. The matter therefore proceeded by
agreement on the basis that compensation was now the
most appropriate remedy.

3

On this occasion the Applicant adduced further evidence
from Mr Davis, which evidence I accept; that is, that at
the time of his dismissal he was earning in the order of
$320 per shift, which translates to approximately $77,651
gross per annum. Since his dismissal Mr Davis has worked
principally as a labourer, mainly with a labour hire firm.
He has not sought to return to the mining industry,
because, having been summarily dismissed from
employment in the industry, he considered it would be
too embarrassing, and furthermore, having regard to the
reasons for his dismissal, unlikely that he would gain
employment in that industry. In the financial year
immediately following his dismissal he earned a taxable
income of $24,347, in the following year his taxable
income was $31,523, and for the financial year just
completed his gross earnings were in the order of $32,682.
He says that he was shocked by his summary dismissal
and, furthermore, following his dismissal, suffered
financial difficulty to the point that he had to refinance
the mortgage over the house in which he and his family
resided. Accordingly, in addition to compensation for loss
of income he now seeks compensation for “injury”
sustained as a result of his dismissal.

4

The Applicant contends that whatever formula is used to
assess compensation Mr Davis is entitled to the maximum
allowable under the Industrial Relations Act 1979. The
agent for the Applicant draws attention to the fact that in
the year following his dismissal Mr Davis suffered a
diminution of his income in the order of $53,000, which
exceeds the six months remuneration from the
Respondent. The Applicant asserts that there is nothing
to indicate that the Applicant would not have continued
to be employed by the Respondent indefinitely. He was
in effect a long-term employee, having worked for the
Respondent for approximately five years at the time of
his dismissal.

5

The Respondent on the other hand, whilst not seriously
challenging the evidence of Mr Davis as to his earnings,
contends that by not seeking alternative employment in
the mining industry where, as seems common ground,
there is potential to earn higher levels of remuneration
than as a labourer in another industry, Mr Davis has not
mitigated his loss. Moreover, the Respondent argues that
Mr Davis’ employment history is such that he was not
likely to have had a long-term future with the Respondent.
Accordingly, the Respondent contends that he should be
compensated for something less than the maximum
allowable under the Act. The Respondent draws attention
to the fact that Mr Davis was subject to criticism which
led to other proceedings in the Commission
approximately 12 months before his termination. At the
very least he could have expected a final warning as a
result of the transgressions which led to the termination
of his employment on the occasion now in question.

6

As to a claim for compensation for injury, the Respondent
says that the total compensation cannot exceed the
provisions of s 23A(4) of the Industrial Relations Act
1979.

CONFERENCES—
Matters referred—
2000 WAIRC 01468
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE AUSTRALIAN WORKERS’
UNION, WEST AUSTRALIAN
BRANCH, INDUSTRIAL UNION OF
WORKERS, APPLICANT
v.
BARMINCO PTY LTD, RESPONDENT
CORAM
SENIOR COMMISSIONER G L
FIELDING
DELIVERED
TUESDAY, 5 NOVEMBER 2000
FILE NO/S
CR 186 OF 1998
CITATION NO. 2000 WAIRC 01468
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application granted
Mr M D Llewellyn as agent
Mr R H Gifford as agent

_______________________________________________________________________________

1

Reasons for Decision.
On the initiative of the Applicant, the Commission referred
for arbitration the claim that a Mr Davis had been unfairly
dismissed from his employment with the Respondent on
or about 1 June 1998. Mr Davis was summarily dismissed
for leaving the workplace, albeit under duress, in breach
of the Respondent’s rules. The Commission as presently
constituted concluded that the Applicant had not
discharged the onus it bore to establish that Mr Davis
had been unfairly dismissed. Mr Davis, upon learning
that he was to be questioned by the Respondent about
conduct which led to his dismissal, chided his supervisor
that it would take a better person than he to sack him, and
was promptly summarily dismissed. On appeal Mr Davis
established that it did indeed take a better person than his
supervisor to sack him. A Full Bench of the Commission
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The law as recounted in the decided cases of the
Commission dealing with the assessment of compensation
is not altogether clear. The cases are many and varied.
Moreover, many are conflicting and complicated, if not
confusing.
8 In cases such as this, compensation should be fixed on
the basis of principle, not arbitrarily, but at the same time
not using the approach of a skilled accountant (See:
Norton Tool Co Ltd v Tewson [1972] 1 IRLR 86.) The
underlying principle is that an employee who has been
unfairly dismissed is entitled to be compensated so that,
as far as possible, he is put in the position as if he had not
been dismissed from his employment. Although that
requires a consideration of remuneration lost by the
employee, it is not the only matter that needs to be
considered. The overriding consideration is what is fair
and just, not only to the employee but also to the employer.
(See: Sprigg v Paul’s Licensed Festival Supermarket
(1998) 88 IR 21; and see too: Stork Electrical Pty Ltd v
Le Good (1999) 95 IR 1.) Compensation should not be
assessed as a punishment for the employer but as a fair
substitute for reinstatement. (See: Kennefick v Australian
Submarine Corporation Pty Ltd (No.2) (1996) 40 AILR
3-352.) Moreover, it should be assessed having regard to
the practical realities of the situation and not to common
law principles attributed to actions for breach of contract.
The Commission is required to award compensation for
unfair dismissal, not damages for breach of contract.
9 Unlike the Federal Workplace Relations Act 1996, the
Industrial Relations Act 1979 does not contain a formula
for assessing compensation in cases of this kind.
Nonetheless, in my opinion methods of assessing
compensation adopted by the Australian Industrial
Relations Commission, as outlined in Sprigg v Paul’s
Licensed Festival Supermarket (1998) 88 IR 21 in respect
of its jurisdiction to award compensation for employees
found to have been unfairly dismissed, should be applied
in this jurisdiction. (See also: Stork Electrical Pty Ltd v
Le Good (1999) 95 IR 1.) That approach is simple and
produces a result which accords with the dictates of the
Industrial Relations Act 1979, especially the provisions
of s 26. It must be acknowledged that the relevant
provisions of the Federal Workplace Relations Act 1996
differ from the provisions of s 23A of the Industrial
Relations Act 1979. The differences are not material,
except perhaps to the extent that they require the
Australian Industrial Relations Commission to have
regard to, amongst other things, “the viability of the
employer’s undertaking, establish or service”. (See:
Workplace Relations Act 1996, s 170CH(7).) Importantly,
the provisions of the Federal legislation require regard to
be had to the length of service of the employee, the income
lost or likely to have been lost by the employee, the efforts
by the employee to mitigate his loss, and “any other
matters the Commission considers relevant”. Essentially
those provisions codify what is common sense if a
compensatory order which is just and equitable is to issue
in any particular case.
10 The first step in the process is to calculate the income the
employee would have received had he not been unfairly
dismissed. That involves an estimation of how long the
employee would have remained in employment with the
Respondent had his employment not been terminated. In
that regard the conduct of the employee may well be
relevant. The conduct which led to the unfair dismissal
might be symptomatic of a decaying employment
relationship, in which case it might be open to conclude
that the employment would have ended in any event in
the near future. The need to reduce income where there
was a low expectation of continued employment was
endorsed in Manning v Huntingdale Veterinary Clinic
(1998) 78 WAIG 1107. The next step in the process is to
deduct from the estimated lost income any income
received directly or indirectly by the employee as a result
of the dismissal. First and foremost in that category is
any amount received by way of termination or severance
payment (other than in respect of accrued leave benefits
and the like). (See: Black v Brimbank City Council (1998)
77 IR 405.) Equally, income received by the dismissed
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employee earned in alternative employment during the
period of dismissal should be deducted from the original
sum. In this context it is well established that the employee
has a duty to mitigate his loss. (See: Growers Market
Butchers v Backman (1999) 79 WAIG 1313; and see too:
Fitzgerald v Oil Drilling and Exploration (International)
Pty Ltd [2000] WAIRC 01043.) Failure to mitigate the
loss can lead to a deduction being made to the extent that
the employee could reasonably have been expected to
mitigate his loss. The onus is on the employer to establish
that the employee has failed to mitigate his loss. (See:
Growers Market Butchers v Backman (supra).) Also,
money received by way of workers compensation during
the period of dismissal is to be deducted. (See: Brown v
Power and Another t/as the Royal Hotel Tumut (1996)
66 IR 1.) Similarly, if during the period of dismissal the
employee is unable to work, through illness or for any
other reason, that factor should be taken into account to
the extent that the employee is not entitled to paid sick
leave. (See: Stork Electrical Pty Ltd v Le Good (supra).)
It now seems settled that social security benefits are not
to be taken into account in this context. (See: Swan Yacht
Club Incorporated v Bramwell (1998) 78 WAIG 579.)
The sum remaining after those deductions should be
adjusted for contingencies or the “vicissitudes of life”.
Included in this category is an allowance for the fact that
the employment might end earlier than previously
anticipated. Obviously, the longer the employment is
anticipated to continue the more likely it is that the
anticipated period will not be satisfied. Furthermore,
allowance is to be made for the fact that remuneration is
to be paid to the dismissed employee in a lump sum rather
than over a period of time, as would have been the case
had the employment run its normal course. (See: Sprigg
v Paul’s Licensed Festival Supermarket (supra); and see
also: Stork Electrical Pty Ltd v Le Good (supra).) The
extent of the allowance made for contingencies will
depend upon the circumstances of each case. There are
recorded instances of deductions in the order of 25 per
cent to 33.3 per cent. (See: Sprigg v Paul’s Licensed
Festival Supermarket (supra); see: Stork Electrical Pty
Ltd v Le Good (supra) see too: Bostik (Australia) Pty Ltd
v Gorgevski (No 1) (1992) 41 IR 253.)
To the adjusted sum should be added any
compensation for “injury” of the kind envisaged by s
23A(1)(ba). Injury in this context is typically taken
to include shock, humiliation and distress as the result
of the dismissal. (See: Gilmour v Cecil Bros, FDR
Pty Ltd & Other (1996) 76 WAIG 4434.) There is
much to be said for the proposition advanced by von
Doussa J in Manuel v Pasminco Cockel Creek Smelter
Pty Ltd (1998) 83 IR 135 at 162 that “Dismissal in
virtually every case will cause the employee
disappointment, distress and a host of unpleasant
personal feelings. But in the ordinary run of cases no
allowance for hurt feelings or distress is made.”
Much the same view was adopted by the majority in
Timms v Phillips Engineering Pty Ltd (1999) 79 WAIG
1318 at 1326 and 1328. In any event, as a Full Bench of
the Australian Industrial Relations Commission has
recently observed, an award of this nature should not be
routine but made only where the evidence discloses that
the employee has suffered damaged as a result of shock,
humiliation and distress. (See: Coms 21 Ltd v Liu& Ors
(2000) 47 AILR 4-229.) The effect of the dismissal on
the family of the employee is not a relevant consideration.
(See: Buganovich v Bayside Western Australia Ltd (1998)
70 WAIG 8.)
Once all these factors are taken into account, the
remaining sum is that to which the dismissed employee
is entitled, subject to adjustment for the impact of tax. It
is necessary to calculate the taxation liability to ensure
that the employee receives the actual amount that he or
she would have received if they had continued in
employment. (See: Shorten & Others v Australian Meat
Holdings Pty Ltd (1996) 70 IR 360 at 381; see too: New
South Wales Cancer Council v Sarfety (1992) 44 IR 1 at
10.).
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15 The final sum so assessed is the amount of compensation
to which the employee is entitled, subject, however, to
the legislative cap imposed by s 23A(4) of the Industrial
Relations Act 1979. That cap is simply an arbitrary cap
and it does not operate as a maximum to be awarded only
in the most serious cases. (See: Capewell v Cadbury
Schweppes Australia Ltd (1997) 78 WAIG 299; and see
also: Sprigg v Paul’s Licensed Festival Supermarket
(supra).)
16 In the present case the task of assessing compensation is
made more difficult than usual because the evidence as
to the Applicant’s earnings at the time of his dismissal
and subsequently are at best scant. That may be due in
part to the fact that so much time has lapsed since the
Applicant was dismissed from his employment.
17 Not without some oscillation, in the end I am satisfied
that Mr Davis would have remained in the Respondent’s
employment, at least for the foreseeable future. It is true,
as the agent for the Respondent submitted, that the
incident which gave rise to these proceedings was not
the first difference Mr Davis had with the Respondent.
However, the evidence of the Respondent’s site manager,
Mr Manning, was that he did not anticipate any difficulties
if Mr Davis returned to the workplace and, moreover,
that he had a good working relationship with him, albeit
not with some officials of the Applicant. It is not without
significance that Mr Davis was a relatively long-term
employee and despite his differences with the Respondent
there was no real indication that his employment would
not have continued indefinitely.
18 Similarly, with respect to the attempts by Mr Davis to
mitigate his loss, I am not satisfied on the basis of the
evidence adduced in these proceedings that Mr Davis did
not make a proper attempt to find more financially
rewarding employment. The argument advanced by the
agent for the Applicant, that until recently Mr Davis had
a record of summary dismissal for misconduct, which
record was reinforced somewhat by an order of the
Commission to the effect that it was not satisfied that he
had been unfairly dismissed, is not without merit. In those
circumstances, I consider it improbable that he would
have been able to obtain similar employment in the mining
industry. The onus was on the Respondent to establish
that the Applicant could have obtained more lucrative
alternative employment in the mining industry or any
other industry, and it has simply not discharged that onus.
19 On the most credible evidence I am satisfied and find
that Mr Davis has lost income in the order of $134,000
since he was dismissed, taking into account his earnings
in the interim. Some allowance should be made for
contingencies, although not, in this case, for the fact that
compensation constitutes a lump-sum payment. With the
effluxion of time, there is no question of the compensation
constituting a payment for future earnings, given the
statutory cap on the amount of compensation that can be
awarded. The statutory cap of six months remuneration
for Mr Davis from the Respondent is approximately
$38,825 on this occasion. I am not satisfied that that sum
should be increased for superannuation contributions,
apparently deducted from Mr Davis’ earnings. The
evidence about the arrangements under which
superannuation contributions were paid were at best
vague. The testimony of Mr Davis regarding this matter
was very superficial, and it is clear that he did not fully
appreciate what the arrangement was. Thus, even if an
allowance is made for contingencies in the order of 30
per cent as I consider should be the case, the loss suffered
by Mr Davis would far exceed the statutory cap.
20 Although the Industrial Relations Act 1979 limits the
compensatory award to six months’ remuneration, that
does not prohibit the Commission from having regard
for losses sustained by Mr Davis beyond that period. Of
course, Mr Davis should not be able to benefit by reason
of the delay in bringing the proceedings to this point.
Had the question of compensation been considered when
the matter was first before the Commission in 1998, I
doubt that the result would have been materially different.
Indeed, on the basis of the evidence adduced on that
occasion, the result would still be the same. I suspect that
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my assessment of the probability of Mr Davis gaining
alternative employment in the mining industry would have
been the same. At that time, Mr Davis was in casual
employment and had earned in the vicinity of $1500 in
the period of six weeks since his dismissal. On the basis
of that evidence, I cannot think that he would have been
entitled to anything less than the statutory maximum.
21 Having regard to the loss of income sustained by Mr Davis
and to the statutory cap which applies in this instance,
the question of compensation for “injury” becomes
academic. On the basis of the evidence, especially that
adduced when the matter was first before the Commission,
it is difficult to conclude that Mr Davis should be awarded
any or any significant sum in this respect. He may well
have been shocked at the manner of his dismissal, but the
fact is that the suddenness of the dismissal was in part at
least brought about by the anger he displayed at the time
he was being interrogated or admonished for his actions
the evening before. I have no doubt that he suffered as a
result of the dramatic fall in income, but on the evidence
adduced in these proceedings it is difficult to comprehend
what that loss was. In any event, because of the magnitude
of his other losses and the statutory cap, that matter is
now academic on this occasion.
22 I hold that the Respondent should pay to the Applicant
on Mr Davis’ behalf the sum of $38,825 as and by way
of compensation for the dismissal found to have been
unfair by the Full Bench of the Commission.

2000 WAIRC 01508
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BRANCH, INDUSTRIAL UNION OF
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v.
BARMINCO PTY LTD, RESPONDENT
CORAM
SENIOR COMMISSIONER G L
FIELDING
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THURSDAY, 7 DECEMBER 2000
FILE NO/S
CR 186 OF 1998
CITATION NO. 2000 WAIRC 01508
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application granted
Mr M D Llewellyn as agent
Mr R H Gifford as agent

_______________________________________________________________________________

Order.
HAVING heard Mr M D Llewellyn as agent on behalf of the
Applicant and Mr R H Gifford as agent on behalf of the Respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979, hereby—
1. DECLARES that the Applicant was unfairly dismissed from his employment with the Respondent
on or about 1 June 1998;
2. DECLARES that it is impracticable to reinstate the
employee to his former position; and
3. ORDERS that the Respondent pay to the Applicant
the sum of $38,825 by way of compensation for the
unfair dismissal.
(Sgd.) G. L. FIELDING,
[L.S.]
Senior Commissioner.
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Result
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Respondent

Direction issued.
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Mr M Llewellyn
Mr H Downes as agent

_______________________________________________________________________________

Direction.
HAVING heard Mr M Llewellyn on behalf of the applicant
and Mr H Downes as agent on behalf of the respondent the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby directs—
(1) THAT the parties exchange and file a list of relevant
documents upon which they intend to rely at the
hearing of this matter by 14 February 2001.
(2) THAT the parties file an agreed statement of facts
(if any) by 14 February 2001.
(3) THAT the leading of evidence in relation to the issues in application no. CR 5 of 2001 will precede
the leading of evidence in application no. CR 18 of
2001.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.

4

2001 WAIRC 01128
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
ETHNIC CHILD CARE RESOURCE
UNIT, RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
WEDNESDAY, 8 NOVEMBER 2000
FILE NO/S
CR 32 OF 2000
CITATION NO. 2000 WAIRC 01128

6

_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Ms D. MacTiernan appeared on behalf
of the applicant.
Mr E. Rea appeared on behalf of the
respondent.

_______________________________________________________________________________

1

Reasons for Decision.
The matter referred for hearing and determination by the
Commission arises from the termination by reason of
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redundancy of Ms Kambourakis. Ms Kambourakis was
employed as the Resource Development Officer/Librarian
from 15 March 1990 until 19 June 2000. Her hours of
duty within that period of time changed on many
occasions. She initially commenced employment on six
hours per week increasing to a maximum of 37.5 hours
per week from 15 December 1996 until 14 March 1997.
Her hours then reduced to 24 hours per week, increased
again to 30 hours per week and finally between 19
November 1998 until she commenced long service leave
on 1 March 2000, she was working 37.5 hours per week,
the full-time hours for the position.
The conditions governing her employment are those
prescribed by the Ethnic Children’s Services Industrial
Award, 1993 No. A 10 of 1989. The ALHMWU and the
Ethnic Child Care Resource Unit had also reached an
agreement known as the ECCRU Enterprise Bargaining
Agreement 1999. This agreement has not been registered.
It contains a number of provisions, including provisions
for redundancy which are not found within the award. As
a matter of law, where the agreement and the award
conflict, the award will prevail.
On 28 February 2000 Ms Kambourakis was given notice
that her position would reduce from a full-time position
to 22.5 hours per week effective from 6 March 2000. Ms
Kambourakis was on long service leave from 1 March
2000 to 19 June 2000.
On or around 1 June 2000 the respondent’s management
committee informed Ms Kambourakis of its decision to
completely dispense with the position of Resource
Development Officer/Librarian. That is, her position was
made redundant and Ms Kambourakis’ services would
be terminated by reason of redundancy.
Three matters have been referred for hearing and
determination. The first of those is the claim of the
applicant union that the position made redundant by
ECCRU management was the full-time position of
Resource Development Officer/Librarian. The applicant
union argues that at the time Ms Kambourakis
commenced her long service leave, the position was a
full-time position and it was therefore to that position
that she returned following her long service leave. Thus,
the decision taken on or about 1 June 2000 by the
management committee was to make redundant the
position that Ms Kambourakis had previously held, that
is the full-time position, and Ms Kambourakis’
redundancy entitlements are therefore to be calculated
on the basis of the full-time hours she had previously
worked.
The evidence before the Commission establishes that on
28 February 2000 the respondent wrote to Ms
Kambourakis notifying her of the reduction in her hours
of employment from 37.5 to 22.5 hours per week effective
from 6 March 2000 (exhibit 3). As such, that change did
not so much restructure the position but reduced its hours.
To that extent, the change in hours is not inconsistent
with the historical changes of hours which have occurred
to the position since 1990 (exhibit 2).
The point to be made is that I find from the evidence that
as from 6 March 2000 forward the hours for the position
were 22.5 hours per week. It is to that position that Ms
Kambourakis returned on 19 June 2000.
It follows logically that the position which was abolished
by the respondent in its decision on or about 1 June 2000
was the position which had 22.5 hours per week.
That conclusion is not altered by the fact that Ms
Kambourakis was on long service leave between 1 March
2000 to 19 June 2000 and that she therefore never worked
in the position when it was a 22.5 hour position. The
position held by Ms Kambourakis existed whether or not
Ms Kambourakis happened to be working in it. Ms
Kambourakis’ period of long service leave does not
prevent the respondent from restructuring its operations
as it needs to restructure them. It merely needs to treat
Ms Kambourakis fairly if it effects a restructure. In this
case, there is no suggestion that Ms Kambourakis has
not been treated fairly. Rather, it is whether the position
made redundant by the respondent was the full-time

920

10

11

12

13

14
15

16

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
position at 37.5 hours or at the part-time of 22.5 hours
per week. For the reasons given, the position made
redundant was the 22.5 hour position.
There was a submission that the redundancy should be
seen as comprising two stages. The first stage would be
the reduction in hours from 37.5 to 22.5 hours per week
effective from 6 March 2000. The second stage would be
the decision taken on or about 1 June 2000 to abolish the
position. However, the evidence does not allow that
conclusion to be drawn. The notification to Ms
Kambourakis (exhibit 3) of 28 February 2000 is only a
reduction in hours and there is no suggestion in the
correspondence that there will be a consideration of
making the position redundant at a later stage. There is
no evidence before the Commission that the eventual
decision on 1 June 2000 was part of a two stage process.
Neither was that suggestion put to Ms McSporan in crossexamination. Accordingly, the Commission does not
regard the decision of 1 June 2000 as part of a two stage
process in the manner suggested.
Further, although this was not a point dealt with by the
respondent in its submissions and evidence, it is not
entirely clear to the Commission that Ms Kambourakis
can be deemed to have been made redundant as at 28
February 2000. That conclusion might be drawn more
readily if the position held by Ms Kambourakis had fixed
hours which remained unchanged for the duration of her
employment. For example, an employee engaged in a fulltime position but who subsequently has his/her hours
reduced may be held to have been dismissed from the
full-time position and offered a new position as a parttime employee. The position is less clear if the position
was created as a part-time position and the hours had
gradually changed, reducing as well as increasing over
time.
The second issue referred for hearing and determination
is the claim of the applicant union that reference to
“week’s pay” referred to in Clause 5(a).—Severance Pay
of the ECCRU Enterprise Bargaining Agreement 1999
refers to the entire pay of the employee at the time of the
notice of the redundancy. The reference in the claim to
“entire pay” is in fact a reference to the pay at the number
of hours worked by the employee at the time of the notice
of the redundancy. I have little hesitation in agreeing with
the applicant union’s interpretation. If an employee who
is working 37.5 hours per week is made redundant, their
redundancy payment should be calculated on the basis
of 37.5 hours per week. Correspondingly, if an employee
is working of 22.5 hours per week at the time the
employee is made redundant then the redundancy
payment to which the employee is entitled should be
calculated on the basis of 22.5 hours per week. That is
entirely consistent with the definition of “week’s pay” in
Clause 5(a).
In the case of Ms Kambourakis, at the time she
commenced her long service leave on 1 March 2000 she
was working 37.5 hours per week. However, she did not
return to work until 19 June 2000. If the respondent had
not made its decision on 1 June 2000 to make the position
redundant, Ms Kambourakis would have returned to work
and worked 22.5 hours per week (exhibit 3). The position
at 37.5 hours per week no longer existed after 6 March
2000.
In the case of Ms Kambourakis, the “entire pay” is 22.5
hours per week.
The applicant union finally seeks a Declaration that the
reference to “each year of completed years of service”
referred to in Clause 5(a).—Severance Pay of the ECCRU
Enterprise Bargaining Agreement 1999 means “each
calendar year of employment”.
Clause 5(a) is as follows—
“In addition to the period of notice prescribed in
Clause 12.—Contract of Service of this award for
ordinary termination and subject to further order of
the Commission, an employee who’s employment
is terminated for reasons set out in subclause (1)
hereof shall be entitled to two weeks’ pay for each
year of completed service with the employer.
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“Week’s pay” means the ordinary time rate of pay
for the employee concerned.
Provided that the severance payment shall not exceed that amount the employee would have earned
if employment with the employer had proceeded to
the employee’s normal retirement date.”
The union’s wording in the 3rd claim claim is not an exact
copy of the wording in 5(a). I have therefore taken the
union’s claim to be for a Declaration that the words “each
year of completed service” means “each calendar year of
employment”.
Within Clause 5 itself, it is provided that the continuity
of service is not broken on account of, for example,
absence from work on account of personal sickness or
accident for which the employee is entitled to claim sick
pay. It follows, therefore, that the “completed service” of
an employee is to be distinguished from for example,
“completed employment” of the employee.
The “completed service” referred to in Clause 5 therefore
refers to the employee attending for work and performing
work pursuant to her contract of employment. That is
because the employee’s attendance at work, and the
performance of work may be broken if she was absent
from work, for example, on account of personal sickness
or accident. The agreement therefore provides in Clause
5(b) that the service is not broken if such an absence is
an absence for which the employee is, for example,
entitled to claim sick pay.
It follows therefore that Ms Kambourakis is entitled to
two weeks’ pay for each year where her service was
complete for that year. That is, for each year that she
attended for work and worked in accordance with her
contract of employment.
If in any given year the position in which Ms Kambourakis
worked was a part-time position, and Ms Kambourakis
worked those part-time hours as required and attended
for duty when required, then that work counts as service,
and she had completed service.
The enterprise bargaining agreement signed by the parties
does not otherwise deal with the concept of “completed
service”. It is however to be read in conjunction with the
Ethnic Children’s Services Industrial Award, 1993 No. A
10 of 1989. In this regard, I note that in Clause 9.—
Holidays, subclause (1) provides for four weeks leave
annually after a period of 12 months’ “continuous
employment” with the employer, subclause (3)(a)
provides for weekly accrual on the basis of “continuous
service”. Clause 11.—Sick Leave provides accrual of sick
leave on the basis of each completed month of “service”.
It is also the case that absence on maternity leave does
not break the continuity of service of an employee but is
not taken into account in calculating the period of service
for any purpose of the relevant award or agreement.
The union’s claim is that the reference to “each year of
completed service” referred to in Clause 5(a).—Severance
Pay of the agreement means a calendar year. For the above
reasons I find it refers to a calendar year where Ms
Kambourakis’ service was not broken by any absence
from work unless the absence is provided for in Clause
5(b) of the agreement.
The Commission now adjourns the matter and invites the
parties to provide an agreed minute of any Order to issue
in the matter.
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Result
Representation
Applicant
Respondent

Matters referred discontinued.
Ms D. MacTiernan appeared on behalf
of the applicant.
Mr E. Rea (as agent) appeared on behalf
of the respondent.

_______________________________________________________________________________

Order.
WHEREAS an application was lodged in the Commission
pursuant to section 44 of the Industrial Relations Act 1979;
AND WHEREAS a conference between the parties was
convened;
AND WHEREAS the matter was referred for hearing and
determination;
AND WHEREAS this matter was listed for a hearing on 21
September 2000;
AND WHEREAS Reasons for Decision issued on 8 November 2000;
AND WHEREAS the applicant subsequently filed a Notice
of Discontinuance in the Commission;
AND HAVING HEARD Ms D. MacTiernan on behalf of
the applicant and Mr E. Rea (as agent) on behalf of the respondent;
NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—
THAT the application be discontinued.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.
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Reasons for Decision.
On 27th January 2000 the Western Australian Police Union
(WAPU) applied to the Commission for a conference
pursuant to s.44 of the Industrial Relations Act, 1979
(the Act) concerning a dispute with the Hon Minister for
Police (the Hon Minister) over safety and welfare issues
associated with the operation of single officer police
stations throughout Western Australia and in particular
the Yalgoo police station.
Later in these Reasons for Decision I will review in some
detail the events surrounding the disposal of that
application but for the time being suffice to say the dispute
raised was not resolved by conciliation and in due course
on 19th April 2000 the Commission made a Memorandum
of Matters for Hearing and Determination (the
Memorandum) under s.44 of the Act of the dispute that
remained to be resolved between the parties. The dispute
is delineated in the schedule to the Memorandum which
follows—
“The Western Australian Police Union of Workers
(WAPU) claims that it has received numerous complaints from its membership concerning Welfare,
Safety and Duty of Care issues associated with the
operation of single officer Police Stations. There have
been two conferences between the parties in an attempt to conciliate the issues but agreement has not
been reached
Proceedings concerning Yalgoo Police Station resulted in several improvements following
recommendations or observations by the Commission. However, the WAPU says those improvements
failed to resolve the fundamental Duty of Care issue
and the Minister should be ordered to appoint an
additional residing Police Officer at the Yalgoo Police Station.
The Western Australian Police Union also believes
that two other Police Stations, Gascoyne Junction
and Dwellingup have the same Welfare, Safety and
Duty of Care issues as Yalgoo and seek orders that
The Hon. Minister of Police be ordered to appoint
an additional residing Police Officer at each of those
Police Stations.
The respondent says the deployment of members of
the Police Force is the prerogative of the Commissioner of Police and objects to the issue of any order.”
[File No CR15 of 2000]
The Commission conducted inspections in the
surrounding districts and at each of the police stations
named in the Memorandum. The matter was completed
by the hearing of further evidence and final submissions
from the parties on 30th January 2001. The evidence
collected will be summarised and reviewed later in these
Reasons, as will be the submissions made on 30th January
2001.
First though a proper understanding of the issues that are
raised in the Memorandum is assisted by a review of the
history of similar claims before this Commission. The
review that follows is not exhaustive of all the issues
relating to the safety of police officers that have been
brought before this Commission, but will give an
indication of the important events that have been reviewed
and debated. The first relevant matter was in proceedings
to amend the Police Award No. 2 of 1996 (the Award)
which was before then Senior Commissioner E R Kelly
on 23rd November 1979. In his judgment [(1980) 60 WAIG
123] the Senior Commissioner commented on the
extensive inspections which were undertaken throughout
the State in dealing with a number of issues. One of which
was a claim that in specified areas and at specified times
‘[that]…employees not be rostered to patrol alone’. The
Reasons for Decision record that the parties met in
conference and had been able to reach agreement in
principle in relation to the question of one man patrols,
but were unable to agree upon the terms of the circular to
be promulgated. It is reported that after lengthy discussion
the Senior Commissioner was able to persuade the parties
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to agree to the terms of the circular to be issued. It was,
and it is in the following terms—
“A claim by the Police Union to amend the Award
by prohibiting one man patrols after dark, on major
highways, and in remote areas was not acceptable
to the Commissioner or the Chief Executive officer.
However, the parties have conferred and recognise
that there are times when patrols are better carried
out by two or more officers, and with this view in
mind the following instruction is promulgated.
“Where in the opinion of a district or regional officer in charge of a station or section, an officer
patrolling alone could be exposed to unacceptable
danger on the basis of known or likely risk factors,
he shall arrange for that officer to have adequate
support for his protection, unless such support is
not available”.
Please have this instruction circulated through your
area of responsibility.”
(1980) 60 WAIG 123
The significance of the agreement was that the decision
making concerning whether a patrolling officer would
be exposed to unacceptable danger resided in the opinion
of the District or Regional Officer In Charge of the station
or section. By implication that District or Regional Officer
was required to provide adequate support unless such
support was not available. In short the decision whether
a duty caused exposure to unacceptable danger was one
for management, one entirely within the hands of the
senior officer.
The matter was next aired before the Commission as a
result of the s.44 notification between the Western
Australian Police Union of Workers and The Honourable
Minister for Police No. C167 of 1984, by that application
the WAPU had sought a conference to discuss the question
of the Minister’s policy regarding safe working conditions
for police officers required to work alone. A series of
conferences, presided over by Commissioner G L
Fielding, took place on the 17th April, 17th May and 11th
July 1984. After extensive discussions the parties reached
an agreement that the Commissioner of Police would issue
an instruction promulgating the policy to be applied for
the provision of support to police officers patrolling alone.
Exercising powers under s.44 the learned Commissioner
made a Memorandum of the terms of the agreement to
be embodied in a general instruction to be issued by the
Commissioner of Police. The Memorandum is as
follows—
“POLICE PATROLS.
Arising from conferences before Mr Commissioner
Fielding of the Western Australian Industrial Commission and further to previous instructions issued
on October 25, 1979 and re-issued on July 14, 1983,
it is again brought to notice that the following policy
is to be adopted.
Where in the opinion of any Regional or Divisional
Officer or Officer In Charge of a Branch, Section,
Station or Squad, a police officer patrolling alone
could be exposed to danger on the basis of known
or likely risk factors, he will arrange for that officer
to have proper and adequate support for his protection, unless such support is not available.
It is impossible to avoid the unforeseen possibility
of a lone police officer being suddenly confronted
with a dangerous situation. This may also apply to
situations where there are tow officers together and
they will require additional support for their safety.
However, a real and genuine effort is to be made
throughout the State by Regional and Divisional
Officers and by Officers In Charge for police officers on patrol to have proper and adequate support
in the performance of their duties. In particular, there
should be a recognition of potential dangers for police officers patrolling alone at night.”
(1984) 64 WAIG 1350
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The agreement notes that the 1979 instructions had been
re-issued again in 1983 and there again brought to notice.
7 The last paragraph is different from the preceding
instructions and is relevant to these proceedings, it
requires that Regional and Divisional officers and Officers
In Charge are to make a real and genuine effort to provide
proper and adequate support to police officers who are
performing duties alone. In particular that there should
be a recognition of the potential dangers for police officers
patrolling alone at night. Management responsibility for
safety is highlighted by this agreement which was
embodied in a general instruction issued by the
Commissioner of Police.
8 The next time the issue of safety of police officers working
alone at a country police station was brought to this
Commission was in Application No. C325 of 1998
Western Australian Police Union of Workers and The Hon.
Minister of Police. This matter arose after Station
Instruction No 15 of 1998 was issued to police officers at
Geraldton who then had raised concerns associated with
both safety and operational aspects. The instruction was
issued in the context of the Memorandum of Agreement
made before Commissioner Fielding in Matter C167 of
1994 and which outlined the policy for implementation
in operations involving single officer patrols. In the
Geraldton matter the WAPU submitted that factors such
as environment, change of attitude by the public towards
enforcement of law and order, a dramatic increase in
assaults upon police officers in Geraldton and other areas
had substantially changed since 1984 when the agreement
was made. The WAPU sought an urgent conference
together with site inspections to assist in resolving the
issue.
9 The Commission conducted conciliation proceedings in
Geraldton. These proceedings were attended by every
police officer on the establishment at Geraldton except
for a small shift staff who remained on duty. Each officer
was given the opportunity to address the Commission on
their concerns regarding safety. As a result
recommendations were made by the Commission to the
Commissioner of Police. The recommendation was issued
as part of a s.44 proceeding and will not be incorporated
here, but essentially it was suggested to the Commissioner
of Police that during a trial period of 2 months that foot
patrols in the central business district of Geraldton occur
as required in Station Order 15 of 1998 but van patrols
be manned by two officers during that period. Officers
on shift would be required to report in writing any incident
they believed resulted either in an unsafe working situation
or had the potential to do so and these would be reviewed
weekly by the Acting District Superintendent.
10 The recommendation was rejected by the Commissioner
of Police, the parties had further discussions and appeared
before the Commission again on 18th December 1998
when the Commission issued a Memorandum of Terms
of Agreement pursuant to s.44(8)(d) of the Act. The
substance of the agreement was very similar to the original
recommendation made by the Commission on site in
Geraldton. The agreement, formal parts omitted follows—
NOW THEREFORE pursuant to the powers vested
in it by s.44(8)(d) of the Industrial Relations Act,
1979, the Commission does make, file and sign the
following agreement—
Station Order 15/98 is withdrawn
At the discretion of the Officer in Charge and having regard to the safety of officers consistent with
the memorandum of understanding issued by Mr
Commissioner G Fielding on July 11, 1984, single
officer foot and van patrols will be conducted in
Geraldton subject to the following considerations—
• Single officer foot patrols will generally be restricted to the CBD.
• Where deemed necessary by the OIC foot patrols
maybe conducted in other than the CBD. This
may include but is not restricted to football
matches, fetes, shows, crime target areas, speedway and the like.
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• Where van patrols will invoke tasking the OIC
will provide two officers per patrol. There will
however be occasions when this is not possible
and there will also be occasions where more than
two officers may be necessary to resolve a situation.
• The final decision in all circumstances will rest
with the OIC or in his absence the shift supervisor.”
11 The next time the Commission became involved in single
officer police station safety concerns was when it
commenced to deal with Application No. C15 of 2000,
the originating application for this reference. The
Commission sat at Yalgoo, it conducted inspections and
interviews of interested persons. On the following day it
issued to the parties notes and observations and some
suggestions. To understand the situation as it was in
Yalgoo prior to the formal hearing of this matter I have
decided that it is in the public interest to publish those
notes and observations which follow—
“The Western Australian Police Union of Workers
(WAPU) notified the Commission of a dispute with
The Hon. Minister for Police (the Minister), relating to issues associated with the operation of Single
Officer Police Stations within Western Australia and
in particular the Yalgoo Police Station.
Yalgoo is located 200 kilometres inland from
Geraldton. It is manned by one police officer about
whom the WAPU has serious concerns relating to
safety and welfare. In particular these concerns are—
• The isolation of Yalgoo Police Station;
• The standard of communications;
• The inevitable delay in back-up from neighbouring Police Stations;
• Security aspects of the current OIC quarters; and
• Lack of support to take regular leave.
At a briefing on arrival at Yalgoo the parties were
informed that the Commission would conduct inspections and view the work and physical conditions.
They were invited to arrange the inspections to include areas they wished the Commission to view. The
Commission said it was not its intention to make
any recommendations or issue any orders but to form
an impression of the circumstances under which the
Officer in Charge works in Yalgoo and make some
observations that may be of assistance to the parties in future discussions.
Among others, the Commission interviewed Senior
Constable Needham (the OIC) and his wife, District
Inspector Gary O’Meara, Sergeant Ron Pace. The
Commission was invited to and met the Chief Executive of the Shire of Yalgoo and had discussions
with the Publican.
The Commission accompanied Senior Constable
Needham on a number patrols made over the 24 hour
period and had a continual round of discussions with
other people who could supply information concerning policing at Yalgoo.
In summary the circumstances confronting Policing
in Yalgoo are these—
There are 90 indigenous people and 12 caucasians
who are permanent residents. Yalgoo is a regular
stopover for indigenous people travelling around the
Murchison. The town is visited every fortnight or so
by, up to 100 people, who will stop overnight. Depending upon when the visits occur they are
accompanied by excess consumption of alcohol and
drugs. There are regular and violent confrontations
amongst the indigenous people.
The permanent towns-people consist of a number of
families who have been feuding for many years.
There are also regular domestic arguments which
need to be attended by police.
Last year Senior Constable Needham suffered a severe assault which resulted in him being hospitalised.
He received a commendation for his conduct on the
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night concerned, however, it is clear from information gathered on the visit that the style of Policing in
Yalgoo has changed since that event. Police presence is less obvious for instance, the publican says
‘no police officer has visited the Yalgoo Hotel for
the past three months’. When there are disturbances
at the hotel the publican does not call the police, he
deals with the matter himself. The Chief Executive
Officer of the Shire also commented on lack of an
obvious police presence.
Any reliefs for the OIC are arranged through Mt
Magnet Police Station. The OIC of Mt Magnet Police Station told the Commission, “No Officer will
attend a relief at Yalgoo voluntarily, they all have to
be ordered to do so”. Sergeant Pace said he fully
understood the reasons why officers do not like going to Yalgoo. Those reasons are clearly associated
with perceptions of lack of safety.
As a result of an incident in the town and complaints
by the Shire about the lack of police presence, the
Regional Commander has ordered that there must
be a police officer in the town at all times. Prior to
this order, the OIC was able to go to the coast on
weekends. This avenue of relief is no longer available. The order of the Regional Commander has been
implemented by orders from the District Inspector
that it is up to the OIC to arrange his own relief. If
no officer voluntarily agrees to provide cover the
OIC is to advise the District Inspector who would
then order relief. This is an unsatisfactory situation
for the reasons I will set out below.
The above is sufficient background for the comments
I now make—
It is clear that there are serious Duty of Care obligations which are not being met by the Minister. The
OIC is regularly subject to dangerous situations outside the normal scope of policing. He has no back
up in the town. If anything happens to him he has to
rely on his wife for communications to summon back
up. If back up is required it is said to be, ‘at least an
hour away’. From conversations with Sergeant Pace
it is clear that it would be the exception that the back
up could arrive within an hour, more likely it would
be an hour and a half to two hours by the time reinforcements could reach Yalgoo. Radio
communication is so bad that if the OIC called for
assistance it is more likely than not that his wife
would not be able to hear the call if he was more
than a few kilometres away.
The situation is unsafe and this needs to be addressed
as a matter of urgency.
Issues of safety and security arise with the quarters.
The quarters are open to the public. On a number
occasions persons have entered the building and
have had to be ejected by the wife of the OIC. On at
least six occasions the OIC has arrested intruders
on the property when they have come to fight him.
The next issue concerns weekend leave. It is clear
that the opportunity for rest and recreation is nonexistent in Yalgoo. The effect of the order for constant
policing in the town is that the OIC is not able to get
relief from the environment in which he has to operate. It is a management responsibility to ensure that
reliefs are provided allowing adequate respite leave
for the OIC. Where officers refuse to go to Yalgoo
voluntarily and have to be ordered, to place the burden on the OIC of organising his own relief, is not
fair. If the OIC asks his colleagues to relieve him
and they refuse, then he has to go to the District
Inspector and have them ordered to do so. This will
lead to friction between officers of the same rank. It
is the duty of the managers to ensure that adequate
policing occurs in the town and if the order is that
there needs to be a police officer present at all times,
it is a management responsibility to ensure that occurs by issuing appropriate orders.
At this stage, I do not intend to make any suggestions concerning manning of Single Officer Police
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Stations generally throughout Western Australia, nor
do I intend to make any formal recommendations
concerning Yalgoo.
In summary, I suggest—
• immediate action be taken to improve communications;
• supply back up at a greater level than is available at the moment;
• provide adequate relief for the OIC to have regular leave from the town;
• improve the security of the OIC quarters.”
The notes and observations were issued on 11th February
2000 and on the same day the Commissioner of Police
responded through the Police Service Manager Workplace
Reform that action had been taken as follows—
• A Satellite Communication System will be provided to the Police Officer at Yalgoo and is on
order;
• A greater level of backup will be available with
the combination of relief from both the Mt Magnet and Mullewa Stations. The Station at Mullewa
will shortly be returned to full strength enabling
this to occur;
• Inspector O’Meara from the Meekatharra District will ensure that the Officer in Charge of
Yalgoo is permitted to have regular leave from
the Town;
• Security of the Officer in Charge quarters will be
improved significantly with the construction of
new quarters behind the Police Station. This will
be available for occupancy in June of this year.
On 7th March when the WAPU wrote to the Commission
to advise that the OIC of Yalgoo Police Station had again
been assaulted. The WAPU requested that further
proceedings be convened urgently to address the duty of
care aspects. A further conference was held on 20th March
2000. At the conclusion of the conference, with the matter
still being unresolved, the Commission told the parties it
would refer the dispute for arbitration. The representative
for the WAPU drew the Commission’s attention to the
problems the union had concerning single officer police
stations generally and was directed to prepare a statement
of issues for the Commission’s consideration. These were
submitted on 6th April 2000. Having considered the
statement and the matters before it in the conferences the
Commission decided to make the Memorandum of
Matters for Hearing and Determination in the terms that
have been set out above. This meant the dispute dealt
with issues relating to Yalgoo to which Gascoyne Junction
and Dwellingup were added as the WAPU averred that
the same welfare and safety issues raised at Yalgoo existed
at those places. It sought orders to appoint an additional
residing police officer at each of the police stations. These
claims were opposed by the Commissioner of Police who
objected to the issue of any order.
The Commission preceded to dispose of the matter on
21st June 2000 when it visited Yalgoo to take evidence on
oath and conduct further inspections. The format used
was the same in each location, the Commission with the
cooperation of the parties, which I acknowledge and
appreciate, made patrols alone with the Officer In Charge
(OIC). During these the OIC was able to point out areas
of policing interest in the township and surrounding areas
and was given the opportunity to educate the Commission
on the way he carried out his policing duties. At the
conclusion of the inspections with the OIC there were
inspections with the parties. The Commission then
conducted a proceeding on the record, during which the
parties were given the opportunity to produce sworn
evidence and to cross-examine.
At the time of the inspections on 21st June 2000 in Yalgoo
there was a new OIC. Senior Constable Johnny Hart said
he had commenced duties at the town on 17th April 2000.
He resided in the quarters with his wife. Senior Constable
Hart is a policeman of 24 years experience, he described
the demography of the district for which he had
responsibility. He told the Commission that the area is
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about half a million square kilometres, stretching in the
south from the Mount Gibson Emu Farm south of the
Great Northern Highway through to the Murchison
Settlement half way between Mullewa and Gascoyne
Junction. The eastern and western boundaries range from
Mt Magnet to half way to Mullewa. This area contains
over 40 pastoral stations and an operating gold mine. The
OIC confirmed that the nearest backup would be from
Mullewa and/or Mt Magnet which are both 122 km away.
He estimated that if other officers were working and were
available, during the day they should reach Yalgoo safely
within 45-50 minutes, but at night again if anyone was
working and available it would take at least double that
time.
16 As for the matters of policing interest he said that trouble
makers from outlying stations can come into town on
Friday and Saturday nights but the local townspeople
usually become involved in activities on Wednesday,
Thursday and Friday nights. The intensity of the activities
increased coincidental to the date of payment of social
service monies. Senior Constable Hart described the
current situation in Yalgoo as having a stable permanent
population. There were not too many problems, but he
confirmed that the number of people in the town was
subject to large fluctuations arising from funerals and
other cultural activities. Senior Constable Hart observed
that on occasions he thought it would be ‘nice’ to have
someone watching his back, but when there is no-one he
does the best he can. This affected the way he would
carry out his duties such as in searching vehicles and the
like.
17 Concerning relief he said the policy had changed; he was
able to take weekly leave; all he had to do was simply
advise the OIC at Mt Magnet or Mullewa of his intention
to leave town and they arranged patrols to cover his
absence. He said the quality of temporary housing was
good. The new police quarters were all but finished and
they looked to be of an extremely good standard. He had
been supplied with a Global Star Satellite Phone which
was very effective, he had never lost a signal at any time.
He gave evidence that when a new police officer comes
to town local people will test that police officer out in
various ways and that is a normal incident of policing.
He did not think that there were too many people in town
would make themselves available to give a hand if he
needed it, he therefore did not rely upon them. He gave
evidence that in his long experience it was usual for Senior
Constables to have had 10 years in the job before being
appointed to a single officer station, unfortunately that
had not happened over recent years. More often than not
reliefs were very young officers not long out of the
Academy. Senior Constable Hart agreed that there was
not enough work at Yalgoo for two policemen, but he
would like an Aboriginal Police Liaison Officer stationed
there, purely on the basis that when he had previously
served at Yalgoo most people in town said they were happy
that he was there because he is an Aboriginal person. An
examination of the station records during both times that
he had been in Yalgoo shows there had not been a lot of
problems at all. Senior Constable Hart made it clear that
if incidents happen in his town he would attend them,
assess the situation first and then if he needed he would
call for backup before becoming engaged.
18 Evidence was also taken at Yalgoo from Inspector Gary
Charles O’Meara who is the District Officer for the
Meekatharra police district and has operational
responsibility for Yalgoo. Inspector O’Meara is an
experienced police officer with extensive country service.
He described Senior Constable Hart as an experienced
officer and would expect him at all times to have his
personal safety uppermost. If adverse situations developed
at Yalgoo there are arrangements in the Meekatharra police
district through Mullewa and Mt Magnet to give support
as needed. Specific orders had been given to Senior
Constable Hart concerning his safety. Inspector O’Meara
opined that there were policing situations when two police
officers would not be enough to contain a problem safely.
He had experienced situations when ten officers would
not suffice and when that happens a holding operation is
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conducted until reinforcements arrive. He described that
when a public event such as a funeral or a race meeting
occurs extra staff can be organised and are. He would
expect Senior Constable Hart to get backup if he thought
it necessary. Inspector O’Meara would have a police
officer either from Mt Magnet, Mullewa or even
Meekatharra, be stationed for the duration of the difficulty
if need be. To do so was a mere formality. He agreed that
problems can flare up and those times can be dangerous
for a police officer. He would expect if a dangerous
situation occurred that the OIC would disengage, walk
away and come back later. He acknowledged that
unfortunately sometimes that cannot be done. At such
times there is vulnerability but Inspector O’Meara did
not expect that a police officer would exacerbate that
vulnerability by wading into situations which would put
himself in jeopardy.
19 The Commission conducted inspections at Gascoyne
Junction where it took evidence from the OIC Senior
Constable John Loftus. In his evidence Senior Constable
Loftus provided a summary of the events that occurred
during the inspection patrol with the Commission. He
had been in the posting for 5½ years and had applied for
an extension of 3 years when his tenure concluded. As
for unusual characteristics of the posting he thought its
remoteness and weather were significant. The summer
temperature was usually around 45-46 degrees Celsius
this makes it important to know and understand the bush
if searches are conducted. There are a number of
Aboriginal communities in the area and Senior Constable
Loftus visited them regularly. As an expression of good
intention and respect to the community he invariably did
so with no show of firearms. His nearest backup was
Carnarvon. If the roads were in good condition it would
be 1½—1¾ hours before any backup could arrive. Senior
Constable Loftus had made arrangements with local
people for support. In addition to his police supplied radio,
in his vehicle he carried a UHF CB radio which gave him
communications with shire vehicles and other radio
stations in the district. He also carried a VHF CB radio.
By arrangement an emergency frequency is monitored
by pastoral stations. The VHF set also gave Senior
Constable Loftus direct communications with an aircraft
operated by one of the stations. Using those facilities he
can seek assistance from up to 80 km away.
20 As for backup in the town Senior Constable Loftus was
confident that if he ever wanted assistance it would be
immediately available. However he tried to avoid the
situations where he needed to call for civilian help. He
had good liaison with the licensee of the hotel who gave
him prior advice of any potential trouble. Senior Constable
Loftus gave evidence of his community role. He had good
relationship with the community including Aboriginal
people. He described the community as being very happy.
He would have one or two offence reports a year but that
he had a general community role. For instance assisting
when people were injured, women in labour and attending
accidents on stations. On many occasions he liaised with
the Flying Doctor and delivered medical aid on the
instruction of the Royal Flying Doctor Service doctors.
Senior Constable Loftus said that he had no concerns for
safety on his long lone patrols through vehicle rollover
or serious accidents. He drove according to the road
conditions and had never had an accident in his life.
21 The evidence of Senior Constable Loftus was supported
by that from Acting Assistant Commissioner Gronow. The
Acting Assistant Commissioner made it clear that the
fundamental requirement of his police district was that
safety of people, and that includes community and police
officers, is the first priority. Any officer who required
backup would receive it and in remote places the support
would be flown in if necessary. The Acting Assistant
Commissioner was of the opinion that an important issue
in one man police station operational staff was selection
but he was vitally aware of the need to look after officers
who were working alone. He made the point that Senior
Constable Loftus also provides a service to the town.
Whether that be as a grader driver, a mechanic, a midwife
he was a vitally important presence in the town. The
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Acting Assistant Commissioner expressed the opinion that
all one man police stations should be three man police
stations, but that was a personal view. However the reality
is that prudent use of available resources made that
impossible. If the OIC needed support he would get it,
whether that support is permanent would depend upon
whether there was justification to make a permanent
appointment. In the case of Gascoyne Junction Senior
Constable Loftus did the job well by himself.
22 Acting Superintendent Gary Cox also gave evidence. He
supported the comments of Acting Assistant
Commissioner Gronow. He made it clear that a continual
concern of his is to ensure that police officers are safe in
remote locations. He had spoken to Senior Constable
Loftus on a number of occasions in relation to that matter
and he had continuing discussions with local people to
keep himself informed. Acting Superintendent Cox had
issued specific instructions that OIC was not to go places
of policing interest where there was potential for trouble,
without support. He said that in situations like the Landal
races or other events which were planned, manpower
resources were argumented from Geraldton, Carnarvon
or Meekatharra. The district office would not hesitate to
fly backup police officers if assistance was required. There
was a continual scan of the infrastructure required to
deliver the policing service to the town and if staff were
needed to be shifted from one station to another that
happens as a routine affair.
23 The Commission took evidence in Carnarvon from
Inspector Bernard Daly who is the Assistant District
Officer at Geraldton. He had personal experience as an
OIC of a single officer police station in Wittenoom where
the nearest backup was 120 km away at Tom Price. He
had to rely on his own devices; that usually meant on
people within the community to come forward and assist
if required. It was essential for a new police officer going
to a town to develop good communications. There were
lots of police officers who have that ability.
Communication with the local publican, shop owners and
business people allows an assessment to be made of likely
trouble areas and lets the community know how the law
is to be upheld. Inspector Daly said that if he was selecting
someone as an OIC of a remote station he would want to
know the background of the person, make an assessment
through peers and superiors and seek anecdotal
information about the candidate’s ability to talk to people,
get them on side and be able to run policing programs. If
an officer had those kinds of abilities Inspector Daly
would have no hesitation in appointing him as an OIC.
He accepted that it is a management responsibility to select
the right people. Selection is difficult sometimes but time
should be taken to ensure the person appointed is the
best available. Inspector Daly made a comparison of the
danger to police officers in a town like Carnarvon with a
single officer police station. Single officer police stations,
in his opinion could be fraught with danger, but no more
or no less than two officers patrolling in a town like
Carnarvon on a Friday night. They could become
embroiled in the situation where they have no access to
their radio because they are out of their vehicle or have
otherwise lost the ability to call for backup. Inspector
Daly said “[If]…we haven’t the ability to call backup
right [away] most fights happen and in three minutes
they’re over. If you are standing up you’re the victor. If
you’re lying down no matter how quick the backup is
around the corner you’re injured. That is the nature of
the job.”
24 Inspector Daly made it clear that no-one in the
management of the police service wants to put police
officers in situations where they may be injured. Officers
in the district would know that Acting Assistant
Commissioner Gronow is adamant that if there is a
situation where they believe they could be injured they
are to back off and wait for support. If that support was
three hours away, so be it. Sometimes it is possible that a
police officer has to deal with the situation at hand but
that is the nature of the job. As Inspector Daly put it “that
is why we wear these badges”. Inspector Daly opined
that in a place like Gascoyne Junction there may be one
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time in 12 months when an officer would have to take
evasive action because he was unable to quell a situation
or it may be that he will have to back off for periods of up
to 2 hours until an aircraft arrives with support. Again
that is the nature of the job, every person who takes on
the mantle of a police officer knows that there is an
element of danger to it every day. Inspector Daly agreed
with Mr Smith, who appeared for the WAPU, that it would
be worthwhile and make common sense to relieve a
percentage of danger to appoint additional officers to
single officer police stations. That was a matter of
assessment for the field commanders to make but
ultimately the Commanding Officer would not expect an
officer working alone to do anything that was dangerous,
he would expect commonsense judgement to be made.
The attitude of the Geraldton Police District Command
is that if officers require backup, regardless of the expense
and the resource required, officers would be recalled and
sent to help. Inspector Daly also made the point that if an
additional officer was appointed to a single officer police
station there was still a continuing problem to cover
annual and other leave. In many cases officers would be
on their own in any event, and so the basic rules about
sensible self protection would have to apply.
25 Proceedings at Dwellingup were conducted on the same
format used in the other two locations. In company with
the OIC Senior Constable Christopher John Gilmore the
Commission was shown places of policing interest in the
Dwellingup townsite and then on extensive patrol in the
Murray River valley through camping grounds and the
river area used frequently by campers. During the patrol
test radio calls were made. No communications were
possible from the river valley. The permanent population
of Dwellingup is around 600 but increases from October
through to the last long weekend in April by up to 15,000
people each weekend. These people are present for
camping and recreation purposes and create additional
policing problems. Senior Constable Gilmore patrols on
both sides of the river observing people and detecting
disorderly behaviour. Limited assistance is available from
Conservation and Land Management (CALM) rangers.
Radio communications in the area are all but non existent
except in some high locations when there are traces of
signal from time to time. Dwellingup police carry a radio
on the CALM net, however the contact is with rangers
who finish work at 4:00pm. The lack of reliable radio
communication is a major concern to Senior Constable
Gilmore because he may be confronted with a developing
adverse situation in the river valley and would be unable
to summon backup.
26 Constable Gilmore related that he had been assaulted by
a female who had refused to leave premises and because
of that he arrested her. The woman appeared to be violent
so he called for backup but it did not arrive before he had
to make the arrest. He was injured while making the arrest.
He had also been threatened by a drink driver who became
violent. The driver told him that he knew that Senior
Constable Gilmore was a single officer station, that he
could find out where he lived and he would cut the throats
of the police officer’s family. When he was appointed
OIC he had received no additional training at all. If he
needed backup he would either ask his duty Inspector or
could make reports to Perth or into specialist units such
as the Gallapoli Task Force if he saw the need to do so. If
a group came to town and it appeared they would reek
havoc on Dwellingup he would seek backup. He said he
would not be fearful of going to the recreation reserves
on his own, but he did not and could not rely on the CALM
rangers, who are untrained in police duties, for any
support if there were violent events. He was more
concerned with incidents that blew up rapidly and there
is no chance to call for backup. In his opinion a second
officer should be appointed at Dwellingup.
27 Evidence was also taken at Dwellingup from Acting
Inspector Phillip Clews who was also Acting District
Officer for the Bunbury District based in Mandurah. He
described Dwellingup as having a large tourist population.
It would be difficult to police it from Pinjarra given that
station’s responsibilities for the highway and traffic.
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Acting Inspector Clews expressed the opinion that there
was an occupational health risk in single officer stations
but the answer lays in identifying the risk and
appropriately managing it. He conceded that at times the
ratio of police to people dropped to one to 8,000 in the
Dwellingup area. It was an appropriate management duty
to ensure that the risk to the OIC was limited in those
circumstances by supplying support to him. It is an over
simplification to say that an additional police officer at
Dwellingup rectifies the problems at such a place. It does
not necessarily alleviate the risk to an officer or officers.
Because there are two officers it does not mean the risk
would diminish substantially, it depends on time, place
and circumstance. It can be said though that additional
support allows for a safer environment.
Acting Inspector Clews was not aware of radio
communication problems mentioned by Senior Constable
Gilmore although he had similar experiences in isolated
areas where line of site communications are unreliable.
He said that this does add an additional dimension to the
risk associated with single man officers but complete
communications wont necessarily alleviate that risk.
When asked to explain his opinion about the minimisation
of risk by placing a second officer at the station he said
that there might be a reduction but it would not necessarily
be a complete alleviation of the risks. The decisions about
such things should be made by the appropriate District
Officer who has a full picture of resources available. There
are a number of considerations including the minimum
manning levels which are determined elsewhere and the
question of resourcing generally which was in the hands
of the Superintendent and other senior officers. He
conceded that Dwellingup is growing as a tourist
destination and a residential area as the coastal strip
becomes more populated.
In proceedings conducted in Perth on 30th January 2001
the Commission heard evidence from Inspector Anthony
Jarret. Inspector Jarret had been involved in all of the
proceedings, attended all of the inspections and assisted
the Commission in its investigation activities at each of
the towns.
Inspector Jarret is attached to the Human Resources
Directorate, he is a police officer of 26 years experience
which have included General Duties, Criminal
Investigation Branch, Officer In Charge at Shay Gap for
3 years and then 7 years at the Criminal Intelligence
Bureau. He related his experience working in a single
officer police station in Shay Gap and how he had
organised the policing of that town. He described the
human resources aspects of the selection of a police officer
for appointment to a single officer station. He said the
attributes to target are integrity, moral and physical
courage, fortitude and self reliance, all of these traits are
developed over years of service. He described the first
8½ years from appointment till the time an officer
becomes a senior constable as a full time ongoing
apprenticeship. He also described the partnering system
where officers work with experienced persons. Officers
who have reached their 9th year of their service are able
to apply for appointment to a single officer station. These
appointments are popular because it usually leads to
accelerated promotion. There is no specific training for
police officers working alone but the personal quality of
self reliance is very important. At the times when a police
officer does have to work alone he needs to be more
watchful of his circumstances and become attuned to
options that might be important in dealing with an
evolving situation.
Inspector Jarret gave evidence about a riot in which he
had been involved and how the circumstances dictated
the necessity to step back and wait for backup. He also
said by the same token if a person is in danger it is
imperative for the police officer to step in. If the police
officer is alone in that situation he must look after himself
and if he has to protect life he may have to use some of
the force options that are available to him. He has to weigh
up the use of those options. They are very rarely used but
it is important that as a primary step if it is possible for

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

no-one to be injured or hurt over the situation that is what
must be achieved. OIC’s working alone are instructed to
ensure their safety and have force options available
through their baton, OC spray and firearm. All of these
options are available and can be used but it is better to
use local alliances instead. If there is still a problem there
is backup from neighbouring stations. In Inspector Jarret’s
opinion in 99.9% of the times an experienced officer can
actually plan ahead.
33 Inspector Jarret analysed research he had commissioned
on the number of assaults upon police officers. In 19992000 there were nearly 1,000 assaults and none of those
were at single officer police stations. In a sub-set of the
statistics, Inspector Jarret examined regional centres
Kalgoorlie, Bunbury and Geraldton. There were 200
assaults in 1999-2000, 8 were on officers working alone
and 192 on officers working with one or more partners.
An examination of the offence reports in single officer
police station towns indicated that there is a small number
of offences reported. There are currently eight single
officer police stations in Western Australia. Around
Australia there are nearly 300 , New South Wales has
over 100, Victoria the same, in Tasmania 40% of police
stations are single officer and South Australia has 50.
Enquiries were made in each of the jurisdictions. These
revealed there had been no experience of any of the
problems concerning danger or inherent danger of the
nature that have been examined in these proceedings.
Inspector Jarret said that there is a constant review of
manpower. When work levels were increased officers are
transferred but there is a community expense to be
balanced.
34 In summary Inspector Jarret aid that assaults on officers
in single officer stations are actually quite rare. There
has not been one reported in either of the years 1999 and
2000. In that period one in four police officers reported
an assault but none of these incurred at a single officer
police station. But even of those in major centres, only
4% of assaults are committed on single officers. The
conclusion he drew was that where community
partnerships are developed the research indicates that
single police officer stations are not any more dangerous
than policing in general. In fact the figures seem to support
to notion that the policing if anything is more dangerous
in larger centres.
35 Deputy Commissioner Operations, Bruce John Brennan,
gave evidence. Deputy Commissioner Brennan has been
a police officer for almost 36 years. Without reciting the
detail his experience is clear that he is one of, if not the
most experienced operational police officers in the State.
As well as his responsibilities as Deputy Commissioner
Operations he sits on many committees, for example
technology, Delta reform changes and the establishment
control board. He is also on the standing committee of
protection against violence. He has worked alone in
remote locations on various occasions all over the State.
In his opinion the experience of single officer police
stations can be repeated in many small multi officer
stations when there are a few persons on duty. Quite often
officers in multi officer stations are on duty alone. In those
a police officer has to be tuned into his circumstance,
alert to the likelihood of things that can do him or herself
or the community damage. He conceded that it is difficult
to work in smaller towns but it was important to become
part of the community, to develop friendships to get an
understanding of what the community is about. At times
it will be difficult or dangerous to do the job, that is when,
in Deputy Commissioner Brennan’s experience, the
community would give support. Community interaction
was critically important and according to the Deputy
Commissioner it did and still does work. The Deputy
Commissioner was Deputy Principal and later on
Principal of the Police Academy and has long experience
in the educational philosophy and training of new police
officers. He held that the credo of Robert Peel that ‘the
police are the other people and the people are the police’
still holds good. The program of Safer WA which involves
the Police Service re-engaging with the community to
work together is an important extension of this principle.

36

37

38

39

40

41

927

The Deputy Commissioner opined that ‘we police with
the permission of the community and with their
assistance’.
Deputy Commissioner Brennan said that at the Police
Academy particular emphasis is given to dealing with
situations when police officers work alone. They are
taught there were things that should not be done, there
are places where they should not go without backup and
there are activities they should not engage in unless there
is good capable support close at hand. These things must
be taught because sometimes events necessitate
intervention. The oath of office requires that a police
officer act to do his or her duty. They are required to
exercise intelligent judgement. If an attempt to exercise
authority, results in injury or incapacitation because they
intervened too quickly then the officer is unable to perform
his function. It is a question of applying a balance,
understanding how to read the situation.
Evidence was given by Deputy Commissioner Brennan
about the Establishment Control Board of which he is
the chairman, he described its structure and functions. It
examines and reviews staffing on an ongoing basis across
all operational policing areas including suburban and
country police stations, squads, units, sections and
branches. It has to take into account special communities
and socio-demographics. It has to factor in circumstances
such as change in population levels, policing
requirements, new mining operations, fishing fleets and
so on.
Of country police stations Deputy Commissioner Brennan
believes there is more sense of community and feeling of
being closer to the communities than there is in the City.
He believed that policing is a difficult, demanding and
sometimes dangerous vocation, because a police officer
never knows when danger is going to arrive. It is
dangerous at times without doubt but not all the time.
There should be in each police officer an inherent
subliminal knowledge that a dangerous situation can arise
momentarily. There have been many incidents where
police officers have their safety compromised. The Deputy
Commissioner gave evidence of what he described as
horrific incidents involving two young police officers in
Lockridge, he also related a number of other incidents
where police officers had been injured.
As to the situation at Yalgoo the Deputy Commissioner
has been familiar with the town since the 1950s. He said
it is a one man station because of the low demand for
policing services, it is not a busy centre. The current
manning was appropriate in his opinion. It is recognised
that the area experienced large influxes of people for
cultural events, however it is expected that the District
Officer would be advised about these so as he is able to
make informed decisions about additional deployment.
The issue of manning at Yalgoo has been on the agenda
for a number of years, the request has come from the
community, the publican and the Shire, There has been
various correspondence between the interested parties
about the manning levels at Yalgoo.
The Commission was told by Deputy Commissioner
Brennan that an officer working alone should have
interpersonal skills and ability to ‘work’ the community.
Community responses vary. It helps if the officer has
previous experience with aboriginal communities and
other relevant communities. Police officers are taught
verbal judo skills the aim of which is to allow situations
to cool down, not be inflammatory, saying calming things
but a physical presence is useful as well. Ultimately a
police officer will be confronted by a person affected by
alcohol or demented through a mental illness. In these
circumstances there will be no alternative but to introduce
physical solutions, they have sprays and batons which
can be used.
The proceeding is a sufficient recitation of the evidence
that was presented to the Commission in this matter. Mr
Eacott who appeared for the Hon Minister drew my
attention to the question of management prerogative. The
law on this is quite clear. It is trite to say that the
Commission is to not interfere with management of an
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employer of its employees or become itself a surrogate
manager. But if an employer, by conduct creates a
situation where it is unsafe for employees to do their duty
or is otherwise unfair then there is power in the Act to
intervene. The summaries of management prerogative
case law in AMWU v Robe River Iron Associates in
[(1987) 67 WAIG 2] are apposite. On a number of
occasions during these proceedings it was submitted that
the respondent held the view that there was no role for
this Commission in any matter where the Commissioner
of Police has made or might make a decision concerning
manning or deployment of police officers. In fact the
submission has been regularly recited with such fervour
that appears that there is a belief that no power, spiritual
or temporal can displace the decision of the Commissioner
of Police about such matters.
In this context mention should be made of amendments
to the Industrial Relations Act, 1979 by the passage of
the Industrial Relations Amendment Act 2000 (the
amending Act), assented to on 4th December 2000. The
Parliament by this amendment enacted a new section 115
of the Act relating to Police Officers. In relation to this
section a new Schedule 3—Police Officers has
application. The effect of the section is that before coming
into operation of the amending Act, the Act is taken to
have applied to and in respect of a police officer, and to
have had effect as if the police officer were an employee
and the Minister of Police was an employer.
This is achieved by an amendment that on and from the
operation of the amendment the Act applies to and in
respect of a police officer and has effect accordingly as if
the police officer were a government officer within the
meaning of section 80C of the Act and similarly as if the
Commissioner of Police were an employer within that
same section. And for that purpose a reference in the Act
to employee is taken to include a reference to a police
officer. There are exceptions to the jurisdiction relating
to any matter arising from transfer, reduction in rank,
suspension for duty, removal, discharge or dismissal.
In the second reading speech, Minister Prince told the
Parliament that the purpose of the Bill was to ensure that
police officers had access through the WAPU to industrial
regulation. This is achieved through amendments to the
Act that stipulate officers have access to the Public Service
Arbitrator (the Arbitrator). The Arbitrator is a
Commissioner of the Industrial Relations Commission
to whom particular functions are assigned. In short dealing
with matters affecting government officers.
When that jurisdiction as described in s80C of the Act is
discharged, the Arbitrator has jurisdiction under s80E.
Subject to Division 3 of Part 2 subsections 6 and 7, an
Arbitrator has exclusive jurisdiction to enquire into and
deal with any industrial matter relating to a government
officer or group of officers generally.
In dealing with matters affecting such officers, in this
case police officers, the operation of s26 of the Act is
important. By this section the Commission is to act
according to equity, good conscience and substantial
merits of the case without regard to technicalities or legal
forms. It is not bound by the rules of evidence and can
inform itself in any manner it thinks just. Of particular
interest it shall have regard for the interests of the persons
immediately concerned, whether directly affected or not
and where appropriate for the interests of the community
as a whole. The Commission is, in short, required to act
fairly but it must have regard to the interest of the
individuals affected and the public.
The effect of these amendments to the Act is to place
police officers in a situation where in this jurisdiction
there is no question at all that police officers are entitled
as employees to bring matters before this Commission
and seek relief from the Commission within its
jurisdictional power in any matters relating to their
employment relationship other than those that are
excluded and which relate in the main to disciplinary
issues and dismissal. The general employment laws
applicable in this Commission therefore apply to police
officers as employees and to the Commissioner of Police
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and Honourable Minister as an employer. This means if
matters are brought to the Commission by police officers
or the Commissioner of Police they will be treated by the
Commission according to equity, good conscience and
the substantial merits of the case without regard to
technicalities or legal forms but with the public interest
in mind. Therefore, if for instance, the Commission
determines that as an employer the Commissioner of
Police is not taking sufficient action to maintain duty of
care and as a result the working conditions are unsafe it
is empowered on the evidence of the particular matter to
award remedies to a complaining party. This may include
ordering variations to manning levels. There now can be
no doubt about this jurisdiction. There is no similar
legislation in any other jurisdiction. Relief can be given
subject of course to appeal to the Full Bench of this
Commission and ultimately to the Industrial Appeal
Court.
I have had the opportunity during this case to meet a
number of the police officers involved and to spend time
with them, having them explain to me their duties. I have
been assisted in this task by members of the WAPU and
its officers. I have also had similar support from
representatives of the Commissioner of Police who have
supplied to me their professional advice to assist me to
understand the problems that are highlighted in this case
and come to a decision in a proper and informed manner.
This case has been conducted in a less adversarial way
than many others. It has proceeded as an inquiry to assist
the inquirer to reach an informed intelligent decision about
what ought to be done about the circumstances that are
under investigation and set out in the Memorandum of
Matters for Hearing and Determination. That
Memorandum somewhat simplifies the issue, the
complexity of it became apparent during the progress of
the case.
The issues which were examined are not new, they have
been matters of concern since 1978 when the matter was
before Senior Commissioner Kelly. At that time the
difficulty of arbitrating an answer to the question was
overtaken by the parties reaching agreement. The
centrepiece of that agreement is one that has been revisited
on each time that this matter has been before the
Commission and that is ultimately the right to assess the
safety concerns of individual officers is in the hands of
the middle level commanders, that is the District Officers
and the District Superintendents. The agreement relies
upon the understanding that police officers will be
deployed by their commanders in a safe manner but
ultimately the safety of the deployment was solely the
senior officer’s assessment of what they think was safe in
the circumstances. Often those decisions have been made
by officers who are not present at the site of the
engagement. That is how the matter was left by agreement
in the issues before Senior Commissioner Kelly.
The principle was accepted in the series of conferences,
which the record shows were exhaustively pursued before
Commissioner Fielding in 1984. There was first a
restatement of the policy, if one can describe it as that,
which had been developed by the parties with Senior
Commissioner Kelly, but later in the Memorandum of
Agreement issued by Commissioner Fielding the role of
middle managers in ensuring that there was safe working
conditions was given additional emphasis.
The decisions of middle level commanders were very
much an issue in the s.44 conciliation proceedings in
Geraldton where a station order had been issued that single
officer foot patrols take place in the CBD of the City of
Geraldton at night. Fundamental issues in that case were
that officers were alone and their access to backup relied
completely on their hand held radios. As it happened those
radios and the communication system was unreliable so
there was a natural reluctance by police officers to put
themselves in a situation of danger when they were unsure
that they could get adequate backup where the threat
assessment was high. That threat assessment
comprehended an extremely high level of assaults against
police officers in the City of Geraldton in the time
immediately leading to the dispute being notified to the
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Commission. Ultimately the dispute was resolved by the
parties in discussion with the managers at district level.
It is clear from the agreement which has been cited
previously in these Reasons that an accommodation was
reached between them where the first decision that had
been made by management and incorporated in the station
order was modified. In other words in that case the
management made a decision to move from where it
originally started with the exercise to one which was more
acceptable to the police officers by recognising that there
were safety deficiencies in the original plan.
The situation then developed at Yalgoo. I have included
earlier in these Reasons my notes and observations but
some additional comments are necessary. When the then
OIC at Yalgoo was appointed he was comparatively
speaking a young Senior Constable. When he began his
assignment in Yalgoo he introduced what he considered
to be a proactive policing policy. After he had been in
Yalgoo for about 1 year he was attacked by a person who
was well known in the town as a violent individual. In
the attack the Senior Constable was severely wounded,
he managed to escape by crawling to his vehicle while
his assailant tried to arm himself with a star picket. The
Senior Constable while semi conscious drove to the hotel
and was able to obtain the assistance of two civilians. He
went back to the scene of the assault and with their help
arrested the assailant. He then collapsed and was
evacuated to a hospital where he recovered for some time.
His bravery and dedication to duty cannot be questioned.
The same can be said for his wife who supported him in
circumstances which exceeded her duty as a citizen.
The assailant was duly convicted and sent to jail. The
Senior Constable was returned to duty at Yalgoo. Earlier
in his tenure he had been able to leave Yalgoo at weekends
to enjoy relief from the circumstances where the majority
of the population consisted of two families who had
feuded for many many years and where the young men
of the town are third generation unemployed. There was
a difficult policing situation in Yalgoo because of the
conduct of the majority of the community on receipt of
social welfare payments. Commencing on those days
there was excessive consumption of alcohol and drugs
for two or three days after each CDEP or social service
payment period. These periods were usually attended by
riotous behaviour, domestic violence and worse. This was
the environment in which the OIC had to work alone.
On an occasion when the OIC was out of town on
weekend leave there was an incident which was attended
by police from Mt Magnet who did not arrive until two
hours after notification. As a result there were complaints
through political avenues to senior police about the lack
of police in the town and the OIC was instructed that he
was not to leave the town unless there was another police
officer present and it was up to him to arrange his own
relief. I have made comments about the position that faced
the then OIC in the notes and observations that have
appeared previously. It was a difficult situation made
untenable for him and meant by the time the Commission
visited Yalgoo the OIC and his wife had not been out of
town for many months.
There were obvious deficiencies in the policing of the
town by that time. There was virtually no radio
communications available to the OIC because his radio
equipment had not been renewed in a district update. The
only way he could call backup was through his wife who
in turn was exposed to unacceptable danger. These
circumstances led this Commission to the conclusion that
there was a failure by the Commissioner of Police to
exercise reasonable duty of care and recommendations
for immediate resolution of the problems were made.
Those were acted upon by the Commissioner of Police
forthwith.
When the Commission went to conduct hearings on the
matter referred, a new OIC had been appointed. Senior
Constable Johnny Hart had been transferred to the town.
Senior Constable Hart is an impressive person with 24
years service. He is a well informed and confident man.
His evidence was that problems which had been faced by
the previous OIC had been largely ameliorated. The

57

58

59

60

61

929

station had since received a satellite telephone system
which Senior Constable Hart rated extremely highly. He
had moved into a secure house of extremely good quality
whereas the previous police quarters had been a security
nightmare. On each weekend he was able to get relief
and on occasions of activity in the town which required
additional police resources they had been provided to him
by order of the District Officer. The circumstances at
Yalgoo from a policing point of view were markedly
different from those viewed by the Commission on its
first visit to Yalgoo.
Even though Senior Constable Hart expressed a
preference to have an Aboriginal Police Liaison Officer
posted to Yalgoo that was more a wish to enable him to
do the job a little better than he does it already. The Senior
Constable made it clear that he made assessments of his
personal safety as situations arose on the job. He was not
reticent to ask for backup if that was necessary, he was
aware and accepted that sometimes police officers
working alone do get into situations where they have to
deal with developing situations on the spot.
In all of the circumstances to make an award that an
additional police officer be posted to Yalgoo would not
in my opinion be sensible or is it warranted on the
evidence. Yalgoo is an example of how the policing
situation can change, alert management must be
monitoring these changes. Support has been provided and
continues to be. That is not to say that the middle level
commanders should stop continual overview of the
circumstances at Yalgoo, they should not because policing
circumstances in the town are historically subject to rapid
change.
On the evidence the situation at Yalgoo occurred because
for some reason it was seen as a backwater. I have the
impression that it was not visited often enough by senior
commanders. If I am wrong about that and they did visit
they did not see many things which were obvious during
the initial inspections. For instance poor radio
communication. This problem had been reported many
times. If the radio is a police officer’s lifeline the officer
is entitled to expect that his superiors will ensure his
lifeline is in good order. They did not do so and that was
an error on their part. Another important factor concerning
a situation at Yalgoo was the circumstances in which the
officer found himself when he was ordered to arrange his
own relief after the Commander had instructed the District
Officer that there was to be police presence in the town at
all times. My notes and observations produced earlier
show that Yalgoo was unpopular with police officers; they
did not want to go there. The OIC, a junior officer, was
placed in an untenable position with his peers by having
to ask them to come and relieve him. That in my respectful
view was another error of management.
It has been repeated time and time again during this case
that these matters go to issues of management prerogative.
They are and if the prerogative is to be exercised without
interference by the tribunals, managers must manage and
not merely say they have done so. Senior managers should
audit what middle managers are doing. There has been a
failure to audit at Yalgoo and policing which is inherently
unsafe became unsafe to an unacceptable level. The
deficiency has since been remedied and no order will be
made. However if the WAPU brings to this Commission
evidence that there has been deterioration to the state that
existed when Yalgoo was first under consideration there
is no doubt that orders would be justified. Finally it must
be said that when independent eyes identified problems
at Yalgoo the Commissioner of Police moved swiftly and
decisively to deal with them.
I turn to the situation at Gascoyne Junction. As I
mentioned earlier Constable John Loftus is an experienced
police officer, he joined the service in 1975 he impressed
as a self sufficient and sensible person completely at home
in his surroundings and his community. He had full
confidence that his commanders would provide him with
assistance if he needed it. His trust in them and their
reciprocal trust was apparent by the trouble that Acting
Commissioner Gronow took to come and give evidence
to the Commission in Gascoyne Junction to make clear
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to the Commission what his operational instructions were
and to reinforce to Senior Constable Loftus his continuing
support.
Constable Loftus does not want to leave Gascoyne
Junction. He had been there for 5½ years at the time of
inspections and wants to stay another 3½ years. He has a
thorough and pervasive set of communications with the
community. He has civilian backup available at call, he
has done everything that one would expect an informed
competent officer working alone as an OIC would do.
It is also clear that Acting Assistant Commissioner
Gronow was of the opinion that in a perfect world no
police officer would work by himself at any time. However
he, as an officer with district responsibilities who has to
administer with pragmatic decision making. He deploys
resources to the places where they were most needed, but
in doing so he would not neglect officers who were left
on their own, even though he had the personal view that
it would be better in a perfect world if one had at least
three officers in a station. The evidence from Acting
Superintendent Cox in support of Acting Assistant
Commissioner Gronow and Senior Constable Loftus left
the Commission in no doubt that middle managers would
ensure that the wishes of the District Commander and
would be executed.
There is no reason on the evidence or on a practical
assessment of the situation at Gascoyne Junction that this
Commission order that an additional officer be deployed
there.
The evidence at Dwellingup shows that there is one
circumstance when the officer at Dwellingup was in a
situation different from most police officers, be they a
motorcycle patrolman or a single officer on general duties
working out of a suburban police station and that is when
there is a huge influx of visitors into the recreation areas
around the Murray River. Clearly in those circumstances
if an officer is on patrol many kilometres from Dwellingup
and his radio communication does not work that is a
situation where his lifeline is at threat and he would have
cause to be concerned. It is not possible for the OIC to
call for backup every time he does such a patrol, if that
were the case additional officers would be needed at
Dwellingup from October through to April each year.
According to the evidence establishment levels at
Dwellingup are currently under review due mainly to large
population variations and the potential increase in policing
requirements. The evidence though does not support the
contention that this Commission should order a posting
of an additional officer to Dwellingup. It is clear that when
the OIC wants backup he can get it in quite a short time
from Pinjarra. The OIC had been subject to assault by a
female person. It is unfortunate that he had to suffer that
assault but at the same time on the evidence of all of the
experienced police officers who appeared before the
Commission that event is a demonstration of the potential
lack of safety which is inherent in this vocation.
I assess from the evidence that Police officers who accept
sworn office know that there are circumstances where
they will encounter violent members of the public. In
some situations they may be alone and in that case
physical force may have to be used. That physical force
is necessary is clear from the law which authorises police
officers to use escalating force to control a person that
they intend to arrest. The evidence of Deputy
Commissioner Brennan is that they can apply force from
batons to OC spray and ultimately lethal force if that is
the only alternative. Facing violence is a unique part of
the policing vocation. When Senior Constable Gilmore
was assaulted at Dwellingup by a female who refused to
leave premises and kicked him three times in the groin,
that was an instance where he came face to face with the
potential danger of the vocation which he follows. No
order of this Commission can change that reality.
The only issue that arises from Dwellingup is that it
appears managers have not recognised the line of sight
problems with VHF radio in the Murray Valley and
supplied appropriate equipment to allow communications
to be maintained at all times.
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69 The evidence of Inspector Jarret is also important in the
final disposition of this matter. On the statistics that he
provided, which I have no reason to reject, it can be seen
that the threat level of assault on police officers is at least
no higher in single officer police stations than it is for
police officers generally. The sad thing about the figures
is that they reveal in the past two years one in every four
police officers has been assaulted in the course of their
duty. But only one of those has been at a single officer
police station.
70 I do not intend to issue the orders sought by the WAPU.
In this case the Commission has heard that for a period
of 25 years the command of the Police Service has asserted
that matters of deployment of resources are its prerogative.
Clearly that is true, however if there is inadequate
management of that prerogative brought to the attention
of this Commission as has been the case in Yalgoo it will
make recommendations or orders to correct the situation.
It has only happened twice in 25 years that the
Commission has made recommendations in matters
concerning safety. It is fair to conclude that in the great
majority of cases the situation is handled quite adequately
by the command structure. To ensure that it does so there
must be on-going audit of middle level commanders to
ensure that police officers who are in single police stations
working by themselves are adequately supervised and
supported. If not situations of unsafe work practice and
welfare issues will arise quickly.
71 Though the Commission will not issue the orders sought,
it remains open to the WAPU in individual circumstances
to make notifications to this Commission and the matters
will be dealt with on an individual basis.

2001 WAIRC 02217
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
WESTERN AUSTRALIAN POLICE
UNION OF WORKERS, APPLICANT
v.
THE HON. MINISTER FOR POLICE,
RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
FRIDAY, 2 MARCH 2001
FILE NO
CR 15 OF 2000
CITATION NO. 2001 WAIRC 02217
____________________________________________________________________________

Result

Dismissed

____________________________________________________________________________

Order.
HAVING heard Mr S. Smith and later Ms R. SackvilleMinchin on behalf of the Applicant and Mr P. Kelly and later
Mr D. Eacott on behalf of the Respondent, the Commission
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT the application be, and is hereby, dismissed.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner
Public Service Arbitrator.
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CONFERENCES—Notation of—
Parties

Australian Workers Union
Automotive, Food,
Metals, Engineering,
Printing & Kindred
Industries Union
Automotive, Food,
Metals, Engineering,
Printing & Kindred
Industries Union
Automotive, Food,
Metals, Engineering,
Printing & Kindred
Industries Union
Automotive, Food,
Metals, Engineering,
Printing & Kindred
Industries Union
Automotive, Food,
Metals, Engineering,
Printing & Kindred
Industries Union
Automotive, Food,
Metals, Engineering,
Printing & Kindred
Industries Union
Automotive, Food,
Metals, Engineering,
Printing & Kindred
Industries Union
Automotive, Food,
Metals, Engineering,
Printing & Kindred
Industries Union
Breweries and Bottleyards
Employees’ Industrial
Union
Builders’ Labourers,
Painters and Plasterers
Union
Builders’ Labourers,
Painters and Plasterers
Union
Builders’ Labourers,
Painters and Plasterers
Union
Builders’ Labourers,
Painters and Plasterers
Union
Civil Service Association
Civil Service Association
Communications,
Electrical, Electronic,
Energy, Information,
Postal, Plumbing and
Allied Workers Union
Communications,
Electrical, Electronic,
Energy, Information,
Postal, Plumbing and
Allied Workers Union
Communications,
Electrical, Electronic,
Energy, Information,
Postal, Plumbing and
Allied Workers Union
Communications,
Electrical, Electronic,
Energy, Information,
Postal, Plumbing and
Allied Workers Union

Commissioner
/Conference
Number

Date

Matter

Result

Shearbody and Metro
Shears
Bains Harding Pty Ltd

Wood C
CR12/2001
Gregor C
C50/2001

—

Discontinued

22/2/01

Employment of Ms C
Federici
Termination pay

Geraldton Bus Service

Kenner C
C361/1999

20/10/01

Alleged Unfair Dismissal

Referred

Geraldton Bus Service

Kenner C
CR361/1999

15/2/01

Termination

Discontinued by
leave

Leighton Contractors
Pty Ltd

Gregor C
C323/2001

1/12/00

Termination of employee

Concluded

Leighton Contractors
Pty Ltd

Gregor C
CR323/2000

2/3/01

Termination of an employee

Discontinued

Seagate Structural
Engineers Pty Ltd

Gregor C
C48/2001

27/2/01

Underpay upon termination

Concluded

United Construction
Pty Ltd

Gregor C
C47/2001

—

Alleged termination

Concluded

WA Universal Rigging
Co

Gregor C
C341/2000

—

Alleged termination

Concluded

Kirin Australia Pty Ltd

Wood C C133/00 16/5/00

Superannuation

Concluded

Arrow Holdings Pty Ltd

Gregor C
C44/2001

n/a

Cancelled

Advanced Gyprock

Gregor C
C54/2001

14/3/01

Non payment of
redundancy and sick leave
entitlements
Failure to provide time and
wages records

Kalgoorlie Boulder
Building Contractors

Gregor C
C23/2001

—

Non payment of wages

Concluded

Linear Ceilings and
Other

Gregor C
C242/2000

11/9/00

Access to members at the
Armadale Hospital Site

Concluded

Director General,
Department of Minerals
and Energy
Director General,
Department of Minerals
and Energy
Electrite

Scott C
PSAC56/1999

4/1/00 &
29/6/00

Referred

Scott C
PSACR56/1999

9/3/00

Gregor C
C55/2001

28/2/01

Re-instate Full Access to
Vehicle for Commuting
Purposes
Re-instate Full Access to
Vehicle for Commuting
Purposes
Dispute over wages

Mr John Plummer,
Plummers Industries

Gregor C
C6/2001

30/1/01

Incorrect calculation of
and incorrect payment of
wages

Concluded

Parks Industries Pty Ltd

Gregor C
CR305/2000

26/2/01

Alleged unfair dismissal

Discontinued

Timecast Pty Ltd

Gregor C
C55/2001

28/2/01

Redundancy Agreement

Referred

Concluded

Concluded

Dismissed
Concluded
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Commissioner
/Conference
Number

Date

Matter

Result

Communications,
Electrical, Electronic,
Energy, Information,
Postal, Plumbing and
Allied Workers Union
Forrest Products,
Furnishing and Allied
Industries Union
Hospital Salaried Officers
Association

Timecast Pty Ltd

Gregor C
CR254/2000

2/3/01

Redundancy Agreement

Discontinued

Sotico Pty Ltd

Kenner C
C39/2001

—

Alleged unfair dismissal

Discontinued

Gascoyne Health Service Scott C
PSAC23/2000

15/01/01

Concluded

Liquor, Hospitality and
Miscellaneous Workers’
Union
Liquor, Hospitality and
Miscellaneous Workers’
Union
Liquor, Hospitality and
Miscellaneous Workers’
Union
Liquor, Hospitality and
Miscellaneous Workers’
Union
Liquor, Hospitality and
Miscellaneous Workers’
Union
Police Union

Bel Eyre Motel

Wood C
C20/2001

15/02/01

That Mrs Barbara Nayar be
paid the classification of
Hospital Salaried Officer
Level 7
Alleged unfair dismissal

Health Care Linen
Pty Ltd

Wood C
C32/2001

16/02/00

Alleged unfair dismissal

Discontinued

Peter & Brownes Group

Wood C
C140/2000

1/06/00

Negotiations for agreements

Concluded

Pumpkins Coffee Shop

Wood C
C321/2000

22/1/01

Alleged unfair dismissal

Discontinued

Red Castle Motor Hotel

Wood C
C34/2001

22/02/01

Alleged unfair dismissal

Discontinued

The Hon Minister for
Police

Gregor C
C15/2001

9/3/00

Referred

The Hon Minister for
Police

Gregor C
CR15/2001

21/6/00,
22/6/00 &
18/7/00

Safety and Welfare issues
re single officer police
stations
Safety and Welfare issues
re single officer police
stations

Police Union

CORRECTIONS—
CORRIGENDUM
Whereas a printing error occurred in the publication of Correction Order No. 1136 of 2000 in the Western Australian
Industrial Gazette dated 24 January 2001, Volume 81, Part 1,
Sub Part 1 at page 333, the order with the correct heading is
republished hereunder.
Dated at Perth this 12th day of March 2001.
J. A. SPURLING
Registrar.
2000 WAIRC 01596
BUILDING TRADES (GOVERNMENT) AWARD 1968.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS,
CONSTRUCTION,
MINING, ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN
BRANCH,
APPLICANT
v.
CONTRACT AND MANAGEMENT
SERVICES
&
OTHERS,
RESPONDENT
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
THURSDAY, 14 DECEMBER 2000
FILE NO/S
APPLICATION 1136 OF 2000
CITATION NO. 2000 WAIRC 01596
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Discontinued

Dismissed

Correction Order
Mr P Joyce
Mr BJ Kirwan

_______________________________________________________________________________

Correction Order.
WHEREAS errors occurred in the Order dated 28 November
2000 issued in Application 1136 of 2000, the Commission, in
order to correct these errors and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby
orders—
1. THAT in the Schedule, Item 6, (8)(a)—Wage Rates,
the Total Weekly Rate amounts should read—
$410.10 in lieu of $470.10
$427.30 in lieu of $487.30
$450.50 in lieu of $510.50
$472.00 in lieu of $532.00
$504.60 in lieu of $564.60
$526.10 in lieu of $586.10
$545.60 in lieu of $603.60
$567.00 in lieu of $625.00
$588.50 in lieu of $646.50
$608.00 in lieu of $666.00
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
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RANGERS (NATIONAL PARKS) CONSOLIDATED
AWARD, 1987.
2001 WAIRC 02118
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
DEPARTMENT OF CONSERVATION
AND LAND MANAGEMENT,
APPLICANT
v.
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
WEDNESDAY, 21 FEBRUARY 2001
FILE NO
APPLICATION 1744 OF 2000
CITATION NO. 2001 WAIRC 02118
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Correcting order issued.
Mr G. Wibrow appeared on behalf of the
applicant by way of written submissions.
Mr J. Ridley appeared on behalf of the
respondent by way of written
submissions.

_______________________________________________________________________________

Order.
Pursuant to the powers conferred on me under the Industrial
Relations Act 1979, I the undersigned Commissioner of the
Western Australian Industrial Relations Commission, hereby
order—
THAT the schedule to the Order issued by the Commission in application 1744 of 2000 on the 30th day of
January 2001 shall be corrected by deleting the following text in sub-paragraph (i) of paragraph (a) of sub-clause
(1) of Clause 17.—Wages—
Senior Ranger
Year 1
588.50
73.00
659.50
Year 2
605.20
73.00
676.20
Year 3
623.10
73.00
694.10
Year 4
640.30
73.00
711.30
and inserting in lieu thereof the following—
Senior Ranger
Year 1
588.50
71.00
659.50
Year 2
605.20
71.00
676.20
Year 3
623.10
71.00
694.10
Year 4
640.30
71.00
711.30
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.

ENGINEERING TRADES (GOVERNMENT)
AWARD 1967.
2001 WAIRC 02290
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
COMMUNICATIONS, ELECTRICAL,
ELECTRONIC,
ENERGY,
INFORMATION,
POSTAL,
PLUMBING,
AND
ALLIED
WORKERS UNION OF AUSTRALIA,
ENGIN & ELECT DIV, WA BRANCH,
APPLICANT
v.
THE MINISTER FOR WORKS,
RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
WEDNESDAY, 14 MARCH 2001
FILE NO
APPLICATION 1845 OF 2000
CITATION NO. 2001 WAIRC 02290
____________________________________________________________________________
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Amending Order.
WHEREAS an error appeared in the Order issued on 6 March
2001 in this matter, the Commission in order to correct that
error and pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—
THAT the Engineering Trades (Government) Award,
1967 Award Nos 29, 30 and 31 of 1961and 3 of 1962 be
varied in accordance with the following Schedule and
such variation shall have effect as from the first pay period on or after the 28th day of February 2001.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

Schedule.
Fifth Schedule—Building Management Authority Wages
and Conditions: Delete subclause (5) of this schedule and insert in lieu the following—
(5) Wages—
(a) The wages for Building Management Authority employees as from the first pay period on
or after the 28th day of February 2001 will be
as follows—
Classification

On
Safety Net
Engagement Adjustment
$
$

Engineering
Tradesperson—
Level 4—
Group A
Group B
Group C
Level 3A
Level 3B
Level 2
Level 1
Engineering Employee
Level 4—
Group A
Group B
Group C
Group D
Level 3
Level 2
Level 1
Classification

Engineering
Tradesperson—
Level 4—
Group A
Group B
Group C
Level 3A
Level 3B
Level 2
Level 1
Engineering
Employee—
Level 4—
Group A
Group B
Group C
Group D
Level 3
Level 2
Level 1

Total Rate
Per Week
$

492.60
502.30
511.70
465.40
457.70
442.00
436.00

73.00
73.00
73.00
73.00
75.00
75.00
75.00

565.60
575.30
584.70
538.40
532.70
517.00
511.00

406.20
392.70
384.20
381.70
370.00
363.00
341.90

75.00
75.00
75.00
75.00
75.00
75.00
75.00

481.20
467.70
459.20
456.70
445.00
438.00
416.90

After One
Safety Net
Year of Service Adjustment
$
$

Total Rate
Per Week
$

498.60
508.30
517.70
471.10
462.60
447.30
441.20

73.00
73.00
71.00
73.00
73.00
75.00
75.00

571.60
581.30
588.70
544.10
535.60
522.30
516.20

411.10
397.10
388.20
383.90
374.50
367.10
346.00

75.00
75.00
75.00
75.00
75.00
75.00
75.00

486.10
472.10
463.20
458.90
449.50
442.10
421.00
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After Two
Safety Net
Year of Service Adjustment
$
$

Total Rate
Per Week
$

Engineering
Tradesperson—
Level 4—
Group A
503.60
73.00
576.60
Group B
513.30
73.00
586.30
Group C
523.10
71.00
594.10
Level 3A
475.50
73.00
548.50
Level 3B
467.30
73.00
540.30
Level 2
451.50
75.00
526.50
Level 1
445.60
75.00
520.60
Engineering Employee
Level 4—
Group A
415.00
75.00
490.00
Group B
401.10
75.00
476.10
Group C
391.90
75.00
466.90
Group D
386.90
75.00
461.90
Level 3
378.00
75.00
453.00
Level 2
370.80
75.00
445.80
Level 1
349.10
75.00
424.10
The rates of pay in this award include arbitrated safety net
adjustments available since December 1993, under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against
any equivalent amount in the rate of pay received by employees since 1 November 1991 above the rate prescribed in the
award except where such absorption is contrary to the terms
of an industrial agreement.
Increases in rates of pay otherwise made under the State
Wage Case Principles, excepting those resulting from enterprise agreements, are not to be used to offset arbitrated safety
net adjustments.
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Order.
WHEREAS the Commission has an application before it by
Mr Bolton against two respondents alleging that he has been
harshly, oppressively or unfairly dismissed;
AND WHEREAS during proceedings before the
Commission on 19 February 2001 Mr Bolton requested that
Central Area Region Training Scheme be struck out as a
respondent to this application;
AND WHEREAS Central Area Region Training Scheme
consented to such an Order;
AND WHEREAS the Commission is satisfied that such an
Order should issue;
NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, and by consent, hereby orders—
THAT Central Area Region Training Scheme is hereby
deleted as a respondent to this application.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.

2001 WAIRC 02151
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
STEPHEN IVAN BORICH AND
MICHAEL FRANCIS SWITCH,
APPLICANTS
v.
WESTRAC EQUIPMENT PTY LTD,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
FRIDAY, 23 FEBRUARY 2001
FILE NO/S
APPLICATIONS 293 AND 294 OF 2000
CITATION NO. 2001 WAIRC 02151
_______________________________________________________________________________

Result

PROCEDURAL DIRECTIONS
AND ORDERS—
2001 WAIRC 02083
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
FRANCIS ROBERT BOLTON,
APPLICANT
v.
CENTRAL AREA REGION TRAINING
SCHEME, FIRST RESPONDENT
KAATA-KOORLINY ENTERPRISE &
EMPLOYMENT DEVELOPMENT
ABORIGINAL CORPORATION,
SECOND RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
MONDAY, 19 FEBRUARY 2001
FILE NO
APPLICATION 1782 OF 1999
CITATION NO. 2001 WAIRC 02083

Representation
Applicant
Respondent

Representation
Applicant

1

2

Respondent

Application to delete respondent from
application granted.
Mr G. Patrick (of counsel) on behalf of
the applicant.
Ms N. Lilley (as agent) on behalf of
Central Area Region Training Scheme
Ms B. O’Sullivan (of counsel) on behalf
of Kaata-Koorliny Enterprise and
Employment Aboriginal Corporation

_______________________________________________________________________________

Mr G. McCorry (as agent) on behalf of
the applicants by way of written
submissions.
Mr A. Cameron (as agent) on behalf of
the respondent by way of written
submissions.

_______________________________________________________________________________

_______________________________________________________________________________

Result

Application for an Order for discovery
dismissed.

3

Reasons for Decision—Discovery of Documents.
On 13 December 2000 the applicants’ agent filed a Notice
of Application for an Order—
“That the respondent give discovery under oath of
documents relating to the termination of the employment of the applicants and other employees on or
about February 2000 and the engagement of temporary employees, particulars as specified in the
applicant’s request for discovery dated 2 October
2000”.
The respondent has objected to such an Order issuing
and both parties have agreed that the Commission is able
to determine the issue on the basis of written submissions
which have been forwarded to the Commission. What
follows is the Commission’s decision on this preliminary
point.
It is as well to state that even though the Commission is
not a formal court of pleadings, Orders for discovery will
only be made by the Commission for documents which
are relevant to the issues before the Commission:
ALHMWU v. WA Hotels and Hospitality Association and
Another (1995) 75 WAIG 1801 at 1808. What is relevant
is determined by reference to the matters set out in the
Notices of Application and the Notice of Answer and
Counter Proposal.
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On that basis I note that both Notices of Application
lodged in the Commission by Mr Borich and Mr
Switch complain that their dismissals by reason of
redundancy were harsh, oppressive or unfair on the
basis of failure to give adequate notice, failure to
discuss certain matters relevant to redundancy and
failure to provide reasonable redundancy pay. I note
that Mr Switch’s application also states as a ground
of unfairness an allegation of humiliating treatment
by management in the dismissal process. Orders are
sought requiring the respondent to pay further
redundancy payments and payment in lieu of
reasonable notice. The Notices of Answer and Counter
Proposal state the respondent’s position as being that
there was a restructure which lead to the redundancy
of the two individual positions held by Mr Borich and
Mr Switch respectively and that the appropriate
procedures have been followed and appropriate
redundancy payments paid.
The applicants have since advised that they will be seeking
to amend the Orders sought to Orders seeking reemployment without loss of benefits. This is apparently
due to a revised understanding on their part that their
positions have not been made redundant and that they
now believe that redundancy was not the real reason for
their dismissals. The respondent makes the valid point
that no application has been made to the Commission to
seek leave to formally amend the claim. It also follows
that the respondent has not had an opportunity to answer
any foreshadowed amendment to the claim.
I will deal first with the claim for the Order as set out at
the commencement of these reasons on the basis of the
Notices of Application and the Notice of Answer as they
presently stand. I have little doubt that the first part of the
Order sought, that is the discovery under oath of
documents relating to the termination of employment of
the applicants and other employees on or about February
2000, is broad. The affidavit of Garry Peter Tonkin states
in paragraph 5 that approximately 35 employees were
retrenched at the time. I would not be surprised if there
were considerable documents in relation to 35
retrenchments. However, in general, those documents
would not be relevant to the matters set out in the Notices
of Application and the Notices of Answer and Counter
Proposal, with one proviso: had the Order sought been in
terms which required the respondent to produce
documents regarding redundancy payments made to other
employees, that would be within the terms of one of the
claims of unfairness by Mr Borich and Mr Switch. In
both cases, they claim unfairness in part on the basis of—
“Failure to provide reasonable redundancy pay considering length of service, position held and
payments made to other employees”.
However, the Order as sought is in my view sufficiently
broad to be oppressive and the Order sought is refused.
The second part of the Order sought relates to “the
engagement of temporary employees”. There are two
issues here. Firstly, the respondent’s Notice of Answer of
18 December 2000 states that “there was no paper work
associated with their selection as they were sourced by
simply making a phone call to Bell Personnel” and the
Commission would be prepared to accept that statement
as it stands. Accordingly, any Order that issued would
not produce any documents and would, in my view, not
need, for that reason, to be made.
Second, any issue regarding the engagement of temporary
employees does not arise from the Notices of Application
or the Notice of Answer. The Commission is not bound
by the rules of evidence and is to decide matters without
regard to technicality and legal form. If I assume, for the
moment, that the applicants are taken to have sought leave
to amend their applications to include a claim that they
believed their dismissals were unfair because they had
been replaced in their positions by temporary employees,
and such an amendment was granted, I would nevertheless
not issue an Order in the terms sought due to the
declaration by the respondent that no such documents
exist.
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10 Finally, the terms of the Order sought refer to “particulars
as specified in the applicants’ request for discovery dated
2 October 2000”. As Mr Cameron has pointed out in the
submissions on this preliminary point, the Commission
has not been provided with a copy of the document
referred to. There is a letter on filed dated 2 October 2000,
but it is not a request for discovery. However, it is difficult
to see how the letter referred to could, in any event, alter
the conclusions reached in this preliminary decision.
11 For those reasons the applications for an Order to issue
in the terms sought is rejected.
12 In doing so the Commission makes the following
comment. There should, generally, be no difficulty in an
applicant to a claim of unfair dismissal relying on issues
in support of his claim that were not known at the time
the application was made. Provided the respondent is
given adequate notice of the intention to add some
additional facts, or additional grounds, to a claim, then
there is usually no problem associated with the applicants’
intention. Thus, even though the applicants’ request for
an Order to issue as requested has been rejected, this does
not mean that the applicants are prevented from raising
those issues in the substantive hearing.

2001 WAIRC 02152
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
STEPHEN IVAN BORICH AND
MICHAEL FRANCIS SWITCH,
APPLICANTS
v.
WESTRAC EQUIPMENT PTY LTD,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
FRIDAY, 23 FEBRUARY 2001
FILE NO/S
APPLICATIONS 293 AND 294 OF 2000
CITATION NO. 2001 WAIRC 02152
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application for an Order for discovery
dismissed.
Mr G. McCorry (as agent) on behalf of
the applicants by way of written
submissions.
Mr A. Cameron (as agent) on behalf of
the respondent by way of written
submissions.

_______________________________________________________________________________

Order.
HAVING HEARD Mr G. McCorry (as agent) on behalf of the
applicants by way of written submissions and Mr A. Cameron
(as agent) on behalf of the respondent by way of written submissions, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979 hereby orders—
THAT the application dated 13 December 2000 for
an Order for discovery is hereby dismissed.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.
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2001 WAIRC 02203
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
GARY HANLEY, APPLICANT
v.
BGC (AUSTRALIA) PTY LTD T/A
BGC QUARRIES, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
WEDNESDAY, 28 FEBRUARY 2001
FILE NO/S
APPLICATION 1392 OF 2000
CITATION NO. 2001 WAIRC 02203
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Direction issued.
Mr T Crossley as agent.
Ms R Amey of counsel

_______________________________________________________________________________

Direction.
HAVING heard Mr T Crossley as agent for the applicant
and Ms R Amey of counsel for the respondent the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby directs—
(1) THAT the respondent file and serve full particulars
of its answer and counter proposal by 6 March 2001.
(2) THAT the applicant file and serve any amended
notice of application by 13 March 2001.
(3) THAT each party shall give an informal discovery
by serving its list of documents by 20 March 2001.
(4) THAT inspection of documents shall be competed
by 23 March 2001.
(5) THAT the hearing date of 1 March 2001 be and is
hereby vacated.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.

2001 WAIRC 02215
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ROBERT JAMES SULLIVAN
TREVOR BAILEY
IAN PICKEGILL
TIMOTHY BOLTON
GRAHAM BUSWELL, APPLICANTS
v.
CABLE SANDS (W.A.) PTY LTD,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
THURSDAY, 1 MARCH 2001
FILE NO/S
1693 OF 2000, 1710 OF 2000, 1711 OF
2000, 1712 OF 2000 and 1713 OF 2000
CITATION NO. 2001 WAIRC 02215
_________________________________________________________________________

Result
Representation
Applicants
Respondent

Application granted
Mr D Schapper (of Counsel)
Mr N Ellery (of Counsel) and with him
Ms S Germon and Mr R Gifford

_________________________________________________________________________
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Direction.
HAVING heard Mr D Schapper (of Counsel) on behalf of the
applicants and Mr N Ellery (of Counsel) and with him Ms S
Germon and Mr R Gifford on behalf of the respondent, the
Commission pursuant to the powers conferred on it under the
Industrial Relations Act 1979, hereby directs—
(1) THAT in respect of the selection for redundancy of
employees in the categories of employee of the
respondent, to which each of the applicants belongs,
the respondent provide to the applicants the following—
(a) All documents brought into existence in
formulating the criteria and weightings to be
attached to the selection process for redundancy;
(b) All documents relating to advice received by
the respondent in respect of the selection
process for redundancy;
(c) That where in material provided to the applicants, the respondent has identified employees
by reference to letters of the alphabet, the
names of the employees so identified;
(d) In relation to the criterion of absenteeism, a
list of the dates in the year 2000 of all
absences for each of the employees considered for redundancy and whether those
absences related to workers compensation or
not;
(e) In relation to the criterion of discipline, a list
of the dates of all counsellings for each
employee and whether such counsellings were
written or verbal; and
(f) Performance appraisals for each of the
employees for the last two years.
(2) That documents referred to above shall be provided
to the applicants’ solicitor by the 20th day of March
2001.
(3) That information provided to the applicants in
accordance with these directions shall remain confidential to the applicants and their solicitor and shall
be used only for the purpose of the hearing of these
applications.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner.

2001 WAIRC 02218
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
WILLIAM
DAMIAN
ADVIC,
APPLICANT
v.
COMMUNITY NEWSPAPER GROUP
LTD, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
THURSDAY, 1 MARCH 2001
FILE NO/S
APPLICATION 1746 OF 2000
CITATION NO. 2001 WAIRC 02218
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Direction issued.
Mr O Moon as agent
Mr J Raftos of counsel

_______________________________________________________________________________
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Direction.
HAVING heard Mr O Moon as agent for the applicant and Ms
J Raftos of counsel for the respondent the Commission, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby directs—
(1) THAT each party shall give an informal discovery
by serving its list of documents by 15 March 2001.
(2) THAT inspection of documents shall be competed
by 22 March 2001.
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(3) THAT the applicant and respondent file an agreed
statement of facts (if any) no later than 3 days prior
to the date of hearing.
(4) THAT the matter be listed for hearing for 1 day.
(5) THAT the parties have liberty to apply on short
notice.
[L.S.]

(Sgd.) S.J. KENNER,
Commissioner.
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FULL BENCH—
Appeals against decision of
Commission—
2001 WAIRC 02484
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CABLE SANDS (WA) PTY LTD,
APPELLANT
v.
ROBERT SULLIVAN AND OTHERS,
RESPONDENTS
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
COMMISSIONER J F GREGOR
COMMISSIONER S WOOD
DELIVERED
FRIDAY, 30 MARCH 2001
FILE NO/S
FBA 10 OF 2001
CITATION NO. 2001 WAIRC 02484
_______________________________________________________________________________

Decision

Appeal discontinued by consent.

_______________________________________________________________________________

Order.
The Notice of Appeal herein, having been filed in the Registry of the Commission on the 8th day of March 2001, and
having been served upon the respondents on the 9th day of
March 2001 and a Declaration of Service having been filed in
the Registry of the Commission on the 9th day of March 2001,
and Counsel for the abovenamed appellant, on the 22nd day
of March 2001, having filed a Notice of Discontinuance in
the Registry of the Commission, and Counsel for the
abovenamed respondents, on the 26th day of March 2001,
having advised the Commission, in writing, that the respondents consented to the appeal being discontinued by the
appellant, and the Full Bench having decided that the consent
to the discontinuance of the appeal constituted special circumstances so as to exempt the parties and each of them from
further compliance with Regulation 29 of the Industrial Relations Commission Regulations 1985 and having so exempted
them, it is this day, the 30th day of March 2001, ordered, by
consent, as follows—
(1) THAT there be leave granted and leave is hereby
granted for appeal No FBA 10 of 2001 to be withdrawn.

(2) THAT the Full Bench refrain from hearing the said
appeal further.
By the Full Bench,
(Sgd.) P.J. SHARKEY,
[L.S.]
President.

2001 WAIRC 02287
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
COMMUNICATIONS, ELECTRICAL,
ELECTRONIC,
ENERGY,
INFORMATION,
POSTAL,
PLUMBING,
AND
ALLIED
WORKERS UNION OF AUSTRALIA,
ENGIN & ELECT DIV, WA BRANCH,
APPELLANT
v.
BHP IRON ORE PTY LTD,
RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
COMMISSIONER P E SCOTT
DELIVERED
WEDNESDAY, 14 MARCH 2001
FILE NO/S
FBA 52 OF 2000
CITATION NO. 2001 WAIRC 02287
_______________________________________________________________________________

Decision
Appearances
Appellant
Respondent

Applications dismissed.
Mr C Young
Mr A J Power (of Counsel), by leave, and
with him Mr H M Downes

_______________________________________________________________________________

Reasons for Decision.
THE PRESIDENT—
INTRODUCTION
1 This is an application by the abovenamed applicant
organisation of employees (hereinafter referred to as “the
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CEPU”), the appellant in appeal No FBA 52 of 2000, for
leave to extend time within which to appeal and for leave
to extend time within which to make application to extend
time.
The applications were opposed by the abovenamed
respondent employer (hereinafter referred to as “BHP”),
which is the respondent to the appeal.
BACKGROUND
The background to the matter is as follows—
The abovenamed parties were parties to proceedings
before the Commission at first instance, constituted by a
single Commissioner, in matter No CR20 of 2000. The
Senior Commissioner made an order which was perfected
by its being deposited in the office of the Registrar on 2
November 2000.
This matter came before the Commission at first instance
pursuant to s.44 of the Industrial Relations Act 1979 (as
amended) (hereinafter referred to as “the Act”) because,
arising out of events involving Mr Paul Donnelly
Kilmartin, he was given a final warning on 25 January
2000 for allegedly intimidating a fellow employee and
abusing the wife of another employee. Mr Kilmartin
denied so doing and the CEPU sought an order, opposed
by BHP, directing BHP to withdraw the warning.
The order, formal parts omitted, was in the following
terms—
“THAT the Respondent replace the written Final
Warning given to Mr Kilmartin on 25 January 2000
with a written Warning in terms that “any repetition
of intimidatory or threatening behaviour inconsistent with the Non-Harassment Policy may leave the
Company with little option but to terminate your
contract of employment”.
The Notice of Appeal was filed on behalf of the CEPU
on 30 November 2000 and served on BHP on 1 December
2000. The Notice of Appeal should have been instituted
on or before 24 November 2000. It was six days late.
The applications which came before the Full Bench were
both filed on 30 November 2000.
The following evidence on behalf of the CEPU was given
by assertion from the bar table. The CEPU only became
aware that the order was perfected on 7 November 2000,
because the faxed copy of the order received by the CEPU
on 2 November 2000 was not stamped with the Registrar’s
seal. The CEPU’s advocate needed to consult with Mr
Kilmartin, the employee and union member at the centre
of the proceedings, the subject of the application at first
instance.
Mr Kilmartin, according to the evidence at first instance,
was a resident of South Hedland in this State, a town a
very long distance from Perth. It was necessary for Mr
Young, as advocate for the CEPU, to consult with Mr
Kilmartin and also with local CEPU officials at BHP’s
operations in the Pilbara.
Further, the Senior Commissioner had not ordered
transcript and it was necessary for Mr Young to order the
transcript and then arrange payment for the same from
“local” funds.
Next, there was delay occasioned by the necessity to
consult with officials in Port Hedland concerning the
grounds of appeal. All this contributed to the delay, the
Full Bench was told.
Further, on 2 November 2000, the advocate for the CEPU
had orally advised representatives of BHP that an appeal
would be considered.
There was no evidence adduced on the point of delay or
the reasons therefor by or on behalf of BHP. Objection
was taken, however, to the evidence being asserted from
the bar table.
The law relating to evidence by assertion from the bar
table in industrial tribunals is well settled. In R v The
Commonwealth Conciliation and Arbitration Commission
and Others; Ex parte The Melbourne and Metropolitan
Tramways Board [1965] 113 CLR 228 at 243, Barwick

16

17

18

19

20

81 W.A.I.G.

CJ, with whom Kitto, Taylor, Menzies and Owen JJ
agreed, held—
“The Commissioner was not disentitled to act upon
the assertions of the Union advocate, merely because
they were not made on oath, or because he might
not have been competent as a witness according to
the ordinary rules of evidence to make them. No
doubt, if the correctness of his assertions were challenged, it would at the least be imprudent on the
part of the Commissioner not to have further examined the matter, so as to satisfy him of the actual
facts, if need be, by evidence formally given. But
there was nothing in the instant case which, it seems
to me, the Commissioner might not properly regard
in the circumstances as sufficiently “evidenced” by
the statements of the Union advocate,”
(See also per Menzies J at page 252.)
That authority has been applied for the same purpose in
this Commission for many years (see, for example, S &
M Bennett Pty Ltd trading as Rockingham Sheetmetal
Works v Scott 77 WAIG 2869, CSA v Perth Theatre Trust
77 WAIG 1086 (FB), Commissioner of Police and
Minister for Police v Smith 73 WAIG 716 and WA Dental
Technicians and Employees’ Union of Workers, Perth v
Devenish Dental Laboratories and Others 60 WAIG 1330
(FB)).
In this case, these were interlocutory proceedings, the
correctness of the assertions were not challenged and it
was not necessary for the Full Bench to have examined
the matter further. The fact of the matter was that, due to
delays in preparing and drafting the Notice of Appeal, it
was filed six days late, an almost negligible delay.
PRINCIPLES
The principles in relation to applications to extend time
have been authoritatively laid down by the Industrial
Appeal Court in this jurisdiction in Tip Top Bakeries v
TWU 74 WAIG 1189 at 1190-1191 (IAC) and in Ryan v
Hazelby and Lester trading as Carnarvon Waste
Disposals 73 WAIG 1752 at 1752-1753 (IAC) and
followed, as they are required to do by Full Benches of
this Commission. It is not necessary and is confusing to
refer to persuasive authority from other jurisdictions.
The principles to be extracted from those authorities were
set out by the Full Bench in Rosemist Holdings Pty Ltd v
Khoury 79 WAIG 645 (FB) per Sharkey P at page 645
and Scott C at page 647 and reproduced in Stokes v The
Typing Centre of Perth Pty Ltd t/as Australian
International College of Commerce 81 WAIG 22 at 27
(FB) per Sharkey P and Kenner C, with whom Smith C
agreed.
Summarised, they are as follows—
1. The grant of an extension of time is not automatic.
2. The object of a rule or power to extend time is to
ensure that legislative provisions or rules which
fix times for doing acts do not become incidents
of injustice.
3. The discretion to extend time is given for the sole
purposes of enabling the Commission to do justice between the parties.
4. This means that the discretion can only be exercised in favour of an applicant upon proof that
strict compliance with the rules will work an injustice upon the applicant.
5. In order to determine whether the rules will work
an injustice, it is necessary to have regard to the
history of the proceedings, the conduct of the
parties, the nature of the litigation and the consequence for the parties of the grant or refusal of
the application for extension of time.
6. When the application is for an extension of time
in which to file an appeal, it is always necessary
to consider the prospects of the applicant succeeding in the appeal.
7. It is also necessary to bear in mind in such application that, upon the expiry of the time for
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appealing, the respondent has “a vested right to
retain the judgment”, unless the application is
granted.
8. It follows that, before the applicant can succeed
upon such an application, there must be material
upon which the Commission can be satisfied that
to refuse the application would constitute an injustice.
9. The initial step in determining whether there
would otherwise be an injustice to the appellant
may often be to decide whether the prospect of
the appellant succeeding in the substantive appeal if an extension of time were to be granted is
a real one.
21 This is such a case. There was substantial argument on
behalf of both parties directed to that point.
PROSPECTS OF SUCCESS
Factual Background
22 Mr Young, who appeared for the CEPU in this matter,
outlined the factual background at first instance. Shortly
put and with some additions extracted from the evidence
at first instance by me, it was this.
23 BHP is and was the employer of persons at Port Hedland
and Newman in this State who are or were subject to the
Iron Ore Production and Processing Award (hereinafter
referred to as “the award”).
24 Before this matter reached the Commission at first
instance, BHP purported to offer employees, subject to
the award, individual workplace agreements, the subject
of the Workplace Agreements Act 1993. The CEPU and
other unions objected to this and commenced industrial
action. That industrial action included the use of picket
lines to prevent employees who had entered into
workplace agreements going into the workplace. In order
to get these employees to work, BHP provided buses to
transport them. The buses travelled in convoy, sometimes
accompanied by a police escort, and sought to cross the
picket lines.
25 Mr Kilmartin, on 19 January 2000, was on strike. He
followed two of the buses to which I referred above to a
carpark near the Cemetery Beach Park at Port Hedland
where, on what Mr Young informed us, he abused some
of the occupants. He was upset. He referred to them, inter
alia, as scabs and emphasised his view of them by the use
of commonly used and coarse nouns, verbs and adjectives,
all of which contain the short vowel “u”.
26 Mr Michael Patrick Wheeler and Ms Susan Jane StutselKelly, who were personnel managers, were in one bus.
The other bus contained employees some of whom Mr
Kilmartin knew. These events did not occur at the
workplace.
27 About two days later, whilst attending to banking in town,
Mr Kilmartin encountered Mrs Katherine Anne Forrest,
the wife of a fellow employee whom he knew to be one
of those who had recently entered into a workplace
agreement. She greeted him. Mr Kilmartin replied that
he was good, but “no thanks to your old man”. Mrs Forrest
told him that he should grow up and they then went off
about their own affairs.
28 There was an investigation and he was given a Final
Warning in writing that “any further similar behaviour
on your part, or any acts of serious misconduct of any
nature, will result in the termination of your employment”
(see page 18 of the appeal book (hereinafter referred to
as “AB”)).
29 It was not denied that Mr Kilmartin abused the employees.
He said that he gave them a “gobful”, but denied that he
threatened them.
30 BHP’s allegation was that Mr Kilmartin’s conduct was in
breach of the “BHP Iron Ore Non-Harassment Policy”.
That contains the following statements—
“BHPIO is opposed to all forms of work related harassment including that related to sex, race,
membership or non-membership of trade unions and
acceptance or non-acceptance of workplace agreements
.....
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Work related harassment, including threats and intimidation, is unacceptable to BHPIO and any
employees found to have engaged in such behaviour will be subject to disciplinary action up to and
including summary dismissal”
(See page 19(AB).)
BHP had also issued a memorandum to all employees at
Port Hedland forbidding the use of the word “scab” (see
page 23(AB)).
The Senior Commissioner found that the conduct in the
carpark was intimidating and threatening. He found that
Mr Kilmartin’s conduct in relation to Mrs Forrest was
not intimidating, but that her telling Mr Kilmartin that
his conduct was childish was a fair and accurate
assessment of that conduct. He found, too, that there was
no evidence of employees to whom the accusation of
“scab” was addressed were offended by the words.
The Senior Commissioner held that the final warning
issued was “outside the range of a reasonable response”
and made the order to which I have referred, which was
far less condemnatory or grave in its terms, although the
Senior Commissioner did not accede to the application
to revoke the warning.
ARGUABLE CASE
First, Ground 1 is not a ground which, on the face of it, is
fatal to the appeal, even if established because his conduct
was admitted by Mr Kilmartin himself.
As to Ground 2, the conduct found to be intimidating
and threatening was that in the Cemetery Beach Park
carpark. I refer now to that conduct.
In my opinion, without the witnesses being called, the
Senior Commissioner was entitled to and required to
determine whether the conduct was intimidating. He could
have determined it solely on the basis of Mr Kilmartin’s
evidence of what he did. The Senior Commissioner could
have and was entitled to find it intimidating and harassing
by an examination of the nature of the conduct itself.
However, it was arguable that Mr Kilmartin’s conduct
was abusive, offensive and obscene (see Ms StutselKelly’s evidence at page 100-101(AB)).
There was no direct evidence from any “targeted person”
that Mr Kilmartin’s conduct had any effect on the “targeted
persons”. There was no complaint by them in evidence.
There was no evidence that the workplace was made
unpleasant or humiliating, although an inference might
be drawn.
Grounds 2 and 4(a), (b) and (c) raise a clear issue and an
argument as to the nature of conduct, but I am not
persuaded, given that Mr Kilmartin admitted himself what
occurred, that it is necessarily a strong one.
As to Ground 3, there is no substance in that allegation.
The Senior Commissioner did not find that Mrs Forrest
was harassed or humiliated nor, on the evidence, was it
open to him to so find.
I now turn to Ground 4(d). For BHP, it was submitted
that this was a matter which was not raised at first instance
and could not, pursuant to s.49(4) of the Act, be raised
on appeal. In support of that submission, it was submitted
that Mr Young had, in his opening, said that it was a case
confined to the facts; thus, as I understand the submission,
no question of whether the events which occurred were
subject to the policy as not being in the workplace and
the reasonableness of the policy in its scope and content
and application, were simply not raised.
In reply, Mr Young took the Full Bench to pages 163164(AB), where the scope of the policy was specifically
raised by him in his final address, particularly in the
context of its coverage of situations outside the workplace,
which was the case with both the Cemetery Beach Park
carpark incident and the incident involving Mrs Forrest
(see page 165(AB) also).
The intent of the policy and its alleged ludicrousness were
also referred to (see page 166(AB)). It was also submitted
that, in its breadth, the policy was unreasonable.
In my opinion, Ground 4(d) was therefore quite directly
enough raised to constitute a valid and permissible ground
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of appeal in most of its elements. Certainly, the policy’s
application and reasonableness were raised and most of
the grounds, at least, relate to that. There are strong
arguments concerning what the policy’s coverage is and
whether, in all or any of its purported scope, it is
reasonable.
Even if that were not so, this point might still be arguable
on appeal if the point raised could not have been defeated
by new evidence, as would seem to be the case (see FCU
v George Moss Limited 70 WAIG 3040 (FB) and O’Brien
and Others v Komesaroff [1982] 150 CLR 310 at 318319).
As to Ground 5, it was submitted that the Senior
Commissioner did not take account of the fact that Mr
Kilmartin was on strike at the time that the carpark
incident occurred in a public place outside work hours,
that there was no attempt to hinder the bus leaving, that
there was no evidence from the occupants of the bus that
they felt intimidated or harassed.
The Senior Commissioner did consider that Mr Kilmartin
did not approach the employees afterwards, that there
were strong feelings in the community and the workplace
about the workplace agreement issues, and that Mr
Kilmartin had a 23 year unblemished working record and
that he was not alone in his conduct and another employee
had been treated more leniently for more serious conduct
in the carpark.
In my opinion, because of those considerations, the
penalty imposed could not be attacked for consideration
of insufficient relevant factors.
There was a question raised before the Full Bench,
however, as to whether the whole question of disciplinary
penalty was foreclosed on at first instance. Mr Power,
counsel for BHP, took us to the transcript and Mr Young’s
address (see page 171(AB)), where Mr Young
submitted—
“So the written warning we say is both excessive in
the circumstances in that it is a final written warning
.... that covers all and it is a final written warning
that has no life span, it appears to be open ended.”
At page 161(AB), however, Mr Young said this in his
final address—
“Sir, the applicant’s position in this is that the written warning or the final written warning as it
currently stands should be withdrawn, however, as
is so often the case, there’s our preferred position
and then there’s our more realistic position.”
“I suspect that at the end of the day the Commission
will be more inclined to a middle of the road position, ... and that perhaps the final outcome would be
best that there is a warning, perhaps a written warning then placed on Mr Kilmartin’s file with regard
to the two incidents.”
That is, of course, what occurred. That, in my opinion,
constitutes a bar to this appeal because the Senior
Commissioner did “water down” substantially the
warning in line with what Mr Young put to him. It follows
that the CEPU was therefore bound by that aspect of the
case and that that would be a bar to a successfully argued
appeal (see Metwally v University of Wollongong (1985)
60 ALR 68 (HC). Further, what was said was unequivocal
enough to amount to a concession by the CEPU, through
its agent, and by which it was bound (see s.31(3) of the
Act).
Overall, therefore, I am not persuaded that there is a strong
case that the appeal would succeed.
THE JUSTICE OF THE APPLICATION
If that is wrong, then, as Mr Power argued, on its own
concession, the detriment to the applicant is very slight.
In other words, as I understand his submission, to refuse
the application would only result in the appellant being
prevented from overturning a decision which it anticipated
and accepted. I would agree.
There would be detriment and therefore injustice to BHP
in allowing an extension of time within which to appeal
from a decision which the CEPU had, in anticipation of
such a decision being given, accepted.
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THE DELAY
54 As to the delay, the delay was almost negligible, was
forewarned to the respondent, and brought about no
detriment by being late, of itself. It also arose because of
explicable and credible difficulties.
FINALLY
55 For all of those reasons, the applicant has not established
that the Full Bench should grant an extension of time on
either application. Having regard to s.26(1)(a) of the Act
and the interests of the parties and Mr Kilmartin pursuant
to s.26(1)(c) of the Act, as I have referred to them above,
I would therefore dismiss the applications.
CHIEF COMMISSIONER W S COLEMAN—
56 I have read the reasons for decision of His Honour the
President. I agree with those reasons and have nothing to
add.
COMMISSIONER P E SCOTT—
57 I have read the reasons for decision of His Honour the
President. I agree with those reasons and have nothing to
add.
THE PRESIDENT—
58 Therefore, the appeal is incompetent and will be
dismissed.
Order accordingly

2001 WAIRC 02286
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
COMMUNICATIONS, ELECTRICAL,
ELECTRONIC,
ENERGY,
INFORMATION,
POSTAL,
PLUMBING,
AND
ALLIED
WORKERS UNION OF AUSTRALIA,
ENGIN & ELECT DIV, WA BRANCH,
APPELLANT
v.
BHP IRON ORE PTY LTD,
RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
COMMISSIONER P E SCOTT
DELIVERED
WEDNESDAY, 14 MARCH 2001
FILE NO/S
FBA 52 OF 2000
CITATION NO. 2001 WAIRC 02286
_______________________________________________________________________________

Decision
Appearances
Appellant
Respondent

Applications dismissed.
Mr C Young
Mr A J Power (of Counsel), by leave, and
with him Mr H M Downes

_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full Bench
on the 6th day of March 2001, and having heard Mr C Young
on behalf of the appellant and Mr A J Power (of Counsel), by
leave, and with him Mr H M Downes on behalf of the respondent, and the Full Bench having reserved its decision on
the matter and reasons for decision being delivered on the
14th day of March 2001, it is this day, the 14th day of March
2001, ordered that the applications filed herein to extend time
to file appeal No. FBA 52 of 2000 out of time be and are
hereby dismissed.
By the Full Bench
(Sgd.) P.J. SHARKEY,
[L.S.]
President.
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2001 WAIRC 02365
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
COMMUNICATIONS, ELECTRICAL,
ELECTRONIC,
ENERGY,
INFORMATION,
POSTAL,
PLUMBING,
AND
ALLIED
WORKERS UNION OF AUSTRALIA,
ENGIN & ELECT DIV, WA BRANCH,
APPELLANT
v.
BHP IRON ORE PTY LTD,
RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
COMMISSIONER P E SCOTT
DELIVERED
FRIDAY, 16 MARCH 2001
FILE NO/S
FBA 52 OF 2000
CITATION NO. 2001 WAIRC 02365
_______________________________________________________________________________

Decision
Appearances
Appellant
Respondent

Appeal discontinued by consent.
Mr C Young
Mr A J Power (of Counsel), by leave, and
with him Mr H M Downes

Decision
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Appeal discontinued by consent.

_______________________________________________________________________________

Order.
The Notice of Appeal herein, having been filed in the Registry of the Commission on the 20th day of April 2000, and
having been served upon the respondent on the 26th day of
April 2000 and a Declaration of Service having been filed in
the Registry of the Commission on the 31st day of August
2000, and the agent for the abovenamed appellant, on the 28th
day of February 2001, having filed a Notice of Discontinuance in the Registry of the Commission, and the abovenamed
respondent, on the 29th day of March 2001, having advised
the Commission, in writing, that the respondent consented to
the appeal being discontinued by the appellant, and the Full
Bench having decided that the consent to the discontinuance
of the appeal constituted special circumstances so as to exempt the parties and each of them from further compliance
with Regulation 29 of the Industrial Relations Commission
Regulations 1985 and having so exempted them, it is this day,
the 2nd day of April 2001, ordered, by consent, as follows—
(1) THAT there be leave granted and leave is hereby
granted for appeal No FBA 24 of 2000 to be discontinued.
(2) THAT the Full Bench refrain from hearing the said
appeal further.
By the Full Bench
(Sgd.) P.J. SHARKEY,
[L.S.]
President.

_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full Bench
on the 6th day of March 2001, and the Full Bench having
issued its reasons for decision on the 14th day of March 2001
wherein it ordered that the applications filed herein to extend
time to file appeal No. FBA 52 of 2000 out of time be dismissed, and the parties having been requested to advise the
Full Bench of their positions, and the abovenamed appellant,
on the 15th day of March 2001, having filed a Notice of Discontinuance of the said appeal in the Commission, and the
abovenamed respondent, on the 15th day of March 2000, having advised the Commission, in writing, that the respondent
did not oppose the filing of the Notice of Discontinuance by
the appellant, it is this day, the 16th day of March 2001, ordered, by consent, that the Full Bench refrain and does hereby
refrain from hearing the said appeal further.
By the Full Bench
(Sgd.) P.J. SHARKEY,
[L.S.]
President.

2001 WAIRC 02495
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
LAWRENCE
KEVIN
FAHY,
APPELLANT
v.
LMS PROPERTY GROUP PTY LTD,
RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
COMMISSIONER J F GREGOR
COMMISSIONER A R BEECH
DELIVERED
MONDAY, 2 APRIL 2001
FILE NO/S
FBA 24 OF 2000
CITATION NO. 2001 WAIRC 02495
_______________________________________________________________________________

2001 WAIRC 02518
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE AUSTRALIAN LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION,
MISCELLANEOUS
WORKERS DIVISION, WESTERN
AUSTRALIAN
BRANCH,
APPELLANT
v.
BURSWOOD
RESORT
(MANAGEMENT)
LTD,
RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
SENIOR COMMISSIONER G L
FIELDING
COMMISSIONER P E SCOTT
DELIVERED
FRIDAY, 6 APRIL 2001
FILE NO/S
FBA 4 OF 1999
CITATION NO. 2001 WAIRC 02518
_______________________________________________________________________________

Decision

Appeal discontinued by consent

_______________________________________________________________________________

Order.
The appeal having been adjourned sine die by the Full Bench
by Order on the 1st day of October 2000, and having been
listed for hearing on the 5th day of April 2001 and the parties
herein, on the 3rd day of April 2001, having filed a Minute of
Consent in the Registry of the Commission to discontinue the
appeal by leave, and the parties herein having consented to
waive the requirements of s.35 of the Industrial Relations Act
1979 (as amended), it is this day, the 6th day of April 2001,
ordered, by consent, as follows—
(1) THAT there be leave granted and leave is hereby
granted for appeal No FBA 4 of 1999 to be discontinued.
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(2) THAT the Full Bench refrain from hearing the said
appeal further.
By the Full Bench
(Sgd.) P.J. SHARKEY,
[L.S.]
President.

2001 WAIRC 02420
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
NICHOLAS RICHARD LYNAM,
APPELLANT
v.
LATAGA PTY LTD, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
COMMISSIONER S J KENNER
DELIVERED
THURSDAY, 29 MARCH 2001
FILE NO/S
FBA 53 OF 2000
CITATION NO. 2001 WAIRC 02420
_______________________________________________________________________________

Decision
Appearances
Appellant
Respondent

Appeal upheld.
Mr G McCorry, as agent
Mr A J Prentice (of Counsel), by leave

_______________________________________________________________________________

Reasons for Decision.
THE PRESIDENT—
INTRODUCTION
1 These are the unanimous reasons for decision of the Full
Bench.
2 This is an appeal brought by the abovenamed appellant,
Mr Nicholas Richard Lynam, against the decision of the
Commission, constituted by a single Commissioner,
contained in an order made on 7 December 2000 and
deposited in the office of the Registrar on 7 December
2000.
3 The decision in this matter was made on an application
by Mr Lynam in which he claimed that he was harshly,
oppressively and unfairly dismissed, and was denied
contractual benefits to which he was entitled. He made
application pursuant to s.29(1)(b)(i) and (ii) of the
Industrial Relations Act 1979 (as amended) (hereinafter
referred to as “the Act”).
4 The order, formal parts omitted, was made in the following
terms—
“(2) ORDERS that the said respondent do hereby pay
within seven days of the date of this order, as and
by way of compensation, the amount of $3,510.00
to Nicholas Richard Lynam, less any taxation that
may be payable to the Commissioner of Taxation.
(3) ORDERS that the said respondent do hereby pay
within seven days of the date of this order, as and
by way of denied contractual benefits, the amount
of $1,579.50 to Nicholas Richard Lynam, less
any taxation that may be payable to the Commissioner of Taxation.”
GROUNDS OF APPEAL
5 It is against that decision and part of it only, that Mr Lynam
now appeals on the following grounds—
“1) The Commission erred in fact and in law in finding that the appropriate measure of compensation
for the harsh, oppressive and unfair dismissal of
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the Appellant was four week’s remuneration, in
that—
a) The quantum of four week’s remuneration
was assessed on the basis that it was more
probable than not that the Appellant’s employment could and would have been fairly
terminated by the giving of four week’s notice or payment in lieu, when there was no
evidence adduced by the Respondent or
derivable from the evidence to show that a
termination with such notice would have
been likely to occur or could or would have
been fair if it had occurred;
b) The dismissal of the Appellant was found
to have been substantively rather than
merely procedurally unfair and the measure of loss and injury was demonstrated to
be greater than 4 weeks remuneration;
c) The Commission failed to assess the loss
and injury suffered by the Appellant by
reason of the dismissal in the face of uncontested evidence of the Appellant’s
quantifiable loss and injury;
d) The Commission wrongly found that there
was no injury to the Appellant and that the
Appellant was aggrieved prior to the termination of his employment when the
uncontested evidence of the Appellant was
that he was injured by the dismissal.
2) It is in the public interest and consistent with sections 26(l) and 23 of the Act for a decision of the
Commission to be overturned if it is wrong in
law and provides incentives for an employer to
act unfairly in the manner in which an employee
is dismissed.
ORDERS SOUGHT
1. That the appeal be upheld.
2. That the decision of the Commission that the
Respondent pay to the Appellant compensation
of four week’s wages ($3,510) be set aside and
in lieu thereof, the Respondent be ordered to pay
to the Appellant compensation of $17,500.”
6 This appeal is against the quantum of compensation
ordered to be paid, only, and against no other part of the
order. The was no cross appeal.
BACKGROUND
7 At all material times, Mr Lynam was an employee of the
respondent company at its record selling store, “Wesley
CD Megastore” in the city of Perth in this State. In fact,
he was employed from 13 December 1999 until 27 March
2000 by the respondent who had bought the business from
the previous owner who had also employed Mr Lynam
since October 1995.
8 Mr Lynam gave evidence that he was, at the time of the
respondent’s purchase of the business, Stores Manager
and Sales Manager. This position included the following
duties: opening and closing the store, staff supervision,
general shopkeeping and retail operations.
9 It was common ground that, when the new owner, the
respondent, took over from the administrator of the
business on 13 December 1999, that it agreed to pay Mr
Lynam on the same terms and conditions as he had
enjoyed with the previous employer.
10 On 27 March 2000, when Mr Lynam arrived for work,
he was dismissed and he said that he was unfairly
dismissed. It was common ground that there was, prior
to this event, an ongoing dispute about the contract of
employment insofar as it related to overtime.
11 It was the evidence of both parties that Mr Lynam was
then paid his salary and overtime for the additional hours
worked.
12 The respondent submitted and there was evidence from
Mr Peter Wilkinson, a Director of the respondent, that
Mr Lynam claimed and was wrongly paid overtime which
he should not have received. The respondent also alleged
that Mr Lynam should have continued, on the transfer of
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the business, with his salary of $667.00 per week and no
overtime. Mr Lynam, on the other hand, said that he was
to continue on $667.00 per week but that he was paid
overtime, queried it, and was told that the respondent
intended to pay him overtime.
The Commissioner found that Mr Lynam was asked to
and, in fact, did work six days a week from late January
2000. He also found that Mr Lynam had conversations
with Mr Wilkinson where they agreed that Mr Lynam
would be paid overtime for all hours worked in excess of
38 hours. That overtime was found to be paid initially at
the rate of time and a half and later at the single time rate
(see page 4 of the appeal book (hereinafter referred to as
“AB”)).
After the respondent purchased the business, Mr Lynam
gradually lost duties to others, with Ms Sonya Kuhari
commencing as Promotions Manager and subsequently
as General Manager which, effectively, was a demotion
of him. He raised a pay issue on behalf of another staff
member, Mr Adrian Mansfield, and this resulted in his
being presented with a letter, signed by Mr Wilkinson,
dated 15 March 2000 advising him that his salary was to
be reduced. He was asked to sign that letter, but refused.
He was then asked to take a week off and return his keys
to the store and leave without speaking to other members
of the staff, which he did.
Over the ensuing weekend, Mr Lynam prepared a letter
in which he asserted that the week off work should not
be deducted as leave. When he delivered it to Ms Kuhari
on the Monday following that weekend, he was told to
leave the store and that he was not allowed to be in it.
The following Monday, 27 March 2000, Mr Lynam
returned to the store. There, he met Mr Wilkinson who
had with him the Warehouse Manager, Mr Wayne
Sheldon. Mr Wilkinson told him that he was not to enter
the store any more and that, if he attempted to, Mr
Wilkinson would have the police remove him. Mr
Wilkinson gave Mr Lynam one week’s notice pursuant
to the contract of employment and told him to contact
Mr Wilkinson to sort out a redundancy and termination
package (see pages 23-25(AB)). As to the further details
of dismissal in his evidence, see pages 28-29(AB)). Mr
Lynam did contact Mr Wilkinson and received a letter in
reply dated 31 March 2000 (see page 126(AB)), which
contained allegations and assertions of fact which he
denied.
The Commissioner found that Mr Wilkinson denied that
Mr Lynam had any entitlement to overtime, that Mr
Lynam’s contract provided for him to work whatever
hours were required for the efficient running of the store
for 6 days per week. Further, the Commissioner found
that it was clear from the evidence of Mr Wilkinson that,
at the time of dismissal, Mr Lynam did not want to work
under a revised and reduced contract. This was made clear
to Mr Lynam that day, 27 March 2000.
There was also evidence in relation to denial of contractual
benefits which, since it does not relate to the issues raised
upon appeal, it is not necessary to consider in these
reasons.
In the end, the Commissioner accepted Mr Lynam’s
account of the events as more reliable, and found that Mr
Lynam was harshly, oppressively or unfairly dismissed
on that basis that, whilst his performance was not in
question, he received no warning or indication that his
employment was in jeopardy, that there was no evidence
to suggest that any discussion occurred as to why he had
been receiving a higher rate of pay, and why the unilateral
change was warranted.
The Commissioner also found that there was no prospect
whatsoever that an employment relationship could be reestablished between the parties, since they both expressed
strongly adverse views of the other, which the
Commissioner considered were not capable of being
redressed.
The Commissioner made a finding that Mr Lynam had
been unfairly dismissed from his employment and then
went on the make findings as to compensation, which we
will deal with hereinafter.
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22 Mr Lynam gave evidence that he had suffered stress
following the dismissal. He was out of work for eight
weeks (and living on savings) during which time he
attempted to find other employment, eventually obtaining
employment as the Assistant Manager of a bookshop at a
lesser wage (see page 32(AB)). That evidence was not
challenged or, in any way, eroded.
FINDINGS—COMPENSATION
23 In relation to the question of compensation, the
Commissioner found as follows—
1. Mr Lynam’s evidence, which was unchallenged
and supported by exhibit NL5, was that he had
actively sought employment since his dismissal.
2. Mr Lynam found work some 7 weeks and 2 days
after dismissal and has been earning less than his
former position.
3. Mr Lynam calculated his lost income on the basis of an income of $667.00 per week on the basis
that the employer could have given him reasonable notice of a change to work five days per
week.
4. The Commissioner calculated Mr Lynam’s loss
as $4,932.00 for the period up until he gained
employment and $6,409.00 for an ongoing loss
over a twelve month period.
5. The Commissioner also found that, at the time of
dismissal, Mr Lynam did not want to work under
a revised and reduced contract put forward by
the respondent, even though this had been his
contract on the initial engagement on 13 December 1999.
6. Mr Wilkinson handed Mr Lynam a letter on 20
March 2000 (exhibit NL2) which sought to reduce his weekly rate of pay. In those
circumstances, the Commissioner found that Mr
Wilkinson should have provided Mr Lynam with
reasonable notice of change. However, the Commissioner was convinced and found that the
employment relationship was bound to terminate.
7. The Commissioner also found that, in all of the
circumstances of the dismissal, and given Mr
Lynam’s age, and that he had previously been a
manager in the store and had worked there for
over four years (although only for a short period
for the respondent), he should have been granted
four weeks’ notice of the change. This was a total of $3,510.00 by way of compensation.
8. The Commissioner held that he would not award
Mr Lynam any money for injury. This was because Mr Lynam’s evidence was that he was
aggrieved prior to the date of termination and the
Commissioner considered that this was due
largely to him no longer managing the store.
ISSUES AND CONCLUSIONS
24 That part of the decision appealed against, namely the
finding as to quantum of compensation and, indeed, the
decision as a whole, was a discretionary decision, as it is
defined in Norbis v Norbis (1986) 161 CLR 513. Since
the decision was a discretionary decision, the Full Bench
may not interfere with it unless the appellant establishes
that, by application of the principles in House v The King
[1936] 55 CLR 499 and Gromark Packaging v FMWU
73 WAIG 220 (IAC), there was a miscarriage of the
exercise of discretion.
25 The law relating to findings of loss and injury and the
assessment of compensation is well and clearly settled in
this Commission (see Manning v Huntingdale Veterinary
Clinic 78 WAIG 1107 (FB); Bogunovich v Bayside
Western Australia Pty Ltd 79 WAIG 8 (FB); Capewell v
Cadbury Schweppes Australia Ltd 78 WAIG 299 (FB);
and Gilmore and Another v Cecil Bros and Others 78
WAIG 1099 (IAC)).
THE GROUNDS OF APPEAL
Loss
26 There was a complaint in Ground 1 that—
27 The Commissioner’s findings were inconsistent and in
error because, having found that Mr Lynam’s evidence
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was to be preferred to that of Mr Wilkinson, the
Commissioner then made findings which relied on Mr
Wilkinson’s account of events being accepted. From those
findings, the Commissioner then made findings about the
likely future employment of Mr Lynam with the
respondent, which was not open on the evidence, so the
submission for Mr Lynam went.
It was submitted that the Commissioner purported to
accept the respondent’s account of the events of 27 March
2000, when he had earlier said that he accepted the
evidence of Mr Lynam; then he accepted Mr Wilkinson’s
account of the events of that day, namely that, on that
date, there was a discussion of what terms of employment
would apply to overtime when Mr Lynam returned to
work and, therefore, when no agreement could be reached
on that point, Mr Lynam was lawfully dismissed.
This in turn, so the submission went, led to an erroneous
finding as to the loss or injury suffered. It was submitted
that, having erroneously accepted the respondent’s
account of events on the date of termination, the
Commissioner found that, in such circumstances, it would
have been fair to terminate Mr Lynam’s employment by
the giving of four weeks’ notice of the change in his
employment conditions.
It was also submitted that the Commissioner erred in so
finding and, further, erred in failing to find what was the
loss and injury suffered by Mr Lynam by reason of the
dismissal.
The first ground of the appeal was based on an allegation,
supported by submissions, that the Commissioner’s
findings were inconsistent and in error. The basis of that
submission was that, having found that Mr Lynam’s
evidence was to be preferred to that of Mr Wilkinson, the
Commissioner then made findings which relied on Mr
Wilkinson’s account of events being accepted. Put shortly,
his finding that four weeks’ notice and, therefore, an
amount equal to four weeks’ salary as a compensation
for the failure to give notice, was made in error.
There was, it was submitted, no evidence adduced by the
respondent derivable from the evidence to support a
finding that Mr Lynam’s employment was bound to
terminate. As the Commissioner found, having accepted
Mr Lynam’s evidence, Mr Lynam was presented with a
proposal to vary the contract. He was put off for a week
without pay and, when he would not agree to the variation
of his contract, he was dismissed on one week’s notice.
In our opinion, once the Commissioner accepted Mr
Lynam’s evidence, which he did and which a fair reading
of the transcript reveals it was open to him to do (not the
least because it was unchallenged in cross-examination),
the Commissioner was bound to accept Mr Lynam’s
version of the events of the day of dismissal and, indeed,
did so. No reason was offered for the Commissioner
purporting to accept Mr Wilkinson’s version of what
occurred on 27 March 2000 and there is no reason
discernible on a reading of the evidence.
The Commissioner found that Mr Wilkinson’s evidence
of the events of 27 March 2000 “aligned with that of the
applicant” (see paragraph 13, page 5(AB)) but, in fact,
the evidence of Mr Lynam was quite detailed as to the
events of the day and his exclusion from the premises
and went beyond and was in conflict with some of Mr
Wilkinson’s evidence. Mr Sheldon was not called to give
evidence.
It was submitted that the Commissioner, having
erroneously accepted the respondent’s account of events
on the date of termination, then went on to find that, in
such circumstances, it would have been fair to terminate
Mr Lynam’s employment by giving four week’s notice
of change in his employment conditions.
As against that, it was submitted for the respondent that
it was based on the undisputed evidence of the parties
that Mr Lynam did not wish to work for reduced pay
under the new contract presented to him. It was therefore
submitted that the employment relationship was correctly
found as being bound to terminate and that there was
ample evidence to find that four weeks’ notice would have
been fair, taking into account the circumstances of the

37

38

39

40
41

42

43

44

45

46

47
48

81 W.A.I.G.

dismissal, Mr Lynam’s age, his position in the store and
the length of his employment.
Of course, Mr Lynam, through his agent’s submissions,
accepted four weeks’ notice as reasonable notice. What
is submitted was that there was an ongoing loss of wages
for twelve months which impliedly derives from and was
caused by the dismissal. That is an amount calculated on
the difference between what Mr Lynam lost in his
employment and what he earned when he obtained new
employment seven weeks after his dismissal as Assistant
Manager of a bookstore.
The reason for the dismissal was plainly the refusal of
Mr Lynam to accept a new contract of employment. It
was open to so find, on the evidence of both Mr Lynam
and Mr Wilkinson, that the reason for the dismissal was
the refusal of Mr Lynam to accept a new contract in lieu
of his existing contract with reduced pay.
It was open to find and it should have been found that the
events of 27 March 2000 occurred as Mr Lynam described
them in evidence. In any event, they fit more consistently
a line of conduct which the evidence clearly reveals as
follows.
Mr Lynam was paid overtime, which he was entitled to
be paid, and the Commissioner did not accept the
disavowal of the payment by Mr Wilkinson.
Mr Lynam’s previously accepted contract of service as
Store and Sales Manager was unilaterally varied by the
unconsented to transfer of duties to Ms Kuhari. That
evidence was not denied. It was Mr Mansfield’s evidence,
too. Then, Mr Lynam was unilaterally required to agree
to a variation of this contract of service which reduced
his wages. When he did not agree to the variation, he was
sent home for a week and not allowed back, even when
he attempted to respond by letter.
It is far more credible that, when he attempted to return
without agreeing to the terms sought to be imposed on
him, he was excluded from the premises as he had been
before and dismissed, as his version related. That is what
the Commissioner should have found occurred.
The question, on the evidence, was whether it was more
probable than not that Mr Lynam would have and/or could
have been dismissed fairly in any event and, if so, when.
The Commissioner was required to assess the degree of
probability that that event would occur and make a finding
as to loss to reflect the degree of probability, assessing
damages accordingly (see Bogunovich v Bayside Western
Australia Pty Ltd (FB)(op cit) at page 9 where Malec v J
C Hutton Pty Ltd 92 ALR 545 (HC) is cited).
In this case, it would be open to find that irrespective of
the notice given, a dismissal as a sanction against Mr
Lynam for failing to agree to the termination of the
contract of employment and its replacement by a contract
on less favourable terms, would not be fair at any time.
It was open to find and the Commissioner should have
found that a fair dismissal with four weeks’ notice for
good reason would not have occurred within twelve
months or, if it might, then the respondent had not
discharged its evidentiary burden to so establish it. There
was no evidence that a dismissal was contemplated or
would have occurred but for the fact that the respondent
wished to force a variation in contract on Mr Lynam
against his will. There was no evidence either that Mr
Lynam did not wish to continue in his employment.
It is, however, not more probable than not that, but for
that event, the employment would and could have
continued for at least twelve months. It will be clear that
the Commissioner, for those reasons, erred and should
have made a finding of loss based on the difference
between wages earned and wages lost subsequent to the
dismissal in the sum of $6,409.00, a figure which is not
in dispute.
We would add that no claim was made when it might
have been made for loss of security of employment or,
put by way of synonym, loss of an asset.
The dismissal was found and found correctly to have been
substantially unfair. Grounds of Appeal 1(a), (b) and (c),
insofar as they apply, as to loss have been made out.
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Injury
49 We now turn to Ground 1(d), which deals with the
question of injury.
50 The Commissioner found that he would not award Mr
Lynam any monies for injury and expressed his reason
for so finding as follows—
“His evidence is that he was aggrieved prior to the
date of termination and I consider that this was due
largely to him no longer managing the store.”
(See paragraph 31, page 7(AB).)
51 He was, of course, so aggrieved, but there was ample
evidence that he was aggrieved after the dismissal, which
the Commissioner accepted, because he expressly said
that he accepted Mr Lynam’s evidence.
52 The manner of the dismissal is best described in Mr
Lynam’s evidence at pages 28-29(AB). We quote a portion
of his evidence at page 29(AB))—
“I was told that I was no longer able to be in the
store, that if I went in the store the police would be
called and I would be thrown out. I was given one
week’s notice, and told to contact Peter with what I
believed to be owing and sort out a redundancy or a
termination package, and his words were, “Whatever you want to call it”.”
53 The locking of him out of the premises and the threat to
call the police to throw him out, on their own or coupled
with the earlier events, were unnecessary, humiliating and
hurtful.
54 That, of course, followed on his being sent home a few
days earlier on 17 March 2000 after he refused to agree
to a reduction of his wages (his duties having already
been unilaterally eroded), with a direction not to talk to
other staff members, with his being excluded from the
premises during the week when he delivered a letter about
the matter, and the non-payment to him of wages during
the week. This conduct was directed clearly to him
because he would not agree to enter a new contract on
less favourable terms than that which he had. We would
also add that he had, previous to that, been effectively
demoted from Store and Sales Manager to Sales Manager,
it was open to find.
55 There was a course of conduct which, it was open to find,
was directed to pressuring Mr Lynam and, at very least,
to be contrary to the implied obligation of the employer
not to conduct itself without reasonable cause in a manner
likely to damage or destroy the relationship of confidence
and trust. That plainly occurred here, but is more a matter,
in the circumstances of this case, directed to unfairness
than the question of injury (see Burazin v Blacktown City
Guardian Pty Ltd 142 ALR 144 at 151-152 (FCFC), and
the approval by the Full Court of the dicta of Lee J in
Aitken v CMETSWU (1995) 63 IR 1 at 9).
56 As was said by the Full Court of the IRCA in Burazin v
Blacktown City Guardian Pty Ltd (op cit), there is an
element of distress in every dismissal and restraint is
required. There must be evidence that the dismissed
employee has sustained damage of the kind claimed.
57 There was ample evidence of the stress occasioned to Mr
Lynam (see page 33(AB)). Mr Lynam has been under
stress and has been grinding his teeth at night. He has
never been dismissed before. He feels very hard done by.
He was upset at being dealt with in an underhanded way,
but he was not losing control (see page 34(AB)).
58 This was a callous, oppressive and humiliating course of
conduct culminating in a dismissal and injurious to Mr
Lynam. (Matters such as this are discussed in Bogunovich
v Bayside Western Australia Pty Ltd (FB)(op cit) at pages
10-11. See also Burazin v Blacktown City Guardian Pty
Ltd (op cit) and Whelan v Waitaki Meats Ltd [1991] 2
NZLR 74.)
59 An injury is constituted, inter alia, by humiliation, injury
to feelings, the result of callous treatment, loss of
reputation, nervous shock.
60 S.23 of the Act has the characteristics of a statutory fact.
It was open to find, as in Burazin v Blacktown City
Guardian Pty Ltd (op cit), that Mr Lynam was shocked,
stressed and, indeed, by the nature of the treatment meted
out to him, he was humiliated and suffered injury.
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61 In our opinion, a fair award for injury would be $4,500.00,
but Mr McCorry told us that his client would be content
with less, namely $3,500.00.
62 For the Full Bench, the question of whether awards of
compensation for injury such as this remains an open
question.
63 For those reasons, we would find that the exercise of the
discretion at first instance miscarried. We would agree to
substitute the exercise of discretion of the Full Bench for
that exercised at first instance. We would make the
findings which we have said above should have been made
at first instance to support that exercise of discretion.
64 As the respondent recognizes in its submissions, the law
is well settled in the Commission in the cases to which
we have referred. What the Commissioner was required
to do was to make a finding as to whether there was loss
or injury as established by Mr Lynam on the balance of
probabilities. That was clearly so established as was the
extent of the loss and injury. The manner of assessing
compensation is as prescribed in those cases. The loss
and injury established are indubitably causally linked to
the dismissal in this case.
Ground 2
65 Ground 2 is not a ground of appeal but a submission and
not a relevant one.
CONCLUSIONS
66 It was open to find as follows, on the evidence, that—
(a) Between the date of the dismissal and the obtaining of other employment, seven weeks elapsed
during which Mr Lynam was without income.
Had he remained in employment, he would have
earned $667.00 per week. That element of the
loss, therefore, can be found to be $4,669.00.
(b) The next item is the ongoing loss of wages, being the difference between what Mr Lynam
received in his new employment compared with
the wages which he received in his old employment for a period of at least one year. That amount
is $6,409.00.
(c) There was also the loss of pay in lieu of reasonable notice, which was conceded to be four weeks.
That amount is $2,668.00.
(d) For injury, the amount is $3,500.00.
67 There is no evidence of any event which might affect,
adversely or otherwise, the loss. There is nothing in the
evidence which might lead to a conclusion that the
vicissitudes and contingencies of life would affect,
adversely or otherwise, the finding as to loss, insofar as
the vicissitudes and contingencies of life are applicable.
68 Any allowance for the fact that the compensation is paid
in a lump sum is properly offset in this case by the period
of time in which the losses and injury have gone
uncompensated. To that, one must add a figure for
“grossing up” and we accept the appellant’s calculation
in that respect, although the question of reduction of
compensation for a lump sum payment and the use of
“grossing up” are questions which remain open as far as
we are concerned.
69 We would uphold the appeal and vary the order made at
first instance to order compensation to be paid as
follows—
Loss to date of hearing and future loss
(a) From dismissal until the obtaining
of a new job—7 weeks @ $667.00
per week
$4,669.00
(b) Ongoing loss of wages being the
difference in wages earned in
new employment and the wage
paid by the respondent for twelve
months
$6,409.00
(c) Loss of reasonable notice—
four weeks
$2,668.00
(d) Compensation for injury
$3,500.00
$17,246.00
Total
70 We would order accordingly.
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Commission, and Counsel for the abovenamed respondent,
on the 20th day of March 2001, having advised the Commission, in writing, that the respondent consented to the appeal
being discontinued by the appellant, and the Full Bench having decided that the consent to the discontinuance of the appeal
constituted special circumstances so as to exempt the parties
and each of them from further compliance with Regulation
29 of the Industrial Relations Commission Regulations 1985
and having so exempted them, it is this day, the 28th day of
March 2001, ordered, by consent, as follows—
(1) THAT there be leave granted and leave is hereby
granted for appeal No FBA 49 of 2000 to be discontinued.
(2) THAT the Full Bench refrain from hearing the said
appeal further.
By the Full Bench,
(Sgd.) P.J. SHARKEY,
[L.S.]
President.

_______________________________________________________________________________

Decision
Representation
Appellant
Respondent

Appeal upheld.
Mr G McCorry, as agent
Mr A J Prentice (of Counsel), by leave

_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full
Bench on the 28th day of February 2001, and having heard
Mr G McCorry, as agent, on behalf of the appellant and Mr A
J Prentice (of Counsel), by leave, on behalf of the respondent,
and the Full Bench having reserved its decision on the matter,
and reasons for decision having been delivered on the 29th
day of March 2001 wherein it was found that the appeal should
be upheld, it is this day, the 29th day of March 2001 2000,
ordered as follows—
(1) THAT appeal No FBA 53 of 2000 be and is hereby
upheld.
(2) THAT the decision of the Commission in matter No.
555 of 2000 made on the 7th day of December 2000
be and is hereby varied by deleting the amount of
“$3,510.00” in order (2) and by substituting therefor
the amount of “$17,246.00”.
By the Full Bench,
(Sgd.) P.J. SHARKEY,
[L.S.]
President.
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Decision
Appearances
Appellant
Respondent

Reasons for Decision.
THE PRESIDENT—
1 These are the unanimous reasons for decision of the Full
Bench.
2 This is an appeal brought under s.49 of the Industrial
Relations Act 1979 (as amended) (hereinafter referred to
as “the Act”) against a decision of a single Commissioner
given on 29 August 2000 in application No 23 of 2000.
3 The decision appealed against is an order that the
application by the abovenamed appellant, Mr Mark
Anthony Tranfield, be dismissed.
4

Appeal discontinued by consent.

______________________________________________________________________________

Order.
The Notice of Appeal herein, having been filed in the Registry of the Commission on the 27th day of October 2000, and
Counsel for the abovenamed appellant, on the 19th day of
March 2001, having filed a Notice of Discontinuance in the

Mr D H Schapper (of Counsel), by leave
Mr L A Tsaknis (of Counsel), by leave,
and with him
Mr H M Downes

_______________________________________________________________________________

_______________________________________________________________________________

Decision

Appeal upheld and the decision at first
instance varied.

5

GROUNDS OF APPEAL
Mr Tranfield appeals on the following grounds—
“The Commission erred in holding that it did not
have jurisdiction to hear and determine the appellant’s claim”
BACKGROUND
Mr Tranfield had made application to the Commission at
first instance by an application filed on 7 January 2000
pursuant to s.29 of the Act alleging that he had been
unfairly dismissed by the respondent, claiming relief in
respect of that dismissal and claiming contractual benefits.
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The respondent is a single individual (not a firm) who
conducts business under a name registered under the
Business Names Act 1962 (the proprietor of the business
was, at all material times, the respondent, Mr Ray Douglas
Parker) and carried on the business of the survey and
commissioning of marine vessels. In particular, the
respondent provided, at all material times, surveying and
commissioning services to the offshore oil industry
worldwide. The firm had an office in Houston, Texas in
the United States of America, but its head office and
principal place of business is and was, at all material times,
49 Lockwood Crescent, Bunbury in the State of Western
Australia.
Mr Tranfield was employed by the respondent from on
or about 18 September 1998 until on or about 14
December 1999 as an oil rig surveyor and, more
particularly, as a mechanic/surveyor. He came to be
employed by the respondent after answering an
advertisement published in the “West Australian”
newspaper in approximately mid 1998 which advertised
positions for oil rig surveyors, including a rig mechanic.
He was interviewed for the position in Bunbury by Mr
Parker, and subsequently offered employment which he
accepted. He was employed under the terms of a written
contract entered into this State. It was a term of Mr
Tranfield’s contract of employment that his “point of
origin” was in Perth, Western Australia, from which he
was to travel to the assignments, which would be provided
by the respondent.
It was also a term of the contract that the respondent would
reimburse Mr Tranfield for “any costs associated with
obtaining visas as required for any project”. The
respondent was to provide Mr Tranfield with living
accommodation together with an accommodation
allowance. The contract was terminable by either party
giving “a minimum fourteen days’ notice”.
In the beginning, Mr Tranfield was sent to work in
Singapore where he worked until the end of August 1999,
when he was sent to work in France. There is no evidence
that he ever worked in or was required to work in this
State. There is no evidence of express prohibition upon
his being required to work in this State and it was and is
open to infer that he could, consistent with his employer’s
requirements, having been required to work in this State.
On or about 14 December 1999, whilst in France, Mr
Tranfield was told by Mr Parker that he was being sent
on leave. A short time later, Mr Parker’s son told Mr
Tranfield that he was to be dismissed. Mr Tranfield replied
that, if he was to be dismissed, he would like to know
before he went on leave. Nothing further was said about
the matter and Mr Tranfield left to go on leave.
Mr Tranfield subsequently received from Mr Parker a
letter dated 14 December 1999 advising him that his
employment was terminated, allegedly for copying
material owned by the respondent and breach of his
contract of employment.
Mr Tranfield was, the Senior Commissioner found,
dismissed from his employment without question and
without notice for allegedly copying the respondent’s
“formats and procedures and the lay out of books one
through nine with exactly the same information as MOSC
layout”.
Mr Tranfield denied copying the documents alleged to
have been copied and denied that he was, in any other
way, in breach of his contract of employment. He also
asserted that he was given no opportunity to explain his
actions, but was dismissed summarily.
Mr Tranfield alleged that his dismissal from the
respondent’s employment was harsh, oppressive or unfair
and sought relief in the form of compensation for loss of
employment in the sum of US$23,920.00, representing
the income which he would have earned in the six months
following the termination of the employment, after taking
into account earnings from other employment in that time.
In addition, Mr Tranfield claimed the sum of US$7,168.00
as remuneration for work performed in December 1999
immediately prior to his termination of employment.
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16 The respondent did not file a Notice of Answer or
Counterclaim, but wrote to the Commission challenging
the jurisdiction to entertain the application and otherwise
disputing the merits of the claim. Furthermore, the
respondent did not appear and was not represented upon
the hearing of the application, notwithstanding that a
Notice of Hearing was sent to its principal place of
business. The respondent was subsequently informed by
the Senior Commissioner of the submissions made by
counsel for the appellant at the hearing and was invited
to comment on those submissions. Despite being given
another opportunity to respond to those submissions, the
respondent did not do so.
17 The Senior Commissioner, at first instance, having given
the respondent every reasonable opportunity, both before
and after the appellant closed its case, to respond to the
application, decided to deal with the matter on the basis
of the material advanced by the appellant and did so.
COMMISSION’S FINDINGS
18 A number of findings were made by the Senior
Commissioner at first instance—
1. In Maloney v Hoffman (1980) AR NSW 318, for
example, where relief was sought in proceedings
before the New South Wales Industrial Commission under legislation relating to unfair, harsh or
unconscionable contracts, the legislation was held
not to apply to a contract made in that State by
residents of that State because the contract related to work to be performed substantially out
of the State.
2. There was no evidence in this case to suggest that
Mr Tranfield, at any time, performed work in this
State and, indeed, it was conceded on behalf of
Mr Tranfield that all the work performed under
his contract of employment “was, as a matter of
fact, performed outside the jurisdiction”. By his
letter of appointment, Mr Tranfield was told that
he was to be sent to Singapore. At all material
times, the work performed under the contract was
performed in either Singapore or France.
3. There was no evidence that Mr Tranfield may have
been required to perform work within Western
Australia should the respondent have obtained
work in this State. The mere possibility of work
being performed in this State was not sufficient
for these purposes.
4. As was indicated in Perrott v Xcellenet Australia
Limited and Others (1998) 84 IR 255, the mere
fact that some work was done in this State might
not be sufficient to say that the work was done in
an industry with a sufficient connection to this
State.
5. Mr Tranfield was dismissed from employment
from an industry in France, even though he received notification of his employment termination
whilst he was in Western Australia. It cannot be
the case that, simply because a person who has
never worked in Western Australia, receives notification in Western Australia that he is dismissed
from his employment performed wholly “offshore”, the Commission thereby has jurisdiction
to entertain a claim of this kind. Were that the
case, any migrant who came to live in this State
could lodge a claim for relief in respect of employment in his or her native country as long as
any statutory time limit for bringing such a claim
was not a bar.
6. By virtue of the provisions of s.3 of the Act, the
jurisdiction of the Commission is concerned with
a dismissal from employment, if not in an industry carried on partly within this State, at least with
a real and sufficient connection with this State.
7. A dismissal from employment in an industry in
another place does not fall within the scope of
the Act and the decision in Greenhalgh v Buon
Amici WA Pty Ltd 80 WAIG 2719 is not authority
to the contrary.
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8. The same considerations apply with respect to
the claim to recover the outstanding benefits due
to Mr Tranfield under his contract of employment.
If the contractual benefits are not an “industrial
matter”, as defined, the Commission is without
jurisdiction to grant relief in respect of the denial
of any such benefits.
9. The manner of the dismissal, in itself, was so defective as to render it unfair.
10. Reinstatement was impractical.
11. The Senior Commissioner accepted the loss of
earnings established and found that Mr Tranfield
would be entitled to compensation in the sum of
US$23,970.00, together with US$7,000.00 by
way of benefits. This, of course, would only be
the case were there jurisdiction.

REASONS
Jurisdiction
19 The Senior Commissioner was not satisfied that there was
jurisdiction to entertain the claim for the following
reasons.
20 First, he accepted that there were factual differences
between those which arose in Harris v Brandrill Limited
80 WAIG 629 per Fielding SC and 80 WAIG 2456 (FB)
and in this case. The Senior Commissioner held that
nothing was put by counsel for Mr Tranfield which led
him to change his view expressed in Harris v Brandrill
Limited (Fielding SC)(op cit) that the jurisdiction of the
Commission with respect to claims for relief arising out
of harsh, oppressive or unfair dismissal depends upon
the existence of a dismissal from employment in an
industry with a real and sufficient connection with Western
Australia. He accepted or found, however, as follows—
1. That the contract of employment was made in
Western Australia between residents of Western
Australia.
2. The proper law of the contract is that of Western
Australia.
3. The matter is not one of determining the proper
law but a question of statutory interpretation as
to whether the event in respect of which relief is
sought falls within the scope of the relevant legislation.
4. Jurisdiction depends more on the location of the
industry in which the aggrieved employee worked
than the proper law of contract or the residence
of the parties.
5. All work performed under the contract is performed outside the jurisdiction.
6. There was no evidence that Mr Tranfield may be
required to perform work in Western Australia.
7. The mere possibility of work being performed
within this State is not sufficient for these purposes.
8. Mr Tranfield was dismissed from employment in
an industry in France, even though he received
his notification from this State.
9. A dismissal from employment in an industry in
another place does not fall within the scope of
the Act.
10. The same considerations apply with respect to
the claim to recover the outstanding benefits due
to Mr Tranfield under his contract of employment.
11. The Senior Commissioner then went on to make
findings of unfair dismissal of loss and of quantum of compensation.
ISSUES AND CONCLUSIONS
Principles
21 These matters have already been decided as matters of
principle in Harris v Brandrill Limited (FB)(op cit) and
in Fitzgerald v Oil Drilling & Exploration (International)
Pty Ltd 80 WAIG 4981 (FB). Mr Schapper, who appeared
for the appellant, sought to have the Full Bench overrule
those cases as being in error if they were not
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distinguishable on the facts. We have already observed
that, so as to avoid uncertainty, the Full Bench should
not overrule a previous decision unless it has a conviction
that that decision was wrong.
Precedent
22 A lower court (or tribunal), regardless of whether or not
a majority ratio can be extracted from the decision of a
higher court (or tribunal), is obliged to reach the same
conclusion as to its ultimate judgment where the
circumstances of the case before it are not reasonably
distinguishable. The same principle will apply to a higher
court (or tribunal) unless it is prepared to overrule its
own previous decision (see MacAdam & Dyke “Judicial
Reasoning and the Doctrine of Precedent in Australia”,
page 213).
23 There is much to be said for the Full Bench adopting a
general practice, as the High Court for the most part has,
whereby leave will be required to be granted by the Full
Bench before it will allow argument to be presented that
it should depart from an earlier decision of its own (see
Evda Nominees Pty Ltd v Victoria (1984) 154 CLR 311.
24 Further, the Full Bench should not readily overrule
previous decisions. It should do so only with great caution.
“Continuity and coherence in the law demand that in [the
Full Bench] the principle of stare decisis should ordinarily
be applied” (see Jones v Commonwealth of Australia
(1987) 71 ALR 497; see also Re Tyler; Ex parte Foley
(1994) 181 CLR 18 at 38). That has, of course, been the
practice of the Full Bench.
Jurisdiction and Territoriality
25 The question in this case is not whether the Western
Australian Parliament has authority to legislate as it has
in s.29 of the Act, but whether it has purported to exercise
that authority in relation to a dismissal such as this, which
was effected within this State in relation to an employee
who did not work, at any time, within this State, but who,
as a resident of this State, entered into a contract of
employment with an employer, a resident of this State.
26 The Federal and State Parliaments, being sovereign
legislatures, may make laws having effect beyond the
boundaries of their respective territorial jurisdictions.
27 At common law, all legislation is, prima facie, territorial
(see The Merchant Service Guild of Australasia v The
Commonwealth Steamship Owners Association and
Others [1913] 16 CLR 664). However, an industrial
dispute within jurisdiction has been held to exist in
relation to industrial services not to be performed within
Australia, because the disputants were, for the most part,
connected by residence or the like with Australia and the
demands were made here with respect to employment
for which the masters, officers and engineers were
engaged in. In R v Foster and Others; Ex parte Eastern
and Australian Steamship Co Limited [1959] 103 CLR
256 at 275 per Dixon CJ and at 289 per Taylor J, the
question arose whether a dispute was connected with
Australia.
(a) The power to make laws for the peace, order and
good government of a State does not enable the
State Parliament to impose, by reference to some
act, matter or thing occurring outside the State, a
liability upon a person unconnected with the State
whether by domicil residence or otherwise. But,
it is within the competence of the State legislature to make any fact, circumstance, occurrence
or thing in or connected with the territory, the
occasion of the imposition upon any person concerned therein, of a liability to taxation or any
other liability.
It may be assumed, too, that the State Parliament
has power to legislate on matters relating to the
relationship between employer and employee.
(b) It is also within the competence of the legislature
to base the imposition of liability on no more than
the relation of the person to the territory.
(c) The relation may consist in presence within the
territory, residence, domicile, carrying on business or even remoter connections.
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(d) If a connection exists, it is for the legislature to
decide how far to go in the exercise of its powers. There must be a real and substantial
connection even though the work is done elsewhere (see R v Foster and Others; Ex parte
Eastern and Australian Steamship Co Limited
(HC)(op cit)).
(e) As in other matters of jurisdiction or authority,
courts must be exact in distinguishing between
ascertaining that the circumstances over which
the power extends exist and examining the mode
in which the power has been exercised.
(f) No doubt, there must be some relevance to the
circumstances in the exercise of the power.
(g) It is of no importance, on the question of validity, that the liability imposed is or may be
altogether disproportionate to the territorial connection or that it includes many cases that cannot
be foreseen.
(h) Relevant factors in determining a connection with
this State may include the terms of the contract,
the place where it was entered into, the nature
and extent of the benefits received thereunder,
the place where the breach occurred, and the nature and extent of the work performed. That is
not an exhaustive list of factors.
Construing the Act
28 The question is whether the application of the Act is
limited to unfair dismissals, that is, industrial matters
occurring in Western Australia.
29 It is quite clear, as we have observed in Harris v Brandrill
Limited (FB)(op cit) and Fitzgerald v Oil Drilling &
Exploration (International) Pty Ltd (FB)(op cit) that the
jurisdiction of the Commission, qua dismissals from
employment is concerned with a dismissal from
employment in an industry carried on in this State which
is an industrial matter (and/or perhaps, at least, one with
a real connection to this State but pursuant to the Act
itself).
30 The answer to the question of jurisdiction in this case
must be found within the Act itself. To paraphrase the
question posed in Mynott and Others v Barnard (1939)
62 CLR 68 (a case followed by the Full Court of this
State in Speldewinde v W D Scott & Co Pty Ltd [1982]
WAR 341; in that case, the Full Court held that, on its
proper construction, the Workers Compensation Act 19121978 (WA) did not apply to injuries resulting from
accidents happening outside the State).
31 This Commission has cognisance of and authority to
enquire into any “industrial matter”. For the purposes of
construing what an “industrial matter” is, s.7 of the Act
defines “employee”, “employer” and “industry” as
follows—
“employee” means, subject to section 7B —
(a) any person employed by an employer to do
work for hire or reward including an apprentice or industrial trainee;
(b) any person whose usual status is that of an
employee;
(c) any person employed as a canvasser whose
services are remunerated wholly or partly by
commission or percentage reward; or
(d) any person who is the lessee of any tools or
other implements of production or of any vehicle used in the delivery of goods or who is
the owner, whether wholly or partly, of any
vehicle used in the transport of goods or passengers if he is in all other respects an
employee,
but does not include any person engaged in domestic service in a private home unless —
(e) more than 6 boarders or lodgers are therein
received for pay or reward; or
(f) the person so engaged is employed by an employer, who is not the owner or occupier of
the private home, but who provides that owner
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or occupier with the services of the person so
engaged;
“employer” includes, subject to section 7B —
(a) persons, firms, companies and corporations;
and
(b) the Crown and any Minister of the Crown, or
any public authority,
employing one or more employees;”
“ “industry” includes each of the following—
(a) any business, trade, manufacture, undertaking,
or calling of employers;
(b) the exercise and performance of the functions,
powers, and duties of the Crown and any Minister of the Crown, or any public authority;
(c) any calling, service, employment, handicraft,
or occupation or vocation of employees,
whether or not, apart from this Act, it is, or is considered to be, industry or of an industrial nature, and
also includes —
(d) a branch of an industry or a group of industries;”
The definition of “industrial matter” expressly includes
“the dismissal of any person” in an “industry”, as defined.
Further, by virtue of s.7 of the Act, a dismissal of any
person in an industry, as defined, is quite clearly and
indisputably an industrial matter. It is, therefore, a matter
of which the Commission has cognisance by virtue of
s.23 of the Act. It is also an industrial matter which may
be referred to the Commission by persons prescribed by
s.29 of the Act, including by an employee. That was what
occurred in this case.
The question is whether what was before the Commission
was an “industrial matter”, as defined. If it were, then the
matter was within jurisdiction.
First, it was not in issue that Mr Tranfield was an employee
and the respondent was an employer, which they were,
within the definitions (a) and (b) of “employee”, and (a)
of “employer” in s.7 of the Act.
The question is whether the employee was employed in
an industry as defined in the Act and, if he were employed
in an industry, as defined, dismissed whilst employed in
that industry.
The facts are quite clear. Mr Tranfield entered into a
written contract of employment in Western Australia.
Clause (1) of the written contract describes the “Point of
Origin” in Western Australia (see exhibit 5 (page 43-48
of the appeal book (hereinafter referred to as “AB”))). At
the time, Mr Tranfield resided in Western Australia and
continued to do so until the time of his dismissal, at least,
and so did the respondent.
At all material times, the respondent’s head office of his
business was situated in Bunbury in this State, although
it had a branch office in Houston, Texas in the United
States of America. The address is described as the
principal place of business in the extract from the Business
Names Register (see exhibit 1, pages 30-33(AB)). The
nature of the respondent’s business was a worldwide one
involving providing services to the oil drilling industry
(see the assertion in the advertisement for the position
(exhibit 2, page 34(AB)) which is conducted in many
parts of the world, a fact of some notoriety. The contract
of employment was entered into in this State and within
the jurisdiction of this Commission.
Mr Tranfield carried out his actual employment (i.e.
performed his employment duties) in Singapore and
France. He did not, at any time, carry out such duties in
Western Australia, although he continued to reside here.
He was paid here by the respondent and he was paid to
travel overseas to work. Further, he was, and one assumes,
placed in paid accommodation overseas and paid an
accommodation allowance. At least, he was entitled to
those benefits under the contract of employment. He was
paid his wages in this State within the jurisdiction by the
respondent from its head office, one infers. He also
travelled backwards and forwards from Western Australia
to Singapore and France respectively.
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39 Notably, the written contract of employment called a
“Letter of Understanding” (see exhibit 5, pages 4348(AB)) contains no specific reference to work occurring
in or off Western Australia, but there is no exclusion of
such employment and Mr Schapper’s submission that the
employer could have deployed Mr Tranfield in Western
Australia (including off the Western Australia coast) we
accept.
40 The dismissal was effected by a letter (exhibit 6, page
49(AB)) dated 14 December 1999. Mr Tranfield received
that letter at his home in this State. (The Senior
Commissioner found that the notification of dismissal
occurred in this State.) After the dismissal, he was paid
about $US15,000.00, being wages owing. He said,
however, that he was still owed $US7,168.00 for wages.
41 We should observe that, prima facie, a person within the
jurisdiction is able validly to file an application under
s.29 of the Act to serve upon a person within the
jurisdiction which is what occurred in this case. However,
one then may have to go further and determine whether
the matter is within jurisdiction as an “industrial matter”.
42 By the most apposite definition of “industry” ascertained
in s.7 of the Act, the person dismissed is dismissed in an
“industry”, for the purposes of the definition, if he/she
has been dismissed as an employee of an employer whose
business, trade, manufacture, undertaking or calling is
within the jurisdiction.
43 In the Industrial Conciliation and Arbitration Act 19121952, “industry” was defined in s.6 as follows—
“Industry means any business, trade, manufacture,
undertaking or employment in which workers are
employed”
That is not significantly different from the definitions in
the current legislation.
44 Burnside J, in Metropolitan Shop Assistants’ and Ware
Employees’ Industrial Union of Workers v Foy and Gibson
Pty Ltd (1912) 11 WAR 113, by reference to that definition
in the 1912 Act, defined “industry” to mean “that branch
of art where labour is employed for the production of
wealth or value and in which capital is employed.”
45 “Industry”, as defined, has also been held to mean the
common object sought to be obtained by the combined
efforts of the employer and the worker (see also the
identification of an industry in the definition by reference
to the vocation or calling of employee) (see Parker and
Son v Amalgamated Society of Engineers (1926) 29 WAR
90).
46 Whilst “undertaking” is a word of variable meaning,
basically it conveys the idea of a “business” or “enterprise”
and is frequently used where it can be interchanged with
the word “business” or “enterprise” (see reference under
Electricity Commission (Balmain Electric Light Co
Purchase) Act 1950 [1957] SR(NSW) 100 at 128 per
Sugerman J and see Top of the Cross Pty Ltd v Federal
Commissioner of Taxation (1980) 50 FLR 19 at 36 per
Woodward J.
47 A business is a word of “large and indefinite import”, but
its evident and reasonable meaning is “something which
is followed and which occupies time and attention and
labour for profit” (see per Osler JA in Rideau Club v Corp
of City of Ottawa (1907) 15 OLR 118 at 122, citing Smith
v Anderson (1880) 15 Ch D 247 at 258).
48 “Business” often includes “trade and a stated occupation
or trade” (see Cooney v Council of Municipality of Kuring-gai [1963] 114 CLR 582 at 602 per Menzies J).
Business does not, of course, have to be carried on for
profit (see South-West Suburban Water Co v St
Marylebone Guardians [1904] 2 KB 174 at 180) to be
accounted a “business”, as defined.
49 To carry on a “business” which is, by definition, an
“industry” (see s.7 of the Act), a person may be financially
interested, but he/she must give attention or perform work
for the maintenance or furtherance of the undertaking
and devote time to the accomplishment of its objects. That
activity, we would observe, is clearly what a head office
engages itself in and the activity is conducted there by
the employer, his/her or its officers and/or employees.
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There was no suggestion that the respondent did not
involve himself in the business and there is, in fact,
evidence that he did.
We refer, too, to s.24 of the Business Names Act 1962,
which reads as follows—
“24. A document purporting to be
(a) a certificate of registration issued under this
Act;
(b) a copy of or extract from the register or a copy
of or extract from a document forming part of
the register issued under paragraph (a) of subsection (1) of section twenty-three;
(c) a certificate issued under paragraph (b) of subsection (1) of section twenty-three; or
(d) a combination of two or more of the certificates, copies or extracts referred to in
paragraph (a), (b) or (c) of this section, is in
all courts and before all person having authority to hear, receive and examine evidence
prima facie evidence of any matter contained
or set out therein.”
That, in its terms, is significant. The certificate reveals
that the address at Lockwood Crescent is the principal
place of business.
The question was whether the employer’s industry, being
his business, trade, manufacture, undertaking or calling,
as a marine commissioner and surveyor, was carried on
within the jurisdiction. If it was, that is an end of the
matter because Mr Tranfield was then an employee
dismissed within the jurisdiction by an employer in an
industry within the jurisdiction.
The Senior Commissioner found that the respondent
carried on a business. That finding was not challenged.
The evidence was that the respondent carried on the
business, undertaking, trade or calling of the survey and
the commissioning of marine vessels. There was ample
evidence that that was the business carried on and, equally,
what it did could be described as an undertaking, a trade
and the calling of the employer within the definition of
these words and the authorities relating thereto to which
we have referred above. That that business, through the
activities of the head office, was carried on in Western
Australia is undisputed and perfectly clear.
The carrying on of a business, calling or undertaking by
oneself or through labour cannot be restricted to the doing
of the actual activities which that calling or that business
requires to be done. In other words, a business constituting
an industry is not carried on by being restricted to the
doing of the actual work of marine commissioning and
surveying only. The business or undertaking is carried
on or conducted, too, by management, administration,
financial control and activity, marketing and advertising,
canvassing prospective customers, personnel management
and other activities.
The head office was, by implication and in fact, the centre
of this, at least insofar as Mr Tranfield was concerned.
Indeed, there is authority for the proposition that business
can only be said to be carried on where it is managed. A
man can carry on business in different places but, in
general, the place of business must be the place where
the general superintendence and management take place
(see Brown v London & North Western Railway Co (1863)
32 LJQB 318 at 321 per Blackburn J; see also Nelson v
Evans [1923] St R Qd 158 at 161). That place is
notoriously primarily, but no solely, a head office.
That Mr Tranfield was therefore engaged in an industry,
as defined, and that the respondent was an employer
employing an employee or employees in the industry was
clear. That the respondent was engaged in activities in
connection with the industry overseas and out of the
jurisdiction was clear. That the activities in which this
employee was involved were all conducted outside the
jurisdiction was clear, for those reasons.
Hence, it is clear that the industry, being a business, an
undertaking and a calling, was carried out in part at the
head office in Bunbury because “head office” connotes
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the final superintendence and management office. The
office of the respondent was registered, too, under the
Business Names Act 1962 as the principal office and its
importance was not disputed. In this case, it was certainly
the major place of superintendence and management and
the business residence of the respondent within the
jurisdiction.
The job was advertised in this State, the interview was
conducted in this State, the contract was entered into, the
termination emanated from within and was effected in
this State, Mr Tranfield was paid in this State and from
head office, and he was employed in and dismissed in an
industry, in part, conducted in this State. It was therefore
geographically within this jurisdiction. That it was not
denied that he could have been directed to carry out his
actual work in this State or within this jurisdiction
confirms such a conclusion. It is not to the point that this
was a possibility only.
This dismissal was a dismissal within the definition of
“industrial matter” in s.7 of the Act, and therefore within
jurisdiction. There was jurisdiction in the Commission
to hear and determine the matter and the Senior
Commissioner at first instance erred in not so finding.
Those facts support a finding that this was an “industrial
matter”, as defined, within the jurisdiction.
Further, because of the dismissal and/or the contract which
was entered into within the jurisdiction, the matter was
plainly a matter which affected the rights and obligations
of employers and employees in an “industry”, as defined.
In addition, prima facie, Mr Tranfield, as a resident of
the jurisdiction was entitled, prima facie, to issue the
application and serve it upon the respondent who resided,
for business purposes at least, within the jurisdiction.
Insofar as a connection, as referred to above, is necessary
or material, then we should make the following further
observations. Many of the authorities referred to are not,
on reflection, because they do not refer to an “industrial
matter”, relevant, in our opinion.
The workers compensation authorities Mynott and Others
v Barnard (HC)(op cit) and Speldewinde v W D Scott &
Co Pty Ltd (op cit) refer to accidents which occur
elsewhere than in the jurisdiction where the contract of
service was entered into. (Factually, even if those
authorities were relevant, this case is distinguishable any
way, because the dismissal itself, if that is equitable to
the accident in Mynott and Others v Barnard (HC)(op
cit) and Speldewinde v W D Scott & Co Pty Ltd (op cit),
occurred within the jurisdiction.) They involve the
construction of entirely different acts. We adopt what Lee
J said in Jeffries v William Adams & Co [1982] 1 IR 273
at 274—
“The agent for the employer argued that the magistrate was correct in having regard to the locality of
the employment and referred to the judgment of
Latham CJ in Mynott v Barnard (1939) 62 CLR 68.
In my view, a sufficient answer to that contention
appears in a passage from the judgment of Beattie J
in the NSW Industrial Commission in Tod & Tod v
Reiher and Bemrose [1960] AR (NSW) 64. The
learned judge was concerned with the application of
an industrial award of a State tribunal to employees
crossing State borders in the course of their work
and said at p.67: “... The matter must be determined
on first principles as one of construction of the Industrial Arbitration Act and of the relevant award.
Mynott v Barnard was a decision on the construction of a particular Act, and one dealing with workers’
compensation. I do not regard it as decisive of the
present point of law, which involves the interpretation of a different statute dealing with a different
field of law. The judgments of the learned members
of the Court are, of course, helpful as a guide to the
approach to be made in considering the territorial
application of a statute, but the decision itself does
not help Mr Dillon’s case, nor can it be said that the
‘locality of employment’ test, which Mr Jeffrey has
sought to apply in the present case, had the approval
of a majority of the bench.””
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64 We are assisted, too, in the context of “connection”
between the jurisdiction and an extra-territorial event, by
the judgment of Lee J in Jeffries v William Adams & Co
(op cit), where His Honour quoted from the dictum of
Dixon J, as he then was, in Broken Hill South Ltd v
Commissioner of Taxation (NSW) (1937) 56 CLR 337 at
375, where His Honour said—
“The power to make laws for the peace, order and
good government of a State does not enable the State
Parliament to impose by reference to some act, matter of(sic) thing occurring outside the State a liability
upon a person unconnected with the State whether
by domicil, residence or otherwise. But it is within
the competence of the State legislature to make any
fact, circumstance, occurrence or thing in or connected with the territory the occasion of the
imposition upon any person concerned therein of a
liability to taxation or of any other liability. It is also
within the competence of the legislature to base the
imposition of liability on no more than the relation
of the person to the territory. The relation may consist in presence within the territory, residence,
domicile, carrying on business there, or even remoter
connections. If a connection exists, it is for the legislature to decide how far it should go in the exercise
of its powers. As in other matters of jurisdiction or
authority courts must be exact in distinguishing between ascertaining that the circumstances over which
the power extends exist and examining the mode in
which the power has been exercised. No doubt there
must be some relevance to the circumstances in the
exercise of the power. But it is of no importance upon
the question of validity that the liability imposed is,
or may be, altogether disproportionate to the territorial connection or that it includes many cases that
cannot have been foreseen.”
65 Insofar as the facts supporting a finding of the necessary
connection (insofar as such a finding is necessary) might
be different from the facts which have to be found to
support a finding that there is an “industrial matter” within
the jurisdiction of the Commission, then we would
observe that there are a number of relevant factors which
include—
(a) the terms of the contract;
(b) the place where it was entered into;
(c) the nature and extent of the benefits received
thereunder;
(d) the place where the dismissal occurred;
(e) the nature and extent of the work performed outside the jurisdiction;
(f) the extent of the conduct of its business, trade,
undertaking or calling, potential or actual, of the
employer within the jurisdiction; and
(g) whether there were variations to the original contract.
66 The list is not exhaustive. In this case, as the
Commissioner found, the contract was entered into in
the jurisdiction, the wages and other benefits, save and
except accommodation, were paid and payable within the
jurisdiction, the dismissal was effected within the
jurisdiction, the extent of the conduct of the head office
of the business was significant. The actual work was
performed outside the jurisdiction, but it was performed
by an employee in an industry within the jurisdiction.
67 Many of those facts will be relevant, too, to a finding
whether the matter is an “industrial matter” within a
proper construction of the Act, and findings of fact within
the consequent interpretation. It is, of course, not
necessarily fatal to a finding of jurisdiction that work is
performed by the employee outside the jurisdiction, if
there are other countervailing factors, as there were here.
The location of the work, whilst not always the most
important factor, may well be. In this case, it was open to
find that the contract could encompass work within
Western Australia. However, the extent of the work done
outside the jurisdiction may not be fatal, in some cases,
to a finding that the matter was an “industrial matter”, as
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defined, and/or that there was the requisite territorial
connection with this jurisdiction.
68 In Harris v Brandrill Limited (FB)(op cit), there was a
clear intention that the employee would be employed in
the South African mining industry. In Fitzgerald v Oil
Drilling & Exploration (International) Pty Ltd (FB)(op
cit), the employer did not have a head office here, although
that fact will not necessarily be fatal to a finding of
jurisdiction in this Commission.
69 Our observations above are sufficient to demonstrate that
the claim for contractual benefits was also within
jurisdiction and should have been found to be, for the
same reasons.
70 For those reasons, the Senior Commissioner erred in
failing to find jurisdiction and the appeal is made out, in
our opinion.
ORDERS SOUGHT
71 It was submitted for the respondent that, if the appeal
were upheld, then the question of liability of damage
should be remitted back to the Commission to hear and
determine. The Senior Commissioner made findings that
there was an unfair dismissal and, as to loss, assessed
compensation.
72 Mr Schapper reminded the Full Bench that it was not
uncommon in personal injury actions, even where the
action was dismissed on the liability question, for courts
to make findings as to damages. That is, of course, so.
Such a course is taken to avoid unnecessary expense and
delay.
73 In this case, the respondent declined every opportunity
afforded him, at first instance, to be heard, and it was
open to and correct that the Senior Commissioner made
the findings which he did.
74 The respondent should not now be permitted to put Mr
Tranfield at a disadvantage by re-opening matters, in
relation to which, if he had attended the hearing at first
instance, he would have had every opportunity to be heard.
FINALLY
75 We have considered all of the evidence, submissions and
material. We would uphold the appeal. We would make
the same findings and vary the order made at first instance
to record a finding that Mr Tranfield had been unfairly
dismissed and order that the respondent pay to Mr
Tranfield within seven days the sum of $US23,920.00
by way of compensation and $US7,168.00 by way of
outstanding contractual benefits, being a total of
$US31,088.00. We would, of course, delete the order
dismissing the application. We would issue a minute to
reflect that order.
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Application to adjourn granted.
Mr D H Schapper (of Counsel), by leave
Mr R D Parker on his own behalf on 2
February 2001
Mr L A Tsaknis (of Counsel), by leave,
and with him
Mr H M Downes

_______________________________________________________________________________

Supplementary Reasons for Decision.
THE PRESIDENT AND COMMISSIONER J H SMITH—
APPLICATION TO ADJOURN
1 These are the joint reasons for decision of the President
and Commissioner Smith.
2 When this appeal first came on for hearing before the
Full Bench on 2 February 2001, the appellant was
represented by Counsel and the respondent appeared in
person. Mr Parker, the respondent, advised that he had
come from Texas, in the United States of America, to the
hearing and that he had been overseas for some time.
3 The respondent, at first, made no application but, in the
course of discussion of matters by the Full Bench with
Counsel for the appellant and with the respondent, the
respondent made application to the Full Bench that he
wished to adjourn the matter to seek legal advice.
4 This application was opposed by Mr Schapper, Counsel
for the appellant. His submission included reference,
correctly, to the facts that, at no time, had the respondent
sought to be heard in the matter, except by
correspondence, and that this was a last minute
application.
5 The principles in Myers v Myers [1969] WAR 19 at 21
per Jackson J (as he then was) apply—
“To grant or refuse an adjournment is a matter for
the discretion of the court to whom the application
is made. But where the refusal of an adjournment
would result in serious injustice to one party, an adjournment should be granted unless in turn this would
mean serious injustice to the other party.”
6 We agreed to grant the application for an adjournment
because, if the adjournment were granted, the short delay
in hearing the appeal, which might be detrimental to the
appellant, would still not cause a serious injustice. On
the other hand, to require the respondent, as a lay person,
to argue a complex and serious issue of jurisdiction might
be the cause of a serious injustice, which risk would be
eliminated by a short adjournment. For those reasons,
we agreed to grant the application for adjournment.
7 We were therefore of the opinion that, since this was a
matter of some legal complexity, notwithstanding that
there was a delay which was not the fault of the appellant,
the merit of the application and the proper exercise of
discretion required that an adjournment be granted to
allow legal advice to be taken.
8 We would also observe, and it is not and cannot be relevant
to the exercise of the discretion to do so, that, in the end,
the delay was not substantial and the matter was
competently argued by Counsel for both parties. Without
disrespect to Mr Parker, we observe that Counsel who
appeared for the respondent was able to put to the Full
Bench helpful submissions, and indeed submissions
which it is doubtful that a lay person would have been
able to put.
COMMISSIONER A R BEECH—
9 My reasons for dissenting from the majority view that
the adjournment ought be granted arises from the history
of the application at first instance. The fact that Mr Parker
had not filed a Notice of Answer and Counter Proposal
to the Notice of Application filed in the Commission,
that Mr Parker had not appeared at the hearing of the
matter despite a Notice of Hearing being sent to his
principal place of business, and further that he did not
respond to the opportunity presented to him to respond
when the transcript of the hearing was sent to him should
not lightly be put aside.
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10 Mr Parker has, apparently, now made a particular effort
to arrange his affairs so that he could travel from overseas
in order to attend the appeal before the Full Bench. It is
evident that he did so with the express intention of
representing himself in these proceedings. He is, of
course, perfectly entitled to do so. Mr Parker can be taken
to have decided to represent himself in the knowledge of
the ground upon which the Appeal is to be argued.
11 While I appreciate that the ground upon which the Appeal
is to be argued is an issue of law rather than of merit, it is
not immediately apparent why that was not already known
to Mr Parker at the time he decided to represent himself.
For those reasons, I was not persuaded to grant the request
made shortly after the commencement of the proceedings
for an adjournment.
THE PRESIDENT—
12 For those reasons, the application was granted.
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Decision
Appearances
Appellant
Respondent

Appeal adjourned.
Mr D H Schapper (of Counsel), by leave
Mr R D Parker on his own behalf

_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full Bench
on the 2nd day of February 2001, and having heard Mr D H
Schapper (of Counsel), by leave, on behalf of the appellant
and Mr R D Parker on his own behalf as respondent, and the
abovenamed respondent on the 2nd day of February 2001,
having made an oral application for an adjournment of the
hearing, and the Full Bench having decided to grant the application and reasons for decision will issue at a future date, it is
this day, the 2nd day of February 2001, ordered as follows—
(1) THAT the applications filed herein to extend time to
file and serve the appeal books in appeal No. FBA
46 of 2000 are granted.
(2) THAT the hearing and determination of the appeal
herein be and is hereby adjourned to a date to be
fixed.
(3) THAT the application on behalf of the appellant for
costs pursuant to s.27(1)(c) of the Industrial Relations Act, 1979 (as amended) be and is hereby
granted.
(4) THAT the respondent pay to Mr D H Schapper the
sum of $10.00 by way of costs of the adjournment
within seven days of the date of this order.
(Sgd.) P.J. SHARKEY,
[L.S.]
President.
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Decision

Appeal upheld and the decision at first
instance varied.

Appearances
Appellant
Respondent

Mr D H Schapper (of Counsel), by leave
Mr L A Tsaknis (of Counsel), by leave,
and with him
Mr H M Downes

_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full Bench
on the 9th day of March 2001, and having heard Mr D H
Schapper (of Counsel), by leave, on behalf of the appellant
and Mr L A Tsaknis (of Counsel), by leave, and with him Mr
H M Downes on behalf of the respondent, and the Full Bench
having reserved its decision on the matter, and reasons for
decision having been delivered on the 3rd day of April 2001
wherein it was found that the appeal should be upheld, it is
this day, the 3rd day of April 2001, ordered as follows—
(1) THAT appeal No FBA 46 of 2000 be and is hereby
upheld.
(2) THAT the decision of the Commission in matter No.
23 of 2000 made on the 29th day of August 2000 be
and is hereby varied by deleting the order made dismissing the application, and substituting therefor a
declaration and order in the following terms—
(a) THAT the applicant, Mark Anthony Tranfield,
was harshly, oppressively or unfairly dismissed by the respondent, Ray Douglas Parker.
(b) THAT the respondent, Ray Douglas Parker do
hereby pay within seven days, as and by way
of compensation, the amount of $US23,920.00
to Mark Anthony Tranfield.
(c) THAT the respondent, Ray Douglas Parker do
hereby pay within seven days, as and by way
of denied contractual benefits, the amount of
$US7,168.00 to Mark Anthony Tranfield
(Sgd.) P.J. SHARKEY,
[L.S.]
President.

PRESIDENT—
Matters dealt with—
2001 WAIRC 02513
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
BGC (AUSTRALIA) PTY LTD,
APPLICANT
v.
IAN PHIPPARD, RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J
SHARKEY
DELIVERED
THURSDAY, 5 APRIL 2001
FILE NO/S
PRES 7 OF 2001
CITATION NO. 2001 WAIRC 02513
_______________________________________________________________________________
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Application to stay Order 2 at first
instance stayed by consent.
Ms P J Giles (of Counsel), by leave, and
with her,
Ms R L Amey (of Counsel), by leave
Mr C H Edwards (of Counsel), by leave

Decision
Appearances
Applicant
Respondent

2001 WAIRC 02342
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CABLE SANDS (WA) PTY LTD,
APPLICANT
v.
ROBERT SULLIVAN AND OTHERS,
RESPONDENTS
CORAM
HIS HONOUR THE PRESIDENT P J
SHARKEY
DELIVERED
MONDAY, 19 MARCH 2001
FILE NO/S
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_______________________________________________________________________________

Application dismissed.
Mr N D Ellery (of Counsel), by leave
Mr D H Schapper (of Counsel), by leave

_______________________________________________________________________________

Reasons for Decision.

_______________________________________________________________________________

Order.
This matter, having come on for hearing before me on the
30th day of March 2001 and the 4th day of April 2001, and
having heard Ms P J Giles (of Counsel), by leave, and with
her, Ms R L Amey (of Counsel), by leave on behalf of the
applicant and Mr C H Edwards (of Counsel), by leave on behalf of the respondent, and the parties herein having filed a
Minute of Consent Order, it is this day, the 5th day of April
2001, ordered and declared by consent as follows—
(1) THAT the applicant has a sufficient interest as required by s.49(11) of the Industrial Relations Act
1979 (as amended) (hereinafter referred to as “the
Act”) and was therefore entitled to apply for orders
which appear hereunder.
(2) THAT appeal No FBA 7 of 2001 has been instituted
within the meaning of s.49(11) of the Act.
(3) THAT the operation of Order numbered 2 of the
Commission made on the 28th day of February 2001
in application No 1958 of 1999 be and is hereby
stayed, pending the hearing and determination of this
appeal or further order.
(4) THAT the applicant place the sum of $93,507.60
(“the sum awarded”) into an interest bearing trust
account (“the trust account”), to be operated by the
joint signatures of the respective solicitors for the
parties, or in the event that they are acting in person,
by the parties themselves, pending the hearing and
determination of this appeal, by close of business
on the 9th day of April 2001.
(5) THAT within 21 days of the determination of this
appeal, the parties make disbursement of the sum
awarded in accordance with the decision of the Commission in its determination of this appeal.
(6) THAT on disbursement of the sum awarded to a party
pursuant to paragraph 5 of these orders, any interest
earned on the trust account shall be paid to the party
to whom the money is disbursed in proportion to the
amount due to each party.
(7) THAT in the event of the parties being unable to
agree concerning the disbursement of the sum
awarded on determination of this appeal, there be
liberty to each party to apply to the Commission for
orders as to the disbursement of the sum awarded on
the provision of seven days’ notice to the other party.
(8) THAT there be liberty to apply generally in relation
to this order.
By the Full Bench,
(Sgd.) P.J. SHARKEY,
[L.S.]
President.
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INTRODUCTION
This is an application pursuant to s.49(11) of the
Industrial Relations Act 1979 (as amended) (hereinafter
referred to as “the Act”) whereby the applicant employer,
Cable Sands (WA) Pty Ltd (hereinafter referred to as
“Cable Sands”), applies for a stay of the operation of a
direction of the Commission, constituted by a single
Commissioner, given on 1 March 2001 in matters Nos
1693, 1710, 1711, 1712 and 1713 of 2000, until the
hearing and determination of an appeal against the
direction.
The grounds on which the application is made is that it
would defeat the purpose of the appeal if such an order
were not made; there is a serious issue to be tried and the
balance of convenience lies with the applicant.
The “direction” appealed against was made on 1 March
2001 and deposited in the office of the Registrar, and
therefore perfected, on 1 March 2001. Formal parts
omitted, the order reads as follows—
“(1) THAT in respect of the selection for redundancy
of employees in the categories of employee of
the respondent, to which each of the applicants
belongs, the respondent provide to the applicants
the following—
(a) All documents brought into existence in
formulating the criteria and weightings to
be attached to the selection process for redundancy;
(b) All documents relating to advice received
by the respondent in respect of the selection process for redundancy;
(c) That where in material provided to the applicants, the respondent has identified
employees by reference to letters of the
alphabet, the names of the employees so
identified;
(d) In relation to the criterion of absenteeism,
a list of the dates in the year 2000 of all
absences for each of the employees considered for redundancy and whether those
absences related to workers compensation
or not;
(e) In relation to the criterion of discipline, a
list of the dates of all counsellings for each
employee and whether such counsellings
were written or verbal; and
(f) Performance appraisals for each of the
employees for the last two years.
(2) That documents referred to above shall be provided to the applicants’ solicitor by the 20th day
of March 2001.
(3) That information provided to the applicants in
accordance with these directions shall remain confidential to the applicants and their solicitor and
shall be used only for the purpose of the hearing
of these applications.”
The order or decision is expressed to be in the form of a
direction. It is not clear that such a direction is valid within
the terms of s.34(1) of the Act which provides as
follows—
“The decision of the Commission shall be in the form
of an award, order, or declaration and shall in every
case be signed and delivered by the Commissioner
constituting the Commission that heard the matter
to which the decision relates or, in the case of a decision of the Commission in Court Session, shall be
signed and delivered by the Senior Commissioner
among the Commissioners constituting the Commission in Court Session.”
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Accordingly, a decision is not a decision unless it is in
the form of an award, order or declaration. Secondly, an
interesting question arises as to whether such an order
can be made, having regard to the terms of s.27 of the
Act, in s.32 proceedings. That question was not before
me in these proceedings.
6 A question arises as to whether the decision, which was
headed “direction”, was a “decision” which could be
appealed against, since it was not “in the form of an award,
order or declaration” within the meaning of s.34(1) of
the Act. However, it was not submitted to me that the
decision was statutorily invalid as not complying with
s.34(1) of the Act so that it is unnecessary for me to deal
with that question.
7 What was common ground, at least for the purposes of
this application, was that the “decision” appealed against
was a “finding”, as that is defined in the Act. A “finding”
is defined in s.7 as follows—
““finding” means a decision, determination or ruling made in the course of proceedings that does not
finally decide, determine or dispose of the matter to
which the proceedings relate;”
8 Since the order appealed against was an order for
discovery, it was clearly, as defined, a decision,
determination or ruling made in the course of proceedings
(if it were made in the course of proceedings) that does
not finally decide, determine or dispose of the matter to
which the proceedings relate, and therefore, a finding, as
defined.
9 Accordingly, by virtue of s.49(2a) of the Act, the appeal
could not lie unless, in the opinion of the Full Bench, the
matter is of such importance that, in the public interest,
an appeal should lie.
10 The appeal was filed in the Commission on 8 March 2001
and purports to be instituted pursuant to s.49 of the Act.
It is convenient, for a proper consideration of the matter,
to note that the grounds of appeal are as follows—
“4 That the Commission in the exercise of its discretion failed to give proper weight and
consideration to the following matters in determining to issue determinations 1(a) and 1(b)—
(a) That it is not in the public interest to order
the discovery of confidential communications between employers and their
industrial relations advisers.
(b) That such documents are not and cannot
be relevant to the matters at issue in the
substantive case.
(c) That the applicant was merely pursuing a
“fishing expedition”, requesting documents
in the hope that they would reveal information that was relevant and advantageous
to the applicant’s case, when the applicant
had not, and did not assert any reasonable
or genuine basis to believe that such information would in fact be disclosed.
5 That the Commission in the exercise of its discretion failed to give proper weight and
consideration to the following matters in determining to issue determination 1(f)—
(a) The respondent had stated on record that
the performance appraisals of all of the
relevant employees were not in any way
considered or assessed in determining the
identity of those employees who were
made redundant or who were not made redundant.
(b) Such performance appraisals contain detailed, sensitive and confidential
information regarding various employees,
including comment on matters such as personal or family related difficulties or
problems that the employees may have
been experiencing which were effecting
their work performance, drug and alcohol
related problems, interpersonal problems
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between employees and other fellow employees or supervisors at the workplace,
employees aspirations and goals, and other
highly sensitive and personal matters.
(c) The respondent requires employees to
commit to keeping matters between employer and employee strictly confidential.
The employer is under a reciprocal implied
obligation to keep employee matters confidential, and at all times acts to uphold
and honour this obligation. Disclosing the
performance appraisals breaches this obligation and damages the relationship of trust
and confidence between the respondent and
its employees.
(d) That the applicant was merely pursuing a
“fishing expedition”, requesting documents
in the hope that they would reveal information that was relevant and advantageous
to the applicant’s case, when the applicant
had not, and did not assert any reasonable
or genuine basis to believe that such information would in fact be disclosed.
(e) Given these facts, the Commission should
not have ordered the disclosure of these
appraisals unless compelling reasons existed to do so. Such compelling reasons
were not in existence and were not presented by the applicant.
6 The Commission failed generally to give due
weight and consideration to the growing recognition in the wider community of the need to
respect the privacy of individuals. This recognition is evidenced by the enactment of the Privacy
Amendment (Private Sector) Act 2000 (Cth). This
Act will have application in relation to employee
records throughout Australia as of 22 December
2001, and is intended to restrict and control the
distribution of private information regarding
employers and employees.”
PRINCIPLES
11 The principles applicable to applications for a stay are
well settled and I quote from the reasons for decision in
AWU v BHP Iron Ore Ltd 81 WAIG 406 at 407-408, where
I expressed those principles—
“These principles have been laid down in a number
of cases, including Gawooleng Dawang Inc v Lupton
and Others 72 WAIG 1310, Director General of the
Ministry for Culture and the Arts v CSA and Others
79 WAIG 670 and City of Geraldton v Cooling 80
WAIG 1751.
It is for the applicant to establish that the stay should
be granted. It is, of course, an underlying principle
that the successful party is entitled to the fruits of
her/his/its order, award or declaration.
For the applicant to succeed, it must be established
that there is a serious issue to be tried, that the balance of convenience favours the applicant and that
other factors consistent with the application of
s.26(1)(a), s.26(1)(b) and/or s.26(1)(c) of the Act, if
they exist, require that the application be granted.
If these ingredients exist, then exceptional circumstances exist which warrant the granting of the
application as a matter of equity, good conscience
and the substantial merits of the case. (I say that to
further explain the principles.)”
12 I should add that those principles may not be applicable
if a short term order for a stay is sought, for example,
until the application for a stay is heard and determined.
BACKGROUND
13 The respondents made application to the Commission
pursuant to s.29 of the Act, claiming that they had been
unfairly dismissed from their employment by Cable Sands
and claiming relief pursuant to that section.
14 It was alleged that they were dismissed as at 5 October
2000 and that the form of dismissal was a redundancy
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which was the result of an unfair selection. Implicit in
that, of course, is an allegation that other persons should
have been selected and/or that the redundancy was not a
true redundancy, but a dismissal for reasons other than
redundancy or that the dismissal was otherwise unfair.
Cable Sands, the applicant in these proceedings, opposed
the application at first instance and filed notices of answer
and counter-proposal to that effect. Paraphrased, the
notices of answer and counter-proposal contain
allegations that the respondents were employees who were
genuinely rendered redundant due to the closure of Cable
Sands’ Magnetic Plant, a processing plant at Bunbury.
The following allegation as to the selection process is
contained in the answer and counter-proposals—
“The decision as to which operators, including the
applicant, were to be selected for redundancy, was
made on the basis of the performance as a whole of
all processing plant operators at Bunbury, as it was
the case that all operators were multi-skilled and were
not engaged exclusive to the Magnetic Plant. Such a
selection process had been advised to employees
generally at Bunbury in January 2000.
The selection process was a detailed one, based upon
a number of criteria, and was undertaken in an objective manner. It is denied that such process was
unfair in any respect.”
(See, for example the Notice of Answer and Counter
Proposal filed on 21 November 2000 in application No
1710 of 2000.)
There are also allegations that the redundancies are unfair
by virtue of the payment of inadequate redundancy
payments.
The matter is listed for hearing for four days, I was told,
commencing on 17 April 2001 and that listing was
effected before the conference purported to be held
pursuant to s.32 of the Act, arising out of which the
directions appealed against were made.
A number of documents have been discovered relating to
the performance and conduct of employees and
identifying them by name. However, documents relating
to the formulation of a selection formula and the process
which applied the same have not been provided, I was
informed.
Direction 1(c) was not appealed against.
I heard submissions from counsel for both parties in
relation to this application, including the question whether
there was a serious issue to be tried and the question
concerning with whom the balance of convenience lay. I
considered all of the submissions. No reasons as to why
the direction was made were available.

SERIOUS ISSUE TO BE TRIED
22 The decision appealed against is a discretionary decision,
as that is defined in Norbis v Norbis (1986) 161 CLR
513. To succeed on appeal, the appellant would have to
establish that the exercise of the discretion at first instance
miscarried in accordance with the principles in House v
The King [1936] 55 CLR 499.
23 All of the orders appealed against relate, on a fair reading,
to the documents which evidence the formulation of
criteria and weightings used by the selection process, as
well as documents containing advice to Cable Sands.
Other documents ordered to be discovered relate to criteria
applied in the selection process, including absenteeism,
discipline and disciplinary action taken, as well as
performance appraisals. Those documents, it was
submitted, were entirely relevant to the questions at issue.
24 Indeed, the fairness of the selection process is raised and
put in issue as an express ground in the answer (see my
quoting of the relevant parts above). Accordingly, the
order does not enable a “fishing expedition” but goes quite
clearly to the issues raised. The documents, on the face
of it, would seem to me, for those reasons, to be entirely
relevant as going to the fairness of the process of
redundancy, the genuineness of the reason for dismissal
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and, inter alia, the somewhat central question of whether
other persons than the respondents could or should have
been made redundant instead of the respondents.
As to the question of whether the discovery of confidential
communications between employers and their industrial
advisers is in the public interest, it is quite clear to me
that there is no principle of confidentiality at law which
would apply. (If there is, no authority to that effect was
cited.)
Further, the order imposes very strict confidentiality in
relation to the manner in which those documents and all
of the documents to be discovered are to be treated. In
addition, the documents containing advice and any other
observations by the industrial advisers are relevant to a
central issue in the proceedings at first instance.
Next, I am not persuaded that, for the purposes of this
application, if there is any public interest which might
apply to the discovery of such “confidential”
communications, that it comes down on the side of
imposing some de facto privilege in a case where the
documents containing the advice identified is entirely
relevant to the central issue of fairness of selection.
As to the question of the moral obligation of the employer
not to reveal the sort of sensitive matters referred to in
the submissions, such as work performance, drug and
alcohol related problems, etc., and other sensitive and
personal matters, those sensitivities are protected by the
direction as to confidentiality attaching to the discovery.
I am not able to understand or accept at all the submission
that Cable Sands, if no stay was ordered, would be in
breach of its implied contractual obligation of trust and
confidence to its employees. Cable Sands would not be
at all in breach of any contractual obligation when it was
complying with an order of the Commission. (As to the
question of whether the employees should have been
heard and ought to be heard before the order was made,
that is another issue and it was not before me in these
proceedings.) Further, the documents are not, as was
submitted, being “released into the public domain”.
As to Ground 5, I have already dealt with that ground in
my observations above. I would, however, observe that it
is not to the point that the performance appraisals were
said on the record on behalf of Cable Sands, to have not
been considered or assessed in determining the employees
to be made redundant. Performance appraisals, it might
be argued in any event, depending on their contents,
should have been considered or assessed, or they might
be relevant to evidentiary and/or credit issues concerning
the process of selection for redundancy.
Further, I have difficulty in understanding how it can be
said that the employer/employee relationship might be
destroyed because these documents are revealed on a
restricted discovered basis pursuant to the order of this
Commission, which is a court and a tribunal. Cable Sands,
as I have said has an obligation, enforceable under the
Act, to comply with that order.
As to Ground 6, the Privacy Amendment (Private Sector)
Act 2000 (Cth) is not in operation and is not the law and
was not required to be considered. It is an entirely
irrelevant consideration that there might be, if that is
indeed the case (and there was not evidence of it) a
growing recognition in the community of the need to
respect the privacy of the individual.
What occurred here was that the Commission, within its
jurisdiction and power (or at least it was not contended
otherwise), made orders for discovery of a not unusual
type.
Further and alternatively, in any event, there are no reasons
(whether they were required or not is another matter) upon
which I can say that the discretion miscarried.
For those reasons, I find that the applicant has not
established that there is a serious issue to be tried.

BALANCE OF CONVENIENCE
36 For the respondents, it was submitted that, to stay the
operation of the order might have the effect of delaying
the final hearing and determination of the matter, a delay
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which could not be compensated for in money, even if
the respondents were successful, because of the decision
in City of Geraldton v Cooling 80 WAIG 5341 (IAC). I
agree that that is so; and that the balance of convenience
in that respect lies with the respondents.
For the applicant, it was submitted that Cable Sands’
relationship of trust and confidence with its employees
will be destroyed if the order is not stayed. I have already
answered that above in another context. There is no
evidence that the relationship will be destroyed, but a
mere assertion.
In any event, the order is a necessary order by a court and
tribunal to enable the Commission to justly and
expeditiously deal with the matter. The equity, good
conscience and the substantial merits of the case, for the
reasons which I have expressed, lie with the making of
the order in the interests of the respondents. Further, for
that reason and because the order maintains a strict
confidentiality in relation to the documents, the order is
properly made, having regard to the interests of the parties
and the other employees (see s.26(1)(a) and s.26(1)(c) of
the Act.)
Further and alternatively, nothing was said to persuade
me that this was a matter of such importance that, in the
public interest, an appeal should lie insofar as it is
permissible for me to consider the strength of the
appellant’s case in the context of s.49(2a) of the Act. This
appeal does not reach so far outside the affairs of the
parties nor is it so unusual an issue that s.49(2a) would,
in my opinion, permit an appeal to lie (see RRIA v
AMWSU and Others 69 WAIG 1873 at 1878-1879 (FB);
see also Hamersley Iron Pty Ltd v AMWSU 69 WAIG
1024 (FB)).
Further, an appellate court will exercise particular caution
in undertaking to review a decision on a matter of practice
or procedure (see Contender I Ltd v LEP International
Pty Ltd (1988) 63 ALJR 26). The direction here related
to a matter of practice and procedure.
It has not been established to my satisfaction that this is a
matter, for those reasons, which is of importance. (It
involves a not unusual interlocutory order.) It has not been
established either, for those reasons, that, in the public
interest, an appeal should lie.
It follows that it is not established that there should be
interference by the President with an interlocutory order
such as this; nor therefore, for that reason, too, does the
balance of convenience lie with Cable Sands.

FINALLY
43 For all of those reasons, there are no exceptional
circumstances established and no sufficient reason
otherwise established to justify the making of an order
depriving the respondents of the “fruits” of their direction.
It has not been established that the equity, good conscience
and the substantial merits of the case lie with Cable Sands.
It has not been established, for those reasons, that the
interests of Cable Sands or any other interested person or
the community should supervene those of the respondents
(see s.26(1)(c) and (d) of the Act).
44 For those reasons, I dismiss the application.
Order accordingly

2001 WAIRC 02343
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CABLE SANDS (WA) PTY LTD,
APPLICANT
v.
ROBERT SULLIVAN AND OTHERS,
RESPONDENTS
CORAM
HIS HONOUR THE PRESIDENT P J
SHARKEY
DELIVERED
MONDAY, 19 MARCH 2001
FILE NO/S
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CITATION NO. 2001 WAIRC 02343
_______________________________________________________________________________

Decision
Appearances
Applicant
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Application dismissed.
Mr N D Ellery (of Counsel), by leave
Mr D H Schapper (of Counsel), by leave

_______________________________________________________________________________

Order.
This matter having come on for hearing before me on the 16th
day of March 2001, and having heard Mr N D Ellery (of Counsel), by leave, on behalf of the applicant and Mr D H Schapper
(of Counsel), by leave, on behalf of the respondents, and I
having reserved my decision on the matter, and reasons for
decision being delivered on the 19th day of March 2001
wherein I found that the application should be dismissed, it is
this day, the 19th day of March 2001, ordered that application
No PRES 5 of 2001 be and is hereby dismissed.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

PUBLIC SERVICE
ARBITRATOR—
Award/Agreements—
Variation of—
GOVERNMENT OFFICERS SALARIES
ALLOWANCES AND CONDITIONS AWARD 1989.
No. PSA A 3 of 1989.
2001 WAIRC 02536
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CONSERVATION COMMISSION,
APPLICANT
CHAMBER OF COMMERCE AND
INDUSTRY
OF
WESTERN
AUSTRALIA (INC), AUSTRALIAN
MINES AND METALS ASSOCIATION
(INCOPRORATED), TRADES AND
LABOR COUNCIL OF WESTERN
AUSTRALIA (UNIONSWA), HON.
MINISTER
FOR
LABOUR
RELATIONS, CIVIL SERVICE
ASSOCIATION OF WESTERN
AUSTRALIA INCORPORATED,
RESPONDENTS
CORAM
SENIOR COMMISSIONER G L
FIELDING
DELIVERED
FRIDAY, 6 APRIL 2001
FILE NO/S
P 5 OF 2001
CITATION NO. 2001 WAIRC 02536
______________________________________________________________________________________

Result
Representation
Applicant
Respondents

Award varied
Mr GA Wibrow as agent
Mr M Finnegan as agent on behalf of the
Civil Service Association of Western
Australia Incorporated, no appearances
on behalf of the other Respondents

______________________________________________________________________________________

Order.
HAVING heard Mr GA Wibrow on behalf of the Conservation
Commission, Mr M Finnegan as agent on behalf of the Civil
Service Association of Western Australia Incorporated and
there being no appearance on behalf of other Respondents,
the Commission, having satisfied itself that the terms of the
General Order of the Commission No. 654 of 2000 dated 17
July 2000 , have been complied with, pursuant to the powers
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conferred on it under the Industrial Relations Act 1979, and
by consent, hereby orders—
THAT Schedule A—List of Respondents to the
Government Officers Salaries, Allowances and
Conditions Award 1989 be varied by—
Inserting “Conservation Commission”.
(Sgd.) G.L. FIELDING,
[L.S.]
Senior Commissioner.

AWARDS/AGREEMENTS—
Application for variation of—
No variation resulting—
ARTWORKERS AWARD.
No. A 30 of 1987.
2001 WAIRC 02515
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
TOWN OF NARROGIN, APPLICANT
v.
THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
FRIDAY, 6 APRIL 2001
FILE NO
APPLICATION 1412 OF 2000
CITATION NO. 2001 WAIRC 02515
____________________________________________________________________________

Result
Representation
Applicant
Respondent

Dismissed
Mr J. Phillips and with him Ms G.
Martelli on behalf of the applicant
Ms J. Harrison on behalf of the
respondent

____________________________________________________________________________

1

2

3

Reasons for Decision.
(Extempore)
This is an application filed on 8th September 2000 by the
Town of Narrogin. The application prays for an order for
removal of the Town of Narrogin as a respondent to the
Artworkers Award No. 30 of 1987 on the grounds that
the town no longer has any employees employed under
the award and no expectation of employing any
artworkers.
On the face of it the application may be an application
under s.40 of the Industrial Relations Act, 1979 (the Act),
but more likely it is an application under s.47. I accept it
as that and would not dismiss the application because of
that technicality. I regard it as being made under s.47 to
the extent that one needs to.
S.47 of the Act is provision of long standing. It was
amended by Nos 94 of 1984, 15 of 1993 and 1 of 1995.
Those various amendments crystallise the duty of the
Commission concerning the cancellation of defunct
awards and its duties concerning the deletion of employers
from awards in certain cases. Even though the head note
refers to ‘in certain cases’, maybe in a legally enigmatic
way, the intention of the clauses is clear. Subclause (1)
provides that, subject to subsections (3), (4) and (5), where
in the opinion of the Commission there is no employee
to whom an award or industrial agreement applies, the
Commission may on its own motion by order cancel that
award or agreement. By subsection (2) the Commission
may—
“Subject to subsections (3), (4) and (5), where the
Commission is of the opinion that a party to an award
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who is named as an employer is no longer carrying
on business as an employer in the industry to which
the award applies, or is for any other reason not
bound by the award the Commission may on its own
motion make order, by order, strike out that party as
a named party to the award.”
The conditions precedent for the exercise of the power
conferred by sections are—
• There has to be no employee to whom the award
applies. That means no employee anywhere; and
• Any employer named is no longer carrying on business as an employer in the industry to which the
award applies.
There has been no suggestion put that the respondent who
seeks deletion is in that circumstance. It is said that for
the time being it does not not employ any employee
covered by the award nor does it intend to in the future.
The key though is whether it is no longer carrying on
business. And it is clearly in business.
4 When the Commission deals with applications by unions
under the section it publishes its decisions in the form of
awards, orders or declarations, they are signed and
delivered according to s.34(1). By the issue of such
instruments the Commission lays down the future
conditions of employment in any industry, usually in the
form of an award. An award is not a law, but merely a
determination of the tribunal when taken in conjunction
with the Act has the force of law.
5 The implication of the award, or what it does in practice
and the extent of the power of the Commission in making
awards is described in s.37 of the Act. That section
provides that an award has effect according to its terms
and unless and to the extent that those terms expressly
provide otherwise, the award becomes a common rule.
Unless an award specifically says it is not, it is a common
rule and in that sense it is different to awards of the
Australian Industrial Relations Commission which by the
Constitution of the Commonwealth is unable to be made
a common rule unless it has to have application in a
Territory (Section 52 ( v).
6 Because awards of this Commission are, by their very
existence, a common rule unless stated otherwise, that
means they extend to and bind all employees employed
in any calling mentioned in the award in the industries to
which the award applies and all employers who employ
those employees. In Section 7(1), the definitions section,
“calling” means: “Any trade, craft, occupation or
classification of employee” and “industry” is also given
a wide meaning.
7 Common rule operates in conjunction with the scope
clause of the award so that the various terms of a scope
clause can have effect on a common rule, a rule which
does not limit the award to the original parties to the
application for the award. That an award is not limited to
the original parties is the essence of common rule.
8 This is important for enforcement. For the purpose of
enforcement the industry must be identified. The
identification of the industry to which an award applies
has been dealt with in historical cases of this Commission
in Parker and Son v Amalgamated Society of Engineers
(1926) 29 WALR 90 (Parker’s Case) and R J Donovan
and Associates Pty Ltd v Federated Clerks Union of
Australia Industrial Union of Workers, W.A. Branch
(1977) 57 WAIG 1317 (Donovan’s Case) which establish
various tests to identify the industry covered by an award
(See also WA Carpenters and Joiners, Bricklayers and
Stoneworkers Industrial Union of Workers v Terry Glover
Pty Ltd (1970) 50 WAIG 704 (Glovers Case).
9 In Parker’s Case it was called the common object test. In
Glover’s Case the test involves a finding of fact as to the
industry carried on by respondents set out in a schedule
to the award. The reason that parties are named in the
schedule to respondents is to provide the mechanism by
which the intent of the scope clause can be translated
into effective coverage.
10 The statutory declaration of Ms D. McAtee, (Exhibit H1)
shows that in local government over the last 10 years in a
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selection of councils for instance Port Hedland, Kwinana,
Gosnells City, Town of Vincent, Albany Council, Subiaco
City Council, Geraldton Council and Fremantle Council,
have all engaged employees who have been employed in
classifications covered by the award.
The danger for the operation of the award if the
application is granted is that the identification of the
industry would be blurred and the meaning of the original
scope clause and its intention as handed down could be
changed so that in the towns where on the evidence before
me employees have been engaged in classifications
covered by the award, it may not have operation. That is
a substantial change that would effect the operation and
coverage of the award. That the Town of Narrogin does
not employ employees under this award at the moment is
not the point. It is capable of employing such an employee
and a change of policy may happen overnight so that it
does again.
The Act empowers me to cancel the award if it is defunct.
This award is not defunct. There has been no evidence
before me that it is defunct or that there is no longer any
employer carrying on business as an employer in the
industry covered by the award and by that reason the Town
of Narrogin should not be bound to the award.
The powers are exercised in two circumstances. When
there are no employees left anywhere, or where an
employer is no longer carrying on business in an industry
to which the award applies.
The two tests are not met in this case and the application
will be dismissed.

2001 WAIRC 02514
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
TOWN OF NARROGIN, APPLICANT
v.
THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
FRIDAY, 6 APRIL 2001
FILE NO
APPLICATION 1412 OF 2000
CITATION NO. 2001 WAIRC 02514
____________________________________________________________________________

Result

Dismissed

____________________________________________________________________________

Order.
HAVING heard Mr J. Phillips and with him Ms G. Martelli
on behalf of the Applicant and Ms J. Harrison on behalf of the
Respondent, the Commission pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

NOTICES—
Award/Agreement matters
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Application No. A 2 of 2001
APPLICATION FOR AN AWARD
ENTITLED “BHP IRON ORE AWARD 2001”
NOTICE is given that an application has been made to the
Commission by The Automotive, Food, Metals, Engineering,
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Printing & Kindred Industries Union of Workers, Western
Australian Branch and others under the Industrial Relations
Act 1979 for the above Award.
As far as relevant, those parts of the proposed variation that
relate to area of operation or scope are published hereunder.
3. APPLICATION
This Award applies to and binds—
1. employees of BHP Iron Ore Pty Ltd (“BHP”) in the
callings howsoever called and previously covered
by the Iron Ore Production and Processing (Mt
Newman Mining BHP Pty Ltd) Award Number A29
of 1984 and any subsequent agreements; and
2. BHP and no other employer; and
3. The Automotive, Food, Metals, Engineering, Printing & Kindred Industries Union of Workers, Western
Australian Branch; The Australian Workers’ Union,
West Australian Branch, Industrial Union of Workers; Construction, Mining, Energy, Timberyards,
Sawmills and Woodworkers Union of Australia (WA
Branch); The Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and
Allied Workers Union of Australia, Engineering and
Electrical Division, WA Branch and the Transport
Workers Union of Australia, Industrial Union of
Workers, Western Australian Branch (“the unions”)
A copy of the proposed variation may be inspected at my
office at the AXA Centre, 111 St George’s Terrace, Perth.
J.A. SPURLING,
26 April 2001
Registrar.

COCKBURN CEMENT LIMITED AWARD 1991.
No. A14 of 1991.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Application No 462 of 2001
APPLICATION FOR VARIATION OF AWARD
ENTITLED “COCKBURN CEMENT LIMITED AWARD
1991 AWARD NO A 14 OF 1991”
NOTICE is given that an application has been made to the
Commission by the Communications, Electrical, Electronic,
Energy, Information, Postal, Plumbing and Allied Workers’
Union of Australia, Engineering and Electrical Division, W.A.
Branch under the Industrial Relations Act 1979 for a variation of the above Award.
As far as relevant, those parts of the proposed variation that
relate to area of operation or scope are published hereunder.
Clause 3.—Area and Scope—
Delete subclause 1 and insert thereof the following—
(1) This award shall apply to Cockburn Cement Limited, the employees employed in the
classifications contained in Clause 6.—Wages of
this award at the Main Works in Russell Road
and Woodmans Point, Dongara and the following unions—
The Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of
Workers—Western Australian Branch;
The Australian Workers’ Union, Western Australian Branch, Industrial Union of Workers;
Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied
Services Union of Australia, Engineering and
Electrical Division (Western Australian
Branch)
Construction, Mining, Energy, Timberyards,
Sawmills and Woodworkers’ Union of Australia, Western Australian Branch;
Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied
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Merchant Service Guild of Australia, Western Australian Branch, Union of Workers;
Transport Workers’ Union of Australia, Industrial Union of Workers, Western Australian
Branch;
A copy of the proposed variation may be inspected at my
office at the AXA Centre, 111 St George’s Terrace, Perth.
J. A. SPURLING,
Registrar.
26 April 2001.

4.

PUBLIC SERVICE
ARBITRATOR—
Matters Dealt With—
2001 WAIRC 02285
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED, APPLICANT
v.
CHIEF EXECUTIVE OFFICER,
AGRICULTURE
WESTERN
AUSTRALIA, RESPONDENT
CORAM
SENIOR COMMISSIONER G L
FIELDING
DELIVERED
WEDNESDAY, 14 MARCH 2001
FILE NO/S
PSACR 2 OF 2000
CITATION NO. 2001 WAIRC 02285
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application granted
Mr B G Cusack as agent
Mr K Vijeyan as agent

5.

_______________________________________________________________________________

1.

2.

3.

Reasons for Decision.
The Respondent operates a quarantine inspection facility
approximately 43 kilometres from Kununurra near the
Northern Territory border on the highway between
Kununurra and Katherine. The facility or checkpoint
functions 24 hours a day seven days a week. It is staffed
by persons employed by the Respondent as Quarantine
Inspectors. Primarily their employment is governed by
the provisions of the Public Service Award 1992 and the
Agriculture Western Australia Enterprise Agreement
1998.
The Quarantine Inspectors live in and around Kununurra.
It is common ground that there are no residential facilities
close to the checkpoint. The Inspectors travel to and from
the checkpoint in motor vehicles provided and maintained
by the Respondent. Until in or about 1997 these vehicles
were housed in a central compound within the Kununurra
townsite from where they were collected and returned
each working day by the Inspectors. In or about 1997 the
Inspectors expressed concerns about their personal safety
when collecting and returning the vehicles, particularly
at night, and about the security of their own motor vehicles
left at the compound whilst they were working at the
checkpoint. As a consequence, and seemingly with the
knowledge and consent of the Respondent, that
arrangement came to an end in or about 1997 after which
time the Inspectors housed the vehicles at their private
residences, a practice which still exists.
The checkpoint currently operates on the basis of three
eight hour shifts per day. It is thus not possible for the
Inspectors to travel to and from the checkpoint in the
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time allocated to the normal shift if the checkpoint it to
be adequately staffed. As a consequence they leave home
in the vehicles provided by the Respondent half an hour
before they are due to start at the checkpoint and arrive
home half an hour after the shift has finished. Until 11
November 1999 the Inspectors were paid for the extra
hour involved in travelling to and from the checkpoint.
This practice, as is common ground, was in place when
the vehicles provided by the Respondent were housed in
a central compound and well before the practice whereby
the vehicles were housed at the private residences of the
Inspectors. In the case of Inspectors employed
permanently they were paid one hours overtime each day
they worked at the checkpoint. In the case of Inspectors
employed on a casual basis they were paid for an extra
hours work on each such occasion.
In mid-1999 the Respondent’s Director of Quarantine and
Protection Services, Mr Mercy, who for the present
purposes can be said to have ultimate responsibility for
the operations of the Kununurra and other quarantine
checkpoints operated by the Respondent, learnt of this
practice for the first time. He immediately questioned the
justification for the practice and called for an explanation
from the relevant supervisors. He was concerned that no
other persons employed by the Respondent enjoyed such
a benefit and considered it to be inequitable to the others.
In particular, he considered it inequitable to those persons
employed by the Respondent at its Kununurra office
which is approximately 12 kilometres from Kununurra.
Those persons many of whom live in Kununurra are not
recompensed for travel between their workplace and
Kununurra. Likewise other Quarantine Inspectors based
at Eucla who perform similar inspectorial functions to
these now in question, are required to travel at their own
expense and in their own time to a checkpoint, which is
some distance from Eucla. As a consequence of these
concerns, the Respondent ceased the practice on 11
November 1999 after first giving 14 days notice of the
change to each of the Inspectors. It is common ground
that since that date all new Inspectors employed to staff
the Kununurra checkpoint have been employed expressly
on the basis that they make their own way to the
checkpoint in their own time if not also at their own
expense.
The Applicant represents the Inspectors employed at the
Kununurra checkpoint. It contends that the “changes
represent a significant alteration to the working
conditions” of the Inspectors and submits that those
changes “should not be instituted unilaterally.” All
attempts to resolve the matter by conciliation have failed.
Consequently and in accordance with the appropriate
dispute settling procedure, the Applicant now seeks a
declaration that those Quarantine Inspectors employed
by the Respondent on 11 November 1999 to staff the
Kununurra checkpoint and in its employ now have a
contractual entitlement to be paid for an additional hour
each day that they worked a full shift at the checkpoint
and a declaration that the Respondent acted unlawfully
in removing that entitlement. The Applicant’s case is that
it was either an express or an implied term of the contract
of the Quarantine Inspectors in question that the
Respondent would pay them on the basis that their work
started and finished in Kununurra, notwithstanding that
they were rostered only to work at the checkpoint.
Alternatively, the Applicant argues that the Respondent
by its conduct should be estopped from now denying that
the Inspectors had any contractual right to the additional
payment subject of these proceedings.
The Respondent, for its part, denies that the Inspectors in
question have a contractual entitlement to the additional
payment. Rather, the Respondent asserts that the practice
of making the payment for the additional hour was simply
an informal practice unauthorised by the Respondent. In
any event, the Respondent contends that there is now no
longer any rational justification for the practice. The
Respondent contends that the arrangement whereby the
employees started and finished work at Kununurra
originated when the Respondent had its office in the
Kununurra townsite which is no longer the case.
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Furthermore, now that the vehicles used by the Inspectors
to travel to and from the checkpoint are no longer housed
in a central compound the basis for the argument that the
Inspectors commenced and finished their work at the
Respondents compound no longer exists. The Respondent
argues that the Quarantine Inspectors, as with other
employees, should find their own way to work in their
own time in accordance with the established principle of
industrial law to that effect. Any arrangement to the
contrary was one entered into locally by persons without
any authority to bind the Respondent and accordingly
the Respondent is under no obligation to honour the
arrangement any longer. In particular, the Respondent
refers to and relies upon the fact that a number of
Inspectors who were originally employed as casuals have
since, but prior to 11 November 1999, been employed on
the basis of a written contract for a fixed term which makes
no reference to there being an entitlement to claim the
additional payment.
There is little or no conflict in the evidence adduced in
this matter. Indeed, it is refreshing to see so many
witnesses admit without equivocation that which should
have been admitted even when it went against their case.
The Inspectors called by the Applicant were all consistent
in their evidence. They testified that when originally
interviewed for employment as a Quarantine Inspector at
the Kununurra checkpoint they were clearly informed that
for the purposes of time keeping they were to start and
finish work in Kununurra although only rostered to work
at the checkpoint and that accordingly they were to claim
payment for one hours additional time for travelling to
and from the checkpoint. Moreover, in the case of
permanent employees they were told that they were to
claim the extra one hour at overtime rate in effect in
accordance with the Public Service Award 1992. I
unreservedly accept their testimony as being reliable.
Indeed their testimony in this regard was not seriously
challenged.
In my assessment representations made to the Inspectors
regarding their entitlement to the additional payment were
made in such circumstances as to constitute a term of
their respective contracts of employment. In almost all
cases the Inspectors were informed of this benefit at the
interview which led to their employment. Furthermore,
in at least two cases the representation that they were to
start and finish in Kununurra and be paid for an additional
hour was a material inducement to those persons taking
up the job. In any event, a representation regarding the
hours of work and the quantum of remuneration is a vital
ingredient to any contract of employment. In the
circumstances I have no difficulty in concluding that the
representations on this occasion formed the basis of the
contracts of employment. I do not accept that the
Respondent can be heard to say that the persons who
made the representations had no authority to make the
representations or that the representations were otherwise
not binding on the Respondent. In all cases the
representations were made by a person in ostensible if
not actual authority. In many cases the representations
were made by the then supervising inspector at
Kununurra. The unchallenged evidence is that the
supervising inspector was in effect the local person
responsible for the management of the checkpoint and
moreover, was authorised to engage inspectors on a casual
basis. I would have thought anything that person said in
relation to terms and conditions of employment when
interviewing persons for such employment should bind
the Respondent. A former supervising inspector, Mr
Thompson, was responsible for initially engaging a
number of the Inspectors the subject of these proceedings.
He testified that before he engaged those Inspectors he
checked with his superiors in Perth to ensure that the
practice now in question was to apply to the Quarantine
Inspectors he engaged, as indeed had been the case for
their predecessors. As already indicated I unreservedly
accept his testimony in this and other respects. In other
cases the Inspectors were informed by the then
Inspector-In-Charge for the State, Mr Williams, or by the
current Project Manager for interstate quarantine, Mr van
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Schagen, both of whom were senior officers located in
Perth, that they were entitled to the benefit of this practice.
As the agent for the Applicant submitted, the practice in
question was not one made up by Mr Thompson but a
longstanding one which has been endorsed by senior
officers of the Respondent based at its administrative
headquarters in the metropolitan area.
9. The Respondent made much of the fact, and I accept it to
be a fact, that in some cases where the Inspectors who
had been employed initially on a casual basis were
employed subsequently on a permanent basis, albeit for
a limited time, following a further job application and
interview, no mention was made at the interview which
led to that permanent employment of an entitlement to
be paid for the additional hour. I accept it to be a fact also
that as a general proposition there was no discussion about
the conditions of employment at those subsequent
interviews. That is perhaps not surprising given that in
most instances the casual Inspectors at the time of the
interview had worked for the Respondent for some time
and, as I find, well knew the terms and conditions of
employment for Quarantine Inspectors at Kununurra.
There is ample evidence to suggest that the terms and
conditions of employment, including those relating to the
payment for travelling time, were well known by both
permanent and casual employees who worked at the
checkpoint. I accept the position to be that the practice of
paying casuals for the extra hour simply “rolled over” or
“flowed on” to permanent Inspectors, except that the extra
hour was to be paid at the overtime rates as the Public
Service Award requires. Moreover, I accept that it was
the intention of the parties that this should occur. Indeed,
it is not without significance that the payments did in
fact continue to be made after the casual employees were
appointed to a permanent position, the only change being
that the payments were made at overtime rather than
ordinary time rates. Furthermore, I accept the position to
be that it was a well-known and long-standing practice.
There was thus no reason for the supervisor to raise the
matter or for the employees to question that it would not
continue. Having regard to the history of the payments I
would have thought if the arrangement was not to continue
the letters of appointment would have contained an
express statement to that effect or the Inspectors told of
the change at the interview. Clearly this did not happen.
In any event, payment for the additional hour is not
inconsistent with the letters of appointment upon which
the Respondent relies. Those letters merely make mention
of the industrial instruments which were to regulate the
employment one of which was the Public Service Award
1992. That Award clearly allows for the payment for
work beyond the normal shift times. It might be argued,
as did the agent for the Respondent on this occasion, that
the Quarantine Inspectors were not at “work” until they
got to the checkpoint. However, if, as I accept to be the
case, the Inspectors were expressly told by an agent for
the Respondent that for the purposes of time keeping their
work started and finished at Kununurra and that they were
to include an extra hour as part of their work the position
is, of course, entirely different. Moreover, the Respondent
having continued to pay the Inspectors as if they were
entitled to payment for the additional hour ought not now
be heard to say that the Inspectors had no such entitlement.
The Inspectors did nothing to hide from the Respondent
what was being claimed by them in this respect. The
timesheets they submitted clearly show as a separate item
the additional hour, albeit that there was no mention of
what the hour represented. The credible evidence strongly
suggests that the claim for the additional hour was
endorsed by the relevant paymaster at the Respondent’s
office in Perth in the full knowledge of what the payment
was for, and I so find.
10. The Respondent, to its credit, acknowledges that it had
in place an arrangement for payment for the additional
hour when the motor vehicles provided by it to transport
the Inspectors to the checkpoint were held in a central
compound but contends that the arrangement ended when
the vehicles ceased to be held in such a compound. There
is absolutely no evidence to support that proposition.
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Certainly there is no evidence to suggest that there was
either a formal or informal termination by the Respondent
of the arrangement. Indeed, there is no evidence of the
arrangement whereby the vehicles were housed in a
central compound being terminated formally. Such
evidence, as there is, suggests that the arrangement of
housing the vehicles in a central compound came to an
end by evolution. Furthermore, such evidence as there is
suggests that the practice of housing the vehicles at the
residences of the Inspectors might more aptly be treated
as if the residences were defacto compounds. The
Respondent properly conceded that the current practice
in this regard cannot be equated with the concept of “home
garaging” as that concept is currently understood in the
public sector. The evidence indicates that at least in the
case of some Inspectors the “home garaging” is an
annoyance and they would prefer not to hold the motor
vehicles at home but return them to a central compound.
In any event, the Respondent having continued to honour
the claims for payment of the additional hour long after
the arrangement of housing the motor vehicles in a central
compound had come to an end ought not now be heard to
say that the entitlement came to an end with the closure
of the central compound.
11. There may be good reasons for the Respondent wishing
to alter the practice now in question, as the Respondent’s
Director of Quarantine and Protection Services suggests.
It is undoubtedly the case that ordinarily employees are
expected to make their own way to the work place in
their own time but, in this instance, it cannot be ignored
that the Respondents represented to the Inspectors before
they commenced work that a different arrangement would
apply in their cases. Those representations, as I find, being
a term of the contract of employment for the Inspectors
in question cannot be removed or varied unilaterally, even
on notice by the Respondent. Being, as I find, a term of
the contract, the practice can only be removed by
agreement of the Inspectors or by termination of the
contract. Though each case must be decided on its own
facts, a somewhat similar, but not identical, arrangement
was held to be incapable of removal even on six months
notice in Local Government Engineers’ Association of
New South Wales v Wollongong City Council (1995) 58
IR 245. It cannot be said that the Inspectors in question
have ever accepted the change imposed upon them. Soon
after the change was imposed the matter was the subject
of discussion in accordance with the relevant dispute
settling procedure and then referred to the Commission
for determination.
12. It follows, for the forgoing reasons, that the Applicant is
entitled to a declaration that the practice of paying
Quarantine Inspectors for an additional hour for each full
day worked at the Kununurra checkpoint was a term of
employment of those Inspectors in the employment of
the Respondent on the 11 November 1999,
notwithstanding the formal written notice from the
Respondent to the contrary.
13. This conclusion is not to say that the practice should
continue indefinitely. The arguments advanced by the
Director of Quarantine and Protection Services for
altering or removing the practice are not without merit.
However, the question of what if any alternative
arrangements should be put in place for the Inspectors in
question was deliberately not a matter before the
Commission on this occasion. Nonetheless, it is clearly a
matter which the parties must address as a matter of
urgency.
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Declaration.
HAVING heard Mr B G Cusack on behalf of the Civil Service
Association of Western Australia Incorporated and Mr K
Vijeyan on behalf of Agriculture Western Australia, the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act 1979, hereby declares—
THAT the Quarantine Inspectors employed by the Respondent to staff the Kununurra Quarantine Checkpoint
and in the employ of the Respondent on 11 November
1999 are entitled as a condition of their employment to
payment for an hour each day they work at the checkpoint, in addition to the time worked at the checkpoint.
(Sgd.) G. L. FIELDING,
[L.S.]
Senior Commissioner.

INDUSTRIAL MAGISTRATE—
Complaints before—
IN THE INDUSTRIAL MAGISTRATE’S
COURT OF WESTERN AUSTRALIA
HELD AT PERTH
Complaint No. 216 of 1999
Date Heard: 5, 6, 13 & 14 July and
18 & 19 October 2000
Submissions Received: 3 November 2000
Date Decision Delivered: 7 December 2000
BEFORE: G. Cicchini I.M.
Between—
Peter John Moss
Complainant
and
Serenity Lodge Inc.
Defendant
Appearances—
Mr K. Trainer of Industrial Relations and Advocacy Services appeared as agent for the Complainant.
Mr N. Irvine of Workplace Negotiations (WA) appeared
as agent for the Defendant.
Reasons for Decision.
THE COMPLAINT
By his complaint made 6 October 1999 Peter John Moss
alleges that on 29 September 1999 his employer, namely, Serenity Lodge Inc., unfairly harshly or oppressively dismissed
him from his employment contrary to section 18 of the
Workplace Agreements Act 1993 (the Act).
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The complainant seeks orders pursuant to section 57 (1)(d)(i)
or section 57 (1)(d)(ii) of the Act and further seeks an order
pursuant to section 57 (1)(a). In addition the complainant seeks
that penalties be imposed upon the complainant. He also seeks
to recover costs.
THE WORKPLACE AGREEMENTS ACT 1993
Section 18 of the Act provides—
“Implied provision as to unfair dismissal
18 (1) There is implied in every workplace agreement a
provision that the employer must not unfairly, harshly or
oppressively dismiss from employment any employee who
is a party to the agreement.
(2) The provision described in subsection (1) is enforceable under section 51 of this Act or under section 7 G of
the Industrial Relations Act 1979, as the case may be,
and not otherwise.
(3) A workplace agreement must not exclude the operation of subsection (1) and to the extent that it purports to
do so it is of no effect.”
Section 51 of the Act provides the mechanism by which the
complainant’s claim is made. It states—
“Unfair dismissal
51. (1) Where—
(a) a person who was a party to a workplace
agreement as an employee claims that he or
she has been unfairly dismissed from employment in breach of the provision implied in the
agreement by section 18; and
(b) section 7G (1)(b) of the Industrial Relations
Act 1979 does not apply,
the person dismissed may bring an action in an industrial magistrate’s court against the employer for relief in
respect of that dismissal.”
The orders that can be made by this Court are to be found in
section 57 of the Act, which provides—
“Orders that can be made
57. (1) In any proceedings under this Division the court
may—
(a) order the payment of any amount payable
under the workplace agreement;
(b) where section 52 applies, order the payment
to a person of any amount he or she is entitled to recover;
(c) subject to section 58, order the payment of an
amount for compensation for loss or injury
caused by—
(i) breach of the workplace agreement; or
(ii) where section 50 (2) applies, breach
of an under taking under section 11;
(d) where an employee has been dismissed unfairly, or in breach of the workplace
agreement, order the employer—
(i) to re-instate or re-employ the employee; or
(ii) subject to subsection (2) and section
58, to pay compensation to the employee for loss or injury caused by the
unfair dismissal or the breach;
(e) make any ancillary or incidental order that
the court thinks necessary for giving effect to
any order made under this subsection.
(2) The court is not to make an order under subsection
(1)(d)(ii) unless—
(a) it is satisfied that reinstatement or re-employment of the claimant is impracticable; or
(b) the employer has agreed to pay the compensation instead of reinstating or re-employing
the claimant.
(2a) For avoidance of doubt, an order under subsection
(1)(d)(ii) may permit the employer concerned to pay the
compensation required in installments specified in the
order.
(3) An order under subsection (1) may require that it be
complied with within a specified time.
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(4) If an employer fails to comply with an order under
subsection (1)(d)(i) the court may, upon further application, revoke that order and, subject to section 58, make
an order for the payment of compensation for loss or
injury caused by the breach of the workplace agreement
or by the unfair dismissal, as the case may be.”
Furthermore there is a monetary limit provided for with respect to orders made under section 57 (1)(c) or (1)(d) or (3). I
set out the relevant provision—
“Monetary limit on jurisdiction
58. (1) The court does not have jurisdiction under section 57 (1)(c) or (d) or (3) to order that there be paid—
(a) to an employee who has been unfairly dismissed, any amount exceeding 6 months’ loss
of earnings of the employee; and
(b) in any other case, any amount exceeding the
prescribed amount.
(2) For the purposes of subsection (1)(a) the court may
calculate the amount on the basis of an average rate received during any relevant period of employment.
(3) In subsection (1)(b) ‘the prescribed amount’ is $5000
or some Other amount fixed by the regulations.”
It will be seen from the review of the relevant provisions of
the Act that there is no power within Part 5 which would enable this Court to impose penalties in addition to any
compensation awarded for loss or injury caused by the unfair
dismissal. As to the issue of costs it is clear the Act is silent
with respect to the same. However in the recent decision of
Grace Hosana Pty Ltd t/as The Cheese Cake Shop v. de Blank
[2000] WADC 239 delivered 29 September 2000 His Honour
Nisbet DCJ said at page 13 of the decision—
“Ground 5
In this ground the appellant complains that—
‘The learned Magistrate erred in law in ordering
that the appellant meet the respondent’s costs of representation by legal practitioner as s 53 does not
provide for costs orders.’
Section 53 of the Workplace Agreements Act 1993 makes
provision for representation of an employer or employee
in person, by an agent, or by a legal practitioner. No part
of that section indicates whether costs may or may not
be awarded in consequence of representation by a legal
practitioner. Section 57 of the Workplace Agreements Act
1993 describes the orders that can be made. In its terms
that section does not provide that orders for costs of legal representation may be made. Section 57 (1)(e) gives
power to ‘make any ancillary or incidental order that
the Court thinks necessary for giving effect to any order
made under this subsection.’ In my opinion however this
provision does not enable the making of a costs order. A
costs order would not be ancillary or incidental to giving effect to an order for compensation.
The general jurisdiction of Industrial Magistrates to
award costs is to be found in s 81 CA of the Industrial
Relations Act 1979 as amended. In that Act, by s 81 CA
(2) it is provided—
‘Except as otherwise prescribed by or under this Act
or another law—
(a) The powers of an Industrial Magistrates
Court;
(b) The practice and procedure to be observed by
an Industrial Magistrates Court when exercising general jurisdiction are those provided
for by the Local Courts Act 1904 as if the
proceedings were an action within the meaning of that Act.’
Of course the Local Courts Act gives the power to award
costs.
Section 83 of the Industrial Relations Act 1979 deals
with the enforcement of awards and orders of the commission and enables designated parties to an award,
industrial agreement or order to apply to an Industrial
Magistrates Court for the enforcement of that award, industrial agreement or order. By s 83(2) of the Industrial
Magistrates Court may by order if the breach is proved
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impose a penalty or dismiss the application and, subject
to subsection 3, with or without costs. Section 83 (3) provides—
‘In proceedings under this section costs shall not be
given to any party to the proceedings for the services of any legal practitioner or agent of that party
unless in the opinion of the Industrial Magistrates
Court, the proceedings have been frivolously or vexatiously instituted or defended, as the case requires,
by the other party.’
That restriction does not apply to an application in respect of an individual workplace agreement because an
individual workplace agreement is not an award industrial agreement or order.
Because the ‘general jurisdiction’ of the Industrial Magistrates Court is defined in s 81CA (1) to mean (inter
alia) the jurisdiction of an Industrial Magistrates Court
under division 1 of part 5 of the Workplace Agreements
Act 1993, the power to award costs if any must be found
in s 81CA (2) of the Industrial Relations Act 1979. The
unfair dismissal provisions of the Workplace Agreements
Act 1993 are to be found in division 1 of part 5 of that
Act and accordingly the words ‘accept as otherwise prescribed by or under this Act or another law’ must be seen
to direct one’s attention to an express legislative provision or an otherwise clear expression of legislative intent
to limit the powers and the practice and procedure to be
observed by an Industrial Magistrates Court in such a
way that the provisions of the Local Courts Act 1904 can
be seen not to apply.
An examination of division 1 of part 5 of the Workplace
Agreements Act 1993 reveals that apart from defining
the limits of the remedies for unfair dismissal there is no
attempt to define the powers or the practice and procedure to be observed in an Industrial Magistrates Court
exercising jurisdiction under that division. The legislature has left all of this to be dealt with as if it was an
action within the meaning of the Local Courts Act 1904.
This means for example that if one wants to refer to the
powers of an Industrial Magistrate exercising jurisdiction under division 1 part 5 of the Workplace
Agreements Act 1993 with respect to the order of particulars of claim, of discovery or interrogatories one
looks to the Local Courts Act and rules to ascertain the
power to order and the practice and procedure in respect of each. Why then would there be no power to award
costs which are clearly provided for by s 81 of the Local
Courts Act 1904?
There seems to me to be no reason of construction why
the powers and practice and procedure of an Industrial
Magistrate in respect of particulars, discovery or interrogatories should be in any different category to the
powers, practice and procedure in respect of costs in exercising the general jurisdiction of the Industrial
Magistrates Court.
Further, it seems to me that the general legislative intent
behind the Workplace Agreements Act 1993 is to encourage workers to leave Award regulated employment. So
much, I think, is abundantly clear. A legislative scheme
which prohibits costs orders in Award enforcement procedures but does not prohibit costs orders in proceedings
to enforce individual workplace agreements seems to me
to advance that general legislative intent.”
Although the power to award costs exists it is nevertheless
clear that costs can only be awarded for the services of Legal
Practitioners. In the matter of Lopdell v. Kulin Industries Pty
Ltd (2000) 80WAIG 3287 I held that costs were not allowable
to a successful party with respect to his or her representation
by an Industrial Agent in this Court. I held that costs are however allowable for the services of Legal Practitioners with
respect to proceedings in this Court brought under Division 1
of Part 5 of the Act. I do not at this stage intend to repeat my
reasons in Lopdell. Accordingly subject to what either Mr
Trainer or Mr Irvine may submit on the issue of costs which
may persuade me otherwise it appears that costs are not recoverable by the successful party in this matter given that both
parties are represented by Industrial Agents.
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EMPLOYMENT RELATIONSHIP
Background
The complainant is a qualified social worker who commenced employment with the defendant in April 1992. The
defendant has been up until recently engaged in the provision
of a residential treatment program for those addicted to alcohol. In more recent times the defendant has also provided
non-residential treatment programs to those addicted to other
substances.
The complainant initially worked for the defendant for two
and a half days per week. His hours of work increased over
time to the extent that immediately prior to termination he
was employed working four days per week. At the time of
termination the complainant was engaged to work seven and
a half hours per day four days each week.
The workplace agreement
The parties were at all material time subject to a workplace
agreement entered into on 20 October 1998. The Commissioner of Workplace Agreements, on 7 December 1998,
registered the agreement, which was for a period of three years.
The agreement provides at clause 13 (1)(e)(sic)—
“(e) This agreement will be subject to termination by an
employer by summary dismissal in writing if the employee shall have committed any serious misconduct
or repeated or continued (after warning) any material breach of the duties and obligations of the
employee under this Agreement or shall have been
guilty of conduct tending to bring the employee or
the employer into disrepute.”
Clause 13 (3) outlines the disciplinary procedures that may
be carried out in the event of unsatisfactory work and/or conduct. The clause provides—
“(3) Discipline Procedures
(a) Except in the case of serious misconduct or
grounds referred to in subclause (1)(e) of this
clause where employment may be terminated
immediately, the following disciplinary procedures for unsatisfactory work and conduct
shall be as follows—
(the employee may instigate the grievance procedure at this point)
(i) Verbal Warning: The Manager of the
Service shall explain to the Employee
the reasons for instituting disciplinary
procedures and discuss plans for overcoming the problem. A verbal warning
shall be given and the discussion and
plans are to be recorded in writing and
a reasonable time for review determined.
(ii) First Written Warning: If the employee’s performance is still unsatisfactory
at the time of the review, there shall be
a further discussion with the Employee.
A written warning shall be given and
the discussion and the plans for improvement will be recorded in writing
and a copy given to the employee
clearly stating that the lack of improvement by a given time may result in
termination or a final written warning.
(iii) Final Written Warning: In the event that
the employer decides not to terminate
at this point, the Employee shall be
given a final written warning.
(iv) Dismissal: If satisfactory progress is
not made within a reasonable time of
the final warning, dismissal of the employee may be effected by the employer.
(v) In any dispute concerning these procedures or any employee’s discipline,
the grievance procedures in Clause 14
of the Agreement may be invoked, including representation on behalf of the
employee.”
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Clause 14 of the workplace agreement enabled the complainant to instigate a grievance procedure in the event of a
dispute or grievance arising out of his employment or relating
to the application of the agreement. I set out the grievance
procedure—
“14.—GRIEVANCE PROCEDURE
Where the employee has a dispute or grievance arising
out of his or her employment or relating to the application of this Agreement, the dispute shall be dealt with in
the following manner—
(a) in the first instance the employee shall attempt
to resolve the grievance with his or her Manager.
(b) if any such attempt at settlement fails or where
the circumstances of the dispute or claim are
of such nature that a direct discussion between
the employee and the Manager could not reasonably be expected to resolve the matter then
in any such case the employee may request a
meeting with representatives of the Board to
resolve the matter.
(c) Where the employee is of the view that the issue is of such a nature as to require the
assistance of mediator or arbitrator, the employee, or another person appointed by the
employee to be his/her agent has the right to
seek the assistance of mediator appointed under the Employee Assistance Program or an
arbitrator appointed by the aggrieved person
and the employer. [In the event of there being
no agreement as to the appointment of a mediator or arbitrator, a Justice of the Peace shall
be requested to nominate an arbitrator, who,
on accepting the appointment, shall be accepted by the Parties.] Having agreed to
arbitration of the issue the parties shall be
bound by the decision of the arbitrator.
(d) Sensible time limits shall be set by the parties
in proceeding through the steps of dispute
resolution.
(e) While the dispute settlement steps are in
progress no industrial action shall be taken
and no action prejudicial to any party shall
be taken pending resolution of the matter.
(f) The provisions of (a) to (e) of this clause shall
also be applicable, where relevant, to disputes
or grievances involving a group of employees
or all staff, [or to a disputed provision raised
by the Employer and referred for resolution
under these procedures. For this purpose the
Employer may seek the involvement of a mediator or arbitrator.]
(g) By mutual agreement of the parties directly
involved in a dispute or grievance, one or more
steps in this procedure may be bypasses (sic)
in the interests of a fair or expedited resolution of the dispute.
(h) Except where the Employer is of the view, on
reasonable grounds, that a grievance is frivolous, trivial or has no merit, or where a
mediator or arbitrator is of the same view, the
Employer shall meet the costs associated with
the hiring of a mediator for the purposes of
this clause.”
Issues arising out of the application of the workplace agreement
The complainant contends that the defendant did not carry
out the disciplinary procedures provided for in the agreement,
and says in any event that the purported invocation of those
procedures was without foundation. He says that his dismissal,
which occurred on 29 September 1999, was one of summary
dismissal, which was without foundation. For its part the defendant contends inter alia that the complainant worked against
the defendant’s Director and against the interest of the defendant by disregarding grievance procedures resulting in workplace
conflict, disfunction and disharmony. The defendant says that
the performance and conduct of the complainant constituted
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serious breaches of his contract of employment, which justified his dismissal. The defendant says that the complainant
refused counselling and disregarded directions given to him to
rectify problems within the workplace. It contends that the
complainant was given verbal warnings but despite those warnings his conduct and behaviour did not change. The defendant
says that the complainant was warned that if his conduct did
not change it would lead to dismissal. The defendant contends
that all possible due process was exhausted before the decision to dismiss the complainant was reluctantly taken.
Witnesses
The complainant testified and called six other witnesses.
They were Gary Williams the defendant’s former Director and
partner of Elizabeth Sabella, Robert Rose a former Board
member of the defendant and friend of the complainant, Ivan
Prakash Menon, Urban Allstrand, Elizabeth Sabella all former
employees of the defendant and work colleagues of the complainant, and Geoffrey Glance the former Acting Chairman of
the defendant’s Board of Management (the Board).
The defendant for its part relies upon the testimony of Sharon
McNeill, the defendant’s office administrator, Roslyn Linda
Howett an employee of the defendant, Malcolm Taylor the
defendant’s Director, Geoff McCann a consultant to the defendant and the Board’s Chairman, Carol Armstrong a
counsellor employed by the defendant and Board member and
Allan Hill a Justice of the Peace.
Structure of the defendant’s organisation and relationship between the parties and witnesses
In order to gain an appropriate perspective of the events that
occurred leading up to the complainant’s dismissal it is important in my view to review albeit in a brief fashion the
structure of the defendant’s organization and the relationship
between the parties and witnesses.
The defendant is an organization set up to provide residential treatment for those addicted to alcohol. It was set up some
years ago by Ken Ashton. It is an organization that primarily
subsists on government funding and like many similar organizations is always under financial pressures. It has on occasions
only been able to continue as a result of donations made to it
by benefactors. There is evidence before the Court that the
organization has on occasions only been able to continue as a
result of donations made to it by a Chairman of it’s Board.
The organisation is one, which is governed by a Board of
Management. The Board is comprised of those persons who
have an interest in the pursuits of the defendant. It appears
that prospective Board members with talents in various fields
and whom have interest in the aims of the organization are
asked to join the Board as and when vacancies occur. Board
Members and indeed particular officers of the Board are elected
to their positions at Annual General Meetings.
Mr Moss, the complainant, was at the material time (September 1999) the long-standing staff representative on the
Board. Mr Taylor the defendant’s Acting Director was an exofficio member of the Board by virtue of his position with the
defendant. The Director had and has the role of administering
the day to day functions of the defendant and reporting back
to the Board at its monthly meetings. Some members of the
Board were and are employees of the defendant.
Leading up to Mr Moss’ dismissal Mr Glance had been
Acting Chairman of the Board. On the 21 September 1999
Mr Geoff McCann was installed into the position of Chairman. Mr Williams who was called by the complainant to testify
in these proceedings had been the defendant’s Director up to
1 June 1999. Thereafter Mr Taylor, who had been a Board
member for about 5 years following his introduction to the
organisation by Mr Williams, became its Acting Director. His
position as Director was only confirmed at a tumultuous Board
meeting that took place on the evening of 21 September 1999.
Mr Taylor’s role was to direct the operations of the defendant
both with respect to its clinical and administrative functions.
The complainant, Mr Menon and Ms Sabella worked within
the defendant’s clinical division. Ms McNeill worked in the
defendant’s administrative section.
EVENTS LEADING TO DISMISSAL
Setting up in competition
In about March, April and/or May of 1999 the complainant
and Mr Menon made preliminary inquiries with respect to
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setting up a business engaged in providing general counselling services within the Rockingham area. The Rockingham
area is the area within which the defendant operates. It is apparent from the testimony given and the documentary evidence
before the Court that there was no impediment for them to
engage in such work provided that it did not conflict with the
defendant’s operations or work against the defendant. Mr
Williams, who was the defendant’s Director at the material
time, testified that he knew of Mr Moss’ and Mr Menon’s
intention to create a business, which was to provide general
counselling. Indeed the actions of Mr Moss and Mr Menon in
making inquiries and initiating process by which their prospective business could operate was not only well known to
Mr Williams but was made with his express approval and consent. On the evidence before me it is possible to conclude and
I do conclude that both Mr Menon and Mr Moss acted in a
honest, open and frank way with respect to the formation of
their prospective counselling business. There was nothing done
by them in regard to the setting up of the business, which
could be regarded as secretive, surreptitious or underhanded.
Indeed the evidence of Mr Williams dictates conclusively
that the complainant’s acts and those of Mr Menon with respect to the forming of a general counselling service were
totally above board. Their acts were within Mr Williams’
knowledge and consent. Furthermore it is obvious given the
uncontradicted evidence of Mr Menon, Mr Moss and Mr
Williams that the proposed business would not operate against
or in competition with the defendant. The evidence does not
support any contention that it would run in competition with
the defendant. Mr Taylor’s view that the complainant and Mr
Menon surreptitiously involved themselves in the set up of a
business which was to operate against the defendant appears
to be either a incorrect conclusion resulting from insufficient
inquiry or alternatively an intended gross distortion of the truth
which would reflect poorly upon the perpetrator of that view.
Mr Taylor in reporting to the Board of Management on 21
September 1999 said (see exhibit 4)—
“Without prejudice, I place before you information received from an outside source (two persons, both willing
to substantiate the information set out herein).
It may be deemed that P. Moss and P. Menon acting jointly
or severally in this matter, caused there to be a serious
material breach of respective duties and obligations to
their employer Serenity Lodge Incorporated, when at a
time earlier this year their employer Serenity Lodge Incorporated was endeavoring to develop for its own
purposes (in so doing including the services of P. Moss
and P. Menon) a four week Non-Residential Illicit Drug
Dependency Treatment Service. Having engaged in certain sub committee meetings which were concerned with
the above development, the staff referred to herein were
invited to engage, at an appropriate remuneration, in delivering on behalf of their employer this specific service.
The staff referred to all declined.
Independent parties indicate however, that P. Moss purposefully sought premises and or services on behalf of
himself and P. Menon through the offices of ‘Sound Personnel’, at a time when both these parties had information
regarding Serenity Lodges intent to deliver this service
within the City of Rockingham. The premises sought
formed part of Sound Personnel’s premises in
Rockingham, and were sought expressly for the purpose
of delivering a Non-Residential Illicit Substance Treatment Consultancy Service, to be operated by P. Moss and
P. Menon on their own behalf. To their credit, the responsible parties at Sound Personnel advised P. Moss that as
they had no business plan, they would need more than
premises to operate a consultancy. Sound Personnel recommended the services of a local professional
development agent to assist with a business plan, if the
parties involved were certain of their desire to proceed.
This conduct is in direct contravention of item ‘M’ of
Schedule ‘A’ (Code of Ethical Conduct) to the Serenity
Lodge Incorporated Workplace Agreement. Which states
that—
Recognition of referral as a therapeutic tool (point
C) shall not be used by staff of Serenity Lodge to
canvass business or refer clients of Serenity Lodge
to their own private consultancy service or to any
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person with whom they have a personal or commercial/business relationship, without express
permission of the Board of Serenity Lodge.”
There was no substantiation put to the Board on the 21 September 1999 of Mr Taylor’s claims. Furthermore and most
importantly there has been an astonishing failure on the part
of the defendant to call witnesses before this Court to substantiate Mr Taylor’s claims in order to discharge its evidentiary
burden concerning the issue. There is not one scintilla of evidence before this Court that supports Mr Taylor’s contention
that the premises sought by Mr Moss and Mr Menon were so
sought—
“expressly for the purpose of delivering a Non-Residential Illicit Substance Treatment Consultancy Service, to
be operated by P Moss and P Menon on their own behalf.”
It is clear that throughout the process the complainant and
Mr Menon were merely looking at the possibility of setting
up a general counselling program. The evidence dictates that
the concept did not develop and indeed faded to the extent
that by May 1999 they had abandoned their idea.
By alternative argument the defendant also suggests that
the proposed counselling service sought to be provided by
the complainant included “family counselling” which in itself is the type of service provided by the defendant in its
Non-Residential Program. It is suggested that is the reason
why Mr Moss rejected a request from Mr Taylor to work in
that program. In my view the defendant’s contention has no
force. Although family counselling may be a subsidiary element of the Non-Residential Program, it is obvious that the
program is primarily focused on substance abuse issues. The
counselling service considered by the complainant and Mr
Menon was not aimed at such but rather at relationship issues.
Furthermore the evidence dictates that Mr Moss actively involved himself in the creation of the Non-Residential Program
by sitting on a sub-committee and by becoming involved in
the selection process for the staffing of the program. It is not
in issue that Mr Moss declined to work within that program.
He was asked but declined. He was never directed to work
within the program. He was never informed that if he declined
to do so he would be at risk of termination. Indeed all that
happened was that Mr Moss was made an offer (see Exhibit
11) to work within the program but declined. He was quite
entitled to do that. He was not contractually bound to become
involved in the Non-Residential Program and simply exercised his right in that regard. Mr Taylor’s contention to the
contrary is simply unacceptable. Accordingly there was never
a disobedience of any directive because there was never a directive given.
Any suggestion on the part of Mr Taylor that Mr Moss did
not work in the best interests of the defendant is not supported
by the evidence and is unacceptable. Indeed the weight of the
evidence overwhelmingly dictates that Mr Moss was strongly
committed to the defendant and that he at all times worked to
advance its interests. I fear that this issue was raised by Mr
Taylor with the Board in order to support his efforts to remove the complainant and Mr Menon whom I conclude were
perceived by him to be a risk to his appointment and tenure as
Director and an impediment to his style of management.
Staff conflict
Mr Taylor testified that upon taking up the position of Acting Director he had been informed by his predecessor that
there was an undercurrent of conflict between Ms Sabella and
Ms McNeill.
On 17 June 1999 Mr Taylor met with Ms McNeill, Ms
Sabella and Mr Menon in order to discuss conflicts between
Ms Sabella and Ms McNeill. Mr Menon was there in his capacity as Ms Sabella’s supervisor. The meeting did not resolve
any issues. Mr Taylor asked the protagonists to go away and
attempt to resolve their dispute. Mr Moss was at that stage
neither involved in the dispute nor the process. His involvement began when he called a staff meeting to discuss
operational matters. It is clear that one of the issues that he
raised to be addressed at that meeting was that of the conflict
between staff members. He raised the issue only by virtue of
representations made to him in his capacity as staff representative. The meeting, which was called for 18 August 1999 to
discuss the issue and other matters, was aborted given the

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

non-attendance of Mr Taylor and Ms McNeill. The meeting
was rescheduled for 25 August 1999. Mr Moss chaired the
meeting. He raised the issue of staff conflict under the designation “teamwork” in the agenda. During the course of the
meeting Mr Moss addressed Ms McNeill personally and inquired with her as to what the problem was. Ms McNeill took
umbrage at Mr Moss’ inquiry and accused him of making a
personal attack upon her. She became distressed and left the
meeting in tears. Under cross-examination Ms McNeill conceded that she left the meeting in the manner described because
she was uncomfortable with the process and did not agree
with what was going on. Upon Ms McNeill’s departure from
the meeting Mr Taylor told all those present—
“You’re a mob of fuckwits!”
He then went on to say to all those present that he was amazed
and disgusted that educated people behaved like children in a
playground and could not resolve such an issue. Mr Taylor
berated all those present. They were all stunned at his outburst. The meeting soon thereafter ended.
Another meeting was called to discuss the issue. There is
some divergence in the evidence as to when it was that the
second meeting was held. The actual date of the meeting is
not crucial to my considerations. It appears that the second
meeting may have been held on 1 September 1999. The issue
of “team work” was again revisited on that day. At the meeting Mr Taylor was asked to withdraw his comments made on
25 August 1999, but declined to do so in so far as the comments related to the complainant, Mr Menon and Ms Sabella.
He told those present that if the issues could not be resolved
his preference was “to re-staff the place”.
Mr Moss subsequently met with Mr Taylor on two separate
occasions following the meeting on 1 September 1999. There
is also a dispute as to the dates upon which those meetings
took place between Mr Taylor and Mr Moss. Again the actual
dates of the meeting are not crucial. It suffices to say that on
or about 9 September 1999 Mr Taylor became aware of a
meeting held on or about 6 September 1999 between Mr
Glance, the then Acting Chairman of the Board, Mr Moss, Mr
Menon and Ms Sabella. That meeting discussed the general
malaise within the working environment. There can be no
doubt that Mr Taylor saw the meeting as clandestine and subversive. He believed it was aimed at undermining his position.
There also can be no doubt that he felt threatened by the fact
that the meeting had taken place and that he was not privy to
the discussions. He was concerned at the security of his own
position. As a consequence Mr Taylor took an aggressive
stance. The evidence supports the conclusion that Mr Taylor
considered that attack was the best form of defence and embarked upon a process which resulted in the removal of those
by whom he felt threatened in his position. In that regard I
accept Mr Moss’ testimony that on about 15th September 1999
when he met with Mr Taylor he was told by Mr Taylor that he
could be “ruthless”. I also accept that Mr Taylor told him—
“You’re in your corner and fighting to the death and I’ll
be in my corner to fight to the death.”
The events that followed flowed from Mr Taylor’s insecurity.
The defendant’s position on the other hand is that the complainant received verbal directions on 24 August and on 1,8,
13 and 15 September 1999 (See paragraph 16 of the defendant’s submissions) to resolve the staff conflict. However there
is a fallacy in that argument in that there was no conflict between Mr Moss and other staff members in particular Ms
McNeill. The conflict then existing was purely between Ms
McNeill and Ms Sabella and between Ms McNeill and Mr
Menon. Indeed Ms McNeill conceded during the course of
cross-examination that there was no conflict between her and
Mr Moss. The conflict between Ms McNeill and Ms Sabella
related to issues of Ms Sabella’s dress and alleged late arrival.
The issues of conflict relating to Mr Menon related to issues
of alleged mismanagement of the program and inaccurate
record keeping. Accordingly Mr Moss was taken to be, and
seen by Mr Taylor, as being one of those involved in conflict
with Ms McNeill when in reality he was not. There was nothing for him to resolve with her. Any directive given to him in
that regard was totally misguided. In any event the directive
given was totally useless. How could those in conflict even
attempt to achieve resolution unless their employer facilitate
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it. In that regard Mr Taylor offered no assistance, counselling
or other form of mediation or dispute resolution mechanism.
All he did was to demand that the issue be resolved. Such a
demand in the light of the history was totally useless and
doomed to failure. Furthermore his demand was one sided. It
was aimed solely at Mr Moss, Mr Menon and Ms Sabella. Mr
Taylor should have equally addressed Ms McNeill. Her act of
tempestuously leaving the meeting on 25 August 1999 was
clearly unprofessional. Any instruction given by Mr Taylor to
Mr Moss regarding staff conflict was not apposite in any event.
He was not in conflict with Ms McNeill. His remark to her at
the meeting was quite innocuous and inquisitorial in nature.
Regrettably Ms McNeill took the inquiry as a personal attack.
Even if the directives could be said to be relevant they clearly
did not constitute a form of warning contemplated by clause
13 (3)(a)(i) of the workplace agreement.
Meeting with Mr Glance
On or about 6 September 1999 Mr Moss attended a meeting
with Mr Glance the then Acting Chairman of the defendant’s
Board. He accompanied Ms Sabella and Mr Menon to the
meeting. The meeting took place as a result of a chance encounter between Mr Glance and Ms Sabella in which Mr
Glance recognised she was under stress due to her work situation. He offered her an opportunity to discuss those matters.
The meeting was not held in the context of a grievance resolution procedure. Mr Moss only attended the meeting upon being
assured by Mr Glance that his attendance was within protocol. The meeting was initiated by Mr Glance and not by Mr
Moss or the other attendees. The meeting in that context cannot be said to be objectionable. There is no bar to employees
attending such a meeting initiated by a member of the Board.
The defendant in submissions says that the meeting canvassed the removal of Mr Taylor from his office or alternatively
the institution of some type of joint directorship of the defendant. It suffices to say that the evidence does not support
that contention. Indeed there is not one scintilla of evidence
which supports the same. There is no evidence that Mr Moss
himself addressed such issues. Furthermore the evidence does
not support the contention on the part of the defendant that
Mr Moss was part of a conspiratorial group seeking to undermine Mr Taylor. The evidence of all of those at the meeting
contra-indicates the defendant’s stance. It is possible to infer
that upon becoming aware that his outburst on 25 August 1999
was the subject of discussion with Mr Glance, Mr Taylor became concerned and insecure leading to further antagonism
towards the three. His antagonism is reflected in his address
to the Board (see Exhibit 9) and also in his diary notes.
Mr Taylor’s actions
On or about the 9 September 1999 Mr Taylor met with Mr
Glance. He sought and was given a mandate to manage. Clearly
the meeting was used to shore up his position. Having received such a mandate he proceeded to embark upon a course
of action which would lead to the removal of the three whom
he clearly perceived to be a threat to his position. Without
further recourse to Mr Moss he, on 13 September 1999, prepared a verbal warning reduced to writing as part of his strategy.
He called Mr Moss into his office and gave him a verbal warning reduced to writing. The warning (Exhibit 3) related solely
to his and his colleague’s meeting with Mr Glance on 6 September 1999.
There can be no doubt that the process of warning adopted
by Mr Taylor was not in accordance with the workplace agreement. Mr Taylor gave Mr Moss a verbal and written warning
as part of the same process. Clauses 14 (3)(a)(i) and (ii) of the
agreement do certainly not contemplate that. Indeed the agreement provides for a verbal warning explaining the reasons for
institution of the disciplinary procedures and a plan, together
with the enunciation of a reasonable time to review. Then and
only if the employee’s performance is still unsatisfactory is a
written warning to be given. There is no procedure for a written or verbal warning to be given contemporaneously, or almost
contemporaneously, as was the case in this instance. The defendant has clearly failed to abide by the terms of the workplace
agreement in that regard. Furthermore the time frame for review was simply inadequate. It appears that the time frame
was structured in such a way that by 21 September 1999 (being the date of the Board meeting) the process of dismissal
would be complete so as to enable ratification by the Board
that Mr Moss be dismissed.
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Mr Moss met with Mr Taylor on 15 September 1999 in regards to the warning. At that time Mr Taylor became aware
that Mr Moss would raise the issue with the Board. I accept
that much of the meeting between Mr Moss and Mr Taylor on
that day concerned the interpretation of the workplace agreement. I reject Mr Taylor’s version of what was discussed at
that meeting. In consequence of his knowledge that the matter would be raised with the Board, Mr Taylor set about
preparing his submission to the Board, which was ultimately
delivered on 21 September1999. The submission was prepared
to achieve a variety of ends. They were to secure his permanent appointment, to secure a mandate to manage and to secure
the removal of Mr Moss and the others whom he perceived to
be a threat and impediment to his position. Both the submission to the Board itself and the diary notes support such a
construction.
Mr Taylor’s intention is also self-evident by the manner in
which he proceeded at the Board meeting. His disclosure of
the “further disturbing revelations” and his further disclosure
of his intention to seek the resignation or dismissal of Mr
Moss and Mr Menon were withheld and only made known to
the Board after his appointment had been confirmed (see Exhibit 4). Of course it transpired that Mr Taylor’s call for
immediate dismissal of Mr Moss and Mr Menon was not supported by the Board. Indeed the Board determined that each
should be suspended on full pay pending further investigation of the allegation of setting up in competition. The Board
also called for mediation. Notwithstanding the Board’s call
for mediation it is obvious that Mr Taylor’s position was entrenched. His attitude towards Mr Moss was not conciliatory
at all nor was it capable of mediation. That is indicated by the
way in which he ordered Mr Moss from the defendant’s
premises following the Board meeting on 21 September 1999.
Indeed Mr Taylor was always a reluctant participant in what
was to follow and which the Board forced upon him. If he
could have had his way Mr Moss would have been terminated
there and then. Accordingly what followed must be seen in
that light.
Mediation or Arbitration
By letter dated 24 September 1999 Mr Taylor wrote to the
complainant setting out the breaches of the workplace agreement allegedly committed by Mr Moss. The letter went on to
state,
“You are directed to attend a meeting with the Director
and Councilor (Mediator) Alan Hill (JP) from
Rockingham City Council on Wednesday 29th September
1999 in the Board Room of Serenity Lodge at 9.00 am.
This forum has been arranged to allow you to respond to
the above violations in the presence of an independent
person.
Failure to follow this directive will be deemed as gross
misconduct and will result in summary dismissal as described in Section 13 (1)(e) of the said Serenity Lodge
Inc. Workplace Agreement no 98/14762.”
(Exhibit 5)
The referral of the dispute to mediation (or arbitration) was
purportedly made pursuant to clause 14(f) of the workplace
agreement. In my view that provision does not confer the right
upon the employer to instigate mediation or arbitration proceedings in matters such as this. It seems to me that the
employer is only able to invoke the involvement of an arbitrator or mediator in relation to a “disputed provision raised by
the Employer”. There was no such “disputed provision” in
this case. In any event even if that interpretation is said to be
too stringent and a mediation or arbitration process was available to the defendant it is clear that the process adopted by the
defendant in achieving the same was fundamentally flawed.
Clause 14(c) of the workplace agreement provides the right
for the other party to be consulted with respect to the appointment of arbitrator or mediator. Mr Taylor totally ignored that
provision.
The Board had directed mediation take place and although
Mr Moss was advised that mediation was to take place on 29
September 1999, in reality what occurred so far as Mr Taylor
and Mr Hill (the arbitrator) were concerned was the process
of arbitration (see Exhibit 6 page 6). It seems that upon advice received from a third party Mr Taylor decided quite
unilaterally that arbitration ought to take place. Accordingly
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the defendant took the view as is reflected in the Further and
Better Particulars of Defence filed 8 March 2000 that the proceedings on 29 September 2000 was that of arbitration. That
gave rise to the defendant’s submission which has subsequently
been withdrawn that I lacked jurisdiction to hear the matter
given that Mr Hill had given an arbitrated decision.
In my view the whole of the proceedings on 29 September
1999 was fundamentally flawed both as to inception and process. Mr Hill, the Justice of the Peace who conducted the
arbitration, took a subservient role. It was Mr Taylor who controlled the process and set the agenda by stating that the
explanations were to be to his satisfaction (see Exhibit 6 page
1). Mr Hill regrettably allowed himself to be used as a vehicle
for Mr Taylor’s agenda. Disturbingly Mr Hill told the Court
that he had not viewed the workplace agreement. He was never
therefore in a position to determine what his proper function
was, nor was he able to determine whether or not the proper
procedures had been followed. Accordingly his comment at
page 12 of the transcript of proceedings (Exhibit 6) that—
“…to the best of my knowledge the correct procedures
have been followed.”
was totally without foundation. Another aspect of concern
arising from the process, which undermines it, is Mr Hills’
private consultation with Carol Armstrong. Carol Armstrong
was at the material time a Board member of the defendant.
She was accordingly an interested party. Any secret communication with her immediately prior to Mr Hill’s enunciation
of the outcome was inappropriate, disconcerting and is open
to attack.
In submissions the defendant has reverted back to the stance
that the process embarked upon was that of mediation. The
defendant suggests that given Mr Moss’ stance that he would
not discuss the issues the mediation process was doomed to
failure. It is said that the defendant did all that it could to
resolve the issues but was frustrated by the complainant’s
obfuscation. The defendant says that after reiterating a number
of times that there needed to be a resolution Mr Taylor warned
Mr Moss that he left himself exposed to dismissal by virtue of
his failure to participate. It followed that Mr Moss failed to
take part in the process. That resulted in an invitation that he
resign. He rejected the offer to resign and was accordingly
dismissed.
In my view Mr Moss was well within his rights to object to
the process which was fundamentally flawed. It was flawed
in its institution. It was unclear as to its purpose whether it be
arbitration or mediation. Mr Taylor dominated the process. It
was presided over by an impassive Mr Hill who accepted Mr
Taylor’s account without recourse to the workplace agreement.
It was open to attack on the basis of ostensible bias. Transparently the process was solely aimed at an outcome that met Mr
Taylor’s agenda.
Termination
It is obvious that once Mr Hill had expressed the view that
proper processes had been followed and that the outcome be
left to Mr Taylor, that Mr Taylor took it as having been given
the all clear to implement the termination. Given that the issues had not been resolved to his satisfaction and given that
Mr Moss had refused to resign Mr Taylor proceeded to terminate Mr Moss with immediate effect requiring him to leave
the premises forthwith (see page 13 Exhibit 6). On 1 October
1999 the defendant wrote to the complainant confirming his
dismissal and enclosing payment of monies paid on an ex gratia
basis.
Summary dismissal amounts to an acceptance by the employer that the actions of the employee amount to a repudiation
of the contract of employment. In that regard the defendant
says the dismissal occurred only after copious warnings were
given, and following the complainant’s failure to discuss the
issues and after his failure to become involved in mediation.
The complainant was reluctantly dismissed only after communication had irretrievably broken down notwithstanding the
defendant’s best endeavours to resolve the problems.
I do not accept the defendant’s submissions. In my view it
is apparent that Mr Taylor put into effect the termination so
soon as he perceived he was given the all clear to do so. His
intention to terminate Mr Moss’ employment is abundantly
clear. It arose prior to the Board meeting on 21 September
1999 (see Exhibit 4). He was forced into the process of

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

mediation. Throughout the course of mediation/arbitration he
threatened dismissal. It is clear that his objective was the removal of Mr Moss. His intent can also be gleaned from what
followed. Mr Taylor had no intention of replacing Mr Moss
and his colleagues but rather moved as soon as practicable
thereafter to restructure the defendant resulting in the elimination of positions held by Mr Moss and his colleagues.
Accordingly the complainant could never return to his position with the defendant.
The defendant contends that it was within its rights to dismiss Mr Moss because inter alia he breached his contract of
employment by failing to disclose and /or discuss with Mr
Taylor the events of the meeting on 6 September 1999 held
with Mr Glance. The defendant argues that the decision in
Ludwig Stephan Miskiewizc v. City of Belmont (No. 1192 of
1994)(75 WAIG 1811) in which His Honour the President of
the Full Bench approved the decision in Associated Dominion Assurance Society Pty Ltd v. Andrew and Another [1949]
49 SR (NSW) 351 supports its view that Mr Moss was bound
to disclose the meeting to Mr Taylor. In that regard the defendant takes the view that its interests and that of Mr Taylor
are synonymous. That is not necessarily so. The aforementioned decisions are distinguishable. They relate to a failure
to disclose to the employer rather than an individual officer of
the employer. In this case there was no failure on the part of
Mr Moss to disclose anything. The defendant through its Acting Chairman Mr Glance knew of the meeting and what was
said. The fact that he failed to inform Mr Taylor of those matters until 9 September 1999 cannot be used against Mr Moss.
Accordingly there was no basis for the warning which related
to that issue. There was disclosure to the defendant, albeit not
to Mr Taylor.
The defendant contends also that Mr Moss breached his
workplace agreement when he refused to resolve his differences with Ms McNeill. However the evidence in that regard
establishes that there was no issue between him and Ms
McNeill. Further it is suggested that Mr Moss refused to obey
a directive that he distance himself from the conflict between
Ms Sabella, Mr Menon and Ms McNeill. In that regard the
terms of the directive (if any) are unclear. It is also suggested
that Mr Moss failed to comply with the grievance procedure
as set out in clause 14 of the workplace agreement. However
it must be noted that Mr Moss himself did not have a grievance with his employer. Accordingly he could not invoke the
provisions of clause 14 of the agreement. With respect it seems
to me that the defendant fails to appreciate that Mr Moss was
never in conflict or in dispute with his employer at all leading
up to his warning on or about 13 September 1999. Ultimately
Mr Taylor created a situation of conflict with Mr Moss when
there was no basis for one. It arose out of Mr Taylor’s insecurity and concerns that Mr Moss in acting as Mr Menon and
Ms Sabella’s representative was subverting and undermining
him.
Finally the contention on the part of the defendant that the
conduct of Mr Moss at the meeting on 29 September 1999 in
refusing to discuss the issues amounted to a repudiation of his
contract of employment simply does not stand up. As stated
previously the whole process was fundamentally flawed. Mr
Moss was well within his rights to take the stance that he did.
Indeed his stance was quite appropriate in all the circumstances.
In conclusion there was no foundation for the termination
of the complainant’s employment.
PROCEDURAL FAIRNESS
The defendant argues that it acted with procedural fairness
at all times. The nature of the allegations of staff conflict together with other issues were made well known to the
complainant as is reflected in the defendant’s letter to the complainant dated 24 September 1999 (Exhibit 5). It says the
complainant was given an opportunity to respond to the allegation within reasonable time frames but refused to accept
those opportunities. I do not accept the defendant’s contention. In my view the process embarked upon by the defendant
demonstrates a wide range of procedural deficiencies.
Warnings must be clear in their terms and must be clear as
to whom the warnings are directed. The so-called warnings
delivered on the 25 August 1999 and on 1 and 8 September
1999 cannot be characterized as warnings in the industrial
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sense. They were warnings made at large. Furthermore even
if it could be said that the threats to replace Mr Moss and
others amounted to warnings, then the same were unfair in
any event because Mr Moss was never given the opportunity
to provide an explanation prior to the conclusion reached on
the part of Mr Taylor that the warning in each instance was
appropriate.
The verbal warning given on 13 September 1999 was demonstrably procedurally unfair because it was issued without
any attempt to invite an explanation from Mr Moss as to the
allegations. Additionally the verbal warning reduced to writing was given to Mr Moss in the form of a written warning
only a very short time after the verbal warning (14 September
1999—see exhibit 4). The process of giving the written warning was almost contemporaneous with the giving of the verbal
warning and did not allow Mr Moss sufficient time to address
the issues raised by the verbal warning.
At the Board meeting on 21 September 1999 Mr Taylor introduced further allegations of setting up in competition. The
allegations which were clearly of a serious nature were made
to the Board without Mr Taylor first having asked Mr Moss
for an explanation with respect thereto. The allegations were
presented to the Board as a matter of fact. That was done notwithstanding that there had not been any or any proper inquiry
and without producing any supporting evidence. On the
strength of his concluded views Mr Taylor recommended to
the Board that the defendant be dismissed. That was patently
unfair. His position was at that stage entrenched. Mr Taylor’s
view on Mr Moss’ dismissal had been concluded at the very
least from the time that he commenced to prepare his notes
for his submission to the Board. Mr Taylor’s continued involvement in the process, which followed, was ostensibly
biased and unfair given his concluded position.
ASSESSMENT OF WITNESSES—CREDIBILITY
Mr Moss’ evidence as to the events, which occurred, is supported by a number of other witnesses including the
defendant’s former Director, Mr Williams, its former Acting
Chairman, Mr Glance, and other staff members including Ms
McNeill who was called by the defendant. Furthermore Mr
Rose’s evidence reinforces Mr Moss’ contention that the arbitration/mediation process was demonstrably unfair.
Mr Moss was in my view a credible, forthright witness who
was generally consistent and stood up well when subjected to
cross-examination. Indeed his testimony was consistent with
admissions made by Mr Taylor concerning various issues including the discussion on 15 September 1999. Furthermore it was
consistent with what Ms McNeill conceded under cross-examination, being that there was no conflict between them.
Additionally the exhibits before the Court also support Mr Moss’
testimony. The evidence of Mr Menon also wholly corroborates
that of Mr Moss in so far as he was privy to the same.
Mr Taylor on the other hand was in my view both evasive
and inconsistent. The following examples (which are by no
means exhaustive) demonstrate the same—
• His reluctance to accept that on 15 September 1999
the procedures contained within the workplace
agreement had been discussed and further that at that
time Mr Moss disputed his interpretation of the provisions.
• His failure to recall receiving the fax from “Relationships Australia”. The fax which was ultimately
produced (Exhibit 14) undermined Mr Taylor’s evidence concerning advice received from that
organisation. It was that alleged advice that he said
he relied upon to institute arbitration rather than
mediation proceedings.
• His failure to acknowledge Mr Moss’ involvement
in the development of the Non-Residential Course
and his dismissive approach to the congratulatory
remarks made within his own report to the Board.
• His failure to expressly state the exact nature of the
directive given to Mr Moss on the Non-Residential
Course.
• His evidence concerning the restructure and his reluctance to concede a link between the removal of
Mr Moss, Mr Menon and Ms Sabella and to pay
increases to himself and others.
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• His responses concerning the appointment of Mr
McCann the current Chairman of the Board to act as
a consultant in place of Mr Moss.
• His evidence on the issue that the complainant attempted to set up a business in competition with the
defendant.
• His reticence in disclosing the full details of enquiries made by the English employment agency as the
consequences of Mr Moss’ employment application.
As to other witnesses I only intend to comment on the evidence of Ms Sabella, Mr McCann and Ms Armstrong. In each
instance both with respect to demeanor and mode of delivery
I formed the view that they lost objectivity. I accept that the
lack of objectivity may have resulted from a subconscious
process rather any wilful distortion. It nevertheless left me
with the firm impression that their evidence was delivered in
such a way as to assist either the complainant or the defendant
as the case may be. Furthermore I found Mr Taylor’s winking
and slight nods of approval during the course of Ms
Armstrong’s evidence to be most disconcerting and inappropriate.
CONCLUSION ON THE SUBSTANTIVE MERITS
In considering this matter there are three issues to be determined. They are—
1. Whether the allegations against the complainant have
substance.
2. If there is substance to the allegations are they of
such significance that they would justify termination of the complainant.
3. Was the complainant afforded procedural fairness.
The allegations against the complainant comprised—
1. The alleged conflict with Ms McNeill, which the
defendant says, Mr Moss did not deal with contrary
to directives.
2. His alleged failure to participate in an additional
course offered by the defendant namely the non-residential illicit drug program.
3. His attendance at a meeting with Acting Chairman
Mr Glance as part of an alleged conspiratorial attempt aimed at achieving changes in the
administrative structure of the defendant so as to
undermine Mr Taylor’s position.
4. Mr Moss’ attempt with Mr Menon to establish an
illicit drug counselling service in competition with
the defendant.
As previously enunciated I find there is simply no force to
the allegations, which give rise to the defendant’s dismissal of
the complainant. The allegations in each instance are without
foundation. It is clear to me that Mr Moss was never in conflict with Ms McNeill. Furthermore he was never given a
warning or directive in any proper or comprehensible form
relating to the same. On the issue of his alleged failure to
participate in the Non-Residential Program I am satisfied that
he was never directed to participate in the same. He was asked
to participate and declined, as was his right. With respect to
his attendance at the meeting with Mr Glance it is obvious
that he himself did not attend the meeting to express any grievance. Furthermore there is no evidence to support the
contention that Mr Moss was part of a conspiratorial plot to
undermine Mr Taylor. Mr Moss was not in any way prohibited from speaking to Mr Glance and had no obligation to
inform Mr Taylor of such a meeting. Lastly on the issue of Mr
Moss’s establishment of an illicit drug counselling service in
competition with the defendant it suffices to say that such
allegation is wholly unsupported by the evidence. Indeed it is
a gross distortion of the known facts. Mr Taylor’s report to the
Board in those terms reflects poorly upon his credibility.
There was never any substance to any of the allegations that
would have legitimately given rise to the dismissal of Mr Moss.
Even if there had been some basis for dismissal (which there
is not) the whole process of dismissal was tainted and was
procedurally unfair.
The test to be applied in matters such as this is that found in
Miles and Others trading as The Undercliffe Nursing Home
v. The FMWU 65 WAIG 385 which I cited with approval in
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Catherina de Blank v. Grace Hosana Pty Ltd T/A The
Cheesecake Shop Victoria Park 79 WAIG 3411 at 3413 in
which I said—
“…I am to assess the industrial fairness of the decision
of the employer based on the quality of the conduct involved and an assessment of what is just and equitable
upon the substantive merits of this matter.”
Applying that test in the light of the findings of fact that I
have made I conclude on the balance of probabilities that Mr
Moss was unfairly dismissed. The dismissal resulted from Mr
Taylor’s insecurity causing him to remove Mr Moss whom he
perceived to be a threat to his authority and ability to manage.
FURTHER SUBMISSIONS
I appreciate that the complainant’s agent wants to make further submissions following the determination of the substantive
issue. As all issues were addressed in evidence and in written
submissions I intended to address the following matters subject to any further oral submission that may be made.
REMEDY
The primary remedy provided for by the Workplace Agreements Act 1993 is that of reinstatement or re-employment.
Indeed section 57 (2) requires the Court not to make an order
for compensation unless satisfied that reinstatement or reemployment is impracticable or the employer has agreed to
pay compensation instead of reinstating or re-employing the
complainant.
Reinstatement Impracticable
The evidence before me overwhelmingly dictates that reinstatement is impracticable. It is the case that the structure of
the defendant has changed since his departure from the defendant’s employment. The position he once occupied is no
longer in existence. More importantly the degree of antagonism towards him and the degree of mistrust of him by Mr
Taylor militates against his reinstatement. Reinstatement in
those circumstances would be a recipe for disaster and quite
frankly doomed to fail. Reinstatement is not a realistic option.
Compensation
I accept that the complainant has not been able to find work
despite his best endeavors to find work both in Australia and
overseas. He has now been unemployed for over 12 months
and realistically his position looks bleak. I accept that it is not
easy for a man of mature years in his circumstances to find
appropriate alternate employment. I am satisfied that the loss
of his employment has caused Mr Moss a significant degree
of distress leading to depression. I reject the defendant’s contention that Mr Moss failed to fully mitigate his loss. His taking
of holidays to England and Bali are in my view inconsequential. It could not be seriously suggested that Mr Moss be
required to remain house bound pending the determination of
this matter. In any event I am satisfied that he used the opportunity in England to attempt to find alternate employment.
Quantum of Compensation
Section 58 (1)(a) of the Workplace Agreements Act 1993
limits the amount payable to the complainant by way of compensation. There is in fact a ceiling of six months’ loss of
earnings payable. Mr Moss is entitled to recover his loss which
is at the very least 6 months lost earnings. I will invite the
parties to calculate and agree the quantum, failing which I
will determine the same.
STATUTORY DECLARATION
Finally the defendant contends that the certificate in the form
of the Statutory Declaration made by Mr Moss on 6 October
1999 is false and therefore I cannot make an order in his favour under section 57 of the Act. The evidence does not support
that the certificate is false.
G. Cicchini
Industrial Magistrate
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Reasons for Decision.
This is an application pursuant to section 29(1)(b)(i) of
the Industrial Relations Act, 1979 (the Act). The applicant,
Mr John Francis Booth says he was employed by
Brownbuilt Metalux Industries (BMI) as the State
Manager from 1 July 1997 to 22 December 1999. He
says that he was employed on a salary package of
$127,754 per annum which included salary, car,
superannuation, telephone allowance and private fuel
expenses. The applicant says that reinstatement is
impracticable and claims as a remedy six months
compensation less his earnings as a consultant of $5,685.
The total claimed is $58,192.
The applicant alleges that the manner in which the
dismissal was carried out was harsh, oppressive and unfair
as he was not consulted about being made redundant,
nor were alternatives considered. The applicant claims
that the respondent has not fulfilled the requirements of
the Minimum Conditions of Employment Act 1993. The
applicant was given a written notice of termination on 22
November 1999 advising him that his position had been
made redundant. He says that there had been no genuine
discussion or consultation prior to that time even though
the applicant sought to be consulted. He says also that
there were a number of alternatives which the company
could have considered and refused to do so; in particular
other sales positions. Additionally, the applicant says that
the dismissal was carried out over the telephone with
another employee present who was previously the
applicant’s subordinate. Lastly, the applicant says that
the termination was harsh, oppressive and unfair because
there was no assistance offered by way of counselling or
outplacement services for a senior executive employee.
The respondent says that the applicant was properly made
redundant and paid out accordingly. It is uncontested that
the applicant was given notice of one month and worked
out this notice. The applicant was also paid severance
pay of three weeks for every year of service and all
accrued annual and sick leave. The respondent says that
alternatives were discussed with Mr Booth but that there
were no viable alternative or continuing employment
opportunities.
Mr Booth was employed as the State Manager of BMI
from 1 July 1999. The applicant says that he continued
in that role until his termination on 22 December 1999.
This matter is disputed by the respondent who says that
due to various circumstances Mr Booth was the Sales
and Administration Manager at the time his employment
ended with BMI. He was employed by Mr Robert
Terpening the then General Manager of Brownbuilt Pty
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Ltd. BMI operated a sheetmetal fabrication facility at
Osborne Park which manufactured steel office furniture.
In his capacity as State Manager he was responsible for
all aspects of the business in this State, including
manufacturing, accounting and sales. Brownbuilt was at
that time owned by Email and was according to Mr Booth
running at a non-profitable position in this State.
5 In December 1998 Brownbuilt was purchased by John
Shearer (Holdings) Pty Ltd, as part of the Arrowcrest
Group. On 5 May 1999 Mr Terpening, as a result of
discussions he had with union officials over some strike
action, removed the manufacturing operations of BMI
from Mr Booth’s direct responsibilities and supervision.
These responsibilities were taken over by Mr Doug Went,
the Department Head of Process, who then reported to
Mr Robert Smith, the National Manufacturing Manager,
in Sydney. The respondent says that Mr Booth then
became the Sales and Administration Manager still
reporting directly to Mr Terpening. Mr Booth says that
he remained the State Manager and was responsible for
sales, administration and accounting [Exhibit JB3] and
he says he continued a de facto relationship with
manufacturing behind the scenes to report back to Mr
Robert Smith on matters of interest.
6 Mr Terpening resigned from the company on 6 September
1999 and the applicant says that he then reported to Mr
Cheng Hong, the Managing Director of the Arrowcrest
Group which in turn owned BMI.
7 At the beginning of September 1999 the respondent says
that Mr Cheng Hong sent Mr Bob Briggs, Acting General
Manager of BMI, to investigate the West Australian
operation due to concerns expressed by the Board about
the performance of that division. On the evidence of Mr
Briggs, what he found was that the Company was in worse
shape than the Board expected. He sought immediately
to introduce some cost reduction strategies and strategies
to increase sales. Mr Briggs says that he considered the
management structure of the Company too top heavy and
that there had been inadequate stock control.
8 This led to discussions between Mr Booth and Mr Briggs
about Mr Booth’s future with the company. There are
key differences in the evidence of both men about these
discussions, particularly a discussion on 28 September
1999 when Mr Briggs says that Mr Booth indicated that
he wished to leave the company and be paid out a
redundancy. Mr Booth was formally given notice on 22
November 1999 [Exhibit JB17] that his position had been
made redundant and he was given notice of termination
of one month. There then followed a series of
correspondence and discussions leading to his departure
from BMI on 22 December 1999.
9 Mr Booth says that Mr Terpening and he in May 1999
undertook a cost based review of BMI’s operations and
agreed on a number of positions which were to be made
redundant [Exhibit JB4]. He says that Mr Smith also
agreed to these positions. The results of this were
forwarded to Mr Cheng Hong but no action was taken.
In all of this Mr Booth says his future was never discussed.
10 Mr Booth says that he first met Mr Briggs when he
travelled to Perth on 20 September 1999. He says that
Mr Briggs stayed until 28 September and inspected the
factory. They had several discussions and Mr Briggs was
mostly interested in ways of reducing costs and increasing
profitability. He says that Mr Briggs was not terribly
friendly towards him.
11 Mr Booth took Mr Briggs to the airport on 28 September
1999 and he says the only discussion they had about the
BMI operations was that Mr Briggs asked Mr Booth who
he thought was the best sales representative, Mr Wishart
or Mr Mannon. [Exhibit JB6] is Mr Booth’s record of his
discussions with Mr Briggs during that week which he
says he compiled at the end of that week.
12 He says that Mr Briggs telephoned him the next day, ie
29 September 1999, and asked him whether he wanted to
resign and take leave that evening. He says that he was
dismayed and asked Mr Briggs to put it in writing and
that he would consider it. They agreed that Mr Booth
would respond by 3pm Western Australian time, but Mr
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Booth says that he wanted Mr Briggs’ request in writing.
This led to an exchange of correspondence as follows
[Exhibit JB7 & JB8]—
“Bob,
In response to your telephone request this morning
at approximately 11 AM for me to tender my resignation, I advise I am not prepared to tender my
resignation.
As advised, I intend to seek legal advice over the
next couple of days and I undertake to enter into
discussions with the company following this legal
advice.
Regards
John Booth”
“RE: YOUR FAX OF 29/9/99
I was surprised at your reaction yesterday, given that
as late as last Tuesday when you drove me to the
Airport, you reconfirmed your advice to me that you
acknowledged that Brownbuilt Metalux had not performed satisfactorily under your management, that
your input of late in the position of Sales Manager
has been negligible and of little benefit to the business and that it is your intention to resign and leave
the company. My approach to you yesterday was as
a direct follow up on your advice to me and your
opinions in regard to the restructuring of the business that is required.
I concur with your opinion, that for the Brownbuilt
Metalux business to survive and return to profitability that it needs to be restructured and that you do
not foresee yourself as being part of the restructured
business.
You have made it clear to myself and others that you
intend to resign, and for us to successfully restructure this business efficiently we need to know when
you intend to tender your resignation. In the interim
I suggest that you take the necessary leave to consider your position and we would like you to take
leave starting from the 18/10/99 to the 12/11/99 inclusive.
Regards
Bob Briggs
General Manager”
Mr Booth says that he was not the Sales Manager, rejects
the suggestion that he hadn’t performed satisfactorily and
denies having ever suggested to Mr Briggs that he would
resign. He says that he saw all of this as part of the
frustration process designed to get him to leave. Instead
he maintains that he said he would consider his options
(Transcript p. 26). He denies also that he ever said to Mr
Smith that he would resign, as opposed to consider his
options.
There followed several discussions and correspondence
about whether Mr Booth would take annual leave,
clarification of who he reported to, a direction for him to
focus more on the selling function and to relocate his
office to be with the sales staff. Mr Booth found the
relocation of his office difficult to accept and viewed it
as part of a frustration process, however, he says that he
fully cooperated with all directions.
Mr Booth went on leave on 18 October 1999 and next
spoke to Mr Briggs on his return, ie 16 November 1999
about various work issues [Exhibit JB16]. The next
discussion he says was on 22 November 1999 when he
was asked by Doug Went to come into Gordon O’Neil’s
office (ie the Accountant) as it had a speaker telephone
and Mr Briggs wanted to talk to him. Mr Booth said that
he was again asked to resign. He was told that his position
had been made redundant and was asked to take leave at
once. Mr Booth says that he asked for it in writing and
didn’t want to discuss it with Mr Briggs at that time.
There followed a range of correspondence and discussions
about alternative employment opportunities for Mr Booth
and the alleged mishandling by Mr Booth of some
obsolete stock. Mr Booth’s evidence is that he raised the
prospect of being kept on as a salesman. He says that Mr
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Briggs indicated that they had enough sales staff and that
he was happy with those that he had, particularly as they
had good relationships with customers. The essence of
this part of Mr Booth’s evidence is—
“The whole content of the letter essentially is justification, in my view, for a decision which had already
been made, and he was simply there going through
a number of areas to simply justify the decision
which had already been made, and it was quite clear
that he didn’t want to enter into any other discussion about consideration of other alternatives; quite
clearly they wanted to bring the case to a close.”
(Transcript p. 51)
Mr Booth references his separation certificate which
indicates that the position held at time of termination was
State Manager—WA. The position description for this
he says was confirmed with Mr Terpening as late as 16
August 1999.
He says that his skills and experience were superior to
the other salesmen and that this should have been
considered by Mr Briggs. His description of some of his
subordinates was less than flattering.
He says that at no time did he seek to clarify with Mr
Cheng Hong the reporting relationships he was supposed
to operate under (Transcript p.129). He says that he
cooperated with all Mr Briggs requests as he has been
through a number of business restructures and the first
rule is not to reject any requests that are made. He says
that he would have considered an offer of a salary
reduction but no offer was ever made. Mr Booth says
that at no time until a letter from Mr Cheng Hong of 15
October 1999, was he advised of whom he should report
to. Specifically he says it was not clear that he was to
report to Mr Briggs.
It is clear from Mr Booth’s evidence under crossexamination that he was expecting to leave the company.
He says that he was looking for jobs in November 1999
whilst on leave and that this was part of the reason Mr
Briggs had given for requiring Mr Booth to take leave. It
is also clear from Mr Booth’s evidence under crossexamination that the respondent placed increasing
controls on his activities in that he transferred offices and
he had to advise Mr Went of his whereabouts.
Mr Briggs says that he was appointed acting General
Manager of BMI in mid-August 1999, amongst his other
roles. He says that he reported directly to Mr Cheng Hong
the Managing Director of John Shearer Holdings. He says
that Mr Smith told him in early September 1999 in
discussions about key personnel in BMI that Mr Booth
had told him that he intended to leave BMI. He first visited
the company on 20 September 1999 and found that it
was in far worse financial shape than had been believed
and so he had to implement immediate loss control
strategies, which in particular involved reducing stock
levels, making staff take accrued leave entitlements and
discounting products to boost sales.
He says that Mr Booth advised him on 28 September
1999 when he was driving Mr Briggs to the airport that
he was not happy at BMI, he thought the company needed
restructuring, that he was leaving the company and he
wanted a redundancy payment, a “sweetener”. Mr Briggs
said that he agreed with Mr Booth’s assessment, told him
there would not be a position for him in the company but
wanted time to think and that he would get back to Mr
Booth.
Mr Briggs says that both Mr Smith and he told Mr Booth
that Mr Briggs was taking over responsibility for BMI.
Hence there was no doubt in his view as to whom Mr
Booth was to report.
He says that he reached the decision to make Mr Booth’s
position redundant in consultation with Mr Cheng Hong.
This decision was taken as part of the cost cutting for the
company. However, Mr Briggs says the decision was
reached “because the position of sales and administration
manager, I was doing that and I intended to continue to
do it, those functions. I didn’t need a sales and
administration manager, that was to become part of my
job.”
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25 Mr Briggs say that Mr Booth continually stated that he
sought discussion on alternative positions but that he
couldn’t think of any even though he spent a lot of time
looking at it. He says that he didn’t foresee a position for
Mr Booth in sales as the other salesmen had good
relationships with the customers. He says that he did not
look at the performance appraisals of the other salesmen.
He was critical of Mr Booth for the idea of needing to
prepare a sales kit and for not being able to provide a
precise summary of key customers.
26 Mr Smith gave evidence that he was told by Mr Booth in
May and June that he was going to leave the company.
He advised Mr Briggs and Mr Cheng Hong about this in
their briefings on personnel in early September 1999. He
says that Mr Booth advised him that when he was
employed by Mr Terpening he was led to believe that the
company was bigger than it actually was. The suggestion
being Mr Booth thought that his skills and abilities were
better than the company required. I have no difficulty
accepting the evidence and the credibility of Mr Smith.
27 Mr Campbell gave evidence to support the skills of Mr
Booth vis-à-vis the other salesmen. I have no difficulty
accepting this evidence and the credibility of Mr
Campbell.
28 Mr Went, the then Factory Supervisor for BMI, gave
evidence as to the various changes that had occurred in
the Company. He also gave evidence that he did not have
any recall as to the discussion by teleconference on 22
November 1999. This evidence strains credibility greatly.
Mr Went was previously Mr Booth’s subordinate and he
would wish the Commission to believe that he has no
recall of a discussion where his previous manager was
made redundant. This is a discussion when he was asked
to be witness to what was said.
29 I have no doubt that the respondent has discharged his
onus as to whether a proper redundancy had occurred.
Clearly on the evidence of Mr Briggs, which I accept,
the company had to institute urgent cost reduction
strategies. These strategies have seen a turnaround in profit
from September 1999 to the present, albeit not an increase
in sales activity. It is clear from the evidence that the
position of State Manager, in a practical sense, was
abolished in May 1999 and the position of Sales and
Administration Manager was abolished later that year.
Mr Booth did retain the title but not the functions of a
State Manager.
30 The applicant made much play of confusion as to what
his role was and who he was to report to. His evidence is
simply not credible. Mr Booth was clearly not pleased
regarding his demotion by Mr Terpening in May 1999.
His own markings on [Exhibit JB3] show the greatly
diminished role he played after that date by ceasing to
manage a large section of BMI’s operations. In contrast
to this he references the position description he signed
off with Mr Terpening in August 1999 [Exhibit JB11].
This position description refers to him as State Manager—
WA and then refers to his functions as, “To control and
direct the Division’s Western Sales and Administration
Operation to ensure the achievement of budget
objectives”. His supervision responsibilities are limited
to this. In other words he kept the title of State Manager
but not the job. His job was clearly, on all the evidence
that of a Sales and Administration Manager. The only
slight conflict in that regard is that he says he kept some
oversight of the manufacturing to report to Mr Terpening.
This is not supported by the Position Description or the
evidence of Mr Smith which was very direct and
straightforward and which I prefer.
31 The general management of the operations and the
management of sales were eventually assumed within Mr
Briggs’ responsibilities on his evidence, which I accept.
32 What is of more relevance and which I consider is beyond
belief is Mr Booth’s evidence that he did not appreciate
that Mr Briggs had taken over the operation when he
arrived in September 1999. Mr Booth readily followed
the instructions of Mr Briggs. If he had any doubt as to
who was in control, as a Senior Manager, it was open for
him to pick up the phone and speak to Mr Smith or Mr
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Cheng Hong. He was challenged on this point in crossexamination and could provide no valid explanation.
Instead he provided evasive and unconvincing excuses.
This aspect of Mr Booth’s evidence affects adversely his
credibility.
The applicant says that the crux of the matter is the manner
of the dismissal and the failure to properly consult as
required by legislation. The applicant says that the
respondent decided to terminate the applicant on 29
September 1999 if not earlier. The applicant says that the
Company failed to consult Mr Booth regarding the
restructure and about alternatives to him being made
redundant.
Mr Briggs was consistent in his evidence and did not
vary under cross-examination. He clearly had it in his
mind that Mr Booth intended to leave the company. This
he says arose from discussions with Mr Smith. He says
that he waited for Mr Booth to raise the issue and that he
did so on the way to the airport on 28 September 1999.
He says that Mr Booth also thought that BMI needed
restructuring and sought a sweetener by way of a
redundancy package. This is a crucial discussion in the
events which occurred between Mr Booth and Mr Briggs
and having heard their evidence I believe the account
provided by Mr Briggs. I consider him to be a credible
witness and his evidence to be a more probable account
of the events.
The evidence of Mr Briggs is supported in my view by
[Exhibit JB8] of 30 September 1999 and is not
contradicted, as perhaps the applicant would have it, by
the respondent’s notice of answer and counterproposal.
The facsimile from Mr Briggs to Mr Booth of 30
September 1999 refers to Mr Booth’s intention to resign,
his lack of performance and his view that BMI needed
restructuring. These are serious claims, if they are just
claims. Mr Booth did not rebut these claims immediately.
He had the day previous stated clearly that he was not
prepared to resign in response to a telephone conversation
with Mr Briggs. Mr Booth next corresponded with Mr
Briggs on 8 October 1999 [Exhibit JB9] by facsimile
headed “Annual Leave Request”. He queries to whom he
is to report, challenges the direction to take leave and
says that he will soon respond formally to Mr Briggs’
facsimile of 30 September 1999. Albeit Mr Booth
challenges in evidence that he ever resigned or sought a
redundancy, there was no exchange of correspondence at
the time denying the essential points made in Mr Briggs’
letter. His rebuttal came on 11 October 1999 [Exhibit
JB12]. Albeit I consider Mr Briggs’ evidence to have been
designed to portray his actions as more straightforward
and nicer than perhaps they were perceived, I do not
consider Mr Briggs’ evidence broken down in crossexamination and I consider it to be more credible and a
more probable account of the discussion on 28 September
1999, consistent with the flow of correspondence between
the parties.
I would refer also to one other part of the evidence of Mr
Booth where he refers to misinterpretation of
communications. This evidence accords in my view with
what I have just covered and leaves me with the
impression that Mr Booth had raised the issue of his
resignation. At page 158 of the transcript he in answer to
Mr Sproule’s questioning says—
“But they were just acting on your previous advice
to Robert Smith and to Mr Briggs that you intended
to resign?—I didn’t intend to resign
And as far as you were concerned the company was
not big enough for you, and you were too good, and
you were looking elsewhere; you were going to go
elsewhere?—Irrespective of any communication that
occurred with any employee and whatever deductions have been made by a number of employees, I
reconfirmed on a particular date that I did not intend
to resign. That was stated.
All right- -?—Now we can go back through the
records and we can find that, as to what particular
day—- that occurred well before the 22nd. I didn’t
intend to resign despite the communications and
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despite correspondence or communications between
any employees, and misinterpretation. It’s—- I didn’t
intend to resign”.
Mr Lyons for the applicant refers to paragraph 10.16 of
the respondent’s Notice of Answer and Counterproposal.
That is that Mr Briggs confirmed with Mr Booth that 29
September 1999 was the date on which Mr Booth’s
position would be made redundant. The applicant says
this is the date that the decision was taken to make Mr
Booth redundant. I do not consider this to be so. As
indicated, I consider that the actions of Mr Briggs around
that time were in response to Mr Booth’s suggestion that
he would leave and his request for a redundancy
sweetener. I find that the decision to make Mr Booth
redundant was taken on about 22 November 1999 when
Mr Booth was formally advised that his position was to
be made redundant. If the intention of Mr Briggs was
really to make Mr Booth’s position redundant as of 29
September 1999 he could have just done so. He didn’t
need to correspond and discuss with Mr Booth the issue
of taking leave. This could simply have been paid out.
The applicant complains that the respondent alleged that
performance was a significant issue in deciding that Mr
Booth had to go rather than one of the salesmen, yet he
was not put on notice concerning his performance and
his employment, the alternatives were not really explored
and Mr Booth could perform better than the other sales
staff. This being said, the issue is whether the manner of
dismissal and the level of consultation was adequate. It is
clear from the evidence that Mr Booth mostly sought a
comparison of himself with other sales staff. Suggestions
concerning other positions, including Mr Briggs’ position,
were not seriously pursued. The comparison was
essentially with the sales staff. It is also clear from the
evidence that Mr Briggs simply did not consider this a
viable option. This is not to say that he did not consider
the option. It was raised and reasons were given for
dismissing the option. The prime reason given was that
the sales staff had good and established relationships with
customers. The respondent was also obviously guided
by the comparatively larger salary Mr Booth received as
opposed to the sales staff, and I would suggest the
difficulties they had encountered in dealing with him. I
consider Mr Briggs had lost faith in Mr Booth by that
stage. This arose from the state he found the company in
and also from discussions he had with Mr Booth. Clearly
the role of managing sales had been assumed by Mr
Briggs. Mr Booth at that stage was undertaking a sales
role and there is no evidence to suggest that the company
offered to place him in the sales person’s position for
reduced remuneration. Notwithstanding this, having heard
all the evidence, I doubt greatly whether this was an
effective option for the respondent. I also doubt greatly
that a lesser sales role and remuneration were acceptable
to the applicant who by that time was applying for
managerial positions outside the company. I find that
the applicant has not proven his case that he should have
been placed in the position of one of the other sales staff
or some other alternative job. I accept entirely the evidence
of the respondent that the performance of the company
was such that extra sales staff were not required.
The actual manner of termination on 22 November 1999
was dealt with clumsily. Mr Booth had been successively
downgraded in status and was being monitored. It was
clear by that stage that his time with the Company was
bound to end. To have engaged in a range of discussions
between the two of them, that is Mr Briggs and Mr Booth,
up until that time and then for Mr Briggs to call Mr Went
in to get Mr Booth to a teleconference so he could be
terminated lacked some sensitivity.
Jacob Gilmore v Cecil Bros, FDR Pty Ltd and Cecil Bros
Pty Ltd 78 WAIG 1099 makes it clear that the respondent
was obliged to discuss with Mr Booth the likely effects
of the restructure and redundancy upon him and measures
that may be taken to minimise the effects of these changes.
Mr Lyons says on behalf of the applicant that the failure
to consult Mr Booth was manifest in the requests he made
of Mr Briggs [Exhibits JB12, 15, 20 and 30]. He says
that the decision to terminate was taken on 1 or 2
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September 1999 in Adelaide in meetings between Mr
Briggs, Mr Smith and Mr Cheng Hong, and not on 22
November 1999 as stated by Mr Briggs.
There is no doubt in my mind that what really is at issue
here is the process adopted to terminate Mr Booth’s
services. As indicated, Mr Booth was clearly made
redundant and there is no justifiable argument that some
other employee, be it Mr Briggs or a salesman, should
have been made redundant instead. Mr Lyons on the
applicant’s behalf says that the crux of the matter is
whether there has been any genuine consultation on the
part of Mr Briggs with Mr Booth. He says that any
consultation that might have occurred, happened after 22
November 1999 which is the date that the respondent
alleges the decision was made to terminate Mr Booth’s
services.
As stated, I am not in any respect convinced that there
was another position for Mr Booth to undertake. This
certainly has not been proven by the applicant. I should
say that I am not convinced that Mr Booth would have
taken a lesser position in the organisation. His
responsibilities had been progressively reduced, but his
salary had not. He has only applied for senior positions
since his termination. There is no criticism of him in that
regard or suggestion that he has not attempted to mitigate
his loss. However, it does lead me to infer, along with
two other points, that he would not have accepted lesser
positions with BMI. The two other points are that
throughout the hearing I gained an impression that Mr
Booth was greatly offended by his diminished status
arising from the successive reduction in his
responsibilities. He clearly accepted the changes in
practice but wished really to resume his role as State
Manager. The respondent also references [Exhibit JB20]
where Mr Booth states in part—
“For me to obtain a similar position as the one from
which I’ve now been removed, I understand it would
take 3 to 6 months. It would be much easier for me
to secure an appropriate alternative position outside
the company whilst still employed in some capacity.” (Transcript p. 401)
In other words quite understandably his mind was set at
the time on executive positions and not reducing to less
senior sales roles.
Section 41 of the Minimum Conditions of Employment
Act 1993 reads—
“41. Employee to be informed
(1) Where an employer has decided to—
(a) take action that is likely to have a significant effect on an employee; or
(b) make an employee redundant,
the employee is entitled to be informed by the
employer, as soon as reasonably practicable
after the decision has been made, of the action or the redundancy, as the case may be,
and discuss with the employer the matters
mentioned in subsection (2).
(2) The matters to be discussed are—
(a) the likely effects of the action or the
redundancy in respect of the employee;
and
(b) measures that may be taken by the
employee or the employer to avoid or
minimize a significant effect,
as the case requires.”
The obligation arising from this Act falls on the employer
to undertake the discussion after the decision has been
taken. There was considerable discussion leading up to
the telephone conversation of 22 November 1999.
Correspondence was exchanged and a meeting occurred
on 11 October 1999 where Mr Briggs says that he went
through with Mr Booth every part of the letter which is
[Exhibit JB9]. Following the 22 November discussion
there are various exchanges of correspondence followed
by a meeting between Mr Briggs and Mr Booth on 2
December 1999.
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“Bob stated with respect to sales duties he’s advised
‘We have already two sales reps and Matt, sales supervisor in this area. We have an over-supply, we
need to bring this matter to conclusion. We’ve acted
on your previous advice that you intended to seek
alternative employment.’” (Transcript p. 410)
46 I do not consider that there was a lack of consultation
concerning alternatives. The alternatives were simply not
appropriate. In all the circumstances I would not disagree
with Mr Briggs’ judgement on this point. I consider that
the applicant has not proven his case that the dismissal
was harsh, oppressive or unfair and I would dismiss the
application.
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Order.
HAVING heard Mr T Lyons of counsel on behalf of the applicant and Mr D Sproule on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
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2.

Despite a number of telephone contacts with Mr Barry
Shardlow, the Commission has not been able to engage
the respondent in conciliation proceedings. The
applicant’s claim alleging unfair dismissal and
outstanding contractual benefits was listed, then adjourned
to enable Mr Shardlow to attend the hearing. Notice of
the proceedings on the 2nd March 2001 was forwarded to
him by express post. Mr Shardlow did not attend.
3. At the time of the termination of his employment, Mr
Smith was a second year apprentice bricklayer. He was
16 years old. It is Mr Smith’s evidence that on the 15th
July 2000 he injured his hand in the course of his
employment. The injury was sustained while working on
an unguarded cement mixer. According to Mr Smith he
was taken to a doctor’s surgery but as that was unattended
he was taken home by the respondent. There, Mr Shardlow
dressed the wound and told Mr Smith to have a few days
off. Mr Smith subsequently attended Sir Charles Gairdner
Hospital for medical treatment. He was provided with a
medical certificate stating that he was unfit for work for a
period of four weeks.
4. After a short period off Mr Smith states that he was told
by Mr Shardlow to return to work. It was Mr Smith’s
evidence that Mr Shardlow told him that if he “didn’t
come to work tomorrow he wouldn’t have a job”.
5. Owing to his injury and incapacity Mr Smith did not
return to work. He understood that his services had been
terminated. These are the circumstances which give rise
to the claim for unfair dismissal.
6. In the absence of any evidence to contradict or put the
situation in a different light, it appears that the applicant,
a 16 year old apprentice bricklayer, was not given a fair
go. To be dismissed while incapacitated and under the
threat that he had to return to work, is harsh and
oppressive. The fact that the respondent subsequently paid
the applicant four weeks wages does not mitigate the
unfairness of the dismissal.
7. The loss claimed by Mr Smith goes from the period of
unemployment until he secured another position as an
apprentice bricklayer on the 6th December 2000, a period
of approximately 20 weeks. During this period Mr Smith
states that he sought employment at Centrelink. He
registered with the Building Group Training Scheme. A
resumption of his bricklaying apprenticeship was his
priority. Mr Smith claimed that he mitigated his loss by
endeavouring to get other work. On occasions he worked
in the building industry. His income from these jobs was
estimated to be $490.00. His only other income was the
payment of a youth allowance for 5 or 6 weeks.
8. Allowing for the payment received by the applicant from
the respondent when he was injured and the income
derived from casual employment, I assess the loss to be
equivalent to 15 weeks wages. This accommodates the
loss of earnings and of his apprenticeship at that time.
The Minutes of the Proposed Order gives effect to this
assessment of compensation.
9. It is clear that reinstatement or re-employment is
impractical. The applicant has secured a new position
under an apprenticeship scheme; that employment should
not be disrupted.
10. All other claims made under of section 29(1)(b)(ii) of
the Act are conceded to be based on award entitlements.
These do not come within the Commission’s jurisdiction
and are therefore dismissed.
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Result
Representation
Applicant
Respondent

Unfair dismissal claim upheld;
Contractual entitlement claim dismissed.
Mr B Smith
no appearance

_______________________________________________________________________________

1.

Reasons for Decision.
The application by Mr Brenton Smith was lodged on the
11th September 2000.
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Result
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Applicant
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Mr B Smith
no appearance

_______________________________________________________________________________

Order.
HAVING heard Mr B Smith, the applicant and there being no
appearance on behalf of the respondent, and having found
that the applicant was unfairly dismissed;
NOW the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—
1. THAT the Respondent do pay to the applicant the
sum of $4612.50 being 15 weeks salary and tool
allowance, calculated as follows—
(a) Salary of $293.50 per week
(b) Tool Allowance of $14.00 per week
2. THAT the amount in Item 1 be paid within 21 days
of the date of this Order.
3. THAT the claim pursuant to section 29 (1)(b)(ii) is
dismissed.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
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3

Reasons for Decision.
Ian William Cannon (“the Applicant”) made an
application under s.29(1)(b)(i) of the Industrial Relations
Act 1979 (“the Act”) on 30 November 1999 claiming
that he was harshly, oppressively and unfairly dismissed
by Linfox Transport (Australia) Pty Ltd (“the
Respondent”) on 10 November 1999.
He also made a claim under s.29(1)(b)(ii) of the Act, that
he had been denied a benefit to which he was entitled
under his contract of employment (not being a benefit
under an award or order), in that he was entitled to be
paid a sum of money as payment in lieu of reasonable
notice.
The Respondent is a national large scale logistics transport
company. The Applicant was engaged to work as a
Regional Manager for Western Australia to manage the
Coca-Cola Business Stream of the Respondent from 3
August 1998. On 5 August 1998 the Respondent lost the
Coca-Cola contract in Western Australia. Following
discussions between the Applicant and the Respondent’s
Managing Director, Mr Michael Brockhoff, the Applicant

81 W.A.I.G.

took up the position of Business Development Manager
a few days later. The Applicant worked as a Business
Development Manager until his employment was
terminated on 10 November 1999.
4 The Applicant claims—
(a) The Respondent harshly oppressively and unfairly
terminated the Applicant’s employment in that the
employment was terminated without there being any
valid reason connected with the capacity or conduct of the Applicant or the operational
requirements of the employer’s business.
(b) In the alternative, if the Respondent had concerns
about the conduct or the capacity of the Applicant, it failed to raise these concerns with the
Applicant or take any positive steps to ensure that
the Applicant was aware of those concerns and
the implications of not taking appropriate action
to address those concerns.
(c) Further or in the alternative, the Respondent,
failed to discuss with the Applicant the significant effect the termination of employment would
have upon him and measures that might be taken
to minimize that significant effect, contrary to
section 41 of the Minimum Conditions of Employment Act 1993, the failure to do so making
the termination of the Applicant’s employment
harsh, oppressive and unfair.
(d) Further or in the alternative, the Respondent failed
to give the Applicant reasonable notice or pay in
lieu of notice having regard to the Applicant’s
position, remuneration, age, the nature of his recruitment, his future employment prospects and
contemporary human resource management practices, the failure to do so making the termination
harsh, oppressive and unfair.
(e) Further, the Applicant was entitled by way of an
implied term in his contract of employment, to
reasonable notice or pay in lieu of notice, which
in all the circumstances would have been 6
months; the terms of the contract of employment
entered into on 20 July 1998 lapsing on or about
3 August 1998 when the Respondent lost the
Coca-Cola contract and a new contract then being offered and accepted by the Applicant, or in
the alternative, if the contract of employment of
the 20 July 1998 was merely varied by the circumstances arising out of the loss of the
Coca-Cola contract, the express term therein was
void and severable by operation of section
170CM of the Workplace Relations Act 1996.
(f) The Applicant claims against the Respondent an
order that—
(i) The Respondent harshly oppressively and
unfairly dismissed the Applicant from his
employment;
(ii) It is not practicable for the Applicant to be
reinstated or re-employed by the Respondent;
(iii) The Respondent pay to the Applicant by
way of compensation for the harsh, oppressive and unfair dismissal, an amount equal
to 6 months remuneration calculated on the
basis of the Applicant’s total salary package of $105,000; and
(iv) The Respondent pay to the Applicant by
way of pay in lieu of notice, an amount
equal to 6 months remuneration calculated
on the basis of the Applicant’s total salary
package of $105,000.
Background
5 At the time of the hearing the Applicant was 54 years of
age and had extensive experience in the transport industry.
Between 1981 and 1990 he was employed by TNT
Australia as the WA State Manager for the Kwikasair
Group of Companies. Whilst working in the transport
industry the Applicant became acquainted with Mr John
Dixon who is the Respondent’s Chief Operations Officer.
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The Applicant and Mr Dixon worked together when the
Applicant was employed by TNT Australia. From 1990
to 1996 the Applicant and his wife ran a wholesaling
business. He sold that business in 1997 and took up a
position of Sales Manager of K & S Express Transport.
After the Applicant sold his wholesaling business he
contacted Mr Dixon (sometime in 1997) and informed
him that he was looking to return to the transport industry.
In May 1998 whilst working for K & S Express Transport
Mr Dixon telephoned the Applicant and told him the
Respondent was looking for a senior person to manage
the Coca-Cola transport contract in Western Australia.
The manager’s position was vacant as the previous
manager had left the company. Mr Dixon came to Perth
in early July 1998 to make a presentation to Coca-Cola
to re-tender for the contract. The Applicant met Mr Dixon
and other senior employees of the Respondent. Mr Dixon
informed the Applicant that the Respondent was confident
of winning the tender for the Coca-Cola work.
Mr Dixon testified that the Applicant asked whether his
employment would continue if the Coca-Cola contract
was lost and he informed him (the Applicant) that if the
Respondent lost the Coca-Cola contract he would be
employed in a similar capacity on the same proposed
terms and conditions.
A formal offer of employment was made to the Applicant
on 15 July 1998 which was accepted by him on 20 July
1998. The material terms of the contract are as follows—
“It is with pleasure that I confirm the offer to employ you in the position of Regional Manager,
Western Australia with the Coca-Cola Business
Stream of Linfox Transport (Aust) Pty Ltd A.C.N.
004 718 647 (‘Linfox’) commencing 3 August, 1998.
Initially you will be based at the Linfox State Office
at Kewdale and report directly to the National Manager of the Coca-Cola Business Stream.
The terms and conditions for this offer of employment are set out below. If you accept this offer, these
terms will continue to apply to your employment
except to the extent that they are varied, replaced or
cancelled by agreement in writing signed by both
parties. Linfox may at its reasonable discretion
change your work location, duties, title or reporting
relationships at any time to meet its business needs.
SALARY
Linfox will pay you a salary at an annual rate of
$75,000. Annual leave loading is included in the
salary and a separate allowance will not be paid at
the time leave is taken. Salaries are usually reviewed
annually in June of each year at the discretion of
Linfox. The next planned review relevant to you will
be in June 1999.
…
LEAVING LINFOX
Your employment with Linfox may be terminated at
any time by either party giving to the other.
• one month’s notice in writing; or
• if at the time of termination you have more
than five years continuous service with Linfox,
two month’s notice in writing.
Linfox may at its option commute any period of
notice of termination by payment in lieu to you of
the salary which would otherwise be payable for the
balance of the notice period.
Linfox may terminate your employment without
notice or payment in lieu of notice for serious misconduct, including commission of a criminal offence,
or if you are precluded by law from performing the
duties of your position.
Your rights to compensation or benefits from Linfox
relating to the cessation of your employment are restricted to those expressly set out in this letter.
SEVERABILITY
Part or all of any provision of this letter that is illegal or unenforceable will be severed from this letter
and the remaining provisions will continue in force.
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WAIVER
The failure of Linfox at any time to insist on performance of any provision of this letter is not a waiver
of its right at any later time to insist on performance
of that or any other provision of this letter.
GOVERNING LAW
This letter is governed by the law applicable in the
State in which you are employed and you irrevocably and unconditionally submit to the exclusive
jurisdiction of the courts of that State.
ENTIRE UNDERSTANDING
This letter sets out the entire understanding and
agreement between the parties with respect to the
terms and conditions of the employment offered with
Linfox. No collateral agreement will be of any force
or effect unless it is in writing and signed by both
parties. All negotiations, representations, warranties
or commitments in relation to your employment are
superseded by this document and will be of no force
or effect whatever.
The terms and conditions of your employment with
Linfox as set out in this letter may subsequently be
varied only by an agreement in writing signed by
both parties.”
The Applicant commenced work in Perth after the CocaCola contract was lost. His role was to develop business
opportunities for the Respondent.
The Applicant was informed that he was to report to Mr
Paul Bennett who at that time was the General Manager
of the Industrial Business Stream. Mr Bennett is located
in Victoria.
The Respondent’s office in Western Australia did not have
a large number of staff. The Applicant worked with Mr
Stephen Cain who was the Regional Manager and State
Representative for Western Australia. He also worked with
Mr Kipling Sandercock, a Regional Manager who is also
a business analyst and computer specialist. The Applicant
gave uncontradicted evidence that when he first
commenced work in the Perth office morale was very
low. He said many of the contracts were losing money
and sales revenue was down by almost 50% on the
previous year.
During the course of his employment the Applicant had
a comfortable, open and frank relationship with Mr
Bennett. Mr Bennett did not set a budget for the Applicant
to reach. He testified that Linfox was looking to develop
substantial business relationships with particular
customers and not small accounts. Mr Bennett said he
advised the Applicant that he may spend a year on
developing one proposal or he might need to develop half
a dozen concepts. When asked what success rate he
expected from the Applicant, Mr Bennett said that he
would expect a success rate of something like 30% of
proposals submitted to prospective clients who were
serious in their dealings with the Respondent.
Whilst there is a dispute as to whether the Applicant was
given sufficient guidance, direction and training to
perform the role of Business Development Manager, it is
common ground that no issue arose in respect of the
Applicant’s performance until June 1999.
From August 1998 until mid 1999 the Applicant pursued
a number of prospective business proposals without much
success. The only account the Applicant won whilst
employed by the Respondent was a small account with
Arlec which was worth about $1,000 per week. Until a
tender presentation for a contract with BHP was made on
4 June 1999, Mr Bennett was not dissatisfied with the
Applicant’s efforts to generate new business.

The BHP tender
15 The Respondent won a contract to transport materials for
BHP in July 1999. The Applicant testified that he was
responsible for generating this business opportunity by
introducing the client. He said Mr Dixon sent him a
facsimile of an advertisement from a press clipping service
for expressions of interest for provision of logistic services
to BHP in Western Australia. He then sent a very short
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letter to the Logistics Manager in New South Wales on
15 March 1999 asking for Linfox to be considered as a
prospective tenderer.
Although it is not a dispute that the Applicant sent the
letter to BHP, Mr Bennett testified that he knew three
Sydney based BHP logistics and transport employees.
One of those persons had worked for Mr Bennett at Linfox
and that person approached him with a request that Linfox
submit a tender for transport logistics work in Brisbane
and Perth.
The Applicant was asked to do most of the preparation
and development for the Western Australian BHP tender.
Mr Bennett says he was required to look at existing
operations and procedures, to see what improvements
could be introduced, to consider what concepts could be
developed and to calculate possibilities for improved
services and synergies.
Prior to the tender presentation on 4 June 1999, the
Applicant spent about two months working on the BHP
tender proposal. He visited seven BHP sites together with
the other transport logistic operators who had expressed
an interest in tendering for the work. Each of the BHP
sites required transportation of different products. These
included building products, reinforcing steel, sheet or
plate, and pipe. Each one of the sites had their own
systems of management and transport distribution. Mr
Cannon testified that if each of the seven sites were
blended together and managed as a whole, substantial
savings in distribution costs could be achieved. He said
however, that it was difficult to obtain relevant
information. He said the reception at each of the sites
was openly hostile as the transport employees at each
site were about to lose their autonomy and control of
their distribution operations. Further he said the only data
he recorded, was the number of trucks that he observed
at each of the individual sites.
A couple of days before the presentation was to be made
to BHP in Perth, Mr Tony Mullen the Queensland
Regional Manager of the Industrial Division came to Perth
to assist with the Western Australian BHP tender. The
Queensland branch had recently won the tender to provide
logistic transport services to BHP in Queensland. He
arrived in Perth on Tuesday, 1 June 1999 and spent
Wednesday visiting sites with the Applicant. On Thursday,
3 June 1999 Mr Michael Brown (the National Business
Development Manager) and Mr Bennett arrived in Perth
for the presentation.
The Applicant testified that they were given two or three
weeks advance notice of the presentation. The technical
work of preparing the quote from the BHP tender
documents and Linfox’s operational cost figures was
prepared by Mr Sandercock. The day before the
presentation Mr Mullen concluded that the operational
data collected by the Applicant was flawed. The Linfox
proposal had been costed on the incorrect assumption
that vehicles did not need to carry 12 metre lengths of
the customer’s product. Further the estimated type and
quantity of vehicles was wrong in that there was a
requirement to use more island cabs than semi-trailers.
Changes were then made to the presentation.
Prior to Mr Mullen examining the data, the quotes and
the information gathered by Mr Cannon had been
examined by the then Industrial Division Commercial
Manager who had found the calculations to be sound.
However, it was Mr Mullen’s experience in transporting
BHP products in Queensland which resulted in the
Applicant’s assumptions being changed for the
presentation.
The Applicant testified that the reception to the Linfox
bid by the BHP representatives on 4 June 1999 was
cautious and chilly. He said his role was not that of an
expert presenter, it was more as an introducer. He said
that Mr Sandercock did the technical presentation of the
overheads and Mr Brown, Mr Bennett and Mr Mullen
answered specific questions. In particular he testified that
he and Mr Sandercock were not asked any questions by
anyone.
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23 Mr Bennett gave contradictory evidence. He said the
Applicant was the major speaker at the BHP presentation
and his performance was very poor. Whilst he agreed that
the presentation was poorly received, he said that the
Applicant seemed to have a superficial understanding of
the business. Further that although Mr Mullen and Mr
Brown had identified some flaws in the data and the
concept developed by the Applicant, more errors were
identified by the BHP representatives at the presentation.
Mr Bennett says when difficulties in the Applicant’s
presentation emerged, other Linfox representatives had
to field the questions that the Applicant was unable to
answer.
24 As a result of the performance of the Applicant at a BHP
presentation Mr Bennett spoke to the Applicant about
his performance and voiced his concerns. He testified that
he asked—
“
‘Do you understand what you should have
done on this work?’
He said: ‘Look Paul, I simply cannot be expected to
do the sort of work that Kip Sandercock does.
As Kip was doing other things at the time I
was not able to complete the BHP presentation.’
I said: ‘You are expected to develop business concepts and to obtain the prospective customer’s
agreement with the proposals being developed
and then to put them into a formal proposal.
You are responsible for providing concepts and
data.’
He said: ‘I understand that.’
I said: ‘Well, you need to do better. The data you did
provide was a mess.’ “
25 After this conversation Mr Bennett decided to put his
concerns in writing and sent a letter to the Applicant on 8
June 1999 stating—
“The following is a confirmation of our discussions
on Thursday 3rd June regarding your role as Business Development Manager for the Linfox Western
Australian operations.
The role involves—
• Locating new business prospects.
• Determining their suitability as potential clients of Linfox.
• Developing a business concept to present to
them.
• Presenting the concept.
• Building a relationship with the prospective
customer.
• Closing the sale.
• Controlling the proposed business implementation.
• Assisting in the establishment of permanent
management processes.
• Being involved thereafter on a monitoring
basis, possibly through the BOR process, of
any new contract as it continues with Linfox.
It is my understanding that your role as Business
Development Manager, particularly the need to gain
new business in order to sustain the viability of your
position, was discussed with John Dixon in a telephone discussion that took place on April 30th.
I was concerned that the presentation to BHP in Perth
on Friday 4th June, demonstrated that you have not
yet come to grips with the full requirements of your
position.
In this instance the presentation was poorly developed as late as Thursday afternoon and required
substantial input by Michael Brown and Tony Mullen
to bring it to a satisfactory level.
Even with this assistance the presentation to BHP
showed some flaws in rate calculation and assimilation of their data into our presentation.
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Additionally it appeared that the operational understanding of the subject BHP business was lacking,
compared to the standard usually expected in such
matters.
In our discussion you referred to the need for additional support in the development of your role. Please
be assured that these concerns will be dealt with. It
is however not our intention to do so by employing
additional administrative support. It is required that
you will develop an understanding of the cost model
and business development utilities that are used
throughout the Linfox operations to enable the development of new business propositions.
Kip Sandercock, Stephen Cain and Michael Brown
are resources that can be used to develop your understanding of these utilities and their uses.
In summary, please ensure that you understand your
role as a Business Development Manager and that
the future viability of your position is dependant
upon the successful utilisation of the tools and procedures used by Linfox for business development,
resulting in the acquisition of new contracts in the
Perth/Western Australian area of operation.
I hope to see positive indications of the required
business development procedures by yourself that
will result in the acquisitions of the new business
contracts in the near future.”
Despite the poor reception at the presentation on 4 June
1999 the Respondent was invited by BHP to submit a
final presentation in July 1999. After the initial
presentation a number of transport logistic contractors
were short listed for the contract and Linfox was one of
those on the short list. Mr Bennett had planned (that if
the BHP contract was won) the Applicant would
implement and run the contract. However, Mr Bennett
received feed back from BHP management that they did
not have confidence in the Applicant. Consequently, he
handed the preparation of the second presentation to Mr
Cain. Prior to that time Mr Cain had not had any
involvement in the BHP proposal. Mr Cain took over the
development of the BHP proposal and prepared the final
presentation. One of the managers of the BHP sites, Mr
Beaman from BHP Sheet and Coil advised Mr Cain that
he did not want the Applicant back on his site and wanted
nothing further to do with him. As a result of this
complaint Mr Cain quarantined the Applicant from any
further involvement in the Sheet and Coil part of the
tender. At the final presentation to BHP representatives
on 4 July 1999, the Applicant attended the presentation
and was directed not to say anything or take part in the
presentation.
The Applicant testified that he thought the comments
made by Mr Bennett about the BHP presentation were
unjustified. He said that the presentation may have been
poorly developed but this was because Mr Sandercock
was not available until the last minute to do the number
crunching. He said that he did not respond to the letter as
he did not consider it to be anything other than a
clarification of what Mr Bennett saw as the role of
Business Development Manager and the need for him
(the Applicant) to develop computer skills.
Mr Sandercock gave evidence that in his view the
Applicant did not take steps to verify the fleet assumptions
that he (the Applicant) made. When asked what he would
have done if he had collected data at a site, he said he
would have spoken to the BHP site manager, the drivers
and the schedulers about the fleet configuration that
Linfox intended to do the work, to see if they were
“happy” that the proposed fleet could do the work.
Mr Bennett testified that the Applicant was not required
to develop computer skills but only develop an
understanding of computer cost modelling and supply
chain optimisation tools and inventory management
software used by Linfox. Mr Bennett testified that he
himself cannot operate any of those programs but he
understands how those programs can be used to develop
logistic transport concepts. He said that he came from a
similar background to the Applicant that he himself had
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worked for Kwikasair and worked for TNT and had no
trouble making the transition from those transport
organisations to working for Linfox.
30 The Applicant testified that it was his view that the
company expected him to become a computer whiz. He
said he was willing to learn and attended two courses.
One was a word processing package and the other a basic
Excel spreadsheet course. He said these two courses were
not adequate to be able to operate Linfox programs. He
said that Mr Sandercock, Mr Cain and Mr Brown were
not available when he needed them. They were all busy.
Further, Mr Brown was located in Melbourne and that
whilst Mr Sandercock and Mr Cain were confident
computer whizzes, they were not very good at being
teachers.
31 Mr Sandercock testified that he was always available to
assist the Applicant, although the Applicant was reluctant
to ask for assistance. In particular he assisted him to—
• Source and install “Mavis Beacon Teaches Typing”
on his PC;
• How to use “Lotus Notes” email system;
• How to use the auto memo-filenote-fax templates in
MS Word;
• The use of a hard copy of the Linfox business qualification guide; and
• Providing numerous new business assessment
guides.
32 Whilst much was made at the hearing whether the
Applicant was required to obtain computer skills, the
Applicant testified that his lack of knowledge and
understanding of computer programs was not a significant
problem because most of his work had nothing to do with
calculations and using computer programs. He conceded
that Mr Bennett had informed him on a number of
occasions that he was not required to have computer skills.
Further, the Applicant conceded that it was possible the
major problem with the initial presentation to BHP was
that the material and data he had collected in respect to
vehicles and tonnage was incorrect. However, he would
not concede that he was responsible for problems with
the data. He said there was flaws in the data pack provided
by BHP and it was difficult to obtain information from
BHP site employees.
33 The Applicant testified that in the middle of 1999 it was
apparent from each of the weekly national telephone
conferences that the Respondent’s Industrial Division was
going to close down, as the Industrial Division was barely
breaking even. Mr Bennett however testified that the
Applicant was not exclusively part of the Industrial
Division. He said his role was to develop business for the
Western Australian operation which was across all the
divisions of Linfox. Further that the Industrial Division
in Western Australia was doing better than other parts of
the Industrial Division in other States.
34 After the BHP bid the Applicant testified that he pursued
a number of potential clients on the part of Linfox but
that when he put forward proposals to national
management he was informed that the management was
not interested in, or did not act on the leads obtained by
him.
The Woolworths Tender
35 In July 1999 the Applicant was asked and agreed to assist
the Respondents’ Retail Division to submit a tender to
Woolworths to distribute goods to stores in Western
Australia. On 20 July 1999 Mr Cain sent the Applicant
an email setting out a number of points in relation to data
that he should collect to prepare for a submission to
Woolworths. The email stated—
“There is much that could be got on with in prep for
this tender. Being proactive would be of assistance
to all parties.
I have thought this through briefly and suggest the
following is a start
Store locations—including country centres that
would apply in this contract
Open/Close delivery windows
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Number and types of pans currently used—pallet
spaces, single/tandem axle
Fleet costing for equipment for above from Ross
Blain.
How quickly could we get trailing equipment
What would be available in Linfox for older equipment—for the peak transport requirement
Are there any sanitisation requirements?
Number of subbies, rates
Are there any routes permanently subcontracted to
other carriers—eg Bunbury, Kalgoorlie
DC times—for metro operation
Are there any DC shut down days
Does the DC send stock to stores 5, 6 or 7 days
What do Skippers do for back up transport—pans
and prime movers (how do they cope with peaks?)
Are there weekly peaks (which days?)
Vehicle routes—can you get the current routes
Store access problems—some will not take semi’s
How many managers are required? What are their
functions? What are the Skippers managers like?
Discuss with Tony Mullen re QLD operation—
vehicle capacity utilisation per load—weight and m3
average vehicle load/unload times
averaged travel time (kph)
what % of loads are on a fixed weekly schedule—
loads per store and number per week that is fixed
% of adhoc orders (this takes into account
seasonality)
do they have computerised vehicle routing?
You may have already started on this list, this is all I
could think of until we get the data pack. However,
from experience with these people you don’t get long
to massage the data. Therefore we need a good background now.”
36 The value of the Woolworths tender to the Respondent
was a significant contract worth approximately $2.5M
per annum.
37 Mr Cain gave uncontradicted evidence that from 21 July
1999 until 24 September 1999 the Applicant was asked
at each of the management weekly co-ordination meetings
as to how he was progressing with collecting and
preparing information for the Woolworths tender. Mr Cain
said that at each one of these meetings the Applicant’s
only response was to say that he was working on it. He
also testified that at that time this contract was the only
major contract the Applicant had to work on and that
opportunities to tender for this type of work are infrequent.
38 By 21 September 1999 Mr Cain concluded that it was
clear that the Applicant had not undertaken any work in
relation to the Woolworths tender and held a meeting with
the Applicant. He testified that the following conversation
took place—
“I said: ‘I am very disappointed with your lack of proactiveness. The reason I created the list of
points in my email was so we can get off to a
proper start on this project. Your previous
problems with the BHP exercise should have
told you how critical it was to get good data.’
He said: ‘I didn’t want to waste my time chasing this,
all of the data should be in the tender.’
I said: ‘You saw how much information was in the
BHP data pack. Much of it was scant. The
whole idea of gathering our own data is so
that we have a good base to work from. We
can’t build Logix models or complete the costing packages without this.’
He said: ‘Couldn’t we get some of the data for the Brisbane operation?’
I said: ‘I have said yes to that and I have already suggested you contact Tony Mullen.’
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The conversation finished with me saying—
I said: ‘It’s very important that you get on with the
task and are seen to be pro-active. If you don’t
then you are putting your job at risk. Do you
understand the seriousness of this.’
He said: ‘Okay, I’ll make a start.’
The meeting concluded amicable and he shook my hand
as he left.”
Mr Cain said the Woolworths formal request to submit
tenders was issued on 1 October 1999.
The email was not received very well by the Applicant.
The Applicant testified that he regarded the email by Mr
Cain as a pedantic instruction to follow vehicles which
was a very basic and time consuming task. He said he
regarded the tasks unnecessary because he was of the view
that a large amount of the data that Mr Cain suggested
should be collected would be available in the Woolworths
data pack. Further he was of the view that he was not
responsible to Mr Cain. The Applicant said his
employment package was about $105,000 a year and it
was a waste of resources to pay someone such as him to
do the task. He also said that it was his view that Linfox
was unlikely to win the Woolworths contract because the
Woolworths senior decision maker who had the
responsibility of Western Australian matters was related
by marriage to the family who owned the transport
company that had held the Woolworths contract for
sometime. He said however that he made routine contact
with Woolworths to establish contact and rapport with
the local manager. He also testified that he obtained some
of the information referred to in the email.
On 1 October 1999 Mr Bennett came to Perth for a
meeting with BHP site managers on Saturday, 2 October
1999. Mr Bennett testified that on 1 October 1999 he had
the following conversation with the Applicant—
“He said: ‘The ideas put forward by Stephen Cain are
useless. He wants me to go and look at store
locations. There is no point in that.’
I said: ‘You need to understand what Stephen is trying to get you to achieve. The ideas expressed
by Stephen are designed to help you to understand in detail the operation of the contract at
a basic level. By obtaining this degree of understanding you will first be able to work out
the operational requirements of the contract
and then you will have a chance of developing new and innovative concepts to appeal to
the customer. At the very least it will enable
you to understand the ramifications of the tender document itself.’
He said: ‘I do not think there is any merit in these ideas.
Stephen Cain is simply out to assert his authority. Management staff does not like
Stephen and do not have any regard for him.
Personally I dislike him and have no time for
him. I do not trust him.’
I said: ‘In my view Stephen Cain is an excellent Regional Manager and it is wise for you to mend
your fences with him as he could be of considerable assistance to you.’ “
At the BHP transport site managers meeting the Applicant
was required to talk to the site managers about the role of
business development. Mr Bennett testified that it was
important for each site manager to understand the business
development role and how they could co-operate with
the Applicant to develop existing and future business. Mr
Bennett said that after listening to the Applicant at the
meeting it was his view that the Applicant did not have a
sufficient understanding of, or commitment to the role of
Business Development Manager. He decided he should
raise his concerns with the Applicant in writing. In a
memorandum dated 4 October 1999 he advised the
Applicant—
“Further to our discussions last Friday (1/10/99), I
have decided to put my concerns in writing despite
my original intention not to do so. I take this step
after reflecting upon our discussion on Friday and
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as a result of the Site Managers conference on Saturday and our telephone discussions on the subject
since that time. You will recall that we had a similar
exchange in June and I wrote to you regarding this
matter on June 8th, 1999.
Our discussions on Friday indicated to me that insufficient progress had been made in acquiring the
necessary skills to enable you to undertake the business development role in a satisfactory manner.
In the Site Manager’s conference session that was
conducted by yourself relating to business development, you displayed an insufficient understanding
of and/or commitment to the role of Business Development Manager. My conclusion is that you either
do not wish to undertake the role assigned to you or
that you do not understand how to do so. As we discussed in our meeting, the only way in which the
skills necessary to do this job will be developed is
by doing the job and allowing the training that you
have undertaken to date to take effect.
I was particularly concerned that you had not been
more pro-active and vigorous in preparing for the
Woolworths tender. This aspect of the work did not
require any computer related skills but required only
the exercise of some basic transport understanding,
which with your considerable past experience in this
industry you would have been well able to do.
In short, for many months now I have had significant and increasing concerns about your lack of
achievement, and apparent lack of energy and commitment. As a result, I am strongly inclined to bring
your employment relationship with Linfox to an
immediate end. However, lest there exist some mitigating circumstance of which I am not presently fully
aware, I am prepared to delay my final decision and
afford you an opportunity to bring such considerations to my attention. Needless to say, any submission
on your part should set out the full particulars of
any claims and explanations you may seek to rely
upon.
Please take the time to consider my concerns and
respond to me in writing as soon, as is possible. If
you wish you may contact me by phone to discuss
these issues prior to your written response.”
43 After Mr Bennett sent the Applicant the memorandum,
he spoke to the Applicant and asked for a response. He
testified that he had a lot of faith in the Applicant. He
(Mr Bennett) thought that he was a “good guy,” but he
wanted him to understand that if he did not start to get
some results he was in danger of losing his job. Mr Bennett
strongly disagreed with the Applicant’s evidence that the
Respondent was unlikely to win the Woolworths tender.
He stated that all tenders were submitted to the Sydney
office of Woolworths.
44 On 5 October 1999 Mr Cain instructed the Applicant to
prepare a tender plan by 8 October 1999. On 7 October
1999 Mr Cain spoke again with the Applicant and was
informed by him (the Applicant) that he had been working
on the tender. On 8 October 1999 Mr Cain asked the
Applicant for his plan. He testified that the Applicant
informed him that he had the details worked out in his
head and that he would not be giving him anything in
writing until he resolved some issues with Mr Bennett.
45 The Applicant testified that when he received the
memorandum dated 4 October 1999 from Mr Bennett he
knew that Mr Bennett was unhappy with his performance
and his job was in jeopardy. The Applicant responded to
Mr Bennett’s memorandum on 8 October 1999 as
follows—
“1. Towards the end of May 1997 John Dixon phoned
me to advise of the vacancy which existed at
Linfox Perth, in which I may be interested. At
that time I was comfortably employed by K and
S Express in Perth. I ultimately accepted the offer with Linfox of Regional Manager
WA—Coca-Cola, being a position for which I
was well experienced.
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2. As you know I joined Linfox on 3 August 1997.
On Wednesday, 5 August we were advised that
the Coca-Cola contract had not been retained.
3. My job description was subsequently informally
altered and I was asked to report to you.
4. From that time until 3 June this year, I was unaware of any dissatisfaction regarding my
performance.
5. In those early months we established a number
of potential clients including Arnott’s, Kerry
Mauri, Lever Rexona etc.
6. Linfox had provided no assistance in my professional development whatsoever. I have recently
commenced formal tuition to improve my skills
in the processing of raw data. Such processing
skills were never discussed with me nor a requirement of the position for which I was employed.
7. With regard to the BHP presentation in early June,
any lateness in-concluding development of the
presentation was because Kip was involved elsewhere and not able to meet to discuss it with Tony
Mullen, Michael Brown and myself until the last
minute. It was most certainly not through any lack
of commitment or energy on my part.
8. With regards to your comment that I lacked preparation for the Woolworths tender—you have not
given me any detail of your expectations nor how
you expected me to be more active or vigorous
in preparation for that tender. You know that we
received the data pack on Monday, 4 October and
we are not able to undertake any active preparation before that time. I must disagree with your
comment about any perceived lack of achievement or lack of energy and commitment on my
part. At all times since I joined Linfox I believe I
have approached the position with the energy and
commitment expected to meet the role of Development Manager.
9. I have both the understanding and commitment
required to effectively carry out the role of Business Development Manager. You would not
expect me to agree with your comments about
potential termination and of course I do not.
Paul, in spite of these communications, it is my hope and
expectation that we can redress this position.
Consequently, if convenient to you, I hope to talk to you
by telephone today to discuss these matters further.”
46 Mr Bennett testified that after he received the Applicant’s
response he had two conversations with him. He said he
told him not to be obsessed with various computer
activities and he did not want this raised as an excuse
again. He also said he told him to get on and show what
he could do with the Woolworths tender. Further that he
told him he was prepared to assist him with the tender
preparation. The Applicant agreed that Mr Bennett told
him to get on with the preparation for the Woolworths
tender plan, but that he did not receive any support to
prepare the plan. Further he testified that he had no
experience in preparation of tender plans.
47 Mr Bennett said towards the end of October 1999 he spoke
to Mr Cain and Mr Michael Gilsenan (who is in charge
of the Retail Division) and was informed that the
Applicant was not getting very far with the Woolworths
tender.
48 On 10 November 1999 Mr Bennett came to Perth and
spoke to the Applicant. After speaking to him for about
15-20 minutes, Mr Bennett said to the Applicant—
“
‘If we cannot come up with a solution to our
problem then your employment will be in
jeopardy,’
He said: ‘I do not believe that I can change. I do not
have a sufficient relationship with the other
personnel in Perth. I cannot see that there is a
prospect of me doing the job in the manner
that you have outlined given the lack of support from others who I believe cannot be
trusted.’ ”
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49 Mr Bennett said that it was clear from the Applicant’s
response that he continued to blame his lack of success
on other Linfox personnel. He said, he then formed the
view that the Applicant’s employment should be
terminated and told him: “Your responses are not
satisfactory, Ian. I think we are going to have to part
company.”
50 The Applicant and Mr Bennett then had a conversation
about the terms of termination. Mr Bennett then
telephoned Mr Altoff, the Respondent’s General Manager
of Human Resources in Melbourne. After speaking to
Mr Altoff, Mr Bennett arranged for a termination letter
to be typed and made arrangements for the Applicant to
be paid one months’ salary in lieu of notice.
The Applicant’s submissions
51 Mr McCorry on behalf of the Applicant submitted that
the Applicant was given a job which he was not capable
of carrying out. Further there was no attempt to ascertain
whether he possessed the skills or abilities to carry out
the duties of a Business Development Manager. Further
there were no performance measures for him to be
assessed against and no preset performance goals. He had
no time frame to meet. Mr McCorry submitted that to the
contrary, he was repeatedly told that immediate results
were not expected and that it would take time for him to
develop business opportunities.
52 As the Respondent points out, it is well established that
the Applicant bares the onus of proof on the balance of
probabilities to demonstrate there has been an abuse of
the employer’s right to dismiss an employee such that
the dismissal is harsh, oppressive or unfair (Ronald David
Miles, Norma Shirley Miles and Lee Gavin Miles and
Rose & Crown Hiring Service trading as The Undercliffe
Nursing Home v The Federated Miscellaneous Workers’
Union of Australia, Hospital, Service and Miscellaneous,
WA Branch (1985) 65 WAIG 385). The Respondent
submits that Kenner C in Scott v Consolidated Paper
Industries (WA) Pty Ltd (1998) 78 WAIG 4940 made a
clear statement of the law in respect of industrial fairness
where poor performance of an employee is raised. In Scott
v Consolidated Paper Industries (WA) Pty Ltd Kenner C
observed at 4943:
“… that it is not for the Commission to assume the
role of the manager in considering whether the dismissal is or is not unfair. The test is an objective one
in accordance with the Commission’s duty pursuant
to s.26(1)(a) and (c) of the Act.
Moreover, contemporary standards of industrial fairness require in my view, that before an employee is
dismissed, the employee be given some fair warning that his or her employment is at risk if his of her
performance or conduct does not improve as required
by the employer. This requires more than a mere
exhortation to improve and should place the employee in the position of being in no doubt that their
employment may be terminated, unless they take
appropriate remedial steps: Bogunovich v Bayside
Western Australia Pty Ltd (1998) 78 WAIG 3635. It
should be emphasised that whether an employee is
afforded procedural fairness is but one factor for the
Commission to consider, however it may be a most
important factor, depending upon the circumstances
of the particular case: Shire of Esperance v Mouritz
(1991) 71 WAIG 891. It follows however, that a dismissal will not necessarily be unfair in the event of
procedural unfairness alone, as all the circumstances
need to be considered.”
53 The Respondent says that the Applicant was formally
warned about his performance on 8 June 1999 and again
on 4 October 1999. Further the evidence given by Mr
Bennett and Mr Cain established that the Applicant was
also verbally warned on a number of occasions that he
was required to improve his performance.
54 It is clear from the evidence that the Applicant was aware
his performance was regarded as unsatisfactory from 3
June 1999 and that after he received the memorandum of
4 October 1999 he knew his job was at risk. Despite the
first formal warning on 8 June 1999 that the BHP data
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was inadequate, the Applicant did not take substantive
steps to gather detailed information for the Woolworths
contract. Further he misled Mr Cain in relation to that
contract. It is conceded on behalf of the Applicant that he
informed Mr Cain on a number of occasions between the
end of July and 24 September 1999 that he was working
on obtaining the information sought by Mr Cain in
relation to the Woolworths tender. Although the Applicant
testified that he had obtained some of the information
referred to in the email it is clear from paragraph 8 of his
memorandum to Mr Bennett on 8 October 1999 that he
in fact had done little, if any, work. Further it is apparent
that he did not learn from the BHP tender process that a
contractor’s data pack cannot always be relied upon.
55 In my view, the circumstances of this case are such that
the Applicant has not made out a case that the Respondent
abused its right to terminate his employment on grounds
of poor performance.
Reasonable Notice
56 Mr McCorry contended on behalf of the Applicant that if
the Commission finds that the Applicant’s performance
was such that his employment should be terminated, his
contract of employment was not terminated lawfully and
justifiably by the giving of one months’ pay in lieu of
notice.
57 It is contended on behalf of the Applicant that the express
period of notice to terminate contained in the contract
signed by the Applicant on 20 July 1998 ceased to apply
to the Applicant’s employment when the Coca-Cola
contract was lost. Alternatively it is argued on behalf of
the Applicant that the notice period in the contract was
void and servable by operation of s.170CM of the
Workplace Relations Act 1996.
58 Whether an original contract of employment has been
varied or has come to an end by mutual consent is usually
raised in the context of whether a change of duties
constitutes a termination of an employment relationship.
In Robowash Pty Ltd v Hart (1998) 78 WAIG 2325
Sharkey J observed at 2328—
“It is a question of fact as to whether a change of
duties amounts to a termination of the contract of
employment or, alternatively whether it amounts to
a variation of the original contract (see Real Estate
Institute of Western Australian Inc v The Federated
Clerks’ Union of Australian Industrial Union of
Workers, WA Branch (op cit), Kenny v Elmerside Pty
Ltd (op cit) and Quinn v Jack Chia (Australia) Ltd
[1992] 1 VR 567 at 576-579.
Certainly, where an employer and employee agree
to an alteration in the employee’s duties and responsibilities which is profound, a court should be more
ready to hold (unless the original contract provided
for that contingency) that a new contract has replaced
the old, or at least that the old contract, as named,
contained terms objectively appropriate to the new
relationship created.”
59 In my view the clause in the employment contract that
provides “Linfox may at its reasonable discretion change
your work location, duties, title or reporting relationships
at any time to meet its business needs”, gave the
Respondent the right to the services of the Applicant in
any capacity it chose to direct from time to time. It is
notable that this clause did not authorise the Respondent
to change the Applicant’s annual rate of salary or other
benefits. Whilst initially the Applicant was provided with
a car and not paid a car allowance in accordance with the
terms of the contract, this was rectified prior to the date
of termination of the employment contract. Otherwise
the terms of the written contract of employment were
adhered to.
60 In relation to the argument that the notice period in the
contract of employment is rendered void and severable
by operation of s.170CM of the Workplace Relations Act
it is argued that s.170CM gives effect to or incorporates
article 11 of the Convention Concerning Termination of
Employment at the Initiative of the Employer (“the
Termination of Employment Convention”). Section
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170CM(1) and (2) of the Workplace Relations Act
provides—
“(1) Subject to subsection (8), an employer must not
terminate an employee’s employment unless—
(a) the employee has been given the required
period of notice (see subsections (2) and
(3)); or
(b) the employee has been paid the required
amount of compensation instead of notice
(see subsections (4) and (5));or
(c) the employee is guilty of serious misconduct, that is, misconduct of such a nature
that it would be unreasonable to require
the employer to continue the employment
of the employee concerned during the required period of notice (see subsection (7)).
(2) The required period of notice is to be worked out
as follows—
(f) first work out the period of notice using
the table at the end of this subsection; and
(g) then increase the period of notice by 1 week
if the employee—
(i) is over 45 years old; and
(ii) has completed at least 2 years of continuous service with the employer.
Employee’s period of continuous
service with the employer
Period of notice
Not more that 1 year
At least 1 week
More than 1 year but not more
than 3 years
At least 2 weeks
More than 3 year but not more
than 5 years
At least 3 weeks
More than 5 years
At least 4 weeks
A copy of the Termination of Employment Convention
is set out in schedule 10 of the Workplace Relations Act.
Article 11 provides—
“A worker whose employment is to be terminated
shall be entitled to a reasonable period of notice or
compensation in lieu thereof, unless he is guilty of
serious misconduct, that is, misconduct of such a
nature that it would be unreasonable to require the
employer to continue his employment during the
notice period.”
It is conceded on behalf of the Applicant that the notice
provided for in the contract is in excess of the
requirements of s.170CM(2).
The construction of s.170CM(2) of the Workplace
Relations Act contended on behalf of the Applicant, is in
my view misconceived and wrong at law. Section
170CM(2) of the Workplace Relations Act is contained
within Division 3 of the Workplace Relations Act. Further
s.170CM is contained within Subdivision C of Division
3 of the Workplace Relations Act. Section 170CB(3)
provides that Subdivision C applies in relation to the
termination of employment of an employee. In addition
s.170CB(5) provides that Subdivision C applies in relation
to the termination of employment of an employee for the
purpose of “assisting in giving effect to the Termination
of Employment Convention”.
Conventions entered into by the Federal Government do
not form part of Australian domestic law unless they have
been incorporated by way of statute (Minister for
Immigration and Ethnic Affairs v Teoh (1995) 183 CLR
273 per Mason CJ and Deane J at 286-287 and the cases
cited therein). It is clear that article 11 of the Termination
of Employment Convention has not been incorporated
into the provisions of the Workplace Relations Act.
Consequently there is no scope for implying a term into
the contract of employment that the Applicant’s
employment could only be terminated by way of
reasonable notice, as to do so would contradict an express
term of the contract (see BP Refinery (Westernport) Pty
Ltd v Shire of Hastings (1977) 180 CLR 266 per the Privy
Council at 283; applied by Mason J in Codelfa
Construction Pty Ltd v State Rail Authority of New South
Wales (1982) 149 CLR 337 at 347).
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65 I do not accept that s.41 of the Minimum Conditions of
Employment Act 1993 applies to the Applicant’s
termination. Section 41 only applies when the employer
has decided to take action that is likely to have a significant
effect on an employee, or to make an employee redundant.
It was conceded at the conclusion of the hearing that the
Applicant was not made redundant by the Respondent.
Further, it is apparent from the definition of conduct which
defined to have “a significant effect on an employee” in
s.40(2) of the Minimum Conditions of Employment Act,
(in particular the criteria set out in s.40(2)(a)-(f)), does
not apply to the termination of an employee’s employment
on grounds of poor performance.
66 The application will be dismissed.
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Reasons for Decision.
On 29th May 2000 Pauline Wilhelmina De Boer (the
applicant) applied to the Commission for orders pursuant
to the Industrial Relations Act, 1979 (the Act) on the
grounds that she was entitled to benefits under a contract
of employment with the Third Avenue Surgery (the
practice) which had not been paid to her at the completion
of an engagement.
The Particulars of Claim describe the dispute. The
applicant, a medical practitioner, was employed by the
respondent from October 1990 until 27th January 2000
when she resigned. By an oral agreement she was to be
paid remuneration equal to 50% of her gross takings.
Upon the introduction of compulsory superannuation the
practice commenced to pay superannuation calculated on
the statutory percentage applied to the gross earnings.
Later the practice unilaterally commenced deducting the
required percentage from the applicant’s earnings.
The applicant claims that she was thereafter under paid
by the respondent because the amount should have been
calculated on and paid in excess of to the 50% of her
gross takings whereas it was deducted from the takings.
The applicant told the Commission that she commenced work
in October 1990 with the practice as a general practitioner,
she was paid on a verbal arrangement either $40 an hour or
50% of her billings, whichever was the greater. When she
commenced in 1990 there were no payments made by the
respondent in respect of superannuation. There was no
discussions when compulsory superannuation was introduced.
At the time the practice manager told the applicant that she
would be receiving a cheque for superannuation each quarter,
and she was responsible to organise a superannuation account,
which she did.
Thereafter the applicant received quarterly cheques for
superannuation which she paid into her nominated
superannuation fund. From 1990 until late in 1999 there
was no change to that arrangement. In the second half of
1999 while talking with a colleague the issue of
superannuation was raised between them, as a result she
thought it prudent to check her superannuation payments.
When she did she was informed by the practice manager
that the superannuation was taken out of her pay, the
applicant immediately disputed that as being incorrect.
The applicant says she assumed that superannuation
would continue to be paid to her under the same
arrangements as had been when it commenced, but she
did not know when superannuation payments began to
be deducted of her 50% billings.
After the applicant had discussed the matter with the
practice manager she took the matter up with the
Principals. This happened in November 1999, there was
a meeting between herself, Dr Torvaldsen, Dr Papaelias
and the practice manager Ms Adrianne Tutierrez, at which
the applicant expressed her concerns about what was
going on. The response she received was that the
Principals thought that it was unfair for the Government
to impose compulsory superannuation on employers.
They felt that the applicant was in a better position to pay
it than they were. This upset her, she says that Dr Papaelias
apologised to her acknowledging that the matter should
have been discussed prior to the change to the calculation
regime. In response the applicant told him that from then
on she expected her superannuation paid on top of the
salary as was her entitlement. In reply the Principals said
that they would have a contract drawn up so that such
misunderstandings did not occur again. The applicant
agreed to this. Prior to this time there had never been any
meetings with the practice about superannuation.
A few days later the applicant was given a draft contract
which she took away to read. There was another meeting
with the principals at which she was asked if she had
signed. She told them that she had not because the
wording of the document, particularly in paragraph (c),
was unacceptable to her. The applicant thought the
wording purported to change the original arrangements
by having her acknowledge that the terms and conditions
in respect of remuneration, tax and superannuation were
as described in the contract and not as had existed as a
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matter of fact. Because this was untrue she would not
sign the document. She says that during a conversation
with Dr Papaelias he had asked her to sign the contract
so that she would not sue the practice. In response she
told him she had no such intention. All she wanted was
to have superannuation paid in accordance with her
entitlement. On the basis that it would be reviewed in 12
months she was urged to sign the contact but she was not
happy to do so and did not.
These events caused the applicant to review her ongoing
employment at the practice. In due course she decided to
look at other work.
In January 2000 she submitted her resignation. There was
another discussion with Dr Papaelias who told her that
the practice wanted her to stay. Though unhappy with
the situation the practice was prepared to pay
superannuation on top of the salary earnings as she had
asked. By this time the applicant was in negotiations with
a new employer. She told Dr Papaelias that she was unable
to accept his entreaties to stay with the practice as
negotiations had proceeded to a position where she
thought it would be improper of her not to continue with
the arrangement.
The respondent’s position is that upon the introduction of
compulsory superannuation contributions it was agreed that
the respondent would pay the compulsory superannuation
percentage on top of the 50% billing. It claims that after
May 1995 a review led to a decision that payment on top of
the 50% was outside the original agreement. After May 1995
the practice began deducting superannuation contributions
from the gross billings achieved by the applicant. It says
that it did so because of the requirements for the calculation
of the practice’s liability for group tax. Because of the way
the practice deducted the superannuation component before
tax the amount should be properly treated as employer
contribution. It is argued that the real issue to be determined
is whether or not the change in May 1995 was a unilateral
change. The practice says it was not, it was initiated by the
practice but the applicant accepted the change.
The Commission heard evidence on behalf of the
respondent from Dr Lewis Papaelias. He confirmed that
there was a period of time during the applicant’s
engagement that the compulsory superannuation was paid
on top of the 50%. In May 1995 Dr Papaelias had a
discussion with the other principals about the method of
calculation. While initially the superannuation deduction
had been a small amount it was thought that as the
percentage increased employees of the practice would
end up making more money than the principals. It was
decided to change how the deduction had been calculated
in the past.
There was a discussion between Dr Papaelias and the
other principals of the practice and it fell to him to tell
the applicant that the change would be made. Dr Papaelias
remembers discussing the matter with her. He told her
there would be a change to the arrangement so that
superannuation would be deducted from the 50% and not
added on to it. The evidence of Dr Papaelias is that he
did not recall any major response from the applicant; there
was no verbal objection from her.
Dr Papaelias recalled that the meeting took place in the
back office at the surgery. Dr Simon Torvaldsen was
present. It was an informal meeting of very short duration.
He recalled saying words to the effect that “we [the
practice is] are going to change the way superannuation
is deducted”. After that meeting he advised the practice
manager that the applicant was aware of the situation and
instructed that the change be made. There was never any
other discussions with the applicant about the issue.
According to Dr Papaelias’ memory of events leading to
the offer of the new contract, there had been a problem
relating to a previous employee who made a claim against
the practice relating to superannuation deductions. It was
decided that the practice needed to make sure its legal
agreements were properly executed or, according to Dr
Papaelias, at least clarified what was happening at the
practice. A proposed contract was presented to the
applicant to sign but she was not happy to do so. There

81 W.A.I.G.

16

17

18

19

20

21

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

was another meeting with the applicant who was still
unhappy about the situation. The next Dr Papaelias knew
about the applicant’s intentions was when she was going
to move to a different practice. As far as the practice was
concerned the agreement was merely to confirm what
happened in the past. The principals were surprised that
the applicant did not want to sign it, Dr Papaelias
conceded that the applicant never said she was going to
sue the respondent, what she wanted was a reasonable
amount of superannuation for her efforts. There was a
debate between the applicant and the practice about a
payment of a money out of a scheme that the Government
had conferred upon general practice to improve facilities.
The applicant wanted her share of those and was angry
about the practice’s attitude.
The Commission also heard from Dr Simon Torvaldsen
who is a principal of the respondent. He recalled that
initially the payment of the superannuation on top of the
50% billings was a relatively small amount that he did
not consider to be terribly significant at the time. However
if the amount increased by a large degree he was
concerned about the potential financial effect on the
practice. These issues were discussed by the practice and
the agreed outcome was that there should be a discussion
with the applicant to convince her that the original
agreement under which she was employed was going to
cause problems in the future, so they wanted to reduce
their obligation to the 50% of the total payment. He
confirmed that it was agreed that Dr Papaelias would bring
up the issue with the applicant.
Dr Torvaldsen recalled a meeting in the back office where
Dr Papaelias had broached the issue. It was in the spirit
and intention of the agreement that superannuation was
to be paid in addition to salary when it was a small amount.
It was not relatively important then but if the percentage
raised to 10% would constitute a significant wage rise. It
is recalled by Dr Torvaldsen that when told this the
applicant did not look happy about it. To the best of his
recollection she said “okay”. He also said she may have
shrugged her shoulders. She had given a fairly brief
response to indicate that she had heard what had been
said but not was necessarily happy with it but he thought
that she had accepted the arrangement. He opined that
she did not say that she was not happy and that she should
not work under the changed arrangement. He thought
the conversation took between 5 and 10 minutes. Knowing
the applicant he thought that if she had disagreed she
would have spoken up because she certainly did so in the
past when other issues were raised concerning her pay.
It was the recollection of Dr Torvaldsen that the issues
concerning the payment of superannuation came up during
November 1999 when the practice wanted to document
the arrangement. He confirmed that the applicant’s main
problem was the reference to previous arrangements
relating to superannuation. He says that the applicant
acknowledged that the payments had been deducted from
gross earnings but she did not want to continue with the
arrangement. There were discussions about negotiating a
resolution to the problem, but at the time the practice
finances were not in the best state and it was not the right
time to be talking about enhancing of packages.
The proceeding is sufficient summary of the chronology
of events in this matter. As submitted by Mr Schapper, of
Counsel who appeared for the applicant the issue is simply
one of what were the terms of the agreement. To determine
this I am required to make findings about the credit of
the evidence given to the Commission because it is upon
this evidence that the whole issue turns.
The Commission had the opportunity of seeing each of
the witnesses give their evidence. My impression of the
applicant is that she is an honest and forthright person,
she told her story without embellishment and I have no
reason to conclude that she did not fully believe that her
version of events was exactly how they occurred. I also
formed the opinion that she is a positive person and would
express her views strongly if she thought that necessary.
The Commission also heard from three witnesses from
the respondent. The first was the practice manager Ms
Adrianne Gutierrez, I have no reason to disbelieve her
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evidence, however none of what she said reflected upon
the credit of the applicant. Dr Papaelias seemed somewhat
equivocal in that part of his evidence that might have
reflected upon his friendship with the applicant as a
working colleague. Generally he did not impress me that
he had a positive memory of the events. As for the
evidence of Dr Torvaldsen I would not come to the
conclusion that his evidence to the Commission was in
any way designed to mislead it, however there are
differences between his responses in examination in chief
and the cross examination so that some the more positive
statements he made in examination in chief were
diminished to some extent by the answers he gave in cross
examination. There were no outright contradictions but
the differences were enough to cause me concern in
making a fine judgement about whose story is most likely,
on the balance of probabilities, to be correct.
For the reasons described in the previous paragraphs I
have concluded that the balance of credit must lie with
the applicant. I do so in the main because her memory is
the more positive. I am assisted in reaching that conclusion
by the General Practitioners Agreement (Exhibit S1) which
was put to the applicant to sign. In my respectful opinion
that agreement in the clause headed Intention tries to rewrite the history of the relationship. This would not have
been necessary if there was any doubt about the true
relationship. It is proof of the practice taking positive steps
to vary a contract position that they admit existed. It is an
indicator that at least someone thought that the respondents
were on shaky ground in their contractual dealings with
the applicant and assists me in deciding that where the
evidence of the applicant differs from the evidence of the
respondent I accept the evidence of the applicant.
In matters such as this the Commission is to act judicially.
It must discover the terms of the agreement and give effect
to those terms if they have not been implemented, by
issuing orders [Simmons v Business Computers
International Pty Ltd (1985) 65 WAIG 2039].
It is common ground between the parties that the practice
paid superannuation contributions at the statutory
percentage in addition to 50% of the applicant’s earnings.
On or about May 1999 the principals of the practice
resolved that their superannuation contributions ought to
be included in the 50% earnings and they instructed the
practice manager to make this so. I accept that the two
principals of the respondent decided that they would have
a meeting with the applicant, but I find that she could be
forgiven for not recalling this meeting. They did tell her
that they wanted to discuss superannuation. Instead when
they raised the issue with her she was doing some
administrative work. I think the issue if it was raised with
her it was not raised in such a positive way so that she
knew that it was the intention of the practice to change
the agreement. On my finding of the type of person she
is there is no doubt that she would have responded far
more forcefully than raising her eyebrows even if that
could be said to be a sign of acquiesce as Dr Torvaldsen
seems to think. I am fortified in this conclusion because
the evidence of Ms Gutierrez is quite powerful concerning
the applicant’s attention to details of her earnings. If she
was so careful about what she was paid, it would be
completely out of character for her not to immediately
deal with a major change to her contract of employment
in a forceful manner.
If there was a meeting in May 1999 the applicant never
regarded it as a formal meeting to discuss superannuation
deductions and there was never any formal arrangement
to vary the contract of employment. The applicant
continued to think that the arrangements remained the
same. There was no indications because after all the same
process was used for the payments. The applicant still
received a cheque which she deposited in her trust. It
was not till she had her attention drawn to matter by a
colleague to the requirements of superannuation
legislation that she checked her superannuation
deductions. It was then she discovered that the
arrangements had been changed. This was followed by
the meetings which led her being presented with a general
practice practitioners agreement to sign.
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26 I accept the applicant’s version of why the agreement
was presented for her signature in preference to that
suggested by the respondent. As I said previously the
document is an important. It is said by the practice that
they needed to formalise the practice employment
arrangements because of a problem with another
employee and therefore that the clause Intention of
Agreement in paragraph C should be viewed in that
context. That is convenient for them, but in my view even
if it was related to another employee the same issue was
at point with the applicant. The intention of the proposed
agreement is clearly to re-write the history of the
contractual relationship. The paragraph is as follows—
In relation to any period of engagement of the practitioner at the practice prior to the date of this
agreement, it is acknowledged, intended and agree
that the terms and conditions of this agreement in
respect of remuneration, tax and superannuation
provide written confirmation of the terms and conditions previously agreed and applied between the
parties.
(Exhibit S1)
27 In the context of the debate between the parties at that
time the clear wording of this clause is nothing but a naked
attempt to change the way a contract was to viewed ab
inito, even though in these proceedings the practice
recognised and agreed that when the contract of
employment with the applicant commenced
superannuation was paid on top of the billings. In my
view the proper interpretation of what happened is that
the same superannuation arrangements were made with
all of the employees. Most likely when financial concerns
arose in the practice it became apparent that there needed
to be a review of cash flow and the situation with
superannuation payments was highlighted. Some of the
principals had a philosophical objections; in short they
thought it was wrong that they had to pay superannuation
contributions. They tried to off load their obligation and
unilaterally changed the contract without obtaining
consent from the applicant. I find that the contract was
never changed at law and the applicant was always entitled
to have her superannuation assessed on top of the 50%
billings. She is entitled to the benefit of that contract now,
the parties agree that the sum of money in dispute is
$17,877.35 and the Commission will order that the
practice pay the applicant that sum of money.
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Order.
HAVING heard Mr D. Schapper (of Counsel) on behalf of the
applicant and Mr T. Rettalack (of Counsel) on behalf of the
respondent, the Commission pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—
THAT Third Avenue Surgery pay Pauline Wilhelmina
De Boer the sum of $17,877.35.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

Application alleging unfair dismissal and
denied contractual entitlements struck out
for want of prosecution.
Mr R. Carthew (of counsel) on behalf of
the applicant.
Mr M. Clement on behalf of the
respondent.
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Reasons for Decision.
This application was listed For Mention Only by the
Commission and the applicant has been asked to show
cause why the application should not be struck out for
want of prosecution.
The facts of the matter can be shortly stated. The
respondent is a scaffolding contractor. The applicant was
employed by the respondent, according to his Notice of
Application, as a supervisor. The Notice of Application
claiming that the applicant was unfairly dismissed, and
that he has not been paid a bonus due to him under his
contract of employment, was lodged in the Commission
on 22 March 2000. On 23 March 2000, his legal
representatives requested that the matter be listed for
hearing. On 18 April 2000 the respondent filed a Notice
of Answer which objected to both claims and gave details
of the objection. On 3 May 2000 the applicant’s legal
representatives contacted the Commission requesting
advice of the date set for a conference. The conference
was held in Kalgoorlie on 16 May 2000. The applicant
himself did not attend, but he was represented at the
conference. No agreement was able to be reached and
the Commission adjourned the conference on the
understanding that the applicant was to provide further
information on certain matters. On 30 May 2000 the
applicant’s legal representatives provided some further
information and raised the issue of discovery, with a
request for a second conference to be held.
On 8 June 2000 the Commission wrote to the parties
indicating that in its view a second conference would not
be worthwhile until either a copy of any written contract
of employment could be provided which could
substantiate the applicant’s claim for a contractual benefit
and the applicant himself had clarified a number of matters
regarding his claim. The Commission itself then contacted
the respondent to request a copy of any written contract
of employment.
On 14 June 2000 the respondent advised the Commission,
and the Commission in turn advised the parties, that there
was no written contract of employment at all. The
Commission informed the parties that the application
would remain adjourned until the applicant provided the
necessary particulars which might form the basis for
discussion at a further conference.
There was then no contact from the applicant for a period
of over six months. During that time, on 3 October 2000,
the Commission wrote to the parties requesting the
applicant to advise it of the status of the matter. There
was no reply. When nothing further had been heard by
January 2001 the Commission listed the matter For
Mention Only in Perth on 29 January 2001. On that
occasion, the applicant’s legal representatives attended.
The Commission had previously advised the respondent,
who is in Kalgoorlie, that there was no need for him to
attend the hearing.

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

6

The Commission has considered the submissions made
on behalf of the applicant on 29 January 2001. It is well
settled that applications before the Commission,
particularly claims of unfair dismissal, but also claims
for denied contractual entitlements, are to be proceeded
with promptly (see Culverhouse v John Septimus Roe
Anglican Community School (1995) 75 WAIG 1960 and
the references cited therein). This is in part a recognition
of the fact that in claims of unfair dismissal, applicants
must lodge the claim in the Commission within 28 days
of the date of the termination. It allows the Commission
to deal promptly with issues that come before it while
the events in question are still fresh in the parties’ minds.
Applications have been dismissed before in this
Commission when there has been an unwarranted delay
occasioned by an applicant (Kangatheran v Boans Limited
(1987) 67 WAIG 1112; and see also Lewicki and Others
v HB Brady and Co (1990) 70 WAIG 4143).
7 In this matter, there has indeed been an unwarranted, and
in the Commission’s view an inexplicable, delay of over
seven months from effectively the applicant’s last
communication with the Commission on 30 May 2000.
During that time the applicant himself took no steps
whatever to proceed with his application. The
Commission notes the explanation proffered by the
applicant’s legal representatives that he is engaged in an
industry where he has to travel frequently, that he has
moved home and that the applicant’s own legal
representatives lost contact with him for the duration of
that period of time.
8 The Commission observes, however, that the industry in
which the applicant is employed is by no means unique
to this State and it is not suggested that the need to relocate
in an endeavour to find or secure alternative employment
has previously been recognised as a justifiable reason for
an applicant not to have kept in contact with the
Commission, or his own legal representatives. The
Commission, or the applicant’s own legal representatives,
are no more than a phone call away and are nevertheless
contactable by letter. Indeed, the Commission has the
strong suspicion that the only reason why the applicant
informed the Commission of his status on 29 January
2001 is that his legal representatives had at last been able
to find him because the matter was listed by the
Commission for that date. If the Commission had not
listed this matter, it appears quite likely, from the record,
that it would have been some time, perhaps if at all, before
the applicant made further contact with the Commission.
9 I add that the record indicates that the applicant’s legal
representatives have been quite diligent on his behalf.
The correspondence from them on the record indicates
that they have attended to his interests in a most
appropriate manner. It is the applicant himself who has
for whatever reason chosen not to keep in contact with
his own legal representatives, or the Commission, in
relation to this matter.
10 The applicant’s failure to actively pursue the claim is a
significant factor.
11 At the conclusion of the hearing, the Commission
indicated that it would forward the transcript to the
respondent and give it an opportunity to comment. Mr
Clement, the Managing Director, wrote to the
Commission in reply. He writes that he has been under a
lot of pressure at work and at home wondering what was
happening. Prior to receiving the transcript, he had
“thought it must have been all over” and he recommended
the applicant for a supervisor’s position with his own
current employer. This was successful and the applicant
now works under Mr Clement. Mr Clement advises that
the applicant had not informed him of his intentions in
relation to this application and Mr Clement now feels in
a difficult situation “not knowing what to do at work”.
He believes that either he should take unpaid time off
work until “this is sorted out” or his employer should
decide whether he or the applicant “should leave” and he
does not want it to come to that.
12 Mr Clement also disputes any suggestion that the
applicant had not been contactable after 30 May because
of factors within his own knowledge. I note however that
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Mr Clement’s comments seem to apply only to the period
shortly after 30 May 2000 and do not extend to cover all
of the period of time from then to 29 January 2001.
However, for the reasons he has given, he does not believe
that the applicant’s claims should continue.
Before turning to consider what is to happen in this matter
it is also important to note that the fact that the applicant
is not in Perth, although his legal representatives are
located in Perth, and the fact that Mr Clement is in
Kalgoorlie has meant that the Commission does not have
sworn evidence before it. It has the documents lodged by
the parties, the transcript of the proceedings of 29 January,
correspondence from the applicant’s legal representatives
of 21 February and the letter from Mr Clement previously
referred to.
The Commission is able to inform its mind in any way it
considers just and I consider there is sufficient material
fairly before the Commission to enable this issue to be
properly assessed. The Commission is not in any sense
determining credibility or deciding the merits of the
matter. It merely notes the facts revealed and the
submissions of both parties.
Section 27(1) of the Act permits the Commission to
dismiss a matter or refrain from further hearing or
determining a matter if it is satisfied (relevantly) that
further proceedings are not necessary or desirable in the
public interest or that for any other reason a matter should
be dismissed or the hearing thereof discontinued. It is a
discretionary decision. In exercising that discretion I
consider the following factors to be relevant.
First, the length of the delay, a period of at least 6 months
without any contact whatsoever from the applicant to the
Commission, and apparently to the respondent either
notwithstanding the apparent interaction between the
applicant and Mr Clement, is inordinate.
Second, the explanation proffered for it is unsatisfactory.
There is no suggestion that the applicant has been out of
the country, or even out of the State.
Third, the applicant suffers an obvious prejudice by the
dismissal of his application. His application consists of
two claims. The claim that he was unfairly dismissed on
25 February 2000 is a claim subject to a time restriction.
The applicant will be statute barred from making a further
claim. The claim that he has been denied a bonus payment
is not a claim that is statute barred but any new application
made by him will be considered in the context of this
application having previously been made which he did
not actively pursue.
Fourth, there is a prejudice to the respondent if this
application is allowed to proceed. Mr Clement is for these
purposes, the respondent. It appears from the subject
matter of the Notice of Application that the respondent
ceased to operate and Mr Clement, as its Managing
Director, has been obliged to seek work. He now is the
immediate supervisor of the applicant, apparently in part
following Mr Clement’s action in promoting the applicant.
Mr Clement states that he is in that position because he
assumed from the applicant’s disinterest in the application
that it was “all over”. I infer that Mr Clement would not
be in his current uncomfortable position if he had thought
otherwise. Mr Clement has effectively altered his position
to his prejudice based, I think reasonably, upon the lack
of action by the applicant. Mr Clement considers that his
position might become untenable if the application is
allowed to proceed.
Fifth, I consider the respondent’s conduct overall in this
application to have been quite satisfactory. I note at once
that the respondent was not represented legally at any
stage and that Mr Clement, I infer, is himself working,
however he has attended the conference called by the
Commission and responded promptly whenever the
Commission has requested any assistance from him. I
attach little weight to the fact that Mr Clement has himself
not initiated any move to have the application
discontinued.
Balancing these factors leads me to the conclusion that
the applicant’s lack of interest in his application for a
period of at least 6 months cannot be passed over
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especially given Mr Clement’s current position. While
there may be some reason on the authorities to
differentiate between claims of unfair dismissal and claims
for denied contractual entitlements particularly as a claim
for a denied contractual entitlement is not subject to the
28 day time limitation imposed upon an applicant
claiming unfair dismissal, I am unable to differentiate
between these two claims for this purpose. I acknowledge,
as was submitted on his behalf, that the sum of money
claimed in the denied contractual benefits claim is not
insignificant. However, that is as much a reason for an
applicant to vigorously pursue the claim as anything else
and the size of the amount claimed is an added reason
why I have concluded that the applicant, for whatever
reason, was merely not interested for an unwarranted
period of time in pursuing it .
22 I do note that the applicant’s legal representatives have,
since the hearing on 29 January 2001, lodged in the
Commission further detailed particulars of the applicant’s
claims and indicate that he is ready to proceed.
Nevertheless, for the reasons I have outlined, I regard the
fact that Mr Clement advises that he had reached the
conclusion that the claim was no longer in existence, and
may even have done things as a result which he otherwise
might not have done, as being a valid consideration. The
respondent has as much of an interest in the fate of an
application against it as does an applicant and the
respondent’s interests are not merely to be ignored now
that the applicant has, after the Commission itself listed
his application For Mention Only, decided that he now
wishes to proceed.
23 For all of those reasons I have reached the conclusion
that an Order now issue that the application be struck out
for want of prosecution.
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Representation
Applicant
Respondent

Application alleging unfair dismissal and
denied contractual entitlements struck out
for want of prosecution.
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Mr R. Carthew (of counsel) on behalf of
the applicant.
Mr M. Clement on behalf of the
respondent.

_______________________________________________________________________________

Order.
HAVING HEARD Mr R. Carthew (of counsel) on behalf of
the applicant and Mr M. Clement on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the application be struck out for want of prosecution.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.

Application alleging unfair dismissal
upheld and order issued for
compensation.
Appeared on her own behalf
Mr R Grigoroff

_________________________________________________________________________
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Reasons for Decision.
The applicant claims that she has been unfairly dismissed
from her employment and she seeks compensation for
that unfair dismissal.
The Commission has heard evidence from the applicant,
from the applicant’s husband David Kakkassery Joseph,
and from the owners of the business, Julie Ann Lovell
and Neil William Tears.
The applicant’s evidence was that she commenced
employment with the respondent as a senior hairdresser
on 27 October 1997, working 29 hours per week being 8
hours Tuesday, Thursday and Friday and 5 hours on
Saturday. She was paid $493.00 per week (ie $17.00 per
hour). Her employment terminated on 2 November 2000,
without warning and without any reason being given to
her. The applicant says that there were never any
complaints about her work, she was never warned that
her employment was in jeopardy, that she was reasonably
sure that she would be employed into the future, she had
no disagreements with her employer and she has given
evidence as to the effects upon her of the termination.
The applicant seeks compensation of 26 weeks pay at
the rate of $493.00 per week plus 8 per cent
superannuation, less 21 hours pay given to her at the time
of termination. She does not know the basis of the 21
hours payment. The total amount claimed is $13,486.44.
Since termination, the applicant has sought to mitigate
her loss and she says that she has worked through another
salon and has earned $1,436.18 after expenses. She denies
allegations put to her of failing to keep proper records, of
not finishing off clients but delegating that to others.
It is clear from exhibit 1 that the applicant’s own
handwriting in the appointment book was not ideal. She
says that it was not very legible but that she kept records
that she could understand. The applicant acknowledges
that she made numerous telephone calls to her stockbroker
whenever she had the time and says that she was not told
not do so. She says that she was not the only person who
made private calls. She also made notations within the
appointment book of stock market results and says she
was never told not to do so. She says that Ms Lovell told
her once that her husband was not to use the salon as a
thoroughfare to the toilet or to leave brochures for his
travel agency business which was next door, in the salon.
The applicant denies that she was responsible for the till
and for shortfalls in the balance. She does not recall an
amount of money being found in the till or near it or
being spoken to about that.
The respondent says that in hindsight it ought to have
advised the applicant of the reasons for dismissal but did
not do so because of the potential for conflict that that
would bring.
The respondent has provided evidence that the applicant
was unable to listen to instructions and had to be told
many times to do or not to do certain things. Ms Lovell
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has given evidence that on several occasions she had to
speak to the applicant about delegating her duties to others
including balancing the till. She also spoke to the applicant
about keeping the back door locked for security reasons,
and about others finishing off her clients for her. There
was evidence that in the beginning of the year 2000, the
applicant’s attitude changed and she became uncooperative and disrespectful, and was not the same as she
had been previously. There is evidence of her becoming
unhappy and that she had said that she would look for
other work.
7 Mr Tears has given evidence that the applicant’s
motivation changed and she became distracted, and that
there were reports by staff that she had become preoccupied with money. The respondent saw its telephone
bills rising and an assessment of the telephone accounts
showed that a lot of numbers called from the business
telephone were not work related. Mr Tears discovered
that a large number of calls were being made by the
applicant to her stockbroker. Mr Tears says that all
employees were specifically told on a number of occasions
not to use the telephone for other than salon business.
8 It is quite clear from the applicant’s own evidence and
from Exhibit 2 that the applicant made numerous private
telephone calls, and the respondent’s telephone accounts
show that on some days the applicant rang her stock
broker on no less than 5 occasions (for example 16 March
2000 and 29 June 2000). There are also many other
telephone calls of a non-work related nature. There are
also in Exhibit 1 (an extract from the appointments book)
notations made by the applicant of share price changes.
9 The respondent had a number of complaints about the
applicant which were not put to her however, other
complaints about her conduct were clearly put to the
applicant on a number of occasions.
10 I have observed the witnesses as they gave their evidences.
From my observation of the applicant, I find that Ms
Lovell’s comment that the applicant was unable to listen
to instructions and had to be told things many times was
more likely than not to be true. The applicant did not
listen to things put to her during the course of her evidence
but was intent upon her own course of action.
11 In all of the circumstances I conclude that the respondent
had good cause to terminate the applicant’s employment.
I am satisfied that her motivation had significantly
diminished in the more recent part of her employment,
that she did not perform her duties as required, she
delegated a number of them to others. She spent
considerable time and the respondent’s resources using
the telephone for private purposes and I am satisfied that
she had been told, on a number of occasions, as were
other staff, not to do so. The relationship between the
parties had come to a point where action needed to be
taken. However, in terminating the applicant’s
employment without any warning, and in refusing to
provide the applicant with reasons for dismissal, the
respondent has unfairly treated the applicant. In this regard
there has been a denial of procedural fairness. In the
circumstances of this case, I find that the denial of
procedural fairness constitutes unfairness in the dismissal.
In that circumstance, I am obliged by the terms of s.23A
of the Industrial Relations Act 1979 to consider whether
reinstatement is practicable. In light of the clear
breakdown in trust between the parties I find that
reinstatement is impracticable.
12 Accordingly, there is to be consideration of compensation.
I note the decisions of the Full Bench in Smith v CDM
Australia 1998 78 WAIG 307 at 312, in Lindsaff
International v Roberts (1996) 67 IR 381 (at 393) and in
Capewell v Cadbury Schweppes Australia Ltd (1998) 78
WAIG 299. Even though the dismissal was unfair for lack
of proper procedure, I am not satisfied that the applicant
being advised of the reasons for dismissal or having been
given a formal warning would have made any significant
difference to the applicant’s attitude and performance. It
was clear to me that the applicant had her own very firm
views of what was acceptable and what constituted her
responsibilities. I conclude that even if a formal warning
had been issued the applicant would not have continued
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in employment for any significant period beyond the point
at which she was dismissed. I am satisfied that a period
of no more than two weeks would have enabled the
respondent to have formally warned the applicant and
given her ample opportunity to have remedied the defects
in her performance. However, I conclude that in the
circumstances, it is highly unlikely that the applicant
would have remedied the defects so that her employment
would have continued beyond the two weeks which I have
indicated might have been a reasonable period for her to
have been given an opportunity to correct those defects.
The applicant has already been paid 21 hours, which the
respondent described as a week’s pay. In fact, the
applicant’s normal week’s work was 29 hours. Therefore,
one week’s pay for her should have been 29 hours and
she was underpaid eight hours if it was the respondent’s
intention to pay her a week’s pay. In addition to this eight
hours, the applicant might have earned a further 29 hours
pay in the fortnight of the warning period. I assess the
applicant’s loss as being 37 hours pay. Accordingly, an
order for payment of 37 hours pay shall issue.
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DELIVERED
FRIDAY, 6 APRIL 2001
FILE NO
APPLICATION 1853 OF 2000
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_________________________________________________________________________

Result
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Applicant
Respondent

Application alleging unfair dismissal
upheld and order issued for
compensation.
Appeared on her own behalf
Mr R Grigoroff

_________________________________________________________________________

Order.
HAVING heard the applicant on her own behalf and Mr R
Grigoroff on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial
Relations Act 1979, hereby—
1. DECLARES that the applicant was unfairly dismissed from her employment with the respondent.
2. ORDERS that the respondent shall pay to applicant
the amount of $629.00 within 7 days of this order.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner.
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CORAM
COMMISSIONER J F GREGOR
DELIVERED
TUESDAY, 20 MARCH 2001
FILE NO
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Reasons for Decision.
On 21 st September 1999 Emmanuel Kapsanis (the
applicant) applied to the Commission for orders pursuant
to the Industrial Relations Act, 1979 (the Act) on the
grounds that he had been unfairly dismissed from
employment with Goldspace Pty Ltd t/a Paraburdoo Inn
(the respondent).
The Paraburdoo Inn is located in the northwest of Western
Australia, approximately 250km southeast of Karratha.
The applicant says that he accepted a position of chef
which had been offered to him by telephone on or about
1 st September 1999. This happened after he had
discussions by way of a telephone interview and had sent
his resume and references to the respondent. The applicant
claims that it was agreed between him and Mrs Olive
Henwood, a Director of the respondent, the he would be
employed for a period of six months without any
probation being stated, inferred or implied.
As arranged he had departed from Perth on 10th September
1999 and arrived at the Paraburdoo Inn at around 8:00am
on that day, he was allocated accommodation and
immediately commenced duties of the chef. He claims
that he familiarised himself with the kitchen environment
in company with Mrs Henwood. He offered to assist in
the preparation of meals and this offer was accepted. He
worked until 2:00pm, he then returned to the kitchen in
the evening and worked until 11:00pm.
During the evening he had proceeded to the designated
smoking area on a couple of occasions. Following the
clean up of the kitchen he returned to find that a customer
had ordered a cheese platter which he prepared. He says
that the preparation of this dish was abruptly interrupted
by Mrs Henwood who took the platter and left the kitchen
without explanation.
After discussions with Mrs Henwood concerning the
starting time for the next morning he retired. When he
arrived for work the next day no-one was at the kitchen
so he returned to his quarters. He eventually went to the
kitchen and an argument developed between him and Mrs
Henwood. He believed her conduct was such that he was
justified in withdrawing from the kitchen and he did so
telling her that when she was prepared to deal with him
in a proper manner he would return.
The applicant said there was no attempt made to contact
him until around 3:00pm on 12th September 1999 when
Mr Henwood came and asked him to vacate his room.
He had asked why and was told that arrangements had
been made for another chef to come from Perth to replace
him.
The applicant said he understood this to mean that he
was not required anymore because no-one had asked him
to come into work. He had said to Mr Henwood words to
the effect that he had no intention of going anywhere and
that he [Mr Henwood] could tell Mrs Henwood that he
would be staying where he was. His evidence to the
Commission was that he knew no-one in the town.
The applicant says that on the following day when he
went into the kitchen to find out what was going on he
was told to pack his gear and go and stand on the crossroad
and wait for a truck. As he had been told to vacate the
room he concluded that he was sacked so he made
arrangements to return to Perth. At his own expense he
obtained an airline ticket and Mr Henwood gave him a
lift to the airport. The applicant says his dismissal is unfair
in all the circumstances, he went to Paraburdoo on the
understanding that would have work for six months. There
was no agreement for a probation period and his treatment
generally by the respondent did not allow him a proper
opportunity to fulfil his contract of employment.
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The respondent accepts a number of the claims made by
the applicant. It agrees that it was arranged to pay him an
airfare so that he could fly to Paraburdoo on the
understanding that the airfare and a return fare would be
refunded to him if he worked for six months. His salary
was to be $650 nett per week, accommodation and meals
were included in the package. The respondent does not
dispute the arrival times claimed by the applicant, however
the majority of claims are rejected.
There was no contract of employment setting out a fixed
term of six months. That is not an arrangement that has
ever been entered into by the respondent, employment is
offered to employees on an ongoing basis subject to
successful completion of probation. This had been agreed
with the applicant in the telephone conversations leading
to his engagement. The condition of employment relating
to probation was specifically explained to the applicant
prior to him being engaged. He had responded by saying
words to the effect that probation was mutual. That is he
would decide after a week or so whether he wanted to
stay with the respondent.
It is agreed that the applicant responded to an
advertisement in the West Australian newspaper for a
cook, however the advertisement required a person
capable of a la carte and short order cooking. The
discussions leading to the engagement of the applicant
were conducted over the telephone by Mrs Olive
Henwood. The final conversation which led to the offer
of an engagement was witnessed by her husband and
another employee.
The respondent contends that after the applicant arrived
at Paraburdoo he was shown his accommodation and
taken by Mrs Henwood for an overview of the kitchen.
She described to him the location of various items of
equipment and showed him documents which set out
standard preparation techniques for menu items. It is the
contention of the respondent that the applicant presented
to the kitchen to observe on the first day that he arrived,
he was not required to work. However he volunteered to
work as a kitchen hand. This offer was accepted and he
prepared several meals, however his skills did not reflect
the competence claimed by him during interview. On three
separate occasions he either burnt or presented a meal
which was below the standard required by the respondent.
He did not seem to adhere to the requirements of the
smoking policy even though it was explained to him.
Clear instructions were given to the applicant concerning
the time he was to commence shift in the morning for the
breakfast meal. He was not at work at the appointed time
and when he did present later on he was uncooperative
and argumentative. When he was asked to commence his
preparation work for the afternoon and evening meals,
he took it upon himself to remove himself from the kitchen
and did not ever report back to work.
During the afternoon the respondent sent an employee,
Ms Rose Guerlain, to find out the applicant’s intentions,
she reported back that she was unable to get any response
from him. She went to the applicant’s room knocked
loudly. Later she told Mrs Henwood that she thought
someone was in the room but they were not answering.
She was sent back to try again, she knocked and yelled
loudly, there was no answer but she could hear the
television. She again reported back to Mrs Henwood, she
was instructed to go back again before dinner preparations
were to start. For a third time at around about 5:00pm,
she again went to the room. According to her evidence
she saw the light was on, she knew someone was in the
room but there was still no answer. The television was
still going, she knocked very loudly on the door, called
out “are you there” on a number of occasions and
identified herself. She reported back to Mrs Henwood
that she had again been unsuccessful. Ms Guerlain told
the Commission that the applicant still did not present
for work on the following Sunday morning. There was a
discussion between Ms Guerlain and Mr and Mrs
Henwood about the applicant’s whereabouts and it was
decided that Mr Henwood would go and speak to him.
Mr Henwood returned to say that the applicant was in
the room but that he is not answering the door. Eventually
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Mr Henwood advised Mrs Henwood that he had spoken
with the applicant and that arrangements were being made
for him to return to Perth.
The Commission needs to make findings concerning
witness creditability. I had the opportunity to see and hear
the applicant give his evidence in an extended examination
in chief and an equally extensive cross examination. It
was particularly during the cross examination I was able
to observe his demeanour when he was subject to
questioning that he obviously did not like. His reaction
was quite aggressive, his answers to Ms Saraceni (of
Counsel) who appeared for the respondent on occasions
bordered on the petulant. He presented as a person who
if he did not get his own way, if things did not flow the
way he wanted them to, would be capable of responding
in his own defence in a extremely positive way. He seemed
quite willing to shape the story he presented the
Commission to suit the outcome that was most favourable
to him. All in all he was not an impressive witness. I have
made allowance that English may not be his first language,
however even with that concession I think that there is
no doubt that he understood communications between
him and the employer. His responses to what was put to
him during his evidence were measured to produce
benefits to his position. The applicant did not present as
a satisfactory witness at all.
The Commission heard from Mrs Olive Henwood her
story was consistent under examination and cross
examination I do not diminish the value of her evidence
by the suggestions that Mr Majatovic (of Counsel) made
in examining her that the documents which had been
submitted to the Commission as part of the Answer and
Counterproposal painted a slightly different picture to
that presented by Mrs Henwood. This is not a court of
pleadings and the best evidence available is the evidence
on oath. There were adequate explanations from Mrs
Henwood for the information filed and the quality of her
evidence was not diminished thereby.
There is no reason for the Commission to draw any
adverse conclusion about the quality of evidence from
Ms Guerlain, she appeared to be an honest and forthright
person. One can say the same about the evidence from
Mr Bill Henwood who was also a Director of the
respondent. His evidence in chief is not disturbed by
vigorous cross examination by Mr Majatovic and I am
satisfied that he told the Commission the chronology of
events that occurred, honestly and without embellishment.
After considering the evidence and for the reasons set
out above I find that where the evidence of the applicant
differs from that of the respondent, I prefer the evidence
presented on behalf of the respondent. There is another
reason why I do so and that is because the evidence of
the respondent enjoys corroboration. The primary
evidence for the respondent came from Mrs Olive
Henwood she is supported in her memory of events
particularly relating the telephone calls by Ms Guerlain
and by her husband. I think that gives added emphasis to
the contention that the evidence that has been presented
on behalf of the respondent is more likely to be the proper
reflection of the events than that presented by the
applicant.
There are some matters of law which were raised by the
respondent to which I must give my attention.
An industrial matter may be referred to the Commission
in the case of a claim by an employee that he has been
harshly, oppressively or unfairly dismissed from his
employment. It follows that for this right to be exercised
there must have been an employment contract and an
employee must have been dismissed from his
employment. It is contended in this case that there was
no employment contract, at the most there was an offer
to commence an employment contract which was never
brought to fruition. It is contended that the respondent
did not terminate the applicant’s employment, but he, by
conduct, abandoned that employment by failing to work
when asked to on the first day of the job and not advising
the respondent of his decision. This means that the
fundamental underpinning for the exercise of the right
that an individual employee has to refer a matter to the
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Commission is missing, that is there was no employment
contract. If it is concluded there is no dismissal then there
is no jurisdiction for the Commission to deal with the
claim. Atherton v Cardlink Pty Ltd (1999) 79 WAIG 2231
is authority for this proposition. Whether or not there is a
dismissal is question of fact as described in Clark v
PittWater RSL Club Ltd (1988) 84 IR 309 these issues
have also been discussed in Attorney General v WA
Prisons Officers’ Union (1995) 75 WAIG 3166 and
Robowash Pty Ltd v Hart (1998) 78 WAIG 2325.
The Commission is bound to apply the rules set out in
Undercliffe Nursing Home v The Federated Miscellaneous
Workers Union (1985) 65 WAIG 385 which establish that
the question to be asked is whether in the exercise of its
legal right to terminate the employee’s employment an
employer has acted so harshly and oppressively to an
amount to an abuse of the right. Fundamentally what the
Commission has to do is ensure that in reaching a decision
to dismiss there has been a fair go all round, this means
has there been a fair go to the employee and the employer?
The assessment of fairness should be the product of an
objective examination of what occurred between the
parties, decided in the context of normal commercial
dealings.
The Commission is to apply this case law to the facts of
the matter and I now proceed with my analysis and
findings.
On the balance of probabilities I find that the most likely
course of events in this matter was that the applicant saw
an advertisement for the position in the newspaper and
made contact. There was a discussion between him and
Mrs Olive Henwood which resulted in his resume and
other employment information being sent by him to the
Paraburdoo Inn. It is clear from the evidence of Mrs
Henwood and Mr Henwood that filling of positions in
hospitality industry in Paraburdoo is problematic. The
experience of the respondents is that it is unusual that
employees, particularly in the position of chef, will stay
at the hotel for extended periods. That is a product,
according to Mrs Henwood, of the remoteness of the
location and the availability of work in the hospitality
industry for skilled people.
Therefore making an arrangement with an applicant for
employment over the telephone is something which was
usual for the respondent because of the expenses incurred
in recruiting otherwise. I find that it is more likely than
not that in the telephone conversation between the
applicant and Mrs Henwood, witnessed by Ms Guerlain
and Mr Henwood, that it was arranged that the applicant
would come to Paraburdoo. It was agreed that the
respondent would fund his airfare to Paraburdoo but on
the basis that he was to serve six months and at the
completion of that time he would have a return airfare
given to him. This is a notorious arrangement in the
northwest of Western Australia. The applicant had worked
in remote areas on many occasions and would have been
fully aware that the arrangement was a usual one. It is
open to find, and I do, that he raised the issue of the refund
and this was agreed by the respondent.
This should not be taken to mean, and I find in this case
was not taken to mean, that he had a fixed term of six
months work at Paraburdoo. I accept the evidence of Mrs
Henwood, corroborated by the other listeners to the
telephone conversation, that it was made clear to the
applicant that there was a probation period. I accept that
it is more likely than not that the applicant said to Mrs
Henwood words to the effect that he would come and he
would have a look at the respondent’s operations and the
respondent could have a look at his skills and if they did
not like each other after a week or two he would leave. I
find that was the substance of the conversation and that
conversation created a probation period. As to the precise
length of that period there is no need to make a finding
about that because the employment contract, if there was
one, only lasted a short period.
The applicant arrived in Paraburdoo and was shown
around the kitchen where he was to work by Mrs
Henwood. It is the contention of the respondent that any
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work done by the applicant on the first day was purely
voluntary and that the contract of employment was to
start the next morning. What occurred was when the
applicant came in to work he may have done some duties
at lunch time but more likely than not he did perform
work in the evening. There is controversy between the
parties about his standard of work in preparing a rack of
lamb which was according to Mrs Henwood was burnt,
some chicken which was also burnt and another dish
which had to be thrown out. There was also controversy
about how he went about preparing a cheese platter which
according to Mrs Henwood was not presented in
accordance with a way that the respondent required it to
be prepared and on which it was necessary that Mrs
Henwood do further work before it was served to the
customer. When the applicant was doing these duties it is
reasonable to conclude that the intention of the parties to
enter a contract was brought to fruition by allowing him
to do so. He took part in activities which provided the
respondent with a commercial benefit, even though his
efforts, according to the respondent, were substandard.
For that reason I find that the respondent’s submissions
that there has been no dismissal in this case because the
contract was never formed are wrong and are rejected.
27 A contract of employment was formed, however the
night’s activities can best be described as unsatisfactory
from the respondent’s point of view. The applicant was
told to report for duty for preparation of breakfast the
next morning. I am prepared to accept that he did go to
the kitchen some fifteen minutes before the due time, he
then went back to his accommodation but later he did not
present when he should have. The respondent was entitled
to draw the conclusion that he was late and this, on top of
the respondent’s concern about his performance the night
before, created some tension. This tension led to a
discussion between Mrs Henwood and the applicant
which was heated and he withdrew himself from the
workplace. By this time, as I have found, he was employed
and he had no right at all to remove himself from the
workplace. Notwithstanding his conduct the respondent
took no precipitative action concerning the continuation
of the contract of employment at that time. It made a
series of attempts to find him and ask him to return for
duty, on three occasions Ms Guerlain went to the
applicant’s accommodation. Ms Guerlain tried to make
contact with him and even if he did not hear, which I
doubt, he should have known that he had an obligation to
be working during those periods and he did not do so.
He must have realised that he was required to work across
the whole of that day and he made no attempt to present
himself for duty. His conduct in this respect is quite
unfathomable but why he did not report is not important,
that fact is that he did not present for duty when he was
required. He abandoned his contract on that day.
Eventually on the second occasion that Mr Henwood went
to try and make contact with him, he only responded when
Mr Henwood put the pass key in the door. Then he made
it known that he was present in the facility. Even if he
had been out of the accommodation for some reason
during the time Ms Guerlain tried to contact him does
not distract from the obligation that rested on him to
present himself for work as required. The respondent had
every reason to believe that the applicant was not going
to perform his contract of service. It was entitled to
conclude that the applicant had reached the conclusion
that he did not wish to continue the contract as had been
foreshadowed in his discussions with Mrs Henwood when
he agreed that they would both have a look at each other
and decide whether the contract would continue.
28 It is open to conclude and I do that this respondent took
every reasonable action to allow the applicant to perform
his contract of employment. For reasons best known to
him and in this respect he is the architect of his own
misfortune, he did not present himself to work as required.
It was open to the respondent to conclude that he was
never going to do so. His conduct by staying in the
accommodation led them to conclude that the only way
that he would be removed would be to terminate his
contract of service and that is what occurred.
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29 The question here is whether there has been a fair go all
round. In particular whether the respondent has abused
its right to terminate the contract of employment or in
doing so brought the contract to an end in a harsh and
unfair way. In the circumstances as I have described them
there has been no breach by the respondent of its
obligations to act fairly to the applicant. He did receive a
fair go, his attempts to emotionalise the argument about
claiming to be sent out on the crossroads in 40 degree
temperature was no more than an attempt to colour the
story to his benefit. There was never any intention to do
any of those things to him and this is obvious from the
fact that Mr Henwood provided transport to the airport at
a time suitable to the applicant.
30 The application will be dismissed.
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Order.
HAVING heard Mr T. Mijatovic (of Counsel) on behalf of the
Applicant and Ms M. Saraceni (of Counsel) on behalf of the
Respondent, the Commission pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—
THAT the application be, and is hereby, dismissed.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
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Reasons for Decision—Preliminary hearing
on jurisdiction
This is an application made pursuant to section 29(1)(b)(i)
of the Industrial Relations Act, 1979 (the Act). The
applicant, Mr Ruston Anthony Kellar, says that he was
dismissed without warning on 20 March 2000 from his
position with the respondent, BDM Marketing Pty Ltd,
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as Area Manager (with no authority to hire or fire). The
applicant, in his application, says he was employed by
the respondent on 20 February 2000 to follow up leads
of telemarketers, visit potential and existing customers,
sell advertising and do weekly sales reports. He says he
performed these duties in Perth and country areas and
was paid $600 per week. The applicant considers that
reinstatement would be impracticable and seeks 12 weeks
compensation for he says being harshly, oppressively and
unfairly dismissed.
2 The respondent, whose main office is in Sydney, in their
Notice of Answer and Counter Proposal challenges the
validity of the claim and says that the applicant was never
employed as an employee, but was engaged as a
contractor. They reference the contract which states—
“Congratulations on your Sales Contract with BDM
Marketing Pty Limited. Your contractual period will
commence on Monday, February 21st, 2000.
Conditions covering your contract with BDM Marketing are as follows—
• Retainer and petrol allowance ...... $120 per day
• If the conditions below are met on a
weekly basis .................................. $160 per day
3 That $6,000 worth of advertising contracts have been sold,
with signed contracts including signed art forms and
signed periodical payment forms.
4 That all leads have been confirmed and followed up.
5 That the Area Manager was punctual and carried out his/
her duties in an honest and reliable manner.
6 That the Daily Report Sheet of the previous day’s leads
was received by the office.
CONTRACT PAYMENTS
• All retainer payments are made on a weekly basis
and must be invoiced
• Commissions are paid over a three month period;
i.e. 40% of commission due at the end of the month
the contract is sold (first month), and 30% paid in
each of the following two months.
• Conditions 1-4 must be met.
• Commissions are paid only after the first $20,000
has been sold during that month, as stated below.
Per month:
Commission payable—
Nil —$20,000
Nil
$20,001—$30,000
5%
$30,001—$40,000
10%
$40,001—$50,000
15%
$50,000 up
20%
Sales through advertising
agencies
5% flat rate
Head office sales over $5,000
in one contract
7.5%
Bonus on obtaining $40,000 in sales in one calendar month will be $400.00.
All the above conditions are only in force
while contracted by BDM Marketing Pty Limited.
If the above is agreeable, please sign below, and return one copy to the Perth office as soon as possible.”
The signed contract was marked as [Exhibit RK1] at
hearing.
3 The matter came on for a conciliation conference on 16
June 2000 at which time the respondent sent a
representative who was not authorised to deal with the
matter. The application was again listed in conciliation
by teleconference on 15 September 2000. Mr Brian
Murray, a Director of the company, attended to the
teleconference. The matter did not settle and was referred
for hearing, initially to deal with the jurisdictional issue
of whether Mr Kellar was a contractor or an employee.
4 The respondent did not attend at hearing. Written
submissions were filed and Mr Murray Aldridge, who
originally engaged the applicant, and the applicant, gave
evidence. At the conclusion of the hearing the

5

6

7

8

9

1037

Commission forwarded the transcript to the respondent
and a copy of the Full Bench’s decision in The Western
Australian Builders’ Labourers Painters and Plasterers
Union of Workers v. R B Exclusive Pools Pty Ltd trading
as Florida Exclusive Pools 77 WAIG 7 and gave the
respondent the opportunity to make final submissions and
for the applicant to reply. Mr Moon filed submissions for
the respondent after having been granted an extension of
time. Mr Moon also filed, with the submissions, an
affidavit from Mr Brian Murray. This affidavit was not
considered by the Commission as the time for dealing
with such evidence was past and there was no opportunity
for the applicant to test that evidence. Mr Moon also filed
at a later date and out of time an invoice purporting to be
an invoice from Mr Kellar as Ruston Kellar Agencies.
This document was also not considered.
Mr Aldridge says that Mr Kellar was engaged not as an
Area Manager but to call on prospective clients to sell
advertising space and that the calls were set up by the
company’s telemarketing operation. The operation was
run out of a house and involved two telemarketers, an
office administrator and three or four salespeople. He says
that he had known Mr Kellar for some years and
interviewed him in February 2000. At that time he advised
Mr Kellar that the financial arrangements would be $600
per week as a retainer and scaled commission based on
performance. The contract as detailed previously is not
in dispute and was signed by Mr Aldridge and the
applicant on 21 February 2000.
Mr Aldridge says that the applicant was not required to
produce company details or a taxation file number. He
says he simply started work which involved taking the
10 to 12 leads a day and approaching these prospective
customers to sell advertising space in carparks. The leads
could be picked up, telephoned through or received by
facsimile. He says that the applicant had to provide
something each week to say how much he was to be paid
for that week, ie retainer plus sales. He says that he does
not know whether the applicant submitted any invoices
or got paid, but he assumes that he did get paid otherwise
Mr Aldridge would have expected to hear about that. Mr
Aldridge says that he was paid in a similar manner to the
applicant and that he left the respondent as he had lost
confidence in the company because there were a lot of
dramas with getting paid on time. Mr Aldridge says that
he used his own car to make the sales and did not receive
annual or sick leave and that the issue of leave was never
discussed with the applicant.
Mr Crossley for the applicant says in his final submissions
that Mr Aldridge indicated that he employed Mr Kellar,
and the intention at the formation of the contract was to
create an employer-employee relationship. However, his
evidence at hearing and in his statement [Exhibit MA1]
does not go that far. Instead his evidence is that he
employed Mr Kellar and suggests that there may be an
employer employee relationship. This is in answer to
questions that go to the criteria for judging whether the
relationship is one of employer and employee. Yet Mr
Aldridge’s evidence concerning his control of Mr Kellar
is that if Mr Kellar had a problem he could have talked to
him and that he expected Mr Kellar got paid as he did not
hear from him on that issue.
Mr Kellar gave evidence in similar terms to Mr Aldridge
concerning the initial interview, except that he says he
was told that he was to be an employee of Media
Marketing as a sales representative. He says that he was
not required to pay his own taxation or superannuation
and no expenses as a business were claimed on taxation.
He says that he undertook one day of training initially on
an unpaid basis. He says that he was not aware of any
complaints about his performance except in relation to
sales at the City West shopping centre.
It is clear from the evidence that Mr Kellar invoiced the
respondent weekly for the amounts that he considered were
due to him. The amounts, on Mr Kellar’s evidence, were
paid by direct credit into his account under his own name
and not a business name. It is clear that Mr Kellar from
his own evidence expected to pay his own taxation and
did not expect to receive any leave, be that annual or sick
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leave. These later points are not self evident from the
transcript where Mr Kellar was somewhat hesitant or
equivocal about these issues. However, I have no doubt
from viewing Mr Kellar in giving his evidence that he
knew what the contractual arrangement contained, knew
that he did not receive leave and was responsible for his
own taxation, and knew that he was simply contracted to
sell advertising space and to be paid accordingly. Mr Kellar
has many years of experience as a salesman and I consider
that his evidence was disingenuous to have me believe
that he was less than fully aware of the arrangements of
his contract. This arrangement was different from other
jobs he was employed to do, on his own evidence.
The Commission drew the attention of both parties to the
Florida Pools case (supra) and the criteria laid out in that
decision for assessing whether the relationship is one of
contractor or employee. A central aspect to be considered
is the control test. In that regard Mr Kellar on his own
evidence and that of Mr Aldridge simply collected his
contacts by telephone or in person from the administrator
and then got on with the job of selling the carpark
advertising space. He could talk to Mr Aldridge if he had
a problem and he used his own vehicle and any other
equipment to complete his work.
The agent for the applicant says that what happened with
the contract was that two old work colleagues had an
interview and very loosely agreed the arrangements
between them. This is the evidence and I accept this
submission. The applicant’s agent calls this a contract of
employment and I disagree. It can better and more
accurately be characterised as a contract for service, albeit
it was indeed an inappropriately loose contract.
I do not consider on the evidence of Mr Aldridge and Mr
Kellar that there was much by way of control exercised
by Mr Aldridge on behalf of the respondent, over Mr
Kellar. It was a loose arrangement. Mr Kellar simply
telephoned in mainly, got his contacts and attended to
them. The fact that he had 10-12 leads a day to follow up,
and hence did not have much time for other sales work,
does not lead me to a view that there was any large
measure of control placed on Mr Kellar. This was simply
the fulfilment of his contract for selling.
The fact that Mr Kellar had relatively regular hours is in
my view only indicative of how the bookings were made
and does not add significantly to any aspect of control of
Mr Kellar’s work. It is said on the applicant’s behalf that
he did not have a business name or seek taxation
deductions as a business. Next the applicant’s agent says
that Mr Kellar did not work for anyone else and had to
attend sales meetings. These matters are all said to be
supportive of the control test for Mr Kellar as an
employee. I have to rely on Mr Kellar’s uncontested
evidence for this.
In addition to what I have already said, balanced against
this view is that Mr Kellar did not have taxation deducted,
he invoiced for his claimed payment each week, did not
receive leave entitlements, and operated quite
autonomously, to sell the advertising space.
I would say in conclusion having considered carefully
all the submissions of the parties and the evidence that I
am not convinced that Mr Kellar was an employee. I have
had regard to the reasons in Stevens v Brodribb Sawmilling
Company Proprietary Limited (1985-86) 160 CLR 16
and The Western Australian Builders’ Labourers Painters
and Plasterers Union of Workers v. R B Exclusive Pools
Pty Ltd t/a Florida Exclusive Pools 77 WAIG 7. I am not
directed one way or the other by the contract [Exhibit
RK1]. Its terms appear to me to be capable of
interpretation as either a contract for services or a contract
of service. In deciding this matter I am cognisant of the
evidence given by Mr Aldridge and Mr Kellar in
particular. I do not consider that on balance that Mr Kellar
has proven his case. The clear impression I have of the
evidence is that Mr Kellar, an experienced salesman, knew
that the loose arrangement he had struck with Mr
Aldridge, on behalf of the respondent, was not that of an
employee. He objects justifiably to the respondent’s
treatment of him, but this does not alter the nature of the
contract he entered into.
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16 The respondent relied greatly on the contract in defending
this matter as if the contract was clear and spoke for itself.
In my view it does not and, as indicated, the contract on
its face could be taken to be the engagement of a contractor
or the employment of an employee. It was not until the
transcript and decision in Florida Pools (supra) was sent
to the respondent for final submission, that a more serious
attempt to explain the relationship was forthcoming. This
step was taken to ensure procedural fairness but was also
taken as, on hearing the evidence of Mr Kellar in
particular, I formed serious doubts about his claim.
17 Mr Crossley, on behalf of the applicant, also argues that
the respondent has attempted to contract out of the
Commercial Travellers and Sales Representatives’Award.
He says there is a convenient silence about Mr Kellar not
being an employee in the contract. He says that there is a
weakness in the document in that it does not have any
reference to Mr Kellar being a contractor instead of an
employee. I agree with this for the reasons stated; but as
I have said I have formed a different view of what
relationship Mr Kellar thought he was engaging in.
18 For all of the reasons expressed above I would find that
Mr Kellar was engaged as a contractor by the respondent
and hence I do not have jurisdiction to hear this
application. The application is therefore dismissed.
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Order.
HAVING heard Mr T C Crossley on behalf of the applicant
and Mr O Moon on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed for
want of jurisdiction.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
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Reasons for Decision.
Joseph Patrick Lynch and Normington Winn (the
applicants) were both employed by Mt Weld Nominees
Pty Ltd t/a Twinside Retaining Walls and Fences (the
Respondent) until 8th September 2000 when they were
both dismissed.
Each of them received a notice of termination in the
following form—
“We regret to inform you that the recent downturn in the
building industry has resulted in a severe cash flow shortage. We are (and will be) unable to continue to pay your
wages. Therefore, you will no longer be employed by
Twinside after Friday the 8th of September 2000.
We wish you well for the future,
Yours Faithfully
L.K. Polmear”
(Exhibit F4)
Each of the Applicants say that the notice of termination
was given to them without explanation by Mr Lyndsay
Polmear (Mr Polmear senior), the Chairman, of the
Respondent. Mr Joseph Lynch was engaged in April 1999
as Administrative and Internal Sales Manager by a
predecessor to the Respondent. On or about 13th May
1999 he received a letter from the Managing Director of
his then employer advising him that the business had been
sold and the new owners would take over from 1st July
1999. All monies due to him on 30th June 1999 would be
paid subject to him agreeing he would be engaged by the
new owner. In the letter of offer, (Exhibit F1), the writer
offered the opinion that he did not anticipate that the new
owner would change the fundamental basis of the terms
and conditions of employment.
That came to pass and the new owners took over with Mr
Lynch continuing to work as an Internal Sales and
Administration Manager. By letter dated 10th May the
terms and conditions of the new contract of employment
were specified. The offer was based on Mr Lynch
accepting the position of General Manager Twinside
Retaining Walls and Fences, it described the role as the
day to day running of the operation, including ‘company
functions in a financially responsible manner’. In his
evidence Mr Lynch disputed that he ever was able to do
so. He says that he worked under John Polmear who was
the Managing Director.
Mr Lynch said that he considered a Job Description Form
that had been presented to him, (Exhibit F3) and decided
that some changes were necessary to enhance the training
position of the company. On his analysis a large sum of
money was spent on advertising, he reduced this in both
radio and print media, even though the print medium
advertising was subject to contract. He also undertook
staffing changes by instituting a different scheme of
employment. In his evidence in chief he told the
Commission that Mr Polmear senior, the father of John
Polmear the Managing Director, came into the office on
the Tuesday 8th September 1999 he had documents folded
under his arm, he placed one on the other Applicant in
this proceeding Mr Winn’s desk, and came into Mr
Lynch’s office. He handed over the document with the
words “I’m sorry I am bearer of bad news” and walked
away.
Mr Lynch says he was totally shocked by the letter, he
could not absorb what was said, he had been told on
numerous occasions by Mr John Polmear that he was an
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asset to the company and that to receive a dismissal letter
in the way he did was devastating to him. He asked Mr
Polmear, senior for an opportunity to discuss the matter
as he thought it may be a practical joke. Mr Polmear,
senior assured him to the contrary, Mr Lynch made
enquiries about whether other employees were being laid
off and he was told that they were. These employees were
named. As far as Mr Lynch was concerned he had the
intention of serving the company for fifteen or so years
until he was ready for retirement.
He was aware that the trading situation of the company
was not good, on numerous occasions he had discussed
the problem with the Accountant. He had spoken to Mr
John and Mr Lyndsay Polmear together and individually;
every time that he mentioned the financials he was told
not to worry and that there was considerable asset backing
for the respondent’s operations.
After the dismissal Mr Lynch says that he suffered stress
such that he attended a medical practitioner, (Exhibit F5),
who prescribed him medication which he continues to
take. He was paid one weeks pay and two weeks pay for
notice, (Exhibit F6), he disputed that he had been paid
any money for redundancy as is shown on Exhibit F7.
Later he had seen a relative of the respondent’s owner
working in the operation and the advertisements that he
had stopped started to appear again in the West Magazine,
(Exhibit F9). In the period since he was dismissed, apart
from two jobs of four hours each duration, he has not
been able to obtain work.
During his cross examination Mr Lynch was subjected to
detailed questioning from Mr Moon, who appeared for
the Respondent, concerning his involvement in the
operations of the company. There is no need to summarise
that evidence in this part of the Reasons except to say
that when dealing with financial documents Mr Lynch
claimed that he had on numerous occasions pointed out
to the principals that they had to cut back but they
continued to go behind his advice, give increases of pay
to staff and massive discounts when the respondent was
in no sound position to do so. There was also decisions
taken to delay regular maintenance. On numerous
occasions he also had drawn to the attention of Mr
Polmear that there was an excessive interest load.
The thrust of the evidence of Mr Lynch was that
notwithstanding that he raised the financial position with
the respondent’s principals they continued to incur
expenses that he was not told about, this made his position
as a General Manager extremely difficult. He says that
he was reassured many times that there was no problem
because of the asset backing. He admitted too that the
production figures were not indicative of a healthy
position, he was aware even though he was not shown
the detailed financials that the Respondent was running
at a loss through the year leading up to his termination.
He had discussions with Mr John Polmear the Managing
Director on a continuing basis about the need to reduce
staff because of the build up of stock in store. When he
tried to institute staff redundancies the staff would go
behind his back and speak to either Mr Polmear senior or
Mr John Polmear. He was however able to effect a
reduction in the numbers of staff hired through the
employment agent being used by the Respondent.
The evidence of Mr Nomington Winn is that he is a person
of 40 years experience in the building industry, he
obtained employment with the Respondent after being
referred to it for a clerical job. After an interview on 12th
January 2000 he was offered a position as Assistant
Project Manager with an initial three month probationary
period commencing on 12th January 2000 concluding on
11th April 2000. During that time the contract could be
terminated by either party on a week’s notice.
By 15th March 2000 he had been offered a promotion,
(Exhibit F11), Mr John Polmear the Managing Director
wrote that he was pleased to confirm, the appointment as
Assistant Project Officer and formally offer the position
of Senior Projects Manager, describing it as a newly
created role. Mr Winn already performed many of the
tasks but there were additional responsibilities which
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included overall control of the project manager’s
responsibilities for the correct installation of work and as
an arbitrator and coordinator of warranty claims. He also
received a pay increase to $31,500.
Thereafter Mr Winn controlled installation quotations,
building plans submitted from clients and supervised the
Sales Project Manager and Installation Project Manager.
There were many problems with pricing. When he took
over the focus was mainly to relieve pressure on Mr John
Polmear, who was also doing quotations.
Mr Winn gave evidence that Mr John Polmear had given
him lists of prices which showed that some builders
received discounts from between 10 and 35% of the
recommended retail price which, in the opinion of Mr
Winn, was already too low. He attempted to have the prices
increased having made a schedule of new prices. Some
prices were raised but this did not stop Mr John Polmear
giving discounts. Mr Winn described this conduct as
trying to achieve jobs regardless of cost. On many
occasions he was over ruled on pricing by Mr John
Polmear.
In the last week of July 2000, some five weeks before his
dismissal, his remuneration was increased to $37,500.
He related meetings he had with Mr Lynch after he became
General Manager, these meetings were held in an attempt
to turn around the trading situation. He acknowledged
that in June and July there was a general downturn in the
building industry which is normal for that time of the
year. He had drawn attention of Mr John Polmear to the
situation and shown him the installation board which some
days was down to one day’s work. He was never given
any suggestion from senior management of the respondent
that his position was in jeopardy. No director of the
respondent made any complaint to him about the standard
of his work. On the contrary Mr John Polmear had told
him that he would like Mr Lynch and himself to take
charge of the company and run it while he was in the
Eastern States.
Mr Winn says that on the day he was dismissed Mr
Polmear senior came into his office, he did not have his
normal cheerful disposition. Mr Polmear senior handed
Mr Winn a folded piece of paper and said “I’m sorry” he
made no other explanation, the paper was a notice of
dismissal (Exhibit F4). Later Mr Polmear senior told him
that if there was a possible chance he could use him as a
contractor he might be able to. The Applicant rang Mr
John Polmear and requested a reference. On 18 th
September 2000 he received the following reference over
the signature of John Polmear—
“I have the greatest pleasure in writing this letter
regarding the integrity, work loyalty and personality of Norm Winn.
At Twinside Retaining Walls and Fences, Norm was
employed as Senior Project Manager. This is a position that relies on the incumbent being reliable,
diligent and personable. I will address each of
Norm’s qualities,
Reliable: Norm was reliable in all elements
of his work regime. He consistently produced
an outstanding level of work, and I could always rely on him to go the extra distance when
the situation required it.
Diligent: Norm was not only diligent but also
fastidious in ensuring all elements of his job
were done correctly. If he discovered something was overlooked, he would not rest until
he had resolved the problem.
Personable: The Senior Project Manager must
wear several hats; mediator, site supervisor,
etc. In each role, Norm had no problems. He
was well liked and he mediated exceptionally
well, always ensuring Twinside’s position was
not compromised.
Norm left Twinside Retaining Walls and Fences due
to the downturn in the building industry after the
implementation of GST. There is no doubt in my mind
that Norm is a valuable employee for who ever he is
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employed by and I strongly recommend, if you have
the opportunity to utilise his services, do so.
Please do not hesitate to contact me if you wish to
discuss anything about Norm. It would be my honour to speak with you about his qualities.
Yours sincerely,
John Polmear
Managing Director”
(Exhibit F13)
It is relevant to record that a reference in exactly the same
terms with a different identification was given to Mr Lynch
by Mr John Polmear.
18 Later in his evidence Mr Winn told the Commission that
he had seen that the Respondent had employed other
people in work which he recognised as that which was
previously done by himself. He also gave evidence of his
attempts to achieve employment.
19 The preceding is a sufficient summary of the evidence
presented on behalf of the Applicants in this matter.
20 The position of the Applicants is encapsulated in the
schedule to its Notice of Answer and Counterproposal.
In substance the answer forms the basis of the opposition
to the claim as presented by Mr Moon.
21 The Respondent agrees that both the Applicants were
employed, in the case of Mr Lynch between 1st July 2000
to 8th September 2000 and in the case of Mr Winn from
12th July 2000 to 8th September 2000. More likely than
not the terminations took place on 8th September 2000. It
is agreed that Mr Lynch was employed in the position of
General Manager at the time of his employment and Mr
Winn was Senior Projects Manager. It is claimed that the
Respondent terminated the services of both of the men
on 5th September 2000 for economic reasons.
22 It is submitted that following the introduction of the
Goods and Services Tax on 1st July 2000 that the housing
industry suffered a dramatic downturn in activity which
severely impacted on the operations of the Respondent.
Given the severity of the downturn and the level of activity
in housing sector the Respondent’s level of work was
similarly affected and as a consequence it was forced due
to the economic impact of the downturn to reduce its
workforce. There was a reduction in the number of persons
employed from about 23 in early 2000 to 11 by 27th
September 2000.
23 The Respondent rejected the assertions of the Applicants
that their duties have now been undertaken by members
of the family of the respondent’s Directors as it rejected
the allegation of the Production Manager had assumed
duties in the employer’s office previously performed by
Mr Lynch.
24 The Respondent contended that due to the pressing
economic circumstances it was forced to down size its
workforce. In doing so it reduced its office staff numbers
with the work being allocated to the remaining staff. It
has employed no one since the termination of each of the
Applicants.
25 On behalf of the Respondent the Commission heard
evidence from Mr Lyndsay Keith Polmear who is the
principal of Mt Weld Nominees. He related how he had
made a decision to in conjunction with other Directors,
to acquire the Respondent’s business on the assessment
that it would become a viable asset. As originally
structured his son Mr John Polmear was to run the
business. Mr Polmear senior considered that with his
military and business experience his son would be able
to handle the position. Mr Polmear senior gave evidence
that his son continued in that role until about four weeks
after the termination of the Applicants when he was
dismissed as the Managing Director for lack of
performance. The lack of performance related to financial
and a general management of the business. The lack of
performance of Mr John Polmear coupled with a similar
deficiency in senior management was sending the
Respondent bankrupt. For the good of the other members
of the Mt Weld Nominees Mr Polmear senior had to
intervene and intervene rapidly to deal with the problem.
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26 Mr Polmear senior gave evidence that since the changes
have been made there have been new and skilled people
involved to do the work previously done by the Applicants
and his son. The structure of the company is quite
different. It has continued to operate with an overall
reduction of 11 people employed. However at one stage
the factory was down to four or five key personnel.
27 Mr Polmear senior gave evidence that he decided to
restructure the business and make employees redundant.
He had allowed his son as much management latitude as
possible but the position was reached where the operation
was continuing to go down hill to an extent that on a
particular day the bank would not cash cheques. He
managed to deal with that situation at the time, but he
realised after making enquiries at the bank that the
Respondent had reached the bottom of the barrel, he had
to do something. He agonised over it. Eventually he rang
his son and told him to return from Queensland and that
he was going to start laying people off. He says that two
weeks before he had mentioned to Applicant Lynch that
the operation was top heavy and inside staff would have
to go. He says Mr Lynch objected to this but he did not
tell Mr Lynch that he would be one of the persons who
would be leaving. As far as Mr Polmear senior was
concerned what he meant was the Applicants Lynch and
Winn and anyone else whose work was not essential for
the ongoing operations of the company would have to
go. The situation was desperate, it was almost at the point
of no return and he had to do something. There was no
way that the operation could be kept going paying the
wages and operating costs under the structure that it had.
The banks would have most definitely foreclosed on the
operations, if that had happened the very large mortgages
against the family properties would have meant a forced
sale, the breaking up of investments that he and his family
had laboured for over forty years to build.
28 There were financial documents put to the Commission
concerning the losses. Pursuant to the powers in s.33(3)
of the Act as that information related to trade secrets and
profits and financial position of the Respondent the
Commission ordered that there be non disclosure. For
that reason though those documents will not be
summarised in these Reasons, however suffice to say that
the evidence of Mr Polmear senior is that the figures show
the restructuring was bearing fruit. All pricing had been
revised, the discounts had been refused and everything
concerning the finance had been revamped to replace what
Mr Polmear senior assessed as a shambles.
29 The proceeding recitations are sufficient summary of the
evidence for the purposes of these Reasons for Decision.
30 I have had the opportunity of seeing and hearing the
witnesses give their evidence. I find no reason to
disbelieve the story presented to the Commission by each
of the Applicants nor have I any reason to not accept the
version of events given to me by Mr Polmear senior who
described the events leading to his interventions in a
powerful and positive way. In assessing the evidence being
put to the Commission in this case the creditability of the
witnesses, apart from the reservation I express later, is
not an issue; it is the emphasis on the events and the
inferences that should be drawn from those events which
will decide this matter.
31 It is said by the Respondent that the terminations occurred
as a result of a restructure of the Respondent’s operations
that had been thrust upon it by the financial position. It is
said at law that there it is a term implied into a contract of
employment that where an employer decides to restructure
a job or to make a person redundant he will be entitled to
be informed as soon as reasonably practical after the
decision has been made to restructure or it is decided that
there will be a redundancy. It is also clear that individuals
are entitled to discuss with the employer the likely effects
of the restructure upon him or her and the likely effects
of redundancy upon him or her and the measures that
may be taken by the employer to award or minimise the
effects of the restructure. These are requirements flow
from the Minimum Conditions of Employment Act 1993
and have been discussed by the Industrial Appeal Court
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in FDR Pty Ltd v Jacob Gilmore and Jacob Gilmore v
Cecil Bros FDR Pty Ltd Cecil Bros Pty Ltd (1998) 78
WAIG 1099 where the Industrial Appeal Court considered
the effect of a failure to follow the terms of that Act.
On the other hand there is a question here about whether
reducing the number of employees in these circumstances
constitutes a redundancy. According to the dicta of the
Western Australian Industrial Appeal Court in Gromac
Packaging v Federated Miscellaneous Workers Union of
Australia, WA Branch 73 WAIG 220 at 224 it does ie “the
workforce is reduced because there was labour in excess
of that reasonably required to perform the work available
to the employer” hence in that circumstance the employer
had a valid reason to terminate the services of employees
because of the reasonable need to restructure. There was
a reasonable need to restructure the work and the
associated workforce and to reduce costs. The same court
in Amalgamated Metal Workers and Shipwrights Union
of WA v Australian Ship Building Industries WA Pty Ltd
(1997) 67 WAIG 733 held that the onus fell upon the
Applicant to show that another person should have been
dismissed rather than her/(him).
Ultimately what the Commission must decide whether
there has been a fair go all round as described in Federated
Miscellaneous Workers Union v Undercliff Nursing Home
(1995) 65 WAIG 371 and in making that assessment the
Commission is not to adopt the position of manager nor
to place itself in the position of the Respondent. It must
objectively analyse what happened against a normal
commercial background and decide whether what
occurred was fair in the circumstances.
I turn to my analysis in this matter but first it must be
said that the period of employment of Mr Lynch
commenced with the offer made to him in May 10 2000
by Mr John Polmear the Managing Director of the
Respondent. I am inclined to accept the story of Mr Lynch,
based upon his commercial background that he would
have been aware that the Respondent was operating in a
manner where its financial standing was at risk. I am
inclined to accept that he raised this issue with Mr John
Polmear but never pursued it to a position where he forced
Mr Polmear to confront the situation. He was prepared to
raise the issue with Mr John Polmear and acquiesced with
his answer. It is passing strange that he did not chose to
pursue the issues with Mr Polmear senior who visited
the operation from time to time and who Mr Lynch knew
to be the Chairman of the Respondent’s operating
company. I doubt that he seriously ever raised the matter
with Mr Polmear senior, even though his evidence is that
he did. It may be that in the face of Mr Polmear senior’s
strong personality the Applicant was not prepared to push
the matter. His timid demeanour in the witness box leads
me to that supposition. In short he may have had concerns
but he did not articulate them as strongly as a person in
the position of General Manager should have. There is
no substantive evidence that Mr Winn ever took any action
to tell Mr Polmear senior about the problems he had raised
with Mr John Polmear, who apparently did nothing about
them.
The analysis of the matters I think is best approached
from what Mr Polmear senior discovered and had to deal
with in maintaining the operation of the Respondent. He
discovered that the operations of the Respondent which
he had placed in the hands of Mr John Polmear were at a
disastrous financial ebb. I accept his evidence that the
seriousness of the state of affairs crystallized in his mind
when he was told by one of the accounting staff that an
important account could not be paid. Mr Polmear senior
arranged for the payment to be made and this galvanised
him into making a thorough examination of the financials
of the Respondent. He discovered that if it continued to
operate in the existing financial mileau it would fail. Such
a failure would cripple the whole of his family’s financial
affairs because the capital investment in the respondent
was secured against other properties in the possession of
the family that operated Mt Weld Nominees, the owner
of the respondent.
Mt Polmear senior could not afford to let this happen and
he moved quickly to deal with the problem. There is no
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doubt that he decided that the Respondent had to be
restructured and that its senior management team was
responsible for allowing it to get into the situation that it
had. In his eyes the senior management team included
his son John Polmear, the General Manager Mr Lynch
and the Senior Projects Manager Mr Winn. A fair
interpretation of Mr Polmear senior’s evidence is that the
performance of these three had been so abysmal that it
led to the situation where the Respondent’s operations
were in such financial jeopardy that if he did not move
quickly all of his family’s accumulated assets could be
lost. He therefore had a valid reason to take the action
which was necessary to preserve the financial viability
of the operation. In the context of the performance of Mr
Lynch and Mr Winn I am completely unconvinced that
the glowing references provided to each of them by Mr
John Polmear should be accorded any standing at all. It
is beyond belief that each of the applicants had the same
qualities that were describable in exactly the same
language. I discount the references from giving any
comfort to the applicants in these proceedings. In fact
they are manifestly untrue.
37 Against this background it is wrong to say that the two
employees the subject of these applications were made
redundant, I think on the balance of probabilities that
they were dismissed for performance failure. Mr Polmear
senior says he brought the situation to the attention of
Mr Lynch two weeks before he moved, however on his
own evidence he did not specifically warn Mr Lynch that
his own position was in jeopardy. Mr Winn received no
warning. Even though I accept Mr Polmear senior’s
evidence that at the time it was in his mind that the senior
staff in the office, as he described them “as generals
without staff”, would need to go. He was at fault in this
respect and did not give either Mr Lynch or Mr Winn the
opportunity to have anything to say about his assessment
of their standard of work. In that sense they had no chance
to correct any deficiency that there may have existed in
their performance.
38 This conduct by Mr Polmear senior can only be seen on
the case law to be procedurally unfair and I so find.
39 The question, is does this lack of procedural fairness taint
the whole of dismissals such that on an overall assessment
there was unfairness. As Kennedy J in Shire of Esperance
v Mouritz (1991) 71 WAIG 891 said that “should an
employer, in bringing about a dismissal, adopt the
procedures which were unfair to the employee is an
element in determining whether the dismissal was harsh
or unjust”. In other words the failure to be procedurally
fair is but one matter to be weighed in the balance.
40 Here is a situation where the Respondent’s existence was
threatened to a stage where its failure could bring down
the whole of the assets of the owners. I accept the evidence
of Mr Polmear senior that this was the correct description
of the affect of a financial failure of the Respondent. The
Respondent therefore had a valid reason to take action to
protect its ongoing viability and the dismissal of the two
Applicants in this case does not raise questions of
redundancy in the normal sense. It is clear that the work
which was done by them is still done by somebody. These
therefore were two dismissals along with that Mr John
Polmear which were taken in an effort to preserve the
operations of the Respondent. The Respondent is entitled
to take such action, whether it is unfair to the individuals
in all of the circumstances is the matter of balance. As I
have previously found the dismissals were procedurally
unfair but after careful consideration of the balance in
the whole of the circumstances of the terminations, given
the commands upon the Commission that there be a fair
go all round and not just to one party or the other, I find
that there was not unfairness to the point where the
Commission would find that the terminations were harsh
or unfair. That the Commission may have done something
else is not to the point.
41 This is a matter of fine balance, but on my assessment
the weight of evidence falls to the Respondent in the
matter and I so find.
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42 I add that even if I am wrong in this finding, it is clear on
the financial figures which were presented to the
Commission, that if the action had not been taken when
it was that the Respondent’s business would have failed
within a few weeks. If that be the case the potential for
each of these Respondents for loss would be limited in
my respectful view (see Bogunovich v Bayside Holdings
(1999) 79 WAIG 8). Both applications will be dismissed.
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Order.
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Reasons for Decision.
The Applicant’s solicitors filed an application on 19
October 2000 claiming that the Applicant was harshly,
unfairly and oppressively dismissed by the Respondents.
The Applicant was employed as a solicitor as head of the
Respondent’s litigation division. The application states
the Applicant started work on 3 April 2000 and ceased
on 11 October 2000.
Paragraph 20 of the application states—
“1. The Applicant was offered and accepted employment
as associate of the Respondent on a fixed two year
contract commencing on 3 April 2000, the terms of
which are contained within a letter dated 10 March
2000 (Annexure “TM1”).
2. The Applicant was thereafter summarily dismissed
by the Respondent (Annexure “TM2”), contrary to
the terms of the employment contract, on or about
21 September 2000.”
In Annexure TM2 Mr Hare instructed the Applicant on
21 September 2000 as follows—
“Your refusal to allow me unrestricted access to the
firm’s files and your failure to issue accounts as instructed in respect of files of the firm leaves me no
alternative but to advise that your employment with
this firm is terminated.
I ask that you leave the premises forthwith. You may
only take with you those items of personal property.
All items of furniture and fittings that are the property of E & S Legal Group are to remain. This
includes the computers and reference books under
leases paid for by E & S Legal Group. You are entitled to those computer documents created by yourself
and I suggest you take copies of these before leaving. All client files remain the property of E & S
Legal Group and must remain until such time as those
clients otherwise instruct us that they wish you to
personally continue with the conduct of their matters.
Your claim yesterday to Josephine Landro, our office manager, that I do not have authority neither to
direct you in the conduct of the matters of the firm’s
clients nor to ask you to leave the premises has caused
me concern. I have sought guidance from the Legal
Practice Board and Complaints Committee and they
have now intervened, stating that they view this matter most seriously. They have advised that both you
and I are, for the time being, to continue the conduct
of the firm’s business as before. A meeting of the
Professional Affairs Committee is then to be convened next Thursday, 28 September 2000 at which a
settlement of this matter will be determined.
I have been asked to prepare a report of my position
in this matter to the Committee and I enclose a copy
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for your information. I have also been advised with
respect to the trust funds held for your mother, R
Mijatovic, that she is entitled to request payment to
her and that Murie & Edward’s claim against the
firm is ill-conceived. I have, therefore, authorised
the payment of the remaining trust funds to her and
enclose a copy of my advice to Murie & Edward.”
The Applicant seeks to amend his particulars of claim as
follows—
“1. At all material times the Applicant was a solicitor
admitted to practice in the state of Western Australia.
2. At all material times the Respondents were a partnership conducting a legal practice.
3. The Applicant was employed by the Respondent as
an associate pursuant to a Contract of Employment
dated 10 March 2000 (“the Contract”), the material
terms of which were—
(a) the Applicant would receive a base salary of
$55,000.00;
(b) the Applicant would receive an incentive of
30% of paid professional fees and internal
disbursements exceeding three times his base
salary on all files under his direct conduct or
which were directly introduced by him to the
firm;
(c) The Contract was for a duration of two years
commencing from 3 April 2000;
(d) The duration may be extended or terminated
by mutual agreement or by two weeks written
notice in circumstances of professional misconduct.
4. Pursuant to the Contract the Applicant commenced
employment on or about 3 April 2000.
5. The Applicant thereafter faithfully fulfilled all obligations required of him pursuant to the Contract.
6. At no time during the course of the Contract was the
Applicant—
(a) counselled;
(b) provided with any warnings; or
(c) in any way warned that his employment was
in jeopardy.
7. Contrary to the terms of the Contract the Applicant’s
employment was summarily terminated on or about
21 September 2000.
8. In the alternative, on or about 11 October 2000 the
Respondents repudiated the Contract by unilaterally
varying the terms of the Contract, which repudiation was accepted by the Applicant on 11 October
2000.
9. In the alternative, the Respondents on or about 11
October 2000 dismissed the Applicant by—
(a) failing to pay, or properly pay, the Applicant’s
salary;
(b) denying the Applicant access to his office;
(c) removing the Applicant’s computer from his
office;
(d) denying the Applicant access to secretarial
support services;
(e) denying the Applicant access to client files.”
The Respondents object to the Applicant’s application to
amend the claim to provide for a claim in the alternative
as set out in paragraphs 8 and 9 above on grounds that
paragraphs 8 and 9 raise a new cause of action. In the
alternative it is argued that the Commission should refuse
leave to amend the Applicant’s claim on grounds that—
(a) The amendment is substantive and is not one of form.
(b) The Applicant through his conduct has abandoned
any claim that he was dismissed by the Respondents
on or about 11 October.
(c) The Respondents have incurred considerable costs
in preparing submissions for a preliminary argument
as to whether a dismissal occurred on 21 September
2000 and that if the amendment is allowed, the preliminary issue falls away.
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Accordingly it is argued that the Respondents will be
substantially prejudiced if the amendments sought in
paragraphs 8 and 9 are allowed by the Commission.

Background
7 The Respondents filed a notice of answer and
counterproposal in the Commission on 6 November 2000
(“the notice”) and served the notice upon the Applicant
in person on 7 November 2000.
8 The Commission convened a conciliation conference on
27 November 2000. At the conference the Applicant was
represented by his solicitor Mr Edwards. The Applicant
also attended the conference. Mr Hare appeared on his
own behalf and Ms Tuba was represented by Mrs Hartley
from Freehills. In a letter to Mr Edwards from the
Associate to Commission Smith dated 30 November 2000
it is recorded that—
“A conference was held by Commissioner Smith in
respect of this matter. You appeared on behalf of the
Applicant, Mr Mijatovic who also attended. Mr Hare
appeared on his own behalf and Ms Tuba was represented by Mrs Hartley. Ms Tuba also attended.
You advised Commissioner Smith that the Applicant was summarily dismissed on 21 September 2000
and that thereafter a new contract was entered into
whereby following a repudiatory breach by Mr Hare
the second contract came to an end on 11 October
2000. You also advised Commissioner Smith that
the Applicant’s claim that he was harshly, unfairly
or oppressively dismissed only applies to the alleged
termination that occurred on 21 September 2000.
At the conclusion of the conference the matter was
not resolved. Mrs Hartley advised Commissioner
Smith that the issue whether the Applicant’s employment was terminated on 21 September 2000 should
be heard and determined as a preliminary issue.
You advised Commissioner Smith that this application took you and your client by surprise.
Accordingly Commissioner Smith directed the parties as follows—
(a) Mrs Hartley, on behalf of Ms Tuba, and Mr
Hare are to file written submissions as to why
the forementioned issue can and should be
dealt with as a preliminary issue.
(b) You are to respond on behalf of the Applicant
by close of business 8 December 2000.
Commissioner Smith requested the parties to address
the estimated length of a hearing in respect of the
proposed preliminary issue and a hearing in respect
of all issues, including number of witnesses and
unavailable dates for January 2001.”
9 In compliance with the informal directions of the
Commission, the Respondent Mr Hare filed an outline of
submissions in support of the application for a hearing in
respect of a preliminary issue on 4 December 2000. Ms
Tuba’s solicitors filed an outline of submissions on her
behalf by facsimile on 1 December 2000 and filed the
original of those submissions in the Commission on 4
December 2000.
10 The Applicant’s solicitors filed an outline of the
Applicant’s submissions in opposition to the application
for a hearing of a preliminary issue together with the
document set out in paragraph 4 of these reasons. Attached
was a copy of a letter to Freehill Hollingdale and Page
dated 8 December 2000 in which it is stated—
“You will note that the particulars plead the timing
and manner of our client’s dismissal in the alternative. The alternative pleas are subsequent in time to
21 September 2000.
It is our view that the particulars largely dispose of
the contention that there should be a preliminary
hearing. Notwithstanding, we would be amenable
to the Respondents being provided with an opportunity to present any further submissions prior to the
Commissioner making her ruling, provided those
submissions were not unduly delayed.”
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11 The Respondents then filed further submissions opposing
any amendment to the Applicant’s particulars of claim.
12 In submissions filed on behalf of Ms Tuba it is stated—
“6. The new claim is properly characterised as a fresh
cause of action or claim not previously included in
the claim dated 19 October 2000.
7. The new claim is statute barred pursuant to section
29(2) of the Industrial Relations Act 1979 (“the Act”).
The claim is clearly outside the 28 day limit imposed
by section 29(2) of the Act.
8. The powers of the Commission are derived from the
terms of the Act itself. The Commission is not a superior court of record and has no inherent powers:
Robe River Iron Associates v Federated Engine Drivers and Firemen’s Union of Workers of Western
Australia 1987 AILR 50; Australian Glass Manufacturing Co Pty Ltd & Ors v Transport Workers
Union of Australia, Western Australian Branch 1992
AILR 285.
9. There is no power under the Act for the Commission to extend the 28 day limit: E J Richardson v
Cecil Bros Pty Ltd (1994) 74 WAIG 1017, Theresa
Bates v Mountway Nominees Pty Ltd [1998]
WAIRComm 133. The new claim is filed out of time
and must fail.
10. The Applicant’s claim is therefore confined to the
question whether he was dismissed by the Respondent on 21 September 2000.”
Legal Principles
13 Section 29(1)(b)(i) and (ii) of the Act provides—
“(1) An industrial matter may be referred to the Commission—
(b) in the case of a claim by an employee—
(i) that he has been harshly, oppressively
or unfairly dismissed from his employment; or
(ii) that he has not been allowed by his
employer a benefit, not being a benefit
under an award or order, to which he
is entitled under his contract of service,
by the employee.”
14 Further s.29(2) of the Act provides—
“(2) A referral by an employee under subsection (1)(b)(i)
cannot be made more than 28 days after the day on
which the employee’s employment terminated.”
15 The Applicant argues that the application was filed within
28 days of the date the Applicant’s employment was
terminated (irrespective of whether the Commission
ultimately finds that date to be 21 September or 11
October 2000). Further it is argued that the claim in the
alternative, does not raise a new cause of action, as the
cause of action is that the Applicant has been harshly,
oppressively or unfairly dismissed from his employment.
16 The Respondents argue that although the claims are
expressed in the alternative, the claim that an Applicant
has been summarily dismissed on one day and the
Respondents repudiated the contract of employment on
a later day raise separate causes of action because the
factual circumstances are different.
17 Pursuant s.26(1)(a) of the Act, the Commission in
exercising its jurisdiction is required to act in accordance
with equity, good conscience and the substantial merits
of the case without regard to technicalities or legal forms.
Further under s.26(2) of the Act, in granting relief or
redress the Commission is not restricted to the specific
claim made or to the subject matter of the claim.
18 After having regard to the requirements of s.26(1) and
(2) of the Act and to the fact that the application (whilst
poorly drafted), claims in paragraph 20 that the grounds
of harsh, oppressive or unfair dismissal are that the
Applicant was summarily dismissed on or about 21
September 2000, and paragraph 14 claims the last date
the Applicant worked was 11 October 2000, it is open to
amend the particulars of claim to contend that the
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Applicant’s employment summarily came to an end on
or about 21 September 2000, or alternatively came to an
end by action constituting a constructive dismissal on 11
October 2000.
It is my view that the application to amend in this case is
not to add a new cause of action. The Applicant merely
seeks to amend the particulars to state the date and the
basis on which it has said that the Applicant was harshly,
oppressively or unfairly dismissed from his employment.
Accordingly it is my view that the Commission has power
to amend the Applicant’s claim as set out in paragraphs 8
and 9 of the proposed particulars filed on 8 December
2000.
This matter is to be distinguished from the factual
circumstances and issues considered by the Commission
in Bailey v Sidney David Pauga and Michelle Pauga
trading as S & M Concepts Australia [2000] WAIRC 311
at [44]; (2000) 80 WAIG 4412 at 4415. In that case the
Applicant filed an application claiming that she was
denied contractual benefits, not being benefits under an
award or order, contrary to s.29(1)(b)(ii) of the Act. The
application was lodged on 14 March 2000 and the
Applicant’s employment was terminated on 1 March
2000. The issue raised was whether it was open to amend
the application to introduce a new action which was
otherwise barred in time. The Commission held that
despite the fact that the Applicant had made out a case
that she was harshly, oppressively or unfairly dismissed,
an employee may only refer such a claim within 28 days
after the day on which her employment was terminated.
Her application failed because she had not made an
application to claim she was harshly, oppressively or
unfairly dismissed within the period prescribed in s.29(2)
of the Act.
The question then rises as to whether the Commission
should exercise its discretion to allow the amendments to
the particulars of claim given the representation made by
the Applicant’s counsel on 21 September 2000 that the
Applicant did not intend to pursue any claim that he was
harshly, unfairly or oppressively dismissed on 11 October
2000.
The Applicant says that the parties cannot be held to
representations made at a conciliation conference because
of the confidential nature of the conciliation process.
Whilst settlement offers made in conciliation conferences
are usually made without prejudice, and any
representation made in the course of making such an offer
could usually be said to be without prejudice, the
representation made on behalf of the Applicant at the
conference on 21 September 2000 cannot be characterised
as such. It is apparent from the letter from the Associate
to Commissioner J H Smith to Mr Edwards that as a result
of the representation, applications were made on behalf
of each of the Respondents that the issue whether the
Applicant’s employment was terminated on 21 September
2000 should be heard and determined as a preliminary
issue.
The submissions filed on behalf of the Respondents in
support of the application for a hearing of the preliminary
issue are based on the assumptions that the Applicant
continued working for the Respondent until 11 October
2000 but that his contract of employment came to an end
on 21 September 2000 and he was subsequently reemployed under a separate contract of employment until
11 October 2000.
It is clear from reading the submissions filed on behalf of
each of the Respondents that if the amendment is allowed
by the Commission that the work carried out on behalf
of Respondents to prepare for the application for a hearing
of a preliminary issue will be thrown away.
In exercising its discretion to allow an amendment the
Commission should have regard to the competing interests
of the parties as equity requires that there be a balancing
of all of the competing interests associated with the matter
(Michael v Ridgeway (1994) 74 WAIG 1726 at 1728).
If the application to amend is denied, the Applicant may
be denied a successful outcome in light of fact that it is
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agreed that the Applicant’s employment ceased on 11
October 2000, it may be difficult for the Applicant to
make out a case that he was summarily dismissed on 21
September 2000.
28 A summary dismissal arises where an employer dismisses
an employee instantly, that is without warning and without
notice of pay in lieu of notice. In this matter the contents
of the letter to the Applicant from Mr Hare (TM2) are
said to constitute an act of summary dismissal. Whilst
the first two paragraphs of the letter contain a clear
statement that the Applicant’s employment is terminated
forthwith, the third paragraph states that the Legal Practice
Board and Complaints Committee have advised that the
Applicant and Mr Hare are to “continue the conduct of
the firm’s business as before.”
29 After having regard to the competing interests of the
parties, it is apparent that if the application to amend is
not granted that the prejudice to the Applicant is greater
than the prejudice to the Respondents. I will make an
order granting leave to amend and if either of the
Respondents wish to make an application for costs, I will
hear and determine the application in due course.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
TOM MIJATOVIC, APPLICANT
v.
PETER TERRENCE HARE AND
EVELYN LILLY TUBA T/AS E&S
LEGAL GROUP, RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
WEDNESDAY, 28 FEBRUARY 2001
FILE NO
APPLICATION 1659 OF 2000
CITATION NO. 2001 WAIRC 02179
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application to amend particulars of claim
granted
Mr C Edwards of counsel
Ms K Appleyard of counsel on behalf of
Ms Tuba
Mr P T Hare in person

_______________________________________________________________________________

Order.
HAVING heard Mr C Edwards of counsel on behalf of the
applicant and Ms K Appleyard of counsel on behalf of the
respondent and Mr P T Hare in person the Commission, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
1. That leave be and is hereby granted for the Applicant to amend his particulars of claim as set out in a
document filed in the Commission on 8 December
2000 and titled “Applicants Particulars of Claim”.
2. Leave be and is hereby granted to the Respondents
to amend their Notice of Answer and Counter
Proposal within 21 days of the date of this Order.
(Sgd.) J. H. SMITH,
[L.S.]
Commissioner.
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2001 WAIRC 02335
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
MARIE CLAIRE MOSS, APPLICANT
v.
JAM
DESIGN
STUDIO,
RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
TUESDAY, 13 MARCH 2001
FILE NO
APPLICATION 72 OF 2001
CITATION NO. 2001 WAIRC 02335
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Contractual entitlements awarded

81 W.A.I.G.

Order.
WHEREAS this is an application pursuant to section
29(1)(b)(ii) of the Industrial Relations Act 1979; and
WHEREAS the Commission having heard the applicant
finds that the amounts as claimed are owed;
NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
THAT the sum of $1420.36, less any taxation that may
be payable to the Commissioner of Taxation, be paid to
Marie Claire Moss within 7 days by the respondent Jam
Design Studio.
(Sgd.) S. WOOD,
[L.S.]
Commissioner .

Ms M Moss on her own behalf
No appearance

_______________________________________________________________________________

1

2

3
4

5

6

Reasons for Decision.
(Given extemporaneously and subsequently edited by the
Commissioner)
The application is an application pursuant to section
29(1)(b)(ii) of the Industrial Relations Act, 1979 (the Act).
The applicant, Ms Marie Claire Moss worked as an
Account Manager for the respondent, Jam Design Studio
from 17 July 2000 to 31 October 2000, when she resigned.
This matter was listed for conference on 27 February 2001
at which time the respondent did not attend. The matter
was listed for hearing on 13 March 2001 and both parties
were notified by letter on 28 February 2001. The
respondent did not attend the hearing and the matter
proceeded.
The applicant claims that the respondent owes her the
following monies; holiday pay of $1035.96 gross and
two full days of work, being $384.40 gross.
The applicant has tendered at hearing her contract [Exhibit
MCM1] which clearly shows a salary of $50,000 per year
and clearly shows an entitlement of 4 weeks annual leave.
The applicant was full-time with the respondent, and did
not take any annual leave whilst employed.
The applicant has also tendered at hearing [Exhibit
MCM2] which is a wages record for her entire time with
the respondent. The wages records clearly show payments
up to and including 27 October 2000.
The applicant has read into the record her resignation
which took effect from 31 October 2000. The applicant
has proven her case and I so find and I would order the
respondent pay to the applicant the amounts as claimed
being a total of $1420.36 gross less normal taxation
payments to the Commissioner of Taxation.

2001 WAIRC 02421
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
MARIE CLAIRE MOSS, APPLICANT
v.
JAM
DESIGN
STUDIO,
RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
TUESDAY, 27 MARCH 2001
FILE NO
APPLICATION 72 OF 2001
CITATION NO. 2001 WAIRC 02421
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Contractual entitlements awarded
Ms M Moss on her own behalf
No appearance

_______________________________________________________________________________

2001 WAIRC 02433
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
MARIO
PIETRACATELLA,
APPLICANT
v.
W.A. ITALIAN CLUB INC,
RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
WEDNESDAY, 28 MARCH 2001
FILE NO
APPLICATION 959 OF 2000
CITATION NO. 2001 WAIRC 02433
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application dismissed as not being
necessary or desirable in the public
interest
Mr F F G Voon of counsel
Mr C S Fayle as agent

_______________________________________________________________________________

Reasons for Decision.
Mario Pietracatella (“the Applicant”) made an application
under s.29(1)(b)(i) of the Industrial Relations Act 1979
(“the Act”) on 23 June 2000 claiming that he was harshly,
oppressively and unfairly dismissed by WA Italian Club
Inc (“the Respondent”).
2 An application was made by the Respondent that the
Applicant’s application be struck out. The application to
strike out was heard on 23 March 2001. After hearing the
parties I concluded that I would dismiss the Applicant’s
application pursuant to s.27(1)(a)(ii) of the Act, as I was
satisfied that further proceedings are not necessary or
desirable in the public interest. These are my reasons for
that conclusion.
History of the Application
3 The Applicant in his application states that he was
employed as a chef and started work on 8 May 2000 and
his employment was terminated on 22 June 2000.
However the Applicant also states under the heading
“Why do you claim you were unfairly dismissed?” that,
“Last Friday (16 June 2000) I was called in the office
and told I was dismissed”. Further in the application the
Applicant states he is not seeking reinstatement and is
seeking compensation of 4 to 6 weeks pay (= $3,325.00
to $4,988.50). The Respondent filed a notice of answer
and counterproposal on 13 July 2000. In the particulars
of the notice of answer and counterproposal it is stated
that the Applicant was informed on 13 June 2000 by the
Manager that his employment would be terminated and
the Applicant was given one week’s notice. Further it is
stated that Applicant worked until 22 June 2000.
4 A meeting was held between the parties by Deputy
Registrar Bastian on 22 August 2000. At that meeting an
1
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offer was made to resolve the matter on behalf of the
Respondent but the Applicant’s claim was not resolved.
5

A conciliation conference was held before me on 17
October 2000. At the conclusion of the conference the
matter was not resolved and the Applicant advised the
Commission that he wished his application to be listed
for trial. He also advised that he intended to brief Mr G
Lacerenza to appear on his behalf.

6

The Commission file records that on 20 November 2000,
after consulting the Applicant’s solicitor about unavailable
dates, the Commission listed the Applicant’s application
for hearing on 5 and 6 February 2001.

7

On 27 November 2000 the Respondent’s agent made an
application to the Commission for further and better
particulars of claim. The Commission advised the
Respondent’s agent that prior to the application for
particulars being considered by the Commission, the
Respondent should write to the Applicant’s solicitor and
request further and better particulars.

8

On 4 December 2000 the Respondent’s agent wrote to
the Applicant’s solicitor, Mr Lacerenza of G A Lacerenza
and Associates, requesting further and better particulars
of claim.

9

On 4 January 2001 the Respondent’s agent wrote to the
Commission advising that he had not received a response
to his letter dated 4 December 2000. The letter also
requested that the Commission deal with Respondent’s
application for particulars of claim and for consideration
be given to vacating the hearing dates on the basis that in
the absence of particulars, the Respondent may be caused
unnecessary prejudice. The letter also advised that the
Respondent’s agent had been informed that Mr
Lacerenza’s office was closed until 15 January 2001.

10 The Commission listed the application for a conference
on 17 January 2001. Mr Skivinis from G A Lacerenza
and Associates attended the conference together with the
Applicant. Mr Fayle and the Respondent’s Secretary/
Manager, Mr Perroni, appeared on behalf of the
Respondent. At the conciliation conference the parties
agreed that the dates for hearing set for 5 and 6 February
2001 should be vacated and that—
(a) The Applicant provide further and better particulars of why it is alleged he was harshly and
oppressively dismissed and in relation to his claim
for four to six weeks’ compensation;
(b) The Applicant’s further and better particulars be
provided to the Respondent and filed within 21
days;
(c) The Respondent to file and serve an amended
Answer within 14 days of the receipt of the Applicant’s further and better particulars;
(d) Mr Fayle and Mr Lacerenza to provide to Commissioner Smith’s chambers unavailable dates for
March and April by close of business 25 January
2001.
11 Following receipt of unavailable dates for hearing the
Commission re-listed the Applicant’s application for
hearing on 2 and 3 April 2001.
12 The Commission file indicates that—
(a) The further and better particulars of the application were not filed by 7 February 2001;
(b) On 16 February 2001 Ms Kotsopoulos, a Chambers Liaison Officer, left a message with a person
called Natalie at Mr Lacerenza’s office inquiring
whether the further and better particulars had been
sent to the Respondent’s agent; and
(c) On 7 March 2001 Mrs Edwards, an Associate,
telephoned Mr Lacerenza’s office inquiring
whether the further and better particulars had been
provided and filed.
13 On 20 March 2001 the Commission received an
application by letter from the Respondent’s agent
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requesting that the Applicant’s application be dismissed
pursuant to s.27(1)(a) of the Act. The application states—
“…
As of this date the Respondent has not received any
correspondence from the Application re his Claim,
and believes that the order of the 17th January has
been ignored. The order was made in the first place
because the Respondent was unable to understand
what the claim was, and therefore unable to properly prepare its case. The situation is not only
unchanged in this regard, it has now assumed a position whereby the Respondent faces significant
prejudice if this matter is to go ahead on the dates
set. Even if the Applicant complies with the Order
today, the Respondent now has less than the allocated 14 days in which to prepare for a two-day
hearing.
The Respondent therefore asks that the Commission
exercises its powers under Section 27(1)(a) of the
Industrial Relations Act 1979 and dismisses the
Application. The inability of the Applicant and his
Representative to supply any Further and Better Particulars of Claim clearly shows the triviality of his
claim. Further, and in the alternative, it is submitted
that it is not in the public interest to subject the Respondent, a non-profit organisation, to the
inconvenience and expense of defending itself in a
two-day hearing into mystery allegations. If there
was any substance to anything we should have known
by now.”
14 The Commission listed the application to strike out on
21 March 2001 for hearing on 23 March 2001. On 22
March 2001, further and better particulars of claim were
faxed to the Respondent’s agent from the Applicant’s
solicitor and were filed in the Commission on the same
day. Paragraphs 4 to 9 of the further and better particulars
of claim state—
“4. The Applicants employment ceased on the 22nd
day of June 2000 where the manager a Mr P
Perroni for the Respondent informed the Applicant that the Central Committee had discussed
his employment the evening of the 21st day of
June 2000 and dismissed him from his employment.
5. No reasons were provided to the Applicant as to
why he was dismissed and no opportunity was
afforded to the Applicant to speak to the Committee in respect of his apparent dismissal.
6. Subsequently the Applicant was informed by individual members of the Committee that the issue
of his dismissal was not discussed and did not
form the agenda of its meeting the 21st day of
June 2000.
7. The Applicant was unlawfully and unilaterally
dismissed by the Secretary of the Club by falsely
representing to the applicant that the termination
of employment came from the committee when
in fact that was not true.
8. Accordingly the Applicant left the employ of the
Respondent under a false assumption that he had
been dismissed when in fact it was the actions of
the Secretary who acted without authority at all
times.
9. In the premises the Applicant had suffered loss
of face, and reputation in the eyes of the Club
Membership.”
Submissions made on 23 March 2001
15 In support of its application to strike out the Applicant’s
claim and for an order that the Applicant’s claim be
dismissed the Respondent made the following
submissions—
(a) The further and better particulars raise a different case to that raised in the Applicant’s
application filed on 23 June 2000. In particular
the Applicant claims that he was informed that
he was to be dismissed on 16 June 2000 and then
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worked for a week, whereas the further and better particulars of claim state that the Applicant
was informed his employment was terminated on
22 June 2000. Accordingly the Applicant’s claim
has changed from termination of employment by
the giving of notice to a claim that he was summarily dismissed.
(b) The particulars raise new issues in that it is
claimed that the Respondent’s Secretary/Manager
did not have the authority of the individual members of the Respondent’s Committee of
Management to terminate the employment of the
Applicant. Further it is claimed that the issue of
the Applicant’s dismissal was not discussed at the
Committee meeting on 21 June 2000.
(c) In light of the allegations set out in the further
and better particulars the Respondent would be
prejudiced if the trial proceeds on 2 and 3 April
2001. Firstly because the Respondent needs to
speak to its members of its Committee (who were
members in June 2000) about an alleged meeting
on 21 June 2000. Mr Fayle on behalf of the Respondent informed the Commission that the
Respondent’s Committee is dysfunctional and
that it may be difficult to speak to those members. Secondly in light of the fact that the
Respondent has been given notice for the first
time that the Applicant was not informed his
employment was terminated until 22 June 2000,
the Respondent needs to locate an ex-employee
of the Respondent who was employed to replace
the Applicant and who commenced work in the
Applicant’s last week of employment.
16 Mr Voon on behalf of the Applicant advised the
Commission that the reason why the particulars of claim
were not attended to until 22 March 2001 was because of
inadvertence by his firm. He said the firm of G A
Lacerenza and Associates is a very small firm whose
business closed from the middle of December 2000 to
the middle of January 2001. He also said that the further
and better particulars had been drafted prior to 22 March
2001 but not provided to the Respondent or filed in the
Commission.
17 After pointing out to Mr Voon that the particulars of claim
appeared to be inconsistent with the application in that
the nature of the claim has changed from termination of
the contract of employment by the giving of notice to
summary dismissal, Mr Voon sought a short adjournment
and took further instructions from the Applicant. After
obtaining instructions Mr Voon informed the Commission
that the Applicant recalled that there was some discussion
about a week before he was terminated, however he was
not given notice that his employment was terminated until
22 June 2000.
18 It was argued on behalf of the Applicant that the
Commission should not exercise its discretion to dismiss
the Applicant’s application as the reason why the further
and better particulars were not provided to the Respondent
was because of an oversight by the Applicant’s
representatives and not through the fault of the Applicant
himself. Further it was submitted that the Applicant would
suffer an injustice if his claim is struck out. It was also
submitted that the Applicant’s claim is not trivial and that
the Applicant is ready to proceed to hearing on 2 April
2001.
Conclusion
19 I concluded that further proceedings are not necessary or
desirable in the public interest and that I would make an
order pursuant to s.27(1)(a)(ii) of the Act to dismiss the
Applicant’s claim for the following reasons—
(a) I accept that the Applicant has not personally been
responsible for the failure to attend to the request
for further and better particulars in a timely way.
Further I have had regard to the consequences to
the Applicant of dismissing his claim and to quantum of his claim. However, in my view, the
considerations set out below are matters in the

(b)
(c)

(d)

(e)

(f)

(g)

81 W.A.I.G.

public interest that outweigh the prejudice to the
Applicant.
All Applicants have a duty to prosecute their
claims without any delay.
In Kangatheran v Boans Limited (1987) 67 WAIG
1112 at 1113 the Full Bench approved of remarks
made by a Commissioner at first instance “that
the proceedings were expensive proceedings and
that in the public interest there was a necessity
for the Applicant to assiduously apply himself to
the pursuit of his claim …”.
In this matter the failure to attend to the request
for particulars in a timely way—
(i) Resulted in vacation of the dates set for
hearing in February 2001; and
(ii) Would have necessitated the dates set for
hearing in April 2001 be vacated.
The consequence of the failure to provide further
and better particulars is that costs are incurred to
the Respondent, in that this Commission has no
power to make any award for professional costs
that the Respondent has incurred in getting up
for an application for an adjournment of the hearing on 17 January 2001 and for the application
to dismiss (Brailey v Mendex Pty Ltd t/a Mair
and Co Maylands (1992) 73 WAIG 26).
I am satisfied that the further and better particulars raise a different claim. Accordingly, I have
had regard to the fact that it is not desirable in the
public interest for a Respondent to be confronted
with a different claim at a late stage of the proceedings which would necessitate a further
adjournment of these proceedings.
Further I have had regard to the fact that there is
a cost to the public in vacating trial dates at a late
stage of proceedings.

2001 WAIRC 02427
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
MARIO
PIETRACATELLA,
APPLICANT
v.
W.A. ITALIAN CLUB INC,
RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
WEDNESDAY, 28 MARCH 2001
FILE NO
APPLICATION 959 OF 2000
CITATION NO. 2001 WAIRC 02427
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Applicant dismissed as not being
necessary or desirable in the public
interest
Mr F F G Voon of counsel
Mr C S Fayle as agent

_______________________________________________________________________________

Order.
Having heard Mr F F G Voon of counsel on behalf of the
applicant and Mr C S Fayle as agent on behalf of the respondent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) J. H. SMITH,
[L.S.]
Commissioner.
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2001 WAIRC 02494
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
KELLY JANE PRIEST, APPLICANT
v.
ANOVOY PTY LTD, RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
MONDAY, 2 APRIL 2001
FILE NO
APPLICATION 2139 OF 2000
CITATION NO. 2001 WAIRC 02494
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application alleging denied contractual
benefits granted.
Ms K.J. Priest appeared on her own
behalf as the applicant.
No appearance on behalf of the
respondent.

_______________________________________________________________________________

1

2

3

4

5

6

7

Reasons for Decision.
(Extemporaneous)
The Commission has before it a claim by Kelly Jane Priest
that she was employed by Anovoy Pty Ltd and that as at
her termination she is owed a number of benefits to which
she is entitled under her contract of employment.
I am satisfied from her evidence, which is supported by
the payslips that became exhibits 1 and 2, that she was
indeed employed by Anovoy Pty Ltd. I am also satisfied
from those payslips that she was employed at a base rate
of $480.00 gross. I am also satisfied from her evidence
that she was dismissed by reason of retrenchment on 17
November 2000. There is no reason to disbelieve Ms
Priest’s evidence. It presents to me, with respect to her,
as being credible although I acknowledge that Ms Priest
has had some confusion perhaps as to the dates and I
hope that I haven’t contributed to those with some of the
questions that I have asked.
I accept however from the evidence of Mr Kingham, who
has through his own personal knowledge some
information of the date of termination and Ms Priest’s
illness in the week, before her final week, that Ms Priest’s
evidence is correct and I should accept it.
On that basis then, I turn to the claims that are before the
Commission. Ms Priest has amended the claim that she
lodged in the Commission, but it does seem to me that
the amendments that she seeks are mere amendments of
detail and do not change the claim in a way that would
require her to serve the amendment on Anovoy Pty Ltd
so that it would be aware of any changes. The amendments
that she seeks to make are matters of detail only and are
within the scope of the claim as filed in the Commission.
The first claim is that Ms Priest has not been paid for the
final week of her employment. Exhibit 2 shows a payslip
dated 2 November 2000, which is a Thursday, and
supports Ms Priest’s evidence that she is paid from
Thursday to Thursday and that she was paid up to and
including 2 November 2000. Mr Priest’s evidence is that
she was ill for the period from 3 November 2000 for one
week which takes it literally to the 10 November 2000
and I will return to that period of time subsequently. Ms
Priest then says that she worked on Saturday, 11
November 2000 and she then worked from Tuesday, 14
November 2000 to Friday, 17 November 2000 inclusive
and that not only has she worked on those days but she
has not been paid for that time worked.
I am satisfied from her evidence that that is the case and
accordingly, I find that Anovoy Pty Ltd owes Kelly Jane
Priest one week’s wages for work performed up to and
including 17 November 2000. That being a sum of
$480.00 gross.
Ms Priest’s second claim is that for the period of time
that she was ill between 3 November 2000 and 10
November 2000 that she had two and a half days’ credit
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in her sick leave entitlement and that she should therefore
be paid for two and a half days as being a sick leave
entitlement. I am prepared generally to accept that Ms
Priest had the conventional sick leave entitlement that
would accrue on the basis of 10 days per year. I notice
that in the pay slip of 2 November 2000 that she was paid
a sick leave day and that it seems unlikely therefore that
Ms Priest was paid a wage rate that incorporated sick
leave or something of that nature. I am also satisfied from
the medical certificate that Ms Priest was ill for that period
of time and I am prepared to accept her evidence that she
had a sick leave entitlement credit of two and half days. I
also accept Ms Priest’s evidence that she handed to
Anovoy Pty Ltd the original of the sick leave certificate
and that it was aware of her illness. I therefore find the
claim made out. She has calculated two and a half days
as $240.40 and I agree with that calculation and I therefore
find that on the second claim Anovoy Pty Ltd is required
to pay Ms Priest the sum of $240.40.
8 Ms Priest’s next claim is that she should have been paid
“two weeks’ wages for retrenchment without notice”. The
task of the Commission is not to assess what would have
been a fair payment for Ms Priest. The task of the
Commission is to establish whether Ms Priest had an
entitlement under her contract of employment to the claim
that she makes. It is not apparent to me from anything
that Ms Priest has said that she was entitled to any
particular payment upon retrenchment. She would as a
matter of law be entitled to a reasonable period of notice
if her employment was terminated by her employer for
reasons other than misconduct. I asked Ms Priest the
circumstances of the termination of her employment and
I accept her evidence that she was told that she was
dismissed by reason of retrenchment.
9 It appears to me that Ms Priest is entitled to a period of
reasonable notice upon the termination of her
employment. She has claimed a payment in lieu of two
weeks’ notice and that is based upon her knowledge of
the termination arrangements of other employees. It is
her understanding that a minimum of two weeks’ notice
was applicable if employees wished to leave the
respondent’s employment and it seems to me as a matter
of equity that a two week period would also apply in the
ordinary event if the respondent wished to terminate an
employee’s employment for reasons other than
misconduct and that is the circumstance in this case.
10 There is no suggestion that Ms Priest’s employment was
terminated for reasons other than retrenchment and
accordingly I find that it was a benefit under her contract
of employment that if the respondent had wished to
terminate her employment it would do so by giving her
either two weeks’ notice or the payment of two weeks’
wages in lieu of notice. I am also satisfied that that has
not been paid to her and accordingly on this claim Anovoy
Pty Ltd owes two weeks’ wages to Ms Priest and that has
been quantified by Ms Priest as $961.60. I agree with
that calculation.
11 Ms Priest claims proportionate annual leave on
termination. I am satisfied that Ms Priest was entitled to
annual leave and was not party to some arrangement
whereby payment for annual leave was built into her wage
because exhibit 2 at least shows an accrual of annual leave
hours. That being the case, I am prepared to accept as a
general proposition that Ms Priest would be entitled to
be paid pro-rata annual leave unless her employment was
terminated for reasons of misconduct which occurred
during the qualifying period. Referring to my earlier
comments, it is clear that Ms Priest was not terminated
for any reason other than retrenchment and accordingly
pro-rata annual leave is due. Ms Priest has calculated her
annual leave entitlement as being 2.3 weeks’ leave and
that is using a divisor of 38 hours per week. I tend to
accept that the divisor should be 38 hours per week that
being the number of hours per week that is ordinarily
found in awards of this Commission for the employment
of the nature that Ms Priest has described to me and in
the absence of any other evidence it would seem to me
that that is a reasonable divisor to use. I therefore agree
with Ms Priest’s calculation that the quantum of annual
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leave owed pro-rata is $1,105.85 and I therefore find that
that is owed to her by way of pro-rata annual leave.
12 Ms Priest’s final claim is that she has not been paid her
superannuation entitlement. In fact, the way she has
written her claim is that it says “superannuation of 31
weeks’ employment to be paid within the 2001 financial
year”. Ms Priest acknowledges that that is a claim that is
not within the jurisdiction of the Commission and indeed
I agree with her concession and on that basis that is not a
claim that I would take any further.
13 Accordingly, I propose to issue an Order in the following
form. An Order should issue firstly that Ms Priest is owed
one week and 2.5 days’ wages being entitlements due to
her for work performed, for payment for sick leave and
also wages in lieu of notice and that is an amount of
$1,681.40 and secondly that Ms Priest is owed the sum
of $1,105.85 by way of pro-rata annual leave.
14 Order Accordingly.

2001 WAIRC 02496
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
KELLY JANE PRIEST, APPLICANT
v.
ANOVOY PTY LTD, RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
THURSDAY, 5 APRIL 2001
FILE NO
APPLICATION 2139 OF 2000
CITATION NO. 2001 WAIRC 02496

Result
Representation
Applicant
Respondent

Representation
Applicant
Respondent

1

2

Application alleging denied contractual
benefits granted.
Ms K.J. Priest appeared on her own
behalf as the applicant.
No appearance on behalf of the
respondent.

_______________________________________________________________________________

Order.
HAVING HEARD Ms K.J. Priest on her own behalf as the
applicant and there being no appearance on behalf of the respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979, hereby orders—
THAT Anovoy Pty Ltd forthwith pay Kelly Jane Priest
the sum of $2,787.25 by way of benefits denied Ms Priest
under her contract of employment.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

2001 WAIRC 02268
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
DAVID SAAB, APPLICANT
v.
HOT COPPER AUSTRALIA LTD,
RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
MONDAY, 12 MARCH 2001
FILE NO
APPLICATION 774(A) OF 1999
CITATION NO. 2001 WAIRC 02268
_______________________________________________________________________________

Commission has jurisdiction and power
to deal with the claim. Leave to appeal
granted.
Mr M. Odes QC and with him Mr A.
Lucev (of counsel) appeared for the
applicant
Mr R. Le-Miere QC and with him Mr A.
Smetana (of counsel) appeared for the
respondent

_______________________________________________________________________________

_______________________________________________________________________________

Result
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Reasons for Decision.
On 15th June 2000 the Commission issued its decision in
David Saab v Hotcopper Australia Ltd No. 774 of 1999
[(2000) 80 WAIG 3099] it ordered that David Saab (the
Applicant) had been unfairly dismissed from employment
with Hotcopper Australia Ltd (the Respondent) on or
about 14th May 1999, and that he be reinstated in his
former employment with effect on and from 6th June
without loss of earnings and benefits as if he had not
been dismissed. It further ordered that the proceedings
be divided and granted liberty to the applicant to apply
in respect of shares and options.
The comments it made at page 3106 of the Western
Australian Industrial Gazette describe why liberty was
granted—
On this matter I accept the submissions on behalf of
the applicant. I agree with both Counsel for applicant and respondent that the Commission is unable
to order that the shares and options provisions in
the contract be issued. The applicant is entitled to
the benefit of his contract, however nothing has been
put which would enable me to assess what that benefit should be, nor have I received any argument
about whether the Commission has power to make
an award of damages if the specific terms of a contract cannot be ordered as in a case like this.
An Order for reinstatement in the terms [previously]
described will issue. In view of my comments concerning the shares and options the order will provide
for liberty to apply in respect of that matter. The proceedings will be divided pursuant to the powers
vested in the Commission under Section 27(s) of the
Act, to enable the application to remain alive to deal
with any application which might be made to exercise the liberty. The divided application will be
identified as No. 774(A) of 1999.
On 18th July 2000 solicitors for the applicant gave notice
that he wished to exercise the liberty granted to him in
relation to shares and options. On 3rd November 2000 the
solicitors for the applicant filed Particulars of Claim. By
those Particulars the applicant claimed a sum of money
equal to the lost opportunity to him of entering into the
market, exercising his options and realizing their value
during the exercise period (from 9th March 1999 to 9th
March 2003), further particulars of which would be
provided by way of expert evidence prior to and at hearing
of the matter. The applicant sought an order for the benefit
denied to him namely a sum of money equal to the value
of the shares and options as described in paragraphs 4
and 5 of the Particulars of Claim.
On 1st December 2000 the respondent filed a Notice of
Answer and Counterproposal in which it asserted, inter
alia, that the applicant’s claim is not an industrial matter
and hence was beyond jurisdiction. The Industrial
Relations Act (1979) (The Act), by s.29(1)(b)(ii) or
otherwise does not grant jurisdiction or power to enable
the Commission to award the applicant a sum of money
equal to the value of a benefit to the shares and options.
On 22nd December 2000 the solicitors for the applicant
filed a further response to the Notice of Answer and
Counterproposal of the respondent seeking strike out of
most of the paragraphs contained in the schedule to the
document filed on 1st December.
The Commission conducted a conference between the
parties relating to procedural matters on 16 January 2001.
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At the conference the intent of the decision of 15 June
2000 as it related to the issue of contractual benefits of
shares and options was discussed and it was decided the
matter would be listed for the parties to argue the
jurisdiction and power of the Commission to award the
type of remedy sought by the applicant and described in
the Particulars of Claim.
7 It was argued on behalf of the applicant that the finding
already made by the Commission is that he is entitled to
benefit of his contract and the shares and options
provisions of the contract are part of that benefit. It was
also found that the Commission was unable to assess what
the benefit would be because it had also made a finding
that it was unable to order that the shares and options be
issued to the applicant. It had heard no argument as to
whether the Commission has power to make an award of
damages when specific terms of the contract cannot be
ordered.
8 The applicant says that the issue to be determined is one
solely of jurisdiction namely whether the Commission
has power to award a sum of money where specific
performance of a benefit under a contract cannot be
ordered. In his submissions Mr Odes QC was careful to
describe the award as a ‘sum of money’ because it may
be neither damages nor compensation. However
described, it is a sum of money in lieu of a specific
benefits, it is a substituted form of specific performance.
The Commission’s source of power relating to contractual
benefits resides in s.29(1)(b)(ii) of the Act, this provision
is to be read in conjunction with s.23(1) and s.26(2).
Section 29(1)(b) provides an industrial matter may be
referred to the Commission by an employee where he
claims that he has not been allowed by his employer
benefits to which he is entitled under his contract of
service. Section 26(2) provides that in deciding such a
matter the Commission in granting relief or redress under
the Act is not confined to the specific claim made or to
the subject matter of the claim.
9 The powers conferred by the Commission of the Act must
be read consonant with the purpose of the Act, which is
to provide a comprehensive scheme regulating mutual
rights and duties of employers and employees.
Amendments that have been made to the Act by
introduction s.7(1)(A) and s.23(A) confirm that approach.
It is argued for the applicant that once the Commission
determines that a claim has been properly made under
s.29(1)(b)(ii) it has the jurisdiction to decide the claim
and in the exercise of that jurisdiction is to act in
accordance with the equity, good conscience and
substantial merits of the case. When it does so it is not
restricted to the specific claim or the subject matter of
the claim. This has been well and truly established by the
Decision of the Full Bench in Perth Finishing College
Pty Ltd v Watts [(1989) 69 WAIG 2307] and in Welsh v
Hills [(1982) 62 WAIG 2708].
10 In its decision in the David Saab v Hotcopper Australia
Ltd (supra) the Commission has already found that the
shares and options sought in the Particulars of Claim were
a benefit referred to under s.29(1)(b) of the Act and all of
the elements that are necessary to have been established
by the applicant have been. Because they have, the
Commission is not restricted to the specific claim or to
the subject matter. This means an order can be made by
the Commission where specific performance cannot be
granted, in lieu of such specific performance. This must
be so because to deny relief will enable the respondent to
benefit from unlawful conduct; this would defeat the very
purpose of the Act and would require an employee
unfairly dismissed or denied a benefit under his contract
to have to seek redress for a benefit under his contract in
a civil court.
11 The Commission has consistently ordered an employer
to pay damages in lieu of specific benefits promised under
a contract of employment. In support of this contention
Mr Odes submitted a schedule of authorities on denied
contractual benefits citing 22 cases where the Commission
has exercised the powers in the Act as the applicant says
they ought be exercised in this case. Some examples are
Truijens v Hanson Publishing Pty Ltd t/a Jam Design

12

13

14

15

16
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Studios (2001) 81 WAIG 318 where the Commission in
lieu of notice, annual leave and 17½% leave loading
granted remedies in cash; Pinnegar v The Lunching Pad
Pty Ltd t/a Mezzonine (2000) 80 WAIG 5655 where once
one month’s notice was converted to cash; Purnell v Arora
Pty Ltd CAN 008947957 t/a Arb 4X4 Accessories (2000)
80 WAIG 4849 where a mobile telephone account was
converted to cash; Stokes v Wingstar Holdings Pty Ltd
(1999) 79 WAIG 298 where salary packaging including
commission and supplied motor vehicle was converted
to cash and Royal International (WA) v Valli (1998) 78
WAIG 1110 where 40% commission was converted to
cash as a denied contractual benefit.
Mr Odes made clear that even though the respondent had
tried to paint a picture that the claim is really for breach
of contract and the applicant is seeking damages for loss
of opportunity to get the shares and sell them, that is not
the essence of the argument at all. The applicant is not
seeking contractual damages, it simply wants to enforce
a benefit under the contract. The mere fact that it could
be categorized and could be valued by reference to
common law concepts does not mean that it is no longer
a contractual benefit under the contract, this is clearly
the ratio in Perth Finishing College (supra).
The respondent argues that the Commission does not have
jurisdiction to hear and determine the matter because the
application is not a claim that the applicant has not been
allowed by the respondent, a benefit to which he is entitled
under his contract of service and therefore the matter
cannot be referred pursuant to s.29(1)(b)(ii). The
Commission does not have power to make the orders
sought because the subject of the application is not an
industrial matter as defined in s.7(1) and s.7(1)(A) and is
hence not within jurisdiction under s.23.
The vice in the applicant’s claim is that it does not claim
a benefit; it does not seek an order that the respondent
issue him the shares and options. He claims instead, a
sum of money equal to the value of the shares and options.
That is not a benefit under the contract because the
contract does not provide that the respondent is to pay
the applicant a sum of money equal to the value of the
shares. That is not to say the applicant could not make a
claim for damages in the civil court which may make an
award in his favour against the respondent for breach of
contract in failing to issue the shares and options. That is
an award he may recover as a result of breach of contract
but it is not a benefit to which he is entitled under the
employment contract and that is the key. In s.23A(1)(a)
the Act recognizes the distinction between a benefit under
the contract of employment and an amount to which a
claimant is entitled on the one hand and compensation
for loss or injury by a wrongful act.
The jurisdiction is not available because a claim for
damages for breach of contract is not an industrial matter
as defined in that it does not relate to rights and duties of
employers’ employees, instead it relates to failure to allow
benefits under contract of services, that is damages for
breach of contract, and that does not sufficiently relate to
rights and duties of an employer and an employee. Section
7A expressly makes an industrial matter a matter relating
to failure of employers to allow employees benefits under
the contract of service it does not provide that an industrial
matter includes a claim for compensation or damages for
failure to allow a benefit.
The respondent through its Counsel Mr Le-Miere QC
examined Industrial Court authorities and in particular
dealt with in some detail the implications of the Decision
in Robe River Iron Associates v Adste [(1997) 68 WAIG
11] (Pepler’s Case). The Commission is urged to regard
that decision as authority that s.29(1)(b)(ii) is strictly
limited to allowing an entitlement arising out of a contract
of service, it is restricted to an employee’s contractual
rights and does not empower the award of compensation
at large. The Industrial Appeal Court also held that the
Commission does not have jurisdiction or power to make
an order awarding compensation or any other money
payment in the exercise of the separate head of
jurisdiction. The principle applies to cases concerned with
existing contractual entitlements as well as creation of
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new rights to compensation for unfair dismissal or
compensatory payments for redundancy subject to the
termination of a contract of employment.
The authorities relied upon by the applicant are
distinguishable. In Perth Finishing College v Watts (supra)
the claim was for a benefit under the contract not a money
sum in lieu of a benefit under the contract that the
employer had not allowed the employee. The Full Bench
had said it was not necessary to decide whether a claim
for unliquidated damages for a breach of a contract of
service may be a benefit. Welsh v Hills (supra) should
also be distinguished as inconsistent with the decision in
Pepler’s Case and must be considered to be no longer
good law. Finally it is argued that if those cases are not
distinguishable and to the extent they support the
applicant’s argument they are inconsistent with the
findings in Pepler’s Case and should not be followed.
In my opinion the answer to the question of jurisdiction
and power posed in this application that has been
determined by the Full Bench in Perth Finishing College
v Watts (supra). At page 2308 the Full Bench observed
“that the question which the Commission quite rightly
turned to consider was since the application was one
pursuant to s.29(b)(ii) of the Act, whether the unexpired
term of a fixed term contract is a “benefit” for the purpose
of the section. After considering Walsh (sic) v. Hills 62
WAIG 2708 and Waroona Contracting v Usher 64 WAIG
1500 the Commissioner considered that the claim of the
applicant in the proceedings had been denied a benefit
under a contract of service, namely the promise of
employment for three years. The claim was therefore one
properly made.” Later the Full Bench noted that the
Commission at first instance had clearly found that it was
being asked to award an employee a benefit to which the
employee was entitled by virtue of the contract of the
service but which had been denied to her. The
Commission found there was not a mutual determination
of the contract and held that the claim that the applicant
had been denied a benefit under the contract of service
that being a promise of employment for three years. That
claim was properly made under s.29(b)(ii).
The Full Bench further observed that once the
Commission determined that the claim was properly made
under s.29(b)(ii) it had the jurisdiction to decide it and
that in the exercise of that jurisdiction it shall act according
to equity, good conscience and substantial merits of the
case and “…In granting relief or redress the Commission
is not restricted to the specific claim made or the subject
matter of the claim see s.26(2 )to which the Full Bench
added… In addition, as the Commissioner said, the
precise benefit forgone may be the relief to be granted in
many cases, and in other cases, it may not.”
It is argued by the respondent that Pepler’s case is
authority for its argument that there is no jurisdiction and
power. The Full Bench discussed this matter at page 2312
in Perth Finishing College—
“What Rowland J. said in Pepler’s Case (op.cit.) as
to the necessity for the contract to be extant and the
effect of reinstatement in that situation was clearly
restricted to section 29(b)(i). Section 29(b)(i) clearly
apprehends that a claim for unfair dismissal, which
must occur when the contract is not extant, should
be contained within “an industrial matter”.
Section 29(b)(ii) does not exclude the same, and in
this case, illustrates precisely how within the framework of an industrial matter such a claim can occur.
It is, in our opinion clear also that section 29(b)(ii)
expands the definition of industrial matter so that
an industrial matter may be referred [i.e. because
there is a claim under section 29(b)(ii)]. That is, the
claim renders it an “industrial matter” even if it were
not”
(emphasis added)
The Full Bench also observed that where there is an
entitlement to a benefit under a contract that entitlement
continues upon the termination because …in section
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29(b)(ii), the entitlement is “under” (i.e. “by virtue of or
pursuant to”) the contract of service. The entitlement
remains whether it is pursued or not.
On the basis of this reasoning the Full Bench determined
that whatever the date of the termination of the contract
in Perth Finishing College, and that was in dispute, there
nevertheless remained an entitlement under the contract
to remuneration for the balance of the three year period
depending on the nature of the contract. It concluded there
was clearly jurisdiction in that case because the benefit is
…‘therefore what is the employee’s right under the
contract.’ Relevantly to for this case it referred to Olney
J’s opinion in Pepler’s Case that there was nothing in the
Act to justify the exercise of jurisdiction to award a
dismissed employee compensation or any other money
payment except as an incident to an order for reinstatement
or re-employment made under s.29(b)(i). The Full Bench
decided “The words of section 29(b)(ii) are plain. A claim
under section 29(b)(ii) cannot lie, therefore, for
compensation as such, but for a benefit.”
The Full Bench gave considerable attention to the meaning
of the word “benefit” it included a wide variety of
claimable items from the value of board and lodgings to
recovery of value of tips which might have been expected
to be earned. It observed that in a jurisdiction such as this
where equity and good conscience and substantial merits
of the case are mandatory considerations, a wide view of
the meaning of “benefit” must be given. Relating this to
the matters then before it, it said—
“Thus, quite clearly, the right to enforce a claim for
wages by a claim for liquidated damages at law arising from a fixed term contract is easily identifiable
as a benefit to which a person is entitled under his
contract of service, as is the agreed provision of work
for a fixed period under a fixed term contract. If a
person were entitled to work and to be paid under a
contract of service for the fixed term, then that clearly
is a benefit. It matters not that the amount claimable is called “damages”. It is the recovery of
remuneration which he/she was entitled to be paid.
Damages is what the amount might be called at law.
It is still a benefit to which an employee is entitled
as defined by Johnson C. in Balfour v. Travelstrength
Ltd (op.cit.), and of the same genus as those benefits under the contract referred to by Macken
McCarry and Sappideen (op.cit.).
Although described as such in Waroona Contracting v. Usher (op.cit.) and Welsh v. Hills (op.cit.), it is
not compensation, but the claiming and recovery of
a benefit to which there is entitlement.”
Finally the Full Bench said that the matter then before it
was not a claim for compensation it was a claim for a
benefit as described in s.29(b)(ii), but even if it were not
so described and carried the label of compensation it
would not be outside jurisdiction provided it fitted the
definition of ‘benefit’ and the words ‘entitled under his
contract of service’ in s.29(b)(ii). Pepler’s Case is not
authority for the proposition that a benefit is compensation
under s.29(b)(ii) it is indeed authority that compensation
is non available by that name under the Act and certainly
authority for the proposition that s.29(b)(i) does not
authorize compensation to be paid except in connection
with an order for reinstatement.
I conclude that the claim as described in the Particulars
of Claim relates to the rights and duties of an employer
and an employee. It is therefore an industrial matter
capable of being referred under s.29(1)(b)(ii). It relates
to benefits as they are broadly defined in Perth Finishing
College (supra). The Commission therefore has
jurisdiction and power to deal with it.
In my respectful view the circumstances in this case are
so similar to the circumstances described by the Full
Bench in Perth Finishing College that it is right to apply
the ratio of the decision therein and for that reason the
Commission will proceed to hear and determine the matter
having decided that it has jurisdiction and power to do
so.
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26 The Commission has exercised the jurisdiction conferred
on it under s.24 of the Act in this determination and in
accordance with s.24(2)(b) grants leave to the respondent
to appeal should it wish to exercise such leave.

Result
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Commission has jurisdiction and power
to deal with the claim. Leave to appeal
granted.

Representation
Applicant
Respondent

Mr M. Odes QC and with him Mr A.
Lucev (of Counsel) appeared for the
applicant
Mr R. Le-Mierre QC and with him Mr
A. Smetana (of Counsel) appeared for the
respondent
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
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COMMISSIONER J F GREGOR
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Declaration and Order.
HAVING Heard Mr M. Odes QC and with him Mr A. Lucev
(of Counsel) appeared for the applicant and Mr R. Le-Mierre
QC and with him Mr A Smetana (of Counsel) appeared for
the respondent, the Commission pursuant to the powers vested
in it by the Industrial Relations Act 1979 does hereby declare
and order—
(1) THAT the Commission has jurisdiction and power
to deal with the claim; and
(2) THAT leave be granted to appeal pursuant to s.24(2)
of the Industrial Relations Act 1979.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

____________________________________________________________________________

SECTION 29 (1)(b)—Notation of—
Applicant

Respondent

Number

Commissioner Result

Allison BA

West Australian Locomotive Engine Drivers’
Firemen’s and Cleaners’ Union of Workers, The
West Australian Locomotive Engine Drivers’
Firemen’s and Cleaners’ Union of Workers, The
Ian Dunn Century Drilling Ltd
Perth Football Club
Employment National (Administrations) Pty Ltd
WA Spencer Electrical (Partners: J & S Poulsen)
Patterson Ord Minnett Ltd
Margaret River Wine Company Pty Ltd T/A Stellar
Ridge Estate
Chua Family Trust Pty Ltd
The Roman Catholic Archbishop Perth and Mater
Christi Catholic Primary School Board
Dileum Pty Ltd & Austie Nominees Pty Ltd
Cian Services Pty Ltd T/A Fastway Couriers (WA)
Bartels Pty Ltd T/A Western Cabinets
Coventry Group Ltd
Richard Lovegrove
P & O Catering & Services Pty Ltd ACN 008 694 442
Perth Candy Company
Solomon Brothers
Kosta Suleski
Reginald Leslie Kernaghan & Margreta Aline
Kernaghan
Alan Bruce Brokerage Group Pty Ltd
Mr Michael Ahern
Mr Michael Ahern
Direct Motors Pty Ltd T/A Bunbury Toyota
Central City Drainers—John Ainsworth
Board of Management of Centrecare Marriage and
Family Service
Perilya Mines Limited NL
Berachah Pty Ltd CAN T/F Armstrong Family Trust
T/A Pizza Hut
Leisurenet T/A Healthland Fitness International
Foundation Christian School Board
Tyco Australia Pty Ltd (ACN008 399 004)

2054/1998

Scott C

Dismissed

917/1999

Scott C

Dismissed

1969/2000
1431/2000
796/2000
73/2001
1115/2000
1846/2000

Scott C
Fielding SC
Scott C
Scott C
Kenner C
Smith C

Withdrawn
Discontinued
Dismissed
Dismissed
Discontinued
Discontinued

202/2001
132/2001

Kenner C
Kenner C

Discontinued
Discontinued

447/2001
1982/2000
2122/2000
2082/2000
238/2001
1135/1999
200/2001
33/2001
1941/2000
1273/2000

Coleman CC
Gregor C
Scott C
Beech C
Scott C
Gregor C
Beech C
Kenner C
Coleman CC
Gregor C

Discontinued
Discontinued
Dismissed
Discontinued
Dismissed
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued

158/2001
15/2001
14/2001
562/2001
66/2001
563/2000

Beech C
Scott C
Scott C
Coleman CC
Beech C
Beech C

Withdrawn
Dismissed
Dismissed
Discontinued
Discontinued
Discontinued

1641/2000
1266/2000

Gregor C
Beech C

Discontinued
Discontinued

1664/2000
2092/2000
1758/2000

Wood C
Kenner C
Smith C

Discontinued
Discontinued
Discontinued

Allison BA
Argentieri J
Armstrong G
Aylmore CR
Barron P
Bell S
Berson RC
Bewetz N
Biss E
Bjelanovic JJ
Blunden PR
Bonannella G
Bowman M
Bradley GG
Brindle IC
Burns C
Bye D
Cann T
Caruso G
Catalano SM
Cate DA
Cate RE
Cates MJ
Corfe JS
Cox BL
Crowley MJ
Cunningham SN
Daniels DJ
Davis CH
Davison B
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Applicant

Respondent

Number

Commissioner Result

Dierckx RC
Dodsworth A
Dumitru A
Dunning P
Dwyer CP
Elliott G
Emery L
Fair M
Fazio IG
Fitzhugh FA
Frayne AT
Frost DA

Kiam Corporation Limited
ARCCA Industries Pty Ltd
The Fox & Hound Bar & Bistro
Superstars and Legends Pty Ltd
Supply Direct Pty Ltd
Travelshop.com.au Pty Ltd
Internet Tuition College Pty Ltd
HR Operations Pty Ltd T/A Hyatt Regency Perth
Cusmia Corporation P/L T/A Cusmia Property Cons
Kid Care Pty Ltd T/A A Childs Kingdom
Community Newspaper Group Ltd
Feniche Investments P.L. Trading As Patersons
Landscaping
Barocco/Baysgold Ltd
Julia Ross Recruitment Pty Ltd
Western Swan Community Living Association Inc.
Cian Services Pty Ltd T/A Fastway Couriers (WA)
Albany Esplanade Pty Ltd T/A The Esplanade Hotel
J Corp Pty Ltd
MR Bill Walker—Riverside Gardens Estate
Gibsons & Paterson (WA) Pty Ltd
East Point Pty Ltd trading as Auto Parts
Newcrest Mining Ltd
Canning Vale Weaving Mills Ltd
Resold.Com.Au Pty Ltd
Airport Retail Enterprises Pty Ltd
Styleplan Interiors Pty Ltd
Western Australian Cricket Association
Instrumentation and Combustion Engineering
Peedac Pty Ltd
Perth 4WD Rentals
Friends Tea and Coffee House
The Telephone Connection
Paradox Digital Pty Ltd
Norgard Clohessy Chartered Accountants
Servcorp Australia Holdings Pty Ltd
Bartter Enterprises Pty Ltd
Godwin David Moss Realtors Group Pty Ltd
JA & JG Della Bosca
Julia Ross Recruitment Limited
Max Resources Ltd ARBN 009 568 594
The Brand Agency Pty Ltd
The Brand Agency Pty ltd
Dorsogna Limited
Sphinx Restaurants Australia Pty Ltd
Channel 31 Access Television
National Office Products Ltd T/A Bookland
Templar Security Pty Ltd
Stellar Systems Pty Ltd
M & A’s of Denmark
Minora Investments Pty Ltd T/A Leisure Inn
(ACN070 134 799)
Prestige Property Services
Swan Christian Education Association
Etos Australia Pty Ltd
Chairman of Commissioners City of South Perth
Council
Geisha Bar
McSwan and Associates

1788/2000
1847/2000
181/2001
2032/2000
24/2001
1041/2000
1662/2000
114/2000
551/2001
2130/2000
205/2001
163/2001

Smith C
Gregor C
Beech C
Scott C
Kenner C
Kenner C
Beech C
Beech C
Coleman CC
Smith C
Beech C
Scott C

Discontinued
Discontinued
Discontinued
Dismissed
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Dismissed
Discontinued
Dismissed

1766/2000
307/2001
1433/2000
1972/2000
36/2001
2058/2000
150/2001
1525/2000
1945/2000
1602/2000
2057/2000
71/2001
546/2001
250/2001
2140/2000
414/2001
1929/2000
2056/2000
59/2001
1842/2000
428/2001
429/2001
298/2001
2074/2000
504/2001
19/2001
236/2001
1675/2000
125/2001
125/2001
277/2001
118/2001
1850/2000
2097/2000
74/2001
120/2001
1951/2000
1975/2000

Wood C
Kenner C
Kenner C
Gregor C
Gregor C
Beech C
Wood C
Beech C
Smith C
Kenner C
Kenner C
Gregor C
Wood C
Beech C
Beech C
Scott C
Scott C
Gregor C
Scott C
Gregor C
Coleman CC
Coleman CC
Beech C
Wood C
Coleman CC
Kenner C
Scott C
Wood C
Beech C
Beech C
Scott C
Coleman CC
Kenner C
Gregor C
Beech C
Coleman CC
Beech C
Wood C

Dismissed
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Dismissed
Dismissed
Dismissed
Dismissed
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Dismissed
Discontinued
Discontinued
Discontinued
Withdrawn
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Struck Out
Discontinued

423/2000
2069/2000
474/2001
622/2001

Coleman CC
Kenner C
Coleman CC
Gregor C

Discontinued
Discontinued
Discontinued
Dismissed

1448/2000
258/2001

Smith C
Kenner C

Discontinued
Discontinued

Gailbraith LB
George M
Golding AI
Guinan BL
Hall N
Hanrahan I
Harding JH
Henderson HM
Hooper TJ
Howlett TL
Ilijazi A
Jeff S
Karba C
Kelly SA
Kenyon AT
Kern M
Kickett GD
King MK
Kozyrski DK
Laidley SA
Langham K
Langham K
Lavender LM
Lee K
Lehn CA
Lloyd KJ
Logue N
Lunt WT
Maclean M
Maclean M
Macri G
Markiewicz M
Markovich J
Martello AS
Matthews AJ
Matthews KG
McConkey AW
McGavin C
Medwin GL
Moggridge J
Moore WJ
Moylan DL
Mulliner F
Neville M
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Applicant

Respondent

Number

Commissioner Result

Nicholls DT
Nicholls T

Axis Information Systems Pty Ltd
A.N Gilbert Pty Ltd T/A Gilbert, Bridal, Floral &
Handicraft, A.J. Gilbert T/A Aurora Traders
D.E. Engineers Trust T/A D.E. Engineers
ABN 79 596 519 944
Aherns (Suburban) Pty Ltd
Carparts Distribution Pty Ltd
Perth Flying Squadron Yacht Club Inc
Internet Tuition College Pty Ltd
Internet Tuition College Pty Ltd
Julia Ross Recruitment
Salonika Pty Ltd T/A Spencer Signs
Spencer Signs
Westday Investments Pty Ltd ACN068100658
T/A Metro Filters
Cove Fitness Pty Ltd
Gary Gunn AG-Ready Services
Farmers Centre Pty Ltd Dumbleyung
Geraldton Port Security Pty Ltd
KTM Enterprises Pty Ltd
Century Resources A Division of Downer Group
Limited
Hungry Jacks Glengarry
Hotcopper Australia Ltd (ACN085 911 753)
William M Mercer
Benara Nurseries Iain James
6PR Southern Cross Radio Pty Limited
96FM Southern Cross Radio Pty Limited
HI Tech Cylinder Heads
SP Hay
Shire of Katanning
Car Lovers Car Wash Ltd
Banwell Pty Limited Trading As Boat Torque 2000
Weskinglia Holdings Pty Ltd T/A Fast Eddys Morley
Heo Foo
Automotive Industrial & Mining Supplies
(Automotive Electrical Technologies)
Goldy Motors
APC Engineering Pty Ltd
Transmission Nominees Pty Ltd T/A Driveline
Auto Parts
Jocor Pty Ltd C.P.E. Cables Manufactures
Genen Pty Ltd T/A Reubens Café
Homebuyers Centre
(Dianella Fruit & Vegetable) Volcano Investments
Pty Ltd
Donald Harrington, Peter Griffiths & Mark Smith
T/A Marble Bar Travellers Stop
Donald Harrington, Peter Griffiths & Mark Smith
T/A Marble Bar Travellers Stop
Collex Waste Movers
“The British Sausage Co” Michael Ferrero
Grand Hotel (Mt Magnet Hotel)
Clough Engineering Pty Ltd

1151/2000
111/2001

Beech C
Scott C

Discontinued
Dismissed

2117/2000

Gregor C

Discontinued

546/2000
1314/2000
1669/2000
1661/2000
1660/2000
1604/2000
2039/2000
1579/2000
1932/2000

Beech C
Fielding SC
Gregor C
Beech C
Beech C
Scott C
Scott C
Gregor C
Kenner C

Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Dismissed
Withdrawn
Discontinued
Discontinued

2138/2000
38/2001
323/2001
2129/2000
1720/2000
61/2001

Scott C
Smith C
Coleman CC
Kenner C
Beech C
Kenner C

Dismissed
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued

1884/2000
188/2001
2131/2000
2133/2000
1316/2000
1317/2000
182/2001
213/2001
694/1998
1942/2000
1749/2000
1258/2000
399/2001
136/2001

Scott C
Gregor C
Scott C
Scott C
Smith C
Smith C
Scott C
Gregor C
Kenner C
Coleman CC
Scott C
Beech C
Scott C
Wood C

Dismissed
Discontinued
Dismissed
Dismissed
Discontinued
Discontinued
Dismissed
Discontinued
Discontinued
Discontinued
Dismissed
Discontinued
Withdrawn
Dismissed

1587/2000
207/2001
2027/2000

Kenner C
Gregor C
Gregor C

Dismissed
Discontinued
Discontinued

2073/2000
1902/2000
2075/2000
143/2001

Beech C
Kenner C
Beech C
Kenner C

Discontinued
Discontinued
Discontinued
Discontinued

108/2001

Wood C

Discontinued

110/2001

Wood C

Discontinued

26/2001
331/2001
17/2001
802/2000

Beech C
Kenner C
Kenner C
Gregor C

Discontinued
Discontinued
Discontinued
Discontinued

O’Keefe RJ
Oam FJB
Pepper SG
Pool EM
Posa A
Posa M
Pring SK
Quartermaine B
Quartermaine BJ
Quinn S
Raunchwald LM
Read C
Richards DL
Richardson R
Robinson BK
Russell R
Ryder CE
Saab D
Save CL
Scott SJ
Shore RL
Shore RL
Skerman BL
Smith CJ
Summerfield P
Theobald N
Theobald WB
Treadgold KR
Tuia A
Vadala D
Verhoogt SA
Visscher JA
Ward TA
Whitehead LA
Wilgenburg C
Wilkin S
Wittwer KN
Wood HE
Wood TD
Woodward DJ
Worthington BL
Wright T
Zvork D
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CONFERENCES—
Matters arising out of—
2001 WAIRC 02309
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS—WESTERN
AUSTRALIAN BRANCH, APPLICANT
v.
ASIA METALS PTY LTD T/AS
AUSSIE WASTE RECYCLING AND
AUSSIE METALS, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
THURSDAY, 15 MARCH 2001
FILE NO
C 68 OF 2001
CITATION NO. 2001 WAIRC 02309

81 W.A.I.G.

NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979, the Commission, hereby
orders—
1. THAT picket lines at the premises of the respondent
be removed and the union cease any action which
would disrupt the business of the employer.
2. THAT the respondent forthwith reinstate to pay each
and everyone of the four individuals who had been
stood down.
3. THAT the parties are directed to enter into discussions with an aim to resolving the matter by
conciliation.
4. THAT liberty is reserved to each party to apply to
rescind this order on 12 hours notice.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

____________________________________________________________________________

Result

Order re cessation of industrial action

____________________________________________________________________________

Order.
WHEREAS on 9 March 2001 The Automotive, Food, Metals, Engineering Printing and Kindred Industries Union of
Workers—Western Australian Branch applied to the Commission for a conference pursuant to Section 44 of the Industrial
Relations Act, 1979 over a dispute between it and Asia Metals
Pty Ltd t/as Aussie Waste Recycling and Aussie Metals; and
WHEREAS the Commission was told the dispute related to
the suspension from work of four members of the union allegedly because no work was available to them; and
WHEREAS the union complains that the real reason for the
stand downs was the signing of the five individuals as members of the union; and
WHEREAS the parties canvassed the issues in conference.
The Commission was told by the employer that the stand
downs had been forced upon it by directions of the Department of Environmental Protection prohibiting them from
working a night shift and because of breakdowns to equipment; and
WHEREAS the Commission caused enquiries to be made
with the Department of Environmental Protection and has been
advised that there are no orders that the respondent not work
night shift on the contrary the respondent is obliged to comply with relevant noise pollution legislation; and
WHEREAS the Commission was advised that there has been
picket lines at the premises and the company’s business has
been disrupted by the picket lines; and
WHEREAS the Commission directed the parties in a private conference in a view to resolving the matter; and
WHEREAS the parties have reported to the Commission
that the matter has not been resolved but the union is of the
view that further discussions will result in settlement; and
WHEREAS the Commission by s.44 of the Act can give
directions and make such orders as will in its opinion prevent
a deterioration of industrial relations in respect of the matter
in question until conciliation or arbitration has resolved it;
and
WHEREAS the Commission is of the view that the matter
can be resolved by conciliation; and
WHEREAS the parties will be directed by the Commission
to have further conciliation. To allow this to proceed in a proper
atmosphere the Commission will order that industrial action
by both parties cease. The union will be required to forthwith
remove all picket lines and cease any action which might disrupt the operations of the employer, and the employer will be
required forthwith to reinstate to the payroll each and everyone of the four employees who were stood down. The liberty
will be reserved to either party to apply to lift this order on 12
hours notice.

2001 WAIRC 02291
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CONSTRUCTION,
MINING,
ENERGY,
TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH & OTHERS,
APPLICANT
v.
BHP IRON ORE PTY LTD,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
WEDNESDAY, 14 MARCH 2001
FILE NO/S
C 60 OF 2001
CITATION NO. 2001 WAIRC 02291
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Mr D Schapper of counsel
Mr R LeMiere QC and Mr R Lilburne of
counsel

_______________________________________________________________________________

1

2

Reasons for Decision.
By this application pursuant to s 44 of the Industrial
Relations Act 1979 (“the Act”) the applicants seek an
order that the respondent continue to be bound by and
observe the terms and conditions of an unregistered
industrial agreement known as the Industrial Relations
Agreement (1997 as amended) (“the Agreement”). The
reason for the application being that the respondent on
15 February 2001, gave notice of its intention to withdraw
from the Agreement, to take effect on or about 17 March
2001. The applicants also seek an interim order to
continue the effect of the Agreement, pending the hearing
and determination of the substantive claim.
At a conference convened by the Commission pursuant
to s 44 of the Act, a preliminary issue was raised by the
respondent going to the jurisdiction of the Commission
to entertain the application. Mr LeMiere QC on behalf of
the respondent submitted that the effect of the application,
given that a ground in support of it was that the Agreement
is binding on the respondent by force of reference to it in
the BHP Iron Ore Enterprise Bargaining Agreement 1997
(“EBA III”), amounted to an application to enforce EBA
III. The application was therefore one involving the
exercise of judicial power and beyond the jurisdiction of
the Commission. A further submission was later put that
the application also sought the imposition of an agreement
on non-consenting parties, beyond the jurisdiction of the
Commission.

81 W.A.I.G.
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Mr Schapper submitted that it was within the jurisdiction
of the Commission to determine whether EBA III has the
effect of continuing the application of the Agreement,
notwithstanding the respondent’s purported withdrawal
from it, as a part of determining whether an order should
issue, as a matter of discretion, to continue the application
of the Agreement. The applicants submitted that in
determining this issue, the Commission would not
exercise judicial power but determine a matter of law, as
a part of the resolution of the substantive dispute referred
to the Commission pursuant to s 44 of the Act. Mr
Schapper submitted that the claim clearly did not by its
terms seek to enforce the Agreement. Rather, the claim
sought the application of the terms of the Agreement to
the parties by an order of the Commission.

Consideration
4 As an issue of jurisdiction has been raised by the
respondent, the Commission is duty bound to determine
that question before considering any further steps in
resolving the present dispute: Springdale Comfort Pty
Ltd trading as Dalfield Homes v Building Trade’s
Association of Unions of Western Australia (Association
of Workers) (1987) 67 WAIG 325. The Commission
clearly has jurisdiction and power to consider whether it
has jurisdiction to deal with a matter: s 24 Act.
5 This Commission, unlike the position that obtains
federally, whereby under Chapter III of the Constitution
(Cth) only federal courts may exercise the judicial power
of the Commonwealth (R v Kirby; Ex parte Boilermakers
Society (1956) 94 CLR 254; A-G (Cth) v R (1957) 95
CLR 529), any distinction between judicial, arbitral and
administrative power within the Commission’s
jurisdiction exists not by reason of any constitutional
limitation, but as a result of construction of the terms of
the Act itself.
6 It is trite to observe that the jurisdiction of this
Commission may be judicial, arbitral or administrative,
depending upon the nature of the proceedings concerned.
7 The enforcement powers of the Commission, including
the Industrial Magistrates Court, are set out in Part III of
the Act. There was no suggestion by counsel for the
respondent, and nor could there be, that the present
application concerns any matter arising under s 84A of
the Act. The only other relevant enforcement provision is
s 83, dealing with a contravention or failure to comply
with any provision of an award, industrial agreement or
order. An Industrial Magistrate then has available a range
of powers by way of remedy as set out in ss 83(2)-(6) of
the Act.
8 In my opinion, the present application does not seek relief
in terms of any alleged contravention or failure to comply
with EBA III that could be characterised as enforcement.
Nor for that matter, does the present application involve
a bare question of interpretation, without any claim for
consequential orders, as would be appropriately brought
within the terms of s 46 of the Act. The application does
not by any other means seek to “enforce” the Agreement
through the exercise of judicial power. In my view, the
present claim for an order is one that is properly
characterised as one seeking an order of the Commission,
to create future rights and obligations, albeit reflecting
the terms and conditions of the Agreement. This will entail
the exercise of arbitral and not judicial power. Merely
because the Commission may be called upon to interpret
the terms of EBA III, as a part of the proceedings, does
not of itself, fundamentally change the character of the
matter: Crewe and Sons Pty Ltd v AMWU (1989) 69 WAIG
2623.
9 Moreover, given that the jurisdiction and power of the
Commission, in particular that available under s 44 of
the Act, is one to be determined by considering the terms
of the Act as a whole, and not any underpinning
constitutional limitation, the use of the powers under s
44 of the Act to make, at least to some extent, judicial
determinations, is a live issue: J Corp Pty Ltd v The
Australian Builders Labourers Federated Union of
Workers, Western Australia Branch (1993) 49 IR 205.
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10 As to the argument regarding the jurisdiction to impose
an agreement on a party, the circumstances arising in
Director General of the Ministry for Culture and the Arts
v The Civil Service Association of Western Australia
Incorporated and Ors (2000) 80 WAIG 453 were
distinguishable from those before the Commission in this
matter. In that case, the issue was whether the
Commission could in effect impose a s 41 industrial
agreement upon a non-consenting party as a matter of
jurisdiction and power. This issue turned on the proper
construction of s 41 of the Act, which does not arise in
this matter.
11 Accordingly, for these reasons, in my view the present
claim is within the jurisdiction of the Commission. Given
the circumstances of the present application, I direct the
parties to file and serve by 12pm on 15 March 2001,
further submissions as to whether an interim order in the
terms sought should issue.

2001 WAIRC 02341
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CONSTRUCTION,
MINING,
ENERGY,
TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH & OTHERS,
APPLICANTS
v.
BHP IRON ORE PTY LTD,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
FRIDAY, 16 MARCH 2001
FILE NO/S
C 60 OF 2001
CITATION NO. 2001 WAIRC 02341
_________________________________________________________________________

Result
Representation
Applicant
Respondent

Order issued.
Mr D Schapper of counsel
Mr R LeMiere QC and Mr R Lilburne of
counsel

_______________________________________________________________________________

Order.
WHEREAS on 2 March 2001 the applicants applied to the
Commission for a conference pursuant to s 44 of the Industrial Relations Act, 1979 (“the Act”);
AND WHEREAS on 7 March 2001 the Commission convened a conference between the parties pursuant to s 44 of the
Act;
AND WHEREAS at the conference the Commission was
informed that the parties were in dispute as to the respondent’s notice of intention to withdraw from an unregistered
industrial agreement known as the Industrial Relations Agreement (1997 as amended) (“the Agreement”) which notice was
given on or about 15 February 2001 and due to take effect on
or about 17 March 2001 and with the applicants seeking interim and final relief in the form of orders that the terms of the
Agreement continue;
AND WHEREAS the applicants submitted to the Commission that the Agreement was binding on the respondent by
reason of it being referred to in and/or incorporated within
the terms of the BHP Iron Ore Enterprise Bargaining Agreement 1997 (“EBA III”) and thus such notice of purported
withdrawal was ineffective and that in any event an order
should issue on the merits preserving the terms of the Agreement;
AND WHEREAS the respondent raised as a preliminary
issue the jurisdiction of the Commission to inquire into and
deal with the matter referred to it pursuant to s 44 of the Act
on the basis that the application sought the enforcement of
EBA III alternatively the Agreement and thus entailed the exercise by the Commission of judicial power which was said
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by the respondent not to be within the jurisdiction and power
of the Commission;
AND WHEREAS the Commission invited the parties to file
further submissions as to the Commission’s jurisdiction to
entertain the application which submissions were filed by the
respondent and the applicants on or about 9 and 10 March
2001 respectively;
AND WHEREAS the Commission by reasons for decision
dated 14 March 2001 determined that it did have jurisdiction
and power to inquire into and deal with the matter and further
directed the parties to file and serve written submissions by
12pm 15 March 2001 as to whether an interim order in the
terms sought by the applicants should issue and invited the
parties to file and serve any further submissions in reply;
AND WHEREAS the Commission has carefully considered
the submissions as filed by the parties;
AND WHEREAS the Commission having regard to all of
the matters raised by the parties in their submissions, both
oral and written, including but not limited to the fact that the
Agreement has in part governed the industrial relationship
between the parties for a number of years containing provisions dealing with the orderly resolution of grievances and
disputes; the engagement of contractors; provisions for the
conduct of union business; continuation of remuneration and
benefits for dismissed employees who commence proceedings in this Commission within a specified time; a commitment
by the applicants to no industrial action and that it is apparent
from the terms of EBA III and its predecessors that the Agreement, as amended from time to time, has formed and forms an
element of the commitments, rights and obligations of the
parties one to the other in their industrial relationship;
AND WHEREAS the Commission is of the view that there
is a serious issue to be determined as to whether the Agreement has binding effect on the parties by reason of the terms
of EBA III and whether in any event the Commission should
by order preserve the terms of the Agreement by final relief
and that the balance of convenience is in favour of the grant of
an interim order by reason of there being substantial prejudice to employees of the respondent and to the applicants by
way of the removal of rights and entitlements presently contained in the Agreement relative to any potential prejudice to
the respondent in the interim and relatively short period given
the time over which the Agreement has been in effect;
AND WHEREAS the Commission is of the opinion from
all of the foregoing that there will be a deterioration in industrial relations between the parties in the event that an interim
order does not issue until arbitration resolves the issues in
dispute and notes that as a consequence of proposed changes
to the Agreement in 1999 industrial action did occur (see:
Australian Workers Union v BHP Iron Ore Pty Ltd (2001)
FCA 3 per Kenny J at paras 90-94);
NOW THERFORE the Commission, having regard for the
interests of the parties directly involved and to prevent the
deterioration of industrial relations in respect of the matters
in question, in accordance with the provisions of the Industrial Relations Act, 1979 hereby orders—
(1) THAT with effect from 17 March 2001 the applicants and the respondent shall be bound by and shall
observe the terms and conditions of the Industrial
Relations Agreement (1997 as amended) except
clause 8 thereof pending the hearing and determination of the applicants’ claim.
(2) THAT there be liberty to apply to any party on 24
hours notice to the others to vary, revoke or otherwise set aside the terms of this order.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.

81 W.A.I.G.

2001 WAIRC 02486
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
BURSWOOD
RESORT
(MANAGEMENT)
LIMITED,
RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
WEDNESDAY, 4 APRIL 2001
FILE NO
C 75 OF 2001
CITATION NO. 2001 WAIRC 02486
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application dismissed
Mr D Kelly
Mr G Blyth

_______________________________________________________________________________

Order.
WHEREAS this application pursuant to section 44 of the
Industrial Relations Act, 1979 was lodged in the Commission
on 20 March 2001 by the applicant union seeking an order
preventing the termination of Mr Derek Mitchell’s
employment; and
WHEREAS the Commission heard matter CR 350 of 2000
on 15, 16, 22 and 25 January 2001 in which the applicant
union alleged that any termination of Mr Derek Mitchell would
be unfair, and sought an order preventing the termination of
Mr Derek Mitchell’s employment; and
WHEREAS the Commission on 14 February 2001 ordered,
in part, that the respondent not terminate the employment of
Mr Mitchell as an Environmental Services Attendant prior to
3 calendar months from the date of that order, for reasons to
do with his inability for medical reasons to perform duties as
an Environmental Services Attendant; and
WHEREAS the applicant union instituted proceedings in
the Industrial Magistrate’s Court on 1 March 2001 for an
enforcement of the Commission’s order; and
WHEREAS this application was dealt with by the
Commission in conference on 21 and 23 March 2001 and the
matter was not resolved; and
WHEREAS having regard to the abovementioned, this
matter was listed for hearing on 2 April 2001 as to whether
the Commission is functus officio; and
WHEREAS the Commission finds that in respect of the
remedy sought in this application the Commission is functus
officio; and
WHEREAS having been advised by the applicant union on
2 April 2001 that the union does not oppose the dismissal of
the matter and sought an order to that effect from the
Commission; and
WHEREAS the respondent likewise advised the
Commission on 2 April 2001 that they agreed with the position
put by the applicant union that the matter be dismissed; and
WHEREAS the Commission has been made aware that Mr
Mitchell was dismissed from his employment with the
respondent on 23 March 2001; and
WHEREAS having regard to this and the representations
by the applicant and respondent, the Commission is satisfied
that pursuant to section 27(1) of the Act it is not necessary or
desirable in the public interest to further hear this matter in
relation to the remedy sought by the applicant union;
NOW THEREFORE the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.

81 W.A.I.G.
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CONFERENCES—
Matters referred—
2001 WAIRC 02414
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CONSTRUCTION,
MINING,
ENERGY,
TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH & OTHERS,
APPLICANTS
v.
BHP IRON ORE PTY LTD,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
MONDAY, 26 MARCH 2001
FILE NO/S
CR 60 OF 2001
CITATION NO. 2001 WAIRC 02414
_________________________________________________________________________
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2001 WAIRC 02528
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE CONSTRUCTION, MINING,
ENERGY,
TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH & OTHERS
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS—WESTERN
AUSTRALIAN BRANCH & OTHERS,
APPLICANTS
v.
BHP IRON ORE PTY LTD,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
MONDAY, 9 APRIL 2001
FILE NO/S
CR 60 OF 2001 & A 2 OF 2001
CITATION NO. 2001 WAIRC 02528
_________________________________________________________________________

Result
Representation
Applicant
Respondent

Direction issued.
Mr D Schapper of counsel
Mr R LeMiere QC and Mr R Lilburne of
counsel

Result
Representation
Applicant
Respondent

Order issued.
Mr D Schapper of counsel
Mr R LeMiere QC and Mr R Kelly of
counsel

_________________________________________________________________________

_________________________________________________________________________

Direction.
HAVING heard Mr D Schapper of counsel on behalf of the
applicants and Mr R LeMiere QC and Mr R Lilburne of counsel on behalf of the respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby directs—
(1) THAT the applicants file and serve further and better particulars of their claim by 30 March 2001.
(2) THAT evidence in chief in this matter be adduced
by way of signed witness statements which will stand
as the evidence in the chief of the maker. Evidence
in chief other than that contained in the witness statements may only be adduced by leave of the
Commission.
(3) THAT the applicants file and serve signed witness
statements upon which they intend to rely by 6 April
2001.
(4) THAT the respondent file and serve signed witness
statements upon which it intends to rely by 20 April
2001.
(5) THAT the applicants and respondent file any signed
witness statements in reply by 27 April 2001.
(6) THAT the applicants file and serve an outline of submissions and any list of authorities upon which they
intend to rely no later than seven days prior to the
date of hearing.
(7) THAT the respondent file and serve an outline of
submissions and any list of authorities upon which
it intends to rely no later than five days prior to the
date of hearing.
(8) THAT the application be listed for hearing together
with application No. 501 of 2001 for eight days.
(9) THAT the parties have liberty to apply on short
notice.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.

Order.
WHEREAS on 26 March 2001 the Commission issued directions in relation to the hearing and determination of application
CR 60 of 2001;
AND WHEREAS on 2 April 2001 the AFMEPKIU, the
CMETSU and the TWU (“award applicants”), applicants in
application CR 60 of 2001, filed application A2 of 2001 in
the Commission seeking a new award to apply to the operations of the respondent which award is sought to be made in
substitution for the existing award and other industrial instruments governing the industrial relationship between the parties
and which in part contains provisions similar to certain provisions in the Industrial Relations Agreement (1997 as amended)
(“the Agreement”);
AND WHEREAS by letter dated 2 April 2001 the applicants applied to the Commission pursuant to the liberty granted
in the Commission’s directions of 26 March 2001 for the revocation of directions two to eight inclusive and in substitution
therefore there be a further direction that the hearing of application CR 60 of 2001 be listed for hearing together with
application A2 of 2001 and the hearing of application A2 of
2001 be expedited;
AND WHEREAS the applicants submitted to the Commission that the grounds for the application to revoke the directions
included that the substance of application CR 60 of 2001 would
be effectively overtaken by the relief sought in application A2
of 2001; that the terms of application A2 of 2001 also entails
the prospect of a resolution of the ongoing dispute between
the applicants and the respondent in relation to the form of
industrial regulation to apply at the respondent; that application A2 of 2001, if granted, will contribute to more harmonious
industrial relations between the applicants and the respondent; that application A2 of 2001 could be heard over a period
of time not considerably in excess of the estimated time to
hear application CR 60 of 2001; and that an expedited hearing of application A2 of 2001 would be consistent with ss 6
and 26 of the Act;
AND WHEREAS the respondent opposed the applicant’s
application for revocation of the directions of 21 March 2001
and submitted that if granted the hearing of application CR
60 of 2001 would be inexorably delayed with such delay being inconsistent with the Commission’s interim order of 16
March 2001 preserving the Agreement pending the hearing
and determination of the herein application;
AND WHEREAS the Commission has carefully considered
the submissions of the parties; the objects of the Act; the
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interests of the parties immediately concerned pursuant to
s 26 of the Act; the extent to which application CR 60 of 2001
would be rendered nugatory if an award is made in the terms
of application A2 of 2001; the extent of any delay in dealing
with application CR 60 of 2001 if heard together with application A2 of 2001; and any resulting prejudice to either party;
AND WHEREAS the Commission is of the opinion from
all of the foregoing and in particular having regard to the relatively short additional period of time that may be involved in
the hearing of both applications concurrently and the potential for application A2 of 2001 to resolve many of the
outstanding issues in dispute between the parties that it would
be consistent with in particular ss 6 and 26 of the Act for
application CR 60 of 2001 to be heard together with application A2 of 2001;
NOW THERFORE the Commission, having regard for the
interests of the parties directly involved and to prevent the
deterioration of industrial relations in respect of the matters
in question, in accordance with the provisions of the Industrial Relations Act, 1979 hereby orders—
(1) THAT directions two to eight inclusive of the Commission’s directions dated 26 March 2001 in respect
of application CR 60 of 2001 be and are hereby revoked.
(2) THAT application CR 60 of 2001 be listed for hearing together with application A2 of 2001 which
application will be expedited and heard in June and
July 2001 on dates to be fixed by the Commission.
(3) THAT the parties have liberty to apply on short
notice.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.

2001 WAIRC 02524
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE INDEPENDENT SCHOOLS
SALARIED
OFFICERS’
ASSOCIATION OF WESTERN
AUSTRALIA, INDUSTRIAL UNION
OF WORKERS, APPLICANT
v.
ROMAN CATHOLIC ARCHBISHOP
OF PERTH INC & OTHER,
RESPONDENTS
CORAM
COMMISSIONER S J KENNER
DELIVERED
FRIDAY, 6 APRIL 2001
FILE NO/S
CR 302 OF 2000
CITATION NO. 2001 WAIRC 02524

(4)
(5)
(6)
[L.S.]

2001 WAIRC 02527
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE MASTER PLUMBERS’ AND
MECHANICAL
SERVICES
ASSOCIATION OF WESTERN
AUSTRALIA
(UNION
OF
EMPLOYERS), APPLICANT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
SENIOR COMMISSIONER G L
FIELDING
DELIVERED
MONDAY, 9 APRIL 2001
FILE NO/S
FBM 1 OF 2001
CITATION NO. 2001 WAIRC 02527
_______________________________________________________________________________

Decision
Appearances
Applicant

_______________________________________________________________________________

Direction.
HAVING heard Mr D Howlett of counsel on behalf of the
applicant and Ms K Wroughton of counsel on behalf of the
respondent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby directs—
(1) THAT the parties do file and serve a list of discoverable documents no later than 20 April 2001.
(2) THAT the parties exchange discoverable documents
no later than 27 April 2001.
(3) THAT the evidence in chief in this matter be
adduced by way of signed witness statements which
will stand as the evidence in chief of the maker.
Evidence in chief other than that contained in the

Application granted.
Mr R G Horton, as agent, and with him,
Mr S I Henry

_______________________________________________________________________________

Reasons for Decision.
THE PRESIDENT—
1

Direction Issued.
Mr D Howlett of counsel
Ms K Wroughton of counsel

witness statements may only be adduced by leave of
the Commission.
THAT the parties do file and serve witness
statements by no later than 2 May 2001.
THAT the parties do file and serve witness
statements in reply no later than 9 May 2001.
THAT the parties have liberty to apply on short
notice.
(Sgd.) S.J. KENNER,
Commissioner.

UNIONS—
Application for alteration of
rules—

_______________________________________________________________________________

Result
Representation
Applicant
Respondent

81 W.A.I.G.

2

3

INTRODUCTION
These are the unanimous reasons for decision of the Full
Bench. This is an application by the abovenamed applicant
organisation of employers, an “organisation”, as that word
is defined in s.7 of the Industrial Relations Act 1979 (as
amended) (hereinafter referred to as “the Act”) whereby
it seeks the authority of the Full Bench to authorise the
registration of certain alterations to its rules.
The application is one made pursuant to s.62(2) of the
Act which gives jurisdiction to the Full Bench to authorise
the Registrar to register any alterations to the rules of an
organisation which relates to its name, qualification of
persons for membership or a matter referred to in s.71(2)
or (5) of the Act. Otherwise, the Registrar is prohibited
from registering such an alteration to the rules. The
application is properly brought pursuant to s.62(2) of the
Act and is within the jurisdiction of the Full Bench.
First, by the application, it is sought to insert a new Rule
1, which provides for a new name for the applicant
organisation, namely “The Master Plumbers and
Gasfitters Association of Western Australia (Union of
Employers)”, instead of the existing name, “The Master
Plumbers’ and Mechanical Services Association of
Western Australia (Union of Employers)”.
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New Rules 3, 4 and 6 are also sought to be inserted as
follows—
“3—CONSTITUTION
The Association will be made up of an unlimited number
of persons, firms, associations, joint ventures, companies and corporations who or which have been admitted
as members in accordance with these Rules.”
“4—SCOPE AND EXTENT OF THE PLUMBING
AND MECHANICAL SERVICES INDUSTRY
Plumbing and Mechanical Services work shall be deemed
to be the work and processes as described in the following clauses but shall not be limited to or by these clauses.
Plumbing work or Plumbing trade shall also mean all
workmanship skills, trades expertise, applicable technology and materials currently used or which may in the
future be used in connection with the design, fabrication,
installation, commissioning, alteration, repair and maintenance of the following services—
(a) General plumbing, sanitary plumbing, water supply
plumbing, domestic and industrial gas fitting.
(b) Drainage, storm water, sub-soil drainage, trade waste,
sewer, nuclear waste treatment and disposal.
(c) Septic Tanks—construction and installation.
(d) Services embracing water heating, chilled water,
steam and condensate, high temperature hot water,
hot water, compressed air, oil, solar heating, condenser water, medical and industrial gases, vacuum,
soap, sterile-water installations and recirculated
water.
(e) General roof work, including roof and wall
claddings, gutters, downpipes and flashings.
(f) Domestic, residential, commercial and industrial fire
protection.
(g) Chemical, product, commercial and industrial pipe
and ductwork installations.
(h) Ventilation, air conditioning and refrigeration installations.
(i) Laying, altering and/or repair of mains such as water, sewer, gas and oil reticulation.
(j) Installation and services to industrial, hospital, commercial and restaurant equipment (other than
electrical services).
(k) Manufacture, installation and repair of tanks.
(l) Plumbing work shall be classed as such, wherever it
is carried out; whether in employer’s workshops, in
any class or building or structure; in construction
and development sites; in mines, ships, barges; oil
rigs and platforms; in air, space and land vehicles.
(m) As plumbing work covers such a broad spectrum of
work and the technological changes in materials and
methods, this clause can only be considered a guide
and in no way shall limit the scope of the work.”
“6.—MEMBERSHIP
6.1 Eligibility
Any person, firm, company or corporation who, or which,
is or is usually an employer within the meaning of the
Act, or a sole trader working in, or in connection with all
or any facet of the Plumbing Industry described in Rule
4 of this Constitution, will be eligible for membership.
6.2 Classes of Membership
The Association will have the following classes of
membership—
Ordinary members
Country members
Associate members
Life members
Teaching members
Student members
Retired members
all of whom will, unless the context otherwise requires,
be included in any reference to “member” wherever
appearing in this Constitution.
6.3 Ordinary Members
Ordinary Members of the Association will consist of those
persons, firms, associations, joint ventures, companies
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and corporations or other legal entities carrying on a bona
fide plumbing, roofing, gas installation, plumbing consulting, draining and/or mechanical contracting business
and the proprietor/principal/nominee of which shall hold
a license or certificate where applicable issued by the
appropriate statutory authority.
Ordinary Members may be admitted to the Association
upon the endorsement of the Executive Committee.
6.4 Country Members
Country Members of the Association will consist of those
persons, firms, associations, joint ventures, companies
and corporations or other legal entities who or which meet
the criteria for ordinary membership defined in Clause
6.3 but whose business is operated outside a 58 kilometre radius of the Registered Office of the Association.
Country Members may be admitted to the Association
upon the endorsement of the Executive Committee.
6.5 Associate Members
Associate Members of the Association will consist of
those persons, firms, associations, joint ventures, companies and corporations or other legal entities carrying
on a bona fide business actively engaged in manufacture,
distribution and/or servicing of the plumbing industry,
and on the endorsement of the Executive Committee, may
be admitted to the Association as Associate Members.
Associate members will be ineligible to hold office or
exercise voting rights but will be eligible to display emblems of the Association as Associate Members.
6.6 Life Members
(a) An Annual General Meeting may elect a member as a Life Member of the Association in
recognition of faithful service rendered to the
Association by that member.
(b) Every nomination for the appointment of a Life
Member must be submitted to the Executive Committee in writing and accompanied by not less
than three testimonials in support.
(c) The conferring of Life Membership will be restricted to not more than one nominee per annum.
Nomination must be submitted to the Annual
General Meeting of members each year for approval by that meeting.
(d) Life Membership will entail all the privileges and
rights of Ordinary Membership of the Association without payment of fees, subscriptions, dues
or levies.
6.7 Teaching Members
(a) Any person who is an approved instructor, teacher
or lecturer in plumbing, gasfitting and sheetmetal
at any training institution either secondary or tertiary in nature, may apply to the Association for
Teacher Membership. Every application for
Teacher Membership must include details of the
qualifications held, and the establishment or establishments at which tuition is currently being
given.
(b) Teaching Members may be admitted to the membership of the Association upon endorsement by
the Executive Committee.
(c) Teaching Members shall be ineligible to hold
office or exercise voting rights.
6.8 Student Members
(a) Any person studying to complete his or her training in plumbing at any training institution may
apply to the Association for Student Membership.
Every application for Student Membership must
include details of the type of training being undertaken and the establishment or establishments
at which it is being undertaken.
(b) Student Members may be admitted to membership of the Association upon endorsement by the
Executive Committee.
(c) Student members shall be ineligible to hold
office or exercise voting rights.
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6.9 Retired Members
For the purposes of this clause a Retired Member is a
person, sole trader, nominee of a company or other legal
entity, previously enrolled with the Association as an
Ordinary Member, who has sold or otherwise relinquished
control or has ceased to exercise control of a plumbing
contracting organisation. Such a person may be admitted
to the Association as a Retired Member.”
THE APPLICATION
An application was filed on behalf of the applicant
organisation in this Commission on 25 January 2001, duly
sealed with the common seal of the applicant organisation
and bearing the signature of Mr Rob de Joode, the
President, and Mr Stuart Irwin Henry, the Executive
Director, of the organisation. Notice of the application
was advertised in accordance with the requirements of
s.55(2) of the Act in the Western Australian Industrial
Gazette (81 WAIG 732) on 28 February 2001. The same
particulars appear in copies of the rules filed with the
application and other documents herein.
The applicant organisation was required to comply with
the Industrial Relations Commission Regulations 1985
(as amended) and has done so (see Regulation 98(1) and
(3)).
ALTERATIONS—THE RULE AND THE ACT
The applicant organisation was also required to comply
with Rule 8.1, its alteration or amendment rule. This rule,
which is mandatory, reads as follows—
“8.1 Alteration or Amendment of Rules
(a) These Rules may be amended, added to, varied
or repealed by written notice of any proposed alteration to the rules first being given by any
member to the Executive Director in writing. This
notice shall then be laid before the Executive
Committee or before a General Meeting of the
Association which may authorise the proposed
alteration and apply to the Registrar, Western
Australian Industrial Relations Commission, to
register the alteration in accordance with the proposal in the said notice or any reasonable
amendment of same.
(b) The proposed alteration shall not be authorised
by the Executive Committee or a General Meeting unless a notice of the proposed alteration, and
the reasons therefor, is—
(1) sent to each member of the Association for
his or her attention; or
(2) published in an Association magazine
which must be distributed to all members.
(c) In the notice referred to in rule 8.1(b) members
are to be informed whether the rule change will
be laid before the Executive committee or a special meeting of the Association as provided in
rule 8.1(a).
(i) In the case of the proposed amendment,
addition, variation or repeal being laid before the Executive Committee, members
are to be informed in the notice referred to
in rule 8.1(b) that they may object to the
proposed alteration in writing, such objection being addressed to the Director at the
Registered Office of the Association, within
21 days after the date of issue of the notice
referred to in rule 8.1(b). Any object shall
contain therein the reasons for the objection.
(ii) The Executive Committee shall not vote
on the proposals until members are informed of the proposal in the notice
referred to in rule 8.1(b) and until after the
expiration of the 21 days specified in sub
rule 8.1(c).
(iii) Any member or members who object to
the proposed alteration as provided for in
rule 8.1(c)(i) shall be allowed reasonable
opportunity to address the Executive
Committee meeting at which voting will
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take place on the proposed amendment, addition, variation or repeal.
(iv) In the case of the proposed amendment,
addition, variation or repeal being laid before a special meeting of The Association
then such proposal will be considered in
accordance with these rules.”
8 This rule requires that the following be done where it is
sought to alter or amend the rules—
1. Notice of any proposed alterations to the rules must
be given by any member to the Executive Director
in writing.
2. Such notice of amendment shall then be laid before
the Executive Committee or before a general meeting of the Association.
3. Such Executive Committee or a general meeting of
the Association may amend, add to, vary or repeal
rules or any part of them in accordance with the proposal in the said notice or any reasonable amendment
of the same.
4. No amendment, addition to, variation, repeal or substitution of the rules shall be made unless a notice of
the proposed alteration and the reasons therefor is—
(i) Sent to each member for his attention;
(ii) Published in an Association magazine which
shall be distributed to all members.
5. In the notice referred to above, members are to be
informed that they or any of them may object to the
proposed alteration by forwarding a written objection to the Director at the registered office to reach
him no later than twenty-one days after the date of
issue of the notice or twenty-one days after the date
of issue of the magazine referred to above, as the
case may be.
9 In addition, s.62(4) of the Act, under which this
application is made to the Full Bench, prescribes that s.55,
s.56 and s.58(3) of the Act apply, with such modifications
as are necessary to and in relation to an application by an
organisation for alteration of a rule of a kind referred to
above.
COMPLIANCE
10 In this case, on the documentary evidence and on the
evidence contained in statutory declarations both declared
by Mr Stuart Irwin Henry, the Executive Director of the
applicant organisation, on 25 January 2001, and filed
herein on the same date, the following occurred—
1. On 5 May 2000, a notice was received by the Executive Director from a member of the applicant
organisation, Mr Craig Dundas, seeking alteration
to the constitution rules.
2. The matter was put before the Executive Committee
meeting of the organisation on 9 May 2000, duly
called and convened, with a quorum present and in
accordance with Rule 8.1(a), the Executive Committee approved the proposed alterations to the rules
with a subsequent amendment on 13 June 2000.
3. In a circular to members of the organisation dated
29 August 2000, they were informed of the proposed
changes, the reasons therefor, and of their right to
object within twenty-one days, this notice being
conveyed to each member by mailing by surface mail
to each member’s address as registered with the organisation.
11 Because those steps were taken, we were satisfied that
s.55 had been complied with and that s.55, s.56, s.59, in
particular s.55(4)(a), (b), (c), (d) and (e), of the Act have
been complied with, in particular, inter alia, that 30 days
had expired from 28 February 2001 to the hearing of the
application on 2 April 2001, that the application had been
authorised in accordance with the rules of the applicant
organisation, that reasonable steps were taken to
adequately inform the members, as required by s.55(4)
of the Act.
12 The alteration rule, Rule 8.1 as is clear from its terms as
quoted above, complies with s.55(4)(d) of the Act.
S.55(4)(e) of the Act is complied with by Rule 10 and,

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

inter alia, Rule 10.3(y), where the necessity to ensure
secrecy is expressed. S.55(5) of the Act and the question
of membership overlapping was not an issue in these
proceedings.
13 We turn to the proposed altered rules, Rules 6.2 and 6.8,
where membership is confined on “Student Members”.
We were not satisfied that student members could be
eligible pursuant to Rule 6.1 which confers membership
and eligibility on employers or sole traders. Since we
were not satisfied that a student (as defined) could be
either and, because an organisation can only be registered
as an organisation of employers or employees (see s.54
of the Act), the Full Bench agreed, after the matter had
been put to Mr Horton, the advocate for the applicant,
that the terms of the amendments to be authorised by the
Full Bench be amended by deleting the reference to
“student member” in Rule 6.2 and deleting Rule 6.8. To
do so was permissible by virtue of s.58(3) of the Act,
with any necessary modification. We were satisfied further
because less than five per cent of members had objected,
there having been no objection from any member (or from
any other person), that s.55 of the Act had been complied
with.
14 On approval of the rules, we were satisfied that s.56 of
the Act had been complied with in that the rules provided
for secret ballots and the other matters required under
s.56 of the Act.
THE MERITS
15 The reasons for the abovenamed alterations, as submitted
to the Full Bench, were as follows.
Rule 1—s.59—Alteration of name
16 The name was sought to be changed to reflect the
increasing emphasis on gasfitting as part of plumbing
work and to have the name of the association conform
with the name of the apprenticeship served by apprentice
tradespersons. It was said that a great deal of work was
now done fitting premises to Alinta Gas supply, even
though gasfitting has long been part of the work of
members of the applicant organisation. This is self
evidently sufficient reason to seek the rule change.
17 No person asserted that the new name of the applicant
was identical with that by which any other organisation
was registered or was a name which, by resemblance to
the name of another organisation or body, was, in the
opinion of the Full Bench, likely to deceive or mislead
any person. Indeed, that that was so was claimed by Mr
Horton on behalf of the applicant.
18 Further, the new name clearly indicates that the applicant
is an organisation of employers. We are satisfied that s.59
of the Act has been complied with.
Rule 3
19 Rule 3, it was submitted, was sought to be amended to
simplify the clause and convert it to “plain English”,
without altering its meaning. On the face of it, that is
what it is sought to achieve; and that is sufficient reason
for that alteration. However, the words do not, we make
it clear, enable persons who are not employers to be
members (see Rule 6.1).
Rule 4
20 As to Rule 4, the proposed alteration to Rule 4(f), the
scope and extent of the plumbing industry is extended to
work done (as prescribed and described in Rule 4 (second
paragraph)) in relation to domestic, residential,
commercial and industrial fire protection services.
21 The uncontroverted evidence from the bar table was that
the proposed alteration was consistent with the fact that
plumbers are now designing and installing in domestic
houses and residential buildings automatic sprinklers, fire
extinguishing systems, as building codes, statutes, or
safety requirements demand. Examples were given to us
of homes for the aged, motels and hotels. That is a very
good reason to authorise the alteration to the rule so that
work done by employer plumbers or their employees is
properly recognised as a basis for eligibility for
membership of the applicant.
Rule 6
22 The proposed Rule 6 contains, apart from Rule 6.2 and
6.8 and the reference to “students”, no matters of
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controversy. These are procedural or administrative rules
relating to membership, as proposed, and should be
altered if the applicant’s members so decide. Whilst it is
not certain at all that “teachers”, as a class, are necessarily
eligible, their eligibility is already prescribed and that
question, if it arises, can await another day.
23 We were satisfied, on that evidence, which we accepted,
that the equity, good conscience and the substantial merits
of the application, as well as the objects of the Act lay
with granting the application and the Full Bench joined
in making an order authorising registration.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE MASTER PLUMBERS’ AND
MECHANICAL
SERVICES
ASSOCIATION OF WESTERN
AUSTRALIA
(UNION
OF
EMPLOYERS), APPLICANT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
SENIOR COMMISSIONER G L
FIELDING
DELIVERED
MONDAY, 2 APRIL 2001
FILE NO/S
FBM 1 OF 2001
CITATION NO. 2001 WAIRC 02485
_______________________________________________________________________________

Decision
Appearances
Applicant

Application granted.
Mr R G Horton, as agent, and with him
Mr S I Henry

_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full Bench
on the 2nd day of April 2001, and having heard Mr R G Horton,
as agent, and with him Mr S I Henry on behalf of the applicant, and the Full Bench having heard and determined the
matter, and the Full Bench having determined that the reasons
for decision should be delivered at a future date, it is this day,
the 2nd day of April 2001, ordered that the Registrar be and is
hereby authorised to register alterations to the rules of the
abovementioned organisation, as amended in the following
terms—
(1) By deleting the existing Rule 1 and substituting therefore the following Rule 1—
“1.—NAME
The name of the Association is “The Master
Plumbers and Gasfitters Association of Western
Australia (Union of Employers)””.
(2) By deleting the existing Rule 3 and substituting therefore the following Rule 3—
“3.—CONSTITUTION
The Association will be made up of an unlimited
number of persons, firms, associations, joint ventures, companies and corporations who or which
have been admitted as members in accordance
with these Rules.”
(3) By deleting the existing Rule 4 and substituting therefore the following Rule 4—
“4.—SCOPE AND EXTENT OF THE
PLUMBING AND MECHANICAL
SERVICES INDUSTRY
Plumbing and Mechanical Services work shall
be deemed to be the work and processes as
described in the following clauses but shall not
be limited to or by these clauses.
Plumbing work or Plumbing trade shall also mean
all workmanship skills, trades expertise, applicable technology and materials currently used or
which may in the future be used in connection
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with the design, fabrication, installation, commissioning, alteration, repair and maintenance of the
following services—
(a) General plumbing, sanitary plumbing,
water supply plumbing, domestic and industrial gas fitting.
(b) Drainage, storm water, sub-soil drainage,
trade waste, sewer, nuclear waste treatment
and disposal.
(c) Septic Tanks—construction and installation.
(d) Services embracing water heating, chilled
water, steam and condensate, high temperature hot water, hot water, compressed air,
oil, solar heating, condenser water, medical and industrial gases, vacuum, soap,
sterile-water installations and recirculated
water.
(e) General roof work, including roof and wall
claddings, gutters, downpipes and
flashings.
(f) Domestic, residential, commercial and industrial fire protection.
(g) Chemical, product, commercial and industrial pipe and ductwork installations.
(h) Ventilation, air conditioning and refrigeration installations.
(i) Laying, altering and/or repair of mains such
as water, sewer, gas and oil reticulation.
(j) Installation and services to industrial, hospital, commercial and restaurant equipment
(other than electrical services).
(k) Manufacture, installation and repair of
tanks.
(l) Plumbing work shall be classed as such,
wherever it is carried out; whether in employer’s workshops, in any class or
building or structure; in construction and
development sites; in mines, ships, barges;
oil rigs and platforms; in air, space and land
vehicles.
(m) As plumbing work covers such a broad
spectrum of work and the technological
changes in materials and methods, this
clause can only be considered a guide and
in no way shall limit the scope of the work.”
(4) By deleting the existing Rule 6.1 to 6.8 and substituting therefore the following Rule 6.1 to 6.8—
“6.—MEMBERSHIP
6.1 Eligibility
Any person, firm, company or corporation who, or
which, is or is usually an employer within the meaning of the Act, or a sole trader working in, or in
connection with all or any facet of the Plumbing
Industry described in Rule 4 of this Constitution,
will be eligible for membership.
6.2 Classes of Membership
The Association will have the following classes of
membership—
Ordinary members
Country members
Associate members
Life members
Teaching members
Retired members
all of whom will, unless the context otherwise requires, be included in any reference to “member”
wherever appearing in this Constitution.
6.3 Ordinary Members
Ordinary Members of the Association will consist
of those persons, firms, associations, joint ventures,
companies and corporations or other legal entities
carrying on a bona fide plumbing, roofing, gas installation, plumbing consulting, draining and/or
mechanical contracting business and the proprietor/
principal/nominee of which shall hold a license or
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certificate where applicable issued by the appropriate statutory authority.
Ordinary Members may be admitted to the Association upon the endorsement of the Executive
Committee.
6.4 Country Members
Country Members of the Association will consist of
those persons, firms, associations, joint ventures,
companies and corporations or other legal entities
who or which meet the criteria for ordinary membership defined in Clause 6.3 but whose business is
operated outside a 58 kilometre radius of the Registered Office of the Association.
Country Members may be admitted to the Association upon the endorsement of the Executive
Committee.
6.5 Associate Members
Associate Members of the Association will consist
of those persons, firms, associations, joint ventures,
companies and corporations or other legal entities
carrying on a bona fide business actively engaged in
manufacture, distribution and/or servicing of the
plumbing industry, and on the endorsement of the
Executive Committee, may be admitted to the Association as Associate Members.
Associate members will be ineligible to hold office
or exercise voting rights but will be eligible to display emblems of the Association as Associate
Members.
6.6 Life Members
(a) An Annual General Meeting may elect a member as a Life Member of the Association in
recognition of faithful service rendered to the
Association by that member.
(b) Every nomination for the appointment of a
Life Member must be submitted to the Executive Committee in writing and
accompanied by not less than three testimonials in support.
(c) The conferring of Life Membership will be
restricted to not more than one nominee per
annum. Nomination must be submitted to the
Annual General Meeting of members each
year for approval by that meeting.
(d) Life Membership will entail all the privileges
and rights of Ordinary Membership of the
Association without payment of fees, subscriptions, dues or levies.
6.7 Teaching Members
(a) Any person who is an approved instructor,
teacher or lecturer in plumbing, gasfitting and
sheetmetal at any training institution either
secondary or tertiary in nature, may apply to
the Association for Teacher Membership.
Every application for Teacher Membership
must include details of the qualifications held,
and the establishment or establishments at
which tuition is currently being given.
(b) Teaching Members may be admitted to the
membership of the Association upon endorsement by the Executive Committee.
(c) Teaching Members shall be ineligible to hold
office or exercise voting rights.
6.8 Retired Members
For the purposes of this clause a Retired Member
is a person, sole trader, nominee of a company or
other legal entity, previously enrolled with the
Association as an Ordinary Member, who has sold
or otherwise relinquished control or has ceased to
exercise control of a plumbing contracting organisation. Such a person may be admitted to the
Association as a Retired Member.”
By the Full Bench
(Sgd.) P.J. SHARKEY,
[L.S.]
President.
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CONFERENCES—Notation of—
Parties

Commissioner/
Conference Number

Date

Matter

Result

Kenner C
C61 of 2001
Kenner C
C37/2001

—

Use of
Contractors
Sick Leave
Entitlements

Discontinued

Gregor C
C330/2000

—

Non-payment of
Wages

Concluded

Gregor C
C298/2000

21/11/00

Withdrawal of
Formal Warning
Letter

Concluded

Gregor C
C56/2001

21/3/01

Termination

Concluded

Gregor C
C49/2001

20/2/01 &
23/2/01

Industrial Action

Concluded

Wesfarmers Transport
Limited

Gregor C
C57/2001

27/2/01

Downsize of
workforce

Concluded

Hanssen Pty Ltd

Gregor C
C73/2001

—

Concluded

Karrinyup Plastering
Pty Ltd

Gregor C
C58/2001

—

Breach of
undertaking re
hourly rate of pay
Entitlements to
Former Employee

Kingscape Holdings
Pty Ltd t/a J & P
Metals
Marchese
Investments

Gregor C
C300/2000

18/12/00

Award
Entitlements

Concluded

Gregor C
C66/2001

15/3/01

Non provision of
amenities on site

Concluded

McGovern
Construction Services
Pty Ltd
Chief Executive Officer,
Fire and Emergency
Services Authority
BOC Gases Australia
Limited

Gregor C
C72/2001

10/04/01

Access to time
and wages records

Concluded

Fielding SC
C28/2000

8/2/01

Pay Increase

Concluded

Gregor C
C295/2000

14/11/00

Employment
Vacancy

Concluded

BHP Iron Ore

Kenner C
C354/2000

22/12/00

Deployment of
contract workers

Discontinued

Iluka Midwest
Limited and Other

Beech C
C313/2000

21/12/00

Dismissal

Referred

Burswood Resort
(Management)
Limited
Education Department
of WA

Wood C
C75/2001

21 & 23/03/01

Termination of
employment

Dismissed

Kenner C
C227 of 2000

30/8/00

Discontinued

Prestige Property
Services

Wood C
C24/2001

2/2/01 &
1/3/01

Redundancy
Entitlements
and Access to
Sick Leave
Employment
Conditions

SSL Healthcare
Services

Wood C
C304/2000

24/1/01

Contract of
Employment

Discontinued

Australian Workers Union

BHP Iron Ore Ltd

Australian Workers Union

Kalgoorlie
Consolidated Gold
Mines
Blackhawk
Construction Labour
Hire
Housing Industry
Association Limited
(Western Australian
Division)
Mentor Holdings Pty
Ltd t/a Symonds
Engineering
RAC of WA (Inc)

Automotive, Food, Metals,
Engineering, Printing &
Kindred Industries Union
Automotive, Food, Metals,
Engineering, Printing &
Kindred Industries Union
Automotive, Food, Metals,
Engineering, Printing &
Kindred Industries Union
Automotive, Food, Metals,
Engineering, Printing &
Kindred Industries Union
Automotive, Food, Metals,
Engineering, Printing &
Kindred Industries Union
Builders’ Labourers,
Painters and Plasterers
Union
Builders’ Labourers,
Painters and Plasterers
Union
Builders’ Labourers,
Painters and Plasterers
Union
Builders’ Labourers,
Painters and Plasterers
Union and Other
Builders’ Labourers,
Painters and Plasterers
Union
Civil Service Association

Communications,
Electrical, Electronic,
Energy, Information,
Postal, Plumbing &
Allied Workers’ Union
Construction, Mining,
Energy, Timberyards,
Sawmills and
Woodworkers Union
Construction, Mining,
Energy, Timberyards,
Sawmills and
Woodworkers Union
Liquor, Hospitality and
Miscellaneous Workers’
Union
Liquor, Hospitality and
Miscellaneous Workers’
Union
Liquor, Hospitality and
Miscellaneous Workers’
Union
Liquor, Hospitality and
Miscellaneous Workers’
Union

6/3/01

Discontinued

Concluded

Referred
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PROCEDURAL DIRECTIONS
AND ORDERS—
2001 WAIRC 02269
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
GAVIN
MICHAEL
CANN,
APPLICANT
v.
BLACKBURNE REAL ESTATE
(LICENCEE: JOBURNE PTY LTD,
BLACKBURNE
PROPERTIES
LIMITED, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
MONDAY, 12 MARCH 2001
FILE NO
APPLICATION 936 OF 2000,
APPLICATION 937 OF 2000
CITATION NO. 2001 WAIRC 02269
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____________________________________________________________________________

Result
Representation
Applicant
Respondent

Orders for discovery and particulars
granted in part
Mr R. Hooker (of Counsel) appeared on
behalf of the applicant
Mr I. Curlewis (of Counsel) appeared on
behalf of the respondent

6

____________________________________________________________________________

1

2
3

4

Reasons for Decision.
These applications were filed on 10th July 2000 they seek
orders from the Commission on the grounds that the
dismissal of Gavin Michael Cann (the Applicant) was
harsh, oppressive and unfair and that at the time of
dismissal there were outstanding contractual benefits. The
Commission convened a conference under s.32 of the
Industrial Relations Act, 1979 (the Act), the purpose of
which was to enable the parties to reach agreement if that
were possible. Agreement was not reached and the
applications were stood over for 30 days. Each party was
given the liberty to apply for another conference. By letter
dated 12th September 2000 the Commission was advised
by solicitors for the applicant that the parties had met but
had failed to reach an agreement and requested that both
matters be referred for hearing and determination. It
advised that it was their intention to write to the
respondents for the purpose of seeking further particulars
of its defence and discovery of relevant documents. An
application to the Commission for orders was
foreshadowed if that request was unsuccessful.
On 19th February 2001 notice of applications were filed
seeking orders for discovery and particulars of the
respondent’s answer.
In an affidavit Mark John Diamond, solicitor, deposed
that solicitors for the applicant had written to the solicitors
for the respondent on 13th November 2000. A response
was received on 1st December advising discovery would
be provided. By the same letter the solicitors for the
respondent provided particulars but only on one of the
five of the matters about which particulars were requested.
Concerning the other four matters where particulars were
not provided, the solicitors for the respondent say they
declined to supply the information because it was not
relevant to the applicant’s claim, or the particular sought
was a matter of evidence rather than a document which
should be discovered or, alternatively, the issue was a
question of law. Leaving aside documents which are
common to both parties the only documents that were
covered by the respondents solicitor’s letter of 13th
February 2001 were minutes of directors meetings held
between June 19th and May 2000 and a strategy document
dated March 2000.
On 21st February 2001 at a conference convened by the
Commission for the purpose, the parties discussed the
applications for discovery and particulars. The
Commission was told there had been insufficient

7

8

9
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discovery from the point of view of the applicant. It had
received minutes of directors meetings but they had been
given selectively and there was a feeling by the applicant’s
solicitors that the appropriate discovery had not been
given. There must have been extensive meetings between
the applicant and officers of the company and there had
been no discovery of any notes of these.
Mr Curlewis, of Counsel, who appeared for the
respondent advised that a letter concerning particulars
was sent to the applicant’s solicitors on 1st December
2000. Mr Curlewis opined that the application before the
Commission was therefore made very late, there were
requests for information about other employees which
were not relevant. Notwithstanding this opinion in an
effort to assist, Mr Curlewis made available the
information during the conference. Twenty five sets of
boardroom minutes had been discovered. The complete
minutes had been supplied to the solicitor for the applicant
for his perusal on condition that non relevant parts were
not revealed to his client. The minutes were then
discovered with the non relevant parts deleted. Through
Mr Curlewis the respondent agreed that it would provide
financial details by way of balance sheet if necessary.
The respondent’s solicitor believed that it discovered all
that was necessary and the type of discovery being sought
was futile.
The notes of the conference recorded by the Commission
indicate that it was concluded on the basis that if Mr
Curlewis would provide more details through the financial
statements then the parties could discuss any residual
issues. At the conclusion of the conference the parties
would have further discussions. On the basis of these
undertakings the Commission mentioned to the parties
that it appeared that the orders would no longer be
necessary and they would be dismissed in due course as
a formality. No objection was raised.
The Commission is aware that on the same day an Appeal
to the Full Bench was filed in the Commission by the
applicant against the so called dismissal of the discovery
and particulars applications. As had been previously
scheduled the matter proceeded to hearing on 22nd
February 2001 at which time Mr Hooker, of Counsel,
who then appeared for the applicant sought to formally
make the applications or alternatively renew them. In
order to properly record what had happened in the
conference on the previous day the Commission
summarised the events. This summary was categorised
in Mr Curlewis as ‘perfect’. He said that he had
implemented the arrangement by handing over a bundle
of financial documents, he also reported that the
foreshadowed discussion on a without prejudice basis had
occurred following the conference.
Mr Hooker then proceeded to make submissions to the
Commission in effect renewing the application for
discovery and particulars. He raised the juridical issues
which need not be recited for the purpose of these brief
reasons, suffice to say that the authorities upon which he
relies are the general authorities which have been found
to bind the Commission in the exercise of its jurisdiction
under s.27(1)(o) of the Act.
The complaint by Mr Hooker is that there was no
discovery in the proper sense, that is of the documents
which relate to matters in issue in the proceedings and
which are in possession of custody or power of the
respondent. The discovery which had been given was in
a narrow category and exclusively confined to extracts of
minutes of meetings of Blackburne Real Estate
significantly starting on 24th June 1999 notwithstanding
that the applicant’s appointment commenced in August
1997. Mr Hooker complained there was no listing of a
personal file which one would naturally expect to be in
the possession of any employer nor was there any listing
of memoranda or communications between the applicant
as an employee and the respondent as an employer. Issues
of redundancy arise and this raises questions of parity of
treatment between one employee and another; there has
been a refusal to supply that information. If the applicant
was treated differently to other employees this might be
unfair.
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10 Mr Curlewis submitted correspondence (Exhibit MFI C1)
that the respondent’s solicitor had sent to the applicant’s
solicitor in its response to the application for discovery.
Mr Curlewis drew to the Commission’s attention that the
applicant’s solicitor itself only made discovery on the 4th
February 2001. His Firm only received information from
it on the 13 th February 2001. The attention of the
Commission was drawn to a spreadsheet which had been
supplied by the applicant’s solicitor that limited the
information required to five projects. Mr Curlewis argues
that the applicant is now restricted to those five projects.
The demand of 1st December 2000had nominated eleven
projects but some of those, according to Mr Curlewis,
had never commenced. The applicant must have known
this and therefore it is legitimate to draw the conclusion
that the demand is nothing but a fishing expedition. There
is nothing that indicates that any other project is relevant
or might have a bearing on the case other than the five
projects. According to Mr Curlewis his client had provided
all that was reasonably necessary and more.
11 As for the particulars Mr Curlewis says it is clear that the
request for information relating to particulars was within
the knowledge of the applicant, he knew the situation
with the company and he had admitted he was redundant.
There was no need to provide this information.
12 Having considered the parties submissions the
Commission has decided that it will require that the
respondent give discovery of all documents relating to
the establishment and operation of the following projects
including financial records as are relevant—
1. Subiaco Centro
2. Haig Park
3. Buchan Site South Perth
4. Ascot Waters
5. Fitzgerald House and land Investment Sales
The respondent will also be required to provide the
applicant’s personal file and all documents and
memoranda relating to the administration of the
employment contract for the whole of the time of the
contract of the employment period.
13 Insofar as particulars are concerned the respondent will
provide to the applicant particulars of the date and the
reasons why any other employee was made redundant on
or about 31st May 2000. It will also be required to specify
all matters or occurrences in the respondent’s organisation
that gave rise to the conclusion that the position was
redundant. The applications are otherwise dismissed.
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establishment and operation of the following projects
including financial records as are relevant;
1. Subiaco Centro
2. Haig Park
3. Buchan Site South Perth
4. Ascot Waters
5. Fitzgerald House and land Investment Sales.
2. THAT the respondent provide the applicant’s personal file and all documents and memoranda relating
to the administration of the employment contract for
the whole of the contract of the employment period.
3. THAT the respondent provide to the applicant particulars of the date and the reasons why any other
employee was made redundant on or about 31st May
2000. It will also be required to specify all matters
or occurrences in the respondent’s organisation that
gave rise to the conclusion that the position was redundant.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

2001 WAIRC 02368
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
NIGEL WILLIAM LORD, APPLICANT
v.
WESTPOINT CORPORATION PTY
LTD, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
FRIDAY, 16 MARCH 2001
FILE NO/S
APPLICATION 1184 OF 2000
CITATION NO. 2001 WAIRC 02368
_________________________________________________________________________

Result
Representation
Applicant
Respondent

Order issued.
Ms M Quai of counsel
Ms N Oldfield of counsel

_________________________________________________________________________

2001 WAIRC 02312
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
GAVIN
MICHAEL
CANN,
APPLICANT
v.
BLACKBURNE REAL ESTATE
(LICENCEE: JOBURNE PTY LTD)
BLACKBURNE
PROPERTIES
LIMITED, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
WEDNESDAY, 14 MARCH 2001
FILE NO
APPLICATION 936 OF 2000,
APPLICATION 937 OF 2000
CITATION NO. 2001 WAIRC 02312
____________________________________________________________________________

Order for Discovery and Particulars.
HAVING heard Mr R. Hooker (of Counsel) on behalf of the
applicant and Mr I. Curlewis (of Counsel) on behalf of the
respondents, the Commission pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—
1. THAT the respondent give discovery of all
documents in its power or possession relating to the

Order.
HAVING heard Ms M Quai of counsel on behalf of the applicant and Ms N Oldfield of counsel on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
1. THAT the respondent file and serve further and better particulars of answer setting out with particularity
the work performed by the applicant on specific contracts which are said by the respondent to have
constituted misconduct by the applicant by 21 March
2001.
2. THAT the respondent shall produce for inspection
by the applicant the drawings and site plans in respect of the contracts referred to in para 1 by 23
March 2001.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.
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2001 WAIRC 02345
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
BEVERLEY
ANNE
SMITH,
APPLICANT
v.
PENRHOS
COLLEGE
(INC),
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
FRIDAY, 16 MARCH 2001
FILE NO/S
APPLICATION 1302 OF 2000
CITATION NO. 2001 WAIRC 02345
_________________________________________________________________________

Result
Representation
Applicant
Respondent

Direction issued.
Ms L Peak of counsel
Ms D Peters of counsel

_________________________________________________________________________

Direction.
HAVING heard Ms L Peak of counsel on behalf of the applicant and Ms D Peters of counsel on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs—
1. THAT the applicant provide informal discovery
within 21 days and inspection of documents from
the next business day thereafter upon reasonable
notice.
2. THAT the respondent provide informal discovery
within 14 days of receiving the applicant’s discovery and inspection of documents from the next
business day thereafter upon reasonable notice.
3. THAT evidence in chief in this matter be adduced
by way of signed witness statements which will stand
as evidence in chief of the maker.
4. THAT the applicant file and serve signed witness
statements within 21 days of receiving the respondent’s discovery.
5. THAT the respondent file and serve signed witness
statements within 14 days of receiving the applicant’s
witness statements.
6. THAT each party give notice to the other party at
least 7 days prior to the hearing as to—
(a) which witnesses are required for cross examination; and
(b) any objection taken to the evidence contained
in the witness statements.
7. THAT the applicant and respondent file and serve
an outline of submissions and any list of authorities
upon which they intend to rely no later than 3 days
prior to the date of hearing.
8. THAT leave of the Commission be sought for filing
additional or supplementary witness statements.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.

2001 WAIRC 02418
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ROBERT JAMES SULLIVAN
TREVOR BAILEY
IAN PICKEGILL
TIMOTHY BOLTON
GRAHAM BUSWELL, APPLICANTS
v.
CABLE SANDS (W.A.) PTY LTD,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT

DELIVERED
FILE NO
CITATION NO.
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WEDNESDAY, 28 MARCH 2001
1693 OF 2000, 1710 OF 2000, 1711 OF
2000, 1712 OF 2000 and 1713 OF 2000
2001 WAIRC 02418

_________________________________________________________________________

Result
Representation
Applicants
Respondent

Direction Varied
Mr D Schapper (of Counsel)
Mr R Gifford and with him Ms S Germon

_________________________________________________________________________

Order.
HAVING heard Mr D Schapper (of Counsel) on behalf of the
applicants and Mr R Gifford and with him Ms S Germon on
behalf of the respondent, the Commission pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
and by consent, hereby orders—
THAT Direction 2 of the Directions made on the 1st
day of March 2001 be varied by deleting “20th day of
March 2001” and inserting “30th day of March 2001”.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.

2001 WAIRC 02498
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
MELODY HOUSTON, APPLICANT
v.
MINISTER FOR EDUCATION,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
TUESDAY, 3 APRIL 2001
FILE NO/S
APPLICATION 2068 OF 2000
CITATION NO. 2001 WAIRC 02498
_________________________________________________________________________

Result
Representation
Applicant
Respondent

Direction issued.
Mr G Stubbs of counsel
Mr D Husdell

_________________________________________________________________________

Direction.
HAVING heard Mr G Stubbs of counsel for the applicant and
Mr D Husdell for the respondent the Commission, pursuant
to the powers conferred on it under the Industrial Relations
Act, 1979, hereby directs—
1. THAT evidence in chief in this matter be adduced
by way of signed witness statements which will stand
as the evidence in chief of the maker. Evidence in
chief other than that contained in the witness statements may only be adduced by leave of the
Commission.
2. THAT the applicant file and serve any signed
witness statements upon which it intends to rely no
later than 30 April 2001.
3. THAT the respondent file and serve any signed
witness statements upon which it intends to rely no
later than 21 May 2001
4. THAT the matter be listed for hearing for 2 days.
5. THAT the parties have liberty to apply on short
notice
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.
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COAL INDUSTRY TRIBUNAL—
Awards/Agreements—
Application for—
WESFARMERS COAL LIMITED (MAINTENANCE)
ENTERPRISE AGREEMENT 2001.
No. 3 of 2001.
COAL INDUSTRY TRIBUNAL OF WESTERN
AUSTRALIA ACT 1992
(SECTION 12)
Wesfarmers Coal Limited
and
Australian Manufacturing Workers Union.
No. 3 of 2001.
Memorandum of Agreement.
WHEREAS a conference between Wesfarmers Coal Limited
and the Australian Manufacturing Workers Union was convened by me pursuant to section 12(1) of the Coal Industry
Tribunal of Western Australia Act 1992 on 23rd February 2001
for the purpose of finalising an agreement relating to the
Wesfarmers Coal Limited (Maintenance) Enterprise Agreement 2001 for maintenance personnel.
AND WHEREAS agreement has been reached between the
parties in terms of the Schedule annexed hereto, signed by me
in accordance with section 12(3) of the Act is a memorandum
of the matters upon which agreement has been reached and
the terms and conditions agreed upon.
Dated at Perth this 23rd day of February 2001.
(Sgd.) G.L. FIELDING,
Chairman, Coal Industry Tribunal
of Western Australia.

1.—TITLE
(1) The terms and conditions of this Agreement shall be
known as the ‘Wesfarmers Coal Limited (Maintenance)
Enterprise Agreement 2001’.
(2) The Wesfarmers Coal Limited (Maintenance) Enterprise
Agreement 2001 shall replace the Wesfarmers Coal Limited
Enterprise Agreement—Maintenance—1998-2001 registered
on the 21 December 1998 with effect on the 14th day of
January 2001.
2.—ARRANGEMENT
Title
Arrangement
Scope and Parties Bound
Definitions
Objectives of Agreement
Term of Agreement
Relationship to Award and Other Agreements
Dispute Resolution Procedure
Hours of Work
Overtime and Call Outs
Shift Work
Sick Leave
Public Holidays
Annual Leave
Long Service Leave
Wage Rates, Allowances, Penalties, and Other
Payments
17. Packaging of Entitlements
18. Travel Insurance
19. Entry Into Short Fixed Term Contracts
20. Accident Pay
Schedule A—Commitments Regarding Any
Redundancy
Schedule B—Rosters
Schedule C—Shared Work Agreement
Schedule D—Cessation Of Service Gratuity Scheme
Schedule E—Superannuation
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
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3.—SCOPE AND PARTIES BOUND
(1) The Wesfarmers Coal Limited (Maintenance) Enterprise
Agreement 2001 shall apply to the operations of Wesfarmers
Coal Limited in the “Collie Basin” Coal Resource Areas and
its employees who are eligible to be members of the union
party to it and who are employed in the classifications in Clause
16.—Wage Rates, Allowances, Penalties and Other Payments.
(2) The parties to the Wesfarmers Coal Limited (Maintenance) Enterprise Agreement 2001 are—
(a) Wesfarmers Coal Limited; and the
(b) Automotive Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian Branch.
4.—DEFINITIONS
(1) The following definitions shall apply for the purposes
of the Wesfarmers Coal Limited (Maintenance) Enterprise
Agreement 2001.
‘Agreement’ means the Wesfarmers Coal Limited (Maintenance) Enterprise Agreement 2001.
‘Award’ means the Coal Mining Industry (Engineers)
Award 1990 as amended.
‘base rate’ means the Trades Person Level 1 rate of 100%.
‘balance of skills’ means the range of skills across all the
trades.
‘block’ means all consecutive shifts an employee is
rostered on for work.
‘Christmas week’ means the period commencing at 0700
on 25 December and concluding at 0700 hours on 2
January.
‘crew’ means a group of maintenance employees rostered
on a twelve (12) hour continuous shift roster or on a
ten (10) hour non-continuous shift roster as designated A, B, C or D.
‘day’ means a 24 hour period from midnight to midnight
(0000 hours to 2400 hours).
‘department’ means all employees of Wesfarmers Coal
Limited engaged in and managing the maintenance
operations.
‘employer’ means Wesfarmers Coal Limited.
‘make up shift’ means that eight (8) hour shift worked on
one (1) Saturday in four (4) weeks per roster for the
purposes of making up an average of 42 hours on a
ten (10) hour non-continuous shift roster.
‘non peak period’ means any time of the year other than
a peak period.
‘ordinary wage rate’ means for an employee the rate prescribed for his/her classification in Clause 16(1)(a)
of this Agreement.
‘peak periods’ means a school vacation period.
‘pool’ means the total number of fitters rostered on a ten
(10) hour non-continuous shift roster.
‘Progress 2000 Agreement’ means the Wesfarmers Coal
Limited (Maintenance) Progress 2000 Agreement.
‘shift’ means the period, times and date specified for an
employee to attend for work as shown in the employee’s current roster with payment being due
having regard for the date and time the shift commenced.
‘team’ means crew as defined in this Clause.
‘Tribunal’ means the Coal Industry Tribunal.
‘union’ means the Automotive Food, Metals, Engineering, Printing and Kindred Industries Union of
Workers—Western Australian Branch.
‘WCL’ means Wesfarmers Coal Limited.
‘week’ means seven (7) consecutive calendar days.
(2) Insofar as any of the definitions in this Agreement conflict with any definition in the Award, then the Agreement
shall prevail.
5.—OBJECTIVES
(1) The objectives of this Agreement are—
(a) to secure and enhance the position of the operations
of WCL and its employees in the Collie district;
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(b) to clearly express the terms and conditions under
this Agreement to apply to maintenance employees
covered by it.
(2) The parties agree that the means of achieving these objectives will include—
(a) a process of improvement by agreement to ensure
the operation of the workplace is as safe, cost efficient and productive as possible.
(b) maintenance services over three hundred and sixty
two (362) days of each year.
(c) a commitment to the ability of WCL operations in
Collie to meet demand and compete in the market
place so as to better secure employment in those
operations.
6.—TERM OF AGREEMENT
(1) This Agreement shall come into effect on the 14th day
of January 2001 and shall remain in effect from that date to
10th day of January 2004.
(2) The parties will commence negotiations on a replacement for this Agreement no later than three (3) months prior
to the 10th day of January 2004.
7.—RELATIONSHIP TO THE AWARD AND OTHER
AGREEMENTS
(1) This Agreement shall be read and interpreted in conjunction with the Coal Mining Industry (Engineers) Award
1990 and the Wesfarmers Coal Limited (Maintenance)Progress
2000 Agreement.
(2) The following provisions in the Award shall be overridden for the duration of this Agreement—
• Clause 5.—Definitions of the Award shall be overridden by Clause 4.—Definitions of this Agreement
insofar as there is any conflict.
• Clause 6.—Accident Pay of the Award shall be overridden by Clause 20.—Accident Pay of this
Agreement.
• Clause 7.—Hours of the Award shall be overridden
by Clause 9.—Hours of Work, Clause 10.—Overtime and Call Outs and Clause 16.—Wage Rates,
Allowances, Penalties and Other Payments of this
Agreement insofar as there are any conflict
• Clause 8.—Overtime of the Award shall be overridden by Clause 10.—Overtime and Call Outs of this
Agreement.
• Clause 9.—Shift Work of the Award shall be overridden by Clause 11.—Shift Work of this Agreement.
• Clause 10.—Holidays of the Award shall be overridden by Clause 13.—Public Holidays and Clause
16.—Wage Rates, Allowances, Penalties and Other
Payments of this Agreement.
• Clause 11.—Annual Leave of the Award shall be
overridden by Clause 14.—Annual Leave and Clause
16.—Wage Rates, Allowances, Penalties and Other
Payments of this Agreement.
• Clause 12.—Sick Leave shall be overridden by
Clause 12.—Sick Leave of this Agreement insofar
as there is any conflict.
• Clause 21.—Variable Duties shall be overridden by
Clause 20.—Accident Pay of this Agreement if there
is any conflict.
• Subclause (1) of Clause 23.—Special Rates and Provisions of the Award shall be overridden by Clause
8.—Dispute Resolution Procedure of this Agreement.
• Clause 23.—Special Rates and Provision and Part A
and B of Schedule 1 of the Award shall be overridden by Clause 8.—Dispute Resolution Procedure and
Clause 16.—Wage Rates, Allowances, Penalties and
Other Payments insofar as there is any conflict.
• Clause 24.—Wages and Schedule 1 of the Award
shall be overridden by Clause 16.—Wage Rates, Allowances, Penalties and Other Payments and Clause
17.—Packaging of Entitlements of this Agreement.
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(3) Insofar as this Agreement is silent on a term in any of
the documents specified in (1), then that term shall continue
in effect.
(4) (a) The parties acknowledge the existence of other documented agreements.
(b) The parties agree that these documented agreements shall
not be affected by this Agreement.
(c) Each party reserves a right to review any of these agreements.
(5) The Agreement as to shared work practices continues
and is reflected in Schedule C.
8.—DISPUTES RESOLUTION PROCEDURE
(1) The parties are committed to the avoidance of lost time
and lost production due to industrial disputes.
(2) The parties will endeavour to ensure normal work continues throughout any dispute provided that such continuation
shall not prejudice the outcome of any proceedings before the
Tribunal.
(3) ‘Normal’ work means the work that was taking place
prior to the dispute being raised and as scheduled or rostered.
(4) Subject to (5) of this Clause the following steps will
apply for the purposes of resolution of an issue.
(a) Step 1
The issue will be raised at crew level between the
relevant employee/s and the supervisor. This process may be without a written record. It should be
concluded within two (2) shifts or a time period
agreed between the employee/s and the supervisor.
(b) Step 2
If the dispute is not resolved at Step 1, the relevant
job delegate will join with the employee/s and supervisor, and together they will attempt to settle the
issue within an agreed time period.
If there is no settlement, the supervisor will, in cooperation with the employee/s and delegate, compile
an agreed written record of the dispute for referral
to Step 3.
(c) Step 3
If the dispute is not resolved at Step 2, the written
record of dispute will be referred to the relevant
Manager and Senior Delegate for resolution. They
shall agree a time period for resolution and/or referral to Step 4.
(d) Step 4
If the dispute is not resolved at Step 3, the written
record of dispute (including detail from Step 3), will
be referred to the Senior Manager and the relevant
Regional or District Organiser for resolution. They
shall agree a time period for resolution and/or referral to Step 5.
(e) Step 5
If the dispute is not resolved at Step 4, either party
has the right to submit the issue to the Tribunal.
(5) Steps 1-3 above shall have no application for the purposes the compliance provisions in the Progress 2000
Agreement.
9.—HOURS OF WORK
(1) All employees are required to work an average of 42
hours per week in shifts as per the rosters in Schedule B of
this Agreement.
(2) Crib (meal) breaks
(a) A crib break of 30 minutes shall form part of the
ordinary rostered hours on a shift and will be taken
by the employee within one (1) hour either side of
the mid point of the shift.
(b) Work arrangements, including continuous operation,
are to be maintained during crib breaks.
(3) Short breaks
(a) Short informal breaks/smokos may be taken during
a shift to suit continuity of work.
(b) The tea/coffee making facility in the workshop is to
be used by employees carrying out work in the workshop.
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(c) A thermos is to be provided by the employer for use
by any employee who is working in the field.
(4) Delayed Crib Breaks
An employee who, at the request of the employer, starts his/
her crib break more than one (1) hour after the midpoint of
the shift, shall be entitled to a payment at time and a half
taken from one (1) hour after the midpoint of the shift up to
the time he/she commences his/her break.
(5) Start/Finish Location of Shift
(a) The start and finish time of each shift shall be as
specified in Schedule B.
(b) An employee will be required to attend in the workshop by the start of shift ready for instruction by the
supervisor.
(c) The place for the issue of instruction within the workshop will be a matter for the discretion of the
supervisor.
(d) Work will continue to the finish time of the shift and
showers will be taken in the employee’s own time.
(e) Travel back to the workshop by an employee who
has been working away from the workshop shall be
construed as work when it is necessary in order for
that employee to be able to depart the workshop by
the finish of the shift.
(f) Employees have a right to proceed to the showers at
the finish of the shift.
(g) Subject to all relevant employees being on board,
buses may depart from the designated departure
points at any time after the finish of the shift but no
earlier.
10.—OVERTIME AND CALL OUTS
(1) Overtime
(a) It is intended that the maintenance work be carried
out on the basis of rostered time only.
(b) Overtime outside the regular roster will be designated ‘non rostered’ overtime and will only be
required to be worked when the integrity of the operations is threatened or exceptional circumstances
apply such as in an emergency.
(c) Any ‘non rostered’ overtime to be worked must be
authorised by the relevant Superintendent or Manager.
(d) Authorised ‘non rostered’ overtime worked will be
paid at double time.
(2) Call Outs
(a) In the event of an emergency (eg, injury, fire, fall or
flood) where personnel or skills additional to those
of employees rostered on shift are required, an employee who is rostered off and is called out to work
shall be paid double their hourly rate for the time
worked on such call out, with a minimum payment
of four (4) hours.
(b) Where necessary WCL shall provide transport to and
from work for the employee called out.
11.—SHIFTWORK
(1) Definitions
‘crew’ means a group of maintenance employees rostered
on twelve (12) hour continuous shift roster or on ten
(10) hour non-continuous shift roster as designated
A, B, C or D
‘shift’ means the period, times and date specified for an
employee to attend for work as shown in the employee’s current roster with payment being due
having regard for the date and time the shift commenced.
‘make up shift’ means that eight (8) hour shift worked on
one (1) Saturday in four (4) weeks per roster for the
purposes of making up an average of 42 hours of
weekly work on a 10 hour roster.
‘team’ means crew
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(2) Base Roster System
(a) The average hours of work per week shall be 42 as
per the rosters in Schedule B.
(b) Rosters B2 and B3 will be available on a trial basis
for six (6) months from 14th day of January 2001
with the continuation of them to be reviewed then.
(c) Maintenance employees will work in eight (8)
balanced crews as follows—
(i) four (4) crews are to work a seven (7) day continuous roster of twelve (12) hour shifts across
four (4) panels;
(ii) four (4) crews are to work a six (6) day non
continuous roster of ten (10) hour shifts and a
Saturday make up shift of eight (8) hours in
each four (4) weeks.
(aa) The make up shift for the purposes of
(c)(ii) may be varied from the Saturday as rostered by agreement between
an employee and his/her supervisor.
(bb) If it is agreed that the replacement make
up day is Sunday the rate to apply shall
be double time.
(d) During the term of this Agreement any variation to
the base roster system may only occur by agreement
between the parties.
(3) Shift Changes
(a) Transfer of an employee between rosters required
by the employer—
(i) Where there is a need to re-balance the skills
between crews it will be by agreement between
the employee concerned and the relevant Manager or, in the absence of agreement, by the
next junior in classification at that time on that
crew subject to a system of rotation.
(ii) In the case of a transfer of an employee from
a crew by the employer to another roster the
employee will be entitled to no less than 48
hours’ notice.
(iii) If 48 hours’ notice is not given to the employee
the employee shall be paid as per the overtime rate for any work on any week day
(Mon-Fri) and treble time for any work on a
weekend day (ie. Sat or Sun) until the 48 hour
period has elapsed.
(iv) Where the employee is given the notice prescribed in (ii) no penalty shall apply.
(v) If an equivalent trades position on the crew
from which an employee was transferred becomes available the transferred employee will
have the option to transfer back to his/her
original crew.
(b) Shift swaps by an employee—
(i) If an employee arranges a shift swap with his/
her supervisor, the rate to apply shall be as
per the shift worked.
(ii) No shift swap onto a public holiday shift will
be allowed.
(c) Voluntary change of shift roster by an employee—
(i) Subject to the completion of a roster cycle
(eight (8) weeks) an employee may nominate
to go onto another shift roster within his/her
crew.
(ii) A nomination by an employee to change shift
rosters must be raised by the employee with
his/her supervisor no later than two (2) calendar weeks prior to the end of the roster cycle.
(iii) The employee must nominate the roster to
which he/she wishes to be transferred at the
time of nomination.
(iv) The decision as to whether the transfer can
occur is subject to maintaining the levels
agreed between the parties to this Agreement
for the twelve (1 2) hour shift.
(v) Any transfer will apply for no less than a full
cycle.
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(4) Payment for Shift Work
Payments for shift work shall be made in accordance with
Clause 16—Wages Rates, Allowances, Penalties and Other
Payments.
12.—SICK LEAVE
(1) Entitlement
Any employee who is absent from work on account of personal illness or injury shall be entitled to paid leave of absence
in accordance with the provisions of this Clause.
(2) Crediting of Entitlement
(a) On 1 July each year each employee shall be credited
with 120 hours leave for the ensuing year or on a
pro-rata basis if an employee commenced after 1 July.
(3) Notification and Authorisation
Where practical, within 24 hours, but not later than 72 hours
(three (3) days) of the commencement of such absence, the
employee shall inform the employer of the inability to attend
for duty and, as far as practicable, state the nature of the injury or illness and the estimated duration of the absence.
(4) Payment
Payment for approved sick leave shall be as prescribed in
Clause 16.—Wage Rates, Allowances, Penalties and Other
Payments.
(5) Accrual of Sick Leave
Subject to this Clause, sick leave entitlements may accumulate.
(6) Pay out of Accrued Sick Leave on Death, Retirement
or Redundancy
(a) On retirement or retrenchment of an employee any
untaken accrued sick leave shall be paid out to that
employee.
(b) In the event of the death of an employee, any accrued sick leave shall be paid to his/her estate.
(7) Sick Leave Accrued in a 12 Month Period
(a) The option in (b) of this subclause is subject to the
employee—
(i) having no less than 400 hours of accumulated
sick leave; and
(ii) having no more than five (5) shift absences
(whether paid sick leave, unpaid sick leave or
unauthorised absences) in the 12 months preceding November in any year.
(b) Subject to (a) above—
(i) The value of hours of sick leave accumulated
in a 12 month period to November which is in
excess of the minimum of 400 hours may be
paid into the employee’s superannuation fund
by the employer.
(ii) An eligible employee who does not wish to
have (i) apply shall inform the employer of
that election within the time allowed in the
employer’s letter of notification per (c) of this
subclause and may choose to receive his/her
entitlement in cash, or may roll it over into
his/her sick leave accumulation.
(iii) In the event no election per (ii) is made within
the time allowed (i) shall apply.
(c) In November each year the employer will notify each
employee in writing of the total number of shifts he/
she has been absent from in the 12 months prior as a
result of either paid sick leave or unpaid sick leave
or being absent without leave (AWOL), the dates of
these absences and the time allowed for the exercise
of the election in (b)(ii) of this subclause.
(8) Absences in Excess of five (5) shifts
(a) For all absences in excess of five (5) shifts in the 12
months July to June, a medical practitioner’s certificate must be provided in order to claim sick pay.
(b) An employee who has more than five (5) shift absences without a medical certificate in any 12 months
from July to June will be counselled regarding his/
her unsatisfactory attendance.

81 W.A.I.G.

13.—PUBLIC HOLIDAYS
(1) Mine Holidays
(a) Christmas Day, Good Friday and Anzac Day will be
recognised as non-working mine holidays on the date
they fall.
(b) Employees rostered on for these days shall be allowed the shift off and not required to work as
rostered and will be paid as for a public holiday.
(c) Employees on annual or long service leave or
rostered off for any of these three (3) days will have
a day added to their annual leave entitlement.
(2) Other Public Holidays
(a) New Year’s Day, Australia Day, Labour Day, Easter
Monday, the Queen’s Birthday, Foundation Day and
Boxing Day shall be recognised as public holidays
for the purposes of this Clause.
(b) Where one (1) of these seven (7) public holidays
occur during a period of annual leave or long service leave or when the employee is rostered off the
employee shall have a day added to their annual leave
entitlement.
(c) An employee who is rostered to and works on a public holiday shall be paid double time plus have a day
added to their annual leave entitlement.
(d) Twelve (12) hour shift continuous roster employees
will work the seven (7) public holidays on the day
and date they fall in accordance with their roster.
(e) Ten (10) hour shift non-continuous roster employees rostered on a public holiday as published in the
Government Gazette may choose to work as rostered
in which case he/she shall be entitled to a day in lieu
to be added to his/her annual leave as well as payment for the public holiday.
Subject to (ii)—
(i) Ten (10) hour shift non-continuous roster employees rostered to work on a gazetted public
holiday may choose not to work on that day
as rostered
(ii) An employee wishing to make that choice, no
less than seven (7) days prior to the public
holiday, shall advise his/her supervisor of their
intent by way of a leave application form.
(f) A ten (10) hour non continuous shift roster employee
absent in accordance with (e) shall not be counted
for the purposes of the balance of skills on crews
per Clause 14.—Annual Leave
(3) Payment
Payment for public holidays shall be as prescribed in Clause
16.—Wage Rates, Allowances, Penalties and Other Payments.
14.—ANNUAL LEAVE
(1) Definitions
The following definitions shall apply—
‘balance of skills’ means the range of skills across all the
trades available on each crew.
‘block’ means all consecutive shifts an employee is
rostered on for work.
‘Christmas week’ means the period commencing at 0700
on 25 December and concluding at 0700 hours on 2
January.
‘crew’ means a group of maintenance employees rostered
on a twelve (12) hour continuous shift or on a ten
(10) hour non-continuous shift as designated A, B,
C or D.
‘department’ means all employees of WCL engaged in
and managing the maintenance operations.
‘non peak period’ means any time of the year other than
a peak period.
‘peak period’ means a school vacation period.
‘pool’ means the total number of fitters rostered on 10
hour non-continuous shift rosters.
‘team’ means crew.
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(2) Entitlement
Each employee is entitled as follows to annual leave for
each 12 months of continuous service—
(a) The annual base provision shall be 215 hours accrued on a pro-rata weekly basis.
(b) Twelve (12) hour shift continuous roster employees
shall be credited an additional 35 hours annual leave
(ie, total 250 hours) accrued on a pro-rata weekly
basis.
(3) Payment
An employee taking annual leave shall be paid in accordance with Clause 16—Wage Rates, Allowances, Penalties and
Other Payments.
(4) Pro-Rata on Termination
On resignation or termination, the employee shall be entitled to payment for any untaken accrued annual leave and
pro-rata leave calculated on the basis of completed weeks of
employment as a proportion of 52 provided that the employee
shall not be entitled to pro-rata annual leave where the termination of employment is for misconduct.
(5) Balance of Skills
(a) In order to maintain the continuous operation
throughout the year annual leave will be approved
subject to a reasonable balance of skills being retained in each crew.
(b) The balance of skills means the range of skills available on each crew.
(c) The levels for a balance of skills on each crew normally will be as follows—
(i) twelve (12) hour continuous shift roster—for
all periods excluding Christmas week, the
maximum authorised absences from a crew
will be—
Three (3) fitters
One (1) boilermaker
One (1) electrician
One (1) auto electrician from the A or C
crew and one (1) auto electrician from the
B or D crew.
(ii) ten (10) hour shift roster for all periods save
the Christmas week, the maximum authorised
absences from a crew, exclusive of fitters, will
be—
One (1) boilermaker
One (1) electrician
One (1) auto electrician
One (1) tyre fitter
One (1) millwright
(iii) Generally the authorised annual leave of tyre
fitters will not coincide.
(iv) Generally the authorised annual leave of
millwrights will not coincide.
(v) For the purposes of annual leave applications
and approvals, fitters on crews A, B, C and D
(ten (10) hour non-continuous shift rosters)
will be regarded as a pool with the maximum
authorised absences for all periods (excluding the Christmas week) being four (4).
(vi) Christmas week—
ten (10) hour non-continuous shift rosters—
no minimum numbers of employees will be
required to work other than one (1) tyre fitter
on day shift.
twelve (12) hour continuous shift roster—the
minimum number of employees on crew will
be—
Three (3) fitters
One (1) boiler maker
One (1) auto electrician from A or C crew
and one (1) auto electrician from B or D
crew.
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(6) Applications to Take Annual Leave
(a) Notice periods required are as follows.
(i) For the Christmas week—
An employee who wishes to take annual leave
in the Christmas week is to submit a leave
application form to his supervisor within the
month of February prior to that Christmas.
(ii) For peak periods—
(cc) An employee who wishes to take annual leave in a peak period (other than
the Christmas week) shall submit a
leave application form to his supervisor in the tenth (10th) calendar month
prior to the month in which he/she
wishes to commence that leave.
(dd) The ability to submit an application to
take annual leave in a peak period
(other than the Christmas week) will
remain open for the whole of the tenth
(10th) month preceding the commencement of the intended leave.
(iii) For other periods—
An employee wishing to take annual leave at
any time other than the Christmas week or
during a peak period shall submit a leave application form to his supervisor no less than
seven (7) days prior to the commencement of
the intended leave.
(iv) An application for annual leave is to state what
shift roster the employee will be on at the time
of taking the proposed annual leave.
(7) Approval Process for Annual Leave Application
(a) Approval of annual leave will be subject to this
Clause.
(b) Unless as otherwise allowed in this subclause, any
approval of an application for annual leave will be a
matter for the supervisor of the affected crew.
(c) A supervisor’s decision on an application for annual
leave made in accordance with the notice period(s)
prescribed in (6) of this Clause shall be based on the
maintenance of balance of skills on the crew as set
out in (5) of this Clause.
(d) An employee who works across a peak period will
be given preference in the event he/she wishes to
take paid leave in the next corresponding peak period.
(e) In the event of more than one (1) application for
leave being submitted on the same day, consideration for approval will be in order of the submitting
of the application save that an application for a block
will be given preference over an application for a
single day of annual leave.
(f) If the supervisor is absent from work on the day an
employee submits an application for annual leave,
the approval of the application will be the responsibility of the relevant superintendent.
(g) A record of approved leave will be maintained by
the supervisor and updated on a daily basis.
(h) This record of approved leave will be open for inspection by a maintenance employee.
(8) Unfairness Claims
(a) An employee claiming that a supervisor has unfairly
treated him / her in relation to an application for
annual leave may raise that claim for review by the
superintendent.
(b) The review process for the purposes of (a) will be as
follows—
(i) Any request for review by the employee must
be raised within two (2) days of the alleged
unfairness arising and be notified to the employee’s superintendent by the employee
making that claim.
(ii) The request should be in writing and specify
the employee’s grounds or reasons for the
claim of unfairness.
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(iii) The review and its outcome will be completed
and notified to the employee and supervisor
within four (4) days of the request being
raised.
(9) Special Case Consideration
(a) Application claiming extenuating personal circumstances—
(i) If any employee wishes to take annual leave
on the grounds of extenuating personal circumstances, the employee may submit such
an application to his supervisor.
(ii) The decision on such an application will be
made by the employee’s superintendent.
(iii) On receipt of such an application the supervisor is to provide it directly to the
superintendent for decision along with any
detail on the balance of skills situation at the
relevant time.
(iv) The superintendent will interview the employee concerned at which time the employee
shall identify the circumstances that he/she
says constitute the reasons why his application should be approved.
(v) This discussion between the superintendent
and the employee shall remain confidential.
(vi) The application for annual leave on the
grounds of extenuating personal circumstances may be approved by the superintendent
subject to the interview.
(vii) Any recording of authorised annual leave on
the grounds of extenuating personal circumstances shall note this but no details as to the
grounds on which the application was based
will be recorded.
(b) Application not in compliance with the notice periods—
(i) If any employee wishes to make application
for annual leave at a time not in accordance
with subciause (6) he/she will state the reasons why he/she says the application should
be approved at the time of making any such
application.
(ii) Any approval of such an application will be
subject to agreement between the union and
the employer.
(iii) Approval will be subject to a joint conclusion
by the union and the employer that the circumstances are very serious and or very
special.
(10) Block Bookings and Single Day Bookings of Annual Leave—Liberty to Review
(a) The parties note that a practice of booking out short
blocks of annual leave and single days of annual leave
well in advance of taking that leave may have the
effect of unreasonably impeding another employee
from taking longer periods of annual leave.
(b) In the event that either party considers it necessary,
the incidence of single day and short blocks of annual leave booked in advance and the effect of this
will be reviewed no earlier than six (6) months from
14th day of January 2001.
(c) If the parties conclude from that review that employees seeking to book longer term annual leave periods
are being disadvantaged unreasonably by a practice
of booking single days in advance, they will have
discussions for the purpose of implementing changes
to notice requirements to remedy the situation or any
other action agreed upon.
(11) Cancellation of Annual Leave Authorised for a Peak
Period
(a) In the event that an employee notifies the employer
less than two (2) months before the commencement
of approved annual leave to be taken during a peak
period that he/she no longer wishes to take that annual leave, the fact of an authorisation of it shall
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count for the purposes of satisfying of preferences
in the timing of annual leave for that employee.
(b) In the case of a cancellation of annual leave on request by the employer, (a) shall not apply and the
employee will not be disadvantaged so far as the
satisfaction of any preferences is concerned.
15.—LONG SERVICE LEAVE
(1) Employees are entitled to long service leave of 13 weeks
for each eight (8) years of continuous service in accordance
with the provisions of Clause 17.—Long Service Leave of
the Award paid at the rate for a 35 hour week.
(2) Specific provisions relating to the taking and payment
of long service leave under this Agreement are detailed in
Clause 16.—Wage Rates, Allowances, Penalties and Other
Payments.
16.—WAGE RATES, ALLOWANCES, PENALTIES AND
OTHER PAYMENTS
(1) Classification Wage Rates
(a) The ordinary wage rate for a 35 hour week for each
classification is as follows—
Classification

Trades Person Level 1*
(base rate)
Trades Person Level 2*
Trades Person Level 3*
Trades Person Level 4*
Trades Person Level 5*
Apprentice Year 1
Apprentice Year 2
Apprentice Year 3
Apprentice Year 4
Tyre Fitter Level 1
Tyre Fitter Level 2
Tyre Fitter Level 3
Tyre Fitter Level 4
*Career Path

Percentage 14/01/01 13/01/02 12/01/03
of Base
Rate
Rate
Rate
Trade Rate (per week) (per week) (per week)
$
$
$

100%
110%
115%
120%
125%
41%
55%
75%
88%
95%
100%
105%
110%

736.00
809.60
846.40
883.20
920.00
301.80
404.80
552.00
647.70
699.20
736.00
772.80
809.60

769.40 800.40
846.40 880.60
884.90 920.70
923.30 960.50
961.80 1000.60
315.50 328.20
423.20 440.20
577.10 600.30
677.10 704.40
731.00 760.60
769.40 800.40
807.90 840.50
846.40 880.60

(b) The training/career path applicable to employees
covered by this Agreement shall be the Wesfarmers
Coal Limited (Maintenance) Progress 2000 Agreement
(c) The wage rates above incorporate the percentage
loading on sick leave absence (1 7.5%) which previously applied.
(2) 42 hour average per week—Calculation of Payment
The following rates, exclusive of shift penalties and other
payments prescribed in this Agreement, are to apply to the
weekly average of 42 hours worked over a year by rostered
shifts.
(a) Payment on an hourly basis—
(i) for 35 hours worked Monday through Friday
in a week the payment shall be calculated at
the ordinary rate of pay for the employee’s
classification as prescribed in (1)(a) of this
Clause in the case of an employee working on
a twelve (12) hour seven (7) day continuous
shift roster;
(ii) or seven (7) hours of work per day Monday—
Friday calculated at the ordinary rate of pay
for the employee’s classification as prescribed
in (1)(a) of this Clause in the case of an employee working a ten (10) hour
non-continuous roster.
(b) A further payment calculated as follows shall
apply—
(i) for twelve (12) hour shifts, a rate of time and
a half for the first three (3) hours after 35 hours
and double time thereafter.
(ii) for ten (10) hour shifts, a rate of time and a
half for the next three (3) hours after seven
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(7) hours worked on any day Monday through
Friday; and
for any Saturday ‘make up’ shift of eight (8) hours
as defined in Clause 11.—Shift Work, a rate of time
and a half for the first three (3) hours and double
time thereafter and in the event of a Sunday ‘make
up shift’ of eight (8) hours, the rate to apply will be
double time.
(3) Allowances
(a) Allowances which may be paid are as follows—
Allowance

Trades Production Bonus
Trades Experience Allowance
Trade Disability
Dust Money
Artificial Light (AS)
Artificial Light (NS)
Meal Allowance
Conveyor Belt
First Aid Medallion
First Aid 3rd Year Certificate
Excessively wet—shift
Wet Work
Relief Supervisor

Payable

p/week
p/week
p/hour
p/hour
p/shift
p/shift
p/meal
p/shift
p/week
p/week
p/shift
p/shift
p/shift

14/01/01 13/01/02 12/01/03

Rate
$
53.10
18.91
0.15
0.26
2.03
7.09
5.85
0.55
9.06
12.23
1.65
1.82
45.57

Rate
$
54.70
19.50
0.20
0.30
2.10
7.30
6.00
0.60
9.30
12.60
1.70
1.90
46.90

Rate
$
56.10
20.00
0.20
0.30
2.20
7.50
6.20
0.60
9.50
12.90
1.70
1.90
48.10

(b) Allowances paid on a weekly basis shall continue to
be paid during paid leave.
(c) Employees entitled to be paid trade allowances shall
continue to be paid those allowances while on paid
leave.
(4) Shift Allowances Monday—Friday
(a) Subject to (b) the following allowances shall apply—
(i) Afternoon Shift—15%
(ii) Night Shift
—25%
(b) No shift allowance shall be paid when either overtime or weekend shift allowances or overtime is being
paid.
(c) No shift allowance shall apply on Day Shift.
(5) Overtime and Call Outs
The rates to apply are as prescribed in Clause 10.—
Overtime and Call Outs.
(6) Leave Payments
(a) Other than long service leave and public holidays,
all approved leave shall be taken, paid and debited
to the employee’s accrued entitlement as follows—
(i) The days (shifts) on which the employee is
rostered to work are the days (shifts) on which
leave may be granted.
(ii) For the purposes of this Clause each week shall
stand alone.
(iii) The hours for payment and debit against accruals shall be calculated as 35/42 x length of
shift except in the case of the ten (10) hour
non continuous shift crews where this produces a figure of less than 35 hours over any
one (1) week in which case a maximum of 35
hours will be paid and debited.
(iv) For leave spanning less than one (1) week the
35/42 x length of shift formula shall determine the quantum for payment and for debit
against accrual.
(7) Long Service Leave
(a) Long service leave shall be approved in periods spanning not less than 14 calendar days and be paid and
debited at 35 hours for each period of seven (7) calendar days.
(b) An employee on long service leave who would
ordinarily have been rostered to work or have
been rostered off from work on a public holiday
will have a day in lieu added to his/her annual leave
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entitlement, with payment to be at the long service
leave rate and the leave continuing uninterrupted.
(8) Public Holidays
(a) An employee who is rostered on to and works on a
public holiday, shall be entitled to double time plus
a day in lieu added to his/her annual leave entitlement.
(b) An employee who is not rostered on for a public
holiday is entitled to have a day added to his/her
annual leave entitlement.
(c) An employee on annual leave, who would ordinarily have been rostered to work on a public holiday,
will be paid as for a public holiday instead of being
paid and debited a day of annual leave entitlement.
(d) An employee on annual leave who would ordinarily
have been rostered off work will have a day in lieu
added to annual leave entitlement.
(9) Leave loadings
(a) The following loadings shall be added to the employee’s ordinary wage rate while on approved
leave—
• 35% of the base rate—annual leave
• 17.5% of the base rate—long service leave and
bereavement leave
(b) No loading shall apply on sick leave.
17.—PACKAGING OF ENTITLEMENTS
(1) Subject to this Clause, instead of taking a cash benefit
an employee may elect to take it as a superannuation contribution provided that the value of benefits will equate to the
total gross earnings (including overtime or any applicable allowances) for the position occupied.
(2) This election shall be known as ‘packaging’.
(3) ‘packaging’ has the same meaning as ‘salary sacrifice’.
(4) An employee taking this election must sacrifice gross
earnings to cover the value of the non-cash benefit, any applicable fringe benefits tax, any applicable superannuation
contribution tax or levy and/or any other tax imposed by the
Australian Taxation Office from time-to-time.
(5) The amount of non-cash benefits must be nominated by
the employee at the time of election.
(6) An employee may choose to take up to 40% of his gross
earnings for his classification as—
(a) superannuation contributions; and/or
(b) additional death and disability insurance cover contributions.
The maximum allowable salary sacrifice is subject to the
Commonwealth Income Tax Assessment Act 1938 as amended.
(7) Salary sacrifice will continue to operate during periods
of paid leave.
(8) The right to elect to salary sacrifice may be exercised on
registration of this Agreement and thereafter every November.
18.—TRAVEL INSURANCE
WCL will pay travel insurance for each employee covered
by this Agreement to the equivalent standard of the policy
existing prior to the commencement of this Agreement which
includes provision, subject to the policy, of up to $1,000.00
per week for a maximum of two (2) years for lost wages and
$100,000.00 in the event of death or disability.
19.—ENTRY INTO SHORT FIXED TERM
CONTRACTS
(1) The union and WCL agree on the following to apply
with respect to any employment on short fixed term employment contracts—
(2) Objective
(a) The purpose of this Clause is to assist the employer
at times of specific work demands.
(b) This Clause shall not be used to undermine the position of the permanent workforce or to reduce the
permanent workforce level.
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(3) Definitions
For the purpose of this Clause—
“fixed term contract” shall have the same meaning as
“short fixed term employee’s contract” -1
“short fixed term employee’s contract” means an employment contract entered into by the employer with a
person for a limited period of employment;
“short fixed term contract employee” means any person
engaged by the employer for a limited period on a
short fixed term contract.
(4) Entry Into Fixed Term Contracts
(a) The employer shall not enter into any short fixed
term contract that does not satisfy subclause (2) of
this Clause.
(b) Any objection by the Union to the employer entering into short fixed term contract/s shall be based on
consideration of the reasons advanced at the time by
the employer in accordance with (6)(b) of this Clause.
(c) Subject to this Clause, preference in employing on
short fixed term contracts will be given by the employer to applicant tradespersons who meet the
required skills and other employment criteria and
who have relevant work experience in the Collie district.
(5) Contract Term Limits
(a) Other than as provided for in (c) hereof, the minimum period of engagement under a short fixed term
contract shall be three (3) months.
(b) Other than as provided in (c) hereof, the maximum
period of engagement under a short fixed term contract shall be twelve (1 2) months.
(c) The employer may enter into a short fixed term contract of a lesser or greater period than prescribed in
this subclause subject to the following—
(i) exceptional circumstances must exist in the
particular case; and
(ii) the union agreeing to the employer entering
into such a contract.
(6) Consultation/Agreement With The Union
(a) The employer shall notify the union when it is considering entering into a short fixed term contract or
contracts.
(b) The notification shall include the number and the
term/s (length/s) of such contract/s and a brief account of the circumstances it says give rise to the
need for it/them.
(c) The union and the employer will have discussions
prior to the employer entering into any fixed term
contract. The discussions will include possible impact/s on permanent employees and work
arrangements.
(d) The entry by the employer into any short fixed term
contract shall be subject to prior agreement by the
union.
(e) Any agreement between the parties is to be minuted
with copies to be retained by each party.
(7) Conditions of Employment
(a) Short fixed term contracts will be bound by the
Wesfarmers Coal Limited (Maintenance) Enterprise
Agreement 2001—save that the conditions contained
in this Clause shall prevail to the extent of any inconsistency.
(b) Short fixed term employees shall be employed as
Level 2 Tradespersons principally engaged in the
general maintenance of plant and equipment utilised
on the site by Wesfarmers Coal Limited.
(i) for employment for a period of three (3)
months or less and as Level 3 Tradesperson
thereafter.
(c) Any sick leave entitlement accumulated on a short
fixed term contract shall be paid out to the employee
at the end of the contract.
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(d) Any annual leave entitlement accumulated on a short
fixed term contract shall be paid out to the employee
at the end of the contract.
(e) As the qualifying period for a pro-rata long service
leave entitlement is six (6) years, a short fixed term
contract shall not be eligible for any accumulated
long service benefit.
(f) Short fixed term employees shall be entitled to the
following by way of a voucher—
(i) on commencement, one (1) set of work boots
and one (1) set of work clothes;
(ii) at the beginning of any subsequent six (6)
months of employment, one (1) set of work
boots and one (1) set of work clothes;
(iii) (aa) on commencement, one (1) jacket; and
(bb) in the event the employment extends
beyond a 12 month period, the employee shall be entitled to another jacket
at that point.
(g) Short fixed term employees shall be expected to provide his/her own personal hand tools for use by the
employee during the employment.
(8) Severance Pay
(a) On expiry of a short fixed term contract the employee
shall be entitled to a severance payment in accordance with the length of service as follows—
(i) if less than three (3) months—nil;
(ii) if three (3) months and more up to six (6)
months—one (1) week of pay;
and thereafter, for each three (3) months or part
thereof—one (1) week of pay.
20.—ACCIDENT PAY
(1) This Clause shall override Clause 6.—Accident Pay of
the Award and to the extent of any inconsistency, subclause 2
of Clause 21.—Variable Duties.
(2) An employee in receipt of weekly payments under the
provisions of the Workers’ Compensation and Rehabilitation
Act 1981, shall be entitled to receive accident pay from the
employer as prescribed in this Clause.
(3) The ordinary rate of pay for the purposes of this Clause
shall be the rate for the employee’s classification as prescribed
in Clause 16. Wages, Rates, Allowances, Penalties and Other
Payments of this Agreement.
(4) Payments shall be as follows—
(a) For the first three (3) consecutive weeks (21 days)
commencing from the first full rostered shift off work
after the incident giving rise to the work related injury or sickness, the employee shall be entitled to
his/her ordinary rate of pay plus 7.5% loading at the
rate of ten (10) hours per rostered shift off for twelve
(12) hour continuous rostered employees, and at the
rate of 8.33 hours per rostered shift off for ten (10)
hour non continuous rostered employees.
(b) For any further period of absence/s from and including four (4) consecutive weeks up to 39 consecutive
weeks from the first full rostered shift off work after
the incident giving rise to the work related injury or
sickness, the employee shall be entitled to payment
as if at work on his/her approved roster as prescribed
in Clause 11. Shift Work of this Agreement, provided that such payment shall include shift or
overtime rates but the loading in (a) of this subclause
shall not apply
(c) For any further consecutive absence/s beyond the
39 weeks from the incident, giving rise to the work
related injury or sickness the payment per (a) of this
subclause, with the exception of the loading, shall
apply.
(5) There shall be no changes to the employee’s approved
roster during an employee’s absence on workers compensation.
(6)(a) The parties agree that employees shall participate in
rehabilitation programmes, provided by WCL and
its Insurers, including early return to work initiatives.

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

(b) Any return to work, including return to full or alternate duties as part of rehabilitation, must be on the
recommendation of a medical practitioner.
(7) A return to work shall constitute a break and the payment of accident pay for any future absence subject to
payments under the Workers Compensation and Rehabilitation Act 1981 shall be subject to the application of (4) of this
Clause in its entirety.
(8) Where the incapacity to work is for part of a week the
amount payable to the employee as accident pay shall be a on
a pro rata basis for that week.
(9) An employee shall not be entitled to any payment under
this Clause in respect of any period of paid annual leave or
long service leave or for any paid public holiday.
SCHEDULE A—COMMITMENTS REGARDING
ANY REDUNDANCY
(1)(a) At the time of entering into this Agreement WCL
employs 76 tradespersons covered by it.
(b) At the time of entering into this Agreement WCL
has no plans to make any position in the maintenance section redundant or to reduce the maintenance
workforce by way of redundancy and does not anticipate any redundancies arising for the life of the
Agreement.
(c) It is acknowledged by WCL that the fact of any attrition in this number over the life of the Agreement
should be recognised as contributing to the security
of employees.
(d) In the event of an employee vacating a position covered by this Agreement, including as a result of
promotion, WCL and the union will discuss the impact in the workplace with a view to reaching a
common position.
(2) Voluntary Redundancies
(a) If at any time during the term of the Agreement WCL
identifies a need for any redundancies as a result of
a significant downturn in demand and revenue or
loss of contracts it will have discussions with the
union for the purposes of reaching agreement on any
voluntary redundancies and the conditions to apply.
(b) In the event that during the life of the Agreement
voluntary redundancies are offered, the package of
terms and conditions to apply will be no less than as
set out in (c).
(c) The package
(i) Subject to a maximum 65 weeks pay (excluding accrued annual leave entitlements on
termination award entitlements).
• four (4) weeks’ pay in lieu of notice.
• one (1) week’s pay for each year of
service.
• one (1) further week’s pay per year for each
year of service above 20 years of service.
• three (3) further weeks’ pay for each above
50 years of age.
(ii) Long service leave—accrued entitlement (ie
after six (6) years pro rata and loading).
(iii) Sick leave—accrued entitlement (no loading).
(iv) Annual leave—accrued entitlement (including
loading).
(v) Superannuation—per Award plus seminars.
(vi) Coal Industry Super Fund—per fund regulations.
(vii) Job Search—paid time up to 16 hours during
notice period to attend confirmed job interviews.
(viii) Classification rate including Leading Hand
experience allowance and production bonus.
(ix) Redundancy pay (excluding accrued leave
entitlements) not to exceed the total pay the
employee would have received if he/she had
worked to normal retirement age.
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(x) All accepted volunteers will receive an additional $500.
(xi) Up to $1,000 retraining on presentation of
receipts within six (6) months of the termination date.
(xii) $40,000 ex-gratia payment.
(xiii) An employee applying for voluntary redundancy for the purposes of (c) shall state at the
time his preferred date for the employment to
end.
(xiv) The employer will inform the employee within
fourteen (14) days of his/her application
whether it is accepted.
(xv) In the event that the application is accepted
the employer and employee will discuss a
mutually convenient time for the employment
to end.
(xvi) In the event that the employer informs the
employee that his application has been unsuccessful, then that application shall lapse.
SCHEDULE B—ROSTERS
ROSTER B1
7 DAY CONTINUOUS—4 CREWS—
12 HOUR SHIFTS
Crew Week Sun Mon Tue Wed Thu Fri
A
1
–
D
D
–
–
N
B
2
N
–
–
D
D
–
C
3
–
N
N
–
–
D
D
4
D
–
–
N
N
–
A
5
–
D
D
–
–
N
B
6
N
–
–
D
D
–
C
7
–
N
N
–
–
D
D
8
D
–
–
N
N
–

Sat
N
–
D
–
N
–
D
–

• Average 42 hours per week
• The normal start and finish times for this roster shall
be—
* Day Shift (12 hours) START: 0700 hours
FINISH: 1900 hours
* Night Shift (12 hours) START: 1900 hours
FINISH: 0700 hours
• Payment for a shift shall be calculated having regard for the start time and the day on which it
commenced.
ROSTER B2
6 DAY NON CONTINUOUS—4 CREWS—10 HOUR
SHIFTS
PLUS I X 8 HOUR SHIFT
Crew Week Sun Mon Tue Wed Thu Fri
A
1
–
D
D
D
D
–
B
2
–
–
D
D
D
D
C
3
–
D
D
D
D
–
D
4
–
D
D
D
D
–

Sat
–
D8
–
–

• Day shifts worked Monday—Friday plus one (1)
Saturday make up shift of eight (8) hours each four
(4) weeks
• Average 42 hours per week
• The normal start and finish times for this roster shall
be—
* Day Shift (10hoursMon-Fri)
START: 0700 hours
FINISH: 1700 hours
* Saturday ‘make up shift’ (8 hours)
START: 0700 hours
FINISH: 1500 hours
• Payment for a shift shall be calculated having regard for the start time and the day on which it
commenced.
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ROSTER B3
6 DAY AND AFTERNOON NON CONTINUOUS—
4 CREWS—10 HOUR SHIFTS
PLUS 1 X 8 HOUR SHIFT
Crew Week Sun Mon Tue Wed Thu Fri
A
1
–
D
D
D
D
–
B
2
–
–
D
D
D
D
C
3
–
D
D
D
D
–
D
4
–
D
D
D
D
–

Sat
–
D8
–
–

• Day and afternoon shifts worked on alternate weeks
(with the afternoon shifts commencing on a Monday) plus one (1) Saturday make up shift of eight
(8) hours each four (4) weeks
• Average 42 hours per week
• The normal start and finish times for this roster shall
be—
* Day Shift (10 hours Mon-Fri)
START: 0700 hours
FINISH: 1700 hours
* Afternoon Shift (10 hours Mon -Thur)
START: 1700 hours
FINISH: 0300 hours
* Saturday ‘make up shift’ (8 hours)
START: 0700 hours
FINISH: 1500 hours
• Payment for a shift shall be calculated having regard for the start time and the day on which it
commenced.
SCHEDULE C—SHARED WORK AGREEMENT
The following is a record of an agreement reached between
the parties in 1998 about work arrangements which could involve Miners—
Forklifts
Trucks
All lifting devices
Spare wheels
Batteries
Lubrication/services
Filters
Minor maintenance.
Examples of shared work but not limited to—
Forklifts
1. Positioning of components.
2. Pick up and carry of parts.
3. Removing waste/rubbish from around jobs ie broken/worn parts to rubbish bins.
Trucks
1. Pick up of parts.
2. Delivery of tooling/parts to jobs.
3. Set up of service requirements on shutdown/major
jobs.
4. General testing of machinery.
Lifting devices
1. Operation of cherry picker—man box.
2. Operation of HIAB truck mounted cranes.
Tyre Handler
1. Miners/tyre fitters to operate to complete whole of
job.
Changing light vehicles wheels
1. All trades/miners/staff to change own wheels on light
vehicles.
Batteries/air starts
1. Ability for both trades/miners to jump-start or refill
air receivers for starting machines.
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Lubrication
1. Ability for both trades/miners to refill/top-up
lubricants.
Filters
1. Ability for both trades/miners to change/replace
filters.
Minor maintenance
1. Pipe couplings (dewatering).
2. Changing light globes.
3. Changing outworn ground engaging tools, ie ripper
boots, pin on teeth.
4. Changing mirrors.
5. Miners to assist in completion of full services.
SCHEDULE D—CESSATION OF SERVICE
GRATUITY SCHEME
(1) Background
(a) In 1974, the parties applied a gratuity scheme
calculated on the basis of one (1) weeks wages based
on a 35 hour week as per the Award rate for each
completed year of service.
(b) The commencement date for the purposes of applying the scheme was 1 January 1965
(c) In recent years the calculation for the purpose of this
accumulated benefit has been the ordinary rate for
the employee’s classification under the relevant
Enterprise Agreement current at the time plus 17.5%
loading in lieu of the Award rate.
(d) Payment of any accumulated gratuity was only available to an employee on retirement at no less than the
age of 55 years.
(2) Cessation of Gratuity Scheme on 14 January 2001
The gratuity scheme shall cease to exist on and from 14
January 2001 with the accrued entitlement being paid out to
employees as prescribed in subclause (3).
(3) Payout of Accrued Entitlements
(a) Accrued entitlements shall be calculated up to 13
January 2001 on completed years of service.
(b) The wage rate to apply for calculation of the total
payout figure shall be the ordinary weekly rate for
the employee’s classification as at 13 January 2001
as prescribed in the Enterprise Agreement
Maintenance 1998—2001 (‘the 1988 Agreement’)
plus 17.5%.
(c) The payout shall be paid into the employee’s
choice of superannuation fund, (Coal Industry
Superannuation Fund or Westscheme) in three (3)
equal instalments as follows.
(i) The first instalment shall be due in the first
pay period commencing on or after 1 July
2001.
(ii) The second instalment shall be due in the first
pay period on or after 1 July 2002.
(iii) The third instalment shall be due in the first
pay period commencing on or after 1 July
2003.
(d) Any employee whose employment ceases prior to
the completion of the three (3) year period in (c)
may elect to have any remaining instalment/s paid
into his/her superannuation or to be paid out directly.
SCHEDULE E—SUPERANNUATION
(1) For the life of this Agreement superannuation contributions by the employer on behalf of each employee will be
paid on a fortnightly basis at 9% of gross earnings.
(2) The contribution will be made up as follows—
(a) The employer contribution paid into the Coal
Industry Superannuation Fund as required by
statute.
(b) The balance, which will be paid into either the Coal
Industry Superannuation Fund or Westscheme as
nominated by the employee.
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Signed on behalf of—
The Automotive, Food, Metals,
Engineering, Printed and Kindred
Industries Union of Workers’
Western Australian Branch
(Registered as AFMEPKIU)
(Sgd.)
State Secretary
Date: 13/2/01.

Wesfarmers Coal
Limited

(Sgd.)
Managing Director
Date: 7/2/01.

(Sgd.)
WCL Convenor
Date: 6/2/01.

WESFARMERS COAL LIMITED (MAINTENANCE)
PROGRESS 2000 AGREEMENT.
No. 4 of 2001.
Wesfarmers Coal Limited
and
Australian Manufacturing Workers
Union
(No. 4 of 2001)
Memorandum of Agreement.
WHEREAS a conference between Wesfarmers Coal Limited
and the Australian Manufacturing Workers Union was convened by me pursuant to section 12(1) of the Coal Industry
Tribunal of Western Australia Act 1992 on 23 February 2001
for the purpose of finalising an agreement relating to sustainable work improvements (PROGRESS AGREEMENT) for
maintenance personnel.
AND WHEREAS agreement has been reached between the
parties in terms of the Schedule annexed hereto, signed by me
in accordance with section 12(3) of the Act is a memorandum
of the matters upon which agreement has been reached and
the terms and conditions agreed upon.
Dated at Perth this 23rd day of February 2001.
G. L. FIELDING,
Chairman, Coal Industry Tribunal
of Western Australia.

1.—TITLE
This Agreement shall be known as the ‘Wesfarmers Coal
Limited (Maintenance) Progress 2000 Agreement’.
2.1
2.2
2.3
2.4
2.5
2.6
2.7
2.8
2.9
2.10
2.11
2.12

2.—ARRANGEMENT
Title
Arrangement
Objects of the Agreement
Scope and Parties to the Agreement
Date of Operation
Agreement Superseded
Flexibility Provisions
Quality Management System
Autonomy and Reporting Provisions
Future Training
Non-Compliance Resolution Process
Payment Provisions
Attachment 1—Payment Increase Dates

3.—OBJECTS OF THE AGREEMENT
3.1 The Wesfarmers Coal Limited (Maintenance) Progress
2000 Agreement (‘Progress 2000’) is a co-operative initiative
developed jointly between the management and workforce of
the Maintenance Department of Wesfarmers Coal Limited
(‘WCL’).
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3.2 Progress 2000 is intended to provide both the employees (tradespersons and tyre fitters) and WCL with sustainable
improvements in the way they work.
3.3 There is an expectation that Maintenance Department
employees will have greater scope to fully exploit their trade
competencies.
3.4 WCL expect that by having a more flexible and motivated workforce, improvements in safety and work quality
will occur and cost reductions will be achieved.
3.5 The foundation of this Agreement is to ensure the SELL
principal is applied to all work carried out within the Maintenance Department. The SELL principal provides for all work
to be carried out—
• Safely
• Efficiently
• Logically
• Legally
3.6 The initiatives of the Agreement are intended to promote a culture where all Parties commit a high level of
endeavour and co-operation within the workplace and—
• assist in maintaining Wesfarmers Coal Limited as
the premier coal supplier in Western Australia;
• help secure the future for employees of Wesfarmers
Coal; and
• contribute to ensuring the longer term viability of
the State’s coal industry.
3.7 This Agreement forms part the contract of employment
between WCL and the maintenance employee.
4.—SCOPE AND PARTIES TO THIS AGREEMENT
4.1 This Agreement shall apply to the operations of
Wesfarmers Coal Limited (‘WCL’) in the “Collie Basin” coal
resources area and its employees who are eligible to be members of the Union party to it.
4.2 The Parties to this Agreement are Wesfarmers Coal Limited and The Automotive, Food, Metals, Engineering, Printing
and Kindred Industries Union of Workers—Western Australia
(‘the Union’).
5.—DATE OF OPERATION
This Agreement shall apply from the first pay period to commence on or after 27 August 2000 and shall remain in force
until altered, superseded or cancelled by the agreement of the
two Parties.
6.—AGREEMENT SUPERSEDED
6.1 This Agreement supersedes wholly the Western Collieries Ltd Maintenance Employees Career Path 1994.
6.2 The Parties acknowledge that this Agreement satisfies
in total that section of the Career Path 1994 Agreement, which
specifies, “the content and application of levels beyond 120%
were to be determined once the 120% target quota has been
achieved”.
7.—FLEXIBILITY PROVISIONS
Maintenance Department employees will work to their level
of competency within their mainstream trade classification,
while utilising multi-skilling to complete the job at hand. This
will result in the 80:20 cross-skilling rule from the Career
Path 1994 Agreement no longer applying.
8.—QUALITY MANAGEMENT SYSTEM
There is commitment from both Parties to the uninterrupted
introduction and sustaining of the International Safety Organisation (ISO) Quality Management System (QMS).
QMS introduces a structured work methodology to focus
on improving the system of work for WCL maintenance employees.
QMS will improve the performance of routine maintenance
tasks and incorporate continual review by maintenance employees and management to improve and refine maintenance
methods.
9.—AUTONOMY AND REPORTING PROVISIONS
In order to minimise equipment downtime and reduce maintenance costs, maintenance employees will exercise increasing
levels of autonomy.
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This will include, but not be limited to—
• Providing written accounts of work performed, recording job status and communicating shift
changeover details as required.
• Utilisation of the Computerised Maintenance Management System for the input and retrieval of
maintenance history and associated data collection.
• Recording of equipment faults, work performed,
cause of failure information.
• By organising and maintaining whole of job continuance (within levels of competency).
• In association with his/her Supervisor, arrange resources external to the Maintenance Department ie,
crane and forklift operators, sourcing and ordering
of appropriate repair parts, etc.
• Organising and maintaining a continuous work flow
without recourse to a supervisor on a task by task
basis.
10.—FUTURE TRAINING
10.1 Future training for maintenance employees will be focused towards site specific requirements. It will consist of,
but not be limited to—
• Site specific training
• New technology training
• Refresher training
• Safety training
The parties to this Agreement recognise that some training
programs may not be provided to all maintenance employees.
10.2 WCL is committed to providing appropriate training
to ensure its maintenance employees keep pace with leading
practice and trends in mining industry maintenance procedures.
10.3 Training requirements will be identified and nominated
by the appropriate Supervisor in consultation with the Superintendent, and then arranged and coordinated by the
Maintenance Department Safety and Training Co-ordinator.
10.4 Providing adequate notification of a need to attend training is given, a maintenance employee shall not refuse training
for which they have been nominated, provided it is relevant to
his/her usual work and trade classification.
Whilst undertaking training as nominated by WCL, an employee will not be disadvantaged by way of a reduction in pay
as a result of that training taking place.
Upon completion, the maintenance employee is required to
willingly utilise all skills for which they have been trained.
10.5 An appeal process is available should any maintenance
employee feel he/she are being unfairly denied, or required to
undertake training, which does not fit the scope described
above.
The appeal process shall comprise —
• Discussion with his/her immediate Supervisor and
the Safety and Training Co-ordinator regarding the
training request. The outcomes of this discussion are
to be documented.
• If no agreement is reached, further discussion will
take place between the maintenance employee (with
elected union representative should the maintenance
employee so request) and the Maintenance Superintendent and Supervisor responsible. Outcomes of this
discussion are to be documented. It is anticipated an
amicable resolution of the issue will be made at this
level.
• In the event of no agreement being reached, discussions will be held with the Department Manager and
the Parties involved, in order to reach a resolution.
11.—NON-COMPLIANCE RESOLUTION
Non-Compliance Resolution Process—
11.1 In the event of a disagreement between a Supervisor and a maintenance employee, relating to
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non-compliance with this Agreement, the SELL
principal will be applied in seeking a resolution.
11.2 Should there be no agreement following discussion
between the Supervisor and the maintenance
employee, consultation will occur involving the
maintenance employee, an elected Union representative, the relevant Supervisor and the relevant
Maintenance Superintendent in order to resolve the
issue.
11.3 Should the non-compliance continue by the maintenance employee despite agreement between the
Union and Company representatives, a 5% reduction in wages for that maintenance employee, or a
reduction back to no less than 120% of the
tradesperson’s base rate in the case of an experienced
tradesman and 100% in the case of a tyre fitter,
whichever is applicable, will occur until they fulfil
the provisions of this Agreement.
11.4 In the event that a maintenance employee continues
to prolong the non-compliance with this Agreement,
further discussion will be held with the Maintenance
Manager, the maintenance employee and a Union
representative in order to reach a resolution.
12.—PAYMENT PROVISIONS
12.1 The parties agree the provisions of the Agreement conclude wage increases from training and career path
arrangements with wages being capped for tradesperson’s at
125% of the tradesperson’s Level 1 rate in the case of
tradesperson’s and 105% in the case of tyre fitters.
12.2 Wage increases under this Agreement shall involve
percentage increases for all tradesmen who have obtained the
120% Level 4 and tyre fitters who have obtained the 100%
level 1 rate, at the relevant date as follows—
2% of Level 1 base rate from first pay period to commence on or after 27.08.2000
1.5% of Level 1 base rate from first pay period to commence on or after 09.09.2001
1.5% of Level 1 base rate from first pay period to commence on or after 08.09.2002
See Attachment 1, Table 1.
12.4 Provision has been made in this Agreement for advancement of new maintenance employees from the Level 1
commencement base wage rate of 1 00%, through to the top
125% level 5,over a 24 month period.
12.4.1 Wage movements for new employees will be automatic, providing there has been demonstrated levels of
performance and co-operation displayed during this 24 month
period and when necessary, training has been accepted and
skills utilised. See Attachment 1, Table 2
12.4.2 Issues relating to non-compliance with this Agreement from new starters during their initial 24 month period of
employment, will result in no further percentage wage movements under this Agreement until the required compliance is
demonstrated.
12.4.3 In the event that a new employee continues to prolong the non-compliance with this Agreement, further
discussion will be held with the Maintenance Manager, the
maintenance employee and a Union representative in order to
reach a resolution.
ATTACHMENT 1
PAYMENT INCREASE DATE
Percentage Increase
2.0%
1.5%
1.5%

TABLE 1
Date to take effect
Pay period ending September 9,
2000
Pay period ending September 22,
2001
Pay period ending September 21,
2002
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Wage Levels
Level 1 100%
Level 2 110%
Level 3 115%
Level 4 120%
Level 5 125%

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
TABLE 2
Effective Date (first full pay following)
Commence employment
6 months from date of employment
12 months from date of employment
18 months from date of employment
1 24 months from date of employment

Signed on behalf of—
WESFARMERS COAL LIMITED
.......Signed.......................
A. J. COLES
General Manager—Operations
Date: 11/12/2000
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Signed on behalf of—
AUSTRALIAN MANUFACTURING WORKERS’ UNION
(AFMEPKIU)
.......Signed.......................
WA State Secretary
Dated: 13/12/2000
.......Signed.......................
M. MURRAY
Senior AMWU Delegate
WCL Premier Minesite
Date: 25/1/2001
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CUMULATIVE CONTENTS AND DIGEST APPEAR AT THE END OF THIS PUBLICATION

INDUSTRIAL APPEAL COURT—
Appeals against decision of
Full Bench—
2001 WAIRC 02630
WESTERN AUSTRALIAN INDUSTRIAL APPEAL
COURT
PARTIES
CITY OF GERALDTON, APPELLANT
v.
DAVID
JOHN
COOLING,
RESPONDENT
CORAM

JUSTICE KENNEDY (PRESIDING
JUDGE)
JUSTICE SCOTT
JUSTICE PARKER

DELIVERED

MONDAY, 2 APRIL 2001

FILE NO/S

IAC 4 OF 2000

CITATION NO.

2001 WAIRC 02630

_______________________________________________________________________________

Result
Representation
Appellant
Respondent

Notice of Motion discontinued
Mr AR Heaver (of Counsel)
Mr DJ Cooling

_______________________________________________________________________________

Order.
HAVING heard Mr AR Heaver (of Counsel) on behalf of the
City of Geraldton and Mr DJ Cooling on his own behalf and
by consent, THE COURT HEREBY ORDERS that—
1. The Notice of Motion filed by the Appellant on
20 December 2000 be discontinued.
[L.S.]

(Sgd.) JOHN SPURLING,
Clerk of the Court.

2001 WASCA 136
JURISDICTION: WESTERN AUSTRALIAN
INDUSTRIAL APPEAL COURT
CITATION: FOOD PRESERVERS UNION OF WESTERN
AUSTRALIA, UNION OF WORKERS v. THE
AUTOMOTIVE, FOOD, METALS, ENGINEERING,
PRINTING AND KINDRED INDUSTRIES UNION OF
WORKERS, WESTERN AUSTRALIAN BRANCH &
ANOR [2001] WASCA 136
CORAM: KENNEDY J (Presiding Judge)
SCOTT J
PARKER J
HEARD: 1 FEBRUARY 2001
DELIVERED: 27 APRIL 2001
FILE NO/S: IAC 7 of 2000
BETWEEN: FOOD PRESERVERS UNION OF
WESTERN AUSTRALIA, UNION OF WORKERS
Appellant
AND
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS, WESTERN
AUSTRALIAN BRANCH
First Respondent
INGHAMS ENTERPRISES PTY LTD
Second Respondent
Catchwords:
Industrial law-Appeal from Full Bench of the Industrial
Relations Commission to the Industrial Appeal Court-Appellant ordering that respondent had the right, to the exclusion of
the proposed appellant, to represent under the Act the industrial interests of employees of a company-Proposed appellant
given leave by the Full Bench to be heard-Proposed appellant
neither a party to the proceedings before the Full Bench nor
an intervener-Appeal incompetent
Legislation:
Industrial Relations Act 1979, s 72A, s 90(2)
Result:
Appeal dismissed as being incompetent
Representation:
Counsel:
Appellant: Mr M L Barker QC & Mr M D Cuerden
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First Respondent: Mr D H Schapper
Second Respondent: No appearance
Solicitors:
Appellant: Hammond Worthington
First Respondent: Mr D H Schapper
Second Respondent: No appearance
Case(s) referred to in judgment(s):
Burswood Resort (Management) Ltd v Australian Liquor
Hospitality and Miscellaneous Workers' Union, Miscellaneous Workers' Division, unreported; FCt SCt of WA; Library
No 940280; 2 June 1994
Hospital Salaried Officers Association of Western Australia
(Union of Workers) v Civil Service Association of Western
Australia (Inc) (1996) 76 WAIG 1673
In re Sharkey; Ex parte Burswood Resort (Management)
Ltd (1994) 55 IR 276
Re Federated Miscellaneous Workers Union of Australia WA
Branch (1993) 49 IR 262
The Australian Bank Employees Union v Federated Clerks'
Union of Australia Industrial Union of Workers, WA Branch
(1990) 70 WAIG 2086
Case(s) also cited:
Re Western Australian Industrial Relations Commission; Ex
parte Confederation of Western Australian Industry (Inc)
(1992) 6 WAR 555
1 JUDGMENT OF THE COURT: By a notice of
application dated 5 January 2000, the first respondent,
pursuant to s 72A(2) of the Industrial Relations Act 1979,
applied to the Full Bench of the Western Australian
Industrial Relations Commission for an order that it
should have the right to represent under the Act the
industrial interests of all those persons employed by the
second respondent at Osborne Park, or at such other
location as the undertaking at Osborne Park may
subsequently be carried out, and that the appellant should
not have the right to represent under the Act the industrial
interests of any of those persons. The appellant at that
time had the right to represent all those persons. In
accordance with the provisions of s 72A(3) of the Act,
the first respondent's application was duly published in
the Industrial Gazette.
2 At the commencement of the hearing of the
application before the Full Bench, the appellant
sought, and was granted, the right to be heard under s
72A(5) of the Act, which provides that the Full Bench
shall not make any order described in subsection (2)
without giving persons who, in the opinion of the Full
Bench, have a sufficient interest in the matter an
opportunity of being heard.
3 On 14 September 2000, the Full Bench found in favour
of the first respondent and granted its application. On 26
September 2000, the appellant filed a notice of appeal.
When the appeal came on for hearing in this Court, a
preliminary issue was raised as to the competency of the
appeal.
4 Section 90(2) of the Act provides that an appeal to this
Court may be instituted—
“(a) by any party to the proceedings wherein the decision was made; or
(b) by any other person who was an intervener in
those proceedings.”
5 By s 29B of the Act, subject to s 27(1)(j), the parties to
proceedings before the Commission shall be—
“(a) the claimant or applicant by whom or which the
proceedings were initiated; and
(b) the other persons, bodies, organisations or associations upon whom or which a copy of the claim
or application is served.”
6 Service of the application, we were informed from the
Bar table, was not effected upon the appellant. There was
no obligation upon the first respondent to do so.
7 Section 27(1)(j) empowers the Commission to direct
parties to be struck out or persons to be joined. Having
regard to the very real interest of the appellant in the
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proceedings before the Full Bench, on the face of it, it
would have been appropriate for the appellant to have
sought to be joined as a party. However, no application
for that purpose was made to the Full Bench, possibly
for the reason that the Full Bench has previously expressed
the view that, if a person has a right to apply to be heard,
that person may not be permitted to intervene or,
presumably, to be joined as a party. This is an issue to
which we return.
By s 27(1)(k) of the Act, the Commission is empowered
to permit the intervention, on such terms as it thinks fit,
of any person who, in the opinion of the Commission,
has a sufficient interest in the matter. No application was
made by the appellant for permission to intervene.
The Act draws a clear distinction between an intervener
and a person permitted to be heard. Thus, s 31(1), dealing
with the representation of persons in proceedings before
the Commission, distinguishes between a person or body
permitted by the Commission to intervene, and a person
or body permitted by the Commission to be heard in
proceedings before the Commission.
Section 27(1)(k) empowers the Commission to permit
the intervention on such terms as it thinks fit, of any person
who, in the opinion of the Commission, has a sufficient
interest in the matter before it.
Section 30 empowers the Commission to permit State
and Commonwealth Ministers, by leave, to intervene in
proceedings before the Commission in which the State
or Commonwealth has an interest. On the other hand, a
number of other provisions in the Act empower the
Commission to allow persons with a sufficient interest in
the matter before it an opportunity to be heard in relation
thereto-see s 51(10) in relation to the making of General
Orders, s 55(2)(c) in relation to persons objecting to the
registration of an organisation under s 53 or s 54 and s
97F(2)(b), which requires the Commission, subject to
subsection (1), and in the circumstances set out therein,
to order a pre-strike ballot to be held if it is satisfied that
the parties who have a sufficient interest in the matter
have been given an opportunity to be heard.
Section 35 of the Act provides that the "parties concerned
in a decision" shall be entitled to speak to matters
contained in the minutes of the decision, and the
Commission may, after hearing the parties, vary the terms
of the minutes before they are delivered as the decision
of the Commission. It is sufficiently clear from
subsections (3) and (4) that the parties referred to in
subsection (1) are parties within the normal meaning of
that term and not interveners or those persons who have
been granted leave to be heard. See The Australian Bank
Employees Union v Federated Clerks' Union of Australia
Industrial Union of Workers, WA Branch (1990) 70 WAIG
2086, at 2091.
In our opinion, the conclusion is inescapable that the
appellant, being neither a party to the proceedings below,
nor having been permitted to intervene in those
proceedings, has no right of appeal under s 90 of the Act.
The fact that it was granted the right to be heard before
the Full Court cannot lead to its being characterised as
either a party or an intervener. In our opinion, the appeal
is incompetent and must be dismissed.
During the course of the hearing before this Court, there
was some discussion of a difference of opinion which
has emerged between the Full Bench on the one hand
and a number of Judges of the Supreme Court who have
been considering claims for prerogative relief in respect
of decisions of the Commission on the other. We consider
it desirable that we should draw attention to this matter.
In Re Federated Miscellaneous Workers Union of
Australia WA Branch (1993) 49 IR 262, the Full Bench,
in dealing with an application for leave to intervene, said
at 268-269—
“There is an adequate provision in the Act for a person who is permitted to object to participate in
proceedings. A person is given leave to intervene
only if that person cannot otherwise participate in
proceedings in the Commission.
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In this case, too, the general power to permit intervention cannot be exercised to do that which is
already conferred upon the Commission by the special power to allow a person to appear and object
(see Anthony Hordern & Sons Ltd v Amalgamated
Clothing and Allied Trades Union of Australia (1932)
47 CLR 1 at 7 and see Leon Fink Holdings Pty Ltd v
Australian Film Commission (1979) 24 ALR 513).”
It took the view that, if a person satisfies the Commission
that it has sufficient interest to appear and be heard as an
objector, there is an implied restriction upon the
Commission’s power to give that person leave to
intervene.
16 Following that decision, in In re Sharkey; Ex parte
Burswood Resort (Management) Ltd (1994) 55 IR 276,
Ipp J, in the Supreme Court of Western Australia,
considered, albeit obiter, a number of the provisions of
the Act to which we have referred. In that case, the Full
Bench had held that a person could not object under s
55(2)(c) of the Act and be given leave to intervene under
s 27(1)(k), and that this was so even though they held
that there was no difference in the test for determining
the interest required for a person to be allowed to intervene
and that required for a person to be allowed to object.
The learned President had remarked—
“There is an adequate provision in the Act for a person who is permitted to object to participate in
proceedings. A person is given leave to intervene
only if that person cannot otherwise participate in
proceedings in the Commission.”
He had gone on to say that an objector is a person who,
under the Act is given the express right of objecting. Once a
person has been accorded that right, that person cannot be
given the right to intervene. Ipp J expressed strong doubts as
to the correctness of that view. At 284, he said—
“Having regard to the potential importance to industrial relations generally of a decision to allow the
registration of a competing Union, it would be very
odd if the legislature intended that a person aggrieved
by such a decision would have no right of appeal to
the Industrial Appeal Court under s 90. After all,
decisions of potentially far less importance are susceptible to appeal.”
17 As his Honour pointed out at 285, on the Full Bench's
construction, the only relief available to a person or
organisation aggrieved by a decision under s 55 would
be to apply for prerogative relief, with the result that the
matter would be determined by the Supreme Court rather
than by the Industrial Appeal Court. He also indicated
there was good reason in principle to allow such a person
to intervene so as to afford that person a right of appeal
under s 90(2).
18 In Burswood Resort (Management) Ltd v Australian
Liquor Hospitality and Miscellaneous Workers’ Union,
Miscellaneous Workers’ Division, unreported; FCt SCt
of WA; Library No 940280; 2 June 1994, the Full Court
of the Supreme Court was concerned with an application
to alter the rules of the respondent Union, the effect of
which would be to make eligible for membership workers
at Burswood Casino who were then members of another
Union. The respondent was given leave to intervene in
the matter before the Full Court in an application for
certiorari and mandamus. It was common ground in that
case that there was no right of appeal by an objector to an
order of the Full Bench of the Commission, the right of
appeal conferred by s 90 of the Act being accepted as
being limited to parties and interveners and as not
extending to objectors. At 8, Anderson J said—
“In my opinion it is beside the point that the applicant might have been accorded intervener status and
therefore might have obtained a right of appeal. The
applicant was not accorded intervener status but
objector status only and consequently has no right
of appeal. The privative clauses are not to be construed so as to oust the jurisdiction of this Court to
grant prerogative relief against excesses of jurisdiction in cases where persons aggrieved by an excess
of jurisdiction have no other remedy. The applicant
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is in that category and ought not to be denied prerogative relief simply because events might have
taken a different course at an earlier stage of the proceedings.”
Subsequent to the decisions in In re Sharkey; Ex parte
Burswood Resort (Management) Ltd and Burswood
Resort (Management) Ltd v Australian Liquor Hospitality
and Miscellaneous Workers' Union, Miscellaneous
Workers' Division, the President returned to this issue in
Hospital Salaried Officers Association of Western
Australia (Union of Workers) v Civil Service Association
of Western Australia (Inc) (1996) 76 WAIG 1673, at 1676.
His Honour, on the basis that the remarks of Ipp J were
obiter, declined to regard himself as bound by them.
It is apparent that a situation has developed which leaves
interested persons and the Commission unclear as to the
courses which are open before the Commission where a
person who seeks to intervene in or to be joined as a
party to proceedings might also be heard pursuant to s
72A(5) or one of the other provisions of the Act to which
we have referred. If the view expressed by the President
is correct it will have the effect of greatly limiting the
right to appeal to this Court under s 90. A further
consequence is that such persons may be forced to incur
the additional expense of taking proceedings by way of
prerogative writ, rather than the less complex and quicker
procedure for appeals to this Court, to protect their
interests.
The apparent difficulty may well be overcome by further
consideration to the statutory provisions. As the situation
is likely to recur we set out briefly another view of the
effect of the statutory provisions which appears well open,
if not preferable, and which may commend itself to the
Commission should the issue be formally raised in other
proceedings.
This situation seems to have developed primarily because
of the introductory words to s 27(1) of the Act. Section
27(1) is a most important provision for the proper
functioning of the Commission. In the absence of a very
clear contrary legislative intention there would appear to
be good reason against adopting an interpretation which
limits the powers of the Commission for which it provides.
Relevantly s 27(1) provides—
“(1) Except as otherwise provided in this Act, the
Commision may, in relation to any matter before
it—
…
(j) direct parties to be struck out or persons to
be joined;
(k) permit the intervention, on such terms as it
thinks fit, of any person who, in the opinion of the Commission has a sufficient
interest in the matter;
…”
Provisions such as s 72A(5) have been understood as
making other provision within the sense of the opening
words of s 27(1) viz "Except as otherwise provided in
this Act", with the consequence that in a number of cases
the Commission has felt unable to exercise its powers to
enable a person to be joined as a party or to intervene
where s 72A(5) or one of the other provisions applies.
There would appear to be good reason, however, to
question whether s 72A(5), or the other provisions, make
other provision within the sense of the opening words of
s 27(1), or to imply from a provision such as s 72A(5)
that the Parliament thereby intended to inhibit the
important general powers of the Commission conferred
by s 27(1).
Section 72A(5) and the other provisions to which we have
referred may be well understood to be intended merely
to ensure that in the specific cases to which they apply,
an order is not made by the Commission until persons
with a sufficient interest have had an opportunity to be
heard. On this view these provisions may be seen as an
attempt to ensure that, in those cases dealt with in these
provisions which are potentially of considerable industrial
significance, a party with a sufficient interest has a right
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to be heard and to do so without the formality and ongoing
consequences of becoming a party to proceedings or
intervening. If that be correct, there would appear to be
no adequate reason to conclude by way of implication
that the legislature intended by s 72A(5), or the other
provisions to which we have referred, to make an entirely
exclusive and exhaustive provision governing the right
of audience of persons interested, one which cuts across
and denies the ordinary and important powers of the
Commission under s 27(1) to regulate its proceedings.
Section 31(1) is consistent with this view.
25 The contrary view has drawn, it seems, on the decisions
in Anthony Horden & Sons Ltd v Amalgamated Clothing
& Allied Trade Union of Australia (1932) 47 CLR 1 at 7
and Leon Fink Holdings Pty Ltd v Australian Film
Commission (1979) 24 ALR 513; see Re Federated
Miscellaneous Workers Union of Australia WA Branch
(1993) IR 262 at 268-269. Anthony Horden & Sons Ltd
was concerned with the power of the Commonwealth
Court of Conciliation and Arbitration to grant preference
to unionists. While the Court was armed with wide general
powers to hear and determine industrial disputes under s
24(2) and s 38(a) of the Commonwealth Conciliation and
Arbitration Act 1904-1930, there was an express provision
in s 40 conferring a power to grant preference to unionists.
As Gavan Duffy CJ and Dixon J said at 7—
“The order deals with preference of members of an
organisation over other persons in employment, and
over that subject a limited and qualified power is
specifically given by sec 40. Extensive and unfettered as the authority of the Court of Conciliation
and Arbitration to award preference in settlement of
a dispute might have been in virtue of its general
power, yet, when sec 40 expressly gives a special
power, subject to limitations and qualifications,
surely it must be understood to mean that the Court
shall not exercise an unqualified power to do the same
thing.”
26 Anthony Horden Ltd is generally accepted as confirming
the principle of interpretation that when a statute confers
both a wide general power, not subject to limitations and
qualifications, and a special power, subject to limitations
and qualifications, the general power cannot be exercised
to do that which is the subject of the special power. In
Anthony Horden Ltd the power in question was a power
to grant preference to unionists. The limitations and
qualifications provided by s 40 were as to the substance
of the order that might be made and the industrial
situations in which preference might be ordered. It is
apparent, however, that neither s 40 nor the reasoning of
the High Court was concerned with matters of a
procedural nature. Section 40, by rather clear implication,
was seen as indicating a legislative intention to limit the
power of the Court to make a preference order to orders
in the terms and in the industrial situations dealt with in
s 40, despite what might otherwise have been thought to
be the ambit of the general power. Section 72A(5) may
well be contrasted with s 40. Like the other provisions in
the Act we have mentioned, s 72A(5) does not limit or
qualify the terms or the industrial circumstances in which
an order can be made. Section 72A(5) merely requires,
as a matter of procedure, that interested persons first have
an opportunity to be heard before an order is made.
27 In Fink v The Australian Film Commission the Act in
question was accepted to be in terms wide enough to
have empowered the lending of money to a person
who was not a producer of Australian films, so long
as the purpose of the lending was to encourage the
making or distribution of Australian films. So much
having been provided, the Act went on to provide that
“without limiting the generality of the foregoing”
there was power to make loans “to producers of
Australian films”. The High Court was not persuaded
that the principle for which Anthony Horden Ltd is
authority was applicable so as to confine the power
to lend to producers of Australian films. The further
and specific power directed to producers of Australian
films was regarded as intended "to dispel any doubt
that might be entertained as to the extent of the general
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power", see 519 per Mason J. The phrase "without
limiting the generality of the foregoing" encouraged
such a view. It was held that the power to lend was
not confined to producers of Australian films. This
decision seems to be of no direct relevance or
assistance to the present issue.
There is reason to question, therefore, whether an
implication should be seen to arise from the procedural
requirement of s 72A(5), and the other provisions to which
we have referred, that there first be an opportunity to be
heard, which would deny to the Commission the power
to join a person as a party or to allow a person to intervene
under s 29(1)(j) and (k). As decisions of the Commission,
this Court and the Full Court have indicated, a person
may be heard so as to satisfy the requirement of s 72A(5)
without being joined as a party or intervening. The issue
would appear worthy of reconsideration, however,
whether the circumstance that a person has an interest
sufficient to entitle them to be heard, should inhibit the
power of the Commission to order that they be joined as
a party or granted leave to intervene where one of those
courses is otherwise appropriate.
In Re Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers-Western Australian
Branch [2000] WASCA 233 the appellant had sought
orders, in the same proceedings that have now given rise to
this appeal, for the conduct of a secret ballot of the
employees of the second respondent Inghams Enterprises
Pty Ltd. In its reasons, the Full Court said at [9]—
“It is also to be noted that the employer in this case
is not even a party to the present proceedings, it
merely having been given the right to be heard.”
It is in our view regrettable that neither the appellant nor
the second respondent took steps to become a party to
the proceedings in the light of that judgment.
While the difficulty we have noted may have led to the
present predicament of the appellant, nevertheless, for
the reasons given, the appeal in this case must be
dismissed as incompetent.

2001 WAIRC 02656
WESTERN AUSTRALIAN INDUSTRIAL APPEAL
COURT
PARTIES
THE FOOD PRESERVERS' UNION OF
WESTERN AUSTRALIA, UNION OF
WORKERS, APPELLANT
v.
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS—WESTERN
AUSTRALIAN BRANCH, FIRST
RESPONDENT
INGHAMS ENTERPRISES PTY LTD,
SECOND RESPONDENT
CORAM
JUSTICE KENNEDY (PRESIDING
JUDGE)
JUSTICE SCOTT
JUSTICE PARKER
DELIVERED
FRIDAY, 27 APRIL 2001
FILE NO/S
IAC 7 OF 2000
CITATION NO.
_______________________________________________________________________________
Result
Appeal incompetent
Representation
Appellant
MR ML BARKER (OF QUEENS
COUNSEL) AND MR MD CUERDEN
(OF COUNSEL)
First Respondent MR DH SCHAPPER (OF COUNSEL)
Second Respondent NO APPEARANCE
_______________________________________________________________________________
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Order.
HAVING heard Mr ML Barker (Of Queens Counsel) and with
him Mr MD Cuerden (of Counsel) for the Appellant and Mr
DH Schapper (of Counsel) for the First Respondent and there
being no appearance for the Second Respondent, THE COURT
HEREBY ORDERS that—
1. The Appeal is dismissed as being incompetent.
(Sgd.) JOHN SPURLING,
[L.S.]
Clerk of the Court.

FULL BENCH—
Appeals against decision of
Commission—
2001 WAIRC 002616
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
BARMINCO PTY LTD, APPELLANT
v.
THE AUSTRALIAN WORKERS’
UNION, WEST AUSTRALIAN
BRANCH, INDUSTRIAL UNION OF
WORKERS, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
COMMISSIONER J H SMITH
DELIVERED
MONDAY, 23 APRIL 2001
FILE NO/S
FBA 55 OF 2000
CITATION NO. 2001 WAIRC 02616
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2001 WAIRC 02664
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
BHP IRON ORE PTY LTD,
APPELLANT
v.
THE AUSTRALIAN WORKERS’
UNION, WEST AUSTRALIAN
BRANCH, INDUSTRIAL UNION OF
WORKERS, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
SENIOR COMMISSIONER G L
FIELDING
DELIVERED
MONDAY, 30 APRIL 2001
FILE NO/S
FBA 6 OF 2001
CITATION NO. 2001 WAIRC 02664
_______________________________________________________________________________

Decision
Appearances
Appellant
Respondent

Appeal dismissed by consent.
Mr A J Power (of Counsel), by leave, and
with him, Mr H M Downes
Mr M D Llewellyn

_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full Bench
on the 30th day of April 2001, and having heard Mr A J Power
(of Counsel), by leave, and with him Mr H M Downes, on
behalf of the appellant and Mr M D Llewellyn on behalf of
the respondent, and Counsel for the abovenamed appellant
having made an application to dismiss the appeal, and there
being no objection thereto by the respondent, it is this day,
the 30th day of April 2001, ordered, by consent, that appeal
No FBA 6 of 2001 be and is hereby dismissed.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

_______________________________________________________________________________

Decision
Appearances
Appellant
Respondent

Appeal discontinued.
Mr R H Gifford, as agent
No appearance

_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full Bench
on the 23rd day of April 2001, and having heard Mr R H
Gifford, as agent, on behalf of the appellant and there being
no appearance by or on behalf of the respondent, and the agent
for the abovenamed appellant having made an application to
discontinue the appeal, and the appellant having waived the
requirements of s.35 of the Industrial Relations Act 1979 (as
amended), it is this day, the 23rd day of April 2001, ordered,
as follows—
(1) THAT there be leave granted and leave is hereby
granted for appeal No FBA 55 of 2000 to be discontinued.
(2) THAT the Full Bench refrain from hearing the said
appeal further.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

2001 WAIRC 02543
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
MINISTER FOR EDUCATION,
APPELLANT
v.
ANNA
EVELISA
GALIPO,
RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
SENIOR COMMISSIONER G L
FIELDING
DELIVERED
WEDNESDAY, 11 APRIL 2001
FILE NO/S
FBA 5 OF 2001
CITATION NO. 2001 WAIRC 02543
_______________________________________________________________________________

Decision
Appearances
Appellant
Respondent

Appeal upheld and the decision at first
instance varied.
Mr D J Matthews (of Counsel), by leave,
and with him, Mr J Ayling
Mr G T Stubbs (of Counsel), by leave

_______________________________________________________________________________
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Reasons for Decision.
THE PRESIDENT—
1 This is an appeal made pursuant to s.49 of the Industrial
Relations Act 1979 (as amended) (hereinafter referred to
as “the Act”) whereby the appellant Minister appeals
against the decision of the Commission, constituted by a
single Commissioner, given on 22 January 2001 in matter
No 972 of 2000.
2
3

4

5

6

7

GROUNDS OF APPEAL
The appeal is on the grounds which appear in the schedule
to the Notice of Appeal and to which I will refer later in
these reasons.
The decision appealed against is constituted by an order
delivered on 29 January 2001 and perfected by the
lodgement in the office of the Registrar on 29 January
2001. The Notice of Appeal was filed on 12 February
2001.
By that order, the Commission, formal parts omitted,
decided as follows—
“1. Declares that the Applicant has not been allowed
by the Respondent a benefit, not being a benefit
under an award or order, to which she is entitled
under her contract of service.
2. Orders that the Respondent pay the Applicant the
sum of $15028.00 within 10 days of the date of
this Order.”
BACKGROUND
An application was made by the abovenamed respondent,
Ms Anna Evelisa Galipo, pursuant to s.29(1)(b)(ii) of the
Act. By that application, Ms Galipo claimed that the
appellant Minister, who was her employer, had not paid
to her a contractual benefit in the sum of $15,028.00, not
being a benefit under an award or order, but one to which
she was entitled under her contract of employment.
An application by the applicant at first instance to amend
the application to substitute the abovenamed Minister as
respondent in lieu of the Director General of the Education
Department of Western Australia (hereinafter referred to
as “the Director General”) was acceded to, unopposed.
There were agreed facts in the matter, evidenced by a
Statement of Agreed Facts (see pages 14-15 of the appeal
book (hereinafter referred to as “AB”) and these were as
follows—
1. Ms Galipo is and was, at all material times, a
teacher employed by the Minister for Education.
2. Ms Galipo commenced employment as a teacher
on 1 February 1980 and has continuously been
employed by the Minister for Education since that
date.
3. On 26 June 1998, the Director General offered
Ms Galipo a secondment to a Level 5 “Curriculum Support Officer” from 28 April 1998 to 31
December 2000 (hereinafter referred to as “the
secondment”).
4. For the term of the secondment, Ms Galipo was
required to work in the District Support Centre.
Ms Galipo was to be engaged under similar terms
and conditions to those applicable to a public
service officer, including a starting salary at Level
5 Point 3 of $49,737.00 per annum (hereinafter
referred to as “the secondment agreement”) (see
pages 9-10(AB)).
5. Upon the completion of the secondment, Ms
Galipo was to resume service as a teacher with
the Minister for Education. As a result, the Director General did not, for the term of the
secondment, appoint Ms Galipo as a public servant. Ms Galipo’s contract of employment with
the Minister for Education was not terminated,
remaining on foot throughout the term of the secondment.
6. To meet the operational requirements of the Education Department, a decision was made by the
Director General to close the District Service
Centre on 31 December 1999. As a result of this
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decision, all of the teachers who had been seconded to the District Service Centre, including
Ms Galipo, were directed to resume service with
the Minister for Education, as distinct from the
Director General (see page 11(AB)).
7. When the decision to close the District Support
Centre was effected, Ms Galipo had reached the
top salary point in her Level 5 Curriculum Support Officer position, that being a salary of
$53,684.01 per annum, which included the
annualisation into a normal fortnightly salary of
annual leave loading.
8. On 1 January 2000, Ms Galipo commenced work
as a teacher of languages other than English
LOTE at the School of Isolated and Distant Education (hereinafter referred to as “SIDE”) on a
full time equivalent salary of $48,264.00 per annum.
The terms of the secondment agreement (exhibit EVG1,
pages 9-10(AB)) were as follows—
“Curriculum Support Officer, Level 5, P3000413
District Service Centre (Curriculum)
I am pleased to offer you a secondment to the above
office on the following conditions—
1. Your secondment will commence on 28 April
1998 and cease on 31 December 2000.
2. The terms and conditions of your secondment are those applicable to a permanent
officer of the Public Service. All the provisions of the Public Sector Management Act
1994, Public Sector Management (General)
Regulations 1994, the Public Service
Award 1992 and approved procedures, including the disciplinary provisions EDWA
(CSA) Enterprise Agreements or Workplace
Agreements apply to your service as an
officer of the Public Service.
3. You will accrue all entitlements under the
terms and conditions applicable to the Public
Service Award 1992.
4. During this secondment you will accrue annual leave which must be cleared, by
negotiation with your supervisor, during your
period of secondment. An Application for
Leave must be submitted before this leave is
taken.
5. At the completion of your secondment all entitlements (other than annual leave) accrued
under the Public Service Award 1992 shall be
credited to your Education Act position.
6. Your salary on appointment will be
$49,737.00 gross per annum and will be adjusted from time to time in accordance with
salary movements for State Public Service
Classification Level 5 Year 3 as contained in
the Public Service Award, 1992 and EDWA
(CSA) Enterprise Agreements or EDWA
Workplace Agreement.
7. Should you wish to accept this secondment
on the conditions outlined above could you
please sign this offer and return it to this office within seven (7) days.”
Notification to Ms Galipo that the secondment was
terminated was given on behalf of the Director General
by a letter dated 17 September 1999 signed by Mr Neil
Milligan, the Acting Director, Learning and Teaching,
which letter read as follows—
“It is with regret that the District Service Centre:
Curriculum, will close at the end of the year. Consequently, your position of Curriculum Support Officer
will cease on the 31st December 1999.
The decision to close the District Service Centre is
in no way a reflection of the contribution you have
made to the Department during the time you have
occupied the position of Curriculum Support Officer
for LOTE-Italian.
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You are to be congratulated on the very professional
approach you adopt to all undertakings of your portfolio. Your willingness to support Department
initiatives by taking on additional responsibilities of
delivering the Leaders’ Strategy is appreciated. During your time in the District Service Centre you have
made a very valuable contribution to the teaching
profession, offering effective professional development programs and advice tailored to the varied
needs of schools.
Your return to a school position will be most advantageous to the school. I have no doubt that school
staff will wish to avail themselves of the expertise
you have to offer in assisting them in developing a
greater understanding of the Curriculum Framework.
Please be assured that every effort will be made to
provide any assistance you require to support your
transition from the District Service Centre to your
new placement in the year 2000.
Thank you for your contribution during the past two
years, I wish you every success in your future endeavours.”
(See exhibit EVG2, page 11(AB).)
Ms Galipo then obtained and commenced work in a parttime position on 1 January 2000 at SIDE. The position
was .8 of a full-time equivalent position. Ms Galipo
therefore sought an order that the Minister pay her
$15,028.00, being the balance of the salary she would
have earned pursuant to the terms of the secondment
agreement and the amount which she received by way of
salary for the position at SIDE from 1 January 2000 to
31 December 2000.
The Commissioner found that, at the material times, there
were no provisions in the School Education Act (WA)
1999 which dealt with secondment arrangements. It was,
however, as the Commissioner found, common ground
that the secondment agreement was entered into on behalf
of the Minister so that the Minister and the Director
General agreed that, for the period referred to in the
secondment agreement, Ms Galipo would work in the
District Support Centre under the terms and conditions
applicable to an officer of the public service.
That is, of course, what was expressed in s.66 of the Public
Sector Management Act 1994 (hereinafter referred to as
“the PSM Act”), which provides—
“An employing authority of a department or organisation (in this section referred to as “the seconding
authority”) may, if it considers it to be in the public
interest to do so and the public service officer concerned consents, enter into an arrangement in writing
with another such employing authority or with an
employer outside the Public Sector for the secondment of a public service officer (other than an
executive officer) in the department or organisation
of the seconding authority to perform functions or
services for, or duties in the service of, the other
department or organisation or that employer during
such period as is specified in that arrangement.”
The secondment agreement was therefore not made under
s.66 of the PSM Act, but it was clear that, in respect of
secondment arrangements made pursuant to s.66, it was
a requirement that such arrangements were to be entered
into for a specified time or fixed period, the Commissioner
found. That finding was not challenged.
The Commissioner therefore found that there was nothing
in the School Education Act (WA) 1999 or the PSM Act
that prohibits the appellant, Ms Galipo and the Director
General from entering into a secondment arrangement
for a fixed period which is enforceable at law. The
Commissioner went on to consider the nature of the
secondment agreement in some detail and concluded (and
I paraphrase) that such an agreement was valid and not
prohibited by the PSM Act or any regulation or instruction.
In addition, the Commissioner went on to find that the
words in Clause 1 of the secondment agreement are plain
and unambiguous and provide that the secondment
agreement was to be for a fixed period of time.
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16 The Commissioner went on to find that—
1. Ms Galipo had been denied a benefit under the
terms of the secondment agreement.
2. The benefit was that Ms Galipo was entitled to
work and to be paid pursuant to the terms of the
secondment agreement until 31 December 2000.
3. The Commissioner found that Ms Galipo had
mitigated her loss.
4. The Commissioner made an order that the Minister pay Ms Galipo the sum of $15,028.00.
ISSUES AND CONCLUSIONS
17 The substance of the appeal was that the Minister was
not liable to pay the amount claimed because Ms Galipo
was, when she applied for the position of Curriculum
Support Officer, an employee of the Minister and wished
to remain so. Thus, the Minister lent Ms Galipo to the
Director General to fill the position.
18 It was common ground that the Director General and the
Minister were, in relation to Ms Galipo, separate and
distinct employers. It was the Director General who set
the terms of employment applying to Ms Galipo during
the period of her secondment (exhibit EVG1, see pages
9-10(AB)). The Minister clearly did not. Further, it was
again not in dispute that it was the Director General, not
the Minister (or at least not the Minister as an employer
of teachers including Ms Galipo), who closed down the
District Service Centre.
19 It was, too, an agreed fact that Ms Galipo’s contract of
service with the Minister remained in force whilst she
was “seconded” to the District Service Centre. Thus, it
was submitted that the extent of the Minister’s role in
this matter was to “loan” Ms Galipo to the Director
General to keep Ms Galipo’s employment contract on
foot to enable Ms Galipo to take up the position without
resigning and to take Ms Galipo back when the Director
General closed down the District Service Centre.
20 What, in effect, occurred, was that the contract of
employment between the appellant Minister and Ms
Galipo was suspended by mutual agreement whilst she
worked as a Curriculum Support Officer, Level 5, at the
District Service Centre under terms and conditions applied
by the Director General in a position and in a facility
which was, it can properly be found, conducted by a
separate and distinct employer for a term fixed by it and
agreed to by her. There is no evidence that the Minister
agreed to or had any part in fixing these terms. What the
Minister did do was limited to what was submitted above
was the extent of the Minister’s involvement. There was
no evidence that the Minister paid her or fixed
remuneration; or that he was required to or he agreed to.
21 The proper inference from the facts was that, by mutual
agreement whilst the contract of employment was afoot,
the Minister’s obligations, including that of paying a
salary and Ms Galipo’s obligation to perform work were
suspended, or not sought to be enforced or required to be
performed by either party. Ms Galipo, of course,
performed work for the Director General for a period and
on other terms and conditions fixed by him.
22 There is no evidence to support the proposition urged
upon us by Mr Stubbs, Counsel for Ms Galipo, that the
Minister and the Director General were both parties to a
contract of employment with Ms Galipo when she was
seconded. All of the evidence is that they were not. The
only participation by the Minister was to consent to his
employee ceasing to perform her duties under her contract
of employment with him, and permitting her to work for
the Director General in a job which was more highly paid.
As soon as the secondment ended, she resumed
performance of a contract of employment with the
Minister.
23 The fact is that, whilst one contract of employment was
suspended or by mutual agreement not performed, another
was in existence between the Director General and Ms
Galipo. Even if that were not so, it was not at all clear
and it was not established on the evidence that, at the
material times, the Director General was not her employer,
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given the evidence of the terms and conditions, the extent
of the Minister’s involvement in the matter, the Director
General’s termination of her employment and the
undenied application of an award, being an award
applying to public servants and not to teachers.
24 The essence of s.29(1)(b)(ii) of the Act, which confers
jurisdiction on the Commission in the case of a claim by
an employee, is that he/she has not been allowed by his/
her employer a benefit, not being a benefit under an award
or order to which he/she is entitled under his/her contract
of service.
25 In this case, the fixed term contract entered into was not
a contract with the Minister and there was no evidence
that it was. Further, the benefit claimed was not a benefit
to which Ms Galipo was expressly or impliedly entitled
under her contract of employment with the Minister. That
contract with the Minister was not fixed term and
remained afoot after she ceased her work for the Director
General. The benefit sought might correctly be held to
be an entitlement under a contract of employment by the
Director General. It was certainly not a benefit due under
the contract of employment with the Minister.
26 There was and could have been no denial of the benefit
by the Minister, who had not agreed to provide such a
benefit at any time. If I am wrong on all of those findings,
then the contrary has not been established. However, it
was not the case and it was not established that Ms Galipo
was entitled to a benefit under a contract of service with
the Minister, nor did she establish that it was a benefit to
which she was entitled under her contract of service with
the Minister, or that the Minister at the time was, for the
purposes of the claim, her employer.
27 There was, therefore, no jurisdiction in the Commission
to hear and determine the claim and no right in the
respondent to refer the matter to the Commission. Since
this was a matter of jurisdiction (see SGS Australia Pty
Ltd v Taylor 73 WAIG 1760 (FB), it was open to be raised
on appeal now and, in any event, correctly, no objection
was taken. Further, the matter was sufficiently raised at
first instance.
28 For all of those reasons, I would find the claim
incompetent, uphold the appeal and vary the decision at
first instance by substituting therefor an order dismissing
the application.
CHIEF COMMISSIONER W S COLEMAN—
29 I have had the benefit of reading the draft of the reasons
for decision of the President and agree that the appeal
should be upheld.
30 The issue of jurisdiction which now disposes of the matter
was not the focus of attention in the hearing in the first
instance. Indeed it was the applicant, now the respondent,
that addressed the issue as to whether it was the Director
General of Education or the Honourable Minister for
Education that should be named as the respondent
employer in the proceedings. The appellant, the
respondent at the time, took no objection to the Minister
being named. With this preliminary matter being disposed
of effectively by agreement between the parties in the
first instance, they were content to focus on whether the
conditions of secondment to the position of Curriculum
Support Officer in the District Service Centre under the
control of the Director General, could be terminated by
reasonable notice. Although there appears to have been
some continuing uncertainty on the applicant’s part in
proceedings in the first instance as to the proper identity
of the employer, that was not pursued with any vigour.
Rather, the position was taken that ultimately it is the
Minister who carries responsibility for the delivery of
education to the community and the process of
appointment and approval for the secondment merely
overcame an artificial situation imposed by the operation
of two Acts, i.e. the Education Act and Public Sector
management Act.
31 The evidence, however, clearly establishes the contractual
relationship between the respondent and the Director
General under the secondment. The statutory division
between the Education Act and the Public Sector
Management Act cannot be subsumed under the
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Minister’s general responsibility for education. The
Minister’s only involvement was an agreement to suspend
the respondent’s contract as a teacher and thereby permit
her to perform duties under the control and direction of
the Director General. There was no joint liability between
the Director General and the Minister under the
secondment. For the purposes of section 29(1)(b)(ii) of
the Act the employer was the Director General.
32 In the absence of the employment relationship between
the respondent and the Minister for the term of the
secondment, it is beyond the jurisdiction of the
Commission to attach liability as was determined.
SENIOR COMMISSIONER G L FIELDING—
33 I have had the advantage of reading, in draft form, the
reasons for decision prepared by the President, I agree
that the appeal should be upheld. In so doing I make the
following observations.
34 For myself, the Appellant must accept some the
responsibility for the decision about which it now
complains. The claim was originally made against the
Director-General of the Education Department of
Western Australia. After the Director-General, by his
Notice of Answer, asserted that he had “never been at
any material time the employer of the applicant (the
Respondent to the appeal)” the Appellant consented
to being named as the respondent to the original
proceedings in place of the Director-General. It could
fairly be assumed because of that substitution that the
question of whether or not the Appellant was the
present Respondent’s employer for the purposes of
the claim was not an issue. Indeed, the learned
Commissioner appears to have proceeded on that
basis.
35 Unfortunately when the Appellant was substituted for the
Director-General as the respondent to the original
proceedings no Notice of Answer was filed by or on behalf
of the Appellant. The position taken by the Appellant in
respect of the substitution was somewhat inconsistent with
the case it mounted, albeit somewhat faintly, before the
learned Commissioner and which it seeks to uphold on
appeal. Its case was and still is that the Respondent was
effectively loaned, under secondment, by one employer,
the Appellant, to another, the Director-General of
Education.
36 The learned Commissioner concluded that “(it) was
common ground that the secondment agreement was
entered into on behalf of the (Appellant) whereby the
(Respondent), the (Appellant) and the Director-General
of the Education ... agreed that for the period referred to
in the secondment agreement the (Respondent) would
work in the District Support Centre under the terms and
conditions applicable to an office of the public service”.
If it be that the Appellant was indeed a party to the
secondment agreement, such evidence as there is, in my
opinion indicates only that the Appellant did no more
than consent to the Respondent being seconded into the
employ of the Director-General. As counsel for the
Appellant submits that is not a warrant to infer that the
Appellant agreed to underwrite the terms and conditions
of the secondment.
37 It is common ground, that the Appellant and the DirectorGeneral are separate employers. The Minister derives his
authority to employ teachers under and by virtue of the
provisions of the School Education Act 1999 and the
Director-General, his authority to employ persons other
than teachers under and by virtue of the Public Sector
Management Act 1994. Moreover, it seems to be common
ground that the offer of secondment made to the
Respondent was made by and on behalf of the DirectorGeneral. Certainly, there is no evidence to suggest that
the offer was made by the Appellant. Likewise, the
evidence indicates only that the decision to terminate the
secondment was made by and on behalf of the DirectorGeneral. Again, there is no evidence to suggest that the
Minister had anything to do with the termination of the
secondment.
38 The contention advanced by counsel for the Respondent
in the course of the appeal, that because the Appellant
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agreed to the secondment and because she was offered
secondment on the condition, amongst others, that at the
completion of the secondment of her entitlements, other
than annual leave which had accrued under the Public
Service Award, were to be credited to her “Education Act
position”, the Appellant thereby should be taken to have
agreed to underwrite all the other benefits due to her under
the secondment, is a huge step unjustified by the evidence.
The evidence discloses that for the period immediately
preceding her secondment when she occupied the position
in question she was “released from (her) substantive
Education Act position”. Such evidence as there is
suggests, and indeed it appears not to be in dispute, that
for the period of her secondment the Respondent
continued to be released from her substantive position.
Notably, the statement of agreed facts asserts, amongst
other things, that upon the termination of the secondment
the Respondent was “directed to resume service with the
Minister for Education”. There can hardly be a clearer
indication that whilst on secondment she was not in the
service of the Appellant and that to the extent she remained
employed by the Appellant her employment was, in effect,
suspended for the period of her secondment. There is no
evidence to suggest that the Appellant agreed to employ,
let alone compensate, the Respondent other than as a
teacher. She did not work as a teacher in the period of her
secondment. As seems common ground, she occupied a
quite separate position outside of the teaching profession
and within the Public Service. In those circumstances it
is difficult to see how, in the absence of some express
provision to the contrary of the secondment arrangement,
the Appellant can be liable to remunerate the Respondent
for the period of her secondment. The evidence does not
disclose the existence of such a provision.
39 For the foregoing reasons I am of the opinion that the
learned Commissioner erred in holding that the benefit
which the Respondent sought to recover was a benefit
under her contract with the Appellant. I would therefore
uphold the appeal.
40 In the circumstances it is not necessary to consider the
alternative ground of appeal that if the Appellant was a
party to the secondment agreement as suggested by the
Respondent, the Appellant should be relieved of its
obligation on the grounds of impossibility of the
performance. That argument serves only to reinforce the
proposition that the Respondent was at all material times
effectively employed by the Director-General and not by
the Appellant.
THE PRESIDENT—
41 For those reasons, therefore, the appeal is upheld and the
decision at first instance varied.
Order accordingly
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Appeal upheld and decision at first
instance varied.
Mr D J Matthews (of Counsel), by leave,
and with him,
Mr J Ayling
Mr G T Stubbs (of Counsel), by leave
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Order.
This matter having come on for hearing before the Full Bench
on the 27th day of March 2001, and having heard Mr D J
Matthews (of Counsel), by leave, and with him Mr J Ayling
on behalf of the appellant and Mr G T Stubbs (of Counsel),
by leave, on behalf of the respondent, and the Full Bench having reserved its decision on the matter, and reasons for decision
having been delivered on the 11th day of April 2001 wherein
it was found that the appeal should be upheld, it is this day,
the 11th day of April 2001, ordered as follows—
(1) THAT appeal No FBA 5 of 2001 be and is hereby
upheld.
(2) THAT the decision of the Commission in matter No
972 of 2000 made on the 22nd day of January 2001
be and is hereby varied by deleting the whole of the
order made, and substituting therefor an order in the
following terms—
“THAT application No 972 of 2000 made by
the abovenamed applicant be and is hereby
dismissed.”
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
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Decision
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Appellant
Respondent

Appeal dismissed.
Mr P P McCann (of Counsel), by leave
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Reasons for Decision.
THE PRESIDENT—
1

INTRODUCTION
This is an appeal brought pursuant to s.49 of the Industrial
Relations Cct 1979 (as amended) (hereinafter referred to
as “the Act”) by the abovenamed appellant employee,
Mr Graham Marcus Sargant (inaccurately referred to as
Graham Sargant in the Notice of Appeal), against the
decision of Commission, constituted by a single
Commissioner, in matter No 633 of 2000. The appeal
would appear to be against the whole of the decision.
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The decision is constituted by an order made on 29
December 2000 and perfected on the same day, whereby
an application pursuant to s.29(1)(b)(ii) of the Act by Mr
Sargant was dismissed.
GROUNDS OF APPEAL
It is against that decision that Mr Sargant now appeals on
the following grounds—
“1. Vhe learned Commissioner erred in law in holding (Reasons for decision paragraph 57) that the
refundancy agreement found to have been entered
into on 24 March 2000 (Reasons paragraph 65)
(“the redundancy agreement”) was conditional
upon the consultancy agreement referred to in
paragraph 40 of the Reasons (“the consultancy
conditions”) when as a matter of construction the
redundancy agreement was at all material times
unconditional.
2. In the alternative to Ground 1 of Appeal, if the
redundancy agreement was conditional upon the
consultancy conditions, then the learned Commissioner erred in law in holding that the
Respondent was not obliged to perform the redundancy agreement for reasons set out in the
following grounds of appeal.
3. As a matter of law and on their true construction,
the consultancy conditions were intended by the
parties to be conditions subsequent to the performance of the following terms of the
redundancy agreement—
3.1 the termination of the Appellant’s employment would take place on 14 April 2000,
3.2 the Respondent would pay to the Appellant the sum of $98,377.22 (“the
redundancy payment”).
4. Although the consultancy conditions were unenforceable on the grounds of incompleteness
(Reasons paragraph 62), on the true interpretation of the redundancy agreement, the consultancy
conditions were severable in so far as the Appellant and the Respondent did not intend that the
redundancy agreement must fail if for any reason (including incompleteness) the consultancy
conditions could not be complied with.
5. Further or alternatively to Ground 4 of Appeal,
by its conduct on 13 April 2000 and/or between
13 and 18 April 2000, the Respondent waived
the consultancy conditions and/or released the
Appellant from the performance of the same in
that—
5.1 On and after 13 April 2000 the Respondent had no grounds to unilaterally terminate
the Appellant’s contract of employment, or
the redundancy agreement, on the grounds
of actual or anticipatory breach thereof by
the Appellant (and the learned Commissioner erred in law in finding to the contrary
at Reasons paragraph 81) having regard to
the learned Commissioner’s findings and/
or the uncontested evidence or inferences
from such evidence that—
5.1.1 The proposed consultancy
agreement was not intended
to be an exclusive consultancy.
5.1.2 The Appellant informed the Respondent on 13 April 2000 (by
Mr Neil Magee) that he had
accepted employment with a
competitor of the Respondent
(Reasons paragraph 21).
5.1.3 The Appellant had not as a matter of fact approached or
canvassed any of the Respondent’s
clients
(Reasons
paragraph 68).

6.

7.

8.

9.
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5.1.4 The Appellant informed the Respondent that he expected some
of the Respondent’s clients
would follow him to his new
employment (Reasons paragraph 21), but did not state that
he had, or would approach or
canvass such clients.
5.1.5 The Appellant did not state to
the Respondent that he would
refuse to act as a consultant to
the Respondent.
5.1.6 The Appellant’s employment
contract and the redundancy
agreement did not contain any
covenant restraining the Appellant
from
obtaining
employment with a competitor
of the Respondent after the termination of his employment
with the Respondent (Reasons
paragraphs 63 to 65).
the Respondent’s purported termination of
the redundancy agreement was unlawful.
5.2 On 13 April 2000, the Respondent (by Neil
Magee) accepted the Appellant’s keys and
asked the Appellant to leave the office upon
the Appellant informing Magee that a
number of the Respondent’s clients would
follow him (Reasons paragraph 22)
5.3 On 18 April 2000, the Respondent by letter from its solicitors Baker & McKenzie
informed the Appellant, in effect, of a
number of demands but made no demand
in relation to the fulfilment of the consultancy conditions.
Further, having found that—
6.1 The Appellant’s conduct subsequent to 13
April 2000 was not in breach of any covenant or obligation restraining him from
working for a competitor of the Respondent (Reasons paragraph 65) and did not
involve any misuse of the Respondent’s
confidential information (Reasons paragraph 75);
6.2 The Appellant’s contract of employment
and the redundancy agreement were terminated by the Respondent on 13 or 14
April 2000 (Reasons paragraph 44 and 81).
the learned Commissioner erred in finding that
the Appellant’s conduct in writing to Hammon
Osborne Ltd and Athens and Taylor on 17 April
2000 was a breach of fiduciary duty on his part
(Reasons paragraph 75), since at that time the
Appellant owed no relevant fiduciary duties to
the Respondent.
Further, by reason of the matters referred to in
Ground 5.1 of Appeal, the learned Commissioner
erred in law in finding that the Appellant repudiated the terms of the redundancy agreement
(Reasons paragraph 81).
Further, the learned Commissioner erred in law
in taking into account (Reasons paragraph 80)
the fact that the Respondent relied upon the representation of the Appellant that he would enter
into a consultancy agreement when that fact was
irrelevant because, by reason of matters referred
to in Ground 5 of Appeal, the Appellant was voluntarily released by the Respondent from any
obligation to enter into a consultancy agreement.
Further, the learned Commissioner erred in law
in the application of section 26 (1)(a) of the Industrial Relations Act 1979 in that—
9.1 Contrary to the learned Commissioner’s
finding (Reasons paragraph 82), the order
sought by the Appellant was not in the nature of specific performance.
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9.2 No breach of contract, equity of or fiduciary duty had been committed by the
Appellant or, if such had occurred, it did
not in law or equity or according to the
substantial merits of the matter warrant the
dismissal of the Appellant’s application.
9.3 The Respondent voluntarily released the
Appellant from entering into the consultancy agreement.
9.4 The Respondent had failed to establish any
grounds in law, equity or otherwise to support the dismissal of the Appellant’s
application.

10. In lieu of the order of the Commissioner dismissing the Appellant’s application, the Appellant
seeks an order that—
10.1 The Appellant’s Appeal be allowed.
10.2 The Respondent pay the sum of $98,377.22
to the Appellant within 7 days.
10.3 Alternatively to 10.1, the matter be remitted to the Commission to be dealt with in
accordance with the law.”
BACKGROUND
There was no appeal against the findings of fact in this
matter. I derive these background facts from facts found
by the Commissioner at first instance, and facts which it
was open to her to find. I also draw some inferences (see
Warren v Coombes and Another [1978-1979] 142 CLR
531) and make some observations as to the significance
or otherwise of some facts.
5 The evidence before the Commission at first instance
consisted of documentary evidence, and Mr Sargant gave
evidence on his own behalf. Mr Richard Leo Tween was
called on behalf of Mr Sargant. Mr Tween had been
employed by the Lowndes Lambert Group in Australia
since 1974 and was Executive Chairman and Managing
Director of Lowndes Lambert Australia Pty Ltd from 1
April 1997 to 31 March 2000. Both Mr Robert Borsak
and Mr Sargant had reported to him in that capacity. Mr
William Nathaniel Grierson, the Managing Director,
Victorian Broking Operations, Mr Borsak, the Group
Managing Director, and Mr Neil Thomas Magee, the
Managing Director Western Australia gave evidence on
behalf of the respondent. There was also a quantity of
documentary evidence.
6 Also, the Commissioner found that, where there was a
conflict between the evidence of Mr Sargant and that of
Mr Grierson, Mr Borsak and Mr Magee, she preferred
the evidence of the witnesses for the respondent. That
finding was not challenged on appeal.
7 Mr Sargant brought an application pursuant to
s.29(1)(b)(ii) of the Act, claiming that he was owed the
sum of $98,377.22, being a benefit to which he was
entitled under his contract of employment, not being a
benefit under an award or order.
8 The amount claimed was an amount of $17,209.84 for
eight weeks’ pay in lieu of notice and $81,167.38 as a
redundancy payment.
9 There was an application at the commencement of Mr
Sargant’s case to claim, in the alternative, a denied
contractual benefit in the sum of $111,863.96, being a
payment for reasonable notice calculated at 52 weeks’
salary at $2,151.23 per week. That application to amend
was opposed and the application to amend was refused.
That decision is not appealed against.
10 It is necessary to consider the facts in this matter and the
inferences which it was open to the Commissioner to draw
from the primary facts, and to do so in some detail in
order to consider the submissions as to the legal
consequences, which Counsel made upon this appeal.
11 Mr Sargant, who was an insurance broker by occupation
at the time of the hearing, was employed in the insurance
industry for 47 years and was very experienced. At the
time of the termination of his contract of employment,
he was 63 years of age.
4
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12 In 1974, he was appointed State Manager of H G Poland
Australia Pty Ltd. At about the same time, that company,
which subsequently became Wigham Poland WA Pty Ltd,
was appointed to represent the Lowndes Lambert Group
in Western Australia. In early 1985, Mr Sargant, through
a company, Texion Pty Ltd, purchased the Western
Australian portfolio of clients from Wigham Poland WA
Pty Ltd and thereafter traded on a franchisee basis as
“Lowndes Lambert Western Australia”.
13 On 1 October 1986, Texion Pty Ltd sold its insurance
broking book to a company constituted for this purpose,
namely Lowndes Lambert (WA) Pty Ltd. Mr Sargant was
employed by that company from 1 October 1986 under a
comprehensive service agreement for two years until 30
September 1988. At the expiration of the two year period,
the service agreement was not extended however Mr
Sargant continued to be employed by Lowndes Lambert
(WA) Pty Ltd until that company was facing voluntary
liquidation in or about 1991. Thereafter, Mr Sargant was
employed by Lowndes Lambert Australia Pty Ltd, the
abovenamed respondent, as the Western Australian State
Manager. It was quite clear that no written contract of
service bound Mr Sargant after 1988, there being
uncontroverted evidence to that effect.
14 In November 1999, the respondent announced a proposed
merger between Lowndes Lambert Australia Pty Ltd and
the Heath Group. That merger was effected in December
1999, but did not physically take place until on or about
1 April 2000. Before the merger, Mr Grierson was the
Western Australian State Manager of the Heath Group.
15 It should be said that the events recounted here occurred,
too, against the background of a long standing and close
working relationship between Mr Borsak and Mr Sargant,
and of the fact that Mr Sargant was the respondent’s
manager in this State and had been for some years. On
the evidence, and understandably, the respondent placed
a great deal of trust in its senior managers, as Mr Borsak
said in evidence. As the State Manager, Mr Sargant was
such a senior manager. Mr Sargant had also had a long
standing relationship with the respondent’s clients, and
some of those had originally been his clients.
16 On 24 March 2000, Mr Sargant spoke to Mr Borsak, who
was then the Chief Operations Officer of the respondent,
about the merger. (Mr Borsak, at the time when he gave
evidence, was the Managing Director of Lowndes
Lambert Australia.) Mr Borsak was visiting Perth from
New South Wales. He was met at the airport by Mr Sargant
who drove him to the Sheraton Perth Hotel. During that
journey, a discussion about the proposed merger occurred.
Mr Sargant commented that Mr Grierson was very much
younger than he was and that he anticipated that Mr
Grierson would want the top job in Perth in the merged
agency.
17 Mr Sargant gave evidence that Mr Borsak had
informed him that Mr Grierson had stated that he
wanted the position as number one in Perth in a
merged group and he, Mr Sargant, replied that, if that
was to be the case, he would prefer to take redundancy.
Mr Borsak agreed that Mr Sargant would be made
redundant. (It should be observed that, after the
merger occurred, Mr Grierson was not appointed as
State Manager of the merged group. Mr Magee was
appointed to the position on 3 April 2000.)
18 The reasons why Mr Sargant wished to be made redundant
and some of the terms of the redundancy agreement were
in dispute. However, Mr Sargant told Mr Borsak that he
wished to retire and Mr Borsak told him that he, Mr
Borsak, was prepared to offer Mr Sargant a generous
redundancy package on the basis that he stay on as a
consultant and assist in the transfer and smooth transition
of the respondent’s business and clients to the merged
entity. Mr Sargant agreed to do that, as the following
evidence reveals. I would observe that that evidence
clearly reveals that, not only was a redundancy package
to be paid then because Mr Sargant agreed to “stay on”
as a consultant, but that it was to be a generous package.
It was clear and understood, too, that Mr Sargant said
that he wished to retire.
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19 It was common ground that an agreement was reached
on 24 March 2000 that Mr Sargant’s employment would
terminate on 14 April 2000 and that he would receive
eight weeks’ pay in lieu of notice, together with a
redundancy payment equivalent to three weeks’ pay for
each completed year of service, to be calculated at the
rate of his total salary package (“the redundancy
package”) and Mr Borsak said “We will need to sort out
your consultancy fees later”.
20 Mr Borsak’s evidence was that Mr Sargant agreed to those
terms and informed him that he, Mr Sargant, intended to
take a break at Margaret River and, when he returned, he
would talk to Mr Grierson to reach an arrangement to
guarantee continuity of business.
21 Later that morning (24 March 2000), Mr Borsak and Mr
Sargant went to see Mr Grierson at the Heath Group’s
offices in Perth and their evidence, accepted by the
Commissioner, was to the effect that Mr Borsak said as
follows—
“Graham, I would like to introduce you to Bill
Grierson. Graham has decided to accept a redundancy payment but will be continuing on as a
consultant to help you with our business. I need
Graham to introduce you to your clients and assist
with the handover to Bill. I don’t care how long this
takes. I want to ensure that there is a smooth transition. I will leave it with you to come up with the
terms of the consultancy arrangement. I will arbitrate it.”
22 It is quite clear that there was, on that evidence, an
agreement by Mr Sargant and Mr Borsak that Mr Sargant
would perform duties as a consultant to help with the
employer’s business “and to introduce your clients and
assist with the handover to Bill”—a clear reference to
the function which he was expected to perform as
consultant. It was, inter alia, an agreement to become a
consultant and perform consultant’s duties.
23 On 29 March 2000, Mr Sargant was shown the office
which he would occupy. On the same day, as the
Commissioner found, Mr Grierson and Mr Sargant went
to lunch at a restaurant at the Novotel Hotel. There, Mr
Grierson gave Mr Sargant a copy draft consultancy
agreement for his perusal, as had been discussed. It was
given to him on the basis that he would come back to
them and let them know about its terms. It should be
observed as noteworthy that the draft agreement contained
an express restraint of trade. (There was no evidence that,
after 1988, any express restraint of trade formed part of
his existing employment agreement.)
24 Mr Grierson said—
“He hadn’t, I don’t believe fixed in his mind whether
he wanted to work two days or four days, whether
he wanted to only have relationships with the clients that he was handling at Lowndes or do
something broadly...”
25 Mr Grierson observed that the document was to start the
process of documenting the understanding which they,
that is the respondent and Mr Sargant, had. Mr Grierson
said—
“The understanding was that Graham would continue with the company post merger in a consultancy
type role, and the instructions to me from Robert
were to come to an arrangement that he was happy
with, and there were no defined parameters on that;
it was really “do something that works”. But there
was always a very clear understanding that he would
remain aligned to us.”
26 Mr Borsak’s clear evidence was, too, that he would
not have agreed to Mr Sargant’s departure without
his serving out a period of notice, if Mr Sargant had
not agreed to a period of consultancy within which to
perform the functions he would have performed as
manager during the period of notice. These functions
included effecting the proper and smooth transition
of the respondent into the merged entity and, most
importantly, the smooth transition of the respondent’s
clients to the merged entity.

81 W.A.I.G.

27 If this had not been agreed, Mr Borsak said, he would
have required Mr Sargant to work out a period of notice
to effect those results; such a period would, to effect the
transition, be about a month. He also referred to the
vulnerability of the respondent to the loss of clients during
such a period of transition.
28 It is, I think, obvious that Mr Sargant’s assistance, not
only as manager, but as manager with a long standing
relationship with many clients was required, very
understandably, by the respondent and ensured by this
agreement. The knowledge of the clients to which he had
access, which would assist in such a transition, included
the following commercially sensitive and confidential
information—
(a) The identity of the clients of Lowndes Lambert
Australia Pty Ltd and the identity of the contact
persons within those clients’ organisations with
whom Lowndes dealt.
(b) The terms and conditions upon which Lowndes
was engaged by these clients, including brokerage charges and consultancy fees.
(c) The volume of business conducted by these clients through Lowndes and the relative value of
these clients to Lowndes.
(d) The insurance programmes of these clients, including the perceived risks of these clients, the
insurance coverage required by them, details of
underwriters and a history of premiums.
29 This was all information described by Mr Borsak as not
publicly known by competitors and constituting sensitive
commercial information which might be used by a
competitor to attract or poach the respondent’s clients.
(It is obviously that sort of information.) The transfer
and use of that information would, it is axiomatic, form
part of the transition process which Mr Sargant had agreed
to assist as a consultant.
30 What was required of Mr Sargant, who reported directly
to Mr Borsak, as a manager, was consistent with the duties
which he had performed as manager. These included his
managing the day to day business of the Western
Australian Division of the respondent. He also “sourced”
and bid for new business, worked on existing client
relationships, maintained contact and liaised with national
clients of the respondent and worked at generating a
profitable operation in this State.
31 On 7 April 2000, while still in the employ of the
respondent, Mr Sargant contacted one of his employer’s
clients, Broad Constructions, and informed it that he was
leaving the employ of the respondent and “taking
redundancy”. He did not inform Broad Constructions that
he was remaining as a consultant or express any desire to
assist them in any transition as clients to the merged entity,
which one might have expected in view of his agreement
of 24 March 2000 with Mr Borsak. It might properly be
inferred, as Mr Lucev, Counsel for the respondent,
submitted, from what was said in that contact that Mr
Sargant had no intention of carrying out his part of the
agreement. (It should be noted that part of the evidence
of Mr Sargant, which was not accepted, was his evidence
that there was no condition agreed by him to enter into
and/or perform a consultancy agreement.)
32 On 8 April 2000, on Mr Sargant’s evidence, he decided
to seek other employment, having decided that it would
be very difficult to obtain fresh employment at age 63,
and even though he had told Mr Borsak that he would
retire. At no time did he advise his supervisor that that is
what he intended to do. He then approached Mr Kim
Hanson of West Coast Risk Management (hereinafter
referred to as “WCRM”) on 10 April 2000 to ascertain
whether there was an opportunity for employment by that
firm. (This was four days before he was due to retire.)
That firm, it was made clear, is and was a direct competitor
of the respondent, in the insurance broking business.
33 Mr Hanson and Mr Sargant had another meeting after
work on 12 April 2000 and, on 13 April 2000, Mr Sargant
accepted employment with WCRM as an Account
Director. He commenced employment there on 17 April
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2000, four days after he left the respondent’s employ and
remained so employed as at the date of the hearing at
first instance.
In the meantime, notwithstanding his approaching Mr
Hanson on 10 April 2000 and his contact of 7 April 2000
with Broad Constructions, Mr Sargant had a meeting on
11 April 2000 with the State Manager of the merged entity,
Mr Magee.
Mr Grierson’s evidence, which it was open to accept, is
significant. It was corroborated by Mr Magee, who was
present with him and Mr Sargant, and was as follows—
“BG: Graham, I would like to introduce you to Neil
Magee who has been appointed to the position
of General Manager.
GS: Nice to meet you.
BG: I have told Neil that you are taking a redundancy
but will be staying on as a consultant to assist us
with the merger and the handover of business.
NM: I will need to sit down with you over the next
few weeks to deal with several issues. We need
to work out who the clients of the business are,
what activity is going on, what resources we have,
what staffing we wish to have in place once the
merger occurs, and who will be responsible for
the allocation of files.
BG: We will be relocating to the Heath offices shortly
and we will also need to work out how this transfer will proceed.
GS: I will be taking a short break up to Margaret River
but we can deal with some of these matters on
my return.”
Again, Mr Grierson gave evidence that on that day, at the
respondent’s office, he again spoke to Mr Sargant and
asked how he was going with the consultancy agreement.
Mr Grierson said that Mr Sargant said—
“Don’t pressure me about that just yet, Bill. Right
now, I just want to go down the Margaret River and
forget about insurance broking for three weeks. I’m
not taking my mobile phone. I don’t want to talk to
anyone. I just want to relax for a few weeks.”
It was found that these conversations occurred as
recounted by Mr Grierson. They were significant. Mr
Sargant made it clear that he proposed to perform the
consultancy agreement, notwithstanding that, unbeknown
to his employer, he was actively seeking other
employment. He also made it clear that, after he came
back from Margaret River, he would deal with a number
of matters relating to his consultancy duties, with which
Mr Magee wished to deal.
It was implicit, too, from the conversation that Mr Sargant
would deal with the consultancy agreement when he
returned from Margaret River. At no time did Mr Sargant
say that he would not sign the agreement or that he would
not perform his agreement to act as a consultant.
Understandably, when Mr Sargant left the office that day,
Mr Magee was under the impression that he would be
continuing with the respondent as a consultant to assist
with the handover of clients.
On 13 April 2000, his second last day as Manager, Mr
Sargant received a letter from the Company Secretary of
the respondent, Ms Vivien McEwen, with a cheque from
the respondent being the sum of the agreed pay in lieu of
notice and the severance or redundancy payment. He
deposited the moneys in his bank account. Then, because,
as I have said, he had already accepted employment with
WCRM, he went to inform Mr Magee that he had done so.
On 13 April 2000 at about 10.30 am, Mr Sargant visited
the Heath Group’s office where he spoke to Mr Magee.
Mr Magee gave evidence that Mr Sargant offered his keys
to the Lowndes Lambert office and informed Mr Magee
that he had accepted employment with WCRM and would
commence employment there on 17 April 2000, which
was four days later. The conversation was as follows—
“GS: Hello Neil. I thought I should come and tell you
that I intend to work for another broking company. Lowndes Lambert have forwarded me the
cheque for the redundancy.
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NM: What are you going to be doing? Which broking
house?
GS: West Coast Risk Management Services. I start
on Monday 17th April 2000. Should I go now?
NM: This is all a bit of a surprise.
GS: I think that might be appropriate. I will come back
with you to the Lowndes Lambert office.”
Irrespective of matters of legal obligation, the practical
effect of the decision was that Mr Sargant, the Manager
in Western Australia of the respondent and its public face,
would not be available to do what he would have done
had he served out notice or if he had performed the
consultancy agreement, the latter being for the same
purpose. There was no senior management person there,
as one would expect there to be, to aid the transition
managerially and, most particularly, of clients to the
merged body.
As a result, the respondent was disadvantaged in the
transition process and left entirely vulnerable to what
occurred, namely the poaching of its clients.
Mr Sargant and Mr Magee then went back to the
respondent’s office where they obtained a printout of a
list of the respondent’s clients and details of the revenue
of each client. Then there was another important
exchange.
Mr Magee said “Are there any other conditions which
apply to you?”
Mr Sargant replied “No, there are no conditions attached.
There are a number of clients that I have been dealing
with for a number of years who will follow me.”
It was open to find that that was a clear statement that
clients of the respondent, his employer, would follow him
to become the clients of his new employer. (Mr Sargant
did not use the words “might” or “could”, but the word
“will”, a word of certainty and, indeed, in the context of
all of the evidence, a correct prediction.)
Next, there was further discussion about administrative
matters. Then, Mr Sargant offered to assist in making
telephone calls to a number of clients to advise them of
the fact that he was leaving and of Mr Magee’s
appointment, on Mr Magee’s evidence which was
accepted as against Mr Sargant’s. Apart from the reference
to Mr Magee’s appointment, this was an offer to
communicate in the same terms as the communication
on 7 April 2000 to Broad Constructions. This was merely
an offer to inform clients of Mr Sargant’s departure. There
was, during this conversation, no intention expressed by
Mr Sargant to sign a consultancy agreement or to perform
one, not surprisingly.
Not surprisingly, Mr Magee refused this offer, which was
no more than what I have just expressed it to be, because,
quite rightly, Mr Magee deemed it to be inappropriate to
let Mr Sargant make the calls to clients when he was
leaving to join a competitor.
Mr Magee then had discussions with two employees, Ms
Pamela Hunt and Ms Carmen Valetta. He then considered
that it was appropriate that Mr Sargant leave and informed
Mr Sargant that this was his view. Mr Sargant handed
him his keys and left. Ms Hunt subsequently joined Mr
Sargant as an employee of WCRM.
The next day, Mr Magee and Ms Hunt telephoned a
number of the respondent’s clients to make appointments.
Of the fourteen whom or which he telephoned, most did
not wish to attend the appointment. He achieved five
appointments, and two of those five clients told him that
they would be transferring their business to WCRM. Mr
Sargant, of course, was not available to assist him to
prevent this occurring.
The cheque which Mr Sargant had received on 13 April
2000 was later cancelled by Mr Borsak. Mr Grierson
informed Mr Borsak on 13 April 2000 of the fact that Mr
Sargant had that day told Mr Magee that he was leaving
the respondent to join a competitor and that some of his
clients were going to follow him. Mr Borsak’s evidence
was that he was shocked because, at no time, did Mr
Sargant inform him that he would considering working
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with a competitor or having discussions with a competitor;
nor that he, Mr Sargant, was not going to enter into and
perform a consultancy agreement to assist with the
handover of clients; nor that he did not intend to retire as
he represented on 24 March 2000.
Mr Borsak said the following in evidence—
“In my view, Mr Sargant’s actions were contrary to
the basis upon which I had agreed to pay him a redundancy package. I would not have entered into
this agreement if Mr Sargant had appropriately informed me that he intended to work with a competitor
upon the cessation of his employment. Had I known
that Mr Sargant was going to work with a competitor I would have taken immediate steps to protect
the Lowndes Lambert client base. Based upon my
belief that he had breached our agreement I issued a
stop payment instruction on his redundancy cheque.”
(See page 299 of the appeal book (hereinafter referred to as “AB”).)
That evidence expresses clearly the basis of the agreement,
and the fact that Mr Sargant’s action left the respondent,
to a large extent, unprotected.
As was the fact, on the following Monday, 17 April 2000,
four days later, Mr Sargant commenced employment with
WCRM. Commencing on that day and continuing for
some weeks, he solicited and attracted over the next
several weeks about 50 of the respondent’s clients to
cancel their arrangements with the respondent and to
become clients of WCRM.
The consequent loss to the respondent was substantial. It
was approximately 50% of its Perth budget. He also
enlarged his new employer’s clientele. Most of the clients
who “followed” Mr Sargant were long standing clients
of the respondent, and some were clients who had been
acquired by the respondent when it purchased a broking
book of clients from Mr Sargant’s own company in 1986.
The evidence was, and it is quite clear that an, if not the
major, asset of an insurance broker is his/her/its book of
clients, that is those persons who sign up insurance
policies through them and do business through them. A
substantial portion of that asset was lost to the respondent.
A particularly unsatisfactory piece of soliciting by Mr
Sargant was contained in a letter written by him on 17
April 2000, the day he started work with WCRM, on
WCRM letterhead, to clients of the respondent. By that
letter, Mr Sargant offered himself as a broker acting for
that company. Somewhat pointedly, he said—
“The merger may bring some change in the future to
that focus, but locally, the merged company is not in
any way structured to the servicing of small business.”
(See page 216(AB).)
This was a direct denigration of his former employer’s
competence.
On 18 April 2000, on the instructions of the respondent,
Messrs Baker & McKenzie, Solicitors, wrote to Mr
Sargant alleging that he had committed a breach of a
covenant in restraint of trade which was contained in his
1986 service agreement. It was, of course, the clear
evidence, as I have observed, that that agreement had
expired some years before and to allege that there was an
agreed express restraint of trade upon Mr Sargant was
wrong. However, relevantly to these proceedings, the letter
alleged a breach of his fiduciary obligation “not to act
contrary to the best interests of our client, which included
a duty not to seek to entice any employee or client away
from LLA WA” (see page 203 (AB)).
Relevantly, too, the letter also alleges serious misconduct
justifying summary dismissal.
Thus, the letter set out to assert a position which was
relied upon by the respondent in the proceedings at first
instance.
FINDINGS
The Commissioner found as follows—
1. That, although Mr Borsak gave evidence that he
had been informed that Mr Sargant had resigned

81 W.A.I.G.

on 13 April 2000, the evidence given by Mr
Sargant and Mr Magee was inconsistent with that
conclusion.
2. The evidence of Mr Borsak, Mr Grierson and Mr
Magee was more plausible than the evidence
given by Mr Sargant and, therefore, where Mr
Sargant’s evidence differed from the evidence
given by the respondent’s witnesses, the Commissioner accepted that evidence.
3. In making that finding, the Commissioner had
regard to all of the evidence and, in particular, to
the following matters—
“(a) The Applicant’s evidence that he did not
know why Mr Grierson gave him a copy
of consultancy agreement, or that at no time
prior to the termination of his employment
was there any discussion with Mr Borsak,
Mr Grierson or Mr Magee about him working as consultant, is not plausible given the
fact that he was given a consultancy agreement to consider, and the short time that
elapsed between when it was agreed he
would become redundant and the agreed
date of his departure.
(b) Further the Applicant’s evidence that he did
not read the consulting document is inconsistent with a man who has considerable
business experience.
(c) I accept that the actions of Mr Borsak in
agreeing to the termination of the Applicant’s employment in a period of three
weeks would not have been taken unless
the Applicant had led Mr Borsak to understand he would enter into a consultancy
agreement and as a consultant assist in the
handover with clients. Clearly the Respondent did not take any steps to effect a
handover or to protect its business prior to
13 April 2000.
(d) Further the Applicant’s evidence in respect
of the following matters was unsatisfactory—
• When cross-examined about having
lunch with Mr Grierson on 29 March
2000, until confronted with documentary evidence, the Applicant denied
having lunch with Mr Grierson on that
day.
• The Applicant wrote a letter to one of
the Respondent’s clients, Hammon
Osborne Ltd, on 17 April 2000 and
stated in that letter that he had not made
any contact with Mr Craig Roddy,
Huntleigh’s Financial Controller in
Perth. When cross-examined he conceded that statement was wrong, as he
had telephoned Mr Roddy prior to
sending the letter.”
(See pages 26-27 (AB).)
4. Accordingly, the Commissioner found that the
terms of the redundancy package agreed to by Mr
Sargant were as set out in paragraph 40 of those
reasons. That means that the Commissioner found
that Mr Sargant was offered and accepted a redundancy package on the following conditions—
“(a) following termination, the Applicant would
provide services to the Respondent as a
consultant;
(b) as a consultant, the Applicant would assist
in the handover of clients and business to
the incoming management of the Respondent’s Western Australian division;
(c) the Applicant would not use or disclose information of a confidential nature,
including details of specific clients of the
Respondent and their insurance requirements.”
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5. Mr Sargant contended that, if the Commission
found that the parties agreed that it was a term of
the redundancy package that Mr Sargant enter
into a consultancy agreement, then such a term
was unenforceable as there was no more than “an
agreement to agree”. The Commissioner found
that no agreement was reached about the terms
of the draft consultancy agreement which Mr
Grierson provided to Mr Sargant. In particular,
the Commissioner found that the terms in respect
to minimum hours, rate of payment for services
or duration of the contract were not discussed.
The Commissioner therefore found that the
present case was one in which no binding and
enforceable obligation had been created as the
essential or critical terms of the bargain had not
been agreed upon. In particular, terms such as
fees, hours and term of the agreement were not
ones which the Commission can appeal to objective standards to in order to fill in the blanks.
Accordingly, the term of the redundancy package to enter into a consultancy agreement was
unenforceable.
6. The respondent contended in the amended Notice of Answer and Counter Proposal that it was
a term of Mr Sargant’s employment contract with
the respondent that, during and after his employment with the respondent, he would not divulge
or use the confidential information of the respondent or any information concerning the business
or finances of the respondent or any of its dealings, transactions or affairs other than for the
benefit of the respondent and in the proper course
of his employment.
Mr Sargant’s terms and conditions of employment were not subject to the terms of a written
agreement, as the only written contract, “Terms
of Service Agreement”, expired in October 1988.
Therefore, there were no post-employment constraints.
7. The Commissioner found that, unlike the duty of
fidelity, the duty of confidentiality applies after
the employment relationship has ended, but that
the duty is only breached by the disclosure of
secret information.
8. The Commissioner held that canvassing the respondent’s clients came within Goulding J’s
second class of confidential information, as he
referred to it in Faccenda Chicken Ltd v Fowler
[1985] 1 All ER 724 at 731. Accordingly, it was
not protected by the legal duty of confidentiality
after the employment relationship ended. Further,
the Commissioner found that, in the absence of
any evidence that, in making the comments to
Hammon Osborne Ltd and Athans & Taylor (the
respondent’s clients) about his opinion of the
structure of the merged company, was based on
confidential information, the Commissioner
found that the statement of that opinion did not
breach the duty of confidentiality. In any event,
the respondent contended that Mr Sargant’s opinion was wrong.
However, the Commissioner found that the making of these statements to the two clients of the
respondent formed part of a course of conduct
which breached Mr Sargant’s fiduciary obligations to the respondent.
9. The relationship of employer and employee is
ordinarily recognised as fiduciary. The Commissioner found that the fiduciary duty of a
manager contemplating the end of an employment relationship was governed by what Mason
J said in Hospital Products Ltd v United States
Surgical Corporation (1984) 156 CLR 41 at 96.
10. The Commissioner found that Mr Sargant had,
in her view, breached his fiduciary duty to the
respondent. Mr Sargant held a high level position with the respondent’s organisation and, whilst
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employed as State Manager, was entrusted with
the promotion and preservation of the respondent’s business.
11. Further, a number of the respondent’s clients were
clients purchased from Mr Sargant’s company
when he sold his business to a predecessor of the
respondent in 1986. The respondent relied upon
Mr Sargant’s representation that he would enter
into a consultancy agreement and effect a
handover of clients to the merged agency. The
respondent, in relying upon Mr Sargant’s representations, was put in a position where it had
insufficient time to take steps to protect its business. Accordingly, the Commissioner found that
Mr Sargant had repudiated the terms of his employment and, in particular, repudiated the terms
of the redundancy package, which repudiation the
respondent accepted.
12. The Commissioner found that the relief sought
by Mr Sargant should be refused on the grounds
that, although the terms of the redundancy package relied upon by the respondent were
unenforceable, the order sought was in the nature of specific performance and, when regard is
had to s.26(1)(a) of the Act, she was of the view
that an order should not be made, since a breach
of fiduciary duty had been committed.
ISSUES AND CONCLUSIONS
62 This appeal, as Mr McCann, Counsel for the appellant
correctly submitted, was an appeal on issues of law and
the correct application of s.26 of the Act, and not against
any findings of fact. As was correctly submitted, too, it
was common ground that a “redundancy agreement” was
reached on 24 March 2000 and that the agreement
included in it conditions in relation to the consultancy
agreement and, I should add, an undertaking to perform
such an agreement.
63 It was also conceded by Counsel to be common ground
that, on 13 April 2000, the respondent terminated the
“redundancy agreement” on the basis that it had been
repudiated by Mr Sargant. As the Commissioner found,
too, Mr Sargant clearly did not resign.
64 The crux of the appeal was whether the respondent was
justified in denying Mr Sargant an entitlement under a
contract of service to which he was entitled, namely a
redundancy or severance payment and eight weeks’ pay
in lieu of notice.
65 One should observe that there is no jurisdiction in the
Commission pursuant to s.29(1)(b)(ii) of the Act, unless
the claim is for an entitlement claimed as a benefit by an
employee to which he/she is entitled under his/her contract
of service which has been denied to the claimant employee
by an employer. The benefit claimed can only be a benefit,
the entitlement of which is established to be under a
contract of service and not any other type of contract.
66 Mr Sargant contends that the respondent was not entitled
to terminate the contract because he did not repudiate
terms of the contract of employment and, therefore, he
had an entitlement to the agreed payment for redundancy
and notice.
The Contracts
67 It is always necessary, if a contract is relied upon, to
determine the terms of a contract (whether it is an
employment contract or any other contract) (see Re
Transport Workers Union of Australia (1993) 50 IR 171
at 196 per Munro J). A contract may be oral or in writing,
partly oral and partly in writing, the contractual terms
may be express or implied, there may be a series of
contracts, and indeed the written terms of the contract
may not reflect the substance of the agreement between
the parties. There may be terms of the contract derived
from custom and usage too (see Macken, McCarry &
Sappideen “The Law of Employment”, 4th edition, at
page 94).
68 In this case, there was a long term contract of employment
which had ceased to be reduced to writing or substantially
reduced to writing since 1988. In particular, there was no
express restraint of trade as a term of the contract of
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employment. The contract of employment, as was
common ground, was terminated by the respondent
employer on 13 April 2000.
On 24 March 2000, Mr Sargant and the respondent
entered into an oral agreement to terminate expressly the
employment agreement or contract of service. On one
view, this was not the situation where the existing
employment agreement was sought to be varied, but one
where it was agreed to terminate that agreement on certain
terms and substitute for it a contract of consultancy (see
the discussion of variation and abrogation of contracts in
Concut Pty Ltd v Worrell (2000) 75 ALJR 312 at 316 per
Gleeson CJ, Gaudron and Gummow JJ). On another view,
the contract of employment was varied for the purposes
of termination on 24 March 2000.
It was not contended that such a contract, that is the
contract entered into on 24 March 2000, discharged rights
and duties under the existing contract of employment.
From the evidence and by implication of law and fact it
was open to find that—
1. The agreement of 24 March 2000 would not come
into operation and was not required to be performed until the termination of the contract of
employment on 14 April 2000.
2. That the parties agreed expressly and by necessary implication from the express terms on 24
March 2000 as follows—
(a) That Mr Sargant would cease employment
as the respondent’s Manager in Western
Australia on 14 April 2000.
(b) That Mr Sargant would be paid an amount
equal to eight weeks’ salary in lieu of notice and a redundancy payment of an
amount calculated at the equivalent of three
weeks’ salary for every year of service on
the termination of the agreement.
(c) That Mr Sargant would be absolved from
working out a month’s notice or other notice as Manager, discharging the particular
duties of effecting the transition in an administrative sense from the respondent to
the merged body and also effecting the
smooth transition of the respondent’s clientele to the merged body.
(d) In consideration of these benefits, Mr
Sargant, on the termination of the existing contract of employment on 14 April
2000, would enter into a consultancy
agreement and provide services to the
respondent on and/or after 17 April 2000
as a consultant. That agreement has not
been specifically categorised as a contract of employment and it may have
been intended as such.
(e) As a consultant, Mr Sargant would assist
in the handover of clients and business to
the incoming management of the merged
body.
(f) Mr Sargant would not use or disclose information of a confidential nature,
including details of specific clients of the
respondent and their insurance requirements.
There appears to be no real controversy about the matter,
insofar as the question of the claim being for alleged
entitlements to be due under a contract of service.
It is necessary to be clear that there was before the
Commission two contracts. One was the contract of
employment and the other was a contract to terminate
the contract of employment upon certain conditions
including the entering into and performance of the
“consultancy agreement”. I should observe that the
payment of a redundancy payment was already an implied
obligation under the contract of employment (see Coles
Myer Ltd t/as Coles Supermarkets v Copping and Others
73 WAIG 1754 (IAC)).
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73 However, there was no obligation to pay the payment
when it was paid, nor might there have been an implied
obligation to pay the amount which in fact was expressly
agreed upon to be paid. That is what the agreement
expressly provided for.
Repudiation and Summary Dismissal
74 There were, as I understood it, two contentions of
repudiation. Primarily, as I understand it, it was alleged
that the agreement to pay a redundancy payment and an
amount in lieu of notice and to enter into and/or perform
a consultancy agreement was repudiated by Mr Sargant’s
action in advising that he was commencing employment
with a direct competitor and that he would take with him
clients of the respondent; and indeed by so doing. The
other such contention was that there was serious
misconduct on the part of Mr Sargant, warranting
summary dismissal which was effected by Mr Magee on
13 April 2000.
75 Repudiation occurs in relation to an employment contract
when there is a breach of a condition going to the essence
of the contract or when one of the parties has evinced an
intention, through her or his conduct, either expressly or
by implication, no longer to be bound by the contract.
Put another way—
“A repudiation of a contract occurs when a party to
a contract clearly indicates an absence of readiness
or willingness to perform his contractual obligations
if the absence of readiness or willingness satisfies
the requirement of seriousness”
(See J W Carter “Breach of Contract” (1984) pages 222223.)
76 The test for intention is not a subjective one depending
on actual intention. Intention is to be judged from what
the innocent party reasonably infers from the acts or words
of the party who repudiates (see Loughbridge v Lowery
[1969] VR 912 at 923). Whether there has been a
repudiation of the contract in the individual case is not a
question of law but a question of fact (see Woods v WM
Car Services (Peterborough) Ltd [1982] ICR 693 at 698,
699-700, 701-702).
77 Quite clearly, a refusal to perform contractual obligations,
if sufficiently serious, will suffice (see Laws v London
Chronicle (Indicator Newspapers) Ltd [1959] 1 WLR
698). Sometimes, there is a confusion between discharge
for breach of condition and discharge resulting from
repudiation (see generally the discussion in Macken,
McCarry & Sappideen “The Law of Employment” (4th
edition) at pages 215-223).
78 As to the question of summary dismissal, the
Commission, constituted by Full Benches, has applied
the well known principles expressed in North v Television
Corporation Ltd (1976) 11 ALR 599 at 609 (FCFC) per
Smithers and Evatt JJ, as follows—
“For purposes of the application of the common law
principles to the facts of this case, the remarks of the
Master of the Rolls in Laws v London Chronicle (Indicator Newspapers) Ltd [1959] 2 All ER 285 at 287
and 289 are in point. He said—
‘... since a contract of service is but an example of contracts in general, so that the
general law of contract will be applicable,
it follows that, if summary dismissal is
claimed to be justifiable, the question must
be whether the conduct complained of is
such as to show the servant to have disregarded the essential conditions of the
contract of service ... I ... think ... that one
act of disobedience or misconduct can justify dismissal only if it is of a nature which
goes to show (in effect) that the servant is
repudiating the contract, or one of its essential conditions; and ... therefore ... the
disobedience must at least have the quality
that it is “wilful”; it does (in other words)
connote a deliberate flouting of the essential contractual conditions.’
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... Until the terms of the contract are known and identified it is impossible to say whether or not any
particular conduct is in breach thereof or is a breach
of such gravity or importance as to indicate a rejection or repudiation of the contract.
One cannot begin the inquiry without ascertaining
what work ... the employee was employed and had
undertaken to perform. It is also necessary to ascertain what particular obligations the parties had agreed
upon as important or even vital.”
This approach is also expressed by Dixon and McTiernan
JJ in the well known passage from their joint judgment
in Blyth Chemicals Ltd v Bushnell (1933) 49 CLR 66 at
81-82.
It is, in the context of a summary dismissal, open to an
employer to justify a dismissal by reference to facts not
known to the employer at the time of the dismissal, but
subsequently discovered so long as those facts concern
circumstances in existence when the decision was made
(see RRIA v CMEWU (1995) 75 WAIG 818; and Concut
Pty Ltd v Worrell (HC)(op cit)).
The Commissioner found (see pages 31-32(AB)), and
found correctly, that the relationship of employer and
employee is ordinarily recognised as fiduciary (see
Hospital Products Ltd v United States Surgical
Corporation (HC)(op cit) per Gibbs CJ at 68, per Mason
J at 96 and per Dawson J at 141). In Concut Pty Ltd v
Worrell (HC)(op cit) at page 315, per Gleeson CJ,
Gaudron and Gummow JJ, it was said to be one of the
accepted fiduciary relationships. Their Honours observed,
too, at pages 315-316, as follows—
“Their critical feature is that the fiduciary undertakes
or agrees to act for or on behalf of or in the interests
of another person in the exercise of a power or discretion that will affect the interests of that other
person in a legal or practical sense”
Their Honours went on to cite an example in the following
terms—
“An illustration respecting employer and employee
is provided by the decision of Kearney J in Timber
Engineering Co Pty Ltd v Anderson. In that case,
the defendant employees, in breach of their fiduciary duties, diverted the business and profits of their
employer to themselves and to their companies; the
equitable remedies awarded included an account of
profits and a constructive trust as to the business of
the employees’ companies.”
Further, the Commissioner properly applied the dicta of
Mason J in Hospital Products Ltd v United States Surgical
Corporation (HC)(op cit), which is reported at page 104,
as follows—
“In Blyth Chemicals Ltd v Bushnell, Dixon and
McTiernan JJ observed that it would be misconduct
amounting to a ground justifying dismissal for a
manager to take steps during his employment to prepare a position to which he could retreat with a large
part of his employer’s business in the event that it
should become necessary or desirable to vacate the
managership. And in Maryland Metals Inc v Metzner,
the Court of Appeals of Maryland, referring to competition by an employee after termination of his
employment, observed—
‘The right to make arrangements to compete
is by no means absolute and the exercise of
the privilege may, in appropriate circumstances, rise to the level of a breach of an
employee’s fiduciary duty of loyalty. Thus, the
privilege has not been applied to immunize
employees from liability where the employee
has committed some fraudulent, unfair or
wrongful act in the course of preparing to compete in the future. ...’
Of course the fiduciary duty of a distributor is not
necessarily to be equated with that of an employee.
The employee’s duty of loyalty may involve him in
a breach of duty if he secretly makes arrangements
during his employment to compete with his employer
after termination of the employment. ...”
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84 As the Commissioner correctly observed, too, citing Bray
v Ford [1896] AC 44 per Lord Herschell at pages 51-52,
it is an inflexible rule of a Court of Equity that a person
in a fiduciary position is not, unless otherwise expressly
provided, entitled to make a profit or not allowed to put
himself in a position where his interest and duty conflict.
85 As Mr McCann conceded, too, the Commissioner
properly stated the law as it was expressed by Laskin J
(as he then was) in Canadian Aero Service Ltd v O’Malley
[1974] SCR 592, which was as follows—
“The general standards of loyalty, good faith and
avoidance of a conflict of duty and self-interest to
which the conduct of a director or senior officer must
conform, must be tested in each case by many factors which it would be reckless to attempt to
enumerate exhaustively. Among them are the factor
of position or office held, the nature of the corporate
opportunity, its ripeness, its specificness and the director’s or managerial officer’s relation to it, the
amount of knowledge possessed, the circumstances
in which it was obtained and whether it was special
or, indeed, even private, the factor of time in the continuation of fiduciary duty where the alleged breach
occurs after termination of the relationship with the
company, and the circumstances under which the relationship was terminated, that is whether by
retirement or by resignation or discharge.”
(applied by Kennedy J in Green and Clara Pty Ltd v
Bestobell Industries Pty Ltd [1982] WAR 1 at 17 (FB)).
86 The Commissioner, as I have observed, went on to find
that Mr Sargant held a high level position with the
respondent’s organisation and, whilst employed as State
Manager, was entrusted with the promotion and
preservation of the respondent’s business. Further, a
number of the respondent’s clients were clients purchased
from Mr Sargant’s company when he sold the business
to a predecessor of the respondent in 1986. The
Commissioner was entitled to so find. These were facts
as I have outlined them above.
87 Further, the respondent relied upon Mr Sargant’s
representation that he would enter into a consultancy
agreement and effect a handover of clients to the merged
agency. The respondent, in relying upon Mr Sargant’s
representations, was put in a position where it had
insufficient time to take steps to protect its business, and
it was left open to the poaching of clients or their loss,
which it was relying on Mr Sargant to protect it from.
88 Accordingly, the Commissioner found that Mr Sargant
repudiated the terms of his employment and, in particular,
the terms of the redundancy package which repudiation
he accepted.
89 The fundamental question was, therefore, whether Mr
Sargant had breached the redundancy agreement or his
fiduciary duty, or his duty in any sense as an employee.
90 First, let me observe that there was an agreement, as I
have observed above, made on 24 March 2000, whereby
Mr Sargant undertook, inter alia, to enter into and perform
a consultancy agreement. Further and conditional upon
that occurring, the respondent undertook to enable him
to leave without serving the requisite notice and agreed
to pay to him an agreed redundancy payment. The
respondent set out to perform the agreement, relying on
Mr Sargant to perform his part of the agreement as it
believed and as he led it to believe he would.
91 First, that the agreement was not enforceable does not
mean that there was not an agreement entered into, where
those two conditions were established. Second, it is, in
my opinion, strongly arguable that the agreement was
one to enter into and/or perform a consultancy agreement,
neither of which conditions was complied with and,
indeed, both of which were breached. Indeed, the
Commissioner correctly held that there was an agreement
to act as a consultant, as I have observed above. That
condition was to be performed and it was not—
(a) It was strongly arguable, further and alternatively,
that the parties were bound by a duty to co-operate in the doing of acts necessary for the
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performance by the parties of their fundamental
obligations under the contract and that, in failing
to attend to and enter the written agreement, there
was a breach committed by Mr Sargant (see Commissioner of Taxation v Sara Lee Household &
Body Care (Australia) Pty Ltd (2000) 74 ALJR
1094 at 1105 per Callinan J).
(b) Further, it was arguable, within the principle in
Masters v Cameron (1954) 91 CLR 353, that there
was a binding and enforceable contract which
required Mr Sargant, inter alia, to perform his
duties as orally agreed as a consultant, because
there was a binding contract and the execution of
a formal agreement was not a condition precedent
to it. Indeed, the first step in any specific performance, if such a remedy were available, would
be the ordering of the drafting and execution of a
formal contract.
(c) It should also be observed that a promise to negotiate in good faith may, in particular
circumstances, be enforced; such enforceability
will depend on the precise terms as construed
from the particular contract (see Coal Cliff Collieries Pty Ltd v Sijehama Pty Ltd [1991-1992]
24 NSWLR 1 (CA) per Kirby P and Waddell AJA).
92 However, those submissions were not made to the
Commissioner and the Full Bench and I do not decide
those questions in these reasons.
93 It is necessary now, therefore, to determine whether a
repudiation of the contract of employment and/or the
redundancy agreement occurred. If it did, it was certainly
accepted and a dismissal occurred. The course of conduct
of Mr Sargant, whilst he was an employee was as
follows—
(a) He sought to retire and informed Mr Borsak that
he would.
(b) He sought a redundancy payment and payment
in lieu of notice and reached agreement with his
employer to do so.
(c) He was not required to work out notice or to do
what is was clearly his duty, as a manager, to do,
namely to ensure a smooth transition from the
respondent’s sole business to the merged business and, particularly, to ensure that the clients
made the transition.
(d) He knew that this had to occur and agreed, on 24
March 2000, to effect this important process as a
consultant and not as a manager.
(e) He was being trusted in this regard as a senior
manager.
(f) He discussed the implementation of the consultancy agreement and its practical objects.
(g) On 7 April 2000, he advised Broad Constructions
that he was being made redundant and ceasing
his employ with the respondent. He made no
mention of the fact that he was remaining as a
consultant (which is what he would have been
required to do had he remained as manager or
had he served out notice as manager).
(h) On 8 April 2000, he decided to seek employment
elsewhere. He did not tell his employer that he
had made this decision.
(i) On 11 April 2000, he discussed with Mr Magee
the carrying out of his work as a consultant. (It
would seem axiomatic that the respondent would
need its long standing manager to assist such a
transition. If he were remaining in employment,
one would rightly infer that much of his time
would be required in assisting the transition and,
indeed, the evidence was that he would be engaged in this for a month.)
(j) Whilst these discussions were occurring and Mr
Sargant was given a draft agreement, which he
said that he would deal with after he came back
from Margaret River, he was, from 10 to 13 April
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2000, soliciting employment and negotiating to
obtain employment with a direct competitor of
the respondent.
(k) At no time did he say that he would not sign the
consultancy agreement or perform it.
(l) He agreed to enter the employment of WCRM
on 13 April 2000, the same day as the respondent, in the performance of the agreement, paid
to him the amount of the redundancy payment
and monies in lieu of notice, a very substantial sum.
(m) Mr Sargant banked the payment, even though he
had accepted other employment and went on to
advise Mr Magee that he had undertaken employment elsewhere with a direct competitor, and
predicted that his employer’s clients would follow him. Given the uncontradicted evidence that,
from the time when he started work four days
later with WCRM, he commenced to solicit and
sign up as clients 50% of the respondent’s value,
and it is a fair inference that poaching the respondent’s clients was, and had been, his intention and
he set out to do it.
(n) Such an inference is supported by the fact that
the consultancy agreement, which he declined to
sign, contained at Clause 10.1 (see pages 373374(AB)), a clear restraint of trade, including a
prohibition upon soliciting the respondent’s clients or employees.
(o) On that day, he was dismissed. He did not resign.
Significantly, his repudiation of his contract of
employment and the redundancy agreement is
evidenced by the fact that he did not, that day,
offer to sign the consultancy agreement and/or
perform it.
(p) His offer to assist Mr Magee to telephone clients
was not an offer to perform the contract which,
in any event, he denied ever contained a term requiring him to be a consultant. He denied that
such a matter was ever discussed and the Commissioner disbelieved him.
(q) That the clients canvassed were long standing
clients, some of whom had in the past been his
own clients. All he really did was to offer to advise the clients that he was leaving.
94 It was open to the Commissioner to find that, following
termination, Mr Sargant had agreed to and, indeed, had
said to Mr Grierson on 29 March 2000 that he would,
provide services to the respondent as a consultant and
those services included ensuring that clients made a
smooth transition to the merged body, which was a major
function of the consultant and manager. That agreed
function was to assist in the handover of clients from the
respondent to the merged body and, as the Commissioner
found, it was a term of the agreement that Mr Sargent
would not use or disclose information of a confidential
nature, including details of specific clients of the
respondent and their insurance requirements.
95 In any event, it was open to find that it was inherently
part of the duty of a consultant who was engaged, inter
alia, but expressly, to deal with the task in confidence
and in such a manner that clients would not be lost, to
ensure the transition of a major asset, the clients, from
the respondent to a merged body.
96 From that course of conduct, it was open to find that Mr
Sargant, whilst seeking to enter and entering into a
redundancy agreement which would gain him a
substantial sum, set out on a calculated course of
deception and duplicity, contrary to the agreement which
he had entered into and all the while whilst remaining a
trusted employee. His intention was clear from his
discussion with Broad Constructions on 7 April 2000 and
his attempts, commencing a few days later, to obtain
employment with a competitor. All the time, he acted to
leave his employer and left his employer with the
impression that he would carry out the agreement which
they had reached.
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97 Mr Sargant laid down a basis to enable him to divert
the clients to himself as an employee of his new
employer in the same manner as funds are diverted
from a disloyal or dishonest employee to an employer
during his employment. Building on that basis, he
applied himself to completing this task from the
beginning of his employment with WCRM and
engaged himself solely in this for a month or more
with great success, occasioning great detriment to his
former employer, the respondent.
98 It was open to find, on the above facts, that this was a
calculated, dishonest, duplicitous and grave course of
conduct, committed in bad faith and which was manifestly
contrary to Mr Sargant’s fiduciary duty as described in
Blyth Chemicals Ltd v Bushnell (HC)(op cit) and by
Mason J in Hospital Products Ltd v United States Surgical
Corporation (HC)(op cit). He secretly made arrangements
to enable his new employer to compete successfully with
his old employer after the termination of his employment
and to enable him to play a major part in that process as
the employee of a direct competitor. That was effected
by the course of conduct which I have outlined above.
Not only was that course of conduct a breach of his duty
of the implied duties of an employee (and/or employer)
of loyalty, honesty, confidentiality and mutual trust (see
in Concut Pty Ltd v Worrell (HC)(op cit) at 321 per Kirby
J), it was clear that his acts during his employment, in
their seriousness within the category of those acts of
dishonesty or similar conduct, were destructive of mutual
trust between the employer and employee once
discovered, which ordinarily fall within the class of
conduct which, without more, authorises summary
dismissal.
99 I mention, too, that the Commissioner correctly found
that the course of conduct included the statements made
to Hammon Osborne and Athans & Taylor by Mr Sargant.
It is clear that he was bound, after the termination of the
contract of employment, as the Commissioner found (see
Hospital Products Ltd v United States Surgical
Corporation (HC)(op cit) at 104 per Mason J).
100 The termination of his employment was clearly brought
about by his refusal to perform a serious contractual
obligation under either his contract of employment or
the agreement at the same time as he proclaimed that he
would be in breach of his fiduciary duty by procuring the
respondent’s clients, as he clearly planned to do.
101 It was open to find that, during his employment, Mr
Sargant failed to comply with general standards of loyalty,
good faith, avoidance of conflict of duty and self interest
to which he was required to conform, given in particular
his seniority, his senior position, his long connection with
the clients and the trust reposed in him, his unique
relationship with many clients, his close relationship with
Mr Borsak, and the generosity afforded him (see
Canadian Aero Service Ltd v O’Malley (op cit) at 592
per Laskin J). It was open to find that that course of
conduct constituted a serious repudiation of the contract
of service. In addition, the agreement to act as a consultant
was also unilaterally and unequivocally repudiated, on
the tests which I have set out above.
102 It was submitted that the consultancy agreement
contemplated was not exclusive. I have already canvassed
that contention in my discussion of the inherent nature
of that agreement above. In the sense that it prohibited
Mr Sargant from attempting to regard it as his duty to
take clients from the respondent and give them to another
employer, clearly what he did was contrary to the major
condition which he agreed to perform, namely to assist
the transition of clients to the merged body. His refusal
to perform his agreement to act as a consultant struck at
an essential condition of the agreement. In any event,
what he did was to commit a serious breach of his contract
of employment within the tests laid down in Blyth
Chemicals Ltd v Bushnell (HC)(op cit) and North v
Television Corporation Ltd (op cit).
103 It is also not to the point that Baker and McKenzie’s letter
of 18 April 2000 purported to rely on an express restraint
of trade which did not exist. The letter makes it clear that
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there was a breach of fiduciary duty and a valid summary
dismissal. It follows that the repudiation of both contracts
was accepted and validly accepted. A repudiation of a
fundamental condition occurred here because a party to
the contract of employment and to the redundancy
agreement of it were separate and clearly indicated an
absence of readiness or willingness to perform his
contractual obligations and the absence of readiness or
willingness and, indeed, the actual breach of his
obligations was very serious.
104 Further, in relation to both contracts, the innocent party,
the respondent, could reasonably understand or infer and
could reasonably not understand or infer otherwise, from
the acts and the words of Mr Sargant, that he was
repudiating both contracts, if two there were, or one
contract of employment, if one there was. Further, the
breach of fiduciary duty was such a serious breach and
his dishonesty so great (see Concut Pty Ltd v Worrell
(HC)(op cit) and North v Television Corporation Ltd (op
cit)) and he manifested such an intention not to be bound
by the contract of employment, that summary dismissal
was justified. Therefore, too, there was no release of Mr
Sargant from his obligations, as submitted (see
Loughbridge v Lowery (op cit)).
Severance
105 The Commissioner correctly found that the obligation to
become a consultant to effect the transition arising from
the merger was not severable. The obligations were clearly
dependent on their performance, one upon the other, and
agreed to be so. In any event, the clear intention of the
parties was that there was to be dependence of
performance. The condition that Mr Sargant enter into
and perform a consultancy agreement was agreed to be
dependent on the other terms of the contract.
106 Put another way, in this case, the ability of one party to
perform the contract depended on the co-operation of the
other (see Insurance Co of Africa v Scor (UK) Reinsurance
Co Ltd [1985] 1 Lloyd’s Rep 312 and Trans-Pacific
Insurance Co (Australia) ltd v Grand Union Insurance
Co Ltd (1989) 18 NSWLR 675).
107 If there is no such term, the duty may be inferred from
the nature of the parties’ performance obligations as where
the contract requires concurrent performance (see Mackay
v Dick (1881) 6 App Cas 251 at 263 where Lord Blackburn
said—
“[Where] it appears that both parties have agreed
that something shall be done, which cannot effectually be done unless both concur in doing it, the
construction of the contract is that each agrees to do
all that is necessary to be done on his part for the
carrying out of that thing, though there may be no
express words to that effect. What is the part of each
must depend on [the] circumstances.”
108 That was overtly the case here.
109 In this case, too, the requirement of co-operation may be
established by the implication of the terms (see Secured
Income Real Estate (Australia) Ltd v St Martins
Investments Pty Ltd (1979) 144 CLR 596; Beaton v
McDivitt (1987) 13 NSWLR 162 AT 185. Such terms
may require active co-operation or create an obligation
not to prevent the other party performing the contract
(see prevention of performance, e.g. Bolwell Fibreglass
Pty Ltd v Foley [1984] VR 97; and see Luxor (Eastbourne)
Ltd v Cooper [1941] AC 108 at 148-149).
110 It is clear that, where co-operation is essential to a
performance, a promisor who does not perform because
of the other party’s failure to co-operate will have a valid
excuse for not performing the contract (see Sprague v
Booth [1909] AC 576 at 580). That would be based on
estoppel. In any event, it might be said that one party’s
ability to perform the contract depended on the other
party’s not preventing that performance (see, generally
Carter and Harland “Contract Law in Australia”, 3rd
edition, at pages 608-611).
111 The parties did not intend to contract otherwise than by
reference to the terms identified above (see Fitzgerald v
Masters (1956) 95 CLR 420).
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112 A term of a contract is severable if what remains of the
contract is within the contemplation of the parties. A
condition, by its very nature, cannot be severed from a
contract because the intention of the party is that the
contract can only proceed if the condition is fulfilled. If
it is not fulfilled for any reason, then the entire contract
falls away (see Brew v Whitlock (1968) 18 CLR 445).
That principle clearly applied to the facts in this case.
113 If this agreement had not been reached, then the
respondent would have required Mr Sargant to work
through the notice and properly conduct the handover as
an employee. No redundancy could therefore have
occurred on 14 April 2000 as no steps had been taken in
relation to the handover. Mr Borsak said that he thought
to himself that this was not going according to his
understanding of the agreement and that he should make
the payment now (see page 129(AB)). For those reasons,
the contract was simply not severable and the
Commissioner was correct in so finding.
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APPELLANT BOUND BY ITS CASE
114 In any event, following the principle in Metwally v
University of Wollongong (1985) 60 ALR 68 (HC),
because Mr Sargant’s case at first instance, on his
evidence, was based so clearly on the ground that there
was no agreement to enter into and/or perform a
consultancy agreement and that that matter was not
discussed, Mr Sargant should not now be permitted to
mount an argument and an appeal based on a finding that
there was such an agreement.
S.26 of the Act
115 It is unnecessary for me, in the light of the above
observations and findings, to consider whether, in her
application of s.26 of the Act, the Commissioner erred.
FINALLY
116 It was open to the Commissioner to dismiss the claim for
contractual benefits and she did not err in so doing. It
was open to find that, if any benefit was payable under
the contract of service, then there was a justified summary
dismissal for misconduct and no redundancy and no
entitlement to a redundancy payment or payment in lieu
of notice.
117 Further and alternatively, that agreement was repudiated
by Mr Sargant and the respondent validly and justifiably
accepted the repudiation as a result of which the contract
was terminated and there was no entitlement to a
redundancy payment.
118 Further and alternatively, since the agreement to pay
redundancy and act as a consultant might be treated as a
variation of the employment agreement, that, too, was
repudiated. The repudiation was justifiably accepted and
there was no entitlement to the contractual benefit claimed
under the contract of service.
119 In any event, Mr Sargant did not establish that there was
any contractual benefit due to him.
120 The Commissioner was quite correct in finding as she
did. For those reasons, the appeal is not made out and I
would dismiss it.
CHIEF COMMISSIONER W S COLEMAN—
121 I have had the advantage of reading the reasons for
decision of His Honour the President. I agree with those
reasons and have nothing to add.
SENIOR COMMISSIONER G L FIELDING—
122 I have had the advantage of reading, in draft form, the
reasons for decision prepared by the President. The facts
are sufficiently set out in those reasons and is it is
unnecessary for me to repeat them.
123 The Appellant does not, and in reality cannot in the
circumstances, challenge the findings of fact made by
the learned Commissioner. Clearly the findings made by
the learned Commissioner were open on the evidence.
Indeed, having read the transcript of the proceedings, I
would have been surprised if she had come to any other
conclusion. Notably, despite the assertion to the contrary
in Ground 1 of the Grounds of Appeal the Appellant does
not now challenge the finding that it was a term of the
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redundancy package that the Appellant would provide
services as a consultant to the merged entity and in that
capacity assist in transferring the customers and business
of the Respondent to the incoming management of the
newly merged entity. The Appellant also accepts the
finding that it was also a term of the package that he would
not use or disclose information of a confidential nature
including the details of specific customers of the
Respondent and their insurance requirements.
Furthermore, the Appellant does not challenge the finding
that the Respondent terminated his employment on 13
April, one day before his employment was otherwise to
have come to an end, allegedly because he repudiated the
contract of employment particularly the redundancy
arrangements.
The appeal was prosecuted primarily on the basis that
the learned Commissioner erred in finding that the
Appellant repudiated the agreement in respect of
redundancy and in finding that the Appellant was in
breach of his fiduciary duty to the Respondent as its
manager. The Appellant asserts that at no time did he
refuse to act as a consultant. Indeed he offered to contact
the Respondent’s customers. It is submitted that he simply
applied for another job which in the absence of post
employment restraint was not impermissible. The
Appellant refers to and relies upon the finding that there
was no agreement restraining post employment. Also the
Appellant refers to and relies upon the finding that he did
not misuse any confidential information, either whilst he
was in employment or subsequently. Consequently the
Appellant contends that it cannot be said that the Appellant
was in breach of his fiduciary relationship with the
Respondent. The Appellant argues that it was the
Respondent rather than he which acted in breach of the
contract. The Appellant asserts that in terminating his
employment on 13 April, the Respondent wrongly
assumed that there was a post employment embargo in
existence and that the Appellant had contacted its
customers whilst in employment. Accordingly, the
Appellant argues that by sending him away one day earlier
without making arrangements for him to act as a
consultant, the Respondent waived or released the
Appellant from further performing his obligations under
the redundancy package.
As a supplementary argument the Appellant contends that
the consultancy arrangements did not comprise part of
the redundancy package because those arrangements were
incomplete. Alternatively, the Appellant argues that the
consultancy arrangements were severable and that the
parties did not intend that the redundancy payment would
not fall due if for any reasons the consultancy
arrangements were not satisfied.
In my view the appeal is fundamentally flawed. The case
argued on appeal was very different to that argued before
the learned Commissioner. The case for the Appellant
before the learned Commissioner was that the question
of consultancy was never discussed, at least in the context
of a redundancy payment, and thus consultancy was never
a condition of the redundancy package. Indeed, the case
for the Appellant as the Applicant in the originating
proceedings was properly summarised by his counsel as
essentially turning “on what the terms of the so-called
redundancy package were”. Once the learned
Commissioner found, as she did, that the terms of the
redundancy package included consultancy, the Applicant’s
case essentially fell away. It therefore now ill behoves
the Appellant to argue that the agreement with respect to
consultancy was severable or that the Respondent waived
its right to insist upon the Appellant complying with that
agreement. The arguments advanced on this occasion
could have been, but were not, raised in the alternative
before the learned Commissioner. In the circumstances
the Appellant ought not now be allowed to re-litigate the
matter in this way but should be bound by the case
advanced before the learned Commissioner. (see: Coulton
v Holcombe (1986) 162 CLR 1, 7; and see too: Paltara
Pty Ltd v Dempster (1991) 6 WAR 85,99. Pollock
Nominees Pty Ltd v Butterfield [2001] WAIRC 01973).
The appeal otherwise lacks merit.
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128 The Grounds of Appeal, based on the construction of the
terms of the redundancy package as found by the learned
Commissioner are without sound foundation. Counsel for
the Appellant conceded that the package included an
obligation to act as a consultant. Hence the Appellant
cannot be heard to say that the consultancy arrangements
did not comprise part of the package. Further, the
proposition that the consultancy arrangements were
severable is wholly inconsistent with the credible evidence
accepted by the learned Commissioner. It is quite clear
from the credible evidence that the consultancy
arrangements were an integral part of the redundancy
package and that one did not stand without the other.
Indeed, to suggest otherwise is inconsistent with the
position taken by counsel for the Appellant, that the
Appellant did not challenge the findings of fact made by
the learned Commissioner.
129 Equally the remaining Grounds for Appeal have no
substance. They rest on the proposition that the Appellant
did nothing wrong to justify being sent from the
workplace and so be deprived of the opportunity to act as
a consultant for the Respondent. There is ample evidence
to support the finding made by the learned Commissioner
that the Appellant represented to the Respondent that
when he returned from his holiday he would enter into a
consultancy agreement to effect a transfer of the
Respondent’s customers to the merged corporation. In
breach of that representation he arranged to work full-time
for a competitor of the Respondent. It may be, as counsel
for the Appellant suggests is the case, that the Appellant’s
contract of employment with the Respondent did not
contain a term constraining his post employment
activities. Nonetheless, a term of the redundancy package
as found by the learned Commissioner was that he was
not only to act as a consultant but that he would return to
the Respondent’s premises and assist with the handover
of customers to the new merged entity. How he could do
that effectively when he was to be engaged full-time as
an accounts director for one of the Respondent’s
competitors is, as the learned Commissioner at least
inferred, difficult to comprehend. It may also be, as
counsel for the Appellant suggests, that the Appellant at
no stage told the Respondent that he would refuse to act
as a consultant but it does not follow from that that he
stood ready and willing to act as such a consultant. Indeed,
such evidence as there is suggests that he was not prepared
to do so. As previously mentioned, his case was that there
was never any discussion about a consultancy and hence
there was no liability on his part to act as such. In addition,
his conduct suggests that he would not have been in a
position to act effectively as such a consultant.
Furthermore, it is quite clear from the dealings the
Appellant had with the competitor during the course of
his employment with the Respondent that he put into place
arrangements, not only to compete with the Respondent
but also to make the most of his belief that some of the
Respondent’s customers might not transfer to the merged
entity. There was, as the learned Commissioner inferred,
clearly a conflict of interest in that regard. In all the
circumstances, the learned Commissioner was entitled to
conclude, as she did, that the Appellant repudiated the
terms of the redundancy package and hence was not
entitled to be paid the benefits of that package.
130 Even if, on the basis of the arguments advanced by the
Appellant on this occasion, it could be said that the
Appellant had an entitlement in contract to the money he
now seeks, there is every justification for the conclusion
reached by the learned Commissioner that having regard
to the provisions of 26(1)(a) of the Industrial Relations
Act 1979 an order should not be made enforcing that
entitlement. The jurisdiction of the Commission in matters
of this nature is not the same as that which applies in the
traditional courts with respect to the enforcement of
contracts. Section 26(1)(a) obliges the Commission not
only to have regard to the substantial merits of the matter
but also to have regard to the equity of the matter. (see:
Belo Fisheries v Froggett (1983) 63 WAIG 2394; and see
too: Gandy Timbers Pty Ltd v Gresty (1986) 66 WAIG
1591 at 1593.) It is abundantly clear on the credible
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evidence accepted by the learned Commissioner that
payment of the monies was conditional upon the
Appellant carrying out consultancy work for the merged
entity in the manner previously indicated. Whatever else
can be said of the Appellant’s conduct on and before 13
April 2000, on the facts as found by the learned
Commissioner the Respondent could not be blamed for
concluding that the consultancy arrangement would be
unworkable. The Appellant’s conduct was such that the
Respondent was entitled to conclude that the confidence
it had in the Appellant’s capacity to assist with the transfer
of business to the merged entity had been destroyed.
Whether or not the post employment arrangements made
by the Appellant with the competitors constituted a breach
of contract, in practice those arrangements made the
consultancy arrangement unworkable. That in turn
occurred solely because of the Appellant’s conduct. In
those circumstances, given that the consultancy was an
integral part of the redundancy package, for him to be
awarded the money component of that package, although
he is no longer in a position to preform the consultancy,
would clearly be inequitable.
131 The appeal should be dismissed.
THE PRESIDENT—
132 For those reasons, the appeal is dismissed.
Order accordingly
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Reasons for Decision.
THE COMMISSION IN COURT SESSION: This is an
application by the Australian, Liquor, Hospitality and
Miscellaneous Workers’ Union, Western Australian
Branch (“the Union”) to vary the Contract Cleaners
Award, 1986 No. A6 of 1985 (“the Award”) to insert a
new Clause 10A—Freedom of Choice into the Award.
2 The terms of the proposed variation to the Award, are as
follows—
“1. Operative Provisions
(a) “employee” means a person who would be
held to be an employee at common law in
the absence of any statutory provision to
the contrary.
(b) “prospective employee” means any person
a respondent proposes to engage as an employee to perform work any part of which
is referred to or covered by a classification
contained in the award.
2. The respondents shall offer to engage any prospective employee pursuant to a contract of
employment which, if in writing, is expressed to
be not intended for or capable of registration as a
workplace agreement and the terms which shall
reflect those of this Award.
3. Notwithstanding clause 2, nothing shall prevent
the respondent from also offering to engage any
prospective employee pursuant to a workplace
agreement provided that an offer of employment
pursuant to subclause 2 is made at the same time
as any offer to engage pursuant to a workplace
agreement.”
3 The grounds on which the application is made are as
follows—
“The Union applies to insert a new Clause 10A—
Freedom of Choice into the Contract Cleaners Award
1986 to allow future employees of the companies
who are respondents to this Award a choice of
whether they will be employed on a Workplace
Agreement registered under the Workplace Agreement Act 1993 or a contract of employment to which
this Award applies.
The Union states that this application is consistent
with the finding of the Industrial Appeal Court Decision of 9 June [2000] WASCA 162 in relation to
RGC Sands and Other vs CMETU and Others in
that the Commission has the jurisdiction to insert
such a clause.
The merit of the application is on the basis that workers who are entering the industry are being denied
the right to have their wages and conditions fixed as
determined by the Western Australian Industrial Relations Commission as correct and proper wages for
the work they perform. The mandatory imposition
of Workplace Agreement as pre-conditions of employment has contributed to the lowering of wages
throughout the industry.”
Applications to be joined as Parties and Interveners
4 A number of named Respondents to the Award filed
notices of answer and counter proposal opposing the
Award variation on grounds including that the proposed
variation of the Award is not within the jurisdiction of
the Commission and is not justified on its merits. A
number of common rule respondents to the Award made
applications to become parties to the proceedings and
also made application to be granted leave to intervene.
The Hon Minister for Labour Relations gave notice in
writing of her intention to seek leave of the Commission
1
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to intervene on behalf of the State. The Chamber of
Commerce and Industry of Western Australia (“the
Chamber”) and the Australian Mines and Metals
Association (“the Mines and Metals Association”) also
sought leave to intervene. Further, applications were also
made by the Combined Small Business Associations of
WA Inc (“the CoSBA”) and the Master Cleaners Guild
of Western Australia (Inc) (“the Guild”) for leave to
intervene.
Intervention—General Principles
5 A person whose rights will be directly affected by an
Order made by the Commission must be given a full and
fair opportunity to be heard before the order is made.
However natural justice does not require that everyone
who may suffer some detriment as an indirect result of
an order of the Commission is entitled to be heard before
the order is made (R v Ludeke; Ex parte Customs Officers’
Association of Australia (1985) 155 CLR 513, per Gibbs
CJ, at 520; Re Media, Entertainment & Arts Alliance; Ex
parte Arnel (1994) 68 ALJR 185, per Mason CJ, Brennan,
Deane, Dawson and Gaudron JJ, at 189).
6 The general power to grant leave to intervene encompasses
the power to grant such leave in a limited form (R v
Ludeke; Ex parte Customs Officers’ Association of
Australia supra, per Deane J, at 531).
7 Where the necessary legal interest is demonstrated, a grant
to intervene may be limited if appropriate, to particular
issues and subject to such conditions, as to costs or
otherwise, as will do justice as between all parties. If the
intervener’s submission were merely repetitive of the
submission one or other of the parties efficiency would
require that intervention be denied (Levy v Victoria (1997)
189 CLR 579, per Brennan CJ, at 603).
Intervention and Joinder Submissions
8 Section 38(1) of the Industrial Relation Act 1979 (“the
Act”) provides that while the Chamber, the Mines and
Metals Association and the Minister may be parties to
proceedings, they do not become parties to any Award.
9 The position of the Minister is different to other persons
and bodies seeking to be heard. The Minister has an
interest in proceedings in which issues of government or
public policy arise, or where the due administration of
legislation is a live issue (Western Australian Mint v
ALHMWU (1999) 79 WAIG 945, per Parker J, at 949).
10 Where the Chamber, the Mines and Metals Association
and the Minister are required to be served pursuant to
s.29A(2)(a) or (b) of the Act, the Chamber, the Mines
and Metals Association and the Minister are parties to
the application (See Re CMETSWU (1998) 78 WAIG
1585, per President Sharkey, at 1586; The West Australian
Timber Industry Industrial Union of Workers, South-West
Land Division v United Timber Yards, Sawmills and
Woodworkers Employees’ Union of Western Australia
(1988) 68 WAIG 236 at 238; Australian Municipal,
Administrative, Clerical and Services Union of
Employees, WA Clerical & Administrative Branch v
Australian Red Cross Blood Service—Western Australia
(1999) 79 WAIG 709 at 710).
11 Section 29A(2) provides—
“(2) Subject to any direction given under subsection
(2a), if the reference of an industrial matter to
the Commission seeks the issuance of an award,
or the variation of the area of operation or the
scope of an award or industrial agreement, or the
registration of an industrial agreement, the Commission shall not hear the claim or application
until those parts of the proposed award, variation
or industrial agreement that relate to area of operation or scope have been published in the
Industrial Gazette and a copy of the claim or application has been served —
(a) in the case of a proposed award or variation of an award, on —
(i) the Council, the Chamber, the Mines
and Metals Association and the Minister; and
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(ii) such organizations, associations and
employers as the Commission may direct being, in the case of employers,
such employers as constitute, in the
opinion of the Commission, a sufficient
number of employers who are reasonably representative of the employers
who would be bound by the proposed
award or the award as proposed to be
varied, as the case may be;
(b) in the case of the proposed registration or
variation of an industrial agreement, on the
Council, the Chamber, the Mines and Metals Association and the Minister.”
The Union’s solicitor wrote to the Commission on 10
September 2000 and advised that some of the
Respondents to the Award claim that a change to the scope
and area of operation of the Award will be made if the
Union’s application is granted so that s.29A(2) of the
Act and Regulation 11 of the Industrial Relations
Commission Regulations 1985 require the application to
be gazetted. The Union’s solicitor stated that he did not
agree with this contention but in his view to avoid
argument the application should be gazetted. He also
requested that the Chief Commissioner make a direction,
that no further service of the application is required. The
Commission’s file reveals that the Chief Commissioner
did not make the direction sought. He made a direction
that the application be gazetted and that the Chamber,
the Minister and the Mines and Metals Association be
served with the application. In compliance with that
direction a copy of the application was served on each of
the fore mentioned bodies by the Union on 13 September
2000.
Section 29B provides—
“Subject to section 27(1)(j) the parties to proceedings before the Commission shall be —
(a) the claimant or applicant by whom or which
the proceedings were initiated; and
(b) the other persons, bodies, organizations or
associations upon whom or which a copy of
the claim or application is served.”
The Union argues that s.29B renders a person or body
served a party only if service is required by the Act. Even
if this argument is right it could be said that service was
required in any event as the direction to effect service
was given by the Chief Commissioner.
Further it is the Commission in Court Session’s view that
even if the Chamber, the Mines and Metals Association
and the Minister can be said to be parties to the
application, the requirements of natural justice do not
mean that their right to be heard is the same as the parties
to the award. They cannot be directly affected by any
order the Commission may make in these proceedings.
In each case their right to be heard is qualified by their
roles, rights and obligations prescribed under the Act.
The Commission formed the view that consistent with
the requirements of s.26(1)(d) of the Act, the Chamber
and the Mines and Metals Association as representative
bodies with express statutory rights under the Act should
be heard as to the State Wage Fixing Principles,
jurisdiction and flow on. The Chamber was refused leave
to be heard as to the effects on the contract cleaning
industry generally or on individual contract cleaning
businesses. In respect of members of the Chamber, some
parties to the Award were represented by the Chamber
and other members sought to intervene and be separately
represented by the Chamber. The Commission determined
that any evidence in respect of the contract cleaning
industry could be adduced through the agent from the
Chamber who represents members in the contract cleaning
industry.
The Union properly conceded that the Minister is entitled
to be heard in respect of matters that relate to public
interest, but objected to the Minister being heard as to
jurisdiction. Having regard to the Minister’s submissions
in respect of the matters about which she sought to be
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heard, it was our view that the matters raised in the
submissions filed on behalf of the Minister go to the due
administration of the Act. Accordingly the Minister was
heard in respect of jurisdiction and matters of public
interest.
A number of employers bound by the Award by
common rule made applications to be joined as parties
to the application on grounds that their interest in the
proceedings is identical to the named Respondents to
the Award in that their legal rights will be directly
and immediately affected if the application is granted.
None of these employers was served with the
application. Further, the common rule employers
represented by the Chamber contend that
s.29A(2)(a)(ii) of the Act is aimed at ensuring that
the industry has notice of important applications and
provides a mechanism whereby employers can
reasonably be expected to become aware of important
applications affecting their businesses. However no
direction was given by the Commission that a
reasonably representative number of employers in the
industry be served with the application.
The Act derives a distinction between those employees
who are named parties to an award of the Commission
and those who are bound by common rule. The
Commission formed the view that in the absence of any
application by the common rule employers pursuant to
s.38(2) of the Act, (to be joined as parties to the Award),
leave to be joined as parties to the application, should be
refused.
It was clear that the common rule employers demonstrated
the necessary legal interest, so that leave to intervene was
granted. The Commission directed that they could adduce
evidence and make submissions as to the direct effects
on their businesses and as to jurisdiction. It was our view
that they would not be heard as to effects of granting of
the application on the cleaning industry generally as the
parties and other interveners were able to adequately
address this matter.
The Guild sought leave to intervene. The Guild is not a
registered organisation under the Act, however the Guild
is an association incorporated under the Associations
Incorporation Act 1987.
The Guild has 133 contract cleaners as members who
employ approximately 12,000 employees. Except in
relation to those members of the Guild who are bound by
other State and federal awards, their employees’ terms
and conditions are regulated by the Award or by registered
workplace agreements.
The Commission formed the view that the Guild should
be granted leave to intervene and be heard as to the effects
of the relief sought by the Union on the contract cleaning
industry generally, rather than on individual businesses,
but not as to jurisdiction. It is our view that the parties,
the Minister, the Chamber, the Mines and Metals
Association and other interveners were able to adequately
address all jurisdictional issues.
The CoSBA sought leave to intervene. The CoSBA is
not a registered organization under the Act, however the
CoSBA is an association incorporated under the
Associations Incorporation Act 1987.
The CoSBA represents the interests of small business
in Western Australia. Its members include local
Chambers of Commerce and the Guild. The CoSBA
sought to intervene to lend weight and support to the
employer parties’ jurisdiction arguments and to put
submissions objecting to and opposing the application
on behalf of small business employers. Except in
relation to one of its members, the Guild, who was
granted leave, to intervene in its own right, the CoSBA
was unable to demonstrate a necessary legal interest.
In any event, the Commission concluded that
submissions as to jurisdiction and flow-on could be
adequately addressed by others opposing the
application in these proceedings. Accordingly the
CoSBA’s application for leave to intervene was
refused.
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26 In relation to all the parties, the Minister, the Chamber,
the Mines and Metals Association and the interveners,
the Commission determined that it would not entertain
repetitive submissions or repetitive evidence, however if
any party, person, body or intervener wished to adopt the
submissions of another they were entitled to do so.
27 After considering all of the submissions, the Commission
issued the following declaration on 13 October 2000—
“1. The Chamber of Commerce and Industry of Western Australia Inc, and the Australian Mines and
Metals Association (Inc) may be heard and adduce
evidence as to jurisdiction, the State Wage Principles, matters identified in section 26(1)(d) of the
Industrial Relations Act 1979 and flow-on.
2. The Minister for Productivity and Labour Relations
may be heard on matters of jurisdiction.
3. The applications by common rule respondents to the
Contract Cleaners Award, 1986 to become parties to
the application are refused. However, their applications to be granted leave to intervene are hereby
granted and they may adduce evidence and be heard
as to jurisdiction and the direct effects on their businesses of the granting of the application.
4. The Master Cleaners Guild of Western Australia Inc
is hereby granted leave to intervene and may be heard
as to the effects on the industry rather than on individual businesses of the granting of the application
but not as to jurisdiction.
5. The Combined Small Business Associations of WA
Inc’s application for leave to intervene is refused.
6. The Commission in Court Session will not entertain
repetitive submissions or evidence, however, any
party or intervener wishing to adopt the submissions
and/or evidence of another may do so.”
Admissibility of Evidence
28 In accordance with directions issued by the Commission,
a number of witness statements were filed by the Union.
Certain employers and interveners objected to certain
aspects of those statements, and the Commission heard
from the parties and interveners as to those objections.
The objections fell into two categories, the first being
that the statements offended against s.26A of the Act,
which provides that workplace agreements not be taken
into account by the Commission and the second being
that they did not comply with the rules of evidence.
Although in accordance with s.26(1)(b) the Commission
is not bound by any rules of evidence and may inform
itself on any matter in such a way as it thinks just, the
employers and interveners represented by Mr Le Miere
say that the Commission should not arbitrarily disregard
a set of rules which have been established over a period
of time aimed at insuring that parties must prove by
credible evidence their cases and discharge the onus which
they bear (O’Dea P. in Hocks v Kembla Built-In Furniture
(1987) 67 WAIG 1525). The Commission should not
provide an unfair disadvantage to one party by not
applying reasonable rules to the admission of certain
evidence.
29 As to the first matter, that certain statements offend against
s.26A, it was submitted that if the Union says that the
offers of workplace agreements to which it referred were
not registered workplace agreements then the particular
statement was irrelevant because the Award would
continue to apply. The making of the offer and the terms
on which the offer is made were not relevant unless the
offer became a registered and operative workplace
agreement. If the evidence was of the contents of an offer
of a workplace agreement then it was not evidence of a
workplace agreement. If an offer is signed and registered
then the same instrument became the workplace
agreement and the evidence is the contents of the
workplace agreement and this admissible by reason of s
26A of the Act.
30 The Commission invited the parties and interveners to
make submissions regarding the issue of admissibility of
offers of workplace agreements as dealt with in the
decision of the Industrial Appeal Court in Commissioner,
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Public Service Commission and Others v Civil Service
Association of Western Australia Inc. (1998) 78 WAIG
3629 and in particular the judgement of Anderson J. The
paragraph to which we were referred stated—
“Ground 3
Turning to ground 3, the appellants’ complaint is
that the Commission declined to receive into evidence written witness statements testifying to
terms and conditions that had been offered to
employees as part of the workplace agreement
negotiating process. I gather the appellant employers sought to adduce that evidence so as to
show that the content of the workplace agreement
offers made by public sector agencies complied
with Government policy inasmuch as the offers
show that the public sector agencies had sought
to implement productivity and workplace changes
through workplace agreements. The Commission
rejected this evidence, believing itself bound to
do so in virtue of the provisions of s26A(a) to
the effect that the Commission “shall not ... (a)
receive in evidence or inform itself of any
workplace agreement or any provision of a
workplace agreement ...”. At the hearing, the
employers, through Ms Smith, argued that to receive evidence only of what was offered to
employees in the negotiating process was not to
receive in evidence or be informed of the agreement itself.
I think the problem with this argument is that unless
the terms of the offer became the terms of the agreement, evidence of the offer would not be relevant. If
the purpose of the evidence was to demonstrate that
adherence to Government policy had resulted or
would result in productivity improvements and
workplace changes, evidence of mere negotiation
such as, for example, evidence of the content of an
offer of salary packaging in return for productivity
improvements, is no proof of the fact. The evidence
was not relevant, except as evidence of the content
of the agreement actually reached and on that basis
it was rightly rejected. In my opinion, this ground
of appeal is not made out.”
31 Mr Schapper said that in that case evidence of offers of
workplace agreements was not admissible whereas in this
case it is. The evidence of offers in that case was not
relevant except as evidence of the contents of the
agreements actually reached. Evidence of offers of
workplace agreements are admissible and do not offend
against s.26A provided that the offers are relevant to the
issue to be determined, and because s.26A is directed to
preventing the Commission from receiving evidence and
informing itself as to registered workplace agreements,
admitting evidence of what offers are made does not
offend s.26A, even if subsequently those offers go on to
be registered workplace agreements, within the
proscription of s.26A because they are not adduced for
that purpose. In this case, as the submission went, the
terms of an offer of a workplace agreement are relevant
because the Union’s case is about offers of employment
for cleaners in the contract cleaning industry, and because
offers of employment are only made in those terms and
to some or all of those who seek employment, and the
practice is almost universal. It is the offers made which
are important, and the offers are said to be so grossly
substandard that fairness, equity, good conscience and
substantial merits of the case demand that the award be
amended in the terms of the application. In accordance
with this submission, the Union’s witnesses sought to
change their statements and delete references to workplace
agreements and instead to refer to the terms and conditions
of employment offered.
32 Mr Le Miere in dealing with the judgement of Anderson J.
in Commissioner, Public Service Commission said that if
an offer did become a registered workplace agreement, then
the Commission was precluded from receiving it into
evidence or being informed of its provisions. If it is not
registered, then it does not come into effect and it is of no
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relevance. He says that offering employment only on a
workplace agreement which might include inferior
conditions, can only become relevant if the workplace
agreement comes into effect. If there is an offer and nothing
more, it has no effect. If it does not bring about a workplace
agreement which is in force or in effect, then employment
is governed by the Award, hence the offer’s irrelevance.
In reply Mr Schapper denies that the Union’s case is as
described by Mr Le Miere. He says that what is relevant
is the exclusive terms and conditions of the offers of
workplace agreements. It is at the point of entry into the
workforce that the mischief that the application seeks to
deal with arises, the making of the offer and the terms on
which the offer is made, so that the offer and what those
terms are, is relevant. Because the offer is made only on
that basis, the Commission should act to amend the Award.
Mr Schapper says that the application is not merely based
on the choice that is offered but also relates to a policy of
offering only workplace agreements. If the terms and
conditions offered were far superior to those contained
in the Award, the Union may not have made the
application at all. It is the fact that the offers are so inferior
to the Award which has motivated the bringing of the
application, and therefore the terms and conditions of the
offers are relevant. The terms and conditions offered may
affect prospective employees’ decisions as to whether to
take up employment in the industry, or, if currently in the
industry, whether they will remain so. This also relates in
a general way to the turnover of labour in the industry.
Mr Schapper also argues that the terms and conditions
offered are relevant in that they affect or greatly strengthen
the employer’s position in negotiating for award
restructuring, award simplification and rationalisation and
any enterprise bargaining. Where an employer takes a
position that it is only prepared to offer workplace
agreements and on particular terms and conditions, this
affects the negotiating position of the employers and the
Unions and is therefore relevant.
As to those matters which were said to offend against
s.26A in the Act, the Commission in Court Session
generally accepted the submissions made on behalf of
the Union and distinguished the decision in the
Commissioner, Public Service Commission in particular
the judgement of Anderson J. We were satisfied that the
evidence of offers of employment based on a workplace
agreement and the terms and conditions of those offers
was of real relevance to the issues being determined by
the Commission in Court Session. We concluded that in
receiving and considering that evidence, the Commission
was not receiving evidence of the terms and conditions
of a workplace agreement, but was dealing with offers of
employment, and whether or not those offers lead to
registered workplace agreements was not material. We
accepted that the question of the policy of making offers
only under particular terms and conditions was significant
in this matter and the standard of those particular terms
and conditions was of relevance when taken in the context
of the nature of the industry, the workforce, the skills
and general employability of the employees the subject
of the offers of employment. The policy of offering those
terms and conditions exclusively was also of significance
to the consideration of equity and fairness within the
industry. Accordingly, the Commission in Court Session
took the view that evidence of the offers of employment
pursuant to workplace agreements was relevant and
admissible. However, it is noted that the Commission in
Court Session struck out a number of paragraphs of those
witness statements where reference was made to
workplace agreements and their terms, as opposed to
offers, matters which are proscribed by s.26A.
We note that although some of the paragraphs, phrases
and sentences within various statements taken in isolation
did not relate to the terms and conditions of a workplace
agreement, read in context they did so and accordingly
offended against s.26A. Accordingly, they were struck
out. An example is paragraph 8 of Syliva Spicer’s
statement where it could reasonably have been concluded
that that paragraph read in context, identified terms and
conditions of a workplace agreement.

1166

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

37 The Commission also struck out paragraphs 34 and 35
of Ms MacTiernan’s statement as those paragraphs were
more in the nature of submissions to support the evidence
of Ms Sharryn Jackson and were an expression of an
opinion confirming Ms Jackson’s pre amended statement.
38 In the second category of evidence objected to by the
parties and interveners represented by Mr Le Miere, it
was said amongst other things that the statements
complained of contained assertion, generality, were not
evidence of fact but of conclusion, were based on hearsay
without sources identified, and a number of similar such
objections were made. It was submitted that even if one
puts aside the rules of evidence then a test of fairness
must be applied. It would be an unfair procedure to allow
assertions on the basis that parties and interveners who
objected to such assertions would be placed in a position
where they would have to disprove the assertion, contrary
to the onus which the party bears to prove its case.
39 Mr Schapper says that there is a need to look at the
industry as a whole and examine the practices, policy
and approach of the industry, not the minutia of such
matters, and that a person such as Ms Jackson who gave
evidence, has considerable experience with the industry.
It was submitted that there is a need for the Commission
to examine the whole landscape of the industry.
40 The Commission considered the objections to evidence,
which was said to offend against the rules of evidence.
Section 26(1)(a) and (b) in particular states:
“26. Commission to act according to equity and
good conscience
(1) In the exercise of its jurisdiction under this
Act the Commission —
(a) shall act according to equity, good conscience, and the substantial merits of
the case without regard to technicalities or legal forms;
(b) shall not be bound by any rules of
evidence, but may inform itself on
any matter in such a way as it thinks
just;”
41 Section 26(1)(b) does not mean that the Commission may
disregard the rules of evidence. However, it is clear from
26(1)(a) and (b) taken together that, as was noted in P D
S Rural Products Ltd v Corthorn (1987) 19 IR 153 by
the New South Wales Industrial Relations Commission
in Court Session dealing with the application of s.83 of
the Industrial Arbitration Act 1940 (NSW) in respect of
the rules of law governing the admissibility of evidence
at page 115—
“It should be borne in mind that those rules are
founded in experience, logic, and above all, common sense. Not to be bound by the rules of
evidence does not mean that the acceptance of
evidence is thereby unrestrained. What s.83 does
do in appropriate circumstances is to relieve the
Commission of the need to observe the technicalities of the laws of evidence. Common sense,
as well as the rules of evidence, dictates that only
evidence relevant to issues which requires determination in order to decide the case should be
received. This means that issues must be correctly
identified and defined”.
42 In Pastrycooks Employees, Biscuit Makers Employees and
Flour and Sugar Goods Workers Union (MSW) v Gartrell
White No. 1 (1990) 35 IR 51, Hungerford J. noted at page
53 that—
“It is not always easy to make rulings as to admissibility of evidence at the time it is given and where
questions of relevance are raised the reason for that,
obviously, and particularly during the early stages
of proceedings, is that the issues in the case may not
be sufficiently identified so as to enable a determination of the relevance of any piece of evidence as
going to an issue.”
43 The decision of the Supreme Court of Western Australia
in Pearce v Lakeview and Star Ltd [1969] WAR 84 deals
with this question. At page 89 Jackson J. refers to s.29 of
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the Workers’ Compensation Act 1912—1967 saying
that—
“In a proceeding in which a worker or his dependent claims compensation from an employer, the
Board is a judicial tribunal and is bound to act judicially, and to observe the fundamental rules
governing the determination of disputed questions
in any proceeding properly before it. One of these
rules is that the decision must be based on material
properly before the tribunal for the purpose of the
particular proceeding and not upon extraneous information. In a court of law this material will consist
primarily of admissions and evidence. The Workers’
Compensation Board has rather wider powers under
s.29(3)(a) which, in terms which had their origin in
the sphere of compulsory industrial arbitration, directs that it shall not be bound by technicalities or
legal forms or precedence nor by any rules of evidence but may inform its mind on any matter in such
a way as it regards as just. This provision would
doubtless permit the Board to receive information
during and for the purposes of the hearing and determination of a particular claim which would not
be admissible evidence in a court of law.”
(See also: AWU v Hamersley Iron Pty Ltd (1986) 66
WAIG 322; Eric Hocks v Kembla Built in Furniture
(1987) 67 WAIG 1527).
We note the terms of the Act and the authorities referred
to above. The Commission is empowered under the Act
to deal with matters in a less formal manner than courts
of justice in the traditional sense, as it sees fit.
The Commission’s processes and procedures take account
of the nature of matters before it, and of the types of
parties usually represented.
In these circumstances, it has not been the practice of the
Commission to rigidly apply the rules of evidence such
as to have those rules direct the way in which the
Commission informs itself. It does, however, seek to apply
a fair process. Generally, evidence is received and then
the weight, if any, to be applied to it is considered in light
of the nature and relevance of the evidence. We have
applied that practice in this case.
We note that Mr Le Miere had indicated during the
course of the hearing that once the Commission had
dealt with the question of the admissibility of the
Union’s evidence the respondents may wish to call
additional evidence to deal with some of those matters
which had not been dealt with in the evidence filed
for the respondents and interveners because of their
challenges to its admissibility. On 20 October 2000,
once all of the issues of admissibility of the Union’s
evidence had been dealt with, Mr Le Miere said that
any further evidence would be filed within 14 days.
It is noted that no further evidence was filed by Mr
Le Miere’s clients. Therefore, we can only assume
that there was nothing within the Commission’s
determination of the issues of admissibility of the
Union’s evidence, which had not already been
considered by the respondents and interveners and
dealt with within their own evidence.
In considering the evidence before it and in arriving at its
conclusions, the Commission has examined the evidence
and has noted the objections raised on behalf of the
respondents and interveners as to some evidence being
of a hearsay nature, being assertion, generalisation etc.
We have also noted that in regard to some of the evidence,
it constitutes opinion.
In the scheme of the Act and in dealing with matters of
this nature it is of assistance in examining matters relating
to industries that the Commission have the benefit of the
knowledge and experiences of those persons engaged in
the industry such as Ms Jackson and Mr Bond. While
some of their evidence may be based on hearsay and
constitute conclusions rather than statements of fact from
within their own firsthand knowledge, for the purposes
of dealing with such matters as these, it is material which
is of relevance and assistance when given appropriate
weight.
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50 The Commission has been concerned to ensure that its
decision is based upon only that evidence which
establishes the facts relating to the employers and
employees within the industry, the policies and practices
in that industry and the known impact and likely impacts
on the industry, the employers and the employees. We
have also considered those matters required by the terms
of s.26(1)(d) regarding the effects of the decision of the
Commission. The mere receiving into evidence of some
parts of the statements of evidence does not mean the
Commission has accepted without reservation or question
all of that evidence without determining the appropriate
weight and what consideration ought be given to it, in
accordance with what we have said above.
The Union’s Case
51 At the substantive hearing, Ms Jackson testified in both
oral and written testimony that she has held the position
as Assistant Branch Secretary with the Union since May
1990 and in that role (together with other colleagues) has
had responsibility for maintaining provisions of the
Award. Further she has been responsible for developing,
overseeing and co-ordinating the Union’s industrial
strategy and its organisers in the contract cleaning
industry.
52 Ms Jackson gave uncontroverted evidence that contract
cleaning is widely utilised throughout the State by major
undertakings, whereby clients requiring such services
obtain cleaning services by calling for tenders or
expressions of interest. She said that the nature of the
process is there is strong competition between employers
in the industry to win cleaning contracts particularly those
involving a large amount of work with major clients such
as banks, shopping centres, central business district
buildings and State government agencies. She says that
the lengths of contracts vary between one and five years,
but usually range between two to three years. Ms Jackson
also gave uncontradicted evidence that profit margins
within the industry are quite low. Further that the industry
is a high volume, low margin industry.
53 As to the nature of employees in the industry Ms Jackson
gave uncontroverted testimony that many employees
within the industry are women and many come from a
non-English speaking background. She said generally
they are persons who have a limited range of skills, which
is often confined largely to skills useful only within the
industry and not in other industries. Ms Jackson argues
that employees in the industry are not generally able to
meaningfully negotiate with employers about terms and
conditions of employment. Further, she testified that there
is and has been for some years a high turnover of
employees within the industry. Ms MacTiernan gave
similar evidence.
54 Ms Jackson also gave evidence that in discussions with
Union officials, employees in the industry and employer
representatives it became clear to her that increasingly in
the past two years existing employees and prospective
employees have been offered workplace agreements under
the Workplace Agreements Act 1993 (“the WPA”) as a
result of a significant number of employers in the industry
having a policy of only employing new employees on
workplace agreements.
55 Ms Jackson produced a membership list for the Guild as
at 22 August 2000. The membership list is comprised of
groups of contractors according to annual turnover. Ms
Jackson testified that of the major contractors named in
the membership list there are only six who may not be
exclusively engaging new employees on workplace
agreements. She said that there are two major contractors
who are covered by federal awards or federal agreements
and of the remaining four major companies she testified
that they may not be engaging new employees exclusively
on workplace agreements.
56 Ms Jackson testified of sixteen major contractors who
are members of the Guild, there are 5 companies, which
are in her view aggressively pursuing workplace
agreements. These are Airlite Cleaning Pty Ltd, Arrix
Integrated, Linfoot Cleaning Service, Prestige Property
Services and Quirk Holdings Pty Ltd. By “aggressively
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pursuing workplace agreements” she said she meant that
as far as she was aware these companies require all
employees to enter into workplace agreements as a matter
of course and do not offer any choice of employment
between a workplace agreement and the Award. As to the
remainder of the list of members of the Guild she testified
that she did not know one way or another whether they
were exclusively engaging employees on workplace
agreements.
57 When cross-examined by Mr Le Miere, Ms Jackson
conceded that she was unable to say absolutely whether
any of the contractors on the membership list exclusively
offer new employees only workplace agreements.
58 Ms Jackson testified that in her view the practice of
engaging employees only on the basis of entering into a
workplace agreement has developed because there is
substantial commercial pressure on all contractors to cut
labour costs. Further that pressure has risen by reason
of—
(a) the regular re-letting of contracts by clients;
(b) the highly competitive nature of the industry; and
(c) the low profit margins within the industry.
59 Ms Jackson went onto say that—
“under the current understanding of the applicable
legislation, the simplest way in which an employer
in the industry may pay an employee cleaner less
than the Award rate is by procuring the employee to
enter into a workplace agreement which so provides.”
60 Ms Jackson also expressed the view that—
“When an incumbent contractor loses a contract in
the normal course of tendering, a problem arises with
what is to happen to that contractor’s employees.
Often those employees have been employed solely
for the purpose of carrying out work on that contract and not elsewhere. In many cases a significant
number of the employees have been employed at that
particular site for a number of years. It is usual when
this situation arises for the incoming contractor to
interview and offer employment to all or some of
the employees of the outgoing contractor. These
employees are classed as new employees, although
they may have been employed at the particular site
for a number of years. Depending on the incoming
contractor it is common for these workers to be offered continuing employment at the site on condition
that they enter into a workplace agreement. From
the continuing employee’s point of view there is no
interruption in their work but there is a change in
the identity of the employer and the terms and conditions of employment.
The combined effect of this protocol and the practice of employing only on workplace agreements has
been that there are fewer and fewer cleaners whose
terms and conditions of employment are regulated
by the Award and more and more who are employed
under workplace agreements.”
61 In support of her opinion, Ms Jackson gave evidence that
of all the offers of employment that contain terms of a
proposed workplace agreement that she had seen, no
offers contained overall better terms and conditions of
employment than the terms and conditions of the Award.
62 Diana MacTiernan testified that she has been employed
as an Industrial Officer with the Union since July 1997.
She said that since that time she has worked in the property
services team, which includes the contract cleaning
industry. As part of her duties she is required to deal with
telephone inquiries from members in the industry and to
have extensive discussions with both employees and
employers in the industry.
63 Ms MacTiernan said that in 1997 there was considerable
consternation within the industry as a result of a newcomer
to the industry, Biniris, winning a tender for the
Commonwealth Bank. Ms MacTiernan said that she was
informed at a meeting at the Union office by two Biniris
managers, that Biniris had tendered for the contract on
the basis of below Award costs by offering workplace
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agreements. She said that at the time major employers
within the industry such as Airlite, Quirks and Arrix
Integrated made their corporate opinions known to the
Union, and that opinion was that they were against the
introduction of workplace agreements in the industry.
Ms MacTiernan also gave evidence that she had observed
that from about 1998 the use of workplace agreements as
a preferred mode of employment by employers within
the industry greatly increased. She also expressed the view
that she thought that this had occurred because cost
competitive pressures within the industry made it very
difficult for a major player to continue to win work when
its employees who perform the work in question are
employed under Award conditions against a workplace
agreement with inferior conditions. Ms MacTiernan said
that in about July or August 1999 she attended a meeting
with Mr Bond and Mr Gavronich of Airlite Cleaning.
She said at that meeting Mr Bond informed the Union
that he had decided to introduce workplace agreements
for Airlite employees after Airlite lost the Aherns cleaning
contract to Westralian Pty Ltd which was employing
people under workplace agreements.
Ms MacTiernan also testified that in or around 1998
Quirks and Biniris commenced employing persons on
workplace agreements.
The effect of Ms MacTiernan’s evidence is that although
some of the major industry employers began introducing
workplace agreements several other major employers
expressed to her the view that they were unhappy about
the introduction of workplace agreements within the
industry. She said that in 1999 Mr Berry, an Arrix Senior
Executive, informed her that it was his view that the
workplace agreements were wrecking the industry,
cleaners were losing income, and employers were losing
profits and the only persons gaining were the clients. She
testified that Mr Berry told her that he supported a “level
playing field” but that he would like to see some major
changes to the Award, that is he would like to see the
Award simplified and streamlined. Ms MacTiernan said
she also spoke to Ms Baric the Managing Director of
Golden West Cleaning Services in around July or August
of 1999 about the trend of other major contractors utilizing
workplace agreements and Ms Baric informed her that
she was very dismayed about what was happening in the
industry and told her that if something is not fixed soon,
Golden West would be forced into using workplace
agreements like everyone else. Ms MacTiernan said that
from about the beginning of 2000 Golden West began
engaging labour on workplace agreements.
Ms MacTiernan testified that throughout 1999 that she
and others employed by the Union attended meetings with
a number of companies in the industry including Airlite,
Arrix, Delron, Quirks, Golden West Cleaning, Prestige
and Berkeley Challenge Property Services Pty Ltd in an
attempt to enter into an enterprise agreement with each.
She said that the rates of pay and conditions in a proposed
enterprise agreement were based on the Award but
provided for some flexibilities around the rostering of
employees. She said that although each of the employers
agreed in the course of discussions that the Award rate is
a reasonable rate of pay, no agreement was reached with
any employer to enter into an enterprise agreement.
Ms MacTiernan testified that she was not aware of any
instance where there has been genuine negotiation
between an employee and a contract cleaning company
in respect of the provisions of a workplace agreement.
She said the only exception occurred in respect of the
Ansett contract. She said as a result of industrial action
taken by employees of Berkeley Challenge changes in
the conditions offered in the proposed workplace
agreement regarding the application of penalties were
agreed to by the employer.
Ms MacTiernan testified that Mr Hyams the General
Manager of Berkeley Challenge informed her that
workplace agreements were offered to all existing
employees working at the Ansett premises when it retendered for the Ansett contract because he could see no
other alternative to retaining the contract. She said that
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he informed her that he intended to submit a tender based
on both Award and proposed workplace agreement
conditions. She said that Berkeley Challenge employees
were asked to sign the workplace agreements on the basis
that another company which utilised workplace
agreements was likely to win the tender if Berkeley did
not reduce its tender price. Further that Mr Hyams
threatened to withdraw from the tender if a single
employee did not sign a workplace agreement.
Ms MacTiernan expressed the view that the fact that most
employers in the industry largely only offer employment
on the basis of a workplace agreement has substantial
effects on those employed under Award terms and
conditions as follows—
“1. There is less and less work available to award
workers as employers prefer to give the work to
workplace agreement employees. This applies to
the distribution of work and hours of work as
between award and workplace agreement employees on those sites where there is a mixture of
award and workplace agreement employees. It
also applies generally in that when award workers are terminated for redundancy or for some
other reason they are finding it virtually impossible to obtain work on the award.
2. As employers now generally prefer to employ
workers on workplace agreements the security
of employment of award workers is greatly reduced. Staffing levels of award employees and
employees generally are being reduced.
3. There is downward pressure on the wages and
overall remuneration and conditions of employment of award employees. The Union is virtually
unable to negotiate enterprise bargains for conditions for employees in excess of the award by
reason of the capacity of the employers to employ solely on workplace agreements and thereby
bypass the award, the Commission and the necessity to engage in enterprise bargaining.
The only incentive to employers to negotiate such
agreements is the taking of industrial action such
as occurred at the Ansett job with Berkeley Challenge. If the union and its members cannot use
the law of the land to secure pay increases it is
forced to resort to the law of the jungle.
4. Dissatisfaction is caused to award employees by
reason of having to work alongside workplace
agreement employees who are doing the same
work at the same time under the same physical
conditions but on quite different employment
terms and conditions.”
Ms Kurbasa a member of the Union gave evidence that
she worked for Berkeley Challenge for three years from
1995 to approximately November 1998 as a cleaner at
the Mirrabooka Shopping Centre. She said that in
November 1998 Berkeley Challenge lost the contract
when Quirks undercut them. She testified that when that
occurred representatives from Quirks spoke to all cleaners
at the site. She said they were all offered employment
with Quirks on the basis that they enter into a workplace
agreement. She said she was told by company
representatives that if they did not sign the workplace
agreement they would have to leave their jobs at the
shopping centre.
The Union tendered two statements of evidence in chief
that were prepared on behalf of parties and interveners
represented by Mr Le Miere and Mr H Downes. Mr
Schapper on behalf of the Union sought to tender the
two statements after Mr Le Miere informed the
Commission that the clients which he represented did
not intend to call Mr Hyams or Ms Cappa.
The statements were tendered by the Union substantially
without objection on behalf of the parties and interveners.
The only objection taken to the tendering of the statements
was in relation to paragraphs 1, 14 and 15(h) of Mr
Hyams’ statement. An objection was made to those
paragraphs on the basis that the statements contained
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within those paragraphs offended s.26A of the Act. After
hearing argument in respect of this issue the Commission
ruled that paragraphs 13, 14 and 15(h) be struck out and
that document together with the statement of Ms Cappa
were received into evidence.
74 Mr Hyams says in his statement that he was the State
Manager for Berkeley Challenge Property Services
Limited for about 18 months until the end of April 2000.
Further he says that prior to that he was the State Manager
for P & O Services for about four years. Mr Hyams says
in his statement that during the 12 months prior to resubmitting the Ansett tender, Berkeley Challenge lost
contracts with a turnover value in excess of $2 million.
He says it is his opinion that these contracts were lost
because Berkeley Challenge tendered on the basis that
the wages and salaries cost component be based on Award
rates inclusive of all penalties and benefits contained
therein. He says that competing tenderers tendered at
below Award rates. Mr Hyams says as a consequence he
arranged a meeting with the Union and advised them
Berkeley Challenge wished to approach employees with
a view to offering them workplace agreement based
employment.
75 In relation to the Ansett contract Mr Hyams says in
paragraph 14 in his statement—
“(a) It became apparent to me that unless Berkeley
was prepared to tender for the Ansett contract,
free of the constraints of the award and on the
basis of the flexibilities that could be achieved
via a workplace agreement, it would not even be
worth Berkeley’s while to tender.
(b) All the employees working at the Ansett terminal were members of the LHMU.
(c) As I have indicated, the LHMU was aware, from
early as our discussions regarding an enterprise
bargaining agreement, that Berkeley was losing
work to competitors who were able to tender free
of the constraints of the award.
(d) I consequently approached all the Berkeley staff
working at the Ansett terminal and explained the
situation to them in detail. The essence of the
explanation was that unless Berkeley could tender on the basis of workplace agreements, there
was no purpose in tendering at all. I had had draft
workplace agreements prepared for the employees to consider. At that first meeting, I advised
them that I would provide them each with a copy
of the proposed workplace agreement, suggested
that they discussed the matter amongst themselves
and sought such advice as they thought necessary and reverted to me within a few days to
advise whether they would be prepared to take
up employment on workplace agreements.
(e) I should emphasise that it was made absolutely
clear to all employees that the decision to accept
or reject workplace agreements would have to be
unanimous to the extent that there would have to
be enough employees accepting workplace agreements who chose to remain at the Ansett terminal
to make a tender operationally viable. If a small
number of the employees preferred to remain on
the award, then we would attempt to transfer them
to other sites within the organisation. In respect
of those employees who chose to remain at the
Ansett terminal, the decision to convert to
workplace agreements therefore, had to be unanimous.
(f) A second meeting was held at which the Union
were present. Ms Kennedy was present.
(g) The attitude of the LHMU, Ms MacTiernan and
Ms Kennedy was that there was a principle objection to workplace agreements. However, given
the situation, they told me that they preferred the
proposed Berkeley workplace agreement to some
of the other workplace agreements they had seen
in the marketplace and would therefore support
our efforts to retain the tender by assisting in
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explaining the benefits of our proposed workplace
agreement.
(h) (struck out).
(i) Berkeley submitted the tender and succeeded in
retaining the contract.”
Mr Hyams in his statement disputes Ms MacTiernan’s
evidence about Berkeley Challenge submitting tenders
on the basis of workplace agreements and the Award. He
said that he advised Ms MacTiernan that Berkeley would
either tender on the basis of workplace agreements or
there would be no tender at all. He also says that it would
have cost Berkeley approximately $25,000 to prepare a
tender and that an Award based tender would have had
absolutely no prospect of success. He says that he
informed the staff that the decision of those who wished
to remain at the Ansett terminal had to be a unanimous
one and although there was a provision for the possible
transfer of employees who wished to remain on the Award,
this option was subject to there only being a small number
of employees who wished to be transferred, so as to leave
adequate staff at the terminal. Mr Hyams also said there
was only one employee who chose to remain on the Award
and to the best of his recollection this employee was
transferred to another site.
Ms Brenda Cappa says in her witness statement that she
is the State Manager for Berkeley Challenge and she has
held this position since 7 April 2000. In Ms Cappa’s
statement she says that she agrees with the description
given by Mr Bond in his statement of evidence, that there
are distinct sectors to the industry. She also says that like
Airlite, Berkeley Challenge’s labour costs represent
approximately 70% of its overheads. She says that the
recruitment policy of Berkeley Challenge is that specific
employees are recruited for specific designated and
identified tasks at specific and designated sites. Other than
to replace staff who resign from existing contracts, all
other recruitment takes place once a new contract has
been secured. She says that where new employees are
recruited to replace outgoing employees they are recruited
on the basis of the Award conditions where the outgoing
employees were was employed under the Award.
Ms Cappa says that new employees who are recruited to
work under newly secured contracts are currently being
offered employment on the basis that they enter into a
workplace agreement.
In Ms Cappa’s statement she says that when she
commenced her employment in April 2000 a tender was
being prepared by Berkeley Challenge to carry out work
for Woolworths. She says that Woolworths has 52 stores
throughout the State and that Berkeley Challenge held
the contract for approximately 12 of those stores. She
says the tender was to clean all of the 52 stores. She also
says that the tender was prepared on the basis of Award
conditions but that she foreshadowed to her supervisors
that unless the Berkeley Challenge tender was made more
competitive by tendering on the basis of workplace
agreements, Berkeley Challenge would not retain all or
much of its existing work with Woolworths. She says
that a strategic decision was taken to persist with an Award
based tender and as a result Berkeley Challenge now has
the contract for only 5 Woolworths stores.
Ms Cappa says that since the Woolworths’ tender was
submitted, a decision has been made by Berkeley
Challenge that its preferred method of recruitment in
Western Australia is to tender on the basis of workplace
agreements for all new sites and contracts. She says,
however, that all new employees who are recruited to work
at existing sites and under existing contracts continue to
be employed under the terms of the Award.
Ms Cappa says that workplace agreements are attractive
because they enable contractors to adapt to the
requirements of the clients’ industry and as a result of
increased flexibilities and savings, tender amounts can
differ by between 20 and 30%.
Ms Cappa also says in her statement that if this application
is to succeed it will impact upon Berkeley Challenge at
various levels. She says that clients may in the future
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revert to in-house cleaning under the Cleaners and
Caretakers Award or put work out to tender and wait to
see whether there are any contractors who are able to
submit tenders which incorporate the flexibilities of
workplace agreements to avoid the impact of an order of
the Commission.
83 Ms Cappa says that Berkeley Challenge only recently
commenced a campaign to regain the market share it has
lost by recruiting new employees on workplace
agreements. As a consequence Berkeley does not have a
large proportion of workplace agreement based
employment of employees. She says that if the application
succeeds Berkeley Challenge will be at a disadvantage if
new employees all elect to be employed under the Award
whilst Berkeley Challenge’s competitors, who have used
workplace agreements for some time and have a larger
number of existing employees on workplace agreements
than does Berkeley Challenge, are able to tender with
more flexibility. Ms Cappa also says that Berkeley
Challenge would not be able to submit any tender for
new work on the assumption that it can engage employees
on workplace agreements, that it will have to assume that
new employees would chose the Award and in order to
be competitive, productivity levels will have to be
substantially increased. Finally she says in respect of the
Union’s claim for retrospectivity, until this matter is
determined it would be impractical for Berkeley
Challenge to tender on any basis other than the Award, as
to do otherwise, could place it in a commercially untenable
situation.
The Respondents’ and Interveners’ Case
84 Mr James Bond was called on behalf of the parties and
interveners represented by Mr Le Miere and Mr Downes.
He was the only witness called on behalf of any of the
parties or interveners.
85 Mr Bond testified that he is the Group Managing Director
of the Airlite Group and the current president of the Master
Cleaners Guild of Western Australia.
86 The Airlite Group is a collective business name for the
following businesses that operate in contract cleaning—
Airlite Cleaning Pty Limited;
Airlite Specialist Services Pty Limited;
Airlite Health & Environmental Services Pty
Limited;
Western Office Pty Limited; and
Parkwest Building Services;
87 Mr Bond said that the industry in Western Australia
employs approximately 10,000 to 15,000 employees and
that there is a large number of contractors employing
contract cleaners operating in Western Australia, most of
whom are bound by the Award by common rule. He
estimates that there would be 300 to 400 contract cleaners
in Western Australia.
88 Mr Bond says that labour costs represent 70% of total
expenses for Airlite and that he believes this figure applies
to the industry generally. He says there are various distinct
sectors in the industry that can be broadly broken into
two categories, being general cleaning and specialised
cleaning.
89 In 1995 Mr Bond gave evidence on behalf of the Union
in an application in the Australian Industrial Relations
Commission for an interim federal award to be made
covering Linfoot Cleaning Service in relation to work its
employees carried out at TAFE Colleges in Western
Australia.
90 Linfoot Cleaning Service had secured a contract to clean
TAFE Colleges in Western Australia and had won the
tender based on lower costs achieved by employing its
employees on workplace agreements. Mr Bond testified
that he was concerned when he gave evidence in the
Australian Industrial Commission in early 1996 that if
the base rate of wage contained in the Minimum
Conditions of Employment Act 1993 was applied to the
contract cleaning industry this would result in a lowering
of the standard of employees employed in the industry
which would impact on the ability of the industry to secure
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any work. However, Mr Bond testified that the evidence
which he gave in those proceedings and the statement
that he made which was tendered as evidence in chief in
those proceedings are not matters which are applicable
today. He says—
“I believe that the change in circumstances exists
for the following reasons—
(a) There were no WPAs of any significance in
the industry at that time.
(b) The industry ‘norm’ at that time was to tender
and quote on the Award rates. It was the predominant method of employment and was in
effect, the level playing field which the major
employers were abiding by.
(c) In 1995, the pressure from the clients of the
industry for the flexibility’s (sic) which are
now being demanded, had not yet arisen. Because WPAs have now filtered into the market
fairly significantly, the clients in various sectors of the industry are simply seeking that
work be performed under conditions which
cannot be accommodated under the Award.
(d) The introduction of facility managers between
1995 and now, has also had an impact on the
manner in which tenders are prepared and
evaluated. This has occurred as a result of the
facility managers adding another dimension
to the tendering process with their method of
analysis for evaluation of tenders not being
particularly clear. Some facility managers are
still simply accepting the cheapest price.
(e) The employees in the industry have also
changed in that there is an increase in demand
for multi skilling in combining cleaning with
other skills which was not as prevalent in 1995.
(f) Finally, there was at the time, a large degree
of ignorance about the pros and cons of WPAs
and there was a measure of apprehension, to
come extent based on that ignorance, of the
implementation of WPAs.
There had been a fairly stable environment amongst
the contractors in the industry up until that time and
I was concerned that the introduction of WPAs would
upset the balance which prevailed.
That balance has now been well and truly upset and
I do not believe that there can be a reversion to the
Award in its current form and a removal of the
WPAs.”
Mr Bond also says that the concern he expressed in 1996
in the Australian Industrial Relations Commission that
workplace agreements would drive the industry down to
the minimum wage set out in the Minimum Conditions
of Employment Act 1993 has not occurred.
In 1997 Airlite lost its contract to provide cleaning services
to the Aherns Department store to another contractor
which tendered on a cheaper price based upon workplace
agreements. In his evidence in chief Mr Bond said that as
a result of the loss of the contract Airlite increased its
endeavours to negotiate an appropriate award or enterprise
agreement with the Union. After negotiations failed Airlite
commenced offering workplace agreements to its
employees.
When cross-examined in relation to this issue Mr Bond
said that this decision was made after his company had
lost jobs because his companies’ tenders were based on
Award employment. Mr Bond testified that workplace
agreements have become more prevalent in the contract
cleaning industry in Western Australia, because pressure
has come from clients who have becoming increasingly
aware of the ability to employ cleaning staff without
incurring penalty rates. He said as a very general rule of
thumb, the difference to the amount of a tender if you
compare Award and workplace agreement based
employment, is in the order of 20%.
Mr Bond says that negotiations between employers and
the Union for simplification of the Award have been taking
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place for approximately 10 years. He said the most recent
negotiations occurred in 1998 and lasted for
approximately 7 months. Mr Bond said he served on a
sub-committee of the Chamber which met with the Union
during this most recent round of negotiations. He said
during 1998 and 1999 he had approximately 33 meetings
with the Union or the Chamber and/or other employers
in the industry.
95 Mr Bond said the 1998 negotiations were fairly intensive
and he believed that a more flexible and workable Award
was going to be concluded. He said the negotiations failed
as the Union became inflexible which resulted in a
deadlock. Mr Bond expressed an opinion that if the terms
of the Award had been varied to provide for the flexibility
required by clients and contractors in the industry, the
rate at which workplace agreements have been utilised
would have been significantly less. In particular he says
the Union was inflexible in respect of the following—
“(a) The flexibility to offer additional work on a one
off basis to permanent part-time employees beyond their originally agreed substantive hours.
What this means is that a permanent part-time
employee who has been engaged to work for five
2 hour shifts (ie 10 hours) per week from say
7.00pm to 9.00pm, cannot be asked to fill in or
do any additional time without that attracting
overtime rates. If that permanent part-time employee is therefore working 10 hours per week
from 7.00pm to 9.00pm and attracting only a 15%
penalty, if he or she is asked to perform an extra
shift or work an extra hour, then that person has
to be paid overtime rate of 1.5 times the base rate
as opposed to 1.15 times the base rate.
(b) Making additional hours available to employees
over and above 38 hours per week, payable at
normal rates, subject to agreement to this effect
between employer and employee.
(c) Redundancy and the definition thereof.”
96 Mr Bond says it’s the view of employers in the industry
generally as well of that of many employees that the Award
is outdated, inflexible and does not satisfy the current
demands of the industry.
97 Mr Bond testified that it was his experience that not all
contract cleaning employees wished to be engaged under
Award conditions. He said in July 1999 Airlite secured a
new contract in the private sector and that in the course
of tendering for the work it was anticipated that Airlite
would offer employment to the existing employees under
Award conditions. When he arrived at the site to interview
the staff the prior contractor discovered they were all
employed under workplace agreements. He said he
advised the staff that his company intended to offer Award
based employment but that he was informed by all of the
staff they did not wish to take up Award based
employment. He said they informed him that the attraction
of workplace agreements was that their employment was
regulated more simply and they preferred a flat rate. He
said his company then had negotiations with the
prospective employees about the terms of employment,
which would be offered in a workplace agreement.
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Award History
98 The Award is a common rule award, which applies to the
contract cleaning industry in Western Australia. Apart
from a few federal awards that cover public hospitals and
some other areas, the Contract Cleaners (Ministry of
Education) Award 1990 and the Award substantially
regulate the majority of the contract cleaning industry in
Western Australia.
99 By consent of the parties the Award underwent the
Minimum Rates Adjustment process in the early 1990’s
((1990) 70 WAIG 4049, (1991) 71 WAIG 1244 and 2549
and (1992) 72 WAIG 802).
Legal Issues
100 The parties and interveners argue that the Commission
does not have jurisdiction to vary the Award as sought by
the Union because the proposed amendment does not give
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rise to an “industrial matter” within the meaning of s7(1)
of the Act. The proposed amendment does not affect or
relate to the work, privileges, rights or duties of employers
or employees. It was submitted that even if the
Commission did have jurisdiction in relation to the
application, the terms of the proposed variation were
beyond the Commission’s power.
Mr Le Miere outlined the jurisdictional arguments as
follows—
(a) The proposed amendment relates to an obligation
on the Respondents to give a prospective employee
to whom it offers employment the choice as to the
legal instrument by which he/she will come into a
legal relationship with a Respondent.
(b) There is not a sufficient connection between the compulsory offer of Award employment and the work,
privileges, rights or duties of the Respondents and
prospective employees for the offer to be properly
characterised as affecting or relating to the work,
privileges, rights or duties of the Respondents and
of prospective employees in their capacity of employer and employees.
Further Mr Le Miere and Mr Andretich (on behalf of the
Minister) contend that there is no evidence to ground the
jurisdictional fact that there are employees to whom
employment offers have been made and would be refused
employment unless they agree to enter into a workplace
agreement. Mr Blyth on behalf of the Chamber made a
similar argument in a written outline of submissions.
In a written outline of submissions filed on behalf of the
Mines and Metals Association it is contended that when
an offer of employment is made (that is conditional upon
the entering into and registering a workplace agreement),
the relationship between the parties is not one of
“employer” and “employee” and is expressly excluded
from the definition of “industrial matter”.
Further it is argued that a conditional offer of employment
is distinct from a refusal to employ any person or class of
persons. It is said the former deals with the employer’s
policy in recruiting and attaches a condition to the
employment being offered. The act of offering conditional
employment does not involve the employee in refusing
employment. The offer of employment precedes the act
of “refusing to employ”. The words “refusal to employ”
refers to a positive and conscious act on the part of the
employer. They do not extend to a potential employee
exercising his/her choice whether to accept or reject the
employment being offered. Further that the mischief
which the words “refuse to employ” is aimed at, is to
prevent discriminatory treatment of employees by
employers on the basis of nationality (see Coastal Hotel
Employee’s Union v Glowrey (1904) 3 WAAR 36) or
union membership (see s.7(1) (definition of “industrial
matter” and s.96D of the Act).
Further it is contended on behalf of the parties and
interveners represented by Mr Le Miere and Mr Downes
that the majority of the Industrial Appeal Court in RGC
Mineral Sands Ltd and Anor v Construction, Mining,
Energy, Timberyards, Sawmills, Woodworkers Union of
Australia WA Branch and Ors [2000] WASCA 162;
(2000) 80 WAIG 2437 (“the RGC Case”) was wrong in
holding that offering employment only on workplace
agreements is a refusal to employ the class of persons
being people who wish to be employed only under the
Award. Further that offering employment only on a
workplace agreement is an offer to employ any person
on certain conditions, it is not a refusal to employ any
person on certain conditions, it is not a refusal to employ
any persons with particular attributes or characteristics.
In particular it is argued that the proposed amendments
relate to an obligation on a Respondent to give to any
prospective employee to whom it offers employment the
choice as to the legal instrument by which they will come
into a legal relationship.
Whilst it may be open to argue before the Industrial
Appeal Court that the majority of the Court in the RGC
case erred, the arguments set out in paragraphs 79 to 82
above cannot be acceded to by the Commission in Court

1172

107

108

109

110

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

Session as it is bound by the decision of the majority of
the Court in the RGC case in relation to the ratio of that
case.
The Union says the Commission has jurisdiction to make
the proposed amendment to the Award on a number of
bases. It is submitted that the proposed amendment to
the Award raises a matter that falls within the definition
of “industrial matter” within the meaning of the Act. The
Union says that the practice of employers in the industry
of engaging employees only on the basis that they enter
into a workplace agreement constitutes a “refusal to
employ” within the meaning of the definition of
“industrial matter” in s.7(1). This submission was put on
two alternative footings. First it was submitted that the
“refusal” is a refusal by the employer to employ a
particular class of person for the purposes of para (c) of
the definition of industrial matter in s.7(1) of the Act.
The “class of persons” identified by Mr Schapper, are
those persons to whom the Award would otherwise apply
by virtue of s.37 of the Act. Secondly and in the
alternative, Mr Schapper submitted that the “class of
persons” to whom reference in para (c) is made, are those
persons who refuse to enter into a workplace agreement.
Further, Mr Schapper argues that irrespective of whether
there is a relevant refusal to employ or not, the claim
made by the Union “affects or relates to the rights,
privileges, duties of employers or employees in the
industry”. A requirement that an employer employing or
offering to employ a prospective employee, must offer to
do so on the basis of the Award, is a claim which affects
and relates to the rights and privileges of employer and
employee.
A final basis on which the Union says the matter is within
jurisdiction is that any refusal to employ is a matter
affecting or relating to the rights and privileges of
employers and employees in that it is a matter relating to
the “mode, terms and conditions of employment” within
the meaning of definition of “industrial matter” in
s.7(1)(b) of the Act.
The Union says that whether an employer chooses to offer
workplace agreements as an alternative to the Award or
indeed whether the employer chooses to offer
employment at all is a matter entirely for the employer.

Jurisdiction and Power
111 The relevant provision of the Act for present purposes is
the definition of “industrial matter” contained in s.7(1)
which provides as follows—
“industrial matter” means, subject to section 7C, any
matter affecting or relating to the work, privileges,
rights, or duties of employers or employees in any
industry or of any employer or employee therein and,
without limiting the generality of that meaning, includes any matter relating to —
(a) the wages, salaries, allowances, or other remuneration of employees or the prices to be
paid in respect of their employment;
(b) the hours of employment, leave of absence,
sex, age, qualification, or status of employees
and the mode, terms, and conditions of employment including conditions which are to
take effect after the termination of employment;
(c) the employment of children or young persons, or of any person or class of persons,
in any industry, or the dismissal of or refusal to employ any person or class of
persons therein;
(d) any established custom or usage of any industry, either generally or in the particular
locality affected;
(e) the privileges, rights, or duties of any organization or association or any officer or member
thereof in or in respect of any industry;
(f) in respect of apprentices or industrial trainees—
(i) their wage rates; and
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(ii) subject to the Industrial Training Act
1975—
(I) their other conditions of employment; and
(II) the rights, duties, and liabilities
of the parties to any agreement
of apprenticeship or industrial
training agreement;
[(g) and (h) deleted]
(i) any matter, whether falling within the preceding part of this interpretation or not, where —
(i) an organization of employees and an
employer agree that it is desirable for
the matter to be dealt with as if it were
an industrial matter; and
(ii) the Commission is of the opinion that
the objects of this Act would be furthered if the matter were dealt with as
an industrial matter;
but does not include —
(j) compulsion to join an organization of employees to obtain or hold employment;
(k) preference of employment at the time of, or
during, employment by reason of being or not
being a member of an organization of employees;
(l) non-employment by reason of being or not
being a member of an organization of employees; or
(m) any matter relating to the matters described in
paragraph (j), (k) or (l);”
112 The question whether a policy to only offer employment
under a workplace agreement, is an “industrial matter”
within the meaning of the Act was considered by the
Industrial Appeal Court in the RGC case. In the RGC
case, RGC Mineral Sands Ltd and Westralian Sands Ltd
merged their operations. As a consequence of the merger,
18 RGC Mineral Sands Ltd employees were informed
they were to become redundant and they were offered
jobs by Westralian Sands Ltd as part of a program of
Western Sands Ltd to fill some 35 job vacancies. A term
on which Westralian Sands Ltd offered 35 jobs is that
those engaged must enter into a workplace agreement.
113 The Union sought to insert in the relevant award covering
employees of RGC Mineral Sands Ltd and Westralian
Sands Ltd the following clause—
“Operative Provisions
1. This clause shall apply to RGC Mineral Sands
Ltd and Westralian Sands Ltd and to each subsidiary, whether direct or indirect, and each
holding company, whether direct or indirect,
of each of them and to each of their successors, assignees or transmittees, whether
immediate or not, to or of the whole of (sic)
part of either of any of their business (‘the
employer’).
2. Whenever the employer proposes to engage
any natural person to perform work which is
referred to in, or covered by wholly or in part,
a classification contained in this award the
employer shall offer to engage that person
pursuant to a contract of employment the terms
and conditions of which shall be those on
which persons already employed by RGC
Mineral Sands Ltd to perform like work are
employed. The offer shall not include any requirement that there be a registered workplace
agreement.
3. Nothing herein shall prevent the employer
from also offering to engage the persons referred to in 2 hereof pursuant to a workplace
agreement provided that the offer of employment that shall be made to that person pursuant
to clause 2 hereof shall be made at the same
time as any offer to engage pursuant to a
workplace agreement.
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4. Where the employer offers employment on the
basis of a workplace agreement as well as on
the basis set out in clause 2 hereof the employer shall, at the same time, provide a written
statement to the person as follows—
‘Important Notice to Prospective Employee
You are being offered employment with
[insert name of employer] on 2 alternative
bases. You have the choice as to which basis upon which you will be employed.
The first choice is employment under a contract of employment to which the Mineral
Sands Industry Award applies. The WA Industrial Relations Commission can make
orders affecting this type of employment.
The second choice is pursuant to a
workplace Agreement to which no award
applies. The WA Industrial Relations Commission cannot make orders affecting this
type of employment.
This is an important decision for you to
make. Your decision will irrevocably affect
many matters in your employment for as
long as that employment lasts and afterwards.
You should take expert advice as to these
2 different forms of employment before
you decide which one to take.
You can obtain advice from any of the following—
The Australian Manufacturing Workers
Union
Telephone: 9481 1511
The Australian Workers Union
Telephone: 9221 1686
The Construction Forestry Mining
Energy Union of Australia
Telephone: 089734 5600'
5. Where the employer offers employment pursuant to a workplace agreement the agreement
offered shall contain a dispute settlement
clause which provides for—
5.1 representation of the employee, at the
employee’s option, throughout the procedure by a person or union of the
employee’s choice; and
5.2 determination, after no more than a
reasonable number of intermediate
steps, of any dispute between the employer and employee by an arbitrator
constituted by a Commissioner of the
WA Industrial Relations Commission
appointed by the Chief Commissioner.”
114 In the RGC case it was argued that “there can be no
sufficient connection between an offer to employ pursuant
to a workplace agreement and the work, privileges, rights
and duties of employers or employees because, if the offer
is accepted s7(B) of the Act has the effect that they are
not employers or employees as defined in s7(1) of the
Act. Parker J (with whom Kennedy J agreed) held the
argument at [88]; page 2447—
“fails to recognise, however, that when the offer of
employment is made it is an offer of an “employer”
as defined, to a prospective “employee” as defined
(NB par (b) of the definition of employee in s.7(1)
IR Act). If there is a refusal of an employer to employ a person or a group of persons there will be no
workplace agreement between them.”
115 Parker J also held at [62]; page 2444—
“The refusal, as a matter of policy, of an employer
to employ a class of persons, such as members of a
union, or to give preference over others to one class
of persons, would appear to “relate to” a “refusal to
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employ” and so be within the ambit of the notion in
par (c) of a “refusal to employ” a class of persons in
an industry. In turn this would appear to “affect or
relate to” the “rights of an employer” to determine
the type qualities and qualifications of employees
which the employer employed in its industry.”
116 Parker J considered the decision of the Full Court in the
Master Builders and Contractors Association of Western
Australia v Wolff and Others (1938) 41 WALR 59 and at
paras 63 and 64 his Honour said:
“That decision confirms, in my view, the apparent
effect of the words of the definition that an industrial matter may include a requirement that an
employer employ an individual employee or a class
of employees, whether by reference to membership
of a union or some other quality. That being so, it
would seem necessarily to follow that a refusal by
an employer to employ a particular employee or class
of employees in an industry may also be an industrial matter.
These matters may be seen to affect or relate to the
rights of an employer or of employees in the industry to determine whom to employ in the industry.
Necessarily, that also affects who may be employees in the industry.” (our emphasis).
117 After reviewing a long line of authorities in which the
scope of the definition of an “industrial matter” in s.7(1)
was considered, Parker J said at para 69:
“In my respectful view these decisions correctly focus attention on the terms of the definition of
industrial matter and illustrate something of the
breadth of the true scope of the general introductory
words, as well as of par (c). The decisions give rise
to the following propositions. A refusal by an employer in an industry to employ a person or a class
of persons may be an industrial matter even though
that person or class of persons is not employed by
the employer and has never been employed by that
employer in the past. An employer in an industry
may be directed to give preference of employment
to a class of persons when employing persons. Further, an employer may be obliged when seeking to
employ a person in a vacancy to make an offer of
employment to a particular person or a class of persons, at least where that person or that class are then
employed by some employer in the same industry.
The decisions may well stand as authority for more
than these propositions, but they are enough for
present purposes.”
118 In considering the facts of the case, [80] 2447 Parker J
held that Westralian Sands Ltd in committing itself to a
policy that in filling its existing vacancies it would only
employ persons who agreed to enter into workplace
agreements and by indicating that it would continue to
refuse to employ in the vacancies it is offering persons
who comprise an identifiable class (ie those who wish to
be employed pursuant to the Award that would apply if
no workplace agreement is entered into), it would be open
to the Commission to conclude that the application raised
a matter within the definition of an “industrial matter”
being, or relating to, a refusal by Westralian Sands Ltd to
employ in the industry that class of persons.
119 Parker J also observed at [81]; page 2447 that:
“It is also possible that, insofar as WSL may offer
employment to persons then employed by RGC, the
reasoning in Totalisator Agency Board v Federated
Clerks Union might also provide a basis on which a
more limited industrial matter could be seen to arise.
It is unnecessary to explore that further at the present
time. The observations that follow would appear to
be generally applicable also to that situation should
it arise.”
120 In Totalisator Agency Board v Federated Clerks Union
(1980) 60 WAIG 624 (Brinsden J with whom Smith J
concurred at 627) held that an application for an order
requiring various government Respondents to an award
when employing persons to give preference of
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employment to persons who are employees of any
government Respondent employer, was a matter which
affects or relates to the rights and privileges of a worker
in an industry, that industry being the industry of the
worker, namely the clerks industry.
121 After considering the facts in issue in the RGC Case Parker
J then went on at [82-85]; page 2447 to observe—
“The immediately preceding paragraphs should not
be taken to indicate any concluded view that all aspects of the proposed amendment to the award relate
sufficiently to the industrial matter which has been
identified so as to be within the jurisdiction of the
Commission pursuant to s.23(1) IR Act, or to be
within its power to “deal with” that industrial matter. On the contrary, at first blush most of the
proposed clauses of the amendment could be seen
to be pursuing industrial matters and objectives other
than the refusal to employ. For example, the proposed subclause (1) of the amendment seeks to bind
a number of theoretically potential employers in the
industry but which are not presently employers and
which have not refused to employ. It is not immediately apparent how such parties are in any adequate
way related to the refusal of WSL to employ a class
of persons. The proposed subclause (2) seeks to compel WSL to offer employment on terms that are above
those determined by the existing award. The claim
that above-award conditions be offered on the face
of it would suggest that an industrial object is being
pursued which is quite different from the refusal to
employ in the industry and, in any event, is not immediately apparent how the two might be sufficiently
related. The proposed subclause (4) is seeking to deal
with the choice by an employee whether to agree to
be employed pursuant to a workplace agreement or
pursuant to the award. It is not immediately apparent that there is a sufficiently direct relationship
between that choice by an employee and the jurisdictional fact, ie the refusal of the employer to employ
a class of persons in the industry.
The proposed amendment to the award to add
subclause (5) also appears to give rise to jurisdictional problems as it is not apparent that there can
be a sufficient relationship between it and the refusal of the employer to employ a class of persons.
It seeks the inclusion of a specific clause in any
workplace agreement. The subject matter and terms
of a workplace agreement are governed by the WPA
Act. In particular it is to be noted that given the terms
of Part IA of the IR Act, there appears to be an obstacle to the terms of a workplace agreement being
the subject of an industrial matter within the meaning of the IR Act.
Hence, while it may be open to the Commission to
find there is an industrial matter revealed by the application, were the Commission to be persuaded it
should deal with the matter and to order an amendment to the award, the amendments proposed by the
application, for the most part, may not prove to be
within the Commission’s power to “deal with” the
industrial matter.
These matters, however, may come to be considered
in greater depth at some later time.”
122 Mr Le Miere submitted that sub-clauses (1) and (4) of
the proposed award amendment and the observations of
Parker J in respect of these clauses in the RGC case are
relevant to the clause which is sought by the Union in
this case. It is argued that in this matter the amendments
sought are substantially the same as sub-clause 5(2) and
(4) of the RGC case. In relation to sub-clause (1) of the
clause sought in the RGC case it is submitted that the
reasoning that sub-clause (1) was beyond power was
because the clause sought to bind a number of
theoretically potential employers in the industry which
are not presently employers who have not refused to
employ, can be applied to the common rule Respondents
to the Award. The argument is that employer parties to
the Award are the named Respondents, where as other
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employers in the industry are not parties to the Award
notwithstanding the effect of s 37(1) of the Act to bind
these employers and the later group are in the same
position as successors and assignees.
It was conceded by Mr Le Miere that a refusal by a
Respondent to the Award to employ a person who wishes
to be employed pursuant to the Award is an “industrial
matter” but he says that the refusal by other employers in
this industry is not capable of founding the jurisdiction
of the Commission.
We are of the view that the observations of Parker J in
relation to the proposed sub-clause (1) in the RGC case
can be distinguished. Firstly sub-clause 1 of the
amendment sought in the RGC case sought to bind each
subsidiary of RGC Minerals Sands Ltd and Westralian
Sands Ltd and each of their successors, assignees or
transmittees. The proposed clause in this matter seeks to
only bind the Respondents to the Award who are parties.
Other employers in the industry are bound to comply with
the Award not by the terms of the Award but by the
operation of s.37(1) of the Act. As such they are not
“theoretically potential employers in the industry”.
Secondly the evidence in the RGC case established that
Westralian Sands Ltd had a policy that it would only
engage employees on workplace agreements and not
otherwise. There was no evidence that such a policy
extended to any other employer in the industry. Further
although evidence of a refusal to employ only applied to
RGC Mineral Sands Ltd and Westralian Sands Ltd, it is
our view the Commission in this case has before it
evidence which establishes that there is a widespread and
growing practice by employers in the industry to offer
employment to prospective employees pursuant to
workplace agreements only.
Mr Le Miere argues that sub-clause (4) of the RGC
proposed award amendment raised a similar claim to the
Award amendment sought in this case. Sub-clause (4)
sought to deal with the choice by an employee whether
to agree to be employed pursuant to a workplace
agreement or pursuant to the relevant award. It was
doubted by Parker J whether there was a sufficiently direct
relationship between that choice by an employee and the
jurisdictional fact, ie the refusal of the employer to employ
a class of persons in the industry.
It is our view that it is difficult to maintain the argument
that sub-clause (4) of the RGC proposed award
amendment is the same as the obligation sought to be
created by the Union in this matter. Sub-clause (4)
considered in RGC is distinguishable from the clause
sought by the Union in this case. Firstly, the terms of
sub-clause (4) in RGC required notice to be provided to
a prospective employee advising that the employee had a
choice whether he or she wished to be employed pursuant
to the terms of the relevant award or to a workplace
agreement. Further, the clause suggested that expert
advice should be sought by the employee and advised
that three Unions could be contacted for advice. No
obligation was raised in sub-clause (4) requiring an
employer to provide a choice to prospective employees.
That obligation was sought to be created in sub-clause
(3) of the RGC proposed award amendment.
For the reasons set out below in relation to the merits of
the Union’s claim and the form of the Award amendment
we propose, the argument in relation to this issue falls
away because the award amendment which we propose
shall be made has a direct relationship between the choice
of an employee and the jurisdictional fact, ie the actual
refusal of the employer to employ a class of persons in
the industry.
Further the argument that the application to amend the
Award does not raise an industrial matter in that it relates
to a refusal by employers in the industry to employ, who
are not parties to the Award, is in our view misconceived.
The proposed Award provision extends expressly to
Respondents to the Award. The Respondents to the Award
are the named parties to the Award who are named in
Schedule B of the Award. Pursuant to s.37 of the Act the
Award extends to all employers in the contract cleaning
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industry who employ employees in the callings mentioned
in the Award. In our view it could not possibly be the
case that an industrial matter could exist between an
employer as a named party to the Award and an employee
or class of employees arising from a refusal to employ
on the one hand, and not exist in precisely the same
circumstances save for the fact that the employer is bound
by the Award by common rule. Whilst parties to an award
of the Commission have a particular status under the Act,
s.37, in so far as it deals with the binding force of an
award, draws no such distinction in terms. Moreover, it
would appear passing strange, if the respondents’
submissions were correct, that those same common rule
respondents are able, in their own right, to bring an
application to vary the Award by which they are bound:
s.40(2) of the Act.
129 Mr Le Miere made a submission that the proposed
Award variation does not relate to the mode, terms
and conditions of employment within the meaning of
“industrial matter” in s.7(1) of the Act. It is contended
that the mode of employment refers to the particular
form, manner or variety of employment, in particular
the mode of employment refers to such matters as fulltime or part-time, casual or permanent employment.
It does not refer to the legal instrument by which the
employment r elationship is regulated, so the
submission went.
130 Having regard to our conclusion that the Union’s
application raises a matter that relates to a refusal to
employ any class of persons, and is thus an industrial
matter, it is not necessary to determine whether this
submission is correct. Notwithstanding that it is not
necessary to decide this issue, it is notable that Isaacs
and Rich JJ in Australian Tramway Employees
Association v Prahran and Malvern Tramway Trust
(1913) 17 CLR 680 at 693 observed that the meaning of
“terms” and “conditions” of employment are very wide
and said—
“The ‘terms’ of employment are the stipulations
agreed to or otherwise existing on both sides upon
which the service is performed. The ‘conditions’ of
employment include all the elements that constitute
the necessary requisites, attributes, qualifications,
environment or other circumstances affecting the
employment.”
Given the breadth of meaning of this provision, it may
well be open to conclude that such may provide a basis
to ground jurisdiction.
Wage Fixing Principles
131 The Union contends that the Commission is bound to act
consistently with, to apply and give effect to the Wage
Fixing Principles in every matter before it is insofar as
the Principles apply. Further that in this matter the
Commission should apply Principles 1, 10 and 11(c) of
the State Wage decision [2000] WAIRC 108; (2000)
80 WAIG 3379.
Principle 1 provides—
“Existing wages and conditions in awards and relevant agreements of the Commission constitute the
safety net which protects employees who may be
unable to reach an industrial agreement.”
Principle 10 provides—
“An application or reference for a variation in wages
or conditions above or below the safety net will be
referred to the Chief Commissioner for determination by the Commission in Court Session.
A party seeking such a claim must support it with
material justifying—
• why the matter has not been progressed and/
or finalised pursuant to s.41 of the Act;
• why the matter has not been pursued under
any other Principle set out in this Statement;
and
• how in the discharge of its statutory function
to consider varying above or below the safety
net the Commission should take into account,
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to the extent that it is relevant, each of the
matters identified in section 26 of the Act.
Provided that where parties to a single enterprise
specific award apply to vary the award by consent to
give effect to structural efficiency initiatives or productivity based arrangements the Chief
Commissioner may allocate the matter to a single
Commissioner.”
Principle 11(c) provides—
(c) In the extension of an existing award to new
work or to award-free work the rates applicable to such work will be assessed by reference
to the value of work already covered by the
award, providing structural efficiency considerations including the minimum rates
adjustment provisions where relevant have
been applied to the award.”
In Robe River Iron Associates v The Amalgamated Metal
Workers’ and Shipwrights’ Union of Western Australia
(1993) 73 1993 WAIG Nicholson J (with whom Wallwork
and Owen JJ agreed) held that the effect of the State Wage
decision is the Commission is required to do more than
act consistently with the Principles, the Commission is
required to apply the Principles.
It is common ground that the Principles do not apply to
every application that is made to vary an award of the
Commission.
The Union argues that the application to amend the Award
is at law an extension of the award safety net to prospective
employees who are offered employment on condition that
they enter into a workplace agreement. On this footing it
is therefore submitted that given the terms of Principle 1,
the Commission must grant the application as to do so
would ensure the award safety net is extended to those
persons who would otherwise enjoy it. In the alternative,
Mr Schapper submitted that as a matter of discretion, the
Commission should have regard to, as a very relevant
consideration, the extension of the award safety net to
those employees.
Mr Le Miere contends that Principle 1 is not an operative
provision, in particular the terms of Principle 1 does not
authorise any award variation. Further it is submitted that
Principle 1 does not apply to persons who were not yet
employed. Mr Le Miere also contends that the minimum
conditions under a workplace agreement are those
prescribed in the Minimum Conditions of Employment
Act 1993 and not minimum conditions prescribed under
a relevant award. Accordingly the Principles do not require
that a prospective employee be offered employment under
the Award. The Chamber also makes a similar argument,
so too does the Minister for Labour Relations.
Further it is argued by the Minister, the Chamber and the
Mines and Metals Association that insofar as the
application purports to vary the Award above the safety
net of conditions, the application fails to comply with
Principle 10 in that insufficient material justifying the
application has been provided to the Commission.
Having considered the arguments put on behalf of all of
the parties and interveners it is our view that Principle 1
does not deal with offers to prospective employees.
Further it is doubtful whether Principle 11(c) applies to
this matter because until a contract of employment is
entered into it cannot be said there is any work that is
“award-free work” within the meaning of Principle 11.
However, if Principle 10 does apply we are of the view
that the Union has made a case out under Principle 10.
The evidence establishes the Union, the Chamber and a
not insignificant number of major employers in the
industry have had negotiations in an attempt to enter into
industrial agreements. It is clear that those negotiations
failed.
Principle 10 requires the Commission to take into account
to the extent that it is relevant each of the matters identified
in s.26 of the Act.
It is apparent from the evidence in this case that the matters
set out in s.26(1)(d)(i), (ii) and (iv) are not relevant in
relation to the claim in this case.
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142 Section 26(1) provides that: In the exercise of its
jurisdiction under the Act the Commission—
“(a) shall act according to equity, good conscience,
and the substantial merits of the case without regard to technicalities or legal forms;
(b) …
(c) shall have regard for the interests of the persons
immediately concerned whether directly affected
or not and, where appropriate, for the interests of
the community as a whole; and
(d) shall take into consideration to the extent that it
is relevant—
(i) the state of the national economy;
(ii) the state of the economy of Western Australia;
(iii) the capacity of employers as a whole or of
an individual employer to pay wages, salaries, allowances or other remuneration and
to bear the cost of improved or additional
conditions of employment;
(iv) the likely effects of its decision on the
economies referred to in subparagraphs (i)
and (ii) and, in particular, on the level of
employment and on inflation;
(v) any changes in productivity that have occurred or are likely to occur.”
143 It is our view that even if the Principles do not apply to
this matter, the Commission is in any event bound to
determine the application in accordance with the Act, and
is required to exercise its jurisdiction in accordance with
the matters set out in s.26.
Equity, good conscience and the substantial merits of the
case
144 The Union contends that the evidence given in these
proceedings shows that the policy of employers in the
industry of offering employment to prospective
employees only if they agree to enter into workplace
agreements is widespread. Further a consequence of the
policy is that a downward effect on wages and conditions
taken as a whole has occurred in the industry so that below
Award terms and conditions are being offered.
145 The evidence clearly establishes that the industry is highly
competitive; clients are highly price conscious and labour
constitutes about 70% of the cost of contract cleaning. It
is conceded by the parties and interveners that the total
cost of labour is less if the tender is made on the basis of
proposed workplace agreements.
146 Mr Schapper submitted that it is clear that if a contractor
can save even a small amount on labour costs the
contractor is able to reflect that in the tender price and
improve its competitive position. Further that the evidence
establishes the industry resisted the temptation to compete
between themselves at the expense of employees until
1998 when some of the major contractors started losing
work to those contractors that took up the policy to which
we have referred.
147 Having regard to all of the evidence particularly the
evidence given by Mr Bond and the evidence contained
in the witness statements of Mr Hyams and Ms Cappa
we find that there has been a shift in the industry “playing
field” from the tendering of work based on Award terms
and conditions to tenders based on proposed workplace
agreements which can result in a tender cost reduction of
approximately 20%. However savings of 20% may be as
Mr Le Miere submits in part savings in administrative
costs and achieving flexibilities such as an extension of
the spread of ordinary hours of work. The evidence of
Mr Bond in particular demonstrates that while some
savings are made from improvements in productivity,
including a reduction in administration and supervision
requirements a large part of the cost reduction comes from
a diminution of conditions of employment offered, in an
industry which employs largely unskilled and semi-skilled
employees, who could be readily categorised as being
amongst the lower paid.
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148 It is also clear from the evidence that the effect of the
policy is that since 1998 a downward effect on wages
and conditions in the industry has occurred. In part,
support for this finding can be found in the evidence of
Ms MacTiernan whose uncontested evidence is that Mr
Berry from Arrix Integrated informed her that it was his
view that workplace agreements were wrecking the
industry, cleaners were losing income and employers were
losing profits and the only persons gaining were the
clients. Arrix Integrated sought leave to be heard as an
intervener in these proceedings and no evidence was
adduced on behalf of Arrix Integrated or by any other
party or intervener to contradict Ms MacTiernan’s
evidence. Further it is apparent from the following
submissions that were made by the Guild to the Chief
Executive Officer of the Department of Productivity and
Labour Relations on 12 October 2000 (as a part of the
review of minimum rates of pay under part 3 of the
Minimum Conditions of Employment Act 1993) that a
substantial number of employers in the industry share
the view that minimum rates of pay in the industry should
be equal to the Award rate of pay. The submission made
on behalf of the Guild by the Guild’s Executive Director
is as follows—
“The Guild recommends that the minimum cleaners’ wage equal the appropriate award rate.
The industry is of the view that the minimum wage
should be raised as a matter of urgency to achieve
the above.”
149 In these proceedings the Commission invited the Guild
to respond to questions as to the relationship between
that submission and its submission to the Commission in
this matter, that it did not seek a “level playing field”.
The Guild provided written submissions in relation to
the fore mentioned submission in particular whether the
Guild’s opinion had changed at the conclusion of the
submissions in this matter.
150 In response to the Commission’s invitation the following
written submissions were filed on behalf of the Guild:
“1. The position of the Master Cleaners Guild of
Western Australian Inc. (“the Guild”) is that it
has informally lobbied the relevant State Ministers since shortly prior to the enactment of the
Minimum Conditions of Employment Act 1993,
to increase the minimum hourly rate of pay.
2. In this regard, the Guild’s position has not altered.
3. In 2000, the Guild took the significant step of
adopting an official policy position on this issue.
Discussions were held with both the Government
and Opposition labour portfolio holders to convey the Guild’s longstanding view that the
minimum adult hourly rate of pay as prescribed
in the Minimum Conditions of Employment Act
1993, which is currently $9.20 per hour, should
be raised to an amount equivalent to the division
of the Contract Cleaners Award 1986 weekly rate
for adult employee cleaners, which is currently
$11.56 per hour.
4. The Guild does not want and has never sought
standard terms and conditions of employment
within the contract cleaning industry. To raise the
minimum hourly rate of pay contained in the
Minimum Conditions of Employment Act 1993.
5. The intention of the Guild in its submission to
the Chief Executive Officer of the Department of
Productivity and Labour Relations dated 12 October 2000 as part of its Adult Wage Review was
for an upward adjustment in the minimum hourly
rate of pay to be set in the Minimum Conditions
of Employment Act 1993. The Guild has not
sought to alter the range of industrial instruments
available at present.
6. The Guild sought, through the Minimum Conditions of Employment Act 1993, that cleaners in
Western Australia earn, as a minimum, no less
than the hourly rate of $11.56, irrespective of the
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balance of the terms and conditions of employment contained in the instrument by which they
are bound.”
151 It can be inferred from these submissions and from the
submissions made on behalf of the other parties and
interveners and from the evidence before the Commission
relating, in particular, to the basis of tendering for
contracts that the terms and conditions being offered in
the industry under workplace agreements are unlikely to
be conditions that are better than Award conditions. On
the contrary, they are lesser conditions. We are satisfied
that it is appropriate to draw such an inference and we do
so. We conclude that because of the exclusive nature of
offers of employment pursuant to workplace agreements,
such offers containing conditions and rates which are
substantially lower than those provided by the Award,
and that it is only in a limited range of areas that employees
are being offered work other than exclusively on such a
basis, that opportunities for employment in the industry
at Award rates and conditions are becoming increasingly
limited. The employers compete for work available from
other organisations and businesses, which are aware of
the opportunities for reduced costs, and accordingly, place
pressure on the industry to utilise those cost reduction
opportunities.
Capacity of Employers to Pay
152 No submission has been made on behalf of any party or
intervener that employers in the industry do not have the
capacity to pay Award rates of pay and conditions of
employment.
Changes in Productivity
153 It is contended on behalf of the Guild that the Award
provides for rigid working arrangements and the
consequence of such arrangements is that Award
conditions prohibit improvement in productivity. If that
is the case there is provision in the Award that provides
for inflexible work practises to be removed and it is open
to the parties to the Award and Respondents bound by
common rule to utilise the award modernisation procedure
in clause 29 of the Award.
154 Clause 29 of the Award provides—
“(1) The parties to this award are committed to cooperating positively to increase the efficiency and
productivity of the industry, and to enhance the
career opportunities and job security of employees in the industry.
(2) At each plant or enterprise a consultative mechanism may be established by the employer, or shall
be established upon request by the employees or
their Union. The consultative mechanism and procedure shall be appropriate to the size, structure
and needs of that plant or enterprise and shall be
agreed between the employer and the Union.
(3) Where a consultative committee is established, it
will be free to address any matter which is consistent with the objectives of subclause (1) of this
clause. Where matters addressed concern award
provisions then the Union shall be notified and
invited to attend consultative committees.
(4) Discussions that take place will have regard to
the following requirements—
(a) the changes sought shall not affect provisions reflecting State standards;
(b) the majority of employees affected by the
change at the plant or enterprise must genuinely agree to the change;
(c) any agreement shall not, in the context of
a total package, provide for a set of conditions of a lesser standard than that provided
by the award and no employee shall have a
lesser income as a result of the conditions
provided for in such agreement;
(d) the Union must be a party to any agreement which affects the wages and/or
conditions of employment of employees;
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(e) the Union shall not unreasonably oppose
any agreement;
(f) any agreement relating to award matters
shall be subject to approval by the Western
Australian Industrial Relations Commission and, if approved, shall operate as a
schedule to this award and take precedence
over any provision of this award to the extent of any inconsistency;
(g) if agreement cannot be reached on a particular issue, then the matter may be
referred to the Western Australian Industrial Relations Commission for
determination.”
155 Further it is open to the parties to the Award to make an
application to amend the Award under Principle 10 of the
State Wage Principles, yet no evidence was adduced or
submissions made to the Commission that suggests that
the employers have made such applications.
Public Interest
156 The Mines and Metals Association argues in its written
submissions that the legislative framework gives
precedence to the WPA (and the system of workplace
agreements offered under it) over the Act (and its system
of awards and enterprise agreements).
157 The Minister submits that the WPA is directed to
providing employers and employees the freedom of
choice to directly negotiate conditions relevant and
appropriate to their individual workplaces and their
business requirements. Further, that a consequence of
granting the Union’s application would be to defeat the
stated intention of Parliament. The then Minister for
Labour Relations in a second reading of the Workplace
Agreement Bill said at page 1450 of Hansard on 8 July
1993—
“The Bill is an essential ingredient of the Government’s pre-election commitment to the better
management of the State’s economy and more jobs.
The Government holds that only by providing workers and employers with choices and freeing them
from the rigidity of the present Industrial Relations
system will genuine opportunities for increased productivity and wealth creation occur. Such stimulation
is essential if real and lasting jobs are to be developed …… the essential themes under pinning this
Industrial Relations legislation are—
• to enable better co-operation and communication between employers and employees;
• to provide for a simpler more efficient system;
• to establish greater protection of individual
rights; and
• to ensure a clear recognition of collective
rights and responsibilities.”
158 A similar submission was made on behalf of the Minister
in the RGC case. It was held by the majority of the
Industrial Appeal Court that the second reading speech
does not deal with the situation where there is a decision
or policy by an employer choosing to employ only on
the basis of a workplace agreement. (See RGC case at
[90-91]; 2448).
159 It is also argued on behalf of the Minister, the Chamber
and the Mines and Metals Association that if this
application is to succeed that there is no reason why this
decision will not flow on to other awards generally. The
Commission notes that the evidence in this case has
established the basis for its decision, and that is evidence
related to the particular policies, practices and their
consequences in and for this industry and its employers
and employees, and no others. There is no evidence before
us in this matter that other industries have a policy of
obtaining contracts for work by tendering for that work
based on rates and conditions that are overall less than
Award rates and conditions of pay. Ms Jackson testified
that there is no other industry that the Union covers that
has suffered a downward trend in wages and conditions
offered to prospective employees.
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160 In relation to the submissions made on behalf of the Mines
and Metals Association, it is plain that a decision of this
Commission in respect of this application could not flow
to the mining industry because mining employees in
general are not low-paid workers and the industry pays
much higher wages than the average. In a document
“Minerals and Energy in Western Australia, Bedrock of
the Economy 2001” and published by the Chamber of
Minerals and Energy of Western Australia Inc, at page
51 the average total earnings of employees for all
industries and for the mining industry between 1994 to
2000 are shown in graph form. That graph shows that the
average total earnings for employees in the mining
industry in 2000 were approximately $1,400 per week.
161 After having regard to all of the evidence given in these
proceedings and to the submissions made on behalf of
all of the parties and intervenors we have concluded that
the Union’s application to vary the Award should be
granted. However we are of the view that after having
regard to the jurisdictional arguments in respect of “refusal
to employ” and the uncontroverted evidence of Mr Bond
that some prospective employees may wish to be
employed under the terms of a workplace agreement, the
Award should be varied by the insertion of a clause in the
following terms—
“Where an offer of employment is made by a Respondent to a prospective employee and the offer is
subject to the prospective employee entering into a
workplace agreement the following provisions shall
apply—
(1) If the prospective employee advises the Respondent he/she wishes his/her terms and
conditions of employment to be regulated by
the award and the Respondent refuses to employ the prospective employee on that basis,
the Respondent is required to make a further
offer of employment. The further offer shall
be to engage the prospective employee pursuant to a contract of employment which, if in
writing, is expressed to be not intended for or
capable of registration as a workplace agreement and the terms which shall reflect those
of this award.
(2) Nothing in sub-clause (1) of this clause shall
prevent the Respondent from making a further offer to engage the prospective employee
pursuant to a workplace agreement at the same
time as an offer to engage is made under subclause (1) of this clause.
(3) For the purposes of this clause “prospective
employee” means any person a Respondent
proposes to engage as an employee to perform
work any part of which is referred to or covered by a classification contained in the
award.”
Operative Date
162 As to the question of operative date, the Union argues
that there ought be retrospectivity on the basis that
employers have been aware of the application for some
time and the employers’ policy, which created the need
for the application, commenced in 1997. The employers
argue against retrospectivity particularly on the basis of
the tendering process and the awarding of contracts, which
means that a retrospective award amendment might place
upon the industry the need to revise contacts to provide
for changes, which will effect the profitability of any
contract.
163 The history of this application is that the notice of
application was filed on 28 June 2000. It was served on
the respondents on 29 June 2000. On 20 July 2000, the
Union wrote to the Chief Commissioner seeking the
matter be brought on for hearing and determination by a
Commission in Court Session. The matter was then
allocated to Scott C and following a conference where it
became clear that conciliation was unavailing was referred
to the Commission in Court Session for hearing and
determination. A number of conferences were convened
for the purpose of facilitating the hearing of the matter.
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The hearing was set down for 19 and 20 October 2000
and additional dates were allocated when it became clear
that the matter would not be completed within two days.
The hearing concluded on 22 December 2000. The
Commission in Court Session moved to ensure that the
hearing of the matter was concluded expeditiously. It
could not be said that there was any unreasonable or
unexplained delay in the hearing of the matter.
164 Section 39(3) of the Act, provides that the Commission
may give retrospective effect to this application, where
there is no agreement or if there are special circumstances
which make it fair and right to do so.
165 Retrospectivity in decisions of the Commission usually
relates to rates of pay and conditions of employment,
which can be applied at any time, for example, through
back pay. However, it is not possible to apply
retrospectively a provision that requires certain actions
to be taken at a particular time, in this case, at the time of
recruiting staff. Those actions cannot be taken other than
at the time of recruitment. One cannot retrospectively
apply a recruitment condition to employees who have
already been offered and taken up employment. Such a
situation would be impracticable. Further, the employers
could not have anticipated the form of order which we
intend to issue, which is different from that sought by the
Union.
166 Even if there were some special circumstance, which in
isolation would make if fair and right to give retrospective
effect to the order, it would be necessary to weigh that
against the practicalities of the implementation of this
order. Any employer who has recruited employees using
a policy of offering employment only on the basis of a
workplace agreement until the date of the order, would
be in breach of the Award and subject to prosecution for
conduct that could not reasonably have been predicted.
We are satisfied that there are no special circumstances
that make it fair and right to award retrospectivity. The
Award amendment shall apply from the date of the order.

2001 WAIRC 02669
CONTRACT CLEANERS AWARD, 1986.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
AIRLITE CLEANING PTY LTD AND
OTHERS, RESPONDENTS
CORAM
COMMISSION IN COURT SESSION
COMMISSIONER P E SCOTT
COMMISSIONER S J KENNER
COMMISSIONER J H SMITH
DELIVERED
MONDAY, 30 APRIL 2001
FILE NO/S
APPLICATION 975 OF 2000
CITATION NO. 2001 WAIRC 02669
__________________________________________________________________________

Result
Award Varied
Representation
Applicant
Mr D H Schapper of counsel
Schedule B Respondents
Mr R L Le Miere QC and Mr H Downes
agent on behalf of—
Airlite Cleaning Pty Ltd
Linfoot Cleaning Service
Berkeley Challenge Property Services
Pty Ltd

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

Interveners

`

Mr R L Le Miere QC and Mr H Downes
agent on behalf of—
Delron Cleaning Pty Ltd
Jastaine Pty Ltd trading as Jason
Cleaning Services
Mango Hill Pty Ltd trading as Arrix
Integrated
Narnook Pty Ltd trustee on behalf of
the Myles Family Trust trading as
Morley General Cleaning Service
Neatclean Pty Ltd
Oaktex Holdings Pty Ltd trading as
Makedonia Cleaning Services
Prestige Property Services
Quirk Holdings Pty Ltd
Westralian Pty Ltd
Ms C Fitz Gibbon of counsel and Mr G
Blyth on behalf of—
Mulder Family Trust t/a Leeder
Cleaning Services
Gracetown Holdings Pty Ltd trading
as Elite Carpet Dry Cleaning
Woodglen Investments Pty Ltd trading
as J R’s Cleaning Service
Dew Cleaning Services
Mr R J Andretich of counsel on behalf
of—
Hon Minister for Labour Relations
Mr G Blyth on behalf of—
Chamber of Commerce and Industry
Western Australia
Mr A J Power of counsel, and later Mr R
Gifford, on behalf of—
Australian Mines and Metals Association
Mr O Moon on behalf of—
Master Cleaners Guild of Western
Australia

__________________________________________________________________________

Order.
HAVING heard Mr D H Schapper, of counsel, on behalf
of the Applicant and Mr R L Le Miere, QC, and Mr H
Downes agent on behalf of Schedule B Respondents and
interveners, Ms C Fitz Gibbon, of counsel, and Mr G Blyth
on behalf of the Chamber of Commerce and Industry of
Western Australia and on behalf of various Respondents,
Mr R J Andretich, of counsel, on behalf of the Hon Minister for Labour Relations, Mr A J Power, of counsel, and
later Mr R Gifford, on behalf of the Australian Mines and
Metals Association and Mr O Moon on behalf of the Master Cleaners Guild of Western Australia the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders—
THAT the Contract Cleaners Award, 1986 No. A6 of
1985 be varied in accordance with the following Schedule and that such variation shall have effect from the date
hereof.
(Sgd.) P.E. SCOTT,
[L.S.]
Commission in Court Session.

Schedule.
1. Clause 2.—Arrangement: Delete this clause and insert
the following in lieu thereof—
2.—ARRANGEMENT
1. Title
1B. Minimum Adult Award Wage
2. Arrangement
3. Area and Scope
4. Term

5.
6.
7.
8.
9.
10.
10A.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
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Definitions
Hours
Overtime
Shift Work
Higher Duties
Contract of Service
Freedom of Choice
Breakdowns
Absence Through Sickness
Holidays
Annual Leave
Time and Wages Record
Maternity Leave
No Reduction
Special Rates and Conditions
Fares, Travelling Time and Transport
Wages
Long Service Leave
Payment of Wages
Posting of Awards and Notices
Location Allowances
Compassionate Leave
Part-Time Employees
Effect of 38 Hour Week
Dispute Settlement Procedures
Award Modernisation and Enterprise Consultation
Appendix—Resolution of Disputes Requirements
Schedule A—Parties to the Award
Schedule B—Respondents
Schedule C—Liberty Reserved
Appendix—S.49B—Inspection Of Records Requirements

2. Clause 10.—Contract of Service: Immediately
following Clause 10.—Contract of Service insert a new
number, title and clause, Clause 10A.—Freedom of Choice
as follows—
10A.—FREEDOM OF CHOICE
Where an offer of employment is made by an employer to a prospective employee and the offer is
subject to the prospective employee entering into a
workplace agreement the following provisions of this
clause shall apply—
(1) If the prospective employee advises the employer
he/she wishes his/her terms and conditions of employment to be regulated by this award and the
employer refuses to employ the prospective employee on that basis, the employer is required to
as soon as reasonably practicable make a further
offer of employment to that prospective employee. The further offer shall be to engage the
prospective employee pursuant to a contract of
employment which is expressed to be not intended
for or capable of registration as a workplace agreement and the terms of which shall reflect those
of this award.
(2) Nothing in sub-clause (1) of this clause shall prevent the employer from making a further offer to
engage the prospective employee pursuant to a
workplace agreement at the same time as an offer to engage is made under sub-clause (1) of this
clause.
(3) For the purposes of this clause: “prospective
employee” means any person an employer proposes to engage as an employee to perform work
any part of which is referred to or covered by a
classification contained in this award.
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Supplementary Reasons for Decision.
THE COMMISSION IN COURT SESSION: Following
the issuing of the Reasons for Decision and the Minutes
of Proposed Order, the Union advised the Commission
that it wished to speak to the Minutes and proposed some
changes to the terms of the proposed Order. The
respondents indicated that a number of those changes
were agreed. Those agreed changes are to be incorporated
in the Order.
As to the disputed changes proposed by the Union they
are firstly that the word “employer” be substituted for
the word “Respondent” wherever it occurs within the
Minutes of Proposed Order. The Union says that this is
on the basis that the Award refers to employers rather
than respondents, that the suggested change would
provide consistency of wording throughout the Award,
and avoid any argument that the clause is applicable only
to named respondents. The respondents say that the
Reasons make clear in paragraph 128 that it was the
Commission in Court Session’s intention that the clause
apply only to named respondents. We do not agree with
this submission that the proposed clause is to be so limited.
We agree with the changes suggested by the Applicant
on the basis that it was the Commission’s intention that
all employers bound by the Award whether they be named
respondents or bound by common rule, would be subject
to this decision. There is no reason for the clause to be
limited to only the named respondents.
The second issue raised by the Union is that it seeks to
have the words “or fails” inserted into subclause (1) after
the words “and the employer refuses”. The Reasons for
Decision make clear that the Commission based its finding
of jurisdiction upon the refusal to employ. To add the words
suggested by the Union would add a dimension not
contemplated by the Reasons for Decision. Accordingly,
the addition of those words is not appropriate.
The third change suggested by the Union which was
opposed by the respondents is the insertion of the word
“immediately” into subclause (1) after the words “the
employer is required to”. The insertion of this word may
raise practical problems and an employer may be in breach
of the Award if, for any one of a number of practical
circumstances arising, the employer is not able to
immediately make a further offer of employment.
Accordingly, we have decided that the words “as soon as
reasonably practicable” more adequately reflect the
Commission’s intention and may cope with any difficulties
which may arise in the practical application of the provision.

Result
Award Varied
Representation
Applicant
Mr D H Schapper of counsel
Schedule B Respondents
Mr R L Le Miere QC and Mr H Downes
agent on behalf of—
Airlite Cleaning Pty Ltd
Linfoot Cleaning Service
Berkeley Challenge Property Services
Pty Ltd
Interveners
Mr R L Le Miere QC and Mr H Downes
agent on behalf of—
Delron Cleaning Pty Ltd
Jastaine Pty Ltd trading as Jason
Cleaning Services
Mango Hill Pty Ltd trading as Arrix
Integrated
Narnook Pty Ltd trustee on behalf of
the Myles Family Trust trading as
Morley General Cleaning Service
Neatclean Pty Ltd
Oaktex Holdings Pty Ltd trading as
Makedonia Cleaning Services
Prestige Property Services
Quirk Holdings Pty Ltd
Westralian Pty Ltd
Ms C Fitz Gibbon of counsel and Mr G
Blyth on behalf of—
Mulder Family Trust t/a Leeder Cleaning Services
Gracetown Holdings Pty Ltd trading
as Elite Carpet Dry Cleaning
Woodglen Investments Pty Ltd trading as J R’s Cleaning Service
Dew Cleaning Services
Mr R J Andretich of counsel on behalf
of—
Hon Minister for Labour Relations
Mr G Blyth on behalf of—
Chamber of Commerce and Industry
Western Australia
Mr A J Power of counsel, and later Mr R
Gifford, on behalf of—
Australian Mines and Metals
Association
Mr O Moon on behalf of—
Master Cleaners Guild of Western
Australia
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PRESIDENT—
Matters dealt with—
2001 WAIRC 02703
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
KINGSCAPE HOLDINGS PTY LTD,
APPLICANT
v.
GARY KENNETH SMITH, DON
SAMUEL EVILL, RESPONDENTS
CORAM
HIS HONOUR THE PRESIDENT P J
SHARKEY
DELIVERED
THURSDAY, 3 MAY 2001
FILE NO/S
PRES 8 OF 2001
CITATION NO. 2001 WAIRC 02703
_______________________________________________________________________________

Decision
Appearances
Applicant
Respondents

Application granted by consent.
Mr O C Moon, as agent
Mr G T Stubbs (of Counsel), by leave
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Order.
This matter having come on for hearing before me on the 3rd
day of May 2001, and having heard Mr O C Moon, as agent,
on behalf of the applicant and Mr G T Stubbs (of Counsel),
by leave, on behalf of the respondents, it is this day, the 3rd
day of May 2001, ordered and declared by consent as follows—
(1) THAT the applicant has a sufficient interest as required by s.49(11) of the Industrial Relations Act
1979 (as amended) (hereinafter referred to as “the
Act”) and was therefore entitled to apply for the orders which appear hereunder.
(2) THAT appeal No FBA 20 of 2001 has been instituted within the meaning of s.49(11) of the Act.
(3) THAT the order made by the Commission on the
20th day of April 2001 in applications Nos 1377
and 1378 of 2000 be and is hereby wholly stayed
pending the hearing and determination of appeal No
FBA 20 of 2001, or until further order, subject to
and conditional upon the applicant complying with
the orders and conditions hereinafter expressed.
(4) THAT the applicant herein shall make payment according to orders 3 and 4, as ordered to be paid by
the Commission in its said order of the 20th day of
April 2001 in applications Nos 1377 and 1378 of
2000, into the Dwyer Durack Trust Account, the first
such payment to be made on or before the 11th day
of May 2001.
(5) THAT if any dispute as to the administration of the
said account shall arise the same shall be referred
forthwith to the Registrar of the Western Australian
Industrial Relations Commission for the time being,
whose decision in the matter shall be final and bind
all parties.
(6) THAT all or any liability for taxes or charges of any
kind which might become due and payable in respect of such account shall be discharged by the
applicant who shall indemnify the respondents
against any claim in respect of the same.
(7) THAT in the event of any failure to comply with all
or any of these conditions, then there shall be liberty to apply on 48 hours’ notice to revoke this order
or any part thereof, and/or for any other necessary
orders or directions.
(8) THAT in the event of the appeal herein being dismissed, then the monies in such account shall be
paid forthwith without any deduction to the respondents.
(9) THAT in the event of the appeal herein being upheld, then the monies in such account shall be paid
forthwith without any deduction to the applicant.
(10) THAT the President may at any time upon application by any party hereto and without affecting the
generality of his ability to give further directions—
(a) Fix further conditions.
(b) Vary these orders.
(11) THAT there be liberty to apply on 48 hours’ notice
in relation to clarification of this order or for any
ancillary orders or directions necessary to achieve
what these orders require, save and except in relation to decisions made by the Registrar and pursuant
to order (5) hereof.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
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AWARDS/AGREEMENTS—
Application for—
ANTRON ENGINEERING INDUSTRIAL
AGREEMENT.
No. AG 178 of 1997.
2001 WAIRC 02765
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS,
CONSTRUCTION,
MINING, ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN
BRANCH,
APPLICANTS
v.
ARTHUR WILLIAM AND WENDY
MAXINE HUTCHINSON T/A
ANTRON
ENGINEERING,
RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
THURSDAY, 3 MAY 2001
FILE NO
AG 178 OF 1997
CITATION NO. 2001 WAIRC 02765
____________________________________________________________________________

Result

Withdrawn

____________________________________________________________________________

Order.
WHEREAS on 5 August 1997 The Western Australian Builders’ Labourers, Painters & Plasterers Union of Workers and
Other applied to the Commission to register an Agreement
pursuant to s.41 of the Industrial Relations Act, 1979; and
WHEREAS on 3 May 2001 the applicant unions sought
leave to withdraw the application; and
WHEREAS the Commission granted leave.
NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979, the Commission, hereby
orders—
THAT the application be, and is hereby, withdrawn.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

INFORM CONSTRUCTION ENTERPRISE
BARGAINING AGREEMENT 1996.
No. AG 337 of 1996.
2001 WAIRC 02766
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CONSTRUCTION,
MINING,
ENERGY,
TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN
BRANCH,
APPLICANT
v.
INFORM CONSTRUCTION PTY LTD,
RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
THURSDAY, 3 MAY 2001
FILE NO
AG 337 OF 1996
CITATION NO. 2001 WAIRC 02766
____________________________________________________________________________

Result

Withdrawn

____________________________________________________________________________
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Order.
WHEREAS on 17 December 1996 The Construction, Mining, Energy, Timberyards, Sawmills and Woodworkers Union
of Australia—Western Australian Branch applied to the Commission to register an Agreement pursuant to s.41 of the
Industrial Relations Act, 1979; and
WHEREAS on 3 May 2001 the applicant union sought leave
to withdraw the application; and
WHEREAS the Commission granted leave.
NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979, the Commission, hereby
orders—
THAT the application be, and is hereby, withdrawn.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

PUBLIC SERVICE
ARBITRATOR—
Awards/Agreements—
Variation of—
PUBLIC SERVICE ALLOWANCES (FISHERIES
AND WILDLIFE OFFICERS) AWARD 1990.
No. PSA A 5 of 1986.
2001 WAIRC 02583
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED, APPLICANT
v.
EXECUTIVE DIRECTOR, FISHERIES
WESTERN
AUSTRALIA,
EXECUTIVE
DIRECTOR,
DEPARTMENT OF CONSERVATION
AND LAND MANAGEMENT,
RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
TUESDAY, 17 APRIL 2001
FILE NO/S
P 17 OF 1999
CITATION NO. 2001 WAIRC 02583
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AGREEMENTS—
Industrial—Retirements from—
C. S. PERROTT INDUSTRIAL AGREEMENT.
No. AG 197 of 1997.
IN THE WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
No. 793 of 2001
IN THE MATTER of the Industrial Relations Act 1979
and
IN THE MATTER of the filing in the Office of the Registrar
of a Notice of Retirement from Industrial Agreement in
accordance with section 41(7) of the said Act
Carl Anthony George and Sandra Lee Perrott trading as C &
S Perrott will cease to be a party to the C S Perrott Industrial
Agreement No AG 191 of 1997 on and from the 8th day of
June 2001.
Dated at Perth this 9th day of May 2001.
J. A. SPURLING,
Registrar.

VENTARA HOLDINGS INDUSTRIAL AGREEMENT.
No. AG 367 of 1997.
IN THE WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
No. 799 of 2001
IN THE MATTER of the Industrial Relations Act 1979
and
IN THE MATTER of the filing in the Office of the Registrar
of a Notice of Retirement from Industrial Agreement in
accordance with section 41(7) of the said Act
Ventara Holdings Pty Ltd will cease to be a party to the Ventara
Holdings Industrial Agreement No AG 367 of 1997 on and
from the 9th day of June 2001.
Dated at Perth this 10th day of May 2001.
J. A. SPURLING,
Registrar.

____________________________________________________________________________

Result

Discontinued

____________________________________________________________________________

Order.
WHEREAS on 20 September 1999 the Civil Service Association of Western Australia Incorporated applied to the
Commission for an order pursuant to the Industrial Relations
Act, 1979; and
WHEREAS on 26 May 2000 the Commission arbitrated on
which State Wage Principles applied and issued a Declaration
on 29 June 2000 and the matter was adjourned pending advice from the Applicant; and
WHEREAS on 17 April 2001 a Notice of Discontinuance
was filed, the Commission decided to discontinue the proceedings.
NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979, the Commission, hereby
orders—
THAT the application be, and is hereby, discontinued.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

NOTICES—
Award/Agreement matters—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Application No. A 2 of 2001
APPLICATION FOR AN AWARD
ENTITLED “BHP IRON ORE AWARD 2001”
On the 26 April 2001 a Notice of Application was published
in the Western Australian Industrial Gazette (81WAIG1003)
for a new Award, as entitled above, along with the parts of the
proposed Award that related to the area of operation or scope.
FURTHER NOTICE is given that a Notice of Answer and
Counter Proposal has been lodged in the Commission by BHP
Iron Ore Pty Ltd in which contains a “Counter Proposal
Award” Entitled “Iron Ore Production & Processing (BHP
Iron Ore Pty Ltd) Award No A2 of 2001.
As far as relevant, those parts of the proposed “Counter
Proposal Award” that relate to area of operation or scope are
published hereunder.
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3. AREA & SCOPE
3.1 This Award extends to and binds—
a) BHP Iron Ore Pty Ltd (“the Company”) and no
other employer;
b) the following unions—
• the Australian Workers’ Union, Western Australian Branch, Industrial Union of Workers—
• the Automotive, Food, Metals, Engineering,
Printing & Kindred Industries Union of Workers, Western Australian Branch;
• the Construction, Mining, Energy, Timberyards, Sawmills and Woodworkers Union of
Australia (WA Branch); The Communications,
Electrical, Electronic, Energy, Information,
Postal, Plumbing and Allied Workers Union
of Australia, Engineering and Electrical Division, WA Branch;
• the Transport Workers Union of Australia,
Industrial Union of Workers, Western Australian Branch,
c) all employees employed by the Company in the
callings mentioned herein.
3.2 The Award is restricted in its operations to the land and
premises occupied and controlled by the Company between
the 18th and 26th parallel of South latitude.
A copy of the proposed “Counter Proposal Award” may
be inspected at my office at the AXA Centre, 111 St George’s
Terrace, Perth.
J.A. SPURLING,
Registrar.
23 May 2001.

INDUSTRIAL MAGISTRATE—
Complaints before—
IN THE INDUSTRIAL MAGISTRATE’S
COURT OF WESTERN AUSTRALIA
HELD AT PERTH
Complaint No. 38 of 2000
Date Heard: 4 & 5 April 2001
Delivered: 2 May 2001
BEFORE: G. Cicchini I.M.
BETWEEN:
Paul Anthony Jones
Complainant
and
Barminco Pty Ltd
Defendant.
Appearances—
Mr G McCorry of Labourline—The Employment Law
Specialists appeared as agent for the Complainant.
Mr R H Gifford of Australian Mines and Metals Association Inc appeared for the Defendant.
Reasons for Decision.
Factual Background
The defendant is and was at all material times a corporation
conducting business in Western Australia. It provided and
continues to provide mining and consultancy services to the
gold mining industry.
In about September of 1998 the complainant contacted the
defendant’s human resources section with a view to gaining
employment. As a consequence of his inquiry and his subsequent discussions with Peta, the defendant’s administrative
officer he was offered employment as a diamond driller. The
offer of employment was made in a letter addressed to the
complainant dated 14 September 1998 (Exhibit 3). On the
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same day the complainant accepted the offer. The contract of
employment set out certain conditions of employment expressed to be as separate and additional to the conditions
prescribed by the AWU Gold (Mining and Processing) Award
No A1 of 1992 (the award). The agreement provided that the
complainant’s “minimum rates of earnings and base conditions” were to be those prescribed by the award.
The complainant was engaged to work a three-week roster
comprising fourteen consecutive twelve-hour shifts. Those
shifts were made up of seven night shifts and seven day shifts.
They were to be followed by seven days of unpaid leave. He
was required to attend work at Darlot on a “fly-in and fly-out
basis”. The complainant did in fact carry out duties upon that
basis. The complainant was told that he would be paid a daily
rate of $225.00 for each twelve-hour shift worked at Darlot.
In fact he was paid $226.00 per shift. In addition to the $226.00
per shift flat rate paid the complainant and other drillers were
paid production bonuses. The rates applicable were at the discretion of the employer. The bonus was calculated by adding
the total amount of drilling done by all employees during the
pay period and dividing the sum obtained by the total number
of shifts worked by all employees during that pay period and
thereafter multiplying the sum obtained by the number of shifts
worked by the complainant in the pay period. Accordingly
the amount payable to the complainant for each three weekly
period differed dependant upon production. On the available
evidence the payment per shift inclusive of bonuses paid to
the complainant during his employment with the defendant
ranged between $325.00 and $373.61.
On or about 4 January 1999 the complainant suffered an
injury at work. The exact circumstances of how the complainant came to suffer injury were not fully disclosed to the Court.
For my purposes it suffices to say that the complainant was a
passenger in a motor vehicle, which developed a serious mechanical fault resulting in an accident. By reason of the accident
he suffered a cut left eyebrow, a neck and whiplash injury.
Immediately following the accident, the “medics” treated the
complainant. He did not work that day. He returned to work
the following day. He worked for the ensuing four days but
could not continue on account of headaches. Consequently
he flew back to Perth to be medically treated.
When medically examined the complainant was advised that
he had received a whiplash injury which had obviously remained untreated. The complainant was unable to return to
his pre-accident occupation as a diamond driller on account
of such injury and was declared fit for light duties only.
Brian Smith, the defendant’s occupational health and safety
adviser managed the complainant’s workers’ compensation
case. Mr Smith, who was based in Kalgoorlie, was in regular
contact with the complainant and monitored his progress. Indeed he received all progress medical certificates issued with
respect to the complainant and was responsible for the complainant’s management with a view to his returning to his
pre-accident occupation.
Following the complainant’s medical assessment in Perth
the defendant arranged for him to work for an associated firm
namely CET Maintenance (CET) at Maddington. Mr Smith,
who organised the work, was told that the complainant would
be given light sedentary duties to perform but it appears from
the available evidence that that did not occur. The complainant testified that on his first day with CET he was required to
sweep an enormous area. On the second day he was required
to grind a lengthy piece of steel using a nine-inch angle grinder.
The performance of such work according to the complainant
resulted in the aggravation of his injuries rather than in his
rehabilitation. The complainant’s evidence regarding the work
he was required to perform for CET remains uncontradicted.
The complainant on medical advice declined to work further at CET. The defendant through Mr Smith was of the view
that the complainant was fit to perform light duties available
with CET. A dispute consequently arose between the complainant and the defendant. The result was that the complainant
was paid to and including 11 January 1999 but was not paid
thereafter. Consequently the complainant was left in a very
difficult financial situation. He was unable to work on account
of his work injury yet he was not receiving any payments.
Nor was he entitled to or receive social security benefits. His
situation was desperate. In order to receive some payment in

1184

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

light of his difficult circumstances the complainant wrote to
the defendant on 15 March 1999 seeking that he be paid out
ten days annual leave and four days sick leave then accrued.
On 16 March 1999 the complainant was paid $988.68 in unpaid annual leave and $395.47 in accrued sick leave.
The complainant’s predicament became the subject of legal
proceedings. On 19 March 1999 the parties came before a
conciliation officer of the Workers’ Compensation Conciliation and Review Directorate of Workcare Western Australia.
The outcome of the conciliation process was that the complainant agreed to forgo his claim for wages for the period 12
January 1999 to 16 February 1999 inclusive. Consequently
the defendant agreed to pay the complainant weekly payments
of compensation for the periods 4 January 1999 to 11 January
1999 inclusive and thereafter from 17 February 1999 and continuing. As part of the conciliation process the complainant
agreed to be actively involved and participate in any vocational rehabilitation program which had the approval of his
treating medical practitioner.
In or about February 1999 the defendant had engaged
“Workplace Consultancy Services” to act on its behalf in managing the complainant’s workers’ compensation and
rehabilitation situation. Ms Laura Nussbaum from that firm
became actively engaged in facilitating the complainant’s rehabilitation. To that end she, in or about mid to late April
1999, organised for the complainant to start working in a more
sedentary occupation as a security officer for Reids Protective
Services (Reids). Initially the complainant worked just a few
hours per day for Reids however his hours of work gradually
increased over time.
On 15 June 1999 Ms Nussbaum met with the management
of Reids in regards to the complainant. She was informed that
the complainant had proven to be a diligent and reliable worker
and that Reids would be interested in offering him ongoing
employment. It was agreed on that day that Reids would begin paying fifty percent of the complainant’s wages for the
hours worked during the ensuing four weeks. Thereafter Reids
would assume responsibility for the payment of the complainant’s full wages for the total number of hours worked for it. It
was envisaged that the complainant would average close to
full time hours over the course of a year. The arrangement
made was one made by Ms Nussbaum on behalf of the defendant on the one hand and Reids on the other. The
complainant was not privy to the agreement but was nevertheless happy to remain working for Reids.
On 13 July 1999 Ms Nussbaum reported to the defendant
concerning the complainant. She confirmed that Reids would
assume responsibility for the complainant’s wages in full as
from 19 July 1999. She reported that it was expected that he
would continue working full time hours earning an approximate amount of $640.00 gross per week. Ms Nussbaum also
reported that she had spoken to the complainant concerning
aspects of his rehabilitation including his work hours and his
ability to attend treatment programs such as physiotherapy.
She then went on to say—
“I will continue to monitor Mr Jones’ progress in his new
position as a security officer with Reid’s Protective Services and all going well, I hope that it may be appropriate
to close his vocational rehabilitation programme in approximately eight weeks. I will provide another report in
approximately four weeks and again prior to file closure.”
On or about 19 July 1999 Mr Brian Smith on behalf of the
defendant telephoned the complainant and spoke to him concerning his intentions regarding his employment. Mr Smith
testified that the complainant made it clear that he was happy
with the security work and that he was not intending to return
to drilling. According to Mr Smith the complainant confirmed
that he intended to remain working for Reids. Mr Smith suggested that given that the complainant intended to change his
vocation the paperwork should be tidied up. To that end the
complainant agreed to sign a termination of employment form
to be sent to him. However the complainant’s version of the
discussion is that Mr Smith contacted him saying that the termination form had to be signed so as to enable Reids to employ
him. Accordingly the complainant agreed to sign the termination form. Later that day in consequence of their discussion
Mr Smith unsuccessfully attempted to fax to the complainant
the termination form discussed. The fax number that Mr Smith
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had was incorrect and the form could not be transmitted. Eventually on 20 July 1999 the termination form was faxed to the
complainant care of Reids. The message accompanying the
form said—
“As discussed on phone—
Enclosed is a Termination Form that we need to allow us
to complete your termination from Barminco in accord
with the arrangement for Reid’s Security to become responsible for you from today 19th July.
I hope you enjoy your new job and prosper in the future
Regards
Brian Smith.”
The termination form, when received by the complainant,
was taken to his doctor. His doctor advised him against signing the form. She told him that by signing the form he could
be giving away more than just his employment with Barminco.
The complainant refused to sign the termination document on
account of the offending provision within the form. The offending clause provided—
“I hereby authorize any outstanding liability owing to
the Company to be deducted from my final pay.”
On 21 July 1999 the defendant’s insurer, namely GIO, sent
a fax message to Mr Smith stating inter alia—
“Mr Jones is now employed by Reid Protective Services
on a full time basis and is being paid more that (sic) his
pre-accident wages. Therefore, please cease Mr Jones’
wages from 19 July 1999.”
Mr Smith, in following up the termination form being returned, discovered that the complainant had become unwilling
to complete the form. Notwithstanding that, Mr Smith took
the view that a termination had occurred on account of the
complainant having agreed to work on a full time basis in a
totally different vocation for someone else. The complainant
was very happy to be working for Reids and was not intending to return to work for the defendant. The complainant
testified that notwithstanding his failure to return the termination form, Mr Smith wrote to him saying that his employment
had been terminated in any event.
In an internal memo dated 30 July 1999 addressed to his
superior concerning the complainant Mr Smith said—
“As he is now an employee of another firm and a further
10 days has passed since he received that form and he
has not returned it as promised, I believe the only correct
action now is for Barminco to complete the termination
as at the 19/7/99 and pay into his bank any outstanding
accrued monies owed to him.”
It is axiomatic that the defendant treated the complainant’s
employment terminated by agreement as at 19 July 1999.
The complainant continued to work for Reids. Regrettably
not long after, Reids went bankrupt owing the complainant a
large amount of money. The complainant remains unemployed.
He alleges that he continues to be unfit for work on account
of the injuries he sustained on 4 January 1999 whilst working
for the defendant.
The Issues
By his pleadings in the form of the amended statement of
claim dated and filed 12 April 2000 the complainant alleges
inter alia—
13) On 30 July 1999 the Defendant terminated the Complainant’s employment with effect from 19 July 1999
without notice or payment in lieu thereof, contrary
to clause 5 of the award and section 170CM of the
Workplace Relations Act 1996
14) At the date of termination the Complainant had accumulated, in accordance with section 23 of the
Minimum Conditions of Employment Act 1993 and
clause 21 of the award, 43/52 x 160 hours of annual
leave
15) At the date of termination the Complainant had accumulated, in accordance with section 19 of the
Minimum Conditions of Employment Act 1993, and
clause 22 of the award, 43/52 x 80 hours of sick
leave entitlements.
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16) The Complainant was entitled, pursuant to sections
5(1)(b), 18(1) and 18(2) of the Minimum Conditions
of Employment Act 1993 and clause 21(2)(b)(i) of
the award, to have his annual leave entitlements paid
to him at the base rate of pay under the common law
agreement of $226 per shift or $18.33 per hour.
17) The Complainant was entitled, pursuant to sections
5(1)(b), 18(1) and 18(2) of the Minimum Conditions
of Employment Act 1993, to have his sick leave entitlements paid to him at the base rate of pay under
the common law agreement of $226 per shift or
$18.83 per hour.
18) The Defendant failed to pay the Complainant his full
annual leave entitlement of 43/52 x 160 hours pay.
19) The Defendant failed to pay the Complainant his full
sick leave entitlement of 43/52 x 80 hours pay.
20) The Defendant failed to pay the Complainant his annual leave entitlements at the rate provided for under
the Minimum Conditions of Employment Act 1993
and Clause 21(2)(b)(i) of the award.
21) The Defendant failed to pay the Complainant his sick
leave entitlements at the rate provided for under the
Minimum Conditions of Employment Act 1993.
22) The Defendant failed to give the Complainant the
required notice or pay in lieu of notice of termination of employment.
23) The Defendant failed to pay the Complainant the
prescribed overtime rates of pay for 72 hours (6 days)
worked on Saturdays, 72 hours (6 days) worked on
Sundays and 12 hours worked on a public holiday
(28 September 1998) in the period 15 September
1998 to 31 December 1998.
Consequently the complainant claims as against the defendant the following—
1. An order that the Defendant pay to the Complainant
unpaid annual leave entitlements of $1436.92 plus
interest thereon pursuant to section 32 of the Supreme Court Act 1935.
2. An order that the Defendant pay to the Complainant
unpaid sick leave entitlements of $1212.60 plus interest thereon pursuant to section 32 of the Supreme
Court Act 1935.
3. An order that the Defendant pay to the Complainant
pay in lieu of notice of termination of $1130.00 plus
interest thereon pursuant to section 32 of the Supreme Court Act 1935.
4. An order that the Defendant pay to the Complainant
unpaid overtime entitlements of $905.84 plus interest thereon pursuant to section 32 of the Supreme
Court Act 1935.
5. An order that the Defendant pay a penalty of not
more than $1000 for each of 4 breaches of the award
and that the penalties imposed be paid to the Complainant; and
6. An order that the Defendant pay the costs and expenses of and incidental to these proceedings.
The defendant denies each of the allegations contained in
paragraphs 18 to 23 inclusive of the amended statement of
claim. Furthermore, the defendant disputes that it unilaterally
terminated the complainant’s employment on 30 July 1999 or
at all. It says that the complainant resigned from his position
with the defendant with effect from 19 July 1999. That was
done to facilitate the complainant taking up employment as a
security officer with Reids. The defendant says that on 19
July 1999 the complainant was requested to complete a termination clearance form in order to complete the paperwork
associated with the ending of the employment relationship.
Such action did not purport to represent an effecting of unilateral termination.
Furthermore, the defendant maintains the following as contained in paragraphs 5 to 14 inclusive of the particulars of
defence filed 14 March 2000—
5. Proportionate annual leave entitlement, pursuant
to the Award which had accrued up to and including
11 January 1999, namely to the value of $988.68,
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was paid to the complainant, as a result of compliance with his request.
6. Proportionate sick leave entitlement, pursuant to
the Award which had accrued up to and including
11 January 1999, namely to the value of $395.47,
was paid to the complainant, as a result of compliance with his request.
7. No further accrual of annual leave occurred beyond
11 January 1999, by virtue of sub clause (10) of the
‘Annual Leave’ clause of the Award.
8. No further accrual of sick leave occurred beyond 11
January 1999, by virtue of subclause (1) of the ‘Payment for Sickness’ Clause of the Award.
9. Subclause (10) of the ‘Annual Leave’ clause of the
Award is not inconsistent with section 23(2) of the
Minimum Conditions of Employment Act, as that
subsection only applies with respect to an entitlement that arises ‘each year of service’, and not
otherwise.
10. Subclause (1) of the ‘Payment for Sickness’ clause
of the Award is not inconsistent with section 19(2)
of the Minimum Conditions of Employment Act, as
that subsection only applies with respect to an entitlement that arises ‘each year’, and not otherwise.
11. In the alternative, in the event that an entitlement to
payment of pro rata annual leave or leave for illness
or injury, is held to apply, the payment for such leave,
pursuant to Section 18(1) of the Minimum Conditions of Employment Act, is to be according to the
payment provision prescribed under the common law
‘contract of employment’, applicable in this instance.
12. By virtue of that common law contract, such rate is
that of the ‘award rate’.
13. Such ‘award rate’ is not inconsistent with the terms
of subclause (2)(b) of the ‘Annual Leave” clause in
the Award, except possibly as to (2)(b)(iii)(bb), or
the terms of subclause (1) of the ‘Payment for Sickness” clause of the award.
14. The ‘production bonus’ payable to the complainant,
is not capable of falling within the description of the
term ‘rate’ as specified within the Annual Leave
clause, or the term ‘payment’ as specified within the
‘Payment for Sickness’ clause, and is therefore not
to be taken into account.
By its amended particulars of defence filed 30 May 2000
the defendant denied that it failed to pay overtime rates of pay
for work done on Saturdays and Sundays over the period 15
September 1998 and 31 December 1998 and on a public holiday on 28 September 1998. It says that such payments are
taken into account in the calculation of the payment of $226.00
per shift made to the complainant for the work done, and to
that extent are capable of being offset against that payment.
Evidentiary Matters in Dispute
The evidence in this matter is to a very large extent not disputed. Having said that it is clear that what was discussed
between Mr Smith and the complainant on 19 July 1999 concerning the issue of termination is very much in dispute.
Other witnesses in this matter were not directly involved
with the events in issue nor were they privy to such events at
the time that they occurred. Their involvement has come about
ex post facto in an attempt to rationalise payments made by
the defendant to the complainant. Mr Logan-Scales was called
to give expert testimony to assist in the calculation of entitlements based on a prospective finding that the $226.00 per
shift payment made to the complainant was not an award entitlement averaged out. Evidence relating to the calculation of
the flat $226.00 daily rate was given by Ms Arlene Roe and
by Mr Simon Fitzgerald. Ms Roe is the defendant’s Environmental Health and Safety Manager. Mr Fitzgerald is the
defendant’s Human Relations Manager. Neither Ms Roe nor
Mr Fitzgerald was directly involved in the formulation of the
$226.00 daily payment. It is self evident that their involvement has only come about ex post facto in an attempt to
rationalise the basis upon which the $226.00 per shift payment was made. It is obvious that neither of them have any
idea as to how the figure was arrived at. Indeed in each instance they have speculated as to how the figure was derived.
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Their calculations are based on assumptions, which have no
particular foundation. Mr Fitzgerald conceded that there was
no documentary evidence or other material held by the defendant, which would give any particular indication as to how
the daily rate was arrived at by his predecessor. It follows that
any evidence given by Ms Roe and Mr Fitzgerald does not
assist the Court in resolving the issue. Indeed their evidence
carries little weight.
Was the Complainant’s Employment Terminated Without
Notice or Payment?
As previously stated there is conflict as to the precise circumstances surrounding the complainant’s termination. The
complainant says that termination came about at the initiative
of the employer. The defendant denies that. I am asked by the
complainant to infer that the defendant has in effect orchestrated the termination of the complainant so that it could be
released from its obligations under sections 61 and 84AA of
the Workers’ Compensation and Rehabilitation Act 1981.
The complainant testified that Mr Smith told him that he
had to sign the termination document in order to facilitate his
full time engagement by Reids. He accordingly agreed to sign
the termination document but later retracted from that agreement following advice from his doctor. When cross-examined
the complainant explained that the only reason why he did
not proceed to sign the termination document was because he
thought that by signing the document he forfeited any further
claim against the defendant. He was concerned about the document’s impact upon his workers’ compensation claim. It
appears that the complainant’s concerns were without foundation.
On the other hand Mr Smith testified that he was in regular
contact with the complainant concerning his progress. In discussion the complainant indicated that he was not intending
to return to drilling and that he wanted to take up a position
with Reids. Given that the complainant had made it clear that
he would not be returning to drilling Mr Smith set about formalising the arrangement whereby the complainant’s ties with
the defendant would be severed. That was to facilitate the complainant’s ongoing employment with Reids. Mr Smith said
that there was no difficulty with that so far as the complainant
was concerned. Indeed he expressly sought it. Mr Smith suggests that the complainant’s concurrence is reflected by the
confirmation fax dated 19 July 1999 (Exhibit 18) that he sent
to the complainant on 20 July 1999. He said that the arrangement was subsequently frustrated by reason of the
complainant’s concern with a particular provision within the
termination document. Notwithstanding Mr Smith’s assurances that the provision did no more than address the issue of
the return of equipment supplied by the defendant, the complainant refused to sign the document for fear of losing his
rights.
When cross-examined Mr Smith vehemently denied advising the complainant that he was going to be terminated. Further,
he denied advising the complainant that his workers’ compensation payments would cease on account of the fact that
the complainant had full time work. He strongly reiterated
that the complainant told him that he was very happy working
for Reids and that he intended to remain working in the security industry from thereon in. Mr Smith strongly denied the
allegation that the termination of the complainant related to
defeating section 61 of the Workers’ Compensation and
Rehabilitation Act 1981.
The defendant suggests that in resolving the issues in dispute that I should find the complainant is not credible. I am
asked by the defendant to arrive at such a view by virtue of
evidence given by the complainant on the issue concerning
his current fitness. In my view that evidence is not relevant to
my consideration of the main issues. Furthermore such evidence given by the complainant is quite equivocal in any event.
I do not intend to delve into that issue except to say that it
does not of itself lead me to conclude that the complainant is
not credible. Although I cannot find that the complainant lacks
credibility, I am nevertheless of the view that he retains less
than a clear or accurate recollection of the events. Indeed his
evidence on the material issue of termination is quite cursory
and lacking in specificity. I am not satisfied that he has a clear
recollection of the discussions and events surrounding the issue.
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Mr Smith on the other hand demonstrated a far clearer recollection of events. There can be no doubt that he had a
particular interest in the outcome and to that extent recorded
his involvement with the complainant. That has enabled him
to recall with some degree of particularity the discussion that
took place with the complainant. Where there is conflict in
the evidence between Mr Smith and the complainant on the
issue of termination, I prefer the evidence of Mr Smith. The
complainant’s evidence is simply unreliable whereas Mr
Smith’s is not only reliable but also supported by documentary evidence.
Having accepted Mr Smith’s version of his discussions with
the complainant, could it be argued that the complainant’s
employment was terminated at the initiative of the defendant?
In Mohazab v Dick Smith Electronics Pty Ltd (No 2) (1995)
66 IR 200 the Full Court of the Industrial Relations Court of
Australia held at 205—
“That a termination at the initiative of the employer occurs when ‘the act of the employer results directly or
consequentially in the termination of the employment’”
In this matter the employer simply inquired on or about 19
July 1999 as to what the complainant intended to do. There
can be no doubt that the complainant made it clear to Mr Smith
that he had no intention of returning to work for the defendant as a driller. Furthermore he made it clear that he intended
to pursue a new vocation with Reids working within the security industry. It is not surprising therefore that termination
occurred in the manner described by Mr Smith. The complainant was already at that stage working for Reids almost
on a full time basis and it is obvious that he saw himself as
continuing to work for Reids in the future. The evidence overwhelmingly dictates an intention on the part of the complainant
to cut his ties with the defendant in order to facilitate his ongoing employment by Reids. Accordingly it follows that there
was a mutual agreement to terminate. The defendant was keen
to get the complainant off its books. Similarly the complainant was anxious to make a fresh start in a new vocation in the
security industry. Mutual termination accordingly resulted.
Termination was not contingent upon the termination form
being completed. That was a mere formality to confirm the
consensual oral termination that had previously occurred and
to tidy up issues relating to equipment held by the complainant. It therefore becomes self-evident that it was the mutual
acts of the complainant and defendant that resulted in termination rather than an act of the employer alone that resulted in
termination.
The complainant’s agent argues that an inference can be
drawn from page two of Exhibit 13 that the defendant had by
reason of its insurer’s stance decided to encourage the complainant to voluntarily leave his employment. He suggests that
there was an orchestration of events designed to defeat the
defendant’s obligations pursuant to sections 61 and 84AA of
the Workers’ Compensation and Rehabilitation Act 1981. He
contends that Exhibit 13 constitutes an admission in that regard. I respectfully disagree. I say that because firstly the
second page of the exhibit simply confirms the arrangements
previously made and agreed to and secondly because the fax
from GIO Australia to the defendant was transmitted on 21
July 1999 being two days after Mr Smith’s discussion with
the complainant. It is obvious that Mr Smith’s discussion with
the complainant did not take place in the light of GIO Australia’s fax. It was not, at that stage, in existence. I find that
there was no orchestration on the part of the defendant to have
the complainant resign. There was no unilateral act on the
part of the defendant that directly or consequentially resulted
in the termination of the complainant’s employment.
The complainant argues that, even if I find that there was a
mutual agreement to part company, there can be no waiver of
the notice of termination or payment in lieu thereof. In that regard I am taken to clause 5(4)(a) of the award, which provides—
“5(4)(a) Employment may be terminated under this award
by either the employer or employee giving notice of termination equivalent to the contract of service.”
However clause 5(4)(c) of the award provides—
“5(4)(c) By agreement, the employer and employee may
terminate the employment contract by giving a greater or
lesser notice period than prescribed in the contract of
employment.”
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Obviously clause 5(4)(c) of the award enables notice of termination to be extended or lessened. Notice can be lessened
to the extent that no notice is required if the parties agree. The
only reasonable inference to be drawn from the discussion
that took place between the complainant and Mr Smith on 19
July 1999 is that there was to be an immediate mutual termination without notice given by either side. Indeed their
discussions constituted an agreement in that regard falling
within clause 5(4)(c) of the award. It accordingly follows that
the complainant has failed to establish that the defendant has
failed to give him notice or pay in lieu of notice of termination of employment.
Is the Complainant Entitled to Sick Leave?
The complainant claims that in accordance section 19 of
the Minimum Conditions of Employment Act 1993 (MCE Act)
and clause 22 of the award he is entitled to 43/52 of 80 hours
of sick leave to the date of termination.
On 16 March 1999 the complainant was paid $393.47 in
accrued sick leave as a result of a request made by the complainant on 15 March 1999. It seems that the defendant did
not take issue with making such payment at that time. On 3
April 1999 following the conciliation conference the defendant recouped that sum. Accordingly the situation remains that
the complainant has not been paid any sick leave entitlements.
Section 19 of the MCE Act provides—
“19. Entitlement to leave for sickness etc.
(1) Subject to sections 20 and 22, an employee, other
than a casual employee, who is unable to work
as a result of the employee’s illness or injury, is
entitled to be paid for periods of absence from
work resulting from the illness or injury —
(a) in the case of a full-time employee, up to
10 working days or 80 hours, whichever is
the lesser, each year; or
(b) in the case of a part-time employee —
(i) who is paid a proportion of a full-time
employee’s pay; or
(ii) who is paid according to the number
of hours worked,
the proportion of the number of hours
worked each week that the average number
of hours worked each week bears to 40, up
to 80 hours each year.
(2) An entitlement under subsection (1) accrues pro
rata on a weekly basis.
(3) In subsection (1), “year” does not include any
period of unpaid leave.”
Relevantly section 22 of the MCE Act provides—
“22. Proof in support of claim for leave
An employee who claims to be entitled to paid leave under section 19 (1) is to provide to the employer evidence
that would satisfy a reasonable person of the entitlement.”
Subclauses 22(1) and (3) of the award provides—
“22.—Payment for Sickness.
(1) Subject as hereinafter provided an employee shall
be entitled to payment for non-attendance on the
ground of personal ill health for one sixth of a week
for each completed month of service. Payment hereunder may be adjusted at the end of each calendar
year or at the time the employee leaves the service
of the employer in the event of the employee being
entitled by service subsequent to the sickness to a
greater allowance than that made at the time the sickness occurred. This clause shall not apply where the
employee is entitled to compensation under the
Workers’ Compensation and Rehabilitation Act.
(2) ….
(3) No employee shall be entitled to the benefits of this
clause unless the employee produces proof satisfactory to the employer of sickness, but the employer
shall not be entitled to a medical certificate unless
the absence is for three days or more.”
The MCE Act and the award are in effect identical in respect of an underground employee’s entitlement to sick leave.

1187

Section 19(1)(a) of the MCE Act provides for 10 working
days or 80 hours whichever is the lesser. The award provides
for the equivalent of two weeks leave per year. Clause 6(3)(a)
of the award further provides that thirty seven and one half
hours inclusive of crib time should constitute a weeks work.
Clause 6(3)(b) provides that each shift shall consist of seven
and one half-hours per day or shift Monday to Friday inclusive. Accordingly it follows that whether one applies the award
or the MCE Act the result is the same that being the complainant is entitled to seventy five hours of sick leave per annum
rather than 80 as claimed.
The complainant contends that the defendant failed to pay
his full sick leave entitlement as at the date of termination.
The defendant maintains that proportionate sick leave accrued
up to 11 January 1999, was paid and that no further accrual of
sick leave occurred beyond 11 January 1999 by virtue of
subclause (1) of clause 22 of the award.
The pivotal issue to be determined with respect to sick
leave is whether the complainant can establish on the balance of probabilities that he was unable to work for the
defendant as a result of illness or injury. The period in
issue being 12 January to 16 February 1999. That is the
period in respect to which the complainant agreed to forego
his claim for weekly payments of compensation and during which he was not working.
The complainant maintains that notwithstanding his decision to forego payments of compensation that he was
nevertheless entitled to sick pay. This entitlement to sick pay
is however contingent upon the complainant producing proof
of his sickness. Subclause (3) of clause 22 of the award does
not require the production of a medical certificate unless there
has been an absence of three days or more. It is axiomatic that
the complainant was off work for more than three days during
the material period. The complainant has testified that he had
produced medical certificates to his employer that indicated
that he was not fit to perform his duties. The defendant did
not accept those certificates it seems in so far as the workers’
compensation claim was concerned.
Regrettably those certificates are not before me nor is there
any other medical evidence going to support the complainant’s illness or sickness for the period 12 January to 16
February 1999 inclusive. For all I know the complainant may
have not been suffering any sickness or illness at all during
that period. He may very well have been entirely fit only to
suffer a relapse on 17 February 1999, which then entitled him
to payments of workers’ compensation.
In my view it was crucial for the complainant to bring some
evidence of a medical nature before the Court to establish his
entitlement. He failed to do that. His mere assertions that he
was injured and unfit to work during the relevant period is not
sufficient. It is not for the defendant to exclude sickness or
illness as his agent suggests. To hold accordingly would result in the reversal of the onus of proof. The complainant has
a duty to produce some evidence of a medical nature to support his claim. Given that he has failed to do that it follows
that his claim for sick leave cannot succeed.
Before leaving the issue of sick leave it is important to note
that the $395.47 being the value of proportionate sick leave
entitlement accrued up to and including 11 January 1999 that
was initially paid to the complainant was appropriately recouped by the defendant pursuant to section 80(2) of the
Workers’ Compensation and Rehabilitation Act 1981.
Is the Complainant Entitled to Annual Leave Payments in
Excess of that Already Paid?
The complainant claims that the defendant has failed to pay
him his full annual leave entitlement consisting of 43/52 x
160 hours pay in accordance with section 23 of the MCE Act
and clause 21 of the award. The complainant also contends
that the award is less favourable than the MCE Act and that
therefore the MCE Act prevails with respect to his claim
Section 23 of the MCE Act provides—
“23. Entitlement to annual leave
(1) An employee, other than a casual employee, is entitled for each year of service, to paid annual leave for
the number of hours the employee is required ordinarily to work in a 4 week period during that year,
up to 160 hours.
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(2) An entitlement under subsection (1) accrues pro rata
on a weekly basis.
(3) In subsection (1), “year” does not include any period of unpaid leave.
(4) Subsection (1) does not apply to an employee of a
class prescribed by the regulations.”
The defendant denies the claim and says that the complainant’s proportionate annual leave entitlement accrued up to and
including 11 January 1999 to the value of $988.68 was paid
to him in accordance with his request made on 15 March 1999.
It says that no further accrual of annual leave occurred beyond 11 January 1999 by virtue of subclause (10) of clause
21 of the award. Further the defendant maintains that section
23(2) of the MCE Act is not inconsistent with clause 21(10)
of the award.
Relevantly subclause (10) of clause 21 of the award provides—
“(10) Any time in respect of which an employee is absent
from work, except time which the employee entitled to claim sick pay, or time spent on holidays or
annual leave as prescribed by this award shall not
count for the purpose of determining an entitlement
to annual leave.”
Furthermore the complainant argues clause 21(6) of the
award, which deals with the calculation of the entitlement to
annual leave, is similarly inconsistent with the MCE Act. The
complainant contends that a proper reading of clause 21(6)
would result in the complainant receiving a lesser entitlement
to that provided by the MCE Act. The complainant contends
that the provision precludes the taking into account any period not actually worked during any given cycle in the
calculation of annual leave entitlements. It is suggested that
the strict interpretation of the award would result in annual
leave accruing only for the periods that the complainant
worked. Accordingly any time not at work such as the third
week of the complainant’s work cycle could not be taken into
account. That, it is argued is inconsistent with the MCE Act,
which inherently takes into account time not worked within
any given cycle. The taking into account of time not actually
worked is permitted by the meaning of “year of service” as
provided for in section 23(1) of the MCE Act. It is put to me
by way of example that an employee working five days a week
Monday through to Friday inclusive would have the Saturday
and Sunday following included in calculating service accrued
with respect to annual leave entitlement. It is therefore argued
that a year of service means more than a requirement to work
for a year. It includes periods during which the employee has
not worked but has nevertheless remained in the service of his
or her employer. Accordingly it is suggested that periods of
leave can nevertheless constitute service, which is inconsistent with clause 21(6) of the award. The complainant’s agent
suggests that the MCE Act is deliberately structured to include such leave. In that way each of year of service in section
23 (1) of the MCE Act is to be read as “each year of employment”. That is so because it is clear that employment continues
during periods when employees are not working such as in
the case of designated rest periods and weekends. The complainant argues that such periods are not to be treated as periods
of unpaid leave for the purposes of the MCE Act. The reasoning for the argument is that employees are not normally
required to work on those days and accordingly they, although
constituting periods of employment or service, do not constitute periods of “unpaid leave”. Unpaid leave referred to in the
MCE Act must necessarily only refer to periods during which
an employee would normally be required to work but is absent by virtue of permission given by the employer such as in
the case of “parental leave”.
The complainant argues that the period 12 January 1999 to
16 February 1999 inclusive during which he did not carry out
work for the defendant but during which time he nevertheless
remained in the service of the defendant cannot be regarded
as unpaid leave as contemplated by the MCE Act. The term
“unpaid leave” in section 23(3) of the MCE Act contemplates
periods off work in the nature of leave requested and approved.
It is argued that all that occurred in this instance was that the
complainant did not attend work. The employer did not require him to work during the relevant period. That time off
was in the nature of a rest period rather than a period of leave
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requested by the complainant and approved by his employer.
It is suggested therefore that such leave constitutes time off
work which has not been paid but which does not otherwise
fall into the category of “unpaid leave” so as to disqualify the
complainant from taking such period into account when calculating the period of service in respect to annual leave
entitlements.
In determining the status of the complainant’s absence from
work for the period 12 January 1999 to 16 February 1999
inclusive it is obvious that such period cannot be regarded or
classified as sick leave. I say that because there is no evidence
before this Court to support such a finding. Having made such
a finding the question becomes whether during that period in
question the complainant did not work because he was not
required to work. Was his situation similar to an employee
not working weekends? In my view the answer is clearly in
the negative. I say that because it was the evidence of Mr Smith
that the complainant was required to work but failed to attend
work as required. I accept Mr Smiths’ evidence in that regard.
The fact that the complainant knew that he was required to
work during such period is also to be inferred from the fact
that he provided the defendant with medical certificates for
the relevant periods. The only reason why the complainant
produced the medical certificates was in an attempt to legitimise his absence from work. The certificates were also
produced to demonstrate his incapacity to perform the work
that his employer had instructed him to carry out. His absence
cannot therefore be categorised as a consensual absence in
the nature of an agreed rest period. There can be no doubt that
the complainant was required to work during the relevant period. He did not work purportedly on account of illness or
injury. His attempt to justify his absence did not meet with
success. Given that situation how is his absence to be treated?
In my view the only way in which it can be regarded is that
the complainant was absent from his work by permission of
the employer. The employer effectively permitted the complainant to absent himself from his duties. The fact that the
employer permitted such absence is to be inferred from the
fact that it took no action to terminate the complainant’s employment on account of abandonment. Accordingly the period
in question during which the complainant remained absent
from work was as a result of the defendant’s permission and
at its sole discretion. It falls within the ambit of “unpaid leave”
as contemplated by section 21(3) of the MCE Act. The period
cannot be taken into account in calculating annual leave entitlements.
I now turn to consider whether the complainant accrued leave
whilst on workers’ compensation. In this regard the complainant argues that clause 21(10) of the award is inconsistent with
section 23(1) of the MCE Act and that to the extent that it is it
has no effect. Section 5(2) of the MCE Act provides—
“(2) A provision in, or condition of, a workplace agreement, an award or a contract of employment that is less
favourable to the employee than a minimum condition of
employment has no effect.”
The complainant argues that he is entitled to payment of
annual leave for the period of annual leave accrued whilst on
workers’ compensation. The defendant for its part denies that
the complainant is entitled to accrue annual leave whilst on
workers’ compensation. It says that there is no inconsistency
between the MCE Act and the award. It says that an employee
is only entitled to annual leave for “each year of service” accrued pro rata on a weekly basis. It contends that whilst on
workers’ compensation the employee cannot be said to be in
the service of the employer.
The complainant argues for the reasons previously stated
that “each year of service” is to be read “each year of employment”. I respectfully disagree. The word “service” has
been specifically used by the legislature. It is not appropriate
to substitute it with another word. “Service” is capable of
definition and has its own particular meaning. The CCH Macquarie Dictionary of Employment and Industrial Relations
defines “service” to mean—
“the performance of duties as a servant; employment in
duties or work for another.”
It is apparent from the definition referred to above that the
word “service” connotes more than the contractual relationship between the employer and employee. Indeed it expressly
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addresses the performance of duties and the carrying out of
work. It is axiomatic that duties are not performed and an
employee does not carry out work whilst on workers’ compensation. Annual leave can only accrue whilst the employee
is engaged in the regular performance of duties as a servant
and during any consensual rest period that relates thereto. If
an employee is precluded from carrying out such duties on
account of injury, then during such period of incapacity the
employee cannot be said to be providing a service to his or
her employer notwithstanding that the employee remains
within the employment relationship.
The complainant’s argument with respect to entitlement to
annual leave whilst on workers’ compensation is contingent
on my acceptance of the argument that the word “service” in
section 23(1) of the MCE Act should be read as “ employment”. I do not accept that argument. The words are distinct
and have distinct meanings. I do not accept the complainant’s
argument that annual leave accrued to him whilst he was receiving weekly workers’ compensation payments. Accordingly
I hold that the MCE Act and the award are not inconsistent
with each other. The claim for unpaid annual leave cannot
succeed.
Has the Defendant Failed to Pay the Complainant Overtime?
It is not in issue that the defendant paid to the complainant
a flat daily rate of $226.00 per twelve-hour shift plus production bonuses. Clearly the production bonuses are to be
disregarded for the purposes of determining whether or not
the complainant has been paid in accordance with the award.
There is no doubt that the complainant was paid in excess of
the award entitlement for each shift carried out on Mondays
to Fridays inclusive be it a day shift or a night shift. What is in
issue however is whether the complainant was paid the appropriate rate for working Saturdays, Sundays and public holidays.
The defendant does not know how the $226.00 daily rate
paid was initially calculated. Mr Fitzgerald’s evidence and
that of Ms Roe is of no assistance. Their attempt at trying to
rationalise ex post facto how the $226.00 was arrived at carries no weight. Their calculations are based on presumptions
and assumptions. Accordingly their evidence does not support any contention of “averaging out”.
It is readily apparent from a consideration of clauses 8, 10,
11 and 12 of the award and in the light of the documentary
evidence before me that the complainant was underpaid for
each Saturday, Sunday and Public holidays he worked. I accept Mr Logan-Scales’ evidence in relation to the proper
calculations of the complainant’s entitlement. I find that the
complainant should have been paid $283.36 for each Saturday day shift he worked. He should have been paid $292.16
for each Saturday night shift he worked. He should have been
paid $295.68 for each Sunday day shift worked and $304.48
for each Sunday night shift worked. He should have been paid
$369.60 for each public holiday worked. However he was not
paid those sums but rather paid a daily rate of $226.00.
The documentary evidence supports the complainant’s contention that the defendant failed to pay him appropriate rates
for seventy two hours worked on Saturdays, seventy two hours
worked on Sundays and twelve hours worked on the Queens
Birthday public holiday on 28 September 1998 for the period
15 September 1998 to 31 December 1998. I find that the calculations of the total amount claimed in the sum of $905.89
to be correct. Those calculations are based on the lower day
shift rate for Saturday and Sunday and public holidays as opposed to the higher night shift rates for those days. That
approach was necessary given that it is impossible to discern
from the records available which days were actually worked
as day shift and which were actually worked as night shift.
Mr Fitzgerald in the course of his testimony on behalf of
the defendant maintained that clause 14 of the award applies
to defeat the complainant’s claim for overtime. It is axiomatic
however that the application of clause 14 is contingent upon
the union being notified. There is no evidence before this Court
that the union was notified and that the clause has application.
I accept Mr McCorry’s argument in that regard.
The defendant claims that offsetting applies in this instance
having regard to the very high income derived by the claimant and in particular by reason of the over award payments
made for work performed on Mondays to Fridays inclusive. I
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do not find force in the defendant’s arguments. The complainant was clearly entitled to the daily rate agreed plus any other
award entitlements in excess of the daily rate. The defendant
cannot now seek to offset over award and production bonuses
payments made for a particular purpose against underpayments. There is a long line of authorities including Poletti v.
Ecob, 91ALR 381, Como Investments Pty Ltd v. McCorry 72
WAIG 1282. Jose v. Geraldton Resource Centres Inc. 75 WAIG
2316 and The Automotive Food Metals Engineering Printing
and Kindred Industries Union of Workers Western Australian
Branch v. Centurion Industries Ltd (1997) 77 WAIG 319 which
dictate that offsetting in these circumstances is not possible.
Given the factual matrix of this case offsetting cannot occur.
I accordingly find that the complainant has been underpaid
$905.84.
Conclusion
The complainant’s claims for annual leave, sick leave and
pay in lieu of notice of termination are not made out. The
complainant claim for unpaid overtime is proved. I will now
hear the parties as to the orders to be made.
G. CICCHINI,
Industrial Magistrate.
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Order.
WHEREAS an application was lodged in the Commission
pursuant to section 7F of the Industrial Relations Act;
AND WHEREAS a conference between the parties was
convened;
AND WHEREAS the parties agreed that the application
brought before the Commission was not properly an application pursuant to section 7F of the Industrial Relations Act but
rather was a matter which was properly characterized as a
dispute referred to an arbitrator pursuant to Section 14—Dispute Settlement Procedure of the Workplace Agreement
between Mr Adams and Tiwest Pty Ltd;
AND WHEREAS the parties subsequently advised the Commission that they had reached an agreement in relation to the
matter the subject of the Arbitration;
AND WHEREAS the applicant subsequently advised the
Commission that he wished to withdraw his application;
NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—
THAT the application be withdrawn by leave.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.
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Reasons for Decision.
Sithy Fatima Bangsa-Jayah (“the Applicant”) made an
application under s.29(1)(b)(i) of the Industrial Relations
Act 1979 (“the Act”) on 24 February 2000 claiming that
she was harshly, oppressively and unfairly dismissed by
PEEDAC Pty Ltd (ACN O79 007 613) (“the
Respondent”) and the Perth Employment Enterprise
Development Aboriginal Corporation (“the Corporation”)
on 4 February 2000. The letters PEEDAC are an acronym
for Perth Employment Enterprise Development
Aboriginal Company.
At the commencement of the hearing the Applicant’s
counsel advised the Commission that the employer of
the Applicant is PEEDAC Pty Ltd. Consequently the claim
in respect of the Corporation was abandoned by the
Applicant.
The Respondent is engaged in providing opportunities
of work experience, training, employment and enterprise
development for Aboriginal people in Perth. It provides
direct training and develops commercial activities that
employ Aboriginal people with an aim to enable them to
move into mainstream employment. It is funded by the
Commonwealth Aboriginal Torres Strait Islander
Commission (“ATSIC”). The Respondent employs nonAboriginal people in specialist areas where they cannot
find Aboriginal people to fill positions. These persons
are expected to train Aboriginal people to take over their
role, so that long term employment with the Respondent
is not usually available to non-Aboriginal persons.
The Applicant’s employment was terminated on grounds
of unacceptable behaviour. The Respondent says it
terminated the Applicant’s employment after a history of
incidents that occurred in the two years that she was
employed. The issues of unacceptable behaviour the
Respondent says led to her dismissal were—
• her shouting and arguing in public;
• poor people skills;
• jeopardising of contracts—lawn mowing and
computer coverage;
• shouting when confronted by Mr Brown about
the computer issues;
• assistance to subversive political groups within
the corporation by assisting them to alter the constitution.
• by promoting dis-harmony between Ms May, Mr
Humphries and Mr Brown by saying that they
were out to take Ms May’s job and by citing Cora
and Mr Brown in her final answer to why she
should not be dismissed, in an attempt to provide
a smokescreen for her behaviour.
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• the Applicant was unable to take orders from male
superiors.
5 The Applicant was born in Sri Lanka and obtained legal
qualifications in that country. In 1979 she went with her
husband to Malaysia. Whilst there she taught law to
tertiary students. She remained in Malaysia until 1988.
She then came to Perth to reside. After her arrival in Perth,
the Applicant was employed in various types of
employment and later gained admission to the Supreme
Court of Western Australia as a legal practitioner in July
1995 after having completed her articles. Due to want of
opportunity she did not complete her restricted practice.
6 The Applicant commenced employment with the
Respondent on 12 January 1998. She was employed under
the Job Start Programme which is an initiative of the
Commonwealth Department of Employment, Education,
Training and Youth Affairs after being interviewed by Mr
Tony Wright who was at that time the Respondent’s
Manager. She was initially engaged on a part-time basis
in the position of Administrative Assistant. The wage
subsidy agreement stated that she was engaged to answer
phones, client liaison, photocopy, faxing and general
administrative work.
Applicant’s Duties
7 The Applicant testified that when she first commenced
employment with the Respondent she was asked to assist
in the process of amending the constitution of the
Respondent.
8 ATSIC determined that the Corporation (that owns the
Respondent) was required to have its funding separated
so that the funding would be managed by the Respondent
and not by the Corporation. This decision was made in
an attempt to avoid factional infighting. In particular
ATSIC required that the Respondent’s constitution be
drafted so that no members of the Corporation can sit on
the Board of the Respondent, or to have power to direct
the Respondent, as the role of the Corporation should be
to decide the policies the Respondent should adopt.
9 The Applicant’s role changed over time in that the
organisation grew and was restructured. However,
essentially her role was to act as an Administrative
Assistant to the Commercial Manager who in turn
reported to the Managing Director of the Respondent. A
large part of her role was to assist in the day to day
management of lawn mowing contracts.
10 The Applicant testified that her duties were set out in a
document from the Respondent’s Operational Manual.
That document sets out the duties for the position of
Commercial Administration Officer. Those duties are as
follows—
“1. General
1.5 To provide administrative support.
6.6 Undertake duties in line with the position
and as directed by the Commercial Manager.
2. RECEPTION
2.1 To relieve at reception when necessary.
3. ADMINISTRATIVE SUPPORT
3.1 Develop and oversee systems for recording, filing, mail in and out and faxes related
to the commercial activities.
3.4 To ensure the distribution, filing and information is maintained for all commercial
activities, in consultation with the Financial Services.
3.5 To assist other administration staff in general administrative duties including
stationary supplies, financial assistant, typing, photocopying and filing as required.
3.6 Respond to inquiries as related to the position.
3.7 Provide administrative support to the
project officers.
3.6 Organise appointments and meetings for
the Commercial Manager.
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3.7 Attend meetings and workshops as directed.
3.8 As directed by the Commercial Manager
provide administrative support to the Occupational Health and Safety Officer.
3.9 Assist with drafting and finalising correspondence, including work place
Agreements, and other industrial relations
documents.
4. TRAINING
4.3 Undertake training in relation to the position and
needs of the Organisation.”
11 The Applicant also testified that it was part of her role to
assist in the review of the constitution which led to the
constitution being re-drafted in 1998. She said that she
was also required to assist in writing submission to the
Australian Taxation Office for income tax exemptions and
to draft Workplace Agreements. Further the Applicant
testified that although she was classified as an
Administrative Assistant, in fact the work she carried out
was assistant manager’s work or project officer’s work.
12 The Applicant’s evidence in relation to her duties was
disputed by the Respondent’s witnesses. Mr Neil
O’Donnell, the Respondent’s Managing Director, testified
that after he was appointed Managing Director the
organisation was restructured on a number of occasions.
He testified that the Applicant’s role as an Administrative
Support Officer was to work on the lawn mowing
contracts and assist Project Officers as a administrative
resource under the supervision of the Commercial
Manager. Mr O’Donnell testified that at the time the
constitution was reviewed he was employed by ATSIC
and that he attended most of the meetings to redraft the
constitution. He said that a solicitor was briefed to draft
the amendments to the constitution. He said that he does
not recall seeing the Applicant at any of the meetings
that he attended when the changes to the constitution were
discussed.
13 Mr Wright, the former Respondent’s Manager, testified
that he did not employ the Applicant because of her legal
knowledge. He said that the Applicant’s only involvement
in the review of the constitution was that she accompanied
him to one committee meeting and he also asked the
Applicant to attend a meeting that he had with a
constitutional lawyer in Fremantle.
14 Mr Gavin Brown, the Respondent’s Administrative and
Resources Manager, also testified that he was not aware
that the Applicant had written any submissions to the
Taxation Department seeking exemptions. He said
however that after he was employed he wrote to the
Deputy Commissioner of Taxation and successfully
obtained a exemption from fringe benefits tax and other
taxes by obtaining public benevolent institution status.
History of Events leading to termination of the Applicant’s
contract of employment
15 It is apparent from the evidence that the Applicant had a
number of disputes with the Respondent’s officers prior
to termination of her employment. In May or June of
1998 the Applicant suffered a injury when she injured
her arm picking up files. The Applicant made a claim for
workers’ compensation and was provided with a
rehabilitation program. As part of her rehabilitation her
hours of work were varied. The rehabilitation providers
recommended that the Applicant work 21 hours per week.
In October 1998 a dispute arose between the Applicant
and Mr Wright. The Applicant was of the view that seven
hours per day or 21 hours of work each week should
include a half hour lunch break. Mr Wright did not agree.
The Applicant asked if she could take the matter to the
Industrial Relations Commission to resolve the dispute
to which Mr Wright agreed. However it appears that the
dispute did not come before the Commission.
16 The next incident occurred on 13 April 1999. The
Applicant was observed to be yelling loudly with another
co-worker in the office. Both the Applicant and the other
co-worker were verbally counselled about the incident.
Mr Brown, who had been recently engaged as the
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Respondent’s Administrative and Resources Manager,
spoke to the Applicant and the other employee. He
testified that they both the Applicant and the other
employee agreed to treat each other with more respect.
After verbal counselling the Applicant wrote a letter to
the Respondent’s Assistant Manager, Mr Jeff Barnard. In
her letter she complained about the co-worker. She said
she (the co-worker) was rude, difficult, uncooperative and
inconsiderate. She complained about the verbal warning
and advised that she was distressed, and intended to take
a break from work using her annual leave left over from
1998. In her evidence before the Commission the
Applicant did not say whether she yelled loudly, she
simply said that she did not instigate any sort of
altercation.
The Applicant whilst employed by the Respondent was
keen to improve her working conditions in that on a
number of occasions she requested that a work vehicle
be allocated to her. She also applied for at least one
promotional opportunity that arose during the course of
her employment, that was Mr Brown’s position. It is
apparent that she wanted to play a role in management.
Given her qualifications one cannot be critical of her
aspirations.
In July 1999 one of the project officers a Mr Steve
Humphries went on leave for three weeks. He was flying
north so he did not require his vehicle during his holiday.
He was one of the employees of the Respondent who had
been allocated a vehicle. A part of his conditions of
employment (together with other senior employers who
were allocated vehicles) is that he could use the vehicle
for his own private use. In return Mr Humphries (along
with the others) paid an amount from his pay each week
for the private use. The Applicant testified that when she
was given the vehicle that there were no clear instructions
given to her as to whether she could use the vehicle for
her private use. On 10 August 1999 a traffic infringement
notice for the vehicle in question was received at the
Respondent’s offices. The infringement notice recorded
that the driver of the vehicle was speeding on 27 July
1999 at 7.10pm on Leach Highway, Bentley near Radium
Street. The Applicant testified that Mr Brown came to
her and asked her whether she had the vehicle in question
during this period and she advised “yes”. She said she
undertook to pay the fine and that was all that was said.
The Respondent contends that the Applicant breached
the terms and conditions of the use of the vehicle in that
she was given a clear instruction that she was only to use
the vehicle to drive home in the evening and to return to
work in the morning. This is described as “garaging”.
Mr O’Donnell testified that Mr Humphries was on leave
for about a week and the Applicant approached him to
ask whether she could garage the vehicle whilst Mr
Humphries was on leave. He said he agreed and informed
her that it would be just “garaging” because it was not
part of her salary arrangement to contribute part of her
salary towards private use of the vehicle. Mr Brown
testified that Mr O’Donnell told him that he had authorised
the Applicant to garage the vehicle and that when he first
spoke to her about the infringement notice the Applicant
informed him that she had been working late and was
driving home from work at the time she drove past a multi
nova. He said that at that point in time he accepted her
explanation. He said he later realised that the Applicant
was required to record her times of arrival and departure
from work so he checked her timesheet for the day in
question and ascertained that the Applicant had recorded
her departure from the office at 4.20pm. Mr Brown
testified that on 24 August 1999 he spoke to the Applicant
again about the use of the vehicle after hours. He said he
pointed out to her that she had finished work at 4.20pm.
He said he then asked her what she had been doing at
7.10pm. Mr Brown said that the Applicant told him that
she was running her son around.
The Applicant denied that she gave any explanation to
Mr Brown about the vehicle. She also denied that there
had been further conversation about the issue. Mr Brown
said that after the second conversation with the Applicant
he reported the matter to Mr O’Donnell, made a note of
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the incident and placed the note on the Applicant’s file.
However Mr Brown did not provide a copy of the note to
the Applicant.
In August of 1999 the Applicant had a dispute with the
Commercial Manager, Mr Eddie Hislop, which resulted
in a change in reporting arrangements. Prior to going on
a period of annual leave she was negotiating a contract to
clean four major highways. Whilst the Applicant was
absent on leave Mr Hislop undertook to clean all four
highways for an amount of $7,800. The Applicant formed
the view (which was not disputed) that the tender price
was too low and that no profit could be made from the
job. The Applicant complained to Mr O’Donnell. The
Applicant says that as a result of her complaint Mr Hislop
verbally abused her and she said she felt intimidated. She
testified that as a result of this dispute Mr O’Donnell
advised her that she would no longer report to Mr Hislop,
that (in relation to all contract work managed by her) she
would report directly to him (Mr O’Donnell).
Cora was employed by the Respondent as a
Administrative Officer. She testified that she had
witnessed a lot of conflict between the Applicant and Mr
Hislop, and that she too had been on the receiving end of
clashes with Mr Hislop.
Mr O’Donnell’s version of events was somewhat different
to the Applicant’s version of events. He testified that whilst
the Applicant had been working under the direct
supervision of Mr Hislop there had been numerous times
when they had argued quite loudly and yelled at each
other in and around the office. He said in a meeting with
a client a (Mr Dave Schumaker from AUSMIC) they
openly argued. He said as a result of that argument the
Respondent did not obtain the contact that was being
discussed at the meeting and the Respondent did not
obtain any further contracts from AUSMIC. He said he
changed the Applicant’s reporting relationship because
the relationship between the Applicant and Mr Hislop
had deteriorated to such an extent that it was not working.
Mr O’Donnell however testified that Mr Hislop was
counselled in relation to his supervision of the Applicant
and he (Mr O’Donnell) conceded that he regarded the
break down of relationship was in part his (Mr Hislop’s)
fault. He said that both the Applicant and Mr Hislop had
very strong personalities that clashed, and they were not
capable of co-operating with each other.
The Applicant testified that sometime in July or August
1999 she received a telephone call at her home at
approximately 1 or 2 o’clock in the morning. She said
nothing was said by the caller there was just heavy
breathing and shuffling of paper. She recorded this
message on her message answering machine (as she never
picks up the phone at that time of night). She said
sometime later Mr Humphries called her into his office
and showed her a number and asked whether that was
her home number. She testified that he asked whether he
had called her at this time of the night and she replied,
“You possibly did.” He said, “What did I say?” And she
said, “You did not say anything it was just heavy breathing
and shuffling of paper.” She said he asked her if the call
went on for a long time because the length of the call was
recorded as lasting for over a minute. She told him that
she was very frightened and that she was lucky that she
could identify who made the call. She said she informed
Mr O’Donnell of this call and he just shook his head.
The Respondent tendered into evidence the mobile
telephone accounts for Mr Humphries. Those mobile
telephone accounts record telephone outgoing numbers
from his work mobile phone from 10 July 1999 until 9
March 2001. In particular, the accounts record that two
calls were made to the Applicant’s home. The first was
on 7 August 1999 at 2.20pm and was for a duration of
one minute. A further call was made to the Applicant’s
home on 10 August 1999 at 4.57pm. On that occasion
the length of the call was for 30 seconds.
The Applicant testified that there was “unhappiness” in
the organisation between Mr Humphries and the
Supervisor of Mandurah Projects, Ms Lynette May. Part
of the Applicant’s role was to assist Ms May in her
projects. The Applicant testified that Mr Humphries tried
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to discourage her from doing project work on behalf of
the Mandurah projects. The Applicant said that she
approached Ms May and asked whether she could obtain
a transfer to another office and that Ms May asked whether
she would like to work from the Forrestdale nursery where
Ms May’s husband is a supervisor. The Applicant said
she also approached the Supervisor of the Midvale office,
Ms Lorraine Whitby, and asked her whether she could
do work from her office and assist in managing her (Ms
Whitby’s) projects as well as doing her own work. She
said that she did not want to work in the Head Office
because Mr Humphries had made the telephone call to
her home in the middle of the night and because Mr
Humphries was having a disagreement with Ms May. She
testified that Mr O’Donnell called her into his office and
said to her, “Yesterday, you have spoken with Mrs
Lorraine Whitby. I said, “Yes, I did”. And then he said,
“Do you know that it’s breach of protocol amounting to
gross misconduct? I said, “No, Neil, I didn’t want to
breach any protocol or any misconduct”. I’m trying to
see who will allow me to work from their office and better
serve their projects as well.”
26 Mr O’Donnell gave evidence that this conversation took
place in an entirely different context. He testified that the
reason why he called the Applicant into his office and
spoke to her about speaking to Ms Whitby was not about
the fact that the Applicant wanted to work in another office
but because the Applicant had been observed in the lunch
room on 11 October 1999 speaking to Ms Whitby about
her attempts to change the constitution of the Respondent
to provide for the Chairperson of the Corporation to have
a longer term of office and enable the Chairperson to sit
on the Board of Directors of the Respondent. Ms Whitby
was at that time the Chairperson of the Corporation. Mr
O’Donnell testified that this was contrary to ATSIC’s
policy, that ATSIC had set up the management of the
Respondent so as to ensure that the running of the business
of the Respondent was not controlled by the Corporation.
Mr O’Donnell testified that the reason why the Applicant
wanted to leave Head Office was that she was of the view
that she should be a Project Officer and that she did not
get on well with most staff at Head Office. He also testified
that there was no administrative work that was required
to be done at Midvale as all administrative work could be
done by Ms Whitby herself.
27 Ms May was the Chairperson of the Corporation in 1998
prior to Ms Whitby holding the position. She is also
employed by the Respondent as a Project Administrator
and at the time the Applicant was dismissed Ms May was
a member of the Board of the Respondent. She testified
that she also saw the Applicant sitting in the lunch room
with Ms Whitby with the constitution. She said she went
into the lunchroom and heard them discussing the
constitution. She said she reported the matter to Mr
O’Donnell.
28 Ms Whitby testified that she was the Chairperson of the
Corporation in 1999 and she was also employed by the
Respondent. Her role was to establish an Aboriginal
enterprise in the upholstery industry. She testified that
she contacted the Applicant from time to time to assist in
establishing that business. She said she did so when
assistance was not forthcoming from Head Office or from
anywhere else. Ms Whitby denied that she had ever
spoken to the Applicant in the lunch room about amending
the constitution. She testified that she was strongly of the
view that the elected chairperson of the Corporation
should be allowed to sit on the Board of Directors of the
Respondent. She also testified she had proposed changes
to the Respondent’s constitution to effect these changes,
however she denied involving the Applicant in preparing
any amendments. However she conceded that she might
have asked her to assist in clarifying the constitutions.
By this evidence I understood that Ms Whitby sought an
explanation from the Applicant as how the constitutions
of the Respondent and the Corporation interacted. At the
time of giving her evidence Ms Whitby had been
retrenched by the Respondent. It is apparent that the
circumstances of the termination of her employment was
not amicable.
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29 After the incident in the tearoom on 11 October 1999 Mr
O’Donnell wrote to the Applicant on 19 October 1999
and not only raised that incident but also raised the vehicle
incident and gave her a final warning. The letter was sent
to her home as she was on leave. However the letter was
sent to the wrong address and the Applicant did not receive
the letter until she had a further meeting with Mr
O’Donnell on 23 November 1999. The letter stated—
“I am writing to you in response to our meeting on
the 12 October 1999 with respect to your behaviour
on the 11 October 1999.
On investigation of your behaviour over the last several months, and our recent discussions on the latest
incident I find your conduct to be unacceptable. I
am now giving you a final warning, a further breach
of conduct will result in termination of your employment.
I take this opportunity to remind you on previous
instances of your misconduct. On the 13 April 1999
you were given a warning on your misconduct in
the Office. On 10 August 1999 you misused a Peedac
Pty Ltd vehicle, when questioned on this incident
you misled the Administration Manager on the use
of the vehicle.
During our meeting on 13 October 1999 you stated
that you did not wish to remain with Peedac and
were seeking alternative employment. I suggested
that Peedac would assist you in finding other outside employment and evening allowing you to attend
workshops and interviews during paid work times.
When you returned to work on the 15 October 1999
you advised me that you did not wish to take-up the
offer, but would be terminating your employment
subject to a pay-out from Peedac. At this meeting
you stated that you would provide Peedac with a
proposal after discussions with your lawyer over the
weekend. You then indicated that if Peedac did not
accept the proposed pay-out you will be taking legal action.
On Tuesday 19th October 1999 we received your fax
with a copy of a medical certificate covering the next
period 18 October to 1 November 1999. Your annual leave period covers 8 November to 19
November.
Bearing in mind the periods of leave and the previous discussion concerning your employment and
proposed departure I put forward the following date
being 31st December 1999. An expedient response
would be appreciated to ensure the effective management of Peedac projects. This period of time will
allow you to seek alternative employment and the
training-up of another person in the position.
I look forward to hearing from you soon.”
30 After her return from leave, the Respondent paid for the
Applicant to attend a Mind Your Own Business
Accountancy (“MYOB”) course. The Applicant testified
that it was necessary for her to do the MYOB course
because she was using MYOB in her work as she was
involved in invoicing accounts. Mr O’Donnell gave
contradictory evidence. He said he gave the Applicant
permission and arranged payment for the course fees to
assist her in finding another position. He testified that
MYOB is used for small businesses. He said that the
Respondent has a payroll of almost $5 million and a
budget of $8 million, that MYOB was not an effective or
efficient system for a large business, so at the time the
Applicant attended the course the Respondent had
switched from MYOB to another accounting system
called QuickenBooks.
31 The final incident which led to the termination of the
Applicant’s employment arose in January 2000 after Mr
Brown went on a short period of leave. Whilst he was on
leave the Applicant was required to hold the password
for accounts and to authorise payment of accounts. An
account was reeived for a computer anti-virus program.
The price for the program was $1100 which included
installation and licences for ongoing updates for 10
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network computers. The Applicant ascertained a purchase
order had not been completed by the person authorising
the purchase. She spoke to Mr O’Donnell and told him
that she wanted to investigate the matter before she
authorised payment of the account. She also contacted
the computer company who provided the program and
was advised that it was Mr Brown who had ordered the
program. She then reported back to Mr O’Donnell and
Mr O’Donnell informed her that he was unable to contact
Mr Brown. She said she informed him that it was her
view that $1100 was a lot of money for a virus program
and she asked Mr O’Donnell whether she could obtain
further quotations. She said that he (Mr O’Donnell) told
her to go ahead. She then telephoned a Harvey Norman
computer shop in Bentley and was informed the
Respondent could purchase a anti-virus program for
$29.00. She said she asked Mr O’Donnell whether the
program could be returned and he gave her permission to
do so. She then rang the computer company and arranged
to return the program. She uninstalled the program and
the computer company came and picked up the program.
32 Mr Brown returned from leave and re-ordered the program
and told her to install the anti-virus program on her
computer on 2 February 2000. The Applicant’s computer
was the main central computer in the office and it
controlled the email system known as Wingate. The
Applicant testified that she attempted to install the antivirus program but she had difficulty installing it. She said
she asked Mr Humphries and Edna a receptionist to assist.
She said all three of them sat down and tried to install the
program without success.
33 The Applicant said that she tried to inform Mr Brown
that she could not succeed in installing the program but
that he was in Mr O’Donnell’s room in a meeting. She
said it was about 5.00pm and she did not wish to interrupt
the meeting so she went home. The Applicant testified
that on 3 February 2000 she arrived at work at about
8.00am and Mr Brown came storming into her room and
said in an angry voice “Wingate is gone from your
computer”. She said she informed him that she attempted
to install the anti-virus program and that in the process
accidentally, (but not intentionally) other programs may
have been deleted. She said she informed him that she
had asked Mr Humphries and Edna for their assistance
but they were unable to complete the task. She testified
that he pointed his finger on her desk, started hitting her
desk and shouted at her, “In future if I have asked you do
something you shall not go to anyone else but me, did
you hear that, is that clear?” She said she felt very
intimidated and informed him, “That is simply
impossible.” She said she told him that she had looked
for him but that he was in a meeting. She said she told
him she had to call someone for assistance and it was
impossible not to ask for the assistance of others.
34 The Applicant said she waited for Mr O’Donnell to arrive
at work and she informed him that Mr Brown had shouted
at her and instructed her that in future that she was not to
ask for the help of anyone other than him (Mr Brown).
She said she told him that such an instruction was simply
ridiculous, that she did not wish to comply with it as it
was most unreasonable. She said that Mr O’Donnell told
her that Mr Brown had already informed him what had
happened and asked her to put the incident in writing.
The Applicant then wrote a letter to Mr O’Donnell the
same day. The letter stated—
“Yesterday afternoon Gavin presented the CDs and
said that he wants me to reload Norton Anti Virus
again on my computer. I tried installing the first one
without success. I noticed Gavin was busy with yourself and Rick in your room for a while and therefore
sought help from Edna and Steve Humphries.
I was approached by Gavin this morning and was
told that Wingate has been erased from my computer and that no one can send or receive e-mails. I
then mentioned that as I could not successfully install the program myself I sought help from Edna
and Steve and perhaps accidentally we would have
removed Wingate. Gavin then tapped on my desk
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with his index finger and in very authoritarian and
intimidating tone of voice and manner ordered that
in future if I have a problem I should only go to him.
When I replied that he had been busy for a while
with you and Rick in your room, he said that I should
have waited for him. For your information it was
then nearly 5.00pm. He then continued tapping on
my desk and reiterated the same order that “in future if I give you something to do and if you have a
problem you should come to me”.
I replied to him that I used my brain and initiative to
do what I have to do using my initiative and my brain
and that he should never try to stop any worker trying to use initiative and their brain which amounts
to abuse. I told him that he is not running the Army
here and I should be given the choice and freedom
to do my work without intimidation and abuse.
I feel that I have been targeted and singled out for
speaking up at the Planning Meeting held all day on
Tuesday, 1st February 2000. At that meeting I advised that the youngest 2 of the Admin Staff are been
abused by Cora and Alison and that they are not
happy doing almost all the work while the other two
are doing very little or nothing at all. I requested
that Edna and Nommie help the commercial section
work as well. I am of the opinion that Gavin did not
like the issue brought out in the open bringing disrepute to his division.
At the planning meeting I did also feel abused and
intimidated when Gavin accused that the commercial division, in his opinion, is not working to its
maximum potential. When at the beginning of the
meeting you had advised for everyone to think positive and remain positive in order to benefit from the
meeting, Gavin’s remarks came as a rude surprise to
me. In reply I remarked that I take offence by his
remarks. I now wish I had asked him to explain himself in some detail. It is clear and obvious he intended
to intimidate and undermine the efforts of the commercial division. Also evident is the fact that Gavin
is only interested in providing resources to Admin
section and not to the commercial section as if we
are not a part of Peedac. As you know I did voice
my opinion on that at the planning meeting.
When I arrived at work yesterday morning Gavin,
as if he wanted to make his point made at the meeting clear, he ordered me to look after the phones at
the reception and that they are having and Admin
meeting. It was the pay-day. The day most participants arrive at the reception. The day we receive most
telephone inquiries and faxes. At the busiest of time
of the week an the day, he chooses to remove 4 admin
staff for a meeting ordering me to man the reception
all by myself. He did not give me any notice, nor did
he inquire whether I had any urgent work to get out
of the way, so that I can manage the reception for an
unspecified length of time. When I mentioned this
to you today, your remark was that it was bad planning. I wish to inquire how capable should the Admin
Manager have to be, to have the least consideration
involving organising a meeting? It is vital that my
complaints are taken seriously and the situation rectified immediately.
As I have advised you before, there has been intimidating and abusive remarks made by Gavin in the
past. Within a few days into joining Peedac Gavin
has remaked to me that the “women are eating up
the place”, “workers are abusing the system”.
Edna and Nommie, like myself also have ample reasons to believe that there is more than an
employment-related relationship between Gavin and
Cora. Cora has a privileged existence in Peedac in
the short term she has been. I refer to her receiving
special treatment in the area of leave, motor vehicle,
a senior position, long lunch breaks, numerous
smoko breaks and getting every one else to do her
work and do nothing or little at all. As I have explained to you earlier today, Cora has denied having
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any knowledge about Claud Hayden being loaned
to work in the Australia Post, receiving Norton AntiVirus license from WA Computers (until such time I
summoned the person and asked him to identify who
received the documents) and Sheldon Hayden leaving the Program. She had full knowledge of all of
the above. However, since Gavin Brown has provided her with privileges and protection she is not
concerned nor is she competent to act in a co-operative manner. I was once locked out of the office on
arrival one morning at approximately 8.00am while
Gavin and Cora were in the office with the front door
locked. After repeatedly knocking for over 5 minutes Mitchell from upstairs came and opened the door
for me.
I find it difficult and unacceptable to submit myself
to continuous abuse, as I am a 49 year-old senior
person, with professional qualifications. As I have
advised you before the Commercial Manager has
verbally abused me on 3 occasions. You then resolved
it by my being answerable to you and not the Commercial Manager. When I assumed that the abuse
must be over and I can continue carry out my duties
without intimidation and unnecessary abuse the current unpleasant situation has arisen. I would
appreciate it, if you would please take necessary
action to stop the intimidation and abuse of the
Admin Manager, Gavin Brown.
You did request that I put my complaint in brief, but
I need you to understand the situation better, and
hence gave you a few more details.”
35 The Applicant testified that on the next morning she saw
Mr O’Donnell about 9.30am and he called her into his
office and gave her a letter, and advised her she was
terminated. The letter stated as follows—
“As a consequence of your unacceptable behaviour
displayed on the morning of 3 February 2000, your
employment with Peedac Pty Ltd is terminated forthwith.
You will be paid 3 weeks pay in lieu of notice, plus
your statutory entitlements to any accrued annual
leave.
Leave taken in excess of pro-rata entitlement will be
deducted from your final payment.”
36 Mr Brown testified that he ordered the Norton Anti-virus
package prior to going on holidays. He said the
Respondent was in the process of upgrading to a server
unit to enable a connection to outplacement stations in
Mandurah, Armadale and other offices. However the Head
Office computers were riddled with viruses as the antivirus system in use was not working. He said he spoke to
WA Computer Services and other computer companies
and it was suggested that the best way to provide an
effective anti-virus system was to purchase a live update
system. Such a system requires the purchase of a licence
for each computer, the cost of which was $119 per year
for each computer. Initially he arranged to purchase 10
licences to cover the existing computers. After ordering
the system he forgot to complete a purchase order before
going on leave. Whilst he was on leave Mr O’Donnell
rang him and said they had a problem with the payment
for the Norton Anti-Virus system. Mr Brown said he told
Mr O’Donnell he would sort it out as soon as he got back.
When he returned from leave he found the Applicant had
summonsed WA Computer Services into the office and
refused to pay the account. He said he went and spoke to
the staff at WA Computer Services, apologised for what
had happened, arranged for payment of the Norton AntiVirus system and commenced the process to reinstall the
Norton Anti-Virus on the Respondent’s computer system.
On 2 February 2000 he gave instructions to the Applicant
to reinstall the Norton system. He testified the reason why
he gave her that instruction was because she had taken
the Norton program off the system. Further, she was
present when he first installed it on her machine so he
thought she had reasonable knowledge how to install the
program.
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37 The next day he came to work and found that the email
system was down. He said that he spoke to the Applicant.
He said she informed him that she had trouble installing
it and she asked other staff (Edna and Mr Humphries) to
assist. He said he asked her why she did not contact him,
she said I was in a meeting. Mr Brown testified that he
told her she could have waited until he was out of the
meeting. He said she got a bit upset about that and raised
her voice at him. He said she was getting very aggressive,
so he tried to defuse the situation by walking away but
she followed him and started yelling at him again and
told him she “had used her intelligence” and “not to tell
her what to do”. He said he then reported the matter to
Mr O’Donnell.
38 Mr O’Donnell asked Mr Brown to put the incident in
writing. Mr Brown did so. In a letter to Mr O’Donnell,
Mr Brown outlined his versions of events. In that memo
he stated—
“It seemed to me that they might have disconnected
Wingate when installing the antivirus system. I said
to Fatima that she should have come to me instead
of going to the others, meaning Edna. She interrupted
and loudly said that I was in a meeting. I said she
could have waited until we had finished the meeting. Before I could say any more she loudly erupted
and said that she was not in the Army and I was not
to direct her, she could use her own brain and did
not require me to direct her. I was going to finish off
that I had installed the others and would have been
able to advise on how to install the program.
I attempted to continue the conversation but Fatima
became aggressive and loud. She complained that
when I asked her to look after the front counter on
Wednesday the 2/2/00 during the Admin section
meeting, it was very inconvenient for her. I agreed
that I had not given her any warning. (On the morning of Wednesday 2/2/00 when I asked Fatima to
look after the front counter and phones during the
Admin meeting she had agreed and gave no indication that it was inconvenient or that she was unable
to assist).
She again said I had no right to direct her. I then
walked away to the photocopier, to try and defuse
the situation. Fatima followed me there and said in a
very aggressive manner that she was an educated
woman and could use her own brain and again told
me I was not to direct her.
I then said excuse me in a firm manner, and she
walked off.
I then returned to my office.”
39 Mr O’Donnell later showed the Applicant’s response to
Mr Brown. He said he was concerned about the
accusations that he was having an affair with Cora. He
said he told Mr O’Donnell that he was annoyed and he
thought the accusation was “par for the course”, that she
(the Applicant) made the accusation in an attempt to put
people off the track of the issue that she was asked to
address.
40 When asked what his relationship with the Applicant was
like prior to the incident, he said that he did not really
have a great deal to do with her. He said she had problems
with the Commercial Manager which resulted in the
Managing Director putting her under his direct
supervision but that he had not been involved in a great
deal of conflict with her.
41 Cora gave evidence that she was devastated by the
allegations made about her and Mr Brown. She said that
she had always helped the Applicant and anybody else in
the office. The effect of her evidence was that she had
been supportive of the Applicant when she had had
confrontations with Mr Hislop, Mr O’Donnell and Mr
Brown. She said she never had any special privileges
whilst working with the Respondent. She said she had
recently been made redundant and that it was her view
that if she had been accorded privileges in the office then
she would not have been retrenched. She also said that at
the time the Applicant was dismissed she was the
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supervisor of Edna and Nommie. She said that she was
informed that the Applicant had told Mr O’Donnell that
she was treating these two girls badly. She said that this
was untrue.
Mr O’Donnell testified that the Applicant came to him
and told him she thought the computer company were
trying to sell the Respondent an overpriced program so
he told her to investigate. Mr O’Donnell said that he
contacted Mr Brown and Mr Brown informed him that
the computer program was for a “server” and to leave the
matter until the following Monday when he returned from
leave. He said he then spoke to the Applicant and told her
not to pursue the issue and that Mr Brown would deal
with the matter when he returned from leave. Mr
O’Donnell said on 3 February 2000 Mr Brown reported
to him that there had been an incident in the office between
him and the Applicant where the Applicant was pursuing
him (Mr Brown) around the office yelling at him about
something that had happened with the computers. He said
that he asked Mr Brown to put the matter in writing. He
then spoke to the Applicant and informed her that she
should put her version of events in writing and that he
told her unless she could explain otherwise he would
regard her conduct as very serious and he would take her
response to the Respondent’s Board.
Mr O’Donnell said he spoke to Edna and Nommie about
the allegations that the Applicant has made in her letter
dated 3 February 2000. In particular he asked whether
they were happy about their supervision arrangements
and he asked about the allegation the Applicant made in
relation to Mr Brown and Cora. He testified that they
were both adamant in denying the comments made by
the Applicant and they both provided a memo to that effect
to him.
Mr O’Donnell testified that the Board met the next day at
10.45am in Mandurah. The Board meeting was convened
specifically to discuss whether the Applicant’s
employment should be terminated. He said that it was
clear from the Applicant’s letter that the Applicant made
an allegation that Mr Brown was having an affair with
Cora. He and the other Board members regarded this
accusation as clearly inappropriate. Both Mr O’Donnell
and Ms May testified the Board decided to terminate the
Applicant’s employment. They said the Board members
were of the view that there was no likelihood that the
Applicant would change her attitude and they determined
that her employment would be terminated. The minutes
of the Board of Directors recorded the meeting concluded
at 11.45am.
Mr Bartlett gave evidence on behalf of the Applicant. He
testified he was a employee of the Respondent and a
member of the Committee of the Corporation. He said
that he worked in a crew carrying out work for shires and
for Homeswest in accordance with contracts arranged by
the Applicant. He said that all the members of the crew
spoke well of the Applicant and that she never showed a
lack of empathy to him or any of the other Aboriginal
workers in the crew.
The onus of proof rests on the Applicant to prove on the
balance of possibilities that the Respondent acted harshly,
oppressively or unfairly in dismissing her.
Mr Lloyd on behalf of the Applicant contends that the
Applicant is a person who had a high standard of loyalty
to the organisation, and that she is a person of diligence
and propriety. It is apparent from the evidence of the
Applicant that she denies each of the allegations made
against her of misconduct and unacceptable behaviour.
Further the Applicant submits that her dismissal was
unfair in that—
(a) She was not made aware of all the matters alleged against her and considered by the Board of
the Respondent in making its decision to dismiss
her;
(b) She was not given an adequate (or with respect
to the allegations of which she was not aware,
any) opportunity to respond to the matters alleged
against her.
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(c) Of the matters alleged against her, there were substantial issues in dispute in each case.
48 Having heard all of the evidence, I find that the Applicant
has not made out a case that she was harshly, oppressively
or unfairly dismissed. In particular I prefer the evidence
given by Mr O’Donnell and Mr Brown to the evidence
given by the Applicant in relation to—
(a) the shouting incident on 13 April 1999;
(b) the use of the motor vehicle in July 1999;
(c) her dispute with Mr Hislop in August 1999;
(d) the incident in the lunchroom on 11 October 1999;
and
(e) the final incident on 2 February 2000.
49 I found the Applicant’s version of events in respect of
each of the four incidents unreliable for the following reasons—
(a) The Applicant was unconvincing and evasive
when answering many questions in giving her
evidence.
(b) Although the Applicant is an intelligent, mature,
well-educated woman it is apparent from her own
evidence that she was disgruntled and did not
respect the Respondent’s senior staff.
(c) It was conceded on behalf of the Applicant that
there was no basis to the allegation that Mr Brown
and Cora were having an affair. Plainly the allegations made by the Applicant in her letter dated
3 February 2000 were inappropriate and mischievous.
(d) As to the use of the motor vehicle, the Applicant
testified that it was part of her duties to draft
Workplace Agreements. If that evidence is accepted, then it is plain that to draft such
agreements she would have to be acquainted with
all conditions of employment that applied to the
Respondent’s employees, including the use of
motor vehicles.
(e) As to the incident in the lunchroom, I prefer the
evidence given by Mr O’Donnell and Ms May in
relation to this issue, to the evidence given by the
Applicant and Ms Whitby. Whilst Ms Whitby
denied the incident occurred, she conceded in her
evidence that the Applicant had assisted her in
understanding how the constitutions of the Respondent and the Corporation related to each
other.
50 I am satisfied that each of the incidents referred to
paragraph 48 of these Reasons were brought to the
Applicant’s attention when they occurred. Further the
Applicant was given notice on 23 November 1999 (in
the letter to her dated 19 October 1999) that her conduct
was unacceptable and that a further breach of conduct
would result in termination of her employment. Clearly
her aggressive behaviour on 3 February 2000 followed
by a written response that raised mischievous allegations
constituted unacceptable behaviour. In light of the history
of the other incidents and her conduct on 3 February 2000
it cannot be maintained that the Respondent abused its
right to terminate the Applicant’s employment.
51 I will make an order that the application be dismissed.
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Order.
HAVING heard Mr A Lloyd of counsel on behalf of the applicant and Ms J Stevens of counsel on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) J.H. SMITH,
[L.S.]
Commissioner.
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1.

2.
3.

4.

Reasons for Decision—Extemporaneous
May I commence by thanking you both for the evidence
you have given. I found all of the persons who gave
evidence to be honest and frank in their evidence and
there has not been a great deal of conflict between you at
all, other than perhaps on minor details.
The claim before the Commission is a claim by Mr
Beacroft that he was unfairly dismissed. His employment
finished on 25 October 2000.
As a starting point, Mr Beacroft can only bring his claim
to the Commission if he was an employee. The
respondent, Fletcher International WA, says that Mr
Beacroft was not an employee and that he was a contractor.
The first question that I have to answer, therefore, is
whether Mr Beacroft was an employee? If Mr Beacroft
was an employee he cannot be a contractor; if he was a
contractor he cannot be an employee.
The distinction is usually a matter of evidence, as it was
in this case. An employee is usually controlled in the work
performed; how it is done and where it is done. With a
contractor, the control is usually only as to the end product
not the means by which it is accomplished. Often it is the
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intent of the parties which is important. If two parties
properly intend to set up a relationship as sub contractor
and contractor, but fail in some particular, that would be
regarded by the Commission a little differently than if,
for example, two parties essentially have an employment
relationship but have some kind of a sham sub contract
arrangement.
The question is whether Mr Beacroft was an employee at
the time he was allegedly dismissed. It is not whether he
was an employee when he first started.
The principal test that courts apply to determine whether
or not it is an employment relationship is the issue of
control; an employee is controlled in the manner in which
the work is performed. There is not a great deal of
evidence before the Commission today that Mr Beacroft
was controlled in his work in the way that an employee is
controlled.
Mr Beacroft admits he was not controlled on a daily basis.
It is not in fact clear how often he was controlled. He
states that Mr Toovey gave him a list of duties but that is
not say that Mr Beacroft was controlled in the way he
carried out his duties. He was also told on some occasions
to do a job and do it now and that does seem to exercise
some element of control.
Overall, however, I am not entirely satisfied that there is
evidence that shows that
Mr Beacroft was controlled in the manner in which he
did his work. Even if Mr Beacroft was told that he was
not allowed to smoke inside the building that, I sense, is
more of a health and safety issue about smoking in the
work place, rather than the kind of control that can be
exercised over an employee. Mr Beacroft did not tell
management when he was commencing or leaving work,
even if he did sign something when he did so. The
evidence of control, therefore, I find is somewhat
inconclusive.
I therefore turn to look at some of the other issues about
which there is evidence. As a matter of fact, I find that
Mr Beacroft was not paid annual leave and he was not
paid sick leave, although the evidence is that he was never
sick and he did not believe he would be entitled to sick
leave. No employee tax was paid or deducted. In fact the
evidence is that no tax was deducted at all.
Further, the evidence shows that the company, Fletcher
International WA, did not treat Mr Beacroft as an
employee. There is no evidence that the company paid
workers’ compensation insurance on his behalf. There is
no evidence that the company paid superannuation, which
it would pay for its employees. Furthermore, there is
evidence, and I tend to accept the evidence of Mr Cross,
that its employees generally are given training or some
kind of induction or grievance procedure explanation.
Although I note Mr Beacroft says that does not happen
in every case, I accept Mr Cross’ evidence that it must
happen in some and perhaps the majority of cases, and it
did not happen in the case of Mr Beacroft.
On all of that evidence, therefore, it is not easy to conclude
that Mr Beacroft was an employee. I do note that he was
supplied with all tools other than his own meter, and
generally an employee is supplied with tools, whereas a
contractor would supply his or her own tools. There is
nothing definite about that but it is one of the factors that
is looked at. Having said that, it is also known, I think,
that a tradesperson does receive a tool allowance for being
able to supply at least some of his or her own tools.
I also note that Mr Beacroft wore a shirt with a “Fletcher”
badge on it and that his boots and trousers were supplied
to him by the company. That is consistent with being an
employee, I suggest, rather than a contractor.
However, ultimately it is a balancing of all of the factors
and I have found the most significant of all of the factors
to be that as from July 2000 Mr Beacroft formed his own
company, invoiced Fletcher International WA and charged
Fletchers GST. In fact, as I find, Mr Beacroft, from July
2000, was not paid by the respondent at all; his company
was, that is, Kalgan West Pty Ltd. That, I find, is critical
especially as I also find that it was
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15. Mr Beacroft’s intention that that occur.
16. As I find on the facts, when the company said to Mr
Beacroft that in order to retain the hourly rate, he would
need to do something such as form a company, Mr
Beacroft took his own advice from an accountant and
based on the accountant’s advice he decided that it was
beneficial for him to do so, and that is what he did.
17. In my view Mr Beacroft cannot be both a company
contracting to Fletchers and invoicing them and charging
them GST, and also be an employee at the same time.
18. I do not regard the arrangement whereby Mr Beacroft
formed his own company and did these things as a sham.
He is free to form his own company and to carry on in
the way he has done but one of the consequences of that
is that he would not longer be an employee, even if he
was one before. There might be a number of financial or
tax benefits from having a company or of invoicing the
respondent. For example, amongst other things, you can
increase the rate that you charge whereas an employee is
not able to do so. Those are not the benefits of being an
employee and the fact is that one cannot have one’s cake
and eat it too.
19. I find on balance, that Mr Beacroft regarded himself as a
contractor. I find that the company regarded Mr Beacroft
as a contractor and I find on the evidence that he was.
20. I do not believe that Mr Beacroft was controlled in his
work to an extent which overrides the deliberate decision
he made to form a company and I also find that the issues
of supplying the tools and wearing the respondent’s
clothing does not convert him into an employee when
otherwise he was not.
21. On that basis, Mr Beacroft’s application has not succeeded
and it will be dismissed.
22. I merely add the following comments: Even if Mr Beacroft
had been an employee, I am not 100% sure that he was
dismissed in the way that he claims. I acknowledge the
evidence of Mr Cross when he indicated it was the
company’s intention that when the Streamline work
finished, Mr Beacroft’s services would no longer be
required. That was part of the decision that was taken by
the company that Mr Beacroft from that point forward
do only installation work. I find, however that, in fact, on
25 October when Mr Beacroft did leave, the timing was
of his own choice. I do not believe that he was dismissed
on 25 October.
23. There is evidence that when he left, the Streamline work
had not been completed. Mr Beacroft says that the
remaining work might have been either a long wait
because motors had not arrived, or that there was not
sufficient work to keep him going after 25 October, but
there is also evidence to the contrary. If Mr Beacroft had
not left when he did, on 25 October, it is not entirely
clear from the evidence that he would have been dismissed
when the Streamline work finished, although I
acknowledge that the company indicated that this would
have been its intention. The fact remains that I, as a
Commissioner, will never know whether the company
would, in fact, have dismissed him after 25 October. I
add, therefore, that even if Mr Beacroft had been an
employee it is by no means clear that there was a dismissal.
24. If there had been and if the dismissal had been over an
issue of poor reporting, or not getting on with Mr Toovey,
fairness would have required that Mr Beacroft be given a
formal warning first before he was dismissed for such a
thing. As it happened, in fact the relationship between
Mr Beacroft and Fletcher International WA, if there was
one, because it was a relationship with Kalgan West Pty
Ltd, actually finished on 25 October at a time of Mr
Beacroft’s choosing, not by an act of the respondent.
25. Those final comments, however, are not determinative of
anything. The fact remains that I do find that Mr Beacroft
was not an employee and for the reasons I have given.
26. Accordingly, gentlemen, I will issue an Order that
dismisses Mr Beacroft’s claim for want of jurisdiction.
27. Thank you for your patience and for listening to me in
the way that you have done, but that I think, is as far as I
can take it.
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HAVING HEARD Mr S. Beacroft on behalf of himself as the
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1

Reasons for Decision.
In application 1198 of 2000 Mr Birnie claims that he has
been harshly, oppressively or unfairly dismissed by the
respondent. He claims compensation equal to a reasonable
redundancy payment and payment of $15,000.00 for
injury arising out the dismissal. He also claims as a denied
contractual benefit payment of $8,325.00 representing a
shortfall calculated by him as the difference between the
payments made to him at termination calculated on his
base rate of salary and a re-calculation based upon his
total remuneration package. He also claims payment of
$25,000 in lieu of 10.4 weeks’ long service leave under
the respondent’s long service leave policy. He also claims
payment of all amounts as may become payable upon his
relocation to Melbourne in accordance with terms of a
relocation agreed between him and the respondent when
he was relocated from Melbourne to Perth in 1995.
Application 1457 of 2000 is a claim for denied contractual
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benefit, that being, payment in lieu of reasonable notice
upon termination. Both applications were heard together.
2 Mr Birnie commenced employment with the respondent
in March 1992. The termination of his employment
occurred on 14 July 2000. He is by profession a geologist
and has specialized in diamond exploration. From 1997
onwards, he was employed as the Regional Exploration
Manager for the respondent.
3 Mr Birnie was terminated by reason of redundancy. The
respondent states that it restructured its organization and
as a result Mr Birnie’s position became redundant. Mr
Birnie was paid four weeks’ pay in lieu of notice and a
further eight weeks’ pay by way of “severance”. The
payments made to him were calculated on his salary of
$100,000.00 per annum.
4 It is necessary to deal with Mr Birnie’s claim of unfair
dismissal, and his claims of denied contractual benefit
separately. To a significant extent the evidence and the
claims made arising from the evidence have led to an
overlap of the issues. Indeed, the reference by Mr DrakeBrockman to a “kitchen sink” approach is not without
foundation, although that comment is not intended here
as a criticism.
A. The Claim of Unfair Dismissal
5 Mr Birnie’s claim that his dismissal is harsh, oppressive
or unfair is brought for a number of reasons. These are
now considered in turn.
(i) The Reason given for the Dismissal
6 Mr Birnie disputes the reason given to him for his
dismissal. By way of background it is sufficient to observe
at this stage that Mr Peter Lee, the respondent’s company
secretary, explained that the respondent is one of a number
of companies in a corporate group of companies. The
respondent is set up to provide management and
geological services to the public. Its only clients are in
fact the other companies within that group. In other words,
the respondent provides services to the other companies
within the group. Relevantly, one of those other
companies is Astro Mining NL which is a diamond
exploration company. Although the respondent employed
Mr Birnie, it provided Mr Birnie’s services to Astro
Mining NL. When Astro Mining NL decided that it would
no longer pursue diamond exploration in a number of
areas, and instead concentrate on diamond exploration at
Bow River in the Northern Territory, it decided that Mr
Birnie’s position was no longer required. As the
respondent provides services only to the client companies,
Mr Lee knew that there was no other client company
which required Mr Birnie’s services and accordingly his
position became redundant.
7 Mr Birnie maintains, however that there is still some
exploration work being done in Astro Mining’s office
which he would have been able to perform and therefore
his position was not redundant. On the evidence, a
substantial proportion of Mr Birnie’s work was office
based. Mr Birnie, in his evidence, acknowledges that he
knew that the diamond exploration industry was “in a
slump” and that Astro Mining NL was to reduce its
exploration activities. He understood at the time of his
dismissal that there were little funds available for
exploration work. Indeed, Mr Birnie concedes that to his
knowledge there is no other on-the-ground exploration
work undertaken by Astro Mining NL other than at Bow
River.
Conclusion
8 I am not persuaded by the evidence of Mr Birnie that
there was alternate work still available for him to do. His
evidence that he believed that there was still some work
to do in the office does not have sufficient detail for the
Commission to find in his favour. The description by Mr
Lee of the changes which have occurred together with
the admissions of Mr Birnie that the industry was in “a
slump” and even his further evidence regarding the
difficulties of finding alternate work because of that
slump, lead me to conclude that the respondent’s reason
for the termination of his employment is valid and this
part of Mr Birnie’s claim is not made out. Astro Mining
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needed to reduce the number of geologists. Mr Birnie
does not suggest that there was work for him in any other
of the client companies.
(ii) Whether Mr Birnie should have been retained in preference
to another employee
9 The evidence before the Commission has referred to
another geologist employed by the respondent whose
name is Mr Boxer. While Mr Birnie’s position was
made redundant, Mr Boxer was retained in
employment. Mr Birnie claims as a reason that his
dismissal was unfair that he should have been retained
in employment in preference to Mr Boxer. Mr Birnie
relies upon his greater length of service than the length
of service of Mr Boxer.
10 The evidence is that Mr Boxer was employed on the Bow
River project at the time of Mr Birnie’s redundancy and
had been employed there for some time. There is also
evidence that Mr Boxer has some experience of native
title and there is no suggestion that Mr Birnie had that
experience. Mr Lee concedes that Mr Birnie’s experience
was adequate enough for him to have taken over the Bow
River project.
Conclusion
11 The balance of the evidence overall has not established
that Mr Birnie should have been retained in employment
over Mr Boxer. The Commission notes from its reading
of the Astro Mining NL Annual Report which was
tendered in evidence that native title is an issue of
relevance to that company’s operations and thus the
experience of Mr Boxer is, as the evidence has unfolded
before the Commission, a factor of relevance. Mr Birnie
bears the onus of proving this part of his claim and it is
not an onus which is easy to discharge. While it would
have been more appropriate for the respondent to have at
least discussed with Mr Birnie its intention to retain Mr
Boxer in its employment, I am not persuaded on the
evidence that even if that discussion had occurred, there
could have been a different result. It follows that Mr Birnie
has not demonstrated on the evidence that he should have
been retained in employment over Mr Boxer. In reaching
this conclusion I do note that Mr Birnie himself would
have thought that the dismissal of Mr Boxer (if Mr Birnie
had been retained in employment) would have had the
appearance of unfairness. While that has not been
determinative of this particular claim, it is not a point
without some relevance.
(iii) The requirement under Section 41 of the Minimum
Conditions of Employment Act 1993
12 Mr Birnie complains that there was no consultation with
him regarding his redundancy. He claims that he was
presented with a fait accompli. He claims that his
redundancy was unfair as a result of the lack of
consultation.
13 Mr Birnie relies in large part on the term which is implied
into every contract of employment to which the Minimum
Conditions of Employment Act 1993 (WA) applies. It is
not suggested that this term does not apply to Mr Birnie
and I therefore proceed on the common understanding
that it does apply to him. In doing so, I note that the
Commission is not a court for the purposes of enforcing
the Minimum Conditions of Employment Act 1993. Thus,
even if there has been a breach of section 41 of that Act,
that failure is not of itself determinative of Mr Birnie’s
claim. Rather, the issue is whether or not the respondent
was in breach of the contract of employment between it
and Mr Birnie for the purposes of the claim before the
Commission: FDR Pty Ltd v. Gilmore (1998) 78 WAIG
1099 per Kennedy J. at 1100.
14 Relevantly, the term implied into Mr Birnie’s contract of
employment entitles him to be informed by the respondent
as soon as reasonably practicable after the decision has
been made to make him redundant and for him to discuss
with the respondent the likely effects of the redundancy
and measures that may be taken by him or the respondent
to avoid or minimize the effect of the elimination of his
job. It is not a right to be “consulted”. It is a right to have
a discussion.
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15 There is no issue that Mr Birnie was informed of the
decision to make him redundant as soon as practicable
after the decision to do so had been made. Nevertheless,
on the evidence, the finding is inescapable that there was
not a discussion as I find is envisaged by the implied
term. On the evidence, a meeting occurred between Mr
Lee and Mr Birnie in the presence of Delwyn Spence.
Mr Lee said words to the effect that, “unfortunately, things
had changed from yesterday, you are to be made
redundant and there is to be no further diamond
exploration other than Bow River”. He was told that Mr
Gutnick had changed his mind, that the exploration
industry was tough and that funds were tight. Although
Mr Birnie raised the position of Mr Boxer, Mr Lee replied
with words to the effect that Mr Birnie’s comments were
noted but that the decision had been made.
Conclusion
16 In this regard, I largely accept the evidence of Mr Birnie
that he was presented with a fait accompli. I note Mr
Lee’s evidence that, after Mr Gutnick had advised him
the day before that Mr Birnie was to be made redundant,
“there was no alternative”. In the result, Mr Birnie was
not given any reasonable opportunity to put to the
respondent any alternatives. He was not given the
opportunity to discuss the position of Mr Boxer relative
to his own position with any prospect that the discussion
would make any difference. Mr Lee’s evidence is that he,
Mr Lee, had used his knowledge of the client companies
and had reached the conclusion that there was no other
position available for Mr Birnie. However, Mr Birnie was
never given an opportunity to try to persuade Mr Lee that
there was any alternative.
17 The respondent was in breach of the implied term in the
contract of employment that there would be discussions
between the respondent and Mr Birnie regarding the likely
effects of the redundancy and measures that may be able
to be taken by Mr Birnie or the respondent to avoid or
minimize its consequence. I have not ignored the
submission made by Mr Drake-Brockman that there was
“substantial compliance” with the requirements of section
41. However, the implied term in the contract of
employment creates an entitlement for the employee to
be permitted to discuss these matters with the employer
and I cannot find on the facts of this matter that there was
substantial compliance with that requirement, even if the
concept of substantial compliance is applicable.
18 I therefore find that the respondent breached the contract
of employment between it and Mr Birnie when it
dismissed Mr Birnie by reason of redundancy. In reaching
that conclusion, I also note that Mr Birnie’s evidence does
not establish that if those discussions had occurred there
could have been a different result. Nevertheless, that
finding that the respondent was in breach of the contract
of employment is a finding that supports Mr Birnie’s claim
that his dismissal was unfair.
(iv) The timing of the dismissal
19 Mr Birnie claims that an additional reason why his
dismissal is unfair is that when he went into the meeting
on 6 July 2000 he was expecting to be told that he would
be promoted, and not that he would have no job at all. Mr
Birnie’s evidence is that on 28 June 2000 Mr Gutnick
had visited the Perth office and had said in passing to Mr
Birnie that he, Mr Gutnick, had wanted to discuss
elevating Mr Birnie’s profile in the company and that he
would be returning the following Wednesday. Mr DrakeBrockman objected to the Commission accepting this
evidence as evidence of the truth or otherwise of what
Mr Gutnick had said. However, I find that this evidence
is corroborated by the evidence of Mr Lee when he
conceded that on 5 July 2000 he had indicated to Mr
Birnie that consideration was being given to a wider role
for Mr Birnie. Mr Lee concluded that he, Mr Lee, must
therefore have had a conversation with Mr Gutnick about
a wider role for Mr Birnie. I therefore find that Mr Gutnick
did say words, or words to the effect, that Mr Birnie has
outlined.
20 I also find that Mr Birnie was entitled to assume that
these words might herald a promotion for him. I reach
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that finding because I accept the evidence of Mr Birnie
that Mr Lee said to him words to the effect that “Mr Meyer
would be retiring and that you are to take over Mr Meyer’s
responsibilities”, and even that there was a discussion
between them regarding the duration of any possible handover time for this to occur. I note that Mr Lee initially
stated in evidence that he did not inform Mr Birnie that
Mr Meyer was retiring. However, in cross-examination
Mr Lee conceded that he “could have” discussed with
Mr Birnie how long it would take Mr Birnie to take up a
greater role and that he “could have” also said that Mr
Meyer would be retiring. In my view, Mr Lee’s changed
evidence on this point is in quite marked contrast to Mr
Birnie’s consistent evidence that I have little hesitation
in preferring Mr Birnie’s evidence over Mr Lee’s
evidence.
21 I therefore find that in the week prior to Mr Birnie’s
dismissal by reason of redundancy the respondent via
Mr Gutnick and Mr Lee had informed Mr Birnie that Mr
Birnie was being considered for a wider role and that he
was to take over Mr Meyer’s job. I also find that Mr Birnie
was entitled to infer from their comments that this
involved some kind of promotion.
22 It is difficult to envisage a more stark contrast with that
impression given to Mr Birnie with the reality which
occurred. I accept Mr Birnie entered the meeting on 6
July 2000 believing he was to be offered a wider role
within the company. In fact, he was told he would have
no future role in the company at all. Mr Birnie’s evidence
is that upon hearing this news he was shocked and
devastated. I accept Mr Birnie’s evidence. Indeed, it is
supported by the evidence of Mr Lee that Mr Birnie was
visibly shocked and upset and that that was
understandable.
Conclusion
23 I find this claim to be made out. I find that the
circumstance whereby the respondent created a situation
where Mr Birnie believed he would be offered a
promotion only to then dismiss him renders Mr Birnie’s
dismissal harsh.
(v) Quantum of severance pay
24 The respondent paid Mr Birnie eight weeks’ salary as an
ex gratia “severance” payment. It is common ground that
there was not a term in Mr Birnie’s contract of
employment entitling him to a redundancy payment if he
was made redundant. Mr Birnie relies upon the decision
of the Full Bench in Rogers v. Leighton Contractors
(1999) 79 WAIG 3551 to argue that eight weeks’ salary
is not a fair severance package and for that reason his
dismissal is unfair. He claims that 4 weeks’ salary for
each year of service is a reasonable redundancy payment.
25 The respondent, for its part, points to the fact that, in
total, it paid 12 weeks’ salary to Mr Birnie at the time of
his redundancy and submits that that is not an insubstantial
sum. Indeed, the respondent goes further to argue that its
total payment is reasonable in the context of the
respondent being a service company and for that reason
its situation is to be distinguished from the run of cases
which have come before the Commission.
26 The respondent also considers the decision in Rogers v.
Leighton Contractors to have been wrongly decided and
urges the Commission not to follow it. However, I am
not persuaded by the suggestion. The Commission at first
instance is obliged to apply the decisions of the Full Bench
which are applicable on the facts. To do otherwise is to
invite inconsistency and uncertainty.
27 The issue on this point is not whether it was a term of Mr
Birnie’s contract of employment that he would receive a
redundancy payment if he was made redundant. Rather,
the issue is whether or not a dismissal for redundancy
without the payment of a redundancy payment sufficient
to compensate the employee for matters such as the
employee’s age, length of service, seniority, period of
notice, availability of alternate employment, benefits
foregone and the reason for retrenchment may, depending
on the circumstances, be harsh upon the employee. The
drawing of that distinction is sufficient answer, in my
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respectful view, to the argument advanced and to the
decision in Brandler v. Oceanic Hotels (1993) 74 WAIG
114 to which reference was made. As the decision in
Wynn’s Wine Growers v. Foster (1986) 16 IR 381 shows,
such a dismissal may indeed be unfair: see also WA Access
Pty Ltd v. Vaughan (2000) 81 WAIG 373 at paragraph
44.
The payment was calculated by the respondent as four
weeks’ salary in lieu of notice and eight weeks’ salary as
a severance payment. On the authorities therefore, eight
weeks’ salary is to be seen as the respondent’s calculation
of compensation principally for the loss of nontransferable credits and the inconvenience and hardship
imposed upon Mr Birnie: see Termination, Change and
Redundancy Case (1984) 8 IR 34 at 73; AFMEPKIU v
Goldfields Contractors Pty Ltd (2000) 80 WAIG 5346 at
paragraph 30). Non-transferable credits are those
entitlements built up by an employee due to the
employee’s length of service, but which are not payable
at the time of termination. A common example is an
employee’s sick leave entitlement which is available in
the case of ill health, but which is not usually paid to the
employee at termination.
The respondent paid eight weeks’ salary to Mr Birnie
because it considered it a reasonable payment based upon
information in a document from, possible, a federal
government department, to which Mr Lee referred. The
document was not produced in evidence, however, that
does not of itself mean that the payment made must be
appropriate. As the decision in Rogers shows, in a matter
such as this the Commission will approach the issue by
taking into account the circumstances of the employee.
There is no evidence at all whether Mr Birnie had any
sick leave entitlement at termination. However, Mr Birnie
had service towards long service leave. (Indeed, he also
claims that he has a right pursuant to his contract of
employment to payment for pro-rata long service leave.
That is a claim which necessarily is to be considered later
in these Reasons and the Commission in doing so will
need to ensure that there is no double counting). For the
purposes of this particular part of Mr Birnie’s claim, he
had eight completed years towards his long service leave
entitlement. Mr Birnie is 39 years of age and is married
with dependant children. His position title and salary
indicated a senior position. He was considered a “senior
executive” eligible to receive share options and did receive
them in the same year he was dismissed.
The respondent submits that the payments made to Mr
Birnie should be seen in the context that the respondent
is not of itself in the mining and exploration industry.
Rather, as it is a service company, permanency of
employment is not something that can be in anyway
guaranteed or expected. In the view which I have reached,
the force of this submission is much lessened by the
evidence that the respondent is part of a single group of
companies and that in practice it provides services to only
that group of companies. It is not a service company other
than for the purpose of the client companies within the
group. For example, when Astro Mining NL had no
further need of Mr Birnie’s services, the possible
alternative employment opportunities for Mr Birnie which
were considered by Mr Lee involved only the
opportunities which may have been able to have been
offered by the other client companies. The respondent is
not currently a service company to the public. It is a
service company to the other companies within the group
which are regarded as the client companies. As such, in
practice it is part of the industry or industries of that group
of companies. The fluctuations in employment
opportunities with the respondent are no different from
the employment opportunities working in the mineral and
exploration industry.

Conclusion
32 The determination of the claim involves an assessment
of the circumstances and of the adequacy of the severance
payment made. It is not necessary for Mr Birnie to prove
an industry standard for redundancy payments against
which the severance payment may be compared. Nor does
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the test of adequacy require a distinction to be made
between “adequate” and “totally inadequate”.
33 Mr Birnie had 8 years’ service towards long service leave.
He was employed in a senior position. Although
employment in the minerals and exploration industry is
subject to fluctuation, his employment had not been
directly affected by previous fluctuations. He was made
redundant in a “tough” industry at a time when, on the
evidence, there was a slump which would reduce the
likelihood of him finding suitable employment after
dismissal. He has suffered an inconvenience and hardship.
While a redundancy payment is not a dollar-for-dollar
calculation of each of these separate components, a
payment of 8 weeks’ salary was inadequate compensation
for his loss. Within the reasoning of Rogers, I find that
Mr Birnie’s dismissal was unfair by reason of the
inadequate severance payment made to him.
(vi) Rate at which payments were made
34 Mr Birnie also claims that his dismissal was unfair because
“certain benefits due under his contract of employment”
were based only on the cash component of his salary and
not upon “his entire remuneration package”. The
difference between the two to which Mr Birnie refers
includes, for example, the value of the motor vehicle
supplied to Mr Birnie. It is not immediately apparent to
me that payment of termination payments at the
employee’s salary rate rather at a rate reflecting the
employee’s total remuneration may constitute a ground
of itself to find a dismissal unfair. The claim is not made
out.
35 To an extent, the claim under this heading overlaps with
the claim made that payment at the salary rate constitutes
a denial of Mr Birnie’s entitlements under his contract of
employment and I return to this issue subsequently.
Conclusion on claim of unfair dismissal
36 For the above reasons I find that Mr Birnie’s claim of
unfair dismissal is made out by reason of—
(1) The respondent being in breach of the implied
term referred to earlier;
(2) Being made redundant when he was expecting to
be given a wider role; and
(3) The inadequacy of the severance payment made
to him.
(vi) Remedy
37 Reinstatement is the primary remedy prescribed by the
Act. However, reinstatement is not sought and, as I find,
is not possible in circumstances where, as here, there has
been a genuine redundancy: FDR Pty Ltd v. Gilmore (op.
cit.).
38 The Commission therefore considers the remedy of
compensation. Compensation is able to be awarded for
both loss and or injury arising from the dismissal.
39 Mr Birnie’s loss is the loss of a fair redundancy payment:
Rogers v. Leighton Contractors (op. cit.). It is not
equivalent to the period Mr Birnie has now been
unemployed: AFMEPKIU v Goldfields Contractors Pty
Ltd op. cit. at paragraph 27. Mr Birnie was paid four
weeks’ salary in lieu of notice and eight weeks’ salary as
a redundancy payment. Payment made in lieu of notice
and payment of a redundancy payment are made for
different purposes. In the circumstances of this case, I
consider that a redundancy payment equivalent to sixteen
weeks’ salary would have been a reasonable payment for
the long service leave credit foregone and Mr Birnie’s
length of service and position, together with the reduced
likelihood of him finding suitable alternative employment.
I would therefore order a further eight weeks’ salary to
be paid to him by way of a redundancy payment.
40 In regard to the issue of injury, in my view the evidence
that Mr Birnie was shocked and upset at being made
redundant constitutes an injury for the purposes of the
Act. The word “injury” has not been exhaustively defined
and dismissal in virtually every case will cause the
employee disappointment, distress and a host of
unpleasant personal feelings (Manuel v. Pasminco Cockle
Creek Smelter (1998) 83 IR 135 at 162). In the ordinary
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run of cases, no allowance for hurt feelings or distress is
made (Timms v. Philips Engineering (1999) 79 WAIG at
1328). When an employee’s position is to be made
redundant, the consultation which is to occur pursuant to
the term implied in the employee’s contract of
employment by virtue of the Minimum Conditions of
Employment Act may reduce the shock or distress which
would otherwise be felt by the employee.
41 The distress felt by an employee that is usual in every
case when the employee is dismissed, was, in this case,
exacerbated by the failure to hold the discussions and by
the comments which had been previously been made to
Mr Birnie by Mr Gutnick and Mr Lee. Those
circumstances were directly of the respondent’s making
and I have no doubt contributed to the injury suffered by
Mr Birnie in this regard. The calculation of compensation
for injury is not a precise matter and I note the manner
with which this issue was approached in Rogers. In
considering the calculation, I also note that although Mr
Birnie was indeed entitled to believe that he was likely to
be playing a wider role within the company, there is no
evidence that he had, in reliance upon that belief, altered
his position to his detriment.
42 I assess the compensation in this circumstance at
$5,000.00.
(viii) Mitigation of Loss
43 Mr Birnie is under a duty to attempt to mitigate his loss.
He has given evidence of the persons and companies he
has contacted in an endeavour to secure alternative
employment. I accept that he has made those efforts. His
efforts were criticized by the respondent in that they were
seen by it as being restricted to the mining and exploration
industry. In practical terms, Mr Birnie was required to
diligently seek suitable alternative employment, but he is
not, generally, required to take employment of a different
or inferior kind (Growers Market Butchers v. Backman
(1999) 79 WAIG 1313 at 1316). It is an obligation to act
reasonably in the mitigation of loss. The issue becomes
whether the efforts he has made are reasonable. The
respondent bears the onus of demonstrating that they were
not (ibid, and see too Westen v. Union des Assurances
(1996) 88 IR 259 at 265).
44 The evidence is that for the last 8 to 10 years Mr Birnie’s
experience has been in diamond exploration. Prior to that
time, he had 5 years’ experience in gold exploration. Mr
Birnie has made contact with 14 different persons or
companies and it is suggested that this number is too few
when compared with the “probably hundreds” of mining
and exploration companies. In my view, the evidence does
not support a finding that Mr Birnie has not taken
reasonable steps to find alternate work in the industry to
which he was employed. Mitigation is not to be measured
just by the numbers of contacts made. I accept Mr Birnie’s
evidence that he has acted upon outplacement advice in
the knowledge of the slump in the industry generally and
the surplus of geologists with direct experience. There is
no evidence which contradicts him on this issue. I find
that it has not been demonstrated that Mr Birnie failed to
mitigate his loss.
B. The Claim for Contractual Benefits
45 Mr Birnie also claims that he has been denied benefits
due to him under his contract of employment. The
Commission is therefore required to determine whether
the items claimed by him were indeed benefits due to
him under his contract of employment and which have
been denied him.
(i) Payment in Lieu of Notice
46 The first claim under this heading is Mr Birnie’s claim
that the payments made to him in lieu of notice, his
payment for annual leave not taken and the severance
payment made to him (subject to the determination of
the Commission in relation to the adequacy of severance
pay) should have been paid at the value of Mr Birnie’s
remuneration, and not merely his actual salary.
47 I turn to consider the terms of Mr Birnie’s contract of
employment at the time of the termination of his
employment. At the time Mr Birnie was dismissed the
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terms of his employment were not recorded in writing.
From the period 1994 to 1997, Mr Birnie was engaged
according to a fixed term contract recorded in writing. It
is common ground that the fixed term contract expired
according to its terms although Mr Birnie continued to
be employed by the respondent. The issue then becomes
what were the terms of the continuing contract of
employment after the expiration of the fixed term contract.
There is, in my view, no warrant to find that the terms of
the fixed term contract continued in force (Minister for
Health v Ferry (1996) 65 IR 374 at 380). Mr Birnie and
the respondent did not expressly agree that the terms
would continue. Further, for the duration of the fixed term
contract, Mr Birnie was working in Victoria. He
subsequently relocated to Perth. Not all of the terms of
the fixed term contract readily apply to Western Australia.
For these reasons I find that the terms of the fixed term
contract simply ceased to apply due to the effluxion of
time.
The terms of Mr Birnie’s contract of employment after
that time are able to be found by reference to the actions
of the parties and by application of the relevant tests for
the implication of terms into contracts of employment
(BP Refinery Pty Ltd v Hastings Shire Council (1977) 52
ALJR 20 as cited in Ahern v Australian Federation of
Totally and Permanently Incapacitated Ex-Servicemen
and Women (2000) 80 WAIG 1729 (IAC)).
Having regard to those tests and the evidence of the
practical operation of the contract of employment between
Mr Birnie and the respondent the evidence does not
establish that it was a term of the contract of employment
that if Mr Birnie was given payment in lieu of notice, it
would be paid at a rate based upon the value of his
remuneration. It is not a question of whether it would be
fair for Mr Birnie to have been paid in lieu of notice at
the package rate. The issue is whether it was a term of his
contract that he would be so paid. I am unable to find any
evidence to that effect and this part of the claim is
dismissed.
A similar conclusion obtains in relation to the payment
made to him for untaken annual leave and the severance
payment. To the extent that Mr Birnie may rely upon s.18
of the Minimum Conditions of Employment Act, 1993 in
relation to the payment made to him for untaken annual
leave, that section does not compel a different conclusion.
That section refers to payment being made “at the rate
the employee would have received as his or her payment
at the time the leave is taken under the…contract of
employment”. Further, there is no evidence of the rate at
which payment was made to Mr Birnie when he
previously took annual leave and there is nothing to
suggest that the payment would have been other than his
usual salary rate.
The decision in Lyon and Dorizzi v. The IOOF Victorian
Friendly Society (Spence J, County Court of Victoria, 21
November 1996) to which Mr Kemp referred, and upon
which he relied, appears to turn on at least the common
ground in that matter that if the plaintiffs had taken annual
leave they would have received the equivalent of their
salary package. In contrast, here there is no such common
ground and indeed there is the evidence of Mr Adderson
that the motor vehicle was returned to him by Mr Birnie
when Mr Birnie was on leave. This suggests at least that
Mr Birnie did not use the vehicle while he was on annual
leave and effectively would negate the argument that the
value of Mr Birnie’s annual leave should include the value
of the motor vehicle he would otherwise have used.
In relation to the severance payment, the evidence is that
Mr Birnie’s contract of employment did not provide for
a payment to be made upon redundancy and thus there
cannot be a valid claim that it was a benefit under the
contract that the redundancy payments made would be
paid at the value of his remuneration. These two claims
therefore are similarly dismissed.

(iii) Long Service Leave
53 Mr Birnie claims that it was a term of his contract of
employment that he would be paid pro-rata long service
leave after three years of employment. The strongest
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evidence in support of Mr Birnie’s claim is the evidence
of an e-mail received by Mr Adderson from a clerical
employee of the company which states that employees of
the respondent are entitled to that pro-rata annual leave
(exhibit 1—24). Mr Birnie has no other direct evidence
to support his claim although I note his evidence about
how he believes others have been paid pro-rata after 3
years’ service.
54 The evidence of Mr Lee is that the respondent did not
have a policy in relation to long service leave payable
pro-rata on termination. Rather, the decision whether prorata long service leave would be paid was at the discretion
of the managing director, Mr Gutnick.
55 I am not persuaded that it was term of Mr Birnie’s contract
of employment that he would be paid pro-rata long service
leave after three years. I acknowledge that laboratory
technicians as referred to in the e-mail may have that
entitlement but that entitlement may also arise from award
provisions (cf. exhibit 1—27). The evidence does not in
my view establish an entitlement applicable generally to
the respondent’s employees of whatever position in
Western Australia. There is always an issue that arises
when one particular condition of employment of one
employee is compared to another employee in isolation
from each employee’s total remuneration package.
56 Mr Birnie also can derive little comfort from the fact that
the provision he now claims was not provided for in the
long service leave entitlement contained in the fixed term
contract which applied to him previously. Indeed, that
contract specifically provided for pro-rata long service
leave after 10 years’ continuous service (exhibit 1—10),
and not three years’ continuous service. That fact alone
suggests that a pro-rata payment of long service leave
after three years’ continuous service is not a condition of
employment with the respondent, at least for employees
at the position at which Mr Birnie was employed. There
is nothing in the evidence to indicate that it is a condition
of employment peculiar to this State and which is to be
implied into Mr Birnie’s contract of employment.
Accordingly, this claim is dismissed.
(iv) Relocation Benefits
57 The third claim of denied contractual benefits is an
entitlement to relocation benefits.
58 Mr Lee concedes that if Mr Birnie was made redundant
“we will relocate him back to Melbourne”. Indeed, Mr
Lee’s evidence is that at the meeting at which Mr Birnie
was dismissed he referred to the term of his contact
regarding relocation. This is reference to the terms of the
original relocation assistance agreed with Mr Birnie
(exhibit 1—22, dated 29 June 1995) which contains the
following relevant provision—
6. Redundancy Provisions
Should your position be made redundant at any time
we will at our cost relocate you, your family and
reasonable effects to Melbourne.
59 There seems no reason why that provision is not binding
upon the respondent. It was as much a part of the
agreement reached when Mr Birnie relocated to Perth as
any other part of the agreement. I find that it constitutes a
benefit to which Mr Birnie is entitled under his contract
of employment.
60 The issue at the heart of this claim goes to the practical
implementation of the benefit. Mr Birnie’s relocation to
Perth was effected by the respondent paying for a number
of separate matters. These are set out in exhibit 1—22 as
a memorandum from Mr Stewart to him and include, for
example, an allowance of “one month’s salary to offset
the incidental costs associated with relocation”, and also
relevantly, the following—
Selling and Buying Residence
We will carry the costs associated with the sale and
purchase of your home. These include advertising,
fees, stamp duty, commissions and the like.
61 Mr Birnie claims payment of all amounts as may become
payable upon relocation to Melbourne in accordance with
items 1 to 5 of that memorandum.
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62 Mr Lee, however, when he eventually replied on 18 July
to Mr Birnie’s requests for the details of the relocation
package, took the respondent’s current guidelines and
modified them where he “thought it was necessary or
appropriate”. This resulted in at least his decision that
the offer would be valid only for a 3 month period after
which it would lapse. There was a cap on the sale value
of the home for reimbursement purposes of $300,000
which had been included in a variation earlier in the year
to the guidelines. Mr Birnie did not accept the conditions
contained in Mr Lee’s letter to him of 18 July.
Conclusion
63 Both parties approach this matter on the basis that Mr
Birnie’s entitlement to be relocated is given effect to by
way of particular conditions and I therefore also approach
the issue now between them on that basis. Where there is
an issue to be resolved, it should be resolved against the
source, as I find it to be, of Mr Birnie’s entitlement. That
is, that the respondent will at its cost “relocate you, your
family and reasonable effects to Melbourne”. It is not, as
Mr Lee writes in his letter, that the respondent would pay
“reasonable relocation expenses”.
64 There is much to be said for the proposition advanced by
Mr Birnie that the conditions by which his entitlement
would be given effect are those contained in items 1 to 5
of the original memorandum of Mr Stewart. This is
because Mr Birnie’s entitlement is contained in that
memorandum and the memorandum thus provides the
context in which it is to be read. While I acknowledge
that the respondent is entitled to change its policies, as it
apparently did in mid to late 1999 by introducing caps
on the sale value and purchase value in the relocation
policy, that does not provide a satisfactory answer to the
issue. The Respondent is not entitled to unilaterally
change Mr Birnie’s entitlements under his contract of
employment. Further, Mr Birnie’s entitlement is not stated
to be subject to the respondent’s policies at the time the
relocation is to occur.
65 An issue of fairness arises here. Mr Birnie agreed to
relocate from Melbourne to Perth on the basis that if his
position was made redundant at any time the respondent
will at its cost relocate him, his family and reasonable
effects to Melbourne. If the respondent wishes to vary
that agreed position it should at least communicate its
intention to Mr Birnie and discuss the consequences with
him if it is a change to his detriment. There is no evidence
that the change was ever communicated to Mr Birnie. It
is rather too late to present Mr Birnie with a fait accompli
after the redundancy has occurred.
66 The preferable view is that if the respondent does vary its
relocation policy the variation will apply to future
relocations. However, in Mr Birnie’s circumstances he
has already relocated. He relocated from Melbourne to
Perth. His present entitlement is not so much to be
relocated as it is to be returned from whence he came.
Accordingly I find that Mr Birnie’s entitlement is to be
given effect to as he claims: items 1 to 5 of the original
memorandum of Mr Stewart with the necessary
transposition of “Melbourne” and “Perth”.
67 There is therefore no cap as contained in Mr Lee’s letter.
However, the respondent is, in my view, entitled to place
a time limit upon its obligation. This is because the
entitlement to relocation arises because, and at the time
of, the termination of Mr Birnie’s employment by the
respondent. If, as a result of that termination, Mr Birnie
wished to relocate to Melbourne, then he would be entitled
to the benefit I have found. However, his access to that
entitlement will lapse if he does not return to Melbourne
following the termination of his employment.
68 I accept the evidence of Mr Birnie that he advised Mr
Lee on 10 July of his intention to relocate to Melbourne.
However, Mr Birnie has not in fact returned to Melbourne,
possibly because of this very issue. There is no evidence
that Mr Birnie presently wishes to return to Melbourne.
He concedes that the benefit he claims is not a benefit
which is able to be converted to a monetary payment if
he elects not to do so. He therefore now needs to decide,
in light of these Reasons, whether or not he intends to
return to Melbourne.
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69 I am of the view that the offer made in Mr Lee’s letter of
18 July 2000 (exhibit 1—66) was not consistent with the
benefit to which he was entitled. I therefore find that Mr
Birnie has been denied a benefit to which he is entitled
under his contract of employment, that is the respondent
will at its cost relocate him, his family and reasonable
effects to Melbourne. I will hear the parties further as to
the form of order to issue and to that extent may require
the parties to further advise the Commission of their
respective positions. This may be able to be done in
writing. Any final order to issue on this subject is likely
to contain a set period within which Mr Birnie should
advise the respondent whether he elects to relocate to
Melbourne and the parties are requested to consider what
that period should be. If he does not elect to do so the
entitlement will then lapse.
(v) Reasonable Notice
70 The final claim under this heading is Mr Birnie’s claim
as set out in the letter from Mr Kemp dated 6 September
2000 for payment of $113,745.00 being the shortfall in
payment in lieu of reasonable notice due under Mr Birnie’s
contract of employment (which he says is 12 months’
notice) and the payment in lieu of notice actually made.
In application 1457 of 2000 the claim is similarly and
separately made that the respondent has denied Mr Birnie
his contractual benefit of reasonable notice “by
underpaying him $117,883.70”. I propose to deal with
the claims together.
71 The respondent acknowledges that there was no express
term within Mr Birnie’s contract of employment which
prescribed a period of notice. The respondent however,
submits that the statutory minimum period of notice in
s.170CM of the Workplace Relations Act 1993 provides
for the period of notice to be given and that fact means
that there is no room for the implication of a term of
reasonable notice. However, that proposition is
unsupported by authority and on the material before the
Commission on this occasion, I am not inclined to uphold
it.
72 Rather, the issue is whether the period of notice given to
Mr Birnie was reasonable in the circumstances. While I
do not uphold the respondent’s submission that it is in
the labour supply industry, I do acknowledge the evidence
that the diamond exploration industry is an industry in
which employment opportunities will fluctuate from time
to time.
73 What constitutes reasonable notice is a question of fact
in each case where there is no term in the contract: Cohen
v Nichevic [1976] WAR 183. The tests to be applied for
determining reasonable notice are those set out in Tarozzi
v. The Italian Club (1991) 71 WAIG 2499. The
Commission should have regard to the high or low grade
of the appointment, the importance of the position, the
size of the salary, the nature of the employment, the length
of service of the employee, the professional standing of
the employee, his/her age, qualifications, experience and
degree of job mobility, what the employee gave up to
come to the present employer and the employee’s
prospective pension or other rights.
74 To an extent, these factors overlap with the considerations
involved in deciding whether a particular redundancy
payment is appropriate. As Sharkey P noted in Rogers v
Leighton Contractors (referring to Coles/Myer Ltd v
Sweeting and Others (FB) (1993) 73 WAIG 225 at p.
231)—
A parallel is the implication of reasonable notice for
management or non-award employees where no notice is provided for in the contract (see Tarozzi v WA
Italian Club (Inc) (op cit) and the authorities therein
cited). Matters such as quantum of salary, period of
service, position in the hierarchy of the employer
etc, are reasonable matters to consider in fixing quantum of a redundancy payment.
75 There is therefore considerable risk that if Mr Birnie’s
claim that he was entitled to reasonable notice upon the
termination of his employment is dealt with in isolation
and without regard to the fact the Commission is also
considering whether his dismissal was hash, oppressive
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or unfair by reason of a failure to pay a reasonable
redundancy payment, most, if not all, of the same factors
will be double-counted. That situation should be avoided.
Indeed, even if Mr Birnie’s claim viewed in isolation
resulted in an entitlement to a greater period of notice
than that given, the Commission’s ultimate requirement
to decide matters according to equity, good conscience
and the substantial merits of the case would require the
Commission to consider whether an order granting that
entitlement in full should in fact issue in this matter given
the Order to issue prescribing a further redundancy
payment.
76 In the context of the facts in this case, the reason for Mr
Birnie’s employment terminating was the quite sudden
change of the availability of funds in the diamond
exploration industry. Ultimately, I do not find that the
notice period given to Mr Birnie, in the context of the
further redundancy payment now to be made to him to
be unreasonable and accordingly, this claim similarly is
dismissed.
77 A Minute of Proposed Order now issues.
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(2) ORDERS THAT this claim be re-listed for
further hearing as to the Order to issue.
(D) ORDERS THAT the application otherwise be dismissed.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.
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Result
Representation
Applicant
Respondent

Representation
Applicant

1.

Respondent

Application alleging unfair dismissal and
denied contractual entitlements granted
in part.
Mr S. Kemp (of counsel) on behalf of the
applicant.
Mr A. Drake-Brockman and with him Mr
D. Howlett (both of counsel) on behalf
of the respondent.

2.

_______________________________________________________________________________

Order.
HAVING HEARD Mr S. Kemp (of counsel) on behalf of the
applicant and Mr A. Drake-Brockman and with him Mr D.
Howlett (both of counsel) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby—
(A) DECLARES—
(1) That the dismissal of Andrew Birnie was harsh
and unfair; and
(2) That reinstatement is impracticable.
(B) ORDERS THAT—
(1) A.W.I. Administration Services Pty Ltd pay,
within 7 days of the date of this Order, Andrew
Birnie a sum equivalent to eight weeks’ salary
by way of a further redundancy payment; and
(2) A.W.I. Administration Services Pty Ltd pay,
within 7 days of the date of this Order, the
sum of $5,000.00 by way of compensation for
the injury caused by the dismissal.
(C) (1) DECLARES THAT Andrew Birnie has not
been allowed by A.W.I. Administration Services Pty Ltd a benefit to which he is entitled
under his contract of service, that is that A.W.I.
Administration Services Pty Ltd will at its cost
relocate him, his family and reasonable effects
to Melbourne.

Mr L Free in person
Mr J Britts as agent

_________________________________________________________________________

_______________________________________________________________________________

Result

Declaration issued.

3.
4.

5.

6.

Reasons for Decision.
(Extempore)
By this application pursuant to s 29(1)(b)(i) of the
Industrial Relations Act 1979 (“the Act”) Leslie Fred Free
(“the applicant”) alleges that Boral Window Systems Pty
Ltd (“the respondent”) on or about 4 August 2000 unfairly
dismissed him. At all material times between 21 May 1998
and 4 August 2000 the applicant was employed by the
respondent, as it is common ground, as a factory hand.
The applicant was employed in duties involving
assembling window frames and sashes and it is also
common ground that his employment was subject to the
terms of the Metal Trades (General) Award No 13 of 1965
as amended from time to time (“the Award”).
It is also agreed that the applicant worked 38 hours per
week, was a permanent full-time employee, and his
employment, as I have said, came to an end on 4 August
2000. On that day it is said that the applicant had his
employment terminated on the grounds of redundancy.
The respondent objects to and opposes the applicant’s
claim and says that he was fairly dismissed by reason of
a bona fide redundancy.
The facts in this matter are relatively straightforward and
may be stated as follows. The applicant testified that on
28 October 1998 he reported to his employer a workplace
injury, leading to an eventual diagnosis of carpal tunnel
syndrome. Between this time and in or about August 2000,
the applicant underwent various treatments for this
condition and also received workers compensation
payments. The latter was common ground also.
In this time the respondent’s manager, Mr Spires, who
on the evidence, discussed with the applicant his medical
condition and what was occurring generally in the
workplace, visited the applicant at his house. The
applicant said that Mr Spires urged him to return to work
as soon as he could. In times leading up to August 2000
Mr Spires testified that he mentioned that work demand
at the respondent’s premises had fallen off, he said due in
large part, to the introduction of the goods and services
tax.
Mr Spires conceded however in evidence, that he did not
tell the applicant at any time that his position was being
contemplated to be or was to be made redundant. The
applicant, on the evidence, recommenced at work on light
duties on or about 1 August 2000. He said at that time he
raised the need for prescription safety glasses but was
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told by the respondent not to worry about this at that
time. The applicant thought this was odd.
7. On Friday, 4 August 2000, at approximately 11 am on
the evidence, the applicant was called into Mr Spires’
office in the presence of another employee of the
respondent and was told by him that he was being made
redundant because of a downturn in work and was handed
a letter of the same date confirming this. That letter, which
is exhibit A1, formal parts omitted, provides as follows—
“Further to our recent discussions, this letter confirms that your employment with Boral Window
Systems, Bunbury Operations, will terminate on 4
August 2000. As we have discussed, your position
has become redundant as a result of shortage of work
and a reduced demand for our products. The financial arrangements connected with your termination
are outlined in the attached sheets. These funds will
be transferred to your previously nominated bank
account tonight.”
8. It is also common ground on the evidence before the
Commission, that the applicant received from the
respondent, by way of termination payments, two weeks
wages in lieu of notice in the sum of $879.20 and also six
weeks severance pay in the sum of $2637.60 pursuant to
the terms of the Award.
9. The evidence also is that it was offered to the applicant
that if he wished to he could leave the premises there and
then. However, he elected to work to the end of the day,
which he did.
10. As to the downturn in the respondent’s business, and the
need for redundancies, Mr Spires referred to the goods
and services tax concerns that the respondent was
experiencing from in or about February 2000. Exhibit
R1 was tendered in support of the respondent’s case,
which exhibit refers to various schedules of factory hours
in the period June, July, and up and to the end of
September 2000.
11. This evidence shows a very substantial fall off in demand
over that period. Additionally Mr Spires gave evidence
as to other steps taken by the respondent to address this
situation, including employees going on annual leave;
options discussed including a shorter working week and
generally, a drive to reduce costs.
12. There is also evidence before the Commission through
Mr Spires that indeed some months prior to August 2000
the respondent, at least in Perth, was preparing for possible
redundancies, and in that regard Mr Spires made reference
to emails with the Sydney head office of the company
and the Perth head office. He furthermore gave evidence
that some two to three weeks prior to the week ending 5
August 2000, he specifically looked at who may have to
be made redundant from the Bunbury operations.
13. The evidence was that Mr Spires received actual
confirmation of the decision to make employees redundant
on or about 2 August 2000 by the Perth office of the
company.
Findings
14. I will turn now to my findings and conclusions in relation
to this matter. From all of the evidence I accept that the
respondent on the evidence did experience a substantial
reduction in business demand as it was stated as a result
of the goods and services tax. I accept on the evidence,
and I find, that as a consequence of that development the
respondent needed to significantly reduce its costs and
potentially its numbers of employees.
15. I am also satisfied on the evidence, and I find, that there
was consideration by the respondent of alternatives to
redundancy with employees, such as employees taking
annual leave, the possibility of a shorter working week,
and other arrangements. However, I observe that those
consultations did not include the applicant.
16. I also find that in relation to the latter observation there
was no discussion with the applicant as to specific issues
raised with the other employees, but I do accept on the
evidence that there was probably some mention made of
a possibility of a reduction in staff at some point during
the visits by Mr Spires to the applicant’s home before he
returned to the workplace on 1 August 2000.
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17. I am also satisfied on the evidence that on the resumption
of work on 1 August 2000 the applicant was given no
indication of his employment being at risk, despite the
evidence of the respondent that there was at least an
identification of those who could possibly be made
redundant, some two to three weeks prior to that time.
18. Whilst I have said on the evidence that it appears to the
Commission that there was confirmation of the need for
the respondent to make employees redundant on or about
2 August 2000, in my opinion, on the evidence, it is open
to infer and I do infer, that it is more likely than not that
the identification of potential employees to be made
redundant some two to three weeks prior than this may
well have included the applicant’s position.
19. As I have also observed on the evidence, there was no
discussion of any form in any event with the applicant
from 2 August 2000 until the notification by the
respondent to the applicant of his dismissal mid morning
on 4 August 2000.
20. The evidence also is, and I find, that the applicant, as he
informs the Commission, is still not medically fit to
undertake any work and has not been since his dismissal,
been in receipt of any workers compensation. As to his
medical fitness I refer in that regard to exhibit A2, that
being a Centrelink medical certificate issued by Dr
Michael M Comparti, who on the evidence, is the
applicant’s present treating medical practitioner.
The Principles
21. I turn to the principles in relation to these matters. The
relevant principles in relation to an unfair dismissal claim
arising from a situation of redundancy such as this are
well established. It is incumbent on an applicant to
establish on balance if challenging their selection for
redundancy, that another employee, apart from the
applicant, should have been made redundant, and in that
regard I refer to two authorities, they being AMWSU and
Anor v The Australian Shipbuilding Industries, Western
Australia, Pty Ltd (1987) 67 WAIG 733, and Gromark
Packaging v The FMWU (1992) 46 IR 98. However, this
is not an exclusive or sole criterion, as considerations as
to any unfairness in the process used in effecting a
redundancy can also be taken into account, and in that
regard I refer to MEWU v Newcrest Mining Limited (1993)
73 WAIG 969, and also FPFAIU v Jason Industries
Limited (1994) 74 WAIG 32.
22. Additionally, it is for the Commission to consider all of
the circumstances surrounding the termination of the
employment, having regard to s 26 of the Act. In applying
in this case what has been now well established as the
comparative test in the Australian Shipbuilding Industries
decision, I am not satisfied on the evidence, that it has
been established on balance that an employee other than
the applicant should have been selected for redundancy
in preference to him.
23. Whilst there was some evidence before the Commission
as to the circumstances of two or three other employees,
that evidence has not established, in my view, why a
determination should have been made by the respondent
in the applicant’s favour.
24. However, having considered that proposition, that is not
the end of the matter. It is clear on the evidence, as I have
found it to be, that there was no consultation with Mr
Free once a definite decision had been made by the
respondent to make him redundant as required by clause
32A—Redundancy, of the Award.
25. Additionally, in my opinion, there was no compliance by
the respondent with the terms of Part 5 of the Minimum
Conditions of Employment Act 1993 (“MCEA”) to the
extent that these provisions are implied into the Award
and not otherwise satisfied by the operation of clause 32A
of the Award.
26. The respondent had a lawful obligation to discuss with
the affected employees the matters set out in these
instruments and on the evidence, those discussions simply
did not take place with the applicant.
27. These obligations carry with them more than just an
obligation to advise of a decision that occurred in this
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case. The purpose of these obligations is to enable
adequate warning of impending redundancies to be given
to enable employees, and where relevant unions, to receive
relevant information as to impending redundancies, and
at least to have some input into the selection process, to
enable alternatives to be discussed, if any, and to consider
means that may mitigate against the adverse effects of
redundancy. Clearly on the evidence in relation to the
applicant none of this occurred.
Conclusion
28. For these reasons in my view, I consider that the
applicant’s dismissal was, in all the circumstances, harsh,
oppressive and unfair. In this case there was both an award
and statutory obligation to consult with the affected
employee as a part of the redundancy process. The
circumstances in this particular case are very similar to
those in another case which was before the Commission
as presently constituted in the matter of AFMEPKIU v
Goldfields Contractors Pty Ltd (2000) 80 WAIG 2749,
which decision was upheld on appeal by a Full Bench of
this Commission.
29. I refer to another matter which was raised somewhat
obliquely by the applicant in his notice of application,
that being s 84AA of the Workers Compensation and
Rehabilitation Act 1981. Whilst the matter was mentioned
it wasn’t pressed and nor was it dealt with by the agent
for the respondent. My view in relation to that matter is
that if indeed that provision did apply, which I think there
is considerable doubt in the present circumstances, it
would be open to conclude that in the circumstance of
redundancy, as I have found it to have occurred being
bona fide, it was not reasonably practicable for the
respondent to keep the position open, all things
considered.
30. Having said that, I now turn to the question of relief in
this case. The applicant seeks compensation for loss. It is
not in dispute that the applicant was paid on the
termination of his employment, some $3,516.80,
representing two weeks wages in lieu of notice, and six
weeks redundancy pay, which payments were made
pursuant to the terms of the Award, consistent with the
applicant’s length of service.
31. On the basis of my conclusion that the applicant has not
established that someone other than he should have been
made redundant, and therefore he should not have been
dismissed, it is not in my opinion, open for the
Commission to consider loss in terms of ongoing income,
which was the conclusion that the Commission as
presently constituted reached in Goldfields Contractors.
32. Furthermore, I am not persuaded on the evidence that the
payments made to the applicant by the respondent were,
in all the circumstances of the case, unfair or inadequate,
and therefore I am not persuaded that the applicant has
suffered a loss that is compensable by order of this
Commission.
33. In view of my findings and conclusions, I consider that
the appropriate remedy to provide in the present
circumstances is a declaration that the applicant was
unfairly dismissed by the respondent from his position
as a factory hand on or about 4 August 2000.
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Result
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Declaration issued.
Mr L Free in person
Mr J Britts as agent

_________________________________________________________________________

Declaration.
HAVING heard Mr L Free on his own behalf and Mr J Britts
agent on behalf of the respondent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations
Act, 1979, hereby declares—
THAT Mr Leslie Free was harshly, oppressively and
unfairly dismissed from his employment as a factory hand
by the respondent on or about 4 August 2000.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.
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3

4

Reasons for Decision.
This is an application pursuant to section 29 (1)(b)(i) of
the Industrial Relations Act, 1979 (the Act). The applicant
Mr Gary Edward Garbett alleges that he was harshly,
oppressively or unfairly dismissed by the respondent,
Midland Brick Company Pty Ltd, on 18 May 2000. He
says that he was made redundant without any prior
consultation in breach of ss 40-42 of the Minimum
Conditions of Employment Act 1993. The applicant seeks
reinstatement to his position or in the alternative he seeks
the maximum of six months compensation.
The applicant says that at the time of termination he was
employed as a Senior Purchasing Officer with the
respondent. He was employed at Midland Brick from 11
May 1994 to 18 May 2000. His responsibilities were to
direct purchases for maintenance, replacement of motor
vehicles, supply agreements for commodities, hire
equipment and supply support services eg telephones,
property maintenance. The applicant says his salary was
$54,689 per annum plus a vehicle.
The matter was dealt with in conference on 29 June 2000
and having failed to settle was referred to hearing on 19
and 20 September 2000. The matter was part heard and
was heard again on 29 November to 1 December and on
5 February and 8 February 2001.
The applicant’s agent in a letter to the respondent of 18
September 2000 elaborated on the grounds he says caused
the redundancy to be unfair. The grounds are as follows—
“1. The applicant was ostracized upon his return from
leave on 1st May 2000;
2. The applicant wasn’t advised that his position was
under review;
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3. He wasn’t given an opportunity to contribute input to review;
4. Stewart Wheatley, Kelvin Ryan nor other senior
management didn’t consult with the applicant
concerning the decision to abolish his position;
5. The applicant wasn’t given time to accept decision or seek alternative opportunities within
respondent company;
6. The respondent didn’t engage in a selection process from the applicant’s section when deciding
to terminate the applicant;
7. This was but the latest of several attempts by
Stewart Wheatley to get rid of the applicant, &
8. The applicant wasn’t offered an opportunity to
work out his notice period.”
The applicant also does not believe the position was in
fact redundant. The applicant says that s40(1) of the
Minimum Conditions of Employment Act defines
redundant as—
“means being no longer required by an employer to
continue doing a job because, for a reason that is not
a usual reason for change in the employer’s workforce, the employer has decided that the job will not
be done by any person.”
The applicant says that his duties were of such a nature
that if they were not done then Midland Brick could not
be operating today. Hence his duties have to be done by
someone and are being done by others.
Mr Garbett’s evidence is that he applied successfully for
the position of Senior Purchasing Officer and Store
Manager for Midland Brick company in April 1994. He
says in that role he had a number of employees answerable
to him which included purchasing officers, stores,
warehouse personnel and two crane drivers. The
organisational chart [Exhibit GG6] reflected the structure
under which he operated.
Mr Garbett says that he met with Mr Scarvaci on 30 March
1998 when Mr Scarvaci proposed that he accept a lesser
role, with less pay and less conditions of employment.
This involved reporting to a newly appointed Procurement
Manager and it was proposed that he would lose the use
of his company motor vehicle. Mr Garbett says that Mr
Scarvaci was not successful at having his pay reduced
and vehicle removed from him. The fact that these terms
and conditions remained the same is unchallenged. The
outcome however was that Mr Garbett was to report to a
new Procurement Manager and Mr Scarvaci criticised him
for failing to have made significant reductions in stock
holding. Mr Garbett did not accept these criticisms. The
new Procurement Manager was Mr Stewart Wheatley and
Mr Scarvaci sent a memo to all departmental managers
[Exhibit GG20] to advise them of his appointment and
that Mr Wheatley would report to the Operations Manager,
that being Mr Scarvaci. The memo says that Mr Garbett
was to continue in the position of Purchasing Manager
and report to Mr Stewart Wheatley as Procurement
Manager. This arrangement changed Mr Garbett’s
reporting role and reduced his management role as
Purchasing Manager, effectively reducing his autonomy.
Mr Garbett did not approve of Mr Wheatley’s
management style which he described as aggressive and
autocratic. Mr Garbett had a number of complaints about
Mr Wheatley’s language and his behaviour. Later in 1998
the reporting roles changed and Mr Hyland became Mr
Garbett’s and Mr Wheatley’s superior. Mr Garbett was
given a letter from Mr Hyland the General Manager
Commercial on 18 November 1998 seeking his
acceptance of a new role as Senior Purchasing Officer
[Exhibit GG23]. Mr Garbett says this new role was a
demotion in that he was not able to perform all
management functions that he previously enjoyed. His
responsibilities and autonomy had been diminished. He
says there were no changes to his role during 1999. He
says he proceeded on leave in April 2000 and on his return
on 1 May 2000 his workstation and office arrangements
had been changed entirely. His space had been reduced

9

10

11
12
13

14

15

16

17

1207

and he felt that he was shut off and kept separate from
remaining office staff and stores personnel. He says this
situation continued until his day of termination. He says
he was not consulted about those changes.
Mr Garbett says that on 18 May 2000, Mr Wheatley rang
and asked him to come to his office. Mr Kelvin Robert
Ryan, the Engineering and Services Manager and Mr
Wheatley were in the office and Mr Ryan outlined the
purpose of the meeting. Mr Garbett was handed some
documents, included in these was a letter advising him
that the position of Senior Purchasing Officer had become
redundant effective immediately. The letter says, “As a
result of a recent review of the Stores and Purchasing
department, the position of Senior Purchasing Officer has
been made redundant effective immediately.” He says that
he was not aware of any review of the department or his
position and he was not requested to provide any input
into a review.
The letter also says, “The company has considered
alternative positions but unfortunately we have not been
able to find any suitable alternative employment for you.”
Mr Garbett says that alternatives were not offered to him,
there was no selection process and he was retrenched
immediately. He says that he could have been offered
other purchasing positions or the position occupied by
Mr Vince Gairn who was scheduled to retire. The
documents handed to Mr Garbett at the meeting of 18
May 2000 are marked [Exhibits GG25A through to
GG25D].
Mr Garbett says he asked at the end of the meeting if he
could have the opportunity to address the rest of the staff
and he was allowed to do so.
Mr Garbett says that the payment for his redundancy was
lodged in his bank account 24 hours before he was made
redundant. [Exhibits GG27 and GG28]
Mr Garbett gave evidence that the procedures for calling
expressions of interest for disposing of plant and
equipment were changed when Mr Wheatley took over
procurement and he ceased doing this process. He also
gave evidence regarding the purchase by Mr Ryan of a
rural property from Midland Brick. Neither of these issues
are of any significance to the matter to be determined by
the Commission.
In cross-examination Mr Garbett says there was pressure
to reduce stock levels. Mr Garbett says the goal for stock
levels was 5 million but cannot recall what level was
achieved whilst he was there. He says that Mr Scarvaci
was concerned about the levels of inventory in April 1998
[Exhibits GG12 and GG13].
Exhibit R1 of August 1998 Mr Garbett agrees was
generally the structure of the department at that time.
The document marked [Exhibit R2] of November
1998 Mr Garbett disagrees with and says there was
not a flat reporting structure of the purchasing officers
and himself to Mr Wheatley as procurement manager.
He says the purchasing officers reported through him
to Mr Wheatley.
In around September 1998, Mr Paul Arndt joined Midland
Brick as General Manager and Mr Ryan joined as HR
Manager. Mr Garbett says there were a series of strategy
meetings held with all personnel at Midland Brick where
Mr Ryan and Mr Arndt made it very clear, on Mr Garbett’s
evidence, that change was critical. He says the purpose
of the strategic meetings held by Mr Ryan and Mr Arndt
were to advise that the company had to perform and that
if individuals could not fit in they did not want you. He
says the emphasis was on the need to become competitive
in the market place.
Mr Garbett was at the time of his redundancy the Senior
Purchasing Officer. He agreed to, or at least did not
challenge this change, which was instituted by Mr Hyland
in November 1998. The respondent contends that
following that Mr Garbett’s activities were largely those
undertaken by the other purchasing officers, albeit they
each had their separate responsibilities. Mr Garbett
disputes this and says that they reported through him to
Mr Wheatley.
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18 Mr Garbett says on this change from Purchasing Manager
to Senior Purchasing Officer his duties included the
following—
1. company car fleet (20—25% of his time)
2. Mobile phones (10%)
3. contract management (5%)
and the balance of time was spent on direct purchase
activities for goods and services.
He says the other three purchasing officers and he spent
the overwhelming majority of their time on direct
purchase activities.
19 Mr Garbett says he was not aware of the Boral Support
Services review. He says that after his change from being
responsible for the whole department to being responsible
for purchasing he still had a broken line of communication
to assume responsibility for the stores and crane drivers.
However, he says with the appointment of Mr Wheatley
he had a reduced involvement with the day to day activity
with the stores.
20 Mr Garbett says under cross-examination that the
inventory system which he operated was the subject of
repeated criticism in Boral audit reports and by Mr
Scarvaci, his superior. Mr Garbett says that Mr Scarvaci
used the convenience of the Boral audit reports in relation
to inventory stock levels to discredit his management style
and so to replace him as manager of the department in
April 1998. At that stage he took on a lesser role in favour
of Mr Wheatley. In November 1998 Mr Garbett says he
was not demoted, it was simply a clarification of his title
in the purchasing department and his responsibilities
remained the same. The performance reviews of
purchasing staff were conducted by Mr Wheatley.
21 Mr Garbett says Mr Ryan, at the interview on 18 May
2000, simply gave him the letter which states that his
employment ceases effectively today (that is 18 May
2000) and that he was not given the option of working
out his notice.
22 Mr Garbett gave evidence that he was not aware,
following his departure, whether any one was doing
his work or whether any one had replaced him.
However, he believed that the staffing levels prior to
his departure were adequate to cope with the work,
and did not appear to be overstaffed. Mr Garbett says
he was consulted by the other 3 purchasing officers
when they needed advice or assistance on matters.
He says in normal circumstances they came to him
before they went to Mr Wheatley.
23 Mr Garbett says that in August 1998 he did not lose
responsibility for stores. In relation to the other purchasing
officers, Mr Garbett said he had duties additional to them
being he was responsible for supplier agreements and
supplier contracts, he was responsible for payment of
eftpos payments for import duties and for motor vehicle
acquisition disposal and maintenance. Additionally, he
says he had responsibility for mobile telephones
acquisition and the petty cash float. Mr Garbett says he
also had responsibility for establishing supplier
agreements on behalf of Midland Brick that is those
outside the scope of agreements by Boral for Boral
operations. As an example of supervision, Mr Garbett
said he encouraged one of the purchasing officers Ms
Caroline Jamieson to undertake further study as he saw a
greater role for her in purchasing activities [Exhibit
GG39]. Mr Garbett says the types of issues that were
brought to him by the purchasing officers were safety
issues, issues relating to workers compensation and issues
in relation to compliance with procedure.
24 Mr Garbett says he was basically in agreement with his
performance management appraisal [Exhibit GG42] but
at no time was he counselled in relation to his day to day
activities.
25 Mr Gary McCorkell, the Managing Director of Anaco
Pty Ltd gave evidence for Mr Garbett that he had business
dealings with Mr Garbett and always found him to be
very meticulous and in the week following his
retrenchment he was pretty upset.
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26 Mr Frank Lazenby, Managing Director of WA Trucks and
Machinery Repairs Pty Ltd was summonsed to give
evidence regarding his business dealings with Mr
Wheatley. He says he purchased between $60,000100,000 worth of surplus equipment from Midland Brick.
He says he mostly put in prices in writing to Midland
Brick, included in this was putting in a price for clean-up
of scrap material from site at Midland Brick. I do not
consider the evidence of Mr Lazenby to be of any
relevance to the issue to be determined.
27 Mr Kelvin Robert Ryan, gave evidence that he
commenced employment with the company on 1 October
1998. At that time Mr Garbett was the Purchasing
Manager and Mr Wheatley was the Procurement Manager.
He says that soon after he started at Midland Brick there
was a change made to the structure of the purchasing
department and Mr Garbett was demoted to a purchasing
officer [Exhibit GG23].
28 Mr Ryan gave evidence that Mr Arndt and he were
required to make changes at Midland Brick to improve
competitiveness. He says that they ran workshops for all
employees about the need for these changes. He says that
all the operations and personnel were put under review.
He says that he found that inventory levels were too high
and costly. He says that he was the team leader for the
Boral Support Services Review which as part of its tasks
reviewed the procurement department at Midland Brick.
He says that staff were sent information about the review
and that the procurement department staff would have
been aware of the review.
29 Exhibit GG42 was Mr Garbett’s performance appraisal
and Mr Ryan said that step 2 of that appraisal meant that
Mr Garbett’s performance rating of “improvement
required” would lead to remedial action to redress his
performance.
30 In relation to why Mr Garbett was chosen for redundancy
Mr Ryan’s evidence was, “this was glaringly obvious that
the poorest performer was costing us nearly twice as much
as those that are performing better than he. So we made
the decision on that basis.” The decision was made by
Mr Arndt on Mr Ryan’s recommendation. The decision
he says was taken the night before Mr Garbett was
terminated. He says that during the discussion on
termination Mr Garbett was offered use of a car for a
week and to work out his notice but rejected these offers.
He says that Mr Garbett then asked to speak to his friends
and work colleagues and did so; after which he left.
31 Under cross-examination Mr Ryan was questioned
extensively concerning his ownership of rural land, his
contract for clay with Midland Brick, his application or
otherwise for promotion, the purchase of his car and his
use of legal counsel in defence of the application. These
were all points irrelevant to the application at hand and
did not assist the applicant in damaging in anyway the
credibility of the witness.
32 Mr Ryan gave evidence that a Mr Matthew Carr was
employed sometime after Mr Vince Gairn left and was
employed in a new position which encompassed
approximately 50-60% of the duties that Mr Gairn had
performed. Mr Ryan says that he did not consider Mr
Garbett for this position and at the time there was no
position. He says that he did consider Mr Garbett for
general administration roles.
33 Mr Ryan said that in making the decision to terminate
Mr Garbett’s services he considered a range of documents
including memorandums on his personal file, a
spreadsheet regarding performance and his curriculum
vitae. He also considered the outcome of the Boral
Services Review. He was advised of Mr Garbett’s
performance by Mr Wheatley.
34 In terms of timing Mr Ryan says that options for reducing
costs were considered as part of the review in the
preceding twelve months before Mr Garbett’s termination.
Discussion of the purchasing area and options for
reducing costs, including the Senior Purchasing Officer
position, occurred 4 to 6 weeks prior to dismissal and the
actual decision to dismiss was made the night prior by
Mr Arndt. He says that he asked the pay office for details
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of Mr Garbett’s payout 2 to 3 days prior. He asked for the
documents concerning the termination to be prepared
prior to Mr Arndt’s decision and in anticipation of it. The
money went into Mr Garbett’s bank account on 17 March
2000 [Exhibit GG28] prior to him being informed of his
termination and Mr Arndt taking the decision to terminate
his services. Mr Ryan says that the payout was processed
in error by the Sydney office of Boral as they did not
understand the request.
It is clear from Mr Ryan’s evidence that the decision to
choose Mr Garbett for redundancy was taken due to cost
reductions being sought in Midland Brick’s operations
and specifically a $100,000 reduction in Mr Garbett’s
area. Mr Ryan’s evidence is that Mr Garbett was chosen
for performance and cost reasons, but primarily cost
reasons. His evidence under substantial cross-examination
was consistent in that regard.
Mr Ryan in his evidence complained about Mr Garbett
telling tales behind people’s backs and trying to destroy
a culture at the company that the new management were
trying to build (transcript page 522). These accusations
were not put to Mr Garbett and they have no weight in
the Commission’s views in any finding concerning Mr
Garbett’s performance or indeed his character. He did not
have any opportunity to address these allegations.
However, they were clearly in Mr Ryan’s mind a source
of aggravation to him vis-à-vis Mr Garbett and I would
be surprised if they did not colour Mr Ryan’s attitude to
Mr Garbett as he complained of this several times in giving
his evidence.
Mr Wheatley, the Procurement Manager at Midland Brick,
and Mr Garbett’s immediate supervisor gave evidence
that he commenced employment at Midland Brick on 20
April 1998. He says that his role was to manage the supply
and warehouse functions of Midland Brick and to look
after the integration of the supply department within the
Boral structure. He said that he also had the task of looking
at the compliance standards in Midland Brick concerning
customers and suppliers. He at first worked to Mr Vince
Scarvaci and at a later date to Mr Richard Hyland.
Mr Wheatley’s clear evidence regarding the changes to
Mr Garbett’s position and responsibilities is—
“ When I first started there Gary Garbett was answerable to myself. He was manager of purchasing
at that stage which was in control of both the purchasing function and the warehousing function
which was covering some 15 employees. Gary, after
3 months, due to certain circumstances, I put Gary
in charge of just the purchasing side of things and
took the warehousing function off him. I appointed
another person into that position so we could get
more drive within that position because I thought
that that wasn’t being handled very well.
We needed to get some procedures and policies running through that area of the—of the warehousing
function. It was approximately 4 months after that
and due to a change within—in the company structure as at that time Midland Brick had been going
through quite an upheaval in management. We had
had a new general manager appointed, we had had a
new human resources manager appointed and there
was fairly large structural changes within the Group,
Midland Brick Group that were happening at that
stage. At that point the supply function changed from
being under the control of Mr Vince Scarvaci to being under the control of our general manager
commercial, Mr Richard Hyland. It was a recommendation made to Mr Hyland that Gary Garbett be
appointed to purchasing officer with the title “senior”. That was made about 4 months later. At that
particular stage Gary Garbett was answerable to
myself. The three other people—- the four other
people that answered to him at that stage which were
the purchasing officer and the accounts payable then
answered directly to myself.”
The essence of this evidence is that Mr Wheatley says
that Mr Garbett was successively demoted and eventually
held the title of Senior Purchasing Officer, but did not
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have anyone reporting to him. Mr Wheatley says that as
a result of a review of administration conducted by Mr
Ryan, he had to reduce inventory and save $100,000 in
administration costs. He says that he consequently
decided to make Mr Garbett redundant having reviewed
the staff and their performance appraisals which he had
conducted. He says that Mr Garbett was the “worst
performing personnel in the purchasing function”. The
other staff in purchasing included Ms Caroline Jamieson,
Mr Tom Wilkins and Mr David Ainscough.
Mr Wheatley gave evidence that when Mr Arndt and Mr
Ryan came to Midland Brick it was made clear that major
changes were required to improve the company’s
performance. It was also made clear that departments or
people could go if performance didn’t improve. He gave
evidence that a number of departments and people were
affected and that everything in Midland Brick was under
review, and still is.
Mr Wheatley says that from the time he commenced at
Midland Brick to the time that Mr Garbett was made
redundant, Mr Garbett’s duties changed substantially. He
says that Mr Garbett was eventually responsible for the
“residue of the motor vehicles and the telephones which
had changed dramatically, and then the other percentage
of his duties was for just general purchasing, similar to
what Tom Wilkins was doing”.
Mr Wheatley says that when Mr Garbett was advised of
his termination he was asked whether he wished to work
out his notice and declined to do so.
Mr Wheatley gave evidence of a range of concerns which
he held about Mr Garbett’s performance. The tenor of
the concerns was that Mr Garbett did not respond to the
directions and demands placed on him by Mr Wheatley.
The specifics of much of these concerns were not put to
Mr Garbett and I have not formed an impression of them
for the purposes of this application. I have however relied
on the history of change to Mr Garbett’s role, Mr
Wheatley’s evidence on the relative performance of the
officers and the 1999 performance appraisals [Exhibits
GG42, KW1A, KW1B, KW2A, KW2B, KW3A &
KW3B] of each of the purchasing staff.
As stated several times by Mr Ryan, I am convinced that
the decision to make Mr Garbett redundant was driven
by cost motives following the review led by Mr Ryan.
The decision to choose Mr Garbett as opposed to other
purchasing staff I am sure was due to the fact that his
salary was more than the other staff and his performance
was judged as below the standard required. I have also
gained the distinct impression from viewing Mr Garbett,
Mr Ryan and Mr Wheatley in their giving of evidence
that Mr Garbett did not like or approve of the changes
that Midland Brick and the purchasing department were
undergoing and Mr Ryan did not like or appreciate his
attitude to the changes. In Mr Ryan’s view Mr Garbett
was at least resistant to them.
Before dealing with the issue of credibility and my
findings in this application I should indicate that a serious
concern I held during the matter is the amount of time it
took to hear. This was foreshadowed to the parties on
several occasions. The exchange of hostilities between
agents for the parties did not assist the efficient hearing
of the matter and did not assist the Commission to deal
with the substance of the issue and the merits of the case.
Put simply many of the exchanges, even though I am
sure not intended by the respective agents, had the
unfortunate outcome of wasting time and adding expense
to the hearing. This is but one consideration for the
Commission, but in this matter, due to the manner in
which it was conducted, I would put the issue at a very
high level of concern and eventually led to the imposition
of time limits. Irrespective of the delays engendered, the
additional concern was that there was much to be put by
the respondent’s request for additional witnesses which
would offend the rule in Browne and Dunn. It is not
adequate to say that a matter has been generally canvassed
to then draw evidence of specific and important instances
which are adverse to the applicant in this case without at
first having alerted the applicant to these issues. These
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are always matters of degree and judgement but at essence
a party should not be allowed to conduct its case by
surprise or ambush. The material sought to be brought
forward by the respondent had been covered, in part, by
other witnesses for the respondent and where it had not
been covered was not foreshadowed for the applicant.
Similarly it is trite to say that parties are bound by the
conduct of their cases. This observation applies in this
matter to both parties. The agent for the applicant was
given significant lee-way at the commencement of his
case to bring forward witnesses or seek documents. He
was then advised to formally submit requests for
documents and failed to do so and it is then not adequate
to complain that discovery should have been ordered
before the hearing. The agent for the respondent knew at
the commencement of this matter that one issue was the
supervisory responsibilities of Mr Garbett or lack thereof.
To add to my reasons for procedural rulings during the
course of the hearing, I would say that I have a duty to
conduct a fair hearing, and in the public interest, an
expeditious hearing of the matter. The parties have
severely tested the boundaries of this requirement in the
manner in which this matter was conducted.
I would say in relation to the assessment of witnesses
that although I found Mr Garbett to be sincere in his
approach to the application, and clearly aggrieved by and
at odds with the manner in which he was dealt with, I do
find a good deal of his evidence to be contradictory and
provided reluctantly. In particular he claims to be largely
unaware of the review of his area and not consulted. I
understand the claim concerning the lack of consultation
and will address that later, but I find that it is highly
unlikely that he did not know clearly that his work area
and he himself were under scrutiny to improve
performance. His very complaint about the changes to
Midland Brick makes probable this awareness.
The other area which leads me to question the credibility
of his evidence is the issues surrounding his change of
roles. I find that in each case they were demotions, even
though he is equivocal about this. His responsibilities were
reduced albeit his remuneration package was not. He
clearly did not agree with his superiors but nevertheless
his roles were restructured successively and diminished.
I am convinced that there was no reporting relationship
of the purchasing officers to Mr Garbett following his
demotion to Senior Purchasing Officer. Mr Garbett was
the Senior Purchasing Officer but played no role in the
performance appraisals of the other staff. I am also
convinced that Mr Garbett had successively been demoted
in role to the extent that his duties were largely comparable
to that of the other purchasing officers. It is clear that Mr
Garbett’s supervisory responsibilities had been taken over
by Mr Wheatley [see Exhibit GG23]. This letter of 18
November 1998 is explicit and it states—
“Your (ie Mr Garbett) role and that of the other Purchasing Officers report directly to the Procurement
Manager, Stewart Wheatley”.
Mr Garbett was aware that changes were needed at
Midland Brick following the arrival of Mr Arndt and Mr
Ryan. He took part in awareness sessions where staff were
advised that everything was up for review. He says that
he was not aware of a review in his own area and I do not
consider this to be plausible. Mr Garbett had been with
Midland Brick for some time and exhibited a good
understanding of what was happening at the company.
He says that it was made clear that if you did not fit into
their (meaning the new management) thinking then you
were out. He accepted that a $100,000 saving was to be
identified in his area. All of this in my opinion makes it
more probable than not that Mr Garbett was aware of an
ongoing review of his area.
In contrast I consider the evidence of Mr Wheatley to be
very consistent and to be unerring under crossexamination. He gave a simple and plausible picture of
how he viewed the changes at Midland Brick, the changes
in responsibilities for Mr Garbett and Mr Garbett’s
performance, the selection of Mr Garbett for redundancy
and the process of termination. I would accept Mr
Wheatley’s evidence in preference to that of Mr Garbett.
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51 I hold a similar view of the credibility of Mr Ryan and
his evidence, with one notable exception, and that is in
relation to what I would describe as a “spin” on how
compassionate he may have been in considering the
termination of Mr Garbett. His opinion of Mr Garbett is
that he was reluctant if not resistant to changes promoted
by Mr Ryan and Mr Arndt. The impression gained from
his evidence is that while he took steps to explain the
changes to staff, he had little patience for those who
resisted the changes. Whereas I would accept the evidence
of Mr Ryan in preference to that of Mr Garbett, and
whereas I consider that he gave a believable and consistent
account of the rationale and process for Mr Garbett’s
termination, I would qualify this somewhat by the
observation I have just made.
52 I refer to the decision of the Industrial Appeal Court in
Amalgamated Metal Workers and Shipwrights Union of
Western Australia & the Operative Painters and
Decorators Union of Australia, West Australian Branch
and Australian Shipbuilding Industries (WA) Pty Ltd 67
WAIG 733 Brisden J states at page 734—
“ Where the ground for dismissal is redundancy it
would be expected that the burden of establishing
that ground would lie upon the employer but having
discharged that burden it would be up to the employee or the union acting on his behalf to discharge
the burden that the exercise of the employer’s right
of dismissal had been exercised harshly or oppressively against the particular employee as to amount
to an abuse of that right”.
Further at page 735 Brisden J states—
“ ….having been terminated by reason of true redundancy it was upon the appellants to satisfy the
Commission that the dismissals were not fairly made
because other workers were more appropriate for
selection. Now as the test is whether the respondent
exercised its right to terminate the employment of
these two men harshly or oppressively so as to
amount to an abuse of that right, how is that conduct
to be measured in the circumstances of this case other
than by examining the situation of these two men
relative to other employees who were not dismissed?
Somebody had to go. It is a managerial prerogative
to decide who should go but in exercising that right
the respondent was obliged not to behave harshly or
oppressively in respect of any particular employee”
53 I find that the respondent has discharged their onus in
proving there was a valid redundancy. The employer was
engaged in an extensive review of its operations. This
series of reviews included an assessment of Mr Garbett’s
work area and a decision to reduce costs by $100,000.
Mr Garbett’s position was not filled by anyone else
following his termination. His duties were picked up by
the remainder of the staff in purchasing. The unchallenged
evidence is that this change is operating well.
54 There having been a valid redundancy the issue then is
whether Mr Garbett should have been the staff member
to go, whether there was compliance with the
requirements of the Minimum Conditions of Employment
Act 1993 and whether the redundancy was otherwise fair
applying the principles enunciated in Undercliffe Nursing
Home—v- Federated Miscellaneous Workers’ Union of
Australia, Hospital, Service and Miscellaneous, WA
Branch 65 WAIG 385.
55 I find the redundancy was effected to save costs and that
Mr Garbett was made redundant largely, but not solely,
for cost reasons. The other factor being performance. On
Mr Ryan’s evidence the choice was a “no brainer” because
Mr Garbett was clearly the most expensive employee in
the purchasing workplace. The respondent further
evidences a series of difficulties they encountered with
Mr Garbett’s performance which go essentially to his
alleged lack of control of the size of inventory and
adoption of supply agreements. Mr Garbett in return
complains about the change of procedures employed by
Mr Wheatley, in particular the lack of tendering for
disposal of surplus equipment. Each of these points go
essentially to how the purchasing operation was managed
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and a clash of ideas about what was required and whether
these requirements were carried out. They are a backdrop
to how Mr Garbett had previously been managing the
operation or what changes Mr Wheatley had made to the
management of the purchasing function (which Mr
Garbett clearly did not like). They have substance in that
Mr Garbett was successively demoted, but they do not
go to the relative strengths of Mr Garbett’s claim vis a
vis the other purchasing officers in fulfilling their
purchasing tasks. The essential choice for the employer
was I consider between Mr Garbett and the other
purchasing staff. Mr Garbett gave equivocal and
unconvincing evidence that there were other positions
for which he could have been considered. I should say
also that I consider, on the evidence, that Mr Garbett was
offered the opportunity to work out his notice and I do
not consider that there was any malice or oppression in
the changes to the office accommodation on the part of
the respondent.
56 I find that in relation to whether another employee should
have been chosen for redundancy instead of Mr Garbett,
the applicant has not proven his case. This is in relation
to whether he should have been given another position or
one of the other purchasing officers should have, instead
of him, been made redundant. The history is that he was
successively demoted in his role and status. The 1999
performance appraisals of each staff member also form
part of the assessment. Mr Garbett was overall rated “IR”
meaning improvement required on “Performance
compared to current objectivies”. The other purchasing
staff were overall rated “FS” meaning fully satisfactory
with the exception of Mr Ainscough on “Workplace style
and effectiveness”. That was due to the short time he had
been in the job. Mr Stokes for the applicant says that
these must be read carefully as the respondent has not
compared apples with apples and that there were features
in the performance appraisals of the other purchasing
officers where they were ranked as “IR”. Weighed against
this is the general assessment of Mr Wheatley of staff,
the overall score of Mr Garbett and the history of
demotion.
57 Mr Garbett had at all times previously, and quite
understandably, sought to protect his entitlements. His
roles had changed and I find that he had been demoted in
the organisation, but his entitlements had remained
unchanged. I have no doubt that this would have been an
issue again with Mr Garbett if he had been given the
choice of retaining his job for less pay, given the desire
for cost reductions. This is of little consequence, however,
as there is no evidence or suggestion that such an offer
was made to Mr Garbett.
58 Sections 40 and 41 of the Minimum Conditions of
Employment Act 1993 read—
“40. Interpretation
(1) In this Part—
“employee” does not include a casual employee or an apprentice or industrial trainee
within the meaning of the Industrial Training
Act 1975;
“redundant” means being no longer required
by an employer to continue doing a job because, for a reason that is not a usual reason
for change in the employer’s work-force, the
employer has decided that the job will not be
done by any person.
(2) For the purposes of this Part, an action of an
employer has a significant effect on an employee if —
(a) there is to be a major change in the —
(i) composition, operation or size
of; or
(ii) skills required in,
the employer’s work-force that will
affect the employee;
(b) there is to be elimination or reduction
of —
(i) a job opportunity;
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(ii) a promotion opportunity; or
(iii) job tenure,
for the employee;
(c) the hours of the employee’s work are
to significantly increase or decrease;
(d) the employee is to be required to be
retrained;
(e) the employee is to be required to transfer to another job or work location; or
(f) the employee’s job is to be restructured.”
“41. Employee to be informed—
(1) Where an employer has decided to —
(a) take action that is likely to have a significant effect on an employee; or
(b) make an employee redundant,
the employee is entitled to be informed by the
employer, as soon as reasonably practicable
after the decision has been made, of the action or the redundancy, as the case may be,
and discuss with the employer the matters
mentioned in subsection (2).
(2) The matters to be discussed are —
(a) the likely effects of the action or the
redundancy in respect of the employee;
and
(b) measures that may be taken by the
employee or the employer to avoid or
minimize a significant effect,
as the case requires.”
59 I do not consider that the respondent has offended the
requirements of the Minimum Conditions of Employment
Act. Mr Stokes for the applicant argued that there was no
evidence of a restructure, that the termination was due to
cost saving and that cost-saving directed at one employee
was unfair. He says that the Minimum Conditions of
Employment Act has primacy and a simple desire by the
company to save money does not fit within the definition
of redundancy in Section 40. I do not accept this argument.
It is unduly restrictive. The definition in essence deals
with a job that is no longer required and will not be done
by any other person. It says this is to be—
“for a reason that is not a usual reason for change in
the employer’s workforce”.
I do not construe this to mean that an employer would
not be able to reduce their workforce due to change in
economic circumstances; be that downturn in sales, a need
to be more competitive or some other cost pressure. The
evidence is that Mr Garbett was not targeted for cost
cutting and that other workers were made redundant and
operational costs, including the cost of inventory, were
reduced and continue to be reduced.
60 Mr Stokes says also that the respondent did not comply
with section 41(1)(b) in that Mr Garbett was not told as
soon as reasonably practicable after the decision was
made. The evidence of Mr Ryan was that Mr Arndt
decided who was to be made redundant based on a
recommendation. He says that Mr Arndt agreed to Mr
Garbett’s redundancy late on 17 May 2000. Mr Ryan says
that the paperwork to implement the redundancy was
prepared in advance and that Mr Garbett was advised in
the meeting on the morning of 18 May 2000. He also
says that the payment to Mr Garbett on 17 May 2000
was an error in communication with the Sydney office. I
would say that I have paid close attention to the giving of
this evidence and the extensive cross-examination and I
accept the evidence of Mr Ryan as plausible and correct.
In that sense, while the respondent has not been
sufficiently careful, I do not find that they have breached
this provision of the Minimum Conditions of Employment
Act.
61 Mr Stokes referred to a number of cases (Jacob Gilmore
and Cecil Bros, FDR Pty Ltd and Cecil Bros Pty Ltd 76
WAIG 4445; J.A. Margio v Fremantle Art Centre Press
70 WAIG 2559) where he says performance was a issue
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and the employee should have been warned that his job
was in jeopardy and been given the opportunity to
improve. I do not argue with that except to say that the
evidence in this matter is that cost-cutting drove the
redundancy, and relative performance and salary cost were
the two factors in terms of who was to be selected for
redundancy.
62 Lastly, Mr Stokes says that the termination of Mr Garbett
offends the Minimum Conditions of Employment Act and
lacks fairness as no discussion was held with Mr Garbett
to ascertain his thoughts on being made redundant, or
why he was chosen for redundancy as opposed to someone
else. Mr Garbett’s evidence is that no one should have
been made redundant. In my view this was because of an
understandable reluctance to point the finger at someone
else, but also due to a disapproval of the changes which
the respondent was generally making to the business. As
stated, I find that the applicant has not proven his case
that someone else should have been chosen for
redundancy or that he should have been given another
position. The obvious issue is whether one of the other
purchasing officers should have been chosen. The
applicant says they were all less experienced than him.
The test was their respective performance and in all the
circumstances I accept Mr Wheatley’s evidence that Mr
Garbett was the worst performer. I do not consider that it
is adequate to say that all the purchasing officers are the
same but Mr Garbett costs twice as much so he has to go.
Mr Garbett is entitled to the benefits of the contract freely
agreed between the company and himself and he was not
given an option to reduce his salary. The evidence
however is not simply that. The evidence is a backdrop
of demotion of Mr Garbett and a performance review
which is not favourable for him. Whilst I consider a greater
level of discussion with Mr Garbett would have been
appropriate, weighing up all the circumstances in this
matter, I do not consider that Mr Garbett’s selection for
redundancy was unfair, harsh or oppressive. Accordingly,
I would dismiss the application.
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Order.
HAVING heard Mr B Stokes on behalf of the applicant and
Mr T Lucev of Counsel and with him Mr B Di Girolami of
Counsel and Mr T Heelan on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) S WOOD,
[L.S.]
Commissioner.
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Reasons for Decision—Preliminary Hearing on
Jurisdiction
Ronald Howe and Anthony Maurice Blacklock (“the
Applicants”) made applications under s.29(1)(b)(i) of the
Industrial Relations Act 1979 (“the Act”) claiming that
they were harshly, oppressively or unfairly dismissed on
3 May 2000 by Intercorp Services Pty Ltd trading as
WestVision Painting Company (“the Respondent”).
Both Applicants were engaged by the Respondent to work
as painters. The Respondent says the Commission has
no jurisdiction to deal with either application as it
contends that it did not employ Mr Howe or Mr Blacklock
during their period of engagement. The Respondent says
that they were engaged as sub-contractors.

Mr Howe
3 Mr Howe commenced work with the Respondent on 21
August 1999. Prior to starting work for the Respondent
he was working with B M & C M Maintenance in Mill
Point Road, South Perth on a construction site as a
labourer. The Respondent had a contract to provide
painting services at the same site. The owner of B M & C
M Maintenance was known to Mr Sami Zammar, the
Respondent’s Manager. As a result of a discussion
between Mr Sami Zammar and the owner of B M & C M
Maintenance, Mr Sami Zammar approached Mr Howe
and offered him work as a painter at the South Perth site.
4 Mr Howe testified that he told Mr Sami Zammar that he
was looking for work and Mr Sami Zammar said, “When
can you start? I need you straight away.” Mr Sami Zammar
also informed him that the pay was the same as what he
was being paid by B M & C M Maintenance, (that was
$20 per hour with taxation being deducted at the rate of
20% under the Prescribed Payments Scheme (“PPS”)).
Mr Howe said that Mr Sami Zammar told him to wear
his own whites and bring his own tools to work. By this
he knew he had to bring his own drops sheets, stepladder,
scrapers, brushes, rollers, roller sleaves and roller trays.
All the paint was supplied by the Respondent. He said he
was later supplied with t-shirts with Solver Paints logos
and overalls by the Respondent. Mr Howe said that Mr
Sami Zammar told him to report to “Dave” who was the
“man in charge” at the South Perth site. He said that Dave
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was the leading hand on the job, that Dave organised the
day-to-day work for the painters engaged by the
Respondent at the South Perth site. Mr Howe testified
that Dave would tell them when it was smoko, when it
was lunchtime and when they were to knock off.
5 On Monday 23 August 1999, Mr Howe was told by Mr
Sami Zammar to go to the Northbridge Hotel and ask for
“Casey”, as he (Casey) would tell him what to do for the
day. He said he worked at the Northbridge Hotel for a
period of about two to three weeks. Whilst working at
that site Mr Mick Zammar, Mr Sami Zammar’s father,
came to the site and gave him a PPS tax form which he
(Mr Howe) completed. On 26 August 1999 Mr Howe
also completed a sub-contractor profile information form
which is a form created by the Respondent. In that form
Mr Howe indicated that he was not a registered painter
and provided his full name, address, telephone numbers,
date of birth, tax file number and details of his bank
account for the transfer of funds.
6 When work was completed at the Northbridge Hotel Mr
Howe was sent to work on a multi storey construction
site in Kings Park Road. He said that Mr Mick Zammar
was the supervisor at the Kings Park Road site and he
(Mr Mick Zammar) was at the site everyday. He also said
that Mr Mick Zammar delegated jobs and made sure each
of the painters only took the allowed time for smoko and
lunch breaks.
7 Mr Howe testified that he was told his hours were from
7.00am until 3.30pm five days a week every week. He
said he was not able to work for anyone else, that both
Sami and Mick Zammar pressured him to work on
Saturdays and on occasions they also requested him to
work on Sundays.
8 Mr Howe was paid each week after he submitted an
invoice/statement which recorded the number of days and
hours he worked each week. 20% PPS tax was deducted
from his weekly payments. It appears from the invoice/
statements that Mr Howe usually worked eight hours a
day on each day between Monday to Friday, although
there were some days when he worked less than eight
hours.
Mr Blacklock
9 Mr Blacklock was engaged by the Respondent after he
responded to an advertisement which appeared in the
employment classified pages of the West Australian
newspaper on 22 September 1999. The advertisement
stated, “Painters wanted must be good tradespersons.
Long run of work for the right people”. Mr Blacklock
answered the advertisement by telephoning the mobile
number which appeared in the advertisement and spoke
with Mr Sami Zammar. He said he told Mr Zammar that
he was looking for work and Mr Sami Zammar asked
him, “What can you do? What gear do you have?” and
“Can you do texture coating?” He said he told him (Mr
Sami Zammar) that he was a spray painter and he could
perform texture coating work. He said Mr Sami Zammar
told him that the pay was $20.00 per hour and he needed
someone to start straight away.
10 Mr Blacklock was required to provide the same
equipment as Mr Howe. In addition he provided a
spray-painting unit which he had acquired some years
before when he had worked as a self-employed
painting contractor. He said that at the time he
commenced work for the Respondent he was not a
registered painter, that immediately prior to
commencing work for the Respondent he had been a
self-employed maintenance contractor. He said when
he worked as a contractor he obtained work by
submitting quotes for particular jobs.
11 Mr Blacklock testified that the Respondent supplied all
of the materials and paint required for the job and replaced
brushes when he was performing work such as texture
coating. Further that the Respondent gave him spray tips
for his spray-painting machine and texture rollers for
texture coating work. Mr Blacklock also testified that he
was supplied with one pair of overalls and a couple of tshirts. He said he mainly supplied most things himself
because he “had the gear”.
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12 Mr Blacklock also submitted invoice/statements each
week which indicated the number of days and hours
worked each day. He was paid each week after he
submitted the invoice/statements and 20% PPS tax was
deducted. Whilst Mr Howe submitted the invoice/
statements in his own name, Mr Blacklock submitted
invoice/statements under the name “Blacklock’s Painting
Service”. Mr Blacklock also completed a sub-contractor
profile information form. In the form he indicated that he
was not a registered painter but under the heading of
“Business Name” he stated “Blacklock’s Painting”. He
said he could not work as a contract painter because he
was not a registered painter and he could be fined. He
also set out his personal details in the form in the same
way as Mr Howe and provided an account for payment
in the name of A M and K P Blacklock.
13 Mr Blacklock said he was unable to perform work for
anyone else other than the Respondent for a number of
reasons. Firstly, he was expected to be on the site each
day and to work exclusively for the Respondent. Secondly,
he was expected to work Saturdays and on some occasions
on Sundays. He conceded he was happy about the
additional hours as he needed funds to build a house.
14 Mr Blacklock said that when he was doing texture coating
he sought advice from Mr Howe. He said he regarded
him as a leading hand. He worked on the Kings Park
Road site for about five months and that whilst he was
working there Mr Mick Zammar was the on-site
supervisor.
15 Mr Blacklock said that Mr Mick Zammar supervised the
standard of work at the Kings Park Road site and if any
painter’s work was not up to standard Mr Mick Zammar
would take the matter up with them. He said that Mr Mick
Zammar was at the job from 6.45am until about 3.20pm
each day. He said that towards the end of the job he had
been there for so long he did not need supervising.
16 In cross-examination Mr Blacklock testified that
Blacklock’s Painting Service is a registered Business
Name and that the format of the invoice/statements he
submitted to the Respondent was the same format he used
when he worked as a contractor in his own business. He
said whilst working for the Respondent he was not
required to provide his own workers’ compensation
insurance or public liability insurance. Further he was
not required to quote on any jobs.
17 Whilst engaged by the Respondent, Mr Blacklock sought
and obtained a letter from Mr Rick Zammar, the
Respondent’s accounts estimator. The letter stated—
“Re: Employment history and income details for Mr
Anthony Maurice Blacklock
This is to verify that Mr Anthony Maurice Blacklock
of 4 Temby Place, Swanview is currently employed
on a full time basis with WestVision Painting Company.
Mr Blacklock commenced employment with our
company on the 23rd of September, 1999 and his
current weekly (6 day) income is $960.00 gross.
If you require any further information regarding Mr
Blacklock please do not hesitate to contact me on
the above listed number.”
18 Mr Blacklock testified that he obtained this letter from
Mr Rick Zammar as he needed such a letter to obtain
approval from his bank to extend the mortgage on a house
he was building.
19 Both Applicants state that they did not consider
themselves to be self-employed or independent
contractors. However, they both conceded that they
submitted PPS forms and had 20% tax deducted from
the money paid to them (in accordance with the PPS
scheme).
Respondent’s evidence
20 Mr Sami Zammar testified that he is the Manager of the
Respondent. He said he is not a Director of the Company
but that his father, Mr Mick Zammar, is one of the
Directors and owners of the company. He said his brother,
Mr Rick Zammar, works in the office and looks after the
accounts and payroll.

1214

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

21 Mr Sami Zammar testified that when he engaged Mr
Howe and Mr Blacklock he explained to each of them
separately that they would be engaged as a sub-contactor
and that they would not have a supervisor watching them
all day. He also said that he told them that they were free
to come and go and if they had to go away for a week
they could do so. Further he said that there was no
limitation on the hours that they worked. He testified that
they were not required to work on Saturdays. He said he
gave the sub-contractor information profile forms to Mr
Blacklock and Mr Howe and they both filled them out
without question.
22 Mr Sami Zammar agreed that Dave was the supervisor at
the South Perth site and that his father, Mr Mick Zammar,
supervised the Kings Park Road site during the entire
job. He also testified that Mr Mick Zammar is not a
tradesman painter, although he is a “registered painter”
under the provisions of the Painters’ Registration Act
1961. He conceded that Casey was the supervisor at the
Northbridge Hotel when Mr Howe worked at that site.
He agreed the Respondent provided paint and clean up
materials such as turpentine.
23 Mr Sami Zammar also agreed that the hours of work for
both Applicants was 7.00am to 3.30pm. He said that
everyone worked eight hours a day but he did not concede
that he expected them to work a minimum of five days a
week. Further he testified that both Applicants were
essentially free to do the hours they wanted. He disagreed
with Mr Howe’s evidence that he was not able to perform
work for anyone else and he denied that he (Mr Sami
Zammar) pressured him to work on Saturdays. In relation
to Mr Blacklock he said that Mr Blacklock used to ask if
he could work on Saturdays and Sundays because he was
building a house and he wanted to get as much work as
was available. He agreed that Mr Blacklock was given
spray tips for his spray-painting machines when they were
used excessively. He also agreed that texture rollers were
provided by the Respondent when those items were used
excessively.
Legal Principles
24 The relationship of employer and employee is a contract
of service where an employee contracts to provide his or
her work and skill (typically to enable an employer to
achieve a result). An independent contractor works in his
or her own business on his or her own account. Whilst
the authorities do not establish a conclusive test for
determining whether a person is an employer, regard must
be had to the whole of the relationship. In Stevens v
Brodribb Sawmilling Co Pty Ltd (1986) 160 CLR 16
Mason J at 24 and Wilson and Dawson JJ at 36 held that
a prominent factor is the degree of control which the
person (who engages the other) can exercise over the
person engaged to perform work. The High Court also
held that the existence of control is not the sole criteria,
other relevant matters include, but are not limited to, the
mode of remuneration, the provision and maintenance of
equipment, the obligation to provide exclusive services,
provision for holidays, deduction of income tax,
delegation of work, the right to suspend or dismiss, the
right to dictate the place of work and hours of work.
Further, Mason J in Stevens v Brodribb Sawmilling Co
Pty Ltd at 26 to 27 also observed that in some cases the
organization test can be a further factor to be weighed
(along with control), in deciding whether the relationship
is one of employment or of independent contractor. The
organization test is whether the party in question is
carrying on the business, in the sense of carrying it on
for himself or on his own behalf and not for a superior
(Montreal v Montreal Locomotive Works [1947] 1 DLR
161 per Lord Wright at 169).
25 Whilst regard can be had to whether the parties
regarded their contractual relationship one of
employee/employer or independent contractor, if the
evidence shows otherwise the parties cannot alter the
truth of that relationship by putting another label on
it (Massey v Crown Life Insurance Co [1978] 1 WLR
676 and Narich Pty Ltd v Commissioner of Pay-Roll
Tax (1983) 2 NSWLR 601).
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Control
26 The Respondent allocated the work to be done by Mr
Howe and Mr Blacklock. Whilst there is some
inconsistency between Mr Howe and Mr Blacklock as to
whether anyone else other than Mr Mick Zammar
supervised their work at the Kings Park Road site, the
evidence given by Mr Howe, Mr Blacklock and Mr Sami
Zammar establishes that the Applicants carried out their
work, subject to direction and control by the Respondent.
They were told where to report to, who to report to and
what work was to be done at each site. Although both
Applicants were experienced painters what was done by
them was under the control of the Respondent’s on-site
supervisors.
Whether conducting own business
27 Both Mr Howe and Mr Blacklock provided their services
exclusively to the Respondent. Whilst Mr Blacklock
submitted invoice/statements in the name of his registered
business name “Blacklock’s Painting”, Mr Howe did not.
In each case the invoice/statements were not submitted at
the end of each job, but at the end of each week. Neither
Mr Howe nor Mr Blacklock submitted quotes for work
at any site. Consequently it is clear that they were not
conducting their own business.
Obligation to work and place of work
28 I do not accept the evidence given by Mr Sami Zammar
that the Applicants did not have to report to work five
days per week. Both Mr Howe and Mr Blacklock testified
that they were required to work eight hours per day, five
days a week. Further it common ground that they started
work at 7.00am and finished at 3.30pm during the week.
The Applicants’ evidence in this regard is substantially
corroborated by their invoice/statements. The invoice/
statements show that both Mr Howe and Mr Blacklock
usually worked eight hours per day, five days per week.
Further the invoice/statements show Mr Howe often
worked five or eight hours on Saturdays and Mr Blacklock
usually worked eight hours on most Saturdays.
Mode of Remuneration
29 Both Applicants were paid weekly and taxation was
deducted through the PPS which applies to subcontractors.
Provision and Maintenance of Equipment
30 Both Mr Howe and Mr Blacklock provided most of their
own equipment. The Respondent provided the paint, clean
up materials, some overalls and a quantity of t-shirts. It
is apparent from Mr Sami Zammar’s evidence that when
Mr Howe and Mr Blacklock wore out some of their
equipment in a way that was considered excessive, that
equipment was replaced by the Respondent. Further
although large scale equipment such as scaffolding and
scissor lifts were not used at any of the work sites, Mr
Sami Zammar conceded that such equipment would be
provided by the Respondent or the main contractor if such
equipment was required.
31 Having heard all of the evidence I am satisfied that the
equipment provided by the Applicants can be
characterised as “tradesmen’s tools”.
The Organization Test
32 Both Applicants worked at sites that they were instructed
to work at and carried out that work subject to a right of
supervision by the Respondent. With the exception of
the provision of tradesmen’s tools and deduction of PPS
tax, they were paid otherwise in a manner that was more
appropriate to that of an employee than a sub-contractor.
Further in light of the fact that they did not do work for
persons other than the Respondent, I have concluded that
both Applicants were employed as part of the
Respondent’s business and their work was done as an
integral part of that business.
Conclusion
33 Having regard to all of the relevant indicia I am satisfied
that at all material times the Applicants were employees
working under a contract of service.
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Declaration.
HAVING heard Mr G Stubbs of counsel on behalf of the Applicant and Mr O Moon as agent on behalf of the Respondent
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby—
Declares that Mr R Howe (“the Applicant”) was engaged by Intercorp Services Pty Ltd trading as WestVision
Painting Company (“the Respondent”) as an employee
between 21 August 1999 to 3 May 2000.
(Sgd.) J H SMITH,
[L.S.]
Commissioner.
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employee working under a contract of
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Mr O Moon as agent
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Declaration.
HAVING heard Mr G Stubbs of counsel on behalf of the Applicant and Mr O Moon as agent on behalf of the Respondent
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby—
Declares that Mr A M Blacklock (“the Applicant”) was
engaged by Intercorp Services Pty Ltd trading as
WestVision Painting Company (“the Respondent”) as an
employee between 23 September 1999 to 3 May 2000.
(Sgd.) J.H. SMITH,
[L.S.]
Commissioner.

Application for contractual benefits
allowed
Appeared on his own behalf
Mr E Rea appeared on behalf of the
respondent
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Reasons for Decision.
The applicant claims that he has been denied a benefit of
his contract of employment to which he is entitled. The
Commission has heard evidence from the applicant and
from the respondent’s Managing Director, Maurice
Iustini, as to the nature of the applicant’s work and the
requirements for earning commissions. The difficulty
about which the applicant complains is that commissions
earned by him for sales which were not complete at the
time of his termination of employment have not been paid
to him and those sales’ commissions equal $822.00. He
has provided to the Commission a summary sheet of the
sales made and those, which are highlighted in orange,
are outstanding.
The applicant says that in accordance with his contract
of employment he completed the sales as part of a team.
Although he was responsible for undertaking the measure
and quote for the sale of doors, and for some aspects of
the sale, that as part of a team he was responsible, along
with the rest of the team, for the completion of his own
and other persons’ sales by organising carpenters,
unloading and replacing stock, opening and closing the
store and delivery of goods. He would attend the
customers’ residence where he would undertake a measure
and quote, completing a check list. The customers would
complete the contract should they wish to purchase doors
and upon return to the business premises, the applicant,
as part of a team, would order the goods. He noted that
any one of the team could be responsible for inputting
into the system the sales concerned, that if the person
responsible for the sale was not at the premises at the
time the customer came to collect the goods, (if that was
the arrangement for the customer to receive the goods)
another member of the team would arrange the collection,
or alternatively, arrange for a contractor to fit the doors if
that was what was required. He says that he would perform
some of the duties for others as they did for him as part
of the team approach. He was also involved in completing
the sales process for persons whose employment had
already terminated.
The applicant says that he believed from enquiries made
of Mr Eddy Iustini, a Director of the company and the
Manager of the branch, that there was no difficulty with
the sales after his termination of employment, that they
had come to completion and that payment would be made
to him. The applicant says that payment was made to
him after termination for some of the sales which came
to completion. However, the applicant says that in respect
of the remainder, each time he approached Mr Eddy
Iustini, Mr Iustini told him that he had not had the
opportunity to finalise payment but would do so, but this
never happened.
The applicant also says that the terms of his contract of
employment entitled him to payment.
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The respondent says that the applicant must complete each
sale personally by: undertaking the measure and quote;
writing the order; ordering goods from the supplier;
ensuring that the goods were received by the business in
good order; ensuring that they went out to the customer
in good order; arranging for fitting or collection; ensuring
that the customer was happy and that the respondent was
paid in full. Mr Iustini says that to complete the sale the
salesperson must be on the premises, and work as part of
the team. No particular person had responsibility for any
particular aspect of the sale but the four-person team
worked together to make sure that completion occurred,
and completion does not occur until the customer is happy
and payment in full is received. He says that to his
knowledge, no commissions were due to the applicant
after termination but that there could have been an
arrangement with his brother, Eddy Iustini, relating to
the purchase of some doors by the applicant and an offset
arrangement reached. This issue was not put to the
applicant for him to have an opportunity to respond. Under
cross-examination, Mr Iustini said that if a member of
the sales team leaves, that person is replaced and the new
person fits into the team and fulfils the orders.
6 I have considered all of the evidence in this matter and I
note the decision of the Full Bench in Royal International
(WA) v William Thomas John Valli (78 WAIG 1110) which
sets out how the issue of commissions earned on sales is
to be treated.
7 In this case, the applicant is to be paid commissions
according to his contract of service. The contract of
service says in respect of earning commissions that—
“Doors Plus reward Employees with renumeration
of a base salary $27,000 pa gross; a commission on
measure and quotes which are legitimate and sold at
customers house. This commission is paid on completion and for payment of order.” (sic)
8 The meaning to be attributed to these words is to be dealt
with in accordance with the normal rules of interpretation
i.e. they are to be given their ordinary and natural meaning,
taken into context. I note that there is nothing in the clause
of the contract of employment or elsewhere in the contract
to say what is to occur to the commissions which might
otherwise be due to an employee on sales not completed
at the time of termination.
9 I conclude that the contract means that commission is
due on a measure and quote which is legitimate, which I
take to mean is a bone fide order, and which is sold at the
customer’s house rather than in respect of a sale made at
the business premises. The final sentence of the clause
refers not to the conditions under which commission is
payable but to when it is payable, and that is that it is
payable upon completion of the sales process including
supply to the customer and on receipt of payment. I take
this to mean that when all of the processes associated
with the sale, including the delivery and fitting or the
collection by the customer and upon full payment by the
customer, and on the customer being satisfied with the
completion of the sales contact. There is nothing in the
contract to say that there would be no payment for sales
completed after termination.
10 It is clear however, from the evidence of both the applicant
and Mr Maurice Iustini that for the purposes of the
completion of the sales process, other than the measure
and quote and obtaining of the contract, the sales team
works as a team i.e. whoever may be inputting orders at a
particular time will do so for what ever orders there are,
not just those obtained by that person. If the person who
made the sale is not available to arrange for delivery and
installation or for collection of the goods by the customer
then whoever is present will do so. The sales team
members participate in receival and despatch of all goods
not just those goods for sales for which they were
responsible for signing the contract. Where a member of
the sales team leaves, any other member of the sales team
may participate in the bringing to fruition of the terms of
the sale. There is no reallocation of commissions
according to which individual did the particular aspects
of finalising the sale.
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11 In all of these circumstances, I am satisfied that the
applicant is entitled to commission on sales where he
undertook the measure and quote and brought in the order.
He was not obliged or required to personally complete
the sale but would do so as part of a team. He is entitled
to be paid commissions on outstanding sales which were
completed after his termination, in the same way as he
undertook work to bring to completion sales where other
persons had brought in the orders.
12 There is no challenge by the respondent to the amount
claimed by the applicant other than the respondent says
that as a matter of principle the applicant is not entitled
to the benefit of commission for those sales. Accordingly,
I am satisfied that the applicant is entitled to the amount
claimed being $822.00. An order shall issue for such
payment.
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Result

Application for contractual benefits
allowed

_________________________________________________________________________

Order.
HAVING heard the applicant on his own behalf and Mr E Rea
on behalf of the respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
(1) THAT the respondent shall pay to the applicant the
amount of $822.00 being commissions earned on
sales made by the applicant; and
(2) THAT the payment referred to in Order (1) shall be
paid within 7 days of the date of this order.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
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Reasons for Decision.
Ms Kambourakis claims that she has been denied a benefit
to which she was entitled under her contract of
employment. Her claim is that on 28 February 2000 when
she was given written notice that her position as Resource
Development Officer/Librarian was to reduce from a
full-time position of 37.5 hours per week to 22.5 hours
per week on 28 February 2000 she was entitled to a
“partial redundancy” payment of $5,551.00 calculated
on the basis of the 15 hours per week she lost at 2 weeks’
pay for each of her 9 years’ service.
The respondent in opposing the claim maintains that Ms
Kambourakis was employed as a permanent part-time
employee whose hours varied considerably, both up and
down, over the period of her employment. They state that
Ms Kambourakis initially commenced employment on 6
hours per week increasing to a maximum of 37.5 hours
per week from 15 December 1996 until 14 March 1997.
Her hours then reduced to 20 hours per week. Her hours
increased again to 30 hours per week and finally between
19 November 1998 to 1 March 2000 she worked 37.5
hours per week, the full-time hours for the position. Thus,
Ms Kambourakis was, at all relevant times, a part-time
employee whose hours could be, and were, varied both
up and down. There was no redundancy on 28 February
2000.
The respondent says further that Ms Kambourakis was at
all times aware of the fact that she was a part-time
employee and she had accepted that her hours of work
could be increased or decreased with appropriate notice.
The approach to be adopted is clear following the decision
in Perth Finishing College v Watts (69 WAIG 2307). A
claim by an employee that she has been denied a benefit
under her contract involves the establishment of the
following—
(1) That the claimant is an employee.
(2) That the matter referred is an industrial matter.
(3) That the claimant was entitled to a benefit under a
contract of service.
(4) That his/her employer had not allowed the claimant
that benefit.
(5) That the benefit was not one under an award or order.
There is no argument that the first two points are
established. As to whether Ms Kambourakis is entitled
to a benefit under her contract of service, it is agreed that
the provisions of an unregistered enterprise bargaining
agreement applied to Ms Kambourakis’ employment. The
entitlement to severance pay in Clause 20.—Redundancy
in the agreement provides as follows—
20(5)(a): In addition to the period of notice prescribed in Clause 12.—Contract of Service of this
award (sic), for ordinary termination, and subject to
further order of the Commission, an employee whose
employment is terminated for reasons set out in
subclause (1) hereof shall be entitled to two (2)
weeks’ pay for each year of completed service with
the employer.

6

The first paragraph of the subclause (1) referred to is as
follows—
20(1)(a): Where an employer has made a definite
decision that the employer no longer wishes the job
the employee has been doing done by anyone and
this is not due to the ordinary and customary turnover of labour and the decision may lead to termination
of employment, the employer shall hold discussions
with the employees directly affected and with their
union or unions.

7

It is apparent from the underlined wording of clause
20(5)(a) that the entitlement to payment arises when an
employee is terminated. The difficulty for Ms
Kambourakis is that her employment was not terminated
on 28 February 2000. She remained an employee. The
redundancy provisions of the enterprise bargaining
agreement (and of the Ethnic Children’s Services
Industrial Award, 1993 No. A 10 of 1989 for that matter)
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do not provide for a “partial” redundancy or a partial
severance payment as is claimed.
8 It might be possible that the reduction in hours on 28
February 2000 was the termination of Ms Kambourakis’
contract of employment as a full-time employee and the
immediate offer to her of the same work on reduced hours.
However, this is more likely to occur when the variation
to the contract of employment (ie. the reduction in hours)
is not allowed in the terms of the contract of employment:
Quinn v Jack Chia (Australia) Ltd (1991) 43 IR 91. The
issue is whether Ms Kambourakis’ contract of
employment provided for a reduction in hours.
9 In the manner in which the issue has been approached by
the parties, the critical question to be decided is whether
the position held by Ms Kambourakis was a position in
which the hours could be varied or whether it was a fulltime position such that the reduction in hours constituted
such a significant variation that it amounted to a new
position.
10 For this reason, the Commission requested the parties to
provide further information regarding the circumstances
in December 1998 when Ms Kambourakis’ hours were
increased to 37.5 hours per week. The respondent has
provided a copy of a letter to Ms Kambourakis dated 18
December 1998 which is as follows—
“I write to confirm our discussions concerning your
increase in working hours from 30 per week to 37.5
as from 19 November 1998. The increase was negotiated with you as an aspect of the increasing
demands made upon your post with regard to resource development and management.
We will continue to meet regularly to discuss your
work and time management to give opportunity to
review this increase both from personal and professional perspective. Apart from these ongoing
meetings we will formally review your hours again
in 6 months’ time.”
11 The wording of the final sentence of this letter indicates
that the change was an increase in hours rather than the
creation of a new and distinct full-time position. This is
evident from the indication that the hours will be formally
to be reviewed in 6 months’ time. Even if the reason for
reviewing the hours was related to Ms Kambourakis’ own
availability, as she states, the fact that the hours could be
reviewed is not usually a feature of a full-time position.
The fact that the circumstances did not warrant a further
change in hours does not mean that the hours could not
be reduced in the future. Thus, it is unlikely that the
increase in hours to 37.5 hours per week was of itself the
creation of a new position separate and distinct from the
position in which Ms Kambourakis was employed. It is
more likely to be the same position with an increase in
hours.
12 The job description dated December 1999 which describes
the position as full-time does not, in its terms, compel a
different conclusion. Its context is rather a description of
the duties and the responsibilities of the position.
13 The balance of the evidence before the Commission,
therefore, shows that a future change in hours was
provided for when the hours were increased to 37.5 per
week in December 1998. Accordingly, the reduction in
hours on 28 February 2000 was not the termination of
Ms Kambourakis’ contract of employment as a full-time
employee and the immediate offer to her of the same
position on reduced hours.
14 The Commission notes that much of the background to
this application was dealt with by the Commission in an
application brought by Ms Kambourakis’ union in
application CR 32 of 2000 (81 WAIG 919). However, on
that occasion the Commission was only asked to consider
the circumstances when Ms Kambourakis’ employment
ended in June 2000. On that occasion, the Commission
only did what it was asked to do. However, this issue was
referred to in paragraph 11 of the decision as follows—
Further, although this was not a point dealt with by
the respondent in its submissions and evidence, it is
not entirely clear to the Commission that Ms
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Kambourakis can be deemed to have been made redundant as at 28 February 2000. That conclusion
might be drawn more readily if the position held by
Ms Kambourakis had fixed hours which remained
unchanged for the duration of her employment. For
example, an employee engaged in a full-time position but who subsequently has his/her hours reduced
may be held to have been dismissed from the fulltime position and offered a new position as a
part-time employee. The position is less clear if the
position was created as a part-time position and the
hours had gradually changed, reducing as well as
increasing over time.
15 On the evidence and material before the Commission
therefore it does not appear that Ms Kambourakis was
made redundant on 28 February when the hours were
reduced. To be entitled to the severance payment she
claims, Ms Kambourakis would have to have been made
redundant on 28 February 2000 in the terms of the
enterprise bargaining agreement provisions. On the
evidence before the Commission she was not, and
accordingly she was not entitled to a benefit under her
contract of employment.
16 The subject matter of this application has now been before
the Commission twice. It has been examined
comprehensively twice. I appreciate the belief of the union
in the first case and of Ms Kambourakis now that she has
not been fairly treated in the reduction in hours in
February 2000 and in her eventual redundancy in June
2000. However, the evidence brought on each of these
two occasions has not shown that the reduction in hours
in February 2000 was part of a two-stage plan to
eventually make the position redundant, nor that it was
of itself a redundancy under the enterprise bargaining
agreement.
17 An order dismissing this application now issues.
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Ms D MacTiernan —by way of written
submissions
Mr E Rea (as agent)—by way of written
submissions.

_______________________________________________________________________

Order.
HAVING HEARD Ms D MacTiernan on behalf of the applicant and Mr E Rea on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders:
THAT the application be dismissed.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.

Application dismissed
Mr D Kearns
Mr K Edwards of Counsel

_______________________________________________________________________________
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Reasons for Decision.
(Given extemporaneously and subsequently edited by the
Commissioner)
This is an application made pursuant to section 29(1)(b)(i)
and (ii) of the Industrial Relations Act 1979. Mr Daniel
John Kearns alleges that he was unfairly dismissed, by
the respondent, Aarjen Pty Ltd on 11 November 2000, in
that he was summarily dismissed on that day for allegedly
stealing a dog biscuit tin just prior to closing the store the
previous afternoon. The tin was part of a promotional
offer by the respondent. It was provided free to customers
who purchased a fifteen kilogram bag of dog food. It is
common ground that the applicant asked to be given a tin
and was advised that he could have one if he bought the
dog food.
The applicant claims in compensation 4 weeks payment
for unfair dismissal and 1 week’s payment for notice in
lieu. The applicant was employed in accordance with the
Shop and Warehouse (Wholesale and Retail
Establishments) State Award 1977. He was employed for
the period 5 August 2000 to 11 November 2000.
The dog biscuit tin was exhibited in court. The dimensions
of the tin are roughly 36 centimetres high and about 20
to 25 centimetres in diameter. The point being that the tin
is a significant size and it would be hard to avoid seeing
such an object if it was being carried from the store.
The evidence from the applicant is, and there is no
challenge, that the relationship between his fellow workers
and himself was reasonable to good. There were some
disagreements but nothing significant. It is common
ground that the owner of the store, Mr Farac, at a staff
meeting in the weeks prior to the dismissal, made it clear
to staff that the matter of stealing would be treated
seriously and would lead to dismissal.
The applicant’s evidence is that he asked to be given a tin
because he thought his girlfriend would like one. He asked
Mr Simpson, a more senior co-worker, and Mrs Farac.
He also mentioned to Mr Braine, the day prior to his
dismissal that he would like a tin. The fact that these
conversations were held, the request was made by the
applicant and he was advised that he could have a tin if
he paid for the dog food is all common ground. There are
differing reports of precisely what was said on these
occasions prior to the dismissal but the differing reports
have no real significance in my view. The evidence is
clear that Mr Kearns knew that he could not take the tin
without paying for the dog food. He also knew that
stealing would most likely lead to dismissal.
The applicant says that he made the application to clear
his name. He says that he did not take the tin, rather he
put it back after speaking with Mr Braine and left the
store without it at closing time on 10 November 2000.
The Commission is not a court of criminal pleadings.
The Commission is required to decide whether in all the
circumstances the applicant has been given a fair go and
in that sense, whether he was dismissed harshly,
oppressively or unfairly. The employer may terminate an

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

employee, but should not do so harshly, oppressively or
unfairly.
7

In instances such as this the onus falls on the employer,
as the matter involves a summary dismissal, to prove they
held sufficient reason to warrant the dismissal being
executed summarily. This is a summary dismissal albeit
the respondent, and it is unchallenged, chose to pay
monies in respect of annual leave. On that point I do not
go to the award, and make no finding, except to say that
in some cases those monies might not be paid in instances
of misconduct.
8 The employer must have taken reasonable steps and been
able to reasonably form a view as to whether the applicant
took the tin or not. In this circumstance the unchallenged
evidence is that Mr Farac, was advised on the morning of
11 November 2000, by Mr Simpson that he had been
told that morning by Mr Braine that Mr Kearns had taken
the tin the previous evening at closing time. Mr Farac
attended the premises and Mr Braine confirmed the story
for him. Mr Farac challenged Mr Kearns about this and
asked him for an explanation. Mr Farac questioned Mr
Braine on a further two occasions and likewise discussed
the matter with Mr Kearns. The meeting first commenced
with Mr Farac, Mr Simpson and Mr Kearns present, and
the discussions concluded with Mr Braine re-asserting
his version of events for Mr Kearns and Mr Kearns being
dismissed. Mr Kearns had asked to hear the accusation
from Mr Braine directly.
9 The evidence of Mr Farac is that, during the several
discussions with Mr Kearns that morning, Mr Kearns
changed his story in relation to where the tin was placed.
That was not put to Mr Kearns directly and was not
challenged by him. Given the steps taken by Mr Farac to
clarify the events of 10 November 2000, I can only
conclude that Mr Farac undertook reasonable measures
to form the view as to whether Mr Kearns had or had not
taken the tin. Mr Kearns did not quibble with the
procedure other than his view is that Mr Farac had
inadequate proof and he asked Mr Farac to count the tins.
Mr Farac declined to do so as there was no stock control
to know how many tins there should have been.
10 Mr Farac was left to believe either Mr Kearns or Mr Braine
and following his investigation of the matter he believed
Mr Braine’s account of events. Mr Braine was questioned
at length by the Commission. Mr Braine’s evidence is
that he followed Mr Kearns to the exit door and locked
up after him as he left. Mr Braine says that he had to
walk through one doorway to get to the exit door. In other
words there is some distance between the counter and
the exit door, the counter being where Mr Kearns and Mr
Braine, on the evidence of both witnesses, initially
discussed the tin. It is hard to see how, if someone had
such a sizeable tin in their hands, that it could be missed.
So I am left with the issue, which is effectively the same
issue that Mr Farac was left with, of believing one person
over another. Having seen both Mr Kearns and Mr Braine
giving evidence I would say that where there is a conflict
of evidence I would accept the evidence of Mr Braine
over Mr Kearns. In relation to credibility, I would also
say that I accept the evidence of Mr Farac, Mrs Farac and
Mr Simpson. Given all of this I find that Mr Farac could
reasonably form the view, and did so, that Mr Kearns
meant to take and did take the dog biscuit tin without
paying for it or for the dog food. This was against a
backdrop, which is unchallenged, that Mr Kearns knew
clearly that he was not entitled to take the tin.
11 The weight of evidence falls against the applicant.
Applying the principles in Undercliffe Nursing Home -vFederated Miscellaneous Workers’ Union of Australia,
Hospital, Service and Miscellaneous, WA Branch 65
WAIG 385 an employee is entitled to be afforded a fair
go all round. Mr Kearns was given this on the morning
of 11 November 2000. Mr Farac could reasonably form
the view that Mr Kearns took the tin without authority or
permission to do so. This view was formed on the basis
of what Mr Braine told him; on the basis of the queries
that he raised with Mr Braine on successive occasions;
on the basis of having as a backdrop the fact that Mr

1219

Kearns had previously requested a tin on more than one
occasion; and on the basis that Mr Kearns’s story changed
as to where he had placed the tin. All of these are factors
upon which Mr Farac fairly formed the view that he would
believe Mr Braine’s story over that of Mr Kearns.
12 Having said all of that, and having made those findings,
I would dismiss the application.
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Order.
HAVING heard Mr D Kearns on his own behalf and Mr K
Edwards of counsel on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
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Reasons for Decision.
Iain Lawless, the Applicant, applied to the Commission
on 1st December 1999 for orders pursuant to the Industrial
Relations Act, 1979 on the grounds that he had been
dismissed from employment with Ghirardi Restaurant Pty
Ltd trading as Lawless and Chapman (the Respondent)
in a harsh, oppressive and unfair manner, while being
owed benefits under the contract of employment. The
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Applicant says the employment of contract was terminated
by a letter dated 13th November 1999. The letter, formal
parts, omitted follows—
“TERMINATION OF EMPLOYMENT WITH LAWLESS & CHAPMAN
This letter is to confirm your dismissal from employment with Lawless & Chapman with effect from close
of business today on the grounds of serious and
unrectified acts of misconduct.
Details of your misconduct have been conveyed to
you on quite a number of occasions, both in and
outside partnership meetings, by myself and Patrick
Ghirardi.
You have repeatedly disobeyed the lawful orders and
decisions of the partnership (your employer) and as
a result placed the business in jeopardy. Your conduct has shown a clear intention that you will not
act in accordance with decisions of your employer.
We have lost all trust and confidence in you. We believe, as we have for some time, that our relationship
with you has irretrievably broken down.
You are required to deliver up all keys and other
property of Lawless & Chapman in your possession
or control by close of business today. You are hereby
expressly instructed not to come onto the Lawless &
Chapman premises after this. Should you do so, we
will treat such action as trespass and use such reasonable means available at law to have you removed.
We will calculate and forward to you before 5pm
Friday, November 5th, the wages and other entitlements due to you up to the close of business today.
In addition, but without any admission of liability to
you, we will pay you an ex gratia payment of a further 2 weeks salary.
Yours faithfully
J E GHIRARDI
For and on behalf of the Lawless & Chapman partnership”
(Exhibit S2)
The Applicant says the effect was an immediate dismissal
without notice, the unfairness of which was compounded
through his inability to refute any of allegations of
misconduct because at the time of the dismissal none had
been made. Nor was he given any information concerning
those allegations in the letter of termination. The Applicant
claimed that he was a director of a company in a
partnership that operated a business in which he was
employed. It is the contention of the Applicant that the
dismissal was as a result of a dispute within the partnership
rather than anything to do with his performance as an
individual employee of the respondent. He denied that
he disobeyed any lawful order or directions of the
Respondent and refutes allegations that his conduct as an
employee placed the business in jeopardy.
The Applicant is an executive chef with 17 years
experience. He trained in Scotland before coming to
Australia to work where he met Mr Bruce Chapman who
was to become his business partner. The Applicant became
an employee of the partnership trading as Lawless and
Chapman. The partnership constituted a number of
different entities which included Ghirardi Restaurant Pty
Ltd through its nominee Ghirardi Corporation. It appears
that Lawless and Chapman is a business name, the
business name is owned by the partnership, the partnership
is constituted by Ghirardi Restaurant Pty Ltd, No Salt
Required Pty Ltd as trustee for the Brewsters Trust and
the Waldo Trust. The Applicant was not a partner in the
partnership. He was a director of one of the companies
which was a partner in the partnership. It is not disputed
that he was also an employee of the Respondent. To distil
to its simplest form the companies in the partnership were
No Salt Required Pty Ltd and Ghirardi Corporation as
nominee of Ghirardi Restaurant Pty Ltd and these two
companies operated the restaurant trading as Lawless and
Chapman. The share distribution was 152 shares to the
Ghirardi Corporation and 74 shares each to the Applicant
and Mr Bruce Chapman. Each of the partners are jointly
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and separately liable for the debts of the business and
according to Mr Sicard (of Counsel) who appeared for
the Applicant, the option is open for anyone who wants
to sue a partnership to sue the individual members.
Both the Applicant and Mr Chapman were employed to
manage the restaurant and to cook in it, concurrently they
were partners in one of the principal companies. The heads
of agreement, (exhibit G1), required that as managers they
do all things reasonably necessary and desirable to
establish and carry on the business in an efficient,
economic and profitable manner, in the best interests of
the partnership in accordance with accepted and proved
methods and good business practice. They were
responsible for the day-to-day and overall management
of the business subject always to the direction of the
partnership. As determined from time to time they could
be granted power to exercise authority on behalf of the
partnership on specified matters. They were to provide
personal guarantees to trade creditors which put them in
a different position to any director of Ghirardi Corporation
who was not so obliged. They were required to report to
each partner trading figures, staff details and operation
matters for the previous week in such form as the
partnership required.
It is the contention of the Respondent that the Applicant
was dismissed at a meeting that had been called by a
director of the Respondent and which he attended. It is
contended in the schedule to the Notice of Answer and
Counterproposal that the dismissal took place at the
offices of the ‘Ghirardi Group’. However, from what was
said during the hearing it appears that the dismissal was
verbally given on the premises of the Respondent. It is
asserted by the Respondent that the dismissal followed
months of mismanagement and misconduct by the
Applicant. In specific terms the Respondent says through
Ms Ghirardi the vices of the Applicant include inter alia
the following:—
• No regular stock control for food or liquor. Using the Lawless and Chapman business name for
catering and functions which being held outside
the restaurant for which there was no invoice.
The food for these functions was prepared in the
restaurant kitchens.
• Instructing the bookkeeper to pay the Applicant
additional monies for catering services he provided outside the restaurant and using the
restaurant name to claim the business in produce
on its accounts.
• The failure to pay for food produce for classes.
• Failure to provide a kitchen roster despite repeated requests.
• Failure to provide time sheets.
• Failure to properly administer the employment
of staff
• Failure to properly maintain the kitchen in a clean
and healthy manner.
(Edited from evidence and Answer)
It appears that in 1998, the Applicant became aware that
fees approximately of $60,000 had been extracted by the
partnership for administrative work and consultancy by
Mr and Ms Ghirardi, both of whom were authorised to
counter sign cheques. In September 1999, Ms Ghirardi
took over the office administration. It appears that after
this time the business relationship began to deteriorate.
In most cases, the Applicant spoke for himself and on
behalf of Mr Chapman when discussing partnership issues
with Ms Ghirardi. A breakdown notice (see Exhibit G1)
was issued in June 1999 to dissolve the partnership.
Thereafter the partners commenced meetings with an
independent chairman, Mr Rod Chapman. To cut costs
there were various changes made to the way the business
was operating. These changes included a reduction in
salary for the Applicant from $52,000 to $40,000. In June
1999, another breakdown notice was issued. An
agreement was made to continue trading to December
that year and Mr Rod Chapman was appointed Chairman
of the partners meetings sometime in May or June 1999.
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In October 1999, the Applicant went on a week’s holiday
to Thailand. He says this was agreed between himself
and joint manager Mr Bruce Chapman. Appropriate
arrangements were made to run the restaurant while he
was away. He contended the trip was for holiday purposes.
About this time Mr Ghirardi had transferred his shares to
Ms Ghirardi. Henceforth she had sole control over the
majority partner. The holiday trip to Thailand ended on
or about the 1st November and on the 3rd November the
Applicant was dismissed. The Applicant was given a letter
of termination (Exhibit S2) and did not return to the
restaurant after the 3rd November. The evidence of Mr
Bruce Chapman is that he did not agree with the dismissal,
there was a concession by the Applicant that Ms Ghirardi
had spoken to him about a health report and the cleanliness
of the restaurant. On 4th November Ms Ghirardi called a
meeting to confirm the termination of the employment
of the Applicant. This was an attempt to legitimise her
dismissal of the Applicant. The agenda of that meeting
proposed motions to confirm a total restriction on the
Applicant to enter the restaurant, employment of a security
guard to stop that access and to change the locks. It had
the effect of terminating the Applicant’s ability to operate
as a partner. I understand from the evidence that Mr
Patrick Ghirardi was not a director at the time the
Applicant was dismissed. Some week’s prior, Ms Ghirardi
had consulted the other partners about dismissal of the
Applicant, Patrick Ghirardi, who was then a director
agreed but Mr Chapman did not.
There is much more information given to the Commission
in the proceedings than that recited but the above captures
the essence of the dispute. The Commission had the
opportunity of listening to and observing the witnesses.
That given by Mr Bruce Chapman and also that of Mr
Rod Chapman supported the evidence of the Applicant.
They corroborated the version of events urged on the
Commission by the Applicant. There is no reason why
the Commission ought to conclude that his story is not
true. The only evidence lead on behalf of the respondent
was from Ms Ghirardi, who also appeared as agent.
Despite on a number of occasions being advised by the
Commission that she may benefit from professional
assistance, she opted to continue her appearance unaided.
Her evidence was to a large extent complicated because
of her propensity for extensive and circumlocutory
answers and its credibility suffered accordingly. I cannot
help feel that there is some artifice in her approach to the
evidence that she gave the Commission. It seems that she
wished to create the impression that she was an innocent
abroad in the complicated world of business, but I suspect
that is far from the truth. The credibility of the evidence
of Ms Ghirardi suffers crucially from the lack of
corroboration. That is not so in the case of the Applicant,
because I can find no reason to deweight his evidence
and additionally what he has told the Commission is
corroborated. Even if I am wrong in my assessment of
the quality of evidence given by Ms Ghirardi and all of
that she told me is the truth from her point of view, it
suffers when compared with the evidence presented by
the applicant because his story was corroborated and must
be given greater weight. I therefore find that where the
evidence of the Applicant differs from that of the
Respondent, I favour that presented on behalf of the
Applicant.
When the complication of the relationship between these
parties is resolved and it is accepted that the Applicant
was an employee of the Respondent regardless of the
partnership arrangements the rule to be applied in this
matter is simple. The question to be answered is whether
there has been a fair go all round. The employer will act
unfairly if it abuses its right to terminate the contract of
employment as described in Undercliff Nursing Home v
Federated Miscellaneous Workers Union of Australia
(1985) 65 WAIG 385. The Commission has power under
s.23A of the Act on a claim of unfair dismissal to order
payment of any amount to which the claimant is entitled
or to order the employer to reinstate or re-employ a
claimant who has been harshly, oppressively or unfairly
dismissed. Subject to the amount to be paid not exceeding
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six months’ remuneration of the claimant, the Commission
may order an employer to pay compensation for loss or
injury caused by the dismissal. These powers can be
exercised if, and only if, there has been a dismissal of an
employee—s.29 (1)(b). A referral under that section must
be made by a person who is an employee and who has
been dismissed by his or her employer. It is this last that
has given me some course to examine the locus standi of
the Applicant in this matter. I have commented previously
about the standing of the Applicant as an employee and
have found, by consent, that he was an employee. The
Applicant in these proceedings had a dual status in the
Respondent’s business in that he was an employee as well
as being a principal by virtue of him holding shares in a
partner of the Respondent. I accept the argument of Mr
Sicard that share holding does not proscribe the Applicant
being categorized in the class of persons who are
employees. Having so found there is no juridical bar to
the exercise of the powers of the Commission.
10 There is still the question of whether Ms Ghirardi was
empowered to dismiss the Applicant on behalf of the
partnership. It is obvious that she had no prior authority
to do so. In fact, one of the persons she has to ask to
obtain such an authority was the Applicant, himself, and
it is clear that she did not do so. Neither was any approach
made to Mr Bruce Chapman, who as I understand the
shareholding at the time of the dismissal, was the only
other person that would have had the authority to vote on
the matter. I think the answer to this question is that the
Applicant was not a partner in the partnership, he was a
director of a company that was a partner in the partnership,
and that being so, he is within his legal rights to sue one
of the partners of the partnership which employed him.
Insofar as the actions of Ms Ghirardi are concerned, it is
correct that one partner can speak for the partnership and
so she was able to dismiss the applicant. The fact that Ms
Ghirardi tried to have the action confirmed, (Exhibit S3),
to retrospectively endorse what she had done, that is
terminate the services of the Applicant, does not in my
view change the legal position. In short, Ms Ghirardi was
able to dismiss the Applicant in his capacity of employee.
Therefore there has been a dismissal. That is the condition
precedent to the operation of section 29(l)(b)(i) and the
Applicant is authorised to bring the application.
11 The Respondent’s action to dismiss relies on the
contention that the business was suffering severe financial
difficulties as a direct result of bad management practices
of the Applicant. Those alleged practices have been
described earlier in these Reasons for Decision. There
were other complaints which Ms Ghirardi outlined in her
evidence. One was that it was wrong of the Applicant to
provide creditors with the name of the Respondent for
restaurant debts. This is said to be in breach of the Heads
of Agreement which states that the managers will provide
personal guarantees as required by trade creditors and in
no circumstances would any directors of Ghirardi be
required to give any personal guarantee. If I deal with
that issue now I cannot see that even if the Applicant did
ask the creditors to send bills to the restaurant that he
was in breach of that Head of Agreements, which provides
that the managers will provide personal guarantees. He
did in fact do that. It is clear that no director of the Ghirardi
Corporation was required to give any personal guarantee
and there is no evidence to show that the Applicant
purported to commit either Mr or Ms Ghirardi the
shareholders in Ghirardi Corporation in any manner
whatsoever.
12 The next complaint deals with the alleged failure to
provide proper business reports. The fundamental
complaint is that the Applicant lacked management skills
and refused to accept counsel, guidance and advice. The
same must be said of his joint manager, who was not
dismissed. It is said that the Applicant was responsible
for the adverse health report because uncovered cakes
were clearly viewed from the kitchen. Again, if this is
true, and there is no evidence that it is, the co-manager is
equally culpable. The Applicant is said to have gone for
a week’s holiday when he knew the business was running
at a loss, without informing the majority partner that he
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was leaving the business. What he did do was tell the
manager of the business, Mr Bruce Chapman, who agreed
that he should go. He had to do no more than that. There
is no specific obligation in the Heads of Agreement to
advise the majority partner. It is also claimed in evidence
that there was a breach of the contract in that the managers
were obligated to ensure that at least one of them was
working during all of the time the business was open.
During the absence of the Applicant whilst he was in
Thailand, the time sheets for Mr Chapman show that
though he worked long hours, he did not cover all the
open hours. That, in my view, cannot be laid at the feet of
the Applicant. It may well be a breach of the Heads of
Agreement between the parties, but it is a matter that ought
to have been dealt with at that level and if it is relied
upon as a reason to dismiss, as it was, then to that extent
the dismissal is flawed.
13 There is a dispute between Ms Ghirardi and the Applicant
as to what happened when she visited the restaurant. Both
of the managers were adverse to having her on the
property. They wished to get on and run the restaurant in
their own way. Ms Ghirardi, obviously to protect her own
interests, appeared at the restaurant. I think it more likely
than not that there was an argument between the Applicant
and Ms Ghirardi. That argument became heated. After
watching Ms Ghirardi become quite heated in the witness
box during the proceedings, I can imagine that she could
be similarly affected in the situation of an argument with
the Applicant. In those circumstances, the Respondent
through Ms Ghirardi, dismissed the Applicant. When it
is all boiled down I think he was dismissed because of
what was said during the argument and the so called faults
in performance that have been raised before the
Commission are an elaborate construction to justify that
event. It is clear that the Applicant and Ms Ghirardi had
not got on for some time, but that was as representatives
of partners in the business. It is open to find that Ms
Ghirardi took the opportunity to remedy this ‘problem’
when the opportunity presented itself during the
argument. If there was validity in the faults raised by her
and which have previously been discussed in these
reasons, Mr Chapman is equally culpable and yet no
action was taken against him by Ms Ghirardi. On the
specific so called issues which concern the Applicant
alone, that is the trip to Thailand for one, it is open to
conclude that a holiday was authorized in the proper
manner by his fellow manager under the Heads of
Agreement, this is perfectly within the writ of the
managers in accordance with their obligations and
entitlements under the agreement.
14 This Applicant was dismissed in the heat of the moment
for reasons not all together to do with his relationship
with the Respondent as an employee. It is more likely
than not that the circumstances of a poorly performing
partnership were high in Ms Ghirardi’s mind when she
made the dismissal. But all of these have been laid at the
feet of the Applicant which can be nothing but industrially
unfair. Although not entirely blameless, on balance the
Applicant did not receive a “fair go” as an employee and
his dismissal was, therefore harsh and unfair.
15 The Commission is required to consider whether
reinstatement could be affected. Clearly that is not
possible therefore the Commission must look to
compensation. As to compensation the Commission raised
the issue with Mr Sicard—(see pages 155, 155A and 156
of the transcript). The Applicant had a month during which
he was not employed and two months during which he
had a small amount of casual employment. It is submitted
and it is not challenged—that his loss during that period
was a sum of $10,000, which Mr Sicard categorized as
general damages. For the reasons set out in page 156 of
the transcript, Mr Sicard says that the issue of damages,
which I take to refer to loss on account of injury, are not
relevant. There are no submissions from the Respondent
concerning the amount of compensation and in the
circumstances and on the basis of the submissions
received from Counsel for the Applicant, I will award the
sum of $10,000 compensation. Orders will issue that the
Applicant was unfairly dismissed, that reinstatement
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would be unavailing and that the amount of $10,000 is to
be paid.
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Supplementary
Reasons for Decision.
On 19th January the Commission issued Reasons for
Decision in this matter, it found that the dismissal of the
Applicant by the Respondent was harsh and unfair.
The Commission concluded that reinstatement was not
possible and it proceeded to examine the question of
compensation.
In paragraph fifteen of its Reasons for Decision of 19th
January 2001 the Commission set out the issues relating
to compensation which were then before it. There were
no submissions from the Respondent concerning the
quantum of compensation and on the basis of the
submissions received from Counsel for the Applicant the
Commission awarded the sum of $10,000 compensation.
Minutes of Proposed Order issued, the Commission was
then advised that the Respondent had engaged Counsel
and at the Speaking to the Minutes held on 22nd February
2001, Mr Mijatovic of Counsel who then appeared for
the Respondent argued a motion to reopen for his client
to make further submissions concerning the quantum of
compensation.
After hearing Mr Mijatovic the Commission decided to
reopen the matter. The proceedings were adjourned and
were relisted for 20th April 2001 in order to hear from
Counsel on the quantum of compensation alone. On 20th
April 2000 both of the parties presented affidavits on
behalf of the Respondent, from Ms Jo Ghirardi an affidavit
sworn on 19th March 2000 and on behalf of the Applicant
Iain Lawless an affidavit which it appears was sworn
around 19th April 2000 before a Justice of the Peace
outside this jurisdiction.
The Commission has considered and attached the
appropriate weight to both of the affidavits, has reviewed
the transcript referred to it by Counsel and is taken into
account submissions made during the hearing on 20th April
2000.
The relevant facts as they relate to economic loss are that
the Applicant was unemployed from 3rd November 1999
until 10th December 1999 and during this period it is
undisputed that he took a holiday away from Perth.
According to him,on his return he commenced by looking
for work. He was successful in obtaining casual
employment at Frazer’s Restaurant between 10 th
December to 25th December 1999. There was a gap in
employment until 2 nd January 2000 when he was
employed as a casual at King Street Café. Between 3rd
January and 20th February 2000 he was unemployed. On
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the 21st February 2000 he commenced employment at
Oriele Café on a full time basis.
8 The Respondent says that there is no loss that the
Applicant can point to because in the period in which he
was unemployed he did not attempt to sufficiently mitigate
his loss. In the period between 3rd November 1999 to 10th
December 1999 he was first of all on holiday in Thailand
then apparently resting, certainly he did not produce any
evidence that he sought work up until 10th December
1999. There is similarly no evidence of any real effort to
obtain work between 3rd January and 21st February 2000,
therefore the Applicant failed to mitigate his loss during
those periods. For the balance of the period during 3rd
November 1999 to 21st February 2000 he was in paid
employment at salary rates higher than that he was
receiving with the Respondent and therefore suffered no
loss.
9 The thrust of the argument of Mr Sicard of Counsel who
appeared for the Applicant is that there is a clear period
of time between 19th November and 10th December 1999
and 2nd January 2000 and 21st February 2000 when the
Applicant was not employed at all and when he was
looking for gainfull employment, proof of which is that
he succeeded on three occasions in obtaining some.
10 It is implicit in that submission that the Applicant finds it
difficult to argue that between 3rd November 1999 and
19 th November 1999 that his activities could be
categorised as those which one must undertake to mitigate
a loss.
11 Having considered the submissions of the parties the
Commission is obliged to apply the law relating to finding
of loss and injury and the assessment of compensation as
it is described in the cases Manning v Huntingdale
Veterinary Clinic (1998) 78 WAIG 1107; Bogunovich v
Bayside Western Australia Pty Ltd (1999) 79 WAIG 8;
Capewell v Cadbury Schweppes Australia Ltd (1998) 78
WAIG 299 and Gilmore and Another v Cecil Bros and
Others (1998) 78 WAIG 1999. Duties of the Commission
insofar as loss is concerned have been further explained
by the Full Bench in Nicholas Richard Lynham v La Targo
Pty Ltd (Delivered 29th March 2000 Citation No. 2000
WAIRC 02420 unreported) where among other things the
Full Bench has noted that “an injury is constituted interalia
by humiliation, injury to feelings, the result of callous
treatment, loss of reputation and nervous shock. Because
s23 of the Act has the characteristics of the statutory fact
it was open to find that if an applicant is shocked, stressed
and indeed by the nature of treatment meted out to him
was humiliated and suffered injury that is injury of the
character contemplated by the Act and for which
compensation ought to be awarded”. In Lynham’s Case
(op cit) where at first instance the Commission had found
there was no injury to the Appellant at all, the Full Bench
decided that a fair award for the injury on the facts would
have been $4,500 but because the agent for Lynham told
the Full Bench his client would be content with less,
namely $3,500, that sum was awarded.
12 As to loss in present context the Respondent says that the
Applicant was able to obtain work in quality restaurants
after the dismissal is proof that he was not injured at all,
because it follows that he would not have been able to
obtain work in these establishments if his name had been
damaged in any way. The evidence of the Applicant is to
the contrary. He says injury to him personally and to his
reputation is profound. Exhibit G3 contains newspaper
cuttings relevant to these events. If it describes anything
it identifies that the Applicant was a person of considerable
professional notoriety in the hospitality industry and
particularly the fine dining restaurant part of the market.
It is open to find that in this context a contested dismissal
from a restaurant that carried his name would damage
his reputation and cause him hurt and humiliation.
However I do not accept that the Applicant continues to
suffer an impact upon his professional reputation,
although this might well be through his own efforts. In
all of the circumstances it is appropriate that an award be
made to him for injury. As the Full Bench said in Lynham’s
Case (op cit) the quantum of compensation for injury
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remains an open question. In the circumstances I believe
a fair award for an injury suffered would be in the sum of
$2,500.
13 I accept that the total period of 15 weeks during which
the Applicant was not earning money between 4 th
November 1999 and 20th February 2000 should be
decreased by 5 weeks during which time it is more likely
than not that he did not make sufficient efforts to mitigate
his loss. This means that the loss calculated on the basis
of $759 gross per week, is $7,690 less earnings totalling
$1,992; being a total loss of $5,698 plus $2,500 for injury
making a grand total of $8,198. Orders will issue that the
Applicant was unfairly dismissed, that reinstatement
would be unavailing and that he be compensated for loss
and injury in the sum of $8,198.
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Order.
HAVING heard Mr J. Sicard (of Counsel), on behalf of the
Applicant and Mr T. Mijatovic (of Counsel) on behalf of the
Respondent, the Commission pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—
1. THAT the Applicant was unfairly dismissed.
2. THAT reinstatement would be unavailing.
3. THAT the Respondent pay the Applicant the sum of
$8,198.00 for compensation for loss and injury.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
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Reasons for Decision.
These applications by William Trevor Lunt (the Applicant)
allege that WRS Pacific Pty Ltd (the Respondent) failed
to pay him contractual benefits due under the terms of an
employment arrangement which existed between the
parties between the periods 12th April 1990 and 31st
December 1996.
Application No. 1827 of 2000 claims that the Respondent
should have paid the Applicant $314,000.00 for living
away from home allowances due under the terms of an
employment Agreement dated 12 th April 1990 and
renewed on 11th June 1993 (Exhibit G1).
Application No. 1912 of 2000 alleges that the Respondent
failed to pay living away from home allowances for the
period between 1st July 1996 until 31st December 1996 in
the sum of $968,883.00 described in a letter of demand
the Applicant had forwarded to the Respondent on 28th
December 1996.
The parties have been involved in various litigation on
these or similar issues in the District Court. Summary
judgement has been entered in one of those actions,
CIV2289 of 2000 (Exhibit G2). Also before the
Commission are Reasons for Decision in CIV289 of 2000
(Exhibit G3). During the proceedings the Commission
was told by the Applicant that he commenced new
proceedings on same or similar matters in the District
Court.
Both of the parties accept that there is only jurisdiction
for the Commission to deal with both of these
applications, if the Applicant was an employee employed
by an employer during the relevant period of employment.
The Respondent contends that the Applicant was never
in a relationship of employee with it and therefore there
is no jurisdiction to deal with either of the applications.
The Applicant says that in the initial part of the
relationship that he may not have been in an employment
relationship but by a memorandum over the hand of one
Kevin Bond, the Consultancy Agreement made on 12th
April 1990 changed to an employment agreement to
reflect ‘the actual terms of engagement’ with effect from
30th June 1994.
The Consultancy Agreement upon which this relationship
is built is before the Commission in Exhibit G1.
Relevantly it provides in the recitals
A. “The Consultant provides corporate marketing and
planning management services and advice to various companies.”
In Clause 1. Interpretation the definition consultancy
agreement provides
“‘Consultancy Agreement’ and this ‘Consultancy
Agreement’ means the agreement between the Parties constituted by this document and includes the
recitals and any amendments made from time to time
in accordance herewith.”
It is clear by this definition that the recitals are included
in the document and are part of the Agreement. The
services that the Applicant were to provide are defined
“‘the Services’ and ‘his Services’ means all services
to be provided by the Consultant pursuant to the
terms of this Consultancy Agreement relating to the
manufacture of fertiliser or stock feed from any organic waste.”
Under Clause 2. Appointment of the Consultant
“(a) that he shall carry out such duties on behalf of
the Company in relation to the management and
marketing of the Company’s technology around the
world as the Company may from time to time direct.”
and
“(d) that he shall not provide the Services to any
third person except in accordance with the terms and
conditions of this Consultancy Agreement or otherwise at and upon the written direction of the
Company”
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and importantly for these reasons
2.4 “Notwithstanding clause 2.2 the Consultant may
devote time and attention to his other business interests and affairs so long as such activities in the
reasonable opinion of the Company do not conflict
or interfere with the performance of the Consultant’s obligations under this Consultancy Agreement
and the Consultant agrees that if at any time the
Company by notice in writing informs the Consultant of any such conflict or interference he shall
forthwith cease such activity.”
Clause 12. Entitlements is also important it provides
“The Consultant acknowledges that he shall have
no claim on the Company in respect of annual leave,
public holidays, sick leave, long service leave or otherwise nor in respect of claims under any workers
compensation legislation.”
And Clause 13. Tax
“The Consultant acknowledges that he shall be solely
responsible for paying income tax in respect of Consulting Fees payable under this Consultancy
Agreement PROVIDED ALWAYS that the Company
shall deduct from such Consulting Fees all taxes,
charges and other imposts that the Company may
be legally obliged to deduct from the Consulting Fees
and pay to any competent authority.”
And Clause 15. Independent Contractor
“The Consultant is an independent contractor and
not an employee of the Company.”
The evidence before the Commission from Mr Peter
Briggs some time Chairman of the Respondent, and Mr
Edmond Czechowski who was a Director who provided
accounting services is that there was no tax deducted on
behalf of the Applicant from the Respondent’s funds.
There was also no record of workers compensation, sick
leave, long service leave or annual leave.
The Applicant was sworn in as a witness. His only
evidence was he claimed that he was an employee of the
Respondent with effect from July 1994 and consequently
entitled as an employee to contractual benefits. There was
no other evidence presented by him nor was he subject to
cross examination.
This hearing is to deal solely with the question of
jurisdiction, the tests establishing whether the relationship
of the parties is pursuant to a contract of service or to a
contract for services are well established. The test was
expounded by the Industrial Appeal Court in Transport
Workers’ Union v. Readymix Group (WA) and others (61
WAIG 1705), when it referred to the judgement of the
Privy Council in AMP Society v. Chaplin and Another
where their Lordships quoted with approval certain
passages from the judgement of Bray CJ. Those passages
were:
“How, then, is one to distinguish between a contract
of service and a contract for services? The older
test was simple. It all turned on the right to control
the manner of doing the work. If the alleged employer possessed such a power the contract was a
contract of service, not a contract for services; if
not, then not. That power was both a necessary and
sufficient condition of a contract of service.”
And again further:
“It seems to me then that at the present time there is
no magic touchstone. The Court has to look at a
number of indicia and then make up its mind into
which category the instant case should be put. It is a
question of balancing the indicia pro and con ... but
the power of control over the manner of doing the
work is very important, perhaps the most important
of such indicia.”
In WA Carpenters and Joiners etc. Union v. Dario Izzo
Olney J stated:
“There is of course no infallible test that may be
applied in every case. There is infinite scope for parties to contract with one another in relation to the
execution of work and every contract will of course
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be peculiar to the parties to it. However it is the
nature of the contractual obligations assumed by the
parties to each other which determines whether their
relationship be that of master or servant or something else. And if it be that their relationship be that
of master and servant, then the law imposes upon
that relationship by virtue of any relevant industrial
award obligations which transcend the contract and
which are binding on the contracting parties whatever they may have agreed. How they or others
choose to describe their relationship has little or no
bearing upon the nature of the relationship. The four
indicia referred to by Lord Thankerton in Short v.
Henderson remain the essential attributes of a contract of service. They are (a) the master’s power of
selection of his servant; (b) the payment of wages or
other remuneration; (c) the master’s right to control the method of doing the work; (d) the master’s
right of suspension and dismissal.”
(64 WAIG 411 at 415.)
Reference is also made to a decision of the High Court in
Stevens v. Brodribb Sawmilling Co Pty Ltd, 63 ALR 513
per Mason J at 517:
“A prominent factor in determining the nature of the
relationship between a person who engages another
to perform work and the person so engaged is the
degree of control which the former can exercise over
the latter. It has been held, however, that the importance of control lies not so much in its actual exercise,
although clearly that is relevant, as in the right of
the employer to exercise it; Zuijs v. Wirth Bros Pty
Ltd (1955) 93 CLR 561 at 571; FC of T v. Barrett
(1973) 2 ALR 65; 129 CLR 395 at 402; Humberstone
v. Northern Timber Mills (1949) 79 CLR 389. In the
last mentioned case Dixon J. said (at p.404)—
“The question is not whether in practice the work
was in fact done subject to a direction and control
exercised by an actual supervision or whether an
actual supervision was possible, but whether ultimate authority over the man in the performance of
his work resided in the employer so that he was subject to the latter’s order and directions.”
“But the existence of control, whilst significant, is
not the sole criterion by which to gauge whether a
relationship is one of employment. The approach of
this court has been to regard it merely as one of a
number of indicia which must be considered in the
determination of that question: Queensland Stations
Pty Ltd v. FC of T (1945) 70 CLR 539 at 552; Zuijs’
case; FC of T v. Barrett at p.401; Marshall v.
Whittaker’s Building Supply Co (1963) 109 CLR 210
at 218. Other relevant matters include, but are not
limited to, the mode of remuneration, the provision
and maintenance of equipment, the obligation to
work, the hours of work and provision for holidays,
the deduction of income tax and the delegation of
work by the putative employee.”
9 The task of the Commission is to apply the facts of the
matter to the tests set out in the authorities.
10 It is clear that the Applicant relies upon two fundamental
reasons to establish that he is entitled to the jurisdiction
conferred on the Commission by s.29. He says that even
though the Consultancy Agreement, (Exhibit G1), may
originally have had the nature of a contract for services,
that changed in 1994 when he received a memorandum
from Kevin Bond advising him it has been varied to be
an employment agreement. In the alternative he argues
that in any event that the control exercised over him by
Peter Briggs as the Principal was such that he was in
effect always an employee. He based his contentions on
his cross examination of Mr Briggs when he elicited
information concerning payments made by him (Mr
Briggs) towards running of the company for instance
travel payments, providing insurance for lost luggage and
the like.
11 The argument advanced by Mr Guerrini (of Counsel) on
behalf of the Respondent is focused. He says that on any
reading of the Consultancy Agreement there is no
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discernible intention of the Applicant being an employee.
The context of the document is consistent with him being
a Consultant, one owing a fidiary obligation no less than
a lawyer or accountant to providing services on
remuneration by fees. The Applicant is not constrained
by the Consultancy Agreement from providing corporate
marketing and planning services and advice to other
companies. As to control, the Applicant himself says he
was responsible for the total administration of the
Respondent including development and foreign entities.
There is nothing in the invoices to indicate that the
Respondent has deducted tax or is liable to do so. The
Applicant whilst he was Managing Director had not set
up workers compensation for himself. This is confirmed
by the evidence of Mr Czechowski. There are no
documents concerning superannuation or compulsory
contributions required by the law. None of the other
indicia which would liken the relationship to that of
employee/employer are present. For instance he was not
entitled to leave, sick leave, long service leave or annual
leave. Even if the document signed by Mr Bond has force,
all the other provisions of the Consultancy Agreement
survived beyond and are contrary to indicia present in an
employee/employer relationship.
I have carefully considered the information before the
Commission, true it is the Respondent who has raised
the question of jurisdiction but it is a matter which is at
large and the Applicant does bear some onus in
establishing that he has locus standi to pursue his claim.
The primary evidence that the Applicant relies upon is a
memorandum signed by Kevin Bond on 27th June 1994.
However the Applicant did not produce any information
to assist the Commission in determining who or what
Kevin Bond was at the time he signed the letter and
therefore whether he had the authority to sign that letter
on behalf of WRS Pacific. Certainly Mr Briggs knew
nothing about it.
This assertion that Mr Bond had the authority to convert
the contract is fundamental to the Applicant’s case but in
my view the letter of itself gives him little comfort. Even
if Mr Bond can be said to have the authority, which has
not been proved, the mere statement that a contract is
something other than its plain words disclose does not
change its real meaning, in other words the letter signed
by Mr Bond does nothing to change the fundamental
terms of the contract, which are contained in the
Consultancy Agreement made between the parties (See
the comments of Denning MR in Massey v Crown Life
Insurance (1978) 2 ALL ER 576 @ 579).
Nor has the Applicant been able to establish to the
Commission the degree of control that he must before it
meets the tests which are set out in Steven v Brodribb
Sawmilling Co Pty Ltd per Mason J. The learned Justice
notes that the existence of control whilst significant is
not the sole criterion by which to gauge whether the
relationship is one of employment. It is to be regarded to
be merely as one of a number of indicia which must be
considered to determine the question whether the
relationship is one of a contract of service or a contract
for services. There are other matters such as how a person
is paid, provision of makes of equipment, the obligation
to work, the hours of work, the provision of holidays,
deduction of income tax and a delegation of work by the
putative employee.
On any of these corollary tests the information provided
by the Applicant in support of his contentions is deficient.
In fact his case is bereft of any supporting evidence.
Having considered the facts in the context of the law to
be applied I have no hesitation in concluding that the
necessary ingredients to create an employee/employer
relationship are missing between the Applicant in these
matters and the Respondent. The Applicant only has
access to this Commission if he was an employee, as he
was not there is no alternative but to dismiss both
applications for want of jurisdiction.
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Order.
HAVING heard Mr W.T. Lunt on his own behalf and Mr R.
Guerrini (of Counsel) on behalf of the Respondent, the
Commission pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—
THAT the Application be dismissed for want of
jurisdiction.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.
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Order.
HAVING heard Mr W.T. Lunt on his own behalf and Mr R.
Guerrini (of Counsel) on behalf of the Respondent, the
Commission pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—
THAT the Application be dismissed for want of
jurisdiction.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

Application dismissed
Mr P Marsh and Mr A Gill of Counsel
Mr G Bartlett of Counsel
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Reasons for Decision.
Mr “RN” (“the Applicant”) made an application under
s.29(1)(b)(i) of the Industrial Relations Act 1979 (“the
Act”) on 6 January 2000 claiming that he was harshly,
oppressively and unfairly dismissed by the Roman
Catholic Bishop of Bunbury (“the Respondent”) on 17
December 1999. The Respondent employed the Applicant
as a teacher at a primary and secondary College in the
country. The Applicant is seeking an order that he be
reinstated to his former position. The Applicant was
summarily dismissed on 17 December 1999 following
an investigation by the Principal of the College and a
finding by her that the Applicant was guilty of sexual
misconduct in respect of a student. The misconduct was
alleged to have occurred during a painting class in a
storeroom.
At the outset of the hearing Counsel on behalf of the
Applicant advised the Commission that the Applicant is
also seeking an order under s.23A(1)(a) of the Act that
he is entitled to be paid a sum of money as payment in
lieu of long service leave.
In light of the nature of the allegations the Commission
made an order that the proceedings be conducted in private
and that no details or particulars or any other matter likely
to lead to the identification of the child in respect of whom
misconduct was alleged to have been committed should
be published. In light of that order the Reasons for
Decision identify the following persons by their initials
as follows—
Mr “RN”
the Applicant
Ms “AC”
the College Principal
“AG”
the student
“JCG”
AG’s sister
Mr “JG” and Mrs “EG”
AG’s parents
Prior to the commencement of the hearing the parties filed
an Agreed Statement of Facts. The statement of facts and
the material documents referred to in the statement of
facts are as follows—
1. The Respondent, employed the Applicant as a
teacher commencing in 1986 at the College.
2. The Applicant was employed on a permanent fulltime basis.
3. On 31 October 1997 the Applicant was directed
not to attend work by the College, but remained
on full pay pending the result of a criminal investigation into allegations of indecent dealing
with a child less than 13 years of age.
4. On 18 November 1997 the Applicant was charged
on complaint pursuant to Section 320(4) of the
Criminal Code 1913 (WA) that he indecently dealt
with one “AG”, a student in the Applicant’s class.
5. The Applicant entered a plea of Not Guilty before a Court of Petty Sessions on 20 November
1997. A condition of bail was that the Applicant
was not to enter, approach or attend the College.
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6. On 13 October 1998 a Court of Petty Sessions
found that there was sufficient evidence to commit the Applicant for trial on the charge.
7. On 17 May 1999 the Department of Public Prosecutions entered a nolle prosequi in relation to
the charge against the Applicant of indecent dealing.
8. On 18 May 1999 a meeting took place between
Mr Paul Andrew (Co-Coordinator, Employee and
Community Relations Team, School Personnel
Section, Catholic Education Office), Ms “AC”
(Principal of the College), both acting on behalf
of the College, and Mr Ivan Sands (then Secretary of the Independent Schools Salaried Officers’
Association) acting on behalf of the Applicant.
This meeting was not convened specifically to
discuss the Applicant’s return to work, however
at the end of the meeting, in light of the nolle
prosequi having been entered the day before, the
Applicant’s return to work was discussed.
9. By letter dated 20 May 1999 from the Applicant’s
representative (Mr Sands) to the College’s representative (Mr Andrew), it was confirmed that the
Applicant was seeking medical advice regarding
his health.
10. By letter dated 20 May 1999 from the College’s
representative (Mr Andrew) to the Applicant’s
representative (Mr Sands), it was confirmed that
the Applicant would be placed on sick leave and
that the College would provide all reasonable
assistance to facilitate his return to work.
11. By letter dated 28 June 1999 from the College’s
representative (Mr Andrew) to the Applicant’s
representative (Mr Sands), it was confirmed that
the Applicant could return to work at the College
as soon as he was medically fit to do so.
12. On 15 September 1999 a graduated return to work
program was formulated for the Applicant by
Countrywide Injury Management (a Rehabilitation Provider) and agreed to by the Applicant and
the College.
13. By letter dated 24 September 1999 from Ms “AC”
(Principal of the College), to staff and parents of
children attending the College, it was reported
that the Applicant would be returning to his teaching duties at the College during Term Four. The
letter states—
“On behalf of myself and the College Board
and after consultation with the Rev. Peter
Quinn, Bishop of Bunbury, we would advise
that Mr “RN”, teacher of some 15 years service at the College will be returning to his
teaching duties at the College during Term
Four.
The reason for Mr “RN’s” absence is common knowledge, however in May this year all
allegations against him were unilaterally withdrawn. As such, in the eyes of the State and
the Church, there is no case to answer by him,
either to the community or to his employer.
Mr “RN’s” return is fully supported by the
College and we request that staff and the College community will welcome his return and
provide whatever assistance he may require.
If any staff or parents have concerns relating
to this matter I am happy to meet with people
on an individual basis to discuss any issue that
they may have.”
14. The letter dated 24 September 1999 referred to
above was an agreed statement between the Applicant and the College.
15. At a meeting on 30 September 1999 it was agreed
between the Applicant, the College and the Rehabilitation Provider that the Applicant would
begin the return to work program at the commencement of Term Four, on 11 October 1999.
In attendance at the meeting were the Applicant,
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the Applicant’s wife, Mr Terry Wilson (Head of
School Personnel Section, Catholic Education
Office), Mr Sands, Ms “AC” (Principal of the
College) and Ms Ros Collins (Countrywide Rehabilitation).
16. On or about 29 October 1999 the College’s Principal Ms “AC” received a letter from Minter
Ellison (Solicitors for the parents of “AG”) reminding the College of its responsibilities as
educators of children and detailing alleged inaccuracies contained in its letter to parents dated
24 September 1999. The letter states—
“We act for Mr “JG” and Mrs “EG”.
Our clients have handed to us a copy of your
circular letter to parents dated 24 September
1999.
In your circular letter you state or imply the
following—
1. All allegations against Mr “RN” were
universally withdrawn;
2. In the eyes of the State, there is no case
to answer by him; and
3. There is no case to answer by him to
the community.
The correct version of events is as follows—
1. For now, the criminal indictment
against Mr “RN” is not proceeding.
2. On 13 October 1998 a Court of Petty
Sessions found that there was a case to
answer, that is, sufficient evidence to
commit Mr “RN” for trial to the District Court at Albany on charges of
indecent dealing with a child under 13
years.
3. None of the allegations against Mr
“RN” have been withdrawn.
4. The charges against Mr “RN” have not
been withdrawn.
5. The Crown has advised that they are
not proceeding on the indictment. The
proceedings have been stayed.
6. The case against Mr “RN” remains and
can be revived.
You may wish to verify the matters we have
raised directly with the DPP if in fact you
haven’t already done so.
Your letter is, with respect, totally misleading
and, as you can no doubt imagine, wholly offensive to our clients. Among other things,
your letter implies that there was no substance
in the case against Mr “RN”.
As you can, and no doubt do, appreciate, the
fact that the State does consider that Mr “RN”
has a case to answer in relation to his dealings
with our clients’ daughter, causes them very
real and very deep and enduring emotional
pain. Your circular letter has clearly and unnecessarily fuelled and prolonged that pain.
The purpose of writing to you is twofold.
First, given the inaccuracies of your circular
letter, we are instructed to request that you
publicly apologise to our clients (by means of
another circular letter to the entire school community) in a form that our clients approve,
retract the inaccurate statements and set the
record straight.
Second, and perhaps more importantly, to correspond with you as evidence of a formal
notification (reminder) to you of your responsibilities as educators towards your pupils. The
fact that Mr “RN” is entitled to the presumption of innocence does not, in our opinion,
exonerate him. Nor does it entitle you to step
back from your responsibilities and legal duty
of care towards the remaining students of the
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school. As you well know, the allegations that
have been made against Mr “RN” are serious
and warrant close deliberation by you in order for you to ensure that a proper environment
is maintained for your pupils. Certainly it is
our clients’ opinion that he is totally unfit to
fulfil the role of a teacher.
We are specifically instructed by our clients
to formally notify you that you must now assume full responsibility for the consequences
of Mr “RN’s” conduct in the school. Unless
you are completely satisfied, based upon a
thorough and unbiased analysis of the facts,
then you may well remain legally exposed
should similar or related incidents occur in the
future. In any event, the responsibility is now
yours.
Please may we have your early response in
relation to the request for an apology.”
17. By letter dated 11 November 1999 from the College’s representative (Mr Andrew) to the
Applicant’s representative (Mr Sands), the College requested that the Applicant respond to the
allegations made against him. The allegations
were contained within that letter. The letter
states—
“I refer to our telephone conversation today
regarding allegations that were made against
Mr “RN” in October 1997 by the “G” family.
The “G’s” have alleged that Mr “RN” indecently dealt with “AG” who was a student in
Mr “RN’s” class at the time. As per your directions I am forwarding you this
correspondence.
On 17 May 1999 a nolle prosequi was presented regarding charges against Mr “RN” and
as a consequence there will be no further proceedings against Mr “RN” in relation to those
allegations by the DPP. At the time that these
proceedings took place the College was not
aware of the allegations in any detail and as a
result did not pursue the matter with Mr “RN”.
Recently the College has been notified by the
“G” family of the details of the allegations and
as a consequence the College is of the opinion that Mr “RN” should respond to the
allegations. The “G’s” have also requested that
further inquiries are made regarding these allegations.
To this extent the College requires Mr “RN”
to respond to the following allegations.
The allegations centre around an alleged incident that occurred on Friday 24 October 1997.
The following has been alleged by “AG” via
her mother Mrs “EG”—
1. That on Friday 24 October 1997 Mr
“RN” indecently interfered with “AG”.
2. That Mr “RN” indecently interfered
with “AG” in the storeroom of his Year
Five classroom by painting areas of
“AG’s” genitalia with a paintbrush.
3. That while in the storeroom Mr “RN”
squeezed “AG’s” breasts.
4. That while in the storeroom Mr “RN”
exposed his penis to “AG” and secreted
bodily fluids from his penis over
“AG’s” face.
The College believes that the nature of these
allegations are extremely serious and Mr “RN”
is required to respond to the above allegations.
As these allegations are extremely serious I
strongly recommend that Mr “RN” seeks the
appropriate advice when making his response.
To provide Mr “RN” with an appropriate period of time to provide a detailed response Mr
“RN” is directed not to present himself for

81 W.A.I.G.

duty at the College until this matter has been
resolved. During this time Mr “RN” will remain on full salary and accrue all normal
benefits.
Ivan we spoke briefly in the manner in which
these allegations are to be put to Mr “RN” and
I proposed two options—
1. That we meet with you, Mr “RN”, Ms
“AC” and myself,
or
2. That you forward this information to
Mr “RN” where upon Mr “RN” or
yourself can contact the College should
the need arise.
Whichever option is chosen or we agree to
another proposal the College requires a response from Mr “RN” which is to be
forwarded to Ms “AC” and received by no later
than 26 November 1999. Should you or Mr
“RN” require clarification of any of the issues
that has been raised you can contact Ms “AC”
directly at the College during normal hours.
Should Mr “RN” need to attend school to obtain any personal items he can contact Ms
“AC” directly who will arrange access to the
College.
The College considers these allegations to be
extremely serious and if proven Mr “RN’s”
contract of employment with the College will
be reviewed and termination of his employment may occur.
If the College can assist Mr “RN” in any way
please contact Ms “AC” directly.”
18. By letter dated 12 November 1999 from the Applicant’s representative (Mr Sands) to the
College’s representative (Ms “AC”), the Applicant requested further details of the allegations
against him. The letter states—
“Further to the fax received from the Catholic
Education Office containing allegations
against Mr “RN”, we would advise that Mr
“RN” has given his authority to the ISSOA to
act on his behalf in this matter.
To that extent therefore any contact, meeting
and/or discussion that the employer wishes to
have in regard to this matter must be directed
to this office.
In respect to the alleged allegations and as a
means of appropriately addressing this matter, Mr “RN” requests that the employer—
(a) provide to this office details in writing
from the “G” family, stating clearly the
nature of the allegations being made;
and
(b) provide the basis upon which these allegations have been made.
Upon receipt of those details, Mr “RN” will
respond accordingly.
In view of the time frame for response imposed by the College, we would expect the
above details to be forwarded to this office by
Friday 19th November 1999.
Should you wish to discuss any details regarding this matter you can contact Ivan Sands
directly during normal office hours.”
19. At a meeting on 16 November 1999 between Ms
“AC” and the Applicant, Ms “AC” requested that
the Applicant respond to the allegations in writing. The Applicant requested that “G’s” put the
allegations in writing.
20. By letter dated 18 November 1999 the College’s
representative (Mr Andrew) notified the Applicant’s representative (Mr Sands) that the
Applicant had been advised of all allegations
against him, the nature of the allegations, who
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made the allegations and when the alleged incidents allegedly occurred. Therefore the College
would not supply further details of the allegations against the Applicant and required a
response to the allegations by 26 November 1999.
The letter states—
“I refer to your letter of 12 November 1999 to
Ms “AC”, Principal of the College regarding
Mr “RN”. As you are aware I am assisting the
College in this matter and in future I request
that all correspondence pertaining to this matter be sent to the Catholic Education Office
for my attention.
You were advised of the allegations made by
the “G” family against Mr “RN” by way of
facsimile on Thursday 11 November at your
request. You requested that the allegations be
sent to you directly so that you could contact
Mr “RN” to advise him of the allegations. Also
contained within this letter was a requirement
that Mr “RN” was not to present himself for
work so that he could respond to the allegations.
I contacted you by telephone on Monday 15
November to advise you that Mr “RN” had
presented himself at the College on Friday 12
November and Monday 15 November. During our telephone conversation you advised
that you had spoken to Mr “RN” on the previous Thursday and Saturday. You advised that
you had not conveyed to Mr “RN” that he was
not required to present himself for work. You
also conveyed that while you advised Mr “RN”
that allegations against his conduct had been
raised you had not advised him of the details
of these allegations. You also stated that you
sent Mr “RN” a copy of the letter dated 11
November 1999 in Friday’s mail.
It is the expectation of the College that the
ISSOA, acting on behalf of Mr “RN”, would
advise Mr “RN” of the content of the letter of
11 November in its entirety.
Ms “AC” met with Mr “RN” on Tuesday 16
November where Mr “RN” advised her that
he was not aware that he was to respond to
any allegations. Mr “RN” also advised that
while he had spoken to you either on Wednesday or Thursday, the contents of the letter dated
11 November were not discussed. Mr “RN”
did not mention any discussion he had with
you on Saturday. These comments by Mr
“RN” are contrary to comments that you have
previously made.
Mr “RN” also stated that the College would
be hearing from the legal firm, Slater and
Gordon regarding this matter. As the College
has received a letter from you stating that the
ISSOA was acting on Mr “RN’s” behalf the
College was somewhat unclear as to who is
representing Mr “RN”.
You confirmed that the ISSOA was representing Mr “RN” after I telephoned you on 16
November 1999. As you have been representing Mr “RN” in the past regarding this matter
and based on your letter to the College of 12
November the College confirms that you represent Mr “RN”. However the College is
concerned about Mr “RN’s” claim that he had
not been informed of the information forwarded to the ISSOA on 11 November and to
this extent the College will now copy all correspondence to Mr “RN” to ensure he is fully
informed.
Your letter of 12 November 1999 requests
that—
In respect of the alleged allegations and
as a means of appropriately address-
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ing this matter, Mr “RN” requests that
the employer—
(a) provide to this office details in
writing from the “G” family,
stating clearly the nature of the
allegations being made; and
(b) provide the basis upon which
these allegations have been
made.
The College contends that this information has
been provided to Mr “RN”. Mr “RN” has been
advised of all the allegations, the nature of the
allegations, who has made the allegations and
when the alleged incidents allegedly occurred.
The College is of the opinion that all the information that Mr “RN” requires to respond
to the allegations has been provided to him.
The College will await Mr “RN’s” response
to the allegations, which is to be received by
the College no later than 4.00pm Friday 26
November 1999.
The College wishes to proceed with this matter expeditiously and fairly. We put you on
notice that should we experience any similar
difficulties in dealing with this matter through
the ISSOA, then we will, as we are entitled
to, deal with Mr “RN” directly.
Should you require any further information I
can be contacted on 9212-9267 during normal office hours.”
21. By letter dated 25 November 1999 from the Applicant’s representative (Mr Sands) to Ms “AC”,
the Applicant denied each of the allegations contained in the letter of 11 November 1999, referred
to above. The letter states—
“In response to you letter of 11th November
regarding the allegations made against Mr
“RN” we have been instructed to issue the
following response from Mr “RN”—
“Dear Ms “AC”
Before formally responding to the allegations made in your letter dated 11th
November 1999, I wish to indicate for
the record that on the 16th November
1999 I formally requested of you a
copy of Mrs “EG’s” written substantiation of the complaints and
allegations against me, to which you
advised that you would obtain them for
me.
The College has not provided that information or given any confirmation
that such details exist.
Despite that, however, my response to
the allegations is as follows—
1. That on Friday 24 November
1997 Mr “RN” indecently interfered with “AG”.
Response: I unequivocally and
unreservedly deny such allegation.
2. That Mr “RN” indecently interfered with “AG” in the
storeroom of his Year Five
classroom by painting areas of
“AG’s” genitalia with a paintbrush.
Response: I unequivocally and
unreservedly deny such allegation.
3. That while in the storeroom Mr
“RN” squeezed “AG’s” breasts.
Response: I unequivocally and
unreservedly deny such allegation.
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4. That while in the storeroom Mr
“RN” exposed his penis to
“AG” and secreted bodily fluids from his penis over “AG’s”
face.
Response: I unequivocally and
unreservedly deny such allegation.
Yours faithfully
Mr “RN”
25th November 1999
The ISSOA, on behalf of Mr “RN”,
repeats the request that the accusers
forward to Mr “RN”, in writing, the
details of the allegations and the substantiation and/or basis upon which
these allegations have been made.”
22. By letter dated 2 December 1999 from the College’s representative (Mr Andrew) to the
Applicant’s representative (Mr Sands), the Applicant was informed that an investigation into
the allegations would be undertaken and in the
event that the finding supported the termination
of the Applicant’s employment he would be given
the opportunity to put any reasons to the College
as to why his employment should not be terminated. The letter states—
“I refer to your letter of 25 November to
Ms “AC” on behalf of Mr “RN”. I respond
of behalf of Ms “AC”.
Mr “RN” has claimed that at a meeting on
16 November 1999, Ms “AC” gave an undertaking to provide information from the
complainant in this matter. Ms “AC” refutes that any such undertaking was
provided and this has been confirmed by
Mr Danny O’Neil, Head of Primary who
was present at this meeting.
Ms “AC” has stated that Mr “RN” did request this information but was advised by
Ms “AC” that the letter dated 11 November 1999 contained the specific allegations,
the nature of the allegations, who made the
allegations and when the alleged incidents
occurred. At no time did Ms “AC” state or
imply that Mr “RN’s” request for a copy
of the complainant’s statement would be
met.
The College believes that Mr “RN” has
been provided with adequate information
to respond to the allegations. The College
is of the opinion that procedural fairness
has been afforded to Mr “RN”.
The College also contends that Mr
“RN” has been afforded the opportunity to respond to the allegations. The
allegations are specific and set out in a
manner to make it easier for Mr “RN”
to respond. In addition, an appropriate
timeframe for such response has been
allowed and Mr “RN” has been given
the opportunity to obtain advice. The
College believes that the principles of
natural justice in this instance have
been met and that it is not incumbent
on the College to provide Mr “RN”
with all statements of evidence relating to this matter.
As Mr “RN” has already responded to
the allegations, the College invites you
to set out the basis for Mr “RN” now
needing further information from the
complainant. If you believe Mr “RN”
has a legal entitlement to receive a copy
of the statement, then please set out the
legal basis for this claim with supporting authorities. The College will then
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consider its position in light of any further information you provide.
It is the intention of the College to advise Mr “RN” of the outcome of the
investigation and to provide Mr “RN”
with the findings of the investigation
as soon as possible. In the event that
the findings support the termination of
Mr “RN’s” employment, Mr “RN” will
also be given the opportunity to put any
reasons to the College as to why his
employment should not be terminated.
Mr “RN” may elect to—
1. further respond to the allegations in writing and put in
writing any reasons why his
employment should not be terminated; and/or
2. meet with Ms “AC” and myself
in relation to paragraph 1 above.
We suggest a meeting could be arranged on Thursday, 9 December 1999.
If this is suitable to Mr “RN” then he
can bring a support person with him
(and we understand that you would
probably attend in that role).
Please advise me by 2.00pm on Friday, 3 December 1999 of the manner
in which Mr “RN” elects to respond.
If you require to discuss this matter or
require our position to be clarified in
any way whatsoever please contact me
on 9212 9267.”
By letter dated 7 December 1999 from the College’s representative (Mr Andrew) to the
Applicant’s representative (Mr Sands), the College requested a response to its letter dated 2
December 1999.
By letter dated 10 December 1999 from the College’s representative (Mr Andrew) to the
Applicant’s representative (Mr Sands), the Applicant was informed that any further response to
the allegations contained in the letter dated 11
November 1999 referred to above, should be
made in writing by no later than 12 noon, Monday 13 December 1999. This letter advised that
as a result of the College’s investigations, the
College was of the view that the allegations
against the Applicant were proven. The Applicant was offered a final opportunity to put reasons
to the College why his employment should not
be terminated.
On 10 December 1999 a compulsory conference
was convened in the Western Australian Industrial Relations Commission pursuant to s.44 of
the Industrial Relations Act 1979 on application
by the Applicant’s union to discuss the standing
down of the Applicant from teaching duties.
The Applicant continued to be stood down from
teaching duties, following the conference.
By letter dated 13 December 1999 from the Applicant’s representative (Mr Sands) to the
College’s representative (Ms “AC”), the College
was requested to communicate to the Applicant’s
legal representative, reasons why the Applicant’s
employment as a teacher at the College should
not be reinstated.
By letter dated 14 December 1999 from the College’s representative (Ms “AC”) to the Applicant,
Ms “AC” detailed the Applicant’s response to the
allegations made against him as understood by
the College. The Applicant was given a final opportunity to add information to his responses.
By letter dated 16 December 1999 from the Applicant’s representative (Mr Andy Gill, Dwyer
Durack, Barristers and Solicitors) to the College’s
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representative (Ms “AC”), the Applicant reiterated his denial of all of the allegations made by
the College.
30. By letter dated 17 December 1999 from the College’s representative (Ms “AC”) to the Applicant,
the Applicant was informed that his employment
at the College was terminated, effective immediately. The letter states—
“The College has provided you with a
number of opportunities to respond to the
serious allegations made against you. Your
only response has been to deny the allegations. We have invited you to raise any other
matters for us to consider in making a decision whether or not to terminate your
employment, but you have not taken up our
invitation.
Given the seriousness of the allegations and
your unsatisfactory responses to them, the
College has no alternative but to terminate
your employment for serious misconduct.
Your employment at the College is terminated effective immediately.
Please immediately return all material or
property in your possession or control belonging to the College including, without
limitation, all keys, files, documentation,
publications, computer equipment, software, discs, lists or student records and any
other information or material, in any medium whatsoever relating to the College.”
Background
5 The Applicant was employed full-time as a four-year
trained teacher at the College. His terms and conditions
of his employment were regulated by the Independent
School Teacher’s Award 1976 (“the Award”) and the
Western Australian Catholic Schools (Enterprise
Bargaining) Agreement No. 1 of 1998 (“the Agreement”).
At the time of termination he was paid $1901.78 per
fortnight.
6 The witnesses at the hearing gave their evidence in chief
by way of written statements of evidence. The Applicant
and Mr Ivan Sands, a former Secretary of the Independent
Schools Salaried Officers’ Association of Western
Australia, Industrial Union of Workers (“ISSOA”) gave
evidence on behalf of the Applicant.
7 Ms “AC” (the College Principal), Mrs “EG” (“AG’s”
mother), Detective Sergeant Darren Seivwright, Detective
Sergeant Trevor Evans, Mr Terrence Wilson (the Head of
Employee and Community Relations Catholic Education
Office) and Ms Kathryn O’Brien (a Psychologist), gave
evidence on behalf of the Respondent.
8 Both the Applicant and Mr Sands were cross-examined
at some length by the Respondent’s counsel. Prior to the
Respondent’s witnesses giving evidence the Applicant’s
counsel informed the Respondent’s counsel, that the
Applicant did not wish to cross-examine Mrs “EG”,
Detective Sergeants Seivwright and Evans, and Ms
O’Brien. Despite this advice the Respondent’s counsel
called each one of those witnesses and the Applicant’s
counsel cross-examined each of those witnesses with the
exception of Detective Sergeant Seivwright. However in
relation to each of those witnesses only part of their
evidence was challenged in cross-examination on behalf
of the Applicant.
The Applicant’s evidence of the events of 24 October 1997
9 When the College Principal, Ms “AC”, conducted an
investigation into the alleged misconduct by the Applicant
in respect of the student “AG”, the Applicant did not
provide any information to the Principal or to any other
persons employed by the Respondent about his version
of events that occurred on 24 October 1997 other than to
deny the allegations. However at the hearing of this matter
the Applicant’s statement of evidence in-chief addressed
the events of that day in a very detailed way. The Applicant
testified that he prepared his statement of evidence inchief from notes made by him when the allegations were

10

11

12

13

14

15

16

1231

first raised with him on 30 October 1997 because he was
informed by his solicitor to make detailed notes of the
events that occurred on 24 October 1997.
The Applicant said that he had taught “AG” since the
beginning of 1997 and that she is a profoundly Down’s
Syndrome child with a neurological disorder. He said that
she has marked problems with walking and running, she
drags one foot as she walks and her speech is affected.
He also testified that “AG” has problems with oral
communication and is generally very difficult to
understand. Further that she suffers from a hearing
disability and wears two hearing aids. In 1997 she was
11 and she had a mental age of about six.
The Applicant testified that he arrived at work at the
College between 8.00am and 8.30am on 24 October 1997.
When he arrived he opened up the classroom and went
inside. He said there were no children in the classroom
and no children followed him in because the first siren
had not sounded. He only stayed in the classroom for
about a minute and he went to the canteen and ordered
his lunch. He said at 8.40am he returned to the classroom
to let the children in so they could prepare for their lessons.
From 8.40am to 8.50am he was with the children in the
classroom and did not leave. At 8.50am the siren sounded
for the second time indicating the lessons were
commencing for the day. The lessons commenced after
the morning prayer session. He then taught mental maths
followed by a maths quiz and a formal maths lesson. He
said the maths lesson concluded at 9.55am. The next
lesson was religious education which finished at morning
recess. Morning recess was for 20 minutes from 10.25am
to 10.45am.
The Applicant said that on the day in question he was
rostered on playground duty and his rostered times for
duty were all of recess and half of lunchtime. He was
rostered on duty that day with another teacher, Mrs
Gallimore. During morning recess the Applicant and Mrs
Gallimore were met by the Primary Principal who asked
them to pose for a photograph for use in the school
magazine. After the photo was taken he returned to the
classroom for the recommencement of lessons.
The Applicant then undertook lessons between 10.48am
and 12.25pm which were reading, reading
comprehension, english/grammar and spelling skills. The
siren went at 12.25pm for lunch. He said he and the
children said their lunchtime prayers and ate their lunch
in the classroom between 12.25pm and 12.35pm. At
12.35pm he was required to start playground duty. He
did the playground duty with Mrs Gallimore and was
relieved by the second duty staff somewhere between
12.48pm and 12.50pm.
The Applicant said he then went to the staff room and he
stayed in the staff room eating fruit and browsing through
the newspaper until the siren sounded at 1.10pm. He and
his pupils returned to the classroom. The students
commenced silent reading at 1.15pm for half an hour.
At about 1.45pm the Applicant entered the storeroom and
began preparing for a painting class whilst the children
sat very quietly doing their silent reading in the classroom.
The storeroom adjoins the Applicant’s classroom. He
gathered a number of two litre bottles of paint and assorted
colours and put them on a desk at the back of the
classroom adjacent to the storeroom entrance. He also
gathered some A3 size paper, egg cartons (to put paints
in), ice-cream containers to put clean water in and paint
brushes in assorted sizes. He also placed this material on
the desk at the back of the classroom near the entrance to
the storeroom. He then instructed the children to create
“dangerous creatures” posters. As it was a nice sunny
day quite a few children decided to sit out on the grassed
area right outside the classroom. He said he took paint
bottles and egg cartons out to the grassed area to distribute
to the groups. He said there were about 20 to 22 children
outside on the grass and the remainder were spread out
in the classroom. Some of the desks were pushed together
to provide a larger working area.
The Applicant testified that “AG” was outside the
classroom sitting with about 4 or 5 other girls, one of
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whom was her friend and minder. He said that “AG”
stayed with this group and then got up and wandered
about as she usually did. She visited other groups and
looked at what they were doing. He testified that “AG”
wandered around very frequently and this was nothing
new. He said she was allowed to do this providing she
did not disrupt other children who were working.
The Applicant testified that “AG” started painting and
filled her paper up with meaningless scrawl. She asked
for another piece of paper and he told her she could go
inside and get a piece from the desk just inside the door
at the back of the room. He said she then started painting
on that piece of paper, mixing up her paint and generally
filling the paper again. He said that about halfway through
the lesson “AG” moved from the grassed area where she
was originally sitting to a spot on the concrete pathway
very close to the classroom door. He said he told her to
put some old newspapers down to protect the concrete
pathway from spillage, because her physical disability
and lack of fine motor skills had a profound affect on her
ability to co-ordinate her movements in using these sorts
of materials with any degree of care and/or dexterity. He
said he obtained old newspaper for her and put it down
on the path.
He said that throughout the lesson he circulated around
the student groups both inside and outside the classroom
supervising, advising and helping as and when needed.
At about 2.30pm to 2.35pm a number of parents began
standing around the immediate area of the pathway and
around the top of the stairs.
The Applicant testified that throughout the lesson students
came to him and asked if they could go into the storeroom
to get fresh or different coloured paints. He said all the
students knew they had to come and ask before entering
the storeroom to take any fresh materials. Further that
the storeroom door was open so he could keep an eye on
the comings and goings from a supervisory and control
point of view.
He said that the day and the lesson was regular and
uneventful, that nothing unusual or out of the ordinary
happened. The lesson drew to a close at approximately
2.55pm to 3.00pm with the children cleaning up the
materials and returning the art materials to their
appropriate places. The children used a wet area to assist
in the clean up process. The wet area is a shared area,
next to his classroom and was central to other classrooms.
He said that he did not notice any paint on “AG” nor did
he have cause to speak to her specifically about anything
during the time of cleaning up or in the last 15 minutes
of the day.
He said the class was dismissed at 3.10pm on the sounding
of the final siren and he left the school premises at 3.20pm
with his three sons as one of his sons had an appointment
with a doctor to remove stitches from his hand.

The criminal investigation
23 The Applicant testified that the first he knew about the
allegations made by “AG” was on 31 October 1997, when
the Police came to his house with a search warrant. He
said the Police conducted a search of his house and found
no illegal articles whatsoever. It was common ground that
the Police seized several pornographic videos which were
later returned to the Applicant.
24 The Police asked the Applicant to accompany them to
the Police Station and undertook a video-taped record of
interview. The Police put allegations to the Applicant that
during art class whilst in the storeroom, he painted “AG’s”
breasts, indecently dealt with her, masturbated and ejected
semen on her. The Applicant strongly denied all of the
allegations. The Police requested that he provide samples
of his blood for the purpose of forensic and DNA testing.
He then attended a hospital and gave three samples of his
blood.
25 The Applicant was charged by the Police on 18 November
1997 with an offence under s.320(4) of the Criminal Code
that he indecently dealt with “AG”, a child under the age
of 13 years.
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26 The forensic report was tendered into evidence on behalf
of the Applicant. The forensic report was prepared by Mr
Aleksander Bagdonavicius, a Senior Scientist in the
Forensic Section of the Biology section of PathCentre.
He examined a shirt, skirt and underpants from “AG” and
pieces of paper and swabs. The result of his examination
was that no blood or semen was detected on any of the
items.
The Respondent’s investigation into the events that
occurred on 24 October 1997
27 Ms “AC” testified that she commenced as Principal at the
College on 1 January 1999. She said that during her
induction in November 1998, Mr Paul Andrew from the
Catholic Education Office, briefed her on the alleged
incident concerning Mr “RN”. At that time Mr “RN” was
suspended on full pay awaiting trial charges of indecent
dealing with a minor.
28 On 17 May 1999 the Principal was advised that the
criminal proceedings had been withdrawn. She said that
the College believed that as the matters had been
withdrawn the College could take no action against Mr
“RN”. Accordingly she said that she then met with Mr
Paul Andrew and Mr Ivan Sands on 18 May 1999 to
discuss a return to work by Mr “RN”. The discussions
are set out in paragraph 4 (8)-(11) of these Reasons.
29 Ms “AC” testified that in July 1999 an ISSOA circular
produced specifically for the College contained an article
titled “RN-Return to Work”. In that article members of
ISSOA were advised that ISSOA was negotiating with
the College to return Mr “RN” to teaching duties. Ms
“AC” said that this information circular fuelled discussion
and concern among staff in the College community. She
said that on 15 September 1999 Mr “JG” (“AG’s” father)
telephoned her from Melbourne and informed her that
he had heard that Mr “RN” was returning to work at the
College and wanted to know if this was true. He said that
if she heard his wife tell the story of what had happened
that “we would never allow Mr “RN” to return to the
College”. He asked Ms “AC” to contact his wife and listen
to the story.
30 On Thursday, 23 September 1999 Ms “AC” met with Mrs
“EG”. Mr Paul Andrew was also present. She said that
Mrs “EG” spoke with reference to detailed notes and said
that the family had asked the Director of Public
Prosecutions not to proceed any further with the charges
because of the pressure on the family and the children.
31 Ms “AC” gave evidence that Mrs “EG” told her the
following—
• “That when she had come home on Friday, 24 October 1997 (which was “AG’s” birthday) her older
daughter “JCG” had told her that “AG” had ‘spotted
her pants’.
• She took “AG” to the toilet and that “AG” had become upset, saying ‘it hurts’.
• She had put “AG” in the bath and when she was
washing her she noticed red paint on “AG’s” breast.
• That when “JCG” asked “AG” who had done that
she had replied, Mr “RN”.
• That “AG” had said Mr “RN” hurt her and while she
was saying this she squeezed her breasts.
• That “AG” was unable to do up her own buttons.
• That the following day she had asked “AG” again
who had painted her and she said, Mr “RN” and again
“AG” had said that he had hurt her. That “AG” placed
her hand inside her mother’s blouse and squeezed
her mother’s nipple to demonstrate.
• That “AG” had said she had seen Mr “RN’s” penis,
that he had a ‘little baby’ in it that was ‘hiding’ and
had got ‘bigger, bigger, bigger’. And that “AG” had
demonstrated this with her hand.
• That “AG” had said that Mr “RN” had done a ‘wee
in her face’.
• That “AG” had said ‘sh, baby sleeping’, and that Mr
“RN” had a secret baby.”
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32 On 24 September 1999 Mrs “EG” spoke to Ms “AC” again
and showed Ms “AC” pictures “AG” had drawn of Mr
“RN” and his ‘baby’ and a poem written by “AG’s” sister,
“JCG”, titled “Broken Doll.”
33 On 24 September 1999 a letter was sent (on behalf of the
College) to the parents of the students advising that the
Applicant would be returning as a teacher at the College
during Term Four. The letter is set out in paragraph 4
(13) of these Reasons.
34 Mr “RN” was to return to work on a graduated program
arranged by his rehabilitation providers where initially
he was to have no class contact. The return to work
program required that when Mr “RN” had class contact
he was to work with another teacher. The teacher who
replaced Mr “RN” as a temporary teacher stated that he
would not teach in partnership with Mr “RN”. Another
teacher was approached who was a representative of
ISSOA. Initially the teacher agreed. On 11 October 1999
the second teacher informed Ms “AC” that he would not
be part of Mr “RN’s” return to work.
35 Mr “RN” returned to work on 13 October 1999. A staff
morning tea was held to welcome him back. He did not
attend work again until 22 October 1999. He attended
again on 25 October 1999 and 27 October 1999. He then
attended from 1 November 1999 until 15 November 1999.
He did curriculum work in that time and did not have any
class contact. It was apparent from the Applicant’s
evidence that when he returned to work he was generally
shunned by staff members. He said they were “rude” and
unfriendly to him. The Applicant conceded that some of
the teachers did not want him to return to work. It was
put to him that he advised Ms “AC” that if she did not
stop the ladies in the canteen gossiping about him then
he would stop them himself. He said that he told her that
it was her role to do something about it and that if she did
not want to do anything about it in terms of having a chat
with them then he would. Mr Sands was involved in the
discussions with teachers of the College about Mr “RN’s”
return to work. He agreed in cross-examination that the
majority of teachers at the College were not supportive
of Mr “RN’s” return to work.
36 On 29 October 1999 Ms “AC” received a letter from
Minter Ellison on behalf of Mr “JG” and Mrs “EG”. The
letter is set out in paragraph 4 (16) of these Reasons.
37 On Saturday, 30 October 1999 a meeting was held
between Mr “JG” and Mrs “EG”, the Respondent (Bishop
Peter Quinn ), Mr Paul Andrew, two members of the
College Board, Friar Galloway (Parish Priest), the Primary
Principal and Ms “AC”. Mr “JG” and Mrs “EG” stated
that the criminal proceedings had been “stayed” and made
reference to a letter from Catherine Morgan, Crown
Prosecutor dated 11 October 1999 which stated that Mr
“JG” and Mrs “EG”, “‘requested that the matter not
proceed further … due to the effects of stress being
experienced by both “AG” and “JCG” because of the
pending court proceedings it was not in their best interests
that the matter proceed further”. The letter also stated—
“The entry of a nolle prosequi does not establish the
innocence of an accused. However, while the result
of the Crown declining to proceed further is not the
same as an acquittal (finding of “not guilty”) by a
jury, Mr “RN” has not been convicted of the offences,
and therefore, as a matter of law, is given the benefit
of the presumption that a person is innocent until
proven guilty beyond a reasonable doubt.
A preliminary hearing was held before Mr Cicchini
SM in the Perth Court of Petty Sessions on 13 October 1998. The Magistrate found that there was a
prima facie case, that is, sufficient evidence to commit the accused for trial to the District Court on
charges of indecent dealing with a child under 13
years.”
38 Mr “JG” and Mrs “EG” requested that the College
undertake an investigation.
39 Ms “AC” testified that both the Crown Prosecuter’s letter
and the letter from Minter Ellison raised significant
questions in her mind with regard to the conflict of Mr
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“RN’s” return to teaching duties and the duty of care owed
to students in the College. Accordingly she determined
that an investigation should be instituted.
40 On Tuesday, 9 November 1999 Ms “AG” read the
following—
• The Statement that Mrs “EG” had given to the Police on 29 October 1997.
• The Statement that “JCG” had given to the Police
on 8 January 1998.
• The transcript of the interview between Detective
Senior Constable Seivwright and “AG” which had
taken place at the College dated 13 November 1997.
• The transcript of the committal proceedings in the
Court of Petty Sessions on 13 October 1998.
41 On 10 November 1999 Mr Paul Andrew and Ms “AC”
met again with Mrs “EG”. During this meeting Mr Paul
Andrew read a report written by Mr Gareth Merriman,
Human Relations and Sexuality Consultant Psychologist.
The report was made on 27 November 1997. The report
was tendered without objection into evidence in these
proceedings as an attachment to a witness statement of
Mrs “EG”. The report contains a detailed summary of an
interview conducted by Mr Merriman with “AG” on 14
November 1997. In that interview “AG” described the
events the subject of the charge laid against Mr “RN”
and she demonstrated what she alleged had occurred by
using anatomically detailed dolls of a male and female.
Also at the meeting on 10 November 1999, Mrs “EG”
drew Ms “AC’s” attention to the pictures that “AG” had
drawn of “the baby”. Ms “AC” said Mrs “EG” spoke of
the stress on the children and the family, the difficulty of
the decision not to pursue the criminal proceedings, the
counselling “JCG” had received and the blame that “JCG”
had placed on herself. Mrs “EG” reiterated the matters
her daughter (“AG”) had informed her about the events
that she said occurred in the storeroom.
42 Ms “AC” testified that Mrs “EG’s” story was very
compelling and she was very disturbed by it. She said
that when Mrs “EG” told the story it was obviously the
story of her child but the detail in her opinion was detail
that no child of that age should ever know. She said Mrs
“EG” told it in a language that she (Ms “AC”) did not
believe any adult could ever make up, particularly when
she spoke about “the baby” and the penis. Ms “AC” said
it was the language of a child and the story of adult details
43 On 11 November 1999 the College requested that the
Applicant respond to allegations made against him. The
letter was a letter to the Union and is set out in paragraph
4 (17) of these Reasons.
44 On 16 November 1999 Ms “AC” met with Mr “RN”. Ms
“AC” testified that the purpose of the meeting was to make
sure that Mr “RN” had been informed of the contents of
the letter of 11 November 1999 and discuss with him his
attendance at the College. Mr “RN” had claimed he had
not seen the letter dated 11 November 1999 and he did
not know anything about it. Ms “AC” gave Mr “RN” a
copy of the letter and he read it. She said Mr “RN” became
very angry, said that this was going to be very damaging
to the school and threatened legal action.
45 By letter dated 12 November 1999 the Union requested
further details of the allegations made against Mr “RN”.
That letter is set out in paragraph 4 (18) of these Reasons.
Although further details were requested from Mrs “EG”,
Mrs “EG” did not provide any further information. Mrs
“EG” informed Ms “AC” by letter that it was her (Mrs
“EG’s”) view that she had already fully explained the
circumstances and provided all documentation to the
College.
46 About that time the Primary School Principal advised
Ms “AC” that seven of the nine primary school teachers
had requested that they not teach at the same year level
as Mr “RN” in 2000.
47 Through the Union, Mr “RN” was asked to respond
to the allegations again. A copy of the correspondence
is set out in paragraph 4 (19) and (20) of these
Reasons.
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48 By letter dated 25 November 1999 the Applicant provided
a response. The text of that response is set out at paragraph
4 (21) of these Reasons. Essentially the document
contained a denial of the four allegations of misconduct.
49 After receipt of the letter of 25 November 1999 and after
consulting Mrs Therese Temby, the Director of Catholic
Education, Ms “AC” determined that she saw no
alternative but to dismiss Mr “RN”. She testified that in
considering the evidence she had before her, she believed
that Mr “RN” was guilty of indecent dealings with “AG”.
She said she took into consideration Mr “RN” was a
teacher with responsibility for the care of students, his
teaching career and his family.
50 In coming to her decision on whether to terminate Mr
“RN’s” employment she testified she considered—
• The nature of the allegations.
• The compelling evidence presented to her.
• The failure of Mr “RN” to respond satisfactorily to
the allegations put forward within what she believed
was a reasonable time frame.
• The impact on the “G” family.
• The pursuit of the matter by the “G’s” and the ensuing pressure from the “G’s”.
• The letter from Minter Ellison Lawyers.
• The letter from the Crown Prosecutor.
• The impact on the school—with parents seeking not
to have their children taught or supervised by Mr
“RN” and the withdrawal of students from the College.
• The impact on the staff and the refusal of staff to
teach with Mr “RN”.
• The duty of care owed to the children currently in
the College.
51 She testified that she did not wish to take any risk with
children. She said that a number of parents raised the
duty of care issue with her when raising concerns about
Mr “RN” teaching their children and Minter Ellison
Lawyers had also raised this concern. She testified as
Principal of the College she needed to be confident that
staff were taking reasonable care to ensure the safety of
students in their care. She testified if Mr “RN” were to
remain a member of staff at the College, or indeed were
to be reinstated, she did not believe that she could fulfil
her responsibilities with regard to duty of care.
52 When cross-examined about the matters she had regard
to, Ms “AC” testified that she took into account the
transcripts between Detective Sergeant Seivwright and
“AG” and the statements given to the Police by Mrs “EG”
and “JCG”. She said she also considered the
psychologist’s report by Mr Gareth Merriman and she
formed the view that there was a consistency of allegations
made against Mr “RN”. Further she also said also had
regard to court transcripts and the impact on the “G”
family. She said that she regarded the response by Mr
“RN” was unsatisfactory in that there was a bare denial
of the allegations and there were no details at all from
him about what he did on the day in question. She said
she was aware that Mr “RN” had copies of the court
transcripts and of all of the documents in the Police Brief.
She said that she expected that Mr “RN” would have
responded with something along the lines of the evidence
he had given in these proceedings in terms of the very
fine detail of what he did on the day in question. She said
there was no attempt by him to give any sort of
explanation. Accordingly she regarded his response as
inadequate.
53 Ms “AC” testified that from the time the announcement
was made to the school community that Mr “RN” was
returning to the College, the College was under a great
deal of pressure. She said that both herself and the Head
of Primary received letters from parents requesting that
their child or children not be taught by Mr “RN”. She
said she also received telephone calls and had meetings
with parents concerned about the return of Mr “RN”. She
gave uncontradicted evidence that she held 20 interviews
which were initiated by concerned parents and teachers.
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She said that parents threatened to withdraw their children
from the College if they were to be taught or supervised
by Mr “RN”. She also gave uncontradicted evidence that
between July 1999 and February 2000 the College had a
significant reduction in numbers particularly in the
primary section. She said students had finished school
for 1999 prior to the dismissal of Mr “RN” so a formal
announcement was not made that he would not be at the
school in 2000 until the commencement of the 2000
school year. The enrolment figures produced on behalf
of the College show that the total number of primary
students was 523 in February 1999, 510 in July 1999
and 434 in 2000. Ms “AC’ testified that it was her view
that a significant fall in enrolments was a direct result of
the “RN” matter and that she believed that the community
lost faith in the College.
Evidence given by Mrs “EG” and other witnesses for the
Respondent
54 Mrs “EG” testified that she is the mother of three children,
two of whom are girls. She said “JCG” is now aged 15
years and “AG” 13 years. She gave uncontradicted
evidence that “AG” is unable to dress herself.
55 Annexed to the witness statement of evidence in-chief of
Mrs “EG” is a copy of the statement that she made to the
Police on 29 October 1997 which formed part of the
Police Brief. In that statement she says on the day in
question, 24 October 1997, her daughter “JCG” brought
it to her attention that “AG” had spotted in her pants, so
she took “AG” to the toilet and then ran a bath for her.
She said that “AG” was visibly upset and she noticed she
had three to four strokes of red paint across her right
breast. When she asked “AG” who did that, “AG”
immediately said Mr “RN”. Mrs “EG’s” statement then
set out in some detail what her daughter “AG” told her
what happened in the storeroom.
56 Also annexed to Mrs “EG’s” witness statement of
evidence in-chief is a copy of the transcript of proceedings
of the preliminary hearing held on 13 October 1998 in
which Mrs “EG” gave evidence. In addition a copy of a
statement made by Mrs “EG’s” daughter, “JCG”, is
annexed. This document also formed part of the Police
Brief. “JCG” says in that statement that she assisted “AG”
to change her clothes when “AG” arrived home from
school on 24 October 1997 and that she observed that
she had some painted lines on her right breast. “JCG” in
her statement says she asked who did that and that “AG”
informed her that it was Mr “RN”.
57 In a supplementary witness statement of evidence in-chief
by Mrs “EG”, she testified that on 24 October 1997 that
she and her husband called into the College on their way
to TAFE. She said that her husband stayed in the car and
that she walked up the path to “AG’s” classroom. She
said that all of the children were on the lawn out the front
of the classroom and that “AG” was in a group on the
right hand side of the path. She said that “AG” had her
head down and was painting. She said that she kissed
“AG” on the top of the head and left to attend TAFE. She
said that she did not see Mr “RN” and could not see
anyone in the classroom.
58 The only aspect in which Mrs “EG’s” evidence was
challenged in cross-examination was whether all of the
children from “AG’s” class were on the lawn. She was
asked whether she went to the classroom door, to which
she replied “No”.
59 Detective Sergeant Darren Seivwright gave evidence that
he interviewed “AG” on 13 November 1997. Annexed to
his statement is a copy of his statement that formed part
of the Police Brief that contained the text of his interview
with “AG” on 15 November 1997. His statement also
contained text of an interview conducted at the College
with “AG” in the presence of Mrs “EG” on 15 November
1997 where “AG” indicated to him what she says Mr “RN”
did and showed Detective Sergeant Seivwright the
location of the events she said that occurred in the
storeroom just off the main classroom area. Detective
Sergeant Seivwright was not cross-examined by the
Applicant’s counsel. In that statement Detective Sergeant
Seivwright says he asked “AG” where was the rest of the
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class when you were in the storeroom with Mr “RN” and
she pointed outside and said “out there”.
Legal Principles
60 The ordinary standard of proof required of a party who
bears the onus in civil litigation is proof on the balance
of probabilities. Where criminal conduct is alleged a Court
should not lightly make a finding that, on the balance of
probabilities, a party to civil litigation has been guilty of
such conduct (Neat Holdings Pty Ltd v Karajan Holdings
Pty Ltd (1992) 67 ALJR 170 per Mason CJ, Brennan,
Deane and Gaudron JJ at 170-171).
61 As both parties point out, the question to be determined
by the Commission is whether the legal right of the
Respondent to dismiss the Applicant has been exercised
harshly or oppressively against the employee so as to
amount to an abuse of that right (Ronald David Miles,
Norma Shirley Miles, Lee Gavin Miles and Rose & Crown
Hiring Service trading as The Undercliffe Nursing Home
v The Federated Miscellaneous Workers’ Union of
Australia, Hospital, Service and Miscellaneous, WA
Branch (1985) 65 WAIG 385 at 386).
62 Where an employee is dismissed summarily the onus is
on the Applicant to demonstrate the dismissal was not
fair on the balance of probabilities. However, there is an
evidential onus upon the employer to prove that the
summary dismissal is justified (Newmont Australia Ltd v
The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers (1998) 68 WAIG 677 at 679).
63 The Applicant contends that his dismissal was harsh,
oppressive and unfair because—
(a) The Respondent’s inquiry into the alleged misconduct was inadequate;
(b) On a proper assessment of the evidence he should
be found to have not committed the acts alleged;
(c) The Respondent started the process of his return
to work and permitted this process to run for several months before dismissing him.
64 The Applicant contends that the Commission is not bound
by any determination or facts made by the inquiry
conducted by the Respondent. The Applicant contends
that the Commission is bound to consider whether, on
the evidence in proceedings before it, the termination was
“harsh, unjust or unreasonable” (provided the evidence
considered was in existence when the decision to
terminate the employment was made). Further that the
facts that existed at the time of the dismissal which come
to light only after the dismissal can be considered on the
basis that they may make it clear that the dismissal was
harsh, unjust or unreasonable.
65 In The Department of Social Security v Uink (1977) 77
IR 244, the Full Bench of the Australian Industrial
Relations Commission at 254-255 considered the decision
of the South Australian Industrial Commission in Bi-Lo
Pty Ltd v Hooper (1992) 53 IR 224 where it was held by
the Full Bench of the Industrial Commission of South
Australia—
“An employee is entitled to both substantive and
procedural fairness in respect of a dismissal. Substantive fairness will be satisfied if the grounds upon
which dismissal occurs are fair grounds. Broadly
speaking a dismissal will be procedurally fair if the
manner or process of dismissal and the investigation leading up to the decision to dismiss is just.
Where the dismissal is based upon the alleged misconduct of the employee, the employer will satisfy
the evidentiary onus which is cast upon it if it demonstrates that insofar as was within its power, before
dismissing the employee, it conducted as full and
extensive investigation into all of the relevant matters surrounding the alleged misconduct as was
reasonable in the circumstances; it gave the employee
every reasonable opportunity and sufficient time to
answer all allegations and respond thereto; and that
having done those things the employer honestly and
genuinely believed and had reasonable grounds for
believing on the information available at that time
that that the employee was guilty of the misconduct
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alleged; and that, taking into account any mitigating
circumstances either associated with the misconduct
or the employee’s work record, such misconduct
justified dismissal. A failure to satisfactorily establish any of those matters will probably render the
dismissal harsh, unjust or unreasonable.
If a fact or facts come to light subsequent to the dismissal which cast a different light on the Commission
of the alleged misconduct, such fact or facts will not
necessarily or automatically render the dismissal
harsh, unjust or unreasonable. In our view in such
circumstances what will need to be considered is
whether the employer, if it had acted reasonably and
with all due diligence, could have ascertained those
facts before the dismissal occurred.
The Commission is required to objectively assess
the subjective actions and beliefs of the employer as
at the time of dismissal and not at some subsequent
time: see Gregory v Philip Morris (1998) 24 IR 397
at 413; 80 ALR 455 at 471; see also Stearnes v Myer
SA Stores Print No 9A/1973 at 5.
Whether the employer will satisfy that objective test
will depend upon the facts of each case. The gravity
of the alleged offence will dictate the nature and
extent of the inquiry which the employer must conduct. An employer must ensure that an employee is
given as detailed particulars of the allegations against
him/her as is possible, an opportunity to be heard in
respect of such allegations, and a chance to bring
forward any witnesses he/she may wish to answer
those allegations.”
The Full Bench of the Australian Industrial Relations
Commission held that the decision in Bi-Lo Pty Ltd v
Hooper required some reconsideration in light of the High
Court decision in the Byrne v Australian Airlines Ltd
(1995) 185 CLR 410. After doing so the Full Bench of
the Commission held that the Commission was bound to
consider on the evidence in the proceedings before it
whether the termination was harsh, unjust or
unreasonable.
In Byrne v Australian Airlines Ltd Brennan CJ, Dawson
and Toohey JJ at 430 followed Lane v Arrowcrest Group
Pty Ltd (1990) 27 FCR 427 in which it was held that the
facts which existed at the time of dismissal but which
come to light only subsequently, might justify the
dismissal when otherwise it would be harsh, unjust or
unreasonable. McHugh and Gummow JJ made similar
observations at 465-468.
The High Court made these observations in the context
of considering the procedures adopted by the employer
and whether all facts could have been disclosed by an
investigation by an employer. In my view the Full Bench
of the Australian Industrial Relations Commission in
Department of Social Security v Uink goes further than
the reasoning of the High Court in Byrne v Australian
Airlines Ltd and invites the Commission to consider the
evidence given in proceedings de novo. If that approach
is correct, then procedural fairness would be irrelevant in
considering whether a termination is harsh, oppressive
or unfair. Further it is clear that the Full Bench of the
Commission made the observation as obiter, because it
determined that the inquiry in the matter under
consideration was unfair. However the Full Bench in my
view rightly concluded that if an inquiry held by an
employer was unfair the Commission may investigate the
merits of the evidence itself.
In any event as a single Commissioner of this Commission
I am bound to apply the decision of Bi-Lo Pty Ltd v
Hooper as it has been approved by the majority of the
Full Bench of this Commission in Western Mining v
Australian Workers’ Union (1997) 77 WAIG 1079 at
1084.

70 The Applicant contends that the Respondent’s inquiry was
inadequate because the Respondent—
(a) delayed its inquiry more than two years after the
alleged event occurred and about six months after the charges were formally dropped.
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(b) despite requests by the Applicant took no interviews with potential witnesses in particular
students and teachers and parents when it was
obvious such witnesses might be material.
(c) failed to undertake any objective forensic analysis of the evidence.
(d) failed to seek and or consider evidence that might
have been in the possession of the Police, for
example the Police forensic report and to establish if a medical examination occurred and if so
what was the result of that examination.
(e) failed to make any attempt to establish the surrounding circumstances at the time or times at
which the alleged events might have occurred.
(f) failed to assess the weight or cogency of the evidence.
(g) failed to consider what further evidence might
be obtained.
(h) failed to direct specific questions to the Applicant.
(i) failed to provide to the Applicant the evidence
upon which the allegations were made or alternatively to provide specific details of the evidence.
(j) permitted Ms “AC” to be exposed to and influenced by irrelevant and prejudicial matters
including anonymous letters and highly emotional
matters such as Mrs “EG’s” and “JCG’s” reactions to “AG’s” allegations.
(k) acted upon the assumption that the Applicant had
“detailed information” in his file that thereby rendered his denial of the accusations inadequate.
(l) failed to have any regard to the need for the evidence to be sufficiently persuasive having regard
to the nature of the allegation and the consequences of a finding before making a decision.
(m) the employer failed to consider the objective probability of the events alleged occurring in the
circumstances at the time.
71 Whilst it is the case that the gravity of the alleged offence
dictates the nature and extent of an inquiry which the
employer must conduct and that the charge of this
particular nature should not be found proved lightly by
an employer, employers are not required to have the skills
of police investigators or lawyers (Schaale v Hoechst
Australia Limited (1993) 47 IR 249 per Heerey J at 252
and Amin v Burswood Resort Casino (1998) 78 WAIG
2441 per Fielding SC at 2442).
Delay
72 It is clear from the evidence that the Applicant was not
prejudiced by any delay in the inquiry in that the Applicant
had made detailed notes of the events that occurred on
24 October 1997 within a few days of the events
occurring. Further with exception of “AG’s” drawings,
“JCG’s” poem and Mr Merriman’s report, all of the
material considered by Ms “AC” was material prepared
by the Police for the prosecution in late 1997 and
contained in the Police Brief.
73 The Applicant had the opportunity of providing to Ms
“AC” a detailed account of the events that he said had
occurred on 24 October 1997, yet he did not provide any
information other than to make a bare denial.
74 In Ludwig Stephan Miskiewizc v City of Belmont (1995)
75 WAIG 1811 the President (with whom Beech C and
Parks C agreed) at 1817 observed—
“In Associated Dominion Assurance Society Pty Ltd
v Andrew and Another [1949] 49 SR (NSW) 351
Herron J said at pages 357-358—
‘… a duty lies upon an employee in general
terms to give information to his employer such
as is within the scope of his employment and
which relates to the mutual interest of employer and employee. If an employee is
requested at a proper time and in a reasonable
manner to state to his employer facts concerning the employee’s own actions performed as
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an employee, provided that these relate to the
master’s business, the employee is bound,
generally speaking, to make such disclosure.
…
Questions asked relating to the employee’s
activities could be so reasonable and fair that
to refuse the information may well be disobedience justifying dismissal. Such conduct may
be inconsistent with duty and may impede the
employer’s legitimate business association. It
certainly could destroy all confidence between
master and servant which is an essential feature of such contracts.’ ”
75 In relation to an alleged failure to interview potential
witnesses it is apparent from the version of events
recounted by “AG” that the events said to constitute the
misconduct took place in a closed storeroom where only
the Applicant and “AG” were present. Until the
Applicant’s witness statement was filed in these
proceedings the Respondent had no notice that the
Applicant says that during the painting class the door of
the storeroom remained open at all material times. Further
that not all children were outside the classroom, some
were inside.
76 Perhaps if the Applicant had provided the explanation
that he has to this Commission, inquiries may well have
been made to children in “AG’s” class as to where they
carried out painting activities on the day and whether the
storeroom door was closed at any time during the painting
class.
Forensic Analysis of the evidence
77 The forensic biology report prepared by Aleksander
Bagdonavicius indicates that no blood or semen was
detected on any of the items collected by the Police.
Detective Sergeant Seivwright gave uncontradicted
evidence that the forensic biology report did not take the
Police by surprise in the context of the allegations. He
said that sometimes they get positive results back when
they are not expecting them and sometimes they get
negative results when they are expecting positive results.
In light of the report to Mrs “EG” by “AG” that at the
time the incident occurred that Mr “RN” had taken her
clothes off and put them on the shelf and in light of the
fact that none of the allegations make an allegation of
sexual penetration it cannot be maintained that the
standard of investigation required the Principal to
ascertain whether a forensic report had been obtained and
whether a medical examination of “AG” had been carried
out.
Evidential issues
78 It was argued on behalf of the Applicant that there is an
inconsistency between the versions of events that “AG”
accounted to Mr Merriman, to her mother (Mrs “EG”)
and to Detective Sergeant Seivwright. In the evidence
given by Mrs “EG” in the preliminary hearing, Mr Marsh
on behalf of the Applicant pointed to his submission to
different versions of events. In particular it is said that in
Mrs “EG’s” statement to the Police there was no mention
of painting “AG’s” vagina, whereas in the interview
between Detective Sergeant Seivwright and “AG”,
Detective Sergeant Seivwright says that “AG” opened her
legs apart and indicated being painted on the vagina using
a paintbrush. Further counsel points to the interview with
Mr Merriman, in which Mr Merriman records that when
introduced the “adult dolls” to “AG”, “AG” had the doll
in her left hand and she pulled the underpants down,
looked at the penis, grabbed the penis with her right hand
fingers and made a tugging action with the penis four to
five times and said “Not too hard”. In the Merriman report,
Mr Merriman also records that he asked “AG” to draw a
picture where paint was put on her body. He says that she
drew a large circle around the belly button and drew marks
on the ankles up to the legs and stopped and asked what
the marks on the legs were she replied “paint on legs”. It
was argued that these accounts are inconsistent with other
accounts given by “AG” that she had paint on her chest
and on her vagina area. As I understand the submissions
made on behalf of the Applicant are that it is contended
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that Ms “AC” should have had regard to the
inconsistencies and found the different versions of events
rendered the accounts unreliable.
There was very little cross-examination of Mrs “EG” or
Detective Sergeant Seivwright. In particular there was
no cross-examination about what “AG” reported to her
mother, Detective Sergeant Seivwright or Mr Merriman.
Counsel on behalf of the Applicant submitted that what
“AG” said to those people is untestable in that they merely
repeat what somebody else has said. Further it said on
behalf of the Applicant that the admissibility of their
evidence in this regard is not raised (presumably because
the Commission is not bound by the rules of evidence)
but it is contended that the Commission has to make an
assessment of a cogency of that evidence.
In Queensland Health v Robinson and Grimley (1999)
160 QGIG 194 Justice Williams held at 195—
“Whether the tribunal be a court of law where the formal rules of evidence apply, or a tribunal such as the
Commission which is not bound by the strict rules of
evidence, once material is formally admitted into evidence then it is evidence for all purposes. If a statement
is tendered without the maker being required for crossexamination then the court or tribunal must have regard
to the contents of the statement in arriving at its decision; the weight to be attached to it is something which
must be assessed in the light of all the circumstances.
Here the material was put in without challenge and
without any of the persons responsible for preparing
the documents being required for cross-examination.
In the circumstances here that was tantamount to an
admission of the contents of those documents. It appears to me on a reading of the transcript that the
representatives of the respondents were effectively
saying to the Commissioner that these documents
showed the steps taken by the employer subsequent
to the incident and the reasons for dismissal. This did
not challenge any of that material but submitted that
in any event the dismissals were harsh, unjust and unreasonable.”
Whilst it maybe a case that there are some inconsistencies
in relation to what parts of “AG’s” body she says were
painted, Ms “AC” as Principal of a Catholic College
cannot be expected to analyse material in the same way
as a police officer or a lawyer. In addition “AG” it is not
an adult, she is a child with a intellectual disability. In
any event Mrs “EG’s” evidence that she observed paint
on “AG’s” breasts is uncontradicted and Mrs “EG’s”
evidence that “AG” was in a distressed state on the day in
question or that she cannot undress herself was not
challenged. In addition, it is clear from all the accounts
given by “AG” that she was consistent in her accounts in
respect of one of the allegations, that is, that whilst in the
storeroom Mr “RN” exposed his penis to her and secreted
bodily fluids from his penis over her face.
It is also argued that Ms “AC” closed her mind during the
investigation to any possibility other than that the
Applicant had committed the alleged sexual misconduct.
In any view this contention cannot be made out as Ms
“AC” carefully considered all of the material that was
provided to her. She made more than one request of the
Applicant that he respond to the allegations. Further even
after she had concluded the allegations were proven the
Applicant was offered another opportunity to put reasons
why he should not be dismissed.
Also it is argued that Ms “AC” failed to provide to the
Applicant the evidence upon which the allegations were
made or provide specific details of the evidence. With
the exception of the first allegation all the other allegations
were properly particularised. Further, it is clear that the
Applicant had copies of all the materials contained in the
Police Brief and that he also had a copy of the transcript
of the preliminary hearing at the time he was asked to
respond to the allegations.
It is argued that Ms “AC” was influenced by irrelevant
and prejudicial matters including anonymous letters and
highly emotional matters such as Mrs “EG’s” and “JCG’s”
reactions to “AG’s” allegations.
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86 In my view there is no evidence that Ms “AC” was
influenced by the anonymous letters. Firstly, when crossexamined Ms “AC” testified that letters from parents were
taken into account when she made the decision to
terminate but the anonymous mail and letters did not form
part of her deliberation that led to the conclusion that Mr
“RN” had committed the acts of misconduct. Secondly,
that although Ms “AC” testified that she had regard to the
impact of the allegations and alleged misconduct on the
family, she testified that what she considered, was their
response to what happened or what was alleged to have
happened to “AG”. Thirdly Ms “AC’s” decision to
terminate the Applicant must be considered in light of
the duties of the Respondent to protect its students. In
Balfour v Attorney General [1991] 1 NZLR 519 the Court
observed at 524—
“… one that must not be lost sight of, and it is the
great care that educational authorities must exercise
when made aware of an allegation, even a rumour ...
Their prime duty must be the protection of the children, if possible to prevent problems rather than await
their occurrence. They also have a duty to their employees, to act justly and with discretion. The duties
may conflict, and to maintain a balance between them
can be a delicate matter. There can be no criticism of
action taken in the interests of the children, even if
there is no more than suspicion, provided the action
is appropriately restrained and rational, and the ultimate need for a balanced judgment on the validity
of the suspicion is not lost sight of.”
Conclusion
87 In my view the Applicant’s notes of his account of the
events he said occurred on 24 October 1997 should have
been made available to Ms “AC”. By failing to provide
any information which could possibly provide a defence
to the allegations of misconduct, it cannot be said that,
Ms “AC” did not honestly and genuinely believe or did
not have reasonable grounds for believing Mr “RN” was
guilty of the misconduct alleged. Further the evidence
considered by Ms “AC” was in my view compelling.
Consequently it cannot be maintained that the Respondent
has abused its right to terminate the Applicant.
88 Even if I was to conclude that the Applicant was harshly,
oppressively or unfairly dismissed I would not make an
order that the Applicant be reinstated. This is because I
am of the view that reinstatement or re-employment of
the Applicant is impractical, as the relationship between
the parties has broken down. In reaching this view I have
had regard to all of the evidence including evidence that—
(a) The College is located in a country town whereby
it appears from the evidence given in these proceedings that the nature of these allegations
against the Applicant are well known. There is
uncontradicted evidence that when it was thought
that Mr “RN” was to return to teach at the College that enrolments at the College dropped.
Further it was apparent from the evidence that a
majority of teachers at the school refused to teach
with the Applicant.
(b) Detective Sergeant Evans testifed that—
“I became involved in the investigations into
allegations made by “AG” that she was indecently dealt with by Mr “RN”.
A search warrant to search Mr “RN’s” residence was obtained.
In another matter, I previously searched Mr
“RN’s” residence on 28 June 1996. On this
occasion Mr “RN” was co-operative throughout this search that revealed a quantity of
handguns and a hand grenade. A couple of
the handguns had ammunition in the magazines. Mr “RN” was subsequently charged
with possession of unlicensed firearms and
convicted.
89 The Applicant pleaded guilty to an offence of possession
of unlicensed firearms in the Court of Petty Sessions.
Detective Sergeant Evans gave evidence that he executed
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a search warrant of Mr “RN’s” premises in June 1996
and seized 12 items. A self-loading Winchester rifle, a
repeating Bentley shotgun, a self-loading Colt rifle, a selfloading Colt pistol, a self-loading Luger pistol, 49 rounds
of 12-gauge ammunition, 200 rounds of .223 calibre
ammunition, 73 rounds of .32 calibre ammunition, 81
rounds of 9mm ammunition, 50 rounds of .22 calibre
ammunition and 30 rounds of .223 calibre ammunition
and a hand grenade. The Applicant testified that the hand
grenade was a practice grenade and two of the guns were
antiques. However Detective Sergeant Evans testified the
hand grenade was treated as a live grenade and placed
into a safe in the Detective’s office and was removed by
the army disposal. This evidence was not known to the
College at the time of the termination.
90 Whilst the information about the conviction would not
be sufficient to conclude that the employment relationship
has irretrievably broken down, this evidence together with
the other evidence (including the evidence given by Ms
“AC” about the Applicant’s attitude to the Respondent in
instituting disciplinary action) makes it clear that a
relationship of trust between the Applicant and the
Respondent could not be restored.

94 Clearly the claim for payment of long service leave is a
claim for recovery of wages. Consequently the
Commission has no jurisdiction to hear and determine
the Applicant’s claim for payment of long service leave.
95. In light of my findings, I will make an order that the
Applicant’s application be dismissed.

Claim for Long Service Leave
91 The Applicant claims that he is entitled to be paid 19.6
weeks pay in lieu of long service leave pursuant to Clause
18 of the Agreement.
92 It is accepted that the Industrial Magistrate has jurisdiction
to hear and determine a claim for breach of the Award
and the Agreement under s.83 of the Act.
93 Pursuant to s.83(1a) of the Act an application for
enforcement of an award or industrial agreement shall
not be made otherwise than to an Industrial Magistrate.
In Crewe and Sons Pty Ltd v Amalgamated Metal Workers
and Shipwrights Union of Western Australia (1989) 69
WAIG 2623 at 2626 the President observed that it was
established in Mt Newman Mining Co Pty Ltd v TWU
(1984) 64 WAIG 1075 (for the reasons expressed in
Minister for Works and Water Resources v AMWSU (1983)
63 WAIG 1389) the Commission does not have any
jurisdiction to hear and determine matters which are
essentially for enforcement and recovery of wages under
an award. In Mt Newman Mining Co Pty Ltd v TWU the
President at 1076 observed—
“…An award is said to govern relations between the
parties to a contract of employment as to all matters
with which it deals (Amalgamated Collieries of W.A.
Ltd v True (supra)). So that whatever entitlement the
drivers had, as well as the obligation of the employer
to pay wages, was in that sense governed by the
award (see also section 114 of the Act). Proceedings
to enforce payment imply contravention or failure
to comply with provisions of the award and may bear
the character of enforcement proceedings which by
section 82 and section 83 of the Act are to be instituted before an Industrial Magistrate and not
otherwise. An employer is obliged to pay wages in
accordance with the award and an order requiring
the employer to meet that obligation operates to enforce the award. Consistent with the decision of the
Full Bench of the Commission in Hon. Minister for
Works and Water Resources v Amalgamated Metal
Workers and Shipwrights Union of Western Australia
(1983) 63 W.A.I.G 1389 and for the reasons there
set out the Commission does not have jurisdiction
to hear and determine proceedings which are essentially for enforcement or recovery of wages owing
under an award. In the respondent’s submission the
claim for payment of working time lost, though it
arose out the contract of employment, was not a claim
to enforce the award. It is unnecessary to explore
that distinction because I am inclined to the view
that neither the claim nor the order which granted
relief related to enforcement of an award as such. In
fact the employees were in no position to enforce
the award and it was not claimed that the employer
had, to use the words of section 83 “contravened or
failed to comply with” the award.”
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1.

Reasons for Decision.
(Extempore)
By these applications pursuant to s 29(1)(b)(i) of the
Industrial Relations Act 1979 (“the Act”) both applicants
being Gary Kenneth Smith and Don Samuel Evill allege
they were unfairly dismissed by the respondent J & P
Metals Pty Ltd on 11 August 2000. The applicant, Mr
Evill, in application 1378 of 2000 also brings a claim
before this Commission alleging that he was denied a
contractual benefit, that being in the form of reasonable
notice which he says ought be implied into his contract
of employment.
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The facts of the matter are not essentially complex and in
broad are as follows. Both the applicants were employed
by the respondent in or about July 2000 pursuant to, it is
said, the terms of various building trade construction
awards, although I observe in the case of Mr Evill he was
engaged as a site supervisor, and in my view he probably
was not strictly speaking covered by the terms of those
awards as alleged.
The work concerned was for demolition works at the
Bunbury Power Station. Mr Evill, as I have said, was
engaged by the respondent as a site supervisor and Mr
Smith as a machine operator. The applicants say they were
employed on a permanent and full-time basis. This is
disputed by the respondent which alleges both applicants
were employed on a casual basis, or as alternatively put,
on an “as and needed basis.”
I note, for the record, that this allegation being that both
were employed as casual employees was raised by way
of a notice to amend the notice of answer and counter
proposal filed with the Commission on 14 March 2001.
Previously it was asserted by the respondent that both
applicants were engaged as independent contractors and
hence the claims were beyond the jurisdiction of this
Commission.
Both applicants say that they were dismissed by the
respondent without warning of any kind on or about the
11 August 2000. It is said by them that no reasons were
advanced by the respondent for their dismissals.
It is also alleged by the applicants that they were dismissed
by the respondent because of their membership of the
Construction, Forestry, Mining and Energy Union,
Western Australian Branch (“ the CFMEU”), and in
connection with that there was evidence before the
Commission of an incident involving an organiser of that
organisation which occurred on or about 8 or 9 August
2000.
Based upon the respondent’s position, it says that as both
were engaged on a day-to-day basis as effectively casually
employees, they were not dismissed, or alternatively they
had no real entitlement to ongoing employment. As the
Commission understood the submission of the agent for
the respondent, it was in effect submitted that both
applicants were made redundant through a lack of work
at the inner harbour lay-down area which I’ll turn to when
I deal with the evidence.
As to the allegations of the applicants that they were
dismissed by reason of union membership, evidence was
led on behalf of the applicants, as I have mentioned, that
on or about 8 August 2000 an organiser from the CFMEU
attended the site. This led apparently, on the evidence, to
some consternation on site from representatives of the
principal contractor, Trio Demolition, and the respondent.
It was alleged by the respondent that both applicants had
put their Trio Demolition job in jeopardy by reason of
involving the union. This was denied by the applicants
who said there were no problems on the site and they had
no reason to involve the union.
Both applicants were then transferred on or about 9
August 2000 to the lay-down area in the inner harbour.
Some two days later, on or about 11 August, both
applicants were told they were no longer required by the
respondent, and both applicants had their employment
terminated without notice on that day.
I note for the record that the applicant’s employment on
the day in question was actually terminated by a person
by the name of Phil McElhiney, who was not called to
give evidence in these proceedings by the respondent.
I do not propose to traverse all of the evidence in detail,
of which there was a considerable amount. Suffice to say
that the respondent denied the allegations put by the
applicants. However, I note that the only witness called
by the respondent was Mr Barrett and there was no crossexamination on the applicants’ evidence much, if at all.
Having regard to what were obvious conflicts in the
evidence adduced in these proceedings, and having heard
and observed the witnesses’ testify, without hesitation I
prefer the version of the events as outlined in the
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applicant’s evidence in the case of a conflict with the
respondent’s evidence.
In particular I found the evidence adduced through Mr
Evill to be particularly persuasive, and I found him to be
an impressive witness. Not only was the applicants
evidence generally consistent, but I also at least note that
that evidence was at least in part confirmed by evidence
as contained in a statutory declaration tendered as exhibit
A3, the declarant to that being a Mr Raymond
Cunningham.
However, I must also observe that Mr Cunningham was
not made available by the applicant for cross-examination
and I attach weight to that evidence accordingly, as
conceded quite properly by Mr Stubbs, counsel for the
applicants.
Based upon all of the evidence and my findings as to my
preference for the evidence of the applicants as opposed
to the evidence of the respondent, I make the following
findings that both applicants were employed by the
respondent, as they said, for works on the Bunbury Power
Station demolition project.
I also find on the evidence that they were both told by the
respondent, through Mr Barrett, who was then apparently
representing the employer, that the estimated duration of
the work was of some six months, or at least, in my view
on the evidence, it was to be work of an ongoing nature.
I reject the submission of the respondent that the
applicants were to be employed truly on a casual or
intermittent basis, or for work on pontoons, as it was
submitted by the respondent and contained in the evidence
of Mr Barrett.
I also find on the evidence that both applicants looked at
the works concerned, did a site inspection, undertook
preparatory work and commenced on the job on or about
31 July 2000 and worked without apparent incident until
about 8 August 2000.
On the evidence I am satisfied, and I find, that there was
no issue with the work performance of the applicants and
indeed it was common ground that both applicants were
very good and capable employees.
As I have already observed, on or about 8 August 2000,
an incident occurred when an organiser from the CFMEU
attended the site, which led to expressions of concern by
the respondent, which, as I have observed, would appear
to be on the urgings of the principal at the site, Trio
Demolitions, although I also note that no evidence was
led from senior executives of either the respondent who
were involved or indeed any persons on behalf of Trio
Demolitions.
On the evidence I also accept, and I find, that the next day
both applicants were transferred to the lay-down area in
the inner harbour, without, it appears on the evidence, any
real explanation. Two days later, I am satisfied on the
evidence and I find, that being on 11 August 2000, both
the applicants were dismissed without notice. I also note,
although this is through indirect evidence, technically
hearsay, through the evidence of both applicants, that there
was a rumour on-site as directed by other employees that
both applicants were to be dismissed on or about that day.
On the evidence I am also satisfied, and I find, that it
would appear that the works concerned on the Bunbury
Power Station site demolition project is still ongoing.
I am also satisfied on the evidence, and I find, that since
the dismissals Mr Evill took immediate steps to obtain
other work, and I accept his evidence as to mitigation of
loss, although it falls upon the respondent to establish on
balance that the applicants have not discharged that
obligation. I am far from persuaded that has occurred.
Since the dismissal the evidence is, which his
uncontroverted, Mr Evill has earned some $20,300, at
least as at the end of January 2001. In the case of Mr
Smith the evidence is, and I find, that he commenced
employment for a short period at a cattle station in this
state in between August and September 2000, and with a
new employer since late November 2000, and has earned
some $18,900, or thereabouts, to about the middle of
February 2001.
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26. Whilst dealing with this issue, I do not accept that on the
evidence Mr Smith’s refusal of further employment by
the respondent after his dismissal means in any way that
he has not taken reasonable steps to mitigate his loss. On
the evidence it is open to find, and I do find, that Mr
Smith did not accept that position by reasonable treatment
meted out to him by the respondent.
Conclusions
27. I turn now to my conclusions in this matter. The principles
in relation to claims of this kind are now well established
in this Commission. It is well settled that the test as to
whether a dismissal is harsh, oppressive or unfair is
whether the right of the employer to dismiss an employee
has been exercised so harshly or oppressively such as to
constitute an abuse of that right, and in that connection I
refer to the well known decision of the Industrial Appeal
Court in the matter of Miles v The Federated
Miscellaneous Workers Union, Industrial Union of
Workers, Western Australian Branch (1985) 65 WAIG
385; an authority I am sure well known to counsel and
the respondent’s agent.
28. Additionally, in assessing a claim such as this, it is not
the province of the Commission to assume the role of the
manager, but to consider the dismissal objectively and in
accordance with the obligations imposed on the
Commission pursuant to ss 26(1)(a) and 26(1)(c) of the
Act.
29. Moreover, in assessing the circumstances of a particular
case, the practical realities of the workplace need to be
considered and a common sense approach adopted to the
application of the statutory provisions, and I refer in that
regard to Gibson v Bosmac Pty Ltd (1995) 60 WAIG 1
30. Furthermore, it is also trite to observe that in this
jurisdiction a lack of procedural fairness in matters such
as these can be an important circumstance, and in that
regard I refer to the decision of the Industrial Appeal Court
in Shire of Esperance v Mouritz (1991) 71 WAIG 891.
31. In my view, based upon my findings based upon the
evidence, as I have said much of which was not
controverted in any substantive form, I have no doubt
that applying these principles both applicants were
dismissed harshly, oppressively and unfairly by the
respondent.
32. I do not accept on the evidence that there was any good
reason for the dismissal of the applicants and indeed on
the evidence it is open to conclude that the dismissal of
the applicants was by reason of a prohibited reason under
the terms of the Act.
33. In the alternative, even if I was to accept there was a
redundancy, which I do not, clearly on the evidence there
has been no compliance with the respondent’s obligations
under the Minimum Conditions of Employment Act
(“MCEA”), in particular at part 5, which requires an
employer to properly and adequately consult in relation
to significant change, significant effect, and redundancy,
and I find accordingly.
34. On the evidence I have found that the applicants had a
reasonable expectation of ongoing employment for at least
a period of six months but for their dismissal which was
unfair, and as I have observed, the evidence is before me
is that work is still ongoing.
Remedy
35. On that basis then I turn to the question of remedy. Neither
applicant seeks reinstatement or re-employment, and on
that footing, in my view, it is open to conclude that
reinstatement or re-employment would be impracticable
for the purposes of s 23A of the Act.
36. I then turn to the question of compensation. Counsel for
the applicants submitted to the Commission that on the
evidence it would be open to find that both applicants
have sustained rather a loss and that loss should give rise
to an award of compensation.
37. The question of assessing compensation has been dealt
with on a number of occasions by Full Benches of this
Commission and I simply refer to a decision of the Full
Bench in Boganovich v Bayside Western Australia (1999)

38.

39.
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79 WAIG 8, where the principles in relation to the
assessment of compensation for loss and injury were set
out.
On the evidence which is before me and the findings of
fact that I have made, in my view both applicants are
entitled to an award of compensation fully for the loss of
income which they have sustained by reason of their unfair
dismissal.
There was some evidence and a submission that Mr Evill
has sustained a loss of reputation. However, I am not
persuaded that in the present circumstances that is a factor
which I should compensate in terms of loss. There is no
claim, and indeed no evidence, as to any injury arising in
this matter.
In relation to the claim by Mr Evill for reasonable notice,
on the evidence and the submissions it was put by Mr
Moon, I don’t think seriously contested by Mr Stubbs on
behalf of the applicants, that given the position of Mr
Evill as a site supervisor a period of reasonable notice to
be implied into his contract of employment including
payment in lieu thereof should be at the lower end of the
scale and I agree with those submissions.
In my view, having regard to the decision of the Full
Bench of this Commission, in Torozzi v The WA Italian
Club I consider that a period of reasonable notice of two
weeks or payment in lieu thereof would be applicable in
the circumstances of this case.
Having regard to my findings of fact and the conclusions
that I have reached based upon the evidence, I direct the
parties to confer within a period of seven days as to the
preparation of a minute of proposed order to give effect
to these reasons for decision and clearly that should
include, firstly, a declaration to the effect that both
applicants were harshly, oppressively and unfairly
dismissed from their employment by the respondent on
or about 11 August 2000 and an order that both applicants
be compensated for loss as I have found.
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Order.
HAVING heard Mr G Stubbs of counsel on behalf of the applicant and Mr O Moon as agent on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby—
1. DECLARES that Mr Gary Smith and Mr Don Evill
were harshly, oppressively and unfairly dismissed
from their employment as a machine operator and a
site supervisor respectively by the respondent on or
about 11 August 2000.
2. DECLARES that reinstatement of Mr Smith and Mr
Evill is impracticable;
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3. ORDERS the respondent to pay to Mr Smith compensation in the sum of $8,129.16 payable in
instalments as follows: (a) by the end of April 2001
the sum of $3,500.00; (b) by the end of May 2001
the sum of $3,500.00; and (c) by the end of June
2001 the sum of $1,129.16 less any amount payable
to the Commissioner of Taxation pursuant to the Income Tax Assessment Act 1936 and actually paid.
4. ORDERS the respondent to pay to Mr Evill compensation in the sum of $18,783.73 payable in
instalments as follows: (a) by the end of April 2001
the sum of $3,500.00; (b) by the end of May 2001
the sum of $3,500.00; by the end of June 2001 the
sum of $5,870.84 and by the end of July 2001 the
sum of $5,912.89 less any amount payable to the
Commissioner of Taxation pursuant to the Income
Tax Assessment Act 1936 and actually paid.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.
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Reasons for Decision—Request for an adjournment.
The claim before the Commission is a claim by Ms Temby
that she was unfairly dismissed on 7 November 2000.
Ms Temby also claimed that she has not been paid certain
benefits under her contract of employment, but that claim
is no longer being pursued in this jurisdiction. The
application was listed in conference in Albany on 20
March 2001. No agreement was reached and the matter
was set down for the next circuit to Albany being 3 May
2001. Notification of that date was sent to the parties on
11 April 2001.
The respondent has now requested that the matter be
adjourned to the next sitting date in Albany. The reason
for the request, as gleaned from the correspondence, is
that the issue before the Commission is likely to take
longer than the one day set down for the hearing of the
matter. The respondent states that it is undesirable to have
a part heard matter and the issues before the Commission
indicate that the respondent will be calling six witnesses.
Of those six witnesses, three are presently unable to attend
the hearing. One witness, in particular, will be in Perth
on the day of the hearing due to a “highly important tender
briefing” of the kind which only comes around every three
years or so. Another witness is recuperating at home after
an operation, and although he may attend the hearing, he
will be in some discomfort.
Ms Temby, the applicant, opposes the request for an
adjournment. Due to the absence of her legal
representative for this particular week in which the request
for an adjournment is being made, the Commission has
spoken directly with Ms Temby. Ms Temby advises that
she does not regard the respondent’s reasons as being as
serious as the respondent would make out. She informs

6

1241

the Commission of her desire to have this matter dealt
with as quickly as possible.
Where the refusal of an adjournment would result in
serious injustice to one party an adjournment should be
granted unless in turn this would mean serious injustice
to the other party. In this case, while the Commission
appreciates the wish of Ms Temby to have this matter
dealt with as quickly as possible, there may indeed be a
likelihood that this matter will not finish in one day. I
note that the issues between the parties include whether
or not there was even a dismissal. Given that Ms Temby
claims “harassment over approximately 12 months by a
fellow staff member without remedial attention by the
respondent” I appreciate that the issues to be canvassed
by both parties may require some time greater than the
time which has now been set aside. In that event, not
only would the balance of the hearing be at a later, and at
this stage unpredictable, date, but on that latter date the
parties will have the task of remembering in detail the
evidence given on the earlier date. That is an undesirable
situation. Furthermore, if the hearing does not finish on
the prescribed date, then Ms Temby is in still no better a
position as far as her desire to have this matter concluded
as quickly as possible is concerned. Indeed, it will still
require Ms Temby to return to the Commission for the
second day. The prejudice to Ms Temby, therefore, is
principally that the completion of the hearing of this
matter might now take longer than she has planned for.
For the respondent, it has the additional prejudice that it
may not be able to present as complete a case as it would
wish to due to the inability of one or more witnesses to
attend the hearing. This may involve those persons giving
evidence on a later date in any event. The prejudice to the
respondent is that if the hearing is not adjourned, it may
not be given a reasonable opportunity to put the case that
it wishes to put. In considering this issue, I acknowledge
that the particular tender briefing to which the respondent
makes reference is important to the respondent from its
point of view. Mr King, the General Manager believes it
will have “a very large bearing” on the respondent’s
continued business with the federal government. It is
essential, in his view, that he in particular attend the
briefing.
On balance, I find that the prejudice to the respondent
will be greater if the adjournment is not granted than to
Ms Temby if the adjournment is granted. Accordingly,
and not without some regret, the hearing of this matter
will be adjourned to the next sitting in Albany.
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Reasons for Decision.
Charles Brendon Myles and Thomas William Wigham
(“the Applicants”) made applications under s.29(1)(b)(i)
of the Industrial Relations Act (“the Act”). In each case
they claim that they were harshly, oppressively or unfairly
dismissed by SFM Engineering Pty Ltd (“the
Respondent”) in August 2000.
By consent both applications were heard together. Mr
Myles was employed as a storesperson. He also carried
out some purchasing duties and yardman work. He was
first employed by the Respondent on 1 May 1987 and
his employment was terminated on 14 August 2000.
Mr Wigham was employed as a first class welder. He
commenced employment with the Respondent on 17
February 1994 and his employment was terminated on
11 August 2000.
The Respondent is in the structural steel fabrication and
manufacturing industry. It specialises in the construction
of cattle and sheep trucking units. It is common ground
that the provisions of the Metal Trades (General) Award
1966 (“the Award”) applied to the employment of both
Applicants. The Respondent says that both Applicants
were terminated because the Respondent had suffered a
downturn in work which resulted in a shortage in cash
flow. The Respondent says it had no option but to reduce
overheads except by making certain workers retrenched.
Despite stating in the Notices of Answer and Counter
Proposal in each matter that the Applicants were
retrenched, the Respondent contends that it was not
obliged to make severance payments to either of the
Applicants in accordance to clause 32A of the Award, or
at common law as neither of the Applicants were made
redundant in circumstances that require the payment of a
severance payment. It is argued that the work that was
being done by the Applicants is now being done by other
persons whose employment was not terminated.
Both Applicants claim that they were not retrenched on
grounds of genuine redundancy. In particular they say
that prior to their employment being terminated, they
along with all other employees and workers engaged by
the Respondent were consistently working long hours of
overtime. Further that after their employment was
terminated, overtime continued to be worked by all other
employees and workers who remained working at the
Respondent’s premises. In addition, a few days after their
employment was terminated the Respondent engaged at
least one other employee to do work that could have been
carried out by Mr Wigham. They also claim they have
been harshly, oppressively and unfairly dismissed in that
the manner of effecting their termination was without
warning or discussion.
Mr Myles in his application claims that he is seeking
reinstatement so long as a new Manager is employed to
replace Mr Douglas McDonald. Further Mr Myles says
that he is unfit for work due to stress arising out of his
employment so he is not in a position to be reinstated
until he is fit for work. In the alternative he claims
compensation. He also makes a claim under s.29(1)(b)(ii)
of the Act for an amount of $42,000 of wages that he
says he has lost as a result of not being able to work until
his retirement which was anticipated to occur 20 months
after the date of his dismissal.
Mr Wigham also claims in his application that he is
seeking reinstatement to his job only under different
management. In the alternative he seeks compensation
for being oppressively and unfairly dismissed and
payment of eight weeks’ severance pay.
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The Evidence
8 Mr Myles is aged 63 years. He testified that he was first
employed by the Respondent in 1980 and worked for a
period of about four years as a storeman. He was reemployed on 1 May 1987. He said his duties were to
look after the stores and assist Mr Thomas, the workshop
manager, in purchasing. He also collected and delivered
goods. He said when he first commenced work he was
required to work about 38 hours per week. In 1996 Mr
McDonald became the Manager and Mr Myles along with
all other employees increased their hours of work to 53
hours per week. In March 1998 his hours were varied to
46 hours per week. From that time on until he was
dismissed, he worked Monday to Thursday 9.6 hours per
day and Fridays 7.6 hours per day. He was paid $644.10
per week for all hours worked by him. He said he was
paid this rate of pay from 1996 until the day he was
dismissed.
9 Mr Myles gave evidence that from the time Mr
McDonald became Manager in 1996 they did not have
a good working relationship. He said that the owner
of the business, Mr Hassell would from time to time
ask him to do jobs and he (Mr Hassell) would not tell
Mr McDonald what he (Mr Myles) was doing. He also
said that in the four years Mr McDonald was Manager
there were never any meetings of employees with
management and this caused resentment amongst the
workers. He said that he complained to Mr McDonald
at different times about this. He also testified that Mr
McDonald kept interfering in his work and he was
abused by Mr McDonald on many occasions for no
reason. He said this led to feeling totally frustrated
and being under a great deal of stress. He said he went
to see his doctor about his stress in 1999 and took
one day off work. He, however, did not have any time
off work for stress other than that one day in 1999.
10 Mr Myles testified that on the day he was dismissed, Mr
McDonald approached him with an envelope in his hand
and asked him if he had a minute. He (Mr Myles) said,
“Yeah, sure what’s the problem?” And he (Mr McDonald)
said, “Well, I’ll give you an envelope if you give me the
keys of the firm”. Mr Myles said that he thought he was
joking. He gave Mr McDonald the keys and Mr
McDonald informed him that there was a downturn in
work so that unfortunately he (Mr Myles) had to go. Mr
Myles said the envelope had a letter in it to say that there
was a downturn in work and to cut costs the Respondent
had to dismiss some employees and he was one of them.
With the letter he received two cheques, one for long
service leave and one for payment of five weeks’ pay in
lieu of notice.
11 Mr Myles said that since his employment was
terminated he has not sought other work because his
doctor suggested he should not work because he is
not fit to do so. Since his employment was terminated
Mr Myles has made a claim for workers’ compensation
for work related stress.
12 Mr Maxwell Hill, Mr Myles’ Accountant, gave evidence
that he wrote to Mr McDonald on three occasions in
February 2000 making a claim on behalf of Mr Myles
for monies said to be owing as overtime. Mr Hill testified
that he has not received a response to his letters.
13 Mr Wigham is 49 years old. He gave evidence that he
commenced employment as a first class welder on 17
February 1994. He testified that prior to his employment
with the Respondent he worked in the specialised field
of heavy duty welding in the mining industry for 20 years.
He said that when he first started work for the Respondent
he was welding stainless steel sheep crates, dollies and
cattle crates. He said that when Mr McDonald commenced
as Manager the Respondent started manufacturing
stainless steel tippers. He gave uncontroverted evidence
that during the course of his employment he consistently
worked an average of 47 hours per week.
14 On 20 December 1999 Mr Wigham sustained an injury
at work which resulted in surgery to his hand. On 1 August
2000 Mr Peter Honey an Orthopaedics Surgeon wrote to
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Mr McDonald in response to a request for information
from Mr McDonald and stated that—
“…
When I last saw Mr Wigham on 23 May he did have
ongoing stiffness of his left index finger. The fracture itself extended into the joint and it is certainly
possibly that he may develop an arthritic complaint
there over time. However it is only one digit injured
out of five on the hand and generally folk who do
injure the hand in this way do retain significant function of the hand as a whole.
At the time I saw him I would estimate that he had a
residual disability of 35% loss of efficient function
of the left index finger. I think that disability is likely
to be permanent.”
At the time of his termination Mr Wigham was performing
the full range of his pre-accident duties.
Mr Wigham testified that on 11 August 2000 Mr Thomas,
the workshop manager, came to him and asked whether
he could have a few words in his office. Mr Wigham said
he thought there would be some discussion about his
holidays. He said that he thought he would be told that
his holidays would have to be cancelled because he (Mr
Wigham) had heard that a lot of work was coming up. He
said that he went into the office and Mr Thomas said,
“Oh, Tom, I’ve got bad news for you. Unfortunately a
downturn of work, I’ve got to put you off.”
Mr Wigham testified that he gave the Respondent 6½ years
of loyal work. He said he was never late, that he was
always at work at least half an hour before starting time.
He said he worked hard and that even when his
employment was terminated Mr McDonald informed him
that his work was impeccable and that the quality of his
work was very good. He said he had no idea that he was
to be dismissed. He said he was given no reason as to
why he was being terminated other than to be told there
was a downturn of work. He was given a similar
termination letter to Mr Myles and received a cheque for
five weeks’ pay in lieu of notice.
About two weeks before Mr Wigham’s employment was
terminated, Mr Wigham received a memorandum advising
all of the Respondent’s shop floor employees and
contractors that a bonus system would be put in place in
the pay week commencing 3 August 2000. The
memorandum advised all employees and workers that if
they work 49 hours in a week a bonus of $24.50 will be
paid and if they work 52 hours in a week a bonus of
$41.60 will be paid.
Mr Wigham testified that he was the only qualified first
class welder on the shop floor. His evidence in this regard
was not challenged although it was suggested to him in
cross-examination that a person who has 10 years welding
experience may apply for a trade certificate. He agreed
that there were other welders working on the shop floor
but said that they were all non-tradesmen. Mr Wigham
testified that at all times there was a need for a first class
welder to work on the shop floor because the equipment
being manufactured was for rigs and road trains. The effect
of his evidence was that you need to be a qualified
tradesman welder to competently carry out that kind of
work.
Mr Marshall Garner gave evidence that he was employed
as an unqualified boilermaker for the Respondent for a
period of about two years. He said that his employment
was terminated (about eight weeks after Mr Wigham’s
employment was terminated) on grounds of lack of work.
He said that his work entailed cutting, grinding and mostly
welding. He said he worked on cattle crates and sheep
crates. He testified that until his employment was
terminated he worked 49 to 52 hours per week. He said
that he was very surprised when Mr Wigham’s
employment was terminated because Mr Wigham was
the only qualified welder working on the floor at that
particular time. He said he (Mr Garner) should have been
terminated before Mr Wigham because he was not a
qualified tradesman. In cross-examination Mr Garner
conceded that it was possibly up to the employer to
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determine who should be made redundant, but that his
view was that when you are building cattle crates and
sheep crates there is a risk that they could fall apart and
kill someone if the product was not properly welded.
Mr McDonald testified that he is a Director and part owner
of the Respondent. He said at the time he made the
decision to terminate Mr Myles and Mr Wigham and the
employment of another employee, the financial state of
the company was poor. He said the Respondent had little
cash flow as it was building stock and not making sales.
He said he made the decision to build a couple of tippers
because the grain harvest was looking okay at that time.
He said he was hoping he would be able to sell those and
the company was also making stock crates as well.
Unfortunately crops failed, and at the time of the hearing
he said they had still not sold the tippers. Prior to the
dismissals the Respondent had not taken a new order since
5 May 2000. He said however an unexpected order was
placed after he had terminated the Applicants’
employment. This occurred in about mid August.
Mr McDonald said that about 5 to 10 days after the
Applicants were terminated a major rollover occurred
whereby four trailers owned by Hampton Transport had
been severely damaged. He said the Respondent obtained
the job and was required to rebuild the units and have
them back on the road within 7 to 10 days. He said that is
why the overtime was re-instated and a boilermaker was
engaged because he could straighten trailers. He said that
the boilermaker was employed on and off for about three
to four months, but he did not work a full week in any
one week.
Mr McDonald testified that business remained poor until
30 January 2001. He said there has been a significant
upturn in orders since that time. He said however he has
not employed another storeman since that time. He said
he still does not have anyone employed as a storeman.
He is sharing the job with Mr Thomas, and the cleaning
duties carried out by Mr Myles are being done by the
tradesmen.
Mr McDonald testified the reason why overtime is worked
is to meet the overheads of the company. He said at least
4,000 productive hours per month have to be worked for
the company to remain viable.
Mr McDonald said the reason why he made the decision
to terminate Mr Myles was because he was unproductive
in the sense that he did not manufacture anything. He
said the storeman position had to go because it was an
overhead. In relation to Mr Wigham he said that Mr
Wigham was a first class welder but unfortunately he was
the slowest welder the Respondent had, so he decided to
let Mr Wigham go. He said that Mr Wigham was
terminated not because of his ability but because of his
welding speed. Mr Wigham was not a boilermaker and
could not do other work such as cutting and bending. He
said it was never an issue that Mr Wigham’s work was
substandard or of a poor quality. When questioned how
he formed this view about Mr Wigham’s speed and the
work he could do, he (Mr McDonald) said he obtained
this information from Mr Thomas. When it was put to
Mr McDonald that Mr Wigham could do the work of
another person who had not been terminated and who
had been found sleeping on the back of a cattle truck
whilst at work, Mr McDonald was unable to comment.
He said he would have to obtain that information from
Mr Thomas, that he acted solely on the information that
Mr Thomas provided as to who can do what work and
who were the most efficient.
When asked why the bonus system was implemented
immediately prior to Mr Wigham’s employment being
terminated, Mr McDonald said the system was
implemented after many months of deliberation, as it was
not an option for the Respondent to pay additional wages.
The bonus system was seen as a means of increasing
wages by introducing a bonus system for working extra
hours.
When cross-examined about the requirements of clauses
32 and 32A of the Award Mr McDonald conceded that
the Respondent had not complied with clause 32 in that
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the Respondent did not notify the employees who were
likely to be significantly effected by major changes in
production, organisation or structure. Further that no
discussions were held in compliance with the obligation
to hold discussions before terminations in respect of the
matters set out in clause 32A(1) of the Award. When
questioned why severance payments were not paid to the
Applicants pursuant to clause 32A(3)(a) of the Award,
Mr McDonald replied that at the time of termination the
Respondent did not employee 15 employees. However,
he conceded that there were more than 15 persons working
on the shop floor but said that a number of those persons
were working as sub-contractors rather than employees.
Conclusion
28 The onus is on the Applicants to demonstrate on the
balance of probabilities that in each case they were
harshly, oppressively or unfairly dismissed.
29 I do not accept the Respondent’s argument that the
decision to terminate the Applicants’ employment does
not in law constitute a redundancy. In Metal &
Engineering Workers Union v Cockburn Engineering WA
(1998) 78 WAIG 1876 George C considered a similar
argument in relation to an application pursuant to s.46 of
the Act, to declare the true interpretation of clause 32 and
clause 32A of the Award.
30 With reference to clause 32A of the Award the questions
considered in that case were—
“1. What is meant by the wording “Where an employer has made a definite decision that the
employer no longer wishes the job the employee
has been doing done by anyone …”, contained
in paragraph (a) of subclause (1)—Discussions
before Terminations?
2. What is meant by the wording “… ordinary and
customary turn-over of labour …” contained in
paragraph (a) of subclause (1)—Discussions before Terminations?
3. Where any of the changes referred to in clause
32.—Introduction of Change occur and where
these changes lead to termination of employment,
is severance pay, as prescribed by paragraph (a)
in subclause (3) of clause 32A.—Redundancy,
payable to persons terminated.”
31 At page 1880 George C held that the first two questions
posed in relation to clause 32A were settled by the Full
Bench of the Commission in The Forest Products,
Furnishing and Allied Industries Industrial Union of
Workers, WA v Dancroft Holdings Pty Ltd t/a Concept
Contract Interiors (1994) 74 WAIG 1885. He observed
at page 1880—
“That matter concerned an appeal against a decision
of an Industrial Magistrate who dismissed a complaint that a Mr Alvarez, who along with 12 others
had been terminated due to insufficient work being
available, had been refused severance pay to which
he was entitled under the redundancy provisions of
the relevant award which are in similar terms to the
provisions the subject of these proceedings. In so
doing the Industrial Magistrate held that the employer had not decided that it no longer wished the
jobs in question to be done by anyone because the
employees who were not terminated continued to
do the job that the terminated employees had been
doing. It was further held that the termination of Mr
Alvarez was due to ordinary and customary turnover of labour because “his termination was due to a
failure of the employer to win contracts which is
clearly part of an ‘ordinary and customary turnover
of labour’”.
In upholding the appeal in the Dancroft case, the
Full Bench again reviewed in some depth the legislative history of the Federal TCR provisions and
went to some length to address the meaning of
the terms “… the employer no longer wishes the
job the employee has been doing done by anyone …” and “… ordinary and customary turnover
of labour …”.”
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32 George C then observed that in upholding the appeal, the
Full Bench had regard to the decision of Parsons SM of
the Industrial Court of South Australia in Short v FW
Hercus Pty Ltd who held that—
“… in using the expression ‘the ordinary and customary turnover of labour’ in the redundancy
provision of the Metal Industry Award, the Full
Bench intended to limit to (sic) right to severance
pay to those employees whose jobs are no longer
required by the employer to be done by anyone and
this occurrence is not a normal feature of the business of the employer. Thus seasonal employees or
intermittent employees such as building workers
would be excluded from the operation of the redundancy provision as would other employees on fixed
contracts or engaged for the duration of a specific
contractual commitment of the employer. The redundancy provision seeks to distinguish between those
particular employees and another category of employee who has an expectation of continuity of
service. The redundancy provision compensates the
latter category for the loss of non-transferable credits and the hardship and inconvenience of
termination.”
33 In Mr Myles’ case I am satisfied that the decision to
terminate his employment was on the grounds of
redundancy and was not unfair. Whilst Mr Myles gave
uncontradicted evidence that he had a poor relationship
with Mr McDonald, it appears that this conflict had been
ongoing for about four years. Further there is no evidence
that any incident of conflict precipitated the termination
of his employment.
34 I accept the evidence given by Mr McDonald that a
downturn in orders affected the Respondent’s cash flow
so as to require the Respondent to reduce overheads.
Further I accept Mr McDonald’s evidence that it was
necessary to select Mr Myles for termination as his
position as storeman was an overhead and his work could
be performed by others.
35 However a process of redundancy, unfairly brought about,
constitutes an unfair dismissal (WA Access Pty Ltd v
Vaughan [2000] WAIRC 1179 at [66-69]; (2000) 81
WAIG 373 at 378 and cases cited therein). Further a
termination for redundancy which is not accompanied
by a reasonable redundancy payment is harsh, unjust and
unreasonable (Rogers v Leighton Contractors Pty Ltd
(1999) 79 WAIG 3551 at 3552 and cases cited therein).
36 Whilst both Applicants were paid five weeks’ pay in lieu
of notice, the requirement to make a severance payment
and to provide notice of termination are distinct (see The
Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian
Branch v Goldfields Contractors Pty Ltd [2000] WAIRC
1469 at [29-30]; (2000) 80 WAIG 5346 at 5347 and cases
cited therein).
37 In respect of both Applicants, no notice was given of the
forthcoming redundancies in accordance with clause 32
of the Award. No discussion of measures which might be
taken to minimise the effect of the termination, no leave
for job interviews as clause 32A and s.41 of the Minimum
Conditions of Employment Act 1993 requires, and no
discussion with Unions occurred.
38 In relation to Mr Myles, his termination was unfair
because the Respondent failed to pay him a severance
payment. Further I am of the view that the manner of
dismissal was harsh because no discussions took place
as required by clauses 32 and 32A of the Award and s.32
of the Minimum Conditions of Employment Act. Whilst
in some cases a failure to do so may not result in a
termination on grounds of redundancy being unfair, in
this case, I am of the view the failure was harsh given
that Mr Myles was aged 63 at the time of termination and
had been continuously employed by the Respondent for
over 13 years.
39 In relation to Mr Wigham, I accept Mr McDonald’s
evidence that a downturn in orders necessitated a decision
to reduce overheads by reducing the total number of
employees engaged in production. However it is
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contended that another should have been selected. In order
to establish that a termination of employment for
redundancy is unfair on grounds that the selection of an
employee was unfair, the employee in question must show
that his or her selection was unfair in comparison to other
workers (see AMWSU and OPDU v Australian
Shipbuilding Industries (WA) Pty Ltd (1987) 67 WAIG
733 per Brinsden J at 734 and Olney J at 738). Further if
the selection process was such as to deny procedural
fairness, the selection process may also be unfair.
40 Given that Mr McDonald is not a tradesman, and his
evidence that he did make his own assessment of Mr
Wigham’s work and skills to carry out duties other than
welding, I prefer the evidence given by Mr Wigham and
Mr Garner that safety issues require that equipment that
is attached to heavy haulage vehicles should be welded
by a first class welder. As a result I also accept Mr Garner’s
evidence that he (Mr Garner) should, as an unqualified
welder, have been selected for retrenchment prior to Mr
Wigham. Further it is clear that Mr Wigham was not given
an opportunity to be heard in respect of the selection
process.
41 Accordingly I am satisfied that Mr Wigham has made
out a case that the selection process was unfair.
Conclusion
42 Having heard all of the evidence it is clear that the
relationship between the parties has broken down so that
reinstatement is impracticable.
43 In relation to a severance payment it is my view that there
is no duty on an employee to mitigate his loss in respect
of a severance payment. The nature of the payment is
compensation to an employee for non-transferable credits
such as sick leave and for the competitive disability to
long term employees arising from opportunities foregone
in the continuous service of an employee (see Fryar v
System Services Pty Ltd (1996) 137 ALR 321 applied in
Black v Brimbank City Council (1998) 152 ALR 491 and
Westen v Union des Assurances de Paris (1996) 88 IR
259).
44 The Respondent argues that by operation of clause
32A(11) of the Award which provides that clause 32A
does not apply to employers who employ less than 15
employees, the Respondent was not bound to make a
severance payment pursuant to clause 32(3), as at the date
of the terminations the Respondent employed less than
15 employees. The Respondent produced a printout of
the names of employees it employed as at 10 August 2000.
The document indicates the Respondent employed 14 full
time employees and one casual employee. However it
appears the list is incomplete as Mr Garner was not
included. Accordingly the Respondent’s argument is
rejected.
45 In any event the Commission after making a finding that
an employee has been harshly, oppressively or unfairly
dismissed on grounds of the termination was not
accompanied by a reasonable redundancy payment,
having determined that reinstatement is impracticable, the
Commission is required to make an order under
s.23A(1)(ba) of the Act that the Respondent pay
compensation to the claimant for loss or injury caused
by the dismissal.
46 In respect of Mr Myles, I am of the view that he should
have been paid a reasonable redundancy payment and in
determining what is a reasonable payment I have had
regard to the fact that the Award provides for a severance
payment of eight weeks’ pay at $644.10 which comes to
the total of $5,152.80. Further having regard to his age
and length of service and to my finding that the manner
of his termination was unfair, I am satisfied Mr Myles
has suffered an injury within the meaning of s.23A(1)(ba)
of the Act. In light of these finding I will make a global
award and order that the Respondent pay Mr Myles
$7,000.00 compensation. His claim for contractual
benefits will be dismissed.
47 In relation to Mr Wigham, if he had not been selected to
be retrenched on 11 August 2000, I am of the view that
the evidence establishes that he was likely to be retrenched
when Mr Garner’s employment was terminated which
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was about eight weeks later. Accordingly, I will make an
order requiring that the Respondent pay Mr Wigham—
(a) eight weeks’ remuneration for the period from
his date of termination until Mr Garner’s date of
termination, and
(b) eight weeks’ pay as a severance payment.
48 Eight weeks’ remuneration will be calculated as an
average of hours worked and amounts paid between 1
June 2000 and 26 July 2000. It appears from Mr Wigham’s
payslips that his average gross pay in that period was
$798.20. Accordingly eight weeks’ remuneration is an
amount of $6,385.60. To that amount should be added
the amount of $4,657.60, which is eight weeks’ ordinary
pay calculated as $547.20 ordinary hours, together with
$10.00 tool allowance and $25.00 service allowance for
each week.

2001 WAIRC 02602
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THOMAS WILLIAM WIGHAM,
APPLICANT
v.
SFM ENGINEERING PTY LTD,
RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
THURSDAY, 19 APRIL 2001
FILE NO
APPLICATION 1375 OF 2000
CITATION NO. 2001 WAIRC 02602
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Applicant unfairly dismissed. Orders
made for payment of compensation.
Mrs C P Wigham as agent for Mr T W
Wigham
Mr E Rae as agent for the Respondent

_______________________________________________________________________________

Order.
Having heard Mrs C P Wigham as agent on behalf of the Applicant and Mr E Rae as agent on behalf of the Respondent
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby—
1. DECLARES that Thomas William Wigham (“the
Applicant”) was unfairly dismissed by SFM Engineering Pty Ltd (“the Respondent”) on 11 August
2000.
2. DECLARES that it is impractical to reinstate the Applicant to his former position.
3. ORDERS that the Respondent pay the Applicant
$11,043.20 by 27 April 2001.
(Sgd.) J. H. SMITH,
[L.S.]
Commissioner.
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2001 WAIRC 02594
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CHARLES BRENDON MYLES,
APPLICANT
v.
SFM ENGINEERING PTY LTD,
RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
WEDNESDAY, 18 APRIL 2001
FILE NO
APPLICATION 1384 OF 2000
CITATION NO. 2001 WAIRC 02594
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Applicant harshly and unfairly dismissed.
Orders made for payment of
compensation.
Mr C B Myles in person
Mr E Rae as agent for the Respondent
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Order.
Having heard the Applicant in person and Mr E Rae as agent
on behalf of the Respondent the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
hereby—
1. DECLARES that Charles Brendon Myles (“the Applicant”) was harshly and unfairly dismissed by SFM
Engineering Pty Ltd (“the Respondent”) on 14 August 2000.
2. DECLARES that it is impractical to reinstate the Applicant to his former position.
3. ORDERS that the Respondent pay the Applicant
$7,000 in two monthly instalments of $3,500. The
first payment is to be paid within 7 days of the date
of this order. The second payment is to be paid no
later than 23 May 2001.
4. ORDERS the Applicant’s Application is hereby and
is otherwise dismissed.
(Sgd.) J. H. SMITH,
[L.S.]
Commissioner.

_______________________________________________________________________________

SECTION 29 (1)(b)—Notation of—
Applicant

Respondent

Number

Commissioner Result

Baccala F

Aker Unirig

1535/2000

Smith C

Baldwin K
Barter KM
Bennet D
Benfield DJM
Blacklaws G
Bottrill GM
Bragg A
Bullock R

Leighton Contractors Pty Ltd
Bassendean Dental Centre
C Puglia T/a Tiltmasters Trailers
Activ Foundation (Inc)
Grove Construction Services Pty Ltd
Conceptualize
Terpstra Enterprises Pty Ltd
Grant William Stacey T/as MGR Bricklaying

84/2001
155/2001
386/2001
77/2001
1274/2000
1365/2000
157/2001
918/2000

Smith C
Smith C
Kenner C
Beech C
Wood C
Gregor C
Gregor C
Kenner C

Cachia S
Calvert LJ
Chambier E
Chapman AS
Clarke-Martin C
Collins TJ
Colyer G
Corbett D
Coumbe BG

48/2001
317/2001
49/2001
453/2001
1887/2000
199/2001
390/2001
51/2001
2041/2000

Scott C
Gregor C
Scott C
Wood C
Kenner C
Coleman CC
Kenner C
Kenner C
Beech C

Cridge JR

Dem Sell Pty Ltd Pro Shiatsu
Jiffy Foods Catering Concepts
Dem Sell Pty Ltd Pro Shiatsu
Willhart Limited
Northside Drainage
Auto Extra Pty Ltd
Education Department of WA
Bounty (Victoria) Pty Ltd
Bignona Pty Ltd and Kemprust Pty Ltd both
T/as “Bonnie Rock Transport”
Danka Australia Pty Ltd ACN 074 715 718

311/2001

Smith C

Daly PC
De Santos C
Dorey SA
Dunning KJ
Francke G

Mortimer & Chua Pty Ltd
McAuley Employment and Training
Tanzum P/L T/a Club Justice
Prestige Protection Services Pty Ltd
Toshiba (Australia) Pty Ltd (ACN 001 320 421)

5/2001
1953/2000
314/2001
246/2001
841/2000

Scott C
Beech C
Coleman CC
Wood C
Smith C

Fidzewicz DM

Flexi Staff Pty Ltd ABN 83 009 440
288 ACN 009 440 288
Peter Chin
Rexel Australia Ltd
Morley Growers Market
Jesters Jaffle Pie Co
Brandrill Ltd
Wembley Associates & Wembley Investigations
Pty Ltd
Pioneer Road Services

1559/2000

Gregor C

197/2001
397/2001
603/2001
1841/2000
131/2001
463/2000

Smith C
Scott C
Kenner C
Scott C
Kenner C
Smith C

561/2001

Coleman CC

Gale LG
Gamble G
Gavran GA
Gilbert P
Griffin PW
Griffin S
Hannaford M

Dismissed for
want of
prosecution
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Dismissed
Granted
Discontinued
by Leave
Dismissed
Granted
Dismissed
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
by Leave
Dismissed
Discontinued
Discontinued
Discontinued
Discontinued
by Leave
Discontinued
Dismissed
Dismissed
Discontinued
Dismissed
Discontinued
Discontinued
by Leave
Discontinued
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Applicant

Respondent

Number

Commissioner Result

Harrod AS

Silviculture Management Pty Ltd

31/2001

Smith C

Harvey BEG
Hegney B
Hogan SM

1915/2000
214/2001
297/2001

Gregor C
Gregor C
Coleman CC

234/2001

Gregor C

Concluded

20/2001

Smith C

Johnson SC
Joy GL
Jury L
Korber JA
Landscorough VL

Midland Brick Company Pty Ltd
Holdens Electrical Contracting
Whitford Holdings P/L ATF The BMBF Service
Trust (Boffey Mitchell & Partners)
Henry Walker Eltin Contracting Pty Ltd
(ACN 009 625 138)
Mrs Brenda Waugh/Mrs Glenda Scott Family
Services, Child Support Agency
Alarm West
Polymaze (Aust) P/L T/as Dyna Engineering
Advanced Gyprocking
Bazza Smash Repair
Rochester Nominees Pty Ltd

1954/2000
439/2001
2036/2000
9/2001
605/2001

Scott C
Coleman CC
Kenner C
Gregor C
Scott C

Langridge V
Laundess MJ
Ludemann SR
Madigan A
Mariano D
Marshall J
Martin A
Matson MS
Matthews TG

Dusk Australasia Pty Ltd
R O Smith and Sons
Mullaloo Holdings Pty Ltd T/a T Ward and Sons
Westralian Fruits Pty Ltd
Ullrich Nayes Metals
Brunswick Vet Services Pty Ltd
Tisco Telecommunications
Bennat Pty Ltd
Affluence Pty Ltd

1830/2000
1820/2000
2103/2000
315/2001
406/2001
1736/2000
1738/2000
63/2001
35/2001

Scott C
Smith C
Kenner C
Scott C
Beech C
Scott C
Kenner C
Scott C
Smith C

McCook SJ

Ace of Hearts

434/2001

Wood C

McCormick AB

Faulding Healthcare (WA)

503/2001

Scott C

McGlennon C

Milers Fashion Club (WA) Pty Limited

82/2001

Smith C

McGregor AN
McKenna AL
McKenzie RA

Jaylon Industries
Woodbury Boston Inc. Primary School
J G Thomas and Associates

230/2001
2008/2000
229/2001

Beech C
Beech C
Scott C

McLaren MI
Mitic T
O’Meara J
Oppert A
Oxford NJ

227/2001
149/2001
115/2001
449/2001
173/2001

Scott C
Gregor C
Beech C
Beech C
Gregor C

371/2001

Wood C

Discontinued

1117/2000

Beech C

Discontinued

1725/2000

Smith C

Granted

Peric H
Poultney I
Puddicombe RJ
Redgrave S

Paradox Digital Pty Ltd
Midland Nissan Pty Ltd
Australian Liquor Group Ltd
E.G. Green & Sons Ltd
Mr Michael Possingham and Mr Laurie
Healy c/- Project Office Partitioning
Pedra Holding Pty Ltd T/as Johnny
Rockets—Alan & Jeanne Duncan
Alex Negoescu, Vince Carbone, Forrest Chase
Dentists and Lifecare
Eastern Region Domestic Violence Services
Network Inc
South West Broadcasting/Lifestyle Radio Limited
V & M Family Trust T/as V & M Spraypainting
WA Spray On Paving P/L
Ray Kelly t/a Kelly’s Retreat

Discontinued
by Leave
Dismissed
Discontinued
Discontinued
Discontinued
Withdrawn
by Leave
Dismissed
Dismissed
Discontinued
Dismissed
Discontinued
Dismissed
Discontinued
Dismissed
Dismissed for
want of
jurisdiction
Dismissed for
want of
jurisdiction
Withdrawn
by leave
Discontinued
by Leave
Discontinued
Discontinued
Withdrawn
by Leave
Dismissed
Granted
Discontinued
Discontinued
Discontinued

369/2001
364/2001
269/2001
1926/1997

Scott C
Scott C
Coleman CC
Kenner C

Roberto D
Robertson D
Schultz LD
Shimmin S
Simmonds BM
Speering N

Harrietts Café
Able Westchem
Midland Group
Rivervale Hotel
Mr S Gastev Manager
Toshiba (Australia) Pty Ltd (ACN 001 320 421)

12/2001
411/2001
264/2001
252/2001
473/2001
785/2000

Scott C
Beech C
Wood C
Beech C
Beech C
Smith C

Staunton MJ
Stevenson D
Symonds M

Activ Foundation (Inc)
Sotico Pty Ltd
Lanigan Wilson & Co Pty Ltd T/a Implicor
Human Resources

67/2001
373/2001
100/2001

Beech C
Scott C
Kenner C

Dismissed
Dismissed
Discontinued
Discontinued
by Leave
Dismissed
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
by Leave
Discontinued
Dismissed
Discontinued

Hug BW
Humphry P

Paine A
Paul CS
Pawaboot P

Discontinued
by Leave
Discontinued
Discontinued

1248

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

81 W.A.I.G.

Applicant

Respondent

Number

Commissioner Result

Taylor EFSM

Lunard Pty Ltd

482/2001

Scott C

Taylor LJ
Taylor P

426/2001
2070/2000

Coleman CC
Beech C

Thomas SJ
Thompson MJ
Tilbury HJ
Tucker GJ
Tuinaphiang J

The Bathroom Gallery
Icon Group Management Pty Ltd
T/a Concept Construction
Star Retail Group (T/as Red Dot)
Gin Gin Meatworks—Witan Holdings Pty Ltd
Hands on Computer Training International
RB & DL Higginson
Industrial Personnel Pty Ltd ACN 337 391 63

123/2001
2144/2000
241/2001
274/2001
1715/1999

Scott C
Smith C
Beech C
Beech C
Smith C

Underhill G
Veevers MJ
Villani J
Vulich GA
Weston T
White NB

Calvary Christian School Inc
Hungry Jacks P/L (WA)
Planet World Pty Ltd
Kevin Otway
Scarborough Sportsmens Club Inc
Sandy Cove Tavern

2125/2000
1805/2000
1381/2000
153/2001
368/2001
1921/2000

Kenner C
Beech C
Beech C
Coleman CC
Scott C
Beech C

White W
Whiteside VR

DJ & MB MacCormick Civil Engineering Contractors
Gyptech Pty Ltd T/a Kimberley Automotive Centre

375/2001
1809/1999

Kenner C
Kenner C

Widderick SJ
Wittwer B

Goldfields Contractors WA Pty Ltd
Solar Energy Systems Limited (ACN 08 656 691)

388/2001
1795/2000

Beech C
Smith C

Woodhead ID
Woods AR
Zadow GM

Medical Applications P/L
WA Substance Users Association (Inc)
Bega Garnbirringu Health Services
Aboriginal Corporation

1821/2000
90/2001
452/2001

Coleman CC
Gregor C
Kenner C

CONFERENCES—
Matters arising out of—
2001 WAIRC 02655
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
BURSWOOD
RESORT
(MANAGEMENT)
LTD,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
MONDAY, 30 APRIL 2001
FILE NO
C 89 OF 2001
CITATION NO. 2001 WAIRC 02655
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application for Interim Order
Mr D. Kelly
Mr G. Blyth (as agent)

_______________________________________________________________________________

1

Reasons for Decision—Application for Interim Order.
The application before the Commission is brought by the
ALHMWU for a conference pursuant to section 44 of
the Industrial Relations Act 1979. The union claims that
the dismissal of Mr Derek Mitchell on 23 March 2001 by
the respondent was unfair, harsh and oppressive within
the meaning of the Act.

Withdrawn
by Leave
Discontinued
Discontinued
Dismissed
Discontinued
Discontinued
Discontinued
Discontinued
by Leave
Discontinued
Discontinued
Discontinued
Discontinued
Dismissed
Struck out for
want of
prosecution
Discontinued
Discontinued
by Leave
Discontinued
Discontinued
by Leave
Discontinued
Discontinued
Discontinued

2

The Commission convened a conference pursuant to
section 44 of the Act, however the Commission was not
able to assist the parties to reach any agreement in the
matter. The Commission then indicated that the matter in
dispute would be referred for hearing and determination
pursuant to section 44(9) of the Act. The union then
requested the Commission to issue an Interim Order
reinstating Mr Mitchell in his employment pending the
hearing and determination of the matter referred for
hearing and determination. Burswood Resort
(Management) Ltd (Burswood) objected to the issuance
of the Order sought.

3

In support of its request for an Interim Order to issue, the
union states that although Mr Mitchell was paid five
weeks’ wages in lieu of notice, five weeks from his
dismissal has effectively lapsed and he will now encounter
severe financial difficulty. Mr Mitchell is apparently 59
years of age and has not found alternative employment
in the meantime. The union maintains that it has
established a prima-facie case that Burswood’s dismissal
of Mr Mitchell was unlawful because it is contrary to the
Order issued by Wood C in Application CR350 of 2000.
The union states that industrial relations between it and
Burswood have now hit a “record low” for its members,
that the union has not sought or encouraged any action in
support of Mr Mitchell and that its members have stayed
at work. The union submits an Order is necessary to
prevent the deterioration of industrial relations between
the parties pending the hearing and determination. The
union also points to section 44(6)(bb) which permit the
Commission to make an Order of this nature in any event.
The union states the balance of convenience is in its favour
because of the prima-facie breach by the respondent of
the Order of Wood C and the relative financial positions
of Mr Mitchell on the one hand and of the respondent on
the other.

81 W.A.I.G.
4

5

6

7

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

The respondent questions the jurisdiction of the
Commission to issue such an Order. It states that on a
claim of unfair dismissal, such as this matter before the
Commission currently, the Orders which are able to be
issued by the Commission are restricted to the Orders set
out in s.23A of the Act. Under s.23A of the Act an Order
for reinstatement is only to be made upon a finding by
the Commission that a dismissal was unfair. S.23A of
the Act does not permit an Order for reinstatement on an
interim basis and s.23(3)(h) restricts the Orders which
may be made to orders permitted by s.23A.
Burswood also submits there is nothing before the
Commission which could permit it to reach the opinion
that industrial relations between the parties “in respect of
the matter in question” would deteriorate. The general
industrial relationship between the parties to this matter
is not the issue. Mr Blyth points particularly to the lapse
in time between the date of dismissal and the lodging of
this application on 11 April 2001, and even to the date of
the conference to say that there is no “evidence” of a
deterioration which needs to be prevented by the issuance
of an Order. The Commission should issue Interim Orders
only with caution and if there is doubt, an Order should
not issue. The onus is on the applicant and in this matter,
particularly as the hearing and determination of the matter
is listed to occur within approximately three weeks’ time.
There is no reason to believe that the final Order sought
by the union would not be able to remedy any unfairness
arising from the dismissal.
Burswood also queries the text of the draft of the Order
submitted by the union. It states that the circumstances
surrounding the dismissal indicate that there is no
substantive position to which Mr Mitchell is able to be
reinstated because he is unfit to perform the totality of
the duties of an Environmental Services Attendant with
the respondent. The Commission does not have the power
to create a job for Mr Mitchell and the union itself does
not know the duties proposed by its own draft Order.
Burswood also refutes the suggestion that it is in breach
of Orders 1 and 3 issued by Wood C. It says that Mr
Mitchell was dismissed for “continued and willful refusal
to obey a lawful and reasonable instruction”.

Conclusion
8 Time necessitates only the briefest explanation of the
Commission’s conclusions. I make the assumption,
without necessarily deciding, that the application lodged
in the Commission by the union is properly characterised
simply as “a claim of harsh, oppressive or unfair
dismissal”, and not as an application for a conference
about such a claim. I have reached the conclusion that
the Commission has the jurisdiction to issue an Order as
sought. I do so because to interpret section 23(3)(h) of
the Act as urged by Burswood would mean that the
Commission would, on a claim of unfair dismissal being
made to it, be restricted only to: an Order of payment to
the claimant of an amount to which the claimant is entitled
(s.23A(1)(a)), order compensation for loss or injury
caused by the dismissal (s.23A(1)(ba))and any ancillary
or incidental Order that the Commission thinks necessary
for giving effect to any Order made under the subsection
(s.23A(1)(c)).
9 One consequence of such an interpretation would be that
the powers under s.27(1), for example, would not be
available to it. Thus, the Commission, on a claim of harsh,
oppressive or unfair dismissal, would not be able to dismiss
the matter or any part thereof, or refrain from further hearing
or determining the matter if it is satisfied that any of the
circumstances in section 27(1)(a) of the Act are present. It
would not be able by Order to adjourn proceedings under
section 27(1)(f) of the Act. It would not be able by Order to
make the Orders that may be just with respect to
interlocutory proceedings under section 27(1)(o) including
the issues to be submitted to the Commission, the persons
to be served with notice of proceedings, delivery of
particulars of the claims of all parties, admissions, discovery,
inspection or production of documents, inspection or
production of property, examination of witnesses and the
place and mode of hearing.
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10 There is current authority for the proposition that s.27(1)
is a most important provision for the proper functioning
of the Commission and that in the absence of a very clear
contrary legislative intention, there would appear to be
good reason against adopting an interpretation which
limits the powers of the Commission which it provides:
Food Preservers Union v AFMEPKIU [2001] WASCA
136, unreported, 27/4/01 paragraph 22. The observation
of the Industrial Appeal Court should not be taken out of
context, however, I find it quite relevant to this matter.
Having regard to the importance to a fair hearing of the
process of discovery, inspection or production of
documents, for example, it would be odd if the legislature
intended that a person claiming to have been unfairly
dismissed could only have discovery, inspection or
production of documents held by the other party if that
party chooses to agree, and have no recourse to the
Commission in the absence of agreement. After all, the
power to make an Order for discovery, inspection or
production of documents is available when any other
industrial matter, including a claim under s 29(1)(b)(ii)
by a person that he/she has not been allowed by his/her
employer a benefit, not being a benefit under an award or
order, to which he is entitled under the contract of service,
is referred to the Commission.
11 If the claim of harsh, oppressive or unfair dismissal is
referred to the Commission under s.29(1)(b)(i) of the Act,
the interpretation urged by Burswood would reduce the
powers of the Commission available under s.32. of the
Act. Thus, although by s.32(1) of the Act the Commission
would be obliged to “endeavour to resolve the matter by
conciliation”, it would not have the power which that
section otherwise provides to make such orders as will in
the opinion of the Commission enable conciliation or
arbitration to resolve the matter or encourage the parties
to exchange or divulge attitudes or information which in
the opinion of the Commission would assist in the
resolution of the matter.
12 In my view, a clear legislative intent to that end would be
necessary to permit such a conclusion to be safely reached.
13 For those reasons I find that s.23(3)(h) is intended to the
codify the powers of the Commission to issue final orders
upon a finding that a dismissal is harsh, oppressive or
unfair. I find that in this matter, s.23(3)(h) does not prevent
the Commission exercising the powers that are contained
within s.44 of the Act.
14 I pause to note that Mr Kelly sought leave to amend the
claim before the Commission to include the claim that
the dismissal of Mr Mitchell also was unlawful. By this
means, Mr Kelly argues that the restriction in s.23(3)(h)
does not apply. Over the objection of Mr Blyth, I grant
leave to amend the claim, notwithstanding that it does
not affect the conclusion which I have reached. The
union’s claim is, ultimately, a question for it alone. I find
that the amendment sought is within jurisdiction. An
industrial matter is defined by the Act as being any matter
affecting or relating to the work, privileges, rights or duties
of employers or employees in any industry, and includes
any matter relating to the dismissal of any person. In my
view, whether the dismissal of a person is unlawful is
“any matter relating to” that dismissal. I therefore
conclude that whether a dismissal is unlawful is of itself
an industrial matter and it is capable of being referred to
the Commission by this union on behalf of Mr Mitchell.
15 As to whether an Order should issue, I have found
the following issues of importance. The Commission
has been informed that the dismissal of Mr Mitchell
is one of a number of issues which are currently in
dispute between the union and Burswood. Some of
the issues arise directly from matters concerning Mr
Kelly, including a prosecution before an Industrial
Magistrate and a matter in the District Court. Both
Mr Kelly and Mr Blyth used terms to describe the
industrial relations between the parties which allow
me to reach the conclusion that their industrial
relations are indeed at a very low ebb. That is not to
say that their industrial relations are not able to further
deteriorate. Deterioration is a relative concept.
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16 I can appreciate for the reasons referred to by Mr Kelly
that the union’s members at Burswood are unhappy at
the dismissal of Mr Mitchell. Relations between the union
and Burswood will cover a multitude of other areas and
the attitude of the union towards Burswood may well be
conditioned by the attitude of its members, or some of
them, towards their employer. In my view, industrial
relations may deteriorate notwithstanding that there may
not be industrial action apparent. I do not attach great
significance either way to the time between the date of
the dismissal and the lodging of this application and the
convening of the conference. In my view, the
circumstances that Mr Kelly has put to the union indicate
that the Commission should take steps to prevent a further
deterioration.
17 Mr Mitchell has, on the information before me, an
unblemished work record and Burswood did not submit
otherwise. His age is a factor which might mean that it
will be difficult for him to find casual work for the period
until the determination of the union’s claim. The union
seeks the reinstatement of Mr Mitchell in the substantive
hearing and if one is made following the arbitration of
this matter, it may not be able to redress all of Mr
Mitchell’s financial loss arising from his reinstatement.
The programme adopted for the arbitration of the union’s
claim is of relatively short duration and I do not consider
that the form of Order sought will impose a financial
hardship on the respondent. Conversely, the absence of
such an Order will, as I find, impose some hardship on
Mr Mitchell. The balance of convenience is, in my view
in favour of Mr Mitchell.
18 Finally, and again over the submissions of Mr Blyth, it
appears to me to be quite arguable that Mr Mitchell’s
dismissal contravenes at least Order 3 or the Order issued
by Wood C. That is not a matter for me to determine
here, and is not a matter about which I express a concluded
opinion. Nevertheless, it is an important matter which in
my view this assists in concluding that the balance of
convenience is in favour of Mr Mitchell.
19 As to the form of an Order to issue, while I appreciate the
points raised regarding uncertainty in the union’s draft
Order, it appears to me that an Order should issue which
reinstates the contract of employment between Mr
Mitchell and Burswood immediately before its
termination on 23 April 2001. The duties which are then
to be performed by Mr Mitchell will, and under the
umbrella of the Order of Wood C., be a matter between
Mr Kelly and his union on the one part and Burswood on
the other. If an agreement is not possible, the duties to be
performed are to be those referred to by Dr Robinson as
Mr Mitchell’s “present form of work” in his letter to
Burswood of March 8 2001 which was presented to the
Commission and is attached to these Reasons.
20 I regard as entirely valid the observation by Mr Kelly
that Burswood has accommodated since 1994 Mr
Mitchell’s inability to perform the totality of the duties
of an Environmental Services Attendant. I do not regard
it as an impossible task for useful work to be identified
on an interim basis pending the hearing and determination
of the union’s claim and for that previous accommodation
to be extended to him for this limited period. If Mr
Mitchell is ultimately successful in being reinstated
following the determination of the union’s substantive
claim, the work he is to perform may well be a matter for
submission at that time.
21 The Order to issue will also provide that Burswood not
dismiss Mr Mitchell from his employment during the
currency of this Order. This step is not taken lightly
however this blanket prohibition is intended to avoid the
present situation which has arisen where the issue of
whether or not Burswood has breached Order 3 of Wood
C appears to turn upon the characterisation of the reason
for the dismissal. The Order to now issue is of limited
duration and if within that time circumstances arise which
cause Burswood to consider that Mr Mitchell should be
dismissed it will have the right to seek to vary the terms
of that provision in the Order to enable it to do so.
22 A minute of proposed order now issues.
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Supplementary Reasons for Decision.
At the Speaking to the Minutes the follows issues were
raised.
Burswood requested further time to consider matters to
be raised at the speaking to the minutes because of the
history of this issue and that it concerns not just a single
officer of Burswood . I indicated that given the limited
purpose of a Speaking to the Minutes I would not adjourn
the Speaking to the Minutes at this stage.
In relation to the mattes raised by Mr Kelly, I indicate
that the intention of Order (1) is that Mr Mitchell be reinstated to the same position held by him immediately
prior to his dismissal, including the same classification,
wage rate and so on. In my view no amendment to the
Order is necessary.
In relation to Order (2), as I understand the issue raised
by Burswood, the “present form of work” in the letter
from Dr Robinson may be work which no longer exists.
In my view, if that is so, then in default of agreement
between the parties, Mr Mitchell is to be provided duties
from the range of duties performed by him prior to
December 2000. I repeat for the record the comment I
made at the Speaking to the Minutes that with good will
on both sides there is no reason why an agreement as to
the duties should not be possible.
As to Order (3) and (4), I agree with the point raised by
Mr Blyth that in the event that circumstances arise which
causes Burswood to consider that Mr Mitchell should be
dismissed, it should have the right to seek to revoke the
Order as well as the right to seek to vary the terms of the
Order.
Finally, while it is understood that Mr Mitchell is reinstated as from 8.00am Tuesday, 1 May 2001 I
acknowledge the point raised by Mr Blyth that the terms
of Order (2) will not be complied with by that time.
Accordingly, the Order will be amended to provide that
although Mr Mitchell is re-instated as from 8.00am, the
duties to be provided to him should be provided no later
than 12 noon on 1 May 2001.
Order accordingly.
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Order.
HAVING HEARD Mr D. Kelly on behalf of the applicant and
Mr G. Blyth (as agent) on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby ORDERS THAT—
(1) Burswood Resort (Management) Ltd reinstate Mr
Derek Mitchell as from 8.00am Tuesday, 1 May 2001
into the position held by him immediately prior to
his dismissal on 23 March 2001.
(2) The duties to be provided to Mr Mitchell be those
duties agreed upon between Mr Mitchell and the Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch on the
one part and Burswood Resort (Management) Ltd
on the other and in default of agreement, those duties previously provided by Burswood Resort
(Management) Ltd and referred to as the “present
form of work” in the letter from Dr Robinson dated
8 March 2001. If the duties referred to in the letter
from Dr Robertson no longer exists, the duties to be
provided are to be the duties from the range of duties performed by him prior to December 2000.
(3) The duties to be provided to Mr Mitchell shall be
provided such that he commences work no later than
12 noon on Tuesday, 1 May 2001.
(4) Burswood Resort (Management) Ltd not dismiss Mr
Derek Mitchell from his employment during the
currency of this Order.
(5) Either party has liberty to apply to vary, cancel or
revoke this Order upon giving the other party 24
hours’ notice.
(6) This Order comes into effect on the date hereof and
ceases to operate on and from the date of the decision of the Commission in Application CR89 of
2001.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.
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Reasons for Decision.
This is a matter referred for hearing and determination
pursuant to s 44(9) of the Industrial Relations Act 1979
(“the Act”). The applicant and the respondent are in
dispute in relation to the issuance of a written reprimand
to a member of the applicant, Mr Beggs, alleging that Mr
Beggs breached the BHP Iron Ore Tagging Regulations
(“the Regulations”). The applicant also alleges that Mr
Beggs was victimised by the respondent, by reason of
his membership of the applicant.
The respondent denied these allegations and it opposed
the applicant’s claim for the removal of the reprimand
from Mr Beggs’ personal file.

Facts
3. The facts are relatively straightforward in this matter and
may be shortly stated as follows. The respondent employs
Mr Beggs as a mineworker engaged in its ore truck
workshop at the Mt Newman Mining operations. His
duties in this position involve servicemen’s duties,
operating the lube truck, attending the checkpoint,
assisting tradesmen and other general duties in and about
the workshop. On or about 29 June 2000, Mr Beggs was
working on a water cart in the workshop. At some point
that morning, Mr Beggs was approached by his foreman
and told that he had the key in the padlock on his red
danger tag (“the Tag”) that was said to be in breach of the
Regulations. Mr Beggs went to inspect the Tag and saw
that the key was not in the lock but was attached to the
end of the tag. He told the foreman this who responded
to the effect that this was still a breach of the Regulations
and furthermore, the Tag was not legible, which also
constituted a breach. An incident report was prepared in
relation to this, which was tendered by the respondent as
exhibit R10. The complaints in the report included that
firstly, Mr Beggs’ padlock key was attached to a chain
connected to the Tag and secondly, the name on the Tag
was not legible, both of which were said to constitute a
breach of the Regulations.
4. It was Mr Beggs’ evidence, that attaching the padlock
key in the manner that he did was a common practice in
the workshop. Indeed, on the day in question, Mr Beggs
took a number of photographs of tags on various pieces
of machinery, to show that this was the case. These
photographs were tendered as exhibit A3. The following
day, the issue in relation to the tags was the subject of
discussion involving Mr Bennetts, the respondent’s team
leader in this area and other employees, at a “toolbox”
meeting. Mr Bennetts raised the issue as to whether
attaching the keys to the tags in the manner done by Mr
Beggs was a common practice. Those attending the
toolbox meeting said it was and a number of them showed
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Mr Bennetts their tags. According to Mr Beggs, about
two thirds of them attached their keys in the same way.
5. It was Mr Beggs’ evidence that Mr Bennetts did not
examine the other tags in terms of legibility. As a result
of this, the allegation that Mr Beggs had breached the
Regulations by not completely removing his key from
the lock was not progressed further. However, Mr Beggs
received a written reprimand from Mr Knuckey, the
respondent’s manager mine maintenance, dated 29 June
2000, because the Tag was illegible. The reprimand was
exhibit A10. The Tag had Mr Beggs’ name and department
on it, in felt pen, and two fields on the Tag, they being his
employee number and classification, were not filled out.
The respondent’s complaint as expressed in the written
reprimand was that tags must be clearly filled out so that
in particular, in an emergency situation, it can clearly be
seen from the tag who is working on the particular piece
of equipment or machinery.
6. It was Mr Beggs’ evidence that Mr Knuckey’s concern
with the Tag was that it was faded and others from
different work areas would not be able to identify it clearly
in an emergency. Mr Beggs considered that the respondent
had unfairly singled him out, because he had earlier
reported a tagging breach in relation to a contractor.
Despite suggesting in evidence that the respondent’s
management as a whole had taken action against him in
particular, Mr Beggs was not able to indicate any
particular manager or supervisor of the respondent who
was victimising him. He said that his concern was that he
was the only one “pulled up” for a tagging breach, in
relation to the key issue, when many other employees
did the same thing. In cross-examination, Mr Beggs
conceded that there appeared to be no discretion in the
Regulations as to what fields on the tags should be filled
in.
7. There was also evidence adduced from Mr Beggs as to
three previous incidents leading to written reprimands
being issued by the respondent. The first reprimand was
dated 11 May 1998 and concerned an incident whereby
Mr Beggs drove a lube truck into a “whopper stopper”,
in a careless manner. This reprimand was exhibit R1. The
second incident involved a reprimand issued on 3
February 1999 concerning an incident that occurred on
19 January 1999 when Mr Beggs rolled a lube truck onto
its side in the mine. This reprimand was exhibit R2. The
final incident concerned a reprimand dated 11 November
1999 when Beggs was reprimanded for doing “wheelies”
at the respondent’s light vehicle wash pad on or about 9
November 1999. This reprimand was tendered as exhibit
R4.
8. There was also reference to a memorandum from Mr
Knuckey to Mr Beggs, dated 12 April 2000, dealing with
some damage done to a lube truck that resulted in a
disciplinary inquiry being carried out on 11 April 2000.
This note, which was exhibit A1, referred to an acceptance
by the respondent that the damage concerned was
accidental and there appeared to be no further action taken.
It was alleged however, that the sump damage of the kind
sustained by the lube truck, had been sustained previously
by other employees, without there having been any
disciplinary inquiry.
9. In relation to the three written reprimands that have been
referred to in the evidence of Mr Beggs, he accepted in
evidence that it would have been open for the respondent,
within six months of the November 1999 incident, to
dismiss him if there occurred any further disciplinary
action and/or incidents.
10. The applicant also called evidence from Mr Bagnall. He
said that to his knowledge, as a lube truck driver, he has
not known of any employee being investigated for damage
to the sump of the lube truck. He admitted however, he
did not know of any employee who had done as much
damage to vehicles as that done by Mr Beggs.
11. The respondent has employed Mr Fairbrass for about 10
years as a mineworker. He said that he was present at the
time of the discussions with Mr Banks and Mr Bennetts
in relation to the practice of keeping padlock keys attached
to tags. His evidence was that Mr Bennetts was genuinely
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surprised when he was made aware that the practice of
keeping padlock keys attached to chains and the like on
tags was quite widespread. Mr Fairbrass also agreed in
evidence that since Mr Knuckey commenced with the
respondent, a greater emphasis had been placed by him
on compliance with the Regulations and a higher profile
generally given to tagging issues. Exhibit A4 was Mr
Fairbrass’ own “blue tag”. This tag had all the fields on it
completed, although it was completed in black felt pen,
albeit it was quite clearly written. His evidence was he
completed all the fields, as he understood this was what
was required by the Regulations.
Also called to give evidence on behalf of the applicant
were Mr Portland and Mr Bevan. Both employees testified
that it had been a long-standing practice as far as they
were aware, to hang padlock keys on tags. Their evidence
was that not long after the incident with Mr Beggs, there
was a direction by the respondent that employees were
not to leave keys in padlocks or attached in any way to
the tags. As to the complaint regarding the legibility of
Mr Beggs’ tag, Mr Bevan testified that he was present at
the disciplinary inquiry with Mr Beggs in relation to this
issue. He said that the management representatives at the
meeting said they could read Mr Beggs’ tag but a primary
concern was that someone from outside of the department
might not be able to, if they did not know Mr Beggs.
Mr Bevan said that he was not aware of any personality
clashes between Mr Banks and Mr Beggs and he would
be surprised to hear of any allegation that Mr Banks had
victimised him. He testified that he regarded Mr Banks
as a good foreman and he had not treated him at any time
in an unfair manner. As to the focus of the respondent on
the Regulations, he also confirmed that since Mr
Knuckey’s arrival, the prior informal approach to
compliance with the Regulations has been replaced with
a more formal approach. He also thought that Mr Beggs
was unfairly singled out on the particular day in question.
There were a number of witnesses called on behalf of the
respondent. Mr Banks has been a foreman in the mine
engineering workshop for approximately 10 years and
employed by the respondent for almost 22 years. He said
that prior to Mr Knuckey’s arrival at the workshop the
approach to the Regulations was less formal and usually
breaches were dealt with by verbal counselling. His
evidence was that after Mr Knuckey’s appointment, Mr
Banks told the employees in the department that the
Regulations would be applied and this was repeated on a
number of occasions. Disciplinary action would follow
any breaches. Mr Bank’s emphatically denied in any way
targeting Mr Beggs in this regard.
In relation to the incident in June 2000, Mr Banks
described how he came across the Tag that led to two
concerns, they being the attachment of the key by a chain
to the tag, and its legibility. As to the former, he gave
evidence about the subsequent meeting with Mr Bennetts,
where he said at least 50% of the employees in the
workshop also confirmed that they also attached their keys
in the same manner. Accordingly, this matter was not
further pursued in relation to Mr Beggs.
In relation to the legibility issue, Mr Banks said that the
Tag was hard to decipher and not all the fields were
completed. It was also Mr Banks’ evidence, that when
the fact that a number of other employees also attached
their keys to the tags as did Mr Beggs, became apparent,
no one from the respondent went out to actually inspect
the other tags. In relation to the Tag, Mr Banks testified
that his primary concern was to determine the issue with
Mr Beggs’ tag and he did not know why he did not go
and look at other tags.
It was Mr Bennett’s evidence that when the issue of Mr
Beggs’ tag was brought to his attention, he decided that
the matter needed to be investigated because there were
tagging issues in the department. He denied that he
suggested to or instructed Mr Banks to go and specifically
inspect Mr Beggs’ tag. He also denied that there was a
policy by the respondent to selectively apply the
Regulations. He said that he requested that the supervisors
and foremen get more involved in communicating the
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need for compliance with the Regulations to ensure that
safety concerns are met. As to the specific incident
concerning Mr Beggs, Mr Bennetts also testified that he
thought that Mr Beggs was not taking the matter seriously.
Mr Bennetts was not able to say why he chose not to go
and inspect other tags, when he was advised that other
employees also adopted the same practice. Whilst Mr
Bennetts said that from reading the Tag he was able to
see that it belonged to Mr Beggs, this was because he
knew whom it belonged to.
18. Mr Michoff, a foreman employed by the respondent, also
said that on his shift, opposite to that of Mr Beggs, since
the Regulations came out employees had removed their
keys from the tags.
19. Mr Knuckey denied deliberately singling out Mr Beggs.
However, to his considerable credit, Mr Knuckey
conceded in cross-examination that if he were in Mr
Beggs’ shoes, whilst being the only one investigated, he
could understand how Mr Beggs may have felt he was
being victimised. In light of the fact that other employees
said and demonstrated that keys were left attached to tags,
he decided there would be no disciplinary investigation
in relation to this aspect of the Tag.
20. As to the legibility issue, Mr Knuckey said that his concern
was that it was difficult to read the Tag and in particular,
it may not be identified easily by others outside of Mr
Beggs’ department and accordingly, a breach of the
Regulations had occurred. In cross-examination, it was
Mr Knuckey’s evidence that when he commenced in the
department in April 2000 he made a point of taking a
firm line on tagging and compliance with the Regulations.
Mr Knuckey also testified that he, Mr Bennetts and Mr
Bevan could read the Tag but his concern was that others
in particular outside of the department, might not have
been able to read it.
21. Importantly, Mr Knuckey also conceded in crossexamination that if an employee had told him that other
employees were similarly engaging in conduct in breach
of the Regulations, then he would have investigated this.
He also accepted that this might have changed his
approach to the Beggs matter.
Findings and Conclusions
22. I am satisfied on the evidence and I find that prior to the
appointment of Mr Knuckey by the respondent, the
respondent’s application of the Regulations in the
maintenance department involved a less formal approach
to discipline. With the commencement of Mr Knuckey,
the issue of compliance with the Regulations has been
given a considerably sharper focus and a more pro-active
approach to enforcement of the Regulations has been
adopted. From a safety perspective, in my opinion, this
is a laudable objective. It is also apparent from the
evidence that Mr Beggs has also been active in the area
of being vigilant as to possible tagging breaches and this
is also laudable.
23. The circumstances leading up to the incident with the
Tag are not essentially in dispute. I am satisfied and I
find that as a result of an inspection undertaken by Mr
Banks, it was found by the respondent that the Tag, as it
was on or about 14 June 2000, was said to not comply
with the Regulations. As to the key issue, I am satisfied
on the evidence and I find that as a result of subsequent
inquiries, it became apparent that the practice of leaving
keys attached to a tag, was not an uncommon one and
accordingly, no disciplinary action was taken against Mr
Beggs in relation to this particular issue. I also find
however, that notwithstanding the apparent breaches of
the Regulations by other employees in this regard, no
other employees’ tags were inspected on or about the time
of the incident involving Mr Beggs.
24. As to the Tag itself, which was exhibit R9, it was readily
apparent to the Commission, as at the time of these
proceedings commencing, that the Tag was not easily read.
Whilst Mr Beggs’ name could be deciphered, the felt pen
writing was definitely substantially faded and I have no
doubt that my ability to read it was considerably assisted
by the fact that I knew whose tag it was. Additionally, only
two of the four fields set out on the Tag were completed.
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25. It is the case that industrial courts and tribunals have
always taken a serious view of the application of tagging
regulations in the workplace, because of the obvious
safety implications arising: Electrical Trades Union of
Workers of Australia (Western Australian Branch) v
Hamersley Iron Pty Ltd (1983) 63 WAIG 234; Mt Newman
Mining Co Pty Ltd v Amalgamated Metal Workers and
Shipwrights Union of Western Australia (1984) 64 WAIG
352; Collins v Mawson Pacific Ltd (1990) 70 WAIG 4128;
Outuzar v Newcrest Mining Ltd (1997) 77 WAIG 2379.
26. The relevant provision of the Regulations relied upon by
the respondent in giving Mr Beggs a written reprimand
was regulation 1.3.1(d) which provides—
“d. Ensure the Personal Danger Tag is legible and
clearly visible.”
27. The Regulations are clearly designed to ensure that as far
as possible, employees work in an environment in which
a safe system of work is present. This is required by both
statute and the common law. All persons involved in the
workplace must, it is trite to observe, take matters such
as the Regulations seriously. In my opinion, given the
purposes and object of instruments such as the
Regulations, their provisions should be strictly construed.
28. The Shorter Oxford English Dictionary defines “legible”
as follows—
“a. Of writing: Plain; easily made out. b. Of compositions: Accessible to readers; also, easy to read,
readable...”
29. Therefore, was the Tag legible on the basis of the ordinary
and natural meaning of the word as used in the
Regulations? In my opinion, it was not. Whilst it could
be said that the Tag was decipherable, this does not mean
that it was legible. The Tag was not, and remains, unclear
and this would be all the more so in my opinion, for
someone who did not know the owner of the Tag.
Furthermore, all of the fields on the Tag were not
completed. Whilst the Regulations do not specifically
direct employees to complete all of the fields, the fact
that the fields exist on tags in my view, requires that they
be completed. This is simply a matter of common sense.
It is not a matter of discretion open to employees as to
which fields they choose to complete. Clearly, the fields
are used to more readily identify the particular person
and the area from which the person comes. To come to a
contrary view would be inconsistent with the purposes
and object of the Regulations, to which I have referred
above.
30. In all of the circumstances, I am of the opinion that the
Tag did not comply with the Regulations and accordingly,
there was a breach.
31. However, that is not the end of the matter from an
industrial point of view. It was clear on the evidence before
the Commission that a number of similar breaches of the
Regulations have occurred. In this regard, I merely refer
to exhibits A4, A9 and A16. This is to be contrasted for
example, with the tag of Mr Walton tendered as exhibit
A8. In this case, the tag is legible by engraving and all of
the fields are completed.
32. As at the time of the investigation into Mr Beggs, it was
clear on the evidence that the supervision elected to not
inquire further as to the state of other tags when it was
apparent from what was told to them by employees in
the workshop, that more likely than not, breaches of a
similar kind were occurring. Notwithstanding this, it was
only Mr Beggs who was fully investigated and who
received a reprimand. As I have already noted above, Mr
Knuckey to his credit observed that had he been aware
that other employees were not investigated at the material
time, this might have influenced his decision to issue the
warning to Mr Beggs. If breaches of the kind complained
of by the respondent are to be strictly enforced in
accordance with the Regulations, then it is important from
an industrial point of view, and as a matter of fairness,
that such strict application be consistent and across the
board. In this regard, for the future, employees should be
clearly advised that it is the respondent’s intention to not
only apply the Regulations but to police them “to the
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letter” and make it plain that breaches of the kind now
under consideration will lead to appropriate disciplinary
action. It should also perhaps be the case that the
respondent undertake random audits of these matters and
that the employees be advised of this.
33. For these reasons, I am of the view that the issuance of
the reprimand to Mr Beggs was, in all the circumstances,
industrially unfair and the reprimand should be removed
from his personal file. However, notwithstanding this
conclusion, I am not at all persuaded that the respondent’s
conduct was motivated by Mr Beggs’ position as a union
convenor. I am also not satisfied that the earlier incidents,
to which I have referred above in the evidence, were the
result of a similar motivation. In short, I am not therefore
satisfied that Mr Beggs was victimised in the manner
alleged by the applicant or at all.
34. It is also clear from this case, that the tags used by
employees should for the future, if not already, be
engraved and a clear direction issue that all fields on the
tags must be completed for the purposes of compliance
with the Regulations. Breaches in that regard should be
dealt with by the respondent accordingly and consistently.
35. A minute of proposed order to give effect to these reasons
now issues.
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Application upheld. Order issued.
Mr M Llewellyn
Mr H Downes as agent

________________________________________________________________________

Order.
HAVING heard Mr M Llewellyn on behalf of the applicant
and Mr H Downes as agent on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—
THAT the reprimand dated 29 June 2000 issued to Mr
Ross Beggs by the respondent be removed from Mr
Beggs’ personal file.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.

2.

Reasons for Decision.
This is a matter referred pursuant to s 44 (9) of the
Industrial Relations Act 1979 (“the Act”). The subject
matter of the dispute involves the proposed transfer of 12
employees from the respondent’s mine engineering
workshop (“MEW”) to its mining operations at its Mt
Newman operation for a six-month trial period. The
particulars of the dispute are set out in the memorandum
of matters referred for hearing and determination as
follows—
“The applicant and respondent are in dispute as to
the proposed transfer of twelve (12) employees from
the respondent’s MEW section to mining operations
at its Mt Newman site for a six month trial.
The respondent says that such a transfer is consistent with the terms of the Ongoing Change Agreement
II contained at clause 3 of the BHP Iron Ore Enterprise Bargaining Agreement No AG 333 of 1997
(“the Agreement”) and wishes the transfer to proceed.
The applicant says that the proposed transfer—
1. Constitutes a forced redundancy;
2. Arises as a consequence of the engagement
by the respondent of contractors in the MEW
to perform work previously performed by employees; and
3. Is not supportable under the Agreement.
The applicant opposes the respondent’s proposed
course of action.”
The applicants in the proceedings are the Australian
Workers Union, West Australian Branch, Industrial Union
of Workers (“the AWU”) and the Transport Workers Union
of Australia, Industrial Union of Workers, Western
Australian Branch (“the TWU”) (“the applicants”), with
BHP Iron Ore Ltd as the respondent employer (“the
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respondent”). Additionally, on the commencement of the
hearing of the matter, the Construction Mining, Energy
and Timberyards and Sawmills Industrial Union of
Workers (“the CMETSU”), the Communications,
Electrical, Electronic, Energy, Information, Postal,
Plumbing and Allied Workers Union of Australia,
Engineering and Electrical Division, WA Branch (“the
CEPU”) and the Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union—WA Branch (“the
AFMEPKIU”) sought and were granted leave to intervene
in the proceedings (“the interveners”).
3. Mr Llewellyn represented the applicants, after Mr Burton
withdrew from the proceedings at an early stage. Mr
Power of counsel and with him Mr Downes as agent
represented the respondent. Representing the interveners
was Mr Young.
Contentions of the Parties
4. The applicants, supported by the interveners, submitted
that the effect of the respondent’s proposal was to seek to
move mine worker employees in the MEW to the mine
production department, and to consequently re-classify
those employees as production employees. It was
submitted that in meetings between the respondent and
employee representatives, to announce the proposed
changes, the respondent told the employees that once
moved to the production department, contractors would
be engaged to perform their work.
5. As to the history of the various industrial instruments
relevant to these proceedings, the applicants submitted
that the first Ongoing Change Agreement (“OC I”) was
negotiated within the BHP Iron Ore Pty Ltd BHP Iron
Ore (Goldsworthy) Pty Enterprise Bargaining Agreement
II 1995 (“EBA II”). Subsequently, as a result of
negotiations for a new enterprise agreement, which
became known as the BHP Iron Ore Enterprise Bargaining
Agreement III 1997 (“EBA III”), OC I was amended and
became known as Ongoing Change Agreement II (“OC
II”), which was incorporated into EBA III at clause 3.0.
The applicants said that the meaning and effect of what
was contemplated in OC I was contained in a letter from
a Mr Grogan, the then manager of industrial relations at
the respondent, which letter referred to some “60 odd
efficiency improvements listed in EBA II are the types of
changes that in the future the company wants to make”.
The submission was that this equally applied to OC II, as
contained in EBA III.
6. It was the submission of the applicants that given the
terms of OC II, and its history, it could not be used by the
respondent to forcibly make employees redundant nor to
forcibly change the classification of an employee. It was
submitted that this course of action was also directly
contrary to commitments given by the respondent during
negotiations for EBA III, as to the use of what became
OC II. There was a further submission by the applicants
that the ongoing change process had never been utilised
by the respondent in the manner now sought to be applied,
to move employees from one department to another
against their will, and to re-classify them.
7. It was also said by the applicants that as the terms of OC
II are ambiguous as to the type of changes contemplated
by it, the Commission, in its interpretation of it, can have
regard to extrinsic materials. It was the ultimate
submission of the applicants that if the respondent wanted
to pursue such a change, then it would have to proceed
by way of negotiations with the relevant employees and
their unions.
8. Not surprisingly, the respondent had a different view of
the matter. Counsel submitted that in accordance with
OC I contained in EBA II, the unions party to EBA II
consented, subject to certain conditions, to permit the
respondent to initiate one to three month trials of changes
in the workplace. If at the conclusion of the trial period
the relevant unions opposed the introduction of the
changes, then application could be made to the
Commission to determine the issue. With the introduction
of OC II within EBA III, the respondent submitted that it
could initiate trials of changes in the workplace from one
to six month periods, subject only to the express
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limitations in OC II, despite any objection of the unions.
It was submitted by the respondent that pursuant to the
terms of OC II, on 8 September 2000, the respondent
gave notice of its intention to trial the relocation of some
mine worker employees in the MEW from the mine
maintenance department to the mine production
department. It was denied by the respondent that it was
said that contractors would do the work previously
performed by the relocated employees.
10. The respondent also denied that the proposed trial
involves forced redundancies and in that regard,
submitted that the meaning of “redundancy” is to be
interpreted consistent with the terms of clause 31 of
the Iron Ore Production and Processing (Mt Newman
Mining Company Pty Ltd) Award No. A 29 of 1984
(“the Award”), such that there needed to be a
termination of employment, which would not arise
as a result of the proposed trial.
11. In short, the respondent submitted that the proposed trial
is in accordance with OC II and believes that it will
demonstrate improved productivity and other efficiencies
within its operations.
12. As to the terms of OC II, it was submitted by counsel for
the respondent that the terms of OC II were clear and
unambiguous and resort to extrinsic material was both
unnecessary and impermissible. In that connection,
counsel for the respondent made a standing objection to
evidence going to the intention of the parties to OC II,
which objection was duly noted by the Commission.
Issues
13. At least in substantial part, issues arising in this matter
include whether the terms of OC II contemplate the
change as proposed by the respondent. Secondly, if so, a
further issue is whether the proposal falls into one of the
exclusion’s contained in OC II or constitutes “wholesale
contracting out” in the MEW, which was common ground
to not be contemplated by OC II.
9.

Factual Background
14. There was a considerable amount of evidence lead by the
applicants and the respondent in relation to this matter.
For present purposes, I propose to only summarise the
relevant evidence before turning to my findings and
conclusions.
15. The background to the proposed changes was outlined in
the evidence of Mr Geoffrey Knuckey, the respondent’s
manager mine maintenance at Newman. He testified that
the MEW is a section within his responsibility. The MEW
comprises areas including the haul truck maintenance
workshop, operated and staffed by a contractor, Westrac,
and the plant maintenance workshop (“the CAT shop”),
which is operated and staffed by employees of the
respondent in mine worker, tradesperson and apprentice
classifications. The function of the CAT shop is to
maintain mobile plant such as water carts, dozers, frontend loaders and graders. There were, at the time of these
proceedings, approximately 38 employees and a number
of apprentices employed in the CAT shop, excluding
supervisory and managerial personnel.
16. Of these 38 employees, there are some 13 mine workers
the subject of the proposed trial, whom are referred to as
the “lube crew”. These 13 mine workers comprise nine
employees engaged in lube truck and check point duties
on a full time basis. Of these nine employees, seven of
them drive lube trucks full time. The remaining four mine
workers are relief lube truck drivers, one of whom has
been on light duties since in or about June 2000. The
core duties of the lube truck drivers is to drive lube trucks
in the mining operations, to attend to refuelling,
lubricating and the topping up of coolant and hydraulic
oils for the various pieces of mining equipment used in
the mining operations department. The four relief lube
truck drivers, when not doing relief driving work, engage
in a range of other duties including assisting
tradesperson’s; bucket hardware and ground engaging
tools; assisting with the servicing of mobile equipment
and general cleaning duties around the workshop and
workshop offices.

1256

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

17. Mr Knuckey testified that of the nine mine workers and
one tradesperson engaged on lube truck and check point
duties, all, with the exception of four full time drivers,
report to the CAT shop at the commencement of their
shift. The four full time drivers liaise with the production
department and receive instructions for equipment
refuelling. It was Mr Knuckey’s evidence that there are
three lube trucks in the department, with two lube trucks
normally operating on each shift. As well as driving, an
employee may also during a shift have to attend to
refuelling and oiling at the check point, depending upon
production requirements.
18. Mr Knuckey gave evidence as to the reason for the
proposed change. He testified that soon after becoming
responsible for the MEW, he formed the view that there
was insufficient meaningful work for the mine workers
to perform and there appeared to be a lot of unproductive
time. He also said there were some concerns about the
CAT shop being contracted out. This led to Mr Knuckey
reviewing the staff arrangements for the CAT shop. As a
result of this review, Mr Knuckey came to the conclusion
that the optimum manning level in the CAT shop would
be 20 employees for scheduled work and one employee
to cover “peak” work, giving a total of 21 employees. He
therefore concluded that there should be a reduction in
manning levels.
19. A number of meetings were held by senior management,
including those from the production department. The
conclusion from this process was a proposal by the
respondent that the majority of mine workers, including
the lube truck drivers, would be transferred to the mining
operations department “on the hill” on a trial basis in
accordance with OC II. It was intended that the
responsibility for lube truck drivers be transferred to the
production department, and the lube truck drivers be
trained and operate haul truck vehicles in mining
operations, to assist in achieving budgeted total material
movement.
20. Based upon advice Mr Knuckey received, by
memorandum dated 8 September 2000 (exhibit AWU 1)
Mr Knuckey notified the relevant on site union officials
of his intention to relocate the mine worker employees to
the mining department in accordance with OC II,
contained in EBA III. It was proposed that this commence
from in or about mid October 2000. Mr Knuckey and Mr
Spoonheim made a presentation to the relevant site union
convenors a copy of which was tendered as exhibit AWU
2. As to the “why” in the proposal being advanced, the
presentation referred to the MEW having more people
than required to operate at the equivalent efficiency to
contractors; there was a labour shortage “on the hill” and
referred to an ability to optimise lube truck service through
synergies gained by working within the mining
department. As to the “how” in the presentation, this
included reference to people transferring to the mining
department entering as level three and requiring training
and competency on haul trucks/spotting.
21. A number of concerns from onsite union officials arose
from this presentation, and subsequent meetings, including
contracting out of the CAT shop and redundancies. In
relation to the former, Mr Knuckey testified that it was not
the respondent’s present intention to contract out all of the
work done by mine workers and trades people however he
emphasised that the level of productivity in the CAT shop
needed to be at the same level as that performed by
contractors. No guarantees however were given as to the
future. On the question of redundancies, Mr Knuckey said
that this gave rise to heated debate and that the union
convenors present said that the proposed trial was in effect,
a redundancy for those in the MEW. Mr Knuckey responded
to the effect that if the trial proceeded, some mine worker
positions in the CAT shop would become redundant,
however alternative positions were available “on the hill”.
He also advised the convenors that when they were
transferred, they would be reclassified as production
workers. Mr Knuckey said that he later changed his view
on this to the effect that any reclassification would only
occur on the final implementation of the change, not during
the trial.
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22. In cross-examination, Mr Knuckey conceded that he told
the MEW employees in the meetings with them that the
majority of the positions in the CAT shop were being
made redundant and that jobs would be available for them
“on the hill”. He also confirmed in evidence that he told
the affected employees that they had no choice under the
respondent’s proposal and that they had to go to the “hill”.
23. The applicants called Mr Beggs to give evidence. He is
employed in the MEW as a mine worker and has been so
employed in that area for about five years. He testified
that in this position he performs a range of duties as a
level three mine worker including servicing plant;
assisting trades persons in the workshop; general duties;
running a fuel depot known as the “checkpoint” and
driving the lube trucks. Mr Beggs referred to the
memorandum of Mr Knuckey dated 8 September 2000
(exhibit AWU 1) and referred to subsequent meetings
between himself, two other site union officials, Messrs
Kumeroa and Stead, and Mr Knuckey.
24. Mr Beggs referred to Mr Knuckey’s comment that in part
the transfer was because of a shortage of labour “on the
hill”. He referred to the respondent’s presentation and he
testified that in response to a question to Mr Knuckey as
to an MEW employee not wanting to transfer he was told
that it was either “a job on the hill or the gate”. Mr Beggs
said that he asked Mr Knuckey if positions in the MEW
were to be made redundant and he was told that they
were. It was Mr Beggs’ evidence in cross-examination
that he was told by Mr Knuckey that he would be moved
to “the hill” as a production worker and he had the distinct
impression that this was not for a trial but he would be
permanently located there. Mr Beggs’ evidence was that
he could distinctly recall the discussion about redundancy
because the conversation became heated on this point. It
was Mr Beggs’ evidence that he applied for a position
with the respondent and was appointed in the MEW and
he did not want to move to “the hill”. This was not a
question of money, even though it appeared he might have
the capacity for greater earnings “on the hill”.
25. Mr Kumeroa has been a production worker level four
and is a convener for the Transport Workers Union. He
gave evidence about discussions with the respondent
about the proposal along similar lines to Mr Beggs. Mr
Kumeroa testified that the union convenors raised with
the respondent, its ability to engage new employees under
EBA III and he said he was told that the respondent was
not in a position to employ anyone under the EBA. Mr
Beggs also referred to this issue in his evidence, and said
that a manager from the respondent, Mr Miller, told him
that the respondent would not employ any more
employees at that point, unless they could do so under
workplace agreements.
26. Mr Kumeroa also gave evidence about the nature of work
done by production employees in the production worker
classification under EBA III. He said that he was broadly
familiar with the work to be done and to obtain level three
production worker competency, requires an employee to
progress from level one and attain the required skills and
competencies. Despite this, Mr Kumeroa said that Mr
Knuckey intended to transfer the MEW employees
straight across to production at level three. As to duration
of the transfer, it was Mr Kumeroa’s evidence that he
was given the distinct impression from the meetings that
the transfer to the production department would be
“forever and a day”. Mr Kumeroa also said that he had
previously been involved in the issuance of “90 day
notices” in relation to contractors, and in his experience,
the respondent has never used ongoing change to
introduce contractors. In his experience, the OC I and II
had been used to introduce changes that did not lead to
surplus employees or the forced reclassification of
employees. Mr Kumeroa gave an example of the
contracting out of the blast crews in this regard.
27. Mr Kumeroa was cross-examined in relation to his role
in the negotiations for EBA III. He testified that he
recollected that the respondent said that it needed to be
able to make changes as were required, on a timely basis
in order that the respondent be cost competitive. He said
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the respondent’s managers during the negotiations, gave
examples as to the sorts of ongoing changes that might
be the subject of the OC II. Mr Kumeroa said that no one
from the respondent told him that these would be the
only items to be included.
Evidence was also given on behalf of the applicants by
Mr Stead. Mr Stead has been employed by the respondent
for about 22 years, the last ten years of which as the
convener for the AMWU. Mr Stead gave evidence about
his attendance at the respondent’s presentations
concerning the proposed transfer of employees. He
testified that at the work group meetings the respondent
indicated that the MEW employees were surplus and that
they had no option but to go “to the hill”. Mr Stead also
gave evidence about presentations to the various shifts
involved. He testified that at these meetings people became
vocal. One employee, a Mr Brewer, asked the respondent
whether he was redundant and his job no longer required,
to which Mr Knuckey replied in words to the effect that
he no longer had a job in the MEW and he was redundant.
Mr Stead said that he recalled these issues being raised
because they affected job security.
Mr Stead also gave evidence about previous involvement
he has had with ongoing change matters. He testified that
at no stage had the ongoing change provisions been used
to change an employee’s classification, at least forcibly.
He also gave evidence about his involvement in the
negotiations for both EBA II and EBA III. Mr Stead
previously held the position of representative for the
combined union group in these negotiations. Mr Stead
said that during the course of this process, it was never
intended that the ongoing change provisions be used to
fundamentally affect the type of work an employee
performed for example, a tradesperson being transferred
to mining operations.
Mr Stead referred to the negotiations for EBA II, and the
respective parties understanding of the use of ongoing
change in that agreement. He referred to the letter dated
10 August 1995 from Mr Grogan noted above. Mr Stead
testified that this letter was written to him in response to
concerns expressed by employees of the respondent as to
the respondent’s anticipated use of the ongoing change
provision in the then proposed EBA II, then under
negotiation.
Formal parts omitted this letter provided as follows—
“On a number of occasions over the past weeks I
have been asked to clarify the Company’s anticipated use of the “Ongoing Change” Agreement in
the proposed EBA II. The company wants to have
the ability to make timely changes in our operations
that improve workplace efficiency. The sixty (60) odd
Efficiency Improvements listed in EBA II are the types
of changes that in the future the Company wants to
make on a timely basis ie. not wait every two (2)
years.
The “Ongoing Change” Agreement is about
workplace efficiency, not about general conditions
of employment such as Housing.
I believe these issues have been debated through our
negotiations, but I want to make it clear in writing
to you the Company’s position on the “Ongoing
Change” Agreement as we progress through to ratification of the Agreement.”

32. It was Mr Stead’s evidence that nothing within the “sixty
(60) odd Efficiency Improvements” referred to in this
letter involved the unilateral transfer of employees from
one classification to another.
33. Mr Stead also said that he was involved in the negotiations
for EBA III. He testified that nothing was said in those
negotiations to expand the types of changes contemplated
to be the subject of ongoing change, from those set out in
exhibit AWU 8. It was Mr Stead’s evidence that in his
experience to date, no other changes had been put in place
by the respondent using the ongoing change provisions,
other than those types of changes referred to in exhibit
AWU 8. In the past, other methods had been used by the
respondent such as the “Surplus Employees Agreement”,

34.

35.

36.

37.

1257

and the contractors’ clause in the Award. In this regard,
Mr Stead referred to the out sourcing of the machine shop
that occurred in mid 1999, set out in a memorandum to
him dated 26 February 1999 from the then manager mine
maintenance (exhibit AWU 9). This change took place
after EBA II came into effect. In this example, it was Mr
Stead’s evidence, that no employee was forced to transfer
to other departments or to change classifications but rather,
options including voluntary redundancies and alternative
decisions were canvassed. In cross-examination, Mr Stead
accepted that a trial may not necessarily fix anything in
stone and that the possibility of the respondent reverting
to the previous arrangements could not be ruled out.
On behalf of the applicants, evidence was also adduced
from Mr Llewellyn. He testified that he became aware,
as the assistant branch secretary of the AWU, of the
respondent’s proposal from Mr Beggs, the AWU convener.
Mr Llewellyn said that he was informed at that point that
the respondent intended to use contractors to cover the
work that could not be performed by employees of the
respondent, in the MEW. In his opinion, this meant that
the respondent was “manning up for the troughs and
would require labour to cover the peaks” in the MEW.
Various meetings took place involving himself and
representatives of the respondent. Mr Llewellyn testified
that he told the respondent’s management in these
meetings that if the respondent intended to simply move
the lube truck then there was little that the unions could
to as that would fall within the ongoing change provisions.
He said however, for the respondent to forcibly move the
MEW employees, including other than the lube truck
drivers, and “back fill” those positions by using
contractors, then that was not a course contemplated by
the ongoing change provisions.
In relation to the presentation contained in exhibit AWU
1, Mr Llewellyn said that he discussed his concerns with
Mr Knuckey. His concern was that with the reduction in
employees in the MEW, there would be a corresponding
need to engage contractors to undertake breakdown work,
as this had not been factored into the respondent’s
manning assessment. Mr Knuckey told him that if the
respondent’s employees could not perform the work,
contractors would perform it, as was presently the case.
Mr Llewellyn’s evidence also was that in one of the
meetings where Mr Kumeroa was present, Mr Kumeroa
asked the respondent what it would do if it “lost the change
issue”. It was said according to Mr Llewellyn, by Mr
Keddie, the human resources manager that the respondent
would give the employees one weeks’ notice and transfer
them. If they refused to go then they would be stood down
for refusal of duty and their employment would be
terminated.
The history of negotiations leading to OC II and its
predecessor in EBA II was adduced on behalf of the
applicants through Mr Bruce Gibson, previously a
convener with the AWU and Mr John Johnston, a convener
with the TWU. Mr Gibson testified that he was involved
in negotiations for EBA III as a part of the single
bargaining unit representing the AWU at Newman. He
said that he took detailed notes during the negotiations.
Mr Gibson testified that ongoing change was an issue of
considerable debate during the negotiations. The
respondent indicated that it wished to change a number
of issues in relation to OC I for the new enterprise
agreement. These issues included reference to contractors,
redundancies and transfer from 12 to 8 hour shifts. These
matters were noted by Mr Gibson in his notes of the first
day of negotiations on 21 October 1997 and annexed as
“BG1” to his witness statement.
Mr Gibson referred to a number of specific examples of
ongoing change discussed at the meeting that were sought
by the respondent. In the case of Newman, examples
included roster changes in field services; Pondy Point
check point oil changes; topsoil removal; a new ANFO
storage facility—contractor operated; roster system water
services; fitters driving gear off the hill; and OHP clean
up. None of these issues cited as examples, would have
or did on Mr Gibson’s evidence, result in any displaced
employees or the forced transfer of employees between
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departments or classifications. These examples were also
referred to in Mr Gibson’s notes contained in “BG1”. On
the third day of negotiations, Mr Gibson said that
agreement was reached between the parties in relation to
a number of matters including a change to enable
voluntary redundancies to occur under ongoing change.
Whilst the issue of the use of contractors was not agreed,
Mr Gibson said that the respondent undertook that it
would not use the ongoing change provisions to
“wholesale contract out” a section of its operations. If
this were to occur, then the relevant provisions of the
Award would be utilised.
Mr Gibson gave evidence of some discussions in relation
to transfers within departments, but those were not
particularly successful, apparently. It was Mr Gibson’s
testimony that in his experience, there has never been an
ability for the respondent to direct an employee to move
from one department to another or one classification to
another, using the ongoing change provisions. Moreover,
he said that this issue was expressly raised during the
negotiations and it was put by the respective unions that
there could be no change to an employee’s classification
during a trial period using the ongoing change provision.
He said that it was put that employees would be used
within their classification during the trial, if they became
surplus to requirements. Mr Gibson testified that there
was never an alternative position put that would change
the unions view about this. Mr Gibson said that Mr Keddie
on behalf of the respondent indicated that this was agreed
and his notes of the meeting on 25 November 1997
(“BG4”) reflected this. He said that at this point in the
discussions, the unions collectively made it plain to the
respondent that they would not accept a position that
ongoing change be used to change a person’s
classification. This raised amongst other issues, deskilling
of employees. Mr Gibson said the respondent accepted
this and had they not, he believed that the respondent
understood that the unions would have collectively
opposed it fervently, at the time.
As to events after the introduction of EBA III, Mr Gibson
referred to a number of changes introduced by way of
the ongoing change provisions. He said none of these
involved the unilateral forced transfer of employees. An
example he gave involved the proposal that the blast crew
functions be put out to contract. He said that this was
done under the contractor provisions of the Award and
those employees made surplus were given the option of
voluntary redundancies or the choice of positions on a
trial basis, with the ability to change positions or to access
voluntary redundancy if they did not wish to remain in
those positions. It was Mr Gibson’s evidence, that in all
the time in which he was a site representative, which was
from 1990 until 1998, there had never been a situation at
Newman where surplus employees arising from an
efficiency measure, were forcibly transferred to other
classifications and in other departments. He said that on
each such occasion, those employees affected were offered
either a voluntary redundancy or a choice of other
positions.
Also called to testify on behalf of the applicants was Mr
John Johnston. He has been employed by the respondent
since in or about June 1995. He is presently a convener
with the TWU which position, as a site representative, he
has held in various capacities since in or about 1987.
Additionally, since that time, Mr Johnston has been
involved in negotiations with the respondent in relation
to the restructuring 1 and restructuring 2 negotiations,
prior to the first enterprise bargaining agreement in 1993.
Since that time, Mr Johnston has been involved in
negotiations for the 1993 agreement and EBA II and EBA
III.
Mr Johnston said that during negotiations for EBA II,
the issue of ongoing change was raised by the respondent,
as the respondent did not want a “bank up” of efficiency
items from one set of enterprise agreement negotiations
to another. Mr Johnston took detailed notes at the
negotiation meetings and testified that the respondent
made it clear that what it envisaged by way of ongoing
change was implementation of the “60 odd issues that
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had been saved for EBA II”. According to Mr Johnston,
Mr Grogan on behalf of the respondent explained that
the ongoing change provision would only have
application to non-Award issues and would not involve
contracting out of the Award. He testified that the question
of ongoing change was further raised later in the
negotiations, with the respondent re-stating its earlier
position in relation to types of changes envisaged in the
“60 odd items” that had previously been raised.
Mr Johnston said that the question of re-classification of
employees was considered by the unions to be an Award
issue and not one contemplated by the ongoing change
provisions. He testified that this was highlighted when at
some point later in the negotiations, a manager of the
respondent in Newman, indicated that the respondent
could use the ongoing change process for any issues that
were disagreed and not caught by the specific exclusions
in the agreement. Mr Johnston’s evidence was that this
caused considerable disquiet, resulting in Mr Grogan’s
letter already referred to (exhibit AWU 8).
It was Mr Johnston’s evidence that this letter again
affirmed the types of issues contemplated by the ongoing
change provisions and they were not to affect general
conditions of employment, but be restricted to workplace
efficiency measures. Mr Johnston testified that exhibit
AWU 8 gave the unions a degree of comfort and said that
at the meeting, it was put by the respondent that there
was no “hidden agenda” in relation to the ongoing change
issue. Mr Johnston recorded this observation in notes of
a meeting on 21 September 1995, as annexure “JJ 7” to
his witness statement.
During discussions for EBA III in 1997, the issue of
ongoing change was raised again. At those negotiations,
Mr Johnston said that there were some changes made
generally consistent with the evidence of Mr Gibson, as
reflected in Mr Johnston’s notes of the meetings. Mr
Johnston also testified that one of the major issues arising
out of these discussions was that the ongoing change
provision would not be used for “wholesale contracting
out” of a particular work area. Mr Johnston said that the
flavour of the negotiations from both sides was based on
trust. The unions suggested a preamble to the ongoing
change provision as to what it meant, however the
respondent’s position was that the unions should “trust
them” in respect of this issue.
The evidence of Mr Johnston also was that a commitment
was made by Mr Wheeler of the respondent, that if
employees were displaced as a result of ongoing change
during a trial, the respondent would find an alternative
position with no loss of earnings and at the end of the
trial, offer redundancy or re-deployment in accordance
with the Surplus Employees Agreement. He said that this
would involve an offer of either a redundancy or a choice
of available positions.
It was Mr Johnston’s evidence that for the entire period of
his employment, he had never known of a situation where
an employee was forced to move from one area to another
against his or her will. Furthermore, in cross-examination,
Mr Johnston said that the issue of re-classification of
employees arose in both EBA II and EBA III negotiations
and that the ongoing change provision would not be used
for this purpose. In re-examination, Mr Johnston testified
that nothing was said by the respondent in EBA II or EBA
III negotiations, to suggest that the ongoing change
provisions had a broader reach than the types of changes
contemplated by AWU 8.
For the respondent, evidence was adduced as to the
development of the various industrial agreements and OC
I and OC II, from Mr Michael Wheeler, employed by the
respondent as its manager employee relations. Mr Wheeler
was also involved in negotiations in relation to the 1993
enterprise agreement and EBA II and EBA III, and was
in the latter, the lead negotiator for the respondent. He
outlined in his evidence a detailed of history of the various
industrial instruments applicable at the respondent. Mr
Wheeler outlined the background to negotiations for EBA
II and OC I contained within it. Mr Wheeler testified that
the objective of the respondent with OC I, was to improve
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and streamline the method of introducing change in the
respondent’s business, in a timely fashion, with any
disputes in relation to such changes being dealt with in
this Commission at the end of the trial period introduced.
He said that one of the benefits of the trial period, was
that any subsequent dispute referred to the Commission
could be determined on at least in part, what had emerged
from the trial process, rather than speculation as to what
may or may not have occurred if the proposed change
was to be implemented.
48. It was Mr Wheeler’s evidence that as a result of the
negotiations surrounding OC I, anything that fell short
of the specific limitations appearing in the footnote to
the agreement, would be allowable as a trial matter. The
respondent emphasised in the negotiations the ability for
it to implement change in a timely fashion. It was Mr
Wheeler’s understanding that the reference to “contracting
out of the Award” in both OC 1 and OC II, were references
to the respondent not implementing a trial which would
have a detrimental effect on employee entitlements such
as reducing salary payments, allowances, leave provisions,
and such like.
49. As to EBA III, Mr Wheeler testified that a major focus of
these negotiations was on changes to OC I. Those changes
principally involved an extension of the trial period from
a maximum of three months to a maximum of six months;
a change to the redundancy footnote to only exclude
forced redundancies; deletion of the exclusion regarding
the introduction of contractors to permanently replace
employees (however a commitment was given that this
would not be used to contract out an entire work area);
the inclusion of employees displaced during a trial being
found other duties and an acknowledgement that transfers
from shift work to day work exists under the Award.
50. Mr Wheeler referred to a number of examples of changes
under OC II. These included changes to “smoko” breaks
at Newman, the use of contractors at Finucane Island and
the outsourcing of a tradesperson’s work at the locomotive
workshop in Port Hedland. As to the issue of reclassification, Mr Wheeler expressed the view that he
considered there was no limitation in the Award or various
enterprise agreements in relation to the re-classification
of employees, however he added that he was not aware
of it previously occurring other than by consent. Mr
Wheeler said that to his knowledge the question of reclassification did not arise in the negotiations for EBA
III when dealing with OC II. However, he said that Mr
Keddie, who made certain comments during the
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negotiations referred to above, had authority to put and
discuss matters within his area of responsibility. He
accepted that what was in Mr Gibson’s notes as set out in
annexure “BG 4”, could have been said during these
negotiations.
51. In relation to reference made by witnesses called on behalf
of the applicants to the “Surplus Employees Agreement”,
Mr Wheeler testified that this agreement is an unregistered
agreement entered into specifically for the closure of the
power plant in Newman in 1987. He said that this
agreement had not been applied or relied upon since he
commenced employment with the respondent in 1992
however, he said that the respondent has applied income
maintenance.
52. In cross-examination, Mr Wheeler said that there have
been a number of long standing exclusions from ongoing
change, including housing, safety and the issue of staff
doing wages work. I pause to note that none of these
exclusions are expressly referred to in either OC I or OC
II. It was Mr Wheeler’s evidence that the negotiation of
OC II was a “new ball game” and that the commitments
expressed in exhibit AWU 8, no longer had application
to OC II. However, he accepted in evidence that at no
time during the negotiations did the respondent indicate
that with the new ongoing change provisions, “all bets
were off” as it was put, from the previous arrangements,
nor that the commitments given previously as expressed
in exhibit AWU 8, no longer had application.
Consideration
53. The first issue to consider are the respective rights and
obligations of the parties as provided in EBA III. It would
appear that clauses 3.0—Ongoing Change Agreement II,
clause 4.0—Continuous Improvement and clause 10.1
of clause 10.0—Term, Scope and Operation of
Agreement, bear upon this issue and relevantly provide
as follows—
“3.0—ONGOING CHANGE AGREEMENT II
The parties to this Agreement agree that ongoing
change to improve business efficiencies has to be
implemented for BHP Iron Ore to remain competitive in the Iron Ore industry. The procedure set out
over the page is an improved version of the original
Ongoing Change Agreement contained within Enterprise Bargaining Agreement II.
The procedure is designed to ensure timely introduction of change to allow BHP Iron Ore the ability
to compete on an equal basis.

“ONGOING CHANGE” AGREEMENT II
Company may originate change
Unions to be notified of any issue/change
Without prejudice discussions if required (30 days maximum)
AGREEMENT

IMPLEMENTATION

(Written notification to both site and state union representatives)

DISAGREEMENT

Company
nominates 1 - 6
MONTHS
Dependent on issue
At end of trial period, either of the following will occur

COMPANY DECIDES NOT
TO PROCEED

TRIAL PERIOD *

Company decides not to proceed
to full implementation

Full implementation

During last 2 weeks of the trial period,
the union(s) make application to the
WAIRC, provided that with effect from
22 November, 1997 it is required that
persons involved in the question,
dispute or difficulty shall confer among
themselves and make reasonable
attempts to resolve questions, disputes
or difficulties before taking those
matters to the Commission.

 Parties accept ultimate outcome from
WAIRC

 Application must be registered in
WAIRC. Trial period follows its
normal path and continues until matter
is resolved

PLEASE NOTE:
1.
Does not allow contracting out of the award
2.
Not used for:
a)
Manning changes that involve forced redundancies
b)
Individual performance/discipline
* Employees displaced during a trial period will be found other duties.
#
The parties acknowledge the ability for transfers from shiftwork to daywork exist under the award.

c)
d)

Role of convenors, industrial time, union meetings
Transfers from 12 hour shiftwork to 8 hour days #
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4.0—CONTINUOUS IMPROVEMENT
The parties to this agreement recognise and accept
the need for every employee to contribute to BHP
Iron Ore by continuously improving its processes and
methods of working to remain competitive.
This means that the parties will continue with improvements and commitments made under previous
agreements such as Stage I and II Restructuring and
Enterprise Agreements I and II.
It also means that the parties are committed to recognising, adapting and implementing best practice
wherever practical to ensure that BHP Iron Ore can
compete in areas of—
(a) Reliability
(b) Quality Performance
(c) Cost Competitiveness
One of the ways that BHP Iron Ore will achieve these
objectives is to institute processes, systems or structures at a workgroup level to allow discussion and
resolution of business issues. This focus may take
into account the following—
(a) Exploration of opportunities to improve efficiency within the workgroup.
(b) Identification of performance levels against
Key Performance Indicators.
(c) Examination of means of achieving and monitoring these performance levels.
(d) Implementing changes in accordance with
SELL (Safe Efficient Legal Logical) Principle.
BHP Iron Ore will benefit from improved performance due to employee involvement in continuous
improvement (eg reducing costs, improving reliability and enhancing quality).
This will allow employees to benefit from greater
involvement in determining workplace practices,
increased job satisfaction and increased employment
security.
10.0—TERM, SCOPE AND OPERATION OF
AGREEMENT
10.1 Title and Relationship to Award and Enterprise
Bargaining Agreement—
10.1 This Agreement shall be known as the BHP
Iron Ore Enterprise Bargaining Agreement
1997.
10.1.2 The terms of this Agreement shall, to the
extent of any inconsistency, supersede, replace and prevail over the provisions of the
Iron Ore Production and Processing (Mt
Newman Mining Co Pty Ltd) Award No
A29 of 1984 (the “Award”)
10.1.3 Subject to subclause 10.1.4 below, the
terms of—
• The BHP Iron Ore Enterprise Bargaining Agreement of 1995 (No C 339/
1995);
• The BHP Iron Ore Enterprise Bargaining Agreement of 1993 (No C 314/
1993); and
• The BHP Iron Ore (Goldsworthy) Enterprise Bargaining Agreement of 1994
(No C 228/1994)
Shall be binding upon all employees of
BHP Iron Ore employed at the Mount
Newman Joint Venture and the Mount
Goldsworthy Mining Associates Joint Venture as the case may be.
10.1.4 The terms of this Agreement shall, to the
extent of any inconsistency, supersede, replace and prevail over the provisions of —
• The BHP Iron Ore Enterprise Bargaining Agreement of 1995 (No C 339/
1995);
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• The BHP Iron Ore Enterprise Bargaining Agreement of 1993 (No C 314/
1993); and
• The BHP Iron Ore (Goldsworthy) Enterprise Bargaining Agreement of 1994
(No C 228/1994)”
The relevant principles in relation to the interpretation of
awards and other industrial instruments are well
established. This involves a reading of the instrument itself
and the words being given their ordinary and natural
meaning: Norwest Beef Industries Limited v Australian
Meat Industries Employees’ Union WA (1985) AILR 73;
Nationwide News (trading as Sunday Times) v Printing
and Kindred Industries Union (WA Branch) and Anor
(1988) AILR 358. Additionally, industrial instruments are
to be generously construed and this is particularly the
case when considering the terms of an industrial
agreement, which arises from the consensus of the parties:
AITCO v Federated Liquor and Allied Industries
Employees’ Union (1988) AILR 382.
In the case of industrial agreements, with which the
Commission is here concerned, the principle of “generous
construction” has even more relevance. In AITCO, noted
above, the South Australia Industrial Court, when dealing
with the issue of interpretation of an industrial agreement
said—
“We are here construing not an award of the Commission but an industrial agreement, which results
from consensus between the parties. In construing
such a document we must, by viewing the matter
broadly and giving heed to every part of the agreement, endeavour to give it a meaning which is
consistent with the general intention of the parties
to be gleamed from the document as a whole.”
With respect I agree with that view and consider that it
should apply in the present circumstances. In my opinion,
clause 3.0—Ongoing Change Agreement II must be
interpreted within the terms of EBA III as a whole. I do
not agree with the submission of counsel for the
respondent that in effect, the terms of OC II should be
viewed as a stand-alone agreement, apart from the
remainder of EBA III.
In my opinion, the terms of OC II, when read in the
context of EBA III as a whole, are not clear and
unambiguous and resort to appropriate extrinsic material
is permissible. In this regard it is trite to observe that in
construing industrial awards and agreements, regard can
be had to the history and surrounding circumstances in
which the particular instrument came into being: Pickard
v John Heine and Son Ltd (1924) 35 CLR 1. In this
context, evidence of the intentions of the parties to the
relevant industrial instrument can be referred to although,
as counsel for the respondent quite correctly pointed out,
caution must be exercised in this regard, to ensure that
this relates to common intention and not merely the
subjective intention of one or the other, in terms of what
each may have hoped they would have achieved from
their endeavours: Hume Pipes case 11 SAIR 1; Printing
and Kindred Industries Union and Ors v Davies Brothers
Ltd (1986) 18 IR 444. This is not to say however in my
opinion, that commitments given and/or understandings
reached during the course of deliberations in the reaching
of an industrial agreement, may not be relevant to its
subsequent interpretation.
It is not in contest, and I find, that the respondent’s
proposal involves the effective abolition of positions
within the MEW and the ultimate re-classification of those
employees as production employees within the
respondent’s mining operations. In particular in this
regard, I refer to the cross-examination of Mr Knuckey
noted above, where he said that the position he put at the
meetings with the MEW employees was that the majority
of the positions in the CAT shop were redundant, but
employees would have jobs with the respondent “on the
hill”. As I have noted, he also conceded in crossexamination that the affected employees would have no
choice with the change and they would have to go “to the
hill”.
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59. In my opinion, from the plain language used in clause
3.0—Ongoing Change Agreement II, the purpose of OC
II is to facilitate the timely introduction of change at the
respondent’s operations in terms of worksite efficiencies.
This provision however does not, in my view, permit
changes of an unlimited nature. The terms of the ongoing
change provision must be read within the terms of EBA
III and its predecessors, with the terms of the Award, and
with the terms of an employee’s contract of employment.
It is clear by the terms of clause 10.1, set out above, that
EBA III, which includes OC II, is to be read subject to
the provisions of the earlier enterprise bargaining
agreements and the Award. Furthermore, by the plain
terms of the provisions of clause 4.0—Continuous
Improvement, when read with clause 10.1, it is clear in
my opinion, that the parties have agreed and committed
to maintaining improvements and commitments given
under the previous industrial agreements, which must by
definition, in the case of EBA II, include those given in
relation to OC I.
60. In terms of EBA II, of which OC I is a part, the manner
of application of OC I, in terms of the subject matter
contemplated, was referred to in exhibit AWU 8. By the
structure of EBA III, in my opinion, this is not abandoned
on the contrary, the plain language used in particular in
clauses 3.0, 4.0, and 10.1, points in the opposite direction.
In my view, the reference to “improved version” in clause
3.0 of EBA III is a reference to those specific changes
agreed upon during the course of the EBA III negotiations
to which I have made reference above when dealing with
the evidence led in these proceedings. In other respects, I
am not persuaded that OC II represents in some form, a
“radical” departure from the prior arrangements. Clearly,
the content of exhibit AWU 8 reflects the types of changes
intended for illustrative purposes. They are not, in my
view, the only changes that may be implemented.
However, it is changes of that kind, which are relevant
and clearly were comprehended by the parties at the time.
61. If it was the intention of the respondent to dramatically
alter the common understanding as to how ongoing
change would be utilised for the future, as opposed to
how it was applied in OC I, during the EBA III
negotiations, then that should have been clearly and
unambiguously articulated and should have been the
subject of negotiations, in an attempt to expand the scope
of application of the ongoing change provision.
62. On the evidence, I find that this did not occur, and the
respondent’s subjective intention to create a “new ball
game” is something that was never expressly dealt with
by the parties. In my view, such an intention would fall
foul of the very objection raised by Mr Power, as going
to the subjective intent of a party and not a common
understanding between parties. The common
understanding on the issues the subject of this dispute
supports the contentions of the applicants and the
intervenors. Moreover, the position of the respondent is
in my view, contrary to the proper construction of the
relevant provisions of EBA III, to which I have referred
above, which expressly preserve and apply previous
arrangements unless inconsistent. In my opinion, from a
plain reading of clause 3.0—Ongoing Change Agreement
II, there is nothing inconsistent with the construction that
I consider is to be preferred, that would give effect to the
respondent’s position. The language used in clause 3.0
points to the focus of OC II as being on worksite based
efficiencies being introduced in a timely fashion.
63. Whilst it is not necessary to do so for the purposes of
considering the meaning and effect of the ongoing change
provisions, I merely refer in passing to the transcript of
proceedings leading to the registration of EBA III, which
confirm the views I have expressed above.
64. In terms of the re-classification issue, the change proposed
by the respondent amounts to a substantial variation to
the affected employee’s contracts of employment. If such
a change were effected unilaterally, it would, in my
opinion, constitute a repudiatory breach of contract at
common law: Westen v Union des Assurances de Paris
(unreported, Industrial Relations Court of Australia per
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Madgwick J 28 August 1996); Quinn v Jack Chia
(Australia) Ltd (1992) 1 VR 567. I am not persuaded that
either the Award or other provisions of EBA III permit
this course. Nor am I of the view, that this is a course of
conduct contemplated by OC II. One would have thought
that if such a major change was to be permissible using
the ongoing change provisions, then very clear words
would be found in the agreement to enable such to occur.
There is nothing in the language used in clause 3.0 that
suggests that this is the case, in my view.
Furthermore, the terms of the Award point in the opposite
direction to the submissions of the respondent on this
issue. By clause 5(11) of the Award, the employer “may
direct an employee to carry out such duties as are within
the limits of the employee’s skill, competence and
training. An employee may with his or her consent be
transferred from one level to another by giving one weeks
notice of transfer” (my emphasis). Regardless as to
whether this means only within each grouping of
classifications or otherwise, such a change can however,
only be made by consent.
To the extent that it is necessary to do so, I also refer to
the evidence lead on this particular question. I am satisfied
and I find that the matter of re-classification was raised
in the negotiations, particularly leading to EBA III. I
accept, that a commitment was made by the respondent
that the ongoing change provision would not be used to
re-classify an employee. I reach this conclusion
additionally having regard to the history and surrounding
circumstances of OC I and OC II, and the commitments
and undertakings given leading to common
understandings, during the course of negotiations leading
to those agreements.
In submissions, counsel for the respondent referred to
the fact that notes contained in OC II refer to “employees
displaced during a trial period will be found other duties.”
In my view, this does not provide support for the
respondent’s arguments. It is clear that this provision is
directed to displacement as a consequence of the trial
and of a change, which otherwise falls properly within
the scope of OC II. It does not support the conclusion
that the respondent may introduce “displacement”, as the
purpose of the change itself. There is a substantial
difference in my opinion, between displacement of an
employee as a consequence of a permitted change being
introduced, and displacing an employee by way of a
unilateral variation to an employee’s contract of
employment, against an employee’s will.
In view of my conclusions as to the scope of OC II, and
my reasons below, it is not necessary for me to express a
concluded view on whether the changes envisaged
constitute a “wholesale contracting out” of the MEW. It
would appear that whilst there is no doubt a substantial
reduction in manning levels proposed, and an increase in
the level of the engagement of contractors as a
consequence, it is probably not the case, at least from the
evidence, that the entire department is to be affected in
terms of what was agreed to be not caught by the ongoing
change provisions.
Finally, if it could be said that the changes proposed by
the respondent are comprehended within the terms of OC
II, then in my opinion on the evidence, the changes
proposed involve a forced redundancy and are in any
event, expressly excluded by the terms of OC II itself.
The respondent in its outline of submissions denied that
the trial involved a forced redundancy because the
meaning of “forced redundancies” is to be interpreted in
accordance with clause 31—Redundancy of the Award,
defined to refer to where an employee’s employment is
to be terminated. The submission was that as no
employee’s employment is to be terminated during the
trial period, then there was no “forced redundancy”.
During the course of these proceedings Mr Power
conceded however, and properly so in my view, that the
definition of redundancy contained in clause 31—
Redundancy of the Award, is one confined to “for the
purposes of this clause”. In other words, the clause
contains a deeming provision, which spells out by the
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definition, what is redundancy for the purposes of the
application of the conditions set out in clause 31 of the
Award as a whole.
70. It is trite to observe that the meaning of “redundancy” is
not limited to the circumstance where an employee is
dismissed. It may well be the case that the job becomes
redundant but not an employee, which still in terms of
the common law definition, constitutes a redundancy: R
v The Industrial Commission of South Australia; ex parte
Adelaide Milk Supply Co-operative Ltd (1977) 44 SAIR
1202 at 1205. On the evidence, it was clear that the
affected employees would have no choice in accepting
the respondent’s proposal. The changes contemplated
clearly in my view, involve a forced change which have
the effect of abolishing positions in the MEW, previously
held by employees engaged in that section, with those
employees then transferring to different positions “on the
hill” in the respondent’s production department.
71. For all of the foregoing reasons, in my view, the change
proposed by the respondent is one that should be the
subject of negotiations between the respondent and the
relevant employees affected and their unions, and is not
one that should be introduced using OC II.
72. I declare accordingly.
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Union of Australia, Western Australian Branch and the Automotive, Food, Metals, Engineering, Printing and Kindred
Industries Union of Workers, Western Australian Branch and
Mr T Power of counsel and with him Mr H Downes as agent
on behalf of the respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby declares—
THAT the respondent’s proposed transfer that would
lead to a reclassification of 12 employees from the respondent’s MEW section to the mining operations at its
Mt Newman site for a six month trial is one that should
not be progressed through the ongoing change provisions
of the BHP Iron Ore Enterprise Bargaining Agreement
number AG 333 of 1997 but rather is one that should be
the subject of further discussions between the respondent, the affected employees and the relevant unions.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.
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Declaration.
HAVING heard Mr M Llewellyn on behalf of the Australian
Workers’ Union, West Australian Branch, Industrial Union of
Workers and Mr R Burton on behalf of the Transport Workers’ Union of Australia, Industrial Union of Workers, Western
Australian Branch and Mr C Young on behalf of the Communications, Electrical, Electronic, Energy, Information, Postal,
Plumbing and Allied Workers Union of Australia, Engineering and Electrical Division, WA Branch; The Construction,
Mining, Energy Timberyards, Sawmills and Woodworkers
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2.

Supplementary Reasons for Decision.
On 21 March 2001 the Commission published its reasons
for decision finding that the dismissal of Mr Jones was
harsh, oppressive and unfair. At the same time, a minute
of proposed order issued, declaring amongst other things,
that the dismissal was unfair and ordering that the
respondent reinstate Mr Jones in its employment. By letter
dated 23 March 2001, the solicitors for the respondent
notified the Commission of its agreement to pay
compensation instead of reinstating Mr Jones, in reliance
upon s 23A(1a)(b) of the Industrial Relations Act 1979
(“the Act”). On 29 and 30 March 2001, the Commission
heard submissions from the parties in relation to this issue,
including an application by the respondent for the
Commission to exercise its powers pursuant to s 27(1)(u)
of the Act. Furthermore, submissions were invited by the
Commission from the parties, as to whether the issues
raised by the respondent required it to seek and obtain
leave to re-open its case.
At the conclusion of the proceedings, I announced my
decision granting the respondent leave to re-open its case,
declining to exercise its discretion pursuant to s 27(1)(u)
of the Act, and declining to adopt a different view to that
adopted by the Commission as presently constituted in
relation to s 23A(1a)(b) of the Act, as expressed in
Australian Workers Union v Cockburn Cement Ltd (1999)
79 WAIG 1227. My reasons for so concluding can be
shortly stated as follows.
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Given that the Commission in this matter has heard the
parties to the proceedings fully, the party’s cases have
closed, and the Commission has published its reasons
for decision and a minute of proposed order, in my view,
the respondent did require leave to re-open its case to
agitate the s 23A(1a)(b) issue. This is so notwithstanding
the submissions of the respondent that it was entitled as
of right, to agree to pay compensation at any time up
until the final order of the Commission issued.
The principles in relation to the discretion of a court or
tribunal to grant leave to re-open a party’s case are well
established. In accordance with the principle of finality
of litigation, the Commission’s discretion to grant leave
to re-open should be exercised sparingly and only on very
good grounds. This is particularly so where the
Commission has heard a case in its entirety and delivered
its reasons for decision and a minute of proposed order.
At issue is the interests of justice and prejudice to the
other party to the proceedings: Jingellic Minerals NL v
Beech Petroleum NL (1991) 5 SASR 424; Singh v Crafter
(FC WASCA 1990, unreported lib no 8434). In such a
case, the party seeking leave to re-open bears a heavy
burden to demonstrate the case to re-open. A decision to
not call evidence or to not deal with issues that could
have been dealt with in the proceedings, will weigh
heavily against the exercise of the discretion: Smith v.
NSW Bar Association (No 2) (1992) 176 CLR 256; Home
Management Maintenance Pty Ltd v Doyle (1992) 107
FLR 225.
In the present case, which was heard over a number of
days, the respondent had been on notice from the outset
that the applicant sought on behalf of its member, the
remedy of reinstatement. The applicant never raised the
question of compensation. Because it was never raised,
neither the applicant nor the respondent led any evidence
as to compensation, it not being a matter in issue in the
proceedings. It was clearly open for the respondent at
any time prior to the conclusion of the proceedings, to
agree to pay compensation instead of reinstating or reemploying Mr Jones pursuant to s 23A(1a)(b) of the Act,
in the event that the Commission found against it. It chose
not to do so.
In light of the above principles, but for the concession by
counsel for the applicant on the hearing of the present
application, that the matter raised in the respondent’s
solicitors letter of 23 March 2001 was properly before
the Commission, I would have declined leave to re-open.
I would not have been persuaded that there was any good
reason, consistent with the above principles, why leave
should have been granted. In my opinion, it would be
wrong for the Commission to permit a party to re-open
its case in the present circumstances, without there being
an exceptionally good reason to do so.
Clearly, to grant leave as a matter of course and to entertain
the submissions as put by the respondent in relation to
compensation, equally invites the applicant to seek leave
to re-open its case to adduce further evidence, either in
relation to the applicant’s preparedness to be reinstated
or re-employed as opposed to receiving compensation,
alternatively, to lead evidence as to loss and injury, which
it would be required to do in order to found any award of
compensation in any event. This may well in turn, lead to
the respondent to seek to adduce fresh evidence as to the
question of loss and injury, bearing in mind the onus on
a respondent in matters such as these, to establish that an
applicant has failed to properly mitigate his or her loss.
Clearly, there would be no finality to the proceedings,
and matters could simply continue on well after the
Commission’s reasons for decision and minute of
proposed order had been published. In my opinion, this
approach would clearly offend against the wellestablished principles as outlined above. The continued
existence of s 23A(3) in the Act, following the enactment
of s 23A(1a)(b), only serves to emphasize the point.
As to the s 23A(1a)(b) issue, counsel for the respondent,
in detailed and careful written and oral submissions,
submitted that the effect of this provision of the Act was
to extinguish the Commission’s power to order the
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reinstatement or re-employment of an unfairly dismissed
employee. In this respect, reliance was placed by the
respondent on decisions of Gregor C in Harwood v
Pearlside Investments Pty (1998) 79 WAIG 275 at 278279 and also on what was submitted by counsel for the
respondent to be obiter dicta of the Industrial Appeal Court
in City of Geraldton v Cooling (2000) 80 WAIG 5341. It
was also submitted by the respondent that the decision of
the Commission as presently constituted in Cockburn
Cement should not be followed.
9. With respect, I disagree with the approach of Gregor C
that he adopted in Harwood in relation to this issue.
Further, I was not persuaded by the submissions of
counsel for the respondent to adopt a view contrary to
that which I expressed in Cockburn Cement. There was
nothing put by the respondent to alter my view that the
terms of s 23A(1a) of the Act are permissive, and empower
the Commission to make an order of compensation, which
power does not otherwise exist within the terms of the
Act: s 23(3)(h) Act. As I observed in Cockburn Cement,
if it was parliament’s intention to completely extinguish
the Commission’s power to order reinstatement or reemployment in such circumstances, then one would
expect to find very clear language in the statute to this
effect, which words could not reasonably be implied:
Thompson v Goold and Co (1910) AC 409 at 420; Dalli
Kavak v Minister for Immigration and Ethnic Affairs
(1985) 61 ALR 471 at 455-476. This is particularly so in
a case where the supposed extinguishment occurs not just
elsewhere in the Act, but in the very same section of the
Act conferring the power.
10. Having reached these views at the conclusion of the
proceedings, I directed the parties to confer and to file a
further minute of proposed order, to give effect to both
my reasons for decision of 21 March 2001 and my
decision on this application.
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Reasons for Decision.
By this application referred for hearing and determination
pursuant to s 44(9) of the Industrial Relations Act 1979
(“the Act”) the applicant alleges that its member Mr Steven
Jones was unfairly dismissed from his employment by
the respondent on 4 May 2000. The applicant seeks an
order that Mr Jones be reinstated, which order is opposed
by the respondent.
Background
2. In about November 1999 the respondent commenced
offering workplace agreements to its employees pursuant
to the terms of the Workplace Agreements Act 1993. Until

1.
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that time, the terms and conditions of employment
governing employees of the respondent at its various
operational locations were subject to an award and various
industrial agreements of this Commission. It was common
cause that the respondent’s decision to adopt this course
led to a substantial industrial response by the applicant
and other unions representing employees of the
respondent, including industrial action in December 1999
and January 2000. It was also common ground that as a
consequence of the respondent’s decision to offer
employees workplace agreements, tensions have been
running high between the various unions representing
employees of the respondent and the respondent, and
indeed between those employees who have accepted such
offers and those who have elected to remain employed
under collective industrial instruments. This tension has
not confined itself to the workplace, but has spilled over
into the wider community involving family members of
employees. Friendships have become strained, and indeed
in some cases, such as the present, they have ended.
3. It was alleged that Mr Jones, along with a considerable
number of other employees, took part in certain activities
during the course of a picket line in place in January 2000
leading to him being spoken to by management of the
respondent. This was to explain the respondent’s policy
in relation to harassment known as the BHP Iron Ore
Non Harassment Policy (“the Policy”) a copy of which
was tendered as exhibit A7. Relevantly, the Policy
provides as follows—
“Harassment takes many forms but is usually constituted by unwelcome acts or remarks which make
the workplace unpleasant or humiliating for the targeted person.
Such harassment may comprise of—
• verbal abuse, including a derogatory words;
• offensive graffiti;
• intimidating behaviour towards another employee or members of that employee’s family;
and
• direct threats.
Any employee who believes that they are being subject to harassment, and any employee who observes
behaviour which may amount to harassment, should
immediately report it to their supervisor or manager.”
4. It was said that Mr Jones, in late March 2000, engaged in
a number of incidents in which he used the word “scab”
directed at fellow employees Mr Hirini and Mr Dris, who
had entered into workplace agreements. As a consequence
of a complaint by Mr Hirini, the respondent instigated an
investigation and a disciplinary inquiry, which ultimately
led to Mr Jones’ dismissal by payment in lieu of notice
under the terms of the relevant award. The letter of
dismissal dated 4 May 2000 (exhibit A1) referred to the
investigation noted above and concluded that Mr Jones
had reached the Policy “by making unwelcome remarks
and using derogatory and offensive words to Mr Hirini
and Mr Dris based upon their acceptance of workplace
agreements.”
Contentions of the Parties
5. Mr Mossenton, on behalf of the applicant, submitted that
the dismissal of Mr Jones was harsh, oppressive and unfair
in that the respondent’s response to his actions was
disproportionate to the gravity of the conduct.
Additionally, it was said that as the conduct in question
occurred outside of the workplace, and that the Policy
was not entirely clear in this regard, this added to the
unfairness of the dismissal. Furthermore, it was in effect
submitted to the Commission, that the alleged principal
target of Mr Jones’ conduct, Mr Hirini, was not innocent
in the events leading up to the dismissal, and in part
provoked Mr Jones which was a relevant consideration.
It was also said in this regard, that the respondent took its
decision to dismiss Mr Jones, without the benefit of all
of the relevant information before it, including the conduct
of Mr Hirini. It was submitted that Mr Jones was a good
tradesperson, had a good employment record and he
should be reinstated.
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On the other hand, Mr Lucev, counsel for the respondent,
submitted that Mr Jones engaged in conduct in breach of
the Policy with knowledge of the terms of the Policy.
Furthermore, he submitted that Mr Jones’ conduct and
behaviour was premeditated and designed to harass and
intimidate in particular, Mr Hirini. In this regard, it was
said by counsel that Mr Hirini was affected by Mr Jones’
conduct and in all the circumstances the penalty imposed,
that of dismissal, was a reasonable and proportionate
response to Mr Jones’ conduct.

The Incidents
7. The first incident said to support Mr Jones’ dismissal was
an event at the gymnasium that both Mr Hirini and Mr
Jones frequented. On or about 20 March 2000 Mr Hirini
said he was at the gymnasium in the morning and during
a break he said that he heard Mr Jones say “I am going to
have to move from here because the scabs are watching
me”. Mr Hirini also testified that as he was leaving the
gymnasium going down the stairs, he heard the word
“scab” called out again and when turned around, no one
was there. His evidence was that Mr Jones was responsible
for this.
8. Mr Jones in his evidence denied that he used the word
“scab” on this occasion as alleged by Mr Hirini.
9. The next incident was said to have occurred on 23 March
2000. Mr Hirini testified that he was in one of the change
room shower blocks and overheard Mr Jones say to
another employee, a Mr Purdy, “did the scabs need
anything done last night?” Mr Hirini said that this was
repeated. Mr Hirini testified that he responded to the effect
“you have a lovely day Jonesy” as he walked past Mr
Jones out of the change room. It was also Mr Hirini’s
evidence that as he was doing this he received a call on
his two-way radio to advise of a plant breakdown and he
said words to the effect “Jonesy can repair it he has
nothing better to do”.
10. The evidence of Mr Jones as to this incident was quite
different. He testified that he was in the shower block at
this time. He said that there are separate shower cubicles
and he did not know that Mr Hirini was in the shower
block, as he could not see either Mr Purdy or Mr Hirini’s
locker from where his was located. He denied that he
spoke to Mr Purdy as alleged by Mr Hirini. His evidence
was however that he did see Mr Hirini as he was leaving
the shower block and heard him say over the two-way
radio words to the effect “Jonesy could shut the plant
down because he does f... all on the job”.
11. Subsequently, Mr Purdy was interviewed by the
respondent about this matter but could not recall the
incident as alleged.
12. On the same day, at approximately 6:15pm in the evening,
Mr Jones testified that he was arriving in the car park at
the gymnasium. As he was reversing into the car park he
saw Mr Hirini getting into his car to leave. Mr Jones
testified that as he was getting out of his vehicle, he spilt
the contents of his gym bag and was putting items back
into his bag. As he was walking across the car park to the
gymnasium Mr Hirini drove past in his vehicle and with
the window down gestured at Mr Jones somewhat
aggressively by pointing to his watch and saying words
to the effect “Gee you’re running late tonight Jonesy.”
Mr Jones admitted that he responded by using the “scab”
word by replying to the effect “no worries scab.” Mr Jones
testified that he used this phrase purely as a reaction to
the gestures and words used by Mr Hirini, whom he
thought was trying to “get at him” in some way. Mr Jones
said that he subsequently apologised for his conduct
during a disciplinary inquiry undertaken by the
respondent.
13. It was Mr Jones’ evidence, that in his view, Mr Hirini
deliberately delayed driving out of the car park so that he
could say what he did and gesture as he did, to Mr Jones.
14. The sequence of events in the testimony of Mr Hirini as
to this incident was substantially the same as that given
by Mr Jones except that Mr Hirini denied that he
deliberately delayed his exit from the car park in order to
have an encounter with Mr Jones. Notably, it was Mr
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Hirini’s evidence that he was had been “stewing” on events
earlier that day in the change rooms and was generally
upset as he said it, which had apparently caused some
difficulties in his home life. As a result, Mr Hirini said
that he gestured and said what he did to Mr Jones to “get
the last word in”.
I pause to note at this point, that it was also Mr Hirini’s
evidence that some time earlier he had spoken to a
supervisor about the tension in the workplace and that he
felt Mr Jones was harassing him. He was advised by the
supervisor to as far as possible, avoid having contact with
Mr Jones.
The next day, on 24 March, both Mr Hirini and Mr Jones
again encountered one another at the gymnasium. Mr
Jones said that Mr Hirini came over to him and said to
him in a hostile manner “you call me a scab once more
and I’ll have you for harassment”. Mr Jones testified that
he thought that Mr Hirini was going to “belt him”. Mr
Jones responded to the effect that he would do the same.
The evidence was however, that unbeknown to Mr Jones
when this statement was made, Mr Hirini had already
complained about Mr Jones’ conduct to a Mr Donaldson
of the respondent, the day previously. Mr Hirini made no
mention of this to Mr Jones on this particular morning.
Nor was any mention of this exchange made to the
respondent at the time it was investigating the complaint.
The substance of Mr Hirini’s complaint was set out in a
hand written note tendered as exhibit R14.
Also of some significance in relation to this incident, was
the evidence of Mr Dris, who also trained at the
gymnasium and as was common ground, was previously
an acquaintance of Mr Jones, at least until the workplace
agreements issue arose. He was also a friend and work
colleague of Mr Hirini. It was common ground that all
three of them, that is Mr Jones, Mr Hirini and Mr Dris,
used to regularly train at the gymnasium together and
also socialised outside of work on a number of occasions.
Mr Dris was present at the gymnasium on 24 March when
Mr Hirini spoke to Mr Jones as he did. His evidence was
that just prior to this occurring, Mr Hirini came over to
him and asked him to, in words to the effect, “watch this”.
Mr Dris testified that Mr Hirini then approached Mr Jones
and the exchange took place as noted above.
Mr Dris also testified that Mr Hirini had told him that Mr
Hirini was upset at having heard the “scab” word used in
the change rooms. Mr Dris also gave evidence about a
letter of complaint he himself gave to the respondent
referring to Mr Jones on 24 March in the gymnasium
saying to him words to the effect “you people get me
pumped up, inspire me”, whilst touching the side of Mr
Dris’ arm as he was using some gymnasium equipment.
He also testified that on another occasion in the
gymnasium he heard Mr Jones use the word “scab”
towards an employee of the respondent who was going
down the stairs. However, Mr Dris said that he knew this
person was a locomotive driver employed under the
enterprise bargaining agreement and not a workplace
agreement. Mr Dris also referred to this matter in his letter
of complaint tendered as exhibit R18.
There was evidence of an incident, which occurred at an
environmental seminar conducted by the respondent at
which Mr Hirini and others attended on 4 March 2000.
Those attending the seminar said that Mr Hirini’s twoway radio was turned up and a loud message came over it
drowning out the presentation. This occurred several
times. He was told by a number of other employees
present to turn the radio down. Mr Powell, who testified
in relation to this incident, said that Mr Hirini responded
with a tirade of abuse, including obscene language, and
accused the other employees of being “a lazy bunch of
c….s that only wanted to bludge about, do no work and
to stuff BHP around as much as we could.” This led to a
formal complaint by those present, which complaint was
in evidence as exhibits A6 and R4. Exhibit A6 was the
complaint initially drafted which according to Mr Powell’s
evidence, was substantially “toned down” to remove
references to the obscene language because Mr Powell
said that there were women officers in the human
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resources department. I accept that this was done for this
reason.
21. In connection with this incident, the respondent called
Ms Matters, an environmental officer employed by the
respondent, who was conducting the seminar on the day
in question. Her testimony was to the effect that she heard
one employee’s radio go off and other employees telling
him to turn it down. She said that there was some
“discussion” between those present about this matter
however she continued her presentation. Ms Matters said
that she could not recall swearing or any abuse. Ms
Matters was interviewed about this incident some three
months or thereabouts, after it occurred. I note that as
referred to below, Mr Hirini admitted swearing.
Otherwise, I did not find Ms Matter’s evidence as to this
incident particularly helpful.
22. This matter was investigated by the respondent which
concluded with a letter to Mr Powell dated 29 June 2000
(exhibit A13) to the effect that the result of the
investigation was in conclusive as to any abusive or
harassing conduct by Mr Hirini however, Mr Hirini
admitted to swearing and counselling would follow with
no further action to be taken. In a note from Mr Powell to
Mr Mossenton (exhibit A19), Mr Powell expressed his
concern about Mr Hirini’s conduct and that there was
differential treatment between a workplace agreement
employee and those who remained under the enterprise
bargaining agreement. Whilst it is unnecessary to finally
decide the matter in the context of the present proceedings,
I would have thought that Mr Hirini’s admission might
well have constituted “verbal abuse including derogatory
words”, in terms of the Policy.
23. Mrs Hirini was also called to testify. Her evidence was to
the effect that generally the workplace agreements issue
had caused considerable division in the community. This
included reference to graffiti on bus stops about “scabs
in Cone Place” where the Hirini’s live and other incidents
that she has experienced whilst going about daily activities
in the town. Her evidence was that she felt very pressured
when going out into the community. She testified that
the Hirini family supported Mr Hirini’s decision to enter
into a workplace agreement, but understood that there
would be some pressures as a result. Mr Hirini told her
of the problems he was having at work about this and in
particular referred to the incidents involving Mr Jones in
the gymnasium. This upset Mr Hirini and he became angry
at home. There was evidence that Mrs Hirini left the family
home for brief periods on a couple of occasions. She
described her husband as a man who did not get violent
but did get angry.
24. Mr Hirini’s apparent anger at work over the incidents
was referred to by Mr Tiller, a production technician called
by the respondent.
Investigation
25. As a result of the complaints made against Mr Jones the
respondent convened a disciplinary inquiry that took place
on 8 April and 4 May 2000. The inquiry was punctuated
by Mr Jones’ absence on annual leave. This inquiry was
conducted by the respondent’s Manager Industrial
Relations, Mr Wheeler and was attended by management
representatives and also union representatives with Mr
Jones. Mr Wheeler gave evidence about the inquiry
process. At the inquiry Mr Jones denied calling Mr Dris
a scab but conceded that the word may have been used in
conversation with other colleagues. Mr Jones said he
could not, other than the car park incident, recall ever
calling Mr Hirini “a scab” to his face, but admitted that
in retaliation to Mr Hirini’s remarks in the gymnasium
car park of 23 March, he may have responded as alleged.
He apologised to Mr Wheeler and admitted that he knew
that this was the wrong thing to say.
26. Mr Jones said that he had received a copy of the Policy
from a meeting early in 2000 with a Mr Manning but he
did not really read it and nor did he understand that it had
application outside of the workplace. Mr Jones reiterated
his earlier apology for his comment in the gymnasium
car park and expressed regret for his conduct. As a
consequence of the inquiry the respondent dismissed Mr
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Jones by the letter of 4 May 2000, referred to earlier in
these reasons for decision.
27. I should also note that as a part of the inquiry process Mr
Wheeler spoke to Messrs Crompton and Baldock, who
were in the gymnasium at the times of the incidents. At
the time of the inquiry neither could recall Mr Jones
having called Mr Hirini a “scab” in the gymnasium. They
did say the word had been used in group discussion, and
testified that Mr Hirini also used the word when talking
to Mr Dris in the gymnasium, referring apparently to the
fact that no one talked to him because he was a “scab”.
Conclusions
28. There was some conflict in the evidence as to the
occurrence of the various events alleged to have involved
the use of the word “scab” by Mr Jones. Having
considered all of the evidence carefully, including the
relevant documentary evidence, I am satisfied and I find
that Mr Jones more likely than not did use this word in
the gymnasium on or about 20 March and in the change
rooms on or about 23 March, both in the presence of Mr
Hirini, although on the evidence, not directed at him in
person. It was common ground, and I find, that both Mr
Jones and Mr Hirini engaged in an exchange in the
gymnasium car park on the evening of 23 March 2000. I
accept that Mr Hirini initiated the exchange that took place
in the car park, by gesturing and making a remark which
in my view, based upon Mr Hirini’s evidence that he
“wanted to get the last word in” was at least in part,
motivated by a desire to retaliate in some fashion for
events earlier that day. In response to this remark, Mr
Jones replied as he did and as he indicated during the
respondent’s inquiry.
29. I also find that on or about 23 March, Mr Hirini lodged a
formal written complaint with his supervisor, Mr
Donaldson, as to allegations of harassment. In this regard,
I refer to exhibit R14. I note however, that despite referring
to an alleged period of harassment “for about two weeks”,
the actual particulars of the alleged incidents span only
three days. I also note and I find, that following the
lodgement of the complaint, the next day Mr Hirini
confronted Mr Jones at the gymnasium, and advised him
that any further reference to “scab” would lead to a
complaint of harassment to the respondent. This was
somewhat deceitful. Mr Hirini had already lodged this
complaint and moreover, specifically requested Mr Dris
to “watch this” immediately prior to confronting Mr
Jones. I will return to this issue later in these reasons.
30. I note also the alleged harassment of Mr Dris by Mr Jones.
The respondent referred to this in exhibit R18. In this
regard, I also observe that reference is made in the written
complaint to a period of “the last few weeks”, in which
Mr Dris was alleged to have been “verbally harassed” by
Mr Jones. I do not accept that this was the case. On Mr
Dris’ own evidence, he was not able to verify such
harassment over any period equating to “a few weeks”.
Moreover, I am far from persuaded that the allegation
against Mr Jones that he said to Mr Dris in the gymnasium
on 24 March “you people get me pumped up and inspire
me” could be in any way regarded as a breach of the
Policy. I accept however, that the word “scab” may have
been used by Mr Jones in the presence of but not directed
at Mr Dris in the gymnasium.
31. I accept and I find accordingly however, that on Mr Dris’
evidence, he was in no way offended by any of this and
indeed on his evidence, the whole situation in relation to
those on workplace agreements and those remaining under
the award, did not affect him.
32. As to Mr Hirini, whilst he did not strike me in the witness
box as being a person easily intimidated, and for that
matter I make the same observation as to Mr Dris, I accept,
particularly on the evidence of Mrs Hirini, that the
circumstances surrounding the introduction of and
acceptance by employees of workplace agreements,
including the presence of graffiti, tensions between
families in the community, and the general animosity
apparent between the two groups of employees, had some
effect on Mr Hirini. I also accept and I find, that the
comments made by Mr Jones contributed, at least in part,
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to this. However, I am not persuaded that any difficulties
experienced by Mr Hirini in his home life were entirely
attributable to the conduct of Mr Jones. It was clear on
the evidence of Mrs Hirini, whom I found to be an
impressive witness, that as a family there was recognition
that Mr Hirini’s decision to accept a workplace agreement
may lead to some tension in the broader community.
As to the actual utterances by Mr Jones of the word “scab”,
I find that the word was not used with or accompanied by
any threats of violence, abusive language or gestures that
could in any reasonable assessment, constitute a form of
intimidation. The words were not used at any time in
circumstances of an apprehension of physical violence.
As to the incident in the gymnasium car park of the
evening of 23 March 2000, I am satisfied on the evidence
and I find, that Mr Hirini said and gestured as he did, as
a form of retaliation for earlier remarks made by Mr Jones.
As I have noted above, on his own admission, Mr Hirini
was “stewing” on the matter all of that day and I consider
it more likely than not, that he attended the gymnasium
on that evening, with the express intention of saying
something provocative to Mr Jones. In short, I am satisfied
and I find, that Mr Hirini was not an entirely innocent
party in the various exchanges that took place between
he and Mr Jones. In particular in this context, I refer to
Mr Hirini’s evidence that when he mentioned the situation
to Mr Donaldson of the respondent, he was specifically
advised to avoid Mr Jones. On the evidence, he did not
do so and on the last occasion in the car park he went
somewhat out of his way to encounter him.
Further evidence of the mutual tension between Mr Hirini
and Mr Jones was reflected in the request by Mr Hirini to
Mr Dris to witness the exchange that took place in the
gymnasium on 24 March. It is open to infer from this,
and I do so, that Mr Hirini was looking for a reaction
from Mr Jones and wanted Mr Dris to witness the event
so that some reliance could be placed upon it
subsequently. I find accordingly.
Furthermore, I refer to the terms of exhibits A17 and A18,
which were documents described as a “free loaders
certificate”. Mr Hirini’s evidence was, and I find, that he
put his name on exhibit A17 and wrote on exhibit A18,
“to be sarcastic”. In my view, this evidence is significant
in terms of the overall context in which the relevant events
occurred, leading to Mr Jones’ dismissal. It should also
be pointed out that Mr Hirini was formerly an on site
official with the Australian Workers Union for a number
of years up until about 1999.
There was some evidence led in the proceedings as to
whether the Policy applied only at work and not outside
the workplace. I accept that the terms of the actual Policy
may not be entirely clear on this issue and that is perhaps
why, by memorandum of 10 August 2000 (exhibit A8),
at least in part, some clarification of this was circulated
by the respondent. I note also that on the evidence of Mr
Manning, he himself did not appear to be entirely clear
on this issue when he gave a copy of the Policy to Mr
Jones and certainly there was no evidence that this aspect
of the Policy was directly discussed with Mr Jones, or
indeed, any other person. Mr Manning’s evidence was
that he assumed that the Policy so applied. I accept that
Mr Jones may not have had a clear understanding of the
Policy’s application outside of the workplace. I find
accordingly. I also note that exhibit A8 was not distributed
to all employees of the respondent until some three months
or thereabouts after the dismissal of Mr Jones.
Whilst I accept that the terms of the Policy as drafted
may not have been entirely clear on this issue, an employer
has an obligation to ensure that employees conduct
themselves reasonably towards one another in relation to
their work. In my view, this would extend to harassment
both at work and outside of work, despite the terms of
the Policy: Greenleaf Fertilisers Ltd v The Corporation
Employees Union (1978) AILR 350. Therefore, regardless
of the precise terms of the Policy, in my view it was a
legitimate line of inquiry for the respondent to pursue
allegations of harassment alleged to have occurred outside
of the workplace in any event. Reliance by the respondent
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on Mr Jones having an understanding of the Policy’s
application in this context, in making the decision it did
is however, another matter.
The law in relation claims of this kind is well settled. An
employer has the legal right to terminate the employment
of an employee. The question for the Commission
however, is whether that right has been exercised so
harshly or oppressively such as to amount to an abuse of
that right: Undercliffe Nursing Home v FMWU (1985)
75 WAIG 385 at 388. It is also the case that the rigid and
inflexible application of a policy or rule by an employer
may also lead to unfairness in a dismissal case: Bostik
(Australia) Pty Ltd v Gorgevski (1992) 41 IR 452.
Mr Jones was dismissed for making unwelcome remarks
and using derogatory and offensive words to Mr Hirini
and Mr Dris based upon their acceptance of workplace
agreements. (Exhibit A1). From the evidence, in particular
the inquiry, it was clear that the prime focus of this was
the use of the word “scab”, in the context of the Policy.
As I have noted earlier in these reasons for decision, the
environment within which the material events occurred
leading to Mr Jones’ dismissal was and appears still to
be, a highly charged one. Whilst it is the fact that the
incidents in which Mr Jones used the word “scab” were
not in the heat of the moment during the actual strike
action which occurred in December 1999 and January
2000, it would be to ignore reality to examine Mr Jones’
conduct in complete isolation from the industrial
campaign on foot and the tension in the workplace. The
dispute as to the offer of workplace agreements at the
respondent has generated very strong feelings not just at
the workplace but also in the wider community, as the
evidence of Mrs Hirini made plain. Furthermore, in my
view, the conduct of Mr Jones certainly towards Mr Hirini
and perhaps also towards Mr Dris, must be seen in the
context of three employees who were formerly friends.
They clearly had a “falling out” as a result of both Mr
Hirini and Mr Dris deciding to take up the respondent’s
offer of workplace agreements.
As I have noted above, I am far from persuaded that the
tension between Mr Jones and Mr Hirini was all one sided.
It was clear to me on the evidence that Mr Hirini held a
particularly strong view about his decision and he was
not afraid to express that view to others in the workplace.
In this regard, I specifically refer to exhibits A17 and
A18 and Mr Hirini’s intent to be sarcastic in his behaviour.
Moreover, I have no doubt that Mr Jones’ use of the word
“scab” in particular to and around Mr Hirini, had
something to do with the destruction of the prior personal
relationship between them as well as the broader issue of
workplace agreements being offered. In short, I am of
the view that there was a degree of provocation in this
case that at least in part, led to some of the conduct of Mr
Jones.
That conclusion is not however, to in any way excuse the
behaviour of Mr Jones, whose conduct cannot be
condoned. His conduct was in breach of the Policy in my
view. The issue to be determined is however, whether in
the context of all of the circumstances prevailing at the
time, the respondent’s decision to dismiss Mr Jones was
a response proportionate to the conduct engaged in within
the context of assessing the fairness of the dismissal.
This Commission has dealt with a number of cases where
consideration of the term “scab” has arisen, generally in
the setting of or around an industrial dispute. Liddy J
considered the term “scab” in Greenleaf. The Commission
considered this decision in MEWU v Hamersley Iron Pty
Ltd (1993) 73 WAIG 1088 and more recently in CEPU v
BHP Iron Ore (2000) 81 WAIG 327. The latter decision
was the subject of an appeal to a Full Bench of this
Commission, which appeal was dismissed on 14 March
2001: CEPU v BHP Iron Ore Pty Ltd 2001 WAIRC 02287
(unreported).
It is to be noted in my view, that in Greenleaf on the facts
of that case, the employee had been expressly warned
about previously using the word and was aware that
further use of the word “scab” would result in his
dismissal. Despite this, the employee in question
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continued with that conduct. In Hamersley Iron, the facts
were that the employee in question was not dismissed
merely for using the word “scab”, but also for doing so
“in an antagonistic way contrary to warnings” and also
for refusing to accept the employer’s policy in relation to
harassment in the workplace.
46. Considerable reliance was placed by the applicant upon
the decision of the Commission in BHP Iron Ore. In this
case, an employee of the respondent who was found to
have engaged in conduct constituting harassment,
intimidation and the use of offensive and abusive
language, in breach of the respondent’s Policy, had a
written final warning replaced with a warning by order
of the Commission. In that case, at 329, Fielding SC
expressed the view that the word “scab” whilst in certain
contexts may be regarded as deeply offensive, in its
contemporary setting may not have such connotations.
With respect, I think there is something to be said for
that view. Conduct in the form of expressions used in an
industrial setting, must be considered within the prevailing
industrial climate of the day. This is in my opinion a
common sense approach to the issue. However, ultimately,
the facts of each case must be considered individually
and as observed by the Commission in BHP Iron Ore,
the response of the employer must still bear up to scrutiny.
47. In my opinion, having regard to all of the circumstances
of this case, including the applicant’s length of service
and his effectively unblemished employment record, the
respondent’s decision to dismiss him was harsh oppressive
and unfair. In particular, the utterances of Mr Jones, as I
have already observed, were not accompanied by any
threats, other verbal abuse or intimidation, as was the
case in BHP Iron ore. Furthermore, as I have found, there
certainly was in this case, a degree of provocation involved
with the conduct of Mr Hirini, which is a far cry from the
unprovoked verbal tirade of an offensive, threatening and
profane character, including towards senior management
of the respondent, that appeared to be the case with Mr
Kilmartin in BHP Iron Ore. As I have also found, I am of
the view that the Policy was, at the material times, less
than clear as to its application outside of the workplace
and Mr Jones did not think it did so apply. Having regard
to all of the circumstances, “the punishment did not fit
the crime” in this case.
48. There is one other matter that I wish to deal with. I have
found the relationship between Mr Jones and Mr Hirini
was clearly strained and Mr Hirini did engage in conduct
of a provocative nature. This did not come to light during
the course of the respondent’s inquiries into Mr Jones’
conduct. This perhaps may have done had these issues
been explored at the time. However, despite this, in my
opinion, these are still relevant considerations that can
be taken into account by the Commission when
determining whether in all the circumstances a dismissal
is harsh, oppressive or unfair. Just as it is open for an
employer to have regard to matters of fact in existence as
at the time the decision to dismiss is taken, but not then
known to the employer, it is equally open for an employee
to rely upon circumstances then in existence, but which
have not come to light until subsequent to the act of
dismissal. The principle underlying both propositions is
the same that being the existence of facts material to the
decision taken at the time it was made.
Remedy
49. I turn now to the question of remedy. The applicant seeks
reinstatement. The onus is on the respondent in matters
such as these to establish that reinstatement is
impracticable: Gilmore v Cecil Bros (1996) 76 WAIG
4434 at 4446. Having regard to the provisions of s 23A
of the Act, it is clear that reinstatement or re-employment
is the primary remedy that the Commission should
consider in a case where unfairness has been found. Mere
embarrassment, discomfort and the like will not be
sufficient to resist a reinstatement order: Nicholson v
Heaven and Earth Gallery 126 ALR 233 at 234.
50. It was submitted by Mr Lucev that in the event the
Commission found the dismissal of Mr Jones to have been
unfair, it would be “a disaster” to reinstate him in all of
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the circumstances. There was also some suggestion on
the evidence that Mr Jones had engaged in some further
provocative behaviour with Mr Hirini in the gymnasium
after his dismissal, on one or two occasions. I hasten to
add however, there was no allegation made that Mr Jones
had called Mr Hirini a “scab” or anyone else for that
matter.
51. On the other hand, Mr Mossenton argued that Mr Jones
was a good tradesperson and had a good employment
record with the respondent and there was no good reason
why he could not be reinstated.
52. I have considered this matter very carefully. In my
opinion it would not, in all the circumstances, be
impracticable to reinstate Mr Jones. That is clearly
the primary remedy under the Act and if it can be
done, it should be done. I am not persuaded that the
respondent has discharged the burden on it in this
regard. However, in recognition of the tension that
had previously developed between Mr Jones and Mr
Hirini, it would be prudent for the respondent as far
as practicable, to roster both persons such that they
do not come into regular contact at work.
53. Finally, I consider the issue of the appropriate penalty to
impose on Mr Jones for his conduct in breach of the
Policy. Whilst I have concluded that he should be
reinstated, it should be on the basis that he be given a
written warning, in very clear terms, that any further
contravention of the Policy will lead to his dismissal. The
terms of this written warning are reflected in the minute
of proposed order that now issues.

2001 WAIRC 02537
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS—WESTERN
AUSTRALIAN
BRANCH,
APPLICANT
v.
BHP IRON ORE PTY LTD,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
TUESDAY, 10 APRIL 2001
FILE NO/S
CR 117 OF 2000
CITATION NO. 2001 WAIRC 02537

3. ORDERS that a written warning be placed on Mr
Jones’ personal file in the following terms “that any
repetition of conduct involving the making of unwelcome remarks and/or the use of derogatory or
offensive words to any employee of the respondent
contrary to the BHP Iron Ore Non Harassment Policy
will result in the termination of your employment”.
4. ORDERS that leave be granted to the respondent to
reopen its case to put submissions as to the issue of
the interpretation of s 23A(1a)(b) of the Act.
5. ORDERS that the respondent’s application pursuant to s 27(1)(u) of the Act be and is hereby
dismissed.
6. ORDERS that the respondent’s application pursuant to s 23A(1a)(b) requiring the Commission to
order compensation instead of reinstatement be and
is hereby dismissed.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.

2001 WAIRC 02552
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, APPLICANT
v.
CITY OF STIRLING, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
THURSDAY, 12 APRIL 2001
FILE NO
CR 200 OF 2000
CITATION NO. 2001 WAIRC 02552
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Respondent

1

Application granted. Order issued.
Mr J Mossenton and with him Mr T
Kucera of counsel
Mr T Lucev of counsel and with him Mr
H Downes as agent

_________________________________________________________________________

Order.
HAVING heard Mr J Mossenton and with him Mr T Kucera
of counsel on behalf of the applicant and Mr T Lucev of counsel
and with him Mr H Downes as agent on behalf of the respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, (“the Act”)
hereby—
1. DECLARES that Mr Steven Jones was harshly, oppressively and unfairly dismissed from his
employment as a mechanical shift fitter at Finucane
Island by the respondent on or about 4 May 2000.
2. ORDERS that the respondent within 21 days of the
date hereof shall reinstate Mr Steven Jones in its employment as a mechanical shift fitter at Finucane
Island.

Dismissed
Ms J. Harrison appeared on behalf of the
union
Mr L. Joyce appeared on behalf of the
respondent

_______________________________________________________________________________

_________________________________________________________________________

Result
Representation
Applicant

81 W.A.I.G.

2

3

Reasons for Decision.
On 2nd August 2000 The Western Australian Builders’
Labourers, Painters and Plasterers Union of Workers (the
union) applied to the Commission for a compulsory
conference pursuant to s.44 of the Industrial Relations
Act, 1979 (the Act). The grounds on which the application
were made are that the City of Stirling (the respondent)
is bound by the City of Stirling (Building Maintenance
Section) Enterprise Agreement No. AG 118 of 2000 (EBA
AG 118) which agreement, by Clause 16, provides for an
additional public holiday namely a union picnic day. It
was alleged by the union that it had attempted on a number
of occasions to seek discussions with the respondent to
schedule a date when workers could take the holiday. It
was alleged that the respondent had refused to meet with
the union because of its assertion that the inclusion of
the union’s picnic day in EBA AG 118 was by a mistake
and that it was therefore not bound to abide by the terms
of the agreement.
A conference was conducted on 6th October 2000 between
the parties but the matter was not resolved. The
Commission exercised the discretion conferred on it by
s.44 of the Act and made a Memorandum of Hearing and
Determination in relation to the dispute.
The dispute is delineated in the schedule to the
Memorandum which is produced hereunder—
At a conference held on 6th October the Commission
was told by the Western Australian Builders’ Labourers, Painters and Plasterers Union of Workers (the
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Union) that the City of Stirling (Building Maintenance Section) Enterprise Agreement provides for
an additional public holiday normally (sic) a union
picnic day and that it has on a number of occasions
sought discussions with the employer to schedule a
date for workers to take this holiday. The Union contends that the City of Stirling has refused to meet
because it says the inclusion of an additional holiday in the Agreement is a mistake.
The Union seeks Orders that the workers employed
by the City of Stirling who are subject to the City of
Stirling (Building Maintenance Section) Enterprise
Agreement AG118 of 2000 are entitled to eleven public holidays per year pursuant to clause 16 and that
the dates of the public holidays to be taken shall be as
agreed between the parties. Any disputes about the
dates to be referred to the Western Australian Industrial Relations Commission for arbitration.
The City of Stirling objects to the issue of the order
sought.
When this matter came on for hearing on 20th March 2001
it was agreed between the parties that the issue was not
one which required interpretation of the agreement. In
clear terms Clause 16 of EBA AG 118 provides that the
days listed therein shall be observed without deduction
of pay. There are eleven days listed, one of which is union
picnic day.
Ms Harrison who appeared for the union says that there
is no need to go behind the clear meaning of the document
but Mr Joyce who appeared for the respondent says that
the reference to union picnic day in Clause 16 Public
Holidays was a mistake. The final document arose out of
protracted negotiations during which there was a change
in representation of the respondent and the inclusion of
the union picnic day was purely a typographical error
with the final draft making reference to both the union
picnic day and Queen’s Birthday.
The Commission heard evidence on behalf of the
respondent which says that not only was there a mistake
made by inclusion of both union picnic day and Queen’s
Birthday by error into EBA AG 118 but that the employees
representing the union namely Mr Robert Jack and Mr
Christopher Evans, knew of this error and elected to do
nothing about it. Instead they decided to exploit the error
to gain additional wage increases or some other benefit
from the respondent which they had not secured as part
of the negotiating process. It is claimed by the respondent
that there is no evidence that supports the contention that
the employees sought the additional day or that in some
way the agreement correctly reflects the intention of both
parties. There are over 750 employees in the respondent’s
business and only 12 of them are covered by EBA AG
118. There has been a concentrated move by the
respondent to standardise conditions and benefits and the
employees covered EBA AG 118 have been beneficiaries.
The prime contention of the respondent is that the
reference to union picnic day is simply a mistake and the
Commission has the power to remedy the error. In the
alternative if that submission is wrong and the two days
remain in EBA AG 118 they both in fact occur on the
same day. Finally the Commission ought to find that all
employees within the State who have a union picnic day,
have it on Queen’s Birthday and as a matter of consistency
that should happen in the respondent’s business.
Evidence was taken from Mr Trevor Charles Holland who
is the respondent’s Executive Manager of Community
Services but who, during at least part of the negotiations,
was the Manager of Human Resources. I do not intend to
summarise all of the evidence given by Mr Holland. The
relevant part is that Mr Holland told the Commission that
it was the policy of the respondent to negotiate an
enterprise bargaining agreement based on real
productivity improvements. The process had been a
lengthy one with the first agreement expiring in May
1998. A survey showed that employees were keen to enter
into negotiations and eventually the respondent came up
with a list of items based upon feedback from both
employees and supervisors. This list was culled back to

9

10

11

12

13

1269

32 items. The negotiations were based upon the list. There
was some discussions in August 1999 which touched upon
replacement of Queen’s Birthday holiday, with union
picnic day.
Mr Holland was promoted and the carriage of the matter
from the respondent’s point of view passed to Ms Jennifer
Park who was then the Acting Human Resource Manager.
Ms Park took the negotiations through to conclusion and
EBA AG 188 was registered on 1 June 2000 (2000 80
WAIG 2540). In July 2000 Mr Holland was having a
discussion with Ms Park when Mr Christopher Evans, a
steward of the union, walked past saying words to the
effect “…when are we getting our extra public holiday”.
Mr Holland had asked Mr Evans what he was talking
about. Ms Park also asked Mr Evans what public holiday
was he on about. His reply, according to Ms Park and Mr
Holland, was “…We have conned you guys” and “we’ve
conned you”. In response to Mr Holland’s question Mr
Evans went on to say “…We’ve got an extra public
holiday…and we want it”. He was asked how, Mr Evans
then said “…Remember the union picnic day and Queen’s
Birthday, with the negotiations with Jennifer she put it in
….you know, its in twice. You’ve got both days there”.
Ms Park produced the copy of EBA AG 118 to Mr
Holland. On inspection he saw that the day was included.
Mr Evans said further words to the effect “we’ve conned
you; we did not want to say anything before about it but
we waited, until it was registered in the Commission, but
now we would like to know when we’re getting the extra
public holiday”. Immediately Mr Evans was told by Mr
Holland that he knew very well the matter was never
brought up as part of the negotiations. Mr Holland then
commenced enquiries as to what could be done about the
matter.
As a part of those enquiries he spoke with Mr Robert
Jack, another shop steward. He told Mr Jack what Mr
Evans had said. Mr Jack’s response was “Yeah, I heard
about that, I wish he’d shut his mouth and I’ve told him
to shut his mouth in the future”. On another occasion Mr
Jack made a similar comment to him. Mr Jack also said
to Mr Holland that after he had left the negotiations they
regarded it as a new start, therefore Mr Holland would
know nothing about it. According to Mr Jack the union
picnic day was never brought up when Mr Holland was
involved, but it was by implication when Ms Park was.
Jennifer Lee Park the Human Resource Manager of the
respondent gave evidence, she told the Commission that
she took over the job of negotiation of EBA AG 188 on
behalf of the respondent from Mr Holland. On Mr Holland’s
exit from the role, her brief was to create an agreement
based on common clauses and including some local area
work agreements. In relation to the public holiday provision
Ms Park recalled that Mr Robert Jack, and Mr Christopher
Evans met with her on only one occasion. During the
meeting they raised the need to make changes to the public
holiday clause, in particular to change the words union
picnic day to read Queen’s Birthday. This was consistent
with what had happened in other agreements. Ms Park made
the amendments suggested. This document is before the
Commission in Exhibit H3 and I will discuss its importance
later. According to Ms Park the inclusion of both union
picnic day and Queen’s Birthday was nothing more than a
typing error. She confirmed that after registration of EBA
AG 118 Mr Evans had informed her that the union picnic
day and Queen’s Birthday were still in the agreement, that
the respondent had been conned and employees now wanted
to know when they were going to get the holiday. She
described his attitude as jubilant; it was though he had had
a win. He was immediately told that it was a mistake, would
need to be rectified and if ultimately it could not the
respondent would ask the Commission to do so. According
to Ms Park, Mr Jack was also aware there had been a mistake
but his approach to the problem was along the lines of what
were the workers going to get out of it. He later changed
his position to that the inclusion of the additional public
holiday was not a mistake but if it needed to be removed,
because EBA AG 188 had been registered, the employees
would want some trade-off.
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14 Evidence was also taken from Mr Raymond Plunkett
who is a supervisor of the Building Maintenance and
Construction Division of the respondent. He said that
after the registration Mr Jack came in and saw him,
handed him a copy the signed agreement which had
been given to him by the Human Resources
Department. Mr Jack then stated, according to Mr
Plunkett, “the Human Resources made a blue they
have left the picnic day in … we’ve had a win and
we’ve got an extra day’s holiday”. This conversation
took place in or around August 2000. Union picnic
day has never been observed during the 16 years Mr
Plunkett has been employed with the respondent.
15 On behalf of the union evidence was taken from Mr Robert
John Jack, he has been employed for 18 years with the
respondent and is a shop steward. Mr Jack gave evidence
about some early history with the EBA, however it need
not be recited for the purposes of these proceedings, it is
what happened between Mr Jack and Mr Evans and Ms
Jennifer Park that is important. Mr Jack’s memory is that
he went through the draft EBA with Ms Park, in the
presence of Mr Evans. He had said to her he did not see
Queen’s Birthday holiday in the draft, Ms Park had said
“No it’s not there we’d better put it in”. There were no
other discussions at all about the union picnic day.
16 Evidence was also taken from Mr Christopher John Evans
who has been employed by the respondent for 3 years.
He is a licensed plumber and had been involved in the
enterprise bargaining negotiations. He related that during
negotiations leading to EBA AG 118 the representation
of the respondent changed. He and Mr Jack eventually
spoke to Ms Jennifer Park about the agreement. He alleged
that she had told them to forget everything they talked
about with Trevor (Holland) and the parties were starting
all over again. Mr Evans referred to a first meeting. They
started checking through an old EBA discussing various
points. When the clause relating to public holidays came
up Mr Jack mentioned to Ms Park that the Queen’s
Birthday was not there. Ms Park wrote it in and turned
the page and moved on. He says he thought at the time
that unions have Queen’s Birthday holidays and union
picnic day down as two separate days. He says there were
reasons that the employees were chasing extra days
because the day after Easter had been traded-off in a
previous agreement.
17 During cross examination by Mr Joyce Mr Evans denied
that he said words to the effect that the respondent’s “had
been conned” but he did admit that he said words to the
effect “well now you know what it’s like to be screwed”.
He denied that he had said that he knew there was a
mistake and that he was not going to admit it until the
document went through the Commission. When pressed
on his answer relating to having screwed the respondent
his answer was limited to saying that at the time he was
on anti depressants and was going through a bad time
with his marriage. He said he was fed up with the
management’s attitude. There had been a mistake made
but it was in the previous EBA. According to Mr Evans
his comments concerning screwing the respondent were
a result of frustration.
18 Before I analyse the information before the Commission
I need to make findings on the credibility of the witness
evidence. I carefully watched the witnesses give their
evidence, Mr Holland’s recollection of the events is
measured and logical. His recollection of the discussions
with Mr Evans, which in my view are the key to this
issue, is clear. His memory of those events is corroborated
by the evidence of Jennifer Park, whom I conclude was a
truthful witness. On the other hand Mr Evans was evasive
in answers to questions under cross examination. He was
a thoroughly unimpressive witness, I think it more likely
than not that he adjusted his version of the truth to fit the
outcome he wishes to achieve. As for the evidence of Mr
Robert Jack, it appears to me to be opportunistic; I have
little confidence in the story that he has told the
Commission. In that event where the evidence of the
respondents differs from that of the applicants I accept
the evidence of the respondents.
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19 On the balance of probabilities I conclude that the relevant
chain of events is Mr Steven Holland had been negotiating
with the union representatives about an EBA. There had
been discussions about the proper identification of a
public holiday; whether it be called union picnic day or
Queen’s Birthday holiday. The history had been that the
respondent had been buying back additional public
holidays which applied to the majority of its staff and it
may be that the Building Maintenance Division has
thought they had not achieved as good a deal as they
might have out of those arrangements.
20 Mr Holland was promoted and he handed over the carriage
of the matter to Ms Park. It would be completely
incomprehensible if Ms Park was able, without reference
to any superior authority, grant an additional public
holiday to a small group of the respondent’s work force.
I believe that the meeting that she conducted with Messrs
Jack and Evans was no more than a tidy up session to
ensure that the document was drafted correctly. The
document that Ms Park was using as a master draft was
presented to the Commission in Exhibit H3, it clearly
shows that the words union picnic day were deleted and
the words Queen’s Birthday inserted. That is
contemporary documentary support for the contentions
of Ms Park, it is passing strange that the union
representatives did not produce similar working
documents to the Commission. There are two photocopies
of agreements but they do not carry the same character of
originality as does Exhibit H3.
21 More likely than not, all that happened in the one meeting
with the two union representatives and Ms Park is that
some minor changes were made to the agreement. Ms
Park sent the amended master for typing but her
amendment was somehow missed. In other words there
was a genuine mistake made. That mistake was contained
in the document which was then registered by this
Commission when it was asked to ratify the agreement
on 1st June 2000.
22 In single enterprise agreements such as EBA AG 188 the
Commission’s role is limited by the Act to ensuring that
the statutory requirements to register such agreements
are met. It is entitled to expect that the contents of the
agreement are as approved by the parties, particularly
seeing that the agreement is certified by the placing of
the common seal of the City and is signed by authoritative
officers on behalf of the respondent and the union.
23 It is open to conclude and I do that after the document
was registered Mr Jack and Mr Evans became aware that
the document contained the two public holidays under
debate here and that Mr Jack mentioned the error to Mr
Plunkett.
24 I accept that Mr Evans did say to Mr Holland and Ms
Park words to the effect that the respondent had been
conned. I do not accept that he did not say the words and
even if he said other words such as the respondent had
been screwed, to me the common usage indicates that Mr
Evans was communicating to the two officers of the
respondent that they had been duped in some way. After
seeing Mr Evans in the witness box I have no doubt that
he bragged about this windfall, because the reality is the
inclusion of the additional public holiday in the document
as registered is no more than a windfall.
25 I think it more likely than not that Mr Jack’s response
when told of Mr Evans’ statement by Mr Holland was
that Mr Evans had been told to keep his mouth shut and
that the events since have been nothing more than an
attempt by these two employees, and not the union, to
take advantage of an honest error that was made in the
certification of EBA AG 118.
26 I need to discuss what should happen now. It is agreed
between the parties that interpretation of the existing
registered document as it is published in the Western
Australian Industrial Gazette (2000) 80 WAIG 2540 is
that there is an entitlement to the additional public holiday.
Of that there is no doubt. That places the situation in
similar circumstances to those discussed by the Industrial
Appeal Court in Minister for Health v The Australian
Liquor, Hospitality and Miscellaneous Workers Union,
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Miscellaneous Workers Division Western Australia (1996)
76 WAIG 930. That case dealt with a provision inserted
in an award by reason of error. It was held that the
variation was valid until it was properly varied by the
Commission.
In that case in 1994 the Health Workers—Community
and Child Health Services Award 1990 No. 21 of 1979
provided for Easter Tuesday to be allowed as a holiday
with pay to the workers under the award. The decision of
Kennedy J relates how this error came to pass. Essentially
what the learned Justice found was that the provision was
inserted in the award in 1985. It remained as a part of the
award and it would have been open to the Appellant to
have applied to vary the award by deleting the part of the
provision which had been inserted by over-sight. Had
such an application been made at an early stage it would
have been favourably considered by the Commission, but
that did not happen. Any questions about custom and
usage did not therefore arise because the entitlement was
validly incorporated in the award.
In my understanding of provisions of s.41 Industrial
Agreements of the Industrial Relations Act, 1975 as they
apply to single enterprise agreements is that such
agreements have much of the character of standing and
an award.
Industrial agreements by s.43 can be varied, renewed or
cancelled by subsequent agreements made between the
parties. The Commission has no role in varying an
industrial agreement except for the purpose of including,
omitting or varying a position however expressed that it
authorises an employer to stand-down an employee. There
is no other role for the Commission in so far as variations
are concerned. In short an agreement can only be varied
by the making of a new agreement.
The parties agree to the interpretation of Clause 16 of
EBA AG 118. On the authority of The Health Workers
and Community and Health Services Award, Easter
Tuesday Case, I find that agreement is valid until it is
changed.
However I am not asked to rule on the status of the
Agreement, I am asked to order that workers employed
by the respondent who are subject to EBA AG 118 are
entitled to eleven public holidays per year pursuant to
Clause 16, and that the dates of the public holidays shall
be as agreed between the parties.
In view of what I have said it would be otiose to issue
such an order. Whether the agreement ought to be
enforced in its current terms is not a matter for me, it is
clearly the exclusive jurisdiction of the Industrial
Magistrate under s.83 of the Act.
What I do need to say about this situation is that here
there has been a mistake in the expression of intention.
Hallsbury’s Laws of England Volume 32 at p.23 para 33
deals with such an issue. As I understand the writing where
the intention of the parties to an otherwise valid
transaction is recorded in terms which do not actively
reflect the intention a Court may correct a mistake in the
record in order to give effect to the intention. The Court
intervenes in such cases in two ways, one by applying
the rules of construction to interpret the faulty document
in the intended sense and two, rectifying the document
so as to make it accord with the intended transaction.
Usually these are alternatives in that if the true meaning
appears on the construction there is nothing to rectify.
Even if it is sometimes unclear which is the appropriate
remedy, rectification may sometimes be granted
notwithstanding the true meaning can be ascertained by
construction.
The true meaning of this EBA AG 118 cannot be
ascertained by its construction because it is clearly faulty.
I think the general rules concerning rectification of an
agreement are not available to be applied in this case,
this is because the Agreement is registered and carries
the force and effect of an award by virtue of the registration
and the powers granted the Commission in the Act to
register agreements. That is, there is nothing the
Commission as constituted can do to deal with the
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problem that the parties face here by way of rectification
because it is statute barred from making amendments of
this nature to an agreement.
36 I conclude that it would be inequitable to give the orders
sought even if the Commission had power to do so. To
give those orders would not be in accordance with the
equity, good conscience and substantial merits of the case.
It would give succour to those who have been less than
honest in their dealings and to do so would be wrong. I
do not intend to issue orders that the parties meet to decide
dates to take the holidays that are prescribed in the
agreement, I observe that it appears to me that the EBA
AG 118 remains law until it is changed. The only way it
can be changed is by further agreement. This application
will be dismissed.

2001 WAIRC 02549
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, APPLICANT
v.
CITY OF STIRLING, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
THURSDAY, 12 APRIL 2001
FILE NO
CR 200 OF 2000
CITATION NO. 2001 WAIRC 02549
____________________________________________________________________________

Result

Dismissed

____________________________________________________________________________

Order.
HAVING heard Ms J. Harrison on behalf of the Applicant and
Mr L. Joyce on behalf of the Respondent, the Commission
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT the Application be, and is hereby, dismissed.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
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Reasons for Decision.
On 1 February 2001, pursuant to s.44(9) of the Industrial
Relations Act 1979 (“the Act”) the Commission referred
the following industrial matter for hearing—
The Applicant claims that its member Mr Max Lynch,
was harshly, oppressively and unfairly dismissed by
the Respondent. The Applicant seeks an order that
Mr Lynch be reinstated and any other orders or conditions that the Commission sees fit to impose. The
Respondent denies the claim and opposes the orders
as sought.
These Reasons for Decision have been prepared by me
by reference to the transcript and to my own notes where
the transcript is indistinct.
Mr Maxwell James Lynch was dismissed together with
another worker, Mr Kane Cream, following an altercation
on the slaughter floor of Geraldton Meat Exports (“the
Respondent”) on Friday, 22 December 2000.
Mr Lynch was employed by the Respondent as a
slaughterman. Mr Lynch has worked in the meat industry
for approximately 20 years. He is a very experienced and
competent slaughterman and is able to perform all
slaughtering tasks in respect of all species. He commenced
employment for the Respondent in 1996. Prior to being
terminated on 2 January 2001 he regularly worked in the
position as rover to assist other slaughterman working
on the slaughterhouse floor. Mr Lynch also held the
position as Union delegate.
On 22 December 2000 the Respondent’s employees were
engaged in slaughtering goats. At about 7.20am Mr Lynch
was working on the chain next to Mr Cream. Mr Cream
was employed as a general hand and on that morning he
was washing carcasses. The incident started when Mr
Douglas Blume (who was working on the “dehairer”, a
large machine approximately about two metres from Mr
Cream’s work station) looked over and saw Mr Lynch
and said “Good morning, Max”. Mr Blume said this to
Mr Lynch three times but Mr Lynch did not hear him so
he said to Mr Cream words to the effect “Well, he is an
ignorant prick, isn’t he?” Mr Cream who was operating a
high pressure spray gun responded by laughing, then
turning to Mr Lynch and squirting him with a jet of water.
Mr Lynch testified that he was sprayed in the head on his
left side with the high pressure hose. He said initially he
did not know who had sprayed him. He said the water
went straight into his ear and soaked the left side of his
body. He said he looked up and saw Mr Cream holding
the high pressure hose and he said to Mr Cream “What
the fuck do you think you are doing, you fucking idiot?”
He said Mr Cream smiled at him. He then walked up to
Mr Cream who was standing on a stand and said, “Don’t
fucking ever do that again.” He said that Mr Cream
responded by spraying him in the face point blank. He
said he tried to wipe the water from his eyes and he lifted
his right hand in an attempt to grab the high pressure
hose. As he attempted to grab the hose Mr Cream came
off the stand, grabbed him and pushed him against the
wash station, which is next to the steriliser that was full
of very hot water. He said both of them were locked
together and he put his left arm around the back of Mr
Cream’s neck to restrain him, and held his other hand on
his knife pouch. He said Mr Cream tried to throw him on
the ground and they both fell over and slipped into the
blood drain. Mr Lynch said he yelled for someone to take
the knives out of his pouch because they were very sharp
and dangerous, and he did not want anyone to get hurt.
By the time Mr Lynch called out, most of the workers on
the floor had stopped working and gathered around Mr
Lynch and Mr Cream. Mr John McDonald saw Mr Cream
and Mr Lynch on the floor side by side. When he heard
Mr Lynch call out two or three times “Someone grab my
knives”, he took the knives out of Mr Lynch’s pouch and
took them to the washing and shaving area.
Shortly after the two were separated, the Slaughter Floor
Supervisor, Mr Pascoe Constantino and the Quality
Assurance Manager, Mr Nicholas Mitchell ensured both
Mr Lynch and Mr Cream were escorted from the slaughter
floor.

9

10
11

12

13

14

81 W.A.I.G.

Mr Lynch testified that he walked with Mr Mitchell as
Mr Cream walked out with Mr Constantino. He said as
they were walking outside he heard Mr Cream yell
something to him which he could not hear. Mr Lynch
said he called out to Mr Constantino, “I told you he was
fucking crazy”. He said Mr Cream went berserk and Mr
Constantino had to restrain him (Mr Cream), that Mr
Constantino told him (Mr Lynch), “Shut-Up, Max. You
are making things worse”. Mr Lynch said he then said to
Mr Mitchell, “I’ll get the prick after work”. Mr Lynch
testified that he did not have any intention of carrying
out the threat because he thought Mr Cream was crazy.
He said he then walked across to the smoking area, had a
cigarette and after about 10 minutes the Production
Manager, Mr Paul Jones approached him with Mr Donald
Clements who is the Respondent’s General Manager. He
said Mr Clements and Mr Jones departed for about 10
minutes and Mr Clements and Mr Jones came back and
informed him that he would be suspended until 2 January
2001. He said on 2 January 2001 he arrived at work at
approximately 6.30am and waited for Mr Clements to
arrive at the office. He said after Mr Clements arrived, he
walked into the office and said “Good morning, Max”
and asked him to come inside the office. Mr Lynch
followed him in and Mr Clements said to him (Mr Lynch),
“It doesn’t look good, you are out of here”. Mr Lynch
said that he informed Mr Clements that he would take
the matter to the Union. He then shook Mr Clements’
hand, said “Happy New Year” and left the premises.
Whilst there was little dispute as to how the physical
altercation started there was a dispute between the parties
as to whether Mr Lynch was an assailant or a victim.
Mr Douglas Blume testified that after Mr Cream directed
a stream of water at Mr Lynch, Mr Lynch walked up to
Mr Cream and said “What the fuck did you do that for,
you fucking idiot”. He said Mr Cream just smiled with a
big cheesy grin and Mr Lynch said to Mr Cream “Don’t
ever do that again”. He said Mr Cream then pointed the
spray gun at Mr Lynch and squirted it straight in his face.
He said Mr Lynch put his hand up to try and stop the
stream of water, that Mr Cream lost his balance, stepped
off his stand, rushed at Mr Lynch and pushed him against
the wash basin. They then both fell into the blood drain.
Mr Geoffrey Fripp testified that on the day in question
he was also working on the “dehairer”. He said he looked
up and saw a circle of people on the other side of the
room. He went over to see what was going on and saw
Mr Lynch and Mr Cream on the ground. He said that Mr
Cream was locked onto Mr Lynch, so he reached down
and pulled Mr Cream off Mr Lynch. He said that prior to
grabbing Mr Cream that Mr Cream was trying to bite Mr
Lynch’s neck. He said that after he pulled them apart, Mr
Cream wanted to have another go at Mr Lynch and he
told him (Mr Cream) that “enough was enough”. He
testified that he did not observe any injuries on either Mr
Cream or Mr Lynch.
Mr Paul Boardman testified that when the incident
occurred that he was working alongside Mr Lynch,
that Mr Lynch was to his (Mr Boardman’s) left and
Mr Cream was on the left side of Mr Lynch. He said
he was shaving goats and he looked up and saw Mr
Lynch walk up to Mr Cream and hit Mr Cream on the
nose with an open hand. He described the hit as a
clipping of Mr Cream’s nose. He said Mr Cream then
jumped off the wash stand and they proceeded to
wrestle around until the fight was broken up. He said
he did not hear Mr Lynch say anything to Mr Cream
because of the noise on the slaughter floor.
Mr Cream testified that he was employed by Geraldton
Meat Exports from approximately July or August 2000
through to 22 December 2000. He testified that when Mr
Blume yelled out to Mr Lynch to try and get his attention,
it seemed to him (Mr Cream) that Mr Lynch did not hear
Mr Blume, so he sprayed water in his general direction.
He said the spray action came out slightly stronger than
he intended, that the spray hit Mr Lynch’s shirt just under
his right shoulder. He said that Mr Lynch looked up at
him and said “Do that again and I will knock your fucking
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block off”. Mr Cream says he responded by sticking his
fingers in the air and saying “na, na, na, na, na”. He said
Mr Lynch then struck him on the nose. When asked to
describe how he was hit on the nose he said that Mr
Lynch’s hand came up through his (Mr Cream’s) hands
and connected with his nose. He said he had a blood nose
after the altercation and that was the only time during the
incident that he recalled being struck on the nose. He
said after Mr Lynch struck him, Mr Lynch grabbed his
shirt and they walked backwards towards the wash tray
and ended up on the ground. Whilst on the ground he
said Mr Lynch had hold of his (Mr Cream’s) hair. He
said eventually the altercation was broken up. He strongly
denied that he tried to bite Mr Lynch on the neck. He
testified that after the fight was broken up, Mr Lynch had
another go at him and struck him on the chin.
15 Mr Cream said he walked outside with Mr Constantino
and Mr Lynch walked with Mr Mitchell. He said that Mr
Constantino asked him what happened and that whilst he
was explaining, Mr Lynch yelled out something that he
could not recall. He said he reacted and yelled at Mr
Lynch, “You are lucky I didn’t let you have it”.
16 He said he was then escorted to the office by Mr
Constantino and he spoke to Mr Clements. He said Mr
Clements attended to his blood nose and he told Mr
Clements that he had squirted Mr Lynch with water and
that Mr Lynch was being an aggressive bastard to him
(Mr Cream). He said Mr Clements told him to go home
as it was the last day of work before Christmas and to
come back after the break on Tuesday. He said on Tuesday,
2 January 2001 he rang the Respondent’s office and
informed the Respondent that he was not returning to
work as he had obtained another job.
17 Mr Cream testified that he did not intend to annoy Mr
Lynch, that he was attempting to gain his attention when
he squirted him with the hose.
18 When questioned as to whether he had had any other
altercations with any other employees at the meat works,
Mr Cream said, “No”. However in cross-examination Mr
Cream conceded that he had been involved in two
altercations. He conceded that he had grabbed a labourer
called Peter by the throat. He also conceded he had
wrestled with Cliff, a floor cleaner. Mr Cream also
conceded that prior to being employed by the Respondent
he had been terminated from a position with the Geraldton
Fishermen’s Co-op as a result of a fight and was
subsequently convicted of an offence of grievous bodily
harm. He conceded that he had lost his temper and kicked
a friend in the head whilst his friend was kneeling down
on the ground trying to put something onto the towbar of
a car. Mr Cream testified that before he went to court for
the offence he had been admitted to Graylands Hospital
and diagnosed with a chemical imbalance in his brain
from drug use. He said that it was a temporary acute
condition and that he was kept in hospital for about three
or four weeks.
19 Mr Mitchell testified when the fight was broken up he
walked outside with Mr Lynch and that Mr Cream walked
out with Mr Constantino. He said that Mr Cream had a
graze on his chin and blood coming out of his nostrils.
Whilst they were walking outside he said that Mr
Constantino asked Mr Cream what had occurred and Mr
Cream said “I was trying to get Max’s attention and I
directed a bit of water in his direction, tried to get his
attention. I squirted him down the left side, he came up
and abused me and then he hit me on the end of the nose”.
Mr Mitchell said that Mr Lynch said to Mr Cream “You
think that was a hit. Wait until we’re finished in the office
and I’m going to knock your block off”. He said that Mr
Cream then attempted to try to get at Mr Lynch but Mr
Constantino intervened and steered Mr Cream away. Mr
Mitchell then went in the office, spoke to Mr Clements
and informed him there had been a fight on the slaughter
floor between Mr Lynch and Mr Cream and he asked Mr
Clements to speak to Mr Lynch and Mr Cream. Mr
Mitchell then left the office and went to back to the
slaughter floor.
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20 Mr Mitchell testified that when he returned to the
slaughter floor he spoke to Mr Constantino and asked if
anyone had seen what had happened. He said Mr
Constantino said he had spoken to Mr Dennis Nicholls
who said that he did not see how the altercation started,
but that Mr Boardman saw the whole thing so he (Mr
Mitchell) should speak to him. Mr Mitchell spoke to Mr
Boardman and later took a statement from him. Mr
Mitchell said he then spoke to others who were working
in the shaving and washing area but they all informed
him that they did not see anything. However he did not
speak to anyone who was working in the dehairing area.
In particular, it is common ground that Mr Blume, Mr
McDonald and Mr Fripp were not spoken to by Mr
Mitchell or Mr Constantino. Further it is common ground
that other than the brief conversation that took place whilst
Mr Lynch and Mr Cream were walking to the office and
the brief conversation that Mr Clements had with Mr
Lynch and Mr Cream, no explanation was sought from
Mr Cream or Mr Lynch.
21 Mr Clements testified that when he first spoke to Mr
Cream he was bleeding from the nose and had a bit of
skin off his chin. He said he went to the first aid room
and attended to his nose. He said he asked Mr Cream to
tell him what happened and that Mr Cream told him that
there had been a fight between him and Mr Lynch, that
Mr Lynch had him by the hair and Mr Lynch punched
him. Mr Clements said he stopped the conversation at
that point because he wanted to speak to Mr Lynch and
he wanted to sit down and assess the whole situation. He
said he informed Mr Cream that he would be suspended
for the day with pay and to report to the office on 2 January
2001, after the Christmas break.
22 Mr Clements testified that he then went and spoke to Mr
Lynch. He said he asked Mr Lynch what had happened
and Mr Lynch said that they had “had a blue”. He said he
then said to Mr Lynch, “I believe you hit him”, to which
Mr Lynch replied “Well, Don, I lost it”. He said he
explained to Mr Lynch that he was a senior member of
the slaughtering team and that he should have gone about
it in a different way and that Mr Lynch said again, “Well,
Donald, I lost it”. He said he then informed Mr Lynch
that he would be suspended for the day with pay and to
return to the office after the holidays on 2 January 2001.
23 Mr Clements testified that he left the investigation of the
incident to Mr Mitchell and Mr Constantino. He said Mr
Mitchell and Mr Constantino obtained some statements
and as a result of viewing those statements, he concluded
that both Mr Lynch and Mr Cream were as guilty as one
another and that they should both be instantly dismissed.
Mr Clements testified that in his view that he had to take
such a strong stand as there may be other fights in the
future which could result in serious injury.
24 Prior to the incident occurring there had been a fight at
the meatworks in August 2000. As a result of that
altercation, a meeting was held in the Management
Training room which was attended by a number of staff,
including Mr Lynch. It was agreed by all persons present
at that meeting including Mr Lynch (who attended as the
slaughter floor Union representative) that all persons
engaged in fighting will result in instant dismissal of the
offending parties. Following that meeting the company
issued the following directive—
“DIRECTIVE—Any future fighting engaged on the
plant, irrespective of whether one person assaults another or fighting involves two people fighting each
other: Will result in the instant dismissal of offending
parties.
SCOPE—This Directive applies to all staff and employees employed by Geraldton Meat Exports.
BACKGROUND —A fight occurred on the slaughter
floor at the cessation of work on the 10th of August
2000. A slaughterman assaulted a fellow slaughterman
by grabbing him around the throat by the shirt collars
and pushing him backwards. The victim did not fight
back and kept his hands stretched out in a defensive
position.
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SLAUGHTERMAN— Neil Kruger (Assailant)
Kenny Mitchell (Victim)
CONSEQUENCES—A meeting was held prior to the
commencement of work on the 11th August 2000, in
the management training room. Those in attendance
included—
Don Clements—General Manager
Paul Jones—Production Manager
Nick Mitchell—QA Manager
Shayne Moody—Slaughter floor Supervisor
(Temporary)
Wayne McMullen—Boning Room Union Representative
Max Lynch—Slaughter Floor Union Representative
Neil Kruger—Assailant
Kenny Mitchell—Victim
RESULT—After much discussion it was decided that
as there was only one assailant and the victim did not
retaliate, the assailant would be allowed to remain an
employee if—
A/ The victim received an apology and agreed to
continue working with the assailant.
B/ The assailant agreed to a declaration stating
that any further misdemeanours would result in
termination of their employment.

81 W.A.I.G.

the misconduct or the employee’s work record,
such misconduct justified dismissal. A failure to
satisfactorily establish any of those matters will
probably render the dismissal harsh, unjust or
unreasonable.” (see also Western Mining Corporation Limited v The Australian Workers’ Union,
West Australian Branch, Industrial Union of
Workers (1997) 77 WAIG 1079 at 1084 per
Sharkey P and Coleman C.C.)
28 Despite the requirement to accord procedural fairness,
not every denial of procedural fairness will entitle an
employee to a remedy. No injustice will result if after a
review of all the circumstances of the termination it can
be said that the employee could be justifiably dismissed
(Shire of Esperance v Mouritz (1990) 71 WAIG 891;
Byrne v Australian Airlines Ltd (1995) 185 CLR 410 at
430 per Brennan CJ, Dawson and Toohey JJ, and at 466
per McHugh and Gummow JJ).
29 In The Australian Workers’ Union, West Australian
Branch, Industrial Union of Workers v Co-operative Bulk
Handling Limited (1984) 64 WAIG 1355 Commissioner
G Fielding (as he then was) observed at 1356—
“Generally it is not the function of the Commission
to apportion blame between fighting workmen in the
workplace. That has recently been made clear in the
Federated Engine Drivers’ and Firemen’s Union of
Workers of Western Australia v Hamersley Iron Pty.
Ltd. (1982) 62 W.A.I.G. 1048. If individuals are
engaged in a fight and subsequently are dismissed
for misconduct, generally that is taken as the end of
the matter. However, if one or any other number of
perpetrators can show that they were innocent victims, then of course it is an injustice to inflict upon
them the ultimate sanction of summary dismissal
because they had the misfortune to be dealt with
improperly by a fellow workmate.”

CONCLUSION—To prevent a repeat of the investigation and counselling session held on the
morning of 11th August 2000, it was decided by all
those present that a company directive be issued
stating that fighting of any kind would result in
instant dismissal of offending parties. Both union
representatives were present and agreed to the decision and were responsible for relaying this
decision to employees.”

30 Commissioner Beech made a similar observation in The
Forest Products, Furnishing and Allied Industries
Industrial Union of Workers, WA v Wesfi Pty Ltd (1992)
72 WAIG 610 at 611 and then went onto to say—

Legal Issues
25 The onus is on the Applicant to demonstrate that the
dismissal was unfair on the balance of probabilities.
However, there is an evidential onus upon the employer
to prove that summary dismissal is justified. (Newmont
Australia Ltd v The Australian Workers’ Union, West
Australian Branch, Industrial Union of Workers 68 WAIG
677 at 679).

“It is also the case that the Commission will move to
protect an employee whose involvement is essentially passive: the Full Bench in MNMC v AWU, 63
WAIG 2397. The Commission retains the obligation to examine all of the circumstances—the mere
existence of a fight does not lead automatically to
dismissal: UFTU v Pay-Co, 70 WAIG 2497 at 2499.
See also the comments of the Commission in MNMC
v AWU—

26 The Union contends that the Respondent failed to properly
investigate the alleged misconduct and by failing to do
so, Mr Lynch was denied procedural fairness.
27 The requirements of procedural fairness in respect of an
investigation into alleged misconduct were considered by
the Full Bench of the South Australian Industrial Relations
Commission in Bi-Lo Pty Ltd v Hooper (1992) 53 IR
224. In the Bi-Lo case the Full Bench of the South
Australian Commission observed at 229—
“Where the dismissal is based upon the alleged
misconduct of the employee, the employer will
satisfy the evidentiary onus which is cast upon it
if it demonstrates that insofar as was within its
power, before dismissing the employee, it conducted as full and extensive investigation into all
of the relevant matters surrounding the alleged
misconduct as was reasonable in the circumstances; it gave the employee every reasonable
opportunity and sufficient time to answer all allegations and respond thereto; and that having
done those things the employer honestly and
genuinely believed and had reasonable grounds
for believing on the information available at that
time that the employee was guilty of the misconduct alleged; and that, taking into account any
mitigating circumstances either associated with

“I must say that I have considerable difficulty with the proposition that two
employees who fight on the job should, automatically, be summarily dismissed. To be
sure, fighting is an act of misconduct, but it
may or may not be serious enough to justify
the ultimate sanction. Of course, I have the
utmost regard for the applicant’s concern
over its responsibility for providing and
maintaining a safe system of work and also
its reluctance to subscribe to a second chance
policy through fear of encouraging self help
remedies and creating disincentives against
employee use of proper channels when disagreements or provocations arise on the job.”
31 Having heard all of the evidence in this matter, I am of
the view that Mr Lynch was not harshly, oppressively or
unfairly dismissed. The reason why I have reached this
conclusion is as follows—
(a) It is dangerous to engage in a physical altercation when wearing a pouch containing extremely
sharp knives used in the business of slaughtering. Further both Mr Lynch and Mr Cream were
working near a steriliser full of hot water which
could have burnt either of them if they were
pushed into it.
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(b) Mr Lynch was a senior employee of the Respondent who at the time of termination was
a Union delegate. Not only was he the Union
delegate but he also regularly worked as a
rover. As a senior employee he had an obligation to other employees in the workplace to
observe safe practices and to take steps to ensure the safety of his workmates was not
endangered by his own actions.
(c) Even if I accept the evidence given by Mr Lynch
(corroborated by Mr Blume), it is clear from their
evidence that Mr Lynch approached Mr Cream
and attempted to grab the spray hose from Mr
Cream.
(d) After having regard to the evidence of Mr Lynch,
Mr Blume and the evidence given by Mr Cream,
I am satisfied Mr Cream sustained a blood nose
when Mr Lynch attempted to take the spray hose
from him. In my view whether Mr Cream or Mr
Lynch was the aggressor at that point in time is
irrelevant.
(e) In light of Mr Lynch’s evidence that he regarded
Mr Cream as “crazy”, in my view he should not
have attempted to take the hose from Mr Cream,
he should have simply walked away and reported
the matter to the Slaughter Floor Supervisor, Mr
Constantino.
32 I will make an order dismissing the application.
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Order.
Having heard Mr G Hayes as agent on behalf of the applicant
and Mr M Darcy as agent on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) J.H. SMITH,
[L.S.]
Commissioner.

CONFERENCES—Notation of—
Parties

Australian Workers’
Union
Australian Workers’
Union
Australian Workers’
Union
Australian Workers’
Union
Automotive, Food,
Metals, Engineering,
Printing & Kindred
Industries Union
Automotive, Food,
Metals, Engineering,
Printing & Kindred
Industries Union
Automotive, Food,
Metals, Engineering,
Printing & Kindred
Industries Union
Automotive, Food,
Metals, Engineering,
Printing & Kindred
Industries Union
Automotive, Food,
Metals, Engineering,
Printing & Kindred
Industries Union
Builders’ Labourers,
Painters and Plasterers
Union
Builders’ Labourers,
Painters and Plasterers
Union

BHP Iron Ore Ltd
BHP Iron Ore Ltd
BHP Iron Ore Ltd
BHP Iron Ore Ltd
Asia Metals Pty Ltd
t/as Aussie Waste
Recycling and Aussie
Metals
Cockburn Cement Ltd

Commissioner
/Conference
Number

Date

Matter

Result

Kenner C
C160/2000
Kenner C
CR160/2000
Kenner C
C264/2000
Kenner C
CR264/2000
Gregor C
C68/2001

11/08/00

Alleged Victimisation

Referred

22/11/00

Alleged Victimisation

Upheld

N/A

Utilisation of ongoing
change
Utilisation of ongoing
change
Rostering Arrangements

Concluded

N/A
15/03/01
21/03/01

Concluded
Concluded

Gregor C
C53/2001

23/03/01

Work in accordance to EBA

Concluded

BHP Iron Ore Pty Ltd

Kenner C
CR117/2000

22/01/01,
23/01/01

Alleged Unfair Dismissal

Discontinued

Fluor Daniel
Diversified Plant
Services Pty Ltd

Gregor C
C281/2000

23/10/00,
25/10/00,
27/10/00

Strike Action

Referred

Transfield Services
(Australia) Pty Ltd

Kenner C
C52/2001

16/03/01

Order to return to work

Discontinued

City of Stirling

Gregor C
C200/2000

20/03/01

Time and Wages

Referred

City of Stirling

Gregor C
CR200/2000

20/03/01

Additional Public Holiday

Dismissed
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Civil Service Association
Communications,
Electrical, Electronic,
Energy, Information,
Postal, Plumbing and
Allied Workers Union
Construction, Mining,
Energy, Timberyards,
Sawmills and Woodworkers
Union
Construction, Mining,
Energy, Timberyards,
Sawmills and Woodworkers
Union
Construction, Mining,
Energy, Timberyards,
Sawmills and Woodworkers
Union
Construction, Mining,
Energy, Timberyards,
Sawmills and Woodworkers
Union
Dental Technicians &
Employees Union
Liquor, Hospitality &
Miscellaneous Workers
Union
Liquor, Hospitality &
Miscellaneous Workers
Union
Liquor, Hospitality &
Miscellaneous Workers
Union
Liquor, Hospitality &
Miscellaneous Workers
Union
Liquor, Hospitality &
Miscellaneous Workers
Union
Liquor, Hospitality &
Miscellaneous Workers
Union
Liquor, Hospitality &
Miscellaneous Workers
Union

81 W.A.I.G.

Commissioner
/Conference
Number

Date

Matter

Result

Education Department
of WA
Detroit Diesel Allison
Australia Pty Ltd

Kenner C
PSAC28/2000
Kenner C
C360/1999

N/A

N/A

Discontinued

03/02/00

Workers Compensation

Discontinued

Midland Brick

Gregor C
CR157/2000

N/A

Termination of Employment

Discontinued

Midland Brick
Company Pty Ltd

Gregor C
C315/2000

N/A

Unfair Dismissal

Discontinued

Delcala Nominees Pty
Ltd and Others

Gregor C
C70/2001

26/03/01

Wages and Conditions

Concluded

BHP Iron Ore Ltd

Kenner C
C82/2001

27/04/01

Alleged unfair dismissal

Discontinued

Dr HA Sharpe

Scott C
C307/2000
Wood C
CR203/2000

24/01/01

Unfair Dismissal

Discontinued

N/A

Unfair Dismissal

Discontinued

Skill Hire Pty Ltd

Kenner C
C275/2000

01/12/00

Alleged Unfair Dismissal

Referred

Skill Hire Pty Ltd

Kenner C
CR275/2000

01/12/00

Alleged Unfair Dismissal

Discontinued

Hon Minister for
Education

Kenner C
C352/2000

16/01/01

Employment Contract

Discontinued

SSL Aged Care Services

Wood C
C339/2000

24/01/01

Redundancy Payments

Discontinued

Burswood Resort
(Management) Limited

Wood C
C33/2001

Termination

Discontinued

Burswood Resort
(Management) Limited

Wood C
C89/2001

15/02/01,
12/03/01,
28/03/01
27/04/01

N/A

Referred

Burswood Resort
(Management) Ltd

PRACTICE NOTES—
INTERLOCUTORY APPLICATIONS AND
APPLICATIONS FOR STAYS
Practice Note No. 2 of 2001
23 May 2001
The following practice directions shall apply to proceedings before the Commission, constituted by the Full Bench,
or before the President sitting alone, where the parties are
represented by legal practitioners or agents.
1. In all interlocutory matters, the parties will file a
written outline of submissions to which argument
will be confined.

2. The applicant must file the outline with the application, unless the Commission otherwise directs, and
the respondent must then reply within three days.
The applicant may file any additional submissions
in reply within a further three days. Different time
limits may be fixed by the Commission in lieu of
the abovementioned time limits, in the exercise of
the Commission’s discretion.
3. The Commission will retain a discretion to limit oral
arguments, conduct interlocutory hearings by telephone conference, or even to decline to take oral
submissions when written submissions have been filed.
4. The Commission may determine that the matter
should be determined on the papers.
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5. These directions, with any modifications, shall apply to applications to the President pursuant to
s.49(11) of the Industrial Relations Act 1979 (as
amended).
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PROCEDURAL DIRECTIONS
AND ORDERS—
2001 WAIRC 02601
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
MARK STEVEN LANE, APPLICANT
v.
CITIZENS ADVICE BUREAU OF WA
(INC), RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
THURSDAY, 19 APRIL 2001
FILE NO/S
APPLICATION 97 OF 2000
CITATION NO. 2001 WAIRC 02601
_______________________________________________________________________________

Representation
Applicant
Respondent

In person
Ms M Huntly as agent

_______________________________________________________________________________

TIME LIMITS—WRITTEN AND
ORAL SUBMISSIONS
Practice Note No 1 of 2001
23 May 2001
1. For the purposes of hearings by the Full Bench or by the
President, the Full Bench or the President will give consideration in every case to whether time limits on oral submissions
should be imposed. Time limits may only be exceeded with
the leave of the Full Bench or the President given at the hearing.
2. For the purposes of hearings by the Full Bench or the
President, each will give consideration in every case to imposing limits on the length of written submissions. Written
submissions which exceed any such limit will only be considered by leave of the Full Bench or the President given at the
hearing.
3. The parties (unless they appear in person or by a layperson
and not by an industrial agent) shall file a written outline of
submissions stating whether the party intends to present oral
argument.

Order.
HAVING heard Mr Lane in person and Ms Huntly as agent
for the Respondent the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979, hereby
orders—
That the Respondent provide the Applicant with a list
of discoverable documents within 14 days from 12 April
2001.
(Sgd.) J.H. SMITH,
[L.S.]
Commissioner.

2001 WAIRC 02595
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
DIANE SONJA ANN BOON,
APPLICANT
v.
SAINT LUKE’S PRIMARY SCHOOL,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
TUESDAY, 17 APRIL 2001
FILE NO/S
APPLICATION 1190 OF 2000
CITATION NO. 2001 WAIRC 02595
_________________________________________________________________________

Result
Representation
Applicant
Respondent

Order issued.
Mr G Stubbs of counsel
Mr S Harben of counsel

_________________________________________________________________________

Order.
HAVING heard Mr G Stubbs of counsel on behalf of the applicant and Mr S Harben of counsel on behalf of the
respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—
1. THAT the named respondents to this application
listed in attachment A to the respondent’s application filed in the Commission on 3 October 2000 be
and are hereby struck out as parties to this application.
2. THAT the application be and is hereby discontinued
by leave.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.
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2001 WAIRC 02611
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
MONTY
REWIRI
HENRY,
APPLICANT
v.
HANSSEN PTY LTD, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
FRIDAY, 20 APRIL 2001
FILE NO/S
APPLICATION 1549 OF 2000
CITATION NO. 2001 WAIRC 02611
_______________________________________________________________________________
Result
Application for discovery allowed
Representation
Applicant
Mr G Stubbs, of counsel
Respondent
Mr F Kroon
_______________________________________________________________________________

Order.
HAVING heard Mr G Stubbs, of counsel, on behalf of the
Applicant and Mr F Kroon, agent on behalf of the Respondent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979 hereby orders—
THAT the Respondent shall provide to the Applicant’s
solicitor, by no later than 2.00 pm on the 20th day of April
2001, discovery of time sheets for Mr James Wawatai for
the period 5 August 2000 to 6 September 2000 inclusive.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner.

2001 WAIRC 002648
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
MING BO ZHUANG, APPLICANT
v.
ADVANTAGE AIR PTY LTD,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
THURSDAY, 26 APRIL 2001
FILE NO/S
APPLICATION 1701 OF 2000
CITATION NO. 2001 WAIRC 02648
_________________________________________________________________________

Result
Representation
Applicant
Respondent

Direction issued.
Mr T Kucera of counsel
Ms A Crichton-Browne of counsel

_________________________________________________________________________

Direction.
HAVING heard Mr T Kucera of counsel on behalf of the applicant and Ms A Crichton-Browne of counsel on behalf of
the respondent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby
directs—
(1) THAT evidence in chief in this matter be adduced
by way of signed witness statements which will stand
as the evidence in chief of the maker. Evidence in
chief other than that contained in the witness statements may only be adduced by leave of the
Commission.
(2) THAT the parties file and serve any signed witness
statements upon which they intend to rely no later
than 14 days prior to the date of hearing.
(3) THAT the parties file and serve any signed witness
statements in reply upon which they intend to rely
no later than 7 days prior to the date of hearing.
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(4) THAT the parties have liberty to apply on short notice.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.

2001 WAIRC 02631
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
RICHARD CHARLES WHYTE,
APPLICANT
v.
NARROGIN BRICK, MESSRS CLIVE,
GREG & LES PAGE T/A NARROGIN
BRICK, RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
TUESDAY, 24 APRIL 2001
FILE NO/S
APPLICATION 1869 OF 2000,
APPLICATION 651 OF 2001
CITATION NO. 2001 WAIRC 02631
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Direction for discovery issued
Mr R C Whyte on his own behalf
Mr E Rea

_______________________________________________________________________________

Direction.
HAVING heard Mr R C Whyte on his own behalf and Mr E
Rea on behalf of the respondent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations
Act, 1979, hereby directs—
(1) THAT the respondent produce to the Commission
by 8 May 2001 any documentation dating from 1
January 1996 onwards recording time worked, wages
or payments relating to the applicant, Richard
Charles Whyte.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.

2001 WAIRC 02716
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
BURSWOOD
RESORT
(MANAGEMENT)
LTD,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
MONDAY, 7 MAY 2001
FILE NO
C 89 OF 2001
CITATION NO. 2001 WAIRC 02716
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Order for discovery of documents issued.
Mr D Kelly
Mr G Blyth (as agent)

_______________________________________________________________________________

Order—Discovery of Documents.
HAVING HEARD Mr D. Kelly on behalf of the applicant and
Mr G. Blyth (as agent) on behalf of the respondent, the
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Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby—
ORDERS THAT—
(A) Each party—
1. provide to the other a list of all documents
dated from 19 January 2001 in their possession, custody or control relating to the
options for Mr Mitchell’s employment with
the respondent, including any appropriate
training relevant to available positions with
the respondent, and the dismissal of Mr
Mitchell from employment on 23 March
2001;
2. confirm that there are no other documents
relating to Order 1 hereof in their possession, custody or control other than those
documents mentioned in the list.
(B) The list to be provided in Order 1 hereof is to be
provided by 4.00pm on Monday, 7 May 2001.
(C) If either party wishes to inspect a document covered by this Order it shall notify the other party
by 4.00pm on Tuesday, 8 May 2001 and copies
of documents requested are to be provided to the
other party by 4.00pm on Thursday, 10 May
2001.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.

2001 WAIRC 02741
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS—WESTERN
AUSTRALIAN BRANCH & OTHERS,
APPLICANTS
v.
BHP IRON ORE PTY LTD & OTHERS,
RESPONDENTS
PARTIES
CONSTRUCTION,
MINING,
ENERGY,
TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH & OTHERS,
APPLICANTS
v.
BHP IRON ORE PTY LTD,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
TUESDAY, 8 MAY 2001
FILE NO/S
A 2 OF 2001, CR 60 OF 2001
CITATION NO. 2001 WAIRC 02741
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_________________________________________________________________________

Result
Representation
Applicants
Respondent

Direction issued.
Mr D Schapper of counsel; Mr T Daly of
the AWU and Mr J Murie of the CEPU
Mr M Lundberg of counsel and with him
Mr R Kelly of counsel

_________________________________________________________________________

Direction.
HAVING heard Mr D Schapper of counsel on behalf of the
Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers, Western Australian Branch,
the Construction, Mining, Energy Timberyards, Sawmills and
Woodworkers Union of Australia, Western Australian Branch
and the Transport Workers’ Union of Australia, Industrial
Union of Workers, Western Australian Branch, Mr T Daly on
behalf of the Australian Workers’ Union, West Australian
Branch, Industrial Union of Workers and Mr J Murie on behalf of the Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch
and Mr M Lundberg and with him Mr R Kelly of counsel on
behalf of the respondent the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby directs-—
1. THAT evidence in chief in this matter be adduced
by way of signed witness statements which will stand
as the evidence in chief of the maker. Evidence in
chief other than that contained in the witness statements may only be adduced by leave of the
Commission.
2. THAT the parties file and serve upon one another
any signed witness statement upon which they intend to rely by 8 June 2001.
3. THAT the parties file and serve upon one another
any signed witness statements in reply upon which
they intend to rely by 22 June 2001.
4. THAT the parties give notice to one another of witnesses they require to attend at the proceedings for
the purposes of cross-examination no later than seven
days prior to the date of hearing.
5. THAT the parties file and serve an outline of opening submissions and any list of authorities upon
which they intend to rely no later than seven days
prior to the date of hearing.
6. THAT the parties have liberty to apply on short notice.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.

RECLASSIFICATION APPEALS—Notation of—
File Number

Appellant

Respondent

Decision

Finalisation
Date

PSA 40/2000
PSA 41/2000

Ann Catherine Van Wees
Stephen Mark Endersby

Family and Children’s Services
Family and Children’s Services

Dismissed
Dismissed

30/04/01
30/04/01
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2

3

JUDGMENT OF THE COURT: On 1 February 2001,
the Court dismissed this appeal on the ground that the
decision appealed from was neither erroneous in law nor
in excess of jurisdiction. The following are the reasons
of the Court for arriving at this conclusion.
On 8 February 1999, Commissioner A R Beech found
that the appellant had unfairly dismissed the respondent
and he ordered that the appellant forthwith pay to the
respondent the sum of $2,902.68. By a notice filed on 25
February 1999, the appellant appealed against the decision
of the Commissioner on the ground that he had been
denied natural justice for the reason that his case had not
been better presented with the help of a lawyer. He sought
an order that the decision of the Commissioner be quashed
“and rehearing of witnesses”. The notice of appeal showed
the respondent’s address as Sugar Gum Restaurant, 105
Terrace Road, Guildford 6055.
The appeal was called on for hearing before the Full
Bench of the Industrial Relations Commission on 1
September 1999. There being no appearance by or on
behalf of the appellant, the President adjourned the appeal
for a short time to enable the appellant to be called outside
the door of the court and to have his Associate ascertain
whether the appellant was in the vicinity of the hearing
room. When the hearing was resumed, there was still no
appearance by the appellant. The President indicated that
a check had been made on two other floors of the building
in order to see whether the appellant might, in error, have
gone to those floors, but that there had been no sighting
of him. The President, in the circumstances, having
observed that notice of the hearing had been duly given
to the appellant, no doubt by giving notice by post to the
address given by him in his notice of appeal, Sugar Gum
Restaurant, 105 Terrace Road, Guildford 6055, invited
counsel who appeared for the respondent to move for the
dismissal of the appeal, as well as for the dismissal of the
appellant’s applications to extend time for filing an appeal
and for extending the time for making an application to
extend time for filing an appeal book. Counsel moved
accordingly, and those orders were made.
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On 20 September 1999, the appellant filed a notice
of appeal to this Court from the decision of the Full
Bench. The notice gave the appellant’s address as
Sugar Gum Restaurant, c/- 3A Harry Way, Willetton.
The grounds of the appeal were that the appellant had
failed to receive notice to attend the hearing of the
Full Bench because his address had changed due to
the loss of his restaurant, and medical factors, and
that the Full Bench, in dismissing the appeal without
giving him the right to be heard, had denied him
natural justice. In his affidavit filed in support of his
appeal to this Court, the appellant deposed that he
had changed his address in June 2000. He continued:
“I think I did give notice but I can’t be sure as I was
in and out of hospital, but I did give my new address
to the Commission and to the Supreme Court of
Appeal”. The affidavit concluded: “I’m still suffering
from depression. I can’t recall if I did give notice or
not.” June 2000 was long after the dismissal by the
Full Bench of the appellant’s appeal. From what the
President said in dismissing the appeal, the notice of
hearing had been duly served, in that the notice must
have been posted to the address of the appellant in
the Commission’s records.
An appeal court is entitled to dismiss an appeal if the
appellant does not make an appearance. It has no duty to
make further inquiries-see Barker v Wilson (1901) 27
VLR 36, at 38. By s 12 of the Industrial Relations Act,
the Industrial Relations Commission is constituted a court
of record and the Full Bench, for the present purposes, is
constituted as a court of appeal.
In the circumstances, the Full Bench was entirely justified
in making the orders which it did. It is abundantly clear
that it did not commit any error of law, or exceed its
jurisdiction in so doing. The only grounds upon which
an appeal lies to this Court are that the decision appealed
from is erroneous in law or is in excess of jurisdictionsee s 90(1) of the Act. The appeal was therefore
incompetent, and this Court had no jurisdiction to hear
it. It had accordingly to be dismissed.
We would add that, in an appropriate case, an appellant
whose appeal has been struck out on the ground of his
non-appearance, provided that his non-appearance was
due to no fault on his part and that no injustice to other
parties would be involved, may have a remedy. In those
circumstances, the appellate court may set aside the order
of dismissal-see Hoskins v Van Den-Braak (1998) 43
NSWLR 290, per Mason P at 293-295, and the cases
there cited.
Although, as we have indicated, in an appropriate case, a
remedy may be available to the appellant, we should not
be understood as indicating that any application by the
appellant to the Full Bench at this stage has any prospects
of success. It is the obligation of every party to
proceedings to notify the tribunal or the court in which
those proceedings are being maintained of any change of
address. A great deal of time has now elapsed since the
order was made by Commissioner Beech. Furthermore,
the grounds of appeal to the Full Bench, on their face,
would appear to be of no substance.
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FULL BENCH—
Appeals against decision of
Commission—
2001 WAIRC 02816
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE AUSTRALIAN WORKERS’
UNION, WEST AUSTRALIAN
BRANCH, INDUSTRIAL UNION OF
WORKERS, APPELLANT
v.
BHP IRON ORE PTY LTD,
RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
SENIOR COMMISSIONER G L
FIELDING
DELIVERED
WEDNESDAY, 16 MAY 2001
FILE NO/S
FBA 2 OF 2001
CITATION NO. 2001 WAIRC 02816
_______________________________________________________________________________

Decision
Appearances
Appellant
Respondent

Appeal dismissed.
Mr M D Llewellyn
Mr A J Power (of Counsel), by leave, and
with him,
Mr H M Downes (of Counsel), by leave

_______________________________________________________________________________
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2

3

Reasons for Decision.
INTRODUCTION
This is an appeal against the decision of the Commission,
constituted by a single Commissioner, and properly
brought pursuant to s.49 of the Industrial Relations Act
1979 (as amended) (hereinafter referred to as “the Act”).
The decision appealed against is a declaration made on
29 January 2001 in matter No CR 308 of 2000. Formal
parts omitted, the declaration reads as follows—
“THAT the work of the cleaning and maintenance
of reflectors and signs at the respondent’s Mt
Newman mining operations as proposed to be performed by a contractor commencing 22 December
2000 should proceed.”
(Appeal No FBA 6 of 2001, an appeal by the abovenamed
respondent against the same decision, was dismissed upon
the motion of the appellant, BHP Iron Ore Pty Ltd.)
GROUNDS OF APPEAL
It is against the whole of that decision that the appellant
appeals on the following grounds—
“1. That the Learned Commissioner erred in fact and
law with respect to the definition that was applied to “Detrimental”
2. That as a result of this definition the learned Commissioner erred by not placing sufficient weight
on the evidence with respect to a reversed overtime ban being placed by BHP Iron Ore.
3. The Learned Commissioner erred in fact and law
by failing to determine the question of “available
reasonable hours of work”
4. Having found that “available Reasonable
Hours of Work” meant something more than
normal hours of work. The Commission erred
at law by not considering this in the context
of a detriment.
5. That the decision of the Commission in matter
CR 308 of 2000 be quashed and in lieu there of a
determination that there would be a detrimental
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effect on the employees and the work should not
proceed by way of contractors. Or—
6. That the declaration in matter No CR 308 of 2000
be quashed the appeal up held and the matter be
referred to the Commission in the first instance
to be determined according to law.”
4

5

6

7

8

9

BACKGROUND
The appellant (hereinafter referred to as “the AWU”) is
an organisation of employees which represents, inter alia,
employees employed by the respondent employer
(hereinafter referred to as “BHP”). Both the AWU and
BHP are parties to the Iron Ore Production and
Processing (Mt Newman Mining Company Pty Limited)
Award No A29 of 1984 (hereinafter referred to as “the
award”).
The matter was referred to the Commission by the AWU
pursuant to s.44 of the Act because of a dispute between
the AWU, as applicant, and BHP, as respondent, in relation
to a decision by BHP to contract out the work of maintaining
and cleaning signs and reflectors at its Mt Newman mining
operations in the Pilbara region of this State.
The terms of the dispute are set out in the Memorandum
of Matters Referred for Hearing and Determination and
read as follows—
“On 22 September 2000 the respondent gave notice
to the relevant unions pursuant to clause 29(5) of
the Iron Ore Production and Processing (Mt Newman
Mining Company Pty Ltd) Award No A29 of 1984
(“the Award”) that it intended that the job of maintaining and cleaning signs and reflectors at the mine
would in future be performed by a contractor.
The applicant opposes the utilisation of a contractor
on the basis that it considers it will detrimentally
effect the availability of reasonable hours of work
of its members contrary to the terms of clause 29 of
the Award.
The respondent claims that the introduction of a contractor to do the work—
(a) will not be on a “side by side” basis and, therefore, clause 29(1)(b) of the Award does not
apply; and
(b) in any event, will not have a detrimental effect on the available reasonable hours of work
of the applicant’s members
and says that the work should proceed accordingly”.
(See page 7 of the appeal book (hereinafter referred to as
“AB”).)
No other ground, other than that referred to in the
Memorandum of Matters Referred, was advanced by the
AWU at first instance as to why the work should not be
performed by a contractor.
The AWU at first instance contended that the course
proposed by BHP was not consistent with Clause 29—
Utilisation of Contractors, of the award. BHP, however,
contended that the contracting out the work of maintaining
and cleaning signs and reflectors at the mine was
consistent with this provision of the award and that work
should proceed to be performed by independent
contractors, rather than mine worker employees.
Clause 29 of the award reads as follows—
“
29—UTILISATION OF CONTRACTORS
(1) (a) When it is necessary for the employer to retain the services of a contractor, the employer
shall give prior notice to the union or unions
concerned through the convenors of the nature of the work to be performed, the name of
the contractor, standard hours to operate during the contract and the likely duration of the
contract.
(b) No employee to whom this Award applies shall
suffer any detrimental effect in respect of his
normal earnings, job security or available reasonable hours of work by reason of the
employment of contractors’ employees on a
“side by side” basis.
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(c) A “side by side” basis shall mean that those
employees and employees having similar expertise are working together on the same work
in the same work section, location and locale.
(2) No employee to whom this award applies shall be
retrenched because of the employment of contractors.
(3) The provisions of this clause shall not act in a manner prejudicial to the employer’s operations in the
event of an emergency circumstance arising e.g. railway wash-away or substantial mechanical failure to
plant or equipment beyond the normal and immediate manning resources of the employer.
(4) Contractors will generally be employed for construction, modification and project work. Contractors
may, however, be necessary to perform in-plant maintenance under warranty arrangements or to meet
requirements for specialised equipment or specialised services. Where in particular circumstances it
is proposed to utilise contractors to meet requirements for specialised equipment or specialised
services, the employer will notify, and if requested
discuss the matter with, representatives of the union
or unions concerned prior to any commencement of
the work by the said contractors.
(5) Where a particular job is usually performed by employees to whom this award applies, and it is intended
that such job will in the future be performed by contractors, the employer shall give to representatives
of the union or unions concerned notice of the matter not less than three months prior to the date on
which it is intended that contractors commence work
on that job. If requested, the employer shall discuss
the matter with representatives of the union or unions concerned prior to any commencement of work
on that job by the said contractors.”
The facts in the matter were not in any real dispute.
Reflectors, flashing lights and signs are located in the
mining operations area on all roads, ramps, benches and
dumps to ensure that there is a safe and unimpeded traffic
flow around the mining area. These signs and reflectors
are required to be maintained and cleaned to ensure that
they remain in a safe and operating condition.
Placement of reflectors, flashing lights and signs, and
their maintenance and cleaning, was the subject of a
work instruction issued by BHP’s mining department,
the latest version of which is dated March 2000. This
was tendered in evidence as exhibit A3 (see pages 160165(AB)).
This work instruction provided that the signs and
reflectors should be cleaned every “pay Friday”, or as
required, to help provide effective signposting and
delineation of haul roads. This work instruction replaced
an earlier work instruction dated May 1999 which
provided that the frequency of cleaning should be once
every four shifts for each shift (exhibit A2 (see pages
154-159(AB)).
Mr Ross Kawa Kumeroa, a convenor of the AWU, was
and is employed by BHP as a production worker level 4
(a classification also referred to as “mine worker”). He
gave evidence at first instance. His evidence was that his
duties included operating trucks, plant, dozers and
shovels, as well as doing labouring work. The labouring
work involved the cleaning of signs and reflectors, and
that work was the subject of the dispute before the
Commission.
The uncontroverted evidence was that employees of BHP,
employed in the mine worker classification levels 1 to 4,
had customarily done the cleaning of signs and reflectors
as part of the general labouring duties required of those
classifications. However, the evidence of both Mr
Kumeroa and Mr Gregory Allen Spoonheim, BHP’s
Manager of Mining at Mt Whaleback and part of the BHP
mining operations, that the work of cleaning signs and
reflectors formed only a small portion of the duties of
those employees, with the dominant duty being the driving
of trucks and other equipment.
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15 Mr Kumeroa gave evidence that, in about 1998, however,
a number of changes directed to bringing about greater
efficiency was introduced by BHP, one of which was the
almost total elimination of overtime. Indeed, Mr
Kumeroa’s evidence was that he had not performed work
on overtime since about 1996, nor had anyone else, as
far as he could say, since these changes were made. He
said that, since about the time of these changes, mine
worker employees have only generally worked their
normal hours of 42.5 per week or thereabouts. Mr
Spoonheim gave evidence to that effect, too.
16 The purpose of BHP’s decision, according to Mr
Spoonheim, was to, as far as possible, eliminate the
working of overtime for the sake of efficiency. He
admitted in evidence that mine worker employees now
had no real choice but to work the normal hours of work.
17 In about mid 1999, there were discussions between the
AWU and BHP in relation to a “90 day notice” issued by
BHP pursuant to the award (Clause 29), proposing that
the work of sign and reflector maintenance and cleaning
be contracted out. After the discussions, changes were
made to the system of sign and reflector maintenance to
accommodate BHP’s then concerns. As a result, the
contracting out proposal was not proceeded with, and it
was agreed that the new arrangements would be put in
place on a trial basis with a further review to take place in
the future.
18 This was set out in a memorandum from the Acting
Manager Mining to the various union convenors dated 6
August 1999, tendered as exhibit A4 (see page 166(AB)).
19 It was common ground that mine worker classification
employees had done this particular work during ordinary
hours and machine operators were brought in on an
overtime basis to “supplement production time” as a
result. According to the evidence, this had been the
practice for a number of years.
20 By memorandum dated 22 September 2000 (exhibit A5
(see page 167(AB))), BHP notified the various union
conveners that, in accordance with Clause 29 of the award,
BHP intended to contract out the maintenance of signs
and reflectors in the mine. The contractor’s employees
were to commence work on 22 December 2000, or earlier
by agreement.
21 It was foreshadowed that discussions between the parties
would take place prior to the implementation date. The
contractor’s employees would be required to work an
estimated 24 hours per week cleaning reflectors and signs,
but more or less hours could be worked, depending upon
BHP’s requirements.
22 A number of meetings took place between the AWU and
BHP at site level to discuss the proposed contracting out,
in the course of which the AWU attempted to persuade
BHP to keep the work “in house”.
23 BHP did not accede to these representations and informed
the Commissioner that it intended to proceed to contract
out the work; however, it agreed to defer the
implementation of the contracting out, pending the
hearing and determination of this application by the
Commission.
24 The evidence from Mr Spoonheim was that the rationale
for the use of a contractor for this work was to better
utilise BHP’s mine worker classification employees on
their principal tasks, and this involved the operation of
equipment, rather than cleaning reflectors and signs. Mr
Spoonheim said that BHP estimated that the efficiency
savings occasioned by putting this into effect would be
in the order of some $650,000.00 net per annum. In other
words, contractor(s) to maintain signs and reflectors were
to be used because the cost was less than that of mine
worker employees.
25 It was common ground that the introduction of a
contractor for this work would lead to no diminution in
normal working hours or earnings for mine worker
employees. That is, employees would continue to work
42.5 hours per week and earn the same remuneration as
they were already earning. It was also the evidence that
BHP did advise the AWU and other unions during
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discussions about this issue that, from time to time, there
might still be a need for employees of BHP to clean signs
and reflectors.
It was also admitted by Mr Spoonheim in his evidence
that the contractor’s employees would be working in and
around the employees of BHP in the mining operations
area.
FINDINGS, ISSUES AND CONCLUSIONS
By virtue of Clause 29 of the award, BHP has the right to
use contractors and does not act contrary to the award,
provided that it complies with the provisions of Clause
29. At first instance, in order to conclude that the
declaration sought ought to be made, it was necessary
for the Commissioner to determine whether the
requirements of Clause 29 were satisfied. The matter was
conducted at first instance on the basis that Clause 29(1)
would not be complied with if contractor’s employees
were used (see, in particular, Clauses 29(1)(b) and (c)).
As a matter of fact, the Commissioner found, most
relevantly, that it was common ground that, in the past,
employees in the mine worker classifications levels 1 to
4 performed those duties as part of the general labouring
duties required of those classifications. What, therefore,
was proposed to be effected was that those duties be no
longer performed by the mine workers who performed
them and to require independent contractors to perform
that work.
It was common ground that, in the past and for some
years, this work was performed during ordinary hours
by mine workers and not by working overtime. If
production time was required to be maintained, as a result,
then machine operators were brought in on an overtime
basis to “supplement the production time”.
In 1998, BHP introduced a number of changes at its Mt
Newman operation. Significantly, for the purposes of this
matter, it was decided that overtime work would no longer
be worked by employees in the mine worker
classifications. That is also what the Commissioner found.
The evidence was that this decision was taken in order to
reduce costs by the effective elimination of regular
overtime. That evidence was not contradicted or
effectively challenged.
The Commissioner also found that the decision in 1998
not to use the relevant employees to perform work outside
ordinary hours was not a decision made so as to enable
the use of contractors.
In or about the middle of 1999, discussions between the
AWU and BHP took place because BHP gave notice,
purportedly under the award, that it proposed to contract
out the work of maintaining signs and reflectors.
On 22 September 2000 (see exhibit A5 (page 167(AB))),
BHP notified the various AWU convenors (amongst
others) that, in accordance with Clause 29 of the award,
BHP intended to contract out the maintenance of signs
and reflectors, etc, commencing on 22 December 2000
or earlier by agreement. There were meetings held
between the parties about the issues. There was also
evidence that $650,000.00 would be saved by BHP by
contracting out this work.
It was, and it was not disputed, common ground and the
Commissioner so found that the proposed introduction
of contractors for this work would lead to no diminution
in normal working hours or earnings for mine worker
employees; that is, they would continue to work 42.5
hours per week and earn the same remuneration. It was
also the evidence that, in time, there might still be a need
for mine worker employees to clean signs and reflectors.
The Commissioner also found that there was no
suggestion, on the evidence, that BHP’s decision in 1998
to eliminate overtime was for the express purpose of
engaging contractors.
At first instance, the Commissioner found too, within
the meaning of Clause 29(1)(a) and (b) of the award,
that the employees of any contractor doing work in
the maintenance of signs, etc. would be working “side
by side”. That finding was not a matter raised in this
appeal.
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37 The central issue raised by this appeal is whether, on the
evidence, it was open to the Commissioner to find, as he
did, that no employee would suffer any “detrimental
effect” within the meaning of Clause 29(5) of the award
in relation to his/her available hours of work as a result
of the engagement of contractors instead of mine worker
employees to perform the sign and reflector cleaning and
maintenance.
38 It is necessary to examine the grounds of appeal. There
are four grounds of appeal, Grounds 1 to 4, alleging error.
No ground of appeal attacks the findings of fact which I
have related above. The only complaint about findings
of fact is that the Commissioner erred in fact and law by
failing to determine the question of available hours and
that the meaning given to “detrimental effect” was a
meaning attributed as an error of law and fact. I will say
more about that later.
39 Grounds 5 and 6 relate to the remedy sought if the appeal
is successful.
40 The Commissioner, as the basis of his decision, found
that “detrimental” in Clause 29 of the award means
“harmful, causing loss”.
41 I am not at all persuaded that the meaning which he
attributed to “detrimental” was in error. The word
“detrimental” clearly has the meaning which the Oxford
Dictionary defines it as having and which meaning was
adopted by the Commissioner. The word “detrimental”
is defined, too, in the Macquarie Dictionary, to mean—
“causing detriment; injurious; prejudicial”
which is almost identical to the definition in the Oxford
Dictionary.
42 I can find no authority directly apposite to this situation.
However, all of the authorities attribute a similar meaning
(see, for example, R and Another v Associated Northern
Collieries and Others 14 CLR 387 and Brewer v R [1994]
2 NZLR 229 at 235 per Robertson J).
43 There is therefore established no error in law in attributing
the meaning attributed to it by the Commissioner. Further,
I do not understand why the attribution of such a meaning
could be said to be attributed in error, as a matter of fact.
The exercise of construction was to be carried out and
was in accordance with the well know principles in
Norwest Beef Industries Limited and Derby Meat
Processing Co Ltd v West Australian Branch, Australian
Meat Industry Employees Union, Industrial Union of
Workers, Perth 64 WAIG 2124. Indeed, the Commissioner
attributed the correct meaning.
44 The Commissioner went on to find that, attributing that
meaning to “detrimental”, there was no detrimental effect
which would be suffered by employees by reason of the
engagement of a contractor, because—
(a) There would be no diminution in terms of earnings or any effect on the working hours of mine
worker employees which had stood at 42.5 hours
per week since 1998.
(b) The decision to effectively eliminate overtime
work in 1998 in order to reduce costs was not a
recent phenomenon, but made two years ago. (Indeed, as Mr Kumeroa said, he had not worked
overtime since in or about 1996.)
(c) There was no suggestion, on the evidence, that
BHP’s decision to eliminate overtime in this context was for the express purpose of engaging
contractors, but for the purpose of reducing costs
(see page 15(AB)).
45 Those findings were based on the facts as the
Commissioner found them. Those findings were, in any
event, open to him on the evidence. The only evidence
was that, in or about 1998, overtime was no longer
available for mine workers by a decision of BHP, a
decision made along with other decisions at that time.
Thus, overtime had not been available for mine workers
for about two years and there was no evidence that it
would be reinstated. Further and significantly, it was the
evidence and it was open to find that the signs and reflector
maintenance and cleaning work was only a small part of
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the duties of mine workers and was never part of any
overtime work performed by them.
The evidence was that the decision was taken in the
interests of efficiency which, in my opinion, by
implication, includes cost reduction. That evidence was
not challenged. There was no other inference open to
reasonably draw that the decision was taken in order to
enable a future decision for the use of contractors to be
taken. Indeed, there was uncontradicted evidence from
Mr Spoonheim that one reason for the use of contractors
to do the sign and reflector maintenance and cleaning
work was to enable mine workers to be more efficient
and, as I understood the evidence, by implication, to do
mining work and not labouring work. That evidence was
not contradicted and it was open to the Commissioner to
accept it and so find.
Further, the evidence of savings in cost by the use of
contractors whilst, at the same time, mine workers worked
their normal hours at an unreduced wage was a clearly
open finding.
Further, the findings made as to fact were not seriously,
generally, or directly challenged in the grounds of appeal.
Accordingly, as the Commissioner found, and it was not
suggested that he erred in so finding in the grounds of
appeal based on findings of fact or by inferences open to
be drawn from findings of fact, he was unable to conclude
that BHP’s employees would suffer any “detrimental
effect” as the result of the engagement of a contractor.
There is nothing in the evidence which vitiates the finding
that it was not established that any detriment, being loss,
damage or prejudice, arose in the form of loss of wages
or overtime or risk to job security would arise from the
engagement of contractors. That finding was clearly open
and correct, for the reasons which I have expressed above.
It was open to find that the loss of overtime was
occasioned solely by the 1998 decision by BHP and
continued to be unavailable as a result of that decision.
Indeed, it was possible that some such loss originated
from around 1996. Such loss of overtime was not
established on the evidence to have any link to the decision
to engage contractors.
As to Ground 2, there is reliance on what is termed a
reverse overtime ban, that is, as I understand it, one placed
by the employer on overtime. It is quite clear, on Mr
Spoonheim’s evidence, that the unavailability of overtime
for the mine workers is the result of the decision which
was made in 1998 and that decision continues to have
effect (see Mr Spoonheim’s evidence at page 86(AB),
and in particular the following—
Q. “And that evolved out of a decision that you said
you made back in 1998 to reduce the overtime down.”
A. “That would be a fair comment.”)
That is evidence of the continuity of the effect of the 1998
decision and its effect. I apply the observations which I
made in relation to Ground 1.
I would add, to make it clear, that the facts cannot alter
the proper meaning to be attributed to the words
“detrimental effect”, which is an exercise in interpretation.
Further, in any event, there was no evidence that the use
of contractors would deprive mine workers of overtime,
overtime not having been available to them for about two
years, and the work in question never having been
performed by them on overtime.
I would make a general observation. Maritime Union of
Australia v Geraldton Port Authority [2000] FCA 16
AILR 4-240 is not a case in point. That case related to
the Workplace Relations Act 1996 (Cth), s.298K, s.298T,
s.298U and s.347 and involved an allegation of breaches
of that Act, where the contravening conduct was altering
the position of the relevant employees in their employment
to their prejudice for a prohibited reason, by the employer
prospectively reducing their entitlement to overtime
because the employees were, at all material times, entitled
to the benefit of the Geraldton Port Authority Integrated
Port Labour Force Award and Agreement 1995. In other
words, there was found a breach of the award by the
reduction of entitlement to overtime.
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56 In this case, it was open to find that there was no such
entitlement such as to lead to a detriment by its loss, by
prejudice or damage, because of a previously made
unconnected decision to pay overtime, which decision
still operated. That such a decision was not reversed was
not a detrimental effect, within the meaning of the award
nor, in particular, could it be said to be a detrimental effect
arising from the engagement of a contractor. There was
no detrimental effect established, within the meaning of
Clause 29(1) of the award.
57 It was open to the Commissioner, for those reasons, to
find that it was not established pursuant to Clause 29(1)(b)
of the award and on a proper construction of it, that any
employee to whom the award applied would suffer any
detrimental effect in respect of his normal earnings (which
would not be reduced), his job security (in relation to
which there was no evidence of risk), or his available
reasonable hours of work, because of the employment of
contractors’ employees on a side by side basis.
58 In my opinion, the Commissioner’s finding that he should
not apply to the words “available reasonable hours of
work” a meaning of something more than “normal hours
of work” does not assist the AWU. Whatever “available
reasonable hours of work” means, I am not persuaded by
the submissions made on this occasion, that overtime
hours were reasonably available because, as was found
and not challenged on appeal, overtime was not available
while the 1998 decision not to afford overtime to mine
workers was in force, and that was a decision not linked
to or made with the intention of engaging contractors.
59 Further, it was open to find that this work was never
performed as overtime work and was only a small part of
the work of mine workers, who were regarded as being
employed more efficiently if they were doing mine
production work rather than labouring. The maintenance
and cleaning work was described as “labouring”.
60 Thus, insofar as it is relevant, there is no evidence that
the decision to use contractor’s employees deprived mine
workers of overtime. Overtime work had been unavailable
and remained unavailable for mine workers as a result of
the decision in 1998. Thus, there was no deprivation of
overtime and no detriment, for those reasons also.
61 It is not necessary to consider Grounds 5 and 6 which
deal with the remedies sought if the appeal were upheld.
62 The Commissioner was correct in finding as he did and
making the declaration which he made.
63 For those reasons, it is clear that no ground of appeal has
been made out. I would, therefore, dismiss the appeal.
CHIEF COMMISSIONER W S COLEMAN—
64 I have read the reasons for decision of His Honour the
President. I agree with those reasons and have nothing to
add.
SENIOR COMMISSIONER G L FIELDING—
65 I have had the advantage of reading, in draft, the reasons
for decision prepared by the President. I agree, essentially
for the reasons he has outlined, that the appeal should be
dismissed. I add the following observations.
66 I agree with the submission advanced by the agent for
the Appellant that the provisions of clause 29 of the Award
are interrelated and that sub-clause 29(5) cannot be
separated from the other provisions of the clause. Hence,
as well as complying with the provisions of sub-clause
29(5), the Respondent is required to comply with the
provisions of sub-clause 29(1). Furthermore, I accept the
submission that the expression “available reasonable
hours of work” in paragraph 29(1)(b) is not confined to
ordinary hours of work but may include reasonable
overtime. Nonetheless, it is important to appreciate that
the provisions of clause 29 of the Award do not prohibit
the use of contractors. They merely stipulate, so as is
relevant, that the contractors must be utilised in a way
that no employee of the Respondent suffers any
detrimental effect in respect of any of the matters
mentioned in sub-paragraph 29(1)(b). Moreover, any such
detrimental effect must occur not simply by reason of the
employment of a contractor or its employees, but by
reason of the employment of those employees on a “side
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by side” basis. Where the employees of the contractor do
not work on a “side by side” basis as defined in paragraph
29(1)(c) the protection afforded to the employees of the
Respondent by paragraph 29(1)(b) has no application.
67 I agree, for the reasons advanced by the President, that it
was open to the learned Commissioner to find, as he did,
that the employees of the Respondent did not suffer any
detrimental effect within the scope of the Award. If indeed
they suffered any detrimental effect in respect of any of
the matters specified in clause 29 it was by reason of
what the Appellant chooses to call the Respondent’s
“reverse overtime ban”, which was long standing, not by
reason of the engagement of a contractor.
68 The position in this instance is quite different from that
considered in Maritime Union of Australia v Geraldton
Port Authority [1999] FCA 899; 94 IR 244, and in
Maritime Union of Australia v Geraldton Port Authority
[2000] 47 AILR 4-240 to which the agent for the
Appellant referred. In those cases the employer proposed
to reduce the overtime the employees were then working.
In this instance there is not any question of there being a
reduction in overtime. Instead, the Respondent proposed
that the status quo be maintained with respect to overtime.
69 In the circumstances the learned Commissioner was right
to conclude, as he did, that the Appellant had not made
out its case that its members suffered a detriment of the
kind within the scope of clause 29 of the Award.
THE PRESIDENT—
70 For those reasons, the appeal is dismissed.
Order accordingly
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having reserved its decision on the matter, and reasons for
decision being delivered on the 16th day of May 2001 wherein
it was found that the appeal should be dismissed, it is this day,

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

the 16th day of May 2001, ordered that appeal No FBA 2 of
2001 be and is hereby dismissed.
By the Full Bench
(Sgd.) P.J. SHARKEY,
[L.S.]
President.

2001 WAIRC 02730
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ILUKA RESOURCES LIMITED AND
ANOTHER, APPELLANTS
v.
THE AUSTRALIAN WORKERS’
UNION, WEST AUSTRALIAN
BRANCH, INDUSTRIAL UNION OF
WORKERS
AND
OTHERS,
RESPONDENTS
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
COMMISSIONER S WOOD
DELIVERED
TUESDAY, 8 MAY 2001
FILE NO/S
FBA 11 OF 2001
CITATION NO. 2001 WAIRC 02730
_______________________________________________________________________________

Decision

Appeal discontinued by consent.

_______________________________________________________________________________

Order.
This matter having been due to come on for hearing before
the Full Bench on the 8th day of May 2001, and the parties
herein, on the 3rd day of May 2001, having filed in the Registry of the Commission a Proposed Minute of Consent Order
to discontinue the appeal and the parties having waived their
rights conferred on them by s.35 of the Industrial Relations
Act 1979 (as amended) , it is this day, the 8th day of May
2001, ordered, by consent, as follows—
(1) THAT there be leave granted and leave is hereby
granted for appeal No FBA 11 of 2001 to be discontinued.
(2) THAT the Full Bench refrain from hearing the said
appeal further.
(3) THAT the hearing date of the 8th day of May 2001
be and is hereby vacated.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

2001 WAIRC 02849
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
BHP IRON ORE PTY LTD,
APPELLANT
v.
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS—WESTERN
AUSTRALIAN
BRANCH,
RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
COMMISSIONER S WOOD

DELIVERED
FILE NO/S
CITATION NO.

1363

MONDAY, 21 MAY 2001
FBA 21 OF 2001
2001 WAIRC 02849

_______________________________________________________________________________
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Appeal dismissed.
Mr A D Lucev (of Counsel), by leave,
and with him,
Mr H M Downes (of Counsel), by leave
Mr D H Schapper (of Counsel), by leave

_______________________________________________________________________________

Reasons for Decision.
THE PRESIDENT—
1 These are the unanimous reasons for decision of the Full
Bench.
2 This is an appeal by the abovementioned employer, BHP
Iron Ore Pty Ltd (hereinafter referred to as “BHP”) against
a decision of the Commission made by a single
Commissioner in matter No CR 117 of 2000 on 10 April
2001. The appeal is brought pursuant to s.49 of the
Industrial Relations Act 1979 (as amended) (hereinafter
referred to as “the Act”).
3 The appeal is against part of the decision, namely—
“that the Appellant’s application pursuant to section
23A(1a)(b) requiring the Commission to order compensation instead of reinstatement be dismissed, and
that the applicant be reinstated”
4 The decision appealed against was made on 10 April 2001
and, formal parts and parts of the decision irrelevant to
this appeal omitted, reads as follows—
“1. DECLARES that Mr Steven Jones was harshly,
oppressively and unfairly dismissed from his employment as a mechanical shift fitter at Finucane
Island by the respondent on or about 4 May 2000.
2. ORDERS that the respondent within 21 days of
the date hereof shall reinstate Mr Steven Jones in
its employment as a mechanical shift fitter at
Finucane Island.
3. ORDERS that a written warning be placed on
Mr Jones’ personal file in the following terms
“that any repetition of conduct involving the
making of unwelcome remarks and/or the use of
derogatory or offensive words to any employee
of the respondent contrary to the BHP Iron Ore
Non Harassment Policy will result in the termination of your employment”.”
GROUNDS OF APPEAL
5 It is against that decision that the appellant now appeals
on the following grounds, as amended—
“The Commission erred in law in dismissing the Appellant’s application under section 23A(1a)(b) of the
Industrial Relations Act, 1979 (WA) (“the Act”), and
in ordering that the Respondent’s member, Mr S
Jones, be reinstated.
Particulars
1. The Commission did not have jurisdiction, alternately power, under section 23A of the Act, or
otherwise, to order reinstatement of the Respondent’s member once the Appellant pursuant to
section 23A(1a)(b) of the Act, agreed to pay compensation to the Respondent’s member.
2. Once the Appellant agreed, under section
23A(1a)(b) of the Act, to pay compensation to the
Respondent’s member, the Commission’s jurisdiction, alternately power, was limited to ordering that
the Respondent’s member be paid compensation
pursuant to section 23A(1)(ba) of the Act.”
BACKGROUND
6 The matter was referred for hearing and determination
pursuant to s.44(9) of the Act, by the respondent, the
applicant at first instance, (hereinafter referred to as “the
AFMEPKIU”) which, at all material times, was an
organisation of employees duly registered under the Act.
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The AFMEPKIU had alleged that its member, Mr Steven
Jones, was unfairly dismissed from his employment by
BHP on 4 May 2000.
7 The AFMEPKIU sought an order that Mr Jones be
reinstated and that application was opposed by BHP.
8 The Commissioner found, after a hearing, that Mr Jones
was harshly, oppressively and unfairly dismissed from
his employment as a mechanical shift fitter at Finucane
Island in the State of Western Australia by BHP on or
about 4 May 2000.
9 The finding that Mr Jones was harshly, oppressively and
unfairly dismissed from his employment was not
challenged upon this appeal.
The Remedy
10 The Commissioner turned to the question of a remedy,
observing that the AFMEPKIU sought reinstatement for
Mr Jones. The onus was on BHP, the respondent at first
instance, in such matters to establish that reinstatement
is impracticable. The Commissioner found that
reinstatement or re-employment was the primary remedy
which the Commissioner should consider in a case where
unfairness has been found.
11 The Commissioner observed that he had considered this
matter carefully and, in his opinion, it would not, in all
of the circumstances, be impracticable to reinstate Mr
Jones. The Commissioner observed, that reinstatement
was the primary remedy under the Act and that, if it can
be done, then it should be done. He was not persuaded
that BHP had discharged the burden on it in this regard.
12 The Commissioner, as we have said above, ordered that
Mr Jones be reinstated within twenty-one days of the date
of the order, namely 10 April 2001 (the order was
perfected on 10 April 2001) in his employment by BHP
as a fitter on Finucane Island in this State.
13 The Commissioner then went on to conclude, too, that
an appropriate penalty ought to be imposed on Mr Jones
and that it should be on the basis that he be given a written
warning in very clear terms that any further contravention
of the non harassment policy will lead to his dismissal.
The Commissioner then advised that he proposed to
reflect the terms of such a written warning in his minutes
of proposed order.
14 The Commissioner published his reasons for decision and
issued the minute of proposed order on 21 March 2001.
15 After that occurred and before the order for reinstatement
was perfected, the solicitors for BHP, by letter dated 23
March 2001, advised the Commission that BHP agreed
to pay compensation instead of reinstating Mr Jones. BHP,
in expressing that agreement, relied on s.23A(1a)(b) of
the Act.
16 On 29 and 30 March 2001, the Commissioner heard
submissions, including the submission which BHP made,
when the Commissioner permitted it to re-open its case,
and held that the effect of s.23A(1a)(b) of the Act was not
to extinguish the power of the Commission to order the
reinstatement or re-employment of an unfairly dismissed
employee. The order appealed against issued subsequently
on 10 April 2001, as we have observed above.
ISSUES AND CONCLUSIONS
The Statute—S.23A of the Act
17 The complaint of BHP upon appeal was that the order to
reinstate Mr Jones as an employee of BHP was outside
the jurisdiction or power of the Commission once BHP
had agreed, because the Commissioner’s jurisdiction or
power was limited to making an order that the
AFMPEKIU’s member, Mr Jones, be paid compensation
pursuant to s.23A(1)(ba) of the Act.
18 S.23A(1) of the Act, in its relevant provisions, and
s.23A(4) of the Act read as follows—
“23A. Powers of Commission on claims of unfair dismissal
(1) On a claim of harsh, oppressive or unfair
dismissal, the Commission may—
(a) order the payment to the claimant of
any amount to which the claimant is
entitled;
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(b) order the employer to reinstate or
re-employ a claimant who has been
harshly, oppressively or unfairly dismissed;
(ba) subject to subsections (1a) and (4), order the employer to pay compensation
to the claimant for loss or injury caused
by the dismissal; and
.....
(1a) The Commission is not to make an order
under subsection (1)(ba) unless —
(a) it is satisfied that reinstatement or
re-employment of the claimant is impracticable; or
(b) the employer has agreed to pay the
compensation instead of reinstating or
re-employing the claimant.
....
(4) The amount ordered to be paid under subsection (1)(ba) or (3) is not to exceed 6
months’ remuneration of the claimant, and
for the purposes of this subsection the
Commission may calculate the amount on
the basis of an average rate received during any relevant period of employment.”
The answer to the question posed on this appeal depends
upon the construction and interpretation of s.23A of the
Act. In doing so, the relevant provisions of s.23A(1)
should be read in the context of the whole of the Act and
in the context of the whole of s.23A.
We propose to interpret the relevant parts of the section
by ascribing to the words thereof their ordinary, natural
meaning, except where to do so would lead to absurdity
or ambiguity, or lead to an interpretation which is
inconsistent with the tenor of the Act as a whole.
It is permissible to examine extrinsic material in the
interpretation of the section in order to discover the
underlying purpose or object and then to confirm that the
literal meaning was intended (see s.19 of the
Interpretation Act 1984 (as amended)). If the provision
under consideration is clear on its face, extrinsic materials
may only be used to confirm the literal meaning.
In other words, extrinsic materials such as extracts from
Hansard which were sought to be relied upon in this case
may be referred to, but they cannot alter the interpretation
which the court, without reference to those materials,
would place upon the provision (see Australian
Federation of Construction Contractors; Ex parte Billing
(1986) 68 ALR 416 at 420, where the High Court in a
joint judgment said—
“Section 15AB of the Acts Interpretation Act
1901 (Cth), as amended, does not permit recourse
to that speech for the purpose of departing from the
ordinary meaning of the text unless either the meaning of the provision to be construed is ambiguous or
obscure or in its ordinary meaning leads to a result
that is manifestly absurd or is unreasonable. In our
view neither of those conditions is satisfied in the
present case. In any event, the Minister’s speech does
not purport to be an exhaustive description of the of
the legislation and must be read in the context of the
Bill itself and the explanatory memorandum.”
The words of a Minister must not be substituted for the
text of the law. See R v Bolton and Another; Ex parte
Beane (1987) 70 ALR 225 at 227-228 where Mason CJ,
Wilson and Dawson JJ said—
“The words of a Minister must not be substituted
for the text of the law. Particularly is this so when
the intention stated by the Minister but unexpressed
in the law is restrictive of the liberty of the individual. It is always possible that through oversight
or inadvertence the clear intention of the Parliament
fails to be translated into the text of the law. However unfortunate it may be when that happens, the
task of the court remains clear. The function of the
court is to give effect to the will of Parliament as
expressed in the law.”
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24 The language of s.19 of the Interpretation Act 1984 (as
amended) and of similar provisions, such as s.15AB of
the Acts Interpretation Act 1901 (Cth), permits, but does
not oblige, a court to refer to extrinsic material which
counsel seeks to place before it (see Brennan v Comcare
(1994) 122 ALR 615 at 634 per Gummow J).
25 It was also submitted by Mr Lucev, counsel on behalf of
the appellant, that the Commission must pay regard to
the legislative history of the provision. Certainly, there
are ample examples of courts looking at prior statutory
provisions dealing with the same subject matter in order
to enable them to interpret a current statute (see Statutory
Interpretation in Australia 4th Ed., Pearce and Geddes at
paras. 3.16 to 3.18). However, as Kennedy J said in RRIA
v FEDFU 67 WAIG 315 at 319 (IAC)—
“.... in an Act such as the present, which is subject to
regular amendment, I would hesitate to draw any
positive inference from the repeal or amendment of
any particular section.”
26 Next, and significantly, the meaning of the section was,
to some extent, considered by the Industrial Appeal Court
in City of Geraldton v Cooling 80 WAIG 5341 (IAC).
Relevant to this appeal, that case is authority for the
propositions that—
(a) No general power has been conferred on the Commission to award compensation for damage or
injury caused by a harsh, oppressive or unfair
dismissal.
(b) The only orders which may be made by the Commission exercising the powers conferred upon it
on a referral of a claim of harsh, oppressive or
unfair dismissal are those authorised by s.23A of
the Act. Those powers relevantly are to order reinstatement or to order compensation.
(c) Within s.23A of the Act, the power to order compensation can only be derived from s.23A(1)(ba),
which is subject to s.23A(1a)(a) and (b) and (4).
(d) By s.23A(1a) of the Act, the Commission is prohibited from making such an order unless it is
satisfied that reinstatement or re-employment is
impracticable, or the employer has agreed to pay
the compensation instead of reinstating or reemploying the claimant. (It is to be noted that the
employer must agree to pay “the compensation”
(our emphasis).) The word “the” means the compensation ordered to be paid pursuant to the power
conferred by and exercisable pursuant to
s.23A(1)(ba) of the Act, which is itself restricted
by s.23A(1a) and conditioned by s.23A(4) and
which power cannot be exercised concurrent with
the power to order reinstatement or re-employment.
(e) An order for compensation cannot be made if an
order for reinstatement or re-employment is made;
it can only be made “instead of” an order for reinstatement or re-employment in the
circumstances prescribed by s.23A(1a) of the Act
(see per Kennedy J, with whom Scott and Parker
JJ agreed, at page 5343).
(f) Put another way, there is power to order reinstatement or re-employment (see s.23A(1)(b)
of the Act) or there is power to order compensation (see s.23A(1)(a) of the Act), but the two
are mutually exclusive and cannot be exercised
concurrently.
27 The power to order reinstatement or re-employment is
the primary remedy, as it is expressed in s.23A of the Act
and, for obvious reasons. That meaning is extractable and
was extracted by ascribing to the language of s.23A its
ordinary and natural meaning. The return to one’s
employment by way of reinstatement or re-employment
would generally be more advantageous than a mere award
of compensation. The Commissioner correctly found that
reinstatement was the primary remedy.
28 Thus, we apply the interpretation of s.23A of the Act, as
it was made in City of Geraldton v Cooling (IAC)(op
cit), and as we are bound to do.
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29 S.23A(1a) of the Act, therefore, on that authority, prohibits
the Commission from making an order for compensation,
unless it is satisfied that reinstatement or re-employment
of the claimant is impracticable. Then, since s.23A(1a)(a)
and (b) are joined by the word “or”, which is a disjunctive
preposition (see s.17 of the Interpretation Act 1984 (as
amended)), s.23A(1a)(b) prohibits the making of an order
to pay compensation to the claimant unless the employer
has agreed to pay the (our emphasis) compensation instead
of reinstating or re-employing the claimant.
30 In this case, there was a finding that reinstatement or reemployment was not impracticable. There was an order
that there be reinstatement, subsequent to which a minute
of an order issued, subsequent to which the employer
agreed to pay compensation.
31 In our opinion, the agreement referred to in s.23A(1a)(b)
of the Act cannot, and does not, at all condition the power
of the Commission to order reinstatement or reemployment and does not purport to do so. S.23A(1)(b)
of the Act is not conditioned by s.23A(1)(a). The power
to reinstate is not conditional. The power to order
compensation under s.23A(1)(ba) of the Act is expressly
to be exercised, and to be exercised only, subject to
s.23A(1a) and (4) of the Act. That is the clear meaning of
the provision derived from the plain language of the whole
of the section.
32 In our opinion, therefore, the provisions of s.23A(1a) are
quite clear. The first, (a), enables the Commission, with
reference to no-one, not to order the primary remedy of
reinstatement if it is satisfied that such a remedy is not
practicable. The second, (b), clearly means that and
enables the Commission to order the payment of
compensation where the employer has agreed to pay that
compensation instead of reinstating or re-employing, but
it certainly does not prevent the Commission exercising
its clear untrammelled power within the discretion
conferred upon it, to order reinstatement.
33 S.23A(1a)(b) of the Act clearly refers mainly to a situation
where the claimant seeks compensation only and the
employer agrees to pay the compensation; that is, the
compensation which is to be fixed by the Commission.
Previous to the amendment coming into operation, the
Commission could only order compensation where it had
made a finding that re-employment was impracticable. It
is certainly not a provision which conditions the power
to reinstate in a section whose clear purpose is to provide
a primary and secondary remedy for unfairly dismissed
employees; nor does it extinguish the power to reinstate.
S.23A(1a)(b) of the Act clearly applied only to make the
power exercisable under s.23A(1)(ba) subject to it.
34 The power to order compensation, which cannot be
exercised concurrent with the power to order the primary
remedy of reinstatement or re-employment (the two being
mutually exclusive) is not to be exercised unless the
Commission is satisfied that reinstatement is
impracticable or that the employer has agreed to pay
compensation. By contrast, there is no restriction at all
upon the exercise of the power of reinstatement or reemployment expressed in s.23A of the Act.
35 We would also add this. S.23A of the Act is a section
which is remedial or beneficial (see Bogunovich v
Bayside Western Australia Pty Ltd 79 WAIG 8 (FB)
and the cases cited therein). The provision exists to
give a benefit to unfairly dismissed employees and,
therefore, to remedy an injustice. The primary and
unconditional remedy w hich it provides is
reinstatement or re-employment. The section is
patently, in its terms, not directed to providing benefit
or remedy for employers who effect unfair dismissals,
so that it cannot be construed liberally to assist an
employer, even if it could. Accordingly, it would be a
mis-construction on those principles to construe the
section so as to find that the primary remedy was
extinguishable at the option of an employer found to
have acted unfairly.
36 S.23A of the Act must be construed beneficially and
liberally and in a manner favourable to unfairly dismissed
employees who are those persons who are to benefit from
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the legislation (see R v Kearney; Ex parte Jurlam (1984)
52 ALR 24 at 28 and Zangzinchai v Milanta (1994) 125
ALR 265 at 272). Their major benefit is reinstatement or
re-employment.
In any event, for the reasons which we have expressed
above, that interpretation is not open. Further, there is no
ambiguity in the language of s.23A of the Act. Further,
since the plain words of the section lead to the conclusion
that s.23A(1a)(a) and (b) do not condition or limit the
power to order reinstatement or re-employment, if it were
necessary to go further, which it is not, then to place in
the hands of an employer who had unfairly dismissed an
employee the power to deprive an unfairly dismissed
employee of his/her primary remedy would require
express and unambiguous words.
To extinguish the remedy of reinstatement or reemployment would require express or unambiguous
words. Those words do not exist (see Thompson v
Gould & Co (1910) AC 409 at 420 and Dalli Kavak v
Minister for Immigration and Ethnic Affairs (1985)
61 ALR 471 at 475-6). In the latter case there is
reference to the general disinclination of courts to
make implications into a statute. The clear expression
of the section in this case is, in any event, to the
contrary and would exclude any implication.
In any event, s.23A(1a) of the Act cannot be read in
isolation from s.23A(1).
We would also add that no assistance can be derived by
BHP from the language or existence of s.23A(3) of the
Act. All that provision prescribes is an alternative remedy
if an order for the primary remedy is not complied with.
The power can only be exercised if there is disobedience
of or non-compliance with an order for reinstatement or
re-employment. S.23A(3) of the Act has no effect on the
unconditional power to order the primary remedy.
To so interpret the section is thus consonant with the
judgement in City of Geraldton v Cooling (IAC)(op cit),
promotes the clear purpose of the Act in the section which
is to provide remedies for persons unfairly dismissed, is
not inconsonant with the section as a whole and its tenor
and purpose, and does not lead to absurdity or
unreasonableness. Further, that is the plain meaning of
the language of the section which is not obscure or
ambiguous.
The three presumptions referred to in paragraph 43 of
BHP’s outline of submissions do not apply, i.e. the
expressio unius presumption, the generalia specialibus
non derogant maxim, and the effect of the later provision,
because of the approach which we have said above is
required to be taken.
Further, the fact that, as Kennedy J found in paragraph
20 of City of Geraldton v Cooling (IAC)(op cit),
s.23A(1)(ba) of the Act is a specific provision covering
claims for compensation for loss or injury caused by the
dismissal and are subject to the restrictions imposed by
s.23A of the Act, and that there is no escape from them is
a recognition that the compensation power is a power
which stands on its own and conditions which affect it
cannot derogate from the power to reinstate.

Extrinsic Material and Past Legislation
44 The legislature speaks clearly and unambiguously through
the language of the section and it is not necessary to go
to the extrinsic material nor, on the principles of law
expressed above, should the Commission (see Bolton and
Another; Ex parte Beane (HC)(op cit); Brennan v
Comcare (HC)(op cit) and Australian Federation of
Construction Contractors; Ex parte Billing (HC)(op cit)).
The extrinsic materials cannot, in any event, alter the
interpretation.
45 We do not agree with Mr Lucev’s submission that the
reference to the Minister’s Second Reading Speech by
Kennedy J in City of Geraldton v Cooling (IAC)(op cit)
provides any support for his argument. That was referred
to merely by His Honour en route to the court’s finding
as to what constituted “compensation”, and the finding
that the power to order reinstatement and compensation
were mutually exclusive.
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46 Therefore, the view we have taken follows, too,
inevitably from the interpretation of the section by
the Industrial Appeal Court in City of Geraldton v
Cooling (IAC)(op cit) and by which interpretation the
Full Bench is bound.
47 We would add this. Even if one were permitted to resort
to Hansard and, for the reasons which we have advanced,
one is not, then it takes the matter no further. All it does
is recognise that there was no power previously to order
compensation unless the reinstatement was impracticable.
The new provision provides the power, inter alia, to order
compensation where a claim is made for compensation
only, and not reinstatement. There is nothing in Hansard
which suggests that s.23A(1a)(b) of the Act enables the
employer to remove or unilaterally extinguish the
separately conferred power to reinstate an unfairly
dismissed employee.
48 Further, the legislative history is of very little assistance,
because of the piecemeal and frequent amendment of the
Act over the years (see per Kennedy J in RRIA v FEDFU
(IAC)(op cit)). In any event, the history of the insertion
of s.23A(1)(a) and then s.23A(1)(b) do not affect the
interpretation by the Industrial Appeal Court in City of
Geraldton v Cooling (IAC)(op cit) and the interpretation
of the meaning of s.23A(1a) of the Act which flows from
that. All that it demonstrates is that two provisions were
inserted at different times (s.23A(1a)(a) and (b)) to
condition the exercise of the power to order compensation.
49 Further, we do not think that an offer to pay
compensation, which is what it was, correctly
characterised by the Commissioner after he had made
his order, could be characterised as an agreement “to
pay the compensation”.
50 It is doubtful, too, that Parliament could validly confer
on a party the right to determine how a matter could be
decided, which is what would occur if the meaning Mr
Lucev invited us to ascribe to s.23A(1a)(b) were ascribed;
although we make no judgment on that at this time.
51 In our opinion, for those reasons, the Commissioner acted
within power and correctly and validly exercising the
unconditional power conferred on him by s.23A(1)(b) of
the Act, a power certainly not extinguished, diluted or
conditioned by s.23A(1a)(b) of the Act. We would, for
those reasons, not regard the findings and the decision to
the contrary in Harwood v Pearlside Investments t/as
Midland Monumental (1998) 79 WAIG 275 as correct.
52 For those reasons, too, we would find that no ground of
appeal was made out, and would dismiss the appeal.
Order accordingly

2001 WAIRC 02850
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES

CORAM

DELIVERED
FILE NO/S
CITATION NO.

BHP IRON ORE PTY LTD,
APPELLANT
v.
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS—WESTERN
AUSTRALIAN
BRANCH,
RESPONDENT
FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
COMMISSIONER S WOOD
MONDAY, 21 MAY 2001
FBA 21 OF 2001
2001 WAIRC 02850

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

_______________________________________________________________________________

Decision
Appearances
Appellant

Respondent

Appeal dismissed.
Mr A D Lucev (of Counsel), by leave,
and with him,
Mr H M Downes (of Counsel), by leave
Mr D H Schapper (of Counsel), by leave

_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full
Bench on the 8th day of May 2001, and having heard Mr A D
Lucev (of Counsel), by leave, and with him Mr H M Downes
(of Counsel), by leave on behalf of appellant and Mr D H
Schapper (of Counsel), by leave, on behalf of the respondent,
and the Full Bench having reserved its decision on the matter,
and reasons for decision being delivered on the 21st day of
May 2001 wherein it was found that the appeal should be
dismissed, it is this day, the 21st day of May 2001, ordered
that appeal No. FBA 21 of 2001 be and is hereby dismissed.
By the Full Bench,
(Sgd.) P.J. SHARKEY,
[L.S.]
President.
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Reasons for Decision.
THE PRESIDENT—
1 This is an appeal against the whole of the decision of the
Commission, constituted by a single Commissioner, given
on 19 January 2001 in application No 1509 of 2000. The
appeal is brought under s.49 of the Industrial Relations
Act 1979 (as amended).
2 The decision appealed against is an order dismissing an
application by the abovenamed appellant, Mr Matthew
James East, in which he claimed that he was harshly,
oppressively or unfairly dismissed and sought relief.
3

GROUNDS OF APPEAL
The grounds of the appeal are as follows—
“1. The learned Commissioner erred in failing to
apply case law principles.
2. The learned Commissioner erred in his findings
that the appellant had been given appropriate
warnings.
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3. The learned Commissioner failed to give proper
weight to the evidence concerning budgets.
4. The learned Commissioner failed to give proper
consideration to the Respondents obligations to
appropriate training, teaching and counselling of
the Appellant.
5. The learned Commissioner erred in finding or
inferring that the Appellant had been warned that
his position was in jeopardy.
6. The learned Commissioner failed to take into
account or give proper weight to the Appellants
employment history.”
BACKGROUND
4 This matter came on for hearing before the Commission
on 19 January 2001. At the hearing, Mr Ryan Dhue
appeared as agent for the respondent and Mr East was
unrepresented.
5 Apart from documentary evidence, there was oral
evidence given at first instance by Mr East on his own
behalf and, on behalf of the respondent, by Mr William
Gary Dorr, the respondent’s Sales Manager.
6 At all material times, the respondent was engaged in the
business of a printer. The Managing Director of the
respondent, at the material time, was identified in evidence
as a Mr Payton. Mr East was employed by the respondent
from 10 July until 1 September 2000 as an Account
Manager, which is another term for sales representative.
It was common ground that his duties were to generate
new business for the respondent. Mr East said that this
was an area where the respondent was not currently
strong. Mr East was employed at a salary of $60,000.00
per annum.
7 Mr East’s appointment occurred following a selection
process where he was interviewed by Mr Dorr and Mr
Payton. He had been engaged in sales for fifteen years,
but not immediately prior to his appointment. Immediately
prior to his appointment, he had spent six years as a
corporate marketing manager. He had, therefore, been
out of professional selling for six years, and made it clear
during the selection process that it would take him some
time to regain his contacts. He also made it clear and it
was not denied that he had, that it would take him three
to six months to achieve (and I paraphrase) what was
expected of him.
8 Mr East understood, he said, as did the respondent, that
it would take him time to find his legs again.
9 It was an express term of his contract of employment,
contained in his letter of appointment of 7 July 2000, that—
“A period of three calendar months probation shall
apply. At any time during this probationary period
our employment relationship can be terminated with
one weeks notice by either party.”
(See exhibit A (see page 60 of the appeal book (hereinafter
referred to as “AB”).) This was not therefore a fixed period
contract or an indefinite period contract subject to and
containing a probationary period.
10 Mr East’s employment was terminated by the respondent
with one week’s pay in lieu of notice on 1 September
2000, about two months into the probationary period,
and four weeks before its expiry.
11 During those two months, Mr East performed
satisfactorily, according to his evidence, if not well.
Indeed, his evidence was that he worked very hard
renewing old contacts and canvassing for new business.
12 Mr East said that he thought that he was doing well and
that he had a career with the respondent. He said that, at
no time, was there any indication that he was doing poorly,
or that his position was threatened. He received no formal
indication from the respondent that his employment was
to be terminated. Indeed, his evidence was that, about
two or three weeks before he was dismissed, the Sales
Manager said to him that he had the team which he wanted
and that Mr East was “virtually guaranteed” his job. Mr
East also said that he had refused another job two weeks
before he was dismissed because he thought that he was
secure in his employment with the respondent.
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13 In addition to that, Mr East said, in evidence, that, on the
evening before he was dismissed, he was “congratulated”
by the owner of the business on getting a new $40,000.00
contract. Further, he approached Mr Dorr about two to
three weeks before he was dismissed about purchasing a
new car and Mr Dorr told him that that would be a good
idea. His car was, however, as he admitted, old and in
poor condition. Thus, I would observe, it was a fair
inference that he needed to acquire a new car in any event.
14 Further, although Mr East spoke to Mr Dorr on a regular
basis, Mr Dorr did not indicate that his work was less
than satisfactory. He did admit that, on one occasion, Mr
Dorr told him that they needed to work longer hours and
that Mr Payton had said that he required them to start
earlier. Mr East said, and it was not challenged in crossexamination, that, after that, he extended his hours and
he was at work from 8.30 am to 6.00 pm most days. He
said that revenue was slow in coming in, and that he was
working hard and bringing a lot of business in.
15 Mr East gave evidence that Mr Dorr had always led him
to believe that he was doing well and just to keep at it and
it would all come to him eventually.
16 Indeed, two weeks before, as he put it, he was suddenly
dismissed, he was given a new “client base” to work on.
He was astounded, he said, at being dismissed. That
dismissal coincided with another sales representative
starting the next Monday, i.e. immediately after his
dismissal.
17 Over eight weeks of employment, Mr East admitted, he
had generated $20,000.00 worth of business, including
$9,000.00 worth of new business, which he admitted was
not a sustainable position. He agreed that he would be
expected, after a period, to gross approximately
$100,000.00 a month on average in sales. As I have
observed, Mr East said in evidence, and he was not crossexamined on it nor was his evidence contradicted, that it
would take him some three to six months to build his
client base up to where he was writing $100,000.00 per
month in sales, and this was made clear by him when he
was engaged. He asserted that he was never ever made
aware that his sales figures were unacceptable.
18 He was dismissed before three months of his period of
employment had elapsed and well before he had been
employed for six months.
19 Further, Mr East said he was given no budget to achieve
in sales. He did admit, in cross-examination, that it was
said to him, in a round about way, that he should have
spent more time out on the road looking for business,
rather than time in the office.
20 His case was that he was dismissed without warning,
without any indication that his job was insecure, and that
such a dismissal was unfair because he needed at least
another month to test whether he was capable of achieving
the necessary sales figures to prove his worth. The
dismissal was, he said, unfair. He did obtain alternative
employment, starting on 10 December 2000, and at a
higher rate of remuneration, having continually sought
other work.
21 Mr Dorr was the Sales Manager of the respondent. His
role was, somewhat obviously, involved in the day to day
running of the sales people (of whom, at one time, there
were five, including Mr East), monitoring performance,
checking sales strategies and dealing with general
problems and worries which sales staff might have. He
agreed that, primarily, the role of Mr East (and other sales
representatives) was to develop new business, and to bring
new business to the respondent.
22 Mr Dorr’s evidence was that Mr East was dismissed
because the respondent concluded that the employment
would not work out and was not paid for three weeks of
the probationary period, but was paid one week in lieu of
notice. Mr Dorr told the Commission that Mr East was
not dismissed without warning but was repeatedly told,
even though it was informally, that there were concerns
about his work ethic; in particular, the respondent was
concerned about the hours of his arrival at work in the
morning, and concerned that he was spending too much
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time in the office and that he was not, as a result, achieving
the necessary figures.
Mr Dorr said that Mr East should have achieved sales
figures in the order of $100,000.00 per month and, on
the basis of the figures achieved by Mr East, coupled
with his work ethic over the two months, the respondent
concluded that things would not work out and he was
therefore dismissed.
The benchmark for sales employees was about
$100,000.00 per month. Mr Dorr’s evidence was that the
figures in exhibit 1 (page 64(AB)) achieved by Mr East
were unacceptable and that he told him so. It was not put
to Mr East in cross-examination that these figures were
unacceptable, but that they were unsustainable and that
the respondent needed $100,000.00 per month from its
sales representatives. However, Mr Dorr’s own evidence
was “I know it’s not achievable right away, but we have
to have some indication that it is going to happen” (see
page 44(AB)). This led to what Mr Dorr called a formal
meeting where, as he described it, they sat down and Mr
Dorr said “Let’s put some time in and let’s .... get out of
the office ...” (see page 44(AB)). This, however, was not
said to Mr East alone. This was about four or five weeks
into the probationary period.
Mr Dorr told not only Mr East, but the other sales
representatives that they had to be seen to be doing a lot
more. There is no evidence that the other sales
representatives were dismissed. According to Mr Dorr,
Mr East, although he said that he could make more effort,
did not, and he departed. One of Mr Dorr’s concern was
that Mr East spent too much time on the computer and
wandered in at 9.00 am or 9.30 am, leaving at 5.00 pm.
Mr Dorr did discuss the budget with Mr East and the
figure of $100,000.00 per month as a baseline. Pertinently,
Mr Dorr admitted that he did not tell Mr East that his
sales figures were too low and that he would be dismissed
if they did not improve. He did admit that, since that
meeting, Mr East’s timekeeping was pretty solid.
Mr Dorr dismissed Mr East after discussions with Mr
Payton, their view being that Mr East was not going to
work out for them and that “the work ethic was not there”.
When he dismissed Mr East, Mr Dorr said that it was not
going to work out between them and referred to the lack
of time and effort. Mr Dorr said that he did not guarantee
Mr East a job. He did not suggest that Mr East buy a new
car, saying that it was up to him. He did say that he had
the sales team which he wanted, but Mr East remained
on probation. Mr East did not “pick up his act” or listen
to what Mr Dorr had to say. Nothing tended to change in
his daily routine. Mr Dorr said that Mr East was not given
another four weeks to finish out his probationary period
because the company was under a lot of stress, having
just bought a new company and time was of the essence.
Therefore, the respondent had to make decisions quickly
to make the company a success. Mr East had been given
an opportunity and had not taken advantage of it.

FINDINGS
28 The Commissioner observed that there was not a great
conflict in the evidence produced in the proceedings but,
where there was, he accepted the evidence of Mr Dorr,
the Sales Manager of the respondent. In particular, the
Commissioner accepted that, at no time, did Mr Dorr
guarantee, either virtually or otherwise, Mr East’s
continued employment. The Commissioner accepted Mr
Dorr’s evidence that, during the period of probation, such
an undertaking simply would not be given and, indeed,
was not given.
29 The Commissioner was satisfied that there was mention
of the need for sales staff, including Mr East, to keep up
the level of sales, given that the respondent acquired
another business and that required higher sales figures.
That was not disputed by Mr East, but he said that he
should have been given more time to prove his worth.
30 The Commissioner also accepted that Mr East was spoken
to about the need to work longer hours and, in particular,
to be out and about rather than spend as much time as he
did in the office.
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31 Having regard to the fact that Mr East was on probation
and to the fact that the terms of the contract clearly imply,
if not expressly state, that employment could be
terminated before the expiry of the three month period,
as the Commissioner found, and also because of the
reasons given by the Sales Manager, apparently with the
support of the Managing Director, that the appointment
would not work out, the Commissioner was not persuaded
that the right which the contract reserved to the employer
to terminate the contract was abused.
32 The Commissioner found that Mr East had brought in
only $20,260.00 odd worth of business in two months,
of which only $9,000.00 was new business.
33 It was, therefore, reasonable to conclude that the
arrangement would not work out, but this, the
Commissioner observed, was reinforced by the evidence
of Mr Dorr that Mr East was spending too much time in
the office, notwithstanding that Mr Dorr had expressed
concerns to him about this practice.
34 The Commissioner therefore determined that there was
no abuse of the contractual right to dismiss Mr East from
his employment and that the application should be
dismissed.
ISSUES AND CONCLUSIONS
35 The decision appealed against was a discretionary
decision, as that term has been defined in Norbis v Norbis
(1986) 161 CLR 513 and Coal and Allied Operations
Pty Ltd v AIRC (2000) 74 ALJR 1348 (HC).
36 Since the decision was a discretionary decision, the
decision can only be challenged by showing error in the
process. Unless the relevant statute directs otherwise, it
is only if there is an error in the process that a discretionary
decision can be set aside by an appellate tribunal (see
House v The King [1936] 55 CLR 499; Gromark
Packaging v FMWU 73 WAIG 220 (IAC) and Coal and
Allied Operations Pty Ltd v AIRC (HC)(op cit)).
37 As to the role of an appeal tribunal such as this in relation
to questions of credibility, that is clearly prescribed by
the High Court in Devries and Another v Australian
National Railways Commission and Another [1992-1993]
177 CLR 472 (see also State Rail Authority of New South
Wales v Earthline Constructions Pty Ltd (in liq) (1999)
73 ALJR 306) and has been followed by Full Benches of
this Commission in many appeals.
38 The law relating to unlawful dismissal in relation to
employees on contracts for probationary employment has
been laid down by Full Benches of this Commission in
Hutchinson v Cable Sands (WA) Pty Ltd 79 WAIG 951
(FB) and East Kimberley Aboriginal Medical Service v
ANF 80 WAIG 3155 (FB). Those cases and the principles
laid down were not referred to in the reasons for decision
at first instance.
39 I reproduce hereunder paragraphs 49 (a), (b), (c), (d) and
(e) from East Kimberley Aboriginal Medical Service v
ANF (FB)(op cit)—
“Again, the following principles apply—
(a) The employer, throughout the period of probation, retains the right to see whether he/she wants
the employee or not in his/her employment.
(b)
(i) The employer is entitled to consider the
employee as if the employee was still at
first interview with the following modifications in this case.
(ii) There was an identifiable contract of employment for a period, indeed, a fixed term,
including a period of probation of three
months. This advances the matter beyond
a notional first interview situation.
(c) Probation is an extension of the selection process, a period of learning and a time for attention,
assessment and adjustment to standards of performance and conduct. (Inherent in that is that it
is a time for teaching, training and counselling.)
(d)
(i) However, a probationary employee knows
that he/she is on trial and that he/she must
establish his/her suitability for the post. The
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employer, on his side, must give the employee a proper opportunity to prove him/
herself, but he/she reserves the right to determine the employment with appropriate
notice provided he has reason for so doing
(see Sommerville v Brinzz Pty Ltd Clerk
Vehicle Repair Industry [1994]
SAIRComm 8 (31 January 1994), citing
Re J M Hamblin v London Borough of
Ealing (1975) IRLR 354 and see
Hutchinson v Cable Sands (WA) Pty Ltd
(FB)(op cit)).
(ii) Further, an employee on probation can expect to be counselled and informed that she/
he is not meeting the required standards of
performance, to be given reasonable training in this respect, and to be warned of the
possible consequences of a failure to improve. Provided this is done, an employee
who is on probation would have little cause
to complain if a decision was taken during
the course of or at the end of a probationary period to terminate the employment
(see Sommerville v Brinzz Clerk Vehicle
Repair Industry (op cit), citing Hull v F F
Seeley Nominees Pty Ltd (1988) 55 SAIR
550 at 562).
(e)
(i) Consonant with those principles, a probationary employee is able to seek
reinstatement, but an employer is entitled
to terminate a probationary employee more
easily, e.g length of service is not a factor
generally, because probationary employment is for a finite period and, in that
period, assessment, training and acquisition of skills and demonstration of ability
can occur. In addition, any genuine question of compatibility between employer,
employee and other employees can be assessed. (This is not a comprehensive
inventory of such matters.)
(ii) However, probation is not a licence for
harsh, oppressive, capricious, arbitrary or
unfair treatment of a probationer (see
Hutchinson v Cable Sands (WA) Pty Ltd
(FB)(op cit) and the cases cited therein).”
On a fair reading of the evidence, as will be apparent
from my recitation above, of the background facts, it was
open to the Commissioner to find that there were no
warnings issued during the period of probation of the
kind referred to in Margio v Fremantle Arts Centre Press
70 WAIG 2559 (FB). There had been, four to five weeks
into the probationary period, a suggestion by Mr Dorr
that the sales representatives should come in earlier to
work and leave later. That, as I have observed, was not
directed to Mr East individually.
Mr East said in evidence that he did spend more time at
work after that. Mr Dorr said that he did not. There was
no evidence of any criticism conveyed to him on that score
by Mr Dorr after that conversation. That conversation
seems to have been more of a counselling and not a
warning or any conveying of serious disapproval.
There was an allegation, too, that Mr East was spending
too much time in the office and not out on the road. This
was not conveyed as a criticism to him, nor was it the
subject of any warning to him. That was specifically
admitted. There was a reference to the need to keep up
sales figures. However, the evidence from Mr Dorr and
Mr East was that there was no written or exact sales budget
which Mr East was required to meet.
There seems to have been the mention that a required
figure would be $100,000.00 per month.
It was not denied that the parties were aware that Mr East
had been out of selling for six years.
Mr East’s work amounted to writing new business,
which it seems implicitly is more difficult to do than
to sell to existing or committed customers. Mr East
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agreed that the amount of business he had written was
not sustainable, but maintained that it would take him
three to six months, as he advised during the selection
process, to build up to a satisfactory figure. At no
time was it denied that he had said at interview that it
would take three to six months to build up; nor was it
denied that that assertion was right.
It is fair to observe that, with one month to go at the time
of his dismissal, given that a satisfactory figure was said
to be $100,000.00 a month, he had not done so. The fact
of the matter was, however, that he did not have a precise
budget to achieve. However, Mr Dorr’s own evidence was
that Mr East knew this and was concerned. There was,
too, no finding at to what might be achieved in the
following month.
It was quite clear, as a matter of evidence, that no warning
was given to Mr East that he would be dismissed if sales
figures were not improved. That was consistent, I might
add, with the implied acceptance of Mr East’s advice that
it would take him three to six months to become fully
effective. He was required to achieve higher sales and it
was clear that he was aware of it, but that Mr Dodd, and
it was not denied by that gentleman that he said so, told
him to just keep trying.
There was uncontroverted evidence from Mr East, too,
that some difficulty was being experienced by him
because of higher prices than those of competitors being
quoted by the respondent.
The question to be answered in this claim was whether
Mr East had established that the respondent had harshly,
oppressively or unfairly dismissed him, as that concept
is described in Miles and Others t/a Undercliffe Nursing
Home v FMWU 65 WAIG 385 (IAC) (see also RRIA v
CMEWU 69 WAIG 1027 (FB)). The test has been
variously expressed in that case whether the employee
has received less than a fair deal or whether the employer
has abused his/her/its rights to dismiss the employee. The
action, in short, must be one which is harsh or unjust in
relation to that employee (see Miles and Others t/a
Undercliffe Nursing Home v FMWU (IAC)(op cit) at page
387 per Kennedy J).
I would observe that it was open to the Commissioner,
based on East Kimberley Aboriginal Medical Service v
ANF (FB)(op cit) and Hutchinson v Cable Sands (WA)
Pty Ltd (FB) (op cit), to find as follows—
(a) Probation is an extension of the selection process unless an identifiable contract of employment
has been entered into to include a fixed term of
probation.
(b) Probation, insofar as it is an extension of the selection process, is a period of learning and time
for attention, assessment and adjustment to standards of performance and conduct.
(c) The employee knew that he was on trial and that
he must establish his suitability for his post. On
the other hand, the employer had reserved the
right to determine the employment with appropriate notice provided that it had a real, proper
and fair reason for so doing. That period of trial
existed against a background of the employee
having not been involved in selling for six years,
and having expressly said, uncontradicted, that
he would take three to six months to build up his
sales.
(d) Further, the employee, whilst on probation, could
expect to be counselled and informed that he was
not meeting required standards of performance
to be given reasonable training in this respect and
to be warned of the possible consequences of a
failure to improve.
Probation is not a licence for harsh, oppressive, capricious,
arbitrary or unfair treatment of a probationary employee.
In this case, it was open to find and the Commissioner
should have found that Mr East was not counselled and
informed sufficiently or at all as to the standards which
he was required to meet. That was evidenced by the lack
of a sales budget. It was also evidenced by the fact that

52

53

54

55

56

57
58

81 W.A.I.G.

the respondent well knew that Mr East had three to six
months in which to achieve efficiency, after six years away
from selling; and not even three months had expired. It
was also evidenced by a general suggestion to the sales
representatives, including Mr East, that they work longer
hours, a respect for which Mr East improved.
Whatever the reason, Mr East was not told sufficiently
what standards he was not meeting, nor is there any
evidence that he was given training. Further, he received
no warning of the possible consequences of a failure to
improve. In particular, he was not told that his
employment was in jeopardy. Indeed, no evidence was
offered as to whether the results were improvable, or the
amount of time in which such an improvement might be
achieved. He was never told that he would be dismissed.
(He did improve the length of his working hours, as Mr
Dorr himself admitted.)
It was not denied that the difficulties which he said existed
did exist. The Commissioner did not have regard to the
principles in East Kimberley Aboriginal Medical Service
v ANF (FB) (op cit) or Margio v Fremantle Arts Centre
Press (op cit). He erred in failing to do so. It was open to
find that principles (c), (d)(i) and (d)(ii) expressed in East
Kimberley Aboriginal Medical Service v ANF (FB) (op
cit) were not complied with.
There was no adequate training or counselling. There was
no warning or no sufficient warning of the possible
consequences of a failure to improve in that he was not
seriously or unequivocally warned that his employment
was in jeopardy. Again, even though he was given no
guarantee of his continued employment, as the
Commissioner correctly found, he was not otherwise
informed and had some reason to think otherwise. The
fact that he was given an entire new client base two weeks
before his dismissal was more consistent with his
believing that he was doing well than not.
Further, Mr Dorr’s statement that he had the sales team
that he wanted, which team included Mr East, was a
statement which might reasonably be believed that Mr
East was accepted as an employee, even though Mr Dorr
explained in evidence that that was not what he meant by
that statement.
There was no evidence that an improvement in figures
could be achieved in the time available and one would
have expected that, when there was evidence that both
parties expected him to take three to six months to
improve. Further, when Mr East was dismissed, no precise
complaints were made, and he was given no chance to
answer any allegations.
There was no or no sufficient reason to dismiss or none
established. It was open to the Commissioner to so find
and he should have so found.
Further, there was no fair go all round and the employer
acted in a procedurally and substantially unfair manner.
The dismissal was harsh, oppressive and unfair, for those
reasons and ought to have been found to be so. The
exercise of the discretion miscarried, for those reasons.

Were the Reasons for Decision Adequate?
59 I turn now to the question of inadequacy of reasons for
decision. I am of opinion, on a fair reading, that the
reasons are somewhat sparse, but that they are adequate
to comply with the Commission’s statutory duty, within
the principles laid down in Ruane v Woodside Offshore
Petroleum Pty Ltd 71 WAIG 913 (FB).
60 However, sparse reasons often make it difficult for an
appeal tribunal to make a finding that the exercise of a
discretion did not miscarry.
61 This is one such case. In particular, there is nothing in
the reasons to indicate that the principle in Margio v
Fremantle Arts Centre Press (op cit) or in East Kimberley
Aboriginal Medical Service v ANF (FB)(op cit) were
complied with or adequately considered. For those
reasons, however, Ground 1 is not made out.
Compensation
62 Reinstatement was not sought, it is fair to say. The only
remedy, therefore, to be considered is compensation.
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63 On a proper construction of the contract, as set out in
exhibit A (see pages 60-62(AB)), Mr East could have
expected to continue in employment, if the probationary
period had been satisfactorily completed in the eyes of
the respondent, as there was no requirement to enter into
a new and separate contract of employment at the
completion of the probationary period, unless he was a
satisfactory employee. In this case, it was not established
on the balance of probabilities that that would necessarily
have been the case, and the amount which should and
could be awarded, as compensation for the loss
indubitably suffered and established to have been suffered,
is an amount equal to three weeks’ salary, namely
$3,461.54.
FINALLY
64 For the reasons which I have expressed above, the exercise
of discretion miscarried. I would make the findings which
I say above should have been made. I would then
substitute a finding by the Full Bench that there was a
harsh, oppressive or unfair dismissal.
65 I would uphold the appeal and vary the order made at
first instance by making a declaration of unfair dismissal
and ordering the respondent to pay to Mr East the sum of
$3,461.54 by way of compensation within seven days.
CHIEF COMMISSIONER W S COLEMAN—
66 I have had the advantage of reading the Hon President’s
draft of his reasons for decision. I regret that I am unable
to agree that the appeal should be upheld.
67 The appellant, an experienced salesperson was dismissed
with one weeks notice under the terms of his contract of
employment before the expiry of the probationary period
of three months. The term of probation was not a finite
contract but merely included as a qualification in the letter
of appointment which also provided for one weeks notice
after the probationary period. The standard against which
the dismissal was to be judged is no wider or narrower
than that established in Miles & Ors t/as Undercliffe
Nursing Home v Federated Miscellaneous Workers Union
of Western Australia (1985) 65 WAIG 385 @ 385-389.
This is consistent with what the Full Bench has said in
East Kimberly Aboriginal Medical Service v Australian
Nursing Federation (2000) 80 WAIG 3155.
68 The grounds for appeal attack the weight given to evidence
and findings made in the first instance. These go to
whether or not the appellant was given appropriate
warnings, if the respondent’s obligations with respect to
counselling the appellant were carried out and whether
proper consideration had been given to evidence
concerning budgets or the lack thereof. On these matters
the appellant submitted that in the two months of his
employment he had performed well and that he had been
dismissed without warning. He had not been presented
with a budget to work to. However he conceded that his
employment would not have been sustainable in the long
term on the level of business he had written in the two
months of his employment. The appellant claimed that a
period of three to six months was necessary for him to
“find his feet” given that he had been out of sales and the
printing industry for six years. Moreover, the appellant
asserted that this was accepted by the respondent when
the appointment was made and that during the period of
employment assurances had been given that his position
was secure.
69 The respondent contended that the dismissal was not
effected without warning and that the appellant had been
informed of concerns about his work ethic.
70 Where there was conflict in the evidence adduced, the
Commissioner in the first instance accepted that of the
respondent’s witness. In this respect it must be concluded
that warnings concerning the level of application
necessary to achieve the amount of business expected of
the appellant were being given by the respondent albeit
that some of these were given in an informal manner.
Nevertheless there was evidence than on one occasion it
was put directly to the appellant that more effort was
needed by him to reach a level of business in the order of
$100,000 per month. The evidence accepted by the
Commission was that there was no change in the
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appellant’s work routine following this discussion. The
implied or explicit “guarantee” about the security of
employment was rejected by the Commissioner in the
first instance. As to the issue of budgets the finding was
that the appellant along with all members of the sales
staff were aware of the need to keep up the level of
business given the nature of the respondent’s operation.
Indeed it was the case that the appellant had secured a
higher salary than was initially offered on the basis of
the amount of business he claimed he could bring to the
respondent. The appellant’s complaint was that he should
have been given more time to deliver. On the basis of the
appellant’s sales performance, which reflected his work
ethic, the respondent concluded that the arrangement was
not going to work out and that the appellant was not
unfairly dismissed.
71 The findings concerning the appellant’s performance, the
warnings and the knowledge concerning the required level
of business to be written were based to a significant degree
on the credibility of the witnesses, that is the appellant
and for the respondent, the sales manager. In this respect
the advantage the Commission in the first instance had,
has not in my view, been shown to have been misused
(Devries and Another v Australian National Railways
Commission and Another [1992-93] 177 CLR 472).
72 I would dismiss the appeal.
COMMISSIONER J F GREGOR—
73 I have had the advantage of reading comment in draft
form, the reasons for decision prepared by the President,
the facts are sufficiently set out in these reasons and it is
unnecessary for me to repeat them.
74 This appeal is decidable upon the application of principles
laid down in, Margio v Fremantle Arts Press Centre 1970
70 WAIG 2259 (FB) and East Kimberley Aboriginal
Medical Service v ANF 2000 80 WAIG 3155 (FB) both
of these cases are decisions of the Full Bench and bind
the Full Bench and the Commission until they are
replaced.
75 In my respectful view it was open to the Commission at
first instance to find that on the facts before it that the
warning which was given to the applicant concerning level
of sales was a kind of instruction given to sales staff in
many operations in the normal course of operations. It
therefore does not qualify on the criteria set out in Margio
v Fremantle Arts Press Centre (op cit) as a warning by
which the recipient would have reached a conclusion that
his job was at risk. It is not surprising that the applicant
did not seriously dispute the suggestion of the respondent
about the need to increase sales he accepted, as one can
imply that the other salesman accepted, that the
respondent was entitled to want increases in sales. I think
the second warning relating to hours of work was more
in the way of a suggestion. The principal was happy for
the salesmen to work as and when they wanted to as long
as they made sales. In that context and in the context of
the evidence as I understand it from reading the transcript
at first instance, this too, was not a warning in the category
of instructions from an employer which would have left
the applicant in the position that in no doubt that his
employment was at threat.
76 In so far at the application of principles in East Kimberley
Aboriginal Medical Service v ANF (op cit) are concerned
the rules established therein create a regime of decision
making which, while acknowledging that probation is an
extension of the selection process, require that it is also a
time for teaching, training and counselling. This was an
extension to the concept of probationary employment
which was well established in this jurisdiction in
Westheafer v Marriage Guidance Council of WA (1995)
65 WAIG 2311. As I understand it Westheafer is an
authority for the proposition that probationary
employment is an opportunity for the employer to
consider whether or not the employer wants an employee
in his or her employment. In essence, the period of
probation is characterised as an extension of the
recruitment process. The test to be applied now after East
Kimberley Aboriginal Medical Service v ANF (op cit)
gives greater emphasis to the responsibility of the

1372

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

employer to ensure fairness to the probationary employee.
His Honour the President has summarised the issues that
must be considered in para 50 of his Reasons herein.
77 These issues were not addressed in the Reasons at first
instance and it is open to conclude that the tests in East
Kimberley Aboriginal Medical Service v ANF (op cit)
were not applied. In my respectful opinion the decision
at first instance thereby miscarried.
78 I would allow the appeal and substitute a finding by the
Full Bench that dismissal was unfair. In this case the loss
is quantifiable as an amount equal to the balance of the
probation period ie three weeks. The respondent should
be ordered to pay compensation calculated on that basis
in the sum of $3,461.54.
THE PRESIDENT—
79 For those reasons, the appeal is upheld and the decision
at first instance varied.
Order accordingly
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(b) THAT the respondent, Picton Press Pty Ltd,
do hereby pay, as and by way of compensation, the amount of $4,846.15 to Matthews
James East within seven days of the date of
this order.
By the Full Bench
(Sgd.) P.J. SHARKEY,
[L.S.]
President.
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Appearances
Appellant
Respondent

Appeal upheld and decision at first
instance varied.
Mr K J Trainer, as agent
Ms N F Rutherford, as agent, and with
her, Mr W G Dorr

_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full
Bench on the 11th day of April 2001, and having heard Mr K
J Trainer, as agent, on behalf of the appellant and
Ms N F Rutherford, as agent, and with her Mr W G Dorr on
behalf of the respondent, and the Full Bench having reserved its
decision on the matter, and reasons for decision having been
delivered on the 4th day of May 2001 wherein it was found that
the appeal should be upheld and the matter having been listed
for a speaking to the minutes hearing on the 14th day of May
2001, and the parties herein having filed a Minute of Consent
Order in the Commission on the 11th day of May 2001 consenting to an amendment to the minutes of proposed order and
the Full Bench, in order to reflect the said consent to amendment, having decided to amend the said order so as to order the
payment of compensation in the correct sum of $4,846.15, it is
this day, the 14th day of May 2001, ordered as follows—
(1) THAT appeal No FBA 3 of 2001 be and is hereby
upheld.
(2) THAT the decision of the Commission in matter No
1509 of 2000 made on the 19th day of January 2001
be and is hereby varied by deleting the order made
dismissing the application, and substituting therefor
a declaration and order in the following terms—
(a) THAT the applicant, Matthew James East, was
harshly, oppressively or unfairly dismissed by
the respondent, Picton Press Pty Ltd.

Appeal discontinued by consent.

Order.
The Notice of Appeal herein, having been filed in the Registry of the Commission on the 18th day of August 2000, and
having been served upon the respondents on the 21st day of
August 2000 and a Declaration of Service having been filed
in the Registry of the Commission on the 25th day of August
2000, and Counsel for the abovenamed appellant, on the 9th
day of May 2001, having filed a Notice of Discontinuance in
the Registry of the Commission, and the abovenamed respondents, on the 14th, 17th, 18th and 25th days of May 2001,
having advised the Commission, in writing, that the respondents consented to the appeal being discontinued by the
appellant, and the Full Bench having decided that the consent
to the discontinuance of the appeal constituted special circumstances so as to exempt the parties and each of them from
further compliance with Regulation 29 of the Industrial Relations Commission Regulations 1985 and having so exempted
them, it is this day, the 29th day of May 2001, ordered, by
consent, as follows—
(1) THAT there be leave granted and leave is hereby
granted for appeal No FBA 42 of 2000 to be discontinued.
(2) THAT the Full Bench refrain from hearing the said
appeal further.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
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having been listed for hearing before the Full Bench on the
12th day of June 2001, and the parties herein, on the 28th day
of May 2001 in relation to appeal No. FBA 9 of 2001 and on
the 1st day of June 2001 in relation to appeal No. FBA 8 of
2001, having filed in the Registry of the Commission a Proposed Minute of Consent Order to discontinue the appeals
and the parties having waived their rights conferred on them
by s.35 of the Industrial Relations Act 1979 (as amended), it
is this day, the 12th day of June 2001, ordered and declared,
by consent, as follows—
(1) THAT there be leave granted and leave is hereby
granted for appeal No FBA 8 of 2001 to be discontinued.
(2) THAT there be leave granted and leave is hereby
granted for appeal No FBA 9 of 2001 to be discontinued
(3) THAT the Full Bench refrain from hearing the said
appeals further.
(4) THAT the hearing date of the 12th day of June 2001
be and is hereby vacated.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full Bench
on the 14th day of May 2001, and notice of these proceedings
having been given to both parties at the addresses of such
parties on the records of the Commission, and there being no
appearance by or on behalf of either party, and the Full Bench
having determined that the appeal should be dismissed for
want of prosecution, no steps having been taken in the proceedings by the appellant since the 16th day of August 2000,
pursuant to s.27(1)(a)(ii) and s.27(1)(d) of the Industrial Relations Act 1979 (as amended), it is this day, the 14th day of
May 2001 ordered that appeal No. FBA 17 of 2000 be and is
hereby dismissed.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
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Order.
The Notices of Appeal herein, having been filed in the Registry of the Commission on the 7th day of March 2001, and
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Reasons for Decision.
THE PRESIDENT AND COMMISSIONER J H SMITH—
1 These are the joint reasons for decision of the President
and Commissioner Smith.
2 This is an appeal against the decision of the
Commission, constituted by a single Commissioner,
and is properly brought pursuant to s.49 of the
Industrial Rela tions Act 1979 (as amended)
(hereinafter referred to as “the Act”). The decision
was made upon applications Nos 1888 of 1998 and
No 165 of 1999, both applications having been made
by the abovenamed appellant, Mr Pedro Sobczuk, and
were dismissed. It is against those decisions that Mr
Sobczuk now appeals.
3 In the applications before the Commission at first instance,
Mr Sobczuk had claimed that he had been denied benefits
to which he was entitled under his contract of employment
with the respondent. The applications were opposed by
the respondent.
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What was claimed by Mr Sobczuk, as listed at page 6 of
the appeal book (hereinafter referred to as “AB”), was as
follows—
“Consultancy/overtime fees
$140,000
Air fares (salary sacrifice)
$9,000
Meal allowances
$900
Relocation expenses
$3,400
Annual leave per contractual agreement $3,115
Wages per contractual agreement
(there was no award)
$31,370”
5 Since this is the first hearing of a matter pursuant to
Practice Direction No 2 of 2000 (80 WAIG 5680) and
also because of the particular circumstances to this appeal
and these proceedings, we propose to deal with the matter
in some detail.
The Course of the Appeal
6 It is necessary to outline the history of the appeal. The
order dismissing the applications at first instance was
made on 11 June 1999 and perfected by being deposited
in the office of the Registrar on 14 June 1999.
7 Mr Sobczuk appealed against the whole of both decisions
and his Notice of Appeal was filed on 19 November 1999
in the Commission.
8 It is significant that the Notice of Appeal was filed about
five months after the decision at first instance was
perfected.
9 On 19 November 1999, too, Mr Sobczuk filed an
application to extend time to make application to file the
Notice of Appeal and to extend time within which to make
the application. That application was also made over five
months after the decision appealed against. Mr Sobczuk
pleaded, in correspondence, the distance between
Queensland and Western Australia as the reasons for the
delay in attending to these matters.
10 It would seem that, as declared in a Declaration of Service
filed on 10 December 1999, none of these applications
were served until 1 December 1999.
11 On 20 December 1999, an appeal book was served,
according to the Declaration of Service which was filed
on 10 January 2000. That was certainly served out of
time.
12 On 10 January 2000, an application was filed for an
extension of time and for an extension of time to make
application to file appeal books.
13 There passed then between Mr Sobczuk and the Registrar
and his officers various items of correspondence directed
to requesting him to comply with the Industrial Relations
Commission Regulations 1985 (as amended). He was also
sent by the Registrar and his officers the appropriate forms
to enable Mr Sobczuk to proceed further with the appeal
and the applications.
14 On 28 March 2000, a Declaration of Service was filed
declaring that the application to extend time to file appeal
books was served on 27 January 2000.
15 An Answer and Counter Proposal to the applications to
extend time to file the Notice of Appeal was filed by
Gadens, Solicitors, on behalf of the respondent, on 14
April 2000.
16 The applications to extend time were opposed for the
reasons which were expressed in the Answer as
follows—
“3. The Respondent opposes this application for the
following reasons—
(a) the object of the power to extend time is to
ensure that the regulations which stipulate
the time for filing a notice of appeal do not
become an instrument of injustice;
(b) in considering an application of this nature the Full Bench is required to do justice
between the parties;
(c) the discretion to extend time can only be
exercised in favour of the applicant upon
proof that strict compliance with the rules
will work an injustice upon the applicant;
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(d) having regard to the history of the proceedings, the conduct of the parties, the nature
of the litigation and the consequences for
the parties of the grant or refusal of the
application to extend time, the Full Bench
should exercise it’s (sic) discretion to refuse
(sic) grant the application;
(e) having regard to the decision of Commissioner Beech which issued on 11 June
1999, it is clear that the Commission, at
first instance, considered that the applicant
had little prospect of convincing the Commission as to the merits of his application.
Those same considerations have a bearing
on the likelihood of the appellant succeeding in his appeal;
(f) the respondent has a vested right to retain the judgment, being the order issued
by Commissioner Beech on 11 June
1999;
(g) there is no material before the Full Bench
at present which discloses that the applicant (appellant) would suffer injustice if
the application is refused;
(h) there was a delay of five months between
the applicant receiving the decision of
Commissioner Beech and filing his notice
of appeal. In the circumstances that delay
was substantial;
(i) the reasons given by the applicant for the
delay are—
(i) due to the fact that he now lives in
Queensland; and
(ii) the fact that he is not always
contactable
those reasons do no constitute sufficient
reasons to grant this application.
(j) to grant this application would cause substantial prejudice to the respondent;
(k) the notice of appeal does not disclose on
its face, any significant grounds of appeal
and moreover contains—
(i) a significant number of contentions
which are not relevant to the appeal and
are not relevant to the applicant’s case
at first instance. The question at first
instance was whether the applicant had
any contractual entitlements which
were not entitlements conferred by an
award or order;
(ii) the appeal wrongly asserts that the appellant was seeking entitlements which
were conferred by law. The Commission would have no jurisdiction to hear
such an application (Eleanor Angela
Keane v Lomba Pty Ltd 78 WAIG
810);
(iii) the notice of appeal contains a significant amount of assertions and
contentions which are scandalous;
(iv) the notice of appeal does not contain
any compelling contention by which
the Full Bench could conclude that the
appellant has a real prospect of succeeding in the appeal.
4. Mr Sobczuk could put nothing to the Commission to convince it to hear the merits of his claim
despite being given every opportunity to do so
and having been notified of the issues which
caused the Commission to consider dismissing
the application without hearing the merits.
5. Mr Sobczuk should not be allowed to now make
arguments and submissions which he either did
make or should have made to the Commission at
first instance when invited to do so.”
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17 This matter has now been brought before the Full Bench
of its own motion pursuant to Practice Direction No 2 of
2000, which reads as follows—
“1. The President, on behalf of the Full Bench of the
Commission, will direct the Registrar to bring
before a Full Bench, after notice of hearing has
been given to all parties at the address for service
appearing in the Commission’s file, all appeals
or other applications to the Full Bench or proceedings before the Full Bench, which no or no
sufficient step has been taken to advance the proceedings for a period of more than twelve months
from the date of the filing of the Notice of Appeal or other originating application.
2. On the date notified in such notice of hearing,
the Full Bench will give parties, interveners, objectors or s.72A(5) participants an opportunity
to be heard as to—
(a) What interlocutory or other directions, if
any, should be made; and/or
(b) Whether the appeal or application or any
part of it should be dismissed or otherwise
dealt with pursuant to s.27(1) of the Act;
and/or
(c) Whether any and, if so, what, other orders
or directions should be made.
(d) Why the Full Bench should not give directions or make orders.”
18 The applications and the appeal are therefore before the
Commission as a result of the practice direction and not
by the initiative of the parties or either of them.
19 This was done pursuant to a Notice of Hearing forwarded
on 27 April 2001 to the address of Mr Sobczuk at 50
Donald Street, Woody Point, Queensland, which is the
address for service which appears on all the Notices of
Application filed by him.
20 The Associate to the President wrote to Mr Sobczuk at
the above address on 15 May 2001 asking, inter alia, if
he would be available to attend a telephone hearing in
the Full Bench.
21 By letter written by Mr Sobczuk to the Associate to the
President dated 19 May 2001 and placed before the
Commission on 24 May 2001 (and placed before the Full
Bench at Mr Sobczuk’s request).
22 Mr Sobczuk’s letter of 19 May 2001 contains no real
explanation as to why there has been such an inordinate
delay in taking the steps required to be taken, nor does it
sufficiently seek to establish the merits of Mr Sobczuk’s
application to extend time within which to appeal, or the
merits of the appeal, although one might infer that it was
because he did not receive legal assistance and represents
himself and because of ill health.
23 Insofar as that letter is concerned, Mr Sobczuk made a
number of points in the letter—
(a) That he had not received legal assistance from
the Legal Aid Commission of Western Australia.
(b) That he had made complaints about certain authorities and bodies.
(c) He did not respond to the request that he confirm
before 22 May 2001 that he would be available
to take part in the hearing by telephone on 28
May 2001.
24 In a letter dated 6 May 2001 to the Registrar, Mr Sobczuk
indicated that he was unable to represent himself due to
his financial situation and his health and made allegations
about a number of persons and bodies. In none of the
correspondence was there any real attempt to deal with
the reasons for delay.
25 There is no evidence by a medical practitioner of any
incapacity on the part of Mr Sobczuk to proceed with
this matter or to represent himself and no evidence that
he could not represent himself. His occupation is that of
an accountant; a profession which might qualify him to
represent himself better than many people with lesser
qualifications who do effectively represent themselves in
this Commission.
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26 Further, Mr Sobczuk adduced no evidence that he suffered
from such ill health that he was incapable of dealing with
the requirements of the rules as to time limits or incapable
of otherwise pursuing this matter.
27 Significantly, too, when, as directed by the Full Bench,
the President’s Associate telephoned Mr Sobczuk on two
telephone numbers provided to the Commission by Mr
Sobczuk at 8.30 am on the morning of the hearing, 28
May 2001, to test the telephone equipment, there was no
response on one number and the other had been
disconnected.
28 When the Full Bench convened at 9.01 am to hear
proceedings on 28 May 2001, the respondent was
represented by Counsel. When the telephone hearing
commenced, Mr Sobczuk did not answer on one of the
telephone numbers provided by him to the Commission
and an anonymous recorded voice informed the Full
Bench that the other number had been disconnected. Mr
Sobczuk therefore elected not to take part in these
proceedings, save and except by means of his letter to
Madam Associate of 19 May 2001.
29 Being satisfied that Mr Sobczuk was absent and that he
had been duly served with notice of the proceedings, the
Full Bench proceeded to hear and determine the matter
in accordance with the Notice of Hearing and pursuant
to s.27(1)(d) of the Act.
30 It was submitted by Mr Howlett of Counsel, on behalf of
the respondent, that nothing had been submitted of merit
in favour of the application to extend time within which
to institute the appeal and, accordingly, the appeal, which
was five months out of time, ought to be dismissed and,
further, that the appeal instituted out of time was a nullity
and ought to be dismissed.
S.27(1)(a) and (1)(d) of the Act
31 We would first observe that Mr Sobczuk absented himself
from the hearing in that he refused or failed to take part
in a telephone hearing, which was arranged because of
his inability or the unnecessary expense and/or hardship
which might be occasioned to him by requiring him to
travel from Queensland, the State of his residence, as
advised by him. As we have already observed, despite
several efforts to ensure his participation in the hearing,
Mr Sobczuk did not do so.
32 Further, no reason was offered and no case presented to
the Full Bench to persuade it that there should be
extensions of time granted or that the proceedings should
not be dismissed. On the other hand, the respondent
appeared through Counsel, participated in the proceedings
and submitted that the appeal should be dismissed, as
should, necessarily too, the applications for extension of
time, all being substantially out of time and nothing
having been submitted, or no evidence having been
adduced, in support of any case to the contrary.
33 As was said by Their Honours of the Industrial Appeal
Court in Lebeidi t/as Sugar Gum Restaurant v Napoli
[2001] WASCA 30 at page 4 of a joint judgment—
“An appeal court is entitled to dismiss an appeal if
the appellant does not make an appearance. It has
no duty to make further inquiries—see Barker v
Wilson (1901) 27 VLR 36, at 38. By s12 of the Industrial Relations Act, the Industrial Relations
Commission is constituted a court of record and the
Full Bench, for the present purposes, is constituted
as a court of appeal.”
34 This is a case which applies to the Full Bench’s powers
and its exercise of them. There was no appearance before
the Full Bench on these proceedings and the Full Bench
was, on that principle, entitled to dismiss the appeal and
the applications to extend time.
35 Further, having regard to s.27(1)(a) of the Act, the
Commission has, in the exercise of its jurisdiction under
s.29, considerable responsibility to the public, in particular
to the litigating public to ensure there is some reasonable
expedition in the prosecution of claims (see Kangatheran
v Boans Ltd (1987) 67 WAIG 1112 at 1113). In this matter
the appellant has been afforded every reasonable
opportunity to prosecute his appeal but has failed to do

1376

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

so. His applications should be dismissed as not in the
public interest.
36 Accordingly, we agreed, for those reasons, to dismiss the
appeal and the applications to extend time.
Dismissal for Other Reasons
37 Although it is not necessary at law to consider any other
grounds why the applications should be dismissed, we
make the following observations in respect of the material
before the Full Bench. These reasons are applicable
generally, but are applicable particularly if, in fairness to
Mr Sobczuk as an unrepresented person, his
correspondence forwarded to the Full Bench were deemed
to mean that he had not absented himself from the hearing
on 28 May 2001. We now consider the history of the
proceedings and those reasons.
Proceedings at First Instance
38 The proceedings at first instance, which involved both
applications being heard together, were conducted on the
written submissions of both parties, and it is fair to observe
that the Commissioner at first instance experienced some
difficulty because of the manner in which Mr Sobczuk
provided material to the Commission and because of the
manner of his conduct of the proceedings on his behalf
(see page 7 (AB)).
39 What came before the Commission at first instance was
deemed by the Commissioner, without objection, to be
an application by the respondent to refrain from hearing
the applications because it was not desirable in the public
interest so to do. The Commissioner correctly observed
that “to discontinue Mr Sobczuk’s claim without hearing
the merits is an action which should only be taken in
exceptional circumstances” (see page 8(AB)).
40 There was nothing before the Commission apart from
the submissions on behalf of the parties and a transcript
of part of the proceedings in the District Court of Western
Australia and statements of evidence by witnesses in those
proceedings. The Commissioner referred to that transcript
without objection. There was little evidence before the
Commission by way of records and there was no
agreement which would establish the entitlement to those
amounts claimed.
41 The basis for the application by the respondent and its
assertion that the proceedings were vexatious and
frivolous was expressed in writing to the Commission at
first instance as follows—
“Mr Sobczuk was charged by the police and convicted of stealing from the Carnarvon Medical
Service Aboriginal Corporation in October 1997. He
received a 2½ year jail term and although we were
able to retrieve some of the misappropriated funds
by injuncting funds in Sobczuk’s bank accounts
across Australia via civil legal action, several thousand dollars remain lost and unexplained ... Part of
Mr Sobczuk’s defence during the trial was that he
was owed similar amounts of money (as above) for
overtime, etc. and was therefore not guilty of misappropriation. However, the Court found otherwise.
We believe that there is no case to answer and we
strongly object to having to incur further costs dealing with this frivolous and vexatious matter.”
42 As the Commissioner found, Mr Sobczuk was convicted
of seven counts of stealing as a servant from the
respondent in the District Court of Western Australia on
23 October 1997. These counts were as follows—
“1. Between 12 October 1995 and 27 November 1995
at Carnarvon he stole $47,496;
2. Between 4 January 1996 and 15 January 1996 at
Carnarvon he stole $2,500;
3. Between 4 January 1996 and 15 January 1996 at
Carnarvon he stole $4,800;
4. Between 4 January 1996 and 18 January 1996 at
Carnarvon he stole $1,800;
5. Between 5 January 1996 and 22 January 1996 at
Carnarvon he stole $14,059.11;
6. Between 11 January 1996 and 19 January 1996
at Carnarvon he stole $9,600;
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7. Between 11 January 1996 and 23 January 1996
at Carnarvon he stole $9,800.”
It was alleged by him that he was employed by the
respondent medical service as an accountant from 3 April
1995 to 19 January 1996. It does not seems to have been
in dispute that he was so employed.
He was sentenced to imprisonment for two and a half
years on each count, to be served concurrently. He
commenced to serve his sentence on 25 April 1997. His
term of imprisonment was subject to parole.
The Commissioner was satisfied, as he was entitled to
be, that Mr Sobczuk had been found guilty of stealing as
a servant from the respondent. (We note also that Counsel
in the District Court, upon sentencing, said that there was
an agreement that Mr Sobczuk would repay $90,000.00
to the respondent.) These facts were gleaned and gleanable
by the Commissioner from the record of the trial of Mr
Sobczuk in the District Court.
The Commissioner was careful, and correctly so, to
observe in his reasons that he was unaware of any rule of
law which states that an employee who has been convicted
of an offence against his employer is barred from bringing
a claim against his employer for benefits allegedly due
under the contract of employment between them and that,
therefore, the mere fact of Mr Sobczuk’s conviction for
the above offences would not necessarily mean that any
claim which he brought for contractual benefits would
be discontinued by the Commission.
The Commissioner referred to the charge to the jury by
Viol DCJ at trial in the District Court, which referred to
Mr Sobczuk’s claim for entitlements as follows—
“...In a nutshell the Crown says that Mr Sobczuk
was never authorised or entitled to any of the additional payments claimed by him, there was no basis
upon which it could be said that he was authorised
to obtain these monies, or that the organisation or
any person in it consented to him having them. In
effect, it is said that the accused has conducted a
scam over many months and, using a variety of dishonest means, to prepare for the stealing and to carry
out the stealing including the arranging for each
cheque to be signed in circumstances where the director of the organisation knew nothing about them
and, in the end, did obtain those monies. There was
a deliberate scam in effect to disguise the fact that
he was acting in the way he intended to act, and therefore when he obtained the monies in each case it is
said he did so fraudulently and that neither of the
two defences could apply in his favour.”
The Commissioner then made the following findings—
“In effect, as Viol J. made clear in his summing up,
the jury had to consider whether Mr Sobczuk had
an honest claim of right in relation to each item of
property which he was accused of stealing. It is a
matter of record that Mr Sobczuk’s defence that the
monies were payments to which he was entitled in
return for the long hours which he worked or for
attending meetings and other matters was rejected
by the jury.
I attach weight to the fact that the jury in that trial
did not accept that Mr Sobczuk had any right to the
money which he stole because Mr Sobczuk’s two
applications now before the Commission claim that
he has an entitlement to the monies he lists in his
claims. Whilst the applications before the Commission are not the same as the criminal charges for
which Mr Sobczuk was convicted, and the sums of
money are not identical to sums he was convicted of
stealing, the fact that he was unable to resist the
charges by showing that he had the entitlements he
claimed is a matter of some significance. While the
standard of proof before the Commission is the lesser
standard of proof than that required in a criminal
matter, the nature of Mr Sobczuk’s defence in that
criminal matter, and its failure, strongly suggests that
Mr Sobczuk may be unsuccessful in proving in these
two applications that he has an entitlement to the
benefits he claims.
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Mr Sobczuk’s attacks upon those who gave evidence
against him and his allegation of wrongdoing by others rather than himself does not inspire confidence in
his claims. The fact of his failure to prove that he had
any entitlement to the monies he stole is a formidable
obstacle for Mr Sobczuk to overcome. I have considerable doubt that he will be able to do so. That is not
to say that Mr Sobczuk may not genuinely believe
that he has an entitlement to the monies claimed. In
sentencing Mr Sobczuk, Viol J. noted that it was of
some significance that at no time, including even giving information for the pre-sentence report, did Mr
Sobczuk show any remorse for the actions found by
the jury to be criminal in nature and that he still persisted in any denial of wrongdoing. His Honour
commented upon evidence of some ongoing psychiatric condition on the part of Mr Sobczuk which may
have contributed to his continued denials. However,
Mr Sobczuk’s failure to establish his belief is telling.
I am therefore left with the strong impression against
these facts that Mr Sobczuk’s claims in this Commission have little merit.”
The Merits
49 Insofar as the merits of the appeal can be ascertained,
they are contained in the grounds of appeal which are as
follows—
“In accordance to Part VII—Appeals, section 29
(1), the appellant seeks that the Full Bench awards
to Mr Sobczuk, with the outstanding legal contractual entitlements Of Mr Sobczuk and/or
directs the Commissioner to deal with the outstanding legal contractual entitlements of Mr
Sobzuk.
In accordance to Part VII—Appeals, section 29 (1),
the appellant relies on the following grounds in support of the appeal—
1. Entitlements by law—
It is not a matter of honest claim as stated by
the Commissioner Beech. it is a matter of entitlements by law. Entitlements by law include
Annual Leave. Normal Wages. Overtime (consultancy fees, etc). Meal Allowances and
Relocation Expenses.
2. In the best interest of the public—
a. An accountant of an organisation is
responsible to the public at large as
well as his employer. Because of the
honesty of a white employee, he should
not be used a scapegoat and all his legal entitlements to be denied by his
employer. It is in the best interest of
the public and the public at large that
this matter to be dealt by the Full Bench
and/or by the Commissioner who has
the jurisdiction.
b. The miscarriage of justice (by denying the full legal outstanding
entitlements to a white employee)
many times claimed because the employer is an Aboriginal organisation,
and there are differences in culture,
should not occur. It is in the best interest of the public that the Full Bench
deals with this miscarriage of justice
regarding the legal outstanding entitlements of an employee.
c. It is in the best interest of the public
that the proceedings continue, where
corruption with collusion and nepotism
by the director and her family in conjunction with their alleged cousins (the
police officer of WA) is involved. Also
the denial of legal entitlements following the legal contractual employment
(where the hours were worked, and
Annual Leave Accumulated) in a civilised country such as Australia should
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be dealt by the Full Bench and/or the
Commissioner who has the Jurisdiction
regarding the outstanding legal entitlements.
d. It is also in the best interest of the public that employees are not denied their
entitlements because of their honesty,
fight for justice and membership with
different organisations such as the
Whistleblowers Corporation.
3. Other relevant grounds—
a. The decision by the Commissioner to
discontinue the case without hearing
the merits of the claim and the evidence
is not in the best interest of the public
at large. It can be said that it has been
dealt in an un-Australian way in that it
was discontinued by the Commissioner
without any hearing.
b. The Commissioner has not addressed
all the evidence provided, such as the
copy of the minutes obtained.
c. The Commissioner stated “It is apparent that the benefits Mr Sobczuk claims
he was entitled to under the headings
of consultancy fees/overtime fees, air
fares, meal allowances and relocation
expenses, and which he claims have
been denied to him, were not part of
the written terms of employment””.
Commissioner Beech has not taken
into consideration that under the written agreement Mr Sobczuk is entitled
for Annual Leave, relocation expenses,
overtime and meal allowances: all of
which have been denied by his employer. It is within the proper
jurisdiction that the Full Bench and/or
the Commissioner hear the matters and
awards the outstanding legal contractual entitlements to Mr Sobczuk.”
(See page 2(AB).)
50 By the grounds of appeal in their essence, as we
understand them, Mr Sobczuk asserts that—
(a) The Commissioner erred in finding that the “contractual entitlements by law” included Annual
Leave, Normal Wages, Overtime (Consultancy
Fees) etc., Meal Allowances and Relocation Expenses.
(b) That the decision by the Commissioner to discontinue the case was in error.
(c) That the Commissioner did not consider all of
the merits.
(d) That the Commissioner erred in finding that, under the written agreement, Mr Sobczuk was not
entitled to annual leave, relocation expenses, overtime and meal allowances which were all denied
by the employer.
51 A number of crucial findings by the Commissioner at
first instance were made as he expressed them in his
reasons for decision.
52 These were—
(a) That Mr Sobczuk was unable to resist the charges
in the District Court by demonstrating that the
entitlements which he claimed were his entitlements.
(b) That, on the balance of probabilities, it was
strongly likely that Mr Sobczuk would be unsuccessful in proving an entitlement to the
“entitlements”, the subject of the two claims (see
the extracts from the Commissioner’s reasons
quoted by us supra).
(c) That the respondent had the right to be protected
from having to incur the time, trouble and cost of
defending itself against claims which have little
or no merit.

1378

53

54

55

56

57

58

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

(d) Even if it could be said that some of his claims
had merit, Mr Sobczuk would face a formidable
task to persuade a tribunal, which is to decide
matters according to equity, that it should order
the respondent to pay monies to Mr Sobczuk,
which is similar to a recognition that an employee
dismissed for misconduct is not entitled to annual leave which accrued during and after that
misconduct.
(e) That the circumstances were exceptional and it was
not in the public interest for Mr Sobczuk’s claim to
continue because he saw little, if any, possibility
that a decision could be made in his favour.
(f) Most pertinently and of weight was the fact, as
the Commissioner observed, that there was no
evidence from Mr Sobczuk, save and except bare
denials and assertions of perjury by the Crown
witnesses.
In passing, we observe that it is also the fact and not denied
that the Commission at first instance had difficulty with
the communications which it received from Mr Sobczuk
(see page 7(AB)).
The failure of Mr Sobczuk’s to prove that he had any
entitlement to the monies which he stole was properly
found by the Commissioner at first instance to be a
formidable obstacle to the establishment of a credible
claim to the amounts claimed as contractual benefits in
the face of a denial that he was so entitled. (A relevant
conviction is admissible evidence and, once proven, is
prima facie evidence that the person did commit the
offence of which he was proven guilty, we would observe
(see Mickelberg and Another v The Director of the Perth
Mint [1986] WAR 365).)
Mr Sobczuk’s answer to that was, inter alia, that the
respondent’s witnesses had perjured themselves. That is
notwithstanding his agreement to repay $90,000.00.
Nothing was asserted to the Full Bench to gainsay the
finding that the nature of Mr Sobczuk’s defence might
be unsuccessful in proving that he had an entitlement to
the benefits which he claimed. The reasons expressed in
paragraph 43 hereof were clearly valid, given that Mr
Sobczuk failed in proving his entitlement to monies
appropriated by him and the lack of oral and documentary
material before the Commission.
It was not at all clear that Mr Sobczuk’s case was that his
entitlements were as he expressed them to be or, in the
absence of a written agreement or other evidence of the
terms of an agreement, that his claims could be made
out. Whilst it was not raised in these proceedings, it is
not clear either that the argument that the contract had
not been terminated because of its repudiation by Mr
Sobczuk by his misconduct and that, as a result, his right
to claim benefits under the contract would not necessarily
be successful on appeal (see Sargant v Lowndes Lambert
Australia Pty Ltd 81 WAIG 1149 (FB)).
We think that would be a stronger argument than that
referred to in paragraph 43 hereof, although the
consideration that equity might require the Commission
not to order monies to be paid to Mr Sobczuk when he
had breached his contract so blatantly and dishonestly
might well have constituted a serious consideration and
presented a formidable obstacle if the proceedings at first
instance had gone further. It was, too, of great weight
that there was no evidence or foreshadowing of credible
evidence by Mr Sobczuk which might advance his case,
save and except bare denials of allegations and allegations
of perjury by Crown witnesses.
Nothing was put which should persuade the Full Bench
that the Commissioner was wrong in finding as he did,
for those reasons. Nothing was put to the Full Bench either
which would persuade us that the exercise of the
Commission’s discretion under s.27 of the Act was in
error or, in particular also, that Mr Sobczuk would not be
unsuccessful if the matter went further (for the reasons
we have canvassed) or that the respondent had the right
to be protected from having to incur the time, trouble
and cost of defending itself against claims of little merit,
in this case. There was simply little put forward on which
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the Commission could find that the claims were likely to
succeed.
59 The grounds of appeal and the arguments advanced in
favour of them do not demonstrate an arguable case upon
appeal, for those reasons.
60 Nothing was said to persuade the Full Bench that the
Commissioner erred in the exercise of his discretion or
that there was a serious case to argue that he had. The
Full Bench suffered disadvantage from the lack of a
coherent case for the appellant as had the Commissioner
at first instance. We see little or no merit in the grounds
of appeal, for those reasons.
Applications to Extend Time
61 In this case, no submissions were made or explanations
given to which weight could be attached or which were
adequate to establish that there should be an extension of
time within which to institute the appeal (see the principles
expressed by the Full Bench in Rosemist Holdings Pty
Ltd v Khoury 79 WAIG 645 (FB) (applying and following
Ryan v Hazelby and Lester trading as Carnarvon Waste
Disposals 73 WAIG 1752 (IAC) and Tip Top Bakeries v
TWU 74 WAIG 1189 (IAC) and the cases cited therein).
62 We apply the principles laid down in Rosemist Holdings
Pty Ltd v Khoury (FB)(op cit) as follows—
(a) That a grant of extension of time is not automatic
in this case or any case.
(b) That the discretion to extend time is given for the
sole purposes of doing justice between the parties.
(c) Discretion can only be exercised in favour of an
applicant upon proof that strict compliance with the
rules will work an injustice upon the applicant.
(d) In order to determine whether the rules will work
an injustice, it is necessary to have regard to the
history of the proceedings, the conduct of the
parties, the nature of the litigation and the consequence for the parties of the grant or refusal of
the application for extension of time.
(e) When the application is for an extension of time
in which to file an appeal, it is always necessary
to consider the prospects of the applicant succeeding in the appeal.
(f) It is also necessary to bear in mind in such application that, upon the expiry of the time for
appealing, the respondent has “a vested right to
retain the judgment”, unless the application is
granted.
(g) It follows that, before the applicant can succeed
upon such an application, there must be material
upon which the Commission can be satisfied that
to refuse the application would constitute an injustice.
(h) The initial step in determining whether there
would otherwise be an injustice to the appellant
may often be to decide whether the prospect of
the appellant succeeding in the substantive appeal if an extension of time were to be granted is
a real one.
63 Applying those principles in this case, for the reasons we
have expressed above, Mr Sobczuk has not established
to the Full Bench that the prospect of his succeeding upon
appeal is a real one (indeed, the prospect of succeeding
is not real) and, in particular, that the exercise of discretion
by the Commission at first instance miscarried. The length
of the delay is inadequately explained, too, and the delay
is inordinate.
64 It is not sufficiently established or at all that the reason
for the delay is Mr Sobczuk’s ill health or his inability to
represent himself for that reason or any other reason. In
particular, there is no independent evidence of his ill health
either.
65 Further, it is not at all clear whether he has been refused
legal aid or has not pursued an application for legal aid
or is not eligible for legal aid. In other words, it has not
been established that the delays in instituting the appeal
and otherwise are not Mr Sobczuk’s fault.
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66 There is a limit to the time that the respondent should
have to wait while legal aid is sought by the appellant.
Many persons represent themselves in this jurisdiction
and there was, in any event, no evidence from anyone
other than Mr Sobczuk about his efforts to obtain legal
aid, and his evidence is fragmentary, the subject of
statements from the bar table, as it were. The extent of
the prejudice to the respondent is obvious.
67 Mr Sobczuk purported to institute an appeal some five
months outside the 21 day period within which he is
required by the Act to institute the appeal (see s.49(3) of
the Act) which is a substantial unexplained delay. It is
now almost two years since the order at first instance was
made and over five years since the misconduct which led
to the termination of his employment, and the termination
of his employment. The prejudice to the respondent
caused by those omissions is obvious. The prejudice to
Mr Sobczuk, which arises from his own inadequately
explained tardiness and neglect is of less weight than the
prejudice to the respondent. The respondent has had a
vested right to retain judgment since the date of the
Commissioner’s order, itself made some years after the
events alleged to be the subject of the applications.
68 Further, the respondent has not at all been a guilty party
in relation to the conduct of these proceedings.
69 The history of the proceedings and the conduct of the parties,
as we have outlined them, the nature of the litigation and
the consequence for the parties of the refusal of the
applications for the extension of time have been considered.
The conduct of Mr Sobczuk in relation to the proceedings
at first instance and before the Full Bench in the failure to
prosecute this appeal, or even take part in the telephone
hearing in the Full Bench of 28 May 2001, and the disregard
for the regulations and time limits is serious.
70 There is no or no sufficient material in relation to any of
the applications to extend time, on which the Full Bench
could be satisfied that to refuse any of the applications to
extend time would constitute an injustice.
71 Nothing, for those reasons, could be said to persuade the
Full Bench that there was substance in the appeal. Further,
an elapse of 18 months since the decision was appealed
against without any step taken to list the matter for hearing
is evidence of a detriment to the respondent.
72 This is a matter where there is no serious likelihood of
success on appeal, where there is an inordinate delay with
the appeal proceeding which is inadequately explained,
where the Commission and the respondent, too, have
afforded Mr Sobczuk a large degree of latitude, and the
Commission’s officers have sought to assist him as far as
they could as an unrepresented person.
73 Further, it is not in the public interest that a respondent
should have an unresolved appeal hanging over its head
for 18 months in this Commission, especially because
the claims at first instance originate from events which
occurred in 1996. These applications, too, were not filed
until 19 October 1998 and 9 February 1999 respectively.
Justice would not be done by extending time. There is no
proof that strict compliance with the statute, s.49(3) of
the Act, would work an injustice upon Mr Sobczuk. For
those reasons, we would dismiss all of the applications
to extend time.
74 The appeal is therefore a nullity and should be dismissed.
75 Having regard to and applying s.26(1)(a) and s.26(1)(c)
of the Act, for those reasons, we agreed to dismiss the
appeal and all of the applications to extend time.
Want of Prosecution
76 If we were wrong in what we have just said, then an
application to strike out for want of prosecution (applying
the principles laid down in AWU v Barminco Pty Ltd—
Plutonic Project 80 WAIG 3162 (FB) and the cases cited
therein) would succeed for the following reasons.
77 Having regard to the abovementioned facts (including
the purported institution of the appeal five months out of
time, the matter should properly be dismissed for want
of prosecution on that authority because—
(a) The length of the delay in taking any steps to
bring the appeal to hearing was serious.
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(b) The period of the delay from the filing of the
appeal to this hearing was, ipso facto, inordinate.
(c) The respondent would be oppressed by further
delay and has had the matter hanging over its head
for an inordinate length of time.
(d) The explanation of the delay is inadequate.
(e) The delay was characterised by an insufficiently
inexplicable disregard for time limits.
(f) The case for the appellant has not been established to be strong enough to support a finding
that a dismissal of the claims would cause sufficient prejudice to justify no dismissal.
78 The application to extend time (and the purported appeal,
if it were not a nullity) would be, for those reasons,
properly dismissible for want of prosecution.
S.27(1)(a)(ii) of the Act
79 That section, in its relevant provisions, provides as
follows—
“27. Powers of Commission
(1) Except as otherwise provided in this Act,
the Commission may, in relation to any
matter before it—
(a) at any stage of the proceedings dismiss
the matter or any part thereof or refrain
from further hearing or determining the
matter or part if it is satisfied —
.....
(ii) that further proceedings are not
necessary or desirable in the
public interest;”
80 Further, having regard to the terms of Practice Direction
No 2 of 2000 (op cit) (which expressly warns the parties
that the Full Bench may use its power to dismiss where
no or no sufficient step has been taken to advance the
proceedings for a period of more than twelve months),
we would make these additional observations, it is
probably not necessary to deal with the question of want
of prosecution, qua want of prosecution.
81 Mr Sobczuk, having purported to institute the appeal five
months out of time, did nothing to advance the appeal,
save and except to lodge further applications to extend
time, the last one in January 2000, which were not
pursued. It is to the point, too, and significantly to the
point, that Mr Sobczuk did not make himself available
for the hearing of this matter by telephone and gave no
satisfactory explanation as to why he did not do so.
82 This is an appeal, the merit of which has not been
established, which relates to proceedings having their
origin in 1996, which purported to be instituted five
months out of time and in which no or no sufficient step
in significant pursuance of finalising the appeal has been
taken in 18 months; which is six months in excess of the
twelve month period referred to in the Practice Direction.
83 Further, no cogent reason was advanced to persuade the
Full Bench that, pursuant to Practice Direction No 2 of
2000, the Full Bench should not have exercised its
discretion to dismiss the appeal and the applications.
84 We would add that this Commission is a court and tribunal
which is required to settle (we paraphrase) industrial
disputes which exercise of jurisdiction inherently requires
(and in this Commission involves) a customary
expeditious approach (see s.6(c) of the Act). Having regard
to those factors, the Full Bench could decide and properly
decided that it is in the public interest, without recourse
to the more concrete rules of law and procedure which
we have considered above, that the applications to extend
time should be dismissed. The appeal then becomes a
nullity as being purported to be instituted out of time.
Finally
85 For those reasons, the interests of the respondent, the
community and the Commission, and the equity, good
conscience and the substantial merits of the case require
the dismissal of the appeal and of all of the other
applications before the Full Bench in this matter pursuant
to s.27(1)(a)(i) and (ii) of the Act and the applications in
the public interest, and having regard to the interests of

1380

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

justice which favour the respondent employer (see
s.26(1)(a) and s.26(1)(c) of the Act).
86 For those reasons, we agreed to dismiss the applications
and the appeal.
COMMISSIONER P E SCOTT—
87 The reasons for decision of His Honour the President
and Commissioner Smith set out the background to these
applications and the appeal being brought before the Full
Bench, of its own motion, pursuant to Practice Direction
No. 2 of 2000.
88 I note that the Associate to the President wrote to Mr
Sobczuk asking if he would be available to attend a
telephone hearing and he responded to that letter dealing
with a number of matters but not responding to the request
that he confirm his availability to take part in the hearing
by telephone. He did not attend the hearing, and prior to
and at the commencement of the hearing, unsuccessful
attempts were made by the President’s Associate to contact
Mr Sobczuk by telephone. As His Honour and
Commissioner Smith point out in their reasons, Mr
Sobczuk therefore elected not to take part in proceedings
save for his letter to the President’s Associate of 19 May
2001. No case was presented by him as to the applications
to extend time. In those circumstances and pursuant to
s.27(1)(a) and (d) of the Industrial Relations Act, 1979,
the Full Bench was entitled to dismiss the applications
and the appeal, and did so. With the applications
dismissed, there was no extension of time granted for the
filing of the appeal, and it is out of time.
89 I agree with the reasons for decision of His Honour and
Commissioner Smith as to those matters and accordingly
the applications and the appeal are dismissed. In my view
it is unnecessary to deal with the matter further.
2001 WAIRC 02893
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
PEDRO SOBCZUK, APPELLANT
v.
CARNARVON MEDICAL SERVICE
ABORIGINAL CORPORATION,
RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
COMMISSIONER P E SCOTT
COMMISSIONER J H SMITH
DELIVERED
MONDAY, 28 MAY 2001
FILE NO/S
FBA 11 OF 1999
CITATION NO. 2001 WAIRC 02893
_______________________________________________________________________________

Decision
Appearances
Appellant
Respondent

Appeal dismissed.
No appearance
Mr D Howlett (of Counsel), by leave

_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full Bench
on the 28th day of May 2001, and there being no appearance
by or on behalf of the appellant and having heard Mr D Howlett
(of Counsel), by leave, on behalf of the respondent, and the
Full Bench having determined the matter and having decided
that reasons for decision should issue at a future date, it is this
day, the 28th day of May 2001, ordered as follows—
(1) THAT the applications filed herein on the 19th day
of November 1999 to extend time to file appeal No.
FBA 11 of 1999 out of time be and are hereby dismissed.
(2) THAT appeal No. FBA 11 of 1999 be and is hereby
dismissed.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
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AWARDS/AGREEMENTS—
Variation of—
BAKERS’ (COUNTRY) AWARD.
No. 18 of 1977.
2001 WAIRC 02854
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
ACME BAKERY AND OTHERS,
RESPONDENTS
CORAM
COMMISSIONER A R BEECH
DELIVERED
FRIDAY 18 MAY 2001
FILE NO
APPLICATION 487 OF 2001
CITATION NO. 2001 WAIRC 02854
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Award varied.
Mr J. Ridley
No appearance

_______________________________________________________________________________

Order.
WHEREAS the Commission has before it an application to
vary the Bakers’ (Country) Award by increasing the disability
allowance prescribed therein from $5.10 to $5.25;
AND WHEREAS the application is not opposed;
AND WHEREAS the Commission is satisfied that the application fits within the relevant State Wage Principle;
AND HAVING HEARD Mr J. Ridley (by way of written
submissions) on behalf of the applicant and there being no
appearance on behalf of the respondents, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act 1979, hereby orders—
THAT the Bakers’ (Country) Award No. 18 of 1977 be
varied in accordance with the following schedule and that
such variation shall have effect from the beginning of the
first pay period commencing on or after the 17th day of
May 2001.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.
Schedule.
Clause 8.—Wages: Delete paragraph (e) of subclause (1) of
this clause and insert in lieu thereof the following—
(e) Disability Allowance—
In addition to the total wage prescribed in this
subclause a disability allowance of $5.25 per
week shall be paid to doughmakers and single hand bakers.

GRAIN HANDLING SALARIED OFFICERS’
CONSOLIDATED AWARD.
No. 37 of 1965.
2001 WAIRC 02852
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CO-OPERATIVE BULK HANDLING
LIMITED, APPLICANT
v.
WESTERN AUSTRALIAN GRAIN
HANDLING SALARIED OFFICERS
ASSOCIATION
(UNION
OF
WORKERS), RESPONDENT
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CORAM
DELIVERED
FILE NO
CITATION NO.
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COMMISSIONER J H SMITH
APPLICATION 29 OF 2000
2001 WAIRC 02852

_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Award varied in accordance with
Principle 10 of the 2000 State Wage Case
Statement of Principles

(3)

Ms M Olins
Mr D Crook

_______________________________________________________________________________

Order.
Having heard Ms Olins on behalf of the Applicant and Mr
Crook on behalf of the Respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations
Act 1979, hereby orders—
THAT the Grain Handling Salaried Officers’ Consolidated Award be varied in accordance with the following
schedule and that such variation shall have effect from
the beginning of the first pay period commencing on or
after 15 January 2001.
(Sgd.) J. H. SMITH,
[L.S.]
Commissioner.
Schedule.
Incorporating the “Western Australian Grain Handling Salaried Officers’ Enterprise Agreement 1996” into the “Grain
Handling Salaried Officers’ Consolidated Award, No 37 of
1965”.
A. The above award is varied as follows—
(1) Clause 1A—Statement of Principles March 1996:
Delete this clause and renumber clause 1B as clause
1A.
(2) Clause 2.—ARRANGEMENT: Delete this clause
and insert in lieu the following—
2.—ARRANGEMENT
(1) Title
(1A) Minimum Adult Award Wage
(2) Arrangement
(2B) Award Modernisation
(3) Scope
(4) Term
(4A) Definitions
(4B) Commitments
(5) Payment of Salaries
(6) Contract of Service
(7) Hours of Duty
(8) Shiftwork
(9) All Purpose Allowance
(10) Deleted
(11) Deleted
(12) Travelling Allowance
(13) Transfer Allowance
(14) Camp away from home allowance
(15) Joint Review Committee
(16) Protective Clothing and Safety Footwear
(17) Holidays
(18) Annual Leave
(19) Absence through sickness
(20) Maternity Leave
(21) Bereavement Leave
(22) Long Service Leave
(23) Board of Reference
(24) Union Notices
(25) Interviewing Employees
(26) Records
(27) No Reduction
(28) Equipment
(29) First Aid Equipment
(30) Higher Duties Allowance
(31) Salaries
(32) Appointments and promotions
(33) Isolation Allowance
(34) Casual Employees

(4)

(5)

(6)
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(35) Continuous Operations
Appendix—Resolution of Disputes Requirement
Appendix—S.49B—Inspection of records requirements
Clause 4.—TERM: After this clause add a new
clauses Clause 4A and Clause 4B as follows—
4A.—DEFINITIONS
“Association” means the Western Australian
Grain Handling Salaried Officers’Association
(Union of Workers).
“Employer” or “Company” wherever used
means Cooperative Bulk Handling Limited.
4B.—COMMITMENTS
(1) The parties to the Award are committed to the
principles of Best Practice and Continuous
Improvement.
(2) The parties undertake that the terms of this
Award shall not be used to progress or obtain
similar arrangements or benefits in any other
enterprise.
Clause 6.—CONTRACT OF SERVICE: Delete
subclause (1) and insert in lieu the following—
(1) (a) The contract of service shall be by the
month and shall be terminable by one
month’s notice or by the payment or
forfeiture of one month’s pay in lieu
of such notice on either side.
(b) Provided that—
(i) during the first three months of
employment one week’s notice
or payment or forfeiture of one
weeks pay in lieu of notice on
either side shall apply;
(ii) if the employee is over 45 years
old and has completed at least
2 years’ continuous service, the
employer must provide a minimum of 5 weeks notice or
payment of 5 weeks pay in lieu
of such notice.
Clause 7.—HOURS OF DUTY: Delete this clause
and insert in lieu the following—
7.—HOURS OF DUTY
(1) An employee’s nominal hours of work shall
be 40 per week however additional hours may
be required from time to time in order to meet
business demands.
(2) Ordinary hours may be worked on any day of
the week (Monday to Sunday) including public holidays.
(3) An employee’s starting and finishing times shall
be flexible and reflect his/her work demands.
(4) Where an employee is regularly required to
work in excess of 40 hours per week—
(a) the employer and the employee may
agree to the employee taking time off
in lieu; and
(b) the Department Head shall review the
organisation of work and, where necessary, provide additional employees.
(5) An employee required to travel regularly in
the performance of his/her duties shall not be
kept away from his/her regular place of residence for more than 12 days.
(6) An employee may be required to work shift
work in accordance with the provisions of
clause 8—Shift Work.
Clause 8.—SHIFT WORK: Delete this clause and
insert in lieu the following—
8.—SHIFT WORK
(1) Employees may be required to work day, afternoon or evening shifts as part of their
ordinary weekly hours.
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(2) The employer where practicable shall give the
employee at least twenty-four hours notice of
the commencement of shift work.
(3) An employee may be placed on shift work at
any time during the week for one or more
shifts.
(4) An employee shall be entitled to the same crib
as that commonly applying at the particular
workplace.
(5) All shift commencement and finishing times
shall be flexible and reflect the work demands.
(6)
(a) As far as practicable work shall be arranged so that employees have at least
eight consecutive hours off duty between the work of successive days.
(b) Where an employee has worked such
hours that he/she has not received at
least eight consecutive hours off duty
between the termination of work on
one day and the commencement of
work on the next day, he/she is permitted to be absent without loss of pay
until he/she has received eight consecutive hours off duty.
(c) If, on the instructions of the employer,
the employee resumes or continues
work without having had such eight
consecutive hours off duty, the employee is entitled to be absent for eight
consecutive hours without loss of pay
when released from duty.
(7) Clause 9.—OVERTIME: Delete this clause and insert in lieu the following—
9.—ALL-PURPOSE ALLOWANCE
(1) An employee shall be paid an All-Purpose
Allowance of between $500 to $12000 per
annum in recognition of the expectation to
work outside normal hours and conditions and
in lieu of overtime payments, shiftwork penalties, payment for travelling time, disability
allowance and meal allowance.
(2) Should a fundamental change in work arrangements occur, the All-Purpose Allowance of
affected positions shall be reviewed by the
Joint Review Committee at the earliest possible time, and may be varied, subject to the
approval of the Company.
(3) For the purpose of voting on amendments to
any All-Purpose Allowance, the Review Committee shall comprise equal representation
from the Company and the Association.
(4) Any question, dispute or difficulty arising
from the operation of these arrangements shall
be dealt with in accordance with the provisions of Appendix—Resolution of Disputes
Requirement.
(5) The All-Purpose Allowance shall be paid pro
rata on a weekly basis.
(6) The All-Purpose Allowance shall be paid on a
pro rata basis during all paid periods of sick
leave, annual leave, long service leave and any
other periods of paid leave.
(7) The All-Purpose Allowance shall not form part
of the employee’s notional earnings base for
the purpose of calculating superannuation
contributions.
(8) The 17.5% annual leave loading shall be calculated on the sum of both the Annual Salary
and the All-Purpose Allowance.
(8) Clause 10.—MEAL ALLOWANCE: Delete this
clause.
(9) Clause 11.—TRAVELLING TIME: Delete this
clause.
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(10) Clause 15.—DISABILITY ALLOWANCE: Delete
this clause and insert in lieu the following—
15.—JOINT REVIEW COMMITTEE
(1) The company and Union shall form a Review
Committee to participate in the development
and ongoing conduct of the performance review system and salary negotiations.
(2) The Review Committee shall comprise of
equal representation from the Company and
the Association.
(3) The company shall provide the Union annually with a current list of salaried officers, their
positions, salary and allowances.
(11) Clause 17.—HOLIDAYS: Delete the words “9—
Overtime” and insert in lieu the following—
7(2)—Hours of Duty.
(12) Clause 27.—PRESERVATION OF ACCRUED
RIGHTS: Delete this clause and insert in lieu the
following—
27.—NO REDUCTION
No employee shall suffer any reduction in ordinary time earnings due to the operation of
this award.
(13) Clause 31.—SALARIES: Delete this clause and insert in lieu the following—
31.—SALARIES
(1) The following annualised rates of salaries shall
be payable to adult employees as follows—
Base Rates
Range 1
Range 2
Range 3
Range 4
Range 5
Range 6
Range 7
Range 8
Range 9
Range 10

Arbitrated
Minimum
Safety Net
Annual Salary
Adjustment
Range
$24,193
$28,297
$3,807-$3,703 $28,000 $32,000
$28,297
$32,401
$3,703-$3,599 $32,000 $36,000
$32,401
$36,401
$3,599
$36,000 $40,000
$36,401
$40,401
$3,599
$40,000 $44,000
$40,401
$44,401
$3,599
$44,000 $48,000
$44,401
$48,401
$3,599
$48,000 $52,000
$48,401
$52,401
$3,599
$52,000 $56,000
$52,401
$56,401
$3,599
$56,000 $60,000
$56,401
$60,401
$3,599
$60,000 $64,000
$60,401
$64,401
$3,599
$64,000 $68,000
Identification of Arbitrated Safety Net Adjustments ASNA’s
since 1993
December 1993
$8
December 1994
$8
March 1996
$8
November 1997
$10
June 1998
}
$14 - up to $550 per week
}
$12 - $550—$700 per week
}
$10 - above $700 per week
July 1999
}
$12 - up to $510 per week
}
$10 - above $510 per week
June 2000
$15
Conversion of weekly to annual = x 52.166

(2) The employee shall be in addition be paid the
All-Purpose Allowance prescribed in clause
9—All-Purpose Allowance.
(3) Junior employees shall be paid the following
percentage of the prescribed adult rate for the
work upon which the junior employee is engaged—
16 years
80%
17 years
90%
(4) For the purpose of adjustment and payment
the weekly salary shall be calculated as six
three hundred and thirteenths of the annual
salary, the fortnightly salary as double the
weekly salary, and the monthly salary as one
twelfth of the annual salary.
(5) The rates of pay in this award include arbitrated safety net adjustments available since
December 1993, under the Arbitrated Safety
Net Adjustment Principle.
These arbitrated safety net adjustments may
be offset against any equivalent amount in the
rate of pay received by employees since 1
November 1991 above the rate prescribed in
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the Award, except where such absorption is
contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting
those resulting from enterprise agreements, are
not to be used to offset arbitrated safety net
adjustments.
(14) Clause 34.—CASUAL EMPLOYEES—
In subclause (1) delete the words “divided by
38” and insert “divided by 40”.
In subclause (2) delete the words “plus the
relevant shift work penalty prescribed in
Clause 8—Shift Work”.

GOVERNMENT WATER SUPPLY, SEWERAGE AND
DRAINAGE FOREMEN’S AWARD 1984.
No. A10 of 1983.
2001 WAIRC 02950
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
WATER
CORPORATION,
RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
FRIDAY, 1 JUNE 2001
FILE NO
APPLICATION 736 OF 2000
CITATION NO. 2001 WAIRC 02950
____________________________________________________________________________

Result

Variation of Award

____________________________________________________________________________

Order.
HAVING heard Mr J. Ridley on behalf of the Applicant and
Ms K. Hawke and with her Mr W. Lyons for the Respondent,
and by consent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby
orders—
THAT the Government Water Supply, Sewerage and
Drainage Foremen’ Award 1984 be varied in accordance
with the following Schedule and such variation shall have
effect on or after 30 May 2001.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
Schedule.
Schedule F—District Allowance: Delete subclause (6) of
this clause and insert in lieu thereof the following—
(6) The weekly rate of district allowance payable to employees pursuant to subclause (3) of this clause shall
be as follows—
Column I Column II
District Standard Rate
$ per week

6
5

61.70
50.44

Column III
Exceptions to Rate
Standard Rate
Town or Place

Nil
Fitzroy Crossing
Halls Creek
Turner River Camp
Nullagine
Liveringa (Camballin)
Marble Bar
Wittenoom
Karratha
Port Hedland

Column IV

$ per week

Nil
67.83

63.17
59.50
55.22

Column I Column II
District Standard Rate
$ per week

4

Column III
Exceptions to Rate
Standard Rate
Town or Place
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Column IV

$ per week

25.34

Warburton Mission
68.44
Carnarvon
23.87
3
16.04
Meekatharra
25.34
Mount Magnet
Wiluna
Laverton
Leonora
Cue
2
11.39
Kalgoorlie
3.80
Boulder
Ravensthorpe
15.18
Norseman
Salmon Gums
Marvel Loch
Esperance
1
Nil
Nil
Nil
Note: In accordance with subclause (4) of this clause employees with dependants shall be entitled to double the rate of
district allowance shown.
The allowances prescribed in this subclause shall operate
from the beginning of the first pay period commencing on or
after 30 May 2001.

JOHN LYSAGHT (AUSTRALIA) LIMITED AWARD—
THE
No. 27 of 1967.
2001 WAIRC 03008
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
COMMUNICATIONS, ELECTRICAL,
ELECTRONIC,
ENERGY,
INFORMATION,
POSTAL,
PLUMBING,
AND
ALLIED
WORKERS UNION OF AUSTRALIA,
ENGIN & ELECT DIV, WA BRANCH,
APPLICANT
v.
JOHN LYSAGHTS LTD, COATED
PRODUCTS DIVISION, BHP,
RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
TUESDAY, 12 JUNE 2001
FILE NO
APPLICATION 1320 OF 1999
CITATION NO. 2001 WAIRC 03008
____________________________________________________________________________

Result

Award Varied

____________________________________________________________________________

Order.
HAVING heard Mr C. Young on behalf of the applicant and
Mr S. Foy on behalf of the Respondent, the Commission pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT The John Lysaght (Australia) Limited Award No.
27 of 1967 be varied in accordance with the following
Schedule and that such variation shall have effect from
the beginning of the first pay period commencing on or
after the 23rd day of April 2001.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.
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Schedule.
1. Clause 4.—Wages/Payments—
A. Delete paragraph (a) of subclause (2) of this clause
and insert in lieu the following—
(a) Rates of Pay
The rates of pay will be—
(i) Non Tradespersons
Base Rate

Level 5
Level 4
Level 3
Level 2
Level 1
Probation

$
384.70
373.60
363.50
354.40
334.80
322.50

Arbitrated
Safety
Net
Adjustments
$
75.00
75.00
75.00
75.00
75.00
75.00

(b)

Total
Rate

(c)
$
459.70
448.60
438.50
429.40
409.80
397.50

(d)

(ii) Tradespersons
Base Rate

Tradesperson 1
Tradesperson 2
Tradesperson 3

$
422.30
403.00
383.90

Arbitrated
Safety
Net
Adjustments
$
75.00
75.00
75.00

Total
Rate
$
497.30
478.00
458.90

The rates of pay in this award include arbitrated safety net adjustments available since
December 1993, under the Arbitrated Safety
Net Adjustment Principle.
These Arbitrated Safety Net Adjustments may
be offset against any equivalent amount in the
rate of pay received by employees since 1
November 1991 above the rate prescribed in
the Award, except where such absorption is
contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting
those resulting from enterprise agreements, are
not to be used to offset Arbitrated Safety Net
Adjustments.
B. Delete subclause (8) of this clause and insert in lieu
the following—
(8) Allowances/Special Rates
(a) Tool Allowance
(i) Tradespersons shall be paid an
allowance of $10.00 per week
for supplying and maintaining
tools ordinarily required in the
performance of their work as
tradespersons.
This allowance shall apply to
apprentices on the same percentage basis as set out in
subclause (6)—Apprenticeship
of Clause 3.—Employment
Relationship of this award.
This allowance shall apply for
all purposes of the award.
(ii) Where it was the practice as at
5 November 1979 for the employer to provide all tools
ordinarily required by a
tradesperson or apprentice in
the performance of work, the
employer may continue that
practice and in that event the
allowance prescribed in subparagraph (i) hereof shall not
apply.
(iii) Notwithstanding sub-paragraphs (i) and (ii) hereof, an
employer shall provide for the
use of tradespersons or apprentices all necessary power tools,
special purpose tools and

(e)
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precision measuring instruments. Tradespersons or
apprentices shall replace or pay
for any tools supplied by the
employer if lost through their
negligence.
Confined Spaces
Employees working in confined spaces
(as defined) will be paid an additional
50 cents per hour.
Dirty Work
Employees working in a job that is of
an unusually dirty or of an offensive
nature will receive an additional 38
cents per hour extra.
Wet Places
An employee whose clothing or boots
become saturated because of the working place whether by water, oil or
otherwise shall be paid 38 cents per
hour extra. Provided that this extra rate
shall not be payable to an employee
who is provided by the employer with
suitable and effective protective clothing and/or footwear. Any employee
who becomes entitled to this extra rate
shall be paid the extra rate for such part
of the day or shift which involves working in wet clothes or boots.
Motor Allowance
(i) Where an employee is required
and authorised to use their own
personal motor vehicle in the
course of their duties, the employee shall be paid an
allowance not less than that provided for in the table set out
hereunder. Notwithstanding
anything contained in this
subclause the employer and the
employee may make any other
arrangement as to car allowance
not less favourable to the employee.
(ii) Where an employee in the
course of a journey travels
through two or more of the
separate areas, payment at the
rates prescribed herein shall be
made at the appropriate rate
applicable to the separate areas
traversed.
(iii) A year for the purposes of this
subclause, shall commence on
the 1st day of July and end on
the 30th day of June next following.

Rates of Hire for Use of Employee’s Own Vehicle on
Employer’s Business
Area and Details

Metropolitan Area
South West Land Division
North of 23.5° South Latitude
Rest of the State
Motor Cycle (in all areas)

Engine Displacement
(in Cubic Centimetres)
Over
Over
1600cc
2600cc
1600cc
& under
- 2600cc
Rate per Kilometre (Cents)
51.6
46.2
40.2
52.8
47.4
41.2
58.0
52.2
45.4
54.6
48.9
42.5
17.8 cents per kilometre

(iv) “Metropolitan Area” means
that area within a radius of fifty
kilometres from the Perth Railway Station.
(v) “South West Land Division”
means the South West Land
Division as defined by Section
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28 of the Land Act 1933—1971
excluding the area contained
within the Metropolitan Area.
(f) First Aid
An employee who has been trained to
render first aid and who is the current
holder of appropriate first aid qualifications, such as a certificate from the
St John Ambulance Association or
similar body, will be paid a weekly allowance of $12.11 if such employee is
appointed by the employer to perform
first aid duty.
(g) Rates Not Subject to Penalty Additions
The above special rates shall be paid
irrespective of the times at which the
work is performed and shall not be
subject to any premium or penalty conditions.
2. Clause 5.—Hours: Delete paragraph (b) of subclause (3)
of this clause and insert in lieu the following—
(b) Shift Work Loading
(i) Other than a permanent night shift employee,
an employee working a shift which falls either partially or wholly outside the agreed
spread of hours, will be paid a loading for such
shift at the rate of $63.80 per week.
(ii) An employee on a permanent night shift will,
for each such shift worked, be paid a loading
at the rate of $128.30 per week.
(iii) An employee who is engaged on 12 hour rotating shifts will, when employed on night
shift, be paid a loading for such shifts at the
rate of $84.80 per week.
(iv) A split shift employee will be paid a loading
for all such shifts at the rate of $41.20 per
week.
(v) The above shift loadings will be paid for all
purposes of the award and will be adjusted as
appropriate in relation to State Wage Case
decisions.
(vi) Shift loadings will not be paid on overtime
shifts, or on long service leave.
3. Appendix 7—Rates of Pay: Delete this Appendix and insert in lieu the following—
Myaree
Non Tradesperson
PROBATION
1
2
3
4
5
TRADESPERSON
1
2
3

Base
322.50
334.80
354.40
363.50
373.60
384.70

Supplementary
18.20
20.10
24.30
30.10
35.30
37.60

Asna
75.00
75.00
75.00
75.00
75.00
75.00

Total
415.70
429.90
453.70
468.60
483.90
497.30

422.30
403.00
383.90

33.10
31.70
30.10

75.00
75.00
75.00

530.40
509.70
489.00

4. Schedule A—Named Parties to the Award: Delete this
Schedule and insert in lieu the following—
Union Party
The Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Workers Union
of Australia, Engineering and Electrical Division, Western Australian Branch
Employer Party
BHP Steel (JLA) Pty Ltd
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AGREEMENTS—
Industrial—Retirements from—
AMEC SERVICES PTY LTD MAINTENANCE
CONTRACTS ENTERPRISE BARGAINING
AGREEMENT 1995.
No AG 290 of 1995.
IN THE WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
No. 869 of 2001
IN THE MATTER of the Industrial Relations Act 1979
and
IN THE MATTER of the filing in the Office of the Registrar
of a Notice of Retirement from Industrial Agreement in
accordance with section 41(7) of the said Act
Amec Services Pty Ltd will cease to be a party to the Amec
Services Pty Ltd Maintenance Contracts Enterprise Bargaining Agreement 1995 No AG 290 of 1995 on and from the 21st
day of June 2001.
DATED at Perth this 22nd day of May 2001.
J. A. SPURLING,
Registrar.

AMEC SERVICES PTY LTD MAINTENANCE
CONTRACTS ENTERPRISE BARGAINING
AGREEMENT 1996.
No AG 169 of 1996.
IN THE WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
No. 868 of 2001
IN THE MATTER of the Industrial Relations Act 1979
and
IN THE MATTER of the filing in the Office of the Registrar
of a Notice of Retirement from Industrial Agreement in
accordance with section 41(7) of the said Act
Amec Services Pty Ltd will cease to be a party to the Amec
Services Pty Ltd Maintenance Contracts Enterprise Bargaining Agreement 1996 No AG 169 of 1996 on and from the 21st
day of June 2001.
DATED at Perth this 22nd day of May 2001.
J. A. SPURLING,
Registrar.

COCKBURN HIRE ENGINEERING ENTERPRISE
AGREEMENT.
No AG 85 of 1994.
IN THE WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
No. 1085 of 2001
IN THE MATTER of the Industrial Relations Act 1979
and
IN THE MATTER of the filing in the Office of the Registrar
of a Notice of Retirement from Industrial Agreement in
accordance with section 41(7) of the said Act
Cockburn Wreckair Hire will cease to be a party to the
Cockburn Hire Engineering Enterprise Agreement No AG 85
of 1994 on and from the 12th day of July 2001.
DATED at Perth this 11th day of June 2001.
J.A. SPURLING,
Registrar.
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CSR LIMITED—COTTESLOE REFINERY
(ENTERPRISE BARGAINING) AGREEMENT 1993.
No AG 27 of 1993.
IN THE WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
No. 896 of 2001
IN THE MATTER of the Industrial Relations Act 1979
and
IN THE MATTER of the filing in the Office of the Registrar
of a Notice of Retirement from Industrial Agreement in
accordance with section 41(7) of the said Act
CSR Limited will cease to be a party to the CSR Limited—
Cottesloe Refinery (Enterprise Bargaining) Agreement 1993
No AG 27 of 1993 on and from the 25th day of June 2001.
DATED at Perth this 25th day of May 2001.
J.A. SPURLING,
Registrar.

DORIC CONSTRUCTIONS PTY LTD INDUSTRIAL
AGREEMENT.
No AG 303 of 1995.
IN THE WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
No. 810 of 2001
IN THE MATTER of the Industrial Relations Act 1979
and
IN THE MATTER of the filing in the Office of the Registrar
of a Notice of Retirement from Industrial Agreement in
accordance with section 41(7) of the said Act
Doric Constructions Pty Ltd will cease to be a party to the
Doric Constructions Pty Ltd Industrial Agreement No AG 303
of 1995 on and from the 10th day of June 2001.
DATED at Perth this 11th day of May 2001.
J. A. SPURLING,
Registrar.

OTIS AUSTRALIA—WESTERN AUSTRALIA
CONSTRUCTION & SERVICE EMPLOYEES
CERTIFIED AGREEMENT 1995.
No AG 250 of 1995.
IN THE WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
No. 844 of 2001
IN THE MATTER of the Industrial Relations Act 1979
and
IN THE MATTER of the filing in the Office of the Registrar
of a Notice of Retirement from Industrial Agreement in
accordance with section 41(7) of the said Act
Otis Elevator Company Pty Ltd will cease to be a party to the
Otis Australia—Western Australia Construction & Service
Employees Certified Agreement 1995 No AG 250 of 1995 on
and from the 16th day of June 2001.
DATED at Perth this 17th day of May 2001.
J. A. SPURLING,
Registrar.
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PRESBYTERIAN LADIES COLLEGE (ENTERPRISE
BARGAINING) AGREEMENT 1999.
No. AG 168 of 1999.
IN THE WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
No. 882 of 2001
IN THE MATTER of the Industrial Relations Act 1979
and
IN THE MATTER of the filing in the Office of the Registrar
of a Notice of Retirement from Industrial Agreement in
accordance with section 41(7) of the said Act
Presbyterian Ladies College will cease to be a party to the
Presbyterian Ladies College (Enterprise Bargaining) Agreement 1999 No AG 168 of 1999 on and from the 22nd day of
June 2001.
DATED at Perth this 23rd day of May 2001.
J.A. SPURLING,
Registrar.

PRESBYTERIAN LADIES COLLEGE (ENTERPRISE
BARGAINING) AGREEMENT 1999.
No AG 168 of 1999.
SCOTCH COLLEGE (ENTERPRISE BARGAINING)
AGREEMENT 1995.
No AG 87 of 1995.
GUILDFORD GRAMMAR SCHOOL ENTERPRISE
BARGAINING AGREEMENT 1994.
IN THE WESTERN AUSTRALIAN.
INDUSTRIAL RELATIONS COMMISSION
No. 892 of 2001
IN THE MATTER of the Industrial Relations Act 1979
and
IN THE MATTER of the filing in the Office of the Registrar
of a Notice of Retirement from Industrial Agreement in
accordance with section 41(7) of the said Act
The Independent Schools Salaried Officers Association of
Western Australia, Industrial Union of Workers will cease to
be a party to the Presbyterian Ladies College (Enterprise Bargaining) Agreement 1999 No AG 168 of 1999; the Scotch
College (Enterprise Bargaining) Agreement 1995 No AG 87
of 1995 and the Guildford Grammar School Enterprise Bargaining Agreement 1994
No AG 11 of 1995 on and from the 24th day of June 2001.
DATED at Perth this 24th day of May 2001.
J.A. SPURLING,
Registrar.

PROJECT TILE FIXING INDUSTRIAL
AGREEMENT.
No AG 194 of 1995.
IN THE WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
No. 915 of 2001
IN THE MATTER of the Industrial Relations Act 1979
and
IN THE MATTER of the filing in the Office of the Registrar
of a Notice of Retirement from Industrial Agreement in
accordance with section 41(7) of the said Act
Project Tile Fixing will cease to be a party to the Project Tile
Fixing Industrial Agreement No AG 194 of 1995 on and from
the 28th day of June 2001.
DATED at Perth this 28th day of May 2001.
J.A. SPURLING,
Registrar.
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QUALITY ASSURED PROJECTS INDUSTRIAL
AGREEMENT.
No AG 92 of 1996.
IN THE WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
No. 819 of 2001
IN THE MATTER of the Industrial Relations Act 1979
and
IN THE MATTER of the filing in the Office of the Registrar
of a Notice of Retirement from Industrial Agreement in
accordance with section 41(7) of the said Act
Quality Assured Projects will cease to be a party to the Quality Assured Projects Industrial Agreement No AG 92 of 1996
on and from the 13th day of June 2001.
DATED at Perth this 14th day of May 2001.
J. A. SPURLING,
Registrar.

SCOTCH COLLEGE (ENTERPRISE BARGAINING)
AGREEMENT.
No AG 87 of 1997.
IN THE WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
No. 809 of 2001
IN THE MATTER of the Industrial Relations Act 1979
and
IN THE MATTER of the filing in the Office of the Registrar
of a Notice of Retirement from Industrial Agreement in
accordance with section 41(7) of the said Act
Scotch College will cease to be a party to the Scotch College
(Enterprise Bargaining) Agreement No AG 87 of 1997 on and
from the 10th day of June 2001.
DATED at Perth this 11th day of May 2001.
J.A. SPURLING,
Registrar.

SKILLED ENGINEERING INDUSTRIAL
AGREEMENT 1995.
No. AG 329 of 1995.
IN THE WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
No. 845 of 2001
IN THE MATTER of the Industrial Relations Act 1979
and
IN THE MATTER of the filing in the Office of the
Registrar of a Notice of Retirement from Industrial
Agreement in accordance with section 41(7) of
the said Act
Skilled Engineering Limited will cease to be a party to the
Skilled Engineering Industrial Agreement 1995 No AG 329
of 1995 on and from the 17th day of June 2001.
DATED at Perth this 18th day of May 2001.
J. A. SPURLING,
Registrar.
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STRAMIT INDUSTRIES (MADDINGTON)
WESTERN AUSTRALIA ENTERPRISE
AGREEMENT 1994.
No AG 33 of 1994.
IN THE WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
No. 880 of 2001
IN THE MATTER of the Industrial Relations Act 1979
and
IN THE MATTER of the filing in the Office of the Registrar
of a Notice of Retirement from Industrial Agreement in
accordance with section 41(7) of the said Act
Stramit Industries (Maddington) Western Australia will cease
to be a party to the Stramit Industries (Maddington) Western
Australia Enterprise Agreement 1994 No AG 33 of 1994 on
and from the 22nd day of June 2001.
DATED at Perth this 23rd day of May 2001.
(Sgd.) J.A. SPURLING,
[L.S.]
Registrar.

STRAMIT INDUSTRIES (MADDINGTON)
WESTERN AUSTRALIA ENTERPRISE
BARGAINING AGREEMENT 1996.
No AG 95 of 1997.
IN THE WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
No. 881 of 2001
IN THE MATTER of the Industrial Relations Act 1979
and
IN THE MATTER of the filing in the Office of the Registrar
of a Notice of Retirement from Industrial Agreement in
accordance with section 41(7) of the said Act
Stramit Industries (Maddington) Western Australia will cease
to be a party to the Stramit Industries (Maddington) Western
Australia Enterprise Bargaining Agreement 1996 No AG 95
of 1997 on and from the 22nd day of June 2001.
DATED at Perth this 23rd day of May 2001.
J. A. SPURLING,
Registrar.

VENTARA HOLDINGS INDUSTRIAL AGREEMENT.
No. AG 6 of 1995.
IN THE WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
No. 806 of 2001
IN THE MATTER of the Industrial Relations Act 1979
and
IN THE MATTER of the filing in the Office of the Registrar
of a Notice of Retirement from Industrial Agreement in
accordance with section 41(7) of the said Act.
Ventara Holdings Pty Ltd will cease to be a party to the Ventara
Holdings Industrial Agreement No AG 6 of 1995 on and from
the 9th day of June 2001.
DATED at Perth this 10th day of May 2001.
J. A. SPURLING,
Registrar.
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VENTARA HOLDINGS INDUSTRIAL AGREEMENT.
No. AG 214 of 1997.
IN THE WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
No. 807 of 2001
IN THE MATTER of the Industrial Relations Act 1979
and
IN THE MATTER of the filing in the Office of the
Registrar of a Notice of Retirement from Industrial
Agreement in accordance with section 41(7) of
the said Act.
Ventara Holdings Pty Ltd will cease to be a party to the Ventara
Holdings Industrial Agreement No AG 214 of 1997 on and
from the 9th day of June 2001.
DATED at Perth this 10th day of May 2001.
J. A. SPURLING,
Registrar.

FILE NO
CITATION NO.

81 W.A.I.G.

P 3 OF 2001
2001 WAIRC 02900

_________________________________________________________________________

Result

Application pursuant to Sections 80 E and
80 F withdrawn by leave

_________________________________________________________________________

Order.
WHEREAS this is an application pursuant to Sections 80 E
and 80 F of the Industrial Relations Act 1979; and
WHEREAS on the 22nd day of May 2001 the Applicant filed
a Notice of Discontinuance in respect of the application;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
THAT this application be, and is hereby withdrawn by
leave.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioiner/
Public Service Arbitrator.

NOTICES—
Award/Agreement matters—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Application No. P 17 of 2001
APPLICATION FOR VARIATION OF AWARD
ENTITLED “GOVERNMENT OFFICERS SALARIES,
ALLOWANCES AND CONDITIONS AWARD 1989 No.
PSA A3 OF 1989”
NOTICE is given that an application has been made to the
Commission by The Civil Service Association of Western
Australia Incorporated under the Industrial Relations Act 1979
for a variation of the above Award.
As far as relevant, those parts of the proposed variation that
relate to area of operation or scope are published hereunder.
Schedule A—List of Respondents
Add—
Director General of the Ministry of Justice
A copy of the proposed variation may be inspected at my
office at the AXA Centre, 111 St George’s Terrace, Perth.
J. A. SPURLING,
Registrar.
25 June 2001.

PUBLIC SERVICE
ARBITRATOR—
Matters Dealt With—
EMPLOYMENT RECORD OF MS ELSIE WALKER.
2001 WAIRC 02900
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED, APPLICANT
v.
DIRECTOR
GENERAL,
(DEPARTMENT OF) FAMILY AND
CHILDRENS
SERVICES,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
MONDAY, 28 MAY 2001

RETURN TO WORK.
2001 WAIRC 02789
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE CIVIL SERVICE ASSOCIATION
OF
WESTERN
AUSTRALIA
INCORPORATED, APPLICANT
v.
MANAGING DIRECTOR, MINISTRY
OF HOUSING, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
FRIDAY, 11 MAY 2001
FILE NO/S
P 4 OF 2001
CITATION NO. 2001 WAIRC 02789
_______________________________________________________________________________

Result

Application pursuant to Section 80 E
dismissed

_______________________________________________________________________________

Order.
WHEREAS this is an application pursuant to Section 80E of
the Industrial Relations Act 1979; and
WHEREAS on the 11th and 30th days April 2001 the Commission convened conferences for the purpose of conciliating
between the parties; and
WHEREAS on the 10th day of May 2001 the Applicant filed
a Notice of Discontinuance in respect of the application;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
THAT this application be, and is hereby dismissed.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner,
Public Service Arbitrator.
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INDUSTRIAL MAGISTRATE—
Complaints before—
IN THE INDUSTRIAL MAGISTRATE’S
COURT OF WESTERN AUSTRALIA
HELD AT PERTH
Complaint No. 161 of 2000
Date Heard: 19 & 26 April 2001
Delivered: 17 May 2001
BEFORE: G. Cicchini I.M.
B E T W E E N—
Armando La Guidara
Complainant
and
Antonino Tripolitano
Defendant
Appearances—
Mr K C Brown of Southbrook Enterprises Pty Ltd appeared
as agent for the Complainant.
Mr G McCorry of Labourline—The Employment Law Specialists appeared as agent for the Defendant.
Reasons for Decision.
The Claim
The complainant claims $46,338.28 being the value of the
underpayments allegedly owing to him with respect to wage
payments made by the defendant to the complainant during
the course of his employment with the defendant between April
1997 and February 2000.
The complainant alleges that the defendant engaged him to
perform work as described within the terms of the Building
Trades (Construction) Award 1987 No R17 of 1978 (the
award). He contends that at all material times he performed
work in the calling of a labourer assisting a tradesman engaged in the trade of tiling on construction work as defined
by clause 7(3)(a) of the award
The complainant alleges that he was—
• entitled to adult rates of pay for the period 1 July
1997 until termination.
• not paid in accordance with the award as a full time
employee but was paid a lesser amount for each day
worked over the period of continuous service.
• not paid as a casual and was not paid the appropriate
minimum weekly rate for each week worked.
• not provided with annual leave and loading.
• not paid accrued annual leave upon termination.
• not paid for public holidays not worked.
• not paid the appropriate rate for public holidays
worked.
• not paid the appropriate rate for weekends worked.
• not paid fares and travel allowance.
• not paid severance pay.
• not given the appropriate superannuation contribution.
• not given the appropriate payment in lieu of notice.
Accordingly the complainant seeks to recover the underpayments together with interest thereon. He also seeks the
imposition of penalties with respect to the alleged breaches
and seeks to recover the costs of these proceedings from the
defendant.
The Defence
The defendant maintains that at all material times there was
not in existence an employment relationship between the complainant and the defendant. Further, and in the alternative, the
defendant says that the complainant, insofar as is relevant to
the application of the award was—
• not engaged to perform work described by the terms
of the award.
• not performing the work of a labourer assisting a
tradesperson in the work of tiling on construction
work.
• not entitled to adult rates of pay.
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• not entitled to be paid as a full time employee.
• not entitled to be paid the minimum weekly rate for
each week worked.
• not entitled to annual leave and loading and had no
accrued leave on termination.
• not entitled to be paid for public holidays not worked.
• not entitled to be paid for public holidays allegedly
worked.
• not entitled to reasonable pay in lieu of notice.
• not entitled to severance pay.
• not entitled to have superannuation contributions
made.
The defendant contends that he engaged the complainant
on duties whereby the complainant was kept off the streets,
kept usefully occupied and provided “good teaching and instruction whereby he may profit himself afterwards”. The
defendant says that he did not require the complainant to perform the work of a labourer and was only obliged to pay the
complainant an agreed sum based on work performed but being no less than the minimum rates of pay prescribed by order
made under the Minimum Conditions of Employment Act 1993
(MCE Act). The defendant also says that clause 45(1) of the
award constitutes a prohibition clause with respect to the employment of junior employees without union approval. Further,
and in the alternative, the defendant says that the clause is
void and of no effect by reason of section 5 of the MCE Act.
The defendant accordingly denies the complainant’s claim.
The Witnesses
The complainant has given evidence, as has his father,
Carmelo La Guidara. The complainant’s agent, Mr Keith
Brown, also gave evidence concerning this matter. The defendant elected not to give evidence or call witnesses.
The Facts
In about April 1997, at which time the complainant was
aged 16 years soon to turn 17 years, he was unemployed having left his previous employment as a tiler’s labourer. He left
on account of having been underpaid and had at that stage
remained out of work for about 3 months. He had held that
employment for about one year. His parents, quite understandably, were anxious for their son to gain an apprenticeship in
tiling. Accordingly they contacted the defendant who comes
from the same town in Sicily that the complainant’s mother
comes from. The complainant testified that his parents asked
the defendant that he be taken on as an apprentice. The defendant agreed to take the complainant on trial for a two-week
period to assess his suitability as an apprentice. Following
that trial period which was successfully completed the defendant agreed to take the complainant on as an apprentice.
He agreed to procure the necessary papers to formalize the
arrangement. Those papers were never procured and the apprenticeship never formally commenced.
The complainant testified that he worked for the defendant
on a weekly basis. His only time off work was when he was
sick or when the defendant did not work by reason of his
attending the Hopman Cup or being away on holidays. Whilst
working for the defendant he carried out duties such as cutting tiles, mixing glue, grouting, mixing topping and washing
tools, being much the same as the types of duties he had performed for his previous employer.
The complainant testified that his work for the defendant
was carried out at private houses, at houses under construction by builders, at factories and at “Red Rooster”. Some of
the houses at which he worked were being renovated. He always worked within the metropolitan area. Prior to obtaining
his driver’s licence he was usually driven to and from his
employer’s house by his father. Once he obtained his licence
he drove himself there and back. On a couple of occasions the
defendant picked him up from his home. On some occasions,
after having made his way to the defendant’s home, he would
be told there was no work available and he would have to
return home. The defendant would on occasions return him to
his home. He normally started work at about 7 am but started
earlier, at 6 am, if the defendant had to play tennis. When he
started early he finished at 2.30 pm. When he started later he
would finish later. The complainant testified that he was absent from work a “couple of times” due to illness. He was not
paid sick leave for such absences. He also testified that he
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worked “sometimes 8 hours” per day -“sometimes more”. He
was asked whether there were any occasions when he worked
for less than 8 hours to which he responded “no”. He was
then asked whether in answering that question he meant that
he never worked less than eight hours or whether his answer
was to signify that he could not recall. He responded by saying that he could not recall. That response is clearly
inconsistent with other aspects of his testimony. The complainant told the Court that he worked Mondays to Fridays.
Sometimes he worked on weekends. He also worked on public holidays. There were some public holidays that he did not
work. He said that he never worked on site alone and that he
never actually laid tiles. He was always under the control and
direction of the defendant.
The complainant testified that tax was deducted but that his
accountant had informed him that the mode of deduction of
tax was not right. In fact, tax was deducted under the Prescribed Payments System at the rate of 20%. He also testified
that he was always paid by cheque and that each cheque was
always deposited at the bank on the same day as it was received. The cheques were always deposited in the
complainant’s account held at the National Australia Bank.
The complainant said that his pay was not always received on
time. He was due to be paid each Friday. However, sometimes
he was paid a couple of days late. On occasions he was paid a
week late. Superannuation was paid for him during the period
of his employment.
In January 2000 the complainant wrote to the defendant formally complaining that he had been underpaid. Prior to that,
he had verbally and informally advised the defendant that he
was being underpaid however nothing eventuated from those
approaches. Following his sending of the letter dated 11 January 2000 formally advising the complainant that he believed
that he was being underpaid his employment was terminated.
When cross-examined the complainant confirmed that the
discussions that took place concerning his engagement as an
apprentice were held between his parents on the one hand and
the defendant on the other. He was also cross-examined as to
when it was that various breaks from work were taken. He
told the Court that he could not remember. Further he could
not identify the days on which he was sick and for which he
claims he was not paid but should have been paid sick leave.
He was cross-examined as to his hours of work. He said he
worked 8 hours per day for over half the time and less than 8
hours per day for a quarter of the time. Sometimes the jobs
finished as early as 11 am and they went home. The complainant admitted that he could not be sure of how many hours
he worked on any one day. The complainant similarly was
unable to identify which Saturdays or Sundays he worked.
He was also unable to say how many hours he worked on the
weekend. He could not identify which public holidays were
worked. The complainant also said that, although on occasions he was told the night before that he would not be required,
sometimes he was told that there was no work available after
having made his way to the defendant’s home.
The complainant denied having received any cash payments.
All payments made to him were made by cheque. Further he
conceded during cross-examination that most of the work carried out by the defendant in private houses related to renovation
work.
The complainant’s father, Carmelo, gave evidence concerning his discussion with the defendant in relation to taking on
the complainant as an apprentice. He testified that the defendant took on the complainant on a trial basis. Following the
successful trial the defendant indicated to him that the complainant would be taken on as an apprentice. The defendant
agreed to procure the necessary papers to facilitate the commencement of the apprenticeship. That did not eventuate. After
three months had elapsed, Carmelo confronted the defendant
concerning the apprenticeship papers. At that stage he was
told that there was no need for the complainant to have a ticket
and that he could stay on with him as a labourer. From that
point onwards it was understood that the complainant would
work as a labourer.
Carmelo La Guidara confirmed that prior to his son gaining
his driver’s licence he took his son to the defendant’s home in
the mornings. On occasions he would have to return to the
defendant’s home soon after drop off in order to pick his son
up when work was not available.
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When cross-examined Carmelo La Guidara testified that the
defendant was anxious to employ his son because “he had to
sack the other man” referring to the defendant’s then current
employee. He confirmed also that the original offer of a job
was that in the capacity of an apprentice. At that time wages
were not discussed at all.
Keith Charles Brown gave evidence of his analysis of the
complainant’s bank records, PPS tax statements and superannuation records. He then from those source documents
calculated the days worked by the complainant. His evidence
speaks for itself. I do not intend to comment further as to his
evidence at this stage. Mr Brown has arrived at certain conclusions based on his calculations. Those conclusions relate
to the days and weeks worked by the complainant. He asks
that I accept his conclusions as being accurate going to prove
the days and weeks allegedly worked by the complainant.
No Case to Answer Submission
Upon the conclusion of the complainant’s case the defendant submitted that there is no case to answer. In making this
submission the defendant elected not to give or call any evidence.
A submission of “no case to answer” is a motion made by
the defendant for dismissal of the case against him on the
ground that no case has been made out. The submission is
based on one or more of the following—
(1) that there has been no evidence of some element essential to the case against the defendant,
(2) that the evidence against him is so inherently unreliable or has been so discredited that no reasonable
tribunal could rely on it, or
(3) that on the evidence presented the verdict should go
to the defendant.
Generally speaking the making of a “no case to answer”
submission in a Magistrate’s Court is not a bar to the defendant calling evidence in the event that the submission is
unsuccessful. However, if the defendant submits at the close
of the complainant’s case that although there is some evidence
of all the necessary elements required to be proved before the
order sought can be made, such evidence is so weak or so
unsatisfactory that it should not be accepted, then such is an
argument on an issue of fact, and the defendant should not be
allowed to argue such a question of fact and, if defeated, then
claim to be entitled to call evidence. Questions of fact should
be decided only after all of the evidence has been given. It is
only questions of law that may be raised and argued at the
close of the informant’s case without being subjected to the
necessity of electing whether or not he will go into evidence
(See Tate v Johnson (1953) 70 WN(NSW) 302).
In this instance it appears that the defendant has elected not
to call evidence under a misapprehension that such an election was necessary. Clearly it was not. His submissions related
only to the law and not to issues concerning the acceptability
of testimony. In that regard there was no submission with respect to the inherent unreliability of a witness or witnesses.
Furthermore there was no submission that the evidence of the
complainant or other witnesses was so discredited that no reasonable tribunal could rely on it. It follows that if this no case
to answer submission is unsuccessful he may wish to argue
that he ought to be permitted to withdraw his election erroneously made.
In submissions the defendant’s agent contends that the complainant has to prove the following elements, they being that—
1. the complainant was an employee,
2. he was employed in a calling to which the award
applies,
3. he was employed without the consent of the union,
4. he was entitled to specific benefits under the award,
and
5. he did not receive those benefits.
The defendant argues that none of the elements have been
established.
Is There Evidence Before the Court to Establish That
the Complainant was an Employee?
The defendant contends that it is not enough to establish the
existence of an employment relationship. What must be shown
is that there was an intention to create a legal relationship.
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The defendant says that whatever arrangements were made,
the complainant’s father on the one hand and the defendant
on the other made them. Even if it could be said to be a contract made for the benefit of his son it still does not demonstrate
an employer-employee relationship grounding an application
under s83 of the Industrial Relations Act 1979. The defendant
cited the High Court authority of Dietrich v Dare (1980) 54
ALJR 388 to support his proposition that the performance of
manual labour and the payment of remuneration are not enough
to establish an employment relationship. The defendant suggests that an intention to create legal relations cannot be
inferred from the evidence.
Mr Brown for the complainant, in answer to that aspect of
the submissions, said that it was “outrageous” to suggest that
a relationship which resulted in work being performed, where
moneys were paid for work performed and tax deducted
therefrom together with other benefits paid, does not constitute an employment relationship.
In my view the evidence before the Court can overwhelmingly establish that an employment relationship existed. The
fact that the initial discussions concerning employment took
place between the complainant’s parents, particularly his father, and the defendant is of no particular significance. It is
clear that any contract made by the complainant’s father for
the complainant’s benefit is both valid and enforceable. The
conduct of the parties in the performance of the contract is
also capable of establishing an employer-employee relationship. The circumstances in this case are not at all like the factual
circumstances in Dietrich. The evidence in this case can clearly
demonstrate an intention to create legal relations. That is that
the complainant would provide his labour to the defendant at
the direction of the defendant for remuneration. There is an
abundance of evidence that would go to proving that element.
I agree with Mr Brown’s submissions in that regard.
There is absolutely no force in the defendant’s first ground.
Is There Evidence Before the Court That Can Establish
That the Complainant was Employed in a Calling to Which
the Award Relates?
The defendant contends that the complainant must establish that he was doing work that was subject to the award. It is
argued that the evidence cannot establish that he performed
work in the callings of “trades labourer” or “plasterers’ labourer” as set out in clause 8(2)(b)(iii) of the award. In that
regard the defendant says that there is no evidence to establish that the defendant was a building tradesperson.
I find little force in that argument because I take the view
that the evidence enables the reasonable inference to be drawn
that the defendant is a tradesperson. I say that because the
evidence surrounding the discussion between the complainant’s parents and the defendant concerning the apprenticeship
permits a finding that a representation was made by the defendant that he is a tradesperson and that he was able to take
on apprentices. Furthermore, the evidence of the complainant
concerning the work carried out by the defendant in the laying of tiles permits such a finding. In my view such evidence
suffices for the purposes of these proceedings given the standard of proof required. It can go to establish that the defendant
is a tradesperson.
Having found that there is evidence that enables a finding
to be made that the defendant is a tradesperson, does the evidence permit a finding that the complainant assisted him in
his work? In my view it does. The complainant’s testimony
going to the nature of his duties performed for the defendant
goes to establish that fact. Further, his evidence concerning
the localities and structures at and upon which such work was
performed is capable of establishing that he assisted the work
of a building tradesperson.
Having so found, it is unnecessary for me to consider whether
the complainant falls within the calling of “plasterer’s labourer”. In that regard the defendant’s arguments relating to
clause 7(10) of the award and the complainant’s failure to
negate the operation of the Building Trades Award 1968 No
31 of 1966 falls away.
The defendant further contends that given that the complainant on his evidence was employed with the intention of being
an apprentice he could not now be said to be a labourer assisting a tradesman. It is submitted that there is no evidence of
any change in the nature of the relationship. I disagree. Carmelo
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La Guidara testified that about three months after the employment relationship commenced the defendant made it clear that
the complainant would not be taken on as an apprentice and
that he would continue to work as a labourer. That position
was reluctantly accepted. There is evidence to show therefore
that the relationship changed at that point in time, in or about
July 1997. It is clear that from that time neither party looked
at the complainant as being an apprentice.
Was the Consent of the Union Necessary to Enable the
Employment of the Complainant and is That a Necessary
Element to be Proved by the Complainant?
The defendant says that for the complainant to succeed in
his claim to be paid adult rates of pay pursuant to clause 45(1)
of the award he first must prove that he was employed without the consent of the union. That is an essential pre-requisite
to establishing the claim. Relevantly clause 45(1) of the award
provides—
“45.—PROHIBITION OF JUNIOR EMPLOYEES
(1) Except as provided in subclauses (2)-(9) inclusive
hereof, the employment of junior employees (except
apprentices) on any work which, if performed by an
adult employee, would be subject to the provisions
of this award is prohibited unless the consent of the
union is in each case first obtained. If any junior
employee (except an apprentice) is so employed such
employee shall be paid not less than the rate of pay
of an adult performing similar work.”
The defendant argues that the clause is a prohibition clause
and not merely a junior workers wage clause. He argues that the
second sentence of the subclause merely prescribes the wages to
be paid to junior employees when the union gives consent. Mr
Brown for the complainant argues that clause 45(1) does not “absolutely” prohibit the employment of junior workers. He says
that if the clause does that, that it would be discriminatory and
illegal. He contends that the provision is one that simply provides that junior workers be paid at adult rates if such a worker is
employed without the consent of the union.
In my view clause 45(1) prohibits the employment of junior
workers unless the consent of the union has first been obtained. Accordingly the clause does not “absolutely prohibit”
the employment of junior workers but rather requires that the
pre-requisite consent of the union be first obtained. In that
regard the clause is neither discriminatory nor illegal. It does
not prevent the employment of junior workers but rather regulates their employment. If the consent of the union is given,
then such junior workers can be employed and are to be paid
at adult rates. The second sentence of the subclause cannot in
my view be read as a default provision permitting the payment of adult rates regardless of whether the union’s consent
has been obtained. I take that view because clause 8 of the
award refers expressly to adult employees. There is no express provision for wages to be paid to junior employees
working with the consent of the union. What are the wages to
be paid to such employees? Clearly the answer is the same
rate of pay as an adult performing similar work. That is
achieved by virtue of the second sentence of clause 45(1).
The clause cannot be read in the manner suggested by the
complainant. That being so it follows that evidence should
have been called to address the issue of consent. Given that
was not done it presents the complainant with insurmountable difficulty with respect to his claim.
It is appropriate that I, at this stage, also address the defendant’s argument concerning the invalidity of clause 45(1) of the
award. The defendant argues in that regard that section 5 of the
MCE Act provides that all minimum conditions are implied into
all awards and that any provision that is less favourable to an
employee than a minimum condition has no effect. The defendant argues that any requirement to have the union’s permission is
clearly less favourable regardless of what the terms might be if
the union’s permission was actually granted. In those circumstances it is argued, clause 45(1) is less favourable than a
minimum condition and therefore is of no effect.
I find no force in the defendant’s argument that clause 45(1)
is of no effect. Section 5(2) of the MCE Act provides—
(2) A provision in, or condition of, a workplace agreement, an award or a contract of employment that is
less favourable to the employee than a minimum
condition of employment has no effect.
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“Minimum conditions of employment” is defined in section 3 of the MCE Act as follows—
“minimum condition of employment” means —
(a) a rate of pay, or other requirement as to pay, prescribed by this Act;
(b) a condition for leave prescribed by this Act; or
(c) a condition prescribed by Part 5;
The requirement of the union’s consent as a condition precedent to employment of a junior worker is not a minimum
condition as contemplated by the MCE Act. It does not fall
within the definition of “minimum condition of employment”
and any argument such as that of the defendant, founded upon
general notions, cannot succeed given the specific provisions
of the MCE Act. Clause 45(1) is valid and has force.
Notwithstanding the validity of clause 45(1) the complainant faces insurmountable difficulty by virtue of his failure to
call evidence of the union’s consent. The union’s consent was
a pre-condition to his employment under the award. Furthermore the complainant’s claim that the second sentence of
clause 45(1) operates as a default clause entitling him to adult
wages simply cannot be made out. Given that the complainant’s claim is entirely based on clause 45(1) it follows that he
cannot possibly establish his claim.
For the sake of completeness I will address the other issues
that the complainant would have necessarily had to have proved
in the event that he was successful in establishing that he comes
within clause 45(1) of the award.
Is there Evidence to Show that the Complainant is Entitled to Specific Benefits Under the Award?
In his particulars of claim the complainant maintained that
he was entitled to be paid 38 hours each week regardless of
whether he worked those hours or not. In submissions it is
suggested by Mr Brown that the complainant is entitled to be
paid 8 hours for each ordinary day.
The defendant contends that there is nothing in clause 13 of
the award that would suggest that an employee is entitled to
38 hours pay regardless of whether he worked those hours or
not. In fact it is argued that a proper reading of clauses 8(1),
8(4) and 35 suggests that employees be paid for only the hours
worked. Clearly the provisions anticipate periods not worked
on account of inclement weather and jobs not being ready, for
example. In my view the defendant’s argument has considerable force. The complainant must establish that he worked 38
hours in any given five consecutive days of work to claim 38
hours pay for that full week. Given his evidence, or lack of it
in that regard, it is impossible for him to establish the same.
Mr Brown’s evidence, even if accepted, could not establish
the same.
The complainant claims that where he has worked less than
5 days he is entitled to be paid casual rates. He relies upon
clauses 7(2) and 8(15) of the award. He maintains that any
consecutive period in which he worked for less than 5 days or
where there was a break between one period of employment
and another, that he ceased employment thereby entitling him
to pay in lieu of notice, casual rates of pay, holiday pay and
the like. In my view the complainant’s claims are simply not
maintainable in that regard.
I accept the defendant’s argument that the concept of employment is one of relationship. The relationship does not
necessarily end because there was a break of some duration in
the performance of work. The complainant’s own testimony
reflects a continuing relationship. Indeed there is absolutely
no evidence before me that would enable me to find a series
of discrete relationships. Just because an employee works for
less than 5 days that, of itself, does not result in a conclusion
that the employee’s status changed to that of a casual employee. The clauses relating to lost time and inclement weather
are indicative of that.
The award clearly contemplates payment of wages contingent upon the hours actually worked. In that regard the
complainant says that he usually worked within certain hour.
He admitted however that he worked for less than those hours
for “about twenty-five per cent” of the time that the defendant
employed him. He himself has not given evidence identifying
the days of the week that he actually worked, which weekends he worked or which public holidays he worked.
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In that regard the complainant effectively relies upon Mr
Brown’s testimony relating to the conclusions he reached as a
consequence of calculations performed based on the complainant’s bank records, tax records and superannuation records.
However Mr Brown’s conclusions are not evidence going to
the proof of those matters. It is not for Mr Brown to say that
the complainant worked the days as set out in exhibit 5. It is
for the complainant to give such evidence. The complainant
has to prove that he worked the days alleged. He should have
testified in much the same way that Mr Brown did as to how,
based on calculations, he could determine which days he
worked. He has not done that. He has effectively tried to do
that by proxy through Mr Brown. Mr Brown cannot establish
which days the complainant worked. It is for the complainant
to give evidence, which would permit conclusions in that regard. Mr La Guidara has not, in his own testimony, stated
which days he believes he worked. He has left that all to Mr
Brown. In my view, that cannot be done. It was incumbent
upon the complainant to testify that as a consequence of reference to certain documents, he was able to conclude that
certain days were worked. His evidence however does not
specifically address those matters. It has all been left to Mr
Brown. However Mr Brown cannot fill that void.
Even if it is the case that Mr Brown’s conclusions are capable of going to the proof of the days that the complainant
worked, it is nevertheless the case that the calculations are
based on assumptions made without foundation. For example,
if 5 days or less were worked in any given week it has been
assumed by Mr Brown that all days worked were weekdays.
That may be so but equally it may not. For all I know such
days may have included weekends. There is absolutely no evidence going to show which days were actually worked by the
complainant for the defendant. That being the case, how could
this Court possibly make findings as to the days and hours
actually worked. Without such evidence the Court is not in a
position to make findings as to what the complainant’s actual
entitlements were. It follows given the state of the evidence,
that it is impossible for the complainant to establish his claim.
Does the Evidence Permit a Finding that the Complainant did not Receive Benefits Under the Award?
The defendant submits that in the event that it can be established that the award was operative, that the complainant has
been paid in excess of his entitlements. It is submitted that his
entitlements were those of junior rates of pay as inserted into
the award by order of the Industrial Relations Commission in
Court Session on 13 November 1997. The defendant says that
the complainant has failed to establish that he has not received
entitlements to which he was entitled under that provision.
In my view the complainant cannot, for the very same reasons previously given, establish that he is entitled to the
amounts he has particularized in his claim as owing. He has
not been able to establish that the award applies (on account
of the prohibition clause). Furthermore he cannot establish
that he worked the days and hours alleged in his claim. He
cannot establish that he was entitled to adult rates of pay on
account of clause 45(1) of the award and also on account of
clause “1B.- Minimum Adult Award Wage” within the award
(see 77 WAIG 3186).
Comment
In his submissions to me Mr Brown said that if his client’s
claim were to fail on account of an inability to produce time
and wages records then it would be a licence for unscrupulous employers to fail to comply with awards and get away
with it. Employers would facilitate their defence by failing to
keep and produce records. He submits that a failure by an
employer to keep records should not be the reason for a complaint relating to a significant underpayment to be defeated.
There can be no doubt that Mr Brown has felt a sense of
frustration concerning the production of records. In his submissions to me he concludes that records were not kept.
However I do not know whether that is the case or not. Clearly
there were avenues open for the complainant, at law, to ascertain whether or not the records existed. If they exist he could
have subpoenaed them. He did not do that. If they did not
exist, then action could have been taken in that regard. Those
steps may have well been a necessary practical requirement to
facilitate the production of evidence for the purpose of institution of proceedings. I say that because it is important to
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reflect upon the fact that the Industrial Magistrate’s Court is a
Court of law and is not governed by the Industrial Relations
Commission’s jurisdiction. In particular, section 26 of the Industrial Relations Act 1979 requiring the Industrial Relations
Commission to act “according to equity, good conscience and
the substantial merits of the case” does not apply. The burden
remains with the complainant to establish the elements of the
claim either directly or by inference. If the complainant cannot establish the same in his own case then it follows that no
case will have been made out.
Conclusion
Given the state of the evidence, the complainant cannot establish on the balance of probabilities that the award applied
to his employment by the defendant. Even if it could be established that the award applied, the complainant has failed to
produce evidence to establish that he was entitled to adult
rates of pay or other specific benefits under the award and
further that he did not receive those benefits to which he was
entitled.
I find that there is no case to answer.
G. CICCHINI,
Industrial Magistrate.
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Reasons for Decision.
Mr Ray Robinson drove locomotives for the respondent
since the commencement of his employment in 1996.
Prior to his employment with the respondent, Mr
Robinson worked for approximately 24 years for Victorian
Railways.
On 5 September 2000 by letter of the same date, Mr
Robinson was dismissed by the respondent by way of
payment in lieu of notice, for breaching the respondent’s
policy in relation to harassment known as the BHP Iron
Ore Non Harassment Policy (“the Policy”). The
respondent said that Mr Robinson breached the Policy
because he wrote offensive comments on a draft affidavit
of another employee of the respondent, which affidavit
was being prepared for use in proceedings in the Federal
Court.
The applicant now brings this application on behalf of
Mr Robinson, pursuant to the Industrial Relations Act
1979 (“the Act”), alleging that his dismissal was harsh,
oppressive and unfair. The applicant seeks an order from
the Commission that Mr Robinson be reinstated. As at
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the time of the commencement of the application, the
applicant also sought compensation for loss suffered by
Mr Robinson as a consequence of his dismissal, which
relief is now not able to be the subject of an order of the
Commission, following the decision of the Industrial
Appeal Court in City of Geraldton v Cooling (2000) 80
WAIG 5341.
The respondent denied the applicant’s claim and opposed
the relief sought.

Factual Background
5 The material facts in this matter are relatively
straightforward and in large part, are not controversial. I
can shortly state them as below.
6 In the early hours of one morning on a day not determined
on the evidence, after coming off shift, Mr Robinson was
in the crib room at the respondent’s locomotive yard at
Nelson Point, where there was what was described as a
“pile of affidavits” on the table. There were other
employees present at the time. Some of the employees
were very upset with what they read in the affidavit, which
was a draft, unexecuted affidavit of another employee of
the respondent, Mr Holland, who had apparently recently
entered into a workplace agreement with the respondent
(“the affidavit”). The affidavit was apparently to be used
in upcoming proceedings in the Federal Court in relation
to the respondent’s introduction of workplace agreements.
Mr Robinson also read the draft document. He had known
Mr Holland for some years and who had also been, at
least until in or about November 1999, the convener for
rail operations of the applicant union at Nelson Point.
Mr Holland had provided assistance to employees on
union matters.
7 When Mr Robinson read the content of the affidavit he
became very upset. He was particularly upset with what
Mr Holland was saying about the workplace and
specifically the applicant union, of which he was formerly
a member and official. As a reaction to this, Mr Robinson
wrote some words on the document. Those words
included the following on various parts of the document:
“Scabville”; “as scab c...”; “seeing as I had no mates”;
“to create employment for my fellow Australians”; “not
a mate as I have none”; “not a mate.” Mr Robinson, after
having written these words on the document, then received
a radio call to attend a job and he left the crib room. Mr
Robinson did not know what then happened to the
document after this, or indeed all of the other documents
in the crib room. He said that the atmosphere in the crib
room, when other employees were reading the affidavit,
was hostile.
8 Subsequently, Mr Robinson was contacted by the
convener of the applicant Mr Burtenshaw, to advise that
he would be required to attend an inquiry. Mr Burtenshaw
did not know what the inquiry was about but indicated
what he thought it might concern. Whether or not Mr
Robinson did have prior knowledge of the subject matter
of the inquiry was in dispute, however I merely note that
Mr Robinson did say that when he became aware of the
inquiry, the affidavit upon which he had written did cross
his mind.
9 On 4 September 2000 a disciplinary inquiry was
convened. In attendance were Mr Robinson, a union
representative Mr Young, and representatives of the
respondent including Mr Zanders and Ms Kelly. Notes
of the inquiry, which took place ultimately over both 4
and 5 September 2000, were tendered as exhibit A1, the
content of which was not disputed by Mr Robinson. The
header note to the notes on 4 September referred to the
following “This is a disciplinary inquiry convened under
the Industrial Relations Agreement into the writing and
distribution of offensive material on site. As a result of
this inquiry you may be subject to disciplinary action up
to and including dismissal.” At the inquiry Mr Zanders
put a number of matters to Mr Robinson. Mr Robinson
confirmed that he was aware of the Policy and understood
it. Amongst other things, Mr Robinson was shown a copy
of the affidavit. He was asked whether he had seen the
affidavit before and whether he had anything to do with
the writing on it. After Mr Robinson denied authoring
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the notations on the affidavit, the respondent presented
to Mr Robinson a copy of a forensic hand writing expert’s
report that indicated that Mr Robinson was the author of
the notations. Despite this, Mr Robinson maintained his
denial of the conduct.
Mr Robinson’s evidence on this was that the process of
the inquiry intimidated him, in particular the comments
and manner of Mr Zanders. In this state of panic, as he
described it, he maintained the denial of authorship of
the notes on the affidavit, believing that whichever way
he responded, he was going to be dismissed. Additionally,
Mr Robinson denied distributing any material around the
site, including the affidavit.
Mr Zanders told Mr Robinson that the writing of this
kind of material was unacceptable, would not be tolerated
and was in clear breach of the Policy. At the conclusion
of the meeting that morning at approximately 10.30am,
Mr Robinson was stood down pursuant to the procedures
contained in the Industrial Relations Agreement. The
meeting was to be reconvened the following day with the
attendance of Mr Burtenshaw.
The disciplinary inquiry reconvened the next day on 5
September. The respondent reiterated that Mr Robinson
was subject to possible dismissal. He was invited by Mr
Zanders to add anything further in relation to the affidavit,
in response to which Mr Robinson maintained his denial
of authorship. He said he did this because having denied
it the day before he was committed to this course. The
meeting then adjourned for the respondent’s
representatives to consider their position. On resumption
of the meeting the respondent presented to Mr Robinson
a letter, dismissing him, which formal parts omitted, is in
the following terms (exhibit A3)—
“I refer to the investigation conducted into breaches
of the Company’s Non-Harassment Policy and our
meetings of Monday 4 and Tuesday 5 September
2000.
At those meetings you were asked if you were involved in the distribution of “scab” stickers, other
offensive material and/or marking the affidavit of
Anthony Holland with offensive comments.
You denied any involvement in those matters.
It was put to you that the Company has the opinion
of a handwriting expert identifying you as the author of a number of the offensive comments marked
on the affidavit of Anthony Holland which clearly
breach the Company’s Non-Harassment Policy.
Notwithstanding the opinion of the handwriting expert you have maintained your denial of involvement
in that matter.
Based upon the expert’s opinion the Company is of
the view that you have breached the Company’s NonHarassment Policy in placing offensive comments
on the affidavit of Anthony Holland.
In the circumstances and having considered all matters raised by you the Company considers that you
are unsuitable for further employment and that your
employment is terminated with a payment in lieu of
notice in accordance with clause 5(4) of the Award.”
Mr Robinson left the site that day and was escorted off
site by Mr Zanders.
Mr Holland, the deponent to the affidavit, did not at the
time see Mr Robinson’s notations on the affidavit, and
indeed on the evidence as at the time of these proceedings,
had never seen them. When he became aware through a
supervisor of the respondent, that Mr Robinson had been
dismissed he could not understand why this was the case.
He was also very upset that his name was referred to in
exhibit A3, which suggested that he was in some way
linked with Mr Robinson’s dismissal. This led to some
concerns being expressed by him to representatives of
management. Mr Holland was also upset at the fact of
the distribution of the affidavit on site that made him “sick
in the guts” as he put it. This was a reference to the
distribution of the affidavit per se, not the writing upon it
by Mr Robinson. He did not know how it came to be that
the affidavit was on the site. He testified that he gave it
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to one of the respondent’s managers and within about 48
hours of that, it appeared on the site. Another employee,
Mr Gibbons, said that in discussions with Mr Holland,
Mr Holland expressed the view that he did not care less
what other employees said or wrote about him.
15 I find accordingly.
Consideration
16 The matters falling for consideration in this case are as
follows—
(a) did the writings of Mr Robinson on the affidavit constitute a breach of the Policy?
(b) if the answer to (a) is yes, did that conduct of itself
warrant dismissal? and
(c) can the fact that Mr Robinson deceived the respondent during the inquiry about the affidavit,
subsequently admitted by him, now be grounds for
the respondent to justify its decision to dismiss him?
17 I will deal with these issues in turn as follows.
Breach of Policy
18 The Policy relevantly provides as follows:
“BHP IRON ORE NON HARASSMENT POLICY
BHPIO is opposed to all forms of work related harassment including that related to sex, race, membership or
non-membership of trade unions and acceptance or nonacceptance of workplace agreements.
Harassment takes many forms but is usually constituted
by unwelcome acts or remarks which make the workplace
unpleasant or humiliating for the targeted person.
Such harassment may compromise of—
• verbal abuse, including derogatory words;
• offensive graffiti;
• intimidating behaviour towards another employee
or members of that employee’s family; and
• direct threats
Any employee who believes that they are being subject to
harassment, and any employee who observes behaviour
which may amount to harassment, should immediately
report it to their supervisor or manager.
Work related harassment, including threats and intimidation, is unacceptable to BHPIO and any employees
found to have engaged in such behaviour will be subject
to disciplinary action up to and including summary dismissal.
Management will ensure that all complaints are treated
confidentially, seriously and sympathetically and that appropriate action is taken whenever harassment occurs.
Note that pursuant to the Workplace Agreements Act 1993
(WA) (“the WPA”) a person must not by threats or intimidation persuade, or attempt to persuade, another
person to not enter into (or enter into) workplace agreements.
Further, Section 68(2) of the WPA relevantly provides that
a person must not intimidate an employee or threaten,
injury or harm to a person or property of an employer
because the employee is (or is not) a party to a workplace
agreement.”
19 The clear purpose of the Policy is to prevent employees
of the respondent from engaging in any conduct that may
have the effect of harassing another employee. It is also
clear from the plain language of the Policy, when read as
a whole, that for there to be harassment, there needs to be
some form of communication and/or conduct engaged in
by an employee, which conduct and/or communication
is directed at another person, (referred to in the Policy as
the “target”) and that other person, in some way, shape or
form, is in receipt of it. It is a necessary ingredient of
harassment in my opinion, for the purposes of the Policy,
that the “harassee” be harassed. That is, the subject or
“target” must receive it and be affected by it in some way.
That is the whole purpose of the Policy.
20 Some assistance as to what is meant by “harassment” in
its ordinary and natural meaning, can be obtained from
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the Shorter Oxford English Dictionary which defines
“harass” as follows—
“Harass—1. To wear out, or exhaust with fatigue,
care, trouble etc. 2. To harry, lay waste 3. To trouble or vex by repeated attacks. 4. To worry, distress
with annoying labour, care, importunity, misfortune,
etc.”
21 Clearly therefore, for a person to be “harassed” under the
Policy, the person must, as a necessary ingredient, know
of the alleged harassing conduct or communication. In
this case, the evidence was that Mr Holland was never
aware of the words written by Mr Robinson at any material
time prior to his dismissal. Indeed on the evidence, even
as at the time of these proceedings, Mr Holland had never
seen the notations placed on the affidavit.
22 On the evidence before the Commission, what Mr
Robinson did was in the early hours of the morning on a
particular day, he made handwritten notations on the
affidavit that was lying on the table in the crib room at
the respondent’s locomotive yard. There was no evidence,
and I find accordingly, that Mr Robinson in anyway did
or was associated with, the distribution of that material
around the site such that Mr Holland had the content of
such material communicated to him. As I have already
observed, there was no evidence that the “target” of the
harassment, Mr Holland, ever knew of the notations on
the affidavit and he certainly therefore, could not have
been affected by them. Indeed, on the evidence, is open
to infer that he would not be so affected in any event.
23 In my opinion, the respondent’s case in this matter falls
at the first hurdle. The complaint against Mr Robinson,
that being that of “placing offensive comments on the
affidavit of Anthony Holland” was not in my view, of
itself, conduct in breach of the Policy, as was asserted by
the respondent in the letter of dismissal as exhibit A3.
That is, in my view, the respondent proceeded upon a
misconception of what was harassment, in breach of the
Policy, in dismissing Mr Robinson. The Policy does not
in terms prohibit the writing of comments on documents
simpliciter. What it does prohibit is conduct that
constitutes harassment. Mr Robinson was dismissed for
conduct that did not breach the Policy.
Would the Breach Constitute Grounds for Dismissal?
24 In the alternative, if I am incorrect in characterising Mr
Robinson’s conduct as not being a breach of the Policy,
would his conduct, having regard to all of the
circumstances, warrant his dismissal? For the following
reasons, I do not consider that it would. The only
notations on the affidavit that could in my opinion support
the conclusion of harassment were those referring to
“scab” on the document. The rest of the notations were
relatively innocuous.
25 The Commission has recently considered the use of this
language in at least two cases they being the AFMEPKIU
v BHP Iron Ore Pty Ltd (unreported 2001 WAIRC 02371)
and CEPU v BHP Iron Ore Pty Ltd (2000) 81 WAIG
327. Having regard to the facts arising in those cases,
and the conclusions of the Commission in relation to them,
I do not consider that the facts of this case could be seen
as warranting the dismissal of Mr Robinson. They may
well warrant another form of discipline, falling short of
the ultimate sanction of the employer to terminate Mr
Robinson’s employment.
Reliance by the respondent on Mr Robinson’s Deceit
26 The final matter which needs consideration, is whether,
as counsel for the respondent submitted, the respondent
could now rely upon the admission by Mr Robinson,
subsequent to his dismissal, that he lied to the respondent
during the inquiry about the affidavit. The submission
was that whilst the respondent did not believe Mr
Robinson when he denied authoring the comments on
the affidavit in the inquiry, and subsequently dismissed
him, the fact that this was later confirmed could be further
relied upon as being a matter not then known by the
respondent, and upon which it can now rely, ex post facto,
to justify the dismissal: Concut Pty Ltd v Worrell (2000)
75 ALJR 312.
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27 In my view, the respondent cannot now rely upon this
fact to justify the dismissal. It was abundantly clear on
the evidence, and indeed in the letter of dismissal itself,
that the respondent did not accept Mr Robinson’s denial
of his authorship of the comments on the affidavit, in
particular having regard to the expert handwriting report.
In short, it is clear that the respondent considered that
Mr Robinson then lied to it in relation to this matter. In
spite of this, the respondent did not dismiss Mr Robinson
for telling lies, but dismissed him because of the breach
of the Policy. This was the reason and the only reason
for dismissal. To that extent, the respondent must be
taken to have waived any reference to or reliance upon
Mr Robinson not been frank with it in relation to the
affidavit.
28 In Concut, Gleeson CJ, Gaudron and Gummow JJ said at
para 29—
“In this Court, no attempt was made, and none would
have succeeded, to deny the proposition of law expressed in Shepherd. The proposition that the
dismissal of an employee may be justified upon
grounds on which the employer did not act and of
which the employer was unaware when the employee
was discharged is but an application of what, in
Shepherd, Dixon J identified as a rule of general
application with respect to the discharge of contract
by breach.”
29 The respondent knew about Mr Robinson’s deceit when
they dismissed him and indeed did act upon it, albeit not
for that stated reason. The respondent cannot now, ex
post facto, resurrect as justification for its decision, a fact
that was in existence and upon which it relied at the time
of the dismissal.
30 Notwithstanding this, if I am incorrect in this view, then
I would not regard the conduct of Mr Robinson, taken in
its entire context, as of itself, being sufficient to justify
dismissal. Undoubtedly, conduct of that kind cannot be
condoned. However, it is trite law to observe that it is
not in all cases that an isolated act of misconduct will, of
itself, justify dismissal. As was said by Kirby J in Concut
at para 51—
“4. It is, however, only in exceptional circumstances
that an ordinary employer is entitled at common law
to dismiss an employee summarily. Whatever the
position may be in relation to isolated acts of negligence, incompetence or unsuitability, it cannot be
disputed (statute or express contractual provision
aside), that acts of dishonesty or similar conduct
destructive of the mutual trust between the employer
and employee, once discovered, ordinarily fall within
the class of conduct, which without more, authorises summary dismissal. Exceptions to this general
position may exist for trivial breaches of the express
or implied terms of the contract of employment.
Other exceptions may arise where the breaches are
ancient in time and where they may have been waived
in the past, although known to the employer (sic)
judged irrelevant to the (sic). Some breaches may
be duties of the particular employee and an ongoing
relationship with the employer. But these exceptional cases apart, the establishment of important,
relevant instances of misconduct, such as dishonesty on the part of an employee like Mr Wells, will
normally afford legal justification for summary dismissal. Such a case will be classified as amounting
to a relevant repudiation or renunciation by the employee of the employment contract, thus warranting
summary dismissal.”
31 Whilst His Honour’s observations went to the issue of
summary dismissal, they have relevance in my view, to
Mr Robinson’s conduct and the respondent’s reaction to
it, in this case. It was not the case that Mr Robinson’s
denials of his authorship of the comments on the affidavit
were in any way, connected to his duties with the
respondent as a locomotive driver. On the evidence, his
denial, although wrong and a gross error of judgement,
arose initially out of a concern to save his employment in
a setting in which he felt under threat. The subject matter
of the deceit did not go to, in any respect, his duties and
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responsibilities in relation to the position for which he
was employed by the respondent: cf FEDFU v Mt
Newman Mining Company Pty Ltd (1980) 60 WAIG 1333.
Notably also in FEDFU, the employer in that case,
dismissed the two employees in question for “deliberately
misrepresenting their position by claiming false signalling
aspects to be showing at signals 226 and HAN3 on 2
July, 1979.” That is, in that case, the reason for dismissal
was that the two employees lied about an important
operational matter that could have had very significant
safety consequences.
32 In this case, Mr Robinson denied, albeit wrongly, being
the author of certain notations on the affidavit, which
notations related to the subject matter of an ongoing and
highly emotive industrial dispute between the respondent
and relevant unions representing its workforce.
Importantly also, it was common ground that but for Mr
Robinson’s conduct in relation to the inquiry, he had a
“clean” employment record with the respondent. In my
opinion, taking all of these matters into consideration,
the respondent would not be justified in any event, in
dismissing Mr Robinson in these circumstances. The
situation may well be different for example, in a case
where the employee lied to obtain a benefit he was not
entitled to and also had a poor employment record,
including a final warning: State of South Australia v Bahal
Singh-Gill (1994) 61 SAIR 77.
Conclusion
33 For the above reasons, I consider that the dismissal of Mr
Robinson was harsh, oppressive and unfair.
34 In terms of the remedy sought, Mr Robinson wishes to
be reinstated by the respondent. Counsel for the
respondent resisted such an order on the basis that it would
be impracticable to restore the former relationship
between Mr Robinson and the respondent. In large part,
that submission was based upon some evidence adduced
through Mr Zanders that he could no longer trust Mr
Robinson because of his denial of authorship of the
comments on the affidavit. Furthermore, a submission
was put that because of the attitude demonstrated by Mr
Robinson towards collective as opposed to individual
employment regulation, it would be unsuitable for Mr
Robinson to resume his employment with the respondent.
35 I am not persuaded that the conduct of Mr Robinson, in
all of these circumstances, was such that there has been a
total breakdown in the relationship between the parties,
such that I should conclude that reinstatement is
impracticable. I do not accept the evidence of Mr Zanders
in this regard. As I have noted, but for this incident, Mr
Robinson has had a good employment record with the
respondent, and there was no other evidence or
submissions to the contrary. Mr Robinson strongly
desires to be reinstated and clearly on the evidence, deeply
regretted the incident. I am not therefore persuaded that
it has been established by the respondent that in all the
circumstances, reinstatement is impracticable.
Reinstatement being the primary remedy available under
the Act, it is clearly a remedy that should be given effect
to if it can be done. I am persuaded that this is the case
with this matter.
36 I should note, that in terms of remedy, after the conclusion
of the proceedings and by letter dated 23 March 2001 the
solicitors for the respondent wrote to my Associate
indicating that in the event that the Commission found
that the dismissal of Mr Robinson was harsh, oppressive
or unfair, then the respondent agreed to pay compensation
instead of reinstating or re-employing Mr Robinson,
pursuant to s 23A(1a)(b) of the Act. By letter dated 3
April 2001, my Associate notified the solicitors for the
respondent that the matter raised in their letter of 23 March
2001 should be the subject of an appropriate application
to the Commission. Upon my Associate notifying the
parties on 1 May 2001 that my decision in this matter
was to be handed down on 2 May 2001, an application
by the respondent to re-open was made. The Commission
then re-listed this matter to hear the respondent’s
application on 7 May 2001. Although the application by
the respondent has been allocated a separate application
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number, the Commission is of the view that the application
should be regarded as a part of the substantive proceedings
and I will deal with it accordingly.
Counsel for the respondent in effect adopted the
submissions that he put to the Commission on this
question in AFMEPKIU. Counsel’s written outline of
submissions were accepted by the Commission as the
submissions of the respondent on this point. Counsel for
the applicant submitted that the Commission should
dismiss the respondent’s application. He adopted the
Commission’s supplementary reasons for decision in
AFMEPKIU (2001 WAIRC 02581), as the applicant’s
submissions in opposing leave to re-open, and the
Commission’s reasons for decision in Cockburn Cement,
in opposing the application should leave be granted by
the Commission.
In AFMEPKIU noted above, in my supplementary reasons
for decision, I considered whether it was open as a matter
of right, for an employer to offer to pay compensation
instead of reinstating or re-employing an unfairly
dismissed employee, after the proceedings had concluded,
without leave being required to re-open. I also considered
in that matter, further to my decision in AWU v Cockburn
Cement Ltd (1999) 79 WAIG 1227, whether such an offer
extinguished the Commission’s power to order the
reinstatement or re-employment of an unfairly dismissed
employee. In my supplementary reasons for decision, I
was not persuaded to take a contrary view to that expressed
by me in Cockburn Cement, nor was I of the view that
such a submission could be made after the conclusion of
the proceedings, without an application for leave to reopen being made and granted. I also expressed the view
that to grant leave in such a case would require exceptional
circumstances to exist.
I remain of that view. I am not persuaded that the
respondent should, in all the circumstances, be granted
leave to re-open its case in this matter. There was nothing
additional to that put in AFMEPKIU to justify leave to
re-open. Accordingly the respondent’s application for
leave to re-open is refused. In any event, had I been of
the view that leave to re-open should be granted, I was
not persuaded by counsel for the respondent to adopt a
different view on the agreement to pay compensation
point, to that I expressed in AFMEPKIU.
Therefore, I consider that the respondent should reinstate
Mr Robinson. However, as I have noted above, Mr
Robinson’s conduct in misleading the respondent cannot
be condoned and as a matter of equity and good
conscience, he should receive an appropriate penalty for
his behaviour. In my view, taking the conduct in its
totality, in his ongoing misrepresentation to the respondent
during the course of the inquiry, Mr Robinson should
receive a written warning to be placed on his personal
file, to the effect that any further conduct of that kind
will lead to the termination of his employment. The
parties are directed to confer within seven days as to the
form of such a warning that will be incorporated into the
final order when it issues.
A minute of proposed order now issues.
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Order.
HAVING heard Mr D Schapper of counsel on behalf of the
applicant and Mr T Lucev of counsel and with him Mr H
Downes as agent on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby—
1. DECLARES that Mr Ray Robinson was harshly, oppressively and unfairly dismissed from his
employment as a locomotive driver at Nelson Point
by the respondent on or about 5 September 2000.
2. ORDERS that the respondent within 21 days of the
date hereof shall reinstate Mr Ray Robinson in its
employment as a locomotive driver at Nelson Point.
3 ORDERS that a written warning be placed on Mr
Robinson’s personal file in the following terms “that
any further conduct by you misleading the Company
will result in termination of your employment.”
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.

2001 WAIRC 02940
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ILUKA RESOURCES LIMITED
and
ILUKA MIDWEST LIMITED,
APPLICANTS
v.
MARK ANTHONY RULYANCICH
and
THE CONSTRUCTION, MINING,
ENERGY,
TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH
and
THE AUSTRALIAN WORKERS’
UNION, WEST AUSTRALIAN
BRANCH, INDUSTRIAL UNION OF
WORKERS, RESPONDENTS
CORAM
COMMISSIONER A R BEECH
DELIVERED
FRIDAY, 1 JUNE 2001
FILE NO
APPLICATION 432 OF 2001
CITATION NO. 2001 WAIRC 02940

3

4

5

6

______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application for Order pursuant to s.23A
dismissed.

7

Mr A. Lucev and with him Mr B Di
Girolami (both of counsel)
Mr D. Schapper (of counsel)

______________________________________________________________________________

1

Reasons for Decision.
On 28 February 2001 the Commission ordered (the Order)
the present applicants (Iluka) to reinstate Mr Rulyancich
in his employment. The Order was made pursuant to
section 23A(1) of the Act. It is common ground that Iluka
has failed to comply with the Order. It has brought an
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application pursuant to section 23A(3) of the Act for an
order revoking the Order and making an order for the
payment of compensation to Mr Rulyancich in lieu.
The application is strongly opposed by Mr Rulyancich.
Mr Rulyancich states that the Order was made entirely
for his benefit as the result “of the unfair action” of Iluka
and that in the course of the hearing of the unfair dismissal
application brought by Mr Rulyancich, Iluka did not
suggest that reinstatement was impracticable, nor did it
agree to pay compensation in lieu of reinstating him.
When this matter came on for hearing before the
Commission, both Iluka and the respondent presented a
number of arguments. For Iluka, it was argued that the
legislative history of the relevant provisions of the
Industrial Relations Act led to the view that compensation
in lieu of reinstatement is a choice available to be exercised
by the employer. It argues that s.23A(3) creates a right
for the employer to refuse to obey an order for
reinstatement and in fact to veto reinstatement if it is
ordered. It argues that the word “may” as used in that
subsection confers a power to make an order and if the
pre-condition, that being the employer’s failure to comply
with the order, exists, the power must be exercised. To
deny Iluka the right of veto and to fail to award
compensation would render nugatory the intent of the
subsection. In its view, the Commission must therefore
issue an order for compensation.
Iluka further states that if s.23A(3) allows the Commission
to exercise a discretion (which Iluka denies) then it says
the test to be applied by the Commission is merely the
fact of the employer failing to comply with the Order. In
the alternative, Iluka argues that if the test is something
other than merely failure to comply with the Order, then
it must be whether there are reasons, or perhaps good
reasons, for the employer’s refusal to comply with the
Order. In considering those reasons, the respondent invites
the Commission to consider the evidence from the prior
hearing as a whole together with the further evidence
brought by Iluka in these proceedings. Iluka finally
suggests that if the appropriate test is impracticability,
then the evidence in the original hearing and the evidence
in this hearing is sufficient to establish impracticability.
For Mr Rulyancich, it is submitted that it is not competent
for Iluka to bring the application because the wording of
the subsection restricts the “further application” to the
original application. It is submitted that a claim revoking
an order is not an industrial matter and for that reason it
is not open to Iluka to bring the application. Rather, it is
for the person who brought the original application which
led to the order for reinstatement, to apply for that order
to be revoked. It was submitted that it would need clear
words in the legislation to allow a party which is in default
of an order to be able to revoke it when s.83(1) provides
for the enforcement of orders. There is nothing in the
legislation providing an employer with a “right” not to
comply with an order of the Commission. Section 23A(3)
provides an alternative to an employee to bringing a
prosecution pursuant to s.83 of the Act.
Mr Schapper relies upon s.56 of the Interpretation Act
1984 (WA) which states that the use of the word “may”
means that s.23A(3) is a power to be exercised or not, at
discretion. Upon the exercise of that discretion, the
Commission should find in favour of Mr Rulyancich and
not revoke the Order.
Finally, Mr Schapper points out that any issue regarding
Mr Rulyancich’s alleged unco-operative attitude was the
subject of the original hearing. The Commission,
nevertheless, ordered his reinstatement and the evidence
before the Commission on this occasion is nothing more
than a re-agitation of an issue already decided. As to the
evidence brought in these proceedings it was submitted
on behalf of Mr Rulyancich that there are only some
current employees who do not want Mr Rulyancich back
and reinstatement is not a popularity contest.
I conclude as follows: s.23A(3) provides—
“If an employer fails to comply with an order under
subsection (1)(b) the Commission may, upon further application, revoke that order and subject to
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subsection (4) make an order for the payment of
compensation for loss or injury caused by the dismissal.”
The use within the subsection of the words “upon further
application” indicates that the subsection is to be invoked
by the making of a second or additional application. That
is, the making of an application under that subsection is
further to the original application before the Commission.
The use of those words indicates nothing more than that
the application to invoke that subsection is made as a
second or additional application to those which were
already before the Commission, that is, the claim by Mr
Rulyancich, and also by his Union, that his dismissal was
harsh, oppressive or unfair.
Those words do not in their terms impose a restriction on
who is able to make the further application.
By s.29(1) of the Act an industrial matter may be referred
to the Commission in any case by an employer with
sufficient interest in the industrial matter. By definition
an industrial matter includes any matter relating to the
dismissal of any person. It is settled that reinstatement is
a matter relating to the dismissal of any person: Robe
River Iron Associates v. ADSTE (1987) 68 WAIG 11. It is
difficult to see that a claim to revoke an order for
reinstatement is not also a matter relating to the dismissal
of any person. Accordingly, I find the application before
the Commission is an industrial matter and, by virtue of
s.29(1) of the Act, Iluka is competent to bring the
application.
In the absence of clear words restricting the making of a
further application pursuant to s.23A(3) to the person who
made the original application, who in most cases will be
the dismissed employee or that employee’s union, I do
not find that s.23A(3) is able to be exercised only by the
party bringing the original application to which it relates.
Therefore, the words “upon further application” relate to
the fact of the original application to which the further
application relates; it does not relate to the maker of the
original application.
Section 23A(3) therefore creates a right for an application
to be made to the Commission, after an order has been
made for reinstatement upon a claim of harsh, oppressive
or unfair dismissal, for the order to be revoked and for an
order to be made for the payment of compensation. That
right may be exercised by either party to the original
application. It was submitted by Mr Schapper that
s.23A(3) does not confer on an employer the right to defy
an order for reinstatement. However, I remain
substantially of the view I expressed on an earlier occasion
(Management Committee of the Geraldton Sexual Assault
Referral Centre v. Marshall (1994) 74 WAIG 2628 at
2631) that the wording does create for the employer who
has been ordered to reinstate a dismissed employee an
apparent right to refuse to obey that order because the
employer may bring an application to revoke that order.
Iluka’s submission is that s.23A(3) is designed to benefit
employers. Thus, it should be construed beneficially to
Iluka. However, and with respect, the wording of s.23A(3)
does not compel that conclusion. It is more consistent
with the language of that subsection to hold that it is a
mechanism to resolve non-compliance by an employer
with an order for reinstatement, as observed by Kenner
C in Australian Workers’ Union v. Cockburn Cement
Limited (1999) 79 WAIG 1227.
Further, there appears to be no logical reason why the
mechanism is to benefit only the employer. There may
well be circumstances where it is the former employee
who elects to apply to the Commission under s.23A(3)
to resolve non-compliance with such an order by an
employer: Butterfield v. Pollock Nominees (2001) 81
WAIG 866; Moreno v. Serco (Australia) Pty Ltd (1996)
76 WAIG 2855. In such a case the employee may well
consider it a benefit to have the order revoked and seek
to do so.
Section 23A, viewed as a whole, prescribes the powers
of the Commission on claims of unfair dismissal. Those
powers are to provide remedies to a dismissed employee.
The powers given are to remedy an injustice: BHP Iron

17

18

19

20

21

81 W.A.I.G.

Ore v. The AFMEPKIU (2001) WAIRC 02849, 21 May
2001, unreported at paragraph 35; see too Australian
Workers’ Union v. Cockburn Cement Limited (as referred
to above). Section 23A, viewed as a whole, is not directed
to providing a benefit or remedy for employers who effect
unfair dismissals, so that it cannot be construed liberally
to assist an employer (Ibid.)
It may be apparent from the wording of a particular
provision that its purpose is an exception to the clause as
a whole. In City of Geraldton—v- Cooling (1990) 80
WAIG 5341, the Industrial Appeal Court considered
s.23A in the context of resolving the issue of whether an
order for compensation can co-exist with an order for
reinstatement. Kennedy J, with whom Scott and Parker
JJ agreed, referred to s.23A(1a) which, for convenience
is now set out—
(1a) The Commission is not to make an order under subsection (1)(ba) [ie., for compensation] unless—
(a) it is satisfied that reinstatement or
re-employment of the claimant is impracticable; or
(b) the employer has agreed to pay the compensation instead of reinstating or
re-employing the claimant.
(words in parenthesis added)
His Honour, referring then to the Second Reading Speech
in Hansard 20 March 1997, described the language of
s.23A(1a) as allowing employers to decide whether they
wish to compensate employees for loss or injury caused
by the dismissal instead of reinstatement or reemployment. The Court was not on that occasion
concerned with s.23A(3), noting only that that subsection
implied that an order for reinstatement cannot co-exist
with an order for compensation. Thus although Iluka
submits that the comments of Kennedy J referred to are
part of “an incisive chain of reasoning” concerning the
proper construction of s.23A, His Honour’s reference to
the apparent purpose behind the 1997 amendment
inserting s.23A(1a) are not directly applicable to the
wording of s.23A(3) inserted some four years earlier. It
seems to state the obvious to observe that the true meaning
and effect of s.23A(3) will depend upon the wording of
that provision and not upon the stated intention of an
amendment later in time and to another provision.
Iluka argues that the mere making of the further
application is of itself sufficient reason for the revoking
of the order. To this submission, Mr Schapper raises the
point that the subsection provides that “the Commission
may” revoke that order, as distinct from providing that
“the Commission shall” revoke that order.
Where, in a written law the word “may” is used in
conferring a power, that word shall be interpreted to imply
that the power so conferred may be exercised, or not, at
discretion: Interpretation Act 1984, s.56. That provision
applies to the Industrial Relations Act unless the intent
and object of the Act or something in the subject or context
of the Act, is inconsistent with that application: Ibid,
s.3(1)(b). Section 23A confers a number of powers on
the Commission on a claim of harsh, oppressive or unfair
dismissal. The powers are powers that the Commission
“may” order: s.23A(1). I have little doubt that the use of
the word “may” in s.23A(1) confers upon the Commission
a power to be exercised, or not, at discretion. It is not
suggested otherwise. Similarly, the power of the
Commission under s.23A(2) to require that an order under
subsection (1) be complied with within a specified time,
is a power to be exercised, or not, at discretion. I find
similarly that the power under subsections (4) and (5) to
calculate the amount of compensation on the basis of an
average rate received during any relevant period of
employment, and to permit the employer concerned to
pay the compensation required in instalments, is a power
to be exercised, or not, at discretion.
In contrast, s.23A(1a) provides that the Commission is
not to make an order for compensation unless it is satisfied
that reinstatement or re-employment is impracticable, or
that the employer has agreed to pay the compensation
instead of reinstatement. The use of the words “the
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Commission is not” reveals that the matter covered by
that particular subsection is not a power to be exercised,
or not, at discretion. Rather, the power to award
compensation is only able to be exercised if the preconditions exist: that the Commission is satisfied of
certain matters or the employer has agreed to certain
matters. The use of the words “the Commission is not” in
that context, means that the Commission’s power to award
compensation is not solely a matter for its discretion.
Rather, the words mean that the power of the Commission
is not to be exercised in the absence of the pre-conditions.
Section 23A viewed as a whole section thus contains
powers that are, in their terms, either exercised, or not, at
discretion, or only to be exercised once the pre-conditions
are satisfied.
In the context of s.23A overall, therefore, I tend to the
view that the use in s.23A(3) of the words “the
Commission may” is to be interpreted consistently with
the use of those words in the balance of that subsection.
That is, it is a power to be exercised or not, at discretion.
Had the legislature intended the Commission to be obliged
to revoke the order for reinstatement, it would have been
a simple matter for it to have said so. It has not said so,
and to interpret s.23A(3) so that the word “may” means
“shall” would mean giving that word an inconsistent
interpretation from the interpretation it is given elsewhere
within s.23A. Words in legislation are assumed to be used
consistently unless the words themselves are sufficiently
clear to show that a change in meaning is intended.
Although there is a difficulty in maintaining consistency
in an Act which has been amended frequently, of which
this is an example, this may be somewhat less of a
difficulty where the issue is maintaining consistent
language within one section of that Act.
There are undoubtedly cases in which the word “may” is
treated “as giving a jurisdiction of which the conditions
being fulfilled the party might demand its exercise” as
Burt, J observed in Federated Clerks’ Union of Australia
v. Hendry Rae & Court and Others (1975) 55 WAIG 1677.
The Commission was referred to what was seen as a major
authority in Julius v. The Bishop of Oxford (1880) 5 App
Cas 214—
“Where power is deposited with a public officer for
the purpose of being used for the benefit of persons
who are specifically pointed out, and with regard to
whom a definition is supplied by the legislature of
the conditions upon which they are entitled to call
for its exercise, that power ought to be exercised and
the court will require it to be exercised.”
Whether the word “may” will be so regarded will depend
upon the circumstances of the case and the court’s
assessment of what was the intended effect of the Act
(Statutory Interpretation in Australia, Pearce and Geddes
(4th edition) 268). Much will, therefore, depend upon the
Commission’s view of the purpose of the provision in
question.
I have little difficulty in reaching the conclusion that its
purpose is to provide an alternative mechanism to
enforcement in the event of non-compliance with an order
of reinstatement. It provides an alternative to enforcement
of the order to reinstate by permitting the order to be revoked
and an order for compensation to be made. Enforcement of
the order remains if the order is not revoked and is again
not complied with. That is, s.23A(3) does not now provide
the only remedy in a case where reinstatement was sought,
was practicable, and was ordered, and the order was not
complied with. There is, and was prior to s.23A(3), provision
for the enforcement of the order before an Industrial
Magistrate. The legislature has not excluded from
enforcement proceedings the failure of an employer to
comply with an order for reinstatement. It has provided for
an alternative by s.23A(3).
Logic suggests that there may be good reason why the
order should be revoked rather than the employer
prosecuted for non-compliance. Even if reinstatement was
sought by the employee, and ordered, the circumstances
of the employee may have changed in the meantime. The
obligation upon a dismissed employee to mitigate loss
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might result in the employee finding preferred
employment. Issues raised during the proceedings itself
may cause either the dismissed employee or the former
employer to change their respective positions regarding
the order for reinstatement. The former employer’s
business may have re-structured such that the position to
which the former employee is to be reinstated no longer
exists. The business of the former employer may have
suffered such that it is no longer practicable for
reinstatement to occur notwithstanding the making of the
order. These may all be good reasons why the order for
reinstatement should be revoked and an order for
compensation made.
However, it necessarily follows that there may not be good
reason why the order should be revoked. This does not
render s.23A(3) nugatory. It simply means that the
alternative mechanism to resolve non-compliance remains
if the order is again not complied with.
Iluka has, quite properly, drawn to my attention my
comments in the Geraldton Sexual Assault case earlier
referred to, that s.23A(3) confers a right of veto to an
employer upon the reinstatement of an employee. With
the benefit of the submissions of both Mr Lucev and Mr
Schapper and the advantage of reading both the Butterfield
and Moreno cases cited earlier, it is quite apparent that
those comments overstate the position. For s.23A(3) to
operate as an alternative, revocation would not occur as
part of some automatic process triggered when the
application to revoke is merely filed in the Commission.
If the process of revocation was automatic, it would
directly impact upon reinstatement as the primary remedy
on a claim of unfair dismissal. That is what s.23A(1)
provides because the alternative remedy of compensation
is only available if reinstatement is impracticable or the
employer has agreed to pay compensation. If the process
of revocation was automatic it would render nugatory
the power of the Commission in s.23A(1) to order
reinstatement. It would mean that the Commission is only
to order reinstatement if the employer agrees to such an
order. However, s.23A(1)(b) is unconditional.
It must follow that the purpose of s.23A(3) is to provide
the Commission with a power to revoke an order for
reinstatement and to make an order for compensation and
that power is to be exercised, or not, at discretion. May
in this case means just that.
The circumstances of this matter include the following—
(1) In the original hearing no real argument was presented against reinstating Mr Rulyancich. The
respondent called five witnesses. None of them
stated that the reinstatement of Mr Rulyancich
would be a difficulty for the respondent. Indeed,
that was not an issue put to them. The submission was made that reinstatement would be
“singularly inappropriate”, but the Commission
considered that issue and decided that reinstatement was practicable and that it was appropriate
to be granted. To my understanding, none of the
findings of the Commission in this regard are
challenged.
(2) The evidence brought by Iluka in support of its
application to revoke the Order is the evidence
of Mr Kettlewell, Mr Parasiliti and Mr Brice of
their concerns regarding Mr Rulyancich’s attitude
and his lack of team spirit. (I regard the statements of Mr Smyth and Mr Giles as having no
weight in the circumstances of this case where
they did not make themselves available for crossexamination.) Mr Brice refers to a time when he
says he found Mr Rulyancich asleep. The evidence related to circumstances prior to Mr
Rulyancich’s dismissal. It was all information and
evidence which Iluka had, or can be taken to have
had, upon reasonable investigation, and which it
had the opportunity to present during the original hearing. It did not do so. It is trite to observe
that a party is bound by the conduct of its case at
first instance: Metwally v. University of
Wollongong (1985) 59 ALJR 481 at 483; 60 ALR
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68. It would be contrary to fairness to now allow
either party, be it Mr Rulyancich or his Union on
the one part, or Iluka on the other, to be allowed
to re-open its case and present further evidence
on a point that is already decided. Indeed, the
authorities would suggest that it is simply not
open to allow Iluka to re-open its case, irrespective of the fact that the Commission is functus
officio in relation to the substantive application
(Flaherty v. Siemens Australia Ltd (1996) 76
WAIG 4429 at 4432).
In my view, therefore, it is not open in an application
under s.23A(3) to consider further evidence on a point
that is already decided. I observe, in passing, that the
burden of the evidence given, evidence regarding Mr
Rulyancich’s attitude and that his presence inhibits a team
environment and that he may be argumentative and
abusive, are examples of issues which were recognised
by the Commission when it decided that reinstatement
was appropriate. The Commission has already observed
that the respondent is entitled to expect from Mr
Rulyancich some positive reaction demonstrating a
recognition that his performance has not been up to
scratch and he hopes to improve.
The further evidence that some, but not all, operators with
whom Mr Rulyancich would otherwise work now say
that they do not wish to work with him again is an
additional factor. Nevertheless, the issue of Mr
Rulyancich’s attitude is a matter for supervision by the
respondent of all operators and, if appropriate,
disciplinary action against Mr Rulyancich. Simply put,
for Mr Rulyancich not to be reinstated in these
circumstances is to say that an employer may dismiss an
employee unfairly and if that employee is unpopular in
the workplace, that person will not be reinstated even
though the dismissal was unfair. Section 23A of the
Industrial Relations Act cannot be read that way.
It may be appropriate for the Commission to observe, as
it did in the original decision, that if Mr Rulyancich is
not seen as being a team player the evidence before the
Commission at first instance which shows that at least
some operators, including Mr Rulyancich himself, have
a perception of being treated less equally because they
have not signed a workplace agreement may warrant
attention by Iluka. There would be a benefit for all
concerned for that perception of unequal treatment to be
addressed, by Iluka, as well as by Mr Rulyancich.
The consideration of whether or not the Order should be
revoked needs also to take into account the circumstances
of Mr Rulyancich. It is of benefit to Mr Rulyancich that
he be reinstated. I assess the benefit of reinstatement to
be potentially greater to him over time than the payment
to him of compensation which may not exceed six months’
remuneration.
For all of those reasons, it has not been shown that the
equity in this situation warrants the revocation of the Order
and the application is therefore dismissed.
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Result
Representation
Applicant
Respondent

Application for Order pursuant to s.23A
dismissed.
Mr A. Lucev and with him Mr B Di
Girolami (both of counsel)
Mr D. Schapper (of counsel)

_______________________________________________________________________________

Order.
HAVING HEARD Mr A. Lucev and with him Mr B. Di
Girolami (both of counsel) on behalf of the applicants and Mr
D. Schapper (of counsel) behalf of the respondents, the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:
THAT the application be dismissed.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.
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Reasons for Decision.
The Applicant, Domenic Allia (“the Applicant”), has made
an application under s.29(1)(b)(i) of the Industrial
Relations Act 1979 (“the Act”) for orders pursuant to
s.29A of the Act. The Applicant claims that he was
unfairly dismissed by C D Dodd Pty Ltd trading as Ross’s
Salvage and Handyman Centres (“the Respondent”).
Background
2 The Applicant was offered and accepted a position with
the Respondent at its Maylands Handyman Centre as a
Plumbing Salesperson. The Applicant had 20 years
experience working in plumbing supplies as a salesman
in retail and trade supplies.
3 The Applicant was offered the position of Plumbing
Salesperson at the Maylands store by the Manager of the
1
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Maylands Centre, Mr William Robinson. The Respondent
had made a decision to build up its Plumbing Supply
Section and re-merchandise the area. The Respondent had
not previously employed a Plumbing Specialist Salesman
in plumbing supplies. At the time the Applicant was
engaged the plumbing section was low in stock because
of plans to re-merchandise and build stock in that area.
4 Mr Robinson testified that when he offered the Applicant
a position of Plumbing Salesperson he said to the
Applicant, “We can have a look at you, you can have a
look at us… and we’ll give it a month’s probation”.
5 The Applicant commenced employment on Saturday, 28
October 2000. The Applicant testified that when he
commenced work he was given no instructions about what
was required from him in carrying out his job. He said,
however, he knew all the stock and it was his view that it
was not a proper plumbing supply section as it had very
little stock. In particular he said the plumbing section
only had half of the supplies that a usual plumbing shop
would have.
6 A few days before Monday, 13 November 2000, Mr
Robinson spoke to the Applicant in the hardware area in
front of other staff. He informed the Applicant, “You have
not been doing that good, and we’ll have to let you go.”
He was given a weeks notice. The Applicant said he felt
devastated because he had been in plumbing supplies for
20 years and he did not have an opportunity to prove
himself in the position. He testified he felt he should have
the entire month to prove how good he was at his job.
7 The Applicant worked until Monday, 13 November 2000.
His days off were Tuesday and Wednesday. Whilst on his
days off Mr Robinson rang him and told him not to come
into work on Thursday and Friday. The Respondent paid
the Applicant for those two days. Accordingly the
Applicant was paid until 17 November 2000.
8 The Applicant seeks a declaration that the termination of
his employment was unfair as his employment was
terminated prior to the expiration of the probationary
period. The Applicant also seeks an order that the
Respondent pay him compensation, to be assessed by
having regard to the wages that he would have earned
from 17 November 2000 until the expiration of the one
month probationary period.
9 In cross-examination it was put to the Applicant that there
was no need to show him how to do his work as he was
an experienced Plumbing Salesman and all that was
required in his job was to sell an item to a customer and
take the customer to the cashier who would process the
sale. It was also put to the Applicant in cross-examination
that when asked by Mr Jamie Kelly to install a set of taps
on a vanity basin for a display the Applicant informed
Mr Kelly he did not know how to do the task. The
Applicant testified that it was not necessary to connect
the basin or taps to water. He said it was only necessary
to screw the taps on top of the bathroom vanity and when
asked to do so he carried out the task. It was also put to
the Applicant that he was asked to display a toilet suite
and that when he did so he did not remove the cardboard
from the top of the ceramic pan so that customers could
not see the top clearly. The Applicant gave uncontradicted
evidence that there was only one toilet pan in the store
and that Mr Robinson had directed him to put the toilet
on display. He said he left the cardboard on top of the
pan because the top of the pan was chipped. It was also
put to the Applicant that when Mr Robinson asked him
to go into the office that he said after Mr Robinson
terminated him in front of female cashiers, “I’m not going
to the fucking office to speak to that fucking person.”
The Applicant conceded that he did swear, but said he
did so in the heat of the moment because Mr Robinson
had just informed him he was terminated in front of other
staff. Further he gave uncontradicted evidence that other
staff in the shop swore.
10 The Applicant testified that despite the lack of plumbing
supplies and despite the high price of retail goods that he
did start selling items in the second week. In particular
he said in the second week he sold a few bathroom
cabinets.
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11 Mr Robinson testified that the reason why the Applicant’s
employment was terminated was because the Applicant
did not perform, in that sales figures for the plumbing
section did not increase. Mr Robinson contended that the
Applicant had not sold much stock, however he did not
produce any sales figures in support of his contention.
Mr Robinson testified that when this issue was raised
with the Applicant, the Applicant informed him that the
Respondent had insufficient stock and they (the
Respondent) needed different and more expensive stock
than the Respondent carried in its centre. Mr Robinson
conceded that he directed the Applicant to display the
toilet suite and that it was the only toilet suite in the store.
Further he conceded that this incident occurred after he
had informed the Applicant his employment was
terminated. He said that when he took the cardboard off
the top of the pan, the ceramic edge was jagged. As a
result he telephoned the Applicant at home and told him
not to come to work on Thursday 16 and Friday 17
November 2000.
12 The Respondent submitted that the reason why the
Applicant was employed was they needed someone who
had plumbing experience to boost sales in the plumbing
area. However it found that the Applicant’s ability to
merchandise (that is, to display goods) and his selling
ability was very poor. The Respondent also contends that
the Applicant was terminated due to the fact that he was
not the right person for the position.
Conclusion
13 The terms and conditions of his employment were that
he was to be on probation for a period of one month. The
law relating to unfair dismissal in relation to employees
on contracts for probationary employment was recently
reconsidered by the Full Bench of this Commission in
East v Picton Press Pty Ltd [2001] WAIRC 2675
(Unreported) delivered 4 May 2001. At [38] of the
President’s reasons for decision, he observed principles
in respect of contracts of probationary employment had
been laid down by Full Benches of this Commission in
Hutchinson v Cable Sands (WA) Pty Ltd 79 WAIG 951
(FB) and East Kimberley Aboriginal Medical Service v
ANF 80 WAIG 3155 (FB). Further the President at [39]
set out the following principles from East Kimberley
Medical Service v ANF (op cit)—
“Again, the following principles apply—
(a) The employer, throughout the period of probation, retains the right to see whether he/she
wants the employee or not in his/her employment.
(b)
(i) The employer is entitled to consider the
employee as if the employee was still
at first interview with the following
modifications in this case.
(ii) There was an identifiable contract of
employment for a period, indeed, a
fixed term, including a period of probation of three months. This advances
the matter beyond a notional first interview situation.
(c) Probation is an extension of the selection process, a period of learning and a time for
attention, assessment and adjustment to standards of performance and conduct. (Inherent
in that is that it is a time for teaching, training
and counselling.)
(d)
(i) However, a probationary employee
knows that he/she is on trial and that
he/she must establish his/her suitability for the post. The employer, on his
side, must give the employee a proper
opportunity to prove him/herself, but
he/she reserves the right to determine
the employment with appropriate notice provided he has reason for so doing
(see Sommerville v Brinzz Pty Ltd
Clerk Vehicle Repair Industry [1994]
SAIRComm 8 (31 January 1994), citing Re J M Hamblin v London Borough
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of Ealing (1975) IRLR 354 and see
Hutchinson v Cable Sand (WA) Pty Ltd
(FB)(op cit)).
(ii) Further, an employee on probation can
expect to be counselled and informed
that she/he is not meeting the required
standards of performance, to be given
reasonable training in this respect, and
to be warned of the possible consequences of a failure to improve.
Provided this is done, an employee
who is on probation would have little
cause to complain if a decision was
taken during the course of or at the end
of a probationary period to terminate
the employment (see Sommerville v
Brinzz Clerk Vehicle Repair Industry
(op cit), citing Hull v F F Seeley Nominees Pty Ltd (1988) 55 SAIR 550 at
562).
(e)
(i) Consonant with those principles, a probationary employee is able to seek
reinstatement, but an employer is entitled to terminate a probationary
employee more easily, e.g length of
service is not a factor generally, because probationary employment is for
a finite period and, in that period, assessment, training and acquisition of
skills and demonstration of ability can
occur. In addition, any genuine question of compatibility between
employer, employee and other employees can be assessed. (This is not a
comprehensive inventory of such matters.)
(ii) However, probation is not a licence for
harsh, oppressive, capricious, arbitrary
or unfair treatment of a probationer (see
Hutchinson v Cable Sands (WA) Pty
Ltd (FB)(op cit) and the cases cited
therein).”
14 The legal principles set out above make it clear that
probation insofar as it is an extension of the selection
process is a period of learning and time for assessment
and adjustment by an employee to the requirements of
an employer’s standards of conduct and performance.
Whilst the Applicant had extensive experience in the
plumbing supplies industry it is apparent from the
evidence that the Applicant was engaged by the
Respondent at a time when its supplies were low. Further
it appears that the decision was made to terminate the
Applicant’s employment about two weeks after he
commenced work. Given it was conceded that the
plumbing supplies were low and there was insufficient
stock to properly merchandise the section, clearly the
Applicant was not given sufficient time to prove himself
as a competent Plumbing Salesperson in the Respondent’s
business. Whilst it is not determinative in this matter, I
am of the view that the Applicant should not have sworn
and Mr Robinson should not have informed the Applicant
that his employment was terminated in front of the other
staff.
15 In the circumstances I am of the view that the Respondent
unfairly terminated the Applicant’s employment.
Accordingly I will make an order declaring that the
Applicant was unfairly dismissed and I will make an order
that he be paid eight days pay as compensation which
would be the amount he would have received had he been
allowed to work a 38 hour week until the end of the
probationary period. The Applicant was paid $11.69 per
hour. Accordingly I will make an order that the
Respondent is to pay the Applicant $710.75.
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Result

Representation
Applicant
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Declaration that the Applicant was
unfairly dismissed and an order made that
the Applicant be paid eight days pay as
compensation.
in person
in person

_______________________________________________________________________________

Order.
Having heard the Applicant on his own behalf and Mr S Wong
on behalf of the Respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby—
1. Declares that the Applicant was unfairly dismissed.
2. Orders that the Respondent do pay the Applicant
$710.75 within seven days of this order as compensation.
(Sgd.) J. H. SMITH,
[L.S.]
Commissioner.
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Applicant unfairly dismissed by Julia
Ross Recruitment Pty Ltd

Representation
Applicant
in person
First Respondent Mr J Cooper
Second
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no appearance
_______________________________________________________________________________

1

2

Reasons for Decision.
David John Conole (“the Applicant”) made an application
under s.29(1)(b)(i) of the Industrial Relations Act 1979
(“the Act”) for orders pursuant to s.23 of the Act. The
Applicant claims he was harshly, oppressively or unfairly
dismissed by Julia Ross Recruitment Pty Ltd and Telstra
Corporation Ltd on 10 March 2000.
Prior to the commencement of the hearing the Applicant
conceded that he was not employed by Telstra Corporation
Ltd (“Telstra”). Accordingly Telstra was not served with
the notice of hearing of the application.
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Julia Ross Recruitment Pty Ltd (“Julia Ross”) has a three
year labour hire agreement contract with Telstra to recruit
casual or temporary labour in various cities in Australia
including Perth. The Applicant was engaged by Julia Ross
and was assigned to work as a customer service
representative for Telstra at 170 Wellington Street, Perth
in a Telstra call centre.
The Applicant was engaged by Julia Ross when he entered
into a written temporary employment agreement on 18
March 1999. At the time the Applicant entered into the
contract he was working at the Telstra premises as a
customer service representative and was employed by
another labour hire agency called Adecco. The Applicant
was engaged by Adecco to work in the Telstra premises
on 7 September 1998. In March of 1999 Adecco lost the
contract to provide Telstra with temporary and casual staff
to Julia Ross and Julia Ross offered Mr Conole
employment.
The material terms and conditions of the Applicant’s
contract of employment were as follows—
“1. My employment with Julia Ross Personnel is as
a temporary on an assignment by assignment
basis, with each assignment constituting a discrete period of employment. I may accept or reject
any offer of an assignment from Julia Ross Personnel. On completion of an assignment, whether
satisfactory or otherwise, Julia Ross Personnel is
under no obligation to offer me further assignments.
2. I understand that Julia Ross Personnel does not
control the length of any assignment and I accept that whilst Julia Ross Personnel may
indicate the potential length of an assignment
with a customer in good faith, the customer may
vary the length of an assignment period or terminate my attendance at an assignment at their
absolute discretion.
3. I accept that if a customer of Julia Ross Personnel varies the length of any assignment or
terminates my attendance at an assignment, as
provided for in point 2 above, Julia Ross Personnel has the right to discontinue my employment
and to not offer me further assignments with other
customers in the future. Where notice of termination is necessary, such notice shall be in
accordance with the terms of the relevant Award,
Site or Enterprise Agreement.
4. I accept that I am under the care, control and supervision of Julia Ross Personnel’s customer
during the period of any assignment in regard to
defined working arrangements and the manner
and proficiency in which my work is performed.
I acknowledge the right of Julia Ross Personnel’s
customer to direct my work activities.
5. I agree to adhere to all Occupational Health and
Safety policies of Julia Ross Personnel and Julia
Ross Personnel’s customer and to obey all lawful and reasonable orders of Julia Ross
Personnel’s customer with regard to the use of
safety equipment, the wearing of protective clothing and noise protection devices and with regard
to methods of performing work tasks.
…
8. My remuneration by Julia Ross Personnel is on
an hourly basis according to my classification and
is subject to all relevant provisions of any appropriate Award, Site or Enterprise Agreement.
…
11. My hourly rate includes a loading which is to
compensate me for the temporary nature of my
engagement. This hourly rate is inclusive of long
service leave, 9% annual leave loading, maternity leave, paternity leave, adoption leave, sick
leave and public holidays.”
The Applicant’s assignment with Telstra was summarily
terminated after it was revealed on 10 March 2000 that
the Applicant had made a derogatory comment about a

7

8

9
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customer in the comments field of his notes screen on
the Telstra system. The note stated—
“Mrs Cavenagh is a crotchety old maid who has a
failure in basic mathematic skills. From (sic) May
99 total $570:40, credits are $503:55. At one point
she was in credit to $116:75 which was August account. Since then payments have not outweighed
debits. Her figures tally with ours yet she refused to
understand that her figures agreed with ours. I wasted
half an hour on basic info with her. She says if the
next account is wrong, she’s leaving, if so good riddance to her we don’t need miserable old ladies like
her making our life a misery!”
It is common ground that the entry made by the Applicant
came to the attention of Telstra management who advised
Ms Tanya Wilkinson (a personnel consultant employed
by Julia Ross) that the note was unacceptable and they
(Telstra management) requested Julia Ross to terminate
the Applicant’s assignment to Telstra.
The Applicant testified that on 10 March 2000 he received
a message that Ms Wilkinson had being trying to contact
him for most of the afternoon. He said by the time he
received the message he had finished work for the day.
He spoke to Ms Wilkinson on the telephone and she asked
him to come into the office of Julia Ross. When he arrived
Ms Wilkinson informed him there had been a complaint
by Telstra and informed him that Telstra had requested
Julia Ross remove him from his assignment. She showed
him a copy of the note he made. He said he explained to
Ms Wilkinson that the nature of the customer’s enquiry
was to do with her bill, that she felt the bill was incorrect.
He also said he told her that he explained to the customer
how the bill worked, that the customer agreed with what
he was saying, but the customer conveyed to him that she
was of the view that Telstra was incorrect. He said he
spent at least 30 minutes discussing the account with the
customer in an effort to try and clarify the nature of her
enquiry.
The Applicant testified that when he spoke to Ms
Wilkinson he was not given any opportunity to explain
why he made the note, that the discussion centred around
Telstra’s request to remove him. He said he spoke to Ms
Wilkinson for approximately 10 minutes and he then left
the office.
The Applicant testified that he put a note in the customer
account to advise any future customer representatives to
be on their guard because of her “particular nature” in
regard to the enquiry. He conceded that he could see the
note could be taken as being abusive but it was intended
to be a warning to the next person who spoke to her. He
said the note was not readily available to the public.
However he conceded that the customer could obtain a
copy of the note pursuant to a request made under the
Commonwealth Freedom of Information Act 1982.
The Applicant worked 37.5 hours per week and was paid
an all-up rate of pay of $15.78 per hour. The Applicant
testified that he worked at the Telstra premises in
accordance with a roster. He worked 5 days a week,
Monday to Friday and was generally rostered to work
from 8.00am to 4.00pm each day except where daylight
saving occurred in the Eastern States when he was rostered
to work from 7.00am to 3.00pm. The Applicant was paid
until 10 March 2000.
Mr John Cooper who is employed by Julia Ross as the
National Account Director for the Telstra Account, gave
evidence and made submissions that the Applicant was
employed under a labour hire agreement whereby the
nature of his engagement was casual.
Mr Cooper testified that the contract Julia Ross has with
Telstra requires that Julia Ross is to maintain a relationship
as employer with temporary personnel on assignment to
Telstra. The relevant provisions of the contract identify
Julia Ross as the supplier and provide as follows—
“20.1 Neither the Supplier nor its Temporary Personnel are, and nothing in this Agreement will be
taken as making either the Supplier or its Temporary Personnel, agents, servants or employees
of Telstra.
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20.2 The Supplier will be responsible at all times for
maintaining its relationship as employer with its
Temporary Personnel on Assignment to Telstra.
20.3 The responsibility of the Supplier for maintaining the employer/employee relationship with its
Temporary Personnel includes, but is not limited
to—
(a) establishing and communicating performance and conduct guidelines; and
(b) monitoring performance and conduct
against those guidelines; and
(c) training and development; and
(d) appraisal, counselling and discipline; and
(e) payment to Temporary Personnel of all
wages, benefits and allowances that are the
employer’s responsibility to pay for work
performed by the Temporary Personnel in
the execution of an Assignment, and payment by the Supplier of all costs
occasionally incurred by the Supplier providing Temporary Personnel to Telstra; and
(f) ensuring Temporary Personnel comply
with any other requirments notified by
Telstra.
20.4 The Supplier will be required to be informed of
and instruct its Temporary Personnel in and to
abide by the rules, regulations and code of conduct of Telstra whenever on Telstra premises.
20.5 Each Assignment will be carried out following
instruction from the Engaging Telstra Manager,
however, the Supplier will be responsible at all
times for the conduct and performance of its Temporary Personnel.
…
Assigned Temporary Personnel
20.8 The Supplier must provide Temporary Personnel
against each Contract with the agreed skills and
competencies. Telstra reserves the right to—
(a) unconditionally reject proposed Temporary
Personnel; or
(b) in the event that Temporary Personnel that
are on Assignment become unavailable for
any reason, Telstra may reject proposed
replacement Temporary Personnel should
the proposed replacement Temporary Personnel not possess the agreed skills or
competencies.
…
Training and Development
General
21.1 The Supplier agrees to provide appropriate training and development, including Telstra induction
at no additional cost to Telstra to its Temporary
Personnel to ensure that its Temporary Personnel maintain an acceptable level of skill and
competency.”
14 Mr Cooper produced a copy of a document titled “TelstraCompany Values and Code of Conduct” (“the Code of
Conduct”). The Code of Conduct is by its terms expressed
to apply to employees of Telstra. Attached to the Code of
Conduct is a note titled “Privacy” and is dated 24
December 1999. In the Privacy Note it is stated—
“You MUST NOT make derogatory comments about
any customer in the comments field of their NOTES
screen on any Telstra system.”
15 Mr Copper testified that the Applicant would have been
provided with standard training by Julia Ross which
would have included a consideration of the requirements
of the Code of Conduct together with the Privacy Note.
16 The Applicant testified that he had never seen a copy of
the Code of Conduct document or the document titled
“Privacy”. He said he received training in November and
December of 1998 whilst he was employed by Adecco.
He said the four weeks training covered the usage of
computer systems, knowledge about connection orders
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and follow up procedures. He said at no stage could he
recall being advised of any guidelines or restrictions on
notes, or about the nature of notes that he was to make.
He said the emphasis of the training was on the level of
service to be provided to the client on the telephone. When
asked whether he received further training after he entered
into the contract with Julia Ross, he said the only training
he received were updates on the database or the main
program.
Nature of Engagement
17 Whilst it is apparent that the Applicant was paid a casual
rate of pay, it is my view that the evidence in this case
discloses that the nature of engagement cannot be
characterised at law, as casual employment. In Serco
(Australia) Pty Limited v Moreno (1996) 76 WAIG 937
at 939, the Sharkey P observed—
‘The concept of casual employment within the common law of employment, untrammelled by award
prescription, is generally taken to connote an employee who works under a series of separate and
distinct contracts of employment entered into for a
fixed period to meet the exigencies of particular work
requirements of an employer, rather than under a single and ongoing contract of indefinite duration.’
(See Squirrell v Bibra Lakes Adventure World Pty Ltd t/a
Adventure World (op cit) at page 1835 per Fielding C
and Stewart v Port Noarlunga Hotel Ltd (1980) 47 SAIR
406 at 420).
The parties, of course, cannot by use of a label render the
nature of a contractual relationship something different
to what it is (see Stewart v Port Noarlunga Hotel Ltd (op
cit) per Haese DPP at pages 5-6).”
18 The Applicant was engaged on a regular continuous
ongoing basis. However I accept that his engagement was
temporary in the sense that an assignment could be
terminated following a request to terminate being made
by a customer.
Was the dismissal unfair?
19 The onus is on the Applicant to demonstrate that the
dismissal was unfair on the balance of probabilities.
However, there is an evidential onus upon the employer
to prove that summary dismissal is justified (Newmont
Australia Ltd v The Australian Workers’ Union, West
Australian Branch, Industrial Union of Workers 68 WAIG
677 at 679).
20 Whilst the Applicant’s contract of employment expressly
provides that if a customer terminates the Applicant’s
attendance at an assignment, the Respondent has the right
to discontinue his employment and not to offer him further
assignments, it is my view that the right to terminate must
not be exercised so harshly or oppressively against the
employee so as to amount to an abuse of that right (Ronald
David Miles, Norma Shirley Miles, Lee Gavin Miles and
Rose & Crown Hiring Service trading as The Undercliffe
Nursing Home v The Federated Miscellaneous Workers’
Union of Australia, Hospital, Service and Miscellaneous,
WA Branch (1985) 65 WAIG 385 at 386).
21 Although Mr Cooper contended that the Applicant had
been offered further work, there is no evidence that any
offers of any other assignments were made. The question
then becomes whether Julia Ross acted fairly in
terminating the Applicant’s assignment to Telstra.
22 The requirements of procedural fairness in respect of an
investigation into alleged misconduct were considered by
the Full Bench of the South Australian Industrial Relations
Commission in Bi-Lo Pty Ltd v Hooper (1992) 53 IR
224. In the Bi-Lo case the Full Bench of the South
Australian Commission observed at 229—
“Where the dismissal is based upon the alleged misconduct of the employee, the employer will satisfy
the evidentiary onus which is cast upon it if it demonstrates that insofar as was within its power, before
dismissing the employee, it conducted as full and
extensive investigation into all of the relevant matters surrounding the alleged misconduct as was
reasonable in the circumstances; it gave the employee
every reasonable opportunity and sufficient time to
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answer all allegations and respond thereto; and that
having done those things the employer honestly and
genuinely believed and had reasonable grounds for
believing on the information available at that time
that the employee was guilty of the misconduct alleged; and that, taking into account any mitigating
circumstances either associated with the misconduct
or the employee’s work record, such misconduct
justified dismissal. A failure to satisfactorily establish any of those matters will probably render the
dismissal harsh, unjust or unreasonable.” (see also
Western Mining Corporation Limited v The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers (1997) 77 WAIG 1079
at 1084 per Sharkey P and Coleman C.C.)
23 Despite the requirement to accord procedural fairness,
not every denial of procedural fairness will entitle an
employee to a remedy. No injustice will result if after a
review of all the circumstances of the termination it can
be said that the employee could be justifiably dismissed
(Shire of Esperance v Mouritz (1990) 71 WAIG 891;
Byrne v Australian Airlines Ltd (1995) 185 CLR 410 at
430 per Brennan CJ, Dawson and Toohey JJ, and at 466
per McHugh and Gummow JJ).
24 I am of the view that the Respondent has abused its right to
terminate the Applicant’s employment. Firstly, it is apparent
the Telstra customer made no complaint about the service
the Applicant provided to her. Secondly, Ms Wilkinson made
no enquiry of the Applicant as to why he made the note.
Thirdly, although Julia Ross had a contractual obligation to
inform and instruct its employees in (and to abide with) the
Code of Conduct, Julia Ross did not do so. All the training
the Applicant received (other than updates of computer
programmes) was not provided by Julia Ross and was prior
to the creation of the Privacy instruction.
25 Ms Wilkinson failed to enquire of the Applicant whether
he had knowledge of the Privacy instruction. If she had
done so, she should have advised Telstra that the
Applicant’s training pre-dated the Privacy instruction, and
that he had no knowledge of the instruction. If she
discussed the Applicant’s explanation with a Telstra
representative, Telstra may not have instructed the
Respondent to terminate the Applicant’s assignment. Even
if they did so, Julia Ross should have taken steps to
ascertain whether it was in a position to offer another
assignment to the Applicant.
Remedy
26 Reinstatement is not sought by the Applicant. Further, I
am satisfied reinstatement is not practicable.
27 The Applicant testified that he applied for numerous
positions after being terminated by Julia Ross. In June
2000 he was employed for eight weeks by Hays Metier
at a rate of pay that was comparable to the rate he received
when engaged by Julie Ross. In September 2000 he was
employed by the Australian Tax Office until 8 January
2001 at a rate of pay that was higher that the rate paid by
the Respondent. He then worked for two weeks with
Australian Integrated Management Services in February
2001 and was paid $10.60 per hour.
28 At the time of making of the application the Applicant
sought an award of compensation to be assessed at 12
weeks’ pay together with superannuation. Pursuant to s.20
of the Superannuation Guarantee (Administration) Act
1992 the charge percentage of superannuation payments
was 8% of the Applicant’s pay at the date the Applicant’s
employment was terminated.
29 Having regard to evidence given by Mr Cooper that the
contract with Telstra is to supply temporary staff for three
years and to the fact that other than the writing of the
note the Applicant was otherwise an exemplary employee,
I have concluded that, the Applicant’s employment with
the Respondent would have continued to at least the date
of the hearing of this matter, if not until the contract to
supply temporary staff to Telstra expired sometime in
early 2002.
30 I am satisfied that the Applicant has attempted to mitigate
his loss. Since his employment was terminated the
Applicant has been employed at a comparable rate of pay
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for approximately six months. Pursuant to s.23A of the
Act, the Commission has a discretion to order an employer
to pay compensation that is not to exceed 6 months
remuneration. Remuneration is wider in meaning than
“wages” and includes superannuation (Bogunovich v
Bayside Western Australia Pty Ltd (1998) 79 WAIG 8 at
10 per Sharkey P).
31 I am satisfied that at the date of the hearing that the
Applicant has proved that his loss is at least $15.78 x
37.5 hours per week for 26 weeks which is $15,385.50.
Added to that amount is $1,230.84 as a loss 8% in
superannuation contributions.
32 In light of my findings I will make an order declaring
that Julia Ross unfairly dismissed the Applicant and order
that it pay the Applicant $16,616.34.
2001 WAIRC 02960
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
DAVID JOHN CONOLE, APPLICANT
v.
JULIA ROSS RECRUITMENT PTY
LTD, TELSTRA CORPORATION LTD,
RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
TUESDAY, 5 JUNE 2001
FILE NO
APPLICATION 450 OF 2000
CITATION NO. 2001 WAIRC 02960
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Applicant unfairly dismissed by Julia
Ross Recruitment Pty Ltd
Mr D Conole in person
Mr J Cooper in person

_______________________________________________________________________________

Order.
HAVING HEARD the Applicant and Mr J Cooper on behalf
of the First Respondent, the Commission, Pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
hereby—
1. Declares that the Applicant was unfairly dismissed
by the First Respondent;
2. Orders that the First Respondent pay the Applicant
$16,616.34 within 7 days of the date of this order as
compensation;
3. Orders that the application be and is otherwise dismissed.
(Sgd.) J. H. SMITH,
[L.S.]
Commissioner.

2001 WAIRC 02987
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
KELLY JAMES COUGHLAN,
APPLICANT
v.
CATALYST
RECRUITMENT
SYSTEMS, RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
THURSDAY, 7 JUNE 2001
FILE NO
APPLICATION 1665 OF 2000
CITATION NO. 2001 WAIRC 02987
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Order issued.
Mr K. Coughlan
Mr M. Gilham

_______________________________________________________________________________
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Reasons for Decision.
The parties to this application reached an agreement
before the Commission. The terms of the agreement were
that the respondent would pay Mr Coughlan the sum of
$1,080.10 less tax, being two weeks’ wages to him. The
Commission understands from a facsimile received from
the respondent which contains a copy of the cheque butt
and the bank statement, that the payment has been
forwarded by the respondent and that the cheque has been
presented. However, Mr Coughlan has sworn before me,
on oath, that he has not received the payment. He informs
the Commission that he has changed his address since
the lodging of the application in the Commission, but
that the respondent is aware of his new address because
he has received correspondence from the Perth Office of
the respondent at that new address.
I accept Mr Coughlan’s evidence. I also accept that the
respondent has forwarded the cheque in good faith. I am
irresistibly drawn to the conclusion that the respondent,
through its head office in Sydney, forwarded the cheque
to Mr Coughlan’s previous address. Its fate from that point
forward is not known. However, I am satisfied that Mr
Coughlan has not received the cheque and I even accept
that Mr Coughlan has returned to his previous address to
enquire regarding the cheque.
In those circumstances, the Commission will now issue
an order requiring the respondent to pay Mr Coughlan
the agreed sum, by cheque, to Mr Coughlan at 2 Rudge
Street, Willagee, Western Australia, 6156. This application
will thereby be discontinued.
Whilst I appreciate that leaves the respondent with the
issue of what has happened to the cheque already sent,
that is ultimately a matter for it to follow up separately
from this matter.
An Order now issues.
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NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—
1. THAT Catalyst Recruitment Services forthwith pay
Kelly James Coughlan the sum of $1,080.10 less
tax as full and final settlement of this application by
cheque posted to Kelly James Coughlan at 2 Rudge
Street, Willagee, Western Australia, 6156.
2. THAT this application otherwise be discontinued.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.

2001 WAIRC 02684
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
BLAIR
EDWARD
DAVIES,
APPLICANT
v.
PHOENIX PAINTS PTY LTD,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
MONDAY, 7 MAY 2001
FILE NO
APPLICATION 2019 OF 2000
CITATION NO. 2001 WAIRC 02684
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application alleging unfair dismissal
granted.
Mrs J. Davies (as agent)
Mr V. Gordon and with him Dr N. Vincent

_______________________________________________________________________________

2001 WAIRC 02988
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
KELLY JAMES COUGHLAN,
APPLICANT
v.
CATALYST
RECRUITMENT
SYSTEMS, RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
THURSDAY, 7 JUNE 2001
FILE NO
APPLICATION 1665 OF 2000
CITATION NO. 2001 WAIRC 02988
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_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Order issued.
Mr K. Coughlan
Mr M. Gilham

_______________________________________________________________________________

Order.
WHEREAS an application was lodged in the Commission
pursuant to section 29 of the Industrial Relations Act 1979;
AND WHEREAS a conference between the parties was
convened;
AND WHEREAS an agreement was subsequently reached
between the parties;
AND WHEREAS ON 7 June 2001 Mr Coughlan informed
the Commission that the respondent had not implemented the
agreement;
AND WHEREAS the Commission is of the view that the
agreement ought be reflected in an order of the Commission;
AND HAVING HEARD Mr K. Coughlan on behalf of himself as the applicant and Mr M. Gilham on behalf of the
respondent;

2

3

Reasons for Decision.
Mr Davies claims that his dismissal from the respondent
on 1 December 2000 was unfair. Mr Davies’ commenced
his employment with the respondent on 27 January 2000.
He was employed as a production assistant and factory
hand. His duties also involved cleaning, garden
maintenance, assisting the supervisor and other matters
as directed. The respondent employs five employees of
which two, and Mr Davies was one of these, work on the
factory floor. Mr Davies’ evidence is that he completed a
three-month probationary period, he thought his
employment was good and that he had received positive
feedback. Mr Davies recalls being complemented on the
cleanliness of the factory when he had cleaned it for the
first time shortly after commencing his employment. He
was due to receive a wage increase on his 18th birthday in
July, and he received the wage increase one week early
believing that it was because he was doing a good job.
Indeed, he maintains that Dr Vincent, one of the two
directors of the company who appeared in the
Commission, stated that he was an asset to the company.
His evidence is that in approximately November 2000
work was slowing down and that there were not so many
orders for the company and he did, at the company’s
instigation, take annual leave during these quiet periods.
He believed he had received two bonus payments on 4
and 11 November 2000 and believed this was further proof
of his good performance at work.
Mr Davies admits that “every now and then” Mr Gordon
or Dr Vincent would pass comments about him talking
while working, or walking too slowly, but he did not treat
these comments as “warnings”. He does not believe that
his supervisor, Mr Bradley, told him off at all, unless it
was for perhaps taking a little bit too long in a particular
job.
He states that when he was dismissed he was shocked,
and that the dismissal came “totally out of the blue”. He
was somewhat disbelieving of his dismissal, but he
understood from comments that he says were made to
him by Mr Gordon, or possibly Dr Vincent, at the time of
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his dismissal that it was related to the fact that his
supervisor might be taking leave of absence in early
January and that apparently some changes would need to
be made to cover this period. Mr Davies admits that he
had decided to study full-time at university in 2001 and
that it was his intention to work only until approximately
the middle of February 2001 when university starts. He
admits that he did not discuss his intentions formally with
the two directors of the company although he maintains
that he did not keep his intentions secret. He mentioned
it to his supervisor and understood that it may even have
been “common knowledge”. He did mention to Mr
Gordon whilst they were driving in a car on 24 November
2000 that he was going to re-enrol at university and it
was therefore his intention to leave. He denies, however,
the suggestion of the company that this amounted to him
giving notice of termination to the company.
Evidence in support of Mr Davies was given by his
mother, who also appeared on his behalf as his agent in
these proceedings. She relayed to the Commission her
understanding of her son’s keenness to do the job, his
punctuality and his strong work ethic. Her son had relayed
to her his pleasure at receiving his pay rise early and the
two bonuses which he states he received. She states that
her son told her that the atmosphere had changed after he
took a day off in order to re-enrol at university. She also
gave evidence of his distress and upset at his dismissal.
The respondent, however sees things quite differently.
The principal evidence for the respondent was given by
Dr Vincent. He referred to diary notes which he made on
12 and 30 October 2000 recording the “strong words” he
had had with Mr Davies because Mr Davies had been
lounging about, chatting to his supervisor and stopping
work while talking. He told Mr Davies he had a habit of
shambling around at a snail’s pace. On 30 October 2000,
when Mr Davies had reported for work early in order to
work on a production order which would attract the bonus,
Dr Vincent found Mr Davies five minutes before the due
start time lounging around with his feet on the table while
his own supervisor was working.
Dr Vincent also recalls giving what he describes as “verbal
warnings” to Mr Davies in the last six months of his
employment. He denies that he had ever said that Mr
Davies was an “asset” to the company and indeed, by the
time the company took the decision to dismiss Mr Davies,
Dr Vincent had become more and more fed up with Mr
Davies and was quite pleased when he became aware that
Mr Davies was considering leaving to return to university
because it meant that there would be no need to dismiss
him. Dr Vincent is adamant that Mr Davies certainly was
not doing all that was required of him and that this would
be apparent to Mr Davies because of the frequency with
which he was spoken to about his lack of work
performance. Indeed, Dr Vincent believes that in October
and November 2000 Mr Davies’ performance deteriorated
particularly because he had made the decision to return
to university and that he was going to “cruise it” until
university started. Dr Vincent also stated that Mr Davies
had received one bonus not two, but it had been spread
over two pay periods because of the length of the
production work involved. Dr Vincent also stated that
although a bonus of $125.00 was paid to Mr Davies, it
was far less a sum than he would have received had he
worked hard. As I understand it, Dr Vincent’s evidence is
that if Mr Davies had worked hard he would have received
a bonus of $400.00, and that the bonus of $125.00 is a
reflection of how poor his work was. In his view, Mr
Davies would have been blind not to have seen that his
job with the respondent had no future.
Mr Gordon, the second director of the company, also gave
evidence. He had made notes in October 2000, between
30 October 2000 to 2 November 2000 and on 3 November
2000 that Mr Davies had been warned to stop stumbling
around and to get a move on, that he was still slow and
lethargic in his approach to work and that he had been
standing around chatting on several occasions. As I
understand this evidence, it largely corroborates the
warnings which were said to have been given by Dr
Vincent. Mr Gordon also gave evidence that from his
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office he was able to observe Mr Davies and his supervisor
working together and talking, but that Mr Davies stopped
work when he talked.
Mr Bradley also gave evidence. Mr Bradley is the
supervisor previously referred to. Mr Bradley was careful
to state that he had nothing personal against Mr Davies
and in fact he had liked working with him. However, Mr
Bradley’s evidence also is that he did ask Mr Davies to
work harder and to stop talking and that there was an
issue regarding Mr Davies’ general speed. Mr Bradley
believed that Mr Davies wasn’t really there to impress,
but rather was taking a year off from school or perhaps
university. Mr Davies’ approach did make Mr Bradley’s
work a little bit harder and he needed to supervise Mr
Bradley more than he would have to supervise another
employee of the same age, or perhaps one year older. Mr
Bradley’s evidence is that he would often warn Mr Davies
regarding his work and he was of the view that Mr Davies
was on “shaky ground” anyway towards the end of his
period of employment.

Conclusion
9 The Commission approaches the matter this way. Firstly,
the wording of the letter of 1 December 2000 from the
respondent to Mr Davies states that he was being given
“two weeks’ notice of termination of your employment”.
Although there was some suggestion from Mr Gordon
that Mr Davies’ statement that he would be returning to
university is an effective resignation, I find that the reason
Mr Davies’ employment came to an end when it did was
because he was given notice by the company. His twoweeks’ notice expired on 15 December 2000 at which
point his employment ended. I find that Mr Davies was
dismissed. He did not resign.
10 Support for this conclusion may also be found from the
fact that in order to give a valid resignation under the
written terms of the contract of employment between Mr
Davies and the respondent company, Mr Davies would
have been required to give two weeks’ notice of
termination. From the evidence, it is clear to me that in
the discussion Mr Davies had with Mr Gordon he did not
give two weeks’ notice of termination and it accordingly
cannot be said that Mr Davies resigned. If anything, Mr
Davies had given Mr Gordon advance notification of his
future intentions. There is much to Mr Davies’ credit in
him doing so if only because the two week notice period
required under the contract is a minimum period and Mr
Davies could, if he had wished, simply said nothing until
two weeks before university commenced in February
2001. Whether his employment would have continued
for that length of time, in any event, is a different issue. It
may not have done, but Mr Davies was, in his view, at
least being open about his future intentions.
11 I find that Mr Davies was dismissed for two reasons. The
first reason is that the respondent believed that he was
under-performing at work, that he had been warned and
that he showed no signs of improvement. The second
reason why Mr Davies was dismissed is because he was
going to be leaving anyway and on that basis the
respondent needed to replace Mr Davies with another
employee who would be employed in the longer term.
12 In relation to these two reasons, I find as follows. On the
evidence, Mr Davies was under-performing in the last
month or two of his employment. I take into account in
reaching this conclusion the times that Mr Davies was
absent from the workplace on approved annual leave due
to the downturn in work. I reach this conclusion because
the evidence of Dr Vincent, Mr Gordon and Mr Bradley
is overwhelming that Mr Davies was frequently spoken
to regarding his under performance. Indeed, even Mr
Davies admits that the “warnings” to which Dr Vincent
referred were given to him as described. He admits that
he was spoken to about these matters throughout the year
and that they were given over time. The evidence of Mr
Bradley, evidence which I accept, corroborates much of
the evidence of Mr Gordon and Dr Vincent. Importantly,
Mr Bradley’s evidence shows that Mr Bradley was
affected by Mr Davies’ lack of performance and also that
Mr Bradley spoke to him about his poor performance
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with a greater frequency than Mr Davies recalls. I accept
Mr Bradley’s evidence.
As to the second reason for dismissal, the evidence of Dr
Vincent and Mr Gordon make it clear that the company
was “working towards” dismissing him but had not yet
decided to take that step. It was Mr Davies’ announcement
that he was going to be returning to university that
prompted the company to dismiss him when it did.
As to these two reasons, I also make the following
findings. The respondent is quite correct to refer to the
written terms of the contract of employment signed by
Mr Davies which require him to devote the “whole of his
time, attention and abilities during usual business hours
for the business of the company” and to “diligently and
faithfully serve the company and use his utmost
endeavours to promote the company’s interests”. Mr
Davies’ under-performance towards the end of his period
of employment would give the respondent the right to
dismiss him. However, the issue before the Commission
is not the legal right of the respondent to dismiss Mr
Davies. It is a question of whether the legal right to dismiss
Mr Davies was exercised so harshly or oppressively
towards him as to amount to an abuse of that right so that
the dismissal was unfair even if it was lawful. Certainly,
Mr Davies’ dismissal was lawful: he was given the
required period of notice and paid all of his entitlements
pursuant to his contract of employment.
However, where an employee is to be dismissed for underperformance, fairness requires that the employee be given
warning that his work is not up to the required standard
and that unless he improves his employment will be in
jeopardy. Such a warning may be given orally or in
writing. The importance of a warning in that form is that
it ensures that the employee knows the respondent’s view
of his performance at work and the consequences of not
improving that performance.
I suspect that Mr Gordon and Dr Vincent would not
strongly disagree with this observation. Both of them in
their evidence, and in the cross-examination of Mr Davies,
refer to them having “warned” Mr Davies on many
occasions about his poor performance. Indeed, and as
already noted, Dr Vincent is of the view that Mr Davies
would have to be “blind” not to realise that his job was
on the line.
I also acknowledge, and appreciate, the evidence of the
two directors and of Mr Bradley, that in a business with
such a small number of staff, matters of discipline were
dealt with in an informal way. An employee needed to be
quite out of line before they were spoken to by one of the
directors and you had to “really deserve” being told off
before it would happen. I also appreciate the comments
of Dr Vincent and Mr Gordon that Mr Davies was of the
same age as their own sons and that their preference was
to deal with such issues in a way that would not affect Mr
Davies’ future employment prospects or cause low morale.
However, I also note that to dismiss an employee is a
serious, and legal, step. If that dismissal is to occur for
poor performance, then it is appropriate that a more
serious and formal step be taken in the warning process.
I find on the evidence that this did not occur. Mr Davies
gave evidence that while he had been spoken to frequently,
he understood this to have been not a sign that his job
was in jeopardy because he had otherwise been praised
by the company. For example, he had received two
bonuses in the month prior to his dismissal. Indeed, he
described the bonuses as being large in his view. On the
evidence, Mr Davies was indeed entitled to have that view
as he, and his mother, attest. This is because although
from the company’s evidence the bonus was less than he
would otherwise had received, no one told Mr Davies
this was so. Therefore, from Mr Davies’ point of view he
was entitled to believe that he received two bonuses for
good work. No one told him otherwise. Had Mr Davies
been told somewhat more formally that his employment
was not up to standard, or even if he had been told that
the bonus paid to him was far less than he might otherwise
had received because his work was not up to standard, it
would be far more difficult for Mr Davies to argue that
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his dismissal was unfair. By the time Mr Davies found
out the company’s true attitude towards him, he had
already been dismissed and it was too late.
The fact that the bonus payments were in close proximity
to his dismissal makes them more important than the
comments otherwise made to Mr Davies. For example,
comments made about the cleanliness of the shop floor
were made earlier in Mr Davies’ employment. If he had
been told he was an “asset” to the company, which is
denied by the respondent, that was a comment made in
July and it has less significance in support of Mr Davies’
claim.
In the view which I have reached, Mr Davies was quite
entitled on the pay days of 3 and 24 November 2000 to
believe that the company had paid him two bonuses
because his work was up to an acceptable standard,
perhaps even beyond that standard. To then dismiss him
on 1 December 2000 was quite unfair towards him. I do
not lose sight of the plea by Mr Gordon that fairness in
matters such as this includes fairness towards the company
as well as towards the employee. Had the respondent
explained the bonus payments to him so that he could
not see them as a reward for good work, Mr Davies would
have faced a more difficult task in persuading this
Commission that his dismissal was unfair. For the reason
which I have just given, I do find that the dismissal of Mr
Davies was unfair.
In reaching this conclusion, however, I find that the reason
for the unfairness was because Mr Davies had not been
warned that his employment was in jeopardy due to underperformance. This conclusion is significant. It means that
Mr Davies’ dismissal was unfair because of a procedural
issue. The company otherwise would have had grounds
to dismiss him had it warned him, whether verbally or in
writing, that his under performance was viewed by the
company so seriously that his employment was in
jeopardy.
When an employee is unfairly dismissed, the Commission
is to consider whether or not he should be reinstated in
his employment. On this issue, it is common ground that
reinstatement is impracticable. It is not sought by Mr
Davies who is now studying full-time. From the point of
view of the company, Mr Davies’ position has been filled
by another employee.
Once it is found that reinstatement is impracticable, then
the Commission is to consider awarding Mr Davies
compensation for the loss or injury arising from his
employment. Loss is usually the economic loss
occasioned by the dismissal. Injury can encompass hurt
feelings and distress arising from the dismissal.
As to the question of loss, it is significant that Mr Davies’
dismissal was unfair by reason of the absence of a proper
warning. For example, on the evidence before the
Commission, even if Mr Davies had been given a proper
warning, there is no evidence which would allow the
Commission to conclude that his performance would have
improved and he would have remained in employment
until he commenced university on 12 February 2001.
Indeed, there is evidence particularly from Dr Vincent
that even if there had been a discussion between the
company and Mr Davies and he had been given another
chance, his employment might not have exceeded two,
three or perhaps four weeks of further work. I note Mr
Bradley’s evidence that in his opinion Mr Davies’ work
performance would not of itself have warranted dismissal.
However, and with the utmost respect to Mr Bradley, that
is a decision which would need to be made to the two
directors of the company who, on the evidence, had their
own direct knowledge of Mr Davies’ work. This leads
me to the conclusion that even if Mr Davies had been
given a formal warning, it is more likely than not that his
employment would have ended in two, three or four weeks
time in any event and that his loss is no greater than two,
three or four weeks’ wages.
The precise loss suffered by Mr Davies is a matter for
assessment by the Commission on the evidence overall. I
propose to adopt the middle of the periods of time
mentioned by Dr Vincent and find that even if a more

81 W.A.I.G.

26

27

28

29

30

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

formal warning had been given, Mr Davies is unlikely to
have remained in employment for more than a further
three weeks. That is the measure of his loss.
I have had regard to comments made by Mr Gordon about
whether or not Mr Davies made suitable attempts to find
alternative employment. However, the fact that his
termination occurred within three weeks of the Christmas
holidays means that it is by no means clear whether or
not he would have readily found alternative employment.
On the evidence before the Commission, it is difficult for
the Commission to conclude that if Mr Davies had been
more actively engaged in seeking alternate work from
the date of his dismissal that he would have indeed found
that work in the three-week period which I find represents
his loss.
I have also had regard for the comments of Mr Gordon
that the company has been put to inconvenience, indeed
even expense in gleaning information from Mr Davies,
or his mother as his agent, for the purposes of this hearing.
However, even if Mr Gordon’s submission is made out,
that does not affect the loss otherwise suffered by Mr
Davies. In any event, I am not inclined to disbelieve the
explanation proffered by Mrs Davies that she had sought
legal advice and did not believe the that the information
sought by the company was information that was obliged
to be produced and that she acted in good faith.
Finally, I turn to the issue of compensation for injury. Mr
Davies’ evidence, evidence corroborated by his mother,
and to some extent by Mr Bradley, is that Mr Davies was
shocked, perhaps later, distressed, at the time he was given
notice. However, it needs also to be said that it is very
rare for any dismissal not to carry with it some element
of distress or upset. The “injury” for which compensation
is ordered is injury over and above what would ordinarily
be felt by the dismissed employee. On the evidence before
the Commission, I am not satisfied that the distress felt
by Mr Davies goes beyond what would be the distress
ordinarily felt by an employee who had been dismissed.
That distress might include the fear of the economic
consequences of the dismissal to which Mr Davies
referred. For that reason, I am not persuaded on the
evidence overall to award a separate sum regarding
“injury” as claimed.
In conclusion, therefore, I have decided for the above
reasons that Mr Davies’ dismissal was unfair and that the
respondent should pay Mr Davies a sum of money
equivalent to three week’s ordinary wages as
compensation for the loss suffered by him as a
consequence of the dismissal.
A minute of proposed Order now issues.
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Supplementary Reasons for Decision.
Following the issuance to the parties of the Minutes of
Proposed Order and the Reasons for Decision in this
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matter, the Commission received written communication
from the respondent. The communication from the
respondent refers, in particular, to paragraph 27 of the
Reasons for Decision, on the basis that “the expressed
intention of the Commission’s Reasons for Decision is
open to interpretation and may therefore lead to
mitigation”. In its correspondence, the respondent argues
that whether Mrs Davies acted in good faith or otherwise
is not relevant to the fact that “on behalf of the respondent
she caused the respondent unnecessary expense in the
reasonable pursuit of their defence against the claim”.
The respondent states that they put this cost at between
$1,500 and $2,000 and as Mrs Davies is the direct
representative of the applicant she forced the respondent
to incur this on his behalf, and unnecessarily so.
The respondent therefore asks, as I understand it, that
this cost to the respondent be offset against the three
weeks’ wages the Commission has ordered with the effect
that the Commission’s Order would result in nil payment
from the respondent to Mr Davies.
The issue raised by the respondent is to be approached in
this manner. The comments of Mr Gordon, which are
referred to in paragraph 27, relate to the inconvenience
and indeed even expense faced by the respondent in it
seeking information from Mr Davies. Mr Davies was
represented by his mother. For the purposes of the
Industrial Relations Act, 1979, Mrs Davies was her son’s
agent. By virtue of s.31(3) of the Industrial Relations
Act, Mr Davies is bound by the acts of his agent in this
case, his mother. Therefore, to the extent that the
respondent states that Mrs Davies is the direct
representative of the applicant, the point has substance.
The issue of gleaning information refers to the respondent
seeking to obtain various documents and information from
Mr Davies which it believed was critical to its response.
The record shows that the respondent sent a fax to Mrs
Davies on 29 March; it forwarded a copy of that to the
Commission on 5 April together with a request that
because of the failure of Mrs Davies to provide the
documents sought, it asked for the hearing to be vacated.
The Commission then liaised between the respondent and
Mrs Davies in order to facilitate the documents being
received. This resulted in the respondent not pressing its
request that the hearing of the application be vacated.
The respondent further wrote to the Commission on 12
April indicating its dissatisfaction with Mrs Davies’
response and repeating its request for the Commission to
again consider removing the application from the hearing
list. A further facsimile of 17 April 2001 attached a reply
from Mrs Davies which had been received by the
respondent. That facsimile recorded the respondent’s view
that it had been put to considerable time and effort to
obtain information from Mrs Davies, which had been
denied them despite several requests. It repeated that the
respondent is a “very small business” and that the issue
was consuming inordinate amounts of time and it queried
whether a telephone conference may be of value. A
telephone conference was held, but it is a matter of record
that no agreement was reached between the parties and
the matter did proceed to hearing.
The request of the respondent is that the Commission
accept that this process is a cost of $1,500 to $2,000 to it
and that this is a payment which ought now be made from
Mr Davies to the respondent. In fact, no payment would
be made, it is merely that cost due to the respondent would
cancel out any payment that the respondent would
otherwise pay to Mr Davies in accordance with the
Commission’s Order.
Section 27(1)(c) provides—
“Except as otherwise provided in this Act, the Commission may, in relation to any matter before it —
(c) order any party to the matter to pay to any other
party such costs and expenses, including expenses
of witnesses as are specified in the Order, but so
that no costs shall be allowed for the services of
any legal practitioner or agent.”
The Commission, therefore has the power to award costs.
However, it is certainly true to say that the Commission
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does not ordinarily award costs in proceedings before it.
The Industrial Relations Commission is not a court in
the usual sense. It is a tribunal which is able to deal with
industrial relations issues in a way that facilitates access
by parties themselves. Its filing fee is a nominal $5 fee. It
means that persons who may not have the financial
resources which might be required if a matter was to
proceed in an ordinary court of law, to know that a matter
can go to the Commission and he or she, or a business,
does not have to pay the costs of the winning side, if they
themselves lose. This is as true for an employee who is
recently dismissed and is now unemployed as it is for a
small business with tight margins and not a significant
capacity to absorb costs. It is for this reason that a Full
Bench of this Commission has commented that the
general policy in industrial relations jurisdictions is that
costs are not awarded except in extreme cases. (Brailey v.
Mendex Pty Ltd t/a Mair and Co. (1992) 73 Western
Australian Industrial Gazette, page 26) Indeed, it may
not go too far to say that where the parties are themselves
unrepresented, costs might not be awarded unless the
circumstances were exceptional, as commented on in the
case of Halliday v. Beeson (1996) 68 Industrial Reports
p.238 and page 246.
9 Therefore, for the Commission to award costs against Mr
Davies in the sum identified by the respondent the
Commission would need to decide that Mr Davies’ case
was an extreme case. It is difficult to find that it is so. As
for the merit of Mr Davies’ application, his case obviously
had enough merit for it to succeed. It could not, for
example, be considered a frivolous or vexatious
application which had no prospect of success and that
the respondent therefore incurred cost unnecessarily.
10 In relation to the actions of Mrs Davies, in her capacity
as “agent”, actions taken prior to the hearing of the case,
the Commission is bound to take into account the fact
that Mrs Davies is not a paid, registered agent whose
business is representing parties before industrial tribunals.
The Commission will allow a certain latitude to an agent,
whether that agent is representing a dismissed employee
or representing the former employer, in the issues which
arise prior to the hearing of the case. In this case, and as
I noted in paragraph 27, I am not inclined to disbelieve
Mrs Davies explanation that the reason that she did not
provide some of the information sought by the respondent
was that her legal advice was that it was not information
she was obliged to produce and that she acted in good
faith. This conclusion is important. Had I reached the
conclusion that Mrs Davies was acting in a way that
showed either a lack of seriousness of purpose, or acting
in a way so as to deliberately increase costs to the
respondent, or with malice, I would have been more
inclined to consider favourably the respondent’s request.
However, on the evidence before me, I do not reach that
conclusion. I am therefore unable to reach the conclusion
that Mr Blair’s case was an extreme case.
11 I acknowledge that the respondent was obliged to devote
more time to this issue than it wished to. I accept that in
a business, particularly perhaps a very small business, it
is onerous to have to bear the cost incurred as a result of
the time involved. Nevertheless, the circumstances of this
matter do not warrant the Commission making an order
of costs against Mr Davies and accordingly, the
respondent’s submission is not agreed to.
12 Neither party has otherwise raised an issue regarding the
wording of the Minute of Proposed Order. Accordingly,
the Minute now issues in final form and this matter is
now concluded.
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Order.
HAVING HEARD Mrs J. Davies on behalf of the applicant
and Mr V. Gordon and with him Dr N. Vincent on behalf of
the respondent, the Commission, pursuant to the powers conferred on it pursuant to the Industrial Relations Act 1979,
hereby—
(1) DECLARES that Blair Edward Davies was unfairly
dismissed by Phoenix Paints Pty Ltd;
(2) DECLARES that reinstatement is impracticable;
(3) ORDERS that Phoenix Paints Pty Ltd forthwith pay
Blair Edward Davies a sum equal to 3 weeks’ wages
as compensation for the dismissal that occurred.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.
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Reasons for Decision.
This is an application pursuant to s 29 of the Industrial
Relations Act 1979 (“the Act”) by which the applicant
alleges the respondent harshly, oppressively and unfairly
dismissed him on or about 25 August 2000. The applicant
initially sought reinstatement but during the course of
the proceedings, sought and was granted leave to amend
his claim to seek compensation instead.
The respondent, a local government authority, wholly
denied the applicant’s claim and opposed the relief sought.
At the conclusion of the hearing on 30 March 2001, the
Commission announced its decision upholding the
applicant’s claim and granting relief by way of
compensation, with its reasons for decision to be
published in due course. These are my reasons so
deciding, which I can relatively briefly state.
Mr Davey testified that he first commenced employment
with the respondent in January 1999 as a casual transfer
station attendant. This employment ran from 5 January
1999 up until 13 April 1999. At the conclusion of this
period, the applicant received a reference from Mr
Donnelly, the respondent’s principal works supervisor,
referring to the applicant’s duties and stating that “Mr
Davey has been a very conscientious and tidy worker,
who made many changes for the good at the Transfer
Station.”
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5.

In May 1999, the applicant said he was re-employed by
the respondent, again as a casual transfer station attendant
at level four, under the relevant industrial instruments they
being the Municipal Employees Western Australia Award
1999 (Cth) and the Shire of Collie Enterprise Bargaining
Municipal Employees Agreement No. 2 of 1999 (Cth).
The applicant said that he was required to work five days
per week and had Monday and Tuesday off. On
Wednesdays, he commenced work at 10am. His evidence
was that mostly he worked alone, in attending to the duties
of transfer station attendant, which in essence, involved
supervising the tip operation, including dealing regularly
with customers each day. The applicant said that his only
relief was for his lunch hour of one hour, when another
employee of the respondent from another section would
attend the transfer station. In total, only two employees
worked at the transfer station, with the other employee, a
Mr Gisborne, working the other days in the week on roster.
It was the applicant’s evidence that from his recommencement with the respondent, he worked regularly
for 38 hours each week in accordance with the roster up
until his dismissal.
6. It was common ground that the position occupied by the
applicant, was to cover for the absence of another
employee who was and who had been for some time, on
workers compensation. I will return to this issue later in
these reasons.
7. The applicant testified that when he commenced
employment, apart from receiving a duty statement for
the transfer station attendant position, he received little
training from the respondent, including how to deal with
customers, particularly those who may be difficult. It was
the applicant’s evidence that he had to learn on the job.
8. An incident occurred involving the applicant receiving a
“written confirmation of verbal warning” on 8 December
1999 from Mr Donnelly. It was alleged that the applicant
had reacted in “a hostile and abrupt manner” towards a
customer a Mr McIntyre, who attended the tip and threw
a battery onto the tip pad, instead of it being placed in the
appropriate location for batteries. It was the applicant’s
evidence that he had no real opportunity to give his side
of the story, but was simply presented with the “warning”.
9. The applicant testified that the incident that he thought
actually occurred was one involving a customer in about
October 1999 and not December 1999, as referred to in
the warning. He testified that he saw a person from a
distance of approximately 20 to 30 feet away throw a
battery onto the pad of the tip. He said that this pad was
about 8 feet down from the location where trailers are
unloaded. His evidence was he was concerned about the
possibility of an acid spill from the battery, as it broke
apart when hitting the concrete pad. The applicant denied
he was never hostile but accepted that when he saw the
customer throw the battery he did shout to get his attention
to stop what he was doing. His evidence was that he felt
it was his responsibility to warn the customer about what
he was doing. Apparently, batteries are to be disposed of
at a separate area at the tip.
10. In January 2000, the applicant testified that he received a
second “written warning” from Mr Donnelly regarding
an alleged complaint from a further customer a Mr
Rhodes, which alleged that the applicant had “yelled abuse
at the customer for not crushing boxes, then smashed
boxes with the loader and charged the wall to pick up the
boxes, hitting the wall so hard the back wheels spun.”
This warning was given on or about 28 January, but
referred to the alleged unsatisfactory service as occurring
on or about 20 January 2000.
11. The applicant testified that he did not know a Mr Rhodes
at all, and said that an incident that the warning may have
referred to was when a person named “Graham” from
“Retravision”, who the applicant knew, threw uncrushed
boxes into the tip with the applicant querying why he did
not crush them. He denied yelling abuse at anybody and
certainly denied spinning the wheels of the vehicle and
hitting the wall. The applicant’s evidence was that Mr
Donnelly again simply gave him the warning without any
discussion. A few days later, the applicant said he went
to Mr Donnelly and complained about the warning as he
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was upset about it but did not know what his rights were
to protest against it being given to him.
Reference was also made in evidence to council works
memoranda dated 24 February and 7 June 2000
respectively, dealing with the operation of the backhoe
by both the applicant and the other employee of the
respondent employed at the transfer station.
A further alleged incident occurred when on 23 August
2000, the applicant was presented with a further
“warning” from Mr Donnelly, referring to a report by the
applicant’s co-employee, Mr Gisborne, that the tow ball
and tongue on the backhoe were severely bent. This matter
was reported on Monday 21 August 2000 and apparently,
Mr Gisborne denied causing the damage. The “warning”
refers to alleged unsatisfactory service between the dates
of 13-18 August 2000. The applicant gave evidence that
he was not at work between 14 August and up until 10
am on 18 August, these being his days of. He was at work
on 17 and 18 August. His evidence was he could not recall
any incident of this kind on these two days where he bent
the tow ball and tongue on the backhoe. Indeed, he
testified that they were already bent and had been for
some time. The applicant’s evidence also was that Mr
Gisborne never raised this matter with him on the job.
On 23 August at about 10am, the applicant said that he
had cause to go to the respondent’s office and he saw Mr
Donnelly. Mr Donnelly asked the applicant what he knew
about the tow ball. The applicant said he knew nothing
about it. Mr Donnelly advised him that “he was putting
him off on Friday and he was causing nothing but
problems.” The applicant’s evidence was he was
dumbfounded. According to the applicant, Mr Donnelly
did not wish to listen to his side of the story at all.
Furthermore, the applicant said he had never seen any
statements as to the various incidents that were raised in
these proceedings. He also said he had never been given
a real opportunity to put his side of the events or to obtain
representation in order to do this.
In cross-examination, the applicant did not dispute that
he operated the backhoe incorrectly in the way referred
to in the council memorandum of 24 February 2000,
posted in the transfer station shed. However, he said Mr
Gisborne also did this, and after the memorandum was
posted, he stopped operating the machine in the manner
described.
For the respondent, Mr Donnelly gave evidence. As to the
“confirmation of verbal warning” which he said he gave
the applicant on or about 8 December 1999, Mr Donnelly
said a Mr McIntyre came to his office and complained
about the applicant’s conduct. He gave the warning
because of this. As to the incident with Mr Rhodes, he
said that he gave the “written warning” notice dated 28
January 2000 to the applicant, and Mr Donnelly said that
he gave the applicant the warning because “abuse of
machines was getting out of hand.” He acknowledged that
the applicant denied the conduct. I note also that as of the
date of this warning, there was no evidence before the
Commission that there had been abuse of the machinery.
In terms of the final “warning” of 23 August 2000, Mr
Donnelly testified that he gave this warning to the
applicant because of information supplied to him from
Mr Gisborne. Mr Donnelly confirmed that when he
mentioned this to the applicant, the applicant denied he
was responsible for this damage. In terms of the
discrepancy in the dates on the warning, it was Mr
Donnelly’s evidence that he simply made a mistake in
this regard. There was no evidence of any further
investigations in relation to the various incidents, either
through Mr Donnelly or other officers of the respondent.
It appears that Mr Donnelly simply accepted what he had
been told by others, and issued the warnings to the
applicant accordingly. It was Mr Donnelly’s evidence that
after this warning was issued, he decided to “put the
applicant off” and he was given 24 hours notice.
It is also to be noted, that in cross-examination, it was
revealed that Mr Donnelly had recently threatened to
dismiss Mr Gisborne for refusing to perform duties, which
warning was a “final warning”, according to the evidence.
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19. On behalf of the respondent, evidence was also adduced
from Mr Botica, the respondent’s shire engineer. He made
the decision to dismiss the applicant, based upon the
warnings shown to him by Mr Donnelly. Additionally,
he said that he had received comments from councillors
and other staff members, about the applicant’s
employment. However, none of these issues were ever
put to the applicant, and nor did it seem, did Mr Botica
undertake any further inquiries in relation to the
allegations against the applicant. It was Mr Botica’s
evidence that the respondent reviewed the applicant’s
employment, simply because of the three warnings that
had issued and that this was sufficient to dismiss him.
Conclusions
20. In this case there were a number of alleged incidents in
which the applicant was said to have engaged in
unsatisfactory conduct. The only direct evidence as to
these matters before the Commission was the evidence
of the applicant. He disputed the warnings issued to him
and he was not aware of his rights in relation to them.
The only other additional evidence sought to be adduced
by the respondent, was by way of three statutory
declarations from a Mr Rhodes, a Mr Rees, a mechanic
at the respondent, and Mr Gisborne. In the case of Mr
Rhodes, the statutory declaration was unexecuted. In any
event, none of the deponents of the statutory declarations
were called to give evidence, and hence, they could not
be cross-examined.
21. I did not find the evidence of the applicant to be inherently
unreliable. In my view, he gave his evidence in a very
forthright fashion and I do not doubt his evidence. To the
extent that there is a conflict on the evidence, I therefore
preferred the version of the events as outlined by the
applicant, particularly in the absence of there being any
ability to test the evidence, by way of cross-examination
of the deponents to the executed statutory declarations.
22. I am therefore satisfied and I find that the subject matter
of the “warnings” issued to the applicant was in dispute.
Moreover, it is apparent from the evidence, this being the
case, that there were no inquiries undertaken by the
respondent into the circumstances of the incidents, beyond
merely accepting the complaints at face value.
Furthermore, I am far from persuaded on the evidence
that the applicant had any real and proper opportunity to
answer the allegations against him, and to obtain
appropriate representation if he so desired.
23. Additionally, it was clear that the respondent simply relied
upon the issuance of the three “warnings” per se, as the
trigger for the applicant’s dismissal, notwithstanding the
content thereof was in dispute. Importantly in this regard,
I note that shortly before the issuance of the third warning
on 23 August 2000, by memorandum dated 29 June 2000,
tendered as exhibit A4, the respondent confirmed the
applicant’s position as a casual employee at the Collie
Waste Transfer Station. This memorandum referred to
the ongoing absence of Mr Jones on workers
compensation, and that the position would be reviewed
on a three monthly basis.
24. In my opinion, in light of this “confirmation” of the
applicant’s employment, it was not open for the
respondent to simply rely upon the previous two
“warnings”, even if those warnings were valid. It would
be indeed passing strange for an employer that was
contemplating the dismissal of an employee, to shortly
thereafter re-confirm his or her employment.
25. For all of these reasons, I concluded that the applicant’s
dismissal was harsh, oppressive and unfair. Despite the
applicant’s employment as being described as “casual”,
he clearly on the evidence worked continuously and
regularly for the respondent over a considerable period
of time. In the circumstances of this case, this fact is no
barrier to a finding of unfair dismissal, or to reinstatement
if that is the remedy sought: Serco (Australia) Pty Ltd v
Moreno (1996) 76 WAIG 937; Swan Yacht Club (Inc) v
Bramwell (1998) 78 WAIG 579.
26. I now turn to the question of relief. As noted, the applicant,
during the course of the proceedings, sought and was
granted leave to amend his claim to seek compensation
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instead of reinstatement. In my view that is probably
sufficient to conclude that reinstatement of the applicant
would be impracticable. The applicant gave evidence that
since his dismissal he has largely been unemployed and
has been in receipt of Centrelink benefits. He testified
that it is very difficult to obtain employment in the Collie
region. The only employment he has been able to obtain
has been some casual work at the Collie Hospital where
he earned approximately $1,600.00 gross. The applicant
said that he was now also undertaking a horticulture
course, in order to improve his job prospects.
27. As to the prospect of ongoing employment, beyond
dismissal, this is clearly a relevant consideration for the
Commission in assessing compensation: Bogunovich v
Bayside Western Australia Pty Ltd (1998) 78 WAIG 8. On
Mr Botica’s evidence, the employee on workers
compensation, Mr Jones, that the applicant had replaced,
was, as at the time of these proceedings, still on workers
compensation and had been so since the applicant’s dismissal
in August 2000. Moreover, as I have noted above already,
on 29 June 2000 the applicant’s employment was reconfirmed by the respondent. Having regard to all of these
matters, I am not persuaded that it would have been unlikely,
but for the applicant’s unfair dismissal, that the employment
would not have continued on for a reasonable period.
28. I consider and find that in the circumstances in which he
found himself, the applicant has taken all reasonable steps
to mitigate his loss. In any event, the onus of establishing
a failure to mitigate fell upon the respondent, which onus
it did not discharge.
29. Having regard to all of these matters, I declared that the
applicant’s dismissal was harsh, oppressive and unfair. I
ordered that the respondent pay to the applicant six
months compensation less income that he has received
from other sources and in that regard, I directed the parties
to confer and to advise the Commission of the quantum.
Failing agreement, the matter would be re-listed to
determine this issue.
2001 WAIRC 02813
WESTERN AUSTRALIAN
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Representation
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Application granted. Order issued.
Mr A Johnson as agent
Mr S White as agent

_________________________________________________________________________

Order.
HAVING heard Mr A Johnson as agent on behalf of the applicant and Mr S White as agent on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby—
1. DECLARES that Mr Steven Davey was harshly, oppressively and unfairly dismissed from his
employment as a transfer station recycling depot
operator by the respondent on or about 25 August
2000.
2. DECLARES that reinstatement is impracticable.
3. ORDERS the respondent to pay to Mr Davey within
7 days of the date of this order the gross sum of
$15,372.59.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.
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Reasons for Decision.
On 24 December 1999 James Austin Fuller (the Applicant)
applied to the Commission for orders pursuant to s.29 of
the Industrial Relations Act, 1979 (the Act), claiming that
he had been unfairly dismissed from employment with
the North Beach Bowling Club (the Respondent) and that
he was entitled to outstanding contractual benefits.
The Applicant is a qualified greenkeeper who worked
for the Respondent from 1989 until 24 December 1999
on which day he was dismissed. According to the
Applicant there were various people occupying elected
office in the management of the Respondent who made
clear their purpose to get rid of him as the greenkepper.
They eventually succeeded in doing so in a year in which
the Applicant had suffered serious health problems about
which they were aware. The Applicant claims those health
problems had rectified themselves prior to the date the
termination took effect.
The Applicant says he was told that the reason for the
dismissal was that he was unable to comply with the
Respondent’s requests to keep the greens at standards
required by them but even if that were true the greens
were at the standards required by the Western Australian
Bowling Association, the pre-imminent body for the sport
in Western Australia. The greens were at sufficient
standard for the State Pairs to be played on them on 2
January 2000 just two weeks after the Applicant was
dismissed. It is argued that in those circumstances that
the dismissal was unfair.
The Respondent says that there is a history commencing
in 1996 where there had been dissatisfaction expressed
from time to time about the Applicant’s application to
his duties and in particular his level of performance in
keeping the playing surfaces of the four bowling rinks at
the club at the standard required by the bowling members.
At the same time it is conceded that on occasions during
the Applicant’s employment the club members on the
Greens Committee said they were satisfied with the duties
of the Applicant and had given him appropriate
encouragement. During the time he was sick, due to his
contribution to the club, they had allowed him a greater
period of leave than that to which he was entitled.
Notwithstanding these good points about his employment
he received a warning on 26 October 1996 about the poor
condition and availability of the greens. He was told he
was not spending enough time on the job and green staff
were not putting in the hours for which they were paid.
This complaint was repeated on a number of occasions
in ensuing years.
There was another incident on 24 February 1997 when
there were problems concerning the speed of greens which
were to be measured at 15 seconds or higher. The desired
speed was not obtained until much later. There was
problems with the rolling of the greens on pennant days
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and the Applicant was reminded of a written warning
which had been given to him earlier due to two greens
being out of play for renovation and not coming back to
play on time. There were also problems with minor
matters such as sweeping of the ditches and maintenance
of rink side equipment.
In 1998 there was a letter of complaint from a member
where the committee discussed dissatisfaction of the
failure to cut and roll C green the day prior to the club’s
First Division B side playing on that green. The Applicant
was told that his actions placed the committee members
under criticism from playing members and he was asked
to ensure that he abided by the minimum standard
requirement of daily cutting and rolling of the greens.
In September 1999 there were complaints about the lack
of time being spent on the job and the undesirability of
allowing the apprentice to work short hours. Then the
Greens Manager raised with the Applicant that there was
concern that the young apprentice misunderstood what
duties were required of him, because he was sitting for
long periods of time in the shed. The Greens Manager
thought this developed bad habits and left the apprentice
with the wrong impression.
In and around this time the Respondent complained that
the Applicant was asked on at least four separate occasions
to fill holes and rough spots on the greens. On the last
occasion he was asked to do so his answer was
unsatisfactory in that he said the work had not been done
because there were too many holes to fill.
On 25 October 1999 a written warning was given to the
Applicant concerning the poor condition and availability
of greens. Again there was a complaint about the lack of
time being spent on the job. He was also told that the
condition of C green was not satisfactory and instructed
to take remedial action. He agreed to do so but was at the
very least tardy in doing so. In any event he had not
conducted the work by the time the Greens Committee
conducted a meeting on 24 November 1999.
There was a suggestion from Mr John Parish the Greens
Manager that Algryl sheeting was available to cover the
north ditch to promote growth. That advice and request
was ignored by the Applicant. It was again observed to
the Applicant that the apprentice was not doing enough
work. It was suggested he could cut the top lawn and
assist another employee but the Applicant was not in
favour of this. There was issues raised with him about
couplings for water pipes, there was a concern about waste
of water. His response was that members of the Greens
Committee could deal with the problem. Again the subject
of the rolling of the greens was brought up and the
Applicant’s response was that the Greens Committee
could roll them themselves.
The Respondent says similar incidents were still
continuing on 11 November 1999. Greens had not been
rolled and on Saturday 14 November 1999 one of the
greens had been rolled but not cut. As at 24 November
1999 there were holes and rough spots in A green and the
surface was not smooth.
In a report to the Greens Committee on 7 January 2000 a
number of statements which had been made by the
Applicant were canvassed, Mr Mather expressed a view
that a number of these were not true. The Applicant had
claimed the greens had been passed for pennant play
therefore they must have met Bowls WA standard. But
he omitted to say that when he was told a few days before
the inspectors from Bowls WA came to inspect the greens,
that he expressed the opinion there was no way they would
be approved because of their condition. There were quality
issues raised by the inspectors but Mr Mather was present
and was able to convince them to pass the greens for play.
According to Mr Mather the Applicant was amazed when
he was told.
As for the greens being ready for the State Pairs the club
tendered for the competition a few weeks prior to the
event, hoping that work which would be done on the
greens in the meanwhile would get them to an acceptable
playing condition. Mr Mather’s evidence was that the
inspector asked him if the Respondent was awarded State
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Pairs games on what greens would they be played. He
was told ‘B’ and ‘C’ greens, but he did not inspect them.
Mr Mather’s evidence is “if he had [Mather] was certain
that the competition would not have been played at the
club.”
Mr Mather disbelieved the Applicant’s claim that he
worked 50 hours a week. On Monday through Saturdays
the Applicant was rarely seen at the club after 11.45am.
Only in the last few weeks of employment of the club
was he seen at around 2:00pm. This was so unusual that
some members commented upon it. Mr Mather estimated
the time spent on duty was between 20 and 24 hours a
week. The Applicant may have been at the premises for
longer but he and the apprentice spent long periods of
time sitting in the work shed.
It was without doubt that the greens at the club were
substandard so much so that the Applicant had suggested
that a number of them be closed down for renovations.
This was impossible for the Respondent to do.
In November 1999 the Applicant had met with Mr Mather,
Mr Parish and Mr Hicky. He was asked why he had not
complied with the request of the committee to fill all the
holes, rough spots and imperfections and to explain why
he was not double cutting and double rolling. He stormed
out of the meeting using abusive language.
It was the Respondent’s contention that it was obvious to
every member of the club that over a number of years
that the Applicant had been short changing the club
regarding the amount of time and energy he was putting
into his work. At times the greens had been shocking;
this was not satisfactory. The Applicant had proved in
the past that he was capable of doing much better work
and he had been congratulated when that occurred.
However attention to a proper exercise of his skills waned
as the employment period continued. The Respondent
had been mindfull of the Applicant’s health problem and
had taken it into account.
These events led the Management Committee at the
meeting on 23 November 1999 to pass a resolution that
in view of the number of complaints and their ongoing
nature, ‘that steps be initiated to investigate the legal
possibility of terminating the [Applicant’s] employment’.
It was also resolved that ‘subject to there being no
impediment, that the quality standards of the club be put
in writing, and served on [the Applicant]. A refusal to
comply with demands would lead to the club initiating
dismissal proceedings’. An appropriate letter was prepared
by the Managing Secretary. When the Management
Committee next met again on 23 December 1999 it
reviewed what had happened in the intervening period
and concluded that the Applicant had not achieved the
requirements. It resolved that the Applicant be offered
the opportunity to resign by 24 December 1999 with all
benefits intact. If he did not resign, his employment would
be terminated immediately with all benefits.
It is the evidence of the Respondent that the Applicant
was given notice in writing of what was required of him
to ensure that he retained his employment. He was clearly
warned that failure to meet the required standards would
not be tolerated by the Management Committee and may
result in his termination. He was required by the
Management Committee to ensure that all greens were
prepared so that they would play at the minimum speed
of 14 seconds on a smooth surface measured by an official
timing device. This was to apply to all greens in play on
Tuesday to Sunday during the pennant season. In addition
all greens were to be at double cut and rolled daily. The
Applicant was to be in attendance to supervise the
apprentice at all times. In addition the Management
Committee referred the Applicant to clause 4 of his
Workplace Agreement which requires that he carry out
all duties within his competence and as reasonably
requested by the club. Translated into practice, he was
expected to attend for work reliably on such days as the
club required including Saturdays, Sundays and public
holidays. The agreement provided that the days of the
week and the hours to be worked on those days would
vary according to the summer and winter season bowl
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programs and any additional or special events which
might occur from time to time.
In that context too the agreement requires that the
Applicant have control of green management to ensure
the maintenance of greens to a high standard as required
by the club.
The Commission heard from a large number of witnesses,
the Applicant gave extensive examination in chief and
was cross examined at length by Mr Pilgrim who appeared
for the Respondent. Evidence was called on his behalf
from Mr G.W. Davis who had been in an office bearers
position, but resigned in November 1999 because of
events involving the Applicant. He said that in his
experience the condition of the greens at the club was
normally good. There had only been minimal
improvements since the Applicant left. In cross
examination he also hinted at some collusion to replace
the Applicant with another person. Evidence was also
called from Mr A.R. Hollier in support of the Applicant.
The Respondent provided a large volume of evidence to
the Commission. It is not necessary to summarise that
evidence in full, I will deal with it in my analysis. The
witnesses were Mr B.R.J. Game who had served in office
holding positions in the Respondent, Mr C.H.C. Murray
another office holder, Mr E. Bartle a playing member of
the club, Mr J.D. Mather who gave detailed evidence of
his role in the club as Greens Manager, Mr J.A. Parish
club a member and sometime chairman of the Greens
Committee. Mr Parish had also been an employee of the
Department of Agriculture providing consultant services
to the turf industry. On retirement he became a turf
consultant, he had extensive experience in dealing with
the growing of grass in many contexts in Western Australia
including government departments, local government
sporting associations, sporting clubs and through a home
advisory service. He is a holder of a degree in agriculture
from the University of Western Australia. The evidence
of Mr Parish concerning the Applicant is encapsulated in
his comment that the Applicant ‘was a knowledgeable
greenkeeper but he did not have the right attitude for the
job in that he did not put in sufficient hours to do the
work that was required’. In the opinion of Mr Parish the
Applicant ‘certainly knew what to do but he did not give
himself the time to do it, his attitude prevented him from
providing a satisfactory service’. The outcome of that bad
attitude was the green surfaces were not as good as they
could have been and sometimes they were not up to
standard at all. This was the product of the Applicant with
failing to put in the work that was needed.
It should be noted that Mr Parish gave evidence that he
would totally deny a suggestion that he did not know
how to deal with the growing of grass on bowling greens.
He had been an advisor to the Western Australian Bowling
Association and individual clubs over many years. He
attended upon bowling greens from Karratha in the north
to Pink Lake at Esperance in the south.
Evidence was also taken from a member of the club, Mr
J.E. Burgess who had been vice captain in latter part of
1999. Mr Burgess plays bowls at a high level and gave
evidence that he understood what needed to be done to
have greens at a high standard. He gave evidence that Mr
Parish was very supportive of the Applicant but that
gradually changed after a lot of requests from him were
not met by the Applicant. The greens gradually became
worse, developing holes, pits and bad coverage
notwithstanding the best efforts of the elected officers to
get the Applicant to do his job. There were many occasions
where efforts were made to improve the Applicant’s work
ethic but he did not respond. On one occasion the entire
blue and white division of the club signed a petition asking
the Management Committee to approach the greenkeeper
to improve the playing surface of the greens. The greens
deteriorated to such a stage where they were an
embarrassment. The club as a whole was getting no
satisfaction, that is why it was resolved to put the
complaints in writing and give the Applicant a time frame
to improve. Despite the warnings the Applicant did not
do what was required of him.
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26 The Commission has had the opportunity of seeing all of
the witnesses give their evidence. It must decide on the
credibility of the evidence given. The Commission was
able, over an extensive period, to watch the Applicant
give his evidence. He gave the impression of being a
taciturn man. He was not upset by the questions he
received while he was in the witness box. He handled
aggressive questioning by Mr Pilgrim quietly and calmly.
These responses give an indicator as to what sort of person
he is. His conduct in the witness box gives some support
to the contentions of witnesses of the Respondent that no
matter what happened the Applicant would answer
questions the way he wanted to answer them and do things
the way he wanted to do them. Apart from one occasion
there is no evidence that the Applicant ever became upset
and raised his voice at anyone. It is more likely than not
he absorbed criticism, let it wash around him and did
what he thought was appropriate in the circumstances.
That is the way he gave his evidence in the Commission
and I suspect that is the way he behaved at work. It is
clear that the Applicant thought that members of the club
had little competence to raise questions about how he
ought to do the job of maintaining the greens at the
standard suggested by the club. That came through
strongly in his evidence. The evidence of Mr R. Hollier
does little to add to the Commission’s knowledge of events
but to the extent that he does support the Applicant, his
answers seemed self serving and almost offhanded, his
evidence deserves little weight.
27 The witnesses for the Respondent all appeared to give
their evidence from the best of their knowledge, I cannot
see any reason to disbelieve any of them, although I must
say with respect that one or two of the gentlemen appeared
to have some difficulty in recalling the events. However
in the generality it more likely than not that the evidence
given to the Commission by the preponderous of the
witnesses on behalf of the Respondent is more likely to
be correct than that given by the Applicant himself.
28 The Commission is not to interfere with the decision of
the employer to terminate the services of an employee
unless that decision is harsh and unfair. What the
Commission has to decide is whether there has been a
‘fair go all round’ in the termination. The primary
authority for this is Undercliffe Nursing Home v Federated
Miscellaneous Workers Union of Australia (1985) 65
WAIG 385.
29 Although the test is simple sometimes the facts of the
matter are not, in this case there has been a large volume
of evidence adduced. What the Commission is required
to do is analyse the evidence and reach a conclusion on
the balance of probabilities. Having done so I have
concluded that more likely than not the relevant events
and the inferences to be drawn from them are as follows.
30 The Applicant was a long term employee of the club, he
had proved over a number of years that he was a competent
greenkeeper. He had been able to recover greens from
bad situations in the past and this skill had been recognised
by the Respondent who had passed resolutions of
congratulation to him.
31 In early 1999 the Applicant was diagnosed with a serious
and life threatening illness. He was treated for that illness
and had an extensive period off work. After he returned
to work he was still required on five days a week for a
period of four weeks to attend radiation therapy at 1:30pm
in the afternoon. It is relevant to note this because it would
be obvious that the Applicant would have had to leave
work early during that period. I have taken this into
account when considering the complaints made by the
Respondent about the Applicant’s alleged failure to work
sufficient hours.
32 It is clear and the evidence is overwhelming on this point
that the standard of the greens dropped away in 1998/
1999. There were continual complaints by succeeding
Greens Committee Managers about the standard of greens
in response to complaints that were made to them by
members of the club and indeed from their own
experience.
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33 I find that the various managers tried to improve the
standard of the greens and had a number of discussions
with the Applicant about them. It is true that on one
occasion the Applicant used abusive language to members
of the Greens Committee when they had brought some
complaints to his notice, but it would be wrong to say his
conduct in that respect was part of a continueum. His
usual response was to go about the business of
maintaining greens the way he wanted to do it as if they
had not told him anything.
34 I think it is clear and I find from the Applicant’s own
evidence that he had little respect for the members of the
club insofar as their knowledge of maintaining greens is
concerned. It might be correct that some of them had less
knowledge than he due to his vocation. However he was
intolerant of this alleged lack of knowledge which in his
eyes meant that the elected office bearers of the club were
not competent to give him any advice about how he should
go about keeping the greens. It is true that on one occasion
his recommendations had been interfered with and as a
result a green was lost from play because it was cut too
short. However he was absolved from any responsibility
for that and there is no hint that the events leading to the
loss of the green were in consideration by the Respondent
when it reached the decision to bring his employment to
an end in December 1999.
35 I do not accept the Applicant’s contentions that what was
being put to him by the elected officers of the club about
the standard of the greens was wrong because WA Bowls
had approved the greens to be fit for play in the State
Pairs competition. I accept the evidence from Mr Mather
that the greens in question were not inspected by Mr
Bennett who was the inspector sent by WA Bowls
immediately prior to the event in January 2000. I accept
that Mr Parish hoped that some way or other the greens
could be improved so that the tournament could take place.
That the competition did take place in my view does not
confirm the Applicant’s contentions that the greens were
satisfactory given my finding about the state of the greens
prior to the playing of the championship. It matters not
whether the championship was for the second division or
the fourth division, what the Applicant relies on is that
there was a championship played and therefore the greens
must have been satisfactory. Because they were there was
no grounds for the complaints made against him. I
specifically reject that contention holds any substance.
36 The Respondent says that it tried on numerous occasions
to have the Applicant work on the greens in the way that
they wanted him to do, not the way he wanted to. They
wanted him to spend more time at the club to conduct
mowing and rolling operations in the way they required.
There was a constant battle between them to get the
Applicant to comply. It is open to find that when he did
comply it was reluctantly and not long lasting. Invariably
he returned to running the maintenance of the greens in
the way he thought was appropriate.
37 An employee has a duty to comply with his employer’s
instructions, if those instructions are incompetent the
Commission might find that a lack of compliance is not
fundamental to the continuation of a contract of
employment, but that is not the case here. Amongst the
club members was a highly qualified person, Mr John
Parish who has had a life time of professional involvement
in turf management. His opinions in the matter must be
treated as expert. It was his opinion that the fundamental
problem with the Applicant is that he did not put the time
in that was necessary to get the greens to the proper
standards. Mr Parish conceded that the Applicant was
knowledgeable as a greenkeeper but said that the
fundamental flaw in the way he went about his job was
his lack of application. He just did not put sufficient hours
into getting the work done and this prevented him from
providing a satisfactory service to the club. Mr Parish
tried to support the Applicant in a number of ways, but
he did not respond. It is not that some of the decision
making about removal of the greens from play was
incorrect, Mr Parish agreed with the Applicant on a
technical basis but the club had a duty to provide services
to its bowlers and the greens had to stay in play until
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renovations took place. Mr Parish conceded in his cross
examination that in 1998 there was problems with the
greens and the Applicant had done a good job and brought
them back into play, but it did not detract from his
fundamental position that later on the Applicant did not
do enough to keep the greens at the desired standard.
The Applicant was given enough time to do so in the two
weeks the Respondent had allowed him, even though that
would not have repaired the greens it would have them
reach a standard for them to be available for competition
play.
38 The Commission received some conflicting evidence
about how the termination was effected. The critical thing
is did the Applicant know that he might be dismissed and
was he suitably warned? One view of evidence may be
that the dismissal is procedurally flawed, however it is
open to find and I do that the Applicant had no doubt at
all that his position was in jeopardy. There is also no doubt
that the improvements sought were not delivered to the
satisfaction of the Respondent in the period that the
Applicant was allowed. It is open to find that the
Respondent was not seeking perfection in that period,
what it wanted was an improvement. It did not receive
satisfaction in that respect and were entitled to take the
action that it did. Even if the dismissal is procedurally
flawed when weighed in the balance there is no doubt
that the Applicant knew what was likely to happen and
did not respond in time to save his position. He lost his
position because of continued failure to do what was asked
of him by the Respondent. It is open to conclude from
his feelings or contentions that members of the club were
not sufficiently qualified to know what ought to be done
and he was superior to them in that respect. That
contention in my respectful view was wrong. The
Applicant in this matter was not unfairly dismissed. The
application therefore will be dismissed.
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Dismissed
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Order.
HAVING heard Mr M. Llewellyn on behalf of the Applicant
and Mr L.H. Pilgrim on behalf of the Respondent, the Commission pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—
THAT the application be, and is hereby, dismissed.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

Application for unfair dismissal
dismissed
Mr G Stubbs, of counsel
Mr F Kroon, agent
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Reasons for Decision.
The applicant claims that he has been harshly,
oppressively and unfairly dismissed from his employment
with the respondent. The applicant was engaged by the
respondent as a steel fixer and he worked on the
respondent’s Blue Water Apartments project site in South
Perth from 5 August 2000 until his termination by Gerry
Hanssen on 6 September 2000.
The Commission has heard evidence from the applicant;
from Leslie John Jackson, a fellow steel fixer and friend
of the applicant also employed on the site; Gerry Hanssen,
the Managing Director of the respondent; Brendan
McGovern, Project Manager for the site; Steven James
Clark, Assistant Supervisor on the site, and Loloma Viti
Van Nus, the Office Administrator on site. Having
observed the witnesses as they gave their evidence, I make
the following findings about that evidence. I find that the
applicant’s evidence was unreliable in the extreme. He
was evasive, his answers to questions unclear and
contradictory. Other than where his evidence is supported
by the evidence of other witnesses, I am unable to rely
upon it. I found the evidence of Leslie John Jackson to
be credible. The evidence of Brendan McGovern, Steven
John Clark and Loloma Van Nus was credible also. The
evidence of Gerry Hanssen was generally able to be relied
upon however two issues of concern arise. The first is
that Steven Clark told him that the applicant did not work
through his lunch break. Mr Hanssen said that others told
him the same thing but he cannot remember who else
told him. This latter evidence was unconvincing. The other
aspect of Mr Hanssen’s evidence which causes concern
is that Mr Hanssen has been in disputes involving a union
and appears to see the applicant’s failure to accept
directions to use the time clock on the site as being
associated with those disputes and clearly believes that
the union has caused considerable aggravation to his
business.
I accept Brendan McGovern’s evidence that he told the
applicant only a week or so prior to the termination of
his employment that the applicant’s work was going to
finish in a week or so because there was not sufficient
work to retain the whole steel fixing team.
There is some conflict in the evidence as to the working
hours of the site. The conflict in that evidence relates to
the starting time for work and whether it was 6.30am or
7.00am during the time that the applicant was employed.
The time sheets submitted in evidence state only the
number of hours purportedly worked each day not starting
and finishing times. Whatever the starting and finishing
times, there was some flexibility in that each day was a
standard 8 hours plus a half hour lunch break, and on
Monday to Thursday, there was an optional extra hour
available to be worked. There could be approval given
for a worker to work through the lunch break however,
this was problematic and was part of the reason for the
time clock being installed.
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Assuming that the applicant took half an hour for lunch
each day, some simple calculations can demonstrate the
number of hours potentially worked by him each day.
Had the applicant worked from 6.30am until 3.00pm he
would have worked 8 hours. If he worked from 6.30am
until 4.00pm he would have worked 8 hours plus the
optional extra hour. If he worked from 7.00am until
3.00pm he would have worked 7 and a half hours and if
he worked from 7.00am until 4.30pm he would have
worked 8 hours plus the optional hour. If he had taken no
lunch break, approval would have been required, and there
is no evidence of such approval being sought and granted.
Even if he did work through lunch, and started as early
as 6.30am, the applicant would have to have finished at
3.30pm to be entitled to claim 9 hours pay. I find that on
the balance of probabilities, the applicant took a half hour
lunch break each day. His time records (Exhibit 2 and
the schedule attached to Exhibit 1) indicate that each day
Monday to Thursday the applicant claimed to have
worked 9 hours. The applicant’s evidence was quite
inconsistent about any days upon which he did not work
9 hours. At one point, he indicated that on a particular
day, it could have been a Thursday, he finished at 2.50pm
rather than the usual finishing time of 3.30pm, and he
wrote 9 hours on his time sheet when it ought to have
been 8. However, later in his evidence, he said that it was
a Thursday, Friday or a Monday that he left early but did
not change the time sheet and when he became aware of
this he asked Loloma Van Nus, to change the time sheet
for him. Ms Van Nus gave evidence that he made no such
request of her and I accept her evidence. Accordingly, I
find that on any day if the applicant left site at around
2.50pm he had worked no more than 8 hours. Yet each
time sheet shows that on other than Fridays and Saturdays,
he never claimed less than 9 hours worked.
I accept Mr McGovern’s, Mr Clark’s, Ms Van Nus’s and
Mr Hanssen’s evidence that on a number of occasions
they saw the applicant, together with Mr Jackson, leaving
the site at around 3.00pm. Although this conflicts with
Mr Jackson’s evidence that he and the applicant never
finished earlier than 4.20pm Monday to Thursday and I
have found that Mr Jackson’s evidence was credible, on
this issue I prefer the evidence of the other 4 witnesses
where that evidence conflicts. Mr McGovern did not raise
the matter with them on the basis that Mr Jackson had
already given in his notice, and there was only a short
time for the applicant to continue to work, and Mr
McGovern did not wish to create any difficulty, and he
assumed that the applicant was correctly recording his
hours of work on his time sheet. Mr Clark did not raise
the matter with Mr Jackson or the applicant because it
was not his responsibility. Mr Clark raised the issue with
Mr Hanssen and Mr McGovern. In any event, the issue is
not whether the applicant left early, but how much time
he claimed to have worked for the purpose of claiming
payment.
I find that on a number of days during employment of
just over 4 weeks, including the last week of his
employment, the applicant left work at around 2.50pm,
having worked a maximum of 8 hours and yet claimed 9
hours worked on his time sheets. This constitutes a
falsification of his time sheets. His time sheets constituted
a claim for payment and accordingly he claimed payment
for time not worked.
Soon after the applicant commenced work at the site, the
respondent had a time clock installed. There were two
reasons for this. The first was related to inaccuracies in
time keeping by the workforce and the second was to
enable a proper record to be kept as to who was on site at
any given time in case of emergencies and for safety
reasons. The workers were instructed by both a notice
posted in the smoko shed and during a meeting on 30
August 2000 that a time clock was to be installed and
they were required to use it. At the meeting on 30 August
2000, a number of workers including the applicant voiced
their objection to using the time clock, however, after a
short time all of the members of the workforce except the
applicant had made a practice of regularly using the time
clock. Some of those who had voiced objections to the
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time clock had soon left the workforce in any event. The
applicant failed to use the time clock. On a couple of
occasions he was approached by Mr McGovern about
this matter and in response he indicated that he would
use the time clock but in fact did not do so. I accept Mr
McGovern’s evidence that if the applicant had told him
that he was not going to use the time clock there may
have been an ultimatum issued to him, however, no
ultimatum was issued because he kept indicating that he
would use the clock.
9 I accept that there were good reasons for the introduction
of the time clock being both for safety purposes and for
ensuring accuracy of time recording and claiming of
payment.
10 I am satisfied that the applicant refused to utilise the time
clock and this failure constituted a refusal to comply with
a lawful instruction. His failure to use the time clock meant
that his hours could not be verified other than by his
attendance being observed by his employer. The applicant
knew from both the notice posted in the smoko shed and
from the meeting that accurate time keeping was an issue.
11 The applicant says that the reason for his dismissal was
his refusal to sign a subcontract agreement presented to
him by the respondent. I find the applicant to be quite
disingenuous in this claim. I use the term “sub contract”
loosely and it has not been argued before me nor do I
determine whether or not the arrangement between the
applicant and the respondent was a true subcontract
arrangement notwithstanding that the applicant failed to
sign the document and that Mr Hanssen purported to
change the payment arrangement for the last few days of
the applicant’s pay. The respondent took no challenge to
the question of jurisdiction on the basis of the applicant’s
employment status and appears to have accepted that the
applicant was in fact an employee. Firstly, I accept Mr
Hanssen’s evidence of the applicant’s failure to sign the
subcontract agreement, that the issue was not raised with
the applicant at the time of his termination or if it was
raised it was not raised as a reason for his dismissal. A
day or two before the termination, there was an exchange
between the applicant and Mr Hanssen about the
applicant’s failure to sign the agreement, when the
applicant said to Mr Hanssen that he would not be
intimidated into signing the agreement. In any event, I
am satisfied that at the commencement of his engagement
at the site, the applicant knew and clearly understood the
terms of engagement being that he was to be paid an allup rate and that it was both parties intention that he be a
subcontractor. He provided to the respondent details for
the purpose of the respondent ascertaining his ABN. He
received the benefits of the lower taxation rate that
applied. The applicant continued to fail to return a signed
copy of the agreement which had been previously been
given to him. Mr Hanssen’s response was not to drop his
rate of pay per se but to say to the applicant that his failure
to complete the subcontract agreement meant that the
respondent was obliged to pay him as an employee,
according to the award. The hourly rate of pay under the
award was lower than the all-up subcontract rate. Mr
Hanssen had foreshadowed this action at the meeting of
30 August 2000.
12 In all of the circumstances then, I find that, as I have
noted earlier, the applicant falsified his time sheets on a
number of occasions and claimed payment for time not
worked. I find that he failed to comply with a lawful
instruction. His employment was not terminated on
account of his failure to sign the so-called subcontract
agreement. The question then arises as to the basis of his
termination. I am satisfied that the applicant’s employment
was terminated on the basis of his falsification of his time
sheets and his claims for payment, and of his failure to
comply with a lawful direction. In all of the circumstances
such conduct constitutes grounds for dismissal. It also
constitutes grounds for dismissal for serious misconduct
on the basis that the applicant has demonstrated by his
conduct an intention to repudiate or not be bound by the
terms of his contract of employment. To falsify time
records and claim payment for time worked and to
deliberately fail to comply with a lawful direction, are
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actions which strike at the heart of the contract of
employment. I do not consider that the latter action alone
may have justified termination without further action on
the part of the respondent. However, the two issues, taken
together demonstrate the applicant’s intention to repudiate
the contract, particularly in light of the issue of accurate
time keeping and claims for payment being raised on 30
August 2000, one week before the termination.
Accordingly, I am satisfied that the applicant’s termination
of employment was justified.
The question arises as to whether or not the termination
was conducted in a fair manner and whether the applicant
was denied procedural fairness. I conclude from the
evidence that the applicant knew that he was obliged to
use the time clock. This was made clear to him both
through the notice issued to staff in the smoko shed and
at the meeting of 30 August 2000. However, the applicant
was not told that failure to comply could result in
termination of his employment. The applicant also falsely
claimed payment not due to him. I am satisfied that the
applicant’s conduct was such as to enable the respondent
to rely upon that conduct for the purposes of terminating
the applicant’s employment. However, the respondent was
required to give the applicant the opportunity to be heard
before terminating the employment. I accept Mr
Hanssen’s evidence that before terminating the applicant’s
employment he told the applicant that he considered that
he, the applicant, had been falsifying his time sheets. The
applicant did not respond, and his employment was
terminated. Given the circumstances of Mr Hanssen and
others witnessing the applicant leaving work at times
which did not accord with the hours of work he was
claiming, and his failure to use the time clock as directed
by his employer and as he was reminded by Mr McGovern
on a number of occasions to use the time clock, the
applicant’s conduct was clearly intentional and deliberate.
That conduct was clear and unmistakable to the
respondent’s supervisory and managerial personnel on
site. Based on my own observations of the applicant and
the manner in which he has given his evidence, and on
his explanations given to the Commission, I am satisfied
that even if he had been given further opportunity to
respond to the issues prior to his termination, it is unlikely
the applicant would have provided an honest and
reasonable explanation to his employer as to that conduct
such as to have satisfied his employer and enabled him to
remain in employment. If there was a failure to provide
procedural fairness it does not, in all the circumstances,
make the dismissal unfair. (Shire of Esperance v Mouritz
IAC 1990 71 WAIG 891) Those circumstances include
the applicant’s conduct, being not simply one of failure
to comply with a lawful instruction but which constituted
repeated dishonesty, his length of service being just over
one month, and the likely future prospects in the job,
being only approximately one week’s work left.
If I am wrong in this and the applicant has been denied
procedural fairness which warrants a finding that he has
been unfairly dismissed, then I note Mr McGovern’s
evidence which I earlier indicated I accepted, that he had
told the applicant a week or so before his termination of
employment that there was only a week’s further work
for him. Therefore the applicant’s employment would
have terminated at the most, a week later than it did.
If there had been unfairness in the dismissal then, the
first remedy to be considered is reinstatement.
Reinstatement is impracticable because of the relationship
between the parties is no longer one of trust and the
necessary trust is unlikely to be able to be re-established.
Further, there was no further work for steel fixers on site
at the time of the hearing. Accordingly, the question would
arise as to whether the applicant would be entitled to
compensation. The compensation to which he would be
entitled being loss of earnings would constitute no more
than a further week’s pay, on account of the work running
out in accordance with Mr McGovern’s advice to the
applicant a week or so prior to termination.
An order of dismissal shall issue.
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Order.
HAVING heard Mr G Stubbs, of counsel on behalf of the
applicant and Mr F Kroon, agent on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
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1

Further Reasons for Decision.
In its decision of 2 February 2001 the Commission
declared that Mr Hincks is not entitled to a 3% over rider
commission for all sales generated by other companies’
representatives’ net commissions past 23 December 1999.
The application was adjourned on the understanding that
the respondent would reconcile the various exhibits
tendered to the Commission to see whether or not they
show that there have been completed sales in any given
month, for which an 8% advertising allowance was due,
and for which in the following month, there was an
advertising expense incurred. Those results were to be
calculated within fourteen days of the hearing and a copy
sent to Mr Hincks (transcript page 75). This provided
both Mr Hincks and Mr Crouch with the opportunity for
them both to approach, on a purely arithmetical basis,
the remaining differences between them. The Commission
encouraged both Mr Hincks and Mr Crouch to consider
talking through, between themselves, any outstanding
matters. If no agreement was possible between them, and
there is for any month a transaction for which Mr Hincks
claims the 8% should have been credited, and it was not
credited, then that is something I would then determine
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on the evidence and the various exhibits before the
Commission.
2 The application was also adjourned on the basis that
within a similar time frame the respondent would prepare
a schedule showing all of the nett commissions for all
company representatives’ sales generated between May
and September 1999.
3 On 6 February the respondent wrote to the Commission
advising that nett sales commissions made by the country
representatives between 1 July 1999 and 23 December
1999 was $23,449.95, thus making an over rider
commission of $703.50 payable to Mr Hincks. The
respondent denied that any advertising allowance is due
and payable, and in fact alleged that Mr Hincks was
overpaid by $102.80 in January 1999. It indicates a
preparedness, therefore, to pay the amount of $600.70.
4 After the Commission contacted Mr Hincks, it became
apparent that the respondent had not forwarded a copy of
its correspondence to him, as the Commission had
understood would happen, at the conclusion of the
hearing, and the Commission itself, forwarded a copy of
the respondent’s letter to Mr Hincks. In reply, received
by the Commission on 8 March, Mr Hincks submitted a
three-page letter with attachments.
5 Relevantly, Mr Hincks queried whether the sum of
$23,449.95 referred to in the respondent’s letter, included
sales from Mr Matthews and Mr Davidson. (Mr Hincks
also refers to a representative, Mrs Hodder, he believes
accumulated $31,996.00 worth of commission and states
that this figure “has not been taken into account in these
proceedings”.) Mr Hincks also denies that $102.80 was
credited to his advertising account.
6 The Commission then wrote to the respondent requesting
it to advise the Commission whether or not its calculation
included sales from Mr Matthews and Mr Davidson. A
reply was received indicating that all sales had been taken
into account during that period.
7 As no agreement between Mr Hincks and the respondent
is possible, the Commission is obliged to determine Mr
Hincks’ claim. It does so on the evidence and exhibits
produced during the formal hearing before the
Commission and by reference to those parts of the
correspondence from the respondent and Mr Hincks
which was required of them at the conclusion of the
hearing.
Over Rider Commission
8 The sales representative employment agreement signed
by the parties and dated 17 May 1999 (exhibit 1) records
in the Schedule attached to it—
“SPECIAL AGREEMENTS:
The representative is to receive a 3% over rider income
for all sales generated by other company representatives’
nett commission until further notice. This added benefit
is also inclusive of superannuation.”
9 I accept the sum of $23,449.95 referred to in the
respondent’s letter. Mr Hincks’ reply to that letter queried
only whether it included sales from Mr Matthews and
Mr Davidson and I accept from the respondent’s reply
that it does. Accordingly, I make the finding that the 3%
over rider commission, calculated in accordance with the
contract of employment, amounts to $703.50.
Advertising Allowance
10 I have considered Mr Hincks’ claims under this heading
and I am not persuaded by his evidence and submissions
that any advertising allowance is owed to him. Although
his copy of the respondent’s commission internal records
for representatives (exhibit 3) shows a total for page 1 of
$1,168.50, and he points to the fact that $1,239.70 was
carried forward to page 2, the more complete copy of
that document tendered by Mr Crouch and which became
exhibit D shows that the correct amount was in fact carried
forward. The complete version of page 1 shows an amount
of $1,239.70 at the foot of that page. That was the proper
amount to carry forward. Therefore, I do not accept there
is a shortfall based upon an allegation that the incorrect
amount was carried forward.
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11 The other two matters he refers to, they being a property
sold to Vivian and settled in April 1999 and two properties
sold in October 1999 for Miller, and land in Popanyinning
were referred to in the evidence. Having considered Mr
Crouch’s evidence in relation to each of the two matters,
I am simply not satisfied that Mr Hincks has shown that
an error has occurred. Whilst I appreciate that Mr Hincks
will not agree with this conclusion, the balance of the
evidence does not show that the money was due to him
as he has claimed. By way of illustration, at page 48 of
the transcript Mr Hincks cross-examined Mr Crouch on
the claim that there should be a credit for Vivians and Mr
Crouch denied it was due. I expressly invited Mr Hincks
to show me by question and answer that Mr Crouch’s
evidence was wrong otherwise the evidence is merely
balanced and Mr Hincks would not have proven his claim.
Mr Hincks stated that he understood, however, he did
not return to the issue at all. I am entitled to conclude
from that that he would be unable to show that Mr Crouch
was wrong. Accordingly, the claim is simply not made
out and it fails.
12 Mr Hincks then refers to a commission of 80% for a
property known as “Lot 13”. This was raised in evidence
on pages 76 and 77 of the transcript. Mr Crouch’s
evidence is that—
“…there was no sales transaction. It was annexed
from the overall property by the previous owner before I bought it and did the actual transaction. It
wasn’t a sale. The next door neighbour bought it
and annexed from the Westdale estate. It is not a
transaction, not a sales transaction where a real estate agent was involved. It was a subdivision
annexation.”
Mr Hincks did not pursue the matter. He bears the onus
of proving his claim and there is simply no evidence that
there was sales transaction.
13 Finally, in relation to the claim regarding the fencing
between Lots 6 and 7 and Lot 8, I am not satisfied that
this claim forms part of the application before the
Commission. This claim does not, on the evidence before
the Commission, relate to the respondent to this
application. Mr Hincks informs the Commission that after
he had left the respondent’s employment Mr Crouch had
asked him to do fencing on the property. Mr Hincks’
evidence suggests that this understanding was “outside
of the real estate side of it”. This evidence is corroborated,
in effect, by the evidence of Mr Crouch at page 40 of the
transcript where Mr Crouch states that Mr Hincks was
“commissioned” as a fencing contractor to him, directly.
The amount of $158.40 which is claimed by Mr Hincks
is denied by Mr Crouch and but even if the amount is
due, I am not satisfied that it is due from this respondent.
14 Mr Crouch claims that Mr Hincks has been over-paid the
amount of $102.80. The Commission understands the
$102.80 referred to is found on page 1 of exhibit D and
again in exhibit E. In exhibit E, the entry is—
“Avon Loc. 6290, Poppanyinning (sic) and he
recieved (sic) 8% Adv. (although no previous Sales
in previous Months as we felt sorry for him.)”
15 In his letter dated 8 March 2001 to the Commission, Mr
Hincks states—
“…there never was $102.80 credited to my advertising account. The $102.80 is the amount I am
claiming for a sale of a property I made in December 1998 to a Mrs Aulthous against advertising in
January.”
However, the evidence suggests to the contrary. During
the hearing, Mr Crouch was cross-examined by Mr Hincks
and at page 45 of the transcript, Mr Hincks refers to
“January 1999 when I was credited with the $102.80”.
16 Further, I invited Mr Hincks to put to Mr Crouch why
Mr Crouch’s evidence was incorrect and at page 45B the
following exchange occurs—
“Mr Hincks: Can you show me on these pieces of
paper where I have been credited with
advertising allowance?
Mr Crouch: Yes.
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Mr Hincks: On these pieces of paper, because that’s
where the running total at the end is
saying?
Mr Crouch: As the Commissioner has just visually
seen, January 1999 you were paid
$200.00 and $102.80 page 1….
Beech, C: and then there is a second entry for
$102.80 and Mr Crouch says that’s a
crediting to you of an advertising allowance.
Mr Crouch: It’s in writing sir.
Mr Hincks: That’s one. That’s the only one I can
see. There aren’t any others.”
17 By that evidence Mr Hincks appears to accept that the
$102.80 was credited to him. Based upon that evidence,
I accept Mr Crouch’s statement that the $102.80 was
credited to Mr Hincks’ advertising account. Although I
understand Mr Hincks to say that the $102.80 was credited
as a result of the sale to Mrs Aulthous, I am not persuaded
that the sale to Mrs Aulthous was made the previous
month. In Mr Hincks’ own document (exhibit 2) the
Aulthous sale appears to have occurred in January 1999.
This appears to have been confirmed by Mr Hincks
himself in his evidence in the Commission when at page
7 of the transcript he states—
“…..for instance, on January 1999 I sold a property
to Mrs Aulthous, my commission for that was
$1,285.00 and the 8% commission on that, I should
have had $102.83.”
I therefore conclude that $102.80 was indeed credited to
Mr Hincks’ account, but it was not an amount to which
he was actually entitled pursuant to his contract of
employment.
Conclusion
18 I therefore assess that Mr Hincks is owed $600.70 and I
therefore propose to order Darrell Crouch and Associates
to forthwith pay the sum of $600.70 to Mr Hincks.
19 A Minute of the Order to issue is to attached these Further
Reasons for Decision. As with the Order which issued
on an earlier occasion, the parties are now given the
opportunity to ensure that the wording of the Order is
consistent with the Further Reasons for Decision. If the
wording of the Order is not consistent with the Reasons,
the parties are requested to advise the Commission within
two working days of the delivery of this decision, pointing
out where the inconsistency lies between the Order and
the Further Reasons for Decision. This is not an
opportunity for either party to further argue their
respective cases, nor to present material which was not
presented at first instance. If nothing is heard from the
parties, the Order will then issue in the terms of the
Minute.

Order.
HAVING HEARD Mr Hincks on his own behalf and Mr
Crouch on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations
Act, 1979, hereby—
(A) DECLARES that Geoffrey Stephen Hincks has been
denied a benefit under his contract of employment;
and
(B) ORDERS that Darrell Crouch and Associates Pty
Ltd forthwith pay Geoffrey Stephen Hincks the sum
of $600.70.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.
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Reasons for Decision.
On 17th May 2000 Allecia Hoare (the Applicant) applied
to the Commission for an order pursuant to s.29 of the
Industrial Relations Act, 1979 on the grounds that her
dismissal from employment with the Noongar Land
Council (the Respondent) was harsh, oppressive and
unfair. The dismissal is unusual; it is claimed that at the
instigation of the Respondent the Applicant’s hours of
duty were drastically reduced and this amounts to
termination of the original contract of employment. There
is controversy between the parties as to the form of the
contract.
Ms Cole, who appeared for the Applicant, says that she
was engaged as a permanent part time employee on 24th
July 1998, she worked two days per week and during
University breaks on a systematic basis for a period of
22 months. It is asserted that the Applicant was dismissed
from a position of permanent part time receptionist, that
the termination was harsh and unfair and there was no
valid reason for it.
It appears the Applicant commenced working for the
Respondent on or about 12th December 1997. It is
conceded that she worked as a casual in a general
administrative role over the Christmas holidays period.
It is alleged that on 1st April 1998 the Applicant was asked
by the Administration Manager, Mr Andrew Beigel, to
take on the role of receptionist for four and a half days a
week for two weeks, which was extended for four months.
That the Administration Manager made this request was
said to be important by Ms Cole who emphasised that
the Applicant was not offered employment by the
Respondent’s then Executive Officer, John Hoare, who
is her father. During the ensuing months the Applicant
says she worked throughout the period on 1st April through
to 24th July 1998 as a full time employee. Then, after a
receptionist had been appointed to work 3 days a week,
the Applicant says she was asked to work the remaining
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two days as a receptionist. It is from this time the
Applicant says she ought to be regarded as a permanent
part time employee. It is not submitted that the rate of
pay changed or that there was any other identifier which
would demonstrate a change in status from casual to part
time.
The Applicant says that she also worked in addition to
her two days per week. During University holidays she
relieved other workers and worked full time during those
periods, she also worked additional hours on request and
these were substantial. The hours worked have been
scheduled by the Applicant in Exhibit C13 and displayed
graphically in Exhibit G19 by the Respondent. I will deal
with the information contained in these documents later
in my analysis.
It was submitted by the Applicant that she enjoyed the
opportunity for flexible arrangements to assist her meet
University commitments. There was minimal
consequence to the operations of the Respondent due to
other employees being able to assist on work when they
were required. It was not unusual for the Respondent to
help employees with study commitments although there
was no evidence called in support of this contention.
The Applicant says that her permanent part time office
was terminated on or around 20th April 2000 and she was
in effect offered another type of contract which might be
described as casual. After this date she was given as little
as four and half hours work a week and there were longer
gaps between offers of work. This led her to decide that
she would no longer work at the Respondent’s business.
She advised her intention in a letter addressed to the Chief
Executive Officer in the following terms—
“Employment with the Noongar Land Council
Since my hours have been reduced, I have now sought
to mitigate my loss and have taken up employment
with B Digital. I will no longer be available to work
at the Noongar Land Council.”
This letter is important in the disposition of this case.
The Applicant’s case turns around the assertion that she
was a part time not a casual employee. It is argued the
use of the term ‘casual’ in defining employment status is
wrong when tested against authorities which identify as
a matter of law the nature of a contractual relationship. It
is suggested that the Commission should ignore that the
Applicant was labelled a casual. In so far as the regularity
of the employment is concerned it should be concluded
that she regularly worked 15 hours per week during a
period of part time employment and that her two days
per week engagement was stable and ongoing. It should
be acknowledged that she worked longer hours during
University holidays and that work consisted of general
administrative duties. The employment was of a fixed
nature and was regular, the Applicant was required to
inform the Administrative Manager verbally and later by
email of her roster availability. There was a reasonable
expectation of on going employment, she had worked
continuously on a two day per week roster as a receptionist
for 22 months. For a period of more than 2 years she
worked every week with exception of six weeks. It is
said that combined, these indicia should lead to the
conclusion the nature of employment could not be
categorised as casual.
In any event the appellation ‘casual’ did not comply with
clause 6.2.2 of the Noongar Land Council Policy and
Procedures Manual (Exhibit C12). In fact the definition
contained therein excluded the type of employment
contract under which the Applicant worked.
It was submitted for the Applicant that the termination of
what she describes as permanent part time employment
came through a confusing series of emails and verbal
communication between the Applicant and the
Administration Manager (see Exhibit C6, C7 and C9).
Thereafter the Applicant became unsure as to her
employment status and sought advice on the matter. She
had hoped that negotiations with the Respondent would
allow her to resume the type of relationship, particularly
in respect of hours of work, she had enjoyed previously.
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From the week ending 5th May to the week ending 19th
May she received no work at all. This led her to conclude
that she would not be asked to work again and that her
services had been terminated around 26th April 2000.
However after this the Administrative Manager began
inviting her to work on a casual basis, the Applicant says
this was only because she filed an application in this
Commission for unfair dismissal. The Respondent actions
were nothing but a smoke screen to obscure what had
been a termination of a permanent part time employment
contract. She had sought to clarify her employment status
but received conflicting messages and had therefore
sought professional help to clarify her situation. The
actions of the employer in April 2000 were in effect a
unilateral variation of the contract which amounted to a
dismissal.
The Applicant says that she was employed by the
Respondent as a permanent part time employee on 24th
July 1998. That permanent part time employment was
harshly and unfairly terminated by unilateral variation
around about 26th April 2000. That termination was harsh
and unfair and for no valid reason. The Applicant thereby
seeks a declaration saying the dismissal was of that nature.
As she now has other employment she does not seek
reinstatement.
Ms Giles (of Counsel) says on behalf of the Respondent
that this is a simple matter. The Applicant’s employment
status throughout the employment period was one of a
casual nature. There is no doubt that was the basis on
which she started working with the Respondent and she
remained in that status throughout her employment until
she indicated that she was no longer available.
The hours of work fluctuated enormously. The Applicant
was denoted as a casual and even though denotation is
not determinative of the relationship it is a fact which
ought to be taken into account. There were no rosters,
the employee was able to refuse particular offers of hours
of work and she did so on a regular basis (see Exhibit
G11). The Applicant picked the time she would go on
leave and made her unavailability crystal clear to the
Respondent. She did not seek payment until very late in
the piece for holidays, overtime or sick leave. There is no
evidence available of any consistent starting or finishing
times and there was no requirement by the employer that
she provide notice of leave dates. There was no
expectation of ongoing work or in any event no reasonable
expectation of that nature. She knew and ought to have
known that this was a grace and favour engagement
arranged by courtesy of her father’s influence in the
Respondent.
The Commission was invited by Ms Giles to draw the
conclusion that the failure of Mr John Hoare to give
evidence after indications that he would, should to lead
to adverse conclusions about the probity of the evidence
presented by the Applicant.
Ms Giles submitted that the Applicant was a casual in the
true sense, it cannot follow that she was dismissed. A
proper construction of the relationship that she was
performed a series of short term contracts of employment
of a regular duration, not to meet the needs of the
organisation but rather to meet her needs by providing
her with financial support while she studied at university.
While her efforts to obtain tertiary qualifications are
laudable, to do so at the expense of the Respondent which
amongst other things is created to support and encourage
accumulative of native title among Aboriginal people is
to exploit that organisation.
On the evidence before the Commission the Applicant
does not come anywhere near proving there was a
dismissal on 20th April 2000. There was no suggestion of
such a termination until quite late in the proceedings. It
is necessary for an employee to establish that on the day
upon which the application shows that he/she was
dismissed that they in fact were dismissed. If it was to
have been on 26th April 2000 there needs to be evidence
to support that contention. If there in fact was a dismissal
on that day the application it is out of time.
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17 The Applicant’s own view of her employment relationship
varies, she thought she was permanent part time on at
least four different dates. There is no evidence at all that
the Applicant was terminated on 26th April 2000 or in
fact on any other day. An appropriate construction of what
happened during April is that the Applicant’s employment
relationship were varied. Even if she could establish that
she was permanent on that date, which is denied, the most
significant event which occurred about that time was a
decision by the Executive Committee to put the
Applicant’s employment under the control of Mr Beigel
and out of the control of her father. All of these events
point to the continuation of a casual employment albeit
on a less regular basis, or alternatively a variation. The
Commission has no power to consider the fairness of a
variation of contract, notwithstanding that the submission
of the Respondent there was no termination at the time.
As a consequence there is no jurisdiction.
18 The Applicant cannot prove that her services were
terminated at all, in fact she resigned. There is no evidence
to support her contentions that she was dismissed
particularly relating to the fairness or unfairness of any
so called decision to dismiss. The reason the Respondent
cut her hours back was because the labour she offered
was vastly in excess of their requirements. There was a
requirement or need for more than one casual receptionist
to be available for various reasons. There was no funding
for a permanent position and Mr Beigel decided that,
given he had complete discretion in respect of
employment, he would call upon the Applicant when he
judged the needs of the Respondent dictated. There was
evidence from Dr Birdsall which is clear and
uncontradicted that the Applicant’s services were
generally speaking not required.
19 The Respondent had various difficulties with the
Applicant concerning her lack of devotion to duty and
Ms Giles referred to those. But more important was the
hours that the Applicant worked. In short, her employment
contract was a grace and favour arrangement organised
by her father at the expense of the Respondent in order
that his daughter could have financial support during
university studies. Exhibit G19 graphically shows that
during university holidays the Applicant was suddenly
very available for work at the Respondent. That alone is
probably sufficient to show what a rort and sham the
arrangement was. The decision by Mr Beigel to cut the
Applicant’s hours and the way he did it was not unfair, it
was a right and proper thing to do on behalf of the
Respondent and for the tax payers who support it. It was
entirely fair in both circumstances.
20 The Commission is required to make findings on the
credibility of witnesses. The Applicant gave evidence and
was subject to a vigorous and lengthy cross examination
by Ms Giles. The Applicant did not fare well in that
exercise. There were a number of occasions when she
repudiated her evidence in chief and it was therefore
important that the contentions that she advanced be
corroborated. Apart from some confusing documentary
evidence relating to the status of her employment there is
nothing other than her viva voce evidence upon which
the Commission can make a judgement of her credibility.
21 On the other hand the Commission heard evidence from
Mr Beigel, who recited the events relating to the
Applicant’s employment in detail, supported by
contemporaneous documentation. His contentions
concerning the Applicant’s application to her duties and
her deployment were supported by the Respondent’s
Senior Anthropologist, Dr Birdsall. The corroboration by
Dr Birdsall of the evidence given by Mr Beigel relating
to the Applicant’s duties gives force to the conclusion
that his evidence ought to be regarded as worthy of weight.
Having considered what has been said by the Applicant
and by the Respondents witnesses I reach the conclusion
easily that the evidence of the Respondent is far more
compelling and reliable than the evidence given by the
Applicant and where the evidence differs I favour that
advanced on behalf of the Respondents.
22 At the nub of this application was the form of relationship
between the parties. The examination of the documentary
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evidence shows that in Exhibit G2 the Applicant is
described as a casual. She says that she was told to fill in
that part of the form which so described her and that she
was unaware of the significance of doing so. In Exhibit
G3 is a note where the Applicant advises when she was
available on certain days in June and that she could only
work on Mondays. She was described as a casual
receptionist at her own request in a letter signed by the
Administration Manager on 2nd December 1998 (Exhibit
G4). There are various exhibits in the bundle of exhibits
produced by Ms Giles which show correspondence
between the Applicant and Mr Beigel and others which
seem to support the contention that she may have been a
casual employee. By her own hand the Applicant sought
the continuation of her ‘ongoing casual employment’ with
the Respondent while attending university, this happened
on 24th February 1999 (Exhibit G14). There is also various
correspondence which offers permanent part time
employment. It would be passing strange to make offers
in the terms used if she were already a part time employee.
23 A telling example of the way the Applicant regarded the
employment is contained in Exhibit C2, where in a
memorandum to the Administrative Manager copied to
the Executive Director the Applicant says as follows—
“Please note I will be holidaying on the Gold Coast
between the 7th to the 15th February 2000 return to
the office on 17th February 2000. I apologise for any
inconvenience re my time off as I originally stated
that my holiday was from 7th of the 2nd to the 11th of
the 2nd however this was incorrect…”
Exhibit C2
This document, clearly shows that she specified when
she was going on holidays; she did not request leave. In
other words she did not think that she was committed to
provide work at any particular time other than the time
that she thought appropriate to her own circumstances.
Exhibit G19 is also of relevance here; between 24th
December 1997 to 23rd December 1998 there is a varying
amount of weekly hours shown except during the holiday
periods when there seems to be a consistent work
performed for a period between 27th May and 27th July
1998. These longer periods in employment, according to
the graph, occur at regular times which are associated
with university semester breaks. Between 5th January 1999
and 29th December 1999 there is a variation of the amount
of hours worked each week by the Applicant. However
on one occasion there was no hours worked at all. The
exhibit supplied by the Applicant herself contains similar
information about the hours of work.
24 What one concludes from this information was that there
was a varying number of hours of work except during
semester breaks when the Applicant seemed to be able to
present full time. There is no evidence that she was
requested or needed by the Respondent to work longer
in that period, it seems as though ‘work’ was just made
available to her during that time. It is open to conclude
that the number of hours which were worked by the
Applicant were very much in her control. There is no
evidence at all that the Respondent had any influence
over the number of hours she worked until it was decided
by the Respondent’s Council that something had to be
done about her status of employment. This happened soon
before she decided to leave, in fact from around about
26th April 2000 and later on when Mr Beigel was given
control of the amount of hours she could work. He then
asked her to work as and when the Respondent required
her to be present. It can be seen from the exchanges of
emails with her that even then she was not available on
some of the occasions, yet she now complains that she
was denied work in that period to the extent that she
decided that she needed to deem the relationship at an
end apparently on the so called basis to ‘mitigate her loss’.
This language is not normally used by an employee in
such circumstances and one is led to the conclusion that
she was advised that those words ought to be put in to
her letter of termination in order to protect her situation
in view of a claim before this Commission.
25 Much store has been put on the type of employment
relationship by the Applicant, she has argued strongly to
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assert that she was a part time worker for the majority of
the employment period and that a major change in the
hours which she was to work then constituted change of
that contract so she could claim that variation, unilaterally
made by the Respondent, was therefore a repudiation of
the contract and was unfair. I need to examine this
proposition (see Serco (Australia) Pty Ltd v Moreno
(1996) 76 WAIG 937 and Squirrell v Adventure World
(1984) 64 WAIG 1834).
It does not ultimately matter whether the contract was
casual or part time, its nature did not change at all until
late April 2000 when the decision making about how
many hours the Applicant would work was taken out of
her hands and put in the hands of the Respondent. Nothing
else in the relationship changed other than that, she
continued to get a similar rate of pay, there was various
offers made about engagements related to part time
employment but in my view they are not germane to the
matters which are for decision here.
The Applicant says that the contract was bought to an
end by the respondent not giving her work in the ensuing
few weeks. I observe that if she is correct about that and
the relationship did then come to an end then this
application is out of time.
But I reject that argument. The relationship continued
until such time as the Applicant submitted her resignation.
She decided that she would work for another employer.
If she was a genuine part time worker or casual there
would be no reason if she was not working in the same
type of employment that she could not work for both
employers, however she did not do so and clearly she
resigned. Section 29(a)(1) is only excited by the dismissal
by an employer of an employee from the employment
contract. This employee was not dismissed. She resigned.
The Commission has no jurisdiction and therefore this
application must be dismissed. Additionally there is no
hint that the Applicant was pushed by the Respondent
into her decision to leave. The essential ingredients of a
constructive dismissal are absent (see Attorney General v
Western Australian Prison Officers Union (1995) 75
WAIG 3166)
If I am wrong about jurisdiction I examine the merits of
the matter. A less meritorious application would be hard
to envisage. Here is a situation where on the evidence a
job was created in the Respondent by the Applicant’s
father for her. Everything about the job was tailored to
meet her study requirements. At the start of each semester
she could adjust the days and hours when she attended
for work to suit her lecture timetable and during semester
breaks she could work full time, regardless of whether
there was work for her or not. That there was not work
on occasions is clear from the evidence of Mr Beigel and
Dr Birdsall. This was clearly a grace and favour
arrangement from which the Applicant received a great
advantage. To say, as was by her advocate, that the
Applicant worked to a roster supplied by the Respondent
is a distortion of language.
The Respondent tried to bring the employment
relationship back into a position where it would get some
benefit from the work of the Applicant. It allocated her
work whenever it was available and I accept the evidence
of Dr Birdsall to that end. This was not good enough for
the applicant and she decided to go and work somewhere
else. That was her right. But she brought the relationship
to an end when she did so. If there was a repudiation of
the contract by the Respondent diminishing the amount
of hours available to the Applicant, which I doubt, that
repudiation was not accepted by the Applicant and she
continued to work until the time she decided to leave. If
she had thought there had been a repudiation of the
contract she should not have accepted it. However she
did, notwithstanding that she was being advised by
various professional people at the time.
Finally I comment upon the status of the employment.
Even if she was a part time worker, which I doubt, it is
not a matter which goes to the root of the contract to vary
the hours of a part time worker. One can apply the indicia
for identification of a contract as casual or part time to

1423

this arrangement and depending upon the weight given
to various factors one could categorise it either as casual
or part time. As I have said earlier it really does not matter
in the final disposition of this case. What is clear is that
there was a sweet arrangement for the Applicant to get
money while she was studying. There is much to be said
for the submission of Ms Giles that the job did nothing
more than impose a burden on the tax payers through the
Respondent to pay money to the Applicant while she was
studying. This was on top of any other social service
benefits she might get while she was doing so.
32 There is no merit in this application at all there was a fair
go all round. The application will be dismissed
(Undercliffe Nursing Home v Federated Miscellaneous
Workers Union of Australia, Hospital, Service and
Miscellaneous, W.A. Branch (1985) 65 WAIG 385).

2001 WAIRC 02997
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ALEECIA HOARE, APPLICANT
v.
NOONGAR LAND COUNCIL,
RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
TUESDAY, 12 JUNE 2001
FILE NO
APPLICATION 764 OF 2000
CITATION NO. 2001 WAIRC 02997
____________________________________________________________________________

Result

Dismissed

____________________________________________________________________________

Order.
HAVING heard Ms E. Cole and with her Mr S. Bibby on
behalf of the Applicant and Ms P. Giles (of Counsel) on behalf of the Respondent, the Commission pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby
orders—
THAT the application be, and is hereby, dismissed.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.
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FILE NO
APPLICATION 342 OF 2001
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_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Contractual benefits claim granted
Mr J Kerr on his own behalf
No appearance

_______________________________________________________________________________

1

Reasons for Decision.
(Given extemporaneously and subsequently edited
by the Commissioner)
This is an application made by Mr Jeremy Kerr, the
applicant, against Trinet Digital Ltd, the respondent. The
application was made on 22 February 2001. No answers
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were lodged by the respondent, even following requests
from the Commission. The matter was brought on for
conference pursuant to section 32 of the Industrial
Relations Act 1979 on 30 April 2001, at which time the
respondent did not appear.
The matter was referred for hearing. The parties were
advised by the Commission on 1 May 2001. I have heard
Mr Kerr give credible evidence in relation to the payments
that he says are owed to him as expressed in his
application. He says the amount is $2,959.12 for unpaid
wages, including accumulated holiday pay.
His length of service was from 11 January 2000 to 6
December 2000, a period of approximately 11 months.
He says he did not take any annual leave during the time
of his employment, and I find that his claim for annual
leave of 3 weeks should thus be awarded. His net weekly
figure as per his bank statement [Exhibit JK3] and the email [Exhibit JK2], is a net figure of $459.20 per week.
This gives a 3-weekly total of $1,377.60 per week net,
which is the holiday pay that I would award him. I should
say that Mr Kerr has provided the Commission with no
evidence of a written contract, nor is there any indication
that he is paid pursuant to an award. The company
engaged Mr Kerr as a web developer and for programming
and systems administration.
I similarly find that his claim for a dishonoured payment
of $459.20 is proven. Exhibit JK3 shows a dishonoured
cheque of 27 November 2000 for that amount. Likewise,
the payslips, which I have marked as [Exhibit JK1], show
payments up until that time being 10 November 2000.
He then claims pay for the remainder of his time, being 2
weeks at $459.20 per week, and one part week, being
$275.52. I find all these amounts are due, from the
evidence and the exhibits that he has tendered today. Mr
Kerr has deducted an amount of $100 which, on his
evidence, was given as a cash advance because he was
not being paid at the time.
He has also included an amount of $9 for an account fee
for a dishonoured cheque. The amount of the $9 for the
dishonoured cheque is not one that I would, or could I
believe, incorporate in his award of denied contractual
benefits. I make the total figure, then, $2,930.72 as the
amount owing, as per not his application but as per
[Exhibit JK2]. I should say also that the email [Exhibit
JK4] is sufficient proof in my view that the respondent
has indicated that the amounts claimed by the applicant
are, in fact, owed.
For all of those reasons, I would award Mr Kerr the sum
of $2,930.72 as a net figure, taxation being the
responsibility of the respondent, and would so order.
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Order.
WHEREAS this is an application pursuant to section
29(1)(b)(ii) of the Industrial Relations Act 1979; and
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WHEREAS the Commission having heard the applicant
finds that the amounts as claimed are owed;
NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
THAT the sum of $2,930.72, be paid to Jeremy Kerr
within 7 days by the respondent Trinet Digital Ltd.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
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THURSDAY, 17 MAY 2001
FILE NO
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Result
Representation
Applicant
Respondent

Order discontinuing application 1039 of
2000 is revoked
Mr M Bennett of Counsel
Mr S Shepard of Counsel

_______________________________________________________________________________
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Reasons for Decision.
(Given extemporaneously and subsequently edited
by the Commissioner)
My decision is based on the written submissions of the
parties leading to the hearing and the additional written
and oral submissions at hearing. Suffice to say, parties
are bound by the way they conduct their cases. The
applicant refers to the decision of Beech C in Denise
Brailey v Mendex Pty Ltd T/A Mair and Co Maylands 72
WAIG 850 @ 852 which quotes the Full Bench decision
in Kangatheran v Boans Ltd 67 WAIG 1113—
“This Commission has in the exercise of its jurisdiction under section 29 considerable responsibility
to the public and to the litigating public in particular, those who come before it with claims, those who
are respondents to those claims. There are many,
many applications of a similar sort which are dealt
with day by day and there is every reason why individual Commissioners dealing with them are at pains
to ensure some reasonable expedition in the prosecution of those claims.”
I mention that as a backdrop. I mention also as a backdrop
that quite clearly I am bound to act in accordance with
section 26 of the Act; it being pre-eminent in the exercise
of the way in which I conduct myself. Section 26 is clear:
I shall act according to equity, good conscience and the
substantial merits of the case without regard to
technicalities or legal forms.
Quite clearly what has happened from the correspondence
between the parties is that an agreement which was all
but settled in the conference of the 28th of November
2000, bar for some wording in a deed of settlement (which
was to be confidential between the parties), bar for that, a
settlement was achieved. It is quite clear from the
correspondence that that wording was never in fact settled
for whatever reason, and the correspondence is explicit
about that. I will not deal with all the correspondence.
However, the letter of 15 December 2000 from counsel
for the respondent is self evident. It states:
“1. We have received no correspondence from you
since our letter of 6 December.
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2. Given the delays which have occurred in connection with this matter (none of which have been
attributable to our client), we are instructed to
inform you that, should you not accept our client’s proposal for settlement by 5.00pm today,
all offers from our client will lapse immediately
thereafter.
3. If no or no adequate response is received by that
time, we propose writing to the Commissioner
requesting a directions hearing in the new year
and a date for trial.”
I say nothing further about the correspondence other than
it is clear a settlement was not achieved.
To not allow Mr Lane to pursue his case would, I consider,
be in breach of my duties under section 26 given that the
terms of my original order are also clear. It says in part in
the recitations, they forming part of the order, that—
“Whereas on the 28th of November 2000 a conference was held pursuant to section 32 of the Act at
which time terms of settlements were agreed.”
That is an error. Likewise the letter of the Commission of
the 30th of January 2001 is also an error. The letter
states—
“A conciliation conference pursuant to section 32 of
the Industrial Relations Act 1979 was held before
Commissioner Wood on 28 November 2000. At the
conclusion of which the matter was settled and the
Commission advised that the matter would be adjourned for seven days.
On 6 December 2000 correspondence was received
from the applicant’s solicitor indicating that the
matter was settled and a notice of discontinuance
would be filed within 10 days.
Please advise the Commission, in writing, of progress
with the matter or alternatively file a notice of discontinuance by close of business Wednesday 14
February 2001. If the Commission has not had a reply by this date the matter will be discontinued on
the Commission’s own motion.”
The correspondence of counsel for the applicant, of 6
December 2000 to the Commission states—
“ We write to confirm that the matter has now been
settled between the parties with the only outstanding matter being the execution of the Deed of
Settlement—now substantially settled between the
parties—the payment of the settlement sum, and the
filing of the Notice of Discontinuance (which must
await the execution of the Deed and payment of the
settlement sum).
We shall write to you immediately if there are any
difficulties experienced in the settlement of the above
Application, which we anticipate should be completed, and a Notice of Discontinuance filed within
the next 10 days.”
The normal practice of the Commission, and
understandably so, is to alert parties to what the
Commission will do and ask for their response. No
response was received from counsel for the applicant.
Now all I have from Mr Bennett is an explanation that
the letter may not have arrived. I have no evidence to that
effect, other than those comments from the bar table. I
take that no further, other than to say that it is normal
practice for the Commission in finalising matters to write
and advise parties what will happen if there is, in fact, no
response. That is what has happened in this case. Having
said that, it does not take away from the point; and the
clear point is the order was made in error because no
settlement was achieved. In giving you my reasons I go
through the logic of it, rather than address all the points
of law raised before me. I do that because the crux of my
decision is a simple one and hence there is no need to
address all points raised by counsel. I do this as well so
that parties can get on with their next order of business,
namely deciding whether to further negotiate or litigate
the claim which has taken some time to get to this point.
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There having been an error made it brings me to section
27(1)(m) of the Act provides for the Commission to—
“correct, amend or waive any error, defect or irregularity whether in substance or in form.”
If I was not to exercise my discretion to so amend the
error that was made, then I would be ruling out Mr Lane’s
application to have his unfair dismissal matter conciliated
or, alternately, determined, and that would be a wrong
exercise of my obligations under the Act.
What I would do, then, is to revoke my order which was
made and deposited on the 16th of February 2001. This
effectively reinstates Mr Lane’s application and returns
it to a point of conciliation.
Now to take it one step further, I would say that I am not
making the order pursuant to section 27(1)(v). In respect
of application 440 of 2001 I will be asking the Registrar
to cease that file, and it will be part of application 1039
of 2000. The matters are effectively the same matter, and,
in fact, in my view, the approach made to the Commission
by application 440 of 2001 could have effectively been
made by correspondence to the Commission because the
applicant is seeking that matter 1039 of 2000 be reinstated
or revived.
This deals with the point made on behalf of the respondent
that application 440 of 2001 is a separate application. It
will no longer be a separate application. In saying that I
would indicate that I have the power under section
27(1)(m) to correct any defects in that regard, and I would
see it as such. Likewise, if I am wrong on that point, then
clearly I have the power to act without regard to
technicalities or legal form.
In short form, the order of 16 February 2001 will be
revoked and Mr Lane’s section 29 application will be
returned to conciliation.
The respondent contends that the Commission does not
have the power to entertain application 440 of 2001, as
by virtue of the order of 16 February 2001, he says the
Commission is functus officio in respect of Mr Lane’s
section 29 application. Clearly by my decision I do not
consider this to be the case. Although it did not occur in
this matter, arguably the matter could not have been
dismissed as no hearing was convened. However, the
matter was clearly intended to be finalised by the
Commission on the premise that settlement had been
achieved.
Section 27(1)(a) of the Act states that the Commission
may, and I paraphrase
“refrain from further hearing or determining the
matter or part if it is satisfied—
(iv) that for any other reason the matter or part
should be dismissed or the hearing thereof
discontinued, as the case may be;”
The applicant raises the decision of his Honour the
President in Kevin William Cuneo, Barry Patrick Duck
and Kevin Alban Foreman v The United Firefighters Union
of Western Australia 75 WAIG 2344 @ 2345 where he
states—
“It is noteworthy, of course, under s.27 that the Commission may dismiss part of a matter or refrain from
hearing a matter or part of it. Of course, if the Commission refrains from further hearing a matter or part
thereof it has power to reconsider the question and
is not functus officio.”
I would concur with those comments which are relevant
to this matter and say in not dismissing the matter, but
rather refraining from hearing the matter by its
discontinuance, the Commission is not functus officio.
If I am wrong on this point, and the Commission is functus
officio, then I would note the decision of Quentin Redvers
Cook v Australia Postal Corporation [1997] 597 FCA
which covers a useful exposition of the concept of functus
officio. The judgment refers to a decision in Ex parte
Hassell; Re Quirk [1937] 37 SR(NSW) 192, Davidson J
with whom Street and Maxwell JJ concurred, at 195:
“It is established by the cases to which reference has
been made that, when an arbitrator or judicial
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officer has given his award or adjudication, as the
case may be, he or she is functus officio, and cannot
add to, amend, or detract from what he had done.”
The judgment in Cook also says:
“the functus officio concept is referable only where
the duty concerned has been finally performed, by a
relevant order or award or decision, and not where
some mere interim or preliminary conclusion has
been reached; an interlocutory order may be set
aside.”
Further the Cook judgment states:
“Perhaps like most, if not all, rules, exceptions to its
strict application have developed. The “slip rule”
constitutes the major exception to the general rule
of functus officio and admits corrections in respect
of a clerical mistake or an error arising from an accidental slip or omission. A detailed consideration of
the slip rule is contained in Arnett v Holloway [1960]
VR 22. Apart from the slip rule, there is also recognised, at least for a court but which may be doubted
for an administrative body, an inherent power after
judgment to correct an order so as to give effect to
the court’s true meaning and intention. In the absence of a relevant “slip” or imperfect formulation
of the true intent, the remedy for correction must
and can only be by way of appeal, where available,
or, perhaps, by a fresh action of the matter which is
not estopped in some way such as being res judicata
(that is the subject matter has been adjudicated upon).
Halsbury’s Laws of England 4th ed Vol 2 at par 613
and Vol 26 at pars 566, 557.”
16 In the context of this matter, having found there is an
error and having regard to section 26 of the Act, if the
Commission is functus officio, and I do not consider this
to be the case, then I consider the “slip rule’ would apply.
For the Commission to correct the clear error that has
been made, the original order discontinuing Mr Lane’s
section 29 application would have to be revoked. In that
sense I note also in the decision of Cook v Australian
Postal Corporation (op cit) the following:
“Whether “the purposes of justice” will, even perhaps in a more refined way rather than a judicial
discretion at large, become an exception to the functus officio rule must remain moot.”
Clearly in the context of the Western Australian Industrial
Relations Act, 1979 this is a resort to section 26 as sought
by the applicant.

WHEREAS the matter was unable to be resolved and was
referred for hearing and determination; and
WHEREAS the Commission finds that the order of 16 February 2001 in matter number 1039 of 2000 was made in error;
NOW THEREFORE, the Commission, pursuant to powers
under section 27(1)(m) of the Act and having regard to equity,
good conscience and the substantial merits of the matter hereby
orders—
THAT the order of 16 February 2001 in matter number
1039 of 2000 be revoked.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
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Result
Representation
Applicant
Respondent

Order discontinuing application 1039 of
2000 is revoked

5

Mr M Bennett of Counsel
Mr S Shepard of Counsel

_______________________________________________________________________________

Order.
WHEREAS this is an application made pursuant to section
27(1)(v) of the Industrial Relations Act 1979 (the Act) seeking to set aside the order discontinuing matter number 1039
of 2000; and
WHEREAS this matter came on for conference pursuant to
section 32 of the Act on 9 and 23 April 2001; and

Unfairly Dismissed/Compensation of
$8,198
Mr J. Sicard (of Counsel) appeared on
behalf of the Applicant
Mr T. Mijatovic (of Counsel) appeared
on behalf of the Respondent

____________________________________________________________________________
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Supplementary
Reasons for Decision
On 19th January the Commission issued Reasons for
Decision in this matter, it found that the dismissal of the
Applicant by the Respondent was harsh and unfair.
The Commission concluded that reinstatement was not
possible and it proceeded to examine the question of
compensation.
In paragraph fifteen of its Reasons for Decision of 19th
January 2001 the Commission set out the issues relating
to compensation which were then before it. There were
no submissions from the Respondent concerning the
quantum of compensation and on the basis of the
submissions received from Counsel for the Applicant the
Commission awarded the sum of $10,000 compensation.
Minutes of Proposed Order issued, the Commission was
then advised that the Respondent had engaged Counsel
and at the Speaking to the Minutes held on 22nd February
2001, Mr Mijatovic of Counsel who then appeared for
the Respondent argued a motion to reopen for his client
to make further submissions concerning the quantum of
compensation.
After hearing Mr Mijatovic the Commission decided to
reopen the matter. The proceedings were adjourned and
were relisted for 20th April 2001 in order to hear from
Counsel on the quantum of compensation alone. On 20th
April 2000 both of the parties presented affidavits on
behalf of the Respondent, from Ms Jo Ghirardi an affidavit
sworn on 19th March 2000 and on behalf of the Applicant
Iain Lawless an affidavit which it appears was sworn
around 19th April 2000 before a Justice of the Peace
outside this jurisdiction.
The Commission has considered and attached the
appropriate weight to both of the affidavits, has reviewed
the transcript referred to it by Counsel and is taken into
account submissions made during the hearing on 20th April
2000.
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The relevant facts as they relate to economic loss are that
the Applicant was unemployed from 3rd November 1999
until 10th December 1999 and during this period it is
undisputed that he took a holiday away from Perth.
According to him,on his return he commenced by looking
for work. He was successful in obtaining casual
employment at Frazer’s Restaurant between 10 th
December to 25th December 1999. There was a gap in
employment until 2 nd January 2000 when he was
employed as a casual at King Street Café. Between 3rd
January and 20th February 2000 he was unemployed. On
the 21st February 2000 he commenced employment at
Oriele Café on a full time basis.
8 The Respondent says that there is no loss that the
Applicant can point to because in the period in which he
was unemployed he did not attempt to sufficiently mitigate
his loss. In the period between 3rd November 1999 to 10th
December 1999 he was first of all on holiday in Thailand
then apparently resting, certainly he did not produce any
evidence that he sought work up until 10th December
1999. There is similarly no evidence of any real effort to
obtain work between 3rd January and 21st February 2000,
therefore the Applicant failed to mitigate his loss during
those periods. For the balance of the period during 3rd
November 1999 to 21st February 2000 he was in paid
employment at salary rates higher than that he was
receiving with the Respondent and therefore suffered no
loss.
9 The thrust of the argument of Mr Sicard of Counsel who
appeared for the Applicant is that there is a clear period
of time between 19th November and 10th December 1999
and 2nd January 2000 and 21st February 2000 when the
Applicant was not employed at all and when he was
looking for gainfull employment, proof of which is that
he succeeded on three occasions in obtaining some.
10 It is implicit in that submission that the Applicant finds it
difficult to argue that between 3rd November 1999 and
19 th November 1999 that his activities could be
categorised as those which one must undertake to mitigate
a loss.
11 Having considered the submissions of the parties the
Commission is obliged to apply the law relating to finding
of loss and injury and the assessment of compensation as
it is described in the cases Manning v Huntingdale
Veterinary Clinic (1998) 78 WAIG 1107; Bogunovich v
Bayside Western Australia Pty Ltd (1999) 79 WAIG 8;
Capewell v Cadbury Schweppes Australia Ltd (1998) 78
WAIG 299 and Gilmore and Another v Cecil Bros and
Others (1998) 78 WAIG 1999. Duties of the Commission
insofar as loss is concerned have been further explained
by the Full Bench in Nicholas Richard Lynham v La Targo
Pty Ltd (Delivered 29th March 2000 Citation No. 2000
WAIRC 02420 unreported) where among other things the
Full Bench has noted that “an injury is constituted interalia
by humiliation, injury to feelings, the result of callous
treatment, loss of reputation and nervous shock. Because
s23 of the Act has the characteristics of the statutory fact
it was open to find that if an applicant is shocked, stressed
and indeed by the nature of treatment meted out to him
was humiliated and suffered injury that is injury of the
character contemplated by the Act and for which
compensation ought to be awarded”. In Lynham’s Case
(op cit) where at first instance the Commission had found
there was no injury to the Appellant at all, the Full Bench
decided that a fair award for the injury on the facts would
have been $4,500 but because the agent for Lynham told
the Full Bench his client would be content with less,
namely $3,500, that sum was awarded.
12 As to loss in present context the Respondent says that the
Applicant was able to obtain work in quality restaurants
after the dismissal is proof that he was not injured at all,
because it follows that he would not have been able to
obtain work in these establishments if his name had been
damaged in any way. The evidence of the Applicant is to
the contrary. He says injury to him personally and to his
reputation is profound. Exhibit G3 contains newspaper
cuttings relevant to these events. If it describes anything
it identifies that the Applicant was a person of considerable
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professional notoriety in the hospitality industry and
particularly the fine dining restaurant part of the market.
It is open to find that in this context a contested dismissal
from a restaurant that carried his name would damage
his reputation and cause him hurt and humiliation.
However I do not accept that the Applicant continues to
suffer an impact upon his professional reputation,
although this might well be through his own efforts. In
all of the circumstances it is appropriate that an award be
made to him for injury. As the Full Bench said in Lynham’s
Case (op cit) the quantum of compensation for injury
remains an open question. In the circumstances I believe
a fair award for an injury suffered would be in the sum of
$2,500.
13 I accept that the total period of 15 weeks during which
the Applicant was not earning money between 4 th
November 1999 and 20th February 2000 should be
decreased by 5 weeks during which time it is more likely
than not that he did not make sufficient efforts to mitigate
his loss. This means that the loss calculated on the basis
of $759 gross per week, is $7,690 less earnings totalling
$1,992; being a total loss of $5,698 plus $2,500 for injury
making a grand total of $8,198. Orders will issue that the
Applicant was unfairly dismissed, that reinstatement
would be unavailing and that he be compensated for loss
and injury in the sum of $8,198.

2001 WAIRC 02735
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
IAIN LAWLESS, APPLICANT
v.
GHIRARDI RESTAURANT PTY LTD
(ACN 081 550 469), RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
FRIDAY, 4 MAY 2001
FILE NO
APPLICATION 1822 OF 1999
CITATION NO. 2001 WAIRC 02735
_______________________________________________________________________________

Result

Unfairly Dismissed/Compensation of
$8,198

_______________________________________________________________________________

Order.
HAVING heard Mr J. Sicard (of Counsel), on behalf of the
Applicant and Mr T. Mijatovic (of Counsel) on behalf of the
Respondent, the Commission pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—
1. THAT the Applicant was unfairly dismissed.
2. THAT reinstatement would be unavailing.
3. THAT the Respondent pay the Applicant the sum of
$8,198.00 for compensation for loss and injury.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
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Reasons for Decision (Extemporaneous).
The Commission has before it an application by Ms Jean
Loth saying that she has not been paid the benefit due to
her under her contract of employment with her former
employer. The material before the Commission consists
of Ms Loth’s own evidence, which she has given under
oath, and with due respect to her, I assess her evidence as
being given in an honest and straightforward manner and
I do accept her evidence.
I therefore find that Ms Loth was employed by the
Children’s Therapy & Education Clinic as she alleges. I
do so in the knowledge that none of the payslips that she
showed to the Commission carried the respondent’s name
and there is no document from the respondent which
shows that she was an employee. Nevertheless, it would
seem to me from the paperwork that has been received
by the Commission and from Ms Loth’s own evidence
that she was employed by that body.
I am also satisfied from the documents, particularly exhibit
1, that she has worked the hours that she has worked and
I also accept her evidence that she has not been paid for
those hours worked.
Accordingly, and in summary form, it states the obvious
to say that Ms Loth was entitled to be paid $27.00 per
hour for each of the hours that she worked. That is clearly
an entitlement under her contract. I am satisfied that she
has worked the hours that she has indicated and that she
has not been paid for those hours. It simply follows,
therefore, that an order should now issue which requires
the Children’s Therapy & Education Clinic to forthwith
pay Ms Loth the sum that she has claimed.
It would seem that the appropriate order to issue is that
the Children’s Therapy & Education Clinic forthwith pay
to Ms Jean Loth the sum of $3,964.00, less the appropriate
taxation, by way of a benefit due to her under her contract
of employment.
I order accordingly.

2001 WAIRC 02979
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
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JEAN LOTH, APPLICANT
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FILE NO
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_______________________________________________________________________________

Result
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Applicant
Respondent

81 W.A.I.G.

Application alleging denied contractual
entitlements granted.
Ms J. Loth
No appearance on behalf of the
respondent.

_______________________________________________________________________________

Order.
HAVING HEARD Ms J. Loth on behalf of herself as the applicant and there being no appearance on behalf of the
respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby—
(A) DECLARES THAT Jean Loth has been denied a benefit due to her under her contract of employment
with the Children’s Therapy and Education Clinic;
(B) ORDERS THAT the Children’s Therapy and Education Clinic forthwith pay Jean Loth the sum of
$3,964.00 less the appropriate taxation by way of a
benefit due to her under her contract of employment.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

2001 WAIRC 02793
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
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WAYNE MANSON, APPLICANT
v.
ALLCLASS HOLDINGS PTY LTD
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CATERING
COMPANY W.A., RESPONDENT
CORAM
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DELIVERED
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FILE NO
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CITATION NO. 2001 WAIRC 02793
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Result
Representation
Applicant
Respondent

Application for unfair dismissal and
contractual benefits dismissed
in person
Mr C Fayle as agent

_______________________________________________________________________________

1

2

Reasons for Decision.
Wayne Manson (“the Applicant”) made an application
under s.29(1)(b)(i) of the Industrial Relations Act 1979
(“the Act”) for orders pursuant to s.23A of the Act. The
Applicant claims that he was harshly, oppressively or
unfairly dismissed by Allclass Holdings Pty Ltd trading
as Gourmet Professional Catering Company WA (“the
Respondent”). The Applicant also claims that he has been
denied a benefit not being a benefit arising from an award
or order to which he is entitled under his contract of
employment. His claim for contractual benefits is for
$263.40, being two weeks pay at 10 hours per week at
the rate of $13.17 per hour. The Applicant claims that at
the time his employment was terminated his contract of
employment was for 40 hours per week. The Applicant
was paid two weeks pay in lieu of notice, calculated at
30 hours per week at $13.17 per hour. Accordingly he
claims the pay he received in lieu of notice should have
been calculated at 40 hours per week.
At the time of termination of his employment the
Applicant was employed by the Respondent as Food
Production Manager. The Applicant was employed by
the Respondent on 1 November 1999 when the
Respondent purchased the business of Gourmet
Professional Catering Company WA from its former
owner Garrett Nominees. The Applicant had been
employed by Garrett Nominees as a Kitchenhand from
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August 1998. When the Respondent purchased the
business it offered employment to the Applicant as a
Kitchenhand. A couple of weeks later the Applicant was
offered and accepted the position as Food Production
Manager on the basis of permanent part-time work for
no less than 30 hours per week. However during the
currency of the Applicant’s employment with the
Respondent he usually worked an average of 45 hours
per week.
The Applicant’s employment was terminated on Tuesday,
17 October 2000. The Respondent says that the
Applicant’s employment was terminated because of an
incident involving misconduct and negligence on Sunday
15 October 2000.
On 15 October 2000, the Applicant was late in returning
the Respondent’s van to its commercial kitchen at
Bayswater which caused the late delivery of food to a
function in Wanneroo. The Respondent says that the
Applicant attempted to blame an apprentice for the food
being delivered late which in the circumstances
constituted misconduct. Further, after the apprentice had
left to take the van to the function the Applicant failed to
lock the premises. The Respondent says he was negligent
in failing to secure the property. In addition the Applicant
had on two previous occasions failed to secure premises
and had been warned that he was required to ensure the
premises were locked. The Respondent says that in all
the circumstances it was entitled to summarily dismiss
the Applicant. However it did not do so and paid the
Applicant two weeks pay in lieu of notice.
The Applicant’s duties and responsibilities as Food
Production Manager included food preparation,
supervision of staff, quality of timeliness of orders,
occupational health, safety and hygiene.
The Respondent contends that it had a reasonable working
relationship with the Applicant during the currency of
his employment but that a series of events occurred which
made it clear that the Applicant could not be relied upon.
The Respondent’s Directors, Mr Tim Parry and Mr
Christian Kelly, testified that in December 1999 the front
door of the Respondent’s commercial kitchen was left
open on a Sunday. The front door to the building had
direct access into the rest of the premises. The door was
not discovered to be unlocked until the next morning.
The Applicant was rostered for work on the Sunday. Both
Mr Parry and Mr Kelly gave evidence that Mr Kelly spoke
to the Applicant and informed him that as Food Production
Manager he was responsible for ensuring that at the end
of the day the premises were secured. The Applicant
denied that the door had been left open or that he had
been spoken to by the Directors about ensuring the
premises were locked at the end of his shift in December
1999.
In the beginning of August 2000, the Applicant was
promoted to the position of Function Manager at the La
Traviata Function Centre in Scarborough (“La Traviata”).
The premises had been recently purchased by the
Respondent so as to provide a permanent function centre
for clients. Although the Applicant continued to be
engaged on the basis of permanent part-time employment
with guaranteed hours of a minimum of 30 hours per
week, he worked at La Traviata as the Function Manager
for about two months and his average hours were
approximately 60 hours per week.
On 9 September 2000, a function was held for an ex-staff
member at La Traviata. The Applicant started work at
about midday and worked until about 2am the following
morning. The Applicant testified that he was the last to
leave the building and that he locked up the premises
before he left. However the next morning one of the staff
members who worked the previous night went to the
building to pick up an item of clothing. When she arrived
she found the back door open and swinging in the wind.
She called the police, who attended and secured the
premises. The Applicant met with Mr Parry and Mr Kelly
the next morning. They informed him the premises had
been left unlocked. The Applicant testified that he told
them he had checked all the doors in the building prior to
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leaving. Both Mr Parry and Mr Kelly testified that they
informed him again it was part of the Applicant’s job to
ensure that the premises were secure and that if this
occurred again his employment was in jeopardy. The
Applicant strongly denied that he was warned at that
meeting that his employment would be in jeopardy if he
failed to secure premises.
A few days after this incident the Applicant approached
Mr Parry and Mr Kelly for a pay rise as he was working
long hours as the Manager of La Traviata Function Centre.
He told Mr Parry and Mr Kelly that if a pay rise was not
forthcoming he wanted to be returned to his previous
position as Food Production Manager and he wanted to
be employed full-time in that position. Mr Parry testified
they were unable to afford to provide the Applicant with
a pay rise so they agreed he could return to his previous
position as Food Production Manager. The Applicant
testified that Mr Parry agreed that he would be re-engaged
in that position on the basis of permanent full-time.
However both Mr Kelly and Mr Parry testified that they
did not agree to vary his guaranteed minimum hours per
week.
The Applicant recommenced working in the position of
Food Production Manager. On Saturday, 14 October 2000
the Applicant worked at La Traviata from 7.00am in the
morning until 11.00pm at night (with a three hour break).
He said he took the food from the commercial kitchen
down to La Traviata in the work van, prepared it, heated
it up and served a buffet. He was rostered off the next
day. Prior to finishing work on Saturday night he spoke
to Mr Parry and asked if he could take the van home and
return the van back to the commercial factory in
Bayswater the next morning. Mr Parry agreed and the
Applicant drove the van to his home in Dianella that night.
The next morning he drove into the city in another vehicle
and dropped his girlfriend off as she was going on a tour
of the Swan Valley. He returned home, watched television
and fell asleep. He said he woke about 12 o’clock to the
sound of his work mobile phone ringing. He said Mr Parry
was ringing and asked, “Where is the work van? It hasn’t
been returned to work yet”. He said he immediately got
in the van and drove to Bayswater within 15 minutes. He
said when he arrived Shane Callahan a second year
apprentice was preparing the final stages of a job. He
said he helped Mr Callahan finish the job and load all the
food into the van. Mr Callahan departed and he (the
Applicant) cleaned up the kitchen and left the premises
by leaving through the side door. He said he locked the
side door and closed the side gate to the kitchen entrance
and his friend picked him up about 1.15pm. The Applicant
testified that he rang Mr Parry when he got home,
apologised for returning the work van late and explained
that even if he returned the van on time that Mr
McCallahan did not have the job ready to depart as he
still needed to pack up and had not finished preparing a
few dressings for salads.
Mr Parry testified that the side door can be opened or
locked from the inside, however, that only he and Mr
Kelly have a key to open the door from the outside, that
all other employees including the Applicant have keys to
the front door. The Applicant denied this was the case, he
testified that he and the two apprentices had keys to the
side door. The effect of his evidence was that it was
necessary to have a key to the side door to load the van,
as it would be impracticable to load the van with food
from the front entrance as they would have to take the
food through the office.
The Applicant testified that he worked the next day,
Monday 16 October 2000, from 7.00am until 6.00pm at
the commercial kitchen and that Mr Parry also worked at
the same premises that day. He said that Mr Callahan
was not there as he was at TAFE.
The Applicant said that on the next morning, Mrs
Josephine Parry telephoned him and asked if he could
come in early. He said that when he arrived at work Mr
Parry called him outside with Mr Callahan and another
chef, Mr Mark Richards. The Applicant testified that Mr
Parry told him that he discussed with Mr Callahan what
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had happened on the Sunday and said that Mr Callahan
had found the front door unlocked when he returned from
the job. The Applicant said that Mr Parry also told him
that it was a disgraceful effort in the kitchen on the
Monday, that the jobs had taken too long. He said that
Mr Parry informed him that someone had to be held
accountable for the door being left unlocked, for the work
van being returned late and for the performance of the
kitchen on the Monday. He said Mr Parry then turned to
him (the Applicant), lifted up his hand, waved and said
“Bye-bye. You are finished.” The Applicant said that he
was shocked as he had had no prior indication that his
job was in jeopardy and he had only received positive
feedback in relation to his performance. Mr Parry told
him to go and collect a cheque from Mrs Parry who is the
payroll clerk. The Applicant testified that he went to the
office and spoke to Mrs Parry. She arranged for his final
pay to be calculated and presented him with a cheque for
two weeks pay in lieu of notice calculated at the rate of
30 hours per week, and pro rata annual leave. He said he
asked Mrs Parry for a reference. Mrs Parry provided a
written reference that stated—
“Wayne Manson worked for Gourmet Professional
Catering for 3 years.
In that time he showed enthusiasm, honesty, and reliability.
His duties were Kitchen Management, food preparation, driver, function Co-ordinator and many
others.
Wayne works well in a Team environment as well as
trustworthy on his own.
We wish Wayne well in the future and anyone who
employs him will not be disappointed.”
The Applicant testified that he was shocked by the
dismissal and he felt his self worth had been stripped
away. He said it affected his ability to look for work. The
Applicant did however obtain some casual work as a cook
in December 2000 and installing tile heating mats into
new and established homes. In early February 2001, he
commenced employment as a trainee car salesman. At
the time of the hearing of the application the Applicant
had secured permanent employment as a car salesman.
Mr Parry testified that on Saturday, 14 October 2000, the
Applicant approached him and asked whether he could
take the van and equipment back to Bayswater early
Sunday morning. Mr Parry said he agreed on the condition
the van was returned by 10.30am because a job had to be
delivered to Wanneroo and that the serving time for the
food was 1.00pm. He said Mr Callahan needed the van
and the equipment in the van back by 10.00am at the
latest, so he could complete the job and load the van up
in time to get to the function. Mr Parry testified that at
about 10.00 o’clock in the morning Mr Callahan
telephoned him and said that he was worried because the
van was not at the Bayswater factory. Mr Callahan told
him he had finished the job, but that he needed to put the
salads in the bowls and the bowls were in the van. Mr
Parry said he tried to ring Mr Manson on his mobile phone
several times and left several messages. He said that the
Applicant finally answered the phone at about 11.45am.
He said that the Applicant apologised for sleeping on the
lounge and informed him (Mr Parry) that he would get
the van to the factory as soon as possible.
Mr Kelly testified that the Wanneroo job was about 45
minutes drive away from the commercial kitchen and it
was a 40th birthday function for the parents of one of his
friends. He said the food was supposed to arrive at the
function at 12.15pm and to be served at 1.00pm.
Mr Parry testified that the Applicant was not at work on
Monday, 16 October 2000, and that on Tuesday morning,
17 October 2000, he spoke to Mr Callahan about what
had occurred on Sunday. He said that Mr Callahan
informed him that he was not late, that the Applicant had
made him late by the van arriving with the equipment
late. He said that Mr Callahan also informed him that
when he returned back to the factory at approximately
7.30pm the front door of the building was open.
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18 Mr Parry testified that when the Applicant arrived at work
on 17 October 2000, he called the Applicant outside
together with Mr Callahan and Mr Richards. Mr Parry
testified that the Applicant blamed Mr Callahan for being
late. He said he turned to Mr Callahan who repeated that
he was not late, that he was made late because he (the
Applicant) was late with the van. Mr Parry said he then
looked at the Applicant who shrugged his shoulders. He
then asked the Applicant, “Who was responsible for the
premises being unlocked?” to which the Applicant said,
“I was”. Mr Parry said he then said to the Applicant that
this had happened on three occasions, his conduct was
totally unacceptable, and he could not employ someone
who keeps doing this. He then told the Applicant that he
was dismissed, that he could pick up a cheque from Mrs
Parry on his way out for his last two weeks pay and he
then said, “Bye-bye”. Mr Parry testified that he felt he
had no choice but to dismiss the Applicant because he
could not trust the Applicant with his property.
19 Mr Richards testified that in October 2000 he was
employed by the Respondent as a casual chef. He said
that on 17 October 2000, Mr Parry asked him to go outside
whilst he spoke to the Applicant. Mr Richards gave
evidence which substantially corroborated Mr Parry’s
version as to what was said outside the building of the
commercial kitchen that morning.
20 Mrs Parry gave evidence that she is the Respondent’s pay
mistress. She said the pay records for the Applicant
indicate that the Applicant was employed as a Kitchen
Production Manager on a permanent part-time basis for
a minimum of 30 hours per week. She said the Applicant
was upset when he came in for his final pay and asked if
she could write him a reference to enable him to get
another job. She testified she did so but did not speak to
the Directors or anyone else involved in the company
prior to preparing the reference.
21 The onus is on the Applicant to demonstrate on the
balance of probabilities that he was harshly, oppressively
or unfairly dismissed.
22 In determining whether a dismissal is harsh, oppressive
or unfair, the Commission must apply the principle that
it is the legal right of the employer to terminate unless
the right to do so has been exercised so harshly or
oppressively against the employee so as to amount to an
abuse of that right (Ronald David Miles, Norma Shirley
Miles and Lee Gavin Miles and Rose & Crown Hiring
Service trading as The Undercliffe Nursing Home v The
Federated Miscellaneous Workers’ Union of Australia,
Hospital, Service and Miscellaneous, WA Branch (1985)
65 WAIG 385).
23 The Applicant contends that his termination was
industrially unfair because he was a loyal employee who
had been promoted within the company. He says it was
unfair for the Respondent to dismiss him because he
delivered the work van 30 minutes late on his rostered
day off and because he caused the premises to remain
unlocked for a period of five hours. The Applicant
contends that before his employment was terminated the
Respondent failed to consider that prior to 15 October
2000, he had never returned the work van late or failed to
properly secure the work premises. He also says that the
Respondent failed to consider that the front door is never
usually used on weekends, that it was reasonable to expect
a mistake. He also contends that the employer failed to
consider a different punishment such as a warning. Further
he contends that the dismissal was oppressive, because
the termination was not carried out in private.
Conclusion
24 The Applicant conceded that he was responsible for the
door being unlocked on Sunday, 15 October 2000.
25 I accept the evidence given by Mr Parry that the van
contained equipment such as bowls which were required
by Mr Callahan to finish preparing for the Wanneroo job
and that the failure to return the van and equipment caused
the food to be delivered late. I find that even though it
was the Applicant’s rostered day off, as Food Production
Manager and because he undertook to return the van and
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equipment, he was responsible for the timeliness of the
order.
Whilst the conduct in failing to return the van in time
may not of itself be sufficient to justify termination, I am
satisfied that his failure to secure the premises on 15
October 2000 caused the Respondent’s Directors to lose
trust in the Applicant, as it is clear that this was not the
first time that the Applicant had failed to secure premises.
Even if the Applicant’s evidence is accepted that he did
not receive a warning in December 1999 that the
commercial kitchen at Bayswater had been left unsecured,
it is apparent that the premises at La Traviata were left
unsecured on the evening of 9 September 2000, as his
own evidence establishes that he was the last person to
leave those premises on the night in question.
Whilst Mr Parry should have informed the Applicant in
private that his employment was terminated, I am satisfied
that the Applicant was afforded an adequate opportunity
to put his version of events, prior to Mr Parry informing
him that his employment was terminated.
Having considered all of the evidence I have concluded
that the Applicant has been unable to discharge the onus
of proof that he was harshly, oppressively or unfairly
dismissed.
In relation to the Applicant’s claim for denied contractual
benefits, whilst Mr Parry said in his evidence that on
average the Applicant worked between 40 to 60 hours
per week, he testified that he could not vary the Applicant’s
guarantee of a minimum of 30 hours per week because
business was insecure. I understand what he meant by
that was that he was unsure whether La Traviata would
continue to generate sufficient business to enable the
Respondent to offer the Applicant ongoing full-time
employment.
Having considered all of the evidence, including the pay
records, I have concluded that the Applicant has been
unable to discharge the onus of proof that at the time of
termination of his employment his contract of
employment was for 40 hours work per week.
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3

Reasons for Decision.
Ms March was employed at the Hungry Hollow Tavern
as a bar attendant for approximately four weeks prior to
her dismissal. She claims that her dismissal, on Melbourne
Cup night 1999, occurred when she was working under
pressure, that the manager at the time, Mr Jordan, was
affected by alcohol and abusive and that for a period of
over three hours two patrons harassed her causing her
distress. Mr Jordan then instructed that she be dismissed.
The respondent’s position is outlined in a statement that
Mr Jordan made for the respondent prior to him leaving
the State. The statement is unsworn and for that matter,
undated, although it bears a facsimile transmission date
in April 2000. While Mr Smith, who appeared on behalf
of Ms March, objected to the admission of the statement
as evidence, the statement is at least part of the record
outlining the respondent’s position. It states that Ms
March was employed as a casual experienced bar
attendant for three weeks at approximately 15 hours per
week, depending upon demand. She was expected to work
quickly, to work as part of a team and to keep the work
area clean and hygienic. Mr Jordan’s statement is that he
spoke to Ms March regarding her lack of friendliness,
speed, enthusiasm and cleanliness and therefore placed
her on slower shifts. He had expected the 1999 Melbourne
Cup night to be as slow as it apparently had been in 1998.
Ms March had been rostered, together with Denise,
another bar attendant, and Doug, who was an assistant
manager. Two other employees were rostered in the
restaurant. The 1999 Melbourne Cup night was, in fact, a
busy night; so busy that management had to assist behind
the bar. Mr Jordan’s statement says that he spoke to Ms
March about her attitude and her speed on that particular
night; he states that Doug told him he, too, had spoken to
Ms March on a number of occasions and following this
discussion he, Mr Jordan, instructed Doug, as he was in
charge of the shift, to dismiss Ms March and explain to
her the reasons.
When the matter was heard by the Commission, Ms
March gave evidence and also called evidence from a
friend, Mr Darcy, whom she had telephoned shortly after
her dismissal. For the respondent, evidence was called
from a director of the respondent, Mr Daqui, who had
been at the tavern on the night in question and had at one
stage helped behind the bar. The respondent also tendered
the statement from Mr Jordan. Over the objection of Mr
Smith, I accepted the statement as evidence. I did so noting
that the Commission is not bound by the rules of evidence,
that the maker of the statement was no longer employed
by the respondent and no longer resident in the State,
and had not been so since, apparently, some five months
after the night in question. I did so on the stated
understanding that the authorities say that a greater weight
is to be given to sworn evidence, particularly oral evidence
which is tested by cross-examination in court, than to
mere statements or statutory declarations: See WA Branch,
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Australasian Meat Industry Employees’ Union v. Harris
(1994) 74 WAIG 214 at 216. That does not mean,
however, that the statement has no weight at all. There
are parts of the statement which are consistent with other
evidence before the Commission and in those cases I am
prepared to give weight to Mr Jordan’s statement.
4 I do note that even if the delay to this matter had not
occurred, Mr Jordan would not have been present in the
State at the time the hearing of this claim would otherwise
have occurred. The issues that arise from the respondent
relying only upon his written statement would have
existed in any event.
5 I turn to consider the evidence regarding Ms March’s
status. Ms March’s evidence is that she enquired about a
job on her own initiative and spoke to Mr Jordan. She
was offered a part time position of 20 to 25 hours per
week and she commenced employment the following
week, being a date in mid October 1999. The respondent,
through its director Mr Gardiner, submitted that Ms March
was employed as a casual employee. Mr Jordan’s
statement also is that Ms March was employed as a casual
employee.
6 Ms March’s evidence is that she worked according to a
roster which changed every week and she did not know
in advance the precise hours which she would be asked
to work. The time and wages record for the four weeks
of her employment show, respectively, 20¼, 15½, 15¼
and 10½ hours per week (the last figure being a short
week). I also note that when Ms March’s application was
lodged in this Commission, it described Ms March’s
employment as “casual”. While the Commission is not a
court of pleadings and the Notice of Application was not
completed by Ms March herself, I attach some
significance to the Notice of Application. I do so because
it is a document more contemporaneous with the events
in question than Ms March’s current evidence. Even
though it was completed by her legal representative, I
assume the detail of the application results from Ms
March’s instructions. For that reason I have not preferred
Ms March’s oral evidence regarding her status to the other
evidence, including the statement of Mr Jordan.
7 On balance I find that Ms March was a casual employee.
I am influenced in this conclusion particularly by the
variability of her hours and that she did not know in
advance the precise hours which she would be asked to
work. This conclusion is significant because the tenure
of employment of a casual employee is substantially
different to the tenure of a part-time employee. This is
recognised by the Hotel and Tavern Workers Award to
which Mr Smith referred. A casual employee may be
terminated with one hour’s notice; for a part-time
employee, one week’s notice is required.
8 That is not to say that I think Ms March was engaged for
a fixed term of 3 weeks. To the extent that Mr Jordan’s
statement may be read such that she was engaged only
for a three week period, and I am not sure that it is meant
to be read that way, I find that no time limit was agreed
between Mr Jordan and Ms March.
9 Although Ms March’s evidence is that she was employed
to work 20-25 hours per week, the evidence shows that
in fact she worked an average between 15 and 20 hours
per week. The hours she actually worked are more
consistent with, and thus corroborate, the hours stated in
Mr Jordan’s statement. It is an additional reason why I
give a greater weight to Mr Jordan’s statement than its
status would otherwise permit.
10 I turn to consider the claim by Ms March that she was
unfairly dismissed. Ms March’s evidence is that she
commenced the shift at 6:00pm. There was no set finishing
time for the shift. The end of the shift would depend upon
the demand for her services. I accept Ms March’s evidence
that the tavern licence would expire at midnight and that
her shift would not continue past midnight. However, there
was no set finishing time.
11 Her evidence is that from the commencement of her shift
she was “flat out” to approximately 8:00pm. There was
only one till. She had very little time to clean up. At
approximately 7:30pm Mr Jordan assisted behind the bar.
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She observed Mr Jordan drinking “shooters”. He was
critical of the set-up of the bar and said whoever set up
the bar should be fired. At one stage Ms March asked
him to open a refrigerator door because she was carrying
a tray of glasses and he opened the wrong one and swore
at her. Some cleaning up of the till was done by Doug.
Mr Daqui assisted behind the bar for approximately 15
minutes and she assisted him with prices.
Ms March states that at approximately 8:30pm two
particular customers came in to the tavern. By
approximately 9:00pm they were making comments to
Ms March about her not talking to them and their
comments were such that it started to affect Ms March’s
work. Her evidence is that Doug eventually told them
not to make comments but to merely pay for their drinks.
She observed one of the customers spitting over the bar
and reported this to Doug. According to her evidence
Doug asked the customers to move on. The customers
remained there for a further half an hour and eventually
Ms March admits that she raised her voice to them saying
words to the effect of “finish your drinks and get out”.
Ms March was crying and everything “snowballed” from
the evening’s pressure. She observed Doug and another
person following the two customers when they left and
at the suggestion of the other bar attendant, Ms March
went out to the back and smoked a cigarette. This was at
approximately 10:00pm or perhaps 10:30pm. Doug came
to her and said words to the effect of “sorry mate”, he
had been instructed to let Ms March go because she was
too slow behind the bar.
Ms March effectively finished her employment at that
stage. She did, however, remain behind and drank a “staff”
drink on the customer’s side of the bar. At this time she
also engaged in some casual conversation with Mr Jordan
and she described Mr Jordan as slurring his words. Her
evidence is that he at times stated that she was sacked
and she was too slow and then at other times she wasn’t
sacked. She had telephoned her friend, Mr Darcy, who
then attended and eventually Mr Jordan told her and Mr
Darcy to leave the premises.
Ms March denies that during the course of her
employment overall, Mr Jordan spoke with her about her
work performance, or about her having a lack of
friendliness, speed or enthusiasm and about the cleaning
up of the work area. She believes that she was unfairly
dismissed because the night of the dismissal was an
unusually busy night and there were a number of reasons
why things did not go particularly well that night. These
included a customer who wanted eftpos, which meant
that she had to wait for the machine to operate, and the
number of people requiring service meant that she would
frequently be walking past other customers who were
waiting for attention while she was serving a customer.
Ms March called evidence from Mr Darcy, who is a
security/crowd control agent who has been a friend of
Ms March’s for some time. He came to the tavern
following her call and he observed Mr Jordan’s speech
being slightly slurred and his motor skills not accurate.
He heard Mr Jordan describe Ms March as being “too
slow”. He heard Mr Jordan indicating to Ms March that
she was sacked, and then that she was not sacked, and
even that Ms March was “useless” and at that stage, Mr
Darcy stepped in and he and Mr Jordan had a
conversation. In Mr Darcy’s words this conversation
became “quite warm” and eventually Mr Jordan asked
them both to leave.
The respondent called evidence from Mr Daqui. He
confirms that he was in the tavern earlier in the evening
and that he assisted behind the bar. He departed at
approximately 8:00pm or 8:15pm. He confirms that it
was busy behind the bar and that Ms March assisted him
regarding the prices of various drinks. He did not see or
hear anything else of relevance. I note Mr Smith’s
submission that Mr Daqui did not say that in his
observation Ms March was slow that particular evening.
Mr Daqui did say that when he first attended the tavern
that night Mr Jordan had spoken to him. Mr Jordan was,
according to Mr Daqui, a bit upset that night and did say
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to him that he (Mr Jordan) was going to make some
changes to the staff because “Ms March was not pulling
her weight” and that Mr Jordan had told her a few times
when the pressure was on.
18 The respondent called no other evidence. Mr Smith makes
the point that it would have been open to the respondent,
even if Mr Jordan was unavailable, for them to have called
at least one other person who was present on the night,
even if that person was not behind the bar, to give some
evidence in support of Mr Jordan’s statement and the
respondent’s position. The respondent did not do so.
19 I note also, however, that Ms March, through Mr Smith,
indicated an intention to call a further witness but did not
do so.
Conclusion
20 The respondent’s submission is that Ms March was
dismissed for being too slow over the course of her
employment. However, Mr Smith submitted that this was
not the genuine reason. Rather, he submitted that Ms
March was dismissed following the events of that night.
I have considered Mr Smith’s submission, and reserved
my decision to do so. With due respect to him, I do not
agree with his submission.
21 I accept the respondent’s position that it chose to dismiss
Ms March for being too slow over the course of her
employment. There is evidence which would permit that
conclusion to be reached. It is asserted in Mr Jordan’s
statement, and to some extent the evidence of Mr Darcy
is corroboration of this. Mr Darcy’s evidence is that in
the times he has observed Ms March, she “is not the fastest
and most efficient employee”, and his assessment is that
she would be approximately in the “middle of the road”
regarding efficiency. I regard this comment as indicating
that the issue which runs consistently through Mr Jordan’s
statement has credibility. I find it likely that Ms March’s
speed behind the bar may well have been the subject of
some comment, or some concern on the part of the
respondent.
22 Ms March was in her fourth week of employment. Her
hours had already been reduced from 20 to 15 per week.
She was a casual employee. Mr Gardiner submitted that
Ms March was on a trial period. Ms March denies that
Mr Jordan stated she was on a trial period and I note that
Mr Jordan’s statement does not suggest that she was on a
trial period.
23 Whether an employee is engaged for a probationary period
is a matter of fact. Some employers do engage an
employee on a probationary period. Others do not. In
this regard, Ms March claims to be employed pursuant to
the Hotel and Tavern Workers’ Award and I note in clause
7(13)—
“Upon commencement of employment an employee
may be subject to a probationary period of up to
three months.”
24 I do not read the use of the word “may” in that subclause
as imposing a probationary period when one was not
otherwise agreed. In this case, there is no evidence before
the Commission which would allow the conclusion that,
as a matter of fact, when Ms March was employed, she
was employed for a trial, or probationary period. However,
it is certainly not unusual for the first few weeks of
employment to be seen by both the employer and
employee as a period where each is getting used to how
the other operates in practice.
25 In those circumstances I accept Mr Daqui’s evidence
regarding Mr Jordan’s comment to him. Mr Daqui
presented as a truthful witness and I am not inclined to
disregard his evidence, as Mr Smith urged. While Mr
Daqui’s evidence does not prove the truth of what Mr
Jordan stated, it contributes to the weight of evidence
overall.
26 As to the circumstances of her dismissal, Ms March’s
principal complaint, as I understand it, goes to her
allegation that Mr Jordan had not been on duty that
evening, he was intoxicated, at least at one point abusive
towards her, and that the bar was understaffed on an
extremely busy evening. She states that in those
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circumstances, to dismiss her while she was having a
smoking break was unfair.
There can be little doubt that the events of the night are
largely in accordance with Ms March’s evidence. The fact
that Mr Daqui served behind the bar when he was not
familiar with pricing strongly suggests that the bar was
understaffed on an extremely busy evening. That also,
once again, is entirely consistent with Mr Jordan’s
statement where he writes that the bar was busier that
night than he had anticipated. If service was slow that
night, and it must have been, it is unfair to blame that on
Ms March. It also would have been unfair to dismiss Ms
March by reason only of the events of that evening.
However, I am not persuaded on the evidence overall that
the reason Ms March was dismissed was simply the events
of that night. I accept Mr Jordan’s statement that he had
been concerned from the first shift. I regard this as
corroborated by that fact that if, as Ms March states, she
was employed to work 20-25 hours per shift she was
rostered for less after the first week. This supports Mr
Jordan’s statement where he says he had to change Ms
March’s shifts. I find Mr Daqui’s evidence, in that context,
to be plausible. I find on the balance of probabilities that
Mr Jordan had already reached the decision to dismiss
Ms March prior to that evening.
That conclusion reduces the significance of the timing of
the dismissal. As to that, there is no evidence of when Ms
March’s shift that night would otherwise have finished.
Ms March herself does not know. There is the clear
evidence that things were quieter at 10:00pm, or perhaps
10:30pm and that the number of customers had dropped.
It appears likely therefore that Ms March was dismissed
at the time her shift would otherwise have ended. Even
though the tavern remained open for a period of time
past 10:30pm, it is not clear that Ms March would
otherwise have been required to remain on shift.
The evidence that Mr Jordan was intoxicated is also clear.
I note that he was not on shift. Nevertheless, the
appearance created by the manager of the tavern being
on the premises affected by alcohol should be a cause for
concern for the owners, with respect, even on Melbourne
cup night. In that state, he implemented the decision to
dismiss Ms March at the end of the evening and it is
entirely understandable that she would regard his decision
as wrong because of that very fact.
Nevertheless, on the evidence, it is likely he would have
implemented his decision shortly thereafter, in any event,
if he had not done so on that night. I have not found the
evidence of Mr Jordan’s condition to be decisive of Ms
March’s claim. In fact, in that context, it was proper for
him to have required the acting bar manager to dismiss
Ms March rather than do it himself.
On balance, the manner in which Ms March’s dismissal
was implemented was not professional. I can understand
Ms March being upset at her dismissal especially given
the bad conduct of the two customers referred to which
had itself caused upset. The manner of a person’s dismissal
can be a reason why a dismissal is unfair. It is however
only one factor to be taken into consideration: Shire of
Esperance v. Mouritz (1991) 71 WAIG 891. Whether the
dismissal was unfair is answered by looking at all of the
circumstances. For the reasons I have set out, and while I
have no doubt that Ms March sees things from a different
perspective, and that she enjoyed working at the tavern,
she has not discharged the onus upon her to show that
her dismissal was harsh, oppressive or unfair.
I add the following comment. Even had the opposite
conclusion been reached, and the dismissal was unfair,
the order for compensation to be made by the Commission
is most unlikely to have exceeded the wages Ms March
would have earned for a further 2 weeks time. The
authorities within the Commission make it plain that the
Commission is first to assess Ms March’s loss:
Bogunovich v. Bayside Western Australia (1998) 79 WAIG
8 at 10. The evidence that Ms March commenced
alternative employment two weeks after her dismissal is
highly significant. It is by no means clear that the loss
she experienced after that job is causally linked to her
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dismissal from the respondent. Her status as a casual
employee, at the least, makes it unclear whether, even
had the dismissal not occurred, she would have remained
continuously employed by the respondent to the end of
the year, or for a period longer than that.
34 Order accordingly.
2
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Order.
HAVING HEARD Mr D. Smith (of counsel) on behalf of the
applicant and Mr D. Gardiner on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—
That the application be dismissed.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.
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Application for costs granted in part.
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1

Reasons for Decision—Costs.
The Order issued by the Commission reserved to the
respondent in this matter liberty to apply for an order for
costs incurred as a result of the applicant’s non-attendance
at the conference held in Albany on 20 March 2001. The
respondent provided a schedule claiming the following
costs—
(a) Travel 152km
$ 76.00
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(b) Shop Assistant wages for two
persons for half a day:
$ 96.00
(c) Preparation of information for
the conference (shop assistant
hired for a week so that
preparation could be done)
$480.00
By way of reply, Mr McConkey, through his agent, has
stated that the respondent’s business is in the Denmark
township some 54kms from Albany and that the distance
therefore travelled, Denmark to Albany and return would
be a maximum of 110kms. The cost for this matter
therefore should be $55.00, utilising the figure of 50c
per kilometre apparently applied by the respondent in
the schedule.
In reply to the shop assistant wages claim, Mr McConkey
submits that it was not necessary or reasonable for both
principals of the respondent to attend the conciliation
conference. Therefore, the applicant submits that the
wages of only one shop assistant ought properly be met,
that being $48.00.
In reply to the preparation costs claimed, Mr McConkey
states that the claim is unreasonable in its entirety because
the conciliation conference is designed to be an informal
attempt to negotiate a settlement between the parties and
little or no preparation was required for that conference.
If preparation was required, it would not be for five full
eight-hour days. He states that any costs for preparation
ought to be the subject of proof by the respondent,
showing a detailed schedule of the work done and records
to establish that an “extra” shop assistant was hired for
that specific purpose over and above the normal staffing
practices at the firm.
The respondent has replied indicating that the travel cost
based upon was the distance actually travelled from their
home, and not their business, when attending the
conference. Mr Daems states that it was necessary for
both Mr and Mrs Daems to attend the conference and as
two people were taken out of the shop, two shop assistants
were necessary to maintain the minimum staff level.
Furthermore, even if the conciliation conference may be
informal, the respondent needed to present facts and the
collection of those facts involved a complicated process.
The work performed could not have been done without a
“full retreat” from the usual work routine of the business.
The respondent hired a shop assistant for the purpose
and is able to provide a record of account. The shop
assistant was hired specifically to provide Mrs Daems
time to research and collate the information.
Both parties expressly consented to the Commission
determining this matter on the basis of their written
submissions.
The consideration of the Commission is as follows—
Section 27(1)(c) gives power to the Commission to order
any party to a matter to pay to any other party such costs
and expenses as are specified in the Order, but so that no
costs shall be allowed for the services of any legal
practitioner or agent. Costs are not ordinarily awarded in
the Commission and it takes a somewhat exceptional
circumstance, such as the one which led to the Order being
made, which would warrant the Commission making an
order for costs. The Commission’s notification of
conference was posted to Mr McConkey at the address
stated in the Notice of Application. Mail was not returned
and there was no indication from Mr McConkey prior to
the conference being held that he was unable to attend.
The fact that Mr McConkey did not attend the conference
meant that the respondent’s attendance at the conference
was time largely wasted. In those circumstances, it would
seem to me to be unreasonable for the respondent to bear
the cost which was incurred in good faith.
I turn then to consider the three matters claimed—
Travel
The difference between the parties is that Mr McConkey
states that the costs should be based upon the distance
between Albany and the place of the respondent’s
business. The respondent’s claim is based upon the
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distance they travelled from their home. It appears to me
that the purpose of ordering that costs be paid is met by
reference to the distance actually travelled. If as they say,
on the day, Mr and Mrs Daems drove from their home to
Albany and thus drove 152kms, then that is the
appropriate distance for the calculation of costs. On that
basis, I would order Mr McConkey to pay the respondents
the sum of $76.00 being the sum based upon the distance
actually travelled.
Shop assistant wages
10 In relation to the claim for shop assistant wages, the
difference between the parties goes to whether or not it
would be reasonable for the respondent to have to have
employed two shop assistants rather than one for the
duration of the absence of both Mr and Mrs Daems. I
would be more inclined to accept that one shop assistant
would be needed if only Mr Daems, or Mrs Daems but
not both, attended the conference. However, I accept for
the reasons they have given that it was necessary for both
to attend the conference and I find that it is not
unreasonable to have each of them replaced during their
absence. I find the sum of $96.00 to be reasonable. I would
therefore include that in any order to issue.
Preparation Costs
11 This claim, however, in my view falls into a different
category. While the respondent may well have needed to
prepare for the conference, I regard that preparation as
directed to the need to defend the application lodged in
the Commission against the respondent. As such, it is not
a cost related to the travel and expense of attending the
conference. If, for example, the application had been rescheduled, or indeed if a further application is now lodged,
then the cost would be incurred. To put the point another
way, it is not a cost thrown away only because of Mr
McConkey’s non-attendance at the conference. It is for
that purpose only that the liberty to apply for order for
costs was reserved to the respondent. Accordingly, I would
disallow the claim for costs for preparation.
Conclusion
12 In conclusion, therefore, I find that the respondent has
made out its claim for costs to the extent of $172.00. A
Minute of Proposed Order now issues and the parties will
be given an opportunity to speak to that Minute if either
party wishes to do so.
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Application for costs granted in part.
Mr A. Chay (as agent) by way of
correspondence.
Mr A. Daems by way of correspondence.

_______________________________________________________________________________

Order—Costs.
HAVING HEARD Mr A. Chay (of counsel) on behalf of the
applicant and Mr A. Daems on behalf of the respondent both
by way of correspondence, the Commission, pursuant to the
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powers conferred on it under the Industrial Relations Act, 1979,
hereby orders:
THAT Adam William McConkey forthwith pay M &
A’s of Denmark the sum of $172.00 by way of costs.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.
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Reasons for Decision.
By this application pursuant to s 29(1)(b) of the Industrial
Relations Act 1979 (“the Act”) the applicant complains
that she was harshly, oppressively and unfairly dismissed
by the respondent on or about 30 June 2000. The applicant
seeks reinstatement by the respondent or in the alternative,
compensation.
2. The respondent denies that it treated the applicant unfairly
and opposes the order sought.
Facts
3. The applicant was employed at all material times by the
respondent in the position of co-ordinator. Her
employment commenced in April 1994 and she was
appointed co-ordinator in 1995. The respondent is an
association incorporated under the Associations
Incorporation Act 1987 and is managed by a management
committee, comprising volunteers, as appointed under
the respondent’s constitution. The respondent provides a
range of services to elderly clients in the Coolgardie Shire
region, including home help, transport, respite, personal
care, day care and meals on wheels. As co-ordinator, the
applicant was generally responsible for the day-to-day
management of the respondent, as well as liaising with
the management committee on operational matters.
4. Whilst it was not entirely clear on the evidence, it appeared
that the applicant was employed on the basis of yearly
fixed term contracts, which notionally expired at the end
of each financial year. However, the evidence was, that
the contracts were “rolled over” from year to year, such
that in effect, the employment was continuous. Whilst it
was also not entirely clear on the evidence as to what
were the applicant’s other terms and conditions of
employment, it would appear that an unexecuted written
contract of employment, annexed to the applicant’s
witness statement, formed the basis of the other terms
and conditions of employment. Perhaps importantly,
clause 2 of that document, is in the following terms—
“2.1 The employer may terminate this contract by
giving the employee not less than 14 days notice
in writing, that their employment will cease on
the expiry of the current term of contract
2.2 If employment is not terminated on the date of
expiry of the current term, the terms and conditions of this contract shall be assumed to extend
for another period.”
1.
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Whilst the term referred to in this written document was
1 January 1999 to 31 December 1999, it appeared
common ground that the successive contracts expired and
were “rolled over” at the end of each financial year, being
30 June.
6. The applicant said that in about late November 1999 she
received a telephone call from Mr Fraser, the newly
elected chairperson of the management committee, to
attend a meeting. A meeting then took place, at which
the applicant was advised that there was going to be a
“rearrangement” of the contracts to change them to a
yearly basis with all positions to be terminated and readvertised on the expiry of the then contracts. Mr Fraser
advised that this was the way that these matters should
now be handled, but assured the applicant that the process
was but a mere formality.
7. As a result of meetings of the management committee
chaired by Mr Fraser, which the applicant attended, she
felt that he was hostile to her. Additionally, a decision
was taken that the co-ordinator not attend meetings unless
invited. There appeared to follow some instability
amongst employees of the respondent, regarding the
management committee’s proposal to “spill and fill” the
staff positions. There followed in April 1999, an incident
involving a client of the respondent, that led to tensions
between the applicant and in particular, Mr Fraser,
involving the overturning of a decision by the applicant
to withdraw care from the particular client. The applicant
became concerned that she was no longer being supported
by the management committee in the management of the
day-to-day affairs of the respondent.
8. On 31 May 1999 the applicant received a letter from the
respondent in the following terms, formal parts omitted—
“The Management Committee of Coolgardie
Community Care has resolved to terminate all positions as of 30 June 2000. The purpose of the
resolution is to ensure that the services provided to
the Coolgardie and Kambalda Communities are
flexible and appropriate to the clientele.
The position of Coordinator will be advertised in
the near future and you are encouraged to apply.”
9. On the basis of the previous discussions the applicant
had with Mr Fraser, she assumed that this was a part of
the process of renewing the contracts of employment for
a four year term rather than one year terms as previously.
Because of this, she had no concerns on receiving the
letter. Subsequently, on 3 June 2000, the position of coordinator for Coolgardie was advertised. It was however,
advertised only as a part-time position for 25 hours per
week. The applicant was shocked to discover this, as she
had not been advised by anyone from the management
committee, indicating that there would be such a change
to her position. The decision to make this change was in
fact taken it would appear on the evidence of Mr Fraser,
in May 2000. The decision was to split the co-ordinator’s
position into two part time positions, one for Coolgardie
and the other for Kambalda. None of this was however,
discussed with the applicant at the material time.
10. On 30 June 2000, the applicant received a telephone call
from Ms Tomsen, who the applicant described as the “unelected secretary” of the respondent. The next day, at
approximately 4.30 pm, a meeting took place in the
applicant’s office, involving herself, a member of the
management committee, Ms Tomsen and the treasurer of
the respondent. At this meeting, the applicant was handed
a letter dated 30 June 2000, which formal parts omitted
is in the following terms—
“RE: TERMINATION OF CONTRACT
Further to the letter dated 31 May 2000 in relation
to the restruction (sic) of Coolgardie Community
Care (Inc) and services. The current position of Coordinator at 38 hours per week has been abolished
and therefore the term of your contract (sic).
You have been paid for normal wages up until the
30th June 2000. A redundancy package will be put to
the committee within 14 days and you will be informed when the decision has been made.
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We require you to hand over your keys and any other
property of Coolgardie Community Care (Inc) on
30 June 2000 at 4.30pm.
On Monday the 3 July 2000 you will be aloud (sic)
in the company of a committee member to remove
any of your personal effects documents etc.
A statement of service can be obtained from the
Chairman after the 3 July 2000. Thank you for your
services.”
11. Apparently, Mr Boucher, a member of the management
committee, had no knowledge about this event. The
applicant protested that in her view, an invalidly
constituted management committee had taken this
decision. The applicant was advised that she would need
to proceed through the interview process for the new
positions, the same as everyone else. She was required to
hand over her keys and she then left the office. The
applicant inquired of other committee members as to
whether they were aware that there were other applicants
other than the incumbent, for other advertised positions.
She was apparently advised that there were.
12. The applicant said that to the best of her knowledge, she
was the only staff member to receive a letter of termination
of employment.
13. Apparently, another person temporarily occupied the
position of co-ordinator for Coolgardie and the position
was re-advertised on 4 September. The position for a part
time co-ordinator in Kambalda was advertised on 28
August 2000.
14. The applicant subsequently applied for the position of
part-time co-ordinator for Coolgardie and attended an
interview in relation to that position. On attending the
interview, the applicant did not think that the interview
panel was impartial because two members of it were
associated with the respondent. Because of this, and
despite assurances from the chairperson that the panel
was quite impartial, the applicant declined to continue
with the interview for this position. The position was
subsequently filled and there is also now apparently, a
part-time co-ordinator in Kambalda. The applicant did
receive a “redundancy and termination package” from
the respondent of eight weeks pay in lieu of notice, two
weeks pay for each year of service and two weeks holiday
pay. This totalled $15,732 gross, $9,753.84 net.
15. Since her departure from the respondent, the applicant
has sought but has not been successful in obtaining other
employment. The applicant commenced receiving social
security benefits some 18 weeks following the termination
of her employment. She said that also since in or about
mid June 1999 she began to experience panic attacks in
relation to which she consulted her medical practitioner
and was prescribed anti-depressants. The applicant felt
in the circumstances she could no longer remain in
Coolgardie because she felt totally humiliated by what
had occurred. As at the time of these proceedings, the
applicant was still suffering regular panic attacks and
tendered in support of her condition, was a copy of a
medical opinion dated 28 November 2000 from her
medical practitioner, Dr Nadin.
Consideration
16. The applicant’s agent in support of her claim made a
number of submissions. It was said that despite there being
yearly contracts of employment, in reality, the applicant’s
employment should be regarded as continuous up until
the time of its termination. There was no evidence or
allegation that the applicant was performing poorly in
the position of co-ordinator. Furthermore, there was a
submission that relevant decisions taken by the respondent
were ultra vires the constitution of the respondent, because
a validly constituted management committee under the
respondent’s constitution did not take them. This was said
to include the termination of employment letter of 30 July
2000, and earlier decisions.
17. There were also submissions put to the Commission to
the effect that the intent of the respondent in restructuring
the affairs of the organisation by way of a “spill and fill”
was merely a device in effect, to get rid of the applicant.
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It was also submitted that there was inadequate
consultation between the respondent and the applicant as
to the proposed restructuring generally, and as it affected
her specifically. In this regard, it was therefore submitted
that the process engaged by the respondent was
fundamentally unfair and as it impacted upon her
personally, was in breach of the requirements imposed
on the respondent by the Minimum Conditions of
Employment Act 1993 (“the MCEA”). On this basis alone
it was submitted, the applicant’s dismissal was unfair.
The agent for the applicant submitted that the applicant
should be reinstated or alternatively, paid compensation
as a consequence of the unfair dismissal.
18. For the respondent, it’s agent simply said in submissions
that the respondent engaged in a genuine restructuring of
its operations to provide better delivery of services to the
Coolgardie Shire and that in accordance with the terms
of the employees’ contracts of employment, all positions
were declared vacant as of 30 June 2000. All existing
employees were invited to apply for their positions and it
was submitted that the only reason the applicant did not
get the position that she applied for, was because she
declined to continue with the selection process. It was
submitted that by reason of the terms of her contract of
employment, there was in fact and law, no dismissal. The
applicant’s contract of employment came to an end by
the effluxion of time on 30 June 2000.
19. There were also submissions put by the respondent as to
whether the decision making of the management
committee was ultra vires or not. The respondent
submitted that there was no “conspiracy” to remove her
from her position and at all material times, the respondent
acted fairly and reasonably. Also, in this regard, the
respondent submitted that it paid to the applicant a
substantial redundancy payment, which was a relevant
factor. It was therefore submitted that in all the
circumstances, the applicant had not been treated unfairly.
If the Commission was to however find unfairness,
because the applicant declined to continue with the
selection process for the co-ordinator’s position, she had
failed to mitigate her loss and as a matter of equity and
good conscience, no further order of compensation should
be made in the applicant’s favour.
20. There are a number of issues arising in this case to be
determined. Firstly, is the issue of whether the applicant
was dismissed for the purposes of the Commission’s
jurisdiction and power to entertain the present claim. In
my opinion, having regard to all of the evidence, the
applicant was clearly dismissed by the respondent and I
reject the respondent’s submissions in this regard. Whilst
it was the case that the applicant was employed under
yearly contracts of employment, it was abundantly clear
that those contracts were simply “rolled over” from year
to year. There was no evidence of any break in service
between contracts. The position was that the applicant
had an expectation that the contract would be renewed
each year and it was: Scally & Ors v Board of Management
of Sir Charles Gairdner Hospital (1996) 40 AILR 3-316;
D’Lima v Board of Management of Princess Margaret
Hospital for Children 1995 AILR 3-173; Minister for
Health v Ferry (1996) 65 IR 374.
21. This evidence is consistent with the terms of clause two
of the document which appears, as a matter of common
ground, as I have noted above, to have been the governing
terms of the applicant’s appointment leaving aside the
dates in the document. It is clear that the terms of the
contract of employment do not simply come to an end by
the effluxion of time. To bring the contract of employment
to an end requires the employer to give notice of not less
than 14 days that the employment will cease on the expiry
of the current term. But for this notice, the express terms
of the contract of employment provide that the contract
continues beyond the nominal expiry date. This is also
confirmed by the terms of the letter of 31 May 2000 from
the respondent to the applicant, set out above. Clearly,
from this letter, the management committee, presumably
in reliance upon the contractual provision set out above,
gave notice of its intention to terminate the employment
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of the applicant as at 30 June 2000. In my opinion, taking
all of these matters into account, the respondent
terminated the applicant’s contract of employment and
she was therefore “dismissed” for the purposes of the
Act. Moreover, the payment by the respondent of the
“redundancy and termination payment” is inconsistent
with the submission that the applicant’s contract of
employment came to an end by the effluxion of time.
22. The next issue is whether the decision to terminate the
applicant’s employment was validly taken pursuant to the
respondent’s constitution. A copy of the constitution was
tendered as exhibit A3. Clause 7.0 of the constitution
provides for the composition of the management
committee. Clause 8.0 deals with the powers of the
management committee. A quorum of the management
committee is five members. On the applicant’s own
submissions, between November 1999 and June 2000,
the management committee was validly constituted. The
letter of 31 May 2000 was written by Mr Fraser, as
chairman, and authorised at a meeting of the committee
on 15 May 2000, the minutes of which were annexed to
Mr Boucher’s witness statement.
23. A resolution was put and carried at the meeting that as of
1 July 2000, the employees’ contracts of employment
would be up for renewal and that all positions be declared
vacant as of 30 June 2000. The minutes of the meeting
reveal that those present at the meeting were duly elected
committee members and a quorum was present. In my
opinion, the letter of 31 May 2000 from Mr Fraser, gave
effect to the resolution of the management committee
carried at its meeting on 15 May 2000. So regarded, in
my view, it was this letter that was the letter giving notice
to the applicant of the termination of her contract of
employment on 30 June 2000. I do not regard the letter
of 30 June 2000, set out above, as the notice of termination
of the applicant’s contract of employment. It was a letter
that merely confirmed what had already occurred by the
earlier letter. I am not therefore persuaded that as a matter
of law, the notice of termination of the applicant’s
employment was in any respect ultra vires the powers of
the management committee.
24. As to the submissions of the agent for the applicant that
there was a conspiracy engaged in by certain persons
within the respondent to remove her from the coordinator’s position, I am not persuaded on all of the
evidence, that this was so. An employer retains the right
to structure its operations in the most appropriate manner
that it considers in the best interests of its purposes and
objectives. What changes such as those put in place by
the respondent require however, is appropriate
consideration of its legal obligations under relevant
statutes, awards and other industrial instruments, and
sound management handling of what are, in many cases,
sensitive issues. Employees need to be consulted about
changes and in the case of changes having a detrimental
effect upon employees, consideration be given to
measures to avert or minimise such detrimental effects.
These obligations are imposed by statute in the MCEA.
On Mr Fraser’s evidence, it appeared that the decision to
abolish the co-ordinator’s position and create two parttime positions was taken in about May 2000. There was
no consultation with the applicant, being the person
directly affected by this change, as required by the MCEA.
25. Having regard to all of the evidence, I am not persuaded
that the respondent’s proposal to restructure the
organisation were other than a bona fide attempt to
improve service delivery to the relevant constituents.
Clearly however, the respondent did not in my opinion,
implement these changes particularly well. This no doubt,
in large part, led to the applicant feeling aggrieved. The
fact that the respondent clearly failed to consult with the
applicant as it was required to do under the MCEA, of
itself, leads to the conclusion that the applicant’s dismissal
was unfair on this basis alone: AFMEPKIU v Goldfields
Contractors Pty Ltd (2000) 80 WAIG 2749; Gilmore v
FDR Pty Ltd & Cecil Brothers Pty Ltd (1996) 76 WAIG
4445. I also consider that the manner of the termination
of employment on 30 June 2000 left a lot to be desired.
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Remedy
26. On the evidence, I am not persuaded that the respondent
should reinstate the applicant. The applicant had every
reasonable opportunity to pursue the restructured
positions arising from the changes implemented by the
respondent, however, for her own reasons, she chose to
not pursue those alternatives. In my opinion, in those
circumstances, it would not be consistent with equity and
good conscience to order the reinstatement or reemployment of the applicant, in positions that have now
been filled by others.
27. The next question therefore is what, as a matter of fact,
has been established by the applicant in terms of loss
and/or injury, compensable by an award of compensation:
Bogunovich v Bayside Western Australia Pty Ltd (1999)
79 WAIG 8. I have concluded that the restructuring by
the respondent was bona fide, albeit that it could have
been handled much better, in terms of how the applicant
was treated. Also, the applicant was paid on termination
of employment, a not insignificant termination payment,
by way of a redundancy package. Furthermore, the
applicant, of her own volition, declined to continue with
the prospect of being appointed to at least one of the newly
created positions, for the reasons she outlined in her
evidence. It seems open to infer, and I do infer, from all
of the evidence, that it would have been highly likely
that she would have been appointed to that position had
she continued in the selection process. I am therefore of
the view that to this extent, the applicant did not mitigate
her loss. I am therefore not able to conclude on the
evidence, that the applicant has been deprived of ongoing
employment, by reason of the conduct of the respondent
itself.
28. Taking that into consideration along with the payment
made to the applicant on termination of the applicant’s
employment, whilst I have some sympathy for the
circumstances in which the applicant found herself, I am
not persuaded that the applicant has suffered any further
loss that should be compensated by an order of the
Commission.
29. In terms of injury however, there is clear evidence that
the manner by which the changes were implemented
clearly and unequivocally affected the applicant. She
required, and as at the time of these proceedings, still
required, ongoing medical treatment. Additionally, she
felt humiliated as a consequence of the relevant events
and felt compelled to leave Coolgardie and move to
Kambalda because of this humiliation.
30. The quantification of loss for injury is of necessity, an
imprecise science. Each case will vary according to the
facts as found. An award of compensation for injury in
one case, may not necessarily in my view, provide a
benchmark for other cases, where the factual
circumstances are significantly different. I am of the view
that in this case, in all the circumstances, the applicant
should be compensated by an order that the respondent
pay to the applicant the sum of $3000.00.
31. A minute of proposed order now issues.
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Application upheld. Order issued.
Mr S Bibby as agent
Mr G McCorry as agent

_______________________________________________________________________________

Order.
HAVING heard Mr S Bibby as agent on behalf of the applicant and Mr G McCorry as agent on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby—
1. DECLARES that Ms Lee Oliver was harshly, oppressively and unfairly dismissed from her
employment as co-ordinator by the respondent on
or about 30 June 2000.
2. DECLARES that reinstatement of Ms Oliver is impracticable;
3. ORDERS the respondent to pay to Ms Oliver the
sum of $3,000.00 less any amount payable to the
Commissioner of Taxation pursuant to the Income
Tax Assessment Act 1936 and actually paid.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.
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Reasons for Decision.
Pranee Pawaboot (“the Applicant”) made an application
on 24 August 2000 under s.29(1)(b)(i) of the Industrial
Relations Act 1979 (“the Act”) claiming she was harshly,
oppressively or unfairly dismissed from her position as
Manager by Eastern Region Domestic Violence Services
Network Inc (“the Respondent”) on 31 July 2000. The
Applicant also makes a claim under s.29(1)(b)(ii) of the
Act that she had been denied a benefit to which she was
entitled under her contract of employment (not being a
benefit under an Award or Order), in that she was entitled
to be paid approximately $28,462.50 as payment of wages
due and owing from 1 August 2000 to 12 March 2001.
At the time of the alleged termination of the contract as a
Manager, the Applicant was engaged as a Refuge
Coordinator (“Coordinator”) by the Respondent. On 25
October 2000 the Respondent terminated the Applicant’s
employment as Coordinator. On 30 October 2000 the
Applicant made a further application to the Commission
under s.29(1)(b)(i) of the Act claiming that her
employment was harshly, oppressively or unfairly
dismissed by the Respondent on 25 October 2000.
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Background
3 The Respondent is a community based organisation and
has charity status. It is managed by a Management
Committee (“the Committee”) whose members do not
receive payment for their role as members. The
Respondent is engaged in running the Koolkuna Refuge
(“the Refuge”) and provides support services for women.
The Respondent also provides medium term housing for
people who have left the Refuge as temporary
accommodation to assist them in returning back to their
community environment.
4 The Applicant commenced employment at the Refuge as
a part-time support worker on 2 November 1998. She
was paid as a Level 3 Community Services Worker as set
out in the Crisis Assistance, Supported Housing Industry,
Western Australia Award 1997 (Federal) (“the CASH
Award”).
5 At all material times the Respondent was not a named
Respondent to the CASH Award, but the Applicant was
paid in accordance with the wage and salary rates set out
in the CASH Award. The Respondent argues that the
CASH Award in its entirety applied to the Applicant’s
employment at all material times. The Applicant concedes
that the wage and salary rates set out in the CASH Award
applied to her employment but makes no submission as
to whether all of the provisions of the CASH Award
applied as a condition of her contract of her employment.
6 Prior to commencing employment with the Respondent
the Applicant was employed as an Ethnic Support Worker
in women’s refuges for about eight years. The Applicant
is Thai. She speaks Thai, Laos and English. She was
educated in Thailand and came to Australia in 1981.
Although she speaks English fluently, English is her third
language.
7 In late 1999 the Respondent decided to create a position
of Coordinator. The Respondent only employed one
manager, the Refuge Manager. It also employed a team
leader who had no supervisory powers. Ms Lorena Rose,
the substantive holder of the office of Manager of the
Refuge testified that the reason why the position of
Coordinator was created was that when she went on leave
or when she was not at the Refuge there was no person to
whom the employees reported to.
8 On 11 December 1999 the Respondent advertised the
position of Coordinator. The advertisement stated that—
“The position reports to the Manager and involves
the co-ordination of the refuge and domestic violence programmes.
The successful applicant will possess proven skills
in staff supervision, programme co-ordination, extensive experience in working with and
understanding of the needs of women and children
in crises and a thorough understanding of case management principles and domestic violence issues.”
9 The Applicant applied for the position of Coordinator on
14 December 1999. In her application she referred to her
experience in community services work, as a business
owner and a real estate and business broker. She also
referred to the fact that she had worked in Thailand as a
Principal of a Kindergarten and a Primary School. In
particular she stated in her application—
“I have management, skills, co-ordinating and consulting experience as well as being a self-starter, a
motivator and self confident. I have good mediation,
negotiation and counselling skills as well as knowledge of legal issues, experience in child care and
good communication skills.”
10 The Committee resolved on 1 February 2000 to endorse
the appointment of the Applicant to Coordinator. In a
letter to the Applicant from Ms Rose the terms of her
contract were set out as follows—
“On behalf of the Eastern Region Domestic Violence
Services Network I am pleased to offer you the Position of Coordinator with Koolkuna Women’s
Refuge.
Your employment is on a full-time basis, 75 hours
per fortnight commencing on 3 February 2000.
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Your salary will be based on level 6.1, first year of
commencement salary of $36,192.00 gross per annum ($18.56 per hour) and will be adjusted from
time to time in accordance with salary movements
for the CASH Award.
There are a number of formal conditions of appointment which need to be identified and these are—
• A three month probationary period is to apply. If
at the conclusion of this period the standards of
performance set for this position are achieved
your appointment on a permanent basis will be
confirmed.
• Duties are described in the Duty Statement which
you have already been given.
• You are required to follow the policies and procedures of the Refuge.
I welcome you to the position of Coordinator, if you
require further information please contact me on the
above number.”
In early February 2000 Ms Rose informed the
Respondent’s Committee that she had been successful in
an application for a 12 month secondment to work on a
special project for the Department of Family and
Children’s Services. She requested and was granted 12
months leave without pay. As Ms Rose was to take up the
position within a short period of time, the Committee
immediately initiated discussions as to who should be
engaged as the Refuge Manager whilst Ms Rose was on
12 months leave without pay. Ms Patricia Tassell, a
Personnel Consultant (who in 1999 had been engaged to
conduct personnel profiles and staff assessments),
suggested to a member of the Committee, Ms Margaret
Holland, that the Applicant would be able to fill the role
as Refuge Manager whilst Ms Rose was on leave. When
the matter was considered by the Committee, Ms Rose
supported the suggestion that Ms Pawaboot be offered
the position.
The Committee resolved to offer the position to Ms
Pawaboot on 15 February 2000. It was noted in the
Committee Minutes that where Ms Pawaboot has
identified weaknesses (i.e. written skills) the Committee
expected that the replacement Coordinator will address
these weaknesses.
The Applicant testified that she met with Ms Day and Ms
Rose and was asked if she would work in the Refuge in
the position of Manager whilst Ms Rose was seconded to
the Department of Family and Children Services. She
said she had just been appointed to the position as
Coordinator for a week so she asked Ms Day, “How do
you know that I have the skills to fill the manager’s
position?” She said she also pointed out that English was
not her first language. She testified that she was reassured
by Ms Day that one of the conditions of Ms Rose being
allowed to take up the secondment is that she (Ms Rose)
would be able to come back to the Refuge to support her
(the Applicant) until she (the Applicant), Ms Day and
Ms Rose felt comfortable. Further she says that Ms Day
informed her that the Committee was behind her and
would support her in the position 150%. The Applicant
also testified that at the time she was appointed
Coordinator, other members of staff were not happy with
her appointment and that they threatened to walk out from
a meeting. She said that she informed Ms Day of this
when Ms Day offered her the position of Refuge Manager
and Ms Day told her, “Not to worry, Pranee, we are going
to come and meet with the staff.” Ms Day denied that the
Applicant informed her that staff had threatened to walk
out.
Ms Rose testified that she did not think that the Applicant
would accept the position of appointment to Refuge
Manager as she thought that the Applicant lacked
confidence and that her English skills would let her down.
She said that when the Applicant was appointed as
Coordinator she had not anticipated any difficulty with
her appointment to that position as she (Ms Rose) had
the skills the Applicant lacked.
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15 Ms Rose also testified that at the time the Applicant
accepted the offer to work as Refuge Manager she took
over the Refuge at a very difficult time. She said that at
that time two long standing refuge workers and a team
leader had left and the Refuge was short staffed.
16 The Applicant accepted the offer as Refuge Manager and
Ms Rose was instructed by Ms Day to draw up a letter of
appointment. Ms Day gave no instructions as to salary.
Ms Rose drew up a letter dated 11 March 2000. The letter
contains the terms and conditions of appointment of
Refuge Manager which are as follows—
“On behalf of the Eastern Region Domestic Violence
Services Network Inc. Committee of Management,
I am pleased to offer you employment as Refuge
Manager.
Your employment will be for a period of 52 weeks
commencing on 13 March 2000 and expiring on 12
March 2001 at 75 hours per week.
Your salary will be based on level 8.2 on a commencement salary of $22.73 per hour and will be
adjusted from time to time in accordance with salary movements for the CASH award.
Your duties are outlined in the Duty Statement which
you have already been given.
Should you require further clarification on any matter relative to your employment please discuss these
with the Chairperson, Dorothy Day.”
17 The attached Duty Statement for Refuge Manager stated
the duties of the position were among others to—
“1.1 Manage and co ordinate all projects and programmes within the refuge…
1.3 Ensure maintenance of appropriate records and
statistical data collection…
Financial Management
2.1 Preparation of reports, budgets or forecasts to
meet Management Committee or Legislative requirements.
2.2 Ensure regular collection and banking of monies, payment of wages and accounts, and the
maintenance of a bookkeeping system in line with
SAAP guidelines, legal requirements and to the
satisfaction of the Management Committee.
2.3 Explore sources of funding and prepare submissions in response to identified need.
Staff
3.1 Supervise Refuge Coordinator to ensure that the
refuge consistently meets SAAP standards for
service delivery.
3.3 Work for the resolution of any grievance according to refuge procedures if required.”
18 After the Applicant accepted the offer to work as Refuge
Manager, Ms Day met with all of the staff and informed
them that the Board had appointed the Applicant as
Refuge Manager whilst Ms Rose was on secondment.
19 The position of Coordinator was advertised and was filled
by Ms Angela Niblett. At the time of the appointment Ms
Niblett was a part-time staff member of the Refuge. Ms
Niblett was engaged as Coordinator for the period Ms
Rose was on secondment.
Events that occurred after the Applicant was appointed
Refuge Manager
20 The Applicant commenced working as Refuge Manager
on 13 March 2000.
21 The Applicant testified that in the first few weeks after
she was appointed she had problems with staff members.
She said the staff were not happy and after two weeks
one of the staff asked to take some sick leave and holidays
because she (the staff member) “could not cope with the
new Manager (the Applicant) and the new Coordinator
(Ms Niblett)”.
22 When engaged as the Coordinator Ms Niblett also worked
in a clerical position for the Eastern Region Domestic
Violence Prevention Council. A dispute between the
Applicant and Ms Niblett initially arose as Ms Niblett
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made changes to her rostered hours to accommodate her
employment in the other job without consulting the
Applicant. On 29 March 2000 the Applicant wrote to Ms
Niblett advising her that her performance and the
standards expected of her are those set out in the policies
and procedures manual and that in the event that she does
not meet those standards her employment may be
terminated. The Respondent’s Policy and Procedures
Manual required all employees to work the hours
indicated by the shift except where changes have been
authorised by the Manager.
Other staff later raised a number of issues with the
Applicant concerning Ms Niblett. On 10 April 2000 the
Applicant met with three Refuge workers to discuss the
issues. The Applicant then met with Ms Niblett on 11
April 2000 to discuss the issues raised by the staff.
On 4 May 2000 the Applicant wrote to Ms Niblett setting
out a number of issues including attendance at staff
meetings, follow up for staff training, being a good role
model for staff members and the roster issue.
On 5 May 2000, the Applicant presented a Manager’s
report to the monthly meeting of the Respondent’s
Committee. She advised the Committee that the
Coordinator was new to her position and unsure of her
duties but that she had met with her on 11 April 2000 and
Ms Niblett had apologised. She also advised the
Committee that all the staff are now very clear about the
duties of the workers and the Coordinator. Further she
advised the Committee that she had organised mediation
to resolve ongoing personal issues between Ms Niblett
and two other staff members. She advised the Committee
that she had appointed Madeleine who was employed as
a clerical worker to mediate the dispute.
The Committee on 5 May 2000 resolved that the Applicant
should no longer deal with the disciplinary issues with
Ms Niblett and that the proposed mediation was to be
cancelled. The mediator was considered by the Committee
members to be an inappropriate person as she was
employed at a lower level of classification than the
Coordinator. The Committee resolved that Ms Day would
get appropriate advice, take responsibility for the issues
to be raised with Ms Niblett and provide a report to the
Board at the next meeting.
Having being present at that meeting and despite the
resolution of the Committee, the Applicant wrote a letter
to Ms Niblett on 5 May 2000 raising a number of issues
that she (the Applicant) said needed to be addressed
(including the issue in respect of rostered hours) and gave
the letter to Ms Niblett on 6 May 2000.
The Applicant sent a copy of the letter to Ms Day. On
receipt of the letter Ms Day immediately wrote to Ms
Niblett and advised her that she should disregard the
Applicant’s letter as it was provided without the approval
of the Committee. Ms Day also sent a letter on 9 May
2000 to the Applicant formally directing her to provide
in writing an explanation by 11 May 2000 as to why she
(the Applicant) took action contrary to the directive of
the Committee. The letter pointed out that as the letter to
Ms Niblett was written without authority, Ms Day had
requested Ms Niblett to disregard it. The Applicant was
advised that unless she provided an explanation acceptable
to the Committee her actions could be viewed as wilful
misconduct, which could result in termination of her
employment.
The Applicant responded to Ms Day on 11 May 2000. In
her response the Applicant advised Ms Day that—
“… I acknowledge and respect the decisions of the
Management Committee my intentions in writing
to Andrea were not to exacerbate an already difficult situation. On the contrary, it was an honest
attempt to alleviate the situation by informing Andrea
of the issues at hand. I had previously attempted to
speak with Andrea however we were unable to discuss the issue in full.”
On 12 May 2000 Ms Day replied to the Applicant as
follows—
“Thank you for your letter of 11 May 2000.
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I wish to confirm my verbal advice to you today,
that the Management Committee accepts your explanation for your actions regarding the matters
outlined in my letter of 9 May 2000.
The Management Committee accepts that you are
new to the Manager’s position and are well aware of
the difficulties you have experienced in some areas
of staff management. It was for this reason that they
determined on this occasion to take no further action.
As a Management Committee our role is to ensure
the continued development of services at Koolkuna.
It is essential that you meet the standards required
of a Manager. This includes—
• Taking direction from the Management Committee, in particular the Chairperson
• Accepting management responsibilities. You
are Manager, and were appointed on the basis
that you possessed or had the ability to acquire the skills to effectively manage
Koolkuna. You are not required to, and should
not find it necessary to seek advice from the
previous Manager. Direction, support or advice should be sought from, and will be freely
given by the Chairperson of the Management
Committee
• Managing staff in an assertive but where possible, non directive manner
• Adhering to the tasks outlined in your job
description
• Delegating operational tasks as appropriate to
the Coordinator to enable you to undertake
the strategic management tasks required
To assist you participate more effectively in management committee meetings, would you please
arrange for a minute taker to be employed for future
meetings. This should not be a previous or current
member of Koolkuna staff.
I acknowledge your commitment to the service, and
trust that our recent difficulties have been constructive in identifying solutions to current problems, and
in clarifying your role in relation to the management
committee.
I am always available to provide you with support
and guidance should it be required.”
31 In May 2000 the Committee arranged for Ms Patricia
Tassell to provide assistance to the Applicant in
developing management skills. Ms Tassell was also
engaged to prepare a report to the Committee in respect
of the professional management practices operating within
the Refuge. In preparation of the report Ms Tassell
interviewed members of staff including Ms Niblett and
the Applicant. Staff members were asked to fill out a
personality profile questionnaire. The purpose of the
questionnaire was to assist Ms Tassell to gain an
understanding of how staff communicated their work style
and to assess their suitability for their roles.
32 Ms Tassell presented a report to the Committee. In her
report she stated that her enquiry found that staff conflict
issues had taken precedence over the normal operations
of the centre. In her report under the heading “Summary”
she stated—
“The present Koolkuna environment appears to be
one where workers are unsure of their roles, afraid
to ask questions of the Co-ordinator for fear of being ridiculed or demeaned, are frustrated and
generally lacking in motivation to meet the needs of
clients. It is extremely important that steps are taken
to support the Manager, clarify the role of Coordinator and document a very clear chain of
command. A lack of clarity about boundaries was
again raised as a major issue. It is extremely important that matters relevant to staffing policies be dealt
with during work time.”
33 Ms Tassell made a number of recommendations, including
that steps be taken to support the Manager, to clarify the
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role of Coordinator and to document a very clear chain
of command.
On 12 May 2000 Ms Day wrote to Ms Niblett and advised
her that her work with the Eastern Region Domestic
Violence Prevention Council was conflicting with her
work at the Refuge as Coordinator. Ms Day advised her
that the Committee had determined that her hours of work
must coincide with those required by the organisation.
She was directed that from 12 June 2000 her hours of
work would be from 8.30 to 4.30 Monday to Friday and
that during the next four weeks until the amended hours
of work are in place she must adhere to the current roster.
Further she was directed to demonstrate courteous
professional and supportive behaviour towards the
Applicant and to other employees. She was also advised
that a meeting would be held on 9 June 2000 to review
her performance.
On 9 June 2000 Ms Day wrote to Ms Niblett and advised
her that her review period would be extended until 23
June 2000.
On 12 June 2000 one of the Refuge workers, Ms Atetha
Naitanui telephoned Ms Day and informed her that the
staff wanted a meeting with her as soon as possible and
that the staff wished to meet with her in the absence of
the Applicant and Ms Niblett. Ms Day and Ms Holland
arranged to meet with the staff at 3.30pm the same
afternoon. Ms Naitanui testified that at that meeting the
staff raised the fact that there was only one permanent
full-time staff member apart from the Manager and the
Coordinator. Further they advised Ms Day and Ms
Holland that they were sick of the lack of focus on clients
and they wanted to be left out of the power struggle
between the Applicant and Ms Niblett. They complained
that staff had been stopped from involvement in case
management. Ms Naitanui testified that all staff were very
stressed and that is why she telephoned Ms Day. Ms
Naitanui’s evidence in respect of the staff meeting was
corroborated by the evidence given by Ms Day.
Ms Day met with the Applicant the next day. Ms Day
testified that the Applicant asked why she was excluded
from the meeting and that Ms Day replied, “They
excluded you from the meeting, Pranee, and I have to be
really blunt and honest with you because they have no
confidence in you as a manager.” She said that halfway
during the meeting Ms Holland arrived and informed the
Applicant that the conflict was to stop, that the focus was
to be on the clients and that the situation was intolerable.
The Applicant testified the reason why Ms Day met with
her was because Ms Day wanted to know exactly how
many staff were employed full-time and part-time. She
said that when she asked why she was excluded from the
meeting Ms Day informed her, “It is not so much about
you, it’s about the mess from Lorena, Lorena left the
mess.” She agreed that Ms Holland came into the meeting
and said she was not happy to hear that the agency only
had three full-time workers, being the Manager, the
Coordinator and one support worker. She said that Ms
Holland told Ms Day to sort it out with her (the Applicant).
The Applicant denied that she had a problem with Ms
Niblett, that the problem was between Ms Niblett and
other staff.
The Committee arranged for a team building weekend
on 23 and 24 June 2000 to increase morale amongst the
staff. Both the Applicant and Ms Niblett, together with
five other employees went to stay in Mandurah for the
weekend. The Applicant testified that after the team
building weekend all grievances were settled and everyone
at the weekend agreed to move on and that after the
weekend staff got on very, very well. Ms Josephine Isaacs
one of the Refuge workers who attended that weekend,
gave similar evidence. Another Refuge worker, Ms
Katherine Galbraith, also testified she thought that the
team building weekend brought some positive feelings
to the group. Ms Joy Baker, the Refuge bookkeeper, also
gave evidence that after the team building weekend the
tension between staff members was reduced.
The members of staff who attended the team building
weekend sent a memorandum to the Committee. It is
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apparent from that document the weekend was spent
relaxing and drinking substantial amounts of alcohol. In
relation to the resolution to put aside all past conflicts, it
is recorded in the memorandum, “Saturday, also, we had
a small meeting where all staff decided to let the past be
the past and start fresh. We did this because we had to or
the management committee would not have paid for our
drunken revels of the weekend. Most staff decided it was
worth the time to get a freebie weekend.”
Ms Tassell held a planning and assessment seminar with
the staff on 30 June 2000. The seminar was designed to
address the way in which services were delivered, how
policies and procedures should be followed, to facilitate
open communication, to increase information flow, to
develop career paths and to create an effective evaluation
of the service.
The Applicant met with Ms Tassell for a second
management supervision meeting on 8 July 2000. In her
Manager’s report to the Committee dated 7 July 2000 the
Applicant stated that she would like to thank the
Committee for their support and understanding in
providing this service to her.
The Committee held its monthly meeting on 7 July 2000.
At that meeting, Ms Day asked the Applicant whether it
was true that Ms Niblett had attended a meeting of the
Eastern Region Domestic Violence Prevention Council
during the hours she was rostered to work at the Refuge.
Ms Day testified that the Applicant informed her that Ms
Niblett had attended the meeting. Ms Day said that she
then asked the Applicant whether she gave her (Ms
Niblett) permission to attend. Ms Day testified that the
Applicant said, “yes” but she then said that she did not
know that Ms Niblett was going to be at that meeting
until she (the Applicant) arrived at the meeting. Ms Day
said she asked the Applicant whether Ms Niblett’s
timesheet indicated she had attended that meeting because
the meeting went for 2 ½ or 3 hours. She said that the
Applicant replied that Ms Niblett’s timesheet states
8.30am to 4.30pm and that she (the Applicant) told her
(Ms Niblett) to put those hours on the timesheet as they
were her rostered hours. Ms Day said that the Applicant
then informed her that Ms Niblett stayed back that day
and made up the hours. Ms Day testified that she was
very angry with the Applicant because the Committee
had directed Ms Niblett not to deviate from the roster
under any circumstances and that the actions of the
Applicant in allowing her (Ms Niblett) to attend the
meeting, undermined the disciplinary action and processes
put in place in respect of Ms Niblett. Ms Day testified
that she informed the Applicant that she could be sacked
on the spot for her actions. Ms Day also testified that she
asked the Applicant why did she allow Ms Niblett to vary
the hours and the Applicant replied, that she was the
Manager and that she was allowed to make decisions.
The Applicant when questioned about what was said by
Ms Day to her at the Committee meeting conceded in
cross examination that Ms Day had informed her that
she could be sacked on the spot. Notwithstanding this
concession the Applicant testified that she did not know
that Ms Niblett was attending the meeting until she (the
Applicant) arrived at the meeting. She agreed that Ms
Niblett was rostered to work 8.30am to 4.30pm but said
that Ms Niblett worked until 6pm that night because new
clients arrived at the Refuge and it was necessary for Ms
Niblett to stay back as an inexperienced member of staff
was on duty on her own.
Ms Day testified that after the Committee meeting she
and the other members of the Committee formed the view
that the Applicant was not functioning as a manager.
Further that clients’ services were in jeopardy because of
the conflict between Ms Niblett and the Applicant, and
the Applicant’s lack of managerial skills.
The Committee determined it would relieve the Applicant from
her duties as Refuge Manager. Ms Day gave notice to the
Applicant on 19 July 2000 that she would return to her position
as Coordinator from 31 July 2000. The notice stated—
“It is with regret that I inform you that the Management Committee have decided to relieve you of your
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higher duties as Manager of Koolkuna. You will return to your original position as Coordinator on
Monday 31 July 2000.
The reason for our decision is that you have not demonstrated that you hold management skills at the level
required to ensure the professional operation of
Koolkuna. This places the organisation at risk of non
compliance to contractual and legal obligations, and
duty of care to both staff and clients.
As you are aware the Management Committee have
for the past four months endeavoured to assist you
develop your skills. This has included giving advice
and guidance, assistance with letters and submissions, management of staff issues on your behalf,
and providing one to one training. This support however has not resulted in you demonstrating the ability
to take direction or manage the service effectively.
By resuming the position of Coordinator you will
have the opportunity to work under the professional
guidance of an experienced Manager which will assist you develop your skills. This will also relieve
you of some of the undoubted pressure you are currently experiencing.
We would be seriously remiss in our duty of care to
Koolkuna to allow the current situation to continue.
On behalf of the Management Committee, I would
like to take this opportunity to thank you for the effort you have given in the last four months, and
express regret that your efforts were unsuccessful.”
47 The effect of the decision to relieve the Applicant from
the position of Refuge Manager was that Ms Niblett
ceased to work as Coordinator and Ms Niblett was
returned to her position of support worker.
Events following the regression to Cooordinator
48 The Applicant started work as Coordinator on 31 July
2000. She did not however accept the regression and the
Australian Services Union West Australian Clerical and
Services Branch (“the Union”) took up the dispute on
her behalf. On 31 July 2000 the Union wrote to Ms Day
and advised the Applicant was seeking re-instatement to
a position of Refuge Manager. Ms Day met with the Union
on 11 August 2000. On 17 August 2000 Ms Day wrote a
lengthy letter to the Union setting out a number of issues
which the Respondent contended that the Applicant’s
management skills were not to the standard required for
the efficient operation of the Refuge. In summary, the
allegations raised in the letter are as follows—
(a) The Applicant had received a complaint from a
client in March 2000 and was directed by her (Ms
Day) to follow the complaints procedure. In April
2000 the Applicant advised that she had spoken
to Ms Rose who advised her to ignore the client’s complaint which she did. She (Ms Day) told
her (the Applicant) she was to follow the directions of the Committee.
(b) The conflict between the Applicant and Ms
Niblett.
(c) The Applicant had failed to seek funding for the
Residential Education Program in a timely and
proper fashion. In particular the Applicant reported to the Committee on 7 July 2000 that
preliminary action to obtain funds had only just
been taken. Further that the Applicant then submitted the proposal to the potential funding body
in July without seeking approval or amendment
from the delegated Committee member or Chair.
(d) The Applicant had prepared a sub-standard submission to obtain funds from the Lotteries
Commission to replace the Refuge bus.
(e) Since action was taken by the Respondent to revert the Applicant to the position of Coordinator
her performance and conduct was intolerable. She
was intimidating towards staff and created substantial insecurity regarding their positions. She
did not attend work for two days prior to the commencement of the new Manager and did not give
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a reasonable explanation for her absence. Further she did not attend work for one day in the
following week and she did not give a reasonable explanation or provide a medical certificate.
Ms Day advised the Union in the letter dated 17 August
2000 that the Committee was now of the opinion that the
Applicant’s continued employment was putting the
service at risk. Further there was a strong likelihood that
staff would take sick leave or resign due to the untenable
negative atmosphere created by the dispute. Ms Day also
advised the Union that notwithstanding the Committee’s
decision to place the Applicant back in the Coordinator’s
position, her continued employment was now under
review. The letter then went on to state that before
proceeding any further the Applicant would be given an
opportunity to respond to the matters raised in the letter
and to provide the Committee with any suggestion or
strategy whereby her dispute with staff could be
concluded. To allow the Applicant time to consult with
the Union and to provide a written response she was
relieved of her duties on pay from 18 August 2000 until
24 August 2000.
The Union responded on behalf of the Applicant on 28
August 2000. The letter contained a detailed response and a
request that Ms Day meet with the Applicant and the Union
in an endeavour to resolve the dispute. A further meeting
was held on 14 September 2000. At that meeting further
issues relating to the Applicant’s performance were raised
by Ms Day. It was apparent from the evidence that each of
these issues arose after the decision was made to revert the
Applicant to the position of Coordinator. These issues were
raised in a letter to the Applicant dated 15 September 2000
and related to an alleged failure to complete the six monthly
service progress reports, the computerised accounting
system being out of date and not being GST compliant, and
an allegation that on 31 July 2000 the Refuge computer held
very few documents and many of the diskettes which were
labelled as holding documentation of the organisation were
found to be empty.
At the meeting on 14 September 2000 the Applicant
advised Ms Day that staff of the Refuge supported her
return to the position of Refuge Manager. The Applicant
remained on full pay, however she was not directed to
attend work.
As a result of the Applicant’s comments about views of
the staff, Ms Day conducted a survey of staff members.
She left seven survey forms at the Refuge whereby
members of staff were asked to fill out the form without
identifying their name. If they chose to complete the form
they were required to tick “Yes” or “No” to two questions.
The first question was, “Would you accept Pranee back
as the Manager of Koolkuna?” and the second was,
“Would you accept Pranee back as the Coordinator of
Koolkuna?”
Six of seven survey forms were returned. Five of the six
forms had the boxes ticked indicating the authors would
not accept the Applicant back as Refuge Manager, or as
the Coordinator. The author of the other form left the
question blank as to whether the Applicant should be
accepted back as Manager but had ticked the box
indicating yes the author would accept the Applicant back
as the Coordinator.
On 21 September 2000 the Applicant responded to the
issues raised in the letter to the Applicant dated 15
September 2000. She refuted each of the allegations and
stated that she admitted that she lacked management skills
as a Refuge Manger. Further she stated that she informed
Ms Day on the day Ms Day offered her the position as
Manager that she did not have experience working as a
manager in the Refuge.
A special Committee meeting was held on 20 October
2000. The Committee determined that the Applicant’s
employment be terminated. On 25 October 2000 the
Applicant was notified of the Committee’s decision to
terminate her employment. In the letter dated 25 October
2000 the Applicant was advised—
“Further to meetings and correspondence between
us during the period you have been relieved of duty,
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I now advise you of the Committee’s decision with
regard to your employment at Koolkuna.
After serious consideration of all of the issues involved, the Committee has unanimously determined
at its Committee meeting on 20 October, 2000 that
your services with Koolkuna be terminated.
While regard was had to the performance of your
duties over the period of your employment prior to
and during your appointment to Manager, the view
is that your return to duty would seriously undermine the endeavours of the Committee, the Manager
and staff to re establish a stable effective environment for staff and clients alike.
The organisation is now under professional management and the working environment is stabilising and
progressing to the satisfaction of Family and Children’s Services and the Management Committee. The
administration and financial records are being managed efficiently. It is vital to the continued operation
of the service that this stability is maintained.
The Committee is required to exercise their duty of
care to current staff by providing them a secure harmonious workplace. The Committee cannot afford
to risk the continued commitment to the organisation of the Manager or the experienced and loyal
staff. It is also critical that services to clients continue to be delivered to the highest standards, and
meet the outcomes required by Family and Children’s
Services. Any disruption to the staff profile at this
stage will unquestionably jeopardise those standards
and thus the future of the service.
The Committee concluded therefore, having regard
to the issues which have been raised in the process
of reviewing your employment; your failure to accept responsibility for your part in the breakdown
of relationships between staff and yourself, and the
loss of confidence by the Board in your ability to
fulfil their reasonable requirements and act in the
interests of the organisation, that your employment
is to cease effective immediately.
In view of your refusal to consider any mutual basis
for an agreed separation, the Committee has no alternative but to terminate by payment in lieu of the
notice period and you will be paid all accrued and
pro rata annual leave to which you are entitled.”
56 The Applicant was paid two weeks pay in lieu of notice.
57 On 12 November 2000 the Committee considered three
reports from consultants engaged to examine the staff
structure of the Refuge and noted that each of those reports
had recommended that the position of Coordinator be
abolished as two management level positions to supervise
five (full-time equivalent positions) was not tenable.
Nature of engagement of Refuge Manager
58 The Respondent argues that the Applicant was engaged
for a temporary contract as a Refuge Manager and that
the terms and conditions of the CASH Award applied to
the contract. Pursuant to clause 16.5.2 of the CASH Award
employees can be employed for a specific project which
an employer has a reason to believe has a duration of 12
months or less. Further clause 16.5.1 of the CASH Award
provides that a fixed term employee may be engaged to
work on a full-time or part-time basis, for a period not
exceeding 52 weeks in a position which is temporary in
nature for a specified period of time, or to relieve in a
vacant position arising from an employee taking leave in
accordance with the Award.
59 It is clear from the terms of her appointment as Refuge
Manager that the nature of the engagement was for a
period of 52 weeks commencing on 13 March 2000.
Further that the salary for the position as Refuge Manager
was required to be adjusted in accordance with salary
adjustments for the CASH Award.
60 In my view whether the contract was made pursuant to
the terms of the CASH Award is immaterial, as the nature
of the contract was for a period of fixed time. It is clear
from the express terms of the contract that there was no
provision for termination of the contract by the giving of
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notice. It is also clear that the nature of the engagement
as Refuge Manager was temporary in the sense that when
the secondment of Ms Rose came to an end the Applicant
was required to revert to her position of Coordinator.
However when the contract for the Refuge Manager was
entered into it was anticipated that the Applicant would
not return to the position of Coordinator until Ms Rose
returned from her secondment in March 2001.
61 Clearly the Respondent unilaterally varied the terms of
the Applicant’s contract of employment by reverting her
to the position of Coordinator. I am satisfied that
regression in these circumstances constitutes in law, a
dismissal. However I have formed the view that the
termination of the Applicant’s contract as Refuge Manager
was not in the circumstances harsh, oppressive or unfair.
I am of the view that the Applicant’s performance as
Refuge Manager was such as to show that she disregarded
the essential conditions of her contract (which was of
such a nature that constituted a repudiation of one of the
essential conditions of the contract) so as to entitle the
Respondent to accept the repudiation and to terminate
the Applicant’s contract.
62 The reasons why I have reached this conclusion are as
follows—
(a) I accept Ms Day’s evidence that from the very
early days of the Applicant’s engagement as Refuge Manager the Applicant showed poor
management skills. Although the Applicant argues that the Committee did not support her as
Manager and provide her with training and assistance, the evidence does not support that
contention. Ms Madeleine Hicks gave evidence
on behalf of the Applicant that she assisted the
Applicant in drafting correspondence and report
writing. Further Ms Tassell gave evidence that
she provided the Applicant with counselling and
supervision in an attempt to assist the Applicant
in her role as Refuge Manager. In addition it is
clear from the evidence that when the problem
with Ms Niblett emerged that Ms Day took over
that disciplinary issue. However the Applicant by
her conduct did not assist that process, to the contrary her conduct was subversive.
(b) I do not accept the Applicant’s evidence that there
was no conflict between her and Ms Niblett. Ms
Isaacs, Ms Galbraith and Ms Baker all gave evidence on behalf of the Applicant. Each one of
those witnesses testified that there was friction
between Ms Niblett and the Applicant which
made it difficult for the support workers to do
their work.
(c) I do not accept the Applicant’s evidence about
what occurred at the meeting she had with Ms
Day and Ms Holland on 13 June 2000. There is
no evidence that Ms Rose left the refuge in an
unsatisfactory state when she left on secondment.
Further given that Ms Day regularly visited the
refuge I do not accept the Applicant’s evidence
that Ms Day called a meeting because she (Ms
Day) wished to ascertain how many full-time and
part-time workers worked at the Refuge.
(d) I do not accept the Applicant’s version of events
as to what she said to Ms Day at the Committee
meeting on 7 July 2000. I accept Ms Day’s evidence that the Applicant informed the Committee
that the Applicant had given Ms Niblett permission to attend the Eastern Region Domestic
Violence Prevention Council meeting.
(e) In the duty statement of the Refuge Manager (annexed to the contract of employment as Refuge
Manager) two of the essential criteria are proven
organisational and management skills, and staff
management and development skills.
63 Whilst it is clear that in retrospect the Respondent should
not have offered the position as Refuge Manager to the
Applicant as she did not have the necessary skills, that
does not mean that the Respondent was not entitled to
terminate her employment as Refuge Manager after it

81 W.A.I.G.

was revealed that her lack of skills resulted in conflict
that made it difficult for the Respondent’s services to
function efficiently.
Termination of the position of Coordinator of the Refuge
64 After the Applicant was regressed to the position of
Coordinator from 31 July 2000, the Applicant worked as
Coordinator for a period of three weeks. Although it was
suggested in a letter to the Union that the Applicant’s
performance in that position was unacceptable and Ms
Day made a passing reference in her evidence that the
Applicant had harassed staff after she was regressed it
was not put to the Applicant that her performance as
Coordinator in that period of time was unsatisfactory. It
appears the reason why the Applicant was stood down
on 18 August 2000 on full pay was for her to be provided
with an opportunity to answer the performance issues
which had been raised in respect of her duties as Manager.
Further it is clear from the time that the Applicant’s
position as Refuge Manager was terminated that the
Applicant demanded and continued to demand that she
be reinstated to the position of Refuge Manager. However
at no time after 18 August 2000 until the Applicant’s
employment was terminated on 25 October 2000 was the
Applicant directed to return work as a Coordinator.
65 In light of my findings in paragraph 64, in particular to
the fact that the Applicant was not directed to work as
Coordinator after 18 August 2000, I am satisfied that she
has made out a claim that she was unfairly dismissed from
that position.
Compensation
66 It is clear that the terms of the Applicant’s contract as
Coordinator was that the contract was subject to the
express term that the Applicant was to be engaged on
three months probation. The Applicant’s evidence
established that she worked in that position for five weeks
from 1 February 2000 to 13 March 2000 and for a further
three weeks from 31 July 2000 to 18 August 2000.
67 In light of the fact that the Respondent made a decision
to abolish the position of Coordinator on 12 November
2000 it is clear that the Applicant’s contract as Coordinator
would have been terminated in any event.
68 As the Applicant had only served eight weeks of the
probationary period it is my view that an award for
compensation should be made for five weeks
remuneration at the rate of pay paid to the Applicant as
Coordinator. As Commissioner Fielding (as he then was)
held in Charles William Westheafer v Marriage Guidance
Council of WA (1985) 65 WAIG 2311 at 2311—
“The concept of probationary employment is well
known and well understood in employment law. It
is that an employer by engaging someone on probation throughout the period of probation retains a right
to see whether he wants the employee or not in his
employment as if the employee was still at the first
interview. Hence there is no obligation on the employer to even objectively consider whether or not
he should re-engage an employee at the end of the
probationary period.”
69 The Applicant has given evidence that following her
termination she has unsuccessfully applied for domestic
violence services work. Accordingly I am satisfied that
she has attempted to mitigate her loss.
Conclusion
70 In light of my finding that the Applicant was not harshly,
oppressively or unfairly dismissed in her position as
Refuge Manager, Application 1321 of 2000 that she was
unfairly dismissed will be dismissed. Further in light of
that finding, her claim for contractual benefits will also
be dismissed. In relation to Application 1725 of 2000
that the Applicant was harshly, oppressively or unfairly
dismissed from her employment as Coordinator, I will
make a declaration that she was unfairly dismissed and
order that the Applicant be paid the sum of $3,480 as
compensation.
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2001 WAIRC 02696
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
PRANEE PAWABOOT, APPLICANT
v.
EASTERN REGION DOMESTIC
VIOLENCE SERVICES NETWORK
INC., RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
FRIDAY, 4 MAY 2001
FILE NO
APPLICATION 1321 OF 2000
CITATION NO. 2001 WAIRC 02696
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

_________________________________________________________________________

in person
Mr M Connor as agent

Result
Representation
Applicant
Respondent

Order.
HAVING heard the applicant and Mr M Connor as agent on
behalf of the respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) J.H. SMITH,
[L.S.]
Commissioner.

2001 WAIRC 02769
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
PRANEE PAWABOOT, APPLICANT
v.
EASTERN REGION DOMESTIC
VIOLENCE SERVICES NETWORK
INC., RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
WEDNESDAY, 9 MAY 2001
FILE NO
APPLICATION 1725 OF 2000
CITATION NO. 2001 WAIRC 02769
_______________________________________________________________________________

Representation
Applicant
Respondent

2001 WAIRC 02968
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
JASMINE L PORTER, APPLICANT
v.
SAM SORENSEN PTY LTD ACN 078
460 278 T/AS CLAREMONT
VETERINARY
CLINIC,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
FRIDAY, 1 JUNE 2001
FILE NO/S
APPLICATION 357 OF 2000
CITATION NO. 2001 WAIRC 02968

Dismissed

_______________________________________________________________________________

Result
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Declaration that the Applicant was
unfairly dismissed and an order made that
the Applicant be paid five weeks pay as
compensation
in person
Mr M O’Connor as agent

_______________________________________________________________________________

Order.
HAVING heard the Applicant and Mr M O’Connor as agent
on behalf of the Respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby—
1. Declares that the Applicant was unfairly dismissed.
2. Orders that the Respondent do pay the Applicant
$3,480 within 7 days of the date of this order as
compensation.
(Sgd.) J.H. SMITH,
[L.S.]
Commissioner.

Order issued.
Ms J L Porter
Ms S Sorensen

_________________________________________________________________________

Order.
HAVING heard Ms L Porter on her own behalf and Mr S
Sorensen on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979 and in particular s 27(1)(a), hereby orders—
THAT the Commission refrains from further hearing
the respondent’s application for costs against the applicant.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.

2001 WAIRC 02861
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
JACOB RAKITIC, APPLICANT
v.
PERTH AUTO ALLIANCE (CENTRE
FORD
NORTHBRIDGE),
RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
WEDNESDAY, 16 MAY 2001
FILE NO
APPLICATION 292 OF 2001
CITATION NO. 2001 WAIRC 02861
_______________________________________________________________________________
Result
Application dismissed for want of
jurisdiction
Representation
Applicant
Mr J Rakitic on his own behalf
Respondent
Mr B Walker as agent
_______________________________________________________________________________
Reasons for Decision—
Preliminary hearing on jurisdiction
(Given extemporaneously and subsequently edited by the
Commissioner)
1 This is an application made pursuant to section 29(l)(b)(i)
of the Industrial Relations Act 1979, (the Act) by Mr Jacob
Rakitic, the applicant, alleging unfair dismissal by Perth
Auto Alliance (Centre Ford Northbridge), the respondent.
2 The applicant filed the application in the Commission on
15 February 2001. The application properly displays a
stamp of the Registrar on that day. The application came
on for conference pursuant to section 32 of the Act on 27
March 2001 and could not be settled by conciliation. The
matter was thus referred for hearing.
3 In the respondent’s notice of answer and counter-proposal
filed on 6 March 2001, the respondent raised the
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jurisdiction of the Commission to hear the matter,
claiming the applicant had lodged his claim out of time.
The respondent claimed the date of termination to be 16
January 2001. The applicant claimed the date of
termination to be 18 January 2001, in his application.
4 The matter was brought on for preliminary hearing on 16
May 2001 to determine whether the application was made
within time and whether it is competent to be heard and
determined by the Commission.
5 The Commission has heard evidence from the applicant
Mr Jacob Rakitic, Mr Ross McIntosh, a previous
employee of the respondent and Mr Torri Mancuso, the
Service Operations Manager of the respondent. All have
come forward and honestly given their evidence. Having
said that it is clear from the applicant’s evidence that the
last day worked was 16 January 2001. This is confirmed
by the letter of termination [Exhibit JR1] and further by
the unchallenged evidence of Mr McIntosh and Mr
Mancuso.
6 Mr Rakitic in his evidence says that he was unsure and
thought that he was given time on 16 January 2001 to
decide when he wanted to end his employment. This is a
claim that is refuted in evidence by Mr Mancuso for the
respondent who under cross examination stated that he
gave both Mr Rakitic and Mr McIntosh the option of
working out their notice or leaving straight away. His
evidence was that both agreed to take the payment in lieu
and leave.
7 Mr McIntosh’s evidence supports Mr Mancuso in that
regard in so far as it relates to himself. He says it was
even clear, by his restricted access to the computer to
clock off, that his services were terminated on 16 January
2001. He later came back to hand in his uniform and
have his termination pay explained to him. Mr McIntosh
was clearly not happy about being made redundant.
8 In addition to the evidence of Mr Mancuso and Mr
McIntosh, the letter of termination and separation
certificate for Mr Rakitic are clear and specify 16 January
2001 as the date of termination.
9 On the weight of the evidence balanced against the
uncertainty expressed by Mr Rakitic, I find that the date
of termination to be 16 January 2001.
10 In Siagian—v- Sanel Pty Limited 54 IR 185 @ 206 Wilcox
CJ says—
“It seems to me that, in the absence of evidence of a
contrary intention, it should usually be inferred that
the employer intended the termination to take effect
immediately. This conclusion not only reflects the
more accurate meaning of the phrase “payment in
lieu”; it accords with common sense. An employer
who wishes to terminate an employee’s services, and
is prepared to pay out a period of notice without
requiring the employee to work, will surely usually
wish to end the relationship immediately. If the employee is not to work, there is no advantage to the
employer in keeping the relationship alive during
the period for which payment is made”.
It is clear and undisputed that Mr Rakitic was paid in lieu of
notice. I find that this took effect on 16 January 2001.
11 I accept and adopt the reasoning of the Senior
Commissioner in E.J.Richardson v Cecil Bros Pty Ltd 74
WAIG 1018.
“There is a difference between a time limit which
conditions the exercise of jurisdiction and the time
limit which governs its exercise (see General Motors Holden’s Ltd v Di Fazio (1979) 141 CLR 659).
It is apparent from section 29(2) that the time limit
stipulated therein is an integral part of and conditions the right of a former employee to refer an
application to the Commission alleging harsh, oppressive or unfair dismissal from employment. In
those circumstances there is much to be said for the
view that the power to extend time has no application in this case since, on its proper construction,
section 29(2) does not merely attach a time limit for
instituting the proceedings but imposes a time limit
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‘which is an essential condition of the right itself
and unless the condition is satisfied there is no right.”’
12 For these reasons, I am of the opinion that the Commission
is without jurisdiction to hear this application further and
I would dismiss the application and order as such.

2001 WAIRC 02858
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
JACOB RAKITIC, APPLICANT
v.
PERTH AUTO ALLIANCE (CENTRE
FORD
NORTHBRIDGE),
RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
MONDAY, 21 MAY 2001
FILE NO
APPLICATION 292 OF 2001
CITATION NO. 2001 WAIRC 02858
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application dismissed for want of
jurisdiction
Mr J Rakitic on his own behalf
Mr B Walker as agent

_______________________________________________________________________________

Order.
HAVING heard Mr J Rakitic on his own behalf and Mr B
Walker on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders—
THAT the application be and is hereby dismissed for
want of jurisdiction.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.

2001 WAIRC 02772
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ELIZABETH REEVES, APPLICANT
v.
NAOMI RUTH VICKERY TRADING
AS TOP MODELS INTERNATIONAL,
RESPONDENT
PARTIES
PENELOPE JEAN LAMBERT,
APPLICANT
v.
NAOMI RUTH VICKERY TRADING
AS TOP MODELS INTERNATIONAL,
RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
THURSDAY, 12 APRIL 2001
FILE NO/S
APPLICATION 1825 OF 1999 and
APPLICATION 20 OF 2000
CITATION NO. 2001 WAIRC 02772
_______________________________________________________________________________

Result
Representation
Applicants
Respondent

Applications for orders for payments of
denied contractual benefits granted
in person
no appearance

_______________________________________________________________________________

1

Reasons for Decision (extempore).
In each case Ms Elizabeth Reeves and Ms Penelope Jean
Lambert made applications under s.29(1)(b)(ii) of the
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Industrial Relations Act (“the Act”), claiming that they
are owed a sum of money, being a benefit to which they
are entitled under a contract of employment, not being a
benefit under an award or order.
Ms Reeves testified that she was employed as a model by
Top Models International on the 6 August 1999 to work
eight hours work for “No Regrets”. She produced a Model
Booking confirmation, that she would be paid the amount
of $1250 for that day’s work.
Ms Lambert testified that she was employed by Top
Models International on four occasions, 25 January 1999,
2 February 1999, 9 February 1999 and 10 February 1999.
She says that the terms of her engagement were that she
would be paid between $55 and $65 per hour with a
deduction of 20% commission.
Ms Lambert has testified, based on the hours that she
worked and the rate that she was to be paid (less
commission) that she is owed the amount of $240. Ms
Lambert received a cheque in the account name of Top
Models International for the sum of $200. The cheque is
dated 26 March 1999 and was dishonoured by the
Commonwealth Bank on 30 March 1999.
In each case following a direction to investigate by the
Chief Commissioner, meetings were convened by a
Deputy Registrar of the Commission. In Ms Reeves’ case,
Deputy Registrar Bastian convened a meeting on 29
February 2000. At that conference a Mr Leslie Vickery
attended the meeting. Ms Bastian testified that he
informed her that he was the father of Naomi Ruth
Vickery, and he advised her (Ms Bastian) that Ms Reeves
would be paid an amount of $1600 in monthly
instalments, from 1 March 2000, to be completed by 1
June 2000. Ms Reeves had unsuccessfully engaged the
services of a debt collection agency prior to making this
application to the Commission. An agreement was reached
with Mr Vickery to pay her the amount of $1600 to
compensate her for her costs in seeking to have a debt
collection agency recover the money that was owing. Ms
Reeves testified that no payments have been received by
her.
In relation to Ms Lambert, the Clerk to the Commission,
Mr Arthur Wilson, convened a meeting on the 14 March
2000. Ms Reeves attended, but there was no appearance
on behalf of the Respondent. Mr Wilson later received a
telephone message from a Mr Len Vickery. Mr Wilson
spoke to Mr Vickery by telephone, who informed him
that he was the father of Ms Lesley Vickery and that the
money owed to Ms Lambert would be paid within a
fortnight. No payment has been received by her.
In Ms Reeves’ case she claims that the Respondent’s name
is Top Models International. In Ms Lambert’s case she
says that the Respondent is Top Models International and
that Lesley Vickery is the principal of the business. It is
apparent from the evidence given by Ms Bastian and by
Mr Wilson that there was some confusion as to who was
the principal of the business. The Commission file reveals
that no Answer or Counter-Proposal has been filed on
behalf of the Respondent in either case, and there has
been no appearance by Ms Lesley Vickery or Naomi Ruth
Vickery at the hearing or at the meetings convened by
the Commission.
The Commission’s records reveal that a facsimile was
received by the Commission on 7 April 2001 from Lesley
P Vickery. In that facsimile, which is addressed to the
Industrial Commission of Western Australia, it is stated—
“Subject: Re 185 of 1999 E Reeves, and 20 of 2000
P Lambert.
Dear Sir/Madam, I am writing to advise that Top
Models International, a registered business name
formerly owned by Naomi Vickery, ceased trading
on or about June 30 2000. A business of the same
name was registered by myself on 8 August 2000.
As the owner of the new business I do not accept
any of the liabilities of the former business or its
owner. Further, Ms Naomi Vickery is no longer living at her former home address, and I do not know
her current whereabouts. I do, however, understand
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that unless her circumstances have changed she is
not in full time employment.
Your faithfully,
Lesley P. Vickery.”
Ms Bastian was directed by the Commission on 8 June
2000 to investigate and prepare a report whether Naomi
Ruth Vickery is the principal of Top Models International,
the place of business of the Respondent, and whether
Naomi Ruth Vickery admits she owes the amounts
claimed.
Ms Bastian testified that she unsuccessfully attempted to
locate Naomi Ruth Vickery, however she did locate the
place of business and made searches of the business name
details of Top Models International.
The Business Names Extract of the Department of Fair
Trading (created on 2 June 2000) states the principal place
of business of Top Models International as Suite 3, 1st
Floor, Queen’s Chambers, 97 William Street, Perth.
Further that the person carrying on the business is Naomi
Ruth Vickery, her address is 4 Rawlinna Heights,
Ballajura, Western Australia and she commenced business
on 10 June 1997.
Contrary to the place of business stated in the Business
Names Extract, Ms Bastian located the Respondent’s
business at 1st Floor, 158 William Street, Perth.
As a result of Deputy Registrar Bastian’s inquiries a notice
of hearing of this matter, was served at the address of 1st
floor, 158 William Street, Perth, on 23 February 2001.
Having regard to all of the evidence I am satisfied that in
both cases the Applicant’s claim for payment is made
out.
I will make an order declaring, in the case of Ms Lambert’s
application, that at all material times the principal of Top
Models International was Naomi Ruth Vickery, and order
that Naomi Ruth Vickery trading as Top Models
International do pay within seven days from the date of
this order the amount of $240 to Penelope Jean Lambert.
In the case of Ms Reeves I make a similar declaration
and order that Naomi Ruth Vickery trading as Top Models
International do pay within seven days of the date of this
order the amount of $1,250 to Ms Reeves.

2001 WAIRC 02576
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
PENELOPE JEAN LAMBERT,
APPLICANT
v.
NAOMI RUTH VICKERY TRADING
AS TOP MODELS INTERNATIONAL,
RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
THURSDAY, 12 APRIL 2001
FILE NO
APPLICATION 20 OF 2000
CITATION NO. 2001 WAIRC 02576
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application for contractual benefits
granted
in person
no appearance

_______________________________________________________________________________

Order.
HAVING heard the applicant the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby—
1. DECLARES that at all material times the principal
of Top Models International was Naomi Ruth
Vickery.
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2. ORDERS that Naomi Ruth Vickery trading as Top
Models International do pay within 7 days of the
date of this order the amount of $240 to Penelope
Jean Lambert.
(Sgd.) J.H. SMITH,
[L.S.]
Commissioner.

2001 WAIRC 02573
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ELIZABETH REEVES, APPLICANT
v.
NAOMI RUTH VICKERY TRADING
AS
TOP MODELS INTERNATIONAL,
RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
THURSDAY, 12 APRIL 2001
FILE NO
APPLICATION 1825 OF 1999
CITATION NO. 2001 WAIRC 02573
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

2
3
4
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6

Application for contractual benefits
granted
in person
no appearance

_______________________________________________________________________________

Order.
HAVING heard the applicant the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby—
1. DECLARES that at all material times the principal
of Top Models International was Naomi Ruth
Vickery.
2. ORDERS that Naomi Ruth Vickery trading as Top
Models International do pay within 7 days of the
date of this order the amount of $1,250 to Elizabeth
Reeves.
(Sgd.) J.H. SMITH,
[L.S.]
Commissioner.
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2001 WAIRC 02846
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
KELLY RUSTON, APPLICANT
v.
LEADER LOUNGE FURNISHINGS,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
THURSDAY, 17 MAY 2001
FILE NO
APPLICATION 1547 OF 2000
CITATION NO. 2001 WAIRC 02846
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12

_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application alleging unfair dismissal
dismissed
Ms K Ruston appeared on behalf of
herself as the applicant
Mr G Wake appeared on behalf of the
respondent

_______________________________________________________________________________

1

Reasons for Decision (Extemporaneous).
Miss Ruston was employed by the respondent at the time
of her dismissal to answer telephones, to sew, to stuff

13
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cushions, to make coffees, to cut calicos and to clean up.
On the evidence of Ms Hills she can be described as a
trainee machinist. She was originally employed from April
1998. Her employment ended on 15 September 2000 after
the expiry of three weeks’ notice. She claims that her
dismissal was unfair. She claims that she was told she
had taken too many sick days in August and the business
needed only two sewers. She says that she had the longest
service and claims that after her dismissal the respondent
employed someone to do the duties of cutting calico and
quilts which was half her job. She also claims that she
was dismissed because she was pregnant.
The respondent states that it needed to reduce staff and
that process continued after
Ms Ruston’s dismissal. Mr Wake, on behalf of the
respondent, gave Ms Ruston three weeks’ notice and he
says he was unaware that Ms Ruston was pregnant.
Having heard all persons who gave evidence this morning
I can say that generally I believe that both Ms Ruston
and Mr Wake, and indeed Ms Hills for that matter, gave
their evidence truthfully.
In a matter such as this where Ms Ruston claims that she
was unfairly dismissed, it is up to
Ms Ruston to prove her claim according to the evidence.
I accept from the evidence that the issue of Ms Ruston’s
sick days was a reason for the dismissal, however, as Ms
Ruston herself acknowledges, at the time she was
dismissed she was given two reasons for her dismissal,
the second one being the need to have only two sewers.
Therefore even on Ms Ruston’s own evidence, there were
two reasons for her dismissal. As to that, I accept the
evidence of
Mr Wake that the principal reason for the dismissal was
the need to down-size. I accept
Mr Wake’s evidence for the need to reduce the numbers
of the staff for the reasons he has given and the changes
which have occurred to the business. This means that the
issue of the number of Ms Ruston’s sick days becomes
of less importance. That is, it is reasonable to assume
that even if Ms Ruston had not taken the number of sick
days that the respondent believed, then on the evidence,
the down-sizing would still have needed to occur.
I therefore find that the number of days that Ms Ruston
was sick in August is not a material issue, although I note
that Ms Ruston, in her paperwork and her evidence this
morning, says that she had only one day in August.
According to the documents supplied by the company
there were two days. I understood that Ms Ruston agreed
with those documents. So even
Ms Ruston’s recollection on that one point is not 100%
accurate, and I do not say that as any criticism, merely as
an observation. The evidence, therefore, does not show
that the number of sick days, itself, can be a reason why
Ms Ruston’s dismissal was unfair rather, that is an issue
which was, perhaps, a reason why Ms Ruston was selected
to be made redundant.
Having accepted Mr Wake’s evidence regarding the
business and the need to reduce its size and its staff
numbers, it then becomes apparent that somebody needed
to go. In this regard
Ms Ruston points to “Glynnis” (and I intend no
discourtesy by referring to her by just her christian name,
that is just how the parties have referred to her) and
“Angela”. The evidence of Ms Hills, evidence which Ms
Ruston is obliged to accept, having called Ms Hills as a
witness, is that in sewing, experience is important. On
that basis it will always be difficult for
Ms Ruston, as a trainee machinist, to show that she should
have been retained in employment against Glynnis, who
I understand has some twenty years’ experience.
I accept the evidence that when Glynnis commenced
employment she did not know all of the range of jobs
that the respondent required of her, however, as I
understand the evidence, if that was true when she
commenced her employment it was not true at the time
Ms Ruston was dismissed. Although Ms Ruston says that
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she had longer service than Glynnis, and I find that to be
true, the general rule is that although length of service is
an important criterion in deciding who is to be made
redundant, it is not the only criterion.
It is difficult to point to only length of service, given that
Glynnis has longer experience as a sewer. I am not able
to find on the evidence, therefore, that the fact that Glynnis
was retained and Ms Ruston was not is a reason why Ms
Ruston’s dismissal was unfair.
In relation to Angela, on the evidence, she was employed
for a one month period and part of her duties were also
the duties that Ms Ruston was to perform. On the
evidence, Angela was not employed to replace staff who
were leaving: That is, the employment of Angela is not,
on the evidence before me, a reason not to accept that
down-sizing was the reason for redundancies. Rather, on
the evidence, which I do not believe Ms Ruston has
contested, Angela was employed for a particular function
and even if her duties may have overlapped
Ms Ruston’s this was for a period of time which would
have been for a week or two past
Ms Ruston’s employment at the most. The evidence is
that Angela was employed for four weeks only, and that
even if Ms Ruston did the work that Angela had done,
particularly the cleaning up and the cutting of calico, it is
unlikely to have made a difference to the need for the
business to reduce its staff. Even if it did, it may have
only extended Ms Ruston’s employment for perhaps a
week or two at the most. I therefore find that on the
evidence before me in relation to Angela, the fact that
she was employed for all of the reasons given by Mr Wake,
is not a reason why Ms Ruston’s redundancy, that being
what it is, was unfair.
The next reason put forward by Ms Ruston is the issue of
her pregnancy. As Ms Ruston admits, there is in fact no
evidence before this Commission this morning that Mr
Wake knew of her pregnancy. Ms Ruston did not bring
any evidence that Mr Wake knew about it.
Mr Wake gave evidence that he did not know and Ms
Ruston did not cross-examine him on that point to argue
that he wasn’t being truthful on this issue. She has not
even suggested in her submissions that Mr Wake is not
being truthful on this issue. There is then as a matter of
fact, no evidence before this Commission that Mr Wake
did know Ms Ruston was pregnant. Perhaps if I put it
this way: If Mr Wake did know, there is no evidence to
prove this. On that basis I cannot find that Ms Ruston’s
pregnancy was an issue in the redundancy that occurred.
I would add that if there had not been evidence of the
respondent’s need to down-size and that there was no
apparent reason for Ms Ruston to have been dismissed,
then perhaps this is an issue that would have required a
bit more evidence to be brought for the Commission to
in fact act upon it. However, in circumstances where the
evidence overall is that the respondent needed to reduce
staff, then I cannot find on the evidence before the
Commission, that
Ms Ruston’s pregnancy was an issue.
The final matter that arises is that if an employee is to be
made redundant, section 41 of the Minimum Conditions
of Employment Act requires there to be discussions
between the employer and the employee about the
consequences of the decision to down-size and what
alternatives are available. Even if Ms Ruston’s
employment was covered by the Furniture Trades’
Industry Award, and no one has suggested that, the Award
provides a similar obligation.
The Industrial Relations Commission does not enforce
the Act neither does it enforce the Award. The Commission
looks at it from this point of view: On the evidence there
were no discussions between the respondent and Ms
Ruston about alternatives. However, on the evidence even
if there had been discussions, it is not clear that there
would have been any alternative. Ms Ruston has not
suggested, for example that, putting Angela to one side,
there was other work that she could have done even on a
part time basis. It is therefore, on the evidence before
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me, not apparent that even if there had been those
discussions it would have made any difference.
25 For all of those reasons, therefore, I have not been able to
find that Ms Ruston has shown on the evidence that her
dismissal was unfair and accordingly, her application must
be dismissed.
26 Accordingly, an Order now issues.
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Order.
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Reasons for Decision.
At material times the applicant was employed by the
respondent as its administration/training manager and IT
network administrator. Her employment commenced with
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the respondent on or about 18 June 1998 and came to an
end on or about 7 November 2000 in controversial
circumstances. The applicant now brings this application
to the Commission pursuant to s 29(1)(b)(i) of the
Industrial Relations Act 1979 (“the Act”) alleging she
was harshly oppressively and unfairly dismissed by the
respondent at or about that time.
The respondent denied that it unfairly dismissed the
applicant and indeed, denies there was a dismissal at all
for the purposes of the Commission’s jurisdiction under
the Act.
The material facts surrounding the events occurring on
or about the time of the alleged dismissal may be shortly
stated as follows.
For some time, the applicant had complained to the
general manager of the respondent, Mr King, that she
was having considerable difficulties in her working
relationship with another manager of the respondent, Mr
Collett. The applicant expressed concerns to Mr King
that Mr Collett was “playing power games” with her by
utilising staff who reported to her without her approval;
on at least one occasion being rude and aggressive towards
her; and generally treating staff members of the
respondent in a poor fashion. The applicant testified that
Mr Collett was aggressive and over bearing, and seemed
to have a difficulty in dealing with female employees.
The applicant testified that Mr King assured her that he
would take steps to bring these matters to Mr Collett’s
attention. He would make Mr Collett aware of the
sensitivities in dealing with other staff members, and in
particular, ensuring that he consulted with the applicant,
at least as a matter of courtesy, in the event that he required
some assistance from any staff member who was
accountable to the applicant. According to the applicant,
these approaches had little effect, because Mr Collett’s
attitude and behaviour in the workplace did not change.
Matters came to a head on or about the Friday afternoon
of 27 October 2000. On this day, Mr King was in Perth.
Apparently, Mr Collett had made arrangements with Mr
King, for him to utilise the services of the respondent’s
receptionist Ms Tranter, who reported to the applicant, in
the employment services division of the respondent, for
which Mr Collett was responsible. Mr Collett had never
mentioned this to the applicant. Ms Tranter went to see
the applicant to advise her of the arrangement. On being
informed of this, the applicant testified that she “saw red”.
This was as a result of the prior incidents and the lack of
any tangible change in Mr Collett’s behaviour.
The applicant immediately went and saw Mr Collett and
told him that until he had discussed it with her it was not
acceptable for him to redeploy her staff. She also protested
at him that it was unfair for him to have the employee in
question, Ms Tranter, advise her of the arrangement. It
was common ground that a verbal altercation then took
place between the applicant and Mr Collett about this
matter. Ms Tranter, who was close by, testified that there
was “yelling from both Mark and Julia. It sounded like
there were things been thrown in the office.” The applicant
then left Mr Collett’s office, and returned to her own,
followed by Mr Collett. The argument continued in the
applicant’s office, according to Ms Tranter.
Following this, the applicant testified that she rang Mr
King and left a message on his voice mail, telling him
that she was resigning and that she “could not continue
to work with that animal anymore.” Mr King testified
that when he received the telephone message he could
tell that the applicant was extremely upset from the tone
of it. Mr King rang the applicant back approximately 15
minutes later. He testified that she was still very angry.
Whilst there was some conflict in the evidence between
the various witnesses as to the time that may have elapsed
from the initial altercation between the applicant and Mr
Collett and when she made the telephone call to Mr King,
it was quite clear that from the evidence of Mr King,
when he finally spoke with her, she was still extremely
upset. In my view this is significant. It was the applicant’s
evidence that when Mr King spoke to her, he tried to
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calm her down and told her “not to do any thing silly”
and he would meet with her on the following Monday
morning when he was back in Albany, “to sort everything
out.”
Based on this position, the applicant said she waited to
meet with Mr King the following Monday morning. That
morning, the applicant outlined the events of the previous
Friday afternoon, and told Mr King that she desperately
did not want to resign. She testified that she said that she
didn’t see any choice because of the behaviour of Mr
Collett in his domineering and bullying behaviour towards
both her and other staff members. She testified that again
Mr King said to her to not do any thing further and to
give him some time to resolve the situation. I pause to
observe that Mr King’s version of this meeting was
somewhat different. He testified that after discussing the
incident and the working relationship between the
applicant and Mr Collett, there was discussion between
then as to a proper “handover” in relation to the traineeship
work, the responsibility of the applicant. Mr King said
that he told the applicant that he would advise the
chairman of the respondent of the discussion and the
applicant’s resignation.
In relation to this matter, Mr King testified that during
the conversation with the applicant, she requested her job
back. He said that he would need to speak with the
chairman of the respondent. In passing, I should observe
that it was Mr King’s evidence that he regarded the
applicant as a very good employee. He had not in any
way being critical of her work performance or conduct
in the workplace, and indicated to the chairman of the
respondent that he would have the applicant back in
employment.
The following day, on Tuesday, the applicant testified that
she again told Mr King that it was not her intention to
resign and she had concerns about the trainees
undertaking traineeship’s arranged by the respondent, for
which she was responsible. Whilst the evidence was far
less than clear as to what occurred next, it appears on the
evidence, that thereafter the applicant continued to work
until on or about 10 November, when the applicant was
notified by her husband that a substantial sum of money
had been deposited into their joint bank account the
previous day. The applicant queried this with Mr King,
who advised her that this was her termination payment,
given that she had resigned.
It was the applicant’s evidence that this stunned her. She
testified that until that point, she had been clearly under
the impression that she had rescinded her resignation with
the acquiescence of the respondent and that Mr King was
taking steps to resolve the working relationship problem
between her and Mr Collett. It was her evidence that as
far as she had been led to believe, her resignation, (if
there was a resignation), had not been “accepted” by the
respondent. Again whilst it was not entirely clear on the
evidence, it appeared that the applicant, after discovering
the payment into her bank account, continued to do some
further work for the respondent up until on or about 13
November 2000.
The applicant gave evidence as to other employment she
had undertaken since leaving the respondent, which
included part-time employment with a building company
on and from 21 February 2001. The applicant continued
to work in this position until about 4 May 2001, when
she was retrenched because of a downturn in that industry.
The applicant testified that she had earned some $3,364.53
in this employment.

Findings and Conclusions
14. I am satisfied and I find on the evidence, and indeed it
was largely common ground, that there was a significant
degree of conflict in the workplace between the applicant
and Mr Collett. From all of the evidence, in particular
that of Mr King, it appears to the Commission and I find,
that predominantly the difficulties were caused by Mr
Collett’s manner and approach in dealing with the
applicant and her staff. I am not persuaded however, that
it was entirely a one-sided affair. Clearly on the evidence,
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both the applicant and Mr Collett were strong willed
individuals. Both expressed their opinions very assertively
and as it was described by counsel for the applicant, she
“called a spade a spade”. I am therefore of the view that
in addition to the obvious difficulties in some of Mr
Collett’s management style, there was clearly an
underlying conflict of personalities between both of them.
As to the events of Friday 27 October 2000, I am well
satisfied on the evidence that a substantial verbal
altercation occurred between the applicant and Mr Collett
over the proposed re-deployment of Ms Tranter to Mr
Collett’s area of responsibility. This altercation led to the
applicant being in a highly emotional state, variously
expressed as “very angry”, “a screaming match”,
“uncontrollable rage” etc. However one describes it, it
was manifestly clear on the evidence that the applicant
was in an extremely emotionally charged state. I also find
that in this state, she telephoned Mr King, who was then
off the premises. She left a voice mail message for him
saying that she was resigning. Her anger had clearly not
receded at this time, given Mr King’s evidence, and I
find accordingly. Moreover, at least some 15 minutes later
or thereabouts, on Mr King’s evidence, the applicant was
still in a highly charged emotional state when he returned
her telephone call and discussed the incident with her.
I am also satisfied and I find that during this telephone
discussion, Mr King indicated to her in words to the effect
that she should do nothing further and he would discuss
it further with her on his to return to Albany the following
Monday. On the evidence, I find that there was no
indication at that time, that there was any “acceptance”
by Mr King of the applicant’s resignation indeed on the
contrary, I am satisfied that the indications were all the
other way.
Following the events of the ensuing Monday, I am also
satisfied on the evidence, that the applicant clearly further
recanted in relation to her earlier intention to resign. She
also did so on the following Tuesday. Despite these clear
signs that the applicant was, firstly, in a highly charged
emotional state on the Friday, had had a known personality
clash with Mr Collett, and had clearly indicated her true
intention, the applicant’s final payments, in respect of
termination of her employment, were deposited into her
bank account on or about 9 November 2000.
This case throws up a not infrequent issue arising in
proceedings of this kind, that being whether the applicant
truly resigned voluntarily and of her own free will, or
whether she was dismissed by the respondent. I dealt with
this issue in AFMEPKIU v G&G Steel Works (1999) 79
WAIG 880 where at 883 I said—
“The law in relation to the requirements for a valid
notice of termination of employment is reasonably
well settled. A number of decisions of the English
Employment Appeal Tribunal, adopted by various
Australian courts and tribunals, have set out the position in this regard. In Sovereign House Security
Services Ltd v Savage (1989) IRLR 115 it was said
by May LJ at 116—
“In my opinion, generally speaking, where
unambiguous words of resignation are used
by an employee to the employer direct or by
an intermediary, and are so understood by the
employer, the proper conclusion of fact is that
the employee has in truth resigned. In my view
tribunals should not be astute to find otherwise…”
However, in some cases there may be something in the context of the exchange between
the employer and the employee or, in the circumstances of the employee him or himself,
to entitle the tribunal a fact to conclude that
notwithstanding the appearances there was no
real resignation despite what it might appear
to be at first sight.”
In the instant matter, it is not so much consideration
of whether words of resignation are unambiguous
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or not, but rather the characterisation of the conduct of Mr Bonanno as a whole, arising from his
actions in leaving the workplace and the various
telephone conversations that took place, and preceding events. In this respect, in my view, whether
one is considering whether words or conduct evince
an intention of an employee to no longer remain
employed by an employer, the principles have equal
application. Indeed, this was considered in KwikFit (GB) Ltd v Lineham (1992) ICR 183 where Wood
J said at 191—
“If words of resignation are unambiguous then
prima facie an employer is entitled to treat
them as such, but in the field of employment
personalities constitute an important consideration. Words may be spoken or actions
expressed in temper or in the heat of the moment or under extreme pressure (“being
jostled into a decision”) and indeed the intellectual make up of an employee may be
relevant: see Barclay v City of Glascow District Council (1983) IRLR 313. These we refer
to as “special circumstances”. Where “special circumstances” arise it may be
unreasonable for an employer to assume a
resignation and to accept it forthwith. A reasonable period of time should be allowed to
lapse and if circumstances arise during that
period which put the employer on notice that
further enquiry is desirable to see whether the
resignation was really intended and can properly be assumed, then such enquiry is ignored
at the employer’s risk. He runs the risk that
ultimately evidence may be forthcoming which
indicates that in the “special circumstances”
the intention to resign was not the correct interpretation when the facts are judged
objectively.”
In Barclay v City of Glascow District Council (supra) the Employment Appeal Tribunal allowed an
appeal from a majority decision of a Scottish industrial tribunal which dismissed an unfair dismissal
application on the basis that the applicant had resigned. The applicant in that matter was
acknowledged to be mentally defective and under
the care of his sister. Events transpired were an altercation took place between the applicant and the
respondent’s foreman in the workplace, following
which the applicant said “he wanted to collect his
books” the next day. On that day, the applicant, when
collecting his pay, was asked to and did sign a blank
form that was subsequently drafted as his resignation. The applicant reported to work on the following
Monday, but was sent home on the grounds that he
had resigned. On appeal, the Employment Appeal
Tribunal held that there were special circumstances
to consider, by reason of the mental capacity of the
applicant. Moreover, it was held that given the circumstances, the proper approach for the employer
was to have regard not only to what was said on the
day in question, but also to what happened the following day when the applicant reported for work.
The Tribunal said the employer should have made
enquiries as to the true intentions of the applicant.”
19. In my opinion, in the words of Wood J in Kwik Fit there
were special circumstances arising at the time of the
applicant’s telephone call to Mr King on the afternoon of
Friday 27 October 2000. Undoubtedly, the words used
by the applicant were spoken in a state of emotional
turmoil and the heat of the moment, following the
altercation with Mr Collett. Given all of the circumstances
in my view, it was clear that the applicant, in subsequent
discussions with Mr King, did not truly wish to resign at
all. I also accept that from the brief discussion with Mr
King on the Friday afternoon, the applicant was left with
the impression that she would not in fact be leaving the
respondent’s employment and that on the strength of this,
there was no need to make any further contact with Mr
King over the weekend. In these circumstances, the
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respondent should have clearly been on notice that further
inquiry would have revealed this intention. This is
particularly so, in the context of the clear personality clash
between the applicant and Mr Collett, which was well
known to the respondent: Kwik Fit.
In all the circumstances of this case, I consider that the
applicant did not truly resign from her employment but
was dismissed by the respondent. As to precisely when
the dismissal was effected, this is a matter that was not
entirely clear on the evidence. It seems to me that the
most likely date that the dismissal was effected, was the
date upon which the applicant received her termination
payments into her bank account, that being on or about 9
November 2000.
As to the allegation that the applicant was forced to resign
by reason of Mr Collett’s conduct, I do not find it
necessary to determine this issue in light of my
conclusions as to the purported resignation itself.
However, it seems to me that on the evidence there may
well be live issues as to whether in fact the conduct of Mr
Collett was indeed so grave to lead to this result and
moreover and in any event, even if so, whether his conduct
could be imputed to the employer such that it could be
said that it was the conduct of the employer that gave rise
to the resignation of the employee.
Finally on these issues, throughout these proceedings the
parties referred to whether or not the respondent had
“accepted” the applicant’s resignation. As Windeyer J said
in Marks v Commonwealth (1964) 111 CLR 549
“expressions such as the tendering and acceptance of a
resignation, although commonly used, are merely
linguistic courtesies”. On the basis that a notice of
termination is validly given, any “refusal” or “acceptance”
does not affect the legal result that the notice will operate
according to its terms to bring the contract of employment
to an end on its expiry: Riordan v War Office (1959) 1
WLR 1046 at 1054. The issue in this case was not a matter
of the “acceptance” of any resignation, but rather, whether
there was a resignation or a dismissal simpliciter.
I now turn to consider whether the dismissal was harsh,
oppressive and unfair. As I have noted, it was not in
controversy that the applicant was a very well regarded
employee by the respondent and it had no cause to express
concerns about either her work performance or her
conduct and behaviour in the workplace, as made clear
in the evidence of Mr King. That being so, and the
applicant not in any way being on notice that her
employment was, prior to its termination, in any sense in
jeopardy, I find the dismissal to have been harsh,
oppressive and unfair.
In terms of remedy, at the outset of the proceedings,
counsel for the applicant sought and was granted leave
by the Commission to amend the applicant’s claim, such
that she no longer sought reinstatement but rather sought
an order of compensation. This was because of the
breakdown in the relationship subsequently apparent on
the evidence. In these circumstances, it seems to me that
it would be impracticable to in any event, order the
applicant to be reinstated by the respondent.
I now consider the question of compensation for loss.
There was no claim for compensation for injury. I apply
the principles outlined by the Full Bench in Bogunovich
v Bayside Western Australia Pty Ltd (1998) 79 WAIG 8
as to the assessment of compensation. I am satisfied that
the applicant has undertaken all reasonable steps to
mitigate her loss, which in any event, was not challenged
by the respondent. The applicant claims compensation in
the order of some $18,762.12, representing six months
income, less monies that she earned as noted above. There
was evidence before the Commission that in
approximately mid August 2000, the applicant advised
Mr King that she was considering her future with the
respondent and indeed in that month, had applied for
alternative employment. Apparently at that time, she had
expressed concern to Mr King, about the utilisation of
Ms Tranter by Mr Collett, without her knowledge or
consent. There was also considerable evidence before the
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Commission as to the animosity between the applicant
and Mr Collett in the workplace.
26. In this case, based upon all of the evidence, I am not of
the view that the applicant would have continued in the
employment of the respondent indefinitely. The likelihood
of ongoing employment is a relevant consideration in
assessing compensation for loss: Bogunovich. Having
regard to all of the circumstances, I find it more likely
than not, that the employment of the applicant may not
have continued more than about three months from when
it actually terminated. I am therefore of the view that an
appropriate order of compensation for loss, should reflect
this finding and accordingly I order that the applicant be
compensated for loss in the sum of $8,660 less the money
earned in the interim, leading to an award of compensation
in round terms of $6,000.
27. A minute of proposed order now issues.
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Result
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Application granted. Order issued.
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Order.
HAVING heard Mr N Graham of counsel on behalf of the
applicant and Mr E Rea as agent on behalf of the respondent
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby—
1. DECLARES that Ms J Temby was harshly, oppressively and unfairly dismissed from her employment
by the respondent on or about 9 November 2000;
2. DECLARES that the reinstatement of Ms Temby is
impracticable;
3. ORDERS the respondent to pay to Ms Temby within
21 days of the date of this order the sum of $6,000.00
less any amount payable to the Commissioner of
Taxation pursuant to the Income Tax Assessment Act
1936 and actually paid.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.
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SECTION 29 (1)(b)—Notation of—
Applicant

Respondent

Number

Commissioner Result

A’Court G

Airlite Cleaning Pty Ltd

760/2001

Scott C

Aitchison SJ

Right Marketing Australia Pty Ltd

613/2001

Wood C

Alex GA

Graphique Nominees Pty Ltd ACN 008 930 827
T/A Adlink
Airlite Cleaning

47/2001

Gregor C

1620/2000

Smith C

BBC Hardware House O’Connor
Trustek Steel Roofing Systems
Etos Australia
CMETU

1603/2000
204/2001
218/2001
747/2001

Gregor C
Gregor C
Beech C
Kenner C

Discontinued
by leave
Discontinued
Discontinued
Discontinued
Discontinued

ACN 061 839 852 Pty Ltd Trading as Ventura Homes
Ventura Homes Pty Ltd
Kaata-Koorliny Enterprise & Employment
Development Aboriginal Corporation
Network Packaging Pty Ltd

140/2001
141/2001
1782/1999

Gregor C
Gregor C
Beech C

Discontinued
Discontinued
Discontinued

511/2001

Scott C

Withdrawn
by leave
Dismissed
Dismissed

Armstrong E
Baker LP
Bendall MR
Bernet SE
BHP Iron Ore
Pty Ltd
Blewett VA
Blewett VA
Bolton FR
Bonnick KJ
Bordbar B
Boyd DE

Withdrawn
by leave
Consent
Order
Discontinued

302/2001
2018/2000

Scott C
Scott C

Bradshaw JL
Brookes LM
Carr Stephen
Carroll DW
Champion RA
Clarke C
CMETU
Coghlan FJ
Collopy-Behan T
Conder SC

BSD Consultants Pty Ltd
Allan Cheesman General Manager Geraldton
Building Company
Active Realty WA Pty Ltd
Robinson Personnel Pty Ltd
Iama Agribusiness
Jakovich Transport and Earthmoving Pty Ltd
David Charles Turner
Perth Eye Centre Pty Ltd
BHP Iron Ore Ltd
River Resort
Jose Jalomelli & John Mason t/a Maximise
Northam Share & Care (Inc.)

1831/2000
549/2001
1990/2000
112/2001
330/2001
341/2001
1393/2000
1752/2000
2155/2000
1581/2000

Beech C
Scott C
Gregor C
Gregor C
Scott C
Scott C
Kenner C
Kenner C
Kenner C
Fielding C

Coombes RC

Kawasaki Northside

289/2001

Scott C

Crawford JRE
Crkovsky HP
Culverwell KJ
Cunningham MW
Damcevska M

Buccaneer Swimming Pools Pty Ltd
Flight Centre Ltd
Proud Holdings Pty Ltd T/A Proud Constructions
World Courier (Aust) P/L
Prestige Property Services Pty Ltd

442/2001
502/2001
1515/2000
762/2001
648/2001

Coleman CC
Beech C
Gregor C
Coleman CC
Scott C

Davey S
Davie P

Shire of Collie
Artifex Australia

1358/2000
64/2001

Kenner C
Wood C

Day S
Dennis MJ
Dowding PS
Drury HR
Ellis S
Ellis S
Enderbury CJ

591/2001
867/2001
353/2001
1700/2000
450/2001
451/2001
1881/2000

Beech C
Coleman CC
Kenner C
Scott C
Kenner C
Kenner C
Gregor C

Ferrara P
Fleming M

Northern Star Maintenance Services
Bardena Farms Pty Ltd
Challenger Freights
A Bouquet of Roses
Rangerman Mechanical
Rangerman Pty Ltd
BGC Construction A Division of Homestyle Pty
Ltd Reg 3930 ACN 008783248
NKH Technologies Pty Ltd
Strategic Computer Solutions

273/2001
201/2001

Beech C
Smith C

Fouque D

Computer Science Corporation

322/2001

Kenner C

Freeman JJ

E.F.F. Ltd, Environmental Forrest Farms
Management Ltd, Powton Land Holdings Ltd and
AIM Financial Solutions Group
West Coast Acceptances P/L T/As: Mobitow (1988)
Building Corporation WA Pty Ltd

489/2001

Beech C

Discontinued
Discontinued
by leave
Dismissed for
want of
prosecution
Discontinued

461/2001
374/2001

Scott C
Kenner C

Dismissed
Discontinued

Ghiradi KJ
Glorie R

Discontinued
Dismissed
Discontinued
Discontinued
Dismissed
Dismissed
Discontinued
Discontinued
Discontinued
Discontinued
by leave
Withdrawn
by leave
Discontinued
Discontinued
Discontinued
Discontinued
Withdrawn
by leave
Discontinued.
Dismissed for
want of
prosecution
Discontinued
Discontinued
Discontinued
Dismissed
Discontinued
Discontinued
Discontinued
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Applicant

Respondent

Number

Commissioner Result

Gordon DH
Grande LSM
Green J
Greenfield B
Griffin WA
Hagdorn BE
Halligan RA
Hanna FEA
Haroun A
Harrison J
Hassan D
Henson DR

Regal Workshop (Evolution R)
Quebec Nominees T/A Thingz Gifts
Matchmaster Communications Pty Ltd
Melwire Pty Ltd
Kindale Pty Ltd Trading As “Baci Cafe”
Erinbush Pty Ltd
City Toyota
NGS Guards & Patrols
Harrietts Café/Restaurant
RGD Corporation Pty Ltd
Riley Shelley (WA) Pty Ltd
Denville Pty Ltd

687/2001
552/2001
2011/2000
2095/2000
295/2001
96/2001
2141/2000
126/2001
32/2001
94/2001
842/2000
60/2001

Beech C
Coleman CC
Scott C
Beech C
Gregor C
Kenner C
Gregor C
Gregor C
Scott C
Beech C
Kenner C
Smith C

Higgins RM

Iluka Resources Limited

281/2001

Smith C

Hill RC
Hill RR
Holl DE
Hunt CA
Hutchings K
Ioppolo J

J & E Hofmann Engineering Pty Ltd
Ming South West Pty Ltd
Mulberry Cards & Gifts
Youth South West A Division of Jobs South West Inc.
Chambers Capital Group Ltd
International Cabinets Pty Ltd

499/2001
347/2001
557/2001
615/2001
160/2001
688/2001

Scott C
Kenner C
Coleman CC
Gregor C
Beech C
Beech C

Izydorski LM

Police and Nurses Credit Society Limited

206/2001

Gregor C

James RA
James RC
Jenner CJ

Australian Foods Co P/L
Gwynne Pk Deli
Rocket Transport Services Pty Ltd Rocket Couriers

1646/2000
233/2001
443/2001

Scott C
Kenner C
Gregor C

Johnstone K
Jones J

Etos Australia Pty Ltd
Airlite Cleaning

189/2001
1619/2000

Beech C
Smith C

Kennedy JL

National Office Products Ltd T/As Boise
Cascade/Supply West
Bunbury Dolphin Trust Incorporated t/a Dolphin
Discovery Centre
Rodney Arthur Howe

245/2001

Gregor C

Discontinued
Discontinued
Dismissed
Discontinued
Discontinued
Order Issued
Discontinued
Discontinued
Dismissed
Discontinued
Discontinued
Discontinued
by leave
Discontinued
by leave
Dismissed
Discontinued
Discontinued
Withdrawn
Discontinued
Withdrawn
by leave
Withdrawn
by leave
Dismissed
Discontinued
Withdrawn
by leave
Discontinued
Discontinued
by leave
Withdrawn

91/2001

Beech C

Discontinued

1803/2000

Gregor C

European Roods Wholesalers P/L
M T & J E Miller
Western Master Furniture
York International Australia Pty Ltd T/A York Australia
Hocking and Company Pty Ltd ACN 009 426 984
and/or Western Australia Newspapers Limited
ACN 008 667 632 Proprietors of the Kalgoorlie Miner
Empathise Pty Ltd
Alphawest Pty Ltd
Expro Group Australia Pty Ltd
Town & Country Café & Lunch Mart

54/2001
1938/2000
1732/2000
183/2001
69/2001

Coleman CC
Gregor C
Gregor C
Gregor C
Smith C

Consent
Order
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
by leave

2023/2000
417/2001
2090/2000
1628/2000

Scott C
Kenner C
Fielding C
Smith C

2044/2000

Scott C

Marshall PT

Kitcher Property Investments Pty Ltd
T/As Mulberry Farm
Bushpan Holdings Trading as Canning Traders

1504/2000

Smith C

Martin J
McGavin C
Mellowship M

Wavemaster International Pty Ltd
Nightlife Nominees Pty Ltd
Austa Imports, Raymond Jurgens

2046/2000
509/2001
1937/2001

Kenner C
Beech C
Smith C

Mihic Z
Miller GT
Morgan SJ
Myint TK
Naven CP
Nazzari PJ

Fairlight on Air Pty Ltd
Geoff Slade Group t/a Lyncroft Consulting Group
Australian Huntingtons Disease Ass (Inc) WA
Messages on Hold & Linstorm Holdings Pty Ltd
Denso (Aust) P/L
Mulberry Farm

30/2001
4/2001
1968/2000
1721/2000
877/2001
424/2001

Scott C
Beech C
Gregor C
Gregor C
Coleman CC
Beech C

Kivell SE
Lade SG
Lagana A
Latifi E
Liness C
Longthorne AB
Mackey L
Maher D
Mallet MH
Maloney BJ
McGuckin NA
Manhood V

Dismissed
Discontinued
Discontinued
Discontinued
by leave
Withdrawn
by leave
Discontinued
by leave
Discontinued
Discontinued
Discontinued
by leave
Dismissed
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
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Applicant

Respondent

Number

Commissioner Result

Newett LD
O’Connor KD

MacMahon Underground Pty Ltd
Settlers Roadhouse

103/2001
217/2001

Beech C
Smith C

Oliver LF
Parker SL
Philp S
Pomfret RL
Possingham LE

Coolgardie Community Care Incorporated
Jeff Marsh, Risk Management Technologies
Mandurah Bowling Club Inc
Bank of Western Australia Ltd
Westfield Limited

1075/2000
1083/2001
116/2001
253/2001
592/2001

Kenner C
Coleman CC
Scott C
Gregor C
Scott C

Roberts TM
Rollings SP
Rupe JA
Saunders BC
Schulze SL

Milreece Pty Ltd
Ram Paper & Office Products P/L
Crabtree Engineering Software
Action Super Market F.A.L.
Industrial Personnel Pty Ltd ACN 337 391 63

97/2001
344/2001
604/2001
215/2001
1716/1999

Scott C
Scott C
Kenner C
Gregor C
Smith C

Scott DL
Smallbone M
Smith MW

Wollaston Realty Pty Ltd T/A Roy Weston
Presbyterian Ladies College
Airlite Cleaning

776/2001
2079/2000
1618/2001

Gregor C
Kenner C
Smith C

Smith R
Smith RL

Collie Veterinary Hospital
Aboriginal Development of Manguri
Corporation (Manguri)
Kissing Frogs Publications Pty Ltd
Kontrol-Teq Industrial Pty Ltd ACN 009 289 070

1418/2000
425/2001

Kenner C
Scott C

1160/2000
176/2000

Beech C
Kenner C

8/2001

Gregor C

268/2001
1763/2000
1765/2000
609/2001

Beech C
Scott C
Scott C
Gregor C

Discontinued
Dismissed
Dismissed
Discontinued

Towle LJ
Turrell M

Turntek Machining Pty Ltd ACN 074492032
T/A Turntek Machining Wear Plate Drilling
Orion Laboratories Pty Ltd
Lord Forrest Nominees T/As the Lord Forrest Hotel
Lord Forrest Nominees T/As the Lord Forrest Hotel
RHT Supa Crew Constructions Pty Ltd
ACN 091 408 945
Australand Holdings Ltd
Airlite Cleaning

Discontinued
Discontinued
by leave
Discontinued

2111/2000
1621/2001

Scott C
Smith C

Vandborg D

Shire of Brome

75/2001

Smith C

Van De Weerd A
Verga JL
Wainohu R
Walters-Neil GA
Wardley RG
Webb SJ

1232/2000
228/2001
500/2001
441/2001
383/2001
161/2001

Scott C
Gregor C
Scott C
Beech C
Gregor C
Smith C

Wells NS

The Dugan Family Trust T/A Docker Electrics
Pulsat Communications Ltd
Novek Pty Ltd T/A Shell Combined
The Albion Hotel (Ogdens)
Shack & Kerr Motors Pty Ltd Shacks Holden
Tangent Nominees Pty Ltd (ACN 008 865 585) as
Trustees for Summit Homes Group Unit Trust
T/As Summit Homes
Lost Lake Winery

1920/2000

Smith C

Weir J
Whanga SA
Wheatcroft K
White JA
White NA
Wilkinson D
Woods J
Wright JF

Thorlock International Ltd
Lamead Holdings Pty Ltd
John’s Engineering and Cranes
Lincoln Coffee Shop
BRL Hardy Limited
General & Civil Pty Ltd
Lordly View Pty Ltd T/A Property Solutions
Alti Lighting

350/2001
1917/2000
690/2001
630/2001
1997/2000
465/2001
484/2001
365/2001

Gregor C
Beech C
Beech C
Beech C
Gregor C
Kenner C
Scott C
Gregor C

Zinni MT

Coventry’s A Division of Coventry Group Ltd

599/2000

Scott C

Dismissed
Discontinued
by leave
Discontinued
by leave
Dismissed
Discontinued
Dismissed
Discontinued
Discontinued
Dismissed for
want of
prosecution
Discontinued
by leave
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Dismissed
Withdrawn
by leave
Dismissed

Spencer JK
Stewart GE
Sunjich MS
Tapscott GW
Tarbotton BE
Tarbotton TA
Tasovac A

Discontinued
Discontinued
by leave
Discontinued
Discontinued
Dismissed
Withdrawn
Withdrawn
by leave
Dismissed
Dismissed
Discontinued
Order Issued
Discontinued
by leave
Concluded
Discontinued
Discontinued
by leave
Discontinued
Dismissed
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CONFERENCES—
Matters arising out of—
2001 WAIRC 02792
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS—WESTERN
AUSTRALIAN
BRANCH,
APPLICANT
v.
BHP IRON ORE PTY LTD,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
FRIDAY, 11 MAY 2001
FILE NO/S
C 86 OF 2001
CITATION NO. 2001 WAIRC 02792
_________________________________________________________________________

Result
Representation
Applicant
Respondent

Recommendation issued.
Mr T Kucera of counsel
Mr R Lilburne of counsel

81 W.A.I.G.

7. THAT any grievances arising from this process be
resolved in accordance with the Industrial Relations
Agreement 1997 (as amended).
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.

2001 WAIRC 02844
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CONSTRUCTION,
MINING,
ENERGY,
TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH AND
ANOTHER, APPLICANTS
v.
CITY OF STIRLING, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
FRIDAY, 18 MAY 2001
FILE NO
C 78 OF 2001
CITATION NO. 2001 WAIRC 02844

_________________________________________________________________________

_______________________________________________________________________________

Recommendation.
WHEREAS on 9 April 2001 the applicant applied to the Commission for a conference pursuant to s 44 of the Industrial
Relations Act, 1979;
AND WHEREAS on 4 May 2001 the Commission convened a conference between the parties pursuant to s 44 of the
Industrial Relations Act, 1979;
AND WHEREAS at the conference the Commission was
informed that the applicant and the respondent were in dispute as to the manner and circumstances under which the
respondent engages contractors to perform maintenance work
at the respondent’s Nelson Point operations;
AND WHEREAS the Commission, after having heard the
parties and having endeavoured to assist the parties to reach
agreement on the matters in dispute and recognising past practices, was of the view that in all the circumstances, it would
issue a recommendation to the parties in order to endeavour
to expeditiously resolve the dispute;
NOW THEREFORE the Commission, having regard for the
interests of the parties directly involved and to prevent the
deterioration of industrial relations in respect of the matters
in question, in accordance with the provisions of the Industrial Relations Act, 1979 hereby recommends—
1 THAT the engagement of contractors by the respondent is to be discussed at the workgroup level
following the publication by the respondent of the
weekly work plan on each Friday or thereabouts.
2 THAT a copy of the weekly work plan is to be given
to the relevant union representative(s) to facilitate
the discussions referred to in para 1.
3 THAT the respondent, to further facilitate the discussions in para 2, provide to the relevant union
representative(s) particulars of the contractor engagement including but not limited to matters such as
the scope of the works and the anticipated duration
of the contract and the like.
4 THAT any issues raised in the course of discussions
referred to in para 2 be as far as possible resolved at
the work group level.
5. THAT when unscheduled overtime is required to be
worked at the respondent’s Nelson Point operations
to complete a job and maintain production, it will
be offered to the employees on shift who are fit and
competent to do that work.
6. THAT if there is no, or no sufficient acceptance of
that offer of overtime then the Company may engage a contractor to perform that work.

Result
_______________________________________________________________________________

Direction and Order.
WHEREAS on 27th March 2001 the Construction, Mining,
Energy, Timberyards, Sawmills & Woodworkers Union of
Australia, West Australian Branch (CMETU) applied to the
Commission for a compulsory conference pursuant to s.44 of
the Industrial Relations Act, 1979 on the grounds that the union
was in dispute with the City of Stirling over disciplinary proceedings against certain employees of the City of Stirling
arising from warning letters relating to the wearing of uniforms; and
WHEREAS the Commission conducted a conference on the
matter on 4th April 2001 at which from the parties were directed to have further discussions in an attempt to resolve the
matter; and
WHEREAS the Communications, Electrical, Electronic,
Energy, Information, Postal, Plumbing and Allied Workers
Union of Australia, Engineering Electrical Division, WA
Branch (CEPU) was made party to the proceedings; and
WHEREAS the Commission was requested to conduct another conference on the matter, that conference was listed for
17th May 2001; and
WHEREAS at the conference the Commission received a
report concerning the progress in the dispute, that report indicated that the matters had not been resolved but were subject
to continuing discussions; and
WHEREAS the Commission was told that Christopher
Evans, Shop Steward of the CEPU, had been dismissed unfairly because of his conduct relating to the wearing of
uniforms; and
WHEREAS the City of Stirling said that the dismissal related to matters not associated with the wearing of uniforms
but included inter alia failure to report for duty, failure to work
as directed and importantly an allegation of a threat to do physical harm to a supervisor; and
WHEREAS the City of Stirling was not prepared to reinstate Mr Evans and the CEPU requested that the matter be
referred as an unfair dismissal; and
WHEREAS the Commission decided that the dismissal of
Mr Evans would become subject of a reference of matter for
hearing and determination subject to s.44 of the Industrial
Relations Act, 1979; and
WHEREAS the Commission having considered the industrial circumstances which are in the background of the dispute
over the dismissal of Mr Evans and having in mind its duty to
ensure that by conciliation the parties can continue to have
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discussions to resolve the dispute between them and having
concluded that process would be assisted if Mr Evans was
reinstated but placed on suspension with pay the Commission
decided to order accordingly; and
WHEREAS the Commission told the parties that the order
for reinstatement on suspension of pay will have a life of 28
days with the CEPU having liberty to apply to extend such
order.
NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979, the Commission, hereby
orders that—
1. The City of Stirling reinstate Christopher Evans to a
position of suspension on pay until the Commission
determines by arbitration whether his dismissal on
21st May 2000 was unfair.
2. This Order shall expire at completion of 28 days from
the date hereof.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

CONFERENCES—
Matters referred—
2001 WAIRC 02924
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS—WESTERN
AUSTRALIAN
BRANCH,
APPLICANT
v.
BHP IRON ORE PTY LTD,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
THURSDAY, 31 MAY 2001
FILE NO/S
CR 117 OF 2000
CITATION NO. 2001 WAIRC 02924
_________________________________________________________________________

Result
Representation
Applicant
Respondent

Application dismissed.
Mr D Schapper of counsel
Mr T Lucev of counsel and with him Mr
H Downes of counsel

_________________________________________________________________________

1.

2.

Reasons for Decision.
In its reasons for decision dated 21 March 2000, the
Commission upheld the substantive application in this
matter and ordered that the respondent reinstate Mr Jones.
By further reasons for decision dated 17 April 2001, the
Commission refused an application by the respondent to
pay compensation instead of reinstating the Mr Jones,
pursuant to s 23A(1a)(b) of the Industrial Relations Act
1979 (“the Act”). An appeal against that latter order was
dismissed by a unanimous decision of the Full Bench on
21 May 2001: BHP Iron Ore Pty Ltd v AFMEPKIU
(Unreported FB 21 May 2001 WAIRC 028).
By further application filed on 1 May 2001, as amended
during the proceedings by leave, the respondent has
applied to the Commission for orders in the following
terms—
(1) “Revoking paragraph 2 of the order of the Commission dated 10 April 2001 in matter No CR
117 of 2000; and
(2) An order that BHP pay to Mr Steven Jones, a
member of the AFMEPKIU, compensation for
loss or injury caused by his dismissal by BHP.
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(3) Further, and in the alternative, if the revocation
of the order for reinstatement is discretionary, that
discretion ought be exercised on the basis that—
(a) the respondent has failed to comply with
the order—
(b) the respondent has their reasons, alternatively good reasons, for its failure to
comply, namely—
(i) the inability of the applicant’s member to work with the respondent’s
employees, and in particular, Mr Hirini.
(ii) the pressure on the respondent’s employees arising from the tension in the
workplace between Mr Hirini and the
applicant’s member.
(iii) the likelihood that the tension in the
workplace will lead to physical confrontation involving the applicant’s
member.
(iv) that the applicant’s member’s misconduct makes it inappropriate to reinstate
him.
(v) that the applicant’s member’s conduct
has, and will continue to, lead to a polarisation of the EBA and the non-EBA
employees.
(vi) that the respondent does not want the
applicant’s member to return to any of
its site under any circumstances in any
event.”
3. Both counsel for the respondent (as applicant in this
application) and counsel for the applicant (as the
respondent in this application) made a number of
submissions in support of and in opposition to the
application, going in particular to the construction of s
23A(3) of the Act. I deal with those submissions as
follows.
Contentions
4. Counsel for the respondent submitted that on its proper
construction, the reference to “may” in s 23A(3), although
expressed in directory terms, should be interpreted in a
mandatory sense. That is, once it has been established
that there has been a failure by an employer to comply
with an order under s 23A(1)(b) as a matter of fact and
an application is duly made to revoke that order, the
Commission must, not may, make an order for the
payment of compensation for loss or injury caused by
the dismissal. It was submitted by the respondent that
such an application for revocation pursuant to s 23A(3),
could be made by either party to the substantive
proceedings, leading to the issuance of the order.
5. In the alternative, counsel for the respondent submitted
that if s 23A(3) is to be interpreted such that “may” means
the Commission has a discretion to issue a further order
on revocation, then that discretion may be exercised on
three bases. Firstly, it was submitted that the discretion
could be exercised simply as a consequence of the
employer’s failure to comply with the reinstatement order.
Secondly and in the alternative, it was said by the
respondent that the test could be simply a good reason
for the employer’s refusal to comply with the order, other
than the test of impracticability. Further alternatively, it
was submitted that if the test was one of impracticability,
then having regard to all of the evidence, including that
led in this application, that test was satisfied.
6. Counsel for the applicant made a number of submissions.
Firstly, it was submitted that the respondent employer
did not have standing to bring the application to revoke
the reinstatement order. He submitted that the reference
to “further application” in s 23A(3) of the Act should be
interpreted to mean that the only party who can make
such an application is the dismissed employee or Union
as the case may be who or which commenced the original
proceedings. It was submitted that this interpretation is
reinforced by the fact that an order for reinstatement is
solely for the benefit of the unfairly dismissed employee.
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A party in default of an order, should not, as the
submission went, be able to bring as a matter of right, an
application to set aside such an order, arising from their
own default.
7. In the alternative, counsel for the applicant submitted that
the power open to the Commission pursuant to s 23A(3)
confers a discretion upon the Commission as to whether
the original order should be revoked: s 56 Interpretation
Act 1984. It was submitted that parliament could not have
intended that a failure to comply with an order of the
Commission creates a right in that same party, to have
the order, which order was made for the benefit of another,
set aside. The submission was that as the scheme of the
Act is that orders of the Commission are to be complied
with, all s 23A(3) does is to create an alternative means
of dealing with a failure to comply with such an order,
which in terms does not create a right to fail to comply.
This is particularly so on the applicant’s submission, given
that the alleged right arises from a default by the party
seeking to exercise it.
Consideration
8. Section 23A(3) relevantly provides as follows—
“If an employer fails to comply with an order under
subsection (1)(b) the Commission may, upon further
application, revoke that order and, subject to subsection (4), make an order for the payment of
compensation for loss or injury caused by the dismissal.”
Standing to Bring Application
9. I deal firstly with the question of standing to bring an
application such as this. I am not persuaded by Mr
Schapper’s argument that it is not open for a respondent
employer to bring such an application. The words used
in s 23A(3), upon their plain and ordinary meaning, in
my view, are to be construed so as to enable either party
to the substantive proceedings leading to the issuance of
a reinstatement order, to apply to have that order revoked.
There is nothing in the language of the section that
indicates any intention by the legislature to qualify by
whom such an application can be made. I would have
thought that if this was the intention of the parliament,
then this could have been easily made clear. The absence
of such words of qualification lead me to conclude that
on its ordinary and natural meaning, there is simply
required an application to be made to revoke a
reinstatement order.
Does May mean Must?
10. What then is meant by reference to “may” in s 23A(3)?
Whether words used in a statute are mandatory or
directory is a difficult question. It would appear that the
preponderance of authority in relation to this matter
suggests that two broad issues are relevant they being
firstly, what are the consequences of interpreting a
provision as mandatory or directory and secondly, would
the purpose or object of the statute be furthered by
adopting either interpretation: Statutory Interpretation in
Australia 4th Edition Pearce and Geddes at para 11.2.
This necessarily involves a court or tribunal imputing an
intention to the parliament as to what it meant in each
particular case.
11. In the case where a statute refers to the word “may”, it is
for the party who asserts that it should be interpreted in a
mandatory sense to establish this: Ex parte Gleeson (1907)
CLR 368 at 373; Ward v Williams (1995) 92 CLR 496 at
505; Finance Facilities Pty Ltd v FCT (1971) 127 CLR
106 at 138. This is supported by the terms of s 56 of the
Interpretation Act 1984, which provides that where in a
written law the word “may” is used, it shall be interpreted
to mean any power to which it refers is discretionary.
This provision is however, subject to s 3 of the
Interpretation Act 1984, which qualifies the application
of s 56 in cases where the intent or object of the Act
would be inconsistent with the application of s 56.
12. In the case of courts or tribunals, an expression conferring
authority to exercise jurisdiction is usually interpreted to
be mandatory, whereas the exercise of general powers
and a power to grant relief are usually, it seems, interpreted

13.

14.

15.

16.

17.

18.
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as being discretionary: Ex parte McGavin; Re Berne
(1945) 46 SR (NSW) 58; Newmarch v Atkinson (1918)
25 CLR 381; Lamb v Moss (1983) 49 ALR 533 at 549.
A classic statement of the law in this area are the
observations of Earl Cairns LC in Julius v Bishop of
Oxford (1880) 5 App Cas 214 where in dealing with the
words “it shall be lawful” he said at 222-223—
“They are words merely making that legal and possible which there would otherwise be no right or
authority to do. They confer faculty or power and
they do not of themselves do more than confer a faculty or a power. But there may be something in the
nature of the thing empowered to be done, something in the object for which it is to be done,
something in the conditions under which it is to be
done, something in the title of the person or persons
for whose benefit the power is to be exercised, which
may couple the power with a duty, and make it the
duty of the person in whom the power is reposed, to
exercise that power when called upon to do so.”
These observations were further considered by the High
Court in Metropolitan Coal Co of Sydney Ltd v Australian
Coal and Shale Employees’ Federation (1917) 24 CLR
85 where Isaacs and Rich JJ said at 96-97—
“The rule in Julius v Bishop of Oxford is not that
wherever the word “may” is used in connection with
a public office it means “shall”. Nor, if the Legislature confers a right by the same word and states
certain conditions, does it necessarily follow that
the word imposes a duty on the proper officer, irrespective of all other considerations. The true rule is
thus stated by Lindley MR in Southwark & Vauxhall
Water Co v Wandsworth District Board of Works
(1898) 2 Ch 603 at 607 speaking of the words “it
shall be lawful”: “These words may, no doubt, under certain circumstances impose a duty as well as
confer a power, but is for those who contend that
they do both to make good their contention”
Before looking at the two issues referred to above, I first
turn to consider the nature of s 23A(3). The starting point
in terms of this issue would seem to be analysing the
steps by which the parties before the Commission
presently, arrived at the positions they are now in.
As noted above, the Commission determined that the
applicant’s member, Mr Jones, had been unfairly
dismissed and ordered that he be reinstated. Other
proceedings then took place, not relevant for the purposes
of determining this matter. The Commission’s decision
was in the form required by and perfected pursuant to ss
34, 35 and 36 of the Act. That being so, the Commission
as presently constituted, was then functus officio in
relation to the substantive proceedings.
It is clear that by s 23A(3) of the Act, the power now
sought to be exercised is one requiring an application to
the Commission. That is, it is a fresh proceeding requiring,
by the terms of reg 8 of the Industrial Relations
Commission Regulations 1985, to be commenced by
notice of application. It cannot be regarded as a part of
the earlier proceedings leading to the issuance of the final
order and the Commission, being functus in relation to
those proceedings, cannot regard it as such. This is so
despite the heading to s 23A of the Act referring to
“Powers of Commission on claims of unfair dismissal”.
The Commission has already exercised its jurisdiction
and powers in relation to the substantive application and
granted a remedy available to it under s 23A(1) of the
Act, in favour of the applicant, on the unfair dismissal
claim. The claim of unfair dismissal has been dealt with
and determined by the Commission. The Commission
has no further work to do and indeed, can do nothing
further in relation to that claim. The Commission has
neither jurisdiction nor power to further deal with the
claim itself matter once the order is perfected under the
Act.
In this regard, s 23A(3) is to be contrasted with the other
heads of power in s 23A, which clearly deal with what
the Commission is empowered to do “on a claim of” harsh,
oppressive or unfair dismissal. Those provisions deal with
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the orders that the Commission may make and the terms
of any such orders. This construction of s 23A(3) is
reinforced by the terms of s 23A(1), which expressly
provides what remedies the Commission may grant “on
a claim of harsh, oppressive or unfair dismissal”.
In terms of an application pursuant to s 23A(3), it would
appear that the jurisdictional fact to be found necessary
to the exercise of the Commission’s power to revoke a
reinstatement order is a failure to comply by the employer.
Without this, because the Commission has already
determined the primary claim and is functus officio in
relation to it, there would be no jurisdictional foundation
for the Commission to consider the matter further. On
the above basis therefore, on an application to revoke
being properly before it, once the Commission is satisfied
that there has been a failure to comply as a matter of
jurisdictional fact, the Commission is then obliged to
consider whether to revoke the original order.
I turn then to consider the consequences of holding the
word “may” in s 23A(3) as being either mandatory or
directory, in the context of the purposes and object s 23A
and of the Act as a whole.
If “may” in the sub-section is to be interpreted as directory
or discretionary only, which must be the presumption to
be displaced by those arguing to the contrary, clearly there
would be no obligation on the Commission in a given
case, upon application and being satisfied that a failure
to comply has occurred, to revoke a reinstatement order
and make an order for the payment of compensation for
loss or injury caused by a dismissal. That is, there will
remain an obligation on the employer to reinstate the
unfairly dismissed employee under the order, consistent
with the Commission’s finding of unfairness and the
conclusion that reinstatement was not impracticable. This
must be the presumed intention of the parliament in the
absence of a contrary intention within the scheme of the
legislation as a whole.
In this regard, it is clear that the parliament has provided
the Commission, by ss 23A, 29(1)(b) and 44, with the
jurisdiction and power to remedy an injustice arising from
the unfair dismissal of an employee. Thus, the provisions
of the Act dealing with the Commission’s unfair dismissal
jurisdiction must be construed beneficially: Bull v A-G
(NSW) (1913) 17 CLR 370. The provisions of s 23A as a
whole need to be interpreted consistent with the grant of
relief to unfairly dismissed employees.
The history of and the present terms of s 23A of the Act
make it plain that the intention of the parliament has been
to provide reinstatement as the primary remedy to an
unfairly dismissed employee. Section 23A(3) as it is
presently, was inserted into the Act by the Industrial
Relations Amendment Act 15 of 1993, at the same time
as the powers of the Commission in relation to such
matters were codified for the first time and introduced as
s 23A(1) of the Act. Immediately prior to that time, the
Commission’s only power on finding a dismissal to have
been unfair was to order the reinstatement or the reemployment of the unfairly dismissed employee. This was
so as a consequence of the decision of the Industrial
Appeal Court some years earlier in Robe River Iron
Associates v ADSTE (WA Branch) (Pepler´s case) (1987)
68 WAIG 11 to the effect that the power to award
compensation was not at large as an alternative to the
reinstatement remedy. Thus at this time, the intention of
parliament seemed to be that the Commission should order
the reinstatement of an unfairly dismissed employee
unless there was a good reason not to do so, with the
onus of establishing that reason falling on the respondent
employer: FCU v George Moss Limited (1991) 71 WAIG
318; Gawooleng Dawang Inc v Lupton and Ors (1993)
73 WAIG 39; Management Committee of the Geraldton
Sexual Assault Referral Centre v Marshall (1994) 74
WAIG 1889.
It would seem therefore that the power conferred on the
Commission by s 23A(3) of the Act at this point in time
was by way of a safeguard to an unfairly dismissed
employee to the effect that if the employer did not comply
with the order, the employee would not be left without a
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remedy, in light of the absence of power in the
Commission at that time to order the payment of
compensation at large (See Hansard 11 November 1993
pp 6800-6806). Furthermore, the provision would also
no doubt, have encompassed a change in circumstances
of either the employer or the employee, following the
reinstatement order being made. It may be that the former
employee no longer wished to return to the employment
of the employer. There would be nothing preventing the
parties in that case from reaching such an agreement and
making application to revoke the original order and
seeking instead, an order of compensation. Likewise, there
could have been a change in circumstances of the
employer such as financial exigency, so that a return to
employment was not feasible. Again, application could
have been made to revoke the reinstatement order and
for the Commission to consider making an order of
compensation.
Given the terms of s 23A as a whole at that time, it could
not be said in my view, that s 23A(3) as it then was,
conferred on the employer a “right” to not comply with a
reinstatement order, as counsel for the respondent seemed
to submit. Such a construction would have been totally
at odds with the statutory scheme as it then was and the
parliament could not be taken to have intended to enact a
provision in the legislation encouraging a breach of the
law that itself had made. On the contrary, it seems open
to conclude that the parliament, by providing for the
possibility of a compensation order being made against
an employer, which order would not otherwise have been
within power at the time the Commission came to consider
the remedy having found unfairness, provided an
incentive to compliance with the reinstatement order.
By the Industrial Relations Amendment Acts 1 of 1995
and 3 of 1997, the provisions of ss 23A(1)(ba) and
23A(1a) were inserted into the Act in their present form.
By these amendments, the parliament empowered the
Commission to award compensation to an unfairly
dismissed employee. These require the Commission to
find that reinstatement is impracticable before an award
of compensation can be made alternatively, if the employer
agrees to pay compensation the power is also conferred.
Thus compensation is only available by way of an order
of the Commission on a claim of unfair dismissal in
prescribed circumstances.
The objects provision of the Act in s 6 and the machinery
for the enforcement of orders of the Commission make it
clear that orders of the Commission are to be complied
with. The Industrial Magistrates Court or the Full Bench,
as the case may be, may impose sanctions in the case of
an established breach. This is entirely consistent with the
parliament clothing the Commission with jurisdiction and
power to ensure that the Commission is able to uphold
the laws it has charged the Commission to apply. Against
this is the respondent’s submission that the reference to
“may” in s 23A(3) must mean “shall” because the effect
of s 23A(3) is to provide an employer with a “right” to
refuse to comply with or a “veto” on the Commission’s
reinstatement power, as the submission went.
As I have already noted, I am unable to agree with these
submissions. In my opinion to construe the legislation in
this way would be contrary to the fundamental principle
that prima facie, orders made by the Commission are to
be satisfied. I consider that for the terms of s 23A(3) to
be held to be mandatory would require it to be plain that
this was the intention of the parliament, which would
require the use of the word “shall” instead of “may”, as
is used.
Furthermore, to adopt the interpretation urged upon the
Commission by the respondent would be contrary to the
remedial nature of s 23A of the Act, when read within
the scheme of the Act as a whole. I can see nothing within
these provisions to warrant the adoption of other than the
presumption that where it is used in s 23A(3), the
parliament meant that the word “may” be interpreted in
its ordinary and natural sense, as supported by the
provisions of the Interpretation Act 1984 to which I have
referred. Additionally, this construction of the Act leads
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to no repugnance or absurdity when considered in the
context of the Act as a whole: Cooper Brookes
(Wollongong) Pty Ltd v FCT (1981) 35 ALR 151.
I therefore reject the respondent’s submissions that the
provisions of s 23A(3) are mandatory such that on proof
of the failure by an employer to comply with an order,
the Commission is required to revoke it.
In the alternative, if the word “may” is to be construed as
truly directory and not mandatory, then in the
circumstances it would appear to me that the fact of a
failure to comply with a reinstatement order having been
established, this of itself would be insufficient to trigger
the exercise of the discretion to revoke that order, and
make a further order for the payment of compensation.
This appears to me to be so because of the purpose and
object of s 23A taken as a whole, that I have dealt with
above. Additionally, I do not consider that the “test” in
relation to when a reinstatement order will be revoked
involves any consideration of impracticability. This is the
test for the purposes of s 23A(1a) of the Act, which test
would already have been dealt with leading to the making
of the reinstatement order in the first place. In my opinion
therefore, the Commission cannot be invited to redetermine an issue already considered and decided by it
on the evidence, as in effect the respondent has invited
the Commission to do in this application. This is all the
more so in light of the fact that none of the Commission’s
findings or conclusions on this issue were challenged on
appeal.
In my view, something more is required to move the
Commission to revoke an order that it has made after
hearing the evidence and submissions fully, as in this case.
In my view, the introduction of the power to order
compensation, only on a finding of the impracticability
of reinstatement in s 23A(1a), reinforces the proposition
that having concluded that reinstatement is not
impracticable, and an order to reinstate and not
compensate should be made, the Commission should be
slow to revoke such an order and make a further order of
compensation without very good reason being shown,
particularly in the present circumstances where the
application to revoke is vigorously opposed and the
unfairly dismissed employee wants to return to the
workplace.
The Commission would not wish to delineate what those
circumstances may be but there would need to be, in my
opinion, a compelling reason to grant an application to
revoke an order, in the face of strong opposition to the
course as is the case in this matter. I am not persuaded
that there are any circumstances warranting such a course
on this occasion.
For these reasons, I am of the view that the respondent’s
application to revoke the Commission’s order of 10 April
2001 should be dismissed.
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Application dismissed.
Mr D Schapper of counsel
Mr T Lucev of counsel and with him Mr
H Downes of counsel

_______________________________________________________________________________

Order.
HAVING heard Mr D Schapper of counsel on behalf of the
applicant and Mr T Lucev of counsel and with him Mr H
Downes of counsel on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby—
THAT the application be and is hereby dismissed.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.
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Reasons for Decision.
The Applicant alleges that Regulation 20(7)(a) of the
Public Sector Management (Redeployment and
Redundancy) Regulations 1994 (“the Regulations”) have
been unfairly and improperly applied to one of its
members. The schedule to the application states—
“Robert Majewski is a member of the Applicant
Union. The Applicant claims that Mr Majewski has
been unfairly dealt with in relation to his redundancy
payment. The payment was calculated on the basis
of his substantive position of Signals Technician instead of the correct rate of Regional Signal
Superintendent South.”
On 1 February 2001, pursuant to s.44 (9) of the Industrial
Relations Act 1979 (“the Act”) the Commission referred
the matter for hearing. The Schedule of the Matters for
Hearing and Determination are as follows—
“1. The Applicant claims that one of its members Mr
Robert Majewski has been unfairly dealt with by
the Respondent in relation to his redundancy payment.
2. Mr Majewski was employed by the Respondent.
His position formed part of the Respondent’s
Freight Rail Service which, by Government tender, was sold to Westrail Freight Employment
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Company Pty Ltd (“WFE”). The sale was complete by 16 December 2000. As part of the sale,
the Respondent made an offer that if he accepted
a position with WFE and resign his position with
the Respondent he would be paid a severance
payment (“the offer”).
3. Mr Majewski accepted the offer on 6 September
2000.
4. Mr Majewski was paid a severance payment calculated on the basis of the rate of pay of his
substantive position of Signalling Technician and
not the acting rate for Regional Signal Superintendent South.
5. The Applicant claims that Mr Majewski acted in
the position of Regional Signal Superintendent
South from 30 March 1998 until 3 October 2000.
6. The Applicant says that Mr Majewski’s severance
payment should have been calculated at the rate
of pay for a Regional Signal Superintendent.
7. The Applicant seeks a declaration that the Respondent unfairly calculated Mr Majewski’s
severance payment and an order that the Respondent recalculate the severance payment and pay
Mr Majewski a payment being the difference
between the rate of pay applicable to his substantive position and the acting position.
8. The Respondent rejects the Applicants claim and
says the application should be dismissed on the
grounds that—
(a) The Commission does not have jurisdiction to hear and determine the application
under s.44 of the Industrial Relations Act
1979 (“the Act”) because of the operation
of s.95(3) of the Public Sector Management Act 1994.
(b) In the alternative, in the event that the Commission determines the application
pursuant to s.44 of the Act, or s.95(3) of
the Public Sector Management Act, the
Commission must take account of s.95(1)
and s.95(4) of the Public Sector Management Act.
(c) Although Mr Majewski acted in the position of Regional Signal Superintendent
South from 30 March 1998 until 3 October 2000, this period of acting was not
continuous.
(d) The severance payment paid to Mr
Majewski was calculated in accordance
with the provisions of the Public Sector
Management (Redeployment and Redundancy) Regulations 1994 (“the
Regulations”).
(e) Regulation 20(7)(a) provides that an acting allowance is only to be taken into
account in calculating severance pay where
at the time of acceptance of the offer, the
allowance has been paid continuously for
the preceding 12 months.
(f) At the time of calculating severance payments in accordance with Regulation
20(7)(a), or in the alternative, the date
which Mr Majewski accepted the offer he
had not been paid an allowance to act as a
Regional Signal Superintendent continuously for the preceding 12 months.”
At the outset of the hearing, Ms Hayman on behalf of the
Respondent advised the Commission that the Respondent
had reviewed its position in relation to the jurisdictional
issue raised in 8(a) of the Schedule and that the
Respondent conceded the Commission has jurisdiction
to hear the matters in dispute, pursuant to s.44 of the Act.
Mr Robert Christopher John Majewski testified that he
was employed by the Respondent as a Signalling
Technician. He said from 22 December 1997 until 3
October 2000 he regularly acted in the position of
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Regional Signal Superintendent South. In particular he
says that apart from two short periods after he had
resumed work following annual leave or when the
substantive occupant of the position remained for a short
handover period, he acted in the position continuously
from 30 March 1998 until 3 October 2000.
The Respondent tendered a summary of payments made
to Mr Majewski which record the periods of time he was
paid as a Regional Signal Superintendent South and as a
Signal Technician. The document was produced to Mr
Majewski who agreed that it correctly reflected the
payments made to him in the periods of time set out in
the summary. The summary states—
22 December 1997—12 January 1998
13 January 1998—30 January 1998
2 February 1998—27 March 1998
30 March 1998—29 April 1998
30 April 1998—8 May 1998
11 May 1998—12 May 1998
13 May 1998—6 July 1998
7 July 1998—8 July 1998
9 July 1998—24 September 1998

25 September 1998
28 September 1998—8 January 1999

11 January 1999—22 January 1999
25 January 1999—19 March 1999

22 March 1999—26 March 1999
29 March 1999—18 February 2000

7 October 1999—8 October 1999
31 January 2000—18 February 2000
21 February 2000—24 February 2000
25 February 2000—9 May 2000

10 May 2000—11 May 2000
12 May 2000—19 May 2000
22 May 2000—2 June 2000
5 June 2000—2 October 2000

3 October 2000

6
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Higher duties allowance—
District Signal Supervisor
Annual Leave—paid at
substantive rate of pay
Substantive
position—
Signalling Technician
Higher duties allowance—
District Signal Supervisor
Annual Leave—paid at
substantive rate of pay
Paid at substantive rate of pay
Higher duties allowance—
District Signal Supervisor
Annual Leave—paid at
substantive rate of pay
Higher duties allowance—
Regional Signal Superintendent
Annual Leave—paid at
substantive rate of pay
Higher duties allowance—
Regional Signal Superintendent
Annual Leave—paid at
substantive rate of pay
Higher duties allowance—
Regional Signal Superintendent
Annual Leave—paid at
substantive rate of pay
Higher duties allowance—
Regional Signal Superintendent
Annual Leave—paid higher
duties allowance
Annual leave—paid higher
duties allowance
Paid at substantive rate of
pay—Signal Technician
Higher duties allowance—
Regional Signal Superintendent
Paid at substantive rate of
pay—Signal Technician
Annual Leave—paid at
substantive rate of pay
Paid at substantive rate of
pay—Signal Technician
Higher duties allowance—
Regional Signal Superintendent
Ceased acting in Regional
Signal Superintendent position

The Respondent also tendered into evidence a copy of
part of Mr Majewski’s terms and conditions of
employment. Term 10 provides—
“10.1 In line with Westrail policy, where it is agreed
between you and the Head of Division that you
undertake, on a temporary basis for more than 5
consecutive working days, some or all of the responsibilities of a position which has a base rate
of pay higher than your new base rate of pay, you
will be paid from the time you assume the additional responsibilities at a rate of pay as agreed
between you and Westrail, which is proportionate to the level of additional responsibility.
10.2 The Head of Division may, where it is considered that the additional responsibilities are
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essential to Westrail’s ongoing operational requirements, approve payment at the agreed rate
of pay for the additional responsibilities for periods of 5 consecutive working days of or less.”
7 As set out in paragraph 2 of the matters referred for
hearing and determination, Mr Majewski was made and
accepted an offer of voluntary severance. The Respondent
says its made a severance payment to Mr Majewski that
was calculated according to the criteria set out in
regulation 20 and 4A of the Regulations. Mr Majewski
was paid a severance payment calculated at the rate that
he was paid as a Signal Technician and not as a Regional
Signal Superintendent South as the Respondent says he
was not paid as a Regional Signal Superintendent
continuously for the 12 months that preceded the
acceptance of the offer.
8 “Pay” is defined in Regulation 3 to mean—
“(a) the award rate of pay, excluding allowances, applicable to the substantive classification of the
recipient of the pay or, where the recipient does
not have a substantive classification, the rate of
pay, excluding allowances, under his or her contract of employment;
(aa) an allowance—
(i) that is always paid with the award rate of
pay applicable to the substantive classification of the recipient of the pay or, where
the recipient does not have a substantive
classification, with the rate or pay under
his or her contract of employment; and
(ii) the payment of which is not subject to any
condition relating to the time, place or circumstances at or in which the recipient of
the pay is employed, or to any other condition;
(b) an enterprise bargaining allowance;
(c) an allowance for an employee being in charge of
other employees; and
(d) a tally or piece rate,
but does not include an allowance of any other kind unless the Minister has approved the allowance for the
purposes of this definition;”
9 Further regulation 20 (7) provides—
““pay” means pay, as defined in regulation 3 (1), at the
time of acceptance of the offer of voluntary severance,
except that it also includes —
(a) any allowance of the following kinds that has been
paid continuously for the preceding 12 months—
(i) an allowance for temporarily undertaking
duties other than those of the substantive
office, post or position of the relevant employee; and
(ii) a higher duties allowance;
and
(b) a shift allowance which is paid on a regular basis
including during periods of annual leave.”
10 It is not in dispute that Mr Majewski’s substantive position
was at all material times the position of Signalling
Technician.
11 The Applicant argues that the Regulations have not been
fairly and properly applied to Mr Majewski for the reasons
given in the schedule. In particular the Applicant contends
that given the length of time that Mr Majewski acted in
the position of Regional Signal Superintendent South it
was unfair to calculate his severance payment at the
Signalling Technician’s rate. The Applicant also contends
that the periods of time that Mr Majewski was paid as
Regional Signal Superintendent South do not constitute
an allowance within the meaning of Regulation 20(7) of
the Regulations.
12 The purpose of the definition of “pay” in Regulation 3
and Regulation 20(7) when read in their statutory context
is to require government agencies to calculate a severance
payment by having regard to completed years of
continuous service and to the rate of pay paid to an

81 W.A.I.G.

employee at the time of acceptance of an offer of voluntary
severance. “Pay” however is defined as the rate of pay
excluding allowances applicable to the substantive
classification of the recipient of the pay. Regulation 20(7)
authorises a severance payment to be calculated at a rate
higher than the rate applicable to substantive classification
only where the employee is in receipt of a payment that
can be characterised as an allowance that has been paid
continuously for the preceding 12 months that is for
temporarily undertaking duties other than those of the
substantive position, or a higher duties allowance that
has been paid continuously for the preceding 12 months.
13 Having considered Mr Majewski’s evidence and in light
of the concession that Mr Majewski’s substantive position
was the position of Signalling Technician, in my opinion,
the difference in the rate of pay between the two positions
can be characterised as an “allowance for temporarily
undertaking duties” within the meaning of Regulation
20(7).
14 The crucial point is whether Mr Majewski was paid an
“allowance” for temporarily undertaking duties
continuously for 12 months (preceding the date of
acceptance of the offer of voluntary severance), not
whether he carried out duties (other than his substantive
position) continuously for the preceding 12 months.
Whilst periods of annual leave would not break a period
of continuous service, the pre-condition to a severance
payment at a rate higher than the substantive rate of pay
is not continuous service, but continuous payment of the
allowance.
15 The payroll records establish that Mr Majewski was not
paid the allowance from 21 February 2001 to 24 February
2000 and from 10 May 2000 to 2 June 2000.
Consequently the criteria for calculating Mr Majewski’s
severance payment at the higher rate of pay has not been
met and in all the circumstances it has not been
demonstrated that the Regulations have been unfairly or
improperly applied. The application will be dismissed.
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HAVING heard Mr G Halliwell and Mr W Game on behalf of
the Applicant and Ms J Hayman on behalf of the respondent,
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the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) J.H. SMITH,
[L.S.]
Commissioner.
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Reasons for Decision.
This is an application pursuant to section 44 of the
Industrial Relations Act, 1979 (the Act). The Australian
Liquor, Hospitality and Miscellaneous Workers’ Union,
Western Australian Branch (the applicant) contends that
their member, Ms Beryl Bowen, had been working on a
continuous basis at Gingers Roadhouse since July 1989.
The applicant further contends that their member was
dismissed on 30 October 2000 in a harsh, oppressive and/
or unfair manner and seeks reinstatement as the
appropriate remedy. At hearing, on discovery that the
respondent no longer operated the business, this was
amended to seek compensation. The respondent Clifton
Nominees Pty Ltd opposes these claims. The principal
of the respondent company, Mr Trevor Edwards operated
the Gull Service Station trading as Gingers Roadhouse
and located at 1383 Great Northern Highway, Upper
Swan. The applicant’s member Ms Bowen worked as a
cook at the roadhouse since January 1989. Mr Edwards
took over the lease of the business in January 1996 and
retained Ms Bowen as an employee. The applicant seeks
a finding of unfair dismissal and a finding that the length
of her employment dates from 1989 and not from 1996
when Mr Edwards took over the business.
The applicant says that at the time of her dismissal she
was earning $603.13 gross per week and was working
six days a week including night shifts and weekend work.
She says she worked a total of 45.6 hours per week.
It is common ground that on Thursday, 26 October 2000
a truck owned by Mr Duane deTurt was parked at the
back of the premises, close to the back exit and over a
drain used for disposal of liquid waste. As part of her
duties Ms Bowen regularly cleaned out the deep fryers in
the kitchen and disposed off the waste down this drain.
There is some dispute between the parties as to what the
waste composed. The applicant says the waste contained
soapy water with some kitchen oil. The respondent says
it also included caustic substances and food scraps. Ms
Bowen says, “I got annoyed and threw it (ie the waste)
between the cab, the trailer and the drain. I couldn’t get
to the drain direct, and I felt frustrated. I returned with
the other three buckets of soapy water, and tipped them

7

8

1463

under the truck. The frustration had subsided by then and
I realised I had done wrong.”
On Monday, 30 October 2000 at about 6am in the morning
at the conclusion of Ms Bowen’s shift, Mr Edwards called
Ms Bowen and another employee Ms Lynette Crane into
his office. He advised that he had received a complaint
from a customer who had said that he had waste thrown
over his $150,000 truck which had caused a huge mess.
Mr Edwards asked who had done this and Ms Bowen
admitted to the offence. Mr Edwards then advised he was
conducting a record of termination interview and asked
Ms Crane and Ms Bowen to stay. Ms Crane was to be a
witness to the interview. There is some difference between
the parties as to what was said at this interview. But in
essence Mr Edwards indicated to Ms Bowen she should
apologise and pay for the cleaning costs of the truck and
secondly, that he was considering dismissing her
summarily for gross misconduct. Mr Edwards then left
the premises and shortly after rang Ms Bowen to notify
her that he was dismissing her with immediate effect.
The reason given for her termination was her gross
misconduct in damaging a customer’s property by
throwing waste over the vehicle. Ms Bowen was paid up
for the time worked. She was not paid any notice or
accrued annual leave.
Evidence for the respondent was given by Mr Trevor
Edwards, the owner, Ms Lynette Crane, a co-worker and
Mr Duane deTurt, the owner of the vehicle. Evidence for
the applicant was given by Mrs Patricia McCoy, the
previous owner of the business, Ms Jillian Hall, a former
employee of Gingers Roadhouse and Ms Bowen.
There is little difference between the parties in the
evidence as to what took place. The real difference is
whether the penalty fits the crime. Separate to that Mr
Edwards says that Ms Bowen did not express any remorse
for her act and in fact declared the customer’s truck should
not have been parked where it was. He says that she
indicated that was the reason why she had thrown the
waste over the truck. The applicant says that she offered
to clean the truck or pay for the cleaning of the truck.
The evidence of Ms Bowen is that when cleaning the
fryer she typically emptied five buckets of waste. The
first bucket was the oil from the fryer and went to the
bin. The second bucket she says was mainly water but
concedes that it could contain some oil and food. This is
the bucket that she tipped over or splashed the truck with.
The other three buckets she tipped down the drain. She
says she was sorry for what she did. She says she was not
sorry straightaway, however during the night she was
remorseful but did not see a reason to telephone Mr
Edwards to alert him to her actions. She said she did not
clean the truck as it was dark and there were no hoses
outside. Likewise she did not attempt to clean the truck
in the morning prior to leaving as she was tired and it
was the end of her shift. She says that the waste splashed
the truck about two to three feet above ground. Mr
deTurt’s evidence is that the waste covered more
extensively the truck.
On Monday she was called in to the office by Mr Edwards
with Ms Crane present. She admitted to throwing waste
over the truck. She says that Mr Edwards outlined two
options. Ms Bowen should apologise and pay for any
cleaning involved with the truck, or, Ms Bowen should
face dismissal for gross misconduct. He stated that he
preferred option 2. She says that she agreed to wash the
truck or pay for its cleaning. The record of termination
interview which is [Exhibit TE2] states—
“DATE; 30-10-2000
TIME; 6.10 am
EMPLOYEE NAME; Beryl BOWEN
You have attended a termination interview in relation to the following—
1) Customer complaint re. Throwing waste over
his vehicle
Management has decided to proceed with your termination because;
1) GROSS MISCONDUCT
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2) Customer complaint ie. Going public
3) Threat to business
As a result of the interview you have been informed
that your employment will be terminated immediately.”
Ms Bowen says that she came in on Wednesday, 1
November 2000, at the request of Mr Edwards but refused
to sign the record of termination interview [Exhibit TE
2] and that the respondent wrote on the interview record
that she had refused to sign the record and another
employee Mr Paul Sharp signed the record of termination.
She said that she had two verbal warnings previously.
One warning was for starting work early and shifting food
prior to another employee commencing. This had caused
friction with the other employee. She cannot remember
the reason for the second verbal warning.
She says she was not given a bill or indication of the cost
of cleaning the truck nor an opportunity to pay for
cleaning the truck.
Mrs Patricia McCoy gave evidence that she was Ms
Bowen’s previous employer and that Mr Edwards took
over the business as a commercial agent and paid for stock.
She says that she gave him a cheque for $1416 [Exhibit
PM2] as requested by Mr Edwards to cover long service
leave liability for Ms Bowen.
The evidence of Ms Hall, a previous employee of Gingers
Roadhouse was that the respondent had told her that
delivery drivers had to go round the front door to deliver
goods they could not get in the back. She says most of
the deliveries were through the back door and trucks
sometimes blocked the path or were about a metre away
from back door. She says you could get out the back door
however you had to walk around the trucks. She says she
raised her concerns regarding the parking of trucks once
or twice with the employer but he had other things to
deal with.
Ms Lynette Crane, console operator with the respondent,
gave evidence that she attended the meeting of 30 October
2000 at which Ms Bowen admitted that she had thrown
waste over the truck. She says Mr Edwards indicated that
he was conducting a record of termination interview and
gave two options as outlined in [Exhibit TE2]. She says
the respondent indicated he preferred the second option,
that is instant dismissal. She says that Ms Bowen did not
give a reason for her actions and cannot remember
whether she was allowed to. She says that Paul Sharp
and herself signed the record of interview [Exhibit TE2]
on Wednesday, 1 November 2000.
Ms Crane in response to questions from Commission
indicated that the meeting lasted for about 10 minutes
and that the applicant had indicated that she would clean
the truck or pay for the cleaning. Ms Crane also says that
she did not see the truck. She says she was pretty sure
that Ms Bowen offered to clean the truck only after Mr
Edwards indicated that he preferred the second option,
ie. instant dismissal.
Mr Trevor Edwards confirmed the evidence of Mrs
McCoy that he had been paid $1416 by her to cover long
service leave liability for Ms Bowen. He says he was
approached by Ms Bowen about two weeks before the
dismissal incident and asked about her entitlement to long
service leave. He says he checked this with Mr Clarke,
his agent, however events overtook giving a reply and
Ms Bowen was dismissed before he could reply to her.
At this time Mr Clarke advised that due to dismissal for
misconduct, Ms Bowen was not due the entitlement.
Mr Edwards says he was phoned on Friday, 27 October
2000 by Ms Patricia Power and was told the applicant
had thrown waste over the truck. He says he did not
contact Ms Bowen that day or over the weekend because
he wanted to see her face to face on the Monday. He says
he considered the issue at length over the weekend and
made a decision to terminate her. The reasoning for this
is because his business is customer oriented and he could
not allow Ms Bowen to do this to a customer. He says he
typed the record of termination letter during the course
of the meeting with Ms Crane and Ms Bowen on the
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Monday morning and following the meeting he spoke to
Mr deTurt. However, he says his discussion with Mr
deTurt had no bearing on his decision to terminate Ms
Bowen. He then telephoned Ms Bowen and told her she
was dismissed instantly. He says Ms Bowen had been an
excellent worker for the last 4 ½ years. She did receive
two verbal warnings. It is clear from his evidence these
were not really a factor in the dismissal. He says that Ms
Bowen only offered to wash the truck or pay for the
cleaning after he had badgered her. He says she was not
remorseful in any way. He says the business has been
taken over by another person since 25 February 2001.
17 The evidence of Mr deTurt who owned the truck was that
his truck was covered by oil, sausage and bacon bits to
above waist height on the cab and to over head height on
the trailer. He says he walked back into the roadhouse
and asked who had done this to his truck. At that time he
spoke to Ms Crane and she indicated that he should not
have parked his truck where he did. Mr deTurt spoke to
Mr Edwards that morning to advise him how upset he
was that his $150,000 truck had been abused like this.
Mr deTurt says he had to clean his own truck and that the
applicant to this date has made no attempt to ring him or
to apologise. He does not know how much it cost him to
clean the truck but he had to hire a steam cleaner and buy
degreasing fluids.
FINDINGS—
1. I find that Ms Bowen deliberately threw waste over
Mr deTurt’s truck on the night of 27 October 2000.
The waste contained mostly water, some oil and food
scraps.
2. Ms Bowen’s actions were due to her frustration
caused by the truck being parked at the back door
and obstructing the drain.
3. At the interview on 30 October 2000, Ms Bowen
offered, after prompting, to clean the truck or to pay
for the cleaning of the truck.
4. Mr Edwards had determined prior to the meeting of
30 October 2000 that he was to dismiss Ms Bowen
for gross misconduct.
5. Ms Bowen whilst not indicating remorse at the time,
knew her actions were wrong and was later sorry for
them.
6. Mr Edwards summarily dismissed Ms Bowen on 30
October 2000 for deliberately throwing waste over
Mr deTurt’s truck.
18 I refer to the decision of the Industrial Commission of
South Australia in Full Commission Bi-Lo Pty Ltd v
Hooper 53 IR 224 @ 229 “Where the dismissal is based
upon the alleged misconduct of the employee, the
employer will satisfy the evidentiary onus which is cast
upon it if it demonstrates that insofar as was within its
power, before dismissing the employee, it conducted as
full and extensive investigation into all of the relevant
matters surrounding the alleged misconduct as was
reasonable in the circumstances; it gave the employee
every reasonable opportunity and sufficient time to answer
all allegations and respond thereto; and that having done
those things the employer honestly and genuinely believed
and had reasonable grounds for believing on the
information available at that time that the employee was
guilty of the misconduct alleged; and that, taking into
account any mitigating circumstances either associated
with misconduct or the employee’s work record, such
misconduct justified dismissal. A failure to satisfactorily
establish any of those matters will probably render the
dismissal harsh, unjust or unreasonable”
19 Mr Edwards in his evidence stated the following—
(Page 52)Can the witness be shown then exhibit
TE2?—Oh, right, yeah. Sorry, I thought it was the
one—- yep.
That’s your signature at the bottom on the right-hand
side, isn’t it?—Yes, sir.
And it’s dated the 30th of October 2000?—That’s
right.
That’s the date when you signed it?—Yes, sir.
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When did you type this document?—I typed it out
on the Monday morning when Beryl and Lyn were
in my office.
In 5 minutes when you called Beryl and Lyn you
typed this on your computer?—I certainly did, sir.
And you had already made a decision?—In my mind
I had, yes.
And Again: When I first heard about this instance I
deliberated on it all weekend. I didn’t sleep. I thought
about it because Beryl Bowen had been in my employ
for 4½ to 5 years. She was an excellent employee,
worked very, very hard, and I didn’t make this decision very easily. Does that answer your question?
And I asked you whether you had communicated
that decision immediately to Mrs Bowen then at the
meeting at 5 past 6?
—I communicated the two options. Then I said, “I
will speak to the truck driver.”
Yeah, and you advised her of the decision after you
talked to the owner of the truck?—That’s right.
Yes. But what I’m saying is that that decision had
already been made because according to your evidence you typed it at that very same time when you
were talking to Mrs Bowen and yet you didn’t tell
her at that point in time?—That’s right, yeah.
The evidence is clear. Mr Edwards had made up his mind
over the weekend to dismiss Ms Bowen because of her
action in spoiling the truck. He fronted her on Monday,
she admitted her actions and he sacked her. He did not
dismiss her then and there, but he did so shortly
afterwards. He did not properly consider any alternative
or any conversation he had with Ms Bowen.
Laws v London Chronicle (Indicator Newspapers) Ltd 2
ALL ER 285 @ 287 “ … since a contract of service is
but an example of contracts in general, so that the general
law of contract will be applicable, it follows that, if
summary dismissal is claimed to be justifiable, the
question must be whether the conduct complained of is
such as to show the servant to have disregarded the
essential conditions of the contract of service… I…
think…that one act of disobedience or misconduct can
justify dismissal only if it is of a nature which goes to
show (in effect) that the servant is repudiating the contract,
or one of its essential conditions, and.. therefore… the
disobedience must at least have the quality that it is
“wilful” ; it does (in other words) connote a deliberate
flouting of the essential contractual conditions”.
Ms Bowen was not acting so as to repudiate her contract.
Certainly, her actions were serious and intentional. Mr
Edwards operated a roadhouse that is dependent on truck
drivers for his business. However, Ms Bowen’s complaint
was that he should not have parked over the drain.
Whereas that was not for her to determine, and she knew
her actions were wrong, she was not repudiating an
essential component of her contractual conditions.
Mr Clarke for the respondent refers to the Undercliffe
Nursing Home—v- Federated Miscellaneous Workers’
Union of Australia, Hospital, Service and Miscellaneous,
WA Branch 65 WAIG 385 case and says there was no
abuse of the employers right to terminate Ms Bowen. He
refers to the matter of Shire of Esperance v Peter Maxwell
Mouritz 71 WAIG 891 as authority for the proposition
that procedural flaws in a dismissal are but one element
in determining the fairness or otherwise of the dismissal.
However, he says there was no denial of procedural
fairness. In that sense he refers to a decision of Gregor C
in Metals and Engineering Workers Union—Western
Australian Branch v.Arcus Refrigeration Service Pty Ltd
74 WAIG 1800 and says there was no ambush by Mr
Edwards. He inquired into the matter and made his
decision. As stated, I find otherwise, and I do not construe
Mr Edwards’ discussion with Ms Bowen as proper
inquiry. Mr Clarke uses the decision of Gregor C to quote
the decision of the High Court of Australia in Blyth
Chemicals Limited -v- Bushnell 49 CLR 66 as follows—
“The mere apprehension that an employee will act
in a manner incompatible with the due and faithful
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performance of his duty affords no ground for dismissing him; he must be guilty of some conduct in
itself incompatible with his duty and the confidential relationship between himself and his employer”.
He says Ms Bowen was guilty of the misconduct and
further he quotes the decision of Gregor C—
“ Conduct which in respect of important matters is
incompatible with the fulfilment of the employee’s
duty, or involves an opposition, or conflict between
his interest and his duty to his employer, or impedes
the faithful performance of his obligations, or is destructive of the necessary confidence between
employer and employee, is a ground of dismissal”.
He says that by her wilful, destructive misconduct she
destroyed the confidence of the employer. He also says
that Ms Bowen showed no remorse and did not apologize
to Mr deTurt for the damage. He says her actions struck
at the heart of the business being reliant on truck drivers
for custom and at the heart of the relationship. In that
regard Mr Clarke refers to a decision of Cawley C in
Andrew Kittle—v- Alan J Marshall Pty Ltd 78 WAIG 749
In which the Commission stated @ 750—
“ A significant and deliberate breach of such a duty
of care would, in my view, amount to a serious matter and could give rise to misconduct such as to strike
at the heart of any contract of employment involved
and give rise to a right to summarily dismiss”.
In contrast Mr Rosales-Castaneda for the applicant says
that in accordance with section 26 and the obligation of
the Commission to act on the basis of equity, good
conscience and the substantial merits of the case, that the
whole circumstance must be looked at. He says Ms Bowen
was an excellent worker, 53 years old and had worked
there since 1989. She had an ongoing issue with trucks
being parked at the back exit and the employer knew of
this. She did not hide her actions and she was willing to
apologize and pay for washing the truck. He says that Mr
Edwards had made up his mind to terminate Ms Bowen’s
services and Ms Bowen could not have changed his mind,
and he did not consider the alternatives to dismissing her.
Put simply Mr Edwards had already made up his mind
and that was to dismiss Ms Bowen as he could not tolerate
her actions. He ran a business which relied on the goodwill
and patronage of truck drivers and he could not condone
an employee deliberately causing damage to a truck. Ms
Bowen when challenged freely admitted what she did.
I should make it clear that I have no issue with the
credibility of the witnesses. All witnesses gave clear and
honest accounts of what they consider happened. Any
difference of view as to the actual contents of the bucket
is one of degree and not greatly relevant. The issue is not
so much a conflict as to what actually occurred but a
conflict about whether the punishment was appropriate
and whether there was a proper consideration in deriving
the punishment.
I have no doubt that Ms Bowen’s dismissal was harsh
and unfair and I would so find. Ms Bowen admitted to
her actions when challenged. She did not advise the
employer immediately even though she knew her actions
were wrong. She did not show remorse at the time even
though she did offer to apologise and when threatened
with dismissal to pay for the cleaning. All of these actions
were wrong on the part of an employee who knows that
damaging a truck at a roadhouse goes against the duty
she owes to her employer to not damage his business.
My finding that Ms Bowen’s dismissal was harsh and
unfair does not condone her actions.
However, she admitted that she threw the contents of the
bucket over the truck. The evidence is clear that her actions
were taken in a sense of frustration and antagonism at
that time. These were not actions that she had ever done
before or I would consider would do in the future. The
evidence is also clear from Mr Edwards that he was going
to dismiss her for her actions. So there was little if
anything she could do to persuade him to the contrary.
Before he met with her he had formed a view that the
punishment for her crime was instant dismissal. The fact
that he did not dismiss her at the meeting but by telephone
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shortly after does not in my view mean that he in anyway
considered Ms Bowen’s views or any alternatives to
dismissing her.
The next issue that I have is that Ms Bowen had worked
at Gingers Roadhouse for 11 years and for the respondent
for 4 ½ years. Mr Edwards rated her as an excellent
worker. But for this one incident she may still be working
there. Added to that she is 53 years of age. Whereas the
employer has a right to terminate an employee and the
Commission should not interfere with that unless the right
is abused, as Mr Clarke has submitted; I consider the
harshness of the punishment and the unfairness of the
process was an abuse of that right. An “excellent”
employee was given no real chance to save her job
following an isolated incident in many years of
employment. The evidence at its highest is that the truck
required a very thorough wash after being spoiled
deliberately. It required the application of a steam cleaner
and degreasing fluids. Mr deTurt was vague in his
evidence about the cost of this, yet he did not suggest
any extensive or expensive damage. The truck required a
very good clean. I can understand Mr deTurt’s outright
annoyance and also Mr Edwards annoyance, given an
angry customer and a deliberate act by an employee.
However, the punishment is harsh and excessive. Ms
Bowen was also deprived of any notice and her accrued
leave. She was in all the circumstances not given a fair
go (the Undercliffe Case).
The applicant had sought reinstatement but at hearing
sought compensation as the respondent declared that he
no longer operated the business. The respondent initially
opposed reinstatement but changed his submission, in
the event of a finding of harsh, oppressive or unfair
dismissal, and suggested that the applicant could be placed
in another unspecified business run by the respondent. I
do not take that submission seriously. Firstly, because
the respondent no longer operates the roadhouse.
Secondly, the respondent’s animosity at hearing to the
applicant’s actions and her application was very evident
and in my view there would be little chance that the
necessary trust between employer and employee could
now be re-established. Accordingly, I would find that
reinstatement of Ms Bowen is impracticable.
Ms Bowen has sought to mitigate her loss and this point
was not really challenged [Exhibit BB2].
Ms Bowen seeks a finding that her service for long service
leave purposes was continuous. The evidence
unchallenged is that Mrs McCoy paid Mr Edwards, on
the transfer of the business, an amount of money to cover
Ms Bowen’s long service leave entitlement. On that basis,
and on her unchallenged evidence that she worked at
Gingers Roadhouse since January 1989, I find her
employment was continuous since January 1989.
The unchallenged record of her earnings [Exhibit BB2]
from date of dismissal to date of hearing show earnings
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of $929.87. With the exception of this she has been out
of work for 21 weeks and 2 days. Her unchallenged
evidence is that at the time of her dismissal she earned
$603.13 gross per week. The total loss would then be
$12,906.98 less $929.87, being $11,977.11 (Ramsay
Bogunovich—v- Bayside Western Australia Pty Ltd 79
WAIG 8 & James A Capewell—v- Cadbury Schweppes
Australia Ltd 78 WAIG 299).
35 This is the amount I will award in compensation.

2001 WAIRC 02916
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
CLIFTON NOMINEES PTY LTD,
RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
WEDNESDAY, 30 MAY 2001
FILE NO
CR 310 OF 2000
CITATION NO. 2001 WAIRC 02916
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Applicant
dismissed
compensation awarded

unfairly;

Mr J Rosales Castaneda of Counsel
Mr D Clarke as agent

_______________________________________________________________________________

Order.
HAVING heard Mr J Rosales Castaneda of counsel on behalf
of the applicant and Mr D Clarke for the respondent, the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby—
(1) DECLARES that Beryl Bowen was harshly and unfairly dismissed by the above named respondent.
(2) ORDERS that the said respondent do hereby pay
within seven days of the date of this order, as and by
way of compensation, the amount of $11,977.11 to
Beryl Bowen, less any taxation that may be payable
to the Commissioner of Taxation.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.

CONFERENCES—Notation of—
Parties

Commissioner
/Conference
Number

Date

Matter

Result

Australian Workers’ Union BHP Iron Ore Ltd

Kenner C
C62/2001

07/03/01

Discontinued

Australian Workers’ Union Ready Workforce Pty Ltd
& Adeco Industrial Pty
Ltd T/A Fisher Cartwright
Berriman Lawyers and
Consultants
Automotive, Food, Metals, Fluor Daniel Diversified
Engineering, Printing &
Plant Services Pty Ltd
Kindred Industries Union

Kenner C
C51/2001

16/03/01

Failure to comply with
proceedings relating to
CR 264 of 200
Strike of alleged air
contamination

Gregor C
CR281/2000

14/05/01

Use of Contractors

Discontinued

Discontinued
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Parties

Automotive, Food, Metals,
Engineering, Printing &
Kindred Industries Union
Builders’ Labourers,
Painters and Plasterers
Union
Builders’ Labourers,
Painters and Plasterers
Union
Builders’ Labourers,
Painters and Plasterers
Union
Communications,
Electrical, Electronic,
Energy, Information,
Postal, Plummbing and
Allied Workers Union
Construction, Mining,
Energy, Timberyards,
Sawmills and
Woodworkers Union
Construction, Mining,
Energy, Timberyards,
Sawmills and
Woodworkers Union
Construction, Mining,
Energy, Timberyards,
Sawmills and
Woodworkers Union
Forest Products,
Furnishing and Allied
Industries Industrial Union
Independent Schools
Salaried Officers’
Association
Liquor, Hospitality &
Miscellaneous Workers
Union
Liquor, Hospitality &
Miscellaneous Workers
Union
Liquor, Hospitality &
Miscellaneous Workers
Union
Liquor, Hospitality &
Miscellaneous Workers
Union
Liquor, Hospitality &
Miscellaneous Workers
Union
Liquor, Hospitality &
Miscellaneous Workers
Union
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Commissioner
/Conference
Number

Date

Matter

Result

Maxi Metals (1992)
Pty Ltd

Gregor C
C121/2001

—

Rates of Pay

Concluded

Arrow Holdings Pty Ltd

Gregor C
C125/2001

13/6/01

Time and wages records

Concluded

Quarry Homes

Gregor C
C111/2001

24/5/01

Alleged harassment of former Concluded
employee

Windsor Ceilings
and Partitions

Gregor C
C112/2001

—

Time and Wages Records

Concluded

Water Corporation

Gregor C
C92/2001

—

Conference pursuant to s.44

Concluded

Bulls Bricklaying
Services

Gregor C
C113/2001

—

Time and Wages Records

Concluded

Dalewest Corporation
Pty Ltd t/a Soils Aint
Soils

Gregor C
C103/2001

—

Time and Wages Records

Concluded

Vyso Pty Ltd t/a
Lownway Engineering

Gregor C
C118/2001

—

Time and Wages Records

Concluded

Wesfi Manufacturing
Pty Ltd

Gregor C
C95/2001

15/05/01

Warning

Concluded

Roman Catholic
Archbishop of Perth

Coleman CC
C290/2000

11/12/00

Conference Pursuant to S.44

Discontinued

Avon Health Service

Scott C
C91/2001

—

Concluded

Burswood Resort
(Management) Ltd

Wood C
C316/2001

2/12/00

Procedurally and
Substantively Unfair
Dismissal
Alleged Unfair Dismissal

Burswood Resort
(Management) Ltd

Beech C
CR89/2001

N/A

Alleged Unfair Dismissal

Discontinued

Nightlife Nomineer
Pty Ltd

Wood C
C77/2001

16/05/01

Signing a Workplace
Agreement

Concluded

Quirk Corporate
Cleaning Australia Pty
Ltd
Swanleigh Hostel

Beech C
C110/2001

11/04/01 &
23/04/01

Alleged unfair dismissal

Discontinued

Kenner C
C105/2001

23/05/01

Alleged unjustified
redundancy

Discontinued

PROCEDURAL DIRECTIONS
AND ORDERS—
2001 WAIRC 02939
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
KEITH ROSS GENTRY, APPLICANT
v.
COLES MYER LOGISTICS PTY LTD,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
FRIDAY, 1 JUNE 2001
FILE NO
APPLICATION 1300 OF 2000
CITATION NO. 2001 WAIRC 02939
_________________________________________________________________________

Result

Discontinued

Application for discovery

_________________________________________________________________________

Order.
WHEREAS this is an application pursuant to Section 27(1)(o)
of the Industrial Relations Act 1979 filed on the 17th day of
May 2001; and
WHEREAS on the 28th day of May 2001 the Commission
convened a conference for the purpose of conciliating between the parties in respect of the application; and
WHEREAS at that conference the parties agreed to the Commission issuing orders in respect of the of the application;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
1. THAT within 7 days of the 28th day of May 2001
the parties shall provide each other with a list of
discoverable documents.
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2. THAT within 3 days of the provision of the list referred to in Order 1. the parties shall produce to one
another those documents referred to therein which
each party seeks of the other.
3. THAT the application be otherwise dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.

2001 WAIRC 02943
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
KEITH ROSS GENTRY, APPLICANT
v.
COLES MYER LOGISTICS PTY LTD,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
FRIDAY, 1 JUNE 2001
FILE NO
APPLICATION 1300 OF 2000
CITATION NO. 2001 WAIRC 02943
_________________________________________________________________________

Result

Result
Representation
Applicant
Respondent
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Direction issued.
Mr N Graham of counsel
Mr B Walker as agent

_________________________________________________________________________

Direction.
HAVING heard Mr N Graham of counsel for the applicant
and Mr B Walker as agent for the respondent the Commission, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, and by consent hereby directs—
1. THAT each party shall give an informal discovery
by serving its list of documents by 16 May 2001.
2. THAT evidence in chief in this matter be adduced
by way of signed witness statements which will stand
as the evidence in chief of the maker. Evidence in
chief other than that contained in the witness statements may only be adduced by leave of the
Commission.
3. THAT the parties file and serve upon one another
any signed witness statements upon which they intend to rely no later than 25 May 2001.
4. THAT the matter be listed for hearing for 2 days.
5. THAT the parties have liberty to apply on short notice.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.

Application Amended

_________________________________________________________________________

Order.
WHEREAS this is an application pursuant to Section
29(1)(b)(i) of the Industrial Relations Act 1979; and
WHEREAS on the 28th day of May 2001 the Commission
convened a conference for the purpose of conciliating between
the parties in respect of an interlocutory application; and
WHEREAS at that conference the Applicant sought leave
to amend the application. The Respondent consented to the
amendment as sought;
NOW THEREFORE, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
by consent, hereby orders—
THAT the application be amended as follows—
That the Applicant claims to have been—
(a) unfairly dismissed from his employment with
the Respondent and seeks compensation; and
(b) denied contractual benefits being redundancy
pay in accordance with an unregistered agreement between the employer and the SDA dated
August 1996.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner.

2001 WAIRC 02818
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
JULIA MARY TEMBY, APPLICANT
v.
ALBANY AND DISTRICTS SKILLS
TRAINING
COMMITTEE
INCORPORATED, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
FRIDAY, 11 MAY 2001
FILE NO/S
APPLICATION 1927 OF 2000
CITATION NO. 2001 WAIRC 02818
_________________________________________________________________________

2001 WAIRC 02973
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
STEVEN CHARLES WEBSTER,
APPLICANT
v.
UQUON PTY LTD T/A LAURIE
KELLY
REAL
ESTATE,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
TUESDAY, 5 JUNE 2001
FILE NO/S
APPLICATION 2025 OF 2000
CITATION NO. 2001 WAIRC 02973
_________________________________________________________________________

Result
Representation
Applicant
Respondent

Direction issued.
Mr K Trainer as agent
Ms F Stanton of counsel

_________________________________________________________________________

Direction.
HAVING heard Mr K Trainer as agent for the applicant and
Ms F Stanton of counsel for the respondent the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby directs—
(1) THAT the applicant file and serve further and better
particulars in relation to requests R1-R4 inclusive
as outlined in the respondent’s notice of application
for further particulars of claim by 19 June 2001.
(2) THAT each party shall give an informal discovery
by serving its list of documents by 26 June 2001.
(3) THAT inspection of documents shall be competed
by 3 July 2001.
(4) THAT the matter be listed for hearing for 1 day.
(5) THAT the parties have liberty to apply on short notice.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.
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2001 WAIRC 02812
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
PETA KALAITZIS, APPLICANT
v.
SAUSAGE
SOFTWARE,
RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
MONDAY, 14 MAY 2001
FILE NO/S
APPLICATION 83 OF 2001
CITATION NO. 2001 WAIRC 02812

2001 WAIRC 02864
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
TIMOTHY WILLIAM DEARLE,
APPLICANT
v.
GAMES R US AUSTRALIA,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
TUESDAY, 22 MAY 2001
FILE NO/S
APPLICATION 394 OF 2001
CITATION NO. 2001 WAIRC 02864

_______________________________________________________________________________

_______________________________________________________________________________

Order.
HAVING heard Ms P Kalaitzis on her own behalf and Mr A
Posniak on behalf of the Respondent and by consent the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act 1979, hereby orders—
(1) The name of the Respondent be amended to
METHOD AND MADNESS PTY LTD.
(Sgd.) J.H. SMITH,
[L.S.]
Commissioner.

Result
Representation
Applicant
Respondent

2001 WAIRC 02819
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
BRETT EDGAR HAGDORN,
APPLICANT
v.
ERINBUSH PTY LTD, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
FRIDAY, 11 MAY 2001
FILE NO/S
APPLICATION 96 OF 2001
CITATION NO. 2001 WAIRC 02819
_________________________________________________________________________

Result
Representation
Applicant
Respondent

Order issued.
Mr T Dearle
Mr M Wylie

_______________________________________________________________________________

Order.
HAVING heard Mr T Dearle on his own behalf and Mr M
Wylie on behalf of the respondent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders—
THAT the application be and is hereby stayed.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.
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Direction issued.

_________________________________________________________________________

Mr B Hagdorn
Mr E W Nielson of counsel

Result
Representation
Applicant
Respondent

_________________________________________________________________________

Direction.
HAVING heard Mr B Hagdorn on his own behalf and Mr E
W Nielson of counsel for the respondent the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby directs—
1. THAT the respondent provide a copy of the time
and wages records for annual leave in respect of the
applicant’s period of employment by 10 May 2001.
2. THAT the applicant provide further and better particulars of his overtime claim to the respondent by
17 May 2001.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.

Direction issued.
Ms V Reynolds of counsel
Mr P O’Sullivan

_________________________________________________________________________

Direction.
HAVING heard Ms V Reynolds of counsel for the applicant
and Mr P O’Sullivan for the respondent the Commission, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby directs—
(1) THAT each party shall give an informal discovery
by serving its list of documents by 26 June 2001.
(2) THAT inspection of documents shall be competed
by 10 July 2001.
(3) THAT evidence in chief in this matter be adduced
by way of signed witness statements which will stand
as the evidence in chief of the maker. Evidence in
chief other than that contained in the witness statements may only be adduced by leave of the
Commission.
(4) THAT the parties file and serve upon one another
any signed witness statements upon which they intend to rely no later than 10 July 2001.
(5) THAT the matter be listed for hearing for 2 days.
(6) THAT the parties have liberty to apply on short notice.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.
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*Denotes New Heading
Absence Without Leave
Act— Interpretation of

Leave Without Pay
Living Away From Home Allowance
Long Service Leave
Managerial Prerogative
Manning
Maternity Leave
Meal Breaks
Meal Money
Misconduct
Mixed Functions— (Includes Higher Duties)
Natural Justice
Nexus
Night and Weekend Work
On Call— (Includes Stand by)
Order— (Includes Cancellation of Order)
Over Award Payment
Overtime— (Includes Call Back, Recall)
Part-Time
Penalty Rates
Piecework
Preference— (Includes Compulsory Unionism)
Principles (Wage Fixing)
Procedural Matters (e.g. Standards of evidence)
Promotion Appeals
Public Holidays
Public Interest
Redundancy/Retrenchment— (Includes Severance Pay)
Reinstatement
Registration— See Unions
Rest Periods— (Includes Smokos)
Safety
Shift Work
Sick Leave
Standdown
Stay of Proceedings
Superannuation
Supplementary and Service Payments
Tallies
Technological Change
Termination— (Includes Dismissal, Wrongful/Unfair Dismissal)
Training
Transfer
Travelling— (Includes Travelling Allowance and Travelling Time)
Unfair Discrepancy

Allowances— See also specific heading, e.g. Isolation Allowance,
Industry Allowance, Meal Money— (Includes Special Rates and
Provisions)
Annual Leave— (Includes Annual Leave Loading)
Appeal
Apprentices and Juniors
Awards— (Includes specified sub-headings, First Awards, New
Awards, Area, Scope, Coverage, Cancellations, Award-Free,
Respondency)
Board of Reference
Board and Lodging— (Includes Accommodation)
Bonus— (Includes Incentive Payments)
Breach of Acts/Award/Orders
Capacity to Pay— Includes Inability to Pay
Casual Work— (Includes loadings applicable to such work and nature
of casual employment)
Classification— (Includes Reclassification)
Clothing— (Used when clothing is/is not provided and for clothing
allowances)
Common Rule— (Used in relation to Awards being or becoming
Common Rule awards)
Comparative Wage Justice— See also Nexus— (Includes Relativities)
Compassionate Leave— (Includes Bereavement Leave)
Compensation— See also specific heading, e.g. Redundancy, Long
Service Leave— (Includes compensation for unfair dismissals)
Conference— (Includes such matters as jurisdiction arising out of)
Confined Space
Consumer Price Index
Contract of Service— (Used in relation to Section 29 (2) applications)
Contract out of Award
Custom and Practice
Dangerous Work
Date of Operation— (Includes Retrospectivity, Prospectivity)
Demarcation
Dirt Money
Disabilities
Discrimination
Employee— (Used in such cases as whether person is an employee or
independent contractor or agent)
Enforcement of Acts/Awards/Orders
Entry: Right of
Hours of Work
Industrial Action— (Includes Work-to-Rule, Picketing, Stop Work
Meeting, Strike, Bans, Lockouts)
Industrial Matter
Industry— (Used re questions of extent and meaning of specified
industry)
Industry Allowance
Interpretation— Words and Phrases
Intervention
Isolation Allowance
Jurisdiction
Jury Service

Unions— (Includes Direction for Observance of Rules, Registration,
Rules, Enforcement of Rules, Coverage/Constitutional Coverage,
Dues, Membership, Cancellations, Exemptions)
Utilisation of Contractors
Victimisation
Wages— (Includes Catch-up Margins, Payment by Results, Piece
Work, Minimum Wage)
Work Value
Worker Participation
Workers Compensation
*Workplace Agreement
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NOTE:

1
2

Denotes Industrial Appeal Court Decision
Denotes Full Bench Decision

3
4

Denotes Commission in Court Session Decision
Denotes Decision of President
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ACT - 3INTERPRETATION OF
Application re joinder to Award - Applicant Union argued that although the Contract Cleaners' (Ministry of Education) Award 1990
was limited to the named Respondents, it was regarded generally by the contract cleaning industry and the Education
Department as the Award which sets the benchmark for wages and conditions for contract cleaning employees cleaning
Government Schools and it was therefore necessary that when new contract cleaning employers gain contracts, the Award be
extended to them by having them named as Respondents to the Award - Respondents argued amongst a number of reasons that
the coverage of the Contract Cleaners' (General and Window Contractors) Award (the General Award) currently applies to the
employers that the union is seeking to join to the award, that it was the General award which forms the award safety net and
that the Contract Cleaners' (Ministry of Education) Award, 1990 was a consent award which applied only to the employers
who consented to it - Further, that the General award has undergone a Minimum Rates Adjustment exercise and therefore it has
properly set rates of pay whereas the Contract Cleaners' (Min. of Educ) Award, 1990 has not - Commission in Court Session
was of the view that the material before it justified why the claim had not been progressed under s.41 of the Act or pursued
under any other of the State Wage Principles - Further, that the equity, good conscience and substantial merits of the case lay
with the Applicant such that the application should succeed - Granted - LIQUOR, HOSPITALITY & MISC -v- Airlite
Cleaning Pty Ltd & Others - APPL 1431 of 1998 - Commission in Court Session - BEECH C/SCOTT C./KENNER C 08/09/00 – Cleaning..............................................................................................................................................
4
Application to revoke Order re Stay of Operation (80WAIG1759) - Respondent sought to revoke Commission's Order in PRES 3 of
2000, by which Commission wholly stayed the operation of Order No. 473 of 1999 - President found that the delay in this
matter was such that it would have enabled a successful application for want of prosecution to have occurred and appellant's
appeal dismissed - Further, because of the inadequate explanation for the delay, the length of the delay and the period of
respondent's deprivation of the fruit of his "judgment", President was of the opinion that, having regard to the interests of the
parties pursuant to s.26(1)(c) of the Act and having regard to s.26(1)(a) of the Act, the equity, good conscience and substantial
merits of the case reside with the respondent and therefore revoked the Order for a stay made on 26 April 2000 and ordered
that monies be paid forthwith to respondent - Granted - YMCA of Perth -v- Mr M Cousins - PRES 3 of 2000 - President SHARKEY P - 21/12/00 - Community Services .........................................................................................................
Conference referred re termination of employment - Applicant Union argued that the termination of Applicant was harsh, oppressive
and unfair and contrary to s.84AA of the Workers Compensation Act, s.41 of the Minimum Conditions of Employment Act
and Clause 34 of the Burswood International Resort Casino Employees Industrial Agreement 2000 - Further, that the
Respondent's action was taken substantially because Applicant was the President of (BRUE) and was being discriminated
against and the process and planning for his termination was flawed in that it was not shared with him and he was not trained
to apply for other positions nor did the Company sought to find him an alternative position - Respondent argued that with the
arrival of a new CEO, and constraint on the budget, the managers were required to review their operations and, subsequently
the manager Environmental Services made changes to his operation which impacted on the Applicant's duties - Further,
Applicant was to be terminated unless he found suitable alternative position, as he could not fulfil the requirements of his
original contract as an Environmental Systems Attendant due to his injury - Commission reviewed authorities, Acts and found
on evidence that it was plausible and more likely that the Applicant's duties were diminished due to a legitimate drive for
efficiency, that there had been no discrimination due to him being a delegate and that evidence proved that his duties had not
been cut because of this - Commission exercised its judgement according to equity, good conscience and the substantial merits
of the case and found that, to so swiftly terminate Applicant's employment if he himself does not find an alternative position,
particularly given the spirit of s.84AA, would be harsh and unfair - Further, the Respondent should have engaged in a fuller
exploration of options for Applicant and recommended that this take some months including appropriate training - Ordered
Accordingly - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Burswood
Resort (Management) Ltd - CR 350 of 2000 - WOOD,C - 02/02/01 - Accommodatn, Cafes&Restaurants..............................
2
Appeal against Decision of Industrial Magistrate (unreported) and Appeal against Decision of Commission (80WAIG4419) re unfair
dismissal - Preliminary application - Respondent argued on a number of grounds including that the appeal was incompetent
and that it had been brought frivolously and vexatiously with the object of delaying and prejudicing the fair trial of the
proceedings before the Magistrate - Further, Respondent sought orders that Appeal No. FBA 7/2000 be struck out and that
Appellant pay the costs of and incidental to the proceedings - Full Bench found on a number of reasons that the appeal was
competent, that it was premature and unnecessary, at this stage, to rule on the issues of frivolous and vexatious, and that there
was prejudice by the prospect of irremediable exclusion, therefore, having regard to the equity, good conscience and the
substantial merits of the case, dismissed the application to dismiss for want of prosecution - Appeal Nos. FBA7 and FBA43 of
2000 - Respondent argued that there was irresistible inference that the appeal was brought frivolously and vexatiously, that
Appellant's appeal should not be allowed to be withdrawn and that, given the length of time that the breach of the procedural
rules had continued, the reasons for the breach and the fact that respondent and the administration of the court's business had
been prejudiced, then both appeals should be struck out - Appellant's Counsel argued that he had no objection to the appeals
being dismissed rather than withdrawn and he offered no argument in support of the appeals - Full Bench found that the most
satisfactory way of dealing with the appeals with some finality, and to which course there was no objection in any event, was
to dismiss the appeals by way of determination of the appeals - Dismissed - Chubb Security Australia Pty Ltd -v- Mr PR
Danson - FBA 7,43 of 2000 - Full Bench - SHARKEY P/COLEMAN CC/FIELDING C - 26/07/00 - Other Business Services .
4
Application for stay of operation of Order made by the Chairperson of the "Coal Industry Tribunal" in Application No. 2/2001
(81WAIG731) pending appeal to Full Bench - Applicant argued on the following: "there was a serious question to be tried in
respect of the grounds upon which the Applicant seeks a review of the Order, the circumstances justify the making of an order
staying the operation of the Order as the Applicant has, and will, continue to suffer loss and damage should the Order not be
stayed and the Respondent and its members will suffer no prejudice if the Order is so stayed" - Further, Applicant sought relief
that the decision of the Tribunal should be stayed, insofar as it purports to restrain the Applicant from continuing the changes
outlined in the letter dated 31 January 2001 referred to in the Order - Respondent opposed the application - President applied
Principles pursuant to the "Coal Act" in applications for a stay, and reviewed relevant sections of the "Coal Act", the EBA and
evidence and found on a number of reasons that there was no serious issue to be tried as there was an "industrial dispute"
within the meaning of s.3 and s.10 of the Coal Act, and that jurisdiction existed and exists in the Tribunal to make such Order Further, President found that it would not deprive a "successful party" of the fruits of an Order such as this and that Applicant
had not established that an Order should be made in its favour because it had not established that the equity, good conscience
and the substantial merits of the case, or that the balance of convenience lay with it - Dismissed - Griffin Coal Mining
Company Pty Limited -v- The Coal Miners' Industrial Union of Workers of Western Australia, Collie - PRES 3 of 2001 President - SHARKEY P - 01/03/01 - Coal Mining .....................................................................................................
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ACT - INTERPRETATION OF— continued
Application pursuant to s.49AB(3) of the I.R. Act re dispute regarding "right of entry" - Parties sought Commission's assistance to
determine a dispute as to whether representatives of the union were empowered to enter premises of the employer - Applicant
union sought Orders that the initial Application No. C242 of 2000 be joined to this application, second, that accredited union
representatives have the right to enter Respondent's premises in accordance with the right of entry provision of the Award and
thirdly, the Respondent or its agents should not hinder representatives of the union from exercising their right of entry Respondent argued there was no jurisdiction under s.49AB(3) for the Commission to entertain the application - Commission
reviewed authorities, relevant sections of the I.R. Act, and Award and found that the general powers of entry which were
prescribed by the effect of s.49AB(1) could only be exercised for the purpose of dealing with an industrial matter after
procedures which are set out in the section have been executed and that had not occurred in this case - Further, Commission
concluded that it was bound to accept as a proper interpretation and statement of the law, the views of His Honour in Zaknich
(ibid), that a union official was only at liberty to remain upon premises of an employer employing union labour and the
consequence of that interpretation of the relevant provisions was that the BGC site could not be regarded as a premises of that
kind - Dismissed - The Western Australian Builders' Labourers, Painters & Plasterers Union of Workers -v- Homestyle Pty Ltd
T/as BGC Construction & Others - APPL 1456 of 2000 - GREGOR C - 20/02/01 – Construction........................................

862

Application re unfair dismissal - Preliminary issue re jurisdiction - Respondent argued that Commission lacked jurisdiction to deal
with the applications as both employees were casual and pursuant to the Federal Workplace Relations Act 1996 and
Regulations, were excluded from the operation of unfair dismissal procedures, there being a direct inconsistency between the
Federal and State Acts - Respondent argued that consumption of alcohol on duty and a series of events which amounted to
behaviour and an attitude on the part of applicant (Mr Rushton) was the reason for termination - Applicant (Mr Rushton)
defended the allegations and for most part agreed that they occurred but he viewed them as trivial - Applicant (Mr Cairns)
argued that he felt intimidated and threatened by another officer following an incident, that after respondent investigated the
incident, he was told that he would stay on and be offered work but that never happened - Commission reviewed authorities,
relevant sections of the Federal Act, the Australian Constitution and found that there was no inconsistency between the Federal
Workplace Relations Act 1996 and the WA I.R. Act 1979 and hence the Commission had jurisdiction to hear the matter Commission determined (in a further Reasons for Decision) that the nature of the applicants' employment relationship in all
aspect was casual - Further, Commission found on evidence that the respondent was not prepared to continue to roster Mr
Cairns away from his intimidator and unless Mr Cairns had that guarantee then he was not prepared to work for the respondent,
therefore, there had been no dismissal of Mr Cairns and hence that being the fact there was no jurisdiction for the Commission
and accordingly dismissed his application for want of jurisdiction - Commission further found that Mr Rushton did consume
alcohol and fall asleep whilst on duty, therefore, having regard to the Undercliffe case (65WAIG385) the decision to dismiss
him on notice was not unfair, harsh or oppressive in all circumstances - Applications Dismissed - Mr A Cairns -v- The West
Australian Turf Club - APPL 795,809,827 of 2000 - WOOD,C - 15/09/00 – Sport............................................................

867

Application re unfair dismissal - Applicant argued that his summary dismissal for alleged misconduct was unfair because he was not
given an opportunity to discuss that or given a proper induction or training on the job and was not given counselling or support
from his superiors - Further, Applicant sought reinstatement originally but argued at hearing that this would be impracticable
and sought six months compensation as alternative - Respondent argued that Applicant had not conducted himself in a
professional manner and dismissal was the only real option considered due to the seriousness of the Applicant's actions Commission found that the Applicant knew full well of the seriousness with which the employer might view his financial
predicament, that the employer had every right to lose trust in him, and that he clearly knew that his job was in jeopardy,
therefore the dismissal was not unfair, harsh or oppressive - Dismissed - Mr BJ Gardner -v- Police & Nurses Credit Society
Ltd - APPL 1937 of 1999 - WOOD,C - 14/03/01 – Finance ..........................................................................................

880

Conference referred re unfair dismissal and contractual entitlements - Matter remitted back to Commission with instruction that it be
dealt with "according to law" and in accordance with the reasons for decision of the Full Bench - Applicant sought
compensation for loss of income and in addition, for injury sustained as a result of his dismissal - Further, Applicant Union
argued that whatever formula was used to assess compensation, Applicant was entitled to the maximum allowable under the
Industrial Relations Act - Respondent argued that the Applicant should be compensated for something less than the maximum
allowable under the Act and drew attention to the fact that he was subject to criticism which led to other proceedings in the
Commission before his termination - Commission reviewed various tests cases, relevant sections of the I.R. Act and
Workplace Relations Act 1996 and found that the onus was on the employer to establish that the employee had failed to
mitigate his loss and the employer had simply not discharged that onus - Further, that in the present case, the task of assessing
compensation was made more difficult than usual because the evidence as to the Applicant's earnings at the time of dismissal
and subsequently are at best scant, and that may be due in part to the fact that so much time had lapsed since Applicant's
dismissal - Commission concluded that Respondent should pay Applicant compensation for dismissal found to have been
unfair by the Full Bench - Granted. - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -vBarminco Pty Ltd - CR 186 of 1998 - FIELDING C - 05/11/98 - Services to Mining.........................................................

916

2

Appeal against Decision of Commission (80 WAIG 4482) re unfair dismissal and contractual entitlements claims - Appellant argued
that the Commission erred in holding that it did not have jurisdiction to hear and determine the application - Appellant sought
that the Full Bench overrule previous decisions if not distinguishable on the facts - Respondent argued that if the appeal was
upheld, the matter should be remitted - Full Bench had already observed that it should not overrule a previous decision unless
it had a conviction that that decision was wrong - Full Bench found that the actual work was performed geographically outside
the jurisdiction, but it was performed by an employee in an industry within the jurisdiction - Full Bench found the Commission
had correctly made findings on the claims and the Appellant should not be disadvantaged by re-opening matters – In
Supplementary Reasons, Majority of Full Bench had granted an adjournment to seek legal advice - Upheld - Mr MA Tranfield
-v- Ray Douglas Parker - FBA 46 of 2000 - Full Bench - SHARKEY P/BEECH C/SMITH, C - 03/04/01 - Oil and Gas
Extraction ...........................................................................................................................................................

990

Complaint re Breach of Workplace Agreement Act 1993 - Complainant argued that he was unfairly, harshly or oppressively dismissed
and sought reinstatement or compensation and recovery of costs - Defendant argued that complainant’s performance and
conduct constituted serious breaches of his contract of employment, which justified his dismissal - Industrial Magistrate found
on evidence that complainant acted in an honest, open and frank way with respect to the formation of his prospective
counselling business - IM further found that defendant failed to call witnesses to substantiate claims to discharge its
evidentiary burden concerning the issue, that there was no foundation for the termination of complainant's employment, and
that on balance, complainant was unfairly dismissed - IM found that as reinstatement was not a realistic option, complainant
was entitled to recover lost earnings - Proven - Mr PJ Moss -v- Serenity Lodge Inc - CP 216 of 1999 - Industrial Magistrate Cicchini IM - 07/12/00 - Community Services............................................................................................................

1006

2

Application for alteration of Union Rules - Full Bench were satisfied that s.55, s.56, s.59, in particular s.55(4)(a), (b), (c), (d) and (e),
of the Act have been complied with, in particular, inter alia, that 30 days had expired from 28 February 2001 to the hearing of
the application on 2 April 2001, that the application had been authorised in accordance with the rules of the Applicant
organisation and that reasonable steps were taken to adequately inform the members as required by s.55(4) of the Act - Further,
Full Bench were satisfied that the equity, good conscience and the substantial merits of the application, as well as the objects of
the Act lay with granting the application - Granted - The Master Plumbers' and Mechanical Services Association of Western
Australia (Union of Employers) -v- (Not applicable) - FBM 1 of 2001 - Full Bench - SHARKEY P/COLEMAN
CC/FIELDING C - 09/04/01 – Unions......................................................................................................................
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ACT - 1INTERPRETATION OF— continued
Appeal against Decision of Full Bench (80 WAIG 4610) re exclusive right to represent employees - IAC reviewed authorities and
found that the appellant being neither a party or being permitted to intervene in the proceeding had no right of appeal under
S.90 of the Industrial Relations Act 1979 - IAC found the right to be heard could not lead to the appellant being considered a
party or intervenor and the appeal was incompetent - IAC commented that there was reason to question whether the
opportunity to be heard under s 72A(5) and other provisions would deny the Commission the power to join or allow the
intervention of a person under s27(1)(j) & (k) - Dismissed - The Food Preservers' Union of Western Australia, Union of
Workers -v - AUTO, FOOD, METAL, ENGIN UNION & Other - IAC 7 of 2000 - Industrial Appeal Court - Kennedy J./Scott
J./Parker J. - 27/04/01 - Food, Beverage and Tobacco Mfg............................................................................................

1141

Application re unfair dismissal - Applicant argued that he was harshly, oppressively or unfairly dismissed and that he was made
redundant without any prior consultation in breach of ss 40-42 of the Minimum Conditions of Employment Act 1993 - Further,
Applicant sought reinstatement to his position or in the alternative, the maximum of six months compensation - Respondent
argued that there was a restructure, the company had to cut cost and the Applicant was chosen for redundancy because he was
the poorest performer and he was costing the company nearly twice as much as those that were performing better that him Commission reviewed authorities and found on evidence that the Respondent had discharged their onus in proving there was a
valid redundancy, that the redundancy was effected to save costs and that Applicant was made redundant largely, but not
solely, for cost reasons - Further, Commission reviewed the Minimum Co Employment Act 1993 and found that Applicant had
not proven his case that someone else should have been chosen for redundancy or that he should have been given another
position, therefore, weighing up all the circumstances in the matter, Commission did not consider that Applicant's selection for
redundancy was unfair, harsh or oppressive - Dismissed - Mr GE Garbett -v- Midland Brick Company Pty Ltd - APPL 791 of
2000 - WOOD,C - 09/05/01 - Non-Metallic Min Product Mfg.......................................................................................

1206

Applications re unfair dismissal - Applicants argued that dismissal was harsh, oppressive and unfair - Respondent argued that at the
time the decision was made to terminate Applicants, the financial state of the company was poor and the company had little
cash flow as it was building stock and not making sales - Commission reviewed authorities, clauses 32 and 32A of the Award
and found that the termination of Applicant (Myles) was unfair because Respondent failed to pay him a severance payment Further, the manner of dismissal was harsh because no discussions took place as required by clauses 32 and 32A of the Award
and s.32 of the Minimum Conditions of Employment Act, and ordered that Applicant (Myles) be paid a global award by
Respondent as compensation and that his contractual benefits claim dismissed - In the case of Applicant (Wigham),
Commission was satisfied that he had made out a case that the selection process for dismissal was unfair - Further,
Commission found that Applicant (Wigham) was unfairly dismissed, that reinstatement was impracticable and ordered that he
be paid by the Respondent eight weeks' remuneration and eight weeks' ordinary pay, together with $10.00 tool allowance and
$25.00 service allowance for each week - Orders Issued - Mr TW Wigham -v- SFM Engineering Pty Ltd - APPL 1375,1384 of
2000 - SMITH, C - 06/04/01 - General Construction....................................................................................................

1241

2

Appeal against decision of Commission (81 WAIG 1262) re unfair dismissal claim - Appellant argued that Commission did not have
jurisdiction to order reinstatement once the Appellant had agreed to pay compensation - Full Bench reviewed IR Act,
authorities and found that the Commission acted within power, correctly and validly exercising the unconditional power
conferred by s23A(1)(b), a power not conditioned by s 23A(1a)(b) - Dismissed - BHP Iron Ore Pty Ltd -v- AUTO, FOOD,
METAL, ENGIN UNION - FBA 21 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/WOOD,C - 21/05/01 - Metal Ore
Mining................................................................................................................................................................

1363

Application for an order revoking an order reinstating an unfairly dismissed employee - Applicant Employer argued that S23A(3) of
the IR Act created a right for it to refuse to obey an order for reinstatement and the Commission must therefore issue an order
for compensation- Respondents argued that it was not open for the Applicant to bring the application, the Respondent
Employee's attitude had been the subject of the original hearing, reinstatement was not a popularity issue and the Commission
had discretion - Commission reviewed authorities and found that if the process of revocation was automatic it would render the
power to reinstate nugatory and that power was discretionary - Commission found it was not open in the application to
consider further evidence on a point that was already decided - Commission had considered the employee's attitude and
behaviour and reinstatement had more potential benefit to him - Dismissed - Iluka Resources Limited & Other -v- Mr MA
Rulyancich & Others - APPL 432 of 2001 - BEECH C - 01/06/01 - Other Mining ............................................................

1397

Application pursuant to Section 27 re application being set aside and hearing date vacated and that a directions hearing be listed Applicant argued that an error was made on an order dated 16 February 2001 and the order for discontinuance be revoked and
returned for conciliation - Respondent argued Commission does not have the power to entertain application 440 of 2001, as by
virtue of order 16 February 2001 Commission was functus officio in respect to the section 29 application - Commission found
that that there was an error and having regard for section 26 of the IR Act, the original order discontinuing section 29
application be revoked - Order Issued - Mr J Lane -v- Aussie Online Ltd - APPL 440 of 2001 - WOOD,C - 17/05/01 –
Technology .........................................................................................................................................................

1424

Application for reinstatement or compensation on the grounds of unfair dismissal - Applicant argued that despite there being yearly
contracts, the Applicant's employment should be regarded as continuous up until the time of termination, there was no
evidence that the Applicant performed poorly and relevant decisions were not taken by a validly constituted management
committee under the Respondent's constitution - Applicant argued that the "spill and fill" was merely a device to get rid of the
Applicant and that there was a breach of the MCE Act - Respondent argued that it had engaged in a genuine restructuring of its
operations to provide better service and there was in fact no dismissal - Respondent further argued that the Applicant had failed
to mitigate her loss and had been paid a substantial redundancy package - Commission found failure to consult as required
under the MCE Act led to the conclusion that the dismissal was unfair and that the manner of the termination left a lot to be
desired - Commission found reinstatement was impractical, but only injury warranted compensation - Granted in part - Ms LF
Oliver -v- Coolgardie Community Care Incorporated - APPL 1075 of 2000 - KENNER C - 10/05/01 - Community Services ...

1435

Conference referred re unfair dismissal seeking reinstatement - Applicant Union opposed the application going to the construction of
s.23 of the IR Act - Applicant Union argued that Respondent did not have the standing to bring application to revoke the
reinstatement order and submitted that an order for reinstatement was solely for the benefit of the unfairly dismissed employee
- Further, Applicant Union argued that an alternative means of dealing with a failure to comply with such an order, does not
create a right to not comply - Respondent argued that Commission should revoke and amend the order for reinstatement and
award compensation for the loss or injury caused by the dismissal - Respondent argued that on its proper construction,
reference to 'may' in s.23A(3), although expressed in directory terms, should be interpreted in a mandatory sense. - Further,
Respondent argued that if s.23A(3) was to be interpreted such that 'may' means Commission had a discretion to issue a further
order on revocation, then that discretion may be exercised simply as a consequence of the employer's failure to comply with
the reinstatement order or its impracticability to comply with the order - Commission found that once it was satisfied that there
had been a failure to comply as a matter of jurisdictional fact, Commission was then obliged to consider whether to revoke
original order and that the terms of s.23A as a whole conferred on the employer a right to not comply with a reinstatement
order - Commission rejected Respondent's submissions to revoke Commission's order - Dismissed - AUTO, FOOD, METAL,
ENGIN UNION -v- BHP Iron Ore Pty Ltd - CR 117 of 2000 - KENNER C - 31/05/01 - Metal Ore Mining ..........................
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ALLOWANCES
2
Appeal against decision of Public Service Arbitrator (unreported) re variation of Award - Appellant argued that Public Service
Arbitrator erred in law in declaring that the Commuted Overtime Allowance should be categorised as a general allowance to
which principles 2, 5 and 6 of the State Wage Principles apply, that on the face of the clause and in the context of the Award,
the allowance was a commuted allowance, paid in lieu of payments which would otherwise be made under the Overtime
Allowance clause of the Public Service Award No. PSAA4 of 1989 and not an allowance with relation to either the nature of
the work or conditions under which the work is performed - Further, Appellant sought a declaration that the application was
not an issue to be progressed and determined under Principles 2, 5 and 6 of the State Wage Principles - Full Bench found that
the PSA correctly held that the matter should proceed as if it were an issue under Principle 2 which attracts the attention of
Principles 5 and 6; and that it was a general allowance and that the Principles should be applied accordingly - Further, the PSA
was correct, on a fair reading of the Principles and the award as a whole, in so concluding, therefore there was no merit in the
appeal - Full Bench applied authorities regarding the application for extension of time, which were opposed by the
Respondents and found on a number of factors, the maintenance of the time limit of 21 days pursuant to s.49(3) of the Act
would not work an injustice in this case and that the CSA had not established that the denial of the application would prejudice
it - Dismissed - Civil Service Association of Western Australia Incorporated -v- Executive Director, Fisheries Western
Australia & Other - FBA 37 of 2000 - Full Bench - SHARKEY P/COLEMAN CC/WOOD,C - 08/12/00 ..............................
Application re alteration of working conditions - Applicant argued that in or about 1997 the Inspectors, with the knowledge and
consent of the respondent, housed company's vehicles at their private residences and were paid for the extra hour involved in
travelling to and from the checkpoint until respondent ceased the practice on 11 November 1999 - Respondent argued that
there was no longer any rational justification for that practice which originated when it had its office in the Kununurra townsite
which is no longer the case - Commission found that the practice in question was a longstanding one endorsed by senior
officers of the respondent and being a term of the contract of employment for the Inspectors in question, cannot be removed or
varied unilaterally except by agreement of the Inspectors or by termination of the contract, thus applicant was entitled to an
additional hour for each full day worked at the Kununurra checkpoint as a term of employment - Granted - Civil Service
Association of Western Australia Incorporated -v- Chief Executive Officer, Agriculture Western Australia - PSACR 2 of 2000
- FIELDING C - 14/03/01 - Health Services...............................................................................................................
Application re unfair dismissal and contractual entitlements - Applicant argued that after sustaining an injury at work, he had medical
treatment and was provided with a medical certificate stating that he was unfit to work for four weeks - Further, after a short
period off, he was told by the Respondent that if he "did not return to work he wouldn't have a job" - There was no appearance
by the Respondent - Commission found that Applicant was not given a fair go and for him to be dismissed while incapacitated
and under threat that he had to return to work was harsh and oppressive and ordered that Respondent pay to the Applicant 15
weeks salary and tool allowance within 21 days of the Order - Upheld and Dismissed - Mr B Smith -v- High Quality
Brickwork - APPL 1425 of 2000 - COLEMAN CC - 08/03/01 - Construction Trade Services..............................................
Application re contractual entitlements - Applicant argued that he had been denied an over rider commission and an advertising
allowance that had not been paid - Respondent argued that a reconciliation of the advertising allowances and the advertising
expenses incurred showed that there had been an overpayment - Commission found that Applicant was entitled to part of his
claim for contractual entitlements and ordered accordingly - Granted in part - Mr GS Hincks -v - Darrell Crouch and
Associates Pty Ltd - APPL 1320 of 2000 - BEECH C - 18/05/00 - Real Estate Agency ......................................................
ANNUAL LEAVE
Complaint re Breach of Minimum Conditions of Employment Act 1993 - Complainant argued that the Defendant deducted pay
without lawful authority and failed to pay accrued annual leave and one week's wages - Complainant argued that she was
working for the named Defendant, that she was advised that there was going to be some change to the ownership of the entity,
however, to her knowledge those arrangements had not been finalised - Defendant argued that the Defendant was not the
Complainant's employer at all during that material period - Defendant argued there were two separate entities and that they
were entirely separate - Industrial Magistrate found that the evidence overwhelmingly in favour of Complainant and accepted
that there was an underpayment of untaken annual leave and an entitlement of a week's pay - Proven and Granted - Ms NA
Roberts -v- Snogrin Pty Ltd t/a Eclipse Hardware - CP 98 of 2000 - Industrial Magistrate - Cicchini IM - 29/11/00 – Hardware
Application re unfair dismissal and contractual entitlements - Applicant argued dismissal was unfair because he was in a "resign or be
fired" type of situation so he decided to finish up and be paid out - Respondent argued that Applicant had been treated almost
like a "Family Member" and was respected for his seniority and it never intended to terminate his employment - Commission
found that in the circumstances of the history of the three employees taking leave during quiet times even if leave was not
usually extended and the consideration with which the Applicant had been treated by the Respondent over the years, it was
unreasonable for the Applicant to have refused to take further leave and the Applicant's resignation was not in substance a
dismissal, therefore dismissed the claim for unfair dismissal and contractual entitlements - Dismissed - Mr N Pitcher -vWyldes Window Treatments & Vertical Drapes ACN 059 668 290 - APPL 1265 of 2000 - BEECH C - 21/12/00 - Textile
Manufacturing......................................................................................................................................................
Application re contractual entitlements - Applicant argued that he had been denied contractual entitlements at the termination of his
employment in the form of pay in lieu of notice, holiday pay and annual leave loading and that he was entitled to
reimbursement of outstanding amounts which he incurred in expenditure at the direction or with the approval of the
Respondent - There was no argument from the Respondent - Commission found that the Applicant was entitled to the amount
he had claimed; that they formed part of his contract of employment and that he had not been paid those amounts Accordingly an Order was issued granting the contractual entitlements but the claim for costs was dismissed as the
circumstances in the case were not extreme or unusual - Granted - Mr CA Truijens -v- Hanson Publishing Pty Ltd t/a jam
Design Studios - APPL 888 of 2000 - SCOTT C. - 27/12/00 – Publishing........................................................................
Complaint re Breach of Award - Preliminary issue re summary judgement - Industrial Magistrate heard submissions from both parties
and found that Defendant have discharged the onus that there was a plausible ground of defence and granted Defendant
unconditional leave to defend - Mr JS Strange -v- Moonstar Nominees Pty Ltd - CP 324 of 2000 - Industrial Magistrate 11/01/01 .............................................................................................................................................................
Application re unfair dismissal and contractual entitlements - Applicant argued that she had created an invoice without reference to
her employer because it was the practice of other employers for whom she had worked that staff rates were applicable Nevertheless, she apologised, offered to pay for the difference, promising not to do such a thing again and nothing further was
said on the subject for a further eight days until her dismissal - Respondent argued that dismissal was because of the invoice,
that he could no longer trust her and told her that he had been advised that because dismissal was for reasons of misconduct he
had no need to pay entitlements - Commission found that summary dismissal eight days later was harsh and therefore unfair,
and as reinstatement was impracticable respondent should pay applicant four days' wages and 3.07 days' annual leave
entitlements - Granted in Part - Ordered Accordingly - Ms K Dutton -v- Adrian J Domney T/A Euro Automotives Repair APPL 1032 of 2000 - BEECH C - 16/01/01 - Automotive ...........................................................................................
Application re unfair dismissal and contractual entitlements - Applicant argued that there was no consultation and no alternatives were
offered, that termination decision had already been made and the meeting of 12/5/2000 was only to deal with matters to do
with pay - Respondent argued that the operation of the Bureau was now different from what it was when managed by applicant
as funds for marketing had been taken away by Mandurah Council, the Bureau had been scaled down in respect of hours,
contracts and accounting arrangements and a sub -committee now managed the place - Commission found that the procedure
adopted by the Board was lacking in unfairness in its entirety, that reinstatement was impracticable as there was no job for
applicant to go back to and awarded compensation by way of injury and denied contractual entitlement - Ordered Accordingly
- Mrs WK Faulkner -v- Mandurah Tourist Bureau Inc Executive Committee - APPL 912 of 2000 - WOOD,C - 22/11/00 Tourism ............................................................................................................................................................
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Application re contractual entitlements - Applicant argued that Respondent owed her holiday pay of $1035.96 gross and two full days
of work, being $384.80 gross - There was no appearance for the Respondent - Commission found that Applicant had proven
her case and ordered Respondent to pay the Applicant the amounts as claimed being a total of $1420.36 gross less normal
taxation payments to the Commissioner of Taxation - Granted - Ms MC Moss -v- Jam Design Studio - APPL 72 of 2001 WOOD,C - 13/03/01 .............................................................................................................................................
Application re contractual entitlements - Applicant argued she was owed a number of benefits under her contract of employment
being payment for final week of her employment, two and a half days of sick leave entitlement, two weeks wages for
retrenchment without notice, proportionate annual leave entitlement on termination and superannuation - There was no
appearance or argument by the Respondent - Commission found that Applicant was not terminated for any other reason other
than retrenchment, therefore entitled to the benefits under the contract of employment - Applicant acknowledged that the claim
of superannuation was not within the jurisdiction of the Commission - Accordingly an Order was issued - Granted - Ms KJ
Priest -v- Anovoy Pty Ltd - Peter Radosevich (Director) - APPL 2139 of 2000 - BEECH C ................................................
Application re contractual entitlements - Applicant argued that he had not been paid entitlements due to him which included unpaid
wages, and accumulated holiday pay for three weeks - No appearance or response from Respondent - Commission found that
entitlements were owed to Applicant and ordered accordingly - Granted - Mr J Kerr -v- Trinet Digital Ltd - APPL 342 of 2001
- WOOD,C - 11/05/01 – Computing.........................................................................................................................
APPEAL
1
Appeal against Decision of Full Bench (80WAIG159) re wearing of badges by union members during hours of employment Appellant argued whether the decision of the Full Bench was erroneous in law and whether the exercise of the Senior
Commissioner's exercise of discretion in the relevant circumstances gave rise to reviewable errors of law - Respondent union
argued that the matters before the Full Bench were essentially matters of industrial fairness concerning the introduction and use
of a badge - Industrial Appeal Court found that the Full Bench fell into error in seeking to balance rights vested in the
employer as a consequence of the contractual arrangements as against the reasons advanced by the employees for wearing the
badge - Further the reasons for wearing the badge were not of the same contractual or normative order as the rights of the
employer to determine what was required by way of grooming thus the appeal was allowed - Appeal Upheld - Burswood
Resort (Management) Ltd -v- Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch IAC 3 of 2000 - Industrial Appeal Court - Kennedy J./Anderson J./Owen J. - 01/08/00 – Hospitality....................................
1
Application for stay of proceedings in Matter No. CR159/1999 pending determination of Appeal - Appellant argued for a stay of
proceedings of the Decision of Full Bench until the determination of the appeal before IAC or further Order - Industrial Appeal
Court found that it was quite satisfied that the circumstances, as well as the balance of convenience justified the stay of
proceedings to be granted - Granted - Burswood Resort (Management) Ltd -v- Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch - IAC 3 of 2000 - Industrial Appeal Court - Kennedy J./Anderson
J./Owen J. - 01/08/00 – Hospitality...........................................................................................................................
2
Appeal against decision of Public Service Arbitrator (unreported) re variation of Award - Appellant argued that Public Service
Arbitrator erred in law in declaring that the Commuted Overtime Allowance should be categorised as a general allowance to
which principles 2, 5 and 6 of the State Wage Principles apply, that on the face of the clause and in the context of the Award,
the allowance was a commuted allowance, paid in lieu of payments which would otherwise be made under the Overtime
Allowance clause of the Public Service Award No. PSAA4 of 1989 and not an allowance with relation to either the nature of
the work or conditions under which the work is performed - Further, Appellant sought a declaration that the application was
not an issue to be progressed and determined under Principles 2, 5 and 6 of the State Wage Principles - Full Bench found that
the PSA correctly held that the matter should proceed as if it were an issue under Principle 2 which attracts the attention of
Principles 5 and 6; and that it was a general allowance and that the Principles should be applied accordingly - Further, the PSA
was correct, on a fair reading of the Principles and the award as a whole, in so concluding, therefore there was no merit in the
appeal - Full Bench applied authorities regarding the application for extension of time, which were opposed by the
Respondents and found on a number of factors, the maintenance of the time limit of 21 days pursuant to s.49(3) of the Act
would not work an injustice in this case and that the CSA had not established that the denial of the application would prejudice
it - Dismissed - Civil Service Association of Western Australia Incorporated -v- Executive Director, Fisheries Western
Australia & Other - FBA 37 of 2000 - Full Bench - SHARKEY P/COLEMAN CC/WOOD,C - 08/12/00 ..............................
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Appeal against decision of the Commission (80WAIG3068) re unfair dismissal and contractual entitlements - Appellant argued that
the learned Commissioner erred in fact and law in that he failed to give proper weight to the evidence and erred in fact and law
in finding that a reasonable period of notice for the Respondent to remedy the situation would have been 3 months and in
assessing the compensation for loss and injury - Respondent argued that the grounds of appeal were defective because they did
not comply with Regulation 29 of the Industrial Relations Commission Regulations 1985 - Full Bench found that the grounds
of appeal did comply and that they were provided and sufficiently detailed to enable the Respondent to know substantially the
case which it had to answer - Full Bench concluded that this was a discretionary decision and that the Appellant had to
establish that the exercise of the discretion at first instance had miscarried with the principles laid down - Full Bench
concluded that no established error in the exercise of the discretion at first instance had been made out that would warrant the
interference of the Full Bench - Dismissed - Olten Pty Ltd T/as MSA Security -v- Mr AJ Byfield - FBA 39 of 2000 - Full
Bench - SHARKEY P/COLEMAN CC/GREGOR C - 18/12/00 – Security......................................................................
2
Appeal against decision of Commission (80WAIG416 & 4855) re unfair dismissal and contractual entitlements - Appellant argued
that the learned Commissioner erred on numerous points and sought an Order that the claim of unfair dismissal be dismissed,
that as the learned Commissioner misdirected himself and made substantial errors of law and fact, the Full Bench should
substitute inferences correctly drawn to find that the Respondent constructively determined its contract of service unfairly with
s.29 of the Act and to award compensation Further, Appellant sought an order to quash the Order at first instance to dismiss
and an Order that the Respondent did dismiss the Appellant unfairly and should pay compensation - Respondent opposed the
claims - Full Bench found that the Commissioner had correctly referred to and considered the applicable legal principles of
constructive dismissal and determined on the facts before him that there was no constructive dismissal - Further, that there was
no arguable case on Appeal, that the justice of the matter lay with the Respondent and pursuant to s.26(1)(a) of the Act and,
having considered the interests of the parties under s.26(1)(c) of the Act, the applications to extend time was dismissed and,
therefore, the appeal was incompetent as being out of time - Dismissed - Mr BF Stokes -v- The Typing Centre of Perth Pty Ltd
T/A Australian International College of Commerce - FBA 47 of 2000 - Full Bench - SHARKEY P/KENNER C/SMITH, C 30/11/00 – Colleges ..............................................................................................................................................
2
Appeal against Decision of Industrial Magistrate (80WAIG217) re breach of the Minimum Conditions of Employment Act Appellant argued that the Learned Magistrate erred in law and fact on a number of grounds including that he misdirected
himself in failing to find that the correct multiplicand was the sum paid on the pay day prior to termination and that it failed to
find that it was a term of contract, implied by practice and acquiescence between the parties, that pay days were every
Thursday provided commission was then payable - Further, Appellant sought a declaration and an Order that he had an
entitlement to unpaid commission, that the multiplicand for calculating his paid annual leave was correct, that Respondent pay
accrued pro rata annual leave pursuant to the MCE or alternatively that the relevant pay period was the last full pay period
which preceded (sic) termination, that the correct weekly rate for calculating Appellant's paid annual leave was $1,940.00 and
that if any sum was ordered it attract 6% interest - Full Bench reviewed MCE Act and found that no grounds of appeal was
made out, that His Worship did not err as alleged in the grounds of appeal and that Appellant was not an employee for the
purposes of the MCE Act 1993 - Dismissed - Mr DJ Hignett -v- Joburne Pty Ltd T/a Blackburn Real Estate - FBA 15 of 2000 Full Bench - SHARKEY P/COLEMAN CC/FIELDING C - 14/12/00 - Real Estate Agency................................................
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2
Appeal against Decision of Commission (80WAIG4829) re Dismissed application re Unfair Dismissal - Appellant argued that the
learned Commissioner erred in law in dismissing the Appellant's claim pursuant to section 27 and erred in law in failing to
exercise jurisdiction pursuant to section 26 - Further, the learned Commissioner erred in law and in fact in failing to give
sufficient weight to the evidence of the Appellant with respect to the conciliation conference and application of the equitable
doctrine of promissory estoppel - Respondent argued that an agreement was reached between the parties at the conciliation
conference in the AIRC at the satisfaction of the Appellant and the Respondent acted on good faith - Full Bench found that it
was open for the Commissioner to find as she did and that there was no error in the exercise of her discretion and the Appeal
was not made out - Dismissed - Mr B Campbell -v- Kimberley Building Supplies - FBA 48 of 2000 - Full Bench - SHARKEY
P/BEECH C/SMITH, C - 06/02/01 - Building Structure Services ..................................................................................
2
Appeal against decision of the Commission (80WAIG3334) re wrongful dismissal of seven officers - Appellants argued the
Commissioner erred in law and in excess of jurisdiction, that the application before him was not an industrial matter and that
he had considered Affidavit and other material which was not evidence in the proceedings - Respondent union argued that the
Commissioner of Police breached his agreement with those dismissed officers by not deciding this issue pursuant to s.23 of the
Police Act 1892 and Regulations, and acted harshly or oppressively in acting pursuant to s.8 of that Act - Full Bench found that
since the Commissioner of Police is not the Crown, discharging an officer cannot be seen as an act done at the will or pleasure
of the Crown and accordingly it was wrong to do so without affording natural justice or procedural fairness, and further found
that the Commissioner of Police was not the employer of Police Officers, the Minister was, that Police Officers were
indubitably officers of the Crown and not employees, that there was no jurisdiction in the Commission to hear and determine
the application, and having considered all of the material and submissions upheld the Appeal and quashed the decision at first
instance, it being a nullity and having been made without jurisdiction - Ordered Accordingly - The Honourable Minister of
Police & Other -v- Western Australian Police Union of Workers - FBA 38 of 2000 - Full Bench - SHARKEY P/FIELDING
C/SCOTT C. - 14/11/00 – Police .............................................................................................................................
2
Appeal against Decision of Commission (80WAIG5633) re unfair dismissal and contractual entitlements - Appellant argued that the
Applicant was to be reinstated at the site said to be owned by Goldfields Pty Ltd and not the Appellant, that the shortage of
work has been misunderstood to be at that site and not the Kalamunda site, that the amount ordered to be repaid, being the loss
of earnings, should be reduced by the amounts for annual leave and notice in lieu, which was paid in termination pay, that the
amount should also be reduced by the unemployment benefits received for the corresponding period and that reinstatement was
not possible due to the fact that Appellant has ceased to operate - Further, the Commission erred at first instance in that it
ordered that amounts said to have been lost or not paid to the Respondent between the date of dismissal and the date of the
order appealed against be paid - Applicant conceded to the ground which alleged that the Commissioner erred in ordering the
payment of monies which the Commissioner ordered be paid, being the wages and other remuneratory items not paid or lost by
Applicant because of unfair dismissal - Full Bench found that this ground was based on the City of Geraldton v Cooling
(80WAIG5341) which was authority for the proposition that an order for compensation following a dismissal was not within
power if an order for reinstatement was made, as it was here, thus, the appeal was upheld on this ground and the order varied Further, Full Bench found that the Order for reinstatement was not made as a result of any miscarriage of discretion in the
Commission at first instance and that the other grounds of appeal had not been made out and were dismissed - Upheld in part
otherwise dismissed - Pollock Nominees Pty Ltd ACN 008 842 911 -v- Mr JL Butterfield - FBA 50 of 2000 - Full Bench SHARKEY P/BEECH C/SMITH, C - 05/02/01..........................................................................................................
2
Appeal against decision of Commission (80WAIG3106) re unfair dismissal - Appellant employer appealed against that decision on
the grounds that the learned Commission erred by finding that dismissal was unfair despite evidence of a genuine redundancy,
exceeding his jurisdiction and interfering with the Appellant's decision to terminate, determining that Appellant was obliged to
make compensatory payment for the purposes of redundancy and awarding Respondent a sum of $9477.00, thus requiring
Appellant to apply for an order to stay the decision pending determination of this Appeal - Respondent argued that he had been
unfairly dismissed due to difficulties in the relationship between the parties which manifested in five major episodes during the
course of his employment - Full Bench found that Appellant had not treated Respondent fairly, that dismissal was unfair,
reinstatement was impracticable, that the decision at first instance was arrived at by an erroneous exercise of discretion and
therefore varied the decision and substituted the figure of $1,114.92 for the figure of $9477.00 in the decision - Appeal upheld
and decision at first instance varied - WA Access Pty Ltd (ACN 009 392 830) -v- Mr MR Vaughan - FBA 34 of 2000 - Full
Bench - SHARKEY P/COLEMAN CC/SCOTT C. - 14/11/00 – Spraypainting.................................................................
4
Application to revoke Order re Stay of Operation (80WAIG1759) - Respondent sought to revoke Commission's Order in PRES 3 of
2000, by which Commission wholly stayed the operation of Order No. 473 of 1999 - President found that the delay in this
matter was such that it would have enabled a successful application for want of prosecution to have occurred and appellant's
appeal dismissed - Further, because of the inadequate explanation for the delay, the length of the delay and the period of
respondent's deprivation of the fruit of his "judgment", President was of the opinion that, having regard to the interests of the
parties pursuant to s.26(1)(c) of the Act and having regard to s.26(1)(a) of the Act, the equity, good conscience and substantial
merits of the case reside with the respondent and therefore revoked the Order for a stay made on 26 April 2000 and ordered
that monies be paid forthwith to respondent - Granted - YMCA of Perth -v- Mr M Cousins - PRES 3 of 2000 - President SHARKEY P - 21/12/00 - Community Services .........................................................................................................
Appeal by the Applicant union pursuant to s.23B of the Industrial Relations Act - Applicant union sought to reverse the decision of
the Respondent to reduce the salary of its member and be reprimanded - These penalties were imposed after a finding of
misconduct made pursuant to the Education Act following an inquiry under Section 7C - Applicant union argued that the
penalty imposed on its member was disproportionate to the offence, in the event if it was concluded that the misconduct
occurred and further argued that the reduction in salary grade imposed by the Respondent was a "blunt instrument" and taken
cumulatively, and would lead to a substantial financial impost on its member - Commission heard evidence from a number of
people and although the evidence to the incident was conflicting, Commission considered the evidence carefully, paid regard to
the content of the inquiry report by the independent inquirer and found that the conduct of the Applicant union's member was
not "mild but firm" as it described in Reg32 of the Regulations and the re-enactment of the incident was an error of judgement
and was not an appropriate response by the teacher - Accordingly an Order was issued dismissing the appeal - Dismissed - The
State School Teachers Union of W.A. (Incorporated) -v- Hon Min for Education - APPL 1204 of 2000 - KENNER C 05/02/01 - School ...............................................................................................................................................
1
Appeal against Decision of Commission In Court Session (80WAIG4508) re terms and conditions of employment, redundancy
payments and superannuation schemes - Appellants argued that CICS erred in law by purporting to give retrospective effect to
order 1, that the base salary and roster allowance of each letter of offer employees be increased and erred in law in finding that
following the merger, the Appellant's Mid-West operations were quickly restored to profitability or giving consideration to
other factors when there was no evidence to support this finding - Further, Appellants argued that the Commission erred in law
in making orders in relation to Iluka Resources Limited where there was no industrial matter between it and the Respondents
and erred in law by acting on the irrelevant consideration that RGC Mineral Sands Ltd had previously offered a limited choice
of superannuation funds to its employees and having regard to a Superannuation scheme which applied to Workplace
Agreement employees and granting liberty to apply to the award employees of Iluka Resources Limited and Iluka Mid-West
Limited when the industrial matter between Appellants and Respondents did not relate to the award employees - Industrial
Appeal Court found that the CICS had the power to give retrospective effect to its order awarding an increase in salaries and
allowances, that there was revealed an evidentiary basis on which the CICS could properly make the challenged finding that
profitability was quickly restored for the Mid-West operations following the Merger - Further, IAC found that it was a matter
for the CICS to find whether an order to enable letter of offer employees to become members of the Iluka Resources Limited
fund was appropriate as a matter of equity, good conscience and the substantial merits of the case - IAC found that no grounds
had been made out and failed to be persuaded thus Appeal dismissed - Dismissed - Iluka Midwest Limited & Other -vCONSTRUCTION, MINING, ENERGY & Others - IAC 5 of 2000 - Industrial Appeal Court - Kennedy J./Anderson J./Parker
J. - 08/02/01 - Other Mining....................................................................................................................................
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1
Appeal against Decision of Commission In Court Session (81WAIG35) re joinder of respondents to award - Appellants argued that
the majority of the CICS erred in law in failing to comply with the requirements of s29A(2) of the I.R. Act 1979 in hearing the
applicant at first instance - Counsel for the Respondent argued that the intent of s29A was clear in that the section was
designed to provide for notice of applications to parties that would otherwise not receive notice of the application - Further, it
was contended by Counsel for the respondent that the addition of named respondents to the award did not alter the "scope" of
the award so as to attract s29A(2) - Industrial Appeal Court applied decision in "Australian Meat Industry Employer's Union v
Stewart Butchering Co Pty Ltd (1993)(73WAIG1196)", and agreed with the Learned President's observation that the alteration
of named respondents to an award was a variation to the "scope" of the award so as to attract the provisions of s29A - IAC was
of the view that the appeals should be allowed and the matters remitted to a single commissioner to be dealt with according to
law after the provisions of s29A of the I.R. Act have been complied - Further, IAC added that if the intention of Parliament
was that s29A(2) should apply to common rule awards, then the section should be amended to say so - Upheld and Remitted Airlite Cleaning Pty Ltd -v- Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch IAC 8 & 9 of 2000 - Industrial Appeal Court - Kennedy J./Scott J./Parker J. - Other Services..............................................
2

2

2

2

2
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Appeal against Decision of Commission (80WAIG4504) re dismissed application re unfair dismissal - Appellant Union argued that
the Commission at first instance erred when it gave no or insufficient weight to the evidence in relation to the following: "that
there was no risk to safety of the life or limb of Mr. Rac or that there was no damage to Company plant or equipment of any
kind, that this was the first breach of tagging procedure by Mr. Reichelt, and that the automatic penalty of dismissal for a
tagging procedure breach was contrary to the rules of natural justice or criminal justice" - Further, Appellant Union argued that
the disciplinary enquiry was in error as to its understanding of the range of disciplinary penalties that could be applied and that
the speculation by the Commission as to "the tray could have dropped and killed Mr. Rac" was not credible on the evidence
given by Mr. Reichelt and Mr. Rac and that the decision be quashed and a determination that the dismissal was unfair and an
order of reinstatement of Mr. Reichelt to his former position be issued - Full Bench found that this was an appeal against a
discretionary decision and was unable to interfere with a discretionary decision unless that appellant had established that the
Commission at first instance erred according to the principles - Further, Full Bench found that the finding depends on the
credibility of witnesses and the finding must stand unless it can be shown that the Commissioner had failed to use or had
palpably misused his advantage or had acted on evidence or which was glaringly improbable - Full Bench concluded that the
Appellant had not established that the exercise of the Commissioner's discretion at first instance miscarried according to the
principles laid down and that the appeal was not made out as there was no appealable error in the exercise of the discretion Appeal Dismissed - CONSTRUCTION, MINING, ENERGY -v- BHP Pty Ltd - FBA 45 of 2000 - Full Bench - SHARKEY
P/FIELDING C/SCOTT C. - 02/03/01 - Metal Ore Mining...........................................................................................

773

Appeal against Decision of Industrial Magistrate (unreported) and Appeal against Decision of Commission (80WAIG4419) re unfair
dismissal - Preliminary application - Respondent argued on a number of grounds including that the appeal was incompetent
and that it had been brought frivolously and vexatiously with the object of delaying and prejudicing the fair trial of the
proceedings before the Magistrate - Further, Respondent sought orders that Appeal No. FBA 7/2000 be struck out and that
Appellant pay the costs of and incidental to the proceedings - Full Bench found on a number of reasons that the appeal was
competent, that it was premature and unnecessary, at this stage, to rule on the issues of frivolous and vexatious, and that there
was prejudice by the prospect of irremediable exclusion, therefore, having regard to the equity, good conscience and the
substantial merits of the case, dismissed the application to dismiss for want of prosecution - Appeal Nos. FBA7 and FBA43 of
2000 - Respondent argued that there was irresistible inference that the appeal was brought frivolously and vexatiously, that
Appellant's appeal should not be allowed to be withdrawn and that, given the length of time that the breach of the procedural
rules had continued, the reasons for the breach and the fact that respondent and the administration of the court's business had
been prejudiced, then both appeals should be struck out - Appellant's Counsel argued that he had no objection to the appeals
being dismissed rather than withdrawn and he offered no argument in support of the appeals - Full Bench found that the most
satisfactory way of dealing with the appeals with some finality, and to which course there was no objection in any event, was
to dismiss the appeals by way of determination of the appeals - Dismissed - Chubb Security Australia Pty Ltd -v- Mr PR
Danson - FBA 7,43 of 2000 - Full Bench - SHARKEY P/COLEMAN CC/FIELDING C - 26/07/00 - Other Business Services .

783

Appeal against Decision of Commission (81WAIG327) re illegal disciplinary action - Application to extend time to appeal and to
extend time to make application to extend time - Appellant Union argued that there were delays that contributed to the appeal
being lodged out of time and that using the various principles referred to the appeal and application should be granted Respondent opposed the Application to extend time within which to appeal and for leave to extend time within which to make
application to extend time - Full Bench found that the object of a rule to extend time was to ensure that legislative provisions or
rules which fix times for doing acts do not become incidents of injustice and that the discretion to extend time was given for
the sole purposes of enabling the Commission to do justice between the parties - Full Bench concluded that there would be
detriment and therefore injustice to Respondent in allowing an extension of time within which to appeal from a decision which
Appellant Union had, in anticipation of such a decision being given accepted therefore, appeal was incompetent and dismissed
- Dismissed - COMM, ELECTRIC, ELECT, ENERGY -v- BHP Iron Ore Pty Ltd - FBA 52 of 2000 - Full Bench - SHARKEY
P/COLEMAN CC/SCOTT C. - 14/03/01 - Iron Ore.....................................................................................................

981

Appeal against Decision of Commission (81WAIG299) re unfair dismissal and contractual entitlements - Appellant argued on a
number of grounds that the Commission at first instance erred in fact and in law in finding that the appropriate measure of
compensation for the harsh, oppressive and unfair dismissal of the Appellant was four week's remuneration - Further,
Appellant sought that appeal be upheld and that the decision of the Commission that the Respondent pay to the Appellant
compensation of four week's wages be set aside and in lieu thereof, the Respondent be ordered to pay to the Appellant a
differing compensation amount - Full Bench reviewed authorities and found on evidence that the Commissioner erred in not
finding that there was no evidence that a dismissal was contemplated or would have occurred but for the fact that the
Respondent wished to force a variation in contract on Appellant against his will, that there was no evidence either that
Appellant did not wish to continue in his employment and that it was more probable that the employment would and could
have continued for at least twelve months - Full Bench further found that the dismissal was found and found correctly to have
been substantially unfair, and that the Commissioner should have made a finding of loss based on the difference between
wages earned and wages lost subsequent to the dismissal, therefore grounds of Appeal 1(a), (b) and (c), insofar as they apply,
as to loss have been made out - Further, that the exercise of discretion at first instance, relating to ground 1(d) - injury, had
been miscarried and that ground 2 was a submission and not a relevant ground - Upheld and Order at first instance varied - Mr
NR Lynam -v- Lataga Pty Ltd - FBA 53 of 2000 - Full Bench - SHARKEY P/COLEMAN CC/KENNER C - 29/03/01...........

986

Appeal against Decision of Commission (80 WAIG 4482) re unfair dismissal and contractual entitlements claims - Appellant argued
that the Commission erred in holding that it did not have jurisdiction to hear and determine the application - Appellant sought
that the Full Bench overrule previous decisions if not distinguishable on the facts - Respondent argued that if the appeal was
upheld, the matter should be remitted - Full Bench had already observed that it should not overrule a previous decision unless
it had a conviction that that decision was wrong - Full Bench found that the actual work was performed geographically outside
the jurisdiction, but it was performed by an employee in an industry within the jurisdiction - Full Bench found the Commission
had correctly made findings on the claims and the Appellant should not be disadvantaged by re-opening matters – In
Supplementary Reasons, Majority of Full Bench had granted an adjournment to seek legal advice - Upheld - Mr MA Tranfield
-v- Ray Douglas Parker - FBA 46 of 2000 - Full Bench - SHARKEY P/BEECH C/SMITH, C - 03/04/01 - Oil and Gas
Extraction ...........................................................................................................................................................
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4
Application for stay of operation of a direction of the Commission in Application Nos. 1693, 1710, 1711, 1712, and 1713 of 2000
(81WAIG936, 1068) pending Appeal to Full Bench - Appellant Employer argued that Commission in the exercise of its
discretion failed to give proper weight and consideration to the following matters that, it was not in the public interest to order
the discovery of confidential communications between employers and their industrial relations advisers and that such
documents were not and could not be relevant to the matters at issue in the substantive case - Respondents argued that to stay
the operation of the order might have the effect of delaying the final hearing and determination of the matter, a delay which
could not be compensated for in money, even if Respondents were successful - President found that the principles applicable
for a stay should be applied and that the decision appealed against was a discretionary decision and that to succeed on appeal
Appellant would have to establish that the exercise of discretion was miscarried in accordance with the principles - Further,
President found that an appellate court should exercise caution in undertaking to review a decision on a matter of practice or
procedure and that the stay of operation had not been established and therefore, there should not be interference by the
President with an interlocutory order - Dismissed - Cable Sands (W.A.) Pty Ltd -v- Mr R Sullivan & Others - PRES 5 of 2001
- President - SHARKEY P - 19/03/01 - Mineral..........................................................................................................

998

1

Appeal against Decision of Full Bench (80 WAIG 4610) re exclusive right to represent employees - IAC reviewed authorities and
found that the appellant being neither a party or being permitted to intervene in the proceeding had no right of appeal under
S.90 of the Industrial Relations Act 1979 - IAC found the right to be heard could not lead to the appellant being considered a
party or intervenor and the appeal was incompetent - IAC commented that there was reason to question whether the
opportunity to be heard under s 72A(5) and other provisions would deny the Commission the power to join or allow the
intervention of a person under s27(1)(j) & (k) - Dismissed - The Food Preservers' Union of Western Australia, Union of
Workers -v - AUTO, FOOD, METAL, ENGIN UNION & Other - IAC 7 of 2000 - Industrial Appeal Court - Kennedy J./Scott
J./Parker J. - 27/04/01 - Food, Beverage and Tobacco Mfg............................................................................................
2
Appeal against Decision of Commission (81 WAIG 683) re denied contractual entitlements - Appellant argued it was not liable to
pay the amount claimed because the respondent was an employee of the appellant when she applied for the position and
wished to remain so and thus was lent to another employer to fill a position - Respondent argued that the respondent and
another person were both parties to the contract of employment when the respondent was seconded - Full Bench found that
despite not objecting to being named as the respondent at first instance it was clear that a third party was the employer for the
purposes of s29b(ii) of the IRACT 1979 - Full Bench found that whilst one contract of employment with the appellant was
suspended, another was in existence between another employer and the respondent and the Commission had no jurisdiction to
hear and determine the claim - Dismissed - Minister for Education -v- Ms AE Galipo - FBA 5 of 2001 - Full Bench SHARKEY P/COLEMAN CC/FIELDING C - 11/04/01 – Education .............................................................................
2
Appeal against Decision of Commission (81 WAIG 311) re denied contractual entitlements - Appellant argued that the Commission
erred in finding that he had repudiated a redundancy agreement and was in breach of his fiduciary duty to the respondent Appellant argued the respondent waived or released the appellant from further performing his obligations under the
redundancy package - Respondent argued the redundancy agreement was dependant upon a consultancy agreement and the
appellant had repudiated the contract by advising he was commencing employment with a competitor and taking clients in
breach of a restraint of trade provision-Full Bench found the Commission was entitled to find the contract was not severable,
the appellant repudiated the contract seriously to justify summary dismissal and was not entitled to the benefits of the contract Full Bench further found Appellant was bound by case at first instance - Dismissed - Mr G Sargant -v- Lowndes Lambert
Australia Pty Ltd - FBA 1 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/FIELDING C - 23/04/01 – Finance ..............

1141

1145

1149

1

Appeal against decision of Full Bench (79 WAIG 2313) re dismissed appeal to Full Bench re finding of unfair dismissal, upon failure
of Appellant to appear - Appellant argued the Appellant failed to receive notice to attend the hearing of Full Bench due to
change of address and medical factors and that dismissing the appeal without giving him the right to be heard denied him
natural justice - IAC found that in the circumstances the Full Bench was entirely justified in making the order and did not
commit any error of law or exceed its jurisdiction - IAC found no question of law - Dismissed - Kamel Lebeidi - Sugar Gum
Restaurant -v- Ms RA Napoli - IAC 9 of 1999 - Industrial Appeal Court - Kennedy J./Scott J./Parker J. - 01/02/01 Accommodatn, Cafes&Restaurants ..........................................................................................................................
2
Appeal against decision of Commission (81 WAIG 721) re use of contractors - Appellant argued that the Commission erred by not
determining the question of available reasonable hours and not placing sufficient weight on the evidence of a reversed
overtime ban by the Respondent - Respondent argued that the contracting out was consistent with the provisions of the award Full Bench found that the central issue was whether on the evidence it was open to find that no employee would suffer any
"detrimental effect" within the meaning of the award in relation to his/her available hours of work by using contractors and that
it was open to the Commission to so find - There was no question of a reduction in overtime, instead the Respondent proposed
that the status quo be maintained - Dismissed - The Australian Workers' Union, West Australian Branch, Industrial Union of
Workers -v- BHP Iron Ore Ltd - FBA 2 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/FIELDING C - 16/05/01 - Metal
Ore Mining..........................................................................................................................................................
2
Appeal against decision of Commission (81 WAIG 1262) re unfair dismissal claim - Appellant argued that Commission did not have
jurisdiction to order reinstatement once the Appellant had agreed to pay compensation - Full Bench reviewed IR Act,
authorities and found that the Commission acted within power, correctly and validly exercising the unconditional power
conferred by s23A(1)(b), a power not conditioned by s 23A(1a)(b) - Dismissed - BHP Iron Ore Pty Ltd -v- AUTO, FOOD,
METAL, ENGIN UNION - FBA 21 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/WOOD,C - 21/05/01 - Metal Ore
Mining................................................................................................................................................................

1357

1358

1363

2

Appeal against decision of Commission (81 WAIG 679) re unfair dismissal claim - Appellant argued, interlaid, the Commission
failed to give proper consideration to the Respondent's obligations for training, teaching and counselling the Appellant and
sought compensation - Respondent argued the Appellant was on a probationary period and had not performed to required
standards - Majority Full Bench found the Commission should have found the Appellant was not counselled or informed
sufficiently as to the standards which he was required to meet - Full Bench found the Appellant had not been warned, given
sufficient reason for dismissal and the employer acted in a procedurally and substantially unfair manner - Full Bench found
sparse reasons for decision made it difficult to find the discretion did not miscarry and that the Appellant should be
compensated for loss equal to the balance of the probationary period -Upheld and decision varied - Mr MJ East -v- Picton
Press Pty Ltd - FBA 3 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/GREGOR C - 04/05/01 - Printg, Publishg & Rcdd
Media.................................................................................................................................................................
2
Appeal against decision of Commission (79 WAIG 2053) re allegedly denied contractual entitlements and applications to extend time
to file appeal and appeal books - Matter brought on by Full Bench's own motion pursuant to a Practice Direction - Appellant
did not appear, but argued in writing that the distance between Qld and WA and ill health were the reasons for the delay in
attending to matters - Respondent argued nothing of merit was submitted in favour of the application to extend time to lodge
the appeal, the appeal was five months out of time and therefore a nullity - Full Bench found the Appellant had been afforded
every reasonable opportunity to prosecute the appeal, but failed to do so - Full Bench found the interests of the Respondent, the
community, justice, which favoured the respondent and the equity, good conscience and substantial merits of the case required
the appeal and applications to be dismissed - Dismissed not be dismissed - Full Bench found that the Appellant had been
afforded every reasonable opportunity to prosecute the appeal, including a telephone hearing, but had failed to do so and the
application should be dismissed in the public interest - Full Bench further found that the interests of the respondent the
community and the Commission and the equity good conscience and substantial merits of the case required the dismissal of the
appeal and all other applications before the Full Beech nothing was put that the Commission had Commission had exercised its
discretion under s27 of the IR Act in error or that the grounds of appeal did not demonstrate an arguable case on appeal Dismissed for want of - in error - Mr P Sobczuk -v- Carnarvon Medical Service Aboriginal Corporation - FBA 11 of 1999 Full Bench - SHARKEY P/SCOTT C./SMITH, C - 11/06/01 - Health Services ................................................................
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APPRENTICES AND JUNIORS
Application re unfair dismissal and contractual entitlements - Applicant argued that after sustaining an injury at work, he had medical
treatment and was provided with a medical certificate stating that he was unfit to work for four weeks - Further, after a short
period off, he was told by the Respondent that if he "did not return to work he wouldn't have a job" - There was no appearance
by the Respondent - Commission found that Applicant was not given a fair go and for him to be dismissed while incapacitated
and under threat that he had to return to work was harsh and oppressive and ordered that Respondent pay to the Applicant 15
weeks salary and tool allowance within 21 days of the Order - Upheld and Dismissed - Mr B Smith -v- High Quality
Brickwork - APPL 1425 of 2000 - COLEMAN CC - 08/03/01 - Construction Trade Services..............................................

1019

Complaint re Breach of Award - Complainant argued that Defendant had breached the Building Trades (Construction) Award 1987
No. R17 of 1978 in that Defendant failed to pay adult rates of pay as a full time employee and not as a casual employee, failed
to provide annual leave and loading and public holidays and at the appropriate rates and other entitlements on termination Defendant argued that there was no case to answer as there was not in existence an employment relationship between
Complainant and Defendant and that there was no entitlement to the award claims - Industrial Magistrate found that
Complainant was an employee and that the award would apply - IM further found that Complainant failed to show specific
benefits that he was entitled to under the award in that there was no evidence to show which days were actually worked by
Complainant and that without such evidence the Court could not determine what the actual entitlements were and that he had
not established the amounts that were owing - No case to answer - Mr A La Guidara -v- Mr A Tripolitano - CP 161 of 2000;M
51 of 2001 - Industrial Magistrate - Cicchini IM - 17/05/01 – Building............................................................................

1389

AWARDS
2
Appeal against decision of Public Service Arbitrator (unreported) re variation of Award - Appellant argued that Public Service
Arbitrator erred in law in declaring that the Commuted Overtime Allowance should be categorised as a general allowance to
which principles 2, 5 and 6 of the State Wage Principles apply, that on the face of the clause and in the context of the Award,
the allowance was a commuted allowance, paid in lieu of payments which would otherwise be made under the Overtime
Allowance clause of the Public Service Award No. PSAA4 of 1989 and not an allowance with relation to either the nature of
the work or conditions under which the work is performed - Further, Appellant sought a declaration that the application was
not an issue to be progressed and determined under Principles 2, 5 and 6 of the State Wage Principles - Full Bench found that
the PSA correctly held that the matter should proceed as if it were an issue under Principle 2 which attracts the attention of
Principles 5 and 6; and that it was a general allowance and that the Principles should be applied accordingly - Further, the PSA
was correct, on a fair reading of the Principles and the award as a whole, in so concluding, therefore there was no merit in the
appeal - Full Bench applied authorities regarding the application for extension of time, which were opposed by the
Respondents and found on a number of factors, the maintenance of the time limit of 21 days pursuant to s.49(3) of the Act
would not work an injustice in this case and that the CSA had not established that the denial of the application would prejudice
it - Dismissed - Civil Service Association of Western Australia Incorporated -v- Executive Director, Fisheries Western
Australia & Other - FBA 37 of 2000 - Full Bench - SHARKEY P/COLEMAN CC/WOOD,C - 08/12/00 ..............................
3
Application re joinder to Award - Applicant Union argued that although the Contract Cleaners' (Ministry of Education) Award 1990
was limited to the named Respondents, it was regarded generally by the contract cleaning industry and the Education
Department as the Award which sets the benchmark for wages and conditions for contract cleaning employees cleaning
Government Schools and it was therefore necessary that when new contract cleaning employers gain contracts, the Award be
extended to them by having them named as Respondents to the Award - Respondents argued amongst a number of reasons that
the coverage of the Contract Cleaners' (General and Window Contractors) Award (the General Award) currently applies to the
employers that the union is seeking to join to the award, that it was the General award which forms the award safety net and
that the Contract Cleaners' (Ministry of Education) Award, 1990 was a consent award which applied only to the employers
who consented to it - Further, that the General award has undergone a Minimum Rates Adjustment exercise and therefore it has
properly set rates of pay whereas the Contract Cleaners' (Min. of Educ) Award, 1990 has not - Commission in Court Session
was of the view that the material before it justified why the claim had not been progressed under s.41 of the Act or pursued
under any other of the State Wage Principles - Further, that the equity, good conscience and substantial merits of the case lay
with the Applicant such that the application should succeed - Granted - LIQUOR, HOSPITALITY & MISC -v- Airlite
Cleaning Pty Ltd & Others - APPL 1431 of 1998 - Commission in Court Session - BEECH C/SCOTT C./KENNER C 08/09/00 – Cleaning..............................................................................................................................................
3
Application to vary awards re Redundancy - Applicant Union sought to amend awards in the pastry cooking industries to remove the
exemption which applied in the Redundancy clause to employers with less than 15 employees - Applicant argued that
increased automation of dough making and mixing, faster, larger automatic ovens and the use of pre-mixes, are changes which
have resulted in less skilled employees being utilised in place of qualified tradespersons - Respondent argued that because
there was a shortage of qualified tradespeople, any such tradesperson made redundant would have no difficulty in finding
employment in a very short time - Commission found amongst a number of reasons that equity and substantial merits of the
case justify the applications being granted and concluded that the exemption ought to be removed from these awards - Order
Issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Baking Industry
Employers' Association of Western Australia - APPL 146,147,148 of 2000 - Commission in Court Session - SCOTT
C./KENNER C/SMITH, C - 19/01/00 - Baking ..........................................................................................................
Application to vary the Rangers (National Parks) Consolidated Award, 1987 by consent - Commission found that the award does not
reduce conditions or disadvantage employees - Further, that this was a single enterprise specific award which was being varied
by consent to give effect to structural efficiency initiatives or productivity based arrangements and the variation made to the
State Wage Principles to recognise those circumstances was applicable - Award Varied and Consolidated - Department of
Conservation and Land Management -v- Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch - APPL 1744 of 2000 - BEECH C - 24/11/00 - Government ..............................................................................
1
Appeal against Decision of Commission In Court Session (81WAIG35) re joinder of respondents to award - Appellants argued that
the majority of the CICS erred in law in failing to comply with the requirements of s29A(2) of the I.R. Act 1979 in hearing the
applicant at first instance - Counsel for the Respondent argued that the intent of s29A was clear in that the section was
designed to provide for notice of applications to parties that would otherwise not receive notice of the application - Further, it
was contended by Counsel for the respondent that the addition of named respondents to the award did not alter the "scope" of
the award so as to attract s29A(2) - Industrial Appeal Court applied decision in "Australian Meat Industry Employer's Union v
Stewart Butchering Co Pty Ltd (1993)(73WAIG1196)", and agreed with the Learned President's observation that the alteration
of named respondents to an award was a variation to the "scope" of the award so as to attract the provisions of s29A - IAC was
of the view that the appeals should be allowed and the matters remitted to a single commissioner to be dealt with according to
law after the provisions of s29A of the I.R. Act have been complied - Further, IAC added that if the intention of Parliament
was that s29A(2) should apply to common rule awards, then the section should be amended to say so - Upheld and Remitted Airlite Cleaning Pty Ltd -v- Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch IAC 8 & 9 of 2000 - Industrial Appeal Court - Kennedy J./Scott J./Parker J. - Other Services..............................................
Application re variation of the Artworkers Award No. 30 of 1987 - Applicant sought to be removed as a respondent from the award
on the grounds that it no longer has any employees employed under the award and no expectation of employing any artworkers
- Commission reviewed authorities, relevant sections of the Act and found that the Act empowers it to cancel the award if it
was defunct however, this award was not defunct, and there had been no evidence before it that the award was defunct or that
there was no longer any employer carrying on business as an employer in the industry covered by the award and by that reason
the Town of Narrogin should not be bound to the award - Further, the powers are exercised in two circumstances, in that when
there are no employees left anywhere, or where an employer was no longer carrying on business in an industry to which the
award applies and the two test in this case had not been met - Dismissed - Town of Narrogin -v- The Western Australian
Builders' Labourers, Painters & Plasterers Union of Workers - APPL 1412 of 2000 - GREGOR C - 06/04/01 - Government
Administration.....................................................................................................................................................
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AWARDS—
continued
3
Application to vary award to insert Freedom Of Choice provisions - Applicant argued application was consistent with the RGC Case
(80 WAIG 2437), that workers entering the industry were being denied the right to have their wages and conditions fixed by
the Commission as correct and proper wages for the work performed - Applicant argued that the mandatory imposition of
Workplace Agreements as pre -conditions of employment had contributed to the lowering of wages throughout the industry Applicant Union argued the application was an extension of the award safety net to prospective employees - The Minister and
various persons and organisations registered and unregistered sought to intervene - Respondents and intervenors argued that
the Commission had no jurisdiction to vary the award as the proposed amendment did not give rise to an industrial matter or
were beyond the Commission's power Respondents and intervenors argued that an offer of conditional employment did not
constitute a refusal to employ - Further that the award was outdated and inflexible and did not satisfy the current demands of
the industry - CICS allowed the intervention and joinder of various parties and gave reasons therefore - CICS reviewed
authorities and found that the RGC Case could be distinguished and that the application related to a refusal to employ any class
of persons and was therefore an industrial matter- CICS addressed the admissibility of evidence, public Interest, equity ,good
conscience and the substantial merits of the case, the Wage Fixing Principles and found that the application should be granted However, CICS found that having regard to the jurisdiction arguments in respect of the refusal to employ and the
uncontroverted evidence that some prospective employees wished to be employed under the t the terms of a Workplace
Agreement that the award should be varied in terms specified by the Commission - CICS determined that it could not
retrospectively apply a recruitment provision and there were no special circumstances to grant retrospectivity - In
supplementary reasons following Speaking to the Minutes, CICS a change sought reflected the intention of the Commission,
no reason for the clause to be limited to named parties, whereas others would add a dimension not envisaged or would present
practical problems - Granted in part - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch -v- Airlite Cleaning Pty Ltd & Others - APPL 975 of 2000 - Commission in Court Session - SCOTT C./KENNER
C/SMITH, C - 19/04/01 - Property Services...............................................................................................................
2
Appeal against decision of Commission (81 WAIG 721) re use of contractors - Appellant argued that the Commission erred by not
determining the question of available reasonable hours and not placing sufficient weight on the evidence of a reversed
overtime ban by the Respondent - Respondent argued that the contracting out was consistent with the provisions of the award Full Bench found that the central issue was whether on the evidence it was open to find that no employee would suffer any
"detrimental effect" within the meaning of the award in relation to his/her available hours of work by using contractors and that
it was open to the Commission to so find - There was no question of a reduction in overtime, instead the Respondent proposed
that the status quo be maintained - Dismissed - The Australian Workers' Union, West Australian Branch, Industrial Union of
Workers -v- BHP Iron Ore Ltd - FBA 2 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/FIELDING C - 16/05/01 - Metal
Ore Mining..........................................................................................................................................................
BONUS
Application re contractual entitlements - Applicant sought denied benefits which he was entitled to under his contract of employment
- Applicant argued that the commission earned by him for sales which were not complete at the time of his termination of
employment had not been paid - Respondent argued that Applicant must complete each sale personally and that if a member of
the sales team leaves and that person was replaced, the new person fitted into the team and fulfilled the orders - Commission
found that commission was due on a measure and quote which was legitimate which was sold at the customer's house and that
Applicant was entitled to commission on sales where he undertook the measure and quote and brought in the order to the
business premises - Order Issued - Mr AE Jackson -v- Iustini Holdings Trading As Doors Plus - APPL 1885 of 2000 - SCOTT
C. - Construction Trade Services..............................................................................................................................
BREACH OF ACTS/AWARDS/ORDERS
2
Appeal against Decision of Industrial Magistrate (80WAIG217) re breach of the Minimum Conditions of Employment Act Appellant argued that the Learned Magistrate erred in law and fact on a number of grounds including that he misdirected
himself in failing to find that the correct multiplicand was the sum paid on the pay day prior to termination and that it failed to
find that it was a term of contract, implied by practice and acquiescence between the parties, that pay days were every
Thursday provided commission was then payable - Further, Appellant sought a declaration and an Order that he had an
entitlement to unpaid commission, that the multiplicand for calculating his paid annual leave was correct, that Respondent pay
accrued pro rata annual leave pursuant to the MCE or alternatively that the relevant pay period was the last full pay period
which preceded (sic) termination, that the correct weekly rate for calculating Appellant's paid annual leave was $1,940.00 and
that if any sum was ordered it attract 6% interest - Full Bench reviewed MCE Act and found that no grounds of appeal was
made out, that His Worship did not err as alleged in the grounds of appeal and that Appellant was not an employee for the
purposes of the MCE Act 1993 - Dismissed - Mr DJ Hignett -v- Joburne Pty Ltd T/a Blackburn Real Estate - FBA 15 of 2000 Full Bench - SHARKEY P/COLEMAN CC/FIELDING C - 14/12/00 - Real Estate Agency................................................
Complaint re Breach of Minimum Conditions of Employment Act 1993 - Complainant argued that the Defendant deducted pay
without lawful authority and failed to pay accrued annual leave and one week's wages - Complainant argued that she was
working for the named Defendant, that she was advised that there was going to be some change to the ownership of the entity,
however, to her knowledge those arrangements had not been finalised - Defendant argued that the Defendant was not the
Complainant's employer at all during that material period - Defendant argued there were two separate entities and that they
were entirely separate - Industrial Magistrate found that the evidence overwhelmingly in favour of Complainant and accepted
that there was an underpayment of untaken annual leave and an entitlement of a week's pay - Proven and Granted - Ms NA
Roberts -v- Snogrin Pty Ltd t/a Eclipse Hardware - CP 98 of 2000 - Industrial Magistrate - Cicchini IM - 29/11/00 – Hardware
Complaint re Breach of Award - Preliminary issue re summary judgement - Industrial Magistrate heard submissions from both parties
and found that Defendant have discharged the onus that there was a plausible ground of defence and granted Defendant
unconditional leave to defend - Mr JS Strange -v- Moonstar Nominees Pty Ltd - CP 324 of 2000 - Industrial Magistrate 11/01/01 - -- ........................................................................................................................................................
Complaint re unfair dismissal and breach of Workplace Agreement - Complainant argued that he was unfairly dismissed contrary to
the provisions of the Workplace Agreements Act 1993 - Defendant argued that Complainant failed to mention on the preplacement medical examination form of an incident resulting in an operation for injury to his right knee and again failed to
provide details of that injury and the subsequent arthroscopy on the workers compensation claim form - Further, the claim was
inconsistent with the notification of the earlier report that he had injured his right knee when, in fact, on that occasion he
reported that he had injured his left knee - Industrial Magistrate found that omissions made by the Complainant were not such
that Defendant had no other remedy, that his non-reporting did not endanger the safety of the workplace, that on balance
dismissal was unfair in all the circumstances and ordered Defendant to pay compensation to the Complainant - Reasons for
Decision Issued - Mr SD Oxtoby -v- Viceroy Australia Bounty (Victoria) Pty Ltd (ACN 089 020 860) - CP 219 of 2000 Industrial Magistrate - Tarr IM - 18/01/01 .................................................................................................................
Complaint re breach of Workplace Agreements Act 1993 - Complainant argued that he was unfairly dismissed without warning or
valid reason and sought compensation on the basis that it was impracticable to re-employ or reinstate him given that he has
now found alternative employment - Defendant denied that it unfairly dismissed complainant and argued that it simply
exercised its right under the probation clause of the workplace agreement not to continue with complainant's employment Industrial Magistrate found that complainant was terminated without any proper verbal or written warnings and without proper
notice, that the probationary term of contract was simply used to justify complainant's dismissal and accordingly, complainant's
claim alleging unfair dismissal was made out by reason of lack of procedural fairness as well as on the substantive merits of
the case - Further, IM found that no documentation or pay slips have been produced and there has been no evidence to show
exact hours worked during the relevant period, therefore complainant had failed to establish his claim regarding compensation
- Reason for Decision Issued - Mr M Rea -v- Canon Foods Pty Ltd - CP 226 of 2000 - Industrial Magistrate - Cicchini IM 21/02/01 – Retailing..............................................................................................................................................
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BREACH OF ACTS/AWARDS/ORDERS— continued
Complaint re breach of Workplace Agreement Act 1993 - Complainant argued that he was unfairly, harshly or oppressively dismissed
and sought reinstatement or compensation and recovery of costs - Defendant argued that complainant’s performance and
conduct constituted serious breaches of his contract of employment, which justified his dismissal - Industrial Magistrate found
on evidence that complainant acted in an honest, open and frank way with respect to the formation of his prospective
counselling business - IM further found that defendant failed to call witnesses to substantiate claims to discharge its
evidentiary burden concerning the issue, that there was no foundation for the termination of complainant's employment, and
that on balance, complainant was unfairly dismissed - IM found that as reinstatement was not a realistic option, complainant
was entitled to recover lost earnings - Proven - Mr PJ Moss -v- Serenity Lodge Inc - CP 216 of 1999 - Industrial Magistrate Cicchini IM - 07/12/00 - Community Services............................................................................................................

1006

Complaint re breach and enforcement of Award and Minimum Conditions of Employment Act - Complainant argued that Defendant
failed to pay annual leave, sick leave and overtime - Complainant argued that Defendant had initiated and in effect orchestrated
the termination so that it could be released from the obligations of Workers' Compensation and Rehabilitation Act and that
entitlements accrued whilst on workers' compensation should be paid - Defendant argued and disputed that it had unilaterally
terminated Complainant's employment at all, it argued that Complainant resigned from his position to take up employment
with another employer as a security officer - Magistrate found that the parties terminated company on mutual agreement and
the entitlements for annual leave, sick leave and payment in lieu of notice were not made out - Magistrate found that
Complainant was entitled to unpaid overtime as proven because Defendant could not offset overaward and production bonuses
payments made for a particular purpose against overtime payments - Proven in Part - Mr PA Jones -v- Barminco Pty Ltd - CP
38,212 of 2000 - Industrial Magistrate - Cicchini IM - 02/05/01 - Services to Mining.........................................................

1183

Application re unfair dismissal - Applicant argued that he was harshly, oppressively or unfairly dismissed and that he was made
redundant without any prior consultation in breach of ss 40-42 of the Minimum Conditions of Employment Act 1993 - Further,
Applicant sought reinstatement to his position or in the alternative, the maximum of six months compensation - Respondent
argued that there was a restructure, the company had to cut cost and the Applicant was chosen for redundancy because he was
the poorest performer and he was costing the company nearly twice as much as those that were performing better that him Commission reviewed authorities and found on evidence that the Respondent had discharged their onus in proving there was a
valid redundancy, that the redundancy was effected to save costs and that Applicant was made redundant largely, but not
solely, for cost reasons - Further, Commission reviewed the Minimum Co Employment Act 1993 and found that Applicant had
not proven his case that someone else should have been chosen for redundancy or that he should have been given another
position, therefore, weighing up all the circumstances in the matter, Commission did not consider that Applicant's selection for
redundancy was unfair, harsh or oppressive - Dismissed - Mr GE Garbett -v- Midland Brick Company Pty Ltd - APPL 791 of
2000 - WOOD,C - 09/05/01 - Non-Metallic Min Product Mfg.......................................................................................

1206

Complaint re Breach of Award - Complainant argued that Defendant had breached the Building Trades (Construction) Award 1987
No. R17 of 1978 in that Defendant failed to pay adult rates of pay as a full time employee and not as a casual employee, failed
to provide annual leave and loading and public holidays and at the appropriate rates and other entitlements on termination Defendant argued that there was no case to answer as there was not in existence an employment relationship between
Complainant and Defendant and that there was no entitlement to the award claims - Industrial Magistrate found that
Complainant was an employee and that the award would apply - IM further found that Complainant failed to show specific
benefits that he was entitled to under the award in that there was no evidence to show which days were actually worked by
Complainant and that without such evidence the Court could not determine what the actual entitlements were and that he had
not established the amounts that were owing - No case to answer - Mr A La Guidara -v- Mr A Tripolitano - CP 161 of 2000;M
51 of 2001 - Industrial Magistrate - Cicchini IM - 17/05/01 – Building............................................................................

1389

CASUAL WORK
Application re unfair dismissal - Applicant and Respondent agreed that the Applicants employment was on a casual basis, however
Applicant argued she was unfairly dismissed after refusing to obey a direction of the manager which she believed was incorrect
- Commission found dismissal to be harsh and thus unfair, and as reinstatement was impracticable ordered compensation Commission found that position was casual and business winding down employment may only have continued for one week
after termination and ordered compensation as such - Granted - Ms M Darby -v- Rocket Transport Services Pty Ltd T/A
Rocket Couriers - APPL 1213 of 2000 - BEECH C - 12/01/01 - Services to Transport .......................................................

676

Application re unfair dismissal - Preliminary issue re jurisdiction - Respondent argued that Commission lacked jurisdiction to deal
with the applications as both employees were casual and pursuant to the Federal Workplace Relations Act 1996 and
Regulations, were excluded from the operation of unfair dismissal procedures, there being a direct inconsistency between the
Federal and State Acts - Respondent argued that consumption of alcohol on duty and a series of events which amounted to
behaviour and an attitude on the part of applicant (Mr Rushton) was the reason for termination - Applicant (Mr Rushton)
defended the allegations and for most part agreed that they occurred but he viewed them as trivial - Applicant (Mr Cairns)
argued that he felt intimidated and threatened by another officer following an incident, that after respondent investigated the
incident, he was told that he would stay on and be offered work but that never happened - Commission reviewed authorities,
relevant sections of the Federal Act, the Australian Constitution and found that there was no inconsistency between the Federal
Workplace Relations Act 1996 and the WA I.R. Act 1979 and hence the Commission had jurisdiction to hear the matter Commission determined (in a further Reasons for Decision) that the nature of the applicants' employment relationship in all
aspect was casual - Further, Commission found on evidence that the respondent was not prepared to continue to roster Mr
Cairns away from his intimidator and unless Mr Cairns had that guarantee then he was not prepared to work for the respondent,
therefore, there had been no dismissal of Mr Cairns and hence that being the fact there was no jurisdiction for the Commission
and accordingly dismissed his application for want of jurisdiction - Commission further found that Mr Rushton did consume
alcohol and fall asleep whilst on duty, therefore, having regard to the Undercliffe case (65WAIG385) the decision to dismiss
him on notice was not unfair, harsh or oppressive in all circumstances - Applications Dismissed - Mr A Cairns -v- The West
Australian Turf Club - APPL 795,809,827 of 2000 - WOOD,C - 15/09/00 – Sport............................................................

867

Application re unfair dismissal and contractual entitlements - Applicant sought compensation for unfair dismissal and also for a
denied contractual benefit - Respondent argued that applicant was stood down and there was no termination - Commission
found that applicant was unfairly terminated, that reinstatement would be totally impracticable, that the loss was a loss of pay
of one hour as applicant was a casual, and ordered payment of $13.30 by respondent to applicant - Order Issued - Mrs M De
Niese -v- Curtin Hotels Pty Ltd Trading as the Imperial Hotel - APPL 1645 of 2000 - WOOD,C - 27/02/01 - Accommodatn,
Cafes&Restaurants................................................................................................................................................

878

Application re unfair dismissal - Applicant argued that she was unfairly dismissed - Respondent argued that applicant breached health
regulations, put other staff members at risk when in anger she threw a quantity of brandy into an extremely hot pan causing
flames 3 to 4 feet into the air, and her temper and rudeness were disruptive in the workplace and resulted in complaints from
other staff members about her behaviour - Commission found on evidence that applicant was prone not to follow direction and
was prone to argue about the directions that were given to her, leading to her dismissal, and as she was a casual employee was
afforded one hour's notice - Dismissed - BR Dopsaj -v- Robyn & Merv Finlay El Cabbalo Roadhouse - APPL 1597 of 2000 WOOD,C - 16/02/00 – Restaurant............................................................................................................................
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CASUAL WORK— continued
Application re unfair dismissal - Applicant summarily dismissed by a recruitment agency that had a labour hire agreement contract
with another company who had requested that the Applicant be removed - Applicant argued he had never seen the relevant
Code of Conduct or Privacy documents, the dismissal was harsh, oppressive and unfair and sought reinstatement - Respondent
argued that the Applicant had made a derogatory comment about a customer in the comments field of his notes screen which
was against the other company's Code of Conduct and 'Privacy' instruction - Commission found that the evidence disclosed
that the nature of engagement could not be characterised at law as casual employment - Commission found that Respondent
abused the right to terminate the Applicant's employment because the customer made no complaint about the service, the
Respondent made no enquiry about why the applicant made the note and failed to instruct its employees about the Code of
Conduct - All the training Applicant received was prior to the creation of the Privacy instruction - - Commission found that
reinstatement was not practicable and the Respondent should pay the Applicant compensation for loss at the date of hearing Granted - Mr DJ Conole -v- Julia Ross Recruitment Pty Ltd & Other - APPL 450 of 2000 - SMITH, C - 25/05/01 Recruitment Services.............................................................................................................................................
Application re unfair dismissal - Applicant argued that her dismissal from a position of permanent part time receptionist was harsh,
unfair, for no valid reason, sought a declaration that dismissal was of that nature but did not seek reinstatement - Respondent
argued that applicant's employment status throughout the employment period was one of a casual nature - Commission found
that Applicant did not prove that her services were terminated at all, that she was not dismissed, she resigned, therefore the
Commission had no jurisdiction and this application should be dismissed - Dismissed - Ms A Hoare -v- Noongar Land Council
- APPL 764 of 2000 - GREGOR C - 12/06/01 - Community Services .............................................................................
Application re unfair dismissal - Applicant argued that she was unfairly dismissed because the night of the dismissal was an unusually
busy night and there were a number of reasons why things did not go particularly well that night, she was working under
pressure, the Manager at the time was affected by alcohol and was abusive - Respondent argued that Applicant was dismissed
for being too slow over the course of her employment - Commission was not persuaded on the evidence overall that the reason
applicant was dismissed was simply the events of that night but that Respondent had been concerned from Applicant's first
shift and rostered her for less hours after the first week, and found on the balance of probabilities that respondent had already
reached the decision to dismiss Applicant prior to that evening - Further, Commission found that applicant had not discharged
the onus upon her that dismissal was harsh, oppressive or unfair - Order Issued - Ms LA March -v- Hungry Hollow Tavern APPL 1722 of 1999 - BEECH C - 06/06/01 - Accommodatn, Cafes&Restaurants .............................................................
COMMON
RULE
1
Appeal against Decision of Commission In Court Session (81WAIG35) re joinder of respondents to award - Appellants argued that
the majority of the CICS erred in law in failing to comply with the requirements of s29A(2) of the I.R. Act 1979 in hearing the
applicant at first instance - Counsel for the Respondent argued that the intent of s29A was clear in that the section was
designed to provide for notice of applications to parties that would otherwise not receive notice of the application - Further, it
was contended by Counsel for the respondent that the addition of named respondents to the award did not alter the "scope" of
the award so as to attract s29A(2) - Industrial Appeal Court applied decision in "Australian Meat Industry Employer's Union v
Stewart Butchering Co Pty Ltd (1993)(73WAIG1196)", and agreed with the Learned President's observation that the alteration
of named respondents to an award was a variation to the "scope" of the award so as to attract the provisions of s29A - IAC was
of the view that the appeals should be allowed and the matters remitted to a single commissioner to be dealt with according to
law after the provisions of s29A of the I.R. Act have been complied - Further, IAC added that if the intention of Parliament
was that s29A(2) should apply to common rule awards, then the section should be amended to say so - Upheld and Remitted Airlite Cleaning Pty Ltd -v- Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch IAC 8 & 9 of 2000 - Industrial Appeal Court - Kennedy J./Scott J./Parker J. - Other Services..............................................
3

Application to vary award to insert Freedom Of Choice provisions - Applicant argued application was consistent with the RGC Case
(80 WAIG 2437), that workers entering the industry were being denied the right to have their wages and conditions fixed by
the Commission as correct and proper wages for the work performed - Applicant argued that the mandatory imposition of
Workplace Agreements as pre -conditions of employment had contributed to the lowering of wages throughout the industry Applicant Union argued the application was an extension of the award safety net to prospective employees - The Minister and
various persons and organisations registered and unregistered sought to intervene - Respondents and intervenors argued that
the Commission had no jurisdiction to vary the award as the proposed amendment did not give rise to an industrial matter or
were beyond the Commission's power Respondents and intervenors argued that an offer of conditional employment did not
constitute a refusal to employ - Further that the award was outdated and inflexible and did not satisfy the current demands of
the industry - CICS allowed the intervention and joinder of various parties and gave reasons therefore - CICS reviewed
authorities and found that the RGC Case could be distinguished and that the application related to a refusal to employ any class
of persons and was therefore an industrial matter- CICS addressed the admissibility of evidence, public Interest, equity ,good
conscience and the substantial merits of the case, the Wage Fixing Principles and found that the application should be granted However, CICS found that having regard to the jurisdiction arguments in respect of the refusal to employ and the
uncontroverted evidence that some prospective employees wished to be employed under the t the terms of a Workplace
Agreement that the award should be varied in terms specified by the Commission - CICS determined that it could not
retrospectively apply a recruitment provision and there were no special circumstances to grant retrospectivity - In
supplementary reasons following Speaking to the Minutes, CICS a change sought reflected the intention of the Commission,
no reason for the clause to be limited to named parties, whereas others would add a dimension not envisaged or would present
practical problems - Granted in part - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch -v- Airlite Cleaning Pty Ltd & Others - APPL 975 of 2000 - Commission in Court Session - SCOTT C./KENNER
C/SMITH, C - 19/04/01 - Property Services...............................................................................................................

COMPENSATION
2
Appeal against decision of the Commission (80WAIG3068) re unfair dismissal and contractual entitlements - Appellant argued that
the learned Commissioner erred in fact and law in that he failed to give proper weight to the evidence and erred in fact and law
in finding that a reasonable period of notice for the Respondent to remedy the situation would have been 3 months and in
assessing the compensation for loss and injury - Respondent argued that the grounds of appeal were defective because they did
not comply with Regulation 29 of the Industrial Relations Commission Regulations 1985 - Full Bench found that the grounds
of appeal did comply and that they were provided and sufficiently detailed to enable the Respondent to know substantially the
case which it had to answer - Full Bench concluded that this was a discretionary decision and that the Appellant had to
establish that the exercise of the discretion at first instance had miscarried with the principles laid down - Full Bench
concluded that no established error in the exercise of the discretion at first instance had been made out that would warrant the
interference of the Full Bench - Dismissed - Olten Pty Ltd T/as MSA Security -v- Mr AJ Byfield - FBA 39 of 2000 - Full
Bench - SHARKEY P/COLEMAN CC/GREGOR C - 18/12/00 – Security......................................................................
Application re unfair dismissal - Applicant argued that he was summarily dismissed and sought reinstatement if it was practicable, or
alternatively the maximum level of compensation - Respondent argued that Applicant solicited a cash job for an ant treatment
at a private company in Cannington, was suspended on pay and asked to provide a reason why he should not be terminated Commission found that having heard all the evidence, came to the conclusion that Applicant did solicit for a cash payment,
that the act of solicitation amounted to conduct of stealing as a servant and warranted summary dismissal - Commission was
satisfied that for the above reasons Respondent did not act unfairly, harshly or oppressively in dismissing Applicant Dismissed - Mr SP Davies -v- Nationwide Environmental Management Pty Ltd - APPL 862 of 2000 - WOOD,C - 08/12/00 –
Pesticides............................................................................................................................................................
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Application re unfair dismissal and contractual entitlements - Applicant argued dismissal was unfair because she was dismissed while
on probation and was not given an opportunity to explain any of the allegations - Respondent argued that Applicant was
dismissed because of the complaints and statements received from other management staff and patrons which showed that the
Applicant did not have the support of other management staff - Commission found after hearing evidence from other staff that
for the substantive and procedural reasons the dismissal was unfair and as reinstatement was impracticable Applicant was
awarded compensation for the loss or injury which was caused by the harshness of the dismissal - The claim of contractual
benefit had not been made out and was dismissed - Accordingly an Order was issued - Discontinued - Ms ALM Gloede -vMercure Inn, Karratha - APPL 859 of 2000 - BEECH C - 01/12/00 – Hotels....................................................................
Application re unfair dismissal and contractual entitlements - Applicant argued that he conducted consultancy work for the
Respondent whilst he was still in Adelaide and in December 1999 was engaged to work in Perth, but in March 2000
Respondent reneged on an agreement allowing him to take the company vehicle to Adelaide to relocate his family, and on his
return to Perth offered him a new contract which he did not accept, and therefore sought relocation expenses under the
contract, compensation for lost income on unfair dismissal and loss of six months use of car - Respondent argued that the
contract included a three month probation period and use of mobile phone and car for company business only - Commission
found the contract did not include provisions for relocation expenses, that Applicant took the car to Adelaide against the clear
intention of his employer who was entitled to summarily dismiss him at that point and that Applicant was not dismissed
unfairly - Dismissed - Mr M Howard -v- Allied Contracting Services - APPL 529 of 2000 - WOOD,C - 08/12/00 – Contracting
Application re unfair dismissal - Applicant argued that he was terminated unfairly, and sought compensation for lost wages, ongoing
loss in his new position, one month's pay in lieu of notice and injury for suffering arising from the dismissal - Respondent
argued that as the contract issue concerning overtime was unresolved he terminated Applicant and paid him one week's pay for
notice as permitted under the contract of employment, and further referenced a letter as conclusive proof that overtime was not
to be paid to applicant - Commission was satisfied that Applicant's performance was not in question, he received no warning or
indication that his employment was in jeopardy and that he was dismissed unfairly, hence he should be paid the total of
$1579.50 for denied contractual benefits and a total of $3,510 by way of compensation - Granted - Mr NR Lynam -v- Lataga
Pty Ltd - APPL 555 of 2000 - WOOD,C - 29/11/00.....................................................................................................
Application re unfair dismissal and contractual entitlements - Applicant argued dismissal was unfair because he was in a "resign or be
fired" type of situation so he decided to finish up and be paid out - Respondent argued that Applicant had been treated almost
like a "Family Member" and was respected for his seniority and it never intended to terminate his employment - Commission
found that in the circumstances of the history of the three employees taking leave during quiet times even if leave was not
usually extended and the consideration with which the Applicant had been treated by the Respondent over the years, it was
unreasonable for the Applicant to have refused to take further leave and the Applicant's resignation was not in substance a
dismissal, therefore dismissed the claim for unfair dismissal and contractual entitlements - Dismissed - Mr N Pitcher -vWyldes Window Treatments & Vertical Drapes ACN 059 668 290 - APPL 1265 of 2000 - BEECH C - 21/12/00 – Textile
Manufacturing......................................................................................................................................................
Application re unfair dismissal and denied contractual entitlements - Applicants argued that they were dismissed following an abusive
encounter at the restaurant with one of the Respondent's directors - Respondent argued that both Applicants resigned in that
encounter, or if they were dismissed, dismissal was justifiable because they had been drinking in the restaurant contrary to
specific instructions - Commission found that both Applicants were dismissed for misconduct, that though their dismissals
were warranted, the manner in which they were both dismissed was quite oppressive, however, their claims of unfairness for
the substantive reasons they have argued are not made out - Commission was satisfied that reinstatement was impracticable
and ordered $500 to be paid to each Applicant as compensation for the injury arising from the manner of their dismissals Granted - Mr JP Grigg -v- Royale Enterprises Pty Ltd - APPL 1600 of 1999 - BEECH C - 18/11/00 - Accommodatn,
Cafes&Restaurants................................................................................................................................................
Application re unfair dismissal and denied contractual entitlements - Applicants argued that they were dismissed following an abusive
encounter at the restaurant with one of the Respondent's directors - Respondent argued that both Applicants resigned in that
encounter, or if they were dismissed, dismissal was justifiable because they had been drinking in the restaurant contrary to
specific instructions - Commission found that both Applicants were dismissed for misconduct, that though their dismissals
were warranted, the manner in which they were both dismissed was quite oppressive, however, their claims of unfairness for
the substantive reasons they have argued are not made out - Commission was satisfied that reinstatement was impracticable
and ordered $500 to be paid to each Applicant as compensation for the injury arising from the manner of their dismissals Granted - Ms KR Riley -v- Royale Enterprises Pty Ltd - APPL 1599,1600 of 1999 - BEECH C - 18/11/00 - Accommodatn,
Cafes&Restaurants................................................................................................................................................
2
Appeal against Decision of Commission (80WAIG5633) re unfair dismissal and contractual entitlements - Appellant argued that the
Applicant was to be reinstated at the site said to be owned by Goldfields Pty Ltd and not the Appellant, that the shortage of
work has been misunderstood to be at that site and not the Kalamunda site, that the amount ordered to be repaid, being the loss
of earnings, should be reduced by the amounts for annual leave and notice in lieu, which was paid in termination pay, that the
amount should also be reduced by the unemployment benefits received for the corresponding period and that reinstatement was
not possible due to the fact that Appellant has ceased to operate - Further, the Commission erred at first instance in that it
ordered that amounts said to have been lost or not paid to the Respondent between the date of dismissal and the date of the
order appealed against be paid - Applicant conceded to the ground which alleged that the Commissioner erred in ordering the
payment of monies which the Commissioner ordered be paid, being the wages and other remuneratory items not paid or lost by
Applicant because of unfair dismissal - Full Bench found that this ground was based on the City of Geraldton v Cooling
(80WAIG5341) which was authority for the proposition that an order for compensation following a dismissal was not within
power if an order for reinstatement was made, as it was here, thus, the appeal was upheld on this ground and the order varied Further, Full Bench found that the Order for reinstatement was not made as a result of any miscarriage of discretion in the
Commission at first instance and that the other grounds of appeal had not been made out and were dismissed - Upheld in part
otherwise dismissed - Pollock Nominees Pty Ltd ACN 008 842 911 -v- Mr JL Butterfield - FBA 50 of 2000 - Full Bench SHARKEY P/BEECH C/SMITH, C - 05/02/01..........................................................................................................
2
Appeal against decision of Commission (80WAIG3106) re unfair dismissal - Appellant employer appealed against that decision on
the grounds that the learned Commission erred by finding that dismissal was unfair despite evidence of a genuine redundancy,
exceeding his jurisdiction and interfering with the Appellant's decision to terminate, determining that Appellant was obliged to
make compensatory payment for the purposes of redundancy and awarding Respondent a sum of $9477.00, thus requiring
Appellant to apply for an order to stay the decision pending determination of this Appeal - Respondent argued that he had been
unfairly dismissed due to difficulties in the relationship between the parties which manifested in five major episodes during the
course of his employment - Full Bench found that Appellant had not treated Respondent fairly, that dismissal was unfair,
reinstatement was impracticable, that the decision at first instance was arrived at by an erroneous exercise of discretion and
therefore varied the decision and substituted the figure of $1,114.92 for the figure of $9477.00 in the decision - Appeal upheld
and decision at first instance varied - WA Access Pty Ltd (ACN 009 392 830) -v- Mr MR Vaughan - FBA 34 of 2000 - Full
Bench - SHARKEY P/COLEMAN CC/SCOTT C. - 14/11/00 – Spraypainting.................................................................
4
Application to revoke Order re Stay of Operation (80WAIG1759) - Respondent sought to revoke Commission's Order in PRES 3 of
2000, by which Commission wholly stayed the operation of Order No. 473 of 1999 - President found that the delay in this
matter was such that it would have enabled a successful application for want of prosecution to have occurred and appellant's
appeal dismissed - Further, because of the inadequate explanation for the delay, the length of the delay and the period of
respondent's deprivation of the fruit of his "judgment", President was of the opinion that, having regard to the interests of the
parties pursuant to s.26(1)(c) of the Act and having regard to s.26(1)(a) of the Act, the equity, good conscience and substantial
merits of the case reside with the respondent and therefore revoked the Order for a stay made on 26 April 2000 and ordered
that monies be paid forthwith to respondent - Granted - YMCA of Perth -v- Mr M Cousins - PRES 3 of 2000 - President SHARKEY P - 21/12/00 - Community Services .........................................................................................................
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Application re unfair dismissal - Applicant and Respondent agreed that the Applicants employment was on a casual basis, however
Applicant argued she was unfairly dismissed after refusing to obey a direction of the manager which she believed was incorrect
- Commission found dismissal to be harsh and thus unfair, and as reinstatement was impracticable ordered compensation Commission found that position was casual and business winding down employment may only have continued for one week
after termination and ordered compensation as such - Granted - Ms M Darby -v- Rocket Transport Services Pty Ltd T/A
Rocket Couriers - APPL 1213 of 2000 - BEECH C - 12/01/01 - Services to Transport .......................................................

676

Application re unfair dismissal and contractual entitlements - Applicant argued that there was no consultation and no alternatives were
offered, that termination decision had already been made and the meeting of 12/5/2000 was only to deal with matters to do
with pay - Respondent argued that the operation of the Bureau was now different from what it was when managed by applicant
as funds for marketing had been taken away by Mandurah Council, the Bureau had been scaled down in respect of hours,
contracts and accounting arrangements and a sub -committee now managed the place - Commission found that the procedure
adopted by the Board was lacking in unfairness in its entirety, that reinstatement was impracticable as there was no job for
applicant to go back to and awarded compensation by way of injury and denied contractual entitlement - Ordered Accordingly
- Mrs WK Faulkner -v- Mandurah Tourist Bureau Inc Executive Committee - APPL 912 of 2000 - WOOD,C - 22/11/00 Tourism ............................................................................................................................................................

680

Application re unfair dismissal - Applicant argued dismissal was unfair because he raised issues of safety in the workplace and a lack
of equipment and had thereafter been victimised and was dismissed - There was no appearance or argument on behalf of the
Respondent - Commission found that the Applicant's version of events was on the balance of probabilities correct and the
Respondent had acted upon wrong information given to him and had breached its right to terminate the contract of employment
in such a way that it abused that right - Commission further found that the dismissal was unfair and since there was no position
to which the Applicant could be reinstated granted compensation - Granted - Mr RB Hansen -v- Noongar Enterprise
Aboriginal Corporation trading as Unity of First People of Australia - APPL 601 of 2000 - GREGOR C - 24/01/01 - Other
Services ..............................................................................................................................................................

691

Application re unfair dismissal - Applicant argued dismissal was unfair because the job he was previously performing still exists and
was now performed by a less qualified person and sought compensation - Respondent denied that dismissal was unfair and
argued that the restructure was bona fide, that Applicant was told he was surplus to the requirements after the restructure and
that it took steps to find applicant alternative employment which regrettably proved fruitless - Further, that Applicant was paid
five and a half weeks pay in lieu of notice and eight and three quarter weeks of redundancy pay which was fair and equitable in
all the circumstances - Commission, after considering the whole of the circumstances found on evidence that the dismissal was
not unfair - Dismissed - Mr P Manvell -v- Transfield Pty Ltd - APPL 961 of 2000 - FIELDING C - 30/01/01 – Building .........

706

Complaint re breach of Workplace Agreements Act 1993 - Complainant argued that he was unfairly dismissed without warning or
valid reason and sought compensation on the basis that it was impracticable to re-employ or reinstate him given that he has
now found alternative employment - Defendant denied that it unfairly dismissed complainant and argued that it simply
exercised its right under the probation clause of the workplace agreement not to continue with complainant's employment Industrial Magistrate found that complainant was terminated without any proper verbal or written warnings and without proper
notice, that the probationary term of contract was simply used to justify complainant's dismissal and accordingly, complainant's
claim alleging unfair dismissal was made out by reason of lack of procedural fairness as well as on the substantive merits of
the case - Further, IM found that no documentation or pay slips have been produced and there has been no evidence to show
exact hours worked during the relevant period, therefore complainant had failed to establish his claim regarding compensation
- Reason for Decision Issued - Mr M Rea -v- Canon Foods Pty Ltd - CP 226 of 2000 - Industrial Magistrate - Cicchini IM 21/02/01 – Retailing..............................................................................................................................................

856

Application re unfair dismissal - Applicant argued that he had attended work after Commission ordered reinstatement, however, the
employer has failed to comply with the Order - Commission found on evidence that applicant's loss was at least 6 months
remuneration and that the parties were in agreement as to the calculation of the loss, except that respondent sought
consideration for Centrelink payments received by applicant - Commission found that it was inappropriate to deduct
unemployment benefits received by applicant during the course of unemployment and accordingly, revoked the order for
reinstatement - Further, Commission ordered that respondent pay applicant $31,509.17 as compensation for unfair dismissal
and $2,217.04 as pay in lieu of notice, no later than 7 days from the date of the Order - Ordered Accordingly - Mr JL
Butterfield -v- Pollock Nominees Pty Ltd ACN 008 842 911 - APPL 604 of 2000 - SCOTT C. - 23/02/01.............................

866

Application re unfair dismissal seeking compensation and contractual entitlements - Applicant argued that the dismissal was unfair
because it was not warranted as it did not relate to any performance issues and that there was nothing unusual or unacceptable
about his actions given the normal practice and expectations of the business - Respondent argued that the Applicant was
dismissed summarily because he was on licensed premises, after hours and with company, and that he consumed and provided
drinks which he did not pay for at that time and this was a breach of trust - Commission found that the Applicant was not given
an opportunity to address what may or may not have happened and that he had been charged with the operation of the whole
business and that the dismissal was unfair - Commission found that it was impractical for the Applicant to be reinstated and
compensation and contractual entitlements were awarded - Granted - Mr M Lewis -v- West Shore Group - APPL 1395 of 2000
- WOOD,C - Accommodatn, Cafes&Restaurants ........................................................................................................

887

Application re unfair dismissal seeking compensation and denied contractual entitlements - Applicant argued that the Respondent
contrived an arrangement to deny her a redundancy payment and that she was not competent to perform the duties of the final
job offered to her - Respondent argued that there would not be a redundancy but, there would be a position made available to
the Applicant and would also provide the necessary support and that the Applicant was capable of performing the job being
offered - Commission preliminarily found that this was a matter of either a redundancy or an income loss but not the two
together and that the Applicant was either going to be given a redundancy payment or a job - Commission found that the
Applicant had not proven her case and that the Applicant had in effect resigned in that she needed to accept the job or in fact
the employment relationship was going to end- Dismissed for want of jurisdiction - Mrs E Noteboom -v- Thorn Australia Pty
Ltd - APPL 1506 of 2000 - WOOD,C - 20/02/01 – Electronic .......................................................................................

893

Application re unfair dismissal seeking compensation and contractual entitlements - Applicant argued that his dismissal was both
unfair and unlawful in that he never received any payment after being dismissed, that he never received any reasons for his
dismissal, that Respondent did not provide him with any particulars relating to his alleged performance or conduct
shortcomings, that he was not advised that his employment was in jeopardy and was not provided with any reasonable
opportunity to respond to the allegations made by Respondent - Respondent opposed the claims and argued that Applicant had
misused the expense system, had abused his position of trust as a general manager, thus, the dismissal was justified and
Applicant was not entitled to any payment and was substantially indebted to the Respondent - Commission found that
Applicant work performance was not an issue relied on by Respondent and that the system for expenses claims at Respondent
was based on judgement and the exercise of discretion as to whether an expense should be claimed against Respondent Further, having considered all the evidence, Commission found that it did not consider that Applicant was guilty of conduct
warranting summary dismissal and that Applicant had not engaged in a wilful course of conduct in relation to his expenses to
have justified Respondent in applying the employer’s ultimate sanction and thus, the dismissal was wrongful or unlawful at
common law - Commission rejected the submissions of claim and counterclaim by Respondent to set-off any entitlement
awarded in favour of Applicant by the sum allegedly owed to Respondent - Upheld in Part and Order Issued - Mr I Phippard v- BGC (Australia) Pty Ltd - APPL 1958 of 1999 - KENNER C - 24/01/01 .....................................................................
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Conference referred re unfair dismissal and contractual entitlements - Matter remitted back to Commission with instruction that it be
dealt with "according to law" and in accordance with the reasons for decision of the Full Bench - Applicant sought
compensation for loss of income and in addition, for injury sustained as a result of his dismissal - Further, Applicant Union
argued that whatever formula was used to assess compensation, Applicant was entitled to the maximum allowable under the
Industrial Relations Act - Respondent argued that the Applicant should be compensated for something less than the maximum
allowable under the Act and drew attention to the fact that he was subject to criticism which led to other proceedings in the
Commission before his termination - Commission reviewed various tests cases, relevant sections of the I.R. Act and
Workplace Relations Act 1996 and found that the onus was on the employer to establish that the employee had failed to
mitigate his loss and the employer had simply not discharged that onus - Further, that in the present case, the task of assessing
compensation was made more difficult than usual because the evidence as to the Applicant's earnings at the time of dismissal
and subsequently are at best scant, and that may be due in part to the fact that so much time had lapsed since Applicant's
dismissal - Commission concluded that Respondent should pay Applicant compensation for dismissal found to have been
unfair by the Full Bench - Granted. - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -vBarminco Pty Ltd - CR 186 of 1998 - FIELDING C - 05/11/98 - Services to Mining.........................................................
2
Appeal against Decision of Commission (81WAIG299) re unfair dismissal and contractual entitlements - Appellant argued on a
number of grounds that the Commission at first instance erred in fact and in law in finding that the appropriate measure of
compensation for the harsh, oppressive and unfair dismissal of the Appellant was four week's remuneration - Further,
Appellant sought that appeal be upheld and that the decision of the Commission that the Respondent pay to the Appellant
compensation of four week's wages be set aside and in lieu thereof, the Respondent be ordered to pay to the Appellant a
differing compensation amount - Full Bench reviewed authorities and found on evidence that the Commissioner erred in not
finding that there was no evidence that a dismissal was contemplated or would have occurred but for the fact that the
Respondent wished to force a variation in contract on Appellant against his will, that there was no evidence either that
Appellant did not wish to continue in his employment and that it was more probable that the employment would and could
have continued for at least twelve months - Full Bench further found that the dismissal was found and found correctly to have
been substantially unfair, and that the Commissioner should have made a finding of loss based on the difference between
wages earned and wages lost subsequent to the dismissal, therefore grounds of Appeal 1(a), (b) and (c), insofar as they apply,
as to loss have been made out - Further, that the exercise of discretion at first instance, relating to ground 1(d) - injury, had
been miscarried and that ground 2 was a submission and not a relevant ground - Upheld and Order at first instance varied - Mr
NR Lynam -v- Lataga Pty Ltd - FBA 53 of 2000 - Full Bench - SHARKEY P/COLEMAN CC/KENNER C - 29/03/01...........
Complaint re Breach of Workplace Agreement Act 1993 - Complainant argued that he was unfairly, harshly or oppressively dismissed
and sought reinstatement or compensation and recovery of costs - Defendant argued that complainant’s performance and
conduct constituted serious breaches of his contract of employment, which justified his dismissal - Industrial Magistrate found
on evidence that complainant acted in an honest, open and frank way with respect to the formation of his prospective
counselling business - IM further found that defendant failed to call witnesses to substantiate claims to discharge its
evidentiary burden concerning the issue, that there was no foundation for the termination of complainant's employment, and
that on balance, complainant was unfairly dismissed - IM found that as reinstatement was not a realistic option, complainant
was entitled to recover lost earnings - Proven - Mr PJ Moss -v- Serenity Lodge Inc - CP 216 of 1999 - Industrial Magistrate Cicchini IM - 07/12/00 - Community Services............................................................................................................
Application re unfair dismissal seeking compensation and contractual entitlements - Applicant argued that the employment was
terminated without there being any valid reason connected with the capacity or conduct of Applicant or the operational
requirements of the employer's business and that it failed to raise these concerns with Applicant or take any positive steps to
ensure that Applicant was aware of those concerns and the implications of not taking appropriate action to address those
concerns - Further, Respondent failed to give Applicant reasonable notice or pay in lieu of notice - Respondent argued that
Applicant was formally warned about his performance and was also verbally warned on a number of occasions that he was
required to improve his performance - Commission found that Applicant was aware his performance was unsatisfactory and
had received memorandum that his job was at risk and that Applicant had not made out a case that Respondent abused its right
to terminate his employment on grounds of poor performance - Dismissed - Mr IW Cannon -v- Linfox Transport (Australia)
Pty Ltd (ACN 004 718 647) - APPL 1813 of 1999 - SMITH, C - 21/03/01 - Transport Industry...........................................
Application re unfair dismissal - Applicant argued dismissal was unfair because there were no complaints about her work and she was
never warned that her employment was in jeopardy and sought compensation - Respondent argued that it had a number of
complaints about the Applicant which were not put to her, however, other complaints about her conduct were clearly put to the
Applicant on a number of occasions - Respondent further argued that it did not advise the Applicant of the reasons for
dismissal because of the potential for conflict that that would bring - Commission found that Respondent had good cause to
terminate Applicant's employment, however, there had been a denial of procedural fairness which constituted unfairness in the
dismissal as the Applicant was not given a warning or provided with a reason for termination - Further, Commission found that
reinstatement was impracticable and ordered compensation - Granted - Mrs CD Joseph -v- Chelsea's For Hair and Beauty APPL 1853 of 2000 - SCOTT C. - 27/03/01 – Hairdressing ..........................................................................................
Applications re unfair dismissal and contractual entitlements - Applicant argued that dismissal was unfair and claimed compensation
equal to a reasonable redundancy payment, denied contractual entitlements, long service leave and payment for relocation Applicant argued that there was alternate work available for him to do and that he should of been retained in employment over
another employee and that no reasonable alternatives were provided by Respondent and also given an impression that a
promotion would be offered only to then be dismissed - Respondent argued that it had restructured its organisation and as a
result Applicant's position became redundant and payment in lieu of notice and severance payment was made - Commission
found that the claim for unfair dismissal was made out against Respondent being in breach of the implied term referred to and
being made redundant when Applicant was expecting to given a wider role and that there was an inadequacy of severance
payment made - Further, Commission found that reinstatement was not sought and that there had been a genuine redundancy,
Commission therefore considered the remedy of compensation and that a further eight week's salary be paid by way of a
redundancy payment - Order Issued - Mr A Birnie -v- A.W.I. Administration Services Pty Ltd - APPL 1198,1457 of 2000 BEECH C - Metal Ore Mining ................................................................................................................................
Application re unfair dismissal - Applicant argued that he was harshly, oppressively or unfairly dismissed and that he was made
redundant without any prior consultation in breach of ss 40-42 of the Minimum Conditions of Employment Act 1993 - Further,
Applicant sought reinstatement to his position or in the alternative, the maximum of six months compensation - Respondent
argued that there was a restructure, the company had to cut cost and the Applicant was chosen for redundancy because he was
the poorest performer and he was costing the company nearly twice as much as those that were performing better that him Commission reviewed authorities and found on evidence that the Respondent had discharged their onus in proving there was a
valid redundancy, that the redundancy was effected to save costs and that Applicant was made redundant largely, but not
solely, for cost reasons - Further, Commission reviewed the Minimum Co Employment Act 1993 and found that Applicant had
not proven his case that someone else should have been chosen for redundancy or that he should have been given another
position, therefore, weighing up all the circumstances in the matter, Commission did not consider that Applicant's selection for
redundancy was unfair, harsh or oppressive - Dismissed - Mr GE Garbett -v- Midland Brick Company Pty Ltd - APPL 791 of
2000 - WOOD,C - 09/05/01 - Non-Metallic Min Product Mfg.......................................................................................
Application re unfair dismissal and contractual entitlements - Applicant argued that dismissal was unfair and application was made to
clear his name of the accusation of stealing - Respondent argued that reasonable steps were taken to allow Applicant to
respond to the allegations of stealing and over the course of time the story changed - Further, Respondent argued that after
investigating the matter he came to the view that the product (tin) was taken without authority or permission to do so Commission found that by applying the weight of evidence principles, all the factors upon which Respondent formed the view
were accepted over Applicant's story - Dismissed - Mr DJ Kearns -v- Aarjen Pty Ltd - APPL 1970 of 2000 - WOOD,C - Retail
Trade..................................................................................................................................................................
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Application re unfair dismissal - Applicant argued that termination was harsh, oppressive and unfair, that the effect was immediate
without notice, that the unfairness was compounded through his inability to refute any allegations of misconduct because at the
time of the dismissal none had been made and that he was not given any information concerning those allegations in the letter
of termination - Respondent argued that the dismissal followed months of mismanagement and misconduct by Applicant Commission reviewed authorities and found on evidence that on balance, Applicant was not given a "fair go" as an employee
and his dismissal was, therefore harsh and unfair - Further, that reinstatement was impracticable and awarded compensation to
the Applicant - In Supplementary Reasons For Decision, Respondent argued a motion to reopen and to make further
submissions concerning the quantum of compensation - Respondent argued there was no loss that the Applicant could point to
because in the period in which he was unemployed he did not attempt to sufficiently mitigate his loss - Commission applied the
law relating to finding of loss and injury and the assessment of compensation and found that in all of the circumstances it was
appropriate that an award be made to Applicant for loss and injury - Order Issued - Mr I Lawless -v- Ghirardi Restaurant Pty
Ltd (ACN 081 550 469) - APPL 1822 of 1999 - GREGOR C - 19/01/01 - Accommodatn, Cafes&Restaurants........................

1219

Applications re unfair dismissal seeking compensation - Applicants argued that dismissal was unfair as both were dismissed without
any warning because they had membership with the Construction, Forestry, Mining and Energy Union and an incident that
involved an organiser of the CFMEU - Further, Applicants argued that they were employed on a permanent full time basis Respondent argued that Applicants were both engaged on a day to day basis, effectively as casual employees and that they had
no real entitlement to ongoing employment - Commission rejected the submissions by Respondent that Applicants were
employed on a casual basis and that Applicants were dismissed harshly, oppressively and unfairly and that there was no good
reason for their dismissal - Commission found that reinstatement was impracticable and awarded compensation to Applicants Granted and Order Issued - Mr GK Smith -v- J&P Metals Pty Ltd - APPL 1377,1378 of 2000 - KENNER C - 20/04/01 Construction Trade Services ...................................................................................................................................

1238

Applications re unfair dismissal - Applicants argued that dismissal was harsh, oppressive and unfair - Respondent argued that at the
time the decision was made to terminate Applicants, the financial state of the company was poor and the company had little
cash flow as it was building stock and not making sales - Commission reviewed authorities, clauses 32 and 32A of the Award
and found that the termination of Applicant (Myles) was unfair because Respondent failed to pay him a severance payment Further, the manner of dismissal was harsh because no discussions took place as required by clauses 32 and 32A of the Award
and s.32 of the Minimum Conditions of Employment Act, and ordered that Applicant (Myles) be paid a global award by
Respondent as compensation and that his contractual benefits claim dismissed - In the case of Applicant (Wigham),
Commission was satisfied that he had made out a case that the selection process for dismissal was unfair - Further,
Commission found that Applicant (Wigham) was unfairly dismissed, that reinstatement was impracticable and ordered that he
be paid by the Respondent eight weeks' remuneration and eight weeks' ordinary pay, together with $10.00 tool allowance and
$25.00 service allowance for each week - Orders Issued - Mr TW Wigham -v- SFM Engineering Pty Ltd - APPL 1375,1384 of
2000 - SMITH, C - 06/04/01 - General Construction....................................................................................................

1241

Conference referred re unfair dismissal seeking reinstatement - Applicant Union argued that their member was unfairly dismissed
because the Respondent's response to his actions was disproportionate to the gravity of the conduct and that the conduct in
question occurred outside the workplace and that the policy was not entirely clear in this regard which added to the unfairness
of the dismissal - Respondent argued that the member had engaged in conduct in breach of the Policy with knowledge of the
terms of the Policy and further submitted that the conduct and behaviour was premeditated and designed to harass and
intimidate other employees which included using the word "scab" - Respondent also argued that reinstatement was not a viable
option if the dismissal was unfair - Commission found that the member was dismissed for making unwelcome remarks and
using derogatory and offensive words to employees who had accepted workplace agreements - Commission found having
regard to all the circumstances, including the length of service and unblemished employment record that the Respondent's
decision to dismiss was harsh, oppressive and unfair - Further, the utterances of the member were not accompanied by any
threats, other verbal abuse or intimidation - As to the question of remedy, Applicant Union sought reinstatement, whilst
Respondent opposed it - Commission ordered reinstatement - Order Issued - AUTO, FOOD, METAL, ENGIN UNION -vBHP Iron Ore Pty Ltd - CR 117 of 2000 KENNER C - Metal Ore Mining.......................................................................

1262

2

Appeal against decision of Commission (81 WAIG 1262) re unfair dismissal claim - Appellant argued that Commission did not have
jurisdiction to order reinstatement once the Appellant had agreed to pay compensation - Full Bench reviewed IR Act,
authorities and found that the Commission acted within power, correctly and validly exercising the unconditional power
conferred by s23A(1)(b), a power not conditioned by s 23A(1a)(b) - Dismissed - BHP Iron Ore Pty Ltd -v- AUTO, FOOD,
METAL, ENGIN UNION - FBA 21 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/WOOD,C - 21/05/01 - Metal Ore
Mining................................................................................................................................................................
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Applications re unfair dismissal claim - Applicant argued that dismissal was harsh, oppressive and unfair and sought reinstatement
and compensation - Respondent argued that a disciplinary inquiry convened under an Industrial Relations Agreement found
that the Applicant had breached the Company's Non-Harassment Policy, was involved in the distribution of offensive material,
marking an affidavit with offensive comments and had lied about any involvement in those matters - Commission found there
was no evidence that the Applicant in any way did or was associated with the distribution of the material around the site or that
the "target" of the harassment ever knew of the notations on the affidavit - Commission found the Applicant was dismissed for
conduct that did not breach the policy and the dismissal was harsh, oppressive and unfair - Commission found the Respondent
knew of the deceit and could not resurrect it ex post facto - Commission found that an application to re-open the case upon the
Respondent's agreement to pay compensation should be treated as part of the substantive matter, it should not do so in all the
circumstances and the Applicant should be reinstated - However, Commission found the Applicant's conduct in misleading the
Respondent could not be condoned and he should receive a written warning to be placed on his personal file to the effect that
any further conduct of that kind will lead to termination of his employment - Ordered Accordingly - CONSTRUCTION,
MINING, ENERGY -v- BHP Iron Ore Ltd - APPL 1393 of 2000;APPL 747 of 2001 - KENNER C - 08/05/01 - Metal Ore
Mining................................................................................................................................................................

1393

Application for an order revoking an order reinstating an unfairly dismissed employee - Applicant Employer argued that S23A(3) of
the IR Act created a right for it to refuse to obey an order for reinstatement and the Commission must therefore issue an order
for compensation- Respondents argued that it was not open for the Applicant to bring the application, the Respondent
Employee's attitude had been the subject of the original hearing, reinstatement was not a popularity issue and the Commission
had discretion - Commission reviewed authorities and found that if the process of revocation was automatic it would render the
power to reinstate nugatory and that power was discretionary - Commission found it was not open in the application to
consider further evidence on a point that was already decided - Commission had considered the employee's attitude and
behaviour and reinstatement had more potential benefit to him - Dismissed - Iluka Resources Limited & Other -v- Mr MA
Rulyancich & Others - APPL 432 of 2001 - BEECH C - 01/06/01 - Other Mining ............................................................

1397

Application re unfair dismissal - Applicant argued that termination of his employment was unfair as his employment was terminated
prior to the expiration of the probationary period and sought compensation for the wages he would have earned from date of
termination to expiration of the one month probationary period - Respondent argued that the reason why Applicant's
employment was terminated was because Applicant did not perform, in that sales figures for the plumbing section did not
increase - Commission found that clearly Applicant was not given sufficient time to prove himself as a competent Plumbing
Salesperson in Respondent's business, that Respondent unfairly terminated Applicant's employment and ordered that
Respondent pay Applicant $710.75 for eight days pay as compensation - Order Issued - Mr D Allia -v- CD Dodd Pty Ltd T/A
Ross's Salvage & Handyman - APPL 1999 of 2000 - SMITH, C - 06/06/01 – Plumbing.....................................................
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Application re unfair dismissal - Applicant summarily dismissed by a recruitment agency that had a labour hire agreement contract
with another company who had requested that the Applicant be removed - Applicant argued he had never seen the relevant
Code of Conduct or Privacy documents, the dismissal was harsh, oppressive and unfair and sought reinstatement - Respondent
argued that the Applicant had made a derogatory comment about a customer in the comments field of his notes screen which
was against the other company's Code of Conduct and 'Privacy' instruction - Commission found that the evidence disclosed
that the nature of engagement could not be characterised at law as casual employment - Commission found that Respondent
abused the right to terminate the Applicant's employment because the customer made no complaint about the service, the
Respondent made no enquiry about why the applicant made the note and failed to instruct its employees about the Code of
Conduct - All the training Applicant received was prior to the creation of the Privacy instruction - - Commission found that
reinstatement was not practicable and the Respondent should pay the Applicant compensation for loss at the date of hearing Granted - Mr DJ Conole -v- Julia Ross Recruitment Pty Ltd & Other - APPL 450 of 2000 - SMITH, C - 25/05/01 Recruitment Services.............................................................................................................................................
Application re unfair dismissal and contractual benefits - Applicant argued that the passing comments given were not treated as
warnings and that Respondent's attitude had changed once re-enrolment at university had taken place - Further, Applicant
argued that Respondent had given a pay rise early and two bonuses prior to re-enrolment at university - Respondent argued that
numerous verbal warnings were given to Applicant regarding lack of work performance and that they were pleased for
Applicant that he was considering leaving to go to university and that the bonuses were at the lower end because of the poor
work performance - Further, Respondent argued that they were forced to incur unnecessary costs by Applicant and his agent
and sought costs to be awarded or offset - Commission found that the dismissal was unfair because Applicant had not been
warned that his employment was in jeopardy due to underperformance This meant that the dismissal was unfair because of a
procedural issue - Commission also found reinstatement was impracticable and awarded compensation - Further, Commission
found that the circumstances did not warrant making an order for costs against Applicant - Order Issued - Mr BE Davies -vPhoenix Paints Pty Ltd - APPL 2019 of 2000 - BEECH C - 07/05/01 – Paint....................................................................
Application re unfair dismissal seeking compensation - Applicant argued that dismissal was harsh, oppressive and unfair because he
was given little training and never given an opportunity to give his side of the story when presented with warnings and there
were never any discussions regarding the warnings given - Respondent argued that many written and verbal warnings were
given because of his abusive and unsatisfactory conduct and performance - Commission found that there were a number of
alleged incidents in which Applicant was said to have engaged in unsatisfactory conduct and that none of these issues were
ever put to Applicant or any further inquiries into the allegations - Further, Commission found that Applicant did not have any
real and proper opportunity to answer the allegations or to obtain appropriate representation - Finally, as to remedy
Commission found that reinstatement was impracticable and awarded compensation - Order Issued - Mr S Davey -v- Shire of
Collie - APPL 1358 of 2000 - KENNER C - 22/06/01 - Local Government ....................................................................
Application re unfair dismissal and contractual entitlements - Applicant argued that he was unfairly dismissed and due outstanding
contractual entitlements as the allegations that he was unable to comply with Respondent's request to keep the greens at
standards required by them, as the greens were at sufficient standard as required - Further, Applicant argued that he had an
extensive period of time as he was diagnosed with a life threatening illness - Respondent argued that dismissal was due to the
fact that there was a history of dissatisfaction expressed at his level of performance and the standard required for the surfaces
not being met and that he was not putting in enough time on the job - Commission found that sufficient time was given for
Applicant to comply with Respondent's request and that Applicant was aware that his position was in jeopardy if he failed to
comply - Dismissed - Mr JA Fuller -v- North Beach Bowling Club - APPL 1943 of 1999 - GREGOR C - 18/05/01 - Recreation
.........................................................................................................................................................................
Application re unfair dismissal - Applicant argued that dismissal was unfair because of his refusal to sign a subcontract agreement
presented to him by Respondent and that it was not due to the alleged allegation of falsifying his timesheets - Respondent
argued that his employment was not terminated on account of his failure to sign a so -called subcontract agreement, but,
because Applicant had falsified his time sheets on a number of occasions and had claimed for payment for time not worked Commission found that Applicant had falsified his time sheets and his claims for payment and his failure to comply with a
lawful direction - Dismissed - Mr MR Henry -v- Hanssen Pty Ltd - APPL 1549 of 2000 - SCOTT C. - 15/05/01 - Construction
Trade Services .....................................................................................................................................................
Application re unfair dismissal - Supplementary reasons for decision re question of compensation - Respondent requested a motion to
reopen matter to make further submissions concerning the quantum of compensation - Respondent argued that there was no
loss that Applicant can point to because in the period in which he was unemployed he did not attempt to mitigate his loss Commission found that Applicant did not continue to suffer an impact upon his professional reputation and that during the
period of time in question he did not make sufficient efforts to mitigate his loss, thus, the compensation awarded was decreased
- Order Issued - Mr I Lawless -v- Ghirardi Restaurant Pty Ltd (ACN 081 550 469) - APPL 1822 of 1999 - GREGOR C 03/05/01 - Accommodatn, Cafes&Restaurants ...........................................................................................................
Application for reinstatement or compensation on the grounds of unfair dismissal - Applicant argued that despite there being yearly
contracts, the Applicant's employment should be regarded as continuous up until the time of termination, there was no
evidence that the Applicant performed poorly and relevant decisions were not taken by a validly constituted management
committee under the Respondent's constitution - Applicant argued that the "spill and fill" was merely a device to get rid of the
Applicant and that there was a breach of the MCE Act - Respondent argued that it had engaged in a genuine restructuring of its
operations to provide better service and there was in fact no dismissal - Respondent further argued that the Applicant had failed
to mitigate her loss and had been paid a substantial redundancy package - Commission found failure to consult as required
under the MCE Act led to the conclusion that the dismissal was unfair and that the manner of the termination left a lot to be
desired - Commission found reinstatement was impractical, but only injury warranted compensation - Granted in part - Ms LF
Oliver -v- Coolgardie Community Care Incorporated - APPL 1075 of 2000 - KENNER C - 10/05/01 - Community Services ...
Application re unfair dismissal and contractual entitlements - Applicant argued that she was harshly, oppressively and unfairly
dismissed - Respondent denied there was a dismissal at all and that Applicant was having considerable difficulties in her
working relationship with another manager - Commission found that there was a significant degree of conflict in the workplace
between Applicant and Respondent, that Applicant did not truly resign from her employment but was dismissed and that the
most likely date of dismissal was the date upon which Applicant received termination payments into her bank account Commission also found that dismissal was harsh, oppressive and unfair, that reinstatement was impractical and ordered
Applicant to be compensated for loss by $6,000 - Order Issued - Mrs JM Temby -v- Albany and Districts Skills Training
Committee Incorporated - APPL 1927 of 2000 - KENNER C - 07/06/01 - Business Services ..............................................
Conference referred re unfair dismissal seeking reinstatement - Applicant Union opposed the application going to the construction of
s.23 of the IR Act - Applicant Union argued that Respondent did not have the standing to bring application to revoke the
reinstatement order and submitted that an order for reinstatement was solely for the benefit of the unfairly dismissed employee
- Further, Applicant Union argued that an alternative means of dealing with a failure to comply with such an order, does not
create a right to not comply - Respondent argued that Commission should revoke and amend the order for reinstatement and
award compensation for the loss or injury caused by the dismissal - Respondent argued that on its proper construction,
reference to 'may' in s.23A(3), although expressed in directory terms, should be interpreted in a mandatory sense. - Further,
Respondent argued that if s.23A(3) was to be interpreted such that 'may' means Commission had a discretion to issue a further
order on revocation, then that discretion may be exercised simply as a consequence of the employer's failure to comply with
the reinstatement order or its impracticability to comply with the order - Commission found that once it was satisfied that there
had been a failure to comply as a matter of jurisdictional fact, Commission was then obliged to consider whether to revoke
original order and that the terms of s.23A as a whole conferred on the employer a right to not comply with a reinstatement
order - Commission rejected Respondent's submissions to revoke Commission's order - Dismissed - AUTO, FOOD, METAL,
ENGIN UNION -v- BHP Iron Ore Pty Ltd - CR 117 of 2000 - KENNER C - 31/05/01 - Metal Ore Mining ..........................
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Conference Referred re unfair dismissal seeking compensation - Applicant Union argued that member was harshly, oppressively and
unfairly dismissed because the decision to terminate was excessive regarding deliberate act of member and the isolated
incident was taken out of context because member was an excellent employee over many years - Further, Respondent had
already decided to terminate before giving member an opportunity to reply and other alternative options could have been
considered to termination - Further, compensation was being sought because Respondent no longer operated the Roadhouse Respondent argued that member was dismissed for misconduct and that the damage caused was destructive - Commission
found that that member deliberately threw waste over a customer's truck and that was because customer had parked behind the
back door obstructing the drain - Further, Respondent had determined prior to confronting member that he was to dismiss
member for gross misconduct and that member was summarily dismissed for deliberately throwing waste - Issue considered by
Commission was whether the punishment was appropriate and whether there was proper consideration in deriving the
punishment - Commission found that dismissal was harsh and excessive as member was not given a fair go and that
compensation should be awarded - Order Issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western
Australian Branch -v- Clifton Nominees Pty Ltd - CR 310 of 2000 - WOOD,C - 17/05/01 - Accommodatn, Cafes&Restaurants
CONFERENCE
Conference referred re termination of employment - Applicant Union argued that the termination of Applicant was harsh, oppressive
and unfair and contrary to s.84AA of the Workers Compensation Act, s.41 of the Minimum Conditions of Employment Act
and Clause 34 of the Burswood International Resort Casino Employees Industrial Agreement 2000 - Further, that the
Respondent's action was taken substantially because Applicant was the President of (BRUE) and was being discriminated
against and the process and planning for his termination was flawed in that it was not shared with him and he was not trained
to apply for other positions nor did the Company sought to find him an alternative position - Respondent argued that with the
arrival of a new CEO, and constraint on the budget, the managers were required to review their operations and, subsequently
the manager Environmental Services made changes to his operation which impacted on the Applicant's duties - Further,
Applicant was to be terminated unless he found suitable alternative position, as he could not fulfil the requirements of his
original contract as an Environmental Systems Attendant due to his injury - Commission reviewed authorities, Acts and found
on evidence that it was plausible and more likely that the Applicant's duties were diminished due to a legitimate drive for
efficiency, that there had been no discrimination due to him being a delegate and that evidence proved that his duties had not
been cut because of this - Commission exercised its judgement according to equity, good conscience and the substantial merits
of the case and found that, to so swiftly terminate Applicant's employment if he himself does not find an alternative position,
particularly given the spirit of s.84AA, would be harsh and unfair - Further, the Respondent should have engaged in a fuller
exploration of options for Applicant and recommended that this take some months including appropriate training - Ordered
Accordingly - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Burswood
Resort (Management) Ltd - CR 350 of 2000 - WOOD,C - 02/02/01 - Accommodatn, Cafes&Restaurants..............................
Conference Referred re contracting out of work within the Mine Productions area - Applicant argued that the utilisation of a
contractor would detrimentally effect the availability of reasonable hours of work of its members contrary to the terms of
clause 29 of the award - Respondent argued that the use of a contractor for this work was to better utilise the mineworker
classification employees on their principal tasks involving the operation of equipment rather than cleaning reflectors and signs,
and estimated that the efficiency savings for it would be approximately $650,000 net per annum - Commission found that
employees of the proposed contractor would work "side by side" with employees of Respondent, there would be no diminution
in terms of earnings or any effect on the normal working hours of employees, no Respondent's employees would suffer any
detrimental effect by engagement of a contractor for sign and reflector cleaning and maintenance, and concluded that the work
proposed to be contracted out by Respondent should proceed - Declaration Issued - The Australian Workers' Union, West
Australian Branch, Industrial Union of Workers -v- BHP Iron Ore Ltd - CR 308 of 2000 - KENNER C - 29/01/01 – Mining ....
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Appeal against Decision of Commission (80WAIG4504) re dismissed application re unfair dismissal - Appellant Union argued that
the Commission at first instance erred when it gave no or insufficient weight to the evidence in relation to the following: "that
there was no risk to safety of the life or limb of Mr. Rac or that there was no damage to Company plant or equipment of any
kind, that this was the first breach of tagging procedure by Mr. Reichelt, and that the automatic penalty of dismissal for a
tagging procedure breach was contrary to the rules of natural justice or criminal justice" - Further, Appellant Union argued that
the disciplinary enquiry was in error as to its understanding of the range of disciplinary penalties that could be applied and that
the speculation by the Commission as to "the tray could have dropped and killed Mr. Rac" was not credible on the evidence
given by Mr. Reichelt and Mr. Rac and that the decision be quashed and a determination that the dismissal was unfair and an
order of reinstatement of Mr. Reichelt to his former position be issued - Full Bench found that this was an appeal against a
discretionary decision and was unable to interfere with a discretionary decision unless that appellant had established that the
Commission at first instance erred according to the principles - Further, Full Bench found that the finding depends on the
credibility of witnesses and the finding must stand unless it can be shown that the Commissioner had failed to use or had
palpably misused his advantage or had acted on evidence or which was glaringly improbable - Full Bench concluded that the
Appellant had not established that the exercise of the Commissioner's discretion at first instance miscarried according to the
principles laid down and that the appeal was not made out as there was no appealable error in the exercise of the discretion Appeal Dismissed - CONSTRUCTION, MINING, ENERGY -v- BHP Pty Ltd - FBA 45 of 2000 - Full Bench - SHARKEY
P/FIELDING C/SCOTT C. - 02/03/01 - Metal Ore Mining...........................................................................................
Conference referred re unfair dismissal and contractual entitlements - Matter remitted back to Commission with instruction that it be
dealt with "according to law" and in accordance with the reasons for decision of the Full Bench - Applicant sought
compensation for loss of income and in addition, for injury sustained as a result of his dismissal - Further, Applicant Union
argued that whatever formula was used to assess compensation, Applicant was entitled to the maximum allowable under the
Industrial Relations Act - Respondent argued that the Applicant should be compensated for something less than the maximum
allowable under the Act and drew attention to the fact that he was subject to criticism which led to other proceedings in the
Commission before his termination - Commission reviewed various tests cases, relevant sections of the I.R. Act and
Workplace Relations Act 1996 and found that the onus was on the employer to establish that the employee had failed to
mitigate his loss and the employer had simply not discharged that onus - Further, that in the present case, the task of assessing
compensation was made more difficult than usual because the evidence as to the Applicant's earnings at the time of dismissal
and subsequently are at best scant, and that may be due in part to the fact that so much time had lapsed since Applicant's
dismissal - Commission concluded that Respondent should pay Applicant compensation for dismissal found to have been
unfair by the Full Bench - Granted. - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -vBarminco Pty Ltd - CR 186 of 1998 - FIELDING C - 05/11/98 - Services to Mining.........................................................
Conference referred re safety and welfare issues associated with the operation of single officer Police stations throughout Western
Australia and in particular the Yalgoo Police station - Applicant union sought orders that the Respondent be ordered to appoint
additional residing Police officers at Yalgoo, Gascoyne Junction and Dwellingup Police stations - Respondent argued that the
deployment of members of the Police Force was the prerogative of the Commissioner of Police and objected to the issue of any
order - Commission conducted inspections in the surrounding districts and at each of the above named Police stations and
found from evidence and from the statistics provided, that the threat level of assault on Police officers was at least no higher in
single officer Police stations than it was for Police Officers generally - Commission concluded that in the great majority of
cases the situation was handled quite adequately by the command structure and to ensure that it does so there must be on-going
audit of middle level commanders to ensure that police officers who are in single police stations working by themselves are
adequately supervised and supported, if not, situations of unsafe work practice and welfare issues would arise quickly Commission did not issue orders sought but noted that it remained open to the WAPU in individual circumstances to make
notifications to this Commission and the matters would be dealt with on an individual basis - Dismissed - Western Australian
Police Union of Workers -v- The Hon. Minister for Police - CR 15 of 2000 - GREGOR C - 02/03/01 – Police .......................
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Conference re withdrawal from an unregistered agreement - Applicant sought an Order that Respondent continue to be bound by and
observe the terms and conditions of an unregistered industrial agreement, and an Interim Order to continue the effect of the
Agreement pending the hearing and determination of the substantive claim - Preliminary issue re jurisdiction - Counsel for the
Respondent argued that Commission lacked jurisdiction to entertain the matter, given that a ground of the application
amounted to an application to enforce the BHP Iron Ore Enterprise Bargaining Agreement 1997 (EBA III) - Further, the
application also sought the imposition of an agreement on non-consenting parties, therefore, the application was one involving
the exercise of judicial power and beyond the jurisdiction of the Commission - Commission reviewed authorities and found on
a number of reasons, that the present claim for an order was one that was properly characterised as one seeking an order of the
Commission, to create future rights and obligations, albeit reflecting the terms and conditions of the Agreement and this would
entail the exercise of arbitral and not judicial power - Further, because the Commission may be called upon to interpret the
terms of EBA III, as part of the proceedings, does not of itself, fundamentally change the character of the matter, therefore the
present claim was within the Commission's jurisdiction - Commission further reviewed authorities and found that the issue
regarding the jurisdiction to impose a s.41 agreement on a non consenting party, does not arise in this matter - Order Issued CONSTRUCTION, MINING, ENERGY & Others -v- BHP Iron Ore Pty Ltd – APPL C 60 of 2001 - KENNER C - 14/03/01 Metal Ore Mining.................................................................................................................................................
Conference re unfair dismissal - Applicant Union argued that dismissal of member was unlawful because it was contrary to the Order
issued by Commission in CR350 of 2000 (81WAIG699) re exploring options and providing appropriate training to member Further, Applicant Union argued that an Order be issued that member be reinstated to position held by him immediately prior
to his dismissal and that the parties agree to the duties to be performed by member - Respondent argued and questioned the
jurisdiction of the Commission to issue such an order and says that member was dismissed for continued and wilful refusal to
obey a lawful and reasonable instruction - Commission found that it had the jurisdiction to issue such an order and issued an
order that Respondent not dismiss member from his employment which also allowed the parties liberty to apply to vary, cancel
or revoke this Order - Interim Order issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western
Australian Branch -v- Burswood Resort (Management) Ltd - C 89 of 2001 - BEECH C - 30/04/01 – Hospitality....................
Conference referred re utilization of Ongoing Change Agreement II - Applicant argued that the proposed transfer of twelve employees
from Respondent's MEW Section to mining operations at its Mt Newman site for a six months trial constituted a forced
redundancy and that it arises as a consequence of the engagement by Respondent of contractors in the MEW to perform work
previously performed by employees and was not supportable under the Agreement - Respondent argued that Union party had
consented, subject to certain conditions, to permit Respondent to initiate one to three months trials of changes in the workplace
and also denied that the proposed trial involved forced redundancies - Commission found that the main issues were whether the
terms of the OC II contemplated the change as proposed by Respondent and whether the proposal falls into one of the
exclusion's contained in OC II or it constituted "wholesale contracting out" in the MEW - Commission found that proposed
transfers to the employees were not consistent with the terms of the Ongoing Change Agreement II and the proposed changes
should be the subject of negotiations between the parties - Declaration Issued - The Australian Workers' Union, West
Australian Branch, Industrial Union of Workers -v- BHP Iron Ore Ltd - CR 264 of 2000 - KENNER C - Metal Ore Mining.....
Conference referred re unfair dismissal seeking reinstatement - Applicant Union argued that their member was unfairly dismissed
because the Respondent's response to his actions was disproportionate to the gravity of the conduct and that the conduct in
question occurred outside the workplace and that the policy was not entirely clear in this regard which added to the unfairness
of the dismissal - Respondent argued that the member had engaged in conduct in breach of the Policy with knowledge of the
terms of the Policy and further submitted that the conduct and behaviour was premeditated and designed to harass and
intimidate other employees which included using the word "scab" - Respondent also argued that reinstatement was not a viable
option if the dismissal was unfair - Commission found that the member was dismissed for making unwelcome remarks and
using derogatory and offensive words to employees who had accepted workplace agreements - Commission found having
regard to all the circumstances, including the length of service and unblemished employment record that the Respondent's
decision to dismiss was harsh, oppressive and unfair - Further, the utterances of the member were not accompanied by any
threats, other verbal abuse or intimidation - As to the question of remedy, Applicant Union sought reinstatement, whilst
Respondent opposed it - Commission ordered reinstatement - Order Issued - AUTO, FOOD, METAL, ENGIN UNION -vBHP Iron Ore Pty Ltd - CR 117 of 2000 KENNER C - Metal Ore Mining.......................................................................
Conference referred re additional public holiday - Applicant Union argued that the Respondent was bound by the City of Stirling
(Building Maintenance Section) Enterprise Agreement No AG 118 of 2000 which provided for an additional public holiday,
namely a union picnic day - Further Union argued that it attempted to seek discussions with Respondent to schedule a date
when the workers could take that holiday - Respondent argued that it had refused to meet with the Union because of its
assertion that the inclusion of the Union's picnic day was a mistake and that it was therefore not bound to abide by the terms of
the agreement - Commission found that there was a genuine mistake made and that the mistake was contained in the registered
document - Dismissed - The Western Australian Builders' Labourers, Painters & Plasterers Union of Workers -v- City of
Stirling - CR 200 of 2000 - GREGOR C - Local Government........................................................................................
Conference referred re unfair dismissal - Applicant Union argued that its member was harshly, oppressively and unfairly dismissed
and sought an order that he be reinstated and any orders or conditions that the Commission saw fit to impose - Respondent
denied the claim and opposed the orders sought - Commission reviewed authorities, evidence and found on a number of
reasons that the union member was not harshly, oppressively and unfairly dismissed - Dismissed - AUST MEAT INDUSTRY
EMPL UNION -v- Geraldton Meat Exports - CR 4 of 2001 - SMITH, C - 04/05/01 - Food, Beverage and Tobacco Mfg ..........
Conference referred re unfair dismissal seeking reinstatement - Applicant Union opposed the application going to the construction of
s.23 of the IR Act - Applicant Union argued that Respondent did not have the standing to bring application to revoke the
reinstatement order and submitted that an order for reinstatement was solely for the benefit of the unfairly dismissed employee
- Further, Applicant Union argued that an alternative means of dealing with a failure to comply with such an order, does not
create a right to not comply - Respondent argued that Commission should revoke and amend the order for reinstatement and
award compensation for the loss or injury caused by the dismissal - Respondent argued that on its proper construction,
reference to 'may' in s.23A(3), although expressed in directory terms, should be interpreted in a mandatory sense. - Further,
Respondent argued that if s.23A(3) was to be interpreted such that 'may' means Commission had a discretion to issue a further
order on revocation, then that discretion may be exercised simply as a consequence of the employer's failure to comply with
the reinstatement order or its impracticability to comply with the order - Commission found that once it was satisfied that there
had been a failure to comply as a matter of jurisdictional fact, Commission was then obliged to consider whether to revoke
original order and that the terms of s.23A as a whole conferred on the employer a right to not comply with a reinstatement
order - Commission rejected Respondent's submissions to revoke Commission's order - Dismissed - AUTO, FOOD, METAL,
ENGIN UNION -v- BHP Iron Ore Pty Ltd - CR 117 of 2000 - KENNER C - 31/05/01 - Metal Ore Mining ..........................
Conference Referred re alleged unfair dealings with redundancy payments - Applicant Union argued that the Regulations 20(7)(a) of
the Public Sector Management (Redeployment and Redundancy) Regulations 1994 had been unfairly and improperly applied
to one of its members and that severance pay should have been calculated at the rate for a Regional Signal Superintendent Respondent argued that Commission did not have the jurisdiction to hear and determine the application under s.44 of the IR
Act because of the operation of s.95(3) of the Public Sector Management Act, in the alternative, member had not acted
continuously in the position of Regional Signal Superintendent - Commission found that the pre-condition to a severance
payment at a higher rate than the substantive rate of pay was not continuous service, but, continuous payment of the allowance
and that severance payment at the higher rate of pay had not been met and in all circumstances it had not been demonstrated
that the Regulations had been or improperly applied - Dismissed - COMM, ELECTRIC, ELECT, ENERGY -v- Westrail Western Australian Government Railways Commission - CR 348 of 2000 - SMITH, C - 25/05/01 - Rail Transport ................
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CONFERENCE— continued
Conference Referred re unfair dismissal seeking compensation - Applicant Union argued that member was harshly, oppressively and
unfairly dismissed because the decision to terminate was excessive regarding deliberate act of member and the isolated
incident was taken out of context because member was an excellent employee over many years - Further, Respondent had
already decided to terminate before giving member an opportunity to reply and other alternative options could have been
considered to termination - Further, compensation was being sought because Respondent no longer operated the Roadhouse Respondent argued that member was dismissed for misconduct and that the damage caused was destructive - Commission
found that that member deliberately threw waste over a customer's truck and that was because customer had parked behind the
back door obstructing the drain - Further, Respondent had determined prior to confronting member that he was to dismiss
member for gross misconduct and that member was summarily dismissed for deliberately throwing waste - Issue considered by
Commission was whether the punishment was appropriate and whether there was proper consideration in deriving the
punishment - Commission found that dismissal was harsh and excessive as member was not given a fair go and that
compensation should be awarded - Order Issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western
Australian Branch -v- Clifton Nominees Pty Ltd - CR 310 of 2000 - WOOD,C - 17/05/01 - Accommodatn, Cafes&Restaurants

1463

CONTRACT OF SERVICE
Application re contractual entitlements - Applicant argued that commission sales to the amount of $405,861 were outstanding Respondent argued that it would be unreasonable to pay Applicant commission monies post termination, as the Applicant was
not present to do the work required to complete the sale arrangements - Commission found that the custom and practice of this
employment relationship was not to pay commissions post termination, that whilst the contract was silent on this point it could
be implied as part of the contract and whilst the Applicant may not have been aware of this during his employment, he enjoyed
the arrangement of the contract whereby he was paid a guaranteed fortnightly amount - Further, that there was no evidence
before the Commission as to whether the threshold for the year, which the Agent for the respondent says was worked on a
calendar year, had been met, that the calculation was only done on a monthly reconciled basis and the whole structure of the
contract was only performed on whilst the Applicant was employed by the respondent - Dismissed - Mr RJ Birkett -v- Stegbar
Pty Ltd - APPL 186 of 2000 - WOOD,C - 08/12/00.....................................................................................................

276

Application re unfair dismissal and contractual entitlements - Applicant argued dismissal was unfair because she was dismissed while
on probation and was not given an opportunity to explain any of the allegations - Respondent argued that Applicant was
dismissed because of the complaints and statements received from other management staff and patrons which showed that the
Applicant did not have the support of other management staff - Commission found after hearing evidence from other staff that
for the substantive and procedural reasons the dismissal was unfair and as reinstatement was impracticable Applicant was
awarded compensation for the loss or injury which was caused by the harshness of the dismissal - The claim of contractual
benefit had not been made out and was dismissed - Accordingly an Order was issued - Discontinued - Ms ALM Gloede -vMercure Inn, Karratha - APPL 859 of 2000 - BEECH C - 01/12/00 – Hotels....................................................................

285

Application re unfair dismissal and contractual entitlements - Applicant argued that he conducted consultancy work for the
Respondent whilst he was still in Adelaide and in December 1999 was engaged to work in Perth, but in March 2000
Respondent reneged on an agreement allowing him to take the company vehicle to Adelaide to relocate his family, and on his
return to Perth offered him a new contract which he did not accept, and therefore sought relocation expenses under the
contract, compensation for lost income on unfair dismissal and loss of six months use of car - Respondent argued that the
contract included a three month probation period and use of mobile phone and car for company business only - Commission
found the contract did not include provisions for relocation expenses, that Applicant took the car to Adelaide against the clear
intention of his employer who was entitled to summarily dismiss him at that point and that Applicant was not dismissed
unfairly - Dismissed - Mr M Howard -v- Allied Contracting Services - APPL 529 of 2000 - WOOD,C - 08/12/00 – Contracting

290

Application re unfair dismissal and contractual entitlements - Applicant argued dismissal was unfair because he was in a "resign or be
fired" type of situation so he decided to finish up and be paid out - Respondent argued that Applicant had been treated almost
like a "Family Member" and was respected for his seniority and it never intended to terminate his employment - Commission
found that in the circumstances of the history of the three employees taking leave during quiet times even if leave was not
usually extended and the consideration with which the Applicant had been treated by the Respondent over the years, it was
unreasonable for the Applicant to have refused to take further leave and the Applicant's resignation was not in substance a
dismissal, therefore dismissed the claim for unfair dismissal and contractual entitlements - Dismissed - Mr N Pitcher -vWyldes Window Treatments & Vertical Drapes ACN 059 668 290 - APPL 1265 of 2000 - BEECH C - 21/12/00 - Textile
Manufacturing......................................................................................................................................................

302

Application re contractual entitlements - Applicant argued that he was owed monies under his contract of employment - Respondent
argued that when Applicant advised him he wanted to retire, he responded by saying to the Applicant he was prepared to offer
him a generous redundancy package on the basis that he stay on as a consultant and assist in the transfer of clients and
business, but Applicant breached the conditions of the redundancy package, and in the alternative, was summarily dismissed Commission found that Applicant repudiated the terms of his employment, in particular he repudiated the terms of the
redundancy package – Further, Commission found that the relief sought by Applicant should be refused on grounds that a
breach of fiduciary duty had been committed - Dismissed - Mr G Sargant -v- Lowndes Lambert Australia Pty Ltd – APPL 633
of 2000 - SMITH, C - 29/12/00 – Insurance ...............................................................................................................

311

Application re contractual entitlements - Applicant argued that he had been denied contractual entitlements at the termination of his
employment in the form of pay in lieu of notice, holiday pay and annual leave loading and that he was entitled to
reimbursement of outstanding amounts which he incurred in expenditure at the direction or with the approval of the
Respondent - There was no argument from the Respondent - Commission found that the Applicant was entitled to the amount
he had claimed; that they formed part of his contract of employment and that he had not been paid those amounts Accordingly an Order was issued granting the contractual entitlements but the claim for costs was dismissed as the
circumstances in the case were not extreme or unusual - Granted - Mr CA Truijens -v- Hanson Publishing Pty Ltd t/a jam
Design Studios - APPL 888 of 2000 - SCOTT C. - 27/12/00 – Publishing........................................................................

318

Application re unfair dismissal and contractual entitlements - Applicant argued that she had created an invoice without reference to
her employer because it was the practice of other employers for whom she had worked that staff rates were applicable Nevertheless, she apologised, offered to pay for the difference, promising not to do such a thing again and nothing further was
said on the subject for a further eight days until her dismissal - Respondent argued that dismissal was because of the invoice,
that he could no longer trust her and told her that he had been advised that because dismissal was for reasons of misconduct he
had no need to pay entitlements - Commission found that summary dismissal eight days later was harsh and therefore unfair,
and as reinstatement was impracticable respondent should pay applicant four days' wages and 3.07 days' annual leave
entitlements - Granted in Part - Ordered Accordingly - Ms K Dutton -v- Adrian J Domney T/A Euro Automotives Repair APPL 1032 of 2000 - BEECH C - 16/01/01 – Automotive............................................................................................

678

Application re unfair dismissal and contractual entitlements - Applicant argued dismissal was unfair and sought Orders pursuant to
section 29 for unfair dismissal and contractual entitlements - Respondent made a preliminary point that the application should
be dismissed as it named two Respondents and did not conform with the statutory pre-requisite that an unfair dismissal
proceeding under s.29 of the I.R.Act can only be against one Respondent - Commission after considering the whole of the
circumstances ordered that the motion by the Respondent that the application be dismissed was dismissed and the second
named Respondent be deleted from the Application - Ordered accordingly - Mr M Forgione -v- Chocolate Graphics (WA) Pty
Ltd & Other - APPL 1676 of 1999;APPL 1125 of 2000 - GREGOR C - 25/07/00 .............................................................
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CONTRACT OF SERVICE— continued
Application re contractual entitlements - Applicant argued that she had not been allowed a benefit, not being a benefit under an award
or order, to which she was entitled under her contract of service and sought an Order that she be paid the balance of the salary
she would have earned pursuant to the terms of the secondment agreement which was a fixed term contract and the amount she
received as salary for the position at the Schools of Isolated and District Education (SIDE) during the year 2000 - Respondent
did not oppose the application but claimed that the Applicant failed to mitigate her loss by taking up a lower paid position Commission found that the Applicant had been denied a benefit under the terms of the secondment agreement and had
diligently sought suitable alternative employment - Accordingly an Order was issued - Granted - Ms E Galipo -v- Education
Department of WA - APPL 972 of 2000 - SMITH, C - 22/01/01 – Education...................................................................
Applications re contractual entitlements - Applicants argued that they were entitled to payment of a retainer and two weeks' pay in
lieu of notice as these entitlements arose from their contracts of employment - There was no appearance or argument from
Respondent - Commission determined the nature of the relationships between the parties and found that the relationships were
those of employees and employers respectively - Further, Commission found that the Applicants were each employees of the
Respondents, that the Applicants were entitled to the payments of a retainer and payments in lieu of notice - Ordered
accordingly - Mr AP Gilbride -v- Fast Net Publishers Group - APPL 94,177,231,232 of 2000 - SCOTT C. - 21/07/00 - Printg,
Publishg & Rcdd Media ........................................................................................................................................
Application re contractual entitlement - Applicant argued he was owed a sum of $17,273.72 by way of denied contractual entitlement
of superannuation contributions made on his behalf to the Fund - Respondent denied applicant's claim and argued that
applicant had been paid all of the entitlements due to him under his contract of employment - Commission found that applicant
had as an entitlement under his contract of employment superannuation contributions of 18% of his salary and was claiming an
additional amount representing respondent's obligation under the SGA Act, but with no evidence to support it, and concluded
that the application should be dismissed - Dismissed - Mr JJ Kelly -v- Aherns (Suburban) Pty Ltd - APPL 500 of 2000 KENNER C - 05/02/01 - Retail Trade.......................................................................................................................
Application re contractual entitlements - Applicant sought to reconcile the amounts that he was owed and the amounts that he had
been paid and that the balance between the two amounts - There was no appearance on behalf of the Respondent - Commission
found that the Applicant was employed on a commission basis by the Respondent and had done the calculations necessary to
reconcile the amounts he was owed - An Order was issued requiring the Respondent to forthwith pay to the Applicant the sum
claimed and as the circumstances of this matter were of such an unusual or extreme nature Commission awarded costs Granted - Mr YY Yap -v- Paragon Marketing Pty Ltd - APPL 1233 of 2000 - BEECH C - 19/12/00.....................................
Conference Referred re contracting out of work within the Mine Productions area - Applicant argued that the utilisation of a
contractor would detrimentally effect the availability of reasonable hours of work of its members contrary to the terms of
clause 29 of the award - Respondent argued that the use of a contractor for this work was to better utilise the mineworker
classification employees on their principal tasks involving the operation of equipment rather than cleaning reflectors and signs,
and estimated that the efficiency savings for it would be approximately $650,000 net per annum - Commission found that
employees of the proposed contractor would work "side by side" with employees of Respondent, there would be no diminution
in terms of earnings or any effect on the normal working hours of employees, no Respondent's employees would suffer any
detrimental effect by engagement of a contractor for sign and reflector cleaning and maintenance, and concluded that the work
proposed to be contracted out by Respondent should proceed - Declaration Issued - The Australian Workers' Union, West
Australian Branch, Industrial Union of Workers -v- BHP Iron Ore Ltd - CR 308 of 2000 - KENNER C - 29/01/01 – Mining ....
Application re unfair dismissal and contractual entitlements - Applicant sought compensation for unfair dismissal and also for a
denied contractual benefit - Respondent argued that applicant was stood down and there was no termination - Commission
found that applicant was unfairly terminated, that reinstatement would be totally impracticable, that the loss was a loss of pay
of one hour as applicant was a casual, and ordered payment of $13.30 by respondent to applicant - Order Issued - Mrs M De
Niese -v- Curtin Hotels Pty Ltd Trading as the Imperial Hotel - APPL 1645 of 2000 - WOOD,C - 27/02/01 - Accommodatn,
Cafes&Restaurants................................................................................................................................................
Application re contractual entitlement - Applicant sought orders for alleged unpaid contractual benefits - Commission found that there
were proceedings between the parties in the District Court which amongst other things encompass the whole of this matter, that
that application was alive and was being pursued by applicant by way of him seeking advice from Counsel - Further, that
applicant had sought advice once before about proceedings in the District Court and as a result the matter was adjourned Commission was satisfied that because of the history in these Reasons, the application should be dismissed for want of
prosecution - Dismissed - Mr RT Healey -v- Tribune Resources N.L - APPL 131 of 1999 - GREGOR C - 20/02/99................
Application re contractual entitlements - Applicant argued that he was denied benefits as contained in the Sales Representative
Employment Agreement of 17 May 1999 - Respondent argued that on each occasion that it dismissed applicant, it relented and
reinstated him - Commission found that applicant had made out his claim in relation to the alleged dismissal which occurred in
September 1999 and remained entitled to 8% advertising incentive and also the 3% over-rider commission, but after the
December 1999 dismissal, his entitlement to both claimed conditions of employment ended then - Granted in Part and
Adjourned - Mr GS Hincks -v- Darrell Crouch and Associates Pty Ltd - APPL 1320 of 2000 - BEECH C - 31/01/01...............
Application re unfair dismissal and contractual entitlements - Applicant argued dismissal was unfair because he would not sign a
workplace agreement - Respondent argued on evidence that the workplace agreement had nothing to do with the dismissal as
such - Commission found that the Applicant was dismissed as a result of the conversation between it and the Respondent and
the issues raised by the Respondent as to the reasons for the dismissal were at least arguably valid - Further, that Applicant's
lack of any positive response in relation to the Victoria traffic incident at the time in the context of the other issues raised by
the Respondent led the Commission to conclude that the Applicant had not persuaded it that his dismissal was unfair Dismissed - Mr MJ Carberry -v- TJ & HP Abbott Transport - APPL 1403 of 2000 - BEECH C - 09/03/01 – Transport............
Application re unfair dismissal seeking compensation and contractual entitlements - Applicant argued that his dismissal was both
unfair and unlawful in that he never received any payment after being dismissed, that he never received any reasons for his
dismissal, that Respondent did not provide him with any particulars relating to his alleged performance or conduct
shortcomings, that he was not advised that his employment was in jeopardy and was not provided with any reasonable
opportunity to respond to the allegations made by Respondent - Respondent opposed the claims and argued that Applicant had
misused the expense system, had abused his position of trust as a general manager, thus, the dismissal was justified and
Applicant was not entitled to any payment and was substantially indebted to the Respondent - Commission found that
Applicant work performance was not an issue relied on by Respondent and that the system for expenses claims at Respondent
was based on judgement and the exercise of discretion as to whether an expense should be claimed against Respondent Further, having considered all the evidence, Commission found that it did not consider that Applicant was guilty of conduct
warranting summary dismissal and that Applicant had not engaged in a wilful course of conduct in relation to his expenses to
have justified Respondent in applying the employer’s ultimate sanction and thus, the dismissal was wrongful or unlawful at
common law - Commission rejected the submissions of claim and counterclaim by Respondent to set-off any entitlement
awarded in favour of Applicant by the sum allegedly owed to Respondent - Upheld in Part and Order Issued - Mr I Phippard v- BGC (Australia) Pty Ltd - APPL 1958 of 1999 - KENNER C - 24/01/01 .....................................................................
Application re contractual entitlements - Applicant argued that he had been denied a benefit in accordance with his contract of
employment, being unpaid commissions from the sale of spray-on paving - Commission found that Applicant had a contract of
service which entitled him to commissions of 15 per cent on any sales made by him, that in addition, he had an agreement with
the Sales Manager that if he attended on a lead and if a sale eventuated he would receive 50 per cent of the commission Further, that Applicant did so attend and that a sale was made, therefore Applicant was entitled to 50 per cent of the
commission on account of that sale and ordered that Respondent pay the Applicant the amount of 50 per cent of that sale Granted - Mr ND Pritchard -v- WA Spray On Paving Pty Ltd - APPL 1655 of 2000 - SCOTT C. - 12/02/01 - General
Construction........................................................................................................................................................
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CONTRACT OF SERVICE— continued
Application re contractual entitlement - Applicant sought to recover $230.34 allegedly denied to him over 3 years and contended that
respondent miscalculated the magnitude of fortnightly instalments by using a divisor of 26.071 rather than 26 - Respondent
opposed the claim and argued that applicant had been paid his full entitlement of $28,000 and that the method of calculation it
adopted was one commonly used in industry - Commission found that the method adopted by respondent for calculating the
magnitude of instalments was correct, that the evidence revealed that applicant had in fact been paid $28,000 for each of the
annums in question, albeit not entirely in the relevant annum, and that applicant had not established that he had been denied the
benefit he alleged - Dismissed - Mr AJ Whittle -v- Rendezvous Hotels Management Pty Ltd Trading As Rendezvous
Observation City Hotel - APPL 34 of 2001 - FIELDING C - 23/02/01 – Hotel.................................................................
2
Appeal against decision of Commission (80 WAIG 4482) re unfair dismissal and contractual entitlements claims - Appellant argued
that the Commission erred in holding that it did not have jurisdiction to hear and determine the application - Appellant sought
that the Full Bench overrule previous decisions if not distinguishable on the facts - Respondent argued that if the appeal was
upheld, the matter should be remitted - Full Bench had already observed that it should not overrule a previous decision unless
it had a conviction that that decision was wrong - Full Bench found that the actual work was performed geographically outside
the jurisdiction, but it was performed by an employee in an industry within the jurisdiction - Full Bench found the Commission
had correctly made findings on the claims and the Appellant should not be disadvantaged by re-opening matters – In
Supplementary Reasons, Majority of Full Bench had granted an adjournment to seek legal advice - Upheld - Mr MA Tranfield
-v- Ray Douglas Parker - FBA 46 of 2000 - Full Bench - SHARKEY P/BEECH C/SMITH, C - 03/04/01 - Oil and Gas
Extraction ...........................................................................................................................................................
Application re alteration of working conditions - Applicant argued that in or about 1997 the Inspectors, with the knowledge and
consent of the respondent, housed company's vehicles at their private residences and were paid for the extra hour involved in
travelling to and from the checkpoint until respondent ceased the practice on 11 November 1999 - Respondent argued that
there was no longer any rational justification for that practice which originated when it had its office in the Kununurra townsite
which is no longer the case - Commission found that the practice in question was a longstanding one endorsed by senior
officers of the respondent and being a term of the contract of employment for the Inspectors in question, cannot be removed or
varied unilaterally except by agreement of the Inspectors or by termination of the contract, thus applicant was entitled to an
additional hour for each full day worked at the Kununurra checkpoint as a term of employment - Granted - Civil Service
Association of Western Australia Incorporated -v- Chief Executive Officer, Agriculture Western Australia - PSACR 2 of 2000
- FIELDING C - 14/03/01 - Health Services...............................................................................................................
Application re unfair dismissal - Applicant argued that dismissal was harsh, oppressive and unfair as he was not consulted about being
made redundant, nor were alternatives considered and as reinstatement was impracticable, that it sought compensation as a
remedy - Respondent argued that an investigation into the West Australian operation found that the Company was in worse
shape than expected, sought immediately to introduce some cost reduction strategies and after applicant indicated that he
wished to leave the company and be paid out a redundancy, he was formally given notice that his position had been made
redundant with one month's notice of termination - Commission found that applicant had raised the issue of his resignation
though he did not intend to resign, that the actions of respondent around that time were in response to applicant's suggestion
that he would leave and his request for a redundancy sweetener, that though the process adopted to terminate his services
lacked some sensitivity applicant had not proven his case that the dismissal was harsh, oppressive or unfair - Dismissed - Mr
JF Booth -v- Brownbuilt Pty Ltd (A.C.N. 002 558 894) T/as Brownbuilt Metalux Industries - APPL 24 of 2000 - WOOD,C 27/03/01 - Sheet Metal Fabrication...........................................................................................................................
Application re unfair dismissal seeking compensation and contractual entitlements - Applicant argued that the employment was
terminated without there being any valid reason connected with the capacity or conduct of Applicant or the operational
requirements of the employer's business and that it failed to raise these concerns with Applicant or take any positive steps to
ensure that Applicant was aware of those concerns and the implications of not taking appropriate action to address those
concerns - Further, Respondent failed to give Applicant reasonable notice or pay in lieu of notice - Respondent argued that
Applicant was formally warned about his performance and was also verbally warned on a number of occasions that he was
required to improve his performance - Commission found that Applicant was aware his performance was unsatisfactory and
had received memorandum that his job was at risk and that Applicant had not made out a case that Respondent abused its right
to terminate his employment on grounds of poor performance - Dismissed - Mr IW Cannon -v- Linfox Transport (Australia)
Pty Ltd (ACN 004 718 647) - APPL 1813 of 1999 - SMITH, C - 21/03/01 - Transport Industry...........................................
Application re contractual entitlements - Applicant argued that she was to be paid remuneration equal to 50% of her gross takings,
that upon the introduction of compulsory superannuation the practice commenced to pay superannuation calculated on the
statutory percentage applied to the gross earnings, that later it unilaterally commenced deducting the required percentage from
her earnings - Further, Applicant argued that she was thereafter under paid because the amount should have been calculated on
and paid in excess of to the 50% of her gross takings whereas it was deducted from the takings - Applicant sought benefits
which had not been paid to her at the completion of her engagement - Respondent argued that upon the introduction of
compulsory superannuation contributions it was agreed that it would pay the compulsory superannuation percentage on top of
the 50% billing, however, after May 1995 a review led to a decision that payment on top of the 50% was outside the original
agreement and the practice began deducting superannuation contributions from the gross billing achieved by Applicant Commission found on evidence that the Applicant's contract was never changed at law and the Applicant was always entitled
to have her superannuation assessed on top of the 50% billings - Further, Applicant was entitled to the benefit of that contract
now, and the parties agreed that the sum of money in dispute was $17,877.35, therefore, Commission ordered that the practice
pay the Applicant that sum of money - Granted - PW De Boer -v- Third Ave Surgery - APPL 1465 of 1999;APPL 829 of 2000
- GREGOR C - 20/03/00 - Health Services ................................................................................................................
Application re unfair dismissal and contractual entitlements - Commission listed the application For Mention Only and the Applicant
had been asked to show cause why the application should not be struck out for want of prosecution - Parties were asked by
Commission to provide further particulars - Commission after considering the parties submissions, concluded on a number of
reasons that Applicant's lack of interest in his application for a period of at least 6 months could not be passed over especially
given the Respondent's current position and that while there may be some reason on the authorities to differentiate between
claims of unfair dismissal and claims for denied contractual entitlements particularly as a claim for a denied contractual
entitlement was not subject to the 28 day time limitation imposed upon an applicant claiming unfair dismissal, Commission
was unable to differentiate between these two claims for this purpose - Further, Commission acknowledged that the sum of
money claimed was not insignificant, however, that was as much a reason for an Applicant to vigorously pursue the claim as
anything else and the size of the amount claimed was an added reason why it concluded that Applicant, for whatever reason,
was merely not interested for an unwarranted period of time in pursuing its claim - Struck out for want of prosecution - Mr P
Hammond -v- Goldfields Scaffolding Pty Ltd (ACN 058 634 101) - APPL 419 of 2000 - BEECH C - 15/03/01 - Construction
Trade Services .....................................................................................................................................................
Application re unfair dismissal - Applicant argued that dismissal was unfair in all circumstances, he went to Paraburdoo on the
understanding that he would have worked for six months, there was no agreement for a probation period and his treatment
generally by Respondent did not allow him a proper opportunity to fulfil his contract of employment - Respondent argued on a
number of reasons, including that there was no contract of employment setting out a fixed term of six months, that employment
was offered to employees on an ongoing basis subject to successful completion of probation, this had been agreed with the
Applicant in the telephone conversions leading to his engagement and the condition of employment relating to probation was
specifically explained to him prior to him being engaged - Commission applied Principles and found that Respondent took
every reasonable action to allow the Applicant to perform his contract of employment, that Applicant was the architect of his
own misfortune, he did not present himself to work as required and that there had been no breach by Respondent of its
obligations to act fairly to the Applicant - Dismissed - Mr E Kapsanis -v- Goldspace Pty Ltd T/as Paraburdoo Inn - APPL 1465
of 1999;APPL 829 of 2000 - GREGOR C - 20/03/01 – Hospitality.................................................................................
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Application re unfair dismissal - First Applicant argued that the notice of termination was given to them without explanation and he
disputed he had been paid any money for redundancy - Second Applicant argued that he was never given any suggestion that
his position was in jeopardy, that no director of the respondent made any complaint to him about the standard of his work and
he was told by Mr John Polmear that he would like both applicants to run the company while he was away in the Eastern States
- Respondent argued that the Goods and Services Tax on 1stJuly 2000 severely impacted on the operations of his company and
as a consequence was forced to reduce its workforce to preserve the financial viability of the operation - Commission found on
the balance of probabilities, that applicants were dismissed for performance failure and were not given the opportunity to say
anything about respondent's assessment of their standard of work, which can only be seen to be procedurally unfair, but after
careful consideration of the balance in the whole of the circumstances of the terminations, given that there be a fair go all
round and not just to one party or the other, that there was not unfairness to the point where the Commission would find that
the terminations were harsh or unfair - Dismissed - Mr JP Lynch -v- Twinside Retaining Walls & Fences - APPL 1477,1483 of
2000 - GREGOR C - 04/04/01 - Construction Trade Services........................................................................................

1038

Application re unfair dismissal - Applicant argued that he was harshly, unfairly and oppressively dismissed, that his summary
dismissal was contrary to the terms of the employment contract, and sought to amend his particulars of claim - Respondents
argued that applicant's refusal to allow them unrestricted access to the firm's files and failure to issue accounts as instructed in
respect of files of the firm, left them with no alternative but to terminate his employment - Further, Respondent objected to
applicant's application to amend and provide an alternative claim on the grounds that through his conduct, applicant had
abandoned any claim that he was dismissed, that they had incurred considerable costs in preparing submissions for a
preliminary argument as to whether dismissal occurred and filed a notice of answer and counterproposal - Commission found
that after having regard to the competing interests of the parties, it was apparent that if the application to amend was not
granted that the prejudice to applicant was greater than the prejudice to respondent, and decided to make an order granting
leave to amend - Granted - Mr T Mijatovic -v- Peter Terrence Hare and Evelyn Lilly Tuba t/as E&S Legal Group - APPL 1659
of 2000 - SMITH, C - 23/02/01 – Legal ....................................................................................................................

1043

Application re contractual entitlements - Applicant argued that Respondent owed her holiday pay of $1035.96 gross and two full days
of work, being $384.80 gross - There was no appearance for the Respondent - Commission found that Applicant had proven
her case and ordered Respondent to pay the Applicant the amounts as claimed being a total of $1420.36 gross less normal
taxation payments to the Commissioner of Taxation - Granted - Ms MC Moss -v- Jam Design Studio - APPL 72 of 2001 WOOD,C - 13/03/01 .............................................................................................................................................
Application re contractual entitlements - Applicant argued she was owed a number of benefits under her contract of employment
being payment for final week of her employment, two and a half days of sick leave entitlement, two weeks wages for
retrenchment without notice, proportionate annual leave entitlement on termination and superannuation - There was no
appearance or argument by the Respondent - Commission found that Applicant was not terminated for any other reason other
than retrenchment, therefore entitled to the benefits under the contract of employment - Applicant acknowledged that the claim
of superannuation was not within the jurisdiction of the Commission - Accordingly an Order was issued - Granted - Ms KJ
Priest -v- Anovoy Pty Ltd - Peter Radosevich (Director) - APPL 2139 of 2000 - BEECH C ................................................
Application re unfair dismissal and contractual entitlements divided re monies paid equal to shares and options - Applicant argued that
notice was given that he wished to exercise the liberty granted in relation to the options and shares and sought an order for the
benefit denied be paid in an amount of money equal to the value of the shares and options - Further, the issue to be determined
was of jurisdiction and whether the Commission had the power to award a sum of money where specific performance of a
benefit under a contract cannot be ordered - Respondent argued that the Commission did not have the jurisdiction to hear and
determine the matter because it was not a claim for a benefit he was entitled to under his contract of service, that is, he claimed
instead a sum of money equal to the value of shares and options - Further, Respondent argued that the jurisdiction was not
available because a claim for damages for a breach of contract was not an industrial matter as defined in that it did not relate to
rights and duties of employers' employees, instead it related to failure to allow benefits under contract of services, that is
damages for breach of contract and that it did not sufficiently relate to rights and duties of an employer and employee Commission referred to various authorities and found that the Commission had the jurisdiction and power to deal with this
matter and that this was an industrial matter capable of being referred under section 29 - Order Issued - Ms E Gribble -vEileen and Doug Krepp - APPL 74 of 1999 - GREGOR C - 12/03/01 – Technology..........................................................

1046

1049

1050

2

Appeal against Decision of Commission (81 WAIG 683) re denied contractual entitlements - Appellant argued it was not liable to
pay the amount claimed because the respondent was an employee of the appellant when she applied for the position and
wished to remain so and thus was lent to another employer to fill a position - Respondent argued that the respondent and
another person were both parties to the contract of employment when the respondent was seconded - Full Bench found that
despite not objecting to being named as the respondent at first instance it was clear that a third party was the employer for the
purposes of s29b(ii) of the IRACT 1979 - Full Bench found that whilst one contract of employment with the appellant was
suspended, another was in existence between another employer and the respondent and the Commission had no jurisdiction to
hear and determine the claim - Dismissed - Minister for Education -v- Ms AE Galipo - FBA 5 of 2001 - Full Bench SHARKEY P/COLEMAN CC/FIELDING C - 11/04/01 – Education .............................................................................
2
Appeal against Decision of Commission (81 WAIG 311) re denied contractual entitlements - Appellant argued that the Commission
erred in finding that he had repudiated a redundancy agreement and was in breach of his fiduciary duty to the respondent Appellant argued the respondent waived or released the appellant from further performing his obligations under the
redundancy package - Respondent argued the redundancy agreement was dependant upon a consultancy agreement and the
appellant had repudiated the contract by advising he was commencing employment with a competitor and taking clients in
breach of a restraint of trade provision-Full Bench found the Commission was entitled to find the contract was not severable,
the appellant repudiated the contract seriously to justify summary dismissal and was not entitled to the benefits of the contract Full Bench further found Appellant was bound by case at first instance - Dismissed - Mr G Sargant -v- Lowndes Lambert
Australia Pty Ltd - FBA 1 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/FIELDING C - 23/04/01 – Finance ..............

1145

1149

Applications re unfair dismissal and contractual entitlements - Applicant argued that dismissal was unfair and claimed compensation
equal to a reasonable redundancy payment, denied contractual entitlements, long service leave and payment for relocation Applicant argued that there was alternate work available for him to do and that he should of been retained in employment over
another employee and that no reasonable alternatives were provided by Respondent and also given an impression that a
promotion would be offered only to then be dismissed - Respondent argued that it had restructured its organisation and as a
result Applicant's position became redundant and payment in lieu of notice and severance payment was made - Commission
found that the claim for unfair dismissal was made out against Respondent being in breach of the implied term referred to and
being made redundant when Applicant was expecting to given a wider role and that there was an inadequacy of severance
payment made - Further, Commission found that reinstatement was not sought and that there had been a genuine redundancy,
Commission therefore considered the remedy of compensation and that a further eight week's salary be paid by way of a
redundancy payment - Order Issued - Mr A Birnie -v- A.W.I. Administration Services Pty Ltd - APPL 1198,1457 of 2000 BEECH C - Metal Ore Mining................................................................................................................................

1198

Application re contractual entitlements - Applicant sought denied benefits which he was entitled to under his contract of employment
- Applicant argued that the commission earned by him for sales which were not complete at the time of his termination of
employment had not been paid - Respondent argued that Applicant must complete each sale personally and that if a member of
the sales team leaves and that person was replaced, the new person fitted into the team and fulfilled the orders - Commission
found that commission was due on a measure and quote which was legitimate which was sold at the customer's house and that
Applicant was entitled to commission on sales where he undertook the measure and quote and brought in the order to the
business premises - Order Issued - Mr AE Jackson -v- Iustini Holdings Trading As Doors Plus - APPL 1885 of 2000 - SCOTT
C. - Construction Trade Services..............................................................................................................................
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Application re contractual entitlements - Applicant argued that when she was given written notice that her position was to reduce from
a full-time position of 37.5 hours per week to 22.5 hours per week, she was entitled to a "partial redundancy" payment of
$5,551.00 calculated on the basis of the 15 hours per week she lost at 2 weeks' pay for each of her 9 years' service Respondent opposed the claim and argued that at all relevant times, Applicant was a part -time employee whose hours could
be, and were varied both up and down and that there was no redundancy - Further, Respondent argued that Applicant was
aware of the fact that she was a part-time employee and that Applicant had accepted that her hours of work could be increased
or decreased with appropriate notice - Commission found on the evidence and material before it that in the terms of the
enterprise bargaining agreement provisions, Applicant was not made redundant when her hours was reduced, therefore she was
not, and accordingly she was not entitled to a benefit under her contract of employment - Further, the evidence had not shown
that the reduction in hours was part of a two-stage plan to eventually make the position redundant, nor that it was of itself a
redundancy under the enterprise bargaining agreement - Dismissed - L Kambourakis -v- Ethnic Child Care Resource Unit APPL 2022 of 2000 - BEECH C - 08/05/01 - Community Services ................................................................................

1216

Application re unfair dismissal and contractual entitlements - Applicant argued that dismissal was unfair and application was made to
clear his name of the accusation of stealing - Respondent argued that reasonable steps were taken to allow Applicant to
respond to the allegations of stealing and over the course of time the story changed - Further, Respondent argued that after
investigating the matter he came to the view that the product (tin) was taken without authority or permission to do so Commission found that by applying the weight of evidence principles, all the factors upon which Respondent formed the view
were accepted over Applicant's story - Dismissed - Mr DJ Kearns -v- Aarjen Pty Ltd - APPL 1970 of 2000 - WOOD,C - Retail
Trade..................................................................................................................................................................

1218

Applications re contractual entitlements - Applicant argued that Respondent failed to pay him contractual entitlements due under the
terms of an employment arrangement - Respondent argued there was no employee/employer relationship, therefore
Commission lacked jurisdiction to deal with either applications - Commission concluded after considering the facts in the
context of the law to be applied, that the necessary ingredients to create an employee/employer relationship were missing
between the Applicant and the Respondent, that Applicant only had access to this Commission if he was an employee and as
he was not, there was no alternative but to dismiss both applications for want of jurisdiction - Dismissed for want of
jurisdiction - Mr WT Lunt -v- WRS Pacific Pty Ltd ACN 009 248 999 - APPL 1827,1912 of 2000 - GREGOR C - 04/05/01....

1223

Applications re unfair dismissal seeking compensation - Applicants argued that dismissal was unfair as both were dismissed without
any warning because they had membership with the Construction, Forestry, Mining and Energy Union and an incident that
involved an organiser of the CFMEU - Further, Applicants argued that they were employed on a permanent full time basis Respondent argued that Applicants were both engaged on a day to day basis, effectively as casual employees and that they had
no real entitlement to ongoing employment - Commission rejected the submissions by Respondent that Applicants were
employed on a casual basis and that Applicants were dismissed harshly, oppressively and unfairly and that there was no good
reason for their dismissal - Commission found that reinstatement was impracticable and awarded compensation to Applicants Granted and Order Issued - Mr GK Smith -v- J&P Metals Pty Ltd - APPL 1377,1378 of 2000 - KENNER C - 20/04/01 Construction Trade Services ...................................................................................................................................

1238

Application re contractual entitlements - Applicant argued that he had been denied an over rider commission and an advertising
allowance that had not been paid - Respondent argued that a reconciliation of the advertising allowances and the advertising
expenses incurred showed that there had been an overpayment - Commission found that Applicant was entitled to part of his
claim for contractual entitlements and ordered accordingly - Granted in part - Mr GS Hincks -v - Darrell Crouch and
Associates Pty Ltd - APPL 1320 of 2000 - BEECH C - 18/05/00 - Real Estate Agency ......................................................

1320

2

Appeal against decision of Commission (81 WAIG 679) re unfair dismissal claim - Appellant argued, interlaid, the Commission
failed to give proper consideration to the Respondent's obligations for training, teaching and counselling the Appellant and
sought compensation - Respondent argued the Appellant was on a probationary period and had not performed to required
standards - Majority Full Bench found the Commission should have found the Appellant was not counselled or informed
sufficiently as to the standards which he was required to meet - Full Bench found the Appellant had not been warned, given
sufficient reason for dismissal and the employer acted in a procedurally and substantially unfair manner - Full Bench found
sparse reasons for decision made it difficult to find the discretion did not miscarry and that the Appellant should be
compensated for loss equal to the balance of the probationary period -Upheld and decision varied - Mr MJ East -v- Picton
Press Pty Ltd - FBA 3 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/GREGOR C - 04/05/01 - Printg, Publishg & Rcdd
Media.................................................................................................................................................................

1367

Application re unfair dismissal - Applicant argued that termination of his employment was unfair as his employment was terminated
prior to the expiration of the probationary period and sought compensation for the wages he would have earned from date of
termination to expiration of the one month probationary period - Respondent argued that the reason why Applicant's
employment was terminated was because Applicant did not perform, in that sales figures for the plumbing section did not
increase - Commission found that clearly Applicant was not given sufficient time to prove himself as a competent Plumbing
Salesperson in Respondent's business, that Respondent unfairly terminated Applicant's employment and ordered that
Respondent pay Applicant $710.75 for eight days pay as compensation - Order Issued - Mr D Allia -v- CD Dodd Pty Ltd T/A
Ross's Salvage & Handyman - APPL 1999 of 2000 - SMITH, C - 06/06/01 – Plumbing.....................................................

1400

Application re unfair dismissal - Applicant argued that Respondent had not paid two week's wages and that Respondent was aware of
new address to post cheque - Respondent argued that cheque had been sent out in good faith to previous address - Commission
found that Respondent should send cheque for the agreed sum to the address as provided by Applicant - Order Issued - Mr KJ
Coughlan -v- Catalyst Recruitment Systems - APPL 1665 of 2000 - BEECH C - 07/06/01 - Recruitment Services .................

1405

Application re unfair dismissal and contractual benefits - Applicant argued that the passing comments given were not treated as
warnings and that Respondent's attitude had changed once re-enrolment at university had taken place - Further, Applicant
argued that Respondent had given a pay rise early and two bonuses prior to re-enrolment at university - Respondent argued that
numerous verbal warnings were given to Applicant regarding lack of work performance and that they were pleased for
Applicant that he was considering leaving to go to university and that the bonuses were at the lower end because of the poor
work performance - Further, Respondent argued that they were forced to incur unnecessary costs by Applicant and his agent
and sought costs to be awarded or offset - Commission found that the dismissal was unfair because Applicant had not been
warned that his employment was in jeopardy due to underperformance This meant that the dismissal was unfair because of a
procedural issue - Commission also found reinstatement was impracticable and awarded compensation - Further, Commission
found that the circumstances did not warrant making an order for costs against Applicant - Order Issued - Mr BE Davies -vPhoenix Paints Pty Ltd - APPL 2019 of 2000 - BEECH C - 07/05/01 – Paint....................................................................

1406

Application re unfair dismissal and contractual entitlements - Applicant argued that he was unfairly dismissed and due outstanding
contractual entitlements as the allegations that he was unable to comply with Respondent's request to keep the greens at
standards required by them, as the greens were at sufficient standard as required - Further, Applicant argued that he had an
extensive period of time as he was diagnosed with a life threatening illness - Respondent argued that dismissal was due to the
fact that there was a history of dissatisfaction expressed at his level of performance and the standard required for the surfaces
not being met and that he was not putting in enough time on the job - Commission found that sufficient time was given for
Applicant to comply with Respondent's request and that Applicant was aware that his position was in jeopardy if he failed to
comply - Dismissed - Mr JA Fuller -v- North Beach Bowling Club - APPL 1943 of 1999 - GREGOR C - 18/05/01 - Recreation

1413
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Application re unfair dismissal - Applicant argued that dismissal was unfair because of his refusal to sign a subcontract agreement
presented to him by Respondent and that it was not due to the alleged allegation of falsifying his timesheets - Respondent
argued that his employment was not terminated on account of his failure to sign a so -called subcontract agreement, but,
because Applicant had falsified his time sheets on a number of occasions and had claimed for payment for time not worked Commission found that Applicant had falsified his time sheets and his claims for payment and his failure to comply with a
lawful direction - Dismissed - Mr MR Henry -v- Hanssen Pty Ltd - APPL 1549 of 2000 - SCOTT C. - 15/05/01 - Construction
Trade Services .....................................................................................................................................................

1416

Application re unfair dismissal - Applicant argued that her dismissal from a position of permanent part time receptionist was harsh,
unfair, for no valid reason, sought a declaration that dismissal was of that nature but did not seek reinstatement - Respondent
argued that applicant's employment status throughout the employment period was one of a casual nature - Commission found
that Applicant did not prove that her services were terminated at all, that she was not dismissed, she resigned, therefore the
Commission had no jurisdiction and this application should be dismissed - Dismissed - Ms A Hoare -v- Noongar Land Council
- APPL 764 of 2000 - GREGOR C - 12/06/01 - Community Services .............................................................................

1420

Application re contractual entitlements - Applicant argued that he had not been paid entitlements due to him which included unpaid
wages, and accumulated holiday pay for three weeks - No appearance or response from Respondent - Commission found that
entitlements were owed to Applicant and ordered accordingly - Granted - Mr J Kerr -v- Trinet Digital Ltd - APPL 342 of 2001
- WOOD,C - 11/05/01 – Computing.........................................................................................................................

1423

Application re unfair dismissal and contractual benefits - Applicant argued that he was harshly, oppressively and unfairly dismissed
and denied a benefit under his contract of service because Respondent failed to consider alternative punishment measures such
as a warning and that termination was carried out in public - Further, Applicant worked long hours and should have been
considered when final payment arranged - Respondent argued that Applicant was dismissed for incidents involving misconduct
and negligence which included an attempt to blame an apprentice for food being delivered late, failure to secure and lock the
premises and property and a lack of trust - Commission found that Respondent had reasons to lose trust in Applicant and it was
clear Applicant had failed to secure premises on occasions and that Applicant was afforded an adequate opportunity to put his
version of events - Further, Commission found that Applicant was entitled to the guaranteed minimum hours of work as paid
out - Dismissed - Mr W Manson -v- Allclass Holdings Pty Ltd Trading as Gourmet Professional Catering Company W.A APPL 1816 of 2000 - SMITH, C - 11/05/00 – Catering................................................................................................

1428

Application re unfair dismissal and contractual entitlements - Applicant argued that she had not been paid a benefit due to her under
her contract of employment and that she had worked the hours but not been paid - No appearance from Respondent Commission found that Applicant was entitled to the benefits claimed - Order Issued - Mrs J Loth -v- Childrens Therapy &
Education Clinic - APPL 348 of 2001 - BEECH C - 08/06/01 – Education.......................................................................

1428

Application re contractual entitlements - Respondent applied for costs incurred as a result of Applicant's non -attendance at the
conference held in Albany - Applicant argued that the maximum distance from Denmark to Albany would be 110Kms and that
it was not necessary for both principals to attend the conference and that preparation costs claimed were unreasonable in its
entirety because conciliation conferences are designed to be an informal attempt to negotiate settlement between the parties
and little or no preparation was required for the conference - Respondent argued that the following costs were incurred travel
152Km, shop assistant wages for two persons and preparation of information for the conference - Commission found in favour
of the distance travelled claim and the claim for the shop assistant wages - Granted in part - Mr AW McConkey -v- M & A's of
Denmark - APPL 1951 of 2000 - BEECH C - 07/06/01................................................................................................

1434

Application for reinstatement or compensation on the grounds of unfair dismissal - Applicant argued that despite there being yearly
contracts, the Applicant's employment should be regarded as continuous up until the time of termination, there was no
evidence that the Applicant performed poorly and relevant decisions were not taken by a validly constituted management
committee under the Respondent's constitution - Applicant argued that the "spill and fill" was merely a device to get rid of the
Applicant and that there was a breach of the MCE Act - Respondent argued that it had engaged in a genuine restructuring of its
operations to provide better service and there was in fact no dismissal - Respondent further argued that the Applicant had failed
to mitigate her loss and had been paid a substantial redundancy package - Commission found failure to consult as required
under the MCE Act led to the conclusion that the dismissal was unfair and that the manner of the termination left a lot to be
desired - Commission found reinstatement was impractical, but only injury warranted compensation - Granted in part - Ms LF
Oliver -v- Coolgardie Community Care Incorporated - APPL 1075 of 2000 - KENNER C - 10/05/01 - Community Services ...

1435

Applications re unfair dismissal claims and allegedly denied contractual entitlements - Applicant had been employed temporarily in a
higher position - Respondent argued the Applicant was engaged on a temporary contract as Manager and the terms and
conditions of the CASH award applied to the contract in its entirety - Commission found it was clear from the express terms of
the contract for the Manager position that there was no provision for termination by giving notice - Commission found that
unilaterally reverting the Applicant to the position of co -ordinator constituted a dismissal at law, but it was not in all the
circumstances harsh, oppressive or unfair - Commission found the reason the Applicant was stood down was because of issues
raised in respect of her duties as Manager and, in light of the fact that the Applicant was not directed to work as Co-ordinator
after that time, the claim in respect of that position was made out - Commission found that the employment would have ended
and that in light of the fact that the applicant had only served eight weeks of her probationary period an award of compensation
for five weeks remuneration at the Co-ordinator rate should be granted - Granted in part - Ms P Pawaboot -v- Eastern Region
Domestic Violence Services Network Inc. - APPL 1321,1725 of 2000 - SMITH, C - 04/05/01 - Community Services .............

1438

Applications re contractual entitlements - Applicants argued that they were owed a sum of money being a benefit that was not under
an award or order - Applicants argued that they had performed the work required and had received a cheque that was
dishonoured, further, they were unsuccessful in recovering monies through a debt collection agency - No appearance or
argument from Respondent - Commission investigated the principal place of business and made searches of the business name
and a notice of hearing was served at that address - Commission found that notice of hearing was served and claims were made
out by Applicants - Granted - Ms E Reeves -v- Top Models International - APPL 1825 of 1999;APPL 20 of 2000 - SMITH, C 12/04/01 - Modelling ............................................................................................................................................

1446

CONTRACT
OUT OF AWARD
4
Application for stay of operation of Decision of Commission in Matter No. CR308/2000 (81WAIG721) pending appeal to Full
Bench - President reviewed Principles and found that for an application for stay to be granted, the strength of the case must
raise a serious issue to be tried and that exceptional circumstances must be established by Applicant, however, for a number of
reasons in this case, it had not been established that there was a serious issue to be tried or that the balance of convenience lay
with the Applicant - Further, that the interests of the Applicant staying the operation of the declaration was overcome by the
interests of the employer in availing itself of the benefit of the declaration, that there was no exceptional circumstances
requiring that the Respondent be deprived of the fruits of its order and that the equity, good conscience and the substantial
merits of the case lay with a dismissal of the application - Dismissed - The Australian Workers' Union, West Australian
Branch, Industrial Union of Workers -v- BHP Iron Ore Ltd - PRES 2 of 2001 - President - SHARKEY P - 06/02/01 - Services
to Mining............................................................................................................................................................
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Application re unfair dismissal seeking compensation and contractual entitlements - Applicant argued that his dismissal was both
unfair and unlawful in that he never received any payment after being dismissed, that he never received any reasons for his
dismissal, that Respondent did not provide him with any particulars relating to his alleged performance or conduct
shortcomings, that he was not advised that his employment was in jeopardy and was not provided with any reasonable
opportunity to respond to the allegations made by Respondent - Respondent opposed the claims and argued that Applicant had
misused the expense system, had abused his position of trust as a general manager, thus, the dismissal was justified and
Applicant was not entitled to any payment and was substantially indebted to the Respondent - Commission found that
Applicant work performance was not an issue relied on by Respondent and that the system for expenses claims at Respondent
was based on judgement and the exercise of discretion as to whether an expense should be claimed against Respondent Further, having considered all the evidence, Commission found that it did not consider that Applicant was guilty of conduct
warranting summary dismissal and that Applicant had not engaged in a wilful course of conduct in relation to his expenses to
have justified Respondent in applying the employer’s ultimate sanction and thus, the dismissal was wrongful or unlawful at
common law - Commission rejected the submissions of claim and counterclaim by Respondent to set-off any entitlement
awarded in favour of Applicant by the sum allegedly owed to Respondent - Upheld in Part and Order Issued - Mr I Phippard v- BGC (Australia) Pty Ltd - APPL 1958 of 1999 - KENNER C - 24/01/01 .....................................................................

895

Application re alteration of working conditions - Applicant argued that in or about 1997 the Inspectors, with the knowledge and
consent of the respondent, housed company's vehicles at their private residences and were paid for the extra hour involved in
travelling to and from the checkpoint until respondent ceased the practice on 11 November 1999 - Respondent argued that
there was no longer any rational justification for that practice which originated when it had its office in the Kununurra townsite
which is no longer the case - Commission found that the practice in question was a longstanding one endorsed by senior
officers of the respondent and being a term of the contract of employment for the Inspectors in question, cannot be removed or
varied unilaterally except by agreement of the Inspectors or by termination of the contract, thus applicant was entitled to an
additional hour for each full day worked at the Kununurra checkpoint as a term of employment - Granted - Civil Service
Association of Western Australia Incorporated -v- Chief Executive Officer, Agriculture Western Australia - PSACR 2 of 2000
- FIELDING C - 14/03/01 - Health Services...............................................................................................................

1004

DANGEROUS WORK
Conference referred re safety and welfare issues associated with the operation of single officer Police stations throughout Western
Australia and in particular the Yalgoo Police station - Applicant union sought orders that the Respondent be ordered to appoint
additional residing Police officers at Yalgoo, Gascoyne Junction and Dwellingup Police stations - Respondent argued that the
deployment of members of the Police Force was the prerogative of the Commissioner of Police and objected to the issue of any
order - Commission conducted inspections in the surrounding districts and at each of the above named Police stations and
found from evidence and from the statistics provided, that the threat level of assault on Police officers was at least no higher in
single officer Police stations than it was for Police Officers generally - Commission concluded that in the great majority of
cases the situation was handled quite adequately by the command structure and to ensure that it does so there must be on-going
audit of middle level commanders to ensure that police officers who are in single police stations working by themselves are
adequately supervised and supported, if not, situations of unsafe work practice and welfare issues would arise quickly Commission did not issue orders sought but noted that it remained open to the WAPU in individual circumstances to make
notifications to this Commission and the matters would be dealt with on an individual basis - Dismissed - Western Australian
Police Union of Workers -v- The Hon. Minister for Police - CR 15 of 2000 - GREGOR C - 02/03/01 – Police .......................

921

DATE OF OPERATION
1Appeal against Decision of Commission In Court Session (80WAIG4508) re terms and conditions of employment, redundancy
payments and superannuation schemes - Appellants argued that CICS erred in law by purporting to give retrospective effect to
order 1, that the base salary and roster allowance of each letter of offer employees be increased and erred in law in finding that
following the merger, the Appellant's Mid-West operations were quickly restored to profitability or giving consideration to
other factors when there was no evidence to support this finding - Further, Appellants argued that the Commission erred in law
in making orders in relation to Iluka Resources Limited where there was no industrial matter between it and the Respondents
and erred in law by acting on the irrelevant consideration that RGC Mineral Sands Ltd had previously offered a limited choice
of superannuation funds to its employees and having regard to a Superannuation scheme which applied to Workplace
Agreement employees and granting liberty to apply to the award employees of Iluka Resources Limited and Iluka Mid-West
Limited when the industrial matter between Appellants and Respondents did not relate to the award employees - Industrial
Appeal Court found that the CICS had the power to give retrospective effect to its order awarding an increase in salaries and
allowances, that there was revealed an evidentiary basis on which the CICS could properly make the challenged finding that
profitability was quickly restored for the Mid-West operations following the Merger - Further, IAC found that it was a matter
for the CICS to find whether an order to enable letter of offer employees to become members of the Iluka Resources Limited
fund was appropriate as a matter of equity, good conscience and the substantial merits of the case - IAC found that no grounds
had been made out and failed to be persuaded thus Appeal dismissed - Dismissed - Iluka Midwest Limited & Other -vCONSTRUCTION, MINING, ENERGY & Others - IAC 5 of 2000 - Industrial Appeal Court - Kennedy J./Anderson J./Parker
J. - 08/02/01 - Other Mining....................................................................................................................................

763

3

Application to vary award to insert Freedom Of Choice provisions - Applicant argued application was consistent with the RGC Case
(80 WAIG 2437), that workers entering the industry were being denied the right to have their wages and conditions fixed by
the Commission as correct and proper wages for the work performed - Applicant argued that the mandatory imposition of
Workplace Agreements as pre -conditions of employment had contributed to the lowering of wages throughout the industry Applicant Union argued the application was an extension of the award safety net to prospective employees - The Minister and
various persons and organisations registered and unregistered sought to intervene - Respondents and intervenors argued that
the Commission had no jurisdiction to vary the award as the proposed amendment did not give rise to an industrial matter or
were beyond the Commission's power Respondents and intervenors argued that an offer of conditional employment did not
constitute a refusal to employ - Further that the award was outdated and inflexible and did not satisfy the current demands of
the industry - CICS allowed the intervention and joinder of various parties and gave reasons therefore - CICS reviewed
authorities and found that the RGC Case could be distinguished and that the application related to a refusal to employ any class
of persons and was therefore an industrial matter- CICS addressed the admissibility of evidence, public Interest, equity ,good
conscience and the substantial merits of the case, the Wage Fixing Principles and found that the application should be granted However, CICS found that having regard to the jurisdiction arguments in respect of the refusal to employ and the
uncontroverted evidence that some prospective employees wished to be employed under the t the terms of a Workplace
Agreement that the award should be varied in terms specified by the Commission - CICS determined that it could not
retrospectively apply a recruitment provision and there were no special circumstances to grant retrospectivity - In
supplementary reasons following Speaking to the Minutes, CICS a change sought reflected the intention of the Commission,
no reason for the clause to be limited to named parties, whereas others would add a dimension not envisaged or would present
practical problems - Granted in part - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch -v- Airlite Cleaning Pty Ltd & Others - APPL 975 of 2000 - Commission in Court Session - SCOTT C./KENNER
C/SMITH, C - 19/04/01 - Property Services...............................................................................................................

(xl)

1162

WESTERN AUSTRALIAN INDUSTRIAL G AZETTE
CUMULATIVE DIGEST— continued
Page
DISCRIMINATION
Conference referred re termination of employment - Applicant Union argued that the termination of Applicant was harsh, oppressive
and unfair and contrary to s.84AA of the Workers Compensation Act, s.41 of the Minimum Conditions of Employment Act
and Clause 34 of the Burswood International Resort Casino Employees Industrial Agreement 2000 - Further, that the
Respondent's action was taken substantially because Applicant was the President of (BRUE) and was being discriminated
against and the process and planning for his termination was flawed in that it was not shared with him and he was not trained
to apply for other positions nor did the Company sought to find him an alternative position - Respondent argued that with the
arrival of a new CEO, and constraint on the budget, the managers were required to review their operations and, subsequently
the manager Environmental Services made changes to his operation which impacted on the Applicant's duties - Further,
Applicant was to be terminated unless he found suitable alternative position, as he could not fulfil the requirements of his
original contract as an Environmental Systems Attendant due to his injury - Commission reviewed authorities, Acts and found
on evidence that it was plausible and more likely that the Applicant's duties were diminished due to a legitimate drive for
efficiency, that there had been no discrimination due to him being a delegate and that evidence proved that his duties had not
been cut because of this - Commission exercised its judgement according to equity, good conscience and the substantial merits
of the case and found that, to so swiftly terminate Applicant's employment if he himself does not find an alternative position,
particularly given the spirit of s.84AA, would be harsh and unfair - Further, the Respondent should have engaged in a fuller
exploration of options for Applicant and recommended that this take some months including appropriate training - Ordered
Accordingly - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Burswood
Resort (Management) Ltd - CR 350 of 2000 - WOOD,C - 02/02/01 - Accommodatn, Cafes&Restaurants..............................
Application re unfair dismissal seeking reinstatement and contractual entitlements - Applicant argued that dismissal was unfair and
that he was also entitled to long service leave - Applicant argued that the Respondent's inquiries were inadequate in relation to
the investigation and finding by the Principal that Applicant was guilty of sexual misconduct in respect of a student at the
College - Respondent argued that Applicant failed to provide any information that could provide a defence to the allegations of
misconduct at the time of the investigation when the opportunity was given - Further, Respondent argued that all matters were
considered in making the decision to terminate including the nature of the allegations, the evidence presented, the failure to
respond satisfactorily to the allegations within a reasonable time frame, the impact on the family concerned, the impact on the
school and its staff, and the duty of care owed to the children in the college - Commission found that Respondent had
conducted itself in a proper manner and Applicant was given reasonable opportunity to provide a defence and that it had not
abused its right to terminate - Further, Commission found that the employment relationship had irretrievably broken down and
that the trust could not be restored - As to the long service leave, Commission found that the Commission did not have the
jurisdiction to hear and determine the claim of long service leave, as this was an enforcement or recovery of wages under an
award and that it should be pursued in the Industrial Magistrate's Court pursuant to section 83 of the I.R. Act - Dismissed - Mr
R Newton -v- Roman Catholic Bishop of Bunbury - APPL 18 of 2000 - SMITH, C – Education..........................................
Applications re unfair dismissal seeking compensation - Applicants argued that dismissal was unfair as both were dismissed without
any warning because they had membership with the Construction, Forestry, Mining and Energy Union and an incident that
involved an organiser of the CFMEU - Further, Applicants argued that they were employed on a permanent full time basis Respondent argued that Applicants were both engaged on a day to day basis, effectively as casual employees and that they had
no real entitlement to ongoing employment - Commission rejected the submissions by Respondent that Applicants were
employed on a casual basis and that Applicants were dismissed harshly, oppressively and unfairly and that there was no good
reason for their dismissal - Commission found that reinstatement was impracticable and awarded compensation to Applicants Granted and Order Issued - Mr GK Smith -v- J&P Metals Pty Ltd - APPL 1377,1378 of 2000 - KENNER C - 20/04/01 Construction Trade Services ...................................................................................................................................
Application re unfair dismissal - Applicant argued that dismissal was unfair because she had not taken too many sick leave days
unnecessary and that other employees should have been terminated due to downsizing before her as she had the longest service
- Further, Applicant argued that she was dismissed because she was pregnant - Respondent argued that it needed to reduce staff
and that the process also continued after Applicant's dismissal and the number of sick leave days taken were not relevant or
important to the process of downsizing - Further, Respondent argued that he was unaware that Applicant was pregnant when
notice was given - Commission found that the number of sick days taken was not a relevant issue and that the process
regarding downsizing was not unfair - Further, Commission found that Respondent was not aware of the Applicant's pregnancy
and that it was not an issue in the overall need to reduce staff - Dismissed - Ms K Ruston -v- Leader Lounge Furnishings APPL 1547 of 2000 - BEECH C - 17/05/01 - Furniture ...............................................................................................
EMPLOYEE
Complaint re Breach of Minimum Conditions of Employment Act 1993 - Complainant argued that the Defendant deducted pay
without lawful authority and failed to pay accrued annual leave and one week's wages - Complainant argued that she was
working for the named Defendant, that she was advised that there was going to be some change to the ownership of the entity,
however, to her knowledge those arrangements had not been finalised - Defendant argued that the Defendant was not the
Complainant's employer at all during that material period - Defendant argued there were two separate entities and that they
were entirely separate - Industrial Magistrate found that the evidence overwhelmingly in favour of Complainant and accepted
that there was an underpayment of untaken annual leave and an entitlement of a week's pay - Proven and Granted - Ms NA
Roberts -v- Snogrin Pty Ltd t/a Eclipse Hardware - CP 98 of 2000 - Industrial Magistrate - Cicchini IM - 29/11/00 – Hardware
Applications re contractual entitlements - Applicants argued that they were entitled to payment of a retainer and two weeks' pay in
lieu of notice as these entitlements arose from their contracts of employment - There was no appearance or argument from
Respondent - Commission determined the nature of the relationships between the parties and found that the relationships were
those of employees and employers respectively - Further, Commission found that the Applicants were each employees of the
Respondents, that the Applicants were entitled to the payments of a retainer and payments in lieu of notice - Ordered
accordingly - Mr AP Gilbride -v- Fast Net Publishers Group - APPL 94,177,231,232 of 2000 - SCOTT C. - 21/07/00 - Printg,
Publishg & Rcdd Media ........................................................................................................................................
Complaint re Breach of Workplace Agreement Act - Complainant argued that the Defendant unfairly, harshly or oppressively
terminated the employment contrary to the provisions implied in the workplace agreement - Complainant argued that at a
meeting at which he was dismissed he asked whether he was being accused of stealing and he was told he was not - Defendant
argued that the Complainant was not dismissed but, asked to explain the discrepancies that were recorded on the til and
computer printouts, then the Complainant was given an opportunity to think about it and the actions taken by the Complainant
was of resignation and this was supported by his lack of response - Industrial Magistrate found that on the evidence he could
not conclude whether there was a dismissal or a resignation but on the evidence the Complainant had not established he was
unfairly dismissed and the complaint not proved - Dismissed - Mr CJ Guerrini -v- Modillion Holding P/L - CP 272 of 2000 Industrial Magistrate - Cicchini IM - 07/03/01 - Services to Transport.............................................................................
Application re unfair dismissal - Applicant argued that he was dismissed without warning and considered that reinstatement would be
impracticable and sought compensation for being harshly, oppressively and unfairly dismissed - Respondent argued that
applicant was never employed as an employee, but was engaged as a contractor, was not required to produce company details
or a taxation file number and did not receive annual or sick leave - Commission concluded after considering carefully all the
submissions of the parties and the evidence, that it was not convinced that applicant was an employee or, on balance, had
proven his case - Further, Commission found that applicant was engaged as a contractor, hence Commission did not have
jurisdiction to hear the application - Dismissed - Mr RA Kellar -v- BDM Marketing Pty Ltd ACN 067 632 688 - APPL 481 of
2000 - WOOD,C - 16/03/01 - Business Services.........................................................................................................
Application re unfair dismissal - Applicant argued he was unfairly dismissed - Respondent argued that Applicant was a contractor and
not an employee - Commission found on balance that Applicant was a contractor and not an employee - Dismissed for want of
jurisdiction - Mr S Beacroft -v- Fletcher International WA - APPL 1864 of 2000 - BEECH C - 01/05/01...............................
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EMPLOYEE— continued
Applications re unfair dismissal - Applicants argued they have been harshly, oppressively and unfairly dismissed - Respondent argued
that Commission lacked jurisdiction to deal with either application as Applicants were engaged as sub-contractors and not
employees during their period of engagement - Commission reviewed authorities and evidence, and having regard to all the
relevant indicia, was satisfied that at all material times the Applicants were employees working under a contract of service Declaration Issued - Mr R Howe -v- Intercorp Services Pty Ltd trading as Westvision Painting Company - APPL 810,811 of
2000 - SMITH, C - 27/04/01 - Construction Trade Services ..........................................................................................
Applications re contractual entitlements - Applicant argued that Respondent failed to pay him contractual entitlements due under the
terms of an employment arrangement - Respondent argued there was no employee/employer relationship, therefore
Commission lacked jurisdiction to deal with either applications - Commission concluded after considering the facts in the
context of the law to be applied, that the necessary ingredients to create an employee/employer relationship were missing
between the Applicant and the Respondent, that Applicant only had access to this Commission if he was an employee and as
he was not, there was no alternative but to dismiss both applications for want of jurisdiction - Dismissed for want of
jurisdiction - Mr WT Lunt -v- WRS Pacific Pty Ltd ACN 009 248 999 - APPL 1827,1912 of 2000 - GREGOR C - 04/05/01....
Application re unfair dismissal - Applicant argued that dismissal was unfair because of his refusal to sign a subcontract agreement
presented to him by Respondent and that it was not due to the alleged allegation of falsifying his timesheets - Respondent
argued that his employment was not terminated on account of his failure to sign a so -called subcontract agreement, but,
because Applicant had falsified his time sheets on a number of occasions and had claimed for payment for time not worked Commission found that Applicant had falsified his time sheets and his claims for payment and his failure to comply with a
lawful direction - Dismissed - Mr MR Henry -v- Hanssen Pty Ltd - APPL 1549 of 2000 - SCOTT C. - 15/05/01 - Construction
Trade Services .....................................................................................................................................................
Applications re contractual entitlements - Applicants argued that they were owed a sum of money being a benefit that was not under
an award or order - Applicants argued that they had performed the work required and had received a cheque that was
dishonoured, further, they were unsuccessful in recovering monies through a debt collection agency - No appearance or
argument from Respondent - Commission investigated the principal place of business and made searches of the business name
and a notice of hearing was served at that address - Commission found that notice of hearing was served and claims were made
out by Applicants - Granted - Ms E Reeves -v- Top Models International - APPL 1825 of 1999;APPL 20 of 2000 - SMITH, C 12/04/01 - Modelling ............................................................................................................................................
ENFORCEMENT OF ACTS/AWARDS/ORDER
Complaint re Breach of Minimum Conditions of Employment Act 1993 - Complainant argued that the Defendant deducted pay
without lawful authority and failed to pay accrued annual leave and one week's wages - Complainant argued that she was
working for the named Defendant, that she was advised that there was going to be some change to the ownership of the entity,
however, to her knowledge those arrangements had not been finalised - Defendant argued that the Defendant was not the
Complainant's employer at all during that material period - Defendant argued there were two separate entities and that they
were entirely separate - Industrial Magistrate found that the evidence overwhelmingly in favour of Complainant and accepted
that there was an underpayment of untaken annual leave and an entitlement of a week's pay - Proven and Granted - Ms NA
Roberts -v- Snogrin Pty Ltd t/a Eclipse Hardware - CP 98 of 2000 - Industrial Magistrate - Cicchini IM - 29/11/00 – Hardware
Complaint re breach and enforcement of Award and Minimum Conditions of Employment Act - Complainant argued that Defendant
failed to pay annual leave, sick leave and overtime - Complainant argued that Defendant had initiated and in effect orchestrated
the termination so that it could be released from the obligations of Workers' Compensation and Rehabilitation Act and that
entitlements accrued whilst on workers' compensation should be paid - Defendant argued and disputed that it had unilaterally
terminated Complainant's employment at all, it argued that Complainant resigned from his position to take up employment
with another employer as a security officer - Magistrate found that the parties terminated company on mutual agreement and
the entitlements for annual leave, sick leave and payment in lieu of notice were not made out - Magistrate found that
Complainant was entitled to unpaid overtime as proven because Defendant could not offset overaward and production bonuses
payments made for a particular purpose against overtime payments - Proven in Part - Mr PA Jones -v- Barminco Pty Ltd - CP
38,212 of 2000 - Industrial Magistrate - Cicchini IM - 02/05/01 - Services to Mining.........................................................
ENTRY: RIGHT OF
Application pursuant to s.49AB(3) of the I.R. Act re dispute regarding "right of entry" - Parties sought Commission's assistance to
determine a dispute as to whether representatives of the union were empowered to enter premises of the employer - Applicant
union sought Orders that the initial Application No. C242 of 2000 be joined to this application, second, that accredited union
representatives have the right to enter Respondent's premises in accordance with the right of entry provision of the Award and
thirdly, the Respondent or its agents should not hinder representatives of the union from exercising their right of entry Respondent argued there was no jurisdiction under s.49AB(3) for the Commission to entertain the application - Commission
reviewed authorities, relevant sections of the I.R. Act, and Award and found that the general powers of entry which were
prescribed by the effect of s.49AB(1) could only be exercised for the purpose of dealing with an industrial matter after
procedures which are set out in the section have been executed and that had not occurred in this case - Further, Commission
concluded that it was bound to accept as a proper interpretation and statement of the law, the views of His Honour in Zaknich
(ibid), that a union official was only at liberty to remain upon premises of an employer employing union labour and the
consequence of that interpretation of the relevant provisions was that the BGC site could not be regarded as a premises of that
kind - Dismissed - The Western Australian Builders' Labourers, Painters & Plasterers Union of Workers -v- Homestyle Pty Ltd
T/as BGC Construction & Others - APPL 1456 of 2000 - GREGOR C - 20/02/01 – Construction........................................
HOURS OF WORK
Conference Referred re contracting out of work within the Mine Productions area - Applicant argued that the utilisation of a
contractor would detrimentally effect the availability of reasonable hours of work of its members contrary to the terms of
clause 29 of the award - Respondent argued that the use of a contractor for this work was to better utilise the mineworker
classification employees on their principal tasks involving the operation of equipment rather than cleaning reflectors and signs,
and estimated that the efficiency savings for it would be approximately $650,000 net per annum - Commission found that
employees of the proposed contractor would work "side by side" with employees of Respondent, there would be no diminution
in terms of earnings or any effect on the normal working hours of employees, no Respondent's employees would suffer any
detrimental effect by engagement of a contractor for sign and reflector cleaning and maintenance, and concluded that the work
proposed to be contracted out by Respondent should proceed - Declaration Issued - The Australian Workers' Union, West
Australian Branch, Industrial Union of Workers -v- BHP Iron Ore Ltd - CR 308 of 2000 - KENNER C - 29/01/01 – Mining ....
Conference referred re termination by redundancy - Applicant Union argued that Applicant's position was full -time at the time she
commenced her long service leave, that it was to that position that she returned following her leave, that the decision taken by
Respondent was to make redundant that full-time position, therefore, Applicant's redundancy entitlements are to be calculated
on the basis of the full-time hours she had previously worked - Further, Applicant Union sought a Declaration that the
reference to "each year of completed years of service" referred to in Clause 5(a) - Severance Pay of the ECCRU Enterprise
Bargaining Agreement 1999 means "each calendar year of employment" - Commission found on evidence that Applicant was
notified of the reduction in her hours, that the change did not so much restructure the position but reduced its hours from 37.5
to 22.5 and that the position which was abolished by Respondent was the one which had 22.5 hours per week - Further,
Commission reviewed Clause 5 of the ECCRU Enterprise Bargaining Agreement 1999 and found the "completed service"
referred to in that clause refers to the employee attending for work and performing work pursuant to her contract of
employment, therefore, Applicant was entitled to two weeks' pay for each year where her service was complete for that year,
that is for each year that she attended for work and worked in accordance with her contract of employment - Commission
adjourned the matter inviting the parties to provide an agreed minute of any Order to issue in the matter but subsequently
Applicant filed a Notice of Discontinuance - Discontinued - Australian Liquor, Hospitality and Miscellaneous Workers Union,
Western Australian Branch -v- Ethnic Child Care Resource Unit - CR 32 of 2000 - BEECH C - 08/11/00 - Community
Services ..............................................................................................................................................................
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HOURS OF WORK— continued
Application re alteration of working conditions - Applicant argued that in or about 1997 the Inspectors, with the knowledge and
consent of the respondent, housed company's vehicles at their private residences and were paid for the extra hour involved in
travelling to and from the checkpoint until respondent ceased the practice on 11 November 1999 - Respondent argued that
there was no longer any rational justification for that practice which originated when it had its office in the Kununurra townsite
which is no longer the case - Commission found that the practice in question was a longstanding one endorsed by senior
officers of the respondent and being a term of the contract of employment for the Inspectors in question, cannot be removed or
varied unilaterally except by agreement of the Inspectors or by termination of the contract, thus applicant was entitled to an
additional hour for each full day worked at the Kununurra checkpoint as a term of employment - Granted - Civil Service
Association of Western Australia Incorporated -v- Chief Executive Officer, Agriculture Western Australia - PSACR 2 of 2000
- FIELDING C - 14/03/01 - Health Services...............................................................................................................
Application re contractual entitlements - Applicant argued that when she was given written notice that her position was to reduce from
a full-time position of 37.5 hours per week to 22.5 hours per week, she was entitled to a "partial redundancy" payment of
$5,551.00 calculated on the basis of the 15 hours per week she lost at 2 weeks' pay for each of her 9 years' service Respondent opposed the claim and argued that at all relevant times, Applicant was a part -time employee whose hours could
be, and were varied both up and down and that there was no redundancy - Further, Respondent argued that Applicant was
aware of the fact that she was a part-time employee and that Applicant had accepted that her hours of work could be increased
or decreased with appropriate notice - Commission found on the evidence and material before it that in the terms of the
enterprise bargaining agreement provisions, Applicant was not made redundant when her hours was reduced, therefore she was
not, and accordingly she was not entitled to a benefit under her contract of employment - Further, the evidence had not shown
that the reduction in hours was part of a two-stage plan to eventually make the position redundant, nor that it was of itself a
redundancy under the enterprise bargaining agreement - Dismissed - L Kambourakis -v- Ethnic Child Care Resource Unit APPL 2022 of 2000 - BEECH C - 08/05/01 - Community Services ................................................................................
Application re unfair dismissal - Applicant argued that her dismissal from a position of permanent part time receptionist was harsh,
unfair, for no valid reason, sought a declaration that dismissal was of that nature but did not seek reinstatement - Respondent
argued that applicant's employment status throughout the employment period was one of a casual nature - Commission found
that Applicant did not prove that her services were terminated at all, that she was not dismissed, she resigned, therefore the
Commission had no jurisdiction and this application should be dismissed - Dismissed - Ms A Hoare -v- Noongar Land Council
- APPL 764 of 2000 - GREGOR C - 12/06/01 - Community Services .............................................................................
Application re unfair dismissal and contractual benefits - Applicant argued that he was harshly, oppressively and unfairly dismissed
and denied a benefit under his contract of service because Respondent failed to consider alternative punishment measures such
as a warning and that termination was carried out in public - Further, Applicant worked long hours and should have been
considered when final payment arranged - Respondent argued that Applicant was dismissed for incidents involving misconduct
and negligence which included an attempt to blame an apprentice for food being delivered late, failure to secure and lock the
premises and property and a lack of trust - Commission found that Respondent had reasons to lose trust in Applicant and it was
clear Applicant had failed to secure premises on occasions and that Applicant was afforded an adequate opportunity to put his
version of events - Further, Commission found that Applicant was entitled to the guaranteed minimum hours of work as paid
out - Dismissed - Mr W Manson -v- Allclass Holdings Pty Ltd Trading as Gourmet Professional Catering Company W.A APPL 1816 of 2000 - SMITH, C - 11/05/00 – Catering................................................................................................
Application re unfair dismissal - Applicant argued that she was unfairly dismissed because the night of the dismissal was an unusually
busy night and there were a number of reasons why things did not go particularly well that night, she was working under
pressure, the Manager at the time was affected by alcohol and was abusive - Respondent argued that Applicant was dismissed
for being too slow over the course of her employment - Commission was not persuaded on the evidence overall that the reason
applicant was dismissed was simply the events of that night but that Respondent had been concerned from Applicant's first
shift and rostered her for less hours after the first week, and found on the balance of probabilities that respondent had already
reached the decision to dismiss Applicant prior to that evening - Further, Commission found that applicant had not discharged
the onus upon her that dismissal was harsh, oppressive or unfair - Order Issued - Ms LA March -v- Hungry Hollow Tavern APPL 1722 of 1999 - BEECH C - 06/06/01 - Accommodatn, Cafes&Restaurants .............................................................
INDUSTRIAL
ACTION
1
Appeal against Decision of Full Bench (80WAIG159) re wearing of badges by union members during hours of employment Appellant argued whether the decision of the Full Bench was erroneous in law and whether the exercise of the Senior
Commissioner's exercise of discretion in the relevant circumstances gave rise to reviewable errors of law - Respondent union
argued that the matters before the Full Bench were essentially matters of industrial fairness concerning the introduction and use
of a badge - Industrial Appeal Court found that the Full Bench fell into error in seeking to balance rights vested in the
employer as a consequence of the contractual arrangements as against the reasons advanced by the employees for wearing the
badge - Further the reasons for wearing the badge were not of the same contractual or normative order as the rights of the
employer to determine what was required by way of grooming thus the appeal was allowed - Appeal Upheld - Burswood
Resort (Management) Ltd -v- Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch IAC 3 of 2000 - Industrial Appeal Court - Kennedy J./Anderson J./Owen J. - 01/08/00 – Hospitality....................................
1
Application for stay of proceedings in Matter No. CR159/1999 pending determination of Appeal - Appellant argued for a stay of
proceedings of the Decision of Full Bench until the determination of the appeal before IAC or further Order - Industrial Appeal
Court found that it was quite satisfied that the circumstances, as well as the balance of convenience justified the stay of
proceedings to be granted - Granted - Burswood Resort (Management) Ltd -v- Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch - IAC 3 of 2000 - Industrial Appeal Court - Kennedy J./Anderson
J./Owen J. - 01/08/00 – Hospitality...........................................................................................................................
Conference referred re illegal disciplinary action - Applicant union challenged the veracity of the written "final warning" issued by
Respondent to its member and denied that its member was guilty of intimidating behaviour towards fellow employees Further, Applicant Union submitted that the conduct which led to the "final warning" should be seen in the context of industrial
action over what was a very sensitive issue in the Respondent's workplaces - Applicant Union sought an Order directing
Respondent to rescind the "final warning" - Respondent argued that an investigation carried out during the course of the
industrial action concluded that the union member was guilty of "intimidating behaviours and of abusive language" and as a
consequence he was issued with the "final warning" - Further, Respondent argued that the union's member was in breach of the
"BHP Iron Ore Non- Harassment Policy" - Commission found the union member's conduct, at least in the car-park, constituted
harassment if not also intimidation of the employees to whom he directed his abuse - Commission further found in all
circumstances, particularly having regard to union member's prior good record, the nature of and the circumstances in which
the transgressions complained of were committed, that it would not be unreasonable if he was warned that should he be guilty
of any further instances of intimidatory and/or threatening behaviour inconsistent with the Respondent's Non-Harassment
Policy, his employment was liable to be terminated - Upheld - COMM, ELECTRIC, ELECT, ENERGY -v- BHP Iron Ore CR 20 of 2000 - FIELDING C - 29/09/00 - Iron Ore....................................................................................................
Conference re unfair dismissal - Applicant Union argued that dismissal of member was unlawful because it was contrary to the Order
issued by Commission in CR350 of 2000 (81WAIG699) re exploring options and providing appropriate training to member Further, Applicant Union argued that an Order be issued that member be reinstated to position held by him immediately prior
to his dismissal and that the parties agree to the duties to be performed by member - Respondent argued and questioned the
jurisdiction of the Commission to issue such an order and says that member was dismissed for continued and wilful refusal to
obey a lawful and reasonable instruction - Commission found that it had the jurisdiction to issue such an order and issued an
order that Respondent not dismiss member from his employment which also allowed the parties liberty to apply to vary, cancel
or revoke this Order - Interim Order issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western
Australian Branch -v- Burswood Resort (Management) Ltd - C 89 of 2001 - BEECH C - 30/04/01 – Hospitality....................
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INDUSTRIAL ACTION— continued
Conference referred re utilization of Ongoing Change Agreement II - Applicant argued that the proposed transfer of twelve employees
from Respondent's MEW Section to mining operations at its Mt Newman site for a six months trial constituted a forced
redundancy and that it arises as a consequence of the engagement by Respondent of contractors in the MEW to perform work
previously performed by employees and was not supportable under the Agreement - Respondent argued that Union party had
consented, subject to certain conditions, to permit Respondent to initiate one to three months trials of changes in the workplace
and also denied that the proposed trial involved forced redundancies - Commission found that the main issues were whether the
terms of the OC II contemplated the change as proposed by Respondent and whether the proposal falls into one of the
exclusion's contained in OC II or it constituted "wholesale contracting out" in the MEW - Commission found that proposed
transfers to the employees were not consistent with the terms of the Ongoing Change Agreement II and the proposed changes
should be the subject of negotiations between the parties - Declaration Issued - The Australian Workers' Union, West
Australian Branch, Industrial Union of Workers -v- BHP Iron Ore Ltd - CR 264 of 2000 - KENNER C - Metal Ore Mining.....

1254

Conference referred re unfair dismissal seeking reinstatement - Applicant Union argued that their member was unfairly dismissed
because the Respondent's response to his actions was disproportionate to the gravity of the conduct and that the conduct in
question occurred outside the workplace and that the policy was not entirely clear in this regard which added to the unfairness
of the dismissal - Respondent argued that the member had engaged in conduct in breach of the Policy with knowledge of the
terms of the Policy and further submitted that the conduct and behaviour was premeditated and designed to harass and
intimidate other employees which included using the word "scab" - Respondent also argued that reinstatement was not a viable
option if the dismissal was unfair - Commission found that the member was dismissed for making unwelcome remarks and
using derogatory and offensive words to employees who had accepted workplace agreements - Commission found having
regard to all the circumstances, including the length of service and unblemished employment record that the Respondent's
decision to dismiss was harsh, oppressive and unfair - Further, the utterances of the member were not accompanied by any
threats, other verbal abuse or intimidation - As to the question of remedy, Applicant Union sought reinstatement, whilst
Respondent opposed it - Commission ordered reinstatement - Order Issued - AUTO, FOOD, METAL, ENGIN UNION -vBHP Iron Ore Pty Ltd - CR 117 of 2000 KENNER C - Metal Ore Mining.......................................................................

1262

Conference referred re unfair dismissal seeking reinstatement - Applicant Union opposed the application going to the construction of
s.23 of the IR Act - Applicant Union argued that Respondent did not have the standing to bring application to revoke the
reinstatement order and submitted that an order for reinstatement was solely for the benefit of the unfairly dismissed employee
- Further, Applicant Union argued that an alternative means of dealing with a failure to comply with such an order, does not
create a right to not comply - Respondent argued that Commission should revoke and amend the order for reinstatement and
award compensation for the loss or injury caused by the dismissal - Respondent argued that on its proper construction,
reference to 'may' in s.23A(3), although expressed in directory terms, should be interpreted in a mandatory sense. - Further,
Respondent argued that if s.23A(3) was to be interpreted such that 'may' means Commission had a discretion to issue a further
order on revocation, then that discretion may be exercised simply as a consequence of the employer's failure to comply with
the reinstatement order or its impracticability to comply with the order - Commission found that once it was satisfied that there
had been a failure to comply as a matter of jurisdictional fact, Commission was then obliged to consider whether to revoke
original order and that the terms of s.23A as a whole conferred on the employer a right to not comply with a reinstatement
order - Commission rejected Respondent's submissions to revoke Commission's order - Dismissed - AUTO, FOOD, METAL,
ENGIN UNION -v- BHP Iron Ore Pty Ltd - CR 117 of 2000 - KENNER C - 31/05/01 - Metal Ore Mining ..........................

1457

INDUSTRIAL
MATTER
2
Appeal against decision of the Commission (80WAIG3334) re wrongful dismissal of seven officers - Appellants argued the
Commissioner erred in law and in excess of jurisdiction, that the application before him was not an industrial matter and that
he had considered Affidavit and other material which was not evidence in the proceedings - Respondent union argued that the
Commissioner of Police breached his agreement with those dismissed officers by not deciding this issue pursuant to s.23 of the
Police Act 1892 and Regulations, and acted harshly or oppressively in acting pursuant to s.8 of that Act - Full Bench found that
since the Commissioner of Police is not the Crown, discharging an officer cannot be seen as an act done at the will or pleasure
of the Crown and accordingly it was wrong to do so without affording natural justice or procedural fairness, and further found
that the Commissioner of Police was not the employer of Police Officers, the Minister was, that Police Officers were
indubitably officers of the Crown and not employees, that there was no jurisdiction in the Commission to hear and determine
the application, and having considered all of the material and submissions upheld the Appeal and quashed the decision at first
instance, it being a nullity and having been made without jurisdiction - Ordered Accordingly - The Honourable Minister of
Police & Other -v- Western Australian Police Union of Workers - FBA 38 of 2000 - Full Bench - SHARKEY P/FIELDING
C/SCOTT C. - 14/11/00 – Police .............................................................................................................................

356

4

Application for stay of operation of Order made by the Chairperson of the "Coal Industry Tribunal" in Application No. 2/2001
(81WAIG731) pending appeal to Full Bench - Applicant argued on the following: "there was a serious question to be tried in
respect of the grounds upon which the Applicant seeks a review of the Order, the circumstances justify the making of an order
staying the operation of the Order as the Applicant has, and will, continue to suffer loss and damage should the Order not be
stayed and the Respondent and its members will suffer no prejudice if the Order is so stayed" - Further, Applicant sought relief
that the decision of the Tribunal should be stayed, insofar as it purports to restrain the Applicant from continuing the changes
outlined in the letter dated 31 January 2001 referred to in the Order - Respondent opposed the application - President applied
Principles pursuant to the "Coal Act" in applications for a stay, and reviewed relevant sections of the "Coal Act", the EBA and
evidence and found on a number of reasons that there was no serious issue to be tried as there was an "industrial dispute"
within the meaning of s.3 and s.10 of the Coal Act, and that jurisdiction existed and exists in the Tribunal to make such Order Further, President found that it would not deprive a "successful party" of the fruits of an Order such as this and that Applicant
had not established that an Order should be made in its favour because it had not established that the equity, good conscience
and the substantial merits of the case, or that the balance of convenience lay with it - Dismissed - Griffin Coal Mining
Company Pty Limited -v- The Coal Miners' Industrial Union of Workers of Western Australia, Collie - PRES 3 of 2001 President - SHARKEY P - 01/03/01 - Coal Mining .....................................................................................................

832

Application pursuant to s.49AB(3) of the I.R. Act re dispute regarding "right of entry" - Parties sought Commission's assistance to
determine a dispute as to whether representatives of the union were empowered to enter premises of the employer - Applicant
union sought Orders that the initial Application No. C242 of 2000 be joined to this application, second, that accredited union
representatives have the right to enter Respondent's premises in accordance with the right of entry provision of the Award and
thirdly, the Respondent or its agents should not hinder representatives of the union from exercising their right of entry Respondent argued there was no jurisdiction under s.49AB(3) for the Commission to entertain the application - Commission
reviewed authorities, relevant sections of the I.R. Act, and Award and found that the general powers of entry which were
prescribed by the effect of s.49AB(1) could only be exercised for the purpose of dealing with an industrial matter after
procedures which are set out in the section have been executed and that had not occurred in this case - Further, Commission
concluded that it was bound to accept as a proper interpretation and statement of the law, the views of His Honour in Zaknich
(ibid), that a union official was only at liberty to remain upon premises of an employer employing union labour and the
consequence of that interpretation of the relevant provisions was that the BGC site could not be regarded as a premises of that
kind - Dismissed - The Western Australian Builders' Labourers, Painters & Plasterers Union of Workers -v- Homestyle Pty Ltd
T/as BGC Construction & Others - APPL 1456 of 2000 - GREGOR C - 20/02/01 – Construction........................................
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2
Appeal against decision of Commission (80 WAIG 4482) re unfair dismissal and contractual entitlements claims - Appellant argued
that the Commission erred in holding that it did not have jurisdiction to hear and determine the application - Appellant sought
that the Full Bench overrule previous decisions if not distinguishable on the facts - Respondent argued that if the appeal was
upheld, the matter should be remitted - Full Bench had already observed that it should not overrule a previous decision unless
it had a conviction that that decision was wrong - Full Bench found that the actual work was performed geographically outside
the jurisdiction, but it was performed by an employee in an industry within the jurisdiction - Full Bench found the Commission
had correctly made findings on the claims and the Appellant should not be disadvantaged by re-opening matters – In
Supplementary Reasons, Majority of Full Bench had granted an adjournment to seek legal advice - Upheld - Mr MA Tranfield
-v- Ray Douglas Parker - FBA 46 of 2000 - Full Bench - SHARKEY P/BEECH C/SMITH, C - 03/04/01 - Oil and Gas
Extraction ...........................................................................................................................................................

990

4

Application for stay of operation of a direction of the Commission in Application Nos. 1693, 1710, 1711, 1712, and 1713 of 2000
(81WAIG936, 1068) pending Appeal to Full Bench - Appellant Employer argued that Commission in the exercise of its
discretion failed to give proper weight and consideration to the following matters that, it was not in the public interest to order
the discovery of confidential communications between employers and their industrial relations advisers and that such
documents were not and could not be relevant to the matters at issue in the substantive case - Respondents argued that to stay
the operation of the order might have the effect of delaying the final hearing and determination of the matter, a delay which
could not be compensated for in money, even if Respondents were successful - President found that the principles applicable
for a stay should be applied and that the decision appealed against was a discretionary decision and that to succeed on appeal
Appellant would have to establish that the exercise of discretion was miscarried in accordance with the principles - Further,
President found that an appellate court should exercise caution in undertaking to review a decision on a matter of practice or
procedure and that the stay of operation had not been established and therefore, there should not be interference by the
President with an interlocutory order - Dismissed - Cable Sands (W.A.) Pty Ltd -v- Mr R Sullivan & Others - PRES 5 of 2001
- President - SHARKEY P - 19/03/01 - Mineral..........................................................................................................
3
Application to vary award to insert Freedom Of Choice provisions - Applicant argued application was consistent with the RGC Case
(80 WAIG 2437), that workers entering the industry were being denied the right to have their wages and conditions fixed by
the Commission as correct and proper wages for the work performed - Applicant argued that the mandatory imposition of
Workplace Agreements as pre -conditions of employment had contributed to the lowering of wages throughout the industry Applicant Union argued the application was an extension of the award safety net to prospective employees - The Minister and
various persons and organisations registered and unregistered sought to intervene - Respondents and intervenors argued that
the Commission had no jurisdiction to vary the award as the proposed amendment did not give rise to an industrial matter or
were beyond the Commission's power Respondents and intervenors argued that an offer of conditional employment did not
constitute a refusal to employ - Further that the award was outdated and inflexible and did not satisfy the current demands of
the industry - CICS allowed the intervention and joinder of various parties and gave reasons therefore - CICS reviewed
authorities and found that the RGC Case could be distinguished and that the application related to a refusal to employ any class
of persons and was therefore an industrial matter- CICS addressed the admissibility of evidence, public Interest, equity ,good
conscience and the substantial merits of the case, the Wage Fixing Principles and found that the application should be granted However, CICS found that having regard to the jurisdiction arguments in respect of the refusal to employ and the
uncontroverted evidence that some prospective employees wished to be employed under the t the terms of a Workplace
Agreement that the award should be varied in terms specified by the Commission - CICS determined that it could not
retrospectively apply a recruitment provision and there were no special circumstances to grant retrospectivity - In
supplementary reasons following Speaking to the Minutes, CICS a change sought reflected the intention of the Commission,
no reason for the clause to be limited to named parties, whereas others would add a dimension not envisaged or would present
practical problems - Granted in part - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch -v- Airlite Cleaning Pty Ltd & Others - APPL 975 of 2000 - Commission in Court Session - SCOTT C./KENNER
C/SMITH, C - 19/04/01 - Property Services...............................................................................................................

1162

INDUSTRY
2
Appeal against decision of Commission (80 WAIG 4482) re unfair dismissal and contractual entitlements claims - Appellant argued
that the Commission erred in holding that it did not have jurisdiction to hear and determine the application - Appellant sought
that the Full Bench overrule previous decisions if not distinguishable on the facts - Respondent argued that if the appeal was
upheld, the matter should be remitted - Full Bench had already observed that it should not overrule a previous decision unless
it had a conviction that that decision was wrong - Full Bench found that the actual work was performed geographically outside
the jurisdiction, but it was performed by an employee in an industry within the jurisdiction - Full Bench found the Commission
had correctly made findings on the claims and the Appellant should not be disadvantaged by re-opening matters – In
Supplementary Reasons, Majority of Full Bench had granted an adjournment to seek legal advice - Upheld - Mr MA Tranfield
-v- Ray Douglas Parker - FBA 46 of 2000 - Full Bench - SHARKEY P/BEECH C/SMITH, C - 03/04/01 - Oil and Gas
Extraction ...........................................................................................................................................................

990

INTERPRETATION-WORDS
& PHRASES
2
Appeal against decision of Commission (80WAIG416 & 4855) re unfair dismissal and contractual entitlements - Appellant argued
that the learned Commissioner erred on numerous points and sought an Order that the claim of unfair dismissal be dismissed,
that as the learned Commissioner misdirected himself and made substantial errors of law and fact, the Full Bench should
substitute inferences correctly drawn to find that the Respondent constructively determined its contract of service unfairly with
s.29 of the Act and to award compensation Further, Appellant sought an order to quash the Order at first instance to dismiss
and an Order that the Respondent did dismiss the Appellant unfairly and should pay compensation - Respondent opposed the
claims - Full Bench found that the Commissioner had correctly referred to and considered the applicable legal principles of
constructive dismissal and determined on the facts before him that there was no constructive dismissal - Further, that there was
no arguable case on Appeal, that the justice of the matter lay with the Respondent and pursuant to s.26(1)(a) of the Act and,
having considered the interests of the parties under s.26(1)(c) of the Act, the applications to extend time was dismissed and,
therefore, the appeal was incompetent as being out of time - Dismissed - Mr BF Stokes -v- The Typing Centre of Perth Pty Ltd
T/A Australian International College of Commerce - FBA 47 of 2000 - Full Bench - SHARKEY P/KENNER C/SMITH, C 30/11/00 – Colleges ..............................................................................................................................................

22

3

Application re joinder to Award - Applicant Union argued that although the Contract Cleaners' (Ministry of Education) Award 1990
was limited to the named Respondents, it was regarded generally by the contract cleaning industry and the Education
Department as the Award which sets the benchmark for wages and conditions for contract cleaning employees cleaning
Government Schools and it was therefore necessary that when new contract cleaning employers gain contracts, the Award be
extended to them by having them named as Respondents to the Award - Respondents argued amongst a number of reasons that
the coverage of the Contract Cleaners' (General and Window Contractors) Award (the General Award) currently applies to the
employers that the union is seeking to join to the award, that it was the General award which forms the award safety net and
that the Contract Cleaners' (Ministry of Education) Award, 1990 was a consent award which applied only to the employers
who consented to it - Further, that the General award has undergone a Minimum Rates Adjustment exercise and therefore it has
properly set rates of pay whereas the Contract Cleaners' (Min. of Educ) Award, 1990 has not - Commission in Court Session
was of the view that the material before it justified why the claim had not been progressed under s.41 of the Act or pursued
under any other of the State Wage Principles - Further, that the equity, good conscience and substantial merits of the case lay
with the Applicant such that the application should succeed - Granted - LIQUOR, HOSPITALITY & MISC -v- Airlite
Cleaning Pty Ltd & Others - APPL 1431 of 1998 - Commission in Court Session - BEECH C/SCOTT C./KENNER C 08/09/00 – Cleaning..............................................................................................................................................
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4
Application for stay of operation of Decision of Commission in Matter No. CR308/2000 (81WAIG721) pending appeal to Full
Bench - President reviewed Principles and found that for an application for stay to be granted, the strength of the case must
raise a serious issue to be tried and that exceptional circumstances must be established by Applicant, however, for a number of
reasons in this case, it had not been established that there was a serious issue to be tried or that the balance of convenience lay
with the Applicant - Further, that the interests of the Applicant staying the operation of the declaration was overcome by the
interests of the employer in availing itself of the benefit of the declaration, that there was no exceptional circumstances
requiring that the Respondent be deprived of the fruits of its order and that the equity, good conscience and the substantial
merits of the case lay with a dismissal of the application - Dismissed - The Australian Workers' Union, West Australian
Branch, Industrial Union of Workers -v- BHP Iron Ore Ltd - PRES 2 of 2001 - President - SHARKEY P - 06/02/01 - Services
to Mining............................................................................................................................................................
Conference referred re termination of employment - Applicant Union argued that the termination of Applicant was harsh, oppressive
and unfair and contrary to s.84AA of the Workers Compensation Act, s.41 of the Minimum Conditions of Employment Act
and Clause 34 of the Burswood International Resort Casino Employees Industrial Agreement 2000 - Further, that the
Respondent's action was taken substantially because Applicant was the President of (BRUE) and was being discriminated
against and the process and planning for his termination was flawed in that it was not shared with him and he was not trained
to apply for other positions nor did the Company sought to find him an alternative position - Respondent argued that with the
arrival of a new CEO, and constraint on the budget, the managers were required to review their operations and, subsequently
the manager Environmental Services made changes to his operation which impacted on the Applicant's duties - Further,
Applicant was to be terminated unless he found suitable alternative position, as he could not fulfil the requirements of his
original contract as an Environmental Systems Attendant due to his injury - Commission reviewed authorities, Acts and found
on evidence that it was plausible and more likely that the Applicant's duties were diminished due to a legitimate drive for
efficiency, that there had been no discrimination due to him being a delegate and that evidence proved that his duties had not
been cut because of this - Commission exercised its judgement according to equity, good conscience and the substantial merits
of the case and found that, to so swiftly terminate Applicant's employment if he himself does not find an alternative position,
particularly given the spirit of s.84AA, would be harsh and unfair - Further, the Respondent should have engaged in a fuller
exploration of options for Applicant and recommended that this take some months including appropriate training - Ordered
Accordingly - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Burswood
Resort (Management) Ltd - CR 350 of 2000 - WOOD,C - 02/02/01 - Accommodatn, Cafes&Restaurants..............................
1
Appeal against Decision of Commission In Court Session (81WAIG35) re joinder of respondents to award - Appellants argued that
the majority of the CICS erred in law in failing to comply with the requirements of s29A(2) of the I.R. Act 1979 in hearing the
applicant at first instance - Counsel for the Respondent argued that the intent of s29A was clear in that the section was
designed to provide for notice of applications to parties that would otherwise not receive notice of the application - Further, it
was contended by Counsel for the respondent that the addition of named respondents to the award did not alter the "scope" of
the award so as to attract s29A(2) - Industrial Appeal Court applied decision in "Australian Meat Industry Employer's Union v
Stewart Butchering Co Pty Ltd (1993)(73WAIG1196)", and agreed with the Learned President's observation that the alteration
of named respondents to an award was a variation to the "scope" of the award so as to attract the provisions of s29A - IAC was
of the view that the appeals should be allowed and the matters remitted to a single commissioner to be dealt with according to
law after the provisions of s29A of the I.R. Act have been complied - Further, IAC added that if the intention of Parliament
was that s29A(2) should apply to common rule awards, then the section should be amended to say so - Upheld and Remitted Airlite Cleaning Pty Ltd -v- Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch IAC 8 & 9 of 2000 - Industrial Appeal Court - Kennedy J./Scott J./Parker J. - Other Services..............................................
2
Appeal against Decision of Industrial Magistrate (unreported) and Appeal against Decision of Commission (80WAIG4419) re unfair
dismissal - Preliminary application - Respondent argued on a number of grounds including that the appeal was incompetent
and that it had been brought frivolously and vexatiously with the object of delaying and prejudicing the fair trial of the
proceedings before the Magistrate - Further, Respondent sought orders that Appeal No. FBA 7/2000 be struck out and that
Appellant pay the costs of and incidental to the proceedings - Full Bench found on a number of reasons that the appeal was
competent, that it was premature and unnecessary, at this stage, to rule on the issues of frivolous and vexatious, and that there
was prejudice by the prospect of irremediable exclusion, therefore, having regard to the equity, good conscience and the
substantial merits of the case, dismissed the application to dismiss for want of prosecution - Appeal Nos. FBA7 and FBA43 of
2000 - Respondent argued that there was irresistible inference that the appeal was brought frivolously and vexatiously, that
Appellant's appeal should not be allowed to be withdrawn and that, given the length of time that the breach of the procedural
rules had continued, the reasons for the breach and the fact that respondent and the administration of the court's business had
been prejudiced, then both appeals should be struck out - Appellant's Counsel argued that he had no objection to the appeals
being dismissed rather than withdrawn and he offered no argument in support of the appeals - Full Bench found that the most
satisfactory way of dealing with the appeals with some finality, and to which course there was no objection in any event, was
to dismiss the appeals by way of determination of the appeals - Dismissed - Chubb Security Australia Pty Ltd -v- Mr PR
Danson - FBA 7,43 of 2000 - Full Bench - SHARKEY P/COLEMAN CC/FIELDING C - 26/07/00 - Other Business Services .
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4

Application for stay of operation of Order made by the Chairperson of the "Coal Industry Tribunal" in Application No. 2/2001
(81WAIG731) pending appeal to Full Bench - Applicant argued on the following: "there was a serious question to be tried in
respect of the grounds upon which the Applicant seeks a review of the Order, the circumstances justify the making of an order
staying the operation of the Order as the Applicant has, and will, continue to suffer loss and damage should the Order not be
stayed and the Respondent and its members will suffer no prejudice if the Order is so stayed" - Further, Applicant sought relief
that the decision of the Tribunal should be stayed, insofar as it purports to restrain the Applicant from continuing the changes
outlined in the letter dated 31 January 2001 referred to in the Order - Respondent opposed the application - President applied
Principles pursuant to the "Coal Act" in applications for a stay, and reviewed relevant sections of the "Coal Act", the EBA and
evidence and found on a number of reasons that there was no serious issue to be tried as there was an "industrial dispute"
within the meaning of s.3 and s.10 of the Coal Act, and that jurisdiction existed and exists in the Tribunal to make such Order Further, President found that it would not deprive a "successful party" of the fruits of an Order such as this and that Applicant
had not established that an Order should be made in its favour because it had not established that the equity, good conscience
and the substantial merits of the case, or that the balance of convenience lay with it - Dismissed - Griffin Coal Mining
Company Pty Limited -v- The Coal Miners' Industrial Union of Workers of Western Australia, Collie - PRES 3 of 2001 President - SHARKEY P - 01/03/01 - Coal Mining .....................................................................................................
Application pursuant to s.49AB(3) of the I.R. Act re dispute regarding "right of entry" - Parties sought Commission's assistance to
determine a dispute as to whether representatives of the union were empowered to enter premises of the employer - Applicant
union sought Orders that the initial Application No. C242 of 2000 be joined to this application, second, that accredited union
representatives have the right to enter Respondent's premises in accordance with the right of entry provision of the Award and
thirdly, the Respondent or its agents should not hinder representatives of the union from exercising their right of entry Respondent argued there was no jurisdiction under s.49AB(3) for the Commission to entertain the application - Commission
reviewed authorities, relevant sections of the I.R. Act, and Award and found that the general powers of entry which were
prescribed by the effect of s.49AB(1) could only be exercised for the purpose of dealing with an industrial matter after
procedures which are set out in the section have been executed and that had not occurred in this case - Further, Commission
concluded that it was bound to accept as a proper interpretation and statement of the law, the views of His Honour in Zaknich
(ibid), that a union official was only at liberty to remain upon premises of an employer employing union labour and the
consequence of that interpretation of the relevant provisions was that the BGC site could not be regarded as a premises of that
kind - Dismissed - The Western Australian Builders' Labourers, Painters & Plasterers Union of Workers -v- Homestyle Pty Ltd
T/as BGC Construction & Others - APPL 1456 of 2000 - GREGOR C - 20/02/01 – Construction........................................
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Application re unfair dismissal - Preliminary issue re jurisdiction - Respondent argued that Commission lacked jurisdiction to deal
with the applications as both employees were casual and pursuant to the Federal Workplace Relations Act 1996 and
Regulations, were excluded from the operation of unfair dismissal procedures, there being a direct inconsistency between the
Federal and State Acts - Respondent argued that consumption of alcohol on duty and a series of events which amounted to
behaviour and an attitude on the part of applicant (Mr Rushton) was the reason for termination - Applicant (Mr Rushton)
defended the allegations and for most part agreed that they occurred but he viewed them as trivial - Applicant (Mr Cairns)
argued that he felt intimidated and threatened by another officer following an incident, that after respondent investigated the
incident, he was told that he would stay on and be offered work but that never happened - Commission reviewed authorities,
relevant sections of the Federal Act, the Australian Constitution and found that there was no inconsistency between the Federal
Workplace Relations Act 1996 and the WA I.R. Act 1979 and hence the Commission had jurisdiction to hear the matter Commission determined (in a further Reasons for Decision) that the nature of the applicants' employment relationship in all
aspect was casual - Further, Commission found on evidence that the respondent was not prepared to continue to roster Mr
Cairns away from his intimidator and unless Mr Cairns had that guarantee then he was not prepared to work for the respondent,
therefore, there had been no dismissal of Mr Cairns and hence that being the fact there was no jurisdiction for the Commission
and accordingly dismissed his application for want of jurisdiction - Commission further found that Mr Rushton did consume
alcohol and fall asleep whilst on duty, therefore, having regard to the Undercliffe case (65WAIG385) the decision to dismiss
him on notice was not unfair, harsh or oppressive in all circumstances - Applications Dismissed - Mr A Cairns -v- The West
Australian Turf Club - APPL 795,809,827 of 2000 - WOOD,C - 15/09/00 – Sport............................................................
Application re unfair dismissal - Applicant argued that his summary dismissal for alleged misconduct was unfair because he was not
given an opportunity to discuss that or given a proper induction or training on the job and was not given counselling or support
from his superiors - Further, Applicant sought reinstatement originally but argued at hearing that this would be impracticable
and sought six months compensation as alternative - Respondent argued that Applicant had not conducted himself in a
professional manner and dismissal was the only real option considered due to the seriousness of the Applicant's actions Commission found that the Applicant knew full well of the seriousness with which the employer might view his financial
predicament, that the employer had every right to lose trust in him, and that he clearly knew that his job was in jeopardy,
therefore the dismissal was not unfair, harsh or oppressive - Dismissed - Mr BJ Gardner -v- Police & Nurses Credit Society
Ltd - APPL 1937 of 1999 - WOOD,C - 14/03/01 – Finance ..........................................................................................
Application re unfair dismissal - Preliminary point re jurisdiction - Applicant argued he was dismissed unfairly, harshly and
oppressively after failing an alcohol test on his way to the site - Respondent argued that, in accordance with Clause 15 of the
John Holland Construction & Engineering Pty Ltd Rail Infrastructure Maintenance Agreement 1996-1999 [MFIA1] and
Clause 5 of the Rail Infrastructure Maintenance Award 1996 [MFIA2], Commission did not have jurisdiction to deal with the
matter - Commission reviewed relevant sections of the award and found that the relevant part of the award for the purposes of
the matter at hand, was Clause 10 of the Award and not Clause 5 - Further, Commission reviewed authorities and found that a
person subject to the award and agreement in question may still make an application pursuant to s29(1)(b)(i) of the I.R. Act,
1979 as there was no provision in the award or agreement, for that purpose, excluding them from the State Commission or
directing the parties in cases of termination to the Australian Industrial Relations Commission, therefore Commission had
jurisdiction to deal with the application - Reasons for Decision Issued - Mr PA Renwick -v- John Holland Construction &
Engineering Pty Ltd ACN 004 282 268 - APPL 571 of 2000 - WOOD,C - 09/02/01 - General Construction ..........................
Conference referred re unfair dismissal and contractual entitlements - Matter remitted back to Commission with instruction that it be
dealt with "according to law" and in accordance with the reasons for decision of the Full Bench - Applicant sought
compensation for loss of income and in addition, for injury sustained as a result of his dismissal - Further, Applicant Union
argued that whatever formula was used to assess compensation, Applicant was entitled to the maximum allowable under the
Industrial Relations Act - Respondent argued that the Applicant should be compensated for something less than the maximum
allowable under the Act and drew attention to the fact that he was subject to criticism which led to other proceedings in the
Commission before his termination - Commission reviewed various tests cases, relevant sections of the I.R. Act and
Workplace Relations Act 1996 and found that the onus was on the employer to establish that the employee had failed to
mitigate his loss and the employer had simply not discharged that onus - Further, that in the present case, the task of assessing
compensation was made more difficult than usual because the evidence as to the Applicant's earnings at the time of dismissal
and subsequently are at best scant, and that may be due in part to the fact that so much time had lapsed since Applicant's
dismissal - Commission concluded that Respondent should pay Applicant compensation for dismissal found to have been
unfair by the Full Bench - Granted. - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -vBarminco Pty Ltd - CR 186 of 1998 - FIELDING C - 05/11/98 - Services to Mining.........................................................
Conference referred re termination by redundancy - Applicant Union argued that Applicant's position was full -time at the time she
commenced her long service leave, that it was to that position that she returned following her leave, that the decision taken by
Respondent was to make redundant that full-time position, therefore, Applicant's redundancy entitlements are to be calculated
on the basis of the full-time hours she had previously worked - Further, Applicant Union sought a Declaration that the
reference to "each year of completed years of service" referred to in Clause 5(a) - Severance Pay of the ECCRU Enterprise
Bargaining Agreement 1999 means "each calendar year of employment" - Commission found on evidence that Applicant was
notified of the reduction in her hours, that the change did not so much restructure the position but reduced its hours from 37.5
to 22.5 and that the position which was abolished by Respondent was the one which had 22.5 hours per week - Further,
Commission reviewed Clause 5 of the ECCRU Enterprise Bargaining Agreement 1999 and found the "completed service"
referred to in that clause refers to the employee attending for work and performing work pursuant to her contract of
employment, therefore, Applicant was entitled to two weeks' pay for each year where her service was complete for that year,
that is for each year that she attended for work and worked in accordance with her contract of employment - Commission
adjourned the matter inviting the parties to provide an agreed minute of any Order to issue in the matter but subsequently
Applicant filed a Notice of Discontinuance - Discontinued - Australian Liquor, Hospitality and Miscellaneous Workers Union,
Western Australian Branch -v- Ethnic Child Care Resource Unit - CR 32 of 2000 - BEECH C - 08/11/00 - Community
Services ..............................................................................................................................................................
2
Appeal against decision of Commission (80 WAIG 4482) re unfair dismissal and contractual entitlements claims - Appellant argued
that the Commission erred in holding that it did not have jurisdiction to hear and determine the application - Appellant sought
that the Full Bench overrule previous decisions if not distinguishable on the facts - Respondent argued that if the appeal was
upheld, the matter should be remitted - Full Bench had already observed that it should not overrule a previous decision unless
it had a conviction that that decision was wrong - Full Bench found that the actual work was performed geographically outside
the jurisdiction, but it was performed by an employee in an industry within the jurisdiction - Full Bench found the Commission
had correctly made findings on the claims and the Appellant should not be disadvantaged by re-opening matters – In
Supplementary Reasons, Majority of Full Bench had granted an adjournment to seek legal advice - Upheld - Mr MA Tranfield
-v- Ray Douglas Parker - FBA 46 of 2000 - Full Bench - SHARKEY P/BEECH C/SMITH, C - 03/04/01 - Oil and Gas
Extraction ...........................................................................................................................................................
Complaint re Breach of Workplace Agreement Act 1993 - Complainant argued that he was unfairly, harshly or oppressively dismissed
and sought reinstatement or compensation and recovery of costs - Defendant argued that complainant’s performance and
conduct constituted serious breaches of his contract of employment, which justified his dismissal - Industrial Magistrate found
on evidence that complainant acted in an honest, open and frank way with respect to the formation of his prospective
counselling business - IM further found that defendant failed to call witnesses to substantiate claims to discharge its
evidentiary burden concerning the issue, that there was no foundation for the termination of complainant's employment, and
that on balance, complainant was unfairly dismissed - IM found that as reinstatement was not a realistic option, complainant
was entitled to recover lost earnings - Proven - Mr PJ Moss -v- Serenity Lodge Inc - CP 216 of 1999 - Industrial Magistrate Cicchini IM - 07/12/00 - Community Services............................................................................................................
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Application re unfair dismissal and contractual entitlements divided re monies paid equal to shares and options - Applicant argued that
notice was given that he wished to exercise the liberty granted in relation to the options and shares and sought an order for the
benefit denied be paid in an amount of money equal to the value of the shares and options - Further, the issue to be determined
was of jurisdiction and whether the Commission had the power to award a sum of money where specific performance of a
benefit under a contract cannot be ordered - Respondent argued that the Commission did not have the jurisdiction to hear and
determine the matter because it was not a claim for a benefit he was entitled to under his contract of service, that is, he claimed
instead a sum of money equal to the value of shares and options - Further, Respondent argued that the jurisdiction was not
available because a claim for damages for a breach of contract was not an industrial matter as defined in that it did not relate to
rights and duties of employers' employees, instead it related to failure to allow benefits under contract of services, that is
damages for breach of contract and that it did not sufficiently relate to rights and duties of an employer and employee Commission referred to various authorities and found that the Commission had the jurisdiction and power to deal with this
matter and that this was an industrial matter capable of being referred under section 29 - Order Issued - Ms E Gribble -vEileen and Doug Krepp - APPL 74 of 1999 - GREGOR C - 12/03/01 – Technology..........................................................
Conference re withdrawal from an unregistered agreement - Applicant sought an Order that Respondent continue to be bound by and
observe the terms and conditions of an unregistered industrial agreement, and an Interim Order to continue the effect of the
Agreement pending the hearing and determination of the substantive claim - Preliminary issue re jurisdiction - Counsel for the
Respondent argued that Commission lacked jurisdiction to entertain the matter, given that a ground of the application
amounted to an application to enforce the BHP Iron Ore Enterprise Bargaining Agreement 1997 (EBA III) - Further, the
application also sought the imposition of an agreement on non-consenting parties, therefore, the application was one involving
the exercise of judicial power and beyond the jurisdiction of the Commission - Commission reviewed authorities and found on
a number of reasons, that the present claim for an order was one that was properly characterised as one seeking an order of the
Commission, to create future rights and obligations, albeit reflecting the terms and conditions of the Agreement and this would
entail the exercise of arbitral and not judicial power - Further, because the Commission may be called upon to interpret the
terms of EBA III, as part of the proceedings, does not of itself, fundamentally change the character of the matter, therefore the
present claim was within the Commission's jurisdiction - Commission further reviewed authorities and found that the issue
regarding the jurisdiction to impose a s.41 agreement on a non consenting party, does not arise in this matter - Order Issued CONSTRUCTION, MINING, ENERGY & Others -v- BHP Iron Ore Pty Ltd – APPL C 60 of 2001 - KENNER C - 14/03/01 Metal Ore Mining.................................................................................................................................................
Application re unfair dismissal - Applicant argued that termination was harsh, oppressive and unfair, that the effect was immediate
without notice, that the unfairness was compounded through his inability to refute any allegations of misconduct because at the
time of the dismissal none had been made and that he was not given any information concerning those allegations in the letter
of termination - Respondent argued that the dismissal followed months of mismanagement and misconduct by Applicant Commission reviewed authorities and found on evidence that on balance, Applicant was not given a "fair go" as an employee
and his dismissal was, therefore harsh and unfair - Further, that reinstatement was impracticable and awarded compensation to
the Applicant - In Supplementary Reasons For Decision, Respondent argued a motion to reopen and to make further
submissions concerning the quantum of compensation - Respondent argued there was no loss that the Applicant could point to
because in the period in which he was unemployed he did not attempt to sufficiently mitigate his loss - Commission applied the
law relating to finding of loss and injury and the assessment of compensation and found that in all of the circumstances it was
appropriate that an award be made to Applicant for loss and injury - Order Issued - Mr I Lawless -v- Ghirardi Restaurant Pty
Ltd (ACN 081 550 469) - APPL 1822 of 1999 - GREGOR C - 19/01/01 - Accommodatn, Cafes&Restaurants........................
Applications re unfair dismissal - Applicants argued that dismissal was harsh, oppressive and unfair - Respondent argued that at the
time the decision was made to terminate Applicants, the financial state of the company was poor and the company had little
cash flow as it was building stock and not making sales - Commission reviewed authorities, clauses 32 and 32A of the Award
and found that the termination of Applicant (Myles) was unfair because Respondent failed to pay him a severance payment Further, the manner of dismissal was harsh because no discussions took place as required by clauses 32 and 32A of the Award
and s.32 of the Minimum Conditions of Employment Act, and ordered that Applicant (Myles) be paid a global award by
Respondent as compensation and that his contractual benefits claim dismissed - In the case of Applicant (Wigham),
Commission was satisfied that he had made out a case that the selection process for dismissal was unfair - Further,
Commission found that Applicant (Wigham) was unfairly dismissed, that reinstatement was impracticable and ordered that he
be paid by the Respondent eight weeks' remuneration and eight weeks' ordinary pay, together with $10.00 tool allowance and
$25.00 service allowance for each week - Orders Issued - Mr TW Wigham -v- SFM Engineering Pty Ltd - APPL 1375,1384 of
2000 - SMITH, C - 06/04/01 - General Construction....................................................................................................
2
Appeal against decision of Commission (81 WAIG 721) re use of contractors - Appellant argued that the Commission erred by not
determining the question of available reasonable hours and not placing sufficient weight on the evidence of a reversed
overtime ban by the Respondent - Respondent argued that the contracting out was consistent with the provisions of the award Full Bench found that the central issue was whether on the evidence it was open to find that no employee would suffer any
"detrimental effect" within the meaning of the award in relation to his/her available hours of work by using contractors and that
it was open to the Commission to so find - There was no question of a reduction in overtime, instead the Respondent proposed
that the status quo be maintained - Dismissed - The Australian Workers' Union, West Australian Branch, Industrial Union of
Workers -v- BHP Iron Ore Ltd - FBA 2 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/FIELDING C - 16/05/01 - Metal
Ore Mining..........................................................................................................................................................
Application for an order revoking an order reinstating an unfairly dismissed employee - Applicant Employer argued that S23A(3) of
the IR Act created a right for it to refuse to obey an order for reinstatement and the Commission must therefore issue an order
for compensation- Respondents argued that it was not open for the Applicant to bring the application, the Respondent
Employee's attitude had been the subject of the original hearing, reinstatement was not a popularity issue and the Commission
had discretion - Commission reviewed authorities and found that if the process of revocation was automatic it would render the
power to reinstate nugatory and that power was discretionary - Commission found it was not open in the application to
consider further evidence on a point that was already decided - Commission had considered the employee's attitude and
behaviour and reinstatement had more potential benefit to him - Dismissed - Iluka Resources Limited & Other -v- Mr MA
Rulyancich & Others - APPL 432 of 2001 - BEECH C - 01/06/01 - Other Mining ............................................................
INTERVENTION
2
Application for Orders pursuant to Section 72A of the Industrial Relations Act - Full Bench issued a numbers of orders and directions
to expedite the determination of the Application on 5 September 2000 - Full Bench also adjourned hearing at the request of
both parties - Full Bench granted and ordered procedural applications - Applicant Union sought orders that the Merchant
Service Guild (MSG) has the right to represent under the Act, to the exclusion of the Civil Service Association (CSA) the
industrial interests of all Fisheries Officers employed in the Fisheries Department of Western Australia by the Executive
Director Fisheries who are eligible for membership of the MSG and that the CSA does not have the right under the Act to
represent the industrial interests of any Fisheries Officers - The grounds for the application are that the Applicant Union is best
placed to represent the industrial interest of the Fisheries Officers because in the context of the enterprise the Applicant is the
recognised principle union in relation to maritime employees and can commit greater resources and overall industry experience
to protect the interests of those employees engaged in the maritime industry and would be better placed to promote and
facilitate successful enterprise bargaining and that the orders sought are consistent with the objects of the Act - CSA argued
that it had constitutional coverage of the Fisheries Officers and is a large existing organisation which does and is able to
provide a wide variety of services and which has substantially provided resources to enable that to occur - Full Bench found
that the CSA at all material times, had and has the capacity to properly and efficiently represent Fisheries Officers and has
done so - Further, Full Bench found that the Fisheries Officers are ineligible to join MSG under its eligibility rule and that the
MSG has no constitutional coverage of Fisheries officers - Full Bench concluded that the Applicant Union did not establish a
substantial case - Dismissed - Merchant Service Guild of Australia, Western Australian Branch, Union of Workers -v- (Not
applicable) - FBM 3 of 2000 - Full Bench - SHARKEY P/SCOTT C./KENNER C - 15/02/01 - Government Administration....
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1
Appeal against Decision of Commission In Court Session (80WAIG4508) re terms and conditions of employment, redundancy
payments and superannuation schemes - Appellants argued that CICS erred in law by purporting to give retrospective effect to
order 1, that the base salary and roster allowance of each letter of offer employees be increased and erred in law in finding that
following the merger, the Appellant's Mid-West operations were quickly restored to profitability or giving consideration to
other factors when there was no evidence to support this finding - Further, Appellants argued that the Commission erred in law
in making orders in relation to Iluka Resources Limited where there was no industrial matter between it and the Respondents
and erred in law by acting on the irrelevant consideration that RGC Mineral Sands Ltd had previously offered a limited choice
of superannuation funds to its employees and having regard to a Superannuation scheme which applied to Workplace
Agreement employees and granting liberty to apply to the award employees of Iluka Resources Limited and Iluka Mid-West
Limited when the industrial matter between Appellants and Respondents did not relate to the award employees - Industrial
Appeal Court found that the CICS had the power to give retrospective effect to its order awarding an increase in salaries and
allowances, that there was revealed an evidentiary basis on which the CICS could properly make the challenged finding that
profitability was quickly restored for the Mid-West operations following the Merger - Further, IAC found that it was a matter
for the CICS to find whether an order to enable letter of offer employees to become members of the Iluka Resources Limited
fund was appropriate as a matter of equity, good conscience and the substantial merits of the case - IAC found that no grounds
had been made out and failed to be persuaded thus Appeal dismissed - Dismissed - Iluka Midwest Limited & Other -vCONSTRUCTION, MINING, ENERGY & Others - IAC 5 of 2000 - Industrial Appeal Court - Kennedy J./Anderson J./Parker
J. - 08/02/01 - Other Mining....................................................................................................................................
4

763

Application for stay of operation of a direction of the Commission in Application Nos. 1693, 1710, 1711, 1712, and 1713 of 2000
(81WAIG936, 1068) pending Appeal to Full Bench - Appellant Employer argued that Commission in the exercise of its
discretion failed to give proper weight and consideration to the following matters that, it was not in the public interest to order
the discovery of confidential communications between employers and their industrial relations advisers and that such
documents were not and could not be relevant to the matters at issue in the substantive case - Respondents argued that to stay
the operation of the order might have the effect of delaying the final hearing and determination of the matter, a delay which
could not be compensated for in money, even if Respondents were successful - President found that the principles applicable
for a stay should be applied and that the decision appealed against was a discretionary decision and that to succeed on appeal
Appellant would have to establish that the exercise of discretion was miscarried in accordance with the principles - Further,
President found that an appellate court should exercise caution in undertaking to review a decision on a matter of practice or
procedure and that the stay of operation had not been established and therefore, there should not be interference by the
President with an interlocutory order - Dismissed - Cable Sands (W.A.) Pty Ltd -v- Mr R Sullivan & Others - PRES 5 of 2001
- President - SHARKEY P - 19/03/01 - Mineral..........................................................................................................

998

Application to vary award to insert Freedom Of Choice provisions - Applicant argued application was consistent with the RGC Case
(80 WAIG 2437), that workers entering the industry were being denied the right to have their wages and conditions fixed by
the Commission as correct and proper wages for the work performed - Applicant argued that the mandatory imposition of
Workplace Agreements as pre -conditions of employment had contributed to the lowering of wages throughout the industry Applicant Union argued the application was an extension of the award safety net to prospective employees - The Minister and
various persons and organisations registered and unregistered sought to intervene - Respondents and intervenors argued that
the Commission had no jurisdiction to vary the award as the proposed amendment did not give rise to an industrial matter or
were beyond the Commission's power Respondents and intervenors argued that an offer of conditional employment did not
constitute a refusal to employ - Further that the award was outdated and inflexible and did not satisfy the current demands of
the industry - CICS allowed the intervention and joinder of various parties and gave reasons therefore - CICS reviewed
authorities and found that the RGC Case could be distinguished and that the application related to a refusal to employ any class
of persons and was therefore an industrial matter- CICS addressed the admissibility of evidence, public Interest, equity ,good
conscience and the substantial merits of the case, the Wage Fixing Principles and found that the application should be granted However, CICS found that having regard to the jurisdiction arguments in respect of the refusal to employ and the
uncontroverted evidence that some prospective employees wished to be employed under the t the terms of a Workplace
Agreement that the award should be varied in terms specified by the Commission - CICS determined that it could not
retrospectively apply a recruitment provision and there were no special circumstances to grant retrospectivity - In
supplementary reasons following Speaking to the Minutes, CICS a change sought reflected the intention of the Commission,
no reason for the clause to be limited to named parties, whereas others would add a dimension not envisaged or would present
practical problems - Granted in part - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch -v- Airlite Cleaning Pty Ltd & Others - APPL 975 of 2000 - Commission in Court Session - SCOTT C./KENNER
C/SMITH, C - 19/04/01 - Property Services...............................................................................................................

1162

Conference re unfair dismissal - Applicant Union argued that dismissal of member was unlawful because it was contrary to the Order
issued by Commission in CR350 of 2000 (81WAIG699) re exploring options and providing appropriate training to member Further, Applicant Union argued that an Order be issued that member be reinstated to position held by him immediately prior
to his dismissal and that the parties agree to the duties to be performed by member - Respondent argued and questioned the
jurisdiction of the Commission to issue such an order and says that member was dismissed for continued and wilful refusal to
obey a lawful and reasonable instruction - Commission found that it had the jurisdiction to issue such an order and issued an
order that Respondent not dismiss member from his employment which also allowed the parties liberty to apply to vary, cancel
or revoke this Order - Interim Order issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western
Australian Branch -v- Burswood Resort (Management) Ltd - C 89 of 2001 - BEECH C - 30/04/01 – Hospitality....................

1248

JURISDICTION
Application re unfair dismissal - Applicant argued dismissal was harsh, oppressive and unfair because she withdrew her resignation
after the decision of the Respondent not to accept it and presented herself for work in accordance with that decision after the
two months unpaid leave expired but was requested to leave the premises - Respondent argued Commission did not have
jurisdiction to deal with the matter as the Applicant resigned from the employment - Commission found that although the
Applicant sought to withdraw her resignation, her purported withdrawal was ineffective as the Respondent's Office Manager
accepted her resignation and although it was tentatively argued on behalf of the Applicant that a new contract of employment
was entered into when the Applicant was asked to report for work, that argument was not supported by the evidence - An
Order was issued dismissing the application - Dismissed - Ms VE Little -v- Women's Legal Services Inc (WA) - APPL 550 of
2000 - SMITH, C - 12/12/00 – Legal........................................................................................................................

296

3

2

Appeal against Decision of Commission (80WAIG4829) re Dismissed application re Unfair Dismissal - Appellant argued that the
learned Commissioner erred in law in dismissing the Appellant's claim pursuant to section 27 and erred in law in failing to
exercise jurisdiction pursuant to section 26 - Further, the learned Commissioner erred in law and in fact in failing to give
sufficient weight to the evidence of the Appellant with respect to the conciliation conference and application of the equitable
doctrine of promissory estoppel - Respondent argued that an agreement was reached between the parties at the conciliation
conference in the AIRC at the satisfaction of the Appellant and the Respondent acted on good faith - Full Bench found that it
was open for the Commissioner to find as she did and that there was no error in the exercise of her discretion and the Appeal
was not made out - Dismissed - Mr B Campbell -v- Kimberley Building Supplies - FBA 48 of 2000 - Full Bench - SHARKEY
P/BEECH C/SMITH, C - 06/02/01 - Building Structure Services ...................................................................................
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2
Appeal against decision of the Commission (80WAIG3334) re wrongful dismissal of seven officers - Appellants argued the
Commissioner erred in law and in excess of jurisdiction, that the application before him was not an industrial matter and that
he had considered Affidavit and other material which was not evidence in the proceedings - Respondent union argued that the
Commissioner of Police breached his agreement with those dismissed officers by not deciding this issue pursuant to s.23 of the
Police Act 1892 and Regulations, and acted harshly or oppressively in acting pursuant to s.8 of that Act - Full Bench found that
since the Commissioner of Police is not the Crown, discharging an officer cannot be seen as an act done at the will or pleasure
of the Crown and accordingly it was wrong to do so without affording natural justice or procedural fairness, and further found
that the Commissioner of Police was not the employer of Police Officers, the Minister was, that Police Officers were
indubitably officers of the Crown and not employees, that there was no jurisdiction in the Commission to hear and determine
the application, and having considered all of the material and submissions upheld the Appeal and quashed the decision at first
instance, it being a nullity and having been made without jurisdiction - Ordered Accordingly - The Honourable Minister of
Police & Other -v- Western Australian Police Union of Workers - FBA 38 of 2000 - Full Bench - SHARKEY P/FIELDING
C/SCOTT C. - 14/11/00 – Police .............................................................................................................................
2

356

Application for Orders pursuant to Section 72A of the Industrial Relations Act - Full Bench issued a numbers of orders and directions
to expedite the determination of the Application on 5 September 2000 - Full Bench also adjourned hearing at the request of
both parties - Full Bench granted and ordered procedural applications - Applicant Union sought orders that the Merchant
Service Guild (MSG) has the right to represent under the Act, to the exclusion of the Civil Service Association (CSA) the
industrial interests of all Fisheries Officers employed in the Fisheries Department of Western Australia by the Executive
Director Fisheries who are eligible for membership of the MSG and that the CSA does not have the right under the Act to
represent the industrial interests of any Fisheries Officers - The grounds for the application are that the Applicant Union is best
placed to represent the industrial interest of the Fisheries Officers because in the context of the enterprise the Applicant is the
recognised principle union in relation to maritime employees and can commit greater resources and overall industry experience
to protect the interests of those employees engaged in the maritime industry and would be better placed to promote and
facilitate successful enterprise bargaining and that the orders sought are consistent with the objects of the Act - CSA argued
that it had constitutional coverage of the Fisheries Officers and is a large existing organisation which does and is able to
provide a wide variety of services and which has substantially provided resources to enable that to occur - Full Bench found
that the CSA at all material times, had and has the capacity to properly and efficiently represent Fisheries Officers and has
done so - Further, Full Bench found that the Fisheries Officers are ineligible to join MSG under its eligibility rule and that the
MSG has no constitutional coverage of Fisheries officers - Full Bench concluded that the Applicant Union did not establish a
substantial case - Dismissed - Merchant Service Guild of Australia, Western Australian Branch, Union of Workers -v- (Not
applicable) - FBM 3 of 2000 - Full Bench - SHARKEY P/SCOTT C./KENNER C - 15/02/01 - Government Administration....

380

Application re unfair dismissal - Preliminary point re jurisdiction was raised by the Respondent and it was agreed by both parties to
allow the Commission to decide the point on the basis of written submissions - Applicant maintained that the date on which he
was advised that his employment was to be terminated in two week's time was not the date on which he was terminated Respondent maintained that was the date on which the Applicant was terminated therefore the application was lodged outside
the 28 day time limitation - Commission found on the basis of written submissions that the Applicant's employment was in fact
terminated on the date he was advised and that the application was lodged out of time - Accordingly an Order was issued
striking out the application for want of jurisdiction - Dismissed - Mr BE Campin -v- Auto Auctions (WA) Pty Ltd (ACN 082
824 468) t/as WA Auto Auctions - APPL 1591 of 2000 - BEECH C - 29/01/01 ................................................................

674

Applications re contractual entitlements - Applicants argued that they were entitled to payment of a retainer and two weeks' pay in
lieu of notice as these entitlements arose from their contracts of employment - There was no appearance or argument from
Respondent - Commission determined the nature of the relationships between the parties and found that the relationships were
those of employees and employers respectively - Further, Commission found that the Applicants were each employees of the
Respondents, that the Applicants were entitled to the payments of a retainer and payments in lieu of notice - Ordered
accordingly - Mr AP Gilbride -v- Fast Net Publishers Group - APPL 94,177,231,232 of 2000 - SCOTT C. - 21/07/00 - Printg,
Publishg & Rcdd Media ........................................................................................................................................

686

1

4

Appeal against Decision of Commission In Court Session (80WAIG4508) re terms and conditions of employment, redundancy
payments and superannuation schemes - Appellants argued that CICS erred in law by purporting to give retrospective effect to
order 1, that the base salary and roster allowance of each letter of offer employees be increased and erred in law in finding that
following the merger, the Appellant's Mid-West operations were quickly restored to profitability or giving consideration to
other factors when there was no evidence to support this finding - Further, Appellants argued that the Commission erred in law
in making orders in relation to Iluka Resources Limited where there was no industrial matter between it and the Respondents
and erred in law by acting on the irrelevant consideration that RGC Mineral Sands Ltd had previously offered a limited choice
of superannuation funds to its employees and having regard to a Superannuation scheme which applied to Workplace
Agreement employees and granting liberty to apply to the award employees of Iluka Resources Limited and Iluka Mid-West
Limited when the industrial matter between Appellants and Respondents did not relate to the award employees - Industrial
Appeal Court found that the CICS had the power to give retrospective effect to its order awarding an increase in salaries and
allowances, that there was revealed an evidentiary basis on which the CICS could properly make the challenged finding that
profitability was quickly restored for the Mid-West operations following the Merger - Further, IAC found that it was a matter
for the CICS to find whether an order to enable letter of offer employees to become members of the Iluka Resources Limited
fund was appropriate as a matter of equity, good conscience and the substantial merits of the case - IAC found that no grounds
had been made out and failed to be persuaded thus Appeal dismissed - Dismissed - Iluka Midwest Limited & Other -vCONSTRUCTION, MINING, ENERGY & Others - IAC 5 of 2000 - Industrial Appeal Court - Kennedy J./Anderson J./Parker
J. - 08/02/01 - Other Mining....................................................................................................................................

763

Application for stay of operation of Order made by the Chairperson of the "Coal Industry Tribunal" in Application No. 2/2001
(81WAIG731) pending appeal to Full Bench - Applicant argued on the following: "there was a serious question to be tried in
respect of the grounds upon which the Applicant seeks a review of the Order, the circumstances justify the making of an order
staying the operation of the Order as the Applicant has, and will, continue to suffer loss and damage should the Order not be
stayed and the Respondent and its members will suffer no prejudice if the Order is so stayed" - Further, Applicant sought relief
that the decision of the Tribunal should be stayed, insofar as it purports to restrain the Applicant from continuing the changes
outlined in the letter dated 31 January 2001 referred to in the Order - Respondent opposed the application - President applied
Principles pursuant to the "Coal Act" in applications for a stay, and reviewed relevant sections of the "Coal Act", the EBA and
evidence and found on a number of reasons that there was no serious issue to be tried as there was an "industrial dispute"
within the meaning of s.3 and s.10 of the Coal Act, and that jurisdiction existed and exists in the Tribunal to make such Order Further, President found that it would not deprive a "successful party" of the fruits of an Order such as this and that Applicant
had not established that an Order should be made in its favour because it had not established that the equity, good conscience
and the substantial merits of the case, or that the balance of convenience lay with it - Dismissed - Griffin Coal Mining
Company Pty Limited -v- The Coal Miners' Industrial Union of Workers of Western Australia, Collie - PRES 3 of 2001 President - SHARKEY P - 01/03/01 - Coal Mining .....................................................................................................
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Application re unfair dismissal - Preliminary issue re jurisdiction - Respondent argued that Commission lacked jurisdiction to deal
with the applications as both employees were casual and pursuant to the Federal Workplace Relations Act 1996 and
Regulations, were excluded from the operation of unfair dismissal procedures, there being a direct inconsistency between the
Federal and State Acts - Respondent argued that consumption of alcohol on duty and a series of events which amounted to
behaviour and an attitude on the part of applicant (Mr Rushton) was the reason for termination - Applicant (Mr Rushton)
defended the allegations and for most part agreed that they occurred but he viewed them as trivial - Applicant (Mr Cairns)
argued that he felt intimidated and threatened by another officer following an incident, that after respondent investigated the
incident, he was told that he would stay on and be offered work but that never happened - Commission reviewed authorities,
relevant sections of the Federal Act, the Australian Constitution and found that there was no inconsistency between the Federal
Workplace Relations Act 1996 and the WA I.R. Act 1979 and hence the Commission had jurisdiction to hear the matter Commission determined (in a further Reasons for Decision) that the nature of the applicants' employment relationship in all
aspect was casual - Further, Commission found on evidence that the respondent was not prepared to continue to roster Mr
Cairns away from his intimidator and unless Mr Cairns had that guarantee then he was not prepared to work for the respondent,
therefore, there had been no dismissal of Mr Cairns and hence that being the fact there was no jurisdiction for the Commission
and accordingly dismissed his application for want of jurisdiction - Commission further found that Mr Rushton did consume
alcohol and fall asleep whilst on duty, therefore, having regard to the Undercliffe case (65WAIG385) the decision to dismiss
him on notice was not unfair, harsh or oppressive in all circumstances - Applications Dismissed - Mr A Cairns -v- The West
Australian Turf Club - APPL 795,809,827 of 2000 - WOOD,C - 15/09/00 – Sport............................................................

867

Application re unfair dismissal - Applicant argued that his summary dismissal for alleged misconduct was unfair because he was not
given an opportunity to discuss that or given a proper induction or training on the job and was not given counselling or support
from his superiors - Further, Applicant sought reinstatement originally but argued at hearing that this would be impracticable
and sought six months compensation as alternative - Respondent argued that Applicant had not conducted himself in a
professional manner and dismissal was the only real option considered due to the seriousness of the Applicant's actions Commission found that the Applicant knew full well of the seriousness with which the employer might view his financial
predicament, that the employer had every right to lose trust in him, and that he clearly knew that his job was in jeopardy,
therefore the dismissal was not unfair, harsh or oppressive - Dismissed - Mr BJ Gardner -v- Police & Nurses Credit Society
Ltd - APPL 1937 of 1999 - WOOD,C - 14/03/01 – Finance ..........................................................................................

880

Application re unfair dismissal - Preliminary point re jurisdiction - Applicant argued he was dismissed unfairly, harshly and
oppressively after failing an alcohol test on his way to the site - Respondent argued that, in accordance with Clause 15 of the
John Holland Construction & Engineering Pty Ltd Rail Infrastructure Maintenance Agreement 1996-1999 [MFIA1] and
Clause 5 of the Rail Infrastructure Maintenance Award 1996 [MFIA2], Commission did not have jurisdiction to deal with the
matter - Commission reviewed relevant sections of the award and found that the relevant part of the award for the purposes of
the matter at hand, was Clause 10 of the Award and not Clause 5 - Further, Commission reviewed authorities and found that a
person subject to the award and agreement in question may still make an application pursuant to s29(1)(b)(i) of the I.R. Act,
1979 as there was no provision in the award or agreement, for that purpose, excluding them from the State Commission or
directing the parties in cases of termination to the Australian Industrial Relations Commission, therefore Commission had
jurisdiction to deal with the application - Reasons for Decision Issued - Mr PA Renwick -v- John Holland Construction &
Engineering Pty Ltd ACN 004 282 268 - APPL 571 of 2000 - WOOD,C - 09/02/01 - General Construction ..........................

908

2

Appeal against Decision of Commission (81WAIG327) re illegal disciplinary action - Application to extend time to appeal and to
extend time to make application to extend time - Appellant Union argued that there were delays that contributed to the appeal
being lodged out of time and that using the various principles referred to the appeal and application should be granted Respondent opposed the Application to extend time within which to appeal and for leave to extend time within which to make
application to extend time - Full Bench found that the object of a rule to extend time was to ensure that legislative provisions or
rules which fix times for doing acts do not become incidents of injustice and that the discretion to extend time was given for
the sole purposes of enabling the Commission to do justice between the parties - Full Bench concluded that there would be
detriment and therefore injustice to Respondent in allowing an extension of time within which to appeal from a decision which
Appellant Union had, in anticipation of such a decision being given accepted therefore, appeal was incompetent and dismissed
- Dismissed - COMM, ELECTRIC, ELECT, ENERGY -v- BHP Iron Ore Pty Ltd - FBA 52 of 2000 - Full Bench - SHARKEY
P/COLEMAN CC/SCOTT C. - 14/03/01 - Iron Ore.....................................................................................................

981

Appeal against decision of Commission (80 WAIG 4482) re unfair dismissal and contractual entitlements claims - Appellant argued
that the Commission erred in holding that it did not have jurisdiction to hear and determine the application - Appellant sought
that the Full Bench overrule previous decisions if not distinguishable on the facts - Respondent argued that if the appeal was
upheld, the matter should be remitted - Full Bench had already observed that it should not overrule a previous decision unless
it had a conviction that that decision was wrong - Full Bench found that the actual work was performed geographically outside
the jurisdiction, but it was performed by an employee in an industry within the jurisdiction - Full Bench found the Commission
had correctly made findings on the claims and the Appellant should not be disadvantaged by re-opening matters – In
Supplementary Reasons, Majority of Full Bench had granted an adjournment to seek legal advice - Upheld - Mr MA Tranfield
-v- Ray Douglas Parker - FBA 46 of 2000 - Full Bench - SHARKEY P/BEECH C/SMITH, C - 03/04/01 - Oil and Gas
Extraction ...........................................................................................................................................................

990

Application re unfair dismissal - Applicant argued that he was dismissed without warning and considered that reinstatement would be
impracticable and sought compensation for being harshly, oppressively and unfairly dismissed - Respondent argued that
applicant was never employed as an employee, but was engaged as a contractor, was not required to produce company details
or a taxation file number and did not receive annual or sick leave - Commission concluded after considering carefully all the
submissions of the parties and the evidence, that it was not convinced that applicant was an employee or, on balance, had
proven his case - Further, Commission found that applicant was engaged as a contractor, hence Commission did not have
jurisdiction to hear the application - Dismissed - Mr RA Kellar -v- BDM Marketing Pty Ltd ACN 067 632 688 - APPL 481 of
2000 - WOOD,C - 16/03/01 - Business Services.........................................................................................................

1036

Application re unfair dismissal and contractual entitlements divided re monies paid equal to shares and options - Applicant argued that
notice was given that he wished to exercise the liberty granted in relation to the options and shares and sought an order for the
benefit denied be paid in an amount of money equal to the value of the shares and options - Further, the issue to be determined
was of jurisdiction and whether the Commission had the power to award a sum of money where specific performance of a
benefit under a contract cannot be ordered - Respondent argued that the Commission did not have the jurisdiction to hear and
determine the matter because it was not a claim for a benefit he was entitled to under his contract of service, that is, he claimed
instead a sum of money equal to the value of shares and options - Further, Respondent argued that the jurisdiction was not
available because a claim for damages for a breach of contract was not an industrial matter as defined in that it did not relate to
rights and duties of employers' employees, instead it related to failure to allow benefits under contract of services, that is
damages for breach of contract and that it did not sufficiently relate to rights and duties of an employer and employee Commission referred to various authorities and found that the Commission had the jurisdiction and power to deal with this
matter and that this was an industrial matter capable of being referred under section 29 - Order Issued - Ms E Gribble -vEileen and Doug Krepp - APPL 74 of 1999 - GREGOR C - 12/03/01 – Technology..........................................................

1050

2

(li)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
CUMULATIVE DIGEST— continued
Page
JURISDICTION— continued
Conference re withdrawal from an unregistered agreement - Applicant sought an Order that Respondent continue to be bound by and
observe the terms and conditions of an unregistered industrial agreement, and an Interim Order to continue the effect of the
Agreement pending the hearing and determination of the substantive claim - Preliminary issue re jurisdiction - Counsel for the
Respondent argued that Commission lacked jurisdiction to entertain the matter, given that a ground of the application
amounted to an application to enforce the BHP Iron Ore Enterprise Bargaining Agreement 1997 (EBA III) - Further, the
application also sought the imposition of an agreement on non-consenting parties, therefore, the application was one involving
the exercise of judicial power and beyond the jurisdiction of the Commission - Commission reviewed authorities and found on
a number of reasons, that the present claim for an order was one that was properly characterised as one seeking an order of the
Commission, to create future rights and obligations, albeit reflecting the terms and conditions of the Agreement and this would
entail the exercise of arbitral and not judicial power - Further, because the Commission may be called upon to interpret the
terms of EBA III, as part of the proceedings, does not of itself, fundamentally change the character of the matter, therefore the
present claim was within the Commission's jurisdiction - Commission further reviewed authorities and found that the issue
regarding the jurisdiction to impose a s.41 agreement on a non consenting party, does not arise in this matter - Order Issued CONSTRUCTION, MINING, ENERGY & Others -v- BHP Iron Ore Pty Ltd – APPL C 60 of 2001 - KENNER C - 14/03/01 Metal Ore Mining.................................................................................................................................................

1056

2

Appeal against Decision of Commission (81 WAIG 683) re denied contractual entitlements - Appellant argued it was not liable to
pay the amount claimed because the respondent was an employee of the appellant when she applied for the position and
wished to remain so and thus was lent to another employer to fill a position - Respondent argued that the respondent and
another person were both parties to the contract of employment when the respondent was seconded - Full Bench found that
despite not objecting to being named as the respondent at first instance it was clear that a third party was the employer for the
purposes of s29b(ii) of the IRACT 1979 - Full Bench found that whilst one contract of employment with the appellant was
suspended, another was in existence between another employer and the respondent and the Commission had no jurisdiction to
hear and determine the claim - Dismissed - Minister for Education -v- Ms AE Galipo - FBA 5 of 2001 - Full Bench SHARKEY P/COLEMAN CC/FIELDING C - 11/04/01 – Education .............................................................................

1145

3

Application to vary award to insert Freedom Of Choice provisions - Applicant argued application was consistent with the RGC Case
(80 WAIG 2437), that workers entering the industry were being denied the right to have their wages and conditions fixed by
the Commission as correct and proper wages for the work performed - Applicant argued that the mandatory imposition of
Workplace Agreements as pre -conditions of employment had contributed to the lowering of wages throughout the industry Applicant Union argued the application was an extension of the award safety net to prospective employees - The Minister and
various persons and organisations registered and unregistered sought to intervene - Respondents and intervenors argued that
the Commission had no jurisdiction to vary the award as the proposed amendment did not give rise to an industrial matter or
were beyond the Commission's power Respondents and intervenors argued that an offer of conditional employment did not
constitute a refusal to employ - Further that the award was outdated and inflexible and did not satisfy the current demands of
the industry - CICS allowed the intervention and joinder of various parties and gave reasons therefore - CICS reviewed
authorities and found that the RGC Case could be distinguished and that the application related to a refusal to employ any class
of persons and was therefore an industrial matter- CICS addressed the admissibility of evidence, public Interest, equity ,good
conscience and the substantial merits of the case, the Wage Fixing Principles and found that the application should be granted However, CICS found that having regard to the jurisdiction arguments in respect of the refusal to employ and the
uncontroverted evidence that some prospective employees wished to be employed under the t the terms of a Workplace
Agreement that the award should be varied in terms specified by the Commission - CICS determined that it could not
retrospectively apply a recruitment provision and there were no special circumstances to grant retrospectivity - In
supplementary reasons following Speaking to the Minutes, CICS a change sought reflected the intention of the Commission,
no reason for the clause to be limited to named parties, whereas others would add a dimension not envisaged or would present
practical problems - Granted in part - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch -v- Airlite Cleaning Pty Ltd & Others - APPL 975 of 2000 - Commission in Court Session - SCOTT C./KENNER
C/SMITH, C - 19/04/01 - Property Services...............................................................................................................

1162

Applications re unfair dismissal - Applicants argued they have been harshly, oppressively and unfairly dismissed - Respondent argued
that Commission lacked jurisdiction to deal with either application as Applicants were engaged as sub-contractors and not
employees during their period of engagement - Commission reviewed authorities and evidence, and having regard to all the
relevant indicia, was satisfied that at all material times the Applicants were employees working under a contract of service Declaration Issued - Mr R Howe -v- Intercorp Services Pty Ltd trading as Westvision Painting Company - APPL 810,811 of
2000 - SMITH, C - 27/04/01 - Construction Trade Services ..........................................................................................

1212

Applications re contractual entitlements - Applicant argued that Respondent failed to pay him contractual entitlements due under the
terms of an employment arrangement - Respondent argued there was no employee/employer relationship, therefore
Commission lacked jurisdiction to deal with either applications - Commission concluded after considering the facts in the
context of the law to be applied, that the necessary ingredients to create an employee/employer relationship were missing
between the Applicant and the Respondent, that Applicant only had access to this Commission if he was an employee and as
he was not, there was no alternative but to dismiss both applications for want of jurisdiction - Dismissed for want of
jurisdiction - Mr WT Lunt -v- WRS Pacific Pty Ltd ACN 009 248 999 - APPL 1827,1912 of 2000 - GREGOR C - 04/05/01....

1223

Conference re unfair dismissal - Applicant Union argued that dismissal of member was unlawful because it was contrary to the Order
issued by Commission in CR350 of 2000 (81WAIG699) re exploring options and providing appropriate training to member Further, Applicant Union argued that an Order be issued that member be reinstated to position held by him immediately prior
to his dismissal and that the parties agree to the duties to be performed by member - Respondent argued and questioned the
jurisdiction of the Commission to issue such an order and says that member was dismissed for continued and wilful refusal to
obey a lawful and reasonable instruction - Commission found that it had the jurisdiction to issue such an order and issued an
order that Respondent not dismiss member from his employment which also allowed the parties liberty to apply to vary, cancel
or revoke this Order - Interim Order issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western
Australian Branch -v- Burswood Resort (Management) Ltd - C 89 of 2001 - BEECH C - 30/04/01 – Hospitality....................

1248

Conference re unfair dismissal - Applicant Union argued that dismissal of member was unlawful because it was contrary to the Order
issued by Commission in CR350 of 2000 (81WAIG699) re exploring options and providing appropriate training to member Further, Applicant Union argued that an Order be issued that member be reinstated to position held by him immediately prior
to his dismissal and that the parties agree to the duties to be performed by member - Respondent argued and questioned the
jurisdiction of the Commission to issue such an order and says that member was dismissed for continued and wilful refusal to
obey a lawful and reasonable instruction - Commission found that it had the jurisdiction to issue such an order and issued an
order that Respondent not dismiss member from his employment which also allowed the parties liberty to apply to vary, cancel
or revoke this Order - Interim Order issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western
Australian Branch -v- Burswood Resort (Management) Ltd - C 89 of 2001 - BEECH C - 30/04/01 – Hospitality....................

1248

1

Appeal against decision of Full Bench (79 WAIG 2313) re dismissed appeal to Full Bench re finding of unfair dismissal, upon failure
of Appellant to appear - Appellant argued the Appellant failed to receive notice to attend the hearing of Full Bench due to
change of address and medical factors and that dismissing the appeal without giving him the right to be heard denied him
natural justice - IAC found that in the circumstances the Full Bench was entirely justified in making the order and did not
commit any error of law or exceed its jurisdiction - IAC found no question of law - Dismissed - Kamel Lebeidi - Sugar Gum
Restaurant -v- Ms RA Napoli - IAC 9 of 1999 - Industrial Appeal Court - Kennedy J./Scott J./Parker J. - 01/02/01 Accommodatn, Cafes&Restaurants ..........................................................................................................................
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Complaint re Breach of Award - Complainant argued that Defendant had breached the Building Trades (Construction) Award 1987
No. R17 of 1978 in that Defendant failed to pay adult rates of pay as a full time employee and not as a casual employee, failed
to provide annual leave and loading and public holidays and at the appropriate rates and other entitlements on termination Defendant argued that there was no case to answer as there was not in existence an employment relationship between
Complainant and Defendant and that there was no entitlement to the award claims - Industrial Magistrate found that
Complainant was an employee and that the award would apply - IM further found that Complainant failed to show specific
benefits that he was entitled to under the award in that there was no evidence to show which days were actually worked by
Complainant and that without such evidence the Court could not determine what the actual entitlements were and that he had
not established the amounts that were owing - No case to answer - Mr A La Guidara -v- Mr A Tripolitano - CP 161 of 2000;M
51 of 2001 - Industrial Magistrate - Cicchini IM - 17/05/01 – Building............................................................................

1389

Application re unfair dismissal and preliminary hearing on jurisdiction - Applicant argued that he thought he was given time on 16
January 2001 to decide whether he wanted to end his employment and that 18 January 2001 was date of termination Respondent refuted and argued that Applicant was given the option of working out the notice or leaving straight away, where
Applicant agreed to take payment in lieu and leave - Commission found that Applicant was paid in lieu of notice and the
termination date was 16 January 2001 and Commission was without jurisdiction - Dismissed for want of jurisdiction - Mr J
Rakitic -v- Perth Auto Alliance ( Centre Ford Northbridge ) - APPL 292 of 2001 - WOOD,C - 16/05/01 - Motor Vehicle Rtlg
& Services...........................................................................................................................................................

1445

LONG SERVICE LEAVE
Application re unfair dismissal seeking reinstatement and contractual entitlements - Applicant argued that dismissal was unfair and
that he was also entitled to long service leave - Applicant argued that the Respondent's inquiries were inadequate in relation to
the investigation and finding by the Principal that Applicant was guilty of sexual misconduct in respect of a student at the
College - Respondent argued that Applicant failed to provide any information that could provide a defence to the allegations of
misconduct at the time of the investigation when the opportunity was given - Further, Respondent argued that all matters were
considered in making the decision to terminate including the nature of the allegations, the evidence presented, the failure to
respond satisfactorily to the allegations within a reasonable time frame, the impact on the family concerned, the impact on the
school and its staff, and the duty of care owed to the children in the college - Commission found that Respondent had
conducted itself in a proper manner and Applicant was given reasonable opportunity to provide a defence and that it had not
abused its right to terminate - Further, Commission found that the employment relationship had irretrievably broken down and
that the trust could not be restored - As to the long service leave, Commission found that the Commission did not have the
jurisdiction to hear and determine the claim of long service leave, as this was an enforcement or recovery of wages under an
award and that it should be pursued in the Industrial Magistrate's Court pursuant to section 83 of the I.R. Act - Dismissed - Mr
R Newton -v- Roman Catholic Bishop of Bunbury - APPL 18 of 2000 - SMITH, C – Education..........................................

1226

Conference Referred re unfair dismissal seeking compensation - Applicant Union argued that member was harshly, oppressively and
unfairly dismissed because the decision to terminate was excessive regarding deliberate act of member and the isolated
incident was taken out of context because member was an excellent employee over many years - Further, Respondent had
already decided to terminate before giving member an opportunity to reply and other alternative options could have been
considered to termination - Further, compensation was being sought because Respondent no longer operated the Roadhouse Respondent argued that member was dismissed for misconduct and that the damage caused was destructive - Commission
found that that member deliberately threw waste over a customer's truck and that was because customer had parked behind the
back door obstructing the drain - Further, Respondent had determined prior to confronting member that he was to dismiss
member for gross misconduct and that member was summarily dismissed for deliberately throwing waste - Issue considered by
Commission was whether the punishment was appropriate and whether there was proper consideration in deriving the
punishment - Commission found that dismissal was harsh and excessive as member was not given a fair go and that
compensation should be awarded - Order Issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western
Australian Branch -v- Clifton Nominees Pty Ltd - CR 310 of 2000 - WOOD,C - 17/05/01 - Accommodatn, Cafes&Restaurants

1463

MANAGERIAL PREROGATIVE
4
Application for stay of operation of Order made by the Chairperson of the "Coal Industry Tribunal" in Application No. 2/2001
(81WAIG731) pending appeal to Full Bench - Applicant argued on the following: "there was a serious question to be tried in
respect of the grounds upon which the Applicant seeks a review of the Order, the circumstances justify the making of an order
staying the operation of the Order as the Applicant has, and will, continue to suffer loss and damage should the Order not be
stayed and the Respondent and its members will suffer no prejudice if the Order is so stayed" - Further, Applicant sought relief
that the decision of the Tribunal should be stayed, insofar as it purports to restrain the Applicant from continuing the changes
outlined in the letter dated 31 January 2001 referred to in the Order - Respondent opposed the application - President applied
Principles pursuant to the "Coal Act" in applications for a stay, and reviewed relevant sections of the "Coal Act", the EBA and
evidence and found on a number of reasons that there was no serious issue to be tried as there was an "industrial dispute"
within the meaning of s.3 and s.10 of the Coal Act, and that jurisdiction existed and exists in the Tribunal to make such Order Further, President found that it would not deprive a "successful party" of the fruits of an Order such as this and that Applicant
had not established that an Order should be made in its favour because it had not established that the equity, good conscience
and the substantial merits of the case, or that the balance of convenience lay with it - Dismissed - Griffin Coal Mining
Company Pty Limited -v- The Coal Miners' Industrial Union of Workers of Western Australia, Collie - PRES 3 of 2001 President - SHARKEY P - 01/03/01 - Coal Mining .....................................................................................................

832

Conference referred re safety and welfare issues associated with the operation of single officer Police stations throughout Western
Australia and in particular the Yalgoo Police station - Applicant union sought orders that the Respondent be ordered to appoint
additional residing Police officers at Yalgoo, Gascoyne Junction and Dwellingup Police stations - Respondent argued that the
deployment of members of the Police Force was the prerogative of the Commissioner of Police and objected to the issue of any
order - Commission conducted inspections in the surrounding districts and at each of the above named Police stations and
found from evidence and from the statistics provided, that the threat level of assault on Police officers was at least no higher in
single officer Police stations than it was for Police Officers generally - Commission concluded that in the great majority of
cases the situation was handled quite adequately by the command structure and to ensure that it does so there must be on-going
audit of middle level commanders to ensure that police officers who are in single police stations working by themselves are
adequately supervised and supported, if not, situations of unsafe work practice and welfare issues would arise quickly Commission did not issue orders sought but noted that it remained open to the WAPU in individual circumstances to make
notifications to this Commission and the matters would be dealt with on an individual basis - Dismissed - Western Australian
Police Union of Workers -v- The Hon. Minister for Police - CR 15 of 2000 - GREGOR C - 02/03/01 – Police .......................
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4
Application for stay of operation of Order made by the Chairperson of the "Coal Industry Tribunal" in Application No. 2/2001
(81WAIG731) pending appeal to Full Bench - Applicant argued on the following: "there was a serious question to be tried in
respect of the grounds upon which the Applicant seeks a review of the Order, the circumstances justify the making of an order
staying the operation of the Order as the Applicant has, and will, continue to suffer loss and damage should the Order not be
stayed and the Respondent and its members will suffer no prejudice if the Order is so stayed" - Further, Applicant sought relief
that the decision of the Tribunal should be stayed, insofar as it purports to restrain the Applicant from continuing the changes
outlined in the letter dated 31 January 2001 referred to in the Order - Respondent opposed the application - President applied
Principles pursuant to the "Coal Act" in applications for a stay, and reviewed relevant sections of the "Coal Act", the EBA and
evidence and found on a number of reasons that there was no serious issue to be tried as there was an "industrial dispute"
within the meaning of s.3 and s.10 of the Coal Act, and that jurisdiction existed and exists in the Tribunal to make such Order Further, President found that it would not deprive a "successful party" of the fruits of an Order such as this and that Applicant
had not established that an Order should be made in its favour because it had not established that the equity, good conscience
and the substantial merits of the case, or that the balance of convenience lay with it - Dismissed - Griffin Coal Mining
Company Pty Limited -v- The Coal Miners' Industrial Union of Workers of Western Australia, Collie - PRES 3 of 2001 President - SHARKEY P - 01/03/01 - Coal Mining .....................................................................................................

832

MISCONDUCT
Application re unfair dismissal - Applicant argued that he was summarily dismissed and sought reinstatement if it was practicable, or
alternatively the maximum level of compensation - Respondent argued that Applicant solicited a cash job for an ant treatment
at a private company in Cannington, was suspended on pay and asked to provide a reason why he should not be terminated Commission found that having heard all the evidence, came to the conclusion that Applicant did solicit for a cash payment,
that the act of solicitation amounted to conduct of stealing as a servant and warranted summary dismissal - Commission was
satisfied that for the above reasons Respondent did not act unfairly, harshly or oppressively in dismissing Applicant Dismissed - Mr SP Davies -v- Nationwide Environmental Management Pty Ltd - APPL 862 of 2000 - WOOD,C - 08/12/00 –
Pesticides............................................................................................................................................................

281

Application re unfair dismissal - Applicant argued that he was dismissed unfairly - Respondent argued that Applicant repudiated his
employment by refusing to go to Sydney for 3 -4 weeks unless he was paid more money - Commission found that the work to
be done in Sydney represented a marketing development opportunity and that the wording in Applicant's Letter of
Appointment was within the terms of his contract of employment to go to Sydney for 3-4 weeks for business development
purposes - Commission reached the conclusion that applicant refused to obey the lawful and reasonable request of his
employer, this was a repudiation of his contract of employment, that such refusal was a misconduct which justified dismissal,
he had not demonstrated that he was dismissed and that his dismissal was unfair - Dismissed - Mr J Davey -v- Romteck Pty
Ltd ACN 009 202 117 - APPL 1029 of 2000 - BEECH C - 18/10/00 - Electronic Equpmnt Manufacture ...............................
Application re unfair dismissal - Applicant argued that he was harshly, oppressively and unfairly dismissed after an accident and was
not accorded a right of hearing regarding the allegations or afforded an opportunity to put his version of events but was given a
pre written notice of termination - Respondent argued that the Applicant was summarily dismissed for misconduct after he
drove a ride-on lawn mower and collided with the Grounds Maintenance Manager – Further, Respondent argued that there
were no mitigating circumstances that it could have taken into account that would have excused the Applicant's deliberate act Commission found on evidence that Applicant deliberately drove the ride-on mower at the Grounds Maintenance Manager and
that Respondent had not unfairly exercised its right to dismiss the Applicant - Dismissed - Mr JF Jones -v- Spotless Service
Australia Ltd ACN 005 309 320 - APPL 320 of 2000 - SMITH, C - 12/12/00 – Service .....................................................
Application re unfair dismissal and denied contractual entitlements - Applicants argued that they were dismissed following an abusive
encounter at the restaurant with one of the Respondent's directors - Respondent argued that both Applicants resigned in that
encounter, or if they were dismissed, dismissal was justifiable because they had been drinking in the restaurant contrary to
specific instructions - Commission found that both Applicants were dismissed for misconduct, that though their dismissals
were warranted, the manner in which they were both dismissed was quite oppressive, however, their claims of unfairness for
the substantive reasons they have argued are not made out - Commission was satisfied that reinstatement was impracticable
and ordered $500 to be paid to each Applicant as compensation for the injury arising from the manner of their dismissals Granted - Ms KR Riley -v- Royale Enterprises Pty Ltd - APPL 1599,1600 of 1999 - BEECH C - 18/11/00 - Accommodatn,
Cafes&Restaurants................................................................................................................................................
Conference referred re illegal disciplinary action - Applicant union challenged the veracity of the written "final warning" issued by
Respondent to its member and denied that its member was guilty of intimidating behaviour towards fellow employees Further, Applicant Union submitted that the conduct which led to the "final warning" should be seen in the context of industrial
action over what was a very sensitive issue in the Respondent's workplaces - Applicant Union sought an Order directing
Respondent to rescind the "final warning" - Respondent argued that an investigation carried out during the course of the
industrial action concluded that the union member was guilty of "intimidating behaviours and of abusive language" and as a
consequence he was issued with the "final warning" - Further, Respondent argued that the union's member was in breach of the
"BHP Iron Ore Non- Harassment Policy" - Commission found the union member's conduct, at least in the car-park, constituted
harassment if not also intimidation of the employees to whom he directed his abuse - Commission further found in all
circumstances, particularly having regard to union member's prior good record, the nature of and the circumstances in which
the transgressions complained of were committed, that it would not be unreasonable if he was warned that should he be guilty
of any further instances of intimidatory and/or threatening behaviour inconsistent with the Respondent's Non-Harassment
Policy, his employment was liable to be terminated - Upheld - COMM, ELECTRIC, ELECT, ENERGY -v- BHP Iron Ore CR 20 of 2000 - FIELDING C - 29/09/00 - Iron Ore....................................................................................................
2
Appeal against Decision of Commission (80WAIG4829) re Dismissed application re Unfair Dismissal - Appellant argued that the
learned Commissioner erred in law in dismissing the Appellant's claim pursuant to section 27 and erred in law in failing to
exercise jurisdiction pursuant to section 26 - Further, the learned Commissioner erred in law and in fact in failing to give
sufficient weight to the evidence of the Appellant with respect to the conciliation conference and application of the equitable
doctrine of promissory estoppel - Respondent argued that an agreement was reached between the parties at the conciliation
conference in the AIRC at the satisfaction of the Appellant and the Respondent acted on good faith - Full Bench found that it
was open for the Commissioner to find as she did and that there was no error in the exercise of her discretion and the Appeal
was not made out - Dismissed - Mr B Campbell -v- Kimberley Building Supplies - FBA 48 of 2000 - Full Bench - SHARKEY
P/BEECH C/SMITH, C - 06/02/01 - Building Structure Services ...................................................................................
Appeal by the Applicant union pursuant to s.23B of the Industrial Relations Act - Applicant union sought to reverse the decision of
the Respondent to reduce the salary of its member and be reprimanded - These penalties were imposed after a finding of
misconduct made pursuant to the Education Act following an inquiry under Section 7C - Applicant union argued that the
penalty imposed on its member was disproportionate to the offence, in the event if it was concluded that the misconduct
occurred and further argued that the reduction in salary grade imposed by the Respondent was a "blunt instrument" and taken
cumulatively, and would lead to a substantial financial impost on its member - Commission heard evidence from a number of
people and although the evidence to the incident was conflicting, Commission considered the evidence carefully, paid regard to
the content of the inquiry report by the independent inquirer and found that the conduct of the Applicant union's member was
not "mild but firm" as it described in Reg32 of the Regulations and the re-enactment of the incident was an error of judgement
and was not an appropriate response by the teacher - Accordingly an Order was issued dismissing the appeal - Dismissed - The
State School Teachers Union of W.A. (Incorporated) -v- Hon Min for Education - APPL 1204 of 2000 - KENNER C 05/02/01 – School.................................................................................................................................................
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Application re unfair dismissal - Preliminary point re jurisdiction was raised by the Respondent and it was agreed by both parties to
allow the Commission to decide the point on the basis of written submissions - Applicant maintained that the date on which he
was advised that his employment was to be terminated in two week's time was not the date on which he was terminated Respondent maintained that was the date on which the Applicant was terminated therefore the application was lodged outside
the 28 day time limitation - Commission found on the basis of written submissions that the Applicant's employment was in fact
terminated on the date he was advised and that the application was lodged out of time - Accordingly an Order was issued
striking out the application for want of jurisdiction - Dismissed - Mr BE Campin -v- Auto Auctions (WA) Pty Ltd (ACN 082
824 468) t/as WA Auto Auctions - APPL 1591 of 2000 - BEECH C - 29/01/01 ................................................................

674

Application re unfair dismissal and contractual entitlements - Applicant argued that she had created an invoice without reference to
her employer because it was the practice of other employers for whom she had worked that staff rates were applicable Nevertheless, she apologised, offered to pay for the difference, promising not to do such a thing again and nothing further was
said on the subject for a further eight days until her dismissal - Respondent argued that dismissal was because of the invoice,
that he could no longer trust her and told her that he had been advised that because dismissal was for reasons of misconduct he
had no need to pay entitlements - Commission found that summary dismissal eight days later was harsh and therefore unfair,
and as reinstatement was impracticable respondent should pay applicant four days' wages and 3.07 days' annual leave
entitlements - Granted in Part - Ordered Accordingly - Ms K Dutton -v- Adrian J Domney T/A Euro Automotives Repair APPL 1032 of 2000 - BEECH C - 16/01/01 – Automotive............................................................................................

678

Application re unfair dismissal - Applicant argued dismissal was unfair because he was never warned about being dismissed for not
having provided his statement and no one put to him that he was in any way obstructing the inquiry process and sought an
Order for reinstatement pursuant to s.23A of the Industrial Relations Act - Respondent argued Applicant was summarily
dismissed for gross misconduct as he was engaged in an altercation with another employee and the fight occurred within a
potentially dangerous area - Commission heard evidence from a number of witnesses, carefully considered all of the relevant
documentary evidence, had regard to all of the circumstances and found that Applicant's summary dismissal was harsh,
oppressive and unfair and as there was no submission from the Respondent that the lapse of time would make reinstatement
impracticable or there would not be work available to the Applicant in the classification he formerly occupied, ordered
reinstatement - Granted - Mr W Hull -v- City of Mandurah - APPL 706 of 1998 - KENNER C - 09/02/01 - Construction Trade
Services ..............................................................................................................................................................

693

Application re unfair dismissal - Applicant argued that he had a very good work record and was trusted by respondent, that after his 3
day absence from the office an argument had occurred for which he had apologised the next day and work had continued as
normal until he was unfairly dismissed for which he believes was due to his concerns of unsafe work practices - Respondent
argued that after an argument with applicant following his 3-day absence he noticed a sediment in the bottom of his teacup
prepared by applicant which looked suspiciously like a pellet of rat poison and felt that he could not trust him anymore and
dismissed him - Commission was satisfied that applicant was not dismissed due to his 3 days' absence but due to the discovery
of residue of rat poison in the cup of hot drink he made for respondent - Further, applicant was guilty of misconduct, that he
was not dismissed summarily, that dismissal was justified and not unfair - Dismissed - Mr TQ Tran -v- Shalimar Trading APPL 1082 of 2000 - BEECH C - 23/01/01 – Textile ..................................................................................................

711

Complaint re Breach of Workplace Agreement Act - Complainant argued that the Defendant unfairly, harshly or oppressively
terminated the employment contrary to the provisions implied in the workplace agreement - Complainant argued that at a
meeting at which he was dismissed he asked whether he was being accused of stealing and he was told he was not - Defendant
argued that the Complainant was not dismissed but, asked to explain the discrepancies that were recorded on the til and
computer printouts, then the Complainant was given an opportunity to think about it and the actions taken by the Complainant
was of resignation and this was supported by his lack of response - Industrial Magistrate found that on the evidence he could
not conclude whether there was a dismissal or a resignation but on the evidence the Complainant had not established he was
unfairly dismissed and the complaint not proved - Dismissed - Mr CJ Guerrini -v- Modillion Holding P/L - CP 272 of 2000 Industrial Magistrate - Cicchini IM - 07/03/01 - Services to Transport.............................................................................

853

Application re unfair dismissal - Preliminary issue re jurisdiction - Respondent argued that Commission lacked jurisdiction to deal
with the applications as both employees were casual and pursuant to the Federal Workplace Relations Act 1996 and
Regulations, were excluded from the operation of unfair dismissal procedures, there being a direct inconsistency between the
Federal and State Acts - Respondent argued that consumption of alcohol on duty and a series of events which amounted to
behaviour and an attitude on the part of applicant (Mr Rushton) was the reason for termination - Applicant (Mr Rushton)
defended the allegations and for most part agreed that they occurred but he viewed them as trivial - Applicant (Mr Cairns)
argued that he felt intimidated and threatened by another officer following an incident, that after respondent investigated the
incident, he was told that he would stay on and be offered work but that never happened - Commission reviewed authorities,
relevant sections of the Federal Act, the Australian Constitution and found that there was no inconsistency between the Federal
Workplace Relations Act 1996 and the WA I.R. Act 1979 and hence the Commission had jurisdiction to hear the matter Commission determined (in a further Reasons for Decision) that the nature of the applicants' employment relationship in all
aspect was casual - Further, Commission found on evidence that the respondent was not prepared to continue to roster Mr
Cairns away from his intimidator and unless Mr Cairns had that guarantee then he was not prepared to work for the respondent,
therefore, there had been no dismissal of Mr Cairns and hence that being the fact there was no jurisdiction for the Commission
and accordingly dismissed his application for want of jurisdiction - Commission further found that Mr Rushton did consume
alcohol and fall asleep whilst on duty, therefore, having regard to the Undercliffe case (65WAIG385) the decision to dismiss
him on notice was not unfair, harsh or oppressive in all circumstances - Applications Dismissed - Mr A Cairns -v- The West
Australian Turf Club - APPL 795,809,827 of 2000 - WOOD,C - 15/09/00 – Sport............................................................

867

Application re unfair dismissal and reinstatement - Applicant argued that dismissal was unfair and excessive because he rejected any
suggestion that he was intentionally sleeping on the job during paid working time - Further, Applicant argued that he was
resting whilst awaiting final run which was a common occurrence early in the morning and unaware of any other reported
incidents - Respondents argued that Applicant was dismissed for serious misconduct for having been found asleep during paid
working time instead of attending to work duties and taking into account other incidents that have taken place - Commission
found it difficult to reach the conclusion that the Applicant was deliberately or intentionally sleeping on the job and that little
had been done in discipline in relation to the other incidents - Further, Commission found that the Respondents were in error in
regarding the other incidents and that the dismissal was harsh - Commission ordered reinstatement as the primary remedy and
the parties were given an opportunity to agree on the form of the order - Granted and reinstatement ordered - Mr MA
Rulyancich -v- Iluka Resources Limited & Other - APPL 1895 of 2000;CR 313 of 2000 - BEECH C - 23/02/01 - Other Mining

874

Application re unfair dismissal seeking compensation and contractual entitlements - Applicant argued that the dismissal was unfair
because it was not warranted as it did not relate to any performance issues and that there was nothing unusual or unacceptable
about his actions given the normal practice and expectations of the business - Respondent argued that the Applicant was
dismissed summarily because he was on licensed premises, after hours and with company, and that he consumed and provided
drinks which he did not pay for at that time and this was a breach of trust - Commission found that the Applicant was not given
an opportunity to address what may or may not have happened and that he had been charged with the operation of the whole
business and that the dismissal was unfair - Commission found that it was impractical for the Applicant to be reinstated and
compensation and contractual entitlements were awarded - Granted - Mr M Lewis -v- West Shore Group - APPL 1395 of 2000
- WOOD,C - Accommodatn, Cafes&Restaurants ........................................................................................................
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Application re unfair dismissal - Applicant argued that her employment was terminated in a harsh and unfair manner and the dismissal
was both substantively and procedurally unfair because the tasks she completed under the performance management ought to
have been accepted by the Respondent and her employment should not have been terminated - There was no argument from
the Respondent - Commission found that Applicant had not demonstrated any substantive unfairness in her dismissal, that
Applicant was counselled in a reasonable and courteous manner, she was given ample opportunity to respond to issues raised
with her, she took the opportunity provided, she was set reasonable time frames and tasks in consultation with her and she had
the opportunity to have someone present with her during important meetings, therefore, there was no procedural unfairness Dismissed - Ms C Nichols -v- Derbarl Yerrigan Health Service Inc - APPL 1536 of 1999 - SCOTT C. - 15/02/01 - Health
Services ..............................................................................................................................................................
Application re unfair dismissal seeking compensation and contractual entitlements - Applicant argued that his dismissal was both
unfair and unlawful in that he never received any payment after being dismissed, that he never received any reasons for his
dismissal, that Respondent did not provide him with any particulars relating to his alleged performance or conduct
shortcomings, that he was not advised that his employment was in jeopardy and was not provided with any reasonable
opportunity to respond to the allegations made by Respondent - Respondent opposed the claims and argued that Applicant had
misused the expense system, had abused his position of trust as a general manager, thus, the dismissal was justified and
Applicant was not entitled to any payment and was substantially indebted to the Respondent - Commission found that
Applicant work performance was not an issue relied on by Respondent and that the system for expenses claims at Respondent
was based on judgement and the exercise of discretion as to whether an expense should be claimed against Respondent Further, having considered all the evidence, Commission found that it did not consider that Applicant was guilty of conduct
warranting summary dismissal and that Applicant had not engaged in a wilful course of conduct in relation to his expenses to
have justified Respondent in applying the employer’s ultimate sanction and thus, the dismissal was wrongful or unlawful at
common law - Commission rejected the submissions of claim and counterclaim by Respondent to set-off any entitlement
awarded in favour of Applicant by the sum allegedly owed to Respondent - Upheld in Part and Order Issued - Mr I Phippard v- BGC (Australia) Pty Ltd - APPL 1958 of 1999 - KENNER C - 24/01/01 .....................................................................
Conference referred re unfair dismissal and contractual entitlements - Matter remitted back to Commission with instruction that it be
dealt with "according to law" and in accordance with the reasons for decision of the Full Bench - Applicant sought
compensation for loss of income and in addition, for injury sustained as a result of his dismissal - Further, Applicant Union
argued that whatever formula was used to assess compensation, Applicant was entitled to the maximum allowable under the
Industrial Relations Act - Respondent argued that the Applicant should be compensated for something less than the maximum
allowable under the Act and drew attention to the fact that he was subject to criticism which led to other proceedings in the
Commission before his termination - Commission reviewed various tests cases, relevant sections of the I.R. Act and
Workplace Relations Act 1996 and found that the onus was on the employer to establish that the employee had failed to
mitigate his loss and the employer had simply not discharged that onus - Further, that in the present case, the task of assessing
compensation was made more difficult than usual because the evidence as to the Applicant's earnings at the time of dismissal
and subsequently are at best scant, and that may be due in part to the fact that so much time had lapsed since Applicant's
dismissal - Commission concluded that Respondent should pay Applicant compensation for dismissal found to have been
unfair by the Full Bench - Granted. - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -vBarminco Pty Ltd - CR 186 of 1998 - FIELDING C - 05/11/98 - Services to Mining.........................................................
Application re unfair dismissal - Applicant argued dismissal was unfair because there were no complaints about her work and she was
never warned that her employment was in jeopardy and sought compensation - Respondent argued that it had a number of
complaints about the Applicant which were not put to her, however, other complaints about her conduct were clearly put to the
Applicant on a number of occasions - Respondent further argued that it did not advise the Applicant of the reasons for
dismissal because of the potential for conflict that that would bring - Commission found that Respondent had good cause to
terminate Applicant's employment, however, there had been a denial of procedural fairness which constituted unfairness in the
dismissal as the Applicant was not given a warning or provided with a reason for termination - Further, Commission found that
reinstatement was impracticable and ordered compensation - Granted - Mrs CD Joseph -v- Chelsea's For Hair and Beauty APPL 1853 of 2000 - SCOTT C. - 27/03/01 – Hairdressing ..........................................................................................
Application re unfair dismissal - Applicant argued that he was harshly, unfairly and oppressively dismissed, that his summary
dismissal was contrary to the terms of the employment contract, and sought to amend his particulars of claim - Respondents
argued that applicant's refusal to allow them unrestricted access to the firm's files and failure to issue accounts as instructed in
respect of files of the firm, left them with no alternative but to terminate his employment - Further, Respondent objected to
applicant's application to amend and provide an alternative claim on the grounds that through his conduct, applicant had
abandoned any claim that he was dismissed, that they had incurred considerable costs in preparing submissions for a
preliminary argument as to whether dismissal occurred and filed a notice of answer and counterproposal - Commission found
that after having regard to the competing interests of the parties, it was apparent that if the application to amend was not
granted that the prejudice to applicant was greater than the prejudice to respondent, and decided to make an order granting
leave to amend - Granted - Mr T Mijatovic -v- Peter Terrence Hare and Evelyn Lilly Tuba t/as E&S Legal Group - APPL 1659
of 2000 - SMITH, C - 23/02/01 – Legal ....................................................................................................................
Application re unfair dismissal and contractual entitlements divided re monies paid equal to shares and options - Applicant argued that
notice was given that he wished to exercise the liberty granted in relation to the options and shares and sought an order for the
benefit denied be paid in an amount of money equal to the value of the shares and options - Further, the issue to be determined
was of jurisdiction and whether the Commission had the power to award a sum of money where specific performance of a
benefit under a contract cannot be ordered - Respondent argued that the Commission did not have the jurisdiction to hear and
determine the matter because it was not a claim for a benefit he was entitled to under his contract of service, that is, he claimed
instead a sum of money equal to the value of shares and options - Further, Respondent argued that the jurisdiction was not
available because a claim for damages for a breach of contract was not an industrial matter as defined in that it did not relate to
rights and duties of employers' employees, instead it related to failure to allow benefits under contract of services, that is
damages for breach of contract and that it did not sufficiently relate to rights and duties of an employer and employee Commission referred to various authorities and found that the Commission had the jurisdiction and power to deal with this
matter and that this was an industrial matter capable of being referred under section 29 - Order Issued - Ms E Gribble -vEileen and Doug Krepp - APPL 74 of 1999 - GREGOR C - 12/03/01 – Technology..........................................................
Application for reinstatement or compensation on the grounds of unfair dismissal - Applicant argued she was not made aware of all
the matters alleged against her and considered by the board of the respondent in making its decision to dismiss her, nor given
adequate opportunity to respond and there was substantial issues in dispute in each case - Commission found on evidence that
each of four incidents were brought to the Applicant's attention when they occurred, the applicant was given notice that her
conduct was unacceptable and that a further breach would result in termination - Commission found that the Applicants
aggressive behaviour on a day and mischievous allegation constituted unacceptable behaviour - Commission found that in light
of the history of incidents and her conduct, it could not be maintained that the respondent had abused its right to terminate the
Applicant's employment - Dismissed - Ms SF Bangsa-Jayah -v- Peedac Pty Ltd (ACN 079 007 613) & Other - APPL 282 of
2000 - SMITH, C - 04/05/01 - Community Services ....................................................................................................
Application re unfair dismissal and contractual entitlements - Applicant argued that dismissal was unfair and application was made to
clear his name of the accusation of stealing - Respondent argued that reasonable steps were taken to allow Applicant to
respond to the allegations of stealing and over the course of time the story changed - Further, Respondent argued that after
investigating the matter he came to the view that the product (tin) was taken without authority or permission to do so Commission found that by applying the weight of evidence principles, all the factors upon which Respondent formed the view
were accepted over Applicant's story - Dismissed - Mr DJ Kearns -v- Aarjen Pty Ltd - APPL 1970 of 2000 - WOOD,C - Retail
Trade..................................................................................................................................................................
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Application re unfair dismissal - Applicant argued that termination was harsh, oppressive and unfair, that the effect was immediate
without notice, that the unfairness was compounded through his inability to refute any allegations of misconduct because at the
time of the dismissal none had been made and that he was not given any information concerning those allegations in the letter
of termination - Respondent argued that the dismissal followed months of mismanagement and misconduct by Applicant Commission reviewed authorities and found on evidence that on balance, Applicant was not given a "fair go" as an employee
and his dismissal was, therefore harsh and unfair - Further, that reinstatement was impracticable and awarded compensation to
the Applicant - In Supplementary Reasons For Decision, Respondent argued a motion to reopen and to make further
submissions concerning the quantum of compensation - Respondent argued there was no loss that the Applicant could point to
because in the period in which he was unemployed he did not attempt to sufficiently mitigate his loss - Commission applied the
law relating to finding of loss and injury and the assessment of compensation and found that in all of the circumstances it was
appropriate that an award be made to Applicant for loss and injury - Order Issued - Mr I Lawless -v- Ghirardi Restaurant Pty
Ltd (ACN 081 550 469) - APPL 1822 of 1999 - GREGOR C - 19/01/01 - Accommodatn, Cafes&Restaurants........................

1219

Application re unfair dismissal seeking reinstatement and contractual entitlements - Applicant argued that dismissal was unfair and
that he was also entitled to long service leave - Applicant argued that the Respondent's inquiries were inadequate in relation to
the investigation and finding by the Principal that Applicant was guilty of sexual misconduct in respect of a student at the
College - Respondent argued that Applicant failed to provide any information that could provide a defence to the allegations of
misconduct at the time of the investigation when the opportunity was given - Further, Respondent argued that all matters were
considered in making the decision to terminate including the nature of the allegations, the evidence presented, the failure to
respond satisfactorily to the allegations within a reasonable time frame, the impact on the family concerned, the impact on the
school and its staff, and the duty of care owed to the children in the college - Commission found that Respondent had
conducted itself in a proper manner and Applicant was given reasonable opportunity to provide a defence and that it had not
abused its right to terminate - Further, Commission found that the employment relationship had irretrievably broken down and
that the trust could not be restored - As to the long service leave, Commission found that the Commission did not have the
jurisdiction to hear and determine the claim of long service leave, as this was an enforcement or recovery of wages under an
award and that it should be pursued in the Industrial Magistrate's Court pursuant to section 83 of the I.R. Act - Dismissed - Mr
R Newton -v- Roman Catholic Bishop of Bunbury - APPL 18 of 2000 - SMITH, C – Education..........................................

1226

Conference referred re dispute over the a written reprimand for an employee - Applicant argued that the employee was being
victimised by reason of his membership of the applicant and sought removal of the reprimand from his personal file Respondent denied allegations and opposed orders - Commission found that the respondent's application of the regulations had
previously involved a less formal approach to discipline - Commission found on evidence that the tag in question did not
comply with the relevant regulations and that there was a breach - However, it was important from an industrial point of view,
and as a matter of fairness that such strict application of be consistent across the board - Commission found the issuance of the
reprimand to be industrially unfair, but was not persuaded that it was motivated by the employees position as a union convenor
- Granted - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- BHP Iron Ore Ltd - CR
160 of 2000 - KENNER C - 23/04/01 - Metal Ore Mining............................................................................................

1251

Conference referred re unfair dismissal seeking reinstatement - Applicant Union argued that their member was unfairly dismissed
because the Respondent's response to his actions was disproportionate to the gravity of the conduct and that the conduct in
question occurred outside the workplace and that the policy was not entirely clear in this regard which added to the unfairness
of the dismissal - Respondent argued that the member had engaged in conduct in breach of the Policy with knowledge of the
terms of the Policy and further submitted that the conduct and behaviour was premeditated and designed to harass and
intimidate other employees which included using the word "scab" - Respondent also argued that reinstatement was not a viable
option if the dismissal was unfair - Commission found that the member was dismissed for making unwelcome remarks and
using derogatory and offensive words to employees who had accepted workplace agreements - Commission found having
regard to all the circumstances, including the length of service and unblemished employment record that the Respondent's
decision to dismiss was harsh, oppressive and unfair - Further, the utterances of the member were not accompanied by any
threats, other verbal abuse or intimidation - As to the question of remedy, Applicant Union sought reinstatement, whilst
Respondent opposed it - Commission ordered reinstatement - Order Issued - AUTO, FOOD, METAL, ENGIN UNION -vBHP Iron Ore Pty Ltd - CR 117 of 2000 KENNER C - Metal Ore Mining.......................................................................

1262

Applications re unfair dismissal claim - Applicant argued that dismissal was harsh, oppressive and unfair and sought reinstatement
and compensation - Respondent argued that a disciplinary inquiry convened under an Industrial Relations Agreement found
that the Applicant had breached the Company's Non-Harassment Policy, was involved in the distribution of offensive material,
marking an affidavit with offensive comments and had lied about any involvement in those matters - Commission found there
was no evidence that the Applicant in any way did or was associated with the distribution of the material around the site or that
the "target" of the harassment ever knew of the notations on the affidavit - Commission found the Applicant was dismissed for
conduct that did not breach the policy and the dismissal was harsh, oppressive and unfair - Commission found the Respondent
knew of the deceit and could not resurrect it ex post facto - Commission found that an application to re-open the case upon the
Respondent's agreement to pay compensation should be treated as part of the substantive matter, it should not do so in all the
circumstances and the Applicant should be reinstated - However, Commission found the Applicant's conduct in misleading the
Respondent could not be condoned and he should receive a written warning to be placed on his personal file to the effect that
any further conduct of that kind will lead to termination of his employment - Ordered Accordingly - CONSTRUCTION,
MINING, ENERGY -v- BHP Iron Ore Ltd - APPL 1393 of 2000;APPL 747 of 2001 - KENNER C - 08/05/01 - Metal Ore
Mining................................................................................................................................................................

1393

Application re unfair dismissal and contractual benefits - Applicant argued that the passing comments given were not treated as
warnings and that Respondent's attitude had changed once re-enrolment at university had taken place - Further, Applicant
argued that Respondent had given a pay rise early and two bonuses prior to re-enrolment at university - Respondent argued that
numerous verbal warnings were given to Applicant regarding lack of work performance and that they were pleased for
Applicant that he was considering leaving to go to university and that the bonuses were at the lower end because of the poor
work performance - Further, Respondent argued that they were forced to incur unnecessary costs by Applicant and his agent
and sought costs to be awarded or offset - Commission found that the dismissal was unfair because Applicant had not been
warned that his employment was in jeopardy due to underperformance This meant that the dismissal was unfair because of a
procedural issue - Commission also found reinstatement was impracticable and awarded compensation - Further, Commission
found that the circumstances did not warrant making an order for costs against Applicant - Order Issued - Mr BE Davies -vPhoenix Paints Pty Ltd - APPL 2019 of 2000 - BEECH C - 07/05/01 – Paint....................................................................

1406

Application re unfair dismissal seeking compensation - Applicant argued that dismissal was harsh, oppressive and unfair because he
was given little training and never given an opportunity to give his side of the story when presented with warnings and there
were never any discussions regarding the warnings given - Respondent argued that many written and verbal warnings were
given because of his abusive and unsatisfactory conduct and performance - Commission found that there were a number of
alleged incidents in which Applicant was said to have engaged in unsatisfactory conduct and that none of these issues were
ever put to Applicant or any further inquiries into the allegations - Further, Commission found that Applicant did not have any
real and proper opportunity to answer the allegations or to obtain appropriate representation - Finally, as to remedy
Commission found that reinstatement was impracticable and awarded compensation - Order Issued - Mr S Davey -v- Shire of
Collie - APPL 1358 of 2000 - KENNER C - 22/06/01 - Local Government ....................................................................
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Application re unfair dismissal and contractual entitlements - Applicant argued that he was unfairly dismissed and due outstanding
contractual entitlements as the allegations that he was unable to comply with Respondent's request to keep the greens at
standards required by them, as the greens were at sufficient standard as required - Further, Applicant argued that he had an
extensive period of time as he was diagnosed with a life threatening illness - Respondent argued that dismissal was due to the
fact that there was a history of dissatisfaction expressed at his level of performance and the standard required for the surfaces
not being met and that he was not putting in enough time on the job - Commission found that sufficient time was given for
Applicant to comply with Respondent's request and that Applicant was aware that his position was in jeopardy if he failed to
comply - Dismissed - Mr JA Fuller -v- North Beach Bowling Club - APPL 1943 of 1999 - GREGOR C - 18/05/01 - Recreation
Application re unfair dismissal and contractual benefits - Applicant argued that he was harshly, oppressively and unfairly dismissed
and denied a benefit under his contract of service because Respondent failed to consider alternative punishment measures such
as a warning and that termination was carried out in public - Further, Applicant worked long hours and should have been
considered when final payment arranged - Respondent argued that Applicant was dismissed for incidents involving misconduct
and negligence which included an attempt to blame an apprentice for food being delivered late, failure to secure and lock the
premises and property and a lack of trust - Commission found that Respondent had reasons to lose trust in Applicant and it was
clear Applicant had failed to secure premises on occasions and that Applicant was afforded an adequate opportunity to put his
version of events - Further, Commission found that Applicant was entitled to the guaranteed minimum hours of work as paid
out - Dismissed - Mr W Manson -v- Allclass Holdings Pty Ltd Trading as Gourmet Professional Catering Company W.A APPL 1816 of 2000 - SMITH, C - 11/05/00 – Catering................................................................................................
Conference referred re unfair dismissal seeking reinstatement - Applicant Union opposed the application going to the construction of
s.23 of the IR Act - Applicant Union argued that Respondent did not have the standing to bring application to revoke the
reinstatement order and submitted that an order for reinstatement was solely for the benefit of the unfairly dismissed employee
- Further, Applicant Union argued that an alternative means of dealing with a failure to comply with such an order, does not
create a right to not comply - Respondent argued that Commission should revoke and amend the order for reinstatement and
award compensation for the loss or injury caused by the dismissal - Respondent argued that on its proper construction,
reference to 'may' in s.23A(3), although expressed in directory terms, should be interpreted in a mandatory sense. - Further,
Respondent argued that if s.23A(3) was to be interpreted such that 'may' means Commission had a discretion to issue a further
order on revocation, then that discretion may be exercised simply as a consequence of the employer's failure to comply with
the reinstatement order or its impracticability to comply with the order - Commission found that once it was satisfied that there
had been a failure to comply as a matter of jurisdictional fact, Commission was then obliged to consider whether to revoke
original order and that the terms of s.23A as a whole conferred on the employer a right to not comply with a reinstatement
order - Commission rejected Respondent's submissions to revoke Commission's order - Dismissed - AUTO, FOOD, METAL,
ENGIN UNION -v- BHP Iron Ore Pty Ltd - CR 117 of 2000 - KENNER C - 31/05/01 - Metal Ore Mining ..........................
Conference Referred re unfair dismissal seeking compensation - Applicant Union argued that member was harshly, oppressively and
unfairly dismissed because the decision to terminate was excessive regarding deliberate act of member and the isolated
incident was taken out of context because member was an excellent employee over many years - Further, Respondent had
already decided to terminate before giving member an opportunity to reply and other alternative options could have been
considered to termination - Further, compensation was being sought because Respondent no longer operated the Roadhouse Respondent argued that member was dismissed for misconduct and that the damage caused was destructive - Commission
found that that member deliberately threw waste over a customer's truck and that was because customer had parked behind the
back door obstructing the drain - Further, Respondent had determined prior to confronting member that he was to dismiss
member for gross misconduct and that member was summarily dismissed for deliberately throwing waste - Issue considered by
Commission was whether the punishment was appropriate and whether there was proper consideration in deriving the
punishment - Commission found that dismissal was harsh and excessive as member was not given a fair go and that
compensation should be awarded - Order Issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western
Australian Branch -v- Clifton Nominees Pty Ltd - CR 310 of 2000 - WOOD,C - 17/05/01 - Accommodatn, Cafes&Restaurants
NATURAL JUSTICE
Application re unfair dismissal and contractual entitlements - Applicant argued dismissal was unfair because she was dismissed while
on probation and was not given an opportunity to explain any of the allegations - Respondent argued that Applicant was
dismissed because of the complaints and statements received from other management staff and patrons which showed that the
Applicant did not have the support of other management staff - Commission found after hearing evidence from other staff that
for the substantive and procedural reasons the dismissal was unfair and as reinstatement was impracticable Applicant was
awarded compensation for the loss or injury which was caused by the harshness of the dismissal - The claim of contractual
benefit had not been made out and was dismissed - Accordingly an Order was issued - Discontinued - Ms ALM Gloede -vMercure Inn, Karratha - APPL 859 of 2000 - BEECH C - 01/12/00 – Hotels....................................................................
2
Appeal against decision of the Commission (80WAIG3334) re wrongful dismissal of seven officers - Appellants argued the
Commissioner erred in law and in excess of jurisdiction, that the application before him was not an industrial matter and that
he had considered Affidavit and other material which was not evidence in the proceedings - Respondent union argued that the
Commissioner of Police breached his agreement with those dismissed officers by not deciding this issue pursuant to s.23 of the
Police Act 1892 and Regulations, and acted harshly or oppressively in acting pursuant to s.8 of that Act - Full Bench found that
since the Commissioner of Police is not the Crown, discharging an officer cannot be seen as an act done at the will or pleasure
of the Crown and accordingly it was wrong to do so without affording natural justice or procedural fairness, and further found
that the Commissioner of Police was not the employer of Police Officers, the Minister was, that Police Officers were
indubitably officers of the Crown and not employees, that there was no jurisdiction in the Commission to hear and determine
the application, and having considered all of the material and submissions upheld the Appeal and quashed the decision at first
instance, it being a nullity and having been made without jurisdiction - Ordered Accordingly - The Honourable Minister of
Police & Other -v- Western Australian Police Union of Workers - FBA 38 of 2000 - Full Bench - SHARKEY P/FIELDING
C/SCOTT C. - 14/11/00 – Police .............................................................................................................................
4

Application for stay of operation of Order made by the Chairperson of the "Coal Industry Tribunal" in Application No. 2/2001
(81WAIG731) pending appeal to Full Bench - Applicant argued on the following: "there was a serious question to be tried in
respect of the grounds upon which the Applicant seeks a review of the Order, the circumstances justify the making of an order
staying the operation of the Order as the Applicant has, and will, continue to suffer loss and damage should the Order not be
stayed and the Respondent and its members will suffer no prejudice if the Order is so stayed" - Further, Applicant sought relief
that the decision of the Tribunal should be stayed, insofar as it purports to restrain the Applicant from continuing the changes
outlined in the letter dated 31 January 2001 referred to in the Order - Respondent opposed the application - President applied
Principles pursuant to the "Coal Act" in applications for a stay, and reviewed relevant sections of the "Coal Act", the EBA and
evidence and found on a number of reasons that there was no serious issue to be tried as there was an "industrial dispute"
within the meaning of s.3 and s.10 of the Coal Act, and that jurisdiction existed and exists in the Tribunal to make such Order Further, President found that it would not deprive a "successful party" of the fruits of an Order such as this and that Applicant
had not established that an Order should be made in its favour because it had not established that the equity, good conscience
and the substantial merits of the case, or that the balance of convenience lay with it - Dismissed - Griffin Coal Mining
Company Pty Limited -v- The Coal Miners' Industrial Union of Workers of Western Australia, Collie - PRES 3 of 2001 President - SHARKEY P - 01/03/01 - Coal Mining .....................................................................................................
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Application re unfair dismissal - Applicant argued that he had attended work after Commission ordered reinstatement, however, the
employer has failed to comply with the Order - Commission found on evidence that applicant's loss was at least 6 months
remuneration and that the parties were in agreement as to the calculation of the loss, except that respondent sought
consideration for Centrelink payments received by applicant - Commission found that it was inappropriate to deduct
unemployment benefits received by applicant during the course of unemployment and accordingly, revoked the order for
reinstatement - Further, Commission ordered that respondent pay applicant $31,509.17 as compensation for unfair dismissal
and $2,217.04 as pay in lieu of notice, no later than 7 days from the date of the Order - Ordered Accordingly - Mr JL
Butterfield -v- Pollock Nominees Pty Ltd ACN 008 842 911 - APPL 604 of 2000 - SCOTT C. - 23/02/01.............................

866

Application re unfair dismissal and contractual entitlements - Preliminary issue re discovery of documents - Applicants' Agent filed
Notice of Application for an Order that respondent give discovery under oath of documents relating to Applicant's termination
of employment and engagement of temporary employees - Respondent objected to such an Order and argued that there was a
restructure which lead to the redundancy of the two individual position held by Applicants and that appropriate procedures
have been followed and appropriate redundancy payments paid - Commission determined that Orders for discovery would only
be made for documents which were relevant to the issues before the Commission and that the Order sought was in its view
sufficiently broad to be oppressive, therefore, for a number of reasons the Order sought was rejected - Dismissed - Mr SI
Borich -v- WesTrac Equipment Pty Ltd ACN 009 342 572 - APPL 293,294 of 2000 - BEECH C - 23/02/01 - Machinery &
Equipment Mfg ....................................................................................................................................................

934

Conference re withdrawal from an unregistered agreement - Applicant sought an Order that Respondent continue to be bound by and
observe the terms and conditions of an unregistered industrial agreement, and an Interim Order to continue the effect of the
Agreement pending the hearing and determination of the substantive claim - Preliminary issue re jurisdiction - Counsel for the
Respondent argued that Commission lacked jurisdiction to entertain the matter, given that a ground of the application
amounted to an application to enforce the BHP Iron Ore Enterprise Bargaining Agreement 1997 (EBA III) - Further, the
application also sought the imposition of an agreement on non-consenting parties, therefore, the application was one involving
the exercise of judicial power and beyond the jurisdiction of the Commission - Commission reviewed authorities and found on
a number of reasons, that the present claim for an order was one that was properly characterised as one seeking an order of the
Commission, to create future rights and obligations, albeit reflecting the terms and conditions of the Agreement and this would
entail the exercise of arbitral and not judicial power - Further, because the Commission may be called upon to interpret the
terms of EBA III, as part of the proceedings, does not of itself, fundamentally change the character of the matter, therefore the
present claim was within the Commission's jurisdiction - Commission further reviewed authorities and found that the issue
regarding the jurisdiction to impose a s.41 agreement on a non consenting party, does not arise in this matter - Order Issued CONSTRUCTION, MINING, ENERGY & Others -v- BHP Iron Ore Pty Ltd – APPL C 60 of 2001 - KENNER C - 14/03/01 Metal Ore Mining.................................................................................................................................................

1056

Application for an order revoking an order reinstating an unfairly dismissed employee - Applicant Employer argued that S23A(3) of
the IR Act created a right for it to refuse to obey an order for reinstatement and the Commission must therefore issue an order
for compensation- Respondents argued that it was not open for the Applicant to bring the application, the Respondent
Employee's attitude had been the subject of the original hearing, reinstatement was not a popularity issue and the Commission
had discretion - Commission reviewed authorities and found that if the process of revocation was automatic it would render the
power to reinstate nugatory and that power was discretionary - Commission found it was not open in the application to
consider further evidence on a point that was already decided - Commission had considered the employee's attitude and
behaviour and reinstatement had more potential benefit to him - Dismissed - Iluka Resources Limited & Other -v- Mr MA
Rulyancich & Others - APPL 432 of 2001 - BEECH C - 01/06/01 - Other Mining ............................................................

1397

Application re unfair dismissal - Applicant summarily dismissed by a recruitment agency that had a labour hire agreement contract
with another company who had requested that the Applicant be removed - Applicant argued he had never seen the relevant
Code of Conduct or Privacy documents, the dismissal was harsh, oppressive and unfair and sought reinstatement - Respondent
argued that the Applicant had made a derogatory comment about a customer in the comments field of his notes screen which
was against the other company's Code of Conduct and 'Privacy' instruction - Commission found that the evidence disclosed
that the nature of engagement could not be characterised at law as casual employment - Commission found that Respondent
abused the right to terminate the Applicant's employment because the customer made no complaint about the service, the
Respondent made no enquiry about why the applicant made the note and failed to instruct its employees about the Code of
Conduct - All the training Applicant received was prior to the creation of the Privacy instruction - - Commission found that
reinstatement was not practicable and the Respondent should pay the Applicant compensation for loss at the date of hearing Granted - Mr DJ Conole -v- Julia Ross Recruitment Pty Ltd & Other - APPL 450 of 2000 - SMITH, C - 25/05/01 Recruitment Services.............................................................................................................................................

1402

OVERTIME
2
Appeal against decision of Public Service Arbitrator (unreported) re variation of Award - Appellant argued that Public Service
Arbitrator erred in law in declaring that the Commuted Overtime Allowance should be categorised as a general allowance to
which principles 2, 5 and 6 of the State Wage Principles apply, that on the face of the clause and in the context of the Award,
the allowance was a commuted allowance, paid in lieu of payments which would otherwise be made under the Overtime
Allowance clause of the Public Service Award No. PSAA4 of 1989 and not an allowance with relation to either the nature of
the work or conditions under which the work is performed - Further, Appellant sought a declaration that the application was
not an issue to be progressed and determined under Principles 2, 5 and 6 of the State Wage Principles - Full Bench found that
the PSA correctly held that the matter should proceed as if it were an issue under Principle 2 which attracts the attention of
Principles 5 and 6; and that it was a general allowance and that the Principles should be applied accordingly - Further, the PSA
was correct, on a fair reading of the Principles and the award as a whole, in so concluding, therefore there was no merit in the
appeal - Full Bench applied authorities regarding the application for extension of time, which were opposed by the
Respondents and found on a number of factors, the maintenance of the time limit of 21 days pursuant to s.49(3) of the Act
would not work an injustice in this case and that the CSA had not established that the denial of the application would prejudice
it - Dismissed - Civil Service Association of Western Australia Incorporated -v- Executive Director, Fisheries Western
Australia & Other - FBA 37 of 2000 - Full Bench - SHARKEY P/COLEMAN CC/WOOD,C - 08/12/00 ..............................

11

Application re unfair dismissal - Applicant argued that he was terminated unfairly, and sought compensation for lost wages, ongoing
loss in his new position, one month's pay in lieu of notice and injury for suffering arising from the dismissal - Respondent
argued that as the contract issue concerning overtime was unresolved he terminated Applicant and paid him one week's pay for
notice as permitted under the contract of employment, and further referenced a letter as conclusive proof that overtime was not
to be paid to applicant - Commission was satisfied that Applicant's performance was not in question, he received no warning or
indication that his employment was in jeopardy and that he was dismissed unfairly, hence he should be paid the total of
$1579.50 for denied contractual benefits and a total of $3,510 by way of compensation - Granted - Mr NR Lynam -v- Lataga
Pty Ltd - APPL 555 of 2000 - WOOD,C - 29/11/00.....................................................................................................

299

Complaint re Breach of Award - Preliminary issue re summary judgement - Industrial Magistrate heard submissions from both parties
and found that Defendant have discharged the onus that there was a plausible ground of defence and granted Defendant
unconditional leave to defend - Mr JS Strange -v- Moonstar Nominees Pty Ltd - CP 324 of 2000 - Industrial Magistrate 11/01/01 .............................................................................................................................................................
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Complaint re breach and enforcement of Award and Minimum Conditions of Employment Act - Complainant argued that Defendant
failed to pay annual leave, sick leave and overtime - Complainant argued that Defendant had initiated and in effect orchestrated
the termination so that it could be released from the obligations of Workers' Compensation and Rehabilitation Act and that
entitlements accrued whilst on workers' compensation should be paid - Defendant argued and disputed that it had unilaterally
terminated Complainant's employment at all, it argued that Complainant resigned from his position to take up employment
with another employer as a security officer - Magistrate found that the parties terminated company on mutual agreement and
the entitlements for annual leave, sick leave and payment in lieu of notice were not made out - Magistrate found that
Complainant was entitled to unpaid overtime as proven because Defendant could not offset overaward and production bonuses
payments made for a particular purpose against overtime payments - Proven in Part - Mr PA Jones -v- Barminco Pty Ltd - CP
38,212 of 2000 - Industrial Magistrate - Cicchini IM - 02/05/01 - Services to Mining.........................................................
2

Appeal against decision of Commission (81 WAIG 721) re use of contractors - Appellant argued that the Commission erred by not
determining the question of available reasonable hours and not placing sufficient weight on the evidence of a reversed
overtime ban by the Respondent - Respondent argued that the contracting out was consistent with the provisions of the award Full Bench found that the central issue was whether on the evidence it was open to find that no employee would suffer any
"detrimental effect" within the meaning of the award in relation to his/her available hours of work by using contractors and that
it was open to the Commission to so find - There was no question of a reduction in overtime, instead the Respondent proposed
that the status quo be maintained - Dismissed - The Australian Workers' Union, West Australian Branch, Industrial Union of
Workers -v- BHP Iron Ore Ltd - FBA 2 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/FIELDING C - 16/05/01 - Metal
Ore Mining..........................................................................................................................................................

PRINCIPLES
1
Appeal against Decision of Full Bench (80WAIG159) re wearing of badges by union members during hours of employment Appellant argued whether the decision of the Full Bench was erroneous in law and whether the exercise of the Senior
Commissioner's exercise of discretion in the relevant circumstances gave rise to reviewable errors of law - Respondent union
argued that the matters before the Full Bench were essentially matters of industrial fairness concerning the introduction and use
of a badge - Industrial Appeal Court found that the Full Bench fell into error in seeking to balance rights vested in the
employer as a consequence of the contractual arrangements as against the reasons advanced by the employees for wearing the
badge - Further the reasons for wearing the badge were not of the same contractual or normative order as the rights of the
employer to determine what was required by way of grooming thus the appeal was allowed - Appeal Upheld - Burswood
Resort (Management) Ltd -v- Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch IAC 3 of 2000 - Industrial Appeal Court - Kennedy J./Anderson J./Owen J. - 01/08/00 – Hospitality....................................
1
Application for stay of proceedings in Matter No. CR159/1999 pending determination of Appeal - Appellant argued for a stay of
proceedings of the Decision of Full Bench until the determination of the appeal before IAC or further Order - Industrial Appeal
Court found that it was quite satisfied that the circumstances, as well as the balance of convenience justified the stay of
proceedings to be granted - Granted - Burswood Resort (Management) Ltd -v- Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch - IAC 3 of 2000 - Industrial Appeal Court - Kennedy J./Anderson
J./Owen J. - 01/08/00 – Hospitality...........................................................................................................................
2
Appeal against decision of the Commission (80WAIG3068) re unfair dismissal and contractual entitlements - Appellant argued that
the learned Commissioner erred in fact and law in that he failed to give proper weight to the evidence and erred in fact and law
in finding that a reasonable period of notice for the Respondent to remedy the situation would have been 3 months and in
assessing the compensation for loss and injury - Respondent argued that the grounds of appeal were defective because they did
not comply with Regulation 29 of the Industrial Relations Commission Regulations 1985 - Full Bench found that the grounds
of appeal did comply and that they were provided and sufficiently detailed to enable the Respondent to know substantially the
case which it had to answer - Full Bench concluded that this was a discretionary decision and that the Appellant had to
establish that the exercise of the discretion at first instance had miscarried with the principles laid down - Full Bench
concluded that no established error in the exercise of the discretion at first instance had been made out that would warrant the
interference of the Full Bench - Dismissed - Olten Pty Ltd T/as MSA Security -v- Mr AJ Byfield - FBA 39 of 2000 - Full
Bench - SHARKEY P/COLEMAN CC/GREGOR C - 18/12/00 – Security......................................................................
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3

Application re joinder to Award - Applicant Union argued that although the Contract Cleaners' (Ministry of Education) Award 1990
was limited to the named Respondents, it was regarded generally by the contract cleaning industry and the Education
Department as the Award which sets the benchmark for wages and conditions for contract cleaning employees cleaning
Government Schools and it was therefore necessary that when new contract cleaning employers gain contracts, the Award be
extended to them by having them named as Respondents to the Award - Respondents argued amongst a number of reasons that
the coverage of the Contract Cleaners' (General and Window Contractors) Award (the General Award) currently applies to the
employers that the union is seeking to join to the award, that it was the General award which forms the award safety net and
that the Contract Cleaners' (Ministry of Education) Award, 1990 was a consent award which applied only to the employers
who consented to it - Further, that the General award has undergone a Minimum Rates Adjustment exercise and therefore it has
properly set rates of pay whereas the Contract Cleaners' (Min. of Educ) Award, 1990 has not - Commission in Court Session
was of the view that the material before it justified why the claim had not been progressed under s.41 of the Act or pursued
under any other of the State Wage Principles - Further, that the equity, good conscience and substantial merits of the case lay
with the Applicant such that the application should succeed - Granted - LIQUOR, HOSPITALITY & MISC -v- Airlite
Cleaning Pty Ltd & Others - APPL 1431 of 1998 - Commission in Court Session - BEECH C/SCOTT C./KENNER C 08/09/00 – Cleaning..............................................................................................................................................
Application to vary the Rangers (National Parks) Consolidated Award, 1987 by consent - Commission found that the award does not
reduce conditions or disadvantage employees - Further, that this was a single enterprise specific award which was being varied
by consent to give effect to structural efficiency initiatives or productivity based arrangements and the variation made to the
State Wage Principles to recognise those circumstances was applicable - Award Varied and Consolidated - Department of
Conservation and Land Management -v- Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch - APPL 1744 of 2000 - BEECH C - 24/11/00 – Government...............................................................................
1
Appeal against Decision of Commission In Court Session (80WAIG4508) re terms and conditions of employment, redundancy
payments and superannuation schemes - Appellants argued that CICS erred in law by purporting to give retrospective effect to
order 1, that the base salary and roster allowance of each letter of offer employees be increased and erred in law in finding that
following the merger, the Appellant's Mid-West operations were quickly restored to profitability or giving consideration to
other factors when there was no evidence to support this finding - Further, Appellants argued that the Commission erred in law
in making orders in relation to Iluka Resources Limited where there was no industrial matter between it and the Respondents
and erred in law by acting on the irrelevant consideration that RGC Mineral Sands Ltd had previously offered a limited choice
of superannuation funds to its employees and having regard to a Superannuation scheme which applied to Workplace
Agreement employees and granting liberty to apply to the award employees of Iluka Resources Limited and Iluka Mid-West
Limited when the industrial matter between Appellants and Respondents did not relate to the award employees - Industrial
Appeal Court found that the CICS had the power to give retrospective effect to its order awarding an increase in salaries and
allowances, that there was revealed an evidentiary basis on which the CICS could properly make the challenged finding that
profitability was quickly restored for the Mid-West operations following the Merger - Further, IAC found that it was a matter
for the CICS to find whether an order to enable letter of offer employees to become members of the Iluka Resources Limited
fund was appropriate as a matter of equity, good conscience and the substantial merits of the case - IAC found that no grounds
had been made out and failed to be persuaded thus Appeal dismissed - Dismissed - Iluka Midwest Limited & Other -vCONSTRUCTION, MINING, ENERGY & Others - IAC 5 of 2000 - Industrial Appeal Court - Kennedy J./Anderson J./Parker
J. - 08/02/01 - Other Mining....................................................................................................................................
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2
Appeal against Decision of Commission (81WAIG327) re illegal disciplinary action - Application to extend time to appeal and to
extend time to make application to extend time - Appellant Union argued that there were delays that contributed to the appeal
being lodged out of time and that using the various principles referred to the appeal and application should be granted Respondent opposed the Application to extend time within which to appeal and for leave to extend time within which to make
application to extend time - Full Bench found that the object of a rule to extend time was to ensure that legislative provisions or
rules which fix times for doing acts do not become incidents of injustice and that the discretion to extend time was given for
the sole purposes of enabling the Commission to do justice between the parties - Full Bench concluded that there would be
detriment and therefore injustice to Respondent in allowing an extension of time within which to appeal from a decision which
Appellant Union had, in anticipation of such a decision being given accepted therefore, appeal was incompetent and dismissed
- Dismissed - COMM, ELECTRIC, ELECT, ENERGY -v- BHP Iron Ore Pty Ltd - FBA 52 of 2000 - Full Bench - SHARKEY
P/COLEMAN CC/SCOTT C. - 14/03/01 - Iron Ore.....................................................................................................

981

4

Application for stay of operation of a direction of the Commission in Application Nos. 1693, 1710, 1711, 1712, and 1713 of 2000
(81WAIG936, 1068) pending Appeal to Full Bench - Appellant Employer argued that Commission in the exercise of its
discretion failed to give proper weight and consideration to the following matters that, it was not in the public interest to order
the discovery of confidential communications between employers and their industrial relations advisers and that such
documents were not and could not be relevant to the matters at issue in the substantive case - Respondents argued that to stay
the operation of the order might have the effect of delaying the final hearing and determination of the matter, a delay which
could not be compensated for in money, even if Respondents were successful - President found that the principles applicable
for a stay should be applied and that the decision appealed against was a discretionary decision and that to succeed on appeal
Appellant would have to establish that the exercise of discretion was miscarried in accordance with the principles - Further,
President found that an appellate court should exercise caution in undertaking to review a decision on a matter of practice or
procedure and that the stay of operation had not been established and therefore, there should not be interference by the
President with an interlocutory order - Dismissed - Cable Sands (W.A.) Pty Ltd -v- Mr R Sullivan & Others - PRES 5 of 2001
- President - SHARKEY P - 19/03/01 - Mineral..........................................................................................................
3
Application to vary award to insert Freedom Of Choice provisions - Applicant argued application was consistent with the RGC Case
(80 WAIG 2437), that workers entering the industry were being denied the right to have their wages and conditions fixed by
the Commission as correct and proper wages for the work performed - Applicant argued that the mandatory imposition of
Workplace Agreements as pre -conditions of employment had contributed to the lowering of wages throughout the industry Applicant Union argued the application was an extension of the award safety net to prospective employees - The Minister and
various persons and organisations registered and unregistered sought to intervene - Respondents and intervenors argued that
the Commission had no jurisdiction to vary the award as the proposed amendment did not give rise to an industrial matter or
were beyond the Commission's power Respondents and intervenors argued that an offer of conditional employment did not
constitute a refusal to employ - Further that the award was outdated and inflexible and did not satisfy the current demands of
the industry - CICS allowed the intervention and joinder of various parties and gave reasons therefore - CICS reviewed
authorities and found that the RGC Case could be distinguished and that the application related to a refusal to employ any class
of persons and was therefore an industrial matter- CICS addressed the admissibility of evidence, public Interest, equity ,good
conscience and the substantial merits of the case, the Wage Fixing Principles and found that the application should be granted However, CICS found that having regard to the jurisdiction arguments in respect of the refusal to employ and the
uncontroverted evidence that some prospective employees wished to be employed under the t the terms of a Workplace
Agreement that the award should be varied in terms specified by the Commission - CICS determined that it could not
retrospectively apply a recruitment provision and there were no special circumstances to grant retrospectivity - In
supplementary reasons following Speaking to the Minutes, CICS a change sought reflected the intention of the Commission,
no reason for the clause to be limited to named parties, whereas others would add a dimension not envisaged or would present
practical problems - Granted in part - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch -v- Airlite Cleaning Pty Ltd & Others - APPL 975 of 2000 - Commission in Court Session - SCOTT C./KENNER
C/SMITH, C - 19/04/01 - Property Services...............................................................................................................
Application re unfair dismissal - Applicant argued that his dismissal was unfair because his termination was not a bone fide
redundancy and that this related to a workers compensation claim made by him - Respondent argued that Applicant was
dismissed by reason of a bona fide redundancy because there was a turndown in work and reduced demand for their products Commission found that Respondent did experience a substantial reduction in business demand and that consideration by
Respondent of alternatives to redundancy with employees were discussed, but, did not include Applicant - Commission turned
to the relevant principles to unfair dismissal claims arising from a situation of redundancy and found that Respondent had a
lawful obligation to discuss and warn of impending redundancies to employees which in relation to Applicant did not occur Commission declared that Applicant was unfairly dismissed - Declaration Issued - Mr LF Free -v- Boral Aluminium Windows
- APPL 1379 of 2000 - KENNER C - Construction Trade Services.................................................................................
Conference re unfair dismissal - Applicant Union argued that dismissal of member was unlawful because it was contrary to the Order
issued by Commission in CR350 of 2000 (81WAIG699) re exploring options and providing appropriate training to member Further, Applicant Union argued that an Order be issued that member be reinstated to position held by him immediately prior
to his dismissal and that the parties agree to the duties to be performed by member - Respondent argued and questioned the
jurisdiction of the Commission to issue such an order and says that member was dismissed for continued and wilful refusal to
obey a lawful and reasonable instruction - Commission found that it had the jurisdiction to issue such an order and issued an
order that Respondent not dismiss member from his employment which also allowed the parties liberty to apply to vary, cancel
or revoke this Order - Interim Order issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western
Australian Branch -v- Burswood Resort (Management) Ltd - C 89 of 2001 - BEECH C - 30/04/01 – Hospitality....................
Application pursuant to Section 27 re application being set aside and hearing date vacated and that a directions hearing be listed Applicant argued that an error was made on an order dated 16 February 2001 and the order for discontinuance be revoked and
returned for conciliation - Respondent argued Commission does not have the power to entertain application 440 of 2001, as by
virtue of order 16 February 2001 Commission was functus officio in respect to the section 29 application - Commission found
that that there was an error and having regard for section 26 of the IR Act, the original order discontinuing section 29
application be revoked - Order Issued - Mr J Lane -v- Aussie Online Ltd - APPL 440 of 2001 - WOOD,C - 17/05/01 –
Technology .........................................................................................................................................................
PROCEDURAL MATTERS
3
Conference referred re "fit for work policy" - Applicant Unions raised objection to certain aspects of the policy on the ground that
those aspects impose an unfair and unreasonable burden on their employees - Further, Applicant Unions argued that the
existing level catches cannabis users who have long since ceased to be intoxicated or otherwise adversely affected by the drug
and they point to, and rely on, the fact that a measurement of the level of THC in urine was not a measurement of the level of
impairment - Respondent argued that the nature of its operations, and in particular the duties and responsibilities of its
employees, are such as to require a low level for THC so as to minimise the risk that an employee who has recently consumed
drugs was allowed to work, that if the cut-off level were set at a higher level than was now the case, recent drug consumers
could escape detection and moreover, that any departure from the level set by the Australian Standard would unduly expose it
to an action for breach of duty of care in an appropriate case - Commission in Court Session were persuaded that a cut-off level
of THC at 50ng/ml in the context of the Respondent's policy was industrially unreasonable, although the confirmation
threshold of 15ng/ml was not unjust - Further, CICS were not convinced that the blood alcohol concentration level in the
policy as it currently stands was either harsh or unfair to either the employee who gives a positive reading or to innocent fellow
employees - Granted in Part - AUTO, FOOD, METAL, ENGIN UNION & Others -v- Argyle Diamond Mines Pty Limited CR 75 of 2000 - Commission in Court Session - FIELDING C/KENNER C/SMITH, C - 05/12/00 – Mining .........................
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2
Application for Orders pursuant to Section 72A of the Industrial Relations Act - Full Bench issued a numbers of orders and directions
to expedite the determination of the Application on 5 September 2000 - Full Bench also adjourned hearing at the request of
both parties - Full Bench granted and ordered procedural applications - Applicant Union sought orders that the Merchant
Service Guild (MSG) has the right to represent under the Act, to the exclusion of the Civil Service Association (CSA) the
industrial interests of all Fisheries Officers employed in the Fisheries Department of Western Australia by the Executive
Director Fisheries who are eligible for membership of the MSG and that the CSA does not have the right under the Act to
represent the industrial interests of any Fisheries Officers - The grounds for the application are that the Applicant Union is best
placed to represent the industrial interest of the Fisheries Officers because in the context of the enterprise the Applicant is the
recognised principle union in relation to maritime employees and can commit greater resources and overall industry experience
to protect the interests of those employees engaged in the maritime industry and would be better placed to promote and
facilitate successful enterprise bargaining and that the orders sought are consistent with the objects of the Act - CSA argued
that it had constitutional coverage of the Fisheries Officers and is a large existing organisation which does and is able to
provide a wide variety of services and which has substantially provided resources to enable that to occur - Full Bench found
that the CSA at all material times, had and has the capacity to properly and efficiently represent Fisheries Officers and has
done so - Further, Full Bench found that the Fisheries Officers are ineligible to join MSG under its eligibility rule and that the
MSG has no constitutional coverage of Fisheries officers - Full Bench concluded that the Applicant Union did not establish a
substantial case - Dismissed - Merchant Service Guild of Australia, Western Australian Branch, Union of Workers -v- (Not
applicable) - FBM 3 of 2000 - Full Bench - SHARKEY P/SCOTT C./KENNER C - 15/02/01 - Government Administration....

380

Application re unfair dismissal - Preliminary issue re Production of Documents - Respondent sought copies of Applicants taxation
returns for the tax years ended 1998, 1999 and 2000 - Commission noted that neither the Notice of Application nor the Notice
of Answer raised any issues regarding Applicant's financial circumstances and it could not see how these documents could be
relevant to an issue which might legitimately arise on the hearing of the Application - Dismissed - Mr MJ Carberry -v- TJ &
HP Abbott Transport - APPL 1403 of 2000 - BEECH C - 16/01/01 - Road Transport.........................................................

729

2

Appeal against Decision of Industrial Magistrate (unreported) and Appeal against Decision of Commission (80WAIG4419) re unfair
dismissal - Preliminary application - Respondent argued on a number of grounds including that the appeal was incompetent
and that it had been brought frivolously and vexatiously with the object of delaying and prejudicing the fair trial of the
proceedings before the Magistrate - Further, Respondent sought orders that Appeal No. FBA 7/2000 be struck out and that
Appellant pay the costs of and incidental to the proceedings - Full Bench found on a number of reasons that the appeal was
competent, that it was premature and unnecessary, at this stage, to rule on the issues of frivolous and vexatious, and that there
was prejudice by the prospect of irremediable exclusion, therefore, having regard to the equity, good conscience and the
substantial merits of the case, dismissed the application to dismiss for want of prosecution - Appeal Nos. FBA7 and FBA43 of
2000 - Respondent argued that there was irresistible inference that the appeal was brought frivolously and vexatiously, that
Appellant's appeal should not be allowed to be withdrawn and that, given the length of time that the breach of the procedural
rules had continued, the reasons for the breach and the fact that respondent and the administration of the court's business had
been prejudiced, then both appeals should be struck out - Appellant's Counsel argued that he had no objection to the appeals
being dismissed rather than withdrawn and he offered no argument in support of the appeals - Full Bench found that the most
satisfactory way of dealing with the appeals with some finality, and to which course there was no objection in any event, was
to dismiss the appeals by way of determination of the appeals - Dismissed - Chubb Security Australia Pty Ltd -v- Mr PR
Danson - FBA 7,43 of 2000 - Full Bench - SHARKEY P/COLEMAN CC/FIELDING C - 26/07/00 - Other Business Services .

783

Application re unfair dismissal - Applicant argued that he had attended work after Commission ordered reinstatement, however, the
employer has failed to comply with the Order - Commission found on evidence that applicant's loss was at least 6 months
remuneration and that the parties were in agreement as to the calculation of the loss, except that respondent sought
consideration for Centrelink payments received by applicant - Commission found that it was inappropriate to deduct
unemployment benefits received by applicant during the course of unemployment and accordingly, revoked the order for
reinstatement - Further, Commission ordered that respondent pay applicant $31,509.17 as compensation for unfair dismissal
and $2,217.04 as pay in lieu of notice, no later than 7 days from the date of the Order - Ordered Accordingly - Mr JL
Butterfield -v- Pollock Nominees Pty Ltd ACN 008 842 911 - APPL 604 of 2000 - SCOTT C. - 23/02/01.............................

866

Application re unfair dismissal - Preliminary issue re jurisdiction - Respondent argued that Commission lacked jurisdiction to deal
with the applications as both employees were casual and pursuant to the Federal Workplace Relations Act 1996 and
Regulations, were excluded from the operation of unfair dismissal procedures, there being a direct inconsistency between the
Federal and State Acts - Respondent argued that consumption of alcohol on duty and a series of events which amounted to
behaviour and an attitude on the part of applicant (Mr Rushton) was the reason for termination - Applicant (Mr Rushton)
defended the allegations and for most part agreed that they occurred but he viewed them as trivial - Applicant (Mr Cairns)
argued that he felt intimidated and threatened by another officer following an incident, that after respondent investigated the
incident, he was told that he would stay on and be offered work but that never happened - Commission reviewed authorities,
relevant sections of the Federal Act, the Australian Constitution and found that there was no inconsistency between the Federal
Workplace Relations Act 1996 and the WA I.R. Act 1979 and hence the Commission had jurisdiction to hear the matter Commission determined (in a further Reasons for Decision) that the nature of the applicants' employment relationship in all
aspect was casual - Further, Commission found on evidence that the respondent was not prepared to continue to roster Mr
Cairns away from his intimidator and unless Mr Cairns had that guarantee then he was not prepared to work for the respondent,
therefore, there had been no dismissal of Mr Cairns and hence that being the fact there was no jurisdiction for the Commission
and accordingly dismissed his application for want of jurisdiction - Commission further found that Mr Rushton did consume
alcohol and fall asleep whilst on duty, therefore, having regard to the Undercliffe case (65WAIG385) the decision to dismiss
him on notice was not unfair, harsh or oppressive in all circumstances - Applications Dismissed - Mr A Cairns -v- The West
Australian Turf Club - APPL 795,809,827 of 2000 - WOOD,C - 15/09/00 – Sport............................................................

867

Application re unfair dismissal and contractual entitlements - Applicant argued dismissal was unfair because he would not sign a
workplace agreement - Respondent argued on evidence that the workplace agreement had nothing to do with the dismissal as
such - Commission found that the Applicant was dismissed as a result of the conversation between it and the Respondent and
the issues raised by the Respondent as to the reasons for the dismissal were at least arguably valid - Further, that Applicant's
lack of any positive response in relation to the Victoria traffic incident at the time in the context of the other issues raised by
the Respondent led the Commission to conclude that the Applicant had not persuaded it that his dismissal was unfair Dismissed - Mr MJ Carberry -v- TJ & HP Abbott Transport - APPL 1403 of 2000 - BEECH C - 09/03/01 – Transport............

871

Application re unfair dismissal - Applicant argued that her employment was terminated in a harsh and unfair manner and the dismissal
was both substantively and procedurally unfair because the tasks she completed under the performance management ought to
have been accepted by the Respondent and her employment should not have been terminated - There was no argument from
the Respondent - Commission found that Applicant had not demonstrated any substantive unfairness in her dismissal, that
Applicant was counselled in a reasonable and courteous manner, she was given ample opportunity to respond to issues raised
with her, she took the opportunity provided, she was set reasonable time frames and tasks in consultation with her and she had
the opportunity to have someone present with her during important meetings, therefore, there was no procedural unfairness Dismissed - Ms C Nichols -v- Derbarl Yerrigan Health Service Inc - APPL 1536 of 1999 - SCOTT C. - 15/02/01 - Health
Services ..............................................................................................................................................................
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PROCEDURAL MATTERS— continued
Conference referred re unfair dismissal and contractual entitlements - Matter remitted back to Commission with instruction that it be
dealt with "according to law" and in accordance with the reasons for decision of the Full Bench - Applicant sought
compensation for loss of income and in addition, for injury sustained as a result of his dismissal - Further, Applicant Union
argued that whatever formula was used to assess compensation, Applicant was entitled to the maximum allowable under the
Industrial Relations Act - Respondent argued that the Applicant should be compensated for something less than the maximum
allowable under the Act and drew attention to the fact that he was subject to criticism which led to other proceedings in the
Commission before his termination - Commission reviewed various tests cases, relevant sections of the I.R. Act and
Workplace Relations Act 1996 and found that the onus was on the employer to establish that the employee had failed to
mitigate his loss and the employer had simply not discharged that onus - Further, that in the present case, the task of assessing
compensation was made more difficult than usual because the evidence as to the Applicant's earnings at the time of dismissal
and subsequently are at best scant, and that may be due in part to the fact that so much time had lapsed since Applicant's
dismissal - Commission concluded that Respondent should pay Applicant compensation for dismissal found to have been
unfair by the Full Bench - Granted. - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -vBarminco Pty Ltd - CR 186 of 1998 - FIELDING C - 05/11/98 - Services to Mining.........................................................
Conference referred re safety and welfare issues associated with the operation of single officer Police stations throughout Western
Australia and in particular the Yalgoo Police station - Applicant union sought orders that the Respondent be ordered to appoint
additional residing Police officers at Yalgoo, Gascoyne Junction and Dwellingup Police stations - Respondent argued that the
deployment of members of the Police Force was the prerogative of the Commissioner of Police and objected to the issue of any
order - Commission conducted inspections in the surrounding districts and at each of the above named Police stations and
found from evidence and from the statistics provided, that the threat level of assault on Police officers was at least no higher in
single officer Police stations than it was for Police Officers generally - Commission concluded that in the great majority of
cases the situation was handled quite adequately by the command structure and to ensure that it does so there must be on-going
audit of middle level commanders to ensure that police officers who are in single police stations working by themselves are
adequately supervised and supported, if not, situations of unsafe work practice and welfare issues would arise quickly Commission did not issue orders sought but noted that it remained open to the WAPU in individual circumstances to make
notifications to this Commission and the matters would be dealt with on an individual basis - Dismissed - Western Australian
Police Union of Workers -v- The Hon. Minister for Police - CR 15 of 2000 - GREGOR C - 02/03/01 – Police .......................
2
Appeal against Decision of Commission (81WAIG327) re illegal disciplinary action - Application to extend time to appeal and to
extend time to make application to extend time - Appellant Union argued that there were delays that contributed to the appeal
being lodged out of time and that using the various principles referred to the appeal and application should be granted Respondent opposed the Application to extend time within which to appeal and for leave to extend time within which to make
application to extend time - Full Bench found that the object of a rule to extend time was to ensure that legislative provisions or
rules which fix times for doing acts do not become incidents of injustice and that the discretion to extend time was given for
the sole purposes of enabling the Commission to do justice between the parties - Full Bench concluded that there would be
detriment and therefore injustice to Respondent in allowing an extension of time within which to appeal from a decision which
Appellant Union had, in anticipation of such a decision being given accepted therefore, appeal was incompetent and dismissed
- Dismissed - COMM, ELECTRIC, ELECT, ENERGY -v- BHP Iron Ore Pty Ltd - FBA 52 of 2000 - Full Bench - SHARKEY
P/COLEMAN CC/SCOTT C. - 14/03/01 - Iron Ore.....................................................................................................
Application re contractual entitlements - Applicant argued that she was to be paid remuneration equal to 50% of her gross takings,
that upon the introduction of compulsory superannuation the practice commenced to pay superannuation calculated on the
statutory percentage applied to the gross earnings, that later it unilaterally commenced deducting the required percentage from
her earnings - Further, Applicant argued that she was thereafter under paid because the amount should have been calculated on
and paid in excess of to the 50% of her gross takings whereas it was deducted from the takings - Applicant sought benefits
which had not been paid to her at the completion of her engagement - Respondent argued that upon the introduction of
compulsory superannuation contributions it was agreed that it would pay the compulsory superannuation percentage on top of
the 50% billing, however, after May 1995 a review led to a decision that payment on top of the 50% was outside the original
agreement and the practice began deducting superannuation contributions from the gross billing achieved by Applicant Commission found on evidence that the Applicant's contract was never changed at law and the Applicant was always entitled
to have her superannuation assessed on top of the 50% billings - Further, Applicant was entitled to the benefit of that contract
now, and the parties agreed that the sum of money in dispute was $17,877.35, therefore, Commission ordered that the practice
pay the Applicant that sum of money - Granted - PW De Boer -v- Third Ave Surgery - APPL 1465 of 1999;APPL 829 of 2000
- GREGOR C - 20/03/00 - Health Services ................................................................................................................
Application re unfair dismissal and contractual entitlements - Commission listed the application For Mention Only and the Applicant
had been asked to show cause why the application should not be struck out for want of prosecution - Parties were asked by
Commission to provide further particulars - Commission after considering the parties submissions, concluded on a number of
reasons that Applicant's lack of interest in his application for a period of at least 6 months could not be passed over especially
given the Respondent's current position and that while there may be some reason on the authorities to differentiate between
claims of unfair dismissal and claims for denied contractual entitlements particularly as a claim for a denied contractual
entitlement was not subject to the 28 day time limitation imposed upon an applicant claiming unfair dismissal, Commission
was unable to differentiate between these two claims for this purpose - Further, Commission acknowledged that the sum of
money claimed was not insignificant, however, that was as much a reason for an Applicant to vigorously pursue the claim as
anything else and the size of the amount claimed was an added reason why it concluded that Applicant, for whatever reason,
was merely not interested for an unwarranted period of time in pursuing its claim - Struck out for want of prosecution - Mr P
Hammond -v- Goldfields Scaffolding Pty Ltd (ACN 058 634 101) - APPL 419 of 2000 - BEECH C - 15/03/01 - Construction
Trade Services .....................................................................................................................................................
Application re unfair dismissal - Parties made submissions to the Commission for further and better particulars - Applicant argued he
was harshly, oppressively and unfairly dismissed and sought six weeks' compensation - Respondent argued that the application
should be struck out and Applicant's claim be dismissed in that the further and better particulars raise a different case to that
raised in the Applicant's original application - Commission, after hearing the submissions concluded that further proceedings
were not necessary or desirable in the public interest and that for a number of reasons set out in its Reasons For Decision, it
would make an order pursuant to s.27(1)(a)(ii) of the Act to dismiss the Applicant's claim - Dismissed as not being necessary
or desirable in the public interest - Mr M Pietracatella -v- W.A. Italian Club Incorporated A.O. 350010F - APPL 959 of 2000 SMITH, C - 28/03/01 - Other Services......................................................................................................................
Application re unfair dismissal and contractual entitlements divided re monies paid equal to shares and options - Applicant argued that
notice was given that he wished to exercise the liberty granted in relation to the options and shares and sought an order for the
benefit denied be paid in an amount of money equal to the value of the shares and options - Further, the issue to be determined
was of jurisdiction and whether the Commission had the power to award a sum of money where specific performance of a
benefit under a contract cannot be ordered - Respondent argued that the Commission did not have the jurisdiction to hear and
determine the matter because it was not a claim for a benefit he was entitled to under his contract of service, that is, he claimed
instead a sum of money equal to the value of shares and options - Further, Respondent argued that the jurisdiction was not
available because a claim for damages for a breach of contract was not an industrial matter as defined in that it did not relate to
rights and duties of employers' employees, instead it related to failure to allow benefits under contract of services, that is
damages for breach of contract and that it did not sufficiently relate to rights and duties of an employer and employee Commission referred to various authorities and found that the Commission had the jurisdiction and power to deal with this
matter and that this was an industrial matter capable of being referred under section 29 - Order Issued - Ms E Gribble -vEileen and Doug Krepp - APPL 74 of 1999 - GREGOR C - 12/03/01 – Technology..........................................................
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PROCEDURAL MATTERS— continued
Application re unfair dismissal seeking Orders for discovery of documents - Applicant argued that dismissal was harsh, oppressive
and unfair and that at the time of dismissal there were outstanding contractual benefits - Commission after considering the
parties submissions, ordered that Respondent give discovery of all documents relating to the establishment and operation of
certain projects, including financial records, the Applicant's personal file and all documents and memoranda relating to the
administration of the employment contract - Further, Commission ordered that insofar as particulars were concerned the
Respondent would provide to the Applicant particulars of the date and the reasons why any other employee was made
redundant on or about 31 May 2000 and that Respondent specified all matters or occurrences in its organisation that gave rise
to the conclusion that the position was redundant - Granted in Part - Mr GM Cann -v- Blackburne Real Estate (Licencee:
Joburne Pty Ltd - APPL 936,937 of 2000 - GREGOR C - 12/03/01 - Property Services......................................................
3
Application to vary award to insert Freedom Of Choice provisions - Applicant argued application was consistent with the RGC Case
(80 WAIG 2437), that workers entering the industry were being denied the right to have their wages and conditions fixed by
the Commission as correct and proper wages for the work performed - Applicant argued that the mandatory imposition of
Workplace Agreements as pre -conditions of employment had contributed to the lowering of wages throughout the industry Applicant Union argued the application was an extension of the award safety net to prospective employees - The Minister and
various persons and organisations registered and unregistered sought to intervene - Respondents and intervenors argued that
the Commission had no jurisdiction to vary the award as the proposed amendment did not give rise to an industrial matter or
were beyond the Commission's power Respondents and intervenors argued that an offer of conditional employment did not
constitute a refusal to employ - Further that the award was outdated and inflexible and did not satisfy the current demands of
the industry - CICS allowed the intervention and joinder of various parties and gave reasons therefore - CICS reviewed
authorities and found that the RGC Case could be distinguished and that the application related to a refusal to employ any class
of persons and was therefore an industrial matter- CICS addressed the admissibility of evidence, public Interest, equity ,good
conscience and the substantial merits of the case, the Wage Fixing Principles and found that the application should be granted However, CICS found that having regard to the jurisdiction arguments in respect of the refusal to employ and the
uncontroverted evidence that some prospective employees wished to be employed under the t the terms of a Workplace
Agreement that the award should be varied in terms specified by the Commission - CICS determined that it could not
retrospectively apply a recruitment provision and there were no special circumstances to grant retrospectivity - In
supplementary reasons following Speaking to the Minutes, CICS a change sought reflected the intention of the Commission,
no reason for the clause to be limited to named parties, whereas others would add a dimension not envisaged or would present
practical problems - Granted in part - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch -v- Airlite Cleaning Pty Ltd & Others - APPL 975 of 2000 - Commission in Court Session - SCOTT C./KENNER
C/SMITH, C - 19/04/01 - Property Services...............................................................................................................
Application re unfair dismissal - Applicant argued he was unfairly dismissed - Respondent argued that Applicant was a contractor and
not an employee - Commission found on balance that Applicant was a contractor and not an employee - Dismissed for want of
jurisdiction - Mr S Beacroft -v- Fletcher International WA - APPL 1864 of 2000 - BEECH C - 01/05/01...............................
Applications re unfair dismissal - Applicants argued that dismissal was harsh, oppressive and unfair - Respondent argued that at the
time the decision was made to terminate Applicants, the financial state of the company was poor and the company had little
cash flow as it was building stock and not making sales - Commission reviewed authorities, clauses 32 and 32A of the Award
and found that the termination of Applicant (Myles) was unfair because Respondent failed to pay him a severance payment Further, the manner of dismissal was harsh because no discussions took place as required by clauses 32 and 32A of the Award
and s.32 of the Minimum Conditions of Employment Act, and ordered that Applicant (Myles) be paid a global award by
Respondent as compensation and that his contractual benefits claim dismissed - In the case of Applicant (Wigham),
Commission was satisfied that he had made out a case that the selection process for dismissal was unfair - Further,
Commission found that Applicant (Wigham) was unfairly dismissed, that reinstatement was impracticable and ordered that he
be paid by the Respondent eight weeks' remuneration and eight weeks' ordinary pay, together with $10.00 tool allowance and
$25.00 service allowance for each week - Orders Issued - Mr TW Wigham -v- SFM Engineering Pty Ltd - APPL 1375,1384 of
2000 - SMITH, C - 06/04/01 - General Construction....................................................................................................
1
Appeal against decision of Full Bench (79 WAIG 2313) re dismissed appeal to Full Bench re finding of unfair dismissal, upon failure
of Appellant to appear - Appellant argued the Appellant failed to receive notice to attend the hearing of Full Bench due to
change of address and medical factors and that dismissing the appeal without giving him the right to be heard denied him
natural justice - IAC found that in the circumstances the Full Bench was entirely justified in making the order and did not
commit any error of law or exceed its jurisdiction - IAC found no question of law - Dismissed - Kamel Lebeidi - Sugar Gum
Restaurant -v- Ms RA Napoli - IAC 9 of 1999 - Industrial Appeal Court - Kennedy J./Scott J./Parker J. - 01/02/01 Accommodatn, Cafes&Restaurants ..........................................................................................................................
Application pursuant to Section 27 re application being set aside and hearing date vacated and that a directions hearing be listed Applicant argued that an error was made on an order dated 16 February 2001 and the order for discontinuance be revoked and
returned for conciliation - Respondent argued Commission does not have the power to entertain application 440 of 2001, as by
virtue of order 16 February 2001 Commission was functus officio in respect to the section 29 application - Commission found
that that there was an error and having regard for section 26 of the IR Act, the original order discontinuing section 29
application be revoked - Order Issued - Mr J Lane -v- Aussie Online Ltd - APPL 440 of 2001 - WOOD,C - 17/05/01 –
Technology .........................................................................................................................................................
Application re unfair dismissal and preliminary hearing on jurisdiction - Applicant argued that he thought he was given time on 16
January 2001 to decide whether he wanted to end his employment and that 18 January 2001 was date of termination Respondent refuted and argued that Applicant was given the option of working out the notice or leaving straight away, where
Applicant agreed to take payment in lieu and leave - Commission found that Applicant was paid in lieu of notice and the
termination date was 16 January 2001 and Commission was without jurisdiction - Dismissed for want of jurisdiction - Mr J
Rakitic -v- Perth Auto Alliance ( Centre Ford Northbridge ) - APPL 292 of 2001 - WOOD,C - 16/05/01 - Motor Vehicle Rtlg
& Services...........................................................................................................................................................
PUBLIC HOLIDAYS
Conference referred re additional public holiday - Applicant Union argued that the Respondent was bound by the City of Stirling
(Building Maintenance Section) Enterprise Agreement No AG 118 of 2000 which provided for an additional public holiday,
namely a union picnic day - Further Union argued that it attempted to seek discussions with Respondent to schedule a date
when the workers could take that holiday - Respondent argued that it had refused to meet with the Union because of its
assertion that the inclusion of the Union's picnic day was a mistake and that it was therefore not bound to abide by the terms of
the agreement - Commission found that there was a genuine mistake made and that the mistake was contained in the registered
document - Dismissed - The Western Australian Builders' Labourers, Painters & Plasterers Union of Workers -v- City of
Stirling - CR 200 of 2000 - GREGOR C - Local Government........................................................................................
2
Appeal against decision of Commission (81 WAIG 679) re unfair dismissal claim - Appellant argued, interlaid, the Commission
failed to give proper consideration to the Respondent's obligations for training, teaching and counselling the Appellant and
sought compensation - Respondent argued the Appellant was on a probationary period and had not performed to required
standards - Majority Full Bench found the Commission should have found the Appellant was not counselled or informed
sufficiently as to the standards which he was required to meet - Full Bench found the Appellant had not been warned, given
sufficient reason for dismissal and the employer acted in a procedurally and substantially unfair manner - Full Bench found
sparse reasons for decision made it difficult to find the discretion did not miscarry and that the Appellant should be
compensated for loss equal to the balance of the probationary period -Upheld and decision varied - Mr MJ East -v- Picton
Press Pty Ltd - FBA 3 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/GREGOR C - 04/05/01 - Printg, Publishg & Rcdd
Media.................................................................................................................................................................
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PUBLIC HOLIDAYS— continued
Application re unfair dismissal and preliminary hearing on jurisdiction - Applicant argued that he thought he was given time on 16
January 2001 to decide whether he wanted to end his employment and that 18 January 2001 was date of termination Respondent refuted and argued that Applicant was given the option of working out the notice or leaving straight away, where
Applicant agreed to take payment in lieu and leave - Commission found that Applicant was paid in lieu of notice and the
termination date was 16 January 2001 and Commission was without jurisdiction - Dismissed for want of jurisdiction - Mr J
Rakitic -v- Perth Auto Alliance ( Centre Ford Northbridge ) - APPL 292 of 2001 - WOOD,C - 16/05/01 - Motor Vehicle Rtlg
& Services...........................................................................................................................................................
PUBLIC
INTEREST
2
Appeal against Decision of Commission (80WAIG4829) re Dismissed application re Unfair Dismissal - Appellant argued that the
learned Commissioner erred in law in dismissing the Appellant's claim pursuant to section 27 and erred in law in failing to
exercise jurisdiction pursuant to section 26 - Further, the learned Commissioner erred in law and in fact in failing to give
sufficient weight to the evidence of the Appellant with respect to the conciliation conference and application of the equitable
doctrine of promissory estoppel - Respondent argued that an agreement was reached between the parties at the conciliation
conference in the AIRC at the satisfaction of the Appellant and the Respondent acted on good faith - Full Bench found that it
was open for the Commissioner to find as she did and that there was no error in the exercise of her discretion and the Appeal
was not made out - Dismissed - Mr B Campbell -v- Kimberley Building Supplies - FBA 48 of 2000 - Full Bench - SHARKEY
P/BEECH C/SMITH, C - 06/02/01 - Building Structure Services ...................................................................................
2
Application for Orders pursuant to Section 72A of the Industrial Relations Act - Full Bench issued a numbers of orders and directions
to expedite the determination of the Application on 5 September 2000 - Full Bench also adjourned hearing at the request of
both parties - Full Bench granted and ordered procedural applications - Applicant Union sought orders that the Merchant
Service Guild (MSG) has the right to represent under the Act, to the exclusion of the Civil Service Association (CSA) the
industrial interests of all Fisheries Officers employed in the Fisheries Department of Western Australia by the Executive
Director Fisheries who are eligible for membership of the MSG and that the CSA does not have the right under the Act to
represent the industrial interests of any Fisheries Officers - The grounds for the application are that the Applicant Union is best
placed to represent the industrial interest of the Fisheries Officers because in the context of the enterprise the Applicant is the
recognised principle union in relation to maritime employees and can commit greater resources and overall industry experience
to protect the interests of those employees engaged in the maritime industry and would be better placed to promote and
facilitate successful enterprise bargaining and that the orders sought are consistent with the objects of the Act - CSA argued
that it had constitutional coverage of the Fisheries Officers and is a large existing organisation which does and is able to
provide a wide variety of services and which has substantially provided resources to enable that to occur - Full Bench found
that the CSA at all material times, had and has the capacity to properly and efficiently represent Fisheries Officers and has
done so - Further, Full Bench found that the Fisheries Officers are ineligible to join MSG under its eligibility rule and that the
MSG has no constitutional coverage of Fisheries officers - Full Bench concluded that the Applicant Union did not establish a
substantial case - Dismissed - Merchant Service Guild of Australia, Western Australian Branch, Union of Workers -v- (Not
applicable) - FBM 3 of 2000 - Full Bench - SHARKEY P/SCOTT C./KENNER C - 15/02/01 - Government Administration....
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Appeal against Decision of Commission (80WAIG4504) re dismissed application re unfair dismissal - Appellant Union argued that
the Commission at first instance erred when it gave no or insufficient weight to the evidence in relation to the following: "that
there was no risk to safety of the life or limb of Mr. Rac or that there was no damage to Company plant or equipment of any
kind, that this was the first breach of tagging procedure by Mr. Reichelt, and that the automatic penalty of dismissal for a
tagging procedure breach was contrary to the rules of natural justice or criminal justice" - Further, Appellant Union argued that
the disciplinary enquiry was in error as to its understanding of the range of disciplinary penalties that could be applied and that
the speculation by the Commission as to "the tray could have dropped and killed Mr. Rac" was not credible on the evidence
given by Mr. Reichelt and Mr. Rac and that the decision be quashed and a determination that the dismissal was unfair and an
order of reinstatement of Mr. Reichelt to his former position be issued - Full Bench found that this was an appeal against a
discretionary decision and was unable to interfere with a discretionary decision unless that appellant had established that the
Commission at first instance erred according to the principles - Further, Full Bench found that the finding depends on the
credibility of witnesses and the finding must stand unless it can be shown that the Commissioner had failed to use or had
palpably misused his advantage or had acted on evidence or which was glaringly improbable - Full Bench concluded that the
Appellant had not established that the exercise of the Commissioner's discretion at first instance miscarried according to the
principles laid down and that the appeal was not made out as there was no appealable error in the exercise of the discretion Appeal Dismissed - CONSTRUCTION, MINING, ENERGY -v- BHP Pty Ltd - FBA 45 of 2000 - Full Bench - SHARKEY
P/FIELDING C/SCOTT C. - 02/03/01 - Metal Ore Mining...........................................................................................
4
Application for stay of operation of a direction of the Commission in Application Nos. 1693, 1710, 1711, 1712, and 1713 of 2000
(81WAIG936, 1068) pending Appeal to Full Bench - Appellant Employer argued that Commission in the exercise of its
discretion failed to give proper weight and consideration to the following matters that, it was not in the public interest to order
the discovery of confidential communications between employers and their industrial relations advisers and that such
documents were not and could not be relevant to the matters at issue in the substantive case - Respondents argued that to stay
the operation of the order might have the effect of delaying the final hearing and determination of the matter, a delay which
could not be compensated for in money, even if Respondents were successful - President found that the principles applicable
for a stay should be applied and that the decision appealed against was a discretionary decision and that to succeed on appeal
Appellant would have to establish that the exercise of discretion was miscarried in accordance with the principles - Further,
President found that an appellate court should exercise caution in undertaking to review a decision on a matter of practice or
procedure and that the stay of operation had not been established and therefore, there should not be interference by the
President with an interlocutory order - Dismissed - Cable Sands (W.A.) Pty Ltd -v- Mr R Sullivan & Others - PRES 5 of 2001
- President - SHARKEY P - 19/03/01 - Mineral..........................................................................................................
Application re unfair dismissal - Parties made submissions to the Commission for further and better particulars - Applicant argued he
was harshly, oppressively and unfairly dismissed and sought six weeks' compensation - Respondent argued that the application
should be struck out and Applicant's claim be dismissed in that the further and better particulars raise a different case to that
raised in the Applicant's original application - Commission, after hearing the submissions concluded that further proceedings
were not necessary or desirable in the public interest and that for a number of reasons set out in its Reasons For Decision, it
would make an order pursuant to s.27(1)(a)(ii) of the Act to dismiss the Applicant's claim - Dismissed as not being necessary
or desirable in the public interest - Mr M Pietracatella -v- W.A. Italian Club Incorporated A.O. 350010F - APPL 959 of 2000 SMITH, C - 28/03/01 - Other Services......................................................................................................................
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REDUNDANCY/RETRENCHMENT
2
Appeal against decision of Commission (80WAIG3106) re unfair dismissal - Appellant employer appealed against that decision on
the grounds that the learned Commission erred by finding that dismissal was unfair despite evidence of a genuine redundancy,
exceeding his jurisdiction and interfering with the Appellant's decision to terminate, determining that Appellant was obliged to
make compensatory payment for the purposes of redundancy and awarding Respondent a sum of $9477.00, thus requiring
Appellant to apply for an order to stay the decision pending determination of this Appeal - Respondent argued that he had been
unfairly dismissed due to difficulties in the relationship between the parties which manifested in five major episodes during the
course of his employment - Full Bench found that Appellant had not treated Respondent fairly, that dismissal was unfair,
reinstatement was impracticable, that the decision at first instance was arrived at by an erroneous exercise of discretion and
therefore varied the decision and substituted the figure of $1,114.92 for the figure of $9477.00 in the decision - Appeal upheld
and decision at first instance varied - WA Access Pty Ltd (ACN 009 392 830) -v- Mr MR Vaughan - FBA 34 of 2000 - Full
Bench - SHARKEY P/COLEMAN CC/SCOTT C. - 14/11/00 – Spraypainting.................................................................
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3
Application to vary awards re Redundancy - Applicant Union sought to amend awards in the pastry cooking industries to remove the
exemption which applied in the Redundancy clause to employers with less than 15 employees - Applicant argued that
increased automation of dough making and mixing, faster, larger automatic ovens and the use of pre-mixes, are changes which
have resulted in less skilled employees being utilised in place of qualified tradespersons - Respondent argued that because
there was a shortage of qualified tradespeople, any such tradesperson made redundant would have no difficulty in finding
employment in a very short time - Commission found amongst a number of reasons that equity and substantial merits of the
case justify the applications being granted and concluded that the exemption ought to be removed from these awards - Order
Issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Baking Industry
Employers' Association of Western Australia - APPL 146,147,148 of 2000 - Commission in Court Session - SCOTT
C./KENNER C/SMITH, C - 19/01/00 - Baking ..........................................................................................................
Application re unfair dismissal seeking compensation and denied contractual entitlements - Applicant argued that the Respondent
contrived an arrangement to deny her a redundancy payment and that she was not competent to perform the duties of the final
job offered to her - Respondent argued that there would not be a redundancy but, there would be a position made available to
the Applicant and would also provide the necessary support and that the Applicant was capable of performing the job being
offered - Commission preliminarily found that this was a matter of either a redundancy or an income loss but not the two
together and that the Applicant was either going to be given a redundancy payment or a job - Commission found that the
Applicant had not proven her case and that the Applicant had in effect resigned in that she needed to accept the job or in fact
the employment relationship was going to end- Dismissed for want of jurisdiction - Mrs E Noteboom -v- Thorn Australia Pty
Ltd - APPL 1506 of 2000 - WOOD,C - 20/02/01 – Electronic .......................................................................................
Conference referred re termination by redundancy - Applicant Union argued that Applicant's position was full -time at the time she
commenced her long service leave, that it was to that position that she returned following her leave, that the decision taken by
Respondent was to make redundant that full-time position, therefore, Applicant's redundancy entitlements are to be calculated
on the basis of the full-time hours she had previously worked - Further, Applicant Union sought a Declaration that the
reference to "each year of completed years of service" referred to in Clause 5(a) - Severance Pay of the ECCRU Enterprise
Bargaining Agreement 1999 means "each calendar year of employment" - Commission found on evidence that Applicant was
notified of the reduction in her hours, that the change did not so much restructure the position but reduced its hours from 37.5
to 22.5 and that the position which was abolished by Respondent was the one which had 22.5 hours per week - Further,
Commission reviewed Clause 5 of the ECCRU Enterprise Bargaining Agreement 1999 and found the "completed service"
referred to in that clause refers to the employee attending for work and performing work pursuant to her contract of
employment, therefore, Applicant was entitled to two weeks' pay for each year where her service was complete for that year,
that is for each year that she attended for work and worked in accordance with her contract of employment - Commission
adjourned the matter inviting the parties to provide an agreed minute of any Order to issue in the matter but subsequently
Applicant filed a Notice of Discontinuance - Discontinued - Australian Liquor, Hospitality and Miscellaneous Workers Union,
Western Australian Branch -v- Ethnic Child Care Resource Unit - CR 32 of 2000 - BEECH C - 08/11/00 - Community
Services ..............................................................................................................................................................
Application re unfair dismissal and contractual entitlements - Preliminary issue re discovery of documents - Applicants' Agent filed
Notice of Application for an Order that respondent give discovery under oath of documents relating to Applicant's termination
of employment and engagement of temporary employees - Respondent objected to such an Order and argued that there was a
restructure which lead to the redundancy of the two individual position held by Applicants and that appropriate procedures
have been followed and appropriate redundancy payments paid - Commission determined that Orders for discovery would only
be made for documents which were relevant to the issues before the Commission and that the Order sought was in its view
sufficiently broad to be oppressive, therefore, for a number of reasons the Order sought was rejected - Dismissed - Mr SI
Borich -v- WesTrac Equipment Pty Ltd ACN 009 342 572 - APPL 293,294 of 2000 - BEECH C - 23/02/01 - Machinery &
Equipment Mfg ....................................................................................................................................................
Application re unfair dismissal - Applicant argued that dismissal was harsh, oppressive and unfair as he was not consulted about being
made redundant, nor were alternatives considered and as reinstatement was impracticable, that it sought compensation as a
remedy - Respondent argued that an investigation into the West Australian operation found that the Company was in worse
shape than expected, sought immediately to introduce some cost reduction strategies and after applicant indicated that he
wished to leave the company and be paid out a redundancy, he was formally given notice that his position had been made
redundant with one month's notice of termination - Commission found that applicant had raised the issue of his resignation
though he did not intend to resign, that the actions of respondent around that time were in response to applicant's suggestion
that he would leave and his request for a redundancy sweetener, that though the process adopted to terminate his services
lacked some sensitivity applicant had not proven his case that the dismissal was harsh, oppressive or unfair - Dismissed - Mr
JF Booth -v- Brownbuilt Pty Ltd (A.C.N. 002 558 894) T/as Brownbuilt Metalux Industries - APPL 24 of 2000 - WOOD,C 27/03/01 - Sheet Metal Fabrication...........................................................................................................................
Application re unfair dismissal - First Applicant argued that the notice of termination was given to them without explanation and he
disputed he had been paid any money for redundancy - Second Applicant argued that he was never given any suggestion that
his position was in jeopardy, that no director of the respondent made any complaint to him about the standard of his work and
he was told by Mr John Polmear that he would like both applicants to run the company while he was away in the Eastern States
- Respondent argued that the Goods and Services Tax on 1stJuly 2000 severely impacted on the operations of his company and
as a consequence was forced to reduce its workforce to preserve the financial viability of the operation - Commission found on
the balance of probabilities, that applicants were dismissed for performance failure and were not given the opportunity to say
anything about respondent's assessment of their standard of work, which can only be seen to be procedurally unfair, but after
careful consideration of the balance in the whole of the circumstances of the terminations, given that there be a fair go all
round and not just to one party or the other, that there was not unfairness to the point where the Commission would find that
the terminations were harsh or unfair - Dismissed - Mr JP Lynch -v- Twinside Retaining Walls & Fences - APPL 1477,1483 of
2000 - GREGOR C - 04/04/01 - Construction Trade Services........................................................................................
Applications re unfair dismissal and contractual entitlements - Applicant argued that dismissal was unfair and claimed compensation
equal to a reasonable redundancy payment, denied contractual entitlements, long service leave and payment for relocation Applicant argued that there was alternate work available for him to do and that he should of been retained in employment over
another employee and that no reasonable alternatives were provided by Respondent and also given an impression that a
promotion would be offered only to then be dismissed - Respondent argued that it had restructured its organisation and as a
result Applicant's position became redundant and payment in lieu of notice and severance payment was made - Commission
found that the claim for unfair dismissal was made out against Respondent being in breach of the implied term referred to and
being made redundant when Applicant was expecting to given a wider role and that there was an inadequacy of severance
payment made - Further, Commission found that reinstatement was not sought and that there had been a genuine redundancy,
Commission therefore considered the remedy of compensation and that a further eight week's salary be paid by way of a
redundancy payment - Order Issued - Mr A Birnie -v- A.W.I. Administration Services Pty Ltd - APPL 1198,1457 of 2000 BEECH C - Metal Ore Mining................................................................................................................................
Application re unfair dismissal - Applicant argued that his dismissal was unfair because his termination was not a bone fide
redundancy and that this related to a workers compensation claim made by him - Respondent argued that Applicant was
dismissed by reason of a bona fide redundancy because there was a turndown in work and reduced demand for their products Commission found that Respondent did experience a substantial reduction in business demand and that consideration by
Respondent of alternatives to redundancy with employees were discussed, but, did not include Applicant - Commission turned
to the relevant principles to unfair dismissal claims arising from a situation of redundancy and found that Respondent had a
lawful obligation to discuss and warn of impending redundancies to employees which in relation to Applicant did not occur Commission declared that Applicant was unfairly dismissed - Declaration Issued - Mr LF Free -v- Boral Aluminium Windows
- APPL 1379 of 2000 - KENNER C - Construction Trade Services.................................................................................
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Application re contractual entitlements - Applicant argued that when she was given written notice that her position was to reduce from
a full-time position of 37.5 hours per week to 22.5 hours per week, she was entitled to a "partial redundancy" payment of
$5,551.00 calculated on the basis of the 15 hours per week she lost at 2 weeks' pay for each of her 9 years' service Respondent opposed the claim and argued that at all relevant times, Applicant was a part -time employee whose hours could
be, and were varied both up and down and that there was no redundancy - Further, Respondent argued that Applicant was
aware of the fact that she was a part-time employee and that Applicant had accepted that her hours of work could be increased
or decreased with appropriate notice - Commission found on the evidence and material before it that in the terms of the
enterprise bargaining agreement provisions, Applicant was not made redundant when her hours was reduced, therefore she was
not, and accordingly she was not entitled to a benefit under her contract of employment - Further, the evidence had not shown
that the reduction in hours was part of a two-stage plan to eventually make the position redundant, nor that it was of itself a
redundancy under the enterprise bargaining agreement - Dismissed - L Kambourakis -v- Ethnic Child Care Resource Unit APPL 2022 of 2000 - BEECH C - 08/05/01 - Community Services ................................................................................
Applications re unfair dismissal - Applicants argued that dismissal was harsh, oppressive and unfair - Respondent argued that at the
time the decision was made to terminate Applicants, the financial state of the company was poor and the company had little
cash flow as it was building stock and not making sales - Commission reviewed authorities, clauses 32 and 32A of the Award
and found that the termination of Applicant (Myles) was unfair because Respondent failed to pay him a severance payment Further, the manner of dismissal was harsh because no discussions took place as required by clauses 32 and 32A of the Award
and s.32 of the Minimum Conditions of Employment Act, and ordered that Applicant (Myles) be paid a global award by
Respondent as compensation and that his contractual benefits claim dismissed - In the case of Applicant (Wigham),
Commission was satisfied that he had made out a case that the selection process for dismissal was unfair - Further,
Commission found that Applicant (Wigham) was unfairly dismissed, that reinstatement was impracticable and ordered that he
be paid by the Respondent eight weeks' remuneration and eight weeks' ordinary pay, together with $10.00 tool allowance and
$25.00 service allowance for each week - Orders Issued - Mr TW Wigham -v- SFM Engineering Pty Ltd - APPL 1375,1384 of
2000 - SMITH, C - 06/04/01 - General Construction....................................................................................................
Conference referred re utilization of Ongoing Change Agreement II - Applicant argued that the proposed transfer of twelve employees
from Respondent's MEW Section to mining operations at its Mt Newman site for a six months trial constituted a forced
redundancy and that it arises as a consequence of the engagement by Respondent of contractors in the MEW to perform work
previously performed by employees and was not supportable under the Agreement - Respondent argued that Union party had
consented, subject to certain conditions, to permit Respondent to initiate one to three months trials of changes in the workplace
and also denied that the proposed trial involved forced redundancies - Commission found that the main issues were whether the
terms of the OC II contemplated the change as proposed by Respondent and whether the proposal falls into one of the
exclusion's contained in OC II or it constituted "wholesale contracting out" in the MEW - Commission found that proposed
transfers to the employees were not consistent with the terms of the Ongoing Change Agreement II and the proposed changes
should be the subject of negotiations between the parties - Declaration Issued - The Australian Workers' Union, West
Australian Branch, Industrial Union of Workers -v- BHP Iron Ore Ltd - CR 264 of 2000 - KENNER C - Metal Ore Mining.....
Application for reinstatement or compensation on the grounds of unfair dismissal - Applicant argued that despite there being yearly
contracts, the Applicant's employment should be regarded as continuous up until the time of termination, there was no
evidence that the Applicant performed poorly and relevant decisions were not taken by a validly constituted management
committee under the Respondent's constitution - Applicant argued that the "spill and fill" was merely a device to get rid of the
Applicant and that there was a breach of the MCE Act - Respondent argued that it had engaged in a genuine restructuring of its
operations to provide better service and there was in fact no dismissal - Respondent further argued that the Applicant had failed
to mitigate her loss and had been paid a substantial redundancy package - Commission found failure to consult as required
under the MCE Act led to the conclusion that the dismissal was unfair and that the manner of the termination left a lot to be
desired - Commission found reinstatement was impractical, but only injury warranted compensation - Granted in part - Ms LF
Oliver -v- Coolgardie Community Care Incorporated - APPL 1075 of 2000 - KENNER C - 10/05/01 - Community Services ...
Application re unfair dismissal - Applicant argued that dismissal was unfair because she had not taken too many sick leave days
unnecessary and that other employees should have been terminated due to downsizing before her as she had the longest service
- Further, Applicant argued that she was dismissed because she was pregnant - Respondent argued that it needed to reduce staff
and that the process also continued after Applicant's dismissal and the number of sick leave days taken were not relevant or
important to the process of downsizing - Further, Respondent argued that he was unaware that Applicant was pregnant when
notice was given - Commission found that the number of sick days taken was not a relevant issue and that the process
regarding downsizing was not unfair - Further, Commission found that Respondent was not aware of the Applicant's pregnancy
and that it was not an issue in the overall need to reduce staff - Dismissed - Ms K Ruston -v- Leader Lounge Furnishings APPL 1547 of 2000 - BEECH C - 17/05/01 - Furniture ...............................................................................................
Conference Referred re alleged unfair dealings with redundancy payments - Applicant Union argued that the Regulations 20(7)(a) of
the Public Sector Management (Redeployment and Redundancy) Regulations 1994 had been unfairly and improperly applied
to one of its members and that severance pay should have been calculated at the rate for a Regional Signal Superintendent Respondent argued that Commission did not have the jurisdiction to hear and determine the application under s.44 of the IR
Act because of the operation of s.95(3) of the Public Sector Management Act, in the alternative, member had not acted
continuously in the position of Regional Signal Superintendent - Commission found that the pre-condition to a severance
payment at a higher rate than the substantive rate of pay was not continuous service, but, continuous payment of the allowance
and that severance payment at the higher rate of pay had not been met and in all circumstances it had not been demonstrated
that the Regulations had been or improperly applied - Dismissed - COMM, ELECTRIC, ELECT, ENERGY -v- Westrail Western Australian Government Railways Commission - CR 348 of 2000 - SMITH, C - 25/05/01 - Rail Transport ................
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REINSTATEMENT
Application re unfair dismissal - Applicant argued that he was summarily dismissed and sought reinstatement if it was practicable, or
alternatively the maximum level of compensation - Respondent argued that Applicant solicited a cash job for an ant treatment
at a private company in Cannington, was suspended on pay and asked to provide a reason why he should not be terminated Commission found that having heard all the evidence, came to the conclusion that Applicant did solicit for a cash payment,
that the act of solicitation amounted to conduct of stealing as a servant and warranted summary dismissal - Commission was
satisfied that for the above reasons Respondent did not act unfairly, harshly or oppressively in dismissing Applicant Dismissed - Mr SP Davies -v- Nationwide Environmental Management Pty Ltd - APPL 862 of 2000 - WOOD,C - 08/12/00 –
Pesticides............................................................................................................................................................

281

Application re unfair dismissal and denied contractual entitlements - Applicants argued that they were dismissed following an abusive
encounter at the restaurant with one of the Respondent's directors - Respondent argued that both Applicants resigned in that
encounter, or if they were dismissed, dismissal was justifiable because they had been drinking in the restaurant contrary to
specific instructions - Commission found that both Applicants were dismissed for misconduct, that though their dismissals
were warranted, the manner in which they were both dismissed was quite oppressive, however, their claims of unfairness for
the substantive reasons they have argued are not made out - Commission was satisfied that reinstatement was impracticable
and ordered $500 to be paid to each Applicant as compensation for the injury arising from the manner of their dismissals Granted - Ms KR Riley -v- Royale Enterprises Pty Ltd - APPL 1599,1600 of 1999 - BEECH C - 18/11/00 - Accommodatn,
Cafes&Restaurants................................................................................................................................................
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2
Appeal against Decision of Commission (80WAIG5633) re unfair dismissal and contractual entitlements - Appellant argued that the
Applicant was to be reinstated at the site said to be owned by Goldfields Pty Ltd and not the Appellant, that the shortage of
work has been misunderstood to be at that site and not the Kalamunda site, that the amount ordered to be repaid, being the loss
of earnings, should be reduced by the amounts for annual leave and notice in lieu, which was paid in termination pay, that the
amount should also be reduced by the unemployment benefits received for the corresponding period and that reinstatement was
not possible due to the fact that Appellant has ceased to operate - Further, the Commission erred at first instance in that it
ordered that amounts said to have been lost or not paid to the Respondent between the date of dismissal and the date of the
order appealed against be paid - Applicant conceded to the ground which alleged that the Commissioner erred in ordering the
payment of monies which the Commissioner ordered be paid, being the wages and other remuneratory items not paid or lost by
Applicant because of unfair dismissal - Full Bench found that this ground was based on the City of Geraldton v Cooling
(80WAIG5341) which was authority for the proposition that an order for compensation following a dismissal was not within
power if an order for reinstatement was made, as it was here, thus, the appeal was upheld on this ground and the order varied Further, Full Bench found that the Order for reinstatement was not made as a result of any miscarriage of discretion in the
Commission at first instance and that the other grounds of appeal had not been made out and were dismissed - Upheld in part
otherwise dismissed - Pollock Nominees Pty Ltd ACN 008 842 911 -v- Mr JL Butterfield - FBA 50 of 2000 - Full Bench SHARKEY P/BEECH C/SMITH, C - 05/02/01..........................................................................................................
Application re unfair dismissal - Applicant argued dismissal was unfair because he was never warned about being dismissed for not
having provided his statement and no one put to him that he was in any way obstructing the inquiry process and sought an
Order for reinstatement pursuant to s.23A of the Industrial Relations Act - Respondent argued Applicant was summarily
dismissed for gross misconduct as he was engaged in an altercation with another employee and the fight occurred within a
potentially dangerous area - Commission heard evidence from a number of witnesses, carefully considered all of the relevant
documentary evidence, had regard to all of the circumstances and found that Applicant's summary dismissal was harsh,
oppressive and unfair and as there was no submission from the Respondent that the lapse of time would make reinstatement
impracticable or there would not be work available to the Applicant in the classification he formerly occupied, ordered
reinstatement - Granted - Mr W Hull -v- City of Mandurah - APPL 706 of 1998 - KENNER C - 09/02/01 - Construction Trade
Services ..............................................................................................................................................................
1
Appeal against Decision of Commission In Court Session (80WAIG4508) re terms and conditions of employment, redundancy
payments and superannuation schemes - Appellants argued that CICS erred in law by purporting to give retrospective effect to
order 1, that the base salary and roster allowance of each letter of offer employees be increased and erred in law in finding that
following the merger, the Appellant's Mid-West operations were quickly restored to profitability or giving consideration to
other factors when there was no evidence to support this finding - Further, Appellants argued that the Commission erred in law
in making orders in relation to Iluka Resources Limited where there was no industrial matter between it and the Respondents
and erred in law by acting on the irrelevant consideration that RGC Mineral Sands Ltd had previously offered a limited choice
of superannuation funds to its employees and having regard to a Superannuation scheme which applied to Workplace
Agreement employees and granting liberty to apply to the award employees of Iluka Resources Limited and Iluka Mid-West
Limited when the industrial matter between Appellants and Respondents did not relate to the award employees - Industrial
Appeal Court found that the CICS had the power to give retrospective effect to its order awarding an increase in salaries and
allowances, that there was revealed an evidentiary basis on which the CICS could properly make the challenged finding that
profitability was quickly restored for the Mid-West operations following the Merger - Further, IAC found that it was a matter
for the CICS to find whether an order to enable letter of offer employees to become members of the Iluka Resources Limited
fund was appropriate as a matter of equity, good conscience and the substantial merits of the case - IAC found that no grounds
had been made out and failed to be persuaded thus Appeal dismissed - Dismissed - Iluka Midwest Limited & Other -vCONSTRUCTION, MINING, ENERGY & Others - IAC 5 of 2000 - Industrial Appeal Court - Kennedy J./Anderson J./Parker
J. - 08/02/01 - Other Mining....................................................................................................................................
Application re unfair dismissal and reinstatement - Applicant argued that dismissal was unfair and excessive because he rejected any
suggestion that he was intentionally sleeping on the job during paid working time - Further, Applicant argued that he was
resting whilst awaiting final run which was a common occurrence early in the morning and unaware of any other reported
incidents - Respondents argued that Applicant was dismissed for serious misconduct for having been found asleep during paid
working time instead of attending to work duties and taking into account other incidents that have taken place - Commission
found it difficult to reach the conclusion that the Applicant was deliberately or intentionally sleeping on the job and that little
had been done in discipline in relation to the other incidents - Further, Commission found that the Respondents were in error in
regarding the other incidents and that the dismissal was harsh - Commission ordered reinstatement as the primary remedy and
the parties were given an opportunity to agree on the form of the order - Granted and reinstatement ordered - Mr MA
Rulyancich -v- Iluka Resources Limited & Other - APPL 1895 of 2000;CR 313 of 2000 - BEECH C - 23/02/01 - Other Mining
Application re contractual entitlements - Applicant argued that he was denied benefits as contained in the Sales Representative
Employment Agreement of 17 May 1999 - Respondent argued that on each occasion that it dismissed applicant, it relented and
reinstated him - Commission found that applicant had made out his claim in relation to the alleged dismissal which occurred in
September 1999 and remained entitled to 8% advertising incentive and also the 3% over-rider commission, but after the
December 1999 dismissal, his entitlement to both claimed conditions of employment ended then - Granted in Part and
Adjourned - Mr GS Hincks -v- Darrell Crouch and Associates Pty Ltd - APPL 1320 of 2000 - BEECH C - 31/01/01...............
Application re unfair dismissal - Applicant argued that he was harshly, oppressively or unfairly dismissed and that he was made
redundant without any prior consultation in breach of ss 40-42 of the Minimum Conditions of Employment Act 1993 - Further,
Applicant sought reinstatement to his position or in the alternative, the maximum of six months compensation - Respondent
argued that there was a restructure, the company had to cut cost and the Applicant was chosen for redundancy because he was
the poorest performer and he was costing the company nearly twice as much as those that were performing better that him Commission reviewed authorities and found on evidence that the Respondent had discharged their onus in proving there was a
valid redundancy, that the redundancy was effected to save costs and that Applicant was made redundant largely, but not
solely, for cost reasons - Further, Commission reviewed the Minimum Co Employment Act 1993 and found that Applicant had
not proven his case that someone else should have been chosen for redundancy or that he should have been given another
position, therefore, weighing up all the circumstances in the matter, Commission did not consider that Applicant's selection for
redundancy was unfair, harsh or oppressive - Dismissed - Mr GE Garbett -v- Midland Brick Company Pty Ltd - APPL 791 of
2000 - WOOD,C - 09/05/01 - Non-Metallic Min Product Mfg.......................................................................................
Application re unfair dismissal seeking reinstatement and contractual entitlements - Applicant argued that dismissal was unfair and
that he was also entitled to long service leave - Applicant argued that the Respondent's inquiries were inadequate in relation to
the investigation and finding by the Principal that Applicant was guilty of sexual misconduct in respect of a student at the
College - Respondent argued that Applicant failed to provide any information that could provide a defence to the allegations of
misconduct at the time of the investigation when the opportunity was given - Further, Respondent argued that all matters were
considered in making the decision to terminate including the nature of the allegations, the evidence presented, the failure to
respond satisfactorily to the allegations within a reasonable time frame, the impact on the family concerned, the impact on the
school and its staff, and the duty of care owed to the children in the college - Commission found that Respondent had
conducted itself in a proper manner and Applicant was given reasonable opportunity to provide a defence and that it had not
abused its right to terminate - Further, Commission found that the employment relationship had irretrievably broken down and
that the trust could not be restored - As to the long service leave, Commission found that the Commission did not have the
jurisdiction to hear and determine the claim of long service leave, as this was an enforcement or recovery of wages under an
award and that it should be pursued in the Industrial Magistrate's Court pursuant to section 83 of the I.R. Act - Dismissed - Mr
R Newton -v- Roman Catholic Bishop of Bunbury - APPL 18 of 2000 - SMITH, C – Education..........................................
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Conference re unfair dismissal - Applicant Union argued that dismissal of member was unlawful because it was contrary to the Order
issued by Commission in CR350 of 2000 (81WAIG699) re exploring options and providing appropriate training to member Further, Applicant Union argued that an Order be issued that member be reinstated to position held by him immediately prior
to his dismissal and that the parties agree to the duties to be performed by member - Respondent argued and questioned the
jurisdiction of the Commission to issue such an order and says that member was dismissed for continued and wilful refusal to
obey a lawful and reasonable instruction - Commission found that it had the jurisdiction to issue such an order and issued an
order that Respondent not dismiss member from his employment which also allowed the parties liberty to apply to vary, cancel
or revoke this Order - Interim Order issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western
Australian Branch -v- Burswood Resort (Management) Ltd - C 89 of 2001 - BEECH C - 30/04/01 – Hospitality....................
Conference referred re unfair dismissal seeking reinstatement - Applicant Union argued that their member was unfairly dismissed
because the Respondent's response to his actions was disproportionate to the gravity of the conduct and that the conduct in
question occurred outside the workplace and that the policy was not entirely clear in this regard which added to the unfairness
of the dismissal - Respondent argued that the member had engaged in conduct in breach of the Policy with knowledge of the
terms of the Policy and further submitted that the conduct and behaviour was premeditated and designed to harass and
intimidate other employees which included using the word "scab" - Respondent also argued that reinstatement was not a viable
option if the dismissal was unfair - Commission found that the member was dismissed for making unwelcome remarks and
using derogatory and offensive words to employees who had accepted workplace agreements - Commission found having
regard to all the circumstances, including the length of service and unblemished employment record that the Respondent's
decision to dismiss was harsh, oppressive and unfair - Further, the utterances of the member were not accompanied by any
threats, other verbal abuse or intimidation - As to the question of remedy, Applicant Union sought reinstatement, whilst
Respondent opposed it - Commission ordered reinstatement - Order Issued - AUTO, FOOD, METAL, ENGIN UNION -vBHP Iron Ore Pty Ltd - CR 117 of 2000 KENNER C - Metal Ore Mining.......................................................................
2
Appeal against decision of Commission (81 WAIG 1262) re unfair dismissal claim - Appellant argued that Commission did not have
jurisdiction to order reinstatement once the Appellant had agreed to pay compensation - Full Bench reviewed IR Act,
authorities and found that the Commission acted within power, correctly and validly exercising the unconditional power
conferred by s23A(1)(b), a power not conditioned by s 23A(1a)(b) - Dismissed - BHP Iron Ore Pty Ltd -v- AUTO, FOOD,
METAL, ENGIN UNION - FBA 21 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/WOOD,C - 21/05/01 - Metal Ore
Mining................................................................................................................................................................
Applications re unfair dismissal claim - Applicant argued that dismissal was harsh, oppressive and unfair and sought reinstatement
and compensation - Respondent argued that a disciplinary inquiry convened under an Industrial Relations Agreement found
that the Applicant had breached the Company's Non-Harassment Policy, was involved in the distribution of offensive material,
marking an affidavit with offensive comments and had lied about any involvement in those matters - Commission found there
was no evidence that the Applicant in any way did or was associated with the distribution of the material around the site or that
the "target" of the harassment ever knew of the notations on the affidavit - Commission found the Applicant was dismissed for
conduct that did not breach the policy and the dismissal was harsh, oppressive and unfair - Commission found the Respondent
knew of the deceit and could not resurrect it ex post facto - Commission found that an application to re-open the case upon the
Respondent's agreement to pay compensation should be treated as part of the substantive matter, it should not do so in all the
circumstances and the Applicant should be reinstated - However, Commission found the Applicant's conduct in misleading the
Respondent could not be condoned and he should receive a written warning to be placed on his personal file to the effect that
any further conduct of that kind will lead to termination of his employment - Ordered Accordingly - CONSTRUCTION,
MINING, ENERGY -v- BHP Iron Ore Ltd - APPL 1393 of 2000;APPL 747 of 2001 - KENNER C - 08/05/01 - Metal Ore
Mining................................................................................................................................................................
Application for an order revoking an order reinstating an unfairly dismissed employee - Applicant Employer argued that S23A(3) of
the IR Act created a right for it to refuse to obey an order for reinstatement and the Commission must therefore issue an order
for compensation- Respondents argued that it was not open for the Applicant to bring the application, the Respondent
Employee's attitude had been the subject of the original hearing, reinstatement was not a popularity issue and the Commission
had discretion - Commission reviewed authorities and found that if the process of revocation was automatic it would render the
power to reinstate nugatory and that power was discretionary - Commission found it was not open in the application to
consider further evidence on a point that was already decided - Commission had considered the employee's attitude and
behaviour and reinstatement had more potential benefit to him - Dismissed - Iluka Resources Limited & Other -v- Mr MA
Rulyancich & Others - APPL 432 of 2001 - BEECH C - 01/06/01 - Other Mining ............................................................
Application re unfair dismissal - Supplementary reasons for decision re question of compensation - Respondent requested a motion to
reopen matter to make further submissions concerning the quantum of compensation - Respondent argued that there was no
loss that Applicant can point to because in the period in which he was unemployed he did not attempt to mitigate his loss Commission found that Applicant did not continue to suffer an impact upon his professional reputation and that during the
period of time in question he did not make sufficient efforts to mitigate his loss, thus, the compensation awarded was decreased
- Order Issued - Mr I Lawless -v- Ghirardi Restaurant Pty Ltd (ACN 081 550 469) - APPL 1822 of 1999 - GREGOR C 03/05/01 - Accommodatn, Cafes&Restaurants ...........................................................................................................
Application for reinstatement or compensation on the grounds of unfair dismissal - Applicant argued that despite there being yearly
contracts, the Applicant's employment should be regarded as continuous up until the time of termination, there was no
evidence that the Applicant performed poorly and relevant decisions were not taken by a validly constituted management
committee under the Respondent's constitution - Applicant argued that the "spill and fill" was merely a device to get rid of the
Applicant and that there was a breach of the MCE Act - Respondent argued that it had engaged in a genuine restructuring of its
operations to provide better service and there was in fact no dismissal - Respondent further argued that the Applicant had failed
to mitigate her loss and had been paid a substantial redundancy package - Commission found failure to consult as required
under the MCE Act led to the conclusion that the dismissal was unfair and that the manner of the termination left a lot to be
desired - Commission found reinstatement was impractical, but only injury warranted compensation - Granted in part - Ms LF
Oliver -v- Coolgardie Community Care Incorporated - APPL 1075 of 2000 - KENNER C - 10/05/01 - Community Services ...
Conference referred re unfair dismissal seeking reinstatement - Applicant Union opposed the application going to the construction of
s.23 of the IR Act - Applicant Union argued that Respondent did not have the standing to bring application to revoke the
reinstatement order and submitted that an order for reinstatement was solely for the benefit of the unfairly dismissed employee
- Further, Applicant Union argued that an alternative means of dealing with a failure to comply with such an order, does not
create a right to not comply - Respondent argued that Commission should revoke and amend the order for reinstatement and
award compensation for the loss or injury caused by the dismissal - Respondent argued that on its proper construction,
reference to 'may' in s.23A(3), although expressed in directory terms, should be interpreted in a mandatory sense. - Further,
Respondent argued that if s.23A(3) was to be interpreted such that 'may' means Commission had a discretion to issue a further
order on revocation, then that discretion may be exercised simply as a consequence of the employer's failure to comply with
the reinstatement order or its impracticability to comply with the order - Commission found that once it was satisfied that there
had been a failure to comply as a matter of jurisdictional fact, Commission was then obliged to consider whether to revoke
original order and that the terms of s.23A as a whole conferred on the employer a right to not comply with a reinstatement
order - Commission rejected Respondent's submissions to revoke Commission's order - Dismissed - AUTO, FOOD, METAL,
ENGIN UNION -v- BHP Iron Ore Pty Ltd - CR 117 of 2000 - KENNER C - 31/05/01 - Metal Ore Mining ..........................
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Conference referred re "fit for work policy" - Applicant Unions raised objection to certain aspects of the policy on the ground that
those aspects impose an unfair and unreasonable burden on their employees - Further, Applicant Unions argued that the
existing level catches cannabis users who have long since ceased to be intoxicated or otherwise adversely affected by the drug
and they point to, and rely on, the fact that a measurement of the level of THC in urine was not a measurement of the level of
impairment - Respondent argued that the nature of its operations, and in particular the duties and responsibilities of its
employees, are such as to require a low level for THC so as to minimise the risk that an employee who has recently consumed
drugs was allowed to work, that if the cut-off level were set at a higher level than was now the case, recent drug consumers
could escape detection and moreover, that any departure from the level set by the Australian Standard would unduly expose it
to an action for breach of duty of care in an appropriate case - Commission in Court Session were persuaded that a cut-off level
of THC at 50ng/ml in the context of the Respondent's policy was industrially unreasonable, although the confirmation
threshold of 15ng/ml was not unjust - Further, CICS were not convinced that the blood alcohol concentration level in the
policy as it currently stands was either harsh or unfair to either the employee who gives a positive reading or to innocent fellow
employees - Granted in Part - AUTO, FOOD, METAL, ENGIN UNION & Others -v- Argyle Diamond Mines Pty Limited CR 75 of 2000 - Commission in Court Session - FIELDING C/KENNER C/SMITH, C - 05/12/00 – Mining .........................
2
Appeal against decision of Commission (80WAIG3106) re unfair dismissal - Appellant employer appealed against that decision on
the grounds that the learned Commission erred by finding that dismissal was unfair despite evidence of a genuine redundancy,
exceeding his jurisdiction and interfering with the Appellant's decision to terminate, determining that Appellant was obliged to
make compensatory payment for the purposes of redundancy and awarding Respondent a sum of $9477.00, thus requiring
Appellant to apply for an order to stay the decision pending determination of this Appeal - Respondent argued that he had been
unfairly dismissed due to difficulties in the relationship between the parties which manifested in five major episodes during the
course of his employment - Full Bench found that Appellant had not treated Respondent fairly, that dismissal was unfair,
reinstatement was impracticable, that the decision at first instance was arrived at by an erroneous exercise of discretion and
therefore varied the decision and substituted the figure of $1,114.92 for the figure of $9477.00 in the decision - Appeal upheld
and decision at first instance varied - WA Access Pty Ltd (ACN 009 392 830) -v- Mr MR Vaughan - FBA 34 of 2000 - Full
Bench - SHARKEY P/COLEMAN CC/SCOTT C. - 14/11/00 – Spraypainting.................................................................
Application re unfair dismissal - Applicant argued dismissal was unfair because he was never warned about being dismissed for not
having provided his statement and no one put to him that he was in any way obstructing the inquiry process and sought an
Order for reinstatement pursuant to s.23A of the Industrial Relations Act - Respondent argued Applicant was summarily
dismissed for gross misconduct as he was engaged in an altercation with another employee and the fight occurred within a
potentially dangerous area - Commission heard evidence from a number of witnesses, carefully considered all of the relevant
documentary evidence, had regard to all of the circumstances and found that Applicant's summary dismissal was harsh,
oppressive and unfair and as there was no submission from the Respondent that the lapse of time would make reinstatement
impracticable or there would not be work available to the Applicant in the classification he formerly occupied, ordered
reinstatement - Granted - Mr W Hull -v- City of Mandurah - APPL 706 of 1998 - KENNER C - 09/02/01 - Construction Trade
Services ..............................................................................................................................................................
2
Appeal against Decision of Commission (80WAIG4504) re dismissed application re unfair dismissal - Appellant Union argued that
the Commission at first instance erred when it gave no or insufficient weight to the evidence in relation to the following: "that
there was no risk to safety of the life or limb of Mr. Rac or that there was no damage to Company plant or equipment of any
kind, that this was the first breach of tagging procedure by Mr. Reichelt, and that the automatic penalty of dismissal for a
tagging procedure breach was contrary to the rules of natural justice or criminal justice" - Further, Appellant Union argued that
the disciplinary enquiry was in error as to its understanding of the range of disciplinary penalties that could be applied and that
the speculation by the Commission as to "the tray could have dropped and killed Mr. Rac" was not credible on the evidence
given by Mr. Reichelt and Mr. Rac and that the decision be quashed and a determination that the dismissal was unfair and an
order of reinstatement of Mr. Reichelt to his former position be issued - Full Bench found that this was an appeal against a
discretionary decision and was unable to interfere with a discretionary decision unless that appellant had established that the
Commission at first instance erred according to the principles - Further, Full Bench found that the finding depends on the
credibility of witnesses and the finding must stand unless it can be shown that the Commissioner had failed to use or had
palpably misused his advantage or had acted on evidence or which was glaringly improbable - Full Bench concluded that the
Appellant had not established that the exercise of the Commissioner's discretion at first instance miscarried according to the
principles laid down and that the appeal was not made out as there was no appealable error in the exercise of the discretion Appeal Dismissed - CONSTRUCTION, MINING, ENERGY -v- BHP Pty Ltd - FBA 45 of 2000 - Full Bench - SHARKEY
P/FIELDING C/SCOTT C. - 02/03/01 - Metal Ore Mining...........................................................................................
Application re unfair dismissal - Preliminary issue re jurisdiction - Respondent argued that Commission lacked jurisdiction to deal
with the applications as both employees were casual and pursuant to the Federal Workplace Relations Act 1996 and
Regulations, were excluded from the operation of unfair dismissal procedures, there being a direct inconsistency between the
Federal and State Acts - Respondent argued that consumption of alcohol on duty and a series of events which amounted to
behaviour and an attitude on the part of applicant (Mr Rushton) was the reason for termination - Applicant (Mr Rushton)
defended the allegations and for most part agreed that they occurred but he viewed them as trivial - Applicant (Mr Cairns)
argued that he felt intimidated and threatened by another officer following an incident, that after respondent investigated the
incident, he was told that he would stay on and be offered work but that never happened - Commission reviewed authorities,
relevant sections of the Federal Act, the Australian Constitution and found that there was no inconsistency between the Federal
Workplace Relations Act 1996 and the WA I.R. Act 1979 and hence the Commission had jurisdiction to hear the matter Commission determined (in a further Reasons for Decision) that the nature of the applicants' employment relationship in all
aspect was casual - Further, Commission found on evidence that the respondent was not prepared to continue to roster Mr
Cairns away from his intimidator and unless Mr Cairns had that guarantee then he was not prepared to work for the respondent,
therefore, there had been no dismissal of Mr Cairns and hence that being the fact there was no jurisdiction for the Commission
and accordingly dismissed his application for want of jurisdiction - Commission further found that Mr Rushton did consume
alcohol and fall asleep whilst on duty, therefore, having regard to the Undercliffe case (65WAIG385) the decision to dismiss
him on notice was not unfair, harsh or oppressive in all circumstances - Applications Dismissed - Mr A Cairns -v- The West
Australian Turf Club - APPL 795,809,827 of 2000 - WOOD,C - 15/09/00 – Sport............................................................
Conference referred re dispute over the a written reprimand for an employee - Applicant argued that the employee was being
victimised by reason of his membership of the applicant and sought removal of the reprimand from his personal file Respondent denied allegations and opposed orders - Commission found that the respondent's application of the regulations had
previously involved a less formal approach to discipline - Commission found on evidence that the tag in question did not
comply with the relevant regulations and that there was a breach - However, it was important from an industrial point of view,
and as a matter of fairness that such strict application of be consistent across the board - Commission found the issuance of the
reprimand to be industrially unfair, but was not persuaded that it was motivated by the employees position as a union convenor
- Granted - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- BHP Iron Ore Ltd - CR
160 of 2000 - KENNER C - 23/04/01 - Metal Ore Mining............................................................................................
SICK LEAVE
Complaint re breach and enforcement of Award and Minimum Conditions of Employment Act - Complainant argued that Defendant
failed to pay annual leave, sick leave and overtime - Complainant argued that Defendant had initiated and in effect orchestrated
the termination so that it could be released from the obligations of Workers' Compensation and Rehabilitation Act and that
entitlements accrued whilst on workers' compensation should be paid - Defendant argued and disputed that it had unilaterally
terminated Complainant's employment at all, it argued that Complainant resigned from his position to take up employment
with another employer as a security officer - Magistrate found that the parties terminated company on mutual agreement and
the entitlements for annual leave, sick leave and payment in lieu of notice were not made out - Magistrate found that
Complainant was entitled to unpaid overtime as proven because Defendant could not offset overaward and production bonuses
payments made for a particular purpose against overtime payments - Proven in Part - Mr PA Jones -v- Barminco Pty Ltd - CP
38,212 of 2000 - Industrial Magistrate - Cicchini IM - 02/05/01 - Services to Mining.........................................................
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SICK LEAVE— continued
Application re unfair dismissal - Applicant argued that dismissal was unfair because she had not taken too many sick leave days
unnecessary and that other employees should have been terminated due to downsizing before her as she had the longest service
- Further, Applicant argued that she was dismissed because she was pregnant - Respondent argued that it needed to reduce staff
and that the process also continued after Applicant's dismissal and the number of sick leave days taken were not relevant or
important to the process of downsizing - Further, Respondent argued that he was unaware that Applicant was pregnant when
notice was given - Commission found that the number of sick days taken was not a relevant issue and that the process
regarding downsizing was not unfair - Further, Commission found that Respondent was not aware of the Applicant's pregnancy
and that it was not an issue in the overall need to reduce staff - Dismissed - Ms K Ruston -v- Leader Lounge Furnishings APPL 1547 of 2000 - BEECH C - 17/05/01 - Furniture ...............................................................................................
STANDDOWN
Application re unfair dismissal and contractual entitlements - Applicant sought compensation for unfair dismissal and also for a
denied contractual benefit - Respondent argued that applicant was stood down and there was no termination - Commission
found that applicant was unfairly terminated, that reinstatement would be totally impracticable, that the loss was a loss of pay
of one hour as applicant was a casual, and ordered payment of $13.30 by respondent to applicant - Order Issued - Mrs M De
Niese -v- Curtin Hotels Pty Ltd Trading as the Imperial Hotel - APPL 1645 of 2000 - WOOD,C - 27/02/01 - Accommodatn,
Cafes&Restaurants................................................................................................................................................
STAY OF PROCEEDINGS
1
Application for stay of proceedings in Matter No. CR159/1999 pending determination of Appeal - Appellant argued for a stay of
proceedings of the Decision of Full Bench until the determination of the appeal before IAC or further Order - Industrial Appeal
Court found that it was quite satisfied that the circumstances, as well as the balance of convenience justified the stay of
proceedings to be granted - Granted - Burswood Resort (Management) Ltd -v- Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch - IAC 3 of 2000 - Industrial Appeal Court - Kennedy J./Anderson
J./Owen J. - 01/08/00 – Hospitality...........................................................................................................................
4
Application re stay of operation of Order in Matter No. CR 186 of 1998 (78WAIG4478) pending Appeal to Full Bench - Applicant
argued there was a serious issue to be tried effecting the compensation assessment, that Respondent may not be in a position to
reimburse any money if Appeal was successful and that balance of convenience favoured the Applicant - President found
Applicant failed to demonstrate there was serious issues to be tried upon Appeal nor that the operation of the decision at first
instance should be stayed - Dismissed - Barminco Pty Ltd -v- The Australian Workers' Union, West Australian Branch,
Industrial Union of Workers - PRES 1 of 2001 - President - SHARKEY P - 18/01/01........................................................
4
Application for stay of operation of Decision of Commission in Matter No. CR308/2000 (81WAIG721) pending appeal to Full
Bench - President reviewed Principles and found that for an application for stay to be granted, the strength of the case must
raise a serious issue to be tried and that exceptional circumstances must be established by Applicant, however, for a number of
reasons in this case, it had not been established that there was a serious issue to be tried or that the balance of convenience lay
with the Applicant - Further, that the interests of the Applicant staying the operation of the declaration was overcome by the
interests of the employer in availing itself of the benefit of the declaration, that there was no exceptional circumstances
requiring that the Respondent be deprived of the fruits of its order and that the equity, good conscience and the substantial
merits of the case lay with a dismissal of the application - Dismissed - The Australian Workers' Union, West Australian
Branch, Industrial Union of Workers -v- BHP Iron Ore Ltd - PRES 2 of 2001 - President - SHARKEY P - 06/02/01 - Services
to Mining............................................................................................................................................................
4
Application to revoke Order re Stay of Operation (80WAIG1759) - Respondent sought to revoke Commission's Order in PRES 3 of
2000, by which Commission wholly stayed the operation of Order No. 473 of 1999 - President found that the delay in this
matter was such that it would have enabled a successful application for want of prosecution to have occurred and appellant's
appeal dismissed - Further, because of the inadequate explanation for the delay, the length of the delay and the period of
respondent's deprivation of the fruit of his "judgment", President was of the opinion that, having regard to the interests of the
parties pursuant to s.26(1)(c) of the Act and having regard to s.26(1)(a) of the Act, the equity, good conscience and substantial
merits of the case reside with the respondent and therefore revoked the Order for a stay made on 26 April 2000 and ordered
that monies be paid forthwith to respondent - Granted - YMCA of Perth -v- Mr M Cousins - PRES 3 of 2000 - President SHARKEY P - 21/12/00 - Community Services .........................................................................................................
4
Application for stay of operation of a direction of the Commission in Application Nos. 1693, 1710, 1711, 1712, and 1713 of 2000
(81WAIG936, 1068) pending Appeal to Full Bench - Appellant Employer argued that Commission in the exercise of its
discretion failed to give proper weight and consideration to the following matters that, it was not in the public interest to order
the discovery of confidential communications between employers and their industrial relations advisers and that such
documents were not and could not be relevant to the matters at issue in the substantive case - Respondents argued that to stay
the operation of the order might have the effect of delaying the final hearing and determination of the matter, a delay which
could not be compensated for in money, even if Respondents were successful - President found that the principles applicable
for a stay should be applied and that the decision appealed against was a discretionary decision and that to succeed on appeal
Appellant would have to establish that the exercise of discretion was miscarried in accordance with the principles - Further,
President found that an appellate court should exercise caution in undertaking to review a decision on a matter of practice or
procedure and that the stay of operation had not been established and therefore, there should not be interference by the
President with an interlocutory order - Dismissed - Cable Sands (W.A.) Pty Ltd -v- Mr R Sullivan & Others - PRES 5 of 2001
- President - SHARKEY P - 19/03/01 - Mineral..........................................................................................................
SUPERANNUATION
Application re contractual entitlement - Applicant argued he was owed a sum of $17,273.72 by way of denied contractual entitlement
of superannuation contributions made on his behalf to the Fund - Respondent denied applicant's claim and argued that
applicant had been paid all of the entitlements due to him under his contract of employment - Commission found that applicant
had as an entitlement under his contract of employment superannuation contributions of 18% of his salary and was claiming an
additional amount representing respondent's obligation under the SGA Act, but with no evidence to support it, and concluded
that the application should be dismissed - Dismissed - Mr JJ Kelly -v- Aherns (Suburban) Pty Ltd - APPL 500 of 2000 KENNER C - 05/02/01 - Retail Trade.......................................................................................................................
1
Appeal against Decision of Commission In Court Session (80WAIG4508) re terms and conditions of employment, redundancy
payments and superannuation schemes - Appellants argued that CICS erred in law by purporting to give retrospective effect to
order 1, that the base salary and roster allowance of each letter of offer employees be increased and erred in law in finding that
following the merger, the Appellant's Mid-West operations were quickly restored to profitability or giving consideration to
other factors when there was no evidence to support this finding - Further, Appellants argued that the Commission erred in law
in making orders in relation to Iluka Resources Limited where there was no industrial matter between it and the Respondents
and erred in law by acting on the irrelevant consideration that RGC Mineral Sands Ltd had previously offered a limited choice
of superannuation funds to its employees and having regard to a Superannuation scheme which applied to Workplace
Agreement employees and granting liberty to apply to the award employees of Iluka Resources Limited and Iluka Mid-West
Limited when the industrial matter between Appellants and Respondents did not relate to the award employees - Industrial
Appeal Court found that the CICS had the power to give retrospective effect to its order awarding an increase in salaries and
allowances, that there was revealed an evidentiary basis on which the CICS could properly make the challenged finding that
profitability was quickly restored for the Mid-West operations following the Merger - Further, IAC found that it was a matter
for the CICS to find whether an order to enable letter of offer employees to become members of the Iluka Resources Limited
fund was appropriate as a matter of equity, good conscience and the substantial merits of the case - IAC found that no grounds
had been made out and failed to be persuaded thus Appeal dismissed - Dismissed - Iluka Midwest Limited & Other -vCONSTRUCTION, MINING, ENERGY & Others - IAC 5 of 2000 - Industrial Appeal Court - Kennedy J./Anderson J./Parker
J. - 08/02/01 - Other Mining....................................................................................................................................
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SUPERANNUATION— continued
Application re contractual entitlements - Applicant argued that she was to be paid remuneration equal to 50% of her gross takings,
that upon the introduction of compulsory superannuation the practice commenced to pay superannuation calculated on the
statutory percentage applied to the gross earnings, that later it unilaterally commenced deducting the required percentage from
her earnings - Further, Applicant argued that she was thereafter under paid because the amount should have been calculated on
and paid in excess of to the 50% of her gross takings whereas it was deducted from the takings - Applicant sought benefits
which had not been paid to her at the completion of her engagement - Respondent argued that upon the introduction of
compulsory superannuation contributions it was agreed that it would pay the compulsory superannuation percentage on top of
the 50% billing, however, after May 1995 a review led to a decision that payment on top of the 50% was outside the original
agreement and the practice began deducting superannuation contributions from the gross billing achieved by Applicant Commission found on evidence that the Applicant's contract was never changed at law and the Applicant was always entitled
to have her superannuation assessed on top of the 50% billings - Further, Applicant was entitled to the benefit of that contract
now, and the parties agreed that the sum of money in dispute was $17,877.35, therefore, Commission ordered that the practice
pay the Applicant that sum of money - Granted - PW De Boer -v- Third Ave Surgery - APPL 1465 of 1999;APPL 829 of 2000
- GREGOR C - 20/03/00 - Health Services ................................................................................................................
TERMINATION
2
Appeal against decision of the Commission (80WAIG3068) re unfair dismissal and contractual entitlements - Appellant argued that
the learned Commissioner erred in fact and law in that he failed to give proper weight to the evidence and erred in fact and law
in finding that a reasonable period of notice for the Respondent to remedy the situation would have been 3 months and in
assessing the compensation for loss and injury - Respondent argued that the grounds of appeal were defective because they did
not comply with Regulation 29 of the Industrial Relations Commission Regulations 1985 - Full Bench found that the grounds
of appeal did comply and that they were provided and sufficiently detailed to enable the Respondent to know substantially the
case which it had to answer - Full Bench concluded that this was a discretionary decision and that the Appellant had to
establish that the exercise of the discretion at first instance had miscarried with the principles laid down - Full Bench
concluded that no established error in the exercise of the discretion at first instance had been made out that would warrant the
interference of the Full Bench - Dismissed - Olten Pty Ltd T/as MSA Security -v- Mr AJ Byfield - FBA 39 of 2000 - Full
Bench - SHARKEY P/COLEMAN CC/GREGOR C - 18/12/00 – Security......................................................................
2
Appeal against decision of Commission (80WAIG416 & 4855) re unfair dismissal and contractual entitlements - Appellant argued
that the learned Commissioner erred on numerous points and sought an Order that the claim of unfair dismissal be dismissed,
that as the learned Commissioner misdirected himself and made substantial errors of law and fact, the Full Bench should
substitute inferences correctly drawn to find that the Respondent constructively determined its contract of service unfairly with
s.29 of the Act and to award compensation Further, Appellant sought an order to quash the Order at first instance to dismiss
and an Order that the Respondent did dismiss the Appellant unfairly and should pay compensation - Respondent opposed the
claims - Full Bench found that the Commissioner had correctly referred to and considered the applicable legal principles of
constructive dismissal and determined on the facts before him that there was no constructive dismissal - Further, that there was
no arguable case on Appeal, that the justice of the matter lay with the Respondent and pursuant to s.26(1)(a) of the Act and,
having considered the interests of the parties under s.26(1)(c) of the Act, the applications to extend time was dismissed and,
therefore, the appeal was incompetent as being out of time - Dismissed - Mr BF Stokes -v- The Typing Centre of Perth Pty Ltd
T/A Australian International College of Commerce - FBA 47 of 2000 - Full Bench - SHARKEY P/KENNER C/SMITH, C 30/11/00 – Colleges ..............................................................................................................................................
Complaint re Breach of Minimum Conditions of Employment Act 1993 - Complainant argued that the Defendant deducted pay
without lawful authority and failed to pay accrued annual leave and one week's wages - Complainant argued that she was
working for the named Defendant, that she was advised that there was going to be some change to the ownership of the entity,
however, to her knowledge those arrangements had not been finalised - Defendant argued that the Defendant was not the
Complainant's employer at all during that material period - Defendant argued there were two separate entities and that they
were entirely separate - Industrial Magistrate found that the evidence overwhelmingly in favour of Complainant and accepted
that there was an underpayment of untaken annual leave and an entitlement of a week's pay - Proven and Granted - Ms NA
Roberts -v- Snogrin Pty Ltd t/a Eclipse Hardware - CP 98 of 2000 - Industrial Magistrate - Cicchini IM - 29/11/00 – Hardware
Application re contractual entitlements - Applicant argued that commission sales to the amount of $405,861 were outstanding Respondent argued that it would be unreasonable to pay Applicant commission monies post termination, as the Applicant was
not present to do the work required to complete the sale arrangements - Commission found that the custom and practice of this
employment relationship was not to pay commissions post termination, that whilst the contract was silent on this point it could
be implied as part of the contract and whilst the Applicant may not have been aware of this during his employment, he enjoyed
the arrangement of the contract whereby he was paid a guaranteed fortnightly amount - Further, that there was no evidence
before the Commission as to whether the threshold for the year, which the Agent for the respondent says was worked on a
calendar year, had been met, that the calculation was only done on a monthly reconciled basis and the whole structure of the
contract was only performed on whilst the Applicant was employed by the respondent - Dismissed - Mr RJ Birkett -v- Stegbar
Pty Ltd - APPL 186 of 2000 - WOOD,C - 08/12/00.....................................................................................................
Application re unfair dismissal - Applicant argued that she was harshly, oppressively or unfairly dismissed - Respondent argued that
she took into account in making her decision to terminate applicant, the complaints from customers, a red light incident and
prior warnings - Commission found that at least four customers had found applicant's commentary offensive and having
considered all of the evidence, concluded that applicant had not discharged the onus of proof that respondent acted harshly,
oppressively or unfairly in terminating her employment - Dismissed - Ms PA Connor -v- Trams West Pty Ltd ACN 066 271
458 - APPL 618,633 of 2000 - SMITH, C - 29/12/00 – Tourism ....................................................................................
Application re unfair dismissal - Applicant argued that he was summarily dismissed and sought reinstatement if it was practicable, or
alternatively the maximum level of compensation - Respondent argued that Applicant solicited a cash job for an ant treatment
at a private company in Cannington, was suspended on pay and asked to provide a reason why he should not be terminated Commission found that having heard all the evidence, came to the conclusion that Applicant did solicit for a cash payment,
that the act of solicitation amounted to conduct of stealing as a servant and warranted summary dismissal - Commission was
satisfied that for the above reasons Respondent did not act unfairly, harshly or oppressively in dismissing Applicant Dismissed - Mr SP Davies -v- Nationwide Environmental Management Pty Ltd - APPL 862 of 2000 - WOOD,C - 08/12/00 –
Pesticides............................................................................................................................................................
Application re unfair dismissal - Applicant argued that he was dismissed unfairly - Respondent argued that Applicant repudiated his
employment by refusing to go to Sydney for 3 -4 weeks unless he was paid more money - Commission found that the work to
be done in Sydney represented a marketing development opportunity and that the wording in Applicant's Letter of
Appointment was within the terms of his contract of employment to go to Sydney for 3-4 weeks for business development
purposes - Commission reached the conclusion that applicant refused to obey the lawful and reasonable request of his
employer, this was a repudiation of his contract of employment, that such refusal was a misconduct which justified dismissal,
he had not demonstrated that he was dismissed and that his dismissal was unfair - Dismissed - Mr J Davey -v- Romteck Pty
Ltd ACN 009 202 117 - APPL 1029 of 2000 - BEECH C - 18/10/00 - Electronic Equpmnt Manufacture ...............................
Application re unfair dismissal and contractual entitlements - Applicant argued dismissal was unfair because she was dismissed while
on probation and was not given an opportunity to explain any of the allegations - Respondent argued that Applicant was
dismissed because of the complaints and statements received from other management staff and patrons which showed that the
Applicant did not have the support of other management staff - Commission found after hearing evidence from other staff that
for the substantive and procedural reasons the dismissal was unfair and as reinstatement was impracticable Applicant was
awarded compensation for the loss or injury which was caused by the harshness of the dismissal - The claim of contractual
benefit had not been made out and was dismissed - Accordingly an Order was issued - Discontinued - Ms ALM Gloede -vMercure Inn, Karratha - APPL 859 of 2000 - BEECH C - 01/12/00 – Hotels....................................................................
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TERMINATION— continued
Application re unfair dismissal and contractual entitlements - Applicant argued that he conducted consultancy work for the
Respondent whilst he was still in Adelaide and in December 1999 was engaged to work in Perth, but in March 2000
Respondent reneged on an agreement allowing him to take the company vehicle to Adelaide to relocate his family, and on his
return to Perth offered him a new contract which he did not accept, and therefore sought relocation expenses under the
contract, compensation for lost income on unfair dismissal and loss of six months use of car - Respondent argued that the
contract included a three month probation period and use of mobile phone and car for company business only - Commission
found the contract did not include provisions for relocation expenses, that Applicant took the car to Adelaide against the clear
intention of his employer who was entitled to summarily dismiss him at that point and that Applicant was not dismissed
unfairly - Dismissed - Mr M Howard -v- Allied Contracting Services - APPL 529 of 2000 - WOOD,C - 08/12/00 – Contracting

290

Application re unfair dismissal - Applicant argued that he was harshly, oppressively and unfairly dismissed after an accident and was
not accorded a right of hearing regarding the allegations or afforded an opportunity to put his version of events but was given a
pre written notice of termination - Respondent argued that the Applicant was summarily dismissed for misconduct after he
drove a ride-on lawn mower and collided with the Grounds Maintenance Manager – Further, Respondent argued that there
were no mitigating circumstances that it could have taken into account that would have excused the Applicant's deliberate act Commission found on evidence that Applicant deliberately drove the ride-on mower at the Grounds Maintenance Manager and
that Respondent had not unfairly exercised its right to dismiss the Applicant - Dismissed - Mr JF Jones -v- Spotless Service
Australia Ltd ACN 005 309 320 - APPL 320 of 2000 - SMITH, C - 12/12/00 – Service .....................................................

292

Application re unfair dismissal - Applicant argued dismissal was harsh, oppressive and unfair because she withdrew her resignation
after the decision of the Respondent not to accept it and presented herself for work in accordance with that decision after the
two months unpaid leave expired but was requested to leave the premises - Respondent argued Commission did not have
jurisdiction to deal with the matter as the Applicant resigned from the employment - Commission found that although the
Applicant sought to withdraw her resignation, her purported withdrawal was ineffective as the Respondent's Office Manager
accepted her resignation and although it was tentatively argued on behalf of the Applicant that a new contract of employment
was entered into when the Applicant was asked to report for work, that argument was not supported by the evidence - An
Order was issued dismissing the application - Dismissed - Ms VE Little -v- Women's Legal Services Inc (WA) - APPL 550 of
2000 - SMITH, C - 12/12/00 – Legal........................................................................................................................

296

Application re unfair dismissal - Applicant argued that he was terminated unfairly, and sought compensation for lost wages, ongoing
loss in his new position, one month's pay in lieu of notice and injury for suffering arising from the dismissal - Respondent
argued that as the contract issue concerning overtime was unresolved he terminated Applicant and paid him one week's pay for
notice as permitted under the contract of employment, and further referenced a letter as conclusive proof that overtime was not
to be paid to applicant - Commission was satisfied that Applicant's performance was not in question, he received no warning or
indication that his employment was in jeopardy and that he was dismissed unfairly, hence he should be paid the total of
$1579.50 for denied contractual benefits and a total of $3,510 by way of compensation - Granted - Mr NR Lynam -v- Lataga
Pty Ltd - APPL 555 of 2000 - WOOD,C - 29/11/00.....................................................................................................

299

Application re unfair dismissal and contractual entitlements - Applicant argued dismissal was unfair because he was in a "resign or be
fired" type of situation so he decided to finish up and be paid out - Respondent argued that Applicant had been treated almost
like a "Family Member" and was respected for his seniority and it never intended to terminate his employment - Commission
found that in the circumstances of the history of the three employees taking leave during quiet times even if leave was not
usually extended and the consideration with which the Applicant had been treated by the Respondent over the years, it was
unreasonable for the Applicant to have refused to take further leave and the Applicant's resignation was not in substance a
dismissal, therefore dismissed the claim for unfair dismissal and contractual entitlements - Dismissed - Mr N Pitcher -vWyldes Window Treatments & Vertical Drapes ACN 059 668 290 - APPL 1265 of 2000 - BEECH C - 21/12/00 - Textile
Manufacturing......................................................................................................................................................

302

Application re unfair dismissal and denied contractual entitlements - Applicants argued that they were dismissed following an abusive
encounter at the restaurant with one of the Respondent's directors - Respondent argued that both Applicants resigned in that
encounter, or if they were dismissed, dismissal was justifiable because they had been drinking in the restaurant contrary to
specific instructions - Commission found that both Applicants were dismissed for misconduct, that though their dismissals
were warranted, the manner in which they were both dismissed was quite oppressive, however, their claims of unfairness for
the substantive reasons they have argued are not made out - Commission was satisfied that reinstatement was impracticable
and ordered $500 to be paid to each Applicant as compensation for the injury arising from the manner of their dismissals Granted - Ms KR Riley -v- Royale Enterprises Pty Ltd - APPL 1599,1600 of 1999 - BEECH C - 18/11/00 - Accommodatn,
Cafes&Restaurants................................................................................................................................................

305

Application re contractual entitlements - Applicant argued that he was owed monies under his contract of employment - Respondent
argued that when Applicant advised him he wanted to retire, he responded by saying to the Applicant he was prepared to offer
him a generous redundancy package on the basis that he stay on as a consultant and assist in the transfer of clients and
business, but Applicant breached the conditions of the redundancy package, and in the alternative, was summarily dismissed Commission found that Applicant repudiated the terms of his employment, in particular he repudiated the terms of the
redundancy package – Further, Commission found that the relief sought by Applicant should be refused on grounds that a
breach of fiduciary duty had been committed - Dismissed - Mr G Sargant -v- Lowndes Lambert Australia Pty Ltd – APPL 633
of 2000 - SMITH, C - 29/12/00 – Insurance ...............................................................................................................

311

Application re unfair dismissal - Applicant argued dismissal was unfair because she received little training during the four days she
worked - Respondent argued that Applicant was provided with repeated training over the four days - Commission found that
Applicant did not receive the training which possibly ought to have been given and therefore was not given a proper
opportunity to prove herself over those four days – Further, that Applicant was not informed that her performance was not
satisfactory and that she needed to improve, therefore the dismissal was unfair and as Applicant found new employment it did
not represent an ongoing loss for her and ordered that Respondent pay one further week's wages to the Applicant - Granted Mrs RI Van Den Broeck -v- Highway Gynaecology - APPL 1030 of 2000 - BEECH C - 12/12/00 – Medical.........................

319

Conference referred re illegal disciplinary action - Applicant union challenged the veracity of the written "final warning" issued by
Respondent to its member and denied that its member was guilty of intimidating behaviour towards fellow employees Further, Applicant Union submitted that the conduct which led to the "final warning" should be seen in the context of industrial
action over what was a very sensitive issue in the Respondent's workplaces - Applicant Union sought an Order directing
Respondent to rescind the "final warning" - Respondent argued that an investigation carried out during the course of the
industrial action concluded that the union member was guilty of "intimidating behaviours and of abusive language" and as a
consequence he was issued with the "final warning" - Further, Respondent argued that the union's member was in breach of the
"BHP Iron Ore Non- Harassment Policy" - Commission found the union member's conduct, at least in the car-park, constituted
harassment if not also intimidation of the employees to whom he directed his abuse - Commission further found in all
circumstances, particularly having regard to union member's prior good record, the nature of and the circumstances in which
the transgressions complained of were committed, that it would not be unreasonable if he was warned that should he be guilty
of any further instances of intimidatory and/or threatening behaviour inconsistent with the Respondent's Non-Harassment
Policy, his employment was liable to be terminated - Upheld - COMM, ELECTRIC, ELECT, ENERGY -v- BHP Iron Ore CR 20 of 2000 - FIELDING C - 29/09/00 - Iron Ore....................................................................................................
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Appeal against Decision of Commission (80WAIG4829) re Dismissed application re Unfair Dismissal - Appellant argued that the
learned Commissioner erred in law in dismissing the Appellant's claim pursuant to section 27 and erred in law in failing to
exercise jurisdiction pursuant to section 26 - Further, the learned Commissioner erred in law and in fact in failing to give
sufficient weight to the evidence of the Appellant with respect to the conciliation conference and application of the equitable
doctrine of promissory estoppel - Respondent argued that an agreement was reached between the parties at the conciliation
conference in the AIRC at the satisfaction of the Appellant and the Respondent acted on good faith - Full Bench found that it
was open for the Commissioner to find as she did and that there was no error in the exercise of her discretion and the Appeal
was not made out - Dismissed - Mr B Campbell -v- Kimberley Building Supplies - FBA 48 of 2000 - Full Bench - SHARKEY
P/BEECH C/SMITH, C - 06/02/01 - Building Structure Services ...................................................................................

353

2

Appeal against decision of the Commission (80WAIG3334) re wrongful dismissal of seven officers - Appellants argued the
Commissioner erred in law and in excess of jurisdiction, that the application before him was not an industrial matter and that
he had considered Affidavit and other material which was not evidence in the proceedings - Respondent union argued that the
Commissioner of Police breached his agreement with those dismissed officers by not deciding this issue pursuant to s.23 of the
Police Act 1892 and Regulations, and acted harshly or oppressively in acting pursuant to s.8 of that Act - Full Bench found that
since the Commissioner of Police is not the Crown, discharging an officer cannot be seen as an act done at the will or pleasure
of the Crown and accordingly it was wrong to do so without affording natural justice or procedural fairness, and further found
that the Commissioner of Police was not the employer of Police Officers, the Minister was, that Police Officers were
indubitably officers of the Crown and not employees, that there was no jurisdiction in the Commission to hear and determine
the application, and having considered all of the material and submissions upheld the Appeal and quashed the decision at first
instance, it being a nullity and having been made without jurisdiction - Ordered Accordingly - The Honourable Minister of
Police & Other -v- Western Australian Police Union of Workers - FBA 38 of 2000 - Full Bench - SHARKEY P/FIELDING
C/SCOTT C. - 14/11/00 – Police .............................................................................................................................

356

2

Appeal against Decision of Commission (80WAIG5633) re unfair dismissal and contractual entitlements - Appellant argued that the
Applicant was to be reinstated at the site said to be owned by Goldfields Pty Ltd and not the Appellant, that the shortage of
work has been misunderstood to be at that site and not the Kalamunda site, that the amount ordered to be repaid, being the loss
of earnings, should be reduced by the amounts for annual leave and notice in lieu, which was paid in termination pay, that the
amount should also be reduced by the unemployment benefits received for the corresponding period and that reinstatement was
not possible due to the fact that Appellant has ceased to operate - Further, the Commission erred at first instance in that it
ordered that amounts said to have been lost or not paid to the Respondent between the date of dismissal and the date of the
order appealed against be paid - Applicant conceded to the ground which alleged that the Commissioner erred in ordering the
payment of monies which the Commissioner ordered be paid, being the wages and other remuneratory items not paid or lost by
Applicant because of unfair dismissal - Full Bench found that this ground was based on the City of Geraldton v Cooling
(80WAIG5341) which was authority for the proposition that an order for compensation following a dismissal was not within
power if an order for reinstatement was made, as it was here, thus, the appeal was upheld on this ground and the order varied Further, Full Bench found that the Order for reinstatement was not made as a result of any miscarriage of discretion in the
Commission at first instance and that the other grounds of appeal had not been made out and were dismissed - Upheld in part
otherwise dismissed - Pollock Nominees Pty Ltd ACN 008 842 911 -v- Mr JL Butterfield - FBA 50 of 2000 - Full Bench SHARKEY P/BEECH C/SMITH, C - 05/02/01..........................................................................................................

369

Appeal against decision of Commission (80WAIG3106) re unfair dismissal - Appellant employer appealed against that decision on
the grounds that the learned Commission erred by finding that dismissal was unfair despite evidence of a genuine redundancy,
exceeding his jurisdiction and interfering with the Appellant's decision to terminate, determining that Appellant was obliged to
make compensatory payment for the purposes of redundancy and awarding Respondent a sum of $9477.00, thus requiring
Appellant to apply for an order to stay the decision pending determination of this Appeal - Respondent argued that he had been
unfairly dismissed due to difficulties in the relationship between the parties which manifested in five major episodes during the
course of his employment - Full Bench found that Appellant had not treated Respondent fairly, that dismissal was unfair,
reinstatement was impracticable, that the decision at first instance was arrived at by an erroneous exercise of discretion and
therefore varied the decision and substituted the figure of $1,114.92 for the figure of $9477.00 in the decision - Appeal upheld
and decision at first instance varied - WA Access Pty Ltd (ACN 009 392 830) -v- Mr MR Vaughan - FBA 34 of 2000 - Full
Bench - SHARKEY P/COLEMAN CC/SCOTT C. - 14/11/00 – Spraypainting.................................................................

373

Appeal by the Applicant union pursuant to s.23B of the Industrial Relations Act - Applicant union sought to reverse the decision of
the Respondent to reduce the salary of its member and be reprimanded - These penalties were imposed after a finding of
misconduct made pursuant to the Education Act following an inquiry under Section 7C - Applicant union argued that the
penalty imposed on its member was disproportionate to the offence, in the event if it was concluded that the misconduct
occurred and further argued that the reduction in salary grade imposed by the Respondent was a "blunt instrument" and taken
cumulatively, and would lead to a substantial financial impost on its member - Commission heard evidence from a number of
people and although the evidence to the incident was conflicting, Commission considered the evidence carefully, paid regard to
the content of the inquiry report by the independent inquirer and found that the conduct of the Applicant union's member was
not "mild but firm" as it described in Reg32 of the Regulations and the re-enactment of the incident was an error of judgement
and was not an appropriate response by the teacher - Accordingly an Order was issued dismissing the appeal - Dismissed - The
State School Teachers Union of W.A. (Incorporated) -v- Hon Min for Education - APPL 1204 of 2000 - KENNER C 05/02/01 – School.................................................................................................................................................

672

Application re unfair dismissal - Preliminary point re jurisdiction was raised by the Respondent and it was agreed by both parties to
allow the Commission to decide the point on the basis of written submissions - Applicant maintained that the date on which he
was advised that his employment was to be terminated in two week's time was not the date on which he was terminated Respondent maintained that was the date on which the Applicant was terminated therefore the application was lodged outside
the 28 day time limitation - Commission found on the basis of written submissions that the Applicant's employment was in fact
terminated on the date he was advised and that the application was lodged out of time - Accordingly an Order was issued
striking out the application for want of jurisdiction - Dismissed - Mr BE Campin -v- Auto Auctions (WA) Pty Ltd (ACN 082
824 468) t/as WA Auto Auctions - APPL 1591 of 2000 - BEECH C - 29/01/01 ................................................................

674

Application re unfair dismissal - Applicant and Respondent agreed that the Applicants employment was on a casual basis, however
Applicant argued she was unfairly dismissed after refusing to obey a direction of the manager which she believed was incorrect
- Commission found dismissal to be harsh and thus unfair, and as reinstatement was impracticable ordered compensation Commission found that position was casual and business winding down employment may only have continued for one week
after termination and ordered compensation as such - Granted - Ms M Darby -v- Rocket Transport Services Pty Ltd T/A
Rocket Couriers - APPL 1213 of 2000 - BEECH C - 12/01/01 - Services to Transport .......................................................

676

Application re unfair dismissal and contractual entitlements - Applicant argued that she had created an invoice without reference to
her employer because it was the practice of other employers for whom she had worked that staff rates were applicable Nevertheless, she apologised, offered to pay for the difference, promising not to do such a thing again and nothing further was
said on the subject for a further eight days until her dismissal - Respondent argued that dismissal was because of the invoice,
that he could no longer trust her and told her that he had been advised that because dismissal was for reasons of misconduct he
had no need to pay entitlements - Commission found that summary dismissal eight days later was harsh and therefore unfair,
and as reinstatement was impracticable respondent should pay applicant four days' wages and 3.07 days' annual leave
entitlements - Granted in Part - Ordered Accordingly - Ms K Dutton -v- Adrian J Domney T/A Euro Automotives Repair APPL 1032 of 2000 - BEECH C - 16/01/01 – Automotive............................................................................................
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Application re unfair dismissal - Applicant argued that dismissal was without warning and unfair because he needed at least another
month to test whether he was capable of achieving the necessary sales figures to prove his worth - Respondent argued
applicant had been repeatedly told, albeit informally, that there were concerns about his work ethic, that he was spending too
much time in the office and, as a result, not achieving the necessary sales figures which should have been in the order of
$100,000 a month - Commission found, having regard to the fact that applicant was on probation and he brought in only
$20,000-odd in business in 2 months, that respondent was not irrational in concluding that the arrangement was not going to
work out - Further, Commission was not convinced that respondent abused its contractual right when it terminated applicant's
employment - Dismissed - Mr MJ East -v- Picton Press Pty Ltd - APPL 1509 of 2000 - FIELDING C - 19/01/01 - Printg,
Publishg & Rcdd Media.........................................................................................................................................

679

Application re unfair dismissal and contractual entitlements - Applicant argued that there was no consultation and no alternatives were
offered, that termination decision had already been made and the meeting of 12/5/2000 was only to deal with matters to do
with pay - Respondent argued that the operation of the Bureau was now different from what it was when managed by applicant
as funds for marketing had been taken away by Mandurah Council, the Bureau had been scaled down in respect of hours,
contracts and accounting arrangements and a sub -committee now managed the place - Commission found that the procedure
adopted by the Board was lacking in unfairness in its entirety, that reinstatement was impracticable as there was no job for
applicant to go back to and awarded compensation by way of injury and denied contractual entitlement - Ordered Accordingly
- Mrs WK Faulkner -v- Mandurah Tourist Bureau Inc Executive Committee - APPL 912 of 2000 - WOOD,C - 22/11/00 –
Tourism..............................................................................................................................................................

680

Application re unfair dismissal and contractual entitlements - Applicant argued dismissal was unfair and sought Orders pursuant to
section 29 for unfair dismissal and contractual entitlements - Respondent made a preliminary point that the application should
be dismissed as it named two Respondents and did not conform with the statutory pre-requisite that an unfair dismissal
proceeding under s.29 of the I.R.Act can only be against one Respondent - Commission after considering the whole of the
circumstances ordered that the motion by the Respondent that the application be dismissed was dismissed and the second
named Respondent be deleted from the Application - Ordered accordingly - Mr M Forgione -v- Chocolate Graphics (WA) Pty
Ltd & Other - APPL 1676 of 1999;APPL 1125 of 2000 - GREGOR C - 25/07/00 .............................................................

682

Applications re contractual entitlements - Applicants argued that they were entitled to payment of a retainer and two weeks' pay in
lieu of notice as these entitlements arose from their contracts of employment - There was no appearance or argument from
Respondent - Commission determined the nature of the relationships between the parties and found that the relationships were
those of employees and employers respectively - Further, Commission found that the Applicants were each employees of the
Respondents, that the Applicants were entitled to the payments of a retainer and payments in lieu of notice - Ordered
accordingly - Mr AP Gilbride -v- Fast Net Publishers Group - APPL 94,177,231,232 of 2000 - SCOTT C. - 21/07/00 - Printg,
Publishg & Rcdd Media ........................................................................................................................................

686

Application re unfair dismissal - Applicant argued dismissal was unfair because he raised issues of safety in the workplace and a lack
of equipment and had thereafter been victimised and was dismissed - There was no appearance or argument on behalf of the
Respondent - Commission found that the Applicant's version of events was on the balance of probabilities correct and the
Respondent had acted upon wrong information given to him and had breached its right to terminate the contract of employment
in such a way that it abused that right - Commission further found that the dismissal was unfair and since there was no position
to which the Applicant could be reinstated granted compensation - Granted - Mr RB Hansen -v- Noongar Enterprise
Aboriginal Corporation trading as Unity of First People of Australia - APPL 601 of 2000 - GREGOR C - 24/01/01 - Other
Services ..............................................................................................................................................................

691

Application re unfair dismissal - Applicant argued dismissal was unfair because he was never warned about being dismissed for not
having provided his statement and no one put to him that he was in any way obstructing the inquiry process and sought an
Order for reinstatement pursuant to s.23A of the Industrial Relations Act - Respondent argued Applicant was summarily
dismissed for gross misconduct as he was engaged in an altercation with another employee and the fight occurred within a
potentially dangerous area - Commission heard evidence from a number of witnesses, carefully considered all of the relevant
documentary evidence, had regard to all of the circumstances and found that Applicant's summary dismissal was harsh,
oppressive and unfair and as there was no submission from the Respondent that the lapse of time would make reinstatement
impracticable or there would not be work available to the Applicant in the classification he formerly occupied, ordered
reinstatement - Granted - Mr W Hull -v- City of Mandurah - APPL 706 of 1998 - KENNER C - 09/02/01 - Construction Trade
Services ..............................................................................................................................................................

693

Application re contractual entitlement - Applicant argued he was owed a sum of $17,273.72 by way of denied contractual entitlement
of superannuation contributions made on his behalf to the Fund - Respondent denied applicant's claim and argued that
applicant had been paid all of the entitlements due to him under his contract of employment - Commission found that applicant
had as an entitlement under his contract of employment superannuation contributions of 18% of his salary and was claiming an
additional amount representing respondent's obligation under the SGA Act, but with no evidence to support it, and concluded
that the application should be dismissed - Dismissed - Mr JJ Kelly -v- Aherns (Suburban) Pty Ltd - APPL 500 of 2000 KENNER C - 05/02/01 - Retail Trade.......................................................................................................................

698

Conference referred re termination of employment - Applicant Union argued that the termination of Applicant was harsh, oppressive
and unfair and contrary to s.84AA of the Workers Compensation Act, s.41 of the Minimum Conditions of Employment Act
and Clause 34 of the Burswood International Resort Casino Employees Industrial Agreement 2000 - Further, that the
Respondent's action was taken substantially because Applicant was the President of (BRUE) and was being discriminated
against and the process and planning for his termination was flawed in that it was not shared with him and he was not trained
to apply for other positions nor did the Company sought to find him an alternative position - Respondent argued that with the
arrival of a new CEO, and constraint on the budget, the managers were required to review their operations and, subsequently
the manager Environmental Services made changes to his operation which impacted on the Applicant's duties - Further,
Applicant was to be terminated unless he found suitable alternative position, as he could not fulfil the requirements of his
original contract as an Environmental Systems Attendant due to his injury - Commission reviewed authorities, Acts and found
on evidence that it was plausible and more likely that the Applicant's duties were diminished due to a legitimate drive for
efficiency, that there had been no discrimination due to him being a delegate and that evidence proved that his duties had not
been cut because of this - Commission exercised its judgement according to equity, good conscience and the substantial merits
of the case and found that, to so swiftly terminate Applicant's employment if he himself does not find an alternative position,
particularly given the spirit of s.84AA, would be harsh and unfair - Further, the Respondent should have engaged in a fuller
exploration of options for Applicant and recommended that this take some months including appropriate training - Ordered
Accordingly - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Burswood
Resort (Management) Ltd - CR 350 of 2000 - WOOD,C - 02/02/01 - Accommodatn, Cafes&Restaurants..............................

699

Application re unfair dismissal - Applicant argued dismissal was unfair because the job he was previously performing still exists and
was now performed by a less qualified person and sought compensation - Respondent denied that dismissal was unfair and
argued that the restructure was bona fide, that Applicant was told he was surplus to the requirements after the restructure and
that it took steps to find applicant alternative employment which regrettably proved fruitless - Further, that Applicant was paid
five and a half weeks pay in lieu of notice and eight and three quarter weeks of redundancy pay which was fair and equitable in
all the circumstances - Commission, after considering the whole of the circumstances found on evidence that the dismissal was
not unfair - Dismissed - Mr P Manvell -v- Transfield Pty Ltd - APPL 961 of 2000 - FIELDING C - 30/01/01 – Building .........
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Application re unfair dismissal - Applicant argued dismissal was unfair because she had to resign as a result of harsh and intolerable
behaviour of people at work, therefore it was constructive dismissal - Respondent argued that it was not the Applicant's
employer and in any event, the Applicant was not dismissed either constructively or otherwise - Commission found that when
the Applicant expressed intention to leave, more than reasonable efforts were made by the Respondent to convince her to stay,
including taking some leave to think about the situation and had the Applicant taken the suggestions made, in all likelihood no
termination of employment would have eventuated - Further, even if it was the Respondent who terminated the employment,
then the Applicant failed at the appropriate time to take necessary steps to rely upon the Respondent's conduct - An Order was
issued dismissing the application - Dismissed - Ms LC Meyers -v- Lyrical Holdings Pty Ltd - APPL 1025 of 2000 - SCOTT C.
- 01/02/01 - Personal & Household Good W/sg..........................................................................................................

707

Application re unfair dismissal - Applicant argued that he had a very good work record and was trusted by respondent, that after his 3
day absence from the office an argument had occurred for which he had apologised the next day and work had continued as
normal until he was unfairly dismissed for which he believes was due to his concerns of unsafe work practices - Respondent
argued that after an argument with applicant following his 3-day absence he noticed a sediment in the bottom of his teacup
prepared by applicant which looked suspiciously like a pellet of rat poison and felt that he could not trust him anymore and
dismissed him - Commission was satisfied that applicant was not dismissed due to his 3 days' absence but due to the discovery
of residue of rat poison in the cup of hot drink he made for respondent - Further, applicant was guilty of misconduct, that he
was not dismissed summarily, that dismissal was justified and not unfair - Dismissed - Mr TQ Tran -v- Shalimar Trading APPL 1082 of 2000 - BEECH C - 23/01/01 – Textile ..................................................................................................

711

Application re unfair dismissal - Applicant argued that he was ill with influenza and migraines and that without warning or cause, he
received a letter from respondent terminating his employment, therefore termination was unfair - Respondent argued that
applicant's employment came to an end following an absence of over two weeks and after the applicant did not attend a sales
meeting, it concluded that applicant had abandoned his employment - Commission found that applicant's own evidence
established that he was not ill on 18, 19, 20 or 21 July 2000, yet he did not report for work on those days, nor did he make any
attempt to contact respondent or any person at the office - Further, that applicant had been instructed by respondent that he was
required to attend all sales meetings and inform respondent of all absences, therefore having regard to all the foregoing
Commission was satisfied that application should be dismissed - Dismissed - Mr SM White -v- Terence Rush Trading As Roy
Weston Belmont - APPL 1196 of 2000 - SMITH, C - 25/01/01 - Real Estate Agency.........................................................

714
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Appeal against Decision of Commission (80WAIG4504) re dismissed application re unfair dismissal - Appellant Union argued that
the Commission at first instance erred when it gave no or insufficient weight to the evidence in relation to the following: "that
there was no risk to safety of the life or limb of Mr. Rac or that there was no damage to Company plant or equipment of any
kind, that this was the first breach of tagging procedure by Mr. Reichelt, and that the automatic penalty of dismissal for a
tagging procedure breach was contrary to the rules of natural justice or criminal justice" - Further, Appellant Union argued that
the disciplinary enquiry was in error as to its understanding of the range of disciplinary penalties that could be applied and that
the speculation by the Commission as to "the tray could have dropped and killed Mr. Rac" was not credible on the evidence
given by Mr. Reichelt and Mr. Rac and that the decision be quashed and a determination that the dismissal was unfair and an
order of reinstatement of Mr. Reichelt to his former position be issued - Full Bench found that this was an appeal against a
discretionary decision and was unable to interfere with a discretionary decision unless that appellant had established that the
Commission at first instance erred according to the principles - Further, Full Bench found that the finding depends on the
credibility of witnesses and the finding must stand unless it can be shown that the Commissioner had failed to use or had
palpably misused his advantage or had acted on evidence or which was glaringly improbable - Full Bench concluded that the
Appellant had not established that the exercise of the Commissioner's discretion at first instance miscarried according to the
principles laid down and that the appeal was not made out as there was no appealable error in the exercise of the discretion Appeal Dismissed - CONSTRUCTION, MINING, ENERGY -v- BHP Pty Ltd - FBA 45 of 2000 - Full Bench - SHARKEY
P/FIELDING C/SCOTT C. - 02/03/01 - Metal Ore Mining...........................................................................................

773

Complaint re Breach of Workplace Agreement Act - Complainant argued that the Defendant unfairly, harshly or oppressively
terminated the employment contrary to the provisions implied in the workplace agreement - Complainant argued that at a
meeting at which he was dismissed he asked whether he was being accused of stealing and he was told he was not - Defendant
argued that the Complainant was not dismissed but, asked to explain the discrepancies that were recorded on the til and
computer printouts, then the Complainant was given an opportunity to think about it and the actions taken by the Complainant
was of resignation and this was supported by his lack of response - Industrial Magistrate found that on the evidence he could
not conclude whether there was a dismissal or a resignation but on the evidence the Complainant had not established he was
unfairly dismissed and the complaint not proved - Dismissed - Mr CJ Guerrini -v- Modillion Holding P/L - CP 272 of 2000 Industrial Magistrate - Cicchini IM - 07/03/01 - Services to Transport.............................................................................

853

Complaint re unfair dismissal and breach of Workplace Agreement - Complainant argued that he was unfairly dismissed contrary to
the provisions of the Workplace Agreements Act 1993 - Defendant argued that Complainant failed to mention on the preplacement medical examination form of an incident resulting in an operation for injury to his right knee and again failed to
provide details of that injury and the subsequent arthroscopy on the workers compensation claim form - Further, the claim was
inconsistent with the notification of the earlier report that he had injured his right knee when, in fact, on that occasion he
reported that he had injured his left knee - Industrial Magistrate found that omissions made by the Complainant were not such
that Defendant had no other remedy, that his non-reporting did not endanger the safety of the workplace, that on balance
dismissal was unfair in all the circumstances and ordered Defendant to pay compensation to the Complainant - Reasons for
Decision Issued - Mr SD Oxtoby -v- Viceroy Australia Bounty (Victoria) Pty Ltd (ACN 089 020 860) - CP 219 of 2000 Industrial Magistrate - Tarr IM - 18/01/01 .................................................................................................................

855

Complaint re breach of Workplace Agreements Act 1993 - Complainant argued that he was unfairly dismissed without warning or
valid reason and sought compensation on the basis that it was impracticable to re-employ or reinstate him given that he has
now found alternative employment - Defendant denied that it unfairly dismissed complainant and argued that it simply
exercised its right under the probation clause of the workplace agreement not to continue with complainant's employment Industrial Magistrate found that complainant was terminated without any proper verbal or written warnings and without proper
notice, that the probationary term of contract was simply used to justify complainant's dismissal and accordingly, complainant's
claim alleging unfair dismissal was made out by reason of lack of procedural fairness as well as on the substantive merits of
the case - Further, IM found that no documentation or pay slips have been produced and there has been no evidence to show
exact hours worked during the relevant period, therefore complainant had failed to establish his claim regarding compensation
- Reason for Decision Issued - Mr M Rea -v- Canon Foods Pty Ltd - CP 226 of 2000 - Industrial Magistrate - Cicchini IM 21/02/01 – Retailing..............................................................................................................................................

856

Application re unfair dismissal - Applicant argued that he had attended work after Commission ordered reinstatement, however, the
employer has failed to comply with the Order - Commission found on evidence that applicant's loss was at least 6 months
remuneration and that the parties were in agreement as to the calculation of the loss, except that respondent sought
consideration for Centrelink payments received by applicant - Commission found that it was inappropriate to deduct
unemployment benefits received by applicant during the course of unemployment and accordingly, revoked the order for
reinstatement - Further, Commission ordered that respondent pay applicant $31,509.17 as compensation for unfair dismissal
and $2,217.04 as pay in lieu of notice, no later than 7 days from the date of the Order - Ordered Accordingly - Mr JL
Butterfield -v- Pollock Nominees Pty Ltd ACN 008 842 911 - APPL 604 of 2000 - SCOTT C. - 23/02/01.............................
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Application re unfair dismissal - Preliminary issue re jurisdiction - Respondent argued that Commission lacked jurisdiction to deal
with the applications as both employees were casual and pursuant to the Federal Workplace Relations Act 1996 and
Regulations, were excluded from the operation of unfair dismissal procedures, there being a direct inconsistency between the
Federal and State Acts - Respondent argued that consumption of alcohol on duty and a series of events which amounted to
behaviour and an attitude on the part of applicant (Mr Rushton) was the reason for termination - Applicant (Mr Rushton)
defended the allegations and for most part agreed that they occurred but he viewed them as trivial - Applicant (Mr Cairns)
argued that he felt intimidated and threatened by another officer following an incident, that after respondent investigated the
incident, he was told that he would stay on and be offered work but that never happened - Commission reviewed authorities,
relevant sections of the Federal Act, the Australian Constitution and found that there was no inconsistency between the Federal
Workplace Relations Act 1996 and the WA I.R. Act 1979 and hence the Commission had jurisdiction to hear the matter Commission determined (in a further Reasons for Decision) that the nature of the applicants' employment relationship in all
aspect was casual - Further, Commission found on evidence that the respondent was not prepared to continue to roster Mr
Cairns away from his intimidator and unless Mr Cairns had that guarantee then he was not prepared to work for the respondent,
therefore, there had been no dismissal of Mr Cairns and hence that being the fact there was no jurisdiction for the Commission
and accordingly dismissed his application for want of jurisdiction - Commission further found that Mr Rushton did consume
alcohol and fall asleep whilst on duty, therefore, having regard to the Undercliffe case (65WAIG385) the decision to dismiss
him on notice was not unfair, harsh or oppressive in all circumstances - Applications Dismissed - Mr A Cairns -v- The West
Australian Turf Club - APPL 795,809,827 of 2000 - WOOD,C - 15/09/00 – Sport............................................................
Application re unfair dismissal and contractual entitlements - Applicant argued dismissal was unfair because he would not sign a
workplace agreement - Respondent argued on evidence that the workplace agreement had nothing to do with the dismissal as
such - Commission found that the Applicant was dismissed as a result of the conversation between it and the Respondent and
the issues raised by the Respondent as to the reasons for the dismissal were at least arguably valid - Further, that Applicant's
lack of any positive response in relation to the Victoria traffic incident at the time in the context of the other issues raised by
the Respondent led the Commission to conclude that the Applicant had not persuaded it that his dismissal was unfair Dismissed - Mr MJ Carberry -v- TJ & HP Abbott Transport - APPL 1403 of 2000 - BEECH C - 09/03/01 – Transport............
Application re unfair dismissal and reinstatement - Applicant argued that dismissal was unfair and excessive because he rejected any
suggestion that he was intentionally sleeping on the job during paid working time - Further, Applicant argued that he was
resting whilst awaiting final run which was a common occurrence early in the morning and unaware of any other reported
incidents - Respondents argued that Applicant was dismissed for serious misconduct for having been found asleep during paid
working time instead of attending to work duties and taking into account other incidents that have taken place - Commission
found it difficult to reach the conclusion that the Applicant was deliberately or intentionally sleeping on the job and that little
had been done in discipline in relation to the other incidents - Further, Commission found that the Respondents were in error in
regarding the other incidents and that the dismissal was harsh - Commission ordered reinstatement as the primary remedy and
the parties were given an opportunity to agree on the form of the order - Granted and reinstatement ordered - Mr MA
Rulyancich -v- Iluka Resources Limited & Other - APPL 1895 of 2000;CR 313 of 2000 - BEECH C - 23/02/01 - Other Mining
Application re unfair dismissal and contractual entitlements - Applicant sought compensation for unfair dismissal and also for a
denied contractual benefit - Respondent argued that applicant was stood down and there was no termination - Commission
found that applicant was unfairly terminated, that reinstatement would be totally impracticable, that the loss was a loss of pay
of one hour as applicant was a casual, and ordered payment of $13.30 by respondent to applicant - Order Issued - Mrs M De
Niese -v- Curtin Hotels Pty Ltd Trading as the Imperial Hotel - APPL 1645 of 2000 - WOOD,C - 27/02/01 - Accommodatn,
Cafes&Restaurants................................................................................................................................................
Application re unfair dismissal - Applicant argued that she was unfairly dismissed - Respondent argued that applicant breached health
regulations, put other staff members at risk when in anger she threw a quantity of brandy into an extremely hot pan causing
flames 3 to 4 feet into the air, and her temper and rudeness were disruptive in the workplace and resulted in complaints from
other staff members about her behaviour - Commission found on evidence that applicant was prone not to follow direction and
was prone to argue about the directions that were given to her, leading to her dismissal, and as she was a casual employee was
afforded one hour's notice - Dismissed - BR Dopsaj -v- Robyn & Merv Finlay El Cabbalo Roadhouse - APPL 1597 of 2000 WOOD,C - 16/02/00 – Restaurant............................................................................................................................
Application re unfair dismissal - Applicant argued that his summary dismissal for alleged misconduct was unfair because he was not
given an opportunity to discuss that or given a proper induction or training on the job and was not given counselling or support
from his superiors - Further, Applicant sought reinstatement originally but argued at hearing that this would be impracticable
and sought six months compensation as alternative - Respondent argued that Applicant had not conducted himself in a
professional manner and dismissal was the only real option considered due to the seriousness of the Applicant's actions Commission found that the Applicant knew full well of the seriousness with which the employer might view his financial
predicament, that the employer had every right to lose trust in him, and that he clearly knew that his job was in jeopardy,
therefore the dismissal was not unfair, harsh or oppressive - Dismissed - Mr BJ Gardner -v- Police & Nurses Credit Society
Ltd - APPL 1937 of 1999 - WOOD,C - 14/03/01 – Finance ..........................................................................................
Application re contractual entitlement - Applicant sought orders for alleged unpaid contractual benefits - Commission found that there
were proceedings between the parties in the District Court which amongst other things encompass the whole of this matter, that
that application was alive and was being pursued by applicant by way of him seeking advice from Counsel - Further, that
applicant had sought advice once before about proceedings in the District Court and as a result the matter was adjourned Commission was satisfied that because of the history in these Reasons, the application should be dismissed for want of
prosecution - Dismissed - Mr RT Healey -v- Tribune Resources N.L - APPL 131 of 1999 - GREGOR C - 20/02/99................
Application re contractual entitlements - Applicant argued that he was denied benefits as contained in the Sales Representative
Employment Agreement of 17 May 1999 - Respondent argued that on each occasion that it dismissed applicant, it relented and
reinstated him - Commission found that applicant had made out his claim in relation to the alleged dismissal which occurred in
September 1999 and remained entitled to 8% advertising incentive and also the 3% over-rider commission, but after the
December 1999 dismissal, his entitlement to both claimed conditions of employment ended then - Granted in Part and
Adjourned - Mr GS Hincks -v- Darrell Crouch and Associates Pty Ltd - APPL 1320 of 2000 - BEECH C - 31/01/01...............
Application re unfair dismissal seeking compensation and contractual entitlements - Applicant argued that the dismissal was unfair
because it was not warranted as it did not relate to any performance issues and that there was nothing unusual or unacceptable
about his actions given the normal practice and expectations of the business - Respondent argued that the Applicant was
dismissed summarily because he was on licensed premises, after hours and with company, and that he consumed and provided
drinks which he did not pay for at that time and this was a breach of trust - Commission found that the Applicant was not given
an opportunity to address what may or may not have happened and that he had been charged with the operation of the whole
business and that the dismissal was unfair - Commission found that it was impractical for the Applicant to be reinstated and
compensation and contractual entitlements were awarded - Granted - Mr M Lewis -v- West Shore Group - APPL 1395 of 2000
- WOOD,C - Accommodatn, Cafes&Restaurants ........................................................................................................
Application re unfair dismissal - Applicant argued that her employment was terminated in a harsh and unfair manner and the dismissal
was both substantively and procedurally unfair because the tasks she completed under the performance management ought to
have been accepted by the Respondent and her employment should not have been terminated - There was no argument from
the Respondent - Commission found that Applicant had not demonstrated any substantive unfairness in her dismissal, that
Applicant was counselled in a reasonable and courteous manner, she was given ample opportunity to respond to issues raised
with her, she took the opportunity provided, she was set reasonable time frames and tasks in consultation with her and she had
the opportunity to have someone present with her during important meetings, therefore, there was no procedural unfairness Dismissed - Ms C Nichols -v- Derbarl Yerrigan Health Service Inc - APPL 1536 of 1999 - SCOTT C. - 15/02/01 - Health
Services ..............................................................................................................................................................
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Application re unfair dismissal seeking compensation and denied contractual entitlements - Applicant argued that the Respondent
contrived an arrangement to deny her a redundancy payment and that she was not competent to perform the duties of the final
job offered to her - Respondent argued that there would not be a redundancy but, there would be a position made available to
the Applicant and would also provide the necessary support and that the Applicant was capable of performing the job being
offered - Commission preliminarily found that this was a matter of either a redundancy or an income loss but not the two
together and that the Applicant was either going to be given a redundancy payment or a job - Commission found that the
Applicant had not proven her case and that the Applicant had in effect resigned in that she needed to accept the job or in fact
the employment relationship was going to end- Dismissed for want of jurisdiction - Mrs E Noteboom -v- Thorn Australia Pty
Ltd - APPL 1506 of 2000 - WOOD,C - 20/02/01 – Electronic .......................................................................................

893

Application re unfair dismissal seeking compensation and contractual entitlements - Applicant argued that his dismissal was both
unfair and unlawful in that he never received any payment after being dismissed, that he never received any reasons for his
dismissal, that Respondent did not provide him with any particulars relating to his alleged performance or conduct
shortcomings, that he was not advised that his employment was in jeopardy and was not provided with any reasonable
opportunity to respond to the allegations made by Respondent - Respondent opposed the claims and argued that Applicant had
misused the expense system, had abused his position of trust as a general manager, thus, the dismissal was justified and
Applicant was not entitled to any payment and was substantially indebted to the Respondent - Commission found that
Applicant work performance was not an issue relied on by Respondent and that the system for expenses claims at Respondent
was based on judgement and the exercise of discretion as to whether an expense should be claimed against Respondent Further, having considered all the evidence, Commission found that it did not consider that Applicant was guilty of conduct
warranting summary dismissal and that Applicant had not engaged in a wilful course of conduct in relation to his expenses to
have justified Respondent in applying the employer’s ultimate sanction and thus, the dismissal was wrongful or unlawful at
common law - Commission rejected the submissions of claim and counterclaim by Respondent to set-off any entitlement
awarded in favour of Applicant by the sum allegedly owed to Respondent - Upheld in Part and Order Issued - Mr I Phippard v- BGC (Australia) Pty Ltd - APPL 1958 of 1999 - KENNER C - 24/01/01 .....................................................................

895

Application re unfair dismissal - Preliminary point re jurisdiction - Applicant argued he was dismissed unfairly, harshly and
oppressively after failing an alcohol test on his way to the site - Respondent argued that, in accordance with Clause 15 of the
John Holland Construction & Engineering Pty Ltd Rail Infrastructure Maintenance Agreement 1996-1999 [MFIA1] and
Clause 5 of the Rail Infrastructure Maintenance Award 1996 [MFIA2], Commission did not have jurisdiction to deal with the
matter - Commission reviewed relevant sections of the award and found that the relevant part of the award for the purposes of
the matter at hand, was Clause 10 of the Award and not Clause 5 - Further, Commission reviewed authorities and found that a
person subject to the award and agreement in question may still make an application pursuant to s29(1)(b)(i) of the I.R. Act,
1979 as there was no provision in the award or agreement, for that purpose, excluding them from the State Commission or
directing the parties in cases of termination to the Australian Industrial Relations Commission, therefore Commission had
jurisdiction to deal with the application - Reasons for Decision Issued - Mr PA Renwick -v- John Holland Construction &
Engineering Pty Ltd ACN 004 282 268 - APPL 571 of 2000 - WOOD,C - 09/02/01 - General Construction ..........................

908

Conference referred re unfair dismissal and contractual entitlements - Matter remitted back to Commission with instruction that it be
dealt with "according to law" and in accordance with the reasons for decision of the Full Bench - Applicant sought
compensation for loss of income and in addition, for injury sustained as a result of his dismissal - Further, Applicant Union
argued that whatever formula was used to assess compensation, Applicant was entitled to the maximum allowable under the
Industrial Relations Act - Respondent argued that the Applicant should be compensated for something less than the maximum
allowable under the Act and drew attention to the fact that he was subject to criticism which led to other proceedings in the
Commission before his termination - Commission reviewed various tests cases, relevant sections of the I.R. Act and
Workplace Relations Act 1996 and found that the onus was on the employer to establish that the employee had failed to
mitigate his loss and the employer had simply not discharged that onus - Further, that in the present case, the task of assessing
compensation was made more difficult than usual because the evidence as to the Applicant's earnings at the time of dismissal
and subsequently are at best scant, and that may be due in part to the fact that so much time had lapsed since Applicant's
dismissal - Commission concluded that Respondent should pay Applicant compensation for dismissal found to have been
unfair by the Full Bench - Granted. - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -vBarminco Pty Ltd - CR 186 of 1998 - FIELDING C - 05/11/98 - Services to Mining.........................................................

916

Application re unfair dismissal and contractual entitlements - Preliminary issue re discovery of documents - Applicants' Agent filed
Notice of Application for an Order that respondent give discovery under oath of documents relating to Applicant's termination
of employment and engagement of temporary employees - Respondent objected to such an Order and argued that there was a
restructure which lead to the redundancy of the two individual position held by Applicants and that appropriate procedures
have been followed and appropriate redundancy payments paid - Commission determined that Orders for discovery would only
be made for documents which were relevant to the issues before the Commission and that the Order sought was in its view
sufficiently broad to be oppressive, therefore, for a number of reasons the Order sought was rejected - Dismissed - Mr SI
Borich -v- WesTrac Equipment Pty Ltd ACN 009 342 572 - APPL 293,294 of 2000 - BEECH C - 23/02/01 - Machinery &
Equipment Mfg ....................................................................................................................................................

934

2

Appeal against Decision of Commission (81WAIG299) re unfair dismissal and contractual entitlements - Appellant argued on a
number of grounds that the Commission at first instance erred in fact and in law in finding that the appropriate measure of
compensation for the harsh, oppressive and unfair dismissal of the Appellant was four week's remuneration - Further,
Appellant sought that appeal be upheld and that the decision of the Commission that the Respondent pay to the Appellant
compensation of four week's wages be set aside and in lieu thereof, the Respondent be ordered to pay to the Appellant a
differing compensation amount - Full Bench reviewed authorities and found on evidence that the Commissioner erred in not
finding that there was no evidence that a dismissal was contemplated or would have occurred but for the fact that the
Respondent wished to force a variation in contract on Appellant against his will, that there was no evidence either that
Appellant did not wish to continue in his employment and that it was more probable that the employment would and could
have continued for at least twelve months - Full Bench further found that the dismissal was found and found correctly to have
been substantially unfair, and that the Commissioner should have made a finding of loss based on the difference between
wages earned and wages lost subsequent to the dismissal, therefore grounds of Appeal 1(a), (b) and (c), insofar as they apply,
as to loss have been made out - Further, that the exercise of discretion at first instance, relating to ground 1(d) - injury, had
been miscarried and that ground 2 was a submission and not a relevant ground - Upheld and Order at first instance varied - Mr
NR Lynam -v- Lataga Pty Ltd - FBA 53 of 2000 - Full Bench - SHARKEY P/COLEMAN CC/KENNER C - 29/03/01...........

986

2

Appeal against Decision of Commission (80 WAIG 4482) re unfair dismissal and contractual entitlements claims - Appellant argued
that the Commission erred in holding that it did not have jurisdiction to hear and determine the application - Appellant sought
that the Full Bench overrule previous decisions if not distinguishable on the facts - Respondent argued that if the appeal was
upheld, the matter should be remitted - Full Bench had already observed that it should not overrule a previous decision unless
it had a conviction that that decision was wrong - Full Bench found that the actual work was performed geographically outside
the jurisdiction, but it was performed by an employee in an industry within the jurisdiction - Full Bench found the Commission
had correctly made findings on the claims and the Appellant should not be disadvantaged by re-opening matters – In
Supplementary Reasons, Majority of Full Bench had granted an adjournment to seek legal advice - Upheld - Mr MA Tranfield
-v- Ray Douglas Parker - FBA 46 of 2000 - Full Bench - SHARKEY P/BEECH C/SMITH, C - 03/04/01 - Oil and Gas
Extraction ...........................................................................................................................................................
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Complaint re Breach of Workplace Agreement Act 1993 - Complainant argued that he was unfairly, harshly or oppressively dismissed
and sought reinstatement or compensation and recovery of costs - Defendant argued that complainant’s performance and
conduct constituted serious breaches of his contract of employment, which justified his dismissal - Industrial Magistrate found
on evidence that complainant acted in an honest, open and frank way with respect to the formation of his prospective
counselling business - IM further found that defendant failed to call witnesses to substantiate claims to discharge its
evidentiary burden concerning the issue, that there was no foundation for the termination of complainant's employment, and
that on balance, complainant was unfairly dismissed - IM found that as reinstatement was not a realistic option, complainant
was entitled to recover lost earnings - Proven - Mr PJ Moss -v- Serenity Lodge Inc - CP 216 of 1999 - Industrial Magistrate Cicchini IM - 07/12/00 - Community Services............................................................................................................

1006

Application re unfair dismissal - Applicant argued that dismissal was harsh, oppressive and unfair as he was not consulted about being
made redundant, nor were alternatives considered and as reinstatement was impracticable, that it sought compensation as a
remedy - Respondent argued that an investigation into the West Australian operation found that the Company was in worse
shape than expected, sought immediately to introduce some cost reduction strategies and after applicant indicated that he
wished to leave the company and be paid out a redundancy, he was formally given notice that his position had been made
redundant with one month's notice of termination - Commission found that applicant had raised the issue of his resignation
though he did not intend to resign, that the actions of respondent around that time were in response to applicant's suggestion
that he would leave and his request for a redundancy sweetener, that though the process adopted to terminate his services
lacked some sensitivity applicant had not proven his case that the dismissal was harsh, oppressive or unfair - Dismissed - Mr
JF Booth -v- Brownbuilt Pty Ltd (A.C.N. 002 558 894) T/as Brownbuilt Metalux Industries - APPL 24 of 2000 - WOOD,C 27/03/01 - Sheet Metal Fabrication...........................................................................................................................

1015

Application re unfair dismissal and contractual entitlements - Applicant argued that after sustaining an injury at work, he had medical
treatment and was provided with a medical certificate stating that he was unfit to work for four weeks - Further, after a short
period off, he was told by the Respondent that if he "did not return to work he wouldn't have a job" - There was no appearance
by the Respondent - Commission found that Applicant was not given a fair go and for him to be dismissed while incapacitated
and under threat that he had to return to work was harsh and oppressive and ordered that Respondent pay to the Applicant 15
weeks salary and tool allowance within 21 days of the Order - Upheld and Dismissed - Mr B Smith -v- High Quality
Brickwork - APPL 1425 of 2000 - COLEMAN CC - 08/03/01 - Construction Trade Services..............................................

1019

Application re unfair dismissal seeking compensation and contractual entitlements - Applicant argued that the employment was
terminated without there being any valid reason connected with the capacity or conduct of Applicant or the operational
requirements of the employer's business and that it failed to raise these concerns with Applicant or take any positive steps to
ensure that Applicant was aware of those concerns and the implications of not taking appropriate action to address those
concerns - Further, Respondent failed to give Applicant reasonable notice or pay in lieu of notice - Respondent argued that
Applicant was formally warned about his performance and was also verbally warned on a number of occasions that he was
required to improve his performance - Commission found that Applicant was aware his performance was unsatisfactory and
had received memorandum that his job was at risk and that Applicant had not made out a case that Respondent abused its right
to terminate his employment on grounds of poor performance - Dismissed - Mr IW Cannon -v- Linfox Transport (Australia)
Pty Ltd (ACN 004 718 647) - APPL 1813 of 1999 - SMITH, C - 21/03/01 - Transport Industry...........................................

1020

Application re unfair dismissal and contractual entitlements - Commission listed the application For Mention Only and the Applicant
had been asked to show cause why the application should not be struck out for want of prosecution - Parties were asked by
Commission to provide further particulars - Commission after considering the parties submissions, concluded on a number of
reasons that Applicant's lack of interest in his application for a period of at least 6 months could not be passed over especially
given the Respondent's current position and that while there may be some reason on the authorities to differentiate between
claims of unfair dismissal and claims for denied contractual entitlements particularly as a claim for a denied contractual
entitlement was not subject to the 28 day time limitation imposed upon an applicant claiming unfair dismissal, Commission
was unable to differentiate between these two claims for this purpose - Further, Commission acknowledged that the sum of
money claimed was not insignificant, however, that was as much a reason for an Applicant to vigorously pursue the claim as
anything else and the size of the amount claimed was an added reason why it concluded that Applicant, for whatever reason,
was merely not interested for an unwarranted period of time in pursuing its claim - Struck out for want of prosecution - Mr P
Hammond -v- Goldfields Scaffolding Pty Ltd (ACN 058 634 101) - APPL 419 of 2000 - BEECH C - 15/03/01 - Construction
Trade Services .....................................................................................................................................................

1030

Application re unfair dismissal - Applicant argued dismissal was unfair because there were no complaints about her work and she was
never warned that her employment was in jeopardy and sought compensation - Respondent argued that it had a number of
complaints about the Applicant which were not put to her, however, other complaints about her conduct were clearly put to the
Applicant on a number of occasions - Respondent further argued that it did not advise the Applicant of the reasons for
dismissal because of the potential for conflict that that would bring - Commission found that Respondent had good cause to
terminate Applicant's employment, however, there had been a denial of procedural fairness which constituted unfairness in the
dismissal as the Applicant was not given a warning or provided with a reason for termination - Further, Commission found that
reinstatement was impracticable and ordered compensation - Granted - Mrs CD Joseph -v- Chelsea's For Hair and Beauty APPL 1853 of 2000 - SCOTT C. - 27/03/01 – Hairdressing ..........................................................................................

1032

Application re unfair dismissal - Applicant argued that dismissal was unfair in all circumstances, he went to Paraburdoo on the
understanding that he would have worked for six months, there was no agreement for a probation period and his treatment
generally by Respondent did not allow him a proper opportunity to fulfil his contract of employment - Respondent argued on a
number of reasons, including that there was no contract of employment setting out a fixed term of six months, that employment
was offered to employees on an ongoing basis subject to successful completion of probation, this had been agreed with the
Applicant in the telephone conversions leading to his engagement and the condition of employment relating to probation was
specifically explained to him prior to him being engaged - Commission applied Principles and found that Respondent took
every reasonable action to allow the Applicant to perform his contract of employment, that Applicant was the architect of his
own misfortune, he did not present himself to work as required and that there had been no breach by Respondent of its
obligations to act fairly to the Applicant - Dismissed - Mr E Kapsanis -v- Goldspace Pty Ltd T/as Paraburdoo Inn - APPL 1465
of 1999;APPL 829 of 2000 - GREGOR C - 20/03/01 – Hospitality.................................................................................

1033

Application re unfair dismissal - Applicant argued that he was dismissed without warning and considered that reinstatement would be
impracticable and sought compensation for being harshly, oppressively and unfairly dismissed - Respondent argued that
applicant was never employed as an employee, but was engaged as a contractor, was not required to produce company details
or a taxation file number and did not receive annual or sick leave - Commission concluded after considering carefully all the
submissions of the parties and the evidence, that it was not convinced that applicant was an employee or, on balance, had
proven his case - Further, Commission found that applicant was engaged as a contractor, hence Commission did not have
jurisdiction to hear the application - Dismissed - Mr RA Kellar -v- BDM Marketing Pty Ltd ACN 067 632 688 - APPL 481 of
2000 - WOOD,C - 16/03/01 - Business Services.........................................................................................................
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Application re unfair dismissal - First Applicant argued that the notice of termination was given to them without explanation and he
disputed he had been paid any money for redundancy - Second Applicant argued that he was never given any suggestion that
his position was in jeopardy, that no director of the respondent made any complaint to him about the standard of his work and
he was told by Mr John Polmear that he would like both applicants to run the company while he was away in the Eastern States
- Respondent argued that the Goods and Services Tax on 1stJuly 2000 severely impacted on the operations of his company and
as a consequence was forced to reduce its workforce to preserve the financial viability of the operation - Commission found on
the balance of probabilities, that applicants were dismissed for performance failure and were not given the opportunity to say
anything about respondent's assessment of their standard of work, which can only be seen to be procedurally unfair, but after
careful consideration of the balance in the whole of the circumstances of the terminations, given that there be a fair go all
round and not just to one party or the other, that there was not unfairness to the point where the Commission would find that
the terminations were harsh or unfair - Dismissed - Mr JP Lynch -v- Twinside Retaining Walls & Fences - APPL 1477,1483 of
2000 - GREGOR C - 04/04/01 - Construction Trade Services........................................................................................
Application re unfair dismissal - Applicant argued that he was harshly, unfairly and oppressively dismissed, that his summary
dismissal was contrary to the terms of the employment contract, and sought to amend his particulars of claim - Respondents
argued that applicant's refusal to allow them unrestricted access to the firm's files and failure to issue accounts as instructed in
respect of files of the firm, left them with no alternative but to terminate his employment - Further, Respondent objected to
applicant's application to amend and provide an alternative claim on the grounds that through his conduct, applicant had
abandoned any claim that he was dismissed, that they had incurred considerable costs in preparing submissions for a
preliminary argument as to whether dismissal occurred and filed a notice of answer and counterproposal - Commission found
that after having regard to the competing interests of the parties, it was apparent that if the application to amend was not
granted that the prejudice to applicant was greater than the prejudice to respondent, and decided to make an order granting
leave to amend - Granted - Mr T Mijatovic -v- Peter Terrence Hare and Evelyn Lilly Tuba t/as E&S Legal Group - APPL 1659
of 2000 - SMITH, C - 23/02/01 – Legal ....................................................................................................................
Application re unfair dismissal - Parties made submissions to the Commission for further and better particulars - Applicant argued he
was harshly, oppressively and unfairly dismissed and sought six weeks' compensation - Respondent argued that the application
should be struck out and Applicant's claim be dismissed in that the further and better particulars raise a different case to that
raised in the Applicant's original application - Commission, after hearing the submissions concluded that further proceedings
were not necessary or desirable in the public interest and that for a number of reasons set out in its Reasons For Decision, it
would make an order pursuant to s.27(1)(a)(ii) of the Act to dismiss the Applicant's claim - Dismissed as not being necessary
or desirable in the public interest - Mr M Pietracatella -v- W.A. Italian Club Incorporated A.O. 350010F - APPL 959 of 2000 SMITH, C - 28/03/01 - Other Services......................................................................................................................
Application re contractual entitlements - Applicant argued she was owed a number of benefits under her contract of employment
being payment for final week of her employment, two and a half days of sick leave entitlement, two weeks wages for
retrenchment without notice, proportionate annual leave entitlement on termination and superannuation - There was no
appearance or argument by the Respondent - Commission found that Applicant was not terminated for any other reason other
than retrenchment, therefore entitled to the benefits under the contract of employment - Applicant acknowledged that the claim
of superannuation was not within the jurisdiction of the Commission - Accordingly an Order was issued - Granted - Ms KJ
Priest -v- Anovoy Pty Ltd - Peter Radosevich (Director) - APPL 2139 of 2000 - BEECH C ................................................
Application re unfair dismissal and contractual entitlements divided re monies paid equal to shares and options - Applicant argued that
notice was given that he wished to exercise the liberty granted in relation to the options and shares and sought an order for the
benefit denied be paid in an amount of money equal to the value of the shares and options - Further, the issue to be determined
was of jurisdiction and whether the Commission had the power to award a sum of money where specific performance of a
benefit under a contract cannot be ordered - Respondent argued that the Commission did not have the jurisdiction to hear and
determine the matter because it was not a claim for a benefit he was entitled to under his contract of service, that is, he claimed
instead a sum of money equal to the value of shares and options - Further, Respondent argued that the jurisdiction was not
available because a claim for damages for a breach of contract was not an industrial matter as defined in that it did not relate to
rights and duties of employers' employees, instead it related to failure to allow benefits under contract of services, that is
damages for breach of contract and that it did not sufficiently relate to rights and duties of an employer and employee Commission referred to various authorities and found that the Commission had the jurisdiction and power to deal with this
matter and that this was an industrial matter capable of being referred under section 29 - Order Issued - Ms E Gribble -vEileen and Doug Krepp - APPL 74 of 1999 - GREGOR C - 12/03/01 – Technology..........................................................
Application re unfair dismissal seeking Orders for discovery of documents - Applicant argued that dismissal was harsh, oppressive
and unfair and that at the time of dismissal there were outstanding contractual benefits - Commission after considering the
parties submissions, ordered that Respondent give discovery of all documents relating to the establishment and operation of
certain projects, including financial records, the Applicant's personal file and all documents and memoranda relating to the
administration of the employment contract - Further, Commission ordered that insofar as particulars were concerned the
Respondent would provide to the Applicant particulars of the date and the reasons why any other employee was made
redundant on or about 31 May 2000 and that Respondent specified all matters or occurrences in its organisation that gave rise
to the conclusion that the position was redundant - Granted in Part - Mr GM Cann -v- Blackburne Real Estate (Licencee:
Joburne Pty Ltd - APPL 936,937 of 2000 - GREGOR C - 12/03/01 - Property Services......................................................
Application for reinstatement or compensation on the grounds of unfair dismissal - Applicant argued she was not made aware of all
the matters alleged against her and considered by the board of the respondent in making its decision to dismiss her, nor given
adequate opportunity to respond and there was substantial issues in dispute in each case - Commission found on evidence that
each of four incidents were brought to the Applicant's attention when they occurred, the applicant was given notice that her
conduct was unacceptable and that a further breach would result in termination - Commission found that the Applicants
aggressive behaviour on a day and mischievous allegation constituted unacceptable behaviour - Commission found that in light
of the history of incidents and her conduct, it could not be maintained that the respondent had abused its right to terminate the
Applicant's employment - Dismissed - Ms SF Bangsa-Jayah -v- Peedac Pty Ltd (ACN 079 007 613) & Other - APPL 282 of
2000 - SMITH, C - 04/05/01 - Community Services ....................................................................................................
Application re unfair dismissal - Applicant argued he was unfairly dismissed - Respondent argued that Applicant was a contractor and
not an employee - Commission found on balance that Applicant was a contractor and not an employee - Dismissed for want of
jurisdiction - Mr S Beacroft -v- Fletcher International WA - APPL 1864 of 2000 - BEECH C - 01/05/01...............................
Applications re unfair dismissal and contractual entitlements - Applicant argued that dismissal was unfair and claimed compensation
equal to a reasonable redundancy payment, denied contractual entitlements, long service leave and payment for relocation Applicant argued that there was alternate work available for him to do and that he should of been retained in employment over
another employee and that no reasonable alternatives were provided by Respondent and also given an impression that a
promotion would be offered only to then be dismissed - Respondent argued that it had restructured its organisation and as a
result Applicant's position became redundant and payment in lieu of notice and severance payment was made - Commission
found that the claim for unfair dismissal was made out against Respondent being in breach of the implied term referred to and
being made redundant when Applicant was expecting to given a wider role and that there was an inadequacy of severance
payment made - Further, Commission found that reinstatement was not sought and that there had been a genuine redundancy,
Commission therefore considered the remedy of compensation and that a further eight week's salary be paid by way of a
redundancy payment - Order Issued - Mr A Birnie -v- A.W.I. Administration Services Pty Ltd - APPL 1198,1457 of 2000 BEECH C - Metal Ore Mining................................................................................................................................
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Application re unfair dismissal - Applicant argued that his dismissal was unfair because his termination was not a bone fide
redundancy and that this related to a workers compensation claim made by him - Respondent argued that Applicant was
dismissed by reason of a bona fide redundancy because there was a turndown in work and reduced demand for their products Commission found that Respondent did experience a substantial reduction in business demand and that consideration by
Respondent of alternatives to redundancy with employees were discussed, but, did not include Applicant - Commission turned
to the relevant principles to unfair dismissal claims arising from a situation of redundancy and found that Respondent had a
lawful obligation to discuss and warn of impending redundancies to employees which in relation to Applicant did not occur Commission declared that Applicant was unfairly dismissed - Declaration Issued - Mr LF Free -v- Boral Aluminium Windows
- APPL 1379 of 2000 - KENNER C - Construction Trade Services.................................................................................
Application re unfair dismissal - Applicant argued that he was harshly, oppressively or unfairly dismissed and that he was made
redundant without any prior consultation in breach of ss 40-42 of the Minimum Conditions of Employment Act 1993 - Further,
Applicant sought reinstatement to his position or in the alternative, the maximum of six months compensation - Respondent
argued that there was a restructure, the company had to cut cost and the Applicant was chosen for redundancy because he was
the poorest performer and he was costing the company nearly twice as much as those that were performing better that him Commission reviewed authorities and found on evidence that the Respondent had discharged their onus in proving there was a
valid redundancy, that the redundancy was effected to save costs and that Applicant was made redundant largely, but not
solely, for cost reasons - Further, Commission reviewed the Minimum Co Employment Act 1993 and found that Applicant had
not proven his case that someone else should have been chosen for redundancy or that he should have been given another
position, therefore, weighing up all the circumstances in the matter, Commission did not consider that Applicant's selection for
redundancy was unfair, harsh or oppressive - Dismissed - Mr GE Garbett -v- Midland Brick Company Pty Ltd - APPL 791 of
2000 - WOOD,C - 09/05/01 - Non-Metallic Min Product Mfg.......................................................................................
Applications re unfair dismissal - Applicants argued they have been harshly, oppressively and unfairly dismissed - Respondent argued
that Commission lacked jurisdiction to deal with either application as Applicants were engaged as sub-contractors and not
employees during their period of engagement - Commission reviewed authorities and evidence, and having regard to all the
relevant indicia, was satisfied that at all material times the Applicants were employees working under a contract of service Declaration Issued - Mr R Howe -v- Intercorp Services Pty Ltd trading as Westvision Painting Company - APPL 810,811 of
2000 - SMITH, C - 27/04/01 - Construction Trade Services ..........................................................................................
Application re contractual entitlements - Applicant sought denied benefits which he was entitled to under his contract of employment
- Applicant argued that the commission earned by him for sales which were not complete at the time of his termination of
employment had not been paid - Respondent argued that Applicant must complete each sale personally and that if a member of
the sales team leaves and that person was replaced, the new person fitted into the team and fulfilled the orders - Commission
found that commission was due on a measure and quote which was legitimate which was sold at the customer's house and that
Applicant was entitled to commission on sales where he undertook the measure and quote and brought in the order to the
business premises - Order Issued - Mr AE Jackson -v- Iustini Holdings Trading As Doors Plus - APPL 1885 of 2000 - SCOTT
C. - Construction Trade Services..............................................................................................................................
Application re unfair dismissal and contractual entitlements - Applicant argued that dismissal was unfair and application was made to
clear his name of the accusation of stealing - Respondent argued that reasonable steps were taken to allow Applicant to
respond to the allegations of stealing and over the course of time the story changed - Further, Respondent argued that after
investigating the matter he came to the view that the product (tin) was taken without authority or permission to do so Commission found that by applying the weight of evidence principles, all the factors upon which Respondent formed the view
were accepted over Applicant's story - Dismissed - Mr DJ Kearns -v- Aarjen Pty Ltd - APPL 1970 of 2000 - WOOD,C - Retail
Trade..................................................................................................................................................................
Application re unfair dismissal - Applicant argued that termination was harsh, oppressive and unfair, that the effect was immediate
without notice, that the unfairness was compounded through his inability to refute any allegations of misconduct because at the
time of the dismissal none had been made and that he was not given any information concerning those allegations in the letter
of termination - Respondent argued that the dismissal followed months of mismanagement and misconduct by Applicant Commission reviewed authorities and found on evidence that on balance, Applicant was not given a "fair go" as an employee
and his dismissal was, therefore harsh and unfair - Further, that reinstatement was impracticable and awarded compensation to
the Applicant - In Supplementary Reasons For Decision, Respondent argued a motion to reopen and to make further
submissions concerning the quantum of compensation - Respondent argued there was no loss that the Applicant could point to
because in the period in which he was unemployed he did not attempt to sufficiently mitigate his loss - Commission applied the
law relating to finding of loss and injury and the assessment of compensation and found that in all of the circumstances it was
appropriate that an award be made to Applicant for loss and injury - Order Issued - Mr I Lawless -v- Ghirardi Restaurant Pty
Ltd (ACN 081 550 469) - APPL 1822 of 1999 - GREGOR C - 19/01/01 - Accommodatn, Cafes&Restaurants........................
Applications re contractual entitlements - Applicant argued that Respondent failed to pay him contractual entitlements due under the
terms of an employment arrangement - Respondent argued there was no employee/employer relationship, therefore
Commission lacked jurisdiction to deal with either applications - Commission concluded after considering the facts in the
context of the law to be applied, that the necessary ingredients to create an employee/employer relationship were missing
between the Applicant and the Respondent, that Applicant only had access to this Commission if he was an employee and as
he was not, there was no alternative but to dismiss both applications for want of jurisdiction - Dismissed for want of
jurisdiction - Mr WT Lunt -v- WRS Pacific Pty Ltd ACN 009 248 999 - APPL 1827,1912 of 2000 - GREGOR C - 04/05/01....
Application re unfair dismissal seeking reinstatement and contractual entitlements - Applicant argued that dismissal was unfair and
that he was also entitled to long service leave - Applicant argued that the Respondent's inquiries were inadequate in relation to
the investigation and finding by the Principal that Applicant was guilty of sexual misconduct in respect of a student at the
College - Respondent argued that Applicant failed to provide any information that could provide a defence to the allegations of
misconduct at the time of the investigation when the opportunity was given - Further, Respondent argued that all matters were
considered in making the decision to terminate including the nature of the allegations, the evidence presented, the failure to
respond satisfactorily to the allegations within a reasonable time frame, the impact on the family concerned, the impact on the
school and its staff, and the duty of care owed to the children in the college - Commission found that Respondent had
conducted itself in a proper manner and Applicant was given reasonable opportunity to provide a defence and that it had not
abused its right to terminate - Further, Commission found that the employment relationship had irretrievably broken down and
that the trust could not be restored - As to the long service leave, Commission found that the Commission did not have the
jurisdiction to hear and determine the claim of long service leave, as this was an enforcement or recovery of wages under an
award and that it should be pursued in the Industrial Magistrate's Court pursuant to section 83 of the I.R. Act - Dismissed - Mr
R Newton -v- Roman Catholic Bishop of Bunbury - APPL 18 of 2000 - SMITH, C – Education..........................................
Applications re unfair dismissal seeking compensation - Applicants argued that dismissal was unfair as both were dismissed without
any warning because they had membership with the Construction, Forestry, Mining and Energy Union and an incident that
involved an organiser of the CFMEU - Further, Applicants argued that they were employed on a permanent full time basis Respondent argued that Applicants were both engaged on a day to day basis, effectively as casual employees and that they had
no real entitlement to ongoing employment - Commission rejected the submissions by Respondent that Applicants were
employed on a casual basis and that Applicants were dismissed harshly, oppressively and unfairly and that there was no good
reason for their dismissal - Commission found that reinstatement was impracticable and awarded compensation to Applicants Granted and Order Issued - Mr GK Smith -v- J&P Metals Pty Ltd - APPL 1377,1378 of 2000 - KENNER C - 20/04/01 Construction Trade Services ...................................................................................................................................
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Application for an adjournment re unfair dismissal - Commission heard from both parties, then considered the issues in the matter and
found on balance that the prejudice to the Respondent would be greater if the adjournment was not granted than to the
Applicant if the adjournment was granted - Granted - Mrs JM Temby -v- Albany and Districts Skills Training Committee
Incorporated - APPL 1927 of 2000 - KENNER C - 27/04/00.........................................................................................
Applications re unfair dismissal - Applicants argued that dismissal was harsh, oppressive and unfair - Respondent argued that at the
time the decision was made to terminate Applicants, the financial state of the company was poor and the company had little
cash flow as it was building stock and not making sales - Commission reviewed authorities, clauses 32 and 32A of the Award
and found that the termination of Applicant (Myles) was unfair because Respondent failed to pay him a severance payment Further, the manner of dismissal was harsh because no discussions took place as required by clauses 32 and 32A of the Award
and s.32 of the Minimum Conditions of Employment Act, and ordered that Applicant (Myles) be paid a global award by
Respondent as compensation and that his contractual benefits claim dismissed - In the case of Applicant (Wigham),
Commission was satisfied that he had made out a case that the selection process for dismissal was unfair - Further,
Commission found that Applicant (Wigham) was unfairly dismissed, that reinstatement was impracticable and ordered that he
be paid by the Respondent eight weeks' remuneration and eight weeks' ordinary pay, together with $10.00 tool allowance and
$25.00 service allowance for each week - Orders Issued - Mr TW Wigham -v- SFM Engineering Pty Ltd - APPL 1375,1384 of
2000 - SMITH, C - 06/04/01 - General Construction....................................................................................................
Conference referred re unfair dismissal seeking reinstatement - Applicant Union argued that their member was unfairly dismissed
because the Respondent's response to his actions was disproportionate to the gravity of the conduct and that the conduct in
question occurred outside the workplace and that the policy was not entirely clear in this regard which added to the unfairness
of the dismissal - Respondent argued that the member had engaged in conduct in breach of the Policy with knowledge of the
terms of the Policy and further submitted that the conduct and behaviour was premeditated and designed to harass and
intimidate other employees which included using the word "scab" - Respondent also argued that reinstatement was not a viable
option if the dismissal was unfair - Commission found that the member was dismissed for making unwelcome remarks and
using derogatory and offensive words to employees who had accepted workplace agreements - Commission found having
regard to all the circumstances, including the length of service and unblemished employment record that the Respondent's
decision to dismiss was harsh, oppressive and unfair - Further, the utterances of the member were not accompanied by any
threats, other verbal abuse or intimidation - As to the question of remedy, Applicant Union sought reinstatement, whilst
Respondent opposed it - Commission ordered reinstatement - Order Issued - AUTO, FOOD, METAL, ENGIN UNION -vBHP Iron Ore Pty Ltd - CR 117 of 2000 KENNER C - Metal Ore Mining.......................................................................
Conference referred re unfair dismissal - Applicant Union argued that its member was harshly, oppressively and unfairly dismissed
and sought an order that he be reinstated and any orders or conditions that the Commission saw fit to impose - Respondent
denied the claim and opposed the orders sought - Commission reviewed authorities, evidence and found on a number of
reasons that the union member was not harshly, oppressively and unfairly dismissed - Dismissed - AUST MEAT INDUSTRY
EMPL UNION -v- Geraldton Meat Exports - CR 4 of 2001 - SMITH, C - 04/05/01 - Food, Beverage and Tobacco Mfg ..........
Application re contractual entitlements - Applicant argued that he had been denied an over rider commission and an advertising
allowance that had not been paid - Respondent argued that a reconciliation of the advertising allowances and the advertising
expenses incurred showed that there had been an overpayment - Commission found that Applicant was entitled to part of his
claim for contractual entitlements and ordered accordingly - Granted in part - Mr GS Hincks -v - Darrell Crouch and
Associates Pty Ltd - APPL 1320 of 2000 - BEECH C - 18/05/00 - Real Estate Agency ......................................................
1
Appeal against decision of Full Bench (79 WAIG 2313) re dismissed appeal to Full Bench re finding of unfair dismissal, upon failure
of Appellant to appear - Appellant argued the Appellant failed to receive notice to attend the hearing of Full Bench due to
change of address and medical factors and that dismissing the appeal without giving him the right to be heard denied him
natural justice - IAC found that in the circumstances the Full Bench was entirely justified in making the order and did not
commit any error of law or exceed its jurisdiction - IAC found no question of law - Dismissed - Kamel Lebeidi - Sugar Gum
Restaurant -v- Ms RA Napoli - IAC 9 of 1999 - Industrial Appeal Court - Kennedy J./Scott J./Parker J. - 01/02/01 Accommodatn, Cafes&Restaurants ..........................................................................................................................
2
Appeal against decision of Commission (81 WAIG 1262) re unfair dismissal claim - Appellant argued that Commission did not have
jurisdiction to order reinstatement once the Appellant had agreed to pay compensation - Full Bench reviewed IR Act,
authorities and found that the Commission acted within power, correctly and validly exercising the unconditional power
conferred by s23A(1)(b), a power not conditioned by s 23A(1a)(b) - Dismissed - BHP Iron Ore Pty Ltd -v- AUTO, FOOD,
METAL, ENGIN UNION - FBA 21 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/WOOD,C - 21/05/01 - Metal Ore
Mining................................................................................................................................................................
2
Appeal against decision of Commission (81 WAIG 679) re unfair dismissal claim - Appellant argued, interlaid, the Commission
failed to give proper consideration to the Respondent's obligations for training, teaching and counselling the Appellant and
sought compensation - Respondent argued the Appellant was on a probationary period and had not performed to required
standards - Majority Full Bench found the Commission should have found the Appellant was not counselled or informed
sufficiently as to the standards which he was required to meet - Full Bench found the Appellant had not been warned, given
sufficient reason for dismissal and the employer acted in a procedurally and substantially unfair manner - Full Bench found
sparse reasons for decision made it difficult to find the discretion did not miscarry and that the Appellant should be
compensated for loss equal to the balance of the probationary period -Upheld and decision varied - Mr MJ East -v- Picton
Press Pty Ltd - FBA 3 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/GREGOR C - 04/05/01 - Printg, Publishg & Rcdd
Media.................................................................................................................................................................
2
Appeal against decision of Commission (79 WAIG 2053) re allegedly denied contractual entitlements and applications to extend time
to file appeal and appeal books - Matter brought on by Full Bench's own motion pursuant to a Practice Direction - Appellant
did not appear, but argued in writing that the distance between Qld and WA and ill health were the reasons for the delay in
attending to matters - Respondent argued nothing of merit was submitted in favour of the application to extend time to lodge
the appeal, the appeal was five months out of time and therefore a nullity - Full Bench found the Appellant had been afforded
every reasonable opportunity to prosecute the appeal, but failed to do so - Full Bench found the interests of the Respondent, the
community, justice, which favoured the respondent and the equity, good conscience and substantial merits of the case required
the appeal and applications to be dismissed - Dismissed not be dismissed - Full Bench found that the Appellant had been
afforded every reasonable opportunity to prosecute the appeal, including a telephone hearing, but had failed to do so and the
application should be dismissed in the public interest - Full Bench further found that the interests of the respondent the
community and the Commission and the equity good conscience and substantial merits of the case required the dismissal of the
appeal and all other applications before the Full Beech nothing was put that the Commission had Commission had exercised its
discretion under s27 of the IR Act in error or that the grounds of appeal did not demonstrate an arguable case on appeal Dismissed for want of - in error - Mr P Sobczuk -v- Carnarvon Medical Service Aboriginal Corporation - FBA 11 of 1999 Full Bench - SHARKEY P/SCOTT C./SMITH, C - 11/06/01 - Health Services ................................................................
Complaint re Breach of Award - Complainant argued that Defendant had breached the Building Trades (Construction) Award 1987
No. R17 of 1978 in that Defendant failed to pay adult rates of pay as a full time employee and not as a casual employee, failed
to provide annual leave and loading and public holidays and at the appropriate rates and other entitlements on termination Defendant argued that there was no case to answer as there was not in existence an employment relationship between
Complainant and Defendant and that there was no entitlement to the award claims - Industrial Magistrate found that
Complainant was an employee and that the award would apply - IM further found that Complainant failed to show specific
benefits that he was entitled to under the award in that there was no evidence to show which days were actually worked by
Complainant and that without such evidence the Court could not determine what the actual entitlements were and that he had
not established the amounts that were owing - No case to answer - Mr A La Guidara -v- Mr A Tripolitano - CP 161 of 2000;M
51 of 2001 - Industrial Magistrate - Cicchini IM - 17/05/01 – Building............................................................................
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Applications re unfair dismissal claim - Applicant argued that dismissal was harsh, oppressive and unfair and sought reinstatement
and compensation - Respondent argued that a disciplinary inquiry convened under an Industrial Relations Agreement found
that the Applicant had breached the Company's Non-Harassment Policy, was involved in the distribution of offensive material,
marking an affidavit with offensive comments and had lied about any involvement in those matters - Commission found there
was no evidence that the Applicant in any way did or was associated with the distribution of the material around the site or that
the "target" of the harassment ever knew of the notations on the affidavit - Commission found the Applicant was dismissed for
conduct that did not breach the policy and the dismissal was harsh, oppressive and unfair - Commission found the Respondent
knew of the deceit and could not resurrect it ex post facto - Commission found that an application to re-open the case upon the
Respondent's agreement to pay compensation should be treated as part of the substantive matter, it should not do so in all the
circumstances and the Applicant should be reinstated - However, Commission found the Applicant's conduct in misleading the
Respondent could not be condoned and he should receive a written warning to be placed on his personal file to the effect that
any further conduct of that kind will lead to termination of his employment - Ordered Accordingly - CONSTRUCTION,
MINING, ENERGY -v- BHP Iron Ore Ltd - APPL 1393 of 2000;APPL 747 of 2001 - KENNER C - 08/05/01 - Metal Ore
Mining................................................................................................................................................................

1393

Application for an order revoking an order reinstating an unfairly dismissed employee - Applicant Employer argued that S23A(3) of
the IR Act created a right for it to refuse to obey an order for reinstatement and the Commission must therefore issue an order
for compensation- Respondents argued that it was not open for the Applicant to bring the application, the Respondent
Employee's attitude had been the subject of the original hearing, reinstatement was not a popularity issue and the Commission
had discretion - Commission reviewed authorities and found that if the process of revocation was automatic it would render the
power to reinstate nugatory and that power was discretionary - Commission found it was not open in the application to
consider further evidence on a point that was already decided - Commission had considered the employee's attitude and
behaviour and reinstatement had more potential benefit to him - Dismissed - Iluka Resources Limited & Other -v- Mr MA
Rulyancich & Others - APPL 432 of 2001 - BEECH C - 01/06/01 - Other Mining ............................................................

1397

Application re unfair dismissal - Applicant argued that termination of his employment was unfair as his employment was terminated
prior to the expiration of the probationary period and sought compensation for the wages he would have earned from date of
termination to expiration of the one month probationary period - Respondent argued that the reason why Applicant's
employment was terminated was because Applicant did not perform, in that sales figures for the plumbing section did not
increase - Commission found that clearly Applicant was not given sufficient time to prove himself as a competent Plumbing
Salesperson in Respondent's business, that Respondent unfairly terminated Applicant's employment and ordered that
Respondent pay Applicant $710.75 for eight days pay as compensation - Order Issued - Mr D Allia -v- CD Dodd Pty Ltd T/A
Ross's Salvage & Handyman - APPL 1999 of 2000 - SMITH, C - 06/06/01 – Plumbing.....................................................

1400

Application re unfair dismissal - Applicant summarily dismissed by a recruitment agency that had a labour hire agreement contract
with another company who had requested that the Applicant be removed - Applicant argued he had never seen the relevant
Code of Conduct or Privacy documents, the dismissal was harsh, oppressive and unfair and sought reinstatement - Respondent
argued that the Applicant had made a derogatory comment about a customer in the comments field of his notes screen which
was against the other company's Code of Conduct and 'Privacy' instruction - Commission found that the evidence disclosed
that the nature of engagement could not be characterised at law as casual employment - Commission found that Respondent
abused the right to terminate the Applicant's employment because the customer made no complaint about the service, the
Respondent made no enquiry about why the applicant made the note and failed to instruct its employees about the Code of
Conduct - All the training Applicant received was prior to the creation of the Privacy instruction - - Commission found that
reinstatement was not practicable and the Respondent should pay the Applicant compensation for loss at the date of hearing Granted - Mr DJ Conole -v- Julia Ross Recruitment Pty Ltd & Other - APPL 450 of 2000 - SMITH, C - 25/05/01 Recruitment Services.............................................................................................................................................

1402

Application re unfair dismissal - Applicant argued that Respondent had not paid two week's wages and that Respondent was aware of
new address to post cheque - Respondent argued that cheque had been sent out in good faith to previous address - Commission
found that Respondent should send cheque for the agreed sum to the address as provided by Applicant - Order Issued - Mr KJ
Coughlan -v- Catalyst Recruitment Systems - APPL 1665 of 2000 - BEECH C - 07/06/01 - Recruitment Services .................

1405

Application re unfair dismissal and contractual benefits - Applicant argued that the passing comments given were not treated as
warnings and that Respondent's attitude had changed once re-enrolment at university had taken place - Further, Applicant
argued that Respondent had given a pay rise early and two bonuses prior to re-enrolment at university - Respondent argued that
numerous verbal warnings were given to Applicant regarding lack of work performance and that they were pleased for
Applicant that he was considering leaving to go to university and that the bonuses were at the lower end because of the poor
work performance - Further, Respondent argued that they were forced to incur unnecessary costs by Applicant and his agent
and sought costs to be awarded or offset - Commission found that the dismissal was unfair because Applicant had not been
warned that his employment was in jeopardy due to underperformance This meant that the dismissal was unfair because of a
procedural issue - Commission also found reinstatement was impracticable and awarded compensation - Further, Commission
found that the circumstances did not warrant making an order for costs against Applicant - Order Issued - Mr BE Davies -vPhoenix Paints Pty Ltd - APPL 2019 of 2000 - BEECH C - 07/05/01 – Paint....................................................................

1406

Application re unfair dismissal seeking compensation - Applicant argued that dismissal was harsh, oppressive and unfair because he
was given little training and never given an opportunity to give his side of the story when presented with warnings and there
were never any discussions regarding the warnings given - Respondent argued that many written and verbal warnings were
given because of his abusive and unsatisfactory conduct and performance - Commission found that there were a number of
alleged incidents in which Applicant was said to have engaged in unsatisfactory conduct and that none of these issues were
ever put to Applicant or any further inquiries into the allegations - Further, Commission found that Applicant did not have any
real and proper opportunity to answer the allegations or to obtain appropriate representation - Finally, as to remedy
Commission found that reinstatement was impracticable and awarded compensation - Order Issued - Mr S Davey -v- Shire of
Collie - APPL 1358 of 2000 - KENNER C - 22/06/01 - Local Government ....................................................................

1410

Application re unfair dismissal and contractual entitlements - Applicant argued that he was unfairly dismissed and due outstanding
contractual entitlements as the allegations that he was unable to comply with Respondent's request to keep the greens at
standards required by them, as the greens were at sufficient standard as required - Further, Applicant argued that he had an
extensive period of time as he was diagnosed with a life threatening illness - Respondent argued that dismissal was due to the
fact that there was a history of dissatisfaction expressed at his level of performance and the standard required for the surfaces
not being met and that he was not putting in enough time on the job - Commission found that sufficient time was given for
Applicant to comply with Respondent's request and that Applicant was aware that his position was in jeopardy if he failed to
comply - Dismissed - Mr JA Fuller -v- North Beach Bowling Club - APPL 1943 of 1999 - GREGOR C - 18/05/01 - Recreation

1413

Application re unfair dismissal - Applicant argued that dismissal was unfair because of his refusal to sign a subcontract agreement
presented to him by Respondent and that it was not due to the alleged allegation of falsifying his timesheets - Respondent
argued that his employment was not terminated on account of his failure to sign a so -called subcontract agreement, but,
because Applicant had falsified his time sheets on a number of occasions and had claimed for payment for time not worked Commission found that Applicant had falsified his time sheets and his claims for payment and his failure to comply with a
lawful direction - Dismissed - Mr MR Henry -v- Hanssen Pty Ltd - APPL 1549 of 2000 - SCOTT C. - 15/05/01 - Construction
Trade Services .....................................................................................................................................................

1416
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Application re unfair dismissal - Applicant argued that her dismissal from a position of permanent part time receptionist was harsh,
unfair, for no valid reason, sought a declaration that dismissal was of that nature but did not seek reinstatement - Respondent
argued that applicant's employment status throughout the employment period was one of a casual nature - Commission found
that Applicant did not prove that her services were terminated at all, that she was not dismissed, she resigned, therefore the
Commission had no jurisdiction and this application should be dismissed - Dismissed - Ms A Hoare -v- Noongar Land Council
- APPL 764 of 2000 - GREGOR C - 12/06/01 - Community Services .............................................................................

1420

Application re unfair dismissal - Supplementary reasons for decision re question of compensation - Respondent requested a motion to
reopen matter to make further submissions concerning the quantum of compensation - Respondent argued that there was no
loss that Applicant can point to because in the period in which he was unemployed he did not attempt to mitigate his loss Commission found that Applicant did not continue to suffer an impact upon his professional reputation and that during the
period of time in question he did not make sufficient efforts to mitigate his loss, thus, the compensation awarded was decreased
- Order Issued - Mr I Lawless -v- Ghirardi Restaurant Pty Ltd (ACN 081 550 469) - APPL 1822 of 1999 - GREGOR C 03/05/01 - Accommodatn, Cafes&Restaurants ...........................................................................................................

1426

Application re unfair dismissal and contractual benefits - Applicant argued that he was harshly, oppressively and unfairly dismissed
and denied a benefit under his contract of service because Respondent failed to consider alternative punishment measures such
as a warning and that termination was carried out in public - Further, Applicant worked long hours and should have been
considered when final payment arranged - Respondent argued that Applicant was dismissed for incidents involving misconduct
and negligence which included an attempt to blame an apprentice for food being delivered late, failure to secure and lock the
premises and property and a lack of trust - Commission found that Respondent had reasons to lose trust in Applicant and it was
clear Applicant had failed to secure premises on occasions and that Applicant was afforded an adequate opportunity to put his
version of events - Further, Commission found that Applicant was entitled to the guaranteed minimum hours of work as paid
out - Dismissed - Mr W Manson -v- Allclass Holdings Pty Ltd Trading as Gourmet Professional Catering Company W.A APPL 1816 of 2000 - SMITH, C - 11/05/00 – Catering................................................................................................

1428

Application re unfair dismissal and contractual entitlements - Applicant argued that she had not been paid a benefit due to her under
her contract of employment and that she had worked the hours but not been paid - No appearance from Respondent Commission found that Applicant was entitled to the benefits claimed - Order Issued - Mrs J Loth -v- Childrens Therapy &
Education Clinic - APPL 348 of 2001 - BEECH C - 08/06/01 – Education.......................................................................

1428

Application re unfair dismissal - Applicant argued that she was unfairly dismissed because the night of the dismissal was an unusually
busy night and there were a number of reasons why things did not go particularly well that night, she was working under
pressure, the Manager at the time was affected by alcohol and was abusive - Respondent argued that Applicant was dismissed
for being too slow over the course of her employment - Commission was not persuaded on the evidence overall that the reason
applicant was dismissed was simply the events of that night but that Respondent had been concerned from Applicant's first
shift and rostered her for less hours after the first week, and found on the balance of probabilities that respondent had already
reached the decision to dismiss Applicant prior to that evening - Further, Commission found that applicant had not discharged
the onus upon her that dismissal was harsh, oppressive or unfair - Order Issued - Ms LA March -v- Hungry Hollow Tavern APPL 1722 of 1999 - BEECH C - 06/06/01 - Accommodatn, Cafes&Restaurants .............................................................

1431

Application for reinstatement or compensation on the grounds of unfair dismissal - Applicant argued that despite there being yearly
contracts, the Applicant's employment should be regarded as continuous up until the time of termination, there was no
evidence that the Applicant performed poorly and relevant decisions were not taken by a validly constituted management
committee under the Respondent's constitution - Applicant argued that the "spill and fill" was merely a device to get rid of the
Applicant and that there was a breach of the MCE Act - Respondent argued that it had engaged in a genuine restructuring of its
operations to provide better service and there was in fact no dismissal - Respondent further argued that the Applicant had failed
to mitigate her loss and had been paid a substantial redundancy package - Commission found failure to consult as required
under the MCE Act led to the conclusion that the dismissal was unfair and that the manner of the termination left a lot to be
desired - Commission found reinstatement was impractical, but only injury warranted compensation - Granted in part - Ms LF
Oliver -v- Coolgardie Community Care Incorporated - APPL 1075 of 2000 - KENNER C - 10/05/01 - Community Services ...

1435

Applications re unfair dismissal claims and allegedly denied contractual entitlements - Applicant had been employed temporarily in a
higher position - Respondent argued the Applicant was engaged on a temporary contract as Manager and the terms and
conditions of the CASH award applied to the contract in its entirety - Commission found it was clear from the express terms of
the contract for the Manager position that there was no provision for termination by giving notice - Commission found that
unilaterally reverting the Applicant to the position of co -ordinator constituted a dismissal at law, but it was not in all the
circumstances harsh, oppressive or unfair - Commission found the reason the Applicant was stood down was because of issues
raised in respect of her duties as Manager and, in light of the fact that the Applicant was not directed to work as Co-ordinator
after that time, the claim in respect of that position was made out - Commission found that the employment would have ended
and that in light of the fact that the applicant had only served eight weeks of her probationary period an award of compensation
for five weeks remuneration at the Co-ordinator rate should be granted - Granted in part - Ms P Pawaboot -v- Eastern Region
Domestic Violence Services Network Inc. - APPL 1321,1725 of 2000 - SMITH, C - 04/05/01 - Community Services .............

1438

Application re unfair dismissal and preliminary hearing on jurisdiction - Applicant argued that he thought he was given time on 16
January 2001 to decide whether he wanted to end his employment and that 18 January 2001 was date of termination Respondent refuted and argued that Applicant was given the option of working out the notice or leaving straight away, where
Applicant agreed to take payment in lieu and leave - Commission found that Applicant was paid in lieu of notice and the
termination date was 16 January 2001 and Commission was without jurisdiction - Dismissed for want of jurisdiction - Mr J
Rakitic -v- Perth Auto Alliance ( Centre Ford Northbridge ) - APPL 292 of 2001 - WOOD,C - 16/05/01 - Motor Vehicle Rtlg
& Services...........................................................................................................................................................

1445

Application re unfair dismissal - Applicant argued that dismissal was unfair because she had not taken too many sick leave days
unnecessary and that other employees should have been terminated due to downsizing before her as she had the longest service
- Further, Applicant argued that she was dismissed because she was pregnant - Respondent argued that it needed to reduce staff
and that the process also continued after Applicant's dismissal and the number of sick leave days taken were not relevant or
important to the process of downsizing - Further, Respondent argued that he was unaware that Applicant was pregnant when
notice was given - Commission found that the number of sick days taken was not a relevant issue and that the process
regarding downsizing was not unfair - Further, Commission found that Respondent was not aware of the Applicant's pregnancy
and that it was not an issue in the overall need to reduce staff - Dismissed - Ms K Ruston -v- Leader Lounge Furnishings APPL 1547 of 2000 - BEECH C - 17/05/01 - Furniture ...............................................................................................

1448

Application re unfair dismissal and contractual entitlements - Applicant argued that she was harshly, oppressively and unfairly
dismissed - Respondent denied there was a dismissal at all and that Applicant was having considerable difficulties in her
working relationship with another manager - Commission found that there was a significant degree of conflict in the workplace
between Applicant and Respondent, that Applicant did not truly resign from her employment but was dismissed and that the
most likely date of dismissal was the date upon which Applicant received termination payments into her bank account Commission also found that dismissal was harsh, oppressive and unfair, that reinstatement was impractical and ordered
Applicant to be compensated for loss by $6,000 - Order Issued - Mrs JM Temby -v- Albany and Districts Skills Training
Committee Incorporated - APPL 1927 of 2000 - KENNER C - 07/06/01 - Business Services ..............................................

1449
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Conference referred re unfair dismissal seeking reinstatement - Applicant Union opposed the application going to the construction of
s.23 of the IR Act - Applicant Union argued that Respondent did not have the standing to bring application to revoke the
reinstatement order and submitted that an order for reinstatement was solely for the benefit of the unfairly dismissed employee
- Further, Applicant Union argued that an alternative means of dealing with a failure to comply with such an order, does not
create a right to not comply - Respondent argued that Commission should revoke and amend the order for reinstatement and
award compensation for the loss or injury caused by the dismissal - Respondent argued that on its proper construction,
reference to 'may' in s.23A(3), although expressed in directory terms, should be interpreted in a mandatory sense. - Further,
Respondent argued that if s.23A(3) was to be interpreted such that 'may' means Commission had a discretion to issue a further
order on revocation, then that discretion may be exercised simply as a consequence of the employer's failure to comply with
the reinstatement order or its impracticability to comply with the order - Commission found that once it was satisfied that there
had been a failure to comply as a matter of jurisdictional fact, Commission was then obliged to consider whether to revoke
original order and that the terms of s.23A as a whole conferred on the employer a right to not comply with a reinstatement
order - Commission rejected Respondent's submissions to revoke Commission's order - Dismissed - AUTO, FOOD, METAL,
ENGIN UNION -v- BHP Iron Ore Pty Ltd - CR 117 of 2000 - KENNER C - 31/05/01 - Metal Ore Mining ..........................

1457

Conference Referred re unfair dismissal seeking compensation - Applicant Union argued that member was harshly, oppressively and
unfairly dismissed because the decision to terminate was excessive regarding deliberate act of member and the isolated
incident was taken out of context because member was an excellent employee over many years - Further, Respondent had
already decided to terminate before giving member an opportunity to reply and other alternative options could have been
considered to termination - Further, compensation was being sought because Respondent no longer operated the Roadhouse Respondent argued that member was dismissed for misconduct and that the damage caused was destructive - Commission
found that that member deliberately threw waste over a customer's truck and that was because customer had parked behind the
back door obstructing the drain - Further, Respondent had determined prior to confronting member that he was to dismiss
member for gross misconduct and that member was summarily dismissed for deliberately throwing waste - Issue considered by
Commission was whether the punishment was appropriate and whether there was proper consideration in deriving the
punishment - Commission found that dismissal was harsh and excessive as member was not given a fair go and that
compensation should be awarded - Order Issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western
Australian Branch -v- Clifton Nominees Pty Ltd - CR 310 of 2000 - WOOD,C - 17/05/01 - Accommodatn, Cafes&Restaurants

1463

TRAINING
Application re unfair dismissal - Applicant argued dismissal was unfair because she received little training during the four days she
worked - Respondent argued that Applicant was provided with repeated training over the four days - Commission found that
Applicant did not receive the training which possibly ought to have been given and therefore was not given a proper
opportunity to prove herself over those four days – Further, that Applicant was not informed that her performance was not
satisfactory and that she needed to improve, therefore the dismissal was unfair and as Applicant found new employment it did
not represent an ongoing loss for her and ordered that Respondent pay one further week's wages to the Applicant - Granted Mrs RI Van Den Broeck -v- Highway Gynaecology - APPL 1030 of 2000 - BEECH C - 12/12/00 – Medical.........................

319

TRAVELLING
Application re unfair dismissal - Applicant argued that he was dismissed unfairly - Respondent argued that Applicant repudiated his
employment by refusing to go to Sydney for 3 -4 weeks unless he was paid more money - Commission found that the work to
be done in Sydney represented a marketing development opportunity and that the wording in Applicant's Letter of
Appointment was within the terms of his contract of employment to go to Sydney for 3-4 weeks for business development
purposes - Commission reached the conclusion that applicant refused to obey the lawful and reasonable request of his
employer, this was a repudiation of his contract of employment, that such refusal was a misconduct which justified dismissal,
he had not demonstrated that he was dismissed and that his dismissal was unfair - Dismissed - Mr J Davey -v- Romteck Pty
Ltd ACN 009 202 117 - APPL 1029 of 2000 - BEECH C - 18/10/00 - Electronic Equpmnt Manufacture ...............................

283

UNIONS
1
Appeal against Decision of Full Bench (80WAIG159) re wearing of badges by union members during hours of employment Appellant argued whether the decision of the Full Bench was erroneous in law and whether the exercise of the Senior
Commissioner's exercise of discretion in the relevant circumstances gave rise to reviewable errors of law - Respondent union
argued that the matters before the Full Bench were essentially matters of industrial fairness concerning the introduction and use
of a badge - Industrial Appeal Court found that the Full Bench fell into error in seeking to balance rights vested in the
employer as a consequence of the contractual arrangements as against the reasons advanced by the employees for wearing the
badge - Further the reasons for wearing the badge were not of the same contractual or normative order as the rights of the
employer to determine what was required by way of grooming thus the appeal was allowed - Appeal Upheld - Burswood
Resort (Management) Ltd -v- Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch IAC 3 of 2000 - Industrial Appeal Court - Kennedy J./Anderson J./Owen J. - 01/08/00 – Hospitality....................................
1
Application for stay of proceedings in Matter No. CR159/1999 pending determination of Appeal - Appellant argued for a stay of
proceedings of the Decision of Full Bench until the determination of the appeal before IAC or further Order - Industrial Appeal
Court found that it was quite satisfied that the circumstances, as well as the balance of convenience justified the stay of
proceedings to be granted - Granted - Burswood Resort (Management) Ltd -v- Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch - IAC 3 of 2000 - Industrial Appeal Court - Kennedy J./Anderson
J./Owen J. - 01/08/00 – Hospitality...........................................................................................................................
2
Application for Orders pursuant to Section 72A of the Industrial Relations Act - Full Bench issued a numbers of orders and directions
to expedite the determination of the Application on 5 September 2000 - Full Bench also adjourned hearing at the request of
both parties - Full Bench granted and ordered procedural applications - Applicant Union sought orders that the Merchant
Service Guild (MSG) has the right to represent under the Act, to the exclusion of the Civil Service Association (CSA) the
industrial interests of all Fisheries Officers employed in the Fisheries Department of Western Australia by the Executive
Director Fisheries who are eligible for membership of the MSG and that the CSA does not have the right under the Act to
represent the industrial interests of any Fisheries Officers - The grounds for the application are that the Applicant Union is best
placed to represent the industrial interest of the Fisheries Officers because in the context of the enterprise the Applicant is the
recognised principle union in relation to maritime employees and can commit greater resources and overall industry experience
to protect the interests of those employees engaged in the maritime industry and would be better placed to promote and
facilitate successful enterprise bargaining and that the orders sought are consistent with the objects of the Act - CSA argued
that it had constitutional coverage of the Fisheries Officers and is a large existing organisation which does and is able to
provide a wide variety of services and which has substantially provided resources to enable that to occur - Full Bench found
that the CSA at all material times, had and has the capacity to properly and efficiently represent Fisheries Officers and has
done so - Further, Full Bench found that the Fisheries Officers are ineligible to join MSG under its eligibility rule and that the
MSG has no constitutional coverage of Fisheries officers - Full Bench concluded that the Applicant Union did not establish a
substantial case - Dismissed - Merchant Service Guild of Australia, Western Australian Branch, Union of Workers -v- (Not
applicable) - FBM 3 of 2000 - Full Bench - SHARKEY P/SCOTT C./KENNER C - 15/02/01 - Government Administration ....
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2
Application pursuant to Section 71 of the I.R. Act - Applicant Union sought a declaration pursuant to s.71(2) of the Act, that "the
Full Bench declares that it was of the opinion that the rules relating to the qualifications of persons for membership of the
ALHMWU, Western Australian Branch being an organisation pursuant to the I.R. Act, 1979 are the same as those of the
Western Australian Branch of the ALHMWU being an organisation pursuant to the Workplace Relations Act, 1996" Application was not opposed - Full Bench found that the eligibility rules of the Applicant organisation and of the Federal
organisation are substantially the same, and therefore satisfied that the eligibility rules in each case were deemed to be the
same - Declaration Granted - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v(Not applicable) - FBM 6 of 2000 - Full Bench - SHARKEY P/COLEMAN CC/FIELDING C - 07/02/01 – Unions................

398

2

Application for alteration of Union Rules - Full Bench were satisfied that s.55, s.56, s.59, in particular s.55(4)(a), (b), (c), (d) and (e),
of the Act have been complied with, in particular, inter alia, that 30 days had expired from 28 February 2001 to the hearing of
the application on 2 April 2001, that the application had been authorised in accordance with the rules of the Applicant
organisation and that reasonable steps were taken to adequately inform the members as required by s.55(4) of the Act - Further,
Full Bench were satisfied that the equity, good conscience and the substantial merits of the application, as well as the objects of
the Act lay with granting the application - Granted - The Master Plumbers' and Mechanical Services Association of Western
Australia (Union of Employers) -v- (Not applicable) - FBM 1 of 2001 - Full Bench - SHARKEY P/COLEMAN
CC/FIELDING C - 09/04/01 – Unions......................................................................................................................

1061

1

Appeal against Decision of Full Bench (80 WAIG 4610) re exclusive right to represent employees - IAC reviewed authorities and
found that the appellant being neither a party or being permitted to intervene in the proceeding had no right of appeal under
S.90 of the Industrial Relations Act 1979 - IAC found the right to be heard could not lead to the appellant being considered a
party or intervenor and the appeal was incompetent - IAC commented that there was reason to question whether the
opportunity to be heard under s 72A(5) and other provisions would deny the Commission the power to join or allow the
intervention of a person under s27(1)(j) & (k) - Dismissed - The Food Preservers' Union of Western Australia, Union of
Workers -v - AUTO, FOOD, METAL, ENGIN UNION & Other - IAC 7 of 2000 - Industrial Appeal Court - Kennedy J./Scott
J./Parker J. - 27/04/01 - Food, Beverage and Tobacco Mfg............................................................................................

1141

Application to vary award to insert Freedom Of Choice provisions - Applicant argued application was consistent with the RGC Case
(80 WAIG 2437), that workers entering the industry were being denied the right to have their wages and conditions fixed by
the Commission as correct and proper wages for the work performed - Applicant argued that the mandatory imposition of
Workplace Agreements as pre -conditions of employment had contributed to the lowering of wages throughout the industry Applicant Union argued the application was an extension of the award safety net to prospective employees - The Minister and
various persons and organisations registered and unregistered sought to intervene - Respondents and intervenors argued that
the Commission had no jurisdiction to vary the award as the proposed amendment did not give rise to an industrial matter or
were beyond the Commission's power Respondents and intervenors argued that an offer of conditional employment did not
constitute a refusal to employ - Further that the award was outdated and inflexible and did not satisfy the current demands of
the industry - CICS allowed the intervention and joinder of various parties and gave reasons therefore - CICS reviewed
authorities and found that the RGC Case could be distinguished and that the application related to a refusal to employ any class
of persons and was therefore an industrial matter- CICS addressed the admissibility of evidence, public Interest, equity ,good
conscience and the substantial merits of the case, the Wage Fixing Principles and found that the application should be granted However, CICS found that having regard to the jurisdiction arguments in respect of the refusal to employ and the
uncontroverted evidence that some prospective employees wished to be employed under the t the terms of a Workplace
Agreement that the award should be varied in terms specified by the Commission - CICS determined that it could not
retrospectively apply a recruitment provision and there were no special circumstances to grant retrospectivity - In
supplementary reasons following Speaking to the Minutes, CICS a change sought reflected the intention of the Commission,
no reason for the clause to be limited to named parties, whereas others would add a dimension not envisaged or would present
practical problems - Granted in part - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch -v- Airlite Cleaning Pty Ltd & Others - APPL 975 of 2000 - Commission in Court Session - SCOTT C./KENNER
C/SMITH, C - 19/04/01 - Property Services...............................................................................................................

1162

Applications re unfair dismissal seeking compensation - Applicants argued that dismissal was unfair as both were dismissed without
any warning because they had membership with the Construction, Forestry, Mining and Energy Union and an incident that
involved an organiser of the CFMEU - Further, Applicants argued that they were employed on a permanent full time basis Respondent argued that Applicants were both engaged on a day to day basis, effectively as casual employees and that they had
no real entitlement to ongoing employment - Commission rejected the submissions by Respondent that Applicants were
employed on a casual basis and that Applicants were dismissed harshly, oppressively and unfairly and that there was no good
reason for their dismissal - Commission found that reinstatement was impracticable and awarded compensation to Applicants Granted and Order Issued - Mr GK Smith -v- J&P Metals Pty Ltd - APPL 1377,1378 of 2000 - KENNER C - 20/04/01 Construction Trade Services ...................................................................................................................................

1238

Conference re unfair dismissal - Applicant Union argued that dismissal of member was unlawful because it was contrary to the Order
issued by Commission in CR350 of 2000 (81WAIG699) re exploring options and providing appropriate training to member Further, Applicant Union argued that an Order be issued that member be reinstated to position held by him immediately prior
to his dismissal and that the parties agree to the duties to be performed by member - Respondent argued and questioned the
jurisdiction of the Commission to issue such an order and says that member was dismissed for continued and wilful refusal to
obey a lawful and reasonable instruction - Commission found that it had the jurisdiction to issue such an order and issued an
order that Respondent not dismiss member from his employment which also allowed the parties liberty to apply to vary, cancel
or revoke this Order - Interim Order issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western
Australian Branch -v- Burswood Resort (Management) Ltd - C 89 of 2001 - BEECH C - 30/04/01 – Hospitality....................

1248

Conference referred re dispute over the a written reprimand for an employee - Applicant argued that the employee was being
victimised by reason of his membership of the applicant and sought removal of the reprimand from his personal file Respondent denied allegations and opposed orders - Commission found that the respondent's application of the regulations had
previously involved a less formal approach to discipline - Commission found on evidence that the tag in question did not
comply with the relevant regulations and that there was a breach - However, it was important from an industrial point of view,
and as a matter of fairness that such strict application of be consistent across the board - Commission found the issuance of the
reprimand to be industrially unfair, but was not persuaded that it was motivated by the employees position as a union convenor
- Granted - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- BHP Iron Ore Ltd - CR
160 of 2000 - KENNER C - 23/04/01 - Metal Ore Mining............................................................................................

1251

Conference referred re utilization of Ongoing Change Agreement II - Applicant argued that the proposed transfer of twelve employees
from Respondent's MEW Section to mining operations at its Mt Newman site for a six months trial constituted a forced
redundancy and that it arises as a consequence of the engagement by Respondent of contractors in the MEW to perform work
previously performed by employees and was not supportable under the Agreement - Respondent argued that Union party had
consented, subject to certain conditions, to permit Respondent to initiate one to three months trials of changes in the workplace
and also denied that the proposed trial involved forced redundancies - Commission found that the main issues were whether the
terms of the OC II contemplated the change as proposed by Respondent and whether the proposal falls into one of the
exclusion's contained in OC II or it constituted "wholesale contracting out" in the MEW - Commission found that proposed
transfers to the employees were not consistent with the terms of the Ongoing Change Agreement II and the proposed changes
should be the subject of negotiations between the parties - Declaration Issued - The Australian Workers' Union, West
Australian Branch, Industrial Union of Workers -v- BHP Iron Ore Ltd - CR 264 of 2000 - KENNER C - Metal Ore Mining.....

1254
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Conference Referred re alleged unfair dealings with redundancy payments - Applicant Union argued that the Regulations 20(7)(a) of
the Public Sector Management (Redeployment and Redundancy) Regulations 1994 had been unfairly and improperly applied
to one of its members and that severance pay should have been calculated at the rate for a Regional Signal Superintendent Respondent argued that Commission did not have the jurisdiction to hear and determine the application under s.44 of the IR
Act because of the operation of s.95(3) of the Public Sector Management Act, in the alternative, member had not acted
continuously in the position of Regional Signal Superintendent - Commission found that the pre-condition to a severance
payment at a higher rate than the substantive rate of pay was not continuous service, but, continuous payment of the allowance
and that severance payment at the higher rate of pay had not been met and in all circumstances it had not been demonstrated
that the Regulations had been or improperly applied - Dismissed - COMM, ELECTRIC, ELECT, ENERGY -v- Westrail Western Australian Government Railways Commission - CR 348 of 2000 - SMITH, C - 25/05/01 - Rail Transport ................
UTILISATION OF CONTRACTORS
Conference Referred re contracting out of work within the Mine Productions area - Applicant argued that the utilisation of a
contractor would detrimentally effect the availability of reasonable hours of work of its members contrary to the terms of
clause 29 of the award - Respondent argued that the use of a contractor for this work was to better utilise the mineworker
classification employees on their principal tasks involving the operation of equipment rather than cleaning reflectors and signs,
and estimated that the efficiency savings for it would be approximately $650,000 net per annum - Commission found that
employees of the proposed contractor would work "side by side" with employees of Respondent, there would be no diminution
in terms of earnings or any effect on the normal working hours of employees, no Respondent's employees would suffer any
detrimental effect by engagement of a contractor for sign and reflector cleaning and maintenance, and concluded that the work
proposed to be contracted out by Respondent should proceed - Declaration Issued - The Australian Workers' Union, West
Australian Branch, Industrial Union of Workers -v- BHP Iron Ore Ltd - CR 308 of 2000 - KENNER C - 29/01/01 – Mining ....
Conference referred re utilization of Ongoing Change Agreement II - Applicant argued that the proposed transfer of twelve employees
from Respondent's MEW Section to mining operations at its Mt Newman site for a six months trial constituted a forced
redundancy and that it arises as a consequence of the engagement by Respondent of contractors in the MEW to perform work
previously performed by employees and was not supportable under the Agreement - Respondent argued that Union party had
consented, subject to certain conditions, to permit Respondent to initiate one to three months trials of changes in the workplace
and also denied that the proposed trial involved forced redundancies - Commission found that the main issues were whether the
terms of the OC II contemplated the change as proposed by Respondent and whether the proposal falls into one of the
exclusion's contained in OC II or it constituted "wholesale contracting out" in the MEW - Commission found that proposed
transfers to the employees were not consistent with the terms of the Ongoing Change Agreement II and the proposed changes
should be the subject of negotiations between the parties - Declaration Issued - The Australian Workers' Union, West
Australian Branch, Industrial Union of Workers -v- BHP Iron Ore Ltd - CR 264 of 2000 - KENNER C - Metal Ore Mining.....
2
Appeal against decision of Commission (81 WAIG 721) re use of contractors - Appellant argued that the Commission erred by not
determining the question of available reasonable hours and not placing sufficient weight on the evidence of a reversed
overtime ban by the Respondent - Respondent argued that the contracting out was consistent with the provisions of the award Full Bench found that the central issue was whether on the evidence it was open to find that no employee would suffer any
"detrimental effect" within the meaning of the award in relation to his/her available hours of work by using contractors and that
it was open to the Commission to so find - There was no question of a reduction in overtime, instead the Respondent proposed
that the status quo be maintained - Dismissed - The Australian Workers' Union, West Australian Branch, Industrial Union of
Workers -v- BHP Iron Ore Ltd - FBA 2 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/FIELDING C - 16/05/01 - Metal
Ore Mining..........................................................................................................................................................
VICTIMISATION
Application re unfair dismissal - Applicant argued dismissal was unfair because she had to resign as a result of harsh and intolerable
behaviour of people at work, therefore it was constructive dismissal - Respondent argued that it was not the Applicant's
employer and in any event, the Applicant was not dismissed either constructively or otherwise - Commission found that when
the Applicant expressed intention to leave, more than reasonable efforts were made by the Respondent to convince her to stay,
including taking some leave to think about the situation and had the Applicant taken the suggestions made, in all likelihood no
termination of employment would have eventuated - Further, even if it was the Respondent who terminated the employment,
then the Applicant failed at the appropriate time to take necessary steps to rely upon the Respondent's conduct - An Order was
issued dismissing the application - Dismissed - Ms LC Meyers -v- Lyrical Holdings Pty Ltd - APPL 1025 of 2000 - SCOTT C.
- 01/02/01 - Personal & Household Good W/sg..........................................................................................................
Application re unfair dismissal seeking reinstatement and contractual entitlements - Applicant argued that dismissal was unfair and
that he was also entitled to long service leave - Applicant argued that the Respondent's inquiries were inadequate in relation to
the investigation and finding by the Principal that Applicant was guilty of sexual misconduct in respect of a student at the
College - Respondent argued that Applicant failed to provide any information that could provide a defence to the allegations of
misconduct at the time of the investigation when the opportunity was given - Further, Respondent argued that all matters were
considered in making the decision to terminate including the nature of the allegations, the evidence presented, the failure to
respond satisfactorily to the allegations within a reasonable time frame, the impact on the family concerned, the impact on the
school and its staff, and the duty of care owed to the children in the college - Commission found that Respondent had
conducted itself in a proper manner and Applicant was given reasonable opportunity to provide a defence and that it had not
abused its right to terminate - Further, Commission found that the employment relationship had irretrievably broken down and
that the trust could not be restored - As to the long service leave, Commission found that the Commission did not have the
jurisdiction to hear and determine the claim of long service leave, as this was an enforcement or recovery of wages under an
award and that it should be pursued in the Industrial Magistrate's Court pursuant to section 83 of the I.R. Act - Dismissed - Mr
R Newton -v- Roman Catholic Bishop of Bunbury - APPL 18 of 2000 - SMITH, C – Education..........................................
Applications re unfair dismissal seeking compensation - Applicants argued that dismissal was unfair as both were dismissed without
any warning because they had membership with the Construction, Forestry, Mining and Energy Union and an incident that
involved an organiser of the CFMEU - Further, Applicants argued that they were employed on a permanent full time basis Respondent argued that Applicants were both engaged on a day to day basis, effectively as casual employees and that they had
no real entitlement to ongoing employment - Commission rejected the submissions by Respondent that Applicants were
employed on a casual basis and that Applicants were dismissed harshly, oppressively and unfairly and that there was no good
reason for their dismissal - Commission found that reinstatement was impracticable and awarded compensation to Applicants Granted and Order Issued - Mr GK Smith -v- J&P Metals Pty Ltd - APPL 1377,1378 of 2000 - KENNER C - 20/04/01 Construction Trade Services ...................................................................................................................................
Conference referred re dispute over the a written reprimand for an employee - Applicant argued that the employee was being
victimised by reason of his membership of the applicant and sought removal of the reprimand from his personal file Respondent denied allegations and opposed orders - Commission found that the respondent's application of the regulations had
previously involved a less formal approach to discipline - Commission found on evidence that the tag in question did not
comply with the relevant regulations and that there was a breach - However, it was important from an industrial point of view,
and as a matter of fairness that such strict application of be consistent across the board - Commission found the issuance of the
reprimand to be industrially unfair, but was not persuaded that it was motivated by the employees position as a union convenor
- Granted - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- BHP Iron Ore Ltd - CR
160 of 2000 - KENNER C - 23/04/01 - Metal Ore Mining............................................................................................
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Conference referred re unfair dismissal seeking reinstatement - Applicant Union argued that their member was unfairly dismissed
because the Respondent's response to his actions was disproportionate to the gravity of the conduct and that the conduct in
question occurred outside the workplace and that the policy was not entirely clear in this regard which added to the unfairness
of the dismissal - Respondent argued that the member had engaged in conduct in breach of the Policy with knowledge of the
terms of the Policy and further submitted that the conduct and behaviour was premeditated and designed to harass and
intimidate other employees which included using the word "scab" - Respondent also argued that reinstatement was not a viable
option if the dismissal was unfair - Commission found that the member was dismissed for making unwelcome remarks and
using derogatory and offensive words to employees who had accepted workplace agreements - Commission found having
regard to all the circumstances, including the length of service and unblemished employment record that the Respondent's
decision to dismiss was harsh, oppressive and unfair - Further, the utterances of the member were not accompanied by any
threats, other verbal abuse or intimidation - As to the question of remedy, Applicant Union sought reinstatement, whilst
Respondent opposed it - Commission ordered reinstatement - Order Issued - AUTO, FOOD, METAL, ENGIN UNION -vBHP Iron Ore Pty Ltd - CR 117 of 2000 KENNER C - Metal Ore Mining.......................................................................

1262

WAGES
Application re unfair dismissal and contractual entitlements - Applicant argued that he conducted consultancy work for the
Respondent whilst he was still in Adelaide and in December 1999 was engaged to work in Perth, but in March 2000
Respondent reneged on an agreement allowing him to take the company vehicle to Adelaide to relocate his family, and on his
return to Perth offered him a new contract which he did not accept, and therefore sought relocation expenses under the
contract, compensation for lost income on unfair dismissal and loss of six months use of car - Respondent argued that the
contract included a three month probation period and use of mobile phone and car for company business only - Commission
found the contract did not include provisions for relocation expenses, that Applicant took the car to Adelaide against the clear
intention of his employer who was entitled to summarily dismiss him at that point and that Applicant was not dismissed
unfairly - Dismissed - Mr M Howard -v- Allied Contracting Services - APPL 529 of 2000 - WOOD,C - 08/12/00 – Contracting

290

2

Appeal against Decision of Commission (80WAIG5633) re unfair dismissal and contractual entitlements - Appellant argued that the
Applicant was to be reinstated at the site said to be owned by Goldfields Pty Ltd and not the Appellant, that the shortage of
work has been misunderstood to be at that site and not the Kalamunda site, that the amount ordered to be repaid, being the loss
of earnings, should be reduced by the amounts for annual leave and notice in lieu, which was paid in termination pay, that the
amount should also be reduced by the unemployment benefits received for the corresponding period and that reinstatement was
not possible due to the fact that Appellant has ceased to operate - Further, the Commission erred at first instance in that it
ordered that amounts said to have been lost or not paid to the Respondent between the date of dismissal and the date of the
order appealed against be paid - Applicant conceded to the ground which alleged that the Commissioner erred in ordering the
payment of monies which the Commissioner ordered be paid, being the wages and other remuneratory items not paid or lost by
Applicant because of unfair dismissal - Full Bench found that this ground was based on the City of Geraldton v Cooling
(80WAIG5341) which was authority for the proposition that an order for compensation following a dismissal was not within
power if an order for reinstatement was made, as it was here, thus, the appeal was upheld on this ground and the order varied Further, Full Bench found that the Order for reinstatement was not made as a result of any miscarriage of discretion in the
Commission at first instance and that the other grounds of appeal had not been made out and were dismissed - Upheld in part
otherwise dismissed - Pollock Nominees Pty Ltd ACN 008 842 911 -v- Mr JL Butterfield - FBA 50 of 2000 - Full Bench SHARKEY P/BEECH C/SMITH, C - 05/02/01..........................................................................................................

369

Complaint re Breach of Award - Preliminary issue re summary judgement - Industrial Magistrate heard submissions from both parties
and found that Defendant have discharged the onus that there was a plausible ground of defence and granted Defendant
unconditional leave to defend - Mr JS Strange -v- Moonstar Nominees Pty Ltd - CP 324 of 2000 - Industrial Magistrate 11/01/01 .............................................................................................................................................................

664

Applications re contractual entitlements - Applicants argued that they were entitled to payment of a retainer and two weeks' pay in
lieu of notice as these entitlements arose from their contracts of employment - There was no appearance or argument from
Respondent - Commission determined the nature of the relationships between the parties and found that the relationships were
those of employees and employers respectively - Further, Commission found that the Applicants were each employees of the
Respondents, that the Applicants were entitled to the payments of a retainer and payments in lieu of notice - Ordered
accordingly - Mr AP Gilbride -v- Fast Net Publishers Group - APPL 94,177,231,232 of 2000 - SCOTT C. - 21/07/00 - Printg,
Publishg & Rcdd Media ........................................................................................................................................

686

1

Appeal against Decision of Commission In Court Session (80WAIG4508) re terms and conditions of employment, redundancy
payments and superannuation schemes - Appellants argued that CICS erred in law by purporting to give retrospective effect to
order 1, that the base salary and roster allowance of each letter of offer employees be increased and erred in law in finding that
following the merger, the Appellant's Mid-West operations were quickly restored to profitability or giving consideration to
other factors when there was no evidence to support this finding - Further, Appellants argued that the Commission erred in law
in making orders in relation to Iluka Resources Limited where there was no industrial matter between it and the Respondents
and erred in law by acting on the irrelevant consideration that RGC Mineral Sands Ltd had previously offered a limited choice
of superannuation funds to its employees and having regard to a Superannuation scheme which applied to Workplace
Agreement employees and granting liberty to apply to the award employees of Iluka Resources Limited and Iluka Mid-West
Limited when the industrial matter between Appellants and Respondents did not relate to the award employees - Industrial
Appeal Court found that the CICS had the power to give retrospective effect to its order awarding an increase in salaries and
allowances, that there was revealed an evidentiary basis on which the CICS could properly make the challenged finding that
profitability was quickly restored for the Mid-West operations following the Merger - Further, IAC found that it was a matter
for the CICS to find whether an order to enable letter of offer employees to become members of the Iluka Resources Limited
fund was appropriate as a matter of equity, good conscience and the substantial merits of the case - IAC found that no grounds
had been made out and failed to be persuaded thus Appeal dismissed - Dismissed - Iluka Midwest Limited & Other -vCONSTRUCTION, MINING, ENERGY & Others - IAC 5 of 2000 - Industrial Appeal Court - Kennedy J./Anderson J./Parker
J. - 08/02/01 - Other Mining....................................................................................................................................

763

Application re unfair dismissal and contractual entitlements - Applicant sought compensation for unfair dismissal and also for a
denied contractual benefit - Respondent argued that applicant was stood down and there was no termination - Commission
found that applicant was unfairly terminated, that reinstatement would be totally impracticable, that the loss was a loss of pay
of one hour as applicant was a casual, and ordered payment of $13.30 by respondent to applicant - Order Issued - Mrs M De
Niese -v- Curtin Hotels Pty Ltd Trading as the Imperial Hotel - APPL 1645 of 2000 - WOOD,C - 27/02/01 - Accommodatn,
Cafes&Restaurants................................................................................................................................................

878

Application re contractual entitlements - Applicant argued that he was denied benefits as contained in the Sales Representative
Employment Agreement of 17 May 1999 - Respondent argued that on each occasion that it dismissed applicant, it relented and
reinstated him - Commission found that applicant had made out his claim in relation to the alleged dismissal which occurred in
September 1999 and remained entitled to 8% advertising incentive and also the 3% over-rider commission, but after the
December 1999 dismissal, his entitlement to both claimed conditions of employment ended then - Granted in Part and
Adjourned - Mr GS Hincks -v- Darrell Crouch and Associates Pty Ltd - APPL 1320 of 2000 - BEECH C - 31/01/01...............

885
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WAGES— continued
Application re unfair dismissal seeking compensation and contractual entitlements - Applicant argued that the dismissal was unfair
because it was not warranted as it did not relate to any performance issues and that there was nothing unusual or unacceptable
about his actions given the normal practice and expectations of the business - Respondent argued that the Applicant was
dismissed summarily because he was on licensed premises, after hours and with company, and that he consumed and provided
drinks which he did not pay for at that time and this was a breach of trust - Commission found that the Applicant was not given
an opportunity to address what may or may not have happened and that he had been charged with the operation of the whole
business and that the dismissal was unfair - Commission found that it was impractical for the Applicant to be reinstated and
compensation and contractual entitlements were awarded - Granted - Mr M Lewis -v- West Shore Group - APPL 1395 of 2000
- WOOD,C - Accommodatn, Cafes&Restaurants ........................................................................................................
Application re unfair dismissal seeking compensation and contractual entitlements - Applicant argued that his dismissal was both
unfair and unlawful in that he never received any payment after being dismissed, that he never received any reasons for his
dismissal, that Respondent did not provide him with any particulars relating to his alleged performance or conduct
shortcomings, that he was not advised that his employment was in jeopardy and was not provided with any reasonable
opportunity to respond to the allegations made by Respondent - Respondent opposed the claims and argued that Applicant had
misused the expense system, had abused his position of trust as a general manager, thus, the dismissal was justified and
Applicant was not entitled to any payment and was substantially indebted to the Respondent - Commission found that
Applicant work performance was not an issue relied on by Respondent and that the system for expenses claims at Respondent
was based on judgement and the exercise of discretion as to whether an expense should be claimed against Respondent Further, having considered all the evidence, Commission found that it did not consider that Applicant was guilty of conduct
warranting summary dismissal and that Applicant had not engaged in a wilful course of conduct in relation to his expenses to
have justified Respondent in applying the employer’s ultimate sanction and thus, the dismissal was wrongful or unlawful at
common law - Commission rejected the submissions of claim and counterclaim by Respondent to set-off any entitlement
awarded in favour of Applicant by the sum allegedly owed to Respondent - Upheld in Part and Order Issued - Mr I Phippard v- BGC (Australia) Pty Ltd - APPL 1958 of 1999 - KENNER C - 24/01/01 .....................................................................
Application re contractual entitlement - Applicant sought to recover $230.34 allegedly denied to him over 3 years and contended that
respondent miscalculated the magnitude of fortnightly instalments by using a divisor of 26.071 rather than 26 - Respondent
opposed the claim and argued that applicant had been paid his full entitlement of $28,000 and that the method of calculation it
adopted was one commonly used in industry - Commission found that the method adopted by respondent for calculating the
magnitude of instalments was correct, that the evidence revealed that applicant had in fact been paid $28,000 for each of the
annums in question, albeit not entirely in the relevant annum, and that applicant had not established that he had been denied the
benefit he alleged - Dismissed - Mr AJ Whittle -v- Rendezvous Hotels Management Pty Ltd Trading As Rendezvous
Observation City Hotel - APPL 34 of 2001 - FIELDING C - 23/02/01 – Hotel.................................................................
Application re unfair dismissal and contractual entitlements - Applicant argued that after sustaining an injury at work, he had medical
treatment and was provided with a medical certificate stating that he was unfit to work for four weeks - Further, after a short
period off, he was told by the Respondent that if he "did not return to work he wouldn't have a job" - There was no appearance
by the Respondent - Commission found that Applicant was not given a fair go and for him to be dismissed while incapacitated
and under threat that he had to return to work was harsh and oppressive and ordered that Respondent pay to the Applicant 15
weeks salary and tool allowance within 21 days of the Order - Upheld and Dismissed - Mr B Smith -v- High Quality
Brickwork - APPL 1425 of 2000 - COLEMAN CC - 08/03/01 - Construction Trade Services..............................................
3
Application to vary award to insert Freedom Of Choice provisions - Applicant argued application was consistent with the RGC Case
(80 WAIG 2437), that workers entering the industry were being denied the right to have their wages and conditions fixed by
the Commission as correct and proper wages for the work performed - Applicant argued that the mandatory imposition of
Workplace Agreements as pre -conditions of employment had contributed to the lowering of wages throughout the industry Applicant Union argued the application was an extension of the award safety net to prospective employees - The Minister and
various persons and organisations registered and unregistered sought to intervene - Respondents and intervenors argued that
the Commission had no jurisdiction to vary the award as the proposed amendment did not give rise to an industrial matter or
were beyond the Commission's power Respondents and intervenors argued that an offer of conditional employment did not
constitute a refusal to employ - Further that the award was outdated and inflexible and did not satisfy the current demands of
the industry - CICS allowed the intervention and joinder of various parties and gave reasons therefore - CICS reviewed
authorities and found that the RGC Case could be distinguished and that the application related to a refusal to employ any class
of persons and was therefore an industrial matter- CICS addressed the admissibility of evidence, public Interest, equity ,good
conscience and the substantial merits of the case, the Wage Fixing Principles and found that the application should be granted However, CICS found that having regard to the jurisdiction arguments in respect of the refusal to employ and the
uncontroverted evidence that some prospective employees wished to be employed under the t the terms of a Workplace
Agreement that the award should be varied in terms specified by the Commission - CICS determined that it could not
retrospectively apply a recruitment provision and there were no special circumstances to grant retrospectivity - In
supplementary reasons following Speaking to the Minutes, CICS a change sought reflected the intention of the Commission,
no reason for the clause to be limited to named parties, whereas others would add a dimension not envisaged or would present
practical problems - Granted in part - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch -v- Airlite Cleaning Pty Ltd & Others - APPL 975 of 2000 - Commission in Court Session - SCOTT C./KENNER
C/SMITH, C - 19/04/01 - Property Services...............................................................................................................
Application re contractual entitlements - Applicant argued that when she was given written notice that her position was to reduce from
a full-time position of 37.5 hours per week to 22.5 hours per week, she was entitled to a "partial redundancy" payment of
$5,551.00 calculated on the basis of the 15 hours per week she lost at 2 weeks' pay for each of her 9 years' service Respondent opposed the claim and argued that at all relevant times, Applicant was a part -time employee whose hours could
be, and were varied both up and down and that there was no redundancy - Further, Respondent argued that Applicant was
aware of the fact that she was a part-time employee and that Applicant had accepted that her hours of work could be increased
or decreased with appropriate notice - Commission found on the evidence and material before it that in the terms of the
enterprise bargaining agreement provisions, Applicant was not made redundant when her hours was reduced, therefore she was
not, and accordingly she was not entitled to a benefit under her contract of employment - Further, the evidence had not shown
that the reduction in hours was part of a two-stage plan to eventually make the position redundant, nor that it was of itself a
redundancy under the enterprise bargaining agreement - Dismissed - L Kambourakis -v- Ethnic Child Care Resource Unit APPL 2022 of 2000 - BEECH C - 08/05/01 - Community Services ................................................................................
Application re contractual entitlements - Applicant argued that he had been denied an over rider commission and an advertising
allowance that had not been paid - Respondent argued that a reconciliation of the advertising allowances and the advertising
expenses incurred showed that there had been an overpayment - Commission found that Applicant was entitled to part of his
claim for contractual entitlements and ordered accordingly - Granted in part - Mr GS Hincks -v - Darrell Crouch and
Associates Pty Ltd - APPL 1320 of 2000 - BEECH C - 18/05/00 - Real Estate Agency ......................................................
Complaint re Breach of Award - Complainant argued that Defendant had breached the Building Trades (Construction) Award 1987
No. R17 of 1978 in that Defendant failed to pay adult rates of pay as a full time employee and not as a casual employee, failed
to provide annual leave and loading and public holidays and at the appropriate rates and other entitlements on termination Defendant argued that there was no case to answer as there was not in existence an employment relationship between
Complainant and Defendant and that there was no entitlement to the award claims - Industrial Magistrate found that
Complainant was an employee and that the award would apply - IM further found that Complainant failed to show specific
benefits that he was entitled to under the award in that there was no evidence to show which days were actually worked by
Complainant and that without such evidence the Court could not determine what the actual entitlements were and that he had
not established the amounts that were owing - No case to answer - Mr A La Guidara -v- Mr A Tripolitano - CP 161 of 2000;M
51 of 2001 - Industrial Magistrate - Cicchini IM - 17/05/01 – Building............................................................................
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WAGES— continued
Application re unfair dismissal - Applicant argued that termination of his employment was unfair as his employment was terminated
prior to the expiration of the probationary period and sought compensation for the wages he would have earned from date of
termination to expiration of the one month probationary period - Respondent argued that the reason why Applicant's
employment was terminated was because Applicant did not perform, in that sales figures for the plumbing section did not
increase - Commission found that clearly Applicant was not given sufficient time to prove himself as a competent Plumbing
Salesperson in Respondent's business, that Respondent unfairly terminated Applicant's employment and ordered that
Respondent pay Applicant $710.75 for eight days pay as compensation - Order Issued - Mr D Allia -v- CD Dodd Pty Ltd T/A
Ross's Salvage & Handyman - APPL 1999 of 2000 - SMITH, C - 06/06/01 – Plumbing.....................................................
Application re contractual entitlements - Applicant argued that he had not been paid entitlements due to him which included unpaid
wages, and accumulated holiday pay for three weeks - No appearance or response from Respondent - Commission found that
entitlements were owed to Applicant and ordered accordingly - Granted - Mr J Kerr -v- Trinet Digital Ltd - APPL 342 of 2001
- WOOD,C - 11/05/01 – Computing.........................................................................................................................
Application re contractual entitlements - Respondent applied for costs incurred as a result of Applicant's non -attendance at the
conference held in Albany - Applicant argued that the maximum distance from Denmark to Albany would be 110Kms and that
it was not necessary for both principals to attend the conference and that preparation costs claimed were unreasonable in its
entirety because conciliation conferences are designed to be an informal attempt to negotiate settlement between the parties
and little or no preparation was required for the conference - Respondent argued that the following costs were incurred travel
152Km, shop assistant wages for two persons and preparation of information for the conference - Commission found in favour
of the distance travelled claim and the claim for the shop assistant wages - Granted in part - Mr AW McConkey -v- M & A's of
Denmark - APPL 1951 of 2000 - BEECH C - 07/06/01................................................................................................
WORKER PARTICIPATION
1
Appeal against Decision of Full Bench (80WAIG159) re wearing of badges by union members during hours of employment Appellant argued whether the decision of the Full Bench was erroneous in law and whether the exercise of the Senior
Commissioner's exercise of discretion in the relevant circumstances gave rise to reviewable errors of law - Respondent union
argued that the matters before the Full Bench were essentially matters of industrial fairness concerning the introduction and use
of a badge - Industrial Appeal Court found that the Full Bench fell into error in seeking to balance rights vested in the
employer as a consequence of the contractual arrangements as against the reasons advanced by the employees for wearing the
badge - Further the reasons for wearing the badge were not of the same contractual or normative order as the rights of the
employer to determine what was required by way of grooming thus the appeal was allowed - Appeal Upheld - Burswood
Resort (Management) Ltd -v- Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch IAC 3 of 2000 - Industrial Appeal Court - Kennedy J./Anderson J./Owen J. - 01/08/00 – Hospitality....................................
1
Application for stay of proceedings in Matter No. CR159/1999 pending determination of Appeal - Appellant argued for a stay of
proceedings of the Decision of Full Bench until the determination of the appeal before IAC or further Order - Industrial Appeal
Court found that it was quite satisfied that the circumstances, as well as the balance of convenience justified the stay of
proceedings to be granted - Granted - Burswood Resort (Management) Ltd -v- Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch - IAC 3 of 2000 - Industrial Appeal Court - Kennedy J./Anderson
J./Owen J. - 01/08/00 – Hospitality...........................................................................................................................
Conference referred re additional public holiday - Applicant Union argued that the Respondent was bound by the City of Stirling
(Building Maintenance Section) Enterprise Agreement No AG 118 of 2000 which provided for an additional public holiday,
namely a union picnic day - Further Union argued that it attempted to seek discussions with Respondent to schedule a date
when the workers could take that holiday - Respondent argued that it had refused to meet with the Union because of its
assertion that the inclusion of the Union's picnic day was a mistake and that it was therefore not bound to abide by the terms of
the agreement - Commission found that there was a genuine mistake made and that the mistake was contained in the registered
document - Dismissed - The Western Australian Builders' Labourers, Painters & Plasterers Union of Workers -v- City of
Stirling - CR 200 of 2000 - GREGOR C - Local Government........................................................................................
WORKERS COMPENSATION
Conference referred re termination of employment - Applicant Union argued that the termination of Applicant was harsh, oppressive
and unfair and contrary to s.84AA of the Workers Compensation Act, s.41 of the Minimum Conditions of Employment Act
and Clause 34 of the Burswood International Resort Casino Employees Industrial Agreement 2000 - Further, that the
Respondent's action was taken substantially because Applicant was the President of (BRUE) and was being discriminated
against and the process and planning for his termination was flawed in that it was not shared with him and he was not trained
to apply for other positions nor did the Company sought to find him an alternative position - Respondent argued that with the
arrival of a new CEO, and constraint on the budget, the managers were required to review their operations and, subsequently
the manager Environmental Services made changes to his operation which impacted on the Applicant's duties - Further,
Applicant was to be terminated unless he found suitable alternative position, as he could not fulfil the requirements of his
original contract as an Environmental Systems Attendant due to his injury - Commission reviewed authorities, Acts and found
on evidence that it was plausible and more likely that the Applicant's duties were diminished due to a legitimate drive for
efficiency, that there had been no discrimination due to him being a delegate and that evidence proved that his duties had not
been cut because of this - Commission exercised its judgement according to equity, good conscience and the substantial merits
of the case and found that, to so swiftly terminate Applicant's employment if he himself does not find an alternative position,
particularly given the spirit of s.84AA, would be harsh and unfair - Further, the Respondent should have engaged in a fuller
exploration of options for Applicant and recommended that this take some months including appropriate training - Ordered
Accordingly - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Burswood
Resort (Management) Ltd - CR 350 of 2000 - WOOD,C - 02/02/01 - Accommodatn, Cafes&Restaurants..............................
Complaint re unfair dismissal and breach of Workplace Agreement - Complainant argued that he was unfairly dismissed contrary to
the provisions of the Workplace Agreements Act 1993 - Defendant argued that Complainant failed to mention on the preplacement medical examination form of an incident resulting in an operation for injury to his right knee and again failed to
provide details of that injury and the subsequent arthroscopy on the workers compensation claim form - Further, the claim was
inconsistent with the notification of the earlier report that he had injured his right knee when, in fact, on that occasion he
reported that he had injured his left knee - Industrial Magistrate found that omissions made by the Complainant were not such
that Defendant had no other remedy, that his non-reporting did not endanger the safety of the workplace, that on balance
dismissal was unfair in all the circumstances and ordered Defendant to pay compensation to the Complainant - Reasons for
Decision Issued - Mr SD Oxtoby -v- Viceroy Australia Bounty (Victoria) Pty Ltd (ACN 089 020 860) - CP 219 of 2000 Industrial Magistrate - Tarr IM - 18/01/01 .................................................................................................................
Complaint re breach and enforcement of Award and Minimum Conditions of Employment Act - Complainant argued that Defendant
failed to pay annual leave, sick leave and overtime - Complainant argued that Defendant had initiated and in effect orchestrated
the termination so that it could be released from the obligations of Workers' Compensation and Rehabilitation Act and that
entitlements accrued whilst on workers' compensation should be paid - Defendant argued and disputed that it had unilaterally
terminated Complainant's employment at all, it argued that Complainant resigned from his position to take up employment
with another employer as a security officer - Magistrate found that the parties terminated company on mutual agreement and
the entitlements for annual leave, sick leave and payment in lieu of notice were not made out - Magistrate found that
Complainant was entitled to unpaid overtime as proven because Defendant could not offset overaward and production bonuses
payments made for a particular purpose against overtime payments - Proven in Part - Mr PA Jones -v- Barminco Pty Ltd - CP
38,212 of 2000 - Industrial Magistrate - Cicchini IM - 02/05/01 - Services to Mining.........................................................
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WORKPLACE AGREEMENT
Conference referred re illegal disciplinary action - Applicant union challenged the veracity of the written "final warning" issued by
Respondent to its member and denied that its member was guilty of intimidating behaviour towards fellow employees Further, Applicant Union submitted that the conduct which led to the "final warning" should be seen in the context of industrial
action over what was a very sensitive issue in the Respondent's workplaces - Applicant Union sought an Order directing
Respondent to rescind the "final warning" - Respondent argued that an investigation carried out during the course of the
industrial action concluded that the union member was guilty of "intimidating behaviours and of abusive language" and as a
consequence he was issued with the "final warning" - Further, Respondent argued that the union's member was in breach of the
"BHP Iron Ore Non- Harassment Policy" - Commission found the union member's conduct, at least in the car-park, constituted
harassment if not also intimidation of the employees to whom he directed his abuse - Commission further found in all
circumstances, particularly having regard to union member's prior good record, the nature of and the circumstances in which
the transgressions complained of were committed, that it would not be unreasonable if he was warned that should he be guilty
of any further instances of intimidatory and/or threatening behaviour inconsistent with the Respondent's Non-Harassment
Policy, his employment was liable to be terminated - Upheld - COMM, ELECTRIC, ELECT, ENERGY -v- BHP Iron Ore CR 20 of 2000 - FIELDING C - 29/09/00 - Iron Ore....................................................................................................
Complaint re Breach of Workplace Agreement Act - Complainant argued that the Defendant unfairly, harshly or oppressively
terminated the employment contrary to the provisions implied in the workplace agreement - Complainant argued that at a
meeting at which he was dismissed he asked whether he was being accused of stealing and he was told he was not - Defendant
argued that the Complainant was not dismissed but, asked to explain the discrepancies that were recorded on the til and
computer printouts, then the Complainant was given an opportunity to think about it and the actions taken by the Complainant
was of resignation and this was supported by his lack of response - Industrial Magistrate found that on the evidence he could
not conclude whether there was a dismissal or a resignation but on the evidence the Complainant had not established he was
unfairly dismissed and the complaint not proved - Dismissed - Mr CJ Guerrini -v- Modillion Holding P/L - CP 272 of 2000 Industrial Magistrate - Cicchini IM - 07/03/01 - Services to Transport.............................................................................
Complaint re unfair dismissal and breach of Workplace Agreement - Complainant argued that he was unfairly dismissed contrary to
the provisions of the Workplace Agreements Act 1993 - Defendant argued that Complainant failed to mention on the preplacement medical examination form of an incident resulting in an operation for injury to his right knee and again failed to
provide details of that injury and the subsequent arthroscopy on the workers compensation claim form - Further, the claim was
inconsistent with the notification of the earlier report that he had injured his right knee when, in fact, on that occasion he
reported that he had injured his left knee - Industrial Magistrate found that omissions made by the Complainant were not such
that Defendant had no other remedy, that his non-reporting did not endanger the safety of the workplace, that on balance
dismissal was unfair in all the circumstances and ordered Defendant to pay compensation to the Complainant - Reasons for
Decision Issued - Mr SD Oxtoby -v- Viceroy Australia Bounty (Victoria) Pty Ltd (ACN 089 020 860) - CP 219 of 2000 Industrial Magistrate - Tarr IM - 18/01/01 .................................................................................................................
Complaint re breach of Workplace Agreements Act 1993 - Complainant argued that he was unfairly dismissed without warning or
valid reason and sought compensation on the basis that it was impracticable to re-employ or reinstate him given that he has
now found alternative employment - Defendant denied that it unfairly dismissed complainant and argued that it simply
exercised its right under the probation clause of the workplace agreement not to continue with complainant's employment Industrial Magistrate found that complainant was terminated without any proper verbal or written warnings and without proper
notice, that the probationary term of contract was simply used to justify complainant's dismissal and accordingly, complainant's
claim alleging unfair dismissal was made out by reason of lack of procedural fairness as well as on the substantive merits of
the case - Further, IM found that no documentation or pay slips have been produced and there has been no evidence to show
exact hours worked during the relevant period, therefore complainant had failed to establish his claim regarding compensation
- Reason for Decision Issued - Mr M Rea -v- Canon Foods Pty Ltd - CP 226 of 2000 - Industrial Magistrate - Cicchini IM 21/02/01 – Retailing..............................................................................................................................................
Application re unfair dismissal and contractual entitlements - Applicant argued dismissal was unfair because he would not sign a
workplace agreement - Respondent argued on evidence that the workplace agreement had nothing to do with the dismissal as
such - Commission found that the Applicant was dismissed as a result of the conversation between it and the Respondent and
the issues raised by the Respondent as to the reasons for the dismissal were at least arguably valid - Further, that Applicant's
lack of any positive response in relation to the Victoria traffic incident at the time in the context of the other issues raised by
the Respondent led the Commission to conclude that the Applicant had not persuaded it that his dismissal was unfair Dismissed - Mr MJ Carberry -v- TJ & HP Abbott Transport - APPL 1403 of 2000 - BEECH C - 09/03/01 – Transport............
Complaint re Breach of Workplace Agreement Act 1993 - Complainant argued that he was unfairly, harshly or oppressively dismissed
and sought reinstatement or compensation and recovery of costs - Defendant argued that complainant’s performance and
conduct constituted serious breaches of his contract of employment, which justified his dismissal - Industrial Magistrate found
on evidence that complainant acted in an honest, open and frank way with respect to the formation of his prospective
counselling business - IM further found that defendant failed to call witnesses to substantiate claims to discharge its
evidentiary burden concerning the issue, that there was no foundation for the termination of complainant's employment, and
that on balance, complainant was unfairly dismissed - IM found that as reinstatement was not a realistic option, complainant
was entitled to recover lost earnings - Proven - Mr PJ Moss -v- Serenity Lodge Inc - CP 216 of 1999 - Industrial Magistrate Cicchini IM - 07/12/00 - Community Services............................................................................................................
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APPENDIX I
COMPLAINTS
The Industrial Magistrate, during the six months ended June 30, 2001, dealt with the under mentioned complaints for breaches of Awards
or Industrial Agreements or breach of the Industrial Relations Act 1979, Minimum Conditions of Employment Act 1993, the Workplace
Agreements Act 1993, or the Regulations made there under. The decision of the Magistrate is briefly noted, but those cases involving
points of particular interest or importance are more fully reported.
No. of complaint

Complainant

Defendant

Nature of Breach

Decision

Fine

105-108/1998

AUSTRALIAN LIQUOR,
HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, W.A BRANCH

FALCON INVESTIGATIONS
AND SECURITY PTY LTD

Breach of Award
No.A25 of 1981

8/03/01

166/1999

TRANSPORT WORKERS’
UNION OF AUSTRALIA,
INDUSTRIAL UNION OF
WORKERS, WESTERN
AUSTRALIAN BRANCH

EASTERN GOLDFIELDS
TRANSPORT BOARD

Breach of Award No.23
of 1976

12/01/01

Discontinued

208/1999

IAIN DISON

REEVES WIRELINE SERVICES
(AUSTRALIA) PTY LTD

Long Service Leave Act
1958

14/06/01

Discontinued

210/1999

TRANSPORT WORKERS’
UNION OF AUSTRALIA,
INDUSTRIAL UNION OF
WORKERS, WESTERN
AUSTRALIAN BRANCH

M&J MITCHELL PTY LTD &
MITCHELL NOMINEES (AUST)
PTY LTD

State Award Breach
(Award No.10 of 1961)

17/05/01

Discontinued

212/1999

TRANSPORT WORKERS’
UNION OF AUSTRALIA,
INDUSTRIAL UNION OF
WORKERS, WESTERN
AUSTRALIAN BRANCH

M&J MITCHELL PTY LTD &
MITCHELL NOMINEES (AUST)
PTY LTD

State Award Breach
(Award No.10 of 1961)

17/05/01

Discontinued

213/1999

TRANSPORT WORKERS’
UNION OF AUSTRALIA,
INDUSTRIAL UNION OF
WORKERS, WESTERN
AUSTRALIAN BRANCH

M&J MITCHELL PTY LTD &
MITCHELL NOMINEES (AUST)
PTY LTD

State Award Breach
(Award No.10 of 1961)

17/05/01

Discontinued

215/1999

IVAN PRAKASH MENON

SRENITY LODGE INC

Workplace Agreement
Act No 98/14762.006

12/02/01

Discontinued

217/1999

ELIZABETH ANN SABELLA

SERENITY LODGE INC

Workplace Agreements
Act No. 98/14762.008

12/02/01

Discontinued

239/1999

THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS,
PAINTER & PLASTERERS
UNION OF WORKERS

SANDPATH PTY LTD TRADING
AS WALSH’S GLASS &
GLAZING SERVICES

State Award Breach

02/02/01

Discontinued

6/2000

JOHN BUKTENICA

SEALANES (1985) PTY LTD

State Award Breach –
Award No.R32 of 1976

16/03/01

Discontinued

10/2000

WARWICK ROBERT JOHN
KELLY

MINISTER FOR EDUCATION

State Award Breach

31/01/01

Discontinued

13-17/2000

AUSTRALIAN LIQUOR,
HOSPITALITY &
MASISCELLANEOUS
WORKERS UNION

BARACUDA ENTERPRISES P/L
& ANDREW PAUL HERRMANN
T/A SILVER SECURITY
SERVICES

State Award Breach

13/03/00

Memorandum
of Consent

18/2000

CONSTRUCTION, FORESTRY,
MINING AND ENERGY
UNION

ALLEN WARREN TRADING AS
AUSSIE CHERRYPICKER HIRE

Workplace Relations Act
1996 – Mobile Crane
Hiring Award 1998

30/05/01

Discontinued

38/2000

PAUL ANTHONY JONES

BARMINCO PTY LTD

Minimum Conditions of
Employment Act 1993

2/05/00

$200.00 payable
to the
Complainant

51/00

ALAN EBERT

KADDIE PTY LTD TRADING AS
MANIA-NICHOLSON

Long Service Leave Act
1958

3/05/01

Discontinued

53/2000

KIM FRANCIS COLEMAN

KULIN INDUSTRIES PTY LTD

Workplace Agreements
Act 1993

12/03/01

Discontinued

82/2000

JODI ANN HOFFMANN

WESTERN AUSTRALIAN
ABORIGINAL MEDIA
ASSOCIATION

Enforce s.29 of
Commission

11/05/00

Proven

92/2000

TRANSPORT WORKERS’
UNION OF AUSTRALIA,
INDUSTRIAL UNION OF
WORKERS, WESTERN
AUSTRALIAN BRANCH

LUNN ENTERPRISES PTY LTD

State Award Breach –
Transport Workers’
General Award

12/06/01

Discontinued

102/2000

LARS STABEHL LOHSE

MACMAHON UNDERGROUND

Workplace Agreements
Act 1993

9/03/01

Discontinued

(2)

Cost

Wages

$2,500
payable to
the
Defendant
by the
Complainant

$52.00
payable to
the
Complainant

11,300.00
payable to
the
Complainant

$44.20
payable to
the
Complainant

$905.84 plus
interest at the
rate of 6%
from 3/02/00
to 2/05/01
payable to
the
Complainant

$16,427.80
payable by
Defendant to
Complainant

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
COMPLAINTS— continued
No. of complaint

Complainant

Defendant

Nature of Breach

Decision

Fine

108/2000

CONSTRUCTION, FORESTRY,
MINING AND ENERGY
UNION

ALLEN WARREN T/A AUSSIE
CHERRYPICKER HIRE

Workplace Relations Act
1996 – Mobile Crane
Hiring Award 1988

30/05/01

Discontinued

147/2000

PETER JULIAN HAYWARD

BYRNECUT-RUC MINING
CONTRACTORS

Workplace Agreements
Act 1993

25/01/01

Dismissed

152/2000

TRANSPORT WORKERS’
UNION OF AUSTRALIA,
INDUSTRIAL UNION OF
WORKERS, WESTERN
AUSTRALIAN BRANCH

OCCASIONS PTY LTD

State Award Breach –
Transport Workers’
(Passenger Vehicles)
Award R47 of 1978

12/2/01

Discontinued

161/2000

ARMANDO LA GUIDARA

ANTONINO TRIPOLITANO

State Award Breach –
Award No.R14 of 1978

17/05/01

Dismissed

163/2000

STUART BAILEY

FALCON INVESTIGATIONS
AND SECURITY PTY LTD (056
510 608)

Security Officers (WA)
Interim Award 1996

23/01/01

Discontinued

178/2000

THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS,
PAINTERS & PLASTERERS
UNION OF WORKERS

PROJECT TILE FIXING PTY LTD

Building Trades
(Construction) Award
1987 (R.18 of1978)

23/04/01

Memorandum
of Consent

179/2000

THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS,
PAINTERS & PLASTERERS
UNION OF WORKERS

SANDPATH PTY LTD

State Agreement Breach
(AG. No.156 of 1998)

17/05/01

Discontinued

183/2000

STEVEN WILLIAM
CARMICHAEL

WESTRAC EQUIPMENT PTY
LTD

Workplace Agreements
Act 1993

9/03/01

Discontinued

203/2000

CATHERINE MARY-ELIZA
LOCKHART

JETSTYLE PTY LTD AS
TRUSTEE FOR THE PETERS
FAMILY TRUST T/A OAKFORD
TRADERS

Workplace Agreements
Act 1993

15/03/01

Discontinued

204/2000

GREGORY LOGAN-SCALES

SUTTON INVESTMENTS PTY
LTD

Minimum Conditions of
Employment Act 1993

6/06/01

Discontinued

205/2000

CHRISTOPHER READ

THE PARLIAMENTARY
COMMISSIONER FOR
ADMINISTRATIVE
INVESTIGATIONS

Workplace Agreements
Act 1993

23/05/01

Discontinued

206/2000

SERGEI YUKHNEVICH

KIMBERLY HEALTH SERVICE

Workplace Agreements
Act 1993

21/3/01

Orders by
Consent

208/2000

RICHARD ANDREW
HAWKINS

ROGER BROCK

Enforcement of a
Commission Order

25/10/00

$200.00 payable
by the
Defendant to the
Complainant

209/2000

HOWARD WILLIAM
GILLELAND

MONADELPHOUS
ENGINEERING ASSOCIATES
PTY LTD

Workplace Agreements
Act 1993

03/01/01

Discontinued

212/2000

WARRICK JAMES JONES

SAINT BARBARA MINES LTD

Workplace Agreements
Act 1993

5/06/01

Discontinued

213/2000

ALAN EBERT

KADDIE PTY LTD TRADING AS
MANIA-NICHOLSON

State Award Breach –
Metal Trades Award
(Award No.13 of 1965)

3/05/01

Discontinued

219/2000

STEPHEN DENNIS OXTOBY

BOUNTY (VICTORIA) PTY LTD

Workplace Agreements
Act 1993

18/01/01

Proven

221/2000

NEVILLE CECIL PETERS

RADARN PTY LTD

Workplace Relations Act
1996 – Plumbing
Industry (QLD & WA)
Award 1997

10/05/01

Proven – Orders
by Consent

223/2000

ANDREW CHARLES GRAY

ADMIN COMMUNICATION
SERVICES PTY LTD

State Award Breach

05/02/01

Discontinued

224/2000

THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS,
PAINTERS & PLASTERERS
UNION OF WORKERS

MANNOR HOLDINGS PTY LTD
TRADING AS MURPHY PLANT
HIRE

Award No.14 of 1978

18/01/01

Discontinued

226/2000

MICHAEL REA

CANON FOODS PTY LTD

Workplace Agreements
Act 1993

21/02/01

Proven

229/2000

MALCOM GARBIN

ERTECH PTY LTD

Workplace Relations Act
1996

16/05/01

Discontinued

(3)

Cost

Wages

$89.20
payable by
the
Defendant to
the
Complainant

$1200.00
payable by
the
Defendant to
the
Complainant

$6,394.45
payable by
the
Defendant to
the
Complainant
$44.20
payable by
Defendant to
Complainant

$2341.85
payable by
Defendant to
Complainant

$1920.00
payable by
the
Defendant to
the
Complainant

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
COMPLAINTS— continued
No. of complaint

Complainant

Defendant

Nature of Breach

Decision

Fine

230/2000

JOHN JAMES MCINERNEY

DE CAMPO PTY LTD TRADING
AS DE CAMPO BAKERY

State Award Breach –
Bakers (Metropolitan)
Award – Award No.13
of 1987

16/03/01

Discontinued

231/2000

JOHN JAMES MCINERNEY

DE CAMPO PTY LTD TRADING
AS DE CAMPO FLOUR MILLING
COMPANY

Workplace Relations Act
1996

16/03/01

Discontinued

235/2000

ROSS FEAKES

FFE/JSE GROUP/QUELL FIRE &
SAFETY

Workplace Agreements
Act 1993

04/01/01

Discontinued

240/2000

CONSTRUCTION, MINING,
ENERGY, TIMBERYARDS,
SAWMILLS AND
WOODWORKERS UNION OF
AUSTRALIA

REGINALD LESLIE
KERNAGHAN AND MARGRETA
ALINE KERNAGHAN TRADING
AS KERNAGHAN’S JOINERY
AND CABINET MAKERS

State Award Breach –
Award No.R14 of 1978

11/01/01

$200.00 payable
by the
Defendant to
Complainant

241/2000

SERGEI YUKHNEVICH

KIMBERLY HEALTH SERVICES

Workplace Agreements
Act 1993

21/3/01

Orders by
Consent

258/2000

KATHERINE ELISA BENNETT

OCEANFAST PTY LTD

Workplace Agreements
Act 1993

21/5/01

Discontinued

242/2000

B.P. REFINERY (KWINANA
PTY LTD

BARRIE MILES DRAKE

Enforce s29 order of the
Commission

15/3/01

Discontinued

245/2000

GERARD EUGENE CORGAT

BYRNECUT MINING PTY LTD

Workplace Agreements
Act 1993

01/02/01

Discontinued

260/00

AUSTRALIAN LIQUOR,
HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN
AUSTRALIAN BRANCH

CHERRY COURT CHILD CARE
CENTRE PTY LTD

State Award Breach –
Children Services
Private Award (Award
No. A10 of 1990)

11/04/01

Discontinued

262/2000

JAMES LUKEY,
DEPARTMENT OF
PRODUCTIVITY AND
LABOUR RELATIONS

PACIFIC INDUSTRIAL
COMPANY (WA) PTY LTD

State Award Breach –
Award No.10 of 1961

8/03/01

Discontinued

263/2000

BREE FARANDA

CLAREMONT DAY NURSERY

State Award Breach –
Children Services Award

19/03/01

Discontinued

272/2000

CHRISTOPHER JOHN
GUERRINI

MODILLION HOLDINGS P/L

Workplace Agreements
Act 1993

7/3/01

Dismissed –
Complaint not
proven

275/2000

DAVID GRAHAM,
DEPARTMENT OF
PRODUCTIVITY AND
LABOUR RELATIONS

JACK (JACOB) BUYING

State Award Breach –
Award No. 9 of 1971

21/3/01

Withdrawn

276/2000

DAVID GRAHAM,
DEPARTMENT OF
PRODUCTIVITY AND
LABOUR RELATIONS

JACK (JACOB) BUYING

State Award Breach –
Award No. 9 of 1971

21/3/01

Withdrawn

277/2000

AUSTRALIAN LIQUOR,
HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WA BRANCH

ANDREW PAUL HERRMANN

Security Officers Award
(Award No.A25 of
1981)

04/01/01

$4160 payable
by the
Defendant to the
Complainant

(4)

Cost

Wages

$114.50
payable by
the
Defendant to
Complainant

$108.30
payable by
the
Defendant to
the
Complainant

$8054.60 +
$111.14
interest
(calculated
from
13/10/00 to
4/01/01
inclusive)
payable by
the
Defendant to
the
Complainant

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
COMPLAINTS— continued
No. of complaint
280/2000

Complainant
JOEDY WILLIAM
GREENHALGH

Defendant

Nature of Breach

BUON AMICI WA PTY LTD

Enforce s.29 Order of
the Commission

Decision
03/05/01

Fine

Cost

Wages

$200 payable
by the
Defendant to the
Complainant

$121.00
payable by
the
Defendant to
the
Complainant

$14,897
payable by
the
Defendant to
the
Complainant
Interest –
The
Defendant to
pay the
Complainant
interest on
the sum of
$19,897 at
the rate of
6% from 6
June, 2000 to
and including
20
December,
2000, and
further; the
Defendant to
pay the
Complainant
interest on
the sum of
$14,897 at
the rate of
6% from 21
December,
2000 to and
including 3
May, 2001.

283/2000

BRIAN R MILLER

FALAREN PTY LTD T/A NORTH
WANEROO TRAVEL STOP

Workplace Agreements
Act 1993

19/02/01

Discontinued

287/2000

ANALEM ASSEFA

MANO HILL PTY LTD

Workplace Agreements
Act 1993

17/01/01

Discontinued

288/2000

GARY JOHN FALZUN

GRAEME ROBERTSON (THE
CHIEF EXECUTIVE OF
AGRICULTURE WA)

Workplace Agreements
Act 1993

17/01/01

Dismissed – No
case

289/2000

JOHN VILLANI

PLANET WORLD PTY LTD

Long Service Leave Act
1958

4/04/01

Discontinued

295/2000

JAMES LUKEY,
DEPARTMENT OF
PRODUCTIVITY AND
LABOUR RELATIONS

PACIFIC INDUSTRIAL
COMPANY (WA) PTY LTD

State Award Breach –
Award No. 10 of 1961

8/03/01

Discontinued

296/2000

SHARON MARIE HOWE

BLUM HOLDINGS PTY T/A
GEPRO

Workplace Agreements
Act 1993

15/02/01

Discontinued

297/2000

THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS,
PAINTERS AND PLASTERERS
UNION OF WORKERS

CLOISTERS SECURITIES PTY
LTD TRADING AS BLUE
COLLAR PEOPLE

State Award Breach
(Award No. R14 of
1978)

28/03/01

Dismissed

299/2000

DAVID GRAHAM,
DEPARTMENT OF
PRODUCTIVITY AND
LABOUT RELATIONS

WILLIAM BUYING

State Award Breach –
Award No. 9 of 1971

21/3/01

Withdrawn

300/2000

DAVID GRAHAM,
DEPARTMENT OF
PRODUCTIVITY AND
LABOUT RELATIONS

WILLIAM BUYING

State Award Breach –
Award No. 9 of 1971

21/3/01

Withdrawn

303/2000

AUSTRALIAN LIQUOR,
HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN
AUSTRALIAN BRANCH

NETWORK REALTY PTY LTD
(ACN 009 039 203)

State Award Breach
(Award No.A10 of
1990)

21/02/01

Caution imposed

307/2000

JAMES MYINTAYE

JOHN W RYAN SECUREFORCE
WA PTY LTD

Workplace Agreements
Act 1993

27/03/01

Discontinued

309/2000

WALTER DIXON

CATERPILLAR OF AUSTRALIA
LTD

Workplace Agreements
Act 1993

19/04/01

Discontinued

310/2000

DESMOND ANTHONY KANE

BARRY MATTHEW,
COMMISSIONER OF POLICE

Workplace Agreements
Act 1993

13/02/01

Discontinued

311/2000

AUSTRALIAN LIQUOR,
HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN
AUSTRALIAN BRANCH

TENUM NOMINEES PTY LTD
(CAN 009 025 165)

State Award Breach
(Award No.8 of 1968)

12/3/01

Discontinued

312/2000

LEE-ANNE KAY EADES

ORANA HOUSE INC

Workplace Agreements
Act 1993

29/01/01

Discontinued

(5)

$100 payable
to the
Defendant
by the
Complainant

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
COMPLAINTS— continued
No. of complaint

Complainant

Defendant

Nature of Breach

Decision

Fine

314/2000

DOMENICO DE VANNA

AUSTAL SHIPS PTY LTD

Workplace Agreements
Act 1993 (Workplace
Agreement
No.002179.002)

16/01/01

Discontinued

319/2000

SEAN GLANVILLE

CENTRAL WEST COLLEGE OF
TAFE (GOVERNING COUNCIL
OF)

Workplace Agreements
Act 1993 (Workplace
Agreement
No.00/19655.010)

2/05/01

Discontinued

320/2000

JENNIFER MARY HEPPER

CURTIN UNIVERSITY OF
TECHNOLOGY

Curtin University of
Technology General
Staff Enterprise
Agreement 1997 (C
No.60712/98)

6/3/01

Discontinued

323/00

MALCOM ERNEST GUY

DEFENSE SHIELD PTY LTD

Enforcement of s.29
order of Commission

11/04/01

327/2000

COMMUNICATIONS,
ELECTRICAL, ELECTRONIC,
ENERGY, INFORMATION,
POSTAL, PLUMBING, AND
ALLIED WORKERS UNION OF
AUSTRALIA, ENGINEERING
AND ELECTRICAL DIVISION,
WA BRANCH

SHEENAN FAMILY TRUST
TRADING FOR BRENDAN AND
KATHRYN SHEENEN T/A BW
SHEENEN ELECTRICAL
SERVICES

State Award Breach –
Electrical Contracting
Industry Award R22 of
1978

12/3/01

Discontinued

329/2000

JANE GARDE

GREG AND SELINA
FREDERICKS T/A NULOOK
BIOLOGICS & NULOOK
NATUROPATHIC

Workplace Agreements
Act 1993

16/03/01

Discontinued

330/2000

IRIS MAY HILL

PAUL CROWLEY AND MARY
CROWLEY T/AS CHATEAU LA
MER MOTOR LODGE

Long Service Leave Act
1958

22/05/01

Discontinued

331/2000

SCOTT CHARLES CLEMENT

THE SCENTED ROSE
RESTAURANT

State Award Breach

01/02/01

Discontinued

332/2000

JUSTEN MARK PAGES

ATLAS GROUP PTY LTD

Workplace Agreements
Act 1993

05/02/01

Discontinued

333/2000

THE WEST AUSTRALIAN
HAIRDRESSERS’ AND
WIGMAKERS’ EMPLOYEES’
UNION OF WORKERS

BRETTNEY FARQUHAR T/AS
BRETTNEY’S HAIR & BEAUTY
STUDIO

State Award Breach –
Award No. A 32 of 1988

8/03/01

Discontinued

335/2000

JOSE PEDRO FERREIRA

AUSCLAD INDUSTRIES PTY
LTD

Workplace Agreements
Act 1993 (No.
99/16196.004)

23/05/01

Discontinued

336/2000

BRIAN GEORGE GUNN

CORPS OF COMMISSIONARIES

Workplace Agreement
Act 1993 No.
0011416001

01/03/01

Discontinued

3/2001

STEVEN BAYLEY

WESTBURY HOLDINGS PTY
LTD T/F WH UNIT TRUST T/A
SERVICE GROUP AUSTRALIA

Workplace Agreements
Act 1993 No.
00/15220/002

2/3/2001

Discontinued

4/2001

ANA CLELIA MENEDEZ

QUIRK CORPORATE PTY LTD

Workplace Agreements
Act 1993

27/02/01

Discontinued

6/2001

RONALD CHAPMAN

GOLDASIA PTY LTD T/A THE
GOLD NUGGET CAFÉ

Enforce s.29 Order

11/01/01

Discontinued

7/2001

AMY YOUNG

MINISTER FOR
ENVIRONMENTAL
PROTECTION

Workplace Agreements
Act 1993

14/06/01

Discontinued

8/2001

BEN HOA MOTU

M&B SALES PTY LTD

Workplace Agreements
Act 1993

6/04/01

Discontinued

9/2001

PAULINE WILHEMINA DE
BOER

THIRD AVENUE SURGERY

Minimum Conditions of
Employment Act 1993

6/04/01

Discontinued

11/2001

FRANK ELWYN HUGHES

MAX WIMBRIDGE, MANDURAH
TAXIS PTY LTD

Workplace Agreements
Act 1993 (Prosecution
Jurisdiction)

28/06/01

Discontinued

13/2001

JACQUELINE PATRICIA
DEAN

MAX WIMBRIDGE, MANDURAH
TAXIS PTY LTD

Workplace Agreements
Act 1993 (Prosecution
Jurisdiction)

28/06/01

Discontinued

14/2001

DIANE LEE ORMEROD

MAX WIMBRIDGE, MANDURAH
TAXIS PTY LTD

Workplace Agreements
Act 1993 (Prosecution
Jurisdiction)

28/06/01

Discontinued

Cost

Wages

$22,095.69
payable by
the
Defendant to
the
Complainant

CLAIMS – INDUSTRIAL MAGISTRATE’S COURT (GENERAL JURSIDICTION) REGULATIONS 2000
Claim No.

Claimant

Respondent

Legislation Breached

(6)

Date of
Order

Fines

Costs

Wages

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
COMPLAINTS— continued
Claim No.

Claimant

Respondent

Legislation Breached

Date of
Order

Fines

M2/2001

PAUL BLOMME

EDUCATION DEPARTMENT OF
WA

Public Sector Award
Breach

12/02/01

Discontinued

M 3/2001

JOHN IERACE

COUNTRYWIDE HOME LOANS

Minimum Conditions of
Employment Act 1993

24/01/01

Discontinued

M 4/2001

EMMANUEL B BLONDEL

WEFARMERS CSBP

Workplace Agreements
Act 1993

24/4/01

Discontinued

M 5/2001

ARTHUR SAMUEL HEEDES

WESTRALIAN PTY LTD

Workplace Agreements
Act 1993

13/06/01

Dismissed

M 7/2001

NICOLE OXFORD

MR LAURIE HEALY – PROJECT
OFFICE PARTITIONING

Industrial Relations Act
1979

8/03/01

Discontinued

M 8/2001

AGNES IMRE

MONIKA KOVESDI T/A FLORAL
OBSESSIONS

Enforcement of s.29
Order of Commission

26/04/01

Proven

M 9/2001

ANTONIO MARIO CAPRIOTTI

SPARTA NOMINEES PTY LTD
TRADING AS MARION
VILLAGE CELLARS

Workplace Agreements
Act 1993

28/05/01

Discontinued

M 13/2001

DIANE PILGRAM

A & B O’DONOHUE PTY LTD

Minimum Conditions of
Employment Act 1993

13/06/01

Discontinued

M 14/2001

COLIN ANDREE HAYWARD

KBD HAULAGE PTY LTD

Workplace Agreements
Act 1993

6/06/01

Dismissed

M 16/2001

THE WESTERN AUSTRALIAN
BUILDERS’, LABOURERS,
PAINTERS AND PLASTERERS
UNION OF WORKERS

AUSTRALIAN GYPSUM
INDUSTRIES PTY LTD

State Award Breach –
Building Trades
(Construction) Award
1987

15/6/01

Discontinued

M 18/2001

STEVEN MICHAEL WALKER

DERBY BUSINESS ENTERPRISE
CENTRE

Workplace Agreements
Act 1993

15/03/01

Discontinued

M 19/2001

SHANE PINNEGAR

THE LUNCHING PAD PTY LTD
T/A THE MEZZONINE
RESTAURANT

Enforcement of s.29
Order

6/06/01

Default
Judgement

M 20/2001

RICHARD STRUNK

OSLECT PTY LTD CAN 094121
472 AS TRUSTEE OF THE
OSLECT NO.2 TRUST T/A
HARVEY NORMAN ELECTRICS

Workplace Agreements
Act 1993

27/4/01

Discontinued

M 22/2001

KENNETH MICHAEL NORRIS

BUNBURY BED PTY LTD

Workplace Agreements
Act 1993

11/5/01

Discontinued

M 24/2001

KRISTY DUTTON

ADRIAN DOMENY T/A EURO
AUTOMOTIVE SERVICES

Enforce s.29 Order of
Commission

28/02/01

Consent Orders

M 25/2001

KAIEN NATHAN GILBERT

LAKE KARRINYUP COUNTRY
CLUB

Workplace Agreements
Act 1993

16/03/01

Discontinued

M 26/2001

LEANNE MURRAY –
DEPARTMENT OF
PRODUCTIVITY AND
LABOUR RELATIONS

GAIL HULL

State Award Breach –
Hairdressers Award
No.A32 of 1989

16/05/01

Default
Judgement

M 28/2001

RONALD WAYNE BALLUCCI,
DEPARTMENT OF
PRODUCTIVITY AND
LABOUR RELATIONS

STEVEN SHAUN RANKIN T/A
ALL SOUTH WEST COAST
PLASTERERS

State Award Breach –
Building Trades
(Construction) Award
1987

6/06/01

Default
Judgement

M 29/2001

GREGORY JAMES
ARMSTRONG

CRUSHING & MINING
EQUIPMENT PTY LTD

Workplace Agreements
Act 1993

16/03/01

Discontinued

M 31/2001

GRAEME JAMES BUXTON

KYM PARKER (COMBAT PTY
LTD)

Minimum Conditions of
Employment Act 1993

22/05/01

Discontinued

M 33/2001

CAROLINE BADGER

PINNACLE SERVICES PTY LTD

Workplace Agreements
Act 1993

11/6/01

Discontinued

M 36/2001

KERRY LEE GLOVER

CARTER HOLT HARVEY TISSUE
AUSTRALIA P/L

State Award Breach

2/5/01

Discontinued

M 38/2001

MARGARET HELEN KEEGAN

L.N. PRICE & PARTNERS

Workplace Agreements
Act 1993

10/4/01

Discontinued

M 43/2001

THE AUSTRALIAN LIQUOR,
HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WA BRANCH

BURSWOOD RESORT
(MANAGEMENT) LTD

Enforce orders of the
Commission

15/05/01

Discontinued

M 46/2001

RAYMOND BENNETT

JJ SECURITY PTY LTD

Workplace Relations Act
1996

5/06/01

Discontinued

(7)

$750.00 payable
by Respondent
to Claimant

Costs

$40 payable
by
Respondent
to Claimant

Wages

$3,400 +
$102.84
Interest
payable by
Respondent
to Claimant

Respondent
to pay the
Claimant
$3,780.72

$40.00
payable to
the
Complainant

$1077.00 +
prejudgemen
t interest in
the sum of
$7.43

$1009.30
payable by
the
Respondent
to the
Claimant
$174.90
payable by
Respondent
to Claimant

$1961.49
payable by
Respondent
to Claimant

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
COMPLAINTS— continued
Claim No.

Claimant

Respondent

Legislation Breached

Date of
Order

Fines

M 47/2001

PAUL RAYMOND DANSON

CHUBB SECURITY HOLDINGS
AUSTRALIA LIMITED

Enforce orders of the
Commission

28/03/01

$500 payable
by the
Defendant to the
Claimant

M 48/01

FOREST PRODUCTS
FURNISHING & ALLIED
INDUSTRIES INDUSTRIAL
UNION OF WORKERS WA

BROJAY PTY LTD T/A GOSFORD
BLIND SUPPLIES & OTHER

State Award Breach –
Soft Furnishing Award
(A23 of 1982)

29/05/01

Discontinued

M 49/01

FOREST PRODUCTS
FURNISHING & ALLIED
INDUSTRIES INDUSTRIAL
UNION OF WORKERS

BROJAY PTY LTD T/A GOSFORD
BLIND SUPPLIES & OTHER

State Award Breach –
Soft Furnishing Award
(A23 of 1982)

29/05/01

Discontinued

M 50/2001

JOHN BERNARD McEWAN

W.M.C CENTRAL NORSEMAN
GOLD CORP

Workplace Agreements
Act 1993

18/05/01

Discontinued

M 51/2001

RAY BASSIN HANSEN

NOONGAR ENTERPRISE
ABORIGINAL CORPORATION

Enforcement of
Commission Order

17/05/01

Proven

M 55/2001

TERESA JULIE COLLIS

SCOTT FRANKEL

Workplace Agreements
Act 1993

6/04/01

Discontinued

M 56/2001

THE AUSTRALIAN WORKERS
UNION, WESTERN
AUSTRALIAN BRANCH,
INDUSTRIAL UNION OF
WORKERS

BARMINCO PTY LTD

Enforce s29 order of the
Commission

17/4/01

Discontinued

M 59/2001

TRANSPORT WORKERS’
UNION, WESTERN
AUSTRALIAN BRANCH,
INDUSTRIAL UNION OF
WORKERS

TULLAMORE HOLDINGS PTY
LTD

State Award Breach –
Transport Workers’
General Award

13/06/01

Discontinued

M 60/2001

TRANSPORT WORKERS’
UNION OF AUSTRALIA,
INDUSTRIAL UNION OF
WORKERS, WA

TULLAMORE HOLDINGS PTY
LTD

State Award Breach –
Transport Workers’
General Award

13/06/01

Discontinued

M 61/2001

TRANSPORT WORKERS’
UNION OF AUSTRALIA,
INDUSTRIAL UNION OF
WORKERS, WA

TULLAMORE HOLDINGS PTY
LTD

State Award Breach –
Transport Workers’
General Award

12/06/01

Discontinued

M 62/2001

TRANSPORT WORKERS’
UNION OF AUSTRALIA,
INDUSTRIAL UNION OF
WORKERS, WA

WENMAR PTY LTD

State Award Breach –
Transport Workers’
General Award

12/06/01

Discontinued

M 67/2001

KENNETH WILLIAM JOHN
IRELAND

GOLDFIELD CONTRACTORS
WA, PTY LTD

Workplace Agreements
Act 1993

15/5/01

Discontinued

M 68/2001

JAMES LESLIE BUTTERFIELD

POLLOCK NOMINEES PTY LTD

Enforcement of s.29
Order of Commission

17/05/01

$300 payable
by Respondent
to the Claimant

M 72/2001

DAMIEN CHANDLER-WONG

iiNET LIMITED

Workplace Agreements
Act 1993

17/05/01

Dismissed by
Consent

M 74/2001

ELIO GHILARDI

AUSTAL SHIPS PTY LTD

Workplace Agreements
Act 1993

26/06/01

Discontinued

M 75/2001

NATHAN HALES

PARAPLEGIC-QUADRIPLEGIC
ASSOCIATION OF WA INC.

Workplace Agreements
Act 1993

22/05/01

Discontinued

M 76/2001

GILLIAN SHRIVES

WHITESANDS TAVERN

Workplace Agreements
Act 1993

12/06/01

Discontinued

M 77/2001

ROY BATESON

CRUSHING & MINING
EQUIPMENT PTY LTD

Workplace Agreements
Act 1993

24/05/01

Discontinued

(8)

Costs

Wages

$28,000 +
interest of
$736 payable
by the
Defendant to
the
Complainant

$5,540
payable by
the
Respondent
to the
Claimant

No Order

$33,726.21
payable by
the
Respondent
to the
Claimant plus
interest on
$33,726.21 at
the rate of
6%pa
calculated
from 22/2/01
until 17/05/01
inclusive.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
COMPLAINTS— continued
Claim No.

Claimant

Respondent

Legislation Breached

Date of
Order

Fines

Costs

No Order

M 78/2001

DR MARGARET ANNE
ELFORD

KIM RUSSELL AND DR IAIN
RUSSELL

Workplace Agreements
Act 1993

14/06/01

Default
Judgement

M 80/2001

KAREN LEE BEVILAQUA

ALL SAINTS’ COLLEGE
PARENTS’ & FRIENDS’ SOCIETY
INCORPORATED

Industrial Relations Act
of 1979

23/05/01

Discontinued

M 85/2001

AMBER ELLEN HODGSON

JAYNE LEAHY & TELGO T/A
FARMER JACKS STRATTON

Workplace Agreements
Act 1993

14/06/01

Discontinued

M 86/2001

JOHN COLLIER –
DEPARTMENT OF
PRODUCTIVITY AND
LABOUR RELATIONS

BRADLEY RODMAN
HANKINSON, CARMEL MAREE
JAMES AND TONE N’ TAN
SALONS

Minimum Conditions of
Employment Act 1993

12/4/01

Discontinued

M 88/2001

ANDREW CALDER

ROB CARR PTY LTD

Workplace Agreements
Act 1993

8/6/01

Discontinued

M 89/2001

BRIAN LLEWELLYN GUINAN

CIAN SERVICES PTY LTD T/A
FASTWAY COURIERS (WA)

Minimum Conditions of
Employment Act 1993

9/5/01

Discontinued

M 90/2001

STEVEN NAIRN

KDB ENGINEERING PTY LTD

Workplace Agreements
Act 1993

13/6/01

Discontinued

M 92/2001

DAVID REID

CABLETECH ELECTRICAL

Workplace Agreements
Act 1993

18/6/01

Discontinued

M 95/2001

ELVIRA ALGERI

MORLEY CITY CHILD CARE

Workplace Agreements
Act 1993

18/6/01

Discontinued

M 96/2001

LYNNE MARGARET
BROOKES

ROBINSON PERSONNEL PTY
LTD

Industrial Relations Act
1979

20/06/01

Discontinued

M 97/2000

JOHN COLLIER –
DEPARTMENT OF
PRODUCTIVITY AND
LABOUR RELATIONS

D & M D’AGOSTINO NOMINEES
PTY LTD

State Award Breach –
Contract Cleaners’
Award 1986

11/04/01

Default
judgment

(9)

Respondent pay
a penalty
pursuant to
s83(2) of the
Industrial
Relations Act
1979 in the sum
of $250 to
Consolidated
Revenue Fund

Wages

Judgement
having been
ordered for
the Claimant
by default on
6 June 2001
damages are
hereby
assessed as
follows: Loss
of earnings
$19 336.00;
Prejudgement
interest:
$62.48;
Damages for
humiliation
and
embarrassm
ent:
$2000.00;
Loss of
annual leave
entitlements:
$3476.00;
TOTAL: $24
874. It is
ordered that
the
Respondents
do pay the
Claimant the
sum of $ 24
874.48 and it
is further
ordered that
the
Respondents
pay into the
relevant
superannuati
on fund the
outstanding
contributions
due from
October 1999
until 17
March 2001.

Judgment
entered by
default as
against the
Respondent
in the sum of
$607.25

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
COMPLAINTS— continued
Claim No.

Claimant

Respondent

Legislation Breached

Date of
Order

Fines

M 104/2001

BARBARA OLSZEWSKA

FREMANTLE KALEEYA
HOSPITAL

Workplace Relations Act
1996

20/06/01

Discontinued

M 106/2001

FREDERICK CARLISLE

MENTOR HOLDINGS PTY LTD
T/A SYMONDS ENGINEERING

State Award Breach –
Metal Trades (General)
Award – Award No.13
of 1965

12/06/01

Discontinued

M 110/2001

RYAN SAMUEL DONEGAN

WAVES SURFWEAR

Workplace Agreements
Act 1993

7/6/01

Discontinued

M 114/2001

RAELENE WOODWARD

TONY SADLER PTY LTD

State Award Breach –
Furniture Trades Award

14/06/01

Discontinued

M 115/2001

NICHOLAS RICHARD LYNAM

LATAGA PTY LTD T/A WESLEY
CD MEGASTORE

Enforcement Order of
the Commission

14/5/01

Discontinued

M 117/2001

TONY D’ANTUONO

FREMANTLE KALEEYA
HOSPITAL

Workplace Relations Act
1996

20/06/01

Discontinued

M 119/2001

CHRISTINE ROSS

GUMVIEW HOLDINGS PTY LTD
R.G. & R.A. HEARNE FOR
HEARNE FAMILY TRUST T/A
PINJARRA SUPERMARKET

Workplace Agreements
Act 1993

11/6/01

Discontinued

M 122/2001

DONALD F REPACHOLI

MATTHEW GOLLANT – AGRO
HOLDINGS LIMITED

Workplace Agreements
Act 1993

3/05/01

Memorandum
of Consent

M 125/2001

ALAN COOLING

WESERN AUSTRALIAN MINT

Workplace Agreements
Act 1993

23/05/01

Discontinued

M 127/2001

RUSSELL JOHN JAMESON

SKIPPER TRUCKS BELMONT

Minimum Conditions of
Employment Act 1993

13/06/01

Discontinued

M 132/2001

CHRISTINA MARIA BUTCHER

KEY GROUP

Workplace Agreements
Act 1993

21/06/01

Discontinued

M 133/2001

CAROLYN BADGER

PINNACLE SERVICES PTY LTD

Minimum Conditions of
Employment Act 1993

27/06/01

Discontinued

M 135/2001

THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS,
PAINTERS AND PLASTERERS
UNION OF WORKERS

FERO INDUSTRIES PTY LTD
TRADING AS FEROBLAST

Industrial Spraypainting
and Sandblasting Award
1991 (Award No.A33 of
1987)

21/06/01

Discontinued

M 137/2001

ARI ETELAAHO

AUSTAL SHIPS

State Award Breach –
Metal Trades Award

14/05/01

Discontinued

M 145/2001

MEGAN CHRISTIAN

ROSS MORGAN

Workplace Agreements
Act 1993

29/06/01

Discontinued

M 164/2001

KARINDA SMITH

GREENACRES CHILD CARE
CENTRE

Workplace Agreements
Act 1993

20/06/01

Discontinued

(10)

Costs

Wages

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

APPENDIX II
MINIMUM WAGE— AUSTRALIA
MINIMUM WEEKLY WAGE RATES UNDER AWARDS OF THE AUSTRALIAN CONCILIATION AND
ARBITRATION COMMISSION AND THE AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
Date of Operation (a)
Adult males—
1966— 11 July ....................................
1967— 1 July ......................................
1968— 25 October ..............................
1969— 19 December ...........................
1971— 1 January.................................
1972— 19 May ...................................
1973— 29 May ...................................
1974— 23 May ...................................
1975— 1 January.................................
15 May ...................................
1976— 15 February .............................
1 April ....................................
15 May ...................................
15 August................................
22 November ..........................
1977— 31 March ................................
24 May ...................................
22 August................................
12 December ...........................
1978— 28 February
7 June......................................
12 December ...........................
1979— 27 June....................................
1980— 4 January.................................
14 July ....................................
1981— 9 January.................................
7 May .....................................
1983— 6 October ................................
1984— 6 April ....................................
1985— 6 April ....................................
1985— 4 November ............................
*1986— 23 July ...................................
1997— 22 April (d) ............................
1998— 29 April (d) ............................
1999— 29 April (d) ............................
2000— 1 May (d) ...............................
2001— 2 May (d) ...............................

Amount ($)

36.55
37.55
38.90
42.40
46.40
51.50
60.10
68.10
76.10
80.10
88.20
93.20
96.00
98.50
100.70
106.40
108.40
110.60
112.30
114.00
115.50
120.10
123.90
129.50
134.90
139.90
144.90
151.10
157.30
161.38
167.50
171.37
359.40
373.40
385.40
400.40
413.40

Date of Operation
Adult females—
1974— 23 May ...................................
30 September (b).....................
1975— 1 January ................................
15 May ...................................
30 June (c) ..............................
18 September ..........................
1976— 15 February.............................
1 April ....................................
15 May ...................................
15 August................................
1977— 31 March ................................
24 May...................................
22 August................................
12 December...........................
1978— 28 February.............................
7 June .....................................
12 December...........................
1979— 27 June ...................................
1980— 4 January ................................
14 July ....................................
1981— 9 January ................................
7 May .....................................
1983— 6 October................................
1984— 6 April ....................................
1985— 6 April ....................................
1985— 4 November ............................
*1986— 23 July .....................................
1997— 22 April (d) ............................
1998— 29 April (d) ............................
1999— 29 April (d) ............................
2000— 1 May (d) ...............................
2001— 2 May (d) ...............................

Amount ($)

57.90
61.30
68.50
72.10
80.10
82.90
88.20
93.20
96.00
98.50
106.40
108.40
110.60
112.30
114.00
115.50
120.00
123.90
129.50
134.90
139.90
144.90
151.10
157.30
161.38
167.50
171.37
359.40
373.40
385.40
400.40
413.40

(a) Rates operative from beginning of first pay-period commencing on or after the date shown.
(b) Rate operative from the beginning of the pay-period in which 30 September occurs.
(c) Rate operative from the beginning of the pay-period in which 30 June occurs.
*(Editor’s Note: The National Wage case of December 1986 Print G64000 contained no increase in the minimum wage. The Full Bench of
the Australian Commission decided that the special needs of lower paid workers should be addressed through supplementary payments.)
(d) Amendment to operate from date of variation to award.

(10)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

APPENDIX III
MINIMUM WAGE— WESTERN AUSTRALIA
WEEKLY RATES FOR ADULT WORKERS UNDER APPROPRIATE AWARDS AND INDUSTRIAL
AGREEMENTS OF THE WESTERN AUSTRALIAN INDUSTRIAL COMMISSION.(c)

Date of Operation

Locality

Males

Published in
Industrial
Gazette

Females

26th October, 1970 ..................
26th October, 1971 ...................
26th June, 1972 .........................
8th June, 1973 ...........................
17th September, 1973................
31st May, 1974 .........................
1st May, 1975 ...........................
30th June, 1975 .........................
15th May, 1976.........................
15th August, 1976 (a) ................
15th November, 1976 (a) ..........

Whole of State.....
do..................
do..................
do..................
do..................
do..................
do..................
do..................
do..................
do..................
do..................

$
49.00
51.50
53.50
57.00
61.50
69.00
82.50
82.50
94.20
97.40
99.80

$
57.90
72.10
80.10
91.50
94.60
97.00

15th February, 1977 (a) .............
15th May, 1977 (a) ...................
15th August, 1977 (a) ................
29th December, 1977 ................
28th February, 1978 ..................
7th June, 1978 ...........................
12th December, 1978 ................
27th June, 1979 .........................
4th January, 1980 ......................
14th July, 1980..........................
9th January, 1981 ......................
7th May, 1981...........................
16th November, 1981................
7th February, 1983 ....................
6th October, 1983 .....................
6th April, 1984..........................
6th April, 1985..........................
4th November, 1985..................

do..................
do..................
do..................
do..................
do..................
do..................
do..................
do..................
do..................
do..................
do..................
do..................
do..................
do..................
do..................
do..................
do..................
do..................

106.40
108.80
111.40
114.10
116.90
118.30
123.00
126.90
132.60
138.20
143.30
148.50
151.20
169.80
182.40
189.90
194.80
202.20

103.60
106.00
108.60
111.20
114.00
115.50
120.10
123.90
129.50
134.90
139.90
144.90
151.20(b)
169.80
182.40
189.90
194.80
202.20

Vol.
50
51
52
53
53
54
55
55
56
56
56
57
57
57
57
58
58
58
59
59
60
60
61
61
61
63
63
64
65
66

1st July, 1986 ............................
10th March, 1987......................
5th February, 1988 ....................
9th September, 1988..................
1st October, 1989 ......................
24th September, 1991................
30th November, 1992................
14th November, 1997................
12th June, 1998 (d)....................
1st August 1999.........................
1st August 2000.........................

do..................
do..................
do..................
do..................
do..................
do..................
do..................
do..................
do..................
do..................
do..................

206.90
216.90
222.90
229.60
248.80
268.80
275.50
359.40
373.40
385.40
400.40

206.90
216.90
222.90
229.60
248.80
268.80
275.50
359.40
373.40
385.40
400.40

66
67
68
68
69
71
73
77
78
79
80

Page
825
1029
445
595
1081
411
535
535
788
1131
1789
7
7
7
7
111
471
927
7
1009
281
1327
153
847
1894
379
2207
847
657
4;
136
1139
435
949
2412
2913
2748
4
3177
2579
1847
3379

MINIMUM WEEKLY RATES OF PAY FOR ALL STATE ADULT EMPLOYEES UNDER THE MINIMUM
CONDITIONS OF EMPLOYMENT ACT 1993(c)
G.G. REFERENCE
DATE
PAGE
3rd December, 1993...................
do..................
275.50
275.50
3/12/93
6464
29th August, 1994 .....................
do..................
301.10
301.10
29/8/94
4465
29th September, 1995................
do..................
317.10
317.10
29/9/95
4697
29th October, 1996...................
do..................
332.00
332.00
29/10/96
5753
10th November, 1997................
do..................
335.00
335.00
10/11/97
6203
7th December, 1998 ..................
do..................
346.70
346.70
7/12/98
6545
1st March, 2000 ........................
do..................
368.00
368.00
1/3/00
1007
22nd March, 2001 .....................
do..................
400.40
400.40
22/3/01
1475
(a) Declaration by Commission - No General Order issued. Amendments to be made on application by parties.
(b) From 16th November, 1981 the Commission in Court Session announced that one minimum wage for adult employees regardless
of sex should apply.
(c) As of 1 December 1993 the setting of the Minimum Weekly Rates of Pay became the responsibility of the Minister for Labour
Relations under the Minimum Conditions of Employment Act 1993 as reported by order published in the Western Australian
Government Gazette and applies to all employees in the State.
(d) Statement of Principles— Amendment to be made on application of Parties
(11)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
GENERAL ORDERS OF THE COMMISSION—continued

APPENDIX IV

Date
Delivered

Description/
Commentary

Increase

Date of
Operation

Order
Number

Reference
Vol.
Page

Order
Number

Reference
Vol.
Page

GENERAL ORDERS OF THE COMMISSION†

1975-79 Industrial Arbitration Act 1912-1973 Section 94A
1979
Industrial Relations Act 1979 Part II Division 3
Editiors Note: For information as to Awards and Agreements varied by each General Order refer to relevant Schedules.

Date
Delivered
1/7/75 *

Description/
Commentary
Applications by various
unions to amend awards
to provide for Wage
Indexation or for related
matters.
Total wage rates to be
increased in accordance
with the CPI for the
June, September &
December quarters 1975.

Increase

Date of
Operation

3.6%

15/5/75

3.5%
6.4%

15/8/75
15/2/76

3%

15/5/76

55

803

62/76

56

679

14/5/76

General Order - S.94A Wage Indexation Interim
Order

29/4/76

Judgment

-

56

787

20/8/76

Wage Indexation Principles & Operation of

-

56

1131

30/8/76

General Order - S.94A -

62/76

56

1255

Agreements - Industrial Amendments or variation of
Awards - Amendment of

-

56

1259

56

1264

Wage Indexation Principles & Operation of

-

56

1789

Wage Indexation
Final Order

7/12/76

7/12/76

$2.50 up to
$166.00
1.5% above
$166.00

15/8/76

General Order -

2.2%
ordinary
rates

15/11/76

488/76

57

7

General Order

2.2%
extended for
all purposes

6/12/76

488/76

57

7

$6.60
$2.40
$2.60

15/2/77
15/5/77
15/8/77

29/12/77

821/77

58

111

1/1/78

8/78

58

116

28/2/78

37/78

58

471

7/6/78

203/78

58

927

Total wage rates increased
by the amount of increase
of the state minimum wage
for adult males in a/c
with the CPI.

29/12/77

27/1/78

16/3/78

General Order - S.94A
Wage Indexation Order

$2.10 or 1.5%
whichever is
the greater
(Junior 1.5%
only)

General Order - S.94A
Long Service Leave Order
(Long Service Leave
Conditions
set out in schedule at
58 WAIG 1)
General Order - S.94A
Wage Indexation of $2.60

1.5% up to max
1.5% to max
20c p/h
1.5% shift

15/6/78

General Order - S.94A
Wage Indexation

1.3% flat

† Includes variations pursuant to Industrial Relations Legislation Amendment and Repeal Act 1995 and the Labour Relations Legislation Amendment Act 1997.
* While this is effectively the first general wage indexation order, the Industrial Arbitration Act was not amended to include General Orders until November 1975. (Act amended
by No. 81 of 1975).

(12)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
GENERAL ORDERS OF THE COMMISSION—continued
Date
Delivered

Description/
Commentary

Increase

Date of
Operation

Order
Number

Reference
Vol.
Page

22/12/78

General Order - S.94A
Wage Indexation

4%

12/12/78

486 &
585/78

59

7

6/6/79

General order - S.94A
Wage Indexation

3.2%

27/7/79

44 &
131/79

59

1009

10/1/80

General Order - S.94A
Wage Indexation

4.5%

4/1/80

381 &
434/1979

60

281

15/6/80

General Order - S.50
District & Location
Allowances

-

26/7/80

294/77
319-321/77
529/79

60

1141

21/7/80

General Order under
Section 51(2) of the 1A
Act, 1979 relating to wage
indexation

4.2%

14/7/80

419/80

60

1327

60

1626

15/1/81

General Order S.51 (2)
Wage Indexation

3.7%

9/1/81

19/81

61

153

4/5/81

General Order S.51 (2)
Wage Indexation
Interim Order

3.6%

7/6/81

286/81

61

847

3/7/81

Final Order

61

1039

18/8/81

General Order S.50
Location Allowances

1/7/81

452/81

61

1661

8/12/81

General Order S.50 (2)
Wage Indexation (Junior
wages proportionate)

16/11/81

612/81

61

1894

14/12/81

General Order S.50 (2)
“Government Employees
Service and Supplementary
Payments Order”

28/9/81
and
16/11/81

715/81

62

131

30/4/82

General Order Variation of Order No.
715/81 “Govt Employees
Service & Supplementary
Payments Order”

8/1/82

269/82

62

904

4/8/82

General Order S.50
Interim Order
Location Allowances

1/7/82

437/82

62

2359

15/11/82

General Order S.50(2)
“Govt Employees Service
and Supplementary
Payments Order” amended
& consolidated

28/9/81
and
16/11/81

764/82

62

2924

26/1/83

General Order - Part II
Division 3 - Restraint on
Remuneration

26/1/83
(to
30/6/83)
(& thereafter until
varied or
rescinded)

1/83

63

257

4/2/83

General Order S.50(2) Minimum wage due to
salaries and wages freeze
Act 1982 No Application
to Public Sec. Employees

7/2/83

534/82

63

379

1/11/83

State Review of National
Wage Decision, 1983
Minimum Wage-Interim.
Ord. (Note: Ord. contains
cancellation of Ord. 1
of 83-Restraint on
Increases in
Remuneration)

6/10/83

461/83

63

2207

28/12/83

Correction to Order

461/83

63

2496

2/3/84

Final Order

9/12/83

General Order S.50
Location Allowances
in Private Awards

13/4/84

General Order S.51
State Review of National
Wage Decision, April 1984
Minimum Wage

$6.30

4.3%

4.1%

(13)

461/83

64

407

5/12/83

291/83

64

5

6/4/84

104/84

64

847

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
GENERAL ORDERS OF THE COMMISSION—continued
Date
Delivered

Description/
Commentary

Increase

Date of
Operation

Order
Number

Reference
Vol.
Page

29/2/84

General Order S.50(2)
Closure of Business on
April 24, 1984

24/4/84

141/84

64

261

6/7/84

General Order Location
Allowances in Private
Sector Awards

1/7/84

477/84

64

1235

26/11/84

General Order Closure of
Business on 24th & 31st
December, 1984

24/12/84
31/12/84

1008/84

64

2123

10/4/85

General Order State
Review of National Wage
Decision 1985
Minimum Wage

6/4/85

104/85

65

657

26/6/85

General Order S.50
Location Allowances
in Private Sec. Awards

1/7/85

397/85

65

1349

4/7/85

General Order S.50
Junior Employees and
Apprentices Order Re:
Reduction of Rates of
Pay in Private
Industry Awards

4/7/85

69/85

65

1331

27/11/85

Interim Order (Tin
Mining Ind Adj Sine
Die) 461/83
State Review of
National Wage Dec.
1985 Minimum Wage

4/11/85

821/85

66

4

20/12/85

Order to Vary
By Adding Tin Mining
Award 14/71 to Schedule

4/11/85

821/85

66

135

16/12/85

General Order
Part II Division 3 State Government
Wages Employees Long Service Leave
Conditions -

1/1/86

763/82

66

319

23/7/86

State Review
of National Wage
Decision 1986 Minimum Wage

1/7/86

261/86

66

1139

19/6/86

General Order S.50
Location Allowances in
Private Sector Awards

1/7/86

409/86

66

1149

18/3/87

State Review of National
Wage Decision - Claim
re Exclusion from Schedule

1/7/86

261/86

67

762

10/3/87

1195/86

67

435

25/3/87

State Review of National
Wage Decision 1986 Minimum Wage Second Tier

2.6%

3.8%

2.3%

$10 plus 4%

3/4/87

General Order Varying
Awards Affected by State
Review of National Wage
Decision - Standardisation
of Rents.

15/4/87

549,555,
557,559,
561,587
T5 and
PSA 40/86

67

776

17/6/87

General Order S.50,
Location Allowances in
Private Sector Awards

1/7/87

603/87

67

1094

24/3/88

State Review of National
Wage Decision 1988 Minimum Wage

5/2/88

1406/87

68

949

31/12/87

General Order S.50 Location Allowances in
Private Sector Awards.

1/12/88

1353/87

68

996

16/12/87

General Order S.50 Cancellation of General
Order No. 69 of 1985.

16/12/87

1333/87

68

385

16/6/88

General Order S.50 Location Allowance in
Government Awards

1/1/88

1258/87 &
C176/88

68

1681

6.00
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GENERAL ORDERS OF THE COMMISSION—continued
Date
Delivered

Description/
Commentary

Increase

Date of
Operation

Order
Number

Reference
Vol.
Page

24/6/88

General Order S.50 Location Allowance in
Private Awards

1/7/88

517/88

68

1686

8/9/88

General Order S.50 Variation of Order
No. 764/82 “Government
Employees Service &
Supplementary Payments
Order”

4/12/87

180/88

68

2411

9/9/88

State Review of National
Wage Decision 1988 Minimum Wage

3% and $10.00
(structural
efficiency)

14/9/88

730/88

68

2412

17/1/89

General Order S.50 Variation of General Order
730 of 1988 - Increase in
minimum weekly rate for
trainees under Australian
Traineeship System

To $104.60 and
$3.75 per week

17/1/89
and
17/7/89

1703/88

69

985

3/2/89

General Order S.50 - Western
Australian Government
Employees Redeployment,
Retraining & Redundancy
General Order

17/1/89

1329/88

69
69

517
1383

29/5/89

General Order S.50 Variation of Location
Allowances in Government
Awards to account
for Consumer Price Index
increase

1/1/89

278/89

69

2297

5/9/89

Correction to Order
No. 278/89 - Location
Allowances

1/1/89

278/89

69

2840

8/9/89

State Review of National
Wage Decision - Minimum
Wage

1/10/89
(Minimum
Wage)

1940/89

69

2913

14/8/89

General Order S.50 Variation of Order
No. 517/88 Location
Allowances in Private
Awards

1/7/89

834/89

69

3217

1/11/89

General Order S.50 - Minimum
Conditions for Annual Leave
for Non-Award or Agreement
covered employees

7/11/89

398/88

69

3487

31/7/90

General Order S.50 - Location
Allowances in Private Awards

1/7/90

778/1990
& 1065/90

70

2995

3/8/90

General Order S.50 Variation and consolidation of Order No. 398/88
- Minimum Conditions for
Annual Leave for Non-Award
or Agreement covered
employees - Conditions
for real estate sales
representatives

3/8/90

450/90

70

2998

16/4/91

General Order S.50 District Allowances in
Government Awards

7.78%

1/1/90

241/90

71

2007

16/4/91

General Order S.50 District Allowances in
Government Awards

7.42%

1/1/91

280/90

71

2007

17/6/91

State Review of National
Wage Decision

2.5%

704/91

71

1723

24/9/91

State Review of National
Wage Decision - Variation
to General Order 704/91
- Minimum Wage

$20

24/9/91
Minimum
Wage)

1309 &
1310/91

71

2748

8/10/91

S.50 General Order Variation to General
Order 1065/1990 - Location Allowances in
Private Awards

-

1/7/91

1049/91

71

2753

7.74%

$10.00, $12.50
and $15.00 or
3% depending
on skill level

-
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Delivered
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Commentary

Increase

Date of
Operation

Order
Number

Reference
Vol.
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31/1/92

State Review of National
Wage Decision - Variation to
General Order 1309 & 1310/91
and insertion of clause,
“State Wage Principles”, into
all awards and agreements

31/1/92

1752/91

72

191

30/10/92

General Order S.50 - Location
Allowances in Private Sector
Awards - General Order
No. 1041/91 rescinded

1/7/92
except the
Building
Trades (Construction)
Award 26/10/92

851/92

72

2498

30/11/92

General Order S.50 Adult Minimum Wage Paragraph (2) of General
Order No. 1309 & 1310/91
rescinded

30/11/92

415A/92

73

4

11/1/93

General Order S.50 Variation and Consolidation
of Order No. 1329/88 Western Australian Government
Employees Redeployment,
Retraining and Redundancy
General Order

11/1/93

1465/92

73

215

14/7/93

General Order S.50 Location Allowances in
Private Awards - General
Order No. 851/92 rescinded

1/7/93

943/93

73

1989

26/10/93

General Order S.50 Variation to Western
Australian Government
Employees Redeployment,
Retraining and Redundancy
General Order No. 1329/88 to
include Printing (Government)
Award, 1990

26/10/93

820/1993

73

3307

14/12/93

General Order S.50 General Order No. 764/1982
“Government Employees Service
and Supplementary Payments
Order” rescinded

7/12/93

1325/1993

74

1

24/12/93

State Review of National
Wage Decision - State Wage
Principles December 1993 Insertion of clause into
all Awards and Industrial
Agreements

24/12/93

1457/1993

74

198

12/11/93

General Order S.50 Variation and Consolidation
of Order No. 1329/88 Western Australian Government
Employees Redeployment,
Retraining and Redundancy
General Order

12/11/93

1059/1993

74

552

5/7/94

General Order S.50 Location Allowances in
Private Awards - General
Order No. 943/93 rescinded

5/7/94

714/1994

74

1869

30/12/94

State Review of National Wage
Decision - Variation to
General Order No. 1457/1993 Statement of Principles
December 1994 - Insertion of
clause into all Awards and
Industrial Agreements

30/12/94

985/94

75

23

3/7/95

General Order S.50 Location Allowances in
Private Awards - General
Order No. 714/1994 rescinded

3/7/95

641/95

75

2125

14/3/96

State Review of National Wage
Decision - Variation to
General Order No. 985/1994 Statement of Principles
March 1996 - Insertion of
clause into all Awards and
Industrial Agreements covering
more than one enterprise

14/3/96

1164/95

76

911

2.5%

1%

$8.00

$8.00

$8.00
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Date
Delivered
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Commentary

Increase

Date of
Operation

Order
Number

Reference
Vol.
Page

15/7/96

Review and Variations of Awards,
Industrial Agreements and Orders Industrial Relations Legislation
Amendment and Repeal Act 1995 Resolution of Disputes Requirement

16/8/96

693/96

76

2768

15/7/96

Review and Variation of Awards,
Industrial Agreements and Orders Industrial Relations Legislation
Amendment and Repeal Act 1995 Inspection of Records Requirements

16/7/96

694/96

76

2789

7/8/96

State Review of National Wage
Decision - Variation to
General Order No. 1164/1995 Statement of Principles
August 1996 - Insertion of
clause into all Awards and
Industrial Agreements covering
more than one enterprise

7/8/96

915/96

76

3368

9/8/96

General Order S.50 Location Allowances in
Private Awards - General
Order No. 641/1995 rescinded

1/7/96

911/96

76

3365

18/9/97

General Order S.50 Location Allowances in
Private Awards - General
Order No. 911/1996 rescinded

1/7/97

1400/97

77

2547

20/10/97

State Review of National Wage
Decision - Variation to General
Order No. 915/1996 - Statement
of Principles November 1997 Adult Minimum Wage - Insertion
of clause into all Awards and
Industrial Agreements covering
more than one enterprise

14/11/97

940/97

77

3177

22/11/97

Review and Variation of Awards,
Industrial Agreements and Orders S.32, Labour Relations Legislation
Amendment Act 1997 - Resolution
of Disputes Requirements.

22/11/97

2053/97

77

3079

22/11/97

Review and Variation of Awards,
Industrial Agreements and Orders S.32 (2) & (3), Labour Relations
Legislation Amendment Act 1997 Right of Entry

22/11/97

2053/97

77

3138

16/4/98

Review and Variation of Awards,
Industrial Agreements and Orders
- S.34, Labour Relations Legislation
Amendment Act 1997 - Inspection
of Records Requirements

16/4/98

491/98

77

1471

16/4/98

Correction - Review and Variations
of Awards, Industrial Agreements and
- S.32, Labour Relations Legislation
Amendment Act 1997 - Resolution
of Disputes Requirements.

16/4/98

2053/97

78

1563

12/6/98

State Review of National Wage
Decision - Cancellation of General
Order No. 940/97 - Statement
of Principles-June 1998 - Cancellation
and insertion of clause into all awards
and industrial agreements covering
more than one enterprise Adult Minimum Wage.

12/6/98

757/98

78

2579

26/6/98

Review and Variation of Awards,
Industrial Agreements and Orders S.13 (6), Industrial Relations Legislation
Amendment and Repeal Act 1995
- Superannuation Requirements

26/6/98

599/98

78

2559

17/7/98

General Order S.50 Location Allowances in
Private Awards - General
Order No. 1400/1997 rescinded

1/7/98

975/98

78

2999

28/6/99

General Order S.50 –
Location Allowances in
Private Awards – General Order
No. 975/1998 replaced &
rescinded

1/7/99

690/99

79

1843

$8.00

$10.00

$10.00, $12.00
or $14.00 depending
on award rate.
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Date
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Description/
Commentary
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Date of
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Reference
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6/7/99

General Order S.51 – State Review
of National Wage Decision –
Cancellation of General Order
No. 757/98 (dated 12/6/98) –
1A - Statement of Principles
June (Deleted) – Arrangement
Clause and 1B – Minimum
Adult Award Wage or
Minimum Adult Wage
Clause/provision varied –
“rates of pay provisions”
varied by Arbitrated Safety
Net Adjustment

$10.00 or $12.00
depending on
award rate.

1/8/99

609/99

79

1847

17/7/00

General Order S.51 – State Review
of National Wage Decision –
Cancellation of General Order
No. 609/99 (dated 6/7/99) –
IB – Minimum Adult Award Wage
or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay
provisions” varied by Arbitrated
Safety Net Adjustment, Previous
ASNA Provisions incorporated
into the Awards be varied

$15.00

1/8/00

654/00

80

3379

1/8/00

General Order S.50 – Location
Allowances in Private Awards –
General Order No. 690/1999
replaced & rescinded

1/8/00

1050/00

80

3153

(18)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Area
Governed

Title

APPENDIX
V
Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

INDUSTRIAL ARBITRATION ACT—AWARDS IN FORCE
INDUSTRIAL RELATIONS ACT (as from 1/3/85)
(see Editor's note at bottom of page)
The following table contains a list of Awards currently in force, showing the area governed by each Award, the date during which it operates, registered number of Award, date of
delivery and a reference to “Industrial Gazette” where reported therein.
EDITOR’S NOTE

(1)
(2)
(3)

(4)
(5)
(6)
(7)
Title
Aboriginal Medical
Services Employees’
Award

ACTIV Foundation
(Salaried Officers)
Award (was previously
called Slow Learning
Children’s Group
(Salaried Officers)
Award)

Aerated Water and Cordial
Manufacturing Award

Aged and Disabled
Persons Hostels
Award, 1987

Air Conditioning and
Refrigeration
Construction and
Servicing) Award

Alcoa Long Service
Leave Conditions Award

Awards of the Western Australian Coal Industry Tribunal are shown in Appendix XI
Awards of the Railway Classification Board are shown in Appendix XIII.
Awards of the Public Service Arbitration Act, 1912, section 93 provided: Notwithstanding the expiry of the term of an award, the award shall,
subject to any variation made under this Act, continue in force until a new award in substitution for that award has been made. (See s.37(4) I.A.
Act 1979) and I.R. Act 1979)
For Awards affected by orders made under Sections 23 and 44 (I.R. Act 1979) see Appendix IX.
Consent awards are marked by an asterisk.
On 1 March, 1985 the Industrial Relations Act 1979 was proclaimed.
For amendments, references to cancelled or replaced awards prior to Vol. 80, see Appendix V, Vol. 79, Part 2.
Area
Governed

Date of
Operation

Whole of State
(For amendments prior
to Consolidation, see
Vol. 79, Part 2)

8 February 1988 ....................................................................................
Amended Section 93(6) (Consolidation) ...............................................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 431/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 657/2000 (Bilingual Allowance, Wages,
Schedule A – Parties to the Award, Schedule B – Respondents) ........

A26/1987

8/2/88

68

387

…

11/4/00

80

1986

…

17/7/00

80

3379,
3384

…

6/11/00

80

5166

…

16/11/00

80

5515

1 Jan., 1981 to 31 Dec., 1981 ...............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 800/2000 (District Allowance) .............................................
Order No. 1406/00 (Meal Money, Motor Vehicle Allowance,
Travelling, Transfers and Relieving Duty – Rates of
Allowance, Removal Allowance) ........................................................
Order No. 289/2000 (Arrangement, Maternity Leave (Deleted)
Parental Leave, Deleted, (Deleted), Salary Packaging) ......................

13/1977

4/5/81

61

647

Whole of State

Whole of State
(For amendments prior
to Consolidation, see
Vol. 79, Part 2)

Whole of State

Whole of State

Workers employed by
Alcoa of Australian
(Ltd.) Alcoa (Bunbury)
Pty. Ltd.
(For amendments prior
to Consolidation, see
Vol. 79, Part 2)

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

17/7/00

80

…

28/9/00

80

3379,
3387
4820

…

23/10/00

80

5162

…

25/10/00

80

4994

2 May, 1975 to 1 May, 1976 .................................................................
Amended Section 93(6) (Consolidation) ...............................................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 315/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 658/2000 (Overtime, Wages, Schedule A – Parties
to the Award) .......................................................................................

10/1975

2/5/75

55

548

…

11/4/00

80

1996

…

17/7/00

80

3379,
3389

…

1/8/00

80

3153

…

6/11/00

80

5166

…

7/12/00

81

254

20 Nov., 1987 to 19 Nov., 1988. ...........................................................
Amended Order No. 978/1998 (S.46 - Interpretation: Board
and/or Lodging, Call Allowance) ........................................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 432/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 659/2000 (Definitions, Overtime, Wages,
Uniforms and Laundering, Call Allowances, Schedule A –
Parties to the Award) ...........................................................................

A6/1987

23/10/87

67

2243

…

28/2/00

80

604

…

17/7/00

80

3379,
3392

…

1/8/00

80

3153

…

6/11/00

80

5167

…

16/11/00

80

5515

25 July, 1979 to 24 Jan., 1980 ..............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................

R10/1979

25/7/79

59

1015

…

17/7/00

80

3379,
3393

…

1/8/00

80

3153

18 Aug., 1980 ........................................................................................
Amended Section 93(6) (Consolidation) ...............................................................

12/1980

18/8/80

60

1342

…

11/4/00

80

2010
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INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
Ambulance Service
Communication Centre
Employees Award

Ambulance Service
Employees Award

Area
Governed

Date of
Operation

State of W.A.
(For amendments prior
to Consolidation, see
Vol. 79, Part 2)

21 June, 1991 to 20 June, 1993 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Section 93(6) (Consolidation) ...............................................................
Order No. 433/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 661/2000 (Overtime, Schedule A – Parties to
the Award) ...........................................................................................

A4/1991

12/7/91

71

2061

…

17/7/00

80

…

25/9/00

80

3379,
3395
4876

…

6/11/00

80

5167

…

24/11/00

80

5516

13 March, 1969 to 12 March, 1971. .....................................................
Amended Order No. 886/1999 (Overtime, Location Allowance,
Country Conditions) ............................................................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 434/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 660/2000 (Overtime,Location Allowance,
Travelling Expenses, Schedule A – Parties to the Award) ..................

50/1968

13/3/69

49

171

…

29/12/99

80

165

…

17/7/00

80

3379,
3396

Whole of State

ANI Engineering
Bassendean (WA)
Way Forward
Enterprise Award 1998
(Replaces ANI Hoskins
(A Division of ANI
Engineering) Enterprise
Bargaining Agreement
1996 AG67/97 &C86/97)

Bassendean Facility

Animal Welfare
Industry Award

Whole of State

Argyle Diamond Mines
Production Award 1996
(Replaces Argyle
Diamond Mines
Production Award
No. A28 & A32/1984.
Published at 65 WAIG
1369)

Artworkers Award

Asbestos Jointings
Industry Award

A.W.U. Gold (Mining and
Processing) Award 1993

A.W.U. National Training
Wage (Agriculture)
Award 1994

North of
19th parallel

State of W.A.

Radius of 15 miles from
G.P., Perth

Whole of State

Whole of State

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

6/11/00

80

5167

…

24/11/00

80

5517

30 Nov., 1998 – 29 Nov., 2001 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A2/1998

18/1/99

79

374

…

17/7/00

80

3379,
3399

19 Nov., 1968 to 18 Nov., 1969 ............................................................
Amended Order No. 178/1999 (S.46 – Interpretation of Award) ..........................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 644/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 662/2000 (Meal Money, Travelling Time and
Expenses, Rates of Pay, Protective Clothing and Uniforms,
Schedule A – Respondents, Schedule B – Respondents) ...................
Correction Order No. 662/2000 (Schedule A – Parties to the
Award) .................................................................................................

8/1968

19/11/68

48

665

…

25/11/99

80

189

…

17/7/00

80

3379,
3398

…

7/11/00

80

5167

…

7/12/00

81

255

…

14/12/00

81

332

18 Sept., 1996 - 30 April 1997 ..............................................................
Amended Order No. 1439/1999 (No Further Increase For 12
Months, Arrangement, Contract of Employment,
Hours of Work, Public Holidays, Annual Leave,
Allowances, Rates of Pay, Redundancy, Appendix B) ........................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A7/1996

8/10/96

76

4159

…

17/4/00

80

1934

…

17/7/00

80

3379,
3401

A30/1987

23/5/90

70

1696

…
…

2/12/99
2/12/99

80
80

166
166

…

17/7/00

80

3379,
3402

…
…
…

1/8/00
28/8/00
1/11/00

80
80
80

3153
4342
5518

…

16/2/01

81

839

…

6/4/01

81

1002

14 April, 1967 to 13 April, 1968 ...........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

7/1967

14/4/67

47

341

…

17/7/00

80

3379,
3403

20 Aug., 1993 - 19 Aug., 1995 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A1/1992

27/10/93

73

2941

…

17/7/00

80

3379,
3404

25 Oct., 1995 - 24 Oct., 1996 ...............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A1/1995

16/11/95

75

3181

…

17/7/00

80

3379,
3406

9 May, 1990 to 8 May, 1991 .................................................................
Amended –
Order No. 818/1999 (Wages, Special Rates and
Provisions) ...........................................................................................
Order No. 1447/1999 (Overtime, Superannuation) ..............................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 901/2000 (Superannuation) .................................................
Order No. 1135/2000 (Wages, Special Rates and Provisions) ..............
Order No. 1614/2000 (Special Rates and Provisions, Overtime,
Living Away From Home, Motor Vehicle Allowances) ......................
Order No. 1412/2000 (Application for variation – No variation
Resulting) ............................................................................................
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
AWU UXO Unit
Award 1996

Bag, Sack and Textile
Workers Award

Bakers’ (Country) Award

Bakers’ (Metropolitan)
Award

Bespoke Bootmakers
and Repairers Award

BHP-Utah Minerals
International Cadjebut
Production Award

BP Fremantle Ltd Oil
Bunkering Award 1992
(was previously Oil
Bunkering B.P.
(Fremantle) Limited
Award, 1980)

B.P. Refinery (Kwinana)
Construction, Mining
and Energy Workers
Union Award 1980

B.P. Refinery (Kwinana)
(Security Officers)
(was previously B.P.
Refinery (Kwinana)
Security Men’s) Award

Area
Governed
Employees of UXO Unit
Of the Western
Australian Police
Service

Radius of 15 miles from
G.P.O., Perth

Area outside a radius
of 45 kms from G.P.O.,
Perth

All Employers and
Employees of the
Classifications

Radius of 15 miles from
G.P.O., Perth

Cadjebut, in the
Kimberley Region of
Western Australia

Area occupied and
operated upon by B.P.
in and about the Port
of Fremantle

South West Land
Division-

Premises of B.P.
(Kwinana) Oil Refinery

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

28 Jan., 1997 .........................................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A4/1996

12/11/97

77

3212

…

17/7/00

80

3379,
3407

4 Nov., 1960 to 3 Nov., 1963 ........................................................ ........
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 639/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 663/2000 (Meal Money, Extra Rates, Wages,
Schedule A – Parties to the Award, Schedule B Respondents) .......................................................................................
Correcting Order No. 663/2000 (In Instruction 5 of the Schedule,
delete the word “Southcorp” and replace it with the word
“J Gadsden Pty Ltd”) ..........................................................................

3/1960

4/11/60

40

638

…

17/7/00

80

3379,
3408

…

6/11/00

80

5168

…

15/11/00

80

5518

…

20/11/00

80

5677

26 June, 1978 to 20 June, 1980. ...........................................................
Amended Order No. 362/1993 (Arrangement, Contract of Service,
Breakdowns, Clauses 16 to 18 to be renumbered 15 to ......................
27 respectively, Redundancy) .............................................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No.664/2000 (Wages, Schedule A – Parties to the
Award, Schedule B - Respondents) .....................................................
Order No. 148/2000 (Redundancy) ......................................................
Order No. 1212/1994 (Application for variation –
No variation resulting) ........................................................................
Order No. 487/2001 (Wages) ................................................................

R18/1977

21/6/78

58

807

…

31/1/00

80

354,
362

…

17/7/00

80

3379,
3411

Date of effect of the Bread Amendment Act 1987 ................................
for a period of eighteen months
Amended –
Order No. 316/1993 (Arrangement, Termination of
Employment (Deleted), Contract of Service,
Breakdowns, Clauses 17 to 29 to be renumbered
16 to 28 respectively, Hours, Holidays, Superannuation, Enterprise Hours of Work, Introduction of
Change, Redundancy, Appendix B—Appendix:
Buttercup Bakeries Malaga, Schedule C—Appendix: .......................
Tip Top Bakeries Canning Vale) .........................................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No.665/2000 (Wages, Overtime, Schedule A –
Parties to the Award) ...........................................................................
Order No. 146/2000 (Redundancy) ......................................................
Order No. 1213/1994 (Application for variation –
No variation resulting) ........................................................................

…

1/8/00

80

3153

…
…

15/11/00
25/1/01

80
81

5519
399

…
…

26/2/01
18/5/01

81
81

851
1380

A13/1987

18/5/88

68

1206

…

31/1/00

80

354,
359

…

17/7/00

80

3379,
3412

…
…

15/11/00
25/1/01

80
81

5520
399

…

26/2/01

81

851

25 June, 1948 to 24 June, 1951 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

4/1946

25/6/48

28

107

…

17/7/00

80

3379,
3413

18 Aug., 1989 to 2 Mar., 1990 ..............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A11/1989

18/8/89

69

2969

…

17/7/00

80

3379,
3414

21 Aug., 1981 to 24 Aug., 1982 ...........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A20/1981

21/8/81

61

1394

…

17/7/00

80

3379,
3416

1 Aug., 1980 to 31 July, 1982 ...............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A2/1981

19/3/81

61

490

…

17/7/00

80

3379,
3416

1 March, 1979 to 31 July, 1980 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 317/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 666/2000 (Overtime, Wages) ...............................................

R56/1978

1/3/79

59

324

…

17/7/00

80

3379,
3417

…
…

7/11/00
29/11/00

80
80

5168
5521
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
Breadcarters (Country)
Award 1976

Breadcarters (Metropolitan) (Also see
Award 17/1975)

*Brewery Laboratory
Employees

Brewing Industry Award
1993

Brick Manufacturing
Award 1979

Brushmakers Award

Building and Engineering
Trades (Nickel Mining
and Processing)
Award, 1968

*Building Material
Manufacture (C.S.R.
Limited - Welshpool

Building Trades
Award 1968
(Replaced by Agreement
No. 1/1978 insofar as
it applies to the
University of W.A.)

Building Trades (Construction) Award 1987
(See also Appendix IX)

Area
Governed
Radius of 28 miles from
G.P.O., Perth

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

22 Sept., 1976 to 21 Sept., 1979 ...........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................

17/1975

22/9/76

56

1793

…

17/7/00

80

3379,
3418

…

1/8/00

80

3153

24 Jan., 1964 to 23 Jan., 1967 ..............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Section 93(6) (Consolidation) ...............................................................

35/1963

24/1/64

43

1229

…

17/7/00

80

…

3/10/00

80

3379,
3420
4882

19th Mar., 1984 .....................................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A8/1983

19/3/84

64

427

…

17/7/00

80

3379,
3422

19 Aug., 1993 ........................................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A5/1993

27/8/93

73

2375

…

17/7/00

80

3379,
3422

17 Oct., 1979 to 16 Oct., 1981 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

R19/1979

17/10/79

59

1503

…

17/7/00

80

3379,
3424

5 Sept., 1960 to 14 Sept., 1963 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 641/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 667/2000 (Meal Money, Leading Hands,
Schedule A – Parties to the Award, Schedule B – Respondents) ........

30/1959

15/9/60

40

659

…

17/7/00

80

3379,
3426

…

7/11/00

80

5168

…

15/11/00

80

5521

Yilgarn, Coolgardie,
Broad Arrow, Dundas,
Phillips River, East
Coolgardie, North
Coolgardie, NorthEast Coolgardie,
Mount Magnet, East
Murchinson, Murchinson,
Yalgoo, Peak Hill
and Gascoyne Goldfields
and the area comprised
within the 14th to 26th
parallels of latitude

19 July, 1968 to July, 1969 ...................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1295/2000 (Overtime (other than Continuous
Shift Workers), Continuous Shift Workers, Shift Work,
First Aid, Special Rates and Provisions, Rates of Pay and
Classification Definitions, First Schedule – District Allowances) ......

20/1968

19/7/68

48

361

…

17/7/00

80

3379,
3427

…

28/11/00

80

5522

Employees employed by
the Building Materials
Division of C.S.R. Ltd
Insulation factory or
the Gyprock factory, at
21 Sheffield Rd,

1 March, 1982 to 31 May, 1982. ...........................................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 318/1993 (Application for Variation –
(No Variation Resulting) .....................................................................

A10/1982

17/6/82

62

1488

…

17/7/00

80

3379,
3431

…

6/11/00

80

5168

Whole of State

16 Jan. 1969 to 15 Jan. 1972 ................................................................
Amended Order No. 821/1999 (Wages, Leading Hand, Special
Rates and Provisions) ..........................................................................
Order No. 1445/1999 (Wages, Overtime, Distant Work) ......................
Order No. 1652/98 (Redundancy) ........................................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 902/2000 (Superannuation) .................................................
Order No. 1137/2000 (Wages, Leading Hands, Special
Rates and Provisions) ..........................................................................
Order No. 375/2000 (Definitions, Wages) ............................................
Order No. 1610/2000 (Wages, Fares and Travelling Time,
Overtime, Distant Work) .....................................................................
Order No. 348/2000 (Application for Variation – No
Variation Resulting ..............................................................................

31/1966

19/12/68

48

999

…
…
…

2/12/99
2/12/99
25/2/00

80
80
80

167
170
597

…

17/7/00

80

3379,
3440

…
…

1/8/00
21/8/00

80
80

3153
4343

…
…

1/11/00
6/2/01

80
81

5526
840

…

16/2/01

81

840

…

6/2/01

81

662

9 April, 1979 to 8 April, 1981 ...............................................................
Amended Order No. 1444/1999 (Rates of Pay, Meal Allowance,
Living Away From Home – Distant Work, Compensation
For Clothes and Tools, Superannuation ..............................................

R14/1978

12/4/79

59

500

…

2/12/99

80

171

Radius of 45 kilometres
from G.P.O., Perth
(For amendments prior
to consolidation, see
Vol. 79, Part 2)

Employees of Swan
Brewery Co. Ltd.

Whole of State

Whole of State

Radius of 15 miles from
G.P.O., Perth

Whole of State
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Building Trades (Construction) Award 1987
—continued

Building Trades (Gold
Mining Industry) Award
(Replaced by Telfer
Gold Mine (Production
and Maintenance
Employees) Award 1987
No. A9/1987 as it
applies to employees
employed at Telfer.

Building Trades
(Government) viz.,
Works, Agriculture,
Health, Lands, Trading
Concerns, North-West,
Education, Industrial
Development, Main
Roads, Rottnest Island
Board, State Housing
Commission, Royal
Perth Hospital,
Princess Margaret
Hospital)

Burswood Hotel (Maintenance Employees’)
Award 1990 (Supersedes
any Awards of
Respondent Unions
that applied to
employees covered
by this award)

Burswood Island Resort
Employees Award
Replaced by Burswood
Resort Casino Employees’
Industrial Agreement
1993 No. AG85/1993
insofar as the area of
land occupied by the
Burswood Island Resort
in the State of Western
Australia (74 WAIG 72).
Burswood Island Resort
(Maintenance Employees’)
Award

Burswood Resort Casino
(Theatrical Employees)
Award

Can Manufacturing
(Production and
Maintenance Amalgamated Industries
Pty Ltd) Award 1985

Cargill Australia Limited
- Salt Production and
Processing Award 1988
(Replaces Leslie Salt
Company Award – 1982
No. A31/1982.
See 69 WAIG 1402)

Date of
Operation
Order No. 822/1999 (Rates of Pay, Special Rates and Provisions, Multi-Storey Allowance, Appendix C–Pinjarra and
Kwinana Alumina Refineries, Appendix D–North West
Shelf Gas Project, Appendix F–Asbestos Eradication,
Appendix G–Laser Equipment) ..........................................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 900/2000 (Superannuation ) ................................................
Order No. 1138/2000 (Rates of Pay, Special Rates and
Provisions, Multi-Storey Allowance, Appendix C – Pinjara
And Kwinana Alumina Refineries, Appendix D – North
West Gas Project, Appendix F – Asbestos Eradication,
Appendix G – Laser Equipment) ........................................................
Order No. 1453/2000 (Rates of Pay, Fares and Travelling
(Except Plumbers), Fares and Travelling – Plumbers Only,
Meal Allowance, Living Away From Home – Distant Work,
Special Tools and Protective Clothing, Compensation for
Clothes and Tools, Appendix B – Wagerup Alumina
Refinery Construction Site, Appendix C – Pinjara and
Kwinana Alumina Refineries) .............................................................

Whole of State

Whole of State

Burswood Hotel

The area of land
occupied by Burswood
Island Resort in State
of W.A.

Area occupied by the
Burswood Island Resort

Area of Land Occupied
by Burswood Resort
Casino

Amalgamated
Industries Pty Ltd
Bannister Road,
Canning Vale, WA

Area of State between
18th and 26th parallels
of south latitude

2 Dec., 1966 to 1 Dec., 1969 ................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 898/2000 (Arrangement, Resolution of Dispute
Procedure) ...........................................................................................
Order No. 1212/2000 (Schedule) ..........................................................
Order No. 1607/2000 (Wages, Overtime) .............................................
16 Jan., 1969 to 15 Jan., 1972 ..............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1136/2000 (Schedule) ..........................................................
Correction Order No. 1136/2000 (Schedule (8)(a) - Wage
Rates, Total Weekly Rate Amounts) ....................................................
Order No. 1612/2000 (Wages, Fares and Travelling Time
(other than Distant Work), Fares and Travelling –
Plumbers, Apprentices, Overtime, Distant Work) ...............................
Correction Order No. 1136/2000 (Corrigendum) .................................

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

29/6/00

80

3032

…

17/7/00

80

3379,
3433

…
…

1/8/00
21/8/00

80
80

3153
4343

…

1/11/00

80

5527

…

13/11/00

80

5529

29,32/1965,
& 4/1966

2/12/66

46

1253

…

17/7/00

80

3379,
3436

…
…
…

6/9/00
25/9/00
16/2/01

80
80
81

4820
5531
841

31A/1966

19/12/66

48

999

…

17/7/00

80

…

28/11/00

80

3379,
3437
5531

…

14/12/00

81

333

…

16/2/01
12/3/01

81
81

842
932

9 Feb., 1990 - 8 Feb., 1992 ...................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1283/2000 (Overtime, Wage Rates, Schedule A Parties to the Award) ...........................................................................
Correction Order No. 1283/2000 (First Schedule – Named
Parties to the Award) ...........................................................................

A6/1989(R)

9/2/90

70

3109

…

17/7/00

80

3379,
3442

…

22/11/00

80

5533

…

8/12/00

81

335

24 Feb., 1987 to 23 Feb., 1988 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A23 and
A25/1985

21/1/87

67

219

…

17/7/00

80

3379,
3446

1 Mar., 1987 to 28 Feb., 1989 ...............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1294/2000 (Overtime, Wage Rates) .....................................
16 Dec., 1991 ........................................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
4 Feb., 1985 to 4 Feb., 1986 .................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1337/2000 (Rates of Pay) ....................................................
16 July 1988 to 15 July 1990 ................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A22/1986

29/5/87

67

1537

3379,
3444
5534
58

(23)

…

17/7/00

80

…
A10/1991

22/11/00
19/12/91

80
72

…

17/7/00

80

A4/1985

25/6/85

65

…

17/7/00

80

…
A34/1988

24/11/00
3/3/89

80
69

…

17/7/00

80

3379,
3450
1102

3379,
3451
5535
1402

3379,
3453

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
Case and Boxmakers
Award, 1952

Catering Employees and
Tea Attendants (Government) Award 1982
No. A 34 of 1981

Catering Employees
(Nationwide Food Services
Pty Ltd) Award 1990
(Replaces Catering
Workers (Food Servi ce
Management) Award
No.22/1976)

Area
Governed
Radius of 14 miles from
G.P.O., Perth, excepting premises occupied
by Government and
Midland Railways

Whole of State

Whole of State

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

18 June, 1952 to 17 June, 1953 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

48/1951

18/6/52

32

161

…

17/7/00

80

3379,
3454

19 Nov., 1982 to 18 Nov., 1983 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 741/2000 (Additional Rates for Ordinary Hours,
Meal Money, Wages, Bar Work, Uniforms and Laundering,
Protective Clothing, Employee’s Equipment, Schedule A –
Named Union Party, Schedule B – Respondents) ...............................

A34/1981

16/12/82

63

24

…

17/7/00

80

3379,
3457

…

14/3/00

81

843

20 Nov., 1985 to 20 Nov., 1986. ...........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1079/2000 (Cancellation of Award) .....................................

A31/1981

20/11/85

66

22

…

17/7/00

80

…

18/8/00

80

3379,
3456
4352

Catering Employees’
(North West Shelf
Project) Long Service
Leave Conditions
State Award 1991

State of W.A.

3 October 1991 ......................................................................................

A5/1991

4/10/91

71

2511

Catering Workers’
(North Rankin A)
Long Service Leave
Conditions Award

North Rankin A Platform

5 May, 1989 ..........................................................................................

A40/1987

5/5/89

69

1401

Cement and Lime
Employees (Swan
Portland Cement
Limited) Award

Whole of W.A.

19 Mar., 1990 to 18 Sept., 1990. ..........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A26/
1988(R)

2/4/90

70

1326

…

17/7/00

80

3379,
3458

10 Feb., 1967 to 9 Feb., 1970 ...............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

3/1966

10/2/67

47

66

…

17/7/00

80

3379,
3459

28 Aug., 1968 to 27 Aug., 1969 ...........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

10/1967

28/8/68

48

518

…

17/7/00

80

3379,
3460

16 April, 1971 to 15 April, 1972 ...........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

26/1970

16/4/71

51

420

…

17/7/00

80

3379,
3462

Cement Tile
Manufacturing
Award

Cement Workers’
Award, 1975

Cereal Processing
Extracting and
Manufacturing Award

South-West Land
Division

Radius of 25 miles from
G.P.O., Perth

Whole of State

Charcoal Iron and Steel
Industry Award

South-West Land Division
of Western Australia
and Koolyanobbing

23 Dec., 1960 to 22 Dec., 1962 ............................................................

24/1960

23/12/60

40

705

Child Care Centres
(Pre-School Teachers)
Award 1983
(Replaced by Award
No. A3/1984 in so far
as it applies to Lady
Gowrie Child Centre)

Whole of State

21 Feb., 1984 to 21 Feb., 1985 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A3/1983

21/2/84

64

435

…

17/7/00

80

3379,
3472

Child Care (Lady Gowrie
Child Centre) Award

Premises controlled and
operated by Lady Gowrie
Child Centre (WA) Inc.

16 Aug., 1983 to 15 Aug., 1985 ...........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 669/2000 (Schedule A – Parties to the Award) ....................

A3/1984

20/6/84

64

1096

Child Care (Out of
School Care - Playleaders)

Employers and Employees
providing Centre-based
care for school aged
children outside
ordinary school hours
and holidays

1 Jan, 1985 ............................................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 670/2000 (Meal Breaks and Allowances, Fees
and Travelling Allowances, Schedule A – Parties to the Award) ........

(24)

…

17/7/00

80

…

24/11/00

80

3379,
3464
5536

A13/1984

7/2/85

65

665

…

17/7/00

80

3379,
3467

…

1/8/00

80

3153

…

24/11/00

80

5536

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
Child Care (Subsidised
Centres) Award

*Children’s Services
Consent Award, 1984

Children’s Services
(Private) Award

Cleaners and Caretakers
Award, 1969
(Replaced by Award
No. 5/1975 in so
far as it applies to
car parks and by
Award No. 9/1978
in so far as it
applies to Security
Agents)

Cleaners and Caretakers
(Car and Caravan Parks)
Award 1975

Cleaners and Caretakers
(Government) Award,
1975

Clerks’ (Accountants’
Employees) Award 1984

Clerks (Bailiffs’ Employees)
Award 1978

Area
Governed

Date of
Operation

Whole of State except
Ngal-A – Motorcraft
Home and Training
Centre (Inc) Jarrah
Road South Perth

27 Feb., 1986 .........................................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 392/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 674/2000 (Fares and Travelling Allowances,
Meal Breaks and Allowances, Schedule A – Parties to
the Award) ...........................................................................................

Workers employed by
Victoria Park Community
Child Care Centre,
Coolbellup Day Care
Day Care Centre
Centre and the Duncraig

Whole of State

Whole of State

Whole of State

Whole of State

Whole of State excepting
that portion of the
state within the 20th
and 26th parallel of
latitude and the 125th
and 129th meridian of
longitude

Whole of State

No. of
Award

Date
Delivered

Reference
Vol.
Page

A26/85

27/2/86

66

501

…

17/7/00

80

3379,
3469

…

1/11/00

80

5169

…

24/11/00

80

5537

1st February 1985 for a 3 year period only ...........................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 393/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 673/2000 (Fares and Travelling Time, Schedule
A – Parties to the Award) .....................................................................

A1/1985

19/2/85

65

396

…

17/7/00

80

3379,
3480

…

1/11/00

80

5169

…

24/11/00

80

5538

6 Sept., 1990 to 5 March, 1991 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 389/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 671/2000 (Meal Breaks and Allowances, Schedule
A – Parties to the Award) .....................................................................

A10/1990

6/9/90

70

3591

…

17/7/00

80

3379,
3478

…

1/8/00

80

3153

…

6/11/00

80

5169

…

24/11/00

80

5538

7 Nov., 1969 to 6 Nov., 1972 ................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 388/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 676/2000 (Overtime, Special Rates and Conditions, Wages, Schedule A – Parties to the Award, Schedule
B – Respondents, Schedule C - Respondents) ....................................

12/1969

7/11/69

49

948

…

17/7/00

80

3379,
3488

…

1/8/00

80

3153

…

6/11/00

80

5169

…

13/11/00

80

5539

1 July, 1975 to 30 June, 1977 ...............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 387/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 677/2000 (Overtime, Fares and Travelling Time,
Special Rates and Provisions, Wages, Schedule A – Parties
to the Award, Schedule B – Respondents) ..........................................

5/1975

30/12/75

56

57

…

17/7/00

80

3379,
3483

…

1/8/00

80

3153

…

7/11/00

80

5170

…

13/11/00

80

5542

5 Aug., 1977 to 4 Aug., 1978 ................................................................
Amended Order No. 1897/1998 (Hours) ...............................................................
Order No. 1097/1999 (Application for variation –
No Variation Resulting) .......................................................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 678/2000 (Overtime, Special Rates and Provisions, First Aid, Schedule A – Parties to the Award,
Schedule B – Respondents) ................................................................

32/1975

5/8/77

57

1184

…

24/1/00

80

367

…

11/7/00

80

3286

…

17/7/00

80

3379,
3484

…

14/11/00

80

5543

20 Mar., 1984 ........................................................................................
Amended Order No. 1585C/1989 (Application for variation –
No variation resulting ..........................................................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 1251/2000 (Meal Allowance) ..............................................

A8/1982

20/3/84

64

439

…

7/3/00

80

603

…

17/7/00

80

3379,
3497

…
…

1/8/00
22/11/00

80
80

3153
5544

R19/1976

13/2/78

58

229

…

7/3/00

80

1611

…

17/7/00

80

…

22/11/00

80

3379,
3498
5545

23 Jan., 1978 to Jan., 1979 ...................................................................
Amended Order No. 2038C/1989 (Application for variation –
No variation resulting) ........................................................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1252/2000 (Meal Allowance) ..............................................

(25)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
Clerks (Commercial
Radio and Television
Broadcasters) Award
1970

Clerks (Commercial,
Social and Professional
Services) Award

Clerks (Control Room
Operators) Award 1984

Clerks (Credit and
Finance Establishments)
Award

Clerks (Customs and/or
Shipping and/or
Forwarding Agents)
Award

Clerks (Grain Handling)
Award, 1977

Clerks (Hotels, Motels
and Clubs) Award 1979

Clerks (R.A.C. Control
Room Officers) Award

Clerks (Racing Industry
- Betting) Award 1978

Clerks (Swan Brewery
Co. Ltd.) Award 1986

Area
Governed
Whole of State excepting
within the 20th and
26th parallels of
latitude and the 125th
and 129th meridians
of longitude

State of Western
Australia, excluding
that portion within the
26th parallel of
latitude and the 125th
and 129th meridian of
longitude

Whole of State excepting
that portion within the
20th and 26th parallels
of latitude, and 125th
and 129th meridian of
longitude

Whole of State excepting
that portion within the
20th and 26th parallels
of latitude, and 125th
and 129th meridian of
longitude.

Whole of State excepting
that portion within the
20th and 26th parallels
of latitude, and 125th
and 129th meridian of
longitude

Whole of State

Whole of State
excepting area within
20th and 26th parallels
of latitude and 125th
and 129th meridian
longitude

Whole of State

That part of the State
not occupied by
Automatic Totalisators
Ltd Subject of Award
34/1976

Employees in clerical
capacity in Brewing
establishments
operated by Swan
Brewery Co. Ltd.

Date of
Operation
9 April, 1970 to 8 April, 1973 ...............................................................
Amended Order No. 1580C/1989 (Application for variation
No variation resulting) ........................................................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 1253/2000 (Meal Allowance) ..............................................

No. of
Award

Date
Delivered

Reference
Vol.
Page

14C/1968

9/4/70

50

225

…

7/3/00

80

1611

…

17/7/00

80

3379,
3493

…
…

1/8/00
22/11/00

80
80

3153
5545

15 Dec., 1972 to 14 Dec., 1975 ............................................................
Amended Order No. 76/1980, Part 250 (S.47 – Deletion of
Respondent) ........................................................................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 1244/2000 (Meal Allowance) ..............................................

14/1972

15/12/72

52

1186

…

10/2/00

80

607

…

17/7/00

80

3379,
3494

…
…

1/8/00
22/11/00

80
80

3153
5546

18 May, 1984 to 18 May, 1986 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 1254/2000 (Meal Allowance) ..............................................

A14/1981

9/5/84

64

882

…

17/7/00

80

3379,
3500

…
…

1/8/00
22/11/00

80
80

3153
5547

1 Jan., 1954 to 31 Dec., 1956 ...............................................................
Amended Order No. 2036C/1989 (Application for variation No variation resulting) ........................................................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 1256/2000 (Meal Allowance) ..............................................
23 Dec., 1948 to 22 Dec., 1951 ............................................................
Amended Order No. 1581C/1989 (Application for variation No variation resulting) ........................................................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 1250/2000 (Meal Allowance) ..............................................
5 Dec., 1978 to 4 Dec., 1980 ................................................................
Amended –
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1245/2000 (Meal Allowance) ..............................................
23 April, 1979 to 22 April, 1981 ...........................................................
Amended Order No. 1582C/1989 (Application for variation No variation resulting) ........................................................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 1257/2000 (Meal Allowance) ..............................................
13 Sept., 1988 to 13 Sept., 1990. ..........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1249/2000 (Meal Allowance) ..............................................
16 Jan., 1978 to 15 July, 1979 ..............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
20 June, 1986 to 20 Dec., 1986 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

16/1952

30/11/53

33

547

…

7/3/00

80

1612

…

17/7/00

80

3379,
3501

…
…
47/1948

1/8/00
22/11/00
23/12/48

80
80
28

3153
5547
210

…

7/3/00

80

1612

…

17/7/00

80

3379,
3502

…
…
R34/1977

1/8/00
22/11/00
5/12/78

80
80
59

3153
5548
15

(26)

…

17/7/00

80

…
R7/1977

22/11/00
23/4/79

80
59

3379,
3503
5548
523

…

7/3/00

80

604

…

17/7/00

80

3379,
3504

…
…
A42/1987

1/8/00
22/11/00
13/9/88

80
80
68

3153
5549
2720

3379,
3506
5550
329

…

17/7/00

80

…
R22/1977

22/11/00
16/3/78

80
58

…

17/7/00

80

A5/1986

20/6/86

66

…

17/7/00

80

3379,
3509
1630

3379,
3509

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
Clerks (Taxi Services)
Award

Clerks (Timber) Award
No. 61 of 1947

Clerks (Wholesale and
Retail Establishments)
Award

Clothing Trades
Award 1973

Club Workers Award,
1976

Cockburn Cement
Limited Award 1991

Area
Governed

Date of
Operation

Employees in Clerical
capacity in Taxi
Service Industry

9 April, 1970 to 8 Oct., 1970 ................................................................
Amended Order No. 2033C/1989 (Application for variation No variation resulting) ........................................................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 1248/2000 (Meal Allowance) ..............................................

Whole of State but
excluding those portions within 20th and
26th parallels of
latitude and the 125th
and 129th degrees of
longitude

Whole of State excluding
portions within 20th
and 26th parallel of
latitude and the 125th
and 129th meridian of
longitude

Radius of 30 miles from
G.P.O., Perth

Whole of State
(For amendments prior
to Consolidation, see
Vol. 79, Part 2)

Cockburn Cement Limited
Main Works In Russell
Road and Woodman’s
Point

No. of
Award

Date
Delivered

Reference
Vol.
Page

14B/1968

9/4/70

50

225

…

7/3/00

80

1612

…

17/7/00

80

3379,
3511

…
…

1/8/00
21/11/00

80
80

3153
5550

22 July, 1948, to 21 July, 1951 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 1247/2000 (Meal Allowance) ..............................................

61/1947

22/7/48

28

206

…

17/7/00

80

3379,
3495

…
…

1/8/00
22/11/00

80
80

3153
5551

3 June, 1948 to 2 June, 1951 ................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 1246/2000 (Meal Allowance) ..............................................

38/1947

3/6/48

38

197

…

17/7/00

80

3379,
3512

…
…

1/8/00
22/11/00

80
80

3153
5552

15 June, 1973, to 14 June, 1974 ...........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 821/2000 (Rates of Pay Part Transition Period) ..................

16/1972

15/6/73

53

602

…

17/7/00

80

3379,
3489

…
…

1/8/00
23/2/01

80
81

3153
845

7 May, 1976 to 6 May, 1977 .................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Section 93(6) (Consolidation) ...............................................................
Order No. 737/2000 (Additional Rates for Ordinary Hours,
Meal Money, Wages Bar Work, Uniforms and Laundering
Protective Clothing, Employee Equipment) .......................................
Order Nos. 380/1995 and 581/1994 (Arrangement, State
Wage Principles – September 1989, Definitions, Contract of
Service, Hours, Translation of Casual Employees, Casual
Employees, Meal Breaks, Annual Leave, Wages, Minimum
Wage, Adult Males and Females, Translation of Full-Time
and Part-Time Employees, Bar Work, Higher Duties, No
Reduction, Roster, Australian Traineeship System, Maternity
Leave, Trainees, Changes With Significant Effect and
Redundancy, Right of Entry, Union Delegates and Meetings,
Redundancy, Anti- Discrimination, No Extra Claims, Further
Claims, Schedule A - Named Union Party, Schedule B –
Named Respondents, Schedule C – Letter to Employees) .................

12/1976

7/5/76

56

684

…

17/7/00

80

…

13/11/00

80

3379,
3514
5681

…

29/11/00

80

5552

…

21/2/01

81

787

30 Oct., 1991 - 29 Oct., 1992 ...............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A14/1991

13/4/92

72

1054

…

17/7/00

80

3379,
3516

Cockburn Cement Ltd.
Laboratory Employees
Award – The

Area occupied and
controlled by Cockburn
Cement Ltd., at South
Coogee and Woodman
Point

14 July, 1980 to 13 July, 1982 ..............................................................

CR175/80

26/8/80

60

1346

Commercial Travellers
and Sales Representatives’
Award 1978

Whole of State

2 April, 1979 to 1 April, 1981 ...............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 835/2000 (Wages, Special Rates, Vehicle
Provions, Air Conditioning) ................................................................
Correcting Order No. 835/2000 (Wages, Special Rates,
Vehicle Provisions, Air Conditioning) ................................................

R43/1978

9/5/79

59

740

…

17/7/00

80

3379,
3517

…

25/8/00

80

4344

…

5/9/00

80

4524

5 Feb., 1990 to 4 March, 1990 ..............................................................
Amended - .............................................................................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A19/
1988(R)

5/2/90

70

1209

…

17/7/00

80

3379,
3520

Community Colleges
Award, 1990

Respondent Colleges in
State of WA

(27)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
Community Welfare
Department Hostels
Award 1983

Area
Governed
Whole of State

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

14 Nov., 1983 to 14 Nov., 1984 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 682/2000 (Overtime, Special Rates and Provisions, Wages, Schedule A – Parties to the Award) ...........................
Correction Order No. 682/2000 (Special Rates and
Provisions) ...........................................................................................

A27/1981

14/11/83

63

2417

…

17/7/00

80

3379,
3522

…

16/11/00

80

5553

…

13/12/00

81

332

Confectionery Manufacturing Award 1968
(Replaced by Food
Industry (Food Manufacturing or Processing) Award

South of 26th parallel
of south latitude

1 Aug., 1968 to 31 July, 1971 ...............................................................

19/1967

1/8/68

48

423

Contract Cleaners
Award, 1986

Throughout State
of W.A.

5 Dec., 1988 to 4 Dec., 1989 ................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 386/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 679/2000 (Overtime, Special Rates and Conditions Fares and Travelling Time, Wages, Schedule A –
Parties to the Award, Schedule B - Respondents) ...............................
Order No. 975/2000 (Arrangement, Contract of Service,
Freedom of Choice) ............................................................................

A6/1985

5/12/88

69

1441

…

17/7/00

80

3379,
3523

…

1/8/00

80

3153

…

6/11/00

80

5170

…

14/11/00

80

5554

…

19/4/2001

81

1162

1 March, 1990 to 28 Feb., 1991 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 1431/1998 (Schedule B—Respondents) ..............................
Order No. 1509/1997 (Application for variation –
No Variation Resulting) .......................................................................
Order No. 385/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 680/2000 (Overtime, Fares and Travelling Time,
Special Rates and Provisions, Wages, Schedule A –
Parties to the Award) ...........................................................................
Order No. 1431/1998 (Schedule B – Respondents) .............................

A5/1981

22/2/90

70

1339

…

17/7/00

80

3379,
3524

…
…

1/8/00
13/9/00

80
80

3153
4334

…

23/8/00

80

4351

…

7/11/00

80

5170

…
…

14/11/00
20/12/00

80
81

5555
35

Contract Cleaners’
(Ministry of Education)
Award 1990

Whole of State

Contract Cleaning (FMWU)
Superannuation
Award 1988

Whole of State

31 March, 1989 to 30 March, 1991 ......................................................

A3/1988

12/4/89
5/5/89

69
69

1450,
1756

Country High School
Hostels Award, 1979

Whole of State

1 Feb., 1980 to 31 Jan., 1982 ................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 681/2000 (Overtime, Meal Money, Special Rates
and Provisions, Supported Wage System, Wages, Schedule
A – Parties to the Award) .....................................................................
Amending Order No. 681/2000 (Overtime, Meal Money,
Special Rates and Provisions, Supported Wage System,
Wages, Schedule A – Parties to the Award) ........................................

R 7A/1979

18/12/79

60

188

…

17/7/00

80

3379,
3525

…

12/12/00

81

256

…

19/1/01

81

727

2 Feb., 1990 to 1 Feb., 1992 .................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................

A19/1989

9/3/90

70

1704

…

17/7/00

80

3379,
3526

…

1/8/00

80

3153

23 May, 1989 to 23 May, 1990 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 683/2000 (Overtime, Special Rates and Provisions, Wages, Schedule A – Parties to the Awards) .............................

A28/1988

4/8/89

69

2691

…

17/7/00

80

3379,
3527

…

14/11/00

80

5556

25 June, 1982 to 24 June, 1983 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 319/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 684/2000 (Special Rates, Leading Hands, Meal
Money, Vehicle Allowance, Schedule A – Parties to the
Award, Schedule B - Respondents) .....................................................

A15/1982

30/7/82

62

1847

…

17/7/00

80

3379,
3528

…

6/11/00

80

5171

…

24/11/00

80

5557

CSBP and Farmers Award
1990

Cultural Centre Award
1987

*Dairy Factory Workers
Award, 1982
(Replaced by Masters
Dairy Award 1994
No. A2/1994 insofar as
it applies to employees
of Masters Dairy Ltd)

Whole of State

Whole of State

Whole of State

(28)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
Dampier Salt Award 1990

Deckhands (Passenger
Ferries, Launches
and Barges) Award

Dental Technicians and
Attendant/Receptionists
Award, 1982

Area
Governed
Area occupied &
Operated upon by
Dampier Salt
(Operations) Pty Ltd
- Dampier & Lake
MacLeod Division

Ports of Fremantle and
Perth

Whole of State

Draughtsmen’s, Tracers’,
Planners and Technical
Officers Award 1979
(Replaced by Material
Testing Employees Award
insofar as it applies
to Respondents bound
therein)

Whole of State

Dried Vine Fruits
Industry Award, 1951

South-West Land
Division

Drum Reclaiming Award

Dry Cleaning and Laundry
Award 1979

Earth Moving and
Construction Award
(See also Appendix IX)

Egg Processing Award
1978

South-West Land
Division

For Dry Cleaning and
Linen Repairers Whole of State
For Laundry Workers Whole of State except
S.W. Land Division.

Whole of State

South-West Land
Division

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

20 Dec., 1990 to 30 June, 1992 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A23/1990

21/12/90

71

50

…

17/7/00

80

3379,
3532

14 Nov., 1972 to 13 Nov., 1973. ...........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

15/1972

14/11/72

52

1030

…

17/7/00

80

3379,
3534

23 Dec., 1982 to 22 Dec., 1984 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................

29/1982

15/4/83

63

932

…

17/7/00

80

3379,
3535

…

1/8/00

80

3153

24 Sept., 1979 to 23 March, 1981 ........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................

R11/1979

13/9/79

59

1350

…

17/7/00

80

3379,
3538

…

1/8/00

80

3153

21 Sept., 1951 to 20 Sept., 1952 ...........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

8/1951

21/9/51

31

322

…

17/7/00

80

3379,
3540

14 Nov., 1961 to 13 Nov., 1962 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 647/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 685/2000 (Meal Money, Shift Work, Leading
Hands, Schedule A – Parties to the Award) .........................................

21/1961

14/11/61

41

564

…

17/7/00

80

3379,
3541

…

6/11/00

80

5171

…

24/11/00

80

5558

24 July, 1979 to 24 Jan., 1980 ..............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 361/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 686/2000 (Meal Money, Special Rates, Wages,
Schedule B - Parties to the Award) ......................................................

R35/1978

24/7/79

59

1033

…

17/7/00

80

3379,
3541

…

1/8/00

80

3153

…

7/11/00

80

5171

…

24/11/00

80

5558

10/1963

4/6/63

43

327

4 June, 1963 to 3 June, 1966 ................................................................
Amended Order No. 816/1999 (Allowances and Special Provisions,
Appendix I, Appendix II) ....................................................................
Order No. 1448/1999 (Meal Money, Living Away From
Home Allowance) ................................................................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 903/2000 (Superannuation) .................................................
Order No. 1142/2000 (Allowances and Special Provisions,
ions Fares and Travelling Time, Wages, Schedule A –
Appendix I, Appendix II) ....................................................................
Correction Order No. 1142/2000 (Item 2 – Appendix I) ......................
Order No. 1616/2000 (Meal Money, Living Away from Home
Allowance, Travelling Allowance) ......................................................
1 Mar., 1979 to 28 Feb., 1981 ...............................................................
Amended –
Order No. 1102/1999 (Arrangement, Minimum Adult
Award Wage, State Wage Principles, Definitions,
Part-Time Workers, Wages, Appendix – Resolution of
Disputes Requirement, Appendix S49B – Inspection
of Records Requirement, Appendix 3 – Old
Definition, Appendix 4 – Transitional Arrangement) .........................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

(29)

…

2/12/99

80

172

…

2/12/99

80

174

…

17/7/00

80

3379,
3544

…
…

1/8/00
28/8/00

80
80

3153
4345

…
…

14/11/00
27/11/00

80
80

5559
5677

…

16/2/01

81

845

R42/1978

2/3/79

59

293

…

7/2/00

80

368

…

17/7/00

80

3379,
3552

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
Electrical Contracting
Industry Award

Area
Governed
Whole of State

Electrical, Engineering
and Building Trades
(West Australian
Newspapers Limited)
Award 1988
(Previously called
Engineering and Electrical Trades (West
Australian Newspaper
Limited) Award)

Employees of Western
Australian Newspapers
Limited

Electrical Trades
(Security Alarms
Industry) Award, 1980

Whole of State

Electronic Servicing
Employees (Building
Management Authority)
Award 1984
(Previously *Electronic
Servicing Employees
(Public Works Department Architectural
Division)

Whole of State

Electronics Industry
Award

Whole of State

Engine Drivers (Building
and Steel Construction)
Award

Engine Drivers (General)
Award
(Replaced by Engine
Drivers (Quarries, Sand
Pits and Limestone
Quarries Agreement
No. A8/1991 insofaras
it applies to the Metropolitan Operations/the
Respondent to that
Agreement)

Whole of State

Whole of State south of
26th parallel/South
latitude but excluding
Workers covered by
awards Nos. 20/1973
and 10/1973

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

26 Feb., 1979 to 25 Feb., 1981 .............................................................
Amended –
Order No. 319/1999 (Third Schedule – Employers Joined
as Parties, Second Schedule – Respondents, Fourth
Schedule – Named Parties to the Award) ............................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 1271/2000 (Minimum Adult Award Wage,
State Wage Principles – June 1991 (Deleted) Arrangement,
Overtime, Special Rates and Provisions, Car Allowance,
Allowance for Travelling and Employment in Construction
Work, Distant Work, Grievance Procedure and Special
Allowance, Special Provisions – Western Power, First
Schedule – Wages, Second Schedule B - Respondents) .....................
Correction Order No. 1271/2000 (First Schedule – Wages,
New Classifications) ............................................................................

R22/1978

27/2/79

59

299

…

29/5/00

80

2684

…

17/7/00

80

3379,
3554

…

1/8/00

80

3153

…

22/11/00

80

5560

…

6/12/00

81

334

15 July, 1985 .........................................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1335/2000 (Overtime, Fares and Travelling, Distant
Work, Special Rates and Provisions, First Schedule – Wages) ...........

A17/1985

17/1/86

66

330

…

17/7/00

80

3379,
3558

…

30/11/00

80

5564

26 Sept., 1980 to 25 March, 1981 ........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 1282/2000 (Overtime, Special Rates and Provisions,
Car Allowance, Distant Work, Wages) ................................................

R27/1979

17/11/80

60

2408

…

17/7/00

80

3379,
3556

…

1/8/00

80

3153

…

15/12/00

81

652

30 Aug., 1984 to 29 Aug., 1985 ...........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A40/1982

27/7/84

64

1729

…

17/7/00

80

3379,
3560

1 Nov., 1988 to 1 Jan., 1991 .................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 1270/2000 (Overtime, Car Allowance, Distant
Work, Special Provisions, Wages, Part II – Construction:
Special Rates and Provisions, Allowance for Travelling and
Employment in Construction Work, Distant Work, Wages) ...............

A22/1985

22/7/88

68

1725

…

17/7/00

80

3379,
3562

…

1/8/00

80

3153

…

30/11/00

80

5565

15 Jan., 1974 to 14 Jan., 1977 ..............................................................
Amended Order No. 823/1999 (Allowances and Special Provisions,
Wages, 4th Schedule – Special Site Provisions) .................................
Order No. 347/2000 (Meal Allowance; Distant Work) .........................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 905/2000 (Superannuation) .................................................
Order No. 1140A/2000 (Allowances and Special Provisions,
Wages, 4th Schedule – Special Site Provisions) ................................

20/1973

15/1/74

54

38

…
…

2/12/99
15/5/00

80
80

174
2686

…

17/7/00

80

3379,
3567

…
…

1/8/00
28/8/00

80
80

3153
4346

…

1/11/00

80

5568

R 21A/1977

29/12/77

58

233

…

2/12/99
2/12/99

80
80

182
183

…

17/7/00

80

3379,
3569

…
…
…
…

1/8/00
28/8/00
1/11/00
8/12/00

80
80
80
81

3153
4346
5568
334

…

16/2/01

81

846

22 Dec., 1977 to 21 Mar., 1978 ............................................................
Amended Order No. 1449/1999 (Overtime, Superannuation) ..............................
Order No. 815/1999 (Wages) ................................................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 906/2000 (Superannuation) .................................................
Order No. 1139/2000 (Wages) ..............................................................
Correction Order No. 1139/2000 (Wages) ............................................
Order No. 1617/2000 (Overtime, Schedule C – 38 Hour
Week Provisions) .................................................................................
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
Engine Drivers (Gold
Mining) Consolidated
Award 1979

Engine Drivers (Government) Award 1983

Engine Drivers Mineral
Production (Salt)
Industry Award

Engine Drivers (Nickel
Mining) Award 1988

Engineering and Engine
Drivers (Nickel
Smelting) Award, 1973

Engineering (Government
Printing Office) Award
1986

Engineering Trades
(Fremantle Port
Authority) Award, 1968

Engineering Trades
(Government) Award,
1967 (Excluding Work
covered under Water
Supply Award)

Engineering Trades and
Engine Drivers (Nickel
Refining) Award, 1971
(See also Appendix IX)

Area
Governed

Date of
Operation

Yilgarn, Coolgardie,
Broad Arrow, Dundas,
Phillips River, East
Coolgardie, North
Coolgardie, NorthEast Coolgardie,
Mt. Margaret, East
Murchison, Murchison,
Yalgoo, Peak Hill
and Gascoyne
Goldfields and
the area outside
those Goldfields
in W.A. comprised
within the 14th
and 26th parallels
/latitude.

24 Dec., 1947 to 23 Dec., 1948 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

Whole of State

24 June, 1983 to 23 June, 1984 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1141/2000 (Wages) ..............................................................
Correction Order No. 1141/2000 (Date of Order should
read “Wednesday, 29 November 2000” and not
“25 September 2000”) .........................................................................
Order No. 1615/2000 (Overtime) .........................................................

No. of
Award

Date
Delivered

Reference
Vol.
Page

37/1947

24/12/47

27

576

…

17/7/00

80

3379,
3571

A5/1983

24/6/83

63

1402

…

17/7/00

80

…

25/9/00

80

3379,
3566
5569

…
…

14/12/00
16/2/01

81
81

334
847

1 May, 1970 to 30 April, 1973 ..............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

43/1968

1/5/70

50

297

…

17/7/00

80

3379,
3574

Yilgarn, Coolgardie,
Broad Arrow, Dundas,
Phillips River, East
Coolgardie, North
Coolgardie, North-East
Coolgardie,
Mt. Margaret, East
Murchison, Murchison,
Yalgoo, Peak Hill and
Gascoyne Goldfields
and the area outside
those Goldfields in
W.A. comprised within
the 14th and 26th
parallels/latitude

26 Sept., 1968 to 25 Sept., 1969 ...........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

37/1968

26/9/68

48

620

…

17/7/00

80

3379,
3573

Area occupied and controlled by Western
Mining Corporation
approximately 10 miles
south/Boulder

23 March, 1973 to 31 Dec., 1973 .........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

4/1973

23/3/73

53

236

…

17/7/00

80

3379,
3578

30 June, 1986 to 29 June, 1987 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A12/1984

30/6/86

66

1155

…

17/7/00

80

3379,
3576

5 Dec., 1968 to 4 Dec., 1971 ................................................................
Amended - .............................................................................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

42 &48
/1968

5/12/68

48

837

…

17/7/00

80

3379,
3592

25 Oct., 1967 to 24 Oct., 1970 .............................................................

29, 30,
31/1961
& 3/1962

25/10/67

47

925

…

17/7/00

80

3379,
3585

…

22/11/00

80

5570

…

6/3/01

81

847

…

14/3/01

81

933

10/1971

30/3/71

51

427

…

17/7/00

80

3379,
3589

…

28/11/00

80

5569

Whole of State except
area operated by
Dampier Salt

Government Printing
Office

Area controlled by
Fremantle
Port Authority

Whole of State

Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1334/2000 (Overtime, Shift Work, Special Rates
and Provisions, Fares and Travelling Allowances, Distant
Work – Construction, District Allowances, First Schedule –
Wages) .................................................................................................
Order No. 1845/2000 (First Schedule – Building Management
Authority Wages and Conditions) .......................................................
Amending Order No. 1845/2000 (First Schedule – Building
Management Authority Wages and Conditions) .................................
Kwinana

30 March, 1971 to 26 Jan., 1973 ..........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1336/2000 (Special Rates and Provisions,
Metal and Electrical Trades, Overtime (Other than Continuous Shift Workers), Continuous Shift Workers, Shift
Working, Wages) .................................................................................
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
Enrolled Nurses and
Nursing Assistants
(Government) Award

Enrolled Nurses and
Nursing Assistants
(Private) Award

Ethnic Childrens’
Services Industrial
Award, 1993

Family Day Care
Co-ordinators’ and
Assistants’ Award, 1985

Farm Employees
Award, 1985

Fast Food Outlets
Award 1990

Fibre-Cement Workers
Award

Fire Brigade Employees
Award, 1990

Area
Governed
Whole of State

Whole of State

Whole of State

Whole of State

Whole of State
(For amendments prior
To Consolidation, see
Vol. 79, Part 2)

Whole of State

Radius/15 miles from
G.P.O., Perth

State of W.A.

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

26 April, 1979 to 25 April, 1981 ...........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 687/2000 (Definitions, Overtime, Public Holidays,
Transfer, Laundry and Uniforms, Shift Work, Wages,
Schedule A – Parties to the Award, Schedule B - Respondents) ........

R7/1978

24/12/80

61

304

…

17/7/00

80

3379,
3594

…

16/11/00

80

5575

8 June, 1981 to 7 June, 1983 ................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 437/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 688/2000 (Scope, Definitions, Overtime, Laundry
and Uniforms, Fares and Motor Vehicles Allowances,
Schedule A – Parties to the Award, Schedule B - Respondents) ........

8/1978

8/6/81

61

1069

…

17/7/00

80

3379,
3596

…

1/8/00

80

3153

…

7/11/00

80

5171

…

16/11/00

80

5576

30 June, 1993 to 29 June, 1994 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 397/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 689/2000 (Fares and Travelling Allowance,
Schedule A – Parties to the Award) .....................................................

A10/1989

9/3/93

73

724

…

17/7/00

80

3379,
3598

5 May, 1986 to 5 May, 1987 .................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 395/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 691/2000 (Fares and Travelling Allowance,
Schedule A – Parties to the Award) .....................................................

…

6/11/00

80

5172

…

24/11/00

80

5577

A16/1985

5/5/86

66

857

…

17/7/00

80

3379,
3599

…

1/11/00

80

5172

…

16/11/00

80

5578

20 Mar., 1985 to 19 Mar., 1986. ...........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Section 93(6) (Consolidation) ...............................................................

A19/1984

20/3/85

65

672

…

17/7/00

80

…

9/11/00

80

3379,
3601
5694

22 Aug., 1990 to 21 Aug., 1991 ...........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A14/1990

22/8/90

70

3602

…

17/7/00

80

3379,
3602

24 July, 1961 to 23 July, 1964 ..............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

23/1960

24/7/61

41

551

…

17/7/00

80

3379,
3603

31 Aug. 1990 to 30 Aug., 1991 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A28/1989

1/9/90

70

3987

…

17/7/00

80

3379,
3606

Fire Brigade Employees
(Operations Room
Attendants) Consolidated
Award 1975

Watchroom attendants
employed in watchroom,
W.A. Fire Brigade
Board

30 Oct., 1962 to 29 Oct., 1962 .............................................................

A6/1959

30/10/59

39

627

Fire Brigade Employees
(Workshops) Award 1983

W.A. Fire Brigades
Board

3 March, 1983 to 2 March, 1984 ..........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A6/1981

3/3/83

63

392

…

17/7/00

80

3379,
3605

Food Industry (Food
Manufacturing or
Processing) Award

State of W.A.

1 March, 1991 to 31 Aug., 1992 ...........................................................
Amended Order No. 461/2000 (Meal Allowance, Wages) ....................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1471/2000 (Arrangement, Unions Party to Award) .............
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A20/1990

16/3/91

71

1191

…

19/7/00

80

3285

…

17/7/00

80

…

3/11/00

80

3379,
3608
5164

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
*Foodland Associated Ltd
(W.A.) Warehouse
Award 1982

Foremen (Building
Trades) Award 1991

Area
Governed
Employees employed in
the W.A. Distribution
Centres by Foodland

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

1 June, 1982 to 31 May, 1983 ...............................................................
Amended Order No. 60/2000 (Meal Money, Additional Rates For
Saturday Work, Motor Vehicle Allowance, First Aid
Officers) ...............................................................................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................

A27/1982

1/9/82

62

2096

…

14/4/00

80

1936

…

17/7/00

80

3379,
3609

…

1/8/00

80

3153

22 February, 1992 .................................................................................
Amended – ............................................................................................
Order No. 1451/1999 (Distant Work, Superannuation) ........................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 907/2000 (Superannuation) .................................................
Order No. 1608/2000 (Distant Work, Fares and Travelling
Time) ...................................................................................................

A5/1987

30/1/92

72

…

2/12/99

80

216,
1302
183

…

17/7/00

80

3379,
3614

…
…

1/8/00
28/8/00

80
80

3153
4347

…

16/2/01

81

848

11 June, 1956 to 10 June, 1958 ............................................................
Amended –
Order No. 1769/1999 (Application to vary award –
No variation resulting) ........................................................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

50/1955

11/6/56

36

166

…

14/4/00

80

1938

…

17/7/00

80

3379,
3615

11 Dec., 1979 to 10 Dec., 1980 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

R17/1979

11/12/79

60

26

…

17/7/00

80

3379,
3616

11 June, 1964 to 10 June, 1967 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 394/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 690/2000 (Meal Time and Allowances, Wages,
Special Rates and Conditions Standing By, Car Allowance,
Schedule A – Parties to the Award, Schedule B – Respondents) ........

18/1962

11/6/64

44

253

…

17/7/00

80

3379,
3617

…

1/8/00

80

3153

…

7/11/00

80

5172

…

15/11/00

80

5578

24 March, 1980 to 23 March 1983 .......................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

R34/1979

24/3/80

60

631

…

17/7/00

80

3379,
3618

Whole of State
excluding premises
occupied by or Worked
in conjunction with
Western Australian
Government Railways
Commission

14 Nov., 1984 to 13 Nov., 1985 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................

A6/1984

1/2/85

65

403

…

17/7/00

80

3379,
3620

…

1/8/00

80

3153

Whole of State

11 April, 1968 to 10 April, 1971 ...........................................................
Amended Order No. C121/2000 (Arrangement, Part-Time Employment, Prepaid Hours/Shifts, Special Hours/Shifts,
Exceptional and Emergency Hours/Shifts, Management
of Peak Musters, Secondments and Vacancies, Sick
Leave, Probationary Officers in Training, Annualised
Salaries, Schedule A – Rates of Pay) ..................................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. C121/2000 (Part-Time Employment,
Probationary Officers in Training, Schedule A—
Rates of Pay) .......................................................................................
Order No. 257/1998 (Arrangement, Schedule A – Rates
of Pay) .................................................................................................

12/1968

11/4/68

48

11

…

27/6/00

80

3110

…

17/7/00

80

3379,
3625

…

30/8/00

80

4347

…

30/11/00

80

5579

Whole of State

*Foremen and Supervisors
Cement and Lime Production Industry (Cockburn
Cement Ltd) Award
A40/1991
(Cancelled 80WAIG192.
For prior details see
Vol. 79, Part 2)
Fruit and Produce Market
Employees Award

Fruit Growing and Fruit
Packing Industry Award

Funeral Directors’
Assistants’ Award

Furniture Trades (Government) Award 1979

Furniture Trades
Industry Award

Gaol Officers’ Award
1998

Radius/15 miles
from G.P.O. Perth

Whole of State

Whole of State
South/the 26th
parallel/south latitude

Whole of State
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Title
Gardeners (Government)
1986 Award

Gate, Fence and Frames
Manufacturing Award

Area
Governed
Whole of State

Whole of State

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

14 May, 1986 to 31 Dec., 1986 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 692/2000 (Overtime, First-/Aid Kits and
Attendants, Part C – All Employees, Schedule A Parties to the Award, Schedule B – Respondents) ..............................

A16/1983

23/6/86

66

1163

…

17/7/00

80

3379,
3627

…

13/11/00

80

5582

26 Nov., 1971 to 25 Nov., 1974 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................

24/1971

26/11/71

51

1134

…

17/7/00

80

3379,
3631

…

1/8/00

80

3153

Gold Mining
Consolidated Award
(Replaced by Telfer
Gold Mine (Production
and Maintenance
Employees) Award 1987
No. A9/1987, as it
applies to employees
employed at Telfer

Yilgarn, Coolgardie,
Broad Arrow, Dundas,
Phillips River, East
Coolgardie, North
Coolgardie, NorthEast Coolgardie,
Mt Margaret, East
Murchison, Murchison,
Yalgoo, Peak Hill and
Gascoyne Goldfields,
and the area comprised within the
14th and 26th
parallels/latitude

6 Nov. 1967 to 5 Nov., 1970 .................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

21/1967

6/11/67

47

96

…

17/7/00

80

3379,
3634

Gold Mining Engineering
and Maintenance Award
(Formerly Engineers
(Gold Mining) Award

Yilgarn, Coolgardie,
Broad Arrow, Dundas,
Phillips River, East
Coolgardie, North
Coolgardie, NorthEast Coolgardie,
Mt. Margaret, East
Murchison, Murchison,
Yalgoo, Peak Hill
and Gascoyne Goldfields
and the area outside
those Goldfields in
W.A. comprised within
the 14th and 26th
parallels/latitude

24 Dec., 1947 to 23 Dec., 1948 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

26/1947

24/12/47

27

554

…

17/7/00

80

3379,
3641

Whole of State

22 Dec., 1967 to 21 Dec., 1970 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................

16/1967

22/12/67

47

1124

…

17/7/00

80

3379,
3640

…

1/8/00

80

3153

25 May, 1962 to 24 May, 1965 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

34/1960

25/5/62

42

156

…

17/7/00

80

3379,
3644

18 Dec., 1974 to 19 Dec., 1975 ............................................................
Amended Order No. 1094/1999 (Application for Variation – No
variation resulting) .............................................................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

15/1973

18/12/74

55

35

…

15/6/00

80

3038

…

17/7/00

80

3379,
3644

19 July, 1973 to 18 Aug., 1973 .............................................................
Amended Order No. 977/1999 (Interpretation) .....................................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1199/2000 (Rates of Pay, Shift Work,
Hamper Allowance) .............................................................................
Order No. 586/2000 (Application for variation - No variation
resulting) .............................................................................................

13/1973

19/7/73

53

766

…

18/2/00

80

600

…

17/7/00

80

3379,
3651

…

25/8/00

80

4348

…

20/12/00

81

264

2/1980

20/3/81

61

869

…

17/7/00

80

3379,
3653

…
…

16/11/00
1/6/01

80
81

5583
1383

Golf Link and Bowling
Green Employees’
Award 1993

Government Dredge
Masters Mates and
Engineers Award

Government Engineering
and Building Trades
Foremen and Subforemen Award

Government Railways
Locomotive Enginemen’s
Award 1973

Government Water Supply,
Sewerage and Drainage
Employees Award 1981

Whole of State

Whole of State

W.A.G.R. Commission

All employees employed
by the Metropolitan
Water Supply,
Sewerage and Drainage
Board under the
provisions/the
Metropolitan Water
Supply, Sewerage
and Drainage Act, 1909

20 March, 1981 to 19 March, 1982 ......................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 735/2000 (Special Rates and Provisions, First
Aid Attendant, Travelling Time and Allowances, Tea
Breaks, Meal Hours, Refreshments, Distant Work, Wages,
Schedule A – Parties to the Award) .....................................................
Order No. 736/2000 (Schedule F – District Allowance) .......................
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Title
*Government Water, Supply
Sewerage and Drainage
Foremen’s Award 1984

Grain Handling Maintenance Workers Award

Grain Handling
Salaried Officers
Consolidated Award 1989

Hairdressers Award 1989

Area
Governed

Date of
Operation

All Workers employed
by the Minister under
the provisions of
Metropolitan Water
Supply Act, 1982
and by the Minister
on the construction
and maintenance of
such water supplies
under the Country
Areas Water Supply
Act, 1947 as are
controlled by the
Executive Engineer
as part/or in
connection with the
Mundaring-Kalgoorlie
Water Supply Underunder the control of
the District
Engineer, Country
taking or that which
on the 1st day of
September, 1966 came
Water supply
Kalgoorlie.

22 June, 1984 to 21 June, 1985 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A10/1983

22/6/84

64

1504

…

17/7/00

80

3379,
3657

Maintenance Workers
employed by
Co-Operative Bulk
Handling Ltd in the
State of W.A.

15 Nov., 1979 to 14 May, 1981 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

C477/1979

17/12/79

60

154

…

17/7/00

80

3379,
3658

7 Sept., 1966 to 6 Sept., 1969 ...............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 29/2000 (Statement of Principles March 1996
(Deleted), Arrangement, Term, Contract of Service,
Hours of Duty, Shift Work, Overtime, Meal Allowance
(Deleted), Travelling Time (Deleted), Disability
Allowance (Deleted), Joint Review Committee, Holidays,
Preservations of Accrued Rights (Deleted), No Reduction,
Salaries, Casual Employee) .................................................................

37/1965

7/9/66

46

1017

…

17/7/00

80

3379,
3660

…

18/5/01

81

1380

9 May, 1989 to 8 May, 1992 .................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Section 93(6) (Consolidation) ...............................................................

A32/1988

9/6/89

69

2324

…

17/7/00

80

3379,
3664

…
…

1/8/00
3/11/00

80
80

3153
5226

Whole of State

State of W.A.
(For amendments prior
to Consolidation, see
Vol. 79, Part 2)

No. of
Award

Date
Delivered

Reference
Vol.
Page

Harbour and Lights
Department Wharfingers,
1 Assistant Wharfingers
and Clerks Award

Whole of State

7 Aug., 1979 to 6 Aug., 1981 ................................................................

20/1978

7/8/79

59

119

Health Attendants
Award 1979

Whole of State

16 Sept., 1980 to 15 Sept., 1981 ...........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 646/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 693/2000 (Overtime, Schedule A – Parties to
the Award) ...........................................................................................

A49/1978

16/9/80

60

1498

…

17/7/00

80

3379,
3666

…

7/11/00

80

5172

…

16/11/00

80

5586

1 July, 1988 ...........................................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A8/1988

16/6/88

68

1438

…

17/7/00

80

3379,
3667

14 April, 1980 to 13 April, 1982 ...........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 694/2000 (Definitions, Schedule A – Parties to
the Award) ...........................................................................................

R21/1979

21/10/80

60

2420

…

17/7/00

80

3379,
3667

…

16/11/00

80

5587

3 April, 1981 to 2 April, 1982 ...............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by)
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A3/1981

3/4/81

61

646

…

17/7/00

80

3379,
3668

Health Care Industry
(Private) Superannuation Award 1987

Health Workers - Community and Child Health
Services, Award 1980

Heat Containment
Industries (Refractory
Specialities) Award
(Previously called
Refractory Workers
(Kaiser Refractories
Award

Whole of State

Whole of State

Area Covering
operations at Kwinana

(35)
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Title
Horticultural (Nursery
Industry) Award

Hospital Employees
(Brightwater)
Consolidated Award 1981

Hospital Employees’
(Perth Dental Hospital)
Award 1971

*Hospital Laundry and
Linen Service (Government) Award, 1982

Area
Governed
Whole of State

Area occupied by the
Home/Peace

Whole of State

Lakes Hospital

Hospital Salaried Officers
(Australian Red Cross
Blood Service, Western
Australia) Award, 1978
(Previously known as
Hospital Salaried Officers
(Red Cross Blood
Transfusion Service)
Award 1978)

Whole of State

Hospital Salaried
Officers (Cerebal
Palsy) Award 1978

Whole of State

Hospital Salaried Officers
(Dental Therapists)
Award, 1980

Hospital Salaried
Officers (Good
Samaritan Industries)
Award 1990

Hospital Salaried
Officers (Joondalup
Health Campus)
Award, 1996

Whole of State

State of W.A.

Whole of State

Hospital Salaried
Officers (Nursing
Homes) Award 1976

Workers employed by
respondents in callings described

Hospital Salaried Officers
(Private Hospitals)
Award, 1980

Whole of State

Hospital Salaried
Officers (Silver Chain)
Award, 1980

Whole of State

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

4 May, 1983 to 3 May, 1985 .................................................................
Amended –
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
31 Jan., 1961 to 30 Jan., 1964 ..............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 438/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 695/2000 (Title, Overtime, Wages, Fares and
Vehicle Allowances, Schedule A – Parties to the Award,
Schedule B - Respondent) ...................................................................
25 May, 1971 to 24 May, 1974 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 696/2000 (Definitions, Wages) ............................................

A30/1980

4/5/83

63

1409

…

17/7/00

80

3379,
3669

…
26/1960

1/8/00
3/11/61

80
41

3153
68

…

17/7/00

80

3379,
3670

…

7/11/00

80

5173

…
4/1970

16/11/00
25/5/71

80
51

5588
559

…

17/7/00

80

…

16/11/00

80

3379,
3673
5588

14 Dec., 1982 ........................................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A36/1981

14/12/82

63

95

…

17/7/00

80

3379,
3675

12 Dec., 1978 to 11 Dec., 1981 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

R17/1974

21/12/78

59

22

…

17/7/00

80

3379,
3685

24 Aug., 1978 to 23 Aug., 1981 ...........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

R37/1976

14/6/78

58

1075

…

17/7/00

80

3379,
3689

17 Oct., 1980 to 16 Oct., 1981 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

R27/1977

17/10/80

60

2444

…

17/7/00

80

3379,
3677

25 Sept. 1990 ........................................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................

A8/1989

25/9/90

70

3997

…

17/7/00

80

3379,
3678

…

1/8/00

80

3153

1 June, 1996 - 30 Nov., 1998 ................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A1/1996

21/1/97

77

363

…

17/7/00

80

3379,
3705

22 Nov., 1976 to 21 Nov., 1979 ............................................................
Amended - .............................................................................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
18 Nov., 1980 to 17 Nov., 1981 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
24 Oct., 1980 to 23 Oct., 1981 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

R18 &
R19/1974

26/11/76

57

150

3379,
3680
2449

(36)

…

17/7/00

80

R28/1977

3/12/80

60

…

17/7/00

80

R38/1978

5/11/80

60

…

17/7/00

80

3379,
3683
2145

3379,
3687

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
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Title
Hospital Salaried Officers
(WorkPower) Award of
1996

Hospital Workers
(Cleaning Contractors
- Private Hospitals)
Award 1978

Hospital Workers
(Government) Award

Hospital Workers
(N-gala) Award

Area
Governed
Whole of State

Whole of State

Whole of State

Area occupied and
controlled by N-gala
Centre

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

6 Dec., 1996 5 Dec., 1998 ....................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A8/1996

17/12/96

77

54

…

17/7/00

80

3379,
3703

1 April, 1978 to 31 March, 1979 ..........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 439/1993 (Application for Variation – No
Variation Resulting) .............................................................................
Order No. 697/2000 (Overtime, Special Rates and Conditions, Laundry, Height Money, Fares, Travelling Time
and Transport, Wages, Schedule A – Parties to the Award) ................

R2/1977

3/3/78

58

339

…

17/7/00

80

3379,
3693

…

6/11/00

80

5173

…

16/11/00

80

5589

21 Dec., 1966 to 20 Dec., 1969 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 700/2000 (Definitions, Overtime, Shift Work,
Weekend Work, Allowances and Special Provisions,
Public Holidays, Public Holidays – Graylands and Selby
Lodge/Lemnos Hospitals, Wages, Schedule A – Parties
to the Award) .......................................................................................

21/1966

21/12/66

46

1319

…

17/7/00

80

3379,
3695

…

12/1/01

81

653

26 Nov., 1959 to 25 Nov., 1962 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 440/1993 (Application for Variation – No
Variation Resulting) .............................................................................
Order No. 698/2000 (Overtime, Allowances and Special
Provisions, Fares and Motor Vehicle Allowances,
Schedule A – Parties to the Award) .....................................................

6A/1958

26/11/59

39

30

…

17/7/00

80

3379,
3699

…

7/11/00

80

5173

…

16/11/00

80

5590

Hostel Workers (Aged
and Disabled Persons
Hostels) Award

Whole of State

1 May, 1978 to 30 April, 1979 ..............................................................

5/1976

26/4/78

58

513

Hotel and Tavern Workers
Award, 1978

Whole of State

1 Jan., 1978 to 31 Dec., 1978 ...............................................................
Amended –
Order No. 933/1998 (Section 46 - Interpretation:
Minimum Wage—Adult Males and Females) ....................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 738/2000 (Additional Rates for Ordinary Hours,
Meal Money, Wages, Bar Work, Uniforms and Laundering,,
Protective Clothing, Employee Equipment) .......................................
Order Nos. 378/1995 and 579/1994 (Arrangement, State Wage
Principles - September 1989, Scope, Definitions, Contract of
Service, Hours, Translation of Casual Employees, Casual
Employees, Meal Breaks, Annual Leave, Wages, Minimum
Wage – Adult Males and Females, Translation of Full-Time
and Part-Time Employees, Bar Work, Higher Duties, No
Reduction, Roster, Union Delegates and Meetings,
Australian Traineeship System, Maternity Leave, Trainees,
Changes with Significant Effect and Redundancy, Right of
Entry, Redundancy, Anti-Discrimination, No Extra Claims,
Further Claims, Schedule A – Named Union Party, Schedule
B – Respondents, Schedule C – Letter to Employees) .......................

R31/1977

11/1/78

58

125

…

29/2/00

80

605

…

17/7/00

80

3379,
3706

…

29/11/00

80

5590

…

21/2/01

81

798

29 March, 1993 .....................................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................

A15/1991

7/4/93

73

1017

…

17/7/00

80

3379,
3715

…

1/8/00

80

3153

26 March, 1991 .....................................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................

A9/1990

9/4/91

71

1202

…

17/7/00

80

3379,
3708

…

1/8/00

80

3153

1 Jan., 1977 to 31 Dec., 1977 ...............................................................
Amended –
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 634/2000 - Section 46 (Interpretation – Salaries) ................

R27/1976

7/12/76

57

13

…

17/7/00

80

3379,
3710

…
…

1/8/00
26/11/00

80
80

3153
5178

Independent Schools
Administrative and
Technical Officers
Award 1993

Independent Schools
(Boarding House)
Supervisory Staff
Award

Independent Schools’
Teachers Award 1976

Whole of State

Whole of State

Whole of State
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Title

Area
Governed

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

Independent Schools’
Psychologists and Social
Workers Award

Whole of State

14 July, 2000 to 13 July, 2001 ..............................................................

A3/1996

14/7/00

80

3198

Industrial Catering
Workers Award, 1977

Whole of State except
that area within a
radius/100 km of
the G.P.O., Perth

26 May, 1977 to 25 May, 1978 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................

29A/1974

26/5/77

57

592

…

17/7/00

80

3379,
3712

…

1/8/00

80

3153

27 Nov., 1991 to 26 Nov., 1992 ............................................................
Amended Order No. 814/1999 (Rates of Pay, Special Rates and
Provisions, Multi-Storey Allowance, Appendix A –
North West Shelf Gas Project, Appendix B – Asbestos
Eradication) .........................................................................................
Order No. 1452/1999 (Meal Allowance, Living Away
From Home, Compensation for Clothes and Tools) ...........................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 899/2000 (Superannuation) .................................................
Order No. 1133/2000 (Rates of Pay, Special Rates and
Provisions, Multi Storey Allowance, Appendix A – North
West Shelf Gas Project, Appendix B – Asbestos Eradication) ............
Order No. 1609/2000 (Meal Allowance, Living Away From
Home – Distant Work, Compensation for Clothes and
Tools, Fares and Travelling) ................................................................

A33/1987

27/1/91

72

65

Industrial Spraypainting
and Sandblasting Award
1991

Iron and Steel Industry
Workers (Australian Iron
and Steel Pty Ltd)
Production Bonus
Scheme Award

Whole of State

Kwinana

Iron and Steel Industry
Workers (BHP Steel
International - Rod
and Bar Division) Award
(Previously Iron and
Steel Industry Workers
(Australian Iron and
teel Pty Ltd) Award)

Workers employed by
Respondent at Kwinana

Iron Ore Production and
Processing (Hamersley
Iron Pty Ltd) Award 1987

Area Governed/State
between 18th and 26th
parallels/South
Latitude

Iron Ore Production and
Processing (Mt. Newman
Mining Co. Pty Ltd)
Award

Jenny Craig Employees
Award, 1995

John Lysaght (Australia)
Limited Award

Journalists’ (Suburban
and Free Newspapers)
Award, 1984

Iron Ore Production
and Processing
operations by Mt.
Newman between 18th
and 26th parallel of
South Latitude

Whole of State

Area occupied and
controlled John
Lysaght (Aust.) Ltd

Radius/50kms from
Perth G.P.O.

…

2/12/99

80

184

…

2/12/99

80

187

…

17/7/00

80

…

28/8/00

80

3379,
3713
4350

…

1/11/00

80

5592

…

16/2/01

81

849

6 Aug. 1970 to 17 Feb., 1973 ...............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

138/1970

6/8/70

50

521

…

17/7/00

80

3379,
3717

18 Feb., 1970 to 17 Feb., 1973 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

1/1968

13/2/70

50

85

…

17/7/00

80

3379,
3717

30 Aug 1987 to 29 Aug 1989 ................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A20/87

13/10/87

67

1959

…

17/7/00

80

3379,
3719

25 Jan. 1985 to 31 May 1986 ...............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A29/1984

25/1/85

65

245

…

17/7/00

80

3379,
3723

1 Oct., 1995 ...........................................................................................
Amended –
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 701/2000 (Special Rates and Conditions, Overtime,
Schedule A – Parties to the Award) .....................................................

A1/1994

6/10/95

75

2746

…

17/7/00

80

3379,
3729

…

1/8/00

80

3153

…

20/12/00

81

256

21 Dec., 1967 to 21 Dec., 1970 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1320/1999 (Wages/Payments, Hours, Rates of Pay,
Schedule A – Named Parties to the Award) ........................................

27/1967

21/12/67

47

1128

…

17/7/00

80

3379,
3730

…

12/6/01

81

1383

10 Feb. 1984 to 10 Feb., 1985 ..............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A1/1981

10/2/84

64

268

…

17/7/00

80

3379,
3734

Kalgoorlie Consolidated
Gold Mines Award 2000
No. A1/1998
(Cancelled 80WAIG1846.
For prior details see
Vol. 79, Part 2)
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
Kalgoorlie
Consolidated Gold
Mines Award 2000

Laboratory and Technical
Employees’ (Peters
[W.A.] Limited) Award
No. 12/1981

Landscape Gardening
Industry Award

Laundry Workers’
Award, 1981

Licensed Establishments
(Retail and Wholesale)
Award 1979

Lift Industry (Electrical
and Metal Trades)
Award 1973

Malting Industry Award
1993

Manufacturing Chemists
Award, 1976

Marine Stores Award

Masters and Deckhands
(Passenger Ferries
Launches and Barges)
(Fremantle Launch and
Tug Company Pty Ltd)
Award 1993

Area
Governed
Kalgoorlie Consolidated
Gold Mines Pty Ltd
(KCGM)

Areas occupied and
controlled by Peters
Ice Cream (W.A.) Ltd.

Whole of State

South-West Land
Division

Whole of State

Whole of State

Whole of State

Whole of State

Radius 15 miles from
G.P.O. Perth

Whole of State

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

15 Feb., 2000 – 31 Mar., 2001 ..............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A1/2000

20/4/00

80

1846

…

17/7/00

80

3379,
3736

20 Aug., 1981 to 19 Aug., 1983 ...........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

12/1981

25/9/81

61

1530

…

17/7/00

80

3379,
3738

30 Oct. 1978 to 29 Oct., 1980 ...............................................................
Amended –
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................

R18/1978

30/10/78

58

1488

…

17/7/00

80

3379,
3739

…

1/8/00

80

3153

25 Nov., 1981 to 24 Nov., 1982 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 321/1993 (Application for Variation – No
Variation Resulting) .............................................................................
Order No.702/2000 (Meal Money, Allowances, Schedule
A – Parties to the Award, Schedule B – Respondents) .......................

A29/1981

25/11/81

62

38

…

17/7/00

80

3379,
3740

…

6/11/00

80

5173

…

15/11/00

80

5593

6 April, 1979 to 5 April, 1980 ...............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................

R23/1977

6/4/79

59

573

…

17/7/00

80

3379,
3741

…

1/8/00

80

3153

16 July, 1973 to 15 July, 1974 ..............................................................
Amended Order No. 76/1980, Part 225 (S.47 – Deletion of
Respondent) ........................................................................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No.1269/2000 (1B – Minimum Adult Award Wage,
Arrangement, Statement of Principles – June 1991 (Delete),
Overtime, Special Rates and Provisions, Car Allowance,
Fares and Travelling Time, Distant Work, Lift Industry
Allowance, Minimum Wage – Adult Employees, First
Schedule Wages) .................................................................................

9/1973

16/7/73

53

778

…

10/2/00

80

607

…

17/7/00

80

3379,
3744

…

1/8/00

80

3153

…

21/11/00

80

5593

20 Aug., 1993 ........................................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A6/1993

27/8/93

73

2387

…

17/7/00

80

3379,
3746

12 March 1976 to 11 March 1978 ........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

R3/1976

12/3/76

56

325

…

17/7/00

80

3379,
3747

22 Dec. 1958 to 21 Dec., 1961 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 636/1993 (Application for Variation – No
Variation Resulting) .............................................................................
Order No.703/2000 (Meal Money, Schedule A - Parties
to the Award) .......................................................................................

13/1958

22/12/58

38

632

…

17/7/00

80

3379,
3749

…

6/11/00

80

5174

…

24/11/00

80

5596

23 Dec., 1993 - 22 Dec., 1994 ..............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A7/1993

23/12/93

74

89

…

17/7/00

80

3379,
3750
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Title
Masters Dairy Award
1994

Area
Governed
Masters Dairy Ltd

Masters, Mates and
Engineers Passenger
Ferries Award
(Previously known as
Masters, Mates and
Engineers Passenger
Ferries (Interim) Award)

Whole of State

Materials Testing
Employees’ Award, 1984

Whole of State

Matilda Bay Brewing
Company Limited
Enterprise Award 1994

Meat Industry (North
West Abattoirs) Award

Meat Industry (State)
Award, 1980

Meat Industry (W.A.
Lamb Marketing Board)
Award 1981

Matilda Bay Brewing
Company Limited

Area occupied or
controlled by Derby
Meat Processing Co
Ltd at Broome and
Derby

Whole of State

Area controlled by W.A.
Lamb Marketing Board

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

16 Sept., 1994 .......................................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No.704/2000 (Schedule 1 – Parties to the Award,
Schedule 3 – Vehicle Allowances, Schedule 4 – Other
Allowances) .........................................................................................

A2/1994

15/11/94

74

2965

…

17/7/00

80

3379,
3750

…

24/11/00

80

5596

13 Aug., 1997 - 12 Mar., 1999 ..............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A9/1996

27/8/97

77

3349

…

17/7/00

80

3379,
3751

1 Oct. 1984 to 30 Sept. 1986 ................................................................
Amended –
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................

A5/1982

30/8/84

64

1509

…

17/7/00

80

3379,
3752

…

1/8/00

80

3153

8 July, 1994 - 31 July, 1995 ..................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A22/1990

14/7/94

74

1908

…

17/7/00

80

3379,
3753

27 April 1988 to 27 April 1989 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A12/1988

18/8/88

68

2970

…

17/7/00

80

3379,
3755

11 Sept., 1980 to 10 Sept., 1983 ...........................................................
Amended –
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................

R9/1979

11/9/80

60

1502

…

17/7/00

80

3379,
3756

…

1/8/00

80

3153

20 Nov. 1981 to 19 May 1982 ..............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A37/1981

20/11/81

61

1942

…

17/7/00

80

3379,
3761

Meat Industry (W.A. Meat
Commission - Midland)
Award

W.A. Meat Commission
Workers at Midland

20 Oct. 1977 to 19 Oct. 1978 ................................................................

17/1976

20/10/77

57

1508

Meat Industry (Wyndham)
Award

Area occupied and/or
controlled by
respondent at Wyndham

22 April 1981 to 21 April 1982 .............................................................

16/1981

2/6/81

61

893

Mechanical and Electrical Contractors
(North-West Shelf
Project Platform)
Award 1984

Offshore work on
Hydrocarbons Installations operated by
Woodside Offshore
Petroleum Pty Ltd

1 July 1984 to 1 July 1986 ....................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A10/1984

18/7/84

64

1516

…

17/7/00

80

3379,
3762

All Mental Health
Nurses and Enrolled
Nurses employed in
Government Hospital,
for mental cases in
W.A. under control of
Health Services, but
excluding Industrial
raining Centre
Sheltered Workshops

23 Dec. 1947 to 22 Dec., 1948 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

13/1947

23/12/4

27

448

…

17/7/00

80

3379,
3764

Industrial Training
Centres and Sheltered
Workshops under
jurisdiction or control
/Director Mental
Health Services

5 Nov., 1965 to 4 Nov., 1968 ................................................................
Amended Order No. 1592/1993 (Rates of Pay) ....................................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

Mental Health Nurses
Consolidated Award 1981

Mental Health Rehabilitation Assistants
Award, 1965

Metals and Engineering
Rapid Metal Developments (Aust) Pty Ltd
Award 1993

Rapid Metal Developments, W.A. Premises

18 Aug., 1994 - 17 Feb., 1995 ..............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

(40)

36/1965

5/11/65

45

999

…

3/3/00

80

601

…

17/7/00

80

3379,
3766

A4/1993

9/9/94

74

2114

…

17/7/00

80

3379,
3775

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Metal Trades (General)
Award 1966 (Replaced by
Award No. 6/1977 insofar
as it applies to the
Mineral Sands Industry)
(See also Appendix IX)
(Replaced by Greenbushes Mine Maintenance
(Enterprise Bargaining)
Industrial Agreement
1993 insofar as it
applies to maintenance
employees working at
Greenbushes Mine of
Gwalia Consolidated
Ltd, 74 WAIG 83).
(Replaced by Masters
Dairy Award 1994
No. 2/1994 insofar as
it applies to employees
/Masters Dairy Ltd)

Whole of State
excepting area
occupied by U.S.
Navy at N.W. Cape

Metropolitan Health
Service Engineering and
Building Services
Enterprise Award 1999

Metropolitan Health
Service Board

Metropolitan Prison
Complex Catering
Staff Award

Mineral Earths Employees
Award

Mineral Sands Industry
Award 1991

Employees/Minister
employed on catering
staff at Metropolitan
Prison Complex

South-West Land
Division

State of W.A.

Mineral Sands Mining
and Processing
(Engineering and
Building Trades)
Award, 1977
This Award has been
replaced by the Mineral
Sands Industry Award
No. A3/1991 save as it
applies to Tiwest Pty
Ltd

Whole of State

Mineral Sands Mining
and Processing Industry
Award 1981
This Award has been
replaced by the Mineral
Sands Industry Award
No. A3/1991 save as it
applies to Tiwest Pty
Ltd

Whole of State

Minerals Production
(Salt) Industry Award

Whole of State except
area operated by
Dampier Salt and
Leslie Salt Co.

Miscellaneous Workers’
(Activ Foundation) Award

Miscellaneous Workers’
(Security Industry)
Superannuation Award

Whole of State

Whole of State

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

21 June 1966 - 21 June 1969 ................................................................
Amended Order No. 1563/1999 (Second Schedule – List of
Respondent) ........................................................................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 1187/2000 (Application for variation –
No variation resulting) ........................................................................

13/1965

21/6/66

46

707

…

8/2/00

80

370

…

17/7/00

80

3379,
3767

…

1/8/00

80

3153

…

02/3/01

81

852

12 Oct., 1999 – 11 Oct., 2000 ...............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A1/1999

23/11/99

79

3637

…

17/7/00

80

3379,
3775

21 April 1980 to 1 Oct., 1981 ...............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

1/1980

24/10/80

60

2457

…

17/7/00

80

3379,
3773

28 May, 1975 to 31 Aug., 1975 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 643/1993 (Application for Variation – No
Variation Resulting) .............................................................................
Order No.705/2000 (Overtime, Wages, Named Parties) .......................

9/1975

26/5/75

55

650

…

17/7/00

80

3379,
3777

…
…

6/11/00
15/11/00

80
80

5174
5597

14 June, 1991 to 13 June, 1993 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A3/1991

28/6/91

71

1814

…

17/7/00

80

3379,
3778

12 May 1977 to 11 June 1977 ..............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

6/1977

12/5/77

57

633

…

17/7/00

80

3379,
3780

9 June 1982 to 8 June 1984 ...................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A38/1981

25/6/82

62

1517

…

17/7/00

80

3379,
3783

5 Sept., 1969 to 4 Sept., 1972 ...............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

36/1968

5/9/69

49

785

…

17/7/00

80

3379,
3785

7 March, 1984 .......................................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No.7/2000 (Arrangement, Salary Packaging) .............................
Order No.441/1993 (Application for Variation – No
Variation Resulting) .............................................................................
Order No.706/2000 (Definitions, Shift Work, Meal Money,
Car Allowance, Travelling, Transfers and Relieving Duty,
Removal Allowance, Dirty Work, Schedule A – Parties to
the Award) ...........................................................................................

A20/1980

7/3/84

64

661

30 Apr., 1988 to 30 Apr., 1990 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

…

(41)

…

17/7/00

80

…

25/10/00

80

3379,
3788
4994

…

6/11/00

80

5174

…

1/12/00

80

5598

A34/1987

30/3/88

68

1031

17/7/00

80

3379,
3790

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
Monumental Masonry
Industry Award

*Mooring Services
(Cape Cuvier) Award

Motel, Hostel, Service
Flats and Boarding
House Workers
Award, 1976
(Replaced by Award
No. 1/84 insofar as it
applies to approved
Private Psychiatric
Hostels)

Motor Vehicle (Service
Station, Sales Establishments, Rust Prevention
and Paint Protection)
Industry Award

Musicians’ General
(State) Award 1985

Ngala Superannuation
Award
Nickel Mining and
Processing Award, 1975

Nickel Refining
Award, 1971

Nickel Smelting
(Western Mining
Corp. Ltd) Award, 1972

*North Rankin
Construction Award

Nurses’ (Aboriginal
Medical Services)
Award

Area
Governed
Whole of State

Employees employed by
Kwinana Towage
Services in or about
the Port/Carnarvon

Whole of State

Whole of State

Employers employed
in the Whole State
in the Musical and
Industries

Date of
Operation
12 Dec. 1989 to 11 Dec. 1992 ..............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No.1228/2000 (Wages, Superannuation, Special
Rates and Conditions, Payment of Wages, Overtime) ........................

No. of
Award

Date
Delivered

Reference
Vol.
Page

A36/1987

1/3/90

70

1357

…

17/7/00

80

3379,
3791

…

1/11/00

80

5599

14 Aug. 1981 to 13 Aug., 1983 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

13/1981

17/11/82

62

2948

…

17/7/00

80

3379,
3793

17 Aug., 1976 to 16 Aug., 1977 ...........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No.739/2000 (Additional Rates for Ordinary Hours,
Meal Money, Wages, Bar Work, Uniforms and Laundering,
Protective Clothing, Employee Equipment) .......................................
Order Nos. 379/1995 and 580/1994 (Arrangement, State
Wage Principles - September 1989, Definitions, Contract of
Service, Hours, Translation of Casual Employees, Casual
Employees, Meal Breaks, Annual Leave, Translation of FullTime and Part-Time Employees, Wages, Minimum Wage –
Adult Males and Females, Bar Work, Higher Duties, No
Reduction, Roster, Australian Traineeship System,
Maternity Leave, Trainees, Changes With Significant Effect
and Redundancy, Right of Entry, Redundancy, AntiDiscrimination, No Extra Claims, Further Claims, Union
Delegates and Meetings, Schedule A – Named Union Party,
Schedule B – Respondents, Schedule C – Letter to Employees) .......
21 May 1982 to 20 May 1984 ..............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
7 Oct., 1985 to 7 Oct., 1986 ..................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
1 Jan. 1989 to 31 Dec. 1991 .................................................................

29/1974

17/8/76

56

1502

…

17/7/00

80

3379,
3794

…

1/8/00

80

3153

…

29/11/00

80

5600

…
A29/1980

21/2/01
21/5/82

81
62

809
1206

…

17/7/00

80

3379,
3796

…
A5/1985

1/8/00
7/10/85

80
65

3153
2054

…

17/7/00

80

A17/1989

5/4/90

70

3379,
3798
1371

Yilgarn, Coolgardie,
Broad Arrow, Dundas,
Phillips River, East
Coolgardie, North
Coolgardie, NorthEast Coolgardie,
Mt Margaret, East
Murchison, Murchison,
Yalgoo, Peak Hill and
Gascoyne Goldfields,
and the area
comprised within
the 14th and 26th
parallels/latitude

11 Sept. 1975 to 10 Sept., 1976 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

18/1975

11/9/75

55

1365

…

17/7/00

80

3379,
3799

Area occupied by
Western Mining Corp.
at Kwinana

17 Feb. 1971 to 26 Jan., 1973 ...............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

6/1971

17/2/71

51

231

…

17/7/00

80

3379,
3804

31 Aug. 1972 to 31 Dec., 1972 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

18/1972

31/8/72

52

718

…

17/7/00

80

3379,
3805

1 Jan., 1982 ...........................................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A42/1981

15/12/81

62

49

…

17/7/00

80

3379,
3805

23 June, 1988 to 23 June, 1989 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A23/1987

23/6/88

68

2424

…

17/7/00

80

3379,
3810

Whole of State

Area controlled by
Western Mining Corp.
approximately 10 miles
south/Boulder

Employees engaged on
the offshore Jacket
installation and
module placement of
the North Rankin
platforms

Whole of State

(42)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
*Nurses’ (ANF/RFDS
Western Operations
Award
(Formerly known as
Nurses (Royal Flying
Doctor Service) Award)

Nurses (Child Care
Centres) Award, 1984

Nurses (Day Care
Centres) Award 1976

Nurses (Dentists
Surgeries) Award 1977

Nurses (Doctors’
Surgeries) Award 1977

Nurses (Independent
Schools) Award

Nurses (Private
Hospitals) Award

Optical Mechanics’
Award, 1971

Area
Governed
Whole of State

Whole of State except
Ngala

Whole of State

Whole of State

Whole of State

South-West Land
Divisions

Whole of State, but
excluding N-gala
and Home/Peace

South-West Land
Division and within
an area/5 miles
from P.O., Kalgoorlie

Outstation Pilot Crews
- Harbour and Light
Department Award 1981

All gazetted Ports
in W.A. under the
control/the Harbour
and Light Dept.

Paint and Varnish
Makers Award

Radius/15 miles
G.P.O., Perth from

Painters (Government
Shipping) Award

Port/Fremantle
and adjoining
Slipways and Shipways

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

1 July, 1982 to 30 June, 1985 ...............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A18/1982

15/7/82

62

1855

…

17/7/00

80

3379,
3809

21 April, 1986 to 20 Oct., 1986 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A23/1984

16/4/86

66

863

…

17/7/00

80

3379,
3806

5 Nov., 1976 to 4 Nov., 1978 ................................................................
Amended –
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................

R11/1976

5/11/76

56

1798

…

17/7/00

80

3379,
3811

…

1/8/00

80

3153

18 July, 1977 to 17 July, 1979 ..............................................................
Amended –
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................

44A/1976

5/7/77

57

1004

…

17/7/00

80

3379,
3808

…

1/8/00

80

3153

18 July, 1977 to 17 July, 1979 ..............................................................
Amended –
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................

44/1976

5/7/77

57

1004

…

17/7/00

80

3379,
3807

…

1/8/00

80

3153

Nov. 1963 to 12 Nov., 1966 ..................................................................
Amended –
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................

21B/1962

13/11/63

43

1273

…

17/7/00

80

3379,
3812

…

1/8/00

80

3153

22 July, 1966 to 21 July, 1969 ..............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................

1/1966

22/7/66

46

878

…

17/7/00

80

3379,
3813

…

1/8/00

80

3153

7 May, 1971 to 6 May, 1972 .................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No.634/1993 (Application for Variation – No
Variation Resulting) .............................................................................
Order No.707/2000 (Meal Money, Wages, Schedule A –
Parties to the Award, Schedule B - Respondents) ...............................
7 Oct., 1981 ...........................................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
11 June, 1958 to 10 June, 1961 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No.642/1993 (Application for Variation – No
Variation Resulting) .............................................................................
Order No. 708/2000 (Meal Money, Leading Hands, Rates
of Pay, Schedule A – Respondents) ....................................................
Correction Order No. 708/2000 (Schedule A – Parties to
The Award) ..........................................................................................
3 July, 1964 to 21 July, 1967 ................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

9/1970

7/5/71

51

562

…

17/7/00

80

3379,
3815

(43)

…

7/11/00

80

5175

…
A4/1981

24/11/00
24/12/81

80
62

5602
55

3379,
3817
251

…

17/7/00

80

22/1957

11/6/58

38

…

17/7/00

80

3379,
3817
5175

…

6/11/00

80

…

7/12/00

81

257

…
32/1961

14/12/00
3/7/64

81
44

332
320

…

17/7/00

80

3379,
3819

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
Parliamentary
Employees Award 1989

Area
Governed
Whole of State

Date of
Operation
27 Sept. 1989 to 26 Sept. 1990 .............................................................

Particle Board Industry
Award

Pastrycooks’ Award

Performers’ Live
Award (WA) 1993

Permanent Building
Societies (Administrative
and Clerical Officers)
Award 1975

*Pest Control Industry
Award 1982

Photographic Industry
Award, 1980

Pipe, Tile and Pottery
Manufacturing Industry
Award

Radius of 14 miles
from G.P.O., Perth

S.W. Land Division
except area within
a radius of 54 kms
of G.P.O., Perth

Whole of State

Whole of State

Whole of State

Whole of State

Whole of State

Whole of State

Date
Delivered

Reference
Vol.
Page

A15/1987,
A4/1988,
A7/1988, &
A7/1989

27/10/89

70

742

…

17/7/00

80

3379,
3820

…

9/11/00

80

5602

18 Feb., 1965 to 17 Feb., 1966 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

22/1964

18/2/65

45

24

…

17/7/00

80

3379,
3822

10 May, 1978 to 9 May, 1979 ...............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

R10/1978

10/5/78

58

639

…

17/7/00

80

3379,
3825

12 Nov., 1982 to 11 Nov., 1984 ............................................................
Amended Order No. 363/1993 (Arrangement, Contract of Service, .....................
Redundancy) .......................................................................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No.710/2000 (Overtime, Wages, Schedule A –
Parties to the Award, Schedule B - Respondents) ...............................
Order No. 147/2000 (Redundancy) ......................................................
Order No. 1214/1994 (Application for variation –
No variation resulting) ........................................................................

A24/1981

12/11/82

62

2951

…

31/1/00

80

354,
365

…

17/7/00

80

3379,
3828

Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No.709/2000 (Parliamentary Support Services
Employees Wages, Uniforms and Clothing, Named Parties) ..............
Particle Board Employees’
Award, 1964

No. of
Award

…

1/8/00

80

3153

…
…

15/11/00
25/1/01

80
81

5603
399

…

26/2/01

81

852

14 Sept., 1993 .......................................................................................
Amended Order No. 557/1999 (Minimum Adult Award Wage,
Rates of Pay) .......................................................................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A18/1989

4/6/93

73

2391

…

6/8/99

80

1937

…

17/7/00

80

3379,
3834

1 July, 1975 to 30 June, 1977 ...............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No.1255/2000 (Meal Money) .....................................................

26/1975

30/9/75

55

1355

…

17/7/00

80

3379,
3829

…
…

1/8/00
22/11/00

80
80

3153
5603

19 April, 1982 to 18 April, 1984 ...........................................................
Amended –
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................

A9/1982

19/4/82

62

846

…

17/7/00

80

3379,
3837

…

1/8/00

80

3153

11 July, 1980 to 10 July, 1981 ..............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No.637/1993 (Application for Variation – No
Variation Resulting) .............................................................................
Order No. 711/2000 (Wages, Meal Allowance, Vehicle
Allowance, Schedule B – Respondents, Schedule A –
Parties to the Award) ...........................................................................
Order No. 717/2000 (Meal Money, Leading Hands,
Special Rates, Schedule A – Parties to the Award) .............................

A9/1980

11/7/80

60

1195

…

17/7/00

80

3379,
3838

…

1/8/00

80

3153

…

7/11/00

80

5175

…

7/12/00

81

258

…

7/12/00

81

258

23 April, 1979 to 22 April, 1981 ...........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

R34/1978

23/4/79

59

568

…

17/7/00

80

3379,
3839

(44)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
Plaster, Plasterglass
and Cement Workers
Award No. A29/1989
(Replaces Plaster Mill
Workers Award
No. 6/1952 and Fibrous
Plaster and Cement
Workers Award
No. 11/1969)

Plastic Manufacturing
Award 1977
(Replaced by Award
No. 11/1980, insofar
as it applies to
Polymain Pty. Ltd.)

Plywood and Veneer
Workers Award

*Plywood and Veneer
Workers’ Award

Porcelain Workers’
Award 1970

Port Hedland Port
Authority Marine Pilots
Award 1984

Poultry Breeding Farm
and Hatchery Workers
Award 1976

Printing Award
(Previously known as
Printing (Country)
Award

Printing (Community
Newspaper Group) Award

Printing (Government)
Award, 1990

Printing Industry
Superannuation
Award 1991

Area
Governed
Whole of State

Whole of State

Radius of 14 miles
from G.P.O, Perth

South-West Land
Division excluding
area within a radius
of 45 km of the
G.P.O., Perth

Radius of 15 miles
from G.P.O., Perth

Area controlled by
Port Hedland Port
Authority

Whole of State

Whole of State

Whole of State

Whole of State

Whole of State

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

24 April, 1990 to 23 April, 1993 ...........................................................
Amended Order No. 817/1999 (Special Rates and Provisions) ............................
Order No. 1453/1999 (Overtime, Wages) .............................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 904/2000 (Superannuation) .................................................
Order No.1132/2000 (Adult Trainee Casters, Special Rates
and Provision) .....................................................................................
Order No. 1611/2000 (Overtime, Wages) .............................................

A29/1989

20/6/90

70

2336

…

2/12/99
2/12/99

80
80

187
188

…
…
…

17/7/00

80

28/8/00

80

3379,
3841
4350

…
…

2/11/00
16/2/01

80
81

5604
850

22 Aug., 1977 to 21 Aug., 1978 ...........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No.396/1993 (Application for Variation – No
Variation Resulting) .............................................................................
Order No. 712/2000 (Meal Money, Leading Hands, Extra
Rates and Conditions, Travelling Allowance, Schedule A –
Parties to the Award) ...........................................................................

5/1977

22/8/77

57

1189

…

17/7/00

80

3379,
3842

…

6/11/00

80

5175

…

7/12/00

81

259

19 Nov., 1952 to 18 Nov., 1953 ............................................................
Amended –
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

24/1952

19/11/52

32

469

…

17/7/00

80

3379,
3850

6 Oct., 1981 to 5 Oct., 1982 ..................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A28/1981

6/10/81

61

1538

…

17/7/00

80

3379,
3846

13 Feb., 1970 to 12 Feb., 1971 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

1/1970

13/2/70

50

106

…

17/7/00

80

3379,
3855

25 Sept., 1984 to 24 Sept., 1986 ...........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A11/1984

25/9/84

64

1747

…

17/7/00

80

3379,
3856

18 Oct., 1976 to 17 Oct., 1977 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No.645/1993 (Application for Variation – No
Variation Resulting) .............................................................................
Order No.713/2000 (Overtime, Wages, Schedule A –
Parties to the Award) ...........................................................................

R20/1976

18/10/76

56

1652

…

17/7/00

80

3379,
3858

…

7/11/00

80

5176

…

29/11/00

80

5605

30 Mar., 1972 to 29 Mar., 1975 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

9/1969

30/3/72

52

260

…

17/7/00

80

3379,
3860

22 June, 1990 to 21 June, 1991 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A21/1989

22/6/90

70

2175

…

17/7/00

80

3379,
3859

4 July, 1990 to 3 July, 1991 ..................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A8/1990

4/7/90

70

3120

…

17/7/00

80

3379,
3863

24 June, 1991 - 23 June, 1993 ..............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A6/1991

17/9/91

71

2535

…

17/7/00

80

3379,
3869

(45)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
Printing (Newspaper)
Award 1979

*Printing (The Sunday
Times Guaranteed
Employment and
Voluntary Retirement)
Award, 1983

*Printing (W.A. Newspapers Ltd., Guaranteed
Employment and
Voluntary Retirement
Award

Printing (Western Mail)
Award

Private Hospital
Employees Award, 1972

Psychiatric Nurses’
(Public Hospitals)
Award 1973

Quadriplegic Centre
Award

Quarry Workers
Award, 1969

RAC Road Mechanical
and Fleet Services Award
1999
(Previously known as
R.A.C. Road Service
Employee and
Mechanical Services
Award 1993)
(See Vol. 79, Part 2
for prior details)

Radio and Television
Employees’ Award

Area
Governed

Date of
Operation

Radius of 24 km from
G.P.O., Perth,
excluding premises
of Independent Group
of Newspapers

20 Dec., 1979 to 19 Dec., 1980 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

R23/1979

20/12/72

60

193

…

17/7/00

80

3379,
3865

9 Feb., 1983 to 30 June, 1984 ...............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A55/1983

9/2/83

63

395

…

17/7/00

80

3379,
3867

26 July, 1982 to 25 July, 1983 ..............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A21/1982

26/7/82

62

1866

…

17/7/00

80

3379,
3867

From 17 Jan., 1986 ...............................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A39/1982

17/1/86

66

696

…

17/7/00

80

3379,
3868

1 Jan., 1973 to 31 Dec., 1975 ...............................................................
Amended –
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No.442/1993 (Application for Variation – No
Variation Resulting) .............................................................................
Order No.699/2000 (Allowances and Special Provisions,
Overtime, Fares and Motor Vehicles Allowances, Laundry,
Wages, Schedule A – Parties to the Award) ........................................

27/1971

1/1/73

52

1194

…

17/7/00

80

3379,
3869

…

1/8/00

80

3153

…

7/11/00

80

5176

…

16/11/00

80

5605

15 Aug., 1973 to 14 Aug., 1974 ...........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

14/1973

15/8/73

53

1125

…

17/7/00

80

3379,
3872

8 June, 1993 - 7 June, 1994 ..................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No.714/2000 (Scope, Overtime, Shift Work, Public
Holidays, Wages, Schedule A –Named Parties) .................................

A1/1993

8/6/93

73

1508

…

17/7/00

80

3379,
3879

…

16/11/00

80

5606

13 Feb., 1969 to 13 Feb., 1972 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................

13/1968

13/2/69

49

123

…

17/7/00

80

3379,
3878

The Sunday Times

W.A. Newspapers Ltd.

Whole of State

Whole of State

Sir Charles Gairdner
Hospital and Royal
Perth Hospital

Whole of State

Whole of State

Whole of State

Whole of State

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

1/8/00

80

3153

18 Dec., 1988 to 17 Dec., 1991 ............................................................
Amended –
Order No. 1406/1999 (Title, Deleted, Minimum Adult
Award Wage, Arrangement, Area, Scope, Division of
Award, Definitions, Part I– General: Structural
Efficiency, Award Modernisation, Annual Leave, Sick
Leave, Long Service Leave, Union Organisation,
Contract of Service Payment of Wages, Uniforms,
First Aid Kit, Representation, Committee Representation, Duration of Award, Public Holidays, Training,
Avoidance of Industrial Disputes, Tool Allowance,
Part II–Road Service: Wages, Hours, Rosters, Meals,
Overtime, Penalty Rates, Transport, Amenities, Part III–
Mechanical Services: Wages, Hours, Rostered Days
Off, Meals, Overtime, On-Site Inspections,
Part IV–Fleet Maintenance: Wages, Apprentices,
Hours, Overtime, Appendix - Resolution of Disputes
Requirements, Schedule 1 - Parties to Award .....................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A14 &
1235/1988

16/12/88

70

4318

…

4/5/00

80

2687

…

17/7/00

80

3379,
3881

7 Nov., 1980 to 6 Nov., 1981 ................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No.1277/2000 (Overtime, Car Allowance, Distant
Work, Wages) ......................................................................................

R3/1980

17/11/80

60

2460

…

17/7/00

80

3379,
3883

(46)

…

1/8/00

80

3153

…

27/11/00

80

5607

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
Railway Employees’ Award

Rangers (National Parks)
Consolidated Award, 2000

Recreation Camps
(Department for
Sport and Recreation)
Award

Restaurant, Tearoom
and Catering Workers
Award, 1979

Retail Pharmacists’
Award 1966

Area
Governed

Date of
Operation

Area controlled by the
Commissioner of
Railways

25 July, 1969 to 24 Aug., 1969 .............................................................
Amended Order No. 414/1999 (Apprenticeships) .................................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No.1686/2000 (Allowances and Arrangements for
Specified Workers, Special Rates and Provisions, Shift
And/or Night-Work, Classification Structure and Rates
of Pay) .................................................................................................

Employees employed by
National Parks
Authority throughout
the State of W.A.
(For amendments prior
to Consolidation, see
Vol. 80, Part 2)

Whole of State

Whole of State
(For amendments prior
to Consolidation, see
Vol. 79, Part 2)

Whole of State

No. of
Award

Date
Delivered

Reference
Vol.
Page

18/1969

25/7/69

49

631

…

18/2/00

80

603

…

17/7/00

80

3379,
3886

…

21/11/00

80

5608

A17/1981

29/10/82

62

2732

…
…

24/11/00
21/2/01

81
81

655
933

6 December 1988 ..................................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No.716/2000 (Overtime, Wages, Special Rates and
Conditions, Schedule A – Parties to the Award) .................................

A28/1985

6/12/88

69

197

…

17/7/00

80

3379,
3895

…

9/11/00

80

5614

12 Nov., 1979 to 11 Nov., 1980 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Section 93(6) (Consolidation) ...............................................................
Order No.740/2000 (Additional Rates for Ordinary Hours,
Meal Money, Wages, Bar Work, Uniforms and Laundering,
Protective Clothing, Workers’ Equipment) .........................................
Order Nos. 381/1995 and 582/1994 (Arrangement, Definitions,
Contract of Service, Hours, Translation of Casual Employees,
Casual Employees, Meal Breaks, Annual Leave, Translation
of Full-Time and Part-Time Employees, Wages, Minimum
Wage – Adult Males and Females, Bar Work, No Reductions,
Roster, Australian Traineeship System, Maternity Leave,
Trainees, Changes With Significant Effect and Redundancy,
Right of Entry, Redundancy, Anti-Discrimination, No Extra
Claims, Further Claims, Union Delegates and Meetings,
Temporary Exemption Clause, Schedule A – Named Union
Party, Schedule B – Respondents, Schedule C – Letter to
Employees, Appendix – McDonald’s Australia Limited
Franchisees) .........................................................................................

R48/1978

12/11/79

59

1671

…

17/7/00

80

3379,
3896

…
…

1/8/00
3/10/00

80
80

3153
5238

…

29/11/00

80

5614

…

21/2/01

81

820

13 May, 1966 to 12 May, 1967 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

23/1965

13/5/66

46

604

…

17/7/00

80

3379,
3898

26 Oct., 1982 to 25 Oct., 1983 .............................................................
Amended Order No. 1744/2000 (Varied and Consolidated – Title,
Arrangement, Area and Scope, Term, Definitions, Contract
of Service, Hours, Roster, Overtime, Saturday and Sunday
Work, Annual Leave, Public Holidays, Public Holiday Leave,
Sick Leave, No Reduction, Wages, Transfers and Termination,
Higher Duties, Protective Clothing and Equipment, Dispute
Settlement Procedure, Change Rooms and Mess Facilities,
Appendix – Resolution of Disputes Requirements, Schedule A
- Parties to the Award) .........................................................................
Correcting Order No. 1744/2000 (Wages) ............................................

Robe River Iron
Associates Production
and Processing Award
1990 No. A4/1987
(Award quashed by
Full Bench on Appeal.
See Order No. 436/91,
at 73WAIG2646)
Robe River Iron
Associates Employee
Representatives and
Grievance Procedure
Award

Pilbara

27 Sep., 1989 to 26 Mar., 1990 .............................................................

A4 (1)/1987

27/9/89

69

3000

Rock Lobster and Prawn
Processing Award 1978

Whole of State

2 May, 1978 to 1 May, 1980 .................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................

R24/1977

4/5/78

58

633

…

17/7/00

80

3379,
3899

…

1/8/00

80

3153

9 July, 1964 to 8 July, 1967 ..................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

11/1963

9/7/64

44

509

…

17/7/00

80

3379,
3901

Rope and Twine Workers
Award

Radius/15 miles from
G.P.O., Perth
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INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
Saddlers and Leatherworkers Award

Salaried Officers
(Association for the Blind
of Western Australia)
Award 1995

Salaried Officers (Paraplegic-Quadraplegic
Association) Award 1988

Saw Servicing
Establishments Award

School Employees
(Independent Day and
Boarding Schools)
Award, 1980

Area
Governed
South-West Land
Division

Security Officers and
Cleaners (West
Australian Newspapers)
Award, 1992

Shark Bay Salt and
Gypsum (Production and
Processing) Useless
Loop Award (Replaces
Order No. 874/1988)

Sheet Metal Workers Award
(Replaced by Award
No. A4/1985, insofar
as it applies to
Amalgamated Industries
Pty Ltd employees
Canning Vale WA)

No. of
Award

Date
Delivered

Reference
Vol.
Page

29 Aug., 1962 to 28 Aug., 1965 ...........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 322/1993 (Application for Variation – No
Variation Resulting) .............................................................................
Correction Order No. 717/2000 (Title of Award should read
“Saddlers and Leatherworkers’ Award”) .............................................
21 May 1996 to 21 May 1999 ..............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No.1408/2000 (Meal Money, Motor Vehicle
Allowance, Travelling, Transfers and Relieving – Rates
of Allowance) ......................................................................................

7/1962

29/8/62

42

558

…

17/7/00

80

3379,
3902

Employees of the Paraplegic-Quadriplegic
Association of WA
(Inc.) engaged in
clerical, technical,
supervisory, administrative or professional capacities

5 Aug., 1988 to 5 Aug., 1989 ................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

Whole of State outside
Metro and Premises of
W.A.G.R.C

Whole of State

Whole of State

SCM Chemicals Ltd
Titanium Dioxide
Manufacturing
*Security Officers’ Award

Date of
Operation

Whole of State

Whole of State

Area Occupied and
Operated upon the
Shark Bay Salt Joint
Venture and Agnew
Clough Limited at
Useless Loop

Whole of State

…

9/11/00

80

5621

…
A5/1995

13/12/00
27/6/96

81
76

332
2358

…

17/7/00

80

3379,
3910

…

23/10/00

80

5165

A17/1986

5/8/88

68

2041

…

17/7/00

80

3379,
3904

17 Nov., 1977 to 16 Nov., 1978 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

17/1977

17/11/77

57

1720

…

17/7/00

80

3379,
3912

10 April, 1980 to 9 April, 1982 .............................................................
Amended Order No. 1429/1996 (Meal Money, Wages, Fares and
Motor Vehicle Allowances) .................................................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No.390/1993 (Application for Variation – No
Variation Resulting) .............................................................................
Order No. 718/2000 (Meal Money, Wages, Fares and
Motor Vehicle Allowances, Schedule A – Parties to
the Award) ...........................................................................................
Decision Only ........................................................................................

R7/1979

12/5/80

60

855

…

3/12/96

80

1937

…

17/7/00

80

3379,
3913

…

1/8/00

80

3153

…

7/11/00

80

5176

…
A15/1990

12/12/00
26/4/91

81
71

260
2266

1 Sept., 1982 to 31 Aug., 1983 .............................................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 978/2000 (Area and Scope) .................................................
Order No.2474/1989 (Application for Variation – No
Variation Resulting) .............................................................................
Order No.720/2000 (Overtime, Special Rates and Provisions,
Classification Structure and Wage Rates, Fares and
Travelling, Schedule A – Parties to the Award) ..................................
20 May, 1992 - 19 Nov., 1992 ..............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No.721/2000 (Shift Allowances – Security Officers,
Extra Rates and Allowances, Higher Duties, Overtime,
Schedule A – Parties to the Award) .....................................................
24 Feb., 1989 to 23 Feb., 1990 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A25/1981

1/9/82

62

2504

…

17/7/00

80

3379,
3915

…
…

1/8/00
21/9/00

80
80

3153
4823

…

6/11/00

80

5176

…
A11/1991

9/11/00
13/8/92

80
72

5616
2024

…

17/7/00

80

3379,
3917

…
A15/1988

5/12/00
18/4/89

80
69

5615
1452

…

17/7/00

80

3379,
3918

10/1973

13/7/73

53

791

…

17/7/00

80

3379,
3921

…

1/8/00

80

3153

13 July, 1973 to 12 Oct., 1973 ..............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................

Sheet Metal Workers
(Government) Award 1973
No. 31/1973
(Cancelled 80WAIG608.
For prior details, see
Vol.79, Part 2)

(48)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
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Title
Ship Painters and
Dockers Award

Shop and Warehouse
(Wholesale and Retail
Establishments) State
Award 1977

Show Grounds Maintenance
Workers Award

Area
Governed

Date of
Operation

Port of Fremantle
and Port of Perth
and on or about all
slipways and shipyards
contiguous thereto

26 Sept., 1961 to 25 Sept., 1964 ...........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

29/1960

26/9/61

41

684

…

17/7/00

80

3379,
3923

15 Aug., 1977 to 14 Aug., 1978 ...........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................

R32/1976

2/9/77

57

1324

…

17/7/00

80

3379,
3925

…

1/8/00

80

3153

16 Dec., 1968 to 15 Dec., 1971 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

55/1968

16/12/68

48

963

…

17/7/00

80

3379,
3927

Whole of State

Radius of 25 miles from
G.P.O., Perth

No. of
Award

Date
Delivered

Reference
Vol.
Page

Sir Charles
Gairdner Hospital
Engineering and
Building Services
Workshops Award
1998

Whole of State

16 April, 1998 – 15 April, 2001 ............................................................

A2/1997

13/5/98

78

2382

Soap and Allied Products
Manufacturing Award

Radius 15 miles from
G.P.O., Perth

17 Nov., 1961 to 16 Nov., 1964 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No.633/1993 (Application for Variation – No
Variation Resulting) .............................................................................
Order No. 723/2000 (Meal Money, Leading Hands) ............................

25/1960

17/11/61

41

703

…

17/7/00

80

3379,
3929

…
…

7/11/00
7/12/00

80
81

5177
261

18 December, 1984 ...............................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 8/2000 (Arrangement, Salary Packaging) ............................
Order No.725/2000 (Definitions, General Conditions,
Travelling, Transfers and Relieving Duty – Rates of
Allowance, Removal Allowance, Motor Vehicle Allowance, Shift Work, Schedule A – Parties to the Award) ........................

A15/1984

18/12/84

65

287

Social Trainers and
Assistant Supervisors
(Activ Foundation) Award
(Was previously called
Social Trainers and
Training Assistants
(Slow Learning
Children’s Group)
Award)

Employees of Slow
Learning Children’s
Group Inc

Social Trainers (Nulsen
Haven) Award

Employees employed in
the classifications
prescribed in this
Award employed by
Nulsen Haven
Association (Inc.)
at its premises in
Redcliffe

1 July, 1985 to 1 July, 1987 ..................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No.724/2000 (Area and Scope, Definitions, Qualifications Allowance, Schedule A – Parties to the Award) ...................

…

Whole of State

11 Aug., 1982 to 10 Aug., 1984 ...........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

Soft Furnishings Award

…

17/7/00

80

…

25/10/00

80

3379,
3932
4994

…

1/12/00

80

5617

A11/1985

11/7/85

65

1662

17/7/00

80

3379,
3930

…

16/11/00

80

5618

A23/1982

11/8/82

62

2118

…

17/7/00

80

3379,
3934

Sporting Grounds
Maintenance Workers
Replaced by Award
No. 12/1972, insofar
as applies to Kings
Park Board)

Radius of 25 miles
from G.P.O., Perth

17 Nov., 1948 to 16 Nov., 1951 ............................................................

71/1948

17/11/48

28

451

State Energy Commission
of Western Australia
Wages and Conditions
Award 1988
(Replaces Miscellaneous
Workers (State Energy
Commission) Award
No. 3/1967)

Whole of State

5 May, 1989 to 4 May, 1990 .................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A1/1989

5/4/89

69

1970

…

17/7/00

80

3379,
3937

State Research Stations
Agricultural Schools
and College Workers
Award 1971

Governmental Research
Stations Agricultural
Schools and Colleges

19 Oct., 1971 to 18 Oct., 1973 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

23/1971

19/10/71

57

1042

…

17/7/00

80

3379,
3935

28 Aug., 1970 to 27 Aug., 1971 ...........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

20/1969

28/8/70

50

627

…

17/7/00

80

3379,
3940

Storemen (Government)
Consolidated Award 1979

Whole of State
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Title
Storemen Independent
Wooldumpers Pty. Ltd.
Award 1982

Area
Governed
Workers employed
at the North Fremantle
premises of Independent
Wooldumpers Pty. Ltd.

Storemen’s Rapid Metal
Developments (Aust)
Pty. Ltd. Award 1982
(Replaced by the Metals
and Engineering Rapid
Metal Developments
(Aust) Pty Ltd Award
1993 insofar as it
applies to employees
at the W.A. Premises)

Workers employed at the
W.A. premises of Rapid
Metal Developments

*Sugar Refining
Award

Area occupied and
controlled by
respondent at
Cottesloe and
Fremantle

Supermarkets and Chain
Stores (W.A.) Warehouse
Award 1982

Supported Employees
Industry Award

Employees employed in
W.A. Distribution
Centres by G.J. Coles
and Woolworths

Whole of State

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

18 Oct., 1982 to 30 Sept., 1983 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A36/1982

18/10/82

62

2744

…

17/7/00

80

3379,
3941

15 Nov., 1982 to 30 Sept., 1983 ...........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A44/1982

30/11/82

62

2960

…

17/7/00

80

3379,
3944

15 Sept., 1982 to 15 Sept., 1983 ...........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A41/1982

9/11/82

62

2965

…

17/7/00

80

3379,
3945

1 June, 1982 to 31 May, 1983 ...............................................................
Amended Order No. 61/2000 (Meal Money, Additional Rates For
Saturday Work, Motor Vehicle Allowance, First Aid
Allowance) ..........................................................................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................

A26/1982

28/7/82

62

2124

…

14/4/00

80

1937

…

17/7/00

80

3379,
3948

…

1/8/00

80

3153

22 March, 1988 to 22 March, 1989 ......................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A1/1988

22/3/89

68

1034

…

17/7/00

80

3379,
3950

Swan Brewery Company
Limited (Superannuation) Award 1987

Throughout the State
of W.A.

1 May, 1987 to 30 April, 1988 ..............................................................

A774/1986

28/4/87

67

522

Teachers Aides Award, 1979

Whole of State

5 Oct., 1979 to 4 Oct., 1980 ..................................................................
Amended
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 733/2000 (Schedule A – Parties to the Award) ....................

R4/1979

5/10/79

59

1363

Teachers’ Aides
(Independent Schools)
Award 1988

Teachers (Kindergartens)
Award 1964
(Replaced by Child Care
Workers Education Award
No. 20/1984 insofar as
it relates to assistants)

Teachers (Public
Sector Primary and
Secondary Education)
Award 1993

Teachers (Public
Sector, Technical and
Further Education)
Award 1993

Telfer Gold Mine
Fly In/Fly Out
Award 1987
Previously known as
Telfer Gold Mines
(Production and Maintenance Employees’)
Award 1987

Whole of State

Whole of State

Whole of State

Whole of State

Area occupied and
operated upon by
Newmont Holdings Pty
Ltd at Telfer

…

17/7/00

80

…

12/12/00

81

3379,
3954
261

1 Feb., 1988 to 1 Aug., 1988 ................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 398/1993 (Application for Variation – No
Variation Resulting) .............................................................................
Order No. 726/2000 (Schedule A – Parties to the Award,
Schedule B – Respondents) ................................................................

A27/1987

26/2/88

68

1040

…

17/7/00

80

3379,
3952

…

1/8/00

80

3153

…

6/11/00

80

5177

…

12/12/00

81

262

16 July, 1964 to 15 July, 1967 ..............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 727/2000 (Schedule A – Parties to the Award) ....................
25 Feb., 1993 - 24 Feb., 1994 ...............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 305/2000 (Long Service Leave, Sick Leave) ......................
25 Feb., 1993 - 24 Feb., 1994 ...............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
11 May, 1987 to 10 May, 1989 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

22/1963

16/7/64

44

471

3379,
3951
262
895

(50)

…

17/7/00

80

…
TA1/1992

12/12/00
25/2/93

81
73

…

17/7/00

80

…
TA1/1/1992

28/8/00
25/2/93

80
73

…

17/7/00

80

A9/1987

3/11/87

67

…

17/7/00

80

3379,
3956
4351
895

3379,
3960
2026

3379,
3962

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
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Title

Area
Governed

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

Tertiary Education
Academic Staff
(W.A.I.T.) Award

Whole of State

28 May, 1975 to 27 May, 1976 .............................................................

30/1974

28/5/75

55

649

Theatrical Employees
Entertainment Sporting
and Amusement
Facilities (Western
Australian (Government) Award 1987

Whole of State

14 March, 1988 .....................................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A28/1987

30/6/88

68

1753

…

17/7/00

80

3379,
3967

19 May, 1983 to 19 May, 1985 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A9/1983

4/4/84

64

676

…

17/7/00

80

3379,
3965

24 Jan., 1978 to 23 April, 1978 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

1/1978

23/3/78

58

344

…

17/7/00

80

3379,
3968

24 May, 1961 to 23 May, 1964 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

29/1958

24/5/61

41

304

…

17/7/00

80

3379,
3969

21 Dec., 1951 to 20 Dec., 1952 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 968/2000 (Section 46 - Interpretation: Piecework
of the Timber Workers Award) ............................................................

36/1950

21/12/51

31

653

…

17/7/00

80

3379,
3970

…

12/12/00

81

265

21 Dec., 1951 to 20 Dec., 1952 ............................................................
Amended Order No. 824/1999 (Special Rates and Conditions,
Wages) .................................................................................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No.1134/2000 (Special Rates and Conditions, Wages) ..............
Order No. 1613/2000 (Overtime) .........................................................

11/1951

21/12/51

31

664

…

2/12/99

80

188

…

17/7/00

80

3379,
3976

…
…
…

1/8/00
2/11/00
16/2/01

80
80
81

3153
5619
851

28 April, 1972 to 27 April, 1975 ...........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

14/1971

28/4/72

52

351

…

17/7/00

80

3379,
3981

22 April, 1975 to 30 June, 1975 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

8/1975

22/4/75

55

445

…

17/7/00

80

3379,
3984

1 Jan, 1987 to 31 Dec, 1987 .................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No.443/1993 (Application for Variation – No
Variation Resulting) .............................................................................
Order No.734/2000 (Title, Fares and Travelling Time,
Wages, Schedule A – Parties to the Award) ........................................

A16/1986

12/3/87

67

840

…

17/7/00

80

3379,
3985

*Theatrical Employees
(Perth Theatre Trust)

Thermal Insulation
Contracting Industry
Award

Ticket Writers Award

Timber Workers Award

Timber Yard Workers
Award

Tin and Associated
Minerals Mining and
Processing Industry
Award

Titanium Oxide
Manufacturing Award

Employees of the Perth
Theatre Trust

Whole of State

Radius of 25 miles from
G.P.O., Perth

South-West Land
Division of W.A.
excluding area comprised
within a radius of 45km
from G.P.O., Perth

Radius 14 miles from
G.P.O., Perth excepting
premises occupied by
Government and
Midland Railways

Whole of State

Radius of 30 miles
from G.P.O., Bunbury

Training Assistants’ and
Community Support Staff
(Spastic Welfare)
Award 1987
(Now known as Training
Assistants’ and Community
Support Staff (Cerebral
Palsy Association) Award
1987
Training Assistants’ and
Community Support Staff
(Cerebral Palsy Association)
Award 1987
(Previously known as
Training Assistants’ and
Community Support Staff
(Spastic Welfare)
Award 1987)

Transport Workers’
(Burswood Island
Resort) Award 1987

Throughout the State of
W.A.

Burswood Island Resort

27 March, 1987 to 26 March 1989 .......................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

(51)

…

7/11/00

80

5177

…

16/11/00

80

5619

A2/1987

27/3/87

67

1337

…

17/7/00

80

3379,
3991

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Date of
Operation

Transport Workers
(Eastern Goldfields
Transport Board)
Award 1976

Workers employed by
the Respondent in the
Classifications
described

22 Sept., 1976 to 21 Sept., 1977 ...........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

23/1976

22/9/76

57

261

…

17/7/00

80

3379,
3991

Whole of State
(Excluding Breadcarters, workers
engaged in the timber
industry within the
South West Land
Division, workers
whose duties involve
them in delivering
goods or materials
solely beyond the
West Australian
State border)

11 Feb., 1963 to 10 Feb., 1966 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................

10/1961

11/2/63

43

98

…

17/7/00

80

3379,
3992

…

1/8/00

80

3153

Whole of State

12 May, 1942 to 11 May, 1953 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

2A/1952

12/5/52

32

167

…

17/7/00

80

3379,
3988

29 Jan., 1987 .........................................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................

A3/1986

29/1/87

67

350

…

17/7/00

80

3379,
3990

Transport Workers
(General) Award
Replaced by Masters
Dairy Award 1994
No. A2/1994 insofar as
it applies to employees
of Masters Dairy Ltd

Transport Workers
(Government) Award,
1952
(For S.E.C. Workers,
see Award No. 40/1965)

Transport Workers (Mobile
Food Vendors) Award
1987 (Previously known
as Transport Workers
[Mobile Food Vendors
- Flash Foods
Canteen] Award)

Throughout the State
of W.A.

Transport Workers
(North West Passenger
Vehicles) Award, 1988

North of 26th parallel
of South Latitude

Transport Workers
(Passenger Vehicles)
Award
(Replaced by Transport
Workers (Northwest
Passenger Vehicles)
Award for employees
above 26th parallel
of latitude)

Whole of State

University, Colleges
and Swanleigh, 1980
(Formerly School
Employees (University
Colleges and Swanleigh) Award)

Whole of State

Vehicle Builders’ Award

Ward Assistants (Mental
Health Services)
Award, 1966

Watchmakers and
Jewellers Award 1970

West Australian
Petroleum Pty Ltd
Long Service Leave
Conditions Award 1991

Whole of State

Whole of State

Whole of State
(For amendments
prior to consolidation
See Vol. 79, Part 2)

Whole of State

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

1/8/00

80

3153

11 May, 1988 to 11 May, 1990 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................

A19/1987

9/6/88

68

1439

…

17/7/00

80

3379,
3995

…

1/8/00

80

3153

18 April, 1980 to 17 April, 1981 ...........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................

R47/1978

20/5/80

60

870

…

17/7/00

80

3379,
3995

…

1/8/00

80

3153

10 April, 1980 to 9 April, 1982 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No.391/1993 (Application for Variation – No
Variation Resulting) .............................................................................
Order No. 719/2000 (Meal Money, General Conditions,
Fares and Travelling Time, Schedule A – Parties to the
Award) .................................................................................................

R 7B/1979

12/5/80

60

855

…

17/7/00

80

3379,
3996

…

6/11/00

80

5177

…

12/12/00

81

263

5 Nov., 1971 to 4 Nov., 1974 ................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

9/1971

5/11/71

51

1048

…

17/7/00

80

3379,
3998

21 Dec., 1966 to 20 Dec., 1969 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No.728/2000 (Post Mortem Attendance, Uniforms,
Schedule A – Parties to the Award) .....................................................

35/1966

21/12/66

46

1328

…

17/7/00

80

3379,
4000

…

16/11/00

80

5620

15 Sept., 1970 to 14 Sept., 1971 ...........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Section 93(6) (Consolidation) ...............................................................
Order No. 640/1993 (Application for Variation – No
Variation Resulting) .............................................................................
Order No. 729/2000 (Wages, Meal Money) .........................................

10/1970

15/9/70

50

706

…

17/7/00

80

…

4/10/00

80

3379,
4001
4891

…
…

7/11/00
7/12/00

80
81

5178
263

25 November, 1991 ...............................................................................

A12/1991

4/12/91

71

3181
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Title
Western Australian Mint
Security Officers Award
1988

Western Australian
Surveying (Private
Practice) Industry
Award, 1989

Wineries Award 1969

Wire Manufacturing
(Australian Wire
Industries Pty Ltd.)
Award

Area
Governed
Whole of State

Throughout the State of
W.A.

South-West Land
Division

Radius 15 miles from
G.P.O., Perth

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

29 Sept., 1988 - 28 Sept., 1989 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No.730/2000 (Wages and Allowances, Overtime,
Schedule A – Parties to the Award) .....................................................

A5/1988

29/9/88

69

534

…

17/7/00

80

3379,
4006

…

5/12/00

80

5620

10 Sept., 1990 to 9 Sept., 1990 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A2/1988

27/9/90

70

3617

…

17/7/00

80

3379,
4008

23 Dec., 1969 to 22 Dec., 1970 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

31/1969

23/12/69

49

1095

…

17/7/00

80

3379,
4010

23 Nov., 1972 to 22 Nov., 1975 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

24/1970

23/11/72

52

1035

…

17/7/00

80

3379,
4011

*Woodside Offshore
Petroleum Pty Ltd
Long Service Leave
Conditions Award, 1984

Employees covered
by Hydrocarbons
and Gas (Production
and Processing
Employees) Award
Part II and the
Hydrocarbons
and Gas Maintenance
Employees Award 1982

15 Oct., 1984 .........................................................................................

A17/1984

15/10/84

64

1949

Wool, Hide and Skin
Store Employees’ Award

Whole of State

12 Aug., 1966 to 11 Aug., 1968 ...........................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

8/1966

12/8/66

46

937

…

17/7/00

80

3379,
4014

12 Feb., 1960 to 11 Feb., 1963 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 731/2000 (Meal Allowance, Special Rates and
Provisions, Schedule A – Respondents) ..............................................
Correction Order 731/2000 (Item 5 in Schedule should read
“Schedule A – Parties to the Award” and not “Schedule A
- Respondents”) ...................................................................................

32/1959

12/2/60

40

89

…

17/7/00

80

3379,
4013

…

7/12/00

81

264

Wool Scouring and
Fellmongery Industry
Award

Radius of 30 miles
from G.P.O., Perth

…

14/12/00

81

333

Worsley Alumina Pty
Ltd Long Service Leave
Conditions Award, 1984

Worsley Alumina
Pty Ltd

17 March, 1986 .....................................................................................

A27/1985

17/3/86

66

509

Wundowie Foundry Award
1986

Operations of respondent at Wundowie

28 Jul., 1986 to 27 Jul., 1987 ................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A8/1986

28/7/86

66

1304

…

17/7/00

80

3379,
4018

29/1969

5/12/69

49

997

…

17/7/00

80

3379,
4022

…

9/11/00

80

5621

Zoological Gardens
Employees Award 1969
(Replaced by Gardeners’
(Government) Award
insofar as it relates
to Gardening and
Ground Employees

Whole of State

5 Dec., 1969 to 4 Dec., 1972 ................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No.732/2000 (Overtime, Schedule A – Parties to the
Award) .................................................................................................
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APPENDIX VI

Area
Governed

Title

Date of
Operation

No. of
Agreement

INDUSTRIAL RELATIONS ACT—AGREEMENTS IN FORCE

Date
Delivered

Reference
Vol.
Page

The following table contains a list of Agreements in force, showing the area governed by each agreement, the date during which it operates, registered number of agreement, date of filing, and a
reference at “Industrial Gazette” where reported therein.
Editor’s Notes:

(1) As of 1st March, 1980, Agreements were deemed to be Consent Awards under Section 117(f) of the Industrial Arbitration Act, 1979.
(2) Agreements registered by the Public Service Arbitrator are shown in Appendix VIII.
(3) For Agreements affected by orders made under Section 1081 (I.A. Act 1912-1979) and Section 44 (I.A. Act 1979 and I.R. Act 1979) see Appendix X.
(4) For amendments, references to cancelled or replaced agreements prior to Vol. 80, see Appendix VI, Vol. 79, Part 2.

Title

Area
Governed

Date of
Operation

No. of
Agreement

Date
Delivered

Reference
Vol.
Page

A & M Fencing Con/
BLPPU and the CMETU
Collective Agreement 2000

Whole of State

20 Oct., 2000 – 1 Nov., 2002 ..................................................

AG255/00

24/11/00

80

5364

ABB ALSTOM POWER
LTD – Power Plant Maintenance (W.A.) Agreement

Whole of State

26 June, 2000 – 30 June, 2001 ................................................

AG114/2000

26/6/00

80

2857

ABB-EPT Construction
Pty Ltd (Alcoa Kwinana
B-30 Project) Enterprise
Bargaining Agreement

ABB-EPT Construction
Pty Ltd at Alcoa
Kwinana B-30 Project
Construction Site

10 Oct., 1995 - Completion .....................................................

AG58/95

18/4/95

75

1527

ABB-EPT Construction
Pty Ltd Western Region
(Kwinana) Enterprise
Bargaining Agreement
1994

Kwinana
Workshop

1 Sept., 1994 - 31 Dec., 1995 ..................................................

AG124/94

18/11/94

75

3179

ABB-EPT Construction
Pty Ltd Western Region
(Paraburdoo Fines Further
Processing Project)
Enterprise Bargaining
Industrial Agreement

Paraburdoo

1 Feb., 1995 - 31 Aug., 1995 ..................................................

AG19/95

1/2/95

75

383

ABB Engineering
Construction Pty
Ltd Western Australia
(Alcoa Kwinana
Refinery Maintenance)
Enterprise Bargaining
Agreement

Alcoa Kwinana Refinery

3 Feb., 1996 - 1 March, 1998 ..................................................

AG190/96

12/8/96

76

3813

ABB Engineering
Construction Pty Ltd
Western Australia
(Alcoa Pinjarra
Maintenance) Enterprise
Bargaining Agreement

Alcoa Pinjarra Refinery
Maintenance Operations
of ABB Engineering
Construction Pty Ltd

3 Feb., 1996 - 1 March, 1998 ..................................................

AG191/96

12/8/96

76

3817

ABB Engineering
Construction Pty
Ltd Western Australia
(Alcoa Wagerup
Refinery Maintenance)
Enterprise Bargaining
Agreement

Alcoa Wagerup Refinery
Maintenance Operations
of ABB Engineering
Construction Pty Ltd

3 Feb., 1996 - 1 March, 1998 ..................................................

AG189/96

12/8/96

76

3820

ABB Engineering
Construction Pty
Ltd, Western Australia
(Kwinana Factory)
Enterprise Bargaining
Agreement

Kwinana

1 Mar., 1998 – 4 July, 1999 .....................................................

AG252/98

2/2/99

79

370

ABB Engineering
Construction Pty
Ltd, Western Australia
(Kwinana Workshop)
Enterprise Bargaining
Agreement
(Replaces AG58/93)

Kwinana Workshop of
ABB Engineering
Construction Pty
Western Region,
Kwinana

7 Aug., 1996 - 31 Jan., 1998 ...................................................

AG187/96

12/8/96

76

3824

ABB Installation and
Service Pty Limited Railway Pedestrian Crossings
Installation Project
Agreement 1995

Employees of ABB
Installation and Service
Pty Ltd engaged on
Perth Metropolitan
Railway Pedestrian
Crossings Installation
Project

Commencement - Completion ................................................

AG134/95

27/9/95

75

2724

ABB Installation and
Service Pty Ltd (Western
Region) Enterprise
Bargaining Agreement
(Replaces ABB James
Watt Pty Ltd … Agreement No. AG180 of 1994.
For prior details, see
Vol.77, part 2)

ABB Installation and
Service Pty Ltd
(Western Region)
(ABBIS)

1 Jan., 1996 - 30 Dec., 1997 ...................................................

AG129/96

31/5/96

76

1708

ABB James Watt Pty
Ltd Nelson Point
Development Project
(Enterprise Bargaining
Agreement)
No. AG21 of 1993

Nelson Point Development
Project, Port Hedland

27 April, 1993 - Completion ...................................................

AG21/93

1/6/93

Not for
Publication

ABB Power Transmission,
Distribution Transformer
Division, Osborne Park
Location (Enterprise
Bargaining Agreement)
1993

429 Scarborough Beach
Road, Osborne Park
Site

10 Sept., 1993 - 9 Sept., 1994 .................................................

AG47/93

21/9/93

73
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Area
Governed

Date of
Operation

No. of
Agreement

Date
Delivered

Reference
Vol.
Page

ABB Power Transmission,
Distribution Transformer
Division, Osborne Park
Location (Enterprise
Bargaining Agreement
1994)

ABB Power Transmission
Pty Limited, (Osborne Park)

1 Feb., 1995 - 9 Mar., 1996 .....................................................

AG176/94

1/2/95

75

3180

ABB Transmission
and Distribution Limited,
Distribution Transformers
Division, WA Operation
(Enterprise Bargaining
Agreement 1996)

ABB Transmission and
Distribution Limited,
Osborne Park

9 May, 1996 - 10 Mar., 1998 ...................................................

AG122/96

13/5/96

76

1712

Ace Tilt/BLPPU and
the CMETU Collective
Agreement 2000

Whole of State

10 Nov., 2000 – 1 Nov., 2002 .................................................

AG263/00

24/11/00

80

5369

Accent Nominees
Pty Ltd Industrial
Agreement

Whole of State

8 Dec., 1997 ............................................................................

AG369/97

26/2/98

78

955

Accredited Fire
Services Industrial
Agreement

Whole of State

4 Apr., 1997 - 31 July, 1999 ....................................................

AG98/97

20/5/97

77

1395

ACI Glass Packaging
- Perth Maintenance
Trades (Enterprise
Bargaining)
Agreement

ACI Glass Packaging
Perth

31 Oct., 1996 - 30 June., 1997 ................................................

AG78/97

17/4/97

77

1117

ACI Glass Packaging
- Perth, Maintenance
Trades (Enterprise
Bargaining) Agreement
1999

ACI Glass Packaging
Canning Vale, Perth

1 July, 1999 – 1 July 2001 ......................................................

AG165/99

10/11/99

79

3575

ACI Plastics Bentley
Enterprise Bargaining
Agreement 1993

ACI Plastics
Packaging, 37 Ewing
Street, Bentley

22 July, 1993 - 21 July, 1994 ..................................................

AG32/93

2/8/93

73

2038

ACI Plastics Packaging
Bentley Enterprise
Agreement 2000
(Replaces previous ACI
Plastics … Agreement
No. AG10/1999.
For prior details, see
Vol. 80, Part 2)

ACI Plastics
Packaging

13 Nov., 2000 – 10 Nov., 2002 ...............................................

AG274/00

5/1/01

81

41

ACI Plastics Packaging
Welshpool Enterprise
Agreement 1998

ACI Plastics Packaging
Welshpool

20 May 1999 - 20 May 2001 ..................................................

AG12/99

20/5/99

79

1546

Action Ceilings
Industrial Agreement

Action Ceilings Pty Ltd

12 Sept., 1995 - 31 July, 1997 .................................................

AG224/95

22/11/95

76

64

Activ Foundation Inc.
(Enterprise Agreement)
1993

Whole of State

6 April, 1993 - 6 Oct., 1993 ....................................................

AG5/93

19/4/93

73

1244

Activ Foundation Inc
(Enterprise Agreement)
1994

Whole of State

6 Oct., 1993 - 6 Apr., 1994 ......................................................

AG67/93

22/11/93

73

3386

Activ Foundation Inc
Enterprise Agreement 1997
(Replaces AG 110 of 1995)
(See Vol 78, Part 1)

Whole of State

20 Jul., 1997 - 2 Oct. 1998 ......................................................
No. 26/2000 (Australian Liquor, Hospitality and
Miscellaneous Workers Union ceased to be party to the
Agreement) ............................................................................
No. 1407/2000 (Hospital Salaried Officers Association
of Western Australia ceased to be party to the
Agreement) ............................................................................

AG35/98

1/10/98

78

3959

…

7/1/00

80

191

…

7/9/00

80

4351

Activ Foundation
Supported Employees
Wages Agreement 1999
(Replaces Activ
Foundation Disabled
Employees Wages
Agreement 1995
No. AG117/1995)

Whole of State

28 July, 1999 – 27 July, 2002 ..................................................

AG117/99

28/7/99

79

2115

Adap Installations Pty Ltd/
BLPPU and the CMETU
Collective Agreement 1999
(Replaces previous Adap
Installations … Agreements
No. AG 166/96 &
No. AG 148/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG213/99

24/03/00

80

1011

Advance Ceilings
Industrial Agreement

Redcroft Pty Ltd t/a
Advance Ceilings

24 Nov., 1995 - 31 July, 1997 .................................................

AG306/95

10/1/96

76

340

Advance Drilling and
Sawing/BLPPU Collective
Agreement 1999
(Cancels previous Adavance
Drilling … Agreements
No. AG 322/1995 &
No. AG 131/98.
For prior details see
Vol.79 Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG16/00

29/3/00

80

1017

Advance Glass
Industrial Agreement

Advance Glass

15 Sept., 1995 - 31 Jan., 1997 .................................................

AG184/95

10/10/95

75

2955

Advert Bricklaying
Contractors Industrial
Agreement

Advert Bricklaying
Contractors

10 July, 1996 - 31 July, 1997 ..................................................

AG180/96

6/9/96

76

3836

Advert Bricklaying
Pty Ltd Industrial
Agreement

Advert Bricklaying
Pty Ltd

1 Aug., 1995 - 31 July, 1997 ...................................................

AG59/95

18/5/95

75

1842
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Advert Bricklaying
Industrial Agreement

Whole of State

16 Dec., 1997 - 31 Oct., 1999 .................................................

AG368/97

26/2/98

78

955

A. Goninan & Co
Limited Bassendean
Enterprise Agreement
(Cancels AG52/97)

A. Goninan & Co Limited
WA Operation, Bassendean

22 Feb., 1999 - 21 Feb., 2001 .................................................

AG79/99

22/6/99

79

1904

Air Drill Enterprise
Agreement 2000
(Cancels previous Air
Drill … Agreements
No. AG 199/1994 &
No. AG 22/97
No. AG 22/98.
For prior details, see
Vol. 79, Part 2)

Norncott Pty Ltd
(Bayswater)

1 Jan., 2000 – 31 Dec., 2000 ...................................................

AG20/2000

29/3/00

80

1386

Airductor
Industrial Agreement

Whole of State

19 Dec., 1997 - 31 Oct., 1999 .................................................

AG301/97

21/1/98

78

590

AKA Stage & Seating
Industrial Agreement

Whole of State

19 Nov., 1997 - 18 Nov., 1998 ................................................

AG325/97

10/2/98

78

821

Alan Croll Roofing
Industrial Agreement

Climaze Holdings Pty Ltd
t/a Alan Croll Roofing

24 Nov., 1995 - 31 July, 1995 .................................................

AG304/95

10/01/96

76

341

Albany Health Service
Enterprise Bargaining
Agreement 1998
No. AG47/98
(Cancelled by Lower
Great Southern Health
Service … Agreement 1999
No. AG129/00.
For prior details, see
Vol. 80, Part 1)

(Engineering Department)

Albany Wool Stores
Pty Ltd Enterprise
Agreement No.AG263/96
Replaces No. AG15/95)
(See Vol. 78, Part 1)
(Cancelled by Australian
Wool Handlers (Albany)
Enterprise Agreement
2000 No. AG240/2000.
For prior details, see
Vol. 80, Part 1)
Alco/BLPPU and the
CMETU Collective
Agreement 2000

State of WA

29 June, 2000 – 1 Nov., 2002 .................................................

AG159/00

25/7/00

80

3180

Allbend Engineering/
BLPPU and the CMETU
Collective Agreement 2000

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG96/00

19/5/00

80

2465

Allcon Steel
Construction Industrial
Agreement

Whole of State

1 Aug., 1997 - 31 July., 1999 ..................................................

AG141/97

21/8/97

77

2210

Allcon Steel Construction/
BLPPU and the CMETU
Collective Agreement 1999
(Cancels previous Allcon
Steel … Agreements
No. AG181/1995 &
No. AG242/97.
For prior details,
see Vol. 79 Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG226/99

29/3/00

80

1021

Allect Services (Bentley,
WA) Enterprise Agreement 2000

Allect Services

1 Jan., 1999 – 30 June, 2001 ...................................................

AG233/00

17/10/00

80

5003

Allstate Concrete/BLPPU
and the CMETU Collective
Agreement 2000
(Cancels previous Allstate
Concrete … Agreement
No. AG93/99.
For prior details, see
Vol. 79, Part 2)

Whole of State

10 Feb., 2000 – 1 Nov., 2002 ..................................................

AG24/00

18/4/00

80

1761

Allstate Landscape
Contractors PL
Industrial Agreement

Whole of State

23 Feb., 1998 - 31 Oct., 1999 .................................................

AG28/98

30/4/98

78

1615

Allwest Ceilings
Industrial Agreement

Stillitano Nominees Pty
Ltd t/a Allwest Ceilings

1 Sept., 1995 - 31 July, 1997 ...................................................

AG226/95

22/11/95

76

66

Aluminium Fabrication
Industry Traineeship
Agreement

Throughout W.A.

1 Feb., 1988 - 31 Jan., 1989 ....................................................

AG21/88

15/12/88

69

1395

Aluminium Finishing
Traineeship Agreement

Whole of State

1 Aug., 1988 - 31 July, 1989 ...................................................

AG13/88

8/8/90

70

2171

Amatek Ltd
Enterprise
Agreement 1996

Amatek Ltd Employees
Employed at Rocla
Pipeline Products,
Kewdale

24 Apr., 1996 - 21 May, 1998 .................................................

AG277/96

4/11/96

76

4489

Amatek Limited
Quarries, Kewdale
(Enterprise Bargaining)
Agreement 1997

Whole of State

19 Jan., 1998 - 1 Oct., 1999 ....................................................

AG344/97

3/3/98

78

823

Amatek Ltd Kewdale
(Enterprise Bargaining)
Agreement 1994
No. AG101 of 1994

Kewdale Site

30 Sept., 1994 - 21 Feb., 1996 ................................................

AG101/94

7/10/94

74

2330
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AMCOR Beverage Cans,
Canningvale Operations,
Enterprise Bargaining
Agreement 1999/2001

Canning Vale

1 March, 1999 – 28 Feb., 2001 ...............................................

AG104/99

26/8/99

79

2329

AMEC Australia
Pty Ltd Enterprise
Agreement 1996
(Replaces Matthew
Hall (Western Region)
a division of Amec …
Agreement No. AG21/95)

AMEC Australia
Pty Ltd (AMEC)

1 Jan., 1996 - 31 Dec., 1997 ...................................................

AG199/96

8/8/96

76

3838

Amec Services
Pty Ltd Maintenance
Contracts Enterprise
Bargaining
Agreement 1996

Amec Services Pty
Ltd at Alcoa of
Australia Pinjarra
Wagerup Sites

1 Mar., 1996 - 28 Feb., 1997 ...................................................
No. 868/2001 (Amec Services Pty Ltd ceased to be party
to the Agreement) ..................................................................

AG169/96

12/8/96

76

3843

22/05/01

81

1385

Amec Services Pty Ltd
Maintenance Contracts
Enterprise Bargaining
Agreement 1995

Amec Services Pty Ltd
employees at ALCOA
of Australia Pinjarra
and Wagerup sites

1 Sept., 1995 - 31 Aug., 1996 .................................................
No. 869/2001 (Amec Services Pty Ltd to be party
to the Agreement) ..................................................................

AG290/95

15/2/95

76

67

22/05/01

81

1385

AMM Steel Fabricators/
BLPPU and the CMETU
Collective Agreement 1999
(Replaces Agreement
No. AG177/1977)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG214/99

24/3/00

80

1027

Anglican Schools
Commission (Enterprise
Bargaining) Agreement

Anglican Schools
Commission (Inc)

25 Oct., 1995 - 30 June, 1997 .................................................

AG257/95

25/10/95

75

2958

Anglican Schools
Commission Enterprise
Agreement 1999
(Replaces previous Anglican
Schools … Agreement
No. AG186/99.
For prior details, see
Vol. 79, Part 2)

Whole of State

10 Dec., 1999 - 31 Dec., 2001 ................................................

AG186/99

16/12/99

80

36

ANI Bradken Perth
Enterprise Agreement 1996

Whole of State

18 Apr., 1996 - 21 Apr., 1998 .................................................

AG146/97

24/6/96

77

868

ANI Bradken – Western
Australia Enterprise
Bargaining Agreement
1998
(Replaces National
Castings – Perth Works –
Enterprise Bargaining
Agreement 1997
No. AG346/97)

Adams Drive, Welshpool

9 Sept., 1998 – 8 Sept., 2000 ..................................................

AG18/99

9/4/99

79

980

ANI Products (Hoskins
Division) Enterprise
Bargaining Agreement
- Internal Agreement
No. 1 of 9 May 1994

ANI Products WA
(Hoskins Division),
Bassendean

18 May, 1994 - 1 Sept., 1996 ..................................................

AG45/94

5/9/94

74

2093

ANI Products (Service
Division) Enterprise
Bargaining Agreement
1992

170 Railway Parade
Bassendean

8 Mar., 1993 - 7 Mar., 1994 ....................................................

AG27/1992

21/4/93

Not for
Publication

ANI Products (WA)
Division Enterprise
Bargaining Consent
Agreement 1993

Whole of State

12 July, 1993 - 26 June, 1994 .................................................

AG34/93

5/8/93

73

2039

ANI Wear Resistant
Products Division
Enterprise Bargaining
Consent Agreement 1998
(Replaces AG219/96)

Bassendean Operations

17 Aug., 1998 – 16 Aug., 2000 ...............................................

AG236/98

13/11/98

78

4562

Apprentices Fitting
and Turning - Minister
for Agriculture

Apprentices employed
by Minister for
Agriculture

5 May, 1976 - 4 May, 1977 .....................................................

AG27/76

17/5/76

56

627

Aquila Earthmoving
/BLPPU and the CMETU
Collective Agreement 1999
(Replaces previous Aquila
… Agreement
No. AG73/99.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG215/99

24/3/00

80

1032

The Argyle Diamond
Enterprise Agreement
1996 (Replaces
No. AG73/94)
(See Vol. 76, Part 2)

Activity of Argyle
Diamonds Mines Pty
Ltd sites north of
19th Parallel

1 May, 1996 - 30 Apr., 1997 ...................................................

AG244/96

8/10/96

76

4155

Argyle Diamonds
Enterprise Agreement
1997

Whole of State

1 May., 1997 - 30 Apr., 1997 ..................................................

AG210/97

17/9/97

77

2562

Argyle Diamond Mine,
Fluor Daniel Power
& Maintenance
Services, Maintenance
Agreement, 1996

Argyle Area - All work
associated with Argyle
Diamond Mine

17 Jan., 1997 - 16 Dec., 1998 .................................................

AG342/66

17/1/97

77

326

Argyle Diamond
Mine, Fluor Daniel Power
& Maintenance Services,
Maintenance Agreement
1998

Whole of State

17 Jan., 1998 – 16 Jan., 1999 ..................................................

AG59/98

1/7/98

78

2630

Arlow Insulation
Industrial Agreement

Whole of State

22 Feb., 1996 - 31 Jul., 1997 ...................................................

AG48/96

11/12/96

77

27
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Arlow Insulation
Industrial Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG161/97

17/9/97

77

2566

Arrow Holdings
Industrial Agreement

Whole of State

1 June, 1999 – 31 Oct., 1999 ..................................................

AG101/99

2/8/99

79

2121

Arrow Holdings Kenwick
Factory Industrial
Agreement

Whole of State

1 July, 1999 – 1 July, 2001 ......................................................

AG105/99

31/8/99

79

2332

Art-Ceil/BLPPU Collective
Agreement 2000

Whole of State

19 May, 2000 – 1 Nov, 2002 ...................................................

AG97/00

19/5/0

80

2471

Arthur Yates and Co
Limited Canning Vale
Western Australia Site
Agreement

Arthur Yates and Co
Limited, Canning
Vale Site

13 Sept., 1994 - 12 Sept., 1995 ...............................................

AG86/94

20/9/94

74

2334

Association for the
Blind of Western
Australia Enterprise
Agreement 1996

Association of Blind
of Western
Australia Inc

8 Aug., 1996 - 7 Aug., 1998 ....................................................

AG186/96

8/8/96

76

3850

Association for the Blind
of Western Australia
Enterprise Agreement
1999

Whole of State

28 Apr, 1999 - 27 Oct, 2000 ....................................................

AG62/99

28/4/99

79

1341

Association for Christian
Education Inc (Enterprise
Bargaining) Agreement 1998

Whole of State

1 Dec, 1998 - 31 Dec, 1998 ....................................................

AG265/98

12/1/99

79

394

Association of
Independent Schools of
Western Australia Clerical
Officers (Enterprise
Bargaining) Agreement
1998.

Osborne Park

1 Jul., 1998 – 30 June 1999 ....................................................

AG105/98

30/9/98

78

3651

Associated Corrosion
Control Industrial

Whole of State

12 Mar., 1998 - 31 Oct., 1999 .................................................

AG375/97

7/4/98

78

1619

ASA Windows
Pty Ltd Industrial
Agreement

Whole of State

26 Nov., 1997 - 31 Oct., 1999 .................................................

AG365/97

26/2/97

78

955

A S Built Construction
Industrial Agreement

A S Built Constructions
Pty Ltd

19 Sept., 1995 - 31 July, 1997 .................................................

AG228/95

22/11/95

76

71

Atkins Carlyle Ltd
(Belmont Warehouses)
Enterprise Agreement
1995

Atkins Carlyle Ltd
Warehouses, Belmont
- excluding trade sales
counter staff

22 June, 1995 - 30 June, 1996 ................................................

AG89/95

4/7/95

75

2128

Atlas Copco Australia
Pty Limited Perth WA
Enterprise Agreement
1999

Welshpool WA

1 July, 1999 – 30 June 2001 ....................................................

AG166/91

26/11/99

79

3582

Ausform Construction
Industrial Agreement

Whole of State

8 June, 1999 – 31 Oct., 1999 ..................................................

AG103/99

31/8/99

79

2334

Aussie Flooring Pty Ltd
Industrial Agreement

Whole of State

2 Mar, 1999 - 31 Oct, 1999 .....................................................

AG27/99

31/3/99

79

985

Austotel Management
Clerical Employees
(TASK) Agreement 1994

Whole of State

18 Apr., 1994 - 31 Dec., 1994 .................................................

AG73/93

18/4/94

74

1248

Australasian Piling Company/
BLPPU and the CMETU
Collective Agreement 2000

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG147/00

19/6/00

80

2871

Australian Fine China
Enterprise Agreement
1998

Whole of State

1 Feb, 1999 - 31 Jan, 2002 ......................................................

AG281/98

29/1/99

79

397

Australian Fire Doors/
BLPPU and the CMETU
Collective Agreement 2000.
(Replaces previous Australian
Fire … Agreement
No. AG366/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

18 Feb., 2000 – 1 Nov., 2002 ..................................................

AG27/00

18/4/00

80

1767

Australian Glass ManuFacturers Co. Perth,
Maintenance Trades
(Enterprise Bargaining)
Agreement 1993

Establishment of
Australian Glass
Manufacturers
Company - Perth

8 April, 1993 - 8 Oct., 1994 ....................................................

AG10/93

19/4/93

73

1245

Australian Glass ManuFacturers Co. Perth,
Maintenance Trades
(Enterprise Bargaining)
Agreement 1994

Australian Glass
Manufacturers Co.
- Perth

1 Nov., 1994 - 30 Oct., 1996 ...................................................

C470/94

8/12/94

75

162

Australian Labor Party
(WA Branch) Enterprise
Bargaining Agreement 1999

Australian Labor Party
(WA Branch)

1 July, 1999 – 30 June, 2001 ...................................................

AG101/00

30/6/00

80

2868

Art Gallery of
Western Australia
Enterprise Bargaining
Agreement 1997
(Replaced and Cancelled
by Ministry for Culture
& the Arts ALHMWU
Enterprise Bargaining
Agreement 2000
No. AG2/2001
For prior details, see
Vol. 80, Part 2)
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Australian Poultry
Limited (Osborne Park)
Enterprise Bargaining
Agreement 1994

Australian Poultry
Limited, Osborne
Park

4 July, 1994 - 3 July, 1995 ......................................................

AG70/94

12/8/94

74

2104

Australian Red Cross Blood
Service Western Australia
AMA Medical Practitioners
Industrial Agreement 1998

Whole of State

11 Feb, 1999 - 31 Dec, 2000 ...................................................

AG286/98

11/2/99

79

701

Australian Red Cross Blood
Service – Western Australia
(ASU) Enterprise Agreement
2000
(Replaces & Cancels previous
Australian Red Cross …
Agreement No. AG268/98.
For prior details, see
Vol. 79, Part 2)

Whole of State

7 June, 2000 - 31 Dec, 2000 ...................................................

AG128/00

7/6/00

80

2483

Australian Red Cross Blood
Service – Western Australia
(ARCBS-WA) Hospital
Salaried Officers’ Association (HSOA) Enterprise
Agreement 2000
(Replaces & Cancels previous
Australian Red Cross …
Agreement No. AG267/98.
For prior details, see
Vol. 79, Part 2)

Whole of State

7 June, 2000 - 31 Dec, 2000 ...................................................

AG117/00

7/6/00

80

2477

Australian Red Cross
(Western Australian
Division) Headquarters
Enterprise Agreement
1996

Australian Red Cross
(Western Australian
Division) East Perth
110 Goderich St
East Perth

18 Nov., 1996 - 17 Nov., 1998 ................................................

AG83/97

12/6/97

77

1665

Australian Wool Handlers
(Albany) Enterprise
Agreement 2000
(Cancels previous
Albany Wool stores
… Agreement
No. AG263/1996)

1, Woolstores Place,
Albany

1 July, 1998 – 30 June 2001 ....................................................

AG240/00

10/11/00

80

5374

Australian Wool Handlers
(Spearwood) Enterprise
Agreement, 1998
(Replaces the following
Agreements:
Wesfarmers Wool
… No. AG6/1994;
No. AG136/1996; &
No. AG245/1996.
Elders Limited (Spearwood
… No. AG122/1994;
No. AG235/1995; &
No. AG332/1996.
Wooldumpers Australia
… No. AG297/1995 &
No. AG57/1997)

Whole of State

1 July, 1998 – 30 June 2001 ....................................................

AG145/00

15/6/00

80

2875

Automotive Dismantler
Youth Traineeship
Agreement

Whole of State

7 June, 1990 - 6 June, 1991 .....................................................

AG3/90

7/6/90

70

2173

AW Bricklaying
Industrial Agreement

AW Bricklaying

1 Aug., 1995 - 31 July, 1997 ...................................................

AG60/95

18/5/95

75

1843

AW Bricklaying
Industrial Agreement

Whole of State

15 Sept., 1997 - 31 Oct., 1999 ................................................

AG192/97

1/10/97

77

2570

AWU-Fremantle
Bowling Club Enterprise
Bargaining Agreement
1995

Fremantle Bowling Club
Incorporated

1 Oct., 1995 - 30 Sept., 1996 ..................................................

AG300/95

5/1/96

76

73

AWU Jobskills “K”
Newgrowth Agreement
1995

“K” Newgrowth
Employees under
Jobskills Programme

4 Jan., 1995 - 3 Jan., 1997 .......................................................

AG2/95

27/6/95

75

2133

AWU Jobskills Perth
ITEC Pty Ltd and Centre
Care Skillshare
Agreement 1994

Trainees at ITEC Pty
Ltd and Centrecare
Skills Training
Centre

25 Aug., 1994 - 24 Aug., 1996 ................................................

AG54/94

1/12/94

74

2939

AWU Jobskills Trainee
Agreement 1995

Jobskill Trainees of the
Royal Western
Australian Bowling
Association Inc

9 Nov., 1995 - 8 Nov., 1997 ....................................................

AG256/95

30/11/95

75

3180

AWU Jobskills Trainee
Albany Employment
Development Committee
Inc Agreement 1994

Albany Development
Committee Inc
Employees under
Jobskills Programme

25 Aug., 1994 - 24 Aug., 1996 ................................................

AG76/94

13/12/94

75

78

AWU Jobskills Trainee
Group Training South
West (Inc) Agreement
1994

Trainees at Group
Training South West
(Inc)

18 Nov., 1994 - 17 Nov., 1996 ................................................

AG56/94

2/12/94

74

2940

AWU Jobskills Trainee
Life Be In It Agreement
1994

Jobskills Trainees
of Life Be In It

25 Aug., 1994 - 24 Aug., 1996 ................................................

AG49/94

21/9/94

74

2342

Bachy Industrial
Agreement 1997

Whole of State

15 Dec., 1997 - 31 Aug., 1999 ................................................

AG359/97

2/6/98

78

1987

B & I Maintenance/BLPPU
and the CMETU Collective
Agreement 2000
B & L Formwork
Industrial Agreement

Whole of State

1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG127/00

2/6/00

80

2493

Bertolini & Ladner Pty
Ltd t/a B & L
Formwork

6 Dec., 1995 - 31 July, 1997 ...................................................

AG 316/95

10/01/96

76

343
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B & N Upton/BLPPU and
the CMETU Collective
Agreement 2000

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG211/00

11/9/00

80

4655

B & R Paving
Industrial Agreement

Carbone B & E and
Serafino S & R t/a
B & R Paving

6 June, 1996 - 31 July, 1997 ...................................................

AG126/96

10/6/96

76

1718

Bains Harding
Industries Asbestos
Eradication Industrial
Agreement

Bains Harding Industry
Pty Ltd.

11 Nov., 1994 - 10 Nov., 1996 ................................................

AG137/94

11/11/94

74

2941

Bains Harding Industries
(Manufacturing Division)
Enterprise Bargaining
Agreement
(Replaces AG89/97)

Manufacturing Division
Bains Harding

18 Aug., 1999 – 17 Aug., 2001 ...............................................

AG113/99

18/8/99

79

2338

Bains Harding
Industries (South West
Division) Enterprise
Bargaining Agreement

South West Division
Section of Bains
Harding Industries
Pty Ltd

5 Dec., 1994 - 4 Dec., 1995 ....................................................

AG67/95

8/5/95

75

1845

Bains Harding Industries
(South West Division)
Enterprise Bargaining
Agreement

South West Division
Section of Bains
Harding

9 May, 1996 - 8 May., 1998 ....................................................

AG201/96

16/8/96

76

3851

Bains Harding Industries
(Alcoa Kwinana)
Enterprise Bargaining
Agreement 1998

Kwinana Alumina
Refinery

9 May, 1998 – 9 March, 2000 .................................................

AG169/98

15/10/98

78

3979

Bains Harding Industries
(Alcoa Wagerup)
Enterprise Bargaining
Agreement 1998

Wagerup Refinery
Site

9 May, 1998 – 9 March, 2000 .................................................

AG167/98

15/10/98

78

3981

Bains Harding
Industries (Wesfarmers
CSBP) Enterprise
Bargaining Agreement
1998

Kwinana Site

9 May, 1998 – 9 March, 2000 .................................................

AG168/98

15/10/98

78

3983

Bains Harding
Industries (Western
Power-Kwinana)
Enterprise Bargaining
Agreement 1998

Kwinana Site

9 May, 1998 – 9 March, 2000 .................................................

AG170/98

15/10/98

78

3986

Bains Harding
Industries (Western
Power-Muja) Enterprise
Bargaining Agreement
1998

Muja Site

9 May, 1998 – 9 March, 2000 .................................................

AG166/98

15/10/98

78

3988

Bains Harding
Industries (Worsley
Alumina) Enterprise
Bargaining Agreement
1998

Worsley Alumina
Refinery Site

9 May, 1998 – 9 March, 2000 .................................................

AG165/98

15/10/98

78

3990

Bakers Bun Hot Bread
Kitchens Agreement

Area occupied by
Bakers Bun Hot
Bread Kitchens

24 Feb., 1976 - 23 Feb., 1977 .................................................

AG19/76

9/4/76

56

574

Bakewell Morley
Casual Employees
Agreement 1997

Whole of State

1 July, 1997 - 30 June, 1998 ...................................................

AG184/97

11/12/97

78

339

Barney Mac Plastering/
BLPPU and the CMETU
Collective Agreement 2000
(Replaces and Cancels
previous Barney Mac…
Agreement No. AG90/1999
For prior details, see
Vol. 80, Part 1)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG208/00

11/9/00

80

4649

Bayley’s Electrical
Services Industrial
Agreement

Bayley’s Electrical
Services

11 Nov., 1994 - 31 July, 1995. ................................................

AG136/94

11/11/94

74

2943

Bayley’s Electrical
Services Industrial
Agreement

Ron Bayley t/a
Bayleys Electrical
Service

31 Oct., 1995 - 31 July 1997 ...................................................

AG 289/95

7/12/95

76

74

Beaufort College
Enterprise Bargaining
Agreement 1998

Whole of State

28 Jan., 1998 - 31 Dec., 1999 .................................................

AG58/98

22/4/98

78

1622

Bedrock Limestone
Co. Industrial Agreement

Bedrock Limestone Co.

31 Aug., 1996 - 31 July, 1997 .................................................

AG152/96

16/9/96

76

3854

Bedrock Limestone
Industrial Agreement

Whole of State

15 Sept., 1997 - 31 Oct., 1999 ................................................

AG193/97

1/10/97

77

2573

Beehive Montessori
School (Enterprise
Bargaining) Agreement 2000
(Cancels previous Beehive
Montessori … Agreement No.AG263/98)
For prior details, see
Vol. 80, Part 1)

Whole of State

1 Jan., 2000 - 31 Dec, 2000 ....................................................

AG192/00

28/8/00

80

4057

Bells Thermalag
& Industrial Services
Asbestos Eradication
Industrial Agreement

Bells Thermalag
& Industrial Services
Pty Ltd

8 Dec., 1995 - 8 Dec., 1997 ....................................................

AG324/95

24/6/96

76

2159

Belpile Piling Industrial Agreement

Belpile 1992 Pty Ltd

29 Nov., 1994 - 28 Nov., 1996 ................................................

AG182/94

29/12/94

75

79
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Beltrco Limited
(North West)
Enterprise Bargaining
Agreement 1997

Whole of State

8 Oct., 1997 - 30 June., 1999 ..................................................

AG270/97

5/11/97

77

2877

Beltreco Ltd (WA) Malaga
Operations Enterprise
Agreement 1999

Malaga

1 Oct., 1999 - 30 Sept., 2001 ..................................................

AG178/99

17/12/99

80

39

Berkley Challenge
Industrial Agreement

Berkley Challenge
Pty Ltd

19 Oct., 1994 - 21 July, 1995 ..................................................

AG127/94

4/11/94

74

2648

Bernini Stone
and Tiles Industrial
Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG224/97

30/4/98

78

1625

Berri Ltd (Balcatta Plant)
Enterprise Agreement 2000
(Replaces previous Berri
Ltd … Agreement
No. AG19/99.
For prior details, see
Vol. 80, Part 1)

Berri Ltd
7 Ledgar Road, Balcatta

1 Aug., 2000 – 1 Aug., 2002 ...................................................

AG188/00

8/9/00

80

4060

Berrivale Orchards Ltd
Enterprise Agreement 1997

Ledger Road
Balcatta WA

2 Jun., 1997 - 1 Jun., 1998 ......................................................

AG274/97

13/1/98

78

599

Best Yet Builders
Cleans Industrial
Agreement

Whole of State

28 Oct, 1998 - 31 Oct 1999 .....................................................

AG241/98

17/12/98

79

113

Bethseda (HSOA)
Administrative
Staff Agreement
1998
(Replaces AG321/96)

Whole of State

11 Mar, 1999 - 14 Dec 2000 ...................................................

AG38/99

26/3/99

79

989

Beton Contractors
Industrial Agreement

Beton Contractors
Pty Ltd

23 Aug., 1995 - 31 July, 1997 .................................................

AG153/95

10/10/95

75

2960

BHP Building Products Myaree Performance
Payments Scheme
Agreement 1995
(Superseded by AG84/97)

Whole of State

1 Jan., 1995 - 28 Feb 1997 ......................................................

AG3/96

14/2/96

77

874

BHP Building Products
Myaree Enterprise
Agreement 2000/2001
(Replaces and Cancels
previous BHP Building …
Agreement No. AG129/99.
For prior details, see
Vol. 80, Part 1)

BHP Building
Products, Myaree

1 Jan., 2000 – 31 Aug., 2001 ..................................................

AG140/00

3/7/00

80

2889

BHP Building Products
Osborne Park Enterprise
Agreement 2000/2001
(Cancels previous BHP
Building … Agreement
No.AG114/99.
For prior details see
Vol. 79, Part 2)

BHP Building Products
14 Howe Street, Osborne
Park

1 Jan., 2000 – 31 Aug., 2001 ..................................................

AG111/00

23/5/00

80

2490

BHP Cadjebut Enterprise
Bargaining Agreement 1993

Cadjebut in the Kimberly
Region of W.A.

19 Aug., 1993 - 19 Feb., 1996 or Completion ........................

AG36/93

24/8/93

73

2375

BHP Direct
Reduced Iron Pty
Limited HBI - Port
Hedland Operation
Industrial Agreement
1996

Whole of State

20 Aug., 1997 - 19 Aug., 2000 ................................................

AG294/96

5/9/97

77

2213

BHP Direct Reduced
Iron Pty Limited HBI Port Hedland Operations
Industrial Agreement
2000

HBI – Port Hedland
Operation, WA

7 Sept., 2000 – 6 Sept., 2003 ..................................................

AG193/00

7/9/00

80

4068

BHP Iron Ore Enterprise
Bargaining Agreement

Iron Ore Production and
Processing operations of
previously operated
by Mt Newman Pty
Ltd between 18th
and 26th parallel
of South Latitude

14 July, 1993 - 13 July, 1995 ..................................................

C314/93

14/7/93

73

2487

BHP Iron Ore
Enterprise Bargaining
Agreement 1997

All Employees
Employed by BHP
Iron Ore Pty Ltd

25 Nov., 1997 - 24 Nov., 1999 ................................................

AG333/97

13/1/98

78

601

BHP Iron Ore
(Goldsworthy) Pty Ltd
Enterprise Bargaining
Agreement

Iron Ore Production
and Processing
Industry Operations
of Hamersley Iron
Pty Ltd between
18th and 26th
parallel of South
Latitude

25 June, 1994 ..........................................................................

C228/94

22/6/94

74

1967

BHP Iron Ore Pty Ltd
Driver Only Operation
Agreement 1999

Mt Newman

21 April, 1999 – 20 April, 2001 ..............................................

AG67/99

21/4/99

80

1771

BHP Steel-Rod & Bar
Products - Kwinana Works
- Steel Industry
Enterprise Bargaining
Agreement 1993

BHP Rod and Bar
Products Division
Kwinana Works

25 Nov., 1993 - 24 Nov., 1995 ................................................

AG45/93

25/11/93

73

3388

B.H.P. TransportKwinana Enterprise
Bargaining Agreement,
1993

Bulk Handling and
Rail Terminal
Operations of BHP
Transport Kwinana

23 Sept., 1993 - 21 April, 1995 ...............................................

AG55/93

29/9/93

73

2680
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B.H.P. Transport
Kwinana Enterprise
Bargaining Agreement,
1995

Bulk Materials
Handling, Kwinana
Rail Terminal and
Vehicle Maintenance
Operations

27 Nov., 1995 - 21 April, 1997 ...............................................

AG 285/95

3/1/96

76

75

BHP Transport Pty Ltd
Kwinana Bulk Materials
Handling Enterprise BarGaining Agreement 1998

BHP Transport Pty Ltd
Kwinana

16 Feb, 1998 - 16 Aug 1999 ...................................................

AG83/98

15/2/99

79

724

BHP Transport Pty Ltd
Kwinana Logistics Enterprise Agreement 1998

BHP Transport Pty Ltd
Kwinana Logistics

16 Feb, 1998 - 16 Aug, 2000 ..................................................

AG25/98

19/3/99

79

1001

BHP Western Australian
Service Centre Enterprise
Bargaining Agreement
2000/2001
(Cancels previous BHP
WesternAustralian …
Agreement No.AG121/99.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 Jan., 2000 – 31 Aug., 2000 ..................................................

AG136/00

23/6/00

80

2893

Bill Stevens Applied
Applicators Industrial
Agreement

Bill Stevens Applied
Applicators Pty Ltd

8 Sept., 1995 - 31 July, 1997 ...................................................

AG158/95

10/10/95

75

2962

Bill Stevens Plasterworld
Industrial Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG10/98

25/3/98

78

1144

Binder (WA) Enterprise
Bargaining Agreement 1998

Whole of State

4 Dec., 1997 - 3 Dec., 1998 ....................................................

AG12/98

5/3/98

78

825

Binder (WA) Enterprise
Bargaining Agreement 1999

Whole of State

1 June, 1999 – 31 May, 2001 ..................................................

AG115/99

30/8/99

79

2345

Bindoon Tiling
Industrial Agreement

Garry Dunk t/a Bindoon
Tiling

7 Sept., 1995 - 31 July, 1997 ...................................................

AG215/95

7/12/95

76

79

Bisschops Industries
Industrial Agreement

Whole of State

1 Aug., 1997 – 31 Oct., 1999 ..................................................

AG339/97

2/6/98

78

1989

B Kernaghan & Co
Domestic and Minor
Industrial Agreement

Whole of State

7 Feb., 1996 - 31 July, 1997 ....................................................

AG54/96

11/12/96

77

29

B Kernaghan & Co
Industrial Agreement

Whole of State

4 Apr., 1995 - 31 July, 1996 ....................................................

AG52/95

19/4/95

75

1527

B Kernaghan & Co
Industrial Agreement

Whole of State

13 Sept., 1995 - 31 July, 1997 .................................................

AG220/95

22/11/95

76

80

B Kernaghan & Co
Industrial Agreement

Whole of State

12 Dec., 1996 - 31 July, 1997 .................................................

AG27/96

6/12/96

76

4901

B Kernaghan & Co
Subiaco Grandstand
Construction Project
Agreement 1994

Subiaco Grandstand
Construction Project

Commencement - Completion ................................................

AG53/95

16/5/95

75

1845

BKM Construction TiltUp Industrial Agreement

Brendan Maine t/a
BKM Construction
and employees engaged
in the manufacturing
and construction of
tilt up panels

21 Dec., 1994 - 31 July, 1995 .................................................

AG196/94

29/12/94

75

81

Blackbeard and Co
Industrial Agreement

Whole of State

27 Nov., 1996 - 31 July., 1997 ................................................

AG298/96

27/11/96

77

337

Blackadder Construction
Services (Australia) A.C.N.
075 296 883 Scaffolding
Industrial Agreement

Whole of State

20 Nov., 1996 - 19 Nov., 1998 ................................................

AG281/96

20/11/96

77

334

Blackadder Formwork/
BLPPU and the CMETU
Collective Agreement 1999.
(Cancels previous Blackadder
… Agreement No. AG37/99.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG191/99

21/2/00

80

468

Blackadder Scaffolding
Services/BLPPU Collective
Agreement 1999.
(Replaces previous Blackadder
Scaffolding … Agreement
No. AG232/98.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov, 1999 - 1 Nov, 2002 ......................................................

AG204/99

24/3/00

80

1038

Blessed Virgin Mary
Non-Teaching Staff
Enterprise Bargaining
Agreement 1999
(Replaces Institute of
Blessed Virgin Mary
… Agreement 1997
No. AG307/97.
For prior details,
see Vol. 79, Part 1)

Whole of State

18 Aug., 1999 – 31 Dec., 1999 ...............................................

AG47/99

18/8/99

79

2350

Blowflex Moulding PTY.
LTD, Western Australian
Enterprise Bargaining
Agreement 2000

Blowflex Moulding

14 Dec., 1998 – 14 June, 2001 ................................................

AG160/00

8/9/00

80

4071

Bluestream Commercial
Industrial Agreement

Whole of State

19 May, 1999 – 31 Oct., 1999 .................................................

AG88/99

22/7/99

79

2133

BMB Scaffold
Industrial Agreement

Ben Cant t/a BMB
Scaffold

26 Oct., 1995 - 31 July, 1997 ..................................................

AG276/95

7/12/95

76

82

(62)
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Bob Edward’s & Co
Industrial Agreement

Bod Edward’s & Co

Bobrik/BLPPU and the
CMETU Collective
Agreement 2000
(Cancels previous Bobrik
… Agreements
No. AG46/1995 &
No. AG 204/97.
For prior details, see
Vol. 79, Part 2)

Date of
Operation

No. of
Agreement

Date
Delivered

1 Aug., 1995 - 31 July, 1997 ...................................................

AG61/95

18/5/95

75

1848

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG106/00

19/5/00

80

2499

Bobrick Constructions
Bricklaying Industrial
Agreement

Bobrick Constructions
Pty Ltd

1 Aug., 1995 - 31 July, 1997 ...................................................

AG127/95

7/9/95

75

2725

BOC Gases Australia
Limited Perth Operations
Agreement 1999

Whole of State

1 July, 1999 – 31 Dec., 2000 ...................................................

AG158/99

20/12/99

80

44

Boddington Pine
Operations Agreement

Bunnings Boddington
Pine Operations

16 Sept., 1991 - 15 Sept., 1993 ...............................................

AG2/91

17/9/91

71

2510

Boral Building
Services Industrial
Agreement

Boral Building
Services Pty Ltd

15 Dec., 1995 - 31 July, 1995 .................................................

AG200/94

30/1/95

75

562

Boral Castings Pty Ltd
- Perth Works Enterprise Agreement
1993

Establishment of
Boral Castings Pty
Ltd, Adams Drive,
Welshpool

8 April, 1993 - 8 Oct., 1993 ....................................................

AG17/93

19/4/93

73

1249

Boral Quarries
(Enterprise Bargaining)
Consent Agreement, 1994

Boral Quarries,
Orange Grove

21 Nov., 1994 - 20 Nov., 1996 ................................................

AG139/94

21/11/94

75

83

Boral Resources
(WA) Ltd (Trading As
Boral Quarries)
Enterprise Bargaining
Agreement, 1997
(Cancels No. AG271/97)

Whole of State

4 Nov., 1999 – 17 Feb., 2001 ..................................................

AG94/99

4/11/99

79

3207

Boral Transport
Mechanics Enterprise
Bargaining Agreement
1998

Whole of State

27 Aug, 1998 - 27 Feb, 2001 ..................................................

AG262/98

18/1/99

79

404

Boskovski Brick
And Wall Paving Pty Ltd
Industrial Agreement

Whole of State

8 Mar., 1996 - 31 July., 1997 ..................................................

AG53/96

8/3/96

77

41

Boskovksi Industrial
Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG212/97

2/6/98

78

1992

Bovis Industrial
Agreement

Whole of State

4 May, 1999 – 31 Oct., 1999 ...................................................

AG80/99

17/6/99

79

1913

BP Refinery Kwinana
CMETU Employees
Agreement 1996

BP Oil Kwinana

1 Jan., 1996 - 31 Dec., 1996 ...................................................

AG85/96

24/5/96

76

1720

BP Refinery Kwinana
Pty Ltd Site Agreement
1994

Members of Union
engaged by BP Oil
Kwinana in its
Operations Area,
Kwinana

16 Jan., 1994 - 31 Dec., 1995 .................................................

AG7/95

10/3/95

75

1529

BP Refinery –
Kwinana VDU 2 Stage 1
Upgrade – Project
Agreement 1998

Kwinana BP
Refinery

24 Nov., 1998 – Practical completion of project .....................

AG117/98

24/11/98

78

4566

Brad Brick Bricklaying
Industrial Agreement

Delkey Holdings Pty
Ltd t/a Brad Brick

15 Sept., 1995 - 31 July, 1997 .................................................

AG182/95

10/10/95

75

2963

Bradken Perth, Western
Australia (Enterprise
Bargaining) Agreement
1993

Establishment of
Bradken Perth

10 June, 1993 - 13 June, 1994 ................................................

AG25/93

9/7/93

73

1795

Bradken Perth, Western
Australia (Enterprise
Bargaining) Agreement
1994

Establishment of
Bradken Perth

10 June, 1994 - 10 Dec., 1994 ................................................

AG80/94

29/8/94

74

2107

Bradken Perth,
Western Australian
(Enterprise Bargaining)
Agreement 1995

Bradken Perth

12 Dec., 1995 - 10 Mar., 1996 ................................................

AG330/95

31/1/96

77

1136

Bradken Perth Western
Australian Machineshop
(Enterprise Bargaining)
Agreement 1993

Establishment of
Bradken Perth
Machineshop

8 April, 1993 - 8 Oct., 1993 ....................................................

AG16/93

19/4/93

73

1252

Bradken Perth, Western
Australia Machineshop
(Enterprise Bargaining)
Agreement

Bradken Perth
Machineshop

16 Nov., 1993 - 8 Apr., 1994 ...................................................

AG69/93

10/12/93

74

70

Brady’s Building Products
(Enterprise Bargaining)
Agreement 1999

Whole of State

10 Mar., 2000 - 31 Oct., 2002 .................................................

AG181/99

10/3/00

80

1387

Brady’s Building
Products Industrial
Agreement

Whole of State

19 June., 1997 - 31 Dec., 1997 ...............................................

AG94/97

8/7/97

77

1901

Brady’s Building
Products Industrial
Agreement

Whole of State

13 Aug., 1998 – 31 Dec., 2000 ...............................................

AG161/98

12/10/98

78

3993
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Brambles Western
Australia - Placer (Granny
Smith) Operation Gold
Mining and Processing
Agreement 1996

Placer (Granny Smith)
Operation of Brambles
Western Australia

6 Dec., 1996 – 5 Dec., 1998 ....................................................

AG330/96

6/3/97

77

629

Breadcarters (Metropolitan
and Collie) Supplementary
Agreement
(See Award 35/1963)

Radius of 28 miles
from G.P.O. Perth
and radius of 5
miles from G.P.O.
Collie

10 Jan., 1967 - 9 Feb., 1967 ....................................................

AG1/67

13/1/67

46

1353

Bregma Industrial
Agreement

Bregma Pty Ltd

11 Nov., 1994 - 31 July, 1995 .................................................

AG135/94

11/11/94

74

2944

Bregma Industrial
Agreement

Bregma Pty Ltd

8 Sept., 1995 - 31 July, 1997 ...................................................

AG147/95

10/10/95

75

2964

Bregma Formwork
Industrial Agreement

Whole of State

30 Sept., 1998 – 31 Oct., 1999 ...............................................

AG226/98

24/11/98

78

4568

Brewery Craftsmen
Agreement, 1979

Whole of State

7 Oct., 1979 - 7 Oct., 1980 ......................................................

C368A/79

27/9/79

59

1432

Brewery Engine Drivers
and Firemen Agreement
1979

Workers engaged in
the Canning Vale
Brewery

7 Oct., 1979 - 6 Oct., 1980 ......................................................

C368B/79

7/10/79

59

1438

Brick Work Pty
Ltd Industrial Agreement

Brick Work Pty Ltd

1 Aug., 1995 - 31 July, 1997 ...................................................

AG95/95

6/7/95

75

2134

Brick Work
Industrial Agreement

Brick Work Pty Ltd

20 Mar.., 1996 - 31 July, 1997 ................................................

AG302/95

20/3/96

76

946

Bridge House - Salvation
Army Agreement 2000
(Replaces previous Bridge
House … Agreement
No.AG144/99.
For prior details, see
Vol. 80, Part 2)

Whole of State

6 Feb., 2001 – 05 Feb., 2002 ...................................................

AG242/00

06/02/01

81

411

Brightwater Care Group
Incorporated Hospital
Salaried Officers Enterprise
Agreement 2000
(Replaces and Cancels
previous Brightwater
Care … Agreement
No. AG78/99.
For prior details, see
Vol. 79, Part 2)

Whole of State

30 May, 2000 - 31 Jan., 2002 ..................................................

AG108/00

30/5/00

80

2505

Brinkworth Drainage Contractors Industrial Agreement

Brinkworth Drainage
Contractors

28 Mar., 1996 - 31 Aug., 1997 ................................................

AG98/96

8/5/96

76

1733

Bristile Clay Tiles
Enterprise Agreement
1993

Establishment of
Bristile Clay
Tiles, Harper
Street, Caversham

26 July, 1993 - 25 July, 1994 ..................................................

AG33/93

11/8/93

73

2380

Bristile Clay Tiles
Enterprise Agreement
1995

Bristile Ltd as Manager
for Bristile Clay Tiles
Caversham

22 Oct., 1995 - 22 Oct., 1997 ..................................................

AG287/95

24/6/96

76

2161

Bristile Clay Tiles
Maintenance Enterprise
Agreement 1994

Establishment of
Bristile Clay
Tiles, Harper
Street, Caversham

23 Sept., 1994 - 22 Sept., 1995 ...............................................

AG102/94

23/9/94

74

2343

Bristile Clay Tiles
Production Enterprise
Agreement 1994

Bristile Clay Tiles
Cavisham

15 Nov., 1994 - 14 Nov., 1995 ................................................

AG130/94

15/11/94

74

2945

Britt Bricklaying
Industrial Agreement

Britt Bricklaying

1 Aug., 1995 - 31 July, 1997 ...................................................

AG62/95

18/5/95

75

1849

Broad Construction
Services Industrial
Agreement

Broad Construction
Services Pty Ltd

17 Aug., 1994 - 31 July, 1995 .................................................

AG195/94

29/12/94

75

87

Brownbuilt Metalux
Enterprise Bargaining
Agreement

Brownbuilt Metalux

18 May, 1994 - 30 June, 1995 .................................................

AG34/94

18/5/94

74

1510

Brownbuilt Pty Ltd,
Osborne Park WA
Agreement 1999
(Replaces AG133/97)

Osborne Park, WA

1 July, 1999 – 30 June, 2000 ...................................................

AG159/99

29/11/99

79

3588

Brownbuilt Pty Limited,
Osborne Park, WA
Agreement 2000

Osborne Park, WA

20 Nov., 2000 – 20 Nov., 2001 ...............................................

AG291/00

9/02/01

81

417

Brownbuilt Metalux
Industries Redundancy
Agreement 1998-99

Whole of State

30 June, 1998 – 30 June, 1999 ................................................

AG225/98

20/11/98

78

4572

Brownes Dairy North
Perth Clerical (Enterprise
Bargaining) Agreement
1994
Brownes Dairy North
Perth (Enterprise
Bargaining) Agreement
1995
Brown Dairy
North Perth (Enterprise
Bargaining) Agreement
1996
Budget Cabinets
& Maintenance
Industrial Agreement

Brownes Dairy,
North Perth

11 Nov., 1994 - 11 Nov., 1996 ................................................

AG193/94

23/2/95

75

564

Brownes Dairy Pty
Ltd

14 Dec., 1994 - 14 Dec., 1996 ................................................

AG14/95

12/4/95

75

1544

Whole of State

15 Dec., 1996 - 15 Dec., 1998 ................................................

AG65/95

18/4/97

77

1139

Howland Holdings Pty
Ltd t/a Budget Cabinets
& Maintenance

7 May, 1996 - 31 July, 1997 ....................................................

AG144/96

20/6/96

76

2165
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Budget Hoists/BLPPU and
the CMETU Collective
Agreement 1999
(Cancels previous Budget
Hoists … Agreement
No. AG98/99.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov, 1999 – 1 Nov., 2002 ....................................................

AG245/99

8/3/00

80

1042

Building Trades
(University of W.A.)

Area Controlled by
the University of
W.A.

1 Nov., 1977 - 30 Oct., 1980 ...................................................

AG1/78

4/1/78

58

75

Bulong Nickel
Project Construction
Agreement 1997-1998
(AFMEPKIU/CEPU)

Bulong Nickel
Construction Project
Site

6 Oct., 1997 - Commission of Plant ........................................

AG53/98

18/5/98

78

1996

Bulong Nickel
Project Construction
Agreement 1997-1998
(CMETU/WABLPPU)

Bulong Nickel
Construction Project
Site

6 Oct., 1997 - Commission of Plant ........................................

AG52/98

18/5/98

78

1999

Bunbury Cathedral
Grammar School Inc.
(Enterprise Bargaining
Agreement) 2000
(Replaces previous
Bunbury Cathedral …
Agreement No. AG355/97.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 Jan., 2000 – 31 Dec., 2000 ...................................................

AG174/00

28/8/00

80

4076

Bunbury Cathedral
Grammar School (Non
Teaching Staff Enterprise
Bargaining) Agreement
1998

Whole of State

1 July, 1998 – 31 Dec., 1999 ...................................................

AG116/98

9/9/98

78

3656

Bunbury Cathedral
Grammar School (NonTeaching Staff Enterprise
Bargaining) Agreement
2000

Whole of State

1 Jan., 2000 – 31 Dec., 2001 ...................................................

AG143/00

11/8/00

80

4080

Bunnings Building
Supplies (Non
Warehouse Stores)/
SDA Agreement 1998

Whole of State

22 Dec, 1998 - 31 Dec, 2001 ..................................................

AG274/98

8/1/99

79

117

Bunnings Forrest
Products Pty Ltd (Enterprise Bargaining) Agreement 1996

Bunnings Forrest
Products Pty Ltd

25 Oct., 1996 - 24 Oct., 1998 ..................................................

AG311/96

7/1/97

77

340

Bunnings Forrest Products
(Enterprise Bargaining)
Agreement 1998
No. AG119/99.
(Replaced and Cancelled
by Sotico Pty Ltd,
Bunbury Port (Enterprise
Bargaining) Agreement
No. AG153/00.
For prior details, see
Vol. 80, Part 1)

Pty Ltd, Bunbury Port

Bunnings Forest
Products Pty Ltd
(Enterprise
Bargaining)
Agreement 1998

Manjimup
Engineering
Workshop

1 Jan, 1999 - 1 Jan 2001 ..........................................................

AG11/99

26/2/99

79

731

Bunnings Forest Products
Agreement 1998
No. AG285/98
(Cancels previous Bunnings
Ltd … Agreements
No. AG11/1992 &
No. AG53/1994)
(Replaced and Cancelled
by Sotico Pty Ltd Enterprise
Bargaining Agreement
No. AG203/00.
For prior details, see
Vol. 80, Part 1)

Pty Ltd Enterprise

Bunnings Forrest Products
Pty Ltd Store-persons
(Enterprise Bargaining)
Agreement 1996

Bunnings Forrest
Products Pty Ltd

1 July., 1996 - 30 June., 1998 .................................................

AG300/96

12/12/97

77

43

Bunnings Forest Products
Pty Ltd Storepersons
Enterprise Agreement 1998

Whole of State

7 Jan, 1999 - 30 June 2000 ......................................................

AG277/98

13/1/99

79

415

Burswood International
Resort Casino Employee’s
Industrial Agreement
1997
(Replaces and Supersedes
the Burswood Island Resort
Employees Award
No. A23/1985 & A25/1985;
Burswood Resort
Casino … Agreement
1993 Amendment Agreement 1995 No. AG132/95
and Hotel and Tavern
Workers Award 1978
No. R31/1977 insofar as
area of land occupied by
Burswood Island Resort
in State of WA)

Whole of State

18 July., 1997 - 17 July., 1999 ................................................

AG164/97

12/8/97

77

2217
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Burswood International
Resort Casino Employees’
Industrial Agreement
2000

Burswood

20 Dec., 1999 - 21 June, 2000 ................................................

AG243/99

30/12/99

80

49

Burswood Resort
Casino Employees’
Industrial Agreement
1993

Burswood Resort
Management Limited

8 Dec., 1993 - 7 Dec., 1994 ....................................................

AG85/93

21/12/93

74

72

Burswood Resort Casino
(Electronic Servicepersons) Enterprise
Agreement

Area Occupied by
Burswood Resort
Casino

9 Mar., 1993 - 8 Mar., 1994 ....................................................

AG1/93

19/4/93

73

1254

Burswood Resort Casino
Employees’ Industrial
Agreement 1993 Amendment Agreement 1995

Whole of State

4 Sept., 1995 - 1 Dec., 1996 ....................................................

AG132/95
…

4/9/95
8/10/96

75
76

2522,
4171

Burswood Resort Casino
(Maintenance Employees)
Enterprise Agreement

Area Occupied by
Burswood Resort
Casino

9 Mar., 1993 - 8 Mar., 1994 ....................................................

AG2/93

19/4/93

73

1257

Buttercup Bakers (WA)
Enterprise Agreement
1997

Buttercup Bakeries
Malaga

27 Feb., 1997 - 26 Feb., 1998 .................................................

AG40/97

22/2/97

77

633

Buttercup Bakeries Malaga
(WA) Bakehouse – Enterprise
Agreement 2000
(Replaces previous Buttercup
… Agreement No. AG93/93)

Whole of State

6 June, 2000 – 20 May, 2001 ..................................................

AG144/00

6/6/00

80

2898

Buttercup Bakeries
(WA) Bread Room, Sales
& Distribution and
Maintenance, Enterprise
Agreement 1998
(Replaces previous
Buttercup Bakers (Malaga) –
… Agreement 1996
No. AG46/96 and
Buttercup Bakeries
(Malaga) … Agreement
1993, No. AG93/1993)

Whole of State

20 Aug., 1998 – 19 May, 2001 ................................................

AG157/98

15/9/98

78

3997

Butynol Fixers/BLPPU
Collective Agreement
1999
(Cancels previous Butynol
Fixers … Agreements
No. AG 240/1995
& No. AG 296/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG232/99

8/3/00

80

1048

C & J Rigging Industrial
Agreement

C & J Rigging

15 Sept., 1995 - 31 July, 1997 .................................................

AG191/95

10/10/95

75

2967

C & J Rigging
Industrial Agreement

Whole of State

15 Sept., 1997 - 31 Oct., 1999 ................................................

AG186/97

1/10/97

77

2577

C & L Ceilings Wall
and Ceilings Industrial
Agreement 1996

C & L Ceilings Pty Ltd

7 June, 1996 - 31 July, 1997 ...................................................

AG74/96

10/7/96

76

2528

C & L Ceilings/BLPPU
Collective Agreement 2000

Whole of State

25 Nov., 1999 - 1 Nov., 2002 ..................................................

AG122/00

2/06/00

80

2543

C&S Perrot
Industrial Agreement

C. Perrot t/a C&S
Perrot

12 Sept., 1995 - 31 July, 1997 .................................................

AG225/95

22/11/95

76

85

Cabsteel Industries
Industrial Agreement

Whole of State

Commencement - Completion ................................................

AG333/96

3/2/97

77

346

Cambridge Private
Hospital HSOA
Enterprise Agreement
1998

Cambridge Private
Hospital

20 May, 1998 – 30 June, 1999 ................................................

AG38/98

20/5/98

78

2638

Canterbury Painting
Services Industrial
Production Agreement
1996

Alan Dyer t/a
Canterbury Painting
Services

1 Aug., 1995 - 31 July, 1997 ...................................................

AG188/95

10/10/95

75

2965

Canterbury Painting
Services Domestic
and Minor Industrial
Agreement

Whole of State

2 Feb., 1996 - 31 July, 1997 ....................................................

AG37/96

6/12/96

76

4903

Capel Dairy Company
Enterprise Agreement
1994

Capel Dairy Company

19 Apr., 1995 - 1 Nov., 1996 ...................................................

AG177/94

25/5/95

75

1850

Cape Modern Joint
Venture/BLPPU and the
CMETU Collective
Agreement 1999
(Cancels previous Cape
Modern … Agreements No. AG 61/96
& No. AG 221/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov, 2002 .....................................................

AG2461/99

8/3/00

80

1054

Cape Modern Workshop
Employees’ Agreement

Cape Modern
Perth Workshop

1 Nov, 1998 - 1 Nov, 2000 ......................................................

AG254/98

13/4/99

79

1348

Capricorn Concrete
Pty Ltd Industrial
Agreement 1996

Capricorn Concrete
Pty Ltd

18 July, 1996 - 31 July, 1997 ..................................................

AG16/96

18/7/96

76

2532
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Capricorn Conc Pty/BLPPU
and the CMETU Collective
Agreement 2000
(Replaces and Cancels
Capricorn Concrete
Industrial Agreement
No. AG216/1997.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG206/00

11/9/00

80

4661

Caprigg Industrial
Agreement 1996

Caprigg

2 Aug., 1996 - 31 July, 1997 ...................................................

AG188/96

6/9/96

76

3856

Career Start Traineeships (Esperance
Group Training)
Agreement

Esperance Group
Trainees under
Career Start
Traineeships

29 Mar., 1995 - 31 Dec., 1996 ................................................

AG194/94

29/3/95

75

898

Carey Baptist College
Inc. (Enterprise Bargaining)
Agreement 2000

Whole of State

12 Oct., 2000 – 31 Dec., 2000 ................................................

AG213/00

12/10/00

80

5004

Cargill Australia
Limited Enterprise
Bargaining Agreement
1993
(Replaces No. AG3/1992)

Cargill Salt Operations Port Hedland

1 July, 1993 - 30 June, 1994 ...................................................

C260/93

11/6/93

73

2495

Cargill Australia
Limited Enterprise
Bargaining Agreement
1993

Cargill Salt Operations Port Hedland

30 June, 1994 - 30 Dec., 1994 ................................................

C285/94

3/8/94

75

1671

Cargill Salt (A Department of Cargill
Australia Limited)
Enterprise Bargaining
Agreement 1999
(Replaces & Cancels
previous Cargill Salt
… Agreement
No. AG138/1987.
For prior details, see
Vol.79 Part 2)

Cargill Salt Port Hedland

31 May., 1999 - 31 May., 2001 ...............................................

AG169/99

10/12/99

80

61

Carlino Concreting
Industrial Agreement

Whole of State

8 Dec., 1998 - 31 Oct., 1999 ...................................................

AG352/97

10/2/98

78

837

Carrier-apac Manufacturing (WA) Enterprise
Bargaining Agreement 2000
(Replaces and Cancels
previous Carrier-apac
… Agreement
No. AG83/99.
For prior details, see
Vol.79 Part 2)

Carrier-APAC at
Ivy Street, Redcliffe WA

1 Jan.,2000 - 31 Dec., 2000 ....................................................

AG110/00

30/5/00

80

2522

Car Radio Installer
(Car Radio Installation
Industry, Australian
Traineeships) Industrial
Agreement

Any Car Radio
installer trainee
employed by
employers in
Schedule A.
Whole of State

7 Jul., 1987 - 6 Jan., 1988 .......................................................

AG13/87

7/7/87

67

1957

CASC Formwork
Industrial Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG232/97

2/6/98

78

2015

Cascade Services
Pty Ltd Industrial
Agreement

Cascade Services Pty
Ltd

13 Nov., 1995 - 31 July, 1997 .................................................

AG292/95

21/12/95

76

86

Cat Reformer III
Project Construction
Agreement 1994

Site Construction
Activities managed
by Davy John Brown
Pty Ltd at BP
Refinery Kwinana

Commencement - Completion ................................................

AG78/94

14/9/94

74

2345

Catalano & Kurth
Industrial Agreement

Whole of State

1 Aug., 1997 – 31 Oct., 1999 ..................................................

AG350/97

30/9/98

78

3660

Catalano & Kurth/BLPPU
and the CMETU
Collective Agreement
2000

Acacia Prison Project,
Woorooloo

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG87/00

27/4/00

80

1799

Catalano & Kurth/
BLPPU and the CMETU
Collective Agreement
2000

Ocean Keys
Shopping Centre

5 Dec., 2000 – 1 Nov., 2002 ...................................................

AG284/00

17/1/01

81

420

Catering Workers
(Apprentice Cook W.A.I.T.)

Apprentices employed
by Director W.A.I.T.

7 May, 1976 - 6 May, 1980 .....................................................

AG28/76

17/5/76

56

575

Catering Workers’
(Fast Food Operations,
Catering & Restaurant)
Agreement 1979

Whole of State

7 Nov., 1979 - 6 Nov., 1982 ....................................................

AG23/79

3/12/79

59

1707

Cavlec Electrical
Engineering Services Pty
Ltd Enterprise Bargaining
Agreement
(Replaces No. AG23/95)

Cavlec Electrical
Engineering Services
Pty Ltd (ACN009
229 735)

1 Jan., 1996 - 31 Dec., 1997 ...................................................

AG75/97

28/4/97

77

1152

Cawse Nickel Project
Construction Agreement
1997 -1998

Cawse Nickel
Construction
Project

30 July, 1997 - 30 July 1998 ...................................................

AG345/97

19/2/98

78

854

CBH North
Fremantle Maintenance
Employees Partnership
(Enterprise Bargaining)
Agreement 1996

Co-operative Bulk Handling Limited

30 Sept., 1996 - Completion ...................................................

AG324/96

10/1/97

77

348
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CBI Constructors Pty
Ltd - Kwinana (Enterprise) Industrial
Agreement 1994

CBI Constructors Pty
Ltd, Old Thomas
Road, Kwinana

CBI Constructors Pty
Ltd - Kwinana (Enterprise) Industrial
Agreement 1996

No. of
Agreement

Date
Delivered

28 July, 1994 - 27 July, 1996 ..................................................

AG52/94

1/8/94

74

1891

CBI Constructors Pty
Ltd, Operations Old
Thomas Road, Kwinana

4 Oct., 1996 - 28 July, 1998 ....................................................

AG232/96

4/10/96

76

4183

CCA Snack Foods Pty
Limited (Western
Australia) Enterprise
Agreement 1992
No. AG5/1992
(Retitled The Smith’s
Snackfood Company
Limited (Western
Australia) Enterprise
Agreement 1992.
For prior details, see
Vol. 73, Part 2)

Whole of State

24 Nov., 1992 – 24 Nov., 194 .................................................

AG5/1992

7/1/92

73

66

CDJ Carpentary/BLPPU
And the CMETU Collective
Agreement 1999
(Cancels previous CDJ
Carpentry Agreement
No. AG190/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG228/99

29/03/00

80

1058

CDJ Carpentry
Industrial Agreement

Whole of State

Commencement - Completion ................................................

AG327/96

3/2/97

77

351

Ceilclad Linings
Walls and Ceiling
Industrial Agreement
1996

Meco Holdings Pty Ltd
t/a Ceilclad Linings

10 July, 1996 - 31 July, 1997 ..................................................

AG88/96

10/7/96

76

2533

Ceilcorp/BLPPU Collective
Agreement 2000

Whole of State

25 Nov., 1999 – 1 Nov., 2002 .................................................

AG126/00

2/06/00

80

2531

Ceiling and Wall
Contractors Pty Ltd/
BLPPU Collective
Agreement 2000

Whole of State

28 Nov., 2000 – 1 Nov., 2002 .................................................

AG272/00

18/12/00

81

44

Ceiling and Wall
Contractors Pty Ltd
(Westfield Shoppingtown Carousel WA
Construction Project)
Industrial Agreement

Westfield Shoppingtown
Carousel, Western
Australia Construction
Project

30 Mar, 1999 - 31 Oct, 1999 ...................................................

AG69/99

18/5/99

79

1568

Celtic Scaffolding/BLPPU
Collective Agreement
2000

Whole of State

6 May, 2000 – 5 May, 2002 ....................................................

AG123/00

2/06/00

80

2536

Central Metropolitan
College Miscellaneous
Workers Agreement 1997

Central Metropolitan
College

17 Oct., 1997 - 16 Oct., 1999 ..................................................

AG280/97

17/10/97

77

3229

Centre Ceilings/BLPPU
Collective Agreement
1999

Whole of State

25 Nov., 1999 – 1 Nov., 2002 .................................................

AG201/99

21/03/00

80

1064

Cerebral Palsy Association of Western Australia
Ltd Employees Wage
Agreement

Whole of State

8 Apr., 1997 - 7 Apr., 2000 ......................................................

AG10/97

8/4/97

77

1156

Cerebral Palsy Association of Western Australia
Ltd Salaried Staff
Enterprise Agreement
2001
(Replaces previous
Cerebral Palsy …
Agreements
No. AG124/1999 &
No. AG143/1999.
For prior details, see
Vol. 80, Part 2)

Cerebral Palsy
Association of
WA Ltd

1 Jan., 2001 – 30 Sept., 2002 ..................................................

AG289/00

16/1/01

81

443

Certificate II Composites
(Traineeship) Agreement
1997

Trainees working at
Plastics Industry

14 Apr., 1997 - 1 July., 1998 ...................................................

AG211/97

20/11/97

77

3235

Certificate II Composites
(Traineeship) Agreement

Whole of State

1 Feb., 1998 – 1 Feb., 1999 .....................................................

AG86A/98

13/8/98

78

3422

Certificate II Composites
(Traineeship) Agreement

Whole of State

1 Feb., 1998 – 1 Feb., 1999 .....................................................

AG86C/98

13/8/98

78

3425

Certificate II Composites
(Traineeship) Agreement

Whole of State

1 Feb., 1998 – 1 Feb., 1999 .....................................................

AG86D/98

13/8/98

78

3427

Certificate II Composites
(Traineeship) Agreement

Whole of State

1 Feb., 1998 – 1 Feb., 1999 .....................................................

AG86E/98

13/8/98

78

3429

Certificate II Composites
(Traineeship) Agreement
Certificate II Composites
(Traineeship) Agreement
Cervantes Electrics
Pty Ltd Enterprise
Bargaining Agreement
Cervantes Electrics
Pty Ltd (Maintenance
Operations) Enterprise
Bargaining Agreement 1997

Date of
Operation

Reference
Vol.
Page

Whole of State

1 Feb., 1998 – 1 Feb., 1999 .....................................................

AG86F/98

13/8/98

78

3432

Whole of State

1 Feb, 1998 - 1 Feb, 1999 .......................................................

AG86b/98

13/8/98

79

1005

Whole of State

1 Jan., 1996 - 1 Jan., 1998 .......................................................

AG123A/97

9/10/97

77

2880

Nelson Point and
Finucane Island

Nov., 1996 - 31 Oct., 1998 .....................................................

AG123B/97

9/10/97

77

2884
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CGO Painting
Contractors Domestic
and Minor Industrial
Agreement

Collopy P.,
Glasson P. and
Owens M. t/a
CGO Painting
Contractors

April, 1996 - 31 July, 1997 .....................................................

AG114/96

10/6/96

76

1736

CGO Painting
Contractors Industrial
Agreement

Collopy P.,
Glasson P., and
Owens M. T/a
CGO Painting
Contractors

April, 1996 - 31 July, 1997 .....................................................

AG113/96

10/6/96

76

1738

Character Roofing/
BLPPU and the CMETU
Collective Agreement
2000

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG212/00

11/9/00

80

4666

Character Roofing
Industrial Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG265/97

6/2/98

78

2019

Charter Plumbing
& Gas Industrial
Agreement

Whole of State

4 Sept., 1996 - 31 July, 1997 ...................................................

AG258/96

18/11/96

76

4905

Chemical Workers
(Wundowie)

Employees in Refinery
Section of Wood
Distillation,
Charcoal Iron and
Steel Industry,
Wundowie

24 Sept., 1973 - 23 Sept., 1974 ...............................................

AG20/73

10/10/73

53

1483

Chicken Treat Employees,
Dunsborough SDA
Enterprise Agreement
1998
(Replaces The Shop and
Warehouse (Wholesale
and Retail Establishments)
State Award 1977
No. R32/1976 in respect
to the Parties to this
Agreement

Dunsborough

16 Feb, 1999 - 30 June 2000 ...................................................

AG244/98

16/2/99

79

737

Chicken Treat Employees
Narrogin SDA
Enterprise Agreement
1998
(Replaces Retail Food
Establishments Employees
Agreement
No. AG15/1992 in
respect to the Parties
to this Agreement)

Whole of State

28 Oct, 1998 - 30 June 2000 ...................................................

AG243/98

16/12/98

79

120

Chicken Treat Employees,
Padbury SDA Enterprise
Agreement 1998
(Replaces The Shop
and Warehouse
(Wholesale and
Retail Establishments) State Award
1977 in respect to
the parties to this
Agreement)

Whole of State

28 Oct, 1998 - 30 June 2000 ...................................................

AG246/98

16/12/98

79

131

Chicken Treat Employees,
Rockingham SDA
Enterprise Agreement
1998
(Replaces Retail Food
Establishments
Employees Agreement
No. AG15/1992
in respect to
the parties to this
Agreement)

Whole of State

28 Oct, 1998 - 30 June 2000 ...................................................

AG245/98

23/12/98

79

142

Chiquita Mushrooms
Pty Ltd Western
Australian Mushroom
Production Agreement 1999
(Cancels Campbell Mushrooms … Agreement 1998
No. AG70/98)

Whole of State

4 Nov., 1999 – 1 Feb., 2001 ....................................................

AG148/99

4/11/99

79

3217

Christ Church Grammar
School Inc (Enterprise
Bargaining) Agreement
2000
(Replaces previous Christ
Church … Agreement No. AG126/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Jan., 2000 – 31 Dec., 2002 ...................................................

AG19/00

2/03/00

80

487

Christ Church Grammar
School Inc (Support
Staff Enterprise Bargaining)
Agreement 2000
(Cancels previous Christ
Church … Agreement
No. AG122/1999.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 Jan., 2000 – 31 Dec., 2002 ...................................................

AG224/00

12/10/00

80

5008

City of Armadale
Building Employees
Enterprise Bargaining
Agreement 1998

City of Armadale

1 July, 1998 – 31 July 2000 ....................................................

AG39/99

13/9/99

79

2742

City of Bunbury
(State) Enterprise
Agreement No. 2
(Replaces No. AG121/95)

Whole of State

12 Mar., 1998 - 11 Mar., 2001 ................................................

AG1/98

12/3/98

78

1170
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The City of Canning
1995 and Engineering
Workshop Employees
Enterprise Bargaining
Agreement 1996

Whole of State

9 Dec., 1996 - 8 Dec., 1998 ....................................................

AG312/96

9/12/96

76

4907

City of Cockburn
(Building & Engineering)
Enterprise Agreement
1997

City of Cockburn
maintenance employees

7 May., 1997 - 6 May., 1999 ...................................................

AG322/97

25/11/97

77

3239

City of Fremantle
Enterprise Agreement
No. 2 of 1995

City of Fremantle

18 Dec., 1995 - 30 June, 1997 ................................................

AG279/95

18/12/95

76

88

City of Geraldton
Workshop Staff Enterprise
Agreement 1997

Whole of State

15 Dec., 1997 ..........................................................................

AG379/97

6/3/98

78

840

City of Mandurah
City Fleet Industrial
Agreement 1998

Mandurah

25 May 1999 - 24 May 2001 ..................................................

AG41/99

25/5/99

79

1572

City of Melville
Mechanical Workshop
Enterprise Agreement 1997

City of Melville

1 Sept., 1997 - 1 Sept., 1999 ...................................................

AG260/97

5/11/97

77

2885

City of Perth Agreement
Outside Workforce) 1999
Agreement

City of Perth

25 Feb., 2000 ...........................................................................

AG160/99

25/2/00

80

490

City of Perth Agreement
Outside Workforce) 1999
Agreement

City of Perth

25 Feb., 2000 ...........................................................................

AG1/00

25/2/00

80

502

City of Perth Combined
Trades Area Enterprise
Agreement

City of Perth Trade
Workshop, Osborne
Park depot, Roberts
Road

3 June, 1994 - 2 June, 1995 .....................................................

AG44/94

3/6/94

74

1512

City of Stirling
(Building Maintenance
Section) Enterprise
Agreement
(Cancels previous City
of Stirling … Agreement
No. AG156/96.
For prior details, see
Vol. 79, Part 2)

Building Maintenance
Section of City of Stirling

1 June, 2000 - 1 Nov., 2000 ....................................................

AG118/00

1/6/00

80

2540

22 Nov., 1994 - 21 Nov., 1996 ................................................

AG141/94

22/11/94

NFP

City of Stirling
Transport Sections
Consent Agreement 1994
City of Wanneroo
Fleet Maintenance Unit
Consent Agreement 1996

The City of Wanneroo

1 Nov., 1996 - 31 Oct., 1998 ...................................................

AG90/97

1/5/97

77

1158

Cleanaway Technical
Services Brookdale
Enterprise Bargaining
Agreement 2000 - The

Cleanaway Technical
Services Waste Treatment
Plant, in Waterworks Road,
Brookdale

7 Aug., 2000 – 6 Aug., 2003 ...................................................

AG185/00

7/8/00

80

3185

Cleanaway Technical
Services Forrestdale
Enterprise Bargaining
Agreement 1994 - The

Cleanaway Technical
Services Waste
Treatment Plant,
Forrestdale

13 May, 1994 ...........................................................................

AG32/94

18/5/94

74

1512

Cleanaway Technical
Services Forrestdale
Enterprise Bargaining
Agreement 1997
(Replaces No. AG85/1995)

Cleanaway Technical
Services Waste Treatment Plant, Forrestdale

10 July., 1997 - 9 July., 2000 ..................................................

AG134/97

10/7/97

77

1905

Cleaners and Caretakers
(Metropolitan Market
Trust) Agreement 1967

Metropolitan Market
Trust

9 Feb., 1967 - 8 Feb., 1970 .....................................................

AG9/67

13/3/67

47

288

Clelands Cold Stores
(Aust) Pty Ltd Enterprise
Agreement 1999
(Replaces previous Clelands
Cold Stores Agreements
No. AG 35/1995 &
No. AG 216/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

17 Dec., 1999 – 1July., 2000 ...................................................

AG180/99

17/12/99

80

68

Clerks (Accountants
Office Australian
Traineeships) Industrial Agreement

Whole of State

6 Apr., 1987 - 15 Oct., 1987 ....................................................

AG8/87

14/8/87

67

1757

Clerks (Accountants
Office Australian
Traineeships)
Industrial Agreement
Clerks (Accounting Assistant Australian
Traineeships)
Industrial Agreement
Clerks (Commercial
Industries Australian
Traineeships)
Industrial Agreement
Clerks (Commercial
Industries Australian
Traineeships)
Industrial Agreement
Clerks (Commercial
Industries Australian
Traineeships)
Industrial Agreement

Whole of State

3 July, 1987 - 3 Jan., 1988 ......................................................

AG24/87

11/12/84

68

396

Whole of State

3 Sept., 1987 - 3 Sept., 1988 ...................................................

AG27/87

24/12/87

68

1021

Whole of State

1 Mar., 1987 - 1 Sept., 1987 ....................................................

AG3/87

19/6/87

67

1139

Whole of State

16 Mar., 1987 - 15 Sept., 1987 ................................................

AG9/87

14/8/87

67

1759

Whole of State

22 June, 1987 - 22 Dec., 1987 ................................................

AG18/87

11/12/87

68

397
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Clerks (Commercial
Industries Australian
Traineeships)
Industrial Agreement

Whole of State

21 May, 1987 - 21 Nov., 1987 ................................................

AG19/87

11/12/87

68

400

Clerks (Commercial
Industries Australian
Traineeships)
Industrial Agreement

Whole of State

13 July, 1987 - 13 Jan., 1988 ..................................................

AG20/87

11/12/87

68

402

Clerks (Commercial
Radio and Television
Broadcasters
Traineeship)
Industrial Agreement

Whole of State

21 Aug., 1987 - 21 Feb., 1988 ................................................

AG35/87

24/12/87

68

693

Clerks (Commercial,
Retail, Wholesale,
Hotels and Motels
Clerical Industrial
Traineeships)
Agreement

Whole of State

17 Jan., 1988 - 17 Jan., 1989 ..................................................

AG7/88

13/5/88

68

1715

Clerks (Commercial,
Retail, Wholesale,
Hotels and Motels
Clerical Industrial
Traineeships)
Agreement

Whole of State

20 Nov., 1987 - 20 Nov., 1988 ................................................

AG8/88

13/5/88

68

1430

Clerks (Commercial,
Retail, Wholesale,
Hotels and Motels
Clerical Traineeships)
Agreement

Whole of State

3 Dec., 1987 - 3 Dec., 1988 ....................................................

AG10/88

13/5/88

68

1433

Clerks (Commercial,
Retail, Wholesale,
Hotels and Motels
Clerical Traineeships)
Agreement

Whole of State

17 Jan., 1988 - 16 Jan., 1989 ..................................................

AG18/88

23/8/89

69

2677

Clerks (Commercial,
Retail, Wholesale,
Hotels and Motels
Clerical Traineeships)
Agreement

Whole of State

17 Jan., 1988 - 16 Jan., 1989 ..................................................

AG19/88

23/8/89

69

2680

Clerks (Commercial,
Retail, Wholesale,
Hotels and Motels
Clerical Industrial
Traineeships)
Agreement

Whole of State

17 Jan., 1988 - 16 Jan., 1989. .................................................

AG20/88

23/8/89

69

2684

Clerks (Commercial,
Retail, Wholesale,
Hotels and Motels
Clerical Industrial
Traineeships)
Agreement

Whole of State

17 Jan., 1988 - 16 Jan., 1989 ..................................................

AG22/88

23/8/89

69

2688

Clerks (Commercial,
Social and Professional Services) Award
Industrial Agreement

Whole of State

23 Mar., 1987 - 23 Sept., 1987 ................................................

AG25/87

11/12/87

68

403

Clerks (Commercial,
Social and Professional Services)
Award Industrial
Agreement

Whole of State

20 Aug., 1987 - 20 Feb., 1987 ................................................

AG28/87

24/12/87

68

1023

Clerks (Commercial,
Social and Professional Services)
Award Industrial
Agreement

Whole of State

1 Oct., 1987 - 1 April, 1988 ....................................................

AG30/87

24/12/87

68

1025

Clerks, (Commercial,
Social and Professional Services)
Award Industrial
Agreement

Whole of State

17 Nov., 1987 - 17 May, 1988 ................................................

AG4/88

12/5/88

68

1718

Clerks (Customs,
Shipping and
Forwarding Agents
Traineeship)
Industrial Agreement

Whole of State

5 Jan., 1988 - 5 Jul., 1988 .......................................................

AG9/88

13/5/88

68

1436

Clerks (Grain Handling
Australian Traineeships) Industrial
Agreement

The Operations of
Co-operative Bulk
Handling Limited

12 Feb., 1987 - 12 Aug., 1987 ................................................

AG1/87

10/4/87

67

512

Clerks Grain
Handling Enterprise
Agreement 1996

Clerical Employees of
Co-operative Bulk
Handling Limited

24 Jan., 1997 - 23 Aug., 1998 .................................................

AG279/96

28/1/97

77

353

Clerks (Hotels, Motels
and Clubs) Award
Industrial Agreement

Whole of State

16 Apr., 1987 - 15 Oct., 1988 ..................................................

AG7/87

14/8/87

67

1761

Clerks (Hotels, Motels
and Clubs) Award
Industrial Agreement
Clerks (Hotels, Motels
and Clubs) Award
Industrial Agreement

Whole of State

6 May, 1987 - 6 Nov., 1987 ....................................................

AG23/87

11/12/87

68

405

Whole of State

25 Aug., 1987 - 25 Feb., 1988 ................................................

AG34/87

24/12/87

68

1028

Clerks (Manufacturing
Industries Australian
Traineeships) Industrial
Agreement

Whole of State

1 Mar., 1987 - 1 Sept., 1987 ....................................................

AG4/87

17/6/87

67

1141
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Clerks (Manufacturing
Industry Australian
Traineeships)
Industrial Agreement

Whole of State

1 May, 1987 - 31 Oct., 1987 ...................................................

AG26/87

11/12/87

68

407

Clerks (Medical Secretary/
Receptionist Australian
Traineeships) Industrial
Agreement

Whole of State

14 May, 1987 - 13 Nov., 1987 ................................................

AG11/87

14/8/87

67

1763

Clerks (National
Permanent Management
Services) (WA)
Saturdays Agreement

Whole of State

29 Mar., 1989 - 29 Mar., 1994 ................................................

AG15/88

30/5/89

69

1957

Clerks (Permanent
Building Societies
Australian Traineeships) Industrial
Agreement

Whole of State

18 Sept., 1986 - 17 Mar., 1987 ................................................

AG5/86

18/9/86

66

1628

Clerks’ (Sunday Times)
Special Casual
Employees Agreement

Sunday Times
Operations

27 Aug., 1990 to 26 Aug., 1995 ..............................................

AG4/90

27/8/90

70

3600

Clerks (Timber Industry
Australian Traineeships)
Industrial Agreement

Whole of State

1 Nov., 1987 to 1 Nov., 1988 ..................................................

AG5/88

12/5/88

68

1721

Clerks (Travel Industry
Australian Traineeships)
Industrial Agreement

Whole of State

4 Nov., 1986 to 3 May, 1987 ...................................................

AG8/86

4/11/86

66

1926

Clerks (Western
Australian) Special
Casual Employees
Agreement

Western Australian
Newspapers

8 Mar., 1990 to 8 Mar., 1995 ..................................................

AG15/89

8/3/90

70

1024

Clerks (Wholesale and
Retail Establishments)
Award Industrial
Agreement

Whole of State

23 Mar., 1987 to 22 June, 1987 ...............................................

AG10/87

14/8/87

67

1765

Clerks (Wholesale and
Retail Establishments)
Award Industrial
Agreement

Whole of State

13 July, 1987 to 13 Jan., 1988 .................................................

AG17/87

11/12/87

68

409

Clerks (Wholesale and
Retail Establishments)
Award Industrial
Agreement

Whole of State

15 June, 1987 to 15 Dec., 1987 ...............................................

AG21/87

11/12/87

68

411

Clerks (Wholesale and
Retail Establishments)
Award Industrial
Agreement

Whole of State

23 Mar., 1987 to 23 Sept., 1987 ..............................................

AG22/87

11/12/87

68

413

Clerks (Wholesale and
Retail Establishments)
Award Industrial
Agreement

Whole of State

22 Sept., 1987 to 22 Mar., 1988 ..............................................

AG29/87

24/12/87

68

695

Clerks (Wholesale and
Retail Establishments)
Award Industrial
Agreement

Whole of State

20 Aug., 1987 to 20 Feb., 1988 ...............................................

AG31/87

24/12/87

68

697

Clerks (Wholesale and
Retail Establishments)
Award Industrial
Agreement

Whole of State

15 July, 1987 to 15 Jan., 1988 .................................................

AG32/87

24/12/87

68

1029

Clerks (Wholesale and
Retail Establishments)
Award Industrial
Agreement

Whole of State

22 July, 1987 to 22 Jan., 1988 .................................................

AG33/87

24/12/87

68

699

Clerks (Wholesale and
Retail Establishments)
Award Industrial
Agreement

Whole of State

12 Nov., 1988 to 12 May, 1989 ...............................................

AG6/88

13/5/88

68

1723

Clough WA (Kewdale)
Enterprise Bargaining
Agreement 1995

Clough (WA) Facilities
Belmont Avenue,
Kewdale

13 July, 1995 - 13 Dec., 1996 .................................................

AG102/95

13/7/95

75

2354

Clough WA
(Kewdale) Enterprise
Bargaining Agreement
No AG111/97

Clough (WA) Facilities
Kewdale

1 Jan., 1997 - 31 Dec., 1998 ...................................................

AG111/97

23/5/97

77

1398

Clough WA (Kewdale)
Enterprise Bargaining
Agreement

Whole of State

1 Jan, 1999 - 31 Dec, 2000 .....................................................

AG282/98

15/1/99

79

422

Clover Meats and
Clover Smallgoods
Enterprise Agreement
1996

Wynne’s Pty Ltd
t/a Clover Meats
and Clover Smallgoods

5/7/96 (Clause 10), 12/7/96 (all other conditions) ..................

AG257/96

24/10/96

76

4506

CMW Design &
Construction Industrial
Agreement

Whole of State

28 July, 1999 – 31 Oct., 1999 .................................................

AG132/99

6/10/99

79

3227

Coastal Contractors/BLPPU
and the CMETU Collective Agreement 2000
(Replaces previous Coastal
Contractors … Agreement
No. AG341/1997.
For prior details, see
Vol. 80, Part 1)
Coates Hire Enterprise
Bargaining Agreement 1992

Whole of State

1 Nov., 1999 – 1Nov., 2002 ....................................................

AG197/00

28/8/00

80

4084

Whole of State

1 Dec., 1992 - 30 Nov., 1993 ..................................................

AG18/1992

1/12/92

73

78
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Coates Hire Enterprise
Bargaining Agreement
2000
(Replaces previous
Coates Hire … Agreement No. AG94/1998.
For prior details, see
Vol. 80, Part 2)

Whole of State

14 Dec., 2000 – 30 June, 2001 ................................................

AG217/00

14/12/00

81

49

Coca-Cola Bottlers,
Perth (Performance
Improvement) Enterprise Bargaining
Agreement 1992

Whole of State

3 Mar., 1993 - 2 Mar., 1995 ....................................................

AG3/93

16/3/93

73

2039

Cochrane’s Contracting
Services Pty Ltd
Industrial Agreement

Whole of State

2 June 1998 - 31 Oct, 1999 .....................................................

AG92/98

24/12/98

79

153

Cockburn Cement
Limited Enterprise
Bargaining Agreement
1998

Russell Road &
Woodmans Point

4 Nov, 1998 - 31 Oct, 2000 .....................................................

AG32/99

9/4/99

79

1007

Cockburn Cement
Limited Agreement
1993

Cockburn Cement
Limited main works
in Russell Road &
Woodman Point

2 Dec., 1993 - 30 Oct., 1995 ...................................................

AG72/93

2/12/93

73

3388

Cockburn Cement
Limited (Enterprise
Bargaining) Agreement
1995

Main Works at
Cockburn Cement
Limited, Russell Rd/
Woodman Pt.

8 Nov., 1995 - 31 Oct., 1998 ...................................................

AG293/95

15/12/95

76

94

Cockburn Hire
Engineering Enterprise
Agreement

Cockburn Corporation
Limited t/a Cockburn
Hire

14 Sept., 1994 - 13 Sept., 1995 ...............................................
No. 1085/2001 (Cockburn Wreckair Hire ceased to be party
to the Agreement) ..................................................................

AG85/94

Cockburn Hire
Engineering Enterprise
Agreement

Cockburn Corporation
Limited t/a Cockburn
Hire (not Pilbara and
Goldfield Region)

9 May, 1996 - 9 May, 1998 .....................................................

Cockburn Hire
Transport Enterprise
Agreement

Cockburn Corporation
Limited t/a Cockburn
Hire

Coflexip Stena Offshore
Asia Pacific Pty Ltd
Industrial Agreement 1997
(Replaces AG46/94)

19/9/94

74

2348

11/06/01

81

1385

AG96/96

13/5/96

76

1740

15 Mar., 1995 - 14 Mar., 1997 ................................................

AG79/95

14/7/95

75

2354

Whole of State

1 Sept., 1997 - 31 Dec., 1999 ..................................................

AG240/97

14/11/97

77

3250

Co-Generation Power
Station Project
Agreement 1995

Clough WA - a division
of Clough Ltd.

20 Dec., 1995 - Completion ....................................................

AG311/95

20/12/95

76

344

Co-Generation Power
Station Project
Agreement 1995

Clough WA - a division
of Clough Limited

29 Apr., 1996 - Completion .....................................................

AG86/96

29/4/96

76

1309

Colchester Carpet
Company/BLPPU and
the CMETU Collective
Agreement 1999
(Cancels previous Colchester
Carpet … Agreement
No. AG151/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG195/99

25/2/2000

80

514

Coles Distribution
Centre Enterprise
Agreement 1994

Coles Supermarkets
Australia Pty Ltd
- Distribution
Centres

11 Apr., 1995 - 31 May, 1995 .................................................

AG38/95

11/4/95

75

1556

Coles Myer Logistics
Pty Ltd Myer Distribution Centre Carousel
Road, Cannington Site
Agreement 1999
(Replaces Myer Stores
Limited … Agreement
1996 No. AG49/98)

Myer Cannington
Distribution Centre,
Carousel Road,
Cannington 6017

1 Feb, 1999 - 1 Feb, 2002 .......................................................

AG63/99

14/5/99

79

1578

Coles Variety City
Store Rostering
Agreement 1993

Coles Variety Stores,
Perth City Store,
712 Hay Street Mall,
Perth

15 Nov., 1993 - 14 Nov., 1994 ................................................

AG68/93

19/11/93

73

3391

Colour Press
Enterprise Bargaining
Agreement 1995

Colour Press Pty Ltd

13 Oct., 1995 - 31 Mar., 1997 .................................................

AG12/96

16/2/96

76

662

Colour Press
(Enterprise Bargaining)
Agreement 1997

Whole of State

1 Apr., 1997 - 31 Mar., 2000 ...................................................

AG200/97

31/10/97

77

2888

ColourPress Production
Employees (Enterprise
Bargaining) Agreement 2000

ColourPress Pty Ltd

1 Apr., 2000 – 31 Mar., 2003 ..................................................

AG226/00

25/10/00

80

5012

Combined Roofing
Industries Industrial
Agreement 1996

Combining Roofing
Industries

5 July, 1996 - 31 July, 1997 ....................................................

AG149/96

5/7/96

76

2536

Combined Roofing/BLPPU
and the CMETU
Collective Agreement 2000
(Replaces previous Combined
Roofing … Agreement
No. AG. 222/98.
For prior details, see
Vol. 80, Part 2))

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG151/00

11/07/00

81

459
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Com Al Windows/BLPPU
and the CMETU Collective
Agreement 2000
(Cancels previous Com A1
Windows… Agreements
No. AG261/96
& No. AG348/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG88/00

27/04/00

80

1805

Com Al Windows
Pty Ltd Agreement
1999
(Replaces AG261/96)

Maddington, WA

1 Sept., 1999 – 31 Aug., 2001 .................................................

AG175/99

2/12/99

79

3590

Commercial Blasting
Industrial Agreement

Commercial Blasting
Pty Ltd

21 Oct., 1994 - 31 July, 1995 ..................................................

AG131/94

4/11/94

74

2649

Commercial Plasterers Pty
Ltd Industrial Agreement

Whole of State

8 July, 1998 – 31 Oct., 1999 ...................................................

AG126/98

14/9/98

78

4001

Commercial Plastering
Industrial Agreement

Whole of State

14 Mar., 1997 - 31 July., 1999 ................................................

AG81/97

4/6/97

77

1401

Commercial Plumbing
Industrial Agreement

Whole of State

4 Nov., 1996 - 31 July., 1997 ..................................................

AG291/96

26/3/97

77

877

Commercial Tile Contractors/BLPPU and the
CMETU Collective
Agreement 1999

Whole of State

1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG227/99

29/3/00

80

1070

Community Newspaper
Group Ltd Editorial Enterprise Agreement 1999

Whole of State

9 Feb., 2000 - 1 May, 2002 .....................................................

AG15/00

9/02/00

80

519

Compact Brickpaving
& Designer Landscaping
Industrial Agreement

D. Warburton and
J. Warburton t/a
Compact Brickpaving
& Designer Landscaping

15 Sept., 1995 - 31 July, 1997 .................................................

AG167/95

10/10/95

75

2968

Compressed Contracting/
BLPPU and the CMETU
Collective Agreement 1999
(Replaces previous Compressed Contracting …
Agreement No. AG266/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG207/99

24/03/00

80

1075

Concrete Boys
Industrial Agreement

Whole of State

29 Nov., 1996 - 31 July, 1997 .................................................

AG326/96

3/2/97

77

355

Congregation of The
Missionary Oblates of
the Most Holy and
Immaculate Virgin Mary
Non - Teaching Staff
Enterprise Bargaining
Agreement 1999
(Replaces AG288/97)

Whole of State

18 Aug., 1999 – 31 Dec., 1999 ...............................................

AG59/99

18/8/99

79

2763

Congregation of The
Presentation Sisters
WA Inc. Non-Teaching
Staff Enterprise
Bargaining Agreement
1999
(Replaces AG309/97)

Whole of State

18 Aug., 1999 – 31 Dec., 1999 ...............................................

AG48/99

18/8/99

79

2780

Conital Engineering/BLPPU
and the CMETU Collective
Agreement 2000

Whole of State

6 Sept., 2000 – 1 Nov., 2002 ...................................................

AG222/00

31/10/00

80

5015

Conservation and Land
Management Field
Trainees.
Agreement No. 1

Any person undertaking field
traineeships as part
of the Australian
Traineeship System
at the Department
of Conservation
and Land Management

13 Jan., 1986 to 13 Jan., 1987 .................................................

AG6/86

24/12/86

67

232

Consolidated
Construction East Perth
Holiday Inn Agreement
1995

Consolidated
Constructions Pty Ltd

Commencement - Completion ................................................

AG214/95

22/11/95

76

97

Conspect Constructions/
BLPPU and the CMETU
Collective Agreement 1999

Wooroloo

1 Mar., 00 – Completion .........................................................

AG93/00

3/05/00

80

1810

Construction, Mining,
Energy, Timberyards,
Sawmills and Woodworkers Union of
Australia (W.A. Branch)/
Chep (Kewdale, WA)
Enterprise Bargaining
Agreement 1992

Chep Australia
Depot 12 Ballantyne
Road, Kewdale

24 May, 1993 - 23 May, 1995 .................................................

AG24/93

3/6/93

73

1486

Construction Worker
Level 1 (Civil Operations)
Aboriginal & Torres Strait
Islander Group Training
Association Traineeship
Agreement 1997

Trainees of Aboriginal
& Tarres Strait Islander
Group Training
Association

26 May, 1997 - 25 May, 1998 .................................................

AG128/97

31/7/97

77

1911

Construction Worker
Level 2 (General Construction) Cheeditha Aboriginal
Corporation Traineeship
Agreement 1997

Whole of State

20 Apr., 1998 - 19 Apr., 1999 .................................................

AG269/97

21/5/98

78

2031
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Construction Worker
Level 2 (General Construction) Cullarcarbardee
Aboriginal Corporation Traineeship
Agreement 1998

Cullarcarbardee
Aboriginal Corporation

24 Apr, 1999 - 23 Apr, 2000 ...................................................

AG43/99

23/4/99

79

1350

Construction Worker
Level 2 (General Construction) Mungullah
Community Aboriginal
Corporation Traineeship
Agreement 1999

Mungullah Community

5 Nov., 1999 – 4 Nov., 2000 ...................................................

AG170/99

16/11/99

79

3593

Construction Worker
Level 2 (General
Construction) Manguri
Corporation Inc Traineeship Agreement 1999

Manguri
Corporation Inc

12 Jan, 1999 - 12 Jan, 2000 .....................................................

AG8/99

29/3/99

79

1011

Construction Worker
Level 1 Structures) Bindi
Bindi Bindi Community
Aboriginal Corporation
Traineeship Agreement
1998

Whole of State

1 Apr., 1998 - 3 May, 1999 .....................................................

AG56/98

2/6/98

78

2026

Construction Worker
Level 2 General Construction) Bindi Bindi Community Aboriginal Corporation Agreement 1998

Whole of State

1 Apr., 1998 - 3 May, 1999 .....................................................

AG57/98

2/6/98

78

2028

Construction Worker
Level 1 Structure & Fit
Out and Finish Midwest
Training Group Traineeship Agreement 1996

Midwest Training Group
Inc

20 June, 1996 - 20 June, 1997 ................................................

AG141/96

20/6/96

76

2167

Construction Worker
Level 1 (Fit Out and Finish)
Cheeditha Aboriginal Group
Traineeship Agreement 1996

Whole of State

6 Mar., 1997 - 5 Mar., 1998 ....................................................

AG5/97

6/3/97

77

635

Construction Worker
Level 2 (General Construction) Cheeditha Aboriginal
Corporation Traineeship
Agreement 1997

Whole of State

20 Apr. 1998 - 19 Apr. 1999 ....................................................

AG269/97

21/5/98

78

2031

Construction Worker
Level 1 (Fit Out and Finish)
Mallingbar Aboriginal
Corporation Traineeship
Agreement 1996

Whole of State

6 Mar., 1997 - 5 Mar., 1998 ....................................................

AG4/97

5/3/97

77

637

Construction Worker
Level 1 (Fit Out and Finish)
Mirima Aboriginal
Corporation Traineeship
Agreement 1996

Whole of State

6 Mar., 1997 - 5 Mar., 1998 ....................................................

AG2/97

5/3/97

77

640

Construction Worker
Level 1 (Fit Out and Finish)
Ngurra Constructions
Traineeship Agreement 1996

Whole of State

6 Mar., 1997 - 5 Mar., 1998 ....................................................

AG3/97

5/3/97

77

643

Construction Worker
Level 1 (Structure/Fit
Out and Finish) Manguri
Corporation Traineeship
Agreement 1997

Trainees at The Manguri
Corporation Inc

20 May., 1997 - 20 May., 1998 ...............................................

AG99/97

20/5/97

77

1406

Construction Worker
Level 1 (Structures/Fit
Out and Finish) Western
Australia Aboriginal
Torres Strait Islander
Training Company Inc

Western Australia
Aboriginal Torres
Strait Islander Group
Training Company Inc

19 June., 1997 - 18 June., 1998 ..............................................

AG117/97

8/7/97

77

1914

Construction Worker
Level 1 (Structures)
Swan Valley Nyungah
Community Traineeship
Agreement 1996

Swan Valley Nyungah
Community Aboriginal
Corporation

18 Apr., 1996 - 17 Apr., 1997 .................................................

AG65/96

3/4/96

76

949

Construction Worker
Level 1 (Structures) Swan
Valley Nyungah Community
Traineeship Agreement 1997

Whole of State

17 Sept., 1997 - 16 Sept.,1998 ................................................

AG154/97

17/9/97

77

2585

Construction Workers
Level 2 (General Construction) Swan Valley Nyungah
Community Traineeship
Agreement 1997

Whole of State

30 July., 1997 - 29 July., 1998 ................................................

AG144/97

21/8/97

77

2240

Construction Worker
Level (Structures)
Cullacarbardee Aboriginal
Corporation Traineeship
Agreement 1997

Whole of State

21 July., 1997 - 20 July., 1998 ................................................

AG143/97

21/8/97

77

2237

Construction Worker
Level 1 (Structures)
Wongatha Wonganarra
Aboriginal Corporation
Traineeshp Agreement 1998

Whole of State

6 Oct., 1998 – 5 Oct., 1999 .....................................................

AG96/98

30/10/98

78

4005

Cooktown Constructions
Industrial Agreement

Cooktown Constructions
Pty Ltd

26 Sept., 1995 - 31 July, 1997 .................................................

AG243/95

22/11/95

76

100
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Coventry Group Ltd
trading as Hot Mix
Or Bitumen Emulsions
Cannington (Enterprise
Bargaining) Agreement
2000
(Cancels previous Coventry
Group … Agreements
No. AG58/1994;
No. AG312/1995 &
No. AG26/1998.
For prior details, see
Vol. 80, Part 1)

Cannington Operation
Bickley Road

30 Aug., 2000 – 31 Dec., 2002 ...............................................

AG155/00

30/8/00

80

4090

Coventrys – Transport
Division Enterprise Bargaining Agreement 1999

Whole of State

1 Oct., 1999 – 30 Sept., 2002 ..................................................

AG174/99

19/11/99

80

76

CPS Painting Contractors
Industrial Agreement

Whole of State

19 Dec., 1997 - 31 Oct., 1999 .................................................

AG297/97

21/1/98

78

608

Craig & Taylor
Formwork Industrial
Agreement

Whole of State

14 Jan., 1998 - 31 Oct., 1999 ..................................................

AG14/98

7/4/98

78

1632

Craig & Taylor Formwork (1981) Industrial
Agreement

Cartledge Holdings Pty
Ltd t/a Craig & Taylor
Formwork (1981)

21 Sept., 1995 - 31 July, 1997 .................................................

AG241/95

22/11/95

76

102

Crane Aluminium Systems
Balcatta Enterprises
Agreement 2000

Crane Enfield Pty Ltd T/A
Crane Aluminium Systems
at 12 Cressall Road,
Balcatta WA 6021

1 Nov., 2000 - 30 April, 2002 .................................................

AG3/01

29/01/01

81

464

Creative and Therapy
Activities Disabled Group
Inc. Enterprise Bargaining
Agreement 1999

Whole of State

24 Jan., 2000 – 24 Jan., 2003 ..................................................

AG185/99

24/01/00

80

311

Creative Roofing/BLPPU
and the CMETU Collective
Agreement 1999.
(Cancels previous Creative
Roofing … Agreement
No. AG 233/98.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov, 1999 - 1 Nov, 2002 ......................................................

AG203/99

21/03/00

80

1081

Creative Roofing
Industrial Agreement

Whole of State

28 Oct, 1998 - 31 Oct, 1999 ....................................................

AG242/98

17/12/98

79

160

Crown Roofing
Industrial Agreement

Stratton Creek Pty Ltd
t/a Crown Roofing

14 Sept., 1995 - 31 July, 1997 .................................................

AG227/95

22/11/95

76

103

Crown Roofing
Industrial Agreement

Whole of State

18 Dec, 1998 - 31 Oct, 1999 ...................................................

AG276/98

16/3/99

79

1014

Crown Roofing/BLPPU
and the CMETU Collective
Agreement 2000

Whole of State

11 Sept., 1999 – 1 Nov., 2002 .................................................

AG210/00

11/9/00

80

4672

CSBP & Farmers
Ltd Agreement 1991

Whole of State

27 Nov., 1991 - 26 Nov., 1992 ................................................

AG1/1992

27/11/91

72

1047

CSR Building Materials
(WA) Enterprise Agreement 1999
(Cancels CSR Gyprock
… Agreement 1997
No.AG285/97)

Welshpool, WA

23 July, 1999 – 23 Oct., 2001 .................................................

AG154/99

26/11/99

79

3595

CSR Gyprock Bradford
Ltd (WA) Enterprise
Agreement, 1995
Winning With Teams

CSR Gyprock Bradford
Ltd (WA)

10 Apr., 1995 - 10 Apr., 1997 .................................................

AG92/95

6/9/95

75

2730

C S Perrott
Industrial Agreement

Whole of State

15 Sept., 1997 - 31 Oct., 1999 ................................................
No. 793/2001 (Carl Anthony George and Sandra Lee
Perrott t/a C & S Perrott ceased to be party to the
Agreement) ............................................................................

AG191/97

1/10/97

77

2588

9/05/01

81

1182

CSR Humes Welshpool
Enterprise Agreement
November 1994/1995
(Replaces No. AG39/93)

CSR Limited t/a
CSR Humes Pty Ltd

21 Nov., 1994 - 20 Nov., 1995 ................................................

AG24/95

9/3/95

75

899

CSR Limited - Cottesloe
Refinery (Enterprise
Bargaining) Agreement
1993

CSR Limited Sugar
Refining operations
Mosman Park and
North Fremantle

14 July, 1993 - 19 Jan., 1994 ..................................................
No. 896/2001 (CSR Limited ceased to be party
to the Agreement) ..................................................................

AG27/93

14/7/93

73

2039

25/06/01

81

1386

CSR Limited - Cottesloe
Refinery (Enterprise
Bargaining) Agreement
1994

CSR Limited Sugar
Refining operations
Mosman Park and
North Fremantle

25 Oct., 1994 - 19 Jan., 1996 ..................................................

AG103/94

4/11/94

74

2651

CSR Ltd Gyprock
Bradford Welshpool
Enterprise Bargaining
Agreement 1993
(Replaces No. AG23/92)

CSR Ltd Gyprock
Bradford Operations,
21 Sheffield Road,
Welshpool

17 Jan., 1994 - 16 Jan., 1995 ..................................................

AG77/93

17/1/94

74

224

CSR Sugar Cottesloe
Refinery Enterprise
Agreement 1996

CSR Limited, Mosman
Park

21 Jan., 1996 - 31 Oct., 1997 ..................................................

AG10/96

2/2/96

77

3258

Cullity Timbers Pty Ltd
(Country Stores) Enterprise Bargaining
Agreement 1999

Cullity Timbers Pty Ltd
(Country Stores)

1 Jan., 1999 – 14 March, 2001 ................................................

AG84/99

16/6/99

79

1929

CW Stevens Industrial
Agreement

Whole of State

4 May, 1999 – 31 Oct., 1999 ..................................................

AG76/99

17/6/99

79

1925
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C.Y. O’Connor
College Miscellaneous
Workers’ Agreement 1997

C.Y. O’Connor College

17 Oct., 1997 - 16 Oct., 1999 ..................................................

AG276/97

17/10/97

77

3261

C.Y. O’Connor College
of TAFE Engineering
Trades Enterprise
Bargaining Agreement
1999

C.Y. O’Connor College
of TAFE

24 Sept., 1999 – 23 Sept., 2001 ..............................................

AG139/99

24/9/99

79

2796

D & G Hoist Hire
Industrial Agreements

Whole of State

19 May, 1999 – 31 Oct., 1999 .................................................

AG97/99

6/10/99

79

3231

D&G Projects Asbestos
Eradication Industrial
Agreement

D&G Projects Pty Ltd

8 Dec., 1994 - 7 Dec., 1996 ....................................................

AG154/94

8/12/94

75

89

Danica Carpentry/BLPPU
and the CMETU Collective
Agreement 2000
(Cancels previous Danica
Carpentry … Agreement No. AG175/97.

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG26/00

18/04/00

80

1815

Dawson AOC- Water
Services Pty Ltd Mechanical and Electrical Maintenance Enterprise Bargaining Agreement 1996

Whole of State

19 Sept., 1996 - 18 Sept., 2001 ...............................................

AG115/96

9/10/96

76

4520

Dawson AOC Water
Services Pty Ltd Mechanical and Electrical Maintenance Enterprise Bargaining Agreement 1996
Amended Agreement 1998

Whole of State

1 July, 1998 – 1 Jan., 1999 ......................................................

AG100/98

31/8/98

78

3666

Dawson AOC Water
Services Pty Ltd Mechanical
and Electrical Maintenance
Enterprise Bargaining
Agreement 1996 Amended
Agreement 1999

Whole of State

18 April, 2000 – 1 Jan., 2000 ..................................................

AG10/00

18/4/00

80

1821

Deckhands (Port Hedland)
Agreement 1978

Port of Port Hedland

30 Oct., 1978 to 29 Oct., 1980 ................................................

AG27/78

28/11/78

58

1578

De Frencesch Builders
Industrial Agreement

De Francesch Builder
Pty Ltd

11 Nov., 1994 - 31 July, 1995 .................................................

AG156/94

8/12/94

75

90

Delkey Holding
Industrial Agreement

Delkey Holdings

1 Aug., 1995 - 31 July, 1995 ...................................................

AG63/95

18/5/95

75

1856

Delta Corporation
Industrial Agreement

Delta Corporation
Ltd.

24 Oct., 1994 - 31 July, 1995 ..................................................

AG133/94

10/11/94

74

2946

Delta Corporation
Ltd, Herne Hill Enterprise
Bargaining Agreement 1995

Delta Corporation
Ltd

29 Apr., 1996 - 31 Aug., 1997 .................................................

AG91/96

9/5/96

76

1744

Delta Corporation Ltd,
Enterprise Bargaining
Agreement 1996

218 Campersic Road
Herne Hill WA

28 Oct., 1996 - 28 Feb., 1998 .................................................

AG289/96

2/5/96

77

1409

Deluxe Earthmoving/
BLPPU and the CMETU
Collective Agreement
2000

State of WA

22 Sept, 2000 - 1 Nov., 2002 ..................................................

AG239/00

27/10/00

80

5021

Deluxe Earthmoving
Pty Ltd Industrial
Agreement

Deluxe Earthmoving
Pty Ltd

21 May, 1996 - 31 July, 1997 ..................................................

AG143/96

20/6/96

76

2170

Department of Conservation and Land Management
/Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union
of Workers - Western
Australian Branch
Enterprise Agreement 2000

Whole of State

16 June, 2000 - 15 June, 2002 ................................................

AG138/00

16/6/00

80

2908

Department of Conservation and Land Management - Australia Liquor,
Hospitality and
Miscellaneous Workers
Union Enterprise
Agreement 1996

Department of
Conservation and
Land Management

1 Apr., 1996 - 30 June, 1997 ...................................................

AG102/96

11/6/96

76

1759

Department of Conservation and Land Management – Australian Liquor
Hospitality and MiscelLaneous Workers Union
Enterprise Agreement 1999.
(Replaces and Cancels
previous Dept. of
Conservation … Agreement
No. AG101/96.
For prior details, see
Vol. 79, Part 2)

Department of
Conservation and
Land Management

6 Jan., 2000 - 5 Jan., 2002 .......................................................

AG182/99

6/1/00

80

81

Department of Transport (Marine and
Harbours) Construction
and Maintenance Enterprise Agreement 1994

Location of Construction and Maintenance
Branch of Department
of Transport (Marine
and Harbours) at
Hillarys Boat Harbour
Whole of State

1 Feb., 1994 - 1., Feb, 1995 ....................................................

AG91/93

22/2/94

74

586

22 July, 1998 – 31 Oct., 1999 .................................................

AG106/98

17/6/99

79

1931

Whole of State

18 Aug., 1997 - 31 Oct., 1999 .................................................

AG220/97

30/3/98

78

1207

Dependable Roofing
Industrial Agreement
Derek Rowland Concrete
Pumping Industrial
Agreement
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Design Ceilings/BLPPU
Collective Agreement
1999
(Cancels previous Design
Ceilings … Agreements
No. AG9/1994;
No. AG68/96 &
No. AG337/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

25 Nov., 1999 - 1 Nov., 2002 ..................................................

AG200/99

21/3/00

80

1087

Diamond Blade Sawing/
BLPPU Collective
Agreement 1999

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG233/99

8/3/00

80

1093

Diamond Cut
Industrial Agreement

Whole of State

4 Nov, 1998 - 31 Oct, 1999 .....................................................

AG249/98

18/1/99

79

432

Direct Engineering
Services, Malaga, Sheet
Metal Enterprise Bargaining Agreement 2000
(Replaces previous Direct
Engineering … Agreement No. AG221/98.
For prior detail, see
Vol. 80, Part 1)

Whole of State

19 Sept., 2000 – 19 Sept., 2001 ..............................................

AG234/00

17/10/00

80

5027

Direct Engineering
Services (Burrup
Peninsula) Enterprise
Bargaining Agreement

Direct Engineering
Services Pty Ltd
(employees on Burrup
Peninsula )

21 Aug., 1995 - 20 Aug., 1996 ................................................

AG173/95

28/9/95

75

2734

Direct Engineering
Services (North West
Airconditioning - Port
Hedland Operations) Enterprise Bargaining Agreement
(Replaces previous Direct
Engineering … Agreement No. AG128/1998.
For prior details, see
Vol. 80, Part 1)

Port Hedland
Operations

1 April, 2000 – 31 March, 2002 ..............................................

AG149/00

29/6/00

80

2921

Disability Services
Commission/Australian
Liquor Hospitality and
Miscellaneous Workers
Union Enterprise Agreement
1999

Whole of State

23 Sept., 1999 – 22 Sept., 2001 ..............................................

AG100/99

23/9/99

79

2803

Djooraminda Direct
Care Workers’ Industrial
Agreement 1998

Whole of State

11 Feb, 1999 - 10 Feb, 2000 ...................................................

AG279/98

11/2/99

79

763

DMR Plastering Contractors Industrial
Agreement

Rezan Pty Ltd t/a
DMR Plastering
Contractors

17 Nov., 1994 - 31 July, 1995 .................................................

AG155/94

6/12/94

75

91

Dongara Demolition
Industrial Agreement

John Williams t/a
Dongora Demolition

21 July, 1995 - 20 July, 1997 ..................................................

AG104/95

21/7/95

75

2357

Doric Constructions
Pty Ltd Industrial
Agreement

Doric Constructions
Pty Ltd

1 Aug., 1995 - 31 July, 1997 ...................................................
No. 810/2001 (Doric Construction Pty Ltd ceased to be party
to the Agreement) ..................................................................

AG303/95

10/1/96

76

349

11/05/01

81

1386

Doric Constructions
Pty Ltd Industrial
Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG241/97

30/4/98

78

1640

DR & J Building
Industrial Agreement

Dean Blackwell and
Julie Blackwell t/a
DR & J Building

13 Oct., 1995 - 31 July, 1997 ..................................................

AG269/95

7/12/95

76

105

Dredging - Cockburn
Cement (Merchant
Service Guild)
(See Appendix X)

Cockburn Sound

15 Nov., 1972 to 14 Nov., 1973 ..............................................

AG29/72

30/11/72

52

1146

Dril Con/BLPPU Collective
Agreement 2000

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG98/00

19/5/00

80

2548

DSS Contractors
Industrial Agreement

Whole of State

22 April, 1999 – 31 Oct., 1999 ...............................................

AG74/99

17/6/99

79

1934

Dudley Agreement
(Industrial Agreement)
1995
Du Feu Metal Enterprise
Bargaining Agreement
1995
Dunmar Airconditioning & Sheetmetal
Industrial Agreement

Dudley Pty Ltd

1 May, 1995 - 30 Apr., 1997 ...................................................

AG78/95

21/7/95

75

2359

Du Feu Metal,
Osborne Park

1 Sept., 1995 - 31 Aug., 1996 .................................................

AG174/95

21/9/95

75

2737

P. Duncan and C. Martyka
t/a Dunmar Airconditioning & Sheetmetal

15 Sept., 1995 - 31 July, 1997 .................................................

AG166/95

10/10/95

75

2970

Dyno Industries (WA)
Pty Ltd (Enterprise
Bargaining) Agreement
1993

Dyno Industries (WA)
Pty Ltd at Dardanup

21 Oct., 1993 - 20 Oct., 1994 ..................................................

AG62/93

21/10/93

73

2954

DYNO Industries (WA)
Pty Ltd (Enterprise
Bargaining) Agreement
1994

DYNO Industries,
Dardanup

24 Oct., 1995 - 30 Sept., 1997 ................................................

AG170/95

24/10/95

75

3190

Draughtsmen Tracers
and Planners
(Australian Iron and
Steel Proprietary Limited)
Kwinana Steel Industry
Agreement 1975
No. AG5/1975
(Cancelled 80WAIG192.
For prior details, see
Vol. 79 Part 2)
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Dyno Industries
(WA) Pty Ltd (DIWA)
Enterprise Bargaining
Agreement 1997

Whole of State

18 May, 1998 – 30 Sept., 1999 ...............................................

AG65/98

16/6/98

78

2657

Dyno Industries (WA) Pty
Ltd (DIWA) Enterprise
Bargaining Agreement 1999

Whole of State

1 June, 2000 – 30 Sept., 2001 .................................................

AG85/00

1/6/00

80

2554

Dyson’s Packaging
Pty Ltd Enterprise
Agreement 1995

Dyson’s Packaging
Pty Ltd

8 Nov., 1995 - 7 Nov., 1997 ....................................................

AG212/95

8/11/95

75

3192

Eastmont
Industrial Agreement

Whole of State

7 Nov., 1997 - 31 Oct., 1999 ...................................................

AG336/97

10/2/98

78

858

East Spar Project
(Varanus Island)
Agreement 1996

60 employees of
Clough Engineering
Limited on Varanus
Island

29 Apr., 1996 - Completion .....................................................

AG78/96

9/5/96

76

1794

Easypave Pty Ltd
Industrial Agreement

Easypave Pty Ltd

8 Sept., 1995 - 31 July, 1997 ...................................................

AG162/95

10/10/95

75

2971

Edge Maintenance/BLPPU
and the CMETU Collective
Agreement 1999

Whole of State

1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG247/99

8/3/00

80

1098

Edgell-Birds Eye
Manjimup Production
Centre (Enterprise
Bargaining) Agreement
1992

Whole of State

21 Sept., 1992 - 30 Sept., 1993 ...............................................

AG19/1992

31/12/92

73

81

E.D. Oates Pty Ltd
Brushware Manufacturing
Enterprise Agreement 1999

Lionel Street
Naval Base

1 July, 1999 – 30 June, 2001 ...................................................

AG85/99

21/6/99

79

1939

Education Department of
Western Australia (Education Assistants ALHMWU)
Enterprise Bargaining
Agreement 1998.
(Varied and Consolidated)
(Replaces previous
Agreement 1996,
at 77 WAIG 529.
See Vol. 79, Part 2
for prior details)

Education Assistants
employed by the
Minister for Education

26 Nov., 1998 – 31 March, 2000 ............................................

AG296/96

03/12/98

78

4868

Education Department of
Western Australia
Miscellaneous Employees
Enterprise Bargaining
Agreement 2000

Education Assistants
employed by the
Minister for Education

19 Jan., 2001 – 18 Jan, 2002 ...................................................

AG1/01

19/01/01

81

466

E.D. Oates Pty Ltd
Brushware Manufacturing
Enterprise Agreement
1997

E.D. Oates Pty Ltd
Brushware Manufacturing
turing Operations at Lionel
Street, Naval Base

1 July, 1997 - 30 June, 1999 ...................................................

AG294/97

8/1/97

78

614

Elders Limited
(Spearwood Wool Store)
Interim Enterprise
Agreement 1994

Employees at Elders
Limited Spearwood
Store, Spearwood W.A.

25 Oct., 1994 - 30 June, 1995 .................................................

AG122/94

25/10/94

74

2949

Elders Limited
(Spearwood Wool Store)
Enterprise Agreement
1994

Spearwood Wool Store,
Spearwood

2 Nov., 1995 - 15 Sept., 1996 .................................................

AG235/95

2/11/95

75

3194

Elders Limited
(Spearwood Wool Store)
Enterprise Agreement
1996

Spearwood Wool Store,
Spearwood

9 Jan., 1997 - 8 Jan., 1999 .......................................................

AG332/96

31/1/97

77

357

Electrical Construction
and Maintenance
Australia Pty Ltd
Enterprise Bargaining
Agreement
(Replaces No. AG295/94.
For prior details, see
Vol. 78, Part 1)

Whole of State

1 July, 1996 - 31 Dec., 1997 ...................................................

AG295/96

22/11/96

76

4909

Elite Waterproofing
Industrial Agreement

Dieter Stenglein t/a
Elite Waterproofing

8 Sept., 1995 - 31 July, 1997 ...................................................

AG163/95

10/10/95

75

2973

Eltin Boddington Gold
Mine, Agreement 1993

Boddington Gold Mine

4 Jan., 1993 - 31 Dec., 1996 ...................................................

C287/93

5/7/93

73

2488

Eltin Boddington Gold
Mine Agreement 1999
(Replaces AG74/97)

Boddington Gold Mine

6 July, 1999 – 24 Feb., 2000 ...................................................

AG72/99

22/9/99

79

2824

Eltin Hedges Gold
Mine, Agreement 1993
Eltin Hedges Gold
Mine Agreement 1997
(Supersedes C40/94
Schedule B)
Eltin Limited Hedges
Gold Mine Maintenance
Agreement

Hedges Gold Mine

31 Mar., 1993 - 31 Dec., 1996 ................................................

C286/93

5/7/93

73

2487

Hedges Gold Mine
Open Pit Operations

18 Apr., 1997 - 30 June., 1998 ................................................

AG73/97

22/4/97

77

1167

Eltin Limited at
Hedges Gold Mine

11 May, 1995 - 10 May, 1997 .................................................

AG49/95

17/5/95

75

1857

Eltin Surface Mining Pty
Ltd Boddington Gold
Mine Maintenance
Agreement 1996

Eltin Surface
Mining Pty Ltd

19 Aug., 1996 - 18 Feb., 1998 ................................................

AG206/96

27/8/96

76

3886

Email Limited (Major
Appliance Consumer
Service Division WA)
Enterprise Agreement
1992

Area occupied by
Email Limited (Major
Appliance Consumer
Service Division
WA) Osborne Park

22 Oct., 1992 - 30 June, 1993 .................................................

AG9/1992

11/12/92

73

84
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Email Major Appliances –
Belmont Service Clerical
and Shop Assistants
Enterprise Agreement
2000
(Replaces & Cancels
previous Emails Limited
Major … Agreements
No. AG148/1996 &
No. AG60/1998.
For prior details,
see Vol. 80, Part 2)

Email Limited Major
Appliances,
1, Frederick Street,
Belmont

4 Jan., 2001 – 30 Sept., 2001 ..................................................

AG286/00

4/1/01

81

479

Email Limited
Major Appliance
Division Consumer
Service Division
(WA) Redundancy
Agreement 1998

State of WA

24 Nov, 1998 - 1 Sept, 2001 ...................................................

AG223/98

10/12/98

79

164

Email Major Appliances Belmont Service Technicians Enterprise
Agreement 2000

Whole of State

1 Oct., 1999 - 30 June, 2001 ...................................................

AG137/2000

16/6/00

80

2925

Email Major Appliance
Group - Osborne Park
Service Technicians Enterprise Agreement 1997

Osborne Park

28 Oct., 1997 - 27 Oct., 1999 ..................................................

AG258/97

28/10/97

77

2896

Engine Drivers (Quarries,
Sand Pits & Limestone
Quarries) Agreement

State of WA

21 Aug., 1991 to 21 Aug., 1992 ..............................................

AG8/91

23/8/91

71

2525

Engine Drivers (Wundowie)
Iron and Steel Industry
Agreement 1976

Employees of
Wundowie Iron and
Steel

21 May, 1976 to 20 May, 1977 ...............................................

AG46/76

6/10/76

56

1731

Enrolled Nurses and Nursing
Assistants (Ashburton
Health Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 6 June, 2002 ....................................................

AG31/00

20/3/00

80

713

Enrolled Nurses and Nursing
Assistants (Avon Health
Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG32/00

20/3/00

80

719

Enrolled Nurses and Nursing
Assistants (Beverley Health
Services) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG33/00

20/3/00

80

725

Enrolled Nurses and Nursing
Assistants (Boddington
District Hospital Board)
Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG34/00

20/3/00

80

731

Enrolled Nurses and Nursing
Assistants (Bruce Rock
Memorial Hospital Board)
Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)
Enrolled Nurses and Nursing
Assistants (Bunbury Health
Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)
Enrolled Nurses and Nursing
Assistants (Collie Health
Service) Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)
Enrolled Nurses and Nursing
Assistants (Corrigin District
Hospital Board) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG36/00

20/3/00

80

737

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG37/00

20/3/00

80

743

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG38/00

20/3/00

80

749

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG39/00

20/3/00

80

755

(80)
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Enrolled Nurses and Nursing
Assistants (Cunderdin
District Hospital Board)
Enterprise Agreement
1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG40/00

20/3/00

80

761

Enrolled Nurses and Nursing
Assistants (Dongara Health
Service) Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG41/00

20/3/00

80

767

Enrolled Nurses and Nursing
Assistants (Donnybrook
/Balingup Health Service)
Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG42/00

20/3/00

80

773

Enrolled Nurses and Nursing
Assistants (Dundas Health
Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG43/00

20/3/00

80

779

Enrolled Nurses and Nursing
Assistants (East Pilbara
Health Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG44/00

20/3/00

80

785

Enrolled Nurses and Nursing
Assistants (Esperance Health
Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG45/00

20/3/00

80

791

Enrolled Nurses and Nursing
Assistants (Gascoyne Health
Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG46/00

20/3/00

80

797

Enrolled Nurses and Nursing
Assistants (Geraldton Health
Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG47/00

20/3/00

80

803

Enrolled Nurses and Nursing
Assistants (Gnowangerup
District Hospital Board)
Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG48/00

20/3/00

80

809

Enrolled Nurses and Nursing
Assistants (Harvey Yarloop
Health Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG49/00

20/3/00

80

815

Enrolled Nurses and Nursing
Assistants (Kalgoorlie-Boulder
Health Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG50/00

20/3/00

80

821

(81)
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Enrolled Nurses and Nursing
Assistants (Katanning Health
Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG51/00

20/3/00

80

827

Enrolled Nurses and Nursing
Assistants (Kellerberrin
Health Services) Board of
Management) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG52/00

20/3/00

80

833

Enrolled Nurses and Nursing
Assistants (Kimberley Health
Service) Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG53/00

20/3/00

80

839

Enrolled Nurses and Nursing
Assistants (Kojonup District
Hospital Board) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG54/00

20/3/00

80

845

Enrolled Nurses and Nursing
Assistants (Kununoppin and
District Health Service)
Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG55/00

20/3/00

80

851

Enrolled Nurses and Nursing
Assistants (Laverton and
Leonora Health Service)
Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG56/00

20/3/00

80

858

Enrolled Nurses and Nursing
Assistants (Lower Great
Southern Health Service
Board) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG57/00

20/3/00

80

864

Enrolled Nurses and Nursing
Assistants (Merredin Health
Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG58/00

20/3/00

80

870

Enrolled Nurses and Nursing
Assistants (Metropolitan
Health Service Board)
Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG28/00

20/3/00

80

876

Enrolled Nurses and Nursing
Assistants (Morowa and
Districts Health Service)
Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG59/00

20/3/00

80

882

Enrolled Nurses and Nursing
Assistants (Mukingbudin
Health Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG60/00

20/3/00

80

888

(82)
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Enrolled Nurses and Nursing
Assistants (Mullawa Health
Services Board of Management) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG62/00

20/3/00

80

894

Enrolled Nurses and Nursing
Assistants (Murchison Health
Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG61/00

20/3/00

80

900

Enrolled Nurses and Nursing
Assistants (Narembeem
Health Services Board)
Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG63/00

20/3/00

80

906

Enrolled Nurses and Nursing
Assistants (Next Step
Specialist Drug and Alcohol
Services) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG64/00

20/3/00

80

912

Enrolled Nurses and Nursing
Assistants (Nichol Bay
Hospital) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details,
see Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG65/00

20/3/00

80

918

Enrolled Nurses and Nursing
Assistants (Northampton
Kalbarri Health Services)
Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG66/00

20/3/00

80

930

Enrolled Nurses and Nursing
Assistants (North Midlands
Health Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG67/00

20/3/00

80

924

Enrolled Nurses and Nursing
Assistants (Peel Health
Services) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG68/00

20/3/00

80

936

Enrolled Nurses and Nursing
Assistants (Quairading
District Hospital Board)
Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG69/00

20/3/00

80

942

Enrolled Nurses and Nursing
Assistants (Ravensthorpe
Health Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG70/00

20/3/00

80

948

Enrolled Nurses and Nursing
Assistants (Roebourne
District Hospital) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG71/00

20/3/00

80

954

(83)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AGREEMENTS IN FORCE—continued
Title

Area
Governed

Date of
Operation

No. of
Agreement

Date
Delivered

Reference
Vol.
Page

Enrolled Nurses and Nursing
Assistants (Southern Cross
District Health Service)
Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG72/00

20/3/00

80

960

Enrolled Nurses and Nursing
Assistants (Upper Great
Southern Health Service)
Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG74/00

20/3/00

80

966

Enrolled Nurses and Nursing
Assistants (Vasse Leeuwin
Health Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG75/00

20/3/00

80

972

Enrolled Nurses and Nursing
Assistants (Warren Blackwood Health Service)
Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG76/00

20/3/00

80

978

Enrolled Nurses and Nursing
Assistants (Western Health
Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG77/00

20/3/00

80

984

Enrolled Nurses and Nursing
Assistants (Wickham
District Hospital) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG78/00

20/3/00

80

990

Enrolled Nurses and Nursing
Assistants (WyalkatchemKoorda & Districts Hospital
Board) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG79/00

20/3/00

80

996

Enrolled Nurses and Nursing
Assistants (Yalgoo Health
Services) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG80/00

20/3/00

80

1002

Entact Clough
Industrial Agreement

Entact Clough Pty Ltd

2 Mar., 1995 - 31 July, 1995 ...................................................

AG45/95

19/4/95

75

1593

Entact Clough
Industrial Agreement

Entact Clough Pty Ltd

1 Dec., 1995 - 31 July, 1997 ...................................................

AG318/95

10/1/96

76

351

E.P.T. Pty Ltd Nelson
Point Development
Project (Enterprise
Bargaining) Agreement

Nelson Point Development Project,
Port Hedland

4 Jan., 1993 - Completion ......................................................

AG18/93

19/4/93

73

1261

Eric Hood Pty Ltd
Industrial Agreement

Whole of State

14 Oct., 1996 - 14 Oct., 1997 ..................................................

AG249/96

18/11/96

76

4913

European Ceramics
Industrial Agreement

Whole of State

13 Dec., 1996 - 31 July, 1997 .................................................

AG339/96

3/2/97

77

361

Evans Enterprises
Industrial Agreement

Whole of State

28 Oct, 1998 - 31 Oct, 1999 ....................................................

AG240/98

11/3/99

79

1030

Everett - Smith & Co.
Enterprise Bargaining
Agreement
(Replaces AG133/1995)

Everett - Smith & Co

1 Jan., 1996 - 31 Dec., 1997 ...................................................

AG6/97

21/2/97

77

653

Executive Paving
Industrial Agreement

Stephen and Elizabeth
Young & Stephen and
Oayle Holmes t/a
Executive Paving

17 Nov., 1995 - 31 July, 1997 .................................................

AG295/95

10/1/96

76

353

Exhaust Services Industry
Youth Traineeship
Agreement

Whole of State

12 Sept., 1989 to 11 Sept., 1990 .............................................

AG14/88

12/9/89

69

2977

(84)
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FAL and SDA Enterprise
Agreement 1994
(Replaces No. AG40/93)

Foodland Associated
Limited

1 May, 1994 - 1 May, 1996 .....................................................

AG178/94

20/12/94

75

94

Faulding Healthcare
(Western Australia)
Clerical and Administrative Agreement 1999
(Replaces Clerks’
(Wholesale and
Retail Establishments) Award No.
38/1947 in respect
of employees covered
by it and employed
by the employer)

Premises at Abernethy
Road, Kewdale and
5 Palmer Street, Bunbury

12 May 1999 - 31 Mar, 2000 ..................................................

AG77/99

12/5/99

79

1589

FCL Constructions/BLPPU
and the CMETU Collective
Agreement 1999
(Replaces the following:
Agreements:
Fred Mason Bricklaying
… No. AG137/95,
Fred Mason Contract
… No. AG282/96
& No. AG170/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG216/99

24/3/00

80

1104

FE & LE Contractors/BLPPU
and the CMETU Collective
Agreement 1999
(Cancels previous FE & LE
Contractors Agreements
No. AG327/1995 &
No. AG194/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG231/99

29/2/00

80

529

Festive Poultry
Limited Enterprise
Bargaining Agreement
1996

Steggles Ltd t/a Festive
Poultry Limited

1 Mar., 1996 - 28 Feb., 1998 ...................................................

AG139/96

16/9/96

76

3888

Fill-Crete WA/BLPPU
and the CMETU Collective
Agreement 2000

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG200/00

7/9/00

80

4092

Fintern Pty Ltd
Enterprise Agreement

Whole of State

4 Oct., 1994 - 3 Oct., 1995 ......................................................

AG115/94

26/10/94

74

2659

Fintern Pty Ltd
Industrial Agreement

Fintern Pty Ltd

1 Aug., 1995 - 31 July, 1997 ...................................................

AG64/95

18/5/95

75

1859

Fintern Bricklaying
Industrial Agreement

Fintern Pty Ltd

8 Sept., 1995 - 31 July, 1997 ...................................................

AG135/95

10/10/95

75

2974

Fintern/BLPPU and
the CMETU Collective
Agreement 2000
(Replaces previous
Fintern Nominees …
Agreement
No. AG213/1997.
For prior details, see
Vol. 80, Part 2)

Whole of State

24 Nov., 2000 – 1 Nov., 2002 .................................................

AG267/00

18/12/00

81

97

Fire and Emergency
Services Authority of
Western Australia (FESA)
Technical Services Branch
(Fleet Maintenance) and
Breathing Apparatus/
Hazchem Sections)
Enterprise Bargaining
Agreement 1999

State of W.A.

1 Oct., 1999 – 30 Sept., 2001 ..................................................

AG151/99

1/10/99

79

2826

Fire and Rescue Service
of Western Australia
Technical Services
Enterprise Agreement

O’Connor Depot

1 May., 1997 - 30 April., 1998 ................................................

AG100/97

11/6/97

77

1668

Fire Rated Systems/BLPPU
and the CMETU Collective
Agreement 2000
(Cancels previous Fire
Rated … Agreements
No. AG176/1995
No. AG228/97.
For prior details, see
Vol. 79, Part 2)
Five Star Ceramics
Industrial Agreement

Whole of State

1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG100/00

19/5/00

80

2558

Whole of State

28 Aug., 1996 - 31 July, 1997 .................................................

AG238/96

21/10/96

76

4538

FJ & G Contractors
Industrial Agreement

FJ & G Contractors Pty
Ltd

14 Sept., 1995 - 31 July, 1997 .................................................

AG223/95

22/11/95

76

106

FJ & G Contractors
Industrial Agreement
Fluor Global Services
Power Plant Maintenance
Enterprise Agreement
2000 – 2003
(Replaces previous
Fluor Daniel … Agreement No. AG156/1999.
For prior details, see
Vol. 80, Part 2)
Fluor Daniel Plant Services
Argyle Diamond Mine
Maintenance
Agreement 1999

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG195/97

7/10/97

77

2902

Fluor Global
Services

14 Dec., 2000 – 30 June, 2003 ................................................

AG204/00

14/12/00

81

101

Whole of State

5 Mar, 1999 - 5 Mar, 2001 ......................................................

AG64/99

23/4/99

79

1353

(85)
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Fluor Daniel Power &
Maintenance Services Power
Plant Maintenance Enterprise
Agreement 1998
(Cancels No. AG115/97)

Kwinana and Muja
Power Station

5 April, 1998 – 4 July, 1999 ....................................................

AG101/98

29/7/98

78

3045

Focus Shopfitters
Pty Ltd/BLPPU and
the CMETU Collective
Agreement 2000
(Replaces previous Focus
Shopfitters … Agreement No. AG92/1999.
For prior details, see
Vol. 80, Part 1)

Focus Shopfittters
Pty Ltd, 139 Winton Road
Joondalup WA 6027

26 July, 2000 – 1 Nov., 2002 ..................................................

AG190/00

28/8/00

80

4098

Foodland Associated
Limited Cold Store
Maintenance Employees
Enterprise Bargaining
Agreement 1995,
No. AG138/1995

Foodland Associated
Limited, Kewdale

1 July, 1995 - 1 July, 1997 ......................................................

AG138/95

8/9/95

75

2739

Formfast Constructions
Industrial Agreement

Whole of State

12 Feb, 1999 - 31 Oct, 1999 ...................................................

AG22/99

18/5/99

79

1598

Formstruct Industrial
Agreement

Accent Nominees Pty
Ltd t/a Formstruct

23 Nov., 1994 - 31 July, 1995 .................................................

AG9/95

9/2/95

75

582

Formstruct Industrial
Agreement

Accent Nominees Pty
Ltd t/a Formstruct

23 Nov., 1994 - 31 July, 1995 .................................................

AG9/95

9/2/95

76

680

Forrestfield CBH
Grain Silo Construction
Project Agreement 1996

Transfield Construction
Pty Ltd, CBH Silos at
Forrestfield

Commencement - Completion ................................................

AG328/96

12/2/97

77

658

Forward Engineers
Agriculture Workshop
Enterprise Agreement
1999
(Replaces No. AG62/98)

Welshpool, WA

14 Apr., 1999 – 13 Oct., 1999 .................................................

AG116/99

3/8/99

79

2156

Fowcon Duct Installation
Services Pty Ltd/BLPPU
and the CMETU Collective
Agreement 2000

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG139/00

19/6/00

80

2943

The FPU and Peters (WA)
Ltd Balcatta Production
Employees’ Traineeship
Agreement

Peters (WA) Ltd, Balcatta
Operations

18 Nov., 1996 - 18 Nov., 1998 ................................................

AG262/96

23/12/96

77

48

Frankipile/BLPPU and
the CMETU Collective
Agreement 2000

Whole of State

19 Sept., 2000 – 1 Nov., 2002 .................................................

AG228/00

17/10/00

80

5029

Frank Peter Longshaw
Industrial Agreement

Frank Peter Longshaw

15 Sept., 1995 - 31 July, 1997 .................................................

AG183/95

10/10/95

75

2977

Fremantle Foundry &
Engineering Co. Pty Ltd
Enterprise Bargaining
Agreement 1999
(Replaces AG301/96)

Fremantle, WA

15 April, 1999 – 14 April, 2001 ..............................................

AG163/99

2/12/99

79

3613

Fremantle Hospital
Patient Care Assistants
Agreement 1994

Board of Fremantle
Hospital (Fremantle
Hospital) and
employees working
as Patient Care
Assistant

30 Dec., 1994 - 29 Dec., 1995 ................................................

AG1/95

6/2/95

75

384

Fremantle Port
Authority Administrative
Agreement 1993

Clerical, Technical
and Administrative
employees in
Fremantle Port
Authority

3 Dec., 1993 ............................................................................

AG78/93

25/1/94

74

227

Fremantle Steel Fabrication
Industrial Agreement
(Cancels previous Fremantle
Steel … Agreements
No. AG331/1995 &
No. AG268/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Sept., 1999 - 31 Aug., 2001 .................................................

AG7/00

29/3/00

80

1406

Frimley Nominees
Industrial Agreement

Frimley Nominees
Pty Ltd

23 Aug., 1996 - 31 July, 1997 .................................................

AG203/96

16/9/96

76

3889

Fred Mason Bricklaying
Industrial Agreement
No. AG137/1995
(Replaced by FCL
Constructions/BLPPU
… Agreement 1999
No. AG216/99.
For prior details, see
Vol. 79, Part 2)
Fred Mason Contract
Bricklayer Industrial Agree
ment No. AG282/96
(Replaced by FCL
Constructions/BLPPU
… Agreement 1999
No. AG216/99.
For prior details, see
Vol. 79, Part 2)

G & N Con-Form Industrial
Agreement 1996 No. AG7/96.
(Replaced by GN Conform/
BLPPU ... Agreement 1999
No. AG192/99)
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G & P Tagni Concrete
Pumping Industrial
Agreement

Whole of State

19 June., 1997 - 31 July., 1999 ...............................................

AG114/97

8/7/97

77

1917

G & P Tagni Concrete
Pumping/BLPPU Collective
Agreement 1999
(Cancels previous G & P
Tagni … Agreement
No. AG114/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 –1 Nov., 2002 ....................................................

AG252/99

8/3/00

80

1110

Gadsen Rheem (W.A.)
Enterprise Bargaining
Agreement

Whole of State

8 Dec., 1992 - 30 June, 1993 ..................................................

AG17/1992

24/12/92

73

2042

Gadsden Rheem (W.A.)
Enterprise Agreement

Whole of State

1 Jan., 1994 - 31 Mar., 1995 ...................................................

AG14/94

9/3/94

74

594

Gaol Officers’
Industrial Agreement

Whole of State

1 July, 1994 - 31 Dec., 1997 ...................................................

AG64/94

10/8/94

74

1895

Garland Ellas
Taylor Pty Ltd Enterprise
Bargaining Agreement

Whole of State

1 Jan., 1997 - 31 Dec., 1997 ...................................................

AG116/97

4/7/97

77

1673

Gascoyne Trading Workshop Enterprise Bargaining Agreement 1994

Gascoyne Trading Pty
Ltd Workshop
Operation

4 Jan., 1994 - 3 Jan., 1995 .......................................................

AG89/94

21/1/94

74

228

G Construction
Engineering Industrial
Agreement

Paddison Pty Ltd t/a
G Construction
Engineering

20 Oct., 1995 - 31 July, 1997 ..................................................

AG270/95

7/12/95

76

108

GEC Avery Australia
Limited Enterprise
Bargaining Agreement
1995

GEC Avery

1 Aug., 1995 - 31 July, 1997 ...................................................

AG118/95

8/8/95

75

2532

Gemini Formwork
Industrial Agreement

Apollo Holdings Pty Ltd
t/a Gemini Formwork

8 Sept., 1995 - 31 July, 1997 ...................................................

AG144/95

10/10/95

75

2978

Gemini Formwork/BLPPU
and the CMETU Collective Agreement 2000
(Replaces previous
Gemini Formwork …
Agreement No. AG5/98.
For prior details, see
Vol. 80, Part 1)

Whole of State

16 Oct., 2000 – 1 Nov., 2002 ..................................................

AG247/00

8/11/00

80

5036

Gemstate Scaffolding/BLPPU
Collective Agreement 2000
(Cancels TK Scaffolding
Industrial Agreement
No. AG234/98.
For prior details, see
Vol. 79, Part 2)

Whole of State

10 May, 2000 - 9 May, 2002 ...................................................

AG134/00

2/6/00

80

2562

Geo A. Esslemont &
Son Industrial Agreement

C.H. Day & Co Pty Ltd
t/a Geo A. Esslemont
& Son

14 Oct., 1994 - 31 July, 1995 ..................................................

AG126/94

4/11/94

74

2660

Geo A. Esslemont &
Son Industrial Agreement

C.H. Day & Co Pty Ltd
t/a Geo A. Esslemont
& Son

18 Oct., 1995 - 31 July, 1997 ..................................................

AG277/95

7/12/95

76

109

Geo A. Esslemont
& Son Industrial
Agreement

Whole of State

25 Nov., 1997 – 31 Oct., 1999 ................................................

AG376/97

16/6/98

78

2696

Geraldton Brickworks
Pty Ltd Enterprise
Agreement 2000
(Replaces previous
Geraldton Brickworks …
Agreement No. AG99/98.
For prior details, see
Vol. 80, Part 1)

Geraldton Brickworks
Pty Ltd at Bootenal

24 May, 2000 – 30 June, 2002 ................................................

AG158/00

25/7/00

80

3195

Geraldton Building
Company Holiday
Village - Newman
Industrial Agreement

Geraldton Building
Company

30 Apr., 1996 - 31 July, 1997 ..................................................

AG127/96

10/6/96

76

1825

Geraldton Building
Company Lawson
Apartments Industrial
Agreement

Geraldton Building
Company

30 Apr., 1996 - 31 July, 1997 ..................................................

AG123/96

10/6/96

76

1825

Geraldton Building Co
Pty Ltd Construction
Site Agreement

Whole of State

16 Mar., 1998 - 1 Apr., 1998 ...................................................

AG13/98

30/4/98

78

1645

Geraldton Regional
College Miscellaneous
Workers’ Agreement
1997

Geraldton Regional
College

17 Oct., 1997 - 16 Oct., 1999 ..................................................

AG278/97

17/10/97

77

3293

GFWA Industrial
Agreement 1996

SIF Enterprise
Bachy t/a GFWA

31 July, 1996 - 31 July, 1997 ..................................................

AG204/96

16/9/96

76

3891

Gilbarco Aust. Ltd
(Perth) Enterprise
Agreement 1996
(Replaces AG134/1974)

Gilbarco Aust. Ltd,
Belmont

14 Aug., 1996 - 13 Aug., 1998 ................................................

AG179/96

14/8/96

76

3893

Gilbarco Aust. Ltd.
(Western Australian
Branch) Registered
Agreement 1998

Whole of State

15 Aug, 1998 - 14 Aug, 2000 ..................................................

AG15/99

28/5/99

79

1602
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Gilchris/BLPPU and
the CMETU Collective
Agreement 1999
(Cancels previous Gilchris
Industrial Agreement
No. AG7/98.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG248/99

8/3/98

80

1115

Glass Works/BLPPU and
the CMETU Collective
Agreement 1999
(Cancels previous
Glass Works Agreements
No. AG52/96 &
No. AG7 of 1999.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 11 Nov, 2002 ...................................................

AG249/99

8/3/00

80

1121

Glen Ross Bricklaying
Industrial Agreement

Glen Ross Bricklaying

1 Aug., 1995 - 31 July, 1997 ...................................................

AG65/95

18/5/95

75

1874

Glen Ross Bricklaying
Industrial Agreement

Glen Ross, Rick Bate
and Paul Anderson t/a
Glen Ross Bricklaying

29 Nov., 1995 - 31 July, 1997 .................................................

AG305/95

10/1/96

76

354

Glen Ross Bricklaying
Industrial Agreement

Whole of State

15 Sept., 1997 - 31 Oct., 1999 ................................................

AG187/97

1/10/97

77

2592

Globe Meats
Bellevue Enterprise
Agreement 1997

Whole of State

Commencement - Completion ................................................

AG129/97

14/07/97

77

1919

Global Installations Pty
Ltd Industrial Agreement

Whole of State

18 Dec., 1997 - 31 Oct., 1999 .................................................

AG349/97

25/2/98

78

876

GMF Contractors/
BLPPU and the CMETU
Collective Agreement
2000

State of WA

24 Nov., 2000 – 1 Nov., 2002 .................................................

AG253/00

24/11/00

80

5398

GMF Contractors
Industrial Agreement

GMF Contractors
PTY Ltd

27 Feb., 1996 - 31 July, 1997 ..................................................

AG62/96

17/4/96

76

1313

GN Conform/BLPPU and
the CMETU Collective
Agreement 1999
(Replaces G & N Con-Form
Industrial Agreements
No. AG7/96 &
No. AG203/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG192/99

21/3/00

80

1126

Golden Egg Farms (Food
Preservers) Agreement 1999
(Replaces the following
agreements:
No. AG245/95
No. AG239/97 &
PSGAG12/96)

Whole of State

6 July, 1999 – 13 Oct., 2000 ...................................................

AG96/99

6/7/99

79

1951

Goninan WA Division
Bassendean Enterprise
Bargaining Agreement

Establishment of
A. Goninan and Co.
Limited (WA Division) operations,
Bassendean

1 Sept., 1993 - 28 Feb., 1995 ..................................................

AG48/93

1/9/93

73

2386

Good Samaritan
Industries (GSI)
Employees Wage
Agreement

Persons with
disabilities at Good
Samaritan Industries
(GSI)

8 Apr., 1997 - 7 Apr., 2000 ......................................................

AG11/97

8/4/97

77

1172

Good Samaritan
Industries Industrial
Agreement 1999

Whole of State

1 Aug., 1999 – 31 July, 2001 ..................................................

AG172/99

3/11/99

79

3262

Gordon & Gotch
Limited Enterprise
Bargaining Agreement
1996

Gordon & Gotch Limited

31 Jan., 1996 - 31 Jan., 1997 ..................................................

AG35/96

4/4/96

76

958

Gordon & Gotch Limited
Enterprise Bargaining
Agreement, 1997

Whole of State

1 Feb., 1997 - 31 Jan., 1999 ....................................................

AG43/97

7/3/97

77

660

Government School
Administrators’ Enterprise
Agreement 1996

Education Department
of Western Australia

6 Mar., 1996 - 6 Mar., 1998 ....................................................

AG81/96

16/5/96

76

1834

Government School
Teachers’ Enterprise
Agreement 1996
Governor’s Establishment Gardening Staff
Enterprise Agreement
1995
Governor’s Establishment
Gardening Staff Enterprise
Agreement 1999.
(Replaces & Cancels
previous Governor’s Establishment … Agreement
No. AG15/97.
For prior details, see
Vol. 79, Part 2)
Graceville Women’s
Centre - Salvation Army Industrial Agreement 2000
(Replaces previous Graceville
Women’s … Agreement
No. AG183/97.
For prior details, see
Vol. 80, Part 1)

Education Department
of Western Australia

6 Mar., 1996 - 6 Mar., 1998 ....................................................

AG82/96

16/5/96

76

1842

Official Secretary to
His Excellency the
Governor of Western
Australia
Whole of State

13 Mar., 1995 - 12 Oct., 1996 .................................................

AG47/95

13/4/95

75

1594

6 Jan., 2000 - 5 Jan., 2002 .......................................................

AG188/99

6/1/00

80

98

Graceville Women’s
Centre – Salvation Army

28 Sept., 2000 – 27 Sept., 2001 ..............................................

AG17/00

28/9/00

80

4713
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Grain Handling (Mainnance Workers) Enterprise Agreement 1994

Whole of State

3 Feb., 1994 - 18 June, 1996 ...................................................

AG8/94

9/2/94

74

594

Grant Electrical Industries
Pty Ltd Enterprise
Bargaining Agreement

Grant Electrical
Industries Pty Ltd

15 Dec., 1993 - 1 Jan., 1995 ...................................................

AG60/93

24/12/94

74

83

Grant Electrical Redundancy Agreement 1994

Grant Electrical
Industries Pty Ltd

4 Aug., 1994 - 1 Jan., 1995 .....................................................

AG67/94

5/8/94

74

1899

Graylands Hospital Security
Officers Agreement 1995

Graylands Hospital

7 Apr., 1995 - 14 Dec., 1995 ...................................................

AG113/95

12/10/95

75

2979

Great Southern Regional
College Miscellaneous
Workers’ Agreement 1997

Great Southern Regional
College

17 Oct., 1997 - 16 Oct., 1999 ..................................................

AG277/97

17/10/97

77

3311

Greenbushes Mine
Maintenance (Enterprise
Bargaining) Industrial
Agreement 1993

Maintenance Employees
at Greenbushes Mine
at Gwalia Consolidated Ltd

23 Dec., 1993 - 22 Dec., 1994 ................................................

AG51/93

23/12/93

74

83

Gregory’s (Earthmoving
Contractors) Subiaco
Grandstand Construction
Project Agreement 1994

Gregory’s (Earthmoving Contractors)

Commencement - Completion ................................................

AG51/95

16/5/95

75

1875

Gregory’s Plumbing &
Pipeline Services
Industrial Agreement

Odin Central Services Pty
Ltd t/a Gregory’s
Plumbing & Pipeline
Services

24 July, 1996 - 31 July, 1997 ..................................................

AG194/96

11/9/96

76

3903

Gregory’s Plumbing
& Pipeline Services
Industrial Agreement

Whole of State

11 Dec, 1998 - 31 Oct, 1999 ...................................................

AG269/98

2/2/99

79

435

Griffiths Taylor Retaining
Wall & Bricklaying
Industrial Agreement

Whole of State

16 Sept, 1998 - 31 Oct, 1999 ..................................................

AG182/98

17/12/98

79

165

Gromark Packaging
Pty Ltd Kewdale Plant
Enterprise Agreement 1995

Gromark Packaging Pty
Ltd (Kewdale Plant)

1 June, 1995 - 30 June, 1996 ...................................................

AG128/95

3/10/95

75

2742

Ground Water
Control (1974)
Industrial Agreement

Jason Nominees Pty Ltd
as trustees for the Jason
Unit Trust t/a Ground
Water Control (1974)

6 Dec., 1995 - 31 July, 1997 ...................................................

AG317/95

10/1/96

76

356

Ground and Foundation
Supports Industrial
Agreement

Ground and Foundation
Supports Pty Ltd

1 Nov., 1996 - 31 July, 1997 ...................................................

AG95/95

1/11/96

76

4540

Ground and Foundation
Supports Industrial
Agreement

Whole of State

8 May, 1998 – 31 Oct., 1999 ...................................................
No. 939/2000 (Ground and Foundation Supports Pty Ltd
ceased to be party to the Agreement) ....................................

AG87/98

30/10/98

78

4008

…

19/7/00

80

3038

Group Training - Perth
(Inc) Agreement 1998

Whole of State

1 Jan.,1998 - 31 Dec., 1999 ....................................................

AG34/98

21/5/98

78

2052

Grove Construction
Service Pty Ltd
Industrial Agreement

John Holland
Construction Council
House Perth Site

16 July, 1998 – 31 Oct., 1999 .................................................

AG130/98

13/11/98

78

4587

Guildford Grammar
School Enterprise
Agreement 1996
(Replaces AG11/1995)

Guildford Grammar
School

1 Jan., 1996 - 31 Dec., 1997 ...................................................

AG60/96

12/3/96

76

684

Hairdressing SDA –
Carl Ridolfo Pty Ltd
T/A Ridolfo Hair Design
Enterprise Agreement
2000

State of WA

15 Dec., 2000 – 31 May, 2001 ................................................

AG282/00

15/12/00

81

121

Hairdressing SDA –
Cheveux by Anthony
Pty Ltd T/A Cheveux by
Anthony Enterprise
Agreement 2000

State of WA

15 Dec., 2000 – 31 May, 2001 ................................................

AG279/00

15/12/00

81

122

Hairdressing SDA –
Coffiano Holdings Pty
Ltd T/A Studio Picasso
Enterprise Agreement
2000

State of WA

15 Dec., 2000 – 31 May, 2001 ................................................

AG278/00

15/12/00

81

123

Hairdressing SDA –
Grand Court Corp
Pty Ltd Enterprise
Agreement 2000

State of WA

15 Dec., 2000 – 31 May, 2001 ................................................

AG277/00

15/12/00

81

124

Hairdressing SDA –
Joanne Steel T/A Jo’s
for Hair Enterprise
Agreement 2000

State of WA

15 Dec., 2000 – 31 May, 2001 ................................................

AG283/00

15/12/00

81

125

Hairdressing SDA –
Judith Clarke T/A
Distinctions Hair
Design Enterprise
Agreement 2000

State of WA

15 Dec., 2000 – 31 May, 2001 ................................................

AG281/00

15/12/00

81

126

Hairdressing SDA –
Luciano’s Hair Fashion
for Men Enterprise
Agreement 2000

State of WA

15 Dec., 2000 – 31 May, 2001 ................................................

AG276/00

15/12/00

81

128

Hairdressing SDA –
Starra Pty Ltd T/A Diva
Hair Studio & Sinatra’s
for Hair Enterprise
Agreement 2000

State of WA

15 Dec., 2000 – 31 May, 2001 ................................................

AG280/00

15/12/00

81

129
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Hale School (Enterprise
Bargaining) Agreement
2000
(Replaces previous Hale
School … Agreement
No. AG137/97.
For prior details, see
Vol. 79, Part 2)

Hale School

1 Jan., 2000 – 31 Dec., 2000 ...................................................

AG187/99

20/12/99

80

103

Hale School Non-Teaching
Staff (Enterprise Bargaining
Agreement 1999

Whole of State

15 Sept., 1999 – 31 Dec., 2000 ...............................................

AG137/99

23/9/99

79

2852

Hammer Outdoor Design
Industrial Agreement

Christopher Hammer t/a
Hammer Outdoor Design

8 Sept., 1995 - 31 July, 1997 ...................................................

AG165/95

10/10/95

75

2981

Hardaz Concrete/BLPPU
and the CMETU Collective
Agreement 1999
(Replaces previous Hardaz
Concrete Agreement
No. AG155/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG209/99

24/3/00

80

1132

Hardie Iplex Pipeline
Systems - Osborne Park
(Enterprise Bargaining)
Agreement 1993

Hardie Iplex Pipeline
Systems - Osborne
Park

17 Jan., 1994 - 16 Jan., 1995 ..................................................

AG84/93

17/1/94

74

230

Harnischfeger of Australia
Pty Ltd Western Region
Workshop, Repair, Manufacture and Field, Assembly,
Repair and Maintenance
Agreement 2000
(Replaces previous
Harnischfeger of
Australia … Agreement
No. AG318/97.
For prior details , see
Vol. 80, Part 1)

Harnischfeger of
Australia Pty Ltd
(Western Region)

1 Nov., 2000 - 31 Oct., 2003 ...................................................

AG257/00

24/11/00

80

5404

Hatch Industrial Services
Pty Ltd Industrial
Agreement

Hatch Industrial
Services Pty Ltd

19 Jan., 1996 - 31 July, 1997 ..................................................

AG14/96

18/4/96

76

1315

Hatch Industrial Services
Industrial Agreement

Whole of State

20 Nov., 1997 - 31 Oct., 1999 .................................................

AG334/97

20/3/98

78

1224

HB Brady Co Pty Ltd Wall
And Ceiling Industrial
Agreement

Whole of State

17 Oct., 1996 - 31 July., 1997 .................................................

AG315/96

12/3/97

77

907

Healthcare Linen Pty Ltd
Engineering Enterprise
Agreement 1996

Whole of State

15 Apr., 1997 - 14 Apr., 1999 .................................................

AG47/97

4/6/97

77

1412

Healthcare Linen Pty Ltd
Transport Enterprise
Agreement 1996

Whole of State

15 Apr., 1997 - 14 Apr., 1999 .................................................

AG46/97

4/6/97

77

1419

Heat Containment
Industries Enterprise
Agreement 1993

Heat Containment
Industries,
Beard Street,

21 Oct., 1993 - 20 Oct., 1995 ..................................................

AG59/93

1/12/93

73

3400

Hedland Bus Lines Enterprise Agreement 1994

Hedland Bus Lines,
Port Hedland

28 June, 1994 - 28 Dec., 1996 ................................................

AG35/94

8/8/94

74

1900

Higginsons Painting
Services Industrial
Agreement

Ard O’Donnell Pty
Ltd t/a Higginsons
Painting Service

21 Mar., 1996 - 31 July, 1997 .................................................

AG89/96

21/6/96

76

2208

Hi Tec Demolition
Industrial Agreement

Hi Tec Demolition
Company Pty Ltd

26 Apr., 1995 - 25 Apr., 1997 .................................................

AG81/95

21/7/95

75

2365

HJ & JW Mast/BLPPU
and the CMETU Collective
Agreement 1999
(Replaces previous HJ &
JW Mast … Agreements
No.AG217/1995,
No. AG38/96 &
No. AG302/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG217/99

24/3/00

80

1138

Hollywood Private Hospital
(HSOA) Enterprise
Agreement 2000
(Replaces previous
Hollywood Private …
Agreement No. AG262/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

7 Apr., 2000 - 31 Mar., 2002 ...................................................

AG22/00

7/4/00

80

2566

Holyoake Bricklaying/
BLPPU and the CMETU
Collective Agreement 2000
(Replaces previous Holyoake
Bricklaying … Agreement
No. AG172/97.

Whole of State

1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG89/00

27/4/00

80

1836

Homes of Peace (Salaried
Officers) Agreement 1976

Workers employed by
Homes of Peace
(Inc.)
Whole of State

19 Jan., 1976 to 18 Jan., 1979 .................................................

AG6/77

9/2/77

57

317

8 Jan., 1989 to 7 Jan., 1990 .....................................................

AG5/89

5/9/89

69

2701

Whole of State

27 Nov., 1995 - 26 Nov., 1996 ................................................

AG262/95

21/12/95

76

112

Whole of State

Commencement by trainees of their traineeship to
completion of traineeships ....................................................

AG10/86

19/2/87

67

347

Horse Industry
Traineeship Agreement
Horticultural Career
Start Traineeship
Industrial Agreement
Hospital Assistant
Traineeship Industrial
Agreement
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Hospital Salaried Officers
(Attadale Hospital)
Enterprise Agreement 1997

Attadale Hospital

27 Jan, 1999 - 1 July 2000 ......................................................

AG4/99

27/1/99

79

438

Hospital Salaried Officers
(Glengarry Hospital)
Enterprise Bargaining
Agreement 1997

Glengary Hospital

27 Jan, 1999 - 1 July 2000 ......................................................

AG3/99

27/1/99

79

443

Hospital Salaried Officers
Joondalup Health Campus
Enterprise Bargaining
Agreement 1999
(Replaces & Cancels
previous HSO Joondalup
… Agreement
No. AG36/98.

Joondalup Health
Campus

7 Feb., 2000 - 30 June 2000 ....................................................

AG244/99

7/2/00

80

322

Hospital Salaried Officers
(Mount Hospital) Enterprise
Bargaining Agreement 1997

Mount Hospital

27 Jan, 1999 - 1 July 2000 ......................................................

AG2/99

27/1/99

79

464

Hospital Salaried
Officers (Private
Hospitals Award
No. 28/1977 Clerical
Traineeships) Industrial
Agreement

Whole of State

2 Sept., 1988 to 22 Sept., 1989 ...............................................

AG3/89

31/5/89

69

1958

Hospital Salaried Officers
(Private Hospitals Award
No. 28/1977 Clerical
Traineeships)
Industrial Agreement

Whole of State

31 Dec., 1988 to 30 Dec., 1989 ..............................................

AG4/89

31/5/89

69

1959

Hospitality Industry Australian Hotels
Association (WA
Branch – Accommodation
- Division) Industrial
Agreement 2000
(Replaces & Cancels
previous Hospitality
Industry … Agreement
No. AG257/98.
For prior details, see
Vol. 80, Part 2)

Whole of State

5 Feb., 2001 - 4 Feb., 2002 .....................................................

AG231/00

5/2/01

81

491

Hot Briquetted
Iron Project Agreement

Construction Work on
Hot Briquetted Iron
Project

5 Feb., 1997 - 31 July., 1998 ...................................................

AG62/97

11/3/97

77

910

Howard Porter
(1936) Pty Ltd Enterprise Bargaining
Agreement 1994

Howard Porter (1936)
Pty Ltd, O’Connor
Operations

1 Jan., 1995 - 31 Mar., 1996 ...................................................

AG236/95

30/11/95

76

113

Howard Porter Pty Ltd
Enterprise Bargaining
Agreement 1998
(Cancels AG195/96)

O’Connor, WA

29 Nov., 1999 -28 May, 2001 .................................................

AG176/99

29/11/99

79

3625

Howard Porter Pty Ltd
Enterprise Bargaining
Agreement 1996

Howard Porter
O’Connor operations

27 Dec., 1996 - 1 July, 1998 ...................................................

AG48/97

6/3/97

77

667

HSOA Peel Health
Campus Administrative,
Clerical and Allied
Health Staff Agreement
1998
(Replaces previous Peel
Health Campus …
Agreement 1997
No. AG227/97)

Peel Health Campus
Western Australia

23 July, 1999 – 30 Nov., 2000 ................................................

AG126/99

23/7/99

79

2157

Hugh Smith Bricklaying
Industrial Agreement

Whole of State

27 Nov., 1997 - 31 Oct., 1999 .................................................

AG351/97

10/2/98

78

902

Hugh & Co Contracting
Industrial Agreement

Whole of State

17 Nov, 1998 - 31 Oct, 1999 ...................................................

AG251/98

17/12/98

79

184

I & C Fixing & Maintenance /BLPPU and the
CMETU Collective
Agreement 2000

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG146/00

19/6/00

80

2975

Improved Concrete Pumping
Services/BLPPU Collective
Agreement 2000

Whole of State

1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG104/00

19/5/00

80

2616

Independent Pump
Hire Industrial Agreement

Springboard Holdings
Pty Ltd t/a Independent
Pump Hire

25 Oct., 1995 - 31 July, 1997 ..................................................

AG278/95

7/12/95

76

115

Independent Wool Dumpers
Pty Ltd Agreement 1999
(Replaces & Cancels
previous Independent Wool
Agreement No. AG58/96)

Whole of State

1 July, 1999 - 30 June, 2000 ...................................................

AG83/00

8/6/00

80

2620

Industrial Blaster/
Coater Second Year
Training Programme
Agreement

Whole of State

21 Jan., 1988 to 21 Jan., 1989 .................................................

AG2/88

26/5/88
26/5/88

68
68

1746,
3111

Industrial Blaster/Coater
Second Year Training
Programme Agreement

Whole of State

21 Jan., 1988 to 21 Jan., 1990 .................................................

AG3/88

26/5/88

68

1748

Inform Construction
Industrial Agreement

Inform Construction
Pty Ltd

24 Nov., 1995 - 31 July, 1997 .................................................

AG309/95

10/1/96

76

357
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Inghams Enterprise
Pty Ltd Distribution
Enterprise Bargaining
Agreement 2000
(Replaces & Cancels
Inghams Enterprises
… Agreement
No. AG29/2000.
For prior details,
see Vol. 80, Part 2)

Whole of State

20 Oct., 2000 – 20 Jan., 2003 .................................................

AG268/00

15/1/01

81

494

Inghams Enterprise
Storemen’s Agreement
1994

Inghams Enterprise
Ltd, Osborne Park

7 Mar., 1994 - 28 Feb., 1996 ...................................................

AG22/94

12/5/94

74

1515

Inghams Enterprises
Pty Limited Telesales
Enterprise Bargaining
Agreement 1998
(Replaces No. AG288/96)

Osborne Park

28 Jan, 1999 - 31 Dec, 2000 ...................................................

AG9/99

28/1/99

79

469

Inghams Enterprises
Pty Limited (Maintenance
Department) Enterprise
Bargaining Agreement 1997
(Replaces previous Ingham
Pty Ltd … Agreement1995
No. AG 77/96.
For prior details, see
Vol. 77, part 2)

Baden Street
Osborne Park

15 Dec., 1997 - 15 Dec., 1999 ................................................

AG17/98

20/2/98

78

906

Inghams Poultry Processing
Enterprise Agreement 1998
(Replaces previous Inghams
Poultry … Agreement
No. AG230/96.
For prior details, see
Vol. 78, Part 2)

Osborne Park

3 Feb, 1999 - 18 Mar, 1999 .....................................................

AG1/99

3/2/99

79

471

Inghams Thornlie (WA)
Agreement 1999
(Replaces & Cancels
previous Inghams Thornlie
Agreement No. AG163/98.
For prior details, see
Vol. 79, Part 2

157 Yale Road, Thornlie

12 Aug., 1999 – 11 Aug., 2000 ...............................................

AG30/00

29/5/00

80

2623

Innes Transport Pty Ltd
and The Transport
Workers Union Enterprise
Bargaining Agreement 1998

Whole of State

11 Dec, 1998 - 10 Dec, 2000 ..................................................

AG24/99

3/3/99

79

780

In-situ Constructions
Industrial Agreement

Whole of State

15 Sept., 1998 – 31 Oct., 1998 ...............................................

AG184/98

24/11/98

78

4590

Integrated Power Services
Industrial Agreement 2000
(Replaces previous
Integrated Power …
Agreement
No. AG88/1998.
For prior details, see
Vol.80, Part 2)

Integrated Power
Services Pty Ltd

15 Dec., 2000 – 14 Dec., 2002 ................................................

AG266/00

15/12/00

81

130

Intensive Crop Farming
Traineeship Agreement
1986

All Intensive Crop
Farming Trainees

24 June, 1987 to 23 June, 1988 ...............................................

AG2/87

26/6/87

67

1157

Intensive Horticultural
(Vegetable Production)
Traineeship Agreement

Whole of State

3 Feb., 1989 .............................................................................

AG36/88

3/2/89

69

2703

Intensive Horticultural
(Vegetable Production)
Traineeship Agreement
1989

Whole of State

22 May, 1988 to 22 May, 1989 ...............................................

AG9/89

22/5/89

69

1961

Interceramics
Industrial Agreement

Whole of State

9 Sept., 1999 – 31 Oct., 1999 ..................................................

AG167/99

16/11/99

79

3629

Interim Press Room
Roster Agreement

West Australian
Newspapers Limited
Herdsman Printing
Establishments

13 Oct., 1991 - as specified in Clause 3. - Term .....................

AG11/91

5/5/92

72

1070

Interstate Crane and
Transport Hire Industrial
Agreement
(Cancels previous Interstate
Crane … Agreement
No. AG267/97)

Whole of State

1 Sept., 1999 – 31 Aug., 2001 .................................................

AG8/00

18/4/00

80

1842

Interceramics Industrial
Agreement

La Cava Nominees Pty
Ltd t/a Interceramics

15 Sept., 1995 - 31 July, 1997 .................................................

AG185/95

10/10/95

75

2938

Interpave Industrial
Agreement

George Evans t/a
Interpave WA

7 Mar., 1996 - 31 July, 1997 ...................................................

AG67/96

17/4/96

76

1316

Interpave (WA)
Industrial Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG156/97

17/9/97

77

2621

Interstate Crane
and Transport Hire
Industrial Agreement

Whole of State

12 Nov., 1997 - 31 Jul., 1999 ..................................................

AG267/97

12/11/97

77

3335

IWD Independent
Wool Dumpers Pty
Ltd Agreement 1995/96

IWD Independent Wool
Dumpers Pty Ltd,
Fremantle Depot

1 July, 1995 to 30 June, 1996 ..................................................

AG58/96

28/3/96

76

1318
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J & K Reinforcing/BLPPU
and the CMETU
Collective Agreement 1999
(Cancels previous J & K
Reinforcing Agreements
No. AG142/1995 &
No. AG172/98.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG239/99

29/2/00

80

541

J & M Duffy Plasterers/
BLPPU Collective
Agreement 1999
(Cancels previous J&M
Duffy … Agreement
No. AG353/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG234/99

8/3/00

80

1212

J & P Metals Demolition
Industrial Agreement

Whole of State

21 July, 1999 – 31 Oct., 1999 .................................................

AG128/99

6/10/99

79

3316

J&P Brick Work
Industrial Agreement

J & P Brickwork

1 Aug., 1995 - 31 July, 1997 ...................................................

AG73/95

24/5/95

75

1879

J & R Chatfield/BLPPU
and the CMETU Collective
Agreement 1999
(Replaces and Cancels
previous J&R Chatfield
… Agreements
No. AG164/1995 &
No. AG149/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG190/99

25/2/00

80

546

J & SG Barnett
Domestic and Minor
Industrial Agreement

Whole of State

13 Feb., 1996 - 31 July, 1997 ..................................................

AG41/96

6/12/96

76

4918

J & SG Barnett
Domestic and Minor
Industrial Agreement

Whole of State

13 Feb., 1996 - 31 July, 1997 ..................................................

AG42/96

6/12/96

76

4920

J & SG Barnett
Industrial Agreement

Whole of State

15 Dec., 1997 - 31 Oct., 1999 .................................................

AG361/97

26/2/98

78

955

Jadsco Pty Ltd Maintenance
Contracts Enterprise Bargaining Agreement
(Replaces Jadsco Pty Ltd
Maintenance …
Agreement 1995
AG268/95.
See Vol. 78, Part 2)

Jadsco Pty Ltd

8 July, 1996 - 1 Mar., 1998 .....................................................

AG145/96

8/7/96

76

2621

James Hardie Building
Boards - Welshpool
Enterprise Agreement
1992

James Hardie and Co
Pty Limited Establishment, Rutland
Avenue, Welshpool

18 Feb., 1993 to 17 Feb., 1994 ................................................

AG13/92

3/3/93

73

734

James Hardie
Building Services Ltd
t/a Quell Fire & Safety
Products, Perth, Portable
Service Certified
Agreement 1996

Whole of State

17 Sept., 1996 to 16 Sept., 1998 .............................................

AG260/96

10/10/96

76

4548

James Hardie Pipelines
- Osborne Park
(Enterprise Bargaining)
Agreement 1995

James Hardie Pipelines
Osborne Park site

1 Aug., 1995 - 31 Jan., 1997 ...................................................

AG100/95

1/8/95

75

2367

James Hardie
Pipelines Osborne Park
Site Redundancy
Agreement

James Hardie Pipelines
Osborne Park site

4 Dec., 1996 - Completion ......................................................

AG278/96

6/12/96

77

64

James Hardie Australia
Pty Ltd, Rutland Avenue,
Welshpool Agreement 1999
(Replaces and Cancels
James Hardie … Agreement
No. AG336/1996.
For prior details, see
Vol. 79, Part 2)

James Hardie and Company
Pty Ltd, Rudland Ave,
Welshpool

25 Feb., 2000 – 24 Feb., 2003 .................................................

AG2/00

25/2/00

80

535

James Turner Roofing
Industrial Agreement

Whole of State

19 May, 1999 – 31 Oct., 1999 .................................................

AG87/99

22/7/99

79

2165

Jandakot Wool Scouring
Company Pty Ltd
Agreement 1999
(Replaces AG80/98)

Whole of State

15 July, 1999 – 1 July 2000 ....................................................

AG110/99

15/7/99

79

2169

Jandakot Wool Washing
Pty Ltd Agreement 1999

Jandakot

15 July, 1999 – 1 July, 2000 ....................................................

AG109/99

15/7/99

79

2171

Jandakot Wool Washing
Pty Ltd Agreement 2000
Jasmat Steel
Fabrications Industrial
Agreement 1996

Jandakot

15 Dec., 2000 – 1 July, 2001 ...................................................

AG232/00

19/12/00

81

133

Mangione Nominees
Pty Ltd t/a Jasmat
Steel Fabrications

6 June, 1996 - 31 July, 1997 ...................................................

AG165/96

26/7/96

76

2626

Jasmat
Engineering Industrial
Agreement

Whole of State

8 Dec., 1997 – 31 Oct., 1999 ..................................................

AG9/98

27/7/98

78

3208

JBJ Plasterers
Industrial Agreement

JBJ Plasterers Pty Ltd

21 Mar., 1996 - 31 July, 1997 .................................................

AG90/96

21/6/96

76

2323

JFK Engineering Pty Ltd
Enterprise Agreement
1996-1997
(Replaces No. AG116/94)

JFK Engineering Pty
Ltd

1 July, 1996 - 1 July, 1998 ......................................................

AG198/96

28/8/96

76

4014
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JFK Engineering Pty Ltd
Enterprise Agreement
1998-1999

32 Davison St
Maddington

1 July, 1998 – 30 June, 1999 ...................................................

AG164/98

15/10/98

78

4017

JH Mac Engineering
Industrial Agreement

Whole of State

11 Mar., 1997 - 31 July., 1997 ................................................

AG76/97

4/6/97

77

1427

Jim Kemp Carpentry
Industrial Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG219/97

12/11/97

77

3338

Jobskills Administration
and Technical Staff Trainee
Agreement 1993

Whole of State

15 July, 1993 - 4 Jan., 1994 ....................................................

AG31/93

15/7/93

73

2042

Jobskills Trainee
(Child Care)

Whole of State

20 Oct., 1994 - Completion .....................................................

AG63/94

20/10/94

74

2961

Jobskills Trainee
(Childrens’ Services
Private) Agreement,
1996

Childrens’ Services
Employees engaged
under Jobskills
program

12 Aug., 1996 - 11 Aug., 1998 ................................................

AG116/96

12/8/96

76

4019

Jobskills Trainee
(Hospitality Group
Training (WA) Inc)
Agreement 1994

Hospitality Group
Training (WA) Inc
engaged under
Jobskills

27 Apr., 1994 - 26 Apr., 1995 .................................................

AG36/94

15/6/94

74

1902

Jobskills Trainee
Hospitality Industry
Agreement 1995

Hospitality Group
Training (WA) Inc
engaged under the
Jobskills Programme

19 June, 1995 - 18 June, 1996 ................................................

AG105/95

19/6/95

75

2136

Jobskills Trainee Katanning
Kids Child Care Centre
Agreement, 1996

Jobskills Trainees at
Katanning Kids
Child Care Centre

15 Apr., 1996 - 14 Apr., 1997 .................................................

AG133/96

11/9/96

76

4023

Jobskills Trainee Little
Whalers Child Care Centre
Agreement, 1996

Whole of State

15 Apr., 1996 - 14 Apr., 1997 .................................................

AG135/96

11/9/96

76

4188

Jobskills Trainee Monopak
Pty Ltd Agreement, 1996

Whole of State

5 Aug., 1996 - 4 Aug., 1997 ....................................................

AG235/96

10/10/96

76

4559

Jobskills Trainee Nally (WA)
Pty Ltd Agreement, 1996

Whole of State

20 May, 1996 - 19 May, 1997 .................................................

AG234/96

10/10/96

76

4561

Jobskills Trainee Plas-Pak
(WA) Pty Ltd (Employer
Name) Agreement, 1996

Whole of State

31 May, 1996 - 30 May, 1997 .................................................

AG236/96

24/10/96

76

4562

Jobskills Trainee Plas-Pak
(WA) Pty Ltd (Employer
Name) Agreement, 1996

Whole of State

5 Aug, 1996 - 4 Aug, 1997 ......................................................

AG237/96

24/10/96

76

4563

Jobskills Trainee Plastic
Injection Co.
Agreement, 1996

Whole of State

20 May, 1996 - 19 May, 1997 .................................................

AG233/96

10/10/96

76

4565

Jobskills Trainee Ragamuffins Child Care
Centre Agreement, 1996

Jobskills Trainees at
Ragamuffins Child
Care Centre

15 Apr., 1996 - 14 Apr., 1997 .................................................

AG134/96

11/9/96

76

4025

JOBSKILLS Trainee
School Employees
(Canteen Assistant)
Agreement 1995

Whole of State

29 Jan., 1996 - 29 Jan., 1997 ..................................................

AG294/95

18/4/96

76

1320

Jobskills Trainee
(School Employees Groundsperson’s)
Agreement, 1994
for the Association of
Independent Schools
of Western Australia,
Union of Employers
(Inc.) and its employer
members

Whole of State

30 Apr., 1994 - 29 Apr., 1995 .................................................

AG27A/94

10/6/94

74

1736

Jobskills Trainee
(School Employees Groundsperson’s)
Agreement, 1994
for the Association of
Independent Schools
of Western Australia,
Union of Employers
(Inc.) and its employer
members

Whole of State

30 Apr., 1994 - 29 Apr., 1995 .................................................

AG27B/94

10/6/94

74

1736

Jobskills Trainee
(School Employees Groundsperson’s)
Agreement, 1994 for the
Independent Schools
of Western Australia,
Union of Employers
(Inc.) and its employer
members

Whole of State

30 Apr., 1994 - 29 Apr., 1995 .................................................

AG27C/94

10/6/94

74

1736

Jobskills Trainee (School
Employees - Teachers
Aide) Anglican Commission Agreement, 1994

Whole of State

9 Jan., 1995 - 8 Jan., 1996 .......................................................

AG190/94

9/1/94

75

385

Jobskills Trainee (School
Employees - Teacher
Aide) Associa-tion of
Independent Schools
Agreement, 1994

Whole of State

9 Jan., 1995 - 8 Jan., 1996 .......................................................

AG192/94

9/1/95

75

386

Jobskills Trainee
(School Employees Teachers Aide) Catholic
Education Commission
Agreement, 1994

Whole of State

9 Jan., 1995 - 8 Jan., 1996 .......................................................

AG191/94

9/1/95

75

387
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John’s Bricklaying
Industrial Agreement

John’s Bricklaying

1 Aug., 1995 - 31 July, 1997 ...................................................

AG66/95

18/5/95

75

1880

John Holland
Building Operations
Agreement 2000
(Cancels previous John
Holland … Agreement
No. AG73/98.
For prior details, see
Vol. 80, Part 1)

John Holland Construction & Engineering Pty
Ltd (WA region)

31 Oct., 1999 – 31 Oct 2002 ...................................................

AG142/00

30/6/00

80

2948

John Holland Construction and Engineering
Pty Ltd (Nelson Point
Development Project)
Enterprise Bargaining
Agreement

Nelson Point Development Project
Port Hedland

4 June, 1993 - Completion ......................................................

AG49/93

4/11/93

73

2956

John Holland Construction
and Engineering Pty Ltd
(Wanea-Cossack On-site
Assembly Work)
Agreement 1994

John Holland
Construction and
Engineering Pty Ltd,
Wanea-Cossack Project,
Jervoise Bay

17 June, 1994 - Completion ....................................................

AG81/94

28/8/94

74

2113

John Holland Precast
Agreement 2000
(Cancels previous John
Holland Precast Agreement No. AG74/1998.
For prior details, see
Vol. 80, Part 1)

John Holland Precast
Yard, Kwinana

31 Oct., 1999 – 31 Oct., 2002 .................................................

AG141/00

30/06/00

80

2952

John Shelton Contract
Carpentry Industrial
Agreement

Whole of State

8 Sept., 1998 – 31 Oct., 1999 ..................................................

AG180/98

24/11/98

78

4599

John XXIII College
Council Inc. Non Teaching Staff Enterprise
Bargaining Agreement 1999
(Replaces AG316/97)

John XXIII College
Council Inc.
Mount Claremont

18 Aug., 1999 – 31 Dec., 1999 ...............................................

AG49/99

18/8/99

79

2854

Jones & Rickard
Service (WA) Enterprise
Bargaining Agreement
1995

Jones & Rickard Service
(W.A.)

23 Oct., 1995 - 22 Oct., 1996 ..................................................

AG248/95

9/11/95

75

3207

Jones & Rickard Service
(W.A.) Enterprise Bargaining Agreement 1997

Whole of State

1 Sept., 1997 – 30 April, 1999 ................................................

AG286/97

28/1/98

78

687

K & L Scaffolding
Industrial Agreement

Whole of State

25 Aug., 1999 – 31 Oct., 1999 ................................................

AG146/99

4/11/99

79

3319

Kalamunda District
Community Hospital
(Hospital Assistants)
Agreement

Kalamunda District
Community Hospital
Board

10 Oct., 1994 - 9 Oct., 1995 ....................................................

AG109/95

2/8/95

75

2535

Karrinyup Plastering/
BLPPU and the CMETU
Collective Agreement
2000

Whole of State

7 Aug., 2000 – 1 Nov., 2002 ...................................................

AG195/00

6/9/00

80

4102

Karrinyup Plastering
Industrial Agreement

Karrinyup Plastering
Co. Pty Ltd

21 Nov., 1994 - 31 July, 1995 .................................................

AG171/94

6/12/94

75

99

Karrinyup Plastering
Co. Industrial Agreement

Karrinyup Plastering
Co. Pty Ltd

15 Sept., 1995 - 31 July 1997 .................................................

AG192/95

10/10/95

75

2987

Karrinyup Plastering
Co Pty Ltd Industrial
Agreement

Whole of State

1Aug., 1997 ., 31 Oct., 1999 ...................................................

AG159/97

17/9/97

77

2628

KBE Contracting
Asbestos Eradication
Industrial Agreement

KBE Contracting Pty
Ltd

18 Nov., 1994 - 17 Nov., 1996 ................................................

AG145/94

18/11/94

75

100

KBE Contracting (Asbestos
Eradication & Fire
Protection)/BLPPU and
the CMETU Collective
Agreement 2000

Whole of State

19 Apr., 2000 – 1 Nov., 2002 ..................................................

AG120/00

2/6/00

80

2625

KBE Contracting/BLPPU
and the CMETU Collective
Agreement 2000
(Cancels previous KBE
Contracting Industrial
Agreements
No. AG104/1996 &
No. AG343/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

19 Apr., 2000 – 1 Nov., 2002 ..................................................

AG121/00

2/6/00

80

2630

Kewdale Engineering
& Construction Enterprise
Bargaining Agreement

Kewdale Engineering
and Construction

1 Apr., 1995 - 31 Mar., 1996 ...................................................

AG261/95

6/11/95

75

3209

Kewdale Engineering
& Construction
Enterprise Bargaining
Agreement - No. 3

Whole of State

1 Apr., 1996 - 31 Mar., 1998 ...................................................

AG225/96

8/11/96

76

4585

Kewdale Engineering
& Construction
Enterprise Bargaining
Agreement No. 4 –
1998

Whole of State

1 April, 1998 – 31 March, 1999 ..............................................

AG174/98

12/10/98

78

4027

Keywest Construction
Industrial Agreement

Keywest Constructions
Pty Ltd

23 Nov., 1995 - 31 July, 1997 .................................................

AG301/95

10/1/96

76

359
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Keywest Construction Co. Pty Ltd
Industrial Agreement

Whole of State

1Aug., 1997 - 31 Oct., 1999 ...................................................

AG370/97

26/2/98

78

955

Kilbride
Industrial Agreement

Kilbride Pty Ltd

2 Aug., 1996 - 31 July, 1997 ...................................................

AG175/96

6/9/96

76

4027

Kilcullen and Clark
Industrial Agreement

Acklington Nominees
Pty Ltd t/a Kil and
Clark

8 Dec., 1995 - 31 July, 1997 ...................................................

AG328/95

20/3/96

76

970

Kilpatrick Green Pty
Ltd Nelson Point
Development Project
(Enterprise Bargaining
Agreement) AG22/1993

Nelson Point Development Project
Port Hedland

21 April, 1993 - Completion ...................................................

AG22/93

1/6/93

Not for
Publication

Kilpatrick Green
Pty Ltd (WA)
Agreement

Kilpatrick Green Pty Ltd

1 Jan., 1996 - 31 Dec., 1997 ...................................................

AG105/97

30/5/97

77

Kirin Australia
Enterprise Agreement
1996

Whole of State

1 July., 1996 - 30 June., 1998 .................................................
No. 277/2000 (Kirin Australia Pty Ltd ceased to be party
to Agreement) ........................................................................

AG45/97

6/8/97

77

2243

…

24/2/00

80

607

Kirin Australia
Enterprise Agreement
2000

State of WA

15 May, 2000 - 14 May, 2001 .................................................

C64/00

9/11/00

80

5669

KLM Electrical
Contracting (WA) Pty
Ltd Enterprise
Agreement 1996

Whole of State

1 July, 1996 - 31 Dec., 1997 ...................................................

AG275/96

16/10/96

76

4588

KMD Interior (WA)
Pty Ltd Industrial
Agreement

Whole of State

27 Feb., 1996 - 31 July, 1997 ..................................................

AG51/96

11/12/96

77

65

KMD Interiors
Industrial Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG160/97

17/9/97

77

2631

K Mart Armadale
Rostering Agreement
1994

K Mart Australia Ltd
Armadale Store

8 Apr., 1994 - 7 Apr., 1995 ......................................................

AG31/94

13/5/94

74

1517

K Mart Food Services
(Wages) Agreement 1994

Whole of State

1 Aug., 1994 - 31 July, 1995 ...................................................

AG65/94

29/7/94

74

1903

K-Mart Western
Australia Distribution
Centres Enterprise
Agreement

K-Mart Australia
Limited, Distribution Centres,
Western Australia

27 Feb., 1995 - 1 Aug., 1995 ..................................................

AG16/95

27/2/95

75

900

K-Mart Western
Australia Distribution
Centres Agreement

K-Mart Australia
Limited

5 June, 1996 - 31 July, 1997 ...................................................

AG100/96

5/6/96

76

2325

Kone Elevators
(Australia) Pty Limited
Enterprise Bargaining
Agreement 1993

NFP

4 Mar., 1994 - 3 Mar., 1995 ....................................................
No. 1170/2000 (Kone Elevators Pty Ltd ceased
to be party to the Agreement) ............................................. ...

AG11/94

4/3/94

74

598

…

31/7/00

80

3287

Kone Elevators
Pty Limited Enterprise
Bargaining Agreement
(Deletes & Replaces
Kone Elevators …
Agreement AG249/1995.
For prior details, see
Vol.78, Part 1)

Whole of State

4 June, 1997 – 3 June, 2000 ....................................................
No. 1171/2000 (Kone Electors Pty Ltd ceased
to be party to the Agreement) ................................................

AG18/98

17/6/98

78

2820

…

31/7/00

80

3287

KSE Steel Team
Enterprise Bargaining
Agreement

KSE Engineering and
Construction (KSE),
Welshpool

31 Dec., 1993 - 31 Mar., 1995 ................................................

AG83/93

18/1/94

74

234

Kurda Employment and
Training Jobskills
Agreement 1994

Kurda Employment and
Training Project (Inc)

6 Dec., 1994 - 5 July, 1995 .....................................................

AG140/94

6/12/94

74

2964

Kwinana Industries
Council Engineering
Traineeship Agreement
1997

Trainees at Kwinana
Industries Council
Engineering

1 Feb., 1997 - 31 Jan., 1999 ....................................................

AG139/97

24/7/97

77

1940

Kwinana Oil Refinery Site
Maintenance and
Modification Contractors
Agreement 1997

United Construction BP
Oil Kwinana Operations

1 Jan., 1997 - 30 June 1999 .....................................................

AG317/97

28/11/97

77

3341

Kwinana Towage Services
Small Craft Crews
Agreement 1986

Within the Port of
Fremantle and Shore
Stations

4 Nov., 1985 to 4 Nov., 1987 ..................................................

AG9/86

24/2/87

67

824

L & M Painting Service
Domestic Industrial
Agreement 1996

L & M Painting Service

15 Dec., 1995 - 31 July, 1997 .................................................

AG335/95

3/7/96

76

2642

L & M Painting
Service Commercial
Industrial Agreement

Leslie Beer, Eileen Beer,
Tracy Beer & Michael
Beer t/a L & M Painting
Service

25 June, 1996 - 31 July, 1997 .................................................

AG334/96

6/9/96

76

4029

Laboratory Assistants
Traineeship Agreement
Laboratory Assistants
Traineeship (Core
Laboratories) Agreement
Laboratory Assistants
Traineeship (Metana
Minerals) Agreement
Laboratory Assistants
Traineeships (Minculture Laboratories
Pty Ltd)

Whole of State

19 Sept., 1991 - 18 Sept., 1992 ...............................................

AG9/91

16/10/91

71

3177

State of WA

27 Feb., 1991 to 26 Feb., 1992 ................................................

AG7/91

22/7/91

71

2067

State of WA

4 Feb., 1991 to 3 Feb., 1992 ....................................................

AG6/91

22/7/91

71

2069

State of WA

27 Feb., 1991 to 26 Feb., 1992 ................................................

AG5/91

22/7/91

71

2070
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Lake Joondalup Baptist
College (Enterprise Bargaining) Agreement 1999
(Replaces AG37/98)

Whole of State

1 Jan., 1999 – 31 Dec., 1999 ...................................................

AG34/99

22/3/99

79

1055

Lance Holt School
Enterprise Bargaining
Agreement 1996
(Replaces Lance Holt
School Agreement 1994
No. AG12/95. See
Vol. 76, Part 2)

Lance Holt School

29 Apr., 1997 - 31 May., 1998 ................................................

AG80/97

30/4/97

77

1182

Largo Construction Demolition Industrial Agreement

M. Harper t/a
Largo Construction

26 Apr., 1995 - 25 Apr., 1997 .................................................

AG83/95

21/7/95

75

2367

LCM Pty Ltd/BLPPU
and the CMETU Collective
Agreement 2000

Whole of State

17 Aug., 2000 – 1 Nov., 2002 .................................................

AG199/00

20/10/00

80

5041

Ledger Engineering Pty
Ltd Enterprise
Bargaining Agreement

Ledger Engineering
Pty Ltd

4 Aug., 1994 - 30 June, 1995 ..................................................

AG41/94

8/8/94

74

1905

Ledger Engineering Pty Ltd
(Receiver and Manager
Appointed) Enterprise Bargaining Agreement 1995

Whole of State

1 July, 1995 - 30 June, 1996 ...................................................

AG9/96

2/2/96

78

2255

Leeds Painting Services
Industrial Agreement

Whole of State

24 Jul., 1998 – 31 Oct., 1999 ..................................................

AG132/98

14/9/98

78

3667

Leighton Contractors
Pty Limited Agreement 1994 for
Construction of the
Wandoo Concrete
Gravity Structure

Leighton Contractors
Pty Ltd Wandoo
Concrete Gravity
Structure, Bunbury

19 Sept., 1995 - Completion ...................................................

AG64/96

30/5/96

76

1877

Leighton Contractors
Maintenance Personnel
Agreement 2000
(Cancels previous Leighton
Contractors … Agreement No. AG235/1998.
For prior details, see
Vol. 80, Part 1)

State of WA

29 June, 2000 – 28 June, 2002 ................................................

AG116/00

29/6/00

80

2955

Leighton Contractors
Mining and Processing
Enterprise Agreement
1997

Employees of
Leighton Contractors
Pty Limited

10 Dec., 1997 - 9 Dec., 1999 ..................................................

AG354/97

28/1/98

78

691

Leisure Day Agreement

West Australian
Newspapers and
Nationwide News Pty
Ltd
Leslie Concrete

22 Nov., 1979 to 31 Dec., 1979 ..............................................

AG22/79

3/12/79

59

1717

15 Sept., 1995 - 31 July, 1997 .................................................

AG180/95

10/10/95

75

2989

Leslie Concrete
Industrial Agreement

Whole of State

27 Oct 1997 - 31 Oct., 1999 ....................................................

AG272/97

12/11/97

77

3345

Lidco Aluminium
Windows Pty Ltd
Agreement 1995

Lidco Aluminium
Windows Pty Ltd
(Maddington)

1 Sept., 1995 - 31 Aug., 1996 .................................................

AG286/95

30/11/95

75

3213

Lidco Aluminium
Windows Pty Ltd
Industrial Agreement
Linear Ceilings/BLPPU
Collective Agreement 2000
(Cancels previous Linear
Ceiling Industrial
Agreements
No. AG87/1996 &
No. AG75/98.
For prior details, see
Vol. 79, Part 2)
Linencare Australia
Transport Enterprise
Agreement 1999
Living Waters Lutheran
College (Enterprise Bargaining) Agreement 2000
(Replaces previous Living
Waters … Agreement
No. AG63/98.
For prior details, see
Vol. 79, Part 2)
Lorndell Holdings
Industrial Agreement
Lower Great Southern
Health Service Board
(Engineering Department)
Enterprise Bargaining
Agreement, 1999
(Cancels Albany Health
Service (Eng. Dept) EB
Agreement 1998
No. AG47/1998)
Lysaght Building
Industries Myaree
Performance Related
Payments Scheme
(Enterprise Bargaining)
Agreement
(Supersedes previous
Lysaght Building Industries
… Agreement 1992.
For prior details, see
Vol.73, Part 1)

Lidco Aluminium
Windows Pty Ltd

13 Nov., 1995 - 31 July, 1997 .................................................

AG291/95

21/12/95

76

117

Whole of State

25 Nov., 1999 – 1 Nov., 2002 .................................................

AG92/00

3/5/00

80

1864

Linencare Australia

16 Sept., 1999 – 24 Feb., 2001 ...............................................

AG131/99

23/9/99

79

2900

Whole of State

1 Feb., 2000 – 31 Dec., 2001 ..................................................

AG95/00

28/4/00

80

1869

Whole of State

2 Feb., 1996 - 31 July, 1997 ....................................................

AG36/96

6/12/96

76

4924

Board of Management of
the Lower Great Southern
Health Service Board

26 June, 2000 – 25 June, 2002 ................................................

AG129/00

26/6/00

80

2981

John Lysaght
(Australia) Limited
Establishment,
Myaree (WA)

23 July, 1993 - 31 May, 1995 ..................................................

AG29/93

19/8/93

73

2387

Leslie Concrete
Industrial Agreement
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M & D Vujacic
Industrial Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG196/97

7/10/97

77

2943

M & J Mitchell
Enterprise Agreement
1997

Whole of State

18 Sept., 1997 - 17 Sept., 1999 ...............................................

AG185/97

2/10/97

77

2635

M & M Robinson Bricklaying Industrial
Agreement

M & M Robinson Bricklaying

1 Aug., 1995 - 31 July, 1997 ...................................................

AG71/95

18/5/95

75

1881

M & M Strickland
Contractors Industrial
Agreement

M & M Strickland
Contractors Pty Ltd

6 Dec., 1995 - 31 July, 1997 ...................................................

AG314/95

10/1/96

76

361

M & T Roofing
(Vines Resort Broad
Construction) Industrial
Agreement

Whole of State

22 Jan., 1997 - Completion .....................................................

AG18/97

25/3/97

77

916

Macorna Pty Ltd/ BLPPU
and the CMETU Collective
Agreement 1999
(Cancels previous Macorna
Industrial Agreement
No. AG36/99.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov. 2002 ....................................................

AG189/99

8/3/00

80

1217

Mainline Demolition/BLPPU
Collective Agreement 1999
(Cancels previous Mainline
Demolition Industrial
Agreement No. AG82/1995.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG255/99

8/3/00

80

1223

Malaga Scaffold
Hire Scaffolding
Industrial Agreement
1996

Malaga Scaffold Hire

20 May, 1996 - 20 May, 1998 .................................................

AG150/96

5/7/96

76

2647

Mana Scaffolding
Industrial Agreement

Whole of State

16 Jan, 1999 - 31 Oct, 1999 ....................................................

AG13/99

15/3/99

79

1075

Mapstone Carter
Industrial Agreement

Mapstone Carter Pty Ltd

15 Sept., 1995 - 31 July, 1997 .................................................

AG177/95

10/10/95

75

2990

Marble and Cement
Work (On-Site)
Industrial Agreement

Whole of State

13 Nov, 1998 - 31 Oct, 1999 ...................................................

AG266/98

2/2/99

79

473

Mark Duffy Plasterers
Industrial Agreement

Mark Duffy t/a Mark
Duffy Plasterers

17 Apr., 1996 - 31 July, 1997 ..................................................

AG118/96

10/6/96

76

1894

Marine and Power Engineers
(Shift Engineers) Royal
Perth Hospital Agreement

Whole of State

31 Oct., 1967 to 30 Oct., 1970 ................................................

AG24/67

13/11/67

47

1054

Marinigate Pty Ltd
Industrial Agreement

Whole of State

18 Oct., 1999 – 31 Oct., 1999 .................................................

AG177/99

26/11/99

79

3633

Masterplanners Interiors Pty
Ltd Industrial Agreement

Whole of State

1 Feb., 1996 - 31 July, 1997 ....................................................

AG49/96

11/12/96

77

68

Masterplanners Interiors Pty
Ltd Industrial Agreement

Whole of State

31 Aug., 1998 – 31 Oct., 1999 ................................................

AG171/98

13/11/98

78

4606

Masters Dairy Limited
Enterprise Bargaining
Agreement 1995,
No. AG125/1995

Masters Dairy Limited

8 Sept., 1995 - 31 Dec., 1996 ..................................................

AG125/95

8/9/95

75

2762

Matilda Bay Brewing
Company Limited
Enterprise Development Agreement 1999
(Replaces previous Matilda
Bay … Agreement
No. AG120/1998.
For prior details, see
Vol. 80, Part 1)

Matilda Bay Brewing
Company Limited

25 Nov., 1999 – 31 July, 2001 ................................................

AG156/00

26/7/00

80

3215

MB Foster
Industrial Agreement

Michael Foster and
Brian Foster t/a
MB Foster

15 Mar., 1996 - 31 July, 1997 .................................................

AG83/96

21/6/96

76

2339

McCarthy and McCord
Bricklayers Industrial
Agreement

McCarthy and McCord
Bricklayers

1 Aug., 1995 - 31 July, 1997 ...................................................

AG130/95

5/10/95

75

2764

McCraken Rigging
Industrial Agreement

L. McCraken t/a
McCracken Rigging

21 Sept., 1995 - 31 July, 1997 .................................................

AG239/95

22/11/95

76

118

McDonald & Mavric
Bricklaying Services
Agreement

McDonald & Mavric
Bricklaying Services

1 Aug., 1995 - 31 July, 1997 ...................................................

AG94/95

6/7/95

75

2137

Marble and Granite Expo
Industrial Agreement
No. AG30/98
(Replaced by Vinidex Pty
Ltd … Agreement 2000
No. AG237/00.
For prior details, see
Vol. 80, Part 1)

Masterfloors Industrial
Agreement No. AG125/98
(Cancelled by Troy Development Corporation …
Collective Agreement 1999
No. AG225/99.
For prior details, see
Vol. 79, Part 2)

(98)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AGREEMENTS IN FORCE—continued
Title

Area
Governed

Date of
Operation

No. of
Agreement

Date
Delivered

Reference
Vol.
Page

MDR Construction Hire
Industrial Agreement

Whole of State

8 June, 1999 – 31 Oct., 1999 ..................................................

AG118/99

31/8/99

79

2378

Meadow Lea Foods Ltd
(Palmyra and Canningvale Sites) Enterprise
Agreement 1998
(Replaces AG120/97)

Palmyra and Canningvale

3 Sept., 1999 – 1 Dec., 2000 ...................................................

AG134/99

3/9/99

79

2382

Meadow Lea Foods Ltd
(Western Australia)
Enterprise Agreement
1998
(Replaces AG82/1994)

Bunbury

1 June, 1998 - 31 May, 2000 ...................................................

AG133/99

3/9/99

79

2393

Meadow Lea Foods
Ltd (Western Australia)
Enterprise Agreement
1996

Whole of State

1 June, 1996 - 31 May, 1998 ...................................................

AG331/96

31/1/97

77

371

Menchetti Nominees
Industrial Agreement

Menchetti Nominees
Pty Ltd

8 Sept., 1995 - 31 July 1997 ...................................................

AG157/95

10/10/95

75

2992

Menchetti Nominees
Industrial Agreement

Whole of State

12 Feb, 1999 - 31 Oct, 1999 ...................................................

AG23/99

31/3/99

79

1079

Mercy Hospital Mount
Lawley (HSOA) Enterprise Agreement 2000
(Replaces previous HSO
(Mercy Hospital) …
Agreement No. AG122/98.
For prior details, see
Vol. 80, Part 1)

Mercy Hospital
Mount Lawley

20 Oct., 2000 – 19 Aug., 2002 ................................................

AG227/00

20/10/00

80

5046

Merlino Construction
Industrial Agreement

Whole of State

6 Mar., 1998 - 31 Oct., 1999 ...................................................

AG41/98

21/5/98

78

2260

Mervon Industrial
Agreement

Whole of State

7 Nov., 1996 - 30 June., 1999 .................................................

AG297/96

4/6/97

77

1451

Merym Constructions
Industrial Agreement

Merym Pty Ltd t/a
Merym Constructions

19 Sept., 1995 - 31 July, 1997 .................................................

AG230/95

22/11/95

76

120

Merym Pty Ltd
Industrial Agreement
- The

Merym Pty Ltd

26 Sept., 1994 - 31 July, 1995 .................................................

AG114/94

26/10/94

74

2669

Metal Trades (Wundowie
Iron and Steel) Apprenticeship Agreement

Area controlled by
Wundowie Iron and
Steel

18 Aug., 1975 to 17 Aug., 1976 ..............................................

AG30/75

17/10/75

55

1622

Methodist Ladies’ College
(Enterprise Bargaining)
Agreement 1994

Methodist Ladies’
College

10 Feb., 1995 - 31 Dec., 1995 .................................................

AG13/95

15/2/95

75

625

Methodist Ladies’ College
(Enterprise Bargaining)
Agreement 1999
(Replaces previous Agreement No. AG160/1996.
For prior details, see
Vol. 79, Part 2)
Methodist Ladies’ College
(Facilities Assistants/
Trades-persons) Enterprise
Agreement 1995

Whole of State

23 Feb., 2000 – 31 Dec., 2001 ................................................

AG14/00

2/3/00

80

552

Methodist Ladies’
College

1 Jan., 1995 - 31 Dec., 1996 ...................................................

AG25/96

12/4/96

76

1321

Methodist Ladies’ College
Non-Teaching Staff (Enterprise Bargaining)
Agreement 2000
(Replaces previous Agreement No. AG326/97.
For prior details, see
Vol. 79, Part 2)
Methodist Ladies’ College
(Non- Teaching Staff –
Building Trades) Enterprise
Bargaining Agreement 1998

Whole of State

4 May, 2000 – 31 Dec., 2001 ..................................................

AG112/00

4/5/00

80

1874

Whole of State

1 Nov., 1997 – 31 Dec., 1998 .................................................

AG118/98

30/9/98

78

3671

Metro Brick Armadale
(Enterprise Bargaining)
Agreement 1994

Metro Brick employees at
Armadale Brick
Manufacturing

8 Feb., 1995 - 31 Dec., 1996 ...................................................

AG96/95

7/9/95

75

2765

Metro Brick (Cardup)
(Enterprise Bargaining)
Agreement 1994

Metro Brick
Employees at Cardup
Brick Manufacturing

5 Apr., 1995 - 31 Dec., 1996 ...................................................

AG37/95

4/5/95

75

1599

Metro Meat International
Limited, Katanning
Division Maintenance
Employees Enterprise
Agreement

Metro Meat
International Ltd
Katanning operations

8 Dec., 1997 – 8 Dec., 2000 ....................................................

AG372/97

25/6/98

78

2824

Metro Meat International
(Katanning) AMIEU
Processing Agreement
(1999)

Katanning,
Western Australia

13 July, 1999 – 30 June, 2001 .................................................

AG123/99

13/7/99

79

2173

Metro Meat International
Limited, Linley Valley
Maintenance Employees
Enterprise Agreement

Metro Meat
International Ltd
Linley Valley operations

21 July, 1997 – 20 July, 2000 ..................................................

AG373/97

18/6/98

78

2833

Metrobus Engineering
and Maintenance Enterprise Agreement 1995

Employees of Metrobus
Asset Management
Services & engineering
Employees of Metrobus
Depots
Engineering Employees at
Metropolitan (Perth)
Passenger Transport
Trust

11 July, 1995 - 10 July, 1996 ..................................................

AG111/95

26/7/95

75

2371

30 Nov., 1997 - 18 July, 1998 .................................................

AG329/97

9/12/97

77

149

Metrobus Engineering
Employees Closedown
Enterprise Bargaining
Agreement 1997
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Metropolitan Health Service Board Engineering
and Building Services
Enterprise Agreement
2000

Metropolitan Health
Service Board

23 Nov., 2000 – 22 Nov., 2002 ...............................................

AG248/00

23/11/00

80

5414

Metropolitan Health
Service Board - King
Edward Memorial and
Princess Margaret
Hospitals (Plant
Operators) Enterprise
Bargaining Agreement
1999

Metropolitan Health
Service Board - King
Edward Memorial and
Princess Margaret
Hospitals

8 Sept., 1999 – 7 Sept., 2001 ..................................................

AG147/99

8/9/99

79

2922

Midland College of TAFE
Engineering Trades’
Enterprise Bargaining
Agreement 1999

Midland College of Tafe

24 Sept., 1999 – 23 Sept., 2001 ..............................................

AG140/99

24/9/99

79

2926

Mike Harper
Industrial Agreement

Whole of State

26 Aug., 1996 - 31 July, 1997 .................................................

AG227/96

21/10/96

76

4603

Minesite Personnel Pty Ltd
Industrial Agreement

Whole of State

2 Mar, 1999 - 31 Oct, 1999 .....................................................

AG28/99

31/3/99

79

1083

Minesite Personnel Pty Ltd
Certified Agreement 1999

Whole of State

25 May 1999 - 31 Mar, 2000 ..................................................

AG71/99

25/5/99

79

1659

Ministerial Chauffeurs
Enterprise Bargaining
Agreement 1999
(Supersedes Ministerial
Chauffeurs Employment
Conditions Agreement 1991)

Whole of State

16 Feb., 2000 – 15 Feb., 2002 .................................................

AG211/99

16/2/00

80

554

Ministry for Culture &
the Arts ALHMWU
Enterprise Bargaining
Agreement 2000
(Replaces and Cancels
previous Art Gallery of
Western Australia
Enterprise Bargaining
Agreement No. 330/1997.

Ministry for Culture
& The Arts

17 Jan., 2001 – 16 Jan., 2003 ..................................................

AG2/01

17/1/01

81

514

Ministry of Education
Groundsperson/Pool
Attendant Traineeship
Industrial Agreement

Within the Ministry
of Education

25 July, 1988 to 24 July, 1989 .................................................

AG16/88

22/5/89

69

1451

Ministry of Justice
(Miscellaneous) Enterprise
Agreement 1999
(Replaces Ministry of
Justice Enterprise
Agreement 1995/97
as it relates to employees
covered by this agreement)

Whole of State

1 Oct., 1999 – 31 Oct., 2001 ...................................................

AG150/99

1/10/99

79

2933

Ministry of Justice Prison
Officers Enterprise Agreement 2000

Whole of State

30 Nov., 2000 – 29 Nov., 2002 ...............................................

AG271/00

30/11/00

80

5416

Mirage Industries/ BLPPU
and the CMETU Collective
Agreement 1999
(Cancels previous Mirage
Industries Industrial
Agreement No. AG102/99.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG103/00

19/5/00

80

2636

Mitchell Erectors
Industrial Agreement

Mitchell Erectors Pty Ltd

15 Sept., 1995 - 31 July, 1997 .................................................

AG169/95

10/10/95

75

2993

Mitchell Erectors
Industrial Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG158/97

17/9/97

77

2636

Mitre 10 Warehouse
Employees Agreement
2000
(Replaces previous
Mitre 10 Warehouse …
Agreement No. AG239/98.
For prior details, see
Vol. 80, Part 1)

Distribution Centre,
Canning Vale

24 Nov., 2000 – 30 June, 2002 ...............................................

AG249/00

24/11/00

80

5419

Moerlina School Amended
(Enterprise Bargaining)
Agreement 1998
(Replaces previous Moerlina
School … Agreement 1998
No. AG78/98)

Whole of State

1 Feb., 1998 – 28 Feb., 1999 ...................................................

AG16/99

9/3/99

79

1094

Mooring Staff, Albany
(Casuals) Agreement

Port of Albany

In accordance with Waterside Workers Federation Contract ...

AG9/75

18/2/75

55

284

Morley Bricklayers
Industrial Agreement

Morley Bricklaying

1 Aug., 1995 - 31 July, 1997 ...................................................

AG129/95

5/10/95

75

2768

Morley Bricklayers
Industrial Agreement

Morley Bricklaying

1 Aug., 1995 - 31 July, 1997 ...................................................

AG129/95

5/10/95

75

2768

Morley Bricklaying
Contractors Industrial
Agreement

Christopher Smith and
Dennis Smith t/a
Morley Bricklaying
Contractors
Whole of State

5 Dec., 1995 - 31 July, 1997 ...................................................

AG315/95

10/1/96

76

362

15 Dec., 2000 – 1 Nov., 2002 .................................................

AG288/00

12/1/01

81

532

Whole of State

21 Feb., 1997 - 31 July, 1997 ..................................................

AG50/96

11/12/96

77

71

MR Formwork/BLPPU
and the CMETU Collective
Agreement 2000
MR Formwork (WA) Pty Ltd
Industrial Agreement

(100)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AGREEMENTS IN FORCE—continued
Title

Area
Governed

Date of
Operation

No. of
Agreement

Date
Delivered

Reference
Vol.
Page

MRC Contracting/BLPPU
and the CMETU Collective
Agreement 1999
(Cancels previous MRC
Contracting Industrial
Agreement No. AG225/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG250/99

24/3/00

80

1227

MTJW Reofixer/BLPPU
and the CMETU Collective
Agreement 1999

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG241/99

8/3/00

80

1232

MT Lothian Plasterers
Industrial Agreement

Fairfyeld Pty Ltd t/a
Mt Lothian Plasterers

8 Sept., 1995 - 31 July 1997 ...................................................

AG156/95

10/10/95

75

2995

Muldoon Tiles
Industrial Agreement

Muldoon Tiles Supply
and Fix Pty Ltd

7 Dec., 1995 - 31 July, 1997 ...................................................

AG319/95

10/01/96

76

364

Multi Glass & Aluminium
Fabricators/BLPPU and the
CMETU Collective Agreement 1999
(Cancels previous Multi
Glass & Aluminium …
Agreements No. AG217/97
& No. AG261/98.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG197/99

8/3/00

80

1238

Multi Glass
Industrial Agreement

Whole of State

17 Mar., 1997 - 31 July., 1997 ................................................

AG77/97

4/6/97

77

1453

Murphy Plant Hire and
Demolition/BLPPU Collective Agreement 2000
(Cancels previous Murphy
Plant … Agreement
No. AG93/98.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG91/00

3/5/00

80

1879

Myer Stores Limited
Distribution Centre
Carousel Road Cannington
Site Agreement 1984

Myer Stores Limited
Distribution Centre,
Cannington

1 May, 1994 - 30 Nov., 1996 ..................................................

AG88/94

14/9/94

74

2352

Myer Stores Limited
Distribution Centre
Carousel Road Cannington
Site Clerical Agreement
1994

Myer Stores Limited
Distribution Centre,
Cannington

1 May, 1994 - 30 Nov., 1996 ..................................................

AG120/94

22/12/94

75

102

Mywest Australia
Industrial Agreement

Caralogue Pty Ltd and
Molise Pty Ltd t/a
Mywest Australia

23 Nov. 1995 - 31 July, 1997 ..................................................

AG307/95

10/01/96

76

365

N & K Ceilings/BLPPU
Collective Agreement
2000
(Replaces and Cancels
previous NK Ceiling
… Agreement
No. AG290/1977
For prior details, see
Vol. 80, Part 1)

Whole of State

7 Sept., 2000 – 1 Nov., 2002 ...................................................

AG221/00

31/10/00

80

5057

Nally Canning Vale
Agreement 1996
(Replaces Nally Canning
Vale Agreement
1995 No. AG90/95.
(For prior details, see
Vol. 78, Part 2)

Nally (WA) Pty Limited,
173 Bannister Road
Canning Vale

3 Oct., 1996 - 2 Apr., 1998 ......................................................

AG221/96

3/10/96

76

4208

Nally North Perth
Agreement 1995

Nally (WA) Pty Ltd

2 Aug., 1995 - 1 Aug., 1996 ....................................................

AG91/95

2/8/95

75

2537

Nally North Perth
Agreement 1996

Nally (WA) Pty Limited
Kadina Street
North Perth

3 Oct., 1996 - 2 Apr., 1998 ......................................................

AG222/96

3/10/96

76

4213

National Ceramics/BLPPU
Collective Agreement 2000

State of WA

1 June, 2000 – 1 Nov., 2002 ...................................................

AG187/00

28/8/00

80

4119

National Ceramics/BLPPU
Collective Agreement 2000
(Replaces previous National
Ceramics … Agreement No. AG187/2000)

State of WA

13 Sept., 2000 – 1 Nov., 2002 .................................................

AG223/00

17/10/00

80

5052

National Training Wage
(Hospitality Industry)
Agreement 1995,
No AG211 of 1995

Trainees employed by
Hospitality Group
Training (WA) Inc

13 Dec., 1995 - 12 Dec., 1996 ................................................

AG211/95

13/12/95

76

121

Natural Habitats Landscapes
Industrial Agreement

Whole of State

17 Mar. 1998 - 31 Oct., 1999 ..................................................

AG51/98

2/6/98

78

2267

Naus Building Products
Industrial Agreement

Whole of State

1 Aug., 1997 - 31 Oct 1999 .....................................................

AG251/97

3/12/97

77

3352

Naus Fire Protection/BLPPU
and the CMETU Collective Agreement 1999
N.B. Love Starches (W.A.)
Site Agreement 1994
N.B. Love Starches
(W.A.) State Site
Agreement 1996
Nelson Point and Finucane
Island Capacity Expansion
Project - Port Hedland
Agreement 1997-1998

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG198/99

21/3/00

80

1244

N.B. Love Starches
(W.A.)
N.B. Love Starches (W.A.)

1 Apr., 1994 - 30 Mar., 1996. ..................................................

AG17/94

18/10/94

74

2670

1 July, 1996 - 31 Dec., 1998 ...................................................

AG292/96

17/12/96

77

72

Nelson Port and
Finucane Island in
Port Hedland

1 May., 1997 - Dec., 1998 .......................................................

AG113/97

15/5/97

77

1455
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Nelson Point and Finucane
Island Capacity Expansion
Project – Port Hedland
Agreement 1997-1998

Construction Workers at
Nelson Point and
Finucane Island
Port Hedland

1 May., 1997 - Dec., 1998 .......................................................

AG1661/97

19/8/97

77

2306

Nelson Point and Finucane
Island Capacity Expansion
Project – Port Hedland
Agreement 1997-1998

Construction Workers at
Nelson Point and
Finucane Island

Oct., 1997 - Dec., 1998 ...........................................................

AG321/97

8/12/97

78

153

Nestle Australia Ltd
Kewdale Warehouses
SDA Agreement 1999
(Replaces & Cancels
previous Nestle Confectionery … Agreements
No. AG61/1993,
No. AG337/1995 &
No. AG328/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

21 Oct., 1999 – 20 Oct., 2001 .................................................

AG21/00

25/2/00

80

561

New Cement Co.
Industrial Agreement

New Cement Co. Pty
Ltd

22 Sept., 1995 - 31 July, 1997 .................................................

AG238/95

22/11/95

76

123

New Cement Industrial
Agreement

New Cement Co. Pty
Ltd

23 Nov., 1994 - 31 July, 1995 .................................................

AG174/94

6/12/94

75

105

New Concrete/BLPPU
and the CMETU Collective
Agreement 1999
(Cancels previous New
Concrete … Agreements
No. AG57/1996 &
No. AG245/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG229/99

29/3/00

80

1249

New Force Construction
Industrial Agreement

Whole of State

23 Apr, 1999 - 31 Oct, 1999 ....................................................

AG44/99

23/4/99

79

1374

Newco
Industrial Agreement

Whole of State

6 Mar., 1998 - 31 Oct., 1999 ...................................................

AG42/98

2/6/98

78

2269

N’Gala Mothercraft
Home and Training
Centre (Salaried Officers)
Agreement, 1975

Salaried Officers
employed by N’Gala

27 Nov., 1975 to 26 Nov., 1978 ..............................................

AG42/75

24/12/75

55

1935

Nilsen Electric (W.A.)
Industries Myaree
Pty Ltd Nelson Point
Development Project
(Enterprise Bargaining
Agreement)
No. AG23 of 1993

Nelson Point Development
Project, Port Hedland

4 June, 1993 - Completion ......................................................

AG23/93

1/6/93

Not for
Publication

Nilsen Electric (WA)
Pty Ltd Enterprise
Agreement 1996

Nilsen Electric (WA)
Pty Ltd

1 Dec., 1996 - 31 Dec., 1997 ..................................................

AG183/96

1/8/96

76

2697

N.K. Ceilings Industrial
Agreement

NK Ceilings 1992
Pty Ltd

21 Dec., 1994 - 31 July, 1995 .................................................

AG181/94

29/12/94

75

107

NK Ceilings 1992
Industrial Agreement

NK Ceilings 1992
Pty Ltd

1 Aug., 1995 - 31 July 1997 ....................................................

AG189/95

10/10/95

75

2996

Norbertine Canons
Incorporated Non
-Teaching Staff
Enterprise Bargaining
Agreement 1999
(Replaces AG305/97)

Whole of State

18 Aug., 1999 – 31 Dec., 1999 ...............................................

AG60/99

18/8/99

79

2400

Norcon Industrial
Agreement

Norcon Pty Ltd

2 Nov., 1994 - 31 July, 1995 ...................................................

AG143/94

2/11/94

75

109

Norcon Industrial
Agreement

Norcon Pty Ltd

8 Sept., 1995 - 31 July, 1997 ...................................................

AG151/95

10/10/95

75

2998

North Coast Concrete/
BLPPU and the CMETU
Collective Agreement 1999
(Cancels previous North
Coast Concrete … Agreements No. AG15/1996 &
No. AG231/97.
For prior details, see
Vol. 79, Part 2)
North Metropolitan
College Miscellaneous
Workers’ Agreement 1997
Novacoat Pty Ltd
Enterprise Bargaining
Agreement NC01 of
1995

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG13/00

29/3/00

80

1255

North Metropolitan
College

17/10/97 - 16/10/99 .................................................................

AG281/97

17/10/97

77

3359

Novacoat Pty Ltd

10 June, 1996 - 31 Dec., 1997 ................................................

AG119/96

10/6/96

76

1901

NS Komatsu Perth (Service
Department) Enterprise
Agreement 1999
(Cancels previous NS
Komatsu … Agreements No. AG3/1994 &
No. AG207/1995.
For prior details see
Vol. 79, Part 2)

Whole of State

1 July, 1999 – 30 June, 2001 ...................................................

AG223/99

28/2/00

80

566

Nuform Constructions
Pty Ltd Industrial
Agreement

Whole of State

23 Aug., 1996 - 31 July, 1997 .................................................

AG205/96

18/11/96

76

4928

Nulsen Haven (Salaried
Officers) Agreement,
1976

Salaried Officers
employed by Mentally
Incurable Childrens
Association

25 June, 1976 to 24 June, 1979 ...............................................

AG32/76

25/6/76

56

994
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Nurses (City of
Nedlands) Industrial
Agreement

Nurses employed by
Marita Road Day
Care Centre

Nyindamurra Family
School (Enterprise Bargaining) Agreement 1997

No. of
Agreement

Date
Delivered

24 July, 1974 to 23 July, 1975 .................................................

AG51/76

9/11/76

56

1848

Whole of State

29 May, 1998 – 31 Dec., 1998 ................................................

AG48/98

29/5/98

78

2273

Nyindamurra Family
School (Enterprise
Bargaining) Agreement
1999

Whole of State

19 July, 1999 – 31 Dec., 2000 .................................................

AG136/99

21/9/99

79

2939

O’Donnell Griffin
(Maintenance Operations)
Port Hedland Enterprise
Bargaining Agreement 1997

O’Donnell Griffin (Maintenance Operations)

1 Nov., 1996 - 31 Oct., 1998 ...................................................

AG87/97

17/4/97

77

1212

O’Donnell Griffin
Nelson Point Development Project (Enterprise
Bargaining) Agreement

Nelson Point Development Project
Port Hedland

4 Jan., 1993 - Completion .......................................................

AG20/93

19/4/93

73

1263

O’Donnell Griffin
Nelson Project Development Project
(Enterprise Bargaining)
Agreement Phase II

Employees at Nelson
Point Development
Project Port Hedland
employees employed
by O’Donnell Griffin

16 June, 1993 - Completion ....................................................

AG28/93

20/7/93

75

3221

O’Donnell Griffin/
Wormald Fire Systems
Western Australia
Enterprise Bargaining
Agreement

State of Western
Australia

1 July, 1994 - 31 Dec., 1995 ...................................................

AG112/94

26/10/94

74

2676

O’Donnell Griffin/
Wormald Fire Systems
Western Australia
Enterprise Bargaining
Agreement 1996

O’Donnell Griffin/
Wormald Fire
Systems Western
Australia

1 Jan., 1996 - 31 Dec., 1997 ...................................................

AG163/96

11/7/96

76

2702

Oil Bunkering BP
(Fremantle) Limited
Enterprise Bargaining
Agreement 1999
(Replaces No. AG108/95
and No. AG8/97)

BP Fremantle

1 Jan., 1999 - 31 Dec., 2000 ...................................................

AG14/99

11/3/99

79

1106

Olympic Fine Foods
Enterprise Agreement
1995

Olympic Fine Foods
Pty Ltd

30 Nov., 1995 - 31 July, 1996 .................................................

AG272/95

30/11/95

76

124

Omega Constructions
Industrial Agreement

Omega Constructions
Pty Ltd

8 Sept., 1995 - 31 July, 1997 ...................................................

AG141/95

10/10/95

75

2999

On-Site Engineering/
BLPPU Collective
Agreement 2000
(Cancels previous On-Site
Engineering … Agreements
No. AG132/1994,
No. AG195/1995 &
No. AG11/98.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG81/00

18/4/00

80

1885

Optim Projects/BLPPU
and the CMETU Collective
Agreement 1999
(Replaces previous Optim
Project Industrial Agreement No. AG75/99.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG202/99

21/3/00

80

1261

Orvad WA Scaffolding
Industrial Agreement

Orvad WA Pty Ltd

11 Nov., 1994 - 10 Nov., 1996 ................................................

AG138/94

11/11/94

74

2980

Orvad (WA)
Scaffolding Industrial
Agreement 1996

Orvad (WA) Pty Ltd

23 May, 1996 - 23 May, 1998 .................................................

AG164/96

26/7/96

76

2706

Orvad Scaffolding
Industrial Agreement

Whole of State

5 Nov., 1997 - 31 Oct., 1999 ...................................................

AG335/97

30/4/98

78

1833

Orville Holdings Pty
Ltd Industrial Agreement

Orville Holdings Pty
Ltd

1 Aug., 1995 - 31 July, 1997 ...................................................

AG70/95

18/5/95

75

1882

Orville Holdings Pty
Bricklaying Industrial
Agreement

Orville Holdings Pty Ltd
(WA)

1 Aug., 1995 - 31 July, 1997 ...................................................

AG124/95

7/9/95

75

2769

Osborne Ceilings/BLPPU
Collective Agreement
2000
Osborne Ceramic
Centre Industrial
Agreement
Osborne Scaffolders
Industrial Agreement
Osborne Cold Stores
Enterprise Bargaining
Agreement 1996
Otis Australia - Western
Australia Construction &
Service Employees
Bargaining Industrial
Agreement
Otis Building
Technologies - Western
Australia - Elevator
Division Certified
Agreement 1996

Whole of State

25 Nov., 1999 – 1 Nov., 2002 .................................................

AG124/00

2/6/00

80

2641

Whole of State

26 Aug., 1996 - 31 July, 1997 .................................................

AG226/96

21/10/96

76

4623

Osborne Scaffolders
Pty Ltd
Osborne Cold Stores
(WA) Pty Ltd
Otis Elevator Company
Pty Ltd

Whole of State

Date of
Operation

Reference
Vol.
Page

1 Aug., 1995 - 31 July, 1997 ...................................................

AG190/95

10/10/95

75

3002

21 June, 1996 - 30 Sept., 1997 ................................................

AG125/96

21/6/96

76

2348

1 June, 1995 - 2 July, 1997 .....................................................
No. 844/2001 (Otis Elevator Company Pty Ltd ceased to be
party to the Agreement) .........................................................

AG250/95

9/11/95

75

3223

17/05/01

81

1386

12 Aug., 1996 - 2 June, 1997 ..................................................

AG202/96

16/8/96

76

4218
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Otis Australia – Western
Australian Construction
& Service Employees
Certified Agreement 1997

Whole of State

3 Aug., 1998 – 31 Dec., 2000 .................................................

AG91/98

3/8/98

78

3226

OTRACO Earthmover
Tyre Fitter’s Enterprise
Agreement 1998
(Cancelled and Replaces
Otraco Earthmover …
Agreement 1996
No. AG171/96)
(See Vol.78, Part 1)

Newman

10 Sept., 1998 – 30 July, 2003 ................................................

AG175/98

12/10/98

78

4034

Pacific Industrial
Company Enterprise
Bargaining Agreement
1995

Naval Base Workshop
operations of
Pacific Industrial
Company

7 Jan., 1995 - 5 Jan., 1996 .......................................................

AG27/95

9/3/95

75

913

Pacific Industrial Company
Enterprise Bargaining
Agreement 1996

Pacific Industrial
Company

28 Mar., 1996 - 27 Mar., 1998 ................................................

AG211/96

23/9/96

76

4031

Pacific Industrial Company
Enterprise Bargaining
Agreement 2000
(Replaces previous Pacific
Industrial … Agreement
No. AG158/1998.
For prior details, see
Vol. 80, Part 1)

Naval Base
Workshop

1 April, 2000 – 30 June, 2002 .................................................

AG264/00

5/12/00

80

5424

Pacific World
Packaging Enterprise
Agreement 1994

Pacific World
Packaging, 24 Jackson
Street, Bayswater

24 June, 1994 - 23 June, 1995 ................................................

AG55/94

24/6/94

74

1739

Pacific World Packaging
(WA) Enterprise Agreement 1995

Pacific World Packaging

7 Aug., 1995 - 6 Aug., 1996 ....................................................

AG115/95

14/8/95

75

2539

Pacific World Packaging
(WA) Enterprise Agreement 1996

Pacific World Packaging

1 July., 1996 - 1 July., 1998 ....................................................

AG259/96

14/12/96

77

82

Paint Solutions Domestic
and Minor Industrial
Agreement

Whole of State

7 Feb.,1996 - 31 July 1997 ......................................................

AG55/96

11/12/96

77

83

Paint Solutions
Industrial Agreement

Paint Solutions

29 Aug., 1995 - 31 July, 1997 .................................................

AG187/95

22/11/95

76

126

P & C Industrial
Installations and
Maintenance Agreement

Whole of State

15 Dec., 1997 - 31 Oct., 1999 .................................................

AG360/97

26/2/98

78

955

P&O Cold Storage Ltd
Enterprise Agreement
1995

P&O Cold Storage Ltd

29 Mar., 1995 - 31 Dec., 1995 ................................................

AG26/95

29/3/95

75

913

P&O Cold Storage
Enterprise Agreement
1996

P & O Cold Storage Ltd

1 Mar., 1996 - 31 Dec., 1996 ..................................................

AG66/96

10/4/96

76

1333

P & O Cold Storage Ltd
Enterprise Agreement 1997

Whole of State

1 Jan., 1997 - 31 Dec., 1997 ...................................................

AG61/97

18/3/97

77

921

“P & O” Towage
Services Small Craft
Crews Agreement

Whole of State

16 Jan., 1989 to 15 Jan., 1991 .................................................

AG2/89

14/2/89

69

2356

P & O Towage
Services Small Craft
Crews Enterprise
Agreement 1996
(Replaces No. AG88/93

Whole of State

8 Feb., 1998 .............................................................................

AG220/96

3/9/96

77

3371

P & P Italiano Holdings
Industrial Agreement

Whole of State

9 Nov., 1997 - 31 Oct., 1999 ...................................................

AG340/97

78

913

Paraplegic-Quadriplegic
Association of WA
(Inc.) Employees Wage
Agreement

Persons with disabilities
at Paraplegic-Quadriplegic
Association (Inc.)
premises

8 Apr., 1997 - 7 Apr., 2000 ......................................................

AG12/97

77

1213

Paraquad Industries
Industrial Agreement

Whole of State

13 Mar., 1998 - 31 Oct., 1999 .................................................

AG43/98

78

2292

Paraquad Industries/
BLPPU and the CMETU
Collective Agreement
2000

Whole of State

1 May, 2000 - 31 Oct., 2003 ...................................................

AG229/00

17/10/00

80

5063

Parent Controlled Christian
Association Northern
Suburbs Inc. (Enterprise
Bargaining) Agreement 2000
(Replaces previous Parent
Controlled … Agreement No. AG99/99.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Jan., 2000 – 31 Dec., 2000 ...................................................

AG18/00

2/3/00

80

574

Parker and Knight
Industrial Agreement

Whole of State

1 Aug., 1997 - 31 Oct.,1999 ....................................................

AG229/97

21/1/98

78

700

Paul Finn Industries
Industrial Agreement

Paul Finn Industries
Pty Ltd

3 Nov., 1994 - 31 July, 1995 ...................................................

AG146/94

3/11/94

75

110

Paul Finn Industries
Domestic and Minor
Industrial Agreement

Whole of State

20 Dec., 1995 - 31 July, 1997 .................................................

AG17/96

6/12/96

76

4938

Paul Finn Industries
Flooring and Concrete
Industrial Agreement

Whole of State

20 Dec., 1995 - 31 July, 1997 .................................................

AG19/96

6/12/96

76

4939
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8/4/97

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AGREEMENTS IN FORCE—continued
Area
Governed

Title

Date of
Operation

No. of
Agreement

Date
Delivered

Reference
Vol.
Page

Paul Finn Industries
Pty Ltd Industrial
Agreement

Whole of State

20 Dec., 1995 - 31 July, 1997 .................................................

AG18/96

6/12/96

76

4940

PB Foods Ltd
(Formerly Peters (WA)
Limited) (Balcatta
Security Officers)
Enterprise Agreement
1997

PB Foods Ltd (Formely
Peters (WA) Limited),
Balcatta

1 Jan., 1997 - 331 Dec., 1999 .................................................

AG238/97

19/11/97

77

3373

PB Foods Limited
(Balcatta Operations)
Enterprise Agreement
1997

PB FoodsLimited
Operations at
Balcatta

29 Mar., 1997 - 30 June, 2000 ................................................

AG261/97

11/3/98

78

1278

PB Foods Ltd (Balcatta
Sales & Services)
Enterprise Bargaining
Agreement 1997

Whole of State

11 Nov., 1997 - 30 June, 2000 ................................................

AG327/97

19/2/98

78

1310

PB Foods Ltd Beverage
Production (Enterprise
Bargaining) Agreement
1999

Whole of State

16 Dec., 1998 – 15 Dec., 2000 ................................................

AG4/00

13/4/00

80

1890

PB Foods Ltd Brunswick
(Enterprise Bargaining)
Agreement 1999
(Replaces and Cancels
Peters Creameries (WA)
Pty Ltd Brunswick Agreement No. AG127/1997)

Whole of State

16 Dec., 1998 – 15 Dec., 2000 ................................................

AG135/00

17/10/00

80

5068

PB Foods Ltd Country
Distribution Depots
(Enterprise Bargaining)
Agreement 1997

Whole of State

1 Dec., 1997 – 1 Dec., 2000 ....................................................

AG247/98

24/11/98

78

4640

PCB Holdings Asbestos
Eradication Industrial
Agreement

Whole of State

21 May, 1999 – 31 Oct., 1999 .................................................

AG107/99

31/8/99

79

2417

PCB Holdings/BLPPU
and the CMETU
Collective Agreement
2000

Whole of State

4 May, 2000 – 1 Nov., 2002 ....................................................

AG125/00

2/6/00

80

2647

PCH Access Pty Ltd/BLPPU
Collective Agreement 2000
(Supersedes previous
PCH Acess Pty Ltd
Industrial Agreement
No. AG95/1999.
For prior details, see
Vol. 80, Part 1)

State of WA

4 July, 2000 – 3 July, 2002 ......................................................

AG179/00

25/7/00

80

3251

P.C.H. Commercial
Scaffolding Industrial
Agreement

Whole of State

21 Oct., 1997 - 31 Oct., 1999 ..................................................

AG246/97

3/12/197

77

3376

P.D.W Home Improve
ments (Supported
Wage) Enterprise
Agreement 1996

P.D.W. Home Improvments, Midvale

3 Feb., 1997 - 2 Feb., 1997 .....................................................

AG44/97

26/3/97

77

929

Peel Laundry,
(Transport Workers)
Enterprise
Agreement 1996

Peel Laundry
Waroona

8 Aug., 1996 - 7 Feb., 1997 .....................................................

AG192/96

8/8/96

76

4034

Penrhos College
(Enterprise Bargaining)
Agreement 1999
(Replaces No. AG110/97)

Penrhos College

1 Jan., 1999 – 31 Dec., 2000 ...................................................

AG35/99

31/3/99

79

1109

Penrhos College
Non-Teaching Staff
(Enterprise Bargaining)
Agreement 1999

Whole of State

1 May, 1999 – 31 Dec., 2000 ..................................................

AG212/99

10/1/00

80

142

Pepsi Cola Bottlers
Western Australian
Enterprise Agreement
1995

Pepsi Cola Bottlers
Australia at
Canning Vale
Bottling Plant, W.A.

26 July, 1994 - 24 July, 1995 ..................................................

AG3/95

12/5/95

75

1883

Pepsi Cola Bottlers
Western Australian
Enterprise Agreement
1996

Pepsi Cola Bottlers
Australia at
Canning Vale
Bottling Plant, W.A.

24 May, 1995 - 24 May, 1997 .................................................

AG293/96

23/1/97

77

378

Perth College (Enterprise Bargaining
Agreement 1994

Perth College Inc.

1 July, 1994 - 31 Dec., 1995 ...................................................

AG187/94

19/1/95

75

626

Perth College
(Enterprise Bargaining)
Agreement 1999
(Replaces AG160/98)

Perth

1 Jan., 1999 – 31 Dec., 2000 ...................................................

AG173/99

11/11/99

79

3657

Perth Rigging/BLPPU
Collective Agreement
1999
(Cancels previous Perth
Rigging … Agreements
No. AG178/1995,
No. AG157/97 &
No. AG298/97
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG199/99

21/3/00

80

1286

Peters Creameries
(WA) Pty Ltd Brunswick
(Enterprise Bargaining)
Agreement 1994,

Peters Creameries (WA)
Pty Ltd, Brunswick

14 Dec., 1994 - 14 Dec., 1996 ................................................

AG112/95

4/9/95

75

2770
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(WA) Pty Ltd Brunswick

Peters Poultry
Suppliers Agreement
1994

Peters Poultry
Suppliers - Processing
Plant, Thornlie

8 Aug., 1994 - 1 Aug., 1996 ....................................................

AG95/94

13/10/94

74

2680

Peters Poultry
Suppliers Enterprise
Agreement 1996

Peters Poultry
Suppliers, a division
of Inghams Enterprise
Pty Limited Processing
Plant Thornlie

12 Aug., 1996 - 11 Aug., 1998 ................................................

AG254/96

22/10/96

76

4626

Peters (W.A.) Limited
(Balcatta Operations)
Enterprise Bargaining
Agreement 1994

Peters (W.A.)
Balcatta Operations

11 Nov., 1994 - 10 Nov., 1997 ................................................

AG123/94

28/11/94

74

2982

Peters (WA) Limited
(Balcatta Operations)
Enterprise Agreement
1993

Peters (WA) Limited
Balcatta

29 Mar., 1994 - 28 Mar., 1997 ................................................

AG30/94

26/5/94

74

1518

Peters (WA) Limited
(Balcatta Security
Officers) Enterprise
Bargaining Agreement
1995

Peters (WA) Limited,
Balcatta

1 Jan., 1995 - 31 Dec., 1997 ...................................................

50/95

16/6/95

75

2138

Peters (WA) Ltd
Country Distribution
Depots (Enterprise
Bargaining)
Agreements 1996

Peters (WA) Ltd
Country Distribution
Depots

1 Dec., 1995 - 1 Dec., 1997 ....................................................

AG170/96

13/9/96

76

4036

Pharmacy Guild/SDA
Australian Vocational
Certificate Training
System Pilot Project
Agreement 1993

Perth Metropolitan
Area

30 Aug., 1993 - 29 Aug., 1995 ................................................

AG57/93

30/11/93

73

3402

Pictoria Nominees
Industrial Agreement

Pictoria Nominees
Pty Ltd

29 Apr., 1996 - 31 July, 1997 ..................................................

AG97/96

29/4/96

76

1341

Pilbara 4-Wheel
Drive and Mine Services
Agreement 1997

Respondents Operations
Newman WA

17 June., 1997 - 16 June., 1999 ..............................................

AG119/97

19/6/97

77

1702

Pilkington (Australia)
Operations Ltd, Myaree
Enterprise Agreement
1993

Pilkington (Australia)
Operations Ltd,
Myaree

18 Jan., 1994 - 17 Jan., 1995 ..................................................

AG90/93

3/2/94

74

240

Pilkington (Australia)
Operations Limited
Myaree Wholesale
(Stage II 1995)
Enterprise Agreement

Pilkington (Australia)
Operations Limited
Myaree Wholesale
Operations

21 Dec., 1995 - 20 Dec., 1997 ................................................

AG326/95

10/1/96

76

366

Pilkington (Australia)
Operations Limited
Western Australian
Glazing Enterprise
Agreement Stage II
(Replaces AG283/96)

Myaree, WA

26 Nov., 1999 – 18 Nov., 2000 ...............................................

AG155/99

26/11/99

79

3660

Pilkington (Australia)
Operations Limited,
Western Australian
Retailing Enterprise
Agreement Stage I

Pilkington (Australia)
Operations Limited
Western Australian
Retailing Operations

21 Dec., 1995 - 20 Dec., 1997 ................................................

AG325/95

10/1/96

76

369

Pilkington
(Australia) Operations
Limited, Western
Australian Retailing
(Stage II, 1998)
Enterprise Agreement

Albany, South Fremantle,
Greenwood, Midland,
Nth Perth, Victoria
Park

18 Aug., 1998 – 17 Nov., 2000 ...............................................

AG153/98

15/10/98

78

4045

Pilkington (Australia)
Operations Limited, Myaree
Wholesale (Stage III 1998)
Enterprise Agreement

Whole of State

18 Aug., 1998 – 17 Nov., 2000 ...............................................

AG154/98

12/10/98

78

4048

Pioneer Concrete Cement
Tanker Drivers Agreement
2000
(Cancels previous
Pioneer Concrete …
Agreement No. AG17/1999.
For prior details, see
Vol. 80, Part 2)
Pioneer Concrete
Drivers Agreement
1994
Pioneer Concrete
Tip Truck Drivers
Agreement 1997
Pioneer Concrete
(WA) Pty Ltd Bunbury
Quarry (Enterprise Agreement) 1996
(Replaces Pioneer Concrete
Pty Ltd (WA) … Agreement
1995 No. AG106/1995.
(For prior details, see
Vol. 76, Part 2)

Whole of State

8 Dec., 2000 – 7 Dec., 2003 ....................................................

AG245/00

8/12/00

81

158

Pioneer Concrete (WA)
Pty Ltd

14 Feb., 1995 - 13 Feb., 1997 .................................................

AG8/95

27/2/95

75

629

Whole of State

21 Jan., 1997 - 20 July, 1999 ..................................................

AG323/96

21/1/97

77

389

Whole of State

1 Oct., 1996 - 30 Sep., 1998 ...................................................

AG16/97

18/3/97

77

934
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No. of
Agreement
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Pioneer Concrete
(WA) Pty Ltd Herne Hill
Quarry (Enterprise
Bargaining) Agreement
1996
(Replaces No. AG63/93
and No. AG54/95)
(See Vol. 78, Part 1)
(Replaced by AG6/99
insofar as that agreement
binds the AMWU and
Pioneer (Concrete (WA)
Pty Ltd)

Pioneer Concrete (WA)
Pty Ltd, Herne Hill
Quarry Operations

1 Aug., 1996 - 31 July, 1998 ...................................................

AG303/96

7/1/97

77

391

Pioneer Construction
Materials Agitator Truck
Drivers Agreement 2000
(Cancels previous Pioneer
Concrete … Agreement
No. AG273/1998.
For prior details, see
Vol. 80, Part 2)

Whole of State

8 Dec., 2000 – 7 Dec., 2003 ....................................................

AG244/00

8/12/00

81

161

Pioneer Construction
Materials Pty Ltd Byford
Quarry (Enterprise
Bargaining) Agreement
2000
(Replaces previous
Pioneer Concrete …
Agreement No. 31/1999.
For prior details, see
Vol. 80, Part 2)

Byford Quarry

8 Dec., 2000 – 1 Nov., 2003 ...................................................

AG260/00

8/12/00

81

164

Pioneer Construction
Materials Red Hill Quarry
(Enterprise Bargaining)
Agreement 2000
(Cancels previous Pioneer
Concrete … Agreements
No. AG6/1999 &
No. AG1/1997.
For prior details, see
Vol. 80, Part 2)

Pioneer Construction
Materials Pty Ltd and
Red Hill Quarry
Operation

1 Oct., 2000 – 30 Sept., 2003 ..................................................

AG261/00

8/12/00

81

167

Pioneer Construction
Materials Tip Truck
Drivers Agreement
2000
(Cancels previous
Pioneer Concrete Tip
… Agreement
No. AG272/1998.
For prior details, see
Vol. 80, Part 2)

Whole of State

8 Dec., 2000 – 7 Dec., 2003 ....................................................

AG246/00

8/12/00

81

171

Plasterwise Plastering/
BLPPU Collective
Agreement 2000
(Cancels previous
Plasterwise … Agreements No. AG244/1995
& No. AG289/97.
For prior details see
Vol. 79, Part 2)

State of WA

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG99/00

19/5/00

80

2652

Plaster Workers Colonial
Sugar Refining Co. Ltd.
Plaster Workers Agreement

Works occupied by
Colonial Sugar
Refining Co. Ltd

28 Dec., 1961 to 27 Dec., 1962 ..............................................

AG2/62

8/2/62

42

271

Platform Modification
and Hook-up Agreement

State of WA

30 Aug., 1990 to 29 Aug., 1992 ..............................................

AG6/90

21/9/90

70

4009

PNM Painting
Contractors Industrial
Agreement

Petnee Holdings Pty
Ltd t/a PNM Painting
Contractors

21 Sept., 1995 - 31 July, 1997 .................................................

AG237/95

22/11/95

76

131

PNM Painting
Contractors Industrial
Agreement

Whole of State

14 Feb., 1996 - 31 July, 1997 ..................................................

AG43/96

11/12/96

77

86

PNM Painting Contractors
Industrial Agreement

Whole of State

30 Mar., 1998 - 31 Oct., 1999 .................................................

AG50/98

2/6/98

78

2307

Polarcup Australia – Perth
Enterprise Agreement
1999

Polarcup Australia
Bayswater

1 July, 1999 – 30 June, 2001 ...................................................

AG125/99

4/10/99

79

2948

Police (Commissioned
Officers) Industrial
Agreement

Whole of State

1 July, 1976 to 30 June, 1977 ..................................................

AG49/76

22/10/76

56

1761

Poniris Painting
Industrial Agreement

Poniris Painting Pty Ltd

1 Aug., 1995 - 31 July 1997 ....................................................

AG159/95

10/10/95

75

3004

Port Hedland Port
Authority Port Marine
Officers Industrial
Agreement 1993

All Port Control
Officers employed
by Port Hedland
Port Authority

21 Jan., 1994 - 20 Jan., 1995 ..................................................

AG92/93

27/1/93

74

248

Port-Villa Demolition
Industrial Agreement

Whole of State

21 Oct, 1998 - 31 Oct, 1999 ....................................................

AG231/98

17/12/98

79

191

Portvilla Pty Ltd
Industrial Agreement
1996

Portvilla Pty Ltd

29 May, 1996 - 31 July, 1997 ..................................................

AG151/96

5/7/96

76

2729

Portvilla
Industrial Agreement

Whole of State

6 Oct., 1997 - 31 Oct., 1999 ....................................................

AG342/97

10/2/98

78

916

Precise Drilling & Sawing/
BLPPU Collective
Agreement 1999
Premier Coal Development
Project Agreement

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG253/99

8/3/00

80

1267

United Construction,
Collie

1/7/97 - Completion of Project ................................................

AG226/97

30/9/97

77

2642

(107)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AGREEMENTS IN FORCE—continued
Area
Governed

Title
Presbyterian Ladies’ College
(Enterprise Bargaining
Agreement 1999
(Replaces AG127/98)

Whole of State

Presto Construction
Industrial Agreement

Date of
Operation

No. of
Agreement

1 Jan., 1999 – 31 Dec., 2000 ...................................................
No. 882/2001 (Presbyterian Ladies College and Independent
Schools Salaried Officers Association of Western Australia,
Industrial Union of Workers ceased to be party to the ..........
Agreement .............................................................................

AG168/99

Presto Construction
Pty Ltd

19 Dec., 1995 - 31 July, 1997 .................................................

Presto Scaffolding
Industrial Agreement

Presto Constructions
Pty Ltd t/a Presto
Scaffolding

Princess Margaret
Hospital for Children
Patrol Officers
Agreement

Date
Delivered

Reference
Vol.
Page

15/11/99

79

3662

23/05/01,
24/05/01

81
81

1386
1386

AG333/95

24/6/96

76

2350

21 Nov., 1994 - 20 Nov., 1996 ................................................

AG149/94

21/11/94

75

111

Patrol Officers
employed by Board
of Management
Princess Margaret
Hospital for
Children

25 Aug., 1993 ..........................................................................

AG54/93

10/11/93

73

2964

Printing (Community
Newspaper Group)
Production Employees
(Enterprise Bargaining)
Agreement 1999
(Replaces Agreements
No. AG96/97,
No. AG251/1995,
No. AG65/1993,
No. AG14/1993)

Perth

1 Mar, 1999 - 29 Feb, 2002 .....................................................

AG70/99

25/5/99

79

1666

Printing (Institute of
Technology –
(Apprentices) Industrial
Agreement

Metropolitan Area

15 April, 1969 to 14 April, 1972 .............................................

AG1/69

15/4/69

49

324

Professional Ceilings
Services/BLPPU Collective
Agreement 2000

Whole of State

14 Dec., 2000 – 1 Nov., 2002 .................................................

AG215/00

14/12/00

81

173

Professional Ceiling
Services Wall and Ceiling
Industrial Agreement

Whole of State

3 Oct., 1996 - 31 July, 1997 ....................................................

AG73/96

3/10/96

76

4223

Professional Ceilings
Services Wall and Ceiling
Industrial Agreement

Whole of State

13 March, 1998 – 31 Oct., 1999 .............................................

AG45/98

30/9/98

78

3701

Project Tile Fixing
Industrial Agreement

Project Tile Fixing Pty Ltd

15 Sept., 1995 - 31 July, 1997 .................................................

AG194/95

10/10/95

75

3005

Project Tile
Fixing Industrial
Agreement

Whole of State

1 Aug., 1997 – 31 July, 1999 ..................................................
No. 915/2001 (Project Tile Fixing ceased to be party
to the Agreement) ..................................................................

AG150/97

9/10/98

78

4051

28/05/01

81

1386

Projek Demolition
Industrial Agreement

Gemgrove Holdings t/a
Projek Demolition

19 June, 1995 - 18 June, 1997 ................................................

AG103/95

21/7/95

75

2375

Prok Group Enterprise
Bargaining Industrial
Agreement 1999
(Cancels previous Prok
Group … Agreements No. AG40/99.
For prior details, see
Vol. 79, Part 2)

Bayswater Manufacturing
Facility

1 Oct., 1999 – 30 Sept., 2000 ..................................................
Order No. AG221/99 (Amending Order cancelling Order
dated 29/3/00) ........................................................................

AG221/99

29/3/00

80

1565

…

3/4/00

80

1984

Pro Pumps/BLPPU
Collective Agreement
1999

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG242/99

8/3/00

80

1272

PVS/Aquarius Cards
and Gifts Jobskills Retail
Agreement

Jobskills Trainees
employed by Aquarius
Cards and Gifts

1 Dec., 1994 - 30 Nov., 1995 ..................................................

AG200/95

13/11/95

75

3224

PVS/Auto Services/
Jobskills Agreement

Professional Vocational
Services BP Sorrento,
Checkpoint Undercar
Parts, Regent Motors P/L,
Solo Bayswater, Prestige
Automotive Pty Ltd,
Exhaust Torque, Caltex
Malaga, Ultratune Morley,
Marmion Marine, Tuff
Tyre Supplies, TM
Mechanical Repairs,
Garling Street Automotive,
Byford Tyrepower

1 Jan., 1996 - 1 June, 1997 ......................................................

AG111/96

18/6/96

76

2352

PVS/Auto Services/
Jobskills Agreement

Professional Vocational
Services Jobskill
Trainees at Head Torque

1 Jan., 1996 - 30 June, 1997 ....................................................

AG159/96

23/7/96

76

3691

PVS/Auto Services/
Jobskills Agreement

Professional Vocational
Services, Jobskill
employees at Southern
Cross Petroleum WA

1 Jan., 1996 - 30 June, 1997 ....................................................

AG158/96

23/7/96

76

3693

PVS/AUTO
SERVICES/JOBSKILLS
Agreement

PVS Jobskills Trainees
employed by Auto
Services industry

14 Nov., 1995 - 13 May, 1995 ................................................

AG283/95

21/11/95

75

3225

PVS/AUTO/
SERVICES/JOBSKILLS
Agreement

Whole of State

1 Jan., 1996 - 30 June, 1997 ....................................................

AG336/95

17/1/96

78

2311

PVS/Auto Services
Jobskills Agreement 1996

Whole of State

1 Jan., 1996 - 31 June., 1998 ..................................................

AG4/96

1/2/96

77

3382

Printing (University
of W.A. - Apprentices)
Agreement No. AG6/1968.
(Cancelled 80WAIG192.
For prior details, see
Vol. 79, Part 2)
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PVS/Boutique Consolidated Pty Ltd Jobskills
Retail Agreement

Whole of State

11 July, 1994 - 10 July, 1995 ..................................................

AG69/94

29/7/94

74

1912

PVS/Desert Designs
Jobskills Retail
Agreement

Jobskills Trainees
employed by Desert
Designs

1 Dec., 1994 - 30 Nov., 1995 ..................................................

AG203/95

13/11/95

75

3226

PVS/Fabric Warehouse
Jobskills Retail
Agreement

Jobskills Trainees
employed by Fabric
Warehouse

1 Dec., 1994 - 30 Nov., 1995 ..................................................

AG197/95

14/11/95

75

3227

PVS/Gardner Electronics
Jobskills Retail Agreement

Jobskills Trainees
employed by Gardner
Electronics

1 Dec., 1994 - 30 Nov., 1995 ..................................................

AG205/95

14/11/95

75

3229

PVS/Jacksons Drawing
Supplies Pty Limited
Jobskills Retail
Agreement

Jobskills Trainees
employed by Jacksons
Drawing Supplies Pty
Limited

1 Dec., 1994 - 30 Nov., 1995 ..................................................

AG202/95

13/11/95

75

3230

PVS/Peppermint Tree
Jobskills Retail Agreement

Jobskills Trainees
employed by
Peppermint Tree

1 Dec., 1994 - 30 Nov., 1995 ..................................................

AG204/95

14/11/95

75

3231

PVS/Poolmart Jobskills
Retail Agreement

Jobskills Trainees
employed by Poolmart

1 Dec., 1994 - 30 Nov., 1995 ..................................................

AG206/95

13/11/95

75

3232

PVS/Prints and Presence
Jobskills Retail Agreement

Jobskills Trainees
employed by Prints
and Presence

1 Dec., 1994 - 30 Nov., 1995 ..................................................

AG198/95

14/11/95

75

3233

PVS/Repco Auto Parts
Jobskills Retail
Agreement

Jobskills Trainees
employed by Repco
Auto Parts

1 Dec., 1994 - 30 Nov., 1995 ..................................................

AG201/95

13/11/95

75

3235

PVS/Silkside Pty Ltd
Jobskills Retail
Agreement

Whole of State

15 Aug., 1994 - 14 Aug., 1995 ................................................

AG98/94

23/9/94

74

2355

PVS/Skyjack Jobskills
Retail Agreement

Jobskills Trainees
employed by Skyjack

1 Dec., 1994 - 30 Nov., 1995 ..................................................

AG196/95

14/11/95

75

3236

PVS/Sportsgirl
Sportscraft Group
Jobskills Retail
Agreement

Jobskills Trainees
employed by
Sportsgirl/Sportcraft
Group

1 Dec., 1994 - 30 Nov., 1995 ..................................................

AG199/95

14/11/95

75

3237

PVS/Suzanne Grae
Corporation Pty Ltd
Jobskills Retail
Agreement

Whole of State

15 Aug., 1994 - 14 Aug., 1995 ................................................

AG99/94

23/9/94

74

2356

PVS/Universal Retailers
Pty Ltd Jobskills
Retail Agreement

Whole of State

10 Oct., 1994 - 9 Oct., 1995 ....................................................

AG150/94

30/11/94

74

2995

PVS/Worths Pty Ltd
Jobskills Retail
Agreement

Whole of State

11 July, 1994 - 10 July, 1995 ..................................................

AG68/94

29/7/94

74

1914

PWD Construction Pty
Ltd Bricklaying Industrial
Agreement

PWD Construction Pty
Ltd

7 Sept., 1995 - 31 July, 1997 ...................................................

AG126/95

7/9/95

75

2786

PWD Construction/BLPPU
and the CMETU Collective Agreement 1999
(Cancels previous PWD
Construction … Agreements No. AG77/1995
& No. AG205/97.
For prior details, see
Vol. 79, Part 2)
Quake Holdings
Industrial Agreement
Quake Holdings
Industrial Agreement
Quake Holdings Pty Ltd/
BLPPU and the CMETU
Collective Agreement
2000
(Replaces and Cancels
previous Quake Holdings
… Agreement
No. AG202/1997.
For prior details, see
Vol. 80, Part 1)
Quality Assured Projects
Industrial Agreement

Whole of State

1 Nov. 1999 – 1 Nov. 2002 .....................................................

AG194/99

25/2/00

80

577

Quake Holdings Pty
Ltd
Quake Holdings Pty
Ltd
Whole of State

6 Dec., 1994 - 31 July, 1995 ...................................................

AG183/94

29/12/94

75

113

8 Sept., 1995 - 31 July, 1997 ...................................................

AG152/95

10/10/95

75

3007

6 Sept., 2000 – 1 Nov., 2002 ...................................................

AG218/00

31/10/00

80

5080

21 Mar., 1996 - 31 July, 1997 .................................................
No. 819/2001 (Quality Assured Projects ceased to be party
to the Agreement) ..................................................................
1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG92/96

21/6/96

76

2354

...
AG152/00

14/05/01
11/07/00

81
81

1387
550

Dirk Spelt t/a Quality
Assured Projects

Quality Assured Projects/
BLPPU and the CMETU
Collective Agreement 2000
(Replaces previous Quality
Assured … Agreement
No. AG 264/19997.
For prior details, see
Vol. 80, Part 2))

Whole of State

Quality Waterproofing
Services (WA)
Industrial Agreement

Maraglen Pty Ltd t/a
Quality Waterproofing
Services (WA)

19 Sept., 1995 - 31 July, 1997 .................................................

AG231/95

22/11/95

76

132

Quickfix Reinforcing/
BLPPU and the CMETU
Collective Agreement 1999
(Cancels previous Quickfix
Reinforcing … Agreements No. AG39/1996 &
No. AG152/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2000 ...................................................

AG235/99

8/3/00

80

1276
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Quintilian School
(Enterprise Bargaining)
Agreement 2000
(Cancels previous
Quintilian School …
Agreement
No. AG140/1997.
For prior details, see
Vol. 80, Part 2)

Whole of State

7 Aug., 2000 – 31 Aug., 2002 .................................................

AG250/00

12/12/00

81

178

RAC – Assistance Centre
Enterprise Agreement 2000
(Cancels previous RAC
Assistance … Agreement
No. AG176/1998.
For prior details, see
Vol. 80, Part 2)

Royal Automobile
Club of WA (Inc.)

29 Dec., 2000 – 1 Aug., 2002 .................................................

AG259/00

29/12/00

81

182

R.A.C. of WA
(Inc.) Fleet Maintenance
Workshop Enterprise
Bargaining Agreement
1997 - The

Whole of State

1 Aug., 1997 - 31 July., 1998 ..................................................

AG323/97

28/11/97

77

3387

R.A.C. Glass and Security
Services Pty Ltd Enterprise
Bargaining Agreement
1998

Whole of State

30 June, 1998 – 30 June, 2000 ................................................

AG185/98

24/11/98

78

4647

RAC (WA) Redundancy
Agreement
(Cancels previous RAC
(WA) … Agreements
No. AG263/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

20 Mar., 2000 – 31 Dec., 2000 ................................................

AG164/99

20/3/00

80

1568

Radiator Repair Industry
Youth Traineeship Agreement

Whole of State

7 June, 1990 to 6 June, 1991 ...................................................

AG16/89

7/6/90

70

2185

Railway Wages Grades
Long Service Agreement,
1976

Workers employed by
W.A. Government
Railways Commission

1 Aug., 1976 to 31 July, 1977 .................................................

AG57/76

10/1/77

57

205

Ralph M. Lee (WA) Pty Ltd
Enterprise Bargaining
Agreement 1994

Whole of State

1 Aug., 1994 - 31 Dec., 1995 ..................................................

AG117/94

26/10/95

74

2682

Ralph M. Lee (WA) Pty Ltd
Enterprise Bargaining
Agreement 1996

Ralph M Lee (WA)
Pty Ltd

1 Jan., 1996 - 31 Dec., 1997 ...................................................

AG128/96

29/5/96

76

1903

Ralph M Lee Pty
Ltd (Maintenance
Operations) Port Hedland
Enterprise Bargaining
Agreement 1997

BHP Iron Ore Facility

1 Nov., 1996 - 31 Oct., 1998 ...................................................

AG58/97

4/3/97

77

673

Ram Demolition
Industrial Agreement

R. Tanner and M.
Vlasich t/a Ram
Demolition

13 June, 1995 - 12 June, 1997 ................................................

AG99/95

21/7/95

75

2377

Rama Concrete/BLPPU
and the CMETU Collective Agreement 2000
(Cancels previous Agreement No. AG68/99.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG109/00

19/5/00

80

2657

Ram Jet Concrete
Pumping/BLPPU
Collective Agreement
2000

State of WA

7 July, 2000 – 1 Nov., 2002 ....................................................

AG184/00

7/8/00

80

3255

Ramsar Industrial
Agreement

Ramsar Pty Ltd

4 Nov., 1994 - 31 July, 1995 ...................................................

AG147/94

4/11/94

75

114

Rand Cold Storage
Enterprise Bargaining
Agreement 1999

Kewdale

23 Dec., 1999 – 1 Aug., 2002 .................................................

AG171/99

23/12/99

80

147

Rand National
Transport Enterprise
Bargaining
Agreement 1996

Whole of State

26 Sept., 1996 - 1 Aug., 1997 .................................................

AG229/96

26/9/96

76

4228

Rand National
Transport Enterprise
Bargaining Agreement

Whole of State

18 Sept., 1997 - 1 Aug., 1998 .................................................

AG182/97

2/10/97

77

2646

Rapid Metal Developments Enterprise Bargaining Agreement 1999
(Replaces AG165/97)

Whole of State

1 July., 1999 - 30 June., 2001 .................................................

AG127/99

6/10/99

79

3322

Raptor Demolition/BLPPU
Collective Agreement 1999
(Cancels previous Raptor
Commercial … Agreement
No. AG299/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG254/99

8/3/00

80

1282

R Bayley Electrical
Industrial Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG234/97

21/5/98

78

2312

R & C Rossi Industrial
Agreement

P. Rossi t/a
R & C Rossi

15 Sept., 1995 - 31 July, 1995 .................................................

AG186/95

10/10/95

75

3008

RCR Engineering
Enterprise Agreement

Key Investments
T/A RCR Engineering

5 Aug., 1994 - 4 Aug., 1995 ....................................................

AG74/94

11/8/94

74

2123

RCR Engineering
Ltd (Bunbury Operations)
Enterprise Agreement 1996

Whole of State

20 Dec., 1996 - February 1998 ...............................................

AG319/96

31/12/96

77

88
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RCR Tomlinson Ltd
(Bunbury Operations)
Enterprise Agreement
1999

Bunbury

5 Feb., 1999 – 4 Feb., 2001 .....................................................

AG20/99

22/2/99

79

791

RCR Tomlinson Ltd (Perth
Engineering) Enterprise
Agreement 1998
(Cancels AG231/1996.
For prior details, see
Vol.78, Part 1)

Whole of State

2 June, 1998 – 1 June, 2000 ....................................................

AG95/98

13/8/98

78

3451

RCR Tomlinson Ltd
(Perth Foundry)
Enterprise Agreement
1998 (Amending Order)
(Cancels previous
RCR Tomlinson …
Agreement No. AG253/98
Published at
Vol. 79WAIG526
dated 18/1/99)

Perth

13 Nov., 1998 – 12 Nov., 2000 ...............................................

AG253/98

10/2/99

79

798

Reads Riggers and Erectors/
BLPPU and the CMETU
Collective Agreement 2000

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG209/00

11/9/00

80

4770

Readymix Albany Quarry
(Enterprise Bargaining)
Consent Agreement 1994

Employees of CSR
Limited t/a The
Readymix Group
connected with
hard rock quarry
operations, Albany

1 Apr., 1994 - 31 Mar., 1995 ...................................................

AG37/94

22/12/94

75

115

The Readymix Gosnells
Quarry (Enterprise
Bargaining) Agreement
1993

The Readymix Group
Hardrock Quarry
Operations, Gosnells

5 April, 1993 - 31 Dec., 1993 ..................................................

AG15/93

12/5/93

73

1265

The Readymix Gosnells
Quarry and Central
Workshops (Enterprise
Bargaining) Consent
Agreement 1995
(Replaces The Readymix
Gosnells Quarry …
Agreement 1994
See Vol 75, Part 1)

CSR Limited t/a The
Readymix Group

1 Nov., 1995 - 31 Oct., 1997 ...................................................

AG26/96

23/2/1996

76

691

The Readymix (Mandurah
and Gosnells) Transport,
(Enterprise Bargaining)
Agreement 1995
(Replaces The Readymix
Gosnells Transport, …
Agreement 1994
See Vol 75, Part 1)

CSR Limited t/a
The Readymix Group

7 Apr., 1995 - 6 Apr., 1996 ......................................................

AG143/95

5/10/95

75

2787

Readymix Jandakot
International Agreement
(Replaces AG18/1994)

Whole of State

11 Dec., 1997 – 10 Dec., 1999 ................................................

AG67/98

30/7/98

78

3711

The Readymix Metropolitan
Concrete (Enterprise Bargaining) Consent Agreement 1993

The Readymix Group

22 Dec., 1993 - 21 Dec., 1994 ................................................

AG87/93

24/12/93

74

95

The Readymix Port Hedland
Concrete Plant (Enterprise
Bargaining Agreement 1996

Port Hedland

12 Dec., 1996- 11 Dec., 1997 .................................................

AG102/97

20/6/97

77

1705

Readymix Quarries
Gosnells Operations 1995
Redundancy Agreement

CSR Limited t/a The
Readymix Group
ACN 00 0001 276

24 Nov., 1995 - 23 Nov., 1998 ................................................

AG273/95

24/11/95

76

134

RED AUSTRALIA
EQUIPMENT PTY LTD
Perth Branch Industrial
Agreement 1998

Whole of State

18 July, 1998 – 17 July, 1999 ..................................................

AG40/98

20/7/98

78

3242

Redundancy Due to ANI
Bradken South Fremantle
Plant Closure Agreement

ANI Bradken, South
Fremantle Plant and
directly affected are

29 May., 1997- Closure ...........................................................

AG103/97

29/5/97

77

1461

Reeves Steel Fabrication/
BLPPU and the CMETU
Collective Agreement
2000

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG113/00

19/5/00

80

2663

Regent College Inc
(Enterprise Bargaining
Agreement) 1999

Whole of State

1 Jan., 1999 – 31 Dec., 1999 ...................................................

AG162/99

16/11/99

79

3665

Regent Masonary
Industrial Agreement

Whole of State

11 Oct., 1996 - 31 July., 1997 .................................................

AG284/96

26/3/97

77

937

Reguero Contracting/BLPPU
and the CMETU Collective
Agreement 2000

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG94/00

19/5/00

80

2668

Reo Craft Industrial
Agreement

M. Hoppa t/a Reo Craft

11 Sept., 1995 - 31 July, 1997 .................................................

AG 218/95

22/11/95

76

134

Reo Craft/BLPPU
and the CMETU Collective
Agreement 2000
(Replaces Agreement
No. AG 29/98)

Whole of State

1 Nov., 1999 - 1 Nov, 2002 .....................................................

AG 150/00

11/07/00

81

556

Retail Food Establishment
Employees Agreement 1992

Whole of State

11 Dec., 1992 - 10 Feb., 1993 (Includes 2nd Structural .........
Efficiency Principle 1989 Wage Adjustment and State
Wage Case June 1991 Wage Adjustment)
Amended –
Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .........

AG15/92

11/12/92

73

86

…

1/8/00

80

3153
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1/11/91

71

2801

Retail Food Services
Employees Agreement

Whole of State

1 Nov., 1991 ............................................................................
Amended Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .........

AG10/91
…

1/8/00

80

3153

Ric’s Painting Service/
BLPPU and the CMETU
Collective Agreement
2000
(Cancels previous Ric
Painting … Agreement
No. AG270/98.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG115/00

19/5/00

80

2674

Righton Roofing &
Water Management
Industrial Agreement

Ray Righton t/a Righton
Roofing & Water
Management

12 Sept., 1995 - 31 July, 1997 .................................................

AG221/95

20/3/96

76

1005

River Rooster
Australia Agreement

Whole of State

13 Jan., 1997 - 12 Apr., 1997 ..................................................

AG266/96

31/1/97

77

393

River Rooster Boulder,
SDA Enterprise
Agreement 1998
(Replaces AG273/96)

Boulder

11 June, 1999 – 30 June, 2000 ................................................

AG86/99

11/6/99

79

1982

River Rooster Bridgetown
Agreement No. AG272/96

River Rooster Bridgetown

23 Dec., 1996 - 23 Mar., 1997 ................................................

AG272/96

23/12/96

77

101

River Rooster Bridgetown,
SDA Enterprise Agreement
1998

Whole of State

8 Oct., 1998 – 1 July, 2000 .....................................................

AG108/98

8/10/98

78

4055

River Rooster Broome
Agreement No. AG271/96

River Rooster Broome

23 Dec., 1996 - 23 Mar., 1997 ................................................

AG271/96

23/12/96

77

109

River Rooster Bunbury
Agreement No. AG263/96

River Rooster Bunbury

23 Dec., 1996 - 23 Mar., 1997 ................................................

AG264/96

23/12/96

77

125

River Rooster Busselton/
Dunsborough Agreement
No. AG285/1996

River Rooster Busselton
& River Rooster
Dunsborough

23 Dec., 1996 - 23 Mar., 1997 ................................................

AG285/96

23/12/96

77

117

River Rooster Carnarvon
Agreement No. AG270/96

River Rooster Carnarvon

23 Dec., 1996 - 23 Mar., 1997 ................................................

AG270/96

23/12/96

77

133

River Rooster Coolbellup,
SDA Enterprise Agreement
1998

Whole of State

8 Oct., 1998 – 1 July, 2000 .....................................................

AG110/98

8/10/98

78

4062

River Rooster Harvey, SDA
Enterprise Agreement
1998

Whole of State

8 Oct., 1998 – 1 July, 2000 .....................................................

AG111/98

8/10/98

78

4069

River Rooster Mandurah,
SDA Enterprise Agreement
1998

Whole of State

8 Oct., 1998 – 1 July, 2000 .....................................................

AG113/98

8/10/98

78

4076

River Rooster Margaret
River Agreement
No. AG269 of 1996

River Rooster Margaret
River

23 Dec., 1996 - 23 Mar., 1997 ................................................

AG269/96

23/12/96

77

141

River Rooster, Margaret
River, SDA Enterprise
Agreement 1998

Whole of State

8 Oct., 1998 – 1 July, 2000 .....................................................

AG114/98

8/10/98

78

4082

River Rooster Merriwa
Agreement No. AG268/96

River Rooster Merriwa

23 Dec., 1996 - 23 Mar., 1997 ................................................

AG268/96

23/12/96

77

149

River Rooster Narrogin
Agreement No. AG265/96

River Rooster Narrogin

23 Dec., 1996 - 23 Mar., 1997 ................................................

AG265/96

23/12/96

77

157

River Rooster Pinjarra
Agreement No. AG267/96

River Rooster Pinjarra

23 Dec., 1996 - 23 Mar., 1997 ................................................

AG267/96

23/12/96

77

165

River Rooster Pinjarra, SDA
Enterprise Agreement
1998

Whole of State

8 Oct., 1998 – 1 July, 2000 .....................................................

AG112/98

8/10/98

78

4090

River Rooster SDA
Enterprise Agreement 1998

Whole of State

8 Oct., 1998 – 1 July, 2000 .....................................................

AG109/98

8/10/98

78

4096

River Rooster Stratton,
SDA Enterprise Agreement
1998
Riverton Engineering
Enterprise Bargaining
Agreement 1998
(Replaces No. AG242/96)
R.M. Harman
Industrial Agreement
Rocket Couriers and the
Transport Workers Union
Enterprise Agreement 1998
Rocla Quarry Products
- Quarries Kewdale
(Enterprise Bargaining)
Agreement 1994
Rokla Pty Ltd
Industrial Agreement
Rockwood Masonry
Industrial Agreement
Rocky Bay Incorporated
Salaried Officers Enterprise Agreement 2000
(Cancels and Replaces
previous Rocky Bay
Incorporated … Agreement
No AG 26/99.
For prior details, see
Vol. 80, Part 2)

Whole of State

8 Oct., 1998 – 1 July, 2000 .....................................................

AG115/98

8/10/98

78

4103

Riverton Engineering
Operations & Kenwick
Operations

1 Sept., 1998 – 31 Aug., 2000 .................................................

AG224/98

20/11/98

78

4652

Whole of State

1 Nov., 1996 - 31 July., 1997 ..................................................

AG94/96

1/11/96

76

4628

Whole of State

14 Aug., 1998 – 13 Aug., 2000 ...............................................

AG84/98

9/10/98

78

4110

Amatek Ltd t/a Rocla
Quarry Products W.A.

19 Jan., 1995 - 18 Jan., 1997 ..................................................

AG201/94

20/1/95

75

388

Rokla Pty Ltd

8 Dec., 1995 - 31 July, 1997 ...................................................

AG323/95

24/6/96

76

2356

Whole of State

21 Oct, 1998 - 31 Oct, 1999 ....................................................

AG237/98

17/12/98

79

194

Whole of State

5 Feb, 2001 - 30 June 2002 .....................................................

AG292/00

5/02/01

81

561
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Roman Catholic
Archbishop of Perth Inc.
Non-Teaching Staff
Enterprise Bargaining
Agreement - The
(Replaces AG287/97)

Whole of State

18 Aug., 1999 – 31 Dec., 1999 ...............................................

AG46/99

18/8/99

79

2420

Roman Catholic
Bishop of Broome
Non-Teaching Staff
Enterprise Bargaining
Agreement 1999 - The
(Replaces AG315/97)

Whole of State

18 Aug., 1999 – 31 Dec., 1999 ...............................................

AG55/99

18/8/99

79

2437

Roman Catholic
Bishop of Bunbury
Non-Teaching Staff
Enterprise Bargaining
Agreement 1999 - The
(Replaces AG310/97)

Whole of State

18 Aug., 1999 – 31 Dec., 1999 ...............................................

AG54/99

18/8/99

79

2453

Roman Catholic
Bishop of Geraldton
Non-Teaching Staff
Enterprise Bargaining
Agreement 1999 - The
(Replaces AG306/97)

Whole of State

18 Aug., 1999 – 31 Dec., 1999 ...............................................

AG53/99

18/8/99

79

2470

Ron Hull Enterprises
Industrial Agreement

Whole of State

17 Mar, 1999 - 31 Oct, 1999 ...................................................

AG52/99

18/5/99

79

1680

Roof Safe Industrial
Agreement

Roof Safe Pty Ltd

18 Sept., 1995 - 31 July, 1997 .................................................

AG232/95

22/11/95

76

135

Roving Crew Partnership
Agreement 1997

Spearwood workshop

2 Aug., 1997 – 2 Aug., 1999 ...................................................

AG90/98

13/11/98

78

4656

Royal Automobile Club
of W.A. (Incorporated)
Enterprise Bargaining
Agreement 1993 - The

Whole of State

26 Feb., 1993 - 31 Dec., 1993 .................................................

AG21/93

17/3/93

73

1024

Royal Automobile Club of
WA (Incorporated) Enterprise Bargaining Agreement (1999 - 2000) - The
(Replaces AG318/96)

Whole of State

1 Jan., 1999 – 31 Dec., 2000 ...................................................

AG284/98

13/4/99

79

1396

Royal Flying Doctor
Services of Australia
RFDS Western Operations
Medical Practitioners
Industrial Agreement 1998

Whole of State

1 July 1998 - 30 June 2003 .....................................................

AG177/99

8/12/98

79

198

Royal WA Institute
for the Blind Employees
Wage Agreement

Persons with disabilities
at the Royal WA
Institute for the
Blind (Inc)

8 Apr., 1997 - 7 Apr., 2000 ......................................................

AG13/97

8/4/97

77

1217

RPS Bricklaying
Industrial Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG197/97

7/10/97

77

2951

S & L Demolition
Industrial Agreement

W. Sanders t/a
S & L Demolition

26 Apr., 1995 - 25 Apr., 1997 .................................................

AG84/95

21/7/95

75

2379

Safe Scaffolding
Industrial Agreement

Safe Scaffold Pty Ltd

20 Oct., 1994 - 20 Oct., 1996 ..................................................

AG129/94

4/11/94

74

2686

Safe Scaffold Scaffolding
Industrial Agreement

Safe Scaffold Pty Ltd

1 July, 1996 - 30 June, 1998 ...................................................

AG181/96

6/9/96

76

4048

Safe Scaffold/BLPPU
Collective Agreement
2000
(Replaces previous Safe
Scaffold … Agreement
No. AG338/97.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 Apr., 2000 – 1 Nov., 2002 ....................................................

AG148/00

29/6/00

80

3011

St Andrew’s Greek Orthodox
Grammer School (Enterprise
Bargaining) Agreement 1997
(Replaces No. AG56/97.
See Vol. 78, Part 1)

St Andrew’s Greek
Orthodox Grammar
School

29 Apr., 1997 - 31 Dec., 1997 .................................................

AG86/97

30/4/97

77

1227

St. John Ambulance
Australia Enterprise
Agreement 1995

St. John Ambulance
Australia WA
Ambulance Service Inc.

5 Mar, 1996 - 30 June, 1997 ...................................................

AG2/96

14/3/96

76

1043

St John Ambulance
Communication Centre
Enterprise Agreement
1994

Whole of State

22 Aug., 1994 - 7 Oct., 1995 ...................................................

AG48/94

29/8/94

74

2146

St John Ambulance
Deputy Superintendents’
Enterprise Agreement
1994

Whole of State

6 May, 1994 - 5 May, 1996 .....................................................

AG50/94

29/8/94

74

2148

St John Ambulance
Association in W.A.
(Inc.) Worker’s
Compensation - Make
Up Pay Agreement

All members of
Miscellaneous
Workers Union
employed by St John
Ambulance
Association in
W.A. (Inc.)

29 Jan., 1987 to 29 Jan., 1988 .................................................

AG7/86

29/1/87

67

349

St John of God Health
Care Bunbury HSOA
Agreement 2000

Whole of State

20 Sept., 1999 – 19 Sept., 2002 ..............................................

AG201/00

20/9/00

80

4776
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St John of God Health
Care Subiaco (HSOA)
Caregiver Agreement
1999
(Replaces and Cancels
St John of God Hospital
… Agreement 1997
No. AG381/97)

Whole of State

4 Nov., 1999 – 30 June, 2001 .................................................

AG161/99

4/11/99

79

3352

St John of God Health Care
Subiaco Maintenance
Agreement 2000
(Replaces previous
St John of God …
Agreement
No. AG228/1998.
For prior details see
Vol. 80, Part 2)

Whole of State

10 Jan., 2001 – 9 Jan., 2003 ....................................................

AG269/00

10/1/01

81

188

St John of God Health
Care Murdoch (HSOA)
Caregiver Agreement 1999
(Cancels & Replaces
St John of God Hospital
… Agreement 1997
No. AG377/97.
See Vol. 79, Part 1)

Whole of State

8 July, 1999 – 7 July 2001 ......................................................

AG130/99

18/8/99

79

2487

St John of God
Hospital, Murdoch
Medical Practitioners
Industrial Agreement 1999
(Replaces AG329/1996)

Murdoch, WA

29 Nov., 1999 – 30 June, 2001 ...............................................

AG 112/99

29/11/99

79

3667

St John of God Hospital
Subiaco (Maintenance)
Agreement 1995

St John of God
Hospital Subiaco
Inc.

15 May, 1995 - 16 Sept., 1996 ................................................

AG34/95

30/5/95

75

1894

St John of God Health Care
Subiaco (HSOA-Pharmacy)
Agreement 2000
(Replaces previous St John
of God … Agreement
No. AG61/1998.
For prior details, see
Vol. 80, Part 1)

St John of God
Health Care,
Subiaco

20 Sept., 2000 – 30 June, 2002 ...............................................

AG202/00

20/9/00

80

4787

St John of God Murdoch
Caregiver Agreement 1994
(Replaced by St
John of God (Hospital
Murdoch (HSOA)
Caregiver Agreement
1995 in sofar as
employees eligible to
be members of HSOA)

Whole of State

1 Jan., 1994 - 31 May, 1995 ....................................................

AG86/93

10/2/94

74

885

St. Mary’s Anglican Girls’
School (Inc.) (Enterprise
Bargaining) Agreement 2000
(Replaces previous St. Mary’s
Anglican … Agreement
No. AG258/98.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Jan., 2000 – 31 Dec., 2001 ...................................................

AG6/00

16/2/00

80

583

Samcon WA
Industrial Agreement

Samcon WA Pty Ltd

22 Nov., 1995 - 31 July, 1997 .................................................

AG296/95

10/1/96

76

371

Sanwell Industrial
Agreement

Whole of State

15 Aug., 1996 - 31 July, 1997 .................................................

AG218/96

25/9/96

76

4238

Sanwell/BLPPU and
the CMETU Collective
Agreement 2000

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG82/00

27/4/00

80

1905

Scaffidi Developments Pty
Ltd Industrial Agreement

Whole of State

4 Aug., 1999 – 31 Oct., 1999 ..................................................

AG135/99

8/10/99

79

3323

Scanwood Industries
Industrial Agreement

Whole of State

4 Sept., 1996 - 31 July, 1997 ...................................................

AG240/96

30/2/97

77

674

Scarboro Painting Service
Domestic and Minor
Industrial Agreement

Scarboro Painting
Services 1992
Pty Ltd WA

1 Mar., 1996 - 31 July, 1997 ...................................................

AG63/96

17/4/96

76

1345

Scarboro Painting
Services Industrial
Agreement

Scarboro Painting
Services 1992 Pty Ltd
t/a Scarboro Painting
Services

15 Sept., 1995 - 31 July, 1997 .................................................

AG179/95

10/10/95

75

3010

Schindler Lifts Australia
Pty Ltd (Western
Australia) Enterprise
Agreement 2000

State of WA

1 July, 2000 – 30 June, 2003 ...................................................

AG256/00

17/1/01

81

566

Schweppes Cottee’s
(Osborne Park) Enterprise Bargaining
Agreement

Schweppes Cottee’s
Osborne Park
manufacturing site

1 Jan., 1994 - 1 Jan., 1996 .......................................................

AG198/94

17/2/95

75

630

Scotch College Administrative and Technical Officers
(Enterprise Bargaining)
Agreement 1996
Scotch College Administrative and Technical
Officers (Enterprise Bargaining) Agreement 2000.
(Replaces previous Scotch
College … Agreement
No. AG25/99.
For prior details, see
Vol. 79, Part 2)

Whole of State

10 Feb., 1997 - 30 Sept., 1997 ................................................

AG335/96

10/2/97

77

676

Whole of State

1 Oct., 1999 – 30 Sept., 2002 ..................................................

AG105/00

3/5/00

80

1909

(114)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AGREEMENTS IN FORCE—continued
Title
Scotch College (Enterprise
Bargaining) Agreement
1995

Area
Governed
Scotch College

Date of
Operation

No. of
Agreement

Date
Delivered

Reference
Vol.
Page

28 July, 1995 - 31 Dec., 1995 .................................................
No. 809/2001 (Scotch College ceased to be party
to the Agreement) ..................................................................
No. 892/2001 (Independent Schools Salaried Officers
Association of Western Australia, Industrial Union of
Workers ceased to be party to the Agreement) ......................

AG87/95

28/7/95

75

2381

…

11/05/01

81

1386

…

24/05/01

81

1387

Scotch College (Enterprise
Bargaining) Agreement
1999.
(Replaces previous Scotch
College … Agreement
No. AG79/98.
For prior details, see
Vol. 79, Part 2)

Scotch College

1 Jan., 1999 – 31 Dec., 2000 ...................................................

AG184/99

16/12/99

80

149

SDA and DWA Jobskills
Number 1 Warehouse Employees’ Agreement, 1996

Whole of State

1 Mar., 1996 - 28 Feb., 1997 ...................................................

AG213/96

23/12/96

77

401

Security Monitoring
Centres (Control Room
Operators) Agreement
1998

Whole of State

1 Feb., 1998 - 31 Jan., 2000 ....................................................

AG32/98

7/4/98

78

1856

Serco Australia Pty Limited
Enterprise Bargaining
Agreement 1997, No. 104/97

Serco Australia Pty
Limited Operations
Belmont

27 Jan., 1997 - 26 Jan., 1998 ..................................................

AG104/97

9/6/97

77

1708

Serco Australia Pty Belmont Enterprise Bargaining Agreement 1998

Belmont, WA

8 Oct., 1998 – 31 April, 1999 .................................................

AG121/98

8/10/98

78

4112

Servite College Council
Inc Non - Teaching Staff
Enterprise Bargaining
Agreement 1999
(Replaces AG314/97)

Whole of State

18 Aug., 1999 – 31 Dec., 1999 ...............................................

AG61/99

18/8/99

79

2501

Shamrock Enterprises
Industrial Agreement

Shamrock Enterprises
Pty Ltd

8 Sept., 1995 - 31 July, 1997 ...................................................

AG148/95

10/10/95

75

3011

Shamrock Enterprises
Industrial Agreement

Whole of State

3 Dec., 1997 - 31 Oct., 1999 ...................................................

AG347/97

10/2/98

78

947

Shire of Albany
Certified Enterprise
Bargaining Agreement
Depot Staff 1997

Whole of State

1 Nov., 1997 - 31 Oct., 1998 ...................................................

AG380/97

25/3/98

78

1324

Shire of Bridgetown
- Greenbushes Enterprise
Agreement 1996

The Shire of Bridgetown Greenbushes (Council)

1 July, 1996 - 30 Jun., 1998 ....................................................

AG302/96

13/12/96

77

173

Shire of Busselton Certified
Enterprise Bargaining
Agreement 1997

Employees employed
by Shire of
Busselton (Council)

12 Dec., 1997 - 11 Dec., 2000 ................................................

AG324/97

5/1/98

78

367

Shire of Collie Enterprise
Bargaining Agreement 1997
(Metal Trades General
Employees)

Shire of Collie

1 July., 1997 - 30 June., 1999 .................................................

AG248/97

5/11/97

77

2954

Shire of Greenough
Maintenance Agreement
1996

Whole of State

1 May, 1996 - 30 Apr., 1998 ...................................................

AG224/96

27/11/96

76

4947

Shire of Swan (Building
Operations) Enterprise
Bargaining Agreement

Middle Swan

2 Sept., 1998 – 1 Sept., 2000 ..................................................

AG102/98

22/9/98

78

3715

Shire of Swan
(Trades) Enterprise
Bargaining Agreement

Municipality’s
Depot on Great
Northern Highway
Middle Swan

18 May, 1998 – 17 May, 2000 ................................................

AG64/98

18/6/98

78

2870

Shop, Distributive and
Allied Employees’ Association of Western Australia
and Perth ITeC Pty Ltd
Jobskills No. 1
Warehousing Employees
Agreement - The

Whole of State

28 June, 1996 - 28 June, 1997 ................................................

AG214/96

30/12/96

77

176

Shop, Distributive and
Allied Employees’
Association of
Western Australia
and PVS Jobskills
No. 1 Retail Employees’
Agreement

Jobskills employees at
Cancer Foundation of
Western Australia Inc,
AJ Nominees Pty Ltd
and Litchford Nominees
t/a Porters Liquor
Applecross, Cassidy
Holdings Pty Ltd t/a
Poolmart Cottesloe and
Thomsons Pty Ltd t/a
Thomsons Perth and
Joondalup

1 Aug., 1995 - 31 July, 1996 ...................................................

AG208/95

13/11/95

75

3238

Shop, Distributive
and Allied Employees’
Association of
Western Australia
and PVS Jobskills
No. 2 Retail Agreement
No. AG258/1995 - The

Whole of State

16 Oct., 1995 - 16 Nov., 1996 .................................................

AG258/95

30/10/96

76

4631

Shop, Distributive
and Allied Employees’
Association of
Western Australia
and PVS Jobskills
No. 3 Retail Employees’
Agreement
No. AG11/1996 - The

Whole of State

16 Oct., 1995 - 16 Nov., 1996 .................................................

AG11/96

30/10/96

76

4632
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Shop Distributive and
Allied Employees’ Association of Western Australia
and PVS Jobskills No. 4
Retail Employees’
Agreement - The

Whole of State

16 Oct., 1995 - 16 Oct., 1997 ..................................................

AG212/96

30/12/96

77

177

Shop Distributive
and Allied Employees
Association of Western
Australia Pizza Hut
Agreement 1998

Whole of State

8 Oct., 1998 – 7 Oct., 2001 .....................................................

AG162/98

8/10/98

78

4113

Shot Crete
Concrete Pumping
Industrial Agreement

Whole of State

8 Sept., 1998 – 31 Oct., 1999 ..................................................

AG183/98

24/11/98

78

4670

Simon - Carves
Electrical Services
Enterprise Agreement
1996

Whole of State

1 July, 1996 - 31 Dec., 1997 ...................................................

AG252/96

4/10/96

76

4240

Simon Carves
Electrical Services
(Maintenance Operations)
Enterprise Bargaining
Agreement 1997

Simon Carves Electrical
Services

1 Nov., 1996 - 1 Nov., 1998 ....................................................

AG108/97

23/5/97

77

1464

Simpson Projects
Industrial Agreement

Greg Simpson t/a
Simpson Projects

8 Nov., 1994 - 31 July, 1995 ...................................................

AG153/94

6/12/94

75

118

Simsmetal Limited
(Production and Maintenance) Enterprise
Bargaining Agreement
(Replaces Simsmetal
Limited … Agreement
No. AG4/1995.
For prior details, see
Vol.78, Part 1)

Operation Spearwood

25 Dec., 1996 - 21 Dec., 1998 ................................................

AG101/97

7/5/97

77

1218

Sisters’ of the Good
Shepherd Inc. NonTeaching Staff
Enterprise Bargaining
Agreement 1999
(Replaces AG211/97)

Whole of State

18 Aug., 1999 – 31 Dec., 1999 ...............................................

AG58/99

18/8/99

79

2518

Sisters of The Holy
Family of Nazareth NonTeaching Staff Enterprise
Bargaining Agreement
1979 - The
(Replaces AG319/97)

Whole of State

18 Aug., 1999 – 31 Dec., 1999 ...............................................

AG57/99

18/8/99

79

2568

Sisters of Mercy
Perth (Amalgamated) Inc.
Non-Teaching Staff
Enterprise Bargaining
Agreement 1999 - The
(Replaces AG308/97)

Whole of State

18 Aug., 1999 – 31 Dec., 1999 ...............................................

AG50/99

18/8/99

79

2534

Sisters of Mercy
West Perth Congregation
Non-Teaching Staff
Enterprise Bargaining
Agreement 1999 - The
(Replaces AG304/97)

Whole of State

18 Aug., 1999 – 31 Dec., 1999 ...............................................

AG51/99

18/8/99

79

2551

SJM Electrical
Enterprise Bargaining
Agreement 1996

Whole of State

1 Jan., 1996 - 31 Dec., 1997 ...................................................

AG55/97

11/4/97

77

1221

SJM Electrical
Enterprise Bargaining
Agreement 1998

Whole of State

1 Jan., 1998 – 31 Dec., 2000 ...................................................

AG119/98

19/10/98

78

4126

Skilled Engineering
Industrial Agreement 1996

Skilled Engineering
Limited

14 Dec., 1995 - 31 July, 1997 .................................................
No. 845/2001 (Skilled Engineering Limited ceased to
be party to the Agreement) ....................................................

AG329/95

10/7/96

76

2731

…

18/05/01

81

1387

Slick Fix/BLPPU and the
CMETU Collective Agreement 2000

State of WA

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG183/00

7/8/00

80

3260

Smith’s Snackfood
Company Limited
(Western Australia)
Enterprise Agreement
1992 - The
(Formerly known as
CCA Snack Foods Pty
Limited (Western
Australia) Enterprise
Agreement 1992

Whole of State

24 Nov., 1992 – 24 Nov., 194 .................................................

AG5/92

7/1/92

73

66

Smith’s Snackfood
Company Limited
(Western Australia)
Enterprise Agreement
2000 - The
(Replaces and Cancels
previous The Smith’s
Snackfood … Agreement
No. AG111/99.
For prior details, see
Vol. 80, Part 1)

Bannister Road,
Canningvale

10 May, 2000 – 9 May, 2002 ..................................................

AG220/00

10/10/00

80

4799

Smorgan ARC Welshpool
Enterprise Bargaining
Agreement 1993

Smorgan ARC Establishment, 100 Welshpool
Road, Welshpool and
Dellamarta Road,
Wanneroo

22 Jan., 1993 - 27 Jan., 1994 ..................................................

AG26/92

24/2/93

73

2044
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Snappy Clean/BLPPU
and the CMETU Collective
Agreement 1999
(Cancels previous Snappy
Clean Industrial Agreements
No. AG160/1995 &
No. AG162/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG218/99

29/3/00

80

1292

Sotico Pty Ltd, Bunbury
Port (Enterprise Bargaining)
Agreement 2000
(Replaces and Cancels
Bunnings Forest Products
Pty Ltd Bunbury Port
EBA No. AG119/1999)

Bunbury Port Operations

13 June, 2000 – 31 Dec., 2000 ................................................

AG153/00

18/10/00

80

5086

Sotico Pty Ltd Enterprise
Agreement 2000
(Replaces and Cancels
Bunnings Forest
Products Pty Ltd Enterprise Agreement 1998
No. AG 285/1998)

South-West Land
Division of Western
Australia

9 Aug., 2000 – 30 June, 2003 .................................................

AG203/00

19/10/00

80

5092

Southcorp Packaging
Gadsden Carton Systems
Inplant Team Bentley WA Enterprise
Agreement 2000

Bentley

5 Jan., 2001 – 30 June 2001 ....................................................

AG290/00

5/1/01

81

200

Southcorp Packaging I.P.D.
Fremantle Enterprise
Agreement 2000
(Replaces previous
Southcorp … Agreement No. AG135/98.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 July, 2000 – 30 June, 2003 ...................................................

AG243/00

1/11/00

80

5101

South East Metropolitan
College of TAFE Engineering Trades’, Enterprise
Bargaining Agreement 1999

South East Metropolitan
College of TAFE

24 Sept., 1999 – 23 Sept., 2001 ..............................................

AG141/99

24/9/99

79

2949

South-East Metropolitan
College Miscellaneous
Workers’ Agreement 1997

South-East Metropolitan
College

17 Oct., 1997 - 16 Oct., 1999 ..................................................

AG275/97

17/10/97

77

3390

South Metropolitan
College of TAFE
Engineering Trades’
Enterprise Bargaining
Agreement 1999

South Metropolitan
College of TAFE

24 Sept., 1999 – 23 Sept., 2001 ..............................................

AG138/99

24/9/99

79

2956

South Metropolitan
College Miscellaneous
Workers’ Agreement 1997

South Metropolitan
College

17 Oct., 1997 - 16 Oct., 1999 ..................................................

AG282/97

17/10//97

77

3396

South Metropolitan Youth
Link (Inc.) Agreement 1997

Whole of State

1 Jan., 1998 - 31 Dec., 1998 ...................................................

AG371/97

3/3/98

78

951

Southern Cross
Electrical Engineering
Pty Ltd Enterprise
Bargaining Agreement
(Replaces Southern Cross
Electrical … Agreement
1994 No. AG119/94.
For prior details, see
Vol. 78, Part 1)

Southern Cross
Electrical Engineering
Pty Ltd (SCEE)

1 Jan., 1996 - 31 Dec., 1997 ...................................................

AG182/96

1/8/96

76

2732

Southern Processors
Ltd (Albany) Enterprise
Agreement 1992

Whole of State

11 Dec., 1992 - 29 July, 1994 .................................................

AG20/92

23/12/92

73

95

South-West Regional
College Miscellaneous
Workers’ Agreement 1997

South-West Regional
College

17 Oct., 1997 - 16 Oct., 1999 ..................................................

AG279/97

17/10/97

77

3402

Spearwood Workshop and
Commercial Services
Employees Enterprise
Partnership Agreement 1996

Spearwood Workshop

7 Dec., 1996 - 7 Dec., 1999 ....................................................

AG253/97

28/10/97

77

2960

SR2 Construction
Project Agreement 1996

Kerman Contracting Pty
Ltd, Lurgi Australia
Pty Ltd, Rico Group
of Companies
Whole of State

29 Aug., 1996 - Completion ....................................................

AG207/96

29/8/96

76

4051

1 Nov., 1999 – 1 Nov. 2002 ....................................................

AG236/99

8/3/00

80

1297

S. Maciqszek t/a
Standre
Yilgarn, Coolgardie,
Broad Arrow, Dundas,
Phillips River,
East Coolgardie,
North Coolgardie,
North-East Coolgardie,
Mount Margaret, East
Murchison, Murchison,
Yalgoo, Peak Hill
and Gascoyne Goldfields and the area
comprised within
the 14th and 26th
parallels of latitude

15 Sept., 1995 - 31 July, 1997 .................................................

AG168/95

10/10/95

75

3014

14 Nov., 1977 to 13 Nov., 1980 ..............................................

AG42/77

21/9/77

57

1782

Stamford Ceremics/
BLPPU Collective
Agreement 1999
(Cancels previous Stamford
Ceramics Industrial Agreement No. AG42/99.
For prior details, see
Vol. 79, Part 2)
Standre Industrial
Agreement
State Batteries
Agreement - The
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State Energy Commission
of Western Australia –
Dispute Settlement
Procedure Agreement

State of WA

1 Aug., 1991 to 31 July, 1994 .................................................

AG4/91

26/6/91

71

1835

State Energy Commission
of Western Australia Corporate Services,
Enterprise Bargaining
Agreement 1994

SECWA - Corporate
Services

24 June, 1994 - 30 June, 1995 ................................................

AG60/94

24/6/94

74

2124

State Energy Commission
of Western Australia
Enterprise Bargaining –
Generation Division
Agreement 1994

Whole of State

2 Oct., 1994 - 30 June, 1995 ...................................................

AG110/94

2/10/94

74

2692

State Energy Commission
Of Western Australia Electricity Supply Division,
Enterprise Bargaining
Agreement 1994

State Energy
Commission of
Western Austra
Supply Division
(SECWA-ESD)

24 June, 1994 - 30 June, 1995 ................................................

AG61/94

24/6/94

74

2129

State Energy Commission
of Western Australia - Gas
Division, Enterprise
Bargaining Agreement
1994

State Energy
Commission of
Western Australia,
Gas Division
(SECWA - GAS)

24 June, 1994 - 30 May, 1995 .................................................

AG62/94

24/6/94

74

2134

State Housing Commission (Homeswest) 1999
Caretakers Enterprise
Bargaining Agreement

Whole of State

2 Aug., 1999 – 1 Aug., 2001 ...................................................

AG108/99

2/8/99

79

3339

State School Teachers’
Union of WA Clerical
Staff Agreement of
1997

Whole of State

9 Aug, 1997 - 8 Aug 1999 .......................................................

AG69/98

16/12/98

79

217

Statewide Demolition
Industrial Agreement

Keyport Pty Ltd t/a
Statewide Demolition

21 June, 1995 - 20 June, 1997 ................................................

AG105/95

21/7/95

75

2383

Stegbar Pty Ltd
(Wangara WA) Enterprise
Agreement 1999
(Cancels AG109/97)

Stegbar Pty Limited
Wangara

1 Feb., 1997 - 31 Jan., 2001 ....................................................

AG149/99

4/11/99

79

3348

Steggles Enterprise
Bargaining Agreement
1995
Steggles Engineering
Site Agreement 1996

Steggles Limited,
Production Centre
Osborne Park
Steggles Limited

1 Oct., 1995 - 31 Mar., 1997 ...................................................

AG59/96

10/4/96

76

1347

1 July, 1996 - 30 June, 1998 ...................................................

AG162/96

2/8/96

76

3710

Steggles Limited
(Maintenance Division)
Enterprise Agreement
1998

Osborne Park

1 July 1998 - 30 June 2000 .....................................................

AG255/98

13/4/99

79

1404

Stiffall Shopfitters
Industrial Agreement
1996

Rely Holdings Pty Ltd
t/a Stiffall Shopfitters

20 May, 1996 - 31 July, 1997 ..................................................

AG167/96

26/7/96

76

2740

Stirling Community
Hospital HSOA
Enterprise Agreement
1998

Stirling Community
Hospital

20 May, 1998 – 30 June, 1999 ................................................

AG39/98

20/5/98

78

2885

Stork Electrical (WA)
Enterprise Agreement

Stork Electrical
Pty Ltd

1 July, 1994 - 31 Dec., 1995 ...................................................

AG25/95

16/3/95

75

923

Stork Electrical Pty
Ltd Enterprise Agreement
1996

Whole of State

1 Jan., 1996 - 31 Dec., 1997 ...................................................

AG251/96

4/10/96

76

4245

Stork ICM Australia
Pty Ltd (Rockingham
Workshop and Operations) Agreement
(Replaces World Services
& Construction Pty Ltd
(Rockingham) Enterprise
Bargaining Agreement
No. AG80/95)

Rockingham

1 Jan., 1998 – 1 July, 1999 ......................................................

AG5/99

1/2/99

79

536

Stork ICM Australia
Pty Ltd (Rockingham
Workshop and Operations) Agreement

Rockingham Workshop
and Operation of Stork
ICM Australia Pty Ltd

1 July, 1999 – 1 July, 2001 ......................................................

AG157/99

4/11/99

79

3365

Straight Edge Formwork/
BLPPU and the CMETU
Collective Agreement
1999
(Replaces previous Straight
Edge Form … Agreements
No. AG174/1996 &
No. AG300/97.
For prior details, see
Vol. 79, Part 2)
Stramit Industries
(Maddington) Western
Australia Enterprise
Agreement 1994

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG208/99

24/3/00

80

1303

Stramit Industries
- Maddington

18 May, 1994 - 17 May, 1996 .................................................
No. 880/2001 (Strammit Industries (Maddington)
Western Australia ceased to be party to the Agreement) .......

AG33/94

24/6/94

74

1739

…

23/05/01

81

1387

Stramit Industries
(Maddington) Western
Australia Enterprise
Bargaining Agreement
1996

Stramit Industries,
Malcolm Road
Maddington

21 May., 1996 - 20 May., 1998 ...............................................
No. 881/2001 (Strammit Industries (Maddington)
Western Australia ceased to be party to the Agreement) .......

AG95/97

12/6/97

77

1709

…

23/05/01

81

1387

Stramit
Industries (Maddington)
Western Australia
Enterprise Bargaining
Agreement

Stramit Industries,
Malcolm Road,
Maddington

21 May, 1998 – 20 May, 2000 ................................................

AG123/98

26/11/98

78

4677
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Stramit Industries
Maddington, Western
Australia Enterprise
Bargaining Agreement
1996

Stramit Industries
Maddington

21 May., 1996 - 20 May., 1998 ...............................................

AG70/97

8/4/97

77

1233

Stramit
Industries Maddington,
Western Australia
Enterprise Bargaining
Agreement 1998

Stramit Industries,
Malcolm Road
and Alloa Street,
Maddington

21 May, 1998 – 20 May, 2000 ................................................

AG181/98

20/11/98

78

4673

Streamline Industries
Industrial Agreement

Whole of State

18 Sept., 1997 - 31 Oct., 1999 ................................................

AG255/97

2/6/98

78

2409

Stream Tiling
Industrial Agreement

Estmount Holdings Pty
Ltd t/a Stream Tiling

15 Sept., 1995 - 31 July, 1997 .................................................

AG193/95

10/10/95

75

3016

Structural Marine
Enterprise Bargaining
Industrial Agreement
1999
(Cancels AG51/1994
and AG101/1995)

Structural Marine
Pty Ltd, 11 Russell Road
Henderson

1 July, 1999 – 24 May, 2001 ...................................................

AG153/99

4/11/99

79

3370

Structural Marine
Engineering
Enterprise Bargaining
Industrial Agreement
1997

Structural Marine
11 Rusell Road
Henderson

25 May, 1997 - 24 May, 1999 .................................................

AG284/97

10/3/98

78

1348

Structural Systems/ BLPPU
and the CMETU Collective
Agreement 1999
(Cancels previous Structural
Systems … Agreements
No. AG210/1995 &
No. AG293/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG12/00

29/3/00

80

1308

Stylewoods/BLPPU and
the CMETU Collective
Agreement 1999

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG219/99

24/3/00

80

1313

Subiaco Grandstand
Construction Project
Agreement 1994

Multiplex Constructions Pty Ltd
undertaking work at
Subiaco Grandstand
Construction Project
Roberts Road, Subiaco

Commencement - Completion ................................................

AG184/94

22/12/94

75

120

Subiaco Grandstand
Construction Project
(Allcon Steel Construction) Agreement 1994

Allcon Steel Construction at Subiaco
Grandstand Construction Project, Subiaco

Commencement - Completion ................................................

AG39/95

19/4/95

75

1603

Subiaco Grandstand
Construction Project
(Bobrik Constructions)
Agreement 1994

Bobrik Construction
at Subiaco Grandstand
Construction Project,
Subiaco

Commencement - Completion ................................................

AG40/95

19/4/95

75

1606

Subiaco Grandstand
Construction Project
(CASC Formwork Pty
Ltd) Agreement 1994

CASC Formwork Pty Ltd
at Subiaco Grandstand
Project, Subiaco

Commencement - Completion ................................................

AG41/95

19/4/95

75

1609

Subiaco Grandstand
Construction Project
(C & O Constructions)
Agreement 1994

(C & O Constructions)
at Subiaco Grandstand
Construction Project,
Subiaco

Commencement - Completion ................................................

AG42/95

19/4/95

75

1612

Subiaco Grandstand
Construction Project
(Quick Fix) Agreement
1994

Quick Fix at
Subiaco Grandstand
Construction Project,
Subiaco

Commencement - Completion ................................................

AG43/95

19/4/95

75

1616

Subiaco Grandstand
Construction Project
(Vandertang Concrete)
Agreement 1994

Vandertang Concrete
at Subiaco Grandstand
Construction Project,
Subiaco

Commencement - Completion ................................................

AG44/95

19/4/95

75

1619

Summit Ceiling
Industries Industrial
Agreement

Summit Ceiling Industries
Pty Ltd

8 Sept., 1995 - 31 July, 1997 ...................................................

AG154/95

10/10/95

75

3017

Sunason Industrial
Agreement

Sunason Pty Ltd

8 Sept., 1995 - 31 July, 1997 ...................................................

AG150/95

10/10/95

75

3019

Sunason Industrial
Agreement

Whole of State

14 Jan., 1998 - 31 Oct., 1999 ..................................................

AG375/97

7/4/98

78

1858

Sunason P/L/BLPPU
and the CMETU
Collective Agreement
2000
(Replaces previous
Sunason … Agreement
No. AG8/1998)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG207/00

11/9/00

80

4793

Sunlite Australia/BLPPU
and the CMETU Colective Agreement 2000

State of WA

3 Oct., 2000 – 1 Nov., 2002 ....................................................

AG241/00

27/10/00

80

5114

Sunlite Australia
Industrial Agreement

Whole of State

17 Dec., 1997 - 31 Oct., 1999 .................................................

AG363/97

26/2/98

78

955

Supercut/BLPPU Collective
Agreement 2000
(Cancels previous Supercut
Industrial Agreement
No. AG233/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG23/00

18/4/00

80

1911
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Swan Brewery and
Combined Unions (Enterprise Agreement) 1992

The Swan Brewery
Company Limited

1 July, 1992 - 31 Aug., 1994 ...................................................

AG16/92

16/9/92

72

2764

Swan Brewery and
(Utilities Operators)
Enterprise Agreement
1996
(Replaces Swan Brewery
and Construction, Mining,
Energy, Timberyards,
Sawmills and Woodworkers Union of
Australia (Western
Australian Branch)
Agreement 1995
(See Vol.76, Part 1)

Whole of State

1 Sept., 1996 - 28 Feb., 1999 ..................................................

AG338/96

30/1/97

77

409

Swan Brewery Enterprise
Agreement 2000
(Replaces previous
Swan Brewery … Agreement No. AG80/1996.
For prior details, see
Vol. 80, Part 1)

State of WA

1 May, 2000 – 30 Apr., 2003 ...................................................

AG178/00

31/8/00

80

4124

Swan Brewery (Utilities
Operators) Enterprise
Agreement 1999

Whole of State

1 March, 1999 – 1 Sept., 2002 ................................................

AG106/99

14/9/99

79

2963

Swan Christian Education
Association Inc.
(Enterprise Bargaining)
Agreement 1995

Swan Christian Association Inc.
(SCEA)

23 May, 1996 - 30 June, 1996 .................................................

AG124/96

11/6/96

76

1918

Swan Christian Education
Association Inc. (Enterprise
Bargaining) Agreement 2000
(Cancels previous Swan
Christian … Agreement
No. AG238/1998.
For prior details, see
Vol. 80, Part 2)

Whole of State

12 Dec., 2000 – 31 Dec., 2001 ................................................

AG254/00

12/12/00

81

212

Swan Christian Education
Association Inc. NonTeaching (Enterprise
Bargaining)
Agreement 1999

Whole of State

1 Jan., 1999 – 31 Dec., 2000 ...................................................

AG230/99

1/2/00

80

348

Swan Lagging
Industrial Agreement

Whole of State

26 Aug., 1998 – 31 Oct., 1999 ................................................

AG173/98

13/11/98

78

4683

Swan Portland
Cement Ltd, Burswood
Site, Enterprise Bargaining
Agreement 1994

Swan Portland Cement
Limited site, Burswood

23 Mar., 1994 - 30 June, 1995 ................................................

AG40/94

8/6/94

74

1743

Swan Portland Cement Ltd,
Burswood Site, Enterprise
Bargaining Agreement
1995

Swan Portland Cement
(Burswood Site)

1 July, 1995 - 30 June, 1997 ...................................................

AG284/95

28/11/95

75

3252

Swan Portland Cement Ltd,
Burswood Site, (Enterprise
Bargaining Agreement)
Overhead/Mobile Crane
Operators, 1995

Swan Portland Cement
Ltd

8 Mar., 1995 - 30 June, 1995 ..................................................

AG69/95

16/6/95

75

2142

Swan Portland
Cement Ltd Clinker
Grinding Plant
Kwinana Project
Agreement 1996

Swan Portland Cement
Ltd Clinker Grinding
Plant, Kwinana

Commencement - Completion ................................................

AG208/96

25/11/96

76

4969

Swan Portland Cement
Ltd Redundancy
Agreement 1995

Swan Portland Cement
Ltd, Burswood
Operations

1 Jan., 1994 - 1 Jan., 1996 .......................................................

AG33/95

2/5/95

75

1622

Swift Plan Industrial
Agreement

Delta Bay Investments
Pty Ltd t/a Swift
Plan

18 Nov., 1994 - 31 July, 1995 .................................................

AG175/94

6/12/94

75

123

Swiftplan Industrial
Agreement

Delta Bay Investments
Pty Ltd t/a Swift Plan

8 Sept., 1995 - 31 July 1997 ...................................................

AG155/95

10/10/95

75

3020

Swiftplan Industrial
Agreement

Whole of State

25 July 1998 - 31 Oct, 1999 ....................................................

AG155/98

9/4/99

79

1124

Swispec Pty Ltd
Enterprise Bargaining
Agreement 1996

Swispec Pty Ltd

1 May., 1997 - 31 Dec., 1997 ..................................................

AG72/97

13/5/97

77

1480

Syteck/BLPPU Collective Agreement 2000

Whole of State

4 Sept., 2000 – 1 Nov., 2002 ...................................................

AG214/00

31/10/00

80

5119

Talloman Australasian
Meat Industry Employees
Union Enterprise
Agreement, 2000

Derby Industries
Talloman Division,
Lakes Road
Hazelmere WA

24 Oct., 2000 – 30 June, 2003 ................................................

AG107/00

24/10/00

80

5125

T.D.Z. Contracting
Industrial Agreement

Whole of State

16 Sept., 1997 - 31 Oct., 1999 ................................................

AG244/97

21/5/98

78

2413

Tech Fab/BLPPU and
the CMETU Collective
Agreement 1999
(Cancels previous Tech
Fab Industrial Agreements
No. AG28/1996 &
No. AG89/99.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG240/99

8/3/00

80

1319
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Technical Assistant
Survey Traineeship
Agreement 1987

All technical
assistants employed
by employers in
Schedule A

9 June, 1987 to 28 June, 1988 .................................................

AG6/87

18/8/87

67

1547

Telfer Gold Mine
Enterprise Agreement
1993

Area Occupied and
operated upon by
Newcrest Mining
Limited at Telfer

21 Feb., 1994 - 20 Feb., 1996 .................................................

AG2/94

21/2/94

74

601

Terrazzo & Cement
Industrial Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG291/97

3/12/97

77

3426

Terrazzo & Cement
Industrial Agreement

Whole of State

22 Jan., 1998 - 31 Oct., 1999 ..................................................

AG15/98

20/3/98

78

1350

Thermofabrication
Traineeship Agreement
(1997)

Whole of State

14 April., 1997 - 1 July., 1998 .................................................

AG222/97

20/11/97

77

3429

Thermofabrication
Traineeship Agreement

Whole of State

5 March, 1998 – 5 March, 1999 ..............................................

AG68/98

12/8/98

78

3457

Thomson Cleaning
Company Industrial
Agreement

A. Thomson t/a
Thomson Cleaning
Company

26 Sept., 1995 - 31 July, 1997 .................................................

AG242/95

22/11/95

76

138

Tip Top Bakeries
(Canning Vale) Industrial
Agreement

Tip Top Bakeries
(Canning Vale)

24 Mar., 1997 - Cancellation ...................................................

AG82/97

9/4/97

77

3432

TK Scaffold/BLPPU
Collective Agreement 1999
(Cancels previous T.K.
Scaffolding Industrial Agreement No. AG234/99.
For prior details, see
Vol. 79, Part 2)

Whole of State

14 Mar., 2000 – 13 Mar., 2002 ................................................

AG90/00

3/5/00

80

1916

Tom’s Cranes
Industrial Agreement

Whole of State

14 Jan., 1998 - 31 Oct., 1999 ..................................................

AG4/98

30/4/98

78

1849

Total Corrosion
Control (Metal
Workers) Enterprise
Bargaining Agreement
(Replaces No. AG38/93)

Whole of State

1 Mar., 1997 - 28 Feb., 1998 ...................................................

AG259/97

13/1/98

78

710

Total Corrosion
Control Industrial
Agreement
(Cancels AG124/98
delivered 14/9/98)

Whole of State

1 Aug., 1997 – 31 Oct., 1999 ..................................................

AG124/98

25/11/98

78

4687

Total Glass
Industrial Agreement

Whole of State

15 Dec., 1997 - 31 Oct., 1999 .................................................

AG362/97

26/2/98

78

955

Total Tilt-Up
Industrial Agreement

Whole of State

30 Sept., 1998 – 31 Oct., 1999 ...............................................

AG227/98

24/11/98

78

4691

Town of Albany
Outside Workers
(Carpenters and Metal
Trades) Certified
Agreement 1996

Town of Albany Depot

28 Jan., 1997 - 27 Jan., 1999 ..................................................

AG309/96

28/1/97

77

413

Town of Albany (State)
Enterprise Agreement 1997

Town of Albany

15 Nov., 1996 - 16 Nov., 1998 ................................................

AG146/97

27/8/97

77

2962

Town of Kwinana
(WA) Enterprise Agreement 1996 (From Dream
time to Excellence)
(“The Agreement”)

The Council of Kwinana

10 Oct., 1996 - 9 Oct., 1998 ....................................................

AG88/97

28/4/97

77

1236

Tranby College (Enterprise
Bargaining) Agreement 2000

Whole of State

1 Jan., 2000 – 31 Dec., 2000 ...................................................

AG205/99

10/1/00

80

152

Transfield - A.S.I.
(Enterprise Bargaining)
Consent Agreement 1993

Transfield - A.S.I.,
Jervoise Bay
Operations

2 April, 1993 - 24 Oct., 1993 ..................................................

AG9/93

19/4/93

73

1268

Transfield Construction
Pty Ltd WA Division
Workshops (Kwinana)
Enterprise Bargaining
Agreement

Establishment of
Transfield Construction Pty Ltd WA
Division (Kwinana)

2 April, 1993 - 1 Nov., 1993 ...................................................

AG11/93

19/4/93

73

1271

Transfield Construction
Pty Ltd WA Division
Workshops Alcoa
(Kwinana) B-30 Project
Enterprise Bargaining
Agreement

Establishment of
Transfield Construction Pty Ltd WA
Division (Kwinana)
B-30 Project
Construction Site

22 Sept., 1994 - Completion ...................................................

AG151/94

2/12/94

74

2996

Transfield Maintenance
HBI Agreement 2000
(Cancels previous Transfield Maintenance …
Agreement No.AG136/97.
For prior details, see
Vol. 80, Part 1)

Transfield Pty Ltd
Transfield Operations
and Maintenance

12 Oct., 2000 – 30 June, 2003 ................................................
Order No. AG205/2000 (Amending Order cancelling Order
dated 12/10/00) ......................................................................

AG205/00

12/10/00

80

5132

…

14/11/00

80

5449

Transfield Pty Ltd, Transfield
Coatings (WA) Industrial
Agreement 1998
Transport Drivers Tug Boats
(Masters and Engineers Hamersley Iron Ore)
(Cancelled 66WAIG1242)
Trendwest Painting
Industrial Agreement
Trinity Demolition
Industrial Agreement

Whole of State

17 Sept., 1998 – 16 Sept., 2001 ..............................................

AG133/98

20/11/98

78

4695

Radius of 20 miles
from G.P.O. Perth

12 Oct., 1930 to 11 Oct., 1933 ................................................

AG38/30

26/11/30

10

27

8 Sept., 1995 - 31 July, 1997 ...................................................

AG149/95

10/10/95

75

3022

5 Dec., 1995 - 31 July, 1997 ..................................................

AG313/95

10/1/96

76

373

Korima Pty Ltd t/a
Trendwest Painting
Trinity Demolition
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Trinity Building Group/
BLPPU Collective
Agreement 1999
(Cancels previous Trinity
Demolition Industrial
Agreement No. AG208/97)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG220/99

24/3/00

80

1325

Troy Development Corporation Pty Ltd t/a Masterfloors/BLPPU and the
CMETU Collective
Agreement 1999
(Cancels Mastersfloors
Industrial Agreement
No. AG125/98)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG225/99

29/3/00

80

1570

Trustees of the Christian
Brothers in WA Inc. NonTeaching Staff Enterprise
Bargaining Agreement
1999
(Replaces AG313/97)

Whole of State

18 Aug., 1999 – 31 Dec., 1999 ...............................................

AG45/99

18/8/99

79

2588

Trustees of the Marist
Brothers Southern Province
Non-Teaching Staff
Enterprise Bargaining
Agreement 1999
(Replaces AG312/97)

Whole of State

18 Aug., 1999 – 31 Dec., 1999 ...............................................

AG56/99

18/8/99

79

2605

Tubemakers of Australia
Limited, Steel Pipelines, Kwinana (Enterprise Bargaining)
Agreement 1992

Tubemakers of
Australia Limited,
Water, Oil and Gas
Industries Division
Steel Pipelines
Establishment,
Kwinana

5 June, 1992 - 31 Dec., 1992 ..................................................

AG2/92

6/8/92

72

1784

Tubemakers Kwinana
Pipe Plant Joint
Enterprise Development
Agreement

Tubemakers, Kwinana
Pipe Plant

13 April, 1994 - 30 June, 1995 ................................................

AG21/94

13/4/94

74

1259

Tubemakers Kwinana
Pipe Plant Joint
Enterprise Development
Agreement, No AG 139
of 1995

Tubemakers, Kwinana
Pipe Plant

18 Sept., 1995 - 30 June, 1997 ................................................

AG139/95

18/9/95

75

2789

Turbine Components
Australia Pty Ltd
Redundancy Agreement

Turbine Components
Australia Pty Ltd Canning Vale

7 Feb., 1994 .............................................................................

AG29/94

16/5/94

74

1551

Tyco Services
Industrial Agreement

Whole of State

20 Jan, 1998 - 31 Oct, 1999 ....................................................

AG66/99

18/5/99

79

1684

Tyco Water Pty Ltd
ACN 087 415 745
Steel Pipeline Systems,
Kwinana Manufacturing
Joint Enterprise
Development Agreement—
July 1999 to June 2001
(Cancels Tubemakers
Waters, Steel … Agreement No. AG145/97)

Tyco Water Pty Ltd
(Kwinana Manufacturing)

July 1999 – 30 June 2001 ........................................................

AG224/99

29/3/00

80

1576

Ultra Speed Rigging
& Construction Industrial
Agreement

A. Foreman and
M. Fisher t/a Ultra
Speed Rigging &
Construction

14 Sept., 1995 - 31 July, 1997 .................................................

AG213/95

22/11/95

76

140

Ultra Speed
Rigging & Construction
Industrial Agreement

Whole of State

21 Oct., 1997 - 31 Oct., 1999 ..................................................

AG292/97

3/12/97

77

3433

Undercut
Industrial Agreement

Whole of State

17 Feb., 1998 - 31 Oct., 1999 .................................................

AG27/98

30/4/98

78

1853

Unica Industrial
Agreement

John Casal t/a Unica

20 Nov., 1995 - 31 July, 1997 .................................................

AG308/95

10/1/96

76

374

Unica Marble
and Granite
Industrial Agreement

Whole of State

11 Dec., 1997 - 31 Oct., 1999 .................................................

AG358/97

26/2/98

78

955

Unica Tiling/BLPPU
Collective Agreement
2000

State of WA

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG154/00

25/7/00

80

3265

United Construction
Alcoa Kwinana Core
Crew Enterprise
Agreement 1993

United Construction
Pty Ltd - Alcoa
Kwinana Complex

25 Jan., 1994 - 24 Jan., 1995 ..................................................

AG75/93

25/1/94

74

249

United Construction
Alcoa (Kwinana and
Pinjarra Refineries)
Local Service Contracts
Enterprise Bargaining
Agreement 1995

United Construction
Pty Ltd at Alcoa
Refineries, Kwinana
and Pinjarra

13 Apr., 1995 - 25 Jan., 1996 ..................................................

AG56/95

13/4/95

75

1624

Tubemakers Water, Steel
Pipeline Systems, Kwinana
Manufacturing Joint
Enterprise Development Agreement
No. AG145/97
(Cancelled by Tyco Water
Pty Ltd, … Development
Agreement—July 1999 to
June 2001 No. AG224/99)
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United Construction
Alcoa Operations
Local Services Contracts
and Associated Projects
Enterprise Bargaining
Agreement 1996

United Construction
Pty Ltd at Alcoa
Operations

23 Mar., 1996 - 23 Mar., 1998 ................................................

AG117/96

13/5/96

76

1920

United Construction
Alcoa Pinjarra Core Crew
Enterprise Agreement
1993

United Construction
Pty Ltd - Alcoa
Pinjarra Complex

25 Jan., 1994 - 24 Jan., 1995 ..................................................

AG74/93

25/1/94

74

251

United Construction
Argyle Area Maintenance
Agreement 1995

United Construction’s
Argyle Area Maintenance
Operations

15 Dec., 1995 - 14 Dec., 1997 ................................................

AG320/95

15/12/95

76

141

United Construction
Argyle Maintenance Core
Crew Enterprise
Agreement 1993

United Construction
Pty Ltd - Argyle
Diamond Mine
Maintenance

25 Jan., 1994 - 24 Jan., 1995 ..................................................

AG76/93

25/1/94

74

254

United Construction BHP
Petroleum Griffin Venture
Remediation Project
Agreement 1997

Griffin Venture

Commencement - Completion ................................................

AG106/97

22/5/97

77

1484

United Construction
BHP Titanium
Minerals Project
Enterprise Based
Agreement 1996

United Construction
Pty Ltd at BHP
Titanium Minerals
Project, Beenup

20 May, 1996 - 20 Nov., 1996 ................................................

AG84/96

20/5/96

76

1924

United Construction
CBH Project (Geraldton)
Enterprise Agreement
1993

CBH Project (Geraldton)

23 Dec., 1993 - Completion ....................................................

AG81/93

23/12/93

74

98

United Construction
CBH Project (Geraldton
Enterprise Agreement
1994

United Construction
Pty Ltd operations
CBH Geraldton Project

10 Feb., 1994 - Completion .....................................................

C545/93

22/2/94

74

667

United Construction
Coogee Chemicals
Sulphuric Acid
Handling Facility
Enterprise Based
Agreement 1996

United Construction
Pty Ltd at Coogee
Chemicals Sulphuric
Acid Handling
Facility at Kwinana

31 Feb., 1996 - Completion .....................................................

AG76/96

20/5/96

76

1926

United Construction
HIsmelt Maintenance
Core Crew Enterprise
Agreement 1994

HIsmelt Research and
Development Facility,
Kwinana

8 April, 1994 - 7 April, 1995 ...................................................

AG23/94

8/4/94

74

899

United Construction
HIsmelt Maintenance
Core Crew Enterprise
Agreement 1994

United Construction Pty
Pty Ltd

14 Nov., 1995 - 13 Nov., 1996 ................................................

AG282/95

22/11/95

75

3264

United Construction
Kwinana Fabrication
Facilities Ltd
Enterprise Bargaining
Agreement 1996-1997
(Replaces No. AG111/94

United Construction
Pty Ltd at Kwinana
Fabrication Facilities
Operations

22 Mar., 1996 - 22 Mar., 1998 ................................................

AG103/96

8/5/96

76

1928

United Construction
Kwinana Nickel
Refinery Maintenance
Enterprise Based
Agreement 1996

United Construction
Pty Ltd

9 Feb., 1996 - 8 Feb., 1998 .....................................................

AG44/96

20/3/96

76

1047

United Construction
Kwinana Supply
Services Enterprise
Bargaining Agreement
1996

Kwinana Supply
Services Department

22 Sept., 1996 - 22 Mar., 1998 ................................................

AG69/97

19/5/97

77

1487

United Construction
Ord Sugar Mill Maintenance Agreement 1996

United Construction
Pty Ltd at CSR Sugar
Mill, Ord River

12 Aug., 1996 - 30 Sept., 1998 ...............................................

AG176/96

12/8/96

76

4062

United Construction
Pty Ltd (Alcoa Kwinana
B-30 Project) Enterprise
Bargaining Agreement

United Construction
Pty Ltd Alcoa
Kwinana B-30 Project
Construction Site

17 Oct., 1994 - Completion .....................................................

C458/94

18/11/94

74

3043

United Construction
Pty Ltd Enterprise
Agreement for HIsmelt
Services 1996

HIsmelt Research and
Development Facility
at Kwinana

13 Jan., 1997 - 13 Jan., 1999 ..................................................

AG334/96

13/1/97

77

417

United Construction
Pty Ltd Nelson Point
Development Project
(Enterprise Bargaining)
Agreement

Nelson Point Development Project
Port Hedland

4 Jan., 1993 - Completion .......................................................

AG19/93

19/4/93

73

1275

United Construction
Pty Ltd Nelson Point
Development Project
(Enterprise Bargaining)
Agreement Phase II

Whole of State

3 Aug., 1993 - Completion ......................................................

AG37/93

18/8/93

73

2429

United Construction
Supplementary Workforce BP Oil Kwinana
Refinery Enterprise
Bargaining Agreement
1996

United Construction
Pty Ltd in it’s operation
at BP Oil Kwinana
Refinery

1 Apr., 1996 - 1 Apr., 1997 ......................................................

AG153/96

3/7/96

76

2741

United Insulation
Co- Industrial
Agreement

Corso Industries
Pty Ltd t/a United
Insulation Co.

17 Apr., 1996 - 31 July, 1997 ..................................................

AG112/96

10/6/96

76

1931
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United Insulation/
BLPPU and the CMETU
Collective Agreement
2000

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG198/00

6/9/00

80

4130

Unitex Textured
Coating Industrial
Agreement

Iaralia Pty Ltd t/a
Unitex Textural
Coating

24 Apr., 1996 - 31 July, 1996 ..................................................

AG120/96

10/6/96

76

1933

Unistrut
Industrial Agreement

Whole of State

30 Mar., 1998 - 31 Oct., 1999 .................................................

AG54/98

2/6/98

78

2417

Universal Commercial
Cleaning/BLPPU and
the CMETU Collective
Agreement 2000

State of WA

15 Dec., 2000 – 1 Nov., 2002 .................................................

AG287/00

12/1/01

81

579

Universal Commercial
Cleaners Industrial
Agreement

Universal Commercial
Cleaners Pty Ltd (WA)

11 Mar., 1996 - 31 July, 1997 .................................................

AG71/96

17/4/96

76

1348

Universal
Commercial Cleaners
Industrial Agreement

Whole of State

1 Apr., - 1998 - 31 Oct., 1999 .................................................

AG55/98

6/2/98

78

2420

Universal Fasteners
Enterprise Bargaining
Agreement 1996

Universal Fasteners
Canning Vale

1 Apr., 1996 - 31 Mar., 1998 ...................................................

AG178/96

12/8/96

76

4065

Untex Textured
Coating Industrial
Agreement

R. Cole t/a Untex
Textured Coating

12 Sept., 1995 - 31 July, 1997 .................................................

AG233/95

22/11/95

76

141

Utopia Industries Pty Ltd/
BLPPU and the CMETU
Collective Agreement
2000

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG194/00

6/9/00

80

4135

V&L Carlino
Industrial Agreement

Carlino Concreting Pty
Ltd t/a V&L Carlino

13 Sept., 1995 - 31 July, 1997 .................................................

AG222/95

22/11/95

76

143

Valey Bricklaying Industrial
Agreement

Whole of State

10 Feb., 1997 - 31 July., 1997 .................................................

AG51/97

11/4/97

77

1241

Van Den Berg Painting
Co/BLPPU and the
CMETU Collective Agreement 1999
(Cancels previous Van
Den Berg … Agreement
No. AG230/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG256/99

8/3/00

80

1329

Vandertang Concrete
Industrial Agreement

Greeneagles Pty Ltd
t/a Vandertang
Concrete
Vehicle Builders

2 Nov., 1994 - 31 July, 1995 ...................................................

AG144/94

2/11/94

75

124

Vandertang Concrete
Industrial Agreement

Greeneagles Pty Ltd t/a
Vandertang Concrete

10 Aug., 1995 - 31 July, 1997 .................................................

AG140/95

10/10/95

75

3023

Van Diddens Painting
Service Domestic and Minor
Industrial Agreement

Whole of State

23 Feb., 1997 - 31 July, 1997 ..................................................

AG56/96

11/12/96

77

179

Van Leer Australia Pty
Ltd (W.A.) (Enterprise Bargaining)
Consent Agreement 1992

Whole of State
except area occupied
by US Navy of N.W.
Cape

15 June, 1992 - 30 June, 1993 ................................................

AG8/92

24/6/92

72

1542

Van Leer Australia
Pty Limited - Perth
Enterprise Bargaining
Agreement 1997

Whole of State

14 May., 1997 - 14 Nov., 1998 ...............................................

AG163/97

19/8/97

77

2348

Van Leer Australia
Pty Ltd - Perth
Enterprise
Bargaining
Agreement 1998

O’Connor, Perth

14 Nov, 1998 - 14 May 2000 ..................................................

AG278/98

4/2/99

79

543

Van Leer Australia Pty
Limited – Perth Enterprise Bargaining
Agreement 2000

Van Leer Australia
Pty Limited

14 May, 2000 – 14 Aug., 2001 ................................................

AG186/00

7/8/00

80

3270

Vaughan Castings
Enterprise Bargaining
Agreement 1996

Vaughan Castings
19 Russell Road
Henderson WA

1 Jan., 1997 – 31 Dec., 1998 ...................................................

AG374/97

29/6/98

78

2891

Vaughan Castings
Enterprise Bargaining
Agreement 2000

Vaughan Castings
19 Russell Road
Henderson WA 6166

1 Jan, 2000 – 31 Dec., 2001 ....................................................

AG189/00

14/8/00

80

4141

Vax Appliances
Enterprise Bargaining
Agreement 1999
(Replaces Nos. AG136/95
and AG320/96)

Vax Appliances (Australia)
Pty Ltd, Malaga

1 Jan., 1999 – 1 July, 1999 ......................................................

AG82/99

16/6/99

79

2001

Ventara Holdings
Industrial Agreement

Ventara Holdings Pty
Ltd

9 Jan., 1995 - 31 July, 1995 ....................................................
No. 806/2001 (Ventara Holdings Pty Ltd ceased to be party
to the Agreement) ..................................................................

AG6/95

9/2/95

75

639

…

10/05/01

81

1387

27 Oct., 1997 - 26 Oct., 1998 ..................................................
No. 807/2001 (Ventara Holdings Pty Ltd ceased to be party
to the Agreement) ..................................................................

AG214/97

12/11/97

77

3437

…

10/05/01

81

1388

16 Dec., 1997 - 31 Oct., 1999 .................................................
No. 799/2001 (Ventara Holdings Pty Ltd ceased to be party
to the Agreement) ..................................................................

AG367/97

26/2/98

78

955

…

10/05/01

81

1182

Ventara Holdings
Industrial Agreement
Ventara Holdings
Industrial Agreement

Whole of State

Whole of State
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Ventara Holdings Pty Ltd/
BLPPU and the CMETU
Collective Agreement
2000

State of WA

12 July, 2000 – 1 Nov., 2002 ..................................................

AG181/00

7/8/00

80

3272

Vinidex Pty Ltd (Maintenance Section – Perth Site)
Enterprise Bargaining
Agreement 2000
(Replaces Marble and
Granite Expo Industrial
Agreement No. AG30/98)

Vinidex Pty Ltd

1 Aug., 2000 - 31 July, 2002 ...................................................

AG237/00

17/10/00

80

5141

Vinidex Tubemakers
Pty Ltd (Maintenance
Section) Enterprise Bargaining Agreement 1996
(Replaces No. AG84/94

Whole of State

5 Aug., 1996 - 31 July, 1998 ...................................................

AG280/96

29/10/96

76

4634

Vinidex Tubemakers
Pty Ltd (Maintenance
Section-Perth Site)
Enterprise Bargaining
Agreement 1998

Vinidex Tubemakers
Pty Ltd

31 Aug, 1998 - 31 July 2000 ...................................................

AG30/99

4/5/99

79

1408

Vis Formwork
Industrial Agreement

Shire of Swan
Administration
Midland

26 Aug., 1996 - 31 July, 1997 .................................................

AG228/96

21/10/96

76

4636

Vogue Interiors/BLPPU
Collective Agreement 1999
(Cancels previous Vogue
Interiors … Agreement
No. AG91/99.
For prior details, see
Vol. 79, Part 2)

Whole of State

25 Nov., 1999 – 1 Nov., 2002 .................................................

AG210/99

24/3/00

80

1334

Vortech Installation
Pty Ltd Industrial
Agreement

Vortech Installations
Pty Ltd

31 Oct., 1995 - 31 July, 1997 ..................................................

AG288/95

7/12/95

76

144

Vortech
Installations
Industrial Agreement

Whole of State

14 Jan., 1998 - 31 Oct., 1999 ..................................................

AG6/98

20/3/98

78

1354

WACI Wall and Ceiling
Contractors/BLPPU Collective Agreement 2000

Whole of State

24 Oct., 2000 – 1 Nov., 2002 ..................................................

AG265/00

5/12/00

80

5468

Waco Kwikform
Ltd Industrial
Agreement

Whole of State

4 Sept., 1996 - 31 July, 1997 ...................................................

AG243/96

21/10/96

76

4638

WAMMCO International
(Linley Valley) AMIEU
Processing Agreement (1999)

Linley Valley

27 Nov., 1999 – 30 June, 2002 ...............................................

AG179/99

20/3/00

80

1579

WAMMCO International
(Spearwood) AMIEU
Processing Agreement
1999
(Replaces WA Meat
Marketing and the AustraLasian Meat Industry
… Spearwood Employees
Agreement No. AG310/96)

Whole of State

16 Dec., 1999 – 31 Dec., 2001 ................................................

AG5/00

20/3/00

80

1592

Waco Kwikform
Limited Industrial
Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG254/97

14/11/97

77

3440

W.A. Ceiling
Industries Industrial
Agreement

W.A. Ceiling Industries

1 Aug., 1993 - 31 July, 1995 ...................................................

AG10/94

2/6/94

74

1551

WA Ceiling Industries
Subiaco Grandstand
Construction Project
Agreement 1994

WA Ceiling Industries
at Subiaco Grandstand
Construction Project,
Subiaco

Commencement - Completion ................................................

AG72/95

14/6/95

75

2146

WA Ceiling Industries
Wall and Ceiling
Industrial Agreement

Boral Australian
Gypsum Limited t/a
WA Ceiling Industries

24 Apr., 1996 - 31 July, 1997 ..................................................

AG121/96

10/6/96

76

1935

Walsh’s Glass Factory
Enterprise Agreement

Whole of State

AG313/96

3/1/97

77

421

…
AG156/98

7/11/00
15/10/98

80
78

5180
4133

Walsh’s Glass
Industrial Agreement

Factory Premises

31 Oct., 1996 - 31 Dec., 1997 .................................................
No. 1783/2000 (Sandpath Pty Ltd trading as Walsh’s
Glass ceased to be party to the Agreement) ..........................
1 July, 1998 – 31 Oct., 2000 ...................................................

Walsh’s Glass Western
Australian Retailing
Enterprise Agreement
Stage 1
W.A Project
Carpentry Industrial
Agreement

Whole of State

31 Oct., 1996 - 31 Dec., 1997 .................................................

AG314/96

3/1/97

77

425

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG198/97

7/10/97

77

2967

Waratah Wire Products
- Kwinana Wiremill
Performance Improvement
Recognition Payment
System Agreement
(Replaces Waratah Wire
Products - Kwinana Wiremill
Performance Improvement
System Agreement
1992. For prior details,
see Vol.78, Part 1)

Waratah Wire Products
Wiremill, Kwinana

8 Sept., 1993 - 30 May, 1995 ..................................................

AG46/93

23/9/93

73

2688

W.A. Rewind Company
(Western Australia)
Training and Skills
Program (TASK)
Agreement 1994

W.A. Rewind Company
Collingwood Road,
Osborne Park, W.A.

1 Mar., 1994 - 28 Feb., 1995 ...................................................

AG13/94

29/3/94

74

899
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Water Corporation
Agricultural Region Local
Agreement 1998

Whole of State

1 July 1998 – 30 June 1999 .....................................................

AG191/98

4/12/98

78

4710

Water Corporation
Bulk Water & Wastewater
Division Local Agreement
1998.

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG187/98

4/12/98

78

4716

Water Corporation
Carnarvon Business Unit
Local Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG193/98

4/12/98

78

4721

Water Corporation
Commercial Division
Local Agreement 1998
Water Corporation
Construction Branch
Local Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG216/98

4/12/98

78

4725

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG189/98

4/12/98

78

4728

Water Corporation
Contracts and Land
Management Services
Branch Local Agreement
1998.

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG213/98

4/12/98

78

4732

Water Corporation
Corporate Affairs Branch
Local Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG197/98

4/12/98

78

4734

Water Corporation
Corporate Information
Support Branch Local
Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG198/98

4/12/98

78

4737

Water Corporation
Engineering and Contracts
Division Executive Support
Branch Local Agreement
1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG214/98

4/12/98

78

4747

Water Corporation
Engineering and Technical
Services Branch Local
Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG194/98

4/12/98

78

4750

Water Corporation
Environment Branch
Local Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG202/98

4/12/98

78

4754

Water Corporation
Executive Services
Branch Local Agreement
1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG209/98

4/12/98

78

4756

Water Corporation
Executive Support/Human
Resources Planning and
Development Division
Local Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG205/98

4/12/98

78

4760

Water Corporation
Finance and AdminisTration Division Executive
Support Team Local
Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG215/98

4/12/98

78

4764

Water Corporation
Finance and Administration Division Facilities
Management Branch
Local Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG218/98

4/12/98

78

4767

Water Corporation
Finance & Administration
Division, Management
Accounting Branch Local
Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG217/98

4/12/98

78

4769

Water Corporation
Financial Services
Branch Local
Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG219/98

4/12/98

78

4773

Water Corporation
Goldfields Region Local
Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG192/98

4/12/98

78

4777

Water Corporation
Great Southern Region
Local Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG196/98

4/12/98

78

4782

Water Corporation
Human Resources
Branch Local
Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG201/98

4/12/98

78

4786

Water Corporation
Infill Sewerage
Program and the
Project Management
Infill Sewerage Branch
Local Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG212/98

4/12/98

78

4789

Water Corporation
Infrastructure Development Branch Local
Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG199/98

4/12/98

78

4791

Water Corporation
Infrastructure Planning
Branch Local Agreement
1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG203/98

4/12/98

78

4794
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Water Corporation
Interim Agreement 2000
Replaces previous Water
Corporation … Agreements
No. AG 332/1977 &
No. AG 3/2000.
For prior details, see
Vol. 80, Part 2)

Whole of State

1 Feb.2001 – 31 Dec. 2001 .....................................................

AG12/01

1/02/01

81

598

Water Corporation
Land Development
Branch Local Agreement
1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG204/98

4/12/98

78

4798

Water Corporation
Management Review &
Audit Branch Local
Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG207/98

4/12/98

78

4801

Water Corporation
Midwest Region Local
Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG190/98

4/12/98

78

4804

Water Corporation
North West Region
Local Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG195/98

4/12/98

78

4808

Water Corporation
Operations Development
Services Branch Local
Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG208/98

4/12/98

78

4812

Water Corporation
Perth Region Local
Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG188/98

4/12/98

78

4816

Water Corporation
Planning & Development
Division Corporate &
Regulatory Planning Branch
Local Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG200/98

4/12/98

78

4819

Water Corporation
Project Management
Branch Local Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG211/98

4/12/98

78

4822

Water Corporation
Revenue Policy Branch
Local Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG206/98

4/12/98

78

4825

Water Corporation
South West Region
Local Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG186/98

4/12/98

78

4828

Water Corporation
Supply Policy Branch
Local Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG220/98

4/12/98

78

4831

Water Corporation
(Customer Centre,
Customer Services
Division) Local
Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG210/98

4/12/98

78

4741

Watsons Foods,
Metal Trades Enterprise
Agreement 1996

George Weston Foods
Limited (t/a Watsons
Foods - Spearwood WA)

1 Nov., 1995 - 31 Oct., 1997 ...................................................

AG147/96

17/9/96

76

4085

WA Universal Rigging/
BLPPU and the CMETU
Collective Agreement
2000
(Cancels previous WA
Universal Rigging
Industrial Agreements
No. AG321/1995 &
No. AG72/98.
For prior details, see
Vol.79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG25/00

18/4/00

80

1920

WA Waterproofing/BLPPU
Collective Agreement 1999
(Cancels previous Waterproofing Products …
Agreement No. AG189/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG237/99

8/3/00

80

1340

Webforge (WA)
Enterprise Bargaining
Agreement 1996

Webforge (WA)
premises 24 Tennant
Street Welshpool

3 July, 1996 - 30 June, 1998 ...................................................

AG253/96

3/10/96

76

4640

Webforge (WA)
Enterprise Bargaining
Agreement 2000

Webforge (WA),
24,Tennant Street
Western Australia

1 July, 2000 – 30 Sept., 2001 ..................................................

AG275/00

18/12/00

81

215

Weir Engineering
Pty Ltd (WA Operations)
Enterprise Agreement
1996

Weir Engineering Pty
Ltd, Welshpool

1 Apr., 1996 - 30 Mar., 1997 ...................................................

AG196/96

22/8/96

76

4088

Weir Engineering
Pty Ltd Enterprise
Bargaining Agreement

Whole of State

1 Apr., 1997 - 30 Mar., 1999 ...................................................

AG249/97

14/11/97

77

3442

Wembley Cement
Industries (Enterprise
Bargaining) Consent
Agreement

Whole of State

8 Oct., 1993 - 10 Aug., 1994 ...................................................

AG56/93

25/10/93

73

2965

The Wembley Cement
Industries, Gnangara,
Agreement 1995

Wembley Cement
Industries, Gnangara

4 July, 1995 - 3 July, 1997 ......................................................

AG97/95

14/7/95

75

2386
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Wesfarmers Kleenheat
Gas (Metal Trades)
Enterprise Agreement
1995

Wesfarmers Kleenheat
Gas Pty Ltd

Wesfarmers Transport
Limited 1999 Workshop
Enterprise Agreement

Date of
Operation

No. of
Agreement

Date
Delivered

16 Feb., 1996 - 15 Feb., 1997 .................................................

AG47/96

28/3/96

76

1105

Whole of State

1 July, 1999 – 30 June, 2001 ...................................................

AG145/99

4/11/99

79

3372

Wesfarmers Wool Store
Operation Employees
Enterprise Agreement
1994

Wesfarmers Wool Store
Operation - Fremantle

1 Feb., 1994 - 30 June, 1996 ...................................................

AG6/94

2/2/94

74

257

Wesfarmers Wool
Store Operation
Employees Enterprise
Agreement 1996
(Replaces No. AG136/96)

Fremantle

1 July, 1996 - 30 June, 1998 ...................................................

AG245/96

7/10/96

76

4249

Wesfi Manufacturing
Pty Ltd Dardanup
(Wesboard Particleboard
and LPM Division)
Enterprise Bargaining
Agreement 1998

Dardanup

3 Sep, 1998 - 2 Sept 2000 .......................................................

AG260/98

26/2/99

79

804

Wesfi Manufacturing
Pty Ltd MDF
Division Enterprise
Bargaining
Agreement
(CEPU Version)
1998-2000

Whole of State

27 Oct, 1998 - 26 Oct, 2000 ....................................................

AG275/98

26/2/99

79

808

Wesfi Pty Ltd
Particleboard and
Low Pressure Melamine
Manufacturing Divisions
- Dardanup (Enterprise
Bargaining) Agreement
1993

Wesfi Pty Ltd
Particleboard
and Low Pressure
Melamine Manufacturing Divisions,
Dardanup

3 Dec., 1993 - 2 Mar., 1995 ....................................................

AG71/93

3/12/93

73

3412

WESFI PTY LTD
Particleboard and
Low Pressure Melamine
Manufacturing Divisions
- Dardanup (Enterprise
Bargaining) Agreement
1995

Wesfi Pty Ltd
Particleboard
and Low Pressure
Melamine Manufacturing Divisions,
Dardanup

3 Mar., 1995 - 2 Sept., 1996 ....................................................

AG171/95

24/10/95

75

3267

WESFI Manufacturing
Pty Ltd, Dardanup
(Wesboard Particleboard
and LPM Division Enterprise Bargaining
Agreement 1996

Wesfi Manufacturing
Pty Ltd, Dardanup,
Wesboard Particle board
and LPM Division

3 Sept., 1996 - 2 Sept., 1998 ...................................................

AG20/97

12/3/97

77

957

WESFI Manufacturing Pty Ltd
Victoria Park Enterprise
Bargaining Agreement
1998

WESFI Victoria
Park

28 Feb., 1997 – 27 Feb., 1999 .................................................

AG71/98

16/6/98

78

2898

WESFI Manufacturing
Pty Ltd Welshpool
(Weswood MDF
Division - Enterprise
Bargaining) Agreement
1996

Wesfi Pty Ltd,
(Weswood MDF
Division) Welshpool
WA

27 Oct 1996 - 26 Oct., 1998 ....................................................

AG21/97

12/3/97

77

961

Wesley College (Enterprise
Bargaining) Agreement 1998
(Replaces Wesley College
(Enterprise Bargaining)
Agreement 1996
No. AG 66/97.
For prior details, see
Vol.78, Part 1)

Whole of State

29 May, 1998 - 31 Dec., 1999 .................................................

AG81/98

29/5/98

78

2424

Wespine Industries Pty Ltd
(Enterprise Bargaining)
Agreement 1993

Wespine Industries
Pty Ltd, Dardanup
Sawmill Site

8 Nov., 1993 - 7 Nov., 1994 ....................................................

AG66/93

8/11/93

73

3414

WESPINE Industries
Pty Ltd (Enterprise
Bargaining) Agreement
1994

WESPINE Industries
Pty Ltd, Dardanup

23 Sept., 1995 - 30 Sept., 1995 ...............................................

AG172/95

24/10/95

75

3270

The Wespine Industries Pty
Ltd (Dardanup Site)
Enterprise Bargaining
Agreement 1997

Dardanup

9 Sept., 1997 - 8 Sept., 1999 ...................................................

AG181/97

23/9/97

77

2654

Wespine Industries Pty Ltd
Classification
Agreement 1998

Dardanup Site

25 March, 1998 – 24 March, 2003 ..........................................

AG89/98

3/8/98

78

3272

Wespine Industries Pty Ltd
(Dardanup Site) Enterprise
Bargaining Agreement 1999

Dardanup Site

23 Nov., 1999 – 23 May, 2001 ................................................

AG206/99

9/2/00

80

585

West Australian Newspapers
Christmas Agreement 1993

West Australian
Newspapers Limited

1 Nov., 1993 - 1 Jan., 1994 .....................................................

AG82/93

11/1/93

74

98

West Australian Newspapers
(Christmas Agreement) 1999

Whole of State

1 Dec., 1999 – 1 Jan., 2000 .....................................................

AG183/99

23/12/99

80

155

West Australian Newspapers (Enterprise
Bargaining) Agreement
1992
West Australian
Newspaper Clerks
(Enterprise Bargaining)
Agreement 1994

The Establishments
of West Australian
Newspapers

21 Sept., 1992 - 6 July, 1993 ...................................................

AG10/92

30/10/92

72

2559

West Australian
Newspapers Limited

1 June, 1994 - 1 June, 1996 .....................................................

AG66/94

10/4/95

75

1625

(128)

Reference
Vol.
Page

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AGREEMENTS IN FORCE—continued
Title

Area
Governed

Date of
Operation

No. of
Agreement

Date
Delivered

Reference
Vol.
Page

West Australian
Newspapers Clerks
(Enterprise Bargaining)
Agreement 1998
(Replaces No.AG286/96))

Whole of State

1 June, 1998 – 31 May, 2001 ..................................................

AG107/98

4/9/98

78

3728

West Australian Newspapers (Enterprise
Bargaining) Security
Officers and Cleaners
Agreement 1992

Whole of State

22 Dec., 1992 - 21 Dec., 1993 ................................................

AG22/92

14/1/93

73

294

West Australian Newspapers Limited (Enterprise Bargaining)
Security Officers and
Cleaners Agreement 1994

West Australian Newspapers Limited
employees employed
as Cleaners and
Security Officers

1 Jan., 1994 - 31 Dec., 1995 ...................................................

AG106/94

1/2/95

75

394

West Australian Newspapers Limited (Enterprise Bargaining)
Security Officers and
Cleaners Agreement 1995

West Australian Newspapers Limited

1 July., 1995 - 1 July, 1997 .....................................................

AG6/96

3/5/96

76

1366

West Australian Newspapers Ltd (Composing
Room - Redundancy and
Training) Industrial
Agreement 1996

West Australian Newspapers Limited

19 Feb., 1996 - 18 Feb., 1997 .................................................

AG40/96

19/2/96

76

1119

The West Australian
Newspapers Production
Employees (Enterprise
Bargaining) Agreement
1993

West Australian
Newspapers Limited
Establishments

5 July, 1993 - 5 July, 1995 ......................................................

AG44/93

29/10/93

73

2966

West Australian
Newspapers Production
Employees (Enterprise
Bargaining) Agreement
1997

Whole of State

1 Apr., 1997 - 31 Mar., 2000 ...................................................

AG122/97

1/9/97

77

2350

West Australian
Newspapers Production
Employees (Enterprise
Bargaining) Agreement
2000

West Australian
Newspapers Limited

1 Apr., 2000 - 31 Apr., 2003 ...................................................

AG157/00

26/7/97

80

3277

West Australian
Newspapers Production
Bargaining) Agreement
1995

West Australian
Newspapers Limited

1 July, 1995 - 31 Mar., 1997 ...................................................

AG259/95

18/3/96

76

376

West Australian
Newspapers Security
Officers and Cleaners
(Enterprise Bargaining)
Agreement 1997

Whole of State

1 July, 1997 - 30 June, 2000 ...................................................

AG199/97

31/10/97

78

2429

West Australian
Newspapers Security
Officers (Enterprise
Bargaining) (Interim)
Agreement 1999

Whole of State

30 May, 1999 – 30 June, 2000 ................................................

AG120/99

22/7/99

79

2218

West Australian Water
Proofing Industrial
Agreement

C. Graham t/a West
Australian Water
Proofing

8 Sept., 1995 - 31 July, 1997 ...................................................

AG161/95

10/10/95

75

3025

West Coast
Building Services
Pty Ltd Industrial
Agreement

Whole of State

28 July, 1998 – 31 Oct., 1999 .................................................

AG136/98

14/9/98

78

3730

West Coast College of
TAFE Engineering Trades’
Enteprise Bargaining
Agreement 1999

West Coast College
of TAFE

24 Sept., 1999 – 23 Sept., 2001 ..............................................

AG142/99

24/9/99

79

2967

Westcan (Enterprise
Bargaining) Agreement
1993

153 - 159 Bannister
Road, Canning Vale
W.A. 6155

1 July, 1993 - 30 June, 1995 ..................................................

AG43/94

4/7/94

74

1748

Westcan Enterprise
Bargaining Agreement
1997/98

Westcan (A division
of Amcor Ltd), 153159 Bannister Road,
Canning Vale

1 Mar., 1997 - 1 Mar., 1999 ....................................................

AG121/97

17/6/97

77

1712

Westcare Disabled
Employees Wages
Agreement

Westcare Incorporated,
Carrington Street,
Nedlands

12 Jan., 1995 - 11 Jan., 1998 ..................................................

AG128/94

24/1/95

75

640

Westcare Disabled
Employees Wages
Agreement No. 2

Persons with Disabilities
at Westcare Incorporated
Premises

Commencement - 6 Oct., 1997 ...............................................

AG14/97

8/4/97

77

1247

West Coast Concrete &
Formwork/BLPPU and
the CMETU Collective
Agreement 2000

State of WA

22 Sept., 2000 – 1 Nov., 2002 .................................................

AG238/00

27/10/00

80

5143

West Coast Coreing
& Sawing/BLPPU
Collective Agreement 1999
(Cancels previous West
Coast Coreing …Agreements No. AG19/97 &
No. AG188/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG251/99

8/3/00

80

1346

Westerfield Engineering
(Nelson Point Development Project) Enterprise
Bargaining Agreement

Nelson Point
Development Project
Port Hedland

22 Feb., 1993 - Completion .....................................................

AG35/93

18/8/93

73

2429
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Western Australia Armaguard Clerical Enterprise
Agreement 11. Stuart Street
Perth
(Replaces and Cancels
previous Western Australian
Armaguard … Agreement
No. AG255/1996.
For prior details, see
Vol. 80, Part 1)

Whole of State

4 Oct., 2000 – 3 Oct., 2002 .....................................................

AG230/00

20/10/00

80

5150

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No. 1 of 2000
(Cancels previous W.A.
Catholic Schools ... Agreement No. 1/1998
No. AG146/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 July, 2000 – 30 June, 2003 ...................................................

AG161/00

28/8/00

80

4149

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No. 2 of 2000
(Cancels previous W.A.
Catholic Schools ... Agreement No. 2/1998
No. AG152/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 July, 2000 – 30 June, 2003 ...................................................

AG166/00

28/8/00

80

4161

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No. 3 of 2000
(Cancels previous W.A.
Catholic Schools ... Agreement No. 3/1998
No. AG151/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 July, 2000 – 30 June, 2003 ...................................................

AG169/00

28/8/00

80

4171

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No. 4 of 2000
(Cancels previous W.A.
Catholic Schools ... Agreement No. 4/1998
No. AG150/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 July, 2000 – 30 June, 2003 ...................................................

AG164/00

28/8/00

80

4180

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No. 5 of 2000
(Cancels previous W.A.
Catholic Schools ... Agreement No. 5/1998
No. AG148/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 July, 2000 – 30 June, 2003 ...................................................

AG173/00

28/8/00

80

4190

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No. 6 of 1996.
(Replaces Western
Australian Catholic
Schools (Enterprise
Bargaining) Agreement
No. 6 of 1994.
For prior details,
see Vol 77, Part 1)

Whole of State

10 Feb., 1997 - 31 Dec., 1997 .................................................

AG27/97

11/2/97

77

696

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No. 6 of 2000
(Cancels previous W.A.
Catholic Schools ... Agreement No. 6/1998
No. AG144/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 July, 2000 – 30 June, 2003 ...................................................

AG165/00

28/8/00

80

4200

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No. 7 of 2000
(Cancels previous W.A.
Catholic Schools ... Agreement No. 7/1998
No. AG141/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 July, 2000 – 30 June, 2003 ...................................................

AG176/00

28/8/00

80

4210

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No. 8 of 2000
(Cancels previous W.A.
Catholic Schools ... Agreement No. 8/1998
No. AG142/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 July, 2000 – 30 June, 2003 ...................................................

AG167/00

28/8/00

80

4219
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Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No. 9 of 2000
(Cancels previous W.A.
Catholic Schools ... Agreement No. 9/1998
No. AG138/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 July, 2000 – 30 June, 2003 ...................................................

AG177/00

28/8/00

80

4229

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No.10 of 2000
(Cancels previous W.A.
Catholic Schools ... Agreement No. 10/1998
No. AG149/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 July, 2000 – 30 June, 2003 ...................................................

AG170/00

28/8/00

80

4240

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No. 11 of 2000
(Cancels previous W.A.
Catholic Schools ... Agreement No. 11/1998
No. AG147/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 July, 2000 – 30 June, 2003 ...................................................

AG163/00

28/8/00

80

4252

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No. 12 of 2000
(Cancels previous W.A.
Catholic Schools ... Agreement No. 12/1998
No. AG145/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 July, 2000 – 30 June, 2003 ...................................................

AG175/00

28/8/00

80

4262

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No. 13 of 2000
(Cancels previous W.A.
Catholic Schools ... Agreement No. 13/1998
No. AG143/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 July, 2000 – 30 June, 2003 ...................................................

AG172/00

28/8/00

80

4272

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No. 14 of 2000
(Cancels previous W.A.
Catholic Schools ... Agreement No. 14/1998
No. AG139/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 July, 2000 – 30 June, 2003 ...................................................

AG168/00

28/8/00

80

4281

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No. 15 of 2000
(Cancels previous W.A.
Catholic Schools ... Agreement No. 15/1998
No. AG137/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 July, 2000 – 30 June, 2003 ...................................................

AG171/00

28/8/00

80

4291

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No. 16 of 2000
(Cancels previous W.A.
Catholic Schools ... Agreement No. 16/1998
No. AG140/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 July, 2000 – 30 June, 2003 ...................................................

AG162/00

28/8/00

80

4300

Western Australian
Department of Training
Miscellaneous Workers
Agreement 1997
Western Australian
Department of Training
TAFE International
Publications (Western
Australia) Enterprise
Agreement 1996
Western Australian
Government Railways
Commission Driver
Passenger Services
State Agreement 2000
(Replaces & Cancels
previous Westrail
Driver Passenger
Services State
Agreement 1998
No. AG98/1998.)
Western Australian
Government Railways
Commission Freight
Railway System Agreement 1995

Whole of State

17 Oct., 1997 - 16 Oct., 1999 ..................................................

AG257/97

17/10/97

77

3445

TAFE International
Australia’s Publication
Division, TAFE
Publications

14 Nov., 1996 - 4 May, 1998 ..................................................

AG276/96

4/11/96

76

4642

Whole of State

30 Nov., 2000 – 29 Nov., 2002 ...............................................

AG293/00

10/1/01

81

244

Western Australian
Government Railways
Commission Freight
Railway System
Agreement 1995

18 Feb., 1996 - 17 Mar., 1996 .................................................

AG21/96

22/3/96

76

1107
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Area
Governed

Title
Western Australian
Government Railways
Commission Freight
Railway System Agreement 2000

Whole of State

Western Australian
Government Railways
Commission (Railway
Employees’ Award)
Agreement 2000

Date of
Operation

No. of
Agreement

Date
Delivered

Reference
Vol.
Page

31 Oct., 2000 – 31 Mar., 2001 ................................................
No. 1860/2000 (Western Australian Government Railways
Commission ceased to be party to the Agreement) ...............

AG251/00

31/10/00

80

5149

…

21/11/00

80

5622

Whole of State

11 Oct., 2000 – 28 Feb., 2002 .................................................

AG236/00

11/10/00

80

4810

Western Australian
Grain Handling Salaried
Officers’ Enterprise
Agreement 1993

Whole of State

7 Aug., 1993 - 7 Feb., 1996 .....................................................

AG41/93

5/8/93

73

2044

Western Australian
Grain Handling Salaried
Officers’ Association
(Union of Workers)
Enterprise Agreement
1996

Co-operative Bulk
Handling Limited

1 June, 1996 - 31 May, 1998 ...................................................

AG132/96

5/8/96

76

3717

Western Australian
Mint Security Agreement
1996

Security Employees
at Western Australian
Mint

29 July, 1996 - 29 July, 1998 ..................................................

AG184/96

5/8/96

76

3722

Western Australian
Police Service
Industrial Agreement
for Police Act
employees

Members of the
Western Australia
Police force,
Aboriginal Police
Aides and Police
Cadets appointed
under the provisions
of the Police Act

1 May, 1996 - 1 May, 1998 .....................................................

AG131/95

2/5/96

76

1368

Western Australian
Police Service
Enterprise Agreement
for Police Act
Employees 1998
(Replaces AG274/96)

Whole of State

19 Mar, 1999 - 19 Sept, 2001 ..................................................

AG129/98

24/3/99

79

1127

Western Australian
Specialty Alloys Pty
Ltd Foundry Enterprise
Bargaining Agreement
1999
(Replaces No. AG42/93)

NFP

PRIVATE & CONFIDENTIAL ..............................................

AG87/1994

15/9/94

74

358

Western Australian
Speciality Alloys Pty Ltd
Foundry Enterprise
Bargaining Agreement
1998
(Replaces Western
Australian Specialty
Alloys Pty Ltd Foundry
Enterprise Bargaining
Agreement 1995
No. AG175/1995.
For prior details, see
Vol.78, Part 1)

Canning Vale

6 Feb., 1998 – 5 Feb. 2001 ......................................................

AG134/98

14/9/98

78

3734

Western Construction
(Alcoa Minor Projects)
Enterprise Bargaining
Agreement

Western Construction
Western Australian
Operations of Alcoa
of Australia

1 Mar., 1996 - 1 Mar., 1998 ....................................................

AG138/96

21/6/96

76

2381

Western Construction Co.
Workshop Enterprise Bargaining Agreement 1999

Western Construction
Co. (WCCO)
(Kwinana Workshop)

8 Dec., 1999 – 30 June, 2001 ..................................................

AG238/99

29/3/00

80

1607

Western Construction
Enterprise Bargaining
Agreement

Western Construction
Pty Ltd, Kwinana
Complex

6 Sept., 1993 - 31 Dec., 1993 ..................................................

AG50/93

17/9/93

73

2688

Western Construction
Enterprise Bargaining
Agreement

Western Construction
Co.

6 Sept., 1994 - 31 Mar., 1996 ..................................................

AG57/95

18/4/95

75

1626

Western Construction
Enterprise Bargaining
Agreement
No. AG137/1996

Western Construction

25 Mar., 1996 - 23 Mar., 1998 ................................................

AG137/96

21/6/96

76

2383

Western Construction
Enterprise Bargaining
Agreement 1998

Whole of State

23 Mar, 1998 - 23 Sept, 1999 ..................................................

AG256/98

18/1/99

79

545

Western Quarries Pty
Ltd (Enterprise
Bargaining) Consent
Agreement, 1992

Western Quarries
Pty Ltd, Quarry
Operations Toodyay

21 June, 1993 - 20 Dec., 1994 ................................................

AG26/93

5/7/93

73

1796

Western Quarries
(Enterprise Bargaining
Consent Agreement 1995

Western Quarries

24 Apr., 1995 - 23 Oct., 1996 ..................................................

AG55/95

16/5/95

75

1906

Western Australian Meat
Marketing Corporation and
The Australasian Meat
Industry Employees’ Union
Western Australian Meat
Processing Spearwood
Employees Agreement
1996 No. AG310/1996
(Replaced by WAMMCO
International (Spearwood)
AMIEU Processing Agreement No. AG5/2000.
For prior details, see
Vol. 79, Part 2)
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Western Reo/BLPPU and
the CMETU Collective
Agreement 1999
(Cancels previous Western
Reo Industrial Agreements
No. AG271/1995 &
No. AG248/98.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG193/99

25/2/00

80

586

West World Nominees/
BLPPU and the CMETU
Collective Agreement
1999

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG9/00

29/3/00

80

1351

Westmix Pty Ltd
Enterprise Bargaining
Agreement 1994

Westmix Pty Ltd

1 Jan., 1995 - 31 Dec., 1996 ...................................................

AG5/95

3/2/95

75

396

Weston Milling (WA)
Transport Workers
Productivity Bargaining
Agreement

Whole of State

3 May, 1994 - 2 May, 1996 .....................................................

AG1/94

24/5/94

74

1554

Weston Milling (WA)
Transport Workers
Productivity Improvement Agreement 1996

George Weston Foods
Ltd trading Weston
Milling t/a Weston
Milling (WA)

29 Mar., 1996 - 29 Mar., 1998 ................................................

AG72/96

17/4/96

76

1406

WesTrac Equipment
(Service Department)
Enterprise Bargaining
Agreement 1994

WesTrac Equipment Pty
Ltd Service Department Perth Metropolitan & Regional Branches

1 Feb., 1994 - 31 July, 1995 ....................................................

AG4/94

8/2/94

74

262

Westrac Equipment
(Service Operations)
Enterprise Agreement
1999 (Amending Order)
(Cancels previous Order
AG33/99 dated 9/4/99
published at
Vol. 79WAIG1154 &
previous Westrac …
Agreement No. AG7/97)

Perth Metropolitan
Area and Regional
Locations

1 Jan, 1999 – 31 Dec, 2000 .....................................................

AG33/99

3/5/99

79

1410

Westrail Customer and
Security Services
Officer Agreement
1995

Western Australian
Government Railways
Commission

29 Oct., 1995 - 28 Oct., 1996 ..................................................

AG275/95

8/12/95

76

147

Westrail Customer Service
Assistant Agreement 2000
(Cancels previous Westrail
Customer … Agreement
No. AG 66/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

12 Oct., 2000 – 11 Oct., 2002 .................................................

AG225/00

12/10/00

80

5154

Westrail Enterprise
Bargaining Agreement
1992

Whole of State

NFP ..........................................................................................

AG25/92

17/2/93

73

737

Westrail Enterprise
Bargaining Agreement
1992

Whole of State

18 Feb., 1993 - 17 Mar., 1994 .................................................

RCBAG1/92

18/2/93

74

3164

Westrail Freight Services
Depot and Yard Agreement
1998
Westrail Freight Terminal
Services Agreement 2000

Whole of State

6 Sept., 1998 – 5 Sept., 2000 ..................................................

AG159/98

9/9/98

78

3742

WA Government
Railways Commission

11 Oct., 2000 – 28 Feb., 2002 .................................................

AG235/00

11/10/00

80

4811

Westrail Locomotive
Engineman Grades
Cyclical Rostering
Agreement 1994

Western Australian
Government Railways
Commission

31 July, 1994 - 30 Aug., 1994 .................................................

AG71/94

28/7/94

74

1916

Westrail Overhead
Catenary Maintainer
Agreement 1996
Westralian Tiling
Contractors Industrial
Agreement

Western Australian
Government Railways
Commission
Whole of State

21 July, 1996 - 20 July, 1997 ..................................................

AG177/96

11/9/96

76

4102

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG236/97

3/12/97

77

3451

Westswan Formwork Contractors
Industrial Agreement

Hireform Pty Ltd t/a
Westswan Formwork
Contractors

20 Sept., 1996 - 31 July., 1997 ................................................

AG241/96

18/3/97

77

967

Westward Rigging and
Scaffolding/BLPPU Collective Agreement 2000

State of WA

12 July, 2000 – 1 Nov., 2002 ..................................................

AG180/00

7/8/00

80

3280

Wildflora Landscapes
Industrial Agreement

Whole of State

1 Aug., 1997 - 31/10/99 ..........................................................

AG235/97

21/1/98

78

723

Wildflower Production
Traineeship Agreement

Whole of State

14 Sept., 1989 to 13 Sept., 1990 .............................................

AG13(1)/1989 14/9/89

70

1373

Westrail Driver
Passenger Services State
Agreement 1998
No. AG98/1998
(Replaces WAGRC Perth
Metropolitan Rail
… Agreement
No. AG20/96.
For prior details, see
Vol. 78, Part 1)
(Replaced & Cancelled
by WAGRC Driver
Passenger Services
State Agreement 2000
No. AG293/2000
For prior details, see
Vol. 80, Part 2)
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Wildflower Production
Traineeship Agreement

Whole of State

14 Sept., 1989 to 13 Sept., 1990 .............................................

AG13(2)/89

14/9/89

70

1374

Williams Electrical
Service Pty Ltd
Enterprise Bargaining
Agreement 1995

Williams Electrical
Service Pty Ltd

1 July 1994 - 31 Dec., 1995 ....................................................

AG22/95

21/2/95

75

697

Willisford Interiors/BLPPU
and the CMETU Collective Agreement 2000
(Replaces previous
Willisford … Agreement
No. AG207/97)

State of WA

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG182/00

28/8/00

80

4310

Woodroffe
Industries Limited
(Osborne Park)
Enterprise Bargaining
Agreement 1996

Woodroffe Industries
Limited (ACN 008 080
466)

1 Sept., 1996 - 28 Feb., 1998 ..................................................

AG68/97

8/4/97

77

1248

Wooldumpers Australia
(Fremantle) Pty Limited
Enterprise Agreement
1995

Wooldumpers Australia
Pty Ltd, North
Fremantle

3 Jan, 1996 - 2 Jan., 1997 ........................................................

AG297/95

3/1/96

76

153

Wooldumpers
Australia (Fremantle)
Pty Ltd Enterprise
Agreement 1997

Wooldumpers Australia
Pty Ltd, North Fremantle

18 Feb., 1997 - 17 Feb., 1999 .................................................

AG57/97

12/3/97

77

970

Woolworths Distribution Centre Agreement
1993

Whole of State

1 Nov., 1994 - 1 Nov., 1995 ....................................................

AG39/94

29/6/94

74

1748

Woolworths (WA)
Pty Ltd Clerical
Enterprise Agreement
1996

Whole of State

2 Oct., 1996 - 1 Oct., 1998 ......................................................

AG155/96

2/10/96

76

4264

Workplus/Career
Plan Employment
Services Industrial
Agreement 1998.
(Replaces AG185/96)

Good Samaritan
Industries, salaried
officers at Workplus
and Career Plan

7 Oct., 1998 – 6 Oct., 2000 .....................................................

AG229/98

4/12/98

78

4841

Worsley
Expansion Project
Partnership Agreement

Construction Industry
at Worsley Alumina
Refinery Industry
Bauxite Mine of
Boddington and Portside
Facilities of Bunbury

1 Oct., 1997 - 1 Oct., 2000 ......................................................

AG16/98

17/3/98

78

1368

Worsley Expansion
Project Partnership
Agreement

Worsley

1 Oct, 1997 - 1 Oct, 2000 ........................................................

AG264/98

18/2/99

79

810

Wreckair Hire (WA)
Enterprise Agreement

Wrekair Hire

28 Mar., 1995 - 27 Mar., 1996 ................................................

AG30/95

24/3/95

75

1626

Wreckair Hire
(WA) Enterprise
Agreement - Branches
Employees

Wrekair Hire

6 Nov., 1995 - 5 Nov., 1997 ....................................................

AG260/95

6/11/95

75

3026

Wroxton/BLPPU and the
CMETU Collective
Agreement 1999
(Cancels previous Wroxton
Industrial Agreements
No. AG332/1995 &
No. AG215/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG196/99

25/2/99

80

591

Wundowie Foundry
Pty Ltd Enterprise
Agreement 1994

Wundowie Foundry

9 Jan., 1995 - 8 July, 1996 ......................................................

AG189/94

9/1/95

75

3273

Wundowie
Foundry Pty Ltd
Enterprise Agreement
1998
(Replaces AG256/96)

Wundowie Foundry
1 Hawke Avenue
Wundowie

29 July, 1998 – 28 July, 2001 ..................................................

AG178/98

19/10/98

78

4302

Yiyili Community
School (Enterprise
Bargaining) Agreement
1997

Yiyili Aboriginal
Corporation

17 Oct., 1997 - 31 Dec., 1998 .................................................

AG256/97

17/10/97

77

2970

Zoological Gardens
Board - Gardeners
Weekend Work Industrial
Agreement 1995

Zoological Gardens
Board

13 Oct., 1995 - 12 Oct., 1996 ..................................................

AG299/95

21/02/96

76

701

Zoological Gardens
Board - Keepers Career
Structure Industrial
Agreement 1996

Zoological Gardens
Board

1 July, 1996 - 1 July, 1998 ......................................................

AG157/96

25/6/96

76

2751

Zoological Gardens
(Operations Employees)
Enterprise Bargaining
Agreement 1996
(Replaces No. AG340/96)

Whole of State

13 Apr., 1999 – 13 Apr., 2001 .................................................

AG 65/99

13/4/99

79

1420
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APPENDIX
VII
Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

PUBLIC SERVICE ARBITRATOR—AWARDS IN FORCE
EDITOR’S NOTE: (1)
(2)
(3)
Title
Aboriginal Police Aides
Award

Child Care Workers
(Education Department)

Children’s Services
(Government) Award
1989

Clerks’ (Public
Authorities) Award 1987

Community Colleges
(Salaried Officers)
Award

Dampier Port Authority
Port Officers Award

For Awards affected by orders under Section 44 of the I.R. Act 1979 See Appendix IX.
For Agreements affected by orders under Section 44 of the I.R. Act 1979 See Appendix X.
For amendments, references to cancelled or replaced awards prior to Vol. 80, see Appendix VII, Vol. 79, Part 2.
Area
Governed
Whole of State

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

24 Apr., 1980 to 23 Apr., 1983 .............................................................
Amended –
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

R31/1979

24/4/80

60

967

…

17/7/00

80

3379,
3386

5 Nov, 1984 to 5 Nov, 1985 ..................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 672/2000 (Schedule A – Parties to the Award) ....................

A20/1984

5/11/84

65

138

…

17/7/00

80

…

24/11/00

80

3379,
3474
5513

23 Feb., 1989 to 22 Feb., 1990 .............................................................
Amended - .............................................................................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 675/2000 (Overtime, Schedule A – Parties to the
Award) .................................................................................................

A29 and PSA
A29A/1985

23/2/89

69

1079

…

17/7/00

80

3379,
3475

…

24/11/00

80

5513

1 Nov., 1985 ..........................................................................................
Amended –
Section 93(6) (Consolidation) ...............................................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

PSA A7A/1987

25/5/87

67

796

…

6/1/00

80

270

…

17/7/00

80

3379,
3505

Throughout State to
all non-academic
salaried officers
(except Senior Child
Care Workers and
Child Care Workers)
employed by named
respondent)

20 Mar., 1989 to 19 Mar., 1992 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A14/1983

20/4/89

69

1419

…

17/7/00

80

3379,
3518

All port officers employed
by the Dampier Port
Authority at the
Port of Dampier

1 Mar., 1989 to 28 Feb., 1990 ...............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

PSA A2/1988

24/2/89

69

788

…

17/7/00

80

3379,
3532

15 August, 1991 ....................................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. P18/2000 (Schedule C – Travelling Allowance) .................

PSA A1/1989

17/9/91

71

2512

…

17/7/00

80

…

14/8/00

80

3379,
3536
4338

Whole of State

State of Western
Australia

Whole of State
(For amendments prior
to Consolidation, see
Vol. 79, Part 2)

Department for
Community
Development (Family
Resource Workers,
Welfare Assistants
and Parent Helpers)
Award 1990
(Replaces Award
No A 19/1986
See Vol 71, Part 1
for details)

The State of Western
Australia employed
by the Director
General in the
capacity of Family
Resource Worker,
Welfare Assistant
or Parent Helper

Department of Marine and
Harbours, Harbour
Masters, Relieving
Harbour Masters, and
Assistant Harbour
Masters Award No.
CR 433/83

All Harbours Masters,
Relieving Harbour
Masters and
Assistant Harbour
Masters Employed by
the Honourable
Minister for
Transport at Ports
at which a Pilotage
Service is Provided

30 Apr., 1984 to 30 Apr., 1986 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

CR433/1983

30/4/84

64

990

…

17/7/00

80

3379,
3537

Education Department
Ministerial Officers
Salaries Allowances and
Conditions Award
(Partly replaced by
Government Officers
Salaries, Allowances
and Conditions Award
PSA A3/1989,
70 WAIG 709
- Part A Officers other
than School Assistants)

Administrative,
Clerical and General
Government Officers
employed by the
Minister for
Education

18 Dec., 1981 ........................................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

PSA A5/1983

22/7/83

63

1800

…

17/7/00

80

3379,
3550

24 July, 1986 to 23 July, 1987 ..............................................................
Amended –
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A18/1986

1/5/87

67

1153

…

17/7/00

80

3379,
3553

Electorate Officers
Award 1986
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Title
Fremantle Port Authority
(Pilots’) Award

Government Officers
Salaries, Allowances
and Conditions Award
1989

Government Officers
(Social Trainers)
Award 1988

Government Officers
(State Government
Insurance Commission) Award, 1987

Grain Pool/W.A.
Administrative and
Clerical Officers’
Award, 1978

Graylands Selby-Lemnos
and Special Care Health
Services Award 1999

Hospital Salaried
Officers’ Award 1968

Institution Officer’s
Allowances and
Conditions Award
(Previously known as
Department for Community
Welfare Institution Officers
Allowances and
Conditions Award)
1989

Area
Governed
Within or in vicinity
of boundaries of
Fremantle Harbour

State of Western
Australia

State of Western
Australia

Government Officers
employed by S.G.I.C.

Whole of State

State of W.A.

Whole of State

Government Officers
employed as Group
Workers or Senior
Group Workers

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

13 Oct., 1964 to 12 Oct., 1967 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

3/1964

13/10/64

44

676

…

17/7/00

80

3379,
3614

24 Nov., 1989 to 23 Nov., 1990 ............................................................
Amended Order Nos. P7/1999 & P8/1999 (Application for variation –
no variation resulting) .........................................................................
Order No. P4/2000 (Arrangement, Schedule G –
District Allowances) ............................................................................
Order No. P8/1999 (Schedule F – Camping Allowance,
Schedule J – Travelling, Transfer and Relieving Allowance) .............
Order No. P22/2000 (Motor Vehicle Allowance, Relieving
Allowance, Removal Allowance, Schedule I – Clause 18 –
Overtime, Schedule O – Annual Interstate Allowance Rates) ............
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. P19/2000 (Schedule F – Clause 30 – Camping
Allowance, Schedule J – Travelling, Transfer and Relieving
Allowance) ..........................................................................................
Order No. P20/2000 (Schedule D – Clause 25 – Miscellaneous
Allowances) .........................................................................................
Order No. P60/2000 (Schedule A – List of Respondents) ....................
Order No. P31/2000 (Schedule A – List of Respondents) ....................
Order No. P34/2000 (Schedule I – Overtime, Schedule K –
Shiftwork Allowance, Schedule L – Other Allowances) ....................
Order No. P64/2000 (Schedule I – Overtime) ......................................
Order No. P5/2001 (Schedule A - List of Respondents) ......................

PSA A3/1989

21/11/89

70

709

9 Dec., 1988 to 8 Dec., 1989 ................................................................
Amended - .............................................................................................
Order No. P2/2000 (Schedule E – Clause 27 – District
Allowances) .........................................................................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. P21/2000 Motor Vehicles Allowances, Miscellaneous Allowances, Schedule B – Clause 22 – Overtime ....................
Amending Order No. P20/2000 (Schedule D – Clause 25 –
Miscellaneous Allowances) .................................................................
Order No. P36/2000 (Schedule B – Overtime, Schedule G –
Shiftwork Allowances) ........................................................................
Order No. P66/2000 (Schedule B – Overtime) .....................................

…

1/2/00

80

353

…

8/3/00

80

1609

…

23/5/00

80

2680

…

7/8/00

80

3283

…

17/7/00

80

3379,
3649

…

14/8/00

80

4339

…
…
…

14/8/00
22/11/00
7/12/00

80
80
81

4340
5514
251

…

22/12/00
25/01/01
06/04/01

81
81
81

252
650
1001

PSA A20/1985

29/11/88
29/11/88

69
70

2979,
4316

…

8/3/00

80

1610

…

17/7/00

80

3379,
3645

…

7/8/00

80

3284

…

23/8/00

80

4525

…

22/12/00
25/01/01

81
81

252
650

24 Dec., 1986 to 24 Dec., 1987 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

PSA A21/1986

24/12/86

67

113

…

17/7/00

80

3379,
3646

30 May, 1978 to 29 May, 1981 .............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision
Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

15/1978

30/5/78

58

630

…

17/7/00

80

3379,
3661

PSA A1/1999

29/10/99

79

3271

…

17/7/00

80

…

28/9/00

80

3379,
3662
4818

1 Sept., 1999 – 31 Aug., 2002 ..............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. P15/2000 (District Allowance) ............................................
Order No. P56/2000 (Motor Vehicle Allowance, Relieving
Allowance, Removal Allowance, Schedule C – Camping
Allowance, Schedule H – Overtime, Schedule I – Travelling,
Transfer and Relieving Allowance) .....................................................
Order No. P32/2000 (Schedule H – Overtime, Schedule K –
Diving, Flying and Seagoing Allowances) .........................................
Order No. P63/2000 (Schedule H – Overtime, Schedule K –
Diving, Flying and Seagoing Allowances) .........................................
3 June, 1969 to 2 June, 1972 ................................................................
Amended –
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. P14/2000 (District Allowance) ............................................
Order No. P55/2000 (Meal Money, Motor Vehicle Allowances, Travelling, Transfers and Relieving Duty – Rates
of Allowance, Removal Allowance) ....................................................
1 July 1976 to 30 June 1979 .................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

(136)

…

23/10/00

80

5158

…

22/12/00

81

253

25/01/01

81

651

39/1968

3/6/69

49

376

…

17/7/00

80

…

28/9/00

80

3379,
3691
4819

…

23/10/00

80

5160

3/1977

15/3/77

57

424

…

17/7/00

80

3379,
3716

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
PUBLIC SERVICE ARBITRATOR—AWARDS IN FORCE—continued
Title
Metropolitan Teaching
Hospitals - Salaries and
Conditions of Service
Award (Medical Officers)

Miscellaneous Government Conditions and
Allowances Award

Police Award 1965 - The

Police Cadets Award

Port Hedland Port
Authority Port Control
Officers Award 1982

Area
Governed

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

All medical officers
employed as Interns,
Resident Medical
Officers, Registrars
and Senior Registrars
by the Boards of
Management of the
teaching hospitals
specified

6 Jan., 1986 to 6 Jan., 1989 ..................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

PSA A18/1986

1/7/86

67

118

…

17/7/00

80

3379,
3773

Whole of State

27 May, 1993 - 26 May, 1997 ...............................................................
Amended Order No. 2238/1997 (s.46 – Interpretation: Employees
Living North of the 26 degrees South Latitude) .................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1510/1997 (Application for Variation – No
Variation Resulting) .............................................................................

A4/1992

1/6/93

73

1489

…

3/3/00

80

1938

…

17/7/00

80

3379,
3791

…

6/11/00

80

5174

12 Jan., 1966 to 11 Jan., 1969 ..............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

2/1966

12/1/66

45

1095

…

17/7/00

80

3379,
3852

3 Sept., 1976 to 2 Sept., 1978 ..............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

R7/1976

3/9/76

56

1512

…

17/7/00

80

3379,
3854

1 Feb., 1982 to 31 Jan., 1983 ................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

A1/1982

26/7/82

62

1860

…

17/7/00

80

3379,
3857

1 Oct., 1990 - 30 Sept., 1993 ................................................................
Amended Order No. P8/2000 (S.46 – Interpretation of Award – ..........................
Commuted Overtime Allowance) .......................................................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

PSA A5/1986

6/9/90

70

3612

…

26/6/00

80

3039,
5181

…

17/7/00

80

3379,
3874

18/6/85

65

1320

Whole of State

Whole of State

All Port Control
Officers employed by
Port Hedland Port
Port Authority

Public Service
Allowances (Fisheries
and Wildlife Officers)
Award 1990
(Overriden by Department
of Conservation and Land
Management, Fire Duties
Allowances and Conditions
Agreement No. 1/1992 in
respect to Wildlife
Officers who undertake
fire duties as provide
for by the Agreement for
duration that such duties
are under taken.

Whole of State
Specified Public
Servants employed
- at CALM or
Fisheries Department

Public Service
Allowances (Mortuary
Staff) Award

All Laboratory
Technicians and
Assistants employed
under provisions of
Public Service Act
1978-1985 with the
State Health Laboratories and engaged
on mortuary duties

18 June, 1985 to 17 June, 1988 ............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. P33/2000 (Disabilities Allowance) ......................................

PSA A3/1985

…

17/7/00

80

…

22/12/00

81

3379,
3874
253

Whole of State

24 May, 1990 ........................................................................................
Amended –
Order Nos. P7/1999 & P8/1999 (Application for variation –
no variation resulting) .........................................................................
Order No. P3/2000 (Schedule D – District Allowance) ........................
Order No. P7/1999 (Schedule C – Camping Allowance,
Schedule I – Travelling, Transfer and Relieving Allowance) .............
Order No. P24/2000 (Motor Vehicle Allowance, Relieving
Allowance, Removal Allowance, Schedule H – Overtime) ................
Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. P17/2000 (Schedule C – Camping Allowance,
Schedule I – Travelling, Transfer and Relieving Allowance) .............
Order No. P35/2000 (Schedule H – Overtime, Schedule J –
Shift Work Allowance, Schedule K – Diving, Flying and
Seagoing Allowances) .........................................................................
Order No. P65/2000 (Schedule H - Overtime) .....................................

PSA A4/1989

24/5/90

70

1727

…
…

1/2/00
8/3/00

80
80

353
1611

Public Service
Award 1992

Salaried Staff Curtin
University of Technology Award 1985

Transport Trust
Salaried Officers
Award

All non-academic
salaried staff except
casuals employed by
Council throughout
the State

South-West Land
Division

…

23/5/00

80

2682

…

7/8/00

80

3285

…

17/7/00

80

3379,
3875

…

14/8/00

80

4341

…

22/12/00
25/01/01

81
81

254
651

9 Jan., 1986 to 8 Jan., 1987 ..................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

PSA A25/1985

20/6/86

66

1179

…

17/7/00

80

3379,
3906

17 March, 1977 to 16 March, 1979 ......................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

R3/1977

17/3/77

57

463

…

17/7/00

80

3379,
3986

(137)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
PUBLIC SERVICE ARBITRATOR—AWARDS IN FORCE—continued
Title
Western Australian
College of Advanced
Education Non-Academic
Salaried Staff Award

Western Australian State
Public Hospitals Medical
Practitioners’ Award

Area
Governed
Whole of State

All medical practitioners
employed in any public
hospital that is conducted
or managed by a Board
constituted under the
Hospitals Act 1927,
excepting those as
specified

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

16 Jan., 1981 to 15 Jan., 1984 ..............................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

R3/1979

6/2/81

61

…

17/7/00

80

3379,
4002

1 Jan., 1987 to 1 Jan., 1992 ..................................................................
Amended Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

PSA A19/1986

24/12/86

67

126

…

17/7/00

80

3379,
4007

(138)

315

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
PUBLIC SERVICE ARBITRATOR—AGREEMENTS IN FORCE—continued

Title

APPENDIX VIII
PUBLIC SERVICE
ARBITRATOR—AGREEMENTS
IN FORCE
Area
Date of
No. of
Governed

Operation

Agreement

Date
Delivered

Reference
Vol.
Page

Editor’s Note:—For amendments, references to cancelled or replaced agreements prior to Vol. 80, see Appendix VIII, Vol. 79, Part 2.
Title

Area
Governed

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

Aboriginal Affairs
Department Enterprise
Bargaining Agreement
1998
(Replaces PSAAG153/1996.
For prior details,
see Vol. 78, Part 2)

Whole of State.

12 Feb., 1999 – 11 Aug., 2001 .............................................................

PSAAG1/1999

12/2/99

79

672

ADA/CSA Enterprise
Agreement 1998
(Replaces PSAAG3/96)

Whole of State

23 Feb., 1999 – 22 Feb., 2001 ..............................................................

PSAAG7/1999

23/2/99

79

694

Administrative and
Clerical Salaries
Agreement 1983
(Commissioner
of Transport)

Government Officers
employed by Commissioner in Administrative
or Clerical capacity

18 Dec., 1981 - 17 Dec., 1984 ..............................................................

19/1983

4/10/83

63

2334

Administrative and
Clerical Salaries
Agreement 1971
(Western Australian
Institute of
Technology)

Government Officers
employed in an
Administrative or
Clerical capacity
by the Council of
WAIT

5 March, 1971 - 4 March, 1974 ............................................................

85/1971

3/5/71

51

623

Agriculture Western
Australia – CSA Salary
Packaging Agreement
1999

Whole of State

28 May, 1999 – 27 Nov., 2000 .............................................................

PSAAG16/1999

28/05/99

79

1549

Agriculture Western
Australia Enterprise
Agreement 1998

Whole of State

15 Jul., 1998 – 14 Oct., 2000 ................................................................

PSA AG9/1998

7/8/98

78

3028

Albany Harbour Master
Marine Pilots Salary
Agreement 1995 - The

Albany Port Authority

23 Feb., 1996 - 22 Feb., 1997 ...............................................................

AG24/1996

28/2/96

76

646

Art Gallery of
Western Australia
Enterprise Bargaining
Agreement 1996

Art Gallery of Western
Australia

6 Aug., 1996 - 6 Dec., 1997 ..................................................................

PSA AG149/1996

30/8/96

76

3402

Artificial Breeding
Board Administrative,
Clerical and General
Officers Salaries,
Allowances and Conditions Agreement 1984
(Replaced by Public
Authorities Salaries
Award 1986 insofar as
it relates to Clause 4
- Salaries and Salary
Ranges; Clause 5 Annual Increments;
Clause 9 - Contract
of Service)

Government Officers
employed by the
Artificial Breeding,
Board in Administrative Clerical or
General capacity

18 Dec., 1981 - 17 Dec., 1984 ..............................................................

13/1984

16/4/84

64

801

Botanic Gardens and
Parks Authority
Enterprise Bargaining
Agreement 2000
(Replaces Kings Park
and Botanic Garden
Enterprise Agreement
1996 No. PSAAG133/96)

Whole of State

16 Feb., 2000 – 15 Feb., 2002 ..............................................................

PSA AG2/2000

16/2/00

80

473

Bunbury Harbour Master
Marine Pilots Salary
Agreement 1995 - The

Bunbury Port Authority

23 Feb., 1996 - 22 Feb., 1997 ...............................................................

AG22/1996

28/2/96

76

654

Bunbury Health Services
Board AMA Medical
Practitioners Industrial
Agreement 1999
(Replaces WA Government
Health … Agreement
1996 (No. PSA AG14/1995)
& WA Government Health
Industry … Agreement
1998 (No.PSA AG64/1998)

Whole of State

24 Sept., 1999 – 30 June 2001 ..............................................................

PSA AG31/1999

24/9/99

79

2727

Builders’ Registration
Board of Western Australia
Enterprise Agreement
1998
(Replaces PSA AG122/1996)

Whole of State

4 Aug., 1998 – 3 Aug., 2000 .................................................................

PSA AG91/1998

4/9/98

78

3652

Bush Fires Board of WA
Enterprise Agreement 1996

Bush Fires Board
of WA

23 Aug., 1996 - 30 Sept., 1997 .............................................................

PSA AG145/1996

23/8/96

76

3411

Career Start Traineeship Agreement 1992

Civil Service Association
Respondents to CSA
Awards and Agreement

21 January, 1993 - 22 January, 1995 .....................................................

PSA AG1/1993

29/3/93

73

1010

(Replaces PSA AG7/1995)
(See Vol. 78, Part 1)

(139)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
PUBLIC SERVICE ARBITRATOR—AGREEMENTS IN FORCE—continued
Area
Governed

Title

Date of
Operation

No. of
Agreement

Date
Delivered

Reference
Vol.
Page

Central TAFE Public
Service and Government
Officers’ Enterprise
Agreement 2000
(Replaces previous
Central Metropolitan
College … Agreement
No. PSAAG5/1998.
For prior details, see
Vol. 80, Part 2)

State of WA

16 Jan., 2001 – 15 Jan., 2003 ...............................................................

PSA AG79/00

16/1/00

81

425

Central West College of
TAFE Public Service
Officers and Government
Officers’ Enterprise
Agreement 2000
(Replaces previous Central
West College … Agreement
No. PSAAG11/1998.
For prior details, see
Vol. 81, Part 2)

State of WA

16 Jan., 2001 - 15 Jan, 2003 .................................................................

PSA AG69/00

16/1/01

81

434

Challenger TAFE Public
Service and Government
Officers’ Enterprise
Agreement 2000
(Replaces previous
Challenger TAFE
… Agreement
No. PSAAG7/1998.)

State of WA

16 Jan., 2001 - 15 Jan, 2003 .................................................................

PSA AG78/2000

16/1/01

81

450

Charcoal Iron and Steel
Industry Board of Management - Administrative
and Clerical Salaries,
Allowances and Conditions Agreement 1972

Government Officers
employed by the
Board in an
Administrative or
Clerical capacity

2 July, 1971 - 4 March, 1974 ................................................................

23/1972

29/12/72

52

1295

Charcoal Iron and Steel
Industry Board of
Management - General
Officers Salaries,
Allowance and Conditions Agreement 1972

Government Officers
employed by the
Board in a General
capacity

2 July, 1972 - 1 April, 1974 ..................................................................

24/1972

29/12/72

52

1294

Commissioner of Health
AMA Medical Practitioners
Industrial Agreement 1999
(Replaces WA Government
Health … Agreement
1996 (No.PSA AG14/1995)
& WA Government Health
Industry … Agreement
1998 (No.PSA AG63/1998)

Whole of State

24 Sept., 1999 – 30 June 2001 ..............................................................

PSA AG29/99

24/9/99

79

2748

Conservation and Land
Management Office/
Clerical Trainees
Agreement

Any person undertaking
office/clerical traineeships as part of the
Australian Traineeship
System at the Department
of Conservation and Land
Management

13 Jan., 1986 - 13 Jan., 1987 ................................................................

PSA AG3/1986

24/12/86

67

233

Construction Industry
Long Service Leave
Payments Board
Enterprise Agreement
of 1999
(Replaces PSAAG140/96)

Construction Industry
Long Service Leave
Payments Board

30 Apr., 1999 – 29 Apr., 2001 ..............................................................

PSA AG15/1999

30/4/99

79

1585

Contract and Management
Services Enterprise
Bargaining Agreement
1998

Whole of State

22 Jan., 1999 – 21 July, 2001 ...............................................................

PSA AG2/1999

12/2/99

79

748

Country High School Hostels
Authority Enterprise
Agreement 1996

Whole of State

23 Aug., 1996 - 24 Aug., 1997 .............................................................

PSA AG155/1996

17/10/96

76

4512

Curriculum Council
Enterprise Agreement 1998

Whole of State

20 May, 1998 - 19 May, 1999 ...............................................................

PSA AG61/1998

20/5/98

78

2034

Curriculum Council
Enterprise Agreement 1999

Whole of State

13 March, 2000 – 13 March, 2002 .......................................................

PSA AG4/2000

13/3/00

80

1390

CY O’Connor College of
TAFE Public Service and
Government Officers’
Enterprise Agreement 2000
(Replaces Western Australian
Department of Training
Public Service and Government Officers’ Enterprise
Agreement 1998
No. PSAAG12/1998.

Whole of State

9 Jan., 2001 – 8 Jan., 2003 ....................................................................

PSA AG70/2000

9/1/01

81

53

Dairy Industry Authority
of Western Australia
Enterprise Agreement 1997

Whole of State

16 Sept., 1997 - 15 Sept., 1999 .............................................................

PSA AG10/1997

13/10/97

77

2891

Department of Commerce
and Trade Enterprise
Bargaining Agreement
1999/2000
(Replaces previous Dept.
of Commerce … Agreement
No. PSAAG7/1999.
For prior details, see
Vol. 79, Part 2)

Whole of State

24 Dec., 1999 – 24 Dec., 2001 .............................................................

PSG AG4/1999

24/12/99

80

318

(140)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
PUBLIC SERVICE ARBITRATOR—AGREEMENTS IN FORCE—continued
Area
Governed

Title

Date of
Operation

No. of
Agreement

Date
Delivered

Reference
Vol.
Page

Department of Conservation and Land Management
(CSA) Enterprise Bargaining Agreement 1999
(Replaces PSAAG132/1996)

Whole of State

18 Oct., 1999 – 17 Oct., 2001 ...............................................................

PSA AG36/1999

18/10/99

79

3235

Department of Conservation and Land Management Fire Duties
Allowances and Conditions Agreement
No. 1 of 1992

Whole of State

1 Oct., 1992 - 30 Sept., 1996 ................................................................

PSA AG1/1992

1/6/93

73

1591

Dept. of Corrections
Superintendents Commuted Overtime and
Availability Allowance
Agreement 1981

Government Officers
employed by the Dept.
as Superintendents
Deputy Superintendents or Chief
Officers

28 March, 1981 - 27 March, 1984 ........................................................

6/1981

16/6/81

61

1170

Department of Education
Services Enterprise Bargaining Agreement 2000
(Replaces previous Department of Education … Agreement No. PSAAG104/1998.
For prior details, see
Vol. 80, Part 2)

Department of
Education Services

2 Jan., 2001 – 2 Jan., 2003 ....................................................................

PSA AG82/2000

2/1/01

81

63

Department of Education
Services of Western Australia
Enterprise Agreement 1997

Whole of State

24 Dec., 1997 - 23 Dec., 1999 ..............................................................

PSA AG21/1997

24/12/97

78

340

Department of Environmental Protection Enterprise Agreement 2000
(Replaces and Cancels
previous Dept. of Environmental … Agreement
No. PSAAG62/1998.
For prior details, see
Vol. 80, Part 1)

Department of
Environmental
Protection

4 July, 2000 – 3 July 2002 ....................................................................

PSA AG50/2000

4/7/00

80

2912

Department of Land Administration Enterprise Bargaining
Agreement 2000
(Cancels previous Dept. of
Land Administration EB
Agreement No. PSAAG18/98.
For prior details, see
Vol. 79, Part 2)

Whole of State

20 April, 2000 – 20 July, 2002 ..............................................................

PSA AG21/2000

20/4/00

80

1822

Department of Local
Government Enterprise
Bargaining Agreement
1999
(Replaces PSAAG15/97)

Whole of State

3 Dec., 1999 – 2 Dec., 2001 .................................................................

PSAAG43/1999

3/12/99

79

3598

Dept. of Marine and
Harbours Commuted
Overtime and Sea Going
Allowance Agreement
1983

Government Officers
employed by Marine
and Harbours Dept.
as Marine Inspectors
and headquartered in
Metropolitan Area

1 May, 1983 - 30 April, 1987 ................................................................

28/1983

14/12/83

64

127

Department of Minerals
and Energy Enterprise
and Chemistry Centre of
W.A. Agreement 1996

Department of
Minerals and Energy

1 Jan., 1996 - 30 Sept., 1996 ................................................................

PSG AG11/1996

2/7/96

76

2135

Department of Minerals and
Energy and Chemistry Centre
of WA Enterprise Agreement 2000-2002
(Replaces and Cancels
previous Dept. of
Minerals and Energy
… Agreement
No. PSG AG2/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

29 Sept., 2000 – 28 Sept., 2002 ............................................................

PSG AG4/2000

29/9/00

80

4678

Department of Productivity and Labour Relations
Industrial Agreement 1999
(Replaces No. PSAAG162/96)

Whole of State

1 Nov., 1999 – 30 Oct., 2000 ................................................................

PSA AG39/1999

1/11/99

79

3246

Department of the Registrar,
Western Australian Industrial
Relations Commission
Enterprise Bargaining
Agreement 1998
(Cancels PSA AG128/1996)
(See Vol. 78, Part 1)

Whole of State

18 Nov., 1998 – 17 Nov., 2000 .............................................................

PSA AG98/1998

17/11/98

78

4577

Department of Resources
Development Enterprise
Bargaining Agreement 1999
(Replaces PSAAG5/1995
and PSGAG1/1997)

Whole of State

15 July, 1999 – 14 July, 2001 ...............................................................

PSG AG2/1999

15/7/99

79

2145

Department of State
Services,Bureau Services
Enterprise Agreement

Department of State
Services

28 May, 1996 - 27 May, 1997 ...............................................................

PSA AG130/1996

13/9/96

76

3864

Department of State
Services, Supply West
Enterprise Agreement

Department of State
Services, Supply
West

28 May, 1996 - 27 May, 1997 ...............................................................

PSA AG129/1996

19/6/96

76

2189
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Department of Transport
Enterprise Agreement 2000
(Replaces and Cancels
previous Dept. of Transport
… Agreement
No. PSG AG5/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

3 Oct., 2000 – 2 Oct., 2001 ...................................................................

PSG AG3/2000

3/10/00

80

4697

Dept. of Youth, Sport and
Recreation, Weekend
Duty Agreement 1983

Government Officers
who are Recreation
Advisers,Consultants
or any other
Professional Officer
engaged in weekend.
duties employed by
the Dept

6 Oct., 1982 - 5 Oct., 1985 ...................................................................

1/1983

29/3/83

63

1124

Department for the Arts
(Enterprise Bargaining)
Agreement 1996

Department for the
Arts

29 Mar., 1996 - 31 Dec., 1997 ..............................................................

PSA AG6/1996

15/5/96

76

1747

Disability Services
Commission and Civil
Service Association of
WA Inc Enterprise
Bargaining Agreement
1999
(Replaces PSAAG127/96

Whole of State

9 Apr., 1999 – 8 Apr., 2001 ...................................................................

PSA AG14/1999

9/4/99

79

1017

Disability Services
Commission Social
Trainer Agreement
1994

Whole of State

19 Oct., 1994 - 18 Oct., 1995 ...............................................................

PSA AG1/1994

22/11/94

74

2947

Eastern Pilbara College of
TAFE Public Service and
Government Officers’
Enterprise Agreement 2000
(Replaces previous Hedland
College Public Service
… Agreement 1998
No. PSAAG4/1998)

Whole of State

9 Jan., 2001 – 8 Jan., 2003 ....................................................................

PSA AG68/2000

9/1/01

81

72

East Perth Redevelopment
Authority Enterprise
Agreement 1996

Ease Perth Redevelopment Authority

18 July, 1996 - 1 July, 1998 ..................................................................

PSA AG135/1996

6/9/96

76

3868

East Pilbara Health Service
AMA Medical Practitioners
Industrial Agreement 1999
(Replaces WA Government
Health Industry Medical
… Agreement 1996
No. PSAAG14/1995 and
WA Government Health
Industry AMA … Agreement
1998 No. PSAAG63/1998)

Western Australia

24 Sept., 1999 – 30 June, 2001 .............................................................

PSA AG35/99

24/9/99

79

2808

Education Department of
Western Australia Public
Service, Government and
Ministerial Officers’
Enterprise Bargaining
Agreement 2000
(Cancels and Replaces
previous Education Department … Agreement 1998
No. PSAAG32/98.
For prior details, see
Vol. 80, Part 2)

Whole of State

13 Dec., 2000 – 12 Dec., 2002 .............................................................

PSA AG66/2000

13/12/00

81

82

Electorate Officers and
Research Officers Enterprise
Agreement 1999
(Replaces previous Electorate
Officers … Agreement
No. PSAAG139/1996.
For prior details, see
Vol. 79, Part 2)

Whole of State

10 Dec., 1999 – 9 Dec., 2001 ...............................................................

PSA AG44/1996

10/12/99

80

88

Equal Opportunity
Commission Enterprise
Agreement 2000
(Replaces and Cancels
previous Equal Opportunity … Agreement
No. PSA AG95/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

12 Oct., 2000 – 11 Oct., 2002 ...............................................................

PSA AG60/2000

12/10/00

80

4704

Esperance Harbour Master
- Marine Pilots Salary
Agreement 1995 - The

Esperance Port
Authority

23 Feb., 1996 - 22 Feb., 1997 ...............................................................

AG23/1996

28/2/96

76

664

Facilities Agreement 1992

Employees elected to
position of Workplace
Delegate by Civil
Service Association

28 Jan., 1993 .........................................................................................

PSA AG2/1992

2/4/93

73

1013

Family and Children’s
Services Enterprise
Agreement 1995

Family and Children’s
Services

27 Feb., 1996 - 26 Aug., 1997 ..............................................................

PSA AG15/1995

27/3/96

76

673

Family and Children’s
Services Enterprise
Bargaining Agreement 2000
(Replaces previous Family
& Children … Agreement
No. PSG AG6/1998.
For prior details, see
Vol. 80, Part 1)

State of W.A.

29 June, 2000 – 28 June, 2002 .............................................................

PSG AG2/2000

29/6/00

80

2930
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Fire and Emergency
Services Authority
Enterprise Bargaining
Agreement 1998

Whole of State

5 Feb., 1999 – 4 Feb., 2001 ..................................................................

PSA AG6/1999

8/3/99

79

767

Fire and Rescue Service of
Western Australia Enterprise
Agreement (CSA) 1997

Whole of State

19 Nov., 1997 - 31 Dec., 1998 ..............................................................

PSA AG13/1997

19/11/97

77

3285

Fisheries WA Enterprise
Bargaining Agreement
1999
(Replaces PSAAG3/1996)

Whole of State

6 July, 1999 – 5 July, 2001 ...................................................................

PSG AG1/1999

6/7/99

79

1942

Fremantle Cemetary Board
Enterprise Bargaining
Agreement 2000
(Replaces previous Fremantle
Cemetary … Agreement
No. PSAAG148/1996.
For prior details, see
Vol. 79, Part 2)

Whole of State

17 March, 2000 – 17 March, 2002 .......................................................

PSA AG3/2000

17/3/00

80

1397

Forest Products Commission/
CSA Enterprise Bargaining
Agreement 2000

Whole of State

20 Nov., 2000 – 28 Oct., 2001 ..............................................................

PSA AG63/2000

22/11/00

80

5388

General Division Officers’
Salaries Agreement 1983
(Commissioner of
Transport) Salaries
Agreement 1971

Government Officers
employed by
Commissioner in a
General capacity

18 Dec., 1981 - 17 Dec., 1984 ..............................................................

18/1983

4/10/83

63

2337

Geraldton Harbour Master
– Marine Pilots Salary
Agreement 1996
No. AG99/1996 - The
(Supersedes Department
of Marine and Harbours,
Harbour Masters, Relieving
Harbour Masters and
Assistant Harbour
Masters Award 1984)

Geraldton Port
Authority

23 Feb., 1996 - 23 Feb., 1997 ...............................................................

AG99/1996

24/5/96

76

1826

Geraldton Health Service
Board AMA Medical
Practitioners Industrial
Agreement 1999

State of W. A.

24 Sept., 1999 – 30 June, 2001 .............................................................

PSA AG30/99

24/9/99

79

2836

Government Employees
Superannuation Board 2000
Enterprise Agreement
(Replaces and Cancels
previous Government
Employees … Agreement
No. PSGAG 60/1998.
For prior details, see
Vol. 80, Part 2)

Whole of State

9 Jan., 2001 – 8 Jan., 2003 ....................................................................

PSA AG83/2000

9/1/01

81

111

Government Property Office
Enterprise Bargaining
Agreement 1997

Government Property
Office

29 Oct., 1997 - 28 Oct., 1999 ...............................................................

PSA AG17/1997

21/11/97

77

3300

Graylands Selby - Lemnos
& Special Care Health
Services Enterprise
Bargaining Agreement 1999

State of W.A.

14 Oct., 1999 – 13 April, 2002 .............................................................

PSAAG40/1999

25/11/99

79

3614

Great Southern Regional
College of TAFE Public
Service and Government
Officers’ Enterprise
Agreement 2000
(Replaces previous Great
Southern … Agreement
No. PSAAG13/1998.
For prior details, see
Vol. 80, Part 2)

State of WA

16 Jan., 2001 - 15 Jan., 2003 ................................................................

PSA AG75/2000

16/1/00

81

483

Health Department of
Western Australia
Enterprise Agreement
1999

Whole of State

15 Oct., 1999 – 14 Oct., 2002 ...............................................................

PSA AG38/1999

15/10/99

79

3308

Whole of State

10 Jan., 1978 to 9 Jan., 1979 ................................................................

AG2/1978

12/1/78

58

188

Hedland College Public
Service and Government
Officers’ Enterprise
Agreement 1998
PSA AG4/1998
(Replaces PSGAG16/96)
(Replaced by Eastern
Pilbara College of TAFE
… Agreement 2000
No. PSAAG68/00.
For prior details, see
Vol. 80, Part 2)
Hospital Salaried Officers
(Classification Review)
Agreement
HSO Albany Health Service
Enterprise Bargaining
Agreement 1997
No. PSA AG53/1998
(Replaces PSA AG 10/96)
(Replaced & Cancelled by
HSO Lower Great Southern
Health … Agreement
No. PSAAG17/2000.
For prior details, see
Vol. 79, Part 2)
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Hospital Salaried Officers
Ashburton Health Service
Enterprise Agreement 1999
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& No. PSAAG25/1998.
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Vol. 79, Part 2)
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Page

Whole of State

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG22/2000

19/5/00

80

2067

Hospital Salaried Officers
Avon Health Service
Enterprise Agreement 1999
(Replaces and Cancels
previous HSO Avon
… Agreements
No. PSAAG14/1996
& No. PSAAG17/1998.
For prior details, see
Vol. 79, Part 2)

Whole of State

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG23/2000

19/5/00

80

2081

Hospital Salaried Officers
Beverley Health Services
Enterprise Agreement 1999
(Replaces and Cancels
previous HSO Beverley
… Agreements
No. PSAAG15/1996
& No. PSAAG27/1998.
For prior details, see
Vol. 79, Part 2)

Whole of State

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG24/2000

19/5/00

80

2097

Hospital Salaried Officers
Boddington District
Hospital Board Enterprise
Agreement 1999
(Replaces and Cancels
previous HSO Boddington … Agreement
No. PSA AG38/1998.
For prior details, see
Vol. 80, Part 1)

Boddington District
Hospital Board

9 Oct., 2000 – 1 Dec., 2001 ..................................................................

PSA AG57/2000

9/10/00

80

4720

Hospital Salaried Officers
Brookton Health Service
Enterprise Agreement
1999
(Replaces and Cancels
previous HSO Brookton
… Agreement
No. PSA AG39/1998.
For prior details, see
Vol. 80, Part 1)

Brookton Health
Service

9 Oct., 2000 – 1 Dec., 2001 ..................................................................

PSA AG56/2000

9/10/00

80

4736

Hospital Salaried Officers
Bruce Rock Memorial
Hospital Enterprise
Agreement 1999
(Replaces and Cancels
previous HSO Bruce Rock
… Agreements
No. PSAAG22/1996
& No. PSAAG26/1998.
For prior details, see
Vol. 79, Part 2)

Whole of State ............

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG25/2000

19/5/00

80

2112

Hospital Salaried Officers
Bunbury Health Service
Enterprise Agreement 1999
(Replaces and Cancels
previous HSO Bunbury
… Agreements
No. PSAAG23/1996
& No. PSAAG65/1998.
For prior details, see
Vol. 79, Part 2)

Whole of State

29 Feb., 2000 – 1 Dec., 2001 ................................................................

PSA AG15/2000

22/3/00

80

1143

HSO Augusta Health Board
Enterprise Bargaining
Agreement 1997
No. PSAAG35/1998
(Replaces PSA AG 13/96)
(Cancelled by HSO Vasse
Leeuvin … Agreement
No. PSAAG44/2000.
For prior details, see
Vol. 79, Part 2)

HSO Boyup Brook Health
Service Enterprise Bargaining
Agreement 1997
No. PSAAG74/1998
(Replaces PSA AG18/96)
(Cancelled by HSO Warren
Blackwood Health
Service … Agreement
No. PSAAG 45/2000.
For prior details, see
Vol. 79, Part 2)
HSO Bridgetown District
Hospital Enterprise Bargaining
Agreement 1997
No. PSA AG73/1998
(Replaces PSA AG19/96)
(Cancelled by HSO Warren
Blackwood Health
Service … Agreement
No. PSAAG 45/2000.
For prior details, see
Vol. 79, Part 2)
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HSO Busselton Health Board
Enterprise Bargaining
Agreement 1997
No. PSA AG36/1998
(Replaces PSA AG 24/96)
(Cancelled by HSO Vasse
Leeuvin … Agreement
No. PSAAG44/2000.
For prior details, see
Vol. 79, Part 2)
Hospital Salaried Officers
Collie Health Service
Enterprise Bargaining
Agreement 1999
(Replaces previous HSO
Collie … Agreement
No. PSAAG25/1996.
For prior details, see
Vol. 79, Part 2)

Whole of State.

22 March, 2000 – 1 Dec., 2001 ............................................................

PSA AG14/2000

22/3/00

80

1410

Hospital Salaried
Officers Coolgardie
Health Centre Enterprise
Bargaining Agreement
1996

HSOA employees of
Coolgardie Health
Centre

23 May, 1996 - 31 Dec., 1997 ..............................................................

PSA AG26/1996

23/5/96

76

2610

Hospital Salaried Officers
Corrigin District Hospital
Enterprise Agreement 1999
(Replaces and Cancels
previous HSO Corrigin
… Agreements
No. PSAAG27/1996
& No. PSAAG20/1998.
For prior details, see
Vol. 79, Part 2)

Whole of State

19 May., 2000 – 1 Dec., 2001 ...............................................................

PSA AG26/2000

19/5/00

80

2127

Hospital Salaried Officers
Cunderdin District Hospital
Enterprise Agreement 1999
(Replaces and Cancels
previous HSO Cunderdin
… Agreements
No. PSAAG29/1996
& No. PSAAG30/1998.
For prior details, see
Vol. 79, Part 2)

Whole of State

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG27/2000

19/5/00

80

2142

Hospital Salaried Officers
Dongara Health Service
Enterprise Agreement 1999
(Replaces and Cancels
previous HSO Dongara
… Agreement
No. PSAAG77/1998.
For prior details, see
Vol. 79, Part 2)

Whole of State

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG28/2000

19/5/00

80

2157

Hospital Salaried Officers
Donnybrook/Balingup
Health Service Enterprise
Bargaining Agreement 1999
(Replaces and Cancels
previous HSO Donnybrook/
Balingup … Agreements
No. PSAAG33/1996
& No. PSAAG78/1998.
For prior details, see
Vol. 79, Part 2)

Whole of State

22 March, 2000 – 1 Dec., 2001 ............................................................

PSA AG12/2000

22/3/00

80

1426

Whole of State

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG29/2000

19/5/00

80

2171

HSO Denmark District
Hospital Enterprise Bargaining Agreement 1997
No. PSA AG55/1998
(Replaces PSA AG 31/96)
(Replaced & Cancelled by
HSO Lower Great Southern
Health … Agreement
No. PSAAG17/2000.
For prior details, see
Vol. 79, Part 2)

HSO Dumbleyung District
Memorial Hospital Enterprise
Bargaining Agreement
1997 PSAAG40/98
(Replaces PSA AG 34/96)
(Cancelled by HSO Upper
Great Southern Health
… Agreement
No. PSAAG19/2999.
For prior details, see
Vol. 79, Part 2)
Hospital Salaried Officers
Dundas Health Service
Enterprise Agreement 1999
(Replaces and Cancels
previous HSO Dundas
… Agreements
No. PSA AG35/1996
& No. PSAAG68/1998.
For prior details, see
Vol. 79, Part 2)
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Hospital Salaried Officers
East Pilbara Health Service
Enterprise Agreement 1999
(Replaces and Cancels
the following Agreements:
HSO Marble Bar Nursing
… No. PSAAG62/1996;
HSO Newman District
… No. PSAAG77/1996;
HSO Port Hedland
… No. PSAAG89/1996; &
HSO East Pilbara
… No. PSAAG28/1998.
For prior details, see
Vol. 79, Part 2)

Whole of State

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG30/2000

19/5/00

80

2186

Hospital Salaried Officers
Esperance Health Service
Enterprise Agreement 1999
(Replaces and Cancels
previous HSO Esperance
… Agreements:
No. PSAAG37/1996
& No. PSAAG67/1998.
For prior details, see
Vol. 79, Part 2)

Whole of State

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG31/2000

19/5/00

80

2200

Hospital Salaried Officers
Gascoyne Health Service
Enterprise Agreement 1999
(Replaces and Cancels
previous HSO Gascoyne
… Agreements
No. PSAAG40/1996
& No. PSAAG80/1998.
For prior details, see
Vol. 79, Part 2)

Whole of State

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG32/2000

19/5/00

80

2215

Hospital Salaried Officers
Geraldton Health Service
Enterprise Agreement 1999
(Replaces and Cancels
previous HSO Geraldton
… Agreements
No. PSAAG41/1996
& No. PSAAG81/1998.
For prior details, see
Vol. 79, Part 2)

Whole of State

29 Feb., 2000 – 1 Dec., 2001 ................................................................

PSA AG16/2000

22/3/00

80

1158

Hospital Salaried Officers
Gnowangerup District
Hospital Enterprise
Agreement 1999
(Replaces and Cancels
previous HSO Gnowangerup … Agreements
No. PSAAG42/96
& No. PSAAG49/1998.
For prior details, see
Vol. 79, Part 2)

Whole of State

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG33/2000

19/5/00

80

2230

Hospital Salaried Officers
Harvey Yarloop Health
Service Enterprise Bargaining Agreement 1999
(Replaces and Cancels
the following Agreements:
HSO Harvey District
… No. PSAAG46/1996
& No. PSAAG79/1998;
HSO Yarloop Health
… No. PSAAG115/1996
& No. PSAAG87/1998.
For prior details, see
Vol. 79, Part 2)

Whole of State

22 March, 2000 – 1 Dec., 2001 ............................................................

PSA AG13/2000

22/3/00

80

1442

Hospital Salaried Officers
Hawthorn Hospital
Enterprise Bargaining
Agreement 1996

HSOA employees of
Hawthorn Hospital

23 May, 1996 - 31 Dec., 1997 ..............................................................

PSA AG45/1996

23/5/96

76

3057

Hospital Salaried
Officers Health Care
Linen Enterprise
Bargaining Agreement
1996

HSOA employees of
Health Care Linen

23 May, 1996 - 31 Dec., 1997 ..............................................................

PSA AG47/1996

23/5/96

76

3064

Hospital Salaried Officers
Joondalup Health Campus
Enterprise Bargaining
Agreement 1996

Joondalup Health
Campus

4 Apr., 1997 - 31 Dec., 1997 .................................................................

AG299/1996

4/4/97

77

1173

Hospital Salaried Officers
Joondalup Health Campus
Enterprise Bargaining
Agreement 1997

Whole of State

1 Dec., 1997 - 30 June., 1998 ...............................................................

AG36/1998

9/4/98

78

1736

Hospital Salaried Officers
Kalgoorlie Regional
Hospital Enterprise
Bargaining Agreement 1996

HSOA employees of
Kalgoorlie Regional
Hospital

23 May, 1996 - 31 Dec., 1997 ..............................................................

PSA AG50/1996

23/5/96

76

3084

HSO Jerramungup
Hospital Enterprise Bargaining Agreement 1997
No. PSA AG54/1998
(Replaces PSA AG 48/96)
(Replaced & Cancelled by
HSO Lower Great Southern
Health … Agreement
No. PSAAG17/2000
For prior details, see
Vol. 79, Part 2)
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Hospital Salaried Officers
Kalgoorlie-Boulder Health
Service Enterprise
Bargaining Agreement 1999
(Replaces PSAAG27/97
Hospital Salaried Officers
Katanning Health Service
Enterprise Agreement 1999
(Replaces and Cancels
previous HSO Katanning
… Agreements
No. PSAAG51/1996
& No. PSAAG50/1998.
For prior details, see
Vol. 79, Part 2)
Hospital Salaried Officers
Kellerberrin Health Services
Board of Management
Enterprise Agreement 1999
(Replaces & Cancels
previous HSO Kellerberrin
… Agreements
No. PSAAG52/1996 &
No. PSAAG32/1997.
For prior details, see
Vol. 79, Part 2)
Hospital Salaried Officers
Kimberley Health Service
Enterprise Agreement 1999
(Replaces and Cancels
the following Agreements:
HSO Broome District
… No. PSA AG21/1996;
HSO Derby Regional
… No. PSA AG32/1996;
HSO Fitzroy Crossing
… No. PSA AG38/1996;
HSO Hall Creek
… No. PSAAG44/1996;
HSO Kununarra District
… No. PSAAG58/1996;
HSO Numbala Nunga Derby
… No. PSA AG82/1996;
HSO Wyndham District
… No. PSAAG113/1996;
HSO Kimberley Health
Service (West) …
No. PSAAG19/1997 &
HSO Kimberley Health
Service (East) …
No. PSAAG23/1998.
For prior details, see
Vol. 79, Part 2)
Hospital Salaried Officers
Kojonup District Hospital
Enterprise Agreement 1999
(Replaces & Cancels
previous HSO Kojonup
… Agreements
No. PSAAG54/1996
& No. PSAAG51/1998.
For prior details, see
Vol. 79, Part 2)

Date of
Operation

No. of
Agreement

Date
Delivered

Reference
Vol.
Page

Kalgoorlie – Boulder

1 Jan., 1999 – 31 Dec., 2000 ................................................................

PSA AG18/1999

14/5/99

79

1607

Whole of State

19 May 2000 – 1 Dec., 2001 ................................................................

PSA AG34/2000

19/5/00

80

2245

Whole of State

29 Feb., 2000 – 1 Dec., 2001 ................................................................

PSA AG8/2000

23/3/00

80

1171

Kimberley Health Service

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG35/2000

19/5/00

80

2260

Whole of State

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG36/2000

19/5/00

80

2275

Whole of State

29 Feb., 2000 – 1 Dec., 2001 ................................................................

PSA AG7/2000

22/3/00

80

1186

HSO Kondinin District
Hospital Enterprise Bargaining Agreement 1997
PSA AG41/1998
(Replaces PSA AG 56/96)
(Cancelled by HSO Upper
Great Southern Health
Service … Agreement
No. PSAAG19/2999.
For prior details, see
Vol. 79, Part 2)
HSO Kukerin Nursing Post
Enterprise Bargaining
Agreement 1997
No. PSAAG42/1998
(Replaces PSA AG 55/96)
(Cancelled by HSO Upper
Great Southern Health
Service … Agreement
No. PSAAG19/2999.
For prior details, see
Vol. 79, Part 2)
Hospital Salaried Officers
Kununoppin and Districts
Health Service Enterprise
Agreement 1999
(Replaces & Cancels
previous HSO Kununoppin
… Agreements
No. PSAAG57/1996
& No. PSAAG31/1997.
For prior details, see
Vol. 79, Part 2)
HSO Lake Grace and District
Health Service Enterprise
Bargaining Agreement 1997
No. PSAAG43/1998
(Replaces PSA AG 59/96)
(Cancelled by HSO Upper
Great Southern
Health … Agreement
No. PSAAG19/2999.
For prior details, see
Vol. 79, Part 2)
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Hospital Salaried Officers
Laverton and Leonora
Health Service Enterprise
Bargaining Agreement 1999
(Replaces PSAAG28/1997)

HSOA employees at
Laverton and Leonora
Health Service

1 Jan., 1999 – 31 Jan., 2000 ..................................................................

PSA AG19/1999

14/5/99

79

1622

Hospital Salaried Officers
Lower Great Southern
Health Service Enterprise
Bargaining Agreement 1999
(Replaces & Cancels
the following Agreements:
HSO Albany Health
… No. PSAAG53/1998
& No. PSAAG10/1996;
HSO Denmark District
… No. PSAAG 55/1998
& No. PSAAG31/1996;
HSO Jerramungup Hospital
… No. PSAAG54/1998
& No. PSAAG48/1996;
HSO Plantagenet District
… No. PSAAG56/1998
& No. PSAAG88/1996.)

Whole of State

29 Feb., 2000 – 1 Dec., 2001 ................................................................

PSA AG17/2000

22/3/00

80

1201

Hospital Salaried Officers
Menzies Nursing Post e
Enterpris Bargaining
Agreement 1996

HSOA employees of
Menzies Nursing
Post

23 May, 1996 - 31 Dec., 1997 ..............................................................

PSA AG65/1996

23/5/96

76

3185

Hospital Salaried Officers
(Mercy Hospital) Enterprise
Agreement 1998

Whole of State .

17 July, 1998 – 16 July, 2000 ...............................................................

AG122/1998

19/8/98

78

3443

Hospital Salaried Officers
Merredin Health Service
Enterprise Agreement 1999
(Replaces & Cancels
previous HSO Merredin
… Agreements
No. PSAAG34/1997
& No. PSAAG66/1996.
For prior details, see
Vol. 79, Part 2)

Whole of State

29 Feb., 1900 - 1 Dec., 2001 .................................................................

PSA AG6/2000

22/3/00

80

1458

Hospital Salaried Officers
Metropolitan Health
Service Board Enterprise
Agreement 1999
(Replaces the following
Agreements:
PSA AG11/1997;
PSA AG12/1997;
PSA AG14/1997;
PSA AG22/1997;
PSA AG24/1997;
PSA AG25/1997;
PSA AG29/1997;
PSA AG14/1998;
PSA AG15/1998;
PSA AG16/1998.)

HSOA employees of
Metropolitan Health
Service Board (MHSB)

19 Jan., 1999 – 18 July, 2001 ...............................................................

PSA AG3/1999

19/1/99

79

448

Hospital Salaried Officers
Morawa and Districts Health
Service Enterprise
Agreement 1999
(Replaces & Cancels
previous HSO Morawa
… Agreements
No. PSAAG82/1998
& No. PSAAG68/1996.
For prior details, see
Vol. 79, Part 2)

Whole of State

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG37/2000

19/5/00

80

2290

Hospital Salaried Officers
Mt Henry Hospital Enterprise
Bargaining Agreement
1997
(Replaces PSAAG69/96)

Mt Henry Hospital

11 June., 1997 - 31 Dec., 1997 .............................................................

PSA AG3/1997

11/6/97

77

1677

Hospital Salaried Officers
Mukinbudin Health Service
Enterprise Agreement 1999
(Replaces & Cancels
previous HSO Mukinbudin
… Agreements
No. PSAAG30/1997
& No. PSAAG71/1996.
For prior details, see
Vol. 79, Part 2)

Whole of State

29 Feb., 2000 - 1 Dec., 2001 .................................................................

PSA AG9/2000

22/3/00

80

1473

Hospital Salaried Officers
Mullewa Health Service
Enterprise Agreement 1999
(Replaces & Cancels
previous HSO Mullewa
… Agreements
No. PSAAG83/1998
& No. PSAAG72/1996.
For prior details, see
Vol. 79, Part 2)

Whole of State

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG38/2000

19/5/00

80

2304

HSO Margaret River Health
Board Enterprise Bargaining
Agreement 1997
No. PSA AG37/1998
(Replaces PSA AG 63/96)
(Cancelled by Hospital
Salaried Officers Vasse
Leeuvin … Agreement
No. PSAAG44/2000.
For prior details, see
Vol. 79, Part 2)
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Hospital Salaried Officers
Murchison Health Service
Enterprise Bargaining
Agreement 1996

HSOA employees of
Murchison Health
Service

23 May, 1996 - 31 Dec., 1997 ..............................................................

PSA AG73/1996

23/5/96

76

3239

Hospital Salaried Officers
Murchison Health Service
Enterprise Agreement
1999
(Replaces & Cancels
the following Agreements:
HSO Murchison Health
… No. PSAAG26/1997;
HAS Cue Nursing
… No. PSAAG28/1996;
HSO Meekatharra District
… No. PSAAG64/1996;
HSO Mt Magnet Health
… No. PSAAG70/1996; &
HSO Sandstone Nursing
… No. PSAAG95/1996.
For prior details, see
Vol. 79, Part 2)

Whole of State

29 Feb., 2000 - 1 Dec., 2001 .................................................................

PSA AG18/2000

22/3/00

80

1488

Whole of State

29 Feb., 2000 - 1 Dec., 2001 .................................................................

PSA AG5/2000

22/3/00

80

1502

Hospital Salaried Officers
Nickol Bay Hospital
Enterprise Agreement 1999
(Replaces & Cancels
previous HSO Nickol
… Agreements
No. PSAAG21/1998
& No. PSAAG78/1996.
For prior details, see
Vol. 79, Part 2

Whole of State

19 May, 2000 - 1 Dec., 2001 ................................................................

PSA AG39/2000

19/5/00

80

2317

Hospital Salaried Officers
Northampton/Kalbarri
Health Service Enterprise
Agreement 1999
(Replaces & Cancels
previous HSO Northampton/
Kalbarri … Agreements
No. PSAAG85/1998
& No. PSAAG79/1996.
For prior details, see
Vol. 79, Part 2)

Whole of State

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG40/2000

19/5/00

80

2332

Hospital Salaried Officers
North Midlands Health
Service Enterprise
Agreement 1999
(Replaces & Cancels
previous HSO North
Midlands … Agreements
No. PSAAG84/1998
& No. PSAAG81/1996.
For prior details, see
Vol. 79, Part 2)

Whole of State .

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG41/2000

19/5/00

80

2345

Hospital Salaried Officers
Peel Health Services
Board Enterprise
Agreement 1999
(Cancels and Replaces
PSAAG24/98)

HSOA employees at
Peel Health Services
Board (PHSB)

11 March, 1999 – 11 Sept., 2000 ..........................................................

PSAAG10/1999

26/3/99

79

1039

HSO Nannup Health Service
Enterprise Bargaining
Agreement 1997
No. PSAAG71/1998
(Replaces PSAAG74/96)
(Cancelled by HSO Warren
Blackwood Health
Service … Agreement
No. PSAAG 45/2000.
For prior details, see
Vol. 79, Part 2)
Hospital Salaried Officers
Narembeen Health Services
Board Enterprise
Agreement 1999
(Replaces & Cancels
previous HSO Narembeen
… Agreements
No. PSAAG33/1997
& No. PSAAG75/1996.
For prior details, see
Vol. 79, Part 2)
HSO Narrogin Regional
Hospital Enterprise Bargaining Agreement 1997
No. PSAAG44/1998
(Replaces PSA AG 76/96)
(Cancelled by HSO Upper
Great Southern
Health … Agreement
No. PSAAG19/2999
(For prior details, see
Vol. 79, Part 2)

HSO Northcliffe District
Hospital Enterprise Bargaining Agreement 1997
No. PSA AG70/98
(Replaces PSA AG80/1996)
(Cancelled by HSO Warren
Blackwood Health
Service … Agreement
No. PSAAG 45/2000.
For prior details, see
Vol. 79, Part 2)

(149)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
PUBLIC SERVICE ARBITRATOR—AGREEMENTS IN FORCE—continued
Title
HSO Pemberton District
Hospital Enterprise Bargaining Agreement 1997
No. PSA AG72/1998
(Replaces PSA AG85/96)
(Cancelled by HSO Warren
Blackwood Health
Service … Agreement
No. PSAAG 45/2000.
For prior details, see
Vol. 79, Part 2)
Hospital Salaried Officers
Perth Dental Hospital
Enterprise Bargaining
Agreement No. 2/1996
No. PSAAG157/96.
(Replaced by HSO Perth
Dental … Agreement
No. PSAAG23/1997.
For prior details, see
Vol. 78, Part 1)
Hospital Salaried Officers
Perth Dental Hospital
Enterprise Bargaining
Agreement 1997
Hospital Salaried Officers
Perth Dental Hospital
Enterprise Bargaining
Agreement 1997
(Replaces PSAAG157/96)
(Partly replaced by
Perth Dental … AgreementNo. PSAAG28/99)
Hospital Salaried Officers
Perth Dental Hospital
Enterprise Bargaining
Agreement 1997
Amending Agreement

Area
Governed

Date of
Operation

No. of
Agreement

Date
Delivered

Reference
Vol.
Page

HSOA employees at
Perth Dental Hospital

23 May., 1996 – 31 Dec., 1997 .............................................................

PSA AG86/1996

23/5/96

76

3327

HSOA employees at
Perth Dental Hospital

2 Dec., 1997 – 31 Dec., 1997 ...............................................................

PSA AG23/1998

16/12/97

78

115

Whole of State

7 May, 1998 - 31 May, 1998 .................................................................

PSA AG33/1998

7/5/98

78

2178

Whole of State

19 May, 2000 - 1 Dec., 2001 ................................................................

PSA AG48/2000

19/5/00

80

2359

Whole of State

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG42/2000

19/5/00

80

2374

Whole of State

19 May, 2000 - 1 Dec., 2001 ................................................................

PSA AG43/2000

19/5/00

80

2389

Hospital Salaried Officers
Royal Perth Hospital
Enterprise Bargaining
Agreement 1996

HSOA employees of
Royal Perth Hospital

23 May, 1996 - 31 Dec., 1997 ..............................................................

PSA AG94/1996

23/5/96

76

3490

Hospital Salaried Officers
Southern Cross District
Health Service Board
Enterprise Agreement 1999
(Replaces and Cancels
previous HSO Southern
Cross … Agreements
No. PSAAG97/1996
& No. PSAAG35/1997.
For prior details, see
Vol. 79, Part 2)

Whole of State

22 Mar., 2000 - 1 Dec., 2001 ................................................................

PSA AG11/2000

22/3/00

80

1518

HSO Pingelly District
Hospital Enterprise Bargaining Agreement 1997
No. PSAAG45/1998
(Replaces PSA AG 87/96)
(Cancelled by HSO
Upper Great Southern
Health … Agreement
No. PSAAG19/2999.
For prior details, see
Vol. 79, Part 2)
HSO Plantagenet District
Hospital Enterprise Bargaining
Agreement 1997
No. PSA AG56/1998
(Replaces PSA AG 88/96)
(Replaced & Cancelled by
HSO Lower Great Southern
Health … Agreement
No. PSAAG17/2000.
For prior details, see
Vol. 79, Part 2)
Hospital Salaried Officers
Quairading District Hospital
Enterprise Agreement 1999
(Replaces & Cancels
previous HSO Quairading
… Agreements
No. PSAAG90/1996
& No. PSAAG29/1998.
For prior details, see
Vol. 79, Part 2)
Hospital Salaried Officers
Ravensthorpe Health
Service Enterprise
Agreement 1999
(Replaces & Cancels
previous HSO Ravensthorpe
… Agreements
No. PSAAG91/1996
& No. PSAAG66/1998.
For prior details, see
Vol. 79, Part 2)
Hospital Salaried Officers
Roebourne District Hospital
Enterprise Agreement 1999
(Replaces & Cancels
previous HSO Roebourne
… Agreements
No. PSAAG93/1996
& No. PSAAG22/1998.
For prior details, see
Vol. 79, Part 2)
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Hospital Salaried Officers
Tambellup District Hospital
Enterprise Bargaining
Agreement 1996

HSOA employees of
Tambellup District
Hospital

23 May, 1996 - 31 Dec., 1997 ..............................................................

PSA AG99/1996

23/5/96

76

3542

Hospital Salaried Officers
Telfer Nursing Post
Enterprise Bargaining
Agreement 1996

HSOA employees of
Telfer Nursing Post

23 May, 1996 - 31 Dec., 1997 ..............................................................

PSA AG100/1996

23/5/96

76

3552

Hospital Salaried Officers
Upper Great Southern Health
Service Enterprise Agreement
1999
(Replaces and Cancels
the following Agreements:
HSO Boddington District
… No. PSAAG17/1998;
HSO Brookton Health
...No. PSAAG39/1998;
HSO Dumbleyung District
... No. PSAAG34/1996 &
… No. PSAAG40/1998;
HSO Kondinin District
... No. PSAAG56/1996 &
... No. PSAAG41/1998;
HSO Kukerin Nursing
... No. PSAAG55/1996 &
... No. PSAAG42/1998;
HSO Lake Grace & Dirstrict
... No. PSAAG59/1996 &
... No. PSAAG43/1998.
HSO Narrogin Regional
… No. PSAAG44/1998 &
... No. PSAAG76/1996;
HSO Pingelly District
... No. PSAAG87/1996 &
... No. PSAAG45/1998;
HSO Wagin Health
... No. PSAAG102/1996 &
... No. PSAAG46/1998;
HSO Wickepin Health
... No. PSAAG107/1996 &
...No. PSAAG47/1998;
HSO Williams Medical
… No. PSAAG109/1996 &
... No. PSAAG48/1998.)

Whole of State

29 Feb., 2000 – 1 Dec., 2001 ................................................................

PSA AG19/2000

23/3/00

80

1533

Hospital Salaried Officers
Vasse Leeuvin Health
Board Enterprise
Agreement 1999
(Replaces and Cancels
the following Agreements:
HSO Augusta District
… No. PSAAG13/1996 &
… No. PSAAG35/1998;
HSO Busselton District
… No. PSAAG24/1996 &
… No. PSAAG36/1998;
HSO Margaret River District
… No. PSAAG63/1996 &
… No. PSAAG37/1998.)

Whole of State

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG44/2000

19/5/00

80

2404

Hospital Salaried Officers
Wanneroo Hospital Enterprise
Bargaining Agreement
1996

HSOA employees of
Wanneroo Hospital

23 May, 1996 - 31 Dec., 1997 ..............................................................

PSA AG103/1996

23/5/96

76

3584

Hospital Salaried Officers
Warburton Range Hospital
Enterprise Bargaining
Agreement 1996

HSOA employees of
Warburton Range
Hospital

23 May, 1996 - 31 Dec., 1997 ..............................................................

PSA AG104/1996

23/5/96

76

3594

Whole of State

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG45/2000

19/5/00

80

2419

HSO Wagin Health
Service Enterprise
Bargaining Agreement
1997 No. PSAAG46/1998
(Replaces PSA AG 102/96)
(Cancelled by HSO Upper
Great Southern Health
… Agreement
No. PSAAG19/2999.
For prior details, see
Vol. 79, Part 2)

HSO Warren District
Hospital Enterprise Bargaining Agreement 1997
No. PSA AG69/1998
(Replaces PSAAG105/96)
(Cancelled by HSO
Warren Blackwood Health
Service … Agreement
No. PSAAG 45/2000.
For prior details, see
Vol. 79, Part 2)
Hospital Salaried Officers
Warren Blackwood Health
Service Enterprise
Agreement 1999
(Replaces and Cancels the
following Agreements:
HSO Boyup Brook
… No. PSAAG18/1996 &
… No. PSAAG74/1998;
HSO Bridgetown District
… No. PSAAG19/1996 &
… No. PSAAG73/1998;
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Hospital Salaried Officers
Warren Blackwood Health
Service Enterprise
Agreement 1999—continued
(Replaces and Cancels the
following Agreements:
HSO Nannup Health
… No. PSAAG74/1996 &
No. PSAAG71/1998;
HSO Northcliffe District
… No. PSAAG80/1996 &
… No. PSAAG70/1998;
HSO Pemberton District
… No. PSAAG85/1996 &
No. PSAAG72/1998;
HSO Warren District
… No. PSAAG105/1996 &
No. PSAAG69/1998.)
Hospital Salaried Officers
- Western Australian
Government Health Industry
Enterprise Bargaining
Framework Agreement
1996

HSOA employees of
Health Services

11 Apr., 1996 - 31 Dec., 1997 ...............................................................

PSA AG116/1996

22/5/96

76

3615

Hospital Salaried Officers
Western Health Service
Enterprise Agreement 1999
(Replaces and Cancels the
following Agreements:
HSO Western Health Service
… No. PSAAG88/1998;
HSO Dalwallinu District
… No. PSAAG30/1996,
HSO Goomalling District
… No. PSAAG43/1996;
HSO Moora District
… No. PSAAG67/1996;
HSO Wongan Hills District
… No. PSAAG110/1996.
For prior details, see
Vol. 79, Part 2)

Whole of State

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG49/2000

19/5/00

80

2572

Hospital Salaried Officers
West Kambalda Nursing
Post Enterprise Bargaining
Agreement 1996

HSOA employees of
West Kambalda
Nursing Post

23 May, 1996 - 31 Dec., 1997 ..............................................................

PSA AG106/1996

23/5/96

76

3904

Whole of State

19 May, 2000 - 1 Dec., 2001 ................................................................

PSA AG46/2000

19/5/00

80

2588

Hospital Salaried Officers
Wooroloo District Hospital
Enterprise Bargaining
Agreement 1996

HSOA employees of
Wooroloo District
Hospital

23 May, 1996 - 31 Dec., 1997 ..............................................................

PSA AG111/1996

23/5/96

76

3957

Hospital Salaried Officers
Wyalkatchem-Koorda and
Districts Hospital Board
Enterprise Agreement 1999
(Replaces previous
HSO Wyalkatchem
… Agreements:
No. PSAAG112/1996
& No. PSAAG36/1998
For prior details, see
Vol. 79, Part 2)

Whole of State

22 Mar., 2000 – 1 Dec., 2001 ...............................................................

PSA AG10/2000

22/3/00

80

1549

Hospital Salaried Officers
Yalgoo Health Services
Enterprise Agreement
1999
(Replaces and Cancels
previous HSO Yalgoo
… Agreement
No. PSAAG86/1998.
For prior details, see
Vol. 79, Part 2)

Whole of State

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG47/2000

19/5/00

80

2603

HSO Wickepin Health
Service Enterprise Bargaining Agreement 1997
No. PSAAG47/1998
(Replaces PSAAG 107/96)
(Cancelled by HSO Upper
Great Southern Health
… Agreement
No. PSAAG19/2999.
For prior details, see
Vol. 79, Part 2)
Hospital Salaried Officers
Wickham District Hospital
Enterprise Agreement 1999
(Replaces and Cancels
previous HSO Wickham
… Agreements
No. PSAAG108/1996 &
No. PSAAG19/1998.
For prior details, see
Vol. 79, Part 2)
HSO Williams Medical
Centre Enterprise Bargaining Agreement 1997
No. PSAAG48/1998
(Replaces PSA AG 109/96)
(Cancelled by HSO Upper
Great Southern Health
… Agreement
No. PSAAG19/2999.
For prior details, see
Vol. 79, Part 2)
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HSO Yarloop Health
Services Enterprise Bargaining Agreement 1997
No. PSA AG87/1998
(Replaces PSAAG115/1996)
(Replaced and Cancelled
by HSO Harvey Yarloop
Health … Agreement
No. PSAAG213/2000
For prior details, see
Vol. 79, Part 2)
Hostel Supervisory Staff
Agreement 1980

Government Officers
employed by the
Country High School
Hostels Authority

1 Feb., 1980 - 31 Jan., 1983 ..................................................................

AG15/1980

28/11/80

61

138

Insurance Commission of
Western Australia Enterprise Bargaining Agreement
2000-2002
(Replaces previous Insurance
Commission … Agreement
No. PSAAG94/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

24 Aug., 1999 – 23 Aug., 2002 .............................................................

PSA AG55/2000

24/8/00

80

4751

Job Skills Trainee
Agreement

Whole of State

9 Sept., 1993 - 8 Sept., 1994 .................................................................

PSA AG2/1993

20/9/93

73

2684

Kalgoorlie-Boulder
Health Service Board
AMA Medical Practitioners Industrial
Agreement 1999
(Replaces PSAAG14/95
and PSAAG64/98)

Whole of State

24 Sept., 1999 – 30 June, 2001 .............................................................

PSA AG33/1999

24/9/99

79

2870

Karratha College
Enterprise Agreement1996

Whole of State

7 Oct., 1996 - 30 June, 1997 .................................................................

PSG AG15/1996

11/10/96

76

4566

Kimberley College of
TAFE Public Service and
Government Officers’
Enterprise Agreement
2000
(Replaces previous
Kimberley College
… Agreement
No. PSAAG12/1998.

Whole of State

16 Jan., 2001 - 16 Jan, 2003 .................................................................

PSAAG74/2000

16/01/01

81

497

Kimberley Health
Service AMA Medical
Practitioners Industrial
Agreement 1999
(Replaces PSAAG14/95
and PSAAG64/98)

Whole of State

24 Sept., 1999 – 30 June, 2001 .............................................................

PSA AG34/1999

24/9/99

79

2885

Landcorp Enterprise
Agreement 2000
(Cancels and Replaces
previous Landcorp …
Agreement 1998
No. PSAAG89/99.
For prior details, see
Vol. 80, Part 2)

Whole of State

7 Dec., 2000 – 6 Dec., 2002 .................................................................

PSA AG65/2000

7/12/00

81

135

Law Reform Commission
Of Western Australia
(Enterprise Bargaining)
Agreement 1996

Law Reform
Commission

6 Aug., 1996 - 30 June, 1997 ................................................................

PSA AG143/1996

21/8/96

76

3627

Legal Aid Commission of
Western Australia
Enterprise Agreement
1999
(Replaces previous
Legal Aid … Agreement
No. PSAAG4/1996.
For prior details, see
Vol. 79, Part 2)

Whole of State

7 Dec., 1999 – 6 Dec., 2001 .................................................................

PSG AG41/1999

10/12/99

80

105

Karratha College Public
Service and Government
Officers’ Enterprise Agreement
1998 No. PSAAG3/98
(Replaces WA Department
Of Training Public Service
… Agreement 1996
No. PSAAG 150/96)
(See Vol.77, Part 2)
(Replaced by West Pilbara
College of TAFE Public
Service and Government
Officers’ Enterprise
Agreement 2000
No. PSAAG73/2000
For prior details, see
Vol. 80, Part 2)

Kings Park and Botanic
Garden Enterprise
Bargaining Agreement
No. PSAAG133/96
(Replaced by
No. PSAAG2/2000.
80WAIG473
For prior details, see
Vol. 79, Part 2)
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Legal Aid Commission
of Western Australia InHouse Practice Solicitors’
Enterprise Agreement 1999
(Replaces previous Legal
Aid … Agreement
No. PSAAG4/1996.
For prior details, see
Vol. 79, Part 2)

Whole of State

7 Dec., 1999 – 6 Dec., 2001 .................................................................

PSG AG42/1999

10/12/99

80

123

Library and Information
of Western Australia
(LISWA) Enterprise
Bargaining Agreement
1996

Library Board of
Western Australia

28 May, 1996 - 28 Sept., 1997 ..............................................................

PSA AG2/1996

28/5/96

76

1881

Lotteries Commission
1999 Enterprise
Agreement
(Replaces PSAAG138/1996)

Western Australia
(Lotteries Commission)

17 May, 1999 – 30 June, 2001 ..............................................................

PSA AG20/1999

17/5/99

79

1638

Lower Great Southern
Health Service Board
AMA Medical Practitioners Industrial
Agreement 1999

Whole of State

24 Sept., 1999 – 30 June, 2001 .............................................................

PSA AG32/99

24/9/99

79

2907

Main Roads Western
Australia 1994 Enterprise Agreement

Main Roads Department
Western Australia

20 Feb., 1995 - 19 June, 1997 ...............................................................

PSA AG2/1994
& AG121/1994

20/2/95

75

586

Main Roads Western
Australia Enterprise
Agreement 2000
(Replaces and Cancels
previous Main Roads
… Agreement
No. PSG AG18/1996.
For prior details. see
Vol. 80, Part 1)

Main Roads

20 June, 2000 – 19 June, 2002 .............................................................

PSG AG1/2000

20/6/00

80

2986

Main Roads Western
Australia – CSA
Salary Packaging
Agreement 1999

Whole of State

28 May, 1999 – 27 May, 2000 ..............................................................

PSA AG23/1999

28/5/99

79

1970

Mental Health Services Medical Officers and
Trainee Psychiatrists
- Conditions relating
to Hours of Duty, Recall
and Payment for Excess
Hours of Rostered Duty

Medical Officers,
Level 1 and Trainee
Psychiatrists
employed by Mental
Health Services
participating in
rostered hours
system in hospitals

6 Feb., 1978 - 5 Feb., 1981 ...................................................................

12/1978

21/6/78

58

1045

Metrobus Salaried
Officers Enterprise
Bargaining Agreement
1995

Metropolitan (Perth)
Passenger Transport
Trust, Metrobus

17 Dec., 1995 - 17 Dec., 1996 ..............................................................

PSA AG 9/1995

17/1/96

76

686

Metrobus Salaried
Officers Closedown
Enterprise Bargaining
Agreement

Salaried Officers at
Metropolitan (Perth)
Passenger Transport
Trust

30 Nov., 1997 - 18 July, 1998 ...............................................................

PSA AG20/1997

9/12/97

77

151

Metropolitan Cemeteries
Board Enterprise
Agreement 2000
(Replaces previous
Metropolitan Cemeteries
… Agreement
No. PSA AG75/1998.
For prior details, see
Vol. 80, Part 1)

Metropolitan
Cemeteries Board

11 Sept., 2000 – 10 Sept., 2000 ............................................................

PSAAG58/2000

11/9/00

80

4108

Metropolitan Health
Service Board AMA
Medical Practitioners
Agreement 1999
(Replaces WA Government
Health … Agreement
1996 (No.PSA AG14/1995)
& WA Government Health
Industry … Agreement
1998 (No.PSA AG64/1998)

Whole of State

6 Aug., 1999 – 30 June, 2001 ...............................................................

PSA AG25/1999

6/8/99

79

2186

Midland College of TAFE
Public Service and Government Officers Enterprise
Agreement 2000
(Replaces previous Midland
College … Agreement
No. PSAAG9/1998)

State of WA

16 Jan., 2001 – 15 Jan., 2003 ...............................................................

PSA AG77/2000

16/1/01

81

506

Ministry for Culture
& The Arts Enterprise
Agreement 1998

Whole of State

10 Dec., 1998 – 9 Dec., 2000 ...............................................................

PSGAG12/1998

12/01/99

79

477

Ministry for Culture
and the Arts - Art Gallery
of Western Australia
Enterprise Bargaining
Agreement 1996

Whole of State

1 July., 1997 - 6 Dec., 1997 ..................................................................

PSA AG5/1997

22/8/97

77

2250

Ministry for Culture
and the Arts, LISWA
Service Division
Enterprise Bargaining
Agreement 1997

Whole of State

1 July., 1997 - 16 Nov., 1997 ................................................................

PSGAG6/1997

22/8/97

77

2270
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Ministry for Culture
and the Arts (Perth
Theatre Trust)
Enterprise Bargaining
Agreement 1997

Whole of State

1 July., 1997 - 31 July., 1998 ................................................................

PSGAG4/1997

22/8/97

77

2284

Ministry for
Culture and the Arts,
Arts WA Division
(Enterprise Bargaining)
Agreement

Whole of State

22 Aug., 1997 - 31 Dec., 1997 ..............................................................

PSA AG6/1997

22/8/97

77

2258

Ministry for
Culture and the Arts
(Western Australian
Museum Division)
Enterprise Bargaining
Agreement

Whole of State

1 July., 1997 - 30 Sept., 1997 ...............................................................

PSGAG5/1997

22/8/97

77

2294

Ministry for Planning
Enterprise Agreement 2000
(Replaces previous Ministry
for Planning … Agreement
1998 No.PSAAG100/1998.
For prior details, see
Vol. 80, Part 2)

Whole of State

22 Dec., 2000 – 31 Jan., 2002 ..............................................................

PSAAG81/2000

27/12/00

81

141

Ministry of Fair
Trading and CSA
Enterprise Agreement
1998
(Replaces PSAAG126/96)

Ministry of Fair Trading

14 Jan., 1999 – 13 Jan., 2001 ...............................................................

PSA AG105/1998

5/2/99

79

509

Ministry of Justice
Enterprise Agreement 2000
(Replaces and Cancels
previous Ministry of
Justice … Agreement
No. PSAAG6/1995)

Whole of State

1 Feb., 2001 - 28 Feb., 2003 .................................................................

PSAAG 2/2001

01/02/01

81

520

Ministry of Justice
Senior Officers
Agreement

Senior Officers within
Ministry of Justice
Juvenile Detention
Centres

11 Nov, 1997 - 10 Nov., 1989 ...............................................................

PSA AG18/1997

1/12/97

77

3351

Ministry of the Premier
& Cabinet, Enterprise
Bargaining Agreement
1998
(Replaces Office of
State Administration
1996 EBA, the Public Sector
Management office and the
Ministry of the Premier and
Cabinet Government Media
Office EBA 1996)
(See Vol.78, Part 1)

Whole of State

4 Aug, 1998 – 3 Aug., 2000 ..................................................................

PSA AG90/1998

4/8/98

78

3234

Ministry of the Premier
and Cabinet, Enterprise
Bargaining Agreement
1999

Ministry of the Premier
and Cabinet

25 June, 1999 – 4 Oct., 2000 ................................................................

PSA AG24/1999

1/7/99

79

1971

Ministry of The Premier
and Cabinet Office
Ministerial Officers
Enterprise Bargaining
Agreement 1999
(Replaces PSAAG158/1996)

Whole of State

17 May, 1999 – 16 May, 2000 ..............................................................

PSA AG22/1999

17/5/99

79

1661

Ministry of The
Premier and Cabinet,
Office of the Leader
of the Opposition,
Enterprise Bargaining
Agreement 1999
(Replaces PSAAG159/96)

Whole of State

8 Apr., 1999 – 7 Apr., 2001 ...................................................................

PSA AG11/1999

8/4/99

79

1087

Ministry of the
Premier and Cabinet,
Public Sector
Management Office
Enterprise Bargaining
Agreement 1996

Whole of State

31 Oct., 1996 - 1 Apr., 1997 .................................................................

PSA AG160/1996

5/11/96

76

4615

Ministry of the
Premier and Cabinet,
Office of State
Administration Enterprise Bargaining
Agreement 1996

Ministry of the Premier
and Cabinet, Office of
State Administration

28 June, 1996 - 28 June, 1997 ..............................................................

PSA AG142/1996

12/8/96

76

3660

Ministry of the
Premier and Cabinet,
Government Property
Office Enterprise
Bargaining Agreement
1996

Whole of State

11 Sept., 1996 - 10 Sept., 1997 .............................................................

PSA AG141/1996

11/9/96

76

4200

Ministry of
Sport and Recreation
1998 Enterprise
Agreement
(Replaces PSAAG125/1996)
(See Vol. 78, Part 1)

Whole of State

10 Sept., 1998 – 9 Sept., 2000 ..............................................................

PSA AG96/1998

22/9/98

78

3674

National Trust of Australia
(WA) Enterprise Agreement 1996 - The

National Trust of
Australia (WA)

14 May, 1996 - 14 May, 1997 ..............................................................

PSA AG118/1996

30/5/96

76

1897
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North Metropolitan
College of TAFE Public
Service and Government
Officers’ Enterprise
Agreement 1998
No. PSAAG8/98
(Replaces WA Department
Of Training … Agreement
No. PSAAG 150/96)
(Replaced by Western
Australian Department of
Training and Employment
Public Service and Government Officers’ Enterprise
Agreement 2000.
For prior details, see
Vol. 80, Part 2)
Nurses Board of
Western Australia
Enterprise Agreement
1998
(Replaces PSAAG151/96)

Whole of State

4 March, 1999 – 3 May, 2001 ...............................................................

PSA AG8/1999

4/3/99

79

781

Office of the Auditor
General Enterprise Bargaining Agreement 1995

Office of Auditor
General

22 Apr., 1996 - 31 Dec., 1997 ...............................................................

PSA AG5/1996

3/5/96

76

1326

Office of the Auditor
General Enterprise Bargaining Agreement 1998

Whole of State

19 May, 1998 – 18 March, 2001 ...........................................................

PSAAG59/98

9/6/98

78

2849

Office of Director
of Public Prosecutions
Enterprise Agreement
1999
(Replaces PSAAG9/1996)

Whole of State

15 Apr., 1999 – 14 Apr., 2001 ..............................................................

PSA AG13/1999

15/4/99

79

1378

Office of Citizenship and
Multicultural Interests
Enterprise Bargaining
Agreement 2000
(Replaces and Cancels
previous Office of
Multicultural … Agreement
1998 No. PSAAG57/1998)

Whole of State

15 Dec., 2000 – 14 Dec., 2002 .............................................................

PSA AG67/2000

15/12/00

81

149

Office of Energy’s
Enterprise Agreement
1999
(Replaces PSAAG1/98)

Office of Energy

29 Jan., 1999 – 5 Feb., 2000 .................................................................

PSA AG5/1999

11/3/99

79

1100

Office of Health Review
Enterprise Bargaining
Agreement 1999
(Replaces previous
Office of Health Review
… Agreement
No. PSAAG16/1997.
For prior details, see
Vol. 79, Part 2)

Whole of State

4 Feb., 2000 – 4 Feb., 2002 ..................................................................

PSA AG1/2000

4/02/00

80

341

Office of Multicultural
Interests’ Enterprise
Agreement 1998

Whole of State

21 May, 1998 - 20 May, 2000 ...............................................................

PSA AG57/1998

21/5/98

78

2274

Office of Racing, Gaming
and Liquor Enterprise
Bargaining Agreement 2000

Office of Racing, Gaming
and Liquor

21 July, 2000 – 20 July, 2002 ...............................................................

PSA AG53/2000

21/7/00

80

3223

Office of Water
Regulation Enterprise
Bargaining Agreement
2000
(Replaces previous Office
of Water … Agreement
No. PSAAG52/98.
For prior details, see
Vol. 80, Part 1)

Office of Water
Regulation

25 July, 2000 – 24 July, 2002 ...............................................................

PSA AG54/2000

25/7/00

80

3245

Painters’ Registration
Board Enterprise
Agreement 1998
(Replaces PSAAG146/96)

Whole of State.

4 Aug., 1998 – 4 Aug., 2000 .................................................................

PSA AG92/1998

4/9/98

78

3695

Parliamentary
Employees Enterprise
Agreement 2000.
(Replaces and Cancels
previous Parliamentary
Employees … Agreement
No. PSGAG10/1998.
For prior details, see
Vol. 80, Part 2)

Departments of the
Legislative Council,
Legislative Assembly
and Parliamentary
Services Department
in Western Australia

17 Jan., 2001 – 16 Jan., 2003 ...............................................................

PSG AG2/2001

17/1/01

81

538

Path Centre Enterprise
Agreement

Board of Management
of Path Centre

15 Nov., 1995 - 1 June, 1996 ................................................................

PSA AG2(A)/1995

15/11/95

75

3308

Perth Dental Hospital
and Community Dental
Services Enterprise
Bargaining Agreement 1999.
(Replaces & Cancels
Health Department of
Western Australia (CSA)
Industrial Agreement 1996
No. PSAAG131/96 and
HSO, Perth Dental Hospital
Enterprise Bargaining
Agreement No. PSAAG23/97)

Metropolitan Health
Service Board

8 Sept., 1999 – 7 Sept., 2001 ................................................................

PSA AG28/1999

8/9/99

79

2941
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Perth Theatre Trust
(Enterprise Bargaining)
Agreement 1996

Perth Theatre Trust

1 Aug., 1996 - 1 Aug., 1998 .................................................................

PSG AG13/1996

23/8/96

76

3681

Perth Zoo Enterprise
Bargaining Agreement
1999
(Replaces Zoological
Gardens Enterprise
Bargaining Agreement
1996 PSA AG154/1996)

Whole of State

9 Apr., 1999 – 8 Apr., 20001 ................................................................

PSAAG12/1999

9/4/99

79

1112

Public Service Professional Division (Mining
Engineers and Inspectors
of Mines ) Salaries

Government Officers
employed as Mining
Inspectors of Mines,
Engineers and

8 April, 1968 - 7 April, 1971 .................................................................

38/1968

22/10/68

48

718

Regional Duty Officers
Agreement - Western
Australian Bush Fire
Board

WA Bush Fires
Board

25 Nov., 1994 - 24 Nov., 1995 ..............................................................

PSA AG3/1994

7/12/94

75

117

Residential Supervisors
Staff Agreement 1995

Whole of State.

18 Aug., 1995 – 17 Aug., 1997 .............................................................

PSA AG1/1995

18/8/98

78

2862

Rottnest Island
Authority Enterprise
Agreement 1998 (CSA)

Rottnest Island
Authority

13 Apr., 1999 – 12 Apr., 2001 ..............................................................

PSA AG4/1999

13/4/99

79

1389

SGIC Enterprise
Bargaining Agreement
1995

State Government
Insurance Commission

31 Jan., 1996 - 31 Dec., 1996 ...............................................................

PSA AG11/1995

25/3/96

76

1009

Small Business Development Corporation
Enterprise Bargaining
Agreement 2000-2002
(Replaces and Cancels
previous Small Business
Development … Agreements
No. PSA AG134/1996 &
No. PSA AG34/1998.
For prior details, see
Vol. 80, Part 1)

State of WA

30 June, 2000 – 31 May, 2002 ..............................................................

PSA AG51/2000

30/6/00

80

3015

South East Metropolitan
College of TAFE Public
Service and Government
Officers Enterprise
Agreement 2000
(Replaces previous South
East Metropolitan … Agreement No. PSA AG10/1998.
For prior details, see
Vol.80, Part 2)

Whole of State

9 Jan., 2001 – 8 Jan., 2003 ....................................................................

PSA AG71/2000

9/1/01

81

202

South Metropolitan
College of TAFE Public
Service and Government
Officers’ Enterprise
Agreement 1998
(Replaces WA Department
Of Training Public Service
… Agreement 1996
No. PSA AG 150/96)
(See Vol.78, Part 1)

South Metropolitan
College of TAFE

20 Jan., 1998 - 30 June, 2000 ...............................................................

PSA AG7/1998

21/1/98

78

1334

South West Development Commission
Enterprise Bargaining
Agreement 2000
(Replaces and Cancels
previous South West Development … Agreement
No. PSAAG123/96.
For prior details, see
Vol. 80, Part 1)

South West Development Commission

14 Nov., 2000 - 13 May, 2001 ..............................................................

PSA AG62/2000

14/11/00

80

5439

South West Regional
College of TAFE Public
Service and Government
Officers’ Enterprise
Agreement 2000
(Replaces previous South
West Regional College
… Agreement
No. PSA AG 6/1998.
For prior details, see
Vol. 80, Part 2)

State of WA

16 Jan., 2000 – 15 Jan., 2003 ...............................................................

PSA AG76/2000

16/1/01

81

571

State Housing Commission
(Homeswest) 1998
Enterprise Bargaining
Agreement
(Replaces PSG AG17/1996)
(See Vol.78, Part 1)

Whole of State

16 July, 1998 – 15 July, 2000 ...............................................................

PSG AG7/1998

16/7/98

78

3246

State Revenue Department
Enterprise Bargaining
Agreement 2000
(Replaces and Cancels
previous State Revenue
… Agreement
No. PSG AG 4/998.
For prior details, see
Vol. 80, Part 1)

Whole of State

3 Nov., 2000 – 2 Nov., 2002 .................................................................

PSG AG5/2000

3/11/00

80

5104

Technical Officer Agricultural Instruction
Staff Agreement 1997

Whole of State

3 Sept., 1997 - 2 Sept., 1999 .................................................................
Amended Order No. P2/1999 (S. 46 – Interpretation of Agreement) ...................

PSA AG8/1997

4/9/97

77

2346

…

2/12/99

80

189
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Totalisator Agency
Board of Western
Australia Enterprise
Bargaining Agreement
1999

Totalisator Agency
Board of Western
Australia

21 Aug., 1999 – 21 Aug., 2000 .............................................................

PSA AG27/1999

23/8/99

79

2585

Transport Commission
(Administrative, Clerical
and General) Conditions
of Service Agreement

Government Officers
employed by the
Commission in
administrative,
clerical and general
capacity

1 Jan., 1974 - 31 Dec., 1976 .................................................................

6/1974

21/3/74

54

275

Valuer General’s Office
Enterprise Bargaining
Agreement 1999
(Replaces PSG AG1/1998)

Valuer General’s
Office, Perth

1 Dec., 1999 – 30 Nov., 2001 ...............................................................

PSG AG3/1999

3/12/99

79

3674

WA Greyhound
Racing Association
Enterprise Agreement
1996

WA Greyhound Racing
Association

14 Aug., 1996 - 30 Sept., 1997 .............................................................

PSA AG137/1996

19/8/96

76

3712

WA Greyhound Racing
Authority Enterprise
Agreement 2000
(Replaces and Cancels
previous WA Greyhound
Racing … Agreement
No. PSAAG 58/98.
For prior details, see
Vol. 80, Part 2)

Whole of State

31 Jan., 2001 - 31 Jan., 2003 ................................................................

PSAAG1/2001

31/01/01

81

585

WA Sports Centre
Trust Enterprise
Agreement 2000
(Replaces and Cancels
previous WA Sports
Centre … Agreement
No. PSG AG 11/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 Dec., 2000 – 30 Nov., 2002 ...............................................................

PSG AG6/2000

1/12/00

80

5458

Water and Rivers
Commission (Enterprise Bargaining)
Agreement 1996

Water and Rivers
Commission

1 Jan., 1996 - 31 Mar., 1997 .................................................................

PSA AG8/1995

18/3/96

76

1051

Water and Rivers
Commission Industrial
Agreement 2001
(Replaces and Cancels
previous Water and
Rivers … Agreement
No PSGAG8/1998.
For prior details, see
Vol. 80, Part 2)

Waters and Rivers
Commission

17 Jan., 2001 – 16 Jan., 2003 ...............................................................

PSG AG1/2001

17/1/01

81

590

Water and Rivers
Commission Industrial
Agreement 1999
(Replaces PSGAG8/1998
insofar as the agreement
applied to employees
eligible to be members
of the CSA who are
employed by the Chief
Executive, Waters and
Rivers Commission)

Whole of State

6 July, 1999 – 23 July, 2000 .................................................................

PSA AG26/1999

6/7/999

79

2002

Water Corporation
Redeployment Retraining
and Redundancy
Agreement 1996
No. PSA AG13/1995

Whole of State

1 Jan., 1996 - 1 July, 1998 ....................................................................

PSA AG13/1995

29/8/96

76

3697

West Coast College of
TAFE Public Service and
Government Officers’
Enterprise Agreement 2000
(Replaces North
Metropolitan College of
TAFE Public Service and
Government Officers’
Enterprise Agreement
No. PSAAG8/1998)

Whole of State

9 Jan., 2001 – 8 Jan., 2003 ....................................................................

PSA AG72/2000

9/1/2001

81

217

Western Australian
Centre for Pathology and
Medical Research
(PathCentre) Enterprise
Agreement 1996

Western Australian
Centre for Pathology
and Medical Research
(PathCentre)

5 Dec., 1996 - 4 Dec., 1998 ..................................................................

PSA AG165/1996

17/12/96

77

184

Western Australian
Centre For Pathology and
Medical Research
(PathCentre) Enterprise
Agreement - 1999

Western Australian
Centre for Pathology
and Medical Research
(PathCentre)

19 Oct., 1999 – 30 June, 2001 ..............................................................

PSA AG37/1999

19/10/99

79

3377

Western Australian
Coastal Shipping
Commission Retirement
Age Agreement 1985

Government Officers
employed by the
Coastal Shipping
Commission in an
administrative,
Clerical or general
capacity

1 July, 1984 - 30 June, 1985 .................................................................

AG1/1985

15/2/85

65

363
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Western Australian
Department of Training
Public Service and
Government Officers’
Enterprise Agreement
1998 No. PSAAG12/98
(Replaces PSAAG 150/96)
(Replaced by CY O’Connor
College of TAFE …
Agreement 2000
No. PSAAG70/00.
For prior details, see
Vol. 80, Part 2)
Western Australian
Department of Training
and Employment
Public Service and
Government Officers’
Enterprise Agreement
2000
(Replaces previous
WA Department of
Training … Agreement
No. PSAAG 12/98.
For prior details, see
Vol. 80, Part 2)

Whole of State

16 Jan., 2001 – 15 Jan., 2003 ...............................................................

PSAAG80/2000

16/01/01

810

634

Western Australian Electoral
Commission Enterprise
Agreement 2000
(Replaces previous
WA Electoral … Agreement No. PSAAG31/1998.
For prior details, see
Vol. 79, Part 2)

Whole of State.

20 Apr., 2000 – 19 Apr., 2002 ..............................................................

PSA AG20/2000

20/4/00

80

1925

Western Australian Fire
Brigades Board Communications Systems Officers
Salaries Allowances and
Conditions of Service
Agreement, 1985

All Government
Officers Employed
by the Western
Australian Fire
Brigades Board as
Communications
Systems Officers

20 December, 1985 - 20 December, 1988 ............................................

PSA AG6/1985

20/12/85

66

152

Western Australian
Industrial Relations
Commission (Associates
To Members of the
Commission) Enterprise
Bargaining Agreement
1998
(Replaces PSAAG161/1996)
(See Vol. 78, Part 1)

Whole of State

18 Nov., 1998 – 17 Nov., 2000 .............................................................

PSA AG101/1998

18/11/98

78

4834

Western Australian
Institute of Technology
Overtime Agreement
1973

Government Officers
employed in a
permanent and
temporary capacity
by Council of WAIT

3 May, 1973 - 2 May, 1976 ...................................................................

15/1973

19/9/73

53

1354

Western Australian
Meat Marketing
Corporation Enterprise
Agreement 1996

Western Australian
Meat Marketing
Corporation

31 July, 1996 - 30 Dec., 1997 ...............................................................

PSA AG147/1996

8/8/96

76

3719

Western Australian
Museum Enterprise
Agreement 1996

Chief Executive Officer
of the Western
Australian Museum

30 Aug., 1996 - 30 Sept., 1997 .............................................................

PSG AG14/1996

16/9/96

76

4091

Western Australia
Police Service
Enterprise Agreement
for Public Service
Officers 2000
(Replaces and Cancels
previous WA Police
… Agreement
No. PSA AG93/1998.
For prior details, see
Vol. 80, Part 1)
Western Australian
Public Sector (Civil
Service Association)
Enterprise Bargaining
Framework Agreement
1995
(Cancelled 80 WAIG
608. For prior details,
see Vol. 79, Part 2)
Western Australian Public
Service Traineeship
Agreement

Whole of State

9 Nov., 1998 – 19 Sept., 2001 ..............................................................

PSA AG61/2000

9/11/00

80

5474

All Public Service
trainees undertaking
traineeships as part
of the Australian
Traineeship System,
excluding traineeships
offered by the Public
Service Board of
Western Australia
under the Public
Services Act 1979-1982
Western Australian
State Emergency
Service

18 May, 1987 - 18 May, 1988 ...............................................................

PSA AG1/1988

29/3/88

68

1044

6 June, 1996 - 6 Oct., 1997 ...................................................................

PSA AG124/1996

6/6/96

76

1964

Western Australian
Tourism Commission

30 Apr., 1999 – 29 Apr., 2002 ..............................................................

PSG AG17/1999

30/4/99

79

1686

Western Australian
State Emergency
Service Enterprise
Agreement 1996
Western Australian
Tourism Commission
Enterprise Bargaining
Agreement 1999
(Replaces PSAAG10/96)

(159)
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Western Australian
Treasury Department
Enterprise Bargaining
Agreement 1998
(Replaces PSAAG164/1996)
(See Vol.78, Part 1)

Whole of State

6 Oct., 1998 – 5 Oct., 2000 ...................................................................

PSA AG97/1998

6/10/98

78

4297

Western Potatoes Enterprise
Agreement of 2000
(Replaces and Cancels
previous Western Potatoes
… Agreement
No. PSAAG 156/1996.
For prior details, see
Vol. 80, Part 1)

Western Potatoes

22 Sept., 2000 - 21 Sept., 2002 .............................................................

PSA AG59/2000

22/9/00

80

4813

West Pilbara College of
TAFE Public Service and
Government Officers’
Enterprise Agreement
2000
(Replaces Karratha
College … Agreement
1998 No. PSAAG3/1998.
For prior details, see
Vol. 80, Part 2)

State of WA

16 Jan., 2001 – 15 Jan., 2003 ...............................................................

PSAAG73/2000

16/1/00

81

642

West Pilbara Health
Service AMA Medical
Practitioners Industrial
Agreement 2000.
(Replaces previous
Western Australian
Government Health
… Agreement 1998
No. PSAAG64/1998.

West Pilbara

7 Dec., 2000 – 30 June, 2001 ...............................................................

PSA AG64/2000

7/12/00

81

227

Work Camps Industrial
Agreements

Public Service
Employees at
Work Camps
within the Ministry
of Justice

2 Jan., 1995 - 1 July, 1995 ....................................................................

PSA AG4/1994

6/2/95

75

397

WorkCover WA
Agreement 1998
(Replaces PSAAG9/1999.
(For prior details, see
Vol. 78, Part 2)

Whole of State

20 May, 1000 – 17 June, 2001 .............................................................

PSAAG21/1999

20/5/99

79

1693

Worksafe Western Australia
Enterprise Agreement 1999
(Replaces previous Worksafe
… Agreement
No. PSAAG9/1997)

Whole of State

6 Dec., 1999 – 6 Dec., 2001 .................................................................

PSA AG45/1999

17/12/99

80

156

Zoological Gardens
Board Administrative,
Clerical and ProfessionalOfficers Salaries,
Allowances and Conditions
Agreement, 1984
(Replaced by Public
Authorities Salaries
Award 1986, insofar as
Clause 4 - Salaries and
Salary Ranges; Clause 5
- Annual Increments;
and Clause 9 - Contract
of Service are concerned)

Government Officers
employed by the Board
in administrative,
clerical or professional capacity

18 Dec., 1981 - 17 Dec., 1984 ..............................................................

5/1984

6/3/84

64

622

(160)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

APPENDIX IX
INDUSTRIAL RELATIONS ACT 1979 - AWARDS
AFFECTED BY ORDERS MADE UNDER SECTIONS.23 & 44 (I.R. Act 1979)
Editor's Notes: Also see Appendix V. and VII.
For amendments prior to Vol. 70 see Appendix IX, Vol. 69, Part 2.
This appendix has been amended to reflect Orders that affect/impinge on awards.
For details prior to the amendments in Vol. 80 see Appendix IX, Vol. 79, Part 2.
$ = Public Service Arbitrator Award.
Award Title

Building Trades (Construction) Award,
1987 No. R14/1978

Order Number

CR259/1999 &
299/1999
913A/2000
909B/2000

913B/2000

Electrical Contracting Industry Award,
No. R22/1978

913A/2000
909B/2000

913B/2000
Engine Drivers’ (Building and Steel
Construction) Award No. 20/1973

913A/2000

909B/2000

913B/2000

Metal Trades (General) Award 1966,
No. 13/1965

CR37/2000
913A/2000

909B/2000

913B/2000

Security Officers No. A25/1981

1050/2000
722/2000

Date of Operation and Provisions

13/9/99 – Completion – Site Allowance for Building site at
Wellington Street, Perth.
21/9/00 – Metals, Electrical and Building Trades (Wagerup
Alumina Refinery and Willodale Mine-Site) - Replaces Order
No. 1241/1995 and cancels Order Nos. 300 and 728/1996.
15/11/00 – Metal, Electrical and Building Trades (Pinjarra and
Kwinana Alumina Refineries and the Huntley, Del Park and
Jarradale Mine-Sites) Construction Order – Cancelled Order No.
909A/2000.
15/11/00 – Metal, Electrical and Building Trades (Wagerup
Alumina Refinery and the Willowdale Mine-Site) Construction
Order – Cancelled Order No. 913A/2000.
21/9/00 – Metals, Electrical and Building Trades (Wagerup
Alumina Refinery and Willodale Mine-Site) - Replaces Order
No. 1241/1995 and cancels Order Nos. 300 and 728/1996.
15/11/00 – Metal, Electrical and Building Trades (Pinjarra and
Kwinana Alumina Refineries and the Huntley, Del Park and
Jarradale Mine-Sites) Construction Order – Cancelled Order
909A/2000.
15/11/00 – Metal, Electrical and Building Trades (Wagerup
Alumina Refinery and the Willowdale Mine-Site) Construction
Order – Cancelled Order 913A/2000.
21/9/00 – Metals, Electrical and Building Trades (Wagerup
Alumina Refinery and Willodale Mine-Site) - Replaces Order
No. 1241/1995 and cancels Order Nos. 300 and 728/1996.
15/11/00 – Metal, Electrical and Building Trades (Pinjarra and
Kwinana Alumina Refineries and the Huntley, Del Park and
Jarradale Mine-Sites) Construction Order – Cancelled Order No.
909A/2000.
15/11/00 – Metal, Electrical and Building Trades (Wagerup
Alumina Refinery and the Willowdale Mine-Site) Construction
Order – Cancelled Order No. 913A/2000.
16/2/00 – 31/12/00 – Vaughan Castings (Bayswater) 1999-2000
Transfer/Redundancy Order.
21/9/00 – Metals, Electrical and Building Trades (Wagerup
Alumina Refinery and Willodale Mine-Site) - Replaces Order
No. 1241/1995 and cancels Order Nos. 300 and 728/1996.
15/11/00 – Metal, Electrical and Building Trades (Pinjarra and
Kwinana Alumina Refineries and the Huntley, Del Park and
Jarradale Mine-Sites) Construction Order – Cancelled Order No.
909A/2000.
15/11/00 – Metal, Electrical and Building Trades (Wagerup
Alumina Refinery and the Willowdale Mine-Site) Construction
Order – Cancelled Order No. 913A/2000.
1/8/2000 - Section 50 – Location Allowances – Replaces and
rescinds General Order No. 690/1999.
5/12/00 – Security Officers (North West Shelf Project) Order
No. 722/2000 – Replaces Security Officers (North West Shelf
Project) No. 860/1999.
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Reference
Vol

Page

80

426

80

5413

81

139

81

140

80

5413

81

139

81

140

80

5413

81

139

81

140

80

1979

80

5413

81

139

81

140

80

3153

80

5427

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

APPENDIX X
INDUSTRIAL RELATIONS ACT - AGREEMENT AFFECTED BY ORDERS MADE
UNDER SECTION 1081
(I.A. Act 1912), Section 44, 45 (I.A. Act 1979) and
Section 44 (I.R. Act 1979)
(See Editor's note at bottom of page)
Editor's Note:

$ = Public Service Arbitrator Agreement.
This appendix has been amended to reflect Orders that affect/impinge on agreements.
For details prior to the amendments in Vol. 80, see Appendix X, Vol. 79, Part 2.
For references to registered agreements in force, refer to Appendix VI and VIII.

Industry or Calling

Order Number

Date of Operation and Provisions

Reference
Vol

Page

C612/1991

12/3/91 - Pending determination of No. 1724/1988 - Rates of Pay to apply to
Instrument Maker - Special Class
21/10/92 - Order No. C 612/1991 discontinued

72
72

1650
2623

Brewery Craftsmen No.37/1972 - (Replaced
by Agreement No. C368A/1979)

(S1081) CR385/1977

(Disability allowance for Workers at Canning Vale)

56

62

Clerks (Building Societies - Administrative and
Clerical Officers) No. 13/1974

(S1081) C345/1974
CR541/1980

1/2/75 - Rates of Pay, Annual Leave
11/6/81 - Order varied by Appeal to Full Bench No. 150/1981

55
61

240
1055

C.R.R.I.A. Iron Ore Production and Processing
Industrial Agreement No. 10/1979

604/1995

28/7/95 - Completion - Pilbara Maintenance Work Order No. 604/1995 replaces
Order No. 1676/1993

75

2626

Deckhands (Port Hedland) Agreement No.
27/1978

C680/1988

2/6/1988 - Second Tier Wage increase for Employees of Elder Prince Marine
Services Pty. Ltd

68

1508

Direct Engineering Services (North West Air
Conditioning) Enterprise Bargaining
Agreement No. AG146/1995

C48A/1996

21/8/95 - 20/8/97 - Direct Engineering Services (North West Air Conditioning
Housing Assistance Interpretation Agreement No. C48A/1996

76

1199

Dredging – Cockburn Cement (AWU) No.
22/1971

(S44) C450/1982
Appl. No. 880/1982

1/10/82 - Cockburn Cement Ltd. (Hours of Work) Order
23/12/82 - Order No. C450/1982 quashed by Full Bench

62
63

2603
6

Dredging – Merchant Service Guild - Cockburn
Cement No. 29/1972

(S44) C450/1982
Appl. No.880/1982

1/10/82 - Cockburn Cement Ltd. (Hours of Work) Order
23/12/82 - Order No. C450/1982 quashed by Full Bench

62
63

2603
6

FAL and SDA Enterprise Agreement 1993 No.
AG40/1993

C529/1993

15/12/93 - Order re cessation of industrial action and formalisation of disciplinary
matters

74

130

Gas Workers (S.E.C.) No. 6/1978

(S1081) CR12/1979
(S44) CR129/1983
(S44) No.382/1983

Special Payment for gas fitter Class I and rate of pay for gas fitter's assistant
4/7/83 - Implementation of 38 hour week
22/8/83 - Definitions

59
63
63

687
1506
1837

Hot Briquetted Iron Project Agreement 199798
No. CR387/1997

CR387/1997

17/9/97 – Special Payments for construction employees at the BHP DRI-HEB
Project near Port Hedland

78

1068

Iron Ore Production and Processing (Cliffs
Robe River)
No. 10/1979

(S1081) CR479/1977
(S1081) CR175/1978

Allowance for E.T.U. members
20/4/78 - Responsibility allowance for building tradesman at Cape Lambert and
Pannawonica
20/4/78 - Additional allowance for tradesmen
15/5/81 - Order re Fire Rescue Unit Vehicle

58

93

58
59
61

907
853
979

30/9/81 - Rates payable to shunter/observer whilst under tuition.
5/11/81 - Wage for Apron Feeder Train Loader
10/11/80, 18/1/80, 11/5/81 - Wages payable to qualified cooks and horticultural
tradesman
21/8/81 - Rate of wage and provision of basic tools for Linesman "A" class
13/11/81 - Wage rates for Townsite Serviceman
3/3/82 - Order re watering and spraying to be conducted on a night shift
6/4/82 - Order No. C43/1982 dated March 26, 1982 cancelled
19/3/82 - Special rates and provisions for employees at Cape Lambert
17/5/82 - Order quashed by appeal to Full Bench No.279/1982
29/3/82 - Additional payments
10/6/82 - Order quashed by Appeal to Full Bench No.341/1982
29/3/82 - Allowances for extraneous responsibilities
17/9/82 - Wages
9/12/82 - Disability grouping for employees employed in the fabrication workshop
at Pannawonica
6/3/84 - Australian Workers of employees engaged in transporting people and/or
materials at Pannawonica
27/7/84 - Car and Wagon Examiners to be paid Group 1 Disability
Allowance Procedure for contractors on the Cape Lambert Site
22/6/88 - Meal Allowance for employees of Robe River Iron Associates employed
as Car & Wagon examiners, shunters or trainee observers for each shift
28/10/1988 - Quashing of Order No. 1613/1987

61
61

1815
1794

61
62
62
62
62
62
62
62
62
62
62

1299
1025
165
453
1023
757
1125
1035
1479
1479
2599

63

227

64
64
64

375
1655
1634

68
68

1570
2667

75

2626

Brewery Craftsmen Agreement No.
C368A/1979

C612/1991

(S1081) CR175/1978
(S44) C105/1981
Memorandum of Agreement
(S44) CR141/1981
(S44) CR90/1981
(S44) CR325/1981
(S44) CR2/1982
(S44) CR89/1981
(S44) 43/1982
(S44) 43/1982
(S44) CR417/1981
Order No.CR417/1981
(S44) CR9/1982
Order No.CR9/1982
Appeal No.341/1982
(S44) CR43B/1982
(S44) CR517/1982
(S44) CR413/1984
(S44) CR134/1984
(S44) C277/1984
1613/1987
634/1988
Iron Ore Production and Processing
(Hamersley Iron Pty Ltd) Industrial
Agreement No. 28/1977

604/1995

28/7/95 - Completion - Pilbara Maintenance Work Order No. 604/1995 replaces
Order No. 1676/1993

(162)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT — AGREEMENT AFFECTED BY ORDERS MADE UNDER SECTION 108I
(I.A. Act 1912), Section 44, 45 (I.A. Act 1979) and Section 44 (I.R. Act 1979)— continued
Industry or Calling

Order Number

Date of Operation and Provisions

Reference
Vol

Page

23/12/88 - 23/12/89 - Community Newspapers (Printing) Superannuation Order for
the employees of Community Newspapers 1985) Ltd

69

681

Printing (Suburban and Free Newspapers)
Agreement

1645/1988

Salaried Staff (Non-Academic) W.A.I.T. No.
17/1979

(S44) CR230/1979

31/3/80 – Rates of pay for librarians

60

810

RCR Tomlinson Ltd (Perth Foundry)
Enterprise Agreement 1998 No. AG253/1998

CR37/2000

16/2/00 – 31/12/00 – Vaughan Castings (Bayswater) 1999-2000
Transfer/Redundancy Order

80

1979

St John Ambulance Australia Enterprise
Agreement 1995

C404/1996

Commencement - Completion - St John Ambulance Australia
Memorandum of Agreement 1997 No. C404/96

77

2049

Western Australian Police Service Enterprise
Agreement for Public Service Officers 1996
No. PSA AG119/1996

P35/1996

24/10/96 - 23/10/97 - Conditions for Shift Workers in the Police Computing and
Information Management Branch – Operations Section

76

4661

Work Camps Industrial Agreement
No. PSA AG4/1994

P53/1997

15/6/97 – 31/12/97 – Variation to the Ministry of Justice Enterprise Agreement 1995
No. PSA AG6/1995

78

441

Zoological Gardens
(Operations Employees) Enterprise Bargaining
Agreement 1996 No. AG340/1996

C159/1997

23/3/1997 - Performance Criteria/Competency Standards for the Perth Zoo
Horticultural Career Structure 1997

77

1755
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APPENDIX XI
COAL INDUSTRY TRIBUNAL
AWARDS IN FORCE
Title

Area
Governed

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

Coal Mining Industry
(Deputies) Interim
(See Deputies)
Coal Mining Industry
(Engineers) Interim Award
1990
(See Engineers)
Coal Mining Industry (Miners)
Interim Award 1990
(See Miners)
Coal Mining Industry (Staff)
Interim
(See Colliery Staff)
Colliery Managers (Long
Service Leave)

South West Land
Division

27 July 1956 to 26 July 1961
Amended Order No. 28/1960
Order No. 32/1961
Order No. 23/1964 (Additional
Classifications)
Order No. 1/1972
Order No. 23/1975
Order No. 11/1984
Order No. 10/1984

19/1956

27/7/56

36

379

...
...
...

8/2/61
21/6/61
12/6/64

41
41
44

186
430
241

...
...
...
...

7/3/72
15/10/75
7/11/84
7/11/84

52
55
64
64

335
1649
2204
2205

18 Nov. 1990 to 17 Nov. 1991
Amended Order No. 6/1991
Order No. 10/1991
Order No. 33-35/1991
Order Nos. 36-39/1991
Order No. 23/1991
Order No. 10/1992
Order No. 17/1992
Order No. 5/1992
Order No. 1/1993

14/1990

9/11/90

70

4497

...
...
...
...
...
...
...
...
...

27/6/91
27/6/91
25/11/91
24/3/92
24/3/92
19/5/92
22/10/92
4/11/92
15/4/93

71
71
72
72
72
72
72
72
73

2222
2432
646
1199
2937
2966
2966
2968
1397

Colliery Staff Award No.
62/1955
(Replaced by Coal Mining
Industry (Staff) Interim Award)
Colliery Staff

South West Land
Division

Colliery Staff (Griffin Coal
Mining Company - Special
Conditions of Employment)
(Replaced by Coal Mining
Industry (Staff) Interim Award)
Colliery Staff (Griffin Coal
Mining Company Superannuation)
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Title

Area
Governed

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

Colliery Staff (Long Service
Leave)
(Replaced by Coal Mining
Industry (Staff) Interim Award)
Colliery Staff (Western
Collieries Ltd - Special
Conditions of Employment
(Replaced by Coal Mining
Industry (Staff) Interim Award)
Colliery Staff (Western
Collieries Ltd - Superannuation)
Deputies

South West Land
Division

18 Nov. 1990 to 17 Nov. 1991
Amended Order No. 11/1991
Order Nos. 36-39/1991
Order No. 22/1991
Order No. 10/1992
Order No. 17/1992
Order No. 20/1992

16/1990

9/11/90

70

4485

...
...
...
...
...
...

27/6/91
24/3/92
23/3/92
19/5/92
22/10/92
4/11/92

71
72
72
72
72
72

2222
1199
2934
2966
2966
2952

South West Land
Division

1 Oct. 1987

23/1987

13/10/87

67

2158

Coal Mining
Industry in SouthWest Land
Division. (For
Amendments prior
to Order No.
7/1974, see Vol.54,
Part 1)

27 Oct. 1954 to 26 Oct. 1957
Amended Order No. 7/1974
Order No. 8/1974
Order No. 5/1976

61/1954

27/10/54

34

516

...
...
...

31/5/74
31/5/74
24/2/76

54
54
56

979
980
310

South West Land
Division

7 Dec. 1955 to 6 Dec. 1960
(Consolidated)
Amended Order No. 27/1958
Order Nos. 2 and 3/1959
Order No. 43/1961
Order Nos. 25, 26, 28, 30 and
31/1966
Order No. 38/1966

106/1955

7/12/55

35

912

...
...
...
...

17/12/58
24/6/59
2/8/61
17/6/66

38
39
41
46

797
311
110
1002

...

14/2/69

49

162

Deputies (Griffin Coal Mining
Company - Special Conditions
of Employment)
(Replaced by Coal Mining
Industry (Deputies) Interim
Award)
Deputies (Long Service Leave)
(Replaced by the Coal Mining
Industry (Deputies) Interim
Award)
Deputies (Superannuation)

Deputies (Western Collieries
Ltd - Special Conditions of
Employment)
(Replaced by Coal Mining
Industry (Deputies) Interim
Award)
Engine-drivers

Engine-drivers (Long Service
Leave)
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Title

Area
Governed

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

Order No. 8/1972
Order No. 21/1973

...
...

7/3/72
13/4/73

52
53

645
751

29 Sept. 1 988
Amended Order No. 31/1989

29/1988

1/9/88

69

174

...

28/3/90

70

1991

South West Land
Division

1 Oct. 1987 and 6 Oct. 1990

25/1987

12/7/88

68

345

Engineering (Western
Collieries Ltd - Special
Conditions of Employment)

South West Land
Division

29 Sept. 1988
Amended Order No. 8/1989
Order No. 31/1989

29/1988

29/9/88

69

174

...
...

14/5/89
28/3/90

69
70

2880
1991

Engineers

Whole of State ......

5 May, 1991 - 4 May, 1992
Amended Order No. 33-35/1991
Order Nos. 36-39/1991
Order No. 10/1992
Order No. 7/1992
Order No. 14/1992
Order No. 3/1993
Order No. 3/1993

5/1991

7/5/91

71

2210

...
...
...
...
...
...
...

25/11/91
24/3/92
19/5/92
14/7/92
14/7/92
16/2/94
16/2/94

72
72
72
72
72
74
75

646
1199
2966
2953
2953
1137
755

Engineering
(Replaced by Coal Industry
(Engineering) Award 1990.
(For amendments prior to
replacement, see Vol 71, Part
1)
Engineering (Griffin Coal
Mining Company - Special
Conditions of Employment)

South West Land
Division

Engineering (Long Service
Leave)
(Replaced by Coal Mining
(Engineers) Award 1990.
(For amendments prior to
replacement, see Vol 71, Part
1)
Engineering (Superannuation)

Engineering (Western Collieries
Ltd - Special Conditions of
Employment)
(Replaced by Engineering
(Western Collieries Ltd Special Conditions of
Employment))

Griffin Coal Mining (Special
Conditions of Employment Engineers) Award 1988
(Replaced by Coal Mining
Industry (Engineers) Award
1990

Griffin Coal Mining Company
(Special Conditions of
Employment - Miners)
(See Mining (Griffin Coal
Mining Company - Special
Conditions of Employment))
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Title

Miners

Area
Governed

Whole of State ......

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

9 September 1990
Amended Order No. 4/1991
Order No. 19/1991
Order No. 21/1991 & 2/1992
Order No. 10/1992
Order No. 17/1992
Order No. 22/1992
Order No. 4/1993
Order No. 3/1993
Order No. 3/1993

12/1990

5/9/90

72

2921

...
...
...
...
...
...
...
...
...

7/5/91
20/8/91
19/2/92
19/5/92
22/10/92
4/11/92
15/4/93
16/2/94
16/2/94

72
72
72
72
72
72
73
74
75

2965
2954
2955
2966
2966
2967
1398
1137
755

1 Oct. 1987

23/1987

13/10/87

67

2158

Mining
(Replaced by Coal Mining
Industry (Miners) Interim
Award 1990)
Mining (Griffin Coal Mining
Company - Special Conditions
of Employment)
(Replaced by Coal Mining
Industry (Miners) Interim
Award)

Mining (Long Service Leave)
(Replaced by Coal Mining
Industry (Mining) Interim
Award)
Mining (Superannuation)

South West Land
Division

Mining (Western Collieries Ltd
- Special Conditions of
Employment)
(Replaced by Coal Mining
Industry (Miners) Interim
Award

Western Australian Coal
Mining Industry (Engineers)
Occupational Superannuation
Award 1987
(See Engineering
(Superannuation))
Western Collieries Ltd Special
Conditions of Employment Miners)
(See Mining (Western Collieries
Ltd - Special Conditions of
Employment))
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APPENDIX XII
COAL INDUSTRY TRIBUNAL
AGREEMENTS IN FORCE
Title, Industry
or Calling

Collie District Deputies (Smelter
Coal Supply) Industrial Relations
Colliery Staffs (Smelter Coal
Supply) Industrial Relations
Ewington Agreement
Griffin Coal Mining Company
Ltd (Night Shift) Muja
Operations (Replaced by (Griffin Coal
Mining Co. Ltd Night Shift
(Muja) Operations – Engineers
Agreement1987)
Griffin Coal Mining Company
Limited Night Shift (Muja)
Operations Agreement 1987
(Cancelled70 WAIG 1251)
Griffin Coal Mining Limited
Night Shift (Muja)Operations –
Deputies Agreement 1987
Griffin Coal Mining Company
Ltd Night Shift (Muja)
Operations – Engineers
Agreement 1987
Griffin Coal Mining Limited Shift
(Muja) Operations - Staff
Agreement 1987
Griffin Coal (Production)
Enterprise
Agreement 1996-2001
Metal Trades (Smelter Coal
Supply) Industrial Relations
Miners (Smelter Coal Supply)
Industrial Relations
Wesfarmers Coal/AMWU
Employment Agreement
Wesfarmers Coal/CMIU
Reduction of Short Term
Absences Agreement
Wesfarmers Coal/Coal Miners’
Union – Short Fixed Term
Employees Agreement No. 2
Wesfarmers Coal/Coal Miners’
Union -Short Fixed Term
Employees Agreement
Wesfarmers Coal/Coal Miners’
Union -Short Fixed Term
Employees Agreement No. 3
Wesfarmers Coal Limited
(Collieries Staff Association)
Agreement 1999-2001
(Replaces & Cancels Western
Collieries Ltd (Staff) Agreement
1995 No. 6/1995 and Western
Colleries (Staff) Agreement 1997
No. 10/1996)
Wesfarmers Coal Limited
Enterprise Agreement –
Maintenance – 1998-2001 No.
4/1998.
(Replaced by Wesfarmers Coal
Limited (Maintenance)
Enterprise Agreement 2001 No.
3/2001.
For prior details, see Vol. 80,
Part 2)

Area
Governed

Date of
Operation

No. of
Agreement

Date
Delivered

Reference
Vol.
Page

South-West Land
Division
South-West Land
Division
Civilworks at
Ewington Mine

3 Oct., 1984

3/10/84

64

2069

3 Oct., 1984

3/10/84

64

2069

24 Nov., 1995

20 of 1995

24/11/95

76

608

South-West Land
Division

19 Oct., 1987

36 of 1987

18/12/87

68

350

South-West Land
Division

19 Oct., 1987

27 of 1987

18/12/87

68

358

South-West Land
Division

18 Dec., 1987

35 of 1987

18/12/87

68

351

Griffin Coal Mining
Co. Collie Basin Coal

1 Jul., 1996

7 of 1997

16/9/97

77

3517

South-West Land
Division
South-West Land
Division
Wesfarmers Coal
Limited
Wesfarmers Coal
Limited

3 Oct., 1984

3/10/84

64

2069

3 Oct., 1984

3/10/84

64

2069

13 Dec., 1999 – 30 June, 2000

15 of 1999

20/12/99

80

294

1 Nov., 1999 – 31 Dec., 2000

1 of 2000

31/3/00

80

2760

Wesfarmers Coal
Limited

1 Jan., 2000 – 31 Dec., 2001

14 of 1999

25/11/99

80

295

Wesfarmers Coal
Limited

20 July 1999

4 of 1999

20/7/99

79

2274

Wesfarmers Coal
Limited

1 Nov., 2000 – 3 Mar., 2001

6 of 2000

1/11/00

80

5699

Wesfarmers Coal
Limited

10 Aug., 1999 - 20 Aug., 2001

6 of 1999

10/8/99

79

2677
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Title, Industry
or Calling

Area
Governed

Date of
Operation

No. of
Agreement

Date
Delivered

Reference
Vol.
Page

Wesfarmers Coal Limited
Enterprise
Agreement – Operations 1998
(Replaces Wesfarmers Coal
Limited Enterprise Agreement –
Operations 1996)
Wesfarmers Coal Limited
(Maintenance) Enterprise
Agreement 2001
(Replaces Wesfarmers Coal
Limited Enterprise Agreement –
Maintenance – 1998-2001 No.
4/1998)
Wesfarmers Coal Limited
(Maintenance) Progress 2000
Agreement

Wesfarmers Coal
Limited

21 December 1998

2 of 1998
&
5 of 1998

21/12/98

79

345

Wesfarmers Coal
Limited

14 Jan., 2001 – 10 Jan., 2004

3 of 2001

23/02/01

81

1069

Wesfarmers Coal
Limited

27 Aug., 2000 - until altered,
superseded or cancelled by the
agreement of the two parties

4 of 2001

23/02/01

81

1079

Western Collieries Enterprise
Agreement 1992
Western Collieries Enterprise
Agreement — Maintenance

Whole of State

14 July 1992

11 of 1992

14/7/92

72

2934

Whole of State

28 Apr., 1996
Amended Order No. 8/1998
(Interpretation of Agreement
No. 1346/1998 (S.41(7) –
Notice of Retirement –
Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union of
Workers – Western Australian
Branch)
6 May 1996

12 of 1996

16/12/96

78

552

…

13/7/98

78

3597

…

20/8/98

78

3342

11 of 1996

16/12/96

78

555

Western Collieries Ltd Enterprise
Agreement — Operations
Western Collieries Ltd (Staff)
Agreement 1995 No. 6 of 1995
(Replaced & Cancelled by
Wesfarmers Coal Limited
(Collieries Staff Association)
Agreement 1999-2001 No.
6/1999 – For prior details, see
Vol. 79, Part 1)
Western Collieries Ltd (Staff)
Agreement 1997 No. 10 of 1996
(Replaced & Cancelled by
Wesfarmers Coal Limited
(Collieries Staff Association)
Agreement 1999-2001 No.
6/1999 – For prior details, see
Vol. 79, Part 1)

Whole of State
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APPENDIX XIII
RAILWAY CLASSIFICATION BOARD
AWARDS IN FORCE
Editor's Notes: For amendments, references to cancelled or replaced awards prior to Vol. 81. See Appendix XIII, Vol. 80, Part 2.
Title

Area Governed

Date of Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

Railway
Officers Award
1985

All officers employed
by the Commission in
Western Australian
Government Railways
except the
Commissioner,
members of The Senior
Officers Branch of The
Western Australian
Division of The
Australian Transport
Officers' Federation,
Members of The W.A.
Branch of The
Association of
Railways Professional
Officers of Australia
members of The
Western Australian
Branch of the
Association of
Professional Engineers,
Australia who are
ineligible to be
members of The W.A
Railway Officers Union

12 Feb., 1985 to 12 Feb., 1988
Amended Order No. R.C.B. 1/1985 (Away from Home &
Meal Allowances, District Allowance)
Order No. RCB 2/1985 (Rates of Pay)
Order No. RCB 3/1985 (Shift Work Allowance)
Order No. RCB 4/1985 (Away from Home &
Meal
Allowances)
Part II, Division 3 (State Wage Decision,
Minimum Wage)
Order No. RCB5/1985 (Shift Work, Rates of
Pay)
Order No. RCB1/1986 (Interpretations, Shift
Work
Allowances, Annual Leave Bonus,
Bereavement
Leave, Away From Home & Meal
Allowances,
Transfer Allowance, Free Passes, Privilege
Tickets etc, Temporary Clerks, Rates of Pay,
Railway Construction etc Work)
Order No. RCB2/1986 (Hours of Duty)
Part 2, Division 3 (State Wage Decision,
Minimum
Wage)
Order No. RCB11/1986 (Away from Home and
Meal and Allowances, Buffer Allowance)
Order No. RCB2/1987 (Hours of Duty,
Overtime,
Annual Leave, Away From Home and Meal
Allowances, Payment of Salaries, Schedule B
–
Office Hours - Head and District Offices,
Schedule - Credit Day Roster Working - Head
and District Offices)
Order No. RCB1/1987 (Railway Construction
Etc.
Work)
Section 51 (State Wage Decision, Minimum
Wage)
Order No. RCB3/1987 (Away from Home
Allowance, District Allowances, Rates of Pay)
Order No. RCB 5/1987 (Shift Work Allowance,
Salary Tables)
Order No. RCB 6/1987 (Away from Home and
Meal Allowance)
Order No. RCB 4/1987 (Second Tier Wage
Increase - Temporary Clerks, Rates of Pay,
Railway Construction etc. Work)
Part II, Division 3 (State Wage Decision,
Minimum Wage)
Order No. RCB 6/1988 (Temporary Clerks,
Rates
of Pay, Railway Construction etc. Work)

RCB A1/1985

18/2/85

65

606

...

24/4/85

65

692

...
...
...

13/8/85
3/8/85
1/11/85

65
65
65

2104
2105
2105

…

66

4

66

65

...

27/11/8
5
26/11/8
5
26/2/86

66

603

...
…

26/2/86
9/7/86

66
66

605
1139

...

8/12/86

67

75

...

5/3/87

67

567

…

15/3/87

67

367

...

24/4/87

67

435

...

28/5/87

67

895

...

21/8/87

67

1600

...

19/1187

67

2299

...

9/2/88

68

846

…

24/3/88

68

949

...

3/9/88

68

2820

(170)

...
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Title

Area Governed

No. of
Award

Date of Operation

Date
Delivered

Reference
Vol.
Page

Order NO. RCB 7/1988 (Shift Work
Allowances,
Away from Home & Meal Allowances
Order No. RCB 8/1988 (Away from Home
Allowance)
Order No. RCB 5/1988 (Shift Work Allowance)
Order No. RCB 3/1988 (Away from Home
Allowance)
Order No. RCB 4/1988 (Shift Work
Allowances)
Order No. RCB 9/1988 (District Allowance)
Order No. RCB 1/1989 (Railway Construction
Work etc)
Order No. RCB 2/1989 (Shift Work
Allowances)
RCB 3/1989 (Away From Home & Meal
Allowances)
Order No. RCB 4/1989 (R) (General Provisions,
Conditions of Employment, Leave
Provisions, Allowances, Salaries, Schedules)
Order No. R 1/1989 (Shift Work Allowances,
On
Call Allowance, District Allowance)
Order No. R 1/1990 (Away from Home & Meal
Allowances)
Order No. R 2/1990 (Railway Construction Etc
Work)
Correction Order No. RCB 4/1989 (R) (Sunday
Work, Annual Leave, Rates of Pay,
Temporary Clerks, Railway Construction etc
Work, Schedule
B - Arrangement, Schedule D - Transitional
Provisions - Broadbanding of Salaries)
Order No. R3/1990 (R2) (Arrangement,
Interpretations, Hours of Duty, Reserved
(Deleted), Part-time Employment, Shift
Work
Allowances, Rates of Pay, Temporary Clerks,
Railway Construction Work Etc, Schedule B –
Credit Day Roster Working, Arrangements,
Schedule D - Transitional Provisions –
Broadbanding of Salaries)
Order No. R4/1990 (Away from Home & Meal
Allowance)
Correcting Order R3/1990 (R2) (Rates of Pay,
Schedule D - Transition Provisions –
Broadbanding of Salaries)
Order No. R5/1990 (On Call Allowance)
No. R6/1990 (Away from Home & Meal
Allowances)
Order No. R7/1990 (District Allowance)

...

10/11/8
8

68

3061

...

68

3061

...
...

10/11/8
8
5/8/88
8/6/88

68
68

2084
1477

...

8/6/88

68

1477

...
…

16/3/89
16/3/89

69
69

1126
1127

...

16/3/89

69

1127

...

17/8/89

69

2743

...

4/12/89

70

455

...

5/1/90

70

486

...

23/3/90

70

1542

...

23/3/90

70

1543

...

28/3/90

70

1612

...

14/6/90

70

2355

...

2/7/90

70

2805

...

16/7/90

70

2949

...
...

3/10/90
3/10/90

70
70

4095
4095

...

70

4409

Order No. R9/1990 (Arrangement,
Interpretations,
Promotions & Transfer, Advertising and
Filling
of Vacancies)
Order No. RCB9/1986 (District Allowance)
Order No. RCB6/1986 (Away From Home and
Meal Allowances, Transfer Allowance)
Order No. RCB10/1986 (Shift Work
Allowances)
Order No. R1/1991 (Lodging Allowance)

...

13/11/9
0
26/2/91

71

727

...
...

26/5/86
26/5/86

71
71

2137
2137

...

6/5/86

71

2138

...

23/9/91

71

2588

(171)
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No. of
Award

Date of Operation

Date
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Page

Order No. R2/1991 (Part-Time Employment
Transfer Allowance)
Order No. R3/1991 (District Allowance)
Order No. RCB4/1991 (Railway Construction
Work Etc.)
Order No. 1752/1991 (Section 51 - State Wage
Decision - State Wage Principles)
Order No. R8/1990 (State Wage Case - June
1991
Wage Adjustment - Arrangement, State Wage
Principles, Participation & Workplace
Change,
Fixed Term, Contracts, Rates of Pay,
Temporary
Clerks, Railway Construction Etc Work,
Schedule D - Traditional Provisions –
Broadbanding of Salaries)
Order R1/1992 (Shift Work Allowance)
Order No. RCB CR8/1991 (No Variation –
Introduction of Change, Schedule E – Staff
Review Committee)
Order No. R3/1992 (No Variation –
Introduction of
Change)
Order No. R4/1992 (On-Call Allowance, Away
From Home and Meal Allowance)
Order No. R5/1992 (Away From Home and
Meal
Allowance)
Order No. R1/1993 (Long Service Leave)
Order No. R2/1993 (Payment of Salaries)

...

23/9/91

71

2588

...
…

71
71

2591
3274

...

23/9/91
21/11/9
1
31/1/92

72

191

...

7/1/92

72

349

...
...

6/3/92
6/3/92

72
72

558
628

...

29/5/92

72

1354

...

16/6/92

72

1709

...

28/1/93

73

500

...
...

73
74

1680
178

Order No. 1457/1993 (Section 51 - State Wage
Decision - State Wage Principles)
Order No. R4/1993 (Away From Home and
Meal
Allowances)
Order No. 985/1994 (Section 51 - State Wage
Decision - State Wage Principles)
Order No. R1/1994 (Arrangement, Schedule E –
Ten Week Roster Provisions For Electric
Control
Operators, Schedule F - Three Week Roster
Provisions For Computer Operators)
Order No. R2/1994 (Away From Home and
Meal
Allowances, Railway Construction Etc. Work)
Order No. 1164/1995 (Section 51 - State Wage
Decision - State Wage Principles December
1994 (Deleted), Statement of Principles March
1996)
Order No. R2/1996 (District Allowances)
Order No R1/1996 (Away from Home and Meal
Allowances, Railway Construction etc.,
Work)
No. 693(1)/1996 (Variation pursuant to
Industrial
Relations Legislation Amendment and Repeal
Act, 1995 - Arrangement Resolution of
Dispute
Requirements, Reserved (Deleted))

...

14/5/93
20/12/9
3
25/1/94

74

198

...

1/3/94

74

803

...

75

23

...

30/12/9
4
8/2/95

75

524

...

17/3/95

75

1738

...

14/3/96

76

911

...
...

17/6/96
17/6/96

76
76

2470
2471

...

15/7/96

76

2797

(172)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

Title
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No. of
Award

Date of Operation

Date
Delivered

Reference
Vol.
Page

Order No. 915/1996 (Section 51 - State Wage
Decision - State Wage Principles March 1996
(Deleted), Statement of Principles - August
1996)
Order No. R4/1996 (Away From Home and
Meal
Allowances, Railway Construction Etc. Work)
Order No. 940/1997 (Section 51 - State Wage
Decision State Wage Principles August 1996
(Deleted), Statement of Principles –
November
1997)
Order No R2053/97 (S. 29, 32, 34 Labour
Relations Legislation Amendment Act 1997 –
Arrangement, Inspection by General
Secretary,
Deduction of Union Subscriptions, Resolution
of
Disputes Requirements, Appendix-Resolution
of
Disputes Requirements)
Order No. 2053/1997 - (S.32 Labour Relations
Amendment Act 1997 - Resolution of
Disputes
Requirements - Appendix - Resolution of
Disputes Requirement)
Order No. R3 of 1997 (Away From Home and
Meal Allowance, Railway Construction Etc
Work)
Order No. R2 of 1997 (District Allowance)

...

7/8/96

76

3368

...

29/11/9
6

76

4996

…

13/11/9
7

77

3177

...

21/11/9
7

77

3516

...

22/11/9
7

77

3079

...

10/12/9
7

78

551

...

78

551

Order No. R1 of 1998 (S.34-Labour Relations
Amendment Act 1997 - Inspection of
Records
Requirements - Inspection of Records by
General Secretary)
Order No. 757/1998 (Section 51 - State Wage
Decision Statement of Principles – November
1997 (Deleted), Statement of Principles –
June
1998)
Order No. 975/1998 (Section 50 – Location
Allowance)
Order No. 609/1999 (Section 51 – State Wage
Decision – 1A – Statement of Principles June
1998 (Deleted), Arrangement clause (Varied),
(1B – Minimum Adult Award Wage or
Minimum Adult age Clause/provision
(Varied)),
“rates of pay provisions” Varied by arbitrated
safety net adjustment)
Order No. R1/1999 (Away From Home and
Meal
Allowances, Railway Construction Etc Work)

...

11/12/9
7
16/4/98

78

1927

...

12/6/98

78

2579

…

78

2999

…

17/07/9
8
6/7/99

79

1847

…

18/6/99

79

2073

(173)
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Title

Area Governed

No. of
Award

Date of Operation

Order No. 654/2000 (Section 51 – State Wage
Decision - Cancels General Order No.
609/1999,
IB – Minimum Adult Award Wage or
Minimum
Adult Wage Clause/Provision (Varied), “rates
of
pay provisions” varied by Arbitrated Safety
Net
Adjustment, Previous ASNA Provisions
incorporated into the Awards be varied)

(174)

…

Date
Delivered

17/7/00

Reference
Vol.
Page

80

3379
,
3889
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APPENDIX XIV
Organisation of Employees and Organisation of Employers registered
under the Industrial Relations Act, 1979.
As at 30 June 2001
Organisation of Employees and Employers with names of Secretaries and Addresses.
Reg.
No.
I.R.
Act.
255

No. of
Members
EmpWorkers
loyers
125
...

260

...

140

263

...

2,989

265

…

1,006

158

…

4,624

259

…

11,970

107

21

…

9

...

109

167

...

185

53

...

84

22

868

...

261

3,152

Name of Union, Association or Organisation

Secretary

Association of Independent Schools of Western
Australia, Union of Employers (Inc)

A. Jackson

Association of Professional Engineers, Australia
(Western Australian Branch), Organisation of
Employees
Australian Medical Association Incorporated
The Western Australian Branch of the
Australian Rail, Tram and Bus Industry Union of
Employees, Western Australian Branch - The
Australian Workers' Union, West Australian Branch,
Industrial Union of Workers – The
Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers - Western
Australian Branch - The
Baking Industry Employers' Association of Western
Australia
Boot Trade of Western Australia, Union of Workers,
- The
Breweries and Bottleyards Employees' Industrial
Union of Workers of Western Australia – The
Brick, Tile and Pottery Industrial Union of Australia
(Union of Workers) Western Australian Branch - The
Federated
Builders' Association of Western Australia (Union of
Employers) – Master
Builders' Labourers, Painters and Plasterers Union
of Workers - The Western Australian
Building Trades Association of Unions of Western
Australia (Association of Workers)
Civil Service Association of Western Australia
Incorporated – The
Clothing and Allied Trades' Industrial Union of
Workers - The Western Australian

I. Johnstone

P. C. Boyatzis
R. Wells
T.P. Daly
J. Ferguson

D. Nissan
No Current
Official
R.J. Murphy
J.R. Bainbridge

M.G. McLean
K.N. Reynolds

194

...

3

246

...

13,170

20

...

220

2

...

362

Coal Miners' Industrial Union of Workers of Western
Australia, Collie - The

G.N. Wood

252

...

62

C.F. Pullan

249

...

4,180

248

9

...

251

...

1,942

16

...

22

244

...

3,503

Collieries' Staff Association, Western Australian
Branch - The Australian
Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical
Division, W.A. Branch
Construction Contractors Association of Western
Australian
Construction, Mining, Energy, Timberyards,
Sawmills and Woodworkers Union of Australia –
Western Australian Branch – The
Dental Technicians' and Employees' Union of
Workers – W.A.
Disabled Workers' Union of Western Australia - The

226

417

...

R.J. Hale

137

...

114

233

...

866

Electrical Contractors' Association of Western
Australia (Union of Employers) - The
Electrical Trades Union of Workers of Australia
(Western Australian Goldfields Sub-Branch),
Kalgoorlie
Firefighters Union of Western Australia - United

219

...

567

Food Preservers' Union of Western Australia,
Union of Workers – The

J.W. Bullock

(173)

K.N. Reynolds
D.A. Robinson
J.W. Bullock

W.E. Game

H.S. McLeod
J. McDonald

D.P. Hill
G. Cassidy

No Current
Official
A. Drewett

Registered Office

41 Walters Drive,
Herdsman Business Park,
Osborne Park 6017
Suite 1,
12-14 Thelma Street,
West Perth 6005
14 Stirling Highway,
Nedlands 6009
2/10 Nash Street,
Perth 6000
Cnr Wellington & Lord
Streets, Perth 6000
1111 Hay Street,
West Perth 6005

Section 71
Declarations
Reference
Vol
Page

73

2665

61

631

73

2931

73
73

231,
1918

75

2693

73

2341

26 Drake Street,
Osborne Park 6017
110 Charles Street,
Perth 6000
11/64 Bannister Road,
Canning Vale 6155
14 Prospect Road,
Armadale 6112
35-37 Havelock Street,
West Perth 6005
27 Moore Street,
East Perth 6004
27 Moore Street,
East Perth 6004
445 Hay Street,
Perth 6000
5 th Floor,
25 Barrack Street,
Perth 6000
c/- Mineworkers
Institute, 75 Throssell
Street, Collie 6225
45 Deakin Street,
Collie 6225
1st Floor,
401-403 Oxford Street,
Mt Hawthorn 6016
9/11 Airlie Street,
Claremont 6010
27 Moore Street,
East Perth 6004
8 Coolgardie Terrace,
East Perth 6004
82 Beaufort Street,
Perth 6000
22 Prowse Street,
West Perth 6005
Suite 102,
82 Beaufort Street,
Perth 6000
63 Railway Parade,
Mt. Lawley 6050
5 th Floor,
25 Barrack Street,
Perth 6000
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Organisation of Employees and Organisation of Employers registered
under the Industrial Relations Act, 1979? continued
Reg.
No.
I.R.
Act.
164

No. of
Members
EmpWorkers
loyers
18
...

262

...

183

Name of Union, Association or Organisation

Secretary

Footwear Repairers' Association of W.A. (Union of
Employers) – The

R.K. Cann

996

Forest Products, Furnishing and Allied Industries
Industrial Union of Workers, W.A. – The

T.P. Daly

...

26

195

...

157

Gold and Nickel Mines Supervisors Association
Industrial Union of Workers - The Western Australian
Grain Handling Salaried Officers Association (Union
of Workers) - Western Australian

No Current
Official
K.A. Gray

165

48

...

G. Ridolfo

131

276

...

Hairdressers' Association of Western Australia
Industrial Union of Employers - Master
Hairdressers' Industrial Union of Employers of W.A.
- The Master Ladies'

42

...

139

Hairdressers' and Wigmakers' Employees' Union of
Workers - The West Australian

J.W. Bullock

189

...

2,745

D.P. Hill

238

549

...

198

...

2,785

209

...

408

230

...

126

266

...

17,551

173

206

...

23

...

1,510

Hospital Salaried Officers Association of Western
Australia (Union of Workers)
Hotels and Hospitality Association Incorporated
(Union of Employers) - Western Australian
Independent Schools Salaried Officers' Association of
Western Australia, Industrial Union of Workers - The
Institute of Marine and Power Engineers, Western
Australian Union of Workers – Australian
Licensed Car Salesmen's Association, Union of
Workers of Western Australia
Liquor, Hospitality and Miscellaneous Workers
Union, Western Australian Branch - The Australian
Meat and Allied Trades Federation of Australia
(Western Australian Division) Union of Employers
Meat Industry Employees' Union, Industrial Union
of Workers, Perth - West Australian Branch,
Australasian

264

...

2,100

M. Saxon

135

...

769

59

47

...

93

125

...

Media, Entertainment and Arts Alliance of Western
Australia (Union of Employees) – The
(MEAAWA)
Merchant Service Guild of Australia, Western
Australian Branch, Union of Workers
Metal Industries Association (Industrial Union of
Employers) of W.A.
Milk Vendors Union of Employers – Amalgamated

39

...

198

237

...

9

No Current
Official
D. Bartlam

87

...

5,423

79

...

2,267

241

...

284

Millers and Mill Employees' Union of Workers of
Western Australia - The Federated
Mining Unions Association of Employees of Western
Australia (Iron Ore Industry) – The
Municipal, Administrative, Clerical and Services
Union of Employees, WA Clerical and Administrative
Branch - Australian
Municipal, Road Boards, Parks and Racecourse
Employees' Union of Workers - Western
Australian
Murdoch University Academic Staff Association

63

...

332

Nurses' Association (Union of Workers) – West
Australian Psychiatric

L.K. MacLeod

133

...

7,540

M.A. Olsen

89

141

...

17

26

...

Nursing Federation Industrial Union of Workers
Perth - The Australian
Painters, Decorators and Signwriters Association of
Western Australia (Industrial Union of Employers)
The Master
Plasterers' Association of Western Australia Union
of Employers - Master

(174)

L.J. Marshall

B. Woods
T.I. Howe
R. McDonald
No Current
Official
H. Creed
M.J. Darcy
D. Hopperton

R.W. Ashmore
No Current
Official
C.N. Constatine

P. Burlinson

Registered Office

Suite 18, 2nd Floor,
25 Walters Drive,
Osborne Park 6017
Wellington Fair,
Cnr Wellington & Lord
Sts, Perth 6000
18 Sturt Pea Crescent,
Kambalda West 6444
Room G07,
22 Delhi Street,
West Perth 6005
PO Box 95,
Kwinana 6167
11 th Floor,
International House,
26 St George’s Terrace,
Perth 6000
5 th Floor,
25 Barrack Street,
Perth 6000
8 Coolgardie Terrace,
Perth 6004
38 Parliament Place,
West Perth 6005
143 Edward Street,
Perth 6000
28 Mouat Street,
Fremantle 6160
9-11 Brewer Street,
East Perth 6004
61 Thomas Street,
Subiaco 6008
4/170 Burswood Road,
Victoria Park 6100
1 st Floor,
Unity House,
79 Stirling Street,
Perth 6000
123 Claisebrook Road,
East Perth 6004
28 Mouat Street,
Fremantle 6160
190 Hay Street,
East Perth 6004
50 Collis Road
Wattleup 6166
110 Charles Street,
Perth 6000
PO Box 6289,
East Perth 6004
102 East Parade,
East Perth 6004

A.F. Bennett

112 Charles Street,
West Perth 6005

D. Holloway

Murdoch University,
South Street,
Murdoch 6150
Suite 3, Labor Centre,
82 Beaufort Street,
Perth 6000
260 Pier Street,
Perth 6000
106 Caledonian Avenue,
Maylands 6051

S.I. Henry

K.J. Spalding

67 Hubert Street,
East Victoria Park 6101
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76

1699

61

631

65

1097

60

1057
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Organisation of Employees and Organisation of Employers registered
under the Industrial Relations Act, 1979? continued
Reg.
No.
I.R.
Act.
10

No. of
Members
EmpWorkers
loyers
...
1,257

200

306

...

110

...

4,604

100

136

...

129

...

1,406

239

...

207

254

...

137

207

...

43

176

...

44

215

...

60

Name of Union, Association or Organisation

Secretary

Registered Office

Plumbers and Gasfitters Employees' Union of
Australia, West Australian Branch, Industrial
Union of Workers - The
Plumbers' and Mechanical Services Association of
Western Australia (Union of Employers) - The Master
Police Union of Workers - Western Australian

M. Mitchell

401-403 Oxford Street,
Mt Hawthorn 6016

S.I. Henry

Printing and Allied Trades Employers' Association
of Western Australia (Union of Employers) - The
Prison Officers' Union of Workers – Western
Australian
Railways Officers' Union - West Australian

P. Nieuwhof

Real Estate Salespersons Association of Western
Australia (Inc)
Salaried Pharmacists' Association Western Australian
Union of Workers
Sales Representatives' and Commercial Travellers'
Guild of W.A., Industrial Union of Workers

J.W. Chambers

650

Seamen's Union of Australia, West Australia Branch

W.J. Pritchard

...

22,456

Shop, Distributive and Allied Employees' Association
of Western Australia - The

J.W. Bullock

240

...

12,217

D.A. Kelly

35

4

...

218

...

13

96

...

154

State School Teachers Union of W.A. Incorporated
- The
Steamship Owners' Association Industrial Union of
Employers (Fremantle) - The Western Australian
Branch of the Commonwealth
Stevedoring Supervisors of Western Australia
(Union of Workers) - The Society of
Transport Trust Officers' Union of Workers, Perth
- The Metropolitan (Perth) Passenger

106 Caledonian Avenue,
Maylands 6051
639 Murray Street,
West Perth 6005
111-113 Burswood Road,
Victoria Park 6100
63 Railway Parade,
Mt Lawley 6050
Kenafick House,
102 East Parade,
East Perth 6004
215 Hay Street,
Subiaco 6008
8 Coolgardie Terrace,
Perth 6000
5 th Floor,
25 Barrack Street,
Perth 6000
2 nd Floor,
2/4 Kwong Alley,
North Fremantle 6159
5 th Floor,
25 Barrack Street,
Perth 6000
150-152 Adelaide,
Terrace, East Perth 6004
1a Pakenham Street,
Fremantle 6160

114

...

8,943

Transport Workers' Union of Australia, Industrial
Union of Workers, Western Australian Branch

J.L. McGiveron

242

...

851

Union of Australian College Academics, Western
Australian Branch, Industrial Union of Workers

S. Errington

243

...

424

University of Western Australia Academic Staff
Association

Dr. S.M. Bunt

(175)

K.J. See

S.J. Smith
N.R. Pearson

D.P. Hill
J.W. Bullock

A.J. Chapple

D.E. Williams
No Current
Officical

87 Coogee Road,
Ardross 6153
Suite 5, Labour Centre,
82 Beaufort Street,
Perth 6000
Suite 302, 3rd Floor,
82 Beaufort Street,
Perth 6000
Curtin University,
GPO Box U1987,
Perth 6845
W2 Winthrop Tower,
University of
Western Australia,
Nedlands 6907
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67

482

61

1501
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GENERAL ORDERS—
RESCIND GENERAL ORDER NO 1050 OF 2000 ON
LOCATION ALLOWANCES AND ISSUE A NEW
GENERAL ORDER PURSUANT TO SECTION 50 OF
THE INDUSTRIAL RELATIONS ACT 1979.
2001 WAIRC 03105
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
ON COMMISSION’S OWN MOTION
CORAM
COMMISSION IN COURT SESSION
COMMISSIONER P E SCOTT
COMMISSIONER J H SMITH
COMMISSIONER S WOOD
DELIVERED
MONDAY, 25 JUNE 2001
FILE NO
APPLICATION 718 OF 2001
CITATION NO. 2001 WAIRC 03105
__________________________________________________________________________

Result

General Order Issued

__________________________________________________________________________

General Order.
HAVING heard Mr G Blyth on behalf of the Chamber of
Commerce and Industry of Western Australia; Ms K
Smallacombe on behalf of the Australian Mines and Metals
Association (Inc); Mr A Cooke on behalf of the Trades and
Labor Council of Western Australia and Mr T Boronovskis
on behalf of the Honorable Minister for Labour Relations;
NOW THEREFORE, the Commission in Court Session,
pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders—
(1) THAT each award, industrial agreement or order
cited in Schedule A of this Order be varied by substituting for the location allowances provisions
contained in each such award, industrial agreement
or order the location allowance provisions in Schedule B of this General Order.
(2) THAT each such variation shall have effect from the
beginning of the first pay period to commence on or
after the first day of July 2001.
(3) THAT this General Order replace the General Order
in Matter No 1050 of 2000 which thereby shall be
rescinded.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner, for and on behalf of the
Commission in Court Session.

SCHEDULE A
Title of award, industrial agreement or order Clause No.
Aerated Water and Cordial Manufacturing
Industry Award 1975
31
Aged and Disabled Persons Hostels Award, 1987 28
Air Conditioning and Refrigeration Industry
(Construction and Servicing) Award No. 10
of 1979
20
Artworkers Award
20
Bakers’ (Country) Award No. 18 of 1977
21
Breadcarters (Country) Award 1976
27
Building Trades Award 1968
24
Building Trades (Construction) Award 1987 Appendix A
Child Care (Out of School Care—Playleaders)
Award
10
Children’s Services (Private) Award
12
Cleaners and Caretakers Award, 1969
21
Cleaners and Caretakers (Car and Caravan Parks)
Award 1975
22
Clerks’ (Accountants’ Employees) Award 1984
23
Clerks (Commercial Radio and Television
Broadcasters) Award of 1970
27
Clerks (Commercial, Social and Professional
Services) Award No. 14 of 1972
27
Clerks’ (Control Room Operators) Award 1984
25
Clerks’ (Credit and Finance Establishments)
Award
31
Clerks’ (Customs and/or Shipping and/or
Forwarding Agents) Award
30
Clerks’ (Hotels, Motels and Clubs) Award 1979
22
Clerks’ (Taxi Services) Award of 1970
28
Clerks (Timber) Award
31
Clerks’ (Wholesale & Retail Establishments)
Award No. 38 of 1947
28
Clothing Trades Award 1973
22
Contract Cleaners Award, 1986
24
Contract Cleaners’ (Ministry of Education)
Award 1990
21
CSBP & Farmers Award 1990
23
Dental Technicians’ and Attendant/Receptionists’
Award, 1982
29
The Draughtsmen’s, Tracers’, Planners’ and
Technical Officers’ Award 1979
32
Dry Cleaning and Laundry Award 1979
22
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Earth Moving and Construction Award
Electrical Contracting Industry Award R 22
of 1978
Electrical Trades (Security Alarms Industry)
Award 1980
Electronics Industry Award No. A 22 of 1985
Engine Drivers’ (Building and Steel Construction)
Award No. 20 of 1973
Engine Drivers’ (General) Award
Enrolled Nurses and Nursing Assistants (Private)
Award No. 8 of 1978
Foodland Associated Limited (Western Australia)
Warehouse Award 1982
Foremen (Building Trades) Award 1991
Funeral Directors’ Assistants’ Award No. 18
of 1962
Furniture Trades Industry Award
Gate, Fence and Frames Manufacturing Award
Golf Link and Bowling Green Employees’
Award, 1993
Hairdressers Award 1989
The Horticultural (Nursery) Industry Award,
No. 30 of 1980
Hospital Salaried Officers (Good Samaritan
Industries) Award 1990
Industrial Catering Workers’ Award, 1977
Independent Schools (Boarding House)
Supervisory Staff Award
Independent Schools Administrative and Technical
Officers Award 1993
Independent Schools’ Teachers’ Award 1976
Jenny Craig Employees Award, 1995
Landscape Gardening Industry Award
Licensed Establishments (Retail and Wholesale)
Award 1979
Lift Industry (Electrical and Metal Trades)
Award, 1973
Materials Testing Employees’ Award, 1984
Meat Industry (State) Award, 1980
Metal Trades (General) Award 1966
Motel, Hostel, Service Flats and Boarding House
Workers’ Award, 1976
Motor Vehicle (Service Station, Sales
Establishments, Rust Prevention and Paint
Protection), Industry Award No. 29 of 1980
Nurses’ (Day Care Centres) Award 1976
Nurses (Dentists Surgeries) Award 1977
Nurses (Doctors Surgeries) Award 1977
Nurses’ (Independent Schools) Award
Nurses’ (Private Hospitals) Award
Pastrycooks’ Award No. 24 of 1981
Permanent Building Societies (Administrative
and Clerical Officers) Award, 1975
Pest Control Industry Award 1982
Photographic Industry Award, 1980
Private Hospital Employees’ Award, 1972
Quarry Workers’ Award, 1969
Radio and Television Employees’ Award
Restaurant, Tearoom and Catering Workers’
Award, 1979
Retail Food Services Employees’ Agreement 1991
Retail Food Establishments Employees
Agreement 1992
The Rock Lobster and Prawn Processing
Award 1978
School Employees (Independent Day & Boarding
Schools) Award, 1980
Security Officers’ Award
Security Officers (North West Shelf Project) 1998
Order

25
22
19
24
25
20
23
39
15
33
46
21
28
31
6
29
40
22
19
17
28
18
31
20
12
8
22
42
17
22
23
22
20
30
11
30
14
29
40
19
23
42
39
34
26
31
24
12
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Sheet Metal Workers’ Award No. 10 of 1973
The Shop and Warehouse (Wholesale and Retail
Establishments) State Award 1977
Supermarkets and Chain Stores (Western
Australia) Warehouse Award 1982
Teachers’ Aides’ (Independent Schools) Award
1988
Timber Yard Workers Award No. 11 of 1951
Transport Workers (General) Award No. 10 of
1961
Transport Workers (Mobile Food Vendors)
Award 1987
Transport Workers’ (North West Passenger
Vehicles) Award, 1988
Transport Workers’ (Passenger Vehicles) Award
No. R 47 of 1978

26
39
39
17
28
25
18
29
24

SCHEDULE B
Subject to the provisions of this clause, in addition to the
rates prescribed in the wages clause of this award, an employee shall be paid the following weekly allowances when
employed in the towns prescribed hereunder. Provided that
where the wages are prescribed as fortnightly rates of pay,
these allowances shall be shown as fortnightly allowances.
TOWN
Agnew
Argyle
Balladonia
Barrow Island
Boulder
Broome
Bullfinch
Carnarvon
Cockatoo Island
Coolgardie
Cue
Dampier
Denham
Derby
Esperance
Eucla
Exmouth
Fitzroy Crossing
Goldsworthy
Halls Creek
Kalbarri
Kalgoorlie
Kambalda
Karratha
Koolan Island
Koolyanobbing
Kununurra
Laverton
Learmonth
Leinster
Leonora
Madura
Marble Bar
Meekatharra
Mount Magnet
Mundrabilla
Newman
Norseman
Nullagine
Onslow
Pannawonica
Paraburdoo
Port Hedland
Ravensthorpe
Roebourne
Sandstone
Shark Bay
Shay Gap
Southern Cross
Telfer
Teutonic Bore
Tom Price

PER WEEK
$16.20
$42.30
$16.10
$27.60
$6.70
$25.80
$7.70
$13.20
$28.40
$6.70
$16.50
$22.40
$13.20
$26.80
$4.90
$18.10
$23.20
$32.40
$14.50
$37.10
$5.60
$6.70
$6.70
$26.60
$28.40
$7.70
$42.30
$16.40
$23.20
$16.20
$16.40
$17.10
$40.50
$14.20
$17.70
$17.60
$15.50
$13.80
$40.40
$27.60
$20.90
$20.80
$22.20
$8.60
$30.60
$16.20
$13.20
$14.50
$7.70
$37.60
$16.20
$20.80
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TOWN
PER WEEK
Whim Creek
$26.40
Wickham
$25.60
Wiluna
$16.40
Wittenoom
$35.90
Wyndham
$39.90
(2) Except as provided in subclause (3) of this clause, an
employee who has—
(a) a dependent shall be paid double the allowance prescribed in subclause (1) of this clause;
(b) a partial dependent shall be paid the allowance prescribed in subclause (1) of this clause plus the
difference between that rate and the amount such
partial dependent is receiving by way of a district or
location allowance.
(3) Where an employee—
(a) is provided with board and lodging by his/her employer, free of charge; or
(b) is provided with an allowance in lieu of board and
lodging by virtue of the award or an order or agreement made pursuant to the Act;
such employee shall be paid 662/3 per cent of the allowances
prescribed in subclause (1) of this clause.
The provisions of paragraph (b) of this subclause shall have
effect on and from the 24th day of July, 1990.
(4) Subject to subclause (2) of this clause, junior employees, casual employees, part time employees, apprentices
receiving less than adult rate and employees employed for
less than a full week shall receive that proportion of the location allowance as equates with the proportion that their wage
for ordinary hours that week is to the adult rate for the work
performed.
(5) Where an employee is on annual leave or receives payment in lieu of annual leave he/she shall be paid for the period
of such leave the location allowance to which he/she would
ordinarily be entitled.
(6) Where an employee is on long service leave or other
approved leave with pay (other than annual leave) he/she shall
only be paid location allowance for the period of such leave
he/she remains in the location in which he/she is employed.
(7) For the purposes of this clause—
(a) “Dependant” shall mean—
(i) a spouse or defacto spouse; or
(ii) a child where there is no spouse or defacto
spouse;
who does not receive a location allowance or who,
if in receipt of a salary or wage package, receives no
consideration for which the location allowance is
payable pursuant to the provisions of this clause.
(b) “Partial Dependant” shall mean a “dependent” as prescribed in paragraph (a) of this subclause who
receives a location allowance which is less than the
location allowance prescribed in subclause (1) of this
clause or who, if in receipt of a salary or wage package, receives less than a full consideration for which
the location allowance is payable pursuant to the provisions of this clause.
(8) Where an employee is employed in a town or location
not specified in this clause the allowance payable for the purpose of subclause (1) of this clause shall be such amount as
may be agreed between Australian Mines and Metals Association, the Chamber of Commerce and Industry of Western
Australia and the Trades and Labor Council of Western Australia or, failing such agreement, as may be determined by the
Commission.
(9) Subject to the making of a General Order pursuant to
s.50 of the Act, that part of each location allowance representing prices shall be varied from the beginning of the first pay
period commencing on or after the 1st day in July of each
year in accordance with the annual percentage change in the
Consumer Price Index (excluding housing), for Perth measured to the end of the immediately preceding March quarter,
the calculation to be taken to the nearest ten cents.
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FULL BENCH—
Appeals against decision of
Commission—
2001 WAIRC 03250
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ADAM WILLIAM MCCONKEY,
APPELLANT
v.
M & A’S OF DENMARK,
RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
COMMISSIONER P E SCOTT
COMMISSIONER S WOOD
DELIVERED
THURSDAY, 12 JULY 2001
FILE NO/S
FBA 19 OF 2001
CITATION NO. 2001 WAIRC 03250
_______________________________________________________________________________

Decision
Appearances
Appellant
Respondent

Appeal upheld and order at first instance
varied.
Mr A McConkey on his own behalf
Mr A Daems and with him, Mrs M Daems

_______________________________________________________________________________

Reasons for Decision.
THE PRESIDENT—
1 These are the unanimous reasons for decision of the Full
Bench.
2 This is an appeal by the abovenamed appellant, Mr Adam
William McConkey, against the whole of the decision of
the Commission made on 27 March 2001 in application
No 1951 of 2000, whereby the Commission ordered that
an application made by Mr McConkey be struck out for
want of prosecution, then gave liberty to apply to the
abovenamed respondent within twenty-one days of the
date of the order for an order for costs.
3 The order was perfected by being deposited in the office
of the Registrar on 28 March 2001.
4

5

6

GROUNDS OF APPEAL
It is against that decision that Mr McConkey now appeals
on the following grounds—
“(a) it was a mis-exercise of the Commissioner’s discretion to strike out the Appellant’s application
for want of prosecution with no other reason than
the non-attendance at the Conference of 20 March
2001;
(b) further and in the alternative to the ground in
paragraph (a) above, the Commissioner mis-exercised his discretion in striking out the
Appellants (sic) application for want of prosecution when the Respondent had failed to file and
serve particulars of its response to the Appellant’s
application;
(c) further and in the alternative to the grounds in
paragraph (a) and (b) above, the Commissioner
mis-exercised his discretion in striking out the
Appellants (sic) application for want of prosecution without contacting the Appellant to afford
the Appellant an opportunity to provide some explanation as to the reason for his non-attendance
at the Conference of 20 March 2001.”
Mr McConkey sought leave to adduce evidence on
affidavit before the Full Bench, which was not evidence
before the Commission at first instance.
BACKGROUND
Mr McConkey filed an application in the Commission
on 1 December 2000, pursuant to s.29(1)(b)(ii) of the
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Industrial Relations Act 1979 (as amended) (hereinafter
referred to as “the Act”) whereby he claimed contractual
benefits to which he alleged he was entitled from the
employer, the abovenamed respondent. The respondent
opposed the application.
In the application, Mr McConkey provided his address
as “36 Manley Cres Albany 6330”.
A letter dated 24 January 2001 was forwarded by the
Associate to the Commissioner to the address of Mr
McConkey at 36 Manley Crescent, Albany. This gave
notice of a conciliation conference to be held in the
Commission at Albany on 20 March 2001. Mr McConkey
admitted that he received the letter.
In its reasons for decision, the Commission recited that
the conference was convened on 20 March 2001, that Mr
McConkey failed to attend the conference, that the
respondent requested that the application be struck out
for want of prosecution, that the Commission indicated
that, unless Mr McConkey contacted the Commission
within 48 hours of the date of the conference, the
Commission would issue an order striking out the
application for want of prosecution. The Commission also
foreshadowed that the respondent might seek an order
against Mr McConkey for its costs of attending the
conference. Mr McConkey did not contact the
Commission within 48 hours of the date of the conference.
None of those findings were disputed in the grounds of
appeal.
An order issued therefore in the following terms, recitals
and formal parts omitted—
“NOW THEREFORE, I the undersigned, pursuant
to the powers conferred on me under the Industrial
Relations Act 1979, hereby orders—
(1) THAT the application be struck out for
want of prosecution.
(2) THAT there be liberty to the respondent to
apply, no later than within 21 days of the
date of this Order, for an order for costs
incurred as a result of the applicant’s nonattendance at the conference held on 20
March 2001.”
Costs were later ordered to be paid by Mr McConkey
fixed in the sum of $172.00.
ISSUES AND CONCLUSIONS
Upon the hearing of this appeal, Mr McConkey appeared
for himself, although he lodged a set of written
submissions prepared by his solicitors. The persons who,
it would seem, conduct the respondent business, namely
Mr A Daems and Mrs M Daems, appeared on their own
behalf.
An affidavit sworn by Mr McConkey was sought by him
to be tendered in evidence. It was not objected to, nor
sought to be cross-examined upon nor, although the
opportunity was also afforded the respondent to do so,
did they seek to adduce evidence to contradict Mr
McConkey’s sworn evidence. That evidence was not part
of the evidence and matters raised in the proceedings
before the Commission at first instance (see s.49(4) of
the Act). It was therefore admitted by the Full Bench as
fresh evidence pursuant to s.49(4) of the Act, according
to the principles laid down in Federated Clerks Union of
Australia; Industrial Union of Workers, WA Branch v
George Moss Limited 70 WAIG 3040 (FB), Sulman v
Waratah Child Care Centre 79 WAIG 3196 (FB) and
Blakeman ATF The Blakeman Family Trust t/a McBride’s
Collectables and Giftware v Gudgin 80 WAIG 457 at
460 (FB).
Whilst such evidence should and will be admitted only
sparingly, the evidence could not have been, by reasonable
diligence, adduced at the hearing at first instance because
Mr McConkey, and no one on his behalf, was there to
adduce it. Second, had it been adduced at the hearing, a
different order would likely have been made and, since it
was not contradicted, it was open to the Full Bench to
accept the evidence. It was therefore credible, and could
have been correctly accepted by the Commission at first
instance and relied upon.

81 W.A.I.G.

15 The evidence constituted an explanation why Mr
McConkey did not attend the conciliation conference at
first instance (see exhibit 1). It was, in substance, as
follows.
16 When he was given notice of the conciliation conference,
he was involved in two court actions involving his
employment, and one set of criminal charges. His wife
had also separated from him taking their child. The
termination of his employment had caused “an enormous
amount of distress”, as had the separation, and court
actions arising from or connected with his employment,
including the criminal charges. This distress required him,
at times, to seek and receive medical treatment.
17 That these events had occurred was not disputed. We
therefore would find that he was distressed as a result of
the termination of his employment, his separation and
the litigation.
18 Mr McConkey misread the date of the conference,
thinking that it was on the 30th day of March 2001, instead
of the 20th day of March 2001. He contacted his solicitors
on 27 March 2001 and then learned that the date was 20
March 2001. He then contacted the Commission and
discovered that the order had been made striking the
application out. The clear reason relied on, which we
accept, was his distress and the weight of the events which
we have referred to. The number and weight of Mr
McConkey’s troubles are not inconsistent with the effect
of confusion and delay in attending to his affairs attributed
to them by Mr McConkey and not challenged or
contradicted. We accepted that evidence and was prepared
to so find.
19 On or about 30 March 2001, he received a copy of the
order. We should say that it was not the Commission’s
duty, at any time, to contact Mr McConkey other than to
give him notice of the conference, which it did. We do
not understand why he submitted, in effect, that the
Commission should have contacted him. If a party does
not ensure his or her attendance when notified of a listing,
the matter can and may be determined in the absence of
that party and notices of hearing or conference in this
Commission warn of this. Such a warning was given in
writing in this case.
20 There was sufficient credible evidence that Mr McConkey
was in such a state of stress due to his dismissal
application, the criminal charges against him, and the
break up of his family, for the Full Bench to find that the
error occurred; and that it was not so much his fault that
he should not have the chance to proceed with the
application.
21 We would add this. In the normal course of events, we
would not accept fresh evidence that a person forgot the
date of a conference or any other listing in this
Commission. The Commission at first instance was right
at law to dismiss the application for non-appearance, as
it is empowered to do pursuant to s.27(1) of the Act. When
Mr McConkey did not appear after due notice, the
Commission had no duty to make further enquiries. The
Commission acted correctly on what was before it.
22 However, had the Commission had before it the evidence
which was before the Full Bench that, due to the stress
occasioned by a number of events, Mr McConkey had
mistaken the date and did not attend for that reason, it
would have, in the proper exercise of its discretion, made
a different order.
23 The orders made can be set aside if the justice of the
matter requires it (see Sulman v Waratah Child Care
Centre (FB) (op cit) and if the non-appearance at first
instance was not Mr McConkey’s fault. In this case, for
the reasons mentioned above, we would find that Mr
McConkey’s non-appearance was not so much his fault
as an error caused by the strain or stress he was under
(see also Lebeidi t/as Sugar Gum Restaurant v Napoli
[2001] WASCA 30 at page 4, which, in our opinion, is of
assistance even though it is a case which deals with nonappearance on appeals).
24 The likely injustice to the other parties involved at the
early stage (pre-conciliation conference, in this case) is

81 W.A.I.G.

25

26

27

28

29

30

31

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

slight if the order to dismiss is set aside and an order for
costs made.
We do not think that, in determining this appeal, it is
necessary to consider too closely the merits of the
application pursuant to s.29 of the Act because the matter
is at the pre-conciliation stage. Each party, of course,
asserts the merits and it is an object of this Act to provide
a mechanism to settle disputes (see s.6(b) and (c) of the
Act). It is enough that, at present, the matter can proceed
to conciliation of differences between the parties.
We would also add that, since the onus was on the
appellant in an appeal such as this to establish that justice
requires that the order made, where the appellant failed
to appear at first instance, should be set aside, where he/
she alleges that the non-appearance was due to error
caused by mental stress or disorder or illness, then medical
evidence will generally be required to support that
evidence, as was the case in Sulman v Waratah Child Care
Centre (FB) (op cit).
Generally, in order to establish that justice requires the
order to be set aside, the appellant will have to establish
that there was sufficient merit in the application made at
first instance. As we have observed, in this case, where a
matter has not reached conciliation, the onus in that
particular respect may not be heavy.
For those reasons, we agreed to set aside the order, the
justice of the matter, within the principles laid down in
the authorities to which we have referred, and the facts as
we have found, properly leading to that conclusion.
In our opinion, there is no power in the Full Bench (or, if
there is, nothing was submitted to so persuade me) nor
would it be, if there were such power, desirable, to order
that the matter proceed straight to arbitration. What now
occurs with the matter will be something for the
Commission, constituted by a single Commissioner, to
decide, exercising his/her powers under the jurisdiction
conferred by s.32 of the Act.
In this case, too, it is not relevant to the question of the
justice of setting the order made at first instance aside
that the Full Bench decided that the respondent should
have costs, having been put to further expense through
no fault of their own, including the unforeseen expense
of travelling to Perth to argue this appeal. The amount
ordered to be paid for costs, not objected to as to quantum
and established to the Full Bench, was fixed at $584.00.
For those reasons, we agreed to uphold the appeal and
make the order to remit the matter to the Commission,
constituted by a single Commissioner.

2001 WAIRC 03111
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ADAM WILLIAM MCCONKEY,
APPELLANT
v.
M & A’S OF DENMARK,
RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
COMMISSIONER P E SCOTT
COMMISSIONER S WOOD
DELIVERED
FRIDAY, 22 JUNE 2001
FILE NO/S
FBA 19 OF 2001
CITATION NO. 2001 WAIRC 03111
_______________________________________________________________________________

Decision
Appearances
Appellant
Respondent

Appeal upheld and order at first instance
varied.
Mr A McConkey on his own behalf
Mr A Daems and with him Mrs M Daems

_______________________________________________________________________________
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Order.
This matter having come on for hearing before the Full Bench
on the 22nd day of June 2001, and having heard Mr A
McConkey on his own behalf as appellant and Mr A Daems
and with him Mrs M Daems on behalf of the respondent, and
the Full Bench having heard and determined the matter, and
having determined to issue reasons for decision at a future
date, it is this day, the 22nd day of June 2001, ordered and
directed as follows—
(1) THAT appeal no. FBA 19 of 2001 be and is hereby
upheld.
(2) THAT the decision of the Commission in matter No
1951 of 2000 given on the 27th day of March 2001
be and is hereby varied by deleting order (1) that
“the application be struck out for want of prosecution”.
(3) THAT the abovementioned order otherwise be and
is hereby suspended and application No 1951 of 2000
is hereby remitted to the Commission at first instance,
constituted by a single Commissioner, to hear and
determine according to law.
(4) THAT the said appellant pay to the respondent the
sum of $584.00 fixed for costs within seven days of
the date of this order.
By the Full Bench,
(Sgd.) P.J. SHARKEY,
[L.S.]
President.

FULL BENCH—
Ceremonial Addresses—
CEREMONIAL ADDRESSES
BEFORE THE
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
A SPECIAL SITTING OF
THE FULL BENCH
SPEECHES OF FAREWELL
TO
SENIOR COMMISSIONER G L FIELDING
Friday, 15 June 2001
BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER G L FIELDING
COMMISSIONER J F GREGOR
COMMISSIONER A R BEECH
COMMISSIONER P E SCOTT
COMMISSIONER S J KENNER
COMMISSIONER J H SMITH
COMMISSIONER S WOOD
THE HON J KOBELKE Minister for Labour Relations, Consumer Affairs, Employment and Training
MR J RADISICH appeared for the Department of Productivity and Labour Relations
MR B McCARTHY appeared for the Chamber of Commerce
and Industry of Western Australia
MR J FLOOD appeared for the Australian Mines and Metals Association
MR T COOKE appeared for the Trades & Labor Council
PRESIDENT: The Full Bench sits today at a special sitting
to farewell Senior Commissioner Gavin Leonard Fielding who
retires today after over 20 years’ service in this Commission.
On behalf of the Commission I welcome especially his wife,
Sue, their daughters, Felicity and Catherine and Felicity’s
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husband, Mark McKenzie. Their other daughter, Penny, is
presently in Alice Springs and unable to be here today. I welcome too the Senior Commissioner’s father, Mr Leonard
Fielding, and his mother, Mrs Alexie Fielding.
I recognise at the bar table the Honourable John Kobelke
MLA, the Minister for Labour Relations, Consumer Affairs,
Employment and Training; Mr Jeffrey Radisich representing
Public Sector employers; Mr Brendan McCarthy on behalf of
the Chamber of Commerce & Industry; Mr John Flood representing the Australian Mines & Metals Association and Mr
Tony Cooke representing the Trades & Labor Council; and I
thank them for their attendance.
I recognise too the presence in court of the Honourable
Cheryl Edwardes MLA, formerly the Minister for the Environment and Labour Relations and now the Shadow Minister
for Planning, Labour Relations and Employment and Public
Sector Management.
I welcome all here present and also thank you all for your
attendance.
It is I think appropriate on an occasion such as this to recall
some features of the Senior Commissioner’s life and career.
He was born on the 4th day of August 1943, another one of
a generation of us who were pre-baby boomers. He was educated at St Peter’s College, Adelaide, and at the University of
Adelaide as a resident in St Mark’s College. There he obtained the degree of Bachelor of Laws and he served his articles
with Barker McEwin & Co., Solicitors of Adelaide from 1965
to 1967. He was admitted to practice as a barrister and solicitor in the Supreme Court of South Australia in 1967 and in
1967 too, after his admission as such was employed as a solicitor by the same firm.
Most importantly, however, he married his wife Susan Jane
Bickford, as she then was, on the 27th day of December 1967.
Mrs Fielding herself was admitted to practice as a legal practitioner in the Supreme Court of Western Australia on the 25th
day of March 1970 and presently continues in practice in the
firm of Minter Ellison.
The Senior Commissioner, it should be noted, is a man much
devoted to his wife and family and they to him. He came to
Western Australia and was admitted to practice as a legal practitioner in the Supreme Court of this state on the 21st day of
May 1968. In those days, one had to reside here for six months
before being eligible to apply to be admitted.
After his admission to practice in this state, he was a partner
in the firm of Lohrmann, Tindall & Guthrie, Solicitors from
1968 to 1974. He retired from practice, was appointed as a
Stipendiary Magistrate in 1975 and served in that office at the
Court of Petty Sessions and the Local Court at Perth and at
Port Hedland and Narrogin from 1975 to 1981.
He is one of that hardy breed of magistrate now diminishing in numbers like veterans of the Somme who have survived
even to this day a term of service at the old Beaufort Street
Court.
The Senior Commissioner was appointed as a Commissioner
member of this Commission and attended the Commission
by which he was to hold that office on the 3rd day of April
1981. He was appointed Senior Commissioner on the 17th
day of August 1996 and that appointment was a recognition
of his service, experience and seniority.
In addition, in 1994 he served as Acting President of this
Commission for some months. He has also been chairman of
the Coal Industry Tribunal since 1980. He has held a dual
commission as Deputy President of the Australian Industrial
Relations Commission since the 15th day of July 1998 and he
has of course served on various councils and community bodies and lectured in industrial advocacy from 1992 to 2000 in
the University of Western Australia.
It is fitting in this year of the centenary of the parliamentary
birth of our country to observe that last year saw the 100th
anniversary of the creation in this state by the Industrial Conciliation and Arbitration Act of 1900 of the Arbitration Court
of Western Australia and its concomitant conciliation boards
and of its successors created pursuant to later legislation this
Commission has the honour to be the direct successor.
It is fair to say that notwithstanding some procedural and
mechanical changes, the system is fundamentally the same
system as was then created.
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The Arbitration Court and the boards had predecessors in
various but similar shapes and forms in England, New Zealand and New South Wales in the 19th Century. What industrial
courts then did, and still do, I might add, has not been called
by the quaint contemporary name of alternative dispute resolution, a name in which arbitration and conciliation and kindred
processes rejoice in other areas where the wheels of conciliation and its close sibling, mediation, together with arbitration,
have only recently been invented, if I might say so without
disrespect.
It is, I think, of interest to recall that in his second reading
speech in the Legislative Assembly on the 17th day of September 1901, the then Minister for Labour, the Honourable
W.H. James, as he then was, expressed the raison d’être of the
Arbitration Court as follows—
“Now the law which establishes a Supreme Court or any
other court of justice does not establish those courts for
the purpose of guarding particular rights or limiting particular wrongs of individuals. The court is established in
the interests of justice to secure that these private disputes shall not be settled by might but that there shall be
some tribunal to which reference can be made to settle
disputes according to law and legal method.”
Even though those words reflected the particular events of
the day, they are general enough to move me to quote them
because the origin, history, purpose and nature of the predecessors to this Commission, and indeed of this Commission,
are sometimes forgotten.
I refer to those matters too, importantly and relevantly for
the purposes of this particular occasion, because Senior Commissioner Fielding has served as a member of this Commission
for more than one-fifth of the total span of the existence of the
system beginning with the Arbitration Court in 1900 and continuing till today with this Commission in the 21st Century.
The Senior Commissioner, as we know him, is a capable
and experienced lawyer. He has served the Commission, constituted in various ways using that capacity for a long period
of time and now goes to a well earned retirement. In his retirement he will no doubt spend a great deal of time continuing
to follow the East Perth Football team, which he has done
very loyally for more than 25 years, and also enjoying, as a
long-standing member of the Western Australian Cricket Association, test match and first-class but not one-day cricket.
On behalf of the Commission, and in this I include of course
the Registrar and the other officers of the Commission, I wish
the Senior Commissioner well in his retirement.
Chief Commissioner.
COLEMAN CC: Thank you, your Honour. I’d like to join
with the President in welcoming special guests, Mr Fielding’s
family, Mrs Susan Fielding, Mrs Felicity McKenzie, Miss
Catherine Fielding, Mr Len Fielding and Mrs Lex Fielding. I
also welcome Mr Kobelke, the Minister for Labour Relations,
and the other guests of the bar table, Mrs Edwardes, Mr Bob
King, Professor Lawson Savery and Professor Charles Mulvey.
In March 1981, when Gavin Fielding’s appointment to the
bench of the WA Industrial Relations Commission was announced the football season was about to commence. East
Perth had finished third in the WAFL in 1980, and prospects
looked good for 1981. The West Australian of the 27th of
April 1981 recorded that—
“Future meetings of the Minister of Labour’s Advisory
Committee will be boycotted by the TLC.”
This was in protest over Commissioner Fielding’s appointment to the bench of the WAIC. His appointment broke the
rotational convention of appointments to the Commission. The
newspaper article went on to report that—
“The assistant secretary of the Amalgamated Metal Workers and Shipwrights Union, Mr A.J. Marks, told the
meeting that he opposed the recommendation because
the TLC should not withdraw from the advisory committee simply because it opposed Mr Fielding’s appointment,
it should oppose the appointment and withdraw from the
committee in any case.”
It was always so with Mr Marks. It is of interest to note that
in 1981 East Perth finished fourth in the WAFL, and over the
following years when East Perth slowly slipped down the ladder—eighth in 1985—Commissioner Gavin Fielding and Mr
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A.J. Marks of the AMWSU became friends. Their friendship
was based on a mutual respect for each other and their support for East Perth. Indeed, Jack Marks repeatedly prevailed
on Commissioner Fielding to stand for election to the board
of the East Perth Football Club. You will understand why he
didn’t later.
Commissioner Fielding, as he then was, came to the Commission from the magistracy. He was not a member of the IR
club, and to this day proudly proclaims that he never has been.
But he has been a casual baggage handler for TAA at the cutting edge of industrial relations, and, indeed, I understand that
all bag-handlers are pretty casual. And he also had experience
as a union official. He was President of the Stipendiary Magistrates Association from 1980 until 1981.
Apart from his experience in industrial relations as a lawyer
and as a magistrate, Senior Commissioner Fielding was chairman of the West Australian Coal Industry Tribunal. He was
appointed to that office in 1980 before he came to the Commission, and has held that position for over 20 years, until
2001. Senior Commissioner Fielding is the longest serving
member of the Coal Industry Tribunal. And, again, prior to
his appointment to the Commission, indeed since 1979, the
Senior Commissioner was Chairman of the Railway Classification Board and Chairman of the Railway Appeal Board.
With the subsequent inclusion of constituent authorities
under the Industrial Relations Act the Senior Commissioner
has held appointments as Chairman of the Railway Appeal
Board, Chairman of the State School Teachers Tribunal, and
was the first Public Service Arbitrator appointed under the
Industrial Relations Act. He is the only member of the Commission to have been Chairman of all these constituent
authorities under the Act.
Working in the public sector, Senior Commissioner Fielding oversaw the introduction of broad-banding classifications
into the public service. That was in 1987. As Public Service
Arbitrator he dealt with some 1500 reclassification appeals.
He was also Chairman of the Hospital Salaried Officers Classification Review Committee and the arbitrator appointed to
determine salaries and classifications for administrative and
clerical staff at the University of Western Australia and
Murdoch University.
The classification structures established by Senior Commissioner Fielding from the mid-1980s through to the early 1990s
in the public service and public sector remain intact and continue to be the structure for career progression for public sector
officers.
In addition to his appointment as Public Service Arbitrator,
Commissioner Fielding, as he then was, was involved in industrial relations associated with major resource developments
in this state. In the 1980s these included the iron ore industry,
gold mining, and the LNG facility at the Burrup. He was involved in significant issues, including the Hamersley Iron 35
hour week case and the apprentices dispute at Newman, which
led to Commissioner Fielding’s motion to de-register unions
in the iron ore industry for disobeying his return to work order. In those days he also dealt with the healthcare industry
and aged care industries, police and emergency services, and
in his spare time manufacturing and service industries throughout the state.
In 1985 Senior Commissioner Fielding was prevailed upon
to draft regulations to the Act. These were subsequently
adopted and implemented by the Commission. Those regulations, with relatively minor amendments, continue to regulate
the Commission’s procedures today. From May 1994 until
November that year Commission Fielding was appointed Acting President of the Commission, and in August 1996 he was
appointed Senior Commissioner. In July 1998 he took up the
secondary appointment as Deputy President of the Australian
Industrial Relations Commission. Senior Commissioner Fielding continued to be involved in public sector, and his portfolio
responsibilities included police officers, medical officers,
health services and the mining industry. He oversaw the
registration and implementation of the hot briquette iron agreement in Port Hedland. In 1994/95 the Senior Commissioner
undertook a review of Western Australia’s labour relations
legislation for the State Government. The Fielding Report
continues to be widely referred to. In 1995 Senior Commissioner Fielding reviewed the salaries of judicial registrars for
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the Salaries and Allowances Tribunal, and in 1995/96 his expertise in the public sector was called upon by the government
when he reviewed the Public Sector Management Act of 1993.
Over the period of his tenure in the Commission one of
Senior Commissioner Fielding’s abiding interests in employment law has been in the unfair dismissal and contractual
entitlement area of the Commission’s jurisdiction. One of the
important cases determined by Senior Commissioner Fielding was that in which he rejected the Wongan Hills Doctrine
for unfair dismissals in favour of the Fair Go All Round Test.
This standard was subsequently endorsed in the Undercliffe
case.
Within the area of employment law Senior Commissioner
Fielding has particular interest in industrial relations in sport.
Eagles and Dockers, footballers and fitness coaches, Perth Heat
baseballers, Western Reds rugby players—for those with a
good memory, WAFL coaches and umpires, soccer players
and officials from all divisions have lined up in the Senior
Commissioner’s court. His interest and expertise in the law in
this field prompted an invitation from the West Australian
Sports Foundation to address sports administrators on industrial relations in sport. This was in 2000.
In the paper presented to the Foundation Senior Commissioner Fielding traversed the range of legislation that sits on
top of the common law and impinges upon the range of personnel involved in sports clubs and associations, from the elite
level of sport to local community groups. It includes players,
officials, umpires, and anyone else who is paid or is otherwise
rewarded for activities in the club.
Just quickly, the state and commonwealth statutory
enactments reviewed by Senior Commissioner Fielding included the Industrial Relations Act, the Workplace Relations
Act, the Minimum Conditions of Employment Act, the
Workplace Agreements Act, the Long Service Leave Act, the
Workers Compensation and Rehabilitation Act, the Occupational Health and Safety Act, the Equal Opportunity Act, the
Sexual Discrimination Act, the Racial Discrimination Act, the
Disability Discrimination Act, the Equal Opportunity for
Women in the Workplace Act, and the Human Rights and Equal
Opportunity Commission Act, the Superannuation Guarantee
Act, and Corporation Law. At the conclusion of Senior Commissioner’s address to the foundation four club secretary’s
were treated for shock, and at last count 15 sporting administrators are still receiving counselling.
I cannot adequately cover all of the facets of the Senior
Commissioner’s career in a short time. There is his commitment to teaching at the University of Western Australia as an
honorary visiting research associate during his long service
leave in 1991, his visiting lectureship in industrial advocacy
in the Department of Organisation and Labour Studies in the
Faculty of Arts, Economics and Law at UWA from 1992 until
the present.
The Senior Commissioner has been a member of the Standing Committee on Labour Law of Law Asia from 1992. He
has presented numerous papers to the Law Society, the University Summer School, Law Asia and associations in Western
Australia. He has undertaken study tours in the USA and UK.
Senior Commissioner Fielding has checked manuscripts of
the 1991 and 1995 editions of the West Australian Industrial
Relations textbook for Marcelle Brown, and the manuscript
of a textbook, Outline of Employment Law by Wallace Bruce,
1994.
The Senior Commissioner’s work in the community includes
membership of the council of Parkerville Children’s Homes
since 1988. He has been a member of the board of the Corp of
Commissioners since 1996, and the board of the Multiple
Sclerosis Society since 1997. Apart from his duties as Public
Service Arbitrator, his industries and responsibilities in determining an endless supply of unfair dismissal claims, the Senior
Commissioner has sat as a member of the Full Bench of the
Commission, and as a member of the Commission in Court
Session. He has been involved in significant stage wage cases
and test cases in the Commission over 20 years.
I know his misgivings about a centralised wage fixing system, imposed as it is under the constraints of section 51 of the
Act. He has seen the evolution from regulation to deregulation, from a highly centralised wages fixing system to a focus
on enterprise bargaining. In all of this he has played an
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important role. Over two decades Senior Commission Gavin
Fielding has made a significant and enduring contribution to
industrial relations in this state. His intellectual rigour, his
legal knowledge and the discipline with which he has discharged his commission have been the hallmarks of a
distinguished career.
As a member of the Commission he has, to borrow several
football cliches, always presented himself at the front of the
pack, and has gone in and got the hard ball. He has been generous in his willingness to discuss issues and to assist
colleagues with insight gained from his experience. I know it
hasn’t always been easy. There’s been these early morning
sittings. The Senior Commissioner really doesn’t hit his straps
until about 11 am. He peaks at about 11 pm. Fortunately he
hasn’t been successful in rearranging hearing times to match
his biorhythm.
If I may be so bold as to venture, there are two important
things in Gavin’s life: his family and his work, and, importantly, in that order. You couldn’t work with Gavin for more
than 15 years without appreciating the love and respect he has
for his wife, Sue, and their three daughters, Penny, Felicity
and Catherine, and how that is reciprocated. All who have
worked with Gavin know the respect he commands. That is
from those who have appeared before him and those he has
worked with.
Equally, the dedication, intellect and discipline he has
brought to the Commission reflects the passion he has had for
his work. In speaking of passion, the facet of his life that occupies the other hours is football. During his tenure in the
Commission Gavin has been able to achieve premierships for
the Eagles in 92 and 94, and in the year 2000, after being one
of the very few people who have weathered the winter winds
at East Perth, and as far afield as Bunbury, he saw East Perth
win a premiership. I suspect that he waited for that to happen
before he considered his retirement.
Finally, Gavin, on behalf of your colleagues, and for myself, thank you for your support and assistance, and, most
importantly, for your friendship. Thank you.
PRESIDENT: The Minister.
THE HON J KOBELKE: Thank you, your Honours. American essayist and author E.B. White said—
“There is nothing more likely to start a disagreement
among people and countries than an agreement.”
As Senior Commissioner of the Industrial Relations Commission, Commissioner Fielding, I suppose, has from time to
time seen similar faces before him who have recently come to
an agreement and then returning with an appeal to your judgment because they had then fallen into dissent. I hope in your
reflection upon your years in the Commission that you find
that there has been much in your work that has been agreed
to, complied with, and accepted with good grace by all parties
involved. I know at times that that has not always been the
case.
I recall your appointment broke with convention and was
greeted with boycott by the Trades & Labour Council. At the
end of the day I think that was more to do with who appointed
you rather than your abilities as a Commissioner. Thank you
for your contribution to the Commission over the past 20 years.
Some of your time has been taken with works outside the
Industrial Relations Commission arena, including inquiries
into the Public Sector Management Act, soccer, and the trotting industry, to name but a few. Imparting your knowledge in
the industrial field through the advocacy courses at the University of Western Australia has also been of great value to
not only those participating, but to the improvement of our IR
system.
I have already stated publicly, and I do so again, that your
keen mind has produced many influential papers in the industrial relations field. I was particularly impressed with the depth
of your major review of the industrial relations system
published in 1985. This I know prompted a new look by
stakeholders at many aspects of the state’s labour relations
system. Your detailed analysis, breadth of vision, and unrivalled experience, led to an invaluable 500 page report and
236 recommendations. It must have been frustrating for you,
given the amount of work you put into it, that it did not result
in a single major change being made by the former
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government. This government is intending to make more comprehensive use of your recommendations for reform of the
labour relations system in Western Australia, and to be quite
honest, whilst we are at some unanimity with respect to our
support for East Perth, I personally would differ with some of
the particular recommendations, which doesn’t reflect from
the real value of that work.
In closing, could I wish you every enjoyment in your retirement years, and thank you once again for your commitment
and contribution to industrial relations in Western Australia.
PRESIDENT: Thank you, Minister. Mr Radisich.
MR RADISICH: Thank you, your Honour. As you have
noted earlier, your Honour, I appear on behalf of public sector
employers, and I wish to make a short statement of appreciation to mark the retirement of Senior Commissioner Fielding.
As the Acting Chief Executive of the Department of Productivity and Labour Relations, I have certainly appreciated the
contribution the Senior Commissioner has made to the management of labour relations in the public sector over the years.
Public sector employers have asked me to offer their thanks
and gratitude in respect of what must have been the many
conciliation proceedings lasting over many hours where you
have been required to exercise patience and wisdom in leading employers and employer’s representatives, for that matter,
to solutions to various problems before you, and of course,
Senior Commissioner, those thanks extend to the many arbitrated decisions which you’ve handed down over the years.
In respect of the manner in which you’ve conducted the
proceedings before you, your high standards and the authority that you’ve exercised in those matters have been noted by
the parties over the years, and also in respect of matters external to the Commission in which you’ve been involved in
relation to labour relations and public sector management, you
have commanded the greatest of respect from the parties who
were directly involved, and also in respect of the persons who
have observed those matters.
As already stated and noted, Senior Commissioner, you have
presided during a period of what has been major change to
the labour relations system over many years, and we have heard
from the Honourable Minister that, in effect, you leave on the
eve of what will be another significant change to the labour
relations system. This is a short statement, Senior Commissioner, and it is public sector employers’ view and expression
that with your vast experience and knowledge and expertise
the system will be at a loss after your departure. On behalf of
public sector employers I thank you again for your assistance
over the years, and your contribution, and we wish you well
in your retirement. That completes my short submission.
PRESIDENT: Thank you, Mr Radisich. Mr McCarthy.
MR McCARTHY: If it please the Commission and especially Senior Commissioner Fielding, occasions like this I often
wonder and ponder about the seating arrangements at the
bench, but it’s at the bar table today I respect on, and must
compliment the people who arranged the seating, keeping the
unions as far away from the government as is possible, and
CCI right in the middle, as always, reflecting balance.
I have prepared some notes, Mr Senior Commissioner, because I did appear on one occasion before you where I was a
little ill prepared. I vowed after that occasion that would never
happen again. It was Samuel Johnson, the English author, who
said, “Integrity without knowledge is weak and useless, and
knowledge without integrity is dangerous and dreadful”. Mr
Senior Commissioner, the attributes of integrity and knowledge are the two that most readily come to mind as those that
fit the characteristics of your tenure in this Commission, and
those attributes and qualities have in turn had an impact on
the advocates that have appeared before you.
It is longstanding and common knowledge that if one were
to appear before you then you had better be prepared, because
if you weren’t that would be exposed; and that is as it should
be. The manner in which you have conducted matters before
you has had a number of effects. It has meant that the advocates appearing before you have been fully prepared, and they,
in turn, are then more likely to represent their members and
their clients better. It has meant that the Commission as an
institution has had to be treated with respect. It has meant that
if one was not prepared, that the Commission has not put
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itself in the role of the parties or one of them and, in a sense,
played the role of those parties or one of them; and that should
be avoided.
However, advocates and budding advocates not only had
expectations of them in your courtroom, they also had help
and assistance. You have been—and I hope continue to be—
very generous with your time in lecturing, providing lectures,
providing insights, and helping students and others as to how
to approach advocacy, with a view as to what the expectations
of them were when they appeared as advocates. At CCI you
have been a frequent lecturer for the various courses we have
run for employers, and for our own staff, and I know you
were a frequent contributor to similar training and educational
roles at tertiary institutions, professional bodies such as the
Law Society and others, and you have been a healthy contributor to journals and various conventions.
Yesterday I—or last night—managed to extract, in fact, some
notes from one of the courses you ran at CCI back in 1990,
and for some of our advocates. I will just remind you of the
sixth area of that course. It was failings of advocates—
“1. They are often ill-prepared.”
“2. Their material may not always support their case.”
“3. Cases to which they often refer have often been overturned.”
“4. Repetition and labouring on a particular point is not
well received.
“5. Advocates may interrupt as a matter of tactics, but
be careful how you do it, and always bear in mind
that you should keep the Commissioner on side.”
Another attribute, Mr Senior Commissioner, has been the
non-interventionist approach that you have taken to industrial
relations employer relations. Too many times I am sure you
have seen employees and their representatives, and employers and their representatives, trying to use the Commission to
manage affairs when they should be managing them themselves. You have consistently and continually pressured parties
to take responsibilities for their own affairs and managing their
own affairs.
In the workers compensation jurisdiction actuaries often
refer, and frequently refer, to the term “Erosion” for the eventual ineffectiveness of legislative measures aimed at particular
objectives. They believe that whilst initially legislative measures may be effective, over time the practices of the parties
and the institutions undermines those initial intents to the point
where often they become ineffective, and sometimes quite
contrary to the initial intent.
In the industrial relations jurisdiction there can be a similar
sort of erosion, not necessarily of the legislative kind but of
the way in which employers and employees behave and treat
each other. The Commission, the way it operates, and the respect with which it is held has immense influence over those
behaviours. That influence relies not so much on the legislation that the Commission’s jurisdiction is based but with the
respect with which the Commission is held.
And the respect with which that is held relies on the behaviours of those in it. The behaviour of the Commission is as
important as the exercise of the jurisdiction. In our view it
needs to be fair, expeditious, non-interventionist, and rational.
But more than that, it needs to apply those qualities in a disciplined way, and should expect to be treated in just as disciplined
a way. That is not to say, sir, that the Commission needs or is
perfect. As you yourself quoted in one of your papers, and
quoting Lord Justice Donaldson referring to a comparable UK
law—
“He said in this field simplicity and the speed with which
it should go with it is absolutely vital and far more important that perfection.”
The matters you have been involved in have always been
dealt with expeditiously and the explanations, reasons and
decisions underpinning them have never been difficult to understand. In our view, the way in which you have conducted
your commissionership has been one of integrity, knowledge,
fairness and non-interventionist.
Another attribute, sir, is an attribute some in other areas and
other jurisdictions particularly, have been ones of attempting
to create the law rather than applying the law. An attribute of
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your commissionership has been the fact that the law has been
applied regardless of whether you yourself may have agreed
with the law or not, and one never knew what your views of
what the law should be. In some cases I believe you may not
have agreed with the legislation and all that it should have
been, but that did not mean that you became creative in undermining the intent of the law. It was applied for what it was,
not what you thought it should be.
The role of the arbitrator is not to create the law, but rather
apply it, and that is the way that you have applied your
commissionership. That is undoubtedly why, sir, there is very
scant evidence, indeed, some of those attributes that you have
applied have any appeal history against your decision.
The Minister mentioned the Fielding Review, and I can’t let
this occasion pass without also mentioning it and that review
that was undertaken in 1995. It is somewhat coincidental that
the only other similar review was conducted by another Senior Commissioner, later Chief Commissioner, Eric Kelly. Your
review was not only appropriate for the time, but following
reasonably closely upon the operation of the workplace agreements legislation, but it is also, and I am pleased to hear that
the government recognised, just as relevant for today.
At the risk of being somewhat political, I would mention
that our expectation of the legislative programme for the mid1990s was first the establishment of the workplace agreements
legislation, followed by a review of the Industrial Relations
Act, a review that you undertook, and then the implementation of that review’s recommendations that were supported
by the government. This expectation was quite realistic, and
the review you undertook had terms of it specifically excluding some of those more political questions of whether
arbitration should be compulsory or not.
Mr Senior Commissioner, some months ago I welcomed
two new members of the Commission, also sitting at the extremities of the bench, and at that time I said I hoped they
would display the attributes of knowledge and professional
skill, industry and hard work, impartiality, communication
skills, and to that today I would add that of integrity. It is our
view you yourself have applied all of those necessary qualities without deviation during your commissionership. Sir, we
wish you well, and can I leave you with this one parting quote
from Oscar Wilde that I hope that you apply, that is that—
“Work is the refuge of people who have nothing better to
do.”
PRESIDENT: Yes. Thank you, Mr McCarthy. Mr Flood.
MR FLOOD: Thank you, sir. Senior Commissioner, it gives
me great pleasure, both personally on behalf of the staff of
AMMA, and on behalf of the resources sector in Western
Australia generally, to say a few words today. As had been
alluded to already by the Chief Commissioner, your role in
the resource sector in Western Australia has been immense. It
has been of enormous value, and it has led to the success in no
small part of the resource sector today, and thereby the state
of Western Australia. So, on behalf of our sector we thank
you enormously for the efforts and time and the contribution
you have provided to our industry and leading us forward.
Sir, when you commenced with this Commission there was
a welcoming address, at which it was recognised that you
brought legal expertise to this Commission. That, I think, has
been evidenced in the 20-odd years that you have been with
the Commission, but, more importantly from my point of view
and from a practitioner’s point of view, you also brought with
you practical and commonsense that was applied with the law
that was to be applied in this Commission.
As has already been referenced by Mr McCarthy, the application of the law by yourself, the common and practical sense,
is evidenced in the record of your decisions withstanding appeal, both from a legal point of view and based on merit, and
I personally congratulate you on the record you hold. From
an advocate point of view, reference has also been made in
terms of the need to be prepared in presenting before yourself. I certainly endorse that, but I would equally add that the
role you have provided in undertaking both conciliation and
arbitration proceedings in this Commission has not only required advocates to come prepared before you, but has also
assisted advocates in learning the process of advocacy, because not only have you been tolerant but, most importantly,
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you have been forgiving to advocates that at times may not
have been up to expectation.
Sir, with those brief words, I would like to again thank you
very sincerely on behalf of the resource sector for the contribution you have made to industrial relations within Western
Australia, and, importantly, to the state of Western Australia.
In your retirement I wish yourself and your family all the very
best and I hope this is not the last we see of you in this forum.
PRESIDENT: Thank you, Mr Flood. Mr Cooke.
MR COOKE: Thank you, your Honour. Senior Commissioner, it’s a great pleasure to be here today. As is often the
case in this place your best submissions are usually put by
others, and I too was going to refer to the West Australian
report from the 27th of April 1981. If it’s any relief to you, I
thank the Chief Commissioner for stealing my lines in that
regard. But if it’s any relief to you, having been ensnared in
consultative forums for much of my life, I actually read between the lines and think that the chewy spit and the excuse of
your appointment was probably taken to get the TLC out of
the consultative forum that was, in their view, not serving much
purpose at that point.
So the controversy of your appointment I will allude to in a
little while, because there was some forgiveness in the final
position adopted by the Trades & Labour Council, but you
would understand, Mr Senior Commissioner, that mine is a
mixed brief. It’s usual for me to appear with a mixed brief in
my job. On the one hand I’m here to thank you for your distinguished service and wish you well for the future, and on
the other hand I’m here to make sure you really are going.
Senior Commissioner, in all the circumstances—you hear it
first from me—there was a great deal of speculation abounding about your future, as there is about mine at the moment,
and one of those speculations was that you were heading for
an appointment to the Salaries and Allowances Tribunal, and
I wouldn’t want you to hear it from anyone but me, when
someone asked me what did I think of that, my response was
to say, “That would be excellent. If he’s going to be in control
of wages and conditions let them be those of politicians and
judges.”
But at the end of the day I can only mirror the comments
that have been made by Mr McCarthy in terms of your distinguished service and your excellent contribution, not just in
this place, but in the community. I have come across you at
the University of Western Australia. I know the value of what
you do. I know that you are a willing contributor to our community. You have never been, in any of your walks in life, a
passenger, and I thank you for that. I do make the observation
that in the welcome to you that I will quote in a little while,
from April of 91, there was reference to Don Court being appointed as Senior Commissioner at the same occasion, and
Peter Cooke, no relation, then secretary of the Trades & Labour Council, observed that he first appeared before Don Court.
Well, my first appearance in this place was before you in 1983.
It was a messy, local, community organisation, communitybased, where there had been a horrible fall-out, personalities
mixed and someone had got the sack and I was there on an
unfair dismissal.
Somewhat prophetically, the employer was represented by
Dr Nicholas Blain, who I went on to meet in other walks in
life, but on that occasion I committed a number of the sins of
bad advocates, that Brendan has pointed out today, and you
were absolutely bloody merciless. I will differ in one comment that has been made today. I think Mr Flood referred to
you as being forgiving. It is either necessary for me to disagree with that comment, or to accept that I just caught you on
a bad day.
In the end you actually gave me a back-handed compliment,
because of course what I did in the Commission that day was
not the job of an advocate, but of someone seeking a resolution to a dispute, so I mercilessly used the court in various
ways with various adjournments, to guilt, cajole, and to seek
compromise, and in the end you were good enough from the
bench to point out that the final struck as “well in excess” of
anything that you would have been able to award from the
bench. So I was able to look sideways at Mr Blaine and say,
“Well, there you go. We got a result,” and at the end of the day
that was part of my early education about my future role
in the Commission and elsewhere in industrial relations,
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remembering of course in those days my primary role was in
workers compensation.
So thank you, Mr Senior Commissioner. I take the opportunity to mirror the comments, particularly of Brendan McCarthy
in terms of your integrity, your deep knowledge and understanding, and your excellent contribution over many years. I
also take the opportunity to do something that should be done
from the bar table, which is to thank your family for their
support, and for the love they have offered you, which has no
doubt enabled you to grow in stature and to assume the role
that you have performed with distinction since 1981. So I will
quote from the welcome and just point this out to you. It says
on page 3—- this is Peter Cooke speaking on the 3rd of April
1981—
“Turning now to Commissioner Fielding—-”
I can imagine how he said that.
“- - sir, some controversy occurred when your appointment was announced. The trade union movement has great
respect for the office of Commissioner, and in dealing
with you in your former brief appointment as chairman
of the Collie Coal Tribunal, there developed a respect for
you in regard to your capabilities. I am sure in the discharge of your duties you will receive the honour and
respect which is your due from the unions that appear
before you, not because it is proper form, but because it
is felt and meant.
“On behalf of the union, for whom I am now spokesman,
I welcome you and wish you well in your career - -” and
these are the pertinent words “- - in this, at times arduous, at all times perverse, but at all times very practical
field.”
Thank you, Senior Commissioner, and every best wish for
the future from the trade union movement in Western Australia.
PRESIDENT: Thank you, Mr Cooke. The Senior Commissioner.
FIELDING SC: Just to say that I am grateful for the very
kind remarks that you have all made this morning is to understate my feelings. I am indeed greatly moved, or deeply moved,
by the extent of your kind remarks and I thank those of you at
the bar table for taking the trouble to come and convey your
sentiments in such a public way. Mr Minister, in particular I
wish to thank you. In the lead-up to my retirement you have
been nothing but extremely courteous and I wish to publicly
acknowledge that, and of course in saying that I don’t wish to
sound patronising, but it’s something that I think should be
put on the public record, given the rumours that regrettably
seem to pervade the field of industrial relations about my departure.
I recently had cause to read a report prepared by a senior
member of the legal profession for the New South Wales Government regarding the racing industry, and in that report he
suggested, and I quote—
“Few people can contribute to any governing body or
indeed do any job for as long as 10 years and remain
undimmed in capacity and enthusiasm at the end of that
period.”
In short, that sums up the position in which I find myself
now, and, in essence, is the reason for my departure from the
Commission. Whilst some people might question his 10 year
time-frame, in my case I’m certain that 20 years is the limit.
As you have all said in one form or another, much has
changed since I first came to the Commission. When I first
came to the Commission all those years ago, we actually dealt
with a whole range of industrial matters that are defined in
section 7. Now, as those of you, or most of you in this room
will appreciate, and those on the Bench appreciate very solidly, all that we seem to do is a very few of the matters that
appear in the definition of section 7. Our work is more and
more being the discharge or the attempt at shortening an ever
increasing line of unfair dismissal claims, and I think it’s better that someone with a sharper intellect than mine and with
more patience take my place to help shorten that queue.
I’ve been here long enough as Senior Commissioner to have
dealt with almost all of the industries which fall within the
jurisdiction of the Commission, and I realise that I have finally arrived when after 19 years the Chief Commissioner
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finally allowed me to deal with the diamond mining industry.
Having finally got to deal with the last industry, I was then
satisfied that I had served my apprenticeship and so it was
time to move on, and hence it was in November or thereabouts that I informed the previous Minister, who I am pleased
to see here, that I did wish to move on, and that time has now
arrived.
A great proportion of my time has been involved with industrial matters in the iron ore industry and in the public sector
as the public service arbitrator. When I came to the Commission, as Mr Cooke’s quotes suggest, I knew nothing about
those industries, indeed about any other industry really, except perhaps petty crime, which I didn’t commit, and I probably
still don’t know much about those industries, but to the extent
that it’s possible to find any enjoyment in resolving industrial
matters in the form in which they at least come to this place, I
enjoyed very much my work as public service arbitrator and,
to some extent, that travel excluded, the iron ore industry.
In the early days I think the new chums in the Commission
were given the iron ore industry because there was so much
travel to the North-West and after a while, as I am sure my
previous associates would agree, it got rather monotonous, to
say the least.
But I must say that of all the work that I had done I have
derived the most satisfaction from my extracurricular activity
in the coal industry. When I first came to the coal industry, to
say that I was shocked at the work practices, would be a gross
understatement.
My first case involved a demarcation dispute between the
Metal Workers Union and the Coal Miners Union, and Jack
Marks was the advocate for the Metal Workers Union. It used
to be the practice for the chairman of the Coal Tribunal to go
down the night before. I think they used to drink themselves
silly at the bar and then go out and catch under-sized marron
at the Wellington Dam, and when I refused to have a drink
with Jack Marks and the group, I think that he found that he
was dealing with a different individual but, nonetheless, that,
I might say, was the first shock, but nonetheless, over the years,
I came to develop a soft spot for the coal industry and I think
it’s worth mentioning, as I did earlier in the week, that there
have been dramatic changes in work practices for the better.
I would like to place on record my recognition that the employees in that industry have made dramatic changes at the
cost of many, many jobs for which they seem to get little public credit.
I shan’t detain you any longer because I think a cup of tea is
not far off, but in closing I would like to pay tribute to some
of those who have done much to assist me in my role as a
member of the Commission over all these years. Those who
have had dealings with the Commission know how important
it is to have good chamber staff, and in that regard I have been
very fortunate, and I wish to make special mention to just
some of those.
The first person I wish to mention is Mrs Janice Bailey. She
was my first associate. She survived, despite the antiquated
system of typing endless draft decisions without a word processor and she did so, I think without complaint, and I have
always suspected that she probably disagreed with more of
the decisions than she agreed with, but she never ever let on,
and her interest in industrial relations, which surprisingly continues to this day, made up for my lack of knowledge of
industrial relations at that time.
The next person I wish to mention is Mrs Jennifer WesgarthTaylor who was Jenny Carman, as I knew her. Her command
of the written word and, I might say, her autocratic nature,
was at the time a great asset.
The next person I wish to mention is Mrs Caroline Ellison,
as she now is. She came to me as Miss Caroline Eftos, I think.
She was the longest serving of my associates. Her organisation skills, her cheerful and somewhat loquacious disposition,
coupled with her devotion to duty, enabled us to get through a
great deal of work with a minimum of fuss. She assisted me
greatly in the preparation of what has been referred to this
morning as the “Fielding Report”. Her devotion to duty is
perhaps best exemplified by her refusal to give up work midway through that review, despite medical advice to the contrary
and, I suspect, advice from her husband to the contrary. She
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was anxious—and I am sure she won’t mind me saying, if she
can I’ll give her permission to interject—she was anxious to
have children as a newly married lady but, as I understand it,
the stresses and strains of her job didn’t make that easy but
nonetheless she put her work first, and I am most grateful to
her for that.
I wish also to make mention of Miss Cheryl Harris who was
the last of my long-serving associates and perhaps the most
difficult to get on with. Nonetheless, she was very efficient
and, in the final analysis, supportive of me through what were,
at some times, difficult times. She did much to help prepare
the report into the review of the Coal Industry Tribunal Act
and, more importantly, into the Soccer Review, and she came
to the rescue when we were preparing the report for the
Wanneroo—- the Local Government Inquiry. The typist we
had for that matter went to water when the pressure came on
and Cheryl came in to help us out.
I should also mention Mrs Anne Ewing who was my chambers liaison officer for 13 years and who has not had good
health of recent times but she was a loyal assistant throughout
those many, many years and, indeed, some might say that if
anybody can work for me for 13 years, then there’s something special about them.
Finally, I wish to publicly thank Mandy Appelbee who, despite recent comings and goings in my chambers, has remained
loyal to the end and she is left with the unenviable task of
disposing of a collection of 20 years’ supply of redundant
papers and bench books which my wife insists should be
dumped rather than brought home.
Of course I don’t overlook the Registrar and his staff. The
President has referred to him and the staff and for that I am
grateful. I’m of the view that the Registrar does a difficult job
well and I wish to thank him and the staff for whom he is
responsible.
It is traditional on this occasion to make mention of one’s
family and I agree with Mr Cooke that some mention should
be made on this occasion of them. My wife, Sue, has been a
wonderful resource for sane second opinions. I now own up
to, from time to time, asking her opinion as to what I should
do before I handed down judgments but I always of course
left the final decision to myself, but she always offers sane
advice and for that I am most grateful. She has been supportive of me throughout something like 30 - - I can’t remember
whether it’s 33 or 37 years, but as one gets senile the numbers
mean nothing.
Our three children have likewise been supportive, although
I must say not to the same degree. I often complained to them
and to Sue about having to listen to unsustainable propositions and incomprehensible arguments—and I hasten to say
that it was often the case—and by 6 or 7 o’clock when I got
home I had to take it out on somebody. I didn’t realise that I
took it out on the advocates as much as I seem to have. In any
event, my complaints at home were usually met with a simple
retort from my children, that that’s what I was paid for.
In any event, looking at the time, I think that I’ve said enough.
Mr President, I think there’s nothing more I can usefully add.
I thank you for what you have said this morning and I wish to
thank my other colleagues, especially the Chief Commissioner,
I wish to thank you. I’ve enjoyed working with you. I think,
as all of my colleagues know, we haven’t always agreed but
I’m happy to say that we’ve agreed more often than we have
disagreed, and I thank you for the support that you have given
and for your remarks this morning. I think, on that basis, Mr
President, I’m ready to take my leave.
PRESIDENT: Thank you, Mr Senior Commissioner. That
concludes these proceedings and we will stand adjourned.
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Result
Representation
Applicant
Respondent

New Award
Mr T Caccamo as agent
Mr D Hicks on behalf of the AFMEPKIU
Mr M Llewellyn on behalf of the AWU
and as agent on behalf of the CEPU

_______________________________________________________________________________

Order.
HAVING heard Mr T Caccamo as agent on behalf of the applicant and Mr D Hicks on behalf of the Automotive, Food,
Metals, Engineering, Printing and Kindred Industries Union
of Workers, Western Australian Branch and Mr M Llewellyn
on behalf of the Australian Workers’ Union, West Australian
Branch, Industrial Union of Workers and as agent on behalf
of the Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch
and by consent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, being
satisfied that its terms are not contrary to any General Order
or any principle formulated as a result of General Order proceedings under section 51 of the Industrial Relations Act, 1979,
hereby—
(1) MAKES an award to be known as the Kalgoorlie
Consolidated Gold Mines Award 2001 in terms of
the schedule hereto with effect on and from 31 May
2001.
(2) ORDERS that the Kalgoorlie Consolidated Gold
Mines Award 2000 (A1 of 2000) be and is hereby
cancelled.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.

Schedule.
1.—TITLE
This award shall be known as the Kalgoorlie Consolidated
Gold Mines Award 2001.
1.
2.
3.
4.
5.
6.
7.

2.—ARRANGEMENT
Title
Arrangement
Term
Area and Scope
Parties Bound
Aims of Award
Principles of Award

8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
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Contract of Employment
Payment by Results including Piece Work
Employee Earnings
Apprentices
Definitions
Hours of Work
Overtime
Shift Work
Payment of Wages
Leave
Public Holidays
Work Conditions
Redundancy
Consultation Arrangements
Employee Relations Practices
Training
Appendix—Skills and Training Code of Practice

3.—TERM
This award shall operate from April 1, 2001 and remain in
effect until 31 March 2002.
During the term of this award, the parties shall meet to review progress in productivity improvements in the operations
of KCGM.
Where productivity improvements have occurred and have
been appropriately rewarded by payment to employees through
payment by results schemes, or piecerates, by agreement State
Wage Decision monetary increases will be absorbed by the
payment of such schemes.
Where productivity improvements occur, and there has been
no appropriate payments for these, the parties shall review the
award rates and payments.
When the parties agree that no productivity improvements
have occurred, there shall be no increase to the rates and payments contained in the award.
4.—AREA AND SCOPE
This award shall apply to the operations of Kalgoorlie Consolidated Gold Mines Pty Ltd (KCGM) and to employees of
the Company covered in the classifications of this award engaged on work in or in connection with or incidental to the
mining and processing of gold ores.
This award replaces the Kalgoorlie Consolidated Gold Mines
Award 2000.
5.—PARTIES BOUND
This award applies to employees eligible to be members of
the Australian Workers’ Union, West Australian Branch, Industrial Union of Workers, the Automotive, Food, Metals,
Engineering, Printing and Kindred Industries, Union of Workers, Western Australian Branch and the Communications,
Electrical, Electronic, Energy, Information, Postal, Plumbing
and Allied Workers Union of Australia, Engineering and Electrical Division, WA Branch, who are employed by Kalgoorlie
Consolidated Gold Mines Pty Ltd in the classifications specified in this award, and to the signatory unions and Kalgoorlie
Consolidated Gold Mines Pty Ltd.
6.—AIMS OF AWARD
The goal of the parties is to develop and operate a world
class gold mining operation which is safe, efficient and profitable.
To achieve these aims, all parties must be kept informed,
given appropriate support, acquire skills, experience job satisfaction and be recognised and rewarded in the workplace to
contribute effectively and efficiently for the benefit of the
Company.
Relevant aims are—
(1) Effective communication throughout KCGM of
plans and performance.
(2) Greater participation of employees in achieving
shared objectives.
(3) Complete flexibility of employees performing any
duties within their training or competence which
enhance efficiency.
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(4) The parties actively exercising their respective duties of care in the workplace.
(5) Enhancement of employee performance and skill acquisition.
(6) An ongoing pursuit of improved performance.
7.—PRINCIPLES OF AWARD
The following principles will govern the relationship between the parties in their joint management of the aims of this
award.
(1) The parties accept and acknowledge each others structures and responsibilities which exist within the Company.
(2) Parties commit to creating a safer workplace and a more
competitive Company in an international market place.
(3) The parties will promote the development of trust and
motivation within the Company.
(4) Honesty, mutual respect and a business like behaviour
will prevail at all times. Issues are to be resolved through consultation and communication and the parties will strive to avoid
disruption to the continuity of operations.
(5) Every employee will be treated fairly and equitably in
an environment that fosters communication, involvement and
team work.
(6) A free exchange of ideas and relevant information will
prevail at all times.
(7) There will be opportunity for involvement through the
appropriate structures in all matters which directly effect employees.
(8) All tasks are to be undertaken without demarcation or
restrictions on individuals or jobs provided that employees
are working within their skill and competence in accordance
with the classification structure definitions.
(9) Provide training and development to employees to
broaden their skills, realise their potential and meet the needs
of a safe and efficient operation.
8.—CONTRACT OF EMPLOYMENT
(1) The contract of employment shall be weekly for all employees except those employed on a casual basis in which
case the contract shall be by the hour.
(2) Notice of Termination by Employer
(a) In order to terminate the employment of an employee
the employer shall give to the employee the following notice—
Period of Continuous Service
Period of Notice
1 year or less
1 week
1 year and up to the completion
of 3 years
2 weeks
3 years and up to the completion
of 5 years
3 weeks
5 years and over
4 weeks
The period of notice is increased by one week if the employee is over 45 years of age and has completed at least 2
years continuous service with the employer.
(b) Payment in lieu of the notice prescribed in paragraph (a)
hereof shall be made if the appropriate notice period is not
given. Provided that by mutual agreement, employment may
be terminated by a lesser period of notice than specified or by
part payment of such lesser notice as agreed in lieu thereof.
In calculating any payment in lieu of notice the wages an
employee would have received in respect of the rostered hours
the employee would have worked during the period of notice
had the employment not been terminated, will be used.
(c) The period of notice in this subclause shall not apply in
the case of dismissal for conduct that justifies instant dismissal,
including malingering, inefficiency or neglect of duty in which
case wages shall be paid up to the time of the dismissal only,
or in the case of casual employees, apprentices, or employees
engaged for a specific period of time or for a specific task or
tasks.
(3) The notice of termination required to be given by an
employee shall be the same as that required of the employer,
except that there shall be no additional notice based on the
age of the employee concerned.
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If an employee fails to give notice the employer shall have
the right to withhold monies due to the employee with a maximum amount equal to that which an employee would have
received in respect of the rostered hours the employee would
have worked during the period of notice had the employment
not been terminated.
(4) It is a condition of employment that employees perform
such work as the Company requires from time to time and on
the days and during the hours usually worked by the employee.
Employees will perform all work within their skill, competence and training in accordance with the classification
structure definitions and shift rosters as agreed by the parties.
(5) Employees will work reasonable overtime as required
by the Company in addition to the rostered hours of duty.
(6) A continuous shift employee not relieved as scheduled
at the end of a shift shall continue to work until relieved or
otherwise authorised by the Company to finish work provided
that the employee will not be required to work unreasonable
overtime.
(7) The parties shall comply at all times with Clause 22—
Employee Relations Practices of this award.
(8) Except as provided by the authorised leave provisions
of this award, an employee not attending for duty will not be
paid for the time of any unauthorised absence.
(9) An employee absent from work for four (4) consecutive
rostered working days, without notification to, or approval
of, the Company shall be deemed to have abandoned their
employment, and the contract of employment is deemed to
have been terminated for neglect of duty from the start of the
unauthorised absence.
(10) The Company may deduct payment for any day an
employee cannot be usefully employed arising out of any cessation of operations, either wholly or partially due to industrial
disputes, including any strike, ban or limitation or arising out
of any cause outside the control of the Company.
The Company will make efforts to find alternative work for
any employee so affected, or allow Personal Leave.
Provided the Company has not notified an employee during
the preceding rostered work period or day that the employee
cannot be usefully employed and the employee does report
for duty, then the employee shall be paid for a full shift except
where—
(a) the employee has been dismissed in accordance with
this award; or
(b) circumstances arise which are beyond the control of
the Company.
(11) The Company has the right to suspend an employee
without pay as a disciplinary measure in accordance with paragraph (b) of subclause (3) of Clause 22—Employee Relations
Practices of this award.
(12) Employees may be engaged in any of the following
ways—
(a) Full time: to work on a regular rostered basis for
either an average of 37.5 hours per week, 42 hours
per week or 56 hours per week for Mt Charlotte
employees, an average of 42 hours per week for continuous shift employees or an average of 40 hours
per week for all other employees (excluding overtime).
(b) Part time: to work on a regular basis for less hours
than those worked by a full time employee.
(c) Temporary: to work on a full-time or part-time basis
for a limited or specified period of employment.
(d) Casual—
A casual employee is a person engaged for
short term and irregular work and shall be paid
as such.
An employee engaged as a casual in any of
the employee classifications set out in Clause
10.- Employee Earnings of this award shall
be paid 120% of the hourly rate determined
from the fortnightly rate for that classification.
The additional amount (20%) shall be in lieu
of all leave otherwise allowed to employees
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under this award and payment shall only be
made for work actually performed.
(13) Part-time employees are paid per hour one eightieth of
the fortnightly rate prescribed in Clause 10—Employee Earnings of this award. All entitlements under this award will be
pro rata in proportion to the hours worked in a fortnight, by
the part-time employee, as to the full-time fortnightly hours.
(14) An underground employee, engaged in a full-time,
part-time or temporary capacity shall serve up to a three (3)
month probationary period of employment.
A surface employee engaged in a full-time, part-time or temporary employment capacity shall serve up to a two (2) month
probationary period of employment, except that a surface
tradesperson shall serve up to a one (1) month probationary
period.
At the conclusion of a probationary period an employee may
be terminated by one (1) weeks pay in lieu of notice.
(15) In the event of an employee having an accident during
work hours, or being required to attend to another person who
has met with an accident, the employee shall be deemed to
have rendered duty during the whole of the shift, and be paid
accordingly.
(16) (a) Where an employee has commenced a shift and can
not carry out ordinary duties due to inclement weather, the
Company shall endeavour to provide the employee with alternative work within the employee’s competence.
(b) An employee who is otherwise stood down without pay
may instead elect to take a Personal Leave day entitlement.
9.—PAYMENT BY RESULTS INCLUDING PIECE
WORK
(1) There shall be implied in every contract of employment
an ability to perform any kind of work and remunerate employees in a manner other than prescribed by the terms of this
award. Such a system may incorporate benefits in its structure
which alter the form or are in lieu of this award.
Where a method of payment other than prescribed by this
award is to apply, the following principles shall be observed—
(a) A process of consultation and agreement by the relevant parties shall occur.
(b) An employee will not receive less than the total rates
of pay prescribed by this award.
(c) The Company may pay employees under a system
of payment by results. Such a system may incorporate benefits in its structure which alter the form or
are in lieu of provisions of this award.
Systems of payment by results may—
(i) include team or individual orientations;
(ii) apply in conjunction with pay arrangements
outlined in this award;
(iii) facilitate appropriate control by employees of
end results; and
(iv) assist with continuous performance improvement goals.
(d) Piecework arrangements shall apply for the full negotiated term excepting variation by mutual consent,
financial hardship or introduction of new technology and/or mining methods.
(2) Such systems are subject to the following—
(a) Where the engagement is for a period of time, such
period shall not be varied without the written consent of the employee.
(b) Where the engagement is to perform a specified
quantity of work, the amount of work to be performed shall not be curtailed by more than five per
cent.
(c) The rate of remuneration agreed upon between the
employee/s concerned and the Company shall not
be decreased during the period of engagement without the consent of the parties concerned.
(d) Any necessary hand tools shall, in the first instance,
be supplied by the Company to other than
tradespersons, and on production of any such worn
out tool or on satisfactory evidence of loss without

(e)

(f)

(g)

(h)

(i)

(j)
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the fault of the employee, such tools shall be replaced
by the Company without cost to the employee.
Where the work is to be carried out by a body of
employees acting together, the number of employees to be employed shall be specified in the contract.
In the event of the specified number of employees
not being present during any shift, the Company may
provide a substitute in the place of any employee by
this award, or by the contract, whichever shall be
the greater, for the work done by the employee during the time the employee is so employed as a
substitute, and may charge such payment against any
money found due under the contract. Provided that
if any substitute provided by the Company is unacceptable to the employee/s concerned, the substitute
shall be replaced by an acceptable substitute as soon
as reasonably possible.
The price of any article supplied by the Company
for the use of the employee during the period of engagement, shall not increase during the period, and
shall in no case, exceed the cost or price of the article to the Company at the place of supply.
Any time lost and not being due to the fault of the
employees concerned shall be paid for at the applicable wage rate or the applicable rate for alternative
work provided.
Where any employees are employed to work by or
with contractors at a wages remuneration the Company shall be entitled to pay the amount due to such
wage employees for the period they have been employed, at the rate fixed by this award, or the rate
fixed by the contract, whichever shall be the greater,
and to charge the payment so made against the
amount found due to the contractors. A printed copy
of these conditions shall be kept exhibited in the
change room on the mine.
The Company will, after due notice, confer with the
piecerate committee representing the piecerate employees at any particular site, together with the
Union, on any matters that may arise in respect to
piecerate employees and/or working conditions at
the site, or workings connected with that site.
The Company shall pay each employee individually
the employees share of the earnings and render each
employee a statement setting out the costs and allocations.

10.—EMPLOYEE EARNINGS
(1) Employees shall be paid fortnightly at the fortnightly
rates prescribed in the Employee Classifications Earnings Table in subclause 10(4) or subclause 10(5).
(2) The fortnightly earnings figures and base rates contained
in subclause 10(4) and subclause 10(5) recognise payment
for—
(a) all duties and responsibilities as outlined in Clause
8—Contract of Employment of this award;
(b) all conditions under which duties and responsibilities are carried out;
(c) all qualifications and statutory and other certificates
required to be held other than electrical licenses as
in subclause 10(6);
(d) all other payments and allowances that were previously paid under the Kalgoorlie Consolidated Gold
Mines Award 1993;
(e) all necessary training pertaining to occupational
health, safety and welfare standards and procedures;
(f) the nature and location of the Company and gold
mining industry; and
(g) the first 8 hours (7.5 for Mt Charlotte employees) of
Sick Leave.
The fortnightly rates do not include unrostered overtime.
(3) The definitions of the primary work streams and the
corresponding skills typical of each classification are contained
in the Kalgoorlie Consolidated Gold Mines Skills and Training Code of Practice—Appendix One to this Award.
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Classifications are based on the accumulation of skills, which
relate to KCGM. The progressive aggregate of skills forms
the career structure and the corresponding pay rates. The Skills
and Training Code of Practice defines the classification and
skill levels relevant to KCGM.
(4) Employee Earnings Classifications Table—Surface
Employees
$/FORTNIGHT PAY RATE
PROCESS
$/HR BASE Continuous
Day
OPERATOR
RATE
Shift
Grade 6
15.11
1767.77
1291.57
Grade 5
14.24
1671.95
1221.40
Grade 4
13.30
1569.35
1146.29
Grade 3
12.80
1513.75
1105.62
Grade 2
12.29
1457.52
1064.41
Grade 1
11.76
1399.57
1021.99
The pay rate for Process Operator Grade 6 already incorporates payment for leading hand duties.
$/HR BASE $/FORTNIGHT
RATE
PAY RATE
ENGINEERING
SURFACE
SURFACE
Tradesperson C7
17.41
1473.97
C8
16.73
1420.37
C9
16.06
1366.76
C10
15.39
1313.19
Employee
C11
13.90
1193.43
C12
13.41
1147.21
C13
12.80
1098.24
SURFACE
$/HR BASE
$/FORTNIGHT PAY
OPERATOR
RATE
RATE
Grade 4
14.77
1256.69
Grade 3
13.30
1141.86
Grade 2
12.91
1106.68
Grade 1
12.59
1081.22
The pay rate for Surface Operator Grade 4 already incorporates payment for leading hand duties.
Leading Hand—
A Leading Hand is an employee who receives some supervision and who, in turn assists and co-ordinates the
work of other employees, who is appointed as such and
who can exercise a limited discretion in making decisions, conducting of work and matters affecting safety.
The leading hand rates are calculated as a percentage of
the C10 Engineering Surface Tradesperson base rate and
are applied to all hours worked.
% of Base Rate
Co-ordinating more than 3 but less
than 10 employees
3.35
Co-ordinating more than 10 but less
than 20 employees
5.00
Co-ordinating more than 20
6.50
(5) Employee Earnings Classification Table—Mount Charlotte Employees Working In Or Associated With Underground
Operations
(a) Maintenance Employees
Continuous (56 hours per week)
Annualised
Base

C7
C8
C9
C10
C11
C12
C13

67,844
65,222
62,630
60,037
55,758
53,467
49,580

Fortnightly
Base

Hourly
Base

Overtime
Rate

2609.38
2508.54
2408.85
2309.12
2144.54
2056.42
1906.92

23.30
22.40
21.51
20.62
19.15
18.36
17.03

25.90
24.90
23.91
22.92
21.28
20.41
18.93

Non Continuous (42 hours per week)
Annualised
Base

C7
C8
C9

50,883
48,916
46,972

Fortnightly
Base

Hourly
Base

Overtime
Rate

1957.04
1881.38
1806.62

23.30
22.40
21.51

30.52
29.34
28.17

Annualised
Base

Fortnightly
Base
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Hourly
Base

Overtime
Rate

C10
45,028
1731.85
20.62
27.00
C11
41,818
1608.38
19.15
25.08
C12
40,100
1542.31
18.36
24.05
C13
37,184
1430.15
17.03
22.30
The overtime rate prescribed in this paragraph is payable
for each hour of unrostered overtime work performed on any
day of the week.
Overtime will only be paid for the actual hours worked.
(b) Mining Employees
Annualised Fortnightly
Hourly
Base
Base
Base
Development
Jumbo
122,003
4692.42
41.90
G/Support
100,574
3868.23
34.54
Charge Up
89,544
3444.00
30.75
Prodn and Haulage
Loader Operator
Truck Operator
Popperman

84,510
76,041
76,795

3250.38
2924.65
2953.65

29.02
26.11
26.37

Mine Services
Service/Shaft

55,155

2121.35

18.94

Production Drilling
Driller
Stope Shot Firer

95,481
83,937

3672.35
3228.35

32.79
28.82

Non Continuous (37.5 hrs per week)
Airleg Mining
55,986
2153.31
Mine Services
39,840
1532.31

28.71
20.43

(c) Leading Hand
Maintenance Employees
A leading Hand is an employee who receives some supervision and who, in turn assists and co-ordinates the work of
other employees, who is appointed as such and who can exercise a limited discretion in meeting decisions, conducting of
work and matters affecting safety. In addition to the rates set
out in Subclause (1), a leading Hand shall be paid the following—
• Leading Hand
• $0.50 per hour
• Senior Leading Hand—
• $1.00 per hour
as appointed
(6) Electrical License—
An employee who is required to hold, and who may be
required to use during the course of employment, a current “A” or “B” Grade Electrical Workers License issued
pursuant to the relevant regulation in force under the Electricity Act, 1945, shall be paid an additional $27.80 per
fortnight.
An electrical tradesperson who is required to perform both
fitting and installation work and who holds a license which
is endorsed for both fitting and installing work shall be
paid an additional $55.60 per fortnight.
(7) Where employees whose classification is contained in
subclause (4) are required to work hours in excess of their
rostered fortnightly hours, employees shall be compensated
for these hours by application of Clause 14.—Overtime.
(8) State Wage Principles
The rates of pay in this award include three arbitrated safety
net adjustments totalling $24.00 per week available under the
Arbitrated Safety Net Adjustment Principle pursuant to either
the December 1993 State Wage Decision, the December 1994
State Wage Decision and the March 1996 State Wage Decision. The first, second and third $8.00 per week arbitrated
safety net adjustments may be offset to the extent of any wage
increase payable since 1 November 1991 pursuant to enterprise agreements or consent awards or award variations to give
effect to enterprise agreements, insofar as that wage increase
or part of it has not previously been used to offset an arbitrated safety net adjustment. Increases made under previous
State Wage Case Principles or under the current Statement of
Principles, excepting those resulting from enterprise agreement, are not to be used to offset arbitrated safety net
adjustments.
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Furthermore the rates of pay in this award include the $10.00
per week arbitrated safety net adjustment payable from the
beginning of the first pay period on or after 14th day of November 1997.
The rates of pay in this award include the arbitrated safety
net adjustment payable under the June 1998 State Wage Case
Decision. This arbitrated safety net adjustment shall be offset
against any equivalent amount in rates of pay received by
employees whose wages and conditions of employment are
regulated by this award which are above the wage rates prescribed in the award. Such above award payments include
wages payable pursuant to enterprise agreements, consent
awards or award variations to give effect to enterprise agreements and over award arrangements. Absorption which is
contrary to the terms of an agreement is not required.
Further the rates of pay in this award include the $12 per
week or $10 per week arbitrated safety net adjustments payable from the beginning from the first pay period on or after
1st August, 1999.
This arbitrated safety net adjustment shall be offset against
any equivalent amount in rates of pay received by employees
since 1 November 1991 whose wages and conditions are regulated by this award and which are above the wage rates
prescribed in it, provided that the above award payments include wages payable under an enterprise agreement in which
absorption is not contrary to the terms of the enterprise agreement.
Increases made under State Wage Case Principles prior to
July 1999, except those resulting from enterprise agreements,
are not to be used to offset this arbitrated safety net adjustment of $12. per week. or $10 per week.
(9) Relief Work In Higher Classifications
An employee who relieves another employee in a higher
appointed position shall have received training appropriate to
that level and shall receive payment at the higher grade for the
period of time the employee relieves.
This subclause shall not apply where employees are required
to work in different functions as part of normal training and
progression requirements.
(10) Maintenance of Earnings
Employees who currently receive maintenance of earnings
payments will continue to receive such payments.
11.—APPRENTICES
(1) Apprentice pay rates per fortnight are expressed as a
percentage of the pay level applicable to an Engineering
Tradesperson—C10—Surface.
(a) Four year term:
%
First year
42
Second year
55
Third year
80
Fourth year
90
(b) Three and a half year term—
First six months
Next year
Next year
Final year

42
55
80
90

(c) Three year term—
First year
Second year
Third year

55
80
90

(2) In the case of a person who, at the commencement of an
apprenticeship, is 21 years of age or over shall be paid not
less than the pay level applicable to an Engineering Employee
C12—Surface.
(3) Apprentices may be taken into the following trades—
Engineering Tradesperson (Mechanical)
Engineering Tradesperson (Fabrication)
Engineering Tradesperson (Electrical)
(4) Conditions of employment of Apprentices will be in
accordance with the provisions of this award and the relevant
training Act.
(5) Adult apprenticeships are those trade apprenticeships
into which persons of 21 years of age or over are indentured.
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The duration of any adult apprenticeship will be determined
in accordance with the relevant training Act.
(6) Subject to satisfactory progress apprentices will be reimbursed with the costs directly associated with their gaining
education required for an indentured apprenticeship.
12.—DEFINITIONS
(1) “Day and other than Continuous Shift Employee”—
Custom and practice in KCGM is to use the term “day shift”
synonymously with day work.
Other than for a day shift which forms part of a continuous
shift roster, employees who regularly work during the hours
of 0600—1800 shall be deemed as Day and Other Than Continuous Shift Employees.
The deeming of day workers as shift workers does not entitle day employees to shift allowances or other payments
applicable to afternoon or night shift employees.
(2) “Afternoon Shift” means any shift where the ordinary
hours finish between 2000 and 0200 hours.
(3) “Night Shift” means any shift finishing at or between
0200 hours and 1000 hours.
(4) “Continuous Shift Employee” means an employee engaged on a shift system—
(a) forming part of a roster alternating between all the
shifts of that roster; and
(b) which covers every day of the week; and
(c) which is planned to continue on an ongoing basis.
13.—HOURS OF WORK
In substitution for a 38 hour week, surface employees covered by this award shall be entitled to 12 additional days leave
per annum to be taken and paid for in the manner prescribed
by subclause (1) of Clause 17—Leave of this award.
(1) Arrangement of Hours
Subject to the provisions of this clause, the arrangement of
hours of work of employees, in a functional unit of the Company’s operations, may be fixed following consultation and
agreement between the relevant parties to this award in that
area concerned with regard to the following—
(a) the span of hours;
(b) starting times;
(c) rest-breaks;
(d) finishing times;
(e) structure of shift rosters; and
(f) work across any seven (7) days of the week.
Implementation of 12 hour shifts for KCGM employees shall
be by consultation, negotiation and agreement of the relevant
parties.
(2) Day And Other Than Continuous Shift Employees—
Surface
(a) The ordinary hours of work shall be an average of
40 hours per week on Monday to Friday exclusive
of meal intervals and, for day workers, shall be
worked between 0600 and 1800 hours.
(b) Employees may by agreement work on weekends in
lieu of work on week days. Where this occurs, the
weekend hours will be paid in accordance with the
penalties prescribed in subclause (1) of Clause 14.—
Overtime of this award. In these circumstances
employees may be given unpaid time off in lieu of
the weekend time worked, at mutually convenient
times.
(c) Day employees shall be entitled to a 30 minute unpaid meal break for each day or shift of work. Where
afternoon or night shifts are worked, the hours of
work shall be inclusive of a paid meal interval of 20
minutes on each shift worked.
(3) Continuous Shift Employees
The ordinary hours of work shall—
(a) be an average of 42 hours per week;
(b) be worked in shifts of not more than 12 ordinary
hours in any one shift; and
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(c) include a meal interval on each shift of not more
than 20 minutes where a shift of up to eight (8) hours
duration is worked.
(4) Underground
(a) Underground employees who are rostered to work Monday to Friday only shall work 37.5 hours per week, 7.5 hours
per shift inclusive of a paid 30 minute meal break per shift.
(b) All other underground employees shall work an average
of 42 hours per week or 56 hours per week either on 9 hour
shifts inclusive of a 30 minute paid meal break or on 12 hour
shifts inclusive of two 20 minute breaks per shift.
(c) Six (6) hours shall constitute a shift’s work in all rises or
sinking especially wet shafts and winzes.
(d) Commencement times of shifts shall be agreed between
the parties.
(e) Liberty is reserved for the parties to vary the terms of
this subclause during the life of this award by a process of
negotiation, consultation and agreement.
(5) Meal Breaks
Employees shall be entitled to a meal break to be taken as
close to the middle of the day or shift as is practicable.
Scheduling of meal breaks shall be arranged to meet the
operational needs of the work area. Where continuous operations are required, employees may be required to stagger the
commencing times of meal breaks.
14.—OVERTIME
(1) Subject to the provisions of Clause 10 employees who
work outside the rostered hours will be paid for at the base
rate as prescribed in Clause 10 of this award, multiplied by
the applicable factor contained in the following table.
MondayFriday

DAY & NON CONTINUOUS
SHIFT EMPLOYEES
Overtime worked prior to
or after the completion of
rostered hours
1st 2 hours on any day
1.5
all time thereafter
2.0
Overtime worked prior to
midday
1st 2 hours
all time thereafter
Overtime worked on public
holidays
1st 8 hours (7.5 hours Mt
Charlotte)
All time thereafter
Overtime worked after midday CONTINUOUS SHIFT
EMPLOYEES
All overtime worked (other
than public holidays)
Overtime worked on public
holidays
1st 8 hours (7.5 hrs Mt
Charlotte employees)
All time thereafter

Saturday

Sunday

Public
Holidays

-

-

-

1.5
2.0

2.0
2.0

-

2.0

2.0

1.5
2.5
-

2.0

2.0

2.0

-

-

-

-

1.5
2.5

(Note: All employees have 8 hours or 7.5 hours [Mt Charlotte employees] for each public holiday included in the base rates
prescribed in Clause 10).
(2) Rest Breaks
(a) Ten (10) consecutive hours rest, off duty, should be taken
between the work of successive days.
(b) Where overtime results in less than a ten (10) hour break
between finishing and re-commencing on successive days or
shifts, an employee will be released for ten (10) consecutive
hours off duty without loss of pay for the ordinary working
time occurring during such absence. Where an employee is
not required to attend for duty in order to take a ten (10) hour
rest break, there will be no loss of pay for ordinary working
time occurring during such an absence.
(c) If an employee resumes or continues work without a ten
(10) hour rest break, the employee shall be paid overtime rates
until a ten (10) hour rest break has occurred.
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(d) Subject to paragraph (c) of subclause (4) of this clause,
where an employee (other than an employee engaged on continuous shift work), is called in to work on a Sunday or public
holiday preceding an ordinary working day, the employee shall,
wherever reasonably practicable, be given ten (10) consecutive hours off duty before the employee’s usual starting time
on the next day.
(e) In the case of shift employees who rotate from one shift
to another, an eight (8) hour rest break shall apply in lieu of a
ten (10) hour break when overtime is worked for—
(i) The purpose of changing shift rosters.
(ii) Where a shift employee does not report for duty.
(iii) Where a shift is worked by arrangement between
the employees themselves.
(3) Recall To Work
When an employee is recalled to work after leaving the job,
(whether notified before or after leaving the site) the employee
shall—
(a) be paid for a minimum of four (4) hours at the applicable overtime rate;
(b) except in unforeseen circumstances, not be required
to work the full four (4) hours if the work required
is completed within a shorter period; and
(c) the rest break provisions of this award shall not apply unless the employee is required to work the full
four (4) hours of the recall or where an employee is
recalled to work on more than one occasion during
the same off duty interval.
Where an employee has been recalled to work, and is subsequently recalled to work within the same four (4) hour
period, no additional payment will apply to second or subsequent callouts.
This subclause does not apply to any arrangement where
employees are customarily required to perform a task outside
of ordinary working hours.
(4) Engineering Employees Call-Out Practice
(a) Engineering employees will establish and maintain a
call-out roster in conjunction with Company representatives,
on each site, to accommodate all operating requirements.
(b) The employee on roster is responsible for the organisation of call-out coverage during an allocated period of the
roster.
Prior notification by the employee to the Company will be
provided if the employee is unavailable for coverage during a
period he/she is nominated on the roster.
(c) Where no employee is available for call-out coverage,
the Company will utilise a contractor to provide the appropriate call-out coverage. If sufficient employees are not available
to service call-out requirements, contractors will be used to
supplement requirements.
(d) Employees will be entitled to payment only according
to subclause (4) hereof.
(5) Meal Allowance
Where prior notice of one shift has not been given, an employee required to work more than two (2) hours overtime,
which continues immediately following ordinary hours, shall
be paid $6.80 for a meal, unless a meal is provided by the
Company.
(6) Each Day Stands Alone
When an employee works overtime which continues beyond
midnight on any day, the time worked after midnight shall be
deemed to be part of the previous day’s work. In computing
any other unrostered overtime, each day shall stand alone.
15.—SHIFT WORK
(1) Continuous Shift Employees
The fortnightly rates prescribed in subclause 10(4) and
subclause 10(5) of this award include recognition for regularly rostered shiftwork for continuous shift employees.
(2) Shift Rate Additions For Other Than Continuous Shift
Employees
Employees other than continuous shift employees who work
an afternoon or night shift will receive an additional payment
of $1.50 per hour worked on these shifts.
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(3) Transfers Between Shift Rosters And Shift Changes
Employees may be required to transfer from day shift work
to any other shift, or from any other shift to day shift work.
Employees may be required to change rosters and shift panels
within a roster.
An employee will be given 48 hours notice of a change in
shift or roster panel or roster. Where notice has not been given,
the employee shall be paid overtime rates for time worked
during the 48 hours notice period.
(4) Short Term Shifts
Where a day employee is required to work shift work for an
agreed period of less than five (5) consecutive shifts, the employee will be paid at overtime rates.
If the short term shift continues beyond the planned period
of less than five (5) consecutive shifts, all consecutively worked
subsequent shifts shall be paid as normal afternoon or night
shifts.
The sequence of shifts shall not be deemed broken by reason of the shifts not being worked on a weekend or public
holiday.
(5) Private Arrangements Between Employees
Private arrangements between employees to substitute for
each other in the coverage of shifts may be permitted so long
as health and safety standards are not compromised.
Approval of such arrangements by the Company is required.
Such arrangements will not result in additional cost or administrative inconvenience to the Company.
16.—PAYMENT OF WAGES
(1) Payment Into Bank Account
Wages shall be paid fortnightly into a bank account nominated by the employee. The pay periods end on each alternate
Tuesday and wages shall be paid on the following Friday.
(2) Pay-Slip Advice
On or before payment of wages, the employee shall be issued with a slip showing pay details, including all additional
payments and deductions made and superannuation contributions.
(3) Payroll Exceptions
Any error in an employee’s pay shall be adjusted, and on
request by the employee, be adjusted and payment made available within two (2) working days (Monday—Friday) by the
Company’s payroll section.
17.—LEAVE
(1) Personal Leave
(a) Personal leave is authorised leave and replaces the annual leave and leisure day entitlements which previously
applied to employees subject to this award.
(b) Personal Leave Accrual
For surface day and non continuous shift employees, personal leave accrues at the rate of 32 days multiplied by 8 hours
per day which equals 256 hours per 12 months of continuous
service.
Surface Continuous shift employees accrue personal leave
at the rate of 37 days multiplied by 8 hours which equals 296
hours per 12 months of continuous service.
Where employees are engaged for part of a leave qualifying
period as continuous shift employees, the employees shall
accrue the leave entitlements increased on a pro rata basis to
equate to the entitlement applicable for continuous shift employees for the same period.
Underground employees who are rostered to work Monday to Friday only shall receive personal leave at the rate of
25 days multiplied by 7.5 hours which equals 187.5 hours per
12 months of continuous service.
Underground maintenance employees who are rostered to
work 9 hour shifts over a 7 day period shall receive personal
leave at the rate of 25 days multiplied by 8 hours which equals
200 hours per 12 months of continuous service.
All other underground employees shall receive personal leave
at the rate of 30 days multiplied by 8 hours, which equals 240
hours per months of continuous service.
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(c) Taking Personal Leave
(i) Mutual Obligations
The Company and employees have the respective obligations to approve leave and clear leave entitlements.
The granting and taking of Personal Leave will take into
account the operational needs of the Company. Recognition
will be given to the personal needs of employees.
(ii) Splitting of Leave
By mutual agreement between the Company and employees, Personal Leave may be taken in two periods per annum,
with each period being at least one (1) week or in periods of
less than one (1) week with a maximum of five (5) single days
of leave in any one (1) year.
However, a surface employee on day work may take additional single days of leave by mutual agreement between the
Company and the employee, provided this does not exceed
12 such days of leave in any one year.
Single day absences may be taken on any shift (ie day/afternoon/night shift) but only with adequate notice and with the
prior approval of the Company.
(iii) Clearing Entitlements
Personal Leave is to be taken within twelve months of an
entitlement to leave arising.
Notwithstanding the above, surface employees may accumulate up to a maximum of 14 weeks and underground
employees may accumulate up to a maximum of six (6) weeks
untaken Personal Leave.
Employees with untaken leave in excess of these maximums
may be directed by the Company to take Personal Leave at
the Company’s discretion if a mutually acceptable time period is not agreed.
Under special circumstances, approval may be given by the
Company to allow accruals in excess of the above maximums,
provided a commitment is given by the employee to take leave
at a specific future period.
(d) Leave in Advance
An employee may take Personal Leave in advance of the
entitlement due in any year on a pro rata basis.
(e) Payment in Lieu of Personal Leave
Up to twelve (12) days per annum of Personal Leave entitlements for surface employees and five (5) days per annum
of Personal Leave entitlements for underground employees is
encashable.
With the written consent of the employee, all or part of the
Personal Leave entitlements prescribed by this subclause may
be paid out to the employee in lieu of the employee proceeding on leave. Payment will be at the rate the employee would
have received had the employee proceeded on such leave.
Payment made in lieu of Personal Leave being taken will
discharge the Company’s obligations to the employee to the
extent of the leave days paid out.
(f) Payment of Personal Leave
(i) An employee shall be paid for personal leave at the fortnightly pay rate for the rostered hours that employee would
have worked had the employee not been on leave. Leave shall
be paid in advance if requested by an employee.
In addition, employees other than continuous shift employees and piecerate employees, will receive a 17.5% leave
loading.
(ii) Underground piecerate employees will be paid average
earnings for Personal Leave. Provided an amount as calculated on a pay by pay basis for each employee from the date
the employee commenced working under a piecerate contract
with the Company, using earnings from all sources in each
pay period divided by the number of hours in which such
earnings were obtained is accrued against the Personal Leave
entitlement for that pay. Provided further that earnings in any
pay period where the employee lost rostered time due to unauthorised absences will be calculated at the base hourly rate
earnings (subclause 10(4) of this award) for the hours actually worked in the pay period.
(iii) Periods of Personal Leave of less than the rostered hours
of work per week for an individual employee will be paid at
the base rate.

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

(g) Temporary Shut-down
Following consultation with the employees concerned, the
Company may close down part or all of its operations for a
period of time. Affected employees may take Personal Leave
due at that time to cover the shut-down period.
Where an individual has insufficient entitlements or chooses
not to take Personal Leave the employee will be offered alternative duties without loss of any benefits or may choose to
take leave in advance or leave without pay to cover the shutdown period.
(h) Payment on Termination
On termination from the Company an employee will receive
payment in accordance with paragraph (f) of this subclause in
lieu of Personal Leave entitlements.
If an employee has less than twelve (12) months service pro
rata payment for the period of service will be made.
If an employee is dismissed for misconduct, no payment of
pro rata Personal Leave entitlements will be made.
The value of any Personal Leave taken in advance of entitlements will be deducted from an employee’s termination pay.
(i) Non Accrual of Personal Leave
Entitlements to Personal Leave do not accrue during periods of unauthorised absence. Personal Leave shall accrue
during periods of Workers Compensation, but the accrual entitlements will only occur during the first twenty six (26) weeks
of any fifty two (52) week period of Workers Compensation.
(j) Public Holiday Falling During a Period of Personal Leave
If any of the holidays prescribed in Clause 18—Public Holidays of this award fall during a period of Personal Leave and
on a day which would otherwise be an ordinary working day
for the employee, the day shall be treated and paid for as a
public holiday and not as a Personal Leave day.
(k) Sickness During Personal Leave
An employee who within fourteen(14) days of resuming
work following a period of Personal Leave, produces to the
Company a certificate from a qualified medical practitioner
stating that, during the period of leave, the employee was confined at home or to a hospital for a period of at least seven (7)
consecutive days for a reason which, if the employee had not
been on Personal Leave, would have entitled the employee to
sick leave, the employee shall be deemed to have been absent
from work through sickness and shall be entitled to have the
period of Personal Leave during which the sickness occurred,
converted to Sick Leave.
An employee to whom this paragraph applies shall take a
period of substituted leave at a time convenient to the Company. The leave loading shall not apply to the time in lieu.
(2) Sick Leave
The intent of the parties in implementing the provisions of
this subclause is to provide employees with improved sick
leave provisions. Additionally, the parties are committed to
ensuring that sick leave is used only for genuine absences
arising from illness or injury. The Scheme provides 24 hour
per day cover 365 days per year to enable employees to maintain a reasonable standard of living in the event of a long term
illness or injury. This Scheme is designed to provide all employees with a continuous entitlement to paid sick leave for
up to two (2) years for any one illness or injury.
(a) Sick Leave Entitlement
Employees who are injured or suffer an illness, excluding
incidents covered by Workers Compensation, which prevents
them from reporting for duty are entitled to the following sick
leave—
(i) First Eight (8) Hours Sick Leave Entitlement
For the first eight (8) hours of sick leave absence
(7.5 hours for Mt Charlotte employees) in any “year
of service”, the employee’s fortnightly pay or pays
will be reduced by eight (8) hours (7.5 hours for Mt
Charlotte employees). However, payment for these
eight (8) hours (7.5 hours for Mt Charlotte employees) is built into an employee’s classification rate of
pay, which will be paid in equal instalments over
that year of service.
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(ii) Year of Service
A “year of service” for the purpose of this clause
will be individual employee employment anniversary date.
(iii) Sick leave Entitlement After the First Eight (8) Hours
(a) If the first injury or illness occurrence in any
year of service requires sick leave in excess
of the eight (8) hours (7.5 hours for Mt Charlotte employees) provided in paragraph (a)(i)
above, the employees shall be entitled, for the
next 29 calendar days, to be paid the base rate
of pay as prescribed in Clause 10.—Employee
Earnings for each rostered working hour absent on sick leave.
(b) If the eight (8) hours sick leave (7.5 hours for
Mt Charlotte employees) referred to in paragraph (a)(i) above has been utilised in any year
of service, an employee requiring sick leave
for any subsequent illness or injury shall be
entitled, for 30 calendar days from the time of
the occurrence, to be paid the base rate of pay
as prescribed in Clause 10.—Employee Earnings for each rostered working hour absent on
sick leave.
(iv) Sick Leave Entitlement After Thirty (30) Calendar
Days
Should an employee require further sick leave in excess of sick leave provided by paragraphs (a)(i) and
(a)(iii) for the same injury or illness, the employee
shall receive 75% of the employee’s total earnings
for the previous twenty six (26) pay periods divided
by 364 or an equivalent proportion of this calculation if an employee has not worked the previous 26
pay periods, for each calendar day that the employee
is on sick leave.
The payments under this paragraph are subject to
the following conditions—
(a) Maximum Benefit Period
23 months
(b) Limit of Monthly Benefit to
Individual Employees
$5,000 per
month.
(b) For an employee to qualify for the benefits of subclause
(a) of this clause, each employee must on each occasion of
injury or illness—
(i) Notify the employer as early as possible prior to the
commencement of the rostered shift that the employee is unable to attend due to sickness or injury
and the expected duration of the absence.
Provide a medical certificate or such proof of sickness or injury as the Company may reasonably
require, immediately upon returning to work. This
medical certificate or other such proof of sickness
or injury is to be accompanied by a completed Application for Sick Leave form.
(c) An employee may elect to have paid out (if not already
paid out) any sick leave accrued prior to the implementation
of the Sickness and Accident Scheme. Alternatively this entitlement will be paid out on termination. This entitlement will
be paid out in all circumstances at the employee’s classification and pay rate as applied on 9 July 1997.
(d) The provisions of this Clause do not apply to casuals.
(3) Long Service Leave
(a) The Long Service Leave provisions published in Volume 73 of the Western Australian Industrial Relations Gazette
commencing at page one are deemed to be part of this award.
To the extent of any inconsistency arising between this award,
and the terms of the Long Service Leave General Order, this
award shall prevail. Should the Long Service Leave General
Order be abolished, the terms of this award shall prevail over
the Long Service Leave Act 1995, to the extent of any inconsistency.
(b) An employee who commenced with the Company prior
to 1 October 1976 shall be entitled to leave calculated on the
basis of thirteen (13) weeks leave for each completed fifteen
(15) years of service.
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(c) For each completed year of service, commencing on or
after 1 October 1976, an employee shall accrue Long Service
Leave on the basis of thirteen (13) weeks leave for ten (10)
years service.
(d) For service after 1 October 1976, and where an employee
has completed at least ten (10) years service with the Company, the amount of Long Service Leave shall be thirteen (13)
weeks leave after the initial ten (10) years completed qualifying service.
(e) Where an employee has previously qualified with the
Company for Long Service Leave following the initial qualifying period, the employee shall have an entitlement to a
second period of Long Service Leave of 13 weeks at the completion of the second qualifying period.
(f) At the completion of twenty (20) years service with the
Company, an employee shall qualify for an additional period
of thirteen (13) weeks Long Service Leave after the completion of the twenty seventh (27th) year of employment, and for
the completion of each subsequent seventh (7th) year thereafter.
(g) On the termination of employment because of death or
for reasons other than dismissal due to serious misconduct,
an employee shall have an entitlement to Long Service Leave
in the same proportion as provided by this subclause.
(h) Where an employee has completed at least three (3) years
service but less than ten (10) years and employment is terminated—
(i) by death of the employee;
(ii) by the Company for any reason other than serious
misconduct; or
(iii) by the employee due to personal sickness or injury
or domestic or other pressing necessity where such
is of a nature to justify termination or, in the event
of a dispute, is in the opinion of the Western Australian Industrial Relations Commission of a nature
to justify termination.
The employee (or the employee’s Estate) shall be
paid pro rata long service leave. The amount of leave
shall be the proportion of 13 weeks leave after a
qualifying period of ten (10) years service, in relation to the number of completed years of service with
the Company.
(i) Payment of Long Service Leave for other than piece work
employees, shall be paid at the base rate applicable at the time
of taking the leave. Payment for piecework employees shall
be at the average weekly earnings, of the employee, based on
the 6 fortnightly pay periods prior to commencing on leave.
Employees shall be paid the same average weekly earning
rate (determined when the first week of a long service leave
entitlement is taken) for each week of the 13 week long service leave entitlement, regardless of when the leave is taken.
(j) An employee continuing in the employ of the Company
may make written application to forgo their entitlement to
long service leave for payment in lieu thereof.
(4) Bereavement Leave
Where approval is obtained from the Company, an employee
(other than Casual) may be absent from his/her employment
for the purpose of attending or arranging a funeral for a maximum of three (3) days leave at the base rate on each occasion.
The production of satisfactory evidence of the death of the
employee’s wife, husband, father, mother, brother, sister, child
or close relative may be required on each application for leave.
Parents, siblings and offspring are deemed to include relatives in-law, de facto relations and step relatives.
(5) Jury Service
Provided the Company is advised of a requirement to attend, an employee may attend for jury service. The Company
shall pay the difference between the amount paid by the court
to the employee, and the amount that employee would have
received at the fortnightly pay rate had the employee been at
work.
(6) Parental Leave
(a) Definitions
(i) “Adoption” in relation to a child, is a reference to a
child who: is not the natural child or the step-child
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of the employee or the employee’s spouse; is less
than five (5) years of age; and has not lived continuously with the employee for six (6) months or longer.
(ii) “Continuous Service” means service under an unbroken contract of employment and includes: any
period of parental leave; and any period of leave or
absence authorised by the Company.
(iii) “Expected date of birth” means the day certified by
a medical practitioner to be the day on which the
medical practitioner expects the employee or the
employee’s spouse, as the case may be, to give birth
to a child.
(iv) “Parental leave” means leave provided for by this
subclause.
(v) “Spouse” includes a de facto spouse.
(b) Entitlement to Parental Leave
(i) Subject to paragraphs (c), (d) and subparagraph (i)
of paragraph (e) hereof, an employee, other than a
casual employee, is entitled to take up to fifty two
(52) consecutive weeks of unpaid leave in respect
of—
(aa) the birth of a child to the employee or the
employee’s spouse; or
(bb) the placement of a child with the employee
with a view to the adoption of the child by the
employee.
(ii) An employee is not entitled to take parental leave
unless the employee—
(aa) has, before the expected date of birth or placement, completed at least twelve (12) months’
continuous service with the Company; and
(bb) has given the Company at least ten (10) weeks
written notice of the employee’s intention to
take the leave.
(iii) An employee is not entitled to take parental leave at
the same time as the employee’s spouse but this provision does not apply to one (1) weeks parental
leave—
(aa) taken by the male parent immediately after the
birth of the child; or
(bb) taken by the employee and the employee’s
spouse immediately after a child has been
placed with them with a view to their adoption of the child.
(iv) The entitlement to parental leave is reduced by any
period of parental leave taken by the employee’s
spouse in relation to the same child, except the period of one (1) weeks leave referred to in
subparagraph (iii) hereof.
(c) Maternity Leave to Start Six (6) Weeks Before Birth
A female employee who has given notice of her intention to
take parental leave, other than for an adoption, is to start the
leave six (6) weeks before the expected date of birth unless in
respect of any period closer to the expected date of birth a
medical practitioner has certified that the employee is fit to
work.
(d) Medical Certificate
An employee who has given notice of his/her intention to
take parental leave, other than for adoption, is to provide to
the Company a certificate from a medical practitioner stating
that the employee or the employee’s spouse, as the case may
be, is pregnant and the expected date of birth.
(e) Notice of Spouse’s Parental Leave
(i) An employee who has given notice of his/her intention to take parental leave or who is actually taking
parental leave is to notify the Company of particulars of any period of parental leave taken or to be
taken by the employee’s spouse in relation to the
same child.
(ii) Any notice given under subparagraph (i) hereof is
to be supported by a statutory declaration by the employee as to the truth of the particulars notified.
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(f) Notice of Parental Leave Details
(i) An employee who has given notice of his/her intention to take parental leave is to notify the Company
of the dates on which the employee wishes to start
and finish the leave.
(ii) An employee who is taking parental leave is to notify the Company of any change to the date on which
the employee wishes to finish the leave.
(iii) The starting and finishing dates of a period of parental leave are to be agreed between the employee
and the Company.
(g) Return to Work After Parental Leave
(i) On finishing parental leave, an employee is entitled
to the position, which the employee held immediately before starting parental leave.
(ii) If the position referred to in subparagraph (i) hereof
is not available, the employee is entitled to an available position—
(aa) for which the employee is qualified; and
(bb) that the employee is capable of performing,
most comparable in status and pay to that of his/her
former position.
(iii) Where, immediately before starting parental leave,
an employee was acting in, or performing on a temporary basis the duties of, the position referred to in
subparagraph (i) hereof that applies only in respect
of the position held by the employee immediately
before taking the acting or temporary position.
(h) Effect of Parental Leave on Employment
Absence on parental leave—
(i) does not break the continuity of service of an employee; and
(ii) is not to be taken into account when calculating the
period of service for the purpose of this award.
18.—PUBLIC HOLIDAYS
(1) Observed Public Holidays
The following days or the days observed in lieu will be allowed as holidays, without deduction of pay, namely—
Christmas Day
Good Friday
Boxing Day
Easter Monday
New Years Day
Anzac Day
Australia Day
Foundation Day
Labour Day
Sovereigns Birthday
Provided that another day may be taken as a holiday by
arrangement between the parties in lieu of any of the days
named.
When any of the named days falls on a Saturday or a Sunday the holiday shall be observed on the next succeeding
Monday and when Boxing Day falls on a Sunday or a Monday the holiday will be observed on the next succeeding
Tuesday. In each case the substituted day will be a holiday
without deduction of pay and the day for which it is substituted will not be a holiday.
(2) Shift employees shall attend for work when rostered for
duty on any of the above holidays.
(3) Absences on Work Days Before and After Holidays
An employee who is absent from work for more than four
(4) hours without leave and without reasonable excuse on the
working day preceding or following a day observed as a holiday pursuant to this clause, is not entitled to payment for that
holiday.
19.—WORK CONDITIONS
(1) Work Clothing
On engagement the Company will supply each employee
with three (3) sets of work clothing and one (1) set of safety
footwear appropriate to the work location in which the employee is engaged.
Replacement sets of clothing and footwear thereafter will
be available from the Company on production of evidence of
fair wear and tear.
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The laundering and repair of clothing is the responsibility
of the employee.
(2) Crib Places
(a) Surface
When the number of employees employed exceeds ten (10)
the Company will provide a fit and proper crib room. The
Company shall furnish crib rooms with seats and tables, a
vermin proof and ventilated cupboard for crib storage and
supply boiling water at meal times.
(b) Underground
The Company will provide suitable crib rooms underground
where employees can eat their meals. The location and number
of crib rooms will be negotiated between mine management
and employees on an ‘as required’ basis, however generally
the intent will be to provide crib rooms within reasonable distance of all current work areas.
Mine management will ensure that these crib rooms at the
mine are—
(i) maintained in a clean and dry condition
(ii) well ventilated
(iii) have adequate seating, tables, hand washing and
refuse disposal facilities
(iv) fitted with other facilities such as refrigerators, food
warmers and hot water urns as deemed appropriate
for each individual crib room.
Mine management will ensure refuse removal and disposal
from the mine.
(3) Protective Clothing
Employees in very wet places shall be provided with suitable protective clothing and footwear.
Rubber gloves will be provided for employees handling
cyanide, xanthates, corrosive acids or similarly harmful materials.
Suitable protective clothing shall be provided for employees coming into contact with quick lime, corrosive acids, hot
slag or similarly harmful materials.
Employees working in all milling operations and in all other
areas of high noise and/or danger to eyes will be provided
with ear protection and safety glasses.
Employees will wear all protective clothing and footwear
in the circumstances and for the purpose for which it is provided at all times.
20.—REDUNDANCY
The Company will make every effort to avoid the need to
make employees redundant. However, if the Company can
not make alternative arrangements and it becomes necessary
to make redundant any employee, the following provisions
will apply.
(1) Definitions
(a) “Redundancy” arises where a job performed by an employee of the Company becomes surplus to requirements. An
employee will be considered to have been made redundant
when his/her employment is terminated for reasons arising
out of—
(i) technological change;
(ii) a takeover or a merger;
(iii) reorganisation of work practices;
(iv) reorganisation of the Company’s production process; or
(v) closure of any part of any of the Company’s operations.
(b) “Employee” will, for the purpose of the redundancy
agreement, include only those employed under a permanent
full-time or part-time contract of employment.
(2) Transfer To A Position Elsewhere In The Company
Following notification of redundancy, the Company will
make every effort to find alternative employment within the
scope of the employee’s present classification.
An employee will not be considered to have been made
redundant if an employee is transferred or offered to be transferred to another similar position or occupation (to that in
which the employee was engaged at the date of transfer or
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offer of transfer) within the Company’s Kalgoorlie-Boulder
operations.
(3) Redeployment To An Alternative Position In The Company
(a) Upon mutual agreement between the Company and the
employee, the Company may retrain the employee in another
classification of work relevant to the Company’s operations.
(b) An employee who receives notice of redundancy will
not be considered to have been made redundant if, during the
notice period, the Company redeploys or offers to redeploy
that employee to an alternative position or occupation.
(c) An employee who is subject to and has received notice
of redundancy may elect to terminate his/her employment regardless of a Company offer to be redeployed.
(d) An employee who accepts redeployment may, within a
three (3) month period in the new position, elect to terminate
his/her employment in accord with the original notice of redundancy.
(e) Where employees are offered and accept redeployment
to an alternative classification to that they were employed in,
prior to announcement of the redundancy programme, then
these employees may apply for future vacancies in their chosen classification as they arise.
(4) Notice Of Redundancy
(a) Unions
Whenever it becomes necessary for the Company to make
employees redundant, the Company will give written notice
of its intention to do so to the Union(s) concerned.
Such notification will state the reason for the intended action and the number and classification of employees likely to
be involved.
The minimum period of such notice will be one (1) month
before termination notices are issued to individuals.
(b) Employees
The Company will give each employee to be declared redundant one (1) months notice of termination.
Subject to notice required under Clause 8.—Contract of
Employment of this award, and otherwise with the consent of
the Company, the employee may elect to terminate at any time
during the notice period and the redundancy payments will
apply.
The Company may, however, request personnel involved in
essential services to remain throughout the notice period.
(5) Selection Of Employees Subject To Redundancy
In the event of surplus employees remaining, after all alternative employment opportunities within the Company have
been exhausted, the Company will reduce employee numbers
by—
(a) Calling for and considering volunteers from employees in the affected classifications, as appropriate; or
(b) Allowing an employee who would otherwise be declared redundant to obtain the position of an
employee who elects to leave the Company, where
the first mentioned employee has the necessary skills
and qualifications to carry out the position becoming vacant.
In the event of the above procedures not fulfilling
the Company’s requirements to reduce employee
numbers, the remaining redundancies will be determined after full consideration by the Company of
each employee’s employment record, including such
factors as—
(i) qualifications and other expertise;
(ii) attendance record;
(iii) suitability for other employment; and
(iv) length of service.
All factors being equal, the “last on first off” principle will then apply.
(6) Redundancy Grievances
Should it be considered by an employee that he/she has been
unfairly treated by being selected for redundancy, the employee
or Union will advise the Company to that effect within five
(5) working days from the day redundancy notices were issued.
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The Company will then discuss the circumstances of the
redundancy with the Union and, in the event of disagreement,
the Western Australian Industrial Relations Commission will
be advised within two (2) weeks of the day upon which the
notice was issued.
Where the Company is advised by a Union that it believes a
worker has been unfairly treated and agreement is reached
between the Company and the Union, or the Western Australian Industrial Relations Commission determines, the worker
will be reinstated in employment without loss of benefits and
earnings.
(7) Redundancy Payments
Employees made redundant shall receive the following payments—
(a) In addition to the notice requirement in paragraph
(4)(b), if the employee is less than 45 years of age, 4
weeks pay at the employee’s base rate.
If the employee is 45 years of age or older, 8 weeks
pay at the employee’s base rate.
(b) For each year of service or part thereof pro rated on
a complete month of service basis, 3 weeks pay at
the employee’s base rate of pay. There will be no
limit to the number of weeks pay.
(c) Payment of accrued and pro rated personal leave on
departure at the base hourly rate as prescribed in
subclause 10(4) of this award, plus 17.5% personal
leave loading on pro rata personal leave to all employees other than underground employees working
under a system of payment by results. For these
employees, accrued and pro rata personal leave shall
be paid at the average earnings of the employee over
the last six (6) fortnightly periods.
(d) Payment of sick leave credits if applicable.
(e) Employees with service in excess of three (3) years
will receive payment of Long Service Leave on a
pro rata basis. Contract employees will receive this
payment based on average contract earnings.
(f) Employees will be reimbursed for either relocation
expenses or retraining expenses up to $2,000.00 for
employees with dependants(s) and $1000.00 for
employees without dependent(s). An employee must
submit proof of expenses (ie invoice or receipt)
within twelve (12) calendar months of redundancy
in order to receive this benefit.
(8) General Procedure
The following procedure outlines the general steps to be
followed covering redeployment, retraining and redundancy—
(a) The Company will advise all Unions of the forthcoming redundancies.
(b) A meeting between the parties will be held to discuss details of the redundancies.
(c) Employment opportunities will be identified internally and externally, including information from
Centrelink, Unions and Company vacancies.
(d) Counselling will be arranged for interested employees covering—
(i) Centerlink, skills possessed by employees,
employee interests and aspirations, job market opportunities, social security benefits and
Centrelink assistance.
(ii) Financial counselling, superannuation and
personal finances.
(iii) Union advice to members.
(e) Selection of employees for redeployment to internal
vacancies.
(f) Development and implementation of retraining plans
mutually agreed between the Company and individual employees.
(g) Modify schedules regarding those employees subject to redundancy and advise all parties as
appropriate.
The timing of notices to employees of redundancy
will remain in accordance with subclause (4) hereof.
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21.—CONSULTATION ARRANGEMENTS
Consultative committees will be established by the parties
appropriate to the size, structure and needs of the enterprise.
Committee composition will be approximately equal numbers of Company representatives and employee representatives
but may involve any KCGM employee who can contribute
constructively to the matter under consideration.
Matters raised by the Committees consistent with Clause
6—Aims of Award and Clause 7—Principles of Award of this
award, may be processed through the consultative committee.
Results of this consultative process will be communicated to
KCGM management.
Consultative arrangements covering Training are prescribed
in subclause (1) of Clause 23—Training of this award.
22.—EMPLOYEE RELATIONS PRACTICES
(1) Resolution of Disputes
(a) The parties agree that open communication is fundamental to sound employee relations. The resolution of disputes
procedure has been agreed by the parties to enable potential
disputes to be resolved amicably, without loss of wages or
production. It is the desire of the parties to make strikes unnecessary and to limit stop work meetings.
In the interest of sound employee relations, the most effective way to resolve problems including questions, disputes or
difficulties arising under this award, is to communicate and
seek solutions at the level at which problems occur.
(b) It is agreed that no industrial stoppages, bans or limitations will occur until the full extent and completion of the
resolution of disputes procedure which follows—
(i) An employee or group of employees will firstly refer any grievance to their supervisor who will attempt
to resolve the matter expeditiously, and within a mutually agreed time frame.
(ii) If the matter is not resolved, the supervisor will refer it to the site superintendent, and the employee(s)
to the employee representative and/or union official,
and/or the site superintendent.
(iii) If the site superintendent is unable to resolve the dispute it will be referred to the relevant manager for
discussion and resolution.
(iv) If after referral at the operations manager stage, the
matter remains unresolved, a three (3) working day
cooling off period shall apply. Either party will give
the other notice of their intentions in writing during
the cooling off period.
(v) The dispute shall be referred to the Western Australian Industrial Relations Commission, provided that
the persons involved in the question, dispute or difficulty shall confer among themselves and make
reasonable attempts to resolve questions, disputes
or difficulties before taking those matters to the Commission.
At any stage either party may request the issues in dispute
to be reduced to writing and, subsequently, for the resolution
of any matter to be committed to writing.
(2) Counselling Practice
Acts or omissions by employees which breach Company
standards or rules will be subject to routine counselling. Without limiting the process considered appropriate by site
supervision, the following general practice will apply—
(a) The supervisor will counsel the employee, making
clear to the employee—
(i) The behaviour which is unacceptable;
(ii) The reason the behaviour is unacceptable; and
(iii) The consequences if such behaviour is repeated.
(b) In the event that unacceptable behaviour has been
repeated or a breach of other standards or rules occurs, the supervisor may again counsel the employee
or take such other corrective action as necessary to
prevent a recurrence of the behaviour.
(c) Gross misconduct, serious neglect of duty or other
acts or omissions of a serious nature will be dealt
with in accordance with subclause (3) hereof.
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(3) Disciplinary Practice
(a) Where the discipline procedure is intended to be invoked
the employee(s) concerned shall have the right to seek assistance from another employee, a shop steward or Union.
(b) Disciplinary action may include written reprimands,
suspension without pay, or termination of employment. Other
forms of disciplinary action relevant to the circumstances may
be applied.
(c) A written warning shall describe the nature of the complaint or misconduct and the standards which are expected of
the employee. It shall also reflect the steps which have been
agreed and which the Company believes are required to ensure that no further re-occurrence of the complaint occurs.
Where appropriate a review period shall be determined, appropriate to the nature of the conduct complained of.
The employee shall be given the opportunity to sign the
written warning, and to make comments regarding acceptance
or otherwise of the warning.
(d) If in the Company’s opinion dismissal is warranted, the
Union, of which the employee is a member, shall be advised
of the Company’s decision to terminate.
(4) Employee Representatives
An employee who is elected to the position of employee
representative (eg shop steward) shall be recognised by the
Company upon correct notification.
Where it is consistent with the spirit of this award, and where
consistent with subclause (1) hereof, an employee representative may, during working hours assist with the resolution of
issues and attend meetings dealing with Company issues authorised by the Company.
An employee representative shall be allowed reasonable
access to Company communications where required for the
resolution of issues.
Employee facilities which have been provided shall not be
withdrawn during the currency of this award.
(5) Union Officials Interviewing Employees
Consistent with the terms of the Labour Relations Legislation Amendment Act 1997 and s.23(3)(c)(iii) of the Industrial
Relations Act a representative of the Union shall not exercise
the rights under this clause with respect to entering any part
of the premises of the employer unless the employer is the
employer or former employer of a member of the Union.
(a) A duly accredited representative of a Union shall be permitted to enter the workplace at which a member of that Union
is employed or was employed and may only deal with an industrial matter involving that member.
(b) Union officials will advise the Superintendent or the
Superintendent’s nominee of their intention to visit site or interview employees and approval for such visits or interviews
will not be unreasonably withheld.
(c) Union officials will observe at all times the security and
safety requirements and procedures of KCGM.
(6) Time And Wages Records
(a) The Company shall keep a time and wages record showing the name of each employee, whose employment is
regulated by this award, the employees classification, hours
worked each week and the wages and other payments paid
each pay period. Such records shall be retained for not less
than seven years after it was made.
(b) The time and wages records shall be open for inspection
by the representative of the organisation of employees authorised for the purpose of inspection in accordance with the rules
of the organisation, party to this award, during the usual office hours at the Company’s office or other mutually convenient
place and the union representative can take photocopies or
other extracts.
(c) The employer may refuse the representative access to
the records if—
(i) the employer is of the opinion that access to the
records by the representative of the organisation
would infringe the privacy of persons who are not
members of the organisation; and
(ii) the employer undertakes to produce the records to
an Industrial Inspector within 48 hours of being notified of the requirement to inspect by the
representative.
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23.—TRAINING
The parties to this award recognise that in order to increase
efficiency, productivity and international competitiveness of
the enterprise, a significant commitment to training and skill
development is required. All parties commit themselves to—
• developing a highly skilled and flexible workforce;
and
• providing employees with career opportunities where
possible through appropriate training to acquire additional skills.
It is incumbent on all employees to pursue the acquisition
of these additional skills and to maintain their skills and competence to the respective training standards required.
Training programmes shall be put in place which recognise—
• the current and future skill needs of the enterprise;
• the size, structure and nature of the operations of the
enterprise;
• the need to develop skills relevant to the enterprise
and employees of the Company covered by this
award; and
• industrial relations and trade union training courses.
Employees can apply for and may attend training courses
which are appropriate to the skills necessary to meet their
perceived training needs.
(1) Consultation
A joint consultative committee shall be established and will
have a specific consultative role covering—
(a) The formulation of a training programme and availability of training courses and career opportunities
to employees based on the classification structure in
this award;
(b) The dissemination of information on the training programme and availability of training courses and
career opportunities to employees;
(c) The recommending of individual employees for
training and reclassification contingent upon such
additional training being required by the Company;
and
(d) Monitoring and advising management and employees regarding the ongoing effectiveness of the
training and the Skills Training Code of Practice in
achieving the mutual benefits of the classification
structure for both employees and the Company.
(2) Pay And Costs During Training
(a) Training During Rostered Working Hours
Where an employee undertakes training required by the
Company according to its skills formation programme, that
training may be undertaken either on or off the job.
If the training is undertaken during rostered working hours,
the employee concerned shall not suffer any loss of pay.
(b) Training Outside of Rostered Working Hours
(i) Where training in areas specified by KCGM is mandatory, and is only available outside of rostered
working hours, due to circumstances beyond the
Company’s control, employees shall be paid at overtime rates for attendance at the course.
(ii) Where training specified by KCGM is not mandatory and is only available outside of rostered working
hours due to circumstances beyond the Company’s
control, employees will be paid at the base rate for
the time spent attending such training courses.
(iii) Employees shall obtain necessary approval from
KCGM prior to commencing a course.
(c) Reimbursement of Training Costs
Any costs directly associated with standard fees for prescribed courses and prescribed textbooks incurred with the
undertaking of training shall be reimbursed by the Company
upon production of evidence of such expenditure. Reimbursement shall be on an annual basis, subject to the presentation
of reports of satisfactory progress.
Travel costs incurred by an employee undertaking training,
which exceed those normally incurred in travelling to and from
work, may be reimbursed by the Company.
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(3) Optional Training Opportunities
The Company, at its discretion, may allow training opportunities to employees in areas outside of the classification and
career structures in this award. The Company will not direct
employees to attend such courses and it is voluntary for the
employee to do so.
This will be offered to individuals, who show potential for
promotion into positions outside the career structure, as career development of their own choosing. Such training may
fall outside of ordinary working hours, in which case will only
be paid ordinary hourly rates should an employee choose to
attend.
SKILLS & TRAINING CODE OF PRACTICE
1. PURPOSE
The Skills & Training Code of Practice is intended to provide practical guide-lines at enterprise level and must be used
in conjunction with the KCGM Award. It is expected that this
code of practice will be amended and expanded, as needs arise,
for the adoption of preferred methods in handling issues.
2. TRAINING
In conjunction with the respective Training Committees, the
Company will develop a training programme consistent with
the requirements of the KCGM Award.
A separate Training Committee shall be established for the
Mt Charlotte operation and the Mineral Processing department.
Each committee shall consist of a superintendent, training
officer and two site union representatives.
3. OCCUPATIONAL HEALTH & SAFETY SKILLS &
TRAINING
Occupational Health and Safety Skills are considered basic
duties of care by the Parties and will not influence classification determination. Training to impart such skills will be
provided as required to ensure high occupational health and
safety standards and practices in the Company.
4. CLASSIFICATION DEFINITIONS
4.1.1 The following definitions outline the skills and training standards and broad areas of work associated with the
classifications outlined in the KCGM Award.
The definitions recognise national standards (existing and
future) set by the National Training Board and other standards recognised and accredited in Western Australia by the
state training authority.
In the absence of external standards, the Training Committees will define and recommend standards to management.
4.1.2 Classifications are based on the progressive acquisition of skills and form the career path which determines the
pay rate structure.
Where external standards exist, the state training authority
and accredited training providers will be utilised, as required,
to determine the appropriate credits or exemptions which will
be given for training already completed, or experience and
skills already obtained.
Where external standards do not exist, the provisions of this
code of practice will apply.
4.1.3 Reclassification on the basis of competencies obtained
through means other than training accredited by the state training authority will be subject to the testing and competency
standards set down and recognised in Western Australia by
the state training authority.
Where such standards do not exist, KCGM testing and competency standards will apply as agreed by the Training
Committees.
The following information defines the typical work and skills
associated with the primary work functions and skills streams
commonly understood through the organisation of work in
KCGM. This presentation should be viewed—
4.1.3.1 as primary specialisations useful for understanding
the deployment of employees and does not denote in any way
a restriction to employees performing work outside these skill
streams which is peripheral and incidental to their work and
within their competence.
4.1.3.2 as categories of skills an employee possesses which
are relevant to the deployment of employees, classification
determination and the description and recording of skills.
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4.2 UNDERGROUND MINERS
The following grades outline the general range of Underground Mining skills associated with each grade as indicated
in the classification structure. Specific definitions of these discrete areas of skill may be seen in the following documents
which are deemed part of the Skills & Training Code of Practice—
• Piece rate agreements,
• Underground Mining Standards,
• Training and certification manuals.
GENERAL DEFINITION
Shall mean an employee engaged primarily on work in the
underground mining operation undertaking tasks which the
employee is competent and trained to perform effectively, efficiently and safely.
Underground Miners will be required to carry out machinery repair tasks requiring the use of hand tools for the
performance of mechanical functions. Such employees will
be permitted to perform such tasks to their level of competence and training and where it is safe to do so. Ordinarily a
Miner will be expected to perform tasks competently to the
standard of an Engineering Employee Level II— C12 (ie trade
assistant level).
GRADE
RANGE OF SKILLS
Underground Miner Grade 1 Labourer
Sampler
Surface Toolie
Surface Cleaner
Lamp Room Attendant
Underground Miner Grade 2 Braceman
Platman
Underground Crusher
Operator
Skipman
Popperman
Hoist Driver
Elphbus Driver
Service Loader Operator
Sanitary Man
Underground Miner Grade 3 Construction
Mechanical Popperman
Cable Bolt Operator
Grader Operator
Development Powder
Monkey
Stope Powder Monkey
(S/R)
Stope Powder Monkey
Underground Miner Grade 4 Development Diesel
Loader Operator
Diesel Truck Operator
Machine Miner
Long Hole Driller
Mechanical Rock Bolter
Operator
Underground Miner Grade 5 Production Diesel Loader
Operator
Hydraulic Jumbo Operator
4.3 PROCESS OPERATORS
GENERAL DEFINITION
Shall mean an employee classified as such and who is engaged primarily on mineral processing work in the Company’s
Processing Plants.
Subject to specific definitions, Grades are determined by
employees acquiring the skills to competently operate functional areas of the respective processing plants.
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Due to the diversity in size and technology of the Company’s ore processing plants, detailed task requirements vary
from plant to plant. Work and training requirements for each
plant are consequently contained in operator training and
skills manuals at each site which are deemed part of the Skills
& Training Code of Practice.
The Company’s Ore Processing Plants include the following functional areas —
• Crushing
• Grinding
• Roasting
• Flotation (may include filtration)
• Leaching (may include CIL or CIP)
• Services (may include reagents, tailings dam, concentrate transfer, bore line and other such services)
Included in all Process Operator classifications will be the
requirement to—
4.3.1 Carry out machinery repair tasks requiring the use
of hand tools for the performance of mechanical
functions. Such employees will be permitted to perform such tasks to their level of competence and
training and where it is safe to do so. Ordinarily an
Operator will be expected to perform tasks competently to the standard of an Engineering Employee
Level II—C12 (ie trade assistant level).
4.3.2 Operate trucks and mobile plant and other equipment in the course of carrying out the work of the
classification.
Where the concept of skills as defined by, for example “Plant Areas”, is not considered by the Company
to be appropriate for a particular plant operation, the
Company will exercise its discretion to establish classifications on an alternative basis. This will be
undertaken with the involvement of the Training
Committee.
GRADE
SKILLS
Process Operator Grade 1 Shall mean a Trainee Operator who has yet to qualify as
competent to operate a minimum of one area of an Ore
Processing Plant.
Process Operator Grade 2 Shall mean an Operator able
to competently operate a minimum of one section of an Ore
Processing Plant. Such an operator should be in training to
operate a further area of the
plant.
Process Operator Grade 3 Shall mean an operator able
to competently operate a minimum of two sections of an Ore
Processing Plant. Such an operator should be in training to
operate a further area of the
plant.
Process Operator Grade 4 Shall mean an operator able
to competently operate a minimum of three sections of an
Ore Processing Plant. Such an
operator should be in training
to operate the remaining areas
of the plant.
Process Operator Grade 5 Shall mean an operator able
to competently operate four
sections of the Ore Processing Plant in which the
Operator is engaged and will
be trained to operate any remaining sections.
In addition, but at the Company’s discretion, a Process
Operator Grade 5 may be offered training in the areas of
communication, supervision,
teamwork, training and interpersonal skills.
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Process Operator Grade 6
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[At process plants where there
are less than four sections, an
employee may be classified as
a Process Operator Grade 5
once the employee can competently operate all sections to
the prescribed standard.]
Promotion to and maintenance in the position of
Process Operator Grade 6 is
at the sole discretion of the
Company as are the duties so
allocated.
A Process Operator Grade 6
will mean an operator who
demonstrates—
(a) a knowledge of the working environment and
company, supervisory
ability, ability to work
without direct supervision, communication
skills, teamwork and
training ability; and/or
(b) is competent to undertake all functions of the
Plant; and/or
(c) assists and coordinates
the work of other operators and exercises limited
discretion in making decisions, the conduct and
allocation of work and
safety matters.

4.4 SURFACE OPERATOR
GENERAL DEFINITION
Surface Operator will mean an employee who is engaged
on work in or in connection with KCGM’s surface operations.
Detailed task requirements are site specific. Surface Operators are employed within the Environmental (Revegetation),
Support Services (Gardening) and Engineering and Site Services (Borefields) departments.
GRADE
SKILLS
Surface Operator Grade 1 Will mean an employee carrying out labouring, cleaning
functions,
or
basic
revegetation functions.
Surface Operator Grade 2 Will mean an employee competent to carry out more
advanced revegetation or
other comparable duties.
Surface Operator Grade 3 Will mean an employee competent to carry out all of the
duties associated with a designated job function, for
example, site and town gardening and revegetation.
Surface Operator Grade 4 Will mean an employee competent to carry out all task
associated with the area in
which the employee is engaged; and
(a) assists and coordinates
the work of other operators;
(b) exercises limited discretion in making decisions,
conduct of work and
safety matters; and
(c) works with minimal supervision.
Included in all Surface Operator classifications will be the
requirement to—
4.4.1 carry out minor servicing and repair tasks requiring
the use of hand tools for the performance of mechanical functions. Such employees will be permitted
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to perform such tasks to their level of competence
and training and where it is safe to do so. Ordinarily
an Operator will be expected to perform tasks competently to the standard of an Engineering Employee
Level II—C12 (ie trade assistant level).
4.4.2 operate trucks and mobile plant and other equipment
in the course of carrying out the work of the classification.
4.5 ENGINEERING MAINTENANCE CLASSIFICATIONS
Engineering maintenance employees are those engaged primarily on work in connection with the maintenance of plant
in KCGM operations and who is competent to perform such
work according to the following and future standards recognised by the state training authority.
In addition, engineering maintenance employees will engage in the operation of fixed and mobile plant, within their
competence, in the normal course of their duties.
DEFINITIONS
Classification Title Min. Training Requirement
Engineering
Post Trade Certificate or
Tradesperson
Special Class—
Formal Equivalent
Level II
[C7]
Engineering
Completion of 66% of
Tradesperson
Special Class—
qualification for ETSC
Level I
Level 11
[C8]
Engineering
Completion of 33% of
Tradesperson
qualification for ETSC
Level II
Level 11
[C9]
Engineering
Trade Certificate or
Tradesperson
Engineering Production
Level I
Certificate III
[C10]
Engineering
Engineering Production
Employee Certificate II
Level III
[C11]
Engineering
Engineering Production
Employee Certificate
Level II
[C12]
Engineering Employee
Level I
[C13]

9 Modules

6 Modules

3 Modules

24 Modules

16 Modules

8 Modules

ENGINEERING EMPLOYEE—LEVEL I—[C13]
An employee at this level performs—
(1) work under direct supervision.
(2) understands and undertakes basic quality control
procedures including the ability to recognise basic
faults and deviations.
(3) understands and uses engineering maintenance procedures.
Indicative of the set of tasks an employee at this level may
perform are—
• Assembles components using basic written, spoken
and/or diagrammatic instructions.
• Basic soldering or butt and spot welding skills or
cutting scrap with oxyacetylene blow pipe.
• Uses selected hand tools.
• Cleans boilers.
• Maintains simple records.
• Uses hand trolleys and fork lifts.
• Assists in the provision of on-the-job training in conjunction with tradespersons and supervisor/trainers.
ENGINEERING EMPLOYEE—LEVEL II—[C12]
An Engineering Employee—Level II has completed an Engineering Certificate I or equivalent training to enable
performance of work within the scope of this Level.
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(1) Is responsible for the quality of own work, subject
to routine supervision.
(2) Works under routine supervision, either individually
or in a team environment.
(3) Exercises discretion within this level of skills and
training.
Indicative of the set of tasks which an employee at this Level
may perform are the following —
* Assembles and installs pipework not involving trade
skills.
* Operates engineering machines and equipment
which requires exercising skills and knowledge.
Non-trade engineering skills.
• Basic tracing and sketching skills.
• Basic keyboard skills.
• Advanced soldering techniques.
• Operation of mobile equipment, including forklifts,
hand trolleys, pallet trucks, overhead cranes and
winch operation relating to engineering maintenance.
• Ability to measure accurately.
• Assists one or more tradespersons.
• Welding which requires the exercise of knowledge
and skills.
• Assists in the provision of on-the-job training in conjunction with tradespersons and supervisor/trainers.
ENGINEERING EMPLOYEE—LEVEL III—[C11]
An Engineering Employee—Level III has completed an
Engineering Certificate II or equivalent training so as to enable the employee to perform work within the scope of this
Level.
At this Level an employee performs work above and beyond the skills of an employee at Level II and to the level of
training—
(1) Works from complex instructions and procedures.
(2) Assists in the provision of on-the-job training to a
limited degree.
(3) Co-ordinates work in a team environment or work
individually under general supervision.
(4) Is responsible for assuming the quality of his/her
own work.
Indicative of the set of tasks which an employee at this level
may perform are the following —
• Uses precision measuring instruments.
• Machine setting, loading and operation.
• Use of tools and equipment within the scope of (basic non-trades) maintenance.
• Computer operation at a level higher than that of an
employee at Level I level.
• Intermediate keyboard skills.
• Basic engineering and fault-finding skills.
• Basic quality checks on the work of others.
• Operation of a wider range of mobile equipment relating to engineering maintenance than in Level I
including the possession of the necessary statutory
licenses and/or certificates.
• Has a knowledge of Kalgoorlie Consolidated Gold
Mines Pty Ltd operations as it relates to production
processes.
• Assists in the provision of on-the-job training in conjunction with tradespersons and supervisor/trainers.
ENGINEERING TRADESPERSON—LEVEL 1—[C10]
An Engineering Tradesperson—Level I holds a Trade Certificate or a Tradesperson’s Rights Certificate as an—
Engineering Tradesperson (Electrical)—Level I; or
Engineering Tradesperson (Mechanical)—Level I; or
Engineering Tradesperson (Fabrication)—Level I
and is able to exercise the skills and knowledge of that trade.
An Engineering Tradesperson—Level I works above and
beyond an employee at Engineering Employee Level III and
to this level of training—
(1) Understands and applies quality control techniques.
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(2) Exercises good interpersonal and communication
skills.
(3) Exercises keyboard skills at a level higher than Engineering Employee Level III.
(4) Exercises discretion within the scope of this grade.
(5) Performs work under limited supervision, either individually or in a team environment.
(6) Operates all lifting equipment incidental to his/her
work.
(7) Performs non-trade tasks incidental to their work.
(8) Performs work which, while primarily involving the
skills of the employee’s trade, is incidental or peripheral to the primary task and facilitates the
completion of the whole task. Such incidental or
peripheral work would not require additional formal technical training.
ENGINEERING TRADESPERSON—LEVEL II—[C9]
An Engineering Tradesperson—Level II is an—
Engineering Tradesperson (Electrical)—Level II; or
Engineering Tradesperson (Mechanical)—Level II; or
Engineering Tradesperson (Fabrication)—Level II
who has completed the following training requirement—
33% of the modules towards an appropriate Post Trade
Certificate or the equivalent accredited qualification.
An Engineering Tradesperson—Level II works above and
beyond a Tradesperson at Level I and to this level of training—
(1) Exercises the skills attained through satisfactory
completion of the training prescribed for this classification.
(2) Exercises discretion within the scope of this grade.
(3) Works under general supervision, either individually or in a team environment.
(4) Understands and implements quality control techniques.
(5) Provides trade guidance and assistance as part of a
work team.
(6) Exercises trade skills relevant to specific requirements of the enterprise at a level higher than
Engineering Tradesperson—Level I.
Tasks which an employee at this level may perform are subject to the employee having the appropriate Trade and Post
Trade Training to enable the particular tasks to be performed.
ENGINEERING TRADESPERSON SPECIAL CLASS—
LEVEL 1—[C8]
A Special Class Engineering Tradesperson—Level I means
an—
Engineering Tradesperson Special Class (Electrical)—
Level I; or
Engineering Tradesperson Special Class (Mechanical)—
Level I; or
Engineering Tradesperson Special Class (Fabrication)—
Level 1
who has completed the following training requirements—
66% of the modules towards an appropriate Post Trade
Certificate or the equivalent accredited qualification.
An Engineering Tradesperson Special Class—Level I
works above and beyond a Tradesperson at Level II and
to this level of training—
(1) Exercises the skills attained through satisfactory
completion of the training prescribed for this classification.
(2) Provides trade guidance and assistance as part of a
work team.
(3) Assists in the provision of training in conjunction
with supervisors and trainers.
(4) Understands and implements quality control techniques.
(5) Works under limited supervision, either individually
or in a team environment.
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The following set of tasks are indicative of what an employee at this Level may perform, subject to the employee
having the appropriate Trade and Post Trade Training to enable the particular tasks to be performed—
- Exercises high precision trade skills using various
materials and/or specialised techniques.
- Performs operations on a CAD/CAM (Computer
Aided Drafting/Computing Aided Manufacturing)
terminal in the performance of routine modifications
to NC/CNC (Numerical Control/Computer Numeric
Control) programme.
- Installs, repairs, maintains, tests, modifies, commissions and/or fault-finds complex machinery and
equipment which utilises hydraulic and/or pneumatic
principles and, in the course of such work, reads and
understands hydraulic and pneumatic circuitry which
controls fluid power systems.
- Works on complex or intricate circuitry which involves examining, diagnosing and modifying
systems comprising interconnected circuits.
ENGINEERING TRADESPERSON SPECIAL CLASS—
LEVEL II—[C7]
An Engineering Tradesperson Special Class—Level II means
an—
Engineering Tradesperson Special Class (Electrical)—
Level II; or
Engineering Tradesperson Special Class (Mechanical)—
Level II; or
Engineering Tradesperson Special Class (Fabrication)—
Level II
who has completed the following training requirement—
an appropriate Post Trade Certificate or the equivalent
accredited qualification.
An Engineering Tradesperson Special Class—Level II
works above and beyond a Tradesperson at Special Class
Level I and to this level of training—
(1) Exercises the skills attained through satisfactory
completion of the training prescribed for this classification.
(2) Is able to provide trade guidance and assistance as
part of a work team.
(3) Provides training in conjunction with supervisors and
trainers.
(4) Understands and implements quality control techniques.
(5) Works under limited supervision, either individually
or in a team environment.
The following set of tasks are indicative of what an employee at this Level may perform, subject to the employee
having the appropriate Trade and Post Trade Training to enable the particular tasks to be performed—
- Works on machines or equipment which utilise complex mechanical, hydraulic and/or pneumatic
circuitry and controls, or a combination thereof.
- Works on machinery or equipment which utilises
complex electrical/electronic circuitry and controls.
- Works on instruments which make up a complex
control system which utilises some combination of
electrical, electronic, mechanical or fluid power principles.
- Applies advanced computer numerical control techniques in machining or cutting or welding or
fabrication.
- Exercises intermediate CAD/CAM skills in the performance of routine modifications to programmes.
- Works on complex or intricate interconnected electrical circuits at a Level above C8.
- Works on complex radio/communication equipment.
NB: The Post Trade Certificate referred to in this definition
is not directly comparable with existing post-grade qualifications and the possession of such qualifications does not itself
justify classification of a tradesperson to this Level.
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5.0 CLASSIFICATION SETTING
With the establishment of external skill standards in the future the following sections will be subject to change to
incorporate standards or guidelines issued from time to time
by the state training authority or the relevant industry education and training council.
Interim procedures guiding classification matters are as follows—
5.1 MINE, SURFACE & PROCESS OPERATOR
CLASSIFICATIONS
Upon engagement, Operators will be classified according to the grade of work for which they are
engaged primarily to perform.
Employees are classified according to their competence to perform a wide variety of operating tasks
required by KCGM classifications.
The demonstration of competence, indicated by oral,
written and/or practical execution of tasks, will be a
primary determinant of employee classification.
Employees will be classified in a higher grade where
that employee has been trained and/or has met the
assessment and competence criteria established for
the higher grade. Such re-classification will only be
made where the employee is trained and/or is capable of performing the relevant duties of the higher
grade to the required standard and continues to maintain that standard.
The assessment of employees will be carried out by
an officer nominated by the Company and will normally be either the site Superintendent, his/her
delegate and/or may be an employee suitably qualified in that calling.
The reclassification procedure set out in Clause 5.3
will otherwise apply.
5.2 ENGINEERING MAINTENANCE CLASSIFICATIONS
Engineering maintenance employees will be selected
and classified in the grade for which they are engaged to work.
Employees will be classified according to their competence to perform the wide variety of tasks required
by the Company for the work to be undertaken.
The demonstration of competence will be the primary determinant of an employee’s classification.
The reclassification procedure set out in Clause 5.3
will otherwise apply.
5.3 RECLASSIFICATION TO A HIGHER GRADE
Promotion to a higher grade must be recommended
by the employee’s immediate supervisor.
This recommendation will be based on the observed
performance of the employee competently carrying
out all primary and incidental duties required to effectively operate in the relevant function according
to the classification structure.
Subject to the foregoing the following method of
reclassification will be used—
5.3.1 At such time as an employee believes he/she
can competently perform the duties at the
standard required, in operating an area of
plant, etc, a request (preferably written) to be
assessed may be lodged with the Employee
Relations Department with the relevant Site
Superintendent.
In the case of engineering maintenance employees, assessment will occur at TAFE or by
some other accredited training provider.
5.3.2 The non-maintenance employees must pass
the appropriate section written/oral and practical assessments to prove their competency,
as per the Process Operator Training Programme.
5.3.3 All employees must satisfactorily demonstrate
operational competence in his operational

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

area, in a practical test situation or via on-thejob performance, and a high level of ability to
work safely.
5.3.4 Promotion to the top grade in a stream may
be subject to an interview and assessment by
a Superintendent according to the non-technical skills required for the Grade.
5.3.5 While demonstrated competence will remain
as the primary determinant for classification
purposes, it is anticipated that employees in
process operations will require between 20
and 40 shifts of on the job experience before
adequate operational competence is achieved.
5.4 PROCESS OPERATORS—INTERNAL TRANSFERS
It is recognised that different mineral processing
plants in the KCGM operations vary with regard to
technology and operating practice and therefore the
skills required by employees. Where inter-plant transfers occur a transitional training period is thus
required including Safety induction. To this end the
following procedure applies—
5.4.1 An employee transferring between processing plants, but within the same classification
group, for example Plant A to Plant B, will
retain his/her current classification initially for
a period of 3 months.
5.4.2 Prior to being transferred, the employee will
be advised of the training programme he/she
will undergo to achieve operational competence in the new work area. The employee’s
immediate supervisor will organise and implement the training programme within the
three month period.
5.4.3 An employee who does not achieve the required standard of pass in the examination at
the conclusion of the training programme referred to in paragraph (ii) above may on the
recommendation of the trainer or the testing
officer and at the discretion of the Company
be provided with appropriate retraining.
5.4.4 Where employee referred to in paragraph (iii)
above is undergoing retraining he/she will be
reclassified to the next lower classification
grade until the required level of competence
is achieved.
5.4.5 The reclassification procedure, set out in
Clause 5.3 will otherwise apply.
5.5 CLASSIFICATION AND SKILLS MAINTENANCE
It is recognised that skills and performance are subject to deterioration over time due to lack of use and
other factors. The following practice is aimed at
maintaining competent performance.
Skill maintenance is acknowledged as a mutual responsibility for both the Company and employees
to avoid skill erosion.
5.5.1 To optimise the benefits from skills training,
it is desirable that employees be given the opportunity to put acquired skills into practice
on related activities.
5.5.2 Each employee will be rostered to perform
work related to the activities in which he/she
has been assessed as competent. This is a necessary pre-requisite to the retention of skill
levels.
5.5.3 An employee who has not had work experience on activities in which he/she is qualified
for a period exceeding six months may seek,
or may be required by the Company to undertake, relevant refresher training in one or more
of the module components which make up the
training programme or supervised experience
in respect of that activity.
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5.5.4 An employee who refuses to undergo refresher
training or to perform work required for the
purpose of skills retention may be reclassified to a lower classification grade.
5.5.5 The employee may undergo an on-the-job
practical assessment to establish his competence and whether specific module and/or on
the job retraining is required.
5.5.6 Where the employee is unable to pass the practical on-the-job test and is undergoing
remedial training he may be reclassified to a
lower classification grade until he is able to
be passed out on the specific training
module(s) and is able to demonstrate operational competence in carrying out the work of
the grade from which he was reclassified.
5.5.7 The rostering and allocation of work to employees will have regard for the following
criteria—
5.5.7.1 the most effective utilisation of
available skilled manpower resources;
5.5.7.2 effective utilisation of each
employee on any of the activities in which he is competent;
5.5.7.3 progression opportunity from
one level to another;
5.5.7.4 equitable allocation of work
between employees of similar
task attainment;
5.5.7.5 planning to allow acquisition of
additional skills by training;
5.5.7.6 the need to ensure exposure to
work activity related to all of
the skills held by an employee
for the specific purpose of skill
retention.
5.6 CLASSIFICATION GRIEVANCES
Any grievances arising from classification will be
handled by the relevant Training Committee. If not
resolved at the local level, it will be referred to the
Employee Relations Superintendent in conjunction
with the relevant union for resolution with the company.
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Reasons for Decision.
COMMISSIONER A R BEECH: When this matter was
remitted back to the Commission in Court Session by the
Industrial Appeal Court, it was for the purpose of “further
hearing and determination in accordance with law after
the provisions of section 29A of the Industrial Relations
Act have been complied with”. Section 29A(2) of the
Act has now been complied with and the issue which
now falls for decision on the part of the Commission in
Court Session is the request of the Chamber of Commerce
& Industry (CCI) respondents, represented by Mr Blyth,
to put “substantial witness evidence (from a number of
witnesses) and reserve the right to make an application
to the CICS to conduct detailed inspections of work
performed relevant to the matter, and to put detailed
submissions in respect of that evidence and inspections
and the evidence already before the CICS”. The
Commission in Court Session convened briefly to hear
Mr Blyth on his request, and to hear the opposition of the
union to that request.
The submission put by the CCI respondents is quite
straightforward. It points out that s.29A(2) prevents the
Commission from hearing the application before it until
those parts of the proposed variation that relate to the
area of operation or the scope, have been published in
the Gazette. As the initial hearing before the Commission
in Court Session occurred prior to the publication of the
notice in the Gazette, the Commission in Court Session
had no power to hear the initial proceedings and they,
and the evidence and material before the Commission in
Court Session, are a nullity. The CCI respondents,
therefore, submit that the claim remitted to the
Commission in Court Session is to be heard afresh.
The union’s position is also straightforward. It states that
the respondents in this matter should not get “a second
go”. It points out that the decision of the Commission in
Court Session was not quashed and that it was remitted
back for “further” consideration. As the notice in the
Industrial Gazette did not bring forward any further
respondents, or any further parties that were affected by
the application, the Commission in Court Session should
merely “adopt and re-determine” the proceedings that
were the subject of the Appeal. It refers to and relies upon
the decision of the Full Bench in Operative Plasterers
and Plaster Workers Federation v CMEWU (1990) 70
WAIG 1294.
The issue now raised for decision by the Commission in
Court Session is answered by referring to the decision of
the Industrial Appeal Court. The order of the Court, as
corrected, allowed the appeals and remitted the matters
to the Commission in Court Session for further hearing
and determination. In context, the matters remitted are
the application which was before the Commission in Court
Session and that application is now to be the subject of
further hearing and determination.
The CCI respondents rely particularly on the direction in
the Act that the Commission may not hear the matter prior
to the gazettal of the notice. It is clear, as Scott J observed,
that s.29A(2) is jurisdictional in nature and prohibits the
Commission in mandatory terms from exercising
jurisdiction until the required publication in the Gazette.
The CCI respondents rely on that wording to submit that,
at most, the Commission in Court Session may refer to
the earlier proceedings, but they cannot be relied upon as
the earlier proceedings were done without jurisdiction.
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They argue that if they were done without jurisdiction,
then they are a nullity.
6 Although the union relies upon the word “further” in
“further hearing and determination” to argue that it is a
hearing additional to the original hearing and therefore
the original hearing is not a nullity, I do not upon reflection
consider that this is so. Unlike the position in the
Operative Plasterers case referred to, the original hearing
in this matter took place prior to compliance with a
mandatory position. The Operative Plasterers case is
therefore distinguishable on the facts. The powers of the
Industrial Appeal Court in s.90(3) do not include a power
to remit the matter for hearing and determination, only to
remit the matter for further hearing and determination
and I do not consider that weight can be placed on the
word “further” as we are requested to do.
7 Accordingly, I am of the view that the application should
now be listed for further hearing and determination afresh.
Either party may request the Commission in Court Session
to have regard to the evidence and submissions from the
original hearing in reaching its decision. I would request
the parties to advise the Commission in Court Session of
the issues to be raised consistent with this decision and
the estimated duration of the hearing. Time will then be
set down for that purpose. The parties may be asked to
meet with a member of the Commission in Court Session
to discuss programming issues.
8 COMMISSIONER P E SCOTT: I have had the benefit of
reading the Reasons for Decision of Commissioners
Beech and Kenner. I agree that as the proceedings
conducted previously were conducted prior to compliance
with the requirements of s.29A(2), such proceedings will
be void.
9 Accordingly, the Commission in Court Session is obliged
to hear the parties and provide an opportunity for them
to present their respective cases. Having said that though,
I too would encourage the parties to adopt, where
appropriate and possible, those parts of their earlier
submissions and evidence as a means of avoiding
unnecessary repetition and expediting the hearing of the
matter.
10 COMMISSIONER S J KENNER: The background to the
present proceedings and the arguments of the parties are
summarized in the reasons of Beech C and I need not
repeat them on this occasion.
11 The judgement of the Industrial Appeal Court, in relation
to which this matter has been remitted to this Commission
in Court Session, was to the effect that the provisions of
s.29A(2) of the Industrial Relations Act 1979 (“the Act”)
in relation to the gazettal of the area of operation or scope
of the amendment applied to the substantive application
before the Commission. That being so held, it is plain
that the provisions of s.29A(2) are in mandatory terms.
A proceeding conducted without compliance with this
provision will be, as a consequence of its mandatory
nature, void.
12 Whilst the original order and the order as corrected of
the Industrial Appeal Court remitting the matter to the
Commission in Court Session did not quash the original
order of the Commission and refers to “for further
hearing…” it must be taken from the judgment of the
Court on the s 29A(2) point, that the earlier “proceedings”
were void and as a consequence, the respondents are
entitled, as of right, to have the matter determined afresh
by the Commission in Court Session. Despite this
however, in my view, the parties should be encouraged
to adopt as far as they can, those parts of the earlier
“proceedings” upon which they can agree, in order to
expedite the hearing and determination of the matter.
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2001 WAIRC 03093
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
BURSWOOD
RESORT
(MANAGEMENT)
LTD,
RESPONDENT
CORAM
COMMISSION IN COURT SESSION
COMMISSIONER J F GREGOR
COMMISSIONER J H SMITH
COMMISSIONER S WOOD
DELIVERED
FRIDAY, 22 JUNE 2001
FILE NO
CR 326 OF 2000
CITATION NO. 2001 WAIRC 03093
____________________________________________________________________________

Result

Dismissed

____________________________________________________________________________

Order.
WHEREAS on 6th June 2001 the Australian Liquor, Hospitality & Miscellaneous Workers Union applied for Production
of Documents in relation to matters concerned in CR326 of
2000; and
WHEREAS the Commission in Court Session heard the
application on 22nd June 2001 and has considered the submissions by Counsel and Advocates on behalf of the parties; and
WHEREAS the Commission has decided that it would be
contrary to equity and good conscience to require production
of the documents sought and the application will be dismissed.
NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979, the Commission in Court
Session, hereby orders
THAT the application be dismissed.
(Sgd.) J. F. GREGOR,
[L.S.]
Commission in Court Session.

2001 WAIRC 03107
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
BURSWOOD RESORT
(MANAGEMENT) LTD,
RESPONDENT
CORAM
COMMISSION IN COURT SESSION
COMMISSIONER J F GREGOR
COMMISSIONER J H SMITH
COMMISSIONER S WOOD
DELIVERED
MONDAY, 25 JUNE 2001
FILE NO
CR 326 OF 2000
CITATION NO. 2001 WAIRC 03107
Direction.
WHEREAS on 22nd June 2001 the Commission conducted a
directions hearing in relation to this matter at which the parties were requested to make submissions concerning the extent
of the arguments they would make in support of the Orders
they severally seek arising from matters the subject of the
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Memorandum of Matters for Hearing and Determination issued on 18th June 2001; and
WHEREAS after considering the submissions the Commission in Court Session has decided that it will deal with the
Orders sought by the Union in Schedule 1 at the hearing listed
for 5th and 6th July 2001. The matter will then be adjourned to
be heard on and between 24th—28th September 2001 when
the Commission will hear submissions relating to the Orders
sought by Respondent in Schedule 2 of the Memorandum of
Matters for Hearing and Determination; and
WHEREAS in respect of the matters to be dealt with in
Schedule 1 on 5th and 6th July 2001 the parties will be required
to exchange and file witness statements within seven (7) days
of the date hereof with any reply to those witness statements
to be filed by 3rd July 2001; and
WHEREAS for the hearing of matters raised by Schedule 2
will be listed for 24th—28th September 2001. The parties will
be required to file statements of evidence by 3rd September
2001 with replies to be filed by 10th September 2001.
NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979, the Commission in Court
Session, hereby directs—
1. THAT the matters raised in Schedule 1 of the Memorandum of Matters for Hearing and Determination
will be dealt with on 5th and 6th July 2001 and the
parties are to exchange and file any witness statements by close of business on 29th June 2001 with
any answering statement to be filed by closed of
business on 3rd July 2001
2. THAT the matters in Schedule 2 of the Memorandum of Matters for Hearing and Determination will
be dealt with in hearings to take place between 24th—
28th September 2001 and the parties are to exchange
and file any witness statements by 3rd September 2001
with any replies to such statements by 10th September 2001.
(Sgd.) J. F. GREGOR,
[L.S.]
Commission in Court Session.

HOSPITAL SALARIED OFFICERS’ AWARD 1968
2001 WAIRC 03210
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
HOSPITAL SALARIED OFFICERS
ASSOCIATION OF WESTERN
AUSTRALIA , APPLICANT
v.
THE BOARD OF MANAGEMENT,
ROYAL PERTH HOSPITAL &
OTHERS, RESPONDENT
CORAM
CHIEF COMMISSIONER W S
COLEMAN
COMMISSIONER A R BEECH
COMMISSIONER P E SCOTT
COMMISSION IN COURT SESSION
DELIVERED
MONDAY, 9 JULY 2001
FILE NO/S
P 39 OF 1997
CITATION NO. 2001 WAIRC 03210
_______________________________________________________________________________

Result

Direction issued

_______________________________________________________________________________

Direction.
WHEREAS this is an application to amend the Hospital Salaried Officers’ Award No 39 of 1968; and
WHEREAS the matter was set down for hearing and determination on the 18th and 19th days of July 2001; and
WHEREAS on the 5th day of July 2001 the Respondent
sought an adjournment of the hearing; and
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WHEREAS on the 6th day of July 2001, the Commission
convened a conference to deal with the request for adjournment;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby directs—
1. THAT the hearing dates of the 18th and 19th days of
July 2001 be vacated, and the hearing rescheduled.
2. THAT the Respondent shall file and serve on the
Applicant any witness statements upon which it intends to rely by close of business on the 17th day of
August 2001.
3. THAT the Respondent shall file and serve on the
Applicant any counter proposal in settlement of the
application by close of business on the 17th day of
August 2001.
4. THAT the Applicant shall file and serve any amended
and/or additional witness statements in reply by close
of business on the 7th day of September 2001.
(Sgd.) WS COLEMAN,
[L.S.]
Chief Commissioner,
Commission in Court Session.
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AWARDS/AGREEMENTS—
Application for—
FAIRWAY ENTERPRISES PTY LTD/BLPPU AND
THE CMETU COLLECTIVE AGREEMENT 2001.
No. AG90 of 2001.
2001 WAIRC 03020
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS,
CONSTRUCTION,
MINING, ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN
BRANCH,
APPLICANTS
v.
FAIRWAY ENTERPRISES PTY LTD,
RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
THURSDAY, 14 JUNE 2001
FILE NO
AG 90 OF 2001
CITATION NO. 2001 WAIRC 03020
____________________________________________________________________________

PRESIDENT—
Matters dealt with—
2001 WAIRC 03087
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
BHP IRON ORE PTY LTD,
APPLICANT
v.
CONSTRUCTION,
MINING,
ENERGY,
TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN
BRANCH,
RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J
SHARKEY
DELIVERED
FRIDAY, 22 JUNE 2001
FILE NO/S
PRES 10 OF 2001
CITATION NO. 2001 WAIRC 03087

Result

Discontinued

____________________________________________________________________________

Order.
WHEREAS on 22 May 2001 The Western Australian Builders’ Labourers, Painters & Plasterers Union of Workers and
the Construction, Mining, Energy, Timberyards, Sawmills &
Woodworkers Union of Australia, West Australian Branch
applied to the Commission for an order pursuant to the Industrial Relations Act, 1979; and
WHEREAS on 5 June 2001 a Notice of Discontinuance was
filed by the applicants and the Commission decided to discontinue the proceedings.
NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979, the Commission, hereby
orders—
THAT the application be, and is hereby, discontinued.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

_______________________________________________________________________________

Decision

Application discontinued by consent.

_______________________________________________________________________________

Order.
The Notice of Application herein, having been filed in the
Registry of the Commission on the 15th day of June 2001,
and having been listed for hearing before the President on the
22nd day of June 2001, and the parties herein, on the 20th
day of June 2001, having filed a Proposed Minute of Consent
Order for leave to discontinue the application herein, and the
parties having waived the rights conferred on them by s.35 of
the Industrial Relations Act 1979 (as amended), it is this day,
the 22nd day of June 2001, ordered and declared, by consent,
as follows—
(1) THAT the hearing date of the 22nd day of June 2001
be and is hereby vacated.
(2) THAT there be leave granted and leave is hereby
granted for application No PRES 10 of 20001 to be
discontinued.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

RAC MOTORING SERVICES ENTERPRISE
BARGAINING AGREEMENT 2001
No. AG 73 of 2001.
2001 WAIRC 03243
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ROYAL AUTOMOBILE CLUB OF WA
(INCORPORATED), APPLICANT
v.
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS—WESTERN
AUSTRALIAN
BRANCH,
RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
WEDNESDAY, 11 JULY 2001
FILE NO
AG 73 OF 2001
CITATION NO. 2001 WAIRC 03243
____________________________________________________________________________

Result

Discontinued

____________________________________________________________________________
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Order.
WHEREAS on 26 April 2001 the Royal Automobile Club of
WA (Incorporated) applied to the Commission for an order
pursuant to the Industrial Relations Act, 1979; and
WHEREAS on 18 May 2001 the Commission listed the
matter for the registration of an Agreement; and
WHEREAS on 6 July 2001 the Applicant sought leave to
discontinue the application and leave was granted.
NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979, the Commission, hereby
orders—
THAT the application be, and is hereby, discontinued.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

AWARDS/AGREEMENTS—
Variation of—
CLEANERS AND CARETAKERS AWARD 1969.
No. 12 of 1969.
2001 WAIRC 03125
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
COCA-COLA BOTTLERS (PERTH)
PTY LTD, RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
WEDNESDAY, 27 JUNE 2001
FILE NO
APPLICATION 488 OF 2001
CITATION NO. 2001 WAIRC 03125
_______________________________________________________________________________

Result
Representation
Applicant
Respondent and
Interveners

Award varied to adjust allowances in
accordance with Principle5 of the 2001
State Wage Case Statement of Principles
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Rates of hire for use of employee’s own vehicle on
employer’s business—
Schedule 1—Motor Vehicle Allowances
Area and Details

Metropolitan Area
South West Land Division
North of 23.5° South Latitude
Rest of the State

Engine Displacement
(in Cubic Centimetres)
Over
Over
1600cc
2600cc
1600cc
& under
- 2600cc
Rate per Kilometre (Cents)
67.7
58.9
52.1
69.6
60.4
53.7
76.3
66.6
59.3
71.9
62.4
55.4

Schedule 2—Motor Cycle Allowance
Distance Travelled During a
Rate
Year on Official Business
¢/km
Rate per kilometre
23.4
Motor vehicles with rotary engines are to be included in the 1600-2600cc.

EARTH MOVING AND CONSTRUCTION AWARD.
No. A10 of 1963.
2001 WAIRC 03171
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CONSTRUCTION,
MINING,
ENERGY,
TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN
BRANCH,
APPLICANT
v.
GOLDFIELDS CONTRACTORS PTY
LTD, HOT MIX LTD, RHODES, DFD
PTY LTD, RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DELIVERED
TUESDAY, 3 JULY 2001
FILE NO
APPLA 1616 OF 2000
CITATION NO. 2001 WAIRC 03171
____________________________________________________________________________

Result

Award Varied

____________________________________________________________________________

Mr J Ridley
Mr P Robertson

_______________________________________________________________________________

Order.
HAVING heard Mr J Ridley on behalf of the Applicant and
Mr P Robertson on behalf of Coca Cola Amatil (Aust) Pty
Ltd, Inghams Enterprises, Prestige Property Services and
D’Orsogna Limited and by consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders—
THAT the Cleaners and Caretakers Award 1969 be varied in accordance with the following Schedule and that
such variation shall have effect from the beginning of the
first pay period commencing on or after the 27th day of
June 2001.
(Sgd.) J. H. SMITH,
[L.S.]
Commissioner.

Schedule.
1. Clause 20—Special Rates and Conditions: Delete paragraph (c) of subclause 17 of this clause and insert in lieu thereof
the following—
(c) A year for the purpose of this clause shall commence
on the 1st day of July and end on the 30th day of
June next following.

Order.
HAVING heard Ms J. Harrison on behalf of the Applicant and
Mr P. Cooke on behalf of the Respondents, and by consent,
the Commission pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—
THAT the Earth Moving and Construction Award be
varied in accordance with the following Schedule and
that such variation shall have effect from the first pay
period commencing on and from 22nd June 2001.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

Schedule.
Appendix II: Delete clause (9) of this Appendix and insert
in lieu the following—
(9) Travel Allowance
Employees performing work to which this appendix applies, residing at Roebourne shall, in lieu of
the provisions of Clause 23.—Travelling Allowance
of this award, be paid a travel allowance of $16.50
per day. Provided that this allowance shall not be
payable where the employer provides transport.
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ENGINE DRIVERS’ (BUILDING AND STEEL
CONSTRUCTION) AWARD.
No. 20 of 1973.
2001 WAIRC 03145
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CONSTRUCTION,
MINING,
ENERGY,
TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH, APPLICANT
v.
MASTER BUILDERS’ ASSOCIATION
OF WESTERN AUSTRALIA (UNION
OF EMPLOYERS), CIVIL AND CIVIC
PTY LTD, FRANKIPILE AUSTRALIA
PTY LIMITED, RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DELIVERED
WEDNESDAY, 6 JUNE 2001
FILE NO
APPLICATION 405 OF 2001
CITATION NO. 2001 WAIRC 03145
____________________________________________________________________________

Result

Award Variation

____________________________________________________________________________

Order.
HAVING heard Ms J. Harrison on behalf of the Applicant and
Mr K.F. Richardson for the Respondents, and by consent, the
Commission pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—
1. THAT the application be divided into two parts for
further proceedings under No. 405(A) of 2001 in
relation to Schedule 4 of the Engine Drivers (Building & Steel Construction) Award No. 20 of 1973.
2. THAT the Engine Drivers (Building & Steel Construction) Award No. 20 of 1973 be varied in
accordance with the following Schedule and such
variation shall have effect on or after 31 May 2001.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

Schedule.
1. Clause 11.—Meal Allowance: Delete subclause (1) of
this clause and insert in lieu thereof the following—
(1) Where an employee, without being notified on the
previous day or earlier, has to continue working after the usual knock-off time for more than two hours,
he/she shall be provided with any meal required or
shall be paid $8.30 in lieu thereof, and if owing to
the overtime worked, a second or subsequent meal
is required he/she shall be supplied with each meal
or be paid $5.10 for each meal so required. Provided
that this subclause shall not apply to an employee
residing in the same locality as his/her place of employment who can reasonably return home for a
meal.
2. Clause 22.—Allowance for Travelling and Employment
in Construction Work:
A. Delete paragraphs (a), (b) and (c) of subclause (1)
of this clause and insert in lieu thereof the following—
(a) On places of work within a radius of 50 kilometres from the General Post Office, Perth
$12.60 per day.
(b) For each additional kilometre up to a radius
of 60 kilometres from the General Post Office, Perth 69 cents per kilometre.
(c) Subject to the provisions of paragraph (d) of
this subclause, work performed at a place beyond a 60 kilometre radius from the General
Post Office, Perth, shall be deemed to be
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distant work unless the employer and the employees, with the consent of the union, agree
in any particular case that the travelling allowances for such work shall be paid under
this clause in which case an additional allowance of 69 cents per kilometre shall be paid
for each kilometre in excess of the 60 kilometres.
B. Delete subclause (2) of this clause and insert in lieu
thereof the following—
(2) For travelling during working hours from and to the
employer’s place of business or from one job to another, an
employee shall be paid by the employer at ordinary rates. The
employer shall pay all fares and reasonable expenses in connection with such travelling. Provided that if an employer
requests the employee to use his/her own vehicle the employer
shall pay a car allowance of not less than 69 cents per kilometre for each kilometre the employee travels in response to such
request.
3. Clause 23.—Distant Work:
A. Delete paragraph (b) of subclause (1) of this clause
and insert in lieu thereof the following—
(b) pay an allowance of $303.00 per week of seven
days but such allowance shall not be wages.
In the case of broken parts of the week occurring at the beginning or the end of the
employment on a distant job, the allowance
shall be $43.30 per day.
B. Delete paragraph (a) of subclause (4) of this clause
and insert in lieu thereof the following—
(4) (a) An employee who works as required during the ordinary hours of work on the
working day before and the working day
after a week-end and who notifies the employer or his/her representative, not later
than Tuesday of each week, of his/her intention to return to his/her usual place of
residence at the week-end and who returns
to his/her usual place of residence for the
week-end, shall be paid an allowance of
$25.70 for each such occasion.
C. Delete subclause (7) of this clause and insert in lieu
thereof the following—
(7) Where an employee, supplied with board and
lodging by his/her employer, is required to live
more than 800 metres from the job he/she shall
be provided with suitable transport to and from
that job or be paid an allowance of $15.30 per
day provided that where the time actually spent
in travelling either to or from the job exceeds
20 minutes, that excess time shall be paid for
at ordinary rates whether or not suitable transport is supplied by the employer.

ENGINE DRIVERS (BUILDING & STEEL
CONSTRUCTION) AWARD
No. 20 of 1973.
2001 WAIRC 03163
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CONSTRUCTION,
MINING,
ENERGY,
TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN
BRANCH,
APPLICANT
v.
MASTER BUILDERS’ ASSOCIATION
OF WESTERN AUSTRALIA (UNION
OF EMPLOYERS), CIVIL AND CIVIC
PTY LTD, FRANKIPILE AUSTRALIA
PTY LIMITED, RESPONDENTS

81 W.A.I.G.
CORAM
DELIVERED
FILE NO
CITATION NO.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
COMMISSIONER J F GREGOR
MONDAY, 2 JULY 2001
APPL 405A OF 2001
2001 WAIRC 03163

____________________________________________________________________________

Result
Representation
Applicant
Respondent

Award Varied

8
9

Ms J. Harrison appeared on behalf of the
Applicant
Mr P. Cooke appeared on behalf of the
Respondents

____________________________________________________________________________

1

2

3

4

5

6

7

Reasons for Decision.
(Ex tempore)
On 7th March 2000 Application No. 405 of 2001 was filed
by The Construction, Mining, Energy, Timberyards,
Sawmills & Woodworkers Union of Australia, Western
Australian Branch wherein it applied to the Commission
for a variation to the Engine Drivers (Building & Steel
construction) Award No. 20 of 1973. The Application
sought amendments to various clauses in the award to
incorporate the cost of living increases.
The clauses included Clause 11.—Meal Allowance,
Clause 22.—Allowance for Travelling and Employment
on Construction Work, Clause 23.—Distant Work and
the Fourth Schedule—Site Allowance Provisions, Part
2—Resource Development Project Sites.
The Respondents filed an Answer within the due time
consenting to the amendments in Clause 11.—Meal
Allowance, Clause 22.—Allowance for Travelling and
Employment on Construction Work, Clause 23.—Distant
Work. Concerning the Fourth Schedule—Site Allowance
Provisions, Part 2—Resource Development Project Sites,
the claim was objected to insofar as it concerned the Muja
Power Station, North West Shelf Gas Project and Worsley
Alumina Refinery Construction Project.
The application was heard on 31 May 2001. Orders were
issued on 6 June 2001 which inter alia divided the
application so that the objected matters could be dealt
with later as application No. 405A of 2001. The balance
of these Reasons for Decision deal with those matters.
The award contains a provision described as Fourth
Schedule Special Site Provisions. The preamble provides
that in addition to the rates of pay set out in Clause 27.—
Wages—
“The following site allowance provisions shall be
paid and apply to employees covered by this award
that are engaged on the site specified in this schedule.”
The Fourth Schedule has two parts; Part 1—Metropolitan
Sites Allowance and Part 2—Resource Development
Project Sites. The Answer and Counter Proposal contains
objections to amendments to the provisions contained in
Part 2—Resource Development Project Sites. It does not
object to the continuation of Fourth Schedule—Special
Site Provisions nor to the inclusion of Part 1—
Metropolitan Site Allowances. Mr Cooke, who appeared
for the Respondent, argued that Part 1—Metropolitan
Sites as it relates to SEC Kwinana should be deleted. He
also presented a series of arguments as to why each of
the three sets of conditions which apply in turn to, Muja
Power Station, North West Shelf Gas Project and the
Worsley Alumina Refinery Construction Project also
ought be deleted. Essentially the argument says these
provisions were created to apply extant projects, they are
now completed, therefore there is no need to maintain
the provisions in the award. Mr Cooke supported his
contentions by telling the Commission that the provisions
relating to Worsley Alumina Refinery Construction
Project were deleted once but somehow crept back into
the Award in 1998.
Ms Harrison, who appeared for the Applicant, says that
it is essential that the provisions remain in the award
because they are part of the safety net. They are reflective
of a matrix of award regulation which applies on resource
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construction projects in this State. They should remain
there because the projects are dynamic, they continue to
grow and therefore it is right and proper that the provisions
remain.
My response to the application is as follows.
There has been no convincing argument advanced that
would justify the deletion of the Fourth Schedule—
Special Site Provisions. It is not competent to raise
deletion of Part 1—Metropolitan Sites Allowance because
there was no objection taken in the Respondent’s Answer
and Counter Proposal in any event. Even if there were an
objection, I would not be disposed to allow it because
there is no sufficient information advanced by the objector
which would justify the conclusion that the rates set out
for the SEC at Kwinana ought not be paid. There is no
precise definition in the Award as to why the allowances
specified are paid on work of the SEC Kwinana. As Mr
Cooke said, it may be for construction or maintenance
but because I am not sure about the reason for the payment
I have to refuse to delete the provisions.
Insofar as Part 2—Resource Development Project Sites
is concerned, my view is that by the wording of the
provisions, they have no practical effect. For instance the
Muja Power Station provision in Clause 2.—Operation,
provides that—
“It only has life and should remain in force until
such date as is applied with allowances with the
majority of other employees on the project.”
The work is finished on the Muja Power Station
Project, the provisions apply to no one and are incapable of being applied to anybody.
Turning to the North West Shelf Project. In the operation
clause, there is a specific limitation on the life of the
provisions—
“The term of this clause shall be for the duration of
the construction of LNG Train III of the project and
supporting utility systems, the Goodwyn related
onshore facilities and any construction work which
occurs concurrently on the site and shall take effect
from the beginning of the first pay period commencing on or after 12th April 1991.”
The evidence before the Commission is that the work is
finished. If one then examines the rest of the provisions,
it is clear that they were designed for a particular time
and people. For instance, in the safety procedures there
is reference to ‘KJK area managers’. KJK area managers,
whoever they were, are not there now. It is notorious that
KJK Joint Venture was at some time the project manager
of the site. Later on in the document, in the safety
provisions concerning dangerous work, the safety
apparatus of KJK is referred to. This reinforces that
wording was designed for the particular place and a time
described above in the operation clause. When the time
is concluded, the provisions apply to nothing. They serve
no function and therefore there is no reason why the
provisions should continue to be contained in the award.
The next set of provisions relate to the Worsley Alumina
Refinery Construction. The very title dates the provisions.
The recently completed project at Worsley was the
Worsley Expansion Project, it was not the Worsley
Alumina Refinery Construction Project. The provision
dates from 1984 and again similar to the provisions
relating to the North West Shelf Gas Project they refer to
a project manager long since gone. The settlement of
disputes clause, refers to Raymond Engineers. That would
mean if there was a dispute now, the dispute procedure
would be incapable of being applied.
There are all the signs that these provisions were designed
for specific projects which have now finished. That is not
to say there will not be new projects and that they might
throw up a set of industrial conditions which would
require special site provisions to be placed in the award.
For that reason I do not intend to remove the Fourth
Schedule—Site Special Provisions. Part 1 will remain as
it is. Part 2 will remain in the award but the existing
reference to the specific projects will be deleted, instead
a provision providing a liberty to apply to insert new
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projects will be inserted. The liberty will be exerciseable
before this Commission and there will be a place for those
new projects to be recognised within the award.
15 The Commission will issue orders to bring this Decision
into effect. In essence, the order will delete provisions
relating to Muja Power Station, North West Shelf Gas
and Worsley Alumina Construction Project. In their stead
a liberty to apply to insert projects which occur from time
to time will be placed in the award.
16 Minutes of Proposed Orders will be issued to the parties
in due course.

2001 WAIRC 03182
ENGINE DRIVERS’ (BUILDING AND STEEL
CONSTRUCTION) AWARD
No. 20 OF 1973
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CONSTRUCTION,
MINING,
ENERGY,
TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN
BRANCH,
APPLICANT
v.
MASTER BUILDERS’ ASSOCIATION
OF WESTERN AUSTRALIA (UNION
OF EMPLOYERS), CIVIL AND CIVIC
PTY LTD, FRANKIPILE AUSTRALIA
PTY LIMITED, RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DELIVERED
WEDNESDAY, 4 JULY 2001
FILE NO
APPL 405A OF 2001
CITATION NO. 2001 WAIRC 03182

GRAIN HANDLING SALARIED OFFICERS’
CONSOLIDATED AWARD.
No. 37 of 1965.
2001 WAIRC 03090
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CO-OPERATIVE BULK HANDLING
LIMITED, APPLICANT
v.
WESTERN AUSTRALIAN GRAIN
HANDLING SALARIED OFFICERS
ASSOCIATION
(UNION
OF
WORKERS), RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
FRIDAY, 22 JUNE 2001
FILE NO
APPLICATION 29 OF 2000
CITATION NO. 2001 WAIRC 03090
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

1

2

Award Varied

____________________________________________________________________________

Order.
HAVING heard Ms J. Harrison on behalf of the Applicant and
Mr P. Cooke on behalf of the Respondents, and by consent,
the Commission pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—
THAT the Engine Drivers’ (Building and Steel Construction) Award No. 20 of 1973 be varied in accordance
with the following Schedule and that such variation shall
have effect on and from 22nd June 2001.
(Sgd.) J.F. GREGOR,
[L.S.]
COMMISSIONER.

Schedule.
1. 4th Schedule—Special Site Provisions—Part 2—Resource
Development Project Sites: Delete Part 2 of this Schedule and
insert in lieu the following—
(1) Liberty to Apply
Liberty to Apply to insert provisions relating to future project is reserved.

Award varied in accordance with
Principle 10 of the 2000 State Wage Case
Statement of Principles
Mr I Oakley as agent and Ms M Olins
Mr D Crook

_______________________________________________________________________________

____________________________________________________________________________

Result
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3

4

Reasons for Decision.
This is an application filed on 23 December 1999 by Cooperative Bulk Handling Limited (“the Applicant”) to vary
the Grain Handling Salaried Officers’ Consolidated Award
No. 37 of 1965 (“the Award”). The Award is a single
enterprise specific award.
The grounds on which the application is made is to
incorporate the terms of the Western Australian Grain
Handling Salaried Officers’ Enterprise Agreement 1996
(“the Industrial Agreement”) into the Award. Although
the Western Australian Grain Handling Salaried Officers’
Association (Union of Workers) (“the Union”) did not
file a Notice of Answer and Counter Proposal, the Union
advised the Commission they consented to the
application.
A conference was held by the Commission on 28 April
2000 in respect of this matter. At the conference a number
of issues were raised by the Commission in respect of
the wage fixing principles. At the conclusion of the
conference the parties agreed to consider the matters
raised and report back to the Commission as to when the
Applicant would be in a position to file an amended
application and to provide written submissions addressing
the requirements of the 1999 State Wage Fixing
Principles, in particular Principle 10.
Following the conference, the Commission in Court
Session delivered the 2000 State Wage Case. The parties
then made a submission to the Commission that the
application to vary the award complied with Principle 10
of the 2000 Statement of Principles in that the variation
sought will give effect to productivity based arrangements
previously developed by the parties in the Industrial
Agreement. In a facsimile to the Commission on 7
December 2000 the productivity arrangements were
identified as follows—
“1. Incorporation of more expansive classification structure that more clearly represents organisation
requirements.
2. Adoption of broad banded salary ranges for each
classification provides greater scope for individual
recognition and reward.
3. Removal of previously existing incremental advancement arrangements based on a combination of
performance, qualifications and experience. New arrangements more directly link productivity and
performance with advancement.
4. Introduction of All Purpose Allowance payment arrangements at all levels in lieu of previous payments
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for overtime, shift work penalties etc. gives greater
recognition of inherently seasonal nature of the work
and the desirability of giving employees a regular
earnings level.
5. Establishment of Joint Review Committee will provide a forum for direct employee input into
management processes.”
The application to vary the award was heard on 15 January
2001. Mr Oakley on behalf of the Applicant addressed
each of the matters set out in paragraph 4 of these reasons.
At the conclusion of the hearing I advised the parties that
I was satisfied that the requirements of the Principles were
met providing that the Arbitrated Safety Net Adjustments
were accurately quantified separately in Clause 31—
Salaries.
After the hearing on 15 January 2001, the Applicant
provided the Commission with a copy of a revised salary
schedule to amend Clause 31—Salaries showing that the
award rates include all of the Arbitrated Safety Net
Adjustments since December 1993. The amounts were
converted from weekly to annual amounts using the
formula x 52.166. The revised proposed Clause 31(a) and
(b) provided—
(a) Annualised Ranges
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within the ranges of one to ten. Both parties also submitted
that the removal of proposed clause 31(b) would enable
the parties flexibility to reach agreement about the
classification of positions within the ranges of one to ten.
10 Having heard the parties I was satisfied that by providing
for a base rate range of one to ten gives effect to
productivity based arrangements for the reasons set out
in points two and three of paragraph four of these reasons.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CO-OPERATIVE BULK HANDLING
LIMITED, APPLICANT
v.
WESTERN AUSTRALIAN GRAIN
HANDLING SALARIED OFFICERS
ASSOCIATION
(UNION
OF
WORKERS), RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
FILE NO
APPLICATION 29 OF 2000
CITATION NO. 2001 WAIRC 02852
_______________________________________________________________________________

Result

Award varied in accordance with
Principle 10 of the 2000 State Wage Case
Statement of Principles

Representation
Applicant
Respondent

7

8

9

(b) Classification and Salary Ranges
Technician
1 to 5
$28,000 $48,000
Officer
1 to 5
$28,000 $48,000
Administrator
2 to 3
$32,000 $40,000
Supervisor
2 to 5
$32,000 $48,000
Superintendent 5 to 7
$44,000 $56,000
Manager
6 to 9
$48,000 $64,000
The application was relisted for hearing on 10 May 2001
as the amendments sought set out proposed classifications
and salary ranges that were different to the classification
and salary ranges provided for in the Industrial
Agreement. Clause 9(b) of the Industrial Agreement
provides—
(b) Classifications and Salary Ranges
Technician
1 to 5
$28,000 $45,000
Officer
1 to 5
$28,000 $48,000
Administrator
2 to 3
$34,000 $39,000
Supervisor
2 to 5
$32,000 $48,000
Superintendent 5 to 7
$44,000 $56,000
Manager
7 to 9
$51,000 $64,000
On 10 May 2001 Ms Olins on behalf of the Applicant
submitted there was a typographical error in relation to
the classification of Administrator in the Industrial
Agreement. Further, she advised the Commission in
relation to the classification of Manager in the Industrial
Agreement that whilst it provides for a range of seven to
nine, the range actually applied in the enterprise to
Managers is a classification and salary range of six to
nine. Mr Crook on behalf of the Union advised the
Commission that since the Industrial Agreement was
registered there had been a change in the classification of
Superintendents in district offices who had a name change
to Manager but was not appropriate to change their salary
level from level six to a level seven.
The Commission adjourned this matter until 18 May
2001. At that hearing the parties submitted that the
proposed clause 31(b) should be deleted by removing
the Classification and Salary Ranges clause from the
proposed amendments. Mr Crook on behalf of the Union
and Ms Olins on behalf of the Applicant submitted that
relativity was still maintained by removing the
classification and salary ranges, as employees are paid

Ms M Olins
Mr D Crook

_______________________________________________________________________________

Order.
Having heard Ms Olins on behalf of the Applicant and Mr
Crook on behalf of the Respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations
Act 1979, hereby orders—
THAT the Grain Handling Salaried Officers’ Consolidated Award be varied in accordance with the following
schedule and that such variation shall have effect from
the beginning of the first pay period commencing on or
after 15 January 2001.
(Sgd.) J. H. SMITH,
[L.S.]
Commissioner.

Schedule.
Incorporating the “Western Australian Grain Handling Salaried Officers’ Enterprise Agreement 1996” into the “Grain
Handling Salaried Officers’ Consolidated Award, No 37 of
1965”.
A. The above award is varied as follows—
(1) Clause 1A—Statement of Principles March 1996:
Delete this clause and renumber clause 1B as clause
1A.
(2) Clause 2.—ARRANGEMENT: Delete this clause
and insert in lieu the following—
(1)
(1A)
(2)
(2B)
(3)
(4)
(4A)
(4B)
(5)
(6)
(7)
(8)

2.—ARRANGEMENT
Title
Minimum Adult Award Wage
Arrangement
Award Modernisation
Scope
Term
Definitions
Commitments
Payment of Salaries
Contract of Service
Hours of Duty
Shiftwork
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(9)
(10)
(11)
(12)
(13)
(14)
(15)
(16)
(17)
(18)
(19)
(20)
(21)
(22)
(23)
(24)
(25)
(26)
(27)
(28)
(29)
(30)
(31)
(32)
(33)
(34)
(35)

All Purpose Allowance
Deleted
Deleted
Travelling Allowance
Transfer Allowance
Camp away from home allowance
Joint Review Committee
Protective Clothing and Safety Footwear
Holidays
Annual Leave
Absence through sickness
Maternity Leave
Bereavement Leave
Long Service Leave
Board of Reference
Union Notices
Interviewing Employees
Records
No Reduction
Equipment
First Aid Equipment
Higher Duties Allowance
Salaries
Appointments and promotions
Isolation Allowance
Casual Employees
Continuous Operations
Appendix—Resolution of Disputes Requirement
Appendix—S.49B—Inspection of records requirements
(3) Clause 4.—TERM: After this clause add a new clauses
Clause 4A and Clause 4B as follows—
4A.—DEFINITIONS
“Association” means the Western Australian Grain Handling Salaried Officers’ Association (Union of Workers).
“Employer” or “Company” wherever used means Cooperative Bulk Handling Limited.
4B.—COMMITMENTS
(1) The parties to the Award are committed to the principles of Best Practice and Continuous Improvement.
(2) The parties undertake that the terms of this Award
shall not be used to progress or obtain similar arrangements or benefits in any other enterprise.
(4) Clause 6.—CONTRACT OF SERVICE: Delete
subclause (1) and insert in lieu the following—
(1) (a) The contract of service shall be by the month and
shall be terminable by one month’s notice or by the
payment or forfeiture of one month’s pay in lieu of
such notice on either side.
(b) Provided that—
(i) during the first three months of employment
one week’s notice or payment or forfeiture of
one weeks pay in lieu of notice on either side
shall apply;
(ii) if the employee is over 45 years old and has
completed at least 2 years’ continuous service, the employer must provide a minimum of
5 weeks notice or payment of 5 weeks pay in
lieu of such notice.
(5) Clause 7.—HOURS OF DUTY: Delete this clause and
insert in lieu the following—
7.—HOURS OF DUTY
(1) An employee’s nominal hours of work shall be 40
per week however additional hours may be required
from time to time in order to meet business demands.
(2) Ordinary hours may be worked on any day of the
week (Monday to Sunday) including public holidays.
(3) An employee’s starting and finishing times shall be
flexible and reflect his/her work demands.
(4) Where an employee is regularly required to work in
excess of 40 hours per week—
(a) the employer and the employee may agree to
the employee taking time off in lieu; and
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(b) the Department Head shall review the organisation of work and, where necessary, provide
additional employees.
(5) An employee required to travel regularly in the performance of his/her duties shall not be kept away
from his/her regular place of residence for more than
12 days.
(6) An employee may be required to work shift work in
accordance with the provisions of clause 8—Shift
Work.
(6) Clause 8.—SHIFT WORK: Delete this clause and insert
in lieu the following—
8.—SHIFT WORK
(1) Employees may be required to work day, afternoon
or evening shifts as part of their ordinary weekly
hours.
(2) The employer where practicable shall give the employee at least twenty-four hours notice of the
commencement of shift work.
3) An employee may be placed on shift work at any
time during the week for one or more shifts.
(4) An employee shall be entitled to the same crib as
that commonly applying at the particular workplace.
(5) All shift commencement and finishing times shall
be flexible and reflect the work demands.
(6)
(a) As far as practicable work shall be arranged
so that employees have at least eight consecutive hours off duty between the work of
successive days.
(b) Where an employee has worked such hours
that he/she has not received at least eight consecutive hours off duty between the
termination of work on one day and the commencement of work on the next day, he/she is
permitted to be absent without loss of pay until
he/she has received eight consecutive hours
off duty.
(c) If, on the instructions of the employer, the
employee resumes or continues work without
having had such eight consecutive hours off
duty, the employee is entitled to be absent for
eight consecutive hours without loss of pay
when released from duty.
(7) Clause 9.—OVERTIME: Delete this clause and insert
in lieu the following—
9.—ALL-PURPOSE ALLOWANCE
(1) An employee shall be paid an All-Purpose Allowance of between $500 to $12000 per annum in
recognition of the expectation to work outside normal hours and conditions and in lieu of overtime
payments, shiftwork penalties, payment for travelling time, disability allowance and meal allowance.
(2) Should a fundamental change in work arrangements
occur, the All-Purpose Allowance of affected positions shall be reviewed by the Joint Review
Committee at the earliest possible time, and may be
varied, subject to the approval of the Company.
(3) For the purpose of voting on amendments to any
All-Purpose Allowance, the Review Committee shall
comprise equal representation from the Company
and the Association.
(4) Any question, dispute or difficulty arising from the
operation of these arrangements shall be dealt with
in accordance with the provisions of Appendix—
Resolution of Disputes Requirement.
(5) The All-Purpose Allowance shall be paid pro rata
on a weekly basis.
(6) The All-Purpose Allowance shall be paid on a pro
rata basis during all paid periods of sick leave, annual leave, long service leave and any other periods
of paid leave.
(7) The All-Purpose Allowance shall not form part of
the employee’s notional earnings base for the purpose of calculating superannuation contributions.

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

(8) The 17.5% annual leave loading shall be calculated
on the sum of both the Annual Salary and the AllPurpose Allowance.
(8) Clause 10.—MEAL ALLOWANCE: Delete this clause.
(9) Clause 11.—TRAVELLING TIME: Delete this clause.
(10) Clause 15.—DISABILITY ALLOWANCE: Delete this
clause and insert in lieu the following—
15.—JOINT REVIEW COMMITTEE
(1) The company and Union shall form a Review Committee to participate in the development and ongoing conduct of
the performance review system and salary negotiations.
(2) The Review Committee shall comprise of equal representation from the Company and the Association.
(3) The company shall provide the Union annually with a
current list of salaried officers, their positions, salary and allowances.
(11) Clause 17.—HOLIDAYS: Delete the words “9—Overtime” and insert in lieu the following—
7(2)—Hours of Duty.
(12) Clause 27.—PRESERVATION OF ACCRUED
RIGHTS: Delete this clause and insert in lieu the following—
27.—NO REDUCTION
No employee shall suffer any reduction in ordinary time
earnings due to the operation of this award.
(13) Clause 31.—SALARIES: Delete this clause and insert
in lieu the following—
31.—SALARIES
(1) The following annualised rates of salaries shall be
payable to adult employees as follows—
Base Rates
Range 1
Range 2
Range 3
Range 4
Range 5
Range 6
Range 7
Range 8
Range 9
Range 10

$24,193
$28,297
$32,401
$36,401
$40,401
$44,401
$48,401
$52,401
$56,401
$60,401

$28,297
$32,401
$36,401
$40,401
$44,401
$48,401
$52,401
$56,401
$60,401
$64,401

Arbitrated
Safety Net
Adjustment

Minimum Annual
Salary Range

$3,807-$3,703
$3,703-$3,599
$3,599
$3,599
$3,599
$3,599
$3,599
$3,599
$3,599
$3,599

$28,000
$32,000
$36,000
$40,000
$44,000
$48,000
$52,000
$56,000
$60,000
$64,000

$32,000
$36,000
$40,000
$44,000
$48,000
$52,000
$56,000
$60,000
$64,000
$68,000

Identification of Arbitrated Safety Net Adjustments ASNA’s
since 1993
December 1993
$8
December 1994
$8
March 1996
$8
November 1997
$10
June 1998 }
$14
—up to $550 per week
}
$12
—$550-$700 per week
}
$10
—above $700 per week
July 1999
}
$12
—up to $510 per week
}
$10
—above $510 per week
June 2000
$15
Conversion of weekly to annual = x 52.166
(2) The employee shall be in addition be paid the AllPurpose Allowance prescribed in clause
9—All-Purpose Allowance.
(3) Junior employees shall be paid the following percentage of the prescribed adult rate for the work upon
which the junior employee is engaged:—
16 years
80%
17 years
90%
(4) For the purpose of adjustment and payment the
weekly salary shall be calculated as six three hundred and thirteenths of the annual salary, the
fortnightly salary as double the weekly salary, and
the monthly salary as one twelfth of the annual salary.
(5) The rates of pay in this award include arbitrated
safety net adjustments available since December
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1993, under the Arbitrated Safety Net Adjustment
Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above
the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial
agreement.
Increases in rates of pay otherwise made under the
State Wage Case Principles, excepting those resulting from enterprise agreements, are not to be used
to offset arbitrated safety net adjustments.
(14) Clause 34.—CASUAL EMPLOYEES:
In subclause (1) delete the words “divided by 38” and insert “divided by 40”.
In subclause (2) delete the words “plus the relevant shift
work penalty prescribed in Clause 8—Shift Work”.

INDUSTRIAL SPRAYPAINTING AND
SANDBLASTING AWARD 1991.
No. A33 of 1987.
2001 WAIRC 03170
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, APPLICANT
v.
ABRASIVE BLASTING SERVICES
PTY LTD, BLASTCOATERS PTY LTD,
BLASTWORKS
PTY
LTD,
RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DELIVERED
TUESDAY, 3 JULY 2001
FILE NO
APPLA 1609 OF 2000
CITATION NO. 2001 WAIRC 03170
____________________________________________________________________________

Result

Award Varied

____________________________________________________________________________

Order.
HAVING heard Ms J. Harrison on behalf of the Applicant and
Mr P. Cooke on behalf of the Respondents, and by consent,
the Commission pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—
THAT the Industrial Spraypainting and Sandblasting
Award 1991 be varied in accordance with the following
Schedule and that such variation shall have effect from
the first pay period commencing on and from 22nd June
2001.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

Schedule.
Appendix A: Delete clause (8) of this Appendix and insert
in lieu the following—
Employees performing work to which this Appendix applies and residing at Roebourne shall, in lieu of the
provisions of Clause 13 of the award be paid a travel
allowance of $17.50 per day. Provided that this allowance shall not be payable where the employer provides
transport in accordance with the appropriate fares and
travel rates where applicable.
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METAL TRADES (GENERAL) AWARD 1966.
No. A13 of 1965.
2001 WAIRC 03164
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS—WESTERN
AUSTRALIAN BRANCH AND
ANOTHER, APPLICANTS
v.
ANODISERS W.A., DARDANUP
BUTCHERING CO, BRADFORD
INSULATION, RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DELIVERED
TUESDAY, 3 JULY 2001
FILE NO
APPLICATION 1785 OF 2000
CITATION NO. 2001 WAIRC 03164
____________________________________________________________________________

Result
Representation
Applicant

Respondent

Award Varied
Mr T. Kucera and with him Mr D. Hicks
and Mr J. Fiala on behalf of the
Applicants
Mr M. Borlase on behalf of the
Respondents

____________________________________________________________________________

1
2

3

4

5

Reasons for Decision.
This application is by consent but in view of the
implications of the changes I intend to issue Reasons for
Decision.
As I understand it the parties consent to a variation to the
award, in the terms of the schedule submitted. This is a
different process to the Commission taking the action
under Section 47 of the Industrial Relations Act, 1979
(the Act) which empowers it to cancel defunct awards or
delete employers from awards in certain cases. The power
can be exercised specifically where the Commission is
of the opinion that a party of the award, named as an
employer is no longer carrying on business as an employer
in the industry to which the award applies or for any other
reason is not bound. Section 47(2) empowers the
Commission to strike out that employer as a named body.
There is some limitations to the strike out power. For
instance the Commission is not authorised to do things
that the parties are otherwise able to do under s.40 of the
Act. Superficially the task of deleting employers named
as parties to the award who for example no longer seem
to exist, might seem to be relatively a simple task.
However in cases where the scope of the award is defined
by reference to the activities of that employer the exercise
is one which can have the incidental consequence of
limiting the scope and operation of the award. The parties
have both told the Commission that is not the case here
and that the effect of the amendment does not limit either
the scope or area of operation of the award.
The scope of many Awards of the Commission, including
a number of key awards, is defined by reference to the
activities of employers named specifically in the award.
A good example of that is the Cleaners and Caretakers
Award 1969 which provides that it applies “… to the
industries carried on by the respondents.” There are
similar examples in the Building Trades Award 1960, the
Store and Warehouse Wholesale (Retail Establishments)
Award 1997 and in the Licensed Establishments
(Wholesale and Retail) Award 1979. They apply to “the
industries carried on by the respondents in the schedule
attached” to the award.
In each case respondents are, not surprisingly, all
employers. In such cases the scope of the award is
referrable to the activities carried out by those named
employers. As explained in Glover’s Case (WA Carpenters
and Joiners, Bricklayers and Stoneworkers Industrial
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Union v Terry Glover Pty Ltd (1970) 50 WAIG 704) it is
therefore not possible to ascertain the industries to which
the award applies without knowing the activities of the
respondents. The Industrial Appeal Court in Freshwater
Corporation v Transport Workers Union of Australia WA
Branch (1991) 71 WAIG 1747 held that for these purposes
the relevant activity that is carried on by the named
employer at the time the Award was made and not that
being carried out by the employer currently.
6 It follows that to delete an employer named in the list of
respondents to an award of that kind, even though the
employer is by definition a named party, and even though
the employer is no longer carrying on business is
effectively to delete the industry represented by the
activities of that employer at the time it was made, thereby
amending the scope of the award.
7 This problem led to the Transport Workers (General)
Award being amended in 1995 to make the scope of the
award referrable to the industry specified by name rather
than by reference to industries carried on by respondents
to the award (see Transport Workers Union of Australia,
WA Branch v W.D. Moore & Co (1985) 76 WAIG 198)
8 In each case it is a question of interpretation as to the
extent, if at all, that the scope of the award is governed
by the activities of the named employer. Some Awards
define the scope by reference to the “employers engaged
in the industry set out in the schedule”. A good example
is the Clerks (Commercial, Social and Professional
Services Award 1972) and of course the Award under
consideration here. The formula typically involves a
schedule of respondents which contains a list of industries
specified by name. Mr Borlase has named two today, these
are accompanied by a list of employers associated with
the industries for example Domestic Appliances and Two
Stroke Engines.
9 The difference between that formula and the one
previously mentioned is that the scope of the Award is
directed to the industries set out in the schedule of
respondents rather than the industries carried on by the
employers in the schedule. The emphasis is more on the
list of industries than on the activities of the respondents,
the distinction was explained in Donovan’s Case which
was determined in 1977 (R.J. Donovan and Associates
Pty Ltd v FCU (1977) 57 WAIG 1317).
10 The implementation of changes sought to the Award in
these proceedings is not as significant as changes to the
Awards where the employer’s industry is the guide.
Nevertheless what is being done today has to be
undertaken with caution because if there is some
ambiguity as to the extent of the industry stipulated in
the schedule of respondents it will be necessary to look
to the activities of the named respondents to define the
limits, particularly if there is an industry title where there
is confusion about the description of the industry. If
employers are struck out from a schedule it might be the
cause of some difficulty when the award has come to be
enforced.
11 It is right and proper to take steps to modernise the awards.
I accept that is why the parties have brought this
application. It is of assistance to the Commission in the
administration of its Awards that when it sends out notices
for hearing it does not get dozens returned as being
undelivered. This application deals with that problem of
administration, but importantly it does not change the
original parties to the award at all, therefore it does not
change the scope of the award.
12 For those reasons the Commission will approve the
amendment which is before it by consent. The parties are
happy with the minutes of the proposed order which they
have submitted and orders will issue accordingly.

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

2001 WAIRC 03181
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS
WESTERN
AUSTRALIAN BRANCH AND
ANOTHER, APPLICANTS
-vANODISERS W.A. AND OTHERS,
RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DELIVERED
WEDNESDAY, 4 JULY 2001
FILE NO
APPLICATION 1785 OF 2000
CITATION NO. 2001 WAIRC 03181
____________________________________________________________________________

Result

Award varied

____________________________________________________________________________

Order.
HAVING heard Mr T. Kucera and with him Mr D. Hicks from
The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers - Western Australian
Branch and Mr J. Fiala from the Communications, Electrical,
Electronic, Energy, Information, Postal, Plumbing and Allied
Workers Union of Australia, Engineering Electrical Division,
WA Branch and Mr M. Borlase on behalf of the Respondents,
and by consent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby
orders—
THAT the Metal Trades (General) Award 1966 be varied in accordance with the following Schedule and that
such variation shall have effect from the first pay period
commencing on and from 26 June 2001.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

SCHEDULE
Second Schedule—List of Respondents: Delete this Schedule and insert in lieu thereof the following—
ABATTOIRS:
Dardanup Butchering Company
46 Ladner Street
O’Connor
WA 6163
Green E.G. & Sons Pty Ltd
Seventh Street
Harvey
WA 6220
Inghams Enterprises Pty Ltd
Baden Street
Osborne Park
WA 6017
ACCOUNTING MACHINE DISTRIBUTORS:
Applied Micro Systems (Australia) Pty Ltd
32 Ord Street
West Perth
WA 6005
Can-Calc Pty Ltd
272 Hay Street
East Perth
WA 6004
NCR Australia
37 Kensington Street
Perth
WA 6000
ACCOUSTIC MATERIAL MANUFACTURERS:
Architectural Ceiling Systems Pty Ltd
3 Irvine Street
Bayswater
WA 6053
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ACCOUSTIC MATERIAL MANUFACTURERS: (cont’d)
Bradford Insulation (WA) Ltd
19 Sheffield Road
Welshpool
WA 6106
Bradys Building Products
18 Railway Parade
Bayswater
WA 6053
AERATED WATER AND CORDIAL MANUFACTURERS:
Coca Cola Bottlers (Perth) Pty Ltd
19 Miles Road
Kewdale
WA 6105
Pepsi Cola Bottlers Australia
15 Magnet Road
Canning Vale
WA 6155
AIR CONDITIONING INSTALLATIONS:
A.E. Smith-Westair
13 MacAdam Place
Balcatta
WA 6021
Australia Pacific Air Conditioning Manufacturing
Apac Way
Redcliffe
WA 6104
Direct Engineering Services Pty Ltd
36 Beringarra Avenue
Malaga
WA 6090
ALUMINIUM FABRICATORS:
Crane Aluminium Systems
12 Cressall Road
Balcatta
WA 6021
COM-AL Windows Pty Ltd
16 Madrid Place
Maddington
WA 6109
ALUMINIUM MANUFACTURERS:
Comalco Aluminium (Western Australia) Ltd
c/o 55 Colin Street
Melbourne
VIC 3000
ASBESTOS CEMENT MANUFACTURERS:
James Hardie & Co Ltd
Rutland Avenue
Welshpool
WA 6106
Unifab (W.A.)
Unit 20
4 Pilbara Street
Welshpool
WA 6106
BALL AND ROLLER BEARING SPECIALISTS:
ABC Bearings
Unit 1/4 Port Kembla Drive
Bibra Lake
WA 6163
BATTERY MANUFACTURERS:
Industrial Storage Batteries Pty Ltd
Vesta Vattert Company Ltd
BISCUIT MANUFACTURERS:
Arnotts Biscuits Ltd
90-94 Bannister Road
Canning Vale
WA 6155
Mills & Wares
4 Stockdale Road
O’Connor
WA 6163
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BLACKSMITHS AND FARRIERS:
Arch Engineering
Lot 58 Rivers Road
Spearwood
WA 6163
Metro Baldock Spring Works Pty Ltd
74 Goodwood Parade
Rivervale
WA 6103
BOAT BUILDERS AND REPAIRERS:
Alumacraft Pty Ltd
65 Champion Drive
Kelmscott
WA 6111
Austal Ships Pty Ltd
126 Egmont Road
Henderson
WA 6166
Tenix Shipbuilding WA
775 Cockburn Road
Henderson
WA 6166
BOILERMAKERS:
Baguley F & Co
7 Rawlinson Street
O’Connor
WA 6163
Heat Exchangers International Ltd
13 Stott Road
Welshpool
WA 6106
RCR Tomlinson
239 Planet Street
Welshpool
WA 6106
BRASS FINISHERS:
Allmark and Associates Pty Ltd
314 Charles Street
North Perth
WA 6006
Osborne Park Brass Co
3/9 Sundercombe Street
Osborne Park
WA 6017
Westralian Engineering Works
Lot 700 Sparks Road
Henderson
WA 6166
BRASS AND NON-FERROUS FOUNDERS:
Alucast
23 Sorbonne Crescent
Canning Vale
WA 6155
Timcast Pty Ltd
97 Hector Street
Osborne Park
WA 6017
Veem Engineering Group Pty Ltd
22 Baile Road
Canning Vale
WA 6155
BREWERIES:
Matilda Bay Brewing Co Ltd
130 Stirling Highway
North Fremantle
WA 6159
Swan Brewery Co Ltd
25 Baile Road
Canning Vale
WA 6155
BRICK MANUFACTURERERS:
Metro Brick
South West Highway
Armadale
WA 6112

Midland Brick
Bassett Road
Middle Swan
WA 6065
BUILDING CONTRACTORS:
Brine A T & Sons Pty Ltd
435 Vincent Street
West Leederville
WA 6007
Mills and Hassall
17 Hoskins Street
Landsdale
WA 6065
BUTTER FACTORIES:
P B Foods Ltd
22 Geddes Street
Balcatta
WA 6021
Watsonia Pty Ltd
174 Hamilton Road
Spearwood
WA 6163
CANNERS AND FOOD PROCESSORS:
Kailis and France Pty Ltd
14 Neil Street
Osborne Park
WA 6017
CEMENT MANUFACTURERS:
Atlas Cement
77 Vulcan Road
Canning Vale
WA 6155
Cockburn Cement Pty Ltd
Russell Road
South Coogee
WA 6166
CHEESE FACTORIES:
Casa Cheeses
27 Carrington Street
Nedlands
WA 6009
P B Foods Ltd
22 Geddes Street
Balcatta
WA 6021
Watsonia
174 Hamilton Road
Spearwood
WA 6163
COLD STORAGE:
Clelands Cold Stores Pty Ltd
2 Absolon Street
Palmyra
WA 6157
Perth Ice Works
5 Cooper Road
Jandakot
WA 6164
CONFECTIONERY MANUFACTURERS:
Baitz Confectionery
10/11 Milford Street
East Victoria Park
WA 6101
COPPERSMITHS:
Austral Wright Metals
1 Baldwin Street
Kewdale
WA 6105
Crane Copper Tube
66 Belgravia Street
Belmont
WA 6104
Precision Brass
10 Guthrie Street
Osborne Park
WA 6017
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CROWN SEAL MANUFACTURERS:
Cospak (WA) Pty Ltd
108 Radium Street
Welshpool
WA 6106
Mauri Closures Pty Ltd
5 Keegan Street
O’Connor
WA 6163
CYCLE MANUFACTURERS AND REPAIRERS:
Malvern Star Bicycle Co
29 Fargo Way
Welshpool
WA 6106
DAIRIES AND MILK VENDORS:
Belmont City Dairy Supplies
54 Banyard Avenue
Kelmscott
WA 6111
P B Foods Ltd
22 Geddes Street
Balcatta
WA 6021
DIE CASTERS:
Alucast
23 Sorbonne Crescent
Canning Vale
WA 6155
Galvin Engineering Pty Ltd
Lot 310 Victoria Road
Malaga
WA 6062
Veem Engineering Group Pty Ltd
22 Baile Road
Canning Vale
WA 6155
DIE MAKERS:
De Cassan Industries Pty Ltd
28 Jackson Street
Bassendean
WA 6054
Press and Die Company
7 Ballantyne Road
Kewdale
WA 6105
DIE SINKERS:
Allmark & Associates Pty Ltd
314 Charles Street
North Perth
WA 6006
Wilson’s Engraving Works
30 Westchester Road
Malaga
WA 6062
DIESEL ENGINE MANUFACTURERS:
Alsthom Australia Ltd
(Power Plant Division)
153 Abernethy Road
Belmont
WA 6104
DOMESTIC APPLIANCES MANUFACTURERS AND
REPAIRERS:
Vax Appliances (Australia) Pty Ltd
296 Victoria Road
Malaga
WA 6062
DRUM MANUFACTURERS:
Southcorp Packaging
144 Carrington Street
Fremantle
WA 6160
Van Leer Australia Pty Ltd
8 Rawlinson Street
O’Connor
WA 6163

1601

EARTH MOVING CONTRACTORS:
Goldfields Contractors WA
25 Jackson Street
Bayswater
WA 6053
Henry Walker Eltin Contracting Pty Ltd
55 Broadway
Nedlands
WA 6009
Roche Mining
Level 1/130 Fauntleroy Street
Redcliffe
WA 6104
EARTH MOVING EQUIPMENT DISTRIBUTORS:
C.J.D. Equipment Pty Ltd
52 Great Eastern Highway
Guildford
WA 6055
N.S. Komatsu Pty Ltd
94 Sheffield Road
Welshpool
WA 6106
Westrac Equipment Pty Ltd
128-134 Great Eastern Highway
South Guildford
WA 6055
ELECTRIC MOTOR MANUFACTURERS AND REPAIRERS:
ABB Industries Pty Ltd
9 Bannister Road
Canning Vale
WA 6155
O’Donnell Griffin Pty Ltd
37 Hargreaves Street
Belmont
WA 6104
Quality Rewinds
4 Nasmyth Road
Rockingham
WA 6168
ELECTRICAL CONTRACTORS:
Kilpatrick Green Pty Ltd
86 Welshpool Road
Welshpool
WA 6106
Southern Cross Electrical Engineering Pty Ltd
41 Macedonia Street
Naval Base
WA 6165
ELECTROPLATERS AND ANODISERS:
Anodisers WA
3 Ladner Street
O’Connor
WA 6163
Bayswater Powder Coaters Pty Ltd
30 Railway Parade
Bayswater
WA 6053
City Plating Co
30 William Street
Beckenham
WA 6107
Premier Plating Co
59 John Street
Bentley
WA 6102
ENGINEERS - AGRICULTURAL:
Forward Engineers Pty Ltd
17-95 Adams Drive
Welshpool
WA 6106
Wallace Engineering Co
Foreshore
Port Road
Albany
WA 6330
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ENGINEERS - AUTOMOTIVE:
Auto Masters
322 William Street
Perth
WA 6000
Lube Mobile
200 North Lake Road
Kardinya
WA 6163
ENGINEERS - CONSTRUCTIONAL:
Fremantle Steel Fabrication Co (1979)
Lot 502 Cutler Road
Jandakot
WA 6164
HVAC Construction Ltd
123 Broadway
Bassendean
WA 6054
John Holland Constructions & Engineering Pty Ltd
263 Adelaide Terrace
Perth
WA 6000
Monadelphous Engineering Associates Pty Ltd
1 Sleat Road
Applecross
WA 6153
O’Donnell Griffin
491 Abernethy Road
Kewdale
WA 6105
ENGINEERS - DIESEL:
Cummins Diesel Sales & Service
50 Kewdale Road
Welshpool
WA 6106
Detroit Diesel Allison Australia Pty Ltd
174 Railway Parade
Bassendean
WA 6054
Diesel Engine Services & Spares Pty Ltd
20 Redcliffe Road
Redcliffe
WA 6104
ENGINEERS - GENERAL:
Baguley Engineering
7 Rawlinson Street
O’Connor
WA 6163
Eilbeck Cranes Pty Ltd
23 Jackson Street
Bassendean
WA 6054
Forward Engineers Pty Ltd
17-95 Adams Drive
Welshpool
WA 6106
Geraldton Building Co Pty Ltd
Ocean Street
Geraldton
WA 6530
Monadelphous Engineering Associates Pty Ltd
1 Sleat Road
Applecross
WA 6153
RCR Tomlinson
239 Planet Street
Welshpool WA 6106
ENGINEERS - INSULATION:
Bells Thermalag & Industrial Services Pty Ltd
5 Keegan Street
O’Connor
WA 6163
Bradford Insulation
Sheffield Street
Welshpool WA 6106
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Cape Modern Joint Venture
376 Victoria Road
Malaga
WA 6062
ENGINEERS - MARINE:
Baguley Engineering
7 Rawlinson Street
O’Connor
WA 6163
Fremantle Foundry & Engineering Co Pty Ltd
8 Queen Victoria Street
Fremantle
WA 6160
Madco Engineering
560 Sparks Road
Henderson
WA 6166
Wallace Engineering Co
Foreshore
Port Road
Albany
WA 6330
ENGINEERS - REFRIGERATION:
Baker A.J. & Sons Pty Ltd
209 Stirling Highway
Claremont
WA 6010
Gordon Brothers Industries Pty Ltd
130 Burswood Road
Victoria Park
WA 6100
McAlpine Hussmann
77 Dowd Street
Welshpool
WA 6101
ENGINEERS - STRUCTURAL:
D & F Engineering
11 Hurley Street
Canning Vale
WA 6155
Park Engineers Pty Ltd
42 Railway Parade
Welshpool
WA 6106
RCR Tomlinson
239 Planet Street
Welshpool
WA 6106
United Construction Pty Ltd
Mandurah Road
Kwinana
WA 6167
ENGRAVERS:
Sun Industries
33 Guthrie Street
Osborne Park
WA 6017
Sheridan’s for Badge
14 Florence Street
West Perth
WA 6005
Wilsons Sign Solutions
30 Westchester Road
Malaga
WA 6062
FERTILISER MANUFACTURERS:
CSBP & Farmers Ltd
40 The Esplanade
Perth
WA 6000
David Gray & Co Ltd
Rawlinson Street
O’Connor
WA 6163
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FIBRE GLASS MANUFACTURERS:
Plastics Ltd
18 Colray Avenue
Osborne Park
WA 6017
FIBROUS PLASTER MANUFACTURERS:
Bradys Building Products
18 Railway Parade
Bayswater
WA 6053
CSR Building Products
19-21 Sheffield Street
Welshpool
WA 6106
Unifab (WA)
20/4 Pilbara Street
Welshpool
WA 6106
FLOUR MILLERS:
Aero Flour Co
6 Noble Street
Kewdale
WA 6105
Goodman Fielder Mills Ltd
111 Stirling Highway
Fremantle
WA 6160
FOOTWEAR MANUFACTURERS:
Regina Footwear 1957
52 Edward Street
Osborne Park
WA 6017
FORGERS:
Donhad Armco Pty Ltd
18 Jackson Street
Bassendean
WA 6054
FOUNDRIES:
ANI Bradken WA
Adams Drive
Welshpool
WA 6106
Fremantle Foundry & Engineering Co Pty Ltd
8 Queen Victoria Street
Fremantle
WA 6160
Vaughan Castings
Lot 19 Russell Road
Henderson
WA 6166
GLASS MANUFACTURERS:
Australian Glass Manufacturers Co
35 Baile Road
Canning Vale
WA 6155
ICE CREAM MANUFACTURERS AND DISTRIBUTORS:
Benny’s Gelati Pty Ltd
A Division of D’Orsogna Ltd
Leach Highway Cnr Stock Road
Palmyra
WA 6157
P B Foods Ltd
22 Geddes Street
Balcatta
WA 6021
ICE MANUFACTURERS:
Kalamunda Ice Works
121 Welshpool Road
Welshpool
WA 6106
Perth Ice Works
611 Murray Street
Perth
WA 6000
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INDUSTRIAL GAS MANUFACTURERS:
Air Liquide WA Pty Ltd
276 Leach Highway
Myaree
WA 6154
BOC Gases
57 Baile Road
Canning Vale
WA 6155
INSTRUMENT MAKERS AND REPAIRERS:
Automotive Instrument Control
36-38 Sorbonne Cr
Canning Vale
WA 6155
Hawke Measurements Systems Pty Ltd
4A Shields Crescent
Booragoon
WA 6154
Hinco Instruments Pty Ltd
Unit 5/52 Vinnicombe Drive
Canning Vale
WA 6155
Touch Instrument Service Co
207 Railway Road
Subiaco
WA 6008
LOCAL GOVERNMENT AUTHORITIES:
Albany City Council
221 York Street
Albany
WA 6330
Bassendean Town Council
48 Old Perth Road
Bassendean
WA 6054
Perth City Council
St. Goerge’s Terrace
Perth
WA 6000.
MACHINERY MANUFACTURERS:
Mechatronics Pty Ltd
51 Wechester Road
Malaga
WA 6090
Nix Machinery Design
49 Buckingham Drive
Wangara
WA 6065
Wintern International Pty Ltd
11 Blamey Place
O’Connor WA 6163
MACHINERY MERCHANTS: (see also Engineers’
Equipment and Material Distributors)
Engineering Equipment Sales
47 McCoy Street
Myree
WA 6154
Hitachi Construction Machinery (Australia) Pty Ltd
111 McDowell Street
Welshpool
WA 6106
Ron Mack Machinery Sales WA
8 Hector Street
Osborne Park
WA 6017
MEAT EXPORTERS AND SUPPLIERS:
Globe Meats
147 Great Eastern Highway
Bellevue
WA 6056
Harvey Meat Exports (E.G. Green & Sons)
Seventh Street
Harvey
WA 6220
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MILK TREATMENT PLANTS:
P B Foods Ltd
Geddes Street
Balcatta
WA 6021
MONUMENTAL MASONS & SCULPTORS:
Karrakatta Monumental Works
59 Carrington Street
Nedlands
WA 6009
Perth Monumental Works
483 Great Eastern Highway
Redcliffe
WA 6104
MOTOR BODY BUILDERS:
Boomerang Engineering Pty Ltd
14 Wheeler Street
Belmont
WA 6104
Bosich Motor Body Works
20 Roydhouse Street
Wembley
WA 6014
Howard Porter Pty Ltd
Murphy Street
O’Connor
WA 6163
T L Engineering
300 Collier Road
Bayswater
WA 6053
Volgren Australia
47 Beringarra Avenue
Malaga
WA 6090
MOTOR CHASSIS ALIGNERS:
Lombardi Bros
11 Charles Street
Bentley
WA 6102
QVR Pty Ltd
126 Radium Street
Welshpool
WA 6106
MOTOR CYCLES SALES & SERVICE:
Cully’s Motor Cycle Centre
9/511 Wanneroo Road
Balcatta
WA 6021
Rick Gill Motorcycles
13 Main Street
Osborne Park
WA 6017
Suzuki North
440 Scarborough Beach Road
Osborne Park
WA 6017
MOTOR GARAGES & SERVICE STATIONS:
Ampol Northlands
393 Wanneroo Road
Balcatta
WA 6021
Diesel Motors Pty Ltd
1089 Albany Highway
Bentley
WA 6102
Fennessy’s Motors Pty Ltd
2 Bussell Highway
Busselton
WA 6280
MOTOR TYRE DEALERS, RETREADERS & MANUFACTURERS:
Bob Jane T-Mart
3 Ledgar Road
Balcatta
WA 6021
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Bridgestone Australia Ltd
516 Abernethy Road
Kewdale
WA 6105
Goodyear Tyre & Rubber
511 Abernathy Road
Kewdale
WA 6105
Ian Diffen Tyres
2 Adrian Street
Welshpool
WA 6106
MOTOR VEHICLE DISTRIBUTORS:
Ford Motor Company (Australia) Pty Ltd
Level 2
1100 Hay Street
West Perth
WA 6005
General Motors Holden’s Automotive Ltd
52 Delhi Street
West Perth
WA 6005
NAIL MANUFACTURERS:
Jambro Pty Ltd
7 O’Malley Street
Osborne Park
WA 6017
Stanley-Bostitch Pty Ltd
3/1731 Albany Highway
Kenwick
WA 6017
PATTERNMAKERS:
Osborne Patternmakers
2/5 Blamey Place
O’Connor
WA 6163
Pattern Making Services
57 Spencer Street
Jandakot
WA 6164
Tibbett & Coote
Cnr Harrison and President Streets
Welshpool
WA 6106
PIPE & PIPE-FITTINGS - CAST IRON - MANUFACTURERS:
Alltype Engineering Services
62 Burlingham Street
Naval Base
WA 6166
Galvin Engineering Pty Ltd
410 Victoria Road
Malaga
WA 6090
PIPE & PIPE-FITTINGS - CONCRETE - MANUFACTURERS:
CRC Humes Ltd
36 Felspar Street
Welshpool
WA 6106
James Hardie
Gate 4 Rutland Avenue
Welshpool
WA 6106
PIPE & PIPE-FITTINGS - EARTHENWARE - MANUFACTURERS:
Bristile Ltd
Harper Street
Caversham
WA 6055
Jayell Enterprises
14 Manners Street
Victoria Park
WA 6100
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PLASTIC MOULD MANUFACTURERS:
PLUMBERS & SHEETMETAL WORKERS:
Astra Metal Products Pty Ltd
231 Camboon Road
Malaga
WA 6090
Australian Pacific Air Conditioning Manufacturing
Apac Way
Redcliffe
WA 6104
Bains Harding Industries Pty Ltd
21 King Edward Road
Osborne Park
WA 6017
Direct Engineering Services Pty ltd
36 Beringarra Avenue
Malaga
WA 6090
Lyons & Pierce
3 Cort Way
Rockingham
WA 6163
Plumbers (WA) & Co
Unit 20/81 Briggs Street
Carlisle
WA 6101
PRINTERS:
Crystal Printing Pty Ltd
112-114 Mallard Way
Cannington
WA 6107
Fineline Print & Copy Service Pty Ltd
11 Bramall Street
East Perth
WA 6004
Jiffy Instant Printing
11 Hutton Street
OSBORNE PARK WA 6017
QUARRIES:
Pioneer Concrete (WA) Pty Ltd
123 Burswood Road
Victoria Park
WA 6100
Readymix Group (The)
75 Canning Highway
Victoria ParkWA 6100
REFRIGERATOR MANUFACTURERS:
Arcus Australia Pty Ltd
10 Roydhouse Street
Wembley
WA 6014
Baker, AJ & Sons
209 Stirling Highway
Claremont
WA 6010
Pinakis Refrigeration Works Pty Ltd
254 Welshpool Road
Welshpool
WA 6106
REFRIGERATION REPAIRERS & SERVICES:
Carrier Airconditioning Pty Ltd
Apac Way
Redcliffe WA 6104
Q A L Refrigeration WA Pty Ltd
78 Robinson Avenue
Belmont WA 6104
RETAIL & WHOLESALE STORES:
Coles Myer Ltd
City Arcade Office Tower
Perth
WA 6000
David Jones
622 Hay Street
Perth
WA 6000
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Woolworths (WA) Pty Ltd
123 Kewdale Road
Kewdale
WA 6105
ROPE & CORDAGE & TWINE MANUFACTURERS:
Donaghy Downs Pty Ltd
4 & 5/102 Briggs Street
Fremantle
WA 6160
SAFE MANUFACTURERS:
Chubb Safe
22 South Street
Rydalmere
NSW 2116
Makutz, B
6 Moresby Street
Kensington
WA 6151
SAWMILLERS:
Bunnings Forest Products Pty Ltd
2 Adams Drive
Welshpool
WA 6106
Colli & Sons
Kent Way
Malaga
WA 6090
SCALES - SALES & SERVICE:
Mettler Toledo Ltd
91 Holder Way
Malaga
WA 6090
Supreme Scale Service Pty Ltd
3/26 Collingwood Street
Osborne Park
WA 6017
SCRAP METAL MERCHANTS:
Metal Corp Recyclers
24 Chisolm Crescent
Kewdale
WA 6105
Simsmetal Ltd
200 Barrington Street
Spearwood
WA 6163
SEWING MACHINE DISTRIBUTORS:
Bernina Sewing Machines of Australia
13 Queen Street
Perth
WA 6000
Brother International (Aust) Pty Ltd
117 Great Eastern Highway
Belmont
WA 6104
Elna WA
337 Rockerby Road
Subiaco
WA 6008
Husqvarna Viking
9 Augusta Way
Willetton
WA 6155
Janome Sewing Machine Co. (Aust) Pty Ltd
117 Burswood Road
Victoria Park
WA 6100
SPRING MAKERS:
Jenkins Springs Pty Ltd
188 Railway Parade
Bassendean
WA 6054
Metro Baldocks Springs
75 Goodwood Parade
Rivervale
WA 6103
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TAXI SERVICES:
Black & White Taxis
Fauntleroy Avenue
Redcliffe
WA 6104
Swan Taxis Co-Op Ltd
1008 Wellington Street
Perth
WA 6000
TILE - ROOFING - MANUFACTURERS & LAYERS:
Bristile Ltd
Harper Street
Caversham
WA 6055
CSR Monier Wunderlich
19-21 Sheffield Road
Welshpool
WA 6106
Wilroof Australia
32/86 Beechboro Road
Bayswater
WA 6053
TIN MINES:
Greenbushes Tin
Greenbushes
WA 6254
TRACTOR MANUFACTURERS:
Caterpillar of Aust
1st Floor28 Thorogood Street
Victoria Park
WA 6100
McIntosh & Son
547 Great Eastern Highway
Redcliffe
WA 6104
NS Komatsu Pty Ltd
94 Sheffield Road
Welshpool
WA 6106
TRANSFORMER MANUFACTURERS:
ABB Transmission & Distribution
429 Scarborough Beach Road
Osborne Park
WA 6017
Radix Pty Ltd
37 Howe Street
Osborne Park
WA 6017
TWO STROKE ENGINE COMPONENT PROTOTYPE:
Orbital Engine Company (Aust) Pty Ltd
1 Whipple Street
Balcatta
WA 6021
TYPEWRITER DISTRIBUTORS & SERVICES:
Brother Industries Pty Ltd
177 Great Eastern Highway
Belmont
WA 6104
Can-Calc Pty Ltd
272 Hay Street
East Perth
WA 6004
TYRE & TUBE MANUFACTURERS:
Dunlop and Olympic Tyres Pty Ltd
239 Star Street
Welshpool
WA 6106
Goodyear Tyre & Rubber
511 Abernethy Road
Kewdale
WA 6105
WASHING MACHINE MANUFACTURERS:
Asko Appliances (Aust) Pty Ltd
15 Walters Drive
Osborne Park
WA 6017
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Inhouse Laundries
Suite 2/589 Stirling Highway
Cottesloe
WA 6011
Maytag Commercial
40 Teddington Road
Burswood
WA 6100
WASHING MACHINE REPAIRERS & SERVICES:
Abel Appliance Service Co
28 Teddington Road
Victoria Park
WA 6100
WELDERS:
Alltype Engineering Services
62 Burlington Street
Naval Base
WA 6165
Fremantle Foundry & Engineering Co. Pty Ltd
8 Queen Victoria Street
Fremantle
WA 6160
Specialised Welding (WA) Pty Ltd
1 Alice Street
Bassendean
WA 6054
WINDOW FRAME MANUFACTURERS:
Alumimium Products (1964) Pty Ltd
1 Davidson Street
Maddington
WA 6109
Jason Windows
1 McDowell Street
Welshpool
WA 6106
Lidco Alumimium Windows Pty Ltd
1 Gary Road
Maddington
WA 6109
Stegbar
66 Prindiville Drive
Wangara
WA 6065
WROUGHT IRON WORKERS:
Floreat Iron Works
2/36 Sarich Court
Osborne Park
WA 6017
Notley & Co
15 Aldous Place
Booragoon
WA 6154
Perth Wrought Iron
33 Bassendean Road
Bayswater
WA 6053
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AWARDS/AGREEMENTS—
Application for variation of—
No variation resulting—
GOVERNMENT OFFICERS SALARIES,
ALLOWANCES AND CONDITIONS AWARD 1989.
No. PSA A3 of 1989.
2001 WAIRC 03062
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE CIVIL SERVICE ASSOCIATION
OF
WESTERN
AUSTRALIA
(INCORPORATED), APPLICANT
v.
CHIEF EXECUTIVE OFFICER,
COUNTRY
HIGH
SCHOOLS
HOSTELS
AUTHORITY,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
TUESDAY, 19 JUNE 2001
FILE NO
P 20 OF 1998
CITATION NO. 2001 WAIRC 03062
__________________________________________________________________________

Result

Application variation to an award
dismissed

__________________________________________________________________________

Order.
WHEREAS this is an application pursuant to Section 40 of
the Industrial Relations Act 1979; and
WHEREAS on the 12th day of August, the 13th day of October, the 15th day of November 1999 and the 26th day of June
2000 the Commission convened conferences for the purpose
of conciliating between the parties; and
WHEREAS at the conclusion of the conferences the Applicant sought time to consider its position; and
WHEREAS by an email to the Commission dated the 15th
day of June 2001 the Applicant sought to discontinue the application;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Public Service Arbitrator.

MINERAL SANDS INDUSTRY AWARD 1991
No. A3 of 1991.
2001 WAIRC 03140
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CONSTRUCTION,
MINING,
ENERGY,
TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS—WESTERN
AUSTRALIAN BRANCH
THE AUSTRALIAN WORKERS’
UNION, WEST AUSTRALIAN
BRANCH, INDUSTRIAL UNION OF
WORKERS, APPLICANTS
v.
RGC MINERAL SANDS LIMITED

CORAM
DELIVERED
FILE NO
CITATION NO.
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WESTRALIAN SANDS LTD
COMMUNICATIONS, ELECTRICAL,
ELECTRONIC,
ENERGY,
INFORMATION,
POSTAL,
PLUMBING,
AND
ALLIED
WORKERS UNION OF AUSTRALIA,
ENGINEERING & ELECTRICAL
DIVISION,
WA
BRANCH,
RESPONDENTS
COMMISSIONER A R BEECH
THURSDAY, 28 JUNE 2001
APPLICATION 2178 OF 1998
2001 WAIRC 03140

_______________________________________________________________________________

Result
Representation
Applicants
Respondents

Application remitted back to the
Commission discontinued.
Mr D. Schapper (of counsel)
Mr R. Lilburne (of counsel)

_______________________________________________________________________________

Order.
WHEREAS this application was remitted back to the Commission and reallocated;
AND WHEREAS on 20 June 2001 the applicants advised
the Commission that they wish to discontinue this application;
AND HAVING HEARD Mr D. Schapper (of counsel) on
behalf of the applicants and Mr R. Lilburne (of counsel) on
behalf of the respondents.
NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—
THAT the application be discontinued.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

AGREEMENTS—
Industrial—Retirements from—
KARRINYUP PLASTERING CO INDUSTRIAL
AGREEMENT.
No. AG192 of 1995.
IN THE WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
No. 1143 of 2001
IN THE MATTER of the Industrial Relations Act 1979
and
IN THE MATTER of the filing in the Office of the Registrar
of a Notice of Retirement from Industrial Agreement in
accordance with section 41(7) of the said Act
Karrinyup Plastering Co Pty Ltd will cease to be a party to the
Karrinyup Plastering Co Industrial Agreement No AG 192 of
1995 on and from the 19th day of July 2001.
DATED at Perth this 18th day of June 2001.
J. A. SPURLING,
Registrar.
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KARRINYUP PLASTERING INDUSTRIAL
AGREEMENT.
No. AG171 of 1994.
IN THE WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
No. 1144 of 2001
IN THE MATTER of the Industrial Relations Act 1979
and
IN THE MATTER of the filing in the Office of the Registrar
of a Notice of Retirement from Industrial Agreement in
accordance with section 41(7) of the said Act.
Karrinyup Plastering Co Pty Ltd will cease to be a party to the
Karrinyup Plastering Industrial Agreement No AG 171 of 1994
on and from the 19th day of July 2001.
DATED at Perth this 18th day of June 2001.
J. A. SPURLING,
Registrar.

NOTICES—
Award/Agreement matters—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Application No. A 3 of 2001
APPLICATION FOR AN AWARD ENTITLED
“BURSWOOD ISLAND RESORT EMPLOYEES
AWARD 2001”
NOTICE is given that an application has been made to the
Commission by the Australia Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch under the
Industrial Relations Act 1979 for the above Award.
As far as relevant, those parts of the proposed Award which
relate to area of operation or scope are published hereunder.
3.—SCOPE AND PARTIES BOUND
This award shall be binding upon all employees employed
by Burswood Resort (Management) Limited and any successor, assignee or transmittee of the Burswood Resort
(Management Limited) in its capacity as Manager of the
Burswood Property Trust in the callings described in clause
5—Wages of this award—
5.—WAGES
(1) The following tables as listed hereunder shall specify
the minimum fortnightly rate of wage payable to employees covered by this Award. The rates prescribed
in column below shall take effect from 1st July 2001.
(2) In the event that the Company makes “additional payments” to employees party to Australian Workplace
Agreements (“AWAs”) then the Company shall also
make those same payments to “relevant employees”
paid under this Award.
“additional payments” are payments greater than
those prescribed by this Award.
“relevant employees” are employees who do comparable duties to those employees paid additional
payments under an AWA.
Where the Company makes additional payments to
employees party to an AWA they shall notify the
Union within seven (7) days of any decision to make
such payments.
Any dispute concerning this clause shall be determined in accordance with Clause 39.—Resolution
of Disputes of this Award.
$ per fortnight
A. FOOD & BEVERAGE
1. Bar Attendant (Grade 1) ...
939.38
2. Bar Attendant (Grade 2) ...
956.12

3. Head Bar Attendant
...
4. Cellarperson
...
5. Waiter/Waitress
...
6. Steward/Stewardess
...
7. Head Waiter/Waitress
...
8. Head Steward/Stewardess...
9. Snack-Bar Attendant
...
10. Bar Useful
...
11. Host/Hostess
...
B. HOUSE
1. Housekeeper
...
2. Porter
...
3. Room Attendant
...
4. Timekeeper
...
C. KITCHEN
1. Chef
...
2. Qualified Cook
...
3. Cook Employed Alone ...
4. Breakfast and/or Other
Cook
...
5. Kitchen Hand
...
6. Qualified Butcher
...
7. Other Butcher
...
D. MISCELLANEOUS
1. Cafeteria Attendant
(Grade 1)
...
2. Cafeteria Attendant
(Grade 2)
...
3. Commissionaire
...
4. Valet/Carparking
Attendant
...
5. Storeperson
...
6. Laundry Attendant
(Grade 1)
...
7. Laundry Attendant
(Grade 2)
...
8. Cleaner
...
9. Gardener
...
10. Qualified Gardener
...
11. Groundsperson
...
12. General Hand
...
13. Seamstress
...
14. Wardrobe Attendant
...
15. Guest Services Attendant ...
16. Cashier
...
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1014.25
960.86
920.22
920.22
993.82
993.82
920.22
912.32
993.82
1014.25
912.32
912.32
939.38
1062.37
993.82
940.86
931.80
912.32
993.82
962.55

920.22
931.80
912.32
912.32
931.80
912.32
933.70
912.32
912.32
1093.86
912.32
912.32
999.72
912.32
993.82
939.38

(a) In-Charge Rates
An employee who is appointed and placed in charge
of other employees shall be paid the following rates
in addition to his/her ordinary time rate of pay—
$ per fortnight
(i) If placed in charge of
less than 6 employees
...
22.53
(ii) If placed in charge of
6-10 employees
...
30.33
(iii) If placed in charge of
11-20 employees
...
35.17
(iv) If placed in charge of
more than 20 employees ...
58.76
Provided that these additional rates shall not be payable to any employee employed in the classifications
of Chef, Housekeeper, Head Waiter, Head Waitress,
Head Steward, Head Stewardess, Head Bar Attendant and Casino Operations Employees.
(b) Service Payments
In addition to the wage rates prescribed in Sections
A, B, C and D of this subclause, all employees (other
than Apprentices) employed on a full-time and parttime basis, shall be paid Service Payments at the
following rates—
$ per fortnight
After 1 year of service ...
17.48
After 2 years of service ...
26.85
After 3 years and
subsequent years of
service
...
36.01

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

E. CASINO OPERATIONS
$ per fortnight
1. Croupier/Dealer
On commencement
...
On completion 3 months
probation
...
On completion 12 months
service
...
On completion 18 months
service
...
On completion 24 months
service and thereafter
...
2. Inspector
On commencement
...
On completion 12 months
service
...
On completion 24 months
service
...
On completion 48 months
service and thereafter
...
3. Keno Runner
...
4. Keno Operator
On commencement
...
On completion 3 months
probation
...
On completion 12 months
service
...
On completion 24 months
service and thereafter
...
5. Video Attendant
On commencement
...
On completion 3 months
probation
...
On completion 12 months
service
...
On completion 24 months
service and thereafter
...
6. Count Team
On commencement
...
On completion 3 months
probation
...
On completion 12 months
service
...
On completion 24 months
service and thereafter
...
7. Change Booth Cashier
On commencement
...
On completion 3 months
probation
...
On completion 12 months
service
...
On completion 24 months
service and thereafter
...
8. Main Cage Cashier
On commencement
...
On completion 12 months
service
...
On completion 24 months
service
...
On completion 48 months
service and thereafter
...
9. Camera Surveillance Operator
On commencement
...
On completion 12 months
service
...
On completion 24 months
service
...
On completion 48 months
service and thereafter
...
10. Security Officer
On commencement
...
On completion 3 months
probation
...
On completion 12 months
service
...
On completion 24 months
service and thereafter
...

916.85
1190.42
1215.06
1240.22
1265.28
1296.77
1322.15
1372.90
1398.28
916.85
916.85
1015.83
1061.74
1104.91
916.85
1015.83
1061.74
1104.91
916.85
1015.83
1061.74
1104.91
916.85
1015.83
1061.74
1104.91
1272.13
1296.77
1372.90
1398.28
1272.13
1296.77
1372.90
1398.28
1018.36
1070.90
1126.29
1215.06
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Provided that an employee appointed as a Senior
Security Officer shall, in addition to the appropriate
Security Officers’ rate receive an additional payment
of—
(ii) $55.07 per fortnight from the date of operation of this award.
Notwithstanding the provisions contained in Section
E of this subclause, employees engaged in the classifications described below on a casual contract of
service in accordance with the provisions of Clause
14—Casual Employees of this award shall—
(a) in the case of employees engaged prior to the
operation of this award in the classifications
of Croupier/Dealer, Keno Operator, Video
Attendant, Count Team, Change Booth Cashier and Security Officer, move from their “on
commencement” wage increment to the next
wage increment after performing 494 hours
of work, but in any event not before three
months of service, and not later than six
months of service.
(b) in the case of employees engaged subsequent
to the operation of this award, in the following classifications, move successively from
their “on commencement” wage increment to
the next wage increment as follows—
(i) Croupier/Dealer
After 494 hours, but in any event not
before three months of service and not
later than six months of service; and
thereafter
After 1976 hours but in either event not
before 12 months of service and not
later than 24 months of service; and
thereafter
After 2964 hours but in any event not
before 18 months of service and not
later than 36 months of service; and
thereafter
After 3952 hours but in either event not
before 24 months of service and not
later than 48 months of service.
(ii) Keno Operator/Video Attendant/Count
Team/Change Booth Cashier
After 494 hours, but in either event not
before three months of service and not
later than six months of service; and
thereafter
After 1976 hours, but in any event not
before 12 months of service and not
later than 24 months of service; and
thereafter
After 3952 hours, but in either event
not before 24 months of service and
not later than 48 months of service.
(iii) Inspector/Main Cage Cashier/Surveillance Operator
After 1976 hours, but in either event
not before 12 months of service and
not later than 24 months of service; and
thereafter
After 3952 hours but in either event not
before 24 months of service and not
later than 48 months of service; and
thereafter
After 7904 hours, but in either event
not before 48 months of service and
not later than 96 months of service.
(2) Classifications
(a) “Bar Attendant—Grade 1” shall be an employee over the age of 18 years who serves
liquor for sale from behind a bar counter, and
shall include an employee employed in the sale
of liquor from a bottle department.
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(b) “Bar Attendant—Grade 2” shall be an employee over the age of 18 years who in addition
to performing the normal duties of a “Bar Attendant—Grade 1”, as defined in (a) hereof,
shall be required by the Company to have a
knowledge of the preparation and/or mixing
of drinks and where necessary carry out such
duties.
(c) “Qualified Butcher” shall be a butcher who
has completed a trade test at a recognised
school or college acceptable to the Company.
(d) “Cafeteria Attendant—Grade 1” shall be an
employee serving, and/or receiving money
from employees for snacks or meals.
(e) “Cafeteria Attendant—Grade 2” shall be an
employee who in addition to the duties of a
“Cafeteria Attendant—Grade 1”, assists in the
preparation of snacks and meals served to
employees.
(f) “Cellarperson” shall be an employee employed in charge of, or responsible for the
contents of a cellar or liquor store.
(g) “Cleaner” shall be an employee who does general cleaning duties in or about the resort
complex.
(h) “Chef” shall be an employee appointed as such
and shall be an employee who is a “Qualified
Cook” (as defined in (i) hereof).
(i) “Qualified Cook” shall be an employee who
has completed and can produce appropriate
documentary evidence to the Company to the
effect that he or she has successfully completed an apprenticeship in cooking at an
approved or recognised school or college, or
who can provide documentary evidence of
having served at least 6 years in Her Majesty’s Armed Forces in the classification of
Cook.
(j) “Breakfast Cook” shall be an employee (other
than a Chef, Qualified Cook or Cook Employed Alone) who is responsible for the
preparation of breakfasts.
(k) “Other Cook” shall be an employee who assists in the cooking and preparing of meals.
(l) “Cook Employed Alone” shall be an employee
who is employed when no other cook is employed during their shift.
(m) “Gardener” shall be an employee required to
carry out duties incidental to the maintenance
of gardens and the surrounds at the resort and
who may be required to carry out other duties
but shall not include greenkeeping staff or
other persons who have completed a trade or
recognised course in horticulture.
(n) “Qualified Gardener” shall be a gardener who
has completed a suitable course in horticulture at a recognised school or college
acceptable to the Company.
(o) “General Hand” shall be an employee engaged
to perform general duties in and around the
resort but not including cooking, waiting, dispensing of liquor or other specialised
functions.
(p) “Housekeeper” shall be an employee who is
required by the Company to be in charge of
Room Attendants and/or other employees.
(q) “Snack Bar Attendant” shall be an employee
serving and/or receiving money from the public for snacks or meals.
(r) “Head Waiter, Head Waitress, Head Steward
or Head Stewardess” shall be an employee
required by the Company to be in charge of
other Waiters, Waitresses, Stewards or Stewardesses.
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(s) “Head Bar Attendant” shall be a Grade 2 Bar
Attendant required by the Company to be in
charge of other Bar Attendants.
(t) “Laundry Attendant—Grade 1” shall be an
employee required to launder, wash, clean, dry
clean, and maintain Company uniforms and
other items.
(u) “Laundry Attendant—Grade 2” shall be an
employee required to operate specialised
equipment in the process of maintaining and
dry cleaning Company uniforms and other
items.
(v) “Room Attendant” shall be an employee required to clean and service resort residential
accommodation.
(w) “Wardrobe Attendant” shall be an employee
who receives, distributes and maintains employee clothing, uniforms and equipment.
(x) “Waiter or Waitress” shall be an employee who
attends to the needs of other guests at a table
and/or performs room service duties.
(y) “Guest Services Officer” shall be a person who
attends to the needs of patrons including providing information and conducting tours.
(z) “Storeperson” shall be a person employed in
charge of and/or responsible for the contents
of a store not being a place where alcoholic
beverages or liquors are kept.
(aa) “Bar Useful” shall be an employee required
to perform duties associated with bar and waiting work. Such duties include the wiping of
tables or bar tops, collection of glasses or
plates and the cleaning of bar mats or other
general duties of a similar nature.
(ab) “Change Booth Cashier” shall be an employee
responsible for the use of and accounting for
change and/or being responsible for machine
payouts.
(ac)
“Main Cage Cashier” shall be an employee responsible for the receiving,
disbursing, reconciling and controlling receipt
and issue of gaming chips to gaming tables
from the Casino Cage and for exchanging
chips for currency from players reconciling
and controlling their own float and for recording all transactions therein.
(ad) “Count Team” shall be employees responsible for the conduct of a full count of moneys
received via gaming table drop boxes and the
recording of these moneys.
(ae) “Croupier/Dealer” shall be an employee required to deal one or more particular games
to a required standard.
(af) “Inspector” shall be an employee who is responsible for supervising a particular game or
number of games so as to ensure that correct
procedures and standards are observed by
croupiers/dealers. Provided that the number
of games supervised shall be at the absolute
discretion of the Company having full regard
to requirements of the Casino Control Act
1984 as amended and regulations thereto. Such
employee shall also be responsible for attempting to settle minor disputes and to guide or
liaise with croupier/dealers in the performance
of their duties.
(ag) “Keno Operator” shall be an employee responsible for receiving keno tickets and fees from
keno patrons and keno runners, and to conduct keno games.
(ah) “Keno Runner” shall be an employee responsible for collecting keno tickets and fees from
patrons in various parts of the complex and
deliver to the keno game.
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(ai) “Security Officer” shall be an employee engaged to enforce dress, behaviour and entry
requirements at the resort, and to carry out
routine security functions throughout the resort.
(aj) “Senior Security Officer” shall be an employee
who is appointed as such and is responsible
for the enforcement of such security measures
throughout the resort as may be directed from
time to time.
(ak) “Video Attendant” shall be an employee responsible for explaining the workings of video
machines to patrons and to assist with change
for customers at machines.
(al) “Camera Surveillance Operator” shall be an
employee who monitors the operations of the
gaming tables by remote observation including the use of electronic equipment.
(am) “Valet/Carparking Attendant” shall be an employee engaged in and around the Resort in
the direction and/or parking of vehicles.
A copy of the proposed Award may be inspected at my office at the AXA Centre, 111 St George’s Terrace, Perth.
J. A. SPURLING,
Registrar.
25 July 2001.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Application No. 1191 of 2001
APPLICATION FOR JOINDER OF PARTIES TO THE
CONTRACT CLEANERS (MINISTRY OF EDUCATION)
AWARD 1990 No. A 5 OF 1981
NOTICE is given that an application has been made to the
Commission by The Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch under
the Industrial Relations Act 1979 to join the parties listed hereunder to the above Award.
DMP Cleaning Services
11 Collins Street
Kalamunda WA 6076
Linfoot Cleaning Bros
38 Wittenoom Street
East Perth WA 6004
Office Cleaning Experts
Level 3/267 St Georges
Terrace
Perth WA 6000
Quirks Services
Level 5/233 Adelaide Terrace
East Perth WA 6004
Rainbow Coast Property
Suite 7/14 Old Perth Road
Services
Bassendean WA 6054
Arrix Integrated
43 Edward Street
Osborne Park WA 6017
The Application may be inspected at my office at the AXA
Centre, 111 St. Georges Terrace, Perth by any interested person without charge and any such person may, by giving written
notice of objection to the Commission and to the applicant
within 28 days of this notice, appear and be heard on the hearing of this application.
(Sgd.) J.A SPURLING,
Registrar.
25 July 2001
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PUBLIC SERVICE
ARBITRATOR—
Matters Dealt With—
2001 WAIRC 03023
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE CIVIL SERVICE ASSOCIATION
OF
WESTERN
AUSTRALIA
INCORPORATED, APPLICANT
v.
CHIEF EXECUTIVE OFFICER
WESTERN AUSTRALIAN (“WA”)
TOURISM
COMMISSION,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
THURSDAY, 14 JUNE 2001
FILE NO
PSAC 5 OF 2001
CITATION NO. 2001 WAIRC 03023
__________________________________________________________________________

Result

Recommendation issued

__________________________________________________________________________

Recommendation.
WHEREAS this is an application pursuant to Section 80E of
the Industrial Relations Act 1979; and
WHEREAS on the 13th day of June 2001 the Commission
convened a conference for the purpose of conciliating between
the parties; and
WHEREAS during the conference the Commission issued
a recommendation in relation to the matter;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby recommends—
THAT the parties enter into discussions with a view to
reaching agreement on terms for the resolution of the
matter subject to—
1. The parties recognising that the circumstances surrounding the dispute are unique; and
2. Any agreement resulting from the negotiations being quarantined from any other circumstances and
creating no precedent.
(Sgd.) P. E. SCOTT,
[L.S.]
Public Service Arbitrator.

2001 WAIRC 03159
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
DISABILITY
SERVICES
COMMISSION, APPLICANT
v.
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
FRIDAY, 29 JUNE 2001
FILE NO/S
PSAC 8 OF 2001
CITATION NO. 2001 WAIRC 03159
__________________________________________________________________________

Result

Recommendation issued

__________________________________________________________________________

Recommendation.
WHEREAS this is an application pursuant to Section 44 of
the Industrial Relations Act 1979; and
WHEREAS on the 29th day of June 2001 the Commission
convened a conference for the purpose of conciliating between
the parties; and
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WHEREAS during the conference the Commission issued
a recommendation in relation to the matter;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby recommends—
1. THAT the Chief Executive Officer of the Disability
Services Commission consider over the weekend
having the necessary calculations for the issues of
commuted allowance and staff mix completed in time
for the parties to meet at 12.30pm at the offices of
the Civil Service Association of Western Australia
(‘CSA’) on Monday the 2nd day of July 2001.
2. THAT the CSA undertake its best endeavours to arrange a meeting of delegates to take place no later
than 2.00pm Sunday the 1st day of July 2001 to consider progress to date.
3. THAT in light of the progress made that the CSA
delegates lift all bans at the meeting.
4. THAT the parties meet on Monday the 2nd day of
July 2001 at 12.30pm to discuss unresolved matters.
5. THAT the Commission convene a conference at
10.30am on Wednesday the 4th day of July 2001 for
the purpose of the parties reporting progress.
(Sgd.) P. E. SCOTT,
[L.S.]
Public Service Arbitrator.

NEGOTIATIONS FOR A REPLACEMENT
AGREEMENT
2001 WAIRC 03202
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
DISABILITY
SERVICES
COMMISSION, APPLICANT
v.
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
FRIDAY, 6 JULY 2001
FILE NO/S
PSAC 8 OF 2001
CITATION NO. 2001 WAIRC 03202
_______________________________________________________________________________

Result

Order issued

_______________________________________________________________________________

1

2

3

Reasons for Decision.
On Friday, 29 June 2001, the Disability Service’s
Commission (“DSC”) filed an application seeking an
urgent conference on the basis of difficulties being
experienced between the parties in resolving an enterprise
bargaining agreement, which difficulties had led to
employees of the DSC imposing overtime and other bans.
Pursuant to section 44 of the Industrial Relations Act
1979, the Commission convened a conference at 4.45pm
on that day, Friday, 29 June 2001. At the conclusion of
the conference the Commission issued recommendations
that over the weekend, the DSC consider undertaking
financial analysis of certain options being discussed
between the parties and that the Civil Service Association
of Western Australia (“the Union”) use its best endeavours
to arrange a meeting of members to report progress made
during discussions and with a view to lifting the bans. It
was also recommended that the parties meet on Monday,
2 July 2001 to have further discussions. A report back
conference was to be convened on Wednesday, 4 July
2001 at 10.30am.
When that conference convened, the parties reported
progress and undertook further negotiations. The
members of the Union were scheduled to meet on
Thursday, 5 July 2001.
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On Thursday, 5 July 2001, the Commission received a
request that the conference be reconvened urgently on
the basis that the Union’s members had met and decided
to take immediate industrial action, by withdrawing their
labour for 48 hours. The Commission convened a
conference at 4.45pm that day.
5 At that conference, the Commission attempted to
conciliate further between the parties.
6 During the course of the conference, the DSC sought an
Order of the Commission that the employees return to
work, and continue to work and not take further industrial
action during the process of conciliation, or failing
conciliation resolving the matters in dispute between the
parties, until arbitration resolved them.
7 Also during the course of the conferences before the
Commission, the DSC advised the Commission that it
provides care and supervision of disabled persons who
reside in accommodation provided by it, and who rely
on it to provide transport to and from their daily activities.
The industrial action had meant that volunteers and others
were being called on to provide the care, supervision and
transport which would otherwise be provided by the
employees. Those volunteers and others were unable to
be organised in time, or potentially insufficient numbers,
to ensure clients were collected from their sheltered
workshops on time, and some may wander off from their
collection points.
8 The Commission was also advised that the use of
volunteers and others meant that the normal routines of
the clients would be disrupted. This would have a
disturbing and distressing effect on those clients. As a
result, the clients may become agitated, placing the
volunteers and others in potentially volatile and dangerous
situations. The Union’s representatives did not dispute
the situation as described by the DSC.
9 Accordingly, taking count of the interests of the parties,
of the clients of the DSC, and of the public interest, in an
endeavour to prevent the further deterioration in industrial
relations, and to enable conciliation or arbitration to
resolve the matters in dispute, and to encourage the parties
to exchange further information and attitudes, the
Commission decided to issue Orders which were designed
to have the effect of—
(1) The DSC expressing its attitudes and providing
information regarding a range of issues the subject of dispute;
(2) The Union using its best endeavours to arrange a
meeting of members by 12 noon the following
day to put to that meeting the attitudes and information referred to in (1) above; and
(3) The employees of DSC returning to work, to continue to work in accordance with their contracts
of employment and their employer’s direction,
and to not undertake further industrial action
while conciliation or arbitration proceeds.
10 For the purpose of receiving a report from the parties as
to the progress of the matter, and to facilitate further
conciliation, a further conference was scheduled for the
following day, Friday, 6 July 2001 at 3.00pm.

NEGOTIATIONS FOR A REPLACEMENT
AGREEMENT
2001 WAIRC 03196
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
DISABILITY
SERVICES
COMMISSION, APPLICANT
v.
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
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DELIVERED
FILE NO/S
CITATION NO.
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Result

SECTION 23—
Miscellaneous Matters —

THURSDAY, 5 JULY 2001
PSAC 8 OF 2001
2001 WAIRC 03196

_______________________________________________________________________________

Application pursuant to s.44 of the
Industrial Relations Act 1979

_______________________________________________________________________________

Order.
WHEREAS this is an application pursuant to Section 44 of
the Industrial Relations Act 1979; and
WHEREAS on the 5th day of July 2001 the Commission
convened a conference for the purpose of conciliating between
the parties; and
WHEREAS during the conference the Commission issued
Orders in relation to the matter;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
1. THAT the Civil Service Association of Western Australia (“the Union”) shall use its best endeavours to
arrange a meeting of members for 12.00 noon, Friday, the 6th day of July 2001.
2. THAT the Disability Services Commission (“DSC”)
shall consider and advise the Union of its responses
to the following issues—
a. Agreeing to the enabling clause regarding level
2 without such agreement being linked to the
resolution of any other matter;
b. The agreement term being 2 years;
c. That the staff mix be the subject of discussion
between the parties over the 6 months following the registration of any agreement and be
dealt with in tandem with the establishment
of the level 2 criteria but not be a precondition to that establishment;
d. That commuted allowance apply to Level 2
Social Trainers in the same manner as applies
to Level 1 Social Trainers;
e. That an allowance for Penryn Street be the
subject of discussion between the parties over
the 6 months following registration of any
agreement; and
f. Provide to the Union a list of those areas where
and the numbers of employees who would
benefit from the proposed increase in the commuted allowance.
3. THAT the DSC notify the Union of its responses in
respect of the issues set out in Order 2 no later than
11.30am on Friday the 6th day of July 2001.
4. THAT at the meeting of the members to be convened
by the Union in accordance with Order 1 the responses to the issues raised in Order 2 be considered
by the Union’s members.
5. THAT the employees of the DSC return to work and
work in accordance with their contracts of employment and with the directions of their employer no
later than 4.00pm on Friday the 6th day of July2001
and not impose any work bans or undertake further
industrial action while conciliation and or arbitration proceed to resolve the matters in dispute between
the parties.
6. THAT the Commission shall convene a conference
at 3.00pm on Friday the 6th day of July 2001 for the
purpose of the parties reporting back to the Commission.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner,
Public Service Arbitrator.
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2001 WAIRC 03148
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE STATE SCHOOL TEACHERS
UNION OF W.A. (INCORPORATED),
APPLICANT
v.
THE MINISTER FOR EDUCATION,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
FRIDAY, 29 JUNE 2001
FILE NO/S
APPLICATION 1649 OF 2000
CITATION NO. 2001 WAIRC 03148
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application dismissed.
Mr D Balfour
Mr D Husdell

_______________________________________________________________________________

Reasons for Decision.
This application is an appeal pursuant to s 23B of the
Industrial Relations Act 1979 (“the Act”) seeking to
reverse a decision of the respondent of 3 August 2000,
finding the applicant’s member, Ms Green, guilty of
misconduct. Although s 23B of the Act has now been
repealed, this matter can be heard and determined pursuant
to the transitional provisions contained in the School
Education Act 1999.
Preliminary Issue
2. There is a preliminary matter to be dealt with. The
respondent raised as an issue, whether the appeal should
be dismissed by the Commission on the grounds that the
application for the appeal was not filed within the period
alleged to be specified in regulation 34(5) of the Industrial
Relations Commission Regulations 1985 (“the
Regulations”). In this regard, it was submitted by Mr
Husdell on behalf of the respondent, that notwithstanding
the repeal of those provisions of the Act establishing and
providing the jurisdiction and powers of the former
Government School Teachers Tribunal (“the Tribunal”),
those parts of the Regulations previously having
application to the Tribunal continue to apply to
proceedings such as these. In connection with this
submission, the respondent relied upon decisions of Beech
C in SSTUWA v Minister for Education (unreported,
WAIRC No 1662 of 1997, 20 February 1998) and of Scott
C in Longley v Director General of the Education
Department of Western Australia (unreported WAIRC No
518 of 1999, 27 August 1999).
3. To the extent that the decisions of Beech C and Scott C to
which I have just referred, support the submissions of
the respondent, with respect, I disagree with them. In my
view, it is plain that the provisions contained in Part VIII
of the Regulations, prescribed specific procedures in
relation to the exercise of jurisdiction and power by the
former Tribunal. It is entirely understandable that it was
the intention of the legislature at that time, to create
separate procedures in relation to the Tribunal, because
the Tribunal was a separate constituent authority of the
Commission, which exercised jurisdiction and power in
relation to government schoolteachers, exclusive of the
Commission’s general jurisdiction. A perusal of these
regulations indicates that there were specific provisions
dealing with appeals by government teachers, using
appropriate forms such as Forms 8, 25 and others, and
prescribed steps to be taken, completely different to the
procedural steps to be taken by parties to proceedings
before the Commission.
4. As I have recently observed in Puls v The Honourable
Minister for Education (unreported 2001 WAIRC 03078),
the intention of the legislature at the time of the repeal of
1.
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these provisions in the Act relating to the Tribunal, was
to enable teachers in government schools to fall within
the general jurisdiction of the Commission. Parliament
did however, as I observed in Puls, introduce into the Act
a specific head of power in s 23B, to deal with matters of
the kind presently before the Commission. Had it been
the intention of the legislature to limit the time within
which such appeals under s 23B could be brought, it could
have easily done so at the time of that amendment, as is
the case in relation to unfair dismissal applications,
pursuant to ss 29(1)(b)(i) and 29(2) of the Act.
5. Indeed, appeals instituted under s 23B as it was, have
been instituted by way of a notice of application on Form
1, with the respondent filing a notice of answer on Form
3, consistent with the relevant provisions of the
Regulations dealing with general applications to the
Commission. In my opinion, the application of the terms
of Part VIII of the Regulations, is inconsistent with the
exercise of the jurisdiction and powers of the Commission
in relation to government school teachers, following the
repeal of the relevant provisions of the Act: s 38
Interpretation Act 1984.
6. In the alternative, if the relevant regulations having
application to the Tribunal did apply, which in my view
for the above reasons they do not, I would be, in the
circumstances, prepared to extend time within which to
bring the appeal, or waive this procedural requirement,
as the case may require.
Facts
7. The facts of this matter are relatively straightforward and
may be stated as follows. Ms Green is a pre-primary
teacher at Cottesloe Primary School. She is also a
skydiving enthusiast. On 25 February 2000, there was a
sky dive to take place on the afternoon of that day.
Apparently it was initially scheduled for 3pm but was
later rescheduled to 4pm. In anticipation of attending this
jump, Ms Green approached the principal of the school,
Mr Mason. This took place on or about 9 February 2000.
At this meeting, Ms Green asked Mr Mason whether she
could take “short leave” for 25 February 2000 to go
skydiving. This request was refused by Mr Mason as it
was outside the guidelines for taking short leave. At some
point in this conversation, Ms Green then raised the
prospect of taking sick leave instead. According to Mr
Mason, this discussion ended with Ms Green telling him
that she was already booked to go skydiving that day and
she would take sick leave to go if she had to. Apparently,
a couple of days later, Mr Mason advised Ms Green that
the only leave available to her to take on 25 February
would be leave without pay.
8. The circumstances surrounding this discussion were also
the subject of evidence from Ms White, the registrar of
the school. She said that some time in the beginning of
February 2000, Ms Green approached her advising that
she wanted a day off on 25 February 2000 to go on a
“dive”. She said that she wanted to access short leave.
Ms White testified that she told Ms Green that short leave
was only available for emergency personal circumstances
and that she would have to speak to the principal, Mr
Mason, about this matter. Ms White also told her that the
appropriate leave would be leave without pay. It was Ms
White’s evidence that she clearly recalled being told by
Ms Green, that if she could not take short leave, then she
would take sick leave.
9. Ms Green testified that on the Wednesday and Thursday
preceding 25 February, she was feeling unwell. She said
she also felt tired. She testified that on the Friday morning
of the jump, that being 25 February, she felt unwell and
telephoned the school to advise she would not be
attending work. I pause to note that on the evidence she
did not make any contact with the skydiving school to
advise that she would not be attending the sky dive
because of illness.
10. Ms Green said that she slept in the morning but felt better
by lunchtime or the early afternoon. She said that she
then felt well enough to undertake the jump. Ms Green
proceeded to Jandakot and did undertake the sky dive
that apparently involved a take off at 4pm from the airport.
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Ms Green said she left for Jandakot at about 3pm, no
doubt however, spending some time preparing to leave
prior to this.
There was some other evidence before the Commission
from a skydiving colleague and a fellow teacher that Ms
Green did not look well at about this time.
The following week Ms Green returned to school. On
Wednesday 1 March 2000 Ms White asked Ms Green the
nature of her leave claim from the previous Friday. She
asked whether the leave was leave without pay. Ms White
testified that initially Ms Green said “yes it was” but
straightaway then said “no it was sick leave”. Ms White
asked Ms Green whether she had a medical certificate to
which Ms Green respondent in the negative. Subsequently,
the principal refused Ms Green’s request for payment of
sick leave for 25 February.
As a result of these events, an inquiry was conducted
pursuant to s 7C of the then Education Act 1928 alleging
that Ms Green had committed an act of misconduct. The
particulars of the allegations against Ms Green were set
out in a letter dated 10 March 2000 to her from the Acting
Director-General of the Education Department of Western
Australia which, formal parts omitted, was in the
following terms—
“It has been brought to the attention of the Education Department that you may have acted in a
manner that constitutes misconduct.
Specifically, it is alleged that—
• On 25 February 2000, you were absent without leave from Cottesloe Primary School to
go skydiving when your request for short leave
for that purpose was refused by the Principal; and
• On 1 March 2000, you fraudulently attempted
to claim sick leave without a medical certificate for the day dated 25 February 2000.
Should the allegations be found true, it may constitute misconduct in your employment as a teacher
under the Education Act 1928 (“the Act”). Specifically, the allegations may constitute misconduct
under Sections 7C(2)(c), (d) and/or (e) of the Act.
In accordance with Section 7C(4) of the Act, I am
providing you with an opportunity of furnishing a
written explanation in relation to the above allegations. Please ensure that your submission is received
by no later than close of business Friday 17 March
2000. You are to address your submission, marked
“Private and Confidential” to Mr Danny Cloghan,
Director, Employee Relations, Education Department, 151 Royal Street, East Perth, 6004.
I must advise you that, if as a result of your submission into this matter, I am satisfied that you are guilty
of misconduct, I may impose one or more of the penalties in accordance with Section 7C(12)(a) of the
Act or recommend to the Minister for Education that
you be dismissed in accordance with Section
7C(12)(b) of the Act.
Should I require, I may determine that a formal enquiry be held pursuant to Section 7C(3) to help
determine this matter. Attached is a copy of the relevant sections of the Education Act 1928.
I encourage you to co-operate fully to ensure this
matter is resolved as soon as possible. Should you
have any queries in relation to this matter, please do
not hesitate to contact Mr Darren Husdell, Industrial Officer on 9264 4036.”
An inquiry was instituted under the Education Act 1928.
Following the inquiry, the Acting Director-General, after
having considered the response of Ms Green and the
report of the independent enquirer appointed to undertake
the inquiry, Mr Evans, concluded that she was guilty of
misconduct as alleged. As a result of this finding, a
punishment was imposed upon Ms Green by way of a
reduction in her salary from level 2.3 to level 2.2; a
deduction of salary in the sum of $185.04 in respect of
the payment of salary for 25 February; and the issuance
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of a reprimand. This was set out in a letter from the Acting
Director-General dated 3 August 2000.
Conclusions
15. There was some conflict on the evidence between Ms
Green and witnesses called by the respondent, in particular
Mr Mason and Ms White. Having carefully considered
all of the evidence, and observed the witnesses giving
their testimony, where the evidence did conflict I prefer
the version of events as outlined in the evidence of the
respondent’s witnesses. In particular, it is to be noted that
Mr Mason and Ms White made contemporaneous notes
of discussions and incidents generally as they arose. I
also accept the evidence of Ms White in relation to Ms
Green telling her that if she could not access short leave
for 25 February then she would take sick leave. Ms White
was emphatic about this evidence due to the unusual
nature of Ms Green’s comments.
16. I therefore accept on the evidence and I find, that some
time prior to 25 February 2000, discussions did take place
between Ms Green and Mr Mason, and also Ms White,
to the effect that Ms Green indicated that if she could not
take short leave for the purposes of going skydiving on
25 February, then she would take sick leave.
17. As to the events leading up to 25 February, whilst I accept
that on the evidence, Ms Green may have been feeling
somewhat less than completely well, it is very significant
to note that at no stage did she advise the sky diving school
that she would not be attending the jump on the afternoon
of 25 February. In my opinion, this tends to confirm a
clear intention by Ms Green to attend the parachute jump
come what may, on that afternoon.
18. In my view, it strains credibility for an employee to say
they are too ill to attend for work, yet be well enough on
the same day, to take part in an activity such as skydiving,
which is obviously physically and physiologically
demanding. Even though on the evidence the time of the
jump was put back to 4pm on the day in question, clearly,
Ms Green would need to be prepared and indeed did on
the evidence, leave for Jandakot prior to the end of the
school day. As I have already observed, I have no doubt
that Ms Green had every intention of undertaking the jump
on this particular day.
19. This matter does not involve the overall capacity and
ability of Ms Green as a pre-primary school teacher. The
evidence was and I accept, that Ms Green has been a very
dedicated and well performing teacher. Mr Mason said
this in his evidence. However, it is the events of 25
February 2000, and those immediately preceding that day,
and only those issues, that are in question in these
proceedings.
20. Having regard to all of the circumstances and the evidence
before me, I am not persuaded that the applicant has made
out this appeal such that I should disturb the conclusions
reached by the respondent.
21. For all of these reasons, the appeal is dismissed.

Result
Representation
Applicant
Respondent

_______________________________________________________________________________

Application dismissed.
Mr D Balfour
Mr D Husdell

_______________________________________________________________________________

Order.
HAVING heard Mr D Balfour on behalf of the applicant and
Mr D Husdell on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.
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Reasons for Decision.
Mr Amoroso’s application claiming unfair dismissal was
filed on 2 January 2001. Mr Amoroso did not then serve
the application upon the respondent until 9 March 2001,
a delay of some 2 months. The Commission convened a
conference of the parties on 12 April 2001. Mr Amoroso
undertook to advise the Commission by 20 April whether
or not he wished to have the Commission hear and
determine his claim and he did so. His application was
listed for hearing at 10.30am on 22 June 2001.
On Monday, 18 June 2001 the Commission telephoned
Mr Amoroso as a courtesy to remind him that his
application was listed for the coming Friday, 22 May 2001
and he confirmed that he was aware of the date. The
Commission also telephoned the office of the respondent
and left a message for Mr Beer reminding him of the
hearing listed for Friday.
On the day of hearing, 22 June 2001 at approximately
10.15am Mr Amoroso telephoned the Commission and
informed my Associate that he was “the other side of
Fremantle”, the truck he was driving had broken down
and it had only just been fixed and he asked whether the
hearing could be put off. My Associate explained that it
is not likely that the hearing will be adjourned. Mr
Amoroso said it would take him “about an hour” to get
to the Commission and made the comment that he “may
have to give it up” if he cannot get the time changed. My
Associate informed him she would telephone him back
shortly.
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The Commission commenced the hearing at 10.30am,
informed the respondent, who was present with 3
witnesses, of Mr Amoroso’s call. After hearing from Mr
Beer, the Commission decided to agree with Mr
Amoroso’s request and to adjourn the hearing until
11.30am to allow Mr Amoroso time to come to the
Commission and Mr Amoroso was informed of this
decision. Mr Amoroso replied to the effect “I’ll see what
I can do, but I don’t think I can make it in that time”.
The Commission reconvened the hearing at 11.40am,
again in the presence of Mr Beer and his three witnesses.
There was no appearance on behalf of Mr Amoroso and
the Commission then adjourned the hearing on the
understanding that unless Mr Amoroso appeared later, or
provided the Commission with a satisfactory explanation
why he was unable to attend the hearing, then his
application would be struck out for want of prosecution.
Mr Beer indicated that in that event, the respondent was
of the view that Mr Amoroso had not genuinely intended
to have his application heard by the Commission, that it
would seek an Order from the Commission that Mr
Amoroso pay the respondent’s costs it had incurred in
attending for the morning of the hearing.
It is a matter of record that Mr Amoroso did not attend
the Commission on the day of the hearing even after
11.40am. Neither has he telephoned or written to the
Commission to advise of the reasons he was unable to
attend.
While this Commission will endeavour to make
allowances for an applicant who has every intention of
attending the Commission, but who has a transport
breakdown on the day of the hearing, I am not satisfied
in this case that Mr Amoroso genuinely intended to be
present on the day of the hearing. He certainly was aware
of the day of the hearing not just from the Commission’s
Notice of Hearing but also from the telephone call
extended to him as a courtesy. The point is well made by
Mr Beer that if Mr Amoroso had a vehicle breakdown he
could have telephoned the Commission at the time the
vehicle broke down, and not the time at which it was
fixed. Furthermore, if he was only an hour away from
Perth, he would have attended the Commission one hour
later, or perhaps shortly after that time given that his
vehicle had by then been fixed. Mr Amoroso’s failure to
attend the delayed hearing, nor to subsequently advise
the Commission of the circumstances of his nonattendance counts against him.
Accordingly, his application is now struck out for want
of prosecution.
The respondent has undoubtedly incurred a cost in it
having attended the Commission when, on the material
before the Commission, there was little likelihood that
the case would go ahead. Costs are not lightly awarded
against an applicant in the Commission, particularly one
that is unrepresented. However, in these circumstances,
the Commission will reserve to the respondent liberty to
apply for an Order for costs against Mr Amoroso. If the
respondent wishes to make such an application, it is to
advise the Commission and Mr Amoroso within 7 days
of the date of this Decision. It should attach to its
notification a schedule of the costs it seeks and a copy of
that notification should be sent to Mr Amoroso. The
Commission will, before deciding upon the respondent’s
request for costs, give an opportunity to Mr Amoroso to
challenge the amount of costs claimed.
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THURSDAY, 28 JUNE 2001
APPLICATION 7 OF 2001
2001 WAIRC 03124

_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application alleging unfair dismissal
dismissed for want of prosecution.
No Appearance
Mr A. Beer

_______________________________________________________________________________

Order.
There being no appearance by or on behalf of the applicant,
and having heard Mr A. Beer on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby orders—
(1) THAT the application be struck out for want of prosecution.
(2) THAT liberty is reserved to the respondent to apply
within 7 days of the date of this Order for an Order
against Mr Amoroso for the costs it incurred in attending for hearing on the date set down for the
hearing of this matter.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
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MITCHELL ROBERT S BARNES,
APPLICANT
v.
DAYMAN HOLDINGS PTY LTD ABN
009 309 468 TRADING AS
REYNOLDS & ASSOCIATES,
RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
FRIDAY, 1 JUNE 2001
FILE NO/S
APPLICATION 1792 OF 2000
CITATION NO. 2001 WAIRC 02941
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Applicant unfairly dismissed. Order made
for 11 weeks pay in lieu of notice.
Mr D C Leask of counsel
Mr J Brits as agent

_______________________________________________________________________________
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Reasons for Decision.
The Applicant, Mitchell Robert Stuart Barnes has (“the
Applicant”) made an application under s.29(1)(b)(i) and
(ii) of the Industrial Relations Act 1979 (“the Act”) for
orders pursuant to s.23A of the Act. The Applicant claims
that he was harshly, oppressively and unfairly dismissed
by Dayman Holdings Pty Ltd trading as Reynolds &
Associates (“the Respondent”) on 12 October 2000. The
Applicant also claimed that he had been denied a benefit
(not being a benefit arising under an award or order),
which arises out of his contract of employment. However,
at the hearing of this matter the claim for contractual
benefits was not pursued by the Applicant.
The Respondent is an advertising and design agency. The
Applicant commenced employment with the Respondent
on 11 July 2000. He was employed as a Creative Director
in support of the Respondent’s design and advertising
operations.
The Applicant has worked in the advertising industry since
late November 1972. Since December 1991 he had mainly
worked as a freelancer contracting to other agencies whilst
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building his own business. In November 1999 he started
a business called Stampede Advertising and Marketing.
His business primarily offered advertising services rather
than design services and his client base was substantially
engaged in retail shopping. In particular he provided
advertising services to shopping centres. By the middle
of 2000 his business was almost to the point where he
was unable to deal with the amount of work that the
business was obtaining.
The Applicant’s business was in a building in West Perth
on the same floor as Palandri Wines. The Applicant heard
Palandri Wines were expanding at a particularly fast rate
and he heard that the Respondent’s business had been
involved with another winery, Leeuwin Estates, so he
approached the Respondent’s principal, Mr Robert
Reynolds, with a view to putting together a joint venture
to offer advertising and design services to Palandri Wines.
Mr Barnes testified that Mr Reynolds’ business was
principally a design studio and that he was of the opinion
that Palandri Wines would principally require the services
of the design studio rather than advertising because the
services they would require would be the design of
prospectuses and wine bottle labels.
The Applicant met with Mr Reynolds. Mr Reynolds
advised Mr Barnes that he was intending to amalgamate
with another organisation which would increase his work
in the mining sector. In particular he expected a large
increase in work in the area of production of annual
reports. Instead of pursuing Palandri Wines and entering
into a joint venture, Mr Reynolds suggested that the
Applicant be employed by the Respondent. The
Respondent had not previously employed a Creative
Designer but had from tine to time obtained such services
on a contract basis.
On 3 July 2000 the Applicant wrote to Mr Reynolds as
follows—
“Thanks for seeing me at such short notice yesterday. I was keen to have a look at your setup and
witness the potential for myself. I was happy with
what saw.
I guess there are one or two issues, which we need
to discuss if we are to move forward.
Stampede Advertising and Marketing is a consultancy offering primarily advertising services. It seems
to me that Reynolds and Associates has a distinct
skew toward design. You talk of visual communication. It can be argued that visual communication is a
discipline of the advertising process. And I’m not
playing with semantics when I state this. Advertising, as described in the dic-tionary, is simply the
announcement of whatever it is someone has to sell.
So advertising can use many types of communication devices; design being one. Having said that, I
am a trained graphic designer and my work often
has a very strong graphic bent. However, over the
last 15 years or so, copywriting has developed into a
real strength. Indeed, it is the underlying skill that
lead to my appointment as Creative Director of Australia’s fourth largest agency. However, both skills
complement a third discipline; namely strategic development. I realise it may seem I’m blowing my
own trumpet but these skills are very real and enable
me to make a very comfortable living.
However, while these skills are finely honed, other
skills such as management etc are almost non-existent and my business acumen is laughable. Turning
my business from being a consultant into a successful advertising and marketing operation is something
I very much wish to achieve....and soon.
On the few occasions I could call, it is obvious to
me that there are many opportunities out there. It is
also true there are many lesser operators than myself doing better than me. It doesn’t gall me as such,
but I do recognise that they possess strengths that
appeal to advertisers which I lack. Clearly Reynolds
and Associates has an abundance of those sort of
skills. At a glance, it is easy to see that our
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combined talents may well prove appealing to many
advertisers.
I am currently in an unhappy marriage with Jenkin
Advertising and Marketing. JAM has two major clients; Taylor Woodrow and The Lester Group. About
one year ago I developed the strategic blueprint and
creative execution that won a significant chunk of
business for JAM. The pitch was against Stratagem
and MJB&B. My stuff blitzed them. The deal (not
in writing) was that should JAM win, I would get
the creative, Not so.
In January this year, after 6 months of developing a
relationship, I pitched against MJB&B for a Resort
development adjoining the Meadow Springs Golf
Club. The owners of the development were personal
friends of Craig Billings. It was my contact, I did
the pitch, all the creative, and a vast majority of the
production, yet, somehow got less than 45% of the
profits nearly 4 months after JAM was paid.
The point I’m making is that with the right support,
I can win business. By the same token, I seem to
have acquired an ability to associate with people who
take the view that ripping me off will only increase
my desire to put more business their way. It doesn’t.
You talk of being very proud of Reynolds and Associates standards. To my detriment on occasion, I have
the most stringent standards of originality. When
asked to describe the most attractive feature of my
work, I refer to the term ‘enrichment’. If my work
doesn’t enrich (and enrichment in all its levels and
meanings) it doesn’t pass muster. My work is personal, my standards uncompromising.
Lets talk about Palandri for a moment. You suggest
that should we go for and win the account, it should
be a Reynolds and Associates account. As I’ve found
out to my cost over the years, that doesn’t offer me
much protection. So I am very interested in your
view on how this or any other account should be run
and how profits divided. We could use this as a model
for future projects. For it is my ambition to win many
many more accounts.
For your information, my arrangement with JAM is
as follows. We each offer the other 1/3rd off our
outside charges. Neither of us charge the other a service fee. Mostly, we quote in advance, although that
is not always practicable.
I guess what I’m trying to say is that we need a strong
framework to progress (should you like my work),
and after some fine-tuning, that framework needs to
develop into a written and signed document”.
Prior to making an offer of employment, Mr Reynolds
asked to see some of the Applicant’s work to see if he
could substantiate his claim that he was an effective
advertising consultant. The Applicant provided samples
of work to Mr Reynolds for his review.
After reviewing the Applicant’s work Mr Reynolds
negotiated a salary with the Applicant of $100,000 per
annum and superannuation of $10,000 per annum. It was
also agreed that the Applicant be paid two six monthly
performance based bonuses of $7,500 each. Mr Reynolds
informed the Applicant that he wanted him to commence
work straight away and Mr Reynolds wrote to the
Applicant on 10 July 2000 making an offer of
employment. The offer stated as follows—
“Further to our conversation this morning, please
accept the following as a firm offer of employment
with duties to commence immediately.
Your salary will be $100,000 per annum plus superannuation of $10,000. In addition, you will receive
performance based bonuses of $7,500 twice yearly
(December, June).
This performance is as agreed by you and I and will
take into account growth, client satisfaction and profitability.
Mitchell, should you find the a foregoing enough to
excite, join the team, as it can only get better for all
of us.”
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Terms of the Contract of Employment
9 The Applicant commenced work on 11 July 2000. The
Applicant contends that he informed Mr Reynolds before
he commenced that he wanted to be engaged for a
minimum period of 12 months as his business was doing
well and for him to walk away from his business would
cost a considerable amount. The Applicant produced a
summary of Stampede Advertising and Marketing
monthly invoices and outgoings which showed that his
business had an average gross profit of $4702 per month.
He testified that an employment contract for 12 months
would provide him with some protection against losing
his clients to Mr Reynolds and against early dismissal.
The Applicant testified that he introduced five of his
shopping centre clients to the Respondent. His evidence
was disputed by Mr Reynolds. Mr Reynolds denied that
the Applicant mentioned a 12 month contract. Further
Mr Reynolds testified that one of the five shopping
centres, Bullcreek Shopping Centre was won by the
Respondent shortly after the Applicant commenced
employment.
10 After the Applicant commenced employment he asked
his accountant to prepare an employment agreement. On
13 July 2000 the Applicant’s accountant faxed to him a
draft of an employment agreement. The material clauses
of his draft contract were as follows—
“1. Period of Employment
1.l This Agreement commences on the date it is
signed, and is for a minimum term of 12 months.
It continues after that until terminated by either
party giving not less then 30 days’ prior written
notice to the other expiring at any time.
1.2 This Agreement also ratifies the terms of the Employee’s employment since the commencement
of his employment with the Company.
2. Duties
2.1 The position in which the Company employs the
Employee is as Creative Director in support of
the Company’s design and advertising operations.
2.2 The Employee must perform all the functions of
that position and such other services as may be
determined by the Company from time to time.
3.3 The Employee must carry out his employment in
such manner and at such time as the Company
may from time to time reasonably direct.
3. Remuneration
3.1 The Company shall remunerate the Employee as
follows—
Base salary (paid fortnightly)
$75,000
Superannuation (paid monthly—
refer Clause 3.3)
$36,000
Performance based bonuses (paid
six monthly—refer Clause 4. 1)
$16,000
3.2 On each anniversary of this Agreement, the Company shall review and renegotiate the Employee’s
remuneration package. Any agreement between
the parties as to a renegotiated remuneration package shall be in writing.
3.3 Superannuation contributions shall be made
monthly by the Company to a complying superannuation fund of the Employee’s choice at an
initial rate of $2,916.67 per month.
4.4 Upon termination of the employment, all remuneration and other entitlements must be paid only
up to the date of termination, adjusted on a daily
basis whether or not a full year has elapsed.
11. Severability
1.1 If anything in this agreement is unenforceable,
illegal or void then it is severed and the rest of
this agreement remains in force.
12. Entire Understanding
12.1 This agreement—
(1) is the entire agreement and understanding
between the parties on everything connected with the subject matter of this
agreement; and
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(2) supersedes any prior agreement or understanding on anything connected with that
subject matter.
12.2 Each party has entered into this agreement without relying on any representation by any other
party or any person purporting to represent that
party.
13. Variation
3.1 An amendment or variation to this agreement is
not effective unless it is in writing and signed by
the parties.”
The draft agreement was given to Mr Reynolds. Mr
Reynolds testified that he was shocked when he received
the draft agreement containing a 12 month period. He
said his business was very small and he had never entered
into such a contract before. He passed the draft agreement
to his solicitors for their review. His solicitors produced
a further draft. The only material amendment to the
Applicant’s draft was to clause 1, the Period of
Employment. Mr Reynolds’s draft clause 1 stated as
follows—
“1. Period of Employment
1.1 3 months probation with 14 days notice by either
party of termination.
1.2 This Agreement commences on the date it is
signed, and can be terminated by either party giving not less than 30 days’ prior written notice to
the other expiring at any time.
1.3 This Agreement also ratifies the terms of the Employee’s employment since the commencement
of his employment with the Company.”
The Applicant received Mr Reynolds’ draft and sent it to
his accountant. The Applicant’s accountant advised the
Applicant in a letter dated 28 August 2000 that he had
perused the revised employment agreement and he
advised the Applicant the draft was acceptable. The
Applicant left a copy of the accountant’s letter on Mr
Reynolds’ desk.
It is common ground that neither draft of the employment
agreement was executed by either party. The Applicant
contends that terms of the engagement by the Respondent
was at all material times, a fixed period of 12 months
which could not be terminated prior to that time by the
giving of notice. The Respondent contends that by
providing a copy of the letter from his accountant to Mr
Reynolds, the Applicant accepted the terms and conditions
of the Respondent’s draft employment agreement.
Accordingly the Respondent argues that the Applicant’s
employment is subject to a period of three months
probation which could be terminated by the giving of 14
days notice by either party.
At law an acceptance is a communication to the offeror
of an unqualified assent to both the terms of the offer and
to the implied invitation in every offer that the offeree
commit himself or herself to a contract. Whether or not
there is acceptance is determined objectively by reference
to the words or actions of the offeree. Such an inquiry
involves two sub-questions, both of which must be
positively answered. Had there been unqualified assent?
Has this assent been communicated to the offeror?
(Cheshire and Fifoot’s Law of Contract 7th ed at [para
3.22]).
It is my view that neither draft constitutes a concluded
agreement. Firstly the Respondent made an offer of
employment on 10 July 2000, which was accepted by
the Applicant when he commenced work on 11 July 2000.
Secondly, even if I accept the Applicant’s evidence that
he informed Mr Reynolds that he wanted a 12 month
contract there is no evidence that Mr Reynolds’ agreed to
such a term. Thirdly, the letter written by the Applicant
on 3 July 2000 in which he states that “we need a strong
frame work that needs to develop into a written and signed
document” appeared to be in context of the proposal to
work in a joint venture and not as an employee, and in
any event was written prior to the Respondent’s offer made
on 10 July 2000. Fourthly, both draft documents state
that this agreement commences on the date that it is signed
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and that the written agreement is the entire agreement
and understanding between the parties. Consequently on
their terms the draft agreements can have no force or effect
until executed by both parties.
16 In light of my finding that the duration of the contract
was not fixed and that no period of notice to terminate
was agreed, at law, the contract of employment could be
terminated by the giving of reasonable notice.
Events that occurred prior to the termination of the Applicant’s
employment
17 The Applicant testified that he experienced difficulties in
carrying out his role as Creative Designer. He said that
prior to commencing employment he had been promised
that he would be provided with an office. However he
was given a space in the centre of the premises, which
was a part of an open area in the centre of the building
and immediately abutted three corridors. He said a
commercial writer of advertisements and brochures
requires intense concentration so as to produce a
commercially viable document and this was difficult to
achieve in an open plan area where people regularly
congregated.
18 The Applicant testified that in the first two or three weeks
of his employment, everyone was busy and work went
well. He said a change occurred when Ms Kylie Graham,
an Account Manager, informed him that he was not
empowered to direct the Respondent’s Designers when
they were designing brochures. He saw this as
undermining his authority with the Designers.
19 Ms Graham provided to the Applicant a four page
memorandum in which she set out the role of the Account
Manager, the Creative Director, the Production Manager
and the Designers. In that document she stated—
“The Creative Director is the forefront of the Creative Department not only to ensure the highest
standards, but that strategy is understood and implemented. In the process of briefing it may be necessary
for the Creative Designer to contact the client directly, however this contact is to be approved by the
Account Manager. It must be understood that the
Creative Designer is to issue a brief only to the Designer and is not required during the design process
(unless sought by the Designer) until the Designer
has submitted visuals for approval. If a difference of
opinion arises between the Designer and Creative
Director, the artwork is then to be presented to the
Account Manager for direction.”
20 The Applicant said it was his role to direct the Designers
as to what was commercially viable and what was not.
Further he saw his role as making decisions as to whether
a document or an advertisement was going to meet the
objective criteria set out by the client. The Applicant saw
Ms Graham’s direction as undermining his position and
he objected. He said she was a 22 year old, very efficient
office manager, who he regarded as having no experience
in advertising.
21 Ms Graham testified that the Designers employed by the
Respondent were professionally qualified, extremely
talented people who were allowed no creative freedom
by the Applicant as he would direct exactly how a
document or advertisement was to look. Ms Graham also
testified that it was appropriate for her to confer with
clients and give directions to the Applicant (on behalf of
the client). She acknowledged the Applicant was an expert
in the creative field but she said she was an expert in the
requirements of the clients as she knew the clients very
well and knew exactly what the clients wanted. Although
Ms Graham denied that she had a poor relationship with
the Applicant, Mr Reynolds testified that the staff in the
office disliked the Applicant intensely.
22 The Applicant testified that Mr Reynolds was not happy
with the way he (the Applicant) dressed. The Applicant
said that he would often play golf late in the afternoon
with clients, so he would dress for work as if he was
going to play a game of golf. After Mr Reynolds spoke to
him he wore a suit with a t-shirt. Mr Reynolds testified
that he did not regard either dress as appropriate.
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23 The Applicant also testified that prior to his termination
Mr Reynolds reprimanded him for being late with an
advertisement for Peter Stannard Homes. The Applicant
said that an ad was late going in the “New Homes” section
of The West Australian Newspaper because Mr Reynolds
had written the wrong dates on the job bag. Mr Reynolds
gave evidence of a different version of events. He testified
that he informed the Applicant that Peter Stannard Homes
was not happy with him (the Applicant). He said that he
advised the Applicant that Stannard Homes was
considering taking the account away from the Respondent
because the Applicant was more focused on his own needs
in regard to a purchase of a home. Mr Reynolds also
testified that a sales brochure was prepared by the
Applicant for Peter Stannard Homes. He said the client
was unhappy with the brochure because they had no
response. I understand what he meant by his evidence is
that Peter Stannard did not sell any homes from the sales
brochure in question.
24 The Applicant also gave evidence about a dispute in
relation to work carried out for an internet company,
Method and Madness. The Applicant testified that he
created a letterhead and logo whereby a plus sign for
Method and Madness was cut out of the paper. He said
that the client did not like the diecut idea for the letterhead
and business cards, but he and Ms Graham met with the
client. He testified that the client had difficulty accepting
the plus sign should be diecut and they requested that the
diecut be made smaller. He said they authorised the
printing of the stationary but because of their request to
make the plus sign smaller it was very difficult to get a
clean cut edge to the cut. He testified the stationers
delivered the goods around the time his employment was
terminated so he was not sure about what occurred after
that point in time. Mr Reynolds testified that Method and
Madness refused to pay the account because the execution
of the job was so poor that they refused to accept the
work. He said he submitted an account to Method and
Madness, for $17,500 and they refused to pay.
25 Ms Graham also testified that there was a complaint by
the Bullcreek Shopping Centre about the quality of work
produced by the Applicant. Further she gave evidence
that the Applicant displayed a bad temper when a client,
Silverton, requested that the size of a head line in an ad
be increased. She said that the Applicant responded to
the client’s request by picking up a heavy swatch book
and throwing it down on a desk narrowly missing a
Designer. She said he then stormed out throwing his pencil
in the hall at the wall and he did not return to the office
until an hour or so later. The Applicant denied throwing
the swatch but conceded he stormed out of the office.
26 Mr Reynolds testified that he had many complaints from
his clients about the Applicant’s work and it was his view
that the Applicant did not apply himself. However, other
than the complaint from Stannard Homes and Method
and Madness, there is no evidence that other complaints
were raised with the Applicant prior to the termination of
his employment. He also testified that the Applicant was
not productive and that prior to his termination he (the
Applicant) was billing 31% of his time.
27 Both Mr Reynolds and Ms Graham gave evidence about
a number of samples of the Applicant’s work. They
testified that his work was inappropriate for the
Respondent’s clients. However it appears that in each case
the advertisements were accepted by and were used by
the clients. Further there is no evidence that any of the
advertisements were unsuccessful. Mr Michael
Messenger testified on behalf of the Applicant that he is
an experienced contract work designer. He conceded he
was a friend of the Applicant. He testified that each of
the samples of the Applicant’s work were effective and
complied with the fundamentals of advertising. He also
gave his opinion in respect of two samples of work carried
out by others engaged by the Respondent. In his opinion
both samples of work were of a lesser quality than the
samples of work created by the Applicant.
28 Mr Reynolds testified that prior to the Applicant’s
employment being terminated he spoke to the Applicant
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and told him he had two weeks to demonstrate to him
(Mr Reynolds) that he could do the job and demonstrate
some real changes in his work or his employment would
be terminated. The Applicant denied that such
conversation had taken place. However the Applicant
conceded that when Mr Reynolds informed him that his
employment was terminated he (the Applicant) knew it
was coming. Further the Applicant conceded that he knew
things were not working out. However he did say he
thought he knew it was coming because the Respondent
was not getting much work and they did not have much
work on. Ms Graham testified after the Applicant had the
meeting with Mr Reynolds two weeks prior to his
employment being terminated, the Applicant came into
her office, sat in a chair and said, “Well it looks like I’ve
got two weeks”. Two weeks later Mr Reynolds terminated
the Applicant’s employment. The Applicant says Mr
Reynolds informed him that he was happy with his (the
Applicant’s) work but he could not afford to continue
going down the path of turning his design studio into an
advertising agency. His evidence was denied by Mr
Reynolds who testified his agency was an advertising
agency.
Conclusion
29 What is apparent from the work samples tendered into
evidence is that the style of work prepared by the
Applicant was completely different to the style of work
created by others engaged by the Respondent.
30 Whilst the Applicant’s counsel argued that the real reason
for termination of the Applicant’s employment was
because of a failed merger between the Respondent’s
business and other agencies which meant that insufficient
work was generated so as to enable the Respondent to
pay the Applicant the salary that was negotiated, no
evidence of the Respondent’s financial affairs or client
numbers was adduced in support of this contention. In
my view it is apparent that the real reason for the
termination was the Applicant’s style of work and his
way of working was different from the style of work
which the Respondent wished to produce to its clients.
31 Having heard the evidence, I am satisfied that the
Applicant was given two weeks to change. It is apparent
from all of the evidence given in the proceedings that the
Applicant’s style of work was incompatible with the
requirements of the Respondent’s business. Accordingly
I am satisfied that the Respondent was entitled to terminate
the Applicant’s employment by the giving of notice. On
termination, the Respondent paid the Applicant two weeks
pay in lieu of notice. The question is whether two weeks
pay in lieu of notice satisfied the requirement to give the
Applicant reasonable notice or payment in lieu of
reasonable notice.
32 In determining whether a dismissal is harsh, oppressive
or unfair, the Commission must apply the principle that
it is the legal right of the employer to terminate unless
the right to do so has been exercised so harshly or
oppressively against the employee so as to amount to an
abuse of that right (Ronald David Miles, Norma Shirley
Miles and Lee Gavin Miles and Rose & Crown Hiring
Service trading as The Undercliffe Nursing Home v The
Federated Miscellaneous Workers’ Union of Australia,
Hospital, Service and Miscellaneous, WA Branch (1985)
65 WAIG 385).
33 Although the Respondent was entitled to terminate the
Applicant’s employment contract, I am of the view that
the termination was unfair in that the Respondent failed
to provide to the Applicant a reasonable period of notice
or to make a payment to the Applicant which constitutes
payment in lieu of a reasonable period of notice. The
principles to be applied in, considering what will
constitute reasonable notice summarised by Beech C in
Scanlan v Greenport Nominees Pty Ltd t/a Indiana Tea
House (1998) 78 WAIG 4452 at 4454 where he
observed—
…”What period will constitute reasonable notice depends upon the facts (Quinn v Jack Chia (Australia)
[1992] 1 VR 567, (1991) 43 IR 91; Irons v Merchant Capital (1994) 116 FLR 204; Cohen v Nichevic
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[1976] WAR 183). That requires a determination of
what a reasonable period of notice would have been
in this case (Quinn v Jack Chia (Australia), above).
Reasonable notice is to be assessed at the time it is
to be given not at the time of the commencement of
the contract (Quinn v Jack Chia (Australia), above;
and cf. Martin-Baker Aircraft Co Ltd v Canadian
Flight Equipment Ltd [1955] 2 All ER 722). What
constitutes reasonable notice will be calculated according to each particular circumstance by balancing
a number of factors (see for example Dyer v Peverill
(1979) 2 NTR 1). A number of those factors are conveniently summarised by the authors of The Law of
Employment, Macken, McCarry and Sappideen, 4th
ed., p.166-167.”
The factors considered by the authors of The Law of
Employment were also considered by the Full Bench of
this Commission in Tarozzi v WA Italian Club (Inc) (1991)
71 WAIG 2499 at 2501. Those factors are—
“ (a) The high or low grade of the appointment.
(b) The importance of the position.
(c) The size of the salary.
(d) The nature of the employment.
(e) The length of service of the employee.
(f) The professional standing of the employee.
(g) His/her age.
(h) His/her qualifications and experience.
(i) His/her degree of job mobility.
(j) What the employee gave up to come to the present
employer (eg a secure longstanding job).
(h) The employee’s prospective pension or other
rights.”
In this matter the following evidence is relevant to
considering a period of notice that would be reasonable—
(a) The Applicant has 28 years experience in the advertising industry.
(b) Prior to the Applicant approaching the Respondent for work the Applicant’s advertising agency,
Stampede Advertising and Marketing, in eight
months, made a gross profit of $37,619, or an
average gross profit of $4,702 per month.
(c) After the Applicant’s employment was terminated
he recommenced Stampede Advertising and Marketing in October 2000. The gross income of the
business in the first three months was negligible.
In February 2001 business improved and it made
a gross profit of $4,123 that month. In March
2001 the gross profit increased to $6,114.
(d) The Applicant’s length of service with the Respondent was not long. However his salary was
high and he carried out a senior professional role
in the Respondent’s business.
In all the circumstances I am of the view that the Applicant
should have been given three months notice to terminate
or three months salary in lieu of notice.
I will make a declaration that the Applicant was unfairly
dismissed and taking into account that he was already
paid two weeks pay in lieu of notice, I will make an order
that he be paid 11 weeks pay as compensation, being a
sum of $21,153.85.
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compensation.
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Mr D C Leask of counsel
Mr J H Brits of counsel

_______________________________________________________________________________

Order.
Having heard Mr D Leask of counsel on behalf of the Applicant and Mr J Brits of counsel on behalf of the Respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby—
1. Declares that the Applicant was unfairly dismissed.
2. Orders that the Respondent do pay the Applicant
$21,153.85 (gross), to be paid in three equal instalments as compensation.
3. Orders that the Respondent pay the first instalment
by 13 July 2001, the second instalment by 10 August 2001 and the third and final instalment by 7
September 2001.
(Sgd.) J. H. SMITH,
[L.S.]
Commissioner.

2001 WAIRC 03085
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
JODY
BRADLEY-MEERWALD,
APPLICANT
v.
LANIER (AUSTRALIA) PTY LTD,
RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
FRIDAY, 22 JUNE 2001
FILE NO
APPLICATION 1557 OF 2000
CITATION NO. 2001 WAIRC 03085
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application dismissed
Mr J Bradley-Meerwald on his own
behalf
Mr D Jones as agent

_______________________________________________________________________________

1

2

Reasons for Decision.
This is an application pursuant to section 29(1)(b)(i) of
the Industrial Relations Act, 1979 (the Act). The applicant
Mr Jody Bradley-Meerwald was employed by Lanier
Australia as a sales consultant from 3 April 2000 until
his termination on 13 September 2000. The applicant was
dismissed on that day by Mr Graham Maddocks, the State
Sales Manager for what the respondent says was
continued poor performance and breach of trust and
contract. The applicant was paid two weeks notice in lieu.
The respondent’s business is to sell sales equipment, eg.
facsimiles, photocopiers, etc.. Mr Bradley-Meerwald had
previously been employed by the respondent, had left to
work for another company and returned in April 2000 at
the invitation of Mr Basil Lenzo. The applicant says he
was dismissed because allegedly his sales figures were
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inadequate when in fact he says they were comparable
with fellow employees. Additionally, he says he was
unfairly accused of not giving enough effort to his job on
the basis of what he says were a few trivial incidents,
inaccurately reported and without adequate opportunity
for him to explain his actions or rectify problems. The
applicant did not consider reinstatement to be practicable
and sought compensation for his alleged unfair dismissal
and a reasonable sum in lieu of notice of dismissal.
It is common ground that Mr Bradley-Meerwald and Mr
Maddocks were friends, work colleagues and more
recently since Mr Maddocks took on the State Sales
Manager role, as at 28 August 2000, were supervisor and
subordinate. The applicant’s package on appointment was
for $26,000 guaranteed draw per annum, $1,820 company
superannuation contribution per annum, $600 mobile
phone allowance, $10,500 car allowance. The total
remuneration package was $38,920. The guaranteed draw
of $26,000 per annum or $2166.66 per month to be
supplemented by commission when the commission
earned per month exceeded the monthly draw. The
contract is [Exhibit JB1A], has a provision for a 3 month
trial period and notice provision of one week for less
than one year’s service. Mr Bradley-Meerwald was to
report directly to the State Sales Manager which at that
time was Mr Basil Lenzo and then to the National Sales
Operations Manager.
It is common ground that Mr Bradley-Meerwald received
two warning letters during the course of his employment.
The first from Mr Lenzo dated 25 August 2000 [Exhibit
JB6] related to poor selling performance in July and
August 2000. The letter complained that the applicant
had not met his minimum requirement for covering his
draw and counselled him that his inability to attend basic
training programs was not acceptable. His second warning
letter dated 6 September 2000 [Exhibit JB7] was from
Mr Graham Maddocks (who became State Sales Manager
as of 28 August 2000). The second letter cites a number
of instances where the respondent says poor performance
and poor attitude were apparent on behalf of the applicant.
The letter says in part—
“… you have been repeatedly late for meetings, show
no interest in anything I do to try and help you, and
your negative attitude is a distraction to the other
members of the team.”
The second written warning letter complains largely of
lateness and lack of completing the daily sales activity
sheets. The separation certificate [Exhibit JB4] indicates
that the reason for termination was “unsuitability for this
type of work”.
The applicant says that when he returned to employment
with the respondent he was promised his old sales
territory. This proved not to be the case and it took him
some time to build the sales up. Mr Bradley-Meerwald
agrees that the sales figures [Exhibit JB3] accurately
reflect his sales. However, he says, his sales figures, his
attendance, his attention to daily work all were not worse
than some of the other sales representatives and he was
targeted by the respondent. The applicant exhibits an
advertisement in the West Australian Newspaper of
Saturday September 2, 2000 for an Account Manager with
Lanier [Exhibit JB2]. The advertisement is for a sales
consultant to manage a defined territory as well as
maintaining an existing client base. The applicant says
that this position was his and was advertised prior to his
termination on 13 September 2000. This part of the
evidence although contested in meaning is not largely in
dispute factually. Instead the applicant says there were
reasons for the lower than necessary sales figures. He
says that he was given a new territory and it takes
considerable time to work up this territory. He complained
to Mr Lenzo seeking a change in territory but was not
successful. He says that in relation to late attendance,
there were reasons for his late attendance and he had
foreshadowed those on most occasions with the State
Sales Manager. Likewise there were complaints from the
respondent that Mr Bradley-Meerwald did not adequately
perform on the “grasshopper” day in his region. The
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grasshopper day is where all sales representatives
concentrate on the one area which has been scouted out
prior to the day by the sales representative for that region.
Additionally, the sales representative is required to
compile materials for use by the other sales consultants
including pamphlets and cards in preparation for that day.
The applicant says that he performed properly in
preparation for that day and in fact it was a successful
grasshopper day.
A substantial difference in the evidence relates to
occurrences on 12 and 13 September 2000. As Mr
Bradley-Meerwald was ready to depart the office on the
morning of 12 September 2000, Mr Maddocks indicated
that he would go with him to his sales visits. The applicant
says he was to visit two clients that day, Wright Haulage
and Westons Biscuits. He says it was a successful sales
visit having received a verbal okay on some equipment
for Westons. He says he then had lunch with Mr
Maddocks and in the afternoon was to do cold calling
with clients. The grasshopper day for Mr BradleyMeerwald’s region was on 13 September 2000. Following
canvassing in the area, Mr Bradley-Meerwald had a
discussion with Mr Maddocks at Mr Maddocks’ request.
He says Mr Maddocks questioned him about his
whereabouts the previous day and complained the
grasshopper day had not been successful. The applicant
says he denied the accusations made against him and Mr
Maddocks terminated him there and then and asked him
to leave.
The evidence of Mr Basil Lenzo was that he had
reservations about re-engaging Mr Bradley-Meerwald but
did so even though the National Sales Operations
Manager was against the idea. He says the applicant’s
attendance record, attitude to work and sales figures were
not adequate and gave him cause to counsel the applicant.
He says the applicant did not improve leading to the
formal warning letter of 25 August 2000.
Mr Maddocks’ evidence is that he discussed with the
applicant Mr Lenzo’s warning letter when he assumed
the State Sales Manager’s position on 28 August 2000.
He says Mr Bradley-Meerwald was a friend as well as a
colleague and he offered to assist him in his performance
as improving the applicant’s performance would also
improve Mr Maddocks’ success. Mr Maddocks says he
called for commitment by the applicant to improve his
sales figures, his attendance and attention to paper work.
Mr Maddocks says the applicant raised his gripe with Mr
Lenzo regarding the change in territory but he indicated
he could do nothing about that at that stage. He says the
applicant indicated to him on several occasions that he
intended to leave the respondent and start up a personal
fitness business. Mr Maddocks’ evidence was that on a
number of occasions when the applicant was late for
meetings he contacted him to ascertain the reason. He
says he was suspicious about the applicant’s use of time
and on 12 September 2000 on arrival in the office, he
wanted to again talk to the applicant about his
performance. He says the applicant was in the process of
going out and Mr Maddocks indicated he would go with
him to his sales visits. The applicant indicated he was
running late. Mr Maddocks and the applicant undertook
the two sales visits. On both occasions, on Mr Maddocks’
evidence, the company representatives were surprised that
they were early. He says in the car on the way to the
visits Mr Bradley-Meerwald spoke with his mother
indicating that he could not get to her house. He says he
had the impression that the applicant had previously
arranged to attend his mother’s residence to do some
pergola work. Mr Maddocks says that following the visits
to the two companies he had coffee with Mr BradleyMeerwald at the Dome in Booragoon and talked with
him regarding his commitment. He said he indicated to
him that if he was in his shoes he would look for another
job. He says the applicant queried him whether he was
being sacked and indicated to him again that he was
interested in setting up his fitness business. Mr Maddocks
says he then queried the applicant as to what his schedule
for the afternoon was and was told that he was attending
3 pre-arranged meetings in Fremantle and following that
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would cold canvass clients. He said that if he had time he
would prepare for the grasshopper day on 13 September
2000.
9 Mr Maddocks says the applicant turned up to the
grasshopper day on time the following day, but had not
prepared the necessary literature and brochures. He says
this was not an effective day and the applicant merely
had a map without proper allocation or preparation for
the day. He says a lot of the streets indicated were
residential streets not incorporating businesses. He says
he later spoke to the applicant at about midday in the
office and advised him of his annoyance regarding the
grasshopper day. He says the discussion became more
heated and he queried the applicant as to what companies
he had visited the following day. He says that when he
could not get a clear answer from the applicant and the
applicant could not provide him with details he said that
they would get in the car and go see them. At that stage
he says the applicant admitted that he was lying. He says
due to that he terminated the applicant giving him two
weeks’ notice in lieu and advised him to leave that day.
10 Having viewed the evidence of Mr Maddocks and Mr
Lenzo, in particular, I would say that where there are
divergences in evidence with that of the applicant, I would
accept their evidence. Mr Bradley-Meerwald although
tentative, as he was having to represent himself, was
cautious and I believe reluctant at times to address the
questions asked of him.
11 It is clear from all the evidence that the applicant’s
performance regarding attendance, sales figures and
completion of daily sales records was not adequate. The
weight of evidence and the official warning letters are
ample proof of this. In addition, the applicant’s complaint
is that he was not the only sales person with low figures.
The evidence is that the two other sales persons with low
figures had also left the company. The applicant’s
evidence is not that these matters did not occur, namely
that his sales figures were low or that he did not complete
the paper work or that he was not late. His argument is
that he was not the only one; that this was not unusual
vis-à-vis the other staff. Alternatively, he says that there
were reasons for his lateness. Under cross-examination
the applicant maintained a consistent but not an especially
convincing response in terms of why he did not pay
greater attention to improving these areas of performance,
even though the warnings to him were clear.
12 The crucial evidence however involves events on 12 and
13 September 2000. In understanding these events I have
to rely on the evidence of Mr Bradley-Meerwald and Mr
Maddocks. The point of conflict is whether the applicant
lied to Mr Maddocks regarding his work schedule for the
afternoon of 12 September 2000 and admitted to lying
about this on 13 September 2000 when quizzed by Mr
Maddocks. Albeit Mr Bradley-Meerwald was not
experienced in the Commission he did seek to challenge
much of Mr Maddocks’ evidence. Mr Maddocks gave
consistent replies throughout the course of his evidence
and cross-examination. Having witnessed both of them
give evidence in respect of this conflict of evidence I
would accept Mr Maddocks’ evidence over Mr BradleyMeerwald. In that context I would say that the applicant
has failed to prove his case. The applicant was given a
reasonable period of time in which to improve his
performance and his attendance record and failed to do
so. The respondent given this background was suspicious
regarding the applicant’s daily activity. Mr Maddocks took
steps to check on the applicant and having done so
challenged him about his whereabouts and activity. I
accept and I so find that Mr Bradley-Meerwald was
terminated for failing to continue to comply with the
reasonable request of his supervisor to improve his
performance levels and for a breakdown in trust. Similarly
I find that taking into account the test of a fair go all
round in Undercliffe Nursing Home—v- Federated
Miscellaneous Workers’ Union of Australia, Hospital,
Service and Miscellaneous, WA Branch 65 WAIG 385
and Shire of Esperance—v- Peter Maxwell Mouritz 71
WAIG 891 that the applicant was dealt with fairly and
that albeit his termination in the applicant’s view came
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upon him suddenly, it was due to his lack of directness
with his manager, Mr Maddocks.
13 For the above reasons I would dismiss the application.
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Order.
HAVING heard Mr J Bradley-Meerwald on his own behalf
and Mr D Jones on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
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Reasons for Decision.
John Calhoun (“the Applicant”) made an application
under s.29(1)(b)(ii) of the Industrial Relations Act 1979
(“the Act”) on 24 January 2001 claiming that he had been
allowed by his employer a benefit, not being a benefit
under an award or order, to which he is entitled under his
contract of service.
Without specifying the amounts claimed, the application
sets out the following claims for contractual benefits—
“(1) Transfer of title and possession of vehicle driven
at time of termination of employment.
(2) Pay in lieu of 5 weeks’ notice of termination of
employment.
(3) Payment of wages for last week worked.
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(4) Payment of superannuation contributions—pro
rata—for last month of employment.”
The Respondent, in its Notice of Answer and Counter
Proposal, states—
“1 The Respondent, subject to paragraph 3, admits
that the applicant is entitled to—
(a) Payment in lieu of notice;
(b) Payment for his final week of employment;
(c) Payment of superannuation contribution
pro-rata for last month of employment.
2. The Respondent denies that the Applicant is entitled to possession of the vehicle he was driving
at the termination of employment.
3. The Respondent denies that it owes the Applicant any monies in respect of (1) above. In
particular the Applicant has already received payment from the respondent in excess of any sum
allegedly owed—
(a) in lieu of notice;
(b) in payment for his final week of employment;
(c) in respect of 16 days of superannuation
contributions;
(d) in respect of a combination of any or all of
3(a), (b) or (c)
4. The Respondent requests that the Commission,
after determination of liability, stay the action
under s26(1) of the Industrial Relations Act 1979
with liberty to apply as—
(a) The Respondent has commenced proceedings in the District Court for the recovery
of the sum of $94,515, being monies unlawfully taken from it by the Applicant; and
(b) It would be contrary to equity, good conscience, and the substantial merits of the
case to allow the hearing to continue in the
absence of the facts being determined by
the District Court.”
The Respondent made an application to adjourn the
proceedings in the Commission and seeks the following
orders—
“1. The Applicant’s application for orders in relation
to denied contractual benefits be adjourned until
a date to be fixed by this Commission.
2. Such date not to be allocated until the District
Court of Western Australia litigation between the
Applicant (as Defendant) and the Respondent (as
Plaintiff) in the District Court, Perth, in action
no. 373 of 2001 has been resolved by final judgment of that Court.”
On hearing the application for an adjournment, the
Respondent tendered an Affidavit of Nola Nowland, a
director of Sanitaire Pty Ltd, the Proprietor of the
Respondent. In her Affidavit she deposes that she caused
a Writ of Summons to be filed at the District Court in
Perth, in action no. 373 of 2001, on 13 February 2001 on
behalf of the Respondent and Industrial Hygiene Services
Pty Ltd (“the Second Plaintiff”), in their capacity as
Proprietors of Sanitaire against the Applicant and
Margaret Calhoun (“the Second Defendant”). Ms
Nowland also deposes that the Writ of Summons was
amended on 4 April 2001, to amend the quantum of the
claim and to add a claim on behalf of both Plaintiffs for
an account of profits against the Applicant and a claim
on behalf of the Second Plaintiff for damages against the
Applicant. She deposes that the total sum claimed against
the Applicant as a result of the amendment is $208,753.06.
Annexed to her Affidavit is a copy of the Statement of
Claim filed in the District Court of Perth on 12 April
2001 and a copy of the Defence filed on behalf of the
Applicant and the Second Defendant on 8 May 2001.
The Statement of Claim pleads (and it is admitted in the
Defence) that the First Plaintiff is Sanitaire Pty Ltd ACN
065 097 805 formerly known as Gembush Pty Ltd ACN
065 097 805 in its capacity as trustee of the Nowland
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Ryan Family Trust which was the sole proprietor, at all
material times from 29 April 1999 until the Applicant’s
resignation as an employee on 16 November 2000, of the
hygiene equipment business carried on under the name
of Sanitaire. It is also pleaded (and admitted in the
Defence) that the Second Plaintiff is Industrial Hygiene
Services (1990) Pty Ltd ACN 009 435 367 which was
the sole proprietor of Sanitaire at all material times from
14 June 1996 until 29 April 1999.
7 It is pleaded in the Statement of Claim (and admitted in
the Defence) that at all material times the Applicant was
employed as General Manager of Sanitaire and in this
capacity was an officer of Sanitaire Pty Ltd and Industrial
Hygiene Services Pty Ltd.
8 The Statement of Claim pleads the Applicant’s duties of
General Manager, which are admitted in the Defence.
Further the Statement of Claim sets out the terms of his
remuneration, including superannuation, annual leave,
accrued leave on termination and the aggregate of his
entitlements during the period of his employment.
9 The following overpayments are particularised in the
Statement of Claim (and denied in the Defence)—
(a) The Applicant caused an overpayment to himself
and to the Second Defendant in the amount of
$70,960.
(b) The Applicant caused payments in the aggregate
of $94,515 to the Second Defendant’s bank account.
(c) During the period of his employment the Applicant caused payments to be effected to Creating
Hygiene and subsequently to Creating Hygiene
Pty Ltd for services rendered to the Respondent
and its clients, the result of which is that the Respondent and Second Plaintiff suffered damages
in the sum of $107.937.41. Such sum being the
difference of the amounts received by Creating
Hygiene and Creating Hygiene Pty Ltd and the
market value of the services provided.
10 It is also alleged in the Statement of Claim (and denied in
the Defence), that the Applicant actively participated in
the management of Creating Hygiene and diverted
business which was legitimately the business of the
Respondent and in so acting he breached his contract of
employment, his statutory duties and/or was in breach of
his equitable duties as General Manager. The Statement
of Claim pleads that the Respondent, or alternatively the
Second Plaintiff is not in a position to quantify the damage
until the Applicant has fully accounted for the diverted
business and profits earned there from.
11 It is alleged in the Statement of Claim (and denied in the
Defence) that the Applicant caused a motor vehicle to be
transferred to a third party, which caused a loss of $4,120
to the Respondent. It is also alleged (and denied in the
Defence) that the Applicant used the Respondent’s money
to pay for an airfare to Bali for himself, which caused a
loss of $1,241.65 to the Respondent.
12 In the Defence the allegations of overpayments and
damage are denied. It is specifically pleaded that it was
agreed by the parties that the salary entitlements payable
to the Applicant would be apportioned between him and
the Second Defendant in such proportions as best suited
the financial circumstances of the parties.
Submissions
13 Mr Hooker, on behalf of the Respondent submitted that
on the application of the principles of Myers v Myers
[1969] WAR 19 that if the application for an adjournment
is not granted the Respondent will be caused serious
prejudice.
14 The Respondent submits (and it is conceded on behalf of
the Applicant) that it would be open to the Applicant to
amend his defence to include a counter-claim in the
District Court, for the contractual benefits that are claimed
in this application. Mr Hooker advised the Commission
that if such an application were made to amend the defence
to include a counter-claim the amendment would be
consented to by the Respondent and the Second Plaintiff.
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15 It is argued on behalf of the Respondent that all of the
issues in dispute between the parties can be fully litigated
in the District Court, whereas only part of the dispute
can be heard and determined in the Commission under
s.29(1)(b)(ii) of the Act. In particular, it is argued that
there is real doubt as to the jurisdiction of the Commission
to deal with a set-off by a Respondent or to make orders
in terms of a counter-claim by a Respondent. Mr Hooker
referred to the decision of the Full Bench in Conti Sheffield
Real Estate v Brailey (1992) 72 WAIG 1965 in which it
was held that the provisions of the Truck Act 1899
(subsequently repealed) prohibited a Respondent from
setting off a overpayment against wages. However, the
Respondent submits that the Commission in having regard
to s.26(1)(a) of the Act, can hear evidence about the
Respondent’s claims of overpayments and other losses
said to arise out of the Applicant’s duties as an employee.
Further it is common ground that if the Commission finds
that Applicant owes the Respondent a sum of money that
is equal to or greater than the value of the amounts claimed
(including the value of the car), the Commission could
exercise its discretion not to make the orders sought by
the Applicant and dismiss the application. If the
Commission hears this evidence it is argued on behalf of
the Respondent that it will be put to additional cost and
expense as the issues will have to be re-litigated in the
District Court. It is also argued that findings of fact that
may be made by this Commission may well be different
to findings that can be made by the District Court as
pursuant to s.26(1)(b) of the Act, the Commission is not
bound by rules of evidence and may inform itself on any
matter and in such way as it thinks is just.
16 The Respondent also argues that there is a real risk that if
this Commission makes any findings of fact in relation
to the Respondent’s claims for overpayments and
damages, the Respondent could be estopped by the
doctrine of issue estoppel from maintaining its claims
against the Applicant in the District Court proceedings
(See McNair v Mayne Nickless Ltd T/as Metropolitan
Security Services & Another; unreported; FCt SCt of WA;
Library no. 970100 del 19 March 1997).
17 The Respondent submits that the only prejudice to the
Applicant in adjourning the Commission proceedings is
that the Applicant would obtain a resolution at a later
time if he amends the defence in the District Court
proceedings to plead by way of counter-claim the matters
set out in this application. Although Mr Hooker was
unable to advise the Commission whether the District
Court has an expedited list, the Respondent is prepared
to give an undertaking that it will seek an expedited
hearing in the District Court. Further, the Respondent
would consent to an order being made by the Commission
that there be liberty to apply by either party to list this
application for hearing in the event that the Respondent
has not taken steps to seek an early trial or resolution of
the action in the District Court.
18 Mr McCorry on behalf of the Applicant submitted that
the Applicant would be prejudiced by a delay in having
his claim heard and determined. It is also argued that he
will incur costs in maintaining a counter-claim and
defending a matter that has no merit in the District Court.
Further, it is submitted that if the Commission hears and
determines the application it may well reduce the time
and the extent of the proceedings in the District Court, as
it is conceded on behalf of the Applicant, that if the
Commission makes findings of fact in relation to the
Respondent’s claims in District Court that may raise an
issue estoppel against the Respondent or the Applicant
in respect of those matters.
19 It is also submitted on behalf of the Applicant that the
principles enunciated by the High Court in Voth v
Manildra Flour Mills Pty Ltd & Another (1990) 171 CLR
538 in respect of forum non conveniens should be applied.
In their reasons for decision, Mason CJ, Brennan, Deane,
Dawson and Gaudron JJ held that a defendant will
ordinarily be entitled to an order for a stay or the dismissal
of an action if he/she persuades the local court that, having
regard to the circumstances of the particular case and the
availability of a foreign tribunal to whose jurisdiction the
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defendant is amenable and which would entertain the
matter, it is a clearly inappropriate forum for the
determination of the dispute. The majority of the court
also held that the question whether the local court is a
clearly inappropriate forum requires attention to be
directed to the inappropriateness of the local court and
not the appropriateness or comparative appropriateness
of the suggested foreign forum.
Legal Principles
20 In Registrar v Metal and Engineering Workers’ Union—
Western Australia and Others (1993) 73 WAIG 557 held
that the principles to be applied in an application to
adjourn enforcement proceedings before the Full Bench
until an action in the Supreme Court had been heard are—
“(1) The decision is a discretionary decision.
(2) An applicant for an adjournment should establish that he/she is entitled to the adjournment.
(3) An adjournment cannot be granted as a right
merely because there are enforcement proceedings in the Commission and civil proceedings at
the same time touching upon some or all of the
same subject matters.
(4) To grant or refuse an adjournment is a matter for
the discretion of the Commission to whom the
application is made.
(5) Where the refusal of an adjournment would result in a serious injustice to one party, an
adjournment should not be granted unless in turn
this would mean serious injustice to another party.
(6) An applicant is entitled in this Commission to
have his/her application heard and determined in
the ordinary course of the procedure and business of the Commission, as a general rule.
(7) Each application to adjourn must be considered
on its merits, as s.26 of the Act requires.”
Conclusion
21 It is conceded by the Respondent that if an adjournment
is granted there will be a delay in having the Applicant’s
claim heard and determined. Whilst it is apparent from
the submissions made by both parties that it is open to
the Applicant to amend his defence in the District Court
proceedings to add a counter-claim to claim each of the
contractual benefits that are the subject of this application,
no such steps have been taken by the Applicant.
Consequently, at this time the District Court does not have
joined before it all of the issues in dispute between the
parties, in particular it does not have before it the issues
in dispute in this matter. The Applicant has a statutory
right to have his claim heard and determined by this
Commission. To grant the application for an adjournment
would require the Applicant to take steps to plead a
counter-claim in the District Court and that will add to
his costs in those proceedings. Accordingly, I have
determined that the application for an adjournment should
be refused, as to do so would result in a serious injustice
to the Applicant. If all of the issues were before the District
Court I may have exercised my discretion differently.
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Application for an adjournment refused.
Mr G McCorry ( as agent)
Mr R Hooker (of counsel)
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Order.
HAVING heard Mr G McCorry as agent on behalf of the Applicant and Mr R Hooker of counsel on behalf of the
Respondent, and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
THAT the application for an adjournment be, and is
hereby dismissed.
(Sgd.) J. H. SMITH,
[L.S.]
Commissioner.
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Reasons for Decision.
This application was lodged under s.29(1)(b)(i) of the
Act on 2nd September 1999.
The applicant Mr Castles who has over 20 years
international experience in the oil and gas industry
commenced employment with Dresser Australia Pty Ltd
on 1st April 1997. Mr Castles relocated from Singapore
to take up this appointment. The position to which he
was appointed was that of coring co-ordinator. In this
role he provided information and directions to off shore
engineers and liaised with clients to keep them informed
on the coring program. As coring co-ordinator he also
organised tools and equipment for the job.
In late 1998 the company merged with Halliburton
Australia Pty Ltd. During the course of his employment
Mr Castles resolved to settle in Australia. His application
for permanent residency was supported by the respondent
company. Indeed in April 1999 Mr Castles was required
to collate documents relating to his application. These
were submitted through the company to an immigration
agent.
In February 1999 Mr Pat Doogan the respondent’s area
manager located in Singapore visited Perth. This followed
several quiet months in the industry. It is Mr Castle’s
recollection that Mr Doogan emphasised the need to cut
costs and for staff to be flexible and to assist in all areas
in the company’s operation. Special approval was required
for any sales trips. Mr Doogan advised staff that he would
review the situation in June.
Mr Castles arranged to take annual leave in July to return
to Scotland to finalise his affairs before taking up
permanent residency in Australia. However the leave was
deferred until August due to the pressure of work.
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On 16th August while he was in Scotland Mr Castles was
informed that his position had been made redundant. This
advice was conveyed to him by Mr P Raffan his line
manager in the Perth Office. According to Mr Castles,
Mr Raffan had approved the leave and was aware that the
purpose of the trip was for Mr Castles to sell his house
and to attend to personal matters. Mr Castles stated that
he could not understand how things had changed so
dramatically. He pursued the possibility of working off
shore in an attempt to save his employment and to assist
in reducing costs. According to the applicant Mr Raffan
undertook to discuss matters he had raised with the area
manager. Several days later (18th August) Mr Castles was
contacted by Ms L Coote the human resources manager.
The redundancy was confirmed and although Mr Castles
indicated that he wanted to talk to the operations manager,
Mr Parsons, he was informed by Ms Coote that she
doubted whether the decision would be reversed.
Mr Castles contacted Mr Parsons who, according to the
applicant, indicated that he was not aware of what had
taken place and that he would make some enquiries and
get back to him. When Mr Parsons phoned back Mr
Castles understood that “some sort of appeal” would be
mounted and that they would meet when Mr Castles
returned from Scotland.
Mr Castles returned to Perth on 24th August. He had
contracted influenza and visited a doctor the following
day. Although he was ill he attended a meeting with Mr
Parsons and Ms Coote on 26th August.
It was his recollection that the meeting lasted 20 to 25
minutes and that an assessment was made as to how he
might be able to keep his job. In this respect he argued
that he could work off shore and that he could undertake
“logistics”. Mr Castles felt that he was “fighting for his
job”.
After the meeting Mr Castles returned home and went to
bed. By now he had developed pneumonia. He
subsequently sought legal advice and the lawyer
representing him at that time filed the application under
s.29(1)(b)(i) of the Act. Mr Castles continued to receive
medical treatment until 14th September 1999 (Exhibit 6).
On 17th September Mr Castles again met with Ms Coote
and Mr Parsons. That was confirmed to be his last day of
work. Mr Castles was given a letter stating that a general
down turn in the oil and gas sector had necessitated a
review of the entire organisation and that with much regret
his position had become redundant. Mr Castles was
advised that he would be paid one month and one week
in lieu of notice and a redundancy payment calculated on
the basis of 20 days wages (Exhibit 8).
It was Mr Castles’ evidence that about a week later he
spoke with Ms Coote on the telephone and subsequently
to Mr Raffan about his repatriation to Scotland. When he
contacted the immigration agent handling his application
for permanent residency Mr Castles stated that he learned
that instructions had been given by the respondent
company to cease progressing the matter on 17th August.
Mr Castles’ visa was cancelled with the termination of
his employment. Arrangements were made for Mr Castles
and his family to leave their rented accommodation. The
company took over the lease. Under the terms of his
contract of employment the company paid the air fares
and costs of relocating household goods for Mr Castles’
repatriation to Scotland (Exhibit 2). In addition to the
contractual obligations, the company paid an amount to
assist in Mr Castles’ relocation to Scotland. As the
applicant had sold the furniture in his home, hotel
accommodation for the family was paid for at the rate of
120 pounds sterling for 31 days. That was to assist Mr
Castles re establish his family back home.
An answer and counterproposal to the applicant’s claim
was filed on 12th October 1999. Arrangements were made
for the parties to attend the Commission on 28th October
but advice was received that Mr Castles was overseas
and could not be contacted. The Commission was advised
of attempts by his legal representative to contact Mr
Castles in November and December 1999. The matter
was listed on 17th February 2000 for mention and to show
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cause why the application should not be dismissed. Email advice was received from Mr Castles from Scotland
dated 8th February indicating his preparedness to pursue
the claim before the Commission.
The Commission’s proceedings were adjourned pending
the applicant’s instructions to his representative in Perth.
In June advice was received that the legal practitioner no
longer acted on the applicant’s behalf.
On 19th June the matter was re listed for conference and
hearing for 1st August 2000. On 27th June the applicant
contacted the Commission and requested that the matter
be adjourned until after 25th August. Economic grounds
were cited.
A conference was held on 28th August but conciliation
was unavailing. The matter proceeded to hearing on 6th
September 2000.
The respondent company submitted that due to the
“inordinate and inexcusable delay” in prosecuting the
claim the matter should be dismissed under section 27 of
the Act. It was argued that the fact that the original
conference did not take place evinced an intention that
the applicant was not going to proceed. It was submitted
that in the course of coming to the arrangement with the
respondent company whereby an additional amount of
3,720 pounds sterling was paid to the applicant to assist
in relocating to Scotland, Mr Castles mentioned that the
company would not hear any more about the application
alleging unfair dismissal.
Subsequently the respondent company’s representative
was told by the human resource manager that the
application would be withdrawn.
Ms Coote the respondent’s human resource manager gave
evidence that on 14th October she had met with Mr Castles
in the course of giving him the cheque for the amount to
cover the costs of hotel accommodation in Scotland. At
that time Ms Coote understood from Mr Castles that the
claim would not be pursued. While the word “withdrawal”
was not uttered it was her evidence that the indication
was given by Mr Castles that the company would hear no
more about the application.
It was put to Ms Coote that Mr Castles would be saying
that no meeting took place on 14th October with her and
that he received the payment from Mr George D’Costa.
Ms Coote’s response was that the meeting must have taken
place at some other time.
Mr Castles gave evidence that with the termination of his
employment on 17 th September advice from the
Immigration Department was that he had 30 days in which
to leave the country. He was unaware of the conference
set down for 28th October 1999. In fact he had left
Australia on 21st October. Mr Castles stated that when he
reached Scotland he made numerous attempts to contact
his legal representative in Perth. Mr Castles required
advice about his legal position. These communications
went unanswered. His availability to travel back to
Australia was dependent upon only being able to afford
an off-peak rate for an airline ticket to Perth and to make
arrangements for the care of his son as his wife had
secured part time employment.
Mr Castles’ evidence was that he never met with Ms Coote
again after 17th September 1999. They spoke over the
phone but only about matters relevant to his repatriation
to Scotland. He denied making any statements which
could have been construed as undertakings that he was
not going to pursue the claim.
The respondent company made it clear that it was not
arguing that there had been a settlement of the claim on
the basis that Mr Castles was given an entitlement beyond
the contractual commitment to relocate him to Scotland.
The payment of 31 days hotel accommodation and the
break in Bangkok on the way home had not been extended
to Mr Castles under any “quid pro quo’.
The determination of the respondent’s application to have
the claim dismissed for want of timely prosecution is a
matter of discretion and is not fettered by absolute or
inflexible rules (See Bray CJ in Ulowski v Muller [1968]
SASR 277 at 280).
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26 The approach to be adopted is set out by the Full Bench
in AWU v Barminco [2000] 80 WAIG 3162. There the
Hon President identified the issues to be addressed
drawing on decisions in Ulowski v Muller (op cit) and
Birkett v James [1978] AC 297. These go to the length of
the delay, the explanation for the delay, the hardship to
the plaintiff if the application is dismissed and the cause
of action left statute barred, the prejudice to the defendant
if the action is allowed to proceed notwithstanding the
delay and the conduct of the defendant in the litigation.
The power of the court to dismiss an action for want of
timely prosecution should be exercised only where the
plaintiff’s default has been intentional and contumelious
or where there had been inordinate and inexcusable delay
on the part of the plaintiff or his/her lawyers giving rise
to a substantial risk that a fair trial would not be possible
or would seriously prejudice the respondent.
27 I accept the applicant’s evidence that the deadline for his
departure from Australia and his inability to receive advice
from his legal representative conspired to delay the
prosecution of this matter. If the circumstances were such
that Mr Castles had given an undertaking not to pursue
the matter in the expectation of a more favourable outcome
with respect to assistance for repatriation, that would have
weighted against him and effectively counted towards the
delay being considered intentional. But that was not the
case. I accept his evidence that he did not meet with Ms
Coote nor did he give cause for her to believe that he
would not be pursuing the matter.
28 However in keeping with the integrity with which the
respondent argued this matter the thrust of the submissions
went to the prejudice it saw arising from the unavailability
of witness (Mr Raffan and Mr Doogan are no longer
employed by the company), the vagaries of recollection
by Ms Coote and Mr Parson about events in August 1999
and the revised claim by the applicant who seeks reemployment or reinstatement.
29 On balance I consider that in the absence of any intention
or stubborn disobedience by the applicant, that the
prejudice to the respondent is not such that it is impossible
to have a fair hearing. The witnesses identified by the
respondent company to be called are people who were
intimately involved in the decision to effect Mr Castles’
redundancy. I do not believe that the circumstances in
which that decision was made are so much in the distant
past as to render recall impossible or grossly suspect.
Clearly the industry was experiencing a down turn early
in 1999, that is common ground. The reorganisation of
the company was important to its continuing operation.
The decisions that were taken twelve months ago should
be capable of recall given the need to address matters
within an administrative framework which included an
appeal process. The detriment to Mr Castles in being
denied the opportunity to argue his claim outweighs the
concerns raised by the respondent.
30 I reject the respondent’s application that the claim should
be dismissed under Section 27 of the Act.
31 In arguing that he was not given a “fair go all round” the
applicant raises issues going to the respondent’s failure
to give appropriate notice of the possibility of the
redundancy. He questions whether there was a valid
reason for the termination of his employment ie was there
a genuine redundancy? Furthermore Mr Castles argues
that the termination of his employment was carried out
in a manner which breached the respondent’s own policy
and the principles of natural justice. In this respect the
applicant cited provisions in the Minimum Conditions
of Employment Act.
32 When Mr Castles met with the area manager Mr Doogan
in February it is his evidence that no notification was
given of an impending redundancy nor indeed a review
of the organisational structure of the newly merged entity.
The emphasis had been on efficiency and cost cutting.
While Mr Castles knew that a further review would be
undertaken in June there was nothing to indicate that
redundancy was a possibility. The discussion with Mr
Doogan took place with other members of staff. From
Mr Castles’ perspective it was a “pep talk”. Mr Castles
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refuted that there had been any talk about whether a full
time coring co-ordinators position was justified. When
the meeting took place with Mr Doogan in February Mr
Castles stated that he had knowledge of revenue
projections for the next three months. He knew what work
had been tendered for and what work had been confirmed.
It was on this basis that Mr Castles believed the projection
for the next three months was good.
In the course of his work Mr Castles communicated with
Mr Doogan a number of times between February and
June 1999. It was Mr Castles’ evidence that nothing was
mentioned about his position being in jeopardy nor a
review of the role of coring co-ordinator. Similarly with
respect to Mr Raffan, the applicant’s line manager. They
worked in the same office. Mr Raffan approved Mr
Castles’ leave. He directed Mr Castles to prepare and
submit documents for permanent residency. All of this
was done at the time before the proposed review and
without any mention being made of Mr Castles’ comments
that if he had been given any indication that his position
was being reviewed he would not have travelled to
Scotland and prepared for the sale of his house and the
disposal of other goods and chattels.
In failing to inform him of the possibility of redundancy
Mr Castles argues that the respondent denied him the
opportunity to discuss alternative arrangements for his
continuing employment. He had been told earlier by Mr
Doogan to work with another employee from within
Australia on offshore duties. This would save the company
the expense of bringing in an engineer from one of its
overseas operations. Those arrangements could have been
formalised. Moreover when confronted with the fact of
redundancy he was unaware that a ‘personal evaluation’
had been carried out (Exhibit E). This had not come to
his attention until documents were discovered in
preparation for the hearing. Similarly with respect to the
‘position evaluation’ completed by the line manager and
human resources manager. He had no opportunity to
present his case and challenge the veracity of the
information being used to justify the decision to terminate
his employment (Exhibit A).
Although the opportunity to meet with Mr Parsons and
Ms Coote was promoted as an appeal against the decision
to make him redundant Mr Castles claimed that the basis
upon which that decision was made was not put to him.
As noted, Exhibits A and E were not produced. As far as
Mr Castles was concerned, the onus appeared to be on
him to justify his employment. In this respect he came
up against the policy that the company would not
contemplate putting off a employee of lower classification
to retain Mr Castles’ services.
Mr Castles’ understanding was that the meeting would re
assess the situation and thereby enable him to keep his
job. As he recalls it he was asked to put “his side of the
argument”. He raised the possibilities of other work ie
going off shore.
While it was acknowledged that there was a down-turn
in the industry early in 1999, Mr Castles argued that the
nature of coring operations has always been cyclical. The
cyclone season between January and March curtailed
operations. By reference to a table which identifies the
number of days that engineers spent off-shore, the
fluctuations (and amount of work being undertaken) in
coring drilling can be ascertained (Exhibit 4). This in the
applicant’s view, supports the position that coring
activities picked up in the period from April through to
the end of July 1999. This cycle was repeated in those
months again in 2000.
However he conceded that the information on offshore
drilling for August, September and October 1999 did not
look good (Exhibit 4). These were the three months which
were being considered by Mr Raffan when he conducted
the review that led to Mr Castles’ redundancy in August.
The drilling contracts entered into with Woodside had
been completed and there was nothing programmed for
that company after July 1999. But as far as Mr Castles
was concerned, things could change quickly with new
contracts coming forward with one weeks notice.
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39 The respondent called evidence from Mr Parsons who at
the time of the applicant’s termination of employment
was the operation manager for Australia. This was the
most senior position within a “matrix management
structure”. Mr Pat Doogan (the respondent manager)
reported to him. Mr Doogan was Mr Raffan’s supervisor.
However Mr Raffan also reported directly to Mr Parsons.
40 Mr Parsons confirmed Mr Doogan’s visit to Perth in
February 1999 and the pressure that was on the coring
operation to lift the profitability. It was Mr Parson’s
understanding that Mr Doogan spoke to Mr Raffan about
the operations and prospects for the next four to five
months. Mr Parsons also noted that Mr Doogan undertook
reviews on a quarterly basis.
41 Early in August 1999 Mr Raffan approached Mr Parsons
with news that he was planning “to let people go”. It was
Mr Parsons’ evidence that this decision had been
authorised by Mr Doogan. However the implementation
appears to have been carried out by Mr Raffan. Mr Parsons
directed Mr Raffan to confer with Ms Coote to ensure
that correct procedures were followed.
42 It was Mr Parsons’ evidence that the decision to effect
redundancies was taken on the basis that at that time, the
coring operation was only at a break even point and that
prospects for the next six to 12 months were looking poor.
Mr Parsons was aware that Woodside had cut their
exploration budget and that this would impact on coring
activities. However while he acknowledged that coring
operations were cyclical, the level of activity could change
quickly. Mr Parsons stated that he was generally aware of
the work load for the last three months and had no reason to
challenge the assessment of the position made by Mr Raffan.
He was assured by Mr Raffan that the review criteria for
determining redundancies had been followed and had been
well documented. This was confirmed by Ms Coote. Mr
Parsons was aware that Mr Castles was overseas when the
decision to make his position redundant had been reached.
It was decided to inform Mr Castles promptly about the
redundancy as it was known that he had returned to Scotland
to sell his house.
43 The tenor of the discussion Mr Parsons had with Mr
Castles on the telephone and the notes prepared by Mr
Parsons for the meeting on 26th August 1999 were the
subject of evidence (Exhibits B & C). The reasons for
the redundancy and the opportunity for Mr Castles to put
his position were said by Mr Parsons to have been covered
in the discussion on 26th August.
44 Under the Halliburton Group’s policies and procedures
manual—
“Redundancies will be made only with the knowledge and consent of the Country Manager/ Shared
Services Manager/ FBM Team and the Human Resources Manager.
When it first appears that a redundancy is likely,
managers should consult with all staff likely to be
affected and advise them of the circumstances behind any proposed changes. Prior consultation is
highly valued because it offers employees the option to contribute to outcomes that best recognise
the needs of the company and employees”.
(Exhibit 12)
45 Under the nomenclature that applied to the respondent’s
management structure for its Australian operations, the
‘Country Manager’ was the position occupied by Mr
Parsons. The FMB Team is the ‘Focused Business
Management’ Team and Mr Doogan was the leader.
46 Mr Parsons does not agree that it is best to consult with
employees before they are made redundant. That is his
view and not that of the respondent company. However
Mr Parsons believes that the policy is followed wherever
possible.
47 In addressing the circumstances in which the redundancy
arose, Mr Parsons was satisfied that there was insufficient
work to justify retaining the position of coring coordinator. He also stated that all avenues for continuing
employment in Australia and overseas had been
exhausted.
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48 As to the question of whether or not Mr Castles’
termination of employment was unfair the respondent
submitted that the Commission has only to satisfy itself
that there was a bona fide redundancy and not go behind
the decision to establish if it was justified. In this respect
it was sufficient to have regard to the information set out
in Exhibit A (position evaluation), Exhibit 4 (coring
engineers-days offshore) and Exhibit D (profit and loss
summary). Cumulatively, it was argued these documents,
together with the evidence of Mr Parsons and Ms Coote
show the level of slow down in the industry and the need
for the respondent company to address the situation in
the light of a pessimistic outlook. This was a situation it
was said that even the applicant recognised. Indeed it was
submitted that the tenor and substance of discussions held
in February 1999 when Mr Doogan visited Perth leave it
open to conclude that at that time the possibility of
redundancy was a likelihood. Mr Castles was aware of
another review and he knew that the Woodside contract
had come to an end. It was submitted that it was open to
find that Mr Castles should reasonably have known that
his employment was not secure.
49 When the review was undertaken by Mr Raffan in August
and the decision taken to make Mr Castles’ position
redundant, the applicant was advised as soon as was
practicable. The process by which the human resources
manager and line manager established the need for the
redundancy together with the appeal process are in the
respondent’s view sufficient to establish the efficacy of
the process and the integrity with which Mr Castles was
treated. The requirements set out in the Minimum
Conditions of Employment Act have, it was submitted
been met save but for the opportunity to enable Mr Castles
to attend for job interviews. This it was argued is irrelevant
given that the applicant’s employment was subject to visa
restrictions.
50 Ms Coote gave evidence on her role in the termination of
Mr Castles’ employment. As human resources manager
her consent was necessary for a redundancy to be
approved. To this end she met with Mr Raffan on 13th
August 1999. As far as Ms Coote is concerned the decision
to make Mr Castles’ redundancy was taken by her and
Mr Raffan at that meeting. The decision was conveyed to
Mr Parsons. Ms Coote is unaware of any role Mr Doogan
may have had in establishing the review.
51 Ms Coote was satisfied from her discussion with Mr
Raffan that the redundancy was genuine. She accepts the
terms of the respondent’s redundancy policy and supports
the value of keeping employees informed and allowing
them to participate in the process (Exhibit 12). But Ms
Coote does not see how consultation can take place until
a decision has been made that there is to be a redundancy.
On this basis there was no opportunity for Mr Castles to
be involved in any discussions as the decision was taken
on 13th August and he was informed on 18th August.
Anyway Mr Castles was overseas.
52 The documents completed at the time the decision was
taken to make Mr Castles redundant (Exhibits A and E)
were not shown to him when Ms Coote and Mr Parsons
met with the applicant on 26th August. Ms Coote filled in
those documents in accordance with information proffered
by Mr Raffan. She did not seek independent verification
of that information.
53 The ‘position evaluation’ (Exhibit A) identifies that the
‘workload during the last three months’ has ‘reduced from
100% to 50%’. Ms Coote acknowledged that this
assessment contradicts the information set out in Exhibit
4 on the actual days sent by coring engineers offshore.
54 As far as Ms Coote was concerned, Mr Castles’ position
when confronted with the fact of redundancy was to
endeavour to have the coring engineer, Mr Durward,
retrenched and for him to fill that position. That situation
was never contemplated by management. It was not policy
to “bump downward”. Anyway that employee was also a
member of staff and was trained in warehouse control.
He could perform those duties when he was not engaged
as a coring engineer offshore. Tendering and client liaison
duties could be performed by Mr Raffan.

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

55 The respondent company elected not to subpoena Mr
Raffan to give evidence. He no longer works for the
company. However through evidence of a recent telephone
call to him, Mr Castle made it clear to me that Mr Raffan
was still in Perth.
56 I do not accept that Mr Doogan’s meeting with Mr Castles
in February 1999 can be construed as initiating a process
of review that can reasonably be taken to have alerted Mr
Castle to the possibility of redundancy nor did it establish
an environment in which action was likely to be taken
which would have a significant effect on his employment.
I accept Mr Castles’ evidence that the discussion should
be seen in light of Mr Doogan’s objective of showing
how the drilling operation could function efficiently
within the new entity of the recently merged organisation.
57 The focus was on cost containment and flexibility. As
Mr Parsons observed the February meeting was part of
Mr Doogan’s regular quarterly visits to Perth. There was
no evidence of on-going concern being conveyed to Mr
Castles about the viability of maintaining his position.
58 What did occur during that time was management’s
support for his permanent residency and approval for him
to take annual leave so that he could permanently locate
in Australia. There was no evidence of Mr Doogan
conveying the respondent’s concern to Mr Castles nor
Mr Raffan being cautious about the applicant’s future
employment in the period from February to August.
59 The expectation that Mr Doogan would review the
situation in June did not materialise. Mr Castles had
programmed to take leave in July. This was deferred
because of work commitments. This was known to his
line manager Mr Raffan. Support for the applicant’s
permanent residency in Australia continued until 17
August 1999.
60 It is noted that in the absence of evidence from Mr Raffan
and Mr Doogan, Mr Castles testimony about the thrust
of the February 1999 meeting and arrangements for his
leave being deferred from July to August stands
unchallenged.
61 I accept that Exhibit 4 (days spent off shore by coring
Engineers) is an indication of activity within the coring
operation and importantly of the coring co-ordinators
workload. The respondent’s witnesses accepted that to
be the case. However Ms Coote acknowledged, Exhibit
A (position evaluation) was contradicted by the workload
being assessed on 13th August had not contracted by 50%
during the last three months. In the months of May, June
and July 1999 the days spent off shore totalled 66. In the
previous three months the total was 35. This represented
an increase 83% over the previous three months. However
from April until May the work load based on off shore
activity decreased from 33 day to 16. But in June this
went up to 34 days. In July it slipped back to 16 days. On
a monthly basis workload increased from 2 days February/
March 1999 to 33 days in April. It decreased from this
by 50% in May (16 days) then increased by 50% in June
(34 days). It slipped back again by 50% in July 1999 (16
days).
62 As to the assessment in the ‘position evaluation’ that there
would be a further reduction of 20%, in the anticipated
work load over the next 3 months, it is difficult to establish
the premise upon which this was estimated given that
over the previous three months (May, June and July) there
had been an increase compared with the period from
February to April (inclusive). I suspect that the finalisation
of Woodside contract weighed heavily in formulating
these estimates and that it was the situation in July and
not the three months to the end of July which conditioned
the outlook.
63 The evidence identifies the level of coring activity as being
cyclical. It is affected by the cyclone season. Clients enter
into “ad hoc” contracts at short notice. There is an
understanding that Woodside had curtailed its coring
program. It was also acknowledged that there had been a
general down turn in the oil and gas industry. However
the monthly variations in activity shows that coring
drilling could turn around quickly. Combined with all of
this was the fact that the respondent company had
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undergone a merger and that the process of
“harmonisation” was still in progress.
The respondent’s administrative process for evaluating
the possibility of a position being made redundant
included the involvement of the human resources
manager. That person exercised a right of veto. It was Ms
Coote’s evidence that she accepted Mr Raffan’s
assessments of workload for the position of coring coordinator. As manager of the operation in which Mr
Castles was employed Mr Raffan could have been
expected to have accurate information. There would be
no reason for Ms Coote to check the information
elsewhere.
The preparation for the meeting on 26th August afforded
Mr Parsons the opportunity to verify the assessment
undertaken by Mr Raffan. Exhibit F the notes of the
‘Appeal Against Redundancy Selection’ record that Mr
Parsons went into the prospects for coring drilling when
he and Mrs Coote met with Mr Castles.
“Future does not look good 3rd and 4th quarter grim”.
1st quarter 2000, not good either. Need to make further cut backs and make reduction for 2000. Coring
co-ordinator position cannot be justified in this market….”
(Exhibit F)
Mr Parsons’ assessment of the situation does not quantify
the reduction in workload expected over the remainder
of 1999. It merely reflects the general understanding that
there had been a down turn in the industry. The respondent
sought to show the performance of its coring operation
as reflecting the industry down turn through the resume
of monthly profit and loss figures for the period from
January 1998 until July 2000 (Exhibit D). This document
was prepared for the hearing and was not available to the
operations manager at the time he met with Mr Castles
on 26th August 1999. However as operations manager he
was aware of the performance of the coring division.
The situation that appears to have existed in August 1999
is that Mr Castles believed the level of coring activity
was such that he had to defer taking his leave in July. He
was unaware of any threat to his job security and had the
expectation of continuing employment with the
respondent and becoming a permanent resident.
Mr Doogan had promoted initiations to cut costs and make
sure the operations integration into the merged entity was
successful. The review he proposed must be taken to have
been directed at the initiatives he had discussed with staff
including Mr Castles ie cost cutting and flexibility. It did
not infer the possibility of redundancies.
Mr Raffan’s role was to review the staff requirements.
This appears to have been at the direction of Mr Doogan
and with the authority of Mr Parsons. No doubt it was
directed at cutting costs. As I have already indicated I
believe that the finalisation of the Woodside contract
influenced this review. Mr Raffan’s conclusions about
the existing level of the coring co-ordinators work load
and prospects were not based on a proper assessment of
the monthly figures but rather a generalised over-view.
Mr Parsons appears to have accepted Mr Raffan’s
conclusion that the position should be made redundant
without checking the assessments made by Mr Raffan.
Ms Coote did not question the assessment either. However
Mr Parsons had an over view of the industry and an
appreciation of the profit and loss performance of the
coring operation.
The decision to terminate Mr Castles’ employment in
August was based on flawed information. The subsequent
deterioration in the level of coring activities cannot be
used to justify the decision. It was unfair to have
terminated Mr Castles’ employment on the basis of
incorrect information. The apprehension management of
the respondent company harboured at the time about the
future should have been conveyed to Mr Castles. It was
unfair to promote the circumstances whereby Mr Castles’
prospects for permanent residency were being supported
and then within a week or so after he left the country to
determine that the situation warranted the termination of
his employment.
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72 The circumstances which the company faced in August
and September could well have signalled the possibilities
of redundancies in the not too distant future. That was
the situation that the respondent should have informed
Mr Castles at that time.
73 The determination in August that the position of coring
coordinator was redundant was premature in that the
information it purported to act on was flawed. However
there were concerns about the viability of the position
given the industry down turn generally and the finalisation
of a major coring contract. But the situation demanded
closer scrutiny. In acting to terminate Mr Castles’
employment at that time, the respondent failed to adhere
to its own personal policies and procedures (Exhibit 12).
74 This policy mirrors aspects of the provision of the
Minimum Conditions of Employment Act 1993. The
respondent company claims that by informing Mr Castles
within days of the date of the decision to make him
redundant, it effectively complied with the requirements
of this legislation. That is the situation if it is accepted
that in a matter of a week or two the circumstances went
from one in which Mr Castles’ continuing employment
was not under threat (as evidence by the respondent
company’s continuing support for his permanent
residency) and when his annual leave have been granted
but then deferred because of the pressure of work, to that
when his position was claimed to be redundant. This is
difficult to accept.
75 I do not accept that the Applicant should have known
from February 1999 that there was a likelihood that he
would be made redundant. Uncertainty in the industry
caused the respondent’s management to focus on
efficiency and cost savings. The profitability of the coring
operation had been under scrutiny since early in the year.
The finalisation of the Woodside programme and limited
prospects for the second half of 1999 and early 2000
precipitated action. However none of these concerns had
been confided to the applicant prior to the termination of
his employment. I accept that he had not been alerted to
a significant deterioration in the respondent’s coring
business and to its prospects.
76 I accept that the respondent had cause to act to secure its
financial position. In this respect there were grounds to
initiate redundancies. However the respondent’s own
policy and contemporary standards demanded that Mr
Castles be given notice of the circumstances he really
faced. Instead of being given several months notice (going
back to February), he was in the position of pursuing
residency in this country disposing of property in Scotland
and taking steps to set himself up in Australia. Indeed the
respondent had encouraged Mr Castles to pursue this
course. Mr Castles worked in the same office as Mr Raffin
and Mr Parsons. Any concerns about the future would
have been the subject of some comment. However
everything happened when Mr Castles was out of the
country. It can be understood how surprised and shocked
he was when he was telephoned in Scotland with word
of his termination.
77 It would seem that all of this could have been avoided if
in February discussions which clearly indicated the
possibility of redundancy had taken place. It is not an
answer to say that Mr Castles was advised as soon as the
decision was made. If that was the case the argument
claiming support from initiatives taken by the respondent
company to alert employees to a deteriorating situation
and therefore by inference the likely impact on their
employment, is without foundation.
78 The question of procedural fairness is subsumed in the
question of industrial fairness and the lack of a fair go all
round due to a lack of warning or adequate warning can be
sufficient on its own to justify an unfair dismissal given all
the facts [see Sharkey P (1998) 78 WAIG 3635 at 3654].
79 In my view that is the case here.
80 It is not the case that there was not conditions for a genuine
redundancy; the circumstances were such, that in my view
that would have occurred anyway. However instead of
determining the course of action on the basis of the
profitability of the operation and the termination of a
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major client’s coring programme, the determination was
flawed with reliance on erroneous assessment of the
previous level of coring activities. In doing this the
applicant was denied six months notice of the loss of his
position and with it he suffered a severe dislocation to
his life and to that of his family. This is the loss which
was sustained [see Sharkey P WA Access Pty Ltd v Mark
Robert Vaughan (unpublished 2000 WAIRC 01179)].
81 In an amendment to the claim the applicant seeks
reinstatement. I consider this to be impractical given that
employment if it is available and that is not certain would
be subject to visa approval. That is not within the power
of the Commission to direct. In the circumstances I will
order compensation.
82 The applicant was a senior member of the management
structure within the respondent company. The loss of
notice of an impending redundancy and the injury suffered
through the inability for him and his family to relocate as
permanent residents in my view exhausts the limit of
compensation available under the Act. An order in terms
of the claim made in the alternative hereby issues. The
claim for witness expenses pursuant to section 27(1)(c)
of the Act is rejected. As a matter of public policy the
Commission has generally resisted claims to consider
witness expense. This is consistent with maintaining the
objective of facilitating access in a non cost jurisdiction.
In the circumstances of this case there was nothing
submitted which would cause me to depart from this
principle.
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Order.
HAVING heard Mr D Heldsinger, on behalf of the applicant
and Mr R Gifford on behalf of the respondent, and having
found that the applicant was unfairly dismissed,
NOW the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—
1. THAT the Respondent do pay to the applicant the
sum of $51 578 being the maximum of six months
remuneration, calculated as follows—
(a) Salary of $48 204
(b) Superannuation at the rate of 7% of annual
salary $3 374
2. PROVIDED that the amount determined by reference to (a) and (b) above shall be reduced by an
amount of $6 663.22 being the jobseekers allowance received by the applicant to date.
3. THAT payment pursuant to 1 above be made to the
applicant within 28 days of the date of this order.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
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Reasons for Decision.
The applicant was employed as manager of the
respondent’s transport business. He commenced
employment in April 1998 under a verbal contract which
involved remuneration at the rate of $1000.00 per week
(gross) and payment of 1% of gross earnings. Although
the payment calculated on the business earnings was
referred to from time to time as a bonus, it is clear that
this was not a discretionary payment. It is accepted by
the parties as an entitlement under the contract of
employment entered into by the parties when the
relationship was established. For convenience this element
of the package was paid six-monthly. Payment was not
dependent on the profitability of the business.
The applicant’s employment was terminated on
Wednesday 11th October 2000 the day after he had given
notice of his intention to finish up with the employer.
Out of the termination of the employment relationship
the applicant claims an outstanding contractual
entitlement based on 1% of gross earnings for 6 months
to October 2000. This he estimated to be $4800.00.
Furthermore he claims the balance of two weeks pay
which was the period of notice to which he stated he was
entitled. Mr Danks acknowledges that there was no
reference to the period of notice in his employment
contract but submits that the two weeks can be implied
from the fact that he was paid fortnightly. The period
claimed also accords with advice he states he was given
by “Wageline”.
The respondent’s position was that the entitlement to 1%
of gross earnings ceased in February 2000 with a variation
to the contract. As to the claim for payment in lieu of the
period of notice the respondent submitted that the
applicant’s services were summarily terminated the day
after he had submitted his resignation when it became
known to the respondent that the applicant was offering
alternate employment to two other employees of the
respondent company with a competitor. It was also
submitted for the respondent that it subsequently came
to the attention of the proprietor that the applicant had
indicated to several of the respondent’s customers that
the company was going out of business or was likely to
go out of business in the near future.
The applicant’s evidence was that there was no discussion
with the proprietor at which he agreed to forego the
entitlement to 1% of gross earnings. Indeed he states that
there was no discussion at all about the matter. The
payment only became an issue when his services were
terminated in October 2000. He claims to have had
discussions with the proprietor of the respondent company
about purchasing material for a garden wall and offsetting
the cost against his entitlement to 1% of gross earnings
shortly before he submitted his resignation. This, it was
argued, is evidence of the ongoing entitlement to this
contractual benefit.
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The applicant’s wife was employed by the respondent as
a secretary. She presented evidence that at a meeting in
March or April at which she and her husband were present
together with the proprietor, his wife and the manager of
a parent company there had been no mention of the
applicant’s contract being varied. Mrs Danks recalled that
information was presented on a strategy for addressing
the profitability of the respondent company together with
details of the relationship between various corporate
entities within which the respondent company operated.
6 Evidence was presented by Mr D Crane, the proprietor
of the respondent company. He claims that at a meeting
in February 2000 at which the applicant and Mr Burton
the manager of Mr Crane’s haulage company were in
attendance, Mr Danks was told that unless the profitability
of the respondent company changed there would be no
bonus. Mr Crane claims that Mr Danks’ response had
been “a grunt”. This he interpreted to be acceptance that
the contract would be varied. In this regard Mr Crane’s
understanding has to be seen in the context of a number
of discussions he claims to have had with Mr Danks over
the respondent company’s performance. Indeed it appears,
as Mr Danks points out, Mr Crane had repeatedly stated
that he may have to close down the respondent company.
Although Mr Burton was in attendance during the
meeting, it was Mr Crane’s evidence that he was “in and
out” and answering the phone. Mr Crane also stated that
Mr Burton could not recall whether Mr Danks had been
told that the contract was being varied.
7 On the issue of the claim for payment in lieu of notice,
Mr Danks submitted that in speaking to the other
employees and telling them of his intention to resign he
did no more than afford them the opportunity for ongoing
employment with the transport operation that he was
going to join. In his view it was not a matter of trying to
poach the respondent company’s employees, it was merely
informing them of the availability of work if they wanted
it. The opportunity was put to those employees by Mr
Danks out of concern for their welfare and in the light of
Mr Crane’s repeated threats to close down the business.
8 Evidence of Mr Danks’ discussion with one of the
respondent company’s employees was presented by Mr
Dickinson. It is clear from that that Mr Danks effectively
offered Mr Dickinson another job with his new employer
but that an answer was not needed straight away.
9 I found Mrs Danks to be a truthful witness. She did not
seek to embellish her involvement in matters going to the
central issue of what, if anything, had been discussed
between her husband and Mr Crane over the term of his
contract. I accept her evidence that nothing was discussed
about the 1% payment at the meeting at which she
attended in March or April with her husband, Mr and
Mrs Crane and Mr Burton.
10 The crucial point is whether a discussion took place in
February 2000 and, as the respondent contends, that
resulted in an agreement between the parties to vary the
contract of employment to terminate Mr Danks’
entitlement to the payment of 1% of gross earnings of
the company.
11 While I can accept that at that time there was a discussion
between Mr Danks and Mr Burton about the profitability
of the company as indeed both parties acknowledge there
had been numerous such discussions, I do not accept that
the contract of employment was varied by agreement
between the parties. Even putting Mr Crane’s evidence
at its highest, the statement that there would be no bonus
unless the profitability of the business changed, could
not be construed as an unambiguous statement that the
contractual entitlement should cease there and then. Nor
could the response which according to Mr Crane’s
evidence was no more than a grunt be construed as
acceptance. It is noted that the payment was never a bonus
and the issue was not raised at a subsequent meeting in
March or April notwithstanding the prospective nature
of the alleged statement. However I do not need to have
recourse to this interpretation of the evidence. I do not
accept that any discussion took place which put the
ongoing application of the payment of 1% of gross
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earnings in question. Indeed the evidence that there were
discussions between the applicant and the respondent
about off-setting the purchase of material for a garden
wall well after February 2000 was not controverted.
Furthermore it appears that the purchase of a Suzuki motor
vehicle from the respondent by the applicant and the
beneficial ownership shortly before the transfer of
ownership shows that the entitlement to 1% of gross
earnings (or goods in lieu thereof as it appears the parties
agreed) was operating well after February 2000.
In reaching the conclusion that the applicant’s claim to
payment of 1% of gross earnings for the period from
March until October I accept the evidence of Mr Danks.
However, in the absence of evidence at this time as to the
proper basis of calculating the dollar value of that
entitlement, this aspect of the claim, which is recognised,
can only be expressed as payment based on 1% of gross
earnings of the respondent company for the period from
the expiry of the period covering the last payment of this
entitlement to when the applicant’s services were
terminated, less off-sets, if any, which had been agreed
to by the parties as a result of purchases of goods from
the respondent company by the applicant.
As to the matter concerning the claim for payment in lieu
of notice, that is dismissed. Mr Danks’ good intentions
about the welfare of the respondent’s other employees
do not displace his duty to the employer albeit that he
had given notice that he would be resigning. In offering
employment on behalf of his prospective employer he
breached his duty of fidelity to the respondent company.
In this respect I accept the evidence of Mr Dickinson. It
was not for Mr Danks to take on the burden of ensuring
the ongoing employment of the other employees not
withstanding his concern about the prospect of the
operation closing.
By acting as an intermediary between the company he
was going to work for and the two employees of the
respondent company, Mr Danks placed himself in the
position of being the instrument which could cause the
respondent company’s operation to close. Both employees
to whom he had conveyed job offers were important
personnel in the respondent company. All the goodwill
in the world on Mr Danks’ part did not change the
position. Nor was it ameliorated by the proprietor’s
previous statements that he might close the business. On
the basis of information available to the respondent
company it acted reasonably in summarily terminating
the applicant’s services.
This matter cannot be disposed of until such time as the
applicant provides evidence of the amount to which he is
due under his contract of employment ie. the amount
based on 1% of gross earnings of the respondent company
for the period from the expiry of the period covering the
last payment of the entitlement to when the applicant’s
services were terminated, less off-sets, if any, which had
been agreed to by the parties as a result of purchases of
goods from the respondent company by the applicant.
Information relevant to the disposition of this matter must
be provided to the Commission within fourteen (14) days
of the date of this decision.
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Claim for denied contractual benefits
upheld in part

Mr CO Danks on his own behalf
Mr J Uphill, agent for the Respondent
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Order.
HAVING heard Mr CO Danks on his own behalf and Mr J
Uphill on behalf of the respondent, and having found in part
that the applicant was denied a contractual benefit to which
he was entitled,
NOW the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—
1. THAT the Respondent pay to the Applicant the sum
of $4 800.00 gross being 1% of gross earnings of
the Respondent company for the period from the
expiry of the period covering the last payment of the
entitlement to when the Applicant’s services were
terminated.
2. THAT the Respondent pay to the Applicant the
amount specified at (1) above within 21 days of the
date of this order.
3. THAT the claim for payment in lieu of notice be
dismissed.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.

2001 WAIRC 03074
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
PETER DELLYS, APPLICANT
v.
ELDERSLIE
FINANCE
CORPORATION
LIMITED,
RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
WEDNESDAY, 20 JUNE 2001
FILE NO
APPLICATION 1185 OF 2000
CITATION NO. 2001 WAIRC 03074
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Applicant
dismissed
compensation awarded

unfairly,

Mr D Howlett of Counsel
Mr S Foy as Agent

_______________________________________________________________________________

1

2

Reasons for Decision.
This is an application pursuant to section 29(1)(b)(i) &
(ii) of the Industrial Relations Act, 1979 (the Act). The
applicant, Mr Peter Dellys worked for the respondent,
Elderslie Finance Corporation Limited (EFC) as their
National Agency Manager from 4 May 1998 to 14 July
2000. The applicant says he was summarily dismissed
on 14 July 2000 by the Executive Director, Mr Little,
who advised Mr Dellys that his position had been
abolished and he had been made redundant. The applicant
was paid one month’s salary in lieu of notice, which the
applicant challenges as not in accordance with the
contract, and was asked to leave that afternoon. The
applicant says that he was not paid reasonable redundancy
pay and that the respondent breached the Minimum
Conditions of Employment Act 1993.
The applicant on commencement was paid monthly on a
base salary of $50,000 plus commission as 10% of fees
earned. The applicant in his application has claimed
reinstatement, or in the alternative has claimed maximum
compensation, and the following—
1. Reasonable notice—12 months pay $55,745
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2. Reasonable redundancy pay—12 months $55,745
3. Commission on fee income—$11,000
4. Commission on purchases—$7,200
Total benefits claimed—$129,690
The applicant was also paid 3 weeks pay for every
completed year of service as a severance payment, ie six
weeks in total.
EFC is a finance company raising money from investors
and lending out money to borrowers and taking a margin
on those loans. The respondent has a series of agencies
which act on their behalf. The duties of Mr Dellys
principally involved the co-ordinating and monitoring the
work of these agencies. During the course of his
employment, Mr Dellys worked principally to Mr Little.
He was responsible for setting up and servicing the
agencies and assessing and approving loan proposals that
came from the agencies. During this time, on occasion,
the company experienced difficulties due to the amount
of funds available for loans. On these occasions the rate
of loan approvals slowed. During the course of the year
2000, Mr Little in conjunction with Mr Downey, the
National Portfolio Manager and Mr Lindley, the Regional
Manager, WA, South Australia and Northern Territory
discussed ways of restructuring the company. They
eventually decided to separate the business development
and credit approval functions and created a business
development manager and a credit manager. The position
of business development manager was taken by Mr
Hawkesford who had been working with the company
for some time in the roles of lending manager and business
development manager. The position of credit manager
was advertised and was filled in approximately
September/October 2000.
The respondent says that this restructure meant that the
applicant’s position was abolished. They say his previous
duties are now being performed by the business
development manager who was selected for that position
instead of him and that he did not have the skills to
perform the position of credit manager. As a consequence
of the restructure they say there were no other alternatives
available to the applicant or the respondent at the time.
The respondent says the applicant was advised of the
reasons for the decision to terminate his services and had
an opportunity to discuss alternatives to being made
redundant.
The evidence for the applicant was given by Mr Dellys
and Mr Lindley, who worked for the respondent from 29
March 1999 to August 2000 as the Regional Manager,
WA, South Australia and Northern Territory. Evidence
for the respondent was given by Mr Little, Mr
Hawkesford, Mr Downey, the National Portfolio Manager
for EFC and Mr Burr, the Financial Controller for EFC.
Mr Dellys’ evidence is that he was interviewed in April
1998 by Mr Little for the position he was subsequently
engaged in. He says the position was a new one created
to manage the recent and anticipated growth of the
respondent’s agency network. He says the respondent is
essentially a third tier lender which charges higher rates
to customers who often cannot get finance elsewhere. He
says the terms of his contract were not explained or
discussed at all on his engagement. He says the finance
difficulties experienced by the company affected his
income as a component of his salary was based on sales
performance. In early 1999 he separated from his wife,
which had an impact on his health. He says the financial
difficulties of the respondent coupled with an inadequate
computer system affected the ability of the company and
himself to bring in new agents, so affecting his income.
He says there was also a lack of resources to train new
agents effectively.
In July 1999, he says Mr Little advised him that the
incentive components of his package would be commuted
to a grossed up value of $5,500. This meant a salary of
$55,500 with no incentives. This he says was a significant
and unilateral change to his contract, and he says Mr Little
would bridge no debate on the matter. During the latter
part of 1999, Mr Dellys says that business from existing
and new agents started to increase and that agents were

1633

beginning to submit large and more complex transactions
which required greater time and consideration. He says
there were few clear guidelines how to present these
transactions. He says he tried to keep up with his
increasing workload.
8 In October 1999 he says that Mr Little conceded that the
non payment of commissions were unfair and agreed to
pay arrears backdated to July 1999. Mr Little also
conducted a review of his performance which was
finalised as per [Exhibit PGD7]. In May 2000, Mr Dellys
changed his reporting relationship to Mr Lindley. He
advised Mr Lindley of the difficulties with his increased
workload and the problem then of servicing agents.
Notwithstanding this he says in April, May and June of
2000, prior to new agents being commissioned in July,
he had been involved in obtaining the highest turnover in
EFC’s 43 years history.
9 On 14 July 2000 he says at 3pm Mr Little walked into
his office and handed him a letter and told him that the
position of Agency Manager had been abolished and he
was to leave by 5pm that day. The letter is [Exhibit PGD8]
and states as follows—
“This letter serves to confirm our conversation today.
With the continued growth in our lending business
it has now become imperative for us to reorganise
our operating procedures and staffing requirements
to meet and service our client needs.
After considerable thought, we have decided to completely restructure our lending and credit functions
and reallocate the job functions currently being performed by you. Because of this, the position of
National Agency Manager will be discontinued and
you will become redundant as from close of business today.
We have discussed the alternatives with you and
confirm that a new position being created has a skills
level requirement that, in our opinion, you do not
possess. If we choose to advertise the new position,
you are welcome to apply for it.
We have agreed to pay you one month’s salary in
lieu of notice, plus four week’s redundancy pay. Your
salary and redundancy payment, along with your
annual leave entitlements to date, will be paid to your
account next week.
We are prepared to increase the redundancy payment
to six weeks on the condition that any Elderslie
equipment, files in electronic or paper format, and
computer programs that you might have in your possession are returned in good order by no later than
next Monday. Plus your Elderslie Corporate Amex
card, front door mill key and mobile phone (along
with a copy of its security and unlock codes) are to
be returned to me today before you leave.
Any accrued commission entitlements owing to you
for the past financial year will be calculated and paid
to you as soon as possible and details of the relevant
calculations will be provided to you. Any work that
you have done towards calculating these amounts
should be passed to Tim Lindley before you leave.
Thank you for the work that you have done over the
past two years in helping to grow our Agency ledger
to the level it is today. We wish you well with your
future endeavours.”
10 He says Mr Little advised him that the dismissal was due
to a restructure and not due to Mr Dellys’ performance.
He says Mr Little stated that he thought that Mr Dellys
had been unhappy for some time and had been applying
for jobs elsewhere. Mr Dellys denied this. He says he
then asked Mr Little what his options were and was
advised there were no alternatives and that Mr Little was
creating a new position but he did not think that Mr Dellys
had the skills for the new position. Past this he says Mr
Little would not discuss the matter and asked him to pack
up his effects and leave that afternoon. He says he was
shocked and had no warning or knowledge about what
was to happen. He says he was not given a chance to read
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the letter and was not spoken to regarding notice or
redundancy payments, other than to indicate that his final
payment would be structured to be tax effective.
He says at 3.15pm Mr Hawkesford came to see him and
advised that he had just seen the email that Mr Little had
sent to all staff at 2.40pm advising them of Mr Dellys’
departure. He says his salary at the time of dismissal was
$58,878. He returned his Amex card and mobile phone
on 17 July 2000. He says that he has been actively seeking
employment albeit this has been affected by the death of
his father, changes in accommodation and the need to
look after his young children.
Mr Lindley’s evidence is that in April 2000 as a result of
a restructure he was to head the sales division which would
operate in WA, South Australia, Northern Territory and
that Mr Dellys and Mr Hawkesford would work through
him. Mr Hawkesford was to deal with the existing agents
in WA and Mr Dellys to look after more lucrative new
agency development in the Eastern States. About the same
time he says Mr Little advised him he would prefer Mr
Dellys to leave EFC as he was not very happy with his
performance. He says he advised Mr Little that he would
have to follow correct procedure in dealing with Mr
Dellys’ performance issues. He says he did not really work
with Mr Dellys until April 2000. However, in the small
office environment he had had dealings with him. He says
he had become aware that Mr Dellys was not happy with
the respondent and on Mr Little’s instructions he spoke
to Mr Dellys. He says that Mr Dellys assured him that he
was committed to working for the respondent.
Mr Lindley says in about early June 2000, Mr Little told
him that he had decided to make Mr Dellys’ position
redundant and create a separate lending role which would
take over those duties performed by Mr Hawkesford and
Mr Dellys and some from Mr Downey. He said Mr Little
advised him that he himself would become responsible
for promoting new agents in the Eastern States and the
remaining sales duties would be combined into one
business development management role. He says that Mr
Downey was adamant that he did not want Mr Dellys
doing the credit function. Mr Lindley says that the
restructuring which took place in April 2000 did not
envisage a separation of the credit functions from the other
functions of the job that Mr Dellys and Mr Hawkesford
were doing at that time. He always believed that a
separation of those functions was appropriate. He says
Mr Little intended Mr Hawkesford be given a choice of
the two jobs and if he chose the business development
manager role that the credit function job would be
advertised and Mr Dellys would be made redundant and
invited to apply for that job. This is in effect what
happened. Mr Lindley says he advised Mr Little to handle
the redundancy issue carefully and Mr Little advised him
that he would do it properly and get advice from the
Chamber of Commerce and Industry. He says, as Mr Little
was to handle the redundancy he had no further
involvement. As far as he was aware the only people who
knew about the redundancy plans were Mr Little, Mr
Downey and himself, and by that time to a limited extent
Mr Hawkesford, ie by 14 July 2000. He says he visited
Mr Dellys in the afternoon of 14 July 2000 to give him
his condolences and Mr Dellys looked very upset and
shocked.
Mr Murray Little, Executive Director, EFC, in his
evidence says that at a meeting at the Astoria Restaurant,
prior to Mr Dellys commencing, he discussed with Mr
Dellys the terms and conditions of his contract. He says
it was agreed that he be employed on a monthly basis
and one month’s notice be given or payment in lieu. He
says Mr Dellys was responsible for receiving applications
for finance prepared by agents and then putting them into
the correct format and preparing submissions within
normal guidelines to go to Mr Downey or Mr Little for
approval. Mr Dellys also had delegation to approve and
had to analyse the deals before they are approved. He
says he had a number of problems with Mr Dellys’
performance. He says staff found him difficult to deal
with because of his attitude, he had complaints from
agents regarding the way Mr Dellys spoke to them and
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the number of submissions for funds approval were not
completed correctly, even after he was directed to
complete them in a certain manner. He says he had
complaints from 3 agents about Mr Dellys and that he
diarised them with a view to raising them in Mr Dellys’
forthcoming performance appraisal. He says Mr Dellys
was not responding in time with an approval or nonapproval. Exhibit PGD 7 is a report on performance
review of Mr Dellys and Mr Little says that due to the
stress Mr Dellys had incurred in his family life Mr Little
had decided to draw the line on performance issues and
get on with business from there. Mr Little also complains
of other work Mr Dellys had not completed either prior
to going on leave or at other times and where he had not
gone on with proposals or approvals under way.
15 Mr Little gave evidence in relation to the lack of
availability of funds for loans and of the history of
discussions regarding the restructuring of the business to
separate the lending and credit functions. The initial
intention of Mr Little was to make Mr Hawkesford, the
Business Development Manager. He says Mr Hawkesford
had worked with him for over 5 years and he never had
one complaint from anyone about Mr Hawkesford. He
also intended to put Mr Dellys and Ms Cass Rollack into
the credit function. He said this plan came to grief as Mr
Downey refused that proposal and indicated that in his
view Mr Dellys did not have the expertise to do credit.
He says that is when they decided there was no place for
Mr Dellys. Mr Little says that at the meeting of 13 June
2000 he concluded that Mr Hawkesford would be the
better person for the Business Development Manager role.
He also says that it was the decision of Mr Lindley, Mr
Downey and himself that Mr Dellys would not fit into
the credit role.
16 In terms of Mr Dellys’ previous duties, Mr Little says at
page 158 that—
“The contact with the agents is being handled by
Drew Hawkesford. He’s now in charge of them and
he works that the same as he would work his normal
client base. The credit functions or the approval of
deals coming across is handled by Doug Hamilton.
Drew can do that in Doug’s absence or Jim can do it
in Doug’s absence. Any training that was required
that might have been done by Peter, but he didn’t do
a lot, is being handled by Kay and any other advice
or information or upgrading of manuals is being
handled by Jim Downey.”
Mr Little says that he advised Mr Dellys that his duties
would be reallocated to other people and his position
would no longer exist. He advised him that he did not
believe that he had the skills to take on the credit
manager’s position and told him that he considered the
alternatives and regrettably there was no other alternative
than to make him redundant. He advised Mr Dellys that
he would pay him one month’s salary in lieu of notice
and four weeks’ redundancy, and would give him an extra
two weeks on the condition that he returned the computer
disks, any other files of the company, which he held. He
says Mr Dellys was quiet, well controlled and stunned,
that he did not agree with the decision but that he would
abide by it and they shook hands. He says Mr Dellys
finished work that day and returned on the Monday to
collect the remainder of his possessions. In terms of the
suddenness of the notification to Mr Dellys of his
redundancy, Mr Little says that even though Mr Dellys
was a nice enough bloke he could not take the risk of
having him talk to agents on a day to day basis after he
knew that he had been made redundant. He says he was
always doubtful of the security of the files that he had on
his computer. Mr Little says he offered Mr Hawkesford
the choice of the two jobs, that is the business development
manager’s job and the credit role after Mr Dellys’
redundancy.
17 Mr Little says that Mr Dellys could not have done the
business development manager’s role very well as he was
supported by Mr Downey to do most of his work. As at
13 June he thought that Mr Dellys could do the credit
function and under Mr Downey’s wing he would learn it
a lot better. Following the redundancy, Mr Little made
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enquiries of the police regarding computer files being
deleted and pursued Mr Dellys by way of letter from his
solicitor accusing him of sabotage. This action was taken
after Mr Little was aware that Mr Dellys had filed his
unfair dismissal claim.
18 Mr Hawkesford, the Business Development Manager for
EFC, gave evidence that prior to Mr Dellys’ termination
his role combined business development and also credit
functions. Post Mr Dellys’ termination his role is clearly
business development and he no longer does any credit
analysis. He says this is performed by Doug Hamilton
the senior lending manager. Mr Hawkesford says he was
friendly with Mr Dellys in a work sense and shared the
same kind of experiences in terms of time constraints
and lack of resources. He says he was asked to take on
the credit development role for loans above $2000 as they
required more time to analyse, and more knowledge was
required of Elderslie’s procedures and policies in relation
to documentation and letters of offer. He says this was
done to free Mr Dellys from doing those types of credit
analysis and allow him more time to spend with his agents.
Due to time constraints Mr Dellys’ deals were not being
addressed as quickly as they could be. He says he was
aware through his contacts with agents and also brokers
about some concerns they had raised about Mr Dellys’
timeliness in responding to them with answers and the
correctness of those answers. Mr Hawkesford said that
Mr Dellys did his job in analysis and loan deals well
except in the more complex larger transactions where he
did not grasp how EFC looked at the deals and how the
deals should be presented to the signing off authority.
This latter type of transaction would have comprised about
20% of transactions.
19 Mr Hawkesford said he was offered the choice of two
positions, the business development manager or the
lending manager’s position. He says this was offered to
him prior to Mr Dellys being made redundant. He explains
the separation of the two functions at page 251 as follows:
“Well, basically, the applicant and myself were doing both roles. The applicant was looking after the
business development and credit function for the
agents. I was looking after the business development
and credit functions for the brokers and direct introduced deals, so there was going to be a formal
separation. One person was going to do business development for the agents and brokers direct and one
person was going to be doing the credit functions
for the brokers direct agents.”
He says he accepted the business development manager’s
role about three weeks prior to the applicant being made
redundant. He says he did not know the applicant was to
be made redundant. He returned from lunch with Mr Jim
Downey on the day at approximately 2.30pm, and was
told by Mr Little that he had made Mr Dellys redundant,
and Mr Dellys was leaving immediately. He went and
offered Mr Dellys his condolences and says that Mr Dellys
appeared calm and in control. Mr Hawkesford says the
restructuring in the roles worked well, by allowing more
time for business development and a better turn around
on credit analysis. Mr Hawkesford under crossexamination agreed that Mr Little’s instructions were not
always clear and that the difficulty that EFC experienced
with funds availability affected the work hugely. He says
that he was stunned that Mr Dellys was made redundant
as he thought he was going to undertake the lending
function. He says there was doubt in his mind about Mr
Dellys’ capacity to undertake the credit analysis for larger
type transactions. Mr Hawkesford says that he did both
the jobs for three months after Mr Dellys left until the
lending manager was appointed in September 2000. He
says both Mr Dellys and he had concerns about the ability
of EFC to bring in new agents due to the funding
shortages. Mr Hawkesford says that Mr Dellys and Mr
Downey were not at ease with each other as there were
conflicting personalities and frustration built on both
sides.
20 Mr Downey, the National Portfolio Manager for EFC gave
evidence that he had worked for the company for over 10
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years. He says Mr Dellys worked principally to Mr Little.
He says that Mr Dellys would approach him several times
a week for his opinion on work. He says once he got the
deal he would then try and advance it. He says that the
smaller transactions Mr Dellys handled very well but with
the larger transactions, he formed the opinion that Mr
Dellys did not read them and fully understand them. Mr
Downey says that Mr Hawkesford made a choice to be
business development manager prior to Mr Dellys’
services being terminated. He says he was involved in
discussions separating the business manager and the
lending manager functions. He says that Mr Hawkesford
continued in the business development manager role, that
the agency manager job was made redundant and that the
arrangement allowed Mr Hawkesford to concentrate on
the business development leaving the credit position to
be filled. He says he voiced his concerns in the strongest
terms about Mr Dellys being able to do the credit role.
This was, in his view, because on occasions Mr Dellys
was unwilling or unable to conform to the credit standards
set down by the company. He expressed his opinion in
early June 2000. Arising from this he says Mr Little
decided the position of agency manager was redundant
and so was Mr Dellys. He says he was aware that Mr
Dellys was going to be made redundant several weeks
before it occurred. Mr Dellys was to take a trip to the
Eastern states and following that be told of his
termination. Mr Downey says that the credit function is
now being handled well and thoroughly by Mr Hamilton,
the new occupant of the job. He does not believe that Mr
Dellys would have been able to handle the job properly.
The comparison by Mr Downey of Mr Dellys and Mr
Hamilton, although it was not put in that vein, is best
described in Mr Downey’s words at page 367 as follows—
“He (referring to Mr Hamilton) goes through the
total process, presents them to me with a recommendation. I don’t have the feeling that he doesn’t read
the proposals because I haven’t detected anything
of that nature. So the proposals come to me completed, the work done, and I merely have to respond
to them.”
This is not what Mr Dellys did as far as Mr Downey is
concerned. Mr Downey says that Mr Little wanted Mr
Dellys to do the credit role but Mr Downey objected in
the strongest terms. He says Mr Dellys would flick work
off to other people. Mr Downey agrees that in January
2000 it was made official that Mr Hawkesford would take
over the larger more complex transactions from Mr Dellys
as Mr Dellys was having difficulty moving the larger
transactions through. He agrees that there was a large
workload involved, and the majority of Mr Dellys’
transactions required an answer on the same day whereas
Mr Hawkesford’s transactions did not.
21 Mr Burr, the Financial Controller for EFC, gave evidence
that Mr Dellys was paid one month in lieu of notice of
termination, that Mr Dellys had difficulties with his
computer which required fairly regular fixing and that he
had previously provided an affidavit for Mr Dellys’ use
in the Family Court to say that Mr Dellys was held in
high regard by staff and management.
22 I accept the evidence of Mr Burr, as I also accept the
evidence of Mr Hawkesford, Mr Lindley and Mr Downey.
For each of these witnesses I consider that their evidence
was provided in a direct and clear manner without
hesitation in the main. I have greater difficulty with the
evidence of Mr Little and Mr Dellys. Mr Little’s evidence
was both unclear and inconsistent in part. He was
extensively cross-examined about the sequence of events
leading to Mr Hawkesford being offered the Business
Development Manager’s position and in the end his
recollection was quite uncertain. More particularly the
impression that I gained from his evidence concerning
Mr Dellys’ performance was that he objected to Mr Dellys’
application and hence his view of Mr Dellys work
capacities were worse in hindsight than the view he held
during Mr Dellys’ time at EFC, or at the time of the
decision to terminate, or at the time of termination. Put
simply Mr Little appeared to overplay these performance
difficulties in his evidence. Mr Dellys under
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cross-examination was both resistant and reluctant to deal
straightforwardly with matters he perceived to be adverse
to his claim. In short his evidence was exaggerated, albeit
he experienced difficulties, any problems identified were
not due to him or his competence. In summary, I rely to a
greater extent on the evidence of Mr Hawkesford, Mr
Lindley, Mr Downey and Mr Burr.
23 It is clear from the evidence that the respondent after
considerable debate amongst Mr Little, Mr Lindley and
Mr Downey, decided to restructure their operations and
separate the lending and credit functions. This
remodelling has worked well. Two new positions were
created of business development manager and a credit
manager. Mr Dellys had performed functions of both these
new positions. The bulk of the functions he performed
were subsumed under the business development
manager’s position which was taken by Mr Hawkesford.
I did not consider this was undertaken as simply a device
to terminate Mr Dellys’ services. There is no evidence to
that effect. The evidence of Mr Little and Mr Downey is
that Mr Hawkesford was best suited to the Business
Development Manager’s role and Mr Downey objected
to Mr Dellys performing the credit manager’s role. The
evidence of Mr Downey, which I accept, is that on the
basis of this strong objection by Mr Downey, it was
decided not to offer Mr Dellys the credit manager’s
function and to terminate his services. It was also clear
from the evidence of Mr Lindley and Mr Little that Mr
Little initially intended Mr Dellys to take on the credit
management role. Clearly there were queries about Mr
Dellys’ performance, particularly in relation to delay in
dealing with agents and handling the more complex
assessments and approvals of loans. It is the evidence of
Mr Dellys, supported by the evidence of Mr Lindley and
Mr Hawkesford that there was considerable work to be
performed and this was not aided by the computing
arrangements of the respondent or by the problems
encountered with the availability of funds.
24 The issues of Mr Dellys not performing adequately had
been ruled off as of 6 January 2000. This is the evidence
of Mr Little and on his evidence it is because Mr Dellys
had experienced some personal difficulties leading up to
that time and it was to provide a clean slate from there
on. I quote selectively from the performance appraisal
[Exhibit PGD7] the following—
“…You stated that you were still not fully familiar
with our policies and procedures [after 18 months]
and that the pressures on your time from your workload had precluded you from gaining the required
level of knowledge…”
“… As I mentioned at our meeting on the 6th, you
have now been with Elderslie for over 18 months
and I feel it is reasonable to expect that you now be
fully familiar with our lending products and credit
procedures. It is imperative that we concentrate on
expanding the agency network and make it the most
profitable part of our business…”
“… Peter, I appreciate that the past 12 months have
probably been the most traumatic period of your life
because of the challenges that you have faced on the
‘family front’. As I mentioned at our meeting, I have
considered this before raising the above matters.
However, we have to draw the line and get on with
our business.
The expansion and development of our agency network is currently the most critical aspect of our
business plan and it must succeed. I therefore request that you carefully consider what we have
discussed and let me have your full commitment to
the job in hand. If you are not able to achieve this,
then I must inform you that your future employment
with Elderslie Finance is in jeopardy.”
Clearly as at January 2000 there were performance
difficulties with Mr Dellys and the line had been drawn
on those. The commitment of Mr Dellys was queried, at
a later date, by Mr Lindley on behalf of Mr Little and Mr
Dellys made it clear he was committed to EFC.
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25 It is clear from the evidence that up to 13 June 2000, Mr
Little was going to allocate Mr Dellys to the new lending
role, that Mr Lindley was supportive of Mr Dellys and
that Mr Hawkesford was surprised that Mr Dellys was
made redundant. Mr Hawkesford had sympathy for the
work difficulties experienced by Mr Dellys in terms of
time pressure and inadequate computing. He believed that
Mr Dellys was not good at analysing and presenting the
more complex lending matters but his evidence is that
Mr Dellys was less familiar with the procedures required
by EFC. What is also clear from the evidence, particularly
that of Mr Hawkesford, is that Mr Dellys and his job
were similar. They both developed new business and
assessed applications for loans arising from this. They
had different territory but similar tasks. The change in
roles changed the tasks for the betterment of the business
so that Mr Hawkesford concentrated on business
development and eventually Mr Hamilton did the lending
function. Mr Hawkesford did both roles up until Mr
Hamilton was employed.
26 It is also clear that about one month after the decision
was taken to terminate Mr Dellys services, and after he
had completed a business trip to the Eastern States, he
was advised without prior warning that he was terminated
and had to leave a matter of hours later. Mr Burr gave
evidence, which I accept, that Mr Dellys was paid one
month’s pay in lieu of notice. The suddenness and lack
of discussion or forewarning is I find unfair of itself. There
was no notice, no discussion of alternatives. There was
no suggestion that Mr Dellys had been a dishonest
employee. He was in fact given an Amex card just prior
to his termination and after the decision had been taken
to terminate him. There was no real suggestion that Mr
Dellys had done anything to harm the respondent’s
business except to be tardy and insufficiently diplomatic
in his handling of agents. Yet he was advised one afternoon
that a restructure was to occur and he had to go that day.
The applicant contends that this was a summary dismissal
and this is not the case. Mr Dellys was purportedly made
redundant and paid redundancy and one month’s notice.
If Mr Dellys were to be dismissed for lack of performance
at that time, which the respondent says is not the case,
then he would be entitled to have been warned and to a
reasonable period of notice (see Antonio Carlo Tarozzi—
v- WA Italian Club (Inc) 71 WAIG 2501). This is not the
issue here. Performance was in issue earlier as seen in
[Exhibit PGD7]. The line has been ruled off on this and
bar for Mr Downey’s view, Mr Little was to place Mr
Dellys in the credit manager role.
27 The respondent says that performance was an issue in so
far as Mr Hawkesford was chosen for the business
development manager position instead of Mr Dellys.
However, the issue I have with the respondent is whether
this was in fact a redundancy. I refer to the decision of
Beech C in Stephen Robert Martin—v- IPF Finance
Corporation Ltd 79 WAIG 2254 at page 2255 Beech C
states—
“The fact that a position becomes redundant does
not lead automatically to the dismissal of the employee in that position. It is only if there are no other
employment opportunities within the respondent that
the employee’s employment will be terminated.
There are therefore two steps involved in a redundancy. One step involves the position occupied by
the employee. It is the position, not the employee,
which becomes redundant. The second step is the
consequence upon the employee of his or her position becoming redundant. It is the blurring of these
two steps into one step which has been the cause of
many a successful unfair dismissal claim where the
reason given for the dismissal was redundancy.”
28 The facts in this matter lead me to doubt that even the
first stage of a redundancy was achieved. Section 40 of
the Minimum Conditions of Employment Act 1993 defines
redundant as—
“being no longer required by an employer to continue doing a job because, for a reason that is not a
usual reason for change in the employer’s
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work-force, the employer has decided that the job
will not be done by any person.”
29 I find, in view of section 40 of the Minimum Conditions
of Employment Act and the facts in this matter, that
respondent has not discharged their onus to prove that
this was a genuine redundancy. This is a case where
largely Mr Hawkesford and Mr Dellys did the same duties
(business development and lending). This is in my view
the evidence of Mr Hawkesford which I accept. These
duties were then split so allowing Mr Hawkesford to
concentrate on one set of duties (business development)
while another position concentrated on the other set of
duties (lending). On the basis of Mr Downey’s strong
objections, and no other basis, Mr Dellys was not allowed
to continue to perform lending duties. He was excluded
from the business development duties as these were
offered to Mr Hawkesford earlier and after considering
the offer he accepted. Mr Little wanted Mr Hawkesford
to do these duties. I have no query about that except that
Mr Hawkesford was advised, but Mr Dellys was not. Mr
Dellys had earlier had the more complex lending
transactions removed from him and given to Mr
Hawkesford, as he was too slow in completing them and
did not adequately follow the procedures required in the
respondent’s business. This is the evidence of Mr
Hawkesford and Mr Downey which I accept. The reasons
for this lack of performance are less clear and Mr Dellys
would maintain that the respondent’s poor computing
facilities and funding dilemmas contributed to a less than
desirable outcome. He has some indirect support for this
in the evidence of Mr Hawkesford. Irrespective, a good
deal of the duties performed by Mr Dellys continued to
be required in the remodelled position. They were part of
a restructured job done firstly by Mr Hawkesford and
then by Mr Hamilton. Mr Dellys was told he could apply
for the new job but he didn’t have the skills to do it. Under
those circumstances why would he bother applying?
30 It is not for the Commission to take over the role of the
employer. It is the role of the Commission to decide
whether in all the circumstances the employer in
terminating Mr Dellys’ employment acted in a manner
that was unfair, harsh and oppressive so as to warrant the
redress of the Commission. There is a reasonable
argument that Mr Dellys was underperforming and hence
should have been advised, counselled and given proper
notice. If this were the circumstance then in line with the
Tarozzi case I would believe that Mr Dellys was entitled
to 3 months’ notice. The contract at Exhibit PGD1 is not
a contract for one month’s notice and Mr Little’s evidence
regarding discussions at the Astoria was less than
convincing. This is not the respondent’s case and
irrespective I do not find that can fairly be said to be Mr
Dellys situation. There were performance difficulties, but
as at January 2000 following discussion with Mr Little
concerning his performance, Mr Dellys had every right
to consider that a line had been drawn on any performance
concerns and that he could look forward from there. There
were dealings with agents by Mr Dellys that caused some
concern for Mr Little, but even as of 13 June 2000 Mr
Little had a view that Mr Dellys would continue working
for EFC. There was no indication that, but for the
rearranging of roles, Mr Dellys’ employment would end.
Mr Lindley had been asked to query Mr Dellys about his
commitment to EFC and was told he would be staying.
This seemed to be accepted by Mr Little. Mr Little’s view
changed that day when the management team settled their
new structure and Mr Downey protested that Mr Dellys
could not do the lending role. Put simply even though in
Mr Little’s mind Mr Dellys could do the new job, he then
had to go. Mr Dellys was told about a month later, without
any complaint or counselling about his performance, and
told to leave that day. This does not meet the requirements
of Section 41 of the Minimum Conditions of Employment
Act 1993 and does not come close to fair treatment. I find
that his dismissal was both procedurally and substantively
unfair. Mr Dellys certainly did not receive a fair go all
round (Undercliffe Nursing Home—v- Federated
Miscellaneous Workers’ Union of Australia, Hospital,
Service and Miscellaneous, WA Branch 65 WAIG 385).
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Mr Dellys, in his termination letter, was told it was not
because of his performance.
31 I have no doubt that it would be impracticable for Mr
Dellys to return to work at EFC. Mr Little’s attitude to
Mr Dellys clearly changed after Mr Dellys lodged his
unfair dismissal application. Mr Little says that on 14
July 2000 they shook hands indicating at least a parting
on cordial terms. Since that time he has consulted the
police regarding an alleged destruction of computer files
by Mr Dellys. In his giving of evidence Mr Little was
clearly offended by Mr Dellys’ action in making the
application and I doubt seriously that a working
relationship could be re-established.
32 Mr Dellys has sought to mitigate his loss. As at the time
of concluding the hearing he had not been employed for
33 weeks. This is not really challenged. During this time
he has only received unemployment benefits. Hence, as
put by counsel for the applicant, 33 weeks remuneration
is the extent of his loss. He received six weeks redundancy
payment and four weeks notice in lieu of which must be
deducted from that loss. This means that the loss suffered
by Mr Dellys is 23 weeks. A range of figures have been
used for the annual salary of Mr Dellys. I consider the
correct figure to be as indicated in [Exhibit PGD6] and
by Mr Howlett in closing arguments. That figure is
$54,954.00 p.a. plus a figure of $4,396.32 p.a for
superannuation as part of his remuneration. That is a total
of $59,350.32. Therefore 23 weeks equals $26,251.10.
Having made the above findings this is the sum I would
award in compensation (see Ramsay Bogunovich -vBayside Western Australia Pty Ltd 79 WAIG 8 & James
A Capewell -v- Cadbury Schweppes Australia Ltd 78
WAIG 299).
33 The applicant has also claimed for a 12 month redundancy
payment and a 12 month notice payment plus
commissions relating to these two components. Given
my findings and given that these are not sums that feature
in the signed contract of employment. They are not sums
which the Commission could readily imply into the
contract or award.
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Applicant
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unfairly,

Mr D Howlett of Counsel
Mr S Foy as Agent

_______________________________________________________________________________

Order.
HAVING heard Mr D Howlett of counsel on behalf of the
applicant and Mr S Foy for the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby—
(1) DECLARES that the applicant, Peter Dellys, was
harshly, oppressively or unfairly dismissed by the
above named respondent.
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(2) ORDERS that the said respondent do hereby pay, as
and by way of compensation, the amount of
$26,251.10 to Peter Dellys, less any taxation that
may be payable to the Commissioner of Taxation.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
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Reasons for Decision.
By this application pursuant to s 29(1)(b)(i) of the
Industrial Relations Act 1979 (“the Act”) Terrence James
Doherty (“the applicant”) alleges that Geraldton Building
Company Pty Ltd (“the respondent”) on or about 30
August 2000, unfairly dismissed him. At all material times
between 1 July 2000 and 30 August 2000 the applicant
was employed by the respondent as a painter.
2. The respondent denied that it dismissed the applicant at
all to attract the jurisdiction of the Commission. It said
that the applicant, on 31 August 2000, failed to report for
work, constituting the abandonment of the applicant’s
employment. Furthermore and in any event, the
respondent submitted that the applicant’s employment was
subject to a term of probation of three months. By reason
of the existence of federal award coverage, the respondent
also submitted that terms of the Workplace Relations
Regulations 1996 (“the Regulations”) dealing with
probationary employees rendered the applicant’s claim
beyond the Commission’s jurisdiction, by reason of s 109
of the Commonwealth Constitution. The applicant denied
this.
3. Whilst the respondent as at the time of these proceedings,
was under administration pursuant to the Corporations
Law, the administrator gave its written consent to this
application proceeding: s 440D(1)(a) Corporations Law.
Issues
4. The essential issues to be determined in this application
are firstly, whether the applicant was dismissed or wether
he abandon his employment. Secondly, if the applicant
was dismissed, was the applicant’s employment subject
to a three-month probationary period and pursuant to the
Regulations, is the Commission’s jurisdiction ousted.
Finally, did the respondent exercise its right to terminate
the applicant’s employment harshly, oppressively or
unfairly.
Facts
5. Evidence was given by the applicant that on or about 30
June 2000 he was asked by Mr True, a supervisor with
the respondent whether he could stay on with the
respondent as a full time employee. Until that time, he
had been working for a contractor, which had been
undertaking work for the respondent. The applicant asked
Mr True whether the position was full time, to which Mr
1.
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True replied that it was and that he would also receive an
allowance for accommodation. Mr True’s evidence was
that he never made any such offer to the applicant because
as the supervisor, he did not have the authority to “hire
and fire” as this was Mr Steineck’s role, as the paint
manager for the respondent.
6. It was later that same day that the applicant said that Mr
Steineck approached him and asked if he was staying on
with the respondent, to which the applicant replied in
words to the effect “For $25.00 per hour, full time and
for all the benefits, I’ll go anywhere”. Mr Steineck gave
evidence that he never had this conversation with the
applicant and that it was the applicant who approached
him about working with the respondent after his contract
had finished. It was at this point that Mr Steineck raised
with the applicant that his employment with the
respondent would be on a “workplace agreement”.
7. Following the commencement of his employment with
the respondent, the applicant on or about 12 July 2000
was called to the office by Mr Steineck, to sign some
employment documents, which included an Australian
Workplace Agreement (“AWA”). The applicant was angry,
as he said he had no idea that he would have to sign a
workplace agreement. He also noticed that the hourly rate
in the workplace agreement was lower than what had been
agreed. Mr Doherty expressed his anger and concern to
Mr Steineck who replied to the effect “just sign it, they
are all the same.” At this time the applicant testified that
he had no other choice but to sign the AWA. It was not
until after the termination of the applicant’s employment
that he became aware that the AWA had not been registered
until 11 October 2000.
8. The applicant testified that at no time prior to or during
his employment did he receive any kind of induction from
the respondent and at no stage did he receive any form of
written material such as an employee induction booklet.
It was also the applicant’s evidence that he did not receive
any document that indicated that his employment was
subject to a probationary period. Additionally, no one
from the respondent discussed this matter with him, on
his evidence.
9. The first site that applicant worked on was the Parents
and Citizens Youth Club (“PCYC”) where his brother,
Mr Stephen Doherty, was the supervisor. Additionally
the applicant said Mr True also attended the site on a
regular basis. It was at that site that the applicant
approached Mr True for a pair of work boots. He gave
evidence that Mr True would not provide him with a pair
of steel cap boots and that he had to continue working in
his running shoes. Mr True gave evidence that as far as
he was aware, all of his workers were wearing steel cap
boots, but at no time did he ever check this.
10. The applicant testified that over the next two weeks in
conversations with Mr True, Mr True made disparaging
comments about the CFMEU, of which the applicant was
then a member. It was at this point that the applicant
became concerned that he would lose his job if he did
not cease his union membership. He contacted the union
and advised them that he would be resigning his
membership, which evidence was consistent with
annexure PJ1 to the witness statement of Mr Joyce (exhibit
A3), which statement was tendered by consent.
11. The applicant gave evidence about an occasion at another
site that he worked at, the museum site, where he said he
was directed by Mr True to erect scaffolding in excess of
the four-metre limit. The applicant complained to Mr True
that he did not have a ticket to do so. Another incident
that the applicant gave evidence about was again at the
museum site, where he said he was directed by Mr True
to go up on a “cherry picker” in order to paint the top of
the museum. The applicant testified that he knew that the
driver, who went by the name of “Frog”, did not have a
license to operate the cherry picker.
12. Mr True in his evidence denied these incidents occurred
as the applicant claimed. He testified that in relation to
the use of the cherry picker, all employees knew that they
were not to operate it without a license. However, he did
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say that as he was not on site all the time, so there might
have been times when someone apart from himself could
have used the cherry picker. It was also at this site that
the applicant asked Mr True for a harness to use on the
cherry picker, as the harness that was on site was covered
in paint. The applicant said Mr True told him in no
uncertain terms to “just get the f… up there”. Mr True
denied this and gave evidence that there were harnesses
kept on the cherry picker and in the paint shed and the
employees knew where they were.
After approximately two to three weeks at the museum
site the applicant was moved to the Night Club site and it
was there that he again requested some safety gear. Given
the noise on the site with jackhammers and circular saws
the applicant asked Mr True for some earmuffs. He also
requested a proper mask to use because he was painting
with gloss enamel paint, which according to the material
safety data sheets tendered in evidence, could be toxic in
certain circumstances. Mr True gave evidence that they
were working in the newer section of the club and that
they were probably close to the noise, although not to a
stage where it was deafening, but denies that Mr Doherty
asked him for earmuffs. It was at this point that the
applicant gave evidence that he discussed with Mr True
the working environment and possible complaints to
WorkSafe.
On or about 29 August 2000 the applicant was called
into the main office by Mr Peter Fleay, Area Manager for
Geraldton and Wickham, and offered a job on site at
Wickham. Prior to this on one or two occasions, the
applicant had raised with Mr Steineck the possibility of
some work in the northwest and that he would keep him
in mind. It was at this stage that two painters were required
urgently and Mr Fleay contacted Mr Steineck. The
applicant ultimately declined the offer, as the amount of
money that was being offered was not suitable and left
the office and went back onto the job. It was at this point
that the applicant testified that Mr True asked whether he
was going away and when the applicant indicated that he
was not, Mr True then replied “You’re stupid, you’ve
caused too much trouble so you should have gone away”.
Immediately after this, the applicant was told by Mr True
to go to the bathroom at the Night Club and paint full
gloss enamel by hand onto the doors and frames. He gave
evidence that he was not provided with safety equipment
to deal with the toxic enamel paint and as the power had
been cut off to this area, the exhaust fans were not
working. The applicant testified that it was at this point,
towards the end of the day, that Mr True approached the
applicant in an aggressive manner with words to the effect
“You’ve been f… warned, I’ve f… told you to stop
organising the job. You’re just a f… c… and a low down
dog. No one f… organises my job. There will be no f…
unions on this job. You know we’ve been having troubles
and now we’ve got you f… organising. That’s it pack
your gear and leave your brushes and I’m going to f…
count them”.
In this conversation, Mr True was yelling and screaming
at the applicant and he was told to leave the job and take
all of his gear. The applicant took this exchange as his
dismissal.
Mr True gave evidence that on or about 30 August the
applicant did not present himself for work. He made
enquiries as to the applicant’s whereabouts. It was not
until the applicant’s brother, Mr Stephen Doherty, arrived
on site at 8.00 am that he was told that the applicant had
left town. Apparently, Mr Stephen Doherty was angry
and said in words to the effect “ Because he (the applicant)
wouldn’t go to Wickham, some dirty low down rotten
c… pulled his rent at the pub. He’s on a bus on the way
back to Perth.” Mr True then relayed this information to
Mr Steineck as the respondent had to get another painter
to finish the job.
The applicant said that he had applied for many jobs
between the time his employment was terminated and
Christmas 2000. He testified that he and his family had
faced enormous financial problems since his dismissal.
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Findings and Conclusions
19. I first turn to consider the probationary employment issue.
Mr Richardson conceded, and in my opinion correctly
so, that in the event that the Commission found that the
applicant did not on the evidence, have the relevant
document containing the probationary term brought to
his attention or otherwise he was in receipt of it or it was
incorporated into his contract, or otherwise the term of
probation was brought to the applicant’s attention and
became a term of his contract of employment, then this
aspect of the respondent’s case must fail.
20. I am not persuaded on the evidence that the applicant
was employed on a probationary basis. I accept the
applicant’s evidence that he was not told at any time that
this was to be the case, prior to or at the time he accepted
the respondent’s offer of employment on or about on or
about 7 July 2000. I am also not persuaded that the
applicant received a copy of the document described as
the “GBC Employee Induction Booklet”, which contained
the reference to probation. I note in this regard, that the
letter of offer document itself does not contain any
reference to probationary employment. I also find that at
no time subsequently, did the parties agree to vary the
contract of employment to incorporate a probationary
term.
21. Furthermore, I am not persuaded there is any basis to
conclude that such a term ought be implied into the
applicant’s contract of employment as a matter of law:
BP Refinery Pty Ltd v Hastings Shire Council (1977) 180
CLR 266 at 283; Codelfa Constructions Pty Ltd v State
Rail Authority of New South Wales (1982) 149 CLR 337
at 345-347; 403-404. Accordingly, I find that at all
material times the applicant’s employment was not subject
to a probationary period. Having reached this conclusion,
it is unnecessary for me to consider the jurisdictional
arguments advanced by the respondent and the applicant,
as to whether by reason of reg 30B of the Regulations,
there is an inconsistency with the provisions of the Act,
such that the Commission does not have jurisdiction to
entertain the applicant’s claim. However, I should observe
in passing that I do not consider that the respondent’s
submissions on this point were soundly based. The terms
of reg 30B contain an exclusion as to those persons
eligible to bring proceedings in respect of an unfair
dismissal claim under the Workplace Relations Act 1996
(Cth) (“WR Act”). This provision does not in any way in
my view, operate to affect or restrict access to this
Commission, in relation to such a claim. There is no
inconsistency arising for the purposes of s 109 of the
Commonwealth Constitution: Ex parte McLean (1930)
43 CLR 472; Shuttleton v Cain (1997) 77 WAIG 1073.
22. Furthermore, it was submitted by the agent for the
respondent that the applicant’s employment was subject
to the relevant federal award because the AWA was not
approved pursuant to s 170VPB of the WR Act, until
after the termination of the applicant’s employment, as
evidenced by an approval notice issued pursuant to s 170
VPF of the WR Act on 11 October 2000. In my opinion
however, the AWA took effect from 7 July 2000, that being
the day specified in the AWA as being the starting day for
the purposes of s 170VJ(1) of the WR Act, the applicant
being regarded as a new employee, which in my view he
was. There was no evidence before the Commission as to
when the Employment Advocate under the WR Act issued
a filing receipt. Whilst the AWA therefore had effect
during the applicant’s employment, this was no barrier
to him bringing these proceedings, having regard to s
170VR(3) of the WR Act. In the circumstances, whilst
the matter is not beyond doubt in my view, I am prepared
to accept without finally deciding the matter, for present
purposes, it not having been raised by either party, that
the terms of the Act do not conflict with the AWA in that
they are able to operate concurrently.
23. There was a significant conflict on the evidence between
the applicant and the respondent’s witnesses in particular,
Mr True, as to the events leading up to the termination of
the applicant’s employment. The applicant gave detailed
evidence and was the subject of considerable crossexamination. He filed a supplementary witness statement,
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clarifying some aspects of his initial statement and
correcting some of his earlier evidence that he admitted
was in error. There was also cross-examination on this
evidence at some length. The applicant was emphatic that
allegations he made concerning the conduct of Mr True
in particular, were correct.
The respondent’s witnesses, in particular Mr True and
Mr Steineck, generally denied all of the applicant’s
allegations, in particular those concerning comments
alleged to have been made about unions and safety
matters. I must say, having heard and observed all of the
witnesses carefully during the proceedings, I did not find
the bare denials, in particular of Mr True, particularly
convincing. One of Mr True’s responses to the allegations
of the applicant was that he was generally not on the sites
with the applicant that often during the applicant’s
employment. He said that this may have occurred about
four times or thereabouts. However, this was not
consistent with some of the respondent’s own evidence,
as contained in exhibit R2. I also note that the applicant’s
evidence that Mr True was regularly on the PCYC site
was to an extent, supported by the evidence of Mr
Steineck, who said that the records in exhibit R2 as to the
location of personnel on each site, were not always
accurate. It would also appear to me to be the case that
just because Mr True may have “signed on” for payment
purposes at the Museum site, he may well have, during
the course of a day, attended at the PCYC site.
Furthermore, aspects of the evidence adduced through
Mr True and Mr Steineck were somewhat inconsistent. It
was Mr True’s responsibility to ensure that the relevant
aspects of the health and safety were adhered to in his
role as supervisor, however it appeared on the evidence
that he took little active involvement in the matter. He
appeared to leave the question of the use of appropriate
safety equipment up to the individual employees
concerned. This was to an extent, consistent with the
tenor of the applicant’s complaints in relation to safety
issues.
As to the allegation by the applicant that he was subject
to criticism from in particular Mr True about union
matters, the only independent evidence on this issue was
the resignation of the applicant from his union on or about
26 July 2000, during his employment with the respondent.
The applicant then rejoined the union after his
employment came to an end, on or about 13 September
2000. This was confirmed in the witness statement of Mr
Paul Joyce. In my view, this evidence was consistent with
the evidence that the applicant gave about his concerns at
remaining a member of the union at that time. There was
no evidence given by the applicant that he resigned for
other reasons and he was not challenged on this issue.
Having regard to all of these matters, whilst I had the
view that the applicant was prone to some exaggeration
at times, where the evidence of the applicant and the
respondent conflicted, on balance, I prefer that of the
applicant. I therefore accept that Mr True on or about 30
August 2000 dismissed the applicant.
As to the submission that Mr True did not have the
authority to dismiss the applicant, I do not accept this
submission. It was the respondent’s own evidence through
Mr Steineck that supervisors had the authority to “hire
and fire” as long as they discussed the matter with him.
There was evidence, which I accept, that it was Mr True
who initiated the employment of the applicant.
Furthermore, I am of the opinion that at all material times,
Mr True was acting as the agent of the respondent in his
dealings with the applicant and that there was, if it were
needed, acquiescence by the respondent of his conduct
subsequently. At no time prior to or indeed after the
applicant’s dismissal, did the respondent put the applicant
on notice that Mr True had no such authority: Baker v
Taylor (1906) 6 SR (NSW) 500; McLaughlin v Citibank
of Sydney (1912) 14 CLR 484.
The applicant’s dismissal was peremptory and without
good cause. I conclude that in all the circumstances of
the case the dismissal was harsh, oppressive and unfair:
Undercliffe Nursing Home v FMWU (1985) 65 WAIG
385.
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30. I now consider the issue of remedy. The applicant did not
seek reinstatement rather an order for compensation was
sought. In all of the circumstances I consider that it would
be impracticable to reinstate the applicant in any event.
As to compensation, the applicant adduced evidence of
his attempts to gain other employment. The applicant had
a duty to mitigate his loss, with the onus of establishing
he had not done so on the respondent: Fitzgerald v Oil
Drilling and Exploration (International) Pty Ltd (2000)
80 WAIG 4981. I am satisfied from the evidence that the
applicant has discharged his obligation to mitigate his
loss and the respondent has not negatived that conclusion.
31. The applicant tendered a schedule of loss from the date
of his dismissal to 5 February 2001 when he commenced
other employment. The loss is in the sum of $15,984 less
monies earned in the interim of $1,890, giving a total
loss of some $14,900 including allowances that would
have otherwise been payable. The applicant also claimed
compensation in the sum of $6,000 for injury. I am
satisfied that the claim for compensation for loss is made
out. There was no evidence to support the conclusion
that but for the applicant’s dismissal his employment
would have not been ongoing at least for the reasonably
foreseeable future.
32. As to the claim for compensation for injury, whilst the
applicant said that there was a degree of stress for both
he and his family arising out of the dismissal, caution is
required as there will be a degree of distress in most cases:
Lynam v Lataga Pty Ltd 2001 WAIRC 02420; Coms 21
Ltd v Liu & Ors (2000) 47 AILR 4-229. I am persuaded
in this case however, that there was evidence to establish
that the dismissal had an effect beyond the usual
consequences of a dismissal. The applicant testified that
he was referred to a health services clinic because of
concerns as to the effect on the applicant’s mental well
being, resulting from his dismissal. He was in turn referred
to Commonwealth Rehabilitation Services Australia, as
to whether he was eligible for some assistance through
that organisation. The applicant also gave evidence of
having difficulty sleeping and experiencing great stress
because of what had occurred. I consider that an award
of $3,000 compensation for injury would be appropriate
in this regard. I therefore assess compensation in total in
the sum of $17,900 in round terms.
33. A minute of proposed order now issues.
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Application upheld. Order issued.
Ms J Harrison as agent
Mr K Richardson as agent
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Order.
HAVING heard Ms J Harrison as agent on behalf of the applicant and Mr K Richardson as agent on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby—
1. DECLARES that Mr Terrence Doherty was harshly,
oppressively and unfairly dismissed from his employment, as a painter, by the respondent on or about
30 August 2000.
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2. DECLARES that reinstatement of Mr Doherty is impracticable;
3. ORDERS the respondent to pay to Mr Doherty the
sum of $17,900.00 less any amount payable to the
Commissioner of Taxation pursuant to the Income
Tax Assessment Act 1936 and actually paid.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.
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Reasons for Decision.
By this application Kenneth William Endersby (the
Applicant) seeks relief against an unfair dismissal of him
by Bains Harding Industries Pty Ltd (the Respondent)
on 29th September 2000. The Applicant applied for a
position with the Respondent on or about 3rd May 1999.
He was appointed as a full time casual and commenced
three months probation. It was agreed that during the
probationary period the contract would be terminable on
one weeks’ notice or payment of forfeiture in lieu. At the
end of the probationary period, and subject to satisfactory
performance the arrangement was that the Applicant may
be offered a new contract of employment on a full time
basis (see Exhibit B1-5).
The Respondent changed the Applicant’s appointment
from casual to permanent from 2nd August 1999 (Exhibit
B6). The Applicant remained in the Respondent’s
employment working as a semi skilled employee
manufacturing insulation material for just over 1 year until
on or about 7th March 2000 when he suffered an injury at
work.
The Applicant says that in the months between when he
suffered the injury, and the dismissal there were instances
of conflict between him and his supervisors which
contributed to him being selected for dismissal. The
Applicant claims that his contract of employment ended
because of that conflict and not for reasons advanced by
the Respondent, that is, there was simply no further work
due to ordinary and customary turnover of labour as that
term is used in the Metal Trades (General) Award.
The Applicant claims that the ‘ordinary and customary
turnover of labour’ as set out in the award relates to
redundancy payments and various other entitlements that
arise when redundancy occurs. It is argued that the
authorities still require an inquiry as to whether there was
a valid reason for dismissal. It is the Applicant’s
contention that there was not a valid reason for him being
dismissed before another employee. The Applicant does
not seek reinstatement.
The Applicant told the Commission he commenced work
with the Respondent on 3rd May 1999 as a full time casual.
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His status was changed after three months and became
permanent. Later he was offered a job as a team leader.
He gave evidence about the duties allocated to him and
the conditions under which the duties were performed.
He emphasised that he raised complaints concerning those
conditions of work, for instance a lack of air conditioning
and safety breaks. Nothing was done by the Respondent
about these complaints. It was his opinion that his
attention to these matters gave rise to a feeling amongst
his superiors that he might make trouble.
6 When he injured himself on 7th March 2000, he says that
his first report of his injury was not taken seriously by
his supervisor; he was told to get back to work. Derogatory
remarks were made about his attitude to his work. A
supervisor described him as a faker. He was allocated
light duties as a result of his injury and underwent a
rehabilitation regime which included physiotherapy,
hydrotherapy and gymnasium program. All of these
rehabilitation activities were performed during working
hours. The gymnasium program alone occupied six hours
a week. Eventually the employer wanted to change this
arrangement so he would do some of his rehabilitation in
his own time. He declined to do so unless he was paid
overtime.
7 The Applicant claims he had been given menial tasks such
as picking up rubbish and was left to work in the cold for
3½ days. When he was told that his gymnasium hours
had been unilaterally changed since he went to see the
Respondent’s Workers Compensation Officer who
attended to the matter. This upset the supervisor
concerned. Soon after the Applicant met with Mr Steven
Cole, the Respondent’s Group Service Manager, who
discussed the gym program with him. The Applicant says
he told Mr Cole about his treatment by the supervisors.
He believed the meeting with Mr Cole was of extremely
short duration and he did not get a fair hearing.
8 Just before his dismissal, supervisor Mr Peter Ralston
told him he had been medically cleared for normal duties.
The Applicant disputed the clearance saying that he had
not recently attended the doctor. Soon after he was told
that he was being made redundant. He was given two
weeks notice and paid his entitlements. He was very upset
and felt betrayed. He was injured while in the
Respondent’s service, he had tried his hardest to get better.
The redundancy pay he received was offered to him some
weeks after he finished work.
9 The preceding is a sufficient summary of the Applicant’s
evidence for the purposes of these Reasons. The
Commission heard evidence from Mr Steven Michael
Cole who is the Respondent’s Group Service Manager.
He told the Commission that he had heard that the
Applicant had sustained an injury on 7th March 2000.
The Respondent had a program to deal with injured
employees and the rehabilitation procedure swung into
action. Mr Cole had devised the program which was being
operated by Ms Annalise Talbot, a person with whom the
Applicant had contact over his injury.
10 Mr Cole gave detailed evidence about the financial
position of the Respondent. He said that the industry had
been suffering its worse downturn for many years. During
the period of employment of the Applicant the largest
job that the Respondent had was the Worsley Expansion
Project (WEP). The manufacture of materials for this job
had kept the manufacturing part of the operation
functioning, however in September 2000 the Operations
Director was so concerned about budget targets for the
year 2000 and 2001 that he issued a general memorandum
to the staff (Exhibit B14).
11 The staff were advised that there had been a poor start to
the financial year with actual performance well below
budget. This was the first time for a number of years that
the Respondent had no major project work. Various cost
cutting measures were put in to place, a plan for saving
money was devised and the Section Heads were required
to update the Operations Director of progress in the
financial situation. A number of employees were made
redundant. The situation is described in Exhibit B24 in a
graph. It shows that manning on the WEP went from a
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peak in January 2000 of 120 full time equivalents to 0 by
July 2001. There was a corresponding drop in the Instalag
workforce of the same period, so that by June the number
of full time equivalent employees had dropped from 65
in September/October 1999 to a few employees by June
2000. The combined full time equivalent of both the
manufacturing division and the WEP shows that the
workforce dropped from a peak of over 150 in August
1999 to 65 in June 2000. Exhibit B25 shows the progress
of the Respondent by work volume in manufacture and
Instalag. The same downturn is demonstrated.
In his evidence Mr Cole said that as the WEP was down
manned this affected the area of work in which the
Applicant was involved and duties were created for him
which met his light duties restrictions. The duties found
were designed to meet the Applicant’s rehabilitation
guidelines. According to Mr Cole the Respondent’s policy
was that if someone was injured at work it had an
obligation to rehabilitate them. There was mutual benefits
in this approach. The fact of the matter is that if the
Applicant had not been in the rehabilitation program his
services would have been terminated in May 2000.
However because he was on the program that termination
did not take place.
Mr Cole claimed on a number of occasions during August
and September he had an extensive discussion with the
Applicant about his rehabilitation progress. Eventually
after consultations with the Respondent’s rehabilitation
advisors Mr Cole was told that the Applicant was fit, he
could work full time and do his gym in his own time,
however he could not reach agreement with the Applicant
about this. The Applicant complained to Mr Cole about
his treatment by supervisors. Mr Cole asked Supervisor
Ralston for an explanation. Mr Cole was satisfied with
the explanation and accepted his denial that he had made
any derogatory comments to the Applicant, although Mr
Ralston did admit that he did have an argument with the
Applicant. In any event there had been no formal
complaint about that argument under the Respondent’s
grievance procedure.
In September 2000 the Respondent received a medical
report, its insurers advised the Applicant was fully fit.
The Respondent did not wish to carry an extra person
which was effectively what it had been doing. By that
time other employees had been asked to take leave, or
had been terminated and the number of casual employees
had been reduced. It is correct that employees of a lower
skill level than the Applicant were retained when he was
retrenched, but this was a conscious decision of the
Respondent to maintain a range of skills to meet its
business needs. After the Applicant was retrenched, there
was some delay in making a redundancy payment, but
eventually a payment was made notwithstanding that the
Respondent believed it may not have been obligated at
law to do so. Since the Applicant’s dismissal the number
of employees have continued to fall including some of
its supervisors who were involved in dealings with the
Applicant.
Before considering the law to be applied the Commission
is required to make findings about the credibility of the
witness evidence produced by each of the parties. The
Applicant put his own gloss on the events. He had strange
apprehension of what his employer should have done for
him in the situation in which he found himself. For
instance in response to a question from the Commission
he made it clear that he thought that he had no obligation
to take any action in his own time which might assist his
own rehabilitation arguing that was the sole responsibility
of the Respondent. It comes strongly through his cross
examination that he would have been quite a difficult to
deal with in the workforce. Even though I conclude that
he told the Commission the truth, it was certainly the
truth from his point of view. His aggressive demeanour
in addressing questions left the Commission with a doubt
that it should be cautious about the weight to be given to
the evidence. Exhibit B17 is a good example of this, it is
a graph produced by the Applicant which refers to persons
being laid off or moved to other sections. In his evidence
he repudiated these references. It was clear that by that
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time the notations on his document did not suit what he
wanted to portray to the Commission.
The evidence of Mr Steven Cole contains no such flaws
and is supported by detailed corroborative documentation
in Exhibit B. Evidence-in-Chief of Mr Cole was not
disturbed in cross examination by Mr Nevin. Where the
evidence of the parties differes it is clearly open to find
and I do that the evidence of the Respondent should be
accepted over the evidence of the Applicant.
The Commission is required to apply the test laid down
in Undercliffe Nursing Home v The Federated
Miscellaneous Workers Union of Australia (1985) 65
WAIG 385. This matter involves redundancy; the
established authorities to be applied are the AMWU v
Australian Ship Building Industries WA Pty Ltd (1987)
67 WAIG 733 and Gromark Packaging v Federated
Miscellaneous Workers Union of Australia (1993) 73
WAIG 220.
The Applicant commenced work with the Respondent as
a casual; the relationship was converted to a permanent
one after three months service. The Applicant suffered
an injury which was dealt with under the Respondent’s
rehabilitation system. It is claimed by the Applicant that
supervisors of the Respondent made it difficult for him
during his rehabilitation period when he was on light
duties. He says that the way they deployed him and
comments made were indicative that they believed that
his injury was not real. Because they did not he was
deployed on jobs that could have made it worse.
The Applicant reported these contentions to Mr Cole who
was the senior officer responsible for the rehabilitation
program. Mr Cole made enquiries about the conduct of
the supervisors. In due course he was satisfied with the
explanations given by them. There is no reason to
conclude that he should have reached a different state of
mind about the complaints. Mr Cole had the benefit of a
long interview with the Applicant in which he tried to
deal with his various problems and rehabilitation
difficulties. I accept Mr Cole’s version of that meeting, it
was not of short duration as claimed by the Applicant, it
was of an extended duration and allowed Mr Cole to
canvas the issues thoroughly with the Applicant. The
Applicant believed the Respondent had responsibilities
to rehabilitate him completely at its own cost without
any effort by him in his own time to assist in that process.
In my view that is a rather perverse position to take and it
is open to conclude and I do that this perversity permeated
the employment relationship.
I accept the Respondent’s evidence that it placed
considerable emphasis on rehabilitation and it did so for
a mutual benefit, an approach which is quite
understandable in a business sense. I also accept that the
Respondent’s rehabilitation policy was a significant factor
in maintaining the Applicant in employment during a
period in which the business was in a severe decline.
Even without the information before the Commission, it
is notorious that the resources sector in which the
Respondent works is in a severe downturn, one of the
worst that has happened in this State. The Commission
by s.19 of the Act is required to keep itself abreast of
developments of industry and is entitled to bring its
knowledge of industry to bear in cases that it hears. The
Commission as constituted has responsibility for resource
industry in this State and is aware of the economic
downturn of that industry.
When this is coupled with the documentary evidence that
has been received concerning the business situation of
the Respondent, there can be no doubt that its business
had contracted to such a stage where it had undertaken
what can only be described as massive reductions in the
number of employees in its workforce. While the
reductions took place the Applicant continued to be
employed solely because he was on rehabilitation. He
was insulated from the effects of the downturn during
that period.
The Respondent was appraised that the compensation
insurer had reached the conclusion on medical grounds
that the Applicant was fit for work. The Applicant
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disagreed with this assessment, however that is an issue
to be raised with the insurer not with the Respondent. On
the basis of the information received from the insurer the
Respondent reviewed the Applicant’s continued
employment. It had to decide whether the Applicant
should go or stay, it should have at the time of his
dismissal, on the Applicant’s view, selected someone else
but it did not. On the test to be applied on the authorities
cited herein the Respondent was entitled to make the
selection on the basis that it did. No alternative was or
has been advanced by the Applicant which is sustainable.
The Respondent was entitled to have regard to its business
interests and skill mix in doing what it did.
24 In effecting a dismissal, the test to be applied is whether
there has been a fair go all round. Here is a situation where
a Respondent kept the Applicant employed for a
considerable period while he was on light duties. It was
fair to him in doing so, it only moved to consider his
continued engagement when it was satisfied that he was
fit for duty. I am not convinced at all that the supervisors
acted in any prejudicial way to the Applicant although it
is clear that he had arguments with some of them. However
the Applicant’s conduct in the witness box established
that he was without doubt an argumentative person, so it
is not surprising that arguments occurred. The Respondent
was faced with a critical shortage of work, so much so
that its future as an operation was for some time in
question (see Exhibit B29). On balance it was entitled to
deal with the Applicant in the way that it did.
25 In all of the circumstances it cannot be said that there has
not been a fair go all round in this case and the application
will be dismissed.
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Dismissed

____________________________________________________________________________

Order.
HAVING heard Mr P. Nevin (of Counsel) on behalf of the
Applicant and Mr J. Brits (of Counsel) on behalf of the Respondent, the Commission pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

Application alleging unfair dismissal
dismissed
Mr G McCorry (Agent) on behalf of the
applicant
Mr M Jensen (of Counsel) on behalf of
the respondent

__________________________________________________________________________
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Reasons for Decision.
The applicant claims that he was harshly, oppressively or
unfairly dismissed from his employment with the
respondent, and he seeks compensation for that dismissal.
The Commission has heard evidence from the applicant,
from Kirrily Davies, the General Manager for the
respondent, and Kym Illman, the respondent’s owner and
Managing Director.
The applicant commenced employment with the
respondent on approximately 20 June 2000 and his
employment terminated on 30 October that year. The
applicant’s employment was subject to a probationary
period of three months and his salary was $65,000.00
per annum with additional amounts of commissions to
be earned on the sales made within the marketing
department. The applicant’s probationary period included
two reviews undertaken by Ms Davies, the first being on
7 August 2000 and the second on 19 September 2000. It
seems that while these were conducted in a positive vein
there were areas where the applicant’s performance was
not up to the standard expected by Ms Davies. However,
she believed that he was capable of performing the job
provided that he put in a considerably greater effort.
During the course of the probationary period and the
following month, the duties of Sales Manager were
gradually handed over to the applicant and on the morning
of 27 October 2000, he met with Ms Davies about the
final handover of matters which they discussed briefly.
Also on 27 October 2000, at 5.27am, prior to the applicant
and Ms Davies meeting, Mr Illman sent an email to Ms
Davies. In this he identified a number of areas where he
was not satisfied with the applicant’s performance and
indicated that he believed that the applicant needed a letter
outlining what was expected of him in those areas.
Later that morning Ms Davies and Mr Illman met and
Mr Illman expressed to her his concerns about the
applicant’s performance and they discussed options for
handling the issue. Ms Davies commented that
termination was not an option and Mr Illman responded
that he was not going to sack the applicant but he wanted
to talk to him. Mr Illman went to the applicant’s office
and there is considerable conflict in the evidence as to
what occurred during that discussion save to say that Mr
Illman conveyed to the applicant that he did not think the
applicant was performing his role adequately. Arising out
of that meeting, Mr Illman prepared a letter to the
applicant the relevant parts of which state—
“As discussed, we need you to have a far greater
understanding of our business and work at a faster
speed than what is currently being exhibited. I also
understand that you are “working at your best” now
and that much more time would be needed to get
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you to where we required you to be in your development.
As things are obviously not working out, I am prepared to offer you 4 weeks salary in advance so you
can look for a position that suits you better. This
offer is valid til 5pm 28 October, 2000. Please consider it carefully.”
(Exhibit 5)
6 The applicant says that this letter arose because he was
shocked and confused by what was being put to him by
Mr Illman so he requested that Mr Illman put whatever it
was that he was trying to convey to him in writing.
7 Mr Illman says that he prepared the letter on an entirely
different basis. He says that having indicated to the
applicant that he thought the applicant was struggling in
the job and that not being resolved, they discussed other
options of work within the company. The applicant
rejected all options put to him, so Mr Illman put to the
applicant that if the applicant wanted to leave, to go and
find a job that he wanted to do and liked, Mr Illman would
be prepared to pay him two weeks pay. Mr Illman says
that the applicant asked for 4 weeks pay and Mr Illman
says that he replied that if that was what the applicant
wanted he could have 4 weeks. Mr Illman says that the
applicant wanted this in writing and so it was put in
writing. Mr Illman says when handing the letter to the
applicant he encouraged the applicant to consider the
situation carefully and to take the rest of the day off to do
so.
8 There is no dispute that the next day the applicant
telephoned Mr Illman. However, there is dispute about
what was said during that conversation. The applicant
says that he asked if the four weeks pay included all of
his legal obligations, whereas Mr Illman says that the
applicant asked him what would happen if he did not
accept the offer that was put in the letter. Mr Illman says
that he said “come to work on Monday and we will, in
effect see where we go from there”, “we roll our sleeves
up” and address the issue of work speed and other matters.
Mr Illman says that the applicant then accepted the offer,
and he was to come to work on Monday to sort out the
details. The applicant says that based on legal advice,
which I take to mean advice from his agent, he resigned.
9 On the Monday the applicant attended for work. He gave
evidence that another member of staff, Linda Benson,
commented to him about putting his resignation in writing
which he did, and that is contained at Exhibit 6. This
appears to have been done in some haste because it does
not appear to be addressed to the respondent but contains
the applicant’s address, and the letter is addressed to
“Tony”. It says “As Requested I with tender my
resignation (sic).”
10 The applicant says that he handed in his keys, and that
Ms Davies said that she was sorry that things did not
work out. The applicant asked Mr Illman whether he was
to work out the day or what was to happen and Mr Illman
replied that no, he could leave then.
11 I have considered all of the evidence in this matter. The
issue between the parties comes down to whether the
respondent’s conduct was such as to enable the applicant
to bring the contract of employment to an end and to
characterise it as a dismissal rather than as a resignation.
As is often noted in these matters it is a question of
whether he jumped or was pushed and whether the
termination of employment was, in effect, at the
instigation of the employer.
12 There is a question of credibility of witnesses to be
considered, as there is significant conflict between the
evidence of the applicant and the evidence of Mr Illman.
Having observed the applicant and heard his evidence, I
am satisfied that he has placed a considerable gloss on
his evidence to make it more favourable to his cause. Two
examples of this are quite clear, the first is that at one
stage in his evidence he indicated that on the final day of
employment, Linda Benson had asked him if he wanted
her to type out his letter of resignation. However, under
cross-examination in making some final comments, he
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said that Linda Benson asked him to put his resignation
in writing. He later clarified that she asked if he would
like her to type it out for him. This is a completely different
comment than saying she asked him to put his resignation
in writing. Further, the applicant says in examination in
chief that on the final day he attended ready for work and
“they said, no, “you can leave now””. When asked to
elaborate on that by the Commission, the applicant said
that when he asked Mr Illman “Am I working out my day
or whatever I’m doing” he was told that “No. You can
leave now”. It is also clear that the applicant had “an
impression” that he was being told “you no longer work
here”, that he had no choice but to resign, although this
was not said to him at any stage. He did not seek
clarification, but made an assumption.
It is clear, too, that the applicant was receiving advice
throughout at least the last two working days and he came
to a decision about accepting the four weeks pay and
resigning.
Where there is conflict between the evidence of the
applicant and the evidence of Mr Illman as to the
conversations on 27 and 28 October 2000, I accept the
evidence of Mr Illman. In those circumstances, I am
satisfied that when Mr Illman went to talk to the applicant,
he asked the applicant a number of questions about how
he believed he was coping with the job, that he talked to
him about other options for the applicant to remain with
the company and that he did not intimate that his
employment was to terminate. Mr Illman described as
“throwing him a life line” to the applicant, of providing
him with an opportunity to leave in circumstances where
he would be paid four weeks pay if he wanted to leave
and find some job that was more agreeable. Mr Illman
described having been in a similar situation of being in a
job where he was not coping and was not happy.
I am satisfied that at no stage was the applicant entitled
to believe from anything Mr Illman said or insinuated to
him that the situation of the respondent being dissatisfied
with his performance was irreversible. I am satisfied too
that the applicant sought to clarify with Mr Illman the
next day what would occur if he did not resign. Mr
Illman’s response is consistent with the discussions he
had had with Ms Davies on the Friday to the effect that
they would need to work through the situation of the
applicant’s unsatisfactory performance. There was no
suggestion that if he did not accept the offer his
employment as Sales Manager would terminate, or that
he would be allocated other duties against his wishes. Mr
Illman was of the view that, although he was not happy
with the applicant’s performance, given a further
opportunity, it was possible for the applicant to rectify
the situation.
In all of the circumstances, I find that the applicant
negotiated terms with Mr Illman for him to resign. I am
not satisfied that he had no option but to resign. However,
he chose to do so in circumstances where he could
otherwise have remained in employment but this would
have been for the purpose of improving his inadequate
performance. Although the fact of his unsatisfactory
performance being raised with him may have been a
catalyst for the resignation, it was not the real reason for
the termination. I am not satisfied that there was anything
in the conduct of the respondent which was unacceptable
or which evinced an intention to not be bound by or to
terminate that contract. Accordingly, in the common
parlance, he jumped rather than being pushed. There is
no dismissal and the Commission is therefore without
jurisdiction. An order of dismissal shall issue.
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Order.
HAVING heard Mr G McCorry (Agent) on behalf of the applicant and Mr M Jensen (of Counsel) on behalf of the
respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979, hereby orders—
THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
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Application alleging unfair dismissal
dismissed for want of prosecution.
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submissions)
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Reasons for Decision.
This application is a claim by Ms Fissioli that she was
unfairly dismissed by the respondent on 18 January 2001.
It has been listed For Mention Only by the Commission
to show cause why it should not now be struck out for
want of prosecution.
The application was lodged in the Commission on 8
February 2001 and served on the respondent on 13
February 2001. The respondent filed a Notice of Answer
and Counter Proposal on 2 March 2001. Both parties are
located in Boulder.
On 9 March 2001 the Commission wrote to the parties
listing this matter for conference, by way of telephone
between the parties, for 19 April 2001. On 23 March 2001
the respondent requested that the date of the conference
be changed to another date. The Commission, on that
day, contacted Ms Fissioli to confirm the change of date
with her. Ms Fissioli indicated that she would reply to
the Commission by 28 March 2001 regarding her
availability for other days.

4
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The Commission then did not hear from Ms Fissioli until
19 June 2001. On 20 April 2001, the Commission wrote
to Ms Fissioli, with a copy to the respondent, indicating
that it had not heard from Ms Fissioli and requesting Ms
Fissioli to confirm, in writing to the Commission within
a further 14 days, whether or not she wishes to proceed
with her application. There was no reply from Ms Fissioli
to this letter. On 1 June 2001, the Commission rang the
telephone number provided by Ms Fissioli and
endeavoured to speak with her. The person who answered
the telephone indicated that Ms Fissioli was asleep and a
request was left with this person for Ms Fissioli to return
the Commission’s call on the 1800 number given to the
person. There was no reply from Ms Fissioli to this
telephone call. On 8 June 2001 the Commission then
wrote to Ms Fissioli, with a copy to the respondent,
indicating that this matter had now been set down to show
cause why the application should not be struck out for
want of prosecution.
5 In the meantime, on 8 May 2001 the respondent itself,
via its proprietor Mrs Belling, rang the Commission
asking what was happening with the application. Mrs
Belling indicated that the application was causing her
considerable stress.
6 In response to the Commission listing the application For
Mention Only, Ms Fissioli wrote to the Commission. In
her letter dated 19 June 2001, she states that she does
wish to continue with her application. She indicates that
she has not contacted the Commission because, having
been successful in finding work at Lake Mason, northwest of the town of Menzies, she is unavailable during
day time hours as she works from 6.00am to 6.00pm for
21 days and then has 7 days off. She only receives mail
services to the area once a week and is only contactable
by phone outside of working hours. She states that she
had only just become aware of the letter of 20 April 2001
from the Commission and the phone call of 1 June 2001
and that her domestic arrangements were such that she
had not been informed of the letter or the telephone call.
The letter had arrived while she was out of town during
the period around 20 April 2001. She states that she has
taken steps to address the lack of communication and
hopes that any further problems can be avoided. She
appreciates that the matter has become quite drawn out
but she is nevertheless keen to finalise it as soon as
possible.
7 A copy of Ms Fissioli’s letter was sent to the respondent
who in turn replied to the Commission on 25 June 2001.
In it, Mrs Belling indicates that she has found the last six
months to be a very stressful time for her. She regards
having the claim of unfair dismissal against her as not
being pleasant, it has taken so long to come to a conclusion
and she is nevertheless attempting to get the financial
situation that led to the applicant’s dismissal under control.
She refers to her having been required to make an urgent
decision regarding Ms Fissioli’s employment or face
financial ruin. She expresses her hope that Ms Fissioli’s
application will be finalised in the very near future.
Conclusion
8 The decision to strike out a claim for want of prosecution
is not a decision to be lightly made. The right of an
employee to claim that her or his dismissal is harsh,
oppressive or unfair is a right given by the Parliament.
Nevertheless, it is also the case that the Parliament requires
any such claims to be made promptly. The fact that the
claim must be made within 28 days of the date of the
dismissal is an indication that such matters are to be dealt
with as quickly as possible after the date of termination.
The reasons for this will be readily apparent. Given that
the Commission’s primary remedy in the case of an
employee who has been unfairly dismissed is
reinstatement, the possibilities of that successfully
occurring recede as the length of time from the date of
termination increases. To some extent, as time increases
the parties move on. As it is in this case, Ms Fissioli has
been successful in finding some alternative employment.
From the point of view of the respondent, the stress to
which Mrs Belling refers is lessened if the matter that
causes the stress is able to be dealt with promptly.
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In this case, the applicant has not made herself available
to allow the Commission to convene a conference in this
matter, even by way of telephone. The Commission, as a
courtesy to Ms Fissioli, as well as to the respondent, has
endeavoured to accommodate her availability in setting
the conference rather than merely acting unilaterally and
setting a date irrespective of the availability of the parties.
One consequence of this is that some five months have
now elapsed since the Notice of Application was filed
and almost three months of the delay in calling the
conference is directly attributable to Ms Fissioli not
keeping in contact with the Commission. If her
circumstances had changed, such that she was going to
be unavailable for a period of time, she did not take any
steps to inform the Commission, or the respondent of
this. The Commission is no more than a telephone call
away and is contactable by letter.
It may be accurate for Ms Fissioli to say that she did not
receive the letter from the Commission, nor the telephone
call. Even if that is the case, it still remains that the
Commission has not heard from Ms Fissioli at all for that
three-month period. Indeed, it is also accurate to say that
the Commission has not heard from Ms Fissioli since 21
February 2001 when she requested that her application
be listed for hearing. Even if she did not receive the
Commission’s communications, written and oral, she has
shown no initiative at all in endeavouring to secure, or to
check upon, the progress of her claim.
Correspondingly, the fact that she has lodged the claim,
and indeed, that nothing has happened in relation to it
even as at this date in June 2001, has caused stress to the
respondent. I accept that this is so because of the concerns
expressed by Mrs Belling referring to the stress that it
has caused. It is accurate to say that Mrs Belling has shown
more interest in this matter than the applicant herself.
The interests of the respondent are as legitimate a
consideration in the balancing of this issue as Ms Fissioli’s
circumstances.
I accept that the dismissal of Ms Fissioli’s claim will bring
to an end her opportunity to challenge the dismissal which
occurred. Nevertheless, there is certainly reason to
conclude that notwithstanding the situation which may
have led to Ms Fissioli not receiving the Commission’s
communications, there is little explanation from her which
shows that she has maintained an interest in this
application since she lodged it. On the facts of this matter,
if the Commission had not itself listed her application
for hearing, it appears quite likely that it would have been
some time, if at all, before Ms Fissioli made further
contact with the Commission.
Correspondingly, the respondent has experienced stress
as a result of the lodging of the application. Indeed, she
continues to do so. Given the delay which has occurred
in Ms Fissioli not making herself available for the
reconvening of the conference, any early resolution of
this claim has not occurred. In my view, the equity, good
conscience and the substantial merits of this case do not
lie with the application continuing. I therefore now
dismiss the application for want of prosecution.
Order accordingly.

Result
Representation
Applicant
Respondent

_______________________________________________________________________________

Application alleging unfair dismissal
dismissed for want of prosecution.
Ms M. Fissioli (by way of written
submissions)
Ms S. Belling (by way of written
submissions)

_______________________________________________________________________________

Order.
HAVING HEARD Ms M. Fissioli on her own behalf as the
applicant by way of written submissions and Ms S. Belling
on behalf of the respondent by way of written submissions,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the application be dismissed for want of prosecution.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.
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Reasons for Decision.
On 20th September 2000 Clifton John Fox (the Applicant)
applied to the Commission for orders on the grounds that
he had been dismissed from employment with News
Illustrated Pty Ltd (the Respondent) in a harsh, oppressive
or unfair manner. The relationship between the Applicant
and the Respondent has it genesis in April 2000 when he
made an application to Corporate Teamwork Management
Group Pty Ltd (Corporate Teamwork) for appointment
to a position with the Respondent. In his letter to
Corporate Teamwork the applicant declares that after
reading the requirements of the position as advertised in
the paper he found himself ‘inspired’ to apply.
Corporate Teamwork was appointed by the Respondent
to select and train sales personnel. Persons were selected
for a training course, the Applicant was one of these. The
training timetable extended over a period of five weeks.
Each week consisted of one group workshop, personal
mentoring sessions and technical training. Group sessions
were designed to develop sales techniques in the
newspaper industry and to fine tune selling skills, so that
the participants were prepared to begin making sales by
1st July 2000.
The personal mentoring systems involved discussions
between the teachers and the participants to develop a
procedure for prospecting which the applicants were to
implement during their free days. The objective was for
the participants in the course to develop a prospect base
and begin contacting people and making appointments
by the end of June. Concomitant with the group sessions
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and the personal mentoring system, was training to
provide the technical knowledge required for effective
selling of advertising space. The participants were warned
that the program was intensive; it required considerable
output from them on both a personal level and as part of
a team.
4 The Applicant’s case is that from the outset he applied
for a job with remuneration but after he had undergone a
number of interviews he was told that the remuneration
would not start until the successful completion of the five
week training program. Instead he would receive a car
allowance and if any sales were made during the June
month, 25% commission.
5 The Applicant says that the remuneration package was to
be $35,000 salary plus a car allowance and would start at
the successful completion of the training period. He
thought that would be on 1st July 2000.
6 The Applicant says there were discussions between him
and Corporate Teamwork principal Ms Betty Christie, in
which he was told that the salary would not take effect
until he had reached $5,000 in sales. He thought that
meant that he was to sell a total of $5,000 worth of
advertising before the salary would commence. He was
prepared to accept the contract on that basis even though
it was different to what he envisaged when he applied for
the job. The newspaper advertisement, promised that
successful applicants would receive an attractive
remuneration package plus incentive bonuses, coupled
with the promise of ongoing professional training for a
sales team and enhancement of individual career
development. The Applicant thought he had every reason
to believe that the first offer was for a job with a salary
but he was prepared to accept that there had been a change
and stayed on.
7 He understood when he reached a cumulated total of
$5,000 he would go onto remuneration. But he says in
August 2000 he was told that the $5,000 threshold meant
$5,000 per issue of the newspaper which at that time was
fortnightly. About that time the publication changed to
become weekly. The Applicant raised these issues with
the Respondent’s Director, Mr Elton Swarts, but he did
not receive a satisfactory response. A tape recording made
by the Applicant of that meeting is before the Commission
in Exhibit S10.
8 Later the Applicant had a meeting with the Managing
Editor of the Respondent, Mr Gerrit Jan Kleyn, (also
known as Harry Kleyn) this was after the Applicant had
placed on Mr Kleyn’s desk a copy of minutes of a meeting
he had with Mr Swarts on 15th August 2000. In that
meeting he raised the issue of remuneration and minuted
the discussion (Exhibit S9). It was the Applicant’s opinion
that he had a clear understanding of the terms of the
contract, he did not agree to it being changed from $5,000
in sales before salary commenced to $5,000 in 30 days
and then $5,000 in every issue. At no stage did he make
such an agreement, even though it may have been put to
him.
9 The Applicant said he had a short meeting with Mr Kleyn
on 24th August 2000 and then met with him on 27th August
2000 to discuss his salary and contract. The Applicant
says that he told Mr Kleyn he wanted to find someone
who would pay his salary in accordance with his contract
and he would have to look for an employer who was
prepared to do so. The Applicant says that Mr Kleyn
became red faced and walked away. By that time the
Applicant thought he had exceeded his $5,000 threshold.
His evidence was he went home totally disillusioned, he
typed out his resignation which he posted (Exhibit S12).
10 The resignation in full, formal parts omitted, appears
hereunder—
“Dear Harry
I herewith formally tender my resignation as Advertising Accounts Manager, from WA Business News
effective from 28 August 2000.
Yours faithfully”
The Applicant says he went to the Respondent’s office
on 29th and 30th August 2000 when he attended to a few
‘loose ends’.
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11 The Applicant provided documentary evidence relating
to his sales records (see Exhibit 13) and in terms of
mitigation of his loss, his visits to Centrelink Offices and
recruitment agencies (Exhibit S16).
12 The Commission heard evidence from Mr Stephen
William Hazelwood on behalf of the Applicant. Mr
Hazelwood had attended the training course with the
intention of working for the Respondent in a similar
position to the Applicant. He confirmed that the course
of training was conducted by Corporate Teamwork and
that during the training period he received a petrol
allowance and for any sales made during that time he
was to receive 20% commission. It was his understanding
that after the qualification period he would receive a salary
of $35,000. He related that at the end of the training
sessions he was told that the salary would not be paid
until $5,000 worth of advertising per month was sold.
This was later changed to $5,000 per week.
13 Mr Hazelwood did not enjoy a good relationship with
the Sales Director, Mr Swarts, whom he described as
dictatorial, aggressive and uncompromising. Nor did he
have any confidence in undertakings given by Mr Swarts.
He thought the training course was a scam and at one
time contemplated taking the matter to the Industrial
Commission. Ultimately he had wasted four or five weeks.
He was surprised anyone had stayed with the Respondent
after the completion of the training period.
14 Given the conclusion the Commission has reached, the
preceding is sufficient summary of the Applicant’s
contentions for the purposes of these Reasons for
Decision.
15 Mr Kleyn the CEO and Managing Editor of the
Respondent, told the Commission that the Corporate
Teamwork is a training and recruitment organisation
which was appointed to recruit and train staff. The
Respondent had decided that Business News, the product
of the Respondent, would need to go weekly and therefore
staff needed to be engaged and trained. The Respondent
was looking for people with the ability to be able to
canvass and get support for advertisements. It was decided
that an outside organisation such as Corporate Teamwork
would, on the capabilities that it had put to the
Respondent, be able to do the work for which it
contracted. The Respondent engaged Corporate Business
at what Mr Kleyn described as great expense. The
Respondent accepted the professionalism of Corporate
Teamwork and did not interfere with any of the processes
it set up. The objective ‘to equip staff so that after a month
of training they would be effective as sales persons’ was
approved. The Respondent had very little direct
involvement with the hiring of the applicants who were
all interviewed by Ms Christie, of Corporate Teamwork,
however the final interview was attended by Mr Kleyn
and Mr Swarts. This was a third interview after two
interviews by Ms Christie.
16 Mr Kleyn was of the opinion that the payments to be
made to the Applicant were clear. In the initial stages
before training was complete he was to receive 25%
commission on all sales made. It was not true that he
would go immediately on to remuneration package, he
would stay on 25% for a period of time. Mr Kleyn advised
the Commission of the way the salaries were developed
in the organisation. The cost of sales and commission are
inter related. If a person could not achieve at least $5,000
sales per week it is very difficult to endorse a salary. The
idea was that the trainees would be coached to
progressively put them into the package as they increased
their sales. The Respondent thought that the Applicant
had demonstrated good capacity for work and was quietly
confident that he would be able to achieve the $5,000
sales per issue and as a vote of confidence gave him an
extra $200 a week on top of the 25% commission.
17 Mr Kleyn explained by reference to Exhibit S13 how the
commissions were calculated. In short, sales persons are
paid after the advertisement has been run in the newspaper,
that is after actual publication and after the Respondent
has been able to raise an invoice. It was Mr Kleyn’s
evidence that all of the commission to which the Applicant
was entitled had been paid to him.
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18 The Commission was told by Mr Kleyn that he had
knowledge of the Applicant’s views expressed in his
memorandum of 16th August 2000 (Exhibit S9). He had
discussed the matter with Mr Swarts on the understanding
that he was to have a further meeting with the Applicant.
19 On 28th August 2000 Mr Kleyn said to best of his
recollection that he had not seen the Applicant for some
time because he had been out selling. He walked into Mr
Kleyn’s office and simply said “I’m leaving it’s not
working out for me” Mr Kleyn expressed surprise because
that week the Applicant had been working on a successful
feature for the Belmont Business Award and his figures
were getting close to the threshold. He told him so and
expressed surprise that the Applicant was looking to resign
at this stage. The Applicant told him that he thought he
was not getting support, and the team was not behind
him. He wanted to move on and look for something better.
He gave no detail about what support was lacking, he
just said that he was uncomfortable with some of the staff
because they did not respect him. At no time did the
Applicant raise the issue of money, he merely gave his
notice to which Mr Kleyn had responded with an
expression of surprise. Mr Kleyn described the meeting
as amicable. The Applicant said he would finish off a
couple of advertisements he had to get in the Belmont
feature before he left.
20 The overall assessment of the Applicant by Mr Kleyn
was that he tried hard, was very keen, and had a ‘can do’
attitude which the Respondent appreciated. The
Respondent tried to coach him to make things happen
for him, but to no avail. Mr Kleyn never ever told the
Applicant that he was not going to get a remuneration
package. As far as Mr Kleyn was concerned the Applicant
resigned of his own volition.
21 The Commission heard evidence on behalf of the
Respondent from Mr Alan Williams, a sales representative
with the Respondent and the Applicant’s supervisor.
According to Mr Williams the Applicant had gone through
a rigorous sales training process. Mr Williams rebutted
the Applicant’s complaint that his assignment to work on
new products was a demotion. It was work on which Mr
Williams, an experienced salesman, was involved and
continued to be involved. It was not work which could
be described as telemarketing, that is of a different genre.
Mr Williams gave evidence that he was paid by
commission, he was required to reach a target of $5,000
minimum each week. He confirmed that commissions are
paid on signed orders after the advertisements have been
published. Prior to the Applicant’s resignation he was
given a free reign to go about his business and was
working on a Belmont Business Award. The Applicant
never mentioned to him that he felt like he was being
forced out of the job or that the $5,000 per week threshold
was too hard to reach.
22 Evidence was taken from Mr Swarts, his work involved
managing the sales team of which the Applicant was a
member. Mr Swarts confirmed that Corporate Teamwork
was engaged to select and train staff. He had been involved
in the final interview of the Applicant. He confirmed that
the original benchmark for salesmen were they would
receive 25% commission until their sales figures reached
$5,000 an issue. The Applicant had agreed to this.
According to Mr Swarts both he and Ms Christie made it
clear that there would be a sales target of $5,000 per issue.
Ultimately if the sales people could not reach that
benchmark then it was anticipated they would leave. This
was understood clearly by the Applicant and all of the
other employees involved. It was also understood that
the salespersons did not have forever to sell $5,000 worth
of advertising; the salary package conditions cut in once
$5,000 worth of sales per issue was reached. This was
clearly stated at all of the meetings.
23 Mr Swarts prepared sales budgets for the trainee
salespersons. This involved forward budgeting for three
to six months. The Applicant’s expected personal
performance levels are set out in Exhibit T1. Mr Swarts
had accepted what the Applicant had proposed, but he
also let him know that from a budgeting perspective he
thought he had chosen performance levels which were
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onerous. Mr Swarts had a lower expectation but he was
happy to accept all sales achieved. The reason that the
projected sales figures were wound back was that the
Respondent wanted to reduce pressure on the Applicant.
Mr Swarts was directly responsible for monitoring the
Applicant’s sales performance. He noted that his
conversion rate of sales to appointments was lower than
most Account Managers. This led him to suggest that the
Applicant spend more time in the office and sell new
products and services. This was not the telemarketing that
the Applicant regarded as a demotion, it was a genuine
attempt to allow him to develop his sales technique.
The Applicant had meetings with Mr Swarts in which he
indicated he was concerned about how his commission
payments were administered. Mr Swarts had addressed
this concern. Mr Swarts instructed other workers
apologise for offensive comments they had directed to
the Applicant. He did not condone disparaging remarks
and as soon as he heard they had been made he had them
corrected. He took disciplinary action against Mr Williams
in relation to one such event. In later discussion with the
Applicant and Mr Williams he received full assurance
the problem was no longer an issue for him.
It was during the meetings which were held around that
time that Mr Swarts told the Applicant he had a free reign
for 30 days to achieve sales of $5,000 worth of advertising
per week. Mr Swarts’ evidence is that the Applicant
understood and agreed. Mr Swarts says he gained the
impression that the Applicant did not like selling new
products and services. Mr Swarts was shown a transcript
of the meeting with the Applicant but he was unable to
say whether it was of a full record or not. Mr Swarts
recalled that around the end of the month they agreed
performance be reviewed, if sales targets were achieved
salary would be paid, conversely if they were not the
parties could part ways. The Applicant never told him
the $5,000 threshold was not attainable. When Mr Swarts
became aware the Applicant had resigned he was
disappointed because too much work had been put in by
both the Applicant and the Respondent for the relationship
to end prematurely without a result. It certainly was not
the wish or intention of the Respondent that the Applicant
leave its employment.
The preceding is a sufficient summary of the chronology
of events to give the flavour of the dispute. I will deal
with the evidence in more detail in my analysis which
follows.
During an extensive examination in chief and cross
examination the Commission had the opportunity to
observe the Applicant. There is no basis to conclude that
he did not tell the Commission what he sincerely believed
to be the truth. The same thing can be said for his
supporting witness Mr Hazelwood. In his brief appearance
he told the Commission crisply and factually what had
happened to him and his impressions of the Respondent’s
conduct during that period.
The principal witness for the Respondent was Mr Harry
Kleyn. Mr Kleyn’s evidence was consistent, he related to
the Commission the difficulty of operating in the industry
in which his business works. There is no reason, having
considered carefully his responses in cross examination,
to conclude that he was not a witness of truth. The same
can be said about Mr Alan Williams who presented as a
confident and self assured man. The Commission also
heard from Ms Janet Ellis Veldhuis whose evidence has
not been summarised but it deals with the calculation of
payments for the Applicant. Nothing in the evidence
which would lead me to conclude that she told the
Commission anything other than the truth. The final
witness on behalf of the Respondent was Mr Swarts who
is a Director of the Respondent with responsibility for
sales. His evidence did not disclose him, to be at least
during that period, to being dictatorial or aggressive as
Mr Hazelwood alleged. There was nothing in his evidence
which would lead me to conclude that it should not be
accepted. In situations like this each of the witnesses has
appeared to give their evidence truthfully the Commission
has to analyse the inferences which ought to be drawn
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from the stories and on the balance of probabilities reach
conclusions about what most likely happened.
This matter has been referred to the Commission by the
Applicant as he is entitled to do under s.29 of the Act,
which allows such a reference in the case of a claim by
an employee that he is being harshly, oppressively or
unfair dismissed from his employment or that he has not
been allowed by his employer a benefit, not being a benefit
under an award or order, to which he is entitled under his
contract of service. The jurisdiction can only be invoked
if, as a matter of law, there is an employment relationship
and the employee was dismissed from the relationship.
This means that if a person resigns or a contract comes to
an end by the passage of time the jurisdiction cannot be
invoked.
The concept of dismissal involves termination of the
employment at the initiative of the employer, not every
termination of employment gives rise to the jurisdiction,
it must be a termination by way of dismissal. In most
cases where termination of employment is clearly
instigated by the employer that a dismissal has occurred
is not an issue, a dismissal must be a clear and unequivocal
indication by the employer that the employer intends the
employment to finish. In particular there must be an
identifiable point in time at which the employment is to
finish.
A number of difficulties arise when the employee resigns.
In this case it is common ground that there was a
resignation. The representative of the Applicant, Mr
Stokes, says that there has been a constructive dismissal.
During his opening statement he cited a number of
authorities upon which to base his contention. These
include Swan Yacht Club (Inc) v Bramwell (1998) 78
WAIG 579 and Pisconeri v Laurens and Munns (1999)
79 WAIG 3187. He opined that these cases were authority
that “the employer must undertake acts which are
unreasonable and which [give] the Applicant no other
choice but to resign”. I need to examine this contention.
The seminal authority on constructive dismissal in this
jurisdiction is Attorney General and West Australian
Prison Officers Union (1995) 75 WAIG 3167. That case
was decided after the Industrial Appeal Court had issued
its Reasons for Decision in Cargill Australia, Leslie Salt
Division v Federated Clerks Union of Australia (1992)
72 WAIG 1495 and in my view extended the concept
discussed in Cargill’s Case.
In the Attorney General and West Australian Prison
Officers Union (op cit) their Honours examined the
concept against the background of cases which had been
decided in the United Kingdom and New Zealand,
particularly in Sothern v Franks Charlesly and Co (1981)
IRLR 278 and Auckland Shop Employers Union v
Woolworth’s NZ Ltd 85 2NZLR 372. In his Reasons
Kennedy J. observed that the critical question before the
Industrial Commission and before the Court was whether
the facts revealed that the employee concerned was
“dismissed”. His Honour then observed as follows—
“…In this context, it does not appear to me to be
particularly helpful to introduce any notion of constructive dismissal, the only question being whether
or not Mr De Grussa was “dismissed” by his employer. There is nothing in the Industrial Relations
Act equivalent to s55(2)(c) of the Employment Protection (Consolidation) Act 1978 (UK) which
expressly created the concept of constructive dismissal. The position for the present purposes is, in
my view, summarised in the judgment of Stephenson
LJ in Sothern v Franks Charlesly & Co [1981] IRLR
278 at 280—
“Did he trip or was he pushed? Was it murder or was it suicide? I know that such a simple
consideration of starkly contrasted alternatives is too often outlawed by authority in
deciding the issue of dismissal vel non. Even
if the question, ‘Was the employee dismissed?’
cannot always be answered by answering the
question, ‘Who really terminated his contract?’ the real answer to the second question
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gives the right answer to the first question in
this case.”
In his Reasons for Decision Rowland J. referred to the
Decision of Denning MR in Western Excavating (EEC)
Ltd v Sharp 78 QB 761 wherein the common law position
was disclosed. His Honour Justice Rowland made the
following observations—
“… Whilst recognising that the English Act differed
from the Western Australian Act, the Industrial Appeal Court, in relation to the Master of the Rolls’
exposition of the common law on the subject, said,
at 1497—
“If that be the correct test, it is difficult to envisage circumstances where the employer’s
conduct which must be a breach going to the
root of the contract to justify its acceptance
by the employee, could ever be said to be other
than an unfair dismissal”.
The court also said, at 1498—
“Unfortunately, this case has been bedevilled
by the Full Bench’s decision that this was a
“constructive dismissal”. It was not. To be a
constructive dismissal the employer had to be
“guilty of conduct which is a significant
breach going to the root of the contract” which
entitles the employee to accept the breach and
leave. That did not happen.”
Cargill’s case, in the end, went off on the basis of
whether the employer’s actions were unfair and the
inquiry developed into whether it had proved that
the employee was guilty of misconduct sufficient to
warrant summary dismissal. The case has evidently
been used in the present matter to justify a finding
that if there is a constructive dismissal, then an order for reinstatement is justified.
In my view, Cargill’s case does not lend support to
that conclusion.”
It appears to me that His Honour was of the opinion that
there was a difference of view in the operation of common
law principles that give rise to finding of constructive
dismissal and that Cargill’s Case did not provide the
complete answer. Later in his Reasons he adopted with
approval the approach of the Court of Appeal of New
Zealand in Auckland Shop Employees Union v
Woolworths NZ Ltd (op cit) His Honour cited a long
passage from that Decision, but he ultimately adopted
the following principle: “the concept is certainly capable
of including cases where an employer gives the worker
an option of resigning or being dismissed; or where an
employer has followed a course of conduct with a
deliberate and dominant purpose of coercing a worker
to resign.” (Emphasis added)
This concept fits well with the citation in the Decision of
Kennedy J. where he quoted Stephens LJ in Sothern v
Franks Charlesly as saying “did he trip or was he pushed,
was it murder or was it suicide”. By merging these
concepts the Industrial Appeal Court has erected a
stringent test to be applied in situations where its alleged
that a constructive dismissal took place. The test that Mr
Stokes urges upon the Commission is the employer must
undertake acts which were unreasonable and leave no
other choice but to resign. The Full Bench has made it
clear in Pisconeri v Laurens and Munns that the concept
expounded in Auckland Shop Employees Union v
Woolworths NZ Ltd and adopted by Rowland J. in his
Decision in Attorney General v West Australian Prison
Officers Union (op cit) is the appropriate concept to be
applied, that is there must be a deliberate and dominant
purpose of coercing a worker to resign. These then are
the concepts that need to be applied in this case. And
they create a far more stringent test than that suggested
by Mr Stokes.
On the balance of probabilities the best view of what
occurred is that the Applicant applied for a job after seeing
an advertisement in a paper. It cannot be said that the
terms of the advertisement became part of the contract of
employment. There is no offer and acceptance of the terms
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by the mere making of an application to be considered as
an employee. The Applicant had to do more than that.
He undertook a series of interviews, first with Ms Christie
whose organisation, Corporate Teamwork, was engaged
by the Respondent to hire and train employees. The third
and final interview included officers of the Respondent
including Mr Swarts and Mr Kleyn. The better view of
the arrangement made during that final interview, coupled
with the explanation that Ms Christie had set out in her
letter to the Applicant, is that during the training period
he was to be engaged on the basis that if he sold any
advertising during that time he would be paid 25%
commission. The evidence of Mr Hazelwood supports
this conclusion. Mr Hazelwood is quite clear that he
understood that during the training period he would get
25% commission on any sales he made. That he made
none makes no difference, the essential thing for these
Reasons is that the contention of the Respondent as to
what the original arrangement was made was is supported
by Mr Hazelwood.
It is also significant that Mr Hazelwood’s evidence is that
he did not continue the relationship because the way the
employer wanted to offer the permanent remuneration
package was unacceptable to him, so he left. Mr
Hazelwood’s recollection that the salary was to be $35,000
became applicable after a sales of $5,000 per week or
issue were achieved coincides with the contentions of
the Respondent about how it intended the remuneration
package to be payable. This of course is contrary to the
consistent view of the Applicant. He was of the opinion
that he was to be paid a remuneration package which
came into effect after he had sold an accumulated total of
$5,000 worth of advertising. I find that in this contention
he was wrong and remained wrong through the whole of
his employment contract. He might have truly believed
that to be the arrangement however the weight of the
evidence is that it was not the offer made by the employer.
It is clear from the evidence that there was growing
frustration by the Applicant about his terms of
employment. This flows not only from the question of
how much he was to be paid, but he had been upset by
derogatory comments made by Mr Laurence Tan and later
by Mr Williams, comments for which Mr Williams was
forced by the Respondent to apologise. It is obvious from
the evidence of both the Applicant and Mr Williams that
their relationship was strained. These strains developed
from working close together with Mr Williams shouting
out or expressing dissent from the way the Applicant
handled people over the telephone. The evidence shows
that the Applicant was upset about what he considered to
be interferences with his sales techniques.
The Applicant was also concerned and upset about being
restricted to the office, he thought he had been asked to
do telemarketing. I accept the evidence of Mr Kleyn and
Mr Williams that was not what he was asked to do at all.
It may have been cold canvassing, that is ringing people
who were not expecting phone calls and trying to sell
them advertising, but it was not telemarketing. However
it is categorised the Applicant did not like it.
It is open to find these problems the Applicant was having
with his workplace relationships and his conception of
what he ought to be paid built to a stage where he went to
see Mr Kleyn about the matter. Mr Kleyn’s evidence about
what happened in that meeting does not differ greatly
from that of the Applicant on the central issue. The
Applicant said he went to speak to Mr Kleyn and then
after the discussion decided he had had enough and
submitted his resignation.
Mr Kleyn’s evidence goes farther. He says he tried to
convince the Applicant that he was close to the level he
needed to achieve to go on to the salary package. He
wanted him to stay. The Respondent had put a lot of effort
into his training and it had been expensive. A number of
people had been trained and only two had stayed and
therefore the unit costs for the training were extremely
high and the Respondent did not want to lose the value
of that training.
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45 Mr Swarts’ evidence about wanting the Applicant to
remain in employment is clear. There is nothing in
anything he said which indicated that the Respondent
wanted to get rid of the Applicant at all. There is no sign
at all that the employer followed a course of conduct that
was deliberate and had the dominant purpose of coercing
the Applicant to resign. There is no evidence that one can
point to that would give any sustenance to that contention.
46 What happened is the Applicant decided that he did not
want to continue, he was not tripped and he was not
pushed. The question to be addressed according to
Kennedy J. is who really terminated the contract, the real
answer to that question in this case is that the Applicant
for all of the reasons that I have set out above decided
that he wanted to terminate the contract. It appears that
he eventually decided that what the Respondent required
of him for what it was prepared to pay was just too
onerous, it was in his best interests to go somewhere else
and that is what he did. There was no dismissal in this
case and the jurisdiction contained in s.29 of the Act is
therefore not excited and the application will be dismissed
for want of jurisdiction.
47 Insofar as the claim for contractual benefits are concerned
I have indicated in my analysis that the contract was not
in the form pictured by the Applicant, there is no evidence
that he was not paid all of the money that he was entitled
to under the contract in the form in which I have found it.
48 Concerning outstanding commission, as far as I can
ascertain from Exhibit S13 the Applicant misunderstood
the effect of GST on the sales. Exhibit T2 and T3 describe
he has been paid commission on sales that occurred whilst
he was employed and for those which matured after he
resigned. There are some sales which totalled $251.72
shown on Exhibit T2 for which no commission was paid,
it is the evidence of the Respondent, which I accept, that
these sales were completed by others and therefore there
is no right to payment of that sum.
49 The application for unfair dismissal will be dismissed on
the basis of want of jurisdiction the claim for contractual
benefits will be dismissed for the Reasons set out.
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Result
Representation
Applicant
Respondent

Application alleging unfair dismissal
granted.
Mr R. Le Miere QC and with him Mr B.
Di Girolami (of counsel) on behalf of the
applicant.
Mr P. Clifford and with him Mr T.
Retallack (both of counsel) on behalf of
the respondent.

_______________________________________________________________________________

Reasons for Decision.
The respondent company is involved in the development
of solid state laser equipment to be used in eye surgery
for the purposes of correcting vision. The development
of solid state lasers has the potential to overtake the
existing older technology gas lasers. The respondent
employed Mr Gordon as its Sales and Marketing Director.
The employment commenced in August 1999. Mr Gordon
was dismissed on 19 May 2000. The claim he brings to
the Commission is that his dismissal was harsh, oppressive
or unfair.
2 Mr Gordon has given evidence in this matter and he has
also presented evidence from Doctor Paul van Saarloos.
For the respondent, evidence was given by Mr Simon
Martin, the Financial Controller and Company Secretary,
and from Mr John Roper, the Managing Director and
Chief Executive Officer of the company. It was Mr Roper’s
decision to dismiss Mr Gordon.
3 Mr Roper’s letter dismissing Mr Gordon was handed to
him after meetings which had occurred over the course
of 17 and 18 May 2000. Relevantly, the letter of
termination states as follows—
“I hereby advise you that your employment with the
company has been terminated, with immediate effect.
I have now held two long meetings with you to discuss your performance as an executive of the
company. It is apparent to me that you have failed to
perform your duties as set out in Chapter 3 of your
contract of employment. You have failed to perform
the obligations of an executive in a manner reasonably expected by the company.
I request that you immediately hand over the computer laptop, credit card, mobile phone and all other
equipment, documents and information which have
been provided to you by the company and created
during your time as an employee of the company.
I wish you well in your future endeavours.”
4 Mr Gordon was dismissed summarily. Indeed, the
respondent acknowledges that this matter is a “precise
parallel” with circumstances where an employee is
dismissed summarily for misconduct, with the
respondent’s proviso that in this case it alleges “conduct
that may detrimentally affect the respondent” on the part
of Mr Gordon.
The terms of the contract of employment
5 I turn first to consider the terms of Mr Gordon’s
employment. Mr Gordon’s contract of employment with
the respondent is in writing (exhibit 1, pages 1-15). The
evidence is that both parties paid particular attention to
its terms and sought legal advice about them prior to
agreeing to and signing the document. It provides for Mr
1
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Gordon to be appointed for a minimum period of one
year, and records his agreement to accept the appointment
to the position of Sales and Marketing Director with
global responsibility. Mr Gordon is a resident of Scotland.
He was to be based in Dundee and was to spend an average
of 2 weeks in every month, and after 6 months 1 week in
every month, in Perth.
The contract of employment included the following as
General Duties—
“3.1 General Duties
The Executive must—
(a) Subject only to clauses 3.4 and 7, devote
all of his time, attention and skill during
normal business hours to, and at all other
times as reasonably necessary for proper
performance of, the Duties of office;
(b) Faithfully and diligently perform the duties;
(c) Exercise the powers consistent with the
Position;
(d) Exercise the powers and comply and obey
all directions and policies lawfully and reasonably given to him under direction of the
Board or a delegate of the Board;
(e) Promote the interest of [the respondent];
and
(f) Comply with the policies of [the respondent] and the resolutions of the Board.”
By clause 3.2(a) of the contract of employment Mr
Gordon was required to report directly, and be accountable
to, the Board and the Executive Committee and to liaise
day to day with the General Manager or such other person
as the Board nominates. He was required to provide
prompt and full information to the Board, Executive
Committee and General Manager regarding the conduct
of the respondent’s business.
His salary was £93,000.00 sterling per annum payable in
equal monthly instalments. It was paid in lieu of all other
benefits. The respondent was to pay a statutory employer’s
contribution to the United Kingdom National Health
Insurance.
Clause 4.2(a) of the agreement provides that Mr Gordon’s
performance was to be reviewed against agreed written
objectives and ratified by the Board not later than six
months after the commencement of his employment. The
objectives were to be mutually agreed and ratified by the
Board within one month of the date of commencement.
I note that it is common ground that no objectives were
agreed, the Board did not ratify any, and that there was
no review of Mr Gordon’s performance within six months
of the commencement of his employment.
Clause 11 of the contract deals with the manner of the
termination of Mr Gordon’s employment. Clause 11.2,
relevantly, provides that the respondent may terminate
Mr Gordon immediately if he—
“ (a) Commits any act which may detrimentally affect
the respondent, including but not limited to an
act of dishonesty, fraud, wilful disobedience, misconduct or breach of duty;
(b) Wilfully, persistently or materially breaches this
agreement and does not remedy the breach (if
capable of remedy) within 28 days after receipt
of notice in writing from the respondent specifying the breach and the remedy required.”
Sub-clauses (c) and (d) are not applicable to the facts of
this matter.
Clause 11.3 allows the respondent to terminate Mr Gordon
on not less than 30 days’ notice in writing. It provides,
however—
[The respondent] may not terminate the employment
of the Executive pursuant to this clause 11.3 until
[the respondent] has—
(a) held prior discussions with the Executive; and
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(b) given the Executive a reasonable opportunity
to respond to any allegations by [the respondent] that he or she is unable to perform the
inherent requirements of his or her employment or has failed to meet the performance
requirements set in accordance with this
Agreement.
In the event of termination under this clause 11.3,
[the respondent] will pay the Executive 50,000.00
pounds Sterling.”
The onus of proof
14 As Mr Gordon was dismissed summarily, there is an onus
upon the respondent to establish the conduct upon which
it relied to dismiss him: Winkless v. Bell (1986) 66 WAIG
847 at 848; Federated Brick Tile and Pottery Union v.
Bristile Limited (1982) 62 WAIG 2926 at 2928;
Pastrycooks Employees, Biscuit Makers Employees &
Flour & Sugar Goods Workers Union (NSW) v. Gartrell
White (1990) 35 IR 70 at 83. In order for the dismissal to
be lawful, that is, permitted under the contract of
employment between them, the respondent will need to
establish that Mr Gordon committed “any act which may
detrimentally affect the respondent, including but not
limited to an act of dishonesty, fraud, wilful disobedience,
misconduct or breach of duty” as set out in clause 11.2(a).
Clause 11.2(b) would permit the dismissal if Mr Gordon
had wilfully, persistently or materially breached the
contract, however, that provision also requires that he be
given notice in writing from the respondent specifying
the breach and the remedy required, if capable of remedy.
However, the respondent does not, as I understand it, rely
upon this particular provision and no notice to Mr Gordon
was given as that sub-clause requires. Clause 11.2(b) thus
loses some relevance when considering the dismissal
which in fact occurred.
The written reasons for dismissal
15 The letter of dismissal does not particularize the duties
which Mr Gordon has allegedly failed to perform, nor
the obligations of “an executive” which Mr Gordon has
allegedly failed to perform in a manner reasonably
expected by the company. Mr Roper dismissed Mr
Gordon on 19 May after he had met with Mr Gordon
over the previous two days, 17 and 18 May 2000. The
notes made by Mr Martin, who was present at the meeting,
together with Mr Roper’s evidence, both in-chief and
cross-examination, allow the following conclusions to be
drawn regarding Mr Roper’s decision.
16 The meeting of 17 May 2000 ended cordially and Mr
Roper still believed that Mr Gordon had “the ability and
skills to take this whole project forward”. This was
notwithstanding Mr Roper’s disappointment at Mr
Gordon’s responses to questions in a letter dated 11 May
sent to Mr Gordon in Scotland some days before the
meeting in Perth. In Mr Roper’s view, Mr Gordon’s
written responses showed a significant lack of depth and
detail. However, Mr Roper did not decide at that time
that Mr Gordon should be dismissed and I conclude that
the lack of depth and detail did not, of itself, warrant his
dismissal.
17 On 18 May 2000, Mr Roper again met with Mr Gordon.
They revisited problems which Mr Gordon had raised
arising from the contract of employment which Mr
Gordon believed the respondent had not implemented.
Mr Roper says that he then told Mr Gordon he was
disappointed with Mr Gordon’s responses and that he
regarded Mr Gordon’s explanations of why circumstances
had prevented a more detailed response from Mr Gordon
as insufficient. Mr Roper found personally offensive Mr
Gordon’s comment that Mr Gordon was “not wealthy”
like Mr Roper and without the resources to provide
responses at short notice. Mr Roper makes the point that
throughout his meetings with Mr Gordon he was looking
for an attitude on the part of Mr Gordon that would be
positive and would allow a conclusion that there was a
way out of the difficulties presented.
18 The decision to dismiss was made by Mr Roper overnight
after the second meeting. Mr Roper only “very, very,
briefly” considered dismissing Mr Gordon with payment
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in lieu of notice (transcript p.610). He believed it was
“singularly inappropriate” to do so because Mr Roper
felt that Mr Gordon’s behaviour had “heretofore caused
problems” and his behaviour during the meeting with Mr
Roper indicated to Mr Roper that Mr Gordon had been
intending from the start to “take a small Australian
company for as many dollars as he could”. He decided
that to terminate Mr Gordon immediately was in the very
best interest of the company (transcript pages 610 & 611).
I turn first to consider whether the evidence shows that
the reasons relied upon by Mr Roper permitted the
“immediate termination” which occurred. In doing so, I
have regard for the respondent’s submissions that Mr
Gordon had “failed to exhibit any positive commitment
or inclination to move forward with the company and
thereby committed an act which was to the detriment of
the company”. I have paid close regard to the submissions
of Mr Clifford that the provisions of sub-clause 11.2(a)
of the contract of employment are not a code and that it
is not necessary to read it such that an act of the nature of
misconduct is necessary to justify immediate dismissal.
However, while the text of the sub-clause is indeed
inclusive, and it is not exhaustive in its terms, I find that
to provide justification for immediate, that is, summary,
dismissal under that sub-clause, the conduct of Mr Gordon
must constitute some act of “serious misconduct” which
has detrimentally affected the respondent. I am assisted
in reaching that conclusion in part because the parties
themselves later described sub-clauses 11.2(a) and (b)
using the words “serious misconduct” in an amending
deed (exhibit 1, p.14).
However, I find that Mr Roper’s decision to dismiss Mr
Gordon was not based upon Mr Gordon committing some
act of “serious misconduct” which is of the nature of
dishonesty, fraud, willful disobedience, misconduct or
breach of duty which has detrimentally affected the
respondent. Indeed, Mr Roper’s evidence is that in his
meeting with Mr Gordon he was not concerned to be
making judgments about whether or not Mr Gordon had
legally fulfilled his duties. Rather, Mr Roper was looking
for a way for the company to proceed from that point
forward (transcript p.604). This statement is, I suspect,
the heart of Mr Roper’s decision (transcript p.613). In
contrast to the reasons set out in the letter of dismissal he
signed, Mr Roper did not make his decision on the issue
of whether Mr Gordon had fulfilled his duties. He made
it because of his assessment of Mr Gordon’s attitude.
In reaching this conclusion, I do not lose sight of the
evidence that Mr Roper believed that the fact that the
respondent had no sales and marketing plan was critical
and that Mr Gordon as Director of Sales and Marketing
should have developed such a plan. The evidence of Mr
Roper makes it clear that he holds the genuine and firm
belief that there must be a sales and marketing plan first
before there can be the sales associated with the incubator
sites. If it had been part of Mr Gordon’s duties to develop
a sales and marketing plan, then his failure to do so may
well have been a breach of duty which detrimentally
affected the respondent. However, if this was what Mr
Roper was referring to in the letter of dismissal, it becomes
most significant that he was unaware of the priority given
to Mr Gordon by Dr van Saarloos (transcript p.601).
Although Mr Gordon had not prepared a sales and
marketing plan, this was because the respondent, through
its Managing Director, had instructed him not to do so.
Although Mr Roper says that this is a matter that Mr
Gordon should have taken further, Mr Gordon agreed
with this instruction, as his evidence shows.
Mr Gordon’s duties, in so far as they are contained in
clause 3.1, have already been set out. Sub-clause 3.1(a)
refers to the Duties of office. Schedule 1 of the contract
of employment describes those duties as those “agreed
with management and the Board and the Executive
Committee to conduct the global sales and marketing
activity for the respondent and support appropriate
strategic initiatives as befits a senior executive”.
The evidence before the Commission is that Mr Gordon
and Dr van Saarloos agreed upon the Duties Mr Gordon
was to perform. As a matter of chronology, Dr van
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Saarloos was the respondent’s Managing Director during
all of Mr Gordon’s employment until 12 May 2000 when
Mr Roper became the Managing Director and dismissed
Mr Gordon 7 days later. For the purposes of these
proceedings, I regard the position of Managing Director
as falling within the expression “management” in
Schedule 1 and it was not argued otherwise. Schedule 1
requires the Duties of office to be those agreed with
management and the Board and the Executive Committee
(my emphasis) and it is not suggested that the duties
agreed between Mr Gordon and Dr van Saarloos were
not endorsed or approved by those other bodies, at least
until the end of Mr Gordon’s employment.
Mr Gordon’s evidence is that he and Dr van Saarloos
agreed that Mr Gordon’s priority should be the cultivating
of “incubator sites”. This expression means that Mr
Gordon should use his expertise to be in contact with
certain identified world-renowned ophthalmic surgeons
who are regarded as opinion leaders in their field. The
evidence of Dr van Saarloos is that he believed that the
cultivating of incubator sites was the most important and
essential function for the development of the respondent
and he instructed Mr Gordon accordingly. The strategy
adopted by Mr Gordon and Dr van Saarloos envisaged
lasers being produced and sold to these surgeons in the
expectation that the surgeons would in turn promote the
equipment at international seminars and conferences. Both
Mr Gordon and Dr van Saarloos gave evidence of the
conversations which occurred between them and I have
no reason not to accept their combined evidence. I note
the document at page 82 of exhibit 1 confirms the priority
to be given to incubator sites. I therefore find that the
objectives to which Mr Gordon’s energies were directed
were the priority of developing incubator sites and that
this was the priority given to him by the respondent’s
Managing Director.
Of particular significance is Dr van Saarloos’ evidence
that it had been proposed by others at the executive level
of the respondent that Mr Gordon should draw up and
develop a full sales and marketing plan (and see the Board
Minutes of 22 February 2000, exhibit 1, p.88). Dr van
Saarloos stated that Mr Gordon had expressed the concern
that he did not have the resources to do a full sales and
marketing plan without letting the other tasks slip and Dr
van Saarloos made it very clear to Mr Gordon that Mr
Gordon’s key task was to develop the incubator sites and
that a sales and marketing plan, according to Dr van
Saarloos, did not need to be done at that time (transcript
p.313). There is nothing to suggest that the Board was of
the view that Mr Gordon’s duties should be different from
those he was currently performing.
There may be room for legitimately differing views on
the best business strategy for a company such as the
respondent. The point is that the respondent cannot in
fairness summarily dismiss Mr Gordon for not having
prepared a sales and marketing plan when he had been
instructed not to do so.
Mr Gordon gave evidence of performing the duties which
were required of him. He was required by sub-clause
3.2(a) to liaise day to day with the General Manager, Mr
Gummer. In fact, as I refer to later, Mr Gordon kept in
close contact with Dr van Saarloos, the Managing
Director, and provided him with the details of the work
he had undertaken in this regard. Dr van Saarloos gave
evidence of frequent contact made with him by Mr
Gordon. The evidence of Dr van Saarloos is that in his
view, Mr Gordon was employed in part to attend
conferences to talk to the surgeons. His evidence is that
Mr Gordon has “an excellent way of talking to the
surgeons. He got their confidence early. He also, at these
conferences … arranged meetings with these key surgeons
so that we could develop the product, get information,
get feedback from them. His role was also not just in
being there, but helping plan the set-up. He was involved
in both design, the layout of the floor and that sort of
thing”. (transcript p.311).
Dr van Saarloos’ evidence is that he was perfectly satisfied
with the work being performed by Mr Gordon up to 10
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May 2000. He may not have received notes on a day-today basis, as the respondent highlights, however I accept
his evidence that Mr Gordon’s work was satisfactory.
I note that Dr van Saarloos was himself replaced by Mr
Roper on 12 May 2000 and that Dr van Saarloos,
apparently, ceased his employment with the respondent
at that time and is himself now claiming unfair dismissal
in proceedings in this Commission. However, I do not
find that fact to be a reason not to accept the evidence of
Dr van Saarloos on these particular issues. Mr Gordon
was cross-examined on the duties he states that he
performed and his evidence was not broken down and I
find similarly with the evidence of Dr van Saarloos. This
conclusion is significant for two reasons. First, Mr Gordon
was an employee subject to the direction of his employer.
Provided he carried out those directions in accordance
with his contract of employment, then he was doing the
very duties for which he was employed and it is difficult
for the respondent to fairly dismiss him for allegedly
failing to perform his duties.
Secondly, the respondent has an immediate difficulty with
its allegation that Mr Gordon “failed to perform” his duties
and “failed to perform” the obligations of an executive in
a manner reasonably expected by the respondent when
the Board itself failed to do what it was obliged to do by
sub-clause 4.2(a) Performance and Salary Review of Mr
Gordon’s contract of employment. The Board should itself
have agreed written objectives, ratified them and measured
them against Mr Gordon’s performance. This should have
been done within 6 months of Mr Gordon’s employment.
The Board recognized the importance of agreeing written
objectives in its meeting of 18 April (exhibit 1, p.401),
but that task was not done. Accordingly, it is difficult for
the respondent to argue that Mr Gordon failed to perform
his duties, or perform the obligations of an executive in a
manner reasonably expected by the respondent, in the
face of credible evidence that its Managing Director had
directed him in his duties, was perfectly satisfied with
his performance and the respondent itself did not require
Mr Gordon to do otherwise.
Mr Roper’s decision, on his own evidence, was made
against the immediate, and perhaps narrower, background
of the meeting he had had with Mr Gordon over the 2
days. Mr Roper became Managing Director 7 days prior
to him dismissing Mr Gordon. I note Mr Roper’s earlier
involvement from March 2001 as Production Manager
and his involvement in the “Roper report”. However Mr
Roper made the point, in cross-examination, that upon
becoming Managing Director he was of the view that Mr
Gordon worked for him and not the Board (transcript
p.585) and that he was not aware of the discussions that
Mr Gordon had had with the previous Managing Director,
Dr van Saarloos, over many months as to how Mr Gordon
should approach his job (transcript p.601). In particular,
Mr Roper was not aware that Dr van Saarloos had
instructed Mr Gordon that Mr Gordon’s priority was to
attend to “incubator sites”.
Mr Roper had not, as Managing Director, set either a
standard of performance for Mr Gordon to meet and given
Mr Gordon an opportunity to meet that standard, nor
agreed Duties of office with him under his contract of
employment. Given the directions to him from the
previous Managing Director, simple fairness to Mr
Gordon would warrant at least that action.
However, to the extent that Mr Roper’s decision was based
upon the reasons in the letter of dismissal, he reached the
conclusion that Mr Gordon “failed to perform” his duties,
and “failed to perform” the obligations of an executive in
a manner reasonably expected by the respondent on the
basis of the meetings with Mr Gordon. He did so
notwithstanding his acknowledgement that Mr Gordon
stated that with time Mr Gordon could put together more
detailed information and provide reports which might
satisfy Mr Roper. Mr Roper was not prepared to extend
any time to Mr Gordon. In Mr Roper’s view, the meetings
demonstrated that Mr Gordon did not have the necessary
attitude to allow him and Mr Roper to work together for
the benefit of the company, and thus he decided to dismiss
Mr Gordon with immediate effect.
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34 However, his evidence does not establish that Mr Gordon
committed some act of “serious misconduct” which may
detrimentally affect the respondent, including but not
limited to an act of dishonesty, fraud, wilful disobedience,
misconduct or breach of duty; nor that he wilfully,
persistently or materially breached the contract. It would
need to do so given not only the evidence of Dr van
Saarloos that Mr Gordon had been working in accordance
with the directions given to him, and to his perfect
satisfaction, but also Mr Roper’s own observation in
passing that Mr Gordon had “done substantial work”
(transcript p.612). Thus, even if it is questionable whether
Mr Gordon’s written answers, and his replies in the
meetings on 17 and 18 May, contained the depth and
detail necessary for Mr Roper to properly judge for
himself, the evidence is not so much that Mr Gordon had
not done to that point the duties required of him, it is that
it did not prove to Mr Roper’s satisfaction on that occasion
that he had done so. The onus on the respondent, in an
evidentiary sense, is not to show what Mr Roper believed.
It is to prove that Mr Gordon committed some act of
“serious misconduct” which may detrimentally affect the
respondent, including but not limited to an act of
dishonesty, fraud, wilful disobedience, misconduct or
breach of duty; or that he wilfully, persistently or
materially breached the contract.
35 In this regard it is most timely to note that the contract of
employment specifically provides for the situation that
Mr Roper refers to in the letter of dismissal. As set out
earlier, clause 11.3 provides that the respondent may not
terminate Mr Gordon until it has held prior discussions
with him and given him a reasonable opportunity to
respond to any allegations that he is unable to perform
the inherent requirements of his employment or has failed
to meet the performance requirements set. If after the
meetings Mr Roper was of the view that Mr Gordon had
“failed to perform” his duties, and “failed to perform”
the obligations of an executive in a manner reasonably
expected by the respondent, the terms of the contract do
not permit termination with immediate effect in those
circumstances. It provides that 30 days’ notice in writing
be given together with the payment of £50,000.00.
36 I find that the evidence of Mr Roper, with due respect to
him, has not established that Mr Gordon “failed to
perform” his duties, and “failed to perform” the
obligations of an executive in a manner reasonably
expected by the respondent. I reach this conclusion after
considering his oral evidence of the reasons for his
decision and the matters he himself took into
consideration. For example, although the evidence before
the Commission is that at its meeting on 11 May 2001
the respondent’s Board had expressed some dissatisfaction
with Mr Gordon’s employment, Mr Roper was unaware
of that, and it seems, expressly did not ask to be informed
of what had occurred at the Board meeting because he
had “a lot of things to see to” (transcript p.584). It follows
that the evidence of the Board’s dissatisfaction, such as it
is, was not known, and relied upon, by Mr Roper in his
decision to dismiss Mr Gordon summarily. I will return
later to the Board’s position but as it was not relied upon
by Mr Roper I have not taken it into account thus far in
reaching this finding.
Other matters which may justify dismissal
37 The respondent has referred to a number of other matters
in its submissions and evidence. It does so in support of
its argument that the respondent was justified in
dismissing Mr Gordon. In turning to consider them I
observe that none of them were considered by the
respondent at the time they occurred to warrant Mr
Gordon’s dismissal, or even warrant disciplinary action
and the respondent faces the task of showing that they
can be fairly relied on now to justify the dismissal which
occurred.
38 The respondent avers that Mr Gordon made a comment
to Mr Roper when the two first met prior to Mr Roper
becoming Managing Director. In that meeting between
the two of them, Mr Roper’s evidence is that Mr Gordon
threatened to “take the company down”.
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39 However, I am not satisfied on the evidence overall that
Mr Gordon did in fact make that comment. Mr Roper is
firm in his evidence that the comment was made. He was
not shaken in cross-examination. Mr Gordon flatly denies
making such a comment. He was not shaken in crossexamination. There were, apparently, only Mr Roper and
Mr Gordon present at that meeting. There were thus no
witnesses to the conversation and their evidence balances
each other. The surrounding circumstances then become
important in order for the Commission to resolve the
conflict in their evidence. Mr Roper stated that he was so
affected by Mr Gordon’s comment that he felt that he
had been doused “in a bucket of iced water” and as soon
as he left the meeting with Mr Gordon he reported the
comment to Dr van Saarloos. In the proceedings before
the Commission Dr van Saarloos denies that Mr Roper
made that comment to him. Dr van Saarloos was not even
cross-examined on his denial and I have no reason to
disbelieve it.
40 Further, Mr Roper states that he also contacted Mr Ben
Constable and relayed Mr Gordon’s comment to Mr
Constable with the words that “if this isn’t fixed, we are
screwed”. However, Mr Constable was not called to give
evidence. Mr Le Miere invites me to draw the conclusion
from the respondent’s failure to call Mr Constable that
Mr Constable’s evidence would not have assisted the
respondent’s case. I do draw that conclusion. As a
consequence, on the evidence, the Commission cannot
conclude that Mr Gordon made the comment as alleged.
41 The respondent also invites the Commission to reach the
conclusion that the issue raised by Mr Gordon regarding
whether the payment of his salary in the United Kingdom
was, or was not, made according to the contract of
employment illustrates the attitude that Mr Gordon was
more concerned about what the respondent could do for
him than what he could do for the respondent. Mr
Gordon’s preference to pay the lesser UK tax (by
comparison with the applicable Australian tax) and
therefore to have his salary paid in the United Kingdom
resulted in the provision in the contract of employment
to pay his salary accordingly. The evidence shows that
the eventual arrangement was not straightforward in its
implementation. I do not see that issue of itself necessarily
reflecting poorly on Mr Gordon. It is true that he wanted
it resolved to his satisfaction at the meeting of 18 May
which was arranged by the respondent to address its
concerns, but the letter written by Mr Roper on 18 May
does at least illustrate that there were issues which did
require addressing (exhibit 1, p.451).
42 Further, it is quite likely from Mr Gordon’s evidence that
he was of the view that the meeting had been arranged in
order to secure his dismissal and the significance of his
raising these issues at the commencement of the meeting
loses some force in that context. The issue of the method
of the payment of his salary had been ongoing and raised
by him in the past. Ultimately, the fact that Mr Gordon
raised the issue in detail on 18 May does not assist the
respondent to show that grounds existed for Mr Gordon’s
summary dismissal.
43 The respondent refers to Mr Gordon refusing to sign a
record of interview with the due diligence committee.
Although Mr Gordon was reluctant to sign due diligence
documents to assist in the floating of the respondent on
the stock exchange, he had requested some changes to
the document. Ultimately, he had concerns about
insurance cover for him in relation to the prospectus and
this had some validity. Similarly in relation to the budget
figures, there is in the evidence at least some justification
for Mr Gordon’s concerns whether some sales forecasts
were changed after Mr Gordon had left a particular
meeting and the numbers of units produced.
44 There is certainly evidence that Mr Gordon was reluctant
to deal with Mr Gummer. Nevertheless, although he
expressed a preference not to deal with Mr Gummer, the
issue was not seen by the respondent at the time as
justification for the dismissal of Mr Gordon perhaps
because of the evidence that Mr Gordon was not the only
person to have difficulty with Mr Gummer and that Mr
Gummer’s tenure with the respondent was itself brought
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to an end. Even if, by virtue of the contract of employment,
Mr Gordon was obliged to deal with Mr Gummer, I would
be cautious in those circumstances in finding that it would
be fair to dismiss Mr Gordon because of his stated
preference not to deal with Mr Gummer when the other
evidence is that Mr Gordon was still performing the duties
required of him.
There is evidence before the Commission that at its
meeting on 11 May 2001, the respondent’s Board
expressed some dissatisfaction with Mr Gordon’s
employment. The minutes in their final form record “SM
[the Chairman] and the other non-executive directors
commented on thier (sic) collective dissatisfaction with
the performance of [Simon Gordon]” (exhibit 1. p.407E).
The draft of the minutes of the same meeting (exhibit 1.
p.407) records it with a different emphasis. It records:
“SM commented on the Board’s collective dissatisfaction
with the performance of SG, noting that with the
Company’s change of focus from Europe to the US he
could see no reason to retain SG’s services”. I will return
to the issue of the difference in the wording subsequently.
On the evidence of Dr van Saarloos (transcript p.323) no
details of that dissatisfaction were given at the meeting
of 11 May. Mr Martin notes that there was a concern
about poor performance on the part of Mr Gordon
(transcript p.504), but he gave no further detail. No other
evidence of what was meant by the Chairman was given
and the Chairman was not called to give evidence. I accept,
therefore, that the comment recorded in the minutes was
made, although whatever caused that comment to be made
evidently was not sufficient for the Board to warrant Mr
Gordon’s immediate dismissal.
On balance, the mere comment that the Chairman and
the other non-executive directors had a collective
dissatisfaction with the performance of Mr Gordon does
not establish that the summary dismissal of Mr Gordon
is otherwise justified. The Board did not think its
dissatisfaction was sufficient to dismiss him for that reason
and the contract of employment provided for issues of
performance to be addressed in a way that provided an
alternative to dismissal.
Indeed, on the evidence of the draft of the minutes of that
meeting, the Board decided to concentrate the
respondent’s sales in the United States’ market and
decided to make the position held by Mr Gordon
redundant. Dr van Saarloos’ evidence is that the Board
decided to ask him and another to draft a letter to
commence redundancy procedures (transcript p.343).
There is a singular lack of explanation from the respondent
why the draft minutes of that meeting were changed to
delete reference to that decision. That change to the draft
minutes, and the evidence of Mr Martin that the letter to
Mr Gordon of 11 May was to establish whether there
was poor performance, is entirely consistent with the
submission made on Mr Gordon’s behalf that instead of
implementing the decision, which may entitle Mr Gordon
to a redundancy payment of £50,000.00 if he resigned
(exhibit 1, p.7), Mr Roper and Mr Martin, went through
a “charade” of requiring Mr Gordon to go through a
process involving finding fault with Mr Gordon’s
performance. I do not need to take the issue further. The
submission was made, however, and has not been ignored
by the Commission.
The respondent submits that Mr Gordon was required to
act professionally at all material times and in all
circumstances. It points to the evidence of an altercation
between him and Mr Gummer at an executive meeting
which, apparently, caused a Board member to observe
that Mr Gordon was not particularly professional in being
involved in the argument, and that they did not think he
was suitable to be the director of sales and marketing for
the company (transcript p.291). The Board member was
not called and the weight to be attached to the statement
reportedly said does not appear to be large. That event
occurred in March, or perhaps April, and there is no
evidence that it was taken by the respondent itself any
further. I propose to do similarly.
There is evidence that at least by April 2000, Mr Gordon
himself believed the relationship between him and the
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respondent was strained. His letter to the respondent’s
chairman of 10 May 2000 (exhibit 1, p.404) complains
that he had received no response to an earlier document
of 10 April. He states his belief that Mr Gummer “has
continued the aggressive behaviour directed at me”. He
believed that he had been treated with suspicion,
aggression and contempt by Mr Gummer. He believed
the respondent had made it “impossible for him to carry
out the duties of Sales and Marketing Director”. He stated
that he remained “ready, willing and able” to fulfill the
obligations of his position, stated also that if the
respondent failed to address the issues he raised, including
issues of his salary and option entitlement, within 7 days
he would seek “further legal advice”.
51 By any measure, the working relationship between Mr
Gordon and the respondent was near to its end. That
finding is a factor to be taken into account by the
Commission when it considers all of the circumstances.
I find that the evidence that Mr Gordon was at least to
that time nevertheless performing the duties which the
respondent, through Dr van Saarloos, had instructed,
together with the evidence that at around the meeting of
the Board of 11 May Dr van Saarloos was of the opinion
that conflicts caused by Mr Gummer were affecting “the
whole company’s performance” (transcript p. 325) means
that these acts on the part of Mr Gordon are less serious
than they otherwise might have appeared to be.
Whether the dismissal was in breach of the contract of
employment
52 After considering all of these other matters, together with
my earlier finding that the evidence of Mr Roper did not
established that Mr Gordon “failed to perform” his duties,
and “failed to perform” the obligations of an executive in
a manner reasonably expected by the respondent, it is
quite apparent that the respondent has not established that
Mr Gordon committed some act of “serious misconduct”
which may detrimentally affect the respondent, including
but not limited to an act of dishonesty, fraud, willful
disobedience, misconduct or breach of duty; nor, to the
extent that it is relied upon, that he willfully, persistently
or materially breached the contract. It has not discharged
the onus upon it to do so. This conclusion leads inevitably
to the further conclusion that the dismissal of Mr Gordon
which occurred was wrongful: it was in breach of his
contract of employment.
53 It necessarily follows that the evidence also does not
establish conduct on the part of Mr Gordon that would
justify his dismissal at common law. Conduct warranting
summary termination at common law is also encompassed
within the words “serious misconduct”: Laws v London
Chronicle [1959] 2 All ER 285 at 287 and 289; see also
North v Television Corporation Ltd (1976) 11 ALR 599
at 609 per Smithers and Evatt JJ. Misconduct involves
some kind of impropriety. The fact that an employer finds
that a person is unsatisfactory for the work he or she is to
perform does not necessarily mean that the employee is
guilty of misconduct (Silver Chain Nursing Association
Inc v Federated Miscellaneous Workers’ Union of
Australia (1994) 74 WAIG 2061 per Rowland J at 2063).
Whether the dismissal was harsh, oppressive or unfair
54 It is important to state that Mr Gordon has elected to
challenge his dismissal on the grounds that it is harsh,
oppressive or unfair. He has not, as he might have done,
elected to claim wrongful dismissal in a civil court and
seek damages for breach of his contract of employment.
Much was sought to be made of the issue of whether Mr
Gordon’s dismissal was permitted by the contract of
employment. However, that issue is not determinative of
the claim before the Commission. A dismissal that is
wrongful, that is, a dismissal that was not permitted by
the contract of employment, is not for that reason unfair:
R v. Industrial Court of South Australia; Ex parte General
Motors-Holdens (1975) 10 SASR 582 per Bray CJ at 586;
see too Byrne v. Australian Airlines Ltd (1995) 185 CLR
410 per McHugh and Gummow JJ at 466.
55 The criterion in this jurisdiction is not lawful or wrongful
dismissal, but harsh, oppressive or unfair dismissal. The
Commission is to decide whether the respondent exercised
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its right to dismiss Mr Gordon so harshly or oppressively
towards him as to amount to an abuse of that right:
Undercliffe Nursing Home (1985) 65 WAIG 385; and in
so doing, the Commission is to have regard to all of the
circumstances. While a wrongful dismissal is not for that
reason necessarily also an unfair dismissal, as a Full Bench
of this Commission observed in relation to other
circumstances, it is unlikely that dismissal will be other
than unfair where the Commission has concluded that an
employer has wrongly exercised its power to dismiss an
employee summarily (Robe River Iron Associates v.
ADSTE (1987) 67 WAIG 1104 at 1106, the subsequent
appeal being decided on other grounds: (1988) 68 WAIG
11).
56 I attach particular significance to the conclusion that Mr
Gordon’s dismissal was wrongful because of the earlier
evidence that the terms of the contract were the subject
of particular attention to its terms and the subject of legal
advice by both parties. For the respondent to then dismiss
Mr Gordon only 8 months later in breach of it is a matter
of substance.
57 For example, if Mr Roper believed that Mr Gordon had
“failed to perform [his] duties as set out in Chapter 3 of
[his] contract of employment”, that same contract of
employment provides for termination upon notice. It also
makes provision for the possibility that the failure to
perform may have been remediable, in which case there
is provision for formal notice to Mr Gordon and an
opportunity provided to him to remedy the position. While
Mr Roper may be of the opinion that his understanding
of Mr Gordon’s status as a senior executive meant that
such a procedure was not appropriate, the respondent had,
with particular attention to detail and with legal
consideration of its terms, entered into a contract of
employment with Mr Gordon in terms that provided
specifically for that procedure.
58 The fact that Mr Roper only very briefly considered the
alternatives presented by the very contract of employment
which the respondent had agreed with him when it
employed him is significant in considering the fairness
of the dismissal which occurred.
59 I find that it was unfair to summarily dismiss Mr Gordon
for not developing a full sales and marketing plan when
he had been directed not to do so. It was unfair to dismiss
Mr Gordon summarily when his contract of employment
provided particularly for the situation where the
respondent believed Mr Gordon was unable to perform
the inherent requirements of the job, or failed to meet
performance requirements. I find that the other matters
referred to by the respondent, to the extent that they have
been established on the evidence, do not warrant Mr
Gordon’s summary dismissal. Even if Mr Gordon’s
conduct, as I have referred to it earlier in these reasons,
indicates that the employment relationship was nearing
its end, on the evidence before the Commission Mr
Gordon’s conduct did not warrant immediate dismissal.
That was the dismissal which occurred and I find that the
dismissal of Mr Gordon was an unfair exercise of the
respondent’s right to dismiss.
The relief to be ordered
60 Having found that Mr Gordon’s dismissal was unfair, I
turn to consider the relief to be ordered by the
Commission. Reinstatement, the primary remedy of the
Commission, is neither sought by Mr Gordon, nor desired
by the respondent. I find that it is impracticable.
61 The Commission is to award compensation for the loss
or injury caused by the dismissal. It is necessary to
establish Mr Gordon’s loss. He has lost the income he
would otherwise have received had he not been dismissed.
Although Mr Gordon’s contract of employment was for
one year, and he had a little less than four months of that
contract remaining, it is by no means clear that his
employment would have continued for that remaining
period. His loss of income is for as long as his employment
would otherwise have continued.
62 The evidence overall suggests that Mr Gordon is unlikely
to have remained in employment for a great deal of time
after his dismissal, if at all. I have already commented on
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Mr Gordon’s own view that the relations between him
and the respondent from at least 10 April were strained.
Although he states that his conduct demonstrates an
attempt to make the relationship work, he makes it clear
that he did not believe that the respondent was taking the
issues he raised seriously enough. He viewed the letter
of 11 May from the respondent to him, setting out the
eight questions in preparation for the meeting on 17 May,
to be a demonstration of the company trying to extract as
much information from him prior to “getting rid” of him.
He spoke to solicitors and caused them to send a letter to
the respondent dated 15 May. The fact that Mr Gordon
engaged solicitors, and indeed attended at the meeting
on the 17 May with the intention of having his solicitor
present at his meeting with the respondent, is an indication
of the deterioration of the working relationship between
him and the respondent.
Mr Gordon’s perception of the relationship is matched
certainly by the evidence of Mr Roper. The evidence of
Mr Roper that he believed, particularly at the end of the
meeting on 18 May, that Mr Gordon was seeking to take
a small Australian company for as many dollars as
possible leads me to no other conclusion but that, as at
18 May, Mr Roper considered the working relationship
between the parties was such that it was unlikely to
continue for a great length of time.
It is more likely than not that even if the dismissal of 19
May had not occurred, the respondent would have
terminated Mr Gordon shortly thereafter. Mr Roper had
certainly concluded that Mr Gordon and the respondent
could not proceed forward together and both succeed
(transcript p.605). This conclusion means that the
respondent would be obliged to terminate Mr Gordon in
accordance with the terms of his contract of employment.
Unless Mr Gordon committed an act which may have
detrimentally affected the respondent (11.2(a)), or
willfully, persistently or materially breached the
agreement and did not remedy the breach after receipt of
notice in writing to do so, (11.2(b)), committed any act
of bankruptcy (11.2(c)) or became of unsound mind
(11.2(d)), then the respondent would be obliged to
terminate Mr Gordon with notice of thirty days’ duration
and payment of £50,000.
I find on the balance of probabilities that it is unlikely
that Mr Gordon would have conducted himself in a
manner which brings sub-clause 11.2 into play. There is
some evidence that Mr Gordon had earlier considered
resigning (transcript p.273/4) but this issue was not
pursued in the evidence. There is therefore no evidence
that Mr Gordon would have resigned of his own volition
within the near future. Certainly he was not prepared to
resign on 19 May at Mr Roper’s suggestion that he do so.
On the evidence before the Commission I find it more
likely that the respondent would have been obliged to
give Mr Gordon the notice, together with the payment,
required pursuant to the contract of employment.
I pause to note that in the event that Mr Gordon had been
made redundant, the operation of clause 11.8 of the
contract essentially provides for a similar payment
although without the period of notice.
I therefore conclude that even if Mr Gordon’s employment
had not continued for much beyond the period after 19
May when he was, as I have found, wrongfully and
unfairly dismissed, he would have been dismissed in
accordance with his contract of employment and his loss,
therefore, is to be assessed as the opportunity to work for
a further 30 days and the payment to be made to him
under the contract of employment, that is, £50,000.
Mr Gordon also had an entitlement to options which
would be included in an assessment of his loss. However,
the point is made by Mr Le Miere that as Mr Gordon’s
salary was £93,000 per annum, the payment of £50,000
alone exceeds the six month limitation on the
Commission’s power to order compensation and there is
little practical point in including consideration of them
because of the limitation imposed by the legislation.
Mr Gordon was under a duty to take steps to mitigate his
loss. On the evidence, Mr Gordon has not worked since
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the dismissal. He points to the restraint clause in the
contract of employment which prevents him from being
directly or indirectly engaged, concerned or interested in
any capacity in any business which is wholly or partly in
competition with any business carried on by the
respondent for a period of six months after termination.
Neither is he able to provide technical, scientific,
marketing, commercial or professional advice to any
business that is wholly or partly in competition with any
business carried on by the respondent for that period of
time. As I understand his evidence he has not worked
since his dismissal for that reason.
I note that Mr Gordon was not cross-examined on this
issue and it is not an issue of itself pursued by the
respondent. It is the respondent which bears the onus of
proving that Mr Gordon had failed to mitigate his loss:
Growers Market Butchers v Backman (1999) 79 WAIG
1313 at 1316). The respondent has not suggested that
there was any other employment which Mr Gordon should
have sought, or taken. The respondent has not shown,
nor did it attempt to show, that Mr Gordon failed to
mitigate his loss.
On the evidence, therefore Mr Gordon’s loss is the salary
he would have earned for one further month, plus the
sum of £50,000.00.
The compensation to be ordered by the Commission is
compensation for that loss. The aim and, indeed, the
requirement of an award of compensation, by its very
nature, is to put an unfairly dismissed person who has
not been reinstated in the same situation as he would have
been if he had not been unfairly dismissed. To do
otherwise will be to act contrary to equity, good
conscience and the substantial merits of the case:
Bogunovich v Bayside Western Australia Pty Ltd (1998)
79 WAIG 8. I propose to order the respondent to pay Mr
Gordon compensation for that loss, to the extent permitted
by the legislation: s.23A(4).
The form of the Commission’s order has not been the
subject of detailed submissions. I will hear the parties
further on the issue but no submission has been made
whether or not the Commission has the power to issue an
order of compensation in a currency other than Australian
currency. To the extent necessary, this is a matter which
may be addressed at the Speaking to the Minutes.
A Minute of an Order now issues.
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_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application alleging unfair dismissal
granted.
Mr R. Le Miere QC and with him Mr B.
Di Girolami (of counsel) on behalf of the
applicant.
Mr P. Clifford and with him Mr T.
Retallack (both of counsel) on behalf of
the respondent.

_______________________________________________________________________________

1

Supplementary Reasons for Decision.
At the speaking to the minutes the parties addressed the
Commission on the currency in which the order of

9
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compensation is to be made. It is common ground between
the parties that the Commission has the power to give an
order expressed in a foreign currency if the circumstances
so warrant. I agree with the joint position of the parties.
The Act is silent regarding the meaning of the word
“compensation” and there is common sense in the
proposition that “it is for the courts, or for arbitrators, to
work out a solution in each case which is best adapted to
giving an injured plaintiff that amount in damages which
will most fairly compensate him or her for the wrong
suffered: Miliangos v George Frank Textiles Ltd [1975]
3 All ER 801 at 813 and see generally Seaman Civil
Procedure at [43.0.5]. I accept therefore that the
Commission has the power to give an order expressed in
a foreign currency if the circumstances so warrant.
As to whether this should occur in a given case, there is
also force in the observation of Kirby P (as he then was)
that, formally, a judgment of an Australian court will
usually be expressed in local currency: Brown Boveri
(Aust) v Baltic Shipping (1989) 15 NSWLR 448 at 463.
The local currency of Australia is the Australian dollar.
However, the court’s duty is to express a judgment in the
currency which best expresses the loss of the party which
has sued (ibid. at p. 464) and I see no reason in logic why
that is not applicable to this jurisdiction.
Mr Gordon has brought his claim in this Commission
which exercises a jurisdiction over industrial matters
which, generally speaking, occur within this State. His
dismissal occurred in this State. His contract of
employment provides that it is governed by the laws of
this State. He asks, however, that the order of
compensation be expressed in pounds sterling, not in the
currency of the country where he has brought his
application. The respondent does not strongly oppose the
making of an order expressed in pounds sterling.
It appears to me that there is some force to his request. If
the purpose of compensation is to put an unfairly
dismissed person who has not been reinstated in the same
situation as he would have been if he had not been unfairly
dismissed, at least to the limit permitted by the Act, then
it is relevant for the Commission to consider the form of
the order to issue with that purpose in mind.
As stated in paragraph 71 of the Reasons for Decision,
Mr Gordon’s loss is the salary he would have earned for
one further month, plus the sum of £50,000.00. That is,
his loss is a loss in pounds sterling.
I conclude that in these circumstances for the
compensation to fit the purpose for which it is designed
the order to issue should be expressed in pounds sterling.
The combined sum of thirty days’ salary and £50,000
exceeds six months’ remuneration. The limit on the
Commission’s jurisdiction is six months’ remuneration
and that is a sum of £46,500. To award a sum of money
to Mr Gordon of less than that sum would not be to order
compensation to Mr Gordon to the full extent of his loss,
subject to the limit of the Commission’s jurisdiction.
Accordingly, the order to issue is that the respondent pay
Mr Gordon the sum of £46,500.
The respondent will have seven days to comply with the
Order. There will also be a liberty to apply, exercisable
within the seven day period, in the event that there is an
issue that arises regarding the implementation of the
Order.
Finally, I repeat the comments I made during the Speaking
to the Minutes that whether or not Mr Gordon has taken
civil action for wrongful dismissal in the Supreme Court
of Western Australia is not a matter that has an impact
upon the amount of compensation to be ordered by this
Commission.
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2001 WAIRC 03015
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
SIMON DOIG GORDON, APPLICANT
v.
Q-VIS LIMITED, RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
WEDNESDAY, 13 JUNE 2001
FILE NO
APPLICATION 885 OF 2000
CITATION NO. 2001 WAIRC 03015
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application alleging unfair dismissal
granted.
Mr R. Le Miere, QC and with him Mr B.
Di Girolami (of counsel) on behalf of the
applicant.
Mr P. Clifford and with him Mr T.
Retallack (both of counsel) on behalf of
the respondent.

_______________________________________________________________________________

Order.
HAVING HEARD Mr R. Le Miere QC and with him Mr B.
Di Girolami (of counsel) on behalf of the applicant and Mr P.
Clifford and with him Mr T. Retallack (both of counsel) on
behalf of the respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby:
A. DECLARES THAT—
(1) The dismissal of Simon Doig Gordon by QVis Ltd was unfair; and
(2) Reinstatement is impracticable.
B. ORDERS THAT—
(1) Q-Vis Ltd pay Simon Doig Gordon the sum
of £46,500.00 within 7 days of the date of this
Order by way of compensation for the loss
caused by the dismissal; and
(2) Liberty is reserved to either party for 7 days
from the date of this Order to apply to vary
this Order in the event that an issue arises regarding its implementation.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.

2001 WAIRC 03232
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
LEE JOHN GOVAN, APPLICANT
v.
ROCHE EXCAVATING PTY LTD,
RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
MONDAY, 9 JULY 2001
FILE NO/S
APPLICATION 644 OF 2001
CITATION NO. 2001 WAIRC 03232
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application dismissed for want of
jurisdiction
Mr L J Govan on his own behalf
Mr T Crossley as agent

_______________________________________________________________________________
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Reasons for Decision—Preliminary hearing on jurisdiction
(Given extemporaneously and subsequently edited by the
Commissioner)
1 This is an application made pursuant to section 29(1)(b)(i)
& (ii) of the Industrial Relations Act, 1979 (the Act) by
Mr Lee Govan, the applicant, alleging he was unfairly
dismissed by Roche Excavating Pty Ltd, the respondent
and is owed monies by way of outstanding contractual
entitlements.
2 The matter was listed for conference pursuant to s.32 of
the Act on 28 May 2000 at which time settlement was
not reached. The matter was referred for hearing and listed
for preliminary hearing on the jurisdiction of the
Commission on 9 July 2001.
3 The parties were duly advised by letter dated 13 June
2001 that the jurisdictional matters to be heard were
whether the application had been made out of time and
whether the contractual benefits claimed were pursuant
to an Award.
4 At hearing both the applicant and the respondent
submitted that the applicant’s employment was covered
by the Earthmoving and Construction Award No 10 of
1963. The application also specifies this award. The
respondent submitted that pursuant to section 83 of the
Act the monies claimed by way of denied contractual
benefits are a matter for the Industrial Magistrate as they
arise from an award benefit. The respondent submitted
that the superannuation monies claimed are subject of
the Superannuation Guarantee Legislation and likewise
not within the Commission’s jurisdiction. The contract
of employment was a verbal contract. I find that the
benefits claimed are award benefits, and not within the
jurisdiction of the Commission.
5 The application was filed in the Registry on 9 April 2001.
Although the application states that the date of termination
of employment was 14 March 2001, the applicant
submitted at hearing that the last day of employment was
in fact 8 March 2001. The respondent agrees that this
was Mr Govan’s last day of employment. This means the
application was filed outside the 28 days required for
filing. That being the case and the application being
lodged on 9 April 2001 I find the application has been
lodged out of time. In EJ Richardson v Cecil Bros Pty
Ltd 74 WAIG 1017 @ 1018, the Senior Commissioner
said—
“There is a difference between a time limit which
conditions the exercise of jurisdiction and the time
limit which governs its exercise (see: General Motors Holden’s Ltd v Di Fazio (1979) 141 CLR 659).
It is apparent from section 29(2) that the time limit
stipulated therein is an integral part of and conditions the right of a former employee to refer an
application to the Commission alleging harsh, oppressive or unfair dismissal from employment. In
those circumstances, there is much to be said for the
view that the power to extend time has no application in this case since on its proper construction
section 29(2) does not merely attach a time limit for
instituting the proceedings, but imposes a time limit
“which is an essential condition of the right itself
and unless the condition is satisfied there is no
right”.”
I agree with this reasoning and I am of the opinion that
the Commission is without jurisdiction to hear this
application further and would dismiss the application and
order as such.
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2001 WAIRC 03222
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
LEE JOHN GOVAN, APPLICANT
v.
ROCHE EXCAVATING PTY LTD,
RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
TUESDAY, 10 JULY 2001
FILE NO
APPLICATION 644 OF 2001
CITATION NO. 2001 WAIRC 03222
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_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application dismissed for want of
jurisdiction

4

Mr L J Govan on his own behalf
Mr T Crossley as agent

_______________________________________________________________________________

Order.
HAVING heard Mr L J Govan on his own behalf and Mr T
Crossley on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed for
want of jurisdiction.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.

2001 WAIRC 03166
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CLAIRE PAULINE HOUAREAU,
APPLICANT
v.
PATSON ENTERPRISES PTY LTD T/
A TINY TURTLE CHILDCARE
CENTRE, RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
TUESDAY, 29 MAY 2001
FILE NO
APPLICATION 312 OF 2001
CITATION NO. 2001 WAIRC 03166
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_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Finding that the applicant was dismissed
unfairly; No award of compensation
Ms Houareau
Mr Dornford and Mrs Dornford

_______________________________________________________________________________

Reasons for Decision.
(Given extemporaneously and subsequently edited by the
Commissioner)
1 The applicant, Ms Houareau, claimed that she was harshly,
oppressively or unfairly dismissed by Mrs Dornford and
her husband, the proprietors of the Tiny Turtle Childcare
Centre on 25 January 2001. She sought compensation
and payment for her annual leave, one week’s notice and
payment for the day worked on 25 January 2001. She
was dismissed for gross misconduct [see Exhibit CPH 1]
in that it was alleged by a parent that Ms Houareau used
physical force on that parent’s seven month old child.
2 The matter was listed for a conciliation conference
pursuant to section 32 of the Industrial Relations Act 1979
(“the Act”) on 24 April 2001. The respondent did not
attend and the matter was referred to hearing and heard
on 29 May 2001. Both parties represented themselves at
hearing.
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I have no difficulty with accepting the evidence given by
both parties. Both Ms Houareau and Mrs Dornford gave
honest and straightforward accounts of what they
considered happened. The issue that I have to determine
is whether there has been an unfair dismissal or not. It is
trite to say that an employer can dismiss an employee.
The Commission has no right to interfere in that unless
the dismissal was carried out in a manner which is either
harsh, unfair or oppressive. In this particular case I would
find that the dismissal was both harsh and unfair. For a
dismissal due to gross misconduct, which is what this
dismissal was allegedly for, the onus is on an employer
to at least make proper investigation as to whether the
serious act that is alleged to have happened, and is so
serious as to warrant summary dismissal, did actually
happen.
Mrs Dornford’s evidence is that she got a telephone call
on 24 January 2001, whilst at her home, from Jolene
Atwater, an employee, asking her to give a parent a call.
The parent was very concerned and wanted to talk to
management. The parent had, from the car park, heard
Ms Houareau talking very harshly to someone and when
the parent entered the centre she said she saw Ms
Houareau pulling her baby’s leg from the cushion. The
parent had previously been concerned about Ms Houareau
for not changing her baby’s nappies. The parent did not
like Ms Houareau’s attitude.
On Mrs Dornford’s evidence the child was at arm’s length
from Ms Houareau and Ms Houareau was sitting down
at the time. The motion indicated was that Ms Houareau
pulled the baby to her. Mrs Dornford said that she spoke
to Tracey, her centre manager, and told her what the parent
had said. Tracey checked with the Industrial Relations
Department about their rights. Mrs Dornford said they
decided it was gross misconduct and she instructed Tracey
and Jolene to meet with Ms Houareau the next day and
dismiss her. Mrs Dornford had decided on 24 January
2001 that Ms Houareau was to be dismissed the next day
for gross misconduct.
Ms Houareau’s evidence is that on 25 January 2001 she
walked into the meeting with Tracey and Jolene thinking
that it was because she had spoken to the child harshly,
and she apologised for those actions. She was then told
that it was more serious than that and that she was accused
of hurting the baby and pulling her across the room. She
was then dismissed and given the letter which is [Exhibit
CPH 1].
None of what actually happened amounts to a proper
investigation, or an investigation at all, as to whether the
employee, Ms Houareau, actually used physical force on
the child. Ms Houareau admitted that she raised her voice
to the child but denied pulling the child across the room.
An employer needs to take reasonable steps to ascertain
for themselves, by some means of investigation, or in
this instance by at least putting the accusation to Ms
Houareau, with an open mind, and actually seeking an
answer. This did not occur at even a basic level before a
decision was taken to dismiss Ms Houareau.
Mrs Dornford gave evidence of another incident
concerning a burn on a child’s neck. In that particular
instance she obviously investigated, found out what had
happened, and the circumstances surrounding the burn
mark. In this particular case Mrs Dornford did not
investigate, she simply accepted the report of the parent
over the telephone. A parent who had concerns about Ms
Houareau. Yet Ms Houareau was dismissed for gross
misconduct.
Ms Houareau was not afforded a fair go (Undercliffe
Nursing Home -v- Federated Miscellaneous Workers’
Union of Australia, Hospital, Service and Miscellaneous,
WA Branch 65 WAIG 385). Part of being given a fair go
in these circumstances would have been to investigate or
to give Ms Houareau an opportunity to answer the
complaint. On that basis, I find that this is a dismissal
which is harsh and unfair. I would add that the notice of
answer and counterproposal refers to “The parent told
Management that she had witnessed Miss Houareau
pulling her baby daughter across the floor by her legs,
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and yelling at her daughter quite loudly, of which she
could hear from outside the building.” This was what Ms
Houareau was accused of at the meeting. Yet the evidence
of the respondent at hearing is that Ms Houareau was
sitting, the child was at arms length from her, and she
pulled the child to her. The impressions gained are quite
different. Ms Houareau also says, which I accept, that
she was left to supervise children for the rest of the day
after being dismissed for gross misconduct at about
12.30pm for abuse of a child. This speaks against the
seriousness with which her alleged actions were treated.
Ms Houareau gave evidence that she did not seriously
seek employment following her dismissal. She decided
to change careers, did a brief stint of telemarketing, and
on 5 February 2001 returned to study. She had had enough
of the childcare industry, and wanted to take a different
course. Suffice to say that, having made a finding of unfair
dismissal, it is my task then to determine whether the
applicant can, in fact, be reinstated to the job. Ms
Houareau does not seek that and is strongly of the view
that she does not want to work in childcare. Hence I find
that it is not practicable to reinstate the applicant.
Having made that finding, my task is then to decide
whether the applicant has suffered any loss, has sought
to mitigate her loss and whether she should be
compensated for that loss. Ms Houareau’s own evidence
leads me to conclude that she has not sought to mitigate
her loss. She gained temporary employment and chose
to change careers and return to study almost immediately.
No claim for injury was made and no evidence was led to
support a claim for injury. In those circumstances I
consider that no award of compensation should be made.
The applicant has claimed several payments for unpaid
wages (for Australia Day), annual leave and notice which
would seem to be payments pursuant to an award and
hence a matter for the Industrial Magistrate. It is
unchallenged that these have not been paid. Neither the
applicant nor the respondent was sure about whether an
award applied to the applicant’s employment. However,
the respondent believed that they were covered by a
private childcare award. I find that the employment is
award covered, and the award which applies is the
Children’s Services (Private) Award No. A10 of 1990.
The denied contractual benefits claimed are a matter for
the Industrial Magistrate and, although it is not for me, I
consider that the applicant has a valid claim in that
jurisdiction.
In respect of annual leave, the applicant’s evidence
unchallenged was that she was employed from August
2000 to 25 January 2001 as a full time worker. That would
give an accrual of 5 months service for the purpose of
calculating annual leave, ie 5/12 of 20 days. Ms Houareau
did not take any annual leave during that period; this is
uncontested.
Given my findings, I would encourage the respondent to
make the payments for notice, Australia Day and annual
leave as per Ms Houareau’s award entitlements. Finally,
given my findings I would make no award of
compensation.

2001 WAIRC 03167
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CLAIRE PAULINE HOUAREAU,
APPLICANT
v.
PATSON ENTERPRISES PTY LTD T/
A TINY TURTLE CHILDCARE
CENTRE, RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
MONDAY, 2 JULY 2001
FILE NO
APPLICATION 312 OF 2001
CITATION NO. 2001 WAIRC 03167
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

81 W.A.I.G.

Finding that the applicant was dismissed
unfairly; No award of compensation
Ms C Houareau
Mr Dornford, Mrs Dornford

_______________________________________________________________________________

Order.
HAVING heard Ms C Houareau on her own behalf and Mr
and Mrs Dornford on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby—
(1) DECLARES that the applicant was harshly and unfairly dismissed;
(2) DECLARES that reinstatement is not practicable;
(3) MAKES no order for compensation.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.

2001 WAIRC 03039
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
JEAN
MATILDA
KIRKHAM,
APPLICANT
v.
KATRINA
ALEXANDER,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
FRIDAY, 15 JUNE 2001
FILE NO
APPLICATION 1366 OF 2000
CITATION NO.
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application alleging unfair dismissal
granted and denied contractual benefits
granted in part.
Ms Y. Henderson (of counsel)
Mr T. Crossley (as agent)

_______________________________________________________________________________
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Reasons for Decision.
Ms Kirkham claims that she was unfairly dismissed by
Dr Alexander at a meeting between them on 8 August.
Only the two of them were present at that meeting and
therefore much turns upon their evidence. The respondent
in this matter is a medical practitioner who runs a medical
practice. Ms Kirkham commenced employment with Dr
Alexander in June 1995 as a receptionist, then in 1996
became the bookkeeper and practice manager.
Ms Kirkham’s duties as practice manager included
administration, bookkeeping including wages,
purchasing, compiling financial reports, preparing
doctors’ salaries, petty cash, ECG and lung function
testing, preparation of the practice for accreditation,
reception and general running of the practice. She was
also involved in the training and management of staff,
the typing up of reports, ordering supplies for the surgery
and all bookkeeping duties.
In February 2000 Ms Kirkham had a motor vehicle
accident as a direct result of which Ms Kirkham was off
work for one week. Prior to the accident Ms Kirkham
had worked an average of 32 hours per week as a fulltime employee, and on some weeks she worked up to 40
hours per week. Following the accident, Ms Kirkham was
off work for one week and returned to work on 15 hours
per week three half days per week. She performed only
bookkeeping duties. Although this constituted a reduction
in her workload, Ms Kirkham states that she agreed with
the reduction because she was unable to cope with a full
week’s work.
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At the end of April 2000 the respondent decided to employ
a bookkeeper. Ms Kirkham states that her agreement with
this decision was a reluctant agreement because she had
enjoyed doing bookkeeping work. At this time, and at
the initiative of Dr Alexander, a consultant who had
previously assisted Dr Alexander in setting up the practice,
Csallie Drake-Brockman, attended the practice and met
with Ms Kirkham and all of the other staff individually.
Ms Drake-Brockman had been involved in employing Ms
Kirkham as a receptionist in 1995 and was shocked to
see how unwell Ms Kirkham was looking. Ms DrakeBrockman’s evidence is that Ms Kirkham told her that
she really did want another bookkeeper employed to take
over the accounts workload. Ms Drake-Brockman was
also involved in discussions with the other staff about
sharing out Ms Kirkham’s duties between them. Ms
Drake-Brockman concluded that if a bookkeeper took
over those duties and Ms Kirkham’s other duties were
shared out with the other staff members for a temporary
period of time, releasing her to take sick leave and recover,
then she would be able to come back and carry out her
normal range of duties, minus the bookkeeping, at a
suitable period further down the track.
As a result of her meeting with Ms Drake-Brockman, Ms
Kirkham understood that she would remain as office
manager, would look after the treatment room and would
also perform some backup work at the front desk. At Ms
Drake-Brockman’s suggestion, Ms Kirkham then took
leave commencing on 11 May 2000. Ms Kirkham was to
remain on leave until 6 June 2000. However, she remained
off work after that date. During this time she not only
saw her regular medical practitioner, but also saw a clinical
psychologist Dr Power. On 13 June 2000, Ms Kirkham
and Dr Alexander met and discussed Ms Kirkham
returning to work. Ms Kirkham described Dr Alexander’s
attitude towards her as “friendly” and agreed with the
suggestion that Dr Alexander gave the impression that
she was trying to help Ms Kirkham come back to work.
Dr Alexander suggested to Ms Kirkham that she could
perform a number of duties to do with work in the
treatment room. Dr Alexander had created these duties to
be worked over 4 hours one afternoon per week. These
duties did not include any bookkeeping or practice
management duties, but did include some reception duties.
In Dr Alexander’s view, this would enable Ms Kirkham
to work without stress and to leave if she became
distressed.
Ms Kirkham’s evidence is that she was upset at these
suggested duties, which included having to take
responsibility for checking everything in doctors’ bags,
the sample drugs and checking the expiry dates of all
drugs. She discussed her distress with her own medical
practitioner and with her psychologist. Her psychologist
suggested that she wasn’t quite ready to return to work
and to take 2 weeks to work out for herself whether she
really wanted to return to work (transcript p.9). Ms
Kirkham did not return to work on that occasion and Dr
Power wrote a letter to Dr Alexander on 23 June to inform
her that Ms Kirkham was to remain off work and that
depending on her progress for the next 1 to 2 weeks, she
may remain off work until “the end of July” (exhibit H).
Ms Kirkham’s evidence is that on 6 August she rang Dr
Alexander to make an appointment to see her. She had
made up her mind to return to work. She was feeling a
lot better and had made the decision that she had to go
back to work and if she did not go back to work then it
would have made it harder for her to return at a later date.
She made an appointment to meet with Dr Alexander on
8 August 2000. Ms Kirkham’s evidence is that she did so
to discuss with Dr Alexander the nature of her duties and
her return to work. At Dr Alexander’s request she drew
up an agenda (exhibit 3). The items she placed on the
agenda commenced with the heading “Rehabilitation
programme for return to work” and included that she work
for a maximum 1 day; 4 hours per week; a query about
the duties to be performed, morale within the practice
regarding her return and even whether she would be on
probation.
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Ms Kirkham and Dr Alexander then met on 8 August and
it is at this meeting that Ms Kirkham claims she was
dismissed. Her evidence is that the return to work
programme on her agenda was not discussed. Ms Kirkham
states that Dr Alexander made it clear to her that she had
now taken on a new receptionist, and was trialling a
second receptionist, that the staff all had promotions and
the duties had been reorganised such that Ms Kirkham’s
duties were gone and there was now no position available
for her. Ms Kirkham asked whether it would be better if
she left and Dr Alexander replied that it would. Ms
Kirkham’s evidence is that she was quite devastated at
the end of the meeting because she was not able to return
to the practice. She states that Dr Alexander did not
suggest any other meetings between them nor indicate
that there was any potential for future employment. Ms
Kirkham is adamant that she had no intention of resigning
at that meeting. She regarded herself as having been
dismissed. She later prepared a notice which she thought
could be put up in the waiting area to advise patients she
was not returning.
Dr Alexander’s evidence is that at the commencement of
the meeting Ms Kirkham indicated that she did not want
to do reception duties nor any relief work and she asked
whether the duties in the treatment room previously
offered would still be available. Dr Alexander says that
she responded that some two months had elapsed since
that offer had been made and those duties had been taken
back by the other staff as they were duties that were
ongoing. Dr Alexander concedes that Ms Kirkham
expressed concern over the changes that may have
occurred during the three months she had been away, but
that Ms Kirkham understood that it could cause friction
if Ms Kirkham took those duties back from other staff
members.
When Ms Kirkham asked whether it would be easier for
the practice if she did not return to work, Dr Alexander
states in her written statement of evidence (exhibit N)
that she was quite surprised by the question but replied
that a return to work on reduced hours and duties is never
an easy thing to cope with and that it may be better for
Ms Kirkham not to return to work in any capacity until
her depressive turns had been completely resolved. When
Dr Alexander gave evidence in the Commission, and was
asked by Mr Crossley for her response to Ms Kirkham’s
question (which there was no need to do, the answer
having already been included in Dr Alexander’s statement
of evidence), Dr Alexander’s answer was that she said “it
would be easier for her [that is Dr Alexander] if Ms
Kirkham did not” come back to work, but it would actually
be a lot easier on Ms Kirkham if she chose not to come
back to that job as she was finding it very difficult to
relate to the other staff and was unhappy with coming
back to work on lower duties and that she should wait
perhaps until she was well before she decided what she
wanted to do (transcript pp.204/5). That answer
emphasised a benefit to Dr Alexander if Ms Kirkham did
not come back to work which is not contained in her
written statement of evidence.
When Dr Alexander was cross-examined on her evidence,
she conceded that she stated that the previous treatment
room duties were being done by others and that she would
have to create a position for Ms Kirkham for her to be
able to return to work. However, it is clear from Dr
Alexander’s cross-examination that she believed on 8
August 2000 that Ms Kirkham was not well enough to
return to work at that stage.
In the conclusion I have reached, I have found Dr
Alexander’s position on this point to be the critical issue.
Ms Kirkham is clear in her evidence that she had every
intention to return to work at the 8th August meeting. She
had decided that she needed to return to work, even if it
was with the assistance of her psychologist. While it is
accurate to say that Ms Kirkham did not have a medical
certificate clearing her to return to work, I accept as
patently correct Ms Henderson’s submission that Ms
Kirkham did not need a medical certificate to return to
work. This is because Ms Kirkham had been absent on
leave, some of which was paid leave and some of which
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was unpaid leave. Ms Kirkham was not returning from
an absence subject to a workers’ compensation claim. The
letter from Dr Power excused her from work only until
the end of July. The meeting took place on 8 August.
Although Ms Kirkham wanted her return to work
supervised by Dr Power, I accept Ms Kirkham’s evidence
that she had herself decided that she needed to attempt to
return to work at that stage because she feared that if she
did not, she might never do so.
As I understand Dr Alexander’s evidence, however, she
was of the view that Ms Kirkham was not fit to return to
work. She was aware that Ms Kirkham had not returned
to work in late June as Dr Alexander expected. Ms
Kirkham had been off work for a number of weeks by
then. Dr Alexander recalled the conversation she had had
with Dr Power before Ms Kirkham commenced leave and
believed Dr Power thought Ms Kirkham would be unfit
at least until the end of July and that Dr Power would
then look at whether she was fit to return to duties when
she could provide that support to her. Further, Dr
Alexander noted that there was no medical clearance for
Ms Kirkham and Ms Kirkham had removed the
permission she had given to Dr Power to discuss her case
with Dr Alexander. Dr Alexander therefore did not have
the access to Ms Kirkham’s psychologist which she had
previously.
Against that background, Dr Alexander made her own
observation of Ms Kirkham and decided that Ms Kirkham
was not well enough to return to work at that time.
However, I am not of the view that Dr Alexander was
correct. I find it significant that Dr Alexander maintained
in these proceedings, based upon her observation of Ms
Kirkham in court, that Ms Kirkham was still not fit to
return to work. Dr Alexander, with due respect to her,
was wrong. The evidence is that Ms Kirkham has found
alternative employment and is currently employed. That
evidence suggests that Dr Alexander’s subjective opinion
on 8 August was similarly in error. In fact, Ms Kirkham
was ready to return to work as she set out in the agenda
for 8 August.
I also place Dr Alexander’s own observation, and her
preference to hear from Dr Power, in the context that it
was also Dr Alexander’s position that it would indeed be
easier for her, that is Dr Alexander, if Ms Kirkham did
not come back to work.
I have therefore been led to the conclusion that at the
time Ms Kirkham was indicating her readiness to return
to work, and was asking her employer what duties were
to be done by her when she returned to work, her employer
effectively refused to have her back at work or supply
her with duties. In this regard I note that in
cross-examination Dr Alexander did not suggest any
duties which she could have offered Ms Kirkham as at 8
August 2000. I accept that Ms Kirkham was ready to
return to work on 8 August. I accept her evidence that
she had made up her mind at that time that she needed to
do so for her own benefit. The period of time covered by
Dr Power’s note had elapsed. I accept the evidence that
after 8 August she actively sought alternative work and
commenced new employment on 25 September 2000. On
the evidence, Ms Kirkham was ready, willing and
available to return to work and her employer told her there
was no position for her.
The primary issue for the Commission to determine is
whether or not on 8 August 2000 Ms Kirkham was
dismissed. The word “dismissed” is not defined in the
Industrial Relations Act 1979. Where clear words of
dismissal are used by an employer, there is little room
for debate. Where, as here, there were no clear words of
dismissal, indeed there is a denial that there was a
dismissal, then the issue is far from clear. In order to decide
whether or not there was a dismissal, the Commission
will need to look at all of the circumstances. Those
circumstances will include the obligation on an employer
to provide the opportunity to work, or at least to pay
wages. The contract of employment between an employer
and an employee includes an implied obligation on each
of them not to conduct themselves in a manner likely to
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destroy confidence between them: Woods v. WM Car
Services (Peterborough) Ltd [1981] ICR 666 at 703; as
recognised by the Industrial Appeal Court in this State in
Attorney General of Western Australia v. Western
Australian Prison Officers’ Union of Workers (1995) 75
WAIG 3166 at 3169. Further, to constitute a breach of
this implied term, it is not necessary to show the employer
intended any repudiation of the contract; the tribunal’s
function is to look at the employer’s conduct as a whole
and determine whether it is such that its effect, judged
reasonably and sensibly, is that the employee cannot be
expected to put up with it (ibid at 670-672).
While I have had regard to the evidence given generally
by all of those witnesses called to give evidence,
essentially the decision in this matter will turn only upon
the evidence of Dr Alexander and of Ms Kirkham as to
what happened on 8 August 2000. Therefore, I accept
the evidence, including evidence from Ms Kirkham
herself, that, at least in the time immediately after the
accident, Dr Alexander had been helpful towards her and
keen on assisting her to return to work. Ms DrakeBrockman in particular notes that she found Dr Alexander
to be supportive of Ms Kirkham. This is supported by
the evidence from the staff meetings, and from those
members of staff who gave evidence which indicates that
there was an expectation in the practice that Ms Kirkham
would be returning to work. For example, Ms Dutton’s
evidence is that “every possible step” had been taken to
allow Ms Kirkham to make a graduated return to work
on a step by step basis.
Nevertheless, as at 8 August, it is clear that no duties
were going to be made available for Ms Kirkham. The
point is well made by Ms Henderson that her previous
bookkeeping duties were not going to be made available
to her. Even if Ms Kirkham had previously wanted to
lose the bookkeeping duties, and that is Ms
Drake-Brockman’s evidence, a new bookkeeper, Ms
Dutton, was employed at the time when Ms Kirkham was
not coping well with bookkeeping duties after her
accident. There is no suggestion that Ms Dutton was
employed on the basis that her employment would cease,
or reduce, when Ms Kirkham returned to work. Ms
Dutton’s evidence is that she was told that it was not
expected that Ms Kirkham would return to doing her
“former full workload of administrative and bookkeeping
duties”. Ms Dutton sought to delete Ms Kirkham’s name
from the logon to the computer, when she could merely
have added her own name to Ms Kirkham’s name for
access. That is consistent with Ms Drake-Brockman’s and
Ms May’s evidence that Ms Kirkham had sought to be
removed from bookkeeping work after the accident and
it follows there was no provision made for her to return
to it.
This is not insignificant given the evidence of Ms Kirkham
that she felt the loss of “her office” deeply. I accept Ms
Kirkham’s evidence about “her office”, even though Dr
Alexander says that she did not recognise its significance
to Ms Kirkham, because of the reference to “Jean’s office”
by another medical practitioner who was called to give
evidence. Given that this medical practitioner was called
by Dr Alexander to give evidence, Dr Alexander can
hardly be heard now to say that that part of the evidence
should not be given any weight.
Further, although there is evidence, including evidence
from Ms Kirkham herself, that the practice needed a new
receptionist due to workload problems, it is not clear
whether any of the new staff who had been engaged had
been engaged only for the period of Ms Kirkham’s
absence, or that when Ms Kirkham was ready to return,
the new staff would cease their employment. In fact the
opposite seems to be case from Dr Alexander’s own words
that “Meanwhile, the surgery had to be running and all
the duties were being performed by the other staff”
(transcript p.231) and that a position would have to be
created for Ms Kirkham. The existing staff would remain
and Dr Alexander would meet with them and find some
duties that Ms Kirkham would be able to do (transcript
p.239).
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23 Finally on this point, and with the benefit of reviewing
the evidence as a whole in the light of the closing
submissions made, I observe that I still find it curious
that Mr Crossley, on behalf of Dr Alexander, raised as an
issue in evidence that a previous staff member had
resigned in November 1999, a date prior to Ms Kirkham’s
accident, because she was not able to work with Ms
Kirkham. Indeed, Ms Kirkham was herself crossexamined in relation to the resignation about whether she
had “maddening mood swings”. I fail to see now the
relevance of this line of questioning or the production of
the letter of resignation (marked for identification, but
not admitted into evidence). They both go far beyond
whether the office was short-staffed due to the fact of the
previous staff member’s resignation. They go beyond the
issues of management or supervision (transcript pp.26/
27). They are without the slightest relevance to the subject
of short-staffing or the professed attempts on behalf of
the respondent to secure Ms Kirkham’s return to work.
To the contrary, even though Dr Alexander states that she
trusted Ms Kirkham and relied on her, that she had very
good attention to detail and she was a very committed
and conscientious worker, the line of questioning and the
letter of resignation are entirely consistent with the
respondent holding a view that Ms Kirkham suffered from
mood swings which caused dissension in the office and
was the reason why a previous staff member had resigned.
Any evidence which suggests that Dr Alexander holds
this view can only support the argument that at 8 August
2000, that Dr Alexander did not want Ms Kirkham to
come back to work.
24 Indeed, a similar conclusion, that the respondent in fact
held a negative view about Ms Kirkham returning to work,
is open from the respondent’s evidence regarding how
difficult Ms Kirkham seemed to be to get along with after
the accident. That evidence includes the evidence that
the remaining staff believed that Ms Kirkham did not
appreciate the fact that they were working longer hours
during her absence and the evidence that Ms Kirkham’s
reaction on 20 April to being asked at short notice to
work a longer day seemed to them unreasonable. While
no submission was made directly in relation to this
evidence, I find that it and the evidence of the reasons for
the resignation of the previous staff member, supports a
conclusion that on 8 August 2000, Dr Alexander did not
intend Ms Kirkham to return to work at that time,
notwithstanding Ms Kirkham’s preparedness to do so,
for the additional reason of potential problems between
Ms Kirkham and other members of staff.
25 For the reasons I have set out above, I find that Dr
Alexander did dismiss Ms Kirkham by informing her in
circumstances where Ms Kirkham was anxious and ready
to return to work, even on the limited basis set out in the
agenda for 8 August, there was no position for her at the
moment, that one would have to be created for her at
some point in the future, and that that would not be until
Dr Alexander herself believed that Ms Kirkham was ready
to return to work. Failure by an employer to provide work
when the employee is ready, willing and available to work,
thereby denying the employee wages, is a fundamental
breach of the employment contract. In reaching this
conclusion, I have not been persuaded that the note Ms
Kirkham wrote and took to the practice after 8 August
can be seen as a resignation.
26 In my view, the conclusion I have reached is also entirely
consistent with the evidence that at the conclusion of the
meeting on 8 August 2000, Ms Kirkham was distressed,
a finding which I make contrary to the evidence of Dr
Alexander. Indeed, Dr Alexander’s evidence on this point
is effectively countered by the evidence of Ms May that
Ms Kirkham was distressed and crying on the way out
after the meeting. The fact of Ms Kirkham’s distress
supports her evidence that she had been told that there
was now no position for her, not that she resigned.
27 The next issue is whether or not Dr Alexander’s right to
dismiss Ms Kirkham was exercised so harshly or
oppressively towards her as to amount to an abuse of that
right. In this regard, I take into account that until at least
the date of the accident there had been no suggestion that
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Ms Kirkham’s work was not of an acceptable standard.
The issues which have arisen subsequently regarding the
inability of her to do her work, at least up to and including
the end of July of that year, are issues associated with her
injuries arising from the motor vehicle accident. If, as
the evidence has suggested, it had been the respondent’s
intention to assist Ms Kirkham in returning to work, it
was unfair on her to then indicate that there was no
position for her at the moment, that one would have to be
created for her at some point in the future, and that that
would not be until Dr Alexander herself believed that Ms
Kirkham was ready to return to work. The evidence is
that Ms Kirkham was intending to return to work on the
basis of no more than 1 day, 4 hours, per week. That is
quite consistent with a gradual return to work, yet there
is nothing in the respondent’s position on 8 August which
would allow Ms Kirkham the opportunity to return to
work even on that basis at that time. For those reasons,
the dismissal of Ms Kirkham was unfair.
I have not reached this conclusion without again
considering the evidence of the efforts made by Dr
Alexander, and recognised by Ms Kirkham, to assist Ms
Kirkham to return to work. However, as I observed at the
commencement of these Reasons, much turns upon the
events of 8 August.
I pause to make this comment. Dr Alexander’s agent
submitted, presumably upon her instruction to do so, that
Ms Kirkham had committed a gross misconduct by being
paid by the respondent for sick leave taken to 6 June 2000
but then receiving payment from the Accident Insurance
Commission (her third-party insurance) by way of
reimbursement for that same period, and that this is,
apparently, to be relied upon as retrospectively justifying
any dismissal which occurred. I use the word “apparently”
because the submission was not put in a way that I
otherwise understood.
However, the evidence simply cannot support that
submission. As Mr Crossley’s re-examination of Dr
Alexander itself made clear (transcript 253) Dr Alexander
herself signed the letter to the Accident Insurance
Commission and recognised that Ms Kirkham was putting
in a claim for the sick leave paid to her, and for hours that
she had not worked that were directly related to the
accident, in terms that showed it was money to be
reimbursed to Dr Alexander. Indeed, Dr Alexander
discussed the letter with Ms Kirkham at the time it was
written and understood its purpose. Ms Kirkham’s
evidence (transcript pp.78, 82) is that “she was
anticipating repaying to the practice to buy back my hours
for the sick leave and the annual leave that I’d taken in
lieu of the—- for the car accident, in relation to the car
accident”. She communicated her reasons to Dr
Alexander at the time and it is clear that she did so. Finally,
as the re-examination of Ms Kirkham revealed, it was
the decision of the insurance company that the advance
would cover the period from February until June, not the
decision of Ms Kirkham (transcript p.94). At page 279,
Ms Kirkham states “I actually thought they were only
going to pay me the loss of hours. I was quite surprised
when they actually paid me the sick leave as well”.
Misconduct involves some kind of impropriety (Silver
Chain Nursing Association Inc v. Federated
Miscellaneous Workers’ Union of Australia (1994) 74
WAIG 2061 per Rowland J at 2063). The evidence overall
entirely negates any suggestion of impropriety on the part
of Ms Kirkham. Indeed, I find it rather surprising that
the submission was made that she committed an act of
gross misconduct. I will return to this issue subsequently
in relation to the claim for denied contractual benefits.
The primary remedy of the Commission upon a claim of
unfair dismissal is to order the reinstatement of the
employee. Ms Kirkham does not seek reinstatement. I
note Dr Alexander’s evidence that she would be prepared
to have Ms Kirkham back. However, my consideration
of the evidence overall leads me to conclude that it would
be impracticable to reinstate Ms Kirkham in her
employment and I find accordingly. It can hardly be
appropriate to reinstate an employment relationship where
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the former employer now, without foundation, alleges
gross misconduct on the part of the former employee.
33 If reinstatement is found to be impracticable, the
Commission has the power to order compensation to be
paid. In this regard, I accept Ms Kirkham’s evidence that
she applied for a number of positions after her dismissal
on 8 August 2000 which included putting her name down
at employment agencies who specialise in locating
medical practice staff. She has attended interviews for
the position of practice manager and indeed she
commenced work on 25 September 2000 performing
approximately 30 hours per week. Her initial position
was short term and after a further day’s employment, she
commenced ongoing employment at approximately 15
hours per week on 7 December 2000. She is currently
employed as a casual and is on the same approximate
hourly rate as she had received with the respondent,
however it is a casual rate. Ms Kirkham’s evidence of the
loss she has suffered is on pages 17 and 18 of her
statement. It was not suggested by Dr Alexander’s agent
that this was not a correct summary of her loss, nor that
she failed to mitigate her loss, and I therefore accept it. I
therefore find Ms Kirkham’s loss as being $5,952.00,
being the sum of the two figures contained on pages 17
and 18 of her statement. It is appropriate that Ms Kirkham
be paid compensation in that sum.
Contractual Benefits Claim
34 During the course of the hearing, in fact at its conclusion,
Ms Kirkham’s claim was amended without objection to
include a claim that she has been denied benefits under
her contract of employment being—
1. payment of her accumulated sick leave entitlement of 3.08 weeks for her absence from work
between 7 June and 8 August 2000 being the period she was absent after being certified unfit from
7 June and for which she was not paid;
2. annual leave and pro rata annual leave, together
with loading, held to her credit at the time of her
dismissal.
35 Ms Kirkham was re-called to give evidence on this point
and leave granted for the respondent to obtain a further
statement from Ms Drake-Brockman. Submissions in
reply to that further statement have been received and the
Commission’s decision was reserved on 29 May.
36 The Commission has been informed that these claims are
the subject of proceedings before an Industrial Magistrate.
Nevertheless, and with the agreement of the parties, the
Commission is asked to decide this claim on the basis
that they are a benefit, not being a benefit under an award
or order, to which Ms Kirkham is entitled under her
contract of service for the purposes of s.29(1)(b)(ii) of
the Act. The respondent opposes the claim on the basis
that Ms Kirkham’s entitlements derive from the Minimum
Conditions of Employment Act 1993.
37 I think that it is worth repeating the comments I made
during the course of the hearing that it is surprising that
the issue of Ms Kirkham’s entitlements has not been able
to be agreed between the parties. In relation to Ms
Kirkham’s annual leave entitlement, for example, it ought
be agreed that she was entitled to 4 weeks’ annual leave
per year whether or not she was covered by the that Act.
Ms Kirkham has not been paid for her untaken annual
leave and yet Mr Crossley advised, when pressed, that he
had no instructions on the issue (transcript p.312) and
queries the Commission’s jurisdiction to deal with the
claimed entitlement. That is surprising and must be a
contributing reason why the completion of the hearing
of this application has taken time.
38 The issue principally between the parties rests upon the
source of Ms Kirkham’s entitlement to annual leave and
sick leave. It is common ground that at least up to the
time of Ms Kirkham’s appointment as practice manager,
Ms Kirkham’s employment was governed by the terms
of the Clerks (Commercial, Social and Professional
Services) Award No. 14 of 1972. There is no agreement
that the award applied to Ms Kirkham after her
appointment. From the respondent’s point of view, Ms
Kirkham was not entitled to accumulate sick leave from
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year to year after she became Practice Manager, and
neither is she entitled to annual leave loading.
The respondent maintains that Ms Kirkham ceased to be
covered by the award upon her becoming Practice
Manager. The force of Ms Drake-Brockman’s further
statement is that the duties performed by Ms Kirkham
from that point onward were far more complex than the
“simplistic” descriptions set out in Clause 11A—
Classification Structure—Skill Descriptors for Grade 3
of the award. The submissions in reply do not challenge
this evidence.
There is no evidence before the Commission that Ms
Kirkham and Dr Alexander specifically agreed, either
orally or in writing, what Ms Kirkham’s entitlements to
sick leave or annual leave were to be at the time she was
originally employed. This may be because Dr Alexander,
at least, employed Ms Kirkham under the award
(transcript p.209). Thus, the contract of employment
between Ms Kirkham and Dr Alexander was silent on
these issues and during the agreed period of her
employment under the award, the source of the
entitlements claimed was the award. The award applied
by force of the Industrial Relations Act 1979 and it was
not necessary for the entitlement to be implied as a term
in her contract of employment (Byrne v. Australian
Airlines Ltd (1995) 185 CLR 410; 69 ALJR 797).
Ms Kirkham became Practice Manager in 1996. On the
respondent’s argument, Ms Kirkham became award-free.
That argument is also consistent with the final paragraph
of the supplementary closing submissions made on behalf
of Ms Kirkham (and see transcript p.338). If, for the
purposes of illustration, I accept that was the case, what
then became the source of Ms Kirkham’s entitlement to
the benefits she now claims? Her entitlements were not
reduced when she became Practice Manager. Dr
Alexander’s evidence is that she did not have any
discussions with Ms Kirkham about her new duties at
that time. She did not indicate to her that there were any
changes in Ms Kirkham’s conditions of employment as a
result of her taking on the extra duties (transcript p.210).
Further, Ms Kirkham’s cross-examination confirmed her
evidence that her conditions of employment simply
carried on as before (transcript pp.21; 260). The staff
paysheets each week that went to Dr Alexander for signing
showed the accrual of Ms Kirkham’s leave (transcript
p.272).
Therefore, on the evidence before the Commission Ms
Kirkham continued to accrue sick leave from year to year
and to accrue annual leave, and receive the loading,
because after Ms Kirkham became Practice Manager in
1996 that is what in fact happened. The conduct of the
parties is conclusive proof that those were her
entitlements: Mears v. Safecar Security Ltd [1982] IRLR
183 at paragraph 33. Therefore, and accepting Mr
Crossley’s submission that Ms Kirkham ceased to be
covered by the award after she became Practice Manager,
it was a term of her contract of employment that she
accrued sick leave from year to year and accrued annual
leave and loading upon that leave.
Mr Crossley refers to the Minimum Conditions of
Employment Act, 1993 to argue against Ms Kirkham’s
claims. That Act was assented to on 23 November 1993.
What was the effect of the coming in to operation of that
Act upon Ms Kirkham’s entitlements? In its terms, that
Act extends to and binds all employees and employers
and its provisions are taken to be implied in Ms Kirkham’s
contract of employment: s.5(1). By s.2 of that Act, a
provision in, or condition of, Ms Kirkham’s contract of
employment that is less favourable to her than a minimum
condition of employment has no effect. Therefore, that
Act does not affect a provision in, or condition of, Ms
Kirkham’s contract of employment that is equal to or more
favourable to her than a minimum condition of
employment. That should be obvious: the Minimum
Conditions of Employment Act is intended to prescribe
minimum conditions, not maximum conditions.
In relation to the accumulation of sick leave which Ms
Kirkham claims, s.21 of that Act merely provides that
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nothing in that part of that Act requires an employee’s
untaken entitlement under s.19(1) to be carried over from
the year in which the entitlement arose to the next year.
Ms Kirkham’s entitlement to carry over her sick leave
entitlement from year to year already existed as at 23
November 1993 and the Minimum Conditions of
Employment Act, 1993 did not remove it. Ms Kirkham’s
entitlement to carry over her sick leave entitlement from
year to year is not a provision in Ms Kirkham’s contract
of employment that is less favourable to her than a
minimum condition of employment prescribed by that
Act. That Act demonstrably had, and has, no effect upon
Ms Kirkham’s entitlement to carry over her sick leave
entitlement from year to year.
Ms Kirkham therefore had an entitlement to accrue sick
leave from year to year at the time of her dismissal in
August 2000. It is a benefit, not being a benefit under an
award or order, to which Ms Kirkham is entitled under
her contract of service for the purposes of s.29(1)(b)(ii)
of the Act.
In relation to the annual leave which Ms Kirkham claims,
a similar process of reasoning leads to the conclusion
that Ms Kirkham’s entitlement to accrue annual leave,
and to payment of the annual leave loading, was the
entitlement under the award as continued by the conduct
of the parties after 1996. Her entitlement to accrue annual
leave and to payment of the annual leave loading from
that time until 23 November 1993 was not less favourable
to her than a minimum condition of employment.
Therefore her entitlement remained and the Minimum
Conditions of Employment Act, 1993 did not reduce it to
the minimum prescribed in that Act. It remained as a
benefit, not being a benefit under an award or order, to
which Ms Kirkham is entitled under her contract of
service for the purposes of s.29(1)(b)(ii) of the Act.
One consequence of this conclusion is that Ms Kirkham
is only entitled to be paid the annual leave loading
“during” annual leave: see clause 12(2)(a) of the Award.
The use of the word “during” suggests that the loading is
not payable when payment for accrued leave is made after
the contract of employment has ended: Knox v. Grace
Bros. Holdings (1985) 27 AILR ¶152. It specifically does
not apply to proportionate leave on termination: see clause
12(2)(b) of the award. There is nothing in the evidence to
show that after 1996 it was a term of Ms Kirkham’s
contract of employment that she would be paid annual
leave loading upon being paid for her untaken annual
leave on the termination of her employment.
In summary therefore, provided Ms Kirkham was absent
from work through illness or injury between 7 June and
8 August 2000, and had accrued sick leave to her credit,
then she was entitled to be paid sick leave for that time
by her employer. On the evidence, she was absent from
work between those dates through illness or injury. That
is the effect of Dr Power’s note which covered the period
7 June until the end of July, and her absence after that
date, although not covered by that medical certificate was
nevertheless still, on Ms Kirkham’s sworn evidence which
is not contradicted, by reason of her illness or injury. Ms
Kirkham’s evidence, supported by exhibit 5, shows a
credit of 98.83 hours as at 7 June. I do not understand the
mathematical accuracy of this figure to be challenged.
That claim is therefore made out.
As to the annual leave claim, provided Ms Kirkham had
to her credit at the time of her dismissal the annual leave
accrual she claims, she has an entitlement to be paid for
it upon the termination of her employment. She is not
entitled to be paid the loading she has claimed. Her
evidence is that at the time of the termination of her
employment she had an accrued entitlement of 153.2
hours. This is calculated by her to be a sum of $2,298.00
(transcript p.261,2) and this figure was not challenged
and I accept it.
Having established Ms Kirkham’s entitlements under her
contract of employment, I return now to the issue raised
earlier regarding Ms Kirkham receiving reimbursement
via the third-party insurance of a previous period of
absence. The payment resulted from at least the account
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dated 26 June 2000 sent in to the Insurance Commission,
prepared by Ms Kirkham and signed by Dr Alexander
(exhibit I). Ms Kirkham sought the payment as an advance
because she had not had any income at all since June and
the Insurance Commission had advised her “we can
advance you this much to tide you through” (transcript
p.77). Ms Kirkham’s own evidence is that in September
2000 she received $4000 from the Insurance Commission
of WA which—
…covered reimbursement of sick leave that I had
taken in relation to the accident from the 14th of
February until the 22nd of February from—- and
for the 3 weeks from the 2 weeks in May, 1 week in
June, and for holiday leave that I’d taken in relation
to the accident, 1 week in April, and then I had unpaid leave in the form of reduced—- the reduced
hours that I had that had not been paid for by the
practice and my sick leave from the 6th of June to
the 27th of June.
(transcript p.76)
If that was the basis upon which Ms Kirkham has been
paid by the Insurance Commission, and part of that
payment received covers a period of time for which Ms
Kirkham has already been paid, then there is an element
of double payment. In this regard, I note that Ms Kirkham
has also stated that she has an obligation to re-pay the
respondent or the insurance company and that she would
do so when her insurance claim is finalised (transcript
p.78). There is no evidence that at the date of final written
submissions, her insurance claim has been finalised.
I note the submission that Ms Kirkham regards the
payment received as irrelevant to her entitlements to sick
leave and annual leave and that is patently correct. The
issue is whether, once those entitlements have been
established, the Commission should, in its consideration
of the equity, good conscience and substantial merits of
the case, take the payment recovered into account. I
consider it should. The Insurance Commission made the
payment in a manner that makes it an additional payment
to payments Mrs Kirkham has already received from Dr
Alexander. Further, the Insurance Commission will
simply deduct the advance payment from the final
settlement of Ms Kirkham’s claim for loss of earning
capacity. The letter from the Insurance Commission
(exhibit 6) states—
Each request for an advance is considered on its
merits. The advance payment is assessed on nett loss
of earning capacity and the payment will be deducted
upon settlement of the claim.
That is, at settlement, Ms Kirkham will receive a final
payment from which the advance payment has been
deducted. The advance payment still remains with Ms
Kirkham. Therefore, at settlement, Ms Kirkham will still
retain the payment from the Insurance Commission which
includes payment for a period of time for which she also
has been paid by Dr Alexander.
The Commission’s ability to set-off in a contractual
benefit claim was recognised by Olney J in Belo Fisheries
v. Froggett (1983) 63 WAIG at 2396. I take the view that
fairness between Ms Kirkham and Dr Alexander means
that what both of them see as a double payment for the
absence from work between February and June 6 should
be set-off against the further entitlements due.
The evidence is not clear regarding the actual amount to
be set off and there will be a liberty to apply to the parties
if this is not able to be agreed between them.
A minute of proposed order now issues.
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Supplementary Reasons for Decision.
Following the issuing of the Reasons for Decision in this
matter on 15 June 2001, together with the Minute of
Proposed Order, Dr Alexander has raised a number of
issues in correspondence to the Commission dated 19
and 24 June 2001. Those issues have been replied to in
writing dated 25 June 2001. It is appropriate to commence
by outlining the purpose of a Speaking to the Minutes.
The Minutes represent the Commission’s Decision which
has been reached. The Order to issue formulates what
the Commission decided. The purpose of a Speaking to
the Minutes, and its extent, is to determine whether the
Minutes correctly express the real Decision of the
Commission. This was the observation of President O’Dea
in Mount Newman Mining Company Pty Ltd v.
Amalgamated Metal Workers and Shipwrights Union and
Another (1981) 61 WAIG 1043 at 1048. If there is an
inconsistency between the Order that is proposed and the
Reasons for Decision, then the Speaking to the Minutes
is the opportunity to correct the Order so that it properly
reflects the Decision which has been reached. It is not an
opportunity to raise matters not raised at first instance
when there was an opportunity to do so. It is not an
opportunity for the bringing of fresh evidence. The time
for that has passed. To the extent that issues now raised
by Dr Alexander are matters which were not raised before
the Commission in the proceedings, that is a matter for
Dr Alexander to take up with Mr Crossley.
With that in mind, I turn to examine the issues raised by
Dr Alexander.
(1) Dr Alexander states that the Minute does not accurately reflect the expressed intention of the
Commission’s Reasons for Decision when it requires Dr Alexander to forthwith pay Ms Kirkham
the sum of $5,952.00 by way of compensation
for the dismissal which occurred. Dr Alexander
bases her submission on the Reasons for Decision at paragraph 27 which states—
“…return to work on the basis of no more than
one day, four hours per week”
and paragraph 33 as follows—
“…ongoing employment as a casual and is on
the same approximate hourly rate”.
In Dr Alexander’s submission this gives an hourly
rate of $12 permanent part-time at four hours per
week. Dr Alexander refers to paragraph 17 and
paragraph 23 which, she submits, together reveal
a loss of income for a total of seven weeks at four
hours per week at a previous hourly rate of $15
per hour giving a total loss of income of $420.00.
Dr Alexander also states in the alternative that if
it is assumed that Ms Kirkham’s capacity to work
improved at a steady progression then she was
capable of five hours per week progressively
increasing to seven hours per week by

81 W.A.I.G.

25 September 2000 given a total loss of income
of $555.00.
The immediate difficulty which Dr Alexander
faces is that the Commission’s intention in issuing its Order is stated in paragraph 33 as being
the sum of $5,952.00. There is no inconsistency
between the Minute proposed and the Decision
of the Commission. Rather, her submission is
really that it is the Reasons for Decision disclose
an error.
The issues which Dr Alexander raises may well
have been issues capable of being argued during
the course of the hearing. They were not. Indeed,
Dr Alexander’s agent cross-examined Mrs
Kirkham regarding page 17 of Mrs Kirkham’s
evidence where she estimated her loss at
$5,952.00 (transcript page 89). There was no
challenge to the accuracy of Mrs Kirkham’s figures. It was not suggested to Mrs Kirkham then,
nor was it put in submissions later during the
hearing, that the loss claimed by Mrs Kirkham
does not accurately reflect the loss to her of her
employment. That is not to say that the issues
raised by Dr Alexander would not allow an argument to be put forward which would test Mrs
Kirkham’s evidence as to her loss. However, that
was not done and the Commission was entitled
to infer, given that Mrs Kirkham was
cross-examined on that part of her evidence, but
not on the points now raised, that the respondent
did not challenge the potential loss to Mrs
Kirkham which she has quantified. It is trite to
observe that Dr Alexander is bound by the actions of her agent: Industrial Relations Act 1979,
section 31(3).
Further, the compensation to be ordered by the
Commission is not necessarily a precise mathematical figure. It is arguable that if Mrs Kirkham
had returned to work on the basis set out in her
note to Dr Alexander, she would only have
worked for the periods of time set out. However,
there was no evidence adduced on that issue and
that is the reason why the Decision was reached
in paragraph 33. Accordingly, it is not open to Dr
Alexander now to challenge the Decision reached
at a Speaking to the Minutes.
Given that Dr Alexander is now unrepresented, it
is fair that I consider whether, if she had sought
leave to re-open the case to raise this issue, leave
would have been granted. It is most unlikely that
leave would be granted. It will only be in the most
exceptional circumstances that a party will be permitted to raise a new argument after the case has
been decided against him when he has failed either deliberately or inadvertently to put the
argument during the hearing (see Flaherty v Siemens Australia Limited, (1996) 76 WAIG 4429
citing Metwally v University of Wollongong
(1985) 60 ALR 68). These are hardly exceptional
circumstances. The issue now raised is simply
one that could have been put at the time but which
was not. Dr Alexander, as the respondent, was
represented by a registered industrial agent and
the Commission is entitled to expect that the relevant issues which she wanted taken into account
were raised in the hearing, and correspondingly,
that issues not raised were not contested by her.
(2) The second point raised by Dr Alexander refers
to the contractual benefit claim. In paragraph 55,
the Reasons state—
“The evidence is not clear regarding the actual amount to be set off”.
Dr Alexander observes that at the time of the
hearing, the contractual benefits claim was
listed for a hearing in the Industrial Magistrate’s Court. She notes that she was not given
notice that Mrs Henderson wished to amend
the claim on the last day of the hearing and
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objected on the grounds that this was the same
matter listed with the Industrial Magistrate’s
Court.
Once again, the observations I have made in the
previous point are applicable here. The circumstances by which the Commission was asked to deal
with the contractual benefits claim are set out in
the Reasons for Decision. When Mrs Henderson
sought to raise the contractual benefits claim, Mr
Crossley informed the Commission that there were
no surprises in the amendment sought to be made
by Mrs Henderson, that the amendments mirrored
the application currently before the Industrial Magistrate and he agreed with Mrs Henderson that “the
economy of time of this court” would be useful if
the contractual benefits claim was heard, provided
that he had leave to call further evidence from Ms
Drake-Brockman (transcript 258). As a result, I informed the parties during the course of the
hearing—
“I accept that both of you think that it is appropriate that a contractual benefits claim be
looked at by the Commission because it may
assist in determining whether there is a matter that will continue before the Magistrate on
that basis I will allow leave to amend the
claim”.
There was no demur from the parties and the
Commission was entitled to assume that it was
proceeding to hear the contractual benefits claim
with the consent of the parties. To the extent that
Dr Alexander’s submission is that she herself was
not given notice that Mrs Henderson wished to
amend the claim on the last day of the hearing,
that was not put on her behalf. Her agent consented to that occurring provided there was leave
to provide further evidence, and that leave was
granted. The Commission may only deal with the
matters that are put before it. This issue is not a
matter for a Speaking to the Minutes because it
does not address an inconsistency between the
Reasons for Decision and the Minute.
(3) The third matter refers to the Reasons for Decision in paragraphs 13 and 15. Dr Alexander’s
submission refers to comments apparently made
to her by Dr Power. It is not clear to the Commission whether or not Dr Alexander is referring to
evidence which she gave during the hearing. If
she is, and she considers that that evidence was
not taken into consideration by the Commission
when it reached the decision it reached, then, then
that is a matter for her to consider in the context
of the appeal which she has foreshadowed she
will lodge. If Dr Alexander is submitting what is
effectively further evidence, it is not possible to
do so at a speaking to the minutes for the reason
already referred to.
Dr Alexander then refers to a letter dated 26 July
which is attached to the further statement of Ms
Drake-Brockman which was sent to the Commission in respect of the claim of denied contractual
benefits. Firstly, it is appropriate to observe that
this document was not referred to during the
course of proceedings relating to the unfair dismissal claim. In the second place, even if this
document had referred to during the course of
proceedings relating to the unfair dismissal claim,
it does not appear to alter the conclusion of the
Commission that as at 8 August 2000 Mrs
Kirkham had decided herself that she would return to work.
Dr Alexander then states in her correspondence
that she would be in breach of the Occupational
Safety and Health Act 1984 if she had allowed an
employee to return to work against the advice of
her treating Doctor. This is not an argument that
was raised before the Commission and it is too
late to raise it now. The same comment applies to
Dr Alexander’s comments regarding the status of
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Dr Power. During the course of the hearing Mrs
Kirkham described Dr Power as her “psychologist” as also did Mr Crossley. No discourtesy is
intended to Dr Power if the Commission has used
an inaccurate description when that was the very
description used by the applicant and the respondent’s agent.
In her further submission of 24 June 2001, Dr
Alexander submits that any further sick leave paid
by her is again covered by Mrs Kirkham’s insurance commission third party claim for insurance.
She fears that another double payment may result. Once again, this was not an issue that was
raised at all by Mr Crossley notwithstanding the
emphasis placed by the respondent on this issue.
It is not a matter that can be advanced now. Even
if it is advanced, and was accepted by the Commission, the Commission has only acted upon
evidence that there has been a double payment
which has in fact occurred. It is not appropriate
for the Commission to anticipate that a further
double payment may occur. It may not.
Dr Alexander refers then makes reference to the
sum of $2,298.00. This is a figure referred to in
paragraph 49 of the Reasons regarding Mrs
Kirkham’s annual leave entitlement. This figure
was given in evidence and it was not challenged
before the Commission. During the hearing, Dr
Alexander referred to the fact that Mr Loganscales
had considered all of the financial records and
Dr Alexander believed that Mr Loganscales believed that the annual leave was equivalent to the
sick leave that had been reimbursed by the insurance company (transcript page 229). The
quantification of Mrs Kirkham’s entitlement
when she gave evidence was not challenged and
the Commission was entitled to rely upon it. It is
not clear to the Commission what point is now
being made. In any event, it does not address an
inconsistency between the Reasons for Decision
and the Minute.
The final issue raised by Dr Alexander is that she
wishes to exercise her right to apply within 14
days regarding the sum of money which results
from the implementation of the Order. This is a
reference to the liberty to apply which the Commission decided would apply in the event that
the parties are unable to agree on the quantification of the sums of money involved. The liberty
which is proposed to be reserved to either party
to which Dr Alexander refers has not come into
effect and is therefore premature.
This issue is embraced in the correspondence
forwarded from Mrs Henderson to both Mr
Crossley and to Dr Alexander dated 19 June 2001
which states that the amount received from the
Insurance Commission was $2017.50. That correspondence clarifies the evidence of Ms Kirkham
at page 265 of the transcript. It is information
within the knowledge of Ms Kirkham. It is a sum
not too inconsistent with the “2½ thousand dollars” to which Dr Alexander made reference at
page 230. There is no submission before the
Commission that this figure is challenged. Accordingly, the net payment to be made in
accordance with the Commission’s Order is able
to be quantified and the Order to issue will embody that quantification.
It remains for the Commission now to finalise the Order
to issue. It will be apparent that the submissions of Dr
Alexander have not required a change to the Minute. The
Commission’s decision has been made. An Order now
issues in the terms of the Minute subject to Order (D)
being amended to reflect the sum of $1762.95 being
benefits due to Mrs Kirkham under her contract of
employment.
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2001 WAIRC 03215
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
JEAN
MATILDA
KIRKHAM,
APPLICANT
v.
KATRINA
ALEXANDER,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
MONDAY, 9 JULY 2001
FILE NO
APPLICATION 1366 OF 2000
CITATION NO. 2001 WAIRC 03215
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application alleging unfair dismissal
granted and denied contractual benefits
granted in part.
Ms Y. Henderson (of counsel)
Dr K. Alexander

_______________________________________________________________________________

Order.
HAVING HEARD Ms Y. Henderson (of counsel) on behalf of
the applicant and Mr T. Crossley (as agent) and later Dr Alexander on her own behalf, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
hereby
(A) DECLARES—
1. That Jean Matilda Kirkham was dismissed by Katrina
Alexander on 8 August 2000.
2. That the dismissal of Jean Matilda Kirkham was unfair.
3. That re-instatement is impracticable.
(B) ORDERS that Katrina Alexander forthwith pay Jean
Matilda Kirkham the sum of $5,952.00 by way of compensation for the dismissal which occurred.
(C) DECLARES—
1. That Jean Matilda Kirkham has been denied a benefit to which she was entitled under her contract of
employment, being an entitlement to be paid from
her accrued sick leave for her absence from work
between 7 June 2000 and 8 August 2000 due to illhealth.
2. That Jean Matilda Kirkham has been denied a benefit to which she was entitled under her contract of
employment, being untaken annual leave payable
upon the termination of her employment.
(D) ORDERS—
That Katrina Alexander forthwith pay Jean Matilda
Kirkham the sum of $1762.95 being benefits due to her
under her contract of employment.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.
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FILE NO
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Result
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81 W.A.I.G.

Application alleging unfair dismissal
dismissed.
Mr S. Kemp (of counsel)
Ms M. Saraceni (of counsel)

________________________________________________________________________

Reasons for Decision.
In this application Mr Morrison claims that he was
unfairly dismissed by the respondent. Mr Morrison
commenced employment as the Director of Outreach
Services on 21 July 1997. On 17 May 2000 the respondent
made his position redundant. The respondent then created,
and in November 2000 advertised, a new position of
Manager, Outreach Services. The respondent invited Mr
Morrison to apply for the position. He did so, and was a
candidate for the position, but ultimately was
unsuccessful. His employment was terminated in
December 2000. He was paid until 31 December 2000,
and given a redundancy package. Mr Morrison claims
that his dismissal by reason of redundancy was a sham.
He claims that there are no differences of substance
between the position in which he had been employed and
the new position that was created. He feels that he was
obliged to apply for what was effectively his own position
and that his dismissal was for that reason unfair. He seeks
reinstatement.
2 The respondent opposes the claim. The respondent is a
member of the Perth presbytery which reports to the
Synod of Western Australia which, in turn, reports to the
National Assembly of the Uniting Church. It brought
evidence which showed in 1998 the National Assembly
proclaimed a major change which involved the Parish
Council, which controlled property and finance, and the
Elders Council, which looked at Ministry and Evangelism
and Mission Outreach, be joined together into one Council
to expedite the governments of each congregation and
also to improve communication and decision-making. The
respondent took the opportunity to also restructure
internally. In relation to the position held by Mr Morrison,
a number of functions in his job description / duty
statement were no longer being performed and it was
appropriate to make the position itself redundant. It
consulted interested persons and decided to create a new
position which, in the respondent’s view—
“In general terms, … has a much stronger policy
and leadership and management set of responsibilities than the previous job description had. That higher
level of responsibility is reflected in an increased
salary.”
(transcript p.129)
3 Mr Morrison gave evidence on his own behalf. For the
respondent, evidence was given by Dr Jenkins, a Senior
Lecturer at Curtin University who had, in a voluntary
capacity, been on the Church Council from August 1999
and was responsible for the restructure, and by Mr
Thompson who is the Synod Property Manager, Convenor
of the Property Committee and the Chair of the Church
Council.
4 Mr Morrison’s claim that his dismissal is unfair covers
two decisions made by the respondent. The first decision
is the decision to make the position of Director of
Outreach Services redundant. The second decision, to
which I will subsequently turn, is the creation of the new
position to which he was not appointed. The Commission
turns first to consider the position from which Mr
Morrison was made redundant.
Director of Outreach Services
5 As indicated earlier, this is the position held by Mr
Morrison from July 1997 until the position was made
redundant in May 2000. Mr Morrison’s evidence is that
when he was first employed he was not given a job
description. He drew up a “job specification” based in
part on what he understood was contained in an earlier
report (the “Mendez” report) and also upon what he
understood to be a duty statement prepared by his
predecessor. He submitted it to the Elders’ Council in
November 1997. The Elders’ Council did not adopt Mr
1
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Morrison’s document and in turn presented him with a
final draft of a job description which, apparently, became
the job description finally adopted by the respondent in
March 1998 for Mr Morrison’s position. Mr Morrison
did not fully agree that it reflected the duties he was then
performing. He regarded it as something of a “wish list”
of what he might or might not be doing. There were a
number of things in the job description that he was not
doing and which he did not do (transcript p. 11/12).
6 I have considered Mr Morrison’s evidence, and the
evidence brought by the respondent in relation to the
decision of the respondent to make the position of Director
of Outreach Services redundant. He had, himself, advised
the respondent in April 1999 and again in June 2000 that
his job description needed to be reviewed. I have noted
in particular Mr Morrison’s own evidence reflected in
the notations he made to the job description (exhibit 1
pages 39 to 42).
7 Mr Morrison’s notations show that the voluntary
Committees overseen by the Director, comprising Trinity
Guardians, Trinity Lunchroom, Trinity Overseas Mission
Group and Trinity’s Over 60 Club, required revision. (I
do not overlook Mr Morrison’s evidence that the time he
would otherwise have put into these Committees was
replaced by other work which he initiated, such as the
Jubilee Singers. However, this becomes relevant later.)
Mr Morrison’s annotations also show that the job
description making the position responsible for
overseeing the work of staff engaged in Outreach Services,
for liaising with and reporting regularly to the Elder’s
Council and the Minister, for ensuring that Service
Providers are kept informed of policy pertaining to their
relevant programme and the Outreach Services, for
ensuring that Service Providers are given support,
information and direction as necessary, to undertake tasks
as directed by the Elder’s Council, liaison between Elder’s
Council and programme Directors, and being responsible
for a number of programmes, all required some degree
of revision. Some of the specific duties such as chairing
the Management Committee as the Minister’s delegate
for the School For Seniors, and the membership as Chair
of the advisory group of the Trinity Learning Centre
similarly required change. The Forums required review
(in fact that function did not operate during Mr Morrison’s
time). The provision of Emergency Relief had become a
more significant role. The Worship Committee required
a review. Liaising with Parish Secretaries and updating
pamphlets required review because it now included
development of a web page. Even the responsibility for
the continuation and form of the programme for Ministry
visits to primary school children and for the Christmas
and Easter programmes required review.
8 While I accept that the position was still responsible for
managing the day to day operations of Outreach Services,
and consulting the Minister as necessary, and overseeing
the paid staff involved in the Trinity School for Seniors,
the Trinity Learning Centre, the Trinity Youth Options
and Emergency Relief, the work content of the position
overall as outlined in the job description show that many
of its detailed functions had changed. Mr Morrison was
of the view that that document was simply no longer
appropriate for what he was doing at the time.
9 That evidence supports the conclusion of the respondent
that the position should be made redundant. A substantial
proportion of its functions were no longer relevant.
10 The decision to make the position redundant occurred
also in the context of the restructure which happened in
accordance with the proclamation of the National
Assembly. The context provided by that restructure also
leads to the conclusion that the decision to make redundant
the position of Director of Outreach Services was not a
decision simply taken in isolation. The restructure
coincided with the appointment of a new Minister (Dr
Jenkins’ husband) and the approach made to Dr Jenkins
to become a member of the Church Council with a view
to becoming the Convenor of Outreach Services. Dr
Jenkins was to take responsibility for the Outreach
portfolio and she was to be accountable to the Church
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Council for the budget expenditure and the activities of
the Outreach Services portfolio. One consequence of her
appointment as the Convenor of the Outreach Committee
was that Mr Morrison would report to her. The Outreach
portfolio was one of four such portfolios and the
appointment of a Convenor to the portfolio for Outreach
was consistent with the Church Council’s decision to
appoint Convenors to the other three portfolios.
11 Mr Morrison’s evidence is quite consistent with the
evidence of Dr Jenkins that part of her brief was to
simplify the various advisory group structures and the
lines of reporting and of authority. These changes had
implications for Mr Morrison’s position and she
considered the duty statement for his position. Her
evidence is that she was taken aback to discover how many
components of that duty statement no longer applied to
the current situation. I do not need to repeat her detailed
evidence here. She reported her views to the Church
Council and a summary of the changes to the position of
Director of Outreach Services is attached to that report
(exhibit G). The Church Council decided that the position
of Director of Outreach Services be reviewed by the
Staffing Committee in consultation with the Outreach
Committee. It was decided that of the various possible
options facing the respondent, the best task would be to
construct a new position that more accurately reflected
the needs of the organisation so that it would then be in a
position to understand what full-time activities could be
carried out.
12 I have therefore reached the conclusion that to the extent
Mr Morrison’s ultimate dismissal was by virtue of the
position held by him of Director of Outreach Services
being made redundant, the evidence shows that the
redundancy of the position was indeed genuine.
13 It should be quite well understood that when a position
occupied by an employee is made redundant, that act of
itself does not terminate the employment of the position
holder. When a position is made redundant the position
holder becomes redundant unless he or she is to take up a
different position. Thus, in Mr Morrison’s case, whilst
his position was made redundant, he was not for that
reason then dismissed. In fact, Mr Morrison continued to
perform the work that he had previously been doing.
Although a number of the functions in the duty statement
were not operational, Mr Morrison had replaced some of
those functions with new functions. Mention has already
been made of his replacing the Over 60’s Club, which
had ceased to operate, with the Jubilee Singers who met
every Tuesday morning. His work in the Emergency
Relief area had become very significant. He was a member
of the Combined Churches Poverty Task Force which
valued his input (on Mr Morrison’s evidence) and he also
played an active role within UnitingCare WA promoting
the outreach work of Trinity. Mr Morrison was responsible
for Monday morning devotions for office and outreach
staff and had recently instigated a Friday morning staff
break to ensure that he linked Church and outreach
happenings to break the cycle of gossip and replace it
with informed communication.
Manager, Outreach Services
14 The respondent, through the voluntary activities of Dr
Jenkins, embarked on a process of consultation to decide
what should replace the position of Director of Outreach
Services. There is some conflict in the evidence about
the extent to which Mr Morrison participated in the
consultation process, or participated in it to the extent
which the respondent had requested of him. I do not find
it necessary for the purposes of the decision in this matter
to resolve the conflict in the evidence. This is because
Mr Morrison does not claim that his dismissal is unfair
because he was not adequately consulted. Rather, he
claims that his dismissal was unfair because the position
of Manager, Outreach Services eventually created by the
Church Council in November 2000 was really the position
previously held by him with a different title and a larger
salary, but with little other change of significance to the
work he was actually doing at the time his position was
made redundant.
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15 Mr Morrison bears the onus of proving on the evidence
that the two positions are sufficiently similar. The
significant proportion of Mr Morrison’s evidence goes
to his view that the details of the position created are
similar to the duties he was performing as the Director of
Outreach Services. He gave extensive evidence of the
duties he performed, the initiatives he took and his
involvement in policy issues. The changed reporting
structure, which he sees as merely reflecting a change he
himself had suggested, is not seen by him as being a
significant change. In Mr Morrison’s estimation, the
functions of the position, and its detailed roles and
responsibilities essentially reflect the work that he was
doing, albeit that in some cases, for example, Human
Resource Management, the functions were distributed in
a different way.
16 The respondent, for its part, concedes that some of the
specific duties are equivalent to the duties Mr Morrison
did perform. However, the respondent, in the evidence of
both Dr Jenkins and also of Mr Thompson, states that the
position of Manager, Outreach Services is not merely the
work of the Director of Outreach Services position as it
was, with a new title and increased salary. The respondent
concedes that those tasks or duties that remain of the
original job are being carried out by the current Manager,
Outreach Services and Mr Thompson concedes that there
are similarities in the reporting structures. Nevertheless,
Mr Thompson is of the view that “the new job is not the
same as the old job. It covers much wider responsibilities
…” (transcript p.213).
17 In my view, a comparison between the position of Director
of Outreach Services and the position of Manager,
Outreach Services will involve more than a mere
comparison of duties. The view of the respondent that
the new position carries a higher level of responsibility is
a very relevant consideration. The position is described
at page 82 of exhibit 1 as reporting to the Church Council
and is responsible for the management of the Outreach
Services of the Church. It requires the Manager to
maintain an up-to-date knowledge of the Church’s vision,
mission, philosophy, policy and procedures especially as
they apply to the management of Outreach Services. The
position is described on that page as—
“… a new position that has been created as part of
the reorganisation of the administrative structures of
Trinity Uniting Church. The Manager, Outreach
Services is one of three senior positions and the appointees will work closely with the Manager,
administrative services and the Minister in the leadership and management of the Trinity organisation.”
18 While I appreciate Mr Morrison’s firmly held view of
the unjustness of the situation, I am not persuaded that
the respondent has merely re-created the position
previously held by him with a different title and a larger
salary with little other change of significance to the work
he was actually doing at the time his position was made
redundant. I am left with the impression, for example,
that in relation to policy issues the position of Director
of Outreach Services did not have as great a role in policy
issues as is suggested for the position of Manager,
Outreach Services. Although Mr Morrison states that the
position he held “was a senior position, we were
encouraged to be involved in policy and in fact make
recommendations to Council on matters of policy, which,
in my position when I was there, is exactly what I did”
(transcript p. 27), Mr Morrison’s evidence is countered
by the evidence of Dr Jenkins that she had had a number
of concerns about the lack of policy documentation and
the number of components in the position that were no
longer relevant to the operation of the church in December
1999 (transcript p.104).
19 There are undoubtedly similarities between the two
positions, particularly because the Manager, Outreach
Services performs tasks or duties that remain of the
Director’s position. For example, responsibility for the
development of some programmes is common to both
descriptions. However, I am inclined to give greater
weight to the evidence from Dr Jenkins, and Mr
Thompson, regarding the differences between the
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positions. The Manager is to operate as a team member
alongside the Minister as one of three senior people who
stand alongside each other and accept responsibility for
significant aspects of the church life. This increases the
autonomy of the Manager, Outreach Services’ position
compared to the position of Director of Outreach Services
which reported to the Minister. That is a difference of
significance beyond the similarity of the duties and tasks
which overlap between the two positions.
20 I accept the evidence which suggests that the Manager,
Outreach Services has a significantly higher responsibility
with respect to budgeting. Occupational health and safety
issues are now not included in the Manager’s position.
There is a higher level of accountability in data collection
and reporting with more specific service utilisation and
cost benefit analysis. Human resources management
functions are distributed in a different way. Some human
resource management tasks are assigned to the new
Manager of Administrative Services: the recruiting,
induction, supervision and support, professional training
and development, performance reviews and initial
grievances and informal dispute resolution are handled
by the Manager, Outreach Services and the more formal
aspects of that are handled by the Manager of
Administrative Services. There is, on Dr Jenkins’
evidence, a much stronger emphasis on consulting with
the co-ordinators. In the youth options area and the
learning centre the Manager operates at a higher level of
expertise and responsibility.
21 I conclude that the overall management of the Outreach
Services is at a higher level and places the Manager at a
higher level over the co-ordinators who are in turn
responsible for the day to day management. I reach the
conclusion that the evidence does support Dr Jenkins’
evidence that the position of Manager, Outreach Services
is stronger in the area of policy, leadership and
management functions than the position of Director of
Outreach Services. To the extent therefore that Mr
Morrison regards the new position as a “sham” I have
not been persuaded that his view of the position is correct.
I am not persuaded that the new position is sufficiently
similar to the position abolished such that Mr Morrison
was effectively applying for his current job.
Mr Morrison’s redundancy
22 The issue before the Commission is whether Mr
Morrison’s dismissal by reason of redundancy was harsh,
oppressive or unfair. In this context, the redundancy of
the position of Director of Outreach Services position
would mean that Mr Morrison would have been made
redundant unless he was to take up a different position.
Mr Morrison, essentially, is claiming that he should have
been appointed to the position of Manager, Outreach
Services. I have considerable sympathy for his position.
He has given considerable detail of the work he performed
and which, on the evidence, he performed well. The
respondent concedes that Mr Morrison met the essential
criteria for the new position. Nevertheless, I am unable
to hold that the respondent was obliged to appoint him to
that position. Once it is established that the Manager’s
position is different from the position which was
abolished, the respondent was entirely within its rights
to advertise the position and to invite Mr Morrison to
apply. In this regard, it is not for this Commission to run
the Trinity Parish and it is not for this Commission to
decide whether or not it would have been given Mr
Morrison the job in preference to the successful candidate.
Rather, the task of the Commission is to ensure that the
respondent was fair towards Mr Morrison in the procedure
it followed.
23 The evidence of that procedure is that Mr Morrison was
invited to apply, that he was interviewed and was shortlisted. The respondent concedes that Mr Morrison would
have the skills and the ability to do the job. Nevertheless,
on the evidence, it took the decision that the eventual
successful candidate was the better candidate for the
position. I am satisfied from the evidence that Mr
Morrison was given a fair interview. The evidence is
unchallenged that the interviewing panel adopted the same
procedure in relation to each candidate. The same
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questions were asked of each candidate. The decision of
the interview panel was a decision which was open for
that interviewing panel to reach. I do not find that in
reaching its decision, the interviewing panel adopted an
unfair procedure nor that it decided the matter without
giving Mr Morrison a fair opportunity to put forward for
its consideration every matter that he wished to put
forward to promote his candidature for the position.
24 In summary therefore, I have not been persuaded by Mr
Morrison’s evidence, in the context of the evidence
overall, that the restructure of the Trinity Parish, which
provided the background to the redundancy of the position
of Director of Outreach Services, the creation of the
Manager, Outreach Services position, and the decision
of the respondent to advertise that position, is the sham
that Mr Morrison submits. His claim of unfair dismissal
is therefore not made out.
25 Mr Morrison’s Notice of Application to the Commission
claimed that his dismissal was unfair also by reason of
the “failure to pay the applicant a reasonable redundancy
payment”. However, this point was not pursued in the
course of the hearing.
26 For the all of the above reasons an Order now issues
dismissing the application.
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Order.
HAVING HEARD Mr S. Kemp (of counsel) on behalf of the
applicant, and Ms M. Saraceni (of counsel) on behalf of the
respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979, hereby orders—
THAT the application be dismissed.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.
4
5

Reasons for Decision.
The applicant claims that he has been harshly,
oppressively and unfairly dismissed from his employment
with the respondent. A hearing was convened on 6 June
2001 to deal with a preliminary matter raised by the
respondent. The respondent argues that when the
application was filed on 15 November 2000 it was out of
time.
The circumstances of the termination are generally agreed.
On the afternoon of Tuesday, 17 October 2000 there was
a meeting between the applicant and William Joseph
Martin, the respondent’s Managing Director, when Mr
Martin expressed his dissatisfaction with the applicant’s
performance. There is conflict in the evidence as to the
number of aspects of that meeting. For the purposes of
this preliminary issue, the main issues in contention are—
1. The applicant says that Mr Martin told him that
he would pay him up to the Friday, 20 October
2000, and if the applicant tendered his resignation, he would be given one month “in lieu of
notice”, in addition to other entitlements.
2. Mr Martin says that the applicant was told that
he be paid “4 weeks” compensation not “in lieu
of notice”, on the basis that he would leave immediately and that no mention was made of his
being paid until the Friday.
The applicant was told that, either way, he was to leave
that afternoon but was to think about the situation. The
applicant went away briefly and prepared a letter of
resignation which he signed at approximately 4.00pm.
He then went to Mr Martin and handed him the letter of
resignation which read—
“To Bill Martin
I hereby tender my resignation as Vineyard Manager effective immediately.
Yours sincerely
Signed
17/10/00 4.00pm”
(Exhibit 1)
Immediately thereafter, the applicant handed over his
keys, collected his personal belongings and arrangements
were made for him to be driven home.
On receiving the letter of resignation, Mr Martin spoke
to Andrew Jonathon Ross, the respondent’s
Administration Manager. He told Mr Ross that the
applicant had resigned, that he would be driven home by
another employee, and requested that Mr Ross calculate
his final pay consisting of “four weeks pay” plus
entitlements. Mr Ross says that he sought clarification
regarding when the four weeks would apply from because
it was administratively easier for him to calculate based
on completed weeks rather than proportions of weeks.
Mr Martin told him to “make if four weeks and three
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days” which would take the payment to the end of the
week. Mr Ross prepared a letter addressed to the applicant
which Mr Martin signed. This letter says—
“Dear Barry,
I advise that I accept your resignation and that your
final date of employment with Clairault will be Friday 20th October 2000.
Thank you for your past efforts with the development and maintenance of the vineyards.
Your final pay will be forwarded to your bank account on Friday 20th October. For your records, it
will comprise of one weeks pay for the week ending
20/10, four weeks pay plus payment of annual leave
entitlements of 126:157 hours. Your gross pay has
been calculated to be $8,624.33. Tax will be deducted
at your normal weekly rate. Therefore an amount of
$6,357.54 will be deposited to your bank account.
Once again many thanks for your past efforts and I
and the staff of Clairault wish you well for the future.
Yours sincerely,
Signed
Bill Martin
Managing Director”
(Exhibit 2)
6 This letter was dated 18 October 2000. The letter was
received by the applicant on Friday 20 October 2000.
7 The applicant raised an argument regarding estoppel. He
says that as a matter of equity, the respondent should be
estopped from recanting on the terms of the letter of 18
October 2000, in particular, that—
“Your final date of employment with Clairault will
be Friday, 20 October 2000”.
8 The applicant says that the respondent’s conduct is
misleading in that the letter was written, and yet it took
the respondent five months to raise the issue of the
application being out of time.
9 The question to be answered is what was the date the
employment terminated.
10 In resolving the conflict in the evidence I have considered
the credibility of the witnesses, having observed them as
they gave their evidence. Mr Ross’s evidence was clear
and straightforward. The applicant was very nervous and
seemed uncertain and lacking in confidence in giving his
evidence. Mr Martin’s evidence was somewhat confused
particularly as to when he signed the affidavit attached to
the respondent’s application that the matter be dismissed
because it was made outside the 28 day time limit.
Notwithstanding that matter, it is clear that the language
used in the affidavit and in the letter prepared by Mr Ross
is not Mr Martin’s language. He is not versed in legal
terminology and phraseology. It is unlikely Mr Martin
would have referred to “pay in lieu of notice” when
speaking to the applicant during the meeting of 17 October
2000. I find that he offered to the applicant the opportunity
to resign and be paid four weeks pay. Likewise I am
satisfied that the last day of work referred to in the letter
prepared by Mr Ross was not discussed between the
applicant and Mr Martin—reference in the letter to Friday
28 October was at Mr Ross’ initiative to meet his ease of
administration, and was not in accordance with any
understanding reached between Mr Martin and the
applicant. Although Mr Martin signed the letter, I am not
satisfied that it reflected his understanding of the
circumstances of the termination of employment. The
letter, having been prepared by Mr Ross, reflected only
Mr Ross’s purposes, not the matters resolved between
the applicant and Mr Martin in their discussions.
11 The things that occurred on 17 October 2000, of the
applicant furnishing the employer with a letter saying
his resignation was effective immediately, his handing
over keys, clearing out his personal effects and being
driven home, constituted the termination of employment.
The resignation was clearly accepted and effected that
day. As the resignation was at Mr Martin’s suggestion it
is hard to believe that having received the letter of
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resignation, he did not accept it. He acted immediately to
give effect to it. The termination of employment was
effective at just after 4.00pm on Tuesday 17 October 2000.
Nothing written subsequently alters that fact. The terms
of the letter received by the applicant on 20 October 2000
were in error, and were not part of the termination of
employment. They did not have the effect of altering the
termination date.
12 The issue of jurisdiction is live at any point. The
respondent was entitled to raise the issue of the application
being out of time at any time, and the Commission was
obliged to deal with it. The Commission could not accept
the terms of letter as being the basis of termination and
setting the date of termination, when it did not, merely
on the basis that the respondent had not raised the issue
until late in the piece.
13 Section 29(2) of the Industrial Relations Act 1979 says
that a claim of harsh, oppressive or unfair dismissal
“cannot be made more than 28 days after the day on which
the employee’s employment terminated”. The application
was made on 29th day after the dismissal and is therefore
out of time. An order of dismissal shall issue.
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Result
Representation
Applicant
Respondent

Application alleging unfair dismissal and
contractual benefits dismissed.
Mr D. McCashney (of counsel) for the
applicant
Mr C. Raymond (of counsel) for the
respondent

_______________________________________________________________________________

Order.
HAVING HEARD Mr D. McCashney (of counsel) on behalf
of the applicant and Mr C. Raymond (of counsel) on behalf of
the respondent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby
orders—
THAT the application be and is hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

2001 WAIRC 03158
WESTERN AUSTRALIAN
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Application alleging unfair dismissal and
denied contractual entitlements dismissed
for want of jurisdiction.
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rightly held that the person had not been dismissed: there
had been a refusal to employ him: Princess Margaret
Hospital for Children v. Hospital Salaried Officer’s
Association (1975) 55 WAIG 543. The payment by that
hospital of two week’s salary in lieu of notice did not
mean that he had been employed by the hospital.
So it is here. Mr Pestana never commenced employment
as a mechanic with New Town Toyota. The mere fact that
New Town Toyota, for whatever reason, chose to pay Mr
Pestana one week’s wages at the tradesmen’s rate did not
change that fact. It follows quite simply that if Mr Pestana
was never employed as a mechanic, he can never have
been dismissed from that employment. Therefore his
application to this Commission claiming that he was
dismissed, and dismissed unfairly, by New Town Toyota
is without foundation and accordingly, an Order now
issues dismissing it for want of jurisdiction.

Mr E. Rea
Mr M. Brown

_______________________________________________________________________________
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Reasons for Decision.
Mr Pestana’s submissions in this matter are contained in
writing. Based upon his Notice of Application, the Notice
of Answer and Counter Proposal, and those further
submissions, I find as follows.
Mr Pestana was employed as an apprentice by the
respondent. The expiry of his apprenticeship according
to its terms occurred on 12 November 2000, that being a
Sunday. It was conceded on Mr Pestana’s behalf that the
completion of his apprenticeship does not constitute a
dismissal for the purposes of the Industrial Relations Act
1979. That concession is quite proper: Amalgamated
Metal Workers and Shipwrights Union v. Tomlinson’s Steel
Limited (1983) 63 WAIG 1618.
Mr Pestana states that some two to three weeks prior to
the completion of his apprenticeship, New Town Toyota
offered him a permanent position of mechanic and Mr
Pestana accepted that offer. It is submitted on behalf of
Mr Pestana that at that point of agreement, there was a
contract to employ Mr Pestana at the conclusion of his
apprenticeship.
As a matter of fact, on Friday, 10 November 2000 the
respondent gave Mr Pestana one week’s wages in lieu of
notice at the mechanic’s rate of wage. It is submitted on
behalf of Mr Pestana that the payment of that sum of
money is proof that the contract of employment as a
mechanic between Mr Pestana and New Town Toyota was
in existence, or came into existence, on 10 November
2000 and it is from that employment that Mr Pestana
claims to have been dismissed.
In my view, the facts of this matter reveal no such thing.
It is quite clear that Mr Pestana continued to be employed
as an apprentice until the completion of his apprenticeship
on 12 November 2000. It does not matter that Sunday
was not an ordinary working day for New Town Toyota.
Sunday, 12 November 2000 is merely a point in time at
which the apprenticeship was completed. For Mr
Pestana’s argument now to be valid would mean that on
Friday, 10 November 2000, while he was employed as
an apprentice, he was at the same time also employed as
a mechanic by the same employer. That cannot be, and
no legal authority is submitted in support of that
proposition. There is only one conclusion open and that
is that on Friday, 10 November 2000 Mr Pestana was
employed as an apprentice. The mere fact that New Town
Toyota paid him a sum of money equal to one week’s
wages at the mechanic’s rate of wage does not alter that
fact.
Indeed, the facts of this matter are, in principle, not
dissimilar to the situation when on 22 April 1974 the
Princess Margaret Hospital for Children agreed to employ
a person as a radiographer to commence on 4 June 1974.
Before that time, on 15 May 1974, Princess Margaret
Hospital informed that person that the Hospital had
decided it would not proceed with the arrangement and
paid him two week’s salary in lieu of notice. It was quite
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Result
Representation
Applicant
Respondent

Application alleging unfair dismissal and
denied contractual entitlements dismissed
for want of jurisdiction.
Mr E. Rea
Mr M. Brown

_______________________________________________________________________________

Order.
HAVING HEARD Mr E. Rea on behalf of the applicant and
Mr M. Brown on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act 1979 hereby orders—
THAT the application be dismissed for want of jurisdiction.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.

2001 WAIRC 03078
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
BRADLEY MAX PULS, APPLICANT
v.
THE HONOURABLE MINISTER FOR
EDUCATION, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
THURSDAY, 21 JUNE 2001
FILE NO/S
APPLICATION 2088 OF 2000
CITATION NO. 2001 WAIRC 03078
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application dismissed.
Mr M Ritter of counsel
Mr D Husdell
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Reasons for Decision.
A preliminary issue has arisen in this matter that being
whether the applicant’s claim pursuant to s 29(1)(b)(i) of
the Industrial Relations Act 1979 (“the Act”), alleging
that he was harshly, oppressively and unfairly dismissed
by the respondent, is within the jurisdiction of the
Commission. Whilst somewhat regrettably, the matter of
jurisdiction was not agitated by the respondent until a
very late stage in the passage of this claim in the
Commission, it being raised, it is necessary in my view
to determine the matter quickly, given the impending dates
of hearing on the merits.
2. At a directions hearing listed in this matter on 8 June
2001, the respondent put a submission to the Commission
that given that the applicant, as a teacher, was dismissed
as a result of an inquiry conducted by the Ministry of
Education pursuant to the terms of the then Education
Act 1928 (“the EA”) in relation to government school
teachers, the application is one that can only be properly
brought pursuant to the now repealed s 23B of the Act.
That section specifically dealt with “appeals” against any
punishment for alleged misconduct imposed on a teacher
pursuant to the EA, other than a punishment that is a
reprimand or a fine that does not exceed $50. In short,
the respondent submitted that the Act in s 23B, contained
a specific power to deal with matters of this kind, which
should be read as excluding the general jurisdiction and
power of the Commission to inquire into and deal with
industrial matters such as this, pursuant to s 29(1)(b)(i)
of the Act, in relation to an unfair dismissal.
3. Counsel for the applicant, in a detailed written submission
filed on 15 June 2001, submitted that the provisions of
the former s 23B of the Act should not be regarded as an
exclusive mode of proceeding. It was submitted by the
applicant that when taken as a whole, the legislative
scheme provided in the Act does not exclude a teacher
bringing a claim such as this, under the general
jurisdiction of the Commission. Counsel for the applicant,
in a careful and detailed written submission, said that s
29(1)(b)(i) is an “additional and independent” source of
power by which a teacher can bring an application to the
Commission, in the case of a dismissal: State Bank of
NSW v Commonwealth Savings Bank of Australia (1984)
154 CLR 479 at 583.
Consideration
4. In my opinion, whilst the matter is not entirely free from
doubt, for the following reasons, I am of the view that
the legislature intended that claims of this kind be brought
pursuant to the specific power contained in s 23B of the
Act and not the general unfair dismissal jurisdiction of
the Commission as provided for in ss 23A and 29(1)(b)(i)
of the Act.
5. Section 23B of the Act, prior to its repeal effected by the
Schools Education Act 1999 (“the SEA”), was in the
following terms—
“23B. (1) The Commission has jurisdiction to hear and
determine —
(a) an appeal by a teacher against any punishment for alleged misconduct imposed on
the teacher under the Education Act 1928
other than a punishment that is a reprimand or a fine that does not exceed $50;
(b) an appeal by a teacher (not being a person to whom subsection (2) applies)
against the dismissal, or reduction to a
position carrying a lower salary or remuneration, of the teacher for inefficiency
under any regulations relating to the assessment of inefficiency and made under
the Education Act 1928; and
(c) an appeal under section 7D (4) of the Education Act 1928.
(2) This subsection applies to a person who is—
(a) a teacher appointed on probation; or
(b) a teacher who is reduced to a position carrying a lower salary or lower remuneration
but whose salary or remuneration is not
1.

81 W.A.I.G.

by reason only of that reduction reduced
to the level of the lower salary or lower
remuneration.
(3) Without limiting the generality of subsection (1)
the Commission may confirm, modify or reverse
any decision, determination, finding or declaration appealed against.
(4) No record relating to an appeal against a punishment imposed on a teacher shall be open to
public inspection.”
6. The Industrial Legislation Amendment Act No 1 of 1995
inserted this section into the Act on 9 May 1995. The
introduction of this provision occurred at the same time
as the repeal of the jurisdiction and powers previously
exercised by a constituent authority of the Commission,
the Government School Teachers Tribunal (“the
Tribunal”). In particular, the repealed s 78(1)(b)(iii) of
the Act, provided for an appeal by a teacher from a
punishment imposed under the EA in the same terms as
re-enacted in s 23B(1)(a) of the Act, set out above. Under
the former Division 1 of Part IIA of the Act, establishing
the Tribunal, the Tribunal was invested with exclusive
jurisdiction and power to inquire into and deal with
matters, including any industrial matter, relating to
teachers. Additionally, the Tribunal had the exclusive
jurisdiction and power to hear and determine certain
“appeals” by an individual teacher as provided in the
former s 78(1) of the Act. It seems that the reference to
“exclusive jurisdiction” was to recognise that industrial
affairs of teachers at that time, were to be exclusively the
province of the Tribunal, and not otherwise within the
general jurisdiction and powers of the Commission.
7. With the repeal of these provisions of the Act, it appears
that the intention of the Parliament was to enable teachers
in government schools, to fall within the general
jurisdiction of the Commission (See Hansard November
1994 at 7435, 9123—9125, 9735). Despite this apparent
intention of the Parliament, to bring school teachers within
the general jurisdiction and powers of the Commission,
it is significant to note that the legislature re-enacted the
provisions of the former s 78(1)(b)(iii) as s 23B(1)(a),
and provided specific powers, as contained in the former
s 23B(3) and (4), as to how such matters were to be dealt
with by the Commission. Importantly in my opinion, the
legislature also preserved the prohibition on appeals from
the Tribunal to the Full Bench of the Commission in such
matters, in the terms of the former s 49(2b) of the Act.
8. In my opinion, this is a strong indication that the
Parliament, when incorporating the previous jurisdiction
of the Tribunal into the general jurisdiction of the
Commission, intended that matters involving a teacher,
by way of an appeal arising from a punishment imposed
under the EA, be dealt with in this specific manner.
9. Support for this conclusion, can be found in the
application of the maxim of statutory interpretation
expressum facit cessare tacitum, generally accepted to
be a re-statement of the expressio unius est exclusio
alterius rule of construction. In particular, where in a
statute a specific procedure is set out, other general
procedures under the statute are excluded. In Anthony
and Sons Ltd v The Amalgamated Clothing and Allied
Trades Union of Australia (1932) 47 CLR 1, Gavan Duffy
CJ and Dixon J said at 7—
“When the Legislature explicitly gives a power by a
particular provision which prescribes the mode in
which it shall be exercised and the conditions and
restrictions which must be observed, it excludes the
operation of general expressions in the same instrument which might otherwise have been relied upon
for the same power.”
10. Had it been the intention of Parliament to bring such
matters as the instant matter within the general jurisdiction
of the Commission, then it would have been unnecessary
to re-enact the relevant provisions of the former s 78(1)
as the former s 23B(1)(a) of the Act. The fact that it did,
and the Act retained the specific provision dealing with
EA appeals, strongly points in my view, to the application
of the above principle of interpretation and that it was
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intended that in matters of this kind, the specific and not
the general power be exercised. Section 23B was also
the later section in time: Mt Isa Mines Ltd v FCT (1976)
10 ALR 629 at 639; Ross v R (1979) 25 ALR 137 at 145;
Lyons v Registrar of Trade Marks (1983) 50 ALR 496 at
508.
I therefore conclude that this matter cannot proceed by
way of an application pursuant to s 29(1)(b)(i) of the Act
and this application should be dismissed for want of
jurisdiction.
However, that is not the end of the matter as far as the
applicant’s claim is concerned. The SEA repealed the EA
at the same time as the repeal of the former s 23B of the
Act. Transitional provisions contained in schedule 1 to
the SEA, at item 22, deal with consequential matters
flowing from the repeal of s 23B of the Act. By item 22
(c), it is provided that an appeal in respect of any “matter”
referred to in s 23B(1)(a) of the Act, “arising” before the
commencement of the SEA, may be instituted, heard and
determined as the case requires, under the Act, as if s
23B had not been repealed.
The termination of the applicant’s employment was
effected on 12 December 2000. This was before the
commencement of the SEA. The termination of the
applicant’s employment, as a consequence of the alleged
misconduct under the EA was, in my view, a “matter”
referred to in the repealed s 23B(1)(a) of the Act, which
“arose” before the commencement of the SEA. Thus, an
appeal may be instituted, heard and determined, as the
case requires under the Act, as if s 23B had not been
repealed.
There was no time limitation imposed by the Act upon
an applicant bringing an appeal under the former s 23B
of the Act. Even if it could be said that the regulations
contained within Part VIII of the Industrial Relations
Commission Regulations 1985, dealing with the Tribunal,
applied to proceedings under the former s 23B of the
Act, which in my view they do not, I would be minded in
any event, in the circumstances of the present matter, to
grant leave to extend time for the filing of such an appeal.
I am therefore of the view that the present matter is one
that can be prosecuted pursuant to the former s 23B of
the Act, and the applicant should bring such an application
forthwith, if that is what he wishes to do.
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Application dismissed.
Mr M Ritter of counsel
Mr D Husdell
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_______________________________________________________________________________

Order.
HAVING heard Mr M Ritter of counsel on behalf of the applicant and Mr D Husdell on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.

Claim for unfair dismissal upheld, claim
for alleged contractual benefits dismissed
Mr A Drake-Brockman (of Counsel) and
with him Mr R Carthew (of Counsel)
Mr C. Edwards (of Counsel)
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Reasons for Decision.
The Applicant, Mr Quartermaine, was employed in an
executive position with the Respondent company. The
business is presently involved in personnel recruitment
in a specified field, financial services and in career
coaching. However, at the time of Mr Quartermaine’s
employment the latter service was being undertaken by a
separate entity, Careerlife Pty Ltd.
On 19th July 2000 Mr Quartermaine’s services were
terminated by Mr S. Anson, a joint owner and managing
director of the company.
The Applicant submits that he was summarily dismissed
from employment and that the termination was harsh,
oppressive or unfair. Mr Quartermaine claims
compensation for loss and injury arising from the
dismissal. Furthermore, he claims in addition or
alternatively a reasonable period of notice and a
redundancy payment as outstanding contractual
entitlements. In the absence of re-employment or
reinstatement being practical the Applicant claims that
his loss and injury arising from the dismissal exhausts
the statutory limit of compensation under the Industrial
Relations Act 1979 as amended. As to the contractual
entitlements it is submitted that given Mr Quartermaine’s
senior position in the respondent company the period of
reasonable notice to be implied under the contract is 12
months. The amount claimed as a reasonable redundancy
payment is put at an amount equal to six months salary.
Mr Quartermaine’s base annual salary was approximately
$75,000. With commission and superannuation it was said
by the respondent to be about $125,000 for 1999—2000.
The Applicant argues that the claims for compensation
and contractual entitlements are mutually exclusive.
The Respondent confronts these claims on the basis that
the Applicant’s services were terminated in the
circumstances of a genuine redundancy, the genesis of
which was discussed with Mr Quartermaine. So too was
the restructuring of the organisation. It is claimed that
arising from this there was no role for him in the company.
It is submitted that in the circumstances of the bona fide
redundancy the dismissal was not harsh, oppressive or
unfair.
Even if it was to be found to have been unfair, it is
submitted that the Applicant failed to mitigate his loss
not seeking employment in the local market between 19th
July 2000 and January 2001. Furthermore, the
Respondent contends that any compensation for loss
should be minimal on the basis that the Applicant would
have become redundant in any event within a very short
period of time.
As to the matter of injury it was submitted that some
degree of distress is experienced in most cases of
redundancy. It is almost an unavoidable consequence. In
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the circumstances nothing was done to embarrass or
humiliate Mr Quartermaine in front of other staff and as
such there should be no entitlement on this ground.
There is no provision within the contract of employment
that gives rise to payment for redundancy. The onus is on
the Applicant to produce evidence sufficient to imply a
term entitling him to a payment. In the Respondent’s view
that has not been established.
Finally on the issue of reasonable notice, it is argued that
the Applicant was employed pursuant to a contract which
contained an express term as to notice. It is not an easy
burden to discharge to establish an implication that the
parties agreed to vary that term. Other aspects of the
contract were amended in writing. However, nothing was
done with respect to the existing term of notice. It is
submitted that there was insufficient evidence for this to
be displaced in favour of a notional reasonable period of
notice.
The fundamental issue between the parties is whether or
not there was a genuine redundancy that precipitated the
termination of Mr Quartermaine’s employment. Questions
then arise about the manner of the termination of
employment. Was it summary dismissal as the Applicant
asserts or did it flow from a redundancy but in
circumstances where the parties subsequently failed to
come to an agreement on the Applicant’s continuing
employment in a different role?
Mr Quartermaine commenced employment with the
Respondent company in February 1998 under a contract
for three months. In May that year he accepted permanent
full time employment as a consultant with the Respondent.
Mr Quartermaine has a Bachelor of Business and is a
chartered accountant. He had previously worked as a
chartered accountant in Perth before going overseas where
he worked in his profession.
In the 1999—2000 financial year the Respondent
company grew by some 45%—50% based on revenue
generated from placements. This growth was reflected in
expanding numbers of staff and in Mr Quartermaine’s
changing role within the company. He was involved with
consulting for permanent placements in the professionally
qualified division of the company and lead the team in
that area. Mr Quartermaine was also involved in managing
the quality of recruits and putting in place procedures to
secure the company standards in effecting personnel for
placement. A colleague, Mr S Stibbs, had also commenced
as a consultant and had moved into business development
with the Respondent company.
The expanding roles of Mr Quartermaine and Mr Stibbs
were recognised with their appointments as Associate
Directors of the Respondent company. It is clear that this
was a promotion within the structure of the Respondent
company. As Mr Stibbs stated in evidence, their elevation
to Associate Directorship of the company recognised the
day-to-day responsibilities both employees exercised and
the ownership they had in securing budget outcomes and
the efficient management of the operation. This was
necessary particularly as Mr Anson was involved in
establishing a new venture Careerlife and from April 1999
had not been located in the same premises as the
Respondent company. That is not to say that Mr Anson
did not have an ongoing involvement in the Respondent
company’s operation. He remained managing director and
monitored its financial wellbeing.
Mr Quartermaine’s position as associate director was
recognised by way of a remuneration package and a
particular role description document (Exhibit MQ5). It
is also clear that an appointment as associate director gave
rise to expectations that the next step was an interest in
the business. This was raised by Mr Quartermaine and
Mr Stibbs from time to time with Mr Anson in the course
of management meetings. Those notes recorded that as
far the managing director was concerned it was
inappropriate to discuss the issue of equity participation
in that forum.
The minutes of management meetings tendered in these
proceedings by both parties are accepted as a true record
of what was discussed and the decisions taken at the time.
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In addition to the issue of equity participation, various
memos from Mr Anson to Mr Quartermaine and to Mr
Stibbs and minutes of managers meetings record the
managing director’s interest in promoting an appreciation
of a particular management model—
Exhibit H
dated 7th June 2000, reference to
study material for a forthcoming
day session.
Exhibit G
operating model referred to at
meeting 13th June 2000
(page 5)
Exhibit MQ12 Management meeting 19th June
2000, managing director’s reference to the need to move to this
model with “proactive strategies”.
Exhibit J
Management meeting 26th June
2000, managing director provides
meeting with copies of model as
a new focus and emphasises the
importance of it for the company.
(Note: the minutes record that “no
proposals or ratification or agreed
actions were stated” with respect
to the discussion on this operating model.)
Management meetings over the period from 7th April 2000
to 14 July 2000 (see Exhibits B, D, E, G, MQ12, J, MQ7,
L and MQ13A) refer to organisational charts being
proposed, being amended and being discussed in the
context of providing recognition of status, of providing
tangible career paths and of establishing operational
divisions within the company.
The notes of the management meeting of 10th July (Exhibit
L) identifies the organisational structure Mr Anson wanted
incorporated into the agenda. This structure sets out Mr
Quartermaine’s position as “Mngr, Associate Director,
Perms” (i.e. Manager, Associate Directors Permanent
Recruitment). There are three officers under his line of
authority. The organisational structure is identified as
being for the 2000/01 financial year.
Exhibit MQ13A, minutes of management meeting of 14th
July 2000 confirms the accuracy of Exhibit L (the meeting
four days earlier) and notifies changes to the
organisational structure the establishment of “a
contracting division with the same structure as the perm
(i.e. permanent qualified division) but with the team leader
position unfilled...”
On Mr Quartermaine’s evidence this meant an expanded
role for him under the restructure. He would direct a
support function for permanent placements.
Indeed it was Mr Stibbs’ understanding that the
organisational structure anticipated Mr Quartermaine
devolving some of his recruitment responsibilities and
becoming more involved in improving the quality of the
Respondent company’s recruitment placements. On Mr
Stibbs evidence Mr Anson had expected this to happen
later in the year i.e. November/December 2000.
The cogency of the evidence provided by Mr
Quartermaine and Mr Stibbs about organisational
structures and the applicant’s role is in marked distinction
to that provided for the respondent company by Mr Anson.
On the one hand is documentary evidence of a multiplicity
of changes to organisational charts that finally and
definitively establishes Mr Quartermaine within the
structure for July 2000/01 financial year as at 14th July
2000 (see Exhibit MQ13A). Against this is Mr Anson’s
assertion that a particular management model was the
driving force in realigning the company to achieve a nonhierarchical structure. In my view there is little to support
this claim. It is as Mr Stibbs commented. The management
model was a philosophical stance on how the company
was going to position itself in the market place. There
was no discussion in terms of the structure of the
organisation or a strategy on how that would unfold. It
cannot be elevated in importance under the guise of the
change from a commission salary structure to a set salary
regime.
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24 I accept the evidence of Mr Quartermaine and Mr Stibbs
that established the organisational structure that existed
on 14th July 2000 in the respondent company and reject
the claim by the Respondent company that there had been
significant discussions to which Mr Quartermaine had
contributed on the structure of the organisation and that
as a senior member of staff he should have known that
his position was redundant. Up to 18th July 2000 when
Mr Quartermaine met with Mr Anson on the
understanding that he was participating in a salary review,
the prospect of redundancies generally or his position in
particular had not been mentioned either privately to him
or at a management meeting.
25 It is worth noting that the notes of the management
meeting dated 10th July 2000 reflect a change in Mr Stibbs’
role within the structure. This is stated by Mr Anson to
be “…in line with informal discussions that have taken
place…” Indeed it is clear that Mr Anson had already
clarified Mr Stibbs’ position with him about a week or so
before Mr Anson saw Mr Quartermaine on 18th July. When
Mr Stibbs and Mr Anson spoke, Mr Stibbs was told that
there might be some difficulty fitting Mr Quartermaine
into the structure. This was not raised at the meeting on
14th July. Mr Stibbs had been directed to maintain
confidentiality.
26 At the meeting between Mr Anson and Mr Quartermaine
on 18th July after informing the applicant that equity
participation was not going to be available to him and
that there were no prospects for a management role, Mr
Anson offered Mr Quartermaine a position as consultant.
I reject any inference that the initiative for that position
came from Mr Quartermaine or out of some exploratory
discussion between them. I also reject the claim by Mr
Anson that he was open to explore other possibilities with
Mr Quartermaine. The applicant’s acceptance of the
position was unexpected. I accept that in the conversation
Mr Anson gave Mr Quartermaine to understand that Mr
Stibbs was also being offered redundancy (see Exhibit
MQ16). This was not the case and it is difficult to conclude
that this was not merely a ploy to entice the applicant
into accepting the situation.
27 When Mr Quartermaine and Mr Anson met on 19th July
the applicant expected that they would discuss the salary
in the light of his position in accepting an appointment
as consultant. He was presented with an offer of
redundancy and a new organisational structure. The
redundancy payment was conditional on Mr Quartermaine
signing a statement to the effect that monies paid were in
full and final settlement for services provided to the
company (Exhibit MQ14). It is Mr Anson’s position that
after rejecting the redundancy offer it was agreed that Mr
Quartermaine would finish up that day. The applicant’s
written response to the offer does not indicate that to be
the case (see Exhibit MQ16). In it he notes that he is
leaving to go overseas the next day and will consider his
options when he returns to work on 21st August 2000. In
his evidence Mr Quartermaine stated that Mr Anson had
said that his contract had been terminated and that there
were no other positions for him. Mr Anson told Mr Stibbs
in a telephone call on 19th July that he “had to let Mr
Quartermaine go”. I conclude that Mr Quartermaine’s
services were terminated.
28 The reasons for the termination of Mr Quartermaine’s
employment do not result from a bona fide redundancy.
His positions as Associate Director Permanent Placements
existed as at 14th July 2000. All that changed between
then and sometime up to 19th July 2000 when Mr Anson
wanted to end the employment relationship. Although the
termination was executed on the premise of a redundancy
it was done without notice and without consultation.
Although payment in lieu of notice was subsequently
deposited into the applicant’s bank account on 21st July
2000 the question as to whether there was a summary
dismissal is one of mixed fact and law. In FMWU v Cat
Welfare Society (1991) 71 WAIG 2014 at 2019 the
Honourable President and Gregor, C noted—
“One consideration is that it depends whether such
payment is permissible. That in turn depends on the
contract and its construction (see Macken JJ,
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McCarry, G and Sappideen, C “The Law of Employment, 3 rd edition pages 170—172). In some
industries, also, it might be said to be a custom. If
then, a payment in lieu of notice were not provided
for in the contract, then proper notice has to be given
or there is summary dismissal. The same would apply if there were no custom or usage. It follows that
a summary dismissal as a matter of fact and law,
cannot be altered in its nature by payment in lieu of
notice.”
Here the circumstances of the contract of employment
lead to the conclusion that as a matter of fact and of the
law the termination was a summary dismissal. It follows
that the evidentiary onus is on the Respondent to establish
that the summary dismissal was justified. In the absence
of the evidence of a bona fide redundancy that onus has
not been discharged. While a wrongful dismissal is not
for that reason necessarily an unfair dismissal it is
nevertheless unlikely that the dismissal will be other than
unfair where it is determined that the employer has
wrongfully used it’s power to dismiss an employee
summarily (RRIA v ADSTE (1987) WAIG 1104 at 1106).
Nonetheless the test is not whether there has been an
unlawful or wrongful dismissal but whether the dismissal
has been harsh, oppressive or unfair in all of the
circumstances. The Commission is required to decide
whether the Respondent exercised its right to dismiss the
Applicant so harshly or oppressively towards him as to
amount to an abuse of that right.
There is no doubting the Respondent’s prerogative to deny
equity participation in the enterprise. Also there is no right
of veto vested in an employee or the Commission to
prevent or to in some way limit a company’s objective to
effect a restructure which may give rise to redundancies.
However, contemporary standards demand that
employees be consulted. Also if the business is
experiencing financial difficulties and remedial action is
necessary that would be taken into account. If it is the
case that an employee refuses to cooperate with
management in implementing new strategies or policies
that is a factor to be considered in testing the harshness
or oppressiveness of the dismissal.
While Mr Stibbs alluded to some difficulties between Mr
Anson and Mr Quartermaine these were based on his own
perceptions, they were not issues upon which evidence
was presented for the Respondent company.
It is the case that the Applicant occupied a senior position
in the Respondents business and that he made a significant
contribution to the growth of the venture. On all of the
evidence the Applicant was an enthusiastic and dedicated
employee.
In all of the circumstances the right to dismiss was
exercised in a harsh and oppressive manner.
I accept that primary relief of re-employment or
reinstatements is not practical given the break down in
the relationship and the course of action Mr Quartermaine
has taken to secure employment.
The principles which apply to assessing compensation
have been set out in detail by the Honourable President
in Bogunovich v Bayside Western Australia Pty Ltd
(1999) 79 WAIG 8. Without reciting those principles in
detail, it is encumbent upon the Commission to make
findings as to the loss and/or injury which the employee
suffered by reason of the dismissal. There must be a causal
link between the loss and/or injury claimed and the
termination of employment. The employee is required to
establish his/her loss (and suffering) on the balance of
probabilities. The employee is to be placed in the same
situation as he/she would have been had she/he not been
unfairly dismissed. Subject to the statutory limit specified
by s. 23A(4) of the Industrial Relations Act (as amended)
an applicant who has been found to have been unfairly
dismissed is to be compensated to the fullest extent in
respect of such loss or injury. It is an error to take into
account conduct of an employee or employer is making a
finding as to loss or injury. Such matters are not relevant.
It is the employee’s duty to mitigate the loss and/or injury.
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36 The applicant submits that the period of unemployment
following the unfair dismissal is almost six months.
Although he has secured employment, the position is in
the United Kingdom. He asserts that the loss suffered
will continue as his salary of 30 000 pound sterling in
considerably less than was his level of remuneration while
employed with the respondent company. It is also
submitted that while it might have been possible to obtain
consultancy work in Perth, the fact that he was out of
work while looking for work was a considerable
disadvantage in the specialised field. The number of
management/senior consultancy positions is limited.
37 Furthermore it is argued that with the dismissal of Mr
Quartermaine was denied the benefit of a reasonable
redundancy payment (Capewell v Cadbury Schweppes
Australia Ltd (1997) 78 WAIG 299 at 304). Mr
Quartermaine had made an intense investment in his role
with the Respondent company and that this should be
recognised.
38 Evidence was provided on how Mr Quartermaine was
forced to dispose of assets and extend a home mortgage
to survive during the period of unemployment. The
Respondent company concedes that it carries the onus of
proving that the applicant failed to mitigate his loss. In
this respect it contends that the Applicant failed to obtain
suitable employment in the local market. Mr Quartermaine
had pursued employment with Gerard Daniels but had
aborted that possibility preferring to pursue employment
in the United Kingdom. The Respondent claims that the
applicant should have little difficulty obtaining alternative
employment almost immediately. Mr Stibbs’ experience
is claimed to verify this. He was successful in securing
employment almost immediately after leaving the
Respondent.
39 As to the expectation of on-going employment, the
Respondent submits that notwithstanding the finding that
there was not a bona fide redundancy the prospect of
restructuring was real. Mr Quartermaine would have been
made redundant in the short term.
40 I accept Mr Quartermaine’s loss of a redundancy payment
and that the unfair dismissal caused a period of
unemployment. His services were terminated in
circumstances where he was about to depart on an
overseas trip. His ability to cancel that would have
incurred further financial loss. I accept Mr Quartermaine’s
evidence that notwithstanding the decision to shift from
a commission based salary structure to set rates of
remuneration in August 2000 (a decision which he
supported), he was prepared to commit himself to the
Respondent company even in the role of a consultant for
a period of one to one and a half years.
41 However I accept that the Respondent company has
discharged the onus of showing that Mr Quartermaine
has not mitigated the loss to the extent expected. Although
Mr Anson had suggested to him that he take the
opportunity to pursue employment in the United Kingdom
while Mr Quartermaine was on his trip, the possibility of
attaining consultancy work in Perth was not followed
through with vigour. Also, as a chartered accountant Mr
Quartermaine was not limited to the field of senior
consultancy/recruitment manager in attempting to
mitigate his loss while he sought employment overseas.
42 Given the status of Mr Quartermaine’s position I assess
the loss of redundancy payment at the rate of four (4)
months salary. Taking into account the issue of mitigation
I consider that the period of unemployment based on the
balance of probabilities to be three months. In this
assessment I have had regard for Mr Stibbs’ experience
and the range of skills available to Mr Quartermaine.
43 Compensation for loss is calculated to be an amount
equivalent to the applicant’s level of remuneration for 7
months at the time of the unfair dismissal. The statutory
cap limits this to 6 months.
44 As to the claim for injury arising from the termination it
is recognised that there is an element of distress associated
with almost all terminations of employment. In Timms v
Phillips Engineering Pty Ltd (1999) WAIG 1318 at 1326
it is noted that in most cases where loss of dignity, anxiety,
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humiliation or stress have been recognised as injury for
the purpose of compensation the physical and/or
emotional manifestations of injury have been attested to
by professional experts. In this case there is no such
evidence. Mr Quartermaine is a relatively young man.
He appears to have overcome the set back that the
circumstances of this matter presented. In my view his
experience does not fall outside the limits of which
generally can be taken to have been associated with a
harsh or oppressive dismissal. The matter was primarily
confined to the discussion between Mr Quartermaine and
Mr Anson.
45 In recognising the Applicant’s loss occasioned by the
failure to receive a redundancy payment it cannot be the
case that another entitlement can thereby be implied into
the contract of employment to provide for the same
entitlement under Section 29(1)(b)(ii) of the Act. I do
not see the decision in Fryer v System Services Pty Ltd
(1995) 137 ALR 321 dealing as it does with Sections
170DE and 170CE of the Industrial Relations Act 1988
as relevant to this matter. This aspect of the claim is
dismissed.
46 On the issue of a term being implied to displace the
contractual provision this too is rejected.
47 The determination of compensation is unaffected by the
payment to the Applicant effected by the Respondent on
21st July 2000 (Exhibit MQ18).
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INDUSTRIAL RELATIONS COMMISSION.
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MARK MURRAY QUARTERMAINE,
APPLICANT
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ANSON MANAGEMENT SERVICES
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CORAM
CHIEF COMMISSIONER W S
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DELIVERED
THURSDAY, 28 JUNE 2001
FILE NO/S
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_______________________________________________________________________________

Result
Representation
Applicant/
Appellant
Respondent

Claim for unfair dismissal upheld, claim
for alleged contractual
benefits dismissed
Mr A Drake-Brockman (of Counsel) and
with him Mr R Carthew (of Counsel)
Mr C Edwards (of Counsel)

_______________________________________________________________________________

Order.
HAVING heard from Mr A Drake-Brockman (of Counsel)
and with him Mr R Carthew (of Counsel) on behalf of the
applicant and Mr C Edwards (of Counsel) on behalf of the
respondent,
NOW the Commission, having found the applicant to have
been harshly, oppressively or unfairly dismissed,
HEREBY orders pursuant to powers under the Industrial
Relations Act 1979 that—
(a) the respondent pay to the applicant an amount of
$56 829 being equivalent to six (6) months salary at
the rate of $9 471.50 per month;
(b) the above payment be made within 21 days of the
date of the order; and
(c) claims pursuant to Section 29(1)(b)(ii) of the Act be
dismissed.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
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Result
Representation
Applicant
Respondent

Application dismissed for want of
jurisdiction.
in person
in person

_______________________________________________________________________________

Reasons for Decision.
Mark Stephen Simpkins (“the Applicant”) has made an
application under s.29(1)(b)(i) of the Industrial Relations
Act 1979 (“the Act”) claiming that he was harshly,
oppressively or unfairly dismissed on 9 December 2000
by Geoffrey Brian Robson trading as C & G Robson
Transportation (“the Respondent”).
2 The Applicant was engaged by the Respondent to work
as a tow truck driver to drive a RAC tow truck. The
Respondent says the Commission has no jurisdiction to
deal with the application as he contends that he did not
employ Mr Simpkins during his period of engagement.
The Respondent says that he engaged the Applicant as a
sub-contractor.
3 A second issue arose during the course of the hearing.
The issue arises if the Commission makes a finding that
the Applicant was employed by the Respondent. The
question is whether the Applicant’s employment was
terminated by operation of law in that the contract was
subject to a condition which was not subsequently
satisfied.
The evidence
4 The Applicant commenced work for the Respondent on
1 December 2000. Prior to being engaged by the
Respondent he was driving the tow truck in question for
another business, DJ’s Towing, who was contracted to
the RAC to provide tow truck services. The Respondent
heard that DJ’s Towing were about to lose the contract so
he made an application to the RAC to obtain permission
to purchase a tow truck from DJ’s Towing. The
Respondent’s application was successful. He purchased
the truck that was being driven by the Applicant and took
over the running of the tow truck on 1 December 2000.
5 The Applicant testified that the terms and conditions of
his engagement whilst working for DJ’s Towing were that
he and another driver, Mr Keith Harris, were paid 35% of
the total turnover of the tow truck. The truck was required
by the RAC to be on the road 18 hours a day. Inside the
truck was a data screen which transmitted all call outs
from the RAC to the driver. The Applicant was paid 35%
of the income generated from call outs or pick ups that
the tow truck received through the RAC computer system.
The Applicant was on a rolling shift in that he and the
other driver could work the hours they wished providing
the truck was on the road 18 hours per day.
6 The Applicant testified there was no break in working
for DJ’s Towing and for the Respondent as he and Mr
Harris continued to drive the tow truck. The Respondent
contacted the Applicant and Mr Harris and asked them to
meet at his (the Respondent’s) home to discuss the terms
of their engagement. The Applicant initially said that he
first met Mr Robson at his house after 1 December 2000
but then said that it could have been before. When crossexamined by the Respondent he agreed that he and Mr
Harris went to the Respondent’s home on 26 November
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2000. He agreed that at that meeting he (the Applicant)
and Mr Harris were informed by the Respondent that they
were required to operate the truck in accordance with the
RAC requirements, they would be given a fuel card for
the fuel, and in the meantime they were to obtain fuel
receipts. The Applicant testified that the Respondent
showed him a draft contract on a computer screen. The
draft contract contained five clauses. There was a
discussion about one clause in respect of payment of
recovery of costs of damage caused by unavoidable or
accidental damage and the Respondent agreed to amend
that clause.
After amending that clause, the Respondent provided the
following document to the Applicant to sign—
“CONTRACT TO PROVIDE DRIVER/DRIVERS
TO C & G ROBSON TRANSPORTATION
I/WE THE UNDERSIGNED AGREE TO
PROVIDE DRIVER/DRIVERS UNDER THE
FOLLOWING CONDITIONS
1. PAYMENT 40% OF THE TOTAL
AMOUNT EARNED BY THE CONTRACTOR (8% of the 40% paid into the drivers
nominated superannuation fund or the minimum amount as required by law).
2. I/WE THE CONTRACTOR AGREE TO INDEMNIFY
C
&
G
ROBSON
TRANPORTATION AGAINST ANY
CLAIMS BY THE CONTRACTOR OR HIS
DRIVER/DRIVERS FOR—SICK LEAVE
PAY, ANNUAL HOLIDAYS, LONG SERVICE
LEAVE
OR
SIMILAR
ENTITALMENTS (sic).
3. DAMAGE I/WE THE CONTRACTOR
AGREE TO PAY ALL COST DUE TO DAMAGE CAUSED BY THE NEGLIGENCE OF
THE CONTRACTOR OR HIS DRIVER.
UNAVOIDABLE OR ACCIDENTAL DAMAGE, C & G ROBSON TRANPORTATION
AGREES TO PAY THE FIRST $500.00 FOR
ANY CLAIM AGAINST C & G ROBSON
TRANSPORTATION CAUSED BY THE
CONTRACTOR OR HIS DRIVER.
4. THE CONTRACTOR AND HIS DRIVER/
DRIVERS AGREE TO ABIDE BY THE
CONDITIONS AND LAWS AS SUPPLIED
BY THE R.A.C. W.A. INCLUDING THE
CONTRACTOR AND HIS DRIVER/DRIVERS SHALL NOT TAKE ANY ANIMALS,
USE OFFENSIVE LANGUAGE OR
SMOKE IN FRONT OF THE MEMBER
WHILE BEING INVOLVED IN ANY PART
OF THE SERVICE.
5. TEMINATION(sic) OF CONTRACT
ONE MONTHS WRITTEN NOTICE WILL
BE SUPPLIED BY EITHER PARTY TO
TERMINATE THIS CONTRACT. IN THE
EVENT OF THE CONTRACTOR OR HIS
DRIVER/DRIVERS LOSING ACCREDITATION TO OPPERATE (sic) THE R.A.C. W.A.
TRUCK DUE TO THEIR LOSS OF DRIVING LICEINSE (sic) OR R.A.C. W.A.
DRIVING NUMBER THE CONTRACT
WILL TERMINATE IMMEDIATELY.
BUSSINESS NAME (sic)
ABN/GST NUMBER—C & G ROBSON
TRANSORTATION (sic)
SIGN
SIGN
DATE
DATE ”
The Applicant contends that when he first started driving
the tow truck the Respondent told him he would pay both
him and Mr Harris 40% of the total turnover of the truck.
However, the Applicant conceded in his evidence that the
Respondent informed him that the document had to be
signed before he and Mr Harris started driving on 1
December 2000 but that they could take the contracts
away and talk to whoever they wanted to, but that at the
end of the day they had to sign the contract.
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The Applicant testified that he did not have any difficulty
in agreeing to the terms of the proposed contract other
than clause 1 which provided that payment was to be
40% of the total amount earned by the contractor and
that 8% of the 40% is to be paid into his nominated
superannuation fund (or the minimum amount as required
by law). The only disputed term between the Applicant
and the Respondent was whether there should be a
deduction of 8% of the 40% to be paid into a
superannuation fund. The Applicant testified that it was
his view that to make the deduction would reduce his
remuneration to 32% whereas in his previous engagement
with DJ’s Towing, he was paid 35% with no
superannuation being deducted or payments of
superannuation made. The Respondent contends that the
deduction of 8% of the 40% would have resulted in a
payment of 37% of the total turnover, as 8% of 100% is
about 3.25%.
10 When cross-examined the Applicant conceded that the
Respondent informed him at the meeting on Sunday 26
November 2000 that he would not be engaged as an
employee, he would only be engaged as a contractor. He
also agreed that he would not be engaged as a contractor
until he met with the towing supervisor at the RAC on 1
December 2000 and that a meeting did take place with
the RAC on that day.
11 In cross-examination the Applicant also conceded that
the Respondent rang him on Tuesday 5 December 2000
and asked, “Where is the signed contract” and the
Applicant replied, “I’m having a solicitor or someone
else have a look at it because I don’t agree with the
superannuation clause.” The Respondent also put to the
Applicant that on either 6 or 7 December 2000 he (the
Applicant) telephoned the Respondent and said he had
someone look at the contract and he was not going to
sign it. The Applicant conceded that he had telephoned
but he did not concede that he was not going to sign the
document but said that he was unhappy with the contract.
12 Whether or not the Applicant advised the Respondent
that he was not going to sign the contract is in my view
immaterial because the Applicant’s evidence is that he
did not agree with clause 1 of the proposed contract. When
the Applicant informed the Respondent that he did not
want 8% superannuation deducted from 40% of the
turnover, the Respondent told him that he would find
another contractor.
13 The Applicant finished his shift on 9 December 2000 and
was paid for four shifts that he worked between 1
December 2000 and 9 December 2000, calculated on a
basis of 40% turnover of the truck without deduction of
any payments of superannuation or tax.
14 The Respondent testified that on 26 November 2000 he
explained to the Applicant and the other driver Mr Harris
that he would only engage them on a contract basis. He
also said he made it very clear to them if they were not
going to be contractors then they were not to drive the
vehicle after 1 December 2000. He said he explained to
both the Applicant and Mr Harris that his accountant had
advised him that under taxation laws he had to take 8%
of their payment and put it into a superannuation scheme.
He says he also pointed out to each of them that because
they were contractors they were to be responsible for their
own tax payments. He testified that the Applicant was
not rostered to work any particular hours but that the
vehicle was required to be on the road for 18 hours per
day according to a roster set by the RAC and it was
between him (the Applicant) and Mr Harris to determine
when they wanted to work and how many hours they
wanted to work, within the roster set by the RAC.
Legal Principles
15 Where the Commission makes a finding that contract is
not one of employment, the Commission has no
jurisdiction to deal further with the claim. The burden of
establishing the facts which show the absence of
jurisdiction lies with the party making such a claim
(Newbold Nominees Pty Ltd trading as Eclipse Carpet
Cleaners v Whitlock (1987) 67 WAIG 1113 per Gregor C
at 1115).
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16 In Howe v Intercorp Services Pty Ltd trading as
WestVision Painting Company [2001] WAIRC 2643 I
observed at [24] and [25]; (2001) 81 WAIG 1212 at
1214—
“The relationship of employer and employee is a
contract of service where an employee contracts to
provide his or her work and skill (typically to enable an employer to achieve a result). An independent
contractor works in his or her own business on his
or her own account. Whilst the authorities do not
establish a conclusive test for determining whether
a person is an employer, regard must be had to the
whole of the relationship. In Stevens v Brodribb
Sawmilling Co Pty Ltd (1986) 160 CLR 16 Mason J
at 24 and Wilson and Dawson JJ at 36 held that a
prominent factor is the degree of control which the
person (who engages the other) can exercise over
the person engaged to perform work. The High Court
also held that the existence of control is not the sole
criteria, other relevant matters include, but are not
limited to, the mode of remuneration, the provision
and maintenance of equipment, the obligation to
provide exclusive services, provision for holidays,
deduction of income tax, delegation of work, the right
to suspend or dismiss, the right to dictate the place
of work and hours of work. Further, Mason J in
Stevens v Brodribb Sawmilling Co Pty Ltd at 26 to
27 also observed that in some cases the organization
test can be a further factor to be weighed (along with
control), in deciding whether the relationship is one
of employment or of independent contractor. The
organization test is whether the party in question is
carrying on the business, in the sense of carrying it
on for himself or on his own behalf and not for a
superior (Montreal v Montreal Locomotive Works
[1947] 1 DLR 161 per Lord Wright at 169).
Whilst regard can be had to whether the parties regarded their contractual relationship one of
employee/employer or independent contractor, if the
evidence shows otherwise the parties cannot alter
the truth of that relationship by putting another label on it [Massey v Crown Life Insurance Co (1978)
1 WLR 676 and Narich Pty Ltd v Commissioner of
Pay-Roll Tax (1983) 2 NSWLR 601].”
17 Having considered all of the evidence, I have concluded
the Applicant was not an employee of the Respondent
but had a contract to supply services to the Respondent
as the following evidence stamps the engagement as one
of independent contractor—
a. Whilst the Respondent provided the vehicle and
fuel, the Applicant was required to comply with
all directions given by the RAC and to operate
the tow truck in accordance with jobs allocated
by the RAC;
b. The Applicant was free to arrange with Mr Harris
the number of hours that he worked, providing
that between the two of them arrangements were
made that the vehicle was on the road for the hours
rostered by the RAC;
c. Whilst the Respondent intended to pay superannuation on behalf of the Applicant, liability to
make payments of superannuation are not confined to persons who fit within the common law
meaning of employee (see Vabu Pty Ltd v Commissioner of Taxation (1996) 81 IR 150 at 152);
d. The Applicant was responsible for payment of
his own tax to the Commissioner of Taxation.
No Unfair Dismissal for Other Reasons
18 Although it is not necessary at law to consider any other
grounds why the application should be dismissed, I make
the following observations in respect of the contract
between the Applicant and the Respondent.
19 It is clear from the evidence given by the Applicant and
the Respondent, that the Respondent made an offer of
work to the Applicant subject to the condition that the
Applicant signed the written contract set out in paragraph
7 of these reasons. As the Applicant did not agree to the
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terms in the proposed contract, the contract was
terminated by operation of law as it was subject to a
condition which was not subsequently satisfied; that is,
when the Applicant failed to agree to the proposed term
that 8% the total turnover of the tow truck income be
paid as superannuation, the contract came to an end.
Accordingly, if I had found that the Applicant was an
employee of the Respondent, I would find that the
Applicant was not harshly, oppressively or unfairly
dismissed by the Respondent.
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Order.
HAVING heard Mr M Simpkins on his own behalf as Applicant and Mr G Robson on his own behalf as Respondent, and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979, hereby orders—
THAT this matter be, and is hereby dismissed for want
of jurisdiction.
(Sgd.) J. H. SMITH,
[L.S.]
Commissioner.
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Applicant
Respondent

Application for alleged unfair dismissal
dismissed.
Mr K Brown as agent
Mr E Rea as agent

_______________________________________________________________________________

1

Reasons for Decision.
The Applicant, Jaye Thornton Wells (“the Applicant”),
has made an application under s.29(1)(b)(i) of the
Industrial Relations Act 1979 (“the Act”) for orders

1681

pursuant s.29A of the Act. The Applicant claims that he
was unfairly dismissed by Carmelo Antonio Puglia trading
as Tiltmasters Trailers (“the Respondent”) on 14 February
2001.
Background
2 In November 2000 the Respondent’s business increased
and he decided to employ someone on a casual basis to
carry out cleaning, painting, grinding and generally
assisting the tradesmen in his workshop. One of the
Respondent’s existing employees, Mr Damien Brooks,
advised the Respondent that he knew the Applicant and
he could do the work. As a result the Respondent
employed the Applicant from 7 December 2000 on a
casual basis and the work continued until his employment
was terminated. The Respondent says that he engaged
the Applicant on a casual basis because he was uncertain
as to how long the increase in business would continue;
given uncertainties with the current Government and
Goods and Services Tax.
3 It is clear that at all material times the Applicant was paid
as a casual employee. The Applicant agrees that he was
initially engaged as a casual employee but says that at
the time his employment was terminated he was engaged
as a permanent employee. He said he usually worked more
than 8 hours a day and worked an average of 50 to 54
hours per week. He testified that about four weeks before
his employment was terminated he had an appointment
at Centrelink as he had continued to hand in
unemployment forms because he was not sure whether
or not the work with the Respondent would continue. He
spoke to the Respondent about the Centrelink
appointment. He said that the Respondent informed him
that he did not need to attend the appointment, as he was
“part of the furniture”.
4 The Applicant conceded that on 7 February 2001 he filled
in a tax file declaration in which he put an “x”in a box
indicating the basis of payment was “casual employment”.
The Respondent denies that he spoke to the Applicant
about the Centrelink appointment and says that at all times
the Applicant was engaged on a casual basis.
Events that led to the termination of employment
The Applicant’s Evidence
5 The Applicant testified that about lunchtime on 14
February 2001 the Respondent terminated the
employment of one of his friends and a fellow employee,
Mr Dallas Bennett. Mr Bennett’s employment was
terminated because he had made an offensive gesture to
a female secretary. As a result of Mr Bennett being
terminated the Applicant became extremely upset.
6 The Applicant testified that after lunch the secretary came
into the workshop about 1.00pm or 1.30pm and asked to
borrow a cigarette lighter. He testified he said to her, “You
do realise that Dallas was only joking?”, to which she
replied, “No, I wasn’t aware of that.” The Applicant said
that he was angry about Mr Bennett’s termination and he
asked other work members for their opinion. He said he
told them that he felt it was pretty unfair because the
Respondent had professed to be Mr Bennett’s friend.
When asked whether or not he engaged in foul language
when speaking to other workmen about Mr Bennett’s
termination, he admitted that he did, but said that it was
no worse than was usual in the workshop.
7 The Applicant said that at about 3.00pm that afternoon
the Respondent’s Foreman, Mr Colin Bell, approached
him and other employees, Mr Edward Payne and Mr
Damien Brooks, when they were having afternoon
“smoko” and asked him if he (the Applicant) felt like
returning to work. The Applicant said that he informed
Mr Bell that he did not feel like going back to work, but
that he did so. He says he began cleaning down some
galvanised gates for spray painting and that Mr Bell came
over and spoke to him. He says that whilst Mr Bell was
speaking to him (the Applicant), Mr Brooks was working
about 10 to 15 metres away, working on some truck scales.
The Applicant testified that Mr Bell came over to him
and acted in an intimidating manner towards him. In
particular he said that Mr Bell stood inches from his face
and continually grabbed his arm, even though he (the
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Applicant) asked him not to touch him. He said when
this occurred Mr Bell began calling him names and they
talked about what had happened to Mr Bennett. When
asked to elaborate on what he (the Applicant) said to Mr
Bell, the Applicant testified that he said to Mr Bell “his
best mate had been bent over and f… up the a… by Charlie
and that he was not f… impressed, especially when he
was supposed to be Charlie’s favourite son.” The
Applicant says that Mr Bell informed him, “If you don’t
like it just go home”, to which the Applicant replied, “So
what, are you sacking me then?” He says Mr Bell then
said, “If that’s the way you want to see it.”
8 After to speaking to Mr Bell the Applicant went into the
workshop, collected his belongings, filled out his time
book, left the work place and went home. He said that
about 6.30pm he received a message from Damien
Brooks’ brother that “he had got back his job for him if
he wanted it and just to come in the next morning”. The
Applicant said that he did not respond to the message,
but he did go into the workshop the next morning at about
9.15am or 9.30am. He spoke to the Respondent and told
him what had happened the previous afternoon and
informed him that he was there to collect his separation
certificate and final pay. He said that the Respondent told
him that he had not been “fired” to which the Applicant
says he informed the Respondent “Well, yes, Colin sacked
me”, to which the Respondent replied, “Well, all right,
then whatever”.
9 When cross-examined the Applicant conceded that the
Respondent informed him that he had not been terminated.
The Applicant also conceded that he did not want his job
back. He said he did not wish to work under the
supervision of Mr Bell. When asked why, he said Mr
Bell was a large man and he would feel intimidated if he
returned to work because of the way in which he (Mr
Bell) had dealt with him on the previous afternoon.
10 Mr Bennett gave evidence that he was employed as a
boilermaker/welder for the Respondent for about six
months until 14 February 2001. His employment was
terminated after a secretary came into the workshop and
he said “G’day” and gave her “the fingers”. He said he
had a good relationship with the Respondent prior to his
termination; that the Respondent had been to his home
for dinner and had recently attended his daughter’s
birthday party. It appears that Mr Bennett and the
Respondent had a “volatile relationship”. Mr Bennett
testified that he verbally abused the Respondent several
times everyday and that, “He (the Respondent) used to
come out in his gruff little mood and we’d tell him where
to go and he’d come back 20 minutes later and he’d be
happy and smiling and say he’s sorry or whatever”.
11 Mr Bennett gave uncontradicted evidence that on Friday,
16 February 2001, he, Nicole (his girlfriend and the sister
of Damien Brooks) and the Applicant went to the
Respondent’s office to pick up their final pay. He testified
that the Respondent threw some payslips in envelopes
and told them to go through them. He said they looked at
the payslips and asked whether they could go through
the time book, to which the Respondent replied “No.
That’s it. This is my workshop. Get out.” Mr Bennett
also testified that the Applicant picked up his book in
which he recorded his times of work and that the
Respondent grabbed the book off him (the Applicant)
and said that it was not his and that he was not to touch it.
The Respondent’s evidence
12 Some time after the Respondent engaged the Applicant,
he employed Mr Colin Bell to assist him (the Respondent)
in quoting and to supervise the workmen in the workshop.
The Respondent testified that Mr Bell did not have the
authority to terminate the employment of any of his
employees. He said that on Friday before the Applicant’s
employment was terminated he held a meeting with all
employees, including the Applicant, at which they
discussed the roles of each of the persons working in the
office and the workshop, including Mr Bell. He said he
advised all present at the meeting, “I do the hiring. I do
the firing.” The Respondent said the Applicant was present
at that meeting but that he thought Mr Bennett was not at
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the meeting, as he was working on-site, away from the
workshop. The Applicant said in his evidence that he did
not recall this point being discussed at the meeting.
13 Mr Bell testified that he was employed as the
Respondent’s Foreman. Prior to his employment with the
Respondent he ran his own metal trades fabrication
business in the eastern states. He testified that he had
been authorised by the Respondent to give instructions
and allocate work tasks to the employees in the workshop
and on some occasions he had been involved in the hiring
of staff, but he did not have authority to terminate the
employment of any employees.
14 Mr Bell testified that on a Monday, after Mr Bennett’s
employment was terminated the Applicant was very upset
and did not carry out his work correctly. He said he spoke
to him in the morning and told him to return to his work.
He said later that morning Damien Brooks asked if he
could speak to the Applicant by himself, to which he (Mr
Bell) agreed. He said, however, the Applicant’s attitude
did not improve and he (Mr Bell) later spoke to the
Applicant and asked him what he was doing, to which
the Applicant replied “Nothing”. Mr Bell said that the
Applicant was walking around in a daze and he told him,
“Well you’ve got to make up you mind what you want to
do. You’re doing nothing. What do you want to do? Do
you want to carry on work?” To which the Applicant
replied, “What, are you sacking me or something?” Mr
Bell says he replied, “No. I’m not sacking you.” He said
the Applicant then said to him “Who do you think you
are anyway?” To which Mr Bell replied, “Well, I’m the
foreman here” and he told him to get back to work. He
said the Applicant swore and made abusive comments
about the Respondent. Mr Bell said he then said to the
Applicant “You can’t carry on like this” and he then put
his hand on the Applicant’s shoulder and said, “Look,
Jay, just slow down, you know. What do you want to do?
Do you want your job or what?” to which the Applicant
said and kept on saying, “Are you sacking me?” Mr Bell
says he told him “No” and again asked him if he wanted
to carry on with his job or not and asked him to make up
his mind what he wanted to do. Mr Bell said the Applicant
then said, “Fine, I’ll go” and walked into the lunchroom
and filled out his time book.
15 In cross-examination it was put to Mr Bell that he took
the Applicant by the elbow. Mr Bell denied this and said
he only patted him on the shoulder.
16 Mr Bell testified that he spoke to Mr Brooks and they
agreed to tell the Applicant to go home and to come back
tomorrow. He said he then went and spoke to the Applicant
and told him to go home, think about what he was doing
and come back tomorrow. He said the Applicant replied
“I’ll see you tomorrow.”
17 Mr Brooks testified that he is a boilermaker/welder
employed by the Respondent. He said Mr Bennett was
dismissed on Monday at about 10.00am or 10.30am that
morning. He said that the Applicant was using a lot of
aggressive language about Mr Bell and the Respondent
during the day and he made personal derogatory
comments about the Respondent. He stated that as the
day progressed the Applicant became more aggressive
and angry. He said he spoke to Mr Bell and discussed
with him that it would be best if the Applicant went home
and returned the next day. Mr Brooks testified that at about
11.00am, he observed the Applicant talking to others in
the workshop and he heard Mr Bell instruct the Applicant
to resume his work. He said he overheard the Applicant
ask, “Are you sacking me?” to which Mr Bell replied
“No”. Mr Brooks said he saw Mr Bell put his hand on
the Applicant’s right shoulder but after that he (Mr
Brooks) returned to his work and did not hear any more
of the conversation. Mr Brooks said that the Applicant
later approached him and said, “Can I have my
screwdriver. I am heading off”, to which he replied “Yeah,
no worries”. He said that Mr Bell did not act in an
aggressive manner towards the Applicant. He said he (Mr
Brooks) later left a message at the Applicant’s home
saying he would see him at work the next day.
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18 When cross-examined Mr Brooks conceded that he,
himself, had been disgruntled with Mr Bell’s management
style and had considered leaving his employment with
the Respondent. He also conceded that he only observed
the Applicant talking to Mr Bell on one occasion on the
day in question. He said he telephoned the Applicant that
evening but he denied that he was aware that the
Applicant’s employment had been terminated.
19 Mr Payne testified that on Monday, 12 February 2001
the Applicant was very upset about Mr Bennett being
terminated. He said the Applicant argued with Mr Bell
whilst the Applicant was standing next to him at morning
“smoko”. He said the Applicant was angry and during
their argument, he heard the Applicant make a derogatory
comment about the Respondent in relation to Mr Bennett’s
termination. He said he heard Mr Bell say, “Look, forget
about it. You just go back to work and calm down.” He
then heard the Applicant say “I’m upset, just leave me
alone” and he saw the Applicant walk off. He said he
later saw the Applicant and Mr Bell walk over in front of
a container but he did not hear what was being said, and
that not long after, the Applicant came up to him and said
“See you later, Eddy, I just got the sack.” He said he then
saw the Applicant walk into the smoko room and as he
walked out he heard Mr Bell say “Well, go home and I’ll
see you in the morning.”
20 The Respondent testified that he saw the Applicant about
10.00am on Wednesday, 14 February 2001 but he was
out in the afternoon and did not see the Applicant until
the next day at about 9.00am. He said when he saw the
Applicant he said to him, “What the heck’s going on?”
as he had heard the other side of the story from the other
employees. The Applicant told him his side of the story.
The Respondent said that the Applicant then told him
that he “did not want to work here anymore” and that the
Respondent replied “Well, your job’s here. You’ve got no
problems about that”. He said the Applicant just wanted
to leave so he (the Respondent) told him “Okay, fair
enough. If you want to go, you go.”
21 When cross-examined the Respondent conceded that until
the date of termination of the Applicant’s employment
he had no complaint with the work or attitude of the
Applicant towards clients or any other employees. He
testified, however, that prior to Mr Bennett’s employment
being terminated he (Mr Bennett) had been rude to some
of his customers.
Submissions
22 It is contended on behalf of the Applicant that the foreman,
Mr Bell, either dismissed him or he was constructively
dismissed.
23 In Cargill Australia Limited, Leslie Salt Division v The
Federated Clerks’ Union of Australia, Industrial Union
of Workers, WA Branch (1992) 72 WAIG 1495 at 1497
(“Cargill”), the Industrial Appeal Court referred to the
English Court of Appeal in Western Excavating (EEC)
Ltd v Sharp [1978] QB 761, in which the learned Master
of the Rolls at 769 dealt with the common law position
in respect of “constructive dismissal” as follows—
“If the employer is guilty of conduct which is a significant breach going to the root of the contract of
employment or which shows that the employer no
longer intends to be bound by one or more of the
essential terms of the contract, then the employee is
entitled to treat himself as discharged from any further performance. If he does so then he terminates
the contract by reason of the employer’s conduct.
He is constructively dismissed. The employee is entitled in those circumstances to leave at the instant
without giving any notice at all or alternatively he
may give notice and say he is leaving at the end of
the notice. But the conduct must in either case be
sufficiently serious to entitle him to leave at once.
Moreover, he must make up his mind soon after the
conduct of which he complains; for, if he continues
for any length of time without leaving, he will lose
his right to treat himself as discharged. He will be
regarded as having elected to affirm the contract.”
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24 In The Attorney General v Western Australian Prison
Officers’ Union of Workers (1995) 75 WAIG 3166,
Rowland J, (with whom Anderson and Kennedy agreed)
after reviewing a number of authorities, including the
decision of the Court in Cargill, observed that he doubted
whether the common law principles which give rise to a
finding of constructive dismissal apply to relief claimed
under s.29 of the Act, as a claim for reinstatement is at
odds with the action of an employee who feels constrained
to resign because the whole basis of the contract has
disappeared. At 3169 Rowland J also observed that the
court had not been called upon to make any definitive
decision on whether or not a “constructive dismissal”
could fall into the category of an unfair dismissal for the
purposes of s.29 of the Act and the Court should not, in
that case, make any broad generalisations. His Honour
then went on to say that each case should be looked at on
its own facts and the approach of the Court of Appeal
New Zealand in Auckland Shop Employees Union v
Woolworths (NZ) Ltd [1985] 2 NZLR 372 should be
approved, in which Cooke J said, at 374—
“Section 117 of the Industrial Relations Act uses
several times the expressions “unjustifiable dismissal” or “unjustifiably dismissed”. The concept is
not a simple one. It is not in everyday use in the
English language. Its permissible scope in the context of this Act is a question of interpretation and so
of law (compare R v Robinson [1978] 1 NZLR 709,
716-717; United Fisheries Ltd v Commissioner of
Inland Revenue (1985) 8 TRNZ 364). Very broadly
a dismissal may be said to be unjustifiable if it is
unreasonable or procedurally unfair. But there is no
need here to go into the question of justification more
fully. The case stated is concerned, not with that question, but with the meaning of dismissal.
Obviously there is a dismissal when an employer in
fact “dismisses” a worker in the ordinary meaning
of the word. But the Arbitration Court has held in a
line of cases that the concept is wider and includes
constructive dismissal. In our opinion that is the correct approach. In the context of an Act aimed at good
industrial relations it is right to assume that Parliament would have meant “dismissal” to cover cases
where in substance the employer has dismissed a
worker although technically there has been a resignation.
The comparable English legislation has an exhaustive definition of dismissal: Employment Protection
(Consolidation) Act 1978, s 55. What the English
Courts call constructive dismissal appears there to
depend entirely on the words “if . . . the employee
terminates that contract, with or without notice, in
circumstances such that he is entitled to terminate it
without notice by reason of the employer’s conduct”.
In New Zealand the Courts are not tied to a statutory
definition. It would be undesirable to try to visualise all the kinds of case which the Arbitration Court
could properly treat as constructive dismissals, but
it is not difficult to list some.
The concept is certainly capable of including cases
where an employer gives a worker an option of resigning or being dismissed; or where an employer
has followed a course of conduct with the deliberate
and dominant purpose of coercing a worker to resign.”
25 The Applicant contends that the actions of Mr Bell
constituted an aggressive, abrasive, albeit quietly spoken,
attack and entitled the Applicant to withdraw from the
contract. It is also argued that the actions of the
Respondent and his representative, Mr Bell, constituted
a summary dismissal. Further, it is argued that there is an
onus on the employer not to allow his supervisory staff
to threaten the safety or health of an employee in the
carrying out of their work activities. In particular, it is
not permissible in any circumstances for people in
supervisory positions to lay their hands on an employee.
26 It is also contended on behalf of the Applicant that the
evidence given by Mr Bell and Mr Brooks should not be
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accepted because they were certain in their evidence that
the events in question occurred on Monday, 12 February
2001, in the morning and prior to lunch; whereas the
Respondent testified that these events occurred on
Wednesday, 14 February 2001 and the Applicant’s
payslips support the conclusion that he worked until 14
February 2001.
The Applicant’s payslips record that on Wednesday, 7
February 2001 he received payment for 53 hours that he
worked between 1 February 2001 and 7 February 2001.
He was paid a net amount of $667.50. His separation
certificate records that his employment ended on 14
February 2001 and he was paid $535.60 net on
termination. It is common ground that he was not paid
any accrued leave or notice in lieu.
It argued on behalf of the Respondent that the Applicant’s
last day of work was Monday, 12 February 2001, but
payments made to the Applicant on termination do not
appear to support this contention. In any event any finding
in respect of this issue is not material to the decision as to
whether the Applicant was unfairly dismissed, however,
it is a matter, which should be taken into account by the
Commission, in assessing the credibility of the witnesses.
It is conceded on behalf of the Respondent that even if
the Commission was to make a finding that at the time
the Applicant’s employment was terminated he was
engaged on a casual basis, at the time of termination the
period of engagement was on-going because the Applicant
was employed on the basis that he would be engaged for
as long as work was available. At the time the Applicant’s
employment was terminated the Respondent still had ongoing work for the Applicant.
The Respondent argues that the Applicant’s conduct on
the day in question was unacceptable, that the Applicant
made derogatory and abusive comments about the
Respondent. Whilst it is accepted that bad language is
part of this workplace, the Respondent argues that it is
not acceptable for bad language to be used in an abusive
way towards fellow employees or be directed at the actions
of an employer.
The Applicant was upset and angry and behaved in an
aggressive manner. The Respondent argues that Mr Bell
attempted to diffuse the situation by advising the
Applicant that he should go home. The Respondent says
there was no intention of dismissing the Applicant and
the Applicant was expected to attend work the next day.
The Respondent contends that the employment
relationship came to an end at the initiative of the
Applicant. In the alternative, the Respondent submits that
even if the Respondent had taken action, which could be
construed as a repudiatory breach, in light of the actions
by the Applicant on the day in question; the Respondent
would have been entitled to terminate the Applicant’s
employment.

Conclusion
32 After considering all of the evidence in this case I do not
accept that the Applicant was unfairly dismissed for the
following reasons—
(a) Whilst I accept that in this workplace the use of
bad or foul language per se is acceptable, I do
not accept that such language should be used in a
way that is abusive of an employer or to another
person.
(b) Where the Applicant’s evidence departs from the
evidence of Mr Bell, I prefer the evidence given
by Mr Bell to the evidence given by the Applicant. Although I have concluded that Mr Bell was
mistaken about the day and the time of the events
that occurred, I found Mr Bell to be a forthright
witness, who gave his evidence honestly and without embellishment. Accordingly I find that Mr
Bell was not aggressive towards the Applicant
and that he told him (the Applicant) to go home
and come back to work tomorrow.
(c) Even if I was to prefer the Applicant’s version of
events to Mr Bell’s, it is clear from the Appli-
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cant’s evidence that he was angry and his behaviour was unacceptable in that he made a
derogatory and abusive comment about the Respondent. Further, in response to that comment
the Applicant’s evidence at its highest, only establishes that all Mr Bell did was to stand close
to him and grab him by the arm. There is no evidence that Mr Bell had on any prior occasion acted
in an aggressive way to the Applicant or to anyone else in the workplace. When regard is had to
the verbally aggressive conduct by the Applicant,
I cannot accept that one single incident of aggressive behaviour by Mr Bell, in a robust
environment such as this workshop, constituted
conduct that could be imputed to the Respondent
and characterised as constituting a repudiation of
an essential condition of the Applicant’s employment contract, or conduct the purpose of which
was to force the Applicant resign.
33 Accordingly, I will make an Order dismissing the
Application.
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Reasons for Decision.
The Applicant, Alan Victor Wilmott (“the Applicant”) has
made an application under s.29(1)(b)(i) of the Industrial
Relations Act 1979 (“the Act”) for orders pursuant to
s.23A of the Act. The Applicant claims that he was harshly,
oppressively or unfairly dismissed by the Bank of Western
Australia Ltd trading as BankWest (“the Respondent”)
on 10 November 2000. The Applicant was employed by
the Respondent as a Client Server Developer in its IT
development branch. The Applicant’s employment was
terminated for inappropriate use of the Respondent’s email
system.
The Applicant is a specialist Lotus Notes programmer.
He first began work on 11 November 1999 at the
BankWest premises when he was engaged by WestNet
Consultants to carry out work on the Respondent’s
computer system. In June 2000 the Respondent offered
the Applicant employment as a Client Server Developer.
The Applicant entered into a written contract of
employment with the Respondent on 16 August 2000.
Pursuant to the terms of the contract the Applicant was
engaged on probation for a period of six months from 17
August 2000. Further, pursuant to clause 5(a)(i) of the
contract, the Applicant was required in all respects to
“observe all proper and lawful directions of the Bank”.
Whilst engaged as a contractor with WestNet Consultants,
the Applicant received a number of internal emails from
a person employed by the Respondent. These emails were
received on 1 and 2 June 2000 and on 18 and 20 July
2000. Among these emails were a number of cartoons
that the Respondent says were offensive and
inappropriate. The Applicant opened the emails, viewed
the attachments, and stored them in a mail folder marked
“humour”. These emails were received on his own laptop.
However his laptop was linked to the Respondent’s server
and he received the emails through the Respondent’s
computer system. The Applicant testified that he stored
the emails because he may want to look at them again in
the future to have a private laugh. He said he never deleted
anything until he hit the 50-megabyte storage limit and
received a warning from the system.
It is common ground that the Applicant was aware that
the storing of pornographic images on the email system
could lead to termination of employment with the
Respondent. The Applicant testified that in December
1999 (whilst engaged as a contractor) he became aware
that a manager of the Respondent was terminated for
accessing pornographic material. Further the Applicant
testified that shortly after he commenced employment
with the Respondent he received the following email from
the Respondent’s Managing Director on 24 August
2000—
“I am disturbed to report, once again, inappropriate
use of the Bank’s computer systems. In recent weeks,
the Bank has dismissed and demoted a number of
staff for storing and distributing pornographic or
inappropriate materials using the Bank’s computer
systems.
The Bank’s position is quite clear—if you receive
any emails that are pornographic, offensive of otherwise inappropriate, you must delete such material
immediately and advise your manager. BankWest
will not tolerate the inappropriate use of its systems.
Staff who retain pornographic images on their systems, either as uncleared mail or stored in a
sub-directory, will be dismissed. It is quite simple—
if such material is received then it must be deleted
immediately, not stored, printed or sent. Delete it
immediately. You must then inform the person who
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sent the material not to send such material again and
report the matter to your immediate manager.
You must make yourself aware of the Bank’s policy
on the Internet and systems usage. Ignorance of the
Bank’s rules is not an excuse. Bank computer systems are routinely scanned for offensive and
pornographic material. If it’s there, it will be detected.
If you have any doubt as to whether certain Internet
usage or email communication is acceptable, please
discuss it with your manager or refer to the Bank’s
Internet/email policies.”
The Applicant testified that after he received the above
email he received by email a copy of the Respondent’s
Internet and Email Usage Policy. The material parts of
the policy are—
“A breach of this policy will result in disciplinary
action that may include counselling, restriction or
removal of access, warnings, demotion or termination of employment with BankWest
…Acceptable Internet and email usage is an
activity which:…
• complies with the Guiding Principles, the
Code of Ethics and applicable BankWest policies.
If there is any doubt as to whether certain Internet
usage or email communication is acceptable, please
discuss it with your manager.
…Users must not store files, send messages nor access sites, which are—
• offensive, indecent, obscene, menacing, violent or abusive;…
• pornographic, obscene or contain suggestive
material; or
• could otherwise be considered objectionable.”
The Applicant testified that he read the Managing
Director’s email and the Internet and Email Usage Policy
and thought, “Well, that’s about pornography, I don’t have
any on my machine, I do not need to worry about it”.
When cross-examined, the Applicant conceded that when
he signed his contract of employment he received a folder
with a large number of documents in it. He said that he
had been working at the Respondent for some time and
he did not recall whether he read all of the documents in
the folder. In the folder of documents were two documents
that set out the Respondent’s policy in respect to internet
usage. In a document titled “Doing It Right” was attached
another document headed “Internet Usage Policy”. Under
the heading 1.2, “General Responsibilities” in the Policy
it is stated, “You must comply with the rules, regulations
and acceptable usage policies that are in force for each
system you access. Further under the heading, “Sexual
and Racial Harassment” it is stated, “BankWest is
committed to a workplace free from sexual and racial
harassment. You must ensure your Internet usage could
not be construed as sexual or racial harassment. You may
not access any pornographic or sexually degrading sites.”
In addition under the heading, “Objectionable Material”
it is stated, “You must not send messages nor access sites
which are: offensive … indecent.” Another document in
the folder was a document titled, “Information
Technology Security Policy”. Under the heading
“Internet” it is stated, “The downloading/viewing of
pornographic or other material which have the potential
of causing sexual harassment in the workplace is
forbidden”.
In early November 2000 the Applicant received a
telephone call from Mr Larry Archondakis, the Manager
of Staff Investigations, who informed him that he had
been misusing the Respondent’s computer system. The
Applicant testified that he was astounded and he informed
Mr Archondakis that he denied he had done so. Mr
Archondakis arranged a meeting with the Applicant
together with the manager of IT Development, Mr Peter
Ashcroft, on 6 November 2000.
In course of the interview the Applicant was shown
material from his humour file. He was asked to make a
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statement which he did so. In a written statement he
stated—
“My name is Alan Wilmott and my staff number is
38297.
I have been employed by BankWest for 3 months
and currently work in IT Development.
Inappropriate content has been found in my Notes
e-mail folder I saved the content in directory in my
e-mail titled “humour”.
I wish to state that I am aware of the Bank’s policy
relating to storing of inappropriate material. The
policy states that any such material that is received
is to be deleted and the sender is to be advised not to
send similar content.
I did not follow the Bank’s guidelines in that I did
not inform the sender not to send similar content,
(in fact I probably encouraged it by saving the content), and I saved the content.
My reason for storing this material is because at the
time I received the e-mails in question, I did not think
that the content would cause me the problems that I
find myself in today.
If I am allowed to retain my job with the Bank, I
will be following the Bank’s policy to the letter.
I make this statement voluntarily and confirm that
its contents are true in every detail.”
10 The Applicant was informed by Mr Archondakis that he
was suspended on full pay and asked to write a letter to
Human Resources setting out any mitigating
circumstances as to why he breached the email policy. In
a letter to Human Resources dated 7 November 2000 the
Applicant stated—
“I am writing this letter in an effort to explain my
inappropriate use of BankWest’s computers.
Contrary to the Internet & e-Mail Usage Policy, I
stored material that could be considered objectionable or offensive in a directory of my Lotus Notes
e-mail file. I was sent the material via email by a
colleague and stored the material in a folder titled
“humour”. I did not forward the material to others.
I was aware of the policy and that it is against the
policy to store offensive material, but I interpreted
offensive as being pornographic. Now that I have
re-read the section regarding Objectionable Material, I can see that the material I had stored did indeed
breach these guidelines.
I have worked for BankWest for 12 months now (9
months as a contractor, 3 months as an employee)
and hope to retain my position with the Bank. I will
follow the Internet & e-Mail Usage Policy to the
letter.
I endeavour to act professionally at all times and I
am ashamed of the fact that I have breached the
policy. I have let down the bank, myself and my wife
and children. I am deeply sorry for my actions, and
that I have brought discredit to my team in IT Development. I hope this letter has conveyed that I am
genuinely remorseful and persuades you to continue
my employment with BankWest.”
11 After consulting with Ms Selina Duncalf, Manager of
People Consulting and Industrial Relations for the
Respondent, Mr Archondakis wrote a report to Mr Chris
Whitehead, General Manager of Emerging Businesses
and Systems, recommending the Applicant’s employment
be terminated. In a memorandum dated 9 November 2000,
Mr Archondakis stated—
“A scan of incoming e-mail attachments revealed that
Alan had received attachments, which may be of an
inappropriate nature. On 11th October 2000 a copy
was made of Alan’s Lotus Notes mailbox and the
contents searched for inappropriate e-mails. Two e
mails, with many inappropriate and pornographic
cartoon attachments, were found stored in a folder
called Humour in Lotus Notes.
Alan and his manager Peter Ashcroft were interviewed on Monday 6th November 2000. Alan was
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very forthcoming admitting that he was aware of the
MD’s Internet and E-mail policy and that he had
breached the policy by saving the cartoons in the
Humour folder of his Lotus Notes mailbox. The only
mitigant Alan offered was that he didn’t think the e
mails in question breached policy but in his letter to
John Lynch, Alan states he has re read the policy
and acknowledges the materials stored did breach
the banks guidelines.
The e-mails were received from a fellow employee
but do not appear to have been forwarded to other
staff or 3rd parties outside the bank. There were no
other inappropriate e-mails in his inbox and none
appear to have been stored on his shared directory
or hard drive.
Alan was suspended on full pay and given until the
close of business on Tuesday 7th November 2000 to
prepare a statement for the Head of People Services
outlining the circumstances of his actions and why
he should not be dismissed.
Summary
Alan has admitted that he stored inappropriate and
pornographic cartoons in a folder called Humour in
his Lotus Notes mailbox and that he is in breach of
the banks policy. He is aware of the banks policy
and that he believed the materials saved didn’t fall
into the inappropriate category. However, Alan says
in his statement that after re reading the policy the
material stored do breach the guidelines and he
apologises for his actions.
Recommendations
Alan has been with the bank for 12 months including 9 months as a contractor. He is an experienced
IT officer and fully aware of the banks policy. Alan
has admitted that he has breached this policy and I
have no option but to recommend his dismissal.”
12 An affidavit of Christopher Michael Whitehead was
tendered into evidence by the Respondent (on the basis
that the Applicant did not admit the contents of the
affidavit). In his affidavit, Mr Whitehead says that he
attended the meeting on Friday 10 November 2000 to
make a decision in respect of five employees who had
breached the Respondent’s Internet and Email Usage
Policy, one of whom was the Applicant. In his affidavit,
Mr Whitehead stated—
“Mr Archondakis had recommended that Mr
Wilmott’s employment be terminated Ms Duncalf
supported that recommendation because some of the
documents stored by Mr Wilmott were of a sexual
nature and nothing had been raised by Mr Wilmott
which mitigated his breach of the Policy.
I and the other General Managers were concerned
to ensure that any action taken was consistent with
the way in which the Bank had previously dealt with
breaches of this particular Policy. One of us raised
in particular the situation which had occurred in
Brisbane.
Ms Duncalf addressed us on the way in which
the Bank had dealt with other breaches of the policy,
including the Brisbane incident. She explained that
the Brisbane employees had all deleted the offensive material immediately following a warning email
from the Managing Director and that as they could
be seen to have complied with that directive the decision was taken that it might appear unduly harsh
to dismiss in those circumstances. She mentioned
that there had been only one other case where the
employee’s particular circumstances had resulted in
a decision not to terminate notwithstanding the receipt and failure to delete immediately of some
sexually explicit material. This concerned an employee in Sydney who had recently been transferred
from Perth, who had been ill and had been working
under a lot of pressure. In all other cases where the
breach related to sexually offensive material the
employees had been dismissed.
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I concluded that the recommendations made by Mr
Archondakis and Ms Duncalf were correct and that
there were no circumstances to justify any disciplinary action other than dismissal.
The termination letter dated 13 November 2000 was
signed by me. It was prepared by People Services
for my signature. There were 3 termination letters
prepared for my signature and I did not notice that
the letter incorrectly stated that Mr Wilmott admitted storing pornographic material. He had admitted
storing only offensive material.”
Although Mr Whitehead stated in his affidavit that in all
cases where a breach of the policy related to sexually
offensive material, the employees had been dismissed,
the Respondent tendered into evidence a memorandum
dated 6 July 1998 which states—
“1. I had occasion last week to demote a Banker who
used the Bank’s PC. with which he had been
trusted with custody, to download games and also
to receive, store and transmit soft porn e-mail.
2. This activity was detected centrally through IT
Security. The Banker’s actions in this case were
a blatant breach of Bank policy and simply irresponsible.
3. We have made a substantial investment in the RM
Toolkit, including the e-mail facility, in order to
offer a customer management and communication platform equal to the best in the business.
For it to be misused in this way is most disappointing.
4. Similar breaches of policy will not be tolerated
and could result in dismissal.
5. Would you please note this message and relay to
your direct reports.”
Whether there were any mitigating circumstances in that
case is not known.
Although the emails were described by Mr Archondakis
as containing inappropriate and pornographic cartoon
attachments, and the letter of termination referred to the
Applicant receiving and storing offensive and
pornographic emails, it is clear from the material, and it
is conceded that the emails do not contain material that
can be described as pornographic.
Mr Archondakis testified the reason why he made the
recommendation that the Applicant be dismissed was
because the material was of a sexual nature. The effect of
his evidence was that where material of a sexual nature is
found in an employee’s computer file the only disciplinary
recommendation that he could make is dismissal. He
considered that no distinction could be made between
pornographic material and sexual explicit material that
was not pornographic. He said however that if an email
or emails contained material of a nature other than
sexually explicit material he would not necessarily
recommend dismissal. Mr Archondakis conceded that
when he interviewed the Applicant that the Applicant
advised him that he was aware of the policy but that at
the time (he read the policy) he did not think he had
breached the policy. Mr Archondakis also conceded that
the Applicant was very upfront and forthcoming in the
interview.
Ms Duncalf gave evidence that Mr Archondakis asked
her for a second opinion as to whether the emails stored
by the Applicant and four other employees were in breach
of the Internet and Email Usage policy. She testified that
she viewed the material contained in computer files of
five people and came to the opinion that the material was
of a sexual nature, sexually explicit, pornographic. She
relayed her opinion to Mr Archondakis. She testified that
the material in the Applicant’s file was sexually explicit
and had the potential to offend people and was in breach
of the policy. She said the policy had been communicated
to the Applicant and he provided no mitigating or personal
circumstances as to why the material was stored. She
testified, in her opinion a couple of the emails stored by
the Applicant were very offensive.
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17 An affidavit of Allan William Ball, a Project Manager IT
Development employed by the Respondent was tendered
into evidence on behalf of the Respondent on the same
basis as the affidavit of Mr Whitehead. In his affidavit he
states—
“I have had the opportunity to review the various
emails sent by the Managing Director to all employees of the Bank concerning the use of the Bank’s
computer systems. I recall that shortly after receipt
of the Managing Director’s email dated 24 August
2000 we held an informal meeting where the only
subject discussed was the Managing Director’s email
and the Internet/Email Policy.
It started as a general discussion in which there was
a comment made, and general agreement expressed,
that the people who had been dismissed, as referred
to in the Managing Director’s email, “were silly buggers, everyone is aware of the policy and the
punishment if you get caught”.
This developed into a discussion of what was inappropriate. We all agreed that pornography was real
pictures or “AVI’s” (which is a term referring to audio visual material) and was a definite no/no.
The discussion then turned to what was offensive or
inappropriate and as I recollect, they were discussed
together i.e. no real distinction was made between
them. We discussed jokes and cartoons in that context and I recall saying “What is offensive to one
person may not be to another you have to make a
judgment whether or not it is “dodgy” and could
cause offence.”
I recall one of the group Darren Baseden asked
whether a picture of somebody with a torn off arm
would be regarded as offensive. I expressed the view
that I would regard that as offensive.
I also specifically recall Alan Wilmott participating
in the discussion.
The meeting ended with me telling them that if they
had anything on their systems which they believed
was “dodgy” they should delete it immediately.”
18 It was conceded by the Applicant that some people may
find the emails in question inappropriate and he could
see that some people would find them offensive. However
it is apparent from each of the emails stored by the
Applicant that only two can be described as sexually
explicit, in that they are cartoons that depict an act of
sex. I do not accept the evidence given by Ms Duncalf as
she inferred that the material stored by the Applicant was
pornographic. I accept the submission made by Mr
Schapper on behalf of the Applicant that the emails in
question can said to be best described as “dirty jokes”. In
particular they are dirty jokes of the kind that you might
find in a secondary school playground or in the possession
of undergraduates at University.
19 The Applicant testified that in the IT Development
Department there are copies of B magazine lying around
that people can open up which contain pictures of breasts
and an article about “My experience with my first
vibrator”. Mr Timothy Ford, the Respondent’s General
Manager of People and Organisational Development,
testified that the Respondent had no cause for complaint
for magazines such as B magazine to be left in the
reception area or in lunchrooms. However he conceded
that whilst such magazines may contain photographs of
women in various states of undress, if such photographs
were stored in an employee’s computer file the person in
question would be in breach of the Respondent’s email
policy.
20 The Applicant gave uncontradicted evidence that other
employees and other persons engaged to work at the
Respondent could not access his mail files unless that
person had manager or security clearance.
Submissions
21 The Applicant does not challenge the Respondent’s right
to place constraints and make rules on the use of its assets.
Further it is conceded that the policies that regulate the
Respondent’s email system are appropriate and that the
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Respondent is obliged to make such a policy to ensure
that the Respondent’s email systems are not misused used
by employees.
22 Whilst it appeared open on the facts for the Respondent
to contend that by storing the emails in his humour file,
the Applicant breached a lawful and proper direction, no
such submission was made as the Respondent says the
Applicant’s conduct in breaching the Internet and Email
Usage Policy constituted an act of misconduct.
23 The Respondent contends that it was entitled to summarily
dismiss the Applicant. It says its business is built upon
its image. It is a professional, conservative organisation.
Further given there is a massive amount of material that
is available on the internet and the speed at which it can
be distributed, the Respondent is required to have a very
strict policy to govern the use of its email system. It is
also argued that all sexually explicit material on the system
should be dealt with in the same way, that is, in all cases
the storage of such material warrants dismissal unless
there are circumstances of mitigation. The Respondent
says that the Applicant breached the policy in the
knowledge that to continue to store inappropriate or
offensive material was in breach of the policy. In
particular, the Respondent submits that the real gravamen
of the breach is that after the Applicant received the
Managing Director’s email on 24 August 2000 he
continued to store the material and did not take any steps
to delete it.
24 The Applicant submits that the only question was whether
it was harsh, oppressive or unfair to terminate the
Applicant’s employment for what he did. In essence, Mr
Schapper submits that the breach of the policy by the
Applicant was trivial, in that the content of the emails in
question are so far at the bottom of the scale in terms of
the severity of conduct that could breach the Respondent’s
Internet and Email Usage Policy. It is said the storing of
the emails constituted a technical breach of the policy.
The Applicant did not create the material in question or
transmit the material to other persons. It is also contended
that the penalty which was imposed, is the same penalty
that would be imposed on persons who are guilty of far
more serious misconduct, such as creating or distributing
pornography through the Respondent’s computer system.
The Applicant concedes that the necessity for the
Respondent to have a firm policy in relation to email usage
may have justified the Respondent characterising his
conduct as “misconduct” but that an appropriate penalty
would have been counselling, a warning or a demotion
for a short period of time.
Conclusion
25 Where an employee is dismissed summarily the onus is
on the Applicant to demonstrate the dismissal was not
fair on the balance of probabilities. However, there is an
evidential onus upon the employer to prove that the
summary dismissal is justified (Newmont Australia Ltd v
The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers (1988) 68 WAIG 677 at 679).
26 The question to be determined by the Commission is
whether the legal right of the Respondent to dismiss the
Applicant for breach of a policy has been exercised so
harshly or oppressively against the employee as to amount
to an abuse of that right (Ronald David Miles, Norma
Shirley Miles, Lee Gavin Miles and Rose and Crown
Hiring Service trading as The Undercliffe Nursing Home
v The Federated Miscellaneous Workers’ Union of
Australia, Hospital, Service and Miscellaneous, WA
Branch (1985) 65 WAIG 385 at 386 (“the Undercliffe
case”)).
27 The Undercliffe case concerned a breach of a hospital
rule that staff should order their meals by a certain time
each day by placing their name on a board provided for
that purpose. The main reason for the rule was to have
effective control over the distribution of food for a variety
of sensible and realistic administrative requirements. The
factual circumstances of the Undercliffe case were that a
nursing assistant requested the cook to put some meat
aside for her on a plate for a sandwich. The request was
made after the time had passed for putting her name on
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the board. The cook put the meat aside as requested. The
nursing assistant did not put her name on the board
although she said in evidence that she intended to do so
when she picked up the meat at her lunch break. The
Industrial Appeal Court held that it was important that
there was no suggestion that the nursing assistant and the
cook intended to avoid payment. The Court found that
although the rule was not trivial, the circumstances of
the breach of the rule were trivial so as to amount to an
abuse by the employer of its right to dismiss.
28 After having considered all of the evidence, I have
concluded that the breach of the policy by the Applicant
was in all the circumstances trivial and that the Applicant
was harshly dismissed. In reaching this conclusion I have
had regard to the following—
(a) I accept the Applicant’s position that the emails
in question are dirty jokes, which one might find
in possession of schoolboys.
(b) I accept that the Applicant did not forward the
emails to any other persons.
(c) There is no evidence that anyone other than Mr
Archondakis and the other bank officers who investigated this matter read or viewed the emails.
(d) Whilst there is clear statement by the Managing
Director on 24 August 2000 that staff who retained pornographic images on their systems
would be dismissed, no such warning was given
in relation to offensive or otherwise inappropriate material. Further in none of the documents,
which were read by, or provided to the Applicant, was there any explanation of what the
Respondent would consider to be inappropriate
or offensive material, although the affidavit of Mr
Allan Ball, the Applicant’s Project Manager, attests that there was a meeting following the receipt
of the Managing Director’s email on 24 August
2000 at which the Applicant participated in a discussion. Whilst Mr Ball says that there was a
discussion about the email and the Internet and
Email Usage Policy, it is not apparent from his
affidavit whether there was any discussion about
sexually explicit material that would not be regarded as pornography, in the context of offensive
or inappropriate material.
29 In my view, the failure by the Applicant to adhere to the
Internet and Email Usage Policy did not warrant summary
dismissal, although the circumstances may have justified
other disciplinary action such as a severe reprimand, a
warning or a demotion, with a further warning that
dismissal would immediately follow for a repeated
offence.
Remedy
30 It is clear that reinstatement is not practicable as the
Applicant has left Western Australia and is seeking work
in the United Kingdom.
31 After the Applicant was terminated he obtained
employment with his previous employer, WestNet
Consultants, on 14 November 2000. His terms of
engagement were that he was paid $60,000 per annum
for a fixed term, which was to expire at the end of January
2001. The Applicant’s contract was extended until 2
March 2001. The Applicant gave his evidence in this
matter on 12 March 2001. He testified that since 2 March
2001 he had not earned any income and that he and his
family were moving to London where he intended to seek
work. He testified that there are very few jobs for Lotus
Notes programmers in Perth and that the jobs that had
been advertised on JobNet had been with BankWest and
Unisyswest. He said that as Unisyswest is affiliated with
BankWest he would not get a job with them. In crossexamination, the Applicant conceded that his search for
work in the United Kingdom is likely to be advantageous
to him from an income point of view.
32 The Applicant has suffered a loss of $5,000 per annum
from 14 November 2000 until 2 March 2001. Mr
Schapper contends that he has an ongoing loss of
$65, 000 per annum since 2 March 2001. However, the
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Applicant’s employment was subject to a six months
probationary period. At law, there is no obligation for an
employer to re-engage the employee at the end of the
probationary period. However, no issue was raised in
respect of the Applicant’s performance so it appears
unlikely that the Applicant’s employment would have
come to an end at the end of the probationary period, as
the Respondent made no submission that the Applicant’s
loss should be assessed by being confined in time to the
time the probationary period would have expired.
However, in light of the concession that the Applicant’s
prospects of obtaining work at a higher income in London
are much better than they are in Western Australia, I will
make an order that the Respondent pay the Applicant a
sum of $1,519.23 being the difference in salary between
the 14 November 2000 and 2 March 2001 calculated as
15 weeks and 4 working days at $5,000 per annum. Added
to that amount is 6 days pay at the rate of $65,000 per
annum, which is an additional sum of $1,500. I will also
make a declaration that the Applicant’s termination was
harsh.
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Result

Declaration that the Applicant was
harshly dismissed and an order made that
the Applicant be paid $3,019.23 as
compensation.

Representation
Applicant
Respondent

Mr D H Schapper of counsel
Mr C D Raymond of counsel

_______________________________________________________________________________

Order.
Having heard Mr D Schapper of counsel on behalf of the
Applicant and Mr C Raymond of counsel on behalf of the
Respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby—
1. Declares that the Applicant was harshly dismissed.
2. Orders that the Respondent do pay the Applicant
$3,019.23 within seven days of this order as compensation.
(Sgd.) J. H. SMITH,
[L.S.]
Commissioner.

SECTION 29 (1)(b)—Notation of—
Applicant

Respondent

Number

Commissioner Result

Adamson EL
Allison WA
Anderson L
Bailey T
Barker NA
Bazelmans MG
Bjorke-Nielsen S
Blanch SR
Boland PH
Bolton T
Borich SI
Bowles AJ
Bradley L
Bryan AT
Bryson R
Burdett RM
Burton JY
Buswell G
Caldicott ML
Cicchini KA

Vegas Enterprises Pty Ltd and Others
Nationwide Termite and Pest Management Pty Ltd
The Director Dale Medical Trust
Cable Sands (WA) Pty Ltd
Vogue Interiors (WA) Pty Ltd
Tom Rumenos of Rumenos Contractors
J Palermo and Co
Anaconda Nickel Ltd ACN 0611 170 780
Boss Business Print Pty Ltd
Cable Sands (WA) Pty Ltd
Westrac Equipment Pty Ltd
Sika Australia Pty Ltd
Shire of Ashburton
Kenwick Outdoor Supplies
Austie Nominees Pty Ltd trading as Liberty Liquors
Surespek ISS Pty Ltd
Fiscal Pty Ltd t/a Dewsons
Cable Sands (WA) Pty Ltd
Karriview Management Pty Ltd
Captain Choppers Pty Ltd ACN00944722
t/as Red Dot Stores
Independent Air Freighters WA Pty Ltd
Marconi Commerce Systems Australia Ltd
ACN 000 020 799
BMIS Pty Ltd
BGC Construction
Ming Southwest Pty Ltd
AdultShop.com Limited
Belinda Wardlow Jones

SCOTT C
COLEMAN CC
SCOTT C
SCOTT C
KENNER C
GREGOR C
KENNER C
KENNER C
SCOTT C
SCOTT C
BEECH C
KENNER C
COLEMAN CC
SCOTT C
WOOD C
BEECH C
BEECH C
SCOTT C
SMITH C
GREGOR C

1694/2000
139/2001
1719/2000
1710/2000
796/2001
878/2001
660/2001
681/2001
430/2001
1712/2000
293/2000
632/2001
1751/1999
2081/2000
147/2001
712/2001
700/2001
1713/2000
385/2001
1980/2000

Dismissed
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Dismissed
Discontinued
Discontinued
Discontinued
Discontinued
Dismissed
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued

GREGOR C
BEECH C

530/2001
848/2001

Discontinued
Discontinued

BEECH C
GREGOR C
GREGOR C
BEECH C
BEECH C

333/2001
857/2001
860/2001
1703/2000
1680/2001

Discontinued
Dismissed
Dismissed
Discontinued
Discontinued

Clift JJ
Colfer JF
Coli D
Couch SJ
Creed RJ
Croker N
Daly MP
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Number

Commissioner Result

Dunstan k

Pacific Transport

SMITH C

672/2001

Ellis LJ

Armadale Home Help Service for Aged and
Disabled Inc
Colliers Jardine (WA) Pty Ltd
Hungry Pat’s
Durakel Fabrications
Kookai-Beba Enterprises Pty Ltd
Alex Lam

SCOTT C

379/2001

Discontinued
by leave
Dismissed

KENNER C
GREGOR C
SCOTT C
BEECH C
WOOD C

1567/2000
548/2001
1857/2000
725/2001
643/2001

Dismissed
Discontinued
Dismissed
Discontinued
Dismissed

SCOTT C
BEECH C
WOOD C
SCOTT C

574/2001
282/2001
905/2001
235/2001

want of
prosecution
Dismissed
Discontinued
Discontinued
Discontinued

SMITH C
SCOTT C
BEECH C
GREGOR C

400/2001
611/2001
581/2001
2091/2000

Discontinued
Dismissed
Discontinued
Discontinued

BEECH C
GREGOR C
GREGOR C
BEECH C
SMITH C

1447/2000
A343/2001
564/2001
1103/2000
521/2001

GREGOR C
KENNER C
SCOTT C
BEECH C
BEECH C
GREGOR C
KENNER C
KENNER C
SCOTT C

203/2001
659/2001
851/2001
507/2001
658/2001
684/2001
671/2001
600/2001
1182/2000

Discontinued
Discontinued
Dismissed
Discontinued
Discontinued
by leave
Discontinued
Discontinued
Dismissed
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued

SMITH C
BEECH C
SCOTT C
SCOTT C
BEECH C
SMITH C
BEECH C
SCOTT C
SCOTT C
SCOTT C
SMITH C
SCOTT C
SCOTT C
KENNER C

710/2001
1948/2000
633/2001
650/2001
815/2001
403/2001
694/2001
599/2001
689/2001
231/2001
1872/2000
866/2001
1711/2000
357/2000

Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Dismissed
Discontinued
Dismissed
Dismissed
Discontinued
Dismissed
Discontinued
Discontinued

GREGOR C
WOOD C
WOOD C
GREGOR C
BEECH C
WOOD C

1914/2000
906/2001
904/2001
541/2001
1958/2000
1697/2000

Discontinued
Discontinued
Discontinued
Settled
Discontinued
Discontinued

BEECH C
BEECH C

372/2001
522/2001

Discontinued
Discontinued

SCOTT C

81/2001

Dismissed

Farmer D
Finnerty R
Fitzpatrick TN
Fontana NE
Francis MA
for
Freer TA
Gazner DD
Good V
Greenaway CB
Haddleton K
Hadley FA
Hadzirasidagic S
Hall LRS
Hilton A
Houseman R
Hughes FE
Iliff FJ
James D
James LA
Kamel S
Kelly IL
Kershaw SM
Knezevich B
Lange CM
Launder JC
Leake BJ
Levett DE
Lillee D
Lobban J
Martin JP
McCarthy AR
McKay RL
Michael P
Musulin JA
Norton NA
Ody Colin James
Outten C
Parish SR
Pedrin DJ
Pickegill I
Porter JL
Posta DD
Poulsen L
Price M
Priestly SJ
Quick A
Quirk AL
Reid PL
Riou MJ
Robartson RN

Del Basso Small Goods
Wildways Corporation Pty Ltd t/a La Tropicana Cafe
Hoang - Sidewalk Cafe Reg No BN 09241450
The Margaret River Cheese Company Pty Ltd
ACN 054 628 723
Ricoh Business Centre Perth Office Systems
Liwil Security Specialized Services
Prestige Property Services
LD & R Holdings P/L ABN 27325298365
T/AS Morley City Hyundai (Morley City Mitsubishi)
Kewdale Administration Services Pty Ltd t/a Feroblast
Applied Insulation Pty Ltd
Max Wimbridge, Mandurah Taxis Pty Ltd
Smart Group Australia Pty Ltd
Master Painters Australian Western Australia
Association
Brake Bonders
Minesite Catering Pty Ltd
Jennie Byrant Realty Jurien Bay Branch
Dr PJ Mack
Barbeques Galore (Aust) Pty Ltd
Ilha Pty Ltd t/a Thrifty Car Rentals
Woolworths Supermarket
Jessie Holloway - Total Trolleys
Public Holdings Pty Ltd (ACN 009 261 330)
t/as Roy Weston Geraldton
Gibsons & Paterson (WA) Pty Ltd (ACN 008678322)
Natura Australia Pty Ltd
Myer Carousel
BG & JL Raffaele Pty Ltd
Mount Hawthorn Cottage lunches
Needac Ltd
West Coast Synthetic Surfaces
GP After Hours - Lara Hopkins
Catering Concepts Australia Pty Ltd
Coolanga Pty Ltd
Logical Network Limited
Mark & Sandy Thurston (Sunshine Investments)
Cable Sands (WA) Pty Ltd
Sam Sorensen Pty Ltd ACN 078 460 278
T/as Claremont Veterinary Clinic
Val Morgan & Co (Aust) Pty Ltd
Side Walk Cafe Belmont BN 09241450
Side Walk Cafe Belmont BN 09241450
Curtin University of Technology
West Co Jeans Pty Ltd
Australian Technical Services (Eng) Pty Ltd
T/A ATS Engineering
Hexane Pty Ltd
Acton Real Estate Pty Ltd trading as Acton
Consolidated - Dalkeith
Western Australian Municipal Association (WAMA)
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Number

Commissioner Result

Roberts-Smith O
Rosier D
Rossenrode PS
Rushton M
Seminara P
Smith DJ
Song K
Stein C

Karriview Management Pty Ltd
Shelley Medical Centre
Modular Metals Australia Pty Ltd
Mr. Julian Walter, Managing Director, J-Corp Pty Ltd
Tizzoni Family Trust Oggi Boutique Trust
Samari Holdings T/A AM/PM Deli
Caltex Southlakes
Cobbler Plus Australia Pty Ltd

SMITH C
SMITH C
KENNER C
SCOTT C
GREGOR C
BEECH C
GREGOR C
GREGOR C

384/2001
195/2001
884/2001
1804/2000
2047/2000
401/2001
1778/2000
360/2001

Strothers P
Stubb-Mills ME
Sullivan RJ
Switch MF
Temby JM

Sunny Brushware Supplies P/L
Fiscal Pty Ltd t/a Dewsons
Cable Sands (W.A.) Pty Ltd
Westrac Equipment Pty Ltd
Albany and Districts Skills Training Committee
Incorporated
Stratco (WA) Pty Ltd
Universe Enterprises Pty Ltd
Tradition Smallgoods Pty Ltd
Paragon marketing

SCOTT C
BEECH C
SCOTT C
BEECH C
KENNER C

698/2001
702/2001
1693/2000
294/2000
1927/2000

GREGOR C
GREGOR C
GREGOR C
BEECH C

791/2001
2084/2000
553/2001
783/2001

SMITH C

481/2001

SCOTT C
BEECH C
SCOTT C
WOOD C

717/2001
701/2001
664/2001
1670/2000

Discontinued
Discontinued
Discontinued
Discontinued

Wilson PJ

J & R Harman Family Trust T/A Harman
Timber and Hardware
Coromal Caravans Pty Ltd
Fiscal Pty Ltd t/a Dewsons
Brown Sugar
Narrikup Cleaning Services Pty Ltd as Trustee for
the Herb Degens Family Trust t/a NKP Cleaning
Services
Clark’s Maintenance & Construction Pty Ltd

Discontinued
Dismissed
Discontinued
Dismissed
Settled
Discontinued
Discontinued
Dismissed for
want of
prosecution
Dismissed
Discontinued
Discontinued
Discontinued
Order
Arbitration
Discontinued
Discontinued
Discontinued
Struck out for
want of
prosecution
Discontinued

SMITH C

1410/2000

Wisbey AJ
Wright CK
Young EN

Integrated Workforce Limited
Remington Products Australia Pty Ltd
Universe Enterprises Pty Ltd

BEECH C
SCOTT C
GREGOR C

720/2001
389/2001
2083/2000

Dismissed for
want of
jurisdiction
Dismissed
Discontinued
Discontinued

Thornton DW
Varris AP
Vidot CL
Vincent MA
Voss W
Wallenborn DS
Ward A
Wardrop KM
Wilson GL

CONFERENCES—
Matters arising out of—
2001 WAIRC 03059
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS—WESTERN
AUSTRALIAN
BRANCH,
APPLICANT
v.
BHP IRON ORE PTY LTD A.C.N.
008 700 981, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
MONDAY, 18 JUNE 2001
FILE NO/S
C 86 OF 2001
CITATION NO. 2001 WAIRC 03059
_________________________________________________________________________

Result
Representation
Applicant
Respondent

Recommendation issued.
Mr T Kucera of counsel
Mr R Lilburne of counsel

_________________________________________________________________________

Recommendation.
WHEREAS on 9 April 2001 the applicant applied to the Commission for a conference pursuant to s 44 of the Industrial
Relations Act, 1979;
AND WHEREAS on 4 May 2001 the Commission convened a conference between the parties pursuant to s 44 of the
Industrial Relations Act, 1979;
AND WHEREAS at the conference the Commission was
informed that the applicant and the respondent were in dispute as to the manner and circumstances under which the
respondent engages contractors to perform maintenance work
at the respondent’s Nelson Point operations;
AND WHEREAS the Commission, after having heard the
parties and having endeavoured to assist the parties to reach
agreement on the matters in dispute and recognising past practices, was of the view that in all the circumstances, it would
issue a recommendation to the parties in order to endeavour
to expeditiously resolve the dispute;
AND WHEREAS the Commission convened a further conciliation conference on 18 June 2001 following a request from
the applicant;
AND WHEREAS the Commission, after having heard the
parties and having endeavoured to assist the parties to reach
agreement on the matters in dispute and having considered all
of the issues giving rise to the dispute was of the view that it
would revoke the recommendation issued on 11 May 2001
and issue a further recommendation;
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NOW THEREFORE the Commission, having regard for the
interests of the parties directly involved and to prevent the
deterioration of industrial relations in respect of the matters
in question, in accordance with the provisions of the Industrial Relations Act, 1979 hereby recommends—
1 THAT when unscheduled overtime is required to be
worked at the respondent’s Locomotive Overhaul
Workshop at Nelson Point to complete a job and
maintain production, it will be offered to the employees on shift who are fit and competent to do that
work.
2 THAT if there is no, or no sufficient acceptance of
that offer of overtime then the respondent may engage a contractor to perform that work.
3 THAT the respondent advise the relevant union representative/nominee of the particulars of the
contractor engagement providing details of the scope
of the work to be performed by the contractor, the
anticipated duration of the work to be performed by
the contractor and other relevant details.
4 THAT any grievance arising from this process be
resolved as far as possible at work group level and
failing resolution at that level, then in accordance
with the established grievance resolution procedure.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.

CONFERENCES—
Matters referred—
2001 WAIRC 03135
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
COMMUNICATIONS, ELECTRICAL,
ELECTRONIC,
ENERGY,
INFORMATION,
POSTAL,
PLUMBING,
AND
ALLIED
WORKERS UNION OF AUSTRALIA,
ENGINEERING & ELECTRICAL
DIVISION,
WA
BRANCH,
APPLICANT
v.
MILLENNIUM
INORGANIC
CHEMICALS LTD, RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
FRIDAY, 29 JUNE 2001
FILE NO
CR 279 OF 2000
CITATION NO. 2001 WAIRC 03135
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application granted in principle.
Mr A. Lovell
Mr R. Gifford

_______________________________________________________________________________

1

2

Reasons for Decision.
The union brings this matter on behalf of one of its
members who works for Millennium Inorganic Chemicals
as an instrument electrical fitter at Australind. Mr
Harpwood has been employed for approximately 13 to
14 years.
The union’s claim concerns the bonus which is paid by
Millennium Inorganic Chemicals. The bonus is called the
EVA bonus. The bonus has two components: 3% for
achieving key performance indicators (KPI) and 2%
Economic Value Added based upon the worldwide
performance of Millennium Inorganic Chemicals’ parent
company structure. In essence it is a profit sharing scheme.
The KPI component is paid quarterly and the EVA
component is paid annually.

3
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Millennium Inorganic Chemicals first paid the bonus to
its staff employees in February—March 1998 for the 1997
calendar year. The term “staff employees” in this context
means the traditional staff employees of the company as
well as employees employed on workplace agreements.
It was not paid at that time to employees who were covered
by the relevant award, the Metal Trades (General) Award.
At that time there were a total of 4 award-covered
employees and there are 442 employees currently in the
Asia-Pacific region who are not award-covered
employees. In approximately March of 2000, Millennium
Inorganic Chemicals decided to pay the bonus to the
award-covered employees. Millennium Inorganic
Chemicals recognised that the award-covered employees
contributed no less to the KPI’s, and no less to the EVA,
than did the respondent’s traditional staff or workplace
agreement staff. Millennium Inorganic Chemicals
therefore put a recommendation to its head office in the
United States and that recommendation was accepted. It
was paid retrospectively as if the award-covered
employees had been covered by the bonus scheme from
August 1999.
4 Millennium Inorganic Chemicals makes it clear that it
applied the same rule to the award-covered employees as
it does to all other staff. The EVA is paid as a bonus on
the employee’s base salary. Allowances such as shift
allowance, higher duties allowance and telephone
allowances are excluded.
5 The issue brought by the union arises from this rule. The
union claims that Mr Harpwood is disadvantaged because
his base salary under the Metal Trades (General) Award
will necessarily be less than the base salary of employees
who are designated as staff employees. In Mr Harpwood’s
case, his base salary under the award in 1996 was
$38,863.84. His base salary as a staff employee would
have been approximately $47,000.00. The union claims
that in the case of Mr Harpwood the bonus should be
paid on Mr Harpwood’s base salary including allowances.
Indeed, Mr Harpwood’s evidence makes it clear that he
understands that employees on workplace agreements
receive salaries that include allowances and he believes
that he, too, should have those allowances included for
the application of the bonus (transcript p.39).
6 The respondent opposes the claim. It points out that staff
members’ base salaries were not calculated by adding
relevant allowances to the previously applicable award
base wage. Rather, staff salaries have been calculated by
reference to the Hay salary system having regard to the
job knowledge required of a position, the problem solving
required in a position and the accountability of that
position. This resulted in an all-up salary. Millennium
Inorganic Chemicals then considered the previous 2 years’
overtime earnings and whether the all-up salary required
adjusting to suit the local marketplace and to ensure that
it was an attractive enough offer for employees to move
from the award structure to the staff structure. The all-up
salary includes consideration of allowances (other than
shift allowances) and an amount calculated to compensate
for any overtime, including call-outs.
7 Millennium Inorganic Chemicals is at pains to emphasise
that the Commission should not regard the payment of
the bonus in isolation. Rather, the fact that some
employees are paid by the award, and others are paid via
a workplace agreement, will inevitably result in
differences in employment conditions. Millennium
Inorganic Chemicals stresses that the bonus is applied
consistently throughout its operations. To grant the
union’s claim would introduce anomalies rather than
remove them.
8 The union emphasises its view that the all-up salary
includes the various allowances and that therefore the
bonus actually paid to staff is to be seen as being paid on
a notional base award wage plus allowances. It seeks the
same basis of calculation for Mr Harpwood.
Conclusion
9 The issue brought by the union concerns the EVA bonus.
The evidence is that Millennium Inorganic Chemicals
pays the bonus to all of its employees and in doing so, it
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applies the bonus consistently throughout its operations.
Millennium Inorganic Chemicals acknowledges that the
effect of the company’s application of the bonus to Mr
Harpwood results in a payment figure less than is paid to
staff who are receiving a higher base salary than the base
rate payable under the award. However, the company
points out that the fundamental differences between an
employee being paid according to the award, with its base
rate to which is added various allowances and upon which
overtime is paid, will inevitably result in different
remuneration from a staff employee with a base salary
derived from an annual all-up salary. Those differences
will arise because of the different systems of work and
the way that work is remunerated. The difference in the
bonus is merely another example of those differences and
it should not be treated in isolation from the respective
“packages” of conditions received by award-covered
employees on the one hand and the staff employees on
the other.
There is an immediate attractiveness in the proposition
the company has put. If one condition of employment is
looked at in isolation from the overall package of
employment conditions, the relative advantages and
disadvantages of the whole package are lost. One cannot
fairly pick out one part of a package considered to be
attractive and not consider it in the context of other parts
of the package which may be less attractive. However,
the evidence shows that the EVA bonus is not merely one
part of the package of conditions for staff employees.
It is distinct from the differences which arise when
different patterns of working result in different payments.
The different patterns of work as between employees
subject to the award and those who moved to workplace
agreements commenced in April-May 1996. The company
did not pay the EVA bonus to all of its staff employees
until February-March 1998. The EVA bonus does not
therefore arise from the different patterns of work as
between employees on the award and those who moved
to workplace agreements. Rather, the EVA bonus is paid
to all employees for the reason that even though awardcovered employees and staff employees work different
patterns of work, their respective contributions to the
component parts of the EVA bonus are the same. It follows
that to consider the claim brought by the union does not
mean picking out one part of the package of conditions
for staff employees.
That is, the contribution of the four award-covered
employees, one of whom is Mr Harpwood, to the
components of the EVA bonus is the same as the
contribution made by the staff employees. That is the
reason why Millennium Inorganic Chemicals decided that
the bonus should be extended to those four employees.
That is entirely consistent with the decision of this
Commission that to exclude employees who have
contributed to a company’s profitable position from the
resulting bonus on the basis only that they were employed
under an award, as distinct from a workplace agreement,
was patently unfair to those employees: AFMEPKIU and
Other v. Western Australian Mint (1996) 76 WAIG 1700.
The history of the extension of the bonus progressively
to all staff employees and then to its four award-covered
employees shows that the bonus is able to be considered
in isolation from the different remuneration resulting from
the different employment regimes. One can readily
appreciate that a different mode of working will result in
different remuneration because the modes of working are
different. However, it is a little more difficult to appreciate
why an equal contribution to the components of the bonus
results in a smaller payment being received by a particular
employee merely because his remuneration is calculated
differently. After all, the contribution to the bonus is not
dependent upon, nor influenced by, whether an employee
is paid under an award or paid an annual salary.
The submission that the bonus is applied consistently to
employees’ base salaries also has an immediate
attractiveness to it. However, the adoption of a policy
which has the appearance of equal or impartial treatment
may nevertheless indirectly discriminate against certain
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employees. For example, the adoption of a “last on, first
off” principle at times of retrenchment may nevertheless
be unfair if it keeps alive the effects of past discriminatory
employment practices: Australian Iron and Steel Pty Ltd
v. Banovic and others (1987) 168 CLR 165 per Deane
and Gaudron JJ. at 176. By way of further illustration,
the decision to make only the employees of a particular
section of a factory redundant may, depending upon the
circumstances, render their dismissals unfair if a rigid
division of jobs results in a far greater proportion of
women workers being made redundant than men
(Sapevski and Others v. Katies Fashions (Australia) Pty
Ltd (Industrial Relations Court of Australia, unreported,
Decision 970219, 871997, Patch JR).
That is not to say that the facts of those cases are similar
to the facts here. They clearly are not. I refer to the above
cases merely to illustrate that the adoption of a uniform
and consistent policy of paying the bonus upon all
employees’ base salaries may not provide a complete
defence to the union’s claim. It necessarily follows that
the payment of a bonus in a percentage form rather than
as an across-the-board flat payment may result in those
on lower base salaries receiving less of a payment than
those on higher base salaries. This may not result in an
unfairness if those employees on lower base salaries
contribute less to the components of the bonus than those
employees on higher base salaries. In this case, Mr
Harpwood’s wages structure results in him having a
significantly less base salary than staff employees. It does
not immediately strike me as fair that if Mr Harpwood
makes the same contribution to the bonus as staff
employees the bonus he is paid should be significantly
less than the bonus received by staff employees.
If staff employees are employed on an annual salary which
takes into consideration the likelihood that certain
allowances will be earned, or overtime will be worked,
plus an adjustment to suit the local marketplace and to
ensure its attractiveness, whilst award-covered employees
are paid a weekly wage to which those allowances, or
that overtime, are added if they work it, then the bonus
paid by reference to their respective base salaries will not
be equal irrespective of the equality of their contribution
to that bonus. If the history of the bonus shows that it
was applied to staff employees, the manner of its payment
to employees who are not on a staff mode of remuneration
may require some adjustment.
That is not to say that Mr Harpwood should receive the
same payment as employees employed pursuant to
workplace agreements merely for that reason. That is, of
course, prohibited by section 26A(b) of the Industrial
Relations Act 1979. Indeed, and with due respect to Mr
Harpwood, had the union’s argument been limited to his
view that he should have the allowances included in his
bonus calculation because employees employed under
workplace agreements have them included, then Mr
Gifford’s submission at the conclusion of the union’s case
that it had “no case to answer” would undoubtedly have
carried the day.
However, the union’s argument is broader. It is that “in
calculating the allowance for Mr Harpwood, fairness,
equity and proper methods should be employed so as not
to disadvantage him in respect of any other employee
regardless of how they may be employed or what
conditions they’re employed, who may get a bonus which
may be calculated in a different way” (transcript p.4/5).
This argument has validity given that he has made an
equal contribution to the components of the bonus as “any
other employee regardless of how they may be employed
or what conditions they’re employed under”, including
those staff employees who are not employed under
workplace agreements.
It does not necessarily follow, nevertheless, that the
manner in which the union suggests that its claim be
implemented has equal validity. The union claims that
Mr Harpwood have his bonus calculated upon his hourly
rate including all of the allowances that he normally
receives. The respondent makes it clear that to grant that
particular claim would be to have Mr Harpwood paid the
bonus in a manner which would create anomalies rather
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than resolve them. That is, the base salary paid to staff
employees is not simply a product of adding the award
wage and allowances normally paid. The submissions of
Millennium Inorganic Chemicals on this point are, in my
respectful observation, quite sound. The calculation of
staff salaries is not so arithmetically based.
20 The Commission is to decide matters that come before it
according to equity, good conscience and the substantial
merits of the case and in doing so, it is not limited to the
claim made: s.26(2). Nevertheless, I hesitate to prescribe
by Order an alternative method of applying the bonus
which has not been the subject of discussions between
the parties. Where a matter is decided by arbitration, the
Commission is to endeavour to ensure that the matter is
resolved on terms that could reasonably have been agreed
between the parties in the first instance: s.32(7). I
appreciate that the company’s opposition to the union’s
claim has been based upon a point of principle and for
that reason there have not been discussions regarding an
alternative method of calculation. This should now be
discussed between the parties.
21 Accordingly, the Commission will now issue a
Declaration that the manner in which the bonus is
calculated in the case of Mr Harpwood is not fair. The
Commission will then adjourn the application for one
month during which time the parties are directed to meet
in an endeavour to reach an agreement, given that the
decision in principle is now made. The Commission will
be prepared at the conclusion of that time to issue an
Order reflecting any agreement which is reached, or to
receive further oral or written submissions if the parties
have been unable to reach an agreement, and to then
determine the manner in which the bonus is to be applied
in Mr Harpwood’s case.
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2. ORDERS that the application be adjourned for 1
month during which time the parties are directed to
meet in an endeavour to reach an agreement as to
the manner in which the EVA bonus ought be paid
in Mr Harpwood’s case.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

2001 WAIRC 03101
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
MUNDELLA FOODS PTY LTD,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
MONDAY, 25 JUNE 2001
FILE NO
CR 2 OF 2001
CITATION NO. 2001 WAIRC 03101
__________________________________________________________________________

Result
Representation
Applicant
Respondent

Application alleging unfair dismissal
upheld in part
Mr J Rosales-Castaneda (of Counsel)
Mr J Brits (of Counsel)

__________________________________________________________________________
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2001 WAIRC 03234
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
COMMUNICATIONS, ELECTRICAL,
ELECTRONIC,
ENERGY,
INFORMATION,
POSTAL,
PLUMBING,
AND
ALLIED
WORKERS UNION OF AUSTRALIA,
ENGINEERING & ELECTRICAL
DIVISION,
WA
BRANCH,
APPLICANT
v.
MILLENNIUM
INORGANIC
CHEMICALS LTD, RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
TUESDAY, 10 JULY 2001
FILE NO
CR 279 OF 2000
CITATION NO. 2001 WAIRC 03234
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application granted in principle.
Mr A. Lovell
Mr R. Gifford
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_______________________________________________________________________________

Order.
HAVING HEARD Mr A. Lovell on behalf of the applicant
and Mr R. Gifford on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby—
1. DECLARES that the manner in which the EVA bonus is paid in the case of Mr Harpwood is not fair to
him.

3

Reasons for Decision.
This is a matter referred for hearing and determination in
the following terms—
“The, Australian Liquor, Hospitality and Miscellaneous Workers’ Union, WA Branch (“the Union”)
on behalf of its members, Rae Hare and Sarah Stuart,
says that they have been unfairly dismissed from their
employment with the Respondent.
The Union says that the dismissals were harsh, oppressive and unfair because—
1. Ms Hare and Ms Stuart were given approval
to engage in an arrangement whereby they
gave away cheese off-cuts;
2. the giving away of the cheese off-cuts did not
constitute conversion or have any negative
effect on the respondent in any event; and
3. the investigation undertaken by the respondent was flawed and biased.
The Union seeks the reinstatement of its members with no loss of earnings or entitlements;
alternatively, if reinstatement is found to be
impracticable, compensation as prescribed by
the Industrial Relations Act, 1979.
The Respondent says good reason existed for
the terminations of the employment, and rejects the Union’s claims.”
The respondent is engaged in the production of a range
of cheese and yoghurt products. Rae Hare and Sarah
Stuart were employed by the respondent to work in a
number of areas within its factory. Rae Hare commenced
on 7 May 1997, firstly as a casual, and then she became
full-time. Sarah Stuart commenced on 4 January 1999
and also commenced as a casual, later becoming fulltime.
The Commission has heard evidence of a series of events
surrounding an occasion upon which Ms Hare and Ms
Stuart engaged in providing off-cuts of feta cheese to
Brian Sean Carley, of the Miami Bakehouse in Mandurah,
a customer of the respondent, in exchange for bakery
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products which Ms Hare and Ms Stuart say were to be
shared amongst the whole workforce. The essence of the
dispute between the parties is whether the two employees
were given approval by Digby Allsopp, the Production
Manager, to engage in the exchange. The applicant says
that permission was given and therefore there was no
justification for the dismissal. It says that if no permission
was given to the applicants, then the off-cuts had no value
to the respondent as they were approaching their use-by
date and were unsaleable.
I have considered all of the evidence and do not intend to
recite it all. Evidence has been given by Rae Hare and
Sarah Stuart, by Brian Sean Carley, Alison Jayne Barnard,
Digby Allsopp, Kenneth James Carter and Terrence Fuller.
It was quite clear from his evidence, that Brian Carley’s
memory of a number of aspects of the incidents was
unreliable. Where Mr Carley’s evidence conflicts with
other evidence, his evidence is not to be relied upon. The
evidence of Rae Hare and Sarah Stuart conflicted as to a
number of significant matters. Further, in my assessment
of Sarah Stuart, in particular, I was not satisfied as to her
credibility. It was clear that she was giving evidence as to
what she wanted to be the case rather than her memory
of the facts. The evidence of Alison Barnard was credible
evidence. As to the evidence of Digby Allsopp, I am
satisfied that his evidence is credible as is that of Kenneth
Clarke. The evidence which impressed me most was that
of Terrence Fuller.
In accordance with my assessment of the credibility of
the conflicting evidence I make the following findings as
to the facts.
On one occasion prior to 24 October 2000, Rae Hare and
Sarah Stuart had been involved in some arrangement with
Brian Carley for some exchange of the respondent’s
products for bakery products to be provided to them. The
two employees would characterise this as being to the
benefit of all of the staff. However, I conclude that they
made their selections of those products delivered by Mr
Carley and then what was left over they made available
to other employees of the factory. This incident appears
to not have been known to the respondent.
The basis of the terminations was not that previous
incident but an incident which commenced on the 24
October 2000 and concluded on 5 December 2000. On
24 October 2000, Ms Hare and Ms Stuart were in the
area where Mr Carley had parked his van. He had arrived
to collect an order of the respondent’s products for his
own business. They approached him and asked if he could
use some feta cheese off-cuts and he said that he would
have a go. They said to him that on that basis the next
time he came out to the factory he could bring them some
cakes or bakery products for morning tea. Ms Hare and
Ms Stuart allege that they gave away the company’s
product as a sample to Mr Carley. They would characterise
it as using their initiative in trying to encourage Mr Carley
to purchase that product in the future. They discussed
that it was necessary for approval to be given to them for
the off-cuts to be provided to Mr Carley. Terry Fuller and
Alison Barnard were also in the area at the time. There is
considerable conflict in the evidence as to who was at
what location at what point. There is evidence to suggest
that Mr Allsopp was also in the area at that time and that
he was somewhat busy.
In any event, it is said that Ms Stuart approached Mr
Allsopp and the only person who appears to have heard
the conversation is Alison Barnard. She said that Ms Stuart
said “its almost out of code, let him try it, he might like it
and buy some off us,” and that Mr Allsopp said, “ok then.”
Ms Barnard’s statement of 13 December 2000 indicates
that there was a bucket of cheese on the floor in front of
Sarah, Rae, Digby and Terry. Although her evidence as
to all of these people being together with a bucket on the
floor in front of them is at odds with all the other evidence.
Mr Allsopp’s evidence is that he cannot recall having given
permission for any cheese to be provided to Mr Carley
either as a sample or for any other purpose.
There is conflict between the evidence of Ms Hare and
Ms Stuart as to the sequence of events, whether they had
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taken the cheese out of the cool room prior to Ms Stuart
speaking with Mr Allsopp; whether they went into the
cool room to get the cheese after Mr Allsopp had given
permission; who checked the use-by dates on the buckets
of cheese, and the arrangement for loading the cheese on
to Mr Carley’s van. Ms Hare’s evidence of whether or
not she heard Mr Allsopp give approval of any sort for
the transaction is unclear. In examination in chief, she
said that “Sarah was the one that asked Digby because
she said that she’d asked for … for the okay for it first
…” She said that she heard Sarah Stuart ask Digby
Allsopp, and that she, Ms Hare, was talking to Mr Carley
and “didn’t actually hear that Digby said it was okay, but
she came back and she says, “yep, it’s okay.” Yet later, in
cross-examination, Ms Hare said that she heard Sarah
Stuart ask if it was alright if they got some cakes for the
cheese, and that she heard Mr Allsopp say “okay”. Due
to this conflict, the Commission asked Ms Hare to clarify
her evidence and she said once that she heard Digby
Allsopp say “okay”, then that Sarah came back and said
it was okay, that she was sure she “heard him say it was
okay, because I was watching him at the same time as I
was with the Bakehouse man, taking to him. But, no, I’m
sure I heard him say it was okay.”
The evidence of Ms Stuart, Ms Hare and Mr Carley would
tend to indicate that there were two twenty kilo buckets
of feta cheese provided to Mr Carley. However, the
evidence of Terry Fuller is that there were four buckets
provided. There is considerable conflict as to whether or
not the cheese was close to its use-by date and was
virtually unsaleable because of that, or whether it had a
number of weeks useful life still remaining. According
to Mr Carley the cheese supplied to him had
approximately eight days useful life; according to Ms
Hare it had two weeks till the use-by date; Ms Stuart says
that Ms Hare told her that it had two, three or four days;
Mr Fuller said that three buckets had a couple of months
and one bucket had less than that. I find that whether
there were two buckets or four, each bucket was likely to
have contained around 16 kilos of feta cheese. I find that
the cheese was most likely to have had some commercial
value, whether that be the $2.50 per kilo which would
have applied had the cheese been some time away from
its use-by date or a lesser value as it was close to its useby date.
In all of the circumstances, I find that Ms Stuart and Ms
Hare were involved in providing to Mr Carley between
32 and 64 kilos of feta cheese off-cuts, with some value
to the employer whether it be $2.50 per kilo or a lesser
amount. Further, I am satisfied that if Mr Allsopp had
given permission for a sample to be provided to Mr Carley
that he was clearly lead by Ms Stuart to believe that it
was a sample. A quantity of between 32 and 64 kilos of
cheese does not constitute a sample.
Further the evidence leads me to conclude that at the time
Ms Stuart was encouraging Mr Allsopp to agree to provide
this sample of cheese to encourage Mr Carley to buy some
in the future, she did not disclose to Mr Allsopp that the
intention was that this be provided to Mr Carley in return
for him providing a substantial amount of bakery
products. I conclude that the bakery products were
primarily for Ms Stuart’s and Ms Hare’s benefit but with
some residual benefit to other employees.
I am not satisfied that Mr Allsopp gave the approval for
the transaction to which the two employees engaged in
with Mr Carley. The most favourable finding available
from Ms Stuart’s and Ms Hare’s perspective is that a
sample of cheese could be provided to Mr Carley. Clearly,
this is not what occurred.
Mr Allsopp became aware that the transaction between
Ms Stuart, Ms Hare and Mr Carley involved some
reciprocal arrangement when he was alerted by Mr Fuller
that Mr Carley would soon be collecting an order from
the factory and that something was likely to happen. Mr
Fuller had attempted to distance himself when the
transaction had been arranged and became concerned
about the situation when he was badgered by enquiries
as to when Mr Carley was likely to come and collect his
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next order because he was expected to make the delivery
of the bakery products.
On 5 December 2000, Mr Carley arrived at the factory
with two baker’s trays full of bakery products, many of
which he described as being of little or no value to him
because they were rejects. The Commission has received
into evidence photographs of those trays of cakes, pies,
pastries, loaves of bread, sausage rolls and the like and it
is clear that there is a substantial amount of product on
the trays.
When Mr Allsopp was advised that Mr Carley had arrived,
Mr Allsopp went to see Mr Carley and asked Mr Carley
what the two trays of bakery products were for. He advised
that they were for the two women, Sarah Stuart and Rae
Hare, in return for the cheese they had provided to him.
Mr Allsopp told him that the trays of produce could not
remain on the premises. However, Mr Carley said that he
was unable to take them with him as he did not have
room in his van because he had to collect some other
products elsewhere. On this basis, Mr Allsopp had the
trays put aside, photographed them and took advice as to
what he should do.
Ms Hare and Ms Stuart were interviewed by Mr Allsopp
in the presence of Jackie Loxley, the respondent’s quality
assurance person. They were interviewed separately, and
were not offered the opportunity to have a witness of
their own choosing present. They were each asked about
the situation. They were given an opportunity to respond
to the issue. Ms Stuart was interviewed first. At the time
of the interviews, Mr Allsopp was not aware that the
cheese given to Mr Carley was off-cuts, he assumed that
it was “the good cheese”, and says that this would matter,
because the price of off-cuts is about one third that of the
good feta cheese.
During her interview, Ms Stuart was aggressive in her
response, became excited and outraged at the suggestion
put to her by Mr Allsopp that she had been engaged in
some unapproved exchange of goods. Ms Stuart indicated
to him that he had given her approval. He denied this
saying “I don’t think so”. On the other hand, Ms Hare
was very upset and crying. Ms Hare made a point of
saying that the cakes were to be distributed to everyone—
they were not just for her and Ms Stuart.
Jackie Loxley participated in the interviews, supposedly
acting in the capacity of a witness however, she
commenced asking questions about whether the cheese
was out of date. Her questions appear to be aimed at
ascertaining whether the respondent, through the two
employees, had provided a product which no longer
complied with quality assurance or health standard
requirements on account of it being out of date. There is
no doubt that her questions caused some confusion of
the issue.
There is some conflict in the evidence as to when Ms
Stuart indicated to Mr Allsopp that there was a witness to
the approval being given. Mr Allsopp believed that Ms
Hare told him that Mr Fuller was present and witnessed
the approval being given for the arrangement and that
Ms Stuart said in the final interview, after the termination
of employment, that there was a witness and he assumed
that it was Mr Fuller as Ms Stuart made no mention of
any other person.
I conclude, based on all of the evidence, that Ms Barnard
did not know that there was an issue regarding an incident
which she witnessed until Ms Stuart told her that she and
Ms Hare had been “fired for stealing cheese”. If there
was a reference to any witnesses during the course of the
first interviews, it is likely to have been reference to Mr
Fuller. On the basis of such a reference, most likely from
Ms Hare, Mr Allsopp interviewed Mr Fuller when he next
arrived for work, being the following morning.
Mr Fuller has given evidence that on that morning, he
was approached by Ms Stuart on her way to clocking on
for work. She told him what had happened the previous
day and he replied that he had heard of it. She then said
to him “this is going to be our story”, that they would say
that they only provided one bucket of cheese and that
they had “permission”, and that this was the story they
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were sticking to. The respondent was not aware of this
until after the terminations of employment, and it was
not put to Ms Stuart to enable her to respond, as it was
not reported until after the terminations.
Having interviewed both Ms Stuart and Ms Hare and then
having interviewed Mr Fuller, Mr Allsopp sought Mr Ken
Carter’s guidance. They discussed the matter and the
options available in dealing with the issue. At this point,
Mr Carter was not aware that Ms Stuart had said that Mr
Allsopp had given permission. The decision as to what
action to take was Mr Allsopp’s, having discussed the
options with Mr Carter. Mr Carter believed the incident
was too serious for a warning to be issued and expressed
this view to Mr Allsopp. The two of them discussed calling
in the police and Mr Carter suggested they keep it “in
house”.
Mr Allsopp then met with Ms Stuart and Ms Hare together
at which time Ms Hare became upset and Ms Stuart told
her not to speak and to leave it to her. Ms Hare and Ms
Stuart were told of the decision to dismiss them and they
were asked to clear out their belongings and to leave the
premises.
It was at this point that Ms Stuart became aware that Ms
Barnard had witnessed Mr Allsopp giving approval for
some cheese to be provided to Mr Carley. I am satisfied
that this is so on the basis that what brought about her
interest was when she was told by Ms Stuart that she and
Ms Hare were being sacked for stealing cheese. It could
not have occurred prior to then because they had not been
sacked.
In coming to his decision to terminate the employees’
employment, Mr Allsopp discussed with Mr Carter
options to termination and it is not clear whether he
considered their work history. That history included
warnings and incidents within their employment with the
respondent including a verbal altercation between Ms
Stuart and another employee, and at least one occasion
involving Ms Hare where Mr Allsopp had spoken to her
about her intention to take home some detergent. Mr
Allsopp acknowledged that this was not a matter for which
he would have sacked her as a first offence.
After the terminations of employment, Mr Carter wrote
informing the Union of the terminations. Mr Carter was
contacted by Steve Barrett from the Union saying that he
had a witness who was present when Mr Allsopp had
given authority for the transaction. After some difficulty,
a statement was provided to Mr Carter by Ms Barnard.
He met with her and having read her statement asked if
there was anything further she wished to add, on the basis
that her statement could be read two ways. She indicated
that she had nothing to add. He interviewed other
employees and having done so, could see no reason to
overturn Mr Allsopp’s decision to terminate the
employment of the two employees.
Mr Carter says that if Mr Allsopp had given approval for
the transaction then that was within Mr Allsopp’s authority
and there should have been no difficulty about that. He
would have been concerned had Mr Allsopp given
approval, and then created difficulty by denying having
given the approval and causing disruption and difficulties.
In matters involving dismissal for misconduct as this
matter is, there are a number of authorities which set out
the process to be followed and the tests to be applied in
this jurisdiction. I refer to the reasons for decision of His
Honour the President and the learned Chief Commissioner
in Western Mining Corporation Limited v AWU (77 WAIG
1985). In this decision a number of other authorities were
cited including Shire of Esperance v Mouritz (71 WAIG
891) and Bi-Lo Pty Ltd v Hooper (1992 53 IR 224 at 229
to 230) and Byrne and Frew v Australian Airlines Ltd
(120 ALR 274). In particular, the President and the Chief
Commissioner referred to the decision of the Industrial
Commission of South Australia Commission in Bi-Lo
(supra) where it was stated—
“Where the dismissal is based upon the alleged misconduct of the employee, the employer will satisfy
the evidentiary onus which is cast upon it if it demonstrates that insofar as was within its power, before
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dismissing the employee, it conducted as full and
extensive investigation into all of the relevant matters surrounding the alleged misconduct as was
reasonable in the circumstances; it gave the employee
every reasonable opportunity and sufficient time to
answer all allegations and respond thereto; and that
having done those things the employer honestly and
genuinely believed and had reasonable grounds for
believing on the information available at that time
that the employee was guilty of the misconduct alleged; and that, taking into account any mitigating
circumstances either associated with the misconduct
or the employee’s work record, such misconduct
justified dismissal. A failure to satisfactorily establish any of those matters will probably render the
dismissal harsh, unjust or unreasonable.”
The Commission is also to have regard to all of the
circumstances, not just to individual aspects of a dismissal,
in considering whether there has been “a fair go all round”.
(Undercliffe Nursing Home v FMWU 65 WAIG 385).
Further, such matters are to be considered in a practical,
common sense way, without the rigid application of
technical matters.
It is not the role of the Commission to place itself in the
position of the employer and decide whether, if it had
been in the employer’s position, it would have taken that
action. Rather it must satisfy itself, in accordance with
the tests to be applied as set out in Bi-Lo (supra) that the
employer has discharged the onus which falls to it, and
for the Commission to consider whether there has been
“a fair go all round”.
In all of the circumstances, I conclude that no approval
was given for Rae Hare and Sarah Stuart to provide a
substantial amount of cheese, with some value, to a
customer of the respondent in exchange for other goods
which I am satisfied were primarily for the benefit of Ms
Stuart and Ms Hare. If approval was given it was given
for a sample to be provided and not for an exchange to
take place.
As to the investigation conducted by Mr Allsopp, there
were a number of flaws in the process. Firstly, Mr Allsopp
does not appear to have been prepared for the interviews.
He seemed to have been mystified by Ms Stuart’s assertion
that he had given approval albeit that he denied having
given approval. I accept that he does not recall. He merely
denied that this had occurred and did not explore with
her the circumstances under which she said that approval
had been given. He had made an assumption that it was
“the good cheese” rather than off-cuts and he did not
discuss it with them for the purpose of ascertaining the
true situation, including what the use-by date of the cheese
was. Ms Loxley asked questions about the use-by dates
for her own purposes. However, these were important for
the purpose of ascertaining the value of products and the
significance of what had been provided to Mr Carley.
Had Mr Allsopp undertaken more in depth and less
defensive interviews with Ms Stuart and Ms Hare, it is
likely that he would have established the facts more clearly
without there being a lack of full information. It is likely
too that upon receiving the information from Ms Stuart
as to her assertion of his approval for the transaction, he
might have decided to hand over the investigation to Mr
Carter. Mr Carter took over the investigation when it
became clear that it was asserted that a witness had
observed the approval being given, by which time the
dismissals had been effected. Mr Carter was not made
aware by Mr Allsopp when they were discussing options
that there was an assertion that Mr Allsopp had given
approval for the transaction. Whilst there is evidence that
there was discussion between Mr Allsopp and Mr Carter
as to the options available, they do not appear to have
specifically taken into account the employees’ work
record, although they have taken into account the
seriousness of the conduct itself.
Having said all these things, I am not satisfied that those
deficiencies in the process of the decision making alter
the actual conduct of the employees concerned and the
consideration that ought to be given to that conduct.
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35 I am satisfied that if a proper investigation had been
conducted, it would have been found that Ms Stuart may
have asked for approval from Mr Allsopp to provide a
sample of feta cheese off-cuts but did not disclose the
full nature of the transaction and the benefit she sought
to gain from it. I am satisfied that she conveyed to Ms
Hare that she had approval for the transaction and Ms
Hare had no reason to believe otherwise. Further, I am
satisfied that Ms Stuart attempted to ensure that not all of
the information would be available to the respondent. I
say this on the basis that during the second interview she
told Ms Hare to shut up and wished to avoid having Ms
Hare contribute to any discussion. Further, I am satisfied
that she attempted to engage Mr Fuller in a “story” that
there was only one bucket of cheese provided and that
permission was given.
36 If the employees’ work records had been taken into
account, I am satisfied that Ms Stuart’s record, which
included a recent formal warning for an altercation with
another employee, would not have been a factor mitigating
against her termination. Ms Stuart’s conduct was sufficient
to cause a breakdown of the necessary trust between
employer and employee as to warrant the termination of
employment. In all of the circumstances, I am satisfied
that a fair go all round applied in respect of the termination
of Ms Stuart’s employment.
37 However, Ms Hare’s situation is somewhat different. The
two employees did not play an equal part in the process
and have not equally misconducted themselves, nor do
they have an equal history of conduct and performance.
Ms Hare acted on the basis of information from Ms Stuart
which indicated that the transaction was approved, when
in its full detail it was not. Ms Hare’s record indicates
that two issues arose. One is a Disciplinary Caution/
Warning Notice filled in by a member of management,
Wendy Ng, in September 1999 which says that it was a
verbal warning relating to sealed cartons being taken from
the main cool room without payment and without
authorisation. However, there is no indication on this form
that there was any disciplinary interview conducted or
warning issued. Certainly, Ms Hare’s signature does not
appear on the warning. Ms Hare says she did not receive
any such warning, and I accept her evidence.
38 There is evidence that on 4 November 1999, Mr Allsopp
spoke with Ms Hare about her taking some detergent and
there is dispute as to whether or not the discussion
constituted a formal warning. There was nothing
contained within her personal file, and the record of the
discussion was a hand written note kept by Mr Allsopp
in his own documents. At best this was a verbal warning.
However, Ms Hare genuinely does not seem to believe
that Mr Allsopp was doing more than having an informal
discussion with her.
39 In all of the circumstances, I am not satisfied that Ms
Hare’s conduct in the exchange of cheese for bakery
products, taken together with her work record, justifies a
dismissal. Therefore, I find that Ms Hare’s employment
was unfairly terminated.
40 The question as to the remedy to apply in respect of the
harshness of Ms Hare’s termination of employment is to
be considered. Ms Hare says that she wants her job back.
There is no evidence before me of any reason why Ms
Hare ought not be reinstated in the position she formerly
held such as to make reinstatement impracticable.
Accordingly, there will be an order for Ms Hare’s
reinstatement.
41 Mr Rosales-Castaneda, on behalf of the Union, urged the
Commission to provide an “ancillary” order for payment
of lost wages for Ms Hare. However, the decision of the
Industrial Appeal Court in City of Geraldton v Cooling
(1990) 80 WAIG 5341 is dicta which binds the
Commission and I am not satisfied that this situation can
be distinguished as to warrant an order contrary to the
decision of the Industrial Appeal Court.
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2001 WAIRC 03157
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
MUNDELLA FOODS PTY LTD,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
FRIDAY, 29 JUNE 2001
FILE NO
CR 2 OF 2001
CITATION NO. 2001 WAIRC 03157
__________________________________________________________________________

Result

81 W.A.I.G.

Order.
HAVING heard Mr J Rosales-Castaneda (of Counsel) on behalf of the applicant and Mr J Brits (of Counsel) on behalf of
the respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby—
1. DECLARES that the dismissal of Rae Hare was unfair.
2. ORDERS that upon Rae Hare presenting herself for
work at the respondent’s premises no later than
7.00am on Monday, the 2nd day of July 2001, that
the respondent shall reinstate Ms Hare in employment on no less favourable conditions than applied
to her during her employment with the respondent,
without loss of entitlements.
3. THAT the matter be, and is otherwise dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.

Application alleging unfair dismissal
upheld in part

__________________________________________________________________________

CONFERENCES—Notation of—
Parties

Australian
Manufacturing
Workers Union
Australian Workers’
Union
Australian Workers’
Union
Australian Workers’
Union
Australian Workers’
Union
Automotive Food,
Metals Engineering,
Printing & Kindred
Industries Union
Automotive Food,
Metals Engineering,
Printing & Kindred
Industries Union
Automotive Food,
Metals Engineering,
Printing & Kindred
Industries Union and
Another
Builders’ Labourers,
Painters and Plasterers
Union
Builders’ Labourers,
Painters and Plasterers
Union
Civil Service Association

Communications,
Electrical, Electronic,
Energy, Information,
Postal, Plumbing, and
Allied Workers Union
Communications,
Electrical, Electronic,
Energy, Information,
Postal, Plumbing, and
Allied Workers Union

Commissioner
/Conference
Number

Date

Matter

Result

Neverfail WA Pty Ltd

Beech C
C338/2000

Industrial
issues

Concluded

BHP Iron Ore Ltd

KENNER C
C 5/2001
KENNER C
CR 5/2001
BEECH C
C 10/2001
WOOD C
C 106/2001
KENNER C
C 117/2000

13/12/00
&
17/01/01
23/01/01

Use of contractors

Referred

N/A

Use of contractors

Discontinued

N/A

Alleged unfair dismissal

Concluded

30/05/01

Alleged unfair dismissal

Referred

07/05/01

Application to revoke Order

Discontinued

BHP Iron Ore Ltd
Jarpel Pty Ltd t/a
Noranda Hills Nursery
Co-Operative Bulk
Handling Limited
BHP Iron Ore Pty Ltd

The Royal Automobile
Club of WA (Inc)

GREGOR C
C 107/2001

11/05/01

Introduce a Start Point System Concluded

Transfield Services
(Australia) Pty Ltd

KENNER C
C 138/2001

11/06/01

Alleged action in direct
Concluded
breach of binding IR
Agreement dispute procedure

Allwest Ceilings

GREGOR C
C 74/2001

N/A

Non payment of entitlements Concluded

Geltray Pty Ltd t/as
Reofast Steel Fixing

GREGOR C
C 156/2001

04/07/01

Non payment of entitlements Concluded
and late payment of wages

Education Department
of Western Australia

SCOTT C
PSAC 33/1999

Unresolved grievances
under Enterprise Agreement

Concluded

Vangren Technology
Pty Ltd

GREGOR C
C 9/2001

23/07/99,
10/08/99,
14/09/99,
19/04/00
13/02/01

Alleged termination

Referred

Vangren Technology
Pty Ltd

GREGOR C
CR 9/2001

17/05/01

Alleged termination

Discontinued
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Commissioner
/Conference
Number

Date

Matter

Result

Communications,
Electrical, Electronic,
Energy, Information,
Postal, Plumbing, and
Allied Workers Union
Communications,
Electrical, Electronic,
Energy, Information,
Postal, Plumbing, and
Allied Workers Union
Communications,
Electrical, Electronic,
Energy, Information,
Postal, Plumbing, and
Allied Workers Union
Hospital Salaried
Officers Association
Independent Schools
Salaried Officers’
Association
Independent Schools
Salaried Officers’
Association
Liquor, Hospitality and
Miscellaneous Workers
Union
Liquor, Hospitality and
Miscellaneous Workers
Union

Timcast Pty Ltd

GREGOR C
C 127/2001

N/A

Alleged termination

Concluded

BHP Iron Ore Ltd

KENNER C
C 18/2001

25/01/01

Use of Contractors

Referred

BHP Iron Ore Ltd

KENNER C
CR 18/2001

23/02/01

Use of Contractors

Discontinued

Rocky Bay Inc

SCOTT C.
C 325/2000
BEECH C
C 177/1999

19/12/00

Dismissal

Concluded

05/08/99,
20/10/99

Classification of a member

Referred

St Michael’s School

BEECH C
CR 177/1999

28/02/00,
12/06/01

Classification of a member

Discontinued

Blowflex Moulding
Pty Ltd

WOOD C
C 134/2001

N/A

Alleged non-payment of
back pay for employees

Concluded

Arrix Integrated &
Colliers Jardine (WA)
Pty Ltd

BEECH C
C 147/2001

21/06/01

Liquor, Hospitality and
Miscellaneous Workers
Union
Liquor, Hospitality and
Miscellaneous Workers
Union
Liquor, Hospitality and
Miscellaneous Workers
Union
Liquor, Hospitality and
Miscellaneous Workers
Union
Liquor, Hospitality and
Miscellaneous Workers
Union

Education Department
of WA

KENNER C
C 211/2000

06/04/01

Policy of respondents in
Concluded
relation to the Cleaning
Industry Accident Prevention
Guidelines 0 Mrs A. Trofina
Full entitlements of a
Referred
permanent employee

Education Department
of WA

KENNER C
CR 211/2000

N/A

Full entitlements of a
permanent employee

Discontinued by
Leave

Burswood Resort
(Management) Ltd

WOOD C
C 116/2001

Redundancy

Referred

Burswood Resort
(Management) Ltd

WOOD C
C 153/2001

23/05/01,
6/06/01,
27/6/01
29/06/01

Alleged unfair dismissal

Referred

Burswood Resort
(Management) Ltd

WOOD C
C 326/2000

Condition of employment

Referred

Western Australian
Meat Marketing
Co-Operative (Katanning
Division)
Pioneer Concrete
(WA) Pty Ltd
Executive Director,
Ministry of Justice

SMITH C
C 349/2000

20/12/00,
15/2/01,
21/3/01,
23/4/01,
16/5/01,
18/5/01,
28/5/01,
5/6/021
23/02/01

Unfair Dismissal

Referred

19/08/99

Pay rates

Discontinued

29/06/01

Alleged failure to use
provisions of s.32 of Award

Concluded

Meat Industry Employees’
Union

Transport Workers’ Union
Prison Officers’ Union
of Workers

St Michael’s School

BEECH C
CR 332/1998
BEECH C
C 139/2001
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PROCEDURAL DIRECTIONS
AND ORDERS—
2001 WAIRC 03018
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
IRENE MORGAN, APPLICANT
v.
UNIVERSITY OF NOTRE DAME
AUSTRALIA, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
MONDAY, 11 JUNE 2001
FILE NO/S
APPLICATION 1333 OF 2000
CITATION NO. 2001 WAIRC 03018
_________________________________________________________________________

Result
Representation
Applicant
Respondent

Direction issued.
Mr B Jackson of counsel
Mr D Parker of counsel

_________________________________________________________________________

Direction.
HAVING heard Mr B Jackson of counsel for the applicant
and Mr D Parker of counsel for the respondent the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby directs—
(1) THAT the applicant file and serve further and better
particulars of its claim in accordance with requests
1-14 inclusive and 16 as outlined in the respondent’s notice of application for further particulars of
claim by 15 June 2001.
(2) THAT the parties have liberty to apply on short notice.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.

2001 WAIRC 03221
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ALAN
ANTHONY
TURNER,
APPLICANT
v.
HOMEWRAP PACKAGING PTY LTD,
RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
TUESDAY, 10 JULY 2001
FILE NO
APPLICATION 409 OF 2001
CITATION NO. 2001 WAIRC 03221
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Direction issued

81 W.A.I.G.

2. The respondent file and serve, within twenty eight
days of this order, full particulars in defence of the
claim.
3. The applicant and respondent file and serve, within
forty two days of this order, a list of discoverable
documents.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.

2001 WAIRC 03047
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
WALTER INGRAM, APPLICANT
v.
AMNET LTD T/A AMNET INTERNET
SERVICES, RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
FRIDAY, 15 JUNE 2001
FILE NO
APPLICATION 665 OF 2001
CITATION NO. 2001 WAIRC 03047
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

The name of the Respondent be amended.
Mr T Thompson as agent
Mr T Smetana of counsel

_______________________________________________________________________________

Order.
HAVING heard Mr T Thompson as agent on behalf of the
Applicant and Mr T Smetana of counsel on behalf of the Respondent and by consent the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
(1) The name of the Respondent be amended to AMNET
INTERNET SERVICES PTY LTD.
(Sgd.) J. H. SMITH,
[L.S.]
Commissioner.

2001 WAIRC 03094
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
BRADLEY MAX PULS, APPLICANT
v.
HON MINISTER FOR EDUCATION,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
FRIDAY, 22 JUNE 2001
FILE NO/S
APPLICATION 1162 OF 2001
CITATION NO. 2001 WAIRC 03094
_______________________________________________________________________________

Mr T Crossley as agent
Mr K Trainer as agent

_______________________________________________________________________________

Direction.
The Commission, having heard Mr T Crossley on behalf of
the applicant and Mr K Trainer on behalf of the respondent,
and having determined that the following orders and directions were necessary and expedient for the just hearing and
determination of the matter, it is this day, the 10th day of July
2001, ordered and directed as follows—
1. The applicant file and serve, within fourteen days of
this order, full particulars of the grounds upon which
it is alleged that the termination was unfair, harsh
and/or oppressive.

Result
Representation
Applicant
Respondent

Order issued.
Mr M Ritter of counsel
Mr D Husdell

_______________________________________________________________________________

Order.
HAVING heard Mr M Ritter of counsel on behalf of the applicant and Mr D Husdell on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—
1. THAT all steps taken and things done in application
number 2088 of 2000 be and are hereby taken to be
steps taken and things done in the herein application.
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2. THAT the parties file and serve upon one another an
outline of contentions of fact and law arising in this
application by 20 July 2001.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.

2001 WAIRC 03146
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
KEITH ROSS GENTRY, APPLICANT
v.
COLES MYER LOGISTICS PTY LTD,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
FRIDAY, 29 JUNE 2001
FILE NO
APPLICATION 1300 OF 2000
CITATION NO. 2001 WAIRC 03146
_________________________________________________________________________

Result

Application Amended

_________________________________________________________________________

Order.
WHEREAS this is an application pursuant to Section
29(1)(b)(i) and (ii) of the Industrial Relations Act 1979; and
WHEREAS on the 28th day of May 2001 the Commission
convened a hearing in respect of the application; and
WHEREAS at that hearing the Applicant sought leave to
amend the application;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
THAT the application be amended as follows—
That the Applicant claims to have been unfairly dismissed from his employment with the Respondent
and seeks reinstatement. However, if the Commission finds that reinstatement is impracticable then
the Applicant seeks payment of denied contractual
benefits being redundancy pay.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.

NOTICES—
Appointments—
APPOINTMENT
ADDITIONAL PUBLIC SERVICE ARBITRATOR
I, the undersigned Chief Commissioner of the Western
Australian Industrial Relations Commission, acting pursuant
to the provisions of section 80D(2) of the Industrial Relations
Act 1979, hereby appoint, subject to the provisions of the Act,
Commissioner A R Beech to be a Public Service Arbitrator
for a period of one year from the 18th June, 2001.
Dated the 18th day of June, 2001.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
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APPOINTMENT
ADDITIONAL PUBLIC SERVICE ARBITRATOR
I, the undersigned Chief Commissioner of the Western
Australian Industrial Relations Commission, acting pursuant
to the provisions of section 80D(2) of the Industrial Relations
Act 1979, hereby appoint, subject to the provisions of the Act,
Commissioner S J Kenner to be a Public Service Arbitrator
for a period of one year from the 18th June, 2001.
Dated the 18th day of June, 2001.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.

APPOINTMENT
PUBLIC SERVICE ARBITRATOR
With the retirement of Senior Commissioner G L Fielding on
the 15th June 2001, I, the undersigned Chief Commissioner
of the Western Australian Industrial Relations Commission,
acting pursuant to the provisions of section 80D(1) of the
Industrial Relations Act 1979, hereby appoint, subject to the
provisions of the Act, Commissioner P E Scott to be the Public
Service Arbitrator for a period of two years from the 18th June,
2001.
Dated the 18th day of June, 2001.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.

PUBLIC SERVICE APPEAL
BOARD—
AGAINST THE DECISION TO TERMINATE
MADE ON 2/1/2001
2001 WAIRC 03149
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AMY YOUNG, APPLICANT
v.
THE STATE OF WESTERN
AUSTRALIA IN THE RIGHT OF THE
MINISTER FOR ENVIRONMENTAL
PROTECTION, RESPONDENT
CORAM
PUBLIC SERVICE APPEAL BOARD
DELIVERED
FRIDAY, 29 JUNE 2001
FILE NO
PSAB 2 OF 2001
CITATION NO. 2001 WAIRC 03149
__________________________________________________________________________

Result

Application pursuant section 80I
withdrawn by leave

__________________________________________________________________________

Order.
WHEREAS this is an application pursuant to section 80I of
the Industrial Relations Act 1979; and
WHEREAS on the 28th day of June 2001 the Applicant filed
a Notice of Discontinuance in respect of the application;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
THAT this application be, and is hereby withdrawn by
leave.
(Sgd.) P E SCOTT,
[L.S.]
Commissioner,
Chairperson of the Public Service Appeal Board.
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GENERAL ORDERS—
2001 WAIRC 03333
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS
COMMISSION
PARTIES

(COMMISSION’S OWN MOTION)
-vMINISTER
FOR
LABOUR
RELATIONS, TRADES AND LABOR
COUNCIL
OF
WESTERN
AUSTRALIA, AUSTRALIAN MINES
& METALS ASSOCIATION INC.,
CHAMBER OF COMMERCE &
INDUSTRY
OF
WESTERN
AUSTRALIA

CORAM

COMMISSION IN COURT SESSION
CHIEF COMMISSIONER W S
COLEMAN
SENIOR COMMISSIONER G L
FIELDING
COMMISSIONER J F GREGOR

DELIVERED

WEDNESDAY, 25 JULY 2001

FILE NO/S

APPLICATION 752 OF 2001

CITATION NO.

2001 WAIRC 03333

________________________________________________________________________

Result

State Wage Case Increase – Principles,
Safety Net Adjustment and Adult
Minimum Award Wage

Representation

Mr P Wilding and with him Mr S
Barklamb, on behalf of the Minister for
Labour Relations
Mr A Cooke, Trades and Labor Council
Mr R Gifford, Australian Mines and
Metals Association (Inc)
Mr G Bull, Chamber of Commerce and
Industry of Western Australia

________________________________________________________________________

General Order.
The Commission, constituted for the purpose of section 51
of the Industrial Relations Act, 1979 (“the Act”) having
heard from Mr A Cooke on behalf of the Trades and Labor
Council, Mr R Gifford on behalf of the Australian Mines
and Metals Association, Mr G Bull on behalf of the
Chamber of Commerce and Industry of Western Australia
and Mr P Wilding and with him Mr S Barklamb on behalf
of the Minister for Labour Relations and having concluded
that there are no good reasons not to give effect to the
National Wage Decision issued as the “Safety Net Review –
Wages May 2001” [Print PR002001],
Now THEREFORE, pursuant to the powers conferred under
the Act hereby orders—
1. THAT the General Order which issued in Matter
No. 654 of 2000 [(2000) 80 WAIG 3379] is
cancelled with effect on and from 1 August 2001.
2. THAT the Statement of Principles under the
General Order in Matter No. 654 of 2000 be
replaced by the Statement of Principles – June
2001 (copy attached).
3. THAT rates of pay in the awards be increased on
the following basis—
(a) a $13.00 per week increase in award rates
up to and including $490.00 per week;
(b) a $15.00 per week increase in award rates
above $490.00 per week up to and including
$590.00 per week; and
(c) a $17.00 per week increase in award rates
above $590.00 per week.
These increases shall be payable from the
beginning of the first pay period commencing on
or after 1st August 2001 AND shall be subject to
absorption in the same terms as the previous State
Wage Decision.
AND where wages are expressed as an hourly,
fortnightly, annualised or other amount, that rate
shall be increased by a relevant amount having
regard to the $13.00 per week, $15.00 per week or
$17.00 per week increase in pay for full time
employees pursuant to the relevant award
Increases made under State Wage Case Principles
prior to June 2001, except those resulting from
enterprise agreements, are not to be used to offset
the arbitrated safety net adjustments of $13.00 per
week, $15.00 per week or $17.00 per week.
4. All relevant awards which contain the required
Minimum Adult Award Wage provision shall have
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that clause or sub-clause amended to establish the
Minimum Adult Award Wage for full time
employees at the rate of $413.40 per week payable
from the beginning of the first pay period
commencing on or after 1 August 2001.
Any increase arising from the increase in the
Minimum Adult Award Wage in line with the
arbitrated safety net adjustment is subject to
absorption in the same terms as that increase.
5a. The rates of pay in the awards listed in the
attached Schedule are hereby varied in the manner
set out in the attached Schedule to give effect to
clauses 3 and 4 hereof.
5b. The liberty to apply to the Commission is reserved
until 25th July 2001 to correct any error in awards
in the Schedule to give effect to the General Order.
(Sgd.) W.S. COLEMAN,
[L.S.]
Commission In Court Session.

Schedule
STATEMENT OF PRINCIPLES – June 2001
1. Role of Arbitration and the Award Safety Net
Existing wages and conditions in awards and relevant
agreements of the Commission constitute the safety net
which protects employees who may be unable to reach an
industrial agreement.
2. When an Award or relevant Agreement may be
varied or another Award made without the claim being
regarded as above or below the Safety Net:
In the following circumstances an award or relevant
agreement may, on application, be varied or another
award made without the application being regarded as a
claim for wages and/or conditions above or below the
award safety net—
(a) to include previous State Wage Case
increases in accordance with Principle 3.
(b) to incorporate test case standards in
accordance with Principle 4.
(c) to adjust allowances and service increments
in accordance with Principle 5.
(d) to adjust wages pursuant to work value
changes in accordance with Principle 6.
(e) to reduce standard hours to 38 per week in
accordance with Principle 7.
(f) to adjust wages for arbitrated safety net
adjustments in accordance with Principle 8.
(g) to vary an Award or relevant Agreement to
include the Minimum Adult Wage in
accordance with Principle 9.
(h) a consent variation to a single enterprise
specific award or a consent replacement
award to a single enterprise specific award
under Principle 10 giving effect to structural
efficiency initiatives or productivity based
arrangements.
3. Previous State Wage Case Increases
Increases available under previous State Wage Case
Decisions such as structural efficiency adjustments, and
previous arbitrated safety net adjustments will, on
application, still be accessible.
Minimum rates adjustments may also be progressed under
this principle.
4. Test Case Standards
Test Case Standards established and/or revised by the
Commission may be incorporated in an award. Where
disagreement exists as to whether a claim involves a test
case standard, those asserting that it does, must make an
application and justify its referral. The Chief Commissioner
will decide whether the claim should be dealt with by a
Commission in Court Session.
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5. Adjustment of Allowances and Service Increments
Existing allowances which constitute a reimbursement of
expenses incurred may be adjusted from time to time where
appropriate to reflect the relevant change in the level of
such expenses.
Adjustment of existing allowances which relate to work or
conditions which have not changed and of service
increments will be determined in each case in accordance
with State Wage Decisions.
Allowances which relate to work or conditions which have
not changed and service increments may be adjusted as a
result of the arbitrated safety net increase in Clause 8 of this
Section.
In circumstances where the Commission has determined
that it is appropriate to adjust existing allowances relating to
work or conditions which have not changed and service
increments for a monetary safety net increase, the method of
adjustment shall be that such allowances and service
increments should be increased by a percentage derived as
follows: divide the monetary safety net increase by the rate
of pay for the key classification in the relevant award
immediately prior to the application of the safety net
increase to the award rate and multiply by 100.
Existing allowances for which an increase is claimed
because of changes in the work or conditions will be
determined in accordance with the relevant provisions of the
Work Value Changes Principle of this Statement of
Principles.
New allowances to compensate for the reimbursement of
expenses incurred may be awarded where appropriate
having regard to such expenses.
Where changes in the work have occurred or new work and
conditions have arisen, the question of a new allowance, if
any, shall be determined in accordance with the relevant
principles of this Statement of Principles. The relevant
principles in this context may be Work Value Changes
Principle or First Award and Extensions to an Existing
Award Principle.
New service increments may only be awarded to
compensate for changes in the work and/or conditions and
will be determined in accordance with the relevant parts of
the Work Value Changes Principle of this Statement of
Principles.
6. Work Value Changes
(a) Changes in work value may arise from changes in
the nature of the work, skill and responsibility
required or the conditions under which work is
performed. Changes in work by themselves may
not lead to a change in wage rates. The strict test
for an alteration in wage rates is that the change in
the nature of the work should constitute such a
significant net addition to work requirements as to
warrant the creation of a new classification or
upgrading to a higher classification.
In addition to meeting this test a party making a
work value application will need to justify any
change to wage relativities that might result not
only within the relevant internal award
classifications structure but also against external
classifications to which that structure is related.
There must be no likelihood of wage
“leapfrogging” arising out of changes in relative
position.
These are the only circumstances in which rates
may be altered on the ground of work value and
the altered rates may be applied only to employees
whose work has changed in accordance with this
provision.
In applying the Work Value Changes Principle,
the Commission will have regard to the need for
any alterations to wage relativities between awards
to be based on skill, responsibility and the
conditions under which work is performed.
(b) Where new or changed work justifying a higher
rate is performed only from time to time by
persons covered by a particular classification or
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where it is performed only by some of the persons
covered by the classification, such new or changed
work should be compensated by a special
allowance which is payable only when the new or
changed work is performed by a particular
employee and not by increasing the rate for the
classification as a whole.
(c) The time from which work value changes in an
award should be measured is the date of operation
of the second structural efficiency adjustment
allowable under the September 1989 State Wage
Decision [69 WAIG 2917].
(d) Care should be exercised to ensure that changes
which were or should have been taken into
account in any previous work value adjustments or
in a structural efficiency exercise are not included
in any work evaluation under this provision.
(e) Where the tests specified in (1) are met, an
assessment will have to be made as to how that
alteration should be measured in money terms.
Such assessment should normally be based on the
previous work and the nature and extent of the
change in work.
(f) The expression “the conditions under which the
work is performed” relates to the environment in
which the work is done.
(g) The Commission should guard against contrived
classifications and over-classification of jobs.
(h) Any changes in the nature of the work, skill and
responsibility required or the conditions under
which the work is performed, taken into account in
assessing an increase under any other provision of
this Statement of Principles, shall not be taken into
account in any claim under this provision.
7. Standard Hours
In approving any application to reduce standard hours to 38
per week, the Commission will satisfy itself that the cost
impact is minimised.
8. Arbitrated Safety Net Adjustments
Where the minimum rates adjustment process in an award
has been completed, the Commission may consider an
application for the base rate, supplementary payment and
arbitrated safety net adjustments to be combined so that the
award specifies only the total minimum rate for each
classification.
By consent of all parties to an award, where the minimum
rates adjustment has been completed, award rates may be
expressed as hourly rates as well as weekly. In the absence
of consent, a claim that award rates be so expressed may be
determined by arbitration.
The arbitrated safety net adjustment arising from the
decision in Matter No 752 of 2001 is—
(a) $13.00 per week increase in award rates up to and
including $490.00 per week;
(b) $15.00 per week increase in award rates above
$490.00 per week up to and including $590.00 per
week; or
(c) $17.00 per week increase in award rates above
$590.00 per week
The arbitrated safety net adjustment may be applied to a
registered multi enterprise industrial agreement (“industrial
agreement”). Application must be made for the safety net
adjustment in the case of an industrial agreement.
The following provision must be included in any
amendment to an industrial agreement to provide for the
arbitrated safety net adjustment.
ARBITRATED SAFETY NET ADJUSTMENTS
(a) Unless otherwise provided the $13.00 per week,
$15.00 per week or $17.00 per week arbitrated
safety net adjustments from the decision in matter
No 752 of 2001 is to be added to the wage rates in
this clause.
(b) This arbitrated safety net adjustment may be offset
against any equivalent amount in rates of pay
received by employees whose wages and
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conditions are regulated by this industrial
agreement and which are above the wage rates
prescribed in it provided that absorption which is
contrary to the terms of an agreement is not
required.
(c) Above award payments include wages payable
under enterprise agreements.
(d) Any union party to this industrial agreement is
bound to accept absorption of the arbitrated safety
net adjustment in accordance with this provision.
(e) Increases made under State Wage Case Principles
prior to June 2001, except those resulting from
enterprise agreements, are not to be used to offset
arbitrated safety net adjustments.
9. Minimum Adult Award Wage
A minimum adult award wage clause will be required to be
inserted in any new award.
The minimum adult wage clause will be as follows—
MINUMUM ADULT AWARD WAGE
(1) No adult employee shall be paid less than the
minimum adult award wage unless otherwise
provided by this clause.
(2) The minimum adult award wage for full time adult
employees is $413.40 per week.
(3) The minimum adult award wage of $413.40 per
week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions to
June 2001 including the $13.00 per week, $15.00
per week or $17.00 per week arbitrated safety net
adjustment from Matter No. 752 of 2001.
(4) Unless otherwise provided in this clause adults
employed as casual or part time employees shall
not be paid less than pro rata the minimum adult
award wage according to the hours of worked.
(5) Juniors shall be paid no less than the wage
determined by applying the percentage prescribed
in the junior rates provision to the minimum adult
award wage of $413.40 per week.
(6)
(a) The minimum adult award wage shall not
apply to apprentices, employees engaged on
traineeships or Jobskills placements or other
categories of employees who by prescription
are paid less than the minimum award rate.
(b) A liberty to apply is reserved in relation to
any special category of employees not
included here or otherwise in relation to the
application of the minimum adult award
wage.
(7) Subject to this clause the minimum adult award
wage shall—
(a) apply to all work in ordinary hours.
(b) apply to the calculation of overtime, all
other penalty rates, superannuation,
payments during sick leave, long service
leave and annual leave and for all other
purposes of this award.
10. Making or Varying an Award or issuing an Order
which has the effect of varying wages or conditions
above or below the safety net
An application or reference for a variation in wages or
conditions above or below the safety net will be referred to
the Chief Commissioner for determination by the
Commission in Court Session.
A party seeking such a claim must support it with material
justifying—
• why the matter has not been progressed and/or
finalised pursuant to s.41 of the Act;
• why the matter has not been pursued under any
other Principle set out in this Statement; and
• how in the discharge of its statutory function to
consider varying above or below the safety net the
Commission should take into account, to the
extent that it is relevant, each of the matters
identified in section 26 of the Act.
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Provided that where parties to a single enterprise specific
award apply to vary the award by consent or consent to a
replacement award to give effect to structural efficiency
initiatives or productivity based arrangements the Chief
Commissioner may allocate the matter to a single
Commissioner.
11. First Award and Extension to an existing Award
The following shall apply to the making of a first award and
an extension to an existing award:—
(a) In the making of a first award, the main
consideration shall be that the award meets the
needs of the particular industry or enterprise while
ensuring that employees’ interests are also
properly taken into account. Structural efficiency
considerations shall apply in the making of such
an award.
(b) A new award shall have a clause providing for the
minimum award wage [see Clause 9 of this
Section] included in its terms.
(c) In the extension of an existing award to new work
or to award-free work the rates applicable to such
work will be assessed by reference to the value of
work already covered by the award, providing
structural efficiency considerations including the
minimum rates adjustment provisions where
relevant have been applied to the award.
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12. Economic Incapacity
Any respondent or group of respondents to an award may
apply to reduce and/or postpone the application of any
increase in labour costs determined under this Statement of
Principles on the ground of very serious or extreme
economic adversity. The merit of such application shall be
determined in the light of the particular circumstances of
each case and any material relating thereto shall be
rigorously tested. The impact on employment at the
enterprise level of the increase in labour costs is a
significant factor to be taken into account in assessing the
merit of an application. A party making such an application
must make and justify an application as a Special Case. It
will then be a matter for the Chief Commissioner to decide
whether it should be dealt with by a Commission in Court
Session.
13. Duration
This Statement of Principles will operate until reviewed.

VARIATION SCHEDULES—
ABORIGINAL MEDICAL SERVICE EMPLOYEES’ AWARD
NO. A26 OF 1987
1B.—MINIMUM ADULT AWARD WAGE
(1)

No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.

(2)

The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.

(3)

The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.

(4)

Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.

(5)

Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.

(6)

(a)

The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.

(b)

Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.

(7)

(8)

Subject to this clause the Minimum Adult Award Wage shall—
(a)

apply to all work in ordinary hours.

(b)

apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.

Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
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26.—WAGES
The minimum weekly rate of wage payable to employees covered by this award shall include the base rate plus the arbitrated
safety net adjustments expressed hereunder:
Base Rate
Per Week
$
(1)

(2)

(3)

(4)

(5)

(6)

(7)
(8)

(9)

(a)

Arbitrated
Safety Net
Adjustments
Per Week
$

Total Per
Week
$

Health Worker
Grade 1, Level 1
1st six months of employment
383.70
88.00
471.70
2nd six months of employment
388.20
88.00
476.20
2nd year of employment
397.00
88.00
485.00
3rd year of employment
405.50
88.00
493.50
(b)
Health Worker
Grade 1, Level 2
1st year of employment
409.80
88.00
497.80
2nd year of employment
414.20
88.00
502.20
3rd year of employment
423.40
90.00
513.40
5th year of employment
437.06
90.00
527.06
Health Worker
Grade 2
1st year of employment
437.06
90.00
527.06
2nd year of employment
457.77
90.00
547.77
3rd year of employment
477.90
88.00
565.90
4th year of employment
512.90
88.00
600.90
6th year of employment
537.40
88.00
625.40
8th year of employment
561.40
88.00
649.40
Health Worker Grade 3
1st year of employment
512.90
88.00
600.90
2nd year of employment
537.40
88.00
625.40
3rd year of employment
561.40
88.00
649.40
5th year of employment
570.40
88.00
658.40
6th year of employment
603.84
88.00
691.84
8th year of employment
650.40
88.00
738.40
(a)
Health Workers Grade 4, Level 1
1st year of employment
650.40
88.00
738.40
2nd year of employment
675.40
86.00
761.40
3rd year of employment
706.90
86.00
792.90
4th year of employment
766.78
86.00
852.78
6th year of employment
805.12
86.00
891.12
(b)
Health Worker Grade 4 Level 2
1st year of employment
706.90
86.00
792.90
2nd year of employment
766.78
86.00
852.78
3rd year of employment
805.12
86.00
891.12
5th year of employment
865.38
86.00
951.38
Junior Employees: Junior employees shall receive the following percentage of the 1st year rate:
%
Under 17 years of age
73
Under 18 years of age
81
Under 19 years of age
87
(a)
The ordinary rate of wage prescribed in subclause (1) hereof shall be increased by $8.60 per week when a
registered enrolled nurse has obtained a post basic certificate approved by the Nurses Board of Western
Australia and he/she is required to use the knowledge gained in that certificate as part of his/her
employment.
(b)
The ordinary rate of wage prescribed in subclause (1) hereof shall be increased by $6.90 per week when a
registered enrolled nurse becomes proficient to do work deemed extraordinary by the employer or the
Western Australian Industrial Relations Commission.
(c)
The on call allowance shall be paid to health workers for each on call period they are rostered to.
Any employee who has passed the examination for registration prescribed by the Nurses Board of Western Australia
shall, for the purposes of this clause, be deemed to be an enrolled nurse.
Supervisory Allowance
A health worker Grade 1 or Grade 2 who is appointed to supervise other employees and to be responsible for the
operation of a clinic, health unit or outpost shall be paid an hourly allowance based on the ordinary wage prescribed
for the classification in which they are employed increased by 4.5%.
Where an enrolled nurse is engaged as a health worker and that enrolled nurse wishes to maintain their enrolled nurse
registration, the employer shall provide work in a nursing situation each year to enable them to maintain their
registration with their nurses’ board.
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(11)

(12)

(13)

(14)

(15)

(16)

(17)

(18)

(19)

(20)

(21)

(1)
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Specialist Allowance
Where a health worker is performing specialist duties, for example has responsibility for a special project or
program, which require independent application of a high level of theoretical or specialist knowledge, that health
worker shall be paid an allowance equal to 7% of the Health Worker Grade 4 Level 1, 1st year of employment for
the period that worker is exercising those skills.
Base Rate
Arbitrated
Total
Per Week
Safety Net
Per Week
$
Adjustments
$
Per Week
$
Gardener
1st year of employment
374.60
88.00
462.60
2nd year of employment
379.60
88.00
467.60
3rd year of employment and thereafter
383.80
88.00
471.80
Domestic
1st year of employment
374.60
88.00
462.60
2nd year of employment
379.60
88.00
467.60
3rd year of employment and thereafter
383.80
88.00
471.80
Cook
1st year of employment
394.90
88.00
482.90
2nd year of employment
399.20
88.00
487.20
3rd year of employment and thereafter
403.30
88.00
491.30
Driver of Motor Vehicle (under 1.2 tonnes)
1st year of employment
394.80
88.00
482.80
2nd year of employment
398.60
88.00
486.60
3rd year of employment and thereafter
401.70
88.00
489.70
Driver of Motor Vehicle (exceeding 1.2 tonnes
capacity but not exceeding 3 tonnes capacity)
1st year of employment
399.10
88.00
487.10
2nd year of employment
402.80
88.00
490.80
3rd year of employment and thereafter
406.00
88.00
494.00
Bus Driver (under 25 passengers)
1st year of employment
401.20
88.00
489.20
2nd year of employment
404.90
88.00
492.90
3rd year of employment and thereafter
408.10
88.00
496.10
Storeperson (Grade 1)
1st year of employment
388.90
88.00
476.90
2nd year of employment
392.80
88.00
480.80
3rd year of employment and thereafter
396.20
88.00
484.20
Leading hands shall be paid the ordinary wage prescribed for the classification in which they are employed increased
by:
(a)
$15.55 per week when in charge of not less than three and not more than 10 other employees;
(b)
$23.25 per week when in charge of more than 10 and not more than 20 other employees; and
(c)
$30.95 per week when in charge of more than 20 employees.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Where the term “year of employment” has been used in this clause, it shall mean all service whether full time or part
time and shall include service of an equivalent nature in any Aboriginal Health Organisation.
Such service shall be calculated in periods of calender years from the date of commencement of work with the
employer and by automatic progression subject to satisfactory service.
When an employee transfers from one grade or level to another, the employee shall be placed at the next highest rate
of pay from the wage they were previously receiving and subclause (20) of this clause shall not apply in these
circumstances.

ABORIGINAL POLICE AIDES AWARD
NO. R 31 OF 1979
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
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The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
(3)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
(4)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
6.—SALARIES
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(1)
The rates payable in respect of the ordinary hours of duty shall be as prescribed hereunder:
Arbitrated
Total
Existing
Safety Net
Salary
Salary
Adjustment
P/A
$
$
$
Police Aide
26884
3965.00
30849.00
First Class Aide
27946
3965.00
31911.00
Senior Aide
30487
3965.00
34452.00
Hours worked in excess of forty (40) in a week on a voluntary basis at sporting or other public events shall be
considered ordinary hours of duty and paid in accordance with the hourly rate prescribed in subclause (3) of this
clause.
(2)
Salaries shall be paid by direct funds transfer to the credit of an account nominated by the employee at a bank,
building society or credit union approved by the Under Treasurer or an Accountable Officer.
Provided that where such form of payment is impracticable or where some exceptional circumstances exist, and by
agreement between the Minister and the Union, payment by cheque may be made.
(3)
(a)
For the purpose of ascertaining the rate per fortnight the total annual salary shall be multiplied by 12 and
divided by 313.
(b)
For the purpose of ascertaining the rate per day the rate per fortnight shall be divided by 10.
(c)
For the purpose of ascertaining the rate per hour the annual salary prescribed in subclause (1) of this clause
shall be divided by three hundred and thirteen (313), multiplied by twelve (12) and divided by eighty (80).
(4)
A part-time employee shall be paid a proportion of the appropriate full-time salary contained in this clause
dependent on the number of ordinary hours worked. The salary shall be calculated in accordance with the following
formula—
Hours worked per fortnight
Full-time fortnightly salary
------------------------------------X
-------------------------------------80
1
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ACTIV FOUNDATION (SALARIED OFFICERS) AWARD
NO. 13 OF 1977
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
SCHEDULE B—MINIMUM SALARIES
Subject to the provision of Clause 10.—Salaries and to the provisions of this schedule the minimum annual salaries
for employees bound by the award are set out hereinafter.
Minimum Salaries

LEVELS
Level 1 Under 17 Years Of Age
17 Years Of Age
18 Years Of Age
19 Years Of Age
20 Years Of Age
21 Years Of Age 1st Year Of Service
22 Years Of Age 2nd Year Of Service
23 Years Of Age 3rd Year Of Service
24 Years Of Age 4th Year Of Service
Level 2

Level 3

Level 4

Level 5

Level 6

81 W.A.I.G.

CURRENT
11363
13270
15490
17929
20135
22117
22771
23421
24069
24720
25371
26120
26638
27403
28307
29010
29749
30928
31545
32470
33421
34772
35476
36443
37438
38462
40434
41898
43978

ASNA
1447.00
1690.00
1972.00
2283.00
2563.00
2816.00
2816.00
2816.00
2921.00
2921.00
2921.00
2817.00
2817.00
2817.00
2817.00
2817.00
2817.00
2817.00
2817.00
2817.00
2817.00
2817.00
2817.00
2817.00
2713.00
2713.00
2713.00
2713.00
2713.00

NEW
12810.00
14960.00
17462.00
20212.00
22698.00
24933.00
25587.00
26237.00
26990.00
27641.00
28292.00
28937.00
29455.00
30220.00
31124.00
31827.00
32566.00
33745.00
34362.00
35287.00
36238.00
37589.00
38293.00
39260.00
40151.00
41175.00
43147.00
44611.00
46691.00

81 W.A.I.G.
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CURRENT
ASNA
NEW
45091
2713.00
47804.00
46501
2713.00
49214.00
47962
2713.00
50675.00
Level 8
50097
2713.00
52810.00
51847
2713.00
54560.00
Level 9
54495
2713.00
57208.00
56337
2713.00
59050.00
Level 10
58354
2713.00
61067.00
61598
2713.00
64311.00
Level 11
64189
2713.00
66902.00
66824
2713.00
69537.00
Level 12
70437
2713.00
73150.00
72878
2713.00
75591.00
75662
2713.00
78375.00
An employee, who is 21 years of age or older on appointment to a classification equivalent to Level 1, may be
appointed to the minimum rate of pay based on years of service, not on age.
(3)
Salaries—Specified Callings and Other Professionals
(a)
Employees, who possess a relevant tertiary level qualification, or equivalent as agreed between the union
and the employers, and who are employed in the callings of Librarian, Program Development, or any other
professional calling as agreed between the union and employers, shall be entitled to Annual Salaries as
follows:
LEVELS
CURRENT
Jun-98
NEW
ASNA
LEVEL 3/5
28307
2817.00
31124.00
29749
2817.00
32566.00
31545
2817.00
34362.00
33421
2817.00
36238.00
36443
2817.00
39260.00
38462
2713.00
41175.00
LEVEL 6
40434
2713.00
43147.00
41898
2713.00
44611.00
43978
2713.00
46691.00
LEVEL 7
45091
2713.00
47804.00
46501
2713.00
49214.00
47962
2713.00
50675.00
LEVEL 8
50097
2713.00
52810.00
51847
2713.00
54560.00
LEVEL 9
54495
2713.00
57208.00
56337
2713.00
59050.00
LEVEL 10
58354
2713.00
61067.00
61598
2713.00
64311.00
LEVEL 11
64189
2713.00
66902.00
66824
2713.00
69537.00
LEVEL 12
70437
2713.00
73150.00
72878
2713.00
75591.00
75662
2713.00
78375.00
(b)
Subject to subclause (d) of this clause, on appointment or promotion to the Level 3/5 under this clause—
(i)
Employees, who have completed an approved three academic year tertiary qualification, relevant to
their calling, shall commence at the first year increment.
(ii)
Employees, who have completed an approved four academic year tertiary qualification, relevant to
their calling, shall commence at the second year increment.
(iii)
Employees, who have completed an approved Masters or PHD degree relevant to their calling, shall
commence on the third year increment.
Provided that employees who attain a higher tertiary level qualification after appointment shall not be entitled
to any advanced progression through the range.
(c)
The employer and union shall be responsible for determining the relevant acceptable qualifications for
appointment for the callings covered by this clause and shall maintain a manual setting out such qualifications.
(d)
The employer in allocating levels pursuant to clause (3) of this schedule may determine a commencing salary
above level 3/5 for a particular calling/s.
(4)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
LEVELS
Level 7
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AERATED WATER AND CORDIAL
MANUFACTURING INDUSTRY AWARD 1975
NO. 10 OF 1975
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
10.—WAGES
For employees employed pursuant to this Award by Coca-Cola Bottlers (Perth) Ltd, Cadbury Schweppes Pty Ltd
and Pepsi-Seven Up Bottlers Australia Pty Ltd only the minimum weekly rate of pay shall include the
base rate plus the supplementary payment per week, operative from the first pay period commencing on
or after 1st August 2001.
Base
Arbitrated
Minimum
Rate
Safety Net
Rate
Adjustments
$
$
$
(a)
Production Employee—Grade 1
385.40
88.00
473.40
Shall mean an employee classified as such who is engaged
on work in connection with or incidental to the production
and distribution operations of the employer and who may
be required to regularly carry out any general duties
together with the specific duties listed hereunder:
Specific Duties—Grade 1.
Employees engaged in bottling or canning line
•
operations who are not in charge of operating
machines.
Operators of bottle washing machines.
•
Inspecting or sighting empty or full bottles.
•
Stacking cases on pallets.
•
Fruit Juice extracting.
•
General Hand.
•
(b)
Production Employee—Grade 2
410.00
88.00
498.00
Shall mean an employee classified as such who is engaged
on work in connection with or incidental to the production
and distribution operations of the employer and who in
addition to the duties of a Production Employee—Grade 1
may be required to regularly carry out the specific duties
listed hereunder.
Specific Duties—Grade 2
Syrup and/or cordial makers mixing recipes or
•
formulae who are not solely responsible for
ensuring adherence to quality standards of
batches.
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•
•

(c)

(d)

(2)

Operators of Filling machines.
Operators of labelling, palletising or depalletising,
case packing or unpacking, carton or multi
packing machines.
Employees engaged on routine line testing.
•
Forklift Driver
•
Truck Driver
•
Provided that drivers who are required to collect money
during any week or portion of a week as part of their duties
and account for it shall be paid $4.00 for such a week in
addition to the rate of wage prescribed above.
Production Employee—Grade 3.
Shall mean an employee classified as such who is engaged
on work in connection with or incidental to the production
and distribution operations of the employer and who in
addition to the duties of a Production Employee—Grade 2
may be required to regularly carry out the specific duties
listed hereunder.
Specific Duties—Grade 3
Syrup and/or cordial makers mixing recipes or
•
formulae who are solely responsible for ensuring
adherence to quality standards of batches.
Operators of bottle washing, filling, labelling,
•
palletising or depalletising, case packing or
unpacking, carton or multi packing machines or
forklifts who are competent and required to
operate at least three such different machines one
of which may be a forklift truck.
Driver Forklift carrying truck.
•
Provided that, where an employee will, as a result of the
implementation of the new grading structure receive an
increase in excess of that allowed by the Structural
Efficiency Principle, the additional amounts will be phased
in as follows:
the increases will be phased in over four equal
•
instalments which will become payable at not less
than six monthly intervals.
the first instalment will not be available earlier
•
than 23 February, 1990.

430.50

90.00

520.50

For all other employees employed pursuant to this Award and not specified in subclause (1) of this clause, the
minimum rate shall include the base rate plus the arbitrated safety-net adjustment per week, operative from the first
pay period commencing on or after 1 August 2001.
(a)

Cordial and/or syrup maker mixing recipe or formulae who
is responsible for ensuring that the correct qualities and
quantities of ingredients are included in batches

(b)

Filler operator:
(i)
(ii)

88.00

480.50

378.50

88.00

466.50

for lines with a rate capacity of under 150
units per minute

(c)

392.50

for all other lines

Driver of motor vehicle

387.30

88.00

475.30

387.70

88.00

475.70

Provided that drivers who are required to collect money during any week or portion of a week as part of
their duties and account for it shall be paid $3.70 for such week in addition to the rate of wage prescribed
above.
(d)

Driver of Fork Lift—
(i)

less than three months' experience

377.00

88.00

465.00

(ii)

thereafter

387.60

88.00

475.60

Employees operating labelling, palletising or de-palletising,
case packing or unpacking or carton packing machines

380.60

88.00

468.60

(f)

Employees engaged on routine line testing

370.40

88.00

458.40

(g)

Employees engaged on bottling or canning line operations
including operating bottle washer, removing empty bottles
from cases or placing empty bottles on conveyors, sighting,
inspecting, filling cases with full bottles and stacking on
pallets, fruit juice extracting, cordial and/or syrup room.

362.70

88.00

450.70

All others

357.70

88.00

445.70

(e)

(h)
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Junior Employees:
(a)
Except as provided for in paragraph (b) of this subclause junior employees shall receive the prescribed
percentage of the adult rate for the class of work on which they are engaged.
%
16 years of age and under
50
At 17 years of age
60
At 18 years of age
75
At 19 years of age
90
At 20 years of age
Adult Rates
(b)
Where a person is employed pursuant to this Award by Coca Cola Bottlers (Perth) Ltd or Cadbury
Schweppes Pty Ltd and he/she is 20 years of age or less then the rate of wage payable shall be as specified
in subclause (1) of this clause according to the appropriate classifications.
Leading Hands:
In addition to the appropriate rate prescribed in this clause a leading hand shall be paid—
$ Per Week
(a)
If placed in charge of not less than 3 and not more than 10 other employees
19.35
(b)
If placed in charge of more than 10 and not more than 20 other employees
29.80
(c)
If placed in charge of more than 20 other employees
39.60
Supplementary payments set out in subclauses (1) and (2) of this clause represent payment in lieu of equivalent
overaward payments.
"Overaward Payment" is defined as the amount (whether it be termed "overaward payment", "attendance bonus",
"service increment" or any term whatsoever) which an employee would receive in excess of the "award wage" which
applied immediately prior to the decision of the Western Australian Industrial Relations Commission dated 24
December 1993 (Application No. 1457/1993) for the classification in which such employee is engaged. Provided that
such payment shall exclude overtime, shift allowances, penalty rates, disability allowances, fares and travelling time
allowances and any other ancillary payments of a like nature prescribed by this award.
The supplementary payment at each classification level includes an $8.00 adjustment reflecting the application of the
arbitrated safety net adjustment principle enunciated in the State Wage decision of 24 December 1993 (Application
No. 1457/1993). Consistent with the requirements of the Principles the $8.00 safety net adjustment is absorbable to
the extent of any equivalent amount in rates of pay—whether overaward, award or industrial agreement—in excess of
the minimum rates (classification rate and supplementary payment) prescribed in accordance with the September
1989 State Wage Case decision.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

AGED AND DISABLED PERSONS HOSTELS AWARD, 1987
NO. A6 OF 1987
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
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Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
18.—WAGES
(a)
The minimum weekly rate of wage payable to employees covered by this award shall be the Base Rate plus
the Arbitrated Safety Net Adjustment (ASNA) Payment expressed hereunder:
Base
Arbitrated
Minimum
Rate
Safety Net
Weekly
$
Adjustments
Rate
$
$
(i)
Qualified Cook
460.90
90.00
550.90
(ii)
Cook Working Alone
401.00
88.00
489.00
(iii)
Other Cook
395.90
88.00
483.90
(iv)
Supervisor
426.40
90.00
516.40
(v)
Assistant Supervisor
403.60
88.00
491.60
(vi)
Domestic
378.30
88.00
466.30
(vii)
Driver
402.90
88.00
490.90
The classification “domestic” shall include the following: cleaner, domestic, gardener, handyperson, kitchen
employee, laundry employee, pantry employee, machinist, storeperson and like classification.
The ordinary wages of any employee other than a supervisor or assistant supervisor placed in charge of three or more
employees shall be increased by $16.40 per week.
The hourly rate shall be calculated by dividing the weekly rate by 38.
The minimum weekly rates of wage for work in ordinary time to be paid to junior employees shall be as follows—
Percentage of
Adult Rate
%
Under 17 years of age
60
At 17 years of age
70
At 18 years of age
80
At 19 years of age
100
Apprentices Wages:
The weekly wage rate shall be a percentage of the tradesperson’s rate as under:
Percentage of
Tradesperson’s
Weekly Rate
%
(a)
Four year Term
First year
42
Second year
55
Third year
75
Fourth year
88
(b)
Three and One Half Year Term
First six months
42
Next year
55
Next following year
75
Final year
88
(c)
Three-year Term
First year
55
Second year
75
Third year
88
(d)
For the purposes of this part “Tradesperson’s Rate” means the rate of wage payable to a “Qualified Cook”,
as prescribed in this clause.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
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AIR CONDITIONING AND REFRIGERATION INDUSTRY
(CONSTRUCTION AND SERVICING)
AWARD NO. 10 OF 1979
29.—WAGES
Subject to Clause 16.—Special Rates and Provisions of this award, the ordinary weekly rate of wage shall
be as set out hereunder and shall be inclusive of all special rates and allowances and be paid as an "all
purpose" rate.
The ordinary weekly wage of an employee (other than an apprentice) shall consist of the base rate and the
special payment as set out in subclause (2) of this clause.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

(a)

Classification

Base
Rate
$

Special
Payment
$

Arbitrated
Safety Net
Adjustments
$
76.00
76.00
76.00
76.00
76.00
76.00

Total Rate
Per Week
$

Instrument Fitter
380.10
80.00
536.10
Welder—Special Class
371.40
80.00
527.40
Welder
362.80
80.00
518.80
Tradesperson
362.80
80.00
518.80
Refrigeration Fitter
362.80
80.00
518.80
Boilermaker -Structural Steel Tradesperson
362.80
80.00
518.80
Sheetmetal Employee First Class
362.80
80.00
76.00
518.80
Second Class—1st six months in industry
310.20
64.30
74.00
448.50
Thereafter
327.20
66.80
74.00
468.00
Certificated Rigger or Scaffolder
345.70
68.90
74.00
488.60
Rigger or Scaffolder -Other
334.70
67.60
74.00
476.30
Tool and Material Storeperson
322.90
65.80
74.00
462.70
Tradesperson's Assistant
310.20
64.30
74.00
448.50
Tradesperson's Assistant who from time to
time uses a grinding machine
311.70
65.80
74.00
451.50
Lagger 1st six months' experience
310.20
63.40
74.00
447.60
2nd & 3rd six months' experience
311.70
65.40
74.00
451.10
4th & 5th six months' experience
315.90
65.60
74.00
455.50
Thereafter
317.40
66.60
74.00
458.00
(b)
A Certified Rigger, other than a Leading Hand, who in compliance with the provisions of the regulations
made pursuant to the Construction Safety Act 1972, is responsible for the supervision of other employees
shall be deemed to be a Leading Hand and be paid the additional rate prescribed for a leading hand placed
in charge of not less than three and not more than 10 other employees.
(3)
Apprentices:
(a)
Wages per week expressed as a percentage of the "Tradesman's " rate:
Five Year Term %
First Year
40
Second Year
48
Third Year
55
Fourth Year
75
Fifth Year
88
Four Year Term %
First Year .................
42
Second Year ................
55
Third Year .................
75
Fourth Year ................
88
Three and a Half Year Term %
First six months ...........
42
Next Year ..................
55
Following Year .............
75
Final Year .................
88
Three Year Term %
First Year .................
55
Second Year ................
75
Third Year .................
88
(b)
For the purpose of paragraph (a) of this subclause, "Tradesman's rate" means the base rate and the special
payment prescribed in subclause (2) of this clause for the classification "Tradesman".
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In addition to the appropriate rates of pay prescribed in this clause, an employee shall be paid—
(i)
$29.40 per week if engaged on the construction of a large industrial undertaking or any
large civil engineering project.
(ii)
$26.50 per week if engaged on a multi-storey building, but only until the exterior walls
have been erected and the windows completed and a lift made available to carry the
employee between the ground floor and the floor upon which he/she is required to
work. A multi-storey building is a building which, when completed, will consist of at
least five storeys.
(iii)
$15.60 per week if engaged otherwise on construction work falling within the
definition of construction work in Clause 5.—Definitions of this award.
(b)
Any dispute as to which of the aforesaid allowances apply to particular work shall be determined
by the Board of Reference.
(5)
Leading Hands:
In addition to the appropriate total wage prescribed in this clause a leading hand shall be paid—
$
(a)
If placed in charge of not
less than three and not more
than 10 other employees
16.60
(b)
If placed in charge of more
than 10 and not more than 20
other employees
25.40
(c)
If placed in charge of more
than 20 other employees
32.80
(6)
Casual Employees:
A casual employee shall be paid 20 per cent of the ordinary rate in addition to the ordinary wage for the calling in
which the employee is employed.
(7)
The classification "Sheetmetal Worker—Second Class—First Six Months' Experience in Industry" shall only be
applied to an employee who commences employment in the industry after July 25, 1979.
(8)
(a)
Where an employer does not provide a tradesperson, second-class sheetmetal employee or an apprentice
with the tools ordinarily required by that tradesperson second-class sheetmetal employee or an apprentice
in the performance of work as a tradesperson, second-class sheetmetal employee or as an apprentice, the
employer shall pay a tool allowance of—
(i)
$9.20 per week to such tradesperson or second-class sheetmetal employee; or
(ii)
in the case of an apprentice a percentage of $9.20 being the percentage which appears against the
year of apprenticeship in subclause (3) hereof,
for the purpose of such tradesperson, second-class sheetmetal employee or apprentice supplying and
maintaining tools ordinarily required in the performance of work as a tradesperson, second-class
sheetmetal employee or as an apprentice.
(b)
Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of,
the ordinary weekly wage prescribed in this subclause.
(c)
An employer shall provide for the use of tradesman, second-class sheetmetal employees and apprentice all
necessary power tools, special purpose tools and precision measuring instruments.
(d)
A tradesman, second-class sheetmetal worker or an apprentice shall replace or pay for any tools supplied
by the employer, if lost through the employee's negligence.
29A.—MINIMUM ADULT AWARD WAGE
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult Award
Wage unless otherwise provided in this clause.
(i)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the
beginning of the first pay period on or after 1st August 2001.
(ii)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions.
(iii)
Unless otherwise provided in this subclause adults employed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award Wage according to the hours worked.
(iv)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provision to the Minimum Adult Award Wage of $413.40 per week.
(v)
(aa)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
traineeships, or Jobskills traineeships or to other categories of employees who by prescription are
paid less than the minimum award rate.
(bb)
Liberty to apply is reserved in relation to employees excluded under (aa) above and any special
categories of employees not included here or otherwise in relation to the application of the
Minimum Adult Award Wage.
(vi)
Subject to this subclause the Minimum Adult Award Wage shall —
(aa)
apply to all work in ordinary hours.
(bb)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during
sick leave, long service leave and annual leave and for all other purposes of this award.
(vii)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult
apprentice in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate requires
specific mention as at 13th November 1997.)
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AMBULANCE SERVICE COMMUNICATION
CENTRE EMPLOYEES' AWARD 1991
NO. A 4 OF 1991
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

9.—WAGES
The minimum rates of weekly wages payable for officers covered by this Award shall be as follows:

(1)

(a)

(b)

(c)

(2)

Communications Officer:
1st year of employment
2nd year of employment
3rd year of employment
4th year of employment
5th year of employment
6th year of employment, and thereafter
Senior Communications Officer:
1st year of employment in this rank
2nd year of employment in this rank
3rd year of employment in this rank
and thereafter

Base
Rate
$

Arbitrated
Safety Net
Adjustments
$

Minimum
$

427.00
439.00
452.00
466.00
476.00
491.00

90.00
90.00
90.00
88.00
88.00
88.00

517.00
529.00
542.00
554.00
564.00
579.00

508.00
522.00
536.00

88.00
88.00
88.00

596.00
610.00
624.00

he rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Where casual officers are employed, they shall be paid at the rates prescribed in paragraph (a) of subclause (1) of
this clause, as applicable to first year of employment, plus 20%. Any casual officer shall only be employed for
periods of less than two weeks duration.

81 W.A.I.G.

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

1737

AMBULANCE SERVICE EMPLOYEES’ AWARD, 1969
NO. 50 OF 1968
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

9.—RATES OF PAY
The minimum rate of weekly wages payable to officers covered by this award shall be as follows:
(1)

(a)

(b)

(c)

(d)
(e)
(f)

(g)

(2)

Ambulance Officer Grade I (Transport)
1st year
2nd year
3rd year and thereafter
Ambulance Officer Grade I
1st year
2nd year
3rd year and thereafter
Ambulance Officer Grade II
1st year
2nd year
3rd year and thereafter
Ambulance Officer Grade III
Ambulance Officer Grade III
with Certificate Allowance
Where appointed as such the following shall
apply:
Station Officers
Grade I
Grade II

$
426.90
432.00
436.50

ASNA
90.00
90.00
90.00

TOTAL
516.90
522.00
526.50

426.90
432.00
436.50

90.00
90.00
90.00

516.90
522.00
526.50

464.10
469.10
473.70
491.20
535.60

88.00
88.00
88.00
88.00
88.00

552.10
557.10
561.70
579.20
623.60

547.40
559.10

88.00
88.00

635.40
647.10

The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
In addition to the weekly rates prescribed in subclause (1) of this clause the following amounts shall be paid for
weekend penalties and shift loadings in accordance with Clause 33.—Appendix of this award.
(a)
Ambulance Officer Grade I
$
1st year
151.53
2nd year
153.16
3rd year and thereafter
154.59
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(b)

(3)

(4)
(5)

(6)

(7)

Ambulance Officer Grade II
1st year
163.40
2nd year
165.00
3rd year and thereafter
166.46
(c)
Ambulance Officer Grade III
172.05
(d)
Ambulance Officer Grade III
with Certificate Allowance
185.58
(e)
Station Officers
Grade I
189.34
Grade II
193.08
In addition to the weekly rates prescribed in subclause (1) and (2) of this clause the following amounts shall be paid
for regularly worked overtime being an average of two hours over an eight week cycle of shifts worked by those
Officers employed to work the hours prescribed in paragraph (a) of subclause (1) and (2) of Clause 7.—Hours of
Duty of this award.
(a)
Ambulance Officer Grade I
$
1st year
12.50
2nd year
12.63
3rd year and thereafter
12.75
(b)
Ambulance Officer Grade II
1st year
13.48
2nd year
13.61
3rd year and thereafter
13.73
(c)
Ambulance Officer Grade III
14.19
(d)
Ambulance Officer Grade III
with Certificate Allowance
15.31
(e)
Station Officers
Grade I
15.62
Grade II
15.92
An Ambulance Officer who has been fully employed for one year or more shall be credited with his/her years of
service on promotion to a higher grade.
To become entitled to the rates prescribed in subclauses (1), (2) and (3) of this clause the Officers shall at all times
wear a uniform approved by the Association and shall hold an appropriate motor vehicle driver's licence.
All training programmes and examination schedules agreed by the Union and the Association for promotional and
proficiency purposes shall be under the jurisdiction and administration of the Association.
(a)
To be entitled to the certificate allowances as prescribed in paragraph (d) of subclauses (1), (2) and (3) of
this clause an Officer will be required:
(i)
to have passed the Grade III requirements of the West Australian Ambulance Training Centre,
hold the rank of Grade III and to have completed five years' service; or
(ii)
to hold the rank of Grade III and to have passed the TAFE authorised Certificate in Emergency
Care.
(b)
The Certificate in Emergency Care will not be used as a pre-requisite for promotion to the rank of Station
Officer for those officers employed prior to January 1984.
Ambulance officers who have been trained to give medication by intra-muscular injections or test blood sugar levels
or perform intravenous cannulation shall be paid a flat allowance of $15.00 per week provided that it shall be paid
on Annual Leave, Long Service Leave and Sick Leave.

ANIMAL WELFARE INDUSTRY AWARD
NO. 8 OF 1968
19.—RATES OF PAY
The minimum weekly rate of wage per week payable to an employee covered by this award shall include the base rate plus the
arbitrated safety net adjustments expressed hereunder:
Base
Arbitrated
Minimum
Safety Net
Rate
Rate
Adjustments
$
$
$
(1)
Veterinary Nurse (as defined)
On completion of training and on registration
294.10
88.00
382.10
After one year of service and thereafter
359.40
88.00
447.40
(2)
Trainee Veterinary Nurse (as defined)
(a)
In the first year of approved course—for work
other than the prescribed minimum number of
hours of supervised practical experience as set
down in the approved course.
$
$
$
Adult Trainee Veterinary Nurse
318.50
88.00
406.50
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Junior Trainee Veterinary Nurses shall receive the prescribed percentage of the Animal Attendants’ rate per week.
Under 17 years of age
50%
17 to 18 years of age
60%
18 to 19 years of age
70%
19 to 20 years of age
80%
20 to 21 years of age
90%
(b)
In the second year of approved course Trainee Veterinary Nurses shall receive 65% of the rate prescribed
for Veterinary Nurses after three years of service.
Provided that a Trainee Veterinary Nurse in the 2nd year of an approved course shall receive wages not less
than he/she would have received in paragraph (a) of subclause (2) of this clause.
Base
Arbitrated
Minimum
Rate
Safety Net
Rate
$
Adjustments
$
$
Inspector
359.30
88.00
447.30
Animal Attendant
318.50
88.00
406.50
All other directly employed in the care of animals and
including Kennel Hand and Food Preparer
311.60
88.00
399.60
Junior Employees
Junior employees shall receive the prescribed percentage of the “All others” minimum rate prescribed in subclause
(5) of this clause per week.
Under 17 years of age
50%
17 to 18 years of age
60%
18 to 19 years of age
70%
19 to 20 years of age
80%
20 to 21 years of age
90%
An employee placed in charge of three or more other employees shall be paid an amount of $19.75 per week in
addition to his/her ordinary rate of pay.
Where an employee is required to carry out the ordinary hours of duty per day in more than one shift an allowance of
$1.80 per day shall be paid.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

19A.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult apprentice
in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate requires
specific mention as at 13th November 1997.)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
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Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

ANI ENGINEERING BASSENDEAN (WA) WAY FORWARD
ENTERPRISE AWARD 1998
NO. A 2 OF 1998
10.—WAGES AND ALLOWANCES
(1)

Ordinary Wage Rates
Employees covered by this Award shall be classified at a level as specified by this clause and paid the ordinary wage
rate (for all purposes), expressed as a weekly amount, applicable to their classification according to the schedule
below, cross-referenced to subclause 10 (16) for the detail of wage increases and applicable dates—
Ordinary Weekly Wage Rate

Team Member
Classifications
C8
C9
C10
C11
C12
C13

As at 4 September 2000
Total Weekly
Base Rate
A.S.N.A.
Wage
$744.38
$25.00
$769.38
$711.04
$25.00
$736.04
$677.68
$25.00
$702.68
$628.15
$25.00
$653.15
$583.10
$25.00
$608.10
$563.99
$25.00
$588.99

Base Rate
$762.99
$728.82
$694.62
$643.85
$597.67
$578.08

As at 11 June 2001
Total Weekly
A.S.N.A
Wage
$25.00
$787.99
$25.00
$753.82
$25.00
$719.62
$25.00
$668.85
$25.00
$622.67
$25.00
$603.08

Base Rate
$762.99
$728.82
$694.62
$643.85
$597.67
$578.08

As at 1 August 2001
A.S.N.A
Total Weekly
$42.00
$42.00
$42.00
$42.00
$42.00
$42.00

$804.99
$770.82
$736.62
$685.85
$639.67
$620.08

Note: For continuity and industry consistency, the classification structured used is consistent with that contained in
the Metal Trades (General) Award 1966—Part 1 with some local modifications.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(2)

Site Allowance
Employees who are required to work at a site, in accordance with subclause 8 (1) (vi), shall be paid a site allowance
of $1.40 flat for each hour worked in consideration and in lieu of all disabilities associated with working at the site
including dirt, heat, noise, height, confined space or other circumstances which might have otherwise attracted award
special rates and provisions. On sites where an existing site allowance agreement applies, and the rate exceeds this
site allowance, the higher site allowance rate will be paid.
The quantum of this site allowance shall be adjusted annually, on the anniversary of the Award, by the application of
the annual movement in the most recent Consumer Price Index (Series 6401.0), All Groups for Perth.

(3)

Site Overnight Allowance
(i)
From time to time employees may be required to work at sites anywhere within Western Australia or out of
the State, including offshore locations. Where it is not possible for employees to return home at night from
the site, then the Company will provide board and lodging.
(ii)
When an employee on site work is required to stay overnight at site for one or more nights, then an
allowance of $30.00 per night will be paid for each night that the employee is at site. The allowance will
apply to each night that the employee is required to be away from home even though the employee may not
actually work every day. The allowance shall be paid through the Company payroll and is subject to
normal PAYE tax treatment.
(iii)
This allowance is intended to cover all out-of-pocket expenses, costs incurred through being away from
home and eligibility for district allowance.
(iv)
The quantum of this site overnight allowance shall be adjusted annually, on the anniversary of the Award,
by the application of the annual movement in the most recent Consumer Price Index (Series 6401.0), All
Groups for Perth.

(4)

Shift Allowances
All employees working on shift work shall be entitled to receive a penalty in the form of a flat shift allowance, for
each ordinary working hour worked on shift, as follows:
(i)
(ii)
(iii)
(iv)
(v)
(vi)

Day Shift
Afternoon Shift
Night Shift
Saturday Shift
Sunday Shift
Public Holiday Shift

$0.25
$3.10
$3.65
$11.00
$16.50
$22.10

per hour
per hour
per hour
per hour
per hour
per hour
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Employees shall be entitled to only one of these allowances which are not cumulative.
When an employee is transferred from day work to shift work and vice versa, they shall be notified of such transfer.
In any event, shift allowances must only be paid in respect of actual ordinary working hours worked on shift, except
for the circumstances described in subclause 9 (3) (v) where overtime rates are paid in lieu of the otherwise
applicable ordinary wage rate and shift allowance.
(5)

Team Leader Allowance
A Team Leader will be selected for each work team. The job description for a Team Leader has been determined
and is attached as Appendix 2 to this Award. In recognition of the added responsibilities, which a Team Leader is
required to accept (as a condition of accepting the role), Team Leaders will be paid a flat Team Leader Allowance of
$85.00 per week. However, this allowance shall only be paid for such time that an employee is working in the role
of Team Leader.

(6)

Responsibility Payment
From time to time, especially at client's sites, employees may be requested to undertake a role which involves
supervisory responsibilities and representation of the Company. Where this occurs and the employee(s) concerned
accepts the role then they shall be paid a flat allowance of $15.00 per day or shift. Such payment is strictly limited to
the time that the employee is actually carrying out that role.

(7)

First Aid Allowance
An employee who holds a first aid certificate to the standard of “Workplace First Aid”, who is ready, willing and
available to administer first aid, who wears an identifying first aid logo on their Company supplied clothing and who
has been appointed by the Company to provide first aid treatment to other employees, shall be paid a flat first aid
allowance of $8.00 per week.

(8)

Tool Allowance
A tool allowance of $10.00 per week (all purpose) shall be paid to all tradespersons. This tool allowance is paid on
the basis that the tradesperson provides a full and complete set of tools, relative to their particular trade inclusive of
their obligation to maintain, sharpen, repair and replace those tools as required.
The ordinary wage rates in subclause 10 (1) incorporate and include this tool allowance.

(9)

Meal Allowance
Where an employee works overtime and qualifies for a crib break, in accordance with subclause 9 (7), then, if the
employee was not notified the previous day or shift of the need to work the overtime, a meal allowance of $6.80 shall
be paid for each crib break.

(10)

Annual Payment
In lieu of annual leave loading, a flat weekly accrual of $10.00 per 38 ordinary working hours (including Personal
Leave) shall apply to all weekly hired employees, accrued weekly and paid out annually in the fortnight's pay which
is immediately prior to 25 December each year. This weekly accrual and annual payment is consistent with the
operation of the Personal Leave system as detailed in clause 11. The only circumstances in which payment will be
made other than as specified above shall be at the time of an employee's termination.

(11)

Car Allowance
In the event that an employee is specifically requested by the Company to use their own personal motor vehicle on
Company business, then the employee shall be paid a car allowance of $0.56 cents per kilometre.

(12)

Disability Allowances
The disability allowances set out in this subclause, when paid to employees, are in full compensation for any
disabilities incurred by the employees in carrying out the work which attracts the disability allowance.
Employees shall be entitled to only one of these allowances which are not cumulative. Further, these allowances
shall only be paid for such working hours that the employee, in carrying out the specified work, incurs the disability.
(i)
Height Money:
An employee shall be paid an allowance of $1.57 for each day or part of a day on which the
employee works at a height of 15.5 metres or more above the nearest horizontal plane provided
that this provision does not apply to riggers working on ships and buildings.
(ii)
Dirt Money:
An employee shall be paid an allowance of 33 cents per hour when engaged on work of an
unusually dirty nature where clothes are necessarily unduly soiled or damaged or boots are
unduly damaged by the nature of the work done.
(iii)
Confined Space:
An employee shall be paid an allowance of 39 cents per hour when, because of the dimensions of
the compartment or space in which the employee is working, the employee is required to work in
a stooped or otherwise cramped position, or without proper ventilation.
(iv)
Hot Work:
An employee shall be paid an allowance of 33 cents per hour when the employee works in the
shade in any place where the temperature is raised by artificial means to between 46.1° and 54.4°
Celsius. Where the temperature is raised by artificial means beyond 54.4° Celsius then the
Partners shall confer to agree an appropriate level of disability allowance.
(v)
Percussion Tools:
An employee shall be paid an allowance of 19 cents per hour when working a pneumatic rivetter
tools of the percussion type.
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Grit Blasting:
An employee shall be paid an allowance of 40 cents per hour when performing grit blasting work.
Casual Employees
A casual employee, as defined, shall be paid 20 per cent of the ordinary wage rate in subclause (1) for the relevant
classification. This loading is paid in lieu of the benefits contained in clauses 10 (10),11, 12, 13, 14, 15, 16 and 19.
Apprentices
The Company is committed to the training of apprentices, which may either be sourced from a group training scheme
or be Company employed.
Apprentices which are sourced from a group training scheme, will be bound by the wages and employment
conditions as set down by that group training scheme.
Where the Company directly employs an apprentice then, except for clause 19, the apprentice shall be entitled to the
same benefits as a full-time employee under this Award other than for remuneration which must be a specific
percentage of the wage rate for the relevant classification. The specific percentages to apply are:
First Year Apprentice
42%
Second Year Apprentice
55%
Third Year Apprentice
75%
Fourth Year Apprentice
88%
Where the Company employs an "adult" (that is a person of 21 years of age or older) apprentice then that employee
shall be remunerated at the C12 wage rate for the full period of their apprenticeship whilst an adult.
Payment of Wages
The Partners have identified that some additional administrative activities will be required as a result of the processes
detailed in this Award. In an effort to limit the growth of administration, the pay cycle for employees will be
changed from weekly to fortnightly (thereby saving administration and processing time and costs). Wages will be
paid as follows:
(i)
Wages shall be paid fortnightly by electronic funds transfer into a bank (or other recognised
financial institution) account of the employee's choice.
(ii)
The pay fortnight covers a two (2) week period, Monday to Sunday inclusive, with funds ordinarily
being available in the employees' account on the Wednesday following the close of the pay
fortnight.
(iii)
For timekeeping purposes the following shall be applied:
(a)
up to 2 minutes late there will be no deduction;
(b)
3 minutes late or more and the starting time is deemed to be at the next quarter hour
interval (eg 7.15—7.30 etc).
(iv)
To facilitate the efficient processing of the payroll each employee is responsible for completing
their timecard and getting it to the Team Leader so that the Team Leader can lodge all timecards at
the pay office by 10am on the day after the pay fortnight closes. Teams shall develop their own
procedures to ensure compliance. Timecards and/or alterations which are lodged later risk not
being included in the payroll processing and therefore delayed until the next fortnightly pay.
(v)
The Partners have agreed on a transition arrangement to assist employees in the change from
weekly to fortnightly pays. The change in pay periods will occur with the last weekly pay being
paid on 13 January 1999 and the first fortnightly pay being paid on 27 January 1999. To assist
employees, they may choose one of the following options for implementation on 20 January 1999:
(a)
The Company will advance to an employee the amount of $390.00 which the employee
must agree to repay at the rate of $30.00 per week; or
(b)
The employee has previously arranged for the once-off payment detailed in subclause
11(6)(ii) to be paid at this time; or
(c)
The employee has decided that no assistance is required.
Wages Increases
The Partners have agreed on the following increases to apply to: the ordinary wage rates in subclause 10(1) as
depicted in the schedule in that subclause; and the shift allowances in subclause 10(4).
(i)
On and from Monday 8 March 1999 an increase of 4%, subject to:
(a)
The successful transition from a weekly to a fortnightly payroll as detailed in subclause
10(15); and
(b)
All actions, deliverables and progress scheduled in the implementation plan up to and
including 28 February 1999 are complete.
(ii)
On and from Monday 13 December 1999 an increase of 2.5%, subject to:
(a)
All work teams have developed and implemented their WKPI's as detailed in subclause
7 (4); and
(b)
The first review under the Employee Work Performance Procedure, as detailed in
subclause 7 (11), has been successfully completed for all employees; and
(c)
All actions, deliverables and progress scheduled in the implementation plan up to and
including 30 November 1999 are complete.
(iii)
On and from Monday 4 September 2000 an increase of 2.5%, subject to:
(a)
All work teams have continued and are continuing the collection of data for and
recording of their WKPI's; and
(b)
The second review under the Employee Work Performance Procedure, as detailed in
subclause 7 (11), has been successfully completed for all employees' and
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(c)

The review of the Employee Work Performance Plan and Procedure, as detailed in
subclause 7 (11), has been completed and the review results implemented; and
(d)
All actions, deliverables and progress scheduled in the implementation plan up to and
including 31 August 2000 are complete.
(iv)
On and from Monday 11 June 2001 an increase of 2.5%, subject to:
(a)
All work teams have continued and are continuing the collection of data for and
recording of their WKPI's; and
(b)
All actions, deliverables and progress scheduled in the implementation plan up to and
including 31 May 2001 are complete.
In all cases in subclause 10(1), the percentage increase shall be applied to the C 10 classification and subsequently
the ordinary weekly wage rate for each of the other Team Member Classifications shall be increased according to the
relativity of each to the C 1O Team Member Classification.

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

(1)
(2)
(3)
(4)
(5)
(6)

ARGYLE DIAMONDS PRODUCTION AWARD 1996
NO. A7 OF 1996
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

ARTWORKERS AWARD
NO. A 30 OF 1987
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
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(b)

(7)

(8)

(1)
(2)

(3)

Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
6.—WAGES
It is a term of this Award that the Union undertakes, for the duration of the Principles determined by the Commission
in Court Session in Application No. 1940 of 1989, not to pursue any extra claims, award or overaward, except when
consistent with the State Wage Principles.
(a)
The rate of wages payable to the employees covered by the award shall be as follows:
Rate Per Week
Supplementary Payment
Total Rate
$
$
$
Artworker
543.71
88.00
631.71
(b)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Artworker Allowances:
(a)
Equipment Allowance
32.20
Provided that the equipment allowance shall not be paid where the employer supplies an employee with all
necessary equipment
(b)
Studio Allowance
52.10
Provided that such allowance shall only be payable where an artworker is directed by the employer to carry
out his/her work primarily in his/her own studio.
(c)
Construction Allowance
16.50
An employee shall not be entitled to this construction allowance except when required to work "on site" or
any work in connection with the erection of a building or to carry out work which the employer and the
union agree is construction work or in default of agreement, that is so declared by a Board of Reference.

ASBESTOS JOINTINGS INDUSTRY AWARD 1967
NO. 7 OF 1967
24.—WAGES
An employer on whom this award or industrial agreement is binding shall not increase the rate of wage payable to an
employee on 9th September 1988, or otherwise vary the conditions of employment applicable to an employee on that date so
as to increase that employer's labour costs except to the extent that any such increase has been authorised by the Commission
after that date.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
The minimum rates of wages payable under the provisions of this award shall be as follows:(1)
Adults Weekly Rate
ASNA
$
Raw Material Preparation Raw material preparer

50.00

271.60
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ASNA
$
Calendar Department—
Calendar Operator
50.00
268.50
Calendar Operator's Assistant
50.00
271.60
Plant Hands
50.00
271.50
Junior Workers
%
Percentage of Plant Hands:Under 16 years of age:
35
16 to 17 years of age:
45
17 to 18 years of age:
55
18 to 19 years of age:
65
19 to 20 years of age:
78.5
20 to 21 years of age:
93
Leading Hands—
In addition to the appropriate rate prescribed in subclause (1) of this clause, a leading hand shall be paid—
(a)
if placed in charge of not less
$
than three and not more than ten
other workers
12.80
(b)
if placed in charge of more than
ten and not more than twenty
other workers
19.30

24A.—MINIMUM ADULT AWARD WAGE
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult Award
Wage unless otherwise provided in this clause.
(i)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the
beginning of the first pay period on or after 1st August 2001.
(ii)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions.
(iii)
Unless otherwise provided in this subclause adults employed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award Wage according to the hours worked.
(iv)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provision to the Minimum Adult Award Wage of $413.40 per week.
(v)
(aa)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
traineeships, or Jobskills traineeships or to other categories of employees who by prescription are
paid less than the minimum award rate.
(bb)
Liberty to apply is reserved in relation to employees excluded under (aa) above and any special
categories of employees not included here or otherwise in relation to the application of the
Minimum Adult Award Wage.
(vi)
Subject to this subclause the Minimum Adult Award Wage shall —
(aa)
apply to all work in ordinary hours.
(bb)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during
sick leave, long service leave and annual leave and for all other purposes of this award.
(vii)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult
apprentice in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate requires
specific mention as at 13th November 1997.)

AWU GOLD (MINING & PROCESSING) AWARD 1993
NO. A1 OF 1992
16.—WAGE RATES
Classification and wage per week.
Arbitrated Safety
(1) Underground
Base Rate
Industry
Net Adjustment
Allowance
$
$
$
Group 1
Trucker
Toolcarrier
Salvage Man
Pass Runner
298.80
66.30
88.00
Group 2
Pipe Sampler
Sampler
Popper Machineman
Diamond
Drillers
Assistant

Total Weekly
Minimum Rate
$

453.10
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Air Hoist Operator
Ventilation Man
Pump Attendant (as
distinct
from
Pumpman)
Hydraulic
Fill
Operator
Group 3
Platelayer
Train Crew
Mechanical
Loader
Operator
Scraper
Hauler
Operator
Braceman
Group 4
Scaler
Pumpman (engaged
dewatering a mine)
Group 5
Rock Drill Man in
other places
Rock Bolter
Powder Monkey
Percussion
Drill
Operator
Sanitary Man
Crusher Operator
Group 6
Rock Drill Man in
Rises
Rock Drill Man in
Winzes
Raise Drill Operator
In-The-Hole-Hammer
Operator
Diamond Driller up to
15kw
Timberman
Group 7
Rock Drill Man in
Shaft
Timberman in Shaft
Diamond driller over
15kw
Group 8
Diesel Truck and
Loader Operator
Diesel
Personnel
Carrier Operator
Group 9
Hydraulic
Jumbo
Drill Operator
(2)

(a)

Base Rate

Industry
Allowance

Arbitrated Safety
Net Adjustment

Total Weekly
Minimum Rate

312.60

66.30

88.00

466.90

317.80

66.30

88.00

472.10

322.60

66.30

88.00

476.90

330.60

66.30

88.00

484.90

339.40

66.30

88.00

493.70

347.70

66.30

88.00

502.00

353.80

66.30

90.00

510.10

366.50

66.30

90.00

522.80

$

Industry
Allowance
$

Arbitrated Safety
Net Adjustment
$

Total Weekly
Minimum Rate
$

299.70

66.30

88.00

454.00

Mining—Open Cut
Base Rate

Mine
Employee—
Grade 1
Labourer
Spotter
Sampler
Mine
Employee—
Grade 2
Blast Crew
Trainee—Mobile
Plant Operator
Serviceman
Production
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Base Rate
322.10

Industry
Allowance
66.30

Arbitrated Safety
Net Adjustment
88.00

Total Weekly
Minimum Rate
476.40

362.30

66.30

90.00

518.60

371.90

66.30

90.00

528.20

385.40

66.30

90.00

541.70

Base Rate

Arbitrated Safety
Net Adjustment
$
88.00

Total Weekly
Minimum Rate
$
446.30

Driller
Mine
Employee—
Grade 3
Trained—Mobile
Plant Operator
Serviceman
Production
Driller
Mine
Employee—
Grade 4
Shot Firer
Skilled—Mobile Plant
Operator
Serviceman
Production
Driller
Mine
Employee—
Grade 5
Multiskilled
(b)

Process
Grade 1
Process
Grade 2
Process
Grade 3
Process
Grade 4
Process
Grade 5
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Ore Processing

Operator—

$
292.00

Industry
Allowance
$
66.30

Operator—

309.00

66.30

88.00

463.30

Operator—

325.50

66.30

88.00

479.80

Operator—

341.30

66.30

88.00

495.60

Operator—

371.90

66.30

90.00

528.20

292.00

66.30

88.00

446.30

309.00

66.30

88.00

463.30

325.50

66.30

88.00

479.80

341.30

66.30

88.00

495.60

371.90

66.30

90.00

528.20

Industry
Allowance
$
66.30
66.30
66.30

Arbitrated Safety
Net Adjustment
$
88.00
88.00
88.00

Total Weekly
Minimum Rate
$
454.00
470.60
486.80

Laboratory
Laboratory
Employee—Grade 1
Laboratory
Employee—Grade 2
Laboratory
Employee—Grade 3
Laboratory
Employee—Grade 4
Laboratory
Employee—Grade 5
(c)

Mine Services Employees (MSE)
Base Rate

MSE—Grade 1
MSE—Grade 2
MSE—Grade 3

$
299.70
316.30
332.50

(d)

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

(4)

Leading Hands
In addition to the wage rates an employee appointed as a leading hand shall be per week, the following in
excess of the highest wage rate applicable to the work being carried out—
(a)
In charge of not less than three and not more than ten other employees
$15.60
(b)
In charge of more than ten and not more than twenty other employees
$23.60
(c)
In charge of more than twenty employees
$30.60
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Minimum Adult Award Wage
Notwithstanding the terms of this subclause no adult employee shall be paid less than the Minimum Adult Award
Wage unless otherwise provided in this clause.
(a)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the
beginning of the first pay period on or after 1st August 2001.
(b)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions to July 2000, including the arbitrated safety net adjustment
from Matter No.940 of 1997 and the $15.00 per week arbitrated safety net adjustment from Matter No. 654
of 2000.
(c)
Unless otherwise provided in this subclause, adults employed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award Wage according to the hours worked.
(d)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provision to the Minimum Adult Award Wage of $413.40 per week.
(e)
(i)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
traineeships, or Jobskills traineeships or to other categories of employees who by prescription are
paid less than the minimum award rate.
(ii)
Liberty to apply is reserved in relation to employees excluded under (i) above and any special
categories of employees not included here or otherwise in relation to the application of the
Minimum Adult Award Wage.
(f)
Subject to this subclause the Minimum Adult Award Wage shall —
(i)
apply to all work in ordinary hours.
(ii)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during
sick leave, long service leave and annual leave and for all other purposes of this award.
(g)
Nothing in this subclause shall operate to reduce the rate of pay fixed by the award for an adult apprentice
in force on 13 November 1987.
Notwithstanding the foregoing, where in this award an additional rate is prescribed for any work as a percentage,
fraction or multiple of the ordinary rate of pay, it shall be calculated upon the rate prescribed in this award for the
classification in which the employee is employed.
Wage rates under this award may be adjusted in accordance with applicable decisions of the Western Australian
Industrial Relations Commission.

(a)
(b)
(c)
(d)

AWU NATIONAL TRAINING WAGE (AGRICULTURE)
AWARD 1994
NO. A 1 OF 1995
10.—WAGES
The weekly wages payable to Trainees shall be as provided in paragraphs (d), (e) and (f) of this sub-clause.
These wage rates will only apply to Trainees while they are undertaking an approved Traineeship which
includes approved training as defined in this Award.
The wage rates prescribed by this clause do not apply to complete trade level training which is covered by the
Apprenticeship system.
Industry/Skill Level A:
Where the accredited training course and work performed are for the purpose of
generating skills which have been defined for work at industry/skill level A

HIGHEST YEAR OF SCHOOLING
Year 10
Year 11
Year 12
$
$
$
175.00 (50%)*
205.00 (33%)
265.00
196.00 (33%)
225.00 (25%)
plus 1 year out of school
225.00
265.00
300.00
plus 2 years
265.00
300.00
340.00
plus 3 years
300.00
340.00
383.00
plus 4 years
340.00
383.00
plus 5 years/more
383.00
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(e)
Industry/Skill Level B:
Where the accredited training course and work performed are for the purpose of
generating skills which have been defined for work at industry/skill level B.
School Leaver

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

1749

HIGHEST YEAR OF SCHOOLING
Year 10
Year 11
Year 12
$
$
$
175.00 (50%)*
205.00 (33%)
225.00
196.00 (33%)
225.00 (25%)
plus 1 year out of school
300.00
255.00
285.00
plus 2 years
255.00
285.00
325.00
plus 3 years
285.00
325.00
365.00
plus 4 years
325.00
365.00
plus 5 years/more
365.00
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(f)
Industry/Skill Level C:
Where accredited training course and work performed are for the purpose of
generating skills which have been defined for work at industry/level C.
HIGHEST YEAR OF SCHOOLING
School Leaver
Year 10
Year 11
Year 12
$
$
$
175.00 (50%)*
205.00 (33%)
240.00
196.00 (33%)
225.00 (25%)
plus 1 year out of school
225.00
240.00
265.00
plus 2 years
240.00
265.00
290.00
plus 3 years
265.00
290.00
320.00
plus 4 years
290.00
320.00
plus 5 years/more
320.00
*
Figures in brackets indicate the average proportion of time spent in approved training to which the associated
wage rate is applicable. Where not specifically indicated, the average proportion of time spent in structured
training which has been taken into account in setting the rate is 20 per cent.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(2)
Schedule C—Industry/Skill Levels of this Award sets out the industry/skill level of an approved Traineeship. The
industry skill levels contained in Schedule C—Industry/Skill Levels of this Award are prima facie the appropriate levels
but are not determinative of the actual skill levels (i.e. Skill Level A, B, or C) that may be contained in a Traineeship
Scheme. The determination of the appropriate skill level shall be made by NETTFORCE based on the following
criteria:
(a)
Any agreement of the parties.
(b)
The nature of the industry.
(c)
The total training plan.
(d)
Recognition that training can be undertaken in stages.
(e)
The exit skill level in the relevant award contemplated by the Traineeship.
In the event that the parties disagree with such determination it shall be open to any party to the award to seek to have
the matters in dispute determined by the Commission.
(3)
For the purposes of this provision, "out of school" shall refer only to periods out of school beyond Year 10, and shall be
deemed to:
(a)
include any period of schooling beyond Year 10 which was not part of nor contributed to a completed year of
schooling;
(b)
include any period during which a Trainee repeats in whole or part a year of schooling beyond Year 10; and
(1)
not include any period during a calendar year in which a year of schooling is completed.
School Leaver

(1)

AWU UXO UNIT AWARD 1996
NO. A 4 OF 1996
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
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The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
APPENDIX A—PAY RATES AND ALLOWANCES
Level
ASNA
Rate per week
$
Trainee Searcher
Level 1
64.00
458.60
Searcher
Level 2
64.00
578.40
Senior Searcher
Level 3
64.00
622.40
Supervisor
Level 4
64.00
710.10
Senior Supervisor
Level 5
62.00
754.90
(b)
Progression from Trainee Searcher to Searcher is subject to the successful completion of an on the job
training programme endorsed by the employer.
(c)
Nothing in this Appendix shall prohibit the employer from engaging a person to carry out labouring work
provided that engagement shall be no more than a maximum of three months and the rate to be applied is
that which applies for a trainee searcher.
Allowances
(a)
First Aid Allowance
An allowance of $6.70 per week shall be paid to employees who hold a current St John Ambulance Senior
first Aid Certificate.
(b)
Higher Duties Allowance
Where an employee is directed by the employer to act in a position which is a higher classification to that
of the employee’s substantive position for a period of five (5) or more consecutive days, that employee
shall be paid the higher rate for all time worked until returned to the substantive position.
(c)
Annual Skin Cancer Checks
Due to the nature of the work involved within the UXO Unit the employer will arrange for and meet the
cost of annual skin cancer checks of all employees.
(d)
If at the end of a contract of employment per paragraph (c) of subclause (1) above the employee is
immediately engaged as a trainee searcher, the previous employment will be deemed continuous for the
purposes of this Award.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

(a)

Classification

81 W.A.I.G.

(1)

(2)

(3)
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BAG, SACK AND TEXTILE AWARD
NO. 3 OF 1960
25.—WAGES
The minimum weekly rate of wage payable to an employee covered by this award shall include the base rate plus the
Arbitrated Safety Net Adjustment expressed hereunder:
Base Rate
Arbitrated
Minimum
Safety Net
Rate
Adjustments
$
$
$
Tradespersons
Canvas and Vinyl Fabricator
397.60
88.00
485.60
Other Classifications
(a)
Bag
and
sack
repairing
339.70
88.00
427.70
machinist
(b)
Labourers in bag and sack
331.50
88.00
419.50
repairing sections
(c)
Bag-making machinist
336.50
88.00
424.50
(d)
Sailmaker (as defined)
369.80
88.00
457.80
(e)
Manufacturer and/or repair of First six months of
346.80
88.00
434.80
sails and ship's gear (including employment on such
nets, fenders and rigging) and work—
other articles that require the
hand sewing of incomplete
ropes by use of palm and
needle—
Between six and twelve
349.40
88.00
437.40
months of employment
on such work
After twelve months of
354.10
88.00
442.10
employment on such
work
(f)
Manufacture and/or repair of First six months of
339.90
88.00
427.90
canvas goods of all description employment on such
covered by this award including work
plastic substitutes for canvas:
Between six and twelve
342.60
88.00
430.60
months of employment
on such work
After twelve months of
347.50
88.00
435.50
employment on such
work
Sewing machinist, cutter or First six months of
(g)
339.90
88.00
427.90
employment on such
repairer of canvas:
work—
Between six and twelve
342.60
88.00
430.60
months of employment
on such work
After twelve months of
347.50
88.00
435.50
employment on such
work
First six months of
(h)
Sewing Machinist (bag)
339.90
88.00
427.90
employment on such
work—
Thereafter
342.60
88.00
430.60
(i)
All Others
342.70
88.00
430.70
Junior Employees: Junior employees shall receive the prescribed percentage of the "All Others" rate per week.
%
16 years of age and under
50
17 years of age
60
18 years of age
70
19 years of age
80
20 years of age
90
Apprentices—(Percent of the "Tradespersons" rate per week)
(a)
Four-Year Term
%
First year
42
Second year.....................
55
Third year......................
75
Fourth year.....................
88
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Three and a Half-Year Term

%

First six months...............
Next year......................
Next year......................
Final year.....................
Three-Year Term
First year....................
Second year...................
Third year....................

42
55
75
88
%
55
75
88
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Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult
Award Wage unless otherwise provided in this clause.
(a)
The Minimum Adult Award Wage for full time adult employees is $413.40 payable from the beginning of
the first pay period commencing on or after 1st August 2001.
(b)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions.
(c)
Unless otherwise provided in this subclause adults employed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award Wage according to the hours worked.
(d)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provisions to the Minimum Adult Award Wage of $413.40 per week
(e)
(i)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
traineeships, or Jobskills traineeships or to other categories of employees who by prescription are
paid less than the minimum award rate.
(ii)
Liberty to apply is reserved in relation to employees excluded under (aa) above and any special
categories of employees not included here or otherwise in relation to the application of the
Minimum Adult Award Wage.
(f)
Subject to this subclause the Minimum Adult Award Wage shall—
(i)
apply to all work in ordinary hours.
(ii)
apply to the calculation of overtime and all other penalty rates, superannuation, payment during
sick leave, long service leave and annual leave and for all other purposes of this award.
(g)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult
apprentice in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate
requires specific mention as at 13th November 1997).
(h)
Minimum Adult Wage
“The rates of pay in this award include the minimum weekly wage for adult employees payable under the
2001 State Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will
be offset against any equivalent amount in rates of pay received by employees whose wages and
conditions of employment are regulated by this award which are above the wage rates prescribed in the
award. Such above award payments include wages payable pursuant to enterprise agreements, consent
awards or award variations to give effect to enterprise agreements and over award arrangements.
Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles,
excepting those resulting from enterprise agreements, are not to be used to offset the adult minimum
wage.

(5)

Leading Hands: Any employee placed by the employer in charge of other employees shall be paid the following
rates in addition to their ordinary rate of wage:
Per Week
$
In charge of 1—5 employees
19.60
In charge of 6—10 employees
30.15
In charge of 11 or more employees
38.70

(6)

Tool Allowance—
(a)
Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required
by that tradesperson or apprentice in the performance of their work as a tradesperson or apprentice the
employer shall pay tool allowance of:
(i)
$9.15 per week to such tradesperson; or
(ii)
in the case of an apprentice a percentage of $9.65 being the percentage which appears against
his/her year of apprenticeship in subclause (4) of this clause.
for the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily
required in the performance of his/her work as a tradesperson or apprentice.
(b)
Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of
the ordinary weekly wage prescribed in this clause.
(c)
An employer shall provide for the use of tradespersons or apprentices all necessary power tools, special
purpose tools and precision measuring instruments.
(d)
A tradesperson or apprentice shall replace or pay for any tools supplied by their employer if lost through
their own negligence.

81 W.A.I.G.
(7)

(1)
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The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

(a)

BAKERS' (COUNTRY) AWARD
NO. R 18 OF 1977
8.—WAGES
The total minimum wage payable each week shall consist of appropriate allowances and the Award Rate
(comprising Base Rate, Supplementary Payment and Arbitrated Safety Net Adjustment) as set out in this
clause—

Classification

Adults:
Doughmaker
Single Hand Baker
Baker
(b)

(c)

(d)

(e)

(3)

Base
Rate
$

Supplementary
Payment
$

Arbitrated
Safety Net
Adjustments
$

Award
Rate
$

370.75
370.75
365.20

34.10
34.10
37.80

88.00
88.00
88.00

492.85
492.85
491.00

(i)

The rates of pay in this award include arbitrated safety net adjustments available since December
1993, under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of
pay received by employees since 1 November 1991 above the rate prescribed in the Award,
except where such absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those
resulting from enterprise agreements, are not to be used to offset arbitrated safety net
adjustments.
(ii)
The supplementary payment set out in this clause is to be paid in addition to the base rates
prescribed by this clause, and the total rate prescribed by this clause is the award rate of pay
prescribed by this clause for the respective classification.
(iii)
The supplementary payment set out in this clause represents payment in lieu of equivalent
overaward payments.
(iv)
"Overaward payment" is defined as the amount (whether it be termed "overaward payment",
"attendance bonus" or any term whatsoever) which an employee would receive in excess of the
"award wage". Provided that such payment shall exclude overtime, shift allowance, penalty
rates, disability allowances, fares and travelling time allowances and any other ancillary
payments of a like nature prescribed by the award.
Casual Employee:
One thirty-eighth of the weekly rate prescribed for the class of work in which engaged plus 20 per cent
per hour.
Foreman:
In addition to the total wage prescribed in this subclause for a doughmaker a foreman shall be paid:

(i)
(ii)
(iii)
(iv)

(2)
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if placed in charge of less than four other employees
if placed in charge of more than four but less than ten other employees
if placed in charge of more than ten and not more than 20 other employees
if placed in charge of more than 20 other employees

Rate Per
Week
$
12.40
19.60
30.10
41.00

Disability Allowance—
In addition to the total wage prescribed in this subclause, a disability allowance of $5.10 per week shall
be paid to doughmakers and single hand bakers.
A worker other than a doughmaker who is called upon to make dough shall be paid doughmaking wages during the
time he has performed these duties.
There shall be a foreman in each bakehouse where more than one worker is employed but where a single hand baker
is employed the existing custom shall continue.
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Junior Employees—
Junior Employees shall be paid the following percentages of the total minimum wage for a Baker, dependent upon the
junior employee's age:
Age
Under 16 years
16 and under 17 years
17 and under 18 years
18 and under 19 years
19 and under 20 years
20 and under 21 years

(5)

(6)

81 W.A.I.G.

Apprentices
(wage per week):
Four year term First year
Second year
Third year
Fourth year
Three and a Half year term First six months
Next year
Next year
Final year
Three year term First year
Second year
Third year

Percentage
45
60
70
80
90
100
Percentage of
Tradesman's Rate
%
42
55
75
88
42
55
75
88
55
75
88

"Tradesman's Rate" shall mean the total wage prescribed for the baker in subclause (1) of this clause.
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult
Award Wage unless otherwise provided in this clause.
(a)
The Minimum Adult Award Wage for full time adult employees is $413.40 payable from the beginning of
the first pay period commencing on or after 1st August 2001.
(b)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions.
(c)
Unless otherwise provided in this subclause adults employed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award Wage according to the hours worked.
(d)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provisions to the Minimum Adult Award Wage of $413.40 per week
(e)
(i)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
traineeships, or Jobskills traineeships or to other categories of employees who by prescription are
paid less than the minimum award rate.
(ii)
Liberty to apply is reserved in relation to employees excluded under (aa) above and any special
categories of employees not included here or otherwise in relation to the application of the
Minimum Adult Award Wage.
(f)
Subject to this subclause the Minimum Adult Award Wage shall—
(i)
apply to all work in ordinary hours.
(ii)
apply to the calculation of overtime and all other penalty rates, superannuation, payment during
sick leave, long service leave and annual leave and for all other purposes of this award.
(g)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult
apprentice in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate
requires specific mention as at 13th November 1997).
(h)
Minimum Adult Wage
“The rates of pay in this award include the minimum weekly wage for adult employees payable under the
2001 State Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will
be offset against any equivalent amount in rates of pay received by employees whose wages and
conditions of employment are regulated by this award which are above the wage rates prescribed in the
award. Such above award payments include wages payable pursuant to enterprise agreements, consent
awards or award variations to give effect to enterprise agreements and over award arrangements.
Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles,
excepting those resulting from enterprise agreements, are not to be used to offset the adult minimum
wage.
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BAKERS' (METROPOLITAN) AWARD
NO. 13 OF 1987
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

8.—WAGES
The minimum ordinary wages payable under this award shall be:
(1)
(a)
The total minimum wage payable each week shall consist of appropriate allowances and the Award Rate
(comprising Base Rate, Supplementary Payment and Arbitrated Safety Net Adjustment) as set out in this
clause—
Classification

Adults:
Doughmaker
Single Hand Baker
Baker
Bakers' Assistant
(b)

(i)

(ii)

(c)

Base
Rate
$

Supplementary
Payment
$

Arbitrated
Safety Net
Adjustments
$

Award
Rate
$

374.10
374.10
365.20
310.20

36.10
36.10
38.80
21.30

88.00
88.00
88.00
88.00

498.20
498.20
492.00
419.50

The rates of pay in this award include arbitrated safety net adjustments available since December
1993, under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of
pay received by employees since 1 November 1991 above the rate prescribed in the Award,
except where such absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those
resulting from enterprise agreements, are not to be used to offset arbitrated safety net
adjustments.

The supplementary payment set out in this clause is to be paid in addition to the base rates
prescribed by this clause, and the total rate prescribed by this clause is the award rate of pay
prescribed by this clause for the respective classification.
(iii)
The supplementary payment set out in this clause represents payment in lieu of equivalent
overaward payments.
(iv)
"Overaward payment" is defined as the amount (whether it be termed "overaward payment",
"attendance bonus" or any term whatsoever) which an employee would receive in excess of the
"award wage". Provided that such payment shall exclude overtime, shift allowance, penalty
rates, disability allowances, fares and travelling time allowances and any other ancillary
payments of a like nature prescribed by the award.
Jobber: One thirty-eighth of the Bakers' wage plus 20 per cent per hour.
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Foreperson: In addition to the total wage prescribed in this clause for a doughmaker, a
foreperson shall be paid—
(i)
(ii)
(iii)
(iv)

if placed in charge of less than four other employees (per week)
if placed in charge of four but less than ten other employees (per week)
if placed in charge of ten and not more than 20 other employees (per week)
if placed in charge of 20 or more other employees (per week)

$
12.20
19.55
30.00
38.65

(e)

(2)

(3)

(1)

(2)
(3)

Disability Allowance—
In addition to the total wage prescribed in this subclause a disability allowance of $5.10 per week
shall be paid to doughmakers and single hand bakers.
Junior Employees—
Junior employees shall be paid the following percentages of the appropriate adult rate for the work upon which they
are engaged.
%
Under 16 years of age
45
Between 16 and 17 years of age
60
Between 17 and 18 years of age
70
Between 18 and 19 years of age
80
Between 19 and 20 years of age
90
Between 20 and 21 years of age
100
Casual employees shall be paid at the rate of one thirty-eighth of the appropriate weekly rate plus a loading of 20%.

BESPOKE BOOTMAKERS' AND REPAIRERS' AWARD
NO. 4 OF 1946
8.—WAGES
The following shall be the minimum weekly rates of wages payable to workers covered by this award—
ASNA
$
(a)
Surgical Bootmaker
50.00
413.20
(b)
Bespoke Bootmaker
50.00
406.20
(c)
Boot Repairer
50.00
403.70
A worker employed in the classification of "Boot Repairer" who is called upon to perform the work of "Bespoke
Bootmaker" or "Surgical Bootmaker" shall be paid the appropriate rate for the actual time he/she is engaged on the
work of the higher classification, provided that if he/she is employed for more than four hours in any one day on
work of the higher classification he/she shall be paid the appropriate rate for the whole of that day.
A casual worker as defined in Clause 11 hereof shall be paid twenty per cent of the ordinary rate in addition to the
ordinary rate for the calling in which he is employed.
Apprentices (percentage of Boot Repairers' rate per week)
Five year term—
First year ..................................................
Second year ...............................................
Third year ..................................................
Fourth year.................................................
Fifth year ...................................................
Four year term—
First year....................................................
Second year ...............................................
Third year ..................................................
Fourth year.................................................

(4)

40%
48%
55%
75%
88%
42%
55%
75%
88%

At the completion of an apprenticeship to boot repairing and bespoke bootmaking, the employer and the apprentice
may mutually agree to extend the contract of apprenticeship for a further two years for the purpose of the apprentice
being taught surgical bootmaking. The rate of pay shall be as mutually agreed between the employer, the apprentice
and the union, or failing agreement, as determined by the Commission.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
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8A.—MINIMUM WAGE—ADULT MALES AND FEMALES
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult Award
Wage unless otherwise provided in this clause.
(i)
The Minimum Adult Award Wage for full time adult employees is $413.40per week payable from the
beginning of the first pay period on or after 1 August 2001.
(ii)
The Minimum Adult Award Wage of $413.40per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions.
(iii)
Unless otherwise provided in this subclause adults employed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award Wage according to the hours worked.
(iv)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provision to the Minimum Adult Award Wage of $413.40 per week.
(v)
(aa)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
traineeships, or Jobskills traineeships or to other categories of employees who by prescription are
paid less than the minimum award rate.
(bb)
Liberty to apply is reserved in relation to employees excluded under (aa) above and any special
categories of employees not included here or otherwise in relation to the application of the
Minimum Adult Award Wage.
(vi)
Subject to this subclause the Minimum Adult Award Wage shall —
(aa)
apply to all work in ordinary hours.
(bb)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during
sick leave, long service leave and annual leave and for all other purposes of this award.
(vii)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult
apprentice in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate
requires specific mention as at 13th November 1997.)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

BHP-UTAH MINERALS INTERNATIONAL CADJEBUT
PRODUCTION AWARD 1989
NO. A 11 OF 1989
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
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19.—RATES OF PAY AND ALLOWANCES
An employee other than a casual employee or an employee who is remunerated in accordance with Clause 20.—
Piecework of this Award, shall be paid in accordance with the following schedule:
Classification
ASNA
Rate Per
Hour
ASNA/38hr
$
Probationary Operator
1.23
11.27
Mill Operator Grade 1
1.23
12.21
Mill Operator Grade 2
1.23
12.68
Mill Operator Grade 3
1.36
13.48
Mill Operator Grade 4
1.36
14.18
Probationary Storeperson
1.23
11.27
Storeperson Grade 1
1.23
12.21
Storeperson Grade 2
1.23
12.68
Storeperson Grade 3
1.36
13.84
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(2)
Cadjebut Allowance
A flat allowance of $96.41 per work cycle shall be paid to each employee, provided that in the case of employees
with dependants living with them they shall receive an allowance of $122.89 per work cycle. This allowance
accounts for district allowance, all site disability and commuting to and from the Cadjebut mine site.
(3)
Shift Allowance
An employee shall, in addition to the ordinary rate of pay receive an allowance of $12.75 per shift of 12 hour
duration on night shift.
(4)
Acting Foreman Allowance
Where an employee is requested by the employer to act in the capacity of foreman for a period of not less than 12
consecutive hours an allowance of $20.50 per shift shall be paid whilst the employee is so engaged. Provided that
where a part shift is worked an allowance of not more than $10.25 shall be paid on any occasion.
(5)
Leading Hand Allowance
Where an employee has been appointed as a leading hand in charge of other employees, he or she shall receive an
amount of 34 cents in addition to the base rate for each hour when so employed.
(6)
Travel Allowance
An employee who is required to attend for work at Cadjebut shall be paid four hours at the rate prescribed in
subclauses (1) and (2) of this clause for each work cycle, in addition to other payments prescribed in this clause.
(7)
Casual Employees
A casual employee shall be paid at the appropriate hourly rate as prescribed in this clause at subclause (1) plus a
loading of 20 per cent in lieu of sick leave, annual leave, bereavement and compassionate leave, maternity leave
and long service leave.
(1)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

BP FREMANTLE LTD OIL BUNKERING AWARD 1992
NO. A 20 OF 1981
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
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(b)

(8)

(1)

(2)

apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
21.—WAGE RATES
The following shall be the actual wage per week to employees covered by this Award.
Rate
Arbitrated
Total Rate
Per Week
Safety Net Adjustments
Per Week
$
$
$
Bunkering Attendant 3
595.00
60.00
655.00
Bunkering Attendant 2
565.00
60.00
625.00
Bunkering Attendant 1
535.00
58.00
593.00
Bunkering Attendant Base
505.00
58.00
563.00
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

THE B.P. REFINERY (KWINANA) CONSTRUCTION,
MINING AND ENERGY WORKERS UNION AWARD 1980
NO. A 2 OF 1981
36.—MINIMUM WAGE
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult Award
Wage unless otherwise provided in this clause.
(i)
The Minimum Adult Award Wage for full time adult employees is $413.40per week payable from the
beginning of the first pay period on or after 1 August 2001.
(ii)
The Minimum Adult Award Wage of $413.40per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions.
(iii)
Unless otherwise provided in this subclause adults employed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award Wage according to the hours worked.
(iv)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provision to the Minimum Adult Award Wage of $413.40 per week.
(v)
(aa)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
traineeships, or Jobskills traineeships or to other categories of employees who by prescription are
paid less than the minimum award rate.
(bb)
Liberty to apply is reserved in relation to employees excluded under (aa) above and any special
categories of employees not included here or otherwise in relation to the application of the
Minimum Adult Award Wage.
(vi)
Subject to this subclause the Minimum Adult Award Wage shall —
(aa)
apply to all work in ordinary hours.
(bb)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during
sick leave, long service leave and annual leave and for all other purposes of this award.
(vii)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult
apprentice in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate
requires specific mention as at 13th November 1997.)

(1)

(2)

37.—WAGE RATES
It is a term of this award (arising from decisions of the Western Australian Industrial Relations Commission in State
Wage Cases) that the Union undertakes until the 14th November 1991 not to pursue any additional claims, award or
overaward.
The actual wage to be paid to an adult worker of a classification specified in this clause, shall except as otherwise
required in this award, be at the rate hereinafter assigned to that classification.
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Classification

Head Operator—Grade 4
Control Operator—Grade 1
Control Operator
Unit Operator—Grade 1
Unit Operator
Operator—Grade 1
Operator
Mobile
Crane
Driver (Restricted)
Mobile
Crane
Driver
(Unrestricted)
(3)
(4)

(4)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

Base Rate
plus ASNA
$
630.20
590.80
585.60
568.10
556.80
545.50
542.40
537.10
566.20

6 mths- 2 yrs
plus ASNA
$
636.50
596.20
591.20
573.40
562.20
550.90
545.60
542.40
571.80

2 yrs- 3 yrs
plus ASNA
$
642.20
601.80
596.70
578.90
567.80
554.00
550.90
547.80

3 yrs- 5 yrs
plus ASNA
$
648.60
609.50
603.10
584.50
573.40
559.10
553.90
550.70

Over 5 yrs
plus ASNA
$
654.50
615.50
611.00
590.60
578.90
564.60
559.00
556.10

577.30

583.00

588.80

The determination of wage rates prescribed in this award takes into account all disabilities associated with the
performance of operating and other duties under the scope of this award.
The wage rates prescribed in this award shall be varied only to give effect to any general increase in wage rates
resulting from any Wage Indexation decision or economic enquiry by the Australian Conciliation and Arbirtration
Commission into the level of total wages in National Wage Cases.
Casual workers shall be paid twenty per cent in addition to rates prescribed in this clause.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

BP REFINERY (KWINANA)(SECURITY OFFICERS') AWARD, 1978
NO. R 56 OF 1978
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
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20.—WAGES
The minimum rate of pay for officers under this award shall be as follows:
Base Rate
ASNA
Award Rate
$
$
$
Security Officer (First 12 months)
407.70
88.00
495.70
Security Officer (Thereafter)
421.80
90.00
511.80
(b)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
A casual officer shall be paid 20% of the ordinary rate in addition to the ordinary rate for the calling in which he/she
is employed, with a minimum engagement of three hours to be worked in a continuous shift.
The wage rate prescribed in subclause (1) of this clause takes into account all disabilities associated with the
performance of security and other duties under the scope of this award.
Leading Hands:—
Any officer placed in charge of other officers shall be paid in addition to the appropriate wage prescribed, the
following:
$ Per Week
(a)
if placed in charge of
not less than 3 and not
more than 10 other officers
19.50
(b)
if placed in charge of
not less than 10 and not
more than 20 other officers
29.90
(c)
if placed in charge of more
than 20 other officers
38.50
Additional allowance
Security officers required to hold a licence in accordance with the provisions of the Security Agents' Act shall have,
in the second and subsequent years of employment, 50% of the cost of the licence reimbursed by the employer.
(a)

BREADCARTERS (COUNTRY) AWARD 1976
NO. R 17 OF 1975
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
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6.—WAGES
The following shall be the rates of wages payable to employees covered by this Award. The total minimum weekly
wage rate shall be the amount specified in the “Total Weekly Payment” column in this clause for the appropriate grade
or sub-grade.

Grade 1
Loader
Yardperson
Grade 2
Breadcarter in charge of rigid vehicle up to 4.5
tonnes Gross Vehicle Mass (GVM) or Gross
Combination Mass (GCM)
Loader in charge of automatic slicing and
wrapping machine
Breadcarter
Grade 3
Breadcarter in charge of rigid vehicle 4.5 to 13.9
tonnes GVM or GCM
Grade 4
Breadcarter in charge of rigid vehicle over 13.9
tonnes GVM or GCM up to 13 tonnes capacity
Grade 5
Breadcarter in charge of rigid vehicle and trailer
up to 22.4 tonnes GCM over 10 and up to 15
tonnes capacity
(2)

(3)

(4)
(5)

(6)

(7)

(8)

(1)

81 W.A.I.G.

Base Rate

Supplementary
Payment

Safety Net
Adjustment

$
314.30

$
44.90

$
88.00

Total
Weekly
Payment
$
447.20

327.70

46.80

88.00

462.50

334.40

47.80

88.00

470.20

344.50

49.20

88.00

481.70

351.10

50.20

88.00

489.30

JUNIOR WORKERS:
The following percentage of the total wage payable to an adult worker for the class of work performed.
%
If under 17 years of age
60
If 17 and under 18 years of age
70
If 18 and under 19 years of age
80
If 19 and under 20 years of age
90
If 20 years of age
Adult Rate
No junior under 17 years of age shall be permitted to be in sole charge of a motor vehicle.
A junior who is required to have a "B" class motor vehicle driver's license shall be paid the full adult rate.
LEADING HANDS:
A leading hand appointed as such by the employer and placed in charge of:
(a)
Not less than three and not more than ten other workers shall be paid $19.26 per week extra.
(b)
More than ten and not more than twenty other workers shall be paid $28.74 per week extra.
(c)
More than twenty other workers shall be paid $36.42 per week extra.
Part-Time Workers: Part-time workers shall be paid at the rate of 20 per cent in addition to the rates prescribed for
weekly hands. The minimum payment for a part-time worker shall be four hours in any day.
CASUALS:
Casual hands shall be paid at the rate of 20 per cent in addition to the rates prescribed for weekly hands. The
minimum payment to a casual hand shall be four hours in any day.
COLLECTION OF MONIES:
Breadcarters who are required in any week to collect monies and account for them as part of their duties are to be
paid $5.11 per week in addition to the rates before-mentioned.
(a)
Loaders who are required to commence working before 4.00 a.m. on any day shall be paid for each day
so worked, an extra 30 per cent.
(b)
Loaders who are required to commence work between 4.01 a.m. and 7.00 a.m. on any day shall be paid
an extra 15 per cent for each day so worked.
Bread Carters who are required to commence working before 7.00 a.m. on any day shall be paid an extra 15 per
cent for each day so worked.
6A—SUPPLEMENTARY PAYMENT AND SAFETY NET ADJUSTMENT
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is
contrary to the terms of an industrial agreement.

81 W.A.I.G.

(2)
(3)

(4)

(5)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

(1)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

1763

Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
The supplementary payment payable to an employee pursuant to the provisions of Clause 6.—Wages hereof shall
be for all purposes of this Award.
The supplementary payments prescribed in Clause 6.—Wages hereof are in substitution for overaward payments as
defined to the extent of any Award wage increase arising out of the application of minimum rates adjustments and
broadbanding increases arising out of the September 1989 State Wage Decision.
"Overaward payment" is defined as the amount (whether it be termed overaward payment, attendance bonus,
service increment, or any term whatsoever) which an employee would receive in excess of the award wage which
applied immediately prior to the introduction of supplementary payments for the classification in which such
employee is engaged. Provided that such payment should exclude overtime, shift allowances, penalty rates,
disability allowances, fares and travelling time allowances and any other ancillary payments of a like nature
prescribed by this Award.
Supplementary payments set out in Clause 6.—Wages hereof represent payment in lieu of equivalent overaward
payments.
"Overaward Payment" is defined as the amount (whether it be termed "overaward payment", "attendance bonus",
"service increment" or any term whatsoever) which an employee would receive in excess of the "award wage"
which applied prior to the decision of the Western Australian Industrial Relations Commission dated 24 December,
1993 (Application No. 1457 of 1993) for the classification in which such employee is engaged. Provided that such
payment shall exclude overtime, shift allowances, penalty rates, disability allowances, fares and travelling time
allowances and any other ancillary payments of a like nature prescribed by the Award.

BREADCARTERS' (METROPOLITAN) AWARD
NO. 35 OF 1963
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
6.—WAGES
The following shall be the total minimum rates of wages payable to employees covered by this award.
Supple- mentary
Safety Net
Total Weekly
Base Rate
Payment
Adjustment
Wage
$
$
$
$
Grade 1
314.30
44.90
88.00
447.20
Loader
Yardperson
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Supple- mentary
Payment
$
46.80
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Safety Net
Adjustment
$
88.00

Total Weekly
Wage
$
462.50

Grade 2
327.70
Breadcarter in charge of rigid vehicle up
to 4.5 tonnes Gross Vehicle Mass (GVM)
or Gross Combination Mass (GCM)
Loader in charge of automatic slicing and
wrapping machine
Breadcarter
334.40
47.80
88.00
470.20
Grade 3
Breadcarter in charge of rigid vehicle 4.5
to 13.9 tonnes GVM or GCM
Grade 4
344.50
49.20
88.00
481.70
Breadcarter in charge of rigid vehicle
over 13.9 tonnes GVM or GCM up to 13
tonnes capacity
Grade 5
351.10
50.20
88.00
489.30
Breadcarter in charge of rigid vehicle and
trailer up to 22.4 tonnes GCM over 10
and up to 15 tonnes capacity
Grade 6
357.90
51.10
88.00
497.00
Breadcarter in charge of articulated
vehicle 3 or more axles over 22.4 tonnes
GCM over 22 and up to 39 tonnes
capacity
Leading Hands
A leading hand appointed as such by the employer and placed in charge of:
(a)
Not less than three and not more than ten other workers shall be paid $19.26 per week extra.
(b)
More than ten and not more than twenty other workers shall be paid $28.74 per week extra.
(c)
More than twenty other workers shall be paid $36.42 per week extra.
JUNIOR WORKERS:
Rates of pay (percent of total wage payable to an adult worker for the class of work performed).
%
If under 17 years of age
60
If 17 and under 18 years of age
70
If 18 and under 19 years of age
85
If 19 and under 20 years of age
90
If 20 years of age
100
No junior under 17 years of age shall be permitted to be in sole charge of a motor vehicle.
A junior who is required to have a "B" class motor vehicle driver's license shall be paid the full adult rate.
CASUALS:
Casual hands shall be paid at the rate of 20 per cent in addition to the rates prescribed herein.
Breadcarters who are required in any week to collect monies and account for them as part of their duties are to be
paid $5.11 per week in addition to the rates before mentioned.
(a)
Loaders who are required to commence working before 4.00 a.m. on any day shall be paid for each day so
worked, an extra 30 per cent—
(b)
Loaders who are required to commence work between 4.01 a.m. and 7.00 a.m. on any day shall be paid an
extra 15 per cent for each day so worked.
Breadcarters who are required to commence working before 7.00 am on any day shall be paid an extra 15 per cent for
each day so worked.
6A—SUPPLEMENTARY PAYMENT AND SAFETY NET ADJUSTMENT
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to
the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
The supplementary payment payable to an employee pursuant to the provisions of Clause 6.—Wages hereof shall be
for all purposes of this Award.
The supplementary payments prescribed in Clause 6.—Wages hereof are in substitution for overaward payments as
defined to the extent of any Award wage increase arising out of the application of minimum rates adjustments and
broadbanding increases arising out of the September 1989 State Wage Decision.
"Overaward payment" is defined as the amount (whether it be termed overaward payment, attendance bonus, service
increment, or any term whatsoever) which an employee would receive in excess of the award wage which applied
immediately prior to the introduction of supplementary payments for the classification in which such employee is
engaged. Provided that such payment should exclude overtime, shift allowances, penalty rates, disability allowances,
fares and travelling time allowances and any other ancillary payments of a like nature prescribed by this Award.
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Supplementary payments set out in Clause 6.—Wages hereof represent payment in lieu of equivalent overaward
payments.
"Overaward Payment" is defined as the amount (whether it be termed "overaward payment", "attendance bonus",
"service increment" or any term whatsoever) which an employee would receive in excess of the "award wage" which
applied prior to the decision of the Western Australian Industrial Relations Commission dated 24 December, 1993
(Application No. 1457 of 1993) for the classification in which such employee is engaged. Provided that such payment
shall exclude overtime, shift allowances, penalty rates, disability allowances, fares and travelling time allowances and
any other ancillary payments of a like nature prescribed by the Award.

THE BREWERY LABORATORY EMPLOYEES AWARD 1983
NO. A 8 OF 1983
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
SCHEDULE "A"
Rates of Pay

(1)

(2)

(3)

Laboratory Employees:
Notwithstanding the prescribed percentage relativities in this subclause, the rates applying shall be:
$
ASNA
TOTAL
(a)
First year of experience
481.40
52.00
533.40
(b)
Second year of experience—105% of first year rate
503.50
50.00
553.50
(c)
Third year of experience—107.5% of first year rate
514.50
50.00
564.50
(d)
Thereafter—110% of first year rate
525.50
50.00
575.50
Payment will be based on the percentage prescribed herein of the year of experience which the employee has
attained:
%
(a)
At 20 years of age
92
(b)
At 19 years of age
78
(c)
At 18 years of age
65
(d)
At 17 years of age
55
Draughtsmen:
$
ASNA
TOTAL
Detail Draughtsmen—Thereafter
$602.60
52.00
654.60
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
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These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

BREWING INDUSTRY AWARD 1993
NO. A 5 OF 1993
1B.—MINIMUM ADULT AWARD WAGE
(1)
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
(2)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
(3)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
(4)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
SCHEDULE A.—WAGE RATES AND ALLOWANCES
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(1)
Rates of Pay—the minimum weekly rate payable to employees covered by Part 1 of this award shall be as follows—
Classifications:
(a)
Transport:
$
ASNA
TOTAL
per week
(i)
Leading Hand Driver
466.80
52.00
518.80
(ii)
Driver of a Semi-Trailer with a capacity of 15-25 tonnes
460.00
52.00
512.00
(iii)
Driver of a Tandem/Semi-Trailer with a capacity of
455.30
52.00
507.30
9-15 tonnes
Driver of a vehicle with a carrying capacity of 5-9
(iv)
447.50
50.00
497.50
tonnes
(v)
Driver of a vehicle other than cars with a carrying
438.60
50.00
488.60
capacity up to 5 tonnes
(vi)
Car Driver other than Executive Driver
430.50
50.00
480.50
(vii)
Executive Driver
436.70
50.00
486.70
(viii)
Leading Hand Fork Lift Driver
450.90
50.00
500.90
(ix)
Fork Lift Driver
431.60
50.00
481.60
(x)
Front End Loader Driver
431.60
50.00
481.60
(xi)
Tractor Driver
430.00
50.00
480.00
(xii)
Shunter Tractor Driver
447.50
50.00
497.50
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Sales Service Department:

(i)
Sales Service Technician Grade 1
(ii)
Sales Service Technician Grade 2
Cellars and Brewhouse:

(i)
Cellars/Brewhouse Operator
(ii)
Auto Jet Filter Operator
(iii)
Plate Evaporative/Filter Operator
Bottling and Kegging:

(i)
Leading Hand
(ii)
Filler Operator
(iii)
Labeller Operator
(iv)
Packer Operator
(v)
Palletiser Operator
(vi)
Greaser
(vii)
Flash Pasteuriser Operator
(viii)
Depalletiser Operator
(ix)
Bottle Washer Operator Infeed
(x)
Bottle Washer Operator Discharge
Miscellaneous:

(i)
Tallyperson at Rail .......................
(ii)
Storeperson ...............................
(iii)
Waste Water Treatment Plant Operator ......
All other adult employees employed in or about
a Brewery, Bottling Works or Bottleyard:

445.70
441.60

433.20
437.20
447.50

437.20
424.90
412.60
412.60
412.60
412.60
424.90
412.60
412.60
412.60

408.80
412.60
424.90

50.00
50.00

$
per week
495.70
491.60

50.00
50.00
50.00

$
Per week
483.20
487.20
497.50

50.00
50.00
50.00
50.00
50.00
50.00
50.00
50.00
50.00
50.00

$
per week
487.20
474.90
462.60
462.60
462.60
462.60
474.90
462.60
462.60
462.60

50.00
50.00
50.00

$
per week
458.80
462.60
474.90

$
per week
445.70
450.80

(2)

(1)

(i)
395.70
50.00
(ii)
400.80
50.00
Allowances:
(a)
The rates prescribed for workers in Cellars and Brewhouses in subclause (1)(c) of this clause include
allowance for temperature.
(b)
An employee who holds a current Certificate of First Aid, and is nominated by the employer to perform
First Aid duties as required in addition to normal duties in any week, shall be paid an allowance of $7.70
for that week in addition to the rates prescribed herein.
(c)
Employees other than those paid under the provisions of subclause (1)(c) hereof who are required to work
in areas where the temperature has by artificial means been decreased below 7° Celsius or increased above
43° Celsius shall be paid a rate of 30 cents per hour for any period in which they are so employed in these
areas.
(d)
Employees engaged on work which is considered by agreement between the parties to the award to be of a
dirty or offensive nature shall be entitled to be paid at the rate of 30 cents per hour in addition to the rates
prescribed herein for their ordinary classification for all time which they may be employed at this class of
work.
(e)
Employees required to work in areas defined by the parties to this award as confined spaces, shall be paid
at a rate of 30 cents per hour in addition to the rates prescribed herein for their ordinary classification for
all time which they may be employed at this class of work.
(f)
Boiler Cleaning (which shall include scraping, cleaning and painting cylinders): For all time which they
may be employed at this class of work, employees shall be entitled to be paid at the rate of 30 cents per
hour in addition to the rates prescribed herein for their ordinary classification.
(g)
An employee who holds a current Occupational First Aid Certificate as defined by the St John Ambulance
Association or its equivalent and is nominated by the employer to perform duties within the scope of the
certificate in addition to normal duties from time to time shall be paid an allowance of $10.25 per week in
addition to the rates prescribed in subclause (1) herein; with effect on and from 1 August 1991.

BRICK MANUFACTURING AWARD 1979
NO. R 19 OF 1979
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
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The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

11.—WAGES
The following shall be the minimum rates of wages payable to employees covered by this Award:
(1)

(a)

CLASSIFICATION:
ADULT EMPLOYEES:
Tunnel Kiln Operator
Machine Operator: Brick,
Setting, Packing or Strapping
Kiln Car Decker in Charge
Refractory Moulder, Brick Cutter,
Setter, Drawer, Off Bearer, Grinding
Machine Operator, Brick Maker and
Handler, Crucible Machine Operator
Burner
Powder Monkey
Hand Press Operator, Presser Fancy
Bricks, Clay Hole Motor Loco Driver,
Truck Loader, Loader Out to Trucks, Man Winding, Sorter,
Packer, Strapper
Operator: Mixer, Weighbatcher Press,
Sand Winning, Overhead Crane After 2 months' service
Steam Curing Operator
Fork Lift Drivers
Front End Loaders:
(i) 35 b.h.p.
(ii) 35 b.h.p.—130 b.h.p.
(iii) Over 130 b.h.p.
All Others and Trainees during
first two months' of service

(b)

Base
Rate
$

Supplementary
Payment
$

Total
Rate
$

360.30

92.30

452.60

353.00
353.00

99.60
99.60

452.60
452.60

347.10
343.20
340.20

91.60
95.40
98.40

438.70
438.60
438.60

339.10

91.00

430.10

350.60
335.40
357.30

88.00
103.20
88.00

438.60
438.60
445.30

336.60
347.10
349.80

93.30
91.50
95.40

429.90
438.60
445.20

324.10

89.30

413.40

The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
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JUNIOR EMPLOYEES:
Under 17 years of age
17 to 18 years of age
18 to 19 years of age

(3)
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%
60
70
90

LEADING HANDS:
In charge of:
(a)
Not less than three and not more than ten employees
(b)
More than ten but not more than twenty other employees
(c)
More than twenty other employees

$
15.50
23.55
30.70

SPECIAL RATES
(a)
Machine and Pan Drivers oiling machinery outside ordinary working hours shall be paid an additional half
hour's pay per day at ordinary rates for performing such work.
(b)
Employees required to handle Manganese Dioxide shall be paid an allowance of $2.40 per day or part
thereof whilst required to handle such substance.

BRUSHMAKERS’ AWARD
NO. 30 OF 1959
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
8.—WAGES
The minimum weekly rate of wage payable to employees covered by this award shall be the base rate plus the
Arbitrated Safety Net Adjustment (ASNA) Payment expressed hereunder:
Arbitrated
Base Rate
Minimum Rate
Safety Net
Adjustments
Rate
(a)
Woodworking machinists whose
357.10
88.00
445.10
work includes both making cutters
and setting machines
(b)
Automatic
boring
and
filling
machinist
Filling machinists (hand filing)
Twisted-in wire lathe operator (gauge
of wire 10g. or more and soft
coppered oval wire)
Bench Drawing
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Arbitrated
Safety Net
Adjustments
Rate
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Minimum Rate

Feather Duster Maker
Paint Brush Maker
Person employed on lacquering and
ducoing
Hair Pan Hands
Bass Pan Hands
Bottle Brush Makers
Finishers
Millet Broom Makers
Millet Broom Sewers
Wood-working Machinists
Ducoers and Lacquerers
Sorters
345.40
88.00
433.40
Semi-automatic Boring and Filling
(c)
Machinist
Boring Machinist (on) filling
machines)
Broom and Brush Press Operator
Mop Press Operator
Mixing Machine Operator
Branding Machinist
341.50
88.00
429.50
(d)
Trimming Machinist and all Others
332.00
88.00
420.00
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(deleted)
(deleted)
Junior Workers: Percentage of the adult rate for the class of work on which they are engaged.
%
Under 16 years of age
50
16 to 17 years of age
60
17 to 18 years of age
70
18 to 19 years of age
80
19 to 20 years of age
90
20 to 21 years of age
Adult Rate

BUILDING AND ENGINEERING TRADES
(NICKEL MINING AND PROCESSING) AWARD
NO. 20 OF 1968
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
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(b)
(8)

(1)

apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
44.—RATES OF PAY AND CLASSIFICATION DEFINITIONS
Classification and Wage Rates—Kambalda and Leinster Nickel Operations
(a)
Engineering Employees—
(i)
Engineering Employees Grade 1 (EEG1)
Not defined in Kambalda.
(ii)
Engineering Employees Grade 2 (EEG2)
Semi-skilled employee comparable to former classifications of battery attendant, pipe fitter, etc.
(iii)
Engineering Employees Grade 3 (EEG3)
Indentured tradespersons who satisfy all regulatory requirements or an EEG2 who has achieved
a practical level of competency as approved by some regulatory control.
(iv)
Engineering Employees Grade 4 (EEG4)
Indentured tradespersons who continually demonstrate superior knowledge and ability and are
capable of handling difficult problems without immediate supervision, and have obtained
training in, and can practically apply various skills as previously appropriate to other specific
trade areas.
e.g. Boilermaker with basic fitting skills including basic hydraulic and pneumatic fitting and vice
versa.
(v)
Engineering Employees Grade 5 (EEG5)
Indentured tradespersons who continually demonstrate superior knowledge and ability, and have
achieved successful completion in relevant post-trade studies or courses, which enables them to
apply multi-disciplinary skills as required including primary skills, and can competently work
largely unsupervised.
e.g. A Fitter/Turner who acquires qualifications and training to competently act as a Diesel
Fitter.
A Boilermaker who becomes competent at more detailed fitting such as balancing, aligning,
fault detecting, etc.
(vi)
Engineering Employees Grade 6 (EEG6)
Indentured tradespersons who possess the same qualities as an EEG5, and are also capable of
supervising a large work group. Generally fulfils the duties as Assistant/Acting Supervisor and
are therefore by appointment only.
Award Wages
Rate
Arbitrated
Total
Safety Net
Rate
Adjustments
$
$
$
EEG1
N/A
EEG2
324.80
88.00
412.80
EEG3
372.40
88.00
460.40
EEG4
389.40
88.00
477.40
EEG5
404.10
88.00
492.10
EEG6
426.90
90.00
516.90
The above new rates include allowance for the withdrawal of the multi-skilled over award
payment. The above new rates for EEG4, EEG5 and EEG6 also include allowance for the
withdrawal of the award leading hand rates 1, 2 and 3 respectively.
(b)
Electrical Employees—
(i)
Electrical Employee Grade 1 (EEG1)
Not defined in Kambalda.
(ii)
Electrical Employee Grade 2 (EEG2)
Semi-skilled employee comparable to former classifications such as battery fitter, linesperson
(three years experience) etc.
(iii)
Electrical Employee Grade 3 (EEG3)
A linesperson with more than three years experience or an indentured electrical fitter or installer.
(iv)
Electrical Employee Grade 4 (EEG4)
An EEG3 who continually demonstrates superior knowledge and ability and is capable of
andling difficult problems without immediate supervision and has obtained training in, and can
practically apply various skills appropriate to other trades, or an indentured instrument fitter.
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(v)

(c)

(2)

Electrical Employee Grade 5 (EEG5)
An indentured electrical or instrumentation fitter/installer who has completed relevant post-trade
courses conducing to cross-skilling of these disciplines, or an EEG4 who has obtained through
experience and practice a high degree of competency in multi-disciplinary trade areas, and is
capable of supervising work groups.
(vi)
Electrical Employee Grade 6 (EEG6)
An Electrical Employee Grade 5 who is capable of supervising a large work group. Generally
fulfils the duties as Assistant/Acting Foreperson is therefore by appointment only.
Award Wages
Rate
Arbitrated
Total
Safety Net
Rate
Adjustments
$
$
$
EEG1
N/A
EEG2
341.90
88.00
489.90
EEG3
372.40
88.00
460.40
EEG4
389.40
88.00
477.40
EEG5
404.80
88.00
492.80
EEG6
426.90
90.00
516.90
The above new rates include allowance for the withdrawal of the multi-skilled over award
payment. The above new rates for EEG4, EEG5 and EEG6 also include allowance for the
withdrawal of the award leading hand rates 1, 2 and 3 respectively.
Building Employees—
(i)
Building Employee Grade 1 (BEG1)
Not applicable at Kambalda Nickel Operations.
(ii)
Building Employee Grade 2 (BEG2)
Not applicable at Kambalda Nickel Operations.
(iii)
Building Employee Grade 3 (BEG3)
Indentured tradespersons who satisfy all regulatory requirements and who have achieved a
practical level of competency as approved by some regulatory control.
(iv)
Building Employee Grade 4 (BEG4)
Indentured tradespersons who continually demonstrate superior knowledge and ability and are
capable of handling difficullt problems without immediate supervisison, and have obtained
training in, and can practically apply various skills as previously appropriate to other specific
trade areas.
(v)
Building Employee Grade 5 (BEG5)
Indentured tradespersons who continually demonstrate superior knowledge and ability, and have
achieved successful completion in relevant post-trade studies or courses, which enables them to
apply multi-disciplinary skills as required including them primary skills, and can competently
work largely unsupervised.
(vi)
Building Employee Grade 6 (BEG6)
Indentured tradespersons who possess the same qualities as a BEG5, and are also capable of
supervising a large work group. Generally fulfils the duties as assistant/acting supervisor and is
therefore by appointment only.
Rate
Arbitrated Safety
Total
Award Wages
Net Adjustments
Rate
$
$
$
BEG1
N/A
BEG2
N/A
BEG3
363.20
88.00
451.20
BEG4
376.70
88.00
464.70
BEG5
389.60
88.00
477.60
BEG6
413.80
88.00
501.80

The above new rates for BEG4, BEG5 and BEG6 also include allowance for the withdrawal of
the award leading hand rates, 1, 2 and 3 respectively.
Classification and Wage Rates—Windarra Nickel Project
(a)
Engineering Employees—
(i)
Engineering Employees Grade 1 (EEG1)
Newly appointed semi-skilled employees who have not yet shown the necessary site knowledge
to be competent enough to move from area to area within the operation without assistance. An
employee will not remain in this classification for more than three months. This is a new
classification.
(ii)
Engineering Employees Grade 2 (EEG2)
Semi-skilled employees who have been employed at the operation for more than three
months and are comparable to the former classification of pipe fitter.
(iii)
Engineering Employees Grade 3 (EEG3)
Indentured tradespersons who satisfy all regulatory requirements of Grade 2 employees
and have who achieved practical levels of competency as approved by the regulatory
authority.

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

1773

(iv)

(b)

Engineering Employees Grade 4 (EEG4)
Indentured tradespersons who continually demonstrate superior knowledge and ability
and are capable of handling difficult problems without immediate supervision.
(v)
Engineering Employees Grade 5 (EEG5)
Indentured tradespersons who continually demonstrate superior knowledge and ability,
and have achieved successful completion in relevant post-trade studies or courses,
which enables them to apply multi-disciplinary skills as required and can work largely
unsupervised.
(vi)
Engineering Employee Grade 6 (EEG6)
Indentured tradespersons who possess the same qualities as Grade 5 employees and are
capable of organising and supervising a large work group. Generally fulfils the duties
as Assistant/Acting Supervisor.
Award Wages
Rate
Arbitrated Safety
Total
Net Adjustment
Rate
$
$
$
EEG1
302.00
88.00
390.00
EEG2
327.60
88.00
415.60
EEG3
363.20
88.00
451.20
EEG4
377.10
88.00
465.10
EEG5
384.20
88.00
472.20
EEG6
390.40
88.00
478.40
The above new rates include allowance for the withdrawal of the award leading hand rates 1, 2
and 3 respectively.
Electrical Employee—
(i)
Electrical Employee Grade 1 (EEG1)
Newly appointed semi-skilled employees who have not yet shown the necessary site knowledge
to be competent enough to move from area to area within the operation without assistance. An
employee will not remain in this classification for more than three months. This is a new
classification.
(ii)
Electrical Employee Grade 2 (EEG2)
Semi-skilled employees who have been employed at the operation for more than three months
and are comparable to the former classification of battery fitter.
(iii)
Electrical Employee Grade 3 (EEG3)
A linesperson with more than three years experience or an indentured electrical fitter or installer.
(iv)
Electrical Employee Grade 4 (EEG4)
A Grade 3 employee who continually demonstrates superior knowledge and ability and is capable
of handling difficult problems without immediate supervision or an indentured instrument fitter.
(v)
Electrical Employee Grade 5 (EEG5)
An indentured electrical or instrument fitter/installer who has completed relevant post-trade
courses conducive to cross-skilling of these disciplines, or a Grade 4 employee who has obtained
through experience and practice a high degree of competency in multi-disciplinary trade areas.
(vi)
Electrical Employee Grade 6 (EEG6)
A Grade 5 employee who is capable of supervising a large work group and generally fulfils the
duties as assistant/acting foreman.
Award Wages
EEG1
EEG2
EEG3
EEG4
EEG5
EEG6

(c)

Rate
$
302.00
327.60
363.20
391.70
404.80
411.00

Arbitrated Safety
Net Adjustments
$
88.00
88.00
88.00
88.00
88.00
88.00

Total
Rate
$
390.00
415.60
451.20
479.70
491.80
499.00

The above new rates include allowance for the withdrawal of the award leading hand rates.
Building Employees—
(i)
Building Employee Grade 1 (BEG1)
Not applicable at Windarra Nickel Project.
(ii)
Building Employee Grade 2 (BEG2)
Not applicable at Windarra Nickel Project.
(iii)
Building Employee Grade 3 (BEG3)
Indentured tradespersons who satisfy all regulatory requirements and who have achieved a
practical level of competency as approved by some regulatory control.
(iv)
Building Employee Grade 4 (BEG4)
Indentured tradespersons who continually demonstrate superior knowledge and ability and are
capable of handling difficult problems without immediate supervision, and have obtained training
in, and can practically apply various skills as previously appropriate to other specific trade areas.
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Arbitrated Safety
Total
Net Adjustments
Rate
$
$
$
BEG3
363.20
88.00
451.20
BEG4
376.70
88.00
464.70
The above new rate for BEG4 also include allowance for the withdrawal of the award leading
hand rates 1, 2 and 3 respectively.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to
the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
Apprentices:
Apprentices shall be paid the following percentage of tradespersons (EEG3) rate per week:Four year term %
First year
42
Second year
55
Third year
75
Fourth year
88
Three and a half year term First Six Months
42
Next year
55
Following year
75
Final year
88
Third year term $
First year
55
Second year
75
Third year
88
Apprentices shall also receive the above percentage rates of the District Allowance, Disability Allowance, Tool
Allowance and Industry Allowance available to Tradespersons under this award.
Tool Allowance
(a)
Bricklayers, Carpenters and Joiners, Plumbers or Painters shall be paid the following tool allowance:
$
Bricklayers
1.42
Carpenter and Joiners
2.63
Plumbers
1.97
Painters
0.60
This allowance includes an amount of five cents for the purpose of enabling employees to insure their tools against
loss or damage by theft or fire and shall not be paid where the employer supplies employees with all necessary tools.
An employee in receipt of a tool allowance shall provide all necessary tools kept in suitable condition for the
performances of the work.
An employee who fails to provide all such tools when required shall be guilty of a breach of this award and shall not
be entitled to the tool allowance prescribed above until they comply with this provision.
(b)
Metal Trades Employees:
Notwithstanding the previous provisions of this clause, a metal tradesperson, including an apprentice, to
whom the employer does not supply all necessary tools, shall be paid an allowance of $9.85 per week.
A "tradesperson", for the purpose of this clause, shall be deemed to be an employee who is paid an equal
rate of wage or higher than for the classification "Boilermaker".
Leading Hands
In addition to the appropriate wage prescribed in this clause, a Leading Hand shall be paid $
(a)
If placed in charge of not less than 3
and not more than 10 other employees
16.86
(b)
If place in charge of more than 10 and
not more than 20 other employees
25.29
(c)
If place in charge of more than 20
other employees
32.95
Disabilities Allowance:
An employee employed outside of his/her shop on construction work shall for the time so employed be paid a
disabilities allowance at the rate of $1.17 per week in addition to the prescribed rate.
Industry Allowance:
(a)
Each employee shall be paid an allowance of $77.73 per week.
(b)
The allowance recognises, and is in payment for, all aspects of work in the industry, including the location
and nature of individual operations within it.
(c)
The allowance shall be paid in addition to the rate of wage set out in this clause and shall be paid for all
purposes of the award.
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Casual Employees:
A casual employee shall be paid 20% in addition to the ordinary rate prescribed herein.
Notwithstanding the provisions of this award, no employee (including an apprentice), 21 years of age or over, shall
be paid less than $332.00 per week as the ordinary rate of pay in respect of the ordinary hours of work prescribed by
this award, but that minimum rate of pay will not apply where the ordinary rate of pay is more than $332.00 per
week.
Where the said minimum rate of pay is applicable the same rate shall be payable on holidays, during annual leave,
sick leave, long service leave and any other leave prescribed by this award.
Notwithstanding the foregoing, where in this award an additional rate is prescribed for any work, it shall be
calculated upon the rate prescribed by this award for the classification in which the employee is employed.

BUILDING MATERIALS MANUFACTURE (CSR LIMITED—
WELSHPOOL WORKS) AWARD, 1982
NO. A 10 OF 1982
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
9.—WAGES
(a)
Employees (Total wage per Week)
Wage Group
$
ASNA
Total
1
458.80
40.00
498.80
2
449.80
40.00
489.80
3
440.90
40.00
480.90
4
436.20
40.00
476.20
5
429.60
40.00
469.60
6
427.00
40.00
467.00
7
420.20
40.00
460.20
8
416.30
40.00
456.30
(b)
Provided that an employee qualified Senior Hand Gyprock or Warehouse appointed as Shift
Boss shall be paid an all purpose allowance of $94.00 per week.
(c)
Provided further that a Shift Boss may appoint on a day to day basis and subject to work requirements, a
Deputy Shift Boss who shall be paid a flat allowance of $5.70 per shift.
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For the purposes of subclause (1) of this clause, each group shall be comprised of the following
classifications:
Wage
Bradford
Gyprock Factory
Group
Insulation
Factory
1
Senior Line Operator
Senior Hand,
Warehouse; or Senior Hand, Gyprock
2
Senior Hand
(Cornice Plant)
3
Pot Operator
Plaster Mill Operator
4
Forming Area Operator
5
Shift Tester
Relief Pot Operator
(controls input
materials) Senior
Conveyor Attendant
6
Cornice Plant Operator Joint
Cements/Special Plaster Mixer
7
Forklift Driver Grader (Forklift Duties)
Unloader and Grader (Testing Duties)
8
Conveyor Attendant
Product Handler
Product Handler
Process Worker
Process Worker
Bagger
Junior Employees:
Junior employees shall be paid the prescribed percentage of the adult wage per week for the class of work on which
they are engaged.
%
Under 18 years of age
80
18 years of age and over
100
Casual Employment:
A casual employee is one engaged and paid as such. A casual employee for working ordinary time shall be paid per
hour 1/38th of the weekly rate prescribed by this award for the work performed, plus 20 per cent.
First Aid Allowance:
An employee qualified to act as a first aid attendant and appointed to act as a first aid attendant in association with
other work under this award shall be paid an allowance of $11.20 per week.
Extra Rates:
(a)
Employees who are required to clean the forming machine drain and pit shall be paid a flat allowance of
$2.75 for each day when this work needs to be performed.
(b)
In addition to the rates set out in subclauses (1) and (2) of this clause any Products Handler who is
appointed a leading hand shall receive a weekly allowance as follows:
not more than 10 employees
$21.15
more than 10 employees
$31.60
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

BUILDING TRADES (CONSTRUCTION) AWARD 1987
NO. R 14 OF 1978
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
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The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
8.—RATES OF PAY
Except as elsewhere provided in this Award the rates of pay payable to an employee (other than an apprentice) shall
be that prescribed herein calculated as an hourly rate in accordance with subclause (4) of this clause.
Weekly Rate: The following amounts shall be applied for the purpose of the calculation in subclause (4) of this
clause of the hourly rate to apply under this Award.
Base
SuppleArbitrated
Weekly
Rate
mentary
Safety Net
Rate
$
Payment
Adjustment
$
$
$
(a)
(i)
Bricklayers, stoneworkers,
365.20
52.10
90.00
507.30
stonemasons, carpenters,
joiners, painters, signwriters,
glaziers, and plasterers roof
tile fixers
(ii)
Plumber and/or gasfitter
368.00
52.10
90.00
510.10
(iii)
Plumber holding registration
in accordance with the
Metropolitan Water Supply,
Sewerage and Drainage Act:
Base Rate
368.00
Reg. Allowance $ 17.30
385.30
52.10
90.00
527.40
(iv)
Marker/Setter Out
378.60
52.10
90.00
520.70
(v)
Special Class Tradesman
385.00
52.10
90.00
527.10
(b)
(i)
Group 1
Rigger
362.30
52.10
88.00
502.40
Drainer
362.30
52.10
88.00
502.40
Dogman
362.30
52.10
88.00
502.40
(ii)
Group 2
Scaffolder
346.70
52.10
88.00
486.80
Powder Monkey
346.70
52.10
88.00
486.80
Hoist or Winch Driver
346.70
52.10
88.00
486.80
Concrete Finisher
346.70
52.10
88.00
486.80
Steel Fixer including
Tack Welder
346.70
52.10
88.00
486.80
Concrete Pump Operator
346.70
52.10
88.00
486.80
(iii)
Group 3
Bricklayer's Labourer
335.10
52.10
88.00
475.20
Plasterer's Labourer
335.10
52.10
88.00
475.20
Assistant Powder Monkey
335.10
52.10
88.00
475.20
Assistant Rigger
335.10
52.10
88.00
475.20
Demolition Worker (after
three months' experience)
335.10
52.10
88.00
475.20
Gear Hand
335.10
52.10
88.00
475.20
Cement Gun Operator
335.10
52.10
88.00
475.20
Concrete Cutting or Drilling
Machine Operator
335.10
52.10
88.00
475.20
Pile Driver
335.10
52.10
88.00
475.20
Tackle Hand
335.10
52.10
88.00
475.20
Jackhammer Hand
335.10
52.10
88.00
475.20
Mixer Driver (Concrete)
335.10
52.10
88.00
475.20
Steel Erector
335.10
52.10
88.00
475.20
Aluminium Alloy
Structural Erector
335.10
52.10
88.00
475.20
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Rate
$

(iv)

(c)

Gantry Hand or Crane Hand
Concrete Gang Including
Concrete Floater
Steel or Bar Bender to
Pattern or Plan
Concrete Formwork
Stripper
Concrete Pump Hose Hand
Trades Labourer
Brick Paver Labourer
Brick Cleaner/Labourer
Group 4
Builders' Labourers Employed
on Work Other Than
Specified in Classifications
(i) to (iii)
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Arbitrated
Safety Net
Adjustment
$
88.00

Weekly
Rate
$

335.10

Supplementary
Payment
$
52.10

335.10

52.10

88.00

475.20

335.10

52.10

88.00

475.20

335.10
335.10
335.10
335.10
335.10

52.10
52.10
52.10
52.10
52.10

88.00
88.00
88.00
88.00
88.00

475.20
475.20
475.20
475.20
475.20

306.60

52.10

88.00

446.70

475.20

Supplementary Payments
Supplementary payments set out in this clause represent payments in lieu of equivalent overaward
payments.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments shall be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award. For these purposes
over award rates of pay in any industrial agreement affecting employees whose terms of employment are
also regulated by the award shall likewise be liable to absorption unless contrary to the terms of the
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

(3)

Industry Allowance
The industry allowance at the rate of $18.50 per week to be paid to each employee is to compensate for the following
disabilities associated with construction work:(a)
Climate conditions when working in the open on all types of work.
(b)
The physical disadvantage of having to climb stairs or ladders.
(c)
The disability of dust blowing in the wind, brick dust and drippings from concrete.
(d)
Sloppy and muddy conditions associated with the initial stages of the erection of a building.
(e)
The disability of working on all types of scaffolding or ladders other than a swing scaffold, suspended
scaffold, or a bosun's chair.
(f)
The lack of the usual amenities associated with factory work (e.g. meal rooms, change rooms, lockers).

(4)

Hourly Rate Calculation—Follow the Job Loading
(a)
The hourly rate of pay to be paid to an adult employee (other than an apprentice) shall be calculated to the
nearest cent (less than half a cent to be disregarded) by multiplying the sum of the amounts prescribed in
subclause (2) and the amount prescribed in subclause (3) and where applicable in subclauses (6), (7), (8)
and (9) of this clause by 52 and dividing the result by 50.4 by adding to that the amount prescribed in
subclause (5) of this clause and by dividing the total by 38.
(b)
The aforementioned calculation shall take into account a factor of eight days in respect of the incidence of
loss of wages for periods of unemployment between jobs.

(5)

Special Allowance
The special allowance at the rate of $7.70 per week to be paid to each employee is to compensate for the following:(a)
Excess travelling time incurred by employees in the building industry;
(b)
The removal of loadings from the various building awards consequent upon the introduction of this paid
rates award in the industry.

(6)

Tool Allowance
Tool allowances shall be paid to tradesmen as prescribed hereunder—

Carpenters, Joiners, Plumbers, Stonemasons, Stoneworkers
Plasterers, Fixers
Bricklayers
Roof Tile Fixers
Signwriters, Painters, Glaziers
(7)

Per Week
$
19.70
16.20
14.00
10.30
4.90

Location Allowance
Where applicable location allowances in accordance with Appendix A will be paid.

81 W.A.I.G.
(8)

(9)

(10)

(11)

(12)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

1779

Underground Allowance
(a)
(i)
Subject to paragraph (b) hereof, an employee required to work underground shall be paid an
allowance of $9.06per week in addition to the allowance prescribed in subclause (3) of this clause
and any other amount prescribed for such employee elsewhere in this award.
(ii)
Where a shaft is to be sunk to a depth greater than six metres the payment of the underground
allowance shall commence from the surface.
(iii)
This allowance shall not be payable to an employee engaged upon "pot and drive" work at a
depth of 3.5 metres or less.
(b)
Where an employee is required to work underground for no more than four days or shifts in any ordinary
week he/she shall be paid an underground allowance in accordance with the provisions of paragraph (t) of
subclause (1) of Clause 9.—Special Rates and Provisions in lieu of the allowance prescribed in paragraph
(a) hereof.
Plumbing Trade Allowance
Plumbers shall be paid an allowance at the rate of $14.80 per week to compensate for the following classes of work
and in lieu of the relevant amounts in Clause 9.—Special Rates and Provisions whether or not such work is
performed in any one week. When working outside the categories listed hereunder, a plumber shall receive the
appropriate rates provided for in the said Clause 9.—Special Rates and Provisions.
(a)
General Plumber
(i)
Clearing stoppages in soil or waste pipes, or sewer drain pipes, also repairing and putting same in
proper order;
(ii)
Work in wet places;
(iii)
Work requiring a swing scaffold, swing seat or rope;
(iv)
Dirty or offensive work;
(v)
Work in any confined space;
(vi)
Work on a ladder exceeding eight metres in height.
(b)
Mechanical Services Plumber
(i)
Handling charcoal, pumice, granulated cork, silicate of cotton, insulwool, slag wool, or other
recognised insulation material of a like nature or working in the immediate vicinity so as to be
affected by the use thereof;
(ii)
Work in a place where the temperature has been raised by artificial means to between 46 and 54
degrees celsius or exceeding 54 degrees celsius;
(iii)
Work in a place where fumes of sulphur or other acid or other offensive fumes are present;
(iv)
Dirty or offensive work;
(v)
Work in any confined space;
(vi)
Work on a ladder exceeding eight metres in height.
(c)
Roof Plumber
(i)
Work on the fixing of aluminium foil insulation on roofs or walls prior to the sheeting thereof;
(ii)
Use of explosive powered tools;
(iii)
Work requiring use of materials containing asbestos or to work in close proximity to employees
using such materials shall be provided with and shall use all necessary safeguards as required by
the appropriate occupational health authority including the mandatory wearing of protective
equipment (i.e. combination overalls and breathing equipment or similar apparatus);
(iv)
Dirty or offensive work;
(v)
Work requiring a swing scaffold, swing seat or rope;
(vi)
Work on a ladder exceeding eight metres in height.
Leading Hands
(a)
A person specifically appointed to be a leading hand shall be paid at the rate of the undermentioned
additional amounts above the rate of the highest classification supervised, or his/her own rate, whichever is
the highest, in accordance with the number of persons in his/her charge:Weekly
Rate
Base
Per
Only
Hour
$
$
(i)
In charge of not more than one person
11.80
0.32
(ii)
In charge of two and not more than five persons
26.10
0.71
(iii)
In charge of six and not more than ten persons
33.30
0.90
(iv)
In charge of more than ten persons
44.40
1.21
(b)
The hourly rate prescribed in paragraph (a) hereof is calculated to the nearest cent (less than half a cent to
be disregarded) by multiplying the weekly base amount by 52 and dividing the result by 50.4 and by
dividing the amount by 38.
Licensed Plumbers Accepting Responsibility
Any licensed plumber called upon by his/her employer to use the licence issued to him/her by the Metropolitan
Water Supply, Sewerage and Drainage Board for a period in any week—$28.80 for that week.
Plumber Acting on Welding Certificate
A plumber who is requested by his/her employer to hold the relevant qualifications and has obtained a certificate of
competency pursuant to procedures as set out by the Standards Association of Australia or other relevant recognised
codes, or, who may have to carry out work which is subject to other special tests but not a normal trade test, and is
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required by his/her employer to act on such qualifications, shall be paid an additional 39 cents per hour for
oxyacetylene welding and 39 cents per hour for electric welding for every hour of his/her employment whether or not
he/she has in any hour performed work relevant to those qualifications held.
Lead Work
A plumber engaged in leadburning or lead work in connection therewith shall be paid an additional $1.30 per hour.
Ship's Plumbing
A plumber engaged on plumbing work in connection with ships shall be paid an additional 91 cents per hour.
Casual Hands
In addition to the rate appropriate for the type of work, a casual hand shall be paid an additional 20 per cent of the
rate per hour with a minimum payment as for three hours employment. The penalty rate herein prescribed shall be
deemed to include, inter alia, compensation for annual leave.
Site Allowances
The Union on behalf of its members may request an employer to consider a site allowance to compensate for all
special factors and/or disabilities on a project.
Where the parties have considered the merit of the claim and have agreed on a proposed rate, it shall be referred to
the Commission for ratification.
Where agreement cannot be reached, the parties shall refer the matter to the Commission which shall determine an
appropriate rate, if any, to compensate for such special factors and/or disabilities: Provided, however, that the
Commission may determine that such site allowance shall be paid in lieu of any of the special rates related to
conditions on the site as prescribed in Clause 9 subclause (1).
The Commission shall ratify or determine such matters on the criteria outlined in the Full Bench Decision of the
Conciliation and Arbitration Commission dated February 25, 1983 (Print F1957).
Where the procedure prescribed by this subclause is being followed, work shall continue normally.
A site allowance determined in accordance with this subclause shall be deemed to be prescribed by this Award.

BUILDING TRADES (GOLDMINING INDUSTRY) AWARD
NOS. 29 & 32 OF 1965 & 4 OF 1966
9.—WAGES
Rate per 38 hour week
Base Rate
Supplementary
Arbitrated Safety
Total Rate
Payment
Net Adjustment
(a)
Bricklayer
365.20
52.10
90.00
507.30
(b)
Carpenter and Joiner
365.20
52.10
90.00
507.30
(c)
Painter
365.20
52.10
90.00
507.30
(d)
Plumber
365.20
52.10
90.00
507.30
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Tool Allowance (per week)
(a)
Carpenter
19.70
(b)
Painter
4.90
The tool allowance for carpenter and joiner includes an amount of five cents for the purpose of enabling the
employees to insure their tools against loss or damage by theft or fire.
Structural Efficiency:
(a)
An employer may direct an employee to carry out such duties as are within the limits of the employee's
skill, competence and training consistent with the classification structure of this award provided that such
duties are not designed to promote de-skilling.
(b)
Arising out of the decision on 8 September 1989 in the State Wage Case the parties to this Award are
committed to implementing a new wage and classification structure. In making this commitment, the
parties—
(i)
Accept in principle that the descriptions of job functions within a new structure will be more
broadly based and generic in nature.
(ii)
Undertake that upon variation of the Award to implement a new wage and classification
structure, employees may undertake training for a wider range of duties and/or access to higher
levels in accordance with the definitions and training standards laid down in the Award variation
relating to a new classification structure.
(iii)
Will co-operate in the transition from the existing classification structure to the proposed new
structure to ensure that the transition takes place in an orderly manner without creating false
expectations or disputation.
(iv)
Are committed to modernising the terms of the Award and addressing issues associated with
training in an endeavour to finalise matters.
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(c)

In the event that there is a claim for reclassification by an employee to higher level under any new
structure on the ground that the employee possesses equivalent skill and knowledge gained through on-thejob experience or on any other ground, the following principles apply:
(i)
Agreed competency standards shall be established by the parties in conjunction with T.A.F.E.
and S.E.S.D.A. (when operative) for all levels in any new classification structure before any
claims for reclassification are processed;
(ii)
An agreed authority such as T.A.F.E. or S.E.S.D.A. or agreed accreditation authority (when
operative) shall test the validity of an employee's claim for classification.
(d)
The parties are committed to modernising the terms of the Award and to addressing the issues associated
with training in an endeavour to finalise these matters.
(4)
Award Modernisation:
(a)
In accordance with sub-paragraph (iv) in paragraph (b) of subclause (5) hereof, the parties are committed
to modernising terms of the award.
(b)
The parties will discuss all matters raised which may lead to increased flexibility and the removal of the
obsolete conditions to better reflect the realities of modern industry practices and assist the restructuring
process. Any such discussion with the Unions shall be on the premise that—
(i)
The majority of employees at the enterprise must genuinely agree;
(ii)
No employee will lost income as a result of the change;
(iii)
The Union must be party to the agreement, particularly where enterprise level discussions are
considering matters requiring variations to the Award;
(iv)
Agreements will be ratified by the Commission.
(c)
Should an agreement be reached pursuant to subclause (b) hereof and that agreement requires an award
variation, the parties will not oppose that award variation for that particular provision for that particular
enterprise.
(d)
There shall not be limitations on any award matter being raised for discussion.
(e)
The parties agree that working parties will continue to meet with the aim of modernising the Award.
9A.—MINIMUM WAGE—ADULT MALES AND FEMALES
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult Award
Wage unless otherwise provided in this clause.
(i)
The Minimum Adult Award Wage for full time adult employees is $413.40per week payable from the
beginning of the first pay period on or after 1 August 2001.
(ii)
The Minimum Adult Award Wage of $413.40per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions.
(iii)
Unless otherwise provided in this subclause adults employed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award Wage according to the hours worked.
(iv)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provision to the Minimum Adult Award Wage of $413.40 per week.
(v)
(aa)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
traineeships, or Jobskills traineeships or to other categories of employees who by prescription are
paid less than the minimum award rate.
(bb)
Liberty to apply is reserved in relation to employees excluded under (aa) above and any special
categories of employees not included here or otherwise in relation to the application of the
Minimum Adult Award Wage.
(vi)
Subject to this subclause the Minimum Adult Award Wage shall —
(aa)
apply to all work in ordinary hours.
(bb)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during
sick leave, long service leave and annual leave and for all other purposes of this award.
(vii)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult
apprentice in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate requires
specific mention as at 13th November 1997.)

(1)
(2)
(3)
(4)

BUILDING TRADES (GOVERNMENT) AWARD 1968
NO. 31A OF 1966
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
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Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

(6)

(7)

(8)

9.—WAGES
It is a term of this award that the union undertakes for the duration of the Principles determined by the Commission Court
Session in Application No. 985 of 1995 not to pursue any extra claims, award or overaward except when consistent with the
State Wage Principles.
On
Engagement

Arbitrated
Safety Net
Adjustment

Total
Rate

$

$

429.60

447.80
Plumbers holding registration
in accordance with the
Metropolitan Water Supply,
Sewerage and Drainage Act
444.85
(d)
Builders Labourers:
(i)
Rigger, Drainer, Dogman 407.25
(ii)
Scaffolder,
Powder
Monkey, Hoist or Winch Driver,
Concrete
Finisher,
Steelfixer,
including Tack Welder, Concrete
Pump Operator
395.25
(iii)
Bricklayer's
Labourer,
Plasterer's Labourer, Assistant Rigger,
Demolition Workers (after 3 months’
experience), Gear Hand, Pile Driver,
Tackle Hand, Jackhammer Hand,
Mixer Driver (concrete), Steel Erector,
Aluminium Alloy Structural Erector,
Gantry Hand or Crane Hand, Crane
Chaser, Concrete Gang including
Concrete Floater, Steel or Bar Bender
to Pattern or Plan, Concrete Formwork
Stripper, Concrete Pump, Hose hand
386.85
(iv)
Builder's
Labourer
employed on work other than specified
in classifications (i)-(iii)
356.80

(1)

(a)

(b)

Tradespersons:
Bricklayers
Stoneworkers,
Carpenters,
Joiners, Painters, Signwriters,
Glaziers, Plasterers and Stonemasons as defined in Clause 6
of this Award
Special Class Tradesperson (as
defined)

Arbitrated
Safety Net
Adjust-ment

Total
Rate

After 2
years
of
service

$

After l
year of
service
(Per
Week)
$

$

$

90.00

519.60

434.50

90.00

90.00

537.80

452.95

90.00

534.85

88.00

Total
Rate

$

Arbitrate
d Safety
Net
Adjustment
$

524.50

439.00

90

529.00

90.00

542.95

457.65

90

547.65

449.80

90.00

539.80

454.30

90

544.30

495.25

414.10

88.00

502.10

418.80

88

506.80

88.00

483.25

398.40

88.00

486.40

403.05

88.00

491.05

88.00

474.85

391.15

88.00

479.15

396.25

88.00

484.25

88.00

444.80

357.80

88.00

445.80

362.05

88.00

450.05

$

(c)

(e)

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received
by employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is
contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
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Tool Allowance

(Per Week)
$
(a)
Bricklayers and Stoneworkers
14.00
(b)
Plasterers
16.20
(c)
Carpenters and Joiners
19.70
(d)
Plumbers
19.70
(e)
Painters and Sign-writers
4.90
(f)
Glaziers
4.90
(g)
Stonemasons: The employer shall supply all necessary tools for the use of stonemasons, except when
engaged on building construction, when the worker, if required to supply his/her own tools, shall receive a
tool allowance at the rate of $1.55 per week.
NOTE 1: The tool allowance prescribed in paragraphs (a), (b), (c) and (d) of this subclause each include an amount of six cents
for the purpose of enabling the employees to insure their tools against loss or damage by theft or fire.
NOTE 2: The abovenamed allowances shall not be paid where the employer supplies an employee with all necessary tools.
(3)
Allowance for Lost Time: Thirteen days' sick leave and follow the job (per week):
An employee whose employment is terminated through no fault of his/her own and who has not completed nine
months' continuous service with his/her employer shall, for each week of continuous employment with that
employer, immediately prior to his/her termination of employment be paid the lost time allowance prescribed
hereunder less any payments made to him/her in respect of sick leave during that employment—
$
(a)
Bricklayers, stoneworkers, carpenters, joiners,
painters, glaziers, signwriters, plasterers,
plumbers and stonemasons
42.08
(b)
Special Class Tradesperson
(as defined)
44.19
(c)
Registered Plumbers
43.71
(d)
Builders Labourers
(i)
Classifications (i) to (iii) inclusive
41.25
(ii)
Classifications (iv) to (ix)
39.79
(iii)
Classification (x)
37.50
(iv)
Classification (xi)
34.93
NOTE:

(4)

(5)
(6)

(7)

In the event of any increase or decrease in the wages and other allowances prescribed in this
clause, except the tool allowances, the amounts prescribed in this subclause shall be increased or
decreased by an amount equal to 9.7% of that increase or decrease.

Disabilities Allowance (Per Week): $18.39
(a)
Subject to the provisions of paragraph (b), of this subclause an allowance of $18.39 shall be paid to all
employees excepting employees who are employed for the major portion of any week in or about a
permanent maintenance depot or who are usually employed in or about the employer's business when an
employee coming within the exception is engaged on the erection or demolition of a building exceeding
250 square feet in floor area.
(b)
Employees who are directed to work temporarily in or about a permanent maintenance depot and who
immediately prior to being so directed were in receipt of the allowance for a period of not less than three
months shall be paid two-thirds of the allowance prescribed herein.
Casual Employees
A casual employee shall be paid a loading of 20 per cent in addition to the rates prescribed by this clause.
The rates prescribed in subclause (1) of this clause shall be increased or decreased, as the case may be, to give effect
to any decision of the Australian Conciliation and Arbitration Commission to alter wage rates uniformly in awards
under its jurisdiction on general economic or productivity grounds.
Plumbing Trade Allowance
Plumbers shall be paid an allowance at the rate of $14.19 per week to compensate for the following classes of work
and in lieu of the relevant amounts in Clause 13.—Special Rates and Provisions of this award whether or not such
work is performed in any one week. When working outside the categories listed hereunder, a plumber shall receive
the appropriate rates provided for in the said Clause 13.—Special Rates and Provisions.
(a)
General Plumber:
(i)
clearing stoppages in soil or waste pipes, or sewer drain pipes, also repairing and putting same in
proper order;
(ii)
work in wet places;
(iii)
work requiring a swing scaffold, swing seat or rope;
(iv)
dirty or offensive work;
(v)
work in any confined space;
(vi)
work on a ladder exceeding eight metres in height;
(vii)
work in and around abattoirs.
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Mechanical Services Plumber:
(i)
handling charcoal, pumice, granulated cork, silicate of cotton, insulwool, slag wool, or other
recognised insulation material of a like nature or working in the immediate vicinity so as to be
affected by the use thereof;
(ii)
work in a place where the temperature has been raised by artificial means to between 46° and 54°
Celsius or exceeding 54° Celsius;
(iii)
work in a place where fumes of sulphur or other acid or other offensive fumes are present;
(iv)
dirty or offensive work;
(v)
work in any confined space;
(vi)
work on a ladder exceeding eight metres in height;
(vii)
work in and around abattoirs.
Roof Plumber:
(i)
work in the fixing of aluminium foil insulation on roofs or walls prior to the sheeting thereof;
(ii)
use of explosive powered tools;
(iii)
work requiring use of materials containing asbestos or to work in close proximity to employees
using such materials shall be provided with, and shall use, all necessary safeguards as required by
the appropriate occupational health authority including the mandatory wearing of protective
equipment (i.e. combination overalls and breathing equipment or similar apparatus);
(iv)
dirty or offensive work;
(v)
work requiring a swing scaffold, swing seat or rope;
(vi)
work on a ladder exceeding eight metres in height;
(1)
work in and around abattoirs.

Appendix “D”
(8)
Rates of Pay
Employees shall be paid the following rates of pay in accordance with the level to which they are classified.
(a)
Wage Rates
Level
Percentage Relativity
Rates
Safety Net
Total Weekly
to Level 4
Adjustment
Rate
$
$
$
New Entrant
78
335.10
88.00
423.10
1
82
352.30
88.00
440.20
2
87
375.50
88.00
463.50
3
92
397.00
88.00
485.00
4
100
429.60
90.00
519.60
5
105
451.10
90.00
541.60
6
110
472.60
88.00
560.60
7
115
494.00
88.00
582.00
8
120
515.50
88.00
603.80
9
125
537.00
90.00
627.00
(b)

(c)

(i)

In addition to the rates contained in paragraph (a) of this subclause, employees designated in
classification levels to 7 inclusive shall receive an all purpose industry allowance of $11.44.
(ii)
This allowance shall be paid in two instalments as follows:
(aa)
$5.78 of the allowance shall be paid after the first twelve months of government
service; and
(bb)
the remaining $5.66 shall be paid on 24 months of government service.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustment.
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BUILDING TRADES AWARD 1968
NO. 31 OF 1966
10.—WAGES
The rates of wages payable to the employees covered by the award (other than duly registered apprentices) shall be as follows:
(1)
Base Rate and Supplementary Payment (per week)
Base Rate
Safety Net
Total Rate
Per Week
Adjustment
Per Week
$
$
(a)

(b)

(2)

(3)

(4)

(i)

Bricklayers, stoneworkers, carpenters, joiners,
painters, signwriters, glaziers, plasterers and
plumbers as defined in Clause 6 of this award
376.20
90.00
466.20
(ii)
Plumber holding registration in accordance with
the Metropolitan Water Supply, Sewerage
and Drainage Act
385.40
90.00
475.40
(iii)
Joiner—Assembler A (as defined in Clause 6
of this award)
344.60
88.00
432.60
(iv)
Joiner—Assembler B (as defined in Clause 6
of this award)
330.70
88.00
418.70
Builders Labourers—
(i)
Rigger
360.30
88.00
448.30
(ii)
Drainer
360.30
88.00
448.30
(iii)
Dogman
360.30
88.00
448.30
(iv)
Scaffolder
345.00
88.00
433.00
(v)
Powder Monkey
345.00
88.00
433.00
(vi)
Hoist or Winch Driver
345.00
88.00
433.00
(vi)
Concrete Finisher
345.00
88.00
433.00
(vi)
Steel Fixer including tack welder
345.00
88.00
433.00
(xi)
Operator Concrete Pump
345.00
88.00
433.00
(x)
Bricklayer's Labourer
333.60
88.00
421.60
Plasterer's Labourer
333.60
88.00
421.60
Assistant Powder Monkey
333.60
88.00
421.60
Assistant Rigger
333.60
88.00
421.60
Demolition Worker
(after three months' experience)
333.60
88.00
421.60
Gear Hand
333.60
88.00
421.60
Pile Driver
333.60
88.00
421.60
Tackle Hand
333.60
88.00
421.60
Jackhammer Hand
333.60
88.00
421.60
Mixer Driver (concrete)
333.60
88.00
421.60
Steel Erector
333.60
88.00
421.60
Aluminium Alloy Structural Erector
333.60
88.00
421.60
Gantry Hand or Crane Hand
333.60
88.00
421.60
Crane Chaser
333.60
88.00
421.60
Concrete Gang including Concrete Floater
333.60
88.00
421.60
Steel or Bar Bender to pattern or plan
333.60
88.00
421.60
Concrete Formwork Stripper
333.60
88.00
421.60
Concrete Pump Hose Hand
333.60
88.00
421.60
(xi)
Builder's Labourers employed on work other
than specified in classifications (i) to (x)
307.70
88.00
395.70
Special Payment:
(a)
A special payment of $40.78 per week shall be paid to all employees covered by this award and
shall be regarded as part of the "total rate" for all purposes.
(b)
For the purpose of calculating the rate of wage payable to an apprentice the special payment
prescribed in paragraph (a) hereof shall be deemed to be part of the tradesman's total rate.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Tool Allowance: (Per Week)
$
(a)
Bricklayers and Stoneworkers
14.00
(b)
Plasterers
16.20
(c)
Carpenters and Joiners
19.70
(d)
Joiners—Assembler A or B
9.90
(e)
Plumbers
19.70
(f)
Painters
4.90
(g)
Signwriters
4.90
(h)
Glaziers
4.90
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Note 1:

The tool allowance prescribed in paragraphs (a) to (h) inclusive of this subclause, each include an
amount of 5 cents for the purpose of enabling the employees to insure their tools against loss or
damage by theft or fire.
Note 2:
The abovenamed allowances shall not be paid where the employer supplied the employee with all
necessary tools.
(5)
Construction Allowance: (per week) $18.50. An employee shall not be entitled to this construction allowance except
when required to work "on site" on any work in connection with the erection or demolition of a building or to carry
out work which the employer and the union agree is construction work or in default of agreement, that is so declared
by the Board of Reference.
(6)
Casual Employees:
A casual employee as defined in Clause 6.—Definitions of this award, shall be paid a loading of 20 per cent in
addition to the rates to which he/she is otherwise entitled pursuant to this clause.
(7)
(a)
Junior employees may be employed in the classification of Joiner—Assembler A but in no other
classification and shall be paid the following percentages of the base rate and special payment applicable to
that classification:
%
Up to 16 years
38
16 – 17
46
17 – 18
53
18 – 19
73
19 – 20
88
20 +
100
(b)
In addition to the above rates a junior employee shall be paid the tool allowance specified in subclause (3)
hereof if required by the employer to supply tools.
(c)
This subclause shall not operate to reduce the wages of any employee who is paid more than the rate
prescribed herein for such employee nor shall the same permit the reduction of any such wages.
(d)
Junior employees employed in the classification of Joiner—Assembler A may perform any of the duties of a
Joiner—Assembler A and/or Joiner—Assembler B as defined in Clause 6.—Definitions and shall not
perform work ordinarily carried out by any other classification of employee covered by this award.
(e)
Junior employees shall be employed at a ratio of one junior employee to each five adult employees or part
thereof.
10A.—MINIMUM WAGE—ADULT MALES AND FEMALES
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult Award
Wage unless otherwise provided in this clause.
(i)
The Minimum Adult Award Wage for full time adult employees is $413.40per week payable from the
beginning of the first pay period on or after 1 August 2001.
(ii)
The Minimum Adult Award Wage of $413.40per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions.
(iii)
Unless otherwise provided in this subclause adults employed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award Wage according to the hours worked.
(iv)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provision to the Minimum Adult Award Wage of $413.40 per week.
(v)
(aa)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
traineeships, or Jobskills traineeships or to other categories of employees who by prescription are
paid less than the minimum award rate.
(bb)
Liberty to apply is reserved in relation to employees excluded under (aa) above and any special
categories of employees not included here or otherwise in relation to the application of the
Minimum Adult Award Wage.
(vi)
Subject to this subclause the Minimum Adult Award Wage shall —
(aa)
apply to all work in ordinary hours.
(bb)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during
sick leave, long service leave and annual leave and for all other purposes of this award.
(vii)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult
apprentice in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate requires
specific mention as at 13th November 1997.)

(1)

BURSWOOD HOTEL (MAINTENANCE EMPLOYEES’)
AWARD 1990
NO. A 6 OF 1989(R)
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.

81 W.A.I.G.
(2)
(3)
(4)
(5)
(6)

(7)

(8)

(1)

(2)

(3)

(4)
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The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
14.—WAGE RATES
(a)
The adult weekly wage rates payable to employees covered by this award shall be as follows:
Classification
Rate Per
A.S.N.A.
Total Rate
Week
Per Week
$
$
$
Electrical Fitter
485.40
88.00
573.40
Electrical
485.40
88.00
573.40
Mechanic
Refrigeration
485.40
88.00
573.40
Fitter
Building
485.40
88.00
573.40
Tradesperson
General Trades
420.70
90.00
510.70
Assistant
(b)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Nominee
A licensed electrical mechanic or fitter who acts as nominee for an electrical contractor shall be paid an
allowance of $45.79 per week.
In addition to the weekly wage rate provided by subclause (1) of this clause an adult employee shall be paid:
$
(a)
After the completion of one
year's continuous service
13.57
(b)
After the completion of two
year's service
27.49
Such payment shall be deemed part of the weekly wage rate for all purposes of the award.
In addition to the weekly wage rate provided by subclause (1) of this clause a leading hand shall be paid:
$
(a)
If placed in charge of not less
than three and not more than ten
other employees
19.10
(b)
If placed in charge of more than
ten and not more than 20 other
employees
29.22
(c)
If placed in charge of more than
20 other employees 37.62
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Apprentices shall be paid the following percentage of the appropriate Tradespersons wage rate in
subclause (1) of this clause:
FIVE YEAR TERM—
%
First year
40
Second year
48
Third year
55
Fourth year
75
Fifth year 88
FOUR YEAR TERM—
First year
42
Second year
55
Third year
75
Fourth year
88
THREE AND A HALF YEAR TERM—
First six months
42
Next year 55
Next year 75
Final year
88
THREE YEAR TERM—
First year 55
Second year
75
Third year
88
Casual employees shall be paid 20 percent of the ordinary rate in addition to the ordinary rate for the calling in which
they are employed.
An employee holding either a Third Year First Aid Medallion of the St. John Ambulance Association or a "C"
Standard Senior First Aid Certificate of the Australian Red Cross Society, appointed by the Company to perform first
aid duties, shall be paid $7.36 per week in addition to their ordinary rate.
An employee who holds, and in the course of their employment is required to use, a current "A" Grade or "B" Grade,
or "L" Grade or "R" Grade licence issued pursuant to the relevant regulation in force on the 28th day of February 1978
under the Electricity Act 1945 shall be paid an allowance of $15.19 per week.
An employee, who is in possession of, and is requested by the Company to use, a plumber's licence issued by the
Metropolitan Water Supply, Sewerage and Drainage Board, shall, in each week so requested, be paid an allowance of
$28.07 per week.
A plumber holding registration in accordance with the Metropolitan Water Supply, Sewerage and Drainage Act shall
be paid $19.35 per week in addition to their ordinary rate.
Structural Efficiency
(a)
Arising out of the decision of 8 September 1989 in the State Wage Case and in consideration of the wage
increases resulting from the first structural efficiency adjustment in Application No. A6 of 1989, employees
are to perform a wider range of duties including work which is incidental or peripheral to their main tasks or
functions and not designed to promoted deskilling within the employee's classification structure.
(b)
The parties to the award are committed to implementing a new wage and classification structure. In making
this commitment the parties:
(i)
Shall determine the appropriate range of skills applicable to each classification contained in Clause
14.—Wage Rates of this award.
(ii)
Accept in principle that the descriptions of job functions within a new structure will be more
broadly based and generic in nature.
(iii)
Intend to substitute the existing provisions of Clause 14.—Wage Rates with a new wage and
classification structure and to make any consequential amendments not later than 30 September
1991, or earlier if agreed between the parties and approved by the W.A. Industrial Relations
Commission.
(iv)
Undertake that upon variation of the award to implement a new wage and classification structure,
employees may undertake training for a wider range of duties and/or access to higher levels in
accordance with the definitions and training standards laid down in the award variation relating to a
new classification structure;
(v)
Will co-operate in the transition from the existing classification structure to the proposed new
structure to ensure that the transition takes place in an orderly manner without creating false
expectations or disputation.
(vi)
Will create a genuine career path for employees which allows advancement based on industry
accreditation and access to training.
(vii)
Will take into account in the development of the new classification structure national relativities
and established skill levels relevant to the existing classification in the award.
(c)
In the event that there is a claim for reclassification by an existing employee to a higher level under any new
structure on the ground that the employee possesses the agreed equivalent skill and knowledge gained
through on-the-job experience or on any other ground, the following principles apply:
(i)
The parties agree that the existing award disputes avoidance procedure shall be followed.
(ii)
Agreed competency standards shall be established by the parties in conjunction with TAFE and the
SESDA, (when operative) or any other agreed Authority for all levels in any new classification
structure before any claims for reclassification are processed.
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(iii)

(12)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

(1)

An agreed authority (such as TAFE or SESDA) or agreed accreditation authority (when operative)
shall test the validity of an employee's claim for reclassification.
(iv)
Reclassification to any higher level shall be contingent upon such additional work being available
and required to be performed by the Company.
(d)
The parties are committed to modernising the terms of the award with an endeavour to finalise this matter by
30 September 1991.
Award Modernisation
(a)
In accordance with paragraph (d) of subclause (11) hereof, the parties are committed to modernising the
terms of the award.
(b)
The parties will discuss all matters raised which may lead to increased flexibility and the removal of obsolete
conditions to better reflect the realities of modern industry practices and assist the restructuring process. Any
such discussion with the Unions shall be on the premise that:—
(i)
The majority of employees affected by the change at the enterprise must genuinely agree;
(ii)
No employee shall lose income as a result of the change;
(iii)
The Union must be a party to the Agreement particularly where enterprise level discussions are
considering matters requiring variation to the award; and
(iv)
Agreements shall be ratified by the W.A. Industrial Relations Commission.
(c)
Should an agreement be reached pursuant to subclause (b) hereof and that agreement required variation of
the award, the parties shall support such award variation.
(d)
There shall not be limitations on any award matter being raised for discussion.
(e)
The parties agree that working parties will continue to meet with the aim of modernising the award.

BURSWOOD ISLAND RESORT (MAINTENANCE EMPLOYEES’)
AWARD
NO. A 22 OF 1986
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
13.—WAGE RATES
(a)
The adult weekly wage rates payable to employees covered by this award shall be as follows:
Classification

Video Department
Electronic Serviceperson (Grade I)
Electronic Serviceperson (Grade II)

Rate Per Week
$

Arbitrated Safety Net
Adjustments
$

Total Rate Per Week
$

485.30
513.40

88.00
88.00

573.30
601.40
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Rate Per Week
$

Electronic Serviceperson (Grade
III)
Engineering Department:
Tradesperson
Plant Attendant
General Trades Assistant
(b)

(2)

(3)

(4)
(5)

(6)

(7)

(8)

(9)
(10)
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Total Rate Per Week
$

541.90

Arbitrated Safety Net
Adjustments
$
88.00

485.30
485.30
420.70

88.00
88.00
90.00

573.30
573.30
510.70

629.90

The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
In addition to the weekly wage rate provided by subclause (1) hereof an adult employee shall be paid:
PER WEEK
$
(a)
After the completion of one
year's continuous service
13.57
(b)
After the completion of two
years' continuous service
27.49
Such payments shall be deemed part of the weekly wage rate for all purposes of the award.
Leading Hand: In addition to the appropriate total wage prescribed in this clause a Leading Hand shall be paid:
$
(a)
If placed in charge of not
less than three and not more
than ten other employees
19.10
(b)
If placed in charge of more
than ten and not more than
twenty other employees
29.22
(c)
If placed in charge of more
than twenty other employees
37.62
A casual employee shall be paid 20 per cent of the ordinary rate in addition to the ordinary rate for the calling in
which they are employed.
Nominee
A licensed electrical mechanic or fitter who acts as nominee for the Company shall be paid an allowance of $45.79
per week.
An employee holding either a Third Year First Aid Medallion of the St. John Ambulance Association or a "C"
Standard Senior First Aid Certificate of the Australian Red Cross Society, appointed by the Company to perform
first aid duties, shall be paid $7.13 per week in addition to their ordinary rate.
An employee who holds, and in the course of their employment is required to use, a current "A" Grade or "B" Grade
licence issued pursuant to the relevant regulation in force on the 28th day of February, 1978 under the Electricity Act
1945 shall be paid an allowance of $15.19 per week.
An employee who is in possession of, and is requested by the Company to use, a plumber's licence issued by the
Metropolitan Water Supply, Sewerage and Drainage Board, shall, in each week so requested, be paid an allowance
of $26.34 per week.
A plumber holding registration in accordance with the Metropolitan Water Supply, Sewerage and Drainage Act shall
be paid $10.93 per week in addition to their ordinary rate.
Structural Efficiency:
(a)
Arising out of the decision of 8 September 1989 in the State Wage Case and in consideration of the wage
increases resulting from the first structural efficiency adjustment in Application No. 1730 of 1989,
employees are to perform a wider range of duties including work which is incidental or peripheral to their
main tasks or functions and not designed to promote deskilling within the employee's classification
structure.
(b)
The parties to the Award are committed to implementing a new wage and classification structure. In
making this commitment the parties—
(i)
Shall determine the appropriate range of skills applicable to each classification contained in
Clause 13.—Wage Rates, of this Award;
(ii)
Accept in principle that the descriptions of job functions within a new structure will be more
broadly based and generic in nature;
(iii)
Intend to substitute the existing provisions of Clause 13.—Wage Rates, of this award, with a new
wage and classification structure and to make any consequential amendments not later than 21
May 1991, or earlier if agreed between the parties and approved by the Western Australian
Industrial Relations Commission;

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

1791

(iv)

(11)

(1)

Undertake that upon variation of the Award to implement a new wage and classification
structure, employees may undertake training for a wider range of duties and/or access to higher
levels in accordance with the definitions and training standards laid down in the award variation
relating to a new classification structure;
(v)
Will co-operate in the transition from the existing classification structure to the proposed new
structure to ensure that the transition takes place in an orderly manner without creating false
expectations or disputation.
(vi)
Will create a genuine career path for employees which allows advancement based on industry
accreditation and access to training.
(vii)
Will take into account in the development of the new classification structure national relativities
and established skill levels relevant to the existing classifications in the Award.
(c)
In the event that there is a claim for reclassification by an existing employee to a higher level under any
new structure on the ground that the employee possesses the agreed equivalent skill and knowledge gained
through on-the-job experience or on any other ground the following principles apply:
(i)
The parties agree that the existing award disputes avoidance procedure shall be followed;
(ii)
Agreed competency standards shall be established by the parties in conjunction with TAFE and
the SESDA (when operative) or any other agreed authority for all levels in any new classification
structure before any claims for reclassification are processed.
(iii)
An agreed authority (such as TAFE or SESDA) or agreed accreditation authority (when
operative) shall test the validity of an employee's claim for reclassification.
(iv)
Reclassification to any higher level shall be contingent upon such additional work being
available and required to be performed by the Company.
(d)
The parties are committed to modernising the terms of the Award with an endeavour to finalise this matter
by 21 May 1991.
Award Modernisation:
(a)
In accordance with paragraph (d) of subclause (10) hereof, the parties are committed to modernising the
terms of the Award.
(b)
The parties will discuss all matters raised which may lead to increased flexibility and the removal of
obsolete conditions to better reflect the realities of modern industry practices and assist the restructuring
process. Any such discussion with the Unions shall be on the premise that—
(i)
The majority of employees affected by the change at the enterprise must genuinely agree;
(ii)
No employee shall lose income as a result of the change;
(iii)
The Unions must be party to the agreement, particularly where enterprise level discussions are
considering matters requiring variation to the Award;
(iv)
Agreements will be ratified by the Western Australian Industrial Relations Commission;
(v)
The disputes procedure prescribed in Clause 22.—Resolution of Disputes, of this award, shall
apply if agreement cannot be reached in the implementation process of a particular issue.
(c)
Should an agreement be reached pursuant to paragraph (b) hereof and that agreement requires variation to
the Award, the parties shall support such award variation.
(d)
There shall not be limitations on any Award matter being raised for discussion.
(e)
The parties agree that working parties will continue to meet with the aim of modernising the Award.

BURSWOOD ISLAND RESORT EMPLOYEES AWARD
NOS. A 23 & A 25 OF 1985
5.—WAGES
The following tables as listed hereunder shall be the minimum fortnightly rate of wage payable to employees covered
by the terms and conditions of the Burswood Island Resort Employees Award:
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Per
ASNA
TOTAL
Fortnight
$
$
$
A.
FOOD AND BEVERAGE
1.
Bar Attendant (Grade 1)
676.30
100.00
776.30
2.
Bar Attendant (Grade 2)
689.20
100.00
789.20
3.
Head Bar Attendant
733.90
100.00
833.90
4.
Cellarperson
692.90
100.00
792.90
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Per
Fortnight
$
661.70
661.70
718.30
718.30
661.70
655.60
718.30

ASNA

TOTAL

$
100.00
100.00
100.00
100.00
100.00
100.00
100.00

$
761.70
761.70
818.30
818.30
761.70
755.60
818.30

733.90
655.60
655.60
676.30

100.00
100.00
100.00
100.00

833.90
755.60
755.60
776.30

771.00
718.30
677.50
670.60
655.60
718.30
694.10

100.00
100.00
100.00
100.00
100.00
100.00
100.00

871.00
818.30
777.50
770.60
755.60
818.30
794.10

661.70
670.60
655.60
655.60
670.60
655.60
672.00
655.60
655.60
795.20
655.60
655.60
722.60
655.60
718.30
676.30

100.00
100.00
100.00
100.00
100.00
100.00
100.00
100.00
100.00
100.00
100.00
100.00
100.00
100.00
100.00
100.00

761.70
770.60
755.60
755.60
770.60
755.60
772.00
755.60
755.60
895.20
755.60
755.60
822.60
755.60
818.30
776.30

5.
6.
7.
8.
9.
10.
11.
B.
1.
2.
3.
4.
C.
1.
2.
3.
4.
5.
6.
7.
D.
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.

Waiter/Waitress
Steward/Stewardess
Head Waiter/Waitress
Head Steward/Stewardess
Snack Bar Attendant
Bar Useful
Host/Hostess
HOUSE
Housekeeper
Porter
Room Attendant
Timekeeper
KITCHEN
Chef
Qualified Cook
Cook Employed Alone
Breakfast and/or Other Cook
Kitchenhand
Qualified Butcher
Other Butcher
MISCELLANEOUS
Cafeteria Attendant—(Grade 1)
Cafeteria Attendant—(Grade 2)
Commissionaire
Valet/Carparking Attendant
Storeperson
Laundry Attendant (Grade 1)
Laundry Attendant (Grade 2)
Cleaner
Gardener
Qualified Gardener
Groundsperson
General Hand
Seamstress
Wardrobe Attendant
Guest Services Attendant
Cashier

(a)

A Waiter or Waitress who has completed an accepted course recognised by the Western Australian
Tourism Industry Training Committee shall in addition to his/her ordinary time rate of pay be paid a
fortnightly allowance of $10.90.
In-Charge Rates:
An employee who is appointed and placed in charge of other employees shall be paid the following rates in
addition to his/her ordinary time rate of pay:
Per Fortnight
$
(i)
if placed in charge of less than six employees
17.40
(ii)
if placed in charge of six to ten employees
23.40
(iii)
if placed in charge of eleven to twenty
employees
27.10
(iv)
if placed in charge of more than twenty
employees
45.10
Provided that these additional rates shall not be payable to any employee employed in the classifications of
Chef, Housekeeper, Head Waiter, Head Waitress, Head Steward, Head Stewardess, Head Bar Attendant,
and Casino Operations Employees.
Service Payments:
In addition to the wage rates prescribed in sections A, B, C and D of this subclause, all employees (other
than Apprentices) employed on a full time basis, shall be paid Service Payments at the following rates:
Per Fortnight
$
After 1 year of service
13.50
After 2 years of service
20.70
After 3 years and subsequent years of service
27.70

(b)

(c)
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Per
Fortnight
$

ASNA

TOTAL

$
$
Croupier Dealer
On commencement
689.00
100.00
789.00
On completion of 3 months' service
899.30
100.00
999.30
On completion of 12 months' service
918.40
104.00
1022.40
On completion of 18 months' service
937.70
104.00
1041.70
On completion of 24 months' service and thereafter
956.90
104.00
1060.90
2.
Inspector
First 12 months' service
962.30
104.00
1066.30
On completion of 12 months' service
981.30
104.00
1085.30
On completion of 18 months' service
1000.80
100.00
1100.80
On completion of 24 months' service and thereafter
1020.30
100.00
1120.30
3.
Keno Runner
689.00
100.00
789.00
4.
Keno Operator
On commencement
689.00
100.00
789.00
On completion of 3 months' service
765.30
100.00
865.30
On completion of 12 months' service
800.50
100.00
900.50
On completion of 24 months' service and thereafter
833.50
100.00
933.50
5.
Video Attendant
On commencement
689.00
100.00
789.00
On completion of 3 months' service
765.30
100.00
865.30
On completion of 12 months' service
800.50
100.00
900.50
On completion of 24 months' service and thereafter
833.50
100.00
933.50
6.
Count Team
On commencement
689.00
100.00
789.00
On completion of 3 months' service
765.30
100.00
865.30
On completion of 12 months' service
800.50
100.00
900.50
On completion of 24 months' service and thereafter
833.50
100.00
933.50
7.
Change Booth Cashier
On commencement
689.00
100.00
789.00
On completion of 3 months' service
765.30
100.00
865.30
On completion of 12 months' service
800.50
100.00
900.50
On completion of 24 months' service and thereafter
833.50
100.00
933.50
8.
Main Cage Cashier
First 12 months' service
943.80
104.00
1047.80
On completion of 12 months' service
962.30
104.00
1066.30
On completion of 18 months' service
981.30
104.00
1085.30
On completion of 24 months' service and thereafter
1020.30
100.00
1120.30
9.
Camera Surveillance Operator
First 12 months' service
943.80
104.00
1047.80
On completion of 12 months' service
962.30
104.00
1066.30
On completion of 18 months' service
981.30
104.00
1085.30
On completion of 24 months' service and thereafter
1020.30
100.00
1120.30
10.
Security Officer
First 3 months' service
767.10
100.00
867.10
On completion of 3 months' service
807.50
100.00
907.50
On completion of 12 months' service
850.10
100.00
950.10
On completion of 24 months' service and thereafter
918.40
104.00
1022.40
Provided that an employee appointed as Senior Security Officer shall, in addition to the appropriate
Security Officer's rate receive an additional payment of $45.10 per fortnight which shall be paid for all
purposes of the Award.
Notwithstanding the provisions contained in Section E of this subclause, employees engaged on a casual
contract of service in accordance with the provisions of Clause 14.—Casual Employees of this Award in
the classifications of Croupier/Dealer, Keno Operator/Runner, Video Attendant, Count Team, Change
Booth Cashier and Security Officer shall perform at least 494 hours of work prior to moving from his/her
commencement of employment wage rate to his/her next wage increment. Provided that where 494 hours
has not been worked at the completion of six months' service, the employee shall be entitled at that time to
the next wage increment. Provided further that where 494 hours has been worked prior to the completion
of three months' service, the employee shall not be entitled to the next wage increment until the completion
of three months' service.
Classifications
(a)
"Bar Attendant—Grade 1" shall be an employee over the age of 18 years who serves liquor for sale from
behind a bar counter, and shall include an employee employed in the sale of liquor from a bottle
department.
(b)
"Bar Attendant—Grade 2" shall be an employee over the age of 18 years who in addition to performing the
normal duties of a "Bar Attendant- Grade 1", as defined in (a) hereof, shall be required by the Company to
have a knowledge of the preparation and/or mixing of drinks and where necessary carry out such duties.
(c)
"Qualified Butcher" shall be a butcher who has completed a trade test at a recognised school or college
acceptable to the Company.
1.

(2)
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(d)
(e)
(f)
(g)
(h)
(i)

(j)
(k)
(l)
(m)
(n)
(o)
(p)
(q)
(r)
(s)
(t)
(u)
(v)
(w)
(x)
(y)
(z)
(aa)
(ab)
(ac)

(ad)
(ae)
(af)

(ag)
(ah)
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"Cafeteria Attendant—Grade 1" shall be an employee serving, and/or receiving money from employees for
snacks or meals.
"Cafeteria Attendant—Grade 2" shall be an employee who in addition to the duties of a Cafeteria
Attendant Grade 1, assists in the preparation of snacks and meals served to employees.
"Cellarman" shall be an employee employed in charge of, or responsible for the contents of a cellar or
liquor store.
"Cleaner" shall be an employee who does general cleaning duties in or about the Resort complex.
"Chef" shall be an employee appointed as such and shall be an employee who is a "Qualified Cook" (as
defined in (i) hereof).
"Qualified Cook" shall be an employee who has completed and can produce appropriate documentary
evidence to the Company to the effect that he or she has successfully completed an apprenticeship in
cooking at an approved or recognised school or college, or who can provide documentary evidence of
having served at least six years in Her Majesty's Armed Forces in the classification of Cook.
"Breakfast Cook" shall be an employee (other than a Chef, Qualified Cook or Cook Employed Alone) who
is responsible for the preparation of breakfasts.
"Other Cook" shall be an employee who assists in the cooking and preparing of meals.
"Cook Employed Alone" shall be an employee who is employed when no other cook is employed during
their shift.
"Gardener" shall be an employee required to carry out duties incidental to the maintenance of gardens and
the surrounds at the Resort and who may be required to carry out other duties but shall not include
greenkeeping staff or other persons who have completed a trade or recognised course in horticulture.
"Qualified Gardener" shall be a gardener who has completed a suitable course in horticulture at a
recognised school or college acceptable to the Company.
"General Hand" shall be an employee engaged to perform general duties in and around the Resort but not
including cooking, waiting, dispensing of liquor or other specialised functions.
"Housekeeper" shall be an employee who is required by the Company to be in charge of Room Attendants
and/or other employees.
"Snack Bar Attendant" shall be an employee serving and/or receiving money from the public for snacks or
meals.
"Head Waiter, Head Waitress, Head Steward or Head Stewardess" shall be an employee required by the
Company to be in charge of other Waiters, Waitresses, Stewards or Stewardesses.
"Head Bar Attendant" shall be a Grade 2 Bar Attendant required by the Company to be in charge of other
Bar Attendants.
"Laundry Attendant—Grade 1" shall be an employee required to launder, wash, clean, dry-clean and
maintain Company uniforms and other items.
"Laundry Attendant—Grade 2" shall be an employee required to operate specialised equipment in the
process of maintaining and dry-cleaning Company uniforms and other items.
"Room Attendant" shall be an employee required to clean and service Resort residential accommodation.
"Wardrobe Attendant" shall be an employee who receives, distributes and maintains employee clothing,
uniforms and equipment.
"Waiter or Waitress" shall be an employee who attends to the needs of guests at a table and/or performs
room service duties.
"Guest Services Attendant" shall be a person who attends to the needs of patrons including providing
information and conducting tours.
"Storeperson" shall mean a person employed in charge of and/or responsible for the contents of a store not
being a place where alcoholic beverages or liquors are kept.
"Bar Useful" shall be an employee required to perform duties associated with bar and waiting work. Such
duties include the wiping of tables or bar tops, collection of glasses or plates and the cleaning of bar mats
or other general duties of a similar nature.
"Change Booth Cashier" shall be an employee responsible for the use of and accounting for change and/or
being responsible for machine payouts.
"Main Cage Cashier" shall be an employee responsible for the receiving, disbursing, reconciling and
controlling receipt and issue of gaming chips to gaming tables from the Casino Cage and for exchanging
chips for currency from players reconciling and controlling their own float and for recording all
transactions therein.
"Count Team" shall be employees responsible for the conduct of a full count of monies received via
gaming table drop boxes and the recording of these monies.
"Croupier/Dealer" shall be an employee required to deal one or more particular game to a required
standard.
"Inspector" shall be an employee who is responsible for supervising a particular game or number of games
so as to ensure that correct procedures and standards are observed by croupier/dealers. Provided that the
number of games supervised shall be at the absolute discretion of the Company having full regard to the
requirements of the Casino Control Act 1984 as amended and regulations thereto. Such employee shall
also be responsible for attempting to settle minor disputes and to guide or liaise with croupier/dealers in the
performance of their duties.
"Keno Operator" shall be an employee responsible for receiving keno tickets and fees from keno patrons
and keno runners, and to conduct keno games.
"Keno Runner" shall be an employee responsible for collecting keno tickets and fees from patrons in
various parts of the complex and deliver to the keno game.
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(ai)

"Security Officer" shall be an employee engaged to enforce dress, behaviour and entry requirements at the
Resort, and to carry out routine security functions throughout the Resort.
(aj)
"Senior Security Officer" shall be an employee who is appointed as such and is responsible for the
enforcement of such security measures throughout the Resort as may be directed from time to time.
(ak)
"Video Attendant" shall be an employee responsible for explaining the workings of video machines to
patrons and to assist with change for customers at machines.
(al)
"Camera Surveillance Operator" shall be an employee who monitors the operations of the gaming tables by
remote observation including the use of electronic equipment.
(am)
"Valet/Carparking Attendant" shall be an employee engaged in and around the Resort in the direction
and/or parking of vehicles.
6.—MINIMUM WAGE—ADULT MALES AND FEMALES
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult Award
Wage unless otherwise provided in this clause.
(i)
The Minimum Adult Award Wage for full time
adult employees is $413.40 per week payable from the
st
beginning of the first pay period on or after 1 August 2001.
(ii)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions.
(iii)
Unless otherwise provided in this subclause adults employed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award Wage according to the hours worked.
(iv)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provision to the Minimum Adult Award Wage of $413.40 per week.
(v)
(aa)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
traineeships, or Jobskills traineeships or to other categories of employees who by prescription are
paid less than the minimum award rate.
(bb)
Liberty to apply is reserved in relation to employees excluded under (aa) above and any special
categories of employees not included here or otherwise in relation to the application of the
Minimum Adult Award Wage.
(vi)
Subject to this subclause the Minimum Adult Award Wage shall —
(aa)
apply to all work in ordinary hours.
(bb)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during
sick leave, long service leave and annual leave and for all other purposes of this award.
(vii)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult
apprentice in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate requires
specific mention as at 13th November 1997.)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

BURSWOOD RESORT CASINO (THEATRICAL EMPLOYEES)
AWARD
NO. A 10 OF 1991
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
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by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
6.—RATES OF PAY
The minimum fortnightly rate of pay to be paid to an employee shall be as set out hereunder for the relevant classification.
(A) Classification
Rates Per Fortnight
Base Rate
Safety Net
Award Rate
Adjustment
(1) STAGE MANAGEMENT
DEPARTMENT:
(a) Stage Manager
863.10
116.00
979.10
(b) Assistant State Manager
703.60
116.00
819.60
(2) MECHANICAL DEPARTMENT:
(a) WORKSHOP
(i) Carpenter
743.30
116.00
859.30
(ii) Carpenter’s Assistant
654.00
116.00
770.00
(b) STAGE
(i) Head Mechanist
841.30
116.00
957.30
(ii) Mechanist/Head Flyman
743.30
116.00
859.30
(iii) Stage Hand/Flyman
654.00
116.00
770.00
(3) ELECTRICAL/LIGHTING
DEPARTMENT:
(a) Head Electrician
841.30
116.00
957.30
(b) Electrician/Mains Switchboard
743.30
116.00
859.30
Operator
(c) Electrical Hand
654.00
116.00
770.00
(4)AUDIO VISUAL DEPARTMENT:
(a) Head Audio Technician
841.30
116.00
957.30
(b) Audio Operator
743.30
116.00
859.30
(c) Audio Hand
654.00
116.00
770.00
(5) WARDROBE DEPARTMENT:
Wardrobe/Hand/Dresser/Valet
654.00
116.00
770.00
(6) PROPERTY DEPARTMENT
Property Hand
654.00
116.00
770.00
(7) FRONT OF HOUSE
(a) Head Booking Clerk
768.80
116.00
884.80
(b) Booking Clerk
743.30
116.00
859.30
(c) Ticket Seller
651.10
116.00
767.10
(d) Programme Sellers
622.40
116.00
738.40
(e) Ushers/Ticket Takers/Cloakroom
637.60
116.00
753.60
Attendant
(8)SERVICES:
(a) Receptionsit/Telephonist
637.60
116.00
753.60
(b)Utility Person
639.40
116.00
755.40
(9) SKILLED THEATRE LABOUR NOT
841.30
116.00
957.30
CLASSFIED ELSEWHERE:
(10) UNSKILLED THEATRE LABUR
626.50
116.00
742.50
NOT CLASSIFIED ELSEWHERE
(b)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

CAN MANUFACTURING (PRODUCTION AND MAINTENANCE—AMALGAMATED INDUSTRIES PTY. LTD.)
AWARD 1985
NO. A 4 OF 1985
1B.—MINIMUM ADULT AWARD WAGE
(1)
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
(2)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
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(5)
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(7)

(8)

(1)
(2)

(3)

(4)
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The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
6.—RATES OF PAY
The ordinary weekly rate of wage shall be as set out hereunder and shall be inclusive of all special rates and
allowances as specified in Clause 18.—Special Rates and Provisions in Part 1—General of the Metal Trades
(General) Award No. 13 of 1965 as amended and be paid as an "all purpose" rate.
(a)
Classification
Arbitrated
Safety Net
Rate Per
Total Per
Hourly
Adjustment
Week
Week
Rate
$
$
$
$
Toolmaker
466.60
88.00
554.60
14.5947
Base Tradesperson (as defined)
447.50
90.00
537.50
14.1447
Intermediate Can Making Tradesperson
466.50
88.00
554.50
14.5921
(as defined)
Special Class Can Making
473.20
88.00
561.20
14.7684
Tradesperson (as defined)
Electrical Installer
447.50
90.00
537.50
14.1447
Electrical Fitter
447.50
90.00
537.50
14.1447
Electrician Special Class
473.20
88.00
561.20
14.7684
Electrical Tradesperson’s Assistant
367.80
88.00
455.80
11.9947
Operator Grade 1 (as defined)
420.00
90.00
510.00
13.4211
Operator Grade 2 (as defined)
400.30
88.00
488.30
12.8500
Operator Grade 3 (as defined)
370.60
88.00
458.60
12.0684
(b)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under
the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received
by employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is
contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Apprentices
(a)
The wage per week shall be expressed as a percentage of the Tradesman's rate and shall be those
percentages contained in Part 1 General of the Metal Trades (General) Award No. 13 of 1965 as amended.
(b)
The Tradesman's rate for the purpose of subclause (a) hereof shall be the weekly rate prescribed for
Tradesmen as set out in classification (b) of subclause (2) of this clause.
(c)
The apprentices weekly rates shall be rounded off to the nearest ten cents.
Tool Allowance
(a)
Where the employer does not provide a tradesperson or an apprentice with the tools ordinarily required by
that tradesperson or apprentice in the performance of work as a tradesperson or as an apprentice, the
employer shall pay a tool allowance of—
(i)
$10.73 per week to such tradesperson; or
(ii)
in the case of an apprentice a percentage of $10.73, being the wage percentage which is
appropriate to the year of apprenticeship pursuant to subclause (3) hereof,
for the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily required in
the performance of work as a tradesperson or as an apprentice.
(b)
Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of,
the ordinary weekly wage prescribed in this clause.
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(c)

(5)

(6)

(7)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

An employer shall provide for the use of tradesmen or apprentices all necessary power tools, special
purpose tools and precision measuring instruments.
(d)
A tradesman or apprentice shall replace or pay for any tools supplied by his employer if lost through his
negligence.
Electrician's Licence Allowance:
An electrical tradesperson who holds, and in the course of employment may be required to use, a current "A" Grade
or "B" Grade licence issued pursuant to the relevant regulation in force on the 28th day of February 1978 under the
Electricity Act 1945, shall be paid an allowance of $15.39 per week.
Laundry Allowance:
Employees shall receive a laundry allowance of $9.09 per week as reimbursement of their personal outlay for
maintenance and cleaning of work clothing issued by Westcan.
Structural Efficiency:
(a)
Arising out of the decision on 8 September 1989 in the State Wage Case and in consideration of the wage
increases resulting from the first structural efficiency adjustment in Application No. 1657 of 1989 (R),
employees are to perform a wider range of duties including work which is incidental or peripheral to their
main tasks or functions.
(b)
The parties to this award are committed to co-operating positively to increase the efficiency, productivity
and international competitiveness of Westcan and the metal and engineering industry and to enhance career
opportunities and job security of employees in the industry in general.
(c)
A consultative committee shall be established and will operate in accordance with the requirements of
Clause 7.—Consultation of this award. Measures raised by the employer, employees or union or unions for
consideration, consistent with the objectives of paragraph (a) hereof, shall be processed through that
consultative mechanism and procedures.
(d)
Measures raised for consideration consistent with paragraph (c) hereof shall be related to implementation of
the new classification structure, the facilitative provisions contained in this award and, subject to Clause
8.—Training of this award, matters concerning training and, subject to paragraph (e) hereof, any other
measures consistent with the objectives of paragraph (b) of this subclause.
(e)
Without limiting the rights of either the employer or a union to arbitration, any other measure designed to
increase flexibility at the plant or enterprise and sought by any party shall be notified to the Commission
and by agreement of the parties involved shall be subject to the following requirements—
(i)
the changes sought shall not affect provisions reflecting national standards recognised by the
Western Australian Industrial Relations Commission;
(ii)
the majority of employees affected by the change at the plant or enterprise must genuinely agree
to the change;
(iii)
no employee shall lose income as a result of the change;
(iv)
the union must be a party to the agreement;
(v)
the union shall not unreasonably oppose any agreement; and
(vi)
any agreement shall be subject to the approval by the Western Australian Industrial Relations
Commission and, if approved, shall operate as a schedule to this award and take precedence over
any provision of this award to the extent of any inconsistency.
(f)
Any disputes arising in relation to the implementation of paragraphs (c) and (d) hereof shall be subject to
the provisions of Clause 9.—Definitions of this award.

CARGILL AUSTRALIA LIMITED – SALT PRODUCTION AND PROCESSING AWARD 1988
NO. A 34 OF 1988
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
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(8)

Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

(1)

(a)
(b)
(c)

(2)

(a)

23.—WAGES
The parties of this award are committed to co-operating positively to increase the efficiency, productivity
and international competitiveness of the industry and to enhance the career opportunities and job security
of employees in the industry.
The employer may raise with unions and employees any award matter concerning increasing flexibility or
efficiency.
Without limiting the rights of either an employer or a union to arbitration, any measure designed to
increase flexibility at the plant or enterprise and sought by any party shall be notified to the Commission
and by agreement of the parties shall be implemented subject to the following requirements—
(i)
The changes sought shall affect provisions reflection national standards.
(ii)
The majority of employees affected by the change at the plant or enterprise must genuinely agree
to the change.
(iii)
No employee shall lose income as a result of the change.
(iv)
The relevant union or unions must be party to the agreement.
(v)
The relevant union or unions shall not unreasonably oppose any agreement.
(vi)
Any agreement shall be subject to approval by the Western Australian Industrial Relations
Commission and if approved shall operate as a schedule to this award and take precedence over
any inconsistency.
The weekly rates of pay under the provisions of this award shall be:

Level 1
Level 2
Level 3
Level 4
Level 5
Level 6
Level 7
Level 8
(b)

Base Trade
%

Rate Per Week
$

90
92.5
95
97.5
100
105
110
115

436.10
448.20
460.30
472.40
484.50
508.70
533.00
557.20

Safety Net
Adjustment
$
58.00
60.00
60.00
60.00
60.00
58.00
58.00
60.00

Total Wage
$
494.10
508.20
520.30
532.40
544.50
566.70
591.00
617.20

The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

(3)

Leading Hand:
In addition to the wage prescribed in subclause (2) of this clause a leading hand shall be paid—
$
(a)
if placed in charge of not
less than 3 and no more
than 10 other employees
16.60
(b)
if placed in charge of
more than 10 and no more
than 20 other employees
25.40

(4)

A temporary employee shall be paid 5% of the ordinary rate in addition to the wage he/she is otherwise entitled to
for the calling in which he/she is employed.

(5)

(a)
(b)

(6)

All tradespersons shall be required to provide themselves with an adequate kit of tools. This kit of tools
shall be as agreed upon between the Unions and the employer.
A tool allowance of $11.10 flat per week shall be paid to compensate tradespersons for wear, tear, loss and
damage of their kit of tools. Should tools be lost or damaged through no fault of the tradesperson
concerned, the circumstances shall be reviewed and if the claim is justified, tools shall be replaced at the
employer's expense.

A tradesperson with one year's job experience with the Company shall be paid an allowance of $6.80 flat per week,
which shall be increased to $12.60 flat per week after 2 years' job experience with the Company.

1800
(7)
(8)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

81 W.A.I.G.

The allowances prescribed in subclauses (5) and (6) of this clause are to be paid for five days worked in any week
and shall be pro rated downwards if less than five days are worked.
On each occasion when the Western Australian Industrial Relations Commission makes a General Order with regard
to the indexation of wages, the wages and allowances prescribed in this clause shall be increased in accordance with
the indexation formula on which the General Order is based.

CASE AND BOXMAKERS' AWARD, 1952
NO. 48 OF 1951
6.—WAGES
(1)
The minimum rates of wages payable to employees employed in classifications contained in subclause (2) of this
clause shall be as follows:
Broadbanded Groups
Base Rate
Arbitrated Safety Net
Total Minimum Weekly
Adjustment
Rate (38 Hours)
$
$
$
1
325.40
58.00
383.40
2
342.00
58.00
400.00
3
364.60
58.00
422.60
4
385.50
58.00
443.50
5
417.20
58.00
475.20
6
438.10
58.00
496.10
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(2)
CLASSIFICATION:
GROUP
1.
Sawyer planking out and flitching to size
5
2.
Stub edger and/or No. 1 Bench
5
3.
Other breaking down bench sawyers
4
4.
Band re-sawyer
(i)
Large—using blade over 7.62cm
4
(ii)
Small—using small blade not over 7.62cm
3
5.
Tailer-out on breaking down benches
3
6.
Tailer-out other benches
2
7.
Case bench sawyer and/or docker
2
8.
Wood and case machinist
2
9.
Case & Box makers for repairers (Manual)
3
10.
(i)
Saw Doctor
5
(ii)
Saw Doctor Special Skills
6
11.
Saw Sharpener
4
12.
Hoop iron and/or wiring bench band
3
13.
Pallet maker
3
14.
Cable drum and/or reel maker assembler and/or finisher
3
15.
Woodmachining Section—
(a)
Two, three, or four sider planer, who is required
to set up the machine and then only from such
time as he/she is required so to act
5
(b)
who is not required to set up the machine but
is required to operate, and then only from such
time as he/she is required so to act
3
(c)
Buzzer—when required to do other than planing
one face and squaring edge, and is required
to set up the machine and then only from such
time as he/she is required so to act
5
(d)
who is required to set up the machine but is
not required to do other than planing one face and
edge, and then only from such time as he/she is
required so to act
3
(e)
who is not required to set up the machine and
is only required to buzz one face and one edge,
and then only from such time as he/she is required
so to act
3
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CLASSIFICATION:
GROUP
(f)
Thicknesser who is required to set up the machine
and do other than just planing timber all round,
and then only from such time as he/she is required
so to act
5
(g)
Thicknesser who is required to set up the machine
but is only required to plane timber all round
and then only from such time as he/she is required
so to act
3
(h)
Thicknesser who is not required to set up the
machine and only plane timber all round, and then
only from such time as he/she is required so to act
3
(i)
(i)
Shaper
5
(ii)
who is not required to set up the machine
and is only required to operate the machine
with automatic feed
3
(j)
(i)
Double End Tenoner who is required to set
up the machine and then only from such time
as he/she is required so to act
5
(ii)
who is not required to set up the machine
but is required to operate the machine and
then only from such time as he/she is
required so to act
3
(k)
(i)
Multiple boring machine who is required to
set up the machine and then only from such
time as he/she is required so to act
3
(ii)
who is not required to set up the machine
but is required to operate the machine and
then only from such time as he/she is
required so to act
3
16.
(a)
Watchperson
2
(b)
Gatekeeper, who is required to do administrative
duties
4
17.
Stacker for seasoning by means of stripping or other
recognised method
2
18.
Mill or yard hand (as defined)
1
19.
Other unclassified adults
1
20.
Case and Box maker for repairer (manual) who is
responsible for making up client's orders, also who
is responsible for receiving client's goods, and then
only from such time as he/she is required so to act
3
21.
(a)
Tallyperson who is responsible for making up of
clients' orders for delivery
4
(b)
Tallyperson other than (a)
3
22.
Person who is responsible for setting up and operating the
crate washing machine
3
23.
Tailer out to crate washing machine.
2
24.
Pendant crane operator whose duties also require to tally
3
25.
Pendant crane operator
3
Junior Employees:
An employee who is less than 19 years of age and who is not an apprentice shall receive a percentage of the total
minimum award rate prescribed for Group 1 in subclause (1) of this clause.
Under 17 years of age
45%
17 years of age
55%
18 years of age
70%
Apprentices:
An apprentice will receive a percentage of the total minimum award rate prescribed for Group 5A in subclause (1) of
this clause.
Four year term
First year
50%
Second year
60%
Third year
75%
Fourth year
90%

6A.—MINIMUM WAGE—ADULT MALES AND FEMALES
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult Award
Wage unless otherwise provided in this clause.
(i)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the
beginning of the first pay period on or after 1 August 2001.
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The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case Decisions.
Unless otherwise provided in this subclause adults employed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provision to the Minimum Adult Award Wage of $413.40 per week.
(aa)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
traineeships, or Jobskills traineeships or to other categories of employees who by prescription are
paid less than the minimum award rate.
(bb)
Liberty to apply is reserved in relation to employees excluded under (aa) above and any special
categories of employees not included here or otherwise in relation to the application of the
Minimum Adult Award Wage.
Subject to this subclause the Minimum Adult Award Wage shall —
(aa)
apply to all work in ordinary hours.
(bb)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during
sick leave, long service leave and annual leave and for all other purposes of this award.
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult
apprentice in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate
requires specific mention as at 13th November 1997.)

CATERING EMPLOYEES AND TEA ATTENDANTS
(GOVERNMENT) AWARD 1982
NO. A 34 OF 1981
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

22.—WAGES
It is a term of this Award that the Union undertakes for the duration of the Principles determined by the Commission in Court
Session in Matter No. 1940 of 1989 not to pursue any extra claim, award or overaward except where consistent with the State
Wage Principles.
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The following shall be the minimum rates of wage payable to employees covered by this award:—
(1)
(a)
Classifications:
Base Rate
Arbitrated
Total Award
(per week)
Safety Net
Rate
Adjustments
(per week)
(per week)
$
$
$
(1)
Chef
351.20
88.00
439.20
(2)
Qualified Cook
325.40
88.00
413.40
(3)
Cook Employed Alone
307.90
88.00
395.90
(4)
Other Cooks
304.60
88.00
392.60
(5)
Bar Attendant
307.40
88.00
395.40
(6)
Waiter/Waitress
300.20
88.00
388.20
(7)
Steward/Stewardess
300.20
88.00
388.20
(8)
Cashier
307.40
88.00
395.40
(9)
Counterhand
300.20
88.00
388.20
(10)
Tea Attendant
297.20
88.00
385.20
(11)
Kitchenhand
297.20
88.00
385.20
(12)
General Hand
297.20
88.00
385.20
(b)
Arbitrated Safety Net Adjustments
(i)
The rates of pay in this award include arbitrated safety net adjustments available since December
1993, under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate
of pay received by employees since 1 November 1991 above the rate prescribed in the Award,
except where such absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those
resulting from enterprise agreements, are not to be used to offset arbitrated safety net
adjustments.
(2)
In addition to the above wage rates service pay will be paid for each year of service at the following rates per week:
$
Year 1 .....................................................
60.80
Year 2 .....................................................
66.40
Year 3 and thereafter .............................
71.30
(3)
Leading Hands—
An employee (other than a Chef) who is appointed and placed in charge of other employees by the employer shall be
paid the following rates in addition to his or her normal wage per week:—
$
(a)
If placed in charge of less than six employees
10.20
(b)
If placed in charge of six to ten employees
13.60
(c)
If placed in charge of 11 to 20 employees
15.70
(d)
If placed in charge of more than 20 employees
26.20

(1)
(2)
(3)
(4)
(5)
(6)

CEMENT AND LIME EMPLOYEES’
(SWAN PORTLAND CEMENT LIMITED) AWARD
NO. A 26 OF 1988 (R)
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
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Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

9.—WAGES
Subject to Clause 23.—Payment of Wages, the minimum rates of wage payable under this award shall be as follows:
CLASSIFICATION
RATE PER
A.S.N.A.
TOTAL WAGE
WEEK
PER WEEK
$
$
$
(1)
Adult Employees (per week):
Clinker Kiln Burner/Lime Burner (1 or more kilns)
363.80
50.00
413.80
XRF Tester
363.80
50.00
413.80
Grade 1
332.80
50.00
382.80
Cement and Raw Miller
Machine Bag Filler
Relief Burner/Kiln Greaser
Slurry, Cement and Physical Tester
Utility Person
Hydrator Miller
Grade II
323.70
50.00
373.70
Crusher Operator
Loader
Process Attendant
Grade III
305.50
50.00
355.50
Road Sweeper Operator
Amenities Attendant
General Hand
(2)

Casual employees shall be paid on an hourly basis at the rate of twenty per cent in addition to the rates prescribed
herein.

(3)

An employee appointed as a Leading Hand by the employer shall be paid the following amounts in addition to
his/her ordinary wages when placed in charge of:
(a)

Not less than three and not more than 10 other employees, $13.75 per week.

(b)

More than 10 and not more than 20 other employees, $20.90 per week.

(c)
More than 20 other employees, $26.55 per week.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
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CEMENT TILE MANUFACTURING AWARD
NO. 3 OF 1966
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
10.—WAGES
(a)
CLASSIFICATION:
Rate Per
Supplementary
Total
Week
Payment
Rate
$
$
$
ADULT EMPLOYEES:
Fork Lift Driver
357.80
94.80
452.60
Machine Operator
352.90
99.50
452.40
Hand Presser
352.90
93.50
446.80
Ridge Maker and Finisher and Stripper
352.90
93.50
446.80
Colour Operator
347.30
95.30
442.60
Stripper and Stacker Tiles
337.30
90.20
427.50
All Others
337.30
90.20
427.50
(b) The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under
the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received
by employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is
contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Percentage
JUNIOR EMPLOYEES:
of All Others
of All Others
16 years of age
60
17 years of age
70
18 years of age
80
19 years of age
90
20 years of age
100
LEADING HANDS:
In addition to the rates herein prescribed a Leading Hand appointed as such shall be paid per week:—
In charge of:
$
(a)
Not less than three and not more than ten other employees
17.25
(b)
More than ten and not more than twenty other employees
24.35
(c)
More than twenty other employees
31.55
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CEMENT WORKERS' AWARD. 1975
NO. 10 OF 1967
11.—WAGES
The minimum rates of wage payable under this award shall be as follows:—
Classification:
Column A
Column B
ASNA
TOTAL
06/10/88
06/04/89
$
$
Kiln Burner (1 or more kilns)
250.90
260.90
50.00
310.90
X.R.F. Tester
250.90
260.90
50.00
310.90
Cement and Raw Miller
241.10
251.10
50.00
301.10
Lime Burner (1 or more kilns)
241.10
251.10
50.00
301.10
Machine Bag Filler
241.10
251.10
50.00
301.10
Physical Tester
241.10
251.10
50.00
301.10
Reclaimer Operator—Woodman Point
241.10
251.10
50.00
301.10
Relief Burner/Kiln Greaser
241.10
251.10
50.00
301.10
Utility Man
241.10
251.10
50.00
301.10
Cement and Slurry Tester
233.90
243.90
50.00
392.90
Coal Miller
233.90
243.90
50.00
293.90
Crusher Operator (Swan Portland Cement only)
233.90
243.90
50.00
293.90
Hydrator and/or Hydrator Miller
233.90
243.90
50.00
293.90
Loader
233.90
243.90
50.00
293.90
Process Attendant
233.90
243.90
50.00
293.90
Pumphouse Attendant Woodman Point
233.90
243.90
50.00
293.90
Plant Attendant, (covers Kiln Greaser, Crusher Attendant,
223.20
233.30
50.00
283.30
Cooler Attendant, Pumphouse Attendant—Slurry etc.)
Road Sweeper Operator
223.20
233.30
50.00
283.30
Amenities Attendant
218.90
228.90
50.00
283.90
General Hand
218.90
228.90
50.00
283.90
Casual workers shall be paid on an hourly basis at the rate of twenty per cent in addition to the rates prescribed herein.
Any worker appointed as a Leading Hand by the employer shall be paid the following amounts in addition to his ordinary
wages when placed in charge of:—
$ Per Week
(a)
Not less than three and not more than ten other workers
12.60
(b)
More than ten and not more than 20 other workers
19.80
(c)
More than 20 other workers
25.10
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
11A.—MINIMUM WAGE
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult Award
Wage unless otherwise provided in this clause.
(i)
The Minimum Adult Award Wage for full time adult employees is $413.40per week payable from the
beginning of the first pay period on or after 1 August 2001.
(ii)
The Minimum Adult Award Wage of $413.40per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions to August 2001
(iii)
Unless otherwise provided in this subclause adults employed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award Wage according to the hours worked.
(iv)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provision to the Minimum Adult Award Wage of $413.40 per week.
(v)
(aa)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
traineeships, or Jobskills traineeships or to other categories of employees who by prescription are
paid less than the minimum award rate.
(bb)
Liberty to apply is reserved in relation to employees excluded under (aa) above and any special
categories of employees not included here or otherwise in relation to the application of the
Minimum Adult Award Wage.
(vi)
Subject to this subclause the Minimum Adult Award Wage shall —
(aa)
apply to all work in ordinary hours.
(bb)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during
sick leave, long service leave and annual leave and for all other purposes of this award.
(vii)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult
apprentice in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate requires
specific mention as at 13th November 1997.)
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27.—WAGES COCKBURN CEMENT
Notwithstanding the provision of the Cement Workers Award No. 10 of 1967, employees of Cockburn Cement
Limited in the classification contained in subclause (2) of this clause shall be paid the rates contained in this
clause in lieu of the rates contained in subclause (1) of Clause 11.—Wages of the Award.
$
ASNA
TOTAL
Burner ...........................................................
287.40
50.00
337.40
X.R.F. Tester ................................................
287.30
50.00
337.30
Physical Tester..............................................
275.80
50.00
325.80
Relief Burner ................................................
275.80
50.00
325.80
Operator Fremantle Depot ............................
275.80
50.00
325.80
Cement Tester...............................................
275.80
50.00
325.80
Miller (Cement Raw and Coal) ....................
270.30
50.00
320.30
Machine Bag Filler .......................................
270.30
50.00
320.30
Reclaimer Operator—Woodman Point .........
270.30
50.00
320.30
Utility Man (Relief Miller). .........................
270.30
50.00
320.30
Crusher Operator ..........................................
262.10
50.00
312.10
Loader...........................................................
262.10
50.00
312.10
......................................................................
262.10
50.00
312.10
Pumphouse Attendant ...................................
262.10
50.00
312.10
Kiln Attendant ..............................................
254.30
50.00
304.30
Plant Attendant .............................................
253.40
50.00
303.40
Road Sweeper Operator ................................
253.40
50.00
303.40
Amenities Attendant .....................................
245.10
50.00
295.10
General Hand ................................................
245.10
50.00
283.10

In addition to those rates prescribed in subclause (2) of this clause Millers shall be paid $7.05 per week for
operating two control rooms and additional responsibilities.
(4)
In addition to those rates prescribed in subclause (2) of this clause the Reclaimer Operator—Woodman Point shall
be paid $3.50 per week for Security Duties and additional responsibilities.
(5)
In addition to the rates prescribed in subclause (2) of this clause X.R.F. Testers and Physical Testers who have
been so employed for a period of at least three years shall be paid at the rate of $11.70 per week.
(6)
In addition to the rates prescribed in subclause (2) of this clause, Kiln Burners shall be paid 95 cents per shift
whilst engaged on burning.
(7)
Operative Date:
From the first pay period commencing on or after the 10th March, 1987.
(8)
No Extra Claims
The Union agrees that it is a term of this award that changes in wages and conditions of employment are in full
settlement of the union's claims and no further claims will be made by the union either—
(i)
to vary the terms of the award during the 12 months beginning on and from 19th February, 1982, or
(ii)
against Cockburn Cement Limited for increases in over-award payments or changes in any of the
conditions of employment dealt with in this award.
Provided that, where prior to the date of operation of this term, an employer has agreed that a specific alteration to
wage rates and/or conditions of employment will be made during the 12 months period of the term, such
commitment shall stand.
Provided further that, where no specific commitment has been made to alter wage rates and/or conditions of
employment but it was expected that a review of such matters would take place during the 12 months period of
the term in the normal course of events or because an existing agreement expires, the union agrees that "no extra
claims" will be made against the employer. Having regard to the spirit and intent of the agreement, the parties
recognise that during the currency of the term a special, anomalous or extraordinary problem may be found to
exist within a particular establishment.
The procedure for settling such a problem is as follows:
(i)
Consultation shall take place within the particular establishment concerned.
(ii)
If it is unable to be resolved at establishment level, the matter shall be referred to the Secretary of the
Union concerned or his deputy, at which level a conference of the parties shall be convened without
delay.
(iii)
In the absence of agreement either party may refer the matter to the Western Australian Industrial
Commission.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
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CEREAL PROCESSING,
EXTRACTING AND MANUFACTURING AWARD
NO. 26 OF 1970
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

30.—WAGES
PROVENDER MILLING SECTION:
(1)
Shift Miller in charge of shift (a)
Not exceeding 2 tonnes of provender per hour
(b)
Exceeding 2 tonnes but not exceeding 6 tonnes
provender per hour
Exceeding 6 tonnes but not exceeding 12 tonnes
(c)
provender per hour
(d)
Exceeding 12 tonnes but not exceeding 18 tonnes
provender per hour
(e)
Exceeding 18 tonnes but not exceeding 28 tonnes
provender per hour
Exceeding 28 tonnes but not exceeding 40 tonnes
(f)
provender per hour
(g)
Exceeding 40 tonnes but not exceeding 60 tonnes
provender per hour
Mill OperativeGrade 3
Grade 2
Grade 1
Premix Blender
Binsman
Packerman/Packer/Stacker
Storeman/Storehand/Siloman
Fork Lift truck driver and/or tractor driver
Millwright
Head Millwright
STARCH AND GLUTEN SECTION
Foreman Miller
Shift Miller
Top Floor Man
Corrugator
Batter Mixer
Process Attendant
Fork Lift truck driver and/or
tractor driver
General Hand
Millwright
Head Millwright

of

$
371.65
378.30

ASNA
50.00
50.00

TOTAL
421.65
428.30

of

385.30

50.00

435.30

of

392.05

50.00

442.05

of

400.25

50.00

450.25

of

408.45

50.00

458.45

of

417.00

50.00

467.00

341.75
352.80
364.80
359.70
347.70
336.50
328.40
345.00
388.50
406.50

50.00
50.00
50.00
50.00
50.00
50.00
50.00
50.00
50.00
50.00

391.75
402.80
414.80
409.70
397.70
386.50
378.40
395.00
438.50
456.50

390.30
377.70
352.00
357.10
338.35
336.70
345.00

50.00
50.00
50.00
50.00
50.00
50.00
50.00

440.30
427.70
402.00
407.10
388.35
386.70
395.00

328.40
388.50
406.50

50.00
50.00
50.00

378.40
438.50
456.50
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ANSA

TOTAL

OIL REFINING SECTION:
406.90
Plant Operator
356.90
50.00
378.40
General Hand
328.40
50.00
438.50
Millwright
388.50
50.00
456.50
Head Millwright
406.50
50.00
YEAST SECTION:
406.90
Plant Operator
356.90
50.00
378.40
General Hand
328.40
50.00
438.50
Millwright
388.50
50.00
456.50
Head Millwright
406.50
50.00
(2)
Foreman Miller shall be paid not less than $22.80 per week above the relevant rate prescribed in classification (1)
hereof.
(3)
Junior Employees (per cent of the General Hands rate per week):
Under 17 years of age
50%
17 to 18 years of age
60%
18 to 19 years of age
70%
19 to 20 years of age
80%
20 to 21 years of age
90%
(4)
Leading Hands (per week extra)
$
(a)
Less than three other employees
7.05
(b)
Not less than three and not more than ten other employees
14.85
(c)
Not less than ten and not more than twenty other employees
22.05
(d)
More than twenty other employees
28.40
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

CHILD CARE (LADY GOWRIE CHILD CENTRE) AWARD
NO. A 3 OF 1984
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
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Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
23.—WAGES
The minimum weekly rate of wage payable to persons employed pursuant to this clause shall be:
$
A.S.N.A.
TOTAL
(Per Week)
$
WAGE
$
(1)

Child
Care
Support
Employee Grade One -

Cleaner

412.60

40.00

452.60

419.30

40.00

459.30

423.50
431.80
465.20

40.00
40.00
42.00

463.50
471.80
507.20

412.60
422.00
431.50
441.00
451.10
462.00

40.00
40.00
40.00
40.00
40.00
40.00

452.60
462.00
471.50
481.00
491.10
502.00

488.00
506.00
520.40
534.60
549.10

42.00
42.00
40.00
40.00
40.00

530.00
548.00
560.40
574.60
589.10

Step I
Step II
Step III

556.90
562.40
570.00

40.00
40.00
42.00

596.90
602.40
612.00

Step I
Step II
Step III

562.40
570.00
577.50

40.00
42.00
42.00

602.40
612.00
619.50

Child
Care
Support
Employee Grade One
Kitchen Hand
Child
Care
Support
Employee—Grade Two
Step I
Step II
Child
Care/Trades
Employee
Child Care Giver
Step I
Step II
Step III
Step IV
Step V
Step VI
Qualified Child Care
Giver
Step 1A
Step 1B
Step II
Step III
Step IV
(2)

Assistant
Grade One

Assistant
Grade Two

Co-ordinator

Co-ordinator

Assistant
Co-ordinator
Grade Three

(3)

(a)

(b)

(c)

(d)

Step I
570.00
42.00
612.00
Step II
577.50
42.00
619.50
Step III
591.50
42.00
633.50
Except as otherwise provided for in this subclause and subclause (3) of this clause, progression from step
to step for Child Care Support Employees Grade One and Two, Child Care Giver, Qualified Child Care
Giver, Assistant Co-ordinator Grades One, Two and Three, and Early Childhood Educator will be
contingent upon:
(i)
12 months' service at each step; and
(ii)
satisfactory performance at each step.
An employee employed as a Child Care Giver on completion of an introductory child care course shall
immediately progress by one additional step beyond that previously determined in accordance with
paragraph (a) of this subclause. Additional steps shall be determined in accordance with paragraph (a) of
this subclause.
An employee who has not attained the age of 20 years shall be paid a percentage of the rate applicable to
an adult employee performing the same work, taking into account the provisions for progression specified
in this clause and taking into account any relevant qualifications. The percentages of the adult rate shall
be:
% of adult rate
At or under 16 years of age
60
At 17 years of age
70
At 18 years of age
80
At 19 years of age
90
Thereafter the adult rate
An employee at Step IA Qualified Child Care Giver shall be a 2 year trained person as per Clause 26.—
Classification and Skill Descriptors of this award, with no previous experience in the industry. At the
completion of 12 months satisfactory performance that person shall be paid the Step II rate.

81 W.A.I.G.
(e)

(4)

(b)

(c)

(d)

(e)
(f)
(g)
(5)

(b)
(c)
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An employee in their first year of employment shall be paid at Step IB Qualified Child Care Giver in
accordance with Clause 23.—Wages of this award and shall be:
(i)
a person with a 2 year qualification as per Clause 26.—Classification and Skill Descriptors of
this award, and previous experience in the industry; or
(ii)
a 3 or 4 year qualification as per Clause 26.—Classification and Skill Descriptors of this award,
with no previous experience in the industry.
(f)
An employee in their first year of employment as a Qualified Child Care Giver shall be paid at Step II
Qualified Child Care Giver in accordance with Clause 23.—Wages of this award and shall be:
(i)
a person with a 3 or 4 year qualification; and
(ii)
previous experience in the industry.
(g)
A person who is appointed Assistant Co-ordinator Grades One, Two or Three will be appointed in
accordance with the definition outlined in Clause 26.—Classification Definitions and Skill Descriptors
subclause (5) of this award, provided that an employer may appoint an Assistant Co-ordinator, to a higher
grade according to their level of qualification.
(h)
Where an employee is appointed to act as the Co-ordinator of a Centre for more than four days, that person
shall be paid for the whole of that period as Co-ordinator according to their level of qualification.
Early Childhood Educators:
(a)
Salary Level
$ Per Annum
A.S.N.A.
Total Annual
Per Week
Step I
27105
2087.00
29192.00
559.60
Step II
28644
2087.00
30731.00
589.10
Step III
29974
2191.00
32165.00
616.60
Step IV
31200
2191.00
33391.00
640.10
Step V
32431
2191.00
34622.00
663.70
Step VI
33970
2191.00
36161.00
693.20
Step VII
35661
2191.00
37852.00
725.60
Step VIII
37043
2191.00
39234.00
752.10
Step IX
38170
2191.00
40361.00
773.70
Step X
39709
2191.00
41900.00
803.20
Step XI
41242
2191.00
43433.00
832.60
Three year trained educator holding a Diploma of Teaching, or equivalent, or an educator holding a University
Degree (other than a Bachelor of Education):
Enter Step I
Exit Step VII
Early Childhood Educator holding:
(i)
University degree and Diploma of Education; or
(ii)
University degree and Teacher's Certificate; or
(iii)
Bachelor of Education degree
Enter Step III
Exit Step XI
Early Childhood Educator holding the qualifications outlined in paragraph (c) of this subclause above plus a second
degree or higher degree such as a graduate diploma or a degree at honours level:
Enter Step IV
Exit Step XI
A casual Early Childhood Educator shall be paid the appropriate salary for an Early Childhood Educator plus a
salary loading of 27%.
Early Childhood Educators transferring between employers or changing employment shall retain their position on the
incremental scale and continue to progress through the scale by annual increment.
On ceasing employment with an employer the employee shall be given written notice of his or her incremental
increase date to be passed on to the next employer.
Co-ordinator:
$ Per Week
A.S.N.A.
TOTAL WAGE
(a)
Step I
591.50
42.00
633.50
Step II
619.50
42.00
661.50
Step III
642.10
42.00
684.10
Step IV
672.60
42.00
714.60
Step V
704.00
42.00
746.00
Step VI
729.50
42.00
771.50
Step VII
744.30
42.00
786.30
Step VIII
782.60
42.00
824.60
Step IX
811.00
42.00
853.00
A Co-ordinator will be graded in accordance with paragraphs (d) to (h) (inclusive) of this subclause.
Co-ordinator is as defined in Clause 26.—Classification Definition and Skill Descriptors of this award:
Within the grade of Co-ordinator the following categories of progression shall apply:
(i)
Co-ordinator Grade One is as defined in Clause 26 of this award:
a Co-ordinator with two year or three year training, (as defined in paragraph (f) of this subclause):
Enter Step I
Exit Step IV
a Co-ordinator with four year training, (as defined in paragraph (f) of this subclause):
Enter Step III
Exit Step VI
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(ii)

(6)

(7)
(8)

(9)

(1)
(2)

Co-ordinator Grade Two is as defined in Clause 26 of this award:
a Co-ordinator with two year or three year training, (as defined in paragraph (f) of this
subclause):
Enter Step III
Exit Step VI
a Co-ordinator with four year training (as defined in paragraph (f) of this subclause):
Enter Step V
Exit Step VIII
(iii)
Co-ordinator Grade Three is as defined in Clause 26 of this award:
a Co-ordinator with two year or three year training, (as defined in paragraph (f) of this
subclause):
Enter Step V
Exit Step VIII
a Co-ordinator Director with four year training (as defined in paragraph (f) of this
subclause):
Enter Step VII
Exit Step IX
(d)
In addition to the grading, level of training and experience relevant to determining the appropriate rate of
pay for a Co-ordinator an employer may advance a Co-ordinator beyond the steps/increments provided for,
taking into account such factors as:
(i)
number of sites supervised, size of centre(s) including number of places centre(s) licensed to
cover and/or total number of children taken into care; and/or
(ii)
hours of operation of the centre; and/or
(iii)
other factors relevant to the exercise of increased skills and responsibilities by the Co-ordinator.
(e)
"Two year, three year and four year trained" refers to a tertiary or post secondary qualification which is
relevant to the position of Co-ordinator. Where there is a dispute as to whether a qualification is relevant
to the position of Co-ordinator it shall be determined by the Western Australian Industrial Relations
Commission.
(f)
A Co-ordinator and the Committee or other managing body of the Centre shall be at liberty to negotiate
and set a higher salary bearing in mind the duties and responsibilities of the Co-ordinator. Any agreement
to select a higher rate shall be reduced to writing and shall entitle that Co-ordinator whilst employed at the
Centre to the agreed salary level as if this award had expressly provided such an entitlement. Any such
agreement may be rescinded only by mutual consent.
(g)
Nothing in this provision shall be deemed to prevent the negotiation of salary for an Administrator/Coordinator above the minimum standards prescribed in this award.
(h)
Except as provided hereunder, in paragraphs (b) and (d) of this subclause progression from step to step for
Co-ordinator will be contingent upon:
(i)
12 months' service at each step; and
(ii)
satisfactory performance at each step.
On ceasing employment with an employer, the employee shall be given a written statement of the current Level and
Step if appropriate and the date of commencement at that Level and Step to be passed on to the next employer.

It is a condition that no employee shall suffer a reduction in wages by reasons of the coming into
operation of any order of the Western Australian Industrial Relations Commission in the implementation
of the minimum rates adjustments.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Wage relativities in the Award have been established in accordance with the September 1989 State Wage Case
Decision ([1989] 69 WAIG 2917).

CHILD CARE (OUT OF SCHOOL CARE—PLAYLEADERS) AWARD
NO. A 13 OF 1984
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.

81 W.A.I.G.
(3)
(4)
(5)
(6)

(7)

(8)

(1)

(a)

(b)
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The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
22.—SALARIES
The minimum weekly rate of salary payable to persons employed pursuant to this subclause, operative from the
beginning of the first pay period commencing on or after 1st August 2001 shall be:

Playleader
Level One (Uncertificated Employee)
Step I
Step II
Step III
Level Two (Completed Stage One)
Step I
Step II
Level Three (Completed Stage Two)
Step I
Step II
Level Four (Completed Stage Three or equivalent)
Step I
Step II
Level Five (Completed Course or equivalent)
Step I
Step II
Step III
Step IV
Supervisor Playleader
Level One (Uncertificated)
Step I
Step II
Step III
Level Two (Completed Stage One)
Step I
Step II
Level Three (Completed Stage Two)
Step I
Step II
Level Four (Completed Stage Three or Equivalent)
Step I
Step II
Level Five (Completed Course or Equivalent)
Step I
Step II
Step III
Step IV

$ (Per Week)

$
A.S.N.A.

TOTAL $
WAGE

412.60
422.00
431.50

40.00
40.00
40.00

452.60
462.00
471.50

431.50
441.00

40.00
40.00

471.50
481.00

441.00
450.50

40.00
40.00

481.00
490.50

450.50
460.00

40.00
40.00

490.50
500.00

469.50
482.50
494.25
506.00

42.00
42.00
42.00
42.00

511.50
524.50
536.25
548.00

487.10
498.10
509.80

42.00
42.00
42.00

529.10
540.10
551.80

509.80
521.20

42.00
40.00

551.80
561.20

521.20
532.60

40.00
40.00

561.20
572.60

532.60
544.00

40.00
40.00

572.60
584.00

555.40
569.00
583.10
591.50

40.00
42.00
42.00
42.00

595.40
611.00
625.10
633.50
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"Completed Course" refers to a Playleader or Supervisor Playleader who has completed the Certificate in
Human Services (Playleading) or, alternatively, has completed course equivalents as referred to in
paragraphs (d) and (e) of this subclause.
"Level Two" refers to a Playleader or Supervisor Playleader who has completed Stage One of the Certificate
in Human Services (Playleading).
"Level Three" refers to a Playleader or Supervisor Playleader who has completed Stage Two of the
Certificate in Human Services (Playleading).
"Level Four" except as provided for in paragraph (e) of this subclause, refers to a Playleader or Supervisor
Playleader who has completed Stage Three of the Certificate in Human Services (Playleading) or has
completed the following courses:
(i)
Associate Diploma of Social Science (Child Care); or
(ii)
Child Care Certificate; or
(iii)
Nursery Nurses Examination Board (NNEB); or
(iv)
Mothercraft Nurse; or
(v)
a teaching qualification; or
(vi)
a degree in psychology which includes study in the area of child development.
"Level Five" refers to a Playleader or Supervisor Playleader who has completed the Certificate in Human
Services (Playleading) or has completed one of the following courses:
(i)
Bachelor of Arts (Recreation); or
(ii)
Bachelor of Arts (Children's Studies);
or, alternatively, has the following combination of qualifications and experience:
(iii)
a Playleader or Supervisor Playleader with any of the qualifications specified in subclause
(2)(d)(i) to (2)(d)(vi) herein; and
(iv)
12 months experience in Out of School Hours Care.
Except as provided hereunder, in paragraphs (c) and (d), of this subclause, progression from Step to Step for
a Playleader and Supervisor Playleader will be contingent upon:
(i)
12 months service at each Step; and
(ii)
satisfactory performance at each Step.
On completion of each stage of the Certificate in Human Services (Playleading) course the rate of pay for a
Playleader and Supervisor Playleader shall move to the next highest rate of pay within the relevant Level,
e.g. a Playleader or Supervisor Playleader at Level One, Step I who completes Stage One of the Playleader's
course, shall, upon completion of that stage, move immediately to the Level Two, Step I rate, whereas a
Playleader or Supervisor Playleader at the Level One, Step III rate who completes Stage One of the course
shall, upon completion of that stage move to Level Two, Step II rate.
For a Playleader or Supervisor Playleader on rates of pay between Level One, Step III and Level Five, Step
I, the rate of progression shall be dependent on the Stage of the course completed and the period of time
since the employee's last increase. Where the employee has already received an increase in the 12 month
period prior to their anniversary date through completion of a stage of the course then he/she will not
receive an annual increment within that Level until such time as 12 months has lapsed since receiving the
last increase.
Except as provided for in subclause (2)(e) of this clause, where a Playleader or Supervisor Playleader has
not received an increment in the 12 month period prior to their anniversary date and there is a remaining
increment in that Level then he/she will receive that increment on their anniversary date subject to
paragraph (a) of this subclause.
$
E
12 Jun 96.

$
F
22 Aug 96

A.S.N.A.

TOTAL
WAGE
$

Co-ordinator—Level One
Step I
Step II
Step III
Step IV
Step V

591.50
619.60
642.10
659.55
684.70

591.50
619.60
642.10
672.60
704.00

42.00
42.00
42.00
42.00
42.00

633.50
661.60
684.10
714.60
746.00

Co-ordinator—Level Two
Step I
Step II
Step III
Step IV

659.60
687.85
709.85
719.70

672.60
704.00
729.50
744.30

42.00
42.00
42.00
42.00

714.60
746.00
771.50
786.30

(4)

(a)
(b)
(c)
(d)

Co-ordinator Level One with two or three years training or relevant experience enters Step I and exits Step
IV.
Co-ordinator Level One with four years training enters Step II and exits Step IV.
Co-ordinator Level Two with two or three years training or relevant experience enters Step I and exits Step
III.
Co-ordinator Level Two with two or three years training or relevant experience enters Step II and exits
Step IV.
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(e)

(5)

(6)

(7)
(8)
(9)
(10)

(11)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

"Training" in terms of a Coordinator Level One and Level Two shall be considered to be in line with
training as specified for Playleader and Supervisor Playleader.
(f)
"Relevant Experience" in terms of a Coordinator Level One and Level Two shall be considered to be in line
with that specified for Playleader and Supervisor Playleader, subject to paragraph (g) of this subclause.
(g)
In addition to the grading, level of training and/or experience relevant to determining the appropriate level
of pay for a Coordinator Level One and Coordinator Level Two in accordance with this clause, an
employer may advance a Coordinator Level One or Coordinator Level Two beyond the steps or increments
provided for taking into account any factor relevant to the exercise of increased skill and responsibility.
(h)
Progression from Step to Step for a Coordinator Level One and Coordinator Level Two will be contingent
upon:
(i)
12 months service at each Step; and
(ii)
satisfactory performance at each Step.
(a)
The rates payable to persons pursuant to Column E of subclause (4) shall be operative from the
beginning of the first pay period commencing on or after 12 June 1996.
(b)
The rates payable to persons pursuant to Column F of subclause (4) shall be operative from the
beginning of the first pay period commencing on or after 22 August 1996.
Junior Rates
An employee, under the age of 21 years, employed pursuant to this award shall be paid a percentage of the rate
applicable to an adult employee in an equivalent classification according to the relevant experience and qualification:
%
At 17 years of age
60
At 18 years of age
75
At 19 years of age
85
At 20 years of age
95
Thereafter the adult rate
A casual employee, as defined in Clause 4.—Definitions of this award, shall, in addition to the ordinary hourly rate of
wage prescribed for the classification of work performed, receive a loading of 20%.
An employee who has had previous experience relevant to employment covered by this award may have that
experience taken into account in determining the year of employment at which the employee is appointed and paid.
It is a condition that no employee shall suffer a reduction in wages by reasons of the coming into operation of any
Order of the Western Australian Industrial Relations Commission in the implementation of the minimum rates
adjustment on or after the 22nd August, 1994.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Wage relativities in the Award have been established in accordance with the September 1989 State Wage Case
Decision ([1989] 69 WAIG 2917) and the establishment of a Key Minimum Classification Rate for the Qualified
Child Care Giver (73 WAIG 101 and 74 WAIG 2161).

CHILD CARE (SUBSIDISED CENTRES) AWARD
NO. A 26 OF 1985
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
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(b)

apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
11.—WAGES
The total minimum weekly rate of wage payable to persons employed pursuant to this award shall be:
$ (Per
A.S.N.A. $
TOTAL
Week)
WAGE
Child Care Support Employee—Grade One—
(1)
(a)
412.60
40.00
452.60
Cleaner
Child Care Support Employee—Grade One—
419.30
40.00
459.30
Kitchen Hand

(b)

(c)

(d)

(EDIT NOTE:

Child Care Support Employee—Grade Two
Step I
Step II

423.50
431.80

40.00
40.00

463.50
471.80

Child Care Giver
Step I
Step II
Step III
Step IV

412.60
422.00
431.50
441.00

40.00
40.00
40.00
40.00

452.60
462.00
471.50
481.00

Qualified Child Care Giver
Step 1A
Step 1B
Step II
Step III
Step IV

488.00
506.00
520.40
534.60
549.10

42.00
42.00
40.00
40.00
40.00

530.00
548.00
560.40
574.60
589.10

Assistant Director—Grade One
Step I
Step II
Step III

556.90
562.40
570.00

40.00
40.00
42.00

596.90
602.40
612.00

Assistant Director—Grade Two
Step I
Step II
Step III

562.40
570.00
577.50

40.00
42.00
42.00

602.40
612.00
619.50

Assistant Director—Grade Three
Step I
Step II
Step III

570.00
577.50
591.50

42.00
42.00
42.00

612.00
619.50
633.50

506.00
519.60
549.10
572.60
598.10
621.70
651.20
683.60

42.00
40.00
40.00
42.00
42.00
42.00
42.00
42.00

548.00
559.60
589.10
614.60
640.10
663.70
693.20
725.60

Childrens
Centre)
Step I
Step II
Step III
Step IV
Step V
Step VI
Step VII
Step VIII

Programme—Co-ordinator

(Family

Qualified Occasional Care/Limited Time (State
Government)
Step 1A
Step 1B
Step II
Step III
Step IV
The calculation of the A.S.N.A. hourly amount in (d) is
cent.)

15.62
1.12
16.74
16.19
1.12
17.31
16.65
1.12
17.77
17.11
1.12
18.23
17.57
1.12
18.69
($ increase)/37.5 hours) rounded to the nearest
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Except as provided hereunder, in paragraphs (b) and (d) of this subclause progression from step to step for
Child Care Support Employees Grade One and Two, Child Care Giver, Qualified Child Care Giver,
Qualified Occasional Care/Limited Time (State Govt), Childrens Programme Co-Ordinator (Family Centre),
Assistant Director Grade One, Assistant Director Grade Two, Assistant Director Grade Three and PreSchool Teacher will be contingent upon:
(i)
12 months' service at each step; and
(ii)
satisfactory performance at each step.
(b)
An employee employed as a Child Care Giver on completion of an introductory child care course shall
immediately progress by one additional step beyond that previously determined in accordance with
paragraph (a) of this subclause. Additional steps shall be determined in accordance with paragraph (a) of
this subclause.
(c)
An employee under the age of 21 years who is employed as a Child Care Giver shall be paid a percentage of
the rate applicable to an adult employee, taking into account the provisions for progression specified in
paragraphs (a) and (b) of this subclause. The percentages of the adult rate shall be:
% of adult rate
At or under 16 years of age
50
At 17 years of age
60
At 18 years of age
75
At 19 years of age
85
At 20 years of age
95
Thereafter the adult rate
(d)
An employee at Step IA Qualified Child Care Giver and Step IA Qualified Occasional Care/Limited Time
(State Govt.) shall be a person with no previous experience in the industry. At the completion of twelve
months satisfactory performance that person shall be paid the Step II rate.
(e)
An employee at Step IB Qualified Child Care Giver and Step IB Qualified Occasional Care/Limited Time
(State Govt.) shall be a person with previous experience in the industry. At the completion of twelve
months satisfactory performance that person shall be paid the Step II rate.
(f)
A person who is appointed Assistant Director Grade One, Assistant Director Grade Two or Assistant
Director Grade Three will be appointed in accordance with the relevant grades outlined in Clause 27.—
Classification Definitions and Skill Descriptors subclause (4) of this award, provided that an employer may
appoint an Assistant Director to a higher grade.
(g)
Where an employee is appointed to act as the Director of a Centre for more than four days, they shall be
paid for the whole of that period as Director according to their level of qualification.
Pre-School
Teachers:
$ (TOTAL
(a)
Salary Level
$ (per annum)
A.S.N.A.
$ (per week)
WAGE)
$
Step I
27105
2087.00
29192.00
559.60
Step II
28644
2087.00
30731.00
589.10
Step III
29975
2191.00
32166.00
616.60
Step IV
31201
2191.00
33392.00
640.10
Step V
32432
2191.00
34623.00
663.70
Step VI
33971
2191.00
36162.00
693.20
Step VII
35661
2191.00
37852.00
725.60
Step VIII
37044
2191.00
39235.00
752.10
Step IX
38171
2191.00
40362.00
773.70
Step X
39710
2191.00
41901.00
803.20
Step XI
41243
2191.00
43434.00
832.60
(b)
Three year trained teacher holding a Diploma of Teaching, or equivalent, or a teacher holding a University
Degree (other than a Bachelor of Education):
Enter Step I
Exit Step VII
(c)
Teacher holding:
(i)
University degree and Diploma of Education; or
(ii)
University degree and Teacher's Certificate; or
(iii)
Bachelor of Education degree
Enter Step III
Exit Step XI
(d)
Teacher holding the qualifications outlined in (c) above plus a second degree or higher degree such as a
graduate diploma or a degree at honours level:
Enter Step IV
Exit Step XI
(a)
The minimum weekly rate of wage payable to persons employed as Director, shall be:
$ (per week)
$ (A.S.N.A.)
$ (TOTAL WAGE)
Step I
591.50
42.00
633.50
Step II
619.50
42.00
661.50
Step III
642.10
42.00
684.10
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$ (per week)
$ (A.S.N.A.)
$ (TOTAL WAGE)
Step IV
672.60
42.00
714.60
Step V
704.00
42.00
746.00
Step VI
729.50
42.00
771.50
Step VII
744.30
42.00
786.30
Step VIII
782.60
42.00
824.60
Step IX
811.00
42.00
853.00
(b)
A Director will be graded in accordance with paragraphs (c) and (d) of this subclause.
(c)
Within the grades of Director the following categories of progression shall apply:
(i)
Director Grade One (as defined in Clause 27 of this award):
a Director with two year or three year training, (as defined in paragraph (e) of this
subclause):
Enter Step I
Exit Step IV
a Director with four year training (as defined in paragraph (e) of this subclause):
Enter Step III
Exit Step VI
(ii)
Director Grade Two (as defined in Clause 27 of this award):
a Director with two year or three year training, (as defined in paragraph (e) of this
subclause):
Enter Step III
Exit Step VI
a Director with four year training (as defined in paragraph (e) of this subclause):
Enter Step V
Exit Step VIII
(iii)
Director Grade Three (as defined in Clause 27 of this award):
a Director with two year or three year training, (as defined in paragraph (e) of this
subclause):
Enter Step V
Exit Step VIII
a Director with four year training (as defined in paragraph (e) of this subclause):
Enter Step VII
Exit Step IX
(d)
In addition to the grading, level of training and experience relevant to determining the appropriate rate of
pay for a Director an employer may advance a Director beyond the steps/increments provided for, taking
into account such factors as:
(i)
number of sites supervised, size of centre(s) including number of places centre(s) licensed to
cover and/or total number of children taken into care; and/or
(ii)
hours of operation of the centre; and/or
(iii)
other factors relevant to the exercise of increased skills and responsibilities by the Director.
(e)
"Two year, three year and four year trained" refers to a tertiary or post secondary qualification which is
relevant to the position of Director. Where there is a dispute as to whether a qualification is relevant to the
position of Director it shall be determined by the Western Australian Industrial Relations Commission.
(f)
Except as provided hereunder, in paragraph (d) of this subclause progression from step to step for Director
will be contingent upon:
(i)
12 months' service at each step; and
(ii)
satisfactory performance at each step.
(5) On ceasing employment with an employer, the employee shall be given a written statement of the current Level and
Step if appropriate and the date of commencement at that Level and Step to be passed on to the next employer.
It is a condition that no employee shall suffer a reduction in wages by reasons of the coming into operation of any
order of the Western Australian Industrial Relations Commission in the implementation of the minimum rates
adjustments.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Wage relativities in the Award have been established in accordance with the September 1989 State Wage Case
Decision ([1989] 69 WAIG 2917) and the establishment of a Key Minimum Classification Rate for the Qualified
Child Care Giver (73 WAIG 101).
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CHILD CARE CENTRES (PRE-SCHOOL TEACHERS') AWARD 1983
NO. A 3 OF 1983
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
9.—SALARIES
Pre-School Teachers:
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments
Salary Level
$ (per annum)
$ (A.S.N.A.)
$ (TOTAL WAGE)
$ (per week)
Step I
25541
2191.00
27732.00
531.60
Step II
27080
2087.00
29167.00
559.10
Step III
28515
2087.00
30602.00
586.60
Step IV
29741
2191.00
31932.00
612.10
Step V
30972
2191.00
33163.00
635.70
Step VI
32511
2191.00
34702.00
665.20
Step VII
34200
2191.00
36391.00
697.60
Step VIII
35583
2191.00
37774.00
724.10
Step IX
36815
2191.00
39006.00
747.70
Step X
38354
2191.00
40545.00
777.20
Step XI
39887
2191.00
42078.00
806.60
(a)
Three year trained teacher holding a Diploma of Teaching, or equivalent, or a teacher holding a
University Degree (other than a Bachelor of Education):
Enter Step I
Exit Step VII
(b)
Teacher holding:
(i)
University degree and Diploma of Education; or
(ii)
University degree and Teacher's Certificate; or
(iii)
Bachelor of Education degree
Enter Step III
Exit Step XI
(c)
Teacher holding the qualifications outlined in (b) above plus a second degree or higherdegree such as a
graduate diploma or a degree at honours level:
Enter Step IV
Exit Step XI
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(d)

(2)
(3)

(4)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

To transfer Pre-school Teachers from the rates applying prior to the 10 May, 1993 to the new structure
and rates applying after the beginning of the first pay period on or after the 10 May, 1993 the following
process shall occur:
(i)
Those weekly rates applicable immediately prior to the beginning of the first pay period on or
after 10th May, 1993 will be increased to the next highest rate of pay on the new structure as
contained in subclause (1).
(ii)
Where the increase resulting from transfer is less than $15.00 per week that increase will be
paid operative from the beginning of the first pay period on or after the 10th May, 1993.
(iii)
Where the increase is between $15.00 per week and $30.00 per week the amount will be split
into two equal parts, the first increase operative from the beginning of the first pay period on
or after 10 May, 1993 and the second increase operative from the beginning of the first pay
period on or after 10 November, 1993.
(iv)
Where the increase resulting from transfer is in excess of $30.00 per week then that amount
will be split into three equal increases, the first increase operative from the beginning of the
first pay period on or after the 10th May, 1993, the second increase operative on or after the
10th November 1993, the third increase operative from the beginning of the first pay period
on or after the 10th May, 1994.
(e)
Progression from step to step for Pre-School Teachers will be contingent upon:
(i)
12 months' service at each step; and
(ii)
satisfactory performance at each step.
(f)
Teachers changing employment shall do so without reduction in grade and continue to progress through
the salary scale by annual increment.
A relieving teacher shall be paid the appropriate salary for a teacher plus a salary loading of 27%.
For the purpose of adjustment and payment the weekly salary shall be calculated as one fifty-second and one sixth
of the annual salary, the fortnightly salary as one twenty-sixth and one twelfth of the annual salary, and the
monthly salary as one twelfth of the annual salary.
Teachers transferring between employers shall retain their position on the incremental scale and continue to
progress through the scale by annual increments. On ceasing employment with an employer the employee shall
be given written notice of the incremental increase date to be passed on to the next employer.

CHILD CARE WORKERS (EDUCATION DEPARTMENT) AWARD
NO. A 20 OF 1984
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
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14.—SALARIES
The total minimum award wage payable includesst the base rate and arbitrated safety net adjustments payable from
the beginning of the first pay period on or after 1 August 2001.
Base
Arbitrated
Minimum
Rate
Safety Net
Award
$
Adjustments
Wage
$
$
1st year of employment
19045.00
4589.00
23634.00
2nd year of employment
21002.00
4589.00
25591.00
3rd year of employment
22084.00
4694.00
26778.00
4th year of employment
23163.00
4694.00
27857.00
5th year of employment
24233.00
4590.00
28823.00
(b)
Consistent with the requirements of the December 1993 State Wage Decision, the Arbitrated Safety Net
Adjustment is absorbable to the extent of any equivalent amount in rates of pay (whether award, or
overaward or enterprise agreement) in excess of the relevant minimum rates (classification rate and
supplementary payment) established through the Minimum Rates Adjustment process.
(c)
“Overaward Payment” is defined as the amount (whether it be termed “over award payment”, “attendance
bonus” or any term whatsoever), which an employee would receive in excess of the “Minimum Award
Wage”. Provided that such payment shall exclude overtime, shift allowance, penalty rates, disability
allowances, fares and travelling time allowances and any other ancillary payments of a like nature
prescribed by the award”.
For the purpose of adjustment and payment the weekly salary shall be calculated as 1/52nd and 1/6th of the annual
salary, the fortnightly salary as 1/26th and 1/12th of the annual salary and the monthly salary as 1/12th of the annual
salary.
An employee left in charge of pupils for a full session or more shall be paid no less than the rate applicable to a Child
Care Worker in her 5th year of employment for the whole period she is in charge.
An employee who has had previous experience relevant to employment covered by this award may have that
experience taken into account in determining the 'year of employment' at which an employee is appointed and paid.
An employee may be employed as a casual if that employment is for a period of less than four weeks, in which case
the employee shall be paid a loading of 27 percent in addition to her base rate in lieu of the provisions of Clauses 7.—
Holidays, 8.—Annual Leave Loading, 9.—Sick Leave and 12.—Long Service Leave of this award.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments
(a)

CHILDREN'S SERVICES (GOVERNMENT) AWARD 1989
NOS. A29 OF 1985 & PSA A 29A OF 1985
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
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payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
16.—SALARIES AND WAGES
Column B will apply to employees of a College who are not ordinarily required to work during term or semester
vacations. Such employees will be eligible for payment pursuant to Clause 17.—College Vacations Periods of this
Award. Column A will apply to all other employees.
The weekly rate of wage payable to persons employed pursuant to this award, shall be:
(a)
Qualified Child Care Giver
Column A
Column B
$
$
(Per Week)
(Per Week)
Step IA
530.00
Step IB
548.00
Step II
560.40
Step III
574.40
Step IV
589.10
(b)
Senior Qualified Child Care Giver
Column A*
Base Rate
Arbitrated
$
Safety Net Adjustments
$
545.50
88.00
(* Interim adjustment pending further hearings and adjustments)
(c)
Senior Qualified Child Care Giver
Column B*
Arbitrated
Base Rate
$
Safety Net
Adjustments
$
519.26
83.24
(* Interim adjustment pending further hearings and adjustments)
(d)
Child Care Giver
Column A
Column B
$
$

(f)

(3)

(4)
(5)

(6)
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Step I
464.55
Step II
472.55
Step III
480.15
Step IV
490.80
Child Care Support Employee

504.50
521.70
533.50
547.00
560.80

Total Rate
$
633.50

Total Rate
$
602.50

441.70
449.70
457.30
466.80
Column A

Column B

$

$

1st year of experience
467.90
445.00
2nd year of experience
475.70
452.40
3rd year of experience
483.40
459.80
4th year of experience
493.60
469.50
(g)
The minimum weekly rate of wage shown in paragraphs (a), (d) and (f) of this subclause are inclusive of a
base rate and supplementary payment reflecting relativities established as a result of a Minimum Rates
Adjustment (76 WAIG 159).
Except as provided hereunder, progression from step to step for Qualified Child Care Giver and Child Care Giver
will be contingent upon:
(a)
12 months’ service at each step; and
(b)
satisfactory performance at each step.`
An employee may be employed as a casual if that employment is for a period of less than four weeks, in which case
the employee shall be paid a loading of 20 percent in addition to his/her base rate in lieu of the provisions of Clauses
11.—Public Holidays, 12.—Annual Leave and 13.—Sick Leave of this award.
(a)
An employee at Step IA Qualified Child Care Giver shall be a person with no previous experience in the
industry. At the completion of twelve months satisfactory performance that person shall be paid the Step II
rate.
(b)
An employee at Step IB Qualified Child Care Giver shall be a person in their first year of experience as a
Qualified Child Care Giver, who has previous experience in the industry. At the completion of 12 months’
satisfactory performance that person shall be paid at the Step II rate.
On ceasing employment with an employer, the employee shall be given a written statement of the current Level and
Step if appropriate and the date of commencement at that Level and Step to be passed on to the next employer.
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On commencing employment with an employer a Qualified Child Care Giver, Child Care Aide, Cook or Senior
Qualified Child Care Giver shall, within the appropriate classification be paid at the step or year of experience within
the appropriate classification whichever is relevant, recognising their previous experience in the children’s services
industry.
The weekly salary shall be divided by 38 per week for Child Care Givers and Child Care Support Employees and for
other employees by 37.5 for the purposes of adjustment of payment of a hourly rate. For the purposes of adjustment
to an annual salary the weekly rate shall be multiplied by 52.167.
It is a condition that no employee shall suffer a reduction in wages by reasons of the coming into operation of any
order of the Western Australian Industrial Relations Commission in the implementation of the Minimum Rates
Adjustments.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Deleted
The wage relativities in the Award have been established in accordance with the State Wage Case Decision of 1989
[1989] 69 WAIG 2917).
DEFINITIONS AND SKILL DESCRIPTORS
(a)
Child Care Support Employee
Definition: An untrained ancillary employee who is employed to undertake cooking duties.
Skill Descriptor: Such an employee may:
work under routine supervision either individually or in a team environment;
be responsible for assuring the quality of the employee’s own working subject to routine
supervision;
be required to exercise discretion during the course of their own work.
(b)
Child Care Giver
Definition: An employee at this level shall be an unqualified employee working under routine supervision,
engaged to assist in the supervision and care of children and generally to assist in the functioning of the
centre.
Skill Descriptor: Responsibilities of a Child Care Giver may include the following:
Is able to perform routine duties requiring the exercise of knowledge and skills at a primary level.
Maintain a clean, hygienic environment
Maintain and attend to personal hygiene of children
Attend to nutritional needs of children
Respond to child’s apparent ill -health
Respond to accident, emergency or threat
Implement routines which enhance well being
Interact positively and appropriately with children
Participate in the planning and preparation of programmes
Assist to prepare an environment based on programme requirements
Assist in the implementation of programmes
Contribute to team approach
Seek to further professional development
Liaise appropriately with parents
Uphold the Centre’s philosophy
Participate in appropriate administrative process
Contribute to maintenance and care of buildings and equipment
Implement Centre policies and procedures.
Assisting in the facilitation of programmes suited to the needs of individual children and groups
Provide input to trained staff by observations of individuals children and groups
Work under direction with individual children with special needs.
(c)
Qualified Child Care Giver:
Definition: shall mean an employee who holds the qualification of Associate Diploma Social Science
(Child Care) or an approved equivalent qualification which is recognised and approved by the Child Care
Services Board authorising the employee to be in charge of children 0-6 years and who is so appointed.
Qualified Child Care Giver shall also include persons who do not hold approved qualifications but who
have obtained an exemption from the Child Care Services Board to work at this level and who are so
appointed.
Skill Descriptor: The responsibilities of a Qualified Child Care Giver may include the following
Ensure the Centre or Service’s policies are adhered to
Ensure the maintenance of a safe working environment
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Display various methods and techniques of child management and where appropriate guide the
Child Care Giver in the same
Direct other staff members as required
In conjunction with the Coordinator or Senior Qualified Child Care Giver or Medical staff
develop, implement, monitor and review developmental programmes
Display an ability to relate to people from various multicultural backgrounds
Assist the Coordinator or Senior Qualified Child Care Giver with the assessment of students on
placement
Where appointed work as the person in charge of a group of children in the age range 0-6 years
Possesses observational skills in excess of an experience Child Care Giver and the ability to
programme for a child’s development based on these observations. Where appropriate undertake
developmental assessments.
Participate in a team approach to deliver of the programme and if appropriate advise Child Care
Givers on reasons for the programme
Possesses the ability to formulate and implement a child’s special needs programme
Liaise with parents
Initiate changes to the children’s programmes including special needs programmes
Develop, implement, evaluate and maintain daily routines independently
Provide advice to Coordinator, Senior Qualified Child Care Giver or Medical staff on the needs
of the service.
Demonstrate the ability to impart knowledge and skills where appropriate to parents, students,
and/or other members of the health care team and referral agencies.
Where appropriate provide support to the family, the support network, and other health
professionals.
Where appropriate, conduct visits to clients home to undertake developmental assessments
Senior Qualified Child Care Giver
Definition: a Senior Qualified Child Care Giver shall mean a Qualified Child Care Giver appointed to
carry out administrative duties in addition to the normal duties of a Qualified Child Care Giver. An
employee at this level shall hold qualifications as defined for Qualified Child Care Giver and shall be
responsible for the overall implementation and coordination of programme(s).
Skill Descriptor: A Senior Qualified Child Care Giver shall be competent to perform work above and
beyond the level of a Qualified Child Care Giver. In addition to the normal duties of a Senior Qualified
Child Care Giver the responsibilities of a Senior Qualified Child Care Giver may include the following:
To co-ordinate the developmental programme(s) or therapeutic milieu
To take referrals from professional health agencies.
To explain the function and role of the service to other agencies and professional individuals.
To supervise in-service training of staff.
Where appropriate initiate programmes for parent/child activity groups.
Where appropriate liaise with specialist staff (internal and external) on appropriate programmes
for children with special needs.
Participate in In-service education.
Identification budgetary expenses for service including fund-raising where required.
Ensure the daily operation of the centre complies with Licensing Regulations where appropriate.
Handle child care enrolment enquiries and allocate places in accordance with Policy where
appropriate.
Act as a positive role model and care giver for staff, parents, students and children.
Direct and supervises the duties of support staff, volunteers and students, and ensures that
appropriate standards in care are maintained at all times.
Arrange the placement and/or maintenance of the centres equipment, furnishing, toys and
consumable materials as required.
Where appropriate collect fees, issue receipts and forward monies to appropriate officer.
Select short-term relief staff as required and assist with appointment and orientation of child care
staff.
To conduct staff meetings and attends other relevant meetings.
To encourage team-work amongst staff.
Operate within the requirements of Government Legislation, Regulations and relevant Industrial
Awards.
To provide leadership and direction for other staff.
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CHILDREN'S SERVICES (PRIVATE) AWARD
NO. A 10 OF 1990
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

22.—WAGES
The total minimum weekly rate of wage payable to persons employed pursuant to this award, operative from the beginning of
the first pay period commencing on or after 1st August 2001 shall be:
$
(Per Week)
(1)

(a)

(b)

(2)

(a)

Child Care Support Employee—Grade One
—Cleaner
Child Care Support Employee—Grade One
—Kitchen Hand
Child Care Support Employee—Grade Two
Step I
Step II
Child Care Giver
Step I
Step II
Step III
Step IV
Qualified Child Care Giver
Step IA
Step IB
Step II
Step III
Step IV
Assistant Director—Grade One
Step I
Step II
Step III
Step I
Step II
Step III
Assistant Director—Grade Three
Step I
Step II
Step III

452.60
459.30
463.50
471.80
452.60
462.00
471.50
481.00
530.00
548.00
560.40
574.60
589.10
596.90
602.40
612.00
602.40
612.00
619.50
612.00
619.50
633.50

Except as provided hereunder, in paragraphs (b) and (d) of this subclause progression from step to step for
Child Care Support Employees Grade One and Two, Child Care Giver, Qualified Child Care Giver,
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(b)

(c)

(d)
(e)
(f)

(g)
(h)

(i)

(j)

(k)

(3)

(a)
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Assistant Director Grade One, Assistant Director Grade Two, Assistant Director Grade Three, and PreSchool Teacher will be contingent upon:
(i)
12 months' service at each step; and
(ii)
satisfactory performance at each step.
An employee employed as a Child Care Giver on completion of an introductory child care course shall
immediately progress by one additional step beyond that previously determined in accordance with
paragraph (a) of this subclause. Additional steps shall be determined in accordance with paragraph (a) of
this subclause.
An employee under the age of 21 years who is employed as a Child Care Giver shall be paid a percentage
of the rate applicable to an adult employee, taking into account the provisions for progression specified in
paragraphs (a) and (b) of this subclause. The percentages of the adult rate shall be:
% of adult rate
At or under 16 years of age
50
At 17 years of age
60
At 18 years of age
75
At 19 years of age
85
At 20 years of age
95
Thereafter the adult rate
An employee at Step IA Qualified Child Care Giver shall be a person with no previous experience in the
industry. At the completion of twelve months satisfactory performance that person shall be paid the Step II
rate.
An employee at Step IB Qualified Child Care Giver shall be a person with previous experience in the
industry. At the completion of twelve months satisfactory performance that person shall be paid the Step II
rate.
A person who is appointed Assistant Director Grade One, Assistant Director Grade Two or Assistant
Director Grade Three will be appointed in accordance with the relevant grades outlined in Clause 24.—
Classification Definitions and Skill Descriptors subclause (4) of this award, provided that an employer may
appoint an Assistant Director to a higher grade.
Where an employee is appointed to act as the Director of a Centre for more than four days, they shall be
paid for the whole of that period as Director according to their level of qualification.
Pre-School Teachers:
Salary Level
$ (per annum)
$ (per week)
Step I
29192.00
559.60
Step II
30731.00
589.10
Step III
32166.00
616.60
Step IV
33392.00
640.10
Step V
34623.00
663.70
Step VI
36162.00
693.20
Step VII
37852.00
725.60
Step VIII
39235.00
752.10
Step IX
40362.00
773.70
Step X
41901.00
803.20
Step XI
43434.00
832.60
Three year trained teacher holding a Diploma of Teaching, or equivalent, or a teacher holding a University
Degree (other than a Bachelor of Education):
Enter Step I
Exit Step VII
Teacher holding:
(i)
University degree and Diploma of Education; or
(ii)
University degree and Teacher's Certificate; or
(iii)
Bachelor of Education degree
Enter Step III
Exit Step XI
Teacher holding the qualifications outlined in (j) above plus a second degree or higher degree such as a
graduate diploma or a degree at honours level:
Enter Step IV
Exit Step XI
The total minimum weekly rate of wage payable to Directors employed
pursuant to this subclause shall be
st
operative from the beginning of the first pay period on or after 1 August 1999.
$ (per week)
Step I
633.50
Step II
661.50
Step III
684.10
Step IV
714.60
Step V
746.00
Step VI
771.50
Step VII
786.30
Step VIII
824.60
Step IX
853.00

81 W.A.I.G.
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(b)
(c)

(4)
(5)
(6)

(7)

(1)

A Director will be graded in accordance with paragraphs (c) and (d) of this subclause.
Within the grades of Director the following categories of progression shall apply:
(i)
Director Grade One (as defined in Clause 24 of this award):
a Director with two year or three year training, (as defined in paragraph (e) of this
subclause):
Enters Step I
Exits Step IV
a Director with four year training (as defined in paragraph (e) of this subclause):
Enters Step II
Exits Step V
(ii)
Director Grade Two (as defined in Clause 24 of this award):
a Director with two year or three year training, (as defined in paragraph (e) of this
subclause):
Enters Step III
Exits Step VI
a Director with four year training (as defined in paragraph (e) of this subclause):
Enters Step IV
Exits Step VII
(iii)
Director Grade Three (as defined in Clause 24 of this award):
a Director with two year or three year training, (as defined in paragraph (e) of this
subclause):
Enters Step V
Exits Step VIII
a Director with four year training (as defined in paragraph (e) of this subclause):
Enters Step VI
Exits Step IX
(d)
In addition to the grading, level of training and experience relevant to determining the appropriate rate of
pay for a Director an employer may advance a Director beyond the steps/increments provided for, taking
into account such factors as:
(i)
number of sites supervised, size of centre(s) including number of places centre(s) licensed to
cover and/or total number of children taken into care; and/or
(ii)
hours of operation of the centre; and/or
(iii)
other factors relevant to the exercise of increased skills and responsibilities by the Director.
(e)
"Two year, three year and four year trained" refers to a tertiary or post secondary qualification which is
relevant to the position of Director. Where there is a dispute as to whether a qualification is relevant to the
position of Director it shall be determined by the Western Australian Industrial Relations Commission.
(f)
Except as provided hereunder, in paragraph (d) of this subclause progression from step to step for Director
will be contingent upon:
(i)
12 months' service at each step; and
(ii)
satisfactory performance at each step.
On ceasing employment with an employer, the employee shall be given a written statement of the current Level and
Step if appropriate and the date of commencement at that Level and Step to be passed on to the next employer.
It is a condition that no employee shall suffer a reduction in wages by reasons of the coming into operation of any
order of the Western Australian Industrial Relations Commission in the implementation of the minimum rates
adjustments.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments
The wage relativities in this Award have been established in accordance with the September 1989 State Wage Case
Decision ([1989] 69 WAIG 2917) and the establishment of a Key Minimum Classification Rate for the Qualified
Child Care Giver (73 WAIG 101).

CHILDREN’S SERVICES CONSENT AWARD, 1984
NO. A 1 OF 1985
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
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The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

22.—WAGES
The minimum weekly rate of wage payable to persons employed pursuant to this award shall be:
$
A.S.N.A.
(1)
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(Per Week)
412.60

$
40.00

TOTAL
WAGE
$
452.60

419.30

40.00

459.30

Step I
Step II

423.50
431.80

40.00
40.00

463.50
471.80

Step I
Step II
Step III
Step IV
Step V

443.40
482.90
503.00
522.30
549.10

40.00
42.00
42.00
40.00
40.00

483.40
524.90
545.00
562.30
589.10

Step I
Step II
Step III
Step IV

412.60
422.00
431.50
441.00

40.00
40.00
40.00
40.00

452.60
462.00
471.50
481.00

Step IA
Step IB
Step II
Step III
Step IV

488.00
506.00
520.40
534.60
549.10

42.00
42.00
40.00
40.00
40.00

530.00
548.00
560.40
574.60
589.10

Step I
Step II
Step III

556.90
562.40
570.00

40.00
40.00
42.00

596.90
602.40
612.00

Step I
Step II
Step III

562.40
570.00
577.50

40.00
42.00
42.00

602.40
612.00
619.50

Step I
Step II
Step III

570.00
577.50
591.50

42.00
42.00
42.00

612.00
619.50
633.50

Child Care Support Employee—
Grade One—Cleaner
Child Care Support Employee—
Grade One—Kitchen Hand
Child Care Support Employee—
Grade Two
Child Care Support Employee—
Grade Three

Child Care Giver

Qualified Child Care Giver

Assistant Director Grade One

Assistant Director Grade Two

Assistant Director Grade Three

81 W.A.I.G.
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Except as provided hereunder, in paragraphs (b) and (d) of this subclause progression from step to step for
Child Care Support Employees Grade One, Two and Three, Child Care Giver, Qualified Child Care Giver,
Assistant Director Grade One, Assistant Director Grade Two, Assistant Director Grade Three and PreSchool Teacher will be contingent upon:
(i)
12 months' service at each step; and
(ii)
satisfactory performance at each step.
(b)
An employee employed as a Child Care Giver on completion of an introductory child care course shall
immediately progress by one additional step beyond that previously determined in accordance with
paragraph (a) of this subclause. Additional steps shall be determined in accordance with paragraph (a) of
this subclause.
(c)
An employee under the age of 21 years who is employed as a child care giver shall be paid a percentage of
the rate applicable to an adult employee, taking into account the provisions for progression specified in
paragraphs (a) and (b) of this subclause. The percentages of the adult rate shall be:
% of adult rate
At or under 16 years of age
50
At 17 years of age
60
At 18 years of age
75
At 19 years of age
85
At 20 years of age
95
Thereafter the adult rate
(d)
An employee at Step IA Qualified Child Care Giver shall be a person with no previous experience in the
industry. At the completion of twelve months satisfactory performance that person shall be paid the Step II
rate.
(e)
An employee at Step IB Qualified Child Care Giver shall be a person with previous experience in the
industry. At the completion of twelve months satisfactory performance that person shall be paid the Step II
rate.
(f)
A person who is appointed Assistant Director Grade One, Assistant Director Grade Two or Assistant
Director Grade Three will be appointed in accordance with the relevant grades outlined in subclause (4) of
Clause 27.—Classification Definitions and Skill Descriptors of this award, provided that an employer may
appoint an Assistant Director to a higher grade.
(g)
Where an employee is appointed to act as the Director of a Centre for more than four days, they shall be
paid for the whole of that period as Director according to their level of qualification.
Pre-School Teachers:
$
$
$
$
(a)
Salary Level
(Per Annum)
A.S.N.A.
TOTAL WAGE
(Per Week)
Step I
27105
2087.00
29192.00
559.60
Step II
28644
2087.00
30731.00
589.10
Step III
29975
2191.00
32166.00
616.60
Step IV
31201
2191.00
33392.00
640.10
Step V
32432
2191.00
34623.00
663.70
Step VI
33971
2191.00
36162.00
693.20
Step VII
35661
2191.00
37852.00
725.60
Step VIII
37044
2191.00
39235.00
752.10
Step IX
38171
2191.00
40362.00
773.70
Step X
39710
2191.00
41901.00
803.20
Step XI
41243
2191.00
43434.00
832.60
Director: The definitions and gradings of this classification are contained in Clause 27.—Classification Definitions
and Skill Descriptors of this award.
$
$
$
(Per Week)
A.S.N.A.
TOTAL WAGE
(a)
Step I
591.50
42.00
633.50
Step II
619.50
42.00
661.50
Step III
642.10
42.00
684.10
Step IV
672.60
42.00
714.60
Step V
704.00
42.00
746.00
Step VI
729.50
42.00
771.50
Step VII
744.30
42.00
786.30
Step VIII
782.60
42.00
824.60
Step IX
811.00
42.00
853.00
(b)
A Director will be graded in accordance with paragraph (c) and (d) of this subclause.
(c)
Within the grades of Director the following categories of progression shall apply:
(i)
Director Grade One (as defined in Clause 27 of this award):
a Director with two year or three year training, (as defined in paragraph (e) of
this subclause):
Enters Step I
Exits Step IV
a Director with four year training (as defined in paragraph (e) of
this subclause):
Enters Step III
Exits Step VI
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(ii)

(5)
(6)
(7)

(8)

(1)
(2)
(3)
(4)
(5)

Director Grade Two (as defined in Clause 27 of this award):
a Director with two year or three year training, (as defined in paragraph (e) of
this subclause):
Enters Step III
Exits Step VI
a Director with four year training (as defined in paragraph (e) of this subclause):
Enters Step V
Exits Step VIII
(iii)
Director Grade Three (as defined in Clause 27 of this award):
a Director with two year or three year training (as defined in paragraph (e) of
this subclause):
Enters Step V
Exits Step VIII
a Director with four year training (as defined in paragraph (e) of this subclause):
Enters Step VII
Exits Step IX
(d)
In addition to the grading, level of training and experience relevant to determining the appropriate rate of
pay for a Director an employer may advance a Director beyond the steps/increments provided for, taking
into account such factors as:
(i)
number of sites supervised, size of centre(s), including number of places centre(s) licensed to
cover and/or total number of children taken into care; and/or
(ii)
hours of operation of the centre; and/or
(iii)
other factors relevant to the exercise of increased skills and responsibilities by the Director.
(e)
“Two year, three year and four year trained” refers to a tertiary or post secondary qualification which is
relevant to the position of Director. Where there is a dispute as to whether a qualification is relevant to
the position of Director it shall be determined by the Western Australian Industrial Relations
Commission.
(f)
Except as provided in paragraph (d) of this subclause progression from step to step for Director will be
contingent upon:
(i)
12 months’ service at each step; and
(ii)
satisfactory performance at each step.
On ceasing employment with an employer, the employee shall be given a written statement of their current Level or
Grade and Step if appropriate and the date of commencement at that Level or Grade and Step to be passed on to the
next employer.
It is a condition that no employee shall suffer a reduction in wages by reasons of the coming into operation of any
order of the Western Australian Industrial Relations Commission in the implementation of the minimum rates
adjustments.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments
Wage relativities in the Award have been established in accordance with the September 1989 State Wage Case
Decision ([1989] 69 WAIG 2917) and the establishment of a Key Minimum Classification Rate for the Qualified
Child Care Giver (73 WAIG 101).

CLEANERS AND CARETAKERS (CAR AND CARAVAN PARKS) AWARD 1975
NO. 5 OF 1975
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.

81 W.A.I.G.
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The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
24.—WAGES
The minimum rate of wage payable under this award shall be as follows:
Base
Arbitrated
Award
Rate
Safety Net
Rate
Adjustments
$
$
$
(1)
(a)
Adult Employees
Caretaker
357.20
88.00
445.20
Cleaner
340.60
88.00
428.60
Watchman
338.30
88.00
426.30
Parking Attendant
336.10
88.00
424.10
(b)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(2)
Junior Workers: Junior workers shall be paid the prescribed percentage of the adult rate for the class of work on
which they are engaged:
%
Under 17 years of age
50
At 17 years and under 18 years of age
60
At 18 years and under 19 years of age
70
At 19 years and under 20 years of age
80
At 20 years and under 21 years of age
90
(3)
Casual Workers: A casual worker shall be paid 20 per cent of the ordinary rate in addition to the ordinary rate for
the calling in which he or she is employed.
(4)
Leading Hands: Any employee in charge of other employees shall be paid in addition to the appropriate wage
prescribed, the following:
Per Week
$
(a)
if placed in charge of not less than three and not more
than six other employees
10.45
(b)
if placed in charge of more than six and not more than
ten other employees
18.55
(c)
if placed in charge of more than 10 and not more than
15 other employees
23.55
(d)
if placed in charge of more than 15 and not more than
20 other employees
28.20
(e)
if placed in charge of more than 20 other employees
36.25
(1)
The hourly rate shall be calculated by dividing the weekly rate herein expressed by 38.
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CLEANERS AND CARETAKERS (GOVERNMENT) AWARD, 1975
NO. 32 OF 1975
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
17.—WAGES
PART A ALL EMPLOYEES EXCEPT THOSE EMPLOYED
BY THE MINISTRY OF EDUCATION
The minimum weekly rate of wage payable to employees covered by this award shall be as follows—
Base
Rate
$

Arbitrated
Safety Net
Adjustments
$

Minimum
Award
Wage
$

Level One
Comprehends
the
following
classes of work
Kitchen Hand (Agricola
College)
1st year of employment
2nd year of employment
3rd year of employment
Attendant
Cleaner
Gatekeeper (Robbs Jetty)
1st year of employment
2nd year of employment
3rd year of employment
and thereafter

356.90
361.30
365.10

88.00
88.00
88.00

444.90
449.30
453.10

370.10
374.10

88.00
88.00

458.10
462.10

378.30

88.00

466.30

377.30
381.30
385.10

88.00
88.00
88.00

465.30
469.30
473.10

Level Two
Comprehends
the following
classes of work
Home Economic Assistant
Car Park Attendant
Window Cleaner
1st year of employment
2nd year of employment
3rd year of employment and
thereafter
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Arbitrated
Safety Net
Adjustments
$

Minimum
Award
Wage
$

Level
Three
Comprehends
the following
classes of work
Caretaker
Estate
Attendant
(Homeswest) Grade 1
1st year of employment
2nd year of employment
3rd year of employment
and thereafter

388.10
391.90
395.80

88.00
88.00
88.00

476.10
479.90
483.80

399.60
403.40
407.30

88.00
88.00
88.00

487.60
491.40
495.30

404.10
408.10
412.10

88.00
88.00
88.00

492.10
496.10
500.10

395.70
403.50
413.70

88.00
88.00
88.00

483.70
491.50
501.70

417.80
423.00
427.20

90.00
90.00
90.00

507.80
513.00
517.20

430.40
434.30
438.40

90.00
90.00
90.00

520.40
524.30
528.40

439.90
444.70
448.30

90.00
90.00
90.00

529.90
534.70
538.30

Level Four
Comprehends
the
following
classes of work
Estate Attendant
(Homeswest)
Grade 2
1st year of employment
2nd year of employment
3rd year of employment and
thereafter
Level Five
Comprehends
the
following
classes of work
Janitor
Security Officer
1st year of employment
2nd year of employment
3rd year of employment
and thereafter
Office
Attendant
(Homeswest)
1st year of employment
2nd year of employment
3rd year of employment
and thereafter
Level Six
Comprehends
the
following
classes of work
Court Usher
Second Cook (Agricola
College)
1st year of employment
2nd year of employment
3rd year of employment and
thereafter
Level Seven
Comprehends
the following
classes of work
Estate
Attendant
(Homeswest) Grade 3
Foreperson (BMA)
1st year of employment
2nd year of employment
3rd year of employment and
thereafter
First
Cook
(Agricola
College)
1st year of employment
2nd year of employment
3rd year of employment and
thereafter
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Supervision Allowance
Employees other than Forepersons and Estate Attendants Homeswest (Grade 2 and 3) placed in charge of others shall be
paid the following weekly allowance in addition to the rate prescribed for his/her class of work—
1 to 5 employees
6 to 10 employees
11 to 15 employees
16 to 20 employees
Over 20 (for each additional employee)

(2)

(3)

(1)
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$
7.11
12.65
15.81
21.82
0.24

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to
the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Casual employees shall be paid 20% in addition to the rates payable under this award.
PART B—ALL EMPLOYEES EMPLOYED
BY THE MINISTRY OF EDUCATION
The minimum weekly rate of wage payable to employees covered by this award shall be as follows—
Base
Arbitrated
Rate
Safety Net
Adjustments
$
$
Level One
Comprehends the following
classes of work
Cleaner for initial 12 months
of employment
370.10
88.00
Level Two
Comprehends the following
classes of work
Cleaner
1st year of employment
374.10
88.00
2nd year of employment
377.40
88.00
3rd year of employment
380.60
88.00
and thereafter
Level Three
Comprehends the following
classes of work
Cleaner in Charge (of one to
six employees inclusive)
Home Economics Assistant
1st year of employment
381.00
88.00
2nd year of employment
385.00
88.00
3rd year of employment
and thereafter
389.20
88.00
Level Four
Comprehends the following
classes of work
Cleaner in Charge (of seven to ten
employees inclusive)
Caretaker of Schools (employing
seven to ten employees inclusive)
1st year of employment
390.20
88.00
2nd year of employment
393.80
88.00
3rd year of employment
and thereafter
398.00
88.00
Level Five
Comprehends the following
classes of work
Cleaner in charge (of eleven or
more employees)
Caretaker of Schools (employing
eleven or more employees)
1st year of employment
402.20
88.00
2nd year of employment
406.00
88.00

Minimum
Award
Wage
$

458.10

462.10
465.40
468.60

469.00
473.00
477.20

478.20
481.80
486.00

490.20
494.00
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Arbitrated
Safety Net
Adjustments
$

Minimum
Award
Wage
$

$
3rd year of employment
and thereafter
409.90
88.00
497.90
Level Six
Comprehends the following
classes of work
Cleaner in Charge of TAFE Campuses:
- Balga;
- Bentley Day;
- Bentley Night;
- Carlisle;
- Fremantle;
- Grosvenor Street Day;
- Geraldton;
- Great Southern;
- Leederville;
- Midland;
- Mount Lawley;
- Perth Aberdeen Street Day;
- Perth Aberdeen Street Night;
- Main Art Department Aberdeen Street;
- South West;
- Wembley
Foreperson (Cleaning)
1st year of employment
433.30
90.00
523.30
2nd year of employment
438.60
90.00
528.60
3rd year of employment
and thereafter
442.90
90.00
532.90
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
A casual employee shall receive 20% of the ordinary rate in addition to the ordinary rates prescribed herein for their
class of work.

CLEANERS AND CARETAKERS AWARD, 1969
NO. 12 OF 1969
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
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Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
22.—WAGES
The minimum total rate of wage payable under this award shall be as follows:
Base
Arbitrated
Award
Rate
Safety Net
Rate
$
Adjustments
$
$
(a)
Adult Employees:
Cleaner
340.60
88.00
428.60
Caretaker
357.20
88.00
445.20
Watchman
338.30
88.00
426.30
Watchman (Mobile)
354.20
88.00
442.20
Watchman/Cleaner
339.40
88.00
427.40
Window Cleaner
346.10
88.00
434.10
Lift Attendant
336.10
88.00
424.10
Attendant
331.70
88.00
419.70
Female Lavatory Attendant
338.80
88.00
426.80
(b)
The rates of pay in this award include arbitrated safety net adjustments available since December
1993, under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where
such absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those
resulting from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(c)
Junior Employees:
Junior employees shall be paid the prescribed percentage of the adult rates for the class of work on
which they are engaged.
%
Under 16 years of age
40
16 to 17 years of age
50
17 to 18 years of age
60
18 to 19 years of age
70
19 to 20 years of age
80
20 to 21 years of age
90
Casual Workers: A casual worker shall be paid 20 percent of the ordinary rate in addition to the ordinary rate
for the calling in which he or she is employed with a minimum engagement of two hours to be worked in a
continuous shift.
Leading Hands: Any employee in charge of other employees shall be paid in addition to the appropriate wage
prescribed, the following:
(a)
if placed in charge of not less than three and not more than six other employees
10.45
(b)
if placed in charge of not less than six and not more than ten other employees
18.55
(c)
if placed in charge of not less than ten and not more than 15 other employees
23.25
(d)
if placed in charge of not less than 15 and not more than 20 other employees
28.20
(e)
if placed in charge of more than 20 other employees
36.25
The hourly rate shall be calculated by dividing the weekly rate herein expressed by 38.

CLOTHING TRADES AWARD 1973
NO. 16 OF 1972
18.—WAGES
The rates of pay in this Award have been broadbanded as an interim step towards the introduction of a new skills
based classification structure.
This interim broadbanding arrangement is a measure designed to assist the future effective implementation of
skills based classification structures presently under development. The interim arrangements will provide a basis
for employers, unions and employees, to examine and introduce work arrangements which eliminate impediments
to multiskilling and broadbanding the range of tasks which employees may be required to carry out.

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

1837

Subject to the provisions of Clause 26 of this Award, employees of the classifications set out in Clause 18 hereof
shall be paid the weekly Award Rates set opposite those classifications hereunder and provided that the Award
Rates as then applying shall have the further minimum rates adjustments prescribed hereunder added at the time
prescribed hereunder.
B
BROADBANDED RATES
Award Rates per week 1st
Wage Band
Base Rate
Supplementary
pay period commencing on
Number
per week
Payment
or after 15/5/92
$
per week
$
$
1A
299.50
25.90
325.40
1B
314.30
27.80
342.10
2A
322.00
31.40
353.40
2B
326.30
27.10
353.40
3A
334.00
30.60
364.60
3B
345.70
39.80
385.50
4
358.30
58.90
417.20
5
376.30
82.60
458.90
The above Supplementary Payment column includes the following total minimum rates adjustments (MRA) and the
difference between the base rate of the Federal Clothing Trades Award 1982 as at 15/5/92 and the result of subtracting the
total MRA adjustments from the award rate effective on 15/5/92 in this Award.
Wage Band
1st MRA
2nd MRA
3rd & Final
Total MRA
Number
per week
per week
MRA per week
per week
(15/5/91)
(15/11/91)
(15/5/92)
$
$
$
$
1A
4.90
7.30
7.40
19.60
1B
5.10
7.70
7.90
20.70
2A
5.50
8.30
8.60
22.40
2B
3.80
5.80
5.90
15.50
3A
5.20
7.70
7.90
20.80
3B
8.50
12.80
13.10
34.40
4
12.70
19.10
19.60
51.40
5
19.30
29.00
29.70
78.00
(a)
Order Tailoring for Males:
The weekly wage for every description of work done in connection with the making and/or altering
and/or repairing and/or work incidental thereto of all male outer garments of any description (including
dressing gowns) cut and made to chart measure or cut and made to an individual measure and garments
that are fitted on shall be as follows:
No.
Classification
Wage
Band
No.
1.
Cutter, marking in and/or cutting out ........ .........................
5
2.
Trimmer marking in and/or cutting out
linings or trimmings ......................... ..................................
3B
3.
Fitter up and/or shaper ........................................................
3B
4.
Head of a table or bench of machines,
in charge of four or more persons
$10.00
above appropriate machinist rate ........................................
$10.00
5.
Tailor or tailoress employed in making
and/or altering coats by hand or by
machine and who in the ordinary course
of employment is performing similar
work to that ordinarily performed by
an order tailor .....................................................................
4
6.
Coat maker engaged on three of any of
the following operations:
(a)
Canvassing fore-parts by hand;
(b)
Basting-under and basting-out
facings by hand;
(c)
Inserting pads, basting on
under-collars and basting-in sleeves
for try-on;
(d)
Hand felling top collars
(e)
Basting-in sleeves by hand and
working sleeve heads ..........................................
3B
7.
Employees employed making and/or altering
by hand or by machine any part of a dress
coat, tuxedo, frock coat, dinner jacket,
or body coats of all descriptions ............ .............................
3B
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(c)

Classification
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Wage
Band
No.
2B
2A
2A
2B
3A

Coat table hand or coat machinist . ......................................
Trouser table hand or trouser machinist ..............................
Vest table hand or vest machinist ........................................
Embosser, embroiderer, cornelli employee .........................
Presser pressing off and/or under-pressing ..........................
Examiner examining for faults in
construction .........................................................................
3B
14.
All others not herein classified ............................................
1A
Order Tailoring for Females
The weekly wage for every description of work done in connection with order tailoring for females
which includes the making and/or altering and/or repairing and/or work incidental thereto of tailored
female outer garments cut and made to chart measure or cut and made to an individual measure and
garments that are fitted on shall be as follows:
15.
Cutter, marking in and/or cutting out ..................................
5
16.
Trimmer marking in and/or cutting out
linings or trimmings ............................................................
3B
17.
Fitter up and/or shaper ........................................................
3B
18.
Head of a table or a bench of machines,
in charge of four or more persons $10.00
above appropriate machinist rate...........................................
$10.00
19.
Tailor or tailoress employed in making
coats by hand or by machine and who in
the ordinary course of employment is
performing similar work to that
ordinarily performed by an order tailor ...............................
4
20.
Coat maker engaged on three of any of the
following operations:
(a)
Canvassing fore-parts by hand;
(b)
Basting-under and basting-out facings
by hand;
(c)
Inserting pads, basting on under—
collars and basting-in sleeves for try-on;
(d)
Hand felling top collars
(e)
Basting-in sleeves by hand and working
sleeve heads .........................................................
3B
21.
Coat table hand or coat machinist .......................................
2B
22.
Skirt maker and/or machinist ..............................................
2A
23.
Outer leg wear maker and/or machinist ...............................
2A
24.
Embosser, embroiderer, cornelli employee .........................
2B
25.
Presser pressing off and/or under-pressing ..........................
3A
26.
Examiner examining for faults in
construction .........................................................................
3B
27.
All others not herein classified ............................................
1A
Ready Made Clothing for Males
The provisions contained in this group shall not apply to the making of cardigans, pullovers and knitted
swimsuits in establishments of employers wherein the principal business of such employer consists of
the knitting of materials and the making of garments so knitted.
The weekly wage for every description of work done in connection with the making and/or altering
and/or repairing and/or work incidental thereto of all male outer garments of any description (including
dressing gowns) excepting those specified in Groups A and I shall be as follows:
28.
Cutter, laying up and/or marking in and/or
using marker lay and/or cutting out .....................................
4
29.
Die cutter in cutting room ................... ................................
4
30.
Trimmer marking in and/or cutting out
linings or trimmings ......................... ...................................
3B
31.
Fitter up and/or shaper .........................................................
3B
32.
Head of a table or a bench of machines,
in charge of four or more persons $7.10
above appropriate machinist rate .........................................
$7.10
33.
Tailor or Tailoress .......................... .....................................
4
34.
Alteration or repair hand (tailor or
tailoress) ................................... ...........................................
4
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(e)
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Wage
Band
No.

Alteration hand (other than tailor or
tailoress) in retail establishment .........................................
3A
36.
Coat table hand or coat machinist ......................................
2B
37.
Trouser table hand or trouser machinist .............................
2A
38.
Vest table hand or vest machinist .......................................
2A
39.
Presser pressing off and/or under pressing
garments other than the garment which the
employee is making ............................................................
3A
40.
Durable crease setters and/or sprayers ................................
2B
41.
Seam presser and/or seam opener by machine
or by hand ...........................................................................
2A
42.
Canvas fuser and/or air operated fusing
machine operator other than on a Hoffman
type press ............................................................................
2A
43.
Embosser, embroiderer, cornelli employee ........................
2B
44.
Proofer .............................................................................. 2A
45.
Examiners, examining for faults in construction:
(i)
Tailor or Tailoress ..............................................
3B
(ii)
Others .. ...............................................................
2B
46.
Brusher and folder ..............................................................
2A
47.
Hand sewer of buttons, hooks eyes, press
studs and the like ................................................................
2A
48.
Operator, electronic welding machine ................................
1B
49.
Operator of press stud or rivetting machine .......................
1B
50
Transporter operator, i.e. employee
operating console ...............................................................
2B
51.
All others not herein classified ...........................................
1A
Order Dressmaking
The weekly wage for every description of work done in connection with order dressmaking which
includes the making and/or altering and/or repairing and/or adorning and/or work incidental thereto of
all female outer garments of any description (including dressing gowns) cut and made to an individual
measure and garments that are fitted on, other than such items of outer wearing apparel as are specified
in Group B hereof, shall be as follows:
52.
Cutter, marking in and/or cutting out .................................
5
53.
Head of a table or a bench of machines in
charge of four or more persons $10.00
above appropriate machinist rate .........................................
$10.00
54.
Table hand or machinist .....................................................
2B
55.
Presser operating Hoffman type press or
hand iron more than 3.63kg (8 lbs.) in
weight (not counter-balanced .............................................
3A
56.
Presses pressing off and/or underpressing
- other .............................................................................. 2B
57.
Pleater making patterns and pleating by hand
or by machine .....................................................................
3B
58.
Pleater, rolling in by hand or machine
and/or inserting pleat into pattern .......................................
2A
59.
Embosser, embroiderer, cornelli employee ........................
2B
60.
Fitter-on trying on to a customer unfinished
or finished garments ...........................................................
3A
61.
Hand sewers of buttons, hooks, eyes, press
studs and the like ................................................................
2A
62.
All others not herein classified ...........................................
1A
Ready Made Dressmaking and Ready Made Tailoring for Females
The provisions contained in this group shall not apply to the making of cardigans, pullovers and knitted
swimsuits in establishments of employers wherein the principal business of such employer consists of
the knitting of materials and the making of garments so knitted.
The weekly wage for every description of work done in connection with the making and/or altering
and/or repairing and/or adorning and/or work incidental thereto of all descriptions of ready made
garments or outer wearing apparel for females excepting those specified in Groups B, D and I, which
shall include tea, dressing or house gowns, blouses, fronts, collars, collarettes, cuffs and children's
garments (other than those included in Group F shall be as follows:
63.
Cutter, marking in and/or cutting out .................................
4
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No.
4

Die cutter in cutting room ................... ................................
Trimmer marking in and cutting out linings
and/or trimmings ............................. ....................................
3B
66.
Fitter up and/or shaper .........................................................
3B
67.
Head of a table or a bench of machines,
in charge of four or more persons $7.30
above appropriate machinist rate .........................................
$7.30
68.
Tailor or Tailoress .......................... .....................................
4
69.
Table hand, finisher or machinist
including the making garment of fronts,
collars collarettes, cuffs or shoulder
pads ......................................................................................
2B
70.
DELETED
71.
Embosser, Embroiderer, Cornelli employee ........................
2B
72.
Alteration hand (other than tailor or
tailoress) in retail establishment ........... ...............................
3A
73.
Presser pressing off and/or underpressing
operating Hoffman type press or hand
iron more than 3.63 kg (8 lbs.) in
weight (not counter-balanced) .............................................
3A
74.
Presser pressing off and/or under-pressing
- other ...................................... ............................................
2B
75.
Seam presser and/or seam opener by machine
or by hand ............................................................................
2A
76.
Durable crease setter and/or sprayer ....................................
2B
77.
Pleater making patterns and pleating by
hand or by machine ........................... ..................................
3B
78.
Pleater, rolling in by hand or by machine
and/or inserting pleat into pattern ........................................
2A
79.
Examiner examining for faults in
construction ................................. ........................................
2B
80.
Hand sewer of buttons, hooks, eyes, press
studs and the like ........................... ......................................
2A
81.
Operator, electronic welding machine .................................
1B
82.
Operator of press stud or riveting machine ... ......................
1B
83.
Transport operator i.e., employee operating
console .................................................................................
2B
84.
All others not herein classified ............. ...............................
1A
Underclothing
The provisions contained in this group shall not apply to establishments of employers wherein the
principal business of such employers consists of the knitting of goods and making of garments from
goods so knitted.
The weekly wage for every description of work done in connection with the making and/or altering
and/or repairing and/or adorning and/or work incidental thereto of all descriptions of underclothing for
females which includes corsets, brassieres, nightgowns, pyjamas, pinafores, and aprons for females,
and sunsuits, playsuits, and similar garments for children not exceeding eight years of age shall be as
follows:
85.
Cutter, marking in and/or cutting out ........ ..........................
4
86.
Die cutter in cutting room ................... ................................
4
87.
Head of a table or a bench of machines, in
charge of four or more persons $7.10
above appropriate machinist rate ..........................................
$7.10
88.
Machinist .............................................................................
2A
89.
Adornment employee ........................... ...............................
2A
90.
Table hand and/or finisher ...................................................
2A
91.
Presser and/or ironer operating Hoffman
type press or hand iron more than 3.63kg
(8 lbs.) in weight (not counter-balanced) .... ........................
3A
92.
Presser and/or ironer—other ................ ...............................
2A
93.
Transferer ................................... .........................................
2A
94.
Examiner examining for faults in
construction ................................. ........................................
2A
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Hand sewer of buttons, hooks, eyes,
press studs and the like ..................... ..................................
2A
96.
Transporter operator i.e., employee
operating console ................................................................
2A
97.
All others not herein classified ............. ..............................
1A
Whitework
The weekly wage for every description of work done in connection with the making and/or altering
and/or repairing and/or adorning and/or work incidental thereto of all descriptions of whitework which
shall include all descriptions of napery and/or sheets and/or pillow slips and/or pillow shams and/or
diapers and/or handkerchiefs and/or towels and/or chenille bedspreads and/or mosquito nets and/or
chenille bath mats, ironing board covers and, when made in clothing and whitework factories, toys
and/or lamp shades and/or cot covers and/or blankets and/or bedspreads, shall be as follows:
98.
Cutter, marking in and/or cutting out ........ .........................
4
99.
Die cutter in cutting room ...................................................
4
100.
Head of a table or a bench of machines,
in charge of four or more persons $7.10
above appropriate machinist rate ........................................
$7.10
101.
Machinist and/or table hand .................. .............................
2A
102.
Transferer and/or adornment employee ..............................
2A
103.
Presser and/or ironer operating Hoffman
type press or hand iron more than 3.63kg
(8 lbs.) in weight (not counter-balanced) ............................
3A
104.
Presser and/or ironer—other ...............................................
2A
105.
Examiner .............................................................................
2A
106.
Dyer and/or bleacher (Chenille) .............. ...........................
3A
107.
Vat attendant (Chenille) ......................................................
2A
108.
Divider of material .......................... ...................................
2A
109.
All others not herein classified ............. ..............................
1A
Collars, Shirts, Ties, Scarves and Pyjamas
The weekly wage for every description of work done in connection with the making and/or altering
and/or repairing and/or adorning and/or work incidental thereto of collars, ties, scarves, cuffs, shirts,
shirt fronts, pyjamas for males, singlets or underpants (except knitted goods,) shall be as follows:
110.
Cutter, marking in and/or cutting out ........ .........................
4
111.
Die cutter in cutting room ...................................................
4
112.
Head of a table or a bench of machines,
in charge of four or more persons $7.10
above appropriate machinist rate ........................................
$7.10
113.
Machinist and/or table hand and/or
adornment employee ...........................................................
2A
114.
Presser and/or ironer operating Hoffman
type press or hand iron more than 3.63kg
(8 lbs.) in weight (not counter-balanced) ............................
3A
115.
Presser and/or ironer—other ...............................................
2A
116.
Fuser ........................................ ...........................................
2A
117.
Examiner examining for faults in
construction ................................. .......................................
2A
118.
Transporter operator i.e., employee
operating console ................................................................
2A
119.
All others not herein classified ............. ..............................
1A
Industrial Clothing
The weekly wage for every description of work done in the making and/or work incidental thereto of
industrial clothing for males and females which includes industrial uniforms overalls (excluding what
are known in the trade as shaped garments) boiler suits, dust coats and industrial shorts, made from
materials other than woollen or worsted shall be as follows:
120.
Cutter, marking in and/or cutting out ........ .........................
4
121.
Die cutter in cutting room ...................................................
4
122.
Head of a table or a bench of machines,
in charge of four or more persons $7.10
above appropriate machinist rate ............. ...........................
$7.10
123.
Machinist and/or table hand .................. .............................
2A
124.
Presser and/or ironer operating Hoffman
type press or hand iron more than 3.63kg
(8 lbs.) in weight (not counter-balanced) ............................
3A
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125.
126.
127.
128.
129.

Presser and/or ironer—other ................ ...............................
Examiner ..................................... ........................................
Operator, electronic welding machine .................................
Operator of press stud or riveting machine ... ......................
Transporter operator i.e., employee
operating console .................................................................
All others not herein classified ............. ...............................

130.

81 W.A.I.G.
Wage
Band
No.
2A
2A
1B
1B
2A
1A

(j)

Headwear
The weekly wage for every description of work done in connection with the making and/or altering
and/or repairing and/or adorning and/or work incidental thereto of any kinds of hats, caps, bonnets,
helmets, berets, or any other kind of headwear (except such hats as are made under the provision of the
Felt Hatting Award 1977) shall be as follows:
131.
Cutter other than milliner ................... .................................
4
132.
Head of a table or a bench of machines,
in charge of four or more persons $7.10
above appropriate machinist rate .........................................
$7.10
133.
Hand blocker ................................. ......................................
4
134.
Machine blocker .............................. ....................................
3A
135.
Helmet maker ................................. .....................................
2B
136.
Cap maker .................................... .......................................
2B
137.
Machinist and/or table hand .................. ..............................
2A
138.
Model milliner designing original models ...........................
3A
139.
Milliner ................................................................................
2A
140.
Presser and/or ironer operating Hoffman
type press or hand iron more than 3.63kg
(8 lbs.) in weight (not counter-balanced) .... ........................
3A
141.
Presser and/or ironer—other ................ ...............................
2A
142.
Operator, electronic welding machine .................................
1B
143.
All others not herein classified ............. ...............................
1A

(k)

Umbrellas
The weekly wage for every description of work done in connection with the making and/or altering
and/or repairing and/or work incidental thereto of any description of umbrellas, or parasols or the like
shall be as follows:
144.
Gore cutter, marking in and/or cutting out ... .......................
3B
145.
Machinist .............................................................................
2A
146.
Examiner ..................................... ........................................
2A
147.
Hand ironer ..........................................................................
2A
148.
Frame maker ........................................................................
2A
149.
Umbrella assembler, including rib assembling,
band fixing, topping, clipping in rolling,
studding, pulling up and fitting handles,
angle joints, runners, notches, bells
and spikes ................................... .........................................
1B
150.
All others not herein classified ............. ...............................
1A

(l)

Fur Trade
The weekly wage for every description of work done in connection with the making and/or altering
and/or remodelling and/or repairing and/or work incidental thereto of all types of garments or articles
such as coats, jackets, capes, headwear, scarves, collars, cuffs, neckwear, muffs, rugs, mats and toys
made in the establishment of a furrier from furred and/or haired and/or wooled skins shall be as
follows:
151.
Cutter marking in and/or cutting out ......... ..........................
5
152.
Head of a table or a bench of machines, in
charge of four or more persons $7.10
above appropriate machinist rate .........................................
$7.10
153.
Nailer ...................................................................................
3A
154.
Fur machinist .......................................................................
3A
155.
Machinist (other than on fur machine) and/or
table hand ................................... .........................................
2B
156.
All others not herein classified ............. ...............................
1A
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Artificial Flowers and Brushed Silk Emblems
The weekly wage for every description of work done in connection with the making and/or work
incidental thereto of all types of artificial flowers and brushed silk emblems shall be as follows:
157.
Cutter and/or stamper ........................ .................................
3A
158.
Dyer ......................................... ...........................................
3A
159.
Shaper of petals by hand, with aid of
curling iron and/or bowler and assembling
the petals so shaped ......................... ...................................
2B
160.
Employee assembling and/or making and/or
tying and/or pressing artificial flowers ..... ..........................
2B
161.
Tiers and/or cutters and/or brushers of
emblems ..............................................................................
2B
162.
All others not herein classified ............. ..............................
1A

BROADBANDING ADJUSTMENT
(1)
Any overaward payment applicable at the date of the order of the Western Australian Industrial
Relations Commission State Wage Decision 1989 shall be reduced by the amount of difference
between the broadbanded rate specified below and the weekly wage rate which applied immediately
prior to that order for the classification concerned.
Wage Band
Number

(2)

Broadbanded Rate
Per Week as at
14/3/91
$
1A
288.00
1B
300.70
2A
310.10
2B
316.90
3A
322.60
3B
329.50
4
341.40
5
355.40
The structural efficiency increases specified above shall be added to existing actual rates of pay/base
rates of pay for time employees/payment by results employees respectively and shall not be absorbed
into any overaward or bonus payment.
1A
10.00
1B
12.50
2A
12.50
2B
12.50
3A
12.50
3B
12.50
4
15.00
5
15.00

D

(DELETED)

E

STRUCTURAL EFFICIENCY
In consideration of the wage increases resulting from the first structural efficiency adjustment payable employees
are to perform a wider rate of duties including work which is incidental or peripheral to their main tasks or
functions.
In accordance with the Structural Efficiency Principle the parties agree to the:
(a)
acceptance of classification change and new job specifications;
(b)
performance of a wider range of duties, including work which is incidental or peripheral to the main
tasks or functions;
(c)
preparedness of employees to undertake training associated with wider range of duties;
(d)
acceptance in principle that with due consultation between the relevant parties there will be no barriers
to opportunity for advancement of employees within the award structure or through access to training;
(e)
co-operation in the transition from the old structure to the new structure in an orderly manner.
The parties to this Award have agreed that the trialling and test procedures are to be conducted during
October 1990.

F

SKILL BASED CLASSIFICATION STRUCTURE
The new classification structure shall be trialled in companies, following agreement being reached between the
parties.
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ENTERPRISE FLEXIBILITY—WORKING PATTERNS/ARRANGEMENTS
The parties to this Award have agreed to a procedure, consistent with the State Wage Case Decision, to provide
for enterprise flexibility in working arrangements and patterns.
Proposed enterprise flexibility in terms of work arrangements/patterns will be trialled in the same companies in
which skill structures are to be trialled.
For the purpose of testing, the following procedure will be established:
(a)
A committee shall identify matters to be subject to trial, to ensure that working patterns and
arrangements enhance flexibility and the efficiency of the industry. Without limiting the opportunities
for innovation, the identification of matters should include, but not be limited to pages 9, 10 and 11 of
the National Wage Case Decision, August 1989.
(b)
Examination of enterprise flexibility shall occur on a joint basis through Consultative Committees
established pursuant to the TCF National Consultative Guidelines.
(c)
Before any changes to work arrangements or patterns are considered by the Consultative Committee,
the Union official, the whole workforce and the section of the workforce affected shall be advised that
the changes are to be considered and of the date and time of the consultative committee meeting at
which the matter will be subject to initial consideration.
(d)
Before any changes to work arrangements or patterns are proposed by the Consultative Committee, the
relevant union official, the whole workforce and the section of the workforce affected shall have the
opportunity to examine the proposals and to express their views on the desirability of the proposed
changes. These views shall be taken into account by the Consultative Committee before they finalise
their proposal.
(e)
Where the consultative committee makes a proposal relating to work patterns/arrangements, the
proposal shall be referred to senior management. Senior management shall consider the matter to the
Union for consideration.
(f)
No change to existing work patterns/arrangements shall be introduced unless:—
(i)
it is a change in relation to a matter which is subject to trial;
(ii)
a majority of the workforce affected by the proposed change has endorsed the proposal;
(iii)
senior management has endorsed the proposal;
(iv)
the union has endorsed the proposal.
(v)
All agreed changes to work patterns/arrangements shall be incorporated within a written
Agreement, signed for an on behalf of the employer and the Union.
(vi)
Each agreement shall be subject to ratification by the W.A. Industrial Relations Commission
PAYMENTS BY RESULTS
The parties have agreed to jointly review and develop the Payment By Results clause. The review shall include,
but not be confined to:
(a)
the establishment of an appropriate Payment By Results rate or rates,
(b)
a review of the extent to which the existing Payment By Results clause is consistent with the effective
implementation of the structural efficiency principle.
(c)
any other matter the Commission determines is relevant.
18A.—RATES OF PAY POST TRANSITION PERIOD
Subject to the provisions of Clause 26.—Aged, Infirm or Slow Employees of this award, employees in the skill levels
set out in subclause (3) of this clause shall be paid the weekly award rate set out opposite those skill levels in
subclause (2) of this clause.
Skill Based Classification Structure
(a)
The
following wage schedule will operate from the beginning of the first pay period to commence after the
st
1 August 2001.
Skill
Level
Trainee
1
2
3
4
5
(b)

Relativity to
Skill Level 4
78
82
87.4
92.4
100
Na

Base Rate
299.50
314.30
334.00
345.70
358.30
376.30

Supplementary
Payment
25.90
27.80
30.60
39.80
58.90
82.60

Arbitrated
Safety Net
Adjustment
88.00
88.00
88.00
88.00
90.00
90.00

Total
Minimum
Award Rate
413.40
430.10
452.60
473.50
507.20
548.90

The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
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Skill Levels
Trainee
Employees at this level:
·
Shall be new entrants into the industry.
·
Shall for a period of up to three months undergo approved (including induction) training so as to enable
them to achieve the level of competence required to be classified at skill level 1.
·
Shall work under the following conditions:
Totally defined procedures and methods
Constant direct supervision
Constant direct training
Progressive assessment and feedback
Training for new entrants will be determined in accordance with the needs of the enterprise, but shall involve
instruction aimed at assisting trainees to achieve the range of competencies required at skill level 1, including:
·
The knowledge and skills required to apply relevant Occupational Health and Safety practices and
procedures.
·
The knowledge and skills required to apply specified quality control standards to their own work.
·
The knowledge and skills required to apply specified operation practices and procedures and to meet
efficiency requirements.
·
The knowledge and skills required to apply minor equipment/machine maintenance relevant to the
equipment involved in the performance of their own work.
Skill Level 1
Employees at this level:
1.
Shall work to defined procedures/methods either individually or in a team environment and
2.
Shall exercise skills to perform basic tasks and
3.
Shall be aware of and apply basic quality control skills in the receipt and completion of their own work
to the specified quality standards.
In addition, according to the needs and operational requirements of the enterprise, employees at this
level:
4.
May be required to exercise the skill necessary to assist in providing basic on-the-job instruction by
way of demonstration and explanation.
5.
May be required to record basic information on production and/or quality indicators as required.
6.
May be required to work in a team environment.
7.
May be required to apply minor equipment/machine maintenance.
8.
May be required to exercise key pad skills.
9.
May be required to exercise the level of English literacy and numeracy skills to effectively perform
their tasks.
10.
May commence training in additional skills required to advance to a higher skill level.
Skill Level 2
Employees at this level exercise the skills required to be graded at skill level 1, and
1.
Shall work to defined procedures/methods, either individually or in a team environment, and
2.
Shall exercise the skills to perform intermediate tasks, and
3.
Shall understand and apply quality control skills in their own work and component parts (including
understanding of the likely cause/s of deviations to specified quality standards in their own work).
In addition, according to the needs and operational requirements of the enterprise, employees at this level:
4.
May be required to exercise the skill necessary to assist in providing on-the-job instruction to
employees in skills required at skill level 2 and below by way of demonstration and explanation.
5.
May be required to record detailed information on production and/or quality indicators as required.
6.
May be required to exercise team work skills.
7.
May be required to identify and rectify minor equipment/machine faults, and report problems that
cannot be rectified to a mechanic or supervisor.
8.
May be required to exercise basic computer skills.
9.
May commence training in additional skills required to advance to a higher skill level.
Skill Level 3
Employees at this level exercise the skills required to be graded at skill level 2, and
1.
Shall exercise discretion, initiative and judgement on the job in their own work, either individually or in
a team environment, and
2.
Shall exercise skills to:
(a)
perform a complex task/s, or
(b)
perform a series of different operations on a machine/s, or
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use a variety of machine types three of which require the exercise of level 2 skills, and
Shall be responsible for quality assurance in their own work and assembly of component
parts including having an understanding of how this work relates to subsequent production
processes and its contribution to the final appearance of the garment.
In addition, according to the needs and operational requirements of the enterprise, employees at this
level:
(b)
May be required to investigate causes of quality deviations to specified standards and
recommend preventative action.
4.
May be required to exercise the skills necessary to assist in providing on-the-job instruction to
employees in skills required at skill level 3 and below by way of demonstration and explanation.
5.
May be required to record detailed information on, and recommend improvements to, production and/or
quality.
6.
May be required to take a co-ordinating role for a group of employees or in a team environment (which
includes contributing to the identification and resolution of the problems of others and assisting in
defining work group procedures and methods), where the members of the group or team are at skill
level 3 and below.
7.
May be required to exercise advanced equipment maintenance and problem solving skills (including
identification of major equipment faults).
8.
May commence training in additional skills required to advance to a higher skill level.
Skill Level 4
Employees at this level exercise the skills required to be graded at skill level 3 and have a comprehensive
knowledge of product construction. Employees at this level shall also:
·
Apply skills and knowledge, equivalent to that of a qualified tradesperson, that have been acquired as a
result of training or experience, or
·
Hold a relevant trade certificate, and
1.
Shall work largely independently (including developing and carrying out of a work plan to
specifications), and
2.
Shall exercise a range of skills involving planning, investigation and resolution of problems, and/or
training, and/or supervision, and/or specialised technical tasks, or
Shall make a whole garment to specifications, or exercise equivalent skills.
In addition, according to the needs and operational requirements of the enterprise, employees at this
level:
3.
May be required to apply quality control/assurance techniques to their work group or team.
4.
May have designated responsibility for the training of other employees (and if so shall be trained
trainers).
5.
May be responsible for quality and production records relating to their own work group or team.
6.
May be required to take a co-ordinating role for a group of workers or in a team environment (which
includes contributing to the identification and resolution of the problems of others and assisting in
defining work group procedures and methods), where the members of the group or team are at skill
level 4 and below.
7.
May be required to exercise advanced equipment maintenance and problem solving skills (including
identification of major equipment faults and organisation or performance or necessary repair).
8.
May commence training in additional skills required to advance to a higher skill level.
3.

(c)
(a)

Explanation of terms
1.
Basic tasks
Uncomplicated tasks which are easily learned and involve little decision making whether machine or
non machine.
Basic machine tasks are those where the positioning of the work may be controlled by guidebars and
sensor lights, or other such guiding devices or where there is uncomplicated feeding of the fabric.
2.

Intermediate tasks
Tasks which are more difficult to learn, involve more decision making than skill level 1 tasks and
which may require fabric knowledge, whether machine or non machine.
Intermediate machine tasks require skill in positioning, feeding and handling of work involving
directional changes, contouring or critical stopping points, or require feeding and handling skills
beyond those of a skill level 1 operator because of fabric variation.
Intermediate non machine tasks require skills to perform a sequence of related tasks.

3.

Complex tasks
Tasks which are more difficult to learn and involve a higher level of decision making than skill level 2
tasks, whether machine or non machine.
Complex machine tasks require fabric manipulation skills and knowledge beyond those of a skill level
2 operator to perform more difficult tasks or to handle and align the sections while ensuring correct
shaping of the end result because of the complexity of combining parts or because of frequent variation
in fabrics.
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8.

9.

10.
11.
12.
13.

14.
15.

16.
17.

18.
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Series of different operations on a machine/s
Performing a sequence of different operations on a machine/s to complete the majority of a complex
garment.
Machine
Any piece of equipment which performs a significant part of an operation in:
·
designing/grading of patterns
·
marker spreading
·
spreading of fabric
·
cutting, sewing, finishing, pressing and packaging of products
and which is powered by an external source i.e. electricity, steam or compressed air or combinations of
these.
Hand tools are not machines and refer to those items which are primarily powered by the operator e.g.
scissors, shears, staplers, tagging guns and tape dispensers.
Variety of machine types
Three or more different types of machines which are sufficiently different in their operation to require
the exercise of different skills (i.e. a button holer and a button sewer are the same machine type for this
purpose whereas a button holer and an overlocker are different machine types).
Whole garment machinist or equivalent skills
A machinist who works largely independently in producing a complex garment from written
specifications and patterns. Examples of "equivalent skills" include:
·
sample machinist
·
a machinist who performs each of the operations required to complete a complex whole
garment from specifications
·
a fully multi-skilled machinist who is required to perform any of the operations involved in
the making of a complex whole garment to specification.
Skill
The application of a combination of abilities, knowledge and attributes to competently perform a given
activity or activities.
Competence
The ability to perform a particular activity or activities to a prescribed standard (or standards) and under
a prescribed set of circumstances.
Component parts
The parts of the product which the operator receives in order to perform their job.
Key pad skills
Ability to use a small panel of keys, either numerical or with symbols, to operate equipment.
Basic computer skills
Use of a computer to enter, retrieve and interpret data.
Co-ordinating role
A role which involves responsibility for organising and bringing together the work and resource
requirements of a work group or team.
Defined procedures/methods
Specific instructions outlining how an operator is to do their job.
Largely independently
Where the employee is accountable for own results including:
·
carrying out assigned task
·
co-ordinating processes
·
setting and working to deadlines.
Designated responsibility
Identified by management as a person with a specific role or responsibility.
Minor equipment/machine maintenance
Includes cleaning and minor adjustments to the equipment involved. In the case of sewing machines
for example, it may include:
·
changing needles
·
cleaning
·
lubrication
·
tension and stitch adjustment.
On-the-job instruction
Demonstrating, showing, explaining and/or guiding other employees as to how to perform a particular
task or operation to a competent standard.
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Quality assurance
The overall system and plans used to provide confidence that goods and services will satisfy given
requirements.
20.
Quality control
The activities used to check that materials and products meet quality specifications; includes the
grading of product into acceptable and unacceptable categories.
21.
Quality deviations
Departures from a quality standard.
22.
Quality indicators
Information used to determine whether a quality standard has been met.
23.
Specified quality standards
Detailed standards against which quality is measured.
24.
Team environment
An environment involving work arrangements in which a group of people work closely, flexibly and in
co-operation with each other to ensure efficient and effective performance.
(4)
Supplementary Payments
(a)
An adult weekly employee shall be paid not less than the award rate specified in subclause (2)(a) and
(2)(b) hereof.
(b)
The supplementary payment specified in subclause (2)(a) and (2)(b) hereof is in substitution for any
overaward payment received by an employee immediately prior to the beginning of the first pay period
to commence on or after 1 November 1993 which shall be reduced by the amount of the supplementary
payment or discontinued if the overaward payment was less than the supplementary payment.
"Overaward payment" is defined as the amount (whether it be termed "overaward payment",
"attendance bonus", "service increment", or any term whatsoever) which an employee would receive in
excess of the award rate specified in subclause (2)(a) and (2)(b) hereof but shall not include overtime,
shift allowances, penalty rates, disability allowances, or any other ancillary payments of a like nature
prescribed by this award.
(c)
Whenever a decision of the Western Australian Industrial Relations Commission provides that award
wage rates are to be increased by a percentage, a flat amount, or a combination of both, the base rate
and the award rate prescribed in subclause (2)(a) and (2)(b) hereof shall be increased by either the
specified percentage or by adding the specified flat amount. The supplementary payment shall then be
calculated by deducting the new base rate from the new award rate, and any increase in the
supplementary payment shall not reduce the level of overaward payment defined in paragraph (b)
hereof.
(d)
The award rate specified in subclause (2)(a) and (2)(b) hereof and which includes the supplementary
payment specified in subclause (2)(a) and (2)(b) hereof shall be paid for all purposes of this award.
19.—MINIMUM WAGE
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult Award
Wage unless otherwise provided in this clause.
(i)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the
beginning of the first pay period on or after 1st August 2001.
(ii)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions.
(iii)
Unless otherwise provided in this subclause adults employed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award Wage according to the hours worked.
(iv)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provision to the Minimum Adult Award Wage of $413.40 per week.
(v)
(aa)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
traineeships, or Jobskills traineeships or to other categories of employees who by prescription are
paid less than the minimum award rate.
(bb)
Liberty to apply is reserved in relation to employees excluded under (aa) above and any special
categories of employees not included here or otherwise in relation to the application of the
Minimum Adult Award Wage.
(vi)
Subject to this subclause the Minimum Adult Award Wage shall —
(aa)
apply to all work in ordinary hours.
(bb)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during
sick leave, long service leave and annual leave and for all other purposes of this award.
(vii)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult
apprentice in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate requires
specific mention as at 13th November 1997.)
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CLERKS (COMMERCIAL RADIO AND TELEVISION BROADCASTERS) AWARD OF 1970
NO. 14C OF 1968
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
8.—RATES OF PAY
The following shall be the minimum rates of wages per week payable to employees covered by this Award.
Adult Employees (rate per week)—
(a)
Arbitrated Safety
Base Rate
Total Rate
Net Adjustment
Per Week
$ Per Week
Per Week
$
$
$
At 21 years of age
361.10
88.00
449.10
At 22 years of age
365.30
88.00
453.30
At 23 years of age
369.10
88.00
457.10
At 24 years of age
373.00
88.00
461.00
At 25 years of age and over
377.40
88.00
465.40
(b)
Adult stenographers, comptometer or calculating or ledger machine operators shall receive $4.10 per week
in addition to the rates set out in paragraph (a) of this subclause.
(c)
Arbitrated Safety
Base Rate
Total Rate
Net Adjustment
Per Week
$ Per Week
Per Week
$
$
$
Senior Clerks (Classified as such
383.20
88.00
471.20
or in default of agreement by the
Board of Reference)
(d)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Junior Employees—
(a)
Percentage of the rate for an adult employee at 21 years of age per week—
%
At 15 years of age
40
At 16 years of age
50
At 17 years of age
60
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%
At 18 years of age
70
At 19 years of age
80
At 20 years of age
90
Junior stenographers, comptometer or calculating or ledger machine operators shall, in addition to the rates
set out in paragraph (a) of this subclause, receive—
At 17 years of age
0.70
At 18 years of age
1.00
At 19 years of age
2.60
At 20 years of age
3.40

CLERKS (COMMERCIAL, SOCIAL AND PROFESSIONAL SERVICES) AWARD
NO. 14 OF 1972
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
11.—RATES OF PAY
The following shall be the minimum rates of wages per week payable to employees covered by this award who, for
the purposes of this clause, shall be graded pursuant to the provisions of Clause 11A.—Classification Structure—
Skill Descriptors of this award.
Base Rate
(2)
(per week):$
(a)
Adult Employees
Grade 1
1st year of experience at this grade
314.10
2nd year of experience at this grade
326.10
3rd year of such experience and thereafter
336.30
Grade 2
1st year of experience at this grade
345.50
2nd year of experience at this grade
349.10
3rd year of such experience and thereafter
354.20
Grade 3
1st year of experience at this grade
360.80
2nd year of such experience and thereafter
365.20
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Junior Employees
Base Rate (per week) expressed as a percentage of the base rate prescribed for the relevant year of
experience at the Grade in paragraph (2) hereof appropriate to the work performed by the junior
employee—
%
At 15 years of age
40
At 16 years of age
50
At 17 years of age
60
At 18 years of age
70
At 19 years of age
80
At 20 years of age
90
Supplementary Payments (per week)—
(a)
(i)
Adult Employees
In addition to the Base Rate payable pursuant to the provisions of subclause (2) of this clause, an adult
employee employed in a grade listed hereunder, shall be paid per week the supplementary payment
prescribed in this paragraph.
Grade 1
$
st
1 year of experience at this grade
132.70
nd
134.50
2 year of experience at this grade
rd
135.90
3 year of such experience and thereafter
Grade 2
st
137.20
1 year of experience at this grade
nd
137.70
2 year of experience at this grade
rd
3 year of such experience and thereafter
138.50
Grade 3
st
139.40
1 year of experience at this grade
nd
2 year of such experience and thereafter
142.00
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(b)
Junior Employees
A junior employee shall be paid per week a percentage of the supplementary payment prescribed for the
relevant year of experience at the Grade appropriate to the work performed by the junior employee, being
the percentage applicable to the age of the junior employee according to the percentage scale prescribed in
subclause (2), of this clause.
(c)
The amount payable to any employee pursuant to the provisions of this subclause—
(i)
shall be for all purposes of this award;
(ii)
shall be reduced by the amount of any payment being made to that employee in addition to the
said rates otherwise than pursuant to the provisions of this clause, whether or not such payment is
being made by virtue of any order, industrial agreement or other agreement or arrangement.
(d)
The rate prescribed in this award for any grade of employee is not amended by this subclause and shall not,
for the purpose of any other award, order, industrial agreement or other agreement, be deemed to have been
so amended.
Implementation
An employer shall grade clerical employees according to this clause and the provisions of Clause 11A.—
Classification Structure—Skill Descriptors of this award no later than 19th September, 1993 and, if such grading
entitles an employee to an increased weekly wage in accordance with this clause, such increase (i.e. being the amount
due under this clause in excess of the actual rate which was paid immediately prior to the pay period commencing on
or after 1st June, 1993) shall be implemented and paid in the following manner—
(a)
where the increase to an employee is 3% or less, such increase is to be paid from the beginning of the first
pay period commencing on or after the 1st day of June, 1993;
(b)
where the increase to an employee is more than 3%, but 6% or less, half the increase shall be paid from the
beginning of the first pay period commencing on or after the 1st day of June, 1993 and the total increase
shall be paid from the beginning of the first pay period commencing on or after the 1st day of September,
1993;
(c)
where the increase to an employee is more than 6%, but 9% or less, one third of the increase shall the paid
from the beginning of the first pay period commencing on or after the 1st day of June, 1993, two thirds of
the increase shall be paid from the beginning of the first pay period commencing on or after the 1st day of
September, 1993, and the total increase shall be paid from the beginning of the first pay period
commencing on or after the 1st day of December, 1993;
(d)
where the increase due to an employee is greater than 9%, one quarter of the increase shall be paid from the
beginning of the first pay period commencing on or after the 1st day of June, 1993, half the increase shall
be paid from the beginning of the first pay period commencing on or after the 1st day of September, 1993,
three quarters of the increase shall be paid from the beginning of the first pay period commencing on or
after the 1st day of December, 1993 and the total increase shall be paid from the beginning of the first pay
period commencing on or after the 1st day of March, 1994.
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CLERKS (TIMBER) AWARD
NO. 61 OF 1947
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
10.—RATES OF PAY
The following shall be the minimum rates of wages per week payable to employees covered by this award who, shall
for the purposes of this clause, shall be graded pursuant to the provisions of Clause 10A.—Classification Structure—
Skill Descriptor of this award.
Base Rate (per week):
$
(a)
Adult Employees
Grade 1
1st year of experience at this grade
314.10
2nd year of experience at this grade
326.10
3rd year of such experience and thereafter
336.30
Grade 2
1st year of experience at this grade
345.50
2nd year of experience at this grade
349.10
3rd year of such experience and thereafter
354.20
Grade 3
1st year of experience at this grade
360.80
2nd year of such experience and thereafter
365.20
(b)
Junior Employees
Base Rate (per week) expressed as a percentage of the base rate prescribed for the relevant year of
experience at the Grade in paragraph (a) hereof appropriate to the work performed by the junior
employee—
%
At 15 years of age
40
At 16 years of age
50
At 17 years of age
60
At 18 years of age
70
At 19 years of age
80
At 20 years of age
90
Supplementary Payments (per week)—
(a)
(i)
Adult Employees
In addition to the Base Rate payable pursuant to the provisions of subclause (2) of this clause, an
adult employee employed in a grade listed hereunder shall be paid per week the supplementary
payment prescribed in this subparagraph.
$
Grade 1
st
1 year of experience at this grade
132.70
nd
134.50
2 year of experience at this grade
rd
135.90
3 year of such experience and thereafter
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Grade 1
137.20
st
1 year of experience at this grade
137.70
nd
2 year of experience at this grade
138.50
rd
3 year of such experience and thereafter
Grade 3
st
139.40
1 year of experience at this grade
nd
142.00
2 year of experience at this grade
(ii)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(b)
Junior Employees
relevant year of A junior employee shall be paid per week a percentage of the supplementary payment
prescribed for the experience at the Grade appropriate to the work performed by the junior employee, being
the percentage applicable to the age of the junior employee according to the percentage scale prescribed in
subclause (2) of this clause.
(c)
The amount payable to any employee pursuant to the provisions of this subclause—
(i)
shall be for all purposes of this award;
(ii)
shall be reduced by the amount of any payment being made to that employee in
addition to the said rates otherwise than pursuant to the provisions of this clause,
whether or not such payment is being made by virtue of any order, industrial agreement
or other agreement or arrangement.
(d)
The rate prescribed in this award for any grade of employee is not amended by this subclause and shall not,
for the purpose of any other award, order, industrial agreement or other agreement, be deemed to have been
so amended.
Casual Employees
A casual clerk may be employed at an hourly rate for a lesser period than four weeks and shall be paid while so
employed, twenty-five percent in addition to the Base Rate and Supplementary Payment prescribed by this award
with a minimum engagement of four hours: Provided that, notwithstanding anything contained in this subclause, the
basis and terms of employment of a casual clerk may be varied by agreement in writing between the employer and
the Union.
Part-time Employees
(a)
A part-time employee shall be an employee engaged at an hourly rate for a lesser period per week than the
hours usually worked in each establishment.
(b)
Progression through the incremental levels of the appropriate grade in subclause (2) of this clause shall be
strictly related proportionally in accordance with the number of hours worked, to the conditions prescribed
in each establishment for full-time employees.
(c)
Payment of annual leave and sick pay for part-time employees shall be strictly related proportionately in
accordance with the number of hours worked, to the conditions prescribed in each establishment for fulltime employees.
Implementation
An employer shall grade clerical employees according to this clause and the provisions of Clause 10A.—
Classification Structure—Skill Descriptors of this award no later than 19th September, 1993 and, if such grading
entitles an employee to an increased weekly wage in accordance with this clause, such increase (i.e. being the amount
due under this clause in excess of the actual rate which was paid immediately prior to the pay period commencing on
or after 1st June, 1993) shall be implemented and paid in the following manner—
(a)
where the increase to an employee is 3% or less, such increase is to be paid from the beginning of the first
pay period commencing on or after the 1st day of June, 1993;
(b)
where the increase to an employee is more than 3%, but 6% or less, half the increase shall be paid from the
beginning of the first pay period commencing on or after the 1st day of June, 1993 and the total increase
shall be paid from the beginning of the first pay period commencing on or after the 1st day of September,
1993;
(c)
where the increase to an employee is more than 6%, but 9% or less, one third of the increase shall the paid
from the beginning of the first pay period commencing on or after the 1st day of June, 1993, two thirds of
the increase shall be paid from the beginning of the first pay period commencing on or after the 1st day of
September, 1993, and the total increase shall be paid from the beginning of the first pay period
commencing on or after the 1st day of December, 1993;
(d)
where the increase due to an employee is greater than 9%, one quarter of the increase shall be paid from the
beginning of the first pay period commencing on or after the 1st day of June, 1993, half the increase shall
be paid from the beginning of the first pay period commencing on or after the 1st day of September, 1993,
three quarters of the increase shall be paid from the beginning of the first pay period commencing on or
after the 1st day of December, 1993 and the total increase shall be paid from the beginning of the first pay
period commencing on or after the 1st day of March, 1994.

1854

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

(1)
(2)

(3)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

81 W.A.I.G.

CLERKS' (ACCOUNTANTS' EMPLOYEES) AWARD 1984
NO. A8 OF 1982
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
11.—RATES OF PAY
The following shall be the minimum rates of wages per week payable to employees covered by this Award.
Adult Employees (rate per week)—
(a)
Arbitrated Safety
Base Rate
Net Adjustment
Total Rate
Per Week
Per Week
$ Per Week
$
$
$
At 21 years of age
361.40
88.00
449.40
At 22 years of age
365.60
88.00
453.60
At 23 years of age
369.30
88.00
457.30
At 24 years of age
373.30
88.00
461.30
At 25 years of age and over
377.70
88.00
465.70
(b)
Adult stenographers, comptometer or calculating or ledger machine operators shall receive $4.10 per week
in addition to the rates set out in paragraph (a) of this subclause.
(c)
Arbitrated Safety
Base Rate
Net Adjustment
Total Rate
Per Week
Per Week
$ Per Week
$
$
$
Senior Clerks (Classified as such
383.70
88.00
471.70
or in default of agreement by the
Board of Reference)
(d)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Junior Employees—
(a)
Percentage of the rate for an adult employee at 21 years of age per week—
%
At 15 years of age
40
At 16 years of age
50
At 17 years of age
60
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%
At 18 years of age
70
At 19 years of age
80
At 20 years of age
90
(b)
Junior stenographers, comptometer or calculating or ledger machine operators shall, in addition to the rates
set out in paragraph (a) of this subclause, receive—
$
At 17 years of age
0.70
At 18 years of age
1.00
At 19 years of age
2.60
At 20 years of age
3.40
Casual clerks may be employed at an hourly rate and shall be paid whilst so employed twenty-five percent, in
addition to the rates prescribed above, with a minimum engagement of four hours.

CLERKS (BAILIFFS' EMPLOYEES) AWARD 1978
NO. R19 OF 1976
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
12.—RATES OF PAY
The following shall be the minimum rates of wages per week payable to employees covered by this Award.
Adult Employees (rate per week)—
(a)
Arbitrated Safety
Base Rate
Net Adjustment
Total Rate
Per Week
Per Week
$ Per Week
$
$
$
At 21 years of age
361.10
88.00
449.10
At 22 years of age
365.30
88.00
453.30
At 23 years of age
369.10
88.00
457.10
At 24 years of age
373.00
88.00
461.00
At 25 years of age and over
377.40
88.00
465.40
(b)
Adult stenographers, comptometer or calculating or ledger machine operators shall receive $4.10 per week
in addition to the rates set out in paragraph (a) of this subclause.
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Junior Employees—
(a)
Percentage of the rate for an adult employee at 21 years of age per week—
%
At 15 years of age
40
At 16 years of age
50
At 17 years of age
60
At 18 years of age
70
At 19 years of age
80
At 20 years of age
90
(b)
Junior stenographers, comptometer or calculating or ledger machine operators shall, in addition to the rates
set out in paragraph (a) of this subclause, receive—
$
At 17 years of age
0.70
At 18 years of age
1.00
At 19 years of age
2.60
At 20 years of age
3.40
Employees classified in accordance with subclauses (2) and (3) of this clause who are gazetted as Assistant Bailiffs in
order to facilitate office procedures shall not be paid in accordance with subclause (5) of this clause, unless they are
required by the Bailiff to perform those additional duties beyond the immediate precincts of the office.
Assistant Bailiffs (wage per week):
Arbitrated Safety
Base Rate
Net Adjustment
Total Rate
Per Week
Per Week
$ Per Week
$
$
$
On appointment
364.00
88.00
452.00
After six months’ service
407.30
88.00
495.30
After two years’ service
431.70
90.00
521.70
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

CLERKS' (CONTROL ROOM OPERATORS) AWARD 1984
NO. A14 OF 1981
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
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payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
14.—RATES OF PAY
The following shall be the minimum rates of wages per week payable to employees covered by this award.
Control Room Operators (wages per week):
Arbitrated Safety
Base Rate
Net Adjustment
Total Rate
Per Week
Per Week
Per Week
$
$
$
During the first six months
361.40
88.00
449.40
experience
Thereafter
395.50
88.00
483.50
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
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Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(a)
Casual employees may be employed at an hourly rate for a lesser period than thirteen weeks and shall be
paid while so employed 20 per cent in addition to the rates prescribed above, with a minimum engagement
of four hours.
(b)
Subject to any agreement between the employer and the employee to the contrary subclause (4) of Clause
7.—Hours shall not apply to casual employees.
(c)
Notwithstanding anything contained in this subclause the basis and terms of employment of casual clerks
may be varied in any particular case by agreement in writing between the employer and the Union.
(a)
Part-time employees may be employed at an hourly rate for a lesser period per week than the hours usually
worked in each establishment.
(b)
Payment for annual leave and sick pay, for part-time employees, shall be strictly related proportionately in
accordance with the number of hours worked, to the conditions prescribed in each establishment for fulltime employees.
(c)
For the purpose of this clause part-time employees weekly hours shall not exceed thirty-two except by
written agreement with the Union.
(d)
In the event of any dispute concerning the employment of any part-time employee the matter may be
referred to a Board of Reference.
(e)
Subject to any agreement between the employer and the employee to the contrary subclause (4) of Clause
7.—Hours shall not apply to part-time employees.

CLERKS' (CREDIT AND FINANCE ESTABLISHMENTS) AWARD
NO. 16 OF 1952
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
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Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
10.—RATES OF PAY
The following shall be the minimum rates of wages per week payable to employees covered by this Award.
Adult Employees (rate per week)—
(a)
Arbitrated Safety
Base Rate
Net Adjustment
Total Rate
Per Week
Per Week
Per Week
$
$
$
At 21 years of age
361.10
88.00
449.10
At 22 years of age
365.30
88.00
453.30
At 23 years of age
369.10
88.00
457.10
At 24 years of age
373.00
88.00
461.00
At 25 years of age and over
377.40
88.00
465.40
(b)
Adult stenographers, comptometer or calculating or ledger machine operators shall receive $4.10 per week
in addition to the rates set out in paragraph (a) of this subclause.
(c)
Arbitrated Safety
Base Rate
Net Adjustment
Total Rate
Per Week
Per Week
Per Week
$
$
$
Senior Clerks (Classified as such
383.20
88.00
471.20
or in default of agreement by the
Board of Reference)
(d)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.

(3)

(1)
(2)

Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Junior Employees—
(a)
Percentage of the rate for an adult employee at 21 years of age per week—
%
At 15 years of age
40
At 16 years of age
50
At 17 years of age
60
At 18 years of age
70
At 19 years of age
80
At 20 years of age
90
(b)
Junior stenographers, comptometer or calculating or ledger machine operators shall, in addition to the rates
set out in paragraph (a) of this subclause, receive—
$
At 17 years of age
0.70
At 18 years of age
1.00
At 19 years of age
2.60
At 20 years of age
3.40

CLERKS' (CUSTOMS AND/OR SHIPPING AND/OR FORWARDING AGENTS) AWARD
NO. 47 OF 1948
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
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The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

10.—RATES OF PAY
The following shall be the minimum rates of wages per week payable to employees covered by this Award.
(1)
The following shall be the minimum rates of wages per week payable to employees covered by this Award.
(2)
Adult Employees (rate per week)—
(a)
Arbitrated Safety
Base Rate
Net Adjustment
Total Rate
Per Week
Per Week
$ Per Week
$
$
$
At 21 years of age
361.10
88.00
449.10
At 22 years of age
365.30
88.00
453.30
At 23 years of age
369.10
88.00
457.10
At 24 years of age
373.00
88.00
461.00
At 25 years of age and over
377.40
88.00
465.40
(b)
Adult stenographers, comptometer or calculating or ledger machine operators shall receive $4.10 per week
in addition to the rates set out in paragraph (a) of this subclause.
(c)
Arbitrated Safety
Total Rate
Net Adjustment
Base Rate
$ Per Week
Per Week
Per Week
$
$
$
Senior Clerks (Classified as such or in default of
383.20
88.00
471.20
agreement by the Board of Reference)
(d)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(3)
Junior Employees—
(a)
Percentage of the rate for an adult employee at 21 years of age per week—

At 15 years of age
At 16 years of age
At 17 years of age
At 18 years of age
At 19 years of age
At 20 years of age

%
40
50
60
70
80
90
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Junior stenographers, comptometer or calculating or ledger machine operators shall, in addition to the
rates set out in paragraph (a) of this subclause, receive—
$
At 17 years of age
0.70
At 18 years of age
1.00
At 19 years of age
2.60
At 20 years of age
3.40

CLERKS' (GRAIN HANDLING) AWARD
NO. R34 OF 1977
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
8.—WAGES
The rates of pay of adult employees shall be as prescribed by this clause and the rates of pay of junior employees
shall be the following percentages of the prescribed adult rate for the work upon which the junior employee is
engaged:
Under 18 years of age
60%
At 18 years of age
70%
At 19 years of age
80%
At 20 years of age
90%
The weekly rate of pay for adult employees shall be as follows:
$
Arbitrated
Total
Safety Net
$
$
Level 7:
Base
519.90
88.00
607.90
Increment 1
532.20
88.00
620.20
Increment 2
544.50
88.00
632.50
Increment 3
556.80
88.00
644.80
Increment 4
569.10
88.00
657.10
Level 6:
Base
479.10
88.00
567.10
Increment 1
487.20
88.00
575.20
Increment 2
495.30
88.00
583.30
Increment 3
503.50
88.00
591.50
Increment 4
511.70
88.00
599.70
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$
Level 5:
Base
422.90
90.00
512.90
Increment 1
434.10
90.00
524.10
Increment 2
445.30
90.00
535.30
Increment 3
456.50
90.00
546.50
Increment 4
467.80
88.00
555.80
Level 4:
Base
392.00
88.00
480.00
Increment 1
402.30
88.00
490.30
Increment 2
412.60
88.00
500.60
Level 3:
Base
369.50
88.00
457.50
Increment 1
377.00
88.00
465.00
Increment 2
384.50
88.00
472.50
Level 2:
Base
359.50
88.00
447.50
Increment 1
364.50
88.00
452.50
Level 1
Base
350.40
88.00
438.40
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
No employee shall, as a result of the implementation of this classification structure, suffer any reduction in wages or
conditions which the employee was receiving as at 11 October, 1991.
(a)
Promotion to an employee’s next and subsequent increments shall be based on a combination of
performance, qualifications and experience.
(b)
Reclassification to another level shall be subject, but not limited to, the employee satisfying the relevant
criteria, training requirements and competency standards for that level.
(c)
Application for progression to the employee’s next increment or for reclassification may be made by the
employee or by the employee’s Section and/or Department Head.
The employer may direct an employee to carry out such duties as are within the limits of the employee’s skill,
competence and training.

CLERKS' (HOTELS, MOTELS AND CLUBS) AWARD 1979
NO. R7 OF 1977
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
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equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
7.—WAGES
The minimum fortnightly rates of pay for employees covered by this Award shall be as set out in this clause.
Adult Employees (rate per fortnight):
Arbitrated
Base Rate per
Safety Net
Total Rate per
Fortnight
Adjustment per
Fortnight
$
Fortnight
$
$
(a)
At 21 years of age
724.10
176.00
900.10
At 22 years of age
732.40
176.00
908.40
At 23 years of age
739.80
176.00
915.80
At 24 years of age
747.70
176.00
923.70
At 25 years of age and over
756.70
176.00
932.70
(b)
Adult stenographers, comptometer or calculating or ledger machine
8.30
operators shall receive in addition to the rates set out in paragraph (a) of
this subclause, the following amount per fortnight.
Provided that the allowance shall not be paid to an employee for using a
calculator for the purpose of simple arithmetic calculation.
(c)
Senior Clerks
(classified as such or in default of
agreement, by a Board of
Reference)
768.60
176.00
944.60
(d)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments
Junior Employees—
(a)
Percentage of the rate for an adult employee at 21 years of age per fortnight—
%
At 15 years of age
40
At 16 years of age
50
At 17 years of age
60
At 18 years of age
70
At 19 years of age
80
At 20 years of age
90
(b)
Junior stenographers, comptometer or calculating or ledger machine operators shall receive in addition to
the rates set out in paragraph (a) of this subclause, the following amounts per fortnight—
$
At 17 years of age
1.50
At 18 years of age
2.30
At 19 years of age
5.00
At 20 years of age
6.80
Provided that the allowance shall not be paid to an employee for using a calculator for the purpose of
simple arithmetic calculation.

CLERKS (PUBLIC AUTHORITIES) AWARD 1987
NO. PSA A7A OF 1987
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.

81 W.A.I.G.
(5)
(6)

(7)

(8)

(1)

(2)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

1863

Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
SCHEDULE A—SALARIES AND SALARY RANGES
Annual salaries applicable to officers covered by this Award.
Arbitrated Safety Net
Level
Salary
Total Salary
Adjustment
Per Annum
Per Annum
$
$
$
LEVEL 1
2357.00
12802.00
Under 17 years
10445
2753.00
14960.00
17 years
12207
3212.00
17450.00
18 years
14238
3720.00
20201.00
19 years
16481
4177.00
22684.00
20 years
18507
24920.00
1.1
20331
4589.00
25572.00
1.2
20983
4589.00
26223.00
1.3
21634
4589.00
26975.00
1.4
22281
4694.00
27626.00
1.5
22932
4694.00
28277.00
1.6
23583
4694.00
28922.00
1.7
24332
4590.00
29440.00
1.8
24850
4590.00
30206.00
1.9
25616
4590.00
LEVEL 2
31123.00
2.1
26533
4590.00
31827.00
2.2
27236
4590.00
32565.00
2.3
27975
4590.00
33346.00
2.4
28756
4590.00
34163.00
2.5
29573
4590.00
LEVEL 3
35286.00
3.1
30696
4590.00
36161.00
3.2
31571
4590.00
37063.00
3.3
32473
4590.00
37989.00
3.4
33399
4590.00
LEVEL 4
39259.00
4.1
34669
4590.00
40149.00
4.2
35664
4485.00
41173.00
4.3
36688
4485.00
LEVEL 5
43145.00
5.1
38660
4485.00
44478.00
5.2
39993
4485.00
45863.00
5.3
41378
4485.00
48082.00
5.4
43597
4485.00
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
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Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

(5)

CLERKS' (R.A.C. CONTROL ROOM OFFICERS) AWARD
NO. A42 OF 1987
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
31.—RATES OF PAY
The following shall be the base rates of wages per week payable to employees covered by this award.
(1)
Supplementary
Base Rate
Payment
Total Rate
$
$
$
Grade 1: Service Operator
Level 1
387.00
85.20
472.20
Level 2
387.00
88.00
475.00
(2)
Grade 2: Service Operator
Level 1
393.50
89.20
482.70
Level 2
398.90
88.00
486.90
(3)
Grade 3: Service Operator
Level 1
398.90
93.80
492.70
Level 2
398.90
108.30
507.20
(4)
Grade 4: Service Operator
Level 1
425.70
91.30
517.00
Level 2
425.70
106.50
532.20
Definitions—
(a)
Grade 1: Service Operator—Main Job Function—
To receive and make telephone calls from club members (and potential members) requesting assistance and
providing service as required.
Indicative Key Tasks—
•
Access database and enter bookings in relation to emergency breakdown service.
•
Receive, make and transfer telephone calls from Automatic Call Distribution system and freeway
phone.
•
Retrieve and enter information into database.
•
Arrange vehicle inspection bookings.
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Provide information to members and other callers by telephone on RAC products, services and
procedures.
Employees at Grade 1 are expected to work within established routines, methods and procedures
and after 4 weeks of training, shall work without direct supervision. They perform and are
accountable for clerical and service tasks as directed within the general tasks outlined above.
(b)
Grade 2: Service Operator—Main Job Function—
In addition to the general duties of a Grade 1 Service Operator, a Grade 2 employee is required to
perform tasks as generally indicated below.
Indicative Key Tasks—
•
Use VDU terminal for data communication with mobiles and access data base.
•
Use voice radio for direct communication with mobiles.
•
Use telephone for direct communication with staff, members and contractors.
•
Operate manual job card system.
•
Access database and make bookings in relation to services over and above those in Grade 1.
Employees at Grade 2 perform tasks using a more extensive range of skills and knowledge than
Grade 1 Service Operators. They are required to exercise frequent low level decision making
skills within established procedures and may apply limited discretion within their range of skill,
knowledge, experience subject to routine supervision.
A working knowledge and understanding of the overall RAC phone room operation is required.
(c)
Grade 3: Service Operator
In addition to the general duties of Grade 2 Service Operator, a Grade 3 employee is required to perform
tasks as generally indicated below.
Indicative Key Tasks—
•
Prioritise and dispatch jobs to individual mobiles, using data or radio transmission.
•
Evaluate metropolitan fringe jobs for possible allocation to contractors.
•
Operate manual job system.
•
Ensure that Patrols are given breaks at the correct times.
•
Use VDU terminal to dispatch to mobiles.
•
Use voice radio to dispatch and receive jobs from mobiles.
•
Discuss with members and arrange towing/battery service as required.
•
Assist Shift Supervisor with issue of Patrol stores.
•
Manning of VK1 phone.
•
Assist with tasks undertaken by all staff up to and including Grade 3.
Employees at this grade as part of their required duties perform clerical and service tasks at a higher level
than Grade 2. They have greater responsibility and accountability for their work which requires them to act
upon most internal and external enquiries.
(d)
Grade 4: Service Co-ordinator—Main Job Function—
Employees at this grade are primarily engaged to assist the Shift Supervisor and in doing so are required to
provide general supervision and support to Grade 1, 2 and 3 Service Operators; and perform tasks as
generally indicated below.
Indicative Key Tasks—
•
Dispatch work to Field Operators and Contractors.
•
Supervise and verify daily attendance and productivity records.
•
Relieve and assist control room staff as required.
•
Maintain control room stationery levels.
•
Receive and deal with telephone calls.
•
Issue stock to Patrols.
Employees at this grade are expected to supervise control room staff under guidance from the Shift
Supervisor and generally perform tasks at a higher level than Grade 3 employees. A major focus of the
position is customer relations.
Decision making and discretion is required within established procedures and overall the employee is
responsible for his/her own work and the monitoring of others, reporting to the Shift Supervisor.
Progression Within a Grade—
New employees shall be appointed at Level 1 of the relevant grade upon commencement.
Existing employees shall be graded according to the translation table at Appendix A of the Award and will be
advised in writing of their classification. At twelve monthly intervals thereafter employees shall be subject to a
performance appraisal and shall advance to the next level within their appointed grade upon completion of twelve
months' satisfactory service.
Where an employee is denied an increment to the next level within a grade due to unsatisfactory performance, the
Club shall further review the employee within three months from the expected date of progression. During the three
months review period the employee shall be given adequate assistance by the employer and a reasonable opportunity
to meet the performance requirements of the position.
Progression From Grade to Grade—
An employee shall be graded according to the main job function for which they are employed. Movement to a higher
grade shall be determined by the employer where the employee is required to and performs the duties of a higher
classification and which is the employee's Main Job Function.
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Disputed Gradings—
Within 21 days of being graded, an employee dissatisfied with the grading determined by the employer may—
(a)
in the first instance request in writing a review by the Human Resources Department stating the reasons for
review and the Human Resources Department shall respond within 21 days.
(b)
if the employee remains dissatisfied after considering the written reasons provided by the employer, the
employee shall within 14 days request that a Board of Reference be called to determine the appropriate
grading.
Any amendment to the employee's grading shall apply from the date of the employee requesting in writing a review
in accordance with paragraph (a) hereof.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Wages—
Wages shall be paid fortnightly calculated on an average basis including an average of 38 hours per week. The
method of payment will be by electronic funds transfer. The pay period commences on Sunday and ends on the
Saturday.

CLERKS (RACING INDUSTRY—BETTING) AWARD 1978
NO. R22 OF 1977
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
8.—RATES OF PAY
The minimum rates of pay per hour payable to the employees classified hereunder shall be:
Arbitrated Safety
Net Adjustment
Total
Base Rate
Per
Rate
Per Hour
Hour
Per Hour
$
$
$
(a)
Clerk
9.97
2.31
12.28
(b)
Supervising Clerk and/or banker
10.41
2.31
12.72
(c)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
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These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Employees under the age of 21 years who are not regularly operating or attending a computer terminal shall be paid
80% of the rate prescribed for a Clerk in subclause (1) hereof.
In addition to the rates prescribed in subclauses (1) and (2) hereof employees shall be paid a loading calculated in
the following manner—
Employees employed by the W.A. Turf Club
62%
Employees employed by the W.A. Greyhound Racing Association
46%
Employees employed by the W.A. Trotting Association
27%
All others
31%
The loadings referred to in paragraphs (a), (b), (c) and (d) hereof include amounts in
compensation for the fact that annual leave, annual leave loading and sick leave are
not otherwise provided for in this award.

CLERKS' (SWAN BREWERY CO. LTD.) AWARD 1986
NO. A5 OF 1986
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
SCHEDULE “A”
Rates of Pay

(1) Graded Adults

Grade A

1
2
3

Grade B 1
2
3
Grade C 1
2
3

Base Rate
Per Week
$
515.20
509.40
503.70
494.60
488.90
483.70
473.20
468.20
463.30

Arbitrated Safety Net
Adjustment Per Week
$
88.00
88.00
88.00
88.00
88.00
88.00
88.00
88.00
88.00

Total Rate Per
Week
$
603.20
597.40
591.70
582.60
576.90
571.70
561.20
556.20
551.30
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Total Rate Per
Week
$

(2) Upgraded Adults
At 28 yrs of age and over
451.60
90.00
541.60
At 27 yrs of age and over
442.90
90.00
532.90
At 26 yrs of age and over
436.90
90.00
526.90
At 25 yrs of age and over
429.90
90.00
519.90
At 24 yrs of age and over
420.40
90.00
510.40
At 23 yrs of age and over
413.30
88.00
501.30
At 22 yrs of age and over
407.70
88.00
495.70
At 21 yrs of age and over
400.90
88.00
488.90
(3)
(a) Secretaries, stenographers, accounts
typists, comptometer operators, ledger
posting machine or punch card tabulator
operators, teletypists, audio typists and
switchboard operators:
At 27 yrs of age and over
455.60
90.00
545.60
At 26 yrs of age and over
440.80
90.00
530.80
At 25 yrs of age and over
433.50
90.00
523.50
At 24 yrs of age and over
425.00
90.00
515.00
At 23 yrs of age and over
417.20
90.00
507.20
At 22 yrs of age and over
411.30
88.00
499.30
At 21 yrs of age and over
405.00
88.00
493.00
(b) Senior secretaries
Secretary 1
472.00
88.00
560.00
Secretary 2
483.40
88.00
571.40
(c) Display Clerk
484.10
88.00
572.10
(d) Programmer
495.70
88.00
583.70
(4)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(5)
Junior (percent of minimum adult rate for classification in which employed).
%
At 20 years of age
92
At 19 years of age
75
At 18 years of age
65
At 17 years of age
55
At 16 years of age and over
50

(1)
(2)
(3)
(4)
(5)
(6)

(7)

CLERKS' (TAXI SERVICES) AWARD OF 1970
NO. 14B OF 1968
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
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(b)

(8)

(1)
(2)

(3)

(1)
(2)

apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
10.—RATES OF PAY
The following shall be the minimum rates of wages per week payable to employees covered by this award.
Adult Employees (rate per week)—
(a)
Arbitrated Safety
Base Rate
Net Adjustment
Total Rate
Per Week
Per Week
Per Week
$
$
$
At 21 years of age
361.10
88.00
449.10
At 22 years of age
365.30
88.00
453.30
At 23 years of age
369.10
88.00
457.10
At 24 years of age
373.00
88.00
461.00
At 25 years of age and over
377.40
88.00
465.40
(b)
Adult stenographers, comptometer or calculating or ledger machine operators shall receive $4.10 per week
in addition to the rates set out in paragraph (a) of this subclause.
(c)
Arbitrated Safety
Base Rate
Net Adjustment
Total Rate
Per Week
Per Week
Per Week
$
$
$
Senior Clerks (Classified as such
or in default of agreement by the
Board of Reference)
383.20
88.00
471.20
(d)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Junior Employees—
(a)
Percentage of the rate for an adult employee at 21 years of age per week—
%
At 15 years of age
40
At 16 years of age
50
At 17 years of age
60
At 18 years of age
70
At 19 years of age
80
At 20 years of age
90
(b)
Junior stenographers, comptometer or calculating or ledger machine operators shall, in addition to the rates
set out in paragraph (a) of this subclause, receive—
$
At 17 years of age
0.70
At 18 years of age
1.00
At 19 years of age
2.60
At 20 years of age
3.40

CLERKS' (WHOLESALE & RETAIL ESTABLISHMENTS) AWARD NO. 38 OF 1947
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
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The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
11.—RATES OF PAY
The following shall be the minimum rates of wages per week payable to employees covered by this award who, for
the purposes of this clause, shall be graded pursuant to the provisions of Clause 11A.—Classification Structure—
Skill Descriptors of this award.
(a)

Adult Employees

Base Rate
(per week)
$:

Grade 1
1st year of experience at this grade
314.10
2nd year of experience at this grade
326.10
3rd year of such experience and thereafter
336.30
Grade 2
1st year of experience at this grade
345.50
2nd year of experience at this grade
349.10
3rd year of such experience and thereafter
354.20
Grade 3
1st year of experience at this grade
360.80
2nd year of such experience and thereafter
365.20
(b)
Junior Employees
Base Rate (per week) expressed as a percentage of the base rate prescribed for the relevant year of
experience at the Grade in paragraph (a) hereof appropriate to the work performed by the junior
employee—
%
At 15 years of age
40
At 16 years of age
50
At 17 years of age
60
At 18 years of age
70
At 19 years of age
80
At 20 years of age
90
Supplementary Payments (per week)—
(a)
(i)
Adult Employees
In addition to the Base Rate payable pursuant to the provisions of subclause (2) of this clause, an
adult employee employed in a grade listed hereunder, shall be paid per week the supplementary
payment prescribed in this paragraph.
Grade 1
st
1 year of experience at this grade
nd
2 year of experience at this grade
rd
3 year of such experience and thereafter

$
132.70
134.50
135.90
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$
Grade 2
st
137.20
1 year of experience at this grade
nd
137.70
2 year of experience at this grade
rd
3 year of such experience and thereafter
138.50
Grade 3
st
139.40
1 year of experience at this grade
nd
142.00
2 year of such experience and thereafter
(ii)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(b)
Junior Employees
A junior employee shall be paid per week a percentage of the supplementary payment prescribed for the
relevant year of experience at the Grade appropriate to the work performed by the junior employee, being
the percentage applicable to the age of the junior employee according to the percentage scale prescribed in
subclause (2) of this clause.
(c)
The amount payable to any employee pursuant to the provisions of this subclause—
(i)
shall be for all purposes of this award;
(ii)
shall be reduced by the amount of any payment being made to that employee in addition to the said
rates otherwise than pursuant to the provisions of this clause, whether or not such payment is being
made by virtue of any order, industrial agreement or other agreement or arrangement.
(d)
The rate prescribed in this award for any grade of employee is not amended by this subclause and shall not,
for the purpose of any other award, order, industrial agreement or other agreement, be deemed to have
been so amended.
Casual Employees
(a)
A casual clerk may be employed at an hourly rate for a lesser period than four weeks and shall be paid
while so employed, twenty-five percent in addition to the Base Rate and Supplementary Payment
prescribed by this award with a minimum engagement of four hours: Provided that, notwithstanding
anything contained in this subclause, the basis and terms of employment of a casual clerk may be varied by
agreement in writing between the employer and the Union.
(b)
Subject to any agreement between the employer and the employee to the contrary, subclause (6) of Clause
7.—Hours of Duty, shall not apply to such casual employee.
Part-time Employees—
(a)
A part-time employee shall be an employee engaged at an hourly rate for a lesser period per week than the
hours usually worked in each establishment.
(b)
Progression through the incremental levels of the appropriate grade in subclause (2) of this clause shall be
strictly related proportionally in accordance with the number of hours worked, to the conditions prescribed
in each establishment for full-time employees.
(c)
Payment of annual leave and sick pay for part-time employees shall be strictly related proportionately in
accordance with the number of hours worked, to the conditions prescribed in each establishment for fulltime employees.
(d)
Subject to any agreement between the employee and the employer to the contrary, subclause (5) of Clause
7.—Hours of Duty, shall not apply to part-time employees.
Implementation—
An employer shall grade clerical employees according to this clause and the provisions of Clause 11A.—
Classification Structure—Skill Descriptors of this award no later than 19th September, 1993 and, if such grading
entitles an employee to an increased weekly wage in accordance with this clause, such increase (i.e. being the
amount due under this clause in excess of the actual rate which was paid immediately prior to the pay period
commencing on or after 1st June, 1993) shall be implemented and paid in the following manner—
(a)
where the increase to an employee is 3% or less, such increase is to be paid from the beginning of the first
pay period commencing on or after the 1st day of June, 1993;
(b)
where the increase to an employee is more than 3%, but 6% or less, half the increase shall be paid from the
beginning of the first pay period commencing on or after the 1st day of June, 1993 and the total increase
shall be paid from the beginning of the first pay period commencing on or after the 1st day of September,
1993;
(c)
where the increase to an employee is more than 6%, but 9% or less, one third of the increase shall the paid
from the beginning of the first pay period commencing on or after the 1st day of June, 1993, two thirds of
the increase shall be paid from the beginning of the first pay period commencing on or after the 1st day of
September, 1993, and the total increase shall be paid from the beginning of the first pay period
commencing on or after the 1st day of December, 1993;
(d)
where the increase due to an employee is greater than 9%, one quarter of the increase shall be paid from
the beginning of the first pay period commencing on or after the 1st day of June, 1993, half the increase
shall be paid from the beginning of the first pay period commencing on or after the 1st day of September,
1993, three quarters of the increase shall be paid from the beginning of the first pay period commencing on
or after the 1st day of December, 1993 and the total increase shall be paid from the beginning of the first
pay period commencing on or after the 1st day of March, 1994.
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CLUB WORKERS' AWARD, 1976
NO. 12 OF 1976
10A.—TRANSLATION OF CASUAL EMPLOYEES
This clause sets out the procedure to be followed to translate casual employees from the classification and wages
structure in this award prior to 21 February 2001 to a new classification and wages structure that will have effect on
the first pay period commencing on or after 1 July 2001.
This clause is intended to minimise the potential for disputes between an employer and an employee on the
translation and implementation of the new classification and wage structure. The clause does not diminish the
employer’s obligation to properly classify and pay an employee in accordance with the new classification and wage
structure from 1 July 2001 and an employer and an employee cannot contract out of the provision of this award.
From 21 February 2001 an employee previously classified in a classification of work shown in Column A of the
Table in sub-clause (4) below shall be reclassified to the classification shown immediately opposite in Column B.
Provided that an employee previously classified Bar Attendant 2 shall be reclassified to Food and Beverage 3 where
that employee's duties include the mixing of a range of sophisticated drinks or duties as defined in sub-clause (3) of
Clause 6.—Definitions of this award.
Despite the provisions of sub-clause (3) of Clause 11.—Casual Employees of this award, from 21 February 2001 to 1
July 2001 a casual employee shall be paid only the following hourly base rate of pay for any work performed—
Classification
Column A
N/A
Cleaner
Gardener
General Hand
Laundress
Lift Attd
Kitchen Hand
Yardman
Housemaid
Comm’aire
Hall Porter
Night Porter
Waiter
Steward
Snack Bar
Storeman
B’fast Cook
Bar Attd 1
Cashier
Bar Attd 2
Butcher
Security Off
Cook Alone
Timekeeper
Cellarman
Head Waiter
Head Steward
Hostess
Maintenance
Housekeeper/
Supervisor
Qual Cook
Butcher
(Tradesperson)
Chef
-

(5)
(6)
(7)
(8)
(9)
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Column B
Introductory
Guest Service Grade 1
Gardener
General Hand
Guest Service Grade 1
Guest Service Grade 1
Kitchen Attendant Grade 1
Yardman
Guest Service Grade 2
Guest Service Grade 2
Guest Service Grade 2
Night Porter
Food & Beverage Attendant Grade 2
Food & Beverage Attendant Grade 2
Food & Beverage Attendant Grade 2
Storeperson Grade 1
Cook Grade 1
Food & Beverage Attendant Grade 2
Food & Beverage Attendant Grade 2
Food & Beverage Attendant Grade 2
Cook Grade 1
Security Officer Grade 1
Cook Grade 2
Timekeeper/Security Officer Grade 2
Food & Beverage Attendant Grade 3
Food & Beverage Attendant Grade 3
Food & Beverage Attendant Grade 3
Food & Beverage Attendant Grade 3
Handyperson
Guest Service Grade 3

Minimum
Hourly Base
Rate
21-02-01
10.54

10.85

10.98

11.27
Cook Grade 3
Tradesperson Butcher
Cook Grade 4
Cook Grade 5

11.86
12.62
12.70

[All rates are effective from the beginning of the first pay period commencing on or after the date shown.]
Despite the provisions of sub-clause (4) of this clause, the provisions of Clause 29.—No Reductions of this award
apply.
As soon as practicable but by no later than 31 March 2001 unless otherwise agreed between the Union and the
employer, the employer shall notify each employee, in writing in the form specified in Schedule C – Letter to
Employees of the classification of work the employee is required by the employer to perform.
If an employee disputes the correctness or fairness of the classification nominated by the employer, the employee
shall notify the employer, in writing, of the employee’s view. The employer and the employee shall then meet and
make reasonable efforts to resolve any dispute.
Where the dispute is not resolved by discussions between the employer and the employee, either party may then seek
to have the matter dealt with in accordance with the disputes settling procedure.
Nothing in this clause shall be read so as to exclude the Union from representing its members.
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To avoid doubt, an employee shall be paid in accordance with the provision of sub-clause (11) of this clause from 1
July 2001 regardless of whether or not any dispute has been resolved.
Despite the provisions of sub-clause (3) of Clause 11.—Casual Employees of this award, from 1 July 2001 to 1 July
2003 a casual employee shall be paid only the following hourly base rate of pay for any work performed—
Base $ per Hour
Level

Level 1

Level 2

Level 3

Level 4

Level 5

Level 6

Classification

1.7.01

1.8.01

1.1.02

1.7.02

1.1.03

1.7.03

Introductory
Food & Beverage
Attendant Grade 1
Kitchen Attendant
Grade1
Guest Services Grade 1
Gardener
General Hand
Yardman
Food & Beverage
Attendant Grade 2
Cook Grade 1
Kitchen Attendant
Grade 2
Night Porter
Storeperson Grade 1
Doorperson/Security
Officer Grade 1
Guest Services Grade 2
Food & Beverage
Attendant Grade 3
Cook Grade 2
Kitchen Attendant
Grade 3
Guest Services Grade 3
Storeperson Grade 2
Timekeeper/Security
Officer Grade 2
Handyperson
Forklift Driver
Cook Grade 3
Storeperson Grade 3
Food & Beverage
Attendant Grade 4
(Tradesperson)
Guest Service Grade 4
Cook Grade 4
Food & Beverage
Supervisor
Guest Services
Supervisor
Cook Grade 5

10.54
10.88

10.88
11.22

10.88
11.25

10.88
11.28

10.88
11.30

10.88
11.32

11.11

11.45

11.58

11.71

11.84

11.98

11.44

11.78

11.95

12.12

12.29

12.46

12.08

12.42

12.64

12.86

13.08

13.34

12.90

13.29

13.57

13.85

14.13

14.44

13.07

13.46

13.83

14.20

14.57

14.94

[All rates are effective from the beginning of the first pay period commencing on or after the date shown.]

(1)

21. – WAGES
The following shall be the minimum fortnightly rates of wage payable to full-time employees covered by this
award—
$ per Fortnight
Level

Classification
Introductory

Level 1

Food & Beverage Attendant
Grade 1
Kitchen Attendant Grade1
Guest Services Grade 1
Gardener
General Hand
Yardman

1.7.01

1.8.01

1.1.02

1.7.02

800.80

826.80

826.80

826.80

830.00

856.00

858.00

860.20
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$ per Fortnight
Level

Classification

1.7.01

1.8.01

1.1.02

1.7.02

Level 2

Food & Beverage Attendant
Grade 2
Cook Grade 1
Kitchen Attendant Grade 2
Night Porter
Storeperson Grade 1
Doorperson/Security Officer
Grade 1
Guest Services Grade 2

860.00

886.00

898.50

910.40

Level 3

Food & Beverage Attendant
Grade 3
Cook Grade 2
Kitchen Attendant Grade 3
Guest Services Grade 3
Storeperson Grade 2
Timekeeper/Security Officer
Grade 2
Handyperson
Forklift Driver

890.00

916.00

931.00

947.00

Level 4

Cook Grade 3
Storeperson Grade 3
Food & Beverage Attendant
Grade 4
(Tradesperson)
Guest Service Grade 4

945.00

971.00

991.00

1014.40

Level 5

Cook Grade 4
Food & Beverage Supervisor
Guest Services Supervisor

1010.00

1040.00

1065.00

1097.80

Level 6

Cook Grade 5

1060.00

1090.00

1110.00

1135.60

[All rates are effective from the beginning of the first pay period commencing on or after the date shown.]
Arbitrated Safety Net Adjustments
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
21A.—MINIMUM WAGE -ADULT MALES & FEMALES
Notwithstanding the terms of this award no adult employee shall be paid less than the Minimum Adult Wage unless otherwise
provided in this clause.
(1)
The Minimum Adult Wage for a full-time adult employee is $413.40 per week payable from the beginning of the first
pay period on or after 1st August 2001.
(2)
Unless otherwise provided in this clause, adults employed as casual or part-time employees shall not be paid less than
"pro rata" the Minimum Adult Wage according to the hours worked.
(3)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Wage.
(4)
The Minimum Adult Wage shall not apply to apprentices, employees engaged on traineeships or to other categories of
employees who by prescription are paid less than the Minimum Adult Wage.
(5)
Subject to this clause the Minimum Adult Wage shall
(a)
apply to all work in ordinary hours.
(b)
apply to calculation of overtime and all other penalty rates, superannuation, payments during sick leave, long
service leave and annual leave and for all other purposes of this award.
(6)
(a)
An apprentice, twenty one years of age or over, shall not be paid less than the minimum weekly rate of pay
for an employee 21 years of age or more as prescribed by the Minimum Weekly Pay Order (provided the
exclusion therein for apprentices shall not apply) made pursuant to the Minimum Conditions of
Employment Act, 1993, as his ordinary rate of pay in respect of the ordinary hours of work prescribed by
this award.
(b)
Where the said rate of pay is applicable the same rate shall be payable on holidays, during annual leave,
sick leave, long service leave and any other leave prescribed by this agreement.
(c)
Notwithstanding the foregoing, where in this award an additional rate is prescribed for any work as a
percentage, fraction or multiple of the ordinary rate of pay, it shall be calculated upon the rate prescribed in
this award for the classification in which the employee is employed.
(2)
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The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated by
this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

COCKBURN CEMENT LIMITED AWARD 1991
NO. A14 OF 1991
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
5.—WAGES

(1)

Rates of Pay—
(a)

The wage rates and classifications in this award are the result of a substantial restructuring of provisions in
the awards which this award replaces. They represent one of the means for providing improved efficiency
and performance in the production, maintenance and distribution operations of the company.

(b)

The objective of the classification and wages provisions of this award is to provide the basis for an
equitable career path opportunity for all employees aimed at providing a flexible and productive workforce
which can, with appropriate training, efficiently meet the operational and maintenance needs of the
employer. An additional objective is to also provide work and a working environment which is satisfying
for employees.

(c)

The total wage payable in this subclause shall be inclusive of all over award, site allowances, dirt and
disability allowances, metal trades allowances or any other allowance or payment not provided for in
Clause 34.—Special Rates and Provisions.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
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The total wage payable fortnightly to all adult employees with more than two years service with the
company, except Woodman Point Dredging Operators, shall be—
Classification
Fortnightly
Relativity
ASNA per
Total per
Wage
to Grade 4
fortnight
fortnight
$
%
$
Grade
1
977.70
88
104.00
1081.70
2
1022.10
92
100.00
1122.10
3
1066.60
96
100.00
1166.60
4
1111.00
100
104.00
1215.00
5
1155.40
104
104.00
1259.40
6
1199.90
108
104.00
1303.90
7
1244.30
112
104.00
1348.30
8
1288.80
116
104.00
1392.80
(e)
The total wage payable fortnightly to all Woodman’s Point Dredging Operators with more than two years
service with the Company shall be:
Dredging
Fortnightly
Relativity
Fortnightly
Fortnightly
Operator
Wage
Grade 4 to
ASNA
Total
%
1
1177.10
88
104.00
1281.10
2
1230.60
92
104.00
1334.60
3
1284.10
96
104.00
1388.10
4
1337.60
100
104.00
1441.60
(f)
For the first two years of service with the Company an employee shall be paid 95% of his/her respective grade.
Where an employee has previous experience with the Company in the two years prior to re-engagement, this
may be taken into consideration as part of the first two years of service.
Payment of Wages—
(a)
Wages shall be paid fortnightly by direct deposit to the employee's Bank, Building Society, Credit Union
Account or any other Institution with a BSB number for electronic banking, for the actual time worked.
(b)
Each employee shall be provided in writing with details of the amount of wages to which the employee is
entitled, the amount of deductions made thereupon, the net amount being paid and the number of hours worked.
(c)
The ordinary rate per hour shall be calculated by dividing the appropriate fortnightly rate by 72 to the fourth
decimal place, ie $00.0000 rounded off.
(d)
An employee who lawfully leaves the employment or is dismissed for any reason, shall be paid wages up to that
time of termination of employment and all monies due will be paid by electronic transfer or cheque at the time
of termination or within 24 hours of such termination.
(e)
All overtime, allowances and penalty rates as prescribed by this award may be paid if requested within 48 hours
of the expiration of the pay period in which they occur.
Leading Hand/Team Leader/Team Coordinator Rates—
(a)
In addition to the wages prescribed in this Award a Leading Hand/Team Leader/Team Coordinator shall be paid
5% of his basic 36 hour week wage.
Apprentices—
(a)
The total wage payable fortnightly to all apprentices, expressed as a percentage of the Classification Grade 5 of
paragraph (1)(d) of this clause shall be:
Fortnightly
Relativity to
ASNA
Total
wage
Grade 5
$
%
Four Year Term
First year
485.30
42
43.70
529.00
Second year
635.50
55
57.20
692.70
Third year
866.60
75
78.00
944.60
Fourth year
1016.80
88
91.50
1108.30
(b)
Adult Apprenticeship
The total wage payable fortnightly to all first and second year adult apprentices shall be not less than the Grade
1 Classification rate, and for third year adult apprentices not less than 88% of the Grade 5 Classification rate
expressed in paragraph (1)(d) of this clause.
Junior Employees working in the chemical laboratory or clerical areas—
Wage per fortnight expressed as a percentage of the Classification Grade 1 of paragraph (1)(d) of this clause.
Fortnightly
Relativity to
Fortnightly
Total
wage
Grade 1
ASNA
Fortnightly
$
%
Under 16 years of age
391.10
40
55.60
446.70
16 years of age
488.80
50
63.00
551.80
17 years of age
586.90
60
70.40
657.30
18 years of age
684.40
70
77.80
762.20
19 years of age
782.10
80
85.20
867.30
20 years of age
879.90
90
92.60
972.50

81 W.A.I.G.

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

(1)

(2)
(3)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

1877

COMMERCIAL TRAVELLERS AND SALES REPRESENTATIVES' AWARD 1978
NO. R43 OF 1978
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
7.—WAGES
The following shall be the minimum weekly rates of wages payable to employees covered by this award with effect
from the first pay period on or after 1 August 2001.
(a)
Base Rate
Arbitrated
Award
$
Safety Net
Rate
Adjustments
$
$
(i)
Commercial
Traveller/
417.20
90.00
507.20
Sales Representative
(ii) Country
Traveller/
451.60
90.00
541.60
Sales Representative
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(b) During the first three months in the industry in which the employer is engaged, an employee classified in (i) or
(ii) above, shall be paid 85% of the appropriate rate of pay rounded to the nearest ten cents.
(c)
(i)
Probationary Commercial
$431.10
Traveller/Sales Representative
(ii)
Probationary Country Traveller/
$460.40
Sales Representative
The above "Probationary" rates are calculated by taking 85% of the appropriate rate in paragraph (a) above and
rounding to the nearest ten cents.
Provided that a Commercial Traveller/Sales Representative, required by his/her employer to make periodic visits to
country areas which necessitates him/her staying away from his/her normal place of residence for three or more
nights in any one week, shall be paid as a country traveller/sales representative for that week.
Where a worker is engaged on a “commission only” basis or an a “commission and retainer” basis he/she shall be
paid per week not less than the relevant minimum rate of pay prescribed in this award. Where a worker is employed
on a “commission only” or “retainer and commission” basis the period in relation to which commission shall be
calculated shall not be more than one month. The balance of commission outstanding after payment of the minimum
remuneration as provided for by this clause shall be paid to the worker not later than one week following the last day
of the said period.
At the time of payment of commission each worker shall be furnished with sufficient information to enable the
worker to check the correctness of the amount of commission paid.
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COMMUNITY COLLEGES (SALARIED OFFICERS) AWARD
NO. A14 OF 1983
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

Level

SCHEDULE B—SALARIES
Salary Per
Arbitrated
Annum
Safety Net
Adjustments
$
$

Total Salary
Per Annum
$

Level 1
Under 17 years
17 years
18 years
19 years
20 years
1.1
1.2
1.3
1.4
1.5
1.6
1.7
1.8
1.9

10,445
12,207
14,238
16,481
18,507
20,331
20,983
21,634
22,281
22,932
23,583
24,332
24,850
25,616

1,340
1,566
1,827
2,115
2,375
2,609
2,609
2,609
2,609
2,609
2,609
2,714
2,714
2,714

11,785
13,773
16,065
18,596
20,882
22,940
23,592
24,243
24,890
25,541
26,192
27,046
27,564
28,330

Level 2
2.1
2.2
2.3
2.4
2.5

26,533
27,236
27,975
28,756
29,573

2,610
2,610
2,610
2,610
2,714

29,143
29,846
30,585
31,366
32,287

Level 3
3.1
3.2
3.3
3.4

30,696
31,571
32,473
33,399

2,714
2,714
2,714
2,714

33,410
34,285
35,187
36,113

Level 4
4.1
4.2
4.3

34,669
35,664
36,688

2,714
2,714
2,714

37,383
38,378
39,402
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Level

Salary Per
Annum

Arbitrated
Safety Net
Adjustments
$
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Total Salary
Per Annum
$

$
Level 5
5.1
38,660
2,714
41,374
5.2
39,993
2,714
42,707
5.3
41,378
2,714
44,092
5.4
42,815
2,714
45,529
Level 6
6.1
45,126
2,714
47,840
6.2
46,697
2,714
49,411
6.3
48,323
2,714
51,037
6.4
50,059
2,714
52,773
Level 7
7.1
52,721
2,714
55,435
7.2
54,563
2,714
57,277
7.3
56,567
2,714
59,281
Level 8
8.1
59,824
2,714
62,538
8.2
62,157
2,714
64,871
8.3
65,050
2,714
67,764
Level 9
9.1
68,663
2,714
71,377
9.2
71,104
2,714
73,818
9.3
73,888
2,714
76,602
Class 1
78,098
2,714
80,812
Class 2
82,308
2,714
85,022
Class 3
86,516
2,714
89,230
Class 4
90,726
2,714
93,440
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.

Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

Level

Level 2/4
1st year
2nd year
3rd year
4th year
5th year
6th year
Level 5
1st year
2nd year
3rd year
4th year
Level 6
1st year
2nd year
3rd year
4th year
Level 7
1st year
2nd year
3rd year
Level 8
1st year
2nd year
3rd year

SCHEDULE C—SALARIES SPECIFIED CALLINGS
Total Salary
Arbitrated
Salary Per
Per Annum
Safety Net
Annum
$
$
$
26,533
27,975
29,573
31,571
34,669
36,688

2,610
2,610
2,714
2,714
2,714
2,714

29,143
30,585
32,287
34,285
37,383
39,402

38,660
39,993
41,378
42,815

2,714
2,714
2,714
2,714

41,374
42,707
44,092
45,529

45,126
46,697
48,323
50,059

2,714
2,714
2,714
2,714

47,840
49,411
51,037
52,773

52,721
54,563
56,567

2,714
2,714
2,714

55,435
57,277
59,281

59,824
62,157
65,050

2,714
2,714
2,714

62,538
64,871
67,764
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Annum
$

Arbitrated
Safety Net
$
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Total Salary
Per Annum
$

Level 9
1st year
68,663
2,714
71,377
2nd year
71,104
2,714
73,818
3rd year
73,888
2,714
76,602
Class 1
78,098
2,714
80,812
Class 2
82,308
2,714
85,022
Class 3
86,516
2,714
89,230
Class 4
90,726
2,714
93,440
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

(1)

(a)

COMMUNITY COLLEGES" AWARD, 1990
NO. A19 OF 1988(R)
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
SCHEDULE A—SALARIES
LECTURER SCALE
Minimum
Safety Net
Total Salary
Salary per
Adjustment
per annum $
annum $
per annum $
21558
3025.00
24583.00
1. Normal minimum commencing
point for lecturers possessing no
relevant post secondary
qualifications
23229
3130.00
26359.00
2.
24900
3130.00
28030.00
3.
26573
3026.00
29599.00
4.
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5.

6.

7.
8.

9.
10.

11.
12.

(b)
(c)
(d)

(e)

(2)
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Minimum commencing point for
graduate or equivalent
qualification (UG2, UG1)
without relevant experience
Minimum commencing point for
trades lecturer with at least 5
years relevant post
apprenticeship experience
Normal maximum point for
lecturers possessing no relevant
formal post secondary
qualifications
Normal maximum point for
lecturers not possessing relevant
graduate qualifications (UG2,
UG1) or equivalent level
Normal maximum point for lecturers
with relevant graduate qualifications.
Progression beyond this level requires
a relevant four year UG1 graduate
qualification or equivalent

(b)

Minimum
Salary per
annum $
28265

Safety Net
Adjustment
per annum $
3026.00

Total Salary
per annum $

30037

3130.00

33167.00

31811
33582

3130.00
3130.00

34941.00
36712.00

35357
37131

3130.00
3130.00

38487.00
40261.00

38903
40677

3130.00
3130.00

42033.00
43807.00

31291.00

42451
3130.00
45581.00
13.
44225
3130.00
47355.00
14.
A UG1 or UG2 qualification means an advanced education or university level award which meets the criteria for
those qualifications laid down from time to time by the Australian Council for Tertiary Awards, or its predecessor.
For Level 5, an approved equivalent means the qualification should be of similar level requiring a minimum of
three years full time study beyond the year 12 level of secondary education at an advanced education level.
Equivalent qualification for UG1 includes the following:
!
UG2 plus a relevant TAFE Diploma;
!
or a three year UG1 or UG2 plus one year post graduate award;
!
or any other equivalent level of qualification approved by the employer.
The performance management process will in special circumstances and subject to the lecturer completing a year
of service at the level of a bar enable a lecturer to proceed beyond that bar, provided that no lecturer shall move
beyond Level 12 unless that person possesses a relevant graduate qualification.
SENIOR LECTURER

The salary of a Senior Lecturer
shall be
(3)
(a)

1881

Minimum
Salary per
annum $
$47322

Safety Net
Adjustment
per annum $
3130.00

Total Salary
per annum $
50452.00

HEAD OF DEPARTMENT
51672.00
1.
$48542
3130.00
53393.00
2.
$50263
3130.00
55114.00
3.
$51984
3130.00
Salary progression for a Head of Department shall be determined by Clause 12.—Annual Increments of this
award. In subclause (2) of Clause 12.—Annual Increments of this award, annual increment dates shall be
determined with reference to the date of appointment as a Head of Department.

(4)

ALLOWANCES
Administrative and Management allowances shall be payable to staff appointed to the Lecturer Scale in accordance
with the following provisions—
(a)
the allowance shall be payable only in respect of special duties assigned from time to time by the Director;
(b)
an Administration allowance of $1131 p.a. shall be payable for significant administrative responsibility
involving the organisation and supervision of resources for programmes; and
(c)
a Management allowance of $2262 p.a. shall be payable for significant programme management
responsibilities including line responsibility for full time staff and budget control.

(5)

FRACTION OF FULL TIME
Where the employment is on a fraction of full time basis the salary payable shall be a proportion of the appropriate
full time salary prescribed by this clause for that employee, according to the fraction of full time being worked.
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ARBITRATED SAFETY NET ADJUSTMENT
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
SCHEDULE B—PART TIME PROVISIONS
Minimum
Safety Net
Total
Salary $ per
Adjustment $
hour
per hour
50.00
3.12
53.12
41.24
2.67
43.91
38.43
2.52
40.95
34.27
2.30
36.57
25.85
1.81
27.66

Group A
Group B
Group C
Group D
Group E
(EDIT NOTE: the ASNA amounts were calculated by the percentage amounts for the $8 increase in Order 125/95 (75 WAIG
927))
(Editor’s Note: The $15 ASNA adjustment was calculated by halving the adjustment for the previous 3 adjustments which
totalled $30, as this ANSA was for $15)
(1)
This scale will be adjusted annually in accordance with any change in full time academic salaries.
(2)
Part time employees will be paid the hourly rates in this schedule or by such contract sum as may be agreed between
the part time employee and the employer.
(3)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

COMMUNITY WELFARE DEPARTMENT HOSTELS AWARD 1983
NO. A27 OF 1982
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
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21.—WAGES
The minimum weekly rates of wage payable to employees covered by this award shall be as follows—
Base Rate
Arbitrated
Minimum
Safety Net
award
Adjustment
wage
Cook
1st year of employment
397.70
88.00
485.70
2nd year of employment
402.00
88.00
490.00
3rd year of employment and
406.10
88.00
494.10
thereafter
Groundsperson and/or Gardener
1st year of employment
383.60
88.00
471.60
2nd year of employment
385.10
88.00
473.10
3rd year of employment and
392.30
88.00
480.30
thereafter
Domestic Employee
1st year of employment
369.70
88.00
457.70
2nd year of employment
374.30
88.00
462.30
3rd year of employment and
378.40
88.00
466.40
thereafter
The classification Domestic Employee includes the following designations—
Kitchen Attendant, Pantry Attendant, Domestic, Yard Assistant, Dining Room Attendant, Laundry Employee and
Machinist.
(b)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Junior Employees
Junior Workers shall receive the following percentage of the 1st year rate for the class of work on which they are
engaged—
%
Under 16 years of age
60
16 to 17 years of age
70
17 to 18 years of age
80
General Conditions—
(a)
Junior employees may be employed in the proportion of one junior to every two or fraction of two not being
less than one adult employee employed in the same occupation, provided that this ratio may be altered by
written agreement between the Union and the employee concerned.
(b)
Senior employees appointed as such by the employer shall be paid $17.90 per week in addition to the rates
prescribed herein.
(c)
A leading hand placed in charge of not less than three other employees shall be paid $17.90 per week in
addition to the rates prescribed herein.
(d)
Employees who are required to work their ordinary hours each day in two shifts and where the break
between the two shifts is not less than three hours shall be paid $2.85 per day reimbursement for travelling
expenses.
(a)

CONTRACT CLEANERS AWARD, 1986
NO. A6 OF 1985
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
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(a)

The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
20. – WAGES
The minimum total rates of wages payable to employees covered by this award shall be
Rate Per Week
Arbitrated
Total Wage
Award Wage
Safety Net
$
$
$
(a)
Adult Employees:
Cleaner
412.60
40.00
452.60
Window Cleaner
419.30
40.00
459.30
(b)
Casual Employees:
Cleaner
14.29
Window Cleaner
14.50
(c)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Junior Employees—
The minimum rate of wage payable to junior employees engaged in a classification prescribed by subclause (1) of
this clause shall be the percentage of the prescribed wage for an adult cleaner, as follows—
%
Under 19 years of age
70
19 to 20 years of age
80
20 to 21 years of age
90
Leading Hands—
Any full-time employee placed in charge of other employees shall be paid, in addition to the appropriate wage
prescribed, the following—
Rate Per Hour
$
In charge of up to ten Cleaners
0.65
More than ten Cleaners
1.25

CONTRACT CLEANERS' (MINISTRY OF EDUCATION) AWARD, 1990
NO. A5 OF 1981
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.

(2)

The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.

(3)

The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.

(4)

Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.

81 W.A.I.G.
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Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
20.—WAGES
(a)
The minimum weekly rate of wage payable to cleaners covered by this award shall be—
Base Rate
Arbitrated Safety Net
Wages per week
Adjustments
Cleaners
$377.40
88.00
$465.40
(b)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
A casual employee shall receive 20% of the ordinary rate in addition to the ordinary rates prescribed herein for
his/her class of work.
Leading Hands—
Any full-time employee placed in charge of other employees shall be paid, in addition to the appropriate wage
prescribed, the following—
Cleaner In Charge
of a High School
$18.45 per week
Cleaner In Charge
of a TAFE College:
35 hours or less
35 hours or more

(1)
(2)
(3)
(4)
(5)
(6)
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$55.15 per week
$73.60 per week

COUNTRY HIGH SCHOOL HOSTELS AWARD, 1979
NO. R 7A OF 1979
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
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Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
24.—WAGES
(a)
The minimum weekly rates of wage payable to employees covered by this award shall be as follows—
Base Rate
Arbitrated Safety
Minimum Total
Net Adjustments
Rate
Cook
1st year of employment
397.70
88.00
485.70
2nd year of employment
402.00
88.00
490.00
3rd year of employment and
406.10
88.00
494.10
thereafter
Groundsperson and/or Gardener
1st year of employment
383.60
88.00
471.60
2nd year of employment
385.10
88.00
473.10
3rd year of employment and
392.30
88.00
480.30
thereafter
Domestic Employee
1st year of employment
369.70
88.00
457.70
2nd year of employment
374.30
88.00
462.30
3rd year of employment and
378.40
88.00
466.40
thereafter
The classification Domestic Employee includes the following designations—
Kitchen Attendant, Cleaner, yard Assistant, Dining Room Attendant, and Laundry Attendant.
(b)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
General Conditions—
(a)
Senior employees appointed as such by the employer shall be paid $17.35 per week in addition to the rates
prescribed herein.
(b)
A leading hand placed in charge of not less than three other employees shall be paid $17.35 per week extra.

CSBP & FARMERS AWARD 1990
NO. A19 OF 1989
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.

81 W.A.I.G.
(7)

(8)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

1887

Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

9.—WAGES
The wage rates and classifications in this award are the result of a substantial restructuring of provisions in
former awards which this award replaces. These provisions represent one of the means for providing
improved efficiency and performance in the production and distribution operations of the employer.
(b)
The objective of the classification and wages provisions of this award is to provide the basis for an
equitable career path opportunity for all employees aimed at providing a flexible and productive workforce
which can with appropriate training efficiently meet the operational and maintenance needs of the
employer. In addition the objective is to provide work and a working environment which is satisfying for
employees.
(2)
An employee in the classification and group specified shall be paid weekly as follows—
Production and Maintenance Worker
Rate
Arbitrated Safety
Total
Net Adjustment
$429.60
$50.00
$479.60
Group 1
$437.90
$50.00
$487.90
Group 2
$446.20
$50.00
$496.20
Group 3
$457.20
$52.00
$509.20
Group 4
$468.00
$52.00
$520.00
Group 5
$478.80
$52.00
$530.80
Group 6
$491.80
$52.00
$543.80
Group 7
$504.20
$50.00
$554.20
Group 8
Maintenance Trades
$491.80
$50.00
$541.80
Group 1
$504.20
$50.00
$554.20
Group 2
$515.50
$50.00
$565.50
Group 3
$527.90
$50.00
$577.90
Group 4
$565.10
$52.00
$617.10
Group 5
(3)
An employee specifically appointed to be a leading hand or a leading operator in charge of four or more employees
shall be paid the appropriate allowances as follows—
One to three employees (other than apprentices and employees performing the
$16.10 per week
duties of trades assistant)
Four to ten employees (including apprentices and employees performing the
$24.70 per week
duties of trades assistant)
Over ten employees (including apprentices and employees performing the duties
$31.80 per week
of trades assistant)
(1)

(a)

(4)

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
A Production and Maintenance Worker Group 4 who is competent to perform the duties of a leading operator and
who performs such duties as required, shall be paid the appropriate leading operator rate of pay except for the
allowance prescribed by clause 9(3).
A casual employee shall be paid at the classification and group specified plus a loading of twenty (20) per cent of the
ordinary rate in lieu of the entitlements provided under clause 15—Public Holidays, 16—Annual Leave, 17—Sick
Leave, 28—Maternity Leave, 29—Bereavement Leave and 41—Jury Service, provided that where a casual employee
works on a public holiday the employee shall receive the rates provided in clause 15(3) in addition to the loading
provided herein.

(5)
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CULTURAL CENTRE AWARD 1987
NO. A28 OF 1988
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

(a)

16.—WAGES
The minimum weekly rate of wage payable to employees covered by this award, shall be as follows—
Base Rate
Arbitrated
Minimum
Safety Net
Award Wage
Adjustments

Cleaner
1st year of employment
2nd year of employment
3rd year of employment and thereafter
Groundskeeper
1st year of employment
2nd year of employment
3rd year of employment and thereafter
Attendant or Receptionist
Attendant
1st year of employment
2nd year of employment
3rd year of employment and thereafter
Security Officer
1st year of employment
2nd year of employment
3rd year of employment and thereafter
Assistant Supervisor
1st year of employment
2nd year of employment
3rd year of employment and thereafter
Installation Assistant
1st year of employment
2nd year of employment
3rd year of employment and thereafter
Attendant Supervisor
1st year of employment
2nd year of employment and thereafter
Installation Supervisor
1st year of employment
2nd year of employment and thereafter

370.10
374.10
378.30

88.00
88.00
88.00

458.10
462.10
466.30

378.00
385.60
393.70

88.00
88.00
88.00

466.00
473.60
481.70

394.30
402.70
411.10

88.00
88.00
88.00

482.30
490.70
499.10

394.30
402.70
411.10

88.00
88.00
88.00

482.30
490.70
499.10

432.00
440.20
448.40

90.00
90.00
90.00

522.00
530.20
538.40

461.30
468.40
476.30

90.00
88.00
88.00

551.30
556.40
564.30

476.20
491.50

88.00
88.00

564.20
579.50

521.30
535.40

88.00
88.00

609.30
623.40
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Arbitrated
Safety Net
Adjustments
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Minimum
Award Wage

Regional Attendant
1st year of employment
432.00
90.00
522.00
2nd year of employment
440.20
90.00
530.20
3rd year of employment and thereafter
448.40
90.00
538.40
(b)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Leading Hands: In addition to the appropriate total wage prescribed in this clause, a leading hand shall be paid—
$
(a)
if placed in charge of not less than one and more than five other employees
18.25
(b)
if placed in charge of more than six and not more than ten other employees
28.10
(c)
if placed in charge of more than 11 other employees
36.10
A casual employee shall receive 20% of the ordinary rate in addition to the ordinary rate for their class of work.

DAIRY FACTORY WORKERS' AWARD 1982
NO. A 15 OF 1982
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

29.—WAGES
The minimum weekly rate of wage payable to employees covered by this award shall be as expressed hereunder as a
base rate, supplementary payment and arbitrated safety net adjustments—

(1)

Base
rate
(a)

Dairy Production Worker—Grade I
A new employee with less than three months of
employment in the industry who performs routine
duties under supervision

284.70

Supplementary
Payment

Arbitrated
Safety Net
Adjustments

Minimum
Rate

40.70

88.00

413.40
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Base
rate

(b)

(i)
(ii)
(iii)
(iv)
(v)
(vi)
(vii)
(viii)
(ix)
(x)
(xi
(xii))
(c)

(i)
(ii)
(iii)
(iv)
(v)
(vi)
(vii)
(viii)
(ix)
(x)
(xi)
(xii)
(d)

(i)
(ii)
(iii)
(iv)
(v)
(vi)
(vii)
(viii)
(ix)
(x)
(xi)
(xii)
(xiii)
(xiv)
(xv)
(xvi)

Dairy Production Worker—Grade II
Shall mean an employee classified as such engaged
on work in connection with or incidental to the
production and distribution operations of the
employer and who is able to perform duties under
supervision beyond the skills of a Grade I employee
and who, may be required to regularly carry out a
range of the specific duties listed hereunder for
which they have been suitably trained
Special Duties—Grade II
Recrater/Decrater
314.00
Cool Room Hand
Wheeler
Yard Person
Auto Cutting, (Cheese Section)
Spotter
Hand Packer
Machine Feeder
Hand Conveyor Loader
Box Maker
Powdered Milk Bagger
Cleaner (General)
Dairy Production Worker—Grade III
Shall mean an employee classified as such who is
engaged on work in connection with or incidental to
the production and distribution operations of the
employer and who is able to perform duties with
routine supervision, beyond the skills of a Grade II
employee and who, may, be required to regularly
carry out a range of the specific duties listed
hereunder for which they have been suitably trained
Special Duties—Grade III
Mobile Electric Milk Crate Lifter
321.20
Cheese Room Hand (Machine Operator)
Mill Attendant (Casein/Cheese Manuf. Plants)
Separator Operator
Freezer Room Hand
Laboratory Assistant
Bulk Bag Operator (Milk Section)
Separator Operator (Cheese)
Pickers
Despatch Hands
Cleaning/Machine Operator
Milk Receiver and Sampler
Dairy Production Worker—Grade IV
Shall mean an employee classified as such who is
engaged on work in connection with or incidental to
the production and distribution operations of the
employer and who is able to carry out duties beyond
the skills of a Grade III employee and who, may be
required to regularly carry out a range of the specific
duties listed hereunder for which they have been
suitably trained
Special Duties—Grade IV
Pasteuriser (HTST)
328.60
Separator and/or Mix Maker
Machine Operator (Cup)
Tester and Grader
Cream Grader (Single)
Cream Tester (Single)
Assist. Cheese maker
Pasteuriser Operator (Cheese)
Butter Cutter (in charge of machine)
Vacreator Operator
Tester and Grader (Casein Certificated)
Casein Maker
Continuous Evaporator (Dryer Operator)
Machine Operator (Single)
Blow Moulder Operator
Reverse Osmosis and/or Ultra Filtration Operator

81 W.A.I.G.

Supplementary
Payment

Arbitrated
Safety Net
Adjustments

Minimum
Rate

44.80

88.00

446.80

45.90

88.00

455.10

46.90

88.00

463.50
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rate

(e)

(f)

(g)

(xvii) Blender/Mix Maker
(xviii) Butter Maker
(xix) Despatch (Multiple Function)
(xx) Boiler Attendant
Dairy Production Worker—Grade V
Shall mean an employee classified as such who is
engaged on work in connection with or incidental
to the production and distribution operations of the
employer and who is able to perform duties beyond
the skills of a Grade IV employee and who, may be
required to regularly carry out a range of the
specific duties listed hereunder for which they have
been suitably trained
Special Duties—Grade V
(i)
Technical Assistant (Unqualified)
(ii) Butter Maker with Certificate
(iii) Machine Operator (Multiple)
(iv) Auto Form – Fill Aspectic Machine
(v) Blow Moulder Operator (Advanced)
(vi) Stores (Advanced)
(vii) Process Controller (UHT, Ultra Clean, Pasteuriser)
Dairy Production Worker—Grade
Shall mean an employee classified as such who is
engaged on work in connection with or incidental to
the production and distribution operations of the
employer and who is able to perform duties, beyond
the skills of a Grade V employee, and who, may be
required to regularly carry out at least one of the
specific duties listed hereunder for which they have
been suitably trained –
Special Duties—Grade VI
(i)
Technical Assistant (Qualified)
(ii) Cheese Maker (Qualified—up to 2 varieties)
(iii) Process Controller (Advanced) Automated
Batchmaking and Computerised Plant
Dairy Production Worker—Grade VII
Shall mean an employee who is classified as such
who is engaged on work in connection with or
incidental to the production and distribution
operations of the employer and who is able to
perform duties beyond the skills required of a Dairy
Production Worker—Grade VI and who, may be
required to regularly carry out at least one of the
specific duties listed hereunder for which they have
been suitably trained –
Special Duties—Grade VII
(i)
Laboratory Technician
(ii) Cheese Maker (Advanced—more than 2 varieties)
(h)

(i)

(ii)
(iii)

(2)

Supplementary
Payment

1891
Arbitrated
Safety Net
Adjustments

Minimum
Rate

343.20

49.00

88.00

480.20

350.40

50.10

88.00

488.50

365.20

52.00

90.00

507.20

The rates of pay in this award include arbitrated safety net adjustments available since December
1993, under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of
pay received by employees since 1 November 1991 above the rate prescribed in the Award,
except where such absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those
resulting from enterprise agreements, are not to be used to offset arbitrated safety net
adjustments.
The supplementary payment set out in the clause is to be paid in addition to the base rate prescribed by
this clause, and the total rate prescribed by this clause is the award rate of pay prescribed by this clause
for the respective classification.
The supplementary payment set out in this clause represents payment in lieu of equivalent overaward
payments.
"Overaward payment" is defined as the amount (whether it be termed "overaward payment",
"attendance bonus" or any term whatsoever), which an employee would receive in excess of the "award
wage". Provided that such payment shall exclude overtime, shift allowance, penalty rates, disability
allowances, fares and travelling time allowances and any other ancillary payments of a like nature
prescribed by the award.

Junior Employees—
Junior employees shall receive the prescribed percentage of the adult rate for the class of work on which they
are engaged.
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%
Under 17 years of age ..................
70
17 to 18 years of age ..................
80
18 to 19 years of age ..................
90
At 19 years of age .................
Adult Rates
The ordinary rate per hour shall be calculated by dividing the appropriate weekly rate by 38.
The parties agree that the above wage rates include a first stage structural efficiency increase of $15.00 per week to
all employees with any amount in excess of that determined by the Western Australian Industrial Relations
Commission to be appropriate being absorbed in the second structural efficiency increase. The total structural
efficiency increase will be that determined by the Commission in the State Wage Case Decision of 8 September 1989
(Application No. 1940 of 1989) namely—
(a)
basic skills/trainee level
$20.00
(b)
semi skilled
$25.00
(c)
tradesperson or equivalent
$30.00
Structural Efficiency
(a)
Arising out of the decision of the State Wage Case on 8 September 1989 and in consideration of the wage
increases resulting from the first structural efficiency adjustment in Application No. 1707 of 1989,
employees are to perform a wider range of duties including work which is incidental or peripheral to their
main tasks or functions.
(b)
The parties to this Award are committed to implementing a new wage and classification structure. In
making this commitment the parties—
(i)
accept in principle that the descriptions of job functions within a new structure will be broadly
based and generic in nature;
(ii)
state that wage increases arising from broadbanding and adjustment of minimum rates are subject
to absorption into existing over award payments;
(iii)
undertake that upon variation of the award to implement a new wage and classification structure,
employees may undertake training for a wider range of duties and/or access to higher levels in
accordance with the definitions and training standards laid down in the Award variation relating
to a new classification structure;
(iv)
will co-operate in the transition from the existing classification structure to the proposed new
structure to ensure that the transition takes place in an orderly manner without creating false
expectations or disputation.
(c)
In the event that there is a claim for reclassification by an existing employee to a higher level under any
new structure on the ground that the employee possesses equivalent skill and knowledge gained through
on-the-job experience or on any other ground, the following principles apply—
(i)
the parties agree that the existing award disputes avoidance procedure shall be followed;
(ii)
agreed competency standards shall be established by the parties in conjunction with TAFE and
SESDA (when operative) for all levels in any new classification structure before any claims for
reclassification are processed;
(iii)
an agreed authority (such as TAFE or SESDA) or agreed accreditation authority (when operative)
shall test the validity of an employee's claim for reclassification;
(iv)
reclassification to any higher level shall be contingent upon such additional work being available
and required to be performed by the employer.
The grade structure to be introduced on a trial basis without prejudice to the position of the parties to the award. The
parties agree to review the operation of the grade structure at the end of the six months trial period with the aim of
rectifying any problems which may have arisen with the grade structure.
This review shall include a consideration of the basis upon which award rates are to be incorporated into the award in
the form of base rates and supplementary payments as required by the State Wage Principles. This consideration will
take into account relevant outcomes of the "paid rates review" conducted by the Australian Industrial Relations
Commission.
Term
The provisions of this clause will apply for a term of 24 months from the first pay period commencing on or after 14
August 1990 during which time the parties will report back to the Commission on the following matters—
(a)
The review referred to in subclause (6) of this clause.
(b)
The conversion of the rates of pay contained in subclause (1) of this clause.
(c)
The final form of the Definitions contained in subclause (1) of this clause.
(d)
Training
(5) The progress of matters to be addressed under Clause 2B.—Award Modernisation of this award.
(6)

DAMPIER PORT AUTHORITY PORT OFFICERS AWARD 1989
NO. PSA A2 OF 1988
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
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The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
8.—SALARY
A Port Control Officer shall be paid on an all inclusive basis the following—
First pay period on or after the 10/12/91
$ 54698.00
The annual rate prescribed in subclause (1) above covers all payments for the performance of all duties
performed by the officer, the disabilities associated with shift work and the periods of duty, and all
circumstances relating to the working environment within the Port, and also includes compensation and penalty
rates and payments related to all hours and overtime worked in accordance with the roster and work on
Saturdays and Sundays, and public holidays.
Salaries shall be paid in fortnightly instalments directly into a bank or credit union account nominated by the
officer at the rate of one twenty sixth (1/26th) of the annual rate in respect of each complete fortnight of
fourteen (14) days, and with respect to days not comprising a complete fortnight, payment will be made for
each day at the rate of one fourteenth (1/14th) of the abovementioned fortnightly rate, and with respect to hours
not comprising a complete daily payment the hourly rate shall be one eighth (1/8th) of the daily rate.
Salaries shall be paid fortnightly on a day to be agreed between the officers and the Authority.
So far as is reasonably practicable the amount due to an officer shall be paid no later than 4.00 p.m. on the pay
day and shall be paid together with a memorandum setting out salary particulars.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under
the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received
by employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is
contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

DAMPIER SALT AWARD 1990
NO. A 23 OF 1990
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
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Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
34.—WAGES

(1)

(2)

(a) Base Wage Rates
Salt
Eng’g
Production
Base Trade
Minimum
Safety net
Gross Weekly
Worker
ClassClassification
Weekly Wage
Adjustment
Wage
Level
ification
$
$
$
SW1
T4
115
557.60
88.00
645.60
SW2
T3
110
533.30
88.00
621.30
SW3
T2
P6
105
509.10
88.00
597.10
SW4
T1
P5
100
484.80
88.00
572.80
SW5
P4
96
465.40
88.00
553.40
SW6
P3
92
446.00
90.00
536.00
SW7
P2
88
426.60
90.00
516.60
SW8
P1
82
397.60
88.00
485.60
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(a)
Apprentices (wages per week expressed as a percentage of Salt Worker Level SW4 rate)
5 Year Term
%
First year
45
Second year
55
Third year
65
Fourth year
85
Fifth year
95
4 Year Term
%
First year
50
Second year
65
Third year
85
Fourth year
95
3.5 Year Term
%
First Six Months
50
Next year
65
Next year
85
Final year
95
3 Year Term
%
First year
60
Second year
85
Third year
95
(b)

In addition to the wages per week, apprentices shall receive an allowance calculated by applying the year of
apprenticeship percentage to 50% of the Standard Allowance. This allowance shall be paid in the same
manner as and in lieu of the Standard Allowance.
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(c)

(3)

(4)
(5)

(6)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

Where an apprentice is not provided with tools an allowance for tools shall be paid. This allowance shall
be the year of apprenticeship percentage applied to the Trades Allowance, paid in the same manner as and
in lieu of the Trades Allowance.
(d)
An adult apprentice shall not be paid a rate less than the minimum wage as determined by the Commission.
Junior Employees
(a)
The minimum rates of wages per week expressed as a percentage of the Salt Worker Level SW8 rate.
%
Under 16 years of age
60
16 and under 17 years of age
80
17 and under 18 years of age
90
18 years of age and over
Appropriate Adult Rate
(b)
In addition to the wages per week, junior employees shall receive an allowance which is the age percentage
applied to 50% of the Standard Allowance. This allowance shall be paid in the same manner as and in lieu
of the Standard Allowance.
Shift Allowance
A shift employee shall be paid $18.50 (flat) per shift of eight ordinary hours worked on afternoon or night shift.
Responsibility Loadings
(a)
Leading Hand Allowance
(i)
In addition to the classification rate a nominated Leading Hand shall be paid per week an amount
equal to the difference to the next higher classified rate. In the case of the SW1 classification this
will be the difference between the SW1 and the SW2 classification rates.
(ii)
This allowance is paid to employees while nominated as such to assist in supervision, due to the
number of employees and/or amount of equipment, geographical spread of work, diversity of
tasks, etc.
(b)
Senior Allowance
(i)
In addition to the classification rate, a nominated Senior shall be paid per week an amount equal
to the difference to the next higher classified rate.
(ii)
This allowance is paid to an employee while nominated for area responsibility in a small area
such as washplant, weirs, tyrebay etc. including co-ordination of work, record keeping (over and
above that carried out by others), recommendation to management etc.
The responsibility loadings arrangement and apprentices and juniors allowances payment method are subject to
review at the 1992 Award negotiations.

DECKHANDS (PASSENGER FERRIES,
LAUNCHES AND BARGES) AWARD
NO. 15 OF 1972
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
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payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
4.—RATES OF PAY
The following shall be the minimum rates of wages payable to employees covered by this award.
(1)
COLUMN A
COLUMN B
+ ASNA
Adult Deckhand
$392.80
$442.80
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(2)
Junior Employees (percent of wage for an Adult Deckhand)
Under 16 years of age
45%
16 to 17 years of age
55%
17 to 18 years of age
65%
18 to 19 years of age
75%
19 to 20 years of age
85%
20 to 21 years of age
100%
(3)
An employee called upon to work at loading or unloading garbage and/or ashes or other like material shall be paid
forty three cents per hour in addition to his rate prescribed herein.
(4)
A junior employee called to work on slipways, cleaning, scraping, painting or overhauling launches, barges, punts or
any other floating plant shall be paid the appropriate rate set out in subclause (2) of this clause, plus a margin of forty
eight cents per hour.
(5)
An employee required to work in the bilges shall be paid seventy cents per hour in addition to the rates prescribed
herein.

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

DENTAL TECHNICIANS' AND ATTENDANT/RECEPTIONISTS' AWARD, 1982
NO. 29 OF 1982
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
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7.—WAGES
The following shall be the minimum fortnightly rates of wage payable to employees covered by this award.
CURRENT
ASNA
NEW
(1)
Dental Technicians
(a) Dental Technician
895.70
108.00
1003.70
(b) Senior Dental Technician
912.70
112.00
1024.70
(c) Advanced Dental Technician
974.30
112.00
1086.30
(d)
Senior Advanced Dental Technician
991.30
112.00
1103.30
(2)
Laboratory Assistants
(a) Laboratory Assistants
720.80
108.00
828.80
(b) Junior Laboratory Assistants—percent of adult rate
Under 16 year of age
48%
16 to 17 years of age
58%
17 to 18 years of age
69%
18 to 19 years of age
82%
19 to 20 years of age
93%
20 to 21 years of age
99%
(3)
Apprentices—percent of Dental
Technicians ((1)(a)) rate
(a)
4 year term 1st year
42%
2nd year
55%
3rd year
75%
4th year
88%
(b)
3.5 year term 1st six months
42%
Next year
55%
Next following year
75%
Final year
88%
(c)
3 year term 1st year
55%
2nd year
75%
3rd year
88%
CURRENT
ASNA
NEW
(4)
Assistants Attendants and
Attendant/Receptionists
(a) Dental Attendants and/or Receptionist
720.80
108.00
828.80
(b) Dental Assistants
735.20
108.00
843.20
(c) Senior Dental Attendant and/or Receptionist
737.80
108.00
845.80
(d) Senior Dental Assistant
752.20
108.00
860.20
(e) Junior Dental Assistants, Attendants and Attendant/Receptionist percent of relevant adult rate
Under 16 years of age
48%
16 to 17 years of age
58%
17 to 18 years of age
69%
18 to 19 years of age
82%
19 to 20 years of age
93%
20 to 21 years of age
99%
(5)
Casual employees shall receive twenty percent in addition to the rates prescribed in this clause for the work
performed.
(6)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

(1)
(2)

DEPARTMENT FOR COMMUNITY DEVELOPMENT (FAMILY RESOURCE WORKERS, WELFARE
ASSISTANTS AND PARENT HELPERS) AWARD 1990
NO. PSA A1 OF 1989
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
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(3)

The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
(4)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
SCHEDULE E – SALARIES
Annual salaries applicable to officers covered by this Award—
Total Salary
Arbitrated
Level
Salary Per
Per Annum
Safety Net
Annum
$
Adjustment
$
$
Level 1
Under 17 years
11,355
1,447
12,802
17 years
13,270
1,691
14,961
18 years
15,480
1,972
17,452
19 years
17,918
2,284
20,202
20 years
20,122
2,565
22,687
21 years or 1st year of adult service
22,104
2,817
24,921
22 years or 2nd year of adult service
22,756
2,817
25,573
23 years or 3rd year of adult service
23,407
2,817
26,224
24 years or 4th year of adult service
24,054
2,922
26,976
25 years or 5th year of adult service
24,705
2,922
27,627
26 years or 6th year of adult service
25,356
2,922
28,278
27 years or 7th year of adult service
26,105
2,818
28,923
28 years or 8th year of adult service
26,623
2,818
29,441
29 years or 9th year of adult service
27,389
2,818
30,207

DEPARTMENT OF MARINE AND HARBOURS, HARBOUR MASTERS, RELIEVING HARBOUR MASTERS
AND ASSISTANT HARBOUR MASTERS AWARD, 1984.
NO. CR 433 of 1983
1B.—MINIMUM ADULT AWARD WAGE
(1)
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
(2)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
(3)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
(4)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
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(b)

(7)

(8)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

THE DRAUGHTSMEN'S, TRACERS', PLANNERS' AND TECHNICAL OFFICERS' AWARD 1979
NO. R11 OF 1979
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

7.—WAGES
The following shall be the minimum rates of wages payable to employees covered by this Award—

(1)

Trainee Draughtsperson (expressed as a percentage of the "First Year of Experience" rate of wage
provided in subclause (3)(a) of this clause, and calculated to the nearest ten cents)
17 years of age and under
18 years of age
19 years of age
20 years of age

(2)

%
52
62
75
88

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
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Adult Tracers
First year of experience
Thereafter
Adult Employees

WAGE PER
WEEK

ARBITRATED
SAFETY NET
ADJUSTMENT

TOTAL RATE
PER WEEK

331.70
343.80

58.00
58.00

389.70
401.80

WAGE
PER WEEK
(a)

81 W.A.I.G.

ARBITRATED
SAFETY NET
ADJUSTMENT

TOTAL RATE PER
WEEK

Draughtsperson-Detail
Assistant
Survey Draughtsperson
PlanningAssistant
Technical Assistant
Assistant Estimator
First year of experience
363.60
58.00
421.60
Second year of experience
378.10
58.00
436.10
Third year of experience
399.60
58.00
457.60
Fourth year of experience
419.60
58.00
477.60
Thereafter
440.30
58.00
498.30
Edit Note: When evaluating total wage rate please take account of the Supplementary Payment Amount for the above
Assistants at (5)(a)(i).
Provided that where an employee has been classified in a higher tradesperson classification such as
toolmaker or patternmaker immediately prior to being classified as a draughtsperson-detail or assistant
survey draughtsperson, he/she shall commence on the second year of the scale.
WAGE
ARBITRATED
TOTAL RATE PER
SAFETY NET
WEEK
PER WEEK
ADJUSTMENT
(b)
Draughtsperson-Senior Detail
Survey Draughtsperson
Planning Technician
Technician Estimator
First year of experience
452.50
60.00
512.50
Second year of experience
468.80
60.00
528.80
Thereafter
485.40
60.00
545.40
(c)
Draughtsperson-Designing/Senior
Survey Draughtsperson
Production Planner
Technical Officer
Senior Estimator
First year of experience
497.90
58.00
555.90
Second year of experience
518.60
58.00
576.60
Thereafter
542.90
58.00
600.90
(4)
An employee subject to this award, who in addition to their ordinary duties, is required to supervise the work of three
or more employees shall, in addition to the rate prescribed herein for their class of work performed, be paid per week
the following allowances—
(a)
In the case of a draughtsperson detail, assistant survey draughtsperson, planning 24.80
assistant or technical assistant
(b)
In the case of a draughtsperson, senior detail, survey draughtsperson, planning 28.40
technician or technician
(c)
In the case of a draughtsperson, designing, senior survey draughtsperson, production 32.00
planner or technical officer
(d)
In the case of a tracer
12.60
unless such an employee is required to supervise the work of 10 or more other employees when the
allowance shall be—
(i)
for an employee classified in paragraph (a) above
32.00
(ii)
for an employee classified in paragraph (b) above
35.30
(iii)
for an employee classified in paragraph (c) above
38.70
(iv)
for an employee classified in paragraph (d) above
27.70
(5)
(a)
In addition to the rates applicable under subclauses (1) and (2) of this clause an adult employee employed in
the following classifications shall be paid per week the supplementary payment prescribed.
(i)
Adult Employees—
Draughtsperson Detail, Assistant Survey, Draughtsperson, Planning Assistant, Technical
Assistant, Assistant Estimator
$
First year of experience
34.10
Second year of experience
27.60
Third year of experience
18.80
Fourth year of experience
11.60
Thereafter
3.10
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Trainee Draughtsperson—(Expressed as a percentage of the "First Year of Experience" rate
prescribed herein for adult employees)
%
17 years of age and under
52
18 years of age
62
19 years of age
75
20 years of age
88

(b)

(6)
(7)

The amount payable to any employee pursuant to the provisions of this subclause—
(i)
shall be for all purposes of the Award;
(ii)
shall be reduced by the amount of any payment being made to that employee in addition to the
said rates otherwise than pursuant to the provisions of this subclause, whether such payment is
being made by virtue of any Order, Industrial Agreement or other agreement or arrangement.
The rate prescribed for any classification in subclause (2) of this clause is not amended by subclause (5) of this clause
and shall not, for the purpose of any other Award, Order, Industrial Agreement or other agreement or arrangement, be
deemed to have been so amended.
Structural Efficiency
(a)
Arising out of the decision of 8 September 1989 in the State Wage Case and in consideration of the wage
increases resulting from the first structural efficiency adjustment in Application No. 1707 of 1989,
employees are to perform a wider range of duties including work which is incidental or peripheral to their
main tasks or functions.
(b)
The parties to this Award are committed to developing a proposal for a new wage and classification
structure. In making this commitment the parties—
(i)
accept in principle that the descriptions of job functions within a new structure will be more
broadly based and generic in nature;
(ii)
state that wage increases arising from broadbanding and any adjustment of minimum rates which
may occur, are subject to absorption into existing overaward payments;
(iii)
will make provisions of an exemption for employers from the requirement to pay any increases
arising from the broadbanding and any minimum rates adjustments which may occur;
(iv)
intend to substitute the existing provisions of Clause 7 with a new wage classification structure
and to make any consequential amendments no later than November 1990 or earlier if agreed
between the parties and approved by the Western Australian Industrial Relations Commission;
(v)
undertake that upon any variation of the award to implement a new wage and classification
structure, employees may undertake training for a wider range of duties and/or access to higher
levels in accordance with the definitions and training standards laid down in the award variation
relating to a new classification structure;
(vi)
will co-operate in any transition which may arise from the existing classification structure to a
proposed new structure to ensure that any transition takes place in an orderly manner without
creating false expectations or disputation.
(c)
In the event that there is a claim for reclassification by an existing employee to a higher level under any
new structure on the ground that the employee possesses equivalent skill and knowledge gained through
on-the-job experience or on any other ground, the following principles apply—
(i)
the parties agree that the existing award disputes avoidance procedure shall be followed;
(ii)
agreed competency standards shall be established by the parties in conjunction with TAFE and
SESDA (when operative) for all levels in any new classification structure before any claims for
reclassification are processed;
(iii)
an agreed authority such as TAFE and SESDA or agreed accreditation authority (when operative)
shall test the validity of an employee's claim for reclassification;
(iv)
reclassification to any higher level shall be contingent upon such additional work being available
and required to be performed by the employer.

THE DRIED VINE FRUITS INDUSTRY AWARD, 1951
NO. 8 OF 1951
22.—WAGES
An employer on whom this award (or industrial agreement) is binding shall not increase the rate of wage payable to an
employee on the 5th February, 1988 or otherwise vary the conditions of employment applicable to an employee on that date so
as to increase that employer's labour costs except to the extent that any such increase has been authorised by the Commission
after that date.
(1)
Adult Workers (per week) ASNA
$
All adults engaged in production
$50.00
261.60
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(2)

Junior workers (per cent of the adult rate per week)
Under 16 years of age
50
16 to 17 years of age
60
17 to 18 years of age
70
18 to 19 years of age
80
19 to 20 years of age
90
20 years of age.
Adult rates
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(3)
Minimum wage—Adult Males and Females—
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult Award
Wage unless otherwise provided in this clause.
(i)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the
beginning of the first pay period on or after 1 August 2001.
(ii)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions.
(iii)
Unless otherwise provided in this subclause adults employed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award Wage according to the hours worked.
(iv)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provision to the Minimum Adult Award Wage of $413.40 per week.
(v)
(aa)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
traineeships, or Jobskills traineeships or to other categories of employees who by prescription are
paid less than the minimum award rate.
(bb)
Liberty to apply is reserved in relation to employees excluded under (aa) above and any special
categories of employees not included here or otherwise in relation to the application of the
Minimum Adult Award Wage.
(vi)
Subject to this subclause the Minimum Adult Award Wage shall —
(aa)
apply to all work in ordinary hours.
(bb)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during
sick leave, long service leave and annual leave and for all other purposes of this award.
(vii)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult
apprentice in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate requires
specific mention as at 13th November 1997.)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

DRUM RECLAIMING AWARD
NO. 21 OF 1961
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
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(8)

Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
25.—RATES OF PAY
(1)
The minimum weekly rates of wage payable to employees covered by this award shall be as follows—
Base Rate
ASNA
Minimum
Rate
$
$
Painting and incidental duties
348.30
88.00
436.30
Chiming, shaping, internal lacquering, rumbling, cleaning, classifying and
341.70
88.00
429.70
drum inspecting, stencilling with a spray gun, spray painting
Yard Hands
331.50
88.00
419.50
(2)
Junior Employees: Junior employees shall be paid the prescribed percentage of the adult rate for the class of work on
which they are engaged.
%
Under 16 years of age
50
16 to 17 years of age
60
17 to 18 years of age
70
18 to 19 years of age
80
19 to 20 years of age
90
20 years of age and over
Adult Rates
(3)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

DRY CLEANING AND LAUNDRY AWARD 1979
NO. R35 OF 1978
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

1904

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

81 W.A.I.G.

30.—WAGES
The minimum weekly rate of wage payable to an adult employee covered by this award shall include the base rate
plus the arbitrated safety net adjustment expressed hereunder—
(a)
Group Classification
Base Rate
Supplementa
ASNA
Minimum
ry Payment
Rate
$
$
$
$
A Tradesperson Dry Cleaner/ in charge of
365.05
52.15
90.00
507.20
machinery maintenance and/or boiler
B "Invisible" Mender
337.30
48.20
88.00
473.50
B Tailor or Tailoress
337.30
48.20
88.00
473.50
C Presser
306.60
43.80
88.00
438.40
C Receiver and Despatcher in Charge (namely a
306.60
43.80
88.00
438.40
person in charge of a depot and responsible for
the keeping of records and responsible for cash)
C Cleaner (Operating Dry Cleaning Machine)
306.60
43.80
88.00
438.40
D Repairer (other than Tailor or Tailoress)
306.60
43.80
88.00
438.40
D Spotter
306.60
43.80
88.00
438.40
D Presser (Off-set Press)
306.60
43.80
88.00
438.40
D Hand Ironer
306.60
43.80
88.00
438.40
D Receiver and/or Despatcher
306.60
43.80
88.00
438.40
E Wet Cleaner
299.30
42.80
88.00
430.10
E Steam Air Finisher
299.30
42.80
88.00
430.10
E Examiner of Garments
299.30
42.80
88.00
430.10
E Assembler of Garments
299.30
42.80
88.00
430.10
E Sorter of Garments
299.30
42.80
88.00
430.10
F All other Adult Employees
284.70
40.70
88.00
413.40
Provided that a person employed in any area of operation of this Award who is required to be solely accountable for
all aspects of a self-contained dry cleaning establishment including the receiving of garments and articles, the
cleaning, spotting, pressing, packaging and despatch of garments and articles, the handling of moneys, the keeping of
records and the maintenance of the establishment shall be paid at a rate of not less than the rate prescribed in this
table for the Tradesperson Dry Cleaner. Provided that in such a case all receivers and despatchers in that
establishment shall be paid in accordance with the rates prescribed for Group D of such table.
(b)
Laundering Industry—
Base Rate
Relativity to
ASNA
Minimum
Trades
Rate Per Week
$
$
person
$
%
Classification
Laundry Employee—Grade 1
333.75
80%
88.00
421.75
Laundry Employee—Grade 2
340.45
85%
88.00
428.45
Laundry Employee—Grade 3
367.00
91%
88.00
455.00
Laundry Employee—Grade 4
375.30
95%
88.00
463.30
(c)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(2)
Junior Employees—
(a)
Dry Cleaning and Dyeing Industry
(i)
Wages: The minimum rates of wages to be paid to junior employees shall be as follows—
Percentage of Minimum Rate for
Classification E—Sorter of Garments
Under 16 years of age
50
16 years and under 17 years
55
17 years and under 18 years
65
18 years and under 19 years
75
19 years and under 20 years
85
20 years and under 21 years
93
(ii)
Proportion of Juniors—
(aa)
Juniors may be employed in the following proportion of not more than two for every
employee receiving the adult rate.
(bb)
Calculation of Proportion: In the calculation of the proportion of the number of
employees receiving the adult rate for the purposes of this clause, working proprietors
shall be included, but each working proprietor shall be counted only once.
(iii)
No person under 18 years shall be employed on a manually operated steam press (other than an
off-set silk press) or a manually operated dry cleaning machine.
(1)

81 W.A.I.G.
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(iv)

(3)

(4)

Junior employed in a Receiving Depot: Notwithstanding anything hereinbefore contained any
junior working alone and responsible for cash transactions and/or in charge of depot shall be paid
not less than the rate prescribed for a junior '19 years and under 20 years' plus an amount of $5.20
per week.
(b)
Laundering Industry—
(i)
Wages: The minimum rates of wages to be paid to junior employees shall be as follows—
Percentage of Minimum Rate for the
Classification in which they are
Employed
Under 16 years of age
55
16 to 17 years of age
65
17 to 18 years of age
75
18 to 19 years of age
85
19 to 20 years of age
90
20 to 21 years of age
95
Structural Efficiency—
(a)
Arising out of the decision of the 1989 State Wage Case Decision (69 WAIG 2913) and in consideration of
the wage increases resulting from the first structural efficiency adjustment payable from the first pay week
commencing on or after 29 March 1990, employees are to perform a wider range of duties including work
which is incidental to or peripheral to their main tasks or functions.
(b)
Any changes to the classification system in the award will be based on the results of federal skill audit and
trialing. The Union is prepared for the purposes of the second phase and in good faith, to duly consider any
specific concerns identified by respondents to the Award and any proposals for trialing specific
arrangements aimed at achieving greater flexibility for WA employers.
(c)
In accordance with the Structural Efficiency Principle the parties are prepared to commit themselves to
the—
(i)
acceptance of classification change and new job specifications;
(ii)
acceptance in principle that with due consultation between the relevant parties there will be no
barriers to opportunity for advancement of employees within the award structure or through
access to training;
(iii)
co-operation in the transition from the old structure to the new structure in an orderly manner.
(d)
In addition the Union gives the following commitments—
(i)
preparedness of employees to undertake training associated with wider range of duties;
(ii)
acceptance by the Union of the broad award framework and relationships established.
(a)
The structural efficiency increases specified below shall be added to existing actual rate of pay/base rates of
pay for time employees/payment by results employees respectively and shall not be absorbed into any over
award bonus payment.
GROUP
STRUCTURAL
EFFICIENCY
ADJUSTMENT
$
F (all others)
10.00
E (rest of Group E)
12.50
D
12.50
C
12.50
B
15.00
A
15.00

EARTH MOVING AND CONSTRUCTION AWARD
NO. 10 OF 1963
27.—WAGES
The minimum rate of wage to be paid to and received by all employees shall be as follows—
RATE
PER WEEK
$

ARBITRATED
SAFETY NET
ADJUSTMENT
$

TOTAL RATE
PER WEEK
$

Engine Driver operating winch from pile
driving rig net on pile driving

384.60

40.00

424.60

All stationary steam engine drivers whose
work requires first or second class certificate

392.90

40.00

432.90

CLASSIFICATION

PART 1
(a)
(b)
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All other stationary steam engine drivers
whose work requires third class certificate
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RATE
PER WEEK
$

ARBITRATED
SAFETY NET
ADJUSTMENT
$

TOTAL RATE
PER WEEK
$

379.70

40.00

419.70

(d)

Drivers of Internal Combustion Engines (i) if under 250 b.h.p.
388.50
40.00
428.50
(ii) if 250 b.h.p. or over
395.70
40.00
435.70
(e)
Locomotive fireman
379.20
40.00
419.20
(f)
Boiler Attendant (i) attending one boiler
371.30
40.00
411.30
(ii) attending two boilers
377.40
40.00
417.40
(g)
Driver of steam crane
386.10
40.00
426.10
(h)
Scotch Derrick power crane
405.30
40.00
445.30
(i)
Compressor driver over 30 h.p.
373.70
40.00
413.70
(j)
Driver of Wayne Road Sweeper
397.60
40.00
437.60
(k)
Additions to margins, an Engine Driver engaged under this Part, as hereinafter specified shall have his/her marginal
rate increased as follows—
(i)
Attending to electric generator or alternator exceeding 10 k.w. capacity
18.55
(ii)
Attending to refrigerator compressor or compressors
18.55
(iii)
Engine Driver in charge of plant
18.55
(iv)
Engine Driver in charge of switchboard of 350 k.w. capacity or more
5.85
(v)
Crane Drivers engaged on building construction or demolition
17.10
PART 2 —Mechanical Equipment
Arbitrated
TOTAL
RATE
Safety Net
RATE PER
PER
Adjustment
WEEK
WEEK
$
$
Inclusive
of $15.90
Industry
Allowance
$
CLASSIFICATION
Group 1
403.10
40.00
443.10
(a)
Operator lance type hand sprayer
(b)
Operator aggregate dryer
(c)
Operator pre-mix drag spreader
(d)
Operator aggregate belt spreader
(e)
Operator of joint inserting machine
(f)
Operator concrete spray curing machine, self-propelled
(g)
Operator pneumatic tyre tractor without power operated
attachments, up to and including 15 kW net engine power
Group 2
(a)
(b)
(c)

(d)
(e)
(f)
(g)
(h)
(i)
(j)
(k)
(l)
(m)
(n)
(o)
(p)

408.60
Operator crawler tractor without power operated
attachments up to and including Class M4
Operator crawler tractor with power operated attachments
Class M2
Operator pneumatic tyred tractor without power operated
attachments above 15 kW up to and including 60kW net
engine power. (This includes tilting or one man hitch
trailer.)
Operator pneumatic tyred tractor with power operated
attachments, up to and including 15 kW net engine power
Operator rear and bottom dump to and including 2 cubic
metres struck capacity
Operator back hoe self powered (not self propelled)
Operator roller powered, under 8 tonnes
Operator roller powered, vibrating, under 4 tonnes
Operator trenching machine of the small Ditch Witch type
Operator bitumen sprayer
Screed operator, asphalt power
Mixer operator, asphalt plant (capacity of less than 10
tonnes of hot mix per hour)
Operator concrete spreader, powered, self propelled,
Operator concrete finisher, powered, self propelled
Operator concrete finisher, powered, hand propelled
Second-driver—navvy and dragline or dredge type
excavator

40.00

448.60
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Group 3
(a)
(b)
(c)
(d)

(e)
(f)
(g)
(h)
(i)
(j)
(k)
(l)
(m)
(n)
(o)
(p)
(q)
(r)
Group 4
(a)
(b)
(c)
(d)
(e)

(f)
(g)
(h)
(i)
(j)
(k)
(l)
(m)
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RATE
PER
WEEK
Inclusive
of $15.90
Industry
Allowance
$

Arbitrated
Safety Net
Adjustment
$

TOTAL
RATE PER
WEEK
$

421.70

40.00

461.70

430.70

40.00

470.70

Operator crawler tractor without power operated
attachments Class M5 up to and including Class M10
Operator crawler tractor with power operated attachments
Class M3 up to and including Class M5
Operator pneumatic tyred tractor without power operated
attachments above 60kW up to and including 150 kW net
engine power
Operator pneumatic tyred tractor with power operated
attachments above 15kW up to and including 60kW net
engine power (not including tilting or one person hitch
trailer)
Operator drawn grader
Operator trenching machine, chain type up to and including
1.5 metre depth or up to and including 300 mm width
Operator pile driver (power operated winch)
Operator rear and bottom dump of capacity above 2 cubic
metres struck capacity up to and including 15 cubic metres
struck capacity
Driver of bitumen sprayer
Operator Aggregate Loader (Country Roads Board, Victoria
Model)
Operator asphalt paver
Mixer operator, asphalt plant (capacity of more than 10
tonnes of hot mix per hour)
Operator roadroller, powered, 8 tonnes and up to 20 tonnes
Operator roadroller, powered, 8 tonnes and up to 25 tonnes
Operator roadroller, powered, vibrating ,4 tonnes and over
Locomotive driver—petrol, oil, pneumatic or electric driven
(if carrying passengers an additional rate of 60¢)
Operator crawler loader up to and including 500 kg mass
(See note 3)
Operator pneumatic tyred loader up to and including 30 kW
net
Operator crawler tractor without power operated
attachments above Class M10 up to and including Class
M30
Operator crawler tractor with power operated attachments
above Class M5 up to and including Class M15
Operator grader power operated, below 35 kW net engine
power
Operator excavator up to and including 0.5 cubic metres
Operator trenching machine ladder type, depth greater than
1.5 metres up to 2.4 metres and width above 300 mm up to
450 mm and bucket wheel trencher with equivalent capacity
in cubic metres per hour
Operator pneumatic tyred tractor with power operated
attachments above 60 kW up to and including 150 kW net
engine power
Operator self powered scraper up to and including 100
cubic metres struck capacity
Operator rear and bottom dump above 15 cubic metres
struck capacity up to and including 30 cubic metres struck
capacity
Operator pneumatic tyred tractor without power operated
attachments above 150 kW up to and including 500 kW net
engine power
Operator crawler loader above 5 000 kg mass up to and
including 15 000 kg mass (See note 3)
Operator pneumatic tyred loader above 30 kW up to and
including 105 kW net engine power
Operator roadroller, powered, over 25 tonnes
Operator special track laying, fixing or levelling machine
(employed on railway construction in W.A.)
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(a)
(b)
(c)
(d)
(e)
(f)
(g)
(h)
(i)
(j)

Group 6
(a)
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RATE
PER
WEEK
Inclusive
of $15.90
Industry
Allowance
$

Arbitrated
Safety Net
Adjustment
$

TOTAL
RATE PER
WEEK
$

435.00

40.00

475.00

Operator crawler tractor with power operated attachments
above Class M15 and up to and including Class M30
Operator grader power operated 35 kW up to and including
70 kW net engine power
Operator pneumatic tyred tractor with power operated
attachments above 150 kW up to and including 500 kW net
engine power
Operator self powered scraper above 10 cubic metres struck
capacity up to and including 20 cubic metres struck
capacity
Operator excavator above 0.5 cubic metres up to and
including 2.2 cubic metres. (This group including Gradall.)
Operator trenching machine ladder type, greater than 2.4
metres depth, and minimum 450 mm width and bucket
wheel trench equivalent in cubic metres per hour
Operator rear and bottom dump above 30 cubic metres
struck capacity up to and including 60 cubic metres struck
capacity
Operator crawler loader above 15 000 kg mass and up to
and including 30 000 kg mass (See note 3)
Operator pneumatic tyred loader over 105 kW up to and
including 200 kW net engine power
Operator crawler tractor without power operated
attachments above Class M30 up to and including 60 000
kg mass

441.90
40.00
481.90
Operator excavator above 2.2 cubic metres struck bucket
capacity up to and including 5.5 cubic metres struck bucket
capacity
(b)
Operator grader power operated above 75 kW up to and
including 190 kW net engine power
Operated pneumatic tyred loader above 200 kW up to and
(c)
including 500 kW net engine power
(d)
Operator crawler tractor with power operated attachment,
above Class M30 up to and including 60 000 kg mass
(e)
Operator crawler loader above 30 000 kg mass up to and
including 60 000 kg mass (See note 3)
Operator rear and bottom dump above 60 cubic metres
(f)
struck capacity up to and including 120 cubic metres struck
capacity
(g)
Operator self power scraper above 20 cubic metres 50 cubic
metres struck capacity struck capacity up to and including
Special Work: A driver operating a tractor fitted with a blade and using such blade in breaking trail in heavy sidling
country shall be paid an additional allowance of 8 cents per hour for each day or part of a day in which he/she is so
occupied.
PART 2A—Mobile Crane Drivers
Operator of Mobile Crane with lifting capacity of—
CLASSIFICATION
TOTAL RATE
Arbitrated
TOTAL
Safety Net
RATE PER
PER WEEK
Adjustment
WEEK
Inclusive of $15.60
$
$
Industry Allowance
$
(i)
Up to 8 tonnes
426.70
40.00
466.70
(ii)
In excess of 8 tonnes and not exceeding 15 tonnes
432.20
40.00
472.20
(iii)
In excess of 15 tonnes and not exceeding 40 tonnes
438.20
40.00
478.20
(iv)
In excess of 40 tonnes and not exceeding 80 tonnes
443.20
40.00
483.20
(v)
In excess of 80 tonnes and not exceeding 100 tonnes
447.40
40.00
487.40
(vi)
In excess of 100 tonnes and not exceeding 140 tonnes
453.40
40.00
493.40
(vii)
In excess of 140 tonnes and not exceeding 180 tonnes
461.60
40.00
501.60
(viii)
In excess of 180 tonnes and not exceeding 220 tonnes
471.40
42.00
513.40
(ix)
In excess of 220 tonnes
485.30
42.00
527.30
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Mobile cranes are defined as those mounted on a specially designed chassis or a lorry and capable of load
manipulation, slewing, and travelling under their own power. Mobile cranes constructed as an attachment to or
modification of a tractor, fall into the appropriate group for the tractor with power operated attachment.
The rates prescribed in Parts 2 and 2A of this Clause include an industry allowance as specified to compensate for the
disabilities usually associated with earth moving and construction work.
(a)
Crawler Tractors are classified in accordance with the proposed Australian Standard—"Classification of
Crawler Tractor by Mass" as follows—
Class
Shipping Mass—Kilograms
M2
over 1000 up to 2000
M3
over 2000 up to 3000
M4
over 3000 up to 4000
M5
over 4000 up to 5000
M10
over 7000 up to 10000
M15
over 10000 up to 15000
M30
over 25000 up to 30000
M50
over 40000 up to 50000
(b)
Crawler Tractors above 50 000 kg mass are classified as indicated in the wages table of this clause.
The classification of pneumatic tyred tractors and pneumatic tyred loaders is based on the proposed Australian
Standard for Metric Tractor Classification.
Crawler Tractor front-end loaders are to be classified by using the mass of the tractor, including the loader attachment
in lieu of the bare shipping mass.
Self propelled rollers are classified by mass complete, including maximum ballast.
Mobile cranes constructed as an attachment to or modification of a tractor, fall into the appropriate group for the
tractor with power operated attachment.
Tractors without power operated attachment includes tractors—
(i)
with power operated attachments not in use; and
(ii)
with items which, although they have a power-unit of their own are not controlled by the operator of the
tractor except for starting and stopping (for example—Drawn Vibrating Roller).
Back hoe when attached to a tractor shall be considered as a power operated attachment to the tractor.
Reference to bituminous surfacing equipment or Materials includes tar, sprayed work and hot mix work.

7.
8.
PART 3
Rates additional to and cumulative with any other rate specified for the employee—

(1)
(2)
(3)

(a)

Employee operating side loader (truck mounted)
Employee operating mechanical bucket type loader, truck or tractor
mounted
Employee in charge of plant (as defined)
-Employee in charge of plant means

Total Rate
per Week
$
1.37
1.37
21.94

when two or more employees are employed at the plant at the one time, the employee who is invested with
the superintendence and responsibility or who has to accept the superintendence and responsibility; or
(b)
an employee who is invested with the superintendence and responsibility or who has to accept the
superintendence and responsibility over one or more other employees; or
(c)
when he/she is the only person of his/her class employed on the plant the employee who does the general
repair work of the plant in addition to the work of operating, but not when he/she merely assists a fitter or
engineer to do such work; or
(d)
where shifts are worked the employee who is directed to carry out the general repair work of the plant in
addition to the work of operating, but not when he/she merely assists a fitter or engineer to do such work.
Minimum Wage—Adult Males and Females—
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult Award
Wage unless otherwise provided in this clause.
(i)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable
from the beginning of the first pay period on or after 1st August 2001.
(ii)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety
net adjustments from State Wage Case decisions.
(iii)
Unless otherwise provided in this subclause adults employed as casual or part time employees
shall not be paid less than pro rata the Minimum Adult Award Wage according to the hours
worked.
(iv)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in
the junior rates provision to the Minimum Adult Award Wage of $413.40 per week.
(v)
(aa)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged
on traineeships, or Jobskills traineeships or to other categories of employees who by
prescription are paid less than the minimum award rate.
(bb)
Liberty to apply is reserved in relation to employees excluded under (aa) above and any
special categories of employees not included here or otherwise in relation to the
application of the Minimum Adult Award Wage.
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(vi)

Subject to this subclause the Minimum Adult Award Wage shall —
(aa)
apply to all work in ordinary hours.
(bb)
apply to the calculation of overtime and all other penalty rates, superannuation,
payments during sick leave, long service leave and annual leave and for all other purposes of this
award.
(vii)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for
an adult apprentice in force on 13th November 1997.
(viii)
The rates of pay in this award include the minimum weekly wage for adult employees payable
under the 2001 State Wage Case Decision. Any increase arising from the insertion of the adult
minimum wage will be offset against any equivalent amount in rates of pay received by
employees whose wages and conditions of employment are regulated by this award which are
above he wage rates prescribed in the award. Such above award payments include wages payable
pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise
agreements and over award arrangements. Absorption which is contrary to the terms of an
agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles,
excepting those resulting from enterprise agreements are not to be used to offset the adult
minimum wage.
(Note: A notation will be made in each relevant award by the Registrar where the adult
apprentice rate requires specific mention as at 13th November 1997.)
APPENDIX I
(1)
This Appendix shall apply to employees who perform work within the scope of the award on—
(a)
the construction, erection, repair, renovation, maintenance, ornamentation or demolition of a large
industrial undertaking or any large civil engineering project, or
(b)
the construction, erection, repair, renovation, maintenance, ornamentation or demolition of any multistorey
building.
In the event of any disagreement arising concerning the application of this Appendix the matter shall be
referred to a Board of Reference for determination.
(2)
In lieu of the rates of wage prescribed in Parts 2 and 2A of Clause 27.—Wages of this award the following rates shall
apply—
Edit Note:
Actual weekly amount utilises formula see subclause (6).
Columns added for administrative purposes and reflect amounts in sub-clauses 2-5.

Plant
Operator
Group 1
Bitumen sprayer
Concrete finisher,
powered
Concrete spreader,
powered
Crawler tractor with
power operated
attachments (up to
and including
2000kg shipping
mass)
Dumper, rear and
bottom (up to and
including 2 cubic
metres struck
capacity)
Hand sprayer, lance
type Pneumatic
tyred tractor with
power operated
attachments (up to
and including 15
kW net engine
power
Roller (under 8
tonnes)
Roller, vibrating
(under 4 tonnes)
Second driver,
navvy and dragline
or dredge type
excavator,
Trenching machine
(small Ditch- Witch
type)

Supplementary
Payment

Arbitrated
Safety Net
Adjustment

Industry
Allowance

Actual
Weekly Rate
(x52/50.4)

Special
Allowance

Total Wage

$

$

$

$

$

$

$

341.90

52.10

90.00

18.40

518.40

7.70

526.10
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Plant
Operator
Group 2
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Supplementary
Payment

Arbitrated
Safety Net
Adjustment

Industry
Allowance

Actual
Weekly Rate
(x52/50.4)

Special
Allowance

Total Wage

367.20

52.10

90.00

18.40

544.50

7.70

552.20

381.00

52.10

88.00

18.40

556.60

7.70

564.30

Plant sprayer
(driver)
Concrete paver
Crawler loader (up
to and including
15 000 kg mass)
Crawler tractor with
power operated
attachments (over
2000 kg up to and
including 15 000 kg
shipping mass)
Dumper, rear and
bottom, (above 2
cubic metres, up to
and including 30
cubic metres struck
capacity)
Excavator (up to and
including 0.5 cubic
metres struck
capacity)
Grader (below 35
kW net engine
power)
Locomotive (not
carrying passengers)
Pile driver
Pneumatic tyred
loader (up to and
including 105 kW
net engine power)
Pneumatic tyred
tractor with power
operated
attachments (above
15 kW up to and
including 150 kW
net engine power)
Roller (8 tonnes and
above)
Roller, vibrating (4
tonnes and above)
Scraper (up to and
including 10 cubic
metres struck
capacity)
Track laying, fixing
or levelling machine
(railway
construction)
Trenching machine
(depth up to 2.4
metres, and width up
to 450mm) and
bucket wheel
trencher with
equivalent capacity
in cubic metres per
hour.
Plant
Operator
Group 3
Crawler loader
(above 15 000 kg
mass, up to and
including 60 000 kg
mass)
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Actual
Weekly Rate
(x52/50.4)

Special
Allowance

Total Wage

Crawler tractor with
power operated
attachments (above
15 000 kg up to and
including 60 000 kg
mass)
Dumper, rear and
bottom (above 30
cubic metres, up to
and including 120
cubic metres struck
capacity)
Excavator (above
0.5 cubic metres, up
to and including 5.5
cubic metres struck
capacity. (This
group includes
Gradall).
Grader. (35 kW up
to and including 190
kW net engine
power)
Locomotive
(carrying
passengers)
Pneumatic tyred
loader (over 105 kW
up to and including
500 kW net engine
power)
Pneumatic tyred
tractor with power
operated
attachments (above
150 kW up to and
including 500 kW
net engine power)
Scraper (above 10
cubic metres, up to
and including 50
cubic metres struck
capacity)
Trenching machine
(greater than 2.4
metres depth and
450 mm width) and
bucket wheel
trencher with
equivalent capacity
in cubic metres per
hour.
Special Work: A driver operating a tractor fitted with a blade and using such blade in breaking trail in heavy sidling
country shall be paid an additional allowance of 8 cents per hour for each day or part of a day in which he is so
occupied.
Mobile Crane Operators
Operator of mobile crane with lifting capacity of—

(i)
(ii)
(iii)
(iv)

Up to 8 tonnes
In excess of 8 tonnes and
not exceeding 15 tonnes
In excess of 15 tonnes and
not exceeding 40 tonnes
In excess of 40 tonnes and
not exceeding 80 tonnes

Supplementary
Payment

Arbitrated
Safety Net
Adjustment

Industry
Allowance

Actual
Weekly Rate
(x52/50.4)

Special
Allowance

Total Wage
Rate

$

$

$

$

$

$

$

358.40

52.10

90.00

18.40

535.40

7.70

543.10

368.40

52.10

90.00

18.40

545.70

7.70

553.40

376.90

52.10

88.00

18.40

552.40

7.70

560.10

383.60

52.10

88.00

18.40

559.30

7.70

567.00
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(ix)

In excess of 80 tonnes and
not exceeding 100 tonnes
In excess of 100 tonnes
and not exceeding 140
tonnes
In excess of 140 tonnes
and not exceeding 180
tonnes
In excess of 180 tonnes
and not exceeding 220
tonnes
In excess of 220 tonnes

(3)

(a)

(vi)
(vii)
(viii)

(b)
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Supplementary
Payment

Arbitrated
Safety Net
Adjustment

Industry
Allowance

Actual
Weekly Rate
(x52/50.4)

Special
Allowance

Total Wage
Rate

$

$

$

$

$

$

$

388.70

52.10

88.00

18.40

564.60

7.70

572.30

396.30

52.10

88.00

18.40

572.40

7.70

580.10

406.30

52.10

88.00

18.40

582.70

7.70

590.40

419.70

52.10

88.00

18.40

596.60

7.70

604.30

437.10

52.10

90.00

18.40

616.60

7.70

624.30

Supplementary Payment
Employees shall be paid an additional payment of $52.10 which shall be added to the base rate specified in
subclause (2) hereof for the purpose of calculating the actual weekly rate.
Arbitrated Safety Net Payment
Employees shall be paid an arbitrated safety net payment of $48.00 (various see above table) which shall be
added to the base rate specified in subclause (2) hereof for the purpose of calculating the actual weekly rate.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

(4)

Special Allowance
In addition to the base rate specified in subclause (2) hereof employees shall be paid for all purpose of the award a
special allowance of $7.70 per week and such allowance shall not be altered as a consequence of wage indexation
decisions.

(5)

Industry Allowance
In addition to the rates specified in subclause (2) an industry allowance of $18.40 per week should be paid to all
employees under this award to compensate for the disabilities usually associated with building and steel construction
work.

(6)

Actual Weekly Rate
The actual weekly rate shall be calculated by multiplying the sum of the appropriate amounts prescribed in subclause
(2), paragraphs (3)(a) and (3)(b) and subclause (5) hereof by 52 on 50.4. This subtotal shall be rounded to the nearest
ten cents and then have added to it the special allowance prescribed in subclause (4) hereof.

(7)

Overaward Payment
For the purposes of this clause, overaward payment is defined as amount in rates of pay which an employee would
receive in excess of the minimum award wage (ie base rate, arbitrated safety net and supplementary payment) as
prescribed in this award for the classification in which such employee is engaged. Provided that this definition shall
exclude overtime, shift allowances, penalty rates, expense related allowances, industry allowances, disability
allowances, location allowances, special rates or allowances, responsibility allowances and any other ancillary
payments of a like nature prescribed by this award.

(8)

Allowances and Special Provisions
(a)
Dirt Money
A dirt allowance of 40 cents per hour shall be payable in connection with work deemed to be more than
ordinarily dirty; cases of dispute to be determined by the Board of Reference.
(b)
Confined Space
Workers working in confined space shall be paid an allowance of 48 cents per hour. “Confined space”
means one of which the dimensions are such that the workperson must work in an unusually stooped or
cramped position or without adequate ventilation or where confinement within a limited place is productive
of unusual discomfort to him/her.
(c)
Wet Work
(i)
Any worker working in water or “wet places” shall be paid an extra allowance of $3.15 per day or
part of a day.
(ii)
“Wet places” shall mean places where, in the performance of the work the splashing of water and
mud saturate the worker’s clothing or where protection is not provided to prevent splashings or
dripping sufficient to saturate his/her clothing, and shall include wet material or wet ground in
which it is impracticable for the worker wearing ordinary working boots to work without getting
wet feet. Provided that this clause shall not apply to workers working on wet surfaces made wet
by rain.

1914

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

81 W.A.I.G.

(iii)

(d)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

(1)
(2)

In exceptional cases where the work is excessively wet and which are not covered by paragraph
(ii) hereof, an extra allowance may be agreed upon, or failing agreement, determined by the
Board of Reference.
(iv)
Subject to paragraph (iii), the engineer in charge or the foreperson shall decide whether any
allowance is payable under this clause.
(v)
Workers called upon to work overtime in water or in wet places shall receive an extra $3.15 or the
appropriate allowance fixed by the Board of Reference for each eight hours or portion thereof, of
overtime worked and such allowance shall be treated as portion of the wage for the calculation of
overtime. For all other purposes, the extra payment shall be deemed an allowance.
A multi-storey allowance shall be paid to all employees to whom this Appendix applies engaged on site in
the construction of a multi-storey building as defined in accordance with the following:—
From commencement of building to 15th floor level—32 cents per hour extra.
From 16th floor level to 30th floor level—39 cents per hour extra.
From 31st floor level to 45th floor level—59 cents per hour extra.
From 46th floor level to 60th floor level—74 cents per hour extra.
From 61st floor level onwards—96 cents per hour extra.
For the purposes of this subclause a multi-storey building means a building which will, when complete,
consist of 5 or more storey levels and any other structure which does not have regular storey levels but
which exceeds 15 metres in height.

EDUCATION DEPARTMENT MINISTERIAL OFFICERS SALARIES
ALLOWANCES AND CONDITIONS AWARD 1983 NO 5 OF 1983
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
4.—SALARIES
The Minister shall allocate to school assistants such salaries and salary ranged taken from subclause (2) of this clause.
(a)
(i)
School Assistant Level 1
Arbitrated Safety Net
Total Salary Per
Adjustment
Annum
Level 1
Salary Per Annum
$
$
$
1st year (21 years
2nd year
3rd year
4th year
5th year
6th year
7th year
8th year
9th year

17,867
18,394
18,920
19,443
19,970
20,496
21,101
21,520
22,139

2,277
2,277
2,277
2,362
2,362
2,362
2,278
2,278
2,278

20,144
20,671
21,197
21,805
22,332
22,858
23,379
23,798
24,417
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School Assistant Level 2
Level 2

Salary Per Annum
$
1st year
22,881
2nd year
23,449
3rd year
24,046
4th year
24,677
5th year
25,338
(iii)
School Assistant Level 3
Level 3

Salary Per Annum
$
1st year
26,246
2nd year
26,953
3rd year
27,682
4th year
28,431
(iv)
School Assistant Level 4

Arbitrated Safety Net
Adjustment
$
2,278
2,278
2,278
2,278
2,278

Total Salary Per
Annum
$
25,159
25,727
26,324
26,955
27,616

Arbitrated Safety Net
Adjustment
$
2,278
2,278
2,278
2,278

Total Salary Per
Annum
$
28,524
29,231
29,960
30,709

1998 Arbitrated Safety Net
Total Salary Per
Adjustment
Annum
Salary Per Annum
$
$
$
31,735
1st year
29,457
2,278
32,455
2nd year
30,261
2,194
33,283
3rd year
31,089
2,194
(v)
School Assistant (Junior)
School Assistants employed below the age of 21 years are to be paid the following salaries—
Arbitrated Safety Net
Total Salary Per
Adjustment
Annum
Junior Level
Salary Per Annum
$
$
$
1169
10,349
Under 17 years
9,179
1367
12,093
17 years
10,726
1594
14,107
18 years
12,513
1845
16,328
19 years
14,483
2073
18,338
20 years
16,265
Where an occupant of such office is employed for less than 32.5 hours per week, the salary paid shall be in
accordance with the following formula:—
HOURS WORKED PER FORTNIGHT/ 65 X Full Time Fortnightly salary
The fortnightly salary of School Assistants shall be calculated as follows—
Annual Salary X 313/12
OR
Annual Salary / 26.0833
The salary rates expressed herein shall be varied to reflect variations which are made from time to time to the Public
Service Salaries Agreement 1985 including amendments, replacements and variations. Such variations to this Award
shall be in accordance with the method agreed between the parties to this Award.
It is a term of this Award or Industrial Agreement that the Union undertakes for the duration of the Principles
determined by the Commission in Court Session in Application No. 1940 of 1989 not to pursue any extra claims,
award or overaward except when consistent with the State Wage Principles.
Level 4

(3)

(4)
(5)

(1)
(2)
(3)
(4)
(5)
(6)

EGG PROCESSING AWARD 1978
NO. R42 OF 1978
1A.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
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(b)

(7)

(8)

(1)

(2)
(3)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
14.—WAGES
Adult Employees
The following rates shall apply from the first pay period commencing on or after the date of amendment.
Relativity
Weekly Rate
ASNA
Total Weekly Rate
Level F5
100%
$465.20
$42.00
$507.20
Level F4
92.4%
$429.80
$40.00
$469.80
Level F3
87.4%
$406.60
$40.00
$446.60
Level F2
82%
$381.50
$40.00
$421.50
Level F1
78%
$362.90
$40.00
$402.90
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Part Time Employee shall mean a worker who works regularly from week to week, less than 38 hours each week.
Casual Employee shall mean a worker engaged as such.
Casual Employees shall be paid 20 per cent in addition to the rate prescribed in this clause for the work performed.

ELECTORATE OFFICERS AWARD 1986
NO. A18 OF 1986
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
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Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
6.—SALARY RANGE
The annual salaries applicable to employees covered by this award shall be as follows—
Salary Per Annum
Arbitrated Safety Net
Total Salary Per Annum
Adjustment
$
$
$
32469
2818.00
35287.00
33344
2818.00
36162.00
34246
2818.00
37064.00
35172
2818.00
37990.00
Subject to the provisions of Clause 9.—Hours of Attendance, the salaries of employees as prescribed in this Award
includes payment for all hours worked, including penalties for overtime and shift work.
Subject to good conduct, diligence and efficiency an employee shall proceed by annual increments to the maximum
of the salary range.
It is a term of this Award or Industrial Agreement that the Union undertakes for the duration of the principles
determined by the Commission in Court Session in Application No. 1940 of 1989 not to pursue any extra claims,
award or overaward except when consistent with the State Wage Principles.

ELECTRICAL CONTRACTING INDUSTRY AWARD NO. R 22 OF 1978
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
FIRST SCHEDULE—WAGES
The following shall be the rate of wages payable to employees covered by this award.

(1)
st
1 &2nd
(2)
(a)

CLASSIFICATION

(i)
(ii)

(iii)

LEVEL 1
Electronics Tradesperson
LEVEL 2
(aa)
Electrician—Special Class
(bb)
Instrument Fitter/Electrical Grade
2
LEVEL 3
(aa)
Electrical Installer
(bb)
Electrical Fitter

Rate
Per Week

Arbitrated
Safety Net
Adjustment

Total
Rate
Per Week

549.90

88.00

637.90

491.50
499.20

88.00
88.00

579.50
587.20

467.30
467.30

88.00
88.00

555.30
555.30
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CLASSIFICATION

(cc)
(dd)

(4)

(5)

(6)

Instrument Fitter/Electrical
Grade 1
Linesperson—Grade 1 (ie. With
not less that 3 years experience as
a Linesperson)

Arbitrated
Safety Net
Adjustment

Total
Rate
Per Week

484.90

88.00

572.90

467.30

88.00

555.30

(ee)
Cable Jointer
467.30
88.00
555.30
LEVEL 4
Linesperson – Grade 2
449.30
90.00
539.30
(i.e. with less than 3 years experience as a
Linesperson)
(iv)
LEVEL 5
Electrical Assistant
394.70
88.00
482.70
(b
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under
the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received
by employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is
contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Leading Hands—In addition to the appropriate rates shown in subclause (2) hereof a leading hand shall be paid—
(a)
If placed in charge of not less
than three and not more than ten
other employees
$19.10
(b)
If placed in charge of more than
ten and not more than twenty
other employees
$29.20
(c)
If placed in charge of more than
twenty other employees
$37.60
Apprentices—
(a)
Wage per week expressed as a percentage of the Electrical Installer's rate per week and Safety Net
Adjustment Payment.
Arbitrated Safety
Total Rate per Week
%
Rate
Net adjustment
$
Per Week
$
$
Four Year Term
First Year
39
182.25
34.32
216.57
Second Year
51
238.32
44.88
283.20
Third Year
67
313.09
58.96
372.05
Fourth Year
79
369.17
69.52
438.69
Three and a Half Year Term
First six Months
39
182.25
34.32
216.57
Next Year
51
238.32
44.88
283.20
Next Year
67
313.09
58.96
372.05
Final Year
79
369.17
69.52
438.69
Three Year Term
First Year
51
238.32
44.88
283.20
Second Year
67
313.09
58.96
372.05
Third Year
79
369.17
69.52
438.69
Tool Allowance—
(a)
In accordance with the provisions of subclause (20) of Clause 18. – Special Rates and Provisions of this
award the tool allowance to be paid is—
(i)
$11.00 per week to such tradesperson, or
(ii)
In the case of an apprentice a percentage of $11.00 being the percentage which appears
against his/her year of apprenticeship set out in subclause (4) of this schedule.
(b)
Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of,
the ordinary weekly wage prescribed in this Clause.
Construction Allowance—
(a)
In addition to the appropriate rates of pay prescribed in this Clause an employee shall be paid—
(i)
$33.85 per week if he/she is engaged on the construction of a large industrial undertaking or
any large civil engineering project.
(ii)
$30.50 per week if he/she is engaged on a multi-storeyed building but only until the exterior
walls have been erected and the windows completed and a lift made available to carry the
employee between the ground floor and the floor upon which he/she is required to work. A
multi-storeyed building is a building which, when completed, will consist of at least five
storeys.
(iv)

(3)

Rate
Per Week
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(iii)

(7)

(8)

(9)

(10)

(11)

(1)

$17.95 per week if he/she is engaged otherwise on construction work falling within the
definition of construction work in Clause 5.—Definitions of this Award.
(b)
Any dispute as to which of the aforesaid allowances applies to particular work shall be determined by the
Board of Reference.
Casual Employees—
A casual employee shall be paid 20 per cent of the ordinary rate payment in addition to the ordinary rate assigned to
his class of work.
Part-Time Worker—
A part-time worker shall be paid pro-rata in accordance with the appropriate rate for the classification for the
employee for the number of hours so worked.
Payments pursuant to the First Schedule Wages and Clause Nos. 21, 22, 23, 24, 25, 26 and 27 shall be strictly related
proportionately in accordance with the number of ordinary hours worked, to the number of ordinary hours worked by
a full time employee in accordance with Clause 11.—Hours.
Licence Allowance—
A tradesperson who holds and in the course of his/her employment may be required to use a current "A" Grade or
"B" Grade licence issued pursuant to the relevant regulation in force at the date of this Award under the Electricity
Act, 1945, shall be paid $16.10 per week.
Commissioning Allowances—
An "Electrician Commissioning" as defined shall be paid at the rate of $24.60 per week in addition to rates prescribed
in this schedule.
New Classifications
In reference to Clause 37.—Structural Efficiency of this Award—
(a)
The parties to this Award are committed to implementing a new broadbanded wage and classification
structure in accordance with the Grades set out in paragraph (f) hereunder, and—
(i)
accept in principle that the descriptions of job functions within a new structure will be more
broadly based and generic in nature;
(ii)
intend to substitute the existing provisions of subclause (2) of the First Schedule—Wages of the
Award with a new wage and classification structure;
(iii)
to make any consequential amendments not later than October 1990, nor earlier if agreed between
the parties and approved by the Western Australian Industrial Relations Commission.
(b)
Employees who are transferred to the new classification structure proposed under this subclause at a level
which provides for a pay rate less than that being received at the date of transfer under their old
classification, will have that rate of pay maintained by way of an allowance which shall be paid until—
(i)
the contract of employment is terminated; or
(ii)
the employee accepts appointment to a new classification.
(c)
In the event that there is a claim for reclassification to a higher level under any new structure on the ground
that the employee possesses equivalent skill and knowledge gained through on the job experience or on any
other ground, the following principles shall apply—
(i)
the parties agree that the matter shall be dealt with by the industry committee as provided by
Clause 37(1)(e) of this Award;
(ii)
agreed competency standards shall be established by the parties for all levels in any new
classification structure before any claims for reclassification are processed.
(d)
Reclassification to any higher level shall be contingent upon such additional work being available and
required to be performed by the employer.
(e)
The parties will co-operate in the transition from the existing classification structure to the proposed new
structure to ensure that the transition takes place in an orderly manner without creating false expectations or
disputation.
(f)
Broadbanded Grades
(i)
Grade 1
(ii)
Grade 2
(iii)
Grade 3
(iv)
Grade 4
(v)
Grade 5
(vi)
Grade 6
(vii)
Grade 7
(viii)
Grade 8
(ix)
Grade 9
(x)
Grade 10

ELECTRICAL TRADES (SECURITY ALARMS INDUSTRY) AWARD 1980
NO. R27 OF 1979
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
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(3)
(4)
(5)
(6)

(7)

(8)

(1)

(2)
(3)

(4)
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The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
28.—WAGES
(a)
The ordinary weekly rate of wage payable to adult employees covered by this award shall be as follows—
Classification
On
Supplementary
Arbitrated
Total
Engagement
Payment Per
Safety Net
Payment
$
Week
Adjustment
Per Week
Group A Serviceperson(Special
386.60
51.90
90.00
528.50
Class)
Group B Serviceperson
362.80
49.40
88.00
500.20
Group C Installer
362.80
49.40
88.00
500.20
Group D Trades Assistant
310.20
39.30
88.00
437.50
Group
A
Serviceperson
407.30
51.90
90.00
549.20
(Special Class)
Group B Serviceperson
384.20
49.40
90.00
523.60
Group C Installer
384.20
49.40
90.00
523.60
Group D Trades Assistant
310.20
39.30
88.00
437.50
(b) The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under
the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received
by employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is
contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
A casual employee shall be paid 20 per cent of the ordinary rate in addition to the ordinary rate for the calling in
which he is employed.
(a)
Where an employer does not provide a tradesperson with the tools ordinarily required by that tradesperson
in the performance of his/her work as a tradesperson the employer shall pay a tool allowance of $10.95 per
week to such tradesperson for the purpose of such tradesperson supplying and maintaining tools ordinarily
required in the performance of his/her work as a tradesperson.
(b)
Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of,
the ordinary weekly wage prescribed in this Clause.
(c)
An employer shall provide for the use of tradespersons all necessary power tools, special purpose tools and
precision measuring instruments.
(d)
A tradesperson shall replace or pay for any tools supplied by his employer if lost through his/her
negligence.
(a)
In addition to the appropriate rates of pay prescribed in this Clause an employee shall be paid—
(i)
$35.05 per week if he/she is engaged on the construction of a large industrial undertaking or any
large civil engineering project.
(ii)
$31.70 per week if he/she is engaged in a multi-storeyed building but only until the exterior walls
have been erected and the windows completed and a lift made available to carry the employee
between the ground floor and the floor upon which he/she is required to work. A multi-storeyed
building is a building which, when completed, will consist of at least five storeys.
(iii)
$18.25 per week if he/she is engaged otherwise on construction work falling within the definition
of construction work in Clause 5.—Definitions of this Award.
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Any dispute as to which of the aforesaid allowances apply to particular work shall be determined by the
Board of Reference.
(c)
An allowance paid under this subclause includes any allowance otherwise payable under Clause 15.—
Special Rates and Provisions of this Award except the allowance for work at heights, the first aid allowance
and the licence allowance.
Leading Hand: In addition to the appropriate total wage prescribed in subclause (1) of this clause, a leading hand
shall be paid—
(a)
If placed in charge of not less than three
and not more than ten other employees
$19.80
(b)
If placed in charge of more than ten and not
more than twenty other employees
$30.30
(c)
If placed in charge of more than twenty other
employees
$39.00
Structural Efficiency
(a)
Arising out of the decision of the State Wage Case on 8 September 1989 and in consideration of the wage
increases resulting from the first structural efficiency adjustment employees are to perform a wider range of
duties including work which is incidental or peripheral to their main tasks or functions.
(b)
The parties to the Award are committed to implementing a new wage and classification structure. In
making this commitment the parties—
(i)
Accept in principle that the descriptions of job functions within a new structure will be more
broadly based and generic in nature;
(ii)
Undertake that upon variation to the Award to implement a new wage and classification structure,
employees may undertake training for a wider range of duties and/or access to higher levels in
accordance with the definitions and training standards laid down in the Award variation relating
to a new classification structure;
(iii)
Will co-operate in the transition from the existing classification structure to the proposed new
structure to ensure that the transition takes place in an orderly manner without creating false
expectations or disputation.
(c)
In the event that there is a claim for reclassification by an existing employee to a higher level under any
new structure on the ground that the employee possesses equivalent skill and knowledge gained through onthe-job experience or on any other ground, the following principles apply—
(i)
The parties agree that the existing award disputes avoidance procedure shall be followed;
(ii)
Agreed competency standards shall be established by the parties in conjunction with TAFE and
SESDA (when operative) for all levels in any new classification structure before any claims for
reclassification are processed;
(iii)
An agreed authority (such as TAFE or SESDA) or agreed accreditation authority (when
operative) shall test the validity of an employee's claim for reclassification;
(d)
Reclassification to any higher level shall be contingent upon such additional work being available and
required to be performed by the employer.
(e)
The parties to the award are committed to co-operating positively to increase the efficiency, productivity
and international competitiveness of the security alarms industry and to enhance the career opportunities
and job security of employees in the industry.
(f)
At each plant or enterprise a consultative mechanism may be established by the employer, or shall be
established upon request by the employees or their Union. The consultative mechanism and procedure shall
be appropriate to the size, structure and needs of that plant or enterprise. Measures raised by the employer,
employees or Union or Unions for consideration consistent with the objectives of paragraph (e) hereof shall
be processed through that consultative mechanism and procedures.
(g)
Measures raised for consideration consistent with paragraph (f) hereof shall be related to implementation of
the new classification structure, the facilitative provisions contained in the Award and, subject to Clause
34.—Training, matters concerning training and, subject to paragraph (h) hereof, any other measures
consistent with the objectives of paragraph (e) of this subclause.
(h)
Without limiting the rights of either an employer or the Union to arbitration, any other measure designed to
increase flexibility at the plant or enterprise and sought by any party shall be notified to the Commission
and by agreement of the parties involved shall be subject to the following requirements—
(i)
The changes sought shall not affect provisions reflecting national standards recognised by the
Western Australian Industrial Relations Commission;
(ii)
The majority of employees affected by the change at the plant or enterprise must genuinely agree
to the change;
(iii)
No employee shall lose income as a result of the change;
(iv)
The Union must be a party to the Agreement;
(v)
The Union shall not unreasonably oppose any agreement;
(vi)
Any agreement shall be subject to approval by the Western Australian Industrial Relations
Commission and, if approved, shall operate as a Schedule to this Award and take precedence over
any provision of this Award to the extent of any inconsistency.
(i)
Any disputes arising in relation to the implementation of paragraphs (f) and (g) hereof shall be subject to
the provisions of Clause 31.—Avoidance of Industrial Dispute, of this Award.
(j)
The parties to this award agree to finalise outstanding matters relating to the classification structure and
definitions and in respect of further flexibility provisions relating but not limited to hours of work and
higher duties within six months of 20 February 1991.
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ELECTRICAL, ENGINEERING AND BUILDING TRADES
(WEST AUSTRALIAN NEWSPAPERS LIMITED) AWARD, 1988
NO. A 17 OF 1985
FIRST SCHEDULE—WAGES
(a)
Classification
Base Rate
SuppleAddiArbitrated
Total
mentary
tional
Safety Net
Rate
Payment
Payment Adjustment
$
$
$
$
$
C6
Industrial Electronic
456.50
65.00
48.60
88.00
658.10
Tradesperson (with 2 or more
years experience)
C6
Industrial Electronic
456.50
65.00
30.30
88.00
639.80
Tradesperson (with less than 2
years experience)
C8
Electrical, Engineering and
401.70
57.20
81.60
88.00
628.50
Building Tradesperson—
Carpenter- Tradesperson—
Special Class
C10
Electrical, Engineering
365.20
52.00
99.10
86.00
602.30
Tradesperson and Building
Tradesperson—Multi-skilled
Carpenter (more than 2 years
experience with the employer)
C10
Electrical, Engineering and
365.20
52.00
82.60
88.00
587.80
Building Tradesperson (with
less than 2 years continuous
experience with the employer)
C12
Tool Storeperson
319.20
45.40
40.30
88.00
492.90
C12/13
Trades Assistant
306.80
42.60
55.50
88.00
492.90
(b)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
The weekly rate of wage for an apprentice shall be the following percentages of the tradesman's rate of wage as
prescribed in paragraphs (a) and (c) of subclause (1) of this schedule. An apprentice, upon completing his indentures,
shall be required to work two years before qualifying for the experience tradesman's rate as prescribed in paragraphs
(b) and (d) of subclause (1) of this schedule.
(a)
Wage per week expressed as a percentage of the "Tradesman's rate"—
Five Year Term
%
First Year
40
Second Year
48
Third Year
55
Fourth Year
75
Fifth Year
88
Four Year Term
First Year
42
Second Year
55
Third Year
75
Fourth Year
88
Three and a Half Year Term
First Six Months
42
Next Year
55
Next Year
75
Final Year
88
Three Year Term
First Year
55
Second Year
75
Third Year
88
Responsibility Payment
An Engineering or Electrical Tradesperson, Special Class Electrician or Electronic Tradesperson or Building
Tradesperson required to work when supervisory staff are not on duty shall receive the additional flat payment per
shift—
(a)
Saturday
$ 7.08
(b)
Sunday
$13.88
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(4)

In addition to the appropriate total wage prescribed in this schedule, a leading hand in charge of not less than three or
more other employees shall be paid $41.45 per week.

(5)

An Industrial Electronics Tradesperson, an Electrician—Special Class, an Electrical fitter and/or Armature Winder or
an Electrical installer who holds, and in the course of this employment may be required to use, a current "A" Grade or
"B" Grade licence issued pursuant to the relevant regulation in force on the 28th day of February, 1978 under the
Electricity Act 1945 shall be paid an allowance of $15.79 per week.

(6)

Structural Efficiency
(a)
Arising out of the decision of the State Wage Case on 8 September 1989 and in consideration of the wage
increases resulting from the first structural efficiency adjustment in Application No. 1731 of 1989,
employees are to perform a wider range of duties including work which is incidental or peripheral to their
main tasks or functions.
(b)
The parties to the Award are committed to co-operating positively to increase the efficiency, productivity
and competitiveness of West Australian Newspapers Limited and to enhance the career opportunities and
job security of employees in the metal and engineering industry as a whole.
(c)
At each plant or enterprise a consultative mechanism may be established by the employer, or shall be
established upon request by the employees or their relevant union or unions. The consultative mechanism
and procedure shall be appropriate to the size, structure and needs of that plant or enterprise. Measures
raised by the employer, employees or union or unions for consideration consistent with the objectives of
paragraph (b) hereof shall be processed through that consultative mechanism and procedures.
(d)
Measures raised for consideration consistent with paragraph (c) hereof shall be related to implementation of
the new classification structure, the facilitative provisions contained in this Award and, subject to Clause
28.—Training, of this Award, matters concerning training and, subject to paragraph (e) hereof, any other
measures consistent with the objectives of paragraph (b) of this subclause.
(e)
Without limiting the rights of either an employer or a union to arbitration, any other measure designed to
increase flexibility at the plant or enterprise and sought by any party shall be notified to the Commission
and by agreement of the parties involved shall be subject to the following requirements—
(i)
The changes sought shall not affect provisions reflecting national standards recognised by the
Western Australian Industrial Relations Commission.
(ii)
The majority of employees affected by the change at the plant or enterprise must genuinely agree
to the change.
(iii)
No employee shall lose income as a result of the change.
(iv)
The relevant union or unions must be a party to the Agreement.
(v)
The relevant union or unions shall not unreasonably oppose any Agreement.
(vi)
Any Agreement shall be subject to approval by the Western Australian Industrial Relations
Commission and, if approved, shall operate as a Schedule to this Award and take precedence over
any provision of this Award to the extent of any inconsistency.
(f)
Any disputes arising in relation to the implementation of paragraphs (c) and (d) hereof shall be subject to
the dispute settling procedures.

(7)

Award Modernisation
(a)
In accordance with paragraph (e) of subclause (6) hereof, the parties are committed to modernising the
terms of the Award.
(b)
The parties will discuss all matters raised which may lead to increased flexibility and the removal of
obsolete conditions to better reflect the realities of modern industry practices and assist in the restructuring
process. Any such discussion with the Unions shall be on the premise that—
(i)
The majority of employees at the enterprise must genuinely agree.
(ii)
No employee will lose income as a result of the change.
(iii)
The Unions must be party to the agreement, particularly where enterprise level discussions relate
to matters requiring variations to the Award.
(iv)
Agreements will be ratified by the Commission.
(c)
Should an agreement be reached pursuant to paragraph (b) hereof, and that agreement requires an award
variation, the parties shall support such Award variation.
(d)
There shall be no limitations on any award matter being raised for discussion.
(e)
The parties agree that working parties will continue to meet with the aim of modernising the Award.

(8)

Minimum Wage
(a)
No adult employee shall be paid less than the Minimum Adult Wage unless otherwise provided by this
clause.
(b)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the
beginning of the first pay period commencing on or after 1st August 2001.
(c)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions.
(d)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid
less than pro rata the Minimum Adult Award Wage according to the hours worked.
(e)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provision of the Minimum Adult Award Wage of $413.40.
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(i)

The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on Traineeships
or Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(ii)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(i)
apply to all work in ordinary hours
(ii)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(ii)
Increases under previous State Wage Case Principles or under the current Statement of Principles,
excepting those resulting from enterprise agreements, are not to be used to offset the adult minimum
wage.

ELECTRONIC SERVICING EMPLOYEES
(BUILDING MANAGEMENT AUTHORITY) AWARD 1984
NO. A40 OF 1982
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
FIRST SCHEDULE—WAGES
The total weekly wage payable to employees covered by this Award shall be as follows—
(a)
ASNA
Total Rate
On
$
$
Engagement
$
Electronic Technician:
58.00
495.40
Level 1
437.40
60.00
527.90
Level 2
467.90
58.00
556.80
Level 3
498.80
58.00
589.20
Level 4
531.20
60.00
623.70
Level 5
563.70
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(b)

Electronic Technician:
Level 1
Level 2
Level 3
Level 4
Level 5
(c)

(2)

(3)
(4)

(5)

After One
Year of
Service
$

ASNA
$

Total Rate
$

442.40
472.90
503.60
536.30
569.00

58.00
60.00
58.00
58.00
60.00

500.40
532.90
561.60
594.30
629.00

After two
Years of
Service
$

ASNA
$

Total Rate
$

Electronic Technician:
60.00
506.70
Level 1
446.70
60.00
537.30
Level 2
477.30
58.00
566.00
Level 3
508.00
58.00
598.50
Level 4
540.50
60.00
633.50
Level 5
573.50
(d)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(a)
In addition to the appropriate rate of pay prescribed elsewhere in this Schedule an employee shall be paid—
(i)
$27.90 per week if he is engaged on the construction of a large industrial undertaking or any
large civil engineering project;
(ii)
$24.10 per week if he is engaged on a multi-storeyed building but only until the exterior walls
have been erected and the windows completed and a lift made available to carry the employees
between the ground floor and the floor upon which he is required to work. A multi-storeyed
building is a building which, when completed will consist of at least five storeys.
(iii)
$14.80 per week if he is engaged otherwise on construction work falling within the definition of
construction work in Clause 5.—Definitions of this Award.
(b)
Any dispute as to which of the aforesaid allowances applies to particular work shall be determined by the
Board of Reference.
(c)
An allowance paid under this subclause includes any allowance otherwise payable under Clause 13.—
Special Rates and Provisions of this Award.
Casual Employees: An employee who is engaged to work for less than five consecutive days shall be paid twenty per
cent of the ordinary rate in addition to the ordinary rate for his class of work.
Leading Hands: A technician placed in charge of three or more other workers shall, in addition to his ordinary rate,
be paid:
$
(i)
if placed in charge of not
less than three and not more
than ten other workers
15.70
(ii)
if placed in charge of more
than ten and not more than
twenty other workers
24.10
(iii)
if placed in charge of more
than twenty other workers
31.00
Tool Allowance
(a)
Where an employer does not provide a technician with the tools ordinarily required in the performance of
his work as a technician the employer shall pay a tool allowance of $8.70 per week to such technician for
the purpose of such technician supplying and maintaining tools ordinarily required in the performance of
his work.
(b)
Any tool allowance paid pursuant to this clause shall be included in, and form part of, the ordinary weekly
wage prescribed in this schedule.
(c)
An employer shall provide for the use of technicians all necessary power tools, special purpose tools and
precision measuring instruments.
(d)
A technician shall replace or pay for any tools supplied by his employer if lost through his negligence.
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ELECTRONICS INDUSTRY AWARD
NO. A 22 OF 1985
1B.—MINIMUM ADULT AWARD WAGE
(1)
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
(2)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
(3)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
(4)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
33.—WAGES
The minimum rates of wages payable weekly to employees covered by this award shall be as follows—
(1)
(a)
Adults
Rate
Arbitrated
Total Rate
Per Week
Safety Net
Per Week
Adjustment
Electronic Technician (Grade III)
537.50
88.00
625.50
Electronic Technician (Grade II)
463.30
88.00
551.30
Electronic Technician (Grade I)
442.20
90.00
532.20
Electronic Serviceperson
418.90
90.00
508.90
Installer
375.90
88.00
463.90
Serviceperson’s Assistant
357.90
88.00
445.90
Assembler (1)
352.60
88.00
440.60
Assembler
331.50
88.00
419.50
Trainee Installer (90% of Installer)
338.30
79.20
417.50
(b)

(2)

(3)

The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Leading Hands—
In addition to the appropriate rate of wage prescribed in subclause (1) of this clause a leading hand shall be paid—
(a)
If placed in charge of not less than three and not more than ten other
employees
$19.54
(b)
If placed in charge of more than ten but not more than twenty other
employees
$29.90
(c)
If placed in charge of more than twenty other employees
$38.49
Apprentices:
(Wage per week expressed as a percentage of the rate per week for an "Electronic Serviceperson" set out in subclause
(1) of this clause).
(a)
Four Year Term - ..............................................
%
First Year..................... .........................................
42
Second Year.................... ......................................
55
Third Year.............................................................
75
Fourth Year.................... .......................................
88
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Three and A Half-Year Term —
%
First Six Months....................................................
42
Next Year...................... ........................................
55
Following Year................. ....................................
75
Final Year..............................................................
88
(c)
Three Year Term - %
First Year...............................................................
55
Second Year.................... ......................................
75
Third Year..................... ........................................
88
(a)
Junior Employees—
(Wage per week expressed as a percentage of the "Assembler" rate as shown in subclause (1) of this
clause).
%
Under 16 years of age........... ................................
35
Between 16 and 17 years of age............................
45
Between 17 and 18 years of age............................
55
Between 18 and 19 years of age............................
65
Between 19 and 20 years of age............................
78.5
Between 20 and 21 years of age............................
93
(b)
Junior Employees—Installers
(Wage per week expressed as a percentage of the "Installer" rate as shown in subclause (1) of this clause).
%
Under 17 years of age........... ................................
45
Between 17 and 18 years of age............................
55
Between 18 and 19 years of age............................
65
Between 19 and 20 years of age............................
75
Between 20 and 21 years of age............................
90
Tool Allowance
(a)
Where an employer does not provide a technician, serviceperson, installer or an apprentice with the tools
ordinarily required by that person in the performance of work as a technician, serviceperson, installer or an
apprentice the employer shall pay a tool allowance of—
(i)
$10.83 per week to such technician, serviceperson, installer; or
(ii)
In the case of an apprentice a percentage of $10.83 being the percentage which appears
against his year of apprenticeship in subclause (3) of this clause for the purpose of such
technician, serviceperson, installer or apprentice applying and maintaining tools ordinarily
required in the performance of work as a technician, serviceperson, installer or apprentice.
(b)
Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of,
the ordinary weekly wage prescribed in this clause.
(c)
An employer shall provide for the use of technicians, servicepeople, installers or apprentices all necessary
power tools, special purpose tools and precision measuring instruments.
(d)
A technician, serviceperson, installer or apprentice shall replace or pay for any tools supplied by the
employer if lost through his negligence.
Casual Employees:
A casual employee shall be paid twenty per cent of the ordinary rate in addition to the ordinary rate prescribed for the
classification in which that employee is employed.
Structural Efficiency—
(a)
Arising out of the decision of 8 September 1989 in the State Wage Case and in consideration of the wage
increases resulting from the first structural efficiency adjustment in Application No. 1756 of 1989,
employees are to perform a wider range of duties including work which is incidental or peripheral to their
main tasks or functions.
(b)
The parties to this award are committed to co-operating positively to increase the efficiency, productivity
and competitiveness of the electronics and information technology industry and to enhance the career
opportunities and job security of employees in the industry.
(c)
At each plant or enterprise a consultative mechanism may be established by the employer, or shall be
established upon request by the employees or their relevant union or unions. The consultative mechanism
and procedure shall be appropriate to the size, structure and needs of that plant or enterprise. Measures
raised by the employer, employees, or union or unions for consideration consistent with the objectives of
paragraph (b) hereof shall be processed through that consultative mechanism.
(d)
Measures raised for consideration consistent with paragraph (c) hereof shall be related to implementation of
the new classification structure, the facilitative provisions contained in this Award and, subject to Clause
36.—Training, matters concerning training and, subject to paragraph (e) hereof, any other measures
consistent with the objectives of paragraph (b) of this subclause.
(e)
Without limiting the rights of either an employer or a union to arbitration, any other measure designed to
increase flexibility at the plant or enterprise and sought by either party shall be notified to the Western
Australian Industrial Relations Commission and by agreement of the parties involved shall be subject to the
following requirements—
(i)
The changes sought shall not affect provisions reflecting national standards recognised by the
Western Australian Industrial Relations Commission.
(ii)
The majority of employees affected by the change at the plant or enterprise must genuinely agree
to such change.
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(iii)
(iv)
(v)
(vi)

(1)
(2)
(3)

(4)

(5)

(6)

(7)

No Employee shall lose income as a result of the change.
The relevant union or unions must be a party to the agreement.
The relevant union or unions shall not unreasonably oppose any agreement.
Any agreement shall be subject to approval by the Western Australian Industrial Relations
Commission and, if approved, shall operate as a schedule to this Award and take precedence over
any provision of this award to the extent of any inconsistency.
(f)
Any disputes arising in relation to the implementation of paragraphs (c) and (d) hereof shall be subject to
the provisions of Clause 30.—Avoidance of Industrial Dispute, of this award.
(g)
The parties to this award agree to finalise outstanding matters relating to the classification structure and
definitions and in respect of further flexibility provisions relating but not limited to hours of work and
higher duties within six months of 25th October, 1990.
PART II—CONSTRUCTION WORK
10.—WAGES
Subject to Clause 5.—Special Rates and Provisions of Part II of the award the ordinary weekly rate of wage shall be
as set out hereunder and shall be inclusive of all special rates and allowances and be paid as an "all purpose" rate.
The ordinary weekly wage of an employee engaged on construction work shall consist of the base rate and the special
payment as set out in subclause (3) of this clause.
(a)
CLASSIFICATIONS
Rate
Special
Arbitrated
Total Rate
Per Week
Payment
Safety Net
Per Week
Adjustment
Electronic Technician (Grade III)
537.50
31.50
88.00
657.00
Electronic Technician (Grade II)
463.30
26.90
88.00
578.20
Electronic Technician (Grade I)
442.20
25.40
88.00
555.60
Electronic Serviceperson
418.90
24.00
90.00
532.90
Installer
375.90
18.10
88.00
482.00
Trainee Installer (90% of Installer)
338.30
16.30
79.20
433.80
Apprentices—
The ordinary weekly wage of an apprentice shall be calculated by applying the percentage applicable under subclause
(4) of Clause 33.—Wages of PART I—GENERAL of this award to the rate prescribed for a "Serviceperson" in
subclause (3) of this clause for the construction work upon which the apprentice is engaged.
Construction Allowances—
(a)
In addition to the appropriate rates of pay prescribed in this clause an employee shall be paid—
(i)
$34.61 per week if engaged on the construction of a large industrial undertaking or
any
large civil engineering projects.
(ii)
$31.20 per week if engaged on a multi-storeyed building, but only until the exterior
walls
have been erected and the windows completed and a lift made available to carry the employee
between the ground floor and the floor upon which he/she is required to work. A multi-storeyed
building is a building which, when completed, will consist of at least five storeys.
(iii)
$18.36 per week if engaged otherwise on construction work falling within the definition of
construction work in Clause 5.—Definitions of PART I—GENERAL of this award.
(b)
Any dispute as to which of the aforesaid allowances apply to particular work shall be determined by the
Board of Reference.
Leading Hand—
In addition to the appropriate rate of wage prescribed in subclause (1) of this clause a leading hand shall be paid—
(a)
If placed in charge of not less
than three and not more than ten
other employees
$19.54
(b)
If placed in charge of more than
ten but not more than twenty other
employees
$29.90
If placed in charge of more than
(c)
twenty other employees
$38.49
(a)

(b)
(c)
(d)

Where an employer does not provide a Technician, Serviceperson, Installer or Apprentice with the tools
ordinarily required by that Serviceperson, Technician or Installer in the performance of work as a
Technician, Installer or Apprentice the employer shall pay a tool allowance of—
(i)
$10.83 per week to such Technician, Serviceperson or Installer, or
(ii)
In the case of an apprentice a percentage of $10.83 being the percentage referred to in subclause (3)
of Clause 33.—Wages of PART I—GENERAL of this award,
for the purpose of such Technician, Serviceperson, Installer or Apprentice supplying and maintaining tools
ordinarily required in the performance of work as a Technician, Serviceperson, Installer or Apprentice.
Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of,
the ordinary weekly wage prescribed in this clause.
An employer shall provide for the use of Technicians, Servicepersons, Installers and Apprentices all
necessary power tools, special purpose tools and precision measuring instruments.
A Technician, Serviceperson, Installer or Apprentice shall replace or pay for any tools supplied by the
employer if lost through that person's negligence.
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A casual employee shall be paid twenty per cent of the ordinary rate in addition to the ordinary rate prescribed for the
classification in which that employee is employed.
Minimum Wage—
(a)
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
(b)
The Minimum Adult Award Wage for full time adult employees
is $413.40 per week payable from the
st
beginning of the first pay period commencing on or after the 1 August 2001.
(c)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions.
(d)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less
than pro rata the Minimum Adult Award Wage according to the hours worked.
(e)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(f)
(i)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(ii)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(g)
Subject to this clause the Minimum Adult Award Wage shall—
(i)
apply to all work in ordinary hours.
(ii)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(h)
(i)
The rates of pay in this award include the minimum weekly wage for adult employees payable under
the July 2000 State Wage Case Decision. Any increase arising from the insertion of the adult minimum
wage will be offset against any equivalent amount in rates of pay received by employees whose wages
and conditions of employment are regulated by this award which are above the wage rates prescribed in
the award. Such above award payments include wages payable pursuant to enterprise agreements,
consent awards or award variations to give effect to enterprise agreements and over award
arrangements. Absorption which is contrary to the terms of an agreement is not required.
(ii)
Increases under previous State Wage Case Principles or under the current Statement of Principles,
excepting those resulting from enterprise agreements, are not to be used to offset the adult minimum
wage.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate
requires specific mention as at 13th November 1997.)
Structural Efficiency—
(a)
Arising out of the decision of the State Wage Case on 8th September 1989 and in consideration of the wage
increases resulting from the first structural efficiency adjustment employees are to perform a wider range of
duties including work which is incidental or peripheral to their main tasks or functions.
(b)
The parties to the Award are committed to implementing a new wage and classification structure. In
making this commitment the parties—
(i)
Accept in principle that the descriptions of job functions within a new structure will be more
broadly based and generic in nature;
(ii)
Undertake that upon variation of the Award to implement a new wage and classification
structure, employees may undertake training for a wider range of duties and/or access to higher
levels in accordance with the definitions and training standards laid down in the award variation
relating to a new classification structure;
(iii)
Will co-operate in the transition from the existing classification structure to the proposed new
structure to ensure that the transition takes place in an orderly manner without creating false
expectations or disputation.
(c)
In the event that there is a claim for reclassification by an existing employee to a higher level under any
new structure on the ground that the employee possesses equivalent skill and knowledge gained through
on-the-job experience or on any other ground, the following principles apply—
(i)
The parties agree that the existing award disputes avoidance procedure shall be followed;
(ii)
Agreed competency standards shall be established by the parties in conjunction with TAFE and
the State Employment Skills Development Authority (SESDA), (when operative) for all levels in
any new classification structure before any claims for re-classification are processed.
(iii)
An agreed authority (such as TAFE or SESDA) or agreed accreditation authority (when
operative) shall test the validity of an employee's claim for reclassification.
(d)
Reclassification to any higher level shall be contingent upon such additional work being available and
required to be performed by the employer.
(e)
The parties are committed to modernising the terms of the Award and to addressing the issues associated
with training in an endeavour to finalise these matters by 1 August 1990.
(f)
The commitments referred to in this subclause are supported by a Memorandum of Agreement between the
parties attached to the Award as a Third Schedule.
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ENGINE DRIVERS (GOVERNMENT) AWARD 1983
NO. A 5 OF 1983
1B.—MINIMUM ADULT AWARD WAGE
(1)
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
(2)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
(3)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
(4)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
24. – WAGES
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(1)
The total rates of wages payable to employees covered by the Award shall be as follows—
Base
A.S.N.A.
Special
Total
%
Rate
$
Payment
Rate
$
$
$
(a)
Operators of Equipment, as specified (i)
(ii)

(2)

Winch Driver (C12)
364.60
88.00
10.15
462.75
87.4
Pumpers, Country Pumping
Stations (C11)
385.50
88.00
10.60
484.10
92.4
(b)
Mobile Crane Operator (classified
according to lifting capacity of
crane) (i)
Up to 20 tonnes (C11)
385.50
88.00
7.70
481.20
92.4
(ii)
Over 20 tonnes (C10)
417.20
90.00
507.20
100.0
Fireperson as defined
(c)
385.50
88.00
473.50
92.4
(C11)
(d)
Special Payment—
The special payment referred to in paragraph (a) hereof shall not apply to employees engaged after 12 July
1996. For employees so engaged, the total rate shall comprise the base rate and safety net adjustments only.
Hospital Plant Operator
(a)
The weekly rates of wages payable to employees defined as such shall be—
Base Rate
ASNA
Total Rate
%
$
$
$
Hospital Plant Operator—Level 1 (C12a)
380.80
88.00
468.80
91.55
Hospital Plant Operator—Level 2 (C11a)
399.20
88.00
487.20
95.77
Hospital Plant Operator—Level 3 (C10)
417.20
90.00
507.20
100.00
Hospital Plant Operator—Level 4 (C9a)
449.40
90.00
539.40
107.33
(b)
Employees employed on boiler cleaning inside the boiler or flues or combustion chamber shall be paid 89
cents per hour while so engaged. Provided that this allowance shall not be payable to employees who are in
receipt of the industry allowance or construction work allowance prescribed in subclause (1) of Clause
19.—Special Provisions of this Award.
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Per Week
$

(a)

(4)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

A classified employee engaged as hereinafter specified shall have
his/her wage rate increased as follows:
(i)
Attending to refrigerator and/or air compressor or compressors
20.60
(ii)
Attending to an electric generator or dynamo exceeding 10 watt
20.60
capacity
(iii)
Attending to a switchboard where the generating capacity is
6.60
350kw or more
(iv)
In charge of plant as defined
20.60
(v)
Leading Fireperson, where two or more Firepersons are
0.45
employed on one shift (per shift)
(b)
Employees employed on boiler cleaning inside the boiler or flues or combustion chambers shall be paid 99
cents per hour while so engaged. Provided that this allowance shall not be payable to employees who are
in receipt of the industry allowance or construction allowance prescribed in subclause (1) of Clause 19.—
Special Provisions of this Award.
Pumpers shall be paid the Government Water Sewerage and Drainage Wage Loading as prescribed from time to time
in the Government Water Supply, Sewerage and Drainage Employees Award 1981.

ENGINE DRIVERS' (BUILDING AND STEEL CONSTRUCTION)
AWARD NO. 20 OF 1973
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

27.—WAGES
The weekly wage to be paid to all employees shall be as follows:—
(1)
When an employee is engaged on building or steel construction work on site in or in connection with—
(a)
the construction, erection, repair, renovation, maintenance, ornamentation, alteration or demolition of a
large industrial undertaking or any large civil engineering project or any multi-storey building; or
(b)
the construction, erection, repair, renovation, maintenance, ornamentation, alteration or demolition of any
structure or civil engineering project which the employer and the union agree, or in the event of
disagreement, which the Board of Reference declares to be construction work,
shall consist of the sum of the base rate reflected in Column "A" of subclause (2) and the amounts reflected in
subclauses (3), (4) and (5) of this clause.
For an employee engaged on other work than that specified above in (a) or (b) the weekly wage shall consist of the
sum of the base rate reflected in Column "B" of subclause (2), and the amounts reflected in subclauses (3), (4) and (5)
of this clause
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(2)
Edit Note:

Actual weekly amount utilises formula see subclause (6).
Columns added for administrative purposes and reflect sub-clauses 3-5.

CLASSIFICATION

0
8
15
40
80
100
140
180

8 tonnes
15 tonnes
40 tonnes
80 tonnes
100 tonnes
140 tonnes
180 tonnes
220 tonnes
Over 220 tonnes
Tower Crane

CLASSIFICATION

0
8
15
40
80
100
140
180
(3)

(4)

(5)

(6)

(7)
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COLUMN A"
BASE RATE

Supplementar
y Payment

Industry
Allowance

$

$

$

Actual
Weekly Rate
amount

A.S.N.A.

Special
Allwance

TOTAL
WAGE
$

358.40
368.40
376.90
383.60
388.70
396.30
406.30
419.70
437.10
400.10

52.10
52.10
52.10
52.10
52.10
52.10
52.10
52.10
52.10
52.10

18.10
18.10
18.10
18.10
18.10
18.10
18.10
18.10
18.10
18.10

442.20
452.50
461.30
468.20
473.50
481.30
491.60
505.50
523.40
485.20

90.00
90.00
88.00
88.00
88.00
88.00
88.00
88.00
90.00
88.00

7.70
7.70
7.70
7.70
7.70
7.70
7.70
7.70
7.70
7.70

539.90
550.20
557.00
563.90
569.20
577.00
587.30
601.20
621.10
580.90

"COLUMN B"
BASE RATE $

Supplementar
y Payment

Industry
Allowance

A.S.N.A.

Special
Allowance

$

$

Actual
Weekly Rate
amount

TOTAL
WAGE
$

8 tonnes
334.00
52.10
18.10
417.00
90.00
7.70
514.70
15 tonnes
340.60
52.10
18.10
423.80
90.00
7.70
521.50
40 tonnes
348.40
52.10
18.10
431.90
88.00
7.70
527.60
80 tonnes
354.40
52.10
18.10
438.10
88.00
7.70
533.80
100 tonnes
359.10
52.10
18.10
442.90
88.00
7.70
538.60
140 tonnes
366.00
52.10
18.10
450.10
88.00
7.70
545.80
180 tonnes
374.80
52.10
18.10
459.10
88.00
7.70
554.80
220 tonnes
386.90
52.10
18.10
471.60
88.00
7.70
567.30
Over 220 tonnes
403.10
52.10
18.10
488.30
88.00
7.70
584.00
Stiff Leg Crane
354.70
52.10
18.10
438.40
88.00
7.70
534.10
(a)
Supplementary Payment
Employees shall be paid an additional payment of $52.10 which shall be added to the base rate specified in
subclause (2) hereof for the purpose of calculating the actual weekly rate.
The supplementary payment set out in this clause represents a payment in lieu of equivalent overaward
payments
(b)
Arbitrated Safety Net Payment
Employees shall be paid an arbitrated safety net payment of $48.00 which shall be added to the base rate
specified in subclause (2) hereof for the purpose of calculating the actual weekly rate.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Special Allowance
In addition to the base rate specified in subclause (2) hereof employees shall be paid for all purposes of the award a
special allowance $7.70 per week and such allowance shall not be altered as a consequence of wage indexation
decisions.
Industry Allowance
In addition to the rates specified in subclause (2) an industry allowance of $18.10 per week should be paid to all
employees under this award to compensate for the disabilities usually associated with building and steel construction
work.
Actual Weekly Rate
The actual weekly rate shall be calculated by multiplying the sum of the appropriate amounts prescribed in subclause
(2), subclause (3) (a) and subclause (5) hereof by 52 on 50.4. This subtotal shall be rounded to the nearest ten cents
and then have added to it the Arbitrated Safety Net Payment prescribed in subclause (3) (b) and the Special
Allowance prescribed in subclause (4) hereof.
Overaward Payment
For the purposes of this clause, overaward payment is defined as the amount in rates of pay which an employee
would receive in excess of the minimum award wage (ie base rate, arbitrated safety net and supplementary payment)
as prescribed in this award for the classification in which such employee is engaged. Provided that this definition
shall exclude overtime, shift allowances, penalty rates, expense related allowances, industry allowances, disability
allowances, location allowances, special rates or allowances, responsibility allowances and any other ancillary
payments of a like nature prescribed by this award.
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(2)
(3)
(4)
(5)
(6)

(7)

(8)
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ENGINE DRIVERS’ (GENERAL) AWARD
NO. R 21A OF 1977
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

19.—WAGES
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(1)
Classification:
Wage
Supplementary
Safety
Total
Per
Payments
Net
Per Week
Week
Per Week
$
Adjustments
$
$
$
(a)
Turbine Driver
345.30
16.80
88.00
450.10
(b)
Steam Engine Drivers:
st
(i)
whose work requires 1 or
341.30
16.80
88.00
446.10
2nd class certificate
(ii)
whose work requires a 3rd
333.10
10.80
88.00
431.90
class certificate
(c)
Internal Combustion
Engine Drivers:
(i)
180 kW brake power or over
344.20
16.80
88.00
449.00
(ii)
35 kW brake power or over
337.90
15.40
88.00
441.30
but under 180 kW brake
power
(iii)
under 35 kW brake power
330.80
10.80
88.00
429.60
(d)
Electric Motor Attendant:
(i)
on motors over 180 kW
339.60
16.80
88.00
444.40
power
(ii)
on motors 70 kW power to
329.10
9.30
88.00
426.40
180 kW power inclusive
(iii)
on motors under 70 kW
318.40
6.40
88.00
412.80
power
Where an employee attends two or more motors he/she shall be paid at a rate calculated on the aggregate
kW power of such motors.
Note: kW power shall be that shown on the maker’s nameplate.
(e)
Greaser or Oiler
318.40
6.40
88.00
412.80

1934
(1)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
Classification:

(f)

(g)
(h)
(i)
(j)

(k)

(l)

(m)
(n)

(2)

Fireperson:
(i)
Attending one boiler
(ii)
attending two or more
boilers
Trimmer
Scotch Derrick Crane Driver
Overhead electric crane driver who
requires a certificate under the
Inspection of Machinery Act
Mobile Crane Driver
(i)
lifting capacity up to and
including 5 tonnes
(ii)
lifting capacity over 5
tonnes but not exceeding 10
tonnes
(iii)
lifting capacity over 10
tonnes but not exceeding 20
tonnes
(iv)
lifting capacity over 20
tonnes but not exceeding 40
tonnes
(v)
lifting capacity over 40
tonnes but not exceeding 80
tonnes
(vi)
lifting capacity in excess of
80 tonnes
Excavator Driver:
(i)
up to.5m3
(ii)
over.5 m3 and up to and
including 2.25m 3
(iii)
over 2.25 m3
Tractors—while using power operated
attachments:
(i)
up to 35 kW brake power
(ii)
over 35 kW brake power to
70 kW brake power
(iii)
over 70 kW brake power to
110 kW brake power
(iv)
over 110 kW brake power
Loader, front end or overhead—
Appropriate Tractor Margin
Grader self propelled
(i)
over 70 kW brake power
(ii)
35 to 70 kW brake power
inclusive
(iii)
under 35 kW brake power
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Wage
Per
Week
$

Supplementary
Payments
Per Week
$

Safety
Net
$

Total
Per Week
Adjustments
$

327.40
333.20

7.60
10.80

88.00
88.00

423.00
432.00

306.90
347.40
334.40

4.40
16.80
12.30

88.00
88.00
88.00

399.30
452.20
434.70

339.60

13.80

88.00

441.40

344.10

16.80

88.00

448.90

349.90

19.90

88.00

457.80

360.20

23.10

88.00

471.30

366.30

26.00

88.00

480.30

373.90

28.00

88.00

489.90

350.00
353.30

19.90
21.50

88.00
88.00

457.90
462.80

364.00

24.80

88.00

476.80

337.70
344.20

12.20
16.80

88.00
88.00

437.90
449.00

350.00

19.90

88.00

457.90

353.30

21.50

88.00

462.80

364.00
353.30

24.80
21.50

88.00
88.00

476.80
462.80

350.00

19.90

88.00

457.90

Additions to Weekly Wage Rates
(a)
An Engine Driver, Electric Motor Attendant or Fireperson engaged as hereinafter specified shall have
his/her wage increase as follows—
Per Week
$
(i)
Attending to refrigerating and/or
air compressor or compressors
$21.20
(ii)
Attending to an electric generator
or dynamo exceeding 10 kw capacity
$21.20
(iii)
Attending to switchboard where the
generating capacity is 350 kw or over
$6.70
(iv)
An Engine Driver who attends a
boiler or boilers
$21.20
(b)

Employees employed on boiler cleaning inside the boiler of flues of combustion chamber shall be paid an
additional rate of $1.05per hour whilst so engaged.

81 W.A.I.G.
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Industry Allowance
(a)
In addition to the rates prescribed in this clause an amount of $18.50per week shall be paid to employees
engaged under this award in rock quarries, limestone quarries and sand pits to compensate for dust and
climatic conditions when working in the open and for deficiencies in general amenities and facilitates.
Provided that employees in the limestone quarries of Cockburn Cement Ltd shall be paid an amount of
$0.45per hour in lieu of the $18.50referred to in this subclause.
(b)
(i)
In addition to the rates prescribed in this clause a driver of an overhead electric crane, mobile
crane, front end loader or tractor, employed by Cockburn Cement Limited shall, subject to as
hereinafter provided, be paid an allowance of $0.17per hour.
(ii)
The allowance prescribed in this paragraph is to compensate for the extra duties, including
servicing and re-fuelling of machines, associated with the work practices of Cockburn Cement
Limited and shall be paid for each hour worked in a quarry, or for each hour worked elsewhere on
shifts other than day shift Monday to Friday.

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

(1)

(a)
(b)
(c)

(d)

(e)

ENGINE DRIVERS' (GOLD MINING) CONSOLIDATED AWARD, 1979
NO. 37 OF 1947
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
SCHEDULE 1.—WAGES
The minimum rate of wages payable to workers covered by this award shall be:—
Classification:
Award
ASNA
Total
Base Rate
$
$
$
Winding Engine Driver
356.70
58.00
414.70
Locomotive Engine Drivers on Mines
327.10
58.00
385.10
Excavators driven by electricity or internal
combustion (i)
up to 3/4 cubic yards
330.40
58.00
388.40
(ii)
over 3/4 cubic yards
335.20
58.00
393.20
Drivers of suction gas and other internal combustion
engines (i)
if under 50 bhp
320.60
58.00
378.60
(ii)
if 50 bhp or over
329.20
58.00
387.20
Drivers of suction gas and other internal combustion engines
in power houses including electric generating engines and/or air compressors (i)
Exceeding 500 bhp (aa)
Shift Engine Driver in charge
334.10
58.00
392.10
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Classification:

(ii)

(iii)

(iv)

(v)

(f)
(g)
(h)
(i)
(j)
(k)
(l)
(m)

(2)

(3)
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Award
Base Rate
$
332.30

ASNA
$

Total
$

58.00

390.30

338.30
332.30

58.00
58.00

396.30
390.30

Exceeding 5000 bhp (aa)
Shift Engine Driver in charge
(bb) Other Engine Drivers on shift

340.30
332.30

58.00
58.00

398.30
390.30

Exceeding 8000 bhp (aa)
Shift Engine Driver in charge
(bb) Other Engine Drivers on shift

342.70
332.30

58.00
58.00

400.70
390.30

(bb) Other Engine Drivers on shift
Exceeding 2000 bhp (aa)
Shift Engine Driver in charge
(bb) Other Engine Drivers on shift

Exceeding 14000 bhp (aa)
Shift Engine Driver in charge
344.80
58.00
402.80
(bb) Other Engine Drivers on shift
332.30
58.00
390.30
If an engine driver also attends to an electric generator or dynamo exceeding 10 kilowatt capacity
he/she shall be paid an additional sum of $14.20 per week.
If an engine driver also attends to a switchboard he/she shall be paid an additional sum of $4.10 per
week.
If an engine driver also attends to a refrigerating and/or air compressor or compressors, he/she shall
be paid an additional $14.20 per week.
Engine Greasers or Cleaners (Powerhouse)
310.80
58.00
368.80
Lube Oil—Fuel Oil Attendant
310.80
58.00
368.80
Electric Air Compressor Drivers
315.90
58.00
373.90
Electric Locomotive of Tractor Drivers
318.70
58.00
376.70
Drivers of Mobile Cranes Lifting capacity up to and including five tons
327.00
58.00
385.00
Lifting capacity over five tons
331.00
58.00
389.00
The above wages are payable under a contract of weekly service.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Structural Efficiency—
(a)
An employer may direct an employee to carry out such duties as are within the limits of the employee's
skill, competence and training consistent with the classification structure of this award provided that such
duties are not designed to promote de-skilling.
(b)
Arising out of the decision on 8 September 1989 in the State Wage Case the parties to this Award are
committed to implementing a new wage and classification structure. In making this commitment, the
parties—
(i)
Accept in principle that the descriptions of job functions within a new structure will be more
broadly based and generic in nature.
(ii)
Undertake that upon variation of the Award to implement a new wage and classification
structure, employees may undertake training for a wider range of duties and/or access to higher
levels in accordance with the definitions and training standards laid down in the Award variation
relating to a new classification structure.
(iii)
Will co-operate in the transition from the existing classification structure to the proposed new
structure to ensure that the transition takes place in an orderly manner without creating false
expectations or disputation
(iv)
Are committed to modernising the terms of the Award and addressing issues associated with
training in an endeavour to finalise matters.
(c)
In the event that there is a claim for reclassification by an employee to higher level under any new structure
on the ground that the employee possesses equivalent skill and knowledge gained through on-the-job
experience or on any other ground, the following principles apply—
(i)
Agreed competency standards shall be established by the parties in conjunction with T.A.F.E. and
S.E.S.D.A. (when operative) for all levels in any new classification structure before any claims
for reclassification are processed;
(ii)
An agreed authority such as T.A.F.E. or S.E.S.D.A. or agreed accreditation authority (when
operative) shall test the validity of an employee's claim for classification.
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(d)

(4)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

The parties are committed to modernising the terms of the Award and to addressing the issues associated
with training in an endeavour to finalise these matters.
Award Modernisation—
(a)
In accordance with sub-paragraph (iv) in paragraph (b) of subclause (5) hereof, the parties are committed to
modernising terms of the award.
(b)
The parties will discuss all matters raised which may lead to increased flexibility and the removal of the
obsolete conditions to better reflect the realities of modern industry practices and assist the restructuring
process. Any such discussion with the Unions shall be on the premise that—
(i)
The majority of employees at the enterprise must genuinely agree;
(ii)
No employee will lose income as a result of the change;
(iii)
The Union must be party to the agreement, particularly where enterprise level discussions are
considering matters requiring variations to the Award;
(iv)
Agreements will be ratified by the Commission.
(c)
Should an agreement be reached pursuant to subclause (b) hereof and that agreement requires an award
variation, the parties will not oppose that award variation for that particular provision for that particular
enterprise.
(d)
There shall not be limitations on any award matter being raised for discussion.
(e)
The parties agree that working parties will continue to meet with the aim of modernising the Award.

ENGINE DRIVERS' (NICKEL MINING) AWARD 1968
NO. 37 OF 1968
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

SCHEDULE 1—WAGES
The minimum rate of wages payable to employees covered by this award shall be—
(1)
KAMBALDA NICKEL OPERATIONS
Arbitrated
Safety Net
Base Rate
Adjustment
$
$
Plant Controller Grade 1
Semi skilled employee comparable to former
classification of
Engine Greaser.
318.50
58.00

Total
$

376.50
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Base Rate
$

Arbitrated
Safety Net
Adjustment
$

81 W.A.I.G.

Total
$

Plant Controller Grade 2
Semi skilled employee comparable to former
classification of
Mobile or Electrical Air Compressor Driver
and Locomotive
Engine Driver (Surface).
335.30
58.00
393.30
Plant Controller Grade 3
An employee who has acquired a Mobile
Crane Drivers ticket
and operates a crane with the capacity of less
than
20 tonnes.
343.10
58.00
401.10
Plant Controller Grade 4
An employee who has acquired a Mobile
Crane Drivers ticket
and operates a crane with the capacity of
more than
20 tonnes.
362.15
58.00
420.15
OR
An employee who is a certificated Winding
Engine Driver and
is conversant and competent to operate all
types of winders
on the lease. In addition the duties will
include the
cleaning of the Winder cabin including the
368.30
58.00
426.30
window.
Plant Controller Grade 5
An employee who is the holder of an Engine
Drivers ticket
relevant to drive internal combustion
engines in Power
Houses including Electric Generating and
for Air
Compressors and attending a Switchboard.
386.55
58.00
444.55
(2)
Industry Allowance
(a)
Each employee shall be paid an allowance of $66.30 per week.
(b)
The allowance recognises, and is in payment for, all aspects of work in the industry, including the location
and nature of individual operations within it.
(c)
The allowance shall be paid in addition to the rate of wage set out in this clause and shall be paid for all
purposes of the award.
(3) The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

(1)
(2)
(3)
(4)

ENGINE DRIVERS' MINERALS PRODUCTION (SALT) INDUSTRY AWARD, 1970
NO. 43 OF 1968
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
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(5)

Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
26.—WAGES
An employer on whom this award (or industrial agreement) is binding shall not increase the rate of wage payable to an
employee on the 5th February, 1988 or otherwise vary the conditions of employment applicable to an employee on that date so
as to increase that employer's labour costs except to the extent that any such increase has been authorised by the Commission
after that date.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(1)
The minimum rates of wages payable to workers covered by this award shall be—
Classification:

Base Rate $

ASNA $

290.30

60.00

Total Wage
Rate $
350.30

(i) whose work requires 1st or 2nd
class certificate
(ii) whose work requires a 3rd class
certificate

286.50

60.00

346.50

278.80

60.00

338.80

(i) 180 kw brake power or over
(ii) 35 kw brake power or over but
under 180 kw brake power
(iii) under 35 kw brake power

289.20
283.40

60.00
60.00

349.20
343.40

276.70

60.00

336.70

(i) on motors over 180 kw power
(ii) on motors 70 kw power to 180
kw power incl
(iii) on motors under 70 kw power
Where a worker attends to two or
more motors he shall be paid at a
rate calculated on the aggregate kw
power of such motors NOTE: Kw
power shall be that shown on the
maker's name plate

284.90
275.10

60.00
60.00

344.90
335.10

265.00

60.00

325.00

265.00

60.00

325.00

273.50
278.90

60.00
60.00

333.50
338.90

259.00

60.00

319.00

(a) Turbine Driver
(b) Steam Engine Drivers—

(c) Internal Combustion
Engine Drivers—

(d) Electric Motor
Attendant—

(e) Greaser or Oiler
(f) Firemen—
(i) attending one boiler
(ii) attending two or more boilers
Where two or more firemen are
employed on one shift, one fireman
shall be paid ten cents per shift
extra.
(g) Trimmer
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(h) Scotch Derrick Crane
Driver
(i) Overhead electric crane
driver who requires a
certificate
under
the
Inspection of Machinery
Act
(j) Mobile Crane Driver—
(i) lifting capacity up to and
including 5 t
(ii) lifting capacity over 5 t but not
exceeding 10 t
(iii) lifting capacity over 10 t but not
exceeding 20 t
(iv) lifting capacity over 20 t but not
exceeding 40 t
(v) lifting capacity over 40 t but not
exceeding 80 t
(vi) lifting capacity in excess of 80 t

81 W.A.I.G.

292.20

60.00

352.20

280.00

60.00

340.00

284.90

60.00
60.00

344.90

289.10

60.00

349.10

294.60

60.00

354.60

299.40

60.00

359.40

305.20

60.00

365.20

312.30

60.00

372.30

294.70
297.80

60.00
60.00

354.70
357.80

303.00

60.00

363.00

(k) Excavator Driver 3

(i) up to.5m
3
(ii) over.5m and3 up to and
including 2.25m
3
(iii) over 2.5m
(2)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

Additions to wage rates prescribed in subclause (1) of this clause.
An Engine Driver, Electric Motor Attendant or Fireman engaged as
(a)
hereinafter specified shall have his wage increased as follows:(i)
attending to refrigerating and/or air compressor or compressors
(ii)
attending to an electric generator or dynamo exceeding 10 kw
capacity
attending to switchboard where the generating capacity is 350
(iii)
kw or over
(iv)
an Engine Driver who attends a boiler or boilers
(b)
Workers employed on boiler cleaning inside the boiler or flues or
combustion chamber shall be paid an additional rate of $0.81 cents per hour
whilst so engaged.

15.90
15.90
4.90
15.90

ENGINEERING (GOVERNMENT PRINTING OFFICE)
AWARD 1986
NO. 12 OF 1984
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages

81 W.A.I.G.

(1)

(2)

(3)

(4)

(5)

(6)
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payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
FIRST SCHEDULE—WAGES
Subject to this Schedule, an adult employee in a classification specified in the table set out in subclause (2) hereof
shall be paid at the respective award wage rate per week assigned to that class of work. The all-purpose hourly rate
for this award shall be 1/38th of the total rate prescribed herein.
Arbitrated
Safety
Base Rate
Net
Total
Per Week
Adjustment
Rate
Classification:
$
$
$
C5
Advanced Engineering
Tradesperson—Level II
566.80
60.00
626.80
C6
Advanced Engineering
Tradesperson—Level I
545.00
58.00
603.00
C7
Engineering Tradesperson
Special Class—Level II
501.40
58.00
559.40
C8
Engineering Tradesperson
Special Class—Level I
479.60
60.00
539.60
C9
Engineering Tradesperson Level II
457.80
60.00
517.80
C10
Engineering Tradesperson Level I, Production Systems
Employee
436.00
58.00
496.00
C11
Engineering Employee Level IV
402.90
58.00
462.90
C12
Engineering Employee Level III
381.10
58.00
441.10
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
The classification prescribed in the relevant minimum rates award on which the rate prescribed for the key
classification in this award is based, is the wage group C10 in the Metal Trades (General) Award 1966 No. 13 of
1965.
(a)
In addition to the rates contained in subclauses (2) and (3) hereof, employees designated in classifications
C12 to C7 inclusive shall receive an all-purpose industry allowance of $10.30.
(b)
This allowance will be paid in two instalments, as follows—
(i)
$5.20 of the allowance shall be paid after the first 12 months of Government service; and
(ii)
the remaining $5.10—totalling $10.30—shall be paid on completion of 24 months of
Government service.
(c)
The industry allowance shall be adjusted in accordance with any movements to the wage prescribed in
subclause (2) hereof, as follows—
(i)
the increase shall apply to the 'plus 24 months of service' rate;
(ii)
the increase is to be rounded to the nearest 10 cents;
(iii)
the rate is to be divided by two to calculate instalments in accordance with sub-paragraphs (i) and
(ii) of paragraph (b) hereof, provided that the instalment rates are not expressed in less than 10
cent amounts; and
(iv)
in the event of such an equal division of the industry allowance not resulting in the rates being
expressed in not less than 10 cent amounts, as provided in sub-paragraph (iii) hereof, the division
shall be unequal and weighted to the 12 months' service instalment.
The classifications in subclause (2) hereof includes persons previously engaged as follows—
C9
Engineering Tradesperson—Level II—
Tradesperson.
C11
Engineering Employee—Level IV—
Tool and Material Storeperson.
C12
Engineering Employee—Level III—
General Hand.
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Casual Employees: An employee who is engaged to work for less than five consecutive days shall be paid twenty per
cent of the ordinary rate in addition to the ordinary rate for the class of work performed.
Employees appointed by the Government Printer as leading hands shall be paid, in addition to the rates prescribed
herein for the appropriate class of work, an allowance equivalent to counterparts appointed as such under the
Engineering Trades (Government) Award No. 29, 30 and 31 of 1961 and 3 of 1962 as amended.
Apprentices—
(a)
The weekly wage rate shall be a percentage, as shown hereunder, of the tradesperson's rate—
Five Year Term—
%
First year
Second year
Third year
Fourth year
Fifth year
Four Year Term—
First year
Second year
Third year
Fourth year

(10)
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40
48
55
75
88
%
42
55
75
88

Three and Half Year Term—
First six months
42
Next year
55
Next following year
75
Final year
88
Three Year Term—
First year
55
Second year
75
Third year
88
(b)
For the purposes of this subclause "tradesperson's rate" means the rate of pay prescribed for an employee
classified as Engineering Tradesperson Level 1.
Tool Allowance
(a)
Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required by
that tradesperson or apprentice in the performance of work as a tradesperson or as an apprentice the
employer shall pay a tool allowance of:—
(i)
$9.20 per week to such tradesperson; or
(ii)
in the case of an apprentice a percentage of $9.20, being the percentage which appears against the
relevant year of apprenticeship in subclause (9) of this Schedule.
for the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily required in
the performance of work as a tradesperson or as an apprentice.
(b)
Any tool allowance paid pursuant to paragraph (a) hereof shall be included in, and form part of, the
ordinary weekly wage prescribed in this Schedule.
(c)
An employer shall provide for use by tradespersons or apprentices, all necessary power tools, special
purpose tools and precision measuring instruments.
(d)
A tradesperson or an apprentice shall replace or pay for any tools supplied by the employer, if lost through
the negligence of such employee.

ENGINEERING AND ENGINE DRIVERS’ (NICKEL SMELTING)
AWARD, 1973
NO. 4 OF 1973
23.—ADULT MINIMUM WAGE
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult Award
Wage unless otherwise provided in this clause.
(i)
The Minimum Adult Award Wage for full time adult employees is $413.40per week payable from the
beginning of the first pay period on or after 1 August 2001.
(ii)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions.
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(iii)

Unless otherwise provided in this subclause adults employed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award Wage according to the hours worked.
(iv)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provision to the Minimum Adult Award Wage of $413.40 per week.
(v)
(aa)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
traineeships, or Jobskills traineeships or to other categories of employees who by prescription are
paid less than the minimum award rate.
(bb)
Liberty to apply is reserved in relation to employees excluded under (aa) above and any special
categories of employees not included here or otherwise in relation to the application of the
Minimum Adult Award Wage.
(vi)
Subject to this subclause the Minimum Adult Award Wage shall —
(aa)
apply to all work in ordinary hours.
(bb)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during
sick leave, long service leave and annual leave and for all other purposes of this award.
(vii)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult
apprentice in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate requires
specific mention as at 13th November 1997.)

(1)

(2)

(3)

(4)

26.—RATES OF PAY AND CLASSIFICATION DEFINITIONS
It is agreed by the parties to this award that the following classifications specify skill and training standards and broad
areas of work. The definitions recognise national qualifications outlined by the Australian Council of Tertiary
Awards and the standards set down by the National Metals and Engineering Skills Training Board (N.M.E.S.T.B.) on
behalf of the National Training Board and recognised and accredited in Western Australia by the appropriate State
Training Authority.
Classifications are based on the progressive acquisition of modules of skill and/or training and form the career path
which determines the pay rate structure. Through the N.M.E.S.T.B. and the training providers, appropriate credits or
exemptions will be given for training already completed, or experience and skills already obtained.
The structure recognises that credit for skill and formal training is transferable from one classification to the next.
Reclassification on the basis of skills obtained through means other than training accredited by the National Training
Board will be subject to the testing and competency standards set down by the N.M.E.S.T.B. and recognised in
Western Australia by the appropriate State Training Authority and shall be in accordance with the training clause
contained in this award.
(a)
The minimum rates of wages payable to employees covered by this award shall be as follows—

Engineering Employee Group—
Wage
Group
EE G1
EE G2

EE G3

EE G4

EE G5

EE G6

EE G7

Plant Control
Group
PC G1
PC G2

Classification
Title
Engineering
Employee Grade 1
Engineering
Employee
Grade 2
Engineering
Employee
Grade 3
Engineering
Employee
Grade 4
Engineering
Employee
Grade 5
Engineering
Employee
Grade 6
Engineering
Employee
Grade 7

Plant Controller
Grade 1
Plant Controller
Grade 2

Minimum
Training
Requirements
In-house Training

Rate
Per Week
309.80

Arbitrated
Safety Net
Adjustment
88.00

Total Rate
Per Week
397.80

323.50

88.00

411.50

343.60

88.00

431.60

363.60

88.00

451.60

Completion of
33% Qualification for EE G7
Completion of
66% Qualification for EE G7
Post Trade
Certificate or
Formal
Equivalent

384.30

88.00

472.30

397.80

88.00

485.80

410.70

88.00

498.70

In-house Training

313.40

88.00

401.40

Production/
Engineering
Certificate I

333.50

88.00

421.50

Production/
Engineering
Certificate I
Production/
Engineering
Certificate II
Trade Certificate
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Wage
Group
PC G3

Classification
Title
Plant Controller
Grade 3

PC G4

Plant Controller
Grade 4
Plant Controller
Grade 5

PC G5

PC G6

PC G7

(5)

Minimum
Training
Requirements
Production/
Engineering
Certificate II
Trade Certificate

81 W.A.I.G.

Rate
Per Week
343.20

Arbitrated
Safety Net
Adjustment
88.00

Total Rate
Per Week
431.20

363.20

88.00

451.20

88.00
465.20
Completion of
377.20
33% of Qualification for PC G7
88.00
478.70
Plant Controller
Completion of
390.70
Grade 6
67% of Qualification for PC G7
88.00
491.60
Plant Controller
Post Trade
403.70
Grade 7
Certificate or
Formal
Equivalent
(b)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Classification Definitions—
Engineering Employee Group—
Wage Group EE G1—
Engineering Employee—Grade I
(Relativity to EE G4—85%)
An Engineering Employee Grade I is an employee undertaking up to 38 hours' induction training which may include
information on the enterprise, conditions of employment, introduction to supervisors and fellow employees, training
and career path opportunities, plant lay-out, work and documentation procedures, occupational health and safety,
equal employment opportunities and quality control/assurance.
An employee at this level performs routine duties essentially of a manual nature and, to the level of training—
Performs general labouring and cleaning duties.
Exercises minimal judgement.
Works under direct supervision.
Is undertaking structured training so as to enable him/her to perform work at EE G2 level.
Wage Group EE G2—
Engineering Employee—Grade 2
(Relativity to EE G4—90%)
An Engineering Employee Grade 2 has completed a Production/Engineering Certificate I or equivalent training to
enable him/her to perform work within the scope of this level.
At this level an employee performs work above and beyond the skills of an employee at EE GI and to the level of
training—
Is responsible for the quality of his/her own work, subject to routine supervision.
Works under routine supervision, either individually or in a team environment.
Exercises discretion within his/her level of skills and training.
Indicative of the tasks which an employee at this level may perform are the following:—
Operates flexibly within the smelter.
Operates machinery and equipment which requires exercising skills and knowledge beyond that of an
employee at EE G1.
Non-trade engineering skills.
Receiving, despatching, distributing, sorting, checking, packing, documenting and recording goods,
materials and components for the engineering and maintenance section.
Basic keyboard skills.
Advanced soldering techniques.
Operation of mobile equipment including forklifts, hand trolleys, overhead cranes and winch operation not
requiring a licence.
Ability to measure accurately.
Assists one or more tradespersons.
Welding which requires the exercise of knowledge and skills above EE G1.

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

1945

Wage Group EE G3—
Engineering Employee—Grade 3
(Relativity to EE G4—95%)
An Engineering Employee Grade 3 has completed a Production/Engineering Certificate II or equivalent training so as
to enable the employee to perform work within the scope of this level.
At this level an employee performs work above and beyond the skills of an employee at EE G2 and to the level of
training—
Works from complex instructions and procedures.
Assists in the provision of on-the-job training to a limited degree.
Co-ordinates work in a team environment or works individually under general supervision.
Is responsible for assuring the quality of his/her own work.
Indicative of the tasks which an employee at this level may perform are the following—
Uses precision measuring instruments.
Rigging (not certificated).
Inventory and store control, including—
licensed operation of all appropriate materials handling equipment;
use of tools and equipment within the scope of (basis non-trades) maintenance;
computer operation at a level higher than that of an employee at EE G2 level.
Intermediate keyboard skills.
Basic engineering and fault-finding skills.
Basic quality checks on the work of others.
Is licensed and certificated for forklift.
Has a knowledge of the employer's operations as it relates to the smelting process.
Lubricates production machinery equipment.
Wage Group EE G4—
Engineering Employee Grade 4
An Engineering Employee Grade 4 holds a Trade Certificate or a Tradesperson's Rights Certificate as an—
Engineering Tradesperson (Electrical/Electronics)—Level I; or
Engineering Tradesperson (Mechanical)—Level I; or
Engineering Tradesperson (Fabrication)—Level I;
and is able to exercise the skills and knowledge of that trade.
An Engineering Employee Grade 4 works above and beyond an employee at EE G3 and to the level of training—
Understands and applies quality control techniques.
Exercises good interpersonal and communications skills.
Exercises keyboard skills at a level higher than EE G3.
Exercises discretion within the scope of this grade.
Performs work under limited supervision, either individually or in a team environment.
Operates all lifting equipment incidental to the work.
Performs all non-trade tasks incidental to the work.
Performs work which, while primarily involving the skills of the employee's trade, is incidental or
peripheral to the primary task and facilitates the completion of the whole task. Such incidental or
peripheral work would not require additional formal technical training.
Wage Group EE G5—
Engineering Employee Grade 5
(Relativity to EE G4—105%)
An Engineering Employee Grade 5 is an—
Engineering Tradesperson (Electrical/Electronics)—Level II; or
Engineering Tradesperson (Mechanical)—Level II; or
Engineering Tradesperson (Fabrication)—Level II;
who has completed the following training requirement—
33% of the modules towards an appropriate Post Trade Certificate; or
x percentage of modules towards an Advanced Certificate; or
y percentage of modules towards an Associate Diploma,
as prescribed in the Implementation Manual.
An Engineering Employee Grade 5 works above and beyond a Tradesperson at EE G4 and to the level of training—
Exercises the skills attained through satisfactory completion of the training prescribed for this
classification, subject to the standards prescribed by the Implementation Manual.
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Exercises discretion within the scope of this grade.
Works under general supervision, either individually or in a team environment.
Understands and implements quality control techniques.
Provides trade guidance and assistance as part of a work team.
Exercises trade skills relevant to specific requirements of the enterprise at a level higher than EE G4.
Tasks which an employee at this level may perform are subject to the employee having the appropriate Trade and
Post Trade Training to enable the particular tasks to be performed.
Wage Group EE G6—
Engineering Employee Grade 6
(Relativity to EE G4—110%)
An Engineering Employee Grade 6 means an—
Engineering Tradesperson Special Class (Electrical/Electronics)—Level I; or
Engineering Tradesperson Special Class (Mechanical)—Level I; or
Engineering Tradesperson Special Class (Fabrication)—Level I;
who has completed the following training requirement—
66% of the modules towards an appropriate Post Trade Certificate; or
x percentage of modules towards an Advanced Certificate; or
y percentage of modules towards an Associate Diploma,
as prescribed in the Implementation Manual.
An Engineering Employee Grade 6 works above and beyond a Tradesperson at EE G5 and to the level of training—
Exercises the skills attained through satisfactory completion of the training prescribed for this
classification, subject to the standards prescribed by the Implementation Manual.
Provides trade guidance and assistance as part of a work team.
Assists in the provision of training in conjunction with supervisors and trainers.
Understands and implements quality control techniques.
Works under limited supervision, either individually or in a team environment.
The following tasks are indicative of what an employee at this level may perform, subject to the employee having the
appropriate Trade and Post Trade Training to enable the particular tasks to be performed—
Exercises high precision trade skills using various materials and/or specialised techniques.
Performs basic operations on a computer or P.L.C. terminal in the performance of routine modifications to
computer programmes.
Instals, repairs, maintains, tests, modifies, commissions and/or fault-finds complex machinery and
equipment which utilises hydraulic and/or pneumatic principles and, in the course of such work, reads and
understands hydraulic and pneumatic circuitry which controls fluid power systems.
Works on complex or intricate circuitry which involves examining, diagnosing and modifying systems
comprising interconnected circuits.
Wage Group EE G7—
Engineering Employee Grade 7—Special Class Level II
(Relativity to EE G4—115%)
An Engineering Employee Grade 7 shall have—
achieved a standard superior to an experienced Grade 6 Employee and have demonstrated a capacity to
deputise for the Maintenance Supervisor; or
demonstrated a capacity to impart knowledge to others by devising and implementing various training
activities; or
have achieved a technical competency as an—
Engineering Tradesperson Special Class (Electrical/Electronics)—Level II; or
Engineering Tradesperson Special Class (Mechanical)—Level II; or
Engineering Tradesperson Special Class (Fabrication)—Level II;
who has completed a training module on the fundamentals of supervision; or
who has completed a training module on the training of trainers; or
an appropriate Post Trade Certificate; or
x percentage of modules towards an Advanced Certificate; or
y percentage of modules towards an Associate Diploma,
as prescribed in the Implementation Manual.
An Engineering Employee Grade 7—Special Class Level II works above and beyond a Tradesperson at EE G6 and to
the level of training—
Exercises the skills attained through satisfactory completion of the training prescribed for this
classification, subject to the standards prescribed by the Implementation Manual.
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Is able to provide trade guidance and assistance as part of a work team.
Provides training in conjunction with supervisors and trainers.
Understands and implements quality control techniques.
Works under very limited supervision, either individually or in a team environment.
The following tasks are indicative of what an employee at this level may perform, subject to the employee having the
appropriate Trade and Post Trade training to enable the particular tasks to be performed—
Works on machines or equipment which utilises complex mechanical, hydraulic and/or pneumatic circuitry
and controls, or a combination thereof.
Works on machinery or equipment which utilises complex electrical/electronic circuitry and controls.
Works on instruments which make up a complex control system which utilises some combination of
electrical, electronic, mechanical or fluid power principles.
Applies advanced computer techniques in machining. cutting, welding or fabrication.
Exercises intermediate computer skills in the performance of routine modifications to programmes.
Works on complex or intricate interconnected electrical circuits at a level above EE G6.
Works on complex radio/communication equipment.
NB:
The Post Trade Certificate referred to in this definition is not directly comparable with existing post-trade
qualifications and the possession of such qualifications does not itself justify classification of a
tradesperson to this level.
Plant Controller Group—
Wage Group PC G1—
Plant Controller—Grade I
(Relativity to PC G4—85%)
A Plant Controller Grade I is an employee undertaking up to 38 hours' induction training which may include
information on the enterprise, conditions of employment, introduction to supervisors and fellow employees, training
and career path opportunities, plant lay-out, work and documentation procedures, occupational health and safety,
equal employment opportunities and quality control/assurance.
An employee at this level performs routine duties essentially of a manual nature and, to the level of training—
Performs general labouring and cleaning duties.
Exercises minimal judgement.
Works under direct supervision.
Is undertaking structured training so as to enable him/her to perform work at PC G2 level.
Wage Group PC G2—
Plant Controller—Grade 2
(Relativity to PC G4—90%)
A Plant Controller Grade 2 has completed a Production/Engineering Certificate I or equivalent training to enable
him/her to perform work within the scope of this Level.
At this level an employee performs work above and beyond the skills of an employee at PC G1 and to the level of
training—
Is responsible for the quality of his/her own work, subject to routine supervision.
Works under routine supervision, either individually or in a team environment.
Exercises discretion within his/her level of skills and training.
Indicative of the tasks which an employee at this level may perform are the following:—
Operates flexibly within the smelter.
Operates machinery and equipment which requires exercising skills and knowledge beyond that of an
employee at PC G1.
Non-trade engineering skills
Receiving, dispatching, distributing, sorting, checking, packing, documenting and recording goods,
materials and components for the Engineering and Maintenance section.
Basic keyboard skills.
Advanced soldering techniques.
Operation of mobile equipment including forklifts, hand trolleys, overhead cranes and winch operation not
requiring certification.
This is the entry level for a person who has acquired a boiler ticket at another location.
Wage Group PC G3—
Plant Controller—Grade 3
(Relativity to PC G4—95%)
A Plant Controller Grade 3 has completed a Production/Engineering Certificate II or equivalent training so as to enable
the employee to perform work within the scope of this level.
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At this level an employee performs work above and beyond the skills of an employee at PC G2 and to the level of
training—
Works from complex instructions and procedures.
Assists in the provision of on-the-job training to a limited degree.
Co-ordinates work in a team environment or works individually under general supervision.
Is responsible for assuring the quality of his/her own work.
Indicative of the tasks which an employee at this level may perform are the following—
Uses precision measuring instruments.
Rigging (certified).
Inventory and store control, including—
licensed operation of all appropriate materials handling equipment;
use of tools and equipment within the scope of (basic non-trades) maintenance;
computer operation at a level higher than that of an employee at PC G2 level.
Intermediate keyboard skills.
Basic engineering and fault-finding skills.
Basic quality checks on the work of others.
Is a certified boiler attendant.
Has a knowledge of the employer's operations as it relates to the smelting process.
Lubricates production machinery equipment.
This is the entry level for a person who has achieved a steam ticket at another location.
Wage Group PC G4—
Plant Controller Grade 4
A Plant Controller Grade 4 holds a Steam Certificate applicable to the rating of the turbines at KNS and has
demonstrated an ability to operate a cryogenic gaseous oxygen, distillation unit, or
has achieved a suitable competency rating driving an overhead travelling crane (OHTC) and acquired an
OHTC ticket; or
has achieved a suitable competency rating driving a mobile crane and has acquired a mobile crane driver's
ticket for a crane with a capacity up to but not including 20 tonnes.
A Plant Controller Grade 4 works above and beyond an employee at PC G3 and to the level of training—
Understands and applies quality control techniques.
Exercises good interpersonal and communications skills.
Exercises keyboard skills at a level higher than PC G3.
Exercises discretion within the scope of this grade.
Performs work under limited supervision, either individually or in a team environment.
Operates all lifting equipment incidental to the work.
Performs non-trade tasks incidental to the work.
Performs work which, while primarily involving the skills of the employee's trade, is incidental or
peripheral to the primary task and facilitates the completion of the whole task. Such incidental or
peripheral work would not require additional formal technical training.
Is licensed and certified as a steam turbine driver or OHTC driver (as applicable to the equipment of KNS).
Wage Group PC G5—
Plant Controller Grade 5
(Relativity to PC G4—105%)
A Plant Controller Grade 5 shall have—
satisfactorily completed the Power Station Plant course of study and demonstrated a competency to operate
the complete Oxygen Plant without immediate supervision; or
demonstrated superior competency as an OHTC or mobile crane driver and has a capacity to develop and
implement a training program for other employees seeking to acquire certification.
A Plant Controller Grade 5 shall, in addition, have completed 33% of the modules prescribed for the Advanced Plant
Controller Certificate, as outlined in the Implementation Manual.
A Plant Controller Grade 5 works above and beyond a person at PC G4 and to the level of training—
Exercises the skills attained through satisfactory completion of the training prescribed for this
classification, subject to the standards prescribed by the Implementation Manual.
Exercises discretion within the scope of this grade.
Works under general supervision, either individually or in a team environment.
Understands and implements quality control techniques.
Provides trade guidance and assistance as part of a work team.
Exercises trade skills relevant to specific requirements of the enterprise at a level higher than PC G4.
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Tasks which an employee at this level may perform are subject to the employee having the appropriate Trade and
Post Trade training to enable the particular tasks to be performed.
Wage Group PC G6—
Plant Controller Grade 6
(Relativity to PC G4—110%)
A Plant Controller Grade 6 shall have achieved the highest level of competency in both the KNS, Power Plant and
Oxygen Plant.
A Plant Controller Grade 6 shall, in addition, have completed 67% of the modules prescribed for the Advanced Plant
Controller Certificate as outlined in the Implementation Manual.
A Plant Controller Grade 6 works above and beyond a person at PC G5 and to the level of training—
Exercises the skills attained through satisfactory completion of the training prescribed for this
classification, subject to the standards prescribed by the Implementation Manual.
Provides trade guidance and assistance as part of a work team.
Assists in the provision of training in conjunction with supervisors and trainers.
Understands and implements quality control techniques.
Works under limited supervision, either individually or in a team environment.
Wage Group PC G7—
Plant Controller Grade 7
(Relativity to PC G4—115%)
A Plant Controller Grade 7 shall have achieved a standard superior to an experienced Grade 6 Controller and have
demonstrated a capacity to deputise for the Shift Supervisor and/or devise and develop training modules for other, or
Achieve specific competency in some technical aspect of plant care through additional approved study and
course work.
A Plant Controller Grade 7 shall, in addition, have completed all of the modules prescribed for the
Advanced Plant Controller Certificate, as outlined in the Implementation Manual.
A Plant Controller Grade 7 works above and beyond a person at PC G6 and to the level of training—
Exercises the skills attained through satisfactory completion of the training prescribed for this
classification, subject to the standards prescribed by the Implementation Manual.
Is able to provide trade guidance and assistance as part of a work team.
Provides training in conjunction with supervisors and trainers.
Understands and implements quality control techniques.
Works under limited supervision, either individually or in a team environment.
Casual Employees—
A casual employee shall be paid 20% in addition to the rate prescribed in this clause.
Apprentices—
Rates per week expressed as a percentage of the tradesperson's rate—
Four Year Term First Year
42
Second Year
55
Third Year
75
Fourth Year
88
Three and a Half Year Term First Six Months
42
Next Year
55
Next Following Year
75
Final year
88
Three Year Term First Year
55
Second year
75
Third Year
88

(8)

Junior Employees (Percentage of "trades assistant" rate per week)—
%
Under 17 years of age
55
Between 17 and 18 years of age
65
Between 18 and 19 years of age
80
At 19 years of age
Appropriate adult
classification rate

(9)

Tool Allowance—
A tradesperson to whom the employer does not supply all necessary tools shall be paid a tool allowance of $9.80 per
week.

1950

(10)

(11)

(12)

(1)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

81 W.A.I.G.

A "tradesperson", for the purpose of this clause, shall be deemed to be an employee who is paid an equal rate of wage
or higher than the classification "fitter".
Industry Allowance—
(a)
Each employee shall be paid an allowance of $71.00 per week.
(b)
The allowance recognises, and is in payment for, all aspects of work in the industry, including the location
and nature of individual operations within it.
(c)
The allowance shall be paid in addition to the rate of wage set out in this clause and shall be paid for all
purposes of the award.
Structural Efficiency—
(a)
Employees shall perform a wider range of duties including work which is incidental or peripheral to their
main task or functions.
(b)
In the event of their being a claim for re-classification by an existing employee to a higher level under any
new structure on the ground that the employee possesses equivalent skill and knowledge gained through
on-the-job experience or on any other ground, the following principles apply:—
(i)
The parties agree that the existing award disputes avoidance procedure shall be followed.
(ii)
Agreed competency standards shall be established by the parties in conjunction with T.A.F.E. and
S.E.S.D.A. for all levels in any new classification structure before any claims for reclassification
are processed.
(c)
Current employees whose existing wage rates are rationalised as a consequence of award restructuring will
remain paid at such rates and will continue to receive wage increases appropriate to their current rates of
pay on the following conditions:—
(i)
Are obliged to work within their current classification and may be required to use any lower
classification skills which they hold or are trained in;
(ii)
will retain their grade when retraining in another area of the operation (i.e. multi-skilled
employees will not be disadvantaged).
Award Modernisation—
(a)
The parties are committed to modernising the terms of the award and to addressing the issues associated
with training.
(b)
The parties will discuss all matters raised which may lead to increased flexibility and the removal of
obsolete conditions to better reflect the realities of modern industry practices and assist the restructuring
process. Any such discussion with the Unions shall be on the premise that:—
(i)
The majority of employees at the enterprise must genuinely agree;
(ii)
No employee will lose income as a result of the change;
(iii)
The Unions must be party to any agreement, particularly where enterprise level discussions are
considering matters requiring variations to the award;
(iv)
Agreements will be ratified by the Commission;
(v)
The disputes procedure prescribed in Clause 24.—Grievances and Disputes of this award shall
apply if agreement cannot be reached in the implementation process of a particular issue.
(c)
Should an agreement be reached pursuant to subclause (b) hereof and that agreement requires variation of
the award, the parties shall support such award variation.
(d)
There shall not be limitations placed on any award matter raised for discussion, however any changes
sought shall not affect award provisions reflecting national standards recognised by the Western Australian
Industrial Relations Commission.
(e)
The parties agree that working parties will continue to meet with the aim of modernising the award.

(a)

(b)

ENGINEERING TRADES (GOVERNMENT) AWARD, 1967
NO.’S 29, 30 AND 31 OF 1961
AND 3 OF 1962
FIRST SCHEDULE—WAGES
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Subject to this Schedule, an adult employee in a classification specified in the table set out in subclause (2)
hereof (other than an apprentice or an employee of the Building Management Authority) shall be paid at
the respective award wage rate per week assigned to that class of work.
The all-purpose hourly rate for this Award shall be 1/38th of the total rate prescribed herein.
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(2)
Classification:
C5
C6
C7
C8
C9
C10
C11
C12
C13
C14

(3)

(4)
(5)

(6)

Advanced Engineering
Tradesperson—Level II
Advanced Engineering
Tradesperson—Level I
Engineering Tradesperson
Special Class—Level II
Engineering Tradesperson
Special Class—Level I
Engineering Tradesperson—
Level II
Engineering Tradesperson—
Level I/Production Systems
Employee
Engineering Employee—
Level IV
Engineering Employee—
Level III
Engineering Employee—
Level II
Engineering Employee—
Level I

On Engagement
$
566.8

Safety Net
Adjustment
$
88.00

Total
Rate
$
654.80

545

88.00

633.00

501.4

88.00

589.40

479.6

88.00

567.60

457.8

90.00

547.80

436

90.00

526.00

402.9

88.00

490.90

381.1

88.00

469.10

357.5

88.00

445.50

340.1

88.00

428.10

Transitional Arrangements
(a)
Notwithstanding the wage rates contained in subclause (2) hereof, existing employees employed in the
classifications designated as C13 and C11A who, prior to the commencement of the first pay period on or
after the 27th August, 1992 received wages in excess of those contained in subclause (2) hereof shall, in
addition to the rates specified therein, receive an additional all-purpose rate as follows—
$
C13—
Second year of service
1.90
Third year of service and above
3.00
C11A—
Third year of service and above
0.10
These rates will not be increased for any reason and shall be absorbed when the rates in subclause (2)
hereof are increased by an future wage movements.
The classification prescribed in the relevant minimum rates award on which the rate prescribed for the key
classification in this award is based, is the wage group C 10 in the Metal Trades (General) Award No. 13 of 1965.
(a)
In addition to the rates contained in subclauses (2) and (3) hereof, employees designated in classifications C
14 to C 7 inclusive shall receive an all purpose industry allowance of $12.10.
(b)
This allowance shall be paid in two instalments, as follows—
(i)
$6.10 of the allowance shall be paid after the first 12 months of Government service; and
(ii)
the remaining $6.00 – totalling $12.10 – shall be paid on completion of 24 months of Government
service.
(c)
The industry allowance shall be adjusted in accordance with any movements to the wage prescribed in
subclause (2) hereof, as follows—
(i)
the increase shall apply to the ‘plus 24 months of service’ rate;
(ii)
the increase is to be rounded to the nearest ten cents;
(iii)
the rate is to be divided by two to calculate instalments in accordance with subparagraphs (i) and (ii)
of paragraph (b) hereof, provided that the instalment rates are not expressed in less than ten cents
amounts; and
in the event of such an equal division of the industry allowance not resulting in the rates being expressed in
less than ten cent amounts, as provided in subparagraph (iii) hereof, the division shall be unequal and
weighted to the 12 months’ service instalment.
The classifications prescribed in subclause (3) hereof include persons previously engaged as follows—
C 6 Advanced Engineering Tradesperson Level I—
Electronics Tradesperson—Groups A, B and C
Instrumentation and Control Tradesperson—Groups A, B and C.
C 8 Engineering Tradesperson—Special Class Level I—
A
Electrician—Special Class
Mechanical Tradesperson—Special Class
Instrument Tradesperson—Complex Systems
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Pattern Maker
Tool Maker
Scientific Instrument Maker and Repairer
District Electrical Technician
C 9 Engineering Tradesperson—Level II—
Tradesperson with marking off responsibilities
Welder—Special Class
C10 Engineering Tradesperson—Level II—
Automotive Electrical Fitter
Blacksmith
Brass Finisher
Driller using Asquith or Tullis radial drills
Driller using borer or cutter bar
Electrical Fitter and/or Armature Winder
Electrical Installer
First Class Machinist
Fitter
Installer—low voltage equipment
Linesperson—Grade 1
Motor Mechanic
Moulder
Plant Mechanic
Radio and Television Serviceperson
Refrigeration Fitter
Turner and/or Iron Machinist
Welder—First Class
C11 Engineering Employee—Level IV—
A
Certified Rigger and Splicer or Scaffolder on ships and buildings
Linesperson—Grade 2
B
Rigger and Splicer or Scaffolder, other than certificated, on ships and buildings
Tool and Material Storeperson (Education Department)
C
Certified Electrical Overhead Crane Driver
Cycle (Other than Motor) Mechanic
Driller using Swift Machine
Furnaceperson (Iron)
Rigger and Splicer or Scaffolder (Other than on ships and buildings)
Tool and Material Storeperson (Education Department)
D
Furnaceperson (Brass)
Tool Storeperson
Tool and Material Storeperson (Education Department)
C12 Engineering Employee—Level III—
Annealing Stove Attendant
Bolt Machinist
Casting Dresser
Crane Attendant
Cycle (Other than Motor) Mechanic's Assistant
Driller
Screwer
Shearer
Welder—Second Class
C13 Engineering Employee—Level II—
Furnaceperson's Assistant
Process Worker
Shot Blast/Sand Dresser
Trades Assistant
Welder—Fourth Class
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C14 Engineering Employee—Level I—
Labourer
Casual Employees
An employee who is engaged to work for less than five consecutive days shall be paid 20% of the ordinary rate in
addition to the ordinary rate for the class of work performed.
(a)
Leading Hands
A tradesperson placed in charge of three of more other employees shall, in addition to the ordinary rate, be
paid per week—
$
If placed in charge of not less than three and not more than ten other
19.40
employees
If placed in charge of more than ten and not more than twenty other employees
29.60
If placed in charge of more than twenty other employees
38.10
(b)
Any tradesperson moulder employed in a foundry where no other jobbing moulder is employed shall be paid
at the rate prescribed for leading hands in charge of not less than three an not more than ten other employees.
(c)
A Certificated Rigger or Scaffolder on ships and buildings, other than a Leading Hand, who, in compliance
with the provisions of the Occupational Health, Safety and Welfare Act and Regulations 1988, is responsible
for the supervision of not less than three other employees, shall be deemed to be a Leading Hand and be paid
at the rate prescribed for a Leading Hand in charge of not less than three and not more than ten other
employees.
(d)
In addition to any rates to which an employee may be entitled under this clause a Mechanic-in-Charge,
employed by the Department of Conservation and Land Management in the following towns, shall be paid
per week—
$
Manjimup, Collie
47.50
Harvey, Dwellingup, Mundaring, Yanchep
23.80
Ludlow, Nannup, Margaret River, Kirup, Walpole, Pemberton
11.90
Jarrahdale
11.90
Apprentices
(a)
The weekly wage rate shall be a percentage, as hereunder, of the tradesperson's rate—
%
Five Year Term First Year
40
Second Year
48
Third Year
55
Fourth Year
75
Fifth Year
88
Four Year Term First Year
42
Second Year
55
Third Year
75
Fourth Year
88
Three and a Half Year Term First Six Months
42
Next Year
55
Next Following Year
75
Final Year
88
Three Year Term First Year
55
Second Year
75
Third Year
88
(b)
For the purposes of this subclause, "Tradesperson's Rate" means the rate of pay prescribed for an
employee classified as Engineering Tradesperson Level 1 in subclause (2) hereof.
Construction Allowance
(a)
In addition to the appropriate rate of pay prescribed in subclause (1) hereof, an employee shall be paid—
(i)
$34.20 per week if engaged on the construction of a large industrial undertaking or any large civil
engineering project;
(ii)
$30.80 per week if engaged on a multi-storeyed building but only until the exterior walls have been
erected, the windows completed and a lift made available to carry the employee between the ground
floor and the floor upon which he/she is required to work. A “multi-storeyed building” is a building
which when completed will consist of at least five storeys.
(iii)
$18.20 per week if engaged otherwise on construction work falling within the definition of
construction work in Clause 5 – Classification Structure and Definitions of this Award.
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Any dispute as to which of the aforesaid allowances applied to particular work shall be determined
by the Board of Reference.
Any allowance paid under this subclause includes any allowance otherwise payable under Clause
17 – Special Rates and Provisions of this Award.

Tool Allowance
(a)
Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required by
that tradesperson or apprentice in the performance of work as a tradesperson or as an apprentice, the
employer shall pay a tool allowance of—
(i)
$10.70 per week to such tradesperson; or
(ii)
In the case of an apprentice a percentage which appears against the relevant year of apprenticeship in
subclause (5) of this Schedule,
for the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily required in the
performance of work as a tradesperson or as an apprentice.
(b)
Any tool allowance paid pursuant to paragraph (a) hereof shall be included in, and form part of, the ordinary
weekly wage prescribed in this Schedule.
(c)
An employer shall provide, for the use of tradespersons or apprentices, all necessary power tools, special
purpose tools ad precision measuring instruments.
(d)
A tradesperson or apprentice shall replace or pay for any tools supplied by the employer, if lost through
the negligence of such employee.
Drilling Allowance
A driller using a Herbert two-spindle sensitive machine to drill to a marked circumference shall be paid an
additional $1.70 per hour whilst so engaged.
An engineering employee who is not protected from flying shot and sand by a properly enclosed cabin shall
receive a weekly allowance to increase his/her wage to an amount not less than that received by a C11
Engineering Employee—Level IV.
Minimum Wage—
(a)
No adult employee shall be paid less than the Minimum Adult Wage unless otherwise provided by this
clause.
(b)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the
beginning of the first pay period commencing on or after 1st August 2001.
(c)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions.
(d)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award Wage according to the hours worked.
(e)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the
junior rates provision of the Minimum Adult Award Wage of $413.40.
(f)
(i)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
Traineeships or Jobskills placements, or to other categories of employees who by prescription
are paid less than the minimum award rate.
(ii)
Liberty to apply is reserved in relation to any special categories of employees not included
here or otherwise in relation to the application of the Minimum Adult Award Wage.
(g)
Subject to this clause the Minimum Adult Award Wage shall –
(i)
Apply to all work in ordinary hours.
(ii)
Apply to the calculation of overtime and all other penalty rates, superannuation payments,
during sick leave, annual leave, long service leave and for all other purposes of this award.

ENGINEERING TRADES AND ENGINE DRIVERS
(NICKEL REFINING) AWARD, 1971
NO. 10 OF 1971
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
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Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
30.—WAGES
(a)
Subject to the provisions of this clause, the minimum rates of wages payable to the employees covered by
this award shall be as follows—
Rate
Arbitrated
Total
Per Week
Safety Net
Rate
$
Adjustments
Per Week
$
$
Electrical/Instrument Tradesperson
378.10
88.00
466.10
Electrician—Special Class
397.10
88.00
485.10
Instrument Electrical Fitter
419.20
90.00
509.20
Engineering Tradesperson
363.60
88.00
451.60
Machinist- Second Class
330.50
88.00
418.50
- Third Class
317.90
88.00
405.90
Certificated Rigger
348.00
88.00
436.00
Rigger—Other
328.60
88.00
416.60
Tool Storeperson
319.30
88.00
407.30
Battery Attendant
312.40
88.00
400.40
Trades Assistant
311.40
88.00
399.40
Crane Attendant and Dogman
314.90
88.00
402.90
Mobile Crane Driver lifting capacity more than 10 tons but less than 20 tons
343.10
88.00
431.10
more than 20 tons but less than 40 tons
347.30
88.00
435.30
Power House Operator
Grade 1
367.40
88.00
455.40
Grade 2
385.30
88.00
473.30
Grade 3
395.50
88.00
483.50
(b)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Employees employed in the classifications prescribed in subclause (1) hereof shall, in addition to the prescribed
award rate of pay, receive a weekly all purpose industry allowance of $77.87.
Employees meeting the requirements of an Instrument/Electrical Fitter Stage 1 as provided in Clause 6—Definitions
of this award shall receive a weekly all purpose payment of $7.43 in addition to the wages rates set out in subclause
(1) hereof for their classification.
Employees meeting the requirements of Electrical/Instrument Tradesperson Level 2 or Engineering Tradesperson
Level 2 as prescribed in Clause 6—Definitions of the Award shall receive a weekly all purpose payment of $12.03 in
addition to the wage rates set out in subclause (1) hereof for these classifications.
Employees meeting the requirements of Electrical/Instrument Tradesperson Level 3 or Engineering Tradesperson
Level 3 as prescribed in Clause 6—Definitions of the Award shall receive a weekly all purpose payment of $24.06 in
addition to the wage rates set out in subclause (1) hereof for these classifications.
Employees employed on boiler cleaning inside the boiler or flues or combustion chamber shall be paid an additional
rate of 32 cents per hour whilst so engaged.
Leading Hands—In addition to the appropriate rate prescribed in subclause (2) of this Clause a leading hand shall
be paid—
$
(a)
If placed in charge of not
less than three and not more
than 10 other employees
16.89
(b)
If placed in charge of more
than 10 and not more than
20 other employees
25.34
(c)
If placed in charge of more
than 20 other employees
33.01
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Casual employees shall be paid 15 percent in addition to the rates prescribed in this clause.
Notwithstanding the provisions of this award, no employee (including an apprentice) 21 years of age or over shall be
paid less than $332.00 per week as the ordinary rate of pay in respect of the ordinary hours of work prescribed by
this award, but that minimum rate of pay will not apply where the ordinary rate of pay is more than $332.00 per
week.
Where the said minimum rate of pay is applicable the same rate shall be payable on holidays, during annual leave,
sick leave, long service leave and any other leave prescribed by this award.
Notwithstanding the foregoing, where in this award an additional rate is prescribed for any work, it shall be
calculated upon the rate prescribed in this award for the classification in which the employee is employed.
Apprentices (rates per week expressed as a percentage of the Tradesperson's rate)—
(a)
Four Year Term %
First year
42
Second year
55
Third year
75
Fourth year
88
(b)
Three and One Half Year Term %
First six months
42
Next year
55
Next year
75
Final year
88
(c)
Three Year Term %
First year
55
Second year
75
Third year
88
(d)
For the purposes of this subclause "Tradesperson's Rate" means the wage rate prescribed in subclause (1)
for the appropriate Tradesperson classification.
Junior Employees—(percent of Trades Assistant per week)—
%
Under 17 years of age
55
Between 17 and 18 years
65
Between 18 and 19 years
80
At 19 years of age
100
Tool Allowance
A tradesperson to whom the employer does not supply all necessary tools shall be paid a tool allowance of $5.70 per
week.
A tradesperson for the purpose of this Clause shall be deemed to be a employee who is paid at equal rate of wage or
higher than the classification Engineering Tradesperson or Electrical/Instrument Tradesperson.
Structural Efficiency—
(a)
Arising out of the decision of the State Wage Case on 8 September 1989 and in consideration of the wage
increases resulting from the first structural efficiency adjustment in Application No. 1752 of 1989,
employees are to perform a wider range of duties including work which is incidental or peripheral to their
main tasks or functions.
(b)
The parties to this award are committed to implementing a new wage and classification structure.
(i)
Accept in principle that the descriptions of job functions within a new structure will be more
broadly based and generic in nature;
(ii)
Intend to substitute the existing provisions of Clause 30.—Wages hereof with a new wage and
classification structure and to make consequential amendments no later than September 1991, or
earlier if agreed between the parties and approved by The Western Australian Industrial
Relations Commission;
(iii)
Undertake that upon variation of the award to implement a new wage and classification
structure, employees may undertake training for a wider range of duties and/or access to higher
levels in accordance with the definitions and training standards laid down in the award variation
in relation to a new classification structure;
(iv)
Will co-operate in the transition from the existing classification structure to the proposed new
structure to ensure that the transition takes place in an orderly manner without creating false
expectations or disputation.
(c)
In the event that there is a claim for reclassification by an employee to a higher level under any new
structure on the grounds that the employee possesses equivalent skill and knowledge gained through on the
job experience or on any other ground, the following principles apply—
(i)
The parties agree that the existing award disputes avoidance procedure shall be followed;
(ii)
Agreed competency standards shall be established by the parties for all levels in any new
classification structure before any claims for reclassification are processed.
(d)
Reclassification to any higher level shall be contingent upon such additional work being available and
required to be performed by the employer.
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(e)

(14)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

Current employees whose existing wage rates are rationalised as a consequence of award restructuring will
remain paid at such rates and will continue to receive wage increases appropriate to their current rates of
pay—
(i)
Whilst the employee remains employed in the industry, or
(ii)
The employee accepts to be reclassified to another classification in the new structure.
(f)
The parties are committed to modernising the terms of the award in an endeavour to finalise this matter by
September 1991.
Award Modernisation—
(a)
In accordance with paragraph (f) in subclause (9) hereof, the parties are committed to modernising the
terms of the award.
(b)
The parties will discuss all matters raised which may lead to increased flexibility and the removal of the
obsolete conditions to better reflect the realities of modern industry practices and assist the restructuring
process. Any such discussion with the Unions shall be on the premise that—
(i)
the majority of employees at the enterprise must genuinely agree;
(ii)
no employee will lose income as a result of the change;
(iii)
the Union must be party to the agreement, particularly where enterprise level discussions are
considering matters requiring variations to the award;
(iv)
agreements will be ratified by the Commission;
(v)
the disputes procedure prescribed in Clause 23.—Grievances and Disputes shall apply if
agreement cannot be reached in the implementation process of a particular issue.
(c)
Should an agreement be reached pursuant to paragraph (b) hereof and that agreement requires variation of
the award, the parties shall support such award variation.
(d)
There shall not be any limitation placed on any award matter raised for discussion.
(e)
The parties agree that working parties will continue to meet with the aim of modernising the award.

ENGINEERING TRADES, (FREMANTLE PORT AUTHORITY)
AWARD, 1968
NO. 42 & 48 OF 1968
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
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FIRST SCHEDULE—WAGES
PART I
(1)
(a)

Subject to this Schedule, an adult employee in a classification specified in the table set out in subclause (2)
of this Part (other than an apprentice) shall be paid at the respective award wage rate per week assigned to
that class of work.
An employee’s award rate of pay is inclusive of the base rate of pay and the supplementary payment. The
total rate of pay is inclusive of the base rate, supplementary payment and additional payment, where
applicable.
The all purpose hourly rate for this award shall be 1/38th of the total prescribed herein.
Years of
First
Total
Additional
Classification
Base Rate
Supple—
Service
Arbitrated
Wage Per
Payment
$
mentary
CompSafety Net
Week
$
Payment
leted
Adjustment
$
$
$
Engineering
Tradesperson
C 8—Level 3

C 9—Level 2

C10—Level 1

Engineering
Employee
C11—Level 4

C12—Level

C13—Level 2

(2)

3

391.90

55.80

6.30

60.00

514.00

391.90
391.90
374.10
374.10
374.10
356.30
356.30
356.30

55.80
55.80
53.20
53.20
53.20
50.70
50.70
50.70

11.90
16.20
3.90
9.10
13.20
18.40
23.40
27.70

(1)
(2)

(1)
(2)

60.00
60.00
58.00
58.00
58.00
58.00
58.00
58.00

519.60
523.90
489.20
494.40
498.50
483.40
488.40
492.70

329.20
329.20
329.20

46.80
46.80
46.80

1.50

(1)
(2)

58.00
58.00
58.00

434.00
434.00
435.50

311.40
311.40
311.40

44.30
44.30
44.30

5.30
9.70
13.10

(1)
(2)

58.00
58.00
58.00

419.00
423.40
426.80

(1)
(2)

292.20
41.60
20.30
58.00
412.10
292.20
41.60
24.30
(1)
58.00
416.10
292.20
41.60
28.00
(2)
58.00
419.80
(b)
The rates of pay in this award include arbitrated safety net adjustments available since December
1993, under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of
pay received by employees since 1 November 1991 above the rate prescribed in the Award, except
where such absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those
resulting from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Levels Classification—for the purposes of this clause, existing classifications translate to the new classification
structure in subclause (1) of this clause as follows—
(a)
Engineering Tradespersons—
Level 3
Tool Maker
Scientific Instrument Maker and Repairer
Level 2
Blacksmith—in workshop
Tradesperson—marking off
Welder—Special Class
Level 1
Fitter
Turner
Battery Fitter
Machinist—First Class
Welder—First Class
Automotive Electrical Fitter
Motor Mechanic
Plant Mechanic
Electrical Fitter and/or Armature Winder
Electrical Installer
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(b)

(3)

Engineering Employees—
Level 4
Tool Storeperson
Level 3
Welder—Second Class
Level 2
Sand and Shop Blaster
Blacksmith's Striker
Trades Assistant
Welder
Liberty to Apply: Leave is reserved to Respondents to this Award to apply to vary this clause consequent upon the
outcome of the 1989/90 paid rates review conducted by the Australian Industrial Relations Commission.

PART II
Disability Allowance: $2.70. This allowance shall not be payable to a worker for any week in which he/she is employed for
the major portion of the time in a workshop.
PART III
Leading Hands: A tradesperson placed in charge of other workers shall, in addition to the ordinary rate, be paid—
(1)
$16.20 per week when in charge of not less than 3 and not more than 10 workers.
(2)
$24.80 per week when in charge of more than 10 and not more than 20 workers.
(3)
$31.90 per week when in charge of more than 20 other workers.
PART IV
Casual Workers: A worker who is engaged for less than five consecutive days shall be paid 20% of the ordinary rate in
addition to the ordinary rate for the class of work performed.
PART V
Apprentices: The weekly wage shall be a percentage of the "Tradesperson's" rate, as hereunder—
(1)
Five Year Term:
%
First Year ..........................................................
40
Second Year ........................................................
48
Third Year ....... ..................................................
55
Fourth Year ........................................................
75
Fifth Year ..........................................................
88
Four Year Term
First Year ..........................................................
42
Second Year .......................................................
55
Third Year .........................................................
75
Fourth Year ........................................................
88
Three and a Half Year Term
%
First Six Months .................................................
42
Next Year ............................................................
55
Following Year ...................................................
75
Final Year ...........................................................
88
Three Year Term
First Year ............................................................
55
Second Year ........................................................
75
Third Year ...........................................................
88
(2)

For the purpose of this Part, "Tradesperson's rate" means the rate payable to an employee classified as an
Engineering Tradesperson Level 1 in accordance with subclause 1 of Part I.

PART VI
Tool Allowance—
(1)
Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required by that
tradesperson or apprentice in the performance of work as a tradesperson or as an apprentice, the employer shall pay a
tool allowance of—
(a)
$9.00 per week to such tradesperson; or
(b)
in the case of an apprentice a percentage of $9.00, being the percentage which appears against his/her year
of apprenticeship in Part V of this Schedule,
for the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily required in the
performance of his/her work as a tradesperson or apprentice.
(2)
Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the
ordinary weekly wage prescribed in this Schedule.
(3)
An employer shall provide for the use of tradespersons or apprentices all necessary power tools, special purpose
tools and precision measuring instruments.
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(4)

A tradesperson or an apprentice shall replace or pay for any tools supplied by the employer, if lost through the
employee's negligence.
PART VII
Licence Allowance—
An electrician-special class, an electrical fitter and/or armature winder or an electrical installer who holds and in the course of
employment may be required to use a current "A" Grade or "B" Grade licence issued pursuant to the relevant regulation in
force on the 28th day of February 1978 under the Electricity Act 1945, shall be paid an allowance of $12.50 per week.
PART VIII
An engineering employee who is not protected from flying shot and sand by a properly enclosed cabin shall receive a weekly
allowance to increase his/her wage to an amount not less than that received by a Level 3 engineering employee.

ENROLLED NURSES AND NURSING ASSISTANTS (GOVERNMENT) AWARD
NO. R 7 OF 1978
1B.—MINIMUM ADULT AWARD WAGE
(1)
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
(2)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
(3)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
(4)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
26.—WAGES
Base Rate
Arbitrated Safety
Weekly Rate
Net Adjustments
$
$
$
(1) Enrolled Nurse Level One
1st year of employment
418.80
90.00
508.80
2nd year of employment
423.80
90.00
513.80
3rd year of employment
434.70
90.00
524.70
and thereafter
(2) Enrolled Nurse Level Two
1st year of employment
427.60
90.00
517.60
2nd year of employment
432.70
90.00
522.70
3rd year of employment and
443.50
90.00
533.50
thereafter
(3) Enrolled Nurse Level Three
456.10
90.00
546.10
(4) Nursing Assistant (at 19 years of
age and over)
1st year of employment
377.40
88.00
465.40
2nd year of employment
387.80
88.00
475.80
3rd year of employment and
398.30
88.00
486.30
thereafter
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(a)

(5)

The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Nursing Assistant (under 19 years of age)

The rate shall be a percentage of the
total wage prescribed for a Nursing
Assistant in his/her first year of
employment in subclause (6) of this
clause per week, as follows:Under 17 years of age
Under 18 years of age
Under 19 years of age
(6)
(7)

(8)

(9)

(10)
(11)

(12)

73%
81%
87%

A Nursing Assistant who has completed her first year of service and who is accepted for training as a Enrolled Nurse,
shall be paid not less than she would have received had she continued as a Nursing Assistant.
(a)
Any employee who has passed the examination for registration prescribed by the Nurses' Board of W.A.
shall for the purposes of this clause be deemed to be an Enrolled Nurse.
(b)
An Enrolled Nurse undergoing training in a post basic course approved by the Nurses' Board of W.A., will
be paid the "first year of employment" rate of wage for his/her appropriate classification level during the
training period.
(c)
The ordinary rate of wage prescribed for an Enrolled Nurse in this clause shall be increased by $10.30 per
week when a Registered Enrolled Nurse has obtained a second post basic certificate approved by the
Nurses' Board of W.A., and he/she is required to use the knowledge gained in that certificate as part of
his/her employment.
(d)
Provided that the provisions of paragraph (c) hereof shall not apply to enrolled community nurses or
enrolled community school nurses.
When the term "year of employment" is used in this clause it shall mean all service whether full time or part time in
any of the classifications contained in this award with any hospital covered by this award and shall be calculated in
periods of completed months from the date of commencement of work covered by this award. Provided that:—
(a)
"Service" in this context shall have the same meaning as it does in the Long Service Leave conditions
appropriate to the employee concerned, but confined to respondents to this award; except where the
employer or the Western Australian Industrial Relations Commission deems it appropriate to include
service with hospitals not respondent to this award.
(b)
Employees shall be paid the rates shown in this clause according to their year of employment calculated in
accordance with the provisions of this subclause. Proof of previous service, if required by the employer,
shall rest on the employee; provided that production of the certificate of certificates referred to in subclause
(12) of this clause, shall be sufficient proof for the purpose of this paragraph.
(c)
Notwithstanding the provisions of paragraph (b) of this subclause, an Enrolled Nurse who successfully
completes a re-registration course following a break in service shall commence employment on the rate
prescribed as follows—
(i)
Five year break in service—at third year of employment rate provided that the 1st and 2nd year of
service rates have previously been attained.
(ii)
Six year but less than eight year break in service—at second year of employment rate.
(iii)
Greater than eight year break in service—at the first year of employment rate.
Each employee whose service terminates shall at the time of termination be given a certificate signed by the
employer in which shall be stated the name of the employee, the period of service, whether the service was full time
or part time and the classifications in this award in which work has been carried out.
Provided that where an employee terminates without that employee having given the prescribed period of notice, the
employer shall be under no obligation to provide the certificate at the time of termination. The employee shall,
however, be entitled to request and receive the certificate at any time after the termination.
Minimum Wage: No employee employed under this award who is 21 years of age or over shall receive less than the
minimum wage prescribed from time to time by the Western Australian Industrial Relations Commission.
Leading hands shall be paid the ordinary wage prescribed for the classification in which they are employed increased
by—
(a)
$16.65 per week when in charge of not less than three and not more than ten other employees;
(b)
$25.00 per week when in charge of more than 10 and not more than 20 other employees; and
(c)
$33.35 per week when in charge of more than 20 employees.
The provisions of this subclause shall not apply to enrolled community nurses or enrolled community school
nurses.
The rates herein prescribed shall be increased by the amount of any percentage increase in wages awarded by the
Western Australian Industrial Relations Commission to employees covered by this award.
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Where any increase in wages is not a percentage increase, the rates of wage shown in this award as relating to
afternoon and night shift, permanent shift or weekend work shall be adjusted to reflect the relationship which the
additional payment bears to the amount of $457.65 as at 1st January, 1990.
The wage rate for an enrolled community school nurse, where such a nurse is not required by the employer to present
for duty on any day when the school is not open, shall be calculated as follows—
Weekly wage = the normal rate for an enrolled nurse as prescribed in subclauses (1), (2) or (3) hereof multiplied by
48.5, and divided by 52.166.

ENROLLED NURSES AND NURSING ASSISTANTS
(PRIVATE) AWARD
NO. 8 OF 1978
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
30.—WAGES
The minimum rate of wage payable to employees covered by this award shall be as follows—
Base
Rate
$
(a) Trainee Enrolled Nurse
1st year of training
2nd year of training
(b) Enrolled Nurse Level One
1st year of employment
2nd year of employment
3rd year of employment
and thereafter
(c) Enrolled Nurse Level Two
1st year of employment
2nd year of employment
3rd year of employment
and thereafter
(d) Enrolled Nurse Level Three

Arbitrated
Safety Net
Adjustment
$

Minimum
Weekly Rate

278.90
316.90

88.00
88.00

366.90
404.90

419.10
424.10

90.00
90.00

509.10
514.10

435.00

90.00

525.00

428.20
433.30

90.00
90.00

518.20
523.30

444.10
456.30

90.00
90.00

534.10
546.30

$
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(e) Nursing Assistant (at 19 years of age
and over)
1st year of employment
377.70
88.00
465.70
2nd year of employment
388.00
88.00
476.00
3rd year of employment
and thereafter
398.50
88.00
486.50
(f)
Nursing Assistant (under 19 years of age) shall be paid a percentage of the total weekly wage prescribed for
a Nursing Assistant in their first year of employment in subclause (1)(e) hereof as follows—
Under 17 years of age
73%
Under 18 years of age
81%
Under 19 years of age
87%
(g)
Provided that an Enrolled Nurse undergoing training in a post basic course approved by the Nurses' Board
of W A will be paid the '1st year of employment' rate of wage at the appropriate level during the training
period.
(h)
Provided further that an Enrolled Nurse (Student) who is 21 years of age or over shall be paid at the rate
applicable to a Nursing Assistant (at 19 years of age and over) at the 'first year of employment' rate.
(i)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(a)
The rate of wage prescribed in subclause (1) of this clause for an enrolled nurse student shall be varied so
as to maintain the relationship that exists as at the date of this order with the rates prescribed for a student
nurse in his/her first and second years of experience as contained in the Nurses' (Private Hospitals) Award
No. 1 of 1966.
(b)
No employee, who at the date of this order was in receipt of a rate of wage higher than that prescribed
herein for his/her classification of work, shall have that rate reduced by the operation of this clause.
(c)
A nursing assistant who has completed his/her first year of employment and who is accepted for training as
an enrolled nurse shall be paid not less than he/she would have received had he/she continued as a Nursing
Assistant.
(d)
Any employee who has passed the examination for registration prescribed by the Nurses' Board of Western
Australia shall, for the purpose of this clause, be deemed to be an enrolled nurse.
(a)
When the term "year of employment" is used in this clause it shall mean all service whether full time or
part time in any of the classifications contained in this award with any hospital covered by this award and
shall be calculated in periods of completed months from the date of commencement of work covered by
this award.
(b)
The service referred to in paragraph (a) hereof may be increased by any similar service with hospitals not
covered by this award, and in the event of a dispute between an employer and the Union over the inclusion
of such service for the purpose of determining the year of employment the dispute may be referred to the
Industrial Relations Commission for determination.
(c)
Employees shall be paid the rates shown in this clause according to their year of employment calculated in
accordance with the provisions of this subclause subject to satisfactory performance. Proof of previous
service, if required by the employer, shall rest on the employee; provided that production of the certificate
or certificates referred to in paragraph (d) hereof shall be sufficient proof for the purpose of this paragraph.
(d)
Each employee whose service terminates shall at the time of termination be given a certificate signed by the
employer in which shall be stated the name of the employee, the period of service, whether the service was
full time or part time and the classifications in this award in which work has been carried out.
Provided that where an employee terminates without that employee having given the prescribed period of
notice, the employer shall be under no obligation to provide the certificate at the time of termination. The
employee shall however, be entitled to request and receive the certificate at any time after the termination.
Minimum Wage: No employee employed under this award who is 21 years of age or over shall receive less than the
minimum wage prescribed from time to time by the Western Australian Industrial Relations Commission.
The hourly rate for an employee working an average of 38 hours per week shall be calculated by dividing the weekly
rate herein expressed by 40.
The hourly rate for an employee actually working 38 hours shall be calculated by dividing the weekly rate herein
expressed by 38.
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ETHNIC CHILDREN'S SERVICES INDUSTRIAL AWARD, 1993
NO. A 10 OF 1989
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
16.—SALARIES
The minimum salary payable to persons employed pursuant to this award, shall be—
Base Rate
Arbitrated Safety
Minimum
$
Net Adustments
Award Wage
$
$
Grade
1
509.40
88.00
597.40
2
532.30
88.00
620.30
3
555.30
88.00
643.30
4
578.20
88.00
666.20
5
601.10
88.00
689.10
6
624.00
88.00
712.00
7
647.00
88.00
735.00
8
669.90
86.00
755.90
9
692.80
86.00
778.80
The salaries prescribed in this clause shall apply as follows—
(a)
a Community Information and Development Officer (CIDO) or a Children's Services Development and
Resource Officer shall be paid at no less than the rate prescribed for Grade 1.
(b)
A Supervisor shall be paid at no less than the rate prescribed for Grade 3.
(c)
A Co-ordinator shall be paid at no less than the rate prescribed for Grade 5.
The employee and employer shall be at liberty to negotiate and set a higher grade of salary, bearing in mind the
duties and responsibilities or previous experience of the employee. Any agreement to select a higher rate shall be
reduced to writing and shall entitle that employee whilst employed at the service to the agreed salary level as if this
agreement had expressly provided such an entitlement. Any such agreement may be rescinded only by mutual
consent.
Progression along the salary grades shall be by annual increment, subject to the employee meeting satisfactory
performance criteria as agreed in writing between the employer and the union, with such progression being from the
employee's anniversary date of appointment, to a maximum of four grades.
A casual employee shall be paid 20% over the rates specified herein for his/her class of work.
Child Care (Ethnic Support) Employee shall be paid as follows—
Base Rate
Arbitrated
Minimum
$
Safety Net
Award Wage
Adjustments
$
$
lst year of experience
416.25
90.00
506.25
2nd year of experience
434.30
90.00
524.30
3rd year of experience and thereafter
456.00
90.00
546.00
These rates are inclusive of the 20% loading.
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The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

FAMILY DAY CARE CO-ORDINATORS' AND ASSISTANTS'
AWARD, 1985
NO. A 16 OF 1985
1B.—MINIMUM ADULT AWARD WAGE
(1)
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
(2)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
(3)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
(4)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
16.—SALARIES
The minimum weekly rate payable to persons employed pursuant to this award shall be—
(1)
(a)
Resource Employee (Playgroup/Toy library)
$
Step I
481.00
Step II
500.50
Step III
523.50
Step IV
530.00
Step V
548.00
Step VI
560.40
Step VII
574.60
Step VIII
589.10
(i)
A Resource Employee who is unqualified shall enter the salary scale on Step I and exit at Step
IV.
(ii)
A Resource Employee who is qualified and with no previous experience in the industry shall
enter at Step IV. At the end of 12 months satisfactory performance, this person shall progress to
Step VI and subject to subclause (2) exit the salary scale at Step VIII.
(iii)
A Resource Employee who is in their first year of experience as a qualified child care employee
and has previous experience in the industry, as defined in placitum (iv) of this paragraph, shall
enter the salary scale at Step V and exit at Step VIII.
(iv)
“Industry” for the purpose of recognising previous experience in placitum (iii) of this paragraph,
shall be those sectors of the children’s services industry that deals predominantly with the 0-6
year old age group.
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(v)
(b)

For the purpose of this paragraph “previous experience” means one year full-time employment or
equivalent.
Special Needs Support Employee
$
Step I
530.00
Step II
548.00
Step III
560.40
Step IV
574.60
Step V
589.10
(i)

(c)

A Special Needs Support Employee who is unqualified shall enter the salary scale at Step I and
exit at Step IV.
(ii)
A Special Needs Support Employee who is qualified shall enter the salary scale at Step II and
exit at Step V.
Support Employee
$
Step I
507.00
Step II
529.00
Step III
550.00
Step IV
569.00
Step V
575.00
Step VI
589.10
(i)

(d)

A Support Employee who is unqualified and undertakes the administration of Child Care
Assistance and enrolments shall enter the salary scale at Step I and exit at Step IV.
(ii)
A Support Employee who is unqualified and undertakes the administration of Child Care
Assistance, enrolments and/or bookkeeping, administration of finances/accounts, shall enter the
salary scale at Step II and exit at Step V.
(iii)
A Support Employee who holds and is required to use the skills and/or knowledge acquired from
an Associate Diploma in Accounting or an equivalent qualification shall enter the salary scale at
Step III and exit at Step VI.
Assistant Co-ordinator (Field)
$
Step I
560.40
Step II
582.30
Step III
603.25
Step IV
628.50
Step V
652.80
Step VI
677.15
Step VII
701.45
Step VIII
714.60
Step IX
746.00
(i)

(e)

An Assistant Co-ordinator who is unqualified shall enter the salary scale at Step I and exit at Step
IV.
(ii)
An Assistant Co-ordinator who is two year trained, as defined in subclause (4) of this clause,
shall enter the salary scale at Step II and exit at Step VI.
(iii)
An Assistant Co-ordinator who is three year trained, as defined in subclause (4) of this clause,
shall enter the salary scale at Step III and exit at Step VII.
(iv)
An Assistant Co-ordinator who is four year trained, as defined in subclause (4) of this clause,
shall enter the salary scale at Step V and exit at Step IX.
Scheme Co-ordinator
$
Step I
684.10
Step II
714.60
Step III
746.00
Step IV
771.50
Step V
786.30
Step VI
824.60
Step VII
853.00
(i)
(ii)

A Scheme Co-ordinator shall be graded in accordance with subclause (5) (c) of clause 17.
Classification Definitions and Skill Descriptors.
A Scheme Co-ordinator Grade One as defined in subclause (5) (c) (i) of clause 17. Classification
Definitions and Skill Descriptors, shall progress through the salary scale as follows subject to
subclause (2) of this clause—
a Scheme Co-ordinator with 2 or 3 year training, as defined in subclause (4) of this
clause, shall enter at Step I and exit at Step IV.
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(2)

(3)

(4)
(5)
(6)
(7)
(8)
(9)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

a Scheme Co-ordinator with 4 year training, as defined in subclause (4) of this clause,
shall enter at Step III and exit at Step VI.
(iii)
A Scheme Co-ordinator Grade Two, as defined in subclause (5)(c)(ii) of clause 17. Classification
Definitions and Skill Descriptors, shall progress through the salary scale as follows subject to
subclause (2) of this clause—
a Scheme Co-ordinator with 2 or 3 year training, as defined in subclause (4) of this
clause, shall enter at Step III and exit at Step VI.
a Scheme Co-ordinator with 4 year training, as defined in subclause (4) of this clause,
shall enter at Step IV and exit at Step VII.
Progression from Step to Step for all classifications will be contingent upon—
(a)
12 months service at each Step; and
(b)
satisfactory performance at each Step.
The employee and managing body of the Scheme shall be at liberty to negotiate and set a higher rate of salary,
bearing in mind the duties and responsibilities or previous experience of the employee. Any agreement to select a
higher rate shall be reduced in writing and shall entitle that employee, whilst employed at the Scheme, to the agreed
salary level as if this award had expressly provided such an entitlement. Any such agreement may be rescinded only
by mutual consent.
“Two year, three year or four year trained status” refers to a tertiary or post secondary qualification in early childhood
care or education, which is recognised by the Child Care Services Board, or the Australian Early Childhood
Association, to be relevant and applicable for use as a family day care scheme employee.
Where an employee is appointed to act as a Scheme Co-ordinator for more than four days, they shall be paid for the
whole of that period as a Scheme Co-ordinator according to their level of qualification or a loading of 10% in
addition to their normal salary whichever is greater.
On ceasing employment with an employer, the employee shall be given a written statement of the current
classification and Step if appropriate and the date of commencement at the classification and Step to be passed on to
the next employer.
It is a condition that no employee shall suffer a reduction in wages by reason of the coming into operation of any
order of the Western Australian Industrial Relations Commission in the implementation of the Minimum Rates
Adjustment.
Any employer who experiences financial hardship as a result of the implementation of the Minimum Rates
Adjustments may apply to the Western Australian Industrial Relations Commission for orders regarding the timing of
backpayments.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

FARM EMPLOYEES’ AWARD, 1985
NO. A 19 OF 1984
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
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equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
14.—WAGES
The following shall be the minimum weekly rates of wages payable to employees covered by this award:—
Base
ASNA
TOTAL
$
$
$
(1)
Adult Employees:
Farm Hand
(a)
With less than twelve months experience in the
273.40
50.00
323.40
industry
(b)
With twelve months experience in the industry
275.50
50.00
325.50
(c)
General Farm Hand
277.40
50.00
327.40
(d)
Farm Tradesman (As defined)
289.60
50.00
339.60
"Farm Tradesman" shall mean a farm hand who has satisfactorily completed the approved apprenticeship in "farming"
or who has been issued with an approved trade certificate and provides proof satisfactory to the employer of such
qualification or who has by other means achieved a standard of knowledge deemed by his employer as equivalent
thereto and is appointed as such in writing by his employer.
(2)
Junior Employees—other than Apprentices—
Percentage of the rate
for a Farm Hand with
less than twelve months
experience
15 years of age
45%
16 years of age
50%
17 years of age
55%
18 years of age
65%
19 years of age
75%
20 years of age
90%
(3)
(4)

Casual Employees—
A casual employee shall be paid 20 percentum in addition to the rates prescribed
Apprentices—
Percentage of weekly
rate of wage for a Farm
Tradesman
First year of service
47.5%
Second year of service
71.0%
Third year of service
90.3%
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

(1)
(2)
(3)
(4)

FAST FOOD OUTLETS AWARD 1990
NO. A 14 OF 1990
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
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(5)

Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
20.—WAGES
The following shall be the minimum rates of weekly wage payable to employees covered by this award.
(1)
Classifications (total wage per week)—
From the
From the
From the
first pay
first pay
first pay
period on
period on
period on
or after
or after
or after
22/8/90
1/10/90
1/8/01
$
$
$
Qualified Cook ................. .
385.00
403.00
453.00
Cook Employed Alone ............ .
367.00
382.00
432.00
Other Cooks ....................
363.00
378.00
428.00
Bar Attendant ................. . .
366.40
381.40
431.40
Head Waiter/Waitress ........... ..
385.00
400.00
450.00
Waiter/Waitress ................ ..
357.80
372.80
422.80
Cashier .........................
366.40
381.40
431.40
Counterhand .....................
357.80
372.80
422.80
Cleaner .........................
354.20
369.20
419.20
Kitchenhand .....................
354.20
369.20
419.20
Laundress .......................
354.20
369.20
419.20
Yardman ........................
354.20
369.20
419.20
General Hand ....................
354.20
369.20
419.20
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(2)
Leading Hands—
An employee who is appointed and placed in charge of other employees by the employer shall be paid the following
rates in addition to the employee's normal wage per week—
From the
From the
first pay
first pay
period on
period on
or after
or after
22/8/90
1/10/90

(a)
(b)
(c)
(d)

If placed in charge of less
than 6 employees
If placed in charge of
6 to 10 employees
If placed in charge of
11 to 20 employees
If placed in charge of more
than 20 employees

$

$

4.90

5.00

6.60

6.80

7.80

8.00

12.80

13.20
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FIBRE CEMENT WORKERS AWARD NO. 23 OF 1960
1B.—MINIMUM ADULT AWARD WAGE
(1)
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
(2)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
(3)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
(4)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
12.—WAGES
The following shall be the minimum rate of wage payable to employees under this award:—
Rate Per Week
ASNA
Total Rate Per Week
$
$
$
(1)

(a)

Group 1
Group 2
Group 3
Group 4

404.70
399.00
393.40
383.50

50.00
50.00
50.00
50.00

454.70
449.00
443.40
433.50

(b)

A Fork Lift Driver required to operate a vehicle with a lifting capacity in excess of 4,500 kg shall in
addition to the rate prescribed in Group 1 be paid an allowance of $4.00 per week.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under
the Arbitrated Safety Net Adjustment Principle
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(2)

For the purpose of subclause (1) of this clause, each group shall be comprised of the following classifications—
Group 1
Fork Lift Driver/Autoclave Operator
Front End Loader Driver
Waste/Scrap Removal Operator
Machine Driver
Group 1
Tool Sharpener
Examiner
Group 2
Control Hand
Laboratory Assistant
Raw Materials Treatment Operator
Cellulose
Silica
Other
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Group 3
Moulder
Storeperson
Press Operator No. 3
Flat Sheet Guillotine Operator
Sheet Stacking Operator
Corrugated Stack Breaker Operator
Inspection Hand No. 4
Lathe Operator
Group 4
General Hand
Hardi Crete - Panel Hand
- Core Panel Hand
Junior Employees (Percentage of weekly wage for Group 4)
%
17 years of age...............................................
60
18 years of age...............................................
70
19 years of age...............................................
80
20 years of age...............................................
90
A "Casual Employee" being a person who is engaged or employed for a period of up to three months (exclusive
of hours of overtime worked) shall be paid for the time so engaged at the rate of 20 per cent in addition to the
rates prescribed herein.
Leading Hands: In addition to the appropriate rate prescribed in subclause (1) of this clause, a leading hand
shall be paid—
If placed in charge of not less
(a)
16.60
than three and not more than 10
other employees
(b)
If placed in charge of more than
25.40
10 but not more than 20 other
employees
(c)
If placed in charge of more than
32.80
20 other employees

FIRE BRIGADE EMPLOYEES (WORKSHOPS) AWARD 1983
NO. A 6 OF 1981
19.—WAGES
Subject to this clause, an adult employee in the classification specified in the table set out in subclause (2) hereof
(other than an apprentice) shall be paid at the respective total wage rate per week assigned to that class of work.
An employee's total rate of pay is inclusive of the award rate, Arbitrated Safety Net Adjustment/s and additional
payment, where applicable.
The all-purpose rate for this award shall be 1/38th of the total rate prescribed herein plus any allowances specified in
this award as being all purpose.
(a)

Classification

Engineering Tradesperson C8 Level 3

Award Rate
$

Safety Net
Adjustments
$

Additional
Payment
$

Years of
Service
$

Total Wage
Per Week
$

458.89

68.00

118.70
139.30
166.80

(1-2)
(3-8)
(over 8)

645.59
666.19
693.69

77.30
81.10

(1)
(1)

581.28
554.10

Engineering Tradesperson C9 Level 2
437.98
66.00
C10 Level 3
407.00
66.00
Engineering Employee C11 Level 4
385.40
68.00
C12 Level 3
364.59
66.00
(b)
(i)
The rates of pay in this award include arbitrated safety net
under the Arbitrated Safety Net Adjustment Principle.

57.70
(1)
511.10
21.50
(1)
452.09
adjustments available since December 1993,
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(3)

(4)

(5)

(6)

(7)

(8)
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These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Levels Classifications—For the purposes of this clause, existing classifications translate to the new classification
structure in subclause (2) of this clause as follows—
Engineering Tradespersons C8 Level 3
Senior Technician
Brigade Electrician
C9 Level 2
Technician Grade I and II
C10 Level 1
Technician Grade III
Engineering Employee C11 Level 4
Technician's Assistant Grade I
C12 Level 3
Technician's Assistant Grade II
A tradesperson placed in charge of three or more other employees, in addition to the ordinary rate, shall be paid per
week—
(a)
If placed in charge of not less
$16.20
than three and not more than 10
other employees
(b)
If placed in charge of more than
$24.80
10 and not more than 19 other
employees
(c)
If placed in charge of more than
$31.90
20 other employees
(a)
The employer shall pay employees an allowance for service of—
$5.20 in the second year of service.
$10.30 in the third and subsequent years of service.
(b)
This allowance shall be paid as “all purpose”.
(a)
Where the employer does not provide a tradesperson or an apprentice with the tools ordinarily required by
that tradesperson or apprentice in the performance of work as a tradesperson or as an apprentice, the
employer shall pay a tool allowance of—
(i)
$9.20 per week to such tradesperson; or
(ii)
in the case of an apprentice a percentage of $9.20, being the percentage which appears against
the relevant year of apprenticeship;
for the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily required in the
performance of work as a tradesperson or an apprentice.
(b)
Any tool allowance paid pursuant to paragraph (a) hereof will be included in, and form part of, the all
purpose ordinary weekly wage prescribed in this clause.
(c)
An employer shall provide, for the use of tradespersons or apprentices, all necessary power tools, special
purpose tools and precision measuring instruments.
(d)
A tradesperson or an apprentice shall replace or pay for any tools supplied by the employer, if lost through
the negligence of such employee.
Liberty to Apply
Leave is reserved to Respondents to the award to apply to vary this clause consequent upon the outcome of the
1989/90 paid rates review conducted by the Australian Industrial Relations Commission.
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult
Award Wage unless otherwise provided in this clause.
(i)
The Minimum Adult Award Wage for full time adult employees is $413.40per week payable from the
beginning of the first pay period on or after 1 August 2001.
(ii)
The Minimum Adult Award Wage of $130.40per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions.
(iii)
Unless otherwise provided in this subclause adults employed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award Wage according to the hours worked.
(iv)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provision to the Minimum Adult Award Wage of $413.40 per week.
(v)
(aa)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
traineeships, or Jobskills traineeships or to other categories of employees who by prescription are
paid less than the minimum award rate.
(bb)
Liberty to apply is reserved in relation to employees excluded under (aa) above and any special
categories of employees not included here or otherwise in relation to the application of the
Minimum Adult Award Wage.
(vi)
Subject to this subclause the Minimum Adult Award Wage shall —
(aa)
apply to all work in ordinary hours.
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(bb)

apply to the calculation of overtime and all other penalty rates, superannuation, payments during
sick leave, long service leave and annual leave and for all other purposes of this award.
(vii)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult
apprentice in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate requires
specific mention as at 13th November 1997.)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

(1)
(2)

FIRE BRIGADE EMPLOYEES' AWARD, 1990
NO. A 28 OF 1989
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
6.—WAGES
The total weekly wage for the ordinary hours of work as defined in Clause 8.—Hours of Duty of this award shall be
calculated in accordance with the formulae expressed in Clause 34.—Formula for Calculation of Weekly Wages of
this award.
The total weekly wage for the ordinary hours of work as defined in Clause 8.—Hours of Duty of this award, payable
to employees covered by this award, shall be as follows—
$
(a)

(b)

Trainee Firefighter
3rd Class Firefighter
2nd Class Firefighter
1st Class Firefighter,
Level 1
Level 2
Level 3
Senior Firefighter
Leading Firefighter
Station Officer

612.41
661.05
673.92
706.07
725.36
789.69
821.85
854.00
1st Year
2nd Year
3rd Year

(c)

District Officer
Superintendent

886.15
918.31
950.46
1046.92
1130.52
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Fire Safety Assistants
EXISTING TOTAL
WAGE
$

(3)

(4)
(5)

(1)
(2)
(3)
(4)
(5)
(6)

(7)
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ARBITRATED
SAFETY NET
ADJUSTMENT
$

TOTAL
WAGE
$

Grade 1
459.96
68.00
527.96
Grade 2
507.63
66.00
573.63
Grade 3
579.98
68.00
647.98
Grade 4
610.48
68.00
678.48
(e)
Fire Safety Assistants (O'Connor Workshops)
Grade 1
459.96
68.00
527.96
Grade 2
507.63
66.00
573.63
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
The total weekly wage for the ordinary hours of work as defined in Clause 8.—Hours of Duty of this award, shall be
for all purposes of this award.
The First Class Firefighter Level 2 is a trained firefighter who has attained this level in the Brigade through the
completion of the appropriate stage of the Modular Training Programme designated by the "Australian Fire
Competencies" and implemented by the Brigade.
The First Class Firefighter Level 2 attains the skills competencies and qualifications described in this statement by a
combination of the W.A. Fire Brigades' requirements under the—
Modular Training Programme (Theoretical and Practical Components);
Drill Programme; and
On-The-Job Training.
The firefighter at this level possesses the skill competency and knowledge to perform the range of firefighting and
rescue duties including the operation of equipment required by the Brigade. The firefighter is capable of performing
duties within the range of services provided by the Brigade and is familiar with the administrative requirements of
the Brigade.
Pursuant to the provisions of Clause 7.—Promotion of this award, the Firefighter at this level is required to undertake
further studies towards completion of the Certificate in Firefighting Operations II in order to be eligible for
appointment to more senior positions.
The standards associated with the Certificate in Firefighting Operations II are contained within the Australian Fire
Competencies Level 2.

FOOD INDUSTRY (FOOD MANUFACTURING OR PROCESSING) AWARD
NO. A 20 OF 1990
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
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(1)

(2)

(3)
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Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
30.- TRAINEESHIPS
Scope
(a)
Subject to paragraph (b) of this subclause shall apply to persons—
(i)
who are undertaking a Traineeship (as defined); and
(ii)
who are employed by an employer bound by this award; and
(iii)
whose employment is covered by the Food Industry (Food Manufacturing or Processing) Award
No. A 20 of 1990.
(b)
Notwithstanding the foregoing, this clause shall not apply to employees who were employed by an
employer bound by this clause prior to the date of approval of a traineeship scheme relevant to the
employer, except where agreed between the employer and the Union.
Objective
(a)
The objective of this clause is to establish a system of traineeships which provides approved training in
conjunction with employment in order to enhance the skill levels and future employment prospects of
Trainees, particularly young people, and the long term unemployed.
(b)
The system is neither designed nor intended for those who are already trained and job ready.
(c)
Existing employees shall not be displaced from employment by trainees.
Supersession
The existing award provisions for the Australian Traineeship System (ATS) shall not apply to any employer bound by
this award, except in relation to ATS trainees who commenced a traineeship with the employer before the employer
was bound to this award.

(4)

Definitions
“Approved Training” means training undertaken in a Traineeship and shall involve formal instruction, both
theoretical and practical, and supervised practice in accordance with a Traineeship Scheme approved by the relevant
State Training Authority or NETTFORCE. The training will be accredited and lead to qualifications as set out in
subclause 5(e).
“Relevant Award” means the Food Industry (Food Manufacturing or Processing) Award No. A 20 of 1990.
“Trainee” means an employee who is bound by a Traineeship Agreement made in accordance with this clause.
“Traineeship” means a system of training which has been approved by the appropriate State Training Authority, or
which has been approved on an interim basis by the National Employment and Training Taskforce (NETTFORCE),
until final approval is granted by the relevant State Training Authority.
“Traineeship Agreement” means an agreement made subject to the terms of this award between an Employer and the
Trainee for a Traineeship and which is registered with the appropriate State Training Authority, NETTFORCE, or
under the provisions of the appropriate State legislation. A Traineeship Agreement shall be made in accordance with
the relevant approved Traineeship Scheme and shall not operate unless this condition is met.
“Traineeship Scheme” means an approved Traineeship applicable to a group or class of employees or to an industry
or sector of an industry or an enterprise. A Traineeship Scheme shall not be given approval unless consultation and
negotiation with the Union upon the terms of the proposed Traineeship Scheme and the Traineeship have occurred.
An application for approval of a Traineeship Scheme shall identify the Union and demonstrate to the satisfaction of
the approving authority that the abovementioned consultation and negotiation have occurred.
“Parties to a Traineeship Scheme” means the employer organisation and/or the employer and the union involved in
the consultation and negotiation required for the approval of a Traineeship Scheme.
References in this award to “the relevant State Training Authority or NETTFORCE” shall be taken to be a reference
to NETTFORCE in respect of a Traineeship that is the subject of an interim approval but not a final approval by the
relevant State Training Authority. NETTFORCE powers and functions stipulated in this award may be
circumscribed and/or delegated by the terms of an agreement between NETTFORCE and a relevant State Training
Authority. Reference to NETTFORCE and a relevant state training authority. Reference to NETTFORCE within
this clause will have no effect during the currency of the W.A. State Training Authority/NETTFORCE Memorandum
of Agreement.
“Appropriate State Legislation” means the State Employment and Skills Development Authority Act 1990.

(5)

Training Conditions
(a)
The Trainee shall attend an approved training course or training program prescribed in the Traineeship
Agreement or as notified to the trainee by the appropriate State Training Authority in accredited and
relevant traineeship schemes; or NETTFORCE if the traineeship scheme remains subject to interim
approval.
(b)
A Traineeship shall not commence until the relevant Traineeship Agreement, made in accordance with a
Traineeship Scheme, has been signed by the employer and the trainee and lodged for registration with the
relevant State Training Authority or NETTFORCE, provided that if the Traineeship Agreement is not in a
standard format a Traineeship shall not commence until the Traineeship Agreement has been registered
with the relevant State Training Authority or NETTFORCE. The employer shall ensure that the Trainee is
permitted to attend the training course or program provided for in the Traineeship Agreement and shall
ensure that the Trainee receives the appropriate on-the-job training.
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The employer shall provide a level of supervision in accordance with the Traineeship Agreement during the
traineeship period.
(d)
The employer agrees that the overall training program will be monitored by officers of the appropriate State
Training Authority or NETTFORCE and training records or work books may be utilised as part of this
monitoring process.
(e)
Training shall be directed at—
(i)
The achievement of key competencies required for successful participation in the workplace
(where these have not been achieved) (e.g. literacy, numeracy, problem solving, teamwork, using
technology), and as are proposed to be included in the AVC Level 1 qualification. This could be
achieved through foundation competencies which are part of endorsed competencies for an
industry or enterprise, and/or
(ii)
The achievement of competencies required for successful participation in an industry or
enterprise (where there are endorsed national standards these will define these competencies), as
are proposed to be included in the AVC Level 2 qualification or above.
Employment Conditions
(a)
A Trainee shall be engaged as a full-time employee for a maximum of one year’s duration provided that a
Trainee shall be subject to a satisfactory probation period of up to one month which may be reduced at the
discretion of the employer. By agreement in writing, and with the consent of the relevant State Training
Authority or NETTFORCE the parties to a Traineeship Agreement may vary the duration of the
Traineeship and the extent of approved training provided that any agreement to vary is in accordance with
the relevant Traineeship Scheme.
(b)
(i)
An employer shall not terminate the employment of a Trainee without firstly having provided
written notice of termination to the Trainee concerned in accordance with the Traineeship
Agreement and to the relevant State Training Authority or NETTFORCE. The written notice to
be provided to the relevant State Training Authority or NETTFORCE shall be provided within 5
working days of termination.
(ii)
An employer who chooses not to continue the employment of a trainee upon the completion of
the traineeship shall notify, in writing, the relevant State Training Authority or NETTFORCE of
its decision.
(c)
The Trainee is permitted to be absent from work without loss of continuity of employment and/or wages to
attend the training in accordance with the Traineeship Agreement.
(d)
Where the employment of a Trainee by an employer is continued after the completion of the traineeship
period, such traineeship period shall be counted as service for the purposes of any relevant Award or any
other legislative entitlements.
(e)
(i)
The Traineeship Agreement may restrict the circumstances under which the Trainee may work
overtime and shiftwork in order to ensure the training program is successfully completed.
(ii)
No Trainee shall work overtime or shiftwork on their own unless consistent with the provisions of
this relevant award.
(iii)
No Trainee shall work shiftwork unless the parties to a Traineeship Scheme agree that such
shiftwork makes satisfactory provision for approved training. Such training may be applied over a
cycle in excess of a week, but must average over the relevant period no less than the amount of
training required for non-shiftwork Trainees.
(iv)
The Trainee wage shall be the basis for the calculation of overtime and/or shift penalty rates
prescribed by the relevant award, unless otherwise agreed by the parties to a Traineeship Scheme,
or unless the relevant award makes specific provision for a Trainee to be paid at a higher rate, in
which case the higher rate shall apply.
(f)
All other terms and conditions of the relevant award that are applicable to the Trainee or would be
applicable to the Trainee but for this Clause shall apply unless specifically varied by this Clause.
(g)
A Trainee who fails to either complete the Traineeship or who cannot for any reason be placed in full time
employment with the employer on successful completion of the Traineeship shall not be entitled to any
severance payments payable pursuant to termination, change and redundancy provisions or provisions
similar thereto.
Wages
(a)
(i)
The minimum rates of wages payable weekly to trainees are as provided in subparagraph (iv) of
this subclause.
(ii)
These wage rates will only apply to Trainees while they are undertaking an approved traineeship
which includes approved training as defined in this Clause.
(iii)
The wage rates prescribed by this clause do not apply to completed trade level training which is
covered by the Apprenticeship system.
(iv)
Skill Level B—
Where the accredited training course and work performed are for the purposes of generating
skills which have been defined for work at Skill Level B.
HIGHEST YEAR OF SCHOOLING COMPLETED
School Leaver
Year 10 and
Year 11
Year 12
below
$
$
$
177.00
210.00
263.00
Plus 1 year out of
233.00
263.00
295.00
school
Plus 2 years
263.00
295.00
337.00
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School Leaver

Plus 3 years
Plus 4 years
Plus 5 years
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Year 10 and
below
$
295.00
337.00
377.00

Year 11
$

Year 12
$

337.00
377.00

377.00
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Figures in brackets indicate the average proportion of time spent in approved training to which the
associated wage rate is applicable. Where not specifically indicated, the average proportion of time spent
in structured training which has been taken into account in setting the rate is 20%.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(b)
The skill level of approved Traineeships in the food industries has been agreed to be Skill Level B.
(c)
For the purposes of this provisions, “out of school” shall refer only to periods out of school beyond Year
10, (or below) and shall be deemed to—
(i)
Include any period of schooling beyond Year 10 (or below) which was not part of nor contributed
to a completed year of schooling;
(ii)
Include any period during which a Trainee repeats in whole or part a year of schooling beyond
Year 10 (or below); and
(iii)
Not include any period during a calendar year in which a year of schooling is completed.
(iv)
Have effect on an anniversary date being January 1 in each year.
(d)
At the conclusion of the Traineeship, this clause ceases to apply to the employment of the Trainee and the
award shall apply to the former trainee.
31.—WAGES
The following shall be the minimum weekly rate of wage payable to employees covered by this award from the first pay
period commencing on or after 1 August 2001.
TOTAL
Rate
Per Week
$
(1)
Section One to Six as Defined:
Level 1
78%
413.40
Level 1A
80%
421.80
Level 2
82%
430.10
Level 3
87.4%
452.60
Level 4
92.4%
473.50
Level 5
100%
507.20
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(2)
Junior Employees:

(3)

(Percentage of adult rate of Level 1)
Under 16 years of age
16 to 17 years of age
17 to 18 years of age
18 to 19 years of age
19 to 20 years of age
20 to 21 years of age
Leading Hands:

A Leading Hand in charge of:(a)
Less than three other employees

%
50
60
70
80
90
100
Per Week
Extra
$
10.20
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(b)
(c)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

(1)

(2)

Not less than three and not more than ten other employees
More than ten other employees

81 W.A.I.G.
Per Week
Extra
$
20.20
29.60

FOODLAND ASSOCIATED LIMITED (WESTERN AUSTRALIA) WAREHOUSE AWARD 1982
NO. A 27 OF 1982
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
28.—WAGES
PREAMBLE
(a)
The following classifications specify skill and training standards and broad areas of work at each level.
Employees are to be placed at classification levels commensurate with the level and range of skills held by
the employee and required to be performed by the employer.
(b)
In the event that the employer's business undergoes operational changes such that the addition or deletion
of a particular skill or series of skills is required, the parties to the award shall endeavour to reach
agreement, subject to endorsement by the Western Australian Industrial Relations Commission.
CLASSIFICATION STRUCTURE
(a)
Storeworker Grade 1
Points of Entry
Successful completion of Probationary Period or proven and demonstrated skills to the level required of
this grade.
Skills/Duties
The person in this grade is able to satisfactorily perform the following duties safely and under routine
supervision, to the required Company standard.
Responsibilities/Duties may include but are not limited to—
Maintaining the quality of their own work and required performance standards.
Working in a team environment and/or under supervision.
Undertaking duties in a safe and responsible manner.
Exercising limited discretion within their level of skills and training.
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Possessing basic interpersonal and communication skills.
Performs one or more of the following tasks/duties or a combination thereof. (Duties may
include but are not limited to:)
(i)
Picking, Selecting and/or Processing Stock
understanding of order selection procedures;
understanding warehouse layout;
identifying picking, labelling and assembling stock;
transfer of stock;
recording of stock.
(ii)
Receiving Stock
identifying stock;
confirming accuracy of order;
completing delivery dockets/receipts etc;
carrying out adjustment procedures;
checking and applying labels to stock;
loading and unloading of stock;
sorting and transfer of stock;
recording of stock.
(iii)
Despatch of Stock
identifying stock for despatch;
correct stacking and re-assembling of stock;
preparation of and loading of stock manually;
recording of despatches.
(iv)
Sale of Stock
receipt and preparation for sale or display of goods;
prepacking, packing, weighing, assembling, pricing or preparing of goods or
provisions or produce for sale;
displaying, shelf filling, replenishing or any other method of exposure of
presentation of sale of goods;
the sale of goods by any means;
the receiving, arranging or making payments by any means;
the recording by any means of a sale or sales;
the wrapping or packing of goods for despatch.
(v)
Housekeeping and other Functions
cleaning/maintaining warehouse and surrounds, equipment and stock;
clearing damaged stock, wrapping materials and loose stock;
assemble, remove and change racking and equipment as required;
counting and recording stock (including stocktakes);
sort, assemble, repair and control of pallets etc;
customer service and customer enquiry functions.
NOTE:
A person in this grade may be required to utilise skills with electronic equipment including
input of data related to productivity performance measurement systems and using "menu"
driven VDU screens.
(b)
Storeworker Grade 2
Points of Entry
Storeworker Grade 1 or external applicant with proven and demonstrated satisfactory performance
standards and skills to the level required of this grade. Existing employees will be considered for
advancement on the basis of seniority, all other things being equal.
Skills/Duties
This person has consistently achieved and maintained the required standard of storeworker Grade 1.
This person also is required to operate for the majority of his/her time, a ride-on powered operated tow
motor, ride-on power operated pallet truck or walk beside power operated highlift stacker and is
responsible for its basic upkeep.
Responsibilities/Duties may include but are not limited to—
Able to work from complex instruction and procedures.
Able to co-ordinate their own work in a team environment under limited supervision—where
such storeworker is placed in charge of other employees the appropriate leading hand rate
applies.
Responsible for the quality of their own work and maintenance of required performance
standards.
Possesses sound interpersonal and communication skills.
Use of tools and equipment within the warehouse (basic non-trades maintenance).
All functions of a Storeworker Grade 1 as directed.
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Performs work involving electronic equipment (including problem solving) and maybe required
to input data (key entry or swipe) including the use of "menu" driven VDU screens.
Performs basic administrative tasks associated with the performance of the above tasks/duties.
Operating all equipment listed in skills and duties safely and adhering to required safety
standards and procedures.
Involved in the training of storeworkers probationary and Grade 1 as appropriate.
Storeworker Grade 3
Points of Entry
Storeworker Grade 1, or Storeworker Grade 2 or external applicant with proven and demonstrated
satisfactory performance standards and skills to the level required of this grade. Existing employees will
be considered for advancement on the basis of seniority, all other things being equal.
Skills/Duties
This person has consistently achieved and maintained the performance standards as a—
Storeworker Grade 1 and/or;
Storeworker Grade 2.
This person also is required to operate for the majority of his/her time, a ride-on powered operated forklift,
high lift stacker, or high lift stock picker, or a power overhead traversing hoist and is responsible for its
basic upkeep.
(i)
Duties may include but are not limited to—
Ability to work from complex instructions and procedures.
Ability to coordinate their own work in a team environment under limited
supervision—where such storeworker is placed in charge of other employees the
appropriate leading hand rate applies.
Responsible for the quality of their own work and maintenance of required
performance standards.
Possesses sound interpersonal and communication skills.
Use of tools and equipment within the warehouse (basic non-trades maintenance).
All functions of Storeworkers Grade 1 and 2 as directed.
Performs work involving electronic equipment including problem solving.
Performs basic administrative tasks associated with the performance of the above
tasks/duties.
Operating all equipment safely and adhering to required safety standards and
procedures.
Involved in the training of storeworkers probationary, Grade 1, Grade 2 and Grade 3
as appropriate.
Involved in stock movement and management to include stock put away,
replenishment, rotation bulk order picks etc.
(ii)
Storeworker Grade 3 also encompasses the following—
Assembly Instructor—Main Grocery Warehouse—
Responsibilities and Duties may include but are not limited to—
Training new employees in all aspects of these following areas—
Order Assembly
.
performance sheets;
.
invoices;
.
labels;
.
selection;
.
stacking;
.
labelling orders (at last picking location);
.
carting orders to despatch;
.
restart;
.
blackboard procedure;
.
mark down procedure;
.
temporary out of stock (TOS);
.
incomplete order.
Operating a Pallet Truck
.
travelling in assembly aisles;
.
battery change;
.
shut down procedure.
Working environment
.
location of lunch rooms and amenities;
.
first aid.
Safety Requirements
.
accident report;
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.
hazard reporting;
.
operation of pallet trucks.
Perform other tasks appropriate to the classification.
Perform all duties of Grade 1 or 2 Storeworkers as required.
Storeworker Grade 4
Points of Entry
Storeworker Grade 1, or Storeworker Grade 2, or Storeworker Grade 3 or external applicant with proven
and demonstrated satisfactory performance standards and skills to the level required of this grade.
Existing employees will be considered for advancement on the basis of seniority, all other things being
equal.
Skills/Duties
This person has consistently achieved and maintained the performance standards as a—
Storeworker Grade 1 or;
Storeworker Grade 2 or;
Storeworker Grade 3.
This grade is designed as an advanced storeworker grade as defined by job description by each individual
enterprise from time to time.
(i)
Receiver, Cash and Carry, where no Receivals Supervisor is appointed—
Points of Entry
Storeworker Grade 1 and/or;
Storeworker Grade 2 and/or;
Storeworker Grade 3 or;
Storeworker Grade 4 or;
External Applicant.
Skills/Duties
Storeworker Grade 1 and/or;
Storeworker Grade 2 and/or;
Storeworker Grade 3 or;
Storeworker Grade 4.
Responsibilities and Duties may include but are not limited to—
Unloading and receiving goods from—
.
direct suppliers;
.
company warehouses.
Checking deliveries and ensuring—
.
no shortages/overages;
.
no soiled/damaged stock;
.
correct date codes;
.
goods received match invoices.
Raises documentation for goods receivals and organises for returns, discrepancies etc.
Maintains receivals area (internal and external) and is responsible for housekeeping,
safety and security standards being maintained. (Includes compactor, waste bins etc).
Monitors the efficient output of information for the processing of stock records.
Organises for despatch of outward goods as required.
Storage and control of pallets, pallet movements and pallet documentation.
Performs other tasks appropriate to the classification.
Perform all duties of Grade 1, 2 or 3 Storeworkers as required.
(ii)
Inventory Controller, Grocery Warehouse—
Points of Entry
Storeworker Grade 1 and/or;
Storeworker Grade 2 and/or;
Storeworker Grade 3 or;
Storeworker Grade 4 or;
External Applicant.
Skills/Duties
Storeworker Grade 1 and/or;
Storeworker Grade 2 and/or;
Storeworker Grade 3 or;
Storeworker Grade 4.
Responsibilities and Duties may include but are not limited to—
Maintaining files for the operation of the Distribution Centre computer system
including the key areas of;
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.
slotting of products to pick slots;
.
standard order details as per Interim Batching Report;
.
put away of Search Path Logic;
.
slot types and configurations.
Implement higher level authority transactions into the computer system (eg stock
adjustments, reprints of destroyed key documents etc).
Conduct investigations into discrepancies (book stock records versus computer system
stock records versus physical stock) and rectify errors as necessary.
Participate in the planning and execution of physical stock takes.
Liaison with customers and staff answering queries.
Performs other tasks appropriate to the classifications.
Perform all duties of Grades 1, 2 and 3 Storeworkers as required.
Receiver, Australian Liquor Marketers, where no Receivals Supervisor is appointed—
Points of Entry
Storeworker Grade 1 and/or;
Storeworker Grade 2 and/or;
Storeworker Grade 3 or;
Storeworker Grade 4 or;
External Applicant.
Skills/Duties
Storeworker Grade 1 and/or;
Storeworker Grade 2 and/or;
Storeworker Grade 3 or;
Storeworker Grade 4.
Responsibilities and Duties may include but are not limited to—
Unloading and received goods from suppliers and liaising with transport
companies/suppliers.
Checking deliveries and ensuring;
.
no shortages/overages;
.
no soiled/damaged stock;
.
goods received match invoices.
Raises documentation for goods receivals and organises for returns, discrepancies, etc.
Organises for transfer of stock to locations in aisles.
Recording of all bonded stock and stock checks of bonded stock with Customs Agent.
Maintains receivals area (internal and external) and is responsible for housekeeping,
safety and security standards being maintained.
Storage and control of pallets, pallet movements and pallet documentation.
Performs other tasks appropriate to the classification.
Perform all duties of Grade 1, 2 or 3 Storeworkers as required.

(3)

Wages Rates
The minimum rates of pay payable to adult workers under this award shall be as follows—
The following shall be the minimum weekly rate of wage payable to employees covered by this award from the first pay period
commencing on or after 1 August 2001.
ADULTS (Classification and wage per week)
(i)

(ii)

(iii)

Award Rate
$

Storeworker Grade 1 (as defined)
(aa)
During first 3 months service
(bb) After 3 months service
(cc)
After 12 months service

489.10
492.90
497.00

Grade 2 (as defined)
(aa)
During first 3 months service
(bb) After 3 months service
(cc)
After 12 months service

494.50
498.40
502.30

Grade 3 (as defined)
(aa)
During first 3 months service
(bb) After 3 months service
(cc)
After 12 months service

499.80
505.60
509.70
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ADULTS (Classification and wage per week)
(iv)

(v)

(b)

(c)

1983
Award Rate
$

Grade 4 (as defined)
(aa)
During first 3 months service
(bb) After 3 months service
(cc)
After 12 months service

514.90
518.80
522.80

Storeworker who is required by the employer to be in charge of a store or warehouse or
other employees, shall be paid the following all purpose amount in addition to the rates
prescribed in sub paragraph (i) of this clause.
(aa)
If placed in charge of a store or warehouse with no other workers or if placed in
charge of less than three other workers ........................................................ $12.50
(bb) If placed in charge of three or more other workers but less than ten other workers
..................................................................................................................... $22.80
(cc)
If placed in charge of ten or more other workers ......................................... $41.30
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
The minimum rates of pay payable to junior workers covered by this award shall be the following
percentage of the adult classification for such work performed.
%
Under 16 years of age
40
At 16 years of age
50
At 17 years of age
60
At 18 years of age
70
At 19 years of age
80
At 20 years of age
90
(i)
A worker shall receive an additional payment for every hour of which he/she spends 20 minutes
or more in a cold chamber in accordance with the following—
In a cold chamber in which the temperature is—
Per Hour

(ii)

(aa)

Below 0 degrees celsius to –20 degrees
celsius

50

(bb)

Below -20 degrees celsius to -25
degrees celsius

58

(cc)

Below -25 degrees celsius

67

Workers required to work in temperatures less than -18.9 degrees celsius shall be medically
examined at the employer's expense.

FOREMEN (BUILDING TRADES) AWARD 1991
NO. A 5 OF 1987
6.—MINIMUM RATES
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult Award
Wage unless otherwise provided in this clause.
(i)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the
beginning of the first pay period on or after 1 August 2001.
(ii)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions.
(iii)
Unless otherwise provided in this subclause adults employed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award Wage according to the hours worked.
(iv)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provision to the Minimum Adult Award Wage of $413.40 per week.
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(1)
(2)

(aa)

The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
traineeships, or Jobskills traineeships or to other categories of employees who by prescription are
paid less than the minimum award rate.
(bb)
Liberty to apply is reserved in relation to employees excluded under (aa) above and any special
categories of employees not included here or otherwise in relation to the application of the
Minimum Adult Award Wage.
(vi)
Subject to this subclause the Minimum Adult Award Wage shall —
(aa)
apply to all work in ordinary hours.
(bb)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during
sick leave, long service leave and annual leave and for all other purposes of this award.
(vii)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult
apprentice in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate requires
specific mention as at 13th November 1997.)
7.—WAGES
Each foreman shall be classified by his/her employer within the range prescribed hereunder and be paid not less
than the rate for that classification.
(a)
Subject to the provisions of subclause (3) of this clause, a foreman may be reclassified at any time. In the
event of any dispute between an employer and the appropriate union as to the classification of any foreman
employed by that employer, the matter may be referred to the Board of Reference for determination.
CLASSIFICATION
RANGE *
$

(3)

(4)

(1)
(2)
(3)
(4)
(5)
(6)
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A.S.N.A.
$

TOTAL WAGE
$

514.90
86.00
600.90
535.00
88.00
623.00
555.20
88.00
643.20
575.30
88.00
663.30
595.50
88.00
683.50
615.70
88.00
703.70
635.90
88.00
723.90
* Note—inclusive of an Industry Allowance of $15.90.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Where the classification of a foreman has been fixed by the Board of Reference, that classification shall not be
reduced by the employer except after the expiry of fourteen days' notice of the proposed reduction and the reason
therefor has been given in writing to the appropriate union.
The provisions of this clause do not apply to any foreman if and for as long as he/she is being paid a rate in excess of
the maximum rate prescribed.

FREMANTLE PORT AUTHORITY (PILOTS') AWARD 1964
NO. 3 OF 1964
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
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(b)

(7)

(8)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

(1)

Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

FRUIT AND PRODUCE MARKET
EMPLOYEES AWARD
NO. 50 OF 1955
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
11.—WAGES
COLUMN A
COLUMN B
COLUMN C
Operative from
Operative from first
Operative from
first pay period
pay period on or
first pay period
on or after
after 12/4/89
on or after
12/10/88
01/08/01
Adults

$

$

Inc ASNA
$
Storemen
298.90
308.90
358.90
Head Storemen
320.00
330.00
380.00
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
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Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Whilst so engaged, casual hands shall be paid the rate of twenty per cent in addition to the rates prescribed herein.
Junior Male Workers (per cent of rate prescribed for Storeman in (1) hereof)—
Per Week
%
Under 16 years of age
40
16 to 17 years of age
50
17 to 18 years of age
60
18 to 19 years of age
70
19 to 20 years of age
80
20 to 21 years of age
90

THE FRUIT GROWING AND FRUIT PACKING
INDUSTRY AWARD
NO. R 17 OF 1979
24.—WAGES
Adult Workers—
The minimum rate of wages payable to a worker under this award shall be as follows—

$
Base
(1)

Rate Per
Week
$
ASNA

$
Total

Fruit
Packing
and Sorting
(a)
Trainee Packer & Trainee Sorter
241.10
88.00
329.10
(b)
Competent Packer (as defined) & Sorter
257.90
88.00
345.90
(c)
Shed Hand
257.90
88.00
345.90
(2)
Fruit
Growing
and Picking:
(a)
Orchard Hand (General)
257.90
88.00
345.90
(b)
Orchard Hand (Machine Operator)
266.60
88.00
354.60
The following hourly rates shall apply to workers in this section for each hour worked in excess of 40 hours per
week and not more than 52 hours per week—
(a)
Orchard Hand (General)
12.97
(b)
Orchard Hand (Machine Operator)
13.30
The following hourly rates shall apply to workers in this section for each hour worked in excess of 52 hours per
week—
(a)
Orchard Hand
17.30
(b)
Orchard Hand (Machine Operator)
17.73
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(3)
Junior Workers—
Fruit Packing and Sorting or Fruit Growing and Picking wage per week or per hour as the case may be, expressed as
a percentage of the appropriate adult classification rate.
%
Under 16 years of age ..........................
40
16 years of age .....................................
50
17 years of age .....................................
60
18 years of age .....................................
70
19 years of age .....................................
80
20 years of age .....................................
90
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(4)

Casual Workers—
(a)
A casual worker shall be paid 20 per cent in addition to the rate prescribed in this clause for work
performed.
(b)
A "Casual Worker" shall mean a worker who is engaged and paid as such.
(5)
For the purpose of this clause.
A "Competent Packer" shall mean a worker who packs 500 bushels of apples per week of 40 hours.
24A.—MINIMUM WAGE
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult Award
Wage unless otherwise provided in this clause.
(5)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period on or after 1st August 2001.
(6)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions to July 2001
(7)
Unless otherwise provided in this subclause adults employed as casual or part time employees shall not be paid less
than pro rata the Minimum Adult Award Wage according to the hours worked.
(8)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(9)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships, or
Jobskills traineeships or to other categories of employees who by prescription are paid less than the minimum award
rate.
(b)
Liberty to apply is reserved in relation to employees excluded under (a) above and any special categories
of employees not included here or otherwise in relation to the application of the Minimum Adult Award
Wage.
(10) Subject to this subclause the Minimum Adult Award Wage shall —
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(11)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult apprentice
in force on 13th November 1997.
The rates of pay in this award include the arbitrated adjustment payable under the July 1999 State Wage Decision.
This arbitrated safety net adjustment may be offset against any equivalent amount in rates of pay received by
employees whose wages and conditions of employment are regulated by this Award which are above the wage rates
prescribed in the Award. Such above award payments include wages payable pursuant to enterprise agreements,
consent awards, or award variations to give effect to enterprise agreements and over award arrangements. Absorption
which is contrary to the terms of an agreement is not required.
Increases made under previous State Wage Case Principles or under the current Statement of Principles, excepting
those resulting from enterprise agreement, are not to be used to offset arbitrated safety net adjustments.

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

FUNERAL DIRECTORS' ASSISTANTS' AWARD
NO. 18 OF 1962
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
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equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
10.—WAGES
The minimum weekly rate of wage payable to employees covered by this award shall be as follows—
Base
Arbitrated
Minimum
Rate
Safety Net
Weekly
Adjustments
Rate
$
$
$
Branch Officer:
First 3 months of
379.40
88.00
467.40
employment
After 3 months of
424.90
90.00
514.90
employment
After 12 months of
428.40
90.00
518.40
employment
After 24 months of
432.00
90.00
522.00
employment
Embalmer:
First 3 months of
372.10
88.00
460.10
employment
After 3 months of
417.60
90.00
507.60
employment
After 12 months of
421.20
90.00
511.20
employment
After 24 months of
424.80
90.00
514.80
employment
Coffin Maker and/or Coffin
Polisher:
First 3 months of
368.10
88.00
456.10
employment
After 3 months of
413.50
88.00
501.50
employment
After 12 months of
417.10
90.00
507.10
employment
After 24 months of
420.70
90.00
510.70
employment
General Assistants
After Hours Attendants:
First 3 months of
349.10
88.00
437.10
employment
After 3 months of
394.50
88.00
482.50
employment
After 12 months of
398.10
88.00
486.10
employment
After 24 months of
401.70
88.00
489.70
employment
Any employee in the Head Office who arranges and attends to funeral business shall be paid the rate prescribed
for a Branch Officer while employed on such work.
Leading Hands: Any employee placed by the employer in charge of three or more other employees shall be paid
$19.81 per week in addition to the amounts prescribed in this clause.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is
contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
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(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)
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FURNITURE TRADES (GOVERNMENT) AWARD 1979
NO. R 34 OF 1979
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

11.—WAGES
The minimum total wage payable to employees under this award shall be—
Adult
Base Rate
employees:
(1)

1989

Tool
Allowance

Safety Net
Adjustment
s

Total
Minimum
Rate

9.50
9.50
9.50

58.00
58.00
58.00

480.10
485.10
489.40

412.60
417.60
421.90

58.00
58.00
58.00

470.60
475.60
479.90

412.60
417.60
421.90

58.00
58.00
58.00

470.60
475.60
479.90

412.60
417.60
421.90

58.00
58.00
58.00

470.60
475.60
479.90

412.60
417.60
421.90

58.00
58.00
58.00

470.60
475.60
479.90

412.60
417.60
421.90
412.60

58.00
58.00
58.00
58.00

470.60
475.60
479.90
480.10

Furniture
Manufacturing:
(a)

(b)

(c)

(d)

(e)

(f)

Cabinetmaking
st
1 Year
nd
2 Year
rd
3 Year and thereafter
Chairmaking and/or
Repairing
st
1 Year
nd
2 Year
rd
3 Year and thereafter
Wood Carving
st
1 Year
nd
2 Year
rd
3 Year and thereafter
Wood Turning
st
1 Year
nd
2 Year
rd
3 Year and thereafter
Upholstering
st
1 Year
nd
2 Year
rd
3 Year and thereafter
French Polishing
st
1 Year
nd
2 Year
rd
3 Year and thereafter

412.60
417.60
421.90

9.50

1990
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Adult
employees:
(g)

(2)

Wood Machinery
(sharpener, router,
double ended tenoner,
four sider) where
the employee also
grinds cutters and/or
sets up and/or a
router and/or a
shaper hand who
works free-hand
st
1 Year
nd
2 Year
rd
3 Year and thereafter

Floor Covering
st

1 Year
nd
2 Year
rd
3 Year and thereafter

Base Rate

Tool
Allowance

417.60
421.90

9.50
9.50
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Safety Net
Adjustment
s
58.00
58.00

Total
Minimum
Rate
485.10
489.40

412.60
417.60
421.90

58.00
58.00
58.00

470.60
475.60
479.90

412.60
417.60
421.90

58.00
58.00
58.00

470.60
475.60
479.90

412.60
417.60
421.90

58.00
58.00
58.00

470.60
475.60
479.90

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(3)
Apprentices
(a)
The wages per week for an apprentice shall be the percentages shown in paragraph (c) hereof of the
tradesperson's rate.
(b)
For the purposes of this subclause, "tradesperson's rate" shall mean the rate of pay payable to an adult fitter
under the Engineering Trades (Government) Award No'd 29, 30 and 31 of 1961 and 3 of 1962 as
amended.
(c)
(i)
Four year term
%
First year
42
Second year
55
Third year
75
Fourth year
88
(ii)
Three and one half year term
First six months
42
Second year
55
Third year
75
Fourth year
88
(iii)
Three year term
First year
55
Second year
75
Third year
88
(4)
Leading Hands
An employee placed in charge of—
(a)
not less than three and not more than ten other employees shall be paid $16.80 per week extra;
(b)
not less than ten and not more than twenty other employees shall be paid $20.80 per week extra;
(c)
more than twenty other employees shall be paid $27.60 per week extra.
(5)
Part time Employees
When an employee is employed part time, he/she shall receive payment for wages, for annual leave, for holidays and
for sick leave on a pro rata basis in the same proportion as the number of hours regularly worked each week bears to
thirty-eight hours.
(6)
Casual Employees
Casual employees shall be paid at the rate of 20 per cent in addition to the rates of pay prescribed by this Award.
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FURNITURE TRADES INDUSTRY AWARD
NO. A 6 OF 1984
8.—WAGES
(1)
(a)

(b)

Classifications
(i)
Upon engagement all employees shall be classified in the group in which they are engaged to
work.
(ii)
An employee will only be classified into a higher group where that employee had been trained
and has met the assessment and competence criteria established for the higher group and a
vacancy exists. Such reclassifications will only be made where the employee is trained and
capable of performing the relevant duties of the higher group to the required standard. The
grouping of employees is provisional on the employee remaining willing and able to perform the
duties required in the group in which they are classified.
(iii)
(aa)
The assessment of employees will be carried out by an employee nominated by the
works manager who will normally be a supervisor but may be an employee suitably
qualified in that trade or calling.
(bb)
At the employee's request re-examination will be carried out by a panel consisting of
the supervisor, the employee's representative and a suitably qualified employee of the
employee's choice with knowledge of the area of work and the works manager or the
works manager's delegate.
(cc)
Should the re-examiners reach a tied decision, then this matter may be referred to a
Board of Reference for determination.
(iv)
The parties to this award reserve leave to apply to amend this classification structure.
(v)
An employee reclassified to a higher group, will have his/her performance subject to review, and
the employer may, should the employee's performance be unsatisfactory, revert the employee's
classification to the previous level.
(vi)
At the employee's request, any demotion pursuant to paracetum (v), will be re-examined by a
panel consisting of the Supervisor, the employee's representative, a suitably qualified employee
of the employee's choice with knowledge of the area of work and the Manager or the Manager's
delegate.
(vii)
Provided that no employee is to be prejudiced by acting or failing to act in a manner provided for
in this paragraph (a).
Employees will be classified into groups as follows—
(i)
Furniture Making Employee Group 1
(Relativity to Group 5—78%)
Furniture Making Group 1 employee shall mean an employee classified as such who is engaged
on work in connection with or incidental to the production, maintenance and distribution
operations of the employer. The Furniture Making Group 1 employee may be required by the
employer to perform any, but not necessarily, all of the duties listed hereunder and for training
purposes, the duties of higher classifications of employees—
Cleaning
Factory Hand
Glass
- Breakout (Automatic Cutting Table)
- Vinyl Back Operating
Material Handling
- Bagging
- Drilling
- Grinding
- Loading/Unloading
(ii)
Furniture Making Employee Group 2
(Relativity to Group 5—82%)
Furniture Making Group 2 employee shall mean an employee classified as such who is
engaged on work in connection with or incidental to the production, maintenance and
distribution operations of the employer. The Furniture Making Group 2 employee may be
required by the employer to perform any, but not necessarily, all of the duties listed hereunder.
In addition, the Furniture Making Group 2 employee will perform those duties of a lower
classification related to the duties listed hereunder, and for training purposes, the duties of higher
classifications of employees—
Bedding making
Border Wiring
Edge Banding
Fibre Padding
Filling
Foam Box Assembling
Stapling
Tufting
Glass
Shower Screen Assembling
Metal
Bed Ends Assembling
Furnace Operating
Spring Base Assembling
Resistance Welding

1992

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
Sub Assembling
Timber

(iii)

Edging/Trimming
Veneer Gluing and Laying
Sanding
Spraying
Staining
Varnishing
Veneering

Furniture Making Employee Group 3
(Relativity to Group 5—87.4%)
Furniture Making Group 3 employee shall mean an employee classified as such who is engaged
on work in connection with or incidental to the production, maintenance and distribution
operations of the employer. The Furniture Making Group 3 employee may be required by the
employer to perform any, but not necessarily, all of the duties of the positions listed hereunder.
In addition, the Furniture Making Group 3 employee will perform those duties of a lower
classification related to the duties listed hereunder, and for training purposes, the duties of higher
classifications of employees—
Bedding Making
Bagging
Base Upholstering
Mattress
Spring Coiling
Spring Unit
Blinds & Awnings
Assembling
Cutting
Fabric Cutting
Glass

(iv)

-
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Pre-planned
Automatic Cutting
Automatic Edge Grinding/Polishing
Automatic Levelling/Polishing
Cutting maximum 6mm
Pockering
Machine Operating/Adjustments
Metal Welding
Metal/Timber (Assembling)
Cabinet
Chair
Hospital Bed/Trolley
Hospital Equipment
Sofa
Table
Frame Making
Packing
Picture Frame Making
Powder Coating
Sewing Machining
Spray Painting
Timber
Woodmachining (Other)
Upholstering (Pre-Planned)
Wickerwork
Ironwork
Other
Furniture Making Employee Group 4
(Relativity to Group 5—92.4%)
Furniture Making Group 4 employee shall mean an employee classified as such who is engaged
on work in connection with or incidental to the production, maintenance and distribution
operations of the employer. The Furniture Making Group 4 employee may be required by the
employer to perform any, but not necessarily, all of the duties of the positions listed hereunder.
In addition, the Furniture Making Group 4 employee will perform those duties of a lower
classification related to the duties listed hereunder, and for training purposes, the duties of higher
classifications of employees—
Bedding Making
Garnetting
Hand Cutting
Micro Quilting
Panel Cutting
Tape Edging
Spuhl Automatic Spring Maker
(other)
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(v)

(vi)
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Finishing
Installing
Making
Mechanical Handling (Ride-on)
Receiving/Storing/Issuing
Despatching
Documenting
Purchasing
Stock Controlling
Furniture Making Employee Group 5
(Classification in this Group shall be dependent upon an employee holding the appropriate trade
qualifications or an employee qualified and/or engaged to perform any of the duties of a
Furniture Making Group 5 employee.)
Furniture Making Group 5 employee shall mean an employee classified as such who is engaged
on work in connection with or incidental to the production, and distribution operations of the
employer. The Furniture Making Group 5 employee may be required by the Employer to
perform any, but not necessarily, all of the duties of the positions listed hereunder.
In addition, the Furniture Making Group 5 employee will perform those duties of a lower
classification related to the duties listed hereunder, and for training purposes, the duties of higher
classifications of employees—
Bedding Making
Pocket Spring
Spuhl Automatic Spring Maker
(defined)
Floor Covering
Furniture Designing
and/or Drafting
Computer Aided Drafting
Computer Aided Manufacturing
Costing
Glass
Bevelling
Designing and/or Drawing
Leadlight Glazing
Sandblasting
Silvering
Metal
Jigmaking (Metal Furniture)
Metal Furniture Making
Timber
Cabinetmaking
Chairmaking and/or Repairing
French Polishing (Furniture Finishing)
Wicker Furniture Making
Wood Carving
Wood Machining
Wood Turning
Upholstering
Furniture Making Employee Group 6
(Relativity to Group 5—105%)
(Classification in this group shall be dependent upon an employee holding the appropriate trade
qualifications and successfully completing one half of the requirements of the recognised
Advanced Certificate in Furniture Studies at a College of TAFE.)
Furniture Making Group 6 employee shall mean an employee classified as such who is engaged
on work in connection with or incidental to the production, and distribution operations of the
employer. The Furniture Making Group 6 employee may be required by the employer to
perform any, but not necessarily, all of the duties of the positions listed hereunder.
In addition, the Furniture Making Group 6 employee will perform those duties of a lower
classification related to the duties listed hereunder, and for training purposes, the duties of higher
classifications of employees—
Advanced Furniture Designing
and/or Drafting
Computer Aided Manufacturing
Computer Aided Drafting
Costing
Advanced Machine Programming
Advanced Metal
Jigmaking (Metal Furniture)
Metal Furniture Making
Advanced Timber
Cabinetmaking
Chairmaking and/or Repairing
French Polishing (Furniture Finishing)
Wicker Furniture Making
Wood Machining
Wood Turning
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(vii)

(2)
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Advanced Upholstery
Toolmaking (Metal Furniture)
Furniture Making Employee Group 7
(Relativity to Group 5—110%)
(Classification in this category shall be dependent upon successfully completing the requirements
of the recognised Certificate in Furniture Studies at a College of TAFE.)
Furniture Making Group 7 employee shall mean an employee classified as such who is engaged
on work in connection with or incidental to the production, and distribution operations of the
employer. The Furniture Making Group 7 employee may be required by the employer to
perform any, but not necessarily, all of the duties of the positions listed hereunder.
In addition, the Furniture Making Group 7 employee will perform those duties of a lower
classification related to the duties listed hereunder: and for training purposes, the duties of higher
classifications of employees—
Advanced Furniture Designing
and/or Drafting
Computer Aided Manufacturing
Computer Aided Drafting
Costing
Advanced Machine Programming
Advanced Metal
Jigmaking (Metal Furniture)
Metal Furniture Making
Advanced Timber
Cabinetmaking
Chairmaking and/or Repairing
French Polishing (Furniture Finishing)
Wicker Furniture Making
Wood Machining
Wood Turning
Advanced Toolmaking
(Metal Furniture)
Advanced Upholstery

Wages
The minimum rate of wage for employees covered by this award shall be—
Base
Rate

Arbitrated
Safety Net
Adjustments

$
$
$
Furniture Making Employee—Group 1
325.40
88.00
413.40
Furniture Making Employee—Group 2
342.10
88.00
430.10
Furniture Making Employee—Group 3
364.60
88.00
452.60
Furniture Making Employee—Group 4
385.50
88.00
473.50
Furniture Making Employee—Group 5
417.20
90.00
507.20
Furniture Making Employee—Group 6
438.10
90.00
528.10
Furniture Making Employee—Group 7
458.90
90.00
548.90
(b)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Tool Allowance
Where the employer does not provide a cabinetmaker with the tools ordinarily required by a cabinetmaker in the
performance of his or her work of cabinetmaking, the employer shall pay a tool allowance of $10.20 per week.
The tool allowance for cabinetmaking apprentices shall be subject to the provisions hereof and, where applicable, paid at
the rate prescribed by subclause (3) of Clause 34.—Apprentices.
Apprentices
(a)
The minimum rate of pay per week for an apprentice shall be the percentage shown in paragraph (b) herein
of the total rate of pay inclusive of supplementary payment for a Furniture Making Employee Group 5.
(b)
Percentages—
(i)
Four Year Term %

(a)

(3)

(4)

Total
Minimum
Rate

First year
Second year
Third year
Fourth year

42
55
75
88
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1995
$

(ii)

(iii)

(iv)

(5)

Three and a Half Year Term First six months
Next year
Next following year
Final year
Three Year Term Apprentices who have completed
12 months full time training First year
Second year
Third year
Three Year Term First year
Second year
Third year

42
55
75
88

55
75
88
42
55
88

Junior Employees
(a)
The minimum rate of pay per week for a junior employee shall be the percentages shown in paragraph (b)
herein, of the total rate of pay inclusive of supplementary payment for a Furniture Making Employee
Group 2.
(b)
Percentages
%

Under 16 years
38
Between 16 and 17 years
46
Between 17 and 18 years
53
Between 18 and 19 years
73
Between 19 and 20 years
80
Between 20 and 21 years
85
Liberty to amend this clause is reserved.
(6)
Minimum Adult Award Wage
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult Award
Wage unless otherwise provided in this clause.
(i)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the
beginning of the first pay period on or after 1 August 2001.
(ii)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Cases decisions.
(iii)
Unless otherwise provided in this subclause adults employed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award Wage according to the hours worked.
(iv)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provision to the Minimum Adult Award Wage of $413.40 per week.
(v)
(aa)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
traineeships, or Jobskills traineeships or to other categories of employees who by prescription are
paid less than the minimum award rate.
(bb)
Liberty to apply is reserved in relation to employees excluded under (aa) above and any special
categories of employees not included here or otherwise in relation to the application of the
Minimum Adult Award Wage.
(vi)
Subject to this subclause the Minimum Adult Award Wage shall —
(aa)
apply to all work in ordinary hours.
(bb)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during
sick leave, long service leave and annual leave and for all other purposes of this award.
(vii)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult
apprentice in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate requires
specific mention as at 13th November 1997.)

(a)

(i)
(ii)
(iii)
(iv)

APPENDIX III—NATIONAL TRAINING WAGE
9.—WAGES
The weekly wages payable to Trainees are as provided in paragraph (iv), (v), (vi) of this sub-clause.
These wage rates will only apply to Trainees while they are undertaking an approved traineeship which
includes approved training as defined in this Appendix.
The wage rates prescribed by this clause do not apply to complete trade level training which is covered by
the Apprenticeship system.
Skill Level A
Where the accredited training course and work performed are for the purpose of
generating skills which have been defined for work at Skill Level A.
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Highest Year of Schooling Completed
Year 10 and
Year 11
Year 12
below
$
$
$
154.00 (50%)
178.00(33%)
268.00
169.00 (33%)
197.00(25%)
plus 1 year out of school
227.00
268.00
306.00
plus 2 years
268.00
306.00
249.00
plus 3 years
306.00
349.00
393.00
plus 4 years
349.00
393.00
plus 5 years or more
393.00
(v)
Skill Level B
Where the accredited training course and work performed are for the purpose of
generating skills which have been defined for work at Skill Level B.
Highest Year of Schooling Completed
School Leaver
Year 10 and
Year 11
Year 12
below
$
$
$
154.00 (50%)
178.00(33%)
258.00
169.00 (33%)
197.00(25%)
plus 1 year out of school
227.00
258.00
291.00
plus 2 years
258.00
291.00
334.00
plus 3 years
291.00
334.00
385.00
plus 4 years
334.00
385.00
plus 5 years or more
385.00
(vi)
Skill Level C
Where the accredited training course and work performed are for the purpose of
generating skills which have been defined for work at Skill Level C.
Highest Year of Schooling Completed
School Leaver
Year 10 and
Year 11
Year 12
below
$
$
$
154.00 (50%)
178.00(33%)
266.00
169.00 (33%)
197.00(25%)
plus 1 year out of school
227.00
266.00
271.00
plus 2 years
266.00
271.00
299.00
plus 3 years
271.00
299.00
330.00
plus 4 years
299.00
330.00
plus 5 years or more
330.00
(vii)
Year of Schooling
Year 11
Year 12
$
$
School Based
Traineeship Skill
183.00
227.00
Levels A, B and C
School Leaver

*

Figures in brackets indicate the average proportion of time spent in approved training to which the
associated wage rate is applicable. Where not specifically indicated the average proportion of time spent in
structured training which has been taken into account in setting the rate is 20 percent.
(viii)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(b)
The determination of the appropriate skill level shall be made by NETTFORCE based on the following criteria—
(i)
Any agreement of the parties
(ii)
The nature of the industry
(iii)
The total training plan
(iv)
Recognition that training can be undertaken in stages
(v)
The exit skill level in the relevant award contemplated by the Traineeship.
In event that the parties disagree with such determination it shall be open to any party to the award to seek to have the matters
in dispute determined by the Commission.
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(d)
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For the purposes of this provision “out of school” shall refer only to periods out of school beyond Year 10 or below,
and shall be deemed to—
(i)
include any period of schooling beyond Year 10 or below which was not part of nor contributed to a
completed year of schooling.
(ii)
include any period during which a Trainee repeats in whole or part a year of schooling beyond Year 10 or
below; and
(iii)
not include any period during a calendar year in which a year of schooling is completed.
(iv)
have effect on an anniversary date being January 1 in each year.
At the conclusion of the Traineeship, this award ceases to apply to the employment of the Trainee and the relevant
award shall apply to the former trainee.

GAOL OFFICERS' AWARD 1998
NO. 12 OF 1968
2B—MINIMUM ADULT AWARD WAGE
(1)
No adult employee shall be paid less that the minimum adult award wage unless otherwise provided by this clause.
(2)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
(3)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
(4)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the minimum adult award wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the minimum adult award wage of $413.40 per week.
(6)
(a)
The minimum adult award wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
A liberty to apply is reserved in relation to any special category of employees not included here or
otherwise in relation to the application of the minimum adult award wage.
(7)
Subject to this clause the minimum adult award wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime, all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
(8)
This clause shall have effect from the beginning of the first pay period on or after 1st day of August 2001.
SCHEDULE A—RATES OF PAY
(1)
ARBITRATED SAFETY NET ADJUSTMENT—NOVEMBER 1997
(a)
Unless otherwise provided the $10.00 per week arbitrated safety net adjustment from the decision in Matter
No. 940 of 1997 is to be added to the wage rates in this clause.
(b)
This arbitrated safety net adjustment may be offset against any equivalent amount in rates of pay received by
employees whose wages and conditions are regulated by this industrial agreement and which are above the
wage rates prescribed in it provided that absorption which is contrary to the terms of an agreement is not
required.
(c)
Above award payments include wages payable under enterprise agreements.
(d)
Any union party to this industrial agreement is bound to accept absorption of the arbitrated safety net
adjustment in accordance with this provision.
(e)
Increases made under State Wage Case Principles prior to November 1997, except those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(f)
This provision will have effect from the first pay period on or after the 14th day of November 1997
2)
RATES OF PAY
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
ANNUAL
WEEKLY
TITLE RANK
RATE
RATE
(a)
Probationary Prison Officers (Training School)
28873
553.47
(b)
(i) Prison Officers
Mon-Fri
1st year
32936
631.36
2nd Year
34161
654.84
3-7 Year
35704
684.41
Thereafter
36611
701.80
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TITLE RANK
Shifts

1st Year
2nd Year
3-7 Years
Thereafter
Shifts – No Additional Shift Component
1st Year
2nd Year
3-7 Year
Thereafter
(ii) First Class Prison Officers
Monday to Friday
Shift
(iii) Senior Officers
Mon-Fri
1st Year
2nd Year
3rd Year
Thereafter
Shift
1st Year
2nd Year
3rd Year
Thereafter
Security
Albany
Canning Vale Prison
1st Year
2nd Year
3rd Year
Thereafter
Reception
Canning Vale Prison
CW Campbell Remand Centre
1st Year
2nd Year
3rd Year
Thereafter
Senior Officer Training
1st Year
2nd Year
3rd Year
Thereafter
(c)

Industrial Officers
Industrial Officers Group 1
Canteen Officer
Bunbury/Casuarina
Canning Vale Prison
Wooroloo
Metropolitan Security Unit – Dog Unit
Activities Officer
Albany
Bandyup
Bunbury
EAGO
Greenough
Karnet
Wooroloo
Reception Officer
Canning Vale Prison
CW Campbell Remand Centre
Industrial Officers Group 2
East Perth Lock Up
1st Year
2nd Year
3rd Year
Thereafter
Metropolitan Security Unit – Dog Unit
1st Year
2nd Year
3rd Year
Thereafter
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ANNUAL
RATE
42132
43829
45891
47111

WEEKLY
RATE
807.64
840.16
879.69
903.09

41027
42639
44600
45760

786.46
817.37
854.96
877.20

38322
49044

734.61
940.15

39547
40455
41362
42292
50506
51817
53025
54235

758.10
775.50
792.88
810.71
968.18
993.31
1016.46
1039.65

47026
48140
49255
50370

901.46
922.82
944.20
965.56

45072
46134
47226
48262

864.00
884.37
905.29
925.15

48244
49491
50639
51789

924.82
948.72
970.72
992.77

42668
41331
40328
47138

817.92
792.30
773.06
903.61

41832
45313
44339
45842
46487
46174
45357

801.90
868.62
849.96
878.77
891.14
885.14
869.48

42968
44511

823.67
853.25

43295
44312
45328
46344

829.94
849.43
868.91
888.39

48683
49841
51001
52158

933.22
955.43
977.67
999.85
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TITLE RANK

(d)

Bunbury Cook Instructors
1st Year
2nd Year
3rd Year
Thereafter
Kitchen—Canning Vale Prison
1st Year
2nd Year
3rd Year
Thereafter
Hospital Officers
1st Year
2nd Year
Thereafter
Senior Hospital Officer
New Industrial Officers
Level 1
Drivers—Casuarina
1st Year
2nd Year
3-7 Year
Thereafter
Drivers – Hakea
1st Year
2nd Year
3-7 Year
Thereafter
Drivers—Alternate Weekends
1st year
2nd Year
3-7 Year
Thereafter
Level 2
Monday to Friday
Monday to Friday
+ Public Holidays
Alternate Weekends
Level 3
Monday to Friday
1st Year
2nd Year
3rd Year
Thereafter
Monday to Friday
+ Public Holidays
1st Year
2nd Year
3rd Year
Thereafter
Alternate Weekends
1st Year
2nd Year
3rd Year
Thereafter
Level 4
Monday to Friday
1st Year
2nd Year
3rd Year
Thereafter
Monday to Friday + Public Holidays
1st Year
2nd Year
3rd Year
Thereafter

Annual Rate
Weekly Rate
7 July 2000

1999
ANNUAL
RATE

WEEKLY
RATE

48180
49325
50470
51616

923.59
945.53
967.49
989.46

43739
44767
45795
46824

838.45
858.16
877.87
897.59

58714
59948
61585
56548

1125.52
1149.17
1180.56
1084.00

Annual Rate
Weekly Rate
1 August 2001

36668
38154
40010
41125

702.92
731.39
766.98
788.34

39121
40606
42463
43577

749.92
778.39
813.98
835.34

33972
35344
37057
38086

651.22
677.53
710.36
730.10

36424
37796
39509
40539

698.22
724.53
757.36
777.10

35233
675.39
36800
705.44
38482
737.67
39508
757.35
Annual Rate
Weekly Rate
7 July 2000
35088
672.61

37685
722.39
39252
752.44
40934
784.67
41960
804.35
Annual Rate
Weekly Rate
1 August 2001
37540
719.61

36092
691.85
40407
774.57
Annual Rate
Weekly Rate
7 July 2000

38544
738.85
42859
821.57
Annual Rate
Weekly Rate
1 August 2001

36313
37221
38128
39058

696.10
713.50
730.88
748.71

38765
39673
40580
41510

743.10
760.50
777.88
795.71

37352
38297
39243
40189

716.02
734.13
752.26
770.39

39804
40749
41695
42641

763.02
781.13
799.26
817.39

42044
805.96
43071
825.64
44127
845.88
45216
866.76
Annual Rate
Weekly Rate
7 July 2000

44496
852.96
45523
872.64
46579
892.88
47668
913.76
Annual Rate
Weekly Rate
1 August 2001

37313
38221
39128
40058

715.27
732.68
750.07
767.89

39765
40673
41580
42510

762.26
779.67
797.06
814.89

38393
39328
40261
41218

735.98
753.90
771.79
790.13

40845
41780
42713
43670

782.97
800.89
818.78
837.12

2000
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TITLE RANK
Level 5

Annual Rate
Weekly Rate
7 July 2000
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ANNUAL
WEEKLY
RATE
RATE
Annual Rate
Weekly Rate
1 August 2001

Monday to Friday
1st Year
38313
734.44
40765
781.43
2nd Year
39221
751.85
41673
798.84
3rd Year
40128
769.24
42580
816.23
Thereafter
41058
787.06
43510
834.05
Monday to Friday
+ Public Holidays
1st Year
39505
757.29
41957
807.28
2nd Year
40357
773.63
42809
820.62
3rd Year
41290
791.51
43742
838.50
Thereafter
42247
809.86
44699
856.85
In addition to the rates prescribed above, any Officer or Industrial Officer attaining First Class status prior to
12 November, 1987 shall be paid an additional $8.00 per week.

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

(1)

GARDENERS (GOVERNMENT) 1986 AWARD
NO. A 16 OF 1983
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
25.—WAGES
The minimum weekly rates of wage payable to employees covered by this award shall be:
PART A—ALL EMPLOYEES EXCEPT THOSE EMPLOYED BY THE MINISTRY OF EDUCATION
Base
Arbitrated
Minimum
Rate
Safety Net
Award
$
Adjustments
Wage
$
$
(a)
Level One
Comprehends the following
classes of work
Gardener/Ground Attendant
(Grade 2)
Labourer (Maintenance and
General)
Mower Operator (Walk
Mower)
1st year of employment
372.70
88.00
460.70
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Base
Rate
$
2nd year of employment
3rd year of employment and
thereafter
Level Two
Comprehends the following
classes of work
Assistant on Rubbish Vehicle
Gardener/Ground Attendant
(Grade 1)
1st year of employment
2nd year of employment
3rd year of employment and
thereafter
Level Three
Comprehends the following
classes of work
Concrete Finisher, Slab and
Kerb Layer
Machinery Operators
— Rotary Hoe (not attached
to tractor)
— Tractor Pneumatic Tyred
Class I (without power—
operated attachments)
Maintenance Attendant
Power-operated Portable Saw
1st year of employment
2nd year of employment
3rd year of employment and
thereafter
Level Four
Comprehends the following
classes of work
Assistant Mechanical
Maintenance
Attendant
Machinery Operators
— Power Roller
— Tractor (Pneumatic Tyred)
(with power-operated
attachments Classes 1—5)
— Tractor (Pneumatic Tyred)
(without power-operated
attachments Classes 2—5)
Motor Vehicle Driver (less
than 1.2 tonnes)
Mower Operator
— Rider Mower
— Walk Mower (In Charge of
Vehicle) Grades 1 and 2
Senior Gardener/Ground
Attendant
Senior Maintenance Attendant
1st year of employment
2nd year of employment
3rd year of employment and
thereafter
Level Five
Comprehends the following
classes of work
(i)
Machinery Operator
— Tractor (Pneumatic Tyred
with power-operated attachments
Class 6 and up to 230 hp)
Motor Vehicle Driver (over 1.2
tonnes and below 3 tonnes)
Tractor Mower Operator
1st year of employment
2nd year of employment

2001

376.50
380.60

Arbitrated
Safety Net
Adjustments
$
88.00
88.00

Minimum
Award
Wage
$
464.50
468.60

377.30
381.30
385.10

88.00
88.00
88.00

465.30
469.30
473.10

388.10
391.90
395.80

88.00
88.00
88.00

476.10
479.90
483.80

399.60
403.70
407.30

88.00
88.00
88.00

487.60
491.70
495.30

402.20
406.00

88.00
88.00

490.20
494.00

2002
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Base
Rate
$

(ii)

3rd year of employment
and thereafter
Motor Vehicle Driver (over
3 tonnes and less than
6 tonnes)
Rider Mower (In charge of
Vehicle)
1st year of employment
2nd year of employment
3rd year of employment
and thereafter

81 W.A.I.G.

409.50

Arbitrated
Safety Net
Adjustments
$
88.00

Minimum
Award
Wage
$
497.50

406.90
410.80

88.00
88.00

494.90
498.80

414.40
88.00
502.40
Level Six
Comprehends the following classes of work
Tradesperson Gardener
1st year of employment
417.80
90.00
507.80
2nd year of employment
423.00
90.00
513.00
3rd year of employment and thereafter
427.20
90.00
517.20
Level Seven
Comprehends the following classes of work
Horticulturist (Certificated)
Senior Mower Operator (BMA)
1st year of employment
436.40
90.00
526.40
2nd year of employment
440.50
90.00
530.50
3rd year of employment and thereafter
444.50
90.00
534.50
Level Eight
Comprehends the following classes of work
Foreperson Grade 2
1st year of employment
466.90
88.00
554.90
2nd year of employment
472.00
88.00
560.00
3rd year of employment and thereafter
476.50
88.00
564.50
Level Nine
Comprehends the following classes of work
Estate Foreperson (Homeswest)
Foreperson Grade 1
1st year of employment
495.70
88.00
583.70
2nd year of employment
500.80
88.00
588.80
3rd year of employment and thereafter
505.30
88.00
593.30
(b) The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under
the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received
by employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is
contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
PART B—ALL EMPLOYEES EMPLOYED BY THE MINISTRY OF EDUCATION
Base
Arbitrated
Minimum
Rate
Safety Net
Award
$
Adjustments
Wage
$
$
(d)
Level One
Nil
Level Two
Assistant Gardener/Handyperson
1st year of employment
380.30
88.00
468.30
2nd year of employment
383.60
88.00
471.60
3rd year of employment and thereafter
386.70
88.00
474.70
Level Three
Gardener/Handyperson
Gardener/Pool Maintenance Officer
1st year of employment
387.10
88.00
475.10
2nd year of employment
391.10
88.00
479.10
3rd year of employment and thereafter
395.30
88.00
483.30
Level Four
Gardener/Ride on Mower Operator/
Handyperson
1st year of employment
396.40
88.00
484.40
2nd year of employment
400.00
88.00
488.00
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Base
Rate
$

(2)

(3)

(4)
(5)

(6)

(7)

(8)

Arbitrated
Safety Net
Adjustments
$
88.00

2003
Minimum
Award
Wage
$
492.20

3rd year of employment and thereafter
404.20
Level Five
Senior Gardener/Handyperson
Senior Gardener/Pool Maintenance Officer
Handyperson (Belmont SHS)
1st year of employment
408.40
88.00
496.40
2nd year of employment
412.20
88.00
500.20
3rd year of employment and thereafter
416.00
90.00
506.00
Level Six
Horticulturist (Certificated)
1st year of employment
439.40
90.00
529.40
2nd year of employment
444.70
90.00
534.70
3rd year of employment and thereafter
449.10
90.00
539.10
(d)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
PART C—ALL EMPLOYEES
Casual Employees
Casual employees shall be paid 20% in addition to the first year rate prescribed for the work performed. Casual
employees shall not be engaged on weekends or holidays unless full-time employees are not available.
A Senior Gardener/Ground Attendant who is required to maintain turf wickets, bowling greens or tennis courts shall
be paid in addition to the rates prescribed an amount of $5.05 per week. Occasional off-season attention shall not
qualify an employee for payment under this subclause.
Where the term "year of employment" is used in this clause, it shall mean all service, irrespective of classification
with that employer.
Leading Hands
Leading Hands and Senior Gardener/Ground Attendants if placed in charge of :
(a)
five and not more than ten other employees shall be paid $17.65 per week extra;
(b)
more than ten but not more than 20 other employees shall be paid $25.90 per week extra;
(c)
more than 20 other employees shall be paid $34.35 per week extra.
For the purpose of subclause (1) of this clause, pneumatic tyred tractors up to 230 power take-off horse power, are
classified as follows:
Class
Power Take-Off Horse Power
1
up to 15
2
over 15 up to 25
3
over 25 up to 35
4
over 35 up to 45
5
over 45 up to 60
6
over 60 up to 80
Self-propelled rollers are classified by weight complete including maximum ballast. Back Hoe when attached to a
tractor shall be considered as power-operated attachment to the tractor.
Apprentices
The weekly wage payable to an apprentice shall be the following percentage of the tradesperson's rate:
(a)
Four Year Term
%
First year
42
Second year
55
Third year
75
Fourth year
88
(b)
Three Year Term
First year
55
Second year
75
Third year
88
Trainee Horticulturists
The weekly wage payable to trainee Horticulturists shall be the following percentage of the Certificated
Horticulturist's rate—
%
First year
55
Second year
75
Third year
88

2004
(9)

(10)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

(1)
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Junior Employees
Junior employees shall be paid the appropriate percentage of the total rate prescribed for Gardener/Ground
Attendant Grade 2.
Between 17 and 18 years of age
70
Between 18 and 19 years of age
80
Over 19 years of age, full adult rate
Toilet Cleaning Allowance (Zoological Gardens)
(a)
Employees of the Zoological Gardens Board covered by this award who are required to clean public
toilets shall be paid 55 cents per closet, per week.
(b)
For the purposes of this subclause one metre of urinal shall count as one closet and three urinal stalls
shall count as one closet.
(c)
All such employees shall be supplied with rubber gloves on request.

GATE, FENCE AND FRAMES MANUFACTURING AWARD
NO. 24 OF 1971
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
FIRST SCHEDULE—WAGES
(a)
Adult Employees:
Rate Per Week
Safety Net
Total Rate
Adjustment
Per week
Payment
Machinist (Wire) “A”
333.30
88.00
421.30
Machinist (Wire) “B”
320.70
88.00
408.70
Machinist (Wire) Assistant
314.30
88.00
402.30
Framer “A”
333.30
88.00
421.30
Framer “B”
310.40
88.00
398.40
Process Employee
310.40
88.00
398.40
Wirer
310.40
88.00
398.40
Welder “A”
363.20
88.00
451.20
Welder “B”
316.10
88.00
404.10
Welder “C”
312.00
88.00
400.00
Painter of Iron Work
319.30
88.00
407.30
Erector
316.10
88.00
404.10
Erector’s Assistant
310.40
88.00
398.40
Tool and Material Storeperson
323.10
88.00
411.10
Tradesperson
363.20
88.00
451.20
Mechanical Tradesperson
- Special Class
386.90
90.00
476.90
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(b)

(2)

(3)

(4)

(5)
(6)

2005

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under
the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Leading Hand:
In addition to the appropriate rate prescribed in subclause (1) of this clause, a leading hand shall
be paid:
$
(a)
If placed in charge of not less
than three and not more than 10
other employees
18.12
(b)
If placed in charge of more than
10 and not more than 20 other
employees
27.73
(c)
If placed in charge of more than
30 other employees
35.70
Apprentices:
(a)
(Wages per week expressed as a percentage of the "Tradesman's" rate).
%
Five Year Term
First Year
40
Second Year
48
Third Year
55
Fourth Year
75
Fifth Year
88
Four Year Term
First Year
Second Year
Third Year
Fourth Year

42
55
75
88

Three and a Half Year Term
First Six Months
Second Six Months
Next Year
Final Year

42
55
75
88

Three Year Term
First Year
55
Second Year
75
Third Year
88
(b)
For the purpose of subclause (a) of this clause "Tradesman's" rate means the total wage for the
classification "tradesman" as set out in subclause (1) of this Schedule.
Junior Employees:
(a)
(Wages per week expressed as a
percentage of the "Process
Employees" rate).
%
Under 16 years of age
35
16 years of age
45
17 years of age
55
18 years of age
65
19 years of age
78.5
20 years of age
93
(b)
For the purpose of subclause (a) of this clause "Process Employees" rate means the total wage for the
classification "Process Employee" as set out in subclause (1) of this Schedule.
A casual employee shall be paid twenty per cent of the ordinary rate in addition to the rate for the calling in
which he is employed.
Tool Allowance:
(a)
Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily
required by that tradesperson or apprentice in the performance of their work as a tradesperson or as an
apprentice, the employer shall pay a tool allowance of—
(i)
$10.04 per week to such tradesperson, or

2006
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In the case of an apprentice a percentage of $10.04 being the percentage which appears against
the year of apprenticeship in subclause (a) of subclause (3) of this Schedule.
For the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily required in
the performance of their work as a tradesperson or apprentice.
(b)
Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form
part of, the ordinary weekly wage prescribed in this schedule.
(c)
An employer shall provide for the use of tradesmen or apprentices all necessary power tools, special
purpose tools and precision measuring instruments.
(d)
A tradesman or apprentice shall replace or pay for any tools supplied by the employer, if lost through
his negligence.
Structural Efficiency:
(a)
Arising out of the decision of 8 September 1989 in the State Wage Case and in consideration of the
wage increases resulting from the first structural efficiency adjustment in Application No. 1707 of
1989, employees are to perform a wider range of duties including work which is incidental or
peripheral to their main tasks or functions.
(b)
The parties to this award are committed to co-operating positively to increase the efficiency,
productivity and international competitiveness of the gate, fence and frame manufacturing industry
and to enhance the career opportunities and job security of employees in the industry.
(c)
At each plant or enterprise a consultative mechanism may be established by the employer, or shall be
established upon request by the employees or their relevant union or unions. The consultative
mechanism and procedure shall be appropriate to the size, structure and needs of that plant or
enterprise. Measures raised by the employer, employees or union or unions for consideration
consistent with the objectives of paragraph (b) hereof shall be processed through that consultative
mechanism and procedures.
(d)
Measures raised for consideration consistent with paragraph (c) hereof shall be related to
implementation of the new classification structure, the facilitative provisions contained in this award
and, subject to Clause 30.—Training of this award, matters concerning training and, subject to
paragraph (e) hereof, any other measures consistent with the objectives of paragraph (b) of this
subclause.
(e)
Without limiting the rights of either an employer or a union to arbitration, any other measure
designed to increase flexibility at the plant or enterprise and sought by any party shall be notified to
the Commission if the initiative varies and Award provision and by agreement of the parties involved
shall be subject to the following requirements:
(i)
The changes sought shall not affect the provisions reflecting national standards recognised
by the Western Australian Industrial Relations Commission.
(ii)
The majority of employees affected by the change at the plant or enterprise must genuinely
agree to the change.
(iii)
No employee shall lose income as a result of the change.
(iv)
The relevant union or unions must be a party to the agreement.
(v)
The relevant union or unions shall not unreasonably oppose any agreement.
(vi)
Any agreement shall be subject to approval by the Western Australian Industrial Relations
Commission and, if approved, shall operate as a Schedule to this award or a Section 41
Industrial Agreement and take precedence over any provision of this award to the extent of
the inconsistency.
(g)
Any disputes arising in relation to the implementation of paragraphs (c) and (d) hereof shall be subject to
the provisions of Clause 29.—Avoidance of Industrial Disputes of this award.
23.—SUPPLEMENTARY PAYMENTS
(a)
In addition to the rates payable under the provisions of this award, other than this provision, an
employee, other than an apprentice or junior employee, employed in classifications listed shall be
paid the supplementary payment prescribed. The supplementary payments prescribed below shall
take effect from the first pay period commencing on or after the 11th day of February 1992.
Supplementary
Payment Per
Week
$
Machinist (Wire) A
23.30
Machinist (Wire) B
18.60
Machinist (Wire) Assistant
17.50
Framer A
23.30
Framer B
17.50
Process Employee
17.50
Wirer
17.50
Welder (A)
34.10
Welder (B)
18.60
Welder (C)
17.50
Painter of Iron Work
18.60
Erector
18.60
Erector's Assistant
17.50
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Supplementary
Payment Per
Week
$
20.10
34.10
39.00

(b)

Tool & Material Storeperson
Tradesperson
Mechanical Tradesperson Special Class
In addition to the rates under the provisions of this award, other than this provision:
(i)
an apprentice shall be paid per week a percentage of $34.10 being the percentage which
appears against the year of apprenticeship in subclause (3) of the First Schedule—Wages of
this award, and
(ii)
a junior employee shall be paid per week a percentage of $17.50 as the case may be, being
the percentage which appears against the age in subclause (4) of the First Schedule—Wages
of this award.
(iii)
The amount payable to any employee pursuant to the provisions of this subclause:
(a)
shall be for all purposes of this award,
(b)
shall be reduced by the amount of any payment being made to that employee in
addition to the said rates otherwise than pursuant to the provisions of this
subclause, whether such payment is being made by virtue of any order, industrial
agreement, or other agreement or arrangement.

GOLD MINING CONSOLIDATED AWARD, 1980
NO. 21 of 1967
1B.—MINIMUM ADULT AWARD WAGE
(1)
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
(2)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
(3)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
(4)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
SCHEDULE 1—RATES OF PAY
Classification and Wage
With effect
ASNA
TOTAL
Per Week.
from the 1st
pay period
commencing on
or after 3
February 1992.
(1)
UNDERGROUND
$
$
$
Group 1
297.80
50.00
347.80
Trucker
Tool Carrier
Salvage Man
Pass Runner
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Classification and Wage
Per Week.

Group 2
Pipe Sampler
Sampler
Popper Machineman
Diamond Driller's Assistant
Air Hoist Operator
Ventilation Man
Pump Attendant (as distinct from Pumpman)
Hydraulic Fill Operator
Group 3
Platelayer
Train Crew
Mechanical Loader Operator
Scraper Hauler Operator
Braceman
Platman
Skipman
Group 4
Scaler
Pumpman (engaged in dewatering a mine)
Group 5
Rock Drill Man in other places
Rock bolter
Powder Monkey
Percussion Drill Operator
Sanitary Man
Crusher Operator
Group 6
Rock Drill Man in rises and winzes
Raise Drill Operator
In-the-hole Hammer Operator
Diamond Driller up to 15 kw
Timberman
Group 7
Rock Drill Man in Shaft
Timberman in Shaft
Diamond Driller over 15 kw
Group 8
Diesel Truck and Loader Operator
Diesel Personnel Carrier Operator
Group 9
Hydraulic Jumbo Drill Operator
(2) (a)

Mining—Open Cut
Mine Employee—Grade 1
Labourer
Spotter
Sampler
Mine Employee—Grade 2
Blast Crew
Trainee—Mobile Plant Operator
Serviceman
Production Driller
Mine Employee—Grade 3
Trained—Mobile Plant Operator
Serviceman
Production Driller
Mine employee—Grade 4
Shot Firer
Skilled—Mobile Plant Operator
Serviceman
Production Driller
Mine Employee—Grade 5
Multiskilled

81 W.A.I.G.

With effect
from the 1st
pay period
commencing on
or after 3
February 1992.
$

ASNA

TOTAL

$

$

311.60

50.00

361.60

316.80

50.00

366.80

321.60

50.00

371.60

329.60

50.00

379.60

338.40

50.00

388.40

346.70

50.00

396.70

352.80

50.00

402.80

365.50

50.00

415.50

298.70

50.00

348.70

321.10

50.00

371.10

361.30

50.00

411.30

370.90

50.00

420.90

384.40

50.00

434.40
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Per Week.
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With effect
from the 1st
pay period
commencing on
or after 3
February 1992.
$

ASNA

2009
TOTAL

$
$
Ore Processing
Process Operator—Grade 1
291.00
50.00
341.00
Process Operator—Grade 2
308.00
50.00
358.00
Process Operator—Grade 3
324.50
50.00
374.50
Process Operator—Grade 4
340.30
50.00
390.30
Process Operator—Grade 5
370.90
50.00
420.90
(c)
Laboratory
Laboratory Employee—Grade 1
291.00
50.00
341.00
Laboratory Employee—Grade 2
308.00
50.00
358.00
Laboratory Employee—Grade 3
324.50
50.00
374.50
Laboratory Employee—Grade 4
340.30
50.00
390.30
Laboratory Employee—Grade 5
370.90
50.00
420.90
(d)
Mine Services
Mine Services Employee—Grade 1
298.70
50.00
348.70
Mine Services Employee—Grade 2
315.30
50.00
365.30
Mine Services Employee—Grade 3
331.50
50.00
381.50
(3)
LEADING HANDS
In addition to the appropriate wage rates prescribed in subclauses (1) and (2) of this Schedule, a Leading Hand shall
be paid per week the following in excess of the highest wage rate applicable to the work being carried out:
$
(a)
If placed in charge of not less than three and not
14.30
more than ten other employees
(b)
If placed in charge of more than ten and not more
21.60
than twenty other employees
If placed in charge of more than twenty other
(c)
28.00
employees
The contract of service shall be daily for which one-fifth (1/5th) of the above rates are payable.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is
contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
SCHEDULE 4—STRUCTURAL EFFICIENCY PRINCIPLE—WAGE RATES
Notwithstanding prescriptions for wages and allowances elsewhere contained in this award the following shall apply to the
sites or companies named below:
1.
Hill 50 Gold Mine NL
The following rates of pay shall apply to surface employees employed by Hill 50 Gold Mine NL.
$
ASNA
TOTAL
A.
Metallurgy Personnel
Process Operator 1
292.60
50.00
342.60
Process Operator 2
305.50
50.00
355.50
Process Operator 3
324.50
50.00
374.50
Process Operator 4
330.40
50.00
380.40
Process Operator 5
348.30
50.00
398.30
B.
Engineering Personnel
Utility Person 1
292.60
50.00
342.60
Utility Person 2
315.30
50.00
365.30
Utility Person 3
326.40
50.00
376.40
Utility Person 4
339.70
50.00
389.70
Utility Person 5
349.40
50.00
399.40
C.
Storeperson
Storeperson G1
292.60
50.00
342.60
Storeperson G2
315.30
50.00
365.30
Storeperson G3
326.40
50.00
376.40
Storeperson G4
349.40
50.00
399.40
D.
Open Pit Personnel
Sampler G1
288.40
50.00
338.40
Sampler G2
303.80
50.00
353.80
E.
Laboratory Personnel
Laboratory Person 1
292.60
50.00
342.60
Laboratory Person 2
305.50
50.00
355.50
(b)
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$
ASNA
TOTAL
Laboratory Person 3
324.50
50.00
374.50
Laboratory Person 4
330.40
50.00
380.40
Laboratory Person 5
348.30
50.00
398.30
F.
Leading Hands
In addition to the appropriate wage rates prescribed in parts A to D above of this section, a Leading Hand
shall be paid per week the following is excess of the highest wage rate applicable to the work being carried
out:
$
(a)
If placed in charge of not less than
3 and not more than 10 other employees
14.35
(b)
If placed in charge of more than 10
and not more than 20 other employees
21.60
(c)
If placed in charge or more than
20 other employees
28.00
2.
State Wage Principles June 1991
The following commitment is given by the union in respect of sites or companies listed within this Schedule.
"It is a term of this award or industrial agreement that the union undertakes for the duration of the Principles
determined by the Commission not to pursue any extra claims, award or overaward except where consistent with the
Sate Wage Principles."
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
SCHEDULE 6—KALGOORLIE CONSOLIDATED GOLD MINES PTY LTD
The conditions prescribed in this Schedule apply to Kalgoorlie Consolidated Gold Mines Pty Ltd, hereafter called the
Company, and its employee engaged in the classification set out herein and to the extent of the provisions contained herein
replace any other provision of the award.
1.—ARRANGEMENT
1.
Arrangement
2.
Structural Efficiency
3.
Classification Structure and Definitions
4.
Wages
5.
Training
6.
Allowances
2.—STRUCTURAL EFFICIENCY
(1)
Arising out of the decision on 8 September 1989 in the State Wage Case and in consideration of the wage increases
resulting from the first and second structural efficiency adjustments and arising out of the decision of 17 June 1991
in the State Wage Case, employees are to perform a wider range of duties including work which is incidental or
peripheral to their main tasks or functions and the Company may direct an employee to carry out such duties as are
within the employee's skill, competence and training as defined in Clause 3.—Classification Structure and
Definitions of this Schedule and the Skills Training Code of Practice.
(2)
The party named in this Schedule are committed to co-operating positively to increase the efficiency, productivity
and international competitiveness of the enterprise and its employees in the enterprise.
(3)
A consultative committee will be established appropriate to the size, structure and needs of the enterprise.
Committee composition shall be equal numbers of appointed Company representatives and elected employees
representatives. Matters raised by the Company, employees or union for consideration consistent with objectives of
subclause (2) hereof shall be processed through that consultative committee and the procedures established for this
purpose for recommendation to the Company.
(4)
Measures raised for consideration consistent with subclause (2) hereof shall be related to the classification structure,
matters considering training and any other measure consistent with the objectives of subclause (2) of this Schedule.
3.—CLASSIFICATION STRUCTURE AND DEFINITIONS
(1)
Clause 37.—Definitions and Schedule 1—Rates of Pay of this award shall be replaced by the provisions of this
Schedule and the Skills Training Code of Practice.
(2)
Classifications are based on the progressive acquisition of training modules and/or skills to form the career path
which determines the pay rate structure. These structures will be outlined in the Training Manuals developed for
each area of the Company's operations.
(3)
The structure recognises that credit for skill and formal training is transferable from one classification to the next.
(4)
Transition/Implementation Period and Arrangements:
(a)
Duration:
It is agreed between the parties that a transition/implementation period shall be complete within six months
from completion of the skills analysis exercise.
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Objective:
The objective of this transition/implementation period is—
(i)
To enable all parties to this Schedule to familiarise themselves with the wage classification and
definition and training structure specific to the Company.
(ii)
For the Company to apply (subject to the transitional arrangements below) the wage,
classification and definition structure set out in this Schedule and the Skills Training Code of
Practice (exhibit P1—No 1242 of 1991) in place of existing arrangements as defined in Clause
37.—Definitions and Schedule 1—Rates of Pay of this award.
(c)
Transitional Arrangements:
In order to assist in making an orderly transition, the following arrangements shall apply:
(i)
From the first pay period commencing on or after 24 September 1991 an employee's new wage
group shall be determined in accordance with subclause (1) of Clause 4.—Wages of this
Schedule.
(ii)
Upon transition to the new classification structure, employees will perform work in accordance
with the new classifications and definitions set out in this Schedule and the Skills Training Code
of Practice (Exhibit P1—No. 1242 of 1991) in lieu of the classifications and definitions currently
set out in Schedule 1—Rates of Pay and Clause 37.—Definitions respectively of this award.
(iii)
For the purpose of transition to the new classification structure, no employee will suffer any loss
of ordinary time earnings.
(iv)
Any disputes arising from the wage classification and definition structure shall be handled
according to the grievance procedure agreed by the Consultative Committee. If such a dispute is
unable to be resolved by such a procedure it will be referred to the Western Australian Industrial
Relations Commission.
(d)
Review:
(i)
Prior to the expiration of the six month period, the parties will consult and make any changes to
the classification structure considered necessary according to subclause (2) of Clause 2.—
Structural Efficiency of this Schedule.
(ii)
At the expiration of the six month period, the Company will be required to have completed the
transitional phase.
New Classification Structure:
A.S.N.A.
TOTAL
Weekly Rate
$
$
$
(a)
Underground Employee:
Mine Operator Grade 1
311.60
50.00
361.60
Salvage Man
Pass Runner
Pipe Assembler
Sampler
Popper Machineman
Diamond Driller's Assistant
Air Hoist Operator
Ventilation Man
Hydraulic Fill Operator
Mine Operator Grade 2
321.60
50.00
371.60
Platelayer
Loco Operator
Mechanical Loader Operator
Scraper Operator
Braceman
Platman
Skipman
Scaler
Diesel Service Operator
Sanitary Man
Mine Operator Grade 3
338.50
50.00
388.50
Rock Drill Man
Powder Monkey
Long Hole Driller
Crusher Operator
Diamond Driller up to 15 Kw
Timberman
Mine Operator Grade 4
352.80
50.00
393.00
Rock Drill Man in Shaft
Timberman in Shaft
Diamond Driller over 15 Kw
Diesel Truck Loader Operator
Mechanised Rock Bolter
Mine Operator Grade 5
365.50
50.00
415.50
Hydraulic Jumbo Drill Operator
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$
(b)

(1)
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A.S.N.A.
$

TOTAL
$

Processing Employees
Process Operator—Grade 1
291.00
50.00
341.00
Process Operator—Grade 2
308.00
50.00
358.00
Process Operator—Grade 3
324.50
50.00
374.50
Process Operator—Grade 4
340.80
50.00
390.0080
Process Operator—Grade 5
370.90
50.00
420.90
Process Operator—Grade 6
399.00
50.00
449.00
(c)
Surface Employee
Surface Operator—Grade 1
291.00
50.00
341.00
Surface Operator—Grade 2
301.20
50.00
351.20
Surface Operator—Grade 3
315.30
50.00
365.30
Surface Operator—Grade 4
361.30
50.00
411.30
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is
contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
4.—WAGES
Until the transitional arrangements outlined in subclause (4) of Clause 3.—Classification, Structure and Definitions
of this Schedule have been complied with, the minimum rates of wages per week to employees covered by this
Schedule shall be as follows:
(a)
Underground
$
A.S.N.A.
TOTAL
$
$
Group 1
300.30
50.00
350.30
Trucker
Tool Carrier
Salvage Man
Pass Runner
Group 2
311.60
50.00
361.60
Pipe Sampler
Sampler
Popper Machineman
Diamond Driller's Assistant
Air Hoist Operator
Ventilation Man
Pump Attendant (as distinct
from Pumpman)
Hydraulic Fill Operator
Group 3
316.80
50.00
366.80
Platelayer
Train Crew
Mechanical Loader
Operator
Scraper Hauler Operator
Braceman
Platman
Skipman
Group 4
321.60
50.00
371.60
Scaler
Pumpman (engaged in
dewatering a mine)
Group 5
329.60
50.00
379.60
Rock Drill Man in other
places
Rock Bolter
Powder Monkey
Percussion Drill Operator
Sanitary Man
Crusher Operator
Group 6
338.50
50.00
388.50
Rock Drill Man in rises and
winzes
Raise Drill Operator
In-the-hole Hammer
Operator
Diamond Driller up to
15 kw
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Timberman
Group 7
Rock Drill Man in Shaft
Timberman in Shaft
Diamond Driller over 15
kw
Group 8
Diesel Truck and Loader
Operator
Diesel Personnel Carrier
Operator
Group 9
Hydraulic Jumbo Drill
Operator
Surface
(i)

2013

$

A.S.N.A.
$

TOTAL
$

346.70

50.00

396.70

352.80

50.00

402.80

365.50

50.00

415.50

Mining—Open Cut
Mine Employee—Grade
301.20
50.00
351.20
1
(ii)
Ore Processing
Process Operator—Grade
291.00
50.00
341.00
1
Process Operator—Grade
308.00
50.00
358.00
2
Process Operator—Grade
324.40
50.00
374.40
3
Process Operator—Grade
340.60
50.00
390.60
4
Process Operator—Grade
370.90
50.00
420.90
5
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is
contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(iii)
Leading Hand
(a)
(b)
(c)

14.35
21.60
28.10

5.—TRAINING
The parties to this Schedule have recognised the importance of training in the establishment of the Skills Training
Code of Practice.
(2)
Following consultation in accordance with Clause 2.—Structural Efficiency of this Schedule, the Company will
develop a training programme and establish a Training and Skills Manual consistent with the criteria set out in the
Skills Training Code of Practice.
6.—ALLOWANCES
In lieu of the allowance otherwise expressed in Clause 6.—Hours of Work, Clause 7.—Shift Work, Clause 8.—Overtime,
Clause 11.—Wet Places, Clause 19.—First Aid, Clause 38.—Special Rates and Clause 39.—Industry Allowance, of this
award.
$
Clause 6.—Overtime (Other than Continuous Shift Employees)
Subclause (6)—Meal Allowance
4.90
Clause 7.—Continuous Shift Employees
Subclause (7)—Meal Allowance
4.90
Clause 9.—Shift Work
Subclause (2)—Shift Allowance
7.97
Clause 11.—Wet Places
1.24
Clause 20.—First Aid
Subclause (4)—First Aid Allowance
1.52
Clause 40.—Special Rates
Subclause (1)—Height Money
1.07
Clause 41.—Industry Allowance
66.30
(1)
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GOLF LINK AND BOWLING GREEN EMPLOYEES
AWARD, 1993
No 16 OF 1967
27.—WAGES
The following shall be the minimum rates of wages payable to employees covered by this award.
Base Rate
Arbitrated Safety
Total Rate
per fortnight
Net Adjustment
per fortnight
$
$
$
CLASSIFICATIONS
(1)
Adult Employees
Trainee (90% of Groundsperson
Grade 1 rate)
561.40
176.00
737.40
Groundsperson Grade 1
623.80
176.00
799.80
Groundsperson Grade 2
630.80
176.00
806.80
Assistant Greenkeeper
675.40
176.00
851.40
Greenkeeper Tradesperson Grade 1
795.40
176.00
971.40
Greenkeeper Tradesperson Grade 2
814.00
176.00
990.00
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(2)
Apprentices (Percentage of Greenkeeper Tradesperson Grade 1)
%
First Year
42
Second Year
55
Third Year
75
Fourth Year
88
(3)
Leading Hands (Greenkeeper Tradesperson)
In addition to the appropriate rate prescribed in subclause (1) of this clause a Leading Hand shall be paid:
Extra Per Fortnight
$
(a)
If placed in charge of up to
three other employees including
at least one other Greenkeeper;
16.40
(b)
If placed in charge of more than
three other employees including
at least one other Greenkeeper
36.10
(4)
Minimum Wage Rates
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult Award
Wage unless otherwise provided in this clause.
(i)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the
beginning of the first pay period on or after 1 August 2001.
(ii)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions.
(iii)
Unless otherwise provided in this subclause adults employed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award Wage according to the hours worked.
(iv)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provision to the Minimum Adult Award Wage of $413.40 per week.
(v)
(aa)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
traineeships, or Jobskills traineeships or to other categories of employees who by prescription are
paid less than the minimum award rate.
(bb)
Liberty to apply is reserved in relation to employees excluded under (aa) above and any special
categories of employees not included here or otherwise in relation to the application of the
Minimum Adult Award Wage.
(vi)
Subject to this subclause the Minimum Adult Award Wage shall —
(aa)
apply to all work in ordinary hours.
(bb)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during
sick leave, long service leave and annual leave and for all other purposes of this award.
(vii)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult
apprentice in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate requires
specific mention as at 13th November 1997.)
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GOLD MINING ENGINEERING AND MAINTENANCE AWARD
NO. 26 of 1947
5.—CLASSIFICATION STRUCTURE AND RATES OF PAY
(1)

(a)
Classification

(2)

Rate
Per Week
$

Arbitrated
Total
Safety Net
Rate
Adjustments
Per Week
$
$
88.00
402.60
88.00
417.00
90.00
435.00
90.00
453.10
90.00
471.30
88.00
487.50
90.00
507.60
net adjustments available since December 1993,

Maintenance Employee Level 1
314.60
Maintenance Employee Level 2
329.00
Maintenance Employee Level 3
345.00
Maintenance Tradesperson Level 1
363.10
Maintenance Tradesperson Level 2
381.30
Maintenance Tradesperson Level 3
399.50
Maintenance Tradesperson Level 4
417.60
(b)
The rates of pay in this award include arbitrated safety
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
The following classification task statements are indicative only of the tasks which may be competently performed
by an employee at a level of the classification.
Maintenance Employee Level 1
87%
Semi-skilled employees, on commencement, engaged on basic maintenance training, including induction, site
safety and operational procedures.
Maintenance Employee Level 2
90%
An employee who has satisfactorily completed basic maintenance training and has completed not less than three
months employment at an enterprise. Employees at this level will perform non-trade engineering skills including
but not limited to assisting tradespersons, operation of maintenance equipment and using tools appropriate to tasks
allocated.
An employee at this level shall possess skills and knowledge equivalent to, or hold an Engineering Production
Certificate Level 1, or equivalent accredited qualification.
Maintenance Employee Level 3
95%
Semi-skilled employees who demonstrate skill and knowledge superior to maintenance employee level 2.
Employees at this level may be involved with servicing of production machinery, hold certificated rigging or lifting
tickets, non-trades welding/cutting to a level which requires the exercise of skill and knowledge required and
agreed for the enterprise concerned.
An employee at this level shall possess skills and knowledge equivalent to, or hold an Engineering Production
Certificate Level 2, or equivalent accredited qualification.
Maintenance Tradespersons Level 1
100%
An employee who holds an appropriate Trades Certificate or Tradespersons Rights Certificate as an
Engineering Tradesperson (electrical/electronic);
Engineering Tradesperson (mechanical); or
Engineering Tradesperson (fabrication); and
is able to exercise competently the skills and knowledge of that trade.
Employees shall perform all non-trade tasks incidental to their work including tasks of any lower classification
level. Employees at this level shall also perform other trade tasks associated with their work provided that such
other trade work does not require additional formal technical training.
Maintenance Tradesperson Level 2
105%
A maintenance tradesperson who demonstrates the ability to accurately identify equipment faults and effect
maintenance practices applied to that equipment in critical areas of the operations, exercises trade skills relevant to
the specific requirements of the enterprise at a higher level than Maintenance Tradesperson Level 1, who has an
understanding of applicable health and safety standards, can perform work under general supervision either
individually or in a team environment, and can perform trade and non-trade tasks incidental to their work, and has
either
(a)
satisfactorily completed a minimum of three accredited technical training modules and complemented
such training with relevant on the job skill application to the appropriate level of competence where
defined in a training programme established for an enterprise;
(b)
completed one-third of an appropriate Post Trade Certificate; or
(c)
has been assessed as possessing skills and knowledge equivalent to the accredited training for this level.
Maintenance Tradesperson Level 3
110%
A maintenance tradesperson who is able to correctly diagnose faults, evaluate and assess the possible impact to the
operation and initiate first stage maintenance remedial action, who works with minimal supervision, provides other

2016

(3)

(4)

(5)

(6)
(7)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

81 W.A.I.G.

trades guidance and assistance, exercises trade skills relevant to the specific requirements of the enterprise at a
higher level than maintenance tradesperson level 2, who has an understanding of applicable health and safety
standards and has either
(a)
satisfactorily completed six accredited technical training modules and complemented such training with
relevant on the job skill application to the appropriate level of competence as defined in a training
programme established for the enterprise;
(b)
completed two-thirds of an appropriate Post Trade Certificate; or
(c)
has been assessed as possessing skills and knowledge equivalent to the accredited training at this level.
Maintenance Tradesperson Level 4
115%
A maintenance tradesperson who capably plans and organises the daily and weekly routine, has the ability to lead a
team of maintenance employees, is competent to resource materials and services for this level of work, completes
work to a defined schedule, updates equipment history records, and has a thorough knowledge of occupational
health and safety requirements of the employer, plans and works effectively without supervision, in conjunction
with supervisors and trainers (provided the employee is trained and where necessary is registered) assists in the
provision of training and assessment of lower level employees and has either:—
(a)
satisfactorily completed nine accredited technical training modules and complemented such training with
relevant on the job skill application to the appropriate level of competence as defined in a training
programme established for the enterprise;
or
(b)
completed an appropriate Post Trade Certificate;
or
(c)
has been assessed as possessing skills and knowledge equivalent to the accredited training for this level.
Industry Allowance:
(a)
Each employee shall be paid an allowance of $71.00 per week.
(b)
The allowance recognises, and is in payment for, all aspects of work in the industry including the location
and nature of individual operation within it.
(c)
The allowance shall be paid in addition to the weekly wage rates contained in subclause (1) of this clause
and shall be paid for all purposes of the award.
Leading Hands:
In addition to the weekly wage prescribed for an employee's classification, a Leading Hand shall be paid the
following:
$
(a)
If in charge of not less than three
and not more than ten other employees
15.40
(b)
If in charge of more than ten and not
more than 20 employees
23.10
(c)
If in charge of more than 20 employees
30.10
Apprentices:
Apprentices shall be paid the following percentage of tradesperson rate per week.
Four year term %
First year
42
Second year
55
Third year
75
Fourth year
88
Three and a half year term—
First six months
42
Next year
55
Following year
75
Final year
88
Third year term—
First year
55
Second year
75
Third year
88
Apprentices shall also receive the above percentage rates of the District Allowance, Tool Allowance, and Industry
Allowance.
Casual Employees:
Casual employees shall be paid ordinary rates plus twenty percent.
Tool Allowance:
(a)
Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required by
that tradesperson or apprentice in the performance of work as a tradesperson or as an apprentice the
employer shall pay a tool allowance of—
(i)
$9.30 per week to such tradesperson; or
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(ii)

in the case of an apprentice a percentage of $9.30, being the percentage which appears against the
year of apprenticeship in subclause (5) of this clause, for the purpose of such tradesperson or
apprentice supplying and maintaining tools ordinarily required in the performance of work as a
tradesperson or as an apprentice.
(b)
Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of,
the ordinary weekly wage prescribed in this clause.
(c)
An employer shall provide for the use of tradespersons or apprentices all necessary power tools, special
purpose tools and precision measuring instruments.
(d)
A tradesperson or apprentice shall replace or pay for any tools supplied by his employer if lost through
the employees negligence.
(8)
Minimum Wage
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult Award
Wage unless otherwise provided in this clause.
(i)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the
beginning of the first pay period on or after 1 August 2001.
(ii)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions.
(iii)
Unless otherwise provided in this subclause adults employed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award Wage according to the hours worked.
(iv)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provision to the Minimum Adult Award Wage of $413.40 per week.
(v)
(aa)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
traineeships, or Jobskills traineeships or to other categories of employees who by prescription are
paid less than the minimum award rate.
(bb)
Liberty to apply is reserved in relation to employees excluded under (aa) above and any special
categories of employees not included here or otherwise in relation to the application of the
Minimum Adult Award Wage.
(vi)
Subject to this subclause the Minimum Adult Award Wage shall —
(aa)
apply to all work in ordinary hours.
(bb)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during
sick leave, long service leave and annual leave and for all other purposes of this award.
(vii)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult
apprentice in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate requires
specific mention as at 13th November 1997.)

(1)

(a)

APPENDIX I
- KALGOORLIE CONSOLIDATED GOLD MINES PTY LTD
5.—WAGES
Until the transitional arrangements outlined in subclause (4) of Clause 3.—Classification Structures and
Definitions of this Appendix have been complied with, the minimum rates of wages payable per week to
employees covered by this Appendix shall be as follows—
Occupation

Driller and/or Screwer
Motor Attendant
Electrical Installer
Linesperson—
Grade 1—i.e. with not less than three years’
experience as a linesperson
Grade 2—i.e. with less than three years’
experience as a linesperson
Pipe Fitter
Coppersmith
Blacksmith
Electrical Fitter
Fitter
Motor Mechanic
Turner and/or Machinist
Oxy-acetylene and Electrical Welder
Pattern Maker
Drill Doctor
Boilermaker
(b)

Rate
Per Week
$
314.60
314.60
363.20
363.20

Arbitrated
Safety Net
Adjustments
$
88.00
88.00
88.00
88.00

Total
Rate
Per Week
$
402.60
402.60
451.20
451.20

345.00

88.00

433.00

329.00
363.20
363.20
363.20
363.20
363.20
363.20
363.20
374.30
327.40
363.20

88.00
88.00
88.00
88.00
88.00
88.00
88.00
88.00
90.00
88.00
88.00

417.00
451.20
451.20
451.20
451.20
451.20
451.20
451.20
464.30
415.40
451.20

The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
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These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

(1)

GOVERNMENT DREDGE MASTERS, MATES AND ENGINEERS AWARD
NO. 34 OF 1960
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
6.—RATES OF PAY
The following shall be the minimum weekly rates of wage payable to employees covered by this Award ASNA
Launch Masters
$52.00
515.62
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.

(2)

Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
It is a term of this Award that the union undertakes for the duration of the Principles determined by the
Commission in Court Session in Application No. 1940 of 1989 not to pursue any extra claims award or
overaward except when consistent with the State Wage Principles.

GOVERNMENT ENGINEERING AND BUILDING TRADES FOREMEN AND SUB FOREMEN AWARD
NO. 15 OF 1973
1B.—MINIMUM ADULT AWARD WAGE
(1)
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
(2)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
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(3)

The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
(4)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
SCHEDULE B—WAGES
(1)
Rate per week:
Base Rate
Arbitrated
Total Rate
$
$
Safety Net
Adjustments
$
(a) Foreman Class 1
615.60
76.00
691.60
629.60
76.00
705.60
643.40
76.00
719.40
Foreman Class 2
562.40
76.00
638.40
575.40
76.00
651.40
588.60
76.00
664.60
603.90
76.00
679.90
(b) Sub-Foreman
527.50
74.00
601.50
539.60
76.00
615.60
550.20
76.00
626.20
(2)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the
terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

(1)
(2)
(3)
(4)
(5)
(6)

GOVERNMENT OFFICERS (SOCIAL TRAINERS) AWARD 1988
NO. PSA A 20 OF 1985
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less
than pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
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(b)

(7)

(8)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

(1)

Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise
agreements and over award arrangements. Absorption which is contrary to the terms of an agreement is not
required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

GOVERNMENT OFFICERS (STATE GOVERNMENT INSURANCE COMMISSION) AWARD, 1987
NO. PSA A21 OF 1986
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
18.—SALARY CLASSIFICATIONS
Subject to the provisions of subclause (2) of this clause the annual salaries applicable to officers covered by Clause 19 –
Salaries – Specified Callings, of this award shall be:
Salary Per
Arbitrated
Total Salary
Level
Safety Net
Annum
Per Annum
$
$
Adjustments
$
Level 1
Under 17 years
11,355
1,447
12,802
17 years
13,270
1,691
14,961
18 years
15,480
1,972
17,452
19 years
17,918
2,284
20,202
20 years
20,122
2,565
22,687
1.1
22,104
2,817
24,921
1.2
22,756
2,817
25,573
1.3
23,407
2,817
26,224
1.4
24,054
2,922
26,976
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1.5
1.6
1.7
1.8
1.9

24,705
25,356
26,105
26,623
27,389

Arbitrated
Safety Net
Adjustments
$
2,922
2,922
2,818
2,818
2,818

Level 2
2.1
2.2
2.3
2.4
2.5

28,306
29,009
29,748
30,529
31,346

2,818
2,818
2,818
2,818
2,818

31,124
31,827
32,566
33,347
34,164

Level 3
3.1
3.2
3.3
3.4

32,469
33,344
34,246
35,172

2,818
2,818
2,818
2,818

35,287
36,162
37,064
37,990

Level 4
4.1
4.2
4.3

36,442
37,437
38,461

2,818
2,714
2,714

39,260
40,151
41,175

Level 5
5.1
5.2
5.3
5.4

40,433
41,766
43,151
44,588

2,714
2,714
2,714
2,714

43,147
44,480
45,865
47,302

Level 6
6.1
6.2
6.3
6.4

46,899
48,470
50,096
51,832

2,714
2,714
2,714
2,714

49,613
51,184
52,810
54,546

Level 7
7.1
7.2
7.3

54,494
56,336
58,340

2,714
2,714
2,714

57,208
59,050
61,054

Level 8
8.1
8.2
8.3

61,597
63,930
66,823

2,714
2,714
2,714

64,311
66,644
69,537

Level 9
9.1
9.2
9.3

70,436
72,877
75,661

2,714
2,714
2,714

73,150
75,591
78,375

Class 1
Class 2
Class 3
Class 4

79,871
84,081
88,289
92,499

2,714
2,714
2,714
2,714

82,585
86,795
91,003
95,213

Level

(2)

Salary Per
Annum
$

2021

Total Salary
Per Annum
$
27,627
28,278
28,923
29,441
30,207

Pursuant to Regulation 3 of the Public Service Regulations 1979, made under the Public Service Act 1978-1985 the
General Division shall consist of the following classification and annual salary:
COLUMN A
COLUMN B
Salary
Salary
CLASSIFICATION
Per Annum
Per Annum
$
$
G-11-13
NOTE:

45,513

48,749

Salary rates in Column A shall have effect on and from the 28th day of September, 1988.

2022

(1)

(2)

(3)
(4)
(5)
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Salary rates in Column B shall have effect from the first pay period commencing on or after the 1 August,
2001.
19.—SALARIES—SPECIFIED CALLINGS
Officers, who possess a relevant tertiary level qualification, or equivalent determined by the employer, and who are
employed in the callings of Agricultural Scientist, Architect, Dental Officer, Educational Officer, Engineer, Forestry
Officer, Geologist, Laboratory Technologist, Land Surveyor, Legal Officer, Librarian, Medical Officer, Planning
Officer, Probation and Parole Officer, Psychiatrist, Clinical Psychologist, Psychologist, Quantity Surveyor, Scientific
Officer, Social Worker, Superintendent of Education, Therapist (Occupational, Physio or Speech), Veterinary
Scientist, or any other professional calling determined by the employer, shall be entitled to annual salaries as follows:
Level
Salary Per
Arbitrated
Total Salary
Annum
Safety Net
Per Annum
Adjustment
$
$
$
Level 2/4
1st year
28,306
2,818
31,124
2nd year
29,748
2,818
32,566
3rd year
31,346
2,818
34,164
4th year
33,344
2,818
36,162
5th year
36,442
2,818
39,260
6th year
38,461
2,714
41,175
Level 5
1st year
40,433
2,714
43,147
2nd year
41,766
2,714
44,480
3rd year
43,151
2,714
45,865
4th year
44,588
2,714
47,302
Level 6
1st year
46,899
2,714
49,613
2nd year
48,470
2,714
51,184
3rd year
50,096
2,714
52,810
4th year
51,832
2,714
54,546
Level 7
1st year
54,494
2,714
57,208
2nd year
56,336
2,714
59,050
3rd year
58,340
2,714
61,054
Level 8
1st year
61,597
2,714
64,311
2nd year
63,930
2,714
66,644
3rd year
66,823
2,714
69,537
Level 9
1st year
70,436
2,714
73,150
2nd year
72,877
2,714
75,591
3rd year
75,661
2,714
78,375
Class 1
79,871
2,714
82,585
Class 2
84,081
2,714
86,795
Class 3
88,289
2,714
91,003
Class 4
92,499
2,714
95,213
Subject to subclause (4) of this clause, on appointment or promotion to the Level 2/4 under this clause:
(a)
Officers, who have completed an approved three year tertiary qualification, relevant to their calling,
shall commence at the first year increment.
(b)
Officers, who have completed an approved four year tertiary qualification, relevant to their calling, shall
commence at the second year increment.
(c)
Officers, who have completed an approved Masters or PhD degree relevant to their calling shall
commence on the third year increment.
Provided that officers who attain a higher tertiary level qualification after appointment shall not be entitled to any
advanced progression through the range.
The Employer shall be exclusively responsible for determining the relevant acceptable qualifications for
appointment for the callings covered by this clause and shall maintain a manual setting out such qualifications.
The Employer in allocating levels pursuant to subclause (a) of this clause may determine a commencing salary
above level 2/4 for a particular calling/s.
The following conditions shall apply to officers in the callings detailed below:
(a)
Education Officers—Officers employed in the calling of Education Officer and appointed or promoted
to level 2/4 under this Award shall commence on the following salary points:
(i)
Officers who have completed an approved three year qualification, relevant to their calling,
shall commence at the first year of the range subject to (v) below.
(ii)
Officers who have completed an approved four year tertiary qualification, relevant to their
calling, shall commence at the second year of the range, subject to (v) below.
(iii)
Officers, who hold a relevant qualification such as an Honours or other four year degree (or
equivalent) plus a Diploma of Education, or a relevant Masters degree or PhD, shall
commence at the third year of the range, subject to (v) below.
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(v)

(6)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

2023

Officers, who hold a relevant Masters Degree or PhD plus a Diploma of Education, shall
commence at the fourth year of the range, subject to (v) below.
Officers, who have not less than two years of relevant experience, shall receive an additional
increment at the time of appointment. Where the officer has had three or more years of
relevant experience, two additional increments shall be granted at the time of commencement.

Engineers—
(i)
Officers employed in the calling of Engineer and who are classified level 2/4 under this Award shall be
paid a minimum salary at the rate prescribed for the maximum of level 2/4 where the officer is an
"experienced engineer" as defined.
For the purposes of this paragraph "experienced engineer" shall mean:—
(a)
An engineer appointed to perform professional engineering duties and who is a Corporate
Member of The Institution of Engineers, Australia or who attains that status during service.
(b)
An engineer appointed to perform professional duties who is not a Corporate Member of The
Institution of Engineers, Australia but who possesses a degree or diploma from a University,
College or Institution acceptable to the Employer on the recommendation of The Institution of
Engineers, Australia, and who—
(1)
having graduated in a four or five year degree course at a University or Institution
recognised by the Employer, has had four years' experience on professional
engineering duties acceptable to the Employer, since becoming a qualified engineer,
or
(2)
not having a University degree but possessing a diploma recognised by the
Employer has had five years' experience on professional engineering duties,
recognised by the Employer since becoming a qualified engineer.
(ii)
An Engineer, who is classified Level 6 under this Award, and who was classified as an Engineer, Level
3 prior to 17th September, 1971, (the operative date of The Public Authority (Professional Engineers)
Salaries Agreement, No. 103 of 1971) shall, after progressing through the incremental range in Level 6
of this Award, proceed by way of permanent allowance to the minimum salary of Level 7 of this Award,
provided that the allowance shall be automatically varied to conform to variations to the minimum
salary of Level 7.
(c)
Legal Officers—There shall be for the calling of Legal Officer an additional salary point
which shall be the salary applicable to Level 9 (maximum) plus a special allowance
equivalent to half the difference between Level 9 (maximum) and Class 1.

GOVERNMENT OFFICERS SALARIES, ALLOWANCES AND CONDITIONS AWARD 1989
NO. PSA A3 OF 1989
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
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SCHEDULE D – SALARIES
The annual salaries applicable to officers covered by this Award.
Salary Per
Arbitrated
Level
Annum
Safety Net
$
Adjustments
$
Level 1
Under 17 years
11,355
1,447
17 years
13,270
1,691
18 years
15,480
1,972
19 years
17,918
2,284
20 years
20,122
2,565
1.1
22,104
2,817
1.2
22,756
2,817
1.3
23,407
2,817
1.4
24,054
2,922
1.5
24,705
2,922
1.6
25,356
2,922
1.7
26,105
2,818
1.8
26,623
2,818
1.9
27,389
2,818
Level 2
2.1
28,306
2,818
2.2
29,009
2,818
2.3
29,748
2,818
2.4
30,529
2,818
2.5
31,346
2,818
Level 3
3.1
32,469
2,818
3.2
33,344
2,818
3.3
34,246
2,818
3.4
35,172
2,818
Level 4
4.1
36,442
2,818
4.2
37,437
2,714
4.3
38,461
2,714
Level 5
5.1
40,433
2,714
5.2
41,766
2,714
5.3
43,151
2,714
5.4
44,588
2,714
Level 6
6.1
46,899
2,714
6.2
48,470
2,714
6.3
50,096
2,714
6.4
51,832
2,714
Level 7
7.1
54,494
2,714
7.2
56,336
2,714
7.3
58,340
2,714
Level 8
8.1
61,597
2,714
8.2
63,930
2,714
8.3
66,823
2,714
Level 9
9.1
70,436
2,714
9.2
72,877
2,714
9.3
75,661
2,714
Class 1
79,871
2,714
Class 2
84,081
2,714
Class 3
88,289
2,714
Class 4
92,499
2,714

81 W.A.I.G.

Total Salary
Per Annum
$
12,802
14,961
17,452
20,202
22,687
24,921
25,573
26,224
26,976
27,627
28,278
28,923
29,441
30,207
31,124
31,827
32,566
33,347
34,164
35,287
36,162
37,064
37,990
39,260
40,151
41,175
43,147
44,480
45,865
47,302
49,613
51,184
52,810
54,546
57,208
59,050
61,054
64,311
66,644
69,537
73,150
75,591
78,375
82,585
86,795
91,003
95,213

(EDIT SCH)
SCHEDULE E—SALARIES—SPECIFIED CALLINGS
Officers, who possess a relevant tertiary level qualification, or equivalent determined by the employer and who are employed
in the callings of Agricultural Scientist, Architect, Architectural Graduate, Community Corrections Officer, Dental Officer,
Dietitian, Educational Officer, Engineer, Geologist, Laboratory Technologist, Land Surveyor, Legal Officer, Librarian,
Medical Officer, Pharmacist, Planning Officer, Podiatrist, Psychiatrist, Clinical Psychologist, Psychologist, Quantity Surveyor,
Medical Imaging Technologist, Nuclear Medicine Technologist, Radiation Therapist, Scientific Officer, Social Worker,
Therapist (Occupational, Physio or Speech), Veterinary Scientist, or any other professional calling determined by the employer
shall be entitled to annual salaries as follows:

81 W.A.I.G.
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Level

Level 2/4
1st year
2nd year
3rd year
4th year
5th year
6th year
Level 5
1st year
2nd year
3rd year
4th year
Level 6
1st year
2nd year
3rd year
4th year
Level 7
1st year
2nd year
3rd year
Level 8
1st year
2nd year
3rd year
Level 9
1st year
2nd year
3rd year
Class 1
Class 2
Class 3
Class 4

2025

Salary Per
Annum
$

Arbitrated
Safety Net
Adjustment
$

Total Salary
Per Annum
$

28,306
29,748
31,346
33,344
36,442
38,461

2,818
2,818
2,818
2,818
2,818
2,714

31,124
32,566
34,164
36,162
39,260
41,175

40,433
41,766
43,151
44,588

2,714
2,714
2,714
2,714

43,147
44,480
45,865
47,302

46,899
48,470
50,096
51,832

2,714
2,714
2,714
2,714

49,613
51,184
52,810
54,546

54,494
56,336
58,340

2,714
2,714
2,714

57,208
59,050
61,054

61,597
63,930
66,823

2,714
2,714
2,714

64,311
66,644
69,537

70,436
72,877
75,661
79,871
84,081
88,289
92,499

2,714
2,714
2,714
2,714
2,714
2,714
2,714

73,150
75,591
78,375
82,585
86,795
91,003
95,213

GOVERNMENT RAILWAYS LOCOMOTIVE ENGINEMEN'S AWARD 1973-1990
NO. 13 OF 1973
14.—RATES OF PAY
Item No.
Grade or Designation
Arbitrated Safety Net
Total Rate per Week
Adjustments(3 x $8 +
$14 or $12) (+ $12 or
$10) + ($15)
(1)

Trainee Engineman and Locomotive Trainee (unqualified):
(a)
A junior locomotive trainee (unqualified) shall be paid at the rate of the following percentages of the
appropriate rate prescribed for item number 1(b)(i) herein.

(b)

(c)

(c)

(i)
Under 18 years
60%
(ii)
18 years and under 19 years
70%
(iii)
19 years and under 20 years
80%
(iv)
20 years and under 21 years
90%
21 years and over:
(i)
1st year of adult service
(ii)
2nd year of adult service
(iii)
Thereafter
Qualified to act as fireman or driver’s assistant:
(i)
1st year of adult service
(ii)
2nd year of adult service
(iii)
Thereafter
Locomotive Trainee (qualified) and when acting as a fireman or
driver's assistant
(i)
1st year of adult service
(ii)
2nd year of adult service
(iii)
Thereafter

278.30
324.70
371.00
417.40
463.80
470.50
477.40
473.40
479.90
487.10

478.30
484.70
492.20
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Fireman or Driver's Assistant and Locomotive Trainee (appointed):
(a)
First Year
(i)
Less than 1 year adult service
489.20
Over 1 year's adult service but less than 2
(ii)
495.50
years
(iii)
Over 2 years' adult service
502.70
(b)
Second year
(i)
Less than 2 years' adult service
508.20
(ii)
Over 2 years' adult service
515.50
(c)
Third year
525.20
Fireman or Driver's Assistant qualified in driver's duties and Driver's Assistant (qualified):
(a)
(i)
First year
547.80
(ii)
Second year
565.00
(iii)
Third year and thereafter
577.80
593.30
(b)
When acting as a driver
Shunting Fireman:
A fireman or driver's assistant who at the worker's own request or for health or disciplinary reasons is regressed to
the grade of shunting fireman and is employed full-time on shunting duties, shall be paid as follows:
(a)
First year
(i)
Less than 1 year adult service
476.70
(ii)
Over 1 year adult service but less than 2 years
483.40
(iii)
Over 2 years' adult service
490.10
(b)

Second year
Less than 2 years' adult service
486.90
Over 2 years' adult service
493.80
(c)
Third year and thereafter
498.90
(a)
Engine Driver (including Diesel Railcar Driver and Diesel Locomotive Driver):
(i)
First year
600.10
(ii)
Thereafter
602.90
(iii)
Special Class
610.60
(b)
Driver (so classified) not in receipt of the rate prescribed in (a)(iii) hereof, who in any week for the most
part of the rostered week's work, drives a passenger train or freight train tabled at passenger speed 105.00
kilometres or more in one direction.
610.60
(c)
Provided that the senior twenty-five (25) per cent of all mainline drivers employed shall be paid at the rate
prescribed in (a)(iii) hereof. Advancement to the higher rate will be arranged annually and will operate
from the first pay period commencing on or after July 7.
The number of drivers to be advanced each year shall be determined by calculating the total number of all
mainline drivers employed at July 1 and any driver in the senior twenty-five (25) per cent not previously in
receipt of the higher rate shall be advanced in accordance with the foregoing provisions.
Where the number of mainline drivers previously advanced and in receipt of the higher rate is greater than
twenty-five (25) per cent of all mainline drivers employed on July 1 no variation will be made.
Shunting Driver:
An engineman who, at the worker's own request or for health or disciplinary reasons is regressed to the grade of
shunting driver and is employed full-time on shunting duties shall be paid as follows:
First year
532.90
Second year and thereafter
557.50
Driver in Charge:
A driver, while required to undertake the duties of a driver in charge of an out-depot, shall work through the roster
for that depot and shall be paid the highest ordinary wage prescribed for locomotive drivers. In addition, the driver
in charge shall be paid the following amounts—
(a)
at an out-depot where six or more workers are stationed
12.00
(b)
at an out-depot where fewer than six workers are stationed
10.00
provided that on relinquishing the duties of a driver-in-charge a driver will revert to the wage he would have
received had the driver not acted as driver-in-charge.
No driver shall be entitled to promotion from one class to another unless the driver satisfactorily passes any
examination or test required by the head of the branch.
A driver whilst acting as sub-foreman shall be paid in accordance with the current award of the Railways
Classification Board; provided that the driver shall not be paid a less rate than that prescribed in this award for a
driver in charge.
(i)
(ii)

(5)

(6)

(a)
(b)
(7)

(8)
(9)

(10)

81 W.A.I.G.

Permanent Cleaner:
(a)
First year of adult service
(b)
Second year of adult service
(c)
Thereafter

471.60
483.40
490.10

81 W.A.I.G.
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(12)

(13)

(14)

(15)

(16)
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Kilowatt Allowance:
(a)
A locomotive driver, fireman, driver's assistant or worker acting as such, who in any shift works a train
hauled by one or more operating diesel electric or diesel locomotives with a total rated kilowatt for traction
specified hereunder shall, in addition to the wages prescribed in this clause, be paid an allowance as
follows:
(i)
For a period of four hours or more—
Up to and including 976 kilowatts
nil
Over 976 kilowatts but not exceeding 2760 kilowatts
17.70
Over 2760 kilowatts
35.50
(ii)
For a period of less than four hours one eighth of the appropriate allowance prescribed in (i)
hereof for each hour or part thereof worked, calculated to the nearest 10 cents, with any broken
part of 10 cents not exceeding five cents being disregarded.
Provided that where a locomotive engineman commences a shift working a train entitling him to
payment of a rate of allowance specified in this paragraph, the rate shall continue to apply
throughout the shift irrespective of any variation in the locomotive kilowatt rating.
(b)
The allowance shall stand alone and not be taken into consideration in the calculation of overtime, other
penalty payments or guaranteed payment.
(c)
The provisions of this subclause shall not apply to a locomotive engineman performing shunting duties at
terminal depots.
Suburban Electric Railcar Allowance:
(a)
A worker qualified in the operation of electric suburban railcars and who, for any shift or part of a shift is
rostered to work as a driver on the suburban rail system shall, for the whole of that shift, be paid the
following rate of allowance in addition to the appropriate rate of pay:
Engine Driver
(i)
First year
26.20
(ii)
Thereafter
26.50
(iii)
Special Case
26.90
This allowance shall form part of the total rate of pay.
(b)
For the purpose of this subclause "driver" shall include "shed driver" provided that a shed driver in receipt
of the above allowance shall be available and capable of being rostered for passenger operations.
(a)
A fireman or driver's assistant working trains at Hampton and Redmine and being required to supervise
and be responsible for the loading or unloading of a train shall be paid 80 cents per shift.
(b)
A fireman or driver's assistant working trains at Western No. 2 Collie shall be paid 15 cents per hour with a
minimum of two hours for each train worked.
Minimum Wage
(a)
Notwithstanding the provisions of this clause no adult worker shall be paid less than $413.40 per week
payable from the beginning of the first pay period commencing on or after 1st August 2001 as ordinary
rates of pay in respect of the ordinary hours of work prescribed by this award.
(b)
Where a minimum rate of pay as aforesaid is applicable to workers for work in ordinary hours, the same
rate shall be applicable to the calculation of overtime and all other penalty rates, payment during the sick
leave and annual leave and all other purposes of this award.
Should the rates of pay provided in Clause 4 of Part (iii) of the Locomotive Enginemen's Award 1966 issued under
the authority of the Commonwealth Conciliation and Arbitration Act and to which the Commissioners of Railways,
Victoria, South Australia, Tasmania are respondents be varied, any variation to the rate per week in this clause which
may result therefrom shall operate from the same date as the variations made to Clause 4 of the first mentioned
award.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments

(1)

GOVERNMENT WATER SUPPLY, SEWERAGE AND DRAINAGE EMPLOYEES AWARD 1981
NO. 2 OF 1980
38.—WAGES
Subject to this clause, an adult employee in a classification specified in the tables set out in subclauses (2) and (5)
hereof (other than an apprentice) shall be paid at the respective award wage rate per week assigned to that class of
work.
The rates prescribed in subclauses (2) and (5) hereof shall operate from the first pay period commencing on or after 9
July 1992.
The all-purpose hourly rate for the Award shall be one-thirty-eighth of the total rate prescribed herein.
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Classification Structure
(a) (i) Water Industry Engineering Trades Employees (other than Instrument/Electrical Classifications)
Arbitrated
Safety Net
Rate
Total
Adjustments
$
Rate
$
$
Level C13
357.50
88.00
445.50
Level C12
381.10
88.00
469.10
Level C11
402.90
88.00
490.90
Level C10
436.00
90.00
526.00
Level C9
457.80
90.00
547.80
Level C8
479.60
88.00
567.60
Level C7
501.40
88.00
589.40
Level C6
545.00
88.00
633.00
Level C5
566.80
88.00
654.80
(ii) Water Industry Engineering Trades Employees (Instrument/Electrical Classifications)
Arbitrated
Rate
Safety Net
Total
Adjustments
$
Rate
$
$
Level DC10
494.10
88.00
582.10
Level DC9
525.20
88.00
613.20
Level DC8
547.00
88.00
635.00
Level DC7
568.80
88.00
656.80
Level DC6
601.10
88.00
689.10
Level DC5
622.90
88.00
710.90
(iii)
In addition to the above rates an employee designated in classifications C13 to C7 inclusive or
DC10 to DC7 inclusive shall receive an all purpose experience allowance of $10.30 payable after
one year of service in the Water Industry. If an employee has already qualified for a Government
Industry allowance or equivalent allowance in other areas of State Government employment,
then this would qualify the employee for the all purpose experience allowance. This experience
allowance shall be adjusted in accordance with any movements to the wage prescribed herein.
(iv)
The rates of pay in this award include arbitrated safety net adjustments available since December
1993, under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of
pay received by employees since 1 November 1991 above the rate prescribed in the Award,
except where such absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those
resulting from enterprise agreements, are not to be used to offset arbitrated safety net
adjustments.
(b)
Employees employed within the structure/levels within this clause shall perform work to the level of their
competence in accordance with the definitions and training programme set out in Clause 5.—Definitions,
and Clause 45.—Training, of this Award.
(c)
Progression from one Water Industry Engineering Tradesperson/Employee level to the next shall be
contingent upon such additional skills being required to be performed by the employer, the related level of
technology being in operation, such a move promotes and maintains the cost efficiency and effectiveness of
the work area, and the individual having demonstrated capability and such pre-requisites and minimum
training as prescribed in the Clause 5.—Definitions, of this Award.
(d)
In addition to the rates prescribed in subparagraph (i) of paragraph (a) hereof, an employee on successful
completion of the first half (Stage 2B) of the instrument/electrical cross trade TAFE training shall be paid an
all purpose allowance of $15.00 per week. Payment of this allowance is subject to satisfactory progression
in instrument/electrical cross trade training and ceases upon appointment to the DC structure prescribed in
subparagraph (ii) of paragraph (a) hereof.
Transition Arrangements
(a)
For the purposes of the adoption of the new classification structure the interim classifications shall be moved
into the new levels as follows.
WIT Level C12
Engineering Trades (Government) Award 1967
Engineering Employee Level 2
Engineering Employee Level 3
Government Water Supply Sewerage and Drainage Employees Award 1981
Engineering Employee Level 3
Government Water Supply (Kalgoorlie Pipeline) Award 1981
Engineering Employee Level 3
WIT Level C11
Engineering Trades (Government) Award 1967
Engineering Employee Level 4 Group B
Engineering Employee Level 4 Group C
Engineering Employee Level 4 Group D

81 W.A.I.G.
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Engineering Trades (Government) Award 1967
Engineering Employee Level 4 Group A
Government Water Supply, Sewerage and Drainage Employees Award 1981
Engineering Employee Level 4 Group A
Government Water Supply (Kalgoorlie Pipeline) Award 1981
Engineering Employee Level 4 Group A
WIT Level C10
Engineering Trades (Government) Award 1967
Engineering Tradesperson Level 1
Government Water Supply, Sewerage and Drainage Employees Award 1981
Engineering Tradesperson Level 1
Government Water Supply (Kalgoorlie Pipeline) Award 1981
Engineering Tradesperson Level 1
WIT Level C9
Engineering Trades (Government) Award 1967
Engineering Tradesperson Level 2
Government Water Supply, Sewerage and Drainage Employees Award 1981
Engineering Tradesperson Level 2
Government Water Supply (Kalgoorlie Pipeline) Award 1981
Engineering Tradesperson Level 2
WIT Level C8
Engineering Trades (Government) Award 1967
Engineering Tradesperson Level 3 Group A
Engineering Tradesperson Level 3 Group B
Government Water Supply, Sewerage and Drainage Employees Award 1981
Engineering Tradesperson Level 3 Group B
Engineering Tradesperson Level 3 Group C
Government Water Supply (Kalgoorlie Pipeline) Award 1981
Engineering Tradesperson Level 3 Group B
Engineering Tradesperson Level 3 Group C
Government Water Supply, Sewerage and Drainage Employees Award 1981
Engineering Tradesperson Level 3 Group A
Government Water Supply (Kalgoorlie Pipeline) Award 1981
Engineering Tradesperson Level 3 Group A
WIT Level C6
Government Water Supply, Sewerage and Drainage Employees Award 1981
Engineering Tradesperson Level 4 Group A
Engineering Tradesperson Level 4 Group B
Engineering Tradesperson Level 4 Group C
(b)

For the purpose of adoption of the new DC classification structure, instrument/electrical classifications shall
be aligned into the new levels as follows—
(i)
An employee on completion of the instrument/electrical cross trade training shall be appointed to
the DC structure on one of the following bases—
(aa)
Existing employees classified at C10, C9 or C8 following the reclassification process
outlined in paragraph (5)(b) of Clause 44.—Structural Efficiency, of this Award shall be
appointed to level DC8; or
(bb)
Existing employees classified at C7, C6 or C5 following the reclassification process
outlined in paragraph (5)(b) of Clause 44.—Structural Efficiency, of this Award shall be
appointed to level DC7, DC6 or DC5 respectively.
(cc)
Existing employees in either of the cases described in placitum (aa) or (bb) above shall
not be able to pursue a claim for reclassification as described in paragraph (5)(b) of
Clause 44.—Structural Efficiency, of this Award on the basis of studies undertaken
and/or skills attained as part of the instrument or electrical cross training indentureship.
(ii)
An instument/electrical fitting apprentice (dual trained) shall, on completion of his/her indenture
be appointed at level DC10 if offered continuing employment with the Water Authority.
(iii)
A new employee shall be appointed to the DC classification structure at a level commensurate
with his/her skills and qualifications. A new employee holding trade qualifications in both
instrument and electrical fitting (cross trained) shall be appointed at a level no lower than DC8.
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One-Off Reclassification
An employee who is classified at C8 on vertical skills in accordance with this transition and/or the Water
Authority Engineering Trades Joint Development/Implementation Committee's agreed reclassification
procedure is entitled to an additional 2.5% of the C10 rate, or $10.90 per week, if he/she was, at 9 July 1992,
utilising horizontal or non-trade skills of three modular equivalents.
This additional payment will be included in that employee's classification rate for all purposes of the Award.
It is available only through the one-off reclassification process, as outlined in Clause 44.—Structural
Efficiency, of this Award, and ceases to be payable when that employee achieves the C7 classification.
The additional payment is NOT available to an employee who is classified at C8 on a mix of horizontal,
vertical and/or non-trade skills.
Building Trades Employees—Wage Rate Per Week
Rate
Arbitrated
Total
$
Safety Net Adjustments
Rate
$
$
Painter or Signwriter
On Engagement
436.00
90.00
526.00
After One Year’s Service
441.30
90.00
531.30
After Two Year’s Service
445.60
90.00
535.60
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments

(5)

Apprentices
The weekly wage rate shall be a percentage, as hereunder, of the tradesperson's rate—
%
(a)
Five year term First year
40
Second year
48
Third year
55
Fourth year
75
Fifth year
88
Four year term %
First year
42
Second year
55
Third year
75
Fourth year
88
Three and a half year term First six months
42
Next year
55
Next following year
75
Final year
88
Three year term First year
55
Second year
75
Third year
88
(b)

(6)

For the purposes of this part "Tradesperson's Rate" means the rate of pay prescribed for an employee
classified as a Water Industry Tradesperson Level C10 in subclause (2) of this clause.

Tool Allowance
(a)
Engineering Trades
(i)
Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily
required by that tradesperson or apprentice in the performance of work as a tradesperson or as an
apprentice the employer shall pay a tool allowance of—
(aa)
$9.71 per week to such tradesperson; or
(bb)
in the case of an apprentice a percentage of $9.71 being the percentage which appears
against the year of apprenticeship in subclause (5) of this clause.
(ii)
Any tool allowance paid pursuant to paragraph (i) of this subclause shall be included in, and form
part of, the ordinary weekly wage prescribed in subclause (2) of this clause.
(iii)
An employer shall provide for the use of tradespersons or apprentices all necessary power tools,
special purpose tools and precision measuring instruments.
(iv)
A tradesperson or apprentice shall replace or pay for any tools supplied by the employer if lost
through the negligence of the employee.

81 W.A.I.G.
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Building Trades
In addition to the rate of pay prescribed in this clause for a Painter or a Signwriter, such employee shall be
paid a tool allowance of $3.38 per week in accordance with the provisions of the Building Trades
(Government) Award.
(7)
Leading Hands
An employee placed in charge of—
(a)
Metal Trades
(i)
Three and not more than 10 other employees shall be paid $17.52 per week extra.
(ii)
More than 10 and not more than 20 other employees shall be paid $26.81 per week extra.
(iii)
More than 20 other employees shall be paid $34.62 per week extra.
(iv)
A Certificated Rigger or Scaffolder on ships and buildings, other than a Leading Hand, who, in
compliance with the provisions of the Occupational Health, Safety and Welfare Act and
Regulations 1988, is responsible for the supervision of not less than three other employees shall
be deemed a Leading Hand and shall be paid at the rate prescribed for a Leading Hand in charge
of not less than three and not more than 10 other employees.
(b)
Building Trades
(i)
Three and not more than 10 other employees shall be paid $27.02 per week extra.
(ii)
More than 10 and not more than 20 other employees shall be paid $36.00 per week extra.
(iii)
More than 20 other employees shall be paid $45.07 per week extra.
(8)
Construction Work Allowance
(a)
Subject to the provisions of this clause, an employee specified in this clause shall be paid an allowance at
the rate of $16.47 per week to compensate for disabilities when actually engaged on construction work on
site (as defined).
(b)
"Construction Work" for the purpose of paragraph (a) hereof, shall mean and include all work performed
on site on the construction, alteration, repair or maintenance of roads, reservoirs and drainage works,
pipelines, water and sewerage mains and services. It shall not include the following classes of work—
(i)
work in, around and/or adjacent to any workshop, depot, yard, treatment works, nursery or other
similar establishments;
(ii)
work in, around and/or adjacent to pumping stations for less than two hours;
(iii)
gardening operations; or
(iv)
driving vehicles, floats or fork lifts when that driving is not directly associated with construction
work (as defined) for less than four hours on the day.
(c)
An employee referred to in paragraph (a) of this subclause who is employed on construction work (as
defined) for less than one week shall be paid for each day so employed, 1/5th of the said allowance.
(d)
Provided that an employee under this clause who is engaged in the construction, or alteration of any
building, structure or other civil engineering project which is carried out in areas excluded in paragraph (b)
of this subclause shall be paid a construction allowance at the rate of $8.23 per week.
(9)
Minimum Wage:
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult Award
Wage unless otherwise provided in this clause.
(i)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the
beginning of the first pay period on or after 1 August 2001.
(ii)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions.
(iii)
Unless otherwise provided in this subclause adults employed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award Wage according to the hours worked.
(iv)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provision to the Minimum Adult Award Wage of $413.40 per week.
(v)
(aa)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
traineeships, or Jobskills traineeships or to other categories of employees who by prescription are
paid less than the minimum award rate.
(bb)
Liberty to apply is reserved in relation to employees excluded under (aa) above and any special
categories of employees not included here or otherwise in relation to the application of the
Minimum Adult Award Wage.
(vi)
Subject to this subclause the Minimum Adult Award Wage shall —
(aa)
apply to all work in ordinary hours.
(bb)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during
sick leave, long service leave and annual leave and for all other purposes of this award.
(vii)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult
apprentice in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate requires
specific mention as at 13th November 1997.)
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GOVERNMENT WATER SUPPLY, SEWERAGE AND DRAINAGE FOREMEN'S AWARD 1984
NO. A10 OF 1983
1B.—MINIMUM ADULT AWARD WAGE
(1)
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
(2)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
(3)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
(4)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
27.—WAGE RATES
Arbitrated Safety Net
Total Weekly
Base Rate
Classification Title
Adjustments
Rate
Water Industry Worker Level
$
$
$
WIW Level 7.1
590.80
88.00
678.80
WIW Level 6.4
579.65
88.00
667.65
WIW Level 6.3
557.35
90.00
647.35
WIW Level 6.2
535.05
90.00
625.05
WIW Level 6.1
523.90
90.00
613.90
WIW Level 5.4
512.75
88.00
600.75
WIW Level 5.3
501.60
88.00
589.60
WIW Level 5.2
490.45
88.00
578.45
WIW Level 5.1
479.30
88.00
567.30
WIW Level 4.2
468.15
88.00
556.15
WIW Level 4.1
457.05
90.00
547.05
WIW Level 3.2
445.90
90.00
535.90
WIW Level 3.1
437.70
90.00
527.70
WIW Level 2.4
434.00
90.00
524.00
WIW Level 2.3
424.10
90.00
514.10
WIW Level 2.2
414.20
88.00
502.20
WIW Level 2.1
406.95
88.00
494.95
WIW Level 1
403.85
88.00
491.85
(1)
The base rate as shown does not prejudice any future decision to express the rate in terms of base rate plus
supplementary payment plus over award component in line with the Metal Industry Restructuring and future
Industrial tribunal directives.
(2)
The base rates shown include the Government Water Sewerage and Drainage wage loading previously
prescribed.
(3)
Construction Work Allowance: The allowance for Construction Work prescribed in the Government Water
Supply, Sewerage and Drainage Employees Award No 2 of 1980 as amended or replaced from time to time
shall be paid in the same circumstances to Water Supply Foremen covered by this award.
(4)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under
the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received
by employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is
contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments
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GRAIN HANDLING MAINTENANCE WORKERS AWARD
NO. C477 OF 1979
1B.—MINIMUM ADULT AWARD WAGE
(1)
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
(2)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
(3)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
(4)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
27.—WAGES
(1)
(a)
The rate of wages payable weekly to adult employees covered by this Award shall be as follows:
Relativit
Wage
Arbitrated
Total
Classification
Safety Net
y
Rate
Rate
Adjustment
%
$
$
$
Tradesperson Level 4
115.0
524.40
66.00
590.40
Tradesperson Level 3
110.0
501.60
66.00
567.60
Tradesperson Level 2
105.0
478.80
68.00
546.80
Tradesperson Level 1
100.0
456.00
68.00
524.00
Maintenance Employee Level 4
92.4
421.40
66.00
487.40
Maintenance Employee Level 3
88.0
401.30
66.00
467.30
Maintenance Employee Level 2
84.0
383.00
66.00
449.00
Maintenance Employee Level 1
79.2
361.20
66.00
427.20
Driver Articulated Vehicle exceeding 20 tonne capacity
98.44
448.90
68.00
516.90
Driver Motor Vehicle exceeding 7 tonne capacity
94.76
432.10
66.00
498.10
(b) The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under
the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received
by employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is
contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments
(2)
In-Charge Allowance:
(a)
In addition to the appropriate total rate prescribed in subclause (1) of this clause, an employee shall
be paid—
(i)
If placed in charge of
one to ten employees
$16.60
OR
(ii)
If placed in charge of not
less than 11 and not more
than 20 other employees
$25.40
OR
(iii)
If appointed by the Company
as a Senior Tradesperson at a
Grain Handling Terminal
$26.20
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(b)

(3)

(4)

(5)
(6)
(7)

(1)
(2)
(3)
(4)

For the purpose of calculating authorized paid leave and overtime payments only, any in charge
allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the
ordinary weekly wage prescribed in the award.
Apprentices:
Percentage of the Tradesperson's Level 1 rate per week—
(a)
Four Year Term
4th year
88%
3rd year
75%
2nd year
55%
1st year
42%
(b)
Three And A Half Year Term
Final year
88%
Next year
75%
Next year
55%
First six months
42%
(c)
Three Year Term
3rd year
88%
2nd year
75%
1st year
55%
Tool Allowance:
(a)
Where the employer does not provide a tradesperson or apprentice with the tools ordinarily required
by that tradesperson or apprentice in the performance of his/her work as a tradesperson or as an
apprentice, the employer shall pay a tool allowance of—
(i)
$9.50 per week to such tradesperson; or
(ii)
in the case of an apprentice a percentage of $9.50 being the percentage which appears
against the year of apprenticeship in subclause (4) of this clause,
for the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily
required in the performance of his/her work as a tradesperson or apprentice.
(b)
Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form
part of, the ordinary weekly wage prescribed in this clause.
Where two or more mobile cranes or fork lifts are engaged on any one lift the driver thereof shall be paid an
additional amount for the time occupied at the rate of $2.88 per week.
A casual employee shall be paid 20% of the ordinary rate in addition to the ordinary rate for the classification in
which he/she is employed.
Reclassification will be according to the following principles—
(a)
Reclassification to any higher level shall be in accordance with Clause 5.—Definitions of this award
and contingent upon such additional work being available and required to be performed by the
employer.
(b)
In the event that there is a claim for reclassification by an existing employee to a higher level under the
new structure on the ground that the employee possesses equivalent skill and knowledge gained
through on-the-job experience or on any ground the following principles apply—
(i)
The parties agree that the existing award disputes avoidance procedure shall be followed.
(ii)
Agreed competency standards shall be established by the parties in conjunction with TAFE
(and SESDA when operative) for all levels in the new classification structure before any
claims for reclassification are processed and shall be incorporated in the Implementation
Manual as they become available.
(iii)
The Implementation Manual shall lay down procedures for testing the validity of an
employee's claim for reclassification. These procedures shall be undertaken by an
independent third party recognized by SESDA (when operative) and/or the National
Training Board, eg. TAFE.

GRAIN HANDLING SALARIED OFFICERS' CONSOLIDATED AWARD 1989
NO. 37 OF 1965
1A.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
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(5)

Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
31. – SALARIES
1) The following annualised rates of salaries shall be payable to adult employees as follows–
Base Rates
Arbitrated Safety Net
Minimum Annual Salary
Adjustment
Range
Range 1
$24,193
$28,297
$4,590
$28,783
$32,887
Range 2
$28,297
$32,401
$4,590-$4,486
$32,887
$36,887
Range 3
$32,401
$36,401
$4,486
$36,887
$40,887
Range 4
$36,401
$40,401
$4,486
$40,887
$44,887
Range 5
$40,401
$44,401
$4,486
$44,887
$48,887
Range 6
$44,401
$48,401
$4,486
$48,887
$52,887
Range 7
$48,401
$52,401
$4,486
$52,887
$56,887
Range 8
$52,401
$56,401
$4,486
$56,887
$60,887
Range 9
$56,401
$60,401
$4,486
$60,887
$64,887
Range 10
$60,401
$64,401
$4,486
$64,887
$68,887
Identification of Arbitrated Safety Net Adjustments ASNA's since 1993
December 1993
$8
December 1994
$8
March 1996
$8
November 1997
$10
June 1998
}
$14
- up to $550 per week
}
$12
- $550—$700 per week
}
$10
- above $700 per week
July 1999
}
$12
- up to $510 per week
}
$10
- above $510 per week
June 2000
$15
Conversion of weekly to annual = x 52.166
2) The employee shall be in addition be paid the All-Purpose Allowance prescribed in clause 9 – All-Purpose Allowance.
3) Junior employees shall be paid the following percentage of the prescribed adult rate for the work upon which the junior
employee is engaged:—
16 years
80%
17 years
90%
4)
For the purpose of adjustment and payment the weekly salary shall be calculated as six three hundred and thirteenths of
the annual salary, the fortnightly salary as double the weekly salary, and the monthly salary as one twelfth of the annual
salary.
5)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to
the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
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THE GRAIN POOL OF W.A. ADMINISTRATIVE AND CLERICAL OFFICERS AWARD, 1978
NO. 15 OF 1978
1B.—MINIMUM ADULT AWARD WAGE
(1)
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
(2)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
(3)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
(4)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
11.—SALARIES
An employer on whom this award is binding shall not increase the rate of wage payable to an employee on 6th October,
1983, or otherwise vary the conditions of employment applicable to an employee on that date so as to increase that
employer's labour costs except to the extent that any such increase has been authorised by the Commission after that date.
(1)
Each officer bound by this award shall be allocated a classification, drawn from those specified in subclause (2)
hereof, by the General Manager and subject to the approval of the Board.
In allocating classifications the General Manager and the Board shall be guided by a requirement that officers
performing base grade duties shall proceed to class 9 within seven years of commencing their adult clerical
experience.
(2)
(a)
The annual salary applicable to each classification is as follows:
Class
Salary
Class
Salary
Class
Salary
1
13311
16
18491
31
26085
2
13656
17
18902
32
26880
3
14001
18
19317
33
27570
4
14347
19
19731
34
28262
5
14693
20
20146
35
28848
6
14735
21
20560
36
29538
7
15382
22
21044
37
30227
8
15728
23
21526
38
31265
9
16072
24
22009
39
32404
10
16417
25
22491
40
33440
11
16762
26
23045
41
34474
12
17108
27
23599
42
35511
13
17454
28
24149
43
36548
14
17799
29
24702
44
37581
15
18143
30
25393
45
38619

(b)

The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments
The salaries prescribed in paragraph (a) hereof shall be varied in accordance with decisions of the full
bench of the Australian Conciliation and Arbitration Commission in the National Wage Case unless the
Board notifies the union in writing to the contrary within seven days of any decision.
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(4)

(1)
(2)
(3)
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(5)
(6)

(7)

(8)
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(a)

Salaries shall be paid at least fortnightly during office hours. The weekly rate may be ascertained by
dividing the annual rate by 52 and the fortnightly rate by dividing the annual rate by 26.
(b)
At the discretion of the Board payment may be made in cash or by cheque. If payment is made by cheque,
facilities and/or time shall be allowed for encashment purposes.
Part-time officers may be engaged under such conditions as may be agreed between the Board and the union.

GRAYLANDS SELBY-LEMNOS AND SPECIAL CARE HEALTH SERVICES AWARD 1999
NO. PSA A1 OF 1999
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

SCHEDULE A – SALARIES
(1) Annual salaries applicable to officers covered by this award:
Arbitrated
Salary Per
Level
Annum
Safety Net
$
Adjustments
$
Level 1
Under 17 years
11,355
1,447
17 years
13,270
1,691
18 years
15,480
1,972
19 years
17,918
2,284
20 years
20,122
2,565
1.1
22,104
2,817
1.2
22,756
2817
1.3
23,407
2817
1.4
24,054
2,922
1.5
24,705
2,922
1.6
25,356
2,922
1.7
26,105
2,818
1.8
26,623
2,818
1.9
27,389
2,818
Level 2
2.1
28,306
2,818
2.2
29,009
2,818
2.3
29,748
2,818
2.4
30,529
2,818
2.5
31,346
2,818

Total Salary
Per Annum
$
12,802
14,961
17,452
20,202
22,687
24,921
25,573
26,224
26,976
27,627
28,278
28,923
29,441
30,207
31,124
31,827
32,566
33,347
34,164
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Level
Level 3
3.1
3.2
3.3
3.4
Level 4
4.1
4.2
4.3
Level 5
5.1
5.2
5.3
5.4
Level 6
6.1
6.2
6.3
6.4
Level 7
7.1
7.2
7.3
Level 8
8.1
8.2
8.3
Level 9
9.1
9.2
9.3
Class 1
Class 2
Class 3
Class 4

81 W.A.I.G.

Salary Per
Annum
$

Arbitrated
Safety Net
Adjustments
$

Total Salary
Per Annum
$

32,469
33,344
34,246
35,172

2,818
2,818
2,818
2,818

35,287
36,162
37,064
37,990

36,442
37,437
38,461

2,818
2,714
2,714

39,260
40,151
41,175

40,433
41,766
43,151
44,588

2,714
2,714
2,714
2,714

43,147
44,480
45,865
47,302

46,899
48,470
50,096
51,832

2,714
2,714
2,714
2,714

49,613
51,184
52,810
54,546

54,494
56,336
58,340

2,714
2,714
2,714

57,208
59,050
61,054

61,597
63,930
66,823

2,714
2,714
2,714

64,311
66,644
69,537

70,436
72,877
75,661
79,871
84,081
88,289
92,499

2,714
2,714
2,714
2,714
2,714
2,714
2,714

73,150
75,591
78,375
82,585
86,795
91,003
95,213

SCHEDULE B – SALARIES – SPECIFIED CALLINGS
(1) Officers, who possess a relevant tertiary level qualification, or equivalent determined by the employer, and who are
employed in the callings of, Architect, Architectural Graduate, Dental Officer, Dietician, Engineer, Laboratory Technologist,
Librarian, Pharmacist, Podiatrist, Clinical Psychologist, Psychologist, Medical Imaging Technologist, Nuclear Medicine
Technologist, Radiation Therapist, Scientific Officer, Social Worker, Therapist (Occupational, Physio or Speech), or any
other professional calling as agreed between the Unions and the employer, shall be entitled to annual salaries as follows—
Level
Salary Per
Arbitrated
Total Salary
Annum
Safety Net
Per Annum
$
$
$
Level 2/4
1st year
28,306
2,818
31,124
2nd year
29,748
2,818
32,566
3rd year
31,346
2,818
34,164
4th year
33,344
2,818
36,162
5th year
36,442
2,818
39,260
6th year
38,461
2,714
41,175
Level 5
1st year
40,433
2,714
43,147
2nd year
41,766
2,714
44,480
3rd year
43,151
2,714
45,865
4th year
44,588
2,714
47,302
Level 6
1st year
46,899
2,714
49,613
2nd year
48,470
2,714
51,184
3rd year
50,096
2,714
52,810
4th year
51,832
2,714
54,546
Level 7
1st year
54,494
2,714
57,208
2nd year
56,336
2,714
59,050
3rd year
58,340
2,714
61,054
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Level

Level 8
1st year
2nd year
3rd year
Level 9
1st year
2nd year
3rd year
Class 1
Class 2
Class 3
Class 4

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

(1)
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Salary Per
Annum
$

Arbitrated
Safety Net
$

Total Salary
Per Annum
$

61,597
63,930
66,823

2,714
2,714
2,714

64,311
66,644
69,537

70,436
72,877
75,661
79,871
84,081
88,289
92,499

2,714
2,714
2,714
2,714
2,714
2,714
2,714

73,150
75,591
78,375
82,585
86,795
91,003
95,213

HAIRDRESSERS AWARD 1989
NO. A32 OF 1988
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
11.—WAGES
(a)
The rate of wage set out in paragraph (b) of this subclause reflects a total rate for ordinary hours of work
Monday to Saturday inclusive. This total rate is comprised of a notional base rate plus a 10% all purpose
loading in lieu of the penalties which applied prior to the first pay period on or after 1 March, 1993 for
work performed in ordinary hours on the one night of late trading and on Saturday.
(b)
The minimum wage payable for ordinary hours to employees bound by this Award from the first pay
period on or after 1 August 2001 shall be as follows:
Award Rate per week Arbitrated Safety
Total
net Adjustment
$
$
Plus 10%
$
(i)
Full time
Principal
537.80
48.40
586.20
Senior
509.50
48.40
557.90
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
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Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
The Arbitrated Safety Net Adjustments are increased by the 10% all purpose loading in lieu of penalties as specified in
paragraph (a) above.
(ii)

Part time
$15.43
$14.68
(iii)
Casual
Principal
$18.52
Senior
$17.62
Apprentices: (Percentage of the appropriate Senior rate of wage per week)
(a)
FOUR YEAR TERM
%
First Six Months
35
Second Six Months
40
Second Year
50
Third Year
70
Fourth Year
85
(b)
THREE YEAR TERM
%
First Year
50
Second Year
70
Third Year
85
(c)
APPRENTICE (OFF THE JOB GRADUATE)
An Apprentice (Off the Job Graduate) is an Apprentice, as defined in subclause (2) of Clause.-5 Definitions
of this Award, who has successfully completed a training program, which has been accredited by the
Training Accreditation Council and which meets all the of-the-job training requirements of an
apprenticeship, at a registered training provider, prior to being indentured as an apprentice
Principal
Senior

(2)

First Year
Second Year
Third Year

50
70
85

Adult Apprentices
In the case of an apprentice aged twenty-one years or over, where the rate of wage determined by the application of
paragraphs (a) or (b) of this subclause is less that the minimum wage for adults as prescribed by the Commission
from time to time in General Orders, that minimum wage shall apply in lieu of the rates otherwise applicable by the
application of this subclause.
(3)
Where a permanent employee is advised that he/she will be required to work until specified time, such employee
shall be entitled to be paid until such specified time, notwithstanding that the employer may allow the employee to
leave early.
(4)
Apprentice Assessment
Notwithstanding that the term of the apprenticeship shall have expired, an employee shall continue to receive the
wage payable in the last year of apprenticeship until the employee has been assessed as achieving the necessary trade
skills outlined in the Trade Training Schedule and a final Trade Certificate has been issued.
(5)
Ban on Sub-Contracting
No employer shall rent any portion of the salon to an employee or employ any employee in the hairdressing trade on
a commission only basis, or in any manner other than prescribed in this award.
(6)
An employer may direct an employee to carry out such duties as are within the limits of the employees’ skill,
competence and training

(1)
(2)
(3)
(4)
(5)
(6)

HEALTH ATTENDANTS AWARD, 1979
NO. A49 OF 1978
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
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(b)

(7)

(8)

Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
11.—WAGES
Base Rate
Per Week
$

(1)

(2)

(3)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

Adult Employees:
Instructor/ess Controller
363.30
Instructor/ess
350.70
Masseur/Masseuse
350.70
Health Attendant
337.10
Junior Workers (percentage of the "Instructor/ess" wage rate):

Arbitrated
Safety Net
Adjustments
$

Minimum
Weekly Rate
$

88.00
88.00
88.00
88.00

451.30
438.70
438.70
425.10

%
Under 16 years of age
40
16 to 17 years of age
50
17 to 18 years of age
60
18 to 19 years of age
70
19 to 20 years of age
80
20 to 21 years of age
90
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments

HEALTH CARE INDUSTRY (PRIVATE) SUPERANNUATION AWARD 1987
NO. A8 OF 1988
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
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Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

HEALTH WORKERS—COMMUNITY AND CHILD HEALTH SERVICES AWARD, 1980
NO. R 21 OF 1979
1B.—MINIMUM ADULT AWARD WAGE
(1)
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
(2)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
(3)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
(4)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
19.—WAGES
(1) The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(2)
The weekly rate of wage payable to employees covered by this award shall include the base rate plus the arbitrated
safety net adjustment expressed hereunder.
Arbitrated
Base Rate
Per Week
$
Classification
Level 1 Currently Practising Conditional Aboriginal Health Worker:
1st year of employment
398.30
2nd year of employment
409.80
3rd year of employment
423.40
Level 2 Qualified Aboriginal Health Worker:
1st year of employment
437.06
2nd year of employment
447.42
3rd year of employment
457.77

Safety Net
Adjustments
$

Total Rate
Per Week
$

88.00
88.00
90.00

486.30
497.80
513.40

90.00
90.00
90.00

527.06
537.42
547.77
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Arbitrated
Base Rate
Per Week
$
468.04

Safety Net
Adjustments
$

2043
Total Rate
Per Week
$

4th year of employment
88.00
556.04
Level 3 Senior Aboriginal Health Worker:
1st year of employment
483.50
88.00
571.50
2nd year of employment
512.90
88.00
600.90
3rd year of employment
542.70
88.00
630.70
4th year of employment
565.50
88.00
653.50
Level 4 Manager of Aboriginal Health Work:
1st year of employment
603.84
88.00
691.84
2nd year of employment
632.59
88.00
720.59
3rd year of employment
661.35
88.00
749.35
4th year of employment
699.69
86.00
785.69
Level 5 State Co-ordinator Aboriginal Health Work:
1st year of employment
709.27
86.00
795.27
2nd year of employment
738.03
86.00
824.03
3rd year of employment
766.78
86.00
852.78
4th year of employment
805.12
86.00
891.12
Level 1 Ethnic Health Worker:
1st year of employment
398.30
88.00
486.30
2nd year of employment
409.80
88.00
497.80
3rd year of employment
423.40
90.00
513.40
4th year of employment
436.11
90.00
526.11
Level 2 Ethnic Health Worker:
1st year of employment
and thereafter
455.27
90.00
545.27
The classification prescribed in the relevant minimum rates award on which the rate prescribed for the key
classifications* in this award is based, is the wage group C10 in the Metal Trades (General) Award No. 13 of 1965.
*
Level 2 Aboriginal Health Worker and
Level 2 Ethnic Health Worker
Incremental progression for all Aboriginal and Ethnic Health Workers is subject to satisfactory performance.

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

HEAT CONTAINMENT INDUSTRIES (REFRACTORY SPECIALTIES) AWARD
NO. 3 OF 1981
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
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12.—WAGES
The following shall be the minimum rates of wages payable to employees covered by this Award:
Classification
Rate per
Safety Net
Supplementary
Award
Week
Adjustments
Payment
Rate
$
$
$
$
Plant Attendant
344.90
40.00
87.57
472.47
Casual Plant Attendant
332.80
40.00
57.02
429.82
(b)
(i)
The rates of pay in this award include arbitrated safety net adjustments available since December
1993, under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of
pay received by employees since 1 November 1991 above the rate prescribed in the Award,
except where such absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those
resulting from enterprise agreements, are not to be used to offset arbitrated safety net
adjustments.
(ii)
The supplementary payment set out in this clause is to be paid in addition to the base rates
prescribed by this clause, and the total rate prescribed by this clause is the award rate of pay
prescribed by this clause for the respective classification.
(iii)
The supplementary payment set out in this clause represents payment in lieu of equivalent
overaward payments.
(iv)
"Overaward payment" is defined as the amount (whether it be termed "overaward payment",
"attendance bonus" or any term whatsoever) which an employee would receive in excess of the
"award wage". Provided that such payment shall exclude overtime, shift allowance, penalty rates,
disability allowances, fares and travelling time allowances and any other ancillary payments of a
like nature prescribed by the award.
Leading Hand:
A leading hand as defined placed in charge of not more
than ten other employees shall receive per week an additional
$15.85
(a)

THE HORTICULTURAL (NURSERY) INDUSTRY AWARD
NO. 30 OF 1980
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
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5.—WAGES
The minimum weekly rate of wages payable to employees under this award shall be as follows—
(1)
Adult Employees
Base Rate
Arbitrated Safety
$
Net Adjustments
$
Trainee (90% of Horticultural Employee Grade 1 rate)
Horticultural Employee Grade 1
Horticultural Employee Grade 2
Horticultural Employee Grade 3
Horticultural Tradesperson Grade 1
Horticultural Tradesperson Grade 2
Horticultural Tradesperson Advanced

(2)

(b)
(c)

(1)

362.40
402.70
420.10
425.70
476.30
495.00
515.60

%
40
50
60
70
80
90

Leading Hands
In addition to the appropriate rate prescribed in subclauses (1) or (2) of this clause, a Leading Hand shall be paid—

(a)

(4)

79.20
88.00
88.00
88.00
88.00
88.00
90.00

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
“Overaward payment” shall mean the amount (whether it be termed “overaward payment”, “attendance bonus” or
any term whatsoever) which an employee would receive in excess of the “award wage”. Provided that such
payment shall exclude overtime, shift allowance, penalty rates, disability allowances, fares and travelling time and
any other ancillary payments of a like nature prescribed by the award.
Junior Employees
Junior employees shall be entitled to the following percentage of the Adult Employee Grade 1 wage—

Under 16 years of age
16 years of age
17 years of age
18 years of age
19 years of age
20 years of age
(3)

283.20
314.70
332.10
337.70
388.30
407.00
425.60

Total Rate
$

In charge of not less than three employees and not more than 10 other
employees
In charge of more than 10 and not more than 20 other employees
In charge of more than 20 other employees

$
16.10
24.80
31.00

Apprentices
Apprentices shall be paid the following percentage amount of the Horticultural Tradesperson Grade 1 rate.
Four year term
%
First year
42
Second year
55
Third year
75
Fourth year
88

HOSPITAL EMPLOYEES' (BRIGHTWATER) CONSOLIDATED AWARD 1981
NO. 26 OF 1960
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
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(2)

The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.

(3)

The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.

(4)

Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.

(5)

Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.

(6)

(a)

The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.

(b)

Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.

(7)

(8)

(1)

Subject to this clause the Minimum Adult Award Wage shall—
(a)

apply to all work in ordinary hours.

(b)

apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.

Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
28.—WAGES
The minimum weekly rate of wage payable to employees covered by this award shall be the Base Rate plus the
Arbitrated Safety Net Adjustment (ASNA) Payment expressed hereunder—

(2)
Base
Rate
Adjustments
$

Arbitrated
Safety Net
Rate
$

Minimum
Weekly

HOSPITAL WORKER LEVEL 1
Comprehends the following classes of work:
Carpark Attendant
Cleaner
Dining Attendant
Domestic
Gardener (Other)
Ironer and Presser
Kitchen Assistant
Laundry Assistant
Orderly (Other)
Pantry Assistant
Hotel Services Assistant
Yard Assistant
Ward Assistant
1st year of employment
2nd year of employment
3rd year of employment and thereafter

369.80
374.30
378.30

88.00
88.00
88.00

457.80
462.30
466.30

HOSPITAL WORKER LEVEL 2
Comprehends the following classes of work:
Machinist
House Parent
Gardener (only one employed)
Orderly (handling patients)
First Laundry Worker (where more than 1
employed)
Washing Machine Attendant
1st year of employment
2nd year of employment
3rd year of employment and thereafter

374.90
379.80
384.10

88.00
88.00
88.00

462.90
467.80
472.10

$
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Base
Rate
Adjustments
$

Arbitrated
Safety Net
Rate
$

Minimum
Weekly

HOSPITAL WORKER LEVEL 3
Comprehends the following classes
of work:
Shaving Orderly
Theatre Assistant
Security Attendant
Theatre Orderly
Call Room Orderly
Menu Assistants
Gardener (Herbicide and Propagator)
Machinist (who cuts and fits)
Boiler Firing Orderly
TSSU Assistant (1st year of employment)
CSSD Assistant (1st year of employment)
Maintenance Employee
1st year of employment
2nd year of employment
3rd year of employment and thereafter

384.10
388.20
392.30

88.00
88.00
88.00

472.10
476.20
480.30

HOSPITAL WORKER LEVEL 4
Comprehends the following classes of work:
TSSU Assistant (2nd, 3rd year of
employment and thereafter)
CSSD Assistant (2nd, 3rd year of
employment and thereafter)
Cook (Other)
1st year of employment
2nd year of employment
3rd year of employment and thereafter

389.00
393.60
397.30

88.00
88.00
88.00

477.00
481.60
485.30

HOSPITAL WORKER LEVEL 5
Comprehends the following classes of work:
Cook (only one employed)
Storeperson
Driver (under 3 tonnes)
1st year of employment
2nd year of employment
3rd year of employment and thereafter

404.00
407.60
411.30

88.00
88.00
88.00

492.00
495.60
499.30

HOSPITAL WORKER LEVEL 6
Comprehends the following classes of work:
Driver (over 3 tonnes)
Bus Driver (less than 25 passengers)
Canteen Supervisor
1st year of employment
2nd year of employment
3rd year of employment and thereafter

407.80
411.30
414.80

88.00
88.00
88.00

495.80
499.30
502.80

HOSPITAL WORKER LEVEL 7
Comprehends the following classes of work:
Bus Driver (over 25 passengers)
Second Cooks
1st year of employment
2nd year of employment
3rd year of employment and thereafter

417.30
422.20
426.40

90.00
90.00
90.00

507.30
512.20
516.40

HOSPITAL WORKER LEVEL 8
Comprehends the following classes
of work:
Senior Food Service Attendant
(Hospitals less than 100 beds)
Deputy Head Orderly
Machinist Tradesperson
Horticulturist
First Cook (where more than one employed)
1st year of employment

440.10

90.00

530.10

$
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Base
Rate
Adjustments
$

Arbitrated
Safety Net
Rate
$

Minimum
Weekly

2nd year of employment
3rd year of employment and thereafter

445.00
448.50

90.00
90.00

535.00
538.50

HOSPITAL WORKER LEVEL 9
Comprehends the following classes of work:
Tradesperson Cook
Senior Food Services Attendant
(more than 100 beds)
Head Gardener
Catering Supervisor
Laundry Supervisor
Head Orderly
Domestic Supervisor/Housekeeper
Cleaning Services Supervisor
Linen Services Supervisor
1st year of employment
2nd year of employment
3rd year of employment and thereafter

454.80
459.10
462.90

90.00
90.00
88.00

544.80
549.10
550.90

HOSPITAL WORKER LEVEL 10
Comprehends the following classes of work:
Chef
1st year of employment
2nd year of employment
3rd year of employment and thereafter

475.50
481.90
488.00

88.00
88.00
88.00

563.50
569.90
576.00

$

General Conditions
(a)

The ordinary wages of any employee, placed in charge of three or more employees, shall be increased by
$16.55 per week.

(b)

Where the term "year of employment" is used in this clause, it shall mean all service whether full time or
part time and regardless of the class of work with that employer. Such service shall be calculated in
periods of calendar years from the date of commencement of work with the employer and by automatic
progression subject to satisfactory service.
Provided that in determining the rate of wage of an employee 19 years of age and over, service prior to
attaining the age of 19 years shall not be counted in determining the total service of an employee for the
purpose of this clause.

(3)

(c)

A casual employee shall be paid a loading of 25% over the rates specified in this clause.

(d)

The hourly rate for an employee working an average of 38 hours per week shall be calculated by dividing
the weekly rate herein expressed by 40.

(e)

The hourly rate for an employee actually working 38 hours shall be calculated by dividing the weekly rate
herein expressed by 38.

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
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GENERAL ORDER—continued
Variation Schedules

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

(1)

HOSPITAL EMPLOYEES’ (PERTH DENTAL HOSPITAL) AWARD 1971
NO. 4 OF 1970
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
19.—WAGES
Technicians—
Per Week
Arbitrated
Base
Safety Net
Rate
Adjustments
$
$
$
(a)
Dental Technician
1st year of employment
486.40
88.00
574.40
2nd year of employment
500.90
88.00
588.90
3rd year of employment
516.00
88.00
604.00
4th year of employment and thereafter
531.70
88.00
619.70
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Arbitrated
Safety Net
Adjustments
$

Base
Rate

$
$
Dental Technician Advanced
Level One
1st year of employment
508.60
88.00
596.60
2nd year of employment
522.10
88.00
610.10
3rd year of employment
536.30
88.00
624.30
4th year of employment and thereafter
558.90
88.00
646.90
(c)
Dental Technician Advanced
Level Two
1st year of employment
531.70
88.00
619.70
2nd year of employment
548.00
88.00
636.00
3rd year of employment
565.70
88.00
653.70
4th year of employment and thereafter
583.40
88.00
671.40
(d)
Apprentices: The weekly rate of wage shall be a percentage of the tradesperson's rate as under:
(i)
Four Year Term
%
1st year of employment
42
2nd year of employment
55
3rd year of employment
75
4th year of employment
88
(ii)
Three and a Half Year Term
1st six months
42
Next year
55
Next following year
75
Final year
88
(iii)
Three Year Term
1st year of employment
55
2nd year of employment
75
3rd year of employment
and thereafter
88
For the purposes of this part, "Tradesperson's Rate" means the total wage prescribed in paragraph (1)(a)
of this clause for the first year dental technician.
(e)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Where an employee is designated to be Technician in Charge of one of the following dental laboratories,
Orthodontic Laboratory Clinic
North Perth Clinic
Liddell Clinic
Gustafsen Clinic
Sir Charles Gairdner Hospital Clinic
Bunbury Clinic
Albany Clinic
Warwick Dental Clinic
Rockingham Dental Clinic
Mount Henry Dental Clinic
that employee shall be paid at the rate of $17.65 per week in addition to the ordinary rate of wage prescribed by
this clause.
Casual employees shall be paid at the rate of 20% in addition to the rates herein prescribed.
Where the term "year of employment" is used in this clause, it shall mean all service, irrespective of
classification with that employer.
(b)

(2)

(3)
(4)

(1)
(2)

HOSPITAL LAUNDRY & LINEN SERVICE (GOVERNMENT) AWARD, 1982
NO. A 36 of 1981
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.

81 W.A.I.G.
(3)
(4)
(5)
(6)

(7)

(8)

(1)
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The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
25.—WAGES
The minimum weekly rate of wage payable to an employee covered by this award shall include the base rate plus the
Arbitrated Safety Net Adjustment expressed hereunder:
Base
Arbitrated
Minimum
Rate
Safety Net
Award
Adjustments
Rate
$
$
$
Level One
Comprehends the following class of work:
Laundry Operator
1st year of employment
2nd year of employment
3rd year of employment and thereafter
Level Two
Comprehends the following class of work:
Laundry Person Grade I
1st year of employment
2nd year of employment
3rd year of employment and thereafter
Level Three
Comprehends the following class of work:
Machinist
Gardener
1st year of employment
2nd year of employment
3rd year of employment and thereafter
Level Four
Comprehends the following class of work:
Laundry Presser
Spotter Dry Cleaner
1st year of employment
2nd year of employment
3rd year of employment and thereafter
Level Five
Comprehends the following class of work
Laundry Person Grade II
1st year of employment
2nd year of employment
3rd year of employment and thereafter
Level Six
Comprehends the following class of work:
CSSD Assistant
1st year of employment
2nd year of employment
3rd year of employment and thereafter

369.50
374.10
378.00

88.00
88.00
88.00

457.50
462.10
466.00

374.60
379.60
383.80

88.00
88.00
88.00

462.60
467.60
471.80

379.40
383.60
387.20

88.00
88.00
88.00

467.40
471.60
475.20

380.70
384.40
389.00

88.00
88.00
88.00

468.70
472.40
477.00

383.10
387.90
391.90

88.00
88.00
88.00

471.10
475.90
479.90

388.90
393.40
397.10

88.00
88.00
88.00

476.90
481.40
485.10
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Level Seven
Comprehends the following classes of work:
Dry Cleaner
Dry Cleaner Presser
1st year of employment
2nd year of employment
3rd year of employment and thereafter
Level Eight
Comprehends the following classes of work:
Driver (up to 13.9 tonnes Gross Vehicle Mass or
Gross Combination Mass)
Storeperson
Cook
Security Officer
1st year of employment
2nd year of employment
3rd year of employment and thereafter
Level Nine
Comprehends the following class of work:
Supervisor Grade One
1st year of employment
2nd year of employment
3rd year of employment and thereafter
Level Ten
Comprehends the following class of work:
Supervisor Grade Two
1st year of employment
2nd year of employment
3rd year of employment and thereafter
Level Eleven
Comprehends the following class of work:
Supervisor Grade Three
1st year of employment
2nd year of employment
3rd year of employment and thereafter
Level Twelve
Comprehends the following class of work:
Supervisor Grade Four
1st year of employment
2nd year of employment
3rd year of employment and thereafter
(b)

(2)

81 W.A.I.G.

$

Arbitrated
Safety Net
Adjustments
$

Minimum
Award
Rate
$

393.60
397.60
401.50

88.00
88.00
88.00

481.60
485.60
489.50

405.60
409.00
412.40

88.00
88.00
88.00

493.60
497.00
500.40

415.00
420.00
424.20

88.00
90.00
90.00

503.00
510.00
514.20

432.70
437.90
442.10

90.00
90.00
90.00

522.70
527.90
532.10

463.70
468.80
473.10

88.00
88.00
88.00

551.70
556.80
561.10

481.40
486.60
490.80

88.00
88.00
88.00

569.40
574.60
578.80

The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

Junior Employees
(a)
Junior employees may be engaged in the following sections—
Sewing section
Dry cleaning section
Inspection/marking section
Personal/special section of despatch
Emptying linen into fixtures in despatch
Vibra steamer section
Press section
Blanket and towel section
Racking smalls on ironers section
Wet shake section
Dry fold section
Canteen section
Weighing out section
Classifying clean uniforms in despatch
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(3)
(4)

(5)
(6)
(7)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

(1)
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Junior employees engaged in the above sections shall be paid the prescribed percentage of the
prescribed wage of an adult employee in their first year of employment doing the same class of work.
%
Under 17 years of age
60
Under 18 years of age
70
Under 19 years of age
85
At 19 years of age
100
(b)
Any junior employee engaged in any classification, other than those described in paragraph (a) hereof be
paid adult rates of pay.
Casual Employees
Casual employees shall be paid at the rate of 20 per cent in addition to the rates herein prescribed.
Leading Hands—
Any employee who is placed in charge for not less than one day of—
(a)
Not less than three and not more than ten other employees shall be paid at the rate of $17.90 per week
extra.
(b)
More than ten and not more than 20 other employees shall be paid at the rate of $27.57 per week extra;
(c)
More than 20 other employees shall be paid at the rate of $35.49 per week extra.
When a classification is graded, the initial gradings and/or subsequent promotion within the grades shall be at the
discretion of the employer.
The hourly rate shall be calculated by dividing the weekly rate herein expressed by 38.
An employee shall be paid for Accrued Day(s) Off at the rate, including shift work penalties, at which it was
accumulated.

HOSPITAL SALARIED OFFICERS (DENTAL THERAPISTS) AWARD, 1980
No. R 27 of 1977
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
8.—SALARIES
The following shall be the minimum rates of salary payable to Dental Therapists covered by this Award:—
CURRENT
ASNA
NEW
1st six months of employment
23174
2816.00
25990.00
after qualification
2nd six months of employment
24292
2921.00
27213.00
after qualification
2nd year of employment after
25006
2921.00
27927.00
qualification
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CURRENT
ASNA
NEW
3rd year of employment after
25754
2921.00
28675.00
qualification
4th year of employment after
26497
2817.00
29314.00
qualification
5th year of employment after
27264
2817.00
30081.00
qualification
6th year of employment after
28061
2817.00
30878.00
qualification
7th year of employment after
28863
2817.00
31680.00
qualification
(2) The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

HOSPITAL SALARIED OFFICERS (GOOD SAMARITAN INDUSTRIES) AWARD 1990
NO. A8 OF 1989
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

SCHEDULE C
MINIMUM SALARIES
Subject to the provisions of Clause 31.—Salaries and Classifications, and of Clause 26.—Aged and Infirm Employees and to
the provisions of this Schedule, the minimum annual salaries for employees bound by this Award are set out herein after—
CURRENT
ASNA
NEW
(1) Clerical Officer (Class 1):
Under 17 years
11577
1529.00
13106.00
17 years
13128
1734.00
14862.00
18 years
15168
2003.00
17171.00
19 years
17249
2279.00
19528.00
20 years
19390
2561.00
21951.00
Adult Rates
1st year
21316
2816.00
24132.00
2nd year
21872
2816.00
24688.00
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3rd year
4th year
(2) Clerical Officer (Class 2):
Under 17 years
17 years
18 years
19 years
20 years
Adult Rates
1st year
2nd year
3rd year
4th year
5th year
6th year
7th year
(3) Classified Officers:
Grade 1—1st year
Thereafter
Grade 2—1st year
Thereafter
Grade 3—1st year
Thereafter
Grade 4—1st year
Thereafter
Grade 5—1st year
Thereafter
Grade 6—1st year
Thereafter
Grade 7—1st year
2nd year
Thereafter
Grade 8—1st year
Thereafter
Grade 9—1st year
Thereafter
(4) Technical Assistants:
Grade 1
16 years
17 years
18 years
19 years
20 years
Adult Rates
1st year
2nd year
3rd year
4th year
Grade 2
1st year
2nd year
3rd year
Grade 3
1st year
2nd year
3rd year
(5)
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CURRENT
22616
23265

ASNA
2816.00
2816.00

NEW
25432.00
26081.00

11789
13632
15768
18111
20231

1450.00
1734.00
2005.00
2303.00
2586.00

13239.00
15366.00
17773.00
20414.00
22817.00

22139
22792
23443
24090
24741
25392
26141

2816.00
2816.00
2921.00
2921.00
2921.00
2921.00
2817.00

24955.00
25608.00
26364.00
27011.00
27662.00
28313.00
28958.00

26660
27425
28174
28925
29755
30626
31544
32488
33419
34360
35346
36351
37311
38350
39337
40346
41336
42399
43457

2817.00
2817.00
2817.00
2817.00
2817.00
2817.00
2817.00
2817.00
2817.00
2817.00
2817.00
2817.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00

29477.00
30242.00
30991.00
31742.00
32572.00
33443.00
34361.00
35305.00
36236.00
37177.00
38163.00
39168.00
40024.00
41063.00
42050.00
43059.00
44049.00
45112.00
46170.00

11078
13311
15424
17784
19967

1430.00
1719.00
1992.00
2296.00
2578.00

12508.00
15030.00
17416.00
20080.00
22545.00

21806
22461
23137
23773

2816.00
2816.00
2816.00
2921.00

24622.00
25277.00
25953.00
26694.00

23773
24183
24576

2921.00
2921.00
2921.00

26694.00
27104.00
27497.00

24576
25029
25679

2921.00
2921.00
2921.00

27497.00
27950.00
28600.00

Professional Officers—
(a)
Employees, who possess a relevant tertiary level qualification, or equivalent as agreed between the
Association and the employer, and who are employed in the calling of Occupational Therapist, or any other
professional calling as agreed between the Association and employer, shall be entitled to minimum annual
salaries as follows—
CURRENT
ASNA
NEW
Level 3/5

28307
29749
31545
33421
36443
38462

2817.00
2817.00
2817.00
2817.00
2817.00
2713.00

31124.00
32566.00
34362.00
36238.00
39260.00
41175.00
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Level 6

(6)
(7)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

(1)

40434
2713.00
43147.00
41898
2713.00
44611.00
43978
2713.00
46691.00
(b)
The following shall apply to employees appointed in accordance with this subclause—
(i)
Employees, who have completed an approved three academic year tertiary qualification, relevant
to their calling, shall commence at the first year increment.
(ii)
Employees, who have completed an approved four academic year tertiary qualification, relevant
to their calling, shall commence at the second year increment.
(iii)
Employees, who have completed an approved Masters or PhD Degree, relevant to their calling,
shall commence on the third year increment.
Provided that employees who attain a higher tertiary level qualification after appointment shall not be
entitled to any advanced progression through the range.
(c)
The employer shall be responsible for determining the relevant acceptable qualifications for appointment in
the callings covered by this clause. In the event of dispute the matter may be referred to a Board of
Reference, as constituted under section 48 of the Industrial Relations Act 1979.
Proceeding through the classification by annual increments shall be subject to the employee’s satisfactory
performance over the preceding 12 months.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

HOSPITAL SALARIED OFFICERS (NURSING HOMES) AWARD 1976
NOS. R18 & R19 OF 1974
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
29.—SALARIES
The minimum rates of salaries to be paid to employees covered by this award shall be those set out in Schedule B
attached to this award. Nothing contained in this award shall preclude the payment by way of an allowance an
amount in addition to that prescribed for the classification of a position set out in Schedule C of this award.
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Transition—
The provisions of this subclause shall apply notwithstanding provisions elsewhere in this award.
(a)
Interpretation of classifications to salary scale
The classifications set out in Schedule C of the award shall be related to the salaries in Schedule B in
accordance with the classifications table and grading of employees set out in Schedule C.
(b)
Higher Duties
Where an employee was acting in a position classified higher than his/her substantive position prior to the
introduction of this clause and who continued to act in the same position at the operative date of this clause,
the employee shall receive higher duties allowance equivalent to the salary that would have been payable to
the permanent occupant.
Provided that should the employee cease to act in that higher classified position, the future periods of acting
in the same position or other positions classified higher than the employee's substantive classification shall
be paid a higher duties allowance in accordance with Clause 10.—Higher Duties, of the award.
(c)
Incremental Dates—
(i)
Where an employee is in receipt of a salary that equates to a salary under this clause and the
employee is classified at that level, the employee will remain on that salary and retain his/her
current incremental date.
(ii)
An employee in receipt of a salary which does not equate to a salary under this clause shall be
placed on the nearest salary point higher at the date of operation of this clause which shall
become the employee's new incremental date.
(d)
Maintenance of Salary
Where an employee's maximum salary is reduced as a result of the introduction of this agreement, the
following shall apply—
All employees appointed to a classification or level prior to the date of implementation of this clause, will
progress through the salary ranges (as adjusted by general salary movements) applicable to that
classification or level irrespective of the level determined by this clause.
(e)
Commitment
It is a term of this award that the union undertakes for the duration of the principles determined by the
Commission in Court Session Application No. 1940 of 1989 not to pursue any extra claims, award or over
award except when consistent with the State Wage Principle.
SCHEDULE C
MINIMUM SALARIES
The minimum rates of salaries to be paid to employees covered by this award shall be set out hereunder.
Minimum Salaries—
LEVEL
CURRENT
ASN
NEW
Level 1
1st year of service
21006
2816.00
23822.00
2nd year of service
21396
2816.00
24212.00
3rd year of service
21795
2816.00
24611.00
Level 2
1st year of service
22117
2816.00
24933.00
2nd year of service
22771
2816.00
25587.00
3rd year of service
23421
2921.00
26342.00
4th year of service
24069
2921.00
26990.00
Level 3
24720
2921.00
27641.00
25371
2921.00
28292.00
26120
2817.00
28937.00
Level 4
26638
2817.00
29455.00
27403
2817.00
30220.00
Level 5
28307
2817.00
31124.00
29010
2817.00
31827.00
Level 6
29749
2817.00
32566.00
30928
2817.00
33745.00
Level 7
31545
2817.00
34362.00
32470
2817.00
35287.00
Level 8
33421
2817.00
36238.00
34772
2817.00
37589.00
Level 9
35476
2817.00
38293.00
36443
2817.00
39260.00
Level 10
37438
2713.00
40151.00
38462
2713.00
41175.00
Level 11
40434
2713.00
43147.00
41898
2713.00
44611.00
Level 12
43978
2713.00
46691.00
Level 13
45091
2713.00
47804.00
46501
2713.00
49214.00
Level 14
47962
2713.00
50675.00
Level 15
50097
2713.00
52810.00
51847
2713.00
54560.00
A1
54027
2713.00
56740.00
2
56202
2713.00
58915.00
3
58354
2713.00
61067.00
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LEVEL
CURRENT
ASN
NEW
4
60530
2713.00
63243.00
5
64189
2713.00
66902.00
6
66839
2713.00
69552.00
7
69494
2713.00
72207.00
8
72493
2713.00
75206.00
9
75675
2713.00
78388.00
(a)
An employee, who is 21 years of age or older on appointment to a classification equivalent to Level 1, may
be appointed to the minimum rate of pay based on years of service, not on age.
(b)
Annual increments shall be subject to the employee's satisfactory performance over the preceding twelve
months.
(c)
Any dispute in relation to the payment of an annual increment shall be referred to the Western Australian
Industrial Relations Commission for determination.
(d)
Employees who are appointed to Level 1, Level 2, or Level 3, and are under 21 years of age, salaries shall
be calculated using the following percentages of the first year of service rate for the Level the employee is
appointed to—

(3)

Under 17 years of age
54%
17 years of age
64%
18 years of age
74%
19 years of age
86%
20 years of age
97%
Notwithstanding this provision, the employer can appoint an employee to the first year of service rate or
higher.
Salaries—Specified Callings and Other Professionals
Employees who are employed in the calling of Medical Scientist, Scientific Officer, Dietitian, Occupational
Therapist, Physiotherapist, Social Worker, Speech Pathologist, or any other professional calling as agreed between
the Union and employer, shall be entitled to Annual Salaries as follows—
LEVEL
Level 5/10

Level 11/12
Level 13/14
Level 15
A1
2
3
4
5
6
7
8
9
(a)

(b)
(c)

CURRENT

ASNA

NEW

28307
29749
31545
33421
36443
38462
40434
41898
43978
45091
46501
47962
50097
51847
54027
56202
58354
60530
64189
66839
69494
72493
75675

2817.00
2817.00
2817.00
2817.00
2817.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00

31124.00
32566.00
34362.00
36238.00
39260.00
41175.00
43147.00
44611.00
46691.00
47804.00
49214.00
50675.00
52810.00
54560.00
56740.00
58915.00
61067.00
63243.00
66902.00
69552.00
72207.00
75206.00
78388.00

Subject to subclause (c) of this clause, on appointment or promotion to the Level 5/10 under this clause—
(i)
Employees, who have completed an approved three academic year tertiary qualification, relevant
to their calling, shall commence at the first year increment.
(ii)
Employees, who have completed an approved four academic year tertiary qualification, relevant
to their calling, shall commence at the second year increment.
(iii)
Employees, who have completed an approved Masters or PhD Degree, relevant to their calling,
shall commence on the third year increment.
Provided that employees who attain a higher tertiary level qualification after appointment shall not be
entitled to any advanced progression through the range.
The employer and union shall be responsible for determining the relevant acceptable qualifications for
appointment for the callings covered by this clause and shall maintain a manual setting out such
qualifications.
The employer, in allocating levels pursuant to clause (3) of this schedule may determine a commencing
salary above Level 5/10 for a particular calling/s.
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(d)

(4)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

(1)
(2)

Annual increments shall be subject to the employee's satisfactory performance over the preceding twelve
months.
(e)
Any dispute in relation to the payment of an annual increment shall be referred to the Western Australian
Industrial Relations Commission for determination.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

HOSPITAL SALARIED OFFICERS (PRIVATE HOSPITALS) AWARD, 1980
NO. R28 OF 1977
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
SCHEDULE B
MINIMUM SALARIES
The minimum rates of salaries to be paid to employees covered by this award shall be set out hereunder.
Minimum Salaries—
LEVEL
CURRENT
ASNA
NEW
Level 1
1st year of service
21006
2816.00
23822.00
2nd year of service
21396
2816.00
24212.00
3rd year of service
21795
2816.00
24611.00
Level 2
1st year of service
22117
2816.00
24933.00
2nd year of service
22771
2816.00
25587.00
3rd year of service
23421
2816.00
26237.00
4th year of service
24069
2921.00
26990.00
Level 3
24720
2921.00
27641.00
25371
2921.00
28292.00
26120
2817.00
28937.00
Level 4
26638
2817.00
29455.00
27403
2817.00
30220.00
Level 5
28307
2817.00
31124.00
29010
2817.00
31827.00
Level 6
29749
2817.00
32566.00
30928
2817.00
33745.00
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CURRENT
ASNA
NEW
31545
2817.00
34362.00
32470
2817.00
35287.00
Level 8
33421
2817.00
36238.00
34772
2817.00
37589.00
Level 9
35476
2817.00
38293.00
36443
2817.00
39260.00
Level 10
37438
2713.00
40151.00
38462
2713.00
41175.00
Level 11
40434
2713.00
43147.00
41898
2713.00
44611.00
Level 12
43978
2713.00
46691.00
Level 13
45091
2713.00
47804.00
46501
2713.00
49214.00
Level 14
47962
2713.00
50675.00
Level 15
50097
2713.00
52810.00
51847
2713.00
54560.00
A1
54027
2713.00
56740.00
2
56202
2713.00
58915.00
3
58354
2713.00
61067.00
4
60530
2713.00
63243.00
5
64189
2713.00
66902.00
6
66839
2713.00
69552.00
7
69494
2713.00
72207.00
8
72493
2713.00
75206.00
9
75675
2713.00
78388.00
(a)
An employee, who is 21 years of age or older on appointment to a classification equivalent to Level 1, may
be appointed to the minimum rate of pay based on years of service, not on age.
(b)
Annual increments shall be subject to the employee's satisfactory performance over the preceding twelve
months.
(c)
Any dispute in relation to the payment of an annual increment shall be referred to the Western Australian
Industrial Relations Commission for determination.
(d)
Employees who are appointed to Level 1, Level 2, or Level 3, and are under 21 years of age, salaries shall
be calculated using the following percentages of the first year of service rate for the Level the employee is
appointed to—
Under 17 years of age
54%
17 years of age
64%
18 years of age
74%
19 years of age
86%
20 years of age
97%
Notwithstanding this provision, the employer can appoint an employee to the first year of service rate or
higher.
Salaries—Specified Callings and Other Professionals
(a)
Employees who are employed in the calling of Medical Scientist, Scientific Officer, Dietitian, Occupational
Therapist, Physiotherapist, Social Worker, Speech Pathologist, or any other professional calling as agreed
between the Union and employer, shall be entitled to Annual Salaries as follows—
LEVEL
CURRENT
ASNA
NEW
Level 5/10
28307
2817.00
31124.00
29749
2817.00
32566.00
31545
2817.00
34362.00
33421
2817.00
36238.00
36443
2817.00
39260.00
38462
2713.00
41175.00
Level 11/12
40434
2713.00
43147.00
41898
2713.00
44611.00
43978
2713.00
46691.00
Level 13/14
45091
2713.00
47804.00
46501
2713.00
49214.00
47962
2713.00
50675.00
Level 15
50097
2713.00
52810.00
51847
2713.00
54560.00
A1
54027
2713.00
56740.00
2
56202
2713.00
58915.00
3
58354
2713.00
61067.00
4
60530
2713.00
63243.00
5
64189
2713.00
66902.00
6
66839
2713.00
69552.00
7
69494
2713.00
72207.00
8
72493
2713.00
75206.00
9
75675
2713.00
78388.00
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(b)

(4)

Subject to subclause (d) of this clause, on appointment or promotion to the Level 5/10 under this clause—
(i)
Employees, who have completed an approved three academic year tertiary qualification, relevant
to their calling, shall commence at the first year increment.
(ii)
Employees, who have completed an approved four academic year tertiary qualification, relevant
to their calling, shall commence at the second year increment.
(iii)
Employees, who have completed an approved Masters or PhD Degree, relevant to their calling,
shall commence on the third year increment.
Provided that employees who attain a higher tertiary level qualification after appointment shall not be
entitled to any advanced progression through the range.
(c)
The employer and union shall be responsible for determining the relevant acceptable qualifications for
appointment for the callings covered by this clause and shall maintain a manual setting out such
qualifications.
(d)
The employer, in allocating levels pursuant to clause (3) of this schedule may determine a commencing
salary above Level 5/10 for a particular calling/s.
(e)
Annual increments shall be subject to the employee's satisfactory performance over the preceding twelve
months.
(f)
Any dispute in relation to the payment of an annual increment shall be referred to the Western Australian
Industrial Relations Commission for determination.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

HOSPITAL SALARIED OFFICERS (AUSTRALIAN RED CROSS BLOOD SERVICE, WESTERN AUSTRALIA)
AWARD, 1978
NO. R17 OF 1974
2B.—MINIMUM ADULT AWARD WAGE
(1)
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
(2)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
(3)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
(4)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
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SCHEDULE B—MINIMUM SALARIES
The minimum rates of salaries to be paid to employees covered by this award other than those specified in subclause
(2) shall be—
LEVELS
CURRENT
NEW
ASNA
Level 1 Under 17 Years of Age
17 Years of Age
18 Years of Age
19 Years of Age
20 Yearsof Age
21 Years of Age 1st Year of Service
22 Years of Age 2nd Year of Service
23 Years of Age 3rd Year of Service
24 Years of Age 4th Year of Service
Level 2

(2)
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11363
1447.00
12810.00
13270
1689.00
14959.00
15490
1972.00
17462.00
17929
2283.00
20212.00
20135
2563.00
22698.00
22117
2816.00
24933.00
22771
2816.00
25587.00
23421
2816.00
26237.00
24069
2921.00
26990.00
24720
2921.00
27641.00
25371
2921.00
28292.00
26120
2817.00
28937.00
26638
2817.00
29455.00
27403
2817.00
30220.00
Level 3
28307
2817.00
31124.00
29010
2817.00
31827.00
29749
2817.00
32566.00
30928
2817.00
33745.00
Level 4
31545
2817.00
34362.00
32470
2817.00
35287.00
33421
2817.00
36238.00
34772
2817.00
37589.00
Level 5
35476
2817.00
38293.00
36443
2817.00
39260.00
37438
2713.00
40151.00
38462
2713.00
41175.00
Level 6
40434
2713.00
43147.00
41898
2713.00
44611.00
43978
2713.00
46691.00
Level 7
45091
2713.00
47804.00
46501
2713.00
49214.00
47962
2713.00
50675.00
Level 8
50097
2713.00
52810.00
51847
2713.00
54560.00
A1
54027
2713.00
56740.00
A2
56202
2713.00
58915.00
A3
58354
2713.00
61067.00
A4
60530
2713.00
63243.00
A5
64189
2713.00
66902.00
A6
66839
2713.00
69552.00
A7
69494
2713.00
72207.00
A8
72493
2713.00
75206.00
A9
75675
2713.00
78388.00
(a)
An employee, who is 21 years of age or older on appointment to a classification equivalent to Level 1, may
be appointed to the minimum rate of pay based on years of service, not on age.
(b)
Annual increments shall be subject to the employee’s satisfactory performance over the preceding twelve
months.
(c)
Any dispute in relation to the payment of an annual increment shall be referred to the Western Australian
Industrial Relations Commission for determination.
Salaries—Specified Callings and Other Professionals
(a)
Employees who are employed in the calling of Medical Scientist, Scientific Officer, or any other
professional calling as agreed between the Union and employers, shall be entitled to Annual Salaries as
follows—
LEVELS
CURRENT
NEW
ASNA
LEVEL 3/5
28307
2817.00
31124.00
29749
2817.00
32566.00
31545
2817.00
34362.00
33421
2817.00
36238.00
36443
2817.00
39260.00
38462
2713.00
41175.00
LEVEL 6
40434
2713.00
43147.00
41898
2713.00
44611.00
43978
2713.00
46691.00
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(3)
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(2)
(3)
(4)
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CURRENT

NEW
ASNA
2713.00
47804.00
2713.00
49214.00
2713.00
50675.00
2713.00
52810.00
2713.00
54560.00
2713.00
56740.00
2713.00
58915.00
2713.00
61067.00
2713.00
63243.00
2713.00
66902.00
2713.00
69552.00
2713.00
72207.00
2713.00
75206.00
2713.00
78388.00
promotion to the Level 3/5 under this

45091
46501
47962
LEVEL 8
50097
51847
A1
54027
A2
56202
A3
58354
A4
60530
A5
64189
A6
66839
A7
69494
A8
72493
A9
75675
(b)
Subject to paragraph (d) of this subclause, on appointment or
subclause—
(i)
Employees, who have completed an approved three academic year tertiary qualification, relevant
to their calling, shall commence at the first year increment;
(ii)
Employees, who have completed an approved four academic year tertiary qualification, relevant
to their calling, shall commence at the second year increment;
(iii)
Employees, who have completed an approved Masters or PhD Degree relevant to their calling
shall commence on the third year increment;
Provided that employees who attain a higher tertiary level qualification after appointment shall not be
entitled to any advanced progression through the range.
(c)
The employer and Union shall be responsible for determining the relevant acceptable qualifications for
appointment for the callings covered by this subclause and shall maintain a manual setting out such
qualifications.
(d)
The employer in allocating levels pursuant to subclause (2) of this schedule may determine a commencing
salary above Level 3/5 for a particular calling/s.
(e)
Annual increments shall be subject to the employee's satisfactory performance over the preceding twelve
months.
(f)
Any dispute in relation to the payment of an annual increment shall be referred to the Western Australian
Industrial Relations Commission for determination.
The rates of pay in this award include three arbitrated safety net adjustments totalling $24.00 per week and the $10.00
per week arbitrated safety net adjustment payable from the beginning of the first pay period on or after the 14th day
of November 1997.
Furthermore the rates of pay in this award include the arbitrated safety net adjustments of the following amounts:—
(a)
$14.00 per week increase in award rates up to and including $550.00 per week
(b)
$12.00 per week increase in award rates above $550.00 per week and up to and including $700.00 per
week; and
(c)
$10.00 per week increase in award rates above $700.00 per week.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

HOSPITAL SALARIED OFFICERS (SILVER CHAIN) AWARD, 1980
NO. R38 OF 1978
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
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Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
SCHEDULE B
MINIMUM SALARIES
The minimum rates of salaries to be paid to employees covered by this award shall be set out hereunder.
Minimum Salaries—
LEVEL
CURRENT
ASNA
NEW
Level 1
Level 2

Level 3
Level 4
Level 5
Level 6
Level 7
Level 8
Level 9
Level 10
Level 11
Level 12
Level 13
Level 14
Level 15
A1
2
3
4
5
6
7
8
9

1st year of service
2nd year of service
3rd year of service
1st year of service
2nd year of service
3rd year of service
4th year of service

21006
21396
21795
22117
22771
23421
24069
24720
25371
26120
26638
27403
28307
29010
29749
30928
31545
32470
33421
34772
35476
36443
37438
38462
40434
41898
43978
45091
46501
47962
50097
51847
54027
56202
58354
60530
64189
66839
69494
72493
75675

2816.00
2816.00
2816.00
2816.00
2816.00
2816.00
2921.00
2921.00
2921.00
2817.00
2817.00
2817.00
2817.00
2817.00
2817.00
2817.00
2817.00
2817.00
2817.00
2817.00
2817.00
2817.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00

23822.00
24212.00
24611.00
24933.00
25587.00
26237.00
26990.00
27641.00
28292.00
28937.00
29455.00
30220.00
31124.00
31827.00
32566.00
33745.00
34362.00
35287.00
36238.00
37589.00
38293.00
39260.00
40151.00
41175.00
43147.00
44611.00
46691.00
47804.00
49214.00
50675.00
52810.00
54560.00
56740.00
58915.00
61067.00
63243.00
66902.00
69552.00
72207.00
75206.00
78388.00
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An employee, who is 21 years of age or older on appointment to a classification equivalent to Level 1,
may be appointed to the minimum rate of pay based on years of service, not on age.
Annual increments shall be subject to the employee's satisfactory performance over the preceding twelve
months.
Any dispute in relation to the payment of an annual increment shall be referred to the Western Australian
Industrial Relations Commission for determination.
Employees who are appointed to Level 1, Level 2, or Level 3, and are under 21 years of age, salaries shall
be calculated using the following percentages of the first year of service rate for the Level the employee is
appointed to—
Under 17 years of age
17 years of age
18 years of age
19 years of age
20 years of age

(3)

(4)

2067

54%
64%
74%
86%
97%

Notwithstanding this provision, the employer can appoint an employee to the first year of service rate or
higher.
Salaries—Specified Callings and Other Professionals
(a)
Employees who are employed in the calling of Medical Scientist, Scientific Officer, Dietitian,
Occupational Therapist, Physiotherapist, Social Worker, Speech Pathologist, or any other professional
calling as agreed between the Union and employers, shall be entitled to Annual Salaries as follows—
LEVEL
CURRENT
ASNA
NEW
Level 5/10
28307
2817.00
31124.00
29749
2817.00
32566.00
31545
2817.00
34362.00
33421
2817.00
36238.00
36443
2817.00
39260.00
38462
2713.00
41175.00
Level 11/12
40434
2713.00
43147.00
41898
2713.00
44611.00
43978
2713.00
46691.00
Level 13/14
45091
2713.00
47804.00
46501
2713.00
49214.00
47962
2713.00
50675.00
Level 15
50097
2713.00
52810.00
51847
2713.00
54560.00
A1
54027
2713.00
56740.00
2
56202
2713.00
58915.00
3
58354
2713.00
61067.00
4
60530
2713.00
63243.00
5
64189
2713.00
66902.00
6
66839
2713.00
69552.00
7
69494
2713.00
72207.00
8
72493
2713.00
75206.00
9
75675
2713.00
78388.00
(b)
Subject to subclause (d) of this clause, on appointment or promotion to the Level 5/10 under this clause—
(i)
Employees, who have completed an approved three academic year tertiary qualification,
relevant to their calling, shall commence at the first year increment.
(ii)
Employees, who have completed an approved four academic year tertiary qualification, relevant
to their calling, shall commence at the second year increment.
(iii)
Employees, who have completed an approved Masters or PhD Degree, relevant to their calling,
shall commence on the third year increment.
Provided that employees who attain a higher tertiary level qualification after appointment shall not be
entitled to any advanced progression through the range.
(c)
The employer and union shall be responsible for determining the relevant acceptable qualifications for
appointment for the callings covered by this clause and shall maintain a manual setting out such
qualifications.
(d)
The employer, in allocating levels pursuant to clause (3) of this schedule may determine a commencing
salary above Level 5/10 for a particular calling/s.
(e)
Annual increments shall be subject to the employee's satisfactory performance over the preceding twelve
months.
(f)
Any dispute in relation to the payment of an annual increment shall be referred to the Western Australian
Industrial Relations Commission for determination.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
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Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

(1)
(2)

HOSPITAL SALARIED OFFICERS (CEREBRAL PALSY) AWARD 1978
NO. R37 OF 1976
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
SCHEDULE B
MINIMUM SALARIES
The minimum rates of salaries to be paid to employees covered by this award shall be set out hereunder.
Minimum Salaries:
LEVEL
CURRENT
ASNA
NEW
Level 1
1st year of service
21006
2816.00
23822.00
2nd year of service
21396
2816.00
24212.00
3rd year of service
21795
2816.00
24611.00
Level 2
1st year of service
22117
2816.00
24933.00
2nd year of service
22771
2816.00
25587.00
3rd year of service
23421
2816.00
26237.00
4th year of service
24069
2921.00
26990.00
Level 3
24720
2921.00
27641.00
25371
2921.00
28292.00
26120
2817.00
28937.00
Level 4
26638
2817.00
29455.00
27403
2817.00
30220.00
Level 5
28307
2817.00
31124.00
29010
2817.00
31827.00
Level 6
29749
2817.00
32566.00
30928
2817.00
33745.00
Level 7
31545
2817.00
34362.00
32470
2817.00
35287.00
Level 8
33421
2817.00
36238.00
34772
2817.00
37589.00
Level 9
35476
2817.00
38293.00
36443
2817.00
39260.00
Level 10
37438
2713.00
40151.00
38462
2713.00
41175.00
Level 11
40434
2713.00
43147.00
41898
2713.00
44611.00
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CURRENT
ASNA
NEW
43978
2713.00
46691.00
45091
2713.00
47804.00
46501
2713.00
49214.00
Level 14
47962
2713.00
50675.00
Level 15
50097
2713.00
52810.00
51847
2713.00
54560.00
A1
54027
2713.00
56740.00
2
56202
2713.00
58915.00
3
58354
2713.00
61067.00
4
60530
2713.00
63243.00
5
64189
2713.00
66902.00
6
66839
2713.00
69552.00
7
69494
2713.00
72207.00
8
72493
2713.00
75206.00
9
75675
2713.00
78388.00
(a)
An employee, who is 21 years of age or older on appointment to a classification equivalent to Level 1, may
be appointed to the minimum rate of pay based on years of service, not on age.
(b)
Annual increments shall be subject to the employee's satisfactory performance over the preceding twelve
months.
(c)
Any dispute in relation to the payment of an annual increment shall be referred to the Western Australian
Industrial Relations Commission for determination.
(d)
Employees who are appointed to Level 1, Level 2, or Level 3, and are under 21 years of age, salaries shall
be calculated using the following percentages of the first year of service rate for the Level the employee is
appointed to:
Under 17 years of age
54%
17 years of age
64%
18 years of age
74%
19 years of age
86%
20 years of age
97%
Notwithstanding this provision, the employer can appoint an employee to the first year of service rate or higher.
Salaries—Specified Callings and Other Professionals
(a)
Employees who are employed in the calling of Medical Scientist, Scientific Officer, Dietitian,
Occupational Therapist, Physiotherapist, Social Worker, Speech Pathologist, or any other professional
calling as agreed between the Union and employer, shall be entitled to Annual Salaries as follows:
LEVEL
CURRENT
ASNA
NEW
Level 5/10
28307
2817.00
31124.00
29749
2817.00
32566.00
31545
2817.00
34362.00
33421
2817.00
36238.00
36443
2817.00
39260.00
38462
2713.00
41175.00
Level 11/12
40434
2713.00
43147.00
41898
2713.00
44611.00
43978
2713.00
46691.00
Level 13/14
45091
2713.00
47804.00
46501
2713.00
49214.00
47962
2713.00
50675.00
Level 15
50097
2713.00
52810.00
51847
2713.00
54560.00
A1
54027
2713.00
56740.00
2
56202
2713.00
58915.00
3
58354
2713.00
61067.00
4
60530
2713.00
63243.00
5
64189
2713.00
66902.00
6
66839
2713.00
69552.00
7
69494
2713.00
72207.00
8
72493
2713.00
75206.00
9
75675
2713.00
78388.00
(b)
Subject to subclause (d) of this clause, on appointment or promotion to the Level 5/10 under this clause—
(i)
Employees, who have completed an approved three academic year tertiary qualification, relevant
to their calling, shall commence at the first year increment.
(ii)
Employees, who have completed an approved four academic year tertiary qualification, relevant
to their calling, shall commence at the second year increment.
(iii)
Employees, who have completed an approved Masters or PhD Degree, relevant to their calling,
shall commence on the third year increment.
Provided that employees who attain a higher tertiary level qualification after appointment shall not be
entitled to any advanced progression through the range.
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(c)

(4)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

(1)
(2)

The employer and union shall be responsible for determining the relevant acceptable qualifications for
appointment for the callings covered by this clause and shall maintain a manual setting out such
qualifications.
(d)
The employer, in allocating levels pursuant to clause (3) of this schedule may determine a commencing
salary above Level 5/10 for a particular calling/s.
(e)
Annual increments shall be subject to the employee's satisfactory performance over the preceding twelve
months.
(f)
Any dispute in relation to the payment of an annual increment shall be referred to the Western Australian
Industrial Relations Commission for determination.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

HOSPITAL SALARIED OFFICERS AWARD, 1968
NO. 39 OF 1968
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
SCHEDULE A
MINIMUM SALARIES
Subject to the provisions of Clause 9. – Salaries and to the provisions of this Schedule the minimum annual salaries
for employers bound by the Award are set out hereinafter.
Minimum Salaries—
LEVELS
CURRENT
NEW
ASNA
Level 1 under 17 years of age
11363
1446.00
12809.00
17 years of age
13270
1690.00
14960.00
18 years of age
15490
1972.00
17462.00
19 years of age
17929
2283.00
20212.00
20 years of age
20135
2565.00
22700.00
21 years of age 1st year of service
22117
2816.00
24933.00
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LEVELS
22 years of age 2nd year of service
23 years of age 3rd year of service
24 years of age 4th year of service
Level 2

Level 3

Level 4

Level 5

Level 6
Level 7
Level 8
Level 9
Level 10
Level 11
Level 12
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CURRENT
22771
23421
24069
24720
25371
26120
26638
27403
28307
29010
29749
30928
31545
32470
33421
34772
35476
36443
37438
38462
40434
41898
43978
45091
46501
47962
50097
51847
54495
56337
58354
61598
64189
66824
70437
72878
75662

NEW
ASNA
2816.00
2816.00
2921.00
2921.00
2921.00
2817.00
2817.00
2817.00
2817.00
2817.00
2817.00
2817.00
2817.00
2817.00
2817.00
2817.00
2817.00
2817.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00

25587.00
26237.00
26990.00
27641.00
28292.00
28937.00
29455.00
30220.00
31124.00
31827.00
32566.00
33745.00
34362.00
35287.00
36238.00
37589.00
38293.00
39260.00
40151.00
41175.00
43147.00
44611.00
46691.00
47804.00
49214.00
50675.00
52810.00
54560.00
57208.00
59050.00
61067.00
64311.00
66902.00
69537.00
73150.00
75591.00
78375.00

(a)

(3)

An employee, who is 21 years of age or older on appointment to a classification equivalent to Level 1, may
be appointed to the minimum rate of pay based on years of service, not on age.
(b)
A Medical Typist or Medical Secretary shall be paid a medical terminology allowance of $1000 per annum.
For the purposes of this subclause “Medical Typist” and “Medical Secretary” shall mean those workers
classified on a classification equivalent to Level 1, 2, or 3 who spend at least 50% of their time typing from
tapes, shorthand, and/or Doctor’s notes of case histories, summaries, reports or similar material involving a
broad range of medical terminology.
Salaries – Specified Callings and Other Professionals
(a)
Employees who possess a relevant tertiary level qualification, or equivalent as agreed between the Union
and the employers, and who are employed in the callings of Architect, Audiologist, Bio Engineer, Chemist,
Dietitian, Engineer, Medical Scientist, Librarian, Occupational Therapist, Physiotherapist, Physicist,
Pharmacist, Clinical Psychologist, Psychologist, Research Officer, Scientific Officer, Social Worker,
Speech Pathologist, Podiatrist, Medical Imaging Technologist, Nuclear Medicine Technologist, Radiation
Therapist, Orthotist, Certified Clinical Perfusionist or any other professional calling as agreed between the
Union and employers, shall be entitled to Annual Salaries as follows—
LEVELS

CURRENT

NEW
ASNA

LEVEL 3/5

LEVEL 6
LEVEL 7

28307
29749
31545
33421
36443
38462
40434
41898
43978
45091
46501
47962

2817.00
2817.00
2817.00
2817.00
2817.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00

31124.00
32566.00
34362.00
36238.00
39260.00
41175.00
43147.00
44611.00
46691.00
47804.00
49214.00
50675.00
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CURRENT

NEW
ASNA

LEVEL 8
LEVEL 9
LEVEL 10
LEVEL 11
LEVEL 12

(4)

(5)

(1)
(2)
(3)
(4)

50097
51847
54495
56337
58354
61598
64189
66824
70437
72878
75662

2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00
2713.00

52810.00
54560.00
57208.00
59050.00
61067.00
64311.00
66902.00
69537.00
73150.00
75591.00
78375.00

(b)
Subject to subclause (d) of this clause, on appointment or promotion to the Level 3/5 under this
subclause—
(i)
Employees, who have completed an approved three academic year tertiary qualification, relevant
to their calling, shall commence at the first year increment;
(ii)
Employees, who have completed an approved four academic year tertiary qualification, relevant
to their calling, shall commence at the second year increment;
(iii)
Employees, who have completed an approved Masters or PhD Degree relevant to their calling
shall commence on the third year increment;
Provided that employees who attain a higher tertiary level qualification after appointment shall not be
entitled to any advanced progression through the range.
(c)
The employer and Union shall be responsible for determining the relevant acceptable qualifications for
appointment for the callings covered by this subclause and shall maintain a manual setting out such
qualifications.
(d)
The employer in allocating levels pursuant to clause (3) of this schedule may determine a commencing
salary above Level 3/5 for a particular calling/s.
The following conditions shall apply to employees in the callings detailed below—
Engineers—
Employees employed in the calling of Engineer and who are classified Level 3/5 under this Award shall be paid a
minimum salary at the rate prescribed for the maximum of Level 3/5 where the employee is an “experienced
engineer” as defined.
For the purposes of this paragraph “experienced engineer” shall mean—
(a)
An engineer appointed to perform professional engineering duties and who is a Corporate Member of the
Institution of Engineers, Australia or who attains that status during service.
(b)
An engineer appointed to perform professional duties who is not a Corporate Member of the Institution of
Engineers, Australia but who possesses a degree or diploma from a University, College or Institution
acceptable to the employer on the recommendation of the Institution of Engineers, Australia, and who –
(i)
having graduated in a four of five academic year course at a University or Institution recognised
by the employer, has had four years’ experience on professional engineering duties acceptable to
the employer since becoming a qualified engineer, or
(ii)
not having a University degree but possessing a diploma recognised by the employer, has had
five years’ experience on professional engineering duties, recognised by the employer since
becoming a qualified engineer.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

HOSPITAL WORKERS (CLEANING CONTRACTORS—PRIVATE HOSPITALS) AWARD 1978
NO. R2 OF 1977
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
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(5)
(6)

(7)

(8)

(1)
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Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
32.—WAGES
The minimum weekly rate of wage payable to employees covered by this award shall be the Base Rate plus the
Arbitrated Safety Net Adjustment (ASNA) Payment expressed hereunder—
Base
Rate
Adjustments
$

(a)

(b)

(2)

(3)
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Arbitrated
Safety Net
Rate
$

Minimum
Weekly

$
Cleaner:
1st year of employment
369.80
88.00
457.80
2nd year of employment
374.30
88.00
462.30
3rd year of employment and thereafter
378.30
88.00
466.30
Window Cleaner:
1st year of employment
378.30
88.00
466.30
2nd year of employment
382.60
88.00
470.60
3rd year of employment and thereafter
387.10
88.00
475.10
(c)
Junior Hospital Workers—
The minimum rate of wage payable to junior hospital employees shall be the following percentage of the
prescribed wage during the first year of employment for an adult employee doing the same class of work.
%
Under 17 years of age
50
Under 18 years of age
70
Under 19 years of age
80
At 19 years of age
100
(d)
Casual Employees shall be paid a loading of 25% over the rates specified.
General Conditions—
(a)
Leading Hands: In addition to the rates herein prescribed a leading hand shall be paid per week—
$
(i)
If placed in charge of not less than three and not more than 10 other
17.00
workers
(ii)
If placed in charge of more than 10 and not more than 20 other workers
25.65
(iii)
If placed in charge of more than 20 other workers
34.15
(b)
Where the term "year of employment" is used in this clause it shall mean all service whether full time or
part time and regardless of the class of work with that employer.
Such service shall be calculated in periods of calendar years from the date of commencement of work with
the employer and shall be by automatic progression subject to satisfactory service.
(c)
In determining the year of employment of a worker 19 years of age or over employment while under the
age of 19 years shall not be counted in determining the year of employment at or over 19 years of age.
(d)
The hourly rate shall be calculated by dividing the weekly rate herein by 40.
(e)
The hourly rate for an employee working an average of 38 hours per week shall be calculated by dividing
the weekly rate herein expressed by 40.
(f)
The hourly rate for an employee actually working 38 hours shall be calculated by dividing the weekly rate
herein expressed by 38.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
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Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

HOSPITAL WORKERS (GOVERNMENT) AWARD
NO. 21 OF 1966
(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

(1)

1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
39.—WAGES
The minimum weekly rate of wage payable to employees covered by this award shall be the base rate plus the
Arbitrated Safety Net Adjustment (ASNA) Payment expressed hereunder:
Base
Arbitrated
Minimum
Rate
Safety Net
Weekly
Adjustments
Rate
$
$
$
Hospital Worker Level One
Carpark Attendant
Cleaner
Domestic
Gardener (Other)
Food Service Attendant
Kitchen Attendant
Laboratory Attendant (Grade 1)
Laundry Worker
Orderly/Cleaner (Perth Dental
Hospital)
Orderly (Other)
1st year of employment
2nd year of employment
3rd year of employment and thereafter
Hospital Worker Level Two
Animal House Attendant (Grade 1)
Cafeteria Assistant (R.P.H.)
Canteen Attendant (P.M.H.)
Dental School Orderly
Dry Cleaner
First Laundry person (Country Hospitals—where more than
one employed)
Gardener (only one employed, PDH)

369.50
374.10
378.00

88.00
88.00
88.00

457.50
462.10
466.00
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Base
Rate

`

Gardener and Propagator (Sunset)
House Parent (Mt Henry, Bunbury, Albany)
Hygiene Orderly (no driving—RPH)
Machinist (other including any alterations)
Orderly (handling patients)
Senior Gardener (RPH)
Steward (Sunset, Swanbourne/Graylands)
Theatre Assistant (1st year R.P.H.)
Ward Assistant (P.M.H.)
Washing Machine Hands (including Hydros)
1st year of employment
2nd year of employment
3rd year of employment and thereafter
Hospital Worker Level Three
All Purpose Orderly
Call Room Orderly (RPH, PMH. Fremantle and SCGH)
CSSD Assistant (1st year)
CSSD Orderly (RPH 1st year)
Farm Assistant (Whitby Falls, Quo Vadis)
Gardener and Propagator (M.H.S.)
Gardener Herbicides (M.H.S.)
Handyperson
Hydrotherapy Attendant (1st year)
Machinist (who cuts and fits)
Menu Assistants
Shaving Orderly (RPH, Fremantle)
Theatre Assistant (Thereafter—RPH)
Theatre Orderly (1st year RPH, SCGH
Osborne Park Hospital and Bicton Annexe)
Theatre Orderly (Fremantle Hospital, Princess Margaret
Hospital, King Edward Memorial Hospital and Perth
Dental Hospital)
Call Room Orderly (KEMH)
Birth Suite & Theatre Orderly (KEMH)
1st year of employment
2nd year of employment
3rd year of employment and thereafter
Hospital Worker Level Four
Animal House Attendant (Grade 2)
Cook (other)
CSSD Assistant (Thereafter)
CSSD Orderly (Thereafter—RPH)
Dry Cleaner (Swanbourne, Graylands)
Hydrotherapy Attendant (Thereafter)
Hygiene Orderly (Driving—RPH)
Laboratory Attendant (Grade 2)
Theatre Orderly (Thereafter—RPH, SCGH, Osborne Park
and Bicton Annexe)
1st year of employment
2nd year of employment
3rd year of employment and thereafter
Hospital Worker Level Five
Assistant Dining Room Supervisor (RPH)
Cook (only one employed)
Driver (less than 3 tonnes)
Central Linen Room Supervisor (RPH)
Deputy Head Orderly (other hospitals)
Domestic Supervisor (Pyrton)
Head Gardener (Sunset, Manjimup and Narrogin)
Linen Services Supervisor (Fremantle and KEMH)
Linen Room Supervisor (Heathcote and Lemnos)
Linen Supervisor (Perth Dental Hospital)
Programme Assistants Alcohol and Drug Authority
Trainee Food Supervisor (RPH)
Machinist Supervisor (Pyrton)
Machinist Supervising Patients (Mental Health)
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$

Arbitrated
Safety Net
Adjustments
$

Minimum
Weekly
Rate
$

374.60
379.60
383.80

88.00
88.00
88.00

462.60
467.60
471.80

383.40
388.00
392.00

88.00
88.00
88.00

471.40
476.00
480.00

388.90
393.40
397.10

88.00
88.00
88.00

476.90
481.40
485.10
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Base
Rate

Storeperson (Grade 1)
1st year of employment
2nd year of employment
3rd year of employment and thereafter
Hospital Worker Level Six
Bus Driver (less than 25 passengers)
Driver (over 3 tonnes)
Storeperson (Grade 2)
Hairdresser
1st year of employment
2nd year of employment
3rd year of employment and thereafter
Hospital Worker Level Seven
Bus Driver (over 25 Passengers)
Second Cook (other hospitals)
Storeperson (Grade 3)
Transport Officer (RPH)
1st year of employment
2nd year of employment
3rd year of employment and thereafter
Hospital Worker Level Eight
Assistant Supervisor Cleaning
Services (Swanbourne/Graylands)
Cafeteria Supervisor (PMH)
Canteen Supervisor (PMH)
Carpenter (Fremantle, Mental Health)
Cleaning Services Supervisor (KEMH)
Deputy Head Orderly (Major Metropolitan Hospitals)
Head Gardener (Kalgoorlie, Bunbury and Geraldton)
Head Orderly (Perth Dental Hospital)
Horticulturist
Laundry Supervisor (Geraldton)
Laundry Supervisor (PMH)
Pantry Supervisor (KEMH)
Projectionist
1st year of employment
2nd year of employment
3rd year of employment and thereafter
Hospital Worker Level Nine
Assistant Housekeeper (Fremantle)
Bootmaker
Butcher, where appointed as such
Cafeteria Supervisor (RPH)
Cleaning Services Supervisor (Heathcote, Lemnos, Pyrton)
Deputy Head Orderly (SCGH)
Dining Room Supervisor (PMH, KEMH and RPH)
First Butcher
First Cook (other hospitals)
Head Orderly (Mt Henry)
Housekeeper (Country Hospitals—under 20 beds)
Head Gardener (PMH, Fremantle, SCGH and KEMH)
Rehabilitation Assistants (ADA)
Second Cook (RPH, SCGH, Fremantle PMH, KEMH and
Graylands)
Senior Food Service Attendant (Hospitals with less than
100 beds)
1st year of employment
2nd year of employment
3rd year of employment and thereafter
Hospital Worker Level Ten
Assistant Housekeeper (SCGH)
Cleaning Services Supervisor (Port Hedland)
Head Orderly (KEMH)
Housekeeper (Mt Henry and Pyrton)
Housekeeper (Country Hospitals—20 beds and over)
Laundry Supervisor (Narrogin)
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$

Arbitrated
Safety Net
Adjustments
$

Minimum
Weekly
Rate
$

399.10
403.90
408.30

88.00
88.00
88.00

487.10
491.90
496.30

403.00
406.40
409.80

88.00
88.00
88.00

491.00
494.40
497.80

411.90
416.80
421.00

88.00
90.00
90.00

499.90
506.80
511.00

427.70
434.10
439.80

90.00
90.00
90.00

517.70
524.10
529.80

445.10
451.10
457.00

90.00
90.00
90.00

535.10
541.10
547.00
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Base
Rate

Senior Food Service Attendant (Hospitals with 100 or more
beds)
Tradesperson Cook
1st year of employment
2nd year of employment
3rd year of employment and thereafter
Hospital Worker Level Eleven
Chef (other hospitals)
Head Orderly (PMH, Fremantle, Sunset and RPRH)
Housekeeper (Olive Jones Nurses' Home)
Housekeeper (Fremantle Hospital)
Linen Room and Despatch Supervisor
(Swanbourne/Graylands)
Linen Services Supervisor (PMH)
Linen Supervisor (SCGH)
1st year of employment
2nd year of employment
3rd year of employment and thereafter
Hospital Worker Level Twelve
Chef (RPH and MHS)
1st year of employment
2nd year of employment
3rd year of employment and thereafter
Hospital Worker Level Thirteen
Head Orderly (SCGH)
Orderly and Transport Services
Co-ordinator
1st year of employment
2nd year of employment
3rd year of employment and thereafter
(2)

(3)
(4)

(5)
(6)
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$

Arbitrated
Safety Net
Adjustments
$

Minimum
Weekly
Rate
$

454.80
459.10
462.90

90.00
90.00
88.00

544.80
549.10
550.90

475.30
481.50
487.70

88.00
88.00
88.00

563.30
569.50
575.70

491.90
498.20
504.60

88.00
88.00
88.00

579.90
586.20
592.60

516.80
523.30
530.20

86.00
88.00
88.00

602.80
611.30
618.20

Junior Hospital Employees—
The minimum rate of wage payable to junior employees shall be the following percentage of the prescribed wage
during the first year of employment for an adult employee doing the same class of work.
%
Under 17 years of age
60
Under 18 years of age
70
Under 19 years of age
80
At 19 years of age
100
The percentages outlined above will also apply for the purpose of calculating the shift penalty loading
payable pursuant to clauses 16, 17, 21 and 22 of this award.
Telephonists and receptionists (Graylands). The rates payable from time to time to telephonists in the public service
shall apply.
General Conditions—
(a)
Casual employees shall be paid at the rate of 20 percent in addition to the rates herein prescribed.
(b)
Except where this clause specifies classifications which require the employee to be in charge of other
employees, any employee who is placed in charge of—
(i)
not less than three and not more than ten other employees shall be paid $16.05 per week in addition
to the ordinary wage prescribed by this clause;
(ii)
more than 10 and not more than ten other employees shall be paid $24.30 per week in addition to
the ordinary wage prescribed by this clause;
(iii)
more than 20 other employees shall be paid $32.05 per week in addition to the ordinary wage
prescribed by this clause.
(c)
In this clause the term 'year of employment' shall mean year of service with the employing hospital.
(d)
The rates herein prescribed shall be increased by the amount of any percentage increase in wages awarded
by the Western Australian Industrial Relations Commission to employees covered by this award.
Where any increase in wages is not a percentage increase, the rates of wage shown in this award as relating
to afternoon and night shift, permanent shift or weekend work or public holidays shall be adjusted to
reflect the relationship which the additional payment bears to the amount of $457.65 as at the 1 January,
1990.
An employee who regularly performs shift or weekend work shall be paid for Accrued Days Off, including shift or
weekend penalties, when those days are taken as leave and at the rate which applied when they were accumulated.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
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These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

(1)

HOSPITAL WORKERS' (N'GALA) AWARD
NO. 6A OF 1958
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
32.—WAGES
The minimum weekly rate of wage payable to employees covered by this award shall be the Base Rate plus the
Arbitrated Safety Net Adjustment (ASNA) Payment expressed hereunder:
Base
Rate

HOSPITAL WORKER LEVEL 1:
Comprehends the following classes of work:
Cleaner
Domestic
Gardener (other)
Ironer and Presser
Kitchen Assistant
Laundry Assistant
Orderly (other)
Pantry Assistant
Hotel Services Assistant
Yard Assistant
Ward Assistant
1st year of employment
2nd year of employment
3rd year of employment and thereafter

$

Arbitrated
Safety Net
Adjustments
$

Minimum
Weekly
Rate
$

369.80
374.30
378.30

88.00
88.00
88.00

457.80
462.30
466.30
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Base
Rate
$

Arbitrated
Safety Net
Adjustments
$

Minimum
Weekly
Rate
$

HOSPITAL WORKER LEVEL 2:
Comprehends the following classes of work:
Gardener (only one employed)
Orderly (handling patients)
First Laundry Worker (where more than 1 employed)
Washing Machine Attendant
1st year of employment
2nd year of employment
3rd year of employment and thereafter

374.90
379.80
384.10

88.00
88.00
88.00

462.90
467.80
472.10

HOSPITAL WORKER LEVEL 3:
Comprehends the following classes of work:
Menu Assistants
Gardener (Herbicide and Propagator)
1st year of employment
2nd year of employment
3rd year of employment and thereafter

383.80
388.20
392.30

88.00
88.00
88.00

471.80
476.20
480.30

398.80
402.50
406.20

88.00
88.00
88.00

486.80
490.50
494.20

454.80
459.10
462.90

90.00
90.00
88.00

544.80
549.10
550.90

HOSPITAL WORKER LEVEL 4:
Comprehends the following classes of work:
Cooks
1st year of employment
2nd year of employment
3rd year of employment and thereafter
Provided that employees who possess recognised
qualification in the trade of cooking shall be paid not
less than the following:
1st year of employment
2nd year of employment
3rd year of employment and thereafter

(2)

(3)

(1)
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JUNIOR HOSPITAL EMPLOYEES—
The minimum rate of wage payable to junior hospital employees shall be the following percentage of the prescribed
wage for an adult employee in his/her first year of employment doing the same class of work.
%
Under 17 years of age
60
At 17 years of age
70
At 18 years of age
80
At 19 years of age
100
GENERAL CONDITIONS—
(a)
Where the term "year of employment" is used in this clause, it shall mean all service, irrespective of
classification, with that employer.
(b)
In determining the year of employment of an employee 19 years of age or over, employment while under
the age of 19 years shall not be counted in determining the year of employment at or over 19 years of age.
(c)
The hourly rate for an employee working an average of 38 hours per week shall be calculated by dividing
the weekly rate herein expressed by 40.
(d)
The hourly rate for an employee actually working 38 hours shall be calculated by dividing the weekly rate
herein expressed by 38.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

HOSPITAL SALARIED OFFICERS (WORKPOWER) AWARD OF 1996
NO. A8 OF 1996
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
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The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
(3)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
(4)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
SCHEDULE B—SALARIES AND CONDITIONS
CLASSIFICATIONS
(1)
The minimum rates of salaries to be paid to employees covered by this award shall be set out hereunder.
(2)
Minimum Salaries
LEVEL
Current
ASNA
NEW
Level 1
1st year of service
21006
2816.00
23822.00
2nd year of service
21396
2816.00
24212.00
3rd year of service
21795
2816.00
24611.00
Level 2
1st year of service
22117
2816.00
24933.00
2nd year of service
22771
2816.00
25587.00
3rd year of service
23421
2816.00
26237.00
4th year of service
24069
2921.00
26990.00
Level 3
24720
2921.00
27641.00
25371
2921.00
28292.00
26120
2817.00
28937.00
Level 4
26638
2817.00
29455.00
27403
2817.00
30220.00
Level 5
28307
2817.00
31124.00
29010
2817.00
31827.00
Level 6
29749
2817.00
32566.00
30928
2817.00
33745.00
Level 7
31545
2817.00
34362.00
32470
2817.00
35287.00
Level 8
33421
2817.00
36238.00
34772
2817.00
37589.00
Level 9
35476
2817.00
38293.00
36443
2817.00
39260.00
Level 10
37438
2713.00
40151.00
38462
2713.00
41175.00
Level 11
40434
2713.00
43147.00
41898
2713.00
44611.00
Level 12
43978
2713.00
46691.00
Level 13
45091
2713.00
47804.00
46501
2713.00
49214.00
Level 14
47962
2713.00
50675.00
Level 15
50097
2713.00
52810.00
51847
2713.00
54560.00
A
1
54027
2713.00
56741.00
2
56202
2713.00
58915.00
3
58354
2713.00
61067.00
4
60530
2713.00
63243.00
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LEVEL

(3)

Current
ASNA
NEW
5
64189
2713.00
66902.00
6
66839
2713.00
69552.00
7
69494
2713.00
72207.00
8
72493
2713.00
75206.00
9
75675
2713.00
78388.00
(a)
An employee, who is 21 years of age or older on appointment to a classification equivalent to Level 1,
may be appointed to the minimum rate of pay based on years of service, not on age.
(b)
Annual increments shall be subject to the employee's satisfactory performance over the preceding twelve
months.
(c)
Any dispute in relation to the payment of an annual increment shall be referred to the Western Australian
Industrial Relations Commission for determination.
(d)
Employees who are appointed to Level 1, Level 2 or Level 3, and are under 21 years of age, salaries shall
be calculated using the following percentages of the first year of service rate for the Level the employee
is appointed to:
%
Under 17 years of age
54
17 years of age
64
18 years of age
74
19 years of age
86
20 years of age
97
Notwithstanding this provision, the employer can appoint an employee to the first year of service rate or higher.
Salaries—Specified Callings and Other Professionals
(a)
Employees who are employed in the calling of Medical Scientist, Scientific Officer, Dietitian,
Occupational Therapist, Physiotherapist, Social Worker, Speech Pathologist or any other professional
calling as agreed between the union and employers, shall be entitled to Annual Salaries as follows:
LEVEL
CURRENT
ASNA
NEW
Level 5/10
28307
2817.00
31124.00
29749
2817.00
32566.00
31545
2817.00
34362.00
33421
2817.00
36238.00
36443
2817.00
39260.00
38462
2713.00
41175.00
Level 11/12
40434
2713.00
43147.00
41898
2713.00
44611.00
43978
2713.00
46691.00
Level 13/14
45091
2713.00
47804.00
46501
2713.00
49214.00
47962
2713.00
50675.00
Level 15
50097
2713.00
52810.00
51847
2713.00
54560.00
A
1
54027
2713.00
56741.00
2
56202
2713.00
58915.00
3
58354
2713.00
61067.00
4
60530
2713.00
63243.00
5
64189
2713.00
66902.00
6
66839
2713.00
69552.00
7
69494
2713.00
72207.00
8
72493
2713.00
75206.00
9
75675
2713.00
78388.00
(b)

(c)
(d)
(e)
(f)

Subject to subclause (d) of this clause, on appointment or promotion to the Level 5/10 under this clause—
(i)
Employees, who have completed an approved three academic year tertiary qualification,
relevant to their calling, shall commence at the first year increment.
(ii)
Employees, who have completed an approved four academic year tertiary qualification, relevant
to their calling, shall commence at the second year increment.
(iii)
Employees, who have completed an approved Masters or PHD Degree relevant to their calling
shall commence on the third year increment.
Provided that employees who attain a higher tertiary level qualification after appointment shall not be
entitled to any advanced progression through the range.
The employer and union shall be responsible for determining the relevant acceptable qualifications for
appointment for the callings covered by this clause and shall maintain a manual setting out such
qualifications.
The employer in allocating levels pursuant to clause (3) of this schedule may determine a commencing
salary above level 5/10 for a particular calling/s.
Annual increments shall be subject to the employee's satisfactory performance over the preceding twelve
months.
Any dispute in relation to the payment of an annual increment shall be referred to the Western Australian
Industrial Relations Commission for determination.
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The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

HOSPITAL SALARIED OFFICERS (JOONDALUP HEALTH CAMPUS) AWARD, 1996
NO. A 1 OF 1996
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less
than pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise
agreements and over award arrangements. Absorption which is contrary to the terms of an agreement is not
required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

HOTEL AND TAVERN WORKERS' AWARD, 1978
NO. R 31 of 1977
10A.—TRANSLATION OF CASUAL EMPLOYEES
This clause sets out the procedure to be followed to translate casual employees from the classification and wages
structure in this award prior to 21 February 2001 to a new classification and wages structure that will have effect on
the first pay period commencing on or after 1 July 2001.

(2)

This clause is intended to minimise the potential for disputes between an employer and an employee on
the translation and implementation of the new classification and wage structure. The clause does not
diminish the employer’s obligation to properly classify and pay an employee in accordance with the new
classification and wage structure from 1 July 2001 and an employer and an employee cannot contract out
of the provision of this award.

(3)

From 21 February 2001 an employee previously classified in a classification of work shown in Column A of the
Table in sub-clause (4) below shall be reclassified to the classification shown immediately opposite in Column B.
Provided that an employee previously classified Bar Attendant 2 shall be reclassified to Food and Beverage 3 where
that employee's duties include the mixing of a range of sophisticated drinks or duties as defined in sub-clause (3) of
Clause 6.—Definitions of this award.

81 W.A.I.G.
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Despite the provisions of sub-clause (3) of Clause 11.—Casual Employees of this award, from 21 February 2001 to 1
July 2001 a casual employee shall be paid only the following hourly base rate of pay for any work performed—
Classification
Column A

(5)
(6)
(7)
(8)
(9)
(10)
(11)

2083

Minimum
Hourly Base
Rate
21-02-01

Column B

N/A
Introductory
10.54
Guest Service Grade 1
Cleaner
Gardener
Gardener
General Hand
General Hand
Laundress
Guest Service Grade 1
Lift Attd
Guest Service Grade 1
Kitchen Hand
Kitchen Attendant Grade 1
Yardman
Yardman
10.85
Housemaid
Guest Service Grade 2
Comm’aire
Guest Service Grade 2
Hall Porter
Guest Service Grade 2
Night Porter
Night Porter
Waiter
Food & Beverage Attendant Grade 2
Steward
Food & Beverage Attendant Grade 2
Snack Bar
Food & Beverage Attendant Grade 2
Storeman
Storeperson Grade 1
B’fast Cook
Cook Grade 1
Bar Attd 1
Food & Beverage Attendant Grade 2
Cashier
Food & Beverage Attendant Grade 2
Bar Attd 2
Food & Beverage Attendant Grade 2
Butcher
Cook Grade 1
Security Off
Security Officer Grade 1
10.98
Cook Alone
Cook Grade 2
Timekeeper
Timekeeper/Security Officer Grade 2
Cellarman
Food & Beverage Attendant Grade 3
Head Waiter
Food & Beverage Attendant Grade 3
Head Steward
Food & Beverage Attendant Grade 3
Hostess
Food & Beverage Attendant Grade 3
Maintenance
Handyperson
Housekeeper/
Guest Service Grade 3
Supervisor
11.27
Qual Cook
Cook Grade 3
Butcher
Tradesperson Butcher
(Tradesperson)
11.86
Chef
Cook Grade 4
12.62
Cook Grade 5
12.70
[All rates are effective from the beginning of the first pay period commencing on or after the date shown.]
Despite the provisions of sub-clause (4) of this clause, the provisions of Clause 29.—No Reductions of this award
apply.
As soon as practicable but by no later than 31 March 2001 unless otherwise agreed between the Union and the
employer, the employer shall notify each employee, in writing in the form specified in Schedule C – Letter to
Employees of the classification of work the employee is required by the employer to perform.
If an employee disputes the correctness or fairness of the classification nominated by the employer, the employee
shall notify the employer, in writing, of the employee’s view. The employer and the employee shall then meet and
make reasonable efforts to resolve any dispute.
Where the dispute is not resolved by discussions between the employer and the employee, either party may then seek
to have the matter dealt with in accordance with the disputes settling procedure.
Nothing in this clause shall be read so as to exclude the Union from representing its members.
To avoid doubt, an employee shall be paid in accordance with the provision of sub-clause (11) of this clause from 1
July 2001 regardless of whether or not any dispute has been resolved.
Despite the provisions of sub-clause (3) of Clause 11.—Casual Employees of this award, from 1 July 2001 to 1 July
2003 a casual employee shall be paid only the following hourly base rate of pay for any work performed —
Base $ per Hour
Level

Classification

1.7.01

1.8.01

1.1.02

1.7.02

1.1.03

1.7.03

Introductory

10.54

10.88

10.88

10.88

10.88

10.88
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Base $ per Hour
Level
Level 1

Level 2

Level 3

Level 4

Level 5

Level 6

Classification

1.7.01

1.8.01

1.1.02

1.7.02

1.1.03

1.7.03

Food
&
Beverage
Attendant Grade 1
Kitchen
Attendant
Grade1
Guest Services Grade 1
Gardener
General Hand
Yardman
Food
&
Beverage
Attendant Grade 2
Cook Grade 1
Kitchen
Attendant
Grade 2
Night Porter
Storeperson Grade 1
Doorperson/Security
Officer Grade 1
Guest Services Grade 2
Food
&
Beverage
Attendant Grade 3
Cook Grade 2
Kitchen
Attendant
Grade 3
Guest Services Grade 3
Storeperson Grade 2
Timekeeper/Security
Officer Grade 2
Handyperson
Forklift Driver
Cook Grade 3
Storeperson Grade 3
Food
&
Beverage
Attendant Grade 4
(Tradesperson)
Guest Service Grade 4
Cook Grade 4
Food
&
Beverage
Supervisor
Guest
Services
Supervisor
Cook Grade 5

10.88

11.22

11.25

11.28

11.30

11.32

11.11

11.45

11.58

11.71

11.84

11.98

11.44

11.78

11.95

12.12

12.29

12.46

12.08

12.42

12.64

12.86

13.08

13.34

12.90

13.29

13.57

13.85

14.13

14.44

13.07

13.46

13.83

14.20

14.57

14.94

[All rates are effective from the beginning of the first pay period commencing on or after the date shown.]

(1)

21. – WAGES
The following shall be the minimum fortnightly rates of wage payable to full-time employees covered by this
award—
$ per Fortnight
Level
Classification
1.7.01
1.8.01
1.1.02
1.7.02
Level 1

Level 2

Introductory
Food & Beverage Attendant Grade 1
Kitchen Attendant Grade1
Guest Services Grade 1
Gardener
General Hand
Yardman
Food & Beverage Attendant Grade 2
Cook Grade 1
Kitchen Attendant Grade 2
Night Porter
Storeperson Grade 1
Doorperson/Security Officer Grade 1
Guest Services Grade 2

800.80
830.00

826.80
856.00

826.80
858.00

826.80
860.20

860.00

886.00

898.50

910.40
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Classification

1.7.01

$ per Fortnight
1.8.01
1.1.02

1.7.02

Level 3

Food & Beverage Attendant Grade 3
Cook Grade 2
Kitchen Attendant Grade 3
Guest Services Grade 3
Storeperson Grade 2
Timekeeper/Security Officer Grade 2
Handyperson
Forklift Driver
Cook Grade 3
Storeperson Grade 3
Food & Beverage Attendant Grade 4
(Tradesperson)
Guest Service Grade 4
Cook Grade 4
Food & Beverage Supervisor
Guest Services Supervisor
Cook Grade 5

890.00

916.00

931.00

947.00

945.00

971.00

991.00

1014.40

1010.00

1040.00

1065.00

1097.80

1060.00

1090.00

1110.00

1135.60

Level 5

Level 6

(3)
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[All rates are effective from the beginning of the first pay period commencing on or after the date shown.]
Arbitrated Safety Net Adjustments
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Service Pay
An employee classified as a Level 1 and who prior to 21 February 2001 was paid ‘service pay’ under the award shall
continue to receive that same ‘service pay’ amount whilst employed as a Level 1 employee by that employer. The
‘service pay’ amount shall not be increased or absorbed into other payments at any time.
At any time after July 2003, any party may make an application to remove this sub-clause. Further, the existence of
this sub-clause and the payment of the ‘service pay’ amount does not prejudice any such application.

21A.—MINIMUM WAGE -ADULT MALES & FEMALES
Notwithstanding the terms of this award no adult employee shall be paid less than the Minimum Adult Wage unless otherwise
provided in this clause.
(1)
The Minimum Adult Wage for a full-time adult employee is $413.40 per week payable from the beginning of the first
pay period on or after 1st August 2001.
(2)
Unless otherwise provided in this clause, adults employed as casual or part-time employees shall not be paid less than
"pro rata" the Minimum Adult Wage according to the hours worked.
(3)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Wage.
(4)
The Minimum Adult Wage shall not apply to apprentices, employees engaged on traineeships or to other categories of
employees who by prescription are paid less than the Minimum Adult Wage.
(5)
Subject to this clause the Minimum Adult Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to calculation of overtime and all other penalty rates, superannuation, payments during sick leave, long
service leave and annual leave and for all other purposes of this award.
(6)
(a)
An apprentice, twenty one years of age or over, shall not be paid less than the minimum weekly rate of pay
for an employee 21 years of age or more as prescribed by the Minimum Weekly Pay Order (provided the
exclusion therein for apprentices shall not apply) made pursuant to the Minimum Conditions of
Employment Act, 1993, as his ordinary rate of pay in respect of the ordinary hours of work prescribed by
this award.
(b)
Where the said rate of pay is applicable the same rate shall be payable on holidays, during annual leave,
sick leave, long service leave and any other leave prescribed by this agreement.
(c)
Notwithstanding the foregoing, where in this award an additional rate is prescribed for any work as a
percentage, fraction or multiple of the ordinary rate of pay, it shall be calculated upon the rate prescribed in
this award for the classification in which the employee is employed.
(7)
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated by
this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
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Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

(1)

INDEPENDENT SCHOOLS (BOARDING HOUSE) SUPERVISORY STAFF AWARD
NO. A 9 OF 1990
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
11.—SALARIES
The minimum annual rate of salary payable to employees shall be as follows—
(a)
Supervisor:
1st, 2nd and 3rd
$10 per week
$14; $12; $10
Minimum
$8 per week
Safety Net
per week
Salary
Safety Net
Adjustment
Safety Net
$ per Annum
Adjustment
$ per Annum
Adjustment
$ per Annum
$ per Annum

1st year
experience
2nd year
experience
3rd year
experience
4th year
experience
5th year
experience
6th year
experience

ASNA
1999; 2000
&
2001

Total Salary
$ per Annum

of

18706

1251

522

730

2086.00

23295.00

of

19475

1251

522

730

2086.00

24064.00

of

20500

1251

522

730

2086.00

25089.00

of

21525

1251

522

730

2086.00

26114.00

of

22550

1251

522

730

2191.00

27244.00

of

23575

1251

522

730

2191.00

28269.00
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(b)

Senior Supervisor:
$10 per week
Safety Net
Adjustment
$ per Annum

25113

1st, 2nd and 3rd
$8 per week
Safety Net
Adjustment
$ per Annum
1251

26650

1251

Minimum
Salary
$ per Annum
1st year
experience
Thereafter

2087

of

ASNA
1999;
2000 &
2001

Total Salary
$ per
Annum

522

$14; $12; $10
per week
Safety Net
Adjustment
$ per Annum
730

2087

29703.00

522

730

2087

31240.00

(c)

(2)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

Relief Supervisor—
(i)
A relief supervisor shall be paid per rostered shift at a rate calculated at step 6 of paragraph (a) of
this subclause, divided by 260.
(ii)
A relief houseparent shall be paid per rostered shift at a rate calculated at step 5 of paragraph (a)
of this subclause, divided by 260.
(d)
Houseparent—
Notwithstanding the provision of paragraph (a) of this subclause, the maximum salary level for this
classification shall be that determined as the fifth year of experience.
(e)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
On appointment as a supervisor at a boarding school, the employer shall, on production of satisfactory evidence by
the employee of previous full-time equivalent experience in a similar school position, place that employee on a salary
point commensurate with such previous experience.

INDEPENDENT SCHOOLS PSYCHOLOGISTS AND SOCIAL WORKERS AWARD
NO. 3 OF 1996
2. – MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the minimum adult award wage unless otherwise provided by this clause.
The minimum adult award wage for full time adult employees is $413.40 per week payable from the beginning of the
first pay period commencing on or after 1st August, 2001.
The minimum adult award wage of $413.40 per week is deemed to include all arbitrated safety net adjustments from
State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the minimum adult award wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the minimum adult award wage of $413.40 per week.
(a)
The minimum adult award wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the minimum adult award wage.
Subject to this clause the minimum adult award wages shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime, and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise
agreements and over award arrangements. Absorption which is contrary to the terms of an agreement is not
required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
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14.—SALARIES
The minimum annual rate of salary payable to psychologists or social workers engaged in the
undermentioned classifications shall be:
SALARY LEVEL
ANNUAL SALARY $
ASNA
Total
Column A
Column B
1/8/01
1/8/01
Step 1
32,265.60
33,048.00
887.00
33,935.00
Step 2
33,924.60
34,707.00
887.00
35,594.00
Step 3
35,762.60
36,545.00
887.00
37,432.00
Step 4
38,058.60
38,841.00
887.00
39,728.00
Step 5
41,619.60
42,402.00
887.00
43,289.00
Step 6
43,941.60
44,724.00
887.00
45,611.00
Step 7
46,062.60
46,845.00
887.00
47,732.00
Step 8
48,277.60
49,060.00
887.00
49,947.00
(b)
On appointment, a psychologist or social worker shall be placed at the appropriate salary level according to
the provisions of subclause (2) of this Clause. Recognition of qualifications and experience other than that
outlined in this Award shall be determined by agreement between the employer and the psychologist or
social worker. In the event that the parties cannot agree on the level of qualifications and/or experience
that should apply then the matter may be referred to the Western Australian Industrial Relations
Commission.
(c)
On application by the psychologist or social worker and by agreement with the employer, salary may be
deemed to include an amount which is paid on behalf of the psychologist or social worker into an
Approved Superannuation fund nominated in accordance with the provisions of Clause 18.—
Superannuation of the Award, and not being an employer contribution to superannuation paid in
accordance with either Federal legislation or an employer's contributory superannuation fund.
(d)
A copy of any agreement reached in accordance with paragraph (c) of this subclause shall be attached to
the salary record of the psychologist or social worker concerned.
(e)
For the purposes of determining weekly or fortnightly salary, the annual salaries as prescribed in this
subclause, shall be divided by 52.16 or 26.08 respectively.
Employees appointed to the under mentioned classifications shall be paid in accordance with the following—
Column A shall apply from the beginning of the first pay period commencing on or after the date of the Award.
Column B shall apply from the beginning of the first pay period commencing on or after 1 August 2001.
(a)
A social worker as defined shall commence at Step 1 and proceed by annual increments to and including
Step 6.
(b)
A provisional psychologist shall commence at Step 1 and proceed by annual increments to and including
Step 2.
(c)
A psychologist who attains full registration status with the Psychologists Board of Western Australia shall
commence at Step 4 and proceed by annual increments to and including Step 8.
(d)
The years of experience is indicated by the number of steps from the commencement level of each
classification.
Part-time psychologists or social workers shall be paid in accordance to the following formula—
Hours worked
x
Full time weekly
37.5
rate of pay
A relief psychologist or social worker shall be paid according to the following formula—
(a)
Half day = 0.1 x Weekly rate for Step 5
(b)
Full day = 0.2 x Weekly rate for Step 5
Note: a half day is up to 3.75 hours and a full day is up to 7.5 hours.
(a)
Except in the case of a relief psychologist or social worker who shall be paid on completion of the
engagement, salaries shall be paid at least monthly.
(b)
The employer shall keep or cause to be kept a record showing salaries paid to each psychologist or social
worker and the deductions (if any) made each pay period.
(c)
The record as prescribed under paragraph (b) of this subclause shall be signed by the psychologist or social
worker each pay period or alternatively the employer shall provide a salary advice slip showing gross
salary and any deductions made for such pay period.
Where the conditions of employment of a psychologist or social worker are subject to the provisions of subclause (4)
of Clause 8. – Contract of Service of this Award, then, by agreement in writing between the employer and employee,
salary may be averaged over the full year.
(a)

INDEPENDENT SCHOOLS' TEACHERS' AWARD 1976
NO. R27 OF 1976
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
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The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
11. – SALARIES
(a)
The minimum annual rate of salary payable to teachers engaged in the undermentioned classifications shall
be—

Step 1
Step 2
Step 3
Step 4
Step 5
Step 6
Step 7
Step 8
Step 9
Step 10
Step 11
Step 12
Step 13
(i)

(2)
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Minimum
Salary
$ per Annum

1st, 2nd and 3rd $8
per week Safety Net
Adjustment
$ per Annum

$10 per week
Safety Net
Adjustment
$ per Annum

$14; $12; $10 per
week Safety Net
Adjustment
$ per Annum

ASNA
1999;
2000 &
2001

Total Salary
$ per Annum

21935
23268
24600
26138
27573
28803
30033
31570
33261
34645
35875
37413
38950

1,251
1,251
1,251
1,251
1,251
1,251
1,251
1,251
1,251
1,251
1,251
1,251
1,251

522
522
522
522
522
522
522
522
522
522
522
522
522

730
730
730
730
626
626
626
626
626
626
522
522
522

2191.00
2191.00
2087.00
2087.00
2191.00
2191.00
2191.00
2191.00
2191.00
2191.00
2191.00
2191.00
2191.00

26629.00
27962.00
29190.00
30728.00
32163.00
33393.00
34623.00
36160.00
37851.00
39235.00
40361.00
41899.00
43436.00

The rates of pay in this award include arbitrated safety net adjustments available since December
1993, under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of
pay received by employees since 1 November 1991 above the rate prescribed in the Award,
except where such absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those
resulting from enterprise agreements, are not to be used to offset arbitrated safety net
adjustments.
(b)
On appointment, a teacher shall be placed at the appropriate salary level according to qualifications and
full time teaching experience in Australia. Recognition of qualifications and experience other than that
outlined in this clause shall be determined by agreement between the employer and the teacher. In the
event that the parties cannot agree on the level of qualifications and/or experience that should apply then
the matter may be referred to the Independent Schools Industrial Affairs Consultative Committee.
(c)
On application by the teacher and by agreement with the employer, salary may be deemed to include an
amount which is paid on behalf of the teacher into an Approved Superannuation fund nominated in
accordance with the provision of Clause 18.—Superannuation of the Award, and not being an employer
contribution to superannuation paid in accordance with either Federal legislation or an employer's
contributory superannuation fund.
(d)
A copy of any agreement reached in accordance with paragraph (c) of this subclause shall be attached to
the salary record of the teacher concerned.
(e)
For the purposes of determining weekly or fortnightly salary, the annual salaries as prescribed in this
subclause, shall be divided by 52.16 or 26.08 respectively.
In determining the appropriate minimum salary level the following will apply—
(a)
Teachers not elsewhere provided for shall commence at Step 1 and proceed by annual increments to and
including Step 9.
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Two-year or three-year trained teacher holding a Teacher's Certificate or a teacher holding a University
Degree (other than Bachelor of Education) but not a Teacher's Certificate shall commence at Step 3 and
proceed by annual increments to and including Step 9.
(c)
Teacher holding—
University Degree and Diploma of Education; or
University Degree and Teacher's Certificate; or
Bachelor of Education Degree;
shall commence at Step 5 and proceed by annual increments to and including Step 13.
(d)
Teacher holding the qualifications as outlined in paragraph (c) of this subclause plus a second or higher
degree as outlined in paragraph (h) of this clause shall commence at Step 6 and proceed by annual
increments to and including Step 13.
(e)
The term Degree or Diploma will be deemed to include equivalent qualifications. In the event of a dispute
the matter may be referred to the Independent Schools Industrial Affairs Consultative Committee.
(f)
A teacher who obtains an additional qualification which is recognised as the equivalent to an additional
year of training, shall be credited with the extra year for salary purposes.
(g)
The qualifications referred to in paragraph (f) above, shall be determined by agreement through the
Independent Schools Industrial Affairs Consultative Committee and shall be reviewed each year and shall
be listed to apply from the beginning of each calendar year.
(h)
A teacher who obtains a second, or higher degree shall be credited with one extra year's experience for
salary purposes. For the purpose of this subclause, a second or higher degree shall mean to include a
graduate diploma or a degree at honours level/
(i)
The years of experience is indicated by the equivalent number of steps from the entry level.
SENIOR TEACHER—
(a)
Subject to the provisions for implementing the classification set out in the Appendix to this award, an
appointee to a Senior Teacher classification shall be entitled to the following annual allowance—
Level One—3.2% of the maximum total salary per annum as prescribed in subclause (1) of this clause.
Level Two—6.9% of the maximum total salary per annum as prescribed in subclause (1) of this clause.
(b)
A teacher in a promotional position who achieves a Senior Teacher Level 1 classification shall be entitled
to the minimum allowance applicable to the promotion position or the Senior Teacher Level 1
classification whichever is the greater.
Part time and part time temporary teachers shall be paid in accordance with this award for duties performed in
proportion to the time those duties bear to an ordinary full time teaching week.
(a)
Relief Teachers employed for five consecutive working days or less shall be paid a daily rate calculated as
follows—
(i)
Less than four year trained, a rate calculated at step 3 of subclause (1) of this clause, divided by
200.
(ii)
Four year trained, a rate calculated at step 5 of subclause (1) of this clause, divided by 200.
(b)
Relief teachers employed for more than five (5) consecutive working days shall be paid for the period at
the rate of salary appropriate to their qualifications and experience on a weekly basis of annual salary
divided by forty (40) or a daily basis of annual salary divided by two hundred (200).
(a)
Except in the case of a relief teacher who shall be paid as soon as possible on completion of the
engagement, salaries shall be paid at least monthly.
(b)
The employer shall keep or cause to be kept a record showing salaries paid to each teacher and the
deductions (if any) made each pay period.
(c)
The record as prescribed under paragraph (b) of this subclause shall be signed by the teacher each pay
period or alternatively the employer shall provide a salary advice slip showing gross salary and any
deductions made for such pay period.
SECONDARY SCHOOLS
(a)
A teacher appointed to a promotion position in a secondary school shall be placed within one of the
following promotion levels in accordance with the duties as prescribed.
Promotion Level 1
The management of a major department, for example, secondary English, or an equivalent responsibility,
for example, in the pastoral care of students.
Promotion Levels 2, 3 and 4
The levels assigned will recognise the gradation of responsibilities which apply within a school among
various promotion positions.
For example, for promotion Level 2: the management of a small department or an equivalent level of
responsibility.
For example, for promotion Level 3: second in charge of a major department, or an equivalent level of
responsibility.
For example, for promotion Level 4: co-ordinator of a subject, i.e., subject teachers with minimal
supervision of other staff, or an equivalent level of responsibility.
(b)
All allowances relating to promoting positions are minima.
(c)
The scale of promotion allowances paid shall be based on the promotion level as determined in paragraph
(a) of this subclause and the school category as defined in paragraph (d) of this subclause.
(d)
The category of the school shall be determined as follows—
(i)
Category A:
School above 600 full time equivalent students.
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(ii)
Category B:
School between 300 and 600 full time equivalent students.
(iii)
Category C:
School below 300 full time equivalent students.
(e)
The minimum allowance payable for a promotion position shall be as follows—
(i)
Promotion Level 1 Category A: 12.5 percent of the maximum salary level as prescribed in
subclause (1) of Clause 11.—Salaries.
(ii)
Promotion Level 1 Category B: 10.5 percent of the maximum salary level as prescribed in
subclause (1) of Clause 11.—Salaries.
(iii)
Promotion Level 1 Category C: 8.5 percent of the maximum salary level as prescribed in
subclause (1) of Clause 11.—Salaries.
(iv)
Promotion Levels 2, 3 and 4 shall be paid 70 percent, 50 percent and 30 percent respectively of
Promotion Level 1 of the appropriate school category.
PRIMARY SCHOOLS
(a)
Allowances for promotion positions in primary schools, where appointed under this award, shall be at the
Assistant Principal (Administration), Assistant Principal (Religious Education) level or similar designation
relevant to the school.
(b)
Where a primary school has in excess of 700 full time equivalent students, an additional promotion position
may be appointed at the discretion of the employer.
(c)
The allowance payable to Assistant Principals shall be as follows—
(i)
Schools with 300 to 700 full time equivalent students—$6000.00 per annum.
(ii)
Schools with 100 to 300 full time equivalent students—$3000.00 per annum.
Notwithstanding the provision of subclauses (7) and (8) of this clause, where an agreement is reached between the
employer and the teacher on any allowance or benefit for promotion positions, expressed in terms other than those
prescribed under this clause, then, subject to notification to the Union of such agreement, such conditions shall apply
for the purposes of this Award.

INDUSTRIAL CATERING WORKERS' AWARD, 1977
NO. 29A OF 1974
22.—WAGES
An employer on whom this award (or industrial agreement) is binding shall not increase the rate of wage payable to an
employee on the 5th February, 1988 or otherwise vary the conditions of employment applicable to an employee on that date so
as to increase that employer's labour costs except to the extent that any such increase has been authorised by the Commission
after that date.
The following shall be the minimum rates of wages payable to workers covered by this award:—
ASNA
Total Wage
(1)
Classifications:
Broken Work
Period
$
(per week)
Loading
$
$
(1)
Chef or Head Cook
16.00
50.00
379.80
(2)
Qualified Cook
12.80
50.00
352.60
(3)
Pastrycook
12.80
50.00
352.60
(4)
Cook Employed Alone
16.00
50.00
341.80
(5)
Breakfast and/or Other Cooks
11.50
50.00
334.20
(6)
Butcher
11.50
50.00
339.80
(7)
Dining Room Attendant and/or Counterhand
11.50
50.00
334.20
(8)
Kitchenhand
11.50
50.00
334.20
(9)
Housemaid
11.50
50.00
334.20
(10)
Cleaner.
11.50
50.00
334.20
(11)
Laundress
11.50
50.00
315.80
(12)
Bar Attendant
11.50
50.00
336.80
(13)
Cellarman
11.50
50.00
344.30
(14)
Storeman
50.00
322.70
(15)
Gardener
50.00
315.80
(16)
Garbage Attendant
50.00
315.80
(17)
Motor Vehicle Driver Not exceeding 25 cwt capacity
50.00
341.00
Exceeding 25 cwt capacity, but not
exceeding 3 tons capacity
50.00
343.80
Exceeding 3 tons capacity, but
under 6 tons capacity
50.00
347.40
(18)
General Hand
50.00
315.80
In addition to the wage rates prescribed for classification (17) in this clause, a Driver of a Motor Vehicle drawing a
trailer shall be paid an extra 90 cents per day.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
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These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(2)
Leading Hands—
A worker (other than a Chef or Head Cook) who is appointed and placed in charge of other workers by the employer
shall be paid the following rates in addition to his or her normal wage:—
Per Week
$
(a)
If placed in charge of less
than three other workers
6.60
(b)
If placed in charge of
three, but not more than
six other workers
11.50
(c)
If placed in charge of more
than six other workers
14.30
(3)
Industry Allowance—
In addition to the wage rates prescribed in this clause, an Industry Allowance of $14.70 shall be paid per week in the
case of all workers to compensate for disabilities associated with employment under this Award.
22A.—MINIMUM WAGE—ADULT MALES AND FEMALES
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult Award
Wage unless otherwise provided in this clause.
(i)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the
beginning of the first pay period on or after 1 August 2001.
(ii)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions.
(iii)
Unless otherwise provided in this subclause adults employed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award Wage according to the hours worked.
(iv)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provision to the Minimum Adult Award Wage of $413.40 per week.
(v)
(aa)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
traineeships, or Jobskills traineeships or to other categories of employees who by prescription are
paid less than the minimum award rate.
(bb)
Liberty to apply is reserved in relation to employees excluded under (aa) above and any special
categories of employees not included here or otherwise in relation to the application of the
Minimum Adult Award Wage.
(vi)
Subject to this subclause the Minimum Adult Award Wage shall —
(aa)
apply to all work in ordinary hours.
(bb)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during
sick leave, long service leave and annual leave and for all other purposes of this award.
(vii)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult
apprentice in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate requires
specific mention as at 13th November 1997.)

(1)
(2)
(3)
(4)
(5)
(6)

INDUSTRIAL SPRAYPAINTING AND SANDBLASTING AWARD 1991
NO.A 33 OF 1987
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
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Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
8.—RATES OF PAY
The weekly rate of pay is as follows—
Painter, Spraypainter, Shotblaster, Sandblaster or employee performing two or more of those functions:
$
Base Rate
458.66
First Arbitrated Safety Net Adjustment
8.00
Second Arbitrated Safety Net Adjustment
8.00
Third Arbitrated Safety Net Adjustment
8.00
Fourth Arbitrated Safety Net Adjustment
10.00
Fifth Arbitrated Safety Net Adjustment
14.00
July 1999 Arbitrated Safety Net Adjustment
12.00
August 2000 Arbitrated Safety Net Adjustment
15.00
August 2001 Arbitrated Safety Net Adjustment
15.00
Weekly Rate
548.66
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Location Allowance
Where applicable location allowances in accordance with Clause 19 will be paid.
Underground Allowance
(a)
(i)
Subject to paragraph (b) hereof, an employee required to work underground shall be paid an
allowance of $9.00 per week in addition to the allowance prescribed in subclause (3) of this
clause and any other amount prescribed for such employee elsewhere in this award.
(ii)
Where a shaft is to be sunk to a depth greater than six metres the payment of the underground
allowance shall commence from the surface.
(b)
Where an employee is required to work underground for no more than four days or shifts in any ordinary
week he/she shall be paid an underground allowance in accordance with the provisions of paragraph (n) of
subclause (1) of Clause 9.—Special Rates and Provisions in lieu of the allowance prescribed in paragraph
(a) hereof.
Leading Hands
(a)
A person specifically appointed to be a leading hand shall be paid at the rate of the undermentioned
additional amounts above the rate of the highest classification supervised, or his/her own rate, whichever is
the highest, in accordance with the number of persons in his/her charge:—
Weekly
Rate
Base
Per
Only
Hour
$
$
(i)
In charge of not more than one person
11.60
0.32
(ii)
In charge of two and not more than five persons
25.90
0.71
(iii)
In charge of six and not more than ten persons
33.00
0.90
(iv)
In charge of more than ten persons
43.80
1.19
(b)
The hourly rate prescribed in paragraph (a) hereof is calculated to the nearest cent (less than half a cent to
be disregarded) by multiplying the weekly base amount by 52 and dividing the result by 50.4 and by
dividing the amount by 38.
Casual Hands
In addition to the rate appropriate for the type of work, a casual hand shall be paid an additional 20 per cent of the
rate her hour with a minimum payment as for three hours employment. The penalty rate herein prescribed shall be
deemed to include, inter alia, compensation for annual leave.
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INDEPENDENT SCHOOLS ADMINISTRATIVE AND TECHNICAL OFFICERS AWARD 1993
NO. A 15 OF 1991
1B.—MINIMUM ADULT AWARD WAGE
(1)
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
(2)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
(3)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
(4)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
14.—SALARIES
(1)
(a)
The minimum annual rate of salary, according to classification and experience, payable to officer shall
be—
ASNA
$10 per week
$14; $12; $10
1st, 2nd and 3rd
1999;
Total Salary
Safety Net
per week
Level
Minimum
$8 per week
2000 &
$ per Annum
Adjustment
Safety Net
Salary
Safety Net
2001
$ per Annum
Adjustment
$ per Annum
Adjustment
$ per Annum
$ per Annum
LEVEL 1
18500
1251
522
730
2086.00
23089.00
18750
1251
522
730
2086.00
23339.00
19000
1251
522
730
2086.00
23589.00
19250
1251
522
730
2086.00
23839.00
19500
1251
522
730
2086.00
24089.00
19750
1251
522
730
2086.00
24339.00
LEVEL 2
20500
1251
522
730
2086.00
25089.00
21000
1251
522
730
2086.00
25589.00
21500
1251
522
730
2086.00
26089.00
22000
1251
522
730
2191.00
26694.00
22500
1251
522
730
2191.00
27194.00
23000
1251
522
730
2191.00
27694.00
LEVEL 3
24000
1251
522
730
2191.00
28694.00
24600
1251
522
730
2087.00
29190.00
25200
1251
522
730
2087.00
29790.00
25800
1251
522
730
2087.00
30390.00
26400
1251
522
730
2087.00
30990.00
27000
1251
522
626
2087.00
31486.00
LEVEL 4
25500
1251
522
730
2087.00
30090.00
26500
1251
522
730
2087.00
31090.00
27500
1251
522
626
2191.00
32090.00
28500
1251
522
626
2191.00
33090.00
29500
1251
522
626
2191.00
34090.00
30500
1251
522
626
2191.00
35090.00
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
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Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(b)
On appointment an officer shall be placed at the appropriate salary level according to full time experience
and the classifications as prescribed in Clause 13.—Classifications.
(c)
On application by the officer and by agreement with the employer, salary may be deemed to include an
amount which is paid on behalf of the officer into an approved superannuation fund nominated in
accordance with the provisions of Clause 23.—Superannuation of the award, and not being an employer
contribution to superannuation paid in accordance with either Federal legislation or an employer's
contributory superannuation fund.
(d)
An officer appointed to a salary rate shall proceed by annual increments to the maximum of that
classification level.
(e)
If during progression through the salary steps, and within an appropriate time frame prior to the officer's
next annual increment, the employer considers such increment to be inappropriate due to work performance
and as such does not recommend or authorise further progression, then the employer shall state the reasons
in writing to the officer concerned.
Such reasons should indicate the areas where the employer considers improvement is required.
If the improvement required is achieved, then the officer shall then proceed to his/her appropriate salary
level.
(f)
An officer shall only progress from one level to another in accordance with the provisions as prescribed in
Clause 13.—Classifications.
(g)
The years of experience are indicated by the equivalent number of steps from the entry level.
(h)
For the purposes of determining weekly or fortnightly salary, the annual salaries as prescribed in subclause
(1) of this clause, shall be divided by 52.16 or 26.08 respectively.
(i)
Where the conditions of employment of any officer are subject to the provisions of subclause (3) of Clause
6.—Contract of Service of this award, then by agreement between the officer and the employer salary may
be averaged over the period of a full year.
Junior Classification
An officer under the age of 20 years shall receive the following percentages of the rate appropriate to Level 1.
Under 17 years of age ....................................................... 60%
17 years of age ................................................................. 70%
18 years of age ................................................................. 80%
19 years of age ................................................................. 90%
A relief officer shall be paid a loading of twenty-five percent in addition to the salaries prescribed in subclause (1) of
this clause.

INSTITUTION OFFICERS ALLOWANCES AND CONDITIONS AWARD 1977
NO. 3 OF 1977
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
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IRON AND STEEL INDUSTRY WORKERS' (AUSTRALIAN IRON AND STEEL PTY. LTD.) PRODUCTION
BONUS SCHEME AWARD
NO. 138 OF 1970
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less
than pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise
agreements and over award arrangements. Absorption which is contrary to the terms of an agreement is not
required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

IRON AND STEEL INDUSTRY WORKERS' (B.H.P. STEEL INTERNATIONAL—ROD & BAR DIVISION)
AWARD
NO. 1 OF 1968
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
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Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
27.—WAGES
The minimum rates of wages payable to workers bound by this award shall be—
(1)
Adult Wage Per Week
$
ASNA
TOTAL
(a)
Merchant Mill and Transport Department
Operator Grade A
401.00
50.00
451.00
Grade B
379.90
50.00
429.90
Grade C
364.10
50.00
414.10
Grade D
343.10
50.00
393.10
Grade E
322.00
50.00
372.00
Grade F
295.70
50.00
345.70
(b)
Trades and Maintenance Department
Tradesperson Grade 4
450.50
50.00
500.50
Grade 3
418.80
50.00
468.80
Grade 2
387.10
50.00
437.10
Grade 1
360.80
50.00
410.80

(2)

(3)

The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(c)
The parties are committed to review the existing wage structure to give effect to the implementation of
properly fixed minimum classification rates and supplementary payments in accordance with the
requirement of the State Wage Principles prior to any further variation of this subclause.
(a)
Where an employer does not provide a tradesperson with the tools ordinarily required in the
performance of the tradesperson's work, the employer shall pay a tool allowance of $9.20 per week for
the purpose of such tradesperson supplying and maintaining tools ordinarily required in the performance
of work as a tradesperson.
(b)
Any tool allowance paid pursuant to sub-paragraph (i) hereof shall be included in and form part of the
ordinary weekly wage prescribed in this clause.
(c)
An employer shall provide for the use of tradesmen all necessary power tools, special purpose tools and
precision measuring instruments.
(d)
A tradesman shall replace or pay for any tools supplied by his employer, if lost through his negligence.
Apprentices—
(a)
Wage per week
(Expressed as a percentage of the tradesman's rate)
Five Year Term
%
First Year
40
Second Year
48
Third Year
55
Fourth Year
75
Fifth Year
88
Four Year Term
First Year
42
Second Year
55
Third Year
75
Fourth Year
88
Three and a Half Year Term
First six months
42
Next year
55
Next year
75
Final year
88
Three Year Term
First year
55
Second year
75
Third year
88
For the purpose of this subclause the "tradesman's rate" means the wage for a fitter-mechanical as
shown in this clause.
(b)
Tool Allowance
A tool allowance of one-third of the amount (if any) payable to a tradesman shall be paid to an
apprentice to that trade in his first year of apprenticeship and of two-thirds of that amount in his second
year and of the same amount (if any) as is payable to a tradesman in the remaining period of his
apprenticeship.
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Junior Workers—
The minimum rates of wages payable to Junior Workers shall be as follows:
(a)
Driving Living Gear
%
(percentage of weekly wage for
cooling bed operator per week)
At 18 years of age and under
83.8
At 19 years and under 20 years of age
90.2
(b)
Other
%
(Percentage of weekly wage for yard
labourer excluding labourer on
construction per week)
Under 17 years of age
39.8
At 17 and under 18 years of age
51.9
At 18 and under 19 years of age
65.9
At 19 and under 20 years of age
78.2
Casual Loading—
A worker whose services are terminated by the employer through no fault of the worker within one month of
commencing employment shall be paid fifteen per cent of the ordinary rate in addition to the ordinary rate for his
class of work.
Part-time Workers—
Notwithstanding anything else contained elsewhere in this award, part-time adult workers may be employed at an
hourly rate for a lesser period per week than the hours usually worked in the employer's establishment.
Payment of annual leave and sick leave for part-time female workers shall be related proportionately in
accordance with the number of hours worked to the conditions prescribed.
Structural Efficiency
(a)
Arising out of the decision of 8 September 1989 in the State Wage Case and in consideration of the
wage increases resulting from the first structural efficiency adjustment, employees are to perform a
wider range of duties including work which is incidental or peripheral to their main tasks or functions.
(b)
The parties to this Award are committed to a review of the existing wage and classification structure. In
making this commitment the parties—
(i)
accept in principle that the descriptions of job functions within this structure will be broadly
based and generic in nature;
(ii)
state that wage increases arising from adjustment of minimum rates which may occur are
subject to absorption into existing overaward payments;
(iii)
will make provision for an exemption from the requirement to pay any increase arising from
any minimum rates adjustments which may occur;
(iv)
undertake that upon any variation of the Award to modify the existing wage and classification
structure, employees may undertake training for a wider range of duties and/or access to
higher levels in accordance with the definitions and training standards laid down in the Award
variation relating to the modified classification structure;
(c)
In the event that there is a claim for reclassification by an existing employee to a higher level under the
existing new structure on the ground that the employee possesses equivalent skill and knowledge gained
through on-the-job experience or on any other ground, the following principles apply—
(i)
the parties agree that the existing award disputes settlement procedure shall be followed;
(ii)
agreed competency standards shall be established by the parties in conjunction with TAFE
and SESDA (when operative) for all levels in the classification structure before any claims for
reclassification are processed;
(iii)
an agreed authority (such as TAFE or SESDA) or agreed accreditation authority (when
operative) shall test the validity of an employee's claim for reclassification;
(iv)
Reclassification to any higher level shall be contingent upon such additional work being
available and required to be performed by the employer.
(d)
The parties are committed to modernising the terms of the Award and to addressing the issues
associated with training in an endeavour to finalise these matters by July 1990."

IRON ORE PRODUCTION AND PROCESSING (HAMERSLEY IRON PTY LIMITED) AWARD 1987
NO. A 20 OF 1987
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
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(5)

Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
32.—WAGES
(1)
(a)
The provisions of this clause are a substantial restructuring by comparison to former awards and represent
one of the mechanisms for assisting to secure improved performance within the company's operations.
(b)
The objective is to provide a trained, flexible and efficient workforce to reasonably and effectively meet
the company's operational and maintenance needs whilst providing employees with work and a work
environment which is satisfying to the employee and the company, and which facilitates optimal utilisation
of trade or other job skills possessed by employees by elimination of demarcation issues based on interclassification rivalries, organisational barriers or territorial restrictions.
(2)
(a)
The wage rates specified by this clause shall remain in force unless varied by further order of the
Commission.
(b)
The rate of wage payable or the conditions of employment applicable to an employee covered by this
award shall not be increased by the employer so as to increase the labour costs of the employer except to
the extent that any increase has been authorised by the Commission after the date of implementation of this
award.
(3)
Each employee, according to the work area in which employed, shall be classified by the company in conformity
with the definitions contained in Clause 8.—Definitions, of this Award and shall be paid at the relevant weekly rate
specified by this subclause.
EDIT NOTE: RELATIVITIES HAVE BEEN VARIED WITH THE ADDING OF THE 1999 AND 2000 ASNA’S OF $12.00
AND $15.00 PER WEEK INCREASES.
CURRENT
AWARD
WAGE
$
(a)

(b)

(c)

(d)

Mine Production Employees
Level 5
Level 4
Level 3
Level 2
Level 1 105% of Level 2
Plant Production Employees:
(i) Tom Price and Paraburdoo Plant Employees
Level 5
Level 4
Level 3
Level 2
Level 1 105% of Level 2
(ii) Port Operations Employees
Level 4
Level 3
Level 2
Level 1
Laboratory Employees:
Level 4
Level 3
Level 2
Level 1
Rail Operations Employees:
Level 3
Level 2
Level 1 105% of Base Trade
OMO
115% of Base Trade

SAFETY NET
ADJUSTMENT
$

WAGES

405.90
454.40
466.50
497.20
522.10

88.00
90.00
88.00
88.00
-

493.90
544.40
554.50
585.20
614.50

405.90
454.40
466.50
497.20
522.10

88.00
90.00
88.00
88.00
-

493.90
544.40
554.50
585.20
614.50

405.90
454.40
466.50
497.20

88.00
90.00
88.00
88.00

493.90
544.40
554.50
585.20

405.90
454.40
466.50
497.20

88.00
90.00
88.00
88.00

493.90
544.40
554.50
585.20

413.60
443.30
522.10
571.80

88.00
90.00
-

501.60
533.30
614.50
673.00

$

2100
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CURRENT
AWARD
WAGE
$
(e)

(f)

(g)

(h)

(4)

(a)

Power Generation and Distribution Employees:
(i)
Generation
Level 4
413.60
Level 3
443.30
Level 2
497.20
Level 1
519.30
(ii) Maintenance
NON TRADE
Level 6
420.20
Level 5
443.30
Level 4
466.50
Level 3
497.20
TRADE RELATIVITY
Base Trade
Level 3
100%
497.20
Level 2
105%
522.10
Level 1
110%
546.90
Special Class 115%
571.80
Mine and Port Operations Maintenance Employees:
NON TRADE
Level 7
405.90
Level 6
420.20
Level 5
443.30
Level 4
466.50
Level 3
497.20
TRADE RELATIVITY
Base Trade
Level 3
100%
497.20
Level 2
105%
522.10
Level 1
110%
546.90
Special Class
115%
571.80
Ancillary Services Employees:
(i) Warehouse
Transport Services Port
Horticultural Services Mines, and
Towns,
Plants
and
Area
Services—Dampier
Level 4
405.90
Level 3
454.40
Level 2
466.50
Level 1
497.20
(ii) Transport Services Mines
Level 5
405.90
Level 4
454.40
Level 3
466.50
Level 2
497.20
Level 1 105% of Level 2
522.10
(iii) Services
Level 9
405.90
Level 8
413.60
Level 7
420.20
Level 6
432.30
Level 5
443.30
Level 4
454.40
Level 3
466.50
Level 2
477.50
Level 1
497.20
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SAFETY NET
ADJUSTMENT
$

WAGES

88.00
90.00
88.00
90.00

501.60
533.30
585.20
607.30

90.00
90.00
88.00
88.00

510.20
533.30
554.50
585.20

88.00
-

585.20
614.50
643.70
673.00

88.00
90.00
90.00
88.00
88.00

493.90
510.20
533.30
554.50
585.20

88.00
-

585.20
614.50
643.70
673.00

88.00
90.00
88.00
88.00

493.90
544.40
554.50
585.20

88.00
90.00
88.00
88.00
-

493.90
544.40
554.50
585.20
614.50

88.00
88.00
90.00
90.00
90.00
90.00
88.00
88.00
88.00

493.90
501.60
510.20
522.30
533.30
544.40
554.50
565.50
585.20

$

The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
The weekly wages specified by subclause (3) of this clause shall commence to apply from the date of the
pay period which first commences on or after the date of order by the Commission to do so.
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Any subsequent variation to those wage rates shall commence to apply from the pay period which
commences on or after the date of order by the Commission to do so.
Employees engaged pursuant to the provisions of this award, and whether engaged on day work or shift
work, will be advised of classification to one of the positions and its appropriate wage level as listed within
subclause (3) of this clause and, subject to the following, may then be utilised on any work within the
competence of that employee.
(i)
An employee who has been reclassified within the one department to a higher paid position and
who continues to carry out work within competence as required by the company will not usually
be reclassified downwards to a lower paid position even if the work then done on a major and
substantial basis would otherwise more usually attract the lower pay rate.
(ii)
An employee who applies for a lesser paid position than that in which the employee has usually
been employed will be classified and paid according to the rate applicable to that new position if
so appointed.
(iii)
Notwithstanding paragraph (i), an employee who, because of loss of a requisite licence or other
certification, or for other cause, is unable to carry out the normal work of the classified position
may be reclassified and paid according to the new position if the company is able to assist such
an employee on that basis.
(i)
An employee who, by virtue of work regularly performed on a continuing basis, believes that the
employer should reclassify that employee to a higher paid position may request to be reclassified.
(ii)
Should the employer decline any such request for reclassification, then the superintendent of that
employee will advise in writing the reasons why the employer would not agree to the
reclassification.
(iii)
An employee who disagrees with the validity of the reasons for refusal as expressed by the
superintendent may seek to have the merits of the claim for reclassification reviewed by a
classification committee to be established within the division for that purpose.
(iv)
The MRU committee of review will be constituted by—
•
two company representatives from the MRU concerned; and
•
two employee representatives from the MRU concerned.
(v)
The employee concerned and the superintendent may each be expected to attend at the
committee of review in order to personally elaborate on their respective attitudes.
The committee as constituted shall seek to achieve unanimity but may arrive at a majority
decision which shall be sufficient to achieve reclassification.
For the purposes of this subclause and in determining whether an employee is entitled to be reclassified to
a higher position the following criteria are to be considered—
(i)
Does the employee meet the requirements of the particular work to be performed prescribed
within Clause 8.—Definitions?
and
(ii)
Has the employee been assessed as having successfully completed an appropriate training course,
which may include competency testing (this criteria only applies where formal training courses
have been established as the appropriate standard for career progression and those courses
include qualifying assessment)?
or
(iii)
Does the employee meet the requirements of the particular work to be performed prescribed
within Clause 8.—Definitions?
and
(iv)
Has the employee successfully demonstrated competency to the level that would have been
obtained in (ii) above to the satisfaction of the Company?
(i)
An employee's potential eligibility for reclassification to a higher position will be assessed by the
employee's supervisor who will recommend to the superintendent accordingly.
(ii)
Assessment may require the employee to undergo written or oral or practical tests or any
combination of those tests.
No union party to this award nor its members employed by the company will impose any ban, limitation or
restriction on work within the competence of the individual employee to be performed by that employee at
the direction of the company.
The company, in allocating and directing the performance of work by its employees, shall have due regard
for the fact that certain work may only be carried out by those who hold appropriate statutory certification
as to their competence to perform that work.
Productivity and Training Groups with the following purposes will be established within each MRU where
maintenance employees are engaged—
(i)
Review progress and development, and recommend change to maintenance employees career
path programmes.
(ii)
Identify productivity and efficiency improvement measures that could be introduced within
MRU's.
(iii)
Develop an industrial culture by way of a consultative process.
(iv)
Consult on implementation of new technology and equipment.
(v)
Review and recommend change to training modules.
(vi)
Review training and re-training.
(vii)
Review and recommend change to training methods.
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(viii)
Review methods of assessment.
(ix)
Review methods of accreditation.
Productivity and Training Group members may request the involvement of union convenors and/or officials and
appropriate company representatives at group meetings to assist with the ongoing development of the programme.
(b)
(i)
Each Maintenance Productivity and Training Group should attempt to establish detailed
progression programmes for all levels within the MRU by 1 September 1991.
(ii)
Copies of programmes will be provided to relevant state union officials when finalised.
(c)
Programmes for tradespersons to be established by Productivity and Training Groups will be based on the
following criteria—
Special Class
Six training modules of a total of approximately 240 hours of
formal training—(wage relativity 115%)
Level I
Four training modules of a total of approximately 160 hours of
formal training—(wage relativity 110%)
Level II
Two training modules of a total of approximately 80 hours of
formal training—(wage relativity 105%)
Programmes for other maintenance levels will be developed by MRU Productivity and Training Groups to meet
MRU requirements.
Additional in-house, vendor and duty of care training is to be completed as required. Such training shall be
identified by the MRU Productivity and Training Groups for each respective level.
A Power Generation employee who is classified at Level 1 wage rate under subclause (3) of this clause shall, in
addition to that wage rate, be paid 76 cents per hour for the time engaged in the operation of the TDC 2000 within
"C" Power Station. Payment of the allowance shall attract overtime penalty rates but the allowance is not payable for
time not actually worked by the employee.
Plumbers' Registration Allowance—
Shall continue to apply in the terms of the Western Australian Industrial Relations Commission's decision and at the
extra rate of $17.50 per week.
Employees loading and/or unloading vessels, including loading into wharf sheds (but excluding iron ore) shall be
paid the appropriate Waterside Workers' Federation hourly rate for such work as amended from time to time and as
set out in the Waterside Workers' Award 1960.
DIVISION 1—PART 2
7.—CLASSIFICATION AND WAGE RATE
(a)
The employees subject to Part 2 are classified as—
$
Rail Operations Employee
ASNA
$
Level 3
413.60
88.00
501.60
Level 2
443.30
90.00
533.30
Level 1
522.10
90.00
612.10
OMO
571.80
90.00
661.80
(b)
Most such employees are employed to work as continuous shift workers, except those based at the mines,
and by nature of their shift rosters are irregular continuous shift workers.
(c)
All employees are employed to carry out all work within their competence at the direction of the company.
(d)
In classifying each employee to a particular position, the employer shall have regard for the major and
substantive elements of the specific duties to then regularly be performed by that employee within that
position.
Career Path Progression—
(a)
Progression through the Rail Operations Career Path Programme shall be in accordance with the
definitions contained in Division 1—Part 1 Clause 8.—Definitions and shall be as illustrated in the chart in
paragraph (b) hereof.
(b)
Rail Operations Career Path Progression
Level OMO
•
Operational Procedures for one man only train operation
Level 1
•
Mainline Working (not OMO)
Level 2
•
Mines Regulation Certificate of Competency
•
Locomotive Operation
Level 3
•
Induction
•
HI Certificate of Competency
•
Rolling Stock Technical
•
Local Working—Dampier
•
Local Working—Mines
•
Shunting General
(c)

(3)

81 W.A.I.G.

(a)

A Rail Production Productivity and Training Group will be established to enable employees to have an
input into the decision making process relating to their career path.
Productivity and Training Group members may request the involvement of the union convenor and/or
officials and appropriate company representatives at group meetings.
The provisions of this clause are a substantial restructuring by comparison to former awards and represent
one of the mechanisms for assisting to secure improved performance within the company's operations.
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(b)

(4)

The objective is to provide a trained, flexible and efficient workforce to reasonably and effectively meet
the company's operational and maintenance needs whilst providing employees with work and a work
environment which is satisfying to the employee and the company, and which facilitates optimal utilisation
of job skills possessed by employees by elimination of demarcation issues based on inter-classification
rivalries, organisational barriers or territorial restrictions.
(c)
No union party to this award nor its members employed by the company will impose any ban, limitation or
restriction on work within the competence of the individual employee to be performed by that employee at
the direction of the company.
Daily (Per Shift) Base Rates—
(a)
All Purpose Base Rate
Rail Operations Employee
Level 3
Level 2 After holding a statutory
certificate of competence while
employed by the company
for one year
for two years
Level 1 After holding a statutory
certificate of competence while
employed by the company
for one year
for two years
OMO After holding a statutory
certificate of competence while
employed by the company
for one year
for two years
(b)

(5)

87.07
93.33

ASNA
17.60
18.00

$
104.67
111.33

94.91
96.11
109.92

18.00
18.00
18.00

112.91
114.11
127.92

111.49
112.69
120.38

18.00
18.00
18.00

129.49
130.69
138.38

121.96
123.16

18.00
18.00

139.96
141.16

Flat Rate Allowance—
As based on the prescribed district allowance and service payments:—
District
+
Service
=
Total
$
$
$
Less than 1 year
7.88
4.71
12.59
1—2 years
7.88
10.25
18.13
2—3 years
7.88
13.56
21.44
3—4 years
7.88
14.40
22.28
4—5 years
7.88
15.76
23.64
5—6 years
7.88
17.20
25.08
6—7 years
7.88
18.00
25.88
More than 7 years
7.88
18.84
26.72
(c)
Job Allowance—
(i)
According to the job done on that day or shift, and as calculated from the following allowances
applicable to that job and converted to a daily rate pursuant to the schedule to this clause:—
disability allowance, loadout and/or banker allowance;
long trains allowance;
meal breaks not taken and payment in lieu;
midshift meal allowance in lieu of the supply of midshift meals;
overtime meal allowance in lieu of the supply of overtime meals;
shift allowance;
weekend shift premiums.
(ii)
The allowances specified by paragraph (c) hereof have been calculated as based on the current
train roster and will be subject to future variation if and when a change to that train roster is
implemented within the company's operations which materially alters the payments to then apply
under this clause.
(d)
When, as a result of General Order by the Industrial Relations Commission flowing from a National Wage
Case Decision, the wage rates or other allowances expressed elsewhere by this award are amended, then
the daily allowance and daily base rate specified by this clause shall be varied accordingly and will apply
from the first pay period commencing on or after the date of the General Order by the Commission to do
so.
In addition to the payments specified by subclause (3) of this clause, the employee shall be paid the following other
allowances if then applicable to that day of work and/or the job circumstances on that day:—
(a)
A Locomotive Engineman who is rostered to book off at any away from home depot on a Sunday or a
public holiday, and who is thereby not able to be at home for at least six hours between 0600 and 2000
hours on the Sunday or public holiday, shall be paid an allowance of $12.46 in addition to the ordinary rate
of wage for the shift from which the employee has then booked off.
(b)
(i)
A continuous shift worker (as defined), in addition to the rates prescribed by this clause for the
ordinary shift on a Saturday, shall, for the afternoon shift on that day, be paid an allowance of
$9.71.
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(ii)

(6)

An employee who, by request of the company, pre-starts by four hours the commencement of the
night shift as No. 1 shift on a Sunday shall, in addition to the rates prescribed by this clause, be
paid half the allowance specified by paragraph (i) hereof.
(iii)
An employee who, by request of the company, works follow-on overtime of four hours in extension of that
day shift on a Saturday shall, in addition to the rates prescribed by this clause, be paid half the allowance
specified by paragraph (i) hereof.
(iv)
In the case of employees who mutually exchange shifts, the provisions of this subclause shall
also apply but not so as to require more than the one payment.
The provisions of subclause (5) of Clause 32 of Part 1 apply to employees under Part 2.

IRON ORE PRODUCTION AND PROCESSING (MT NEWMAN MINING COMPANY PTY LIMITED) AWARD
NO. A 29 OF 1984
1B.—MINIMUM ADULT AWARD WAGE
(1)
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
(2)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
(3)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
(4)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting hose
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
PART I—
FIRST SCHEDULE—WAGES
(1)
Classifications and Total Weekly Wage Rates—
(a)

(b)

Australian Workers' Union

Level 4
Level 3
Level 2
Level 1

Base
Rate
$
470.30
456.10
445.90
389.50

Arbitrated
Safety Net
Adjustment
$
60.00
60.00
60.00
58.00

Total
Rate
$
530.30
516.10
505.90
447.50

Transport Workers' Union
Level P5 Ore Truck Instructor Driver
Level M5 Ore Truck Test Driver
Level P4 Ore Truck Driver—Grade 2
Level P3 Ore Truck Driver—Grade 1
Level S3 Service Truck Operator—Grade 2
Level S2 Service Truck Operator—Grade 1
Level LVS1 Light Vehicle Serviceperson
Level P1 Quarry Labourer
Level S1 Serviceperson

462.30
462.30
451.20
444.00
444.00
419.40
415.30
381.70
381.70

60.00
60.00
60.00
58.00
58.00
58.00
58.00
58.00
58.00

614.30
614.30
511.20
502.00
502.00
477.40
473.30
439.70
439.70
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(d)

(e)

(f)
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Building Trades
Level 4
Building Maintenance Tradesperson as defined
Level 5
Building Maintenance Tradesperson as defined
Level 6
Building Maintenance Tradesperson as defined
Metals and Engineering Workers' Union
Level 1
Serviceperson
Tool and Material Storeperson
Level 2
Belt Repairer—less than 12 months service
Rigger Unlicensed
Serviceperson/Maintainer (duties to be defined)
Tool and Material Storeperson
Level 3
Belt Repairer—more than 12 months service
Rigger Licensed
Level 4
Engineering Tradesperson as defined
Level 5
Engineering Tradesperson as defined
Level 6
Engineering Tradesperson as defined
Level 7
Engineering Tradesperson as defined
Electrical Trades Union
Level 1
Tradesperson's Electrician's or
Linesperson's Assistant
Level 2
Electrical Assistant II
Level 3
Level 4 100%
Electrical Tradesperson (as defined)
Level 5 105%
Electrical Tradesperson (as defined)
Level 6 110%
Electrical Tradesperson (as defined)
Level 7 115%
Electrical Tradesperson (as defined)
Level 8 120%
Electrical Tradesperson (as defined)
Level 9 125%
Electrical Tradesperson (as defined)
Construction Mining and Energy Workers' Union
Mobile Crane Driver
Level 4
Level 3
Level 2
Level 1
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Base
Rate
$

Arbitrated
Safety Net
Adjustment
$

Total
Rate
$

461.30

60.00

521.30

484.30

60.00

544.30

507.40

58.00

565.40

391.90
391.90

58.00
58.00

449.90
449.90

414.10
414.10
414.10
414.10

58.00
58.00
58.00
58.00

472.10
472.10
472.10
472.10

436.40
436.40

58.00
58.00

494.40
494.40

461.30

60.00

521.30

484.30

60.00

544.30

507.40

58.00

565.40

530.40

58.00

588.40

369.00

58.00

427.00

392.10
-

58.00
-

450.10
-

461.30

60.00

521.30

484.30

-

547.40

507.40

-

573.40

530.40

-

599.50

553.50

-

625.60

576.60

-

651.60

487.40
465.50
455.70
448.40

60.00
60.00
60.00
60.00

547.40
525.50
515.70
508.40

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
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Leading Hands
In addition to the appropriate rate prescribed in subclause (1) hereof, a Leading Hand shall be paid—
Per Week $
(a)
if placed in charge of not less than
13.40
two and not more than five other
employees, or if otherwise appointed
as such
(b)
if placed in charge of six and not more
18.70
than ten other employees, or if otherwise
appointed as such
(c)
if placed in charge of 11 and not more
26.70
than 20 other employees, or if otherwise
appointed as such
(d)
if placed in charge of more than 20
33.10
other employees, or if otherwise appointed
as such
A Shift Tradesperson (as defined) shall be paid a margin of $12.50 per week in addition to the appropriate rate for
his/her classification.
Casual Employees
A casual employee shall be paid 20 per cent of the ordinary rate in addition to the ordinary rate for his class of work.
Junior Employees
The minimum rate of wages payable to junior employees employed pursuant to Clause 7 shall be the following
percentage of the adult commencing rate for the classification in which he is employed:
Under 16 years of age
50%
16 & under 17 years of age
70%
17 & under 18 years of age
90%
An employee engaged on radio coverage for track maintenance employees or for contractors engaged on track
maintenance shall, for the time spent on radio coverage, receive an additional margin of $7.40.
An employee classified in a level 4 of paragraph (a) of subclause (1) of this Schedule shall be paid for all purposes of
the award a multiskilling increment allowance as follows:
Per Week
$
After 12 months continuous service from first
(a)
6.90
being appointed to level 4, an allowance of
(b)
After two years continuous service from first being
12.50
appointed to level 4, an allowance of
Classification of Equipment—
(a)
Drills—
Grade 1—
(i)
Bucyrus Erie 60R blasthole drilling rig and similar rigs, provided that appointment to
Grade 1 shall not be made until the employee concerned has completed 18 months in
Grade 2 as a 60R (or similar) operator and has been assessed by the employer as
competent to undertake the full range of duties associated with the operation of the
drills.
(ii)
Ingersol Rand T4 exploration drilling rig and similar rigs.
Grade 2—
(i)
Bucyrus Erie 60R blasthole drilling rig and similar rigs.
(b)
Ore Handling Equipment—
Special—
Crusher Control Operator (Quarrying and Crushing)
Shiploader Control Operator (Storage and Loading)
Tertiary Crusher Control Operator (Storage and Loading)
Train Loader
Bucket Wheel Excavator (Quarrying)
Grade 1—
Primary Crusher Operator (Quarrying and Crushing)
Secondary Crusher Operator (Quarrying and Crushing)
Bucket Wheel Reclaimer Operator (Storage and Loading)
Car Dumper Operator (Storage and Loading)
Shiploader Operator (Storage and Loading)
Tripper Operator (Storage and Loading)
Grade 2—
Stacker Operator (Storage and Loading)
Band Wagon Operator (Storage and Loading)
Grade 3—
Groundsperson (Storage and Loading)
Belt Attendant (Port Crushing)

81 W.A.I.G.
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(c)

(9)

Track Maintenance Machines—
Grade 1—
Mainline Tampers
Switch Tampers
Mono Rail Tampers
Grade 2—
Ballast Regulators
Spot Tampers
Grade 3—
Crib Tampers
Apprentices (wage per week)
An apprentice shall be paid a percentage of the appropriate tradesperson's rate as contained in subclause (1) of this
Schedule in accordance with the following scales—
Five Year Term
1st year
2nd year
3rd year
4th year
5th year
Four Year Term
1st year
2nd year
3rd year
4th year

45
55
65
85
95
50
65
85
95
%

Three and One Half Year Term
1st six months
Next year
Next following year
Final year
Three Year Term
1st year
2nd year
3rd year
(10)

(11)

(12)

(13)

(14)

(15)

(a)

50
65
85
95
60
85
95

Employees engaged as tradespersons in any of the classifications in paragraph (c) of subclause (1) and level
4 and above in paragraphs (d) and (e) of subclause (1) of this schedule and apprentices indentured to such
trades, shall be paid a tool allowance of $8.60 per week.
(b)
This allowance shall not be paid where the employer supplies the employee with all necessary tools.
(c)
An employee in receipt of this allowance shall provide himself/herself with all basic and appropriate tools,
kept in suitable condition, for the performance of his/her work.
(d)
An employee who fails to supply himself/herself with all basic and appropriate tools shall not be entitled to
this allowance until he/she complies with paragraph (c) hereof.
(e)
The previous practice of the employer replacing worn-out and stolen tools shall be replaced by this
subclause.
Experienced Tradesperson's Allowance
A qualified tradesperson shall, after 12 months' continuous service with the employer, be paid an allowance of $6.90
per week for all purposes which shall be increased to $12.50 per week after a further 12 months' continuous service.
Construction Allowance
A disabilities allowance of $3.90 per week shall be paid to employees when employed on construction work. This
allowance shall not apply to employees employed in a shop.
Certificated Operator's Allowance
The following shall be paid for all purposes to employees who are operators of equipment covered by the
Construction, Mining and Energy Workers' Union classifications and who are certificated in the calling in which they
are employed.
(a)
$6.90 after 12 months' continuous service;
(b)
$12.40 after two years' continuous service.
An unsupervised tradesperson (as defined) shall be paid 75% of the rate prescribed in subclause (3) of this Schedule
in addition to the appropriate rate for his/her classification. An employee shall not qualify for payment under both
this subclause and subclause (3).
Riggers, who may be called upon from time to time to carry out scaffolding work, to be paid as follows—
(a)
A Rigger with 12 months experience in scaffolding work who is undertaking training to obtain a certificate
or competency as a scaffolder—an allowance of $5.70 per week.
(b)
A Rigger with a certificate of competency as a scaffolder—an allowance of $10.90 per week.
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PART II—
9.—REMUNERATION
Employees will be paid an annual amount based on the Railroad roster for mainline, roster relief and yard jobs. The rate
covers all payments for the performance of all duties for the appropriate jobs on the roster and includes all disability payments,
shift penalties, overtime, crib breaks and appropriate award payments.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
The annual salary applicable to each level is as follows:—
ANNUAL INCOME
HEDLAND
MT NEWMAN
$
$
Engineperson
Level 5
Base salary
67681.57
66737.63
Daily base
260.31
256.68
Crib
4719.72
6435.78
Transport
3552.00
888.00
Arb. safety net
3130.00
3130.00
ANNUALISED TOTAL
79083.29
77191.41
Fortnightly pay
3041.66
2968.90
Rostered shift
300.75
293.47
Engineperson
Level 4
Base salary
54559.81
53599.89
Daily base
209.84
206.15
Crib
4719.72
6435.78
Transport
3552.00
888.00
Arb. safety net
3130.00
3130.00
ANNUALISED TOTAL
65961.53
64053.67
Fortnightly pay
2536.48
2463.60
Rostered shift
250.28
242.94
Engineperson
Level 3
Base salary
44658.71
N/A
Daily base
171.76
Arb. safety net
3130.00
ANNUALISED TOTAL
47788.71
Fortnightly pay
1838.00
Rostered shift
180.38
Engineperson
Level 2
Base salary
34877.19
N/A
Daily base
134.14
Crib
4719.72
Transport
3552.00
Arb. safety net
3130.00
ANNUALISED TOTAL
46278.91
Fortnightly pay
1779.95
Rostered shift
174.58
Engineperson
Level 1
Base salary
22747.87
N/A
Daily base
87.39
Arb. safety net
3025.00
ANNUALISED TOTAL
25772.87
Fortnightly pay
991.26
Rostered shift
96.51
PART III—
(1)

(2)

14.—FIXED INCOME
Classifications
Shovel Operator-Grade 1 90%*
Shovel Operator-Grade 2 100%*
*refers to the percentage of Fixed Income payment.
Fixed Income
(a)
The annual Fixed Income paid to employees to whom this Part of the award applies is a payment for the
"whole job" including coverage arrangements prescribed in Clause 5.—Fixed Income Coverage and
Additional Shift Coverage of this Part of the award. The Fixed Income includes all previous allowances,
penalty rates and leave loadings and is a total payment for all job requirements.
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(c)
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The annual base rate is $54.895.11.
The Fixed Income will be paid on a fortnightly pro rata basis and each fortnightly payment will include the
pro rata base rate prescribed in paragraph (b) above subject to the classification in subclause (1) hereof and
the fortnightly division of the following annual payments—
$779.20—District Allowance
$888.00—Transport Allowance.
(d)
The annual Fixed Income will be varied on a fortnightly basis by—
(i)
payment of additional shifts, where required and subject to Clause 5.—Fixed Income Coverage
and Additional Shift Coverage of this Part of the award, at the rate of $37.60 per hour, and
(ii)
deduction of $27.25 per hour for unauthorised absences or unpaid leave. For absences of part of
an hour this amount shall be deducted on a pro rata basis.
(e)
For the purposes of deductions to the Fixed Income a rostered shift shall mean eight and one half hours.
(f)
Any variations in payment following State Wage Case decisions of the Western Australian Industrial
Relations Commission will be applied to the base rate. The District Allowance will remain fixed except
where varied by General Order of the Commission. The payment of $888.00 per annum in place of all
transport arrangements provided by the employer is not to be inflated and is to remain at that amount
without forming part of the Fixed Income.
(g)
The $37.60 allowance for Additional Shift Coverage will be subject to variations in accordance with
General Orders of the Western Australian Industrial Relations Commission pursuant to Section 51 of the
Industrial Relations Act, 1979.
(3)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
PART IV—
13.—REMUNERATION
(1)
Employees will be paid an annual amount based on the operation of the Power Station roster.
(2)
The rates applicable to each classification are—
Trainee Engine Driver
75%
Engine Driver 1
95%
Engine Driver 2
100%
Engine Driver In Charge
100% + Allowance.
The above percentages are of the Annual Income base rate.
(3)
(a)
The applicable rate covers all payments for the performance of duties for the appropriate jobs within the
Power Station and includes all disability payments, shift penalties, overtime, holiday penalties and all other
Part I award payments unless specifically excluded.
(b)
The annual base rate is $69586.74.
(c)
The Annual Income will be paid on a fortnightly pro rata basis and each fortnightly payment will include
the base rate prescribed in paragraph (3)(b) above and the fortnightly division of the following annual
payments—
$888.00
Transport Allowance
$1928.92
Engine Driver In Charge Allowance
(Permanently in this classification).
(d)
The Annual Income will be varied on a fortnightly basis by—
(i)
deduction of 15% of the classification rate for any sickness, workers' compensation, special leave
or sickness and accident occasion. This is referred to as the adjusted rate.
(ii)
payment of $7.42 per shift for each shift worked as a relief Engine Driver In Charge.
(e)
Trainee Engine
Engine Driver Engine Driver
Driver
1
2
$
$
$
Normal—per fortnight
2033.00
2547.40
2676.00
- per rostered shift
203.33
254.74
267.60
(3)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
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JENNY CRAIG EMPLOYEES AWARD, 1995
NO. A 1 OF 1994
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
11.—WAGES
The minimum weekly rate of wage, comprising the base rate and supplementary payment payable under this award
from the beginning of the first pay period commencing on or after the 1st August 2001, shall be as follows—
Base
SuppleArbitrated
Rate of
Rate
mentary
Safety Net
Wage
Payment
Adjustment
$
$
$
$
(a)
Weight Management Consultant/
Workshop Facilitator
Level 1
334.10
39.00
88.00
461.10
Level 2
340.00
39.00
88.00
467.00
Level 3
358.00
39.00
88.00
485.00
(b)
Programme Director
Level 1
358.00
39.00
88.00
485.00
Level 2
368.00
39.00
88.00
495.00
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(a)
The supplementary payment set out in this clause represents payment in lieu of equivalent overaward
payments.
(b)
Overaward Payment” is defined as the amount (whether it be termed “overaward payment”, “attendance
bonus” or any term whatsoever) which an employee would receive in excess of the “base rate”. Provided
that such payment shall exclude overtime, shift allowance, penalty rates, disability allowances, fares and
travelling time allowances and any other ancillary payments of a like nature by the award.
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JOHN LYSAGHT (AUSTRALIA) LIMITED AWARD
NO. 27 OF 1967
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
4.—WAGES/PAYMENTS
Payment of Wages
(a)
Employees will be paid on a weekly basis.
(b)
Wages will be paid by direct transfer into an employee's bank (or other recognised financial institution)
account.
(c)
Except for unpaid absences, or overtime, an employee employed by the week, or on a fixed term basis, will
receive 38 hours pay at the relevant rate (adjusted for shift allowances) per week.
(d)
In the case of part time employees, the above rate will be paid on a pro-rata basis to account for hours
worked.
(e)
A casual employee will receive a loading of 20% on the award rate of pay for a probation employee.
(f)
Extra rates in this award except rates prescribed in paragraphs (b) and (c) of subclause (9)—Payment for
Public Holidays and Sundays of this clause, and subclause (3)—Public Holidays of Clause 6.—
Leave/Absence of this award as to work on public holidays are not cumulative so as to exceed the
maximum of double the ordinary rates.
Rates of Pay/Employee Development
(a)
Rates of Pay
The rates of pay will be—
(i)
Non Tradespersons
Base Rate
Arbitrated Safety Net
Total Rate
Adjustments
$
$
$
Level 5
384.70
90.00
474.70
Level 4
373.60
88.00
461.60
Level 3
363.50
88.00
451.50
Level 2
354.40
88.00
442.40
Level 1
334.80
88.00
422.80
Probation
322.50
88.00
410.50
(ii)
Tradespersons
Base Rate
Arbitrated Safety Net
Total Rate
Adjustments
$
$
$
Tradesperson 1
422.30
90.00
512.30
Tradesperson 2
403.00
90.00
493.00
Tradesperson 3
383.90
88.00
471.90
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
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These Arbitrated Safety Net Adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset Arbitrated Safety Net Adjustments.
Supplementary Payments
In addition to the rates payable under the provisions of paragraph (a) of this subclause, an employee will
be paid the supplementary payment prescribed—
(i)
Non Tradesperson
Supplementary Payment
Per Week
$
Level 5
37.60
Level 4
35.30
Level 3
30.10
Level 2
24.30
Level 1
20.10
Probation
18.20
(ii)
Tradesperson
Supplementary Payment
Per Week
$
Tradesperson 1
33.10
Tradesperson 2
31.70
Tradesperson 3
30.10
Employee Development
(i)
Employee Development models detail the skill and knowledge modules in which accreditation is
required for progression through classification levels. Appropriate models are in Appendices 1—
Sheet and Coil Products, 2—Lysaght Building Industries, 3—Enabling Knowledge, 4—Sheet and
Coil Job Skills and 5—Lysaght Building Industries Job Skills of this award.
(ii)
Subject to sub-paragraph (x) of this paragraph, new starters will, as part of their probation, be
required to gain accreditation in each module detailed in Level 1 of the appropriate model.
Should they fail any module or not complete Level 1 within not more than six months of their
start date, they will be deemed to have failed their probation and employment will be terminated
with one week's notice or payment in lieu thereof.
(iii)
Progress through subsequent levels of the model requires an employee to gain accreditation in all
modules necessary for reclassification.
(iv)
Progression beyond Level 1 is at the employee's discretion. Opportunity for training will be
made available over time to all employees wishing to progress through the model subject to subparagraph (iii) of paragraph (a) of subclause (7)—Redundancy of Clause 3.—Employment
Relationship of this award.
(v)
Only on successful completion of all necessary modules within a level will an employee be
reclassified and entitled to the rate of pay for such level, this rate will continue to apply
regardless of work being performed until successful completion of the next level.
(vi)
Employees will be required to consistently demonstrate and apply on an ongoing basis all skills
for which they have gained accreditation and to train others in any such skill as required.
(vii)
A system of job rotation will apply at each site to enable employees to gain and retain skills.
(viii)
Employees employed at the time of making this award will retain their present classification and
rate of pay in accordance with Appendix 7—Rates of Pay of this award but will remain outside
the model until gaining accreditation in all modules needed to justify entry at a level equal to or
higher than their existing rate of pay.
(ix)
To gain accreditation in a module, candidates must satisfy the accreditation committee as to their
competency. Criteria for determination of competency may involve any combination of written
and/or oral test, demonstration, performance or project as established for such module.
(x)
Where a disagreement arises as to access to training and/or failure to gain accreditation, the
matter will be reviewed and determined by a site review committee.
(xi)
Where training (within the employee development model) is undertaken during ordinary hours
the employee concerned will not suffer any loss of pay.
(xii)
Where training (within the employee development model) is undertaken outside ordinary hours,
single time payment of award rate plus over award rate will apply for time spent in tuition or
examination.
(xiii)
Employees will be reimbursed any compulsory fees on successful completion of a subject or unit.
The parties acknowledge the need for and benefits of increased enterprise relevant training to provide
employees with more rewarding and fulfilling jobs and improve work flexibilities and productivity.
The parties also recognise the breadth and complexity of the undertaking will take time to develop and fully
implement.

Overtime
(a)
For all work done outside ordinary hours, employees will be paid at the rate of time and a half for the first
two hours and double thereafter.
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Continuous shift employees and split shift employees will receive double time for all overtime.
In computing overtime, each day's work will stand alone.
The employer may require any employee to work reasonable overtime at overtime rates and such employee
will work overtime in accordance with such requirement.
(e)
Assignment of overtime will be based on specific work requirements and the practice of 'one in, all in'
overtime will not apply.
(f)
Part time employees who work in excess of the hours fixed under the contract of employment, will be paid
overtime in accordance with this subclause.
Rest Period After Overtime
(a)
Subject to paragraphs (b) and (c) of this subclause employees will be entitled to ten consecutive hours off
duty between the end of one ordinary shift and the beginning of the next ordinary shift.
(b)
With agreement between management and relevant employees an eight hour rest period may be
given/taken.
(c)
Where an eight hour rest period is given/taken, the first two hours of the following ordinary shift will be
paid at the rate of double time.
(d)
In the event that the break is less than eight hours an employee will receive double time till relieved from
duty.
Call Back
(a)
An employee recalled to work overtime after leaving the employer's business premises (whether notified
before or after leaving the premises) shall be paid for a minimum of four hours' work or where the
employee has been paid for standing by in accordance with subclause (2)—Rates of Pay/Employee
Development of this clause shall be paid for a minimum of three hours' work at the appropriate rate for
each time so recalled; provided that, except in the case of unforeseen circumstances arising, the employee
shall not be required to work the full three or four hours as the case may be if the job the employee was
recalled to perform is completed within a shorter period. This subclause shall not apply in cases where it is
customary for an employee to return to the employer's premises to perform a specific job outside that
employee's ordinary working hours, or where the overtime is continuous (subject to a reasonable meal
break) with the completion or commencement of ordinary work time.
(b)
Overtime worked in the circumstances specified in this subclause shall not be regarded as overtime for the
purpose of subclause (4)—Rest Period After Overtime of this clause when the actual time worked is less
than three hours on such recall or on each of such recalls.
Saturday Work
A day employee required to work overtime on a Saturday shall be afforded at least four hours' work or paid for four
hours at the appropriate rate except where such overtime is continuous with overtime commenced on the day
previous.
Standing By
An employee required to hold him/herself in readiness to work after ordinary hours shall, until released be paid
standing by time at ordinary rates from the time which the employee is so to hold him/herself in readiness.
Allowances/Special Rates
(a)
Tool Allowance
(i)
Tradespersons shall be paid an allowance of $10.00 per week for supplying and maintaining tools
ordinarily required in the performance of their work as tradespersons.
This allowance shall apply to apprentices on the same percentage basis as set out in subclause
(6)—Apprenticeship of Clause 3.—Employment Relationship of this award.
This allowance shall apply for all purposes of the award.
(ii)
Where it was the practice as at 5 November 1979 for the employer to provide all tools ordinarily
required by a tradesperson or apprentice in the performance of work, the employer may continue
that practice and in that event the allowance prescribed in sub-paragraph (i) hereof shall not
apply.
(iii)
Notwithstanding sub-paragraphs (i) and (ii) hereof, an employer shall provide for the use of
tradespersons or apprentices all necessary power tools, special purpose tools and precision
measuring instruments. Tradespersons or apprentices shall replace or pay for any tools supplied
by the employer if lost through their negligence.
(b)
Confined Spaces
Employees working in confined spaces (as defined) will be paid an additional 50 cents per hour.
(c)
Dirty Work
Employees working in a job that is of an unusually dirty or of an offensive nature will receive an additional
38 cents per hour extra.
(d)
Wet Places
An employee whose clothing or boots become saturated because of the working place whether by water, oil
or otherwise shall be paid 38 cents per hour extra. Provided that this extra rate shall not be payable to an
employee who is provided by the employer with suitable and effective protective
clothing and/or footwear. Any employee who becomes entitled to this extra rate shall be paid the extra rate
for such part of the day or shift which involves working in wet clothes or boots.
(e)
Motor Allowance
(i)
Where an employee is required and authorised to use their own personal motor vehicle in the
course of their duties, the employee shall be paid an allowance not less than that provided for in
the table set out hereunder. Notwithstanding anything contained in this subclause the employer
and the employee may make any other arrangement as to car allowance not less favourable to the
employee.
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Where an employee in the course of a journey travels through two or more of the separate areas,
payment at the rates prescribed herein shall be made at the appropriate rate applicable to the
separate areas traversed.
A year for the purposes of this subclause, shall commence on the 1st day of July and end on the
30th day of June next following.

Rates of Hire for Use of Employee’s Own Vehicle on Employer’s Business
Engine Displacement
Area and Details
(in Cubic Centimetres)
Rate per Kilometre (Cents)
Over
Over 1600cc
1600cc
2600cc
- 2600cc
& Under
Metropolitan Area
51.6
46.2
40.2
South West Land Division
52.8
47.4
41.2
North of 23.5’ South Latitude
58
52.2
45.4
Rest of the State
54.6
48.9
42.5
Motor Cycle (in all areas)
17.8 cents per kilometre
(iv)
“Metropolitan Area” means that area within a radius of fifty kilometres from the Perth Railway
Station.
(v)
“South West Land Division” means the South West Land Division as defined by Section 28 of
the Land Act 1933 – 1971 excluding the area contained within the Metropolitan Area.
(f)
First Aid
An employee who has been trained to render first aid and who is the current holder of appropriate first aid
qualifications, such as a certificate from the St John Ambulance Association or similar body, will be paid a
weekly allowance of $12.11 if such employee is appointed by the employer to perform first aid duty.
(g)
Rates Not Subject to Penalty Additions
The above special rates shall be paid irrespective of the times at which the work is performed and shall not
be subject to any premium or penalty conditions.
(9)
Payment for Public Holidays and Sundays
(a)
Payment for Work on Public Holidays
An employee not engaged on continuous work shall be paid at the rate of double time and a half for work
done on public holidays, such double time and a half to continue until the employee is relieved from duty.
(b)
Payment for Work on Sundays
An employee not engaged on continuous work shall be paid at the rate of double time for work done on
Sundays, such double time to continue until the employee is relieved from duty.
(c)
Minimum Payment—Holidays and Sundays
Employees, other than on shift, required to work on Sundays or Public Holidays will be paid a minimum of
three hours work.
(10)
Travelling and Board
(a)
Excess Travelling and Fares
(i)
An employee who on any day from day to day is required to work at a job away from the
employee's accustomed workshop or depot shall at the direction of the employer present for work
at such job at the usual starting time; but for all time reasonably spent in reaching and returning
from such job (in excess of the time normally spent in travelling from home to such workshop or
depot and returning) the employee shall be paid travelling time, and also any fares reasonably
incurred in excess of those normally incurred in travelling between home and such workshop or
depot.
(ii)
An employee who with the employer's approval uses his/her own means of transport for
travelling to and from outside jobs shall be paid the amount of excess fares which the employee
would have incurred in using public transport unless there is an arrangement with the employer
for a regular allowance.
(b)
Change of Residence
An employee—
(i)
engaged in one locality to work in another; or
(ii)
sent, other than at the employee's own request, from his/her usual locality to another for
employment which can reasonably be regarded as permanent;
involving a change of residence shall be paid travelling time whilst necessarily travelling between such
localities and expenses for a period not exceeding three months or in cases where the employee is in the
process of buying a place of residence in the new locality for a period of not exceeding six months.
Provided that such expenses shall cease after the employee has taken permanent residence or abode at the
new location.
(c)
Distant Work
An employee sent from his/her usual locality to another (in circumstances other than those prescribed in
paragraph (b)—Change of Residence hereof) and required to remain away from the usual place of abode
shall be paid travelling time whilst necessarily travelling between such localities, and expenses whilst so
absent from the usual locality.
(d)
Payment for Travelling
(i)
The rate of pay for travelling time shall be ordinary rates, except on Sundays and holidays when
it shall be time and a half.
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(ii)

(11)

The maximum travelling time to be paid for shall be 12 hours out of every 24 hours, or when
sleeping berth is provided by the employer for all-night travel, eight hours out of every 24.
(e)
Definition of Expenses
"Expenses" for the purpose of this clause means—
(i)
All fares reasonably incurred. The fares allowed shall be for rail travel, second class except
where all-night travelling is involved when they shall be first class, with sleeping berth where
available.
(ii)
A reasonable allowance to cover the cost incurred for boarding and lodging.
(iii)
Other reasonable expenses incurred.
(f)
Engagement of Labour
Until further order an employer shall be free to engage labour on the site of a job carried on away from the
workshop, without payment for any travelling time or fares, unless such employee is sent from the
workshop.
Provided that if an employee engaged for the erection of a job had previously been engaged by the same
employer in the fabrication of the job in a workshop the employee shall be paid fares in excess of those
incurred in travelling to and from the workshop.
No Extra Claims
It is a condition of this award that any party seeking to vary its terms on or from the 31st day of January 1992 shall
not pursue before the Commission any variation to such award without due regard for the Principles as stated by the
Commission in the Reasons for Decision in Matter No. 1752 of 1991 for the duration of those Principles.
APPENDIX 7—RATES OF PAY

Myaree
NON TRADESPERSON
PROBATION
1
2
3
4
5
TRADESPERSON
1
2
3

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

BASE
322.50
334.80
354.40
363.50
373.60
384.70

SUPPLEMENTARY
18.20
20.10
24.30
30.10
35.30
37.60

ASNA
88.00
88.00
88.00
88.00
88.00
90.00

TOTAL
428.70
442.90
466.70
481.60
496.90
512.30

422.30
403.00
383.90

33.10
31.70
30.10

90.00
90.00
88.00

545.40
524.70
502.00

JOURNALISTS’ (SUBURBAN AND FREE NEWSPAPERS) AWARD
NO. A 1 OF 1981
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
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Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
7.—RATES OF WAGES
(1)
The following shall be the minimum weekly award rates of wages payable to journalists covered by this award.
Minimum
ASNA
Minimum
Classification Rate
Award Rate
Grade
Per Week
Per Week
$
$
Grade 4
584.50
52.00
644.60
Grade 3
500.30
50.00
555.30
Grade 2
414.30
50.00
485.40
Grade 1
370.40
50.00
438.50
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(2)
The minimum weekly rates of wages for cadet journalists shall be the following percentages of the weekly rate of
wage for a Grade 1 Journalist:
First year
60%
Second year
75%
Third year
90%
For the purposes of this subclause, amounts up to and including 5 cents shall be disregarded.
Amounts of 6 cents and over shall count as 10 cents.
11.—RATES OF WAGES
(1)The following shall be the minimum weekly award rate of wages payable to photographers covered by this award.
Minimum
ASNA
Minimum
Classification Rate
Award Rate
Grade
Per Week
Per Week
$
$
Grade 4
584.50
52.00
644.60
Grade 3
500.30
50.00
555.30
Grade 2
414.30
50.00
485.40
Grade 1
370.40
50.00
438.50
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(2)
The minimum weekly rates of wages for cadet photographers shall be the following percentages of the weekly rate of
wage for a Grade 1 Photographer—
First year
60%
Second year
75%
Third year
90%
For the purposes of this subclause, amounts up to and including 5 cents shall be disregarded.
Amounts of 6 cents and over shall count as 10 cents.

(1)
(2)
(3)
(4)

LABORATORY AND TECHNICAL EMPLOYEES (PETERS (WA) LIMITED) AWARD OF 1981
NO. 12 OF 1981
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
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Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
27.—WAGES
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(1)
The following shall be the rates of ordinary wages payable to employees covered by this award—
Base Rate $
Arbitrated
Total Rate Per
Safety Net
Week $
Adjustment $
Level 1 Trainee
382.90
58.00
440.90
Laboratory Technical Assistant
398.30
58.00
456.30
Developmental Technical Assistant
398.30
58.00
456.30
Employee Trained to Level 2
417.90
58.00
475.90
Level 2 Trainee
441.20
58.00
499.20
Laboratory Technician
451.80
60.00
511.80
Developmental Technician
451.80
60.00
511.80
Employee Trained to Level 3
465.20
60.00
525.20
Level 3 Trainee
485.40
60.00
545.40
Laboratory Technical Officer
499.90
58.00
557.90
Developmental Technical Officer
499.90
58.00
557.90
Employee Trained to Leading
Laboratory Technical Officer Level 1
528.90
58.00
586.90
A Leading Laboratory Technical Officer shall receive the appropriate rate for an employee trained to Leading
Technical Officer level, plus a Leading Laboratory Technical Officer allowance of $31.70 per week.
(2)
Notwithstanding the foregoing prescribed wage rates, a Level 1 Laboratory Technical Assistant under 20 years of
age shall receive as an ordinary rate of wage, a percentage of the level 1 employee weekly rate shown for such
classification, calculated to the nearest ten cents, on the following basis:
%
17 years of age and under
52
18 years of age
62
19 years of age
75
(3)
A casual employee shall receive twenty percent in addition to the appropriate ordinary rate prescribed in this clause.
(4)
Notwithstanding that implied in the aforegoing:
(a)
A new employee 20 years of age or over without relevant food industry experience shall be subject to a six
month probationary period which shall count as experience or it may be partially recognised by agreement
between the employer and the union.
(b)
A new employee with formal qualifications and relevant food industry experience shall be subject to a six
month assessment/probationary period (if desired by the employer) but if the employee's performance is
satisfactory, i.e. the employer wishes to retain the employee's services, all relevant industry experience
counts as experience (unless it is agreed by the union that special circumstances exist) and thereafter the
appropriate pay rate shall apply respectively.
(c)
An employee whilst under assessment/probation shall receive the level 1 employee rate of pay attached to
that employee's classification.
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LANDSCAPE GARDENING INDUSTRY AWARD
No. R18 OF 1978
25.—WAGES
The following shall be the minimum weekly rates of wages payable to employees covered by this award:
Per Week
Adult Employees:
$
ASNA
TOTAL
(a)
Landscape Tradesperson
373.30
50.00
423.30
(b)
Landscape Employee Grade 1
302.00
50.00
352.00
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(2)
Apprentices:
An Apprentice shall be paid the following percentage amounts of the "Landscape Tradesperson's" rate—
4 Year Term
%
First year
42
Second year
55
Third year
75
Fourth year
88
(3)
Junior Employees:
Wage per week expressed as a percentage of the "Landscape Employee Grade 1" rate:
%
Under 16 years of age
40
16 years of age
50
17 years of age
60
18 years of age
70
19 years of age
80
20 years of age
90
(4)
Leading Hands: In addition to the appropriate rate prescribed in subclause (1) of this clause a leading hand shall be
paid—
$
(a)
If placed in charge of not less than three and not more than ten
15.70
other employees
If placed in charge of more than ten and not more than twenty
(b)
24.10
other employees
(c)
If placed in charge of more than twenty other employees
31.00
(5)
A casual employee shall be paid 20 per cent in addition to the rate prescribed in this clause for the work performed.
25A.—MINIMUM WAGE—ADULT MALES AND FEMALES
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult Award
Wage unless otherwise provided in this clause.
(i)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the
beginning of the first pay period on or after 1st August 2001.
(ii)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions.
(iii)
Unless otherwise provided in this subclause adults employed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award Wage according to the hours worked.
(iv)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provision to the Minimum Adult Award Wage of $413.40 per week.
(v)
(aa)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
traineeships, or Jobskills traineeships or to other categories of employees who by prescription are
paid less than the minimum award rate.
(bb)
Liberty to apply is reserved in relation to employees excluded under (aa) above and any special
categories of employees not included here or otherwise in relation to the application of the
Minimum Adult Award Wage.
(vi)
Subject to this subclause the Minimum Adult Award Wage shall —
(aa)
apply to all work in ordinary hours.
(bb)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during
sick leave, long service leave and annual leave and for all other purposes of this award.
(vii)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult
apprentice in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate
requires specific mention as at 13th November 1997.)
(1)
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LAUNDRY WORKERS' AWARD, 1981
NO. A 29 OF 1981
1B.—MINIMUM ADULT AWARD WAGE
(1)
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
(2)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
(3)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
(4)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
7.—WAGES
The minimum weekly rate of wage payable to an employee covered by this award shall include the base rate plus the
Arbitrated Safety Net Adjustment expressed hereunder:
(1)
(a)
Adult Employees
Relativity To
Base Rate $
Arbitrated
Minimum
Trades- person %
Safety Net
Rate $
Adjustments $
Laundry Employee—Grade 1
80
333.75
88.00
421.75
Laundry Employee—Grade 2
80
354.60
88.00
442.60
Laundry Employee—Grade 3
91
379.65
88.00
467.65
Laundry Employee—Grade 4
95
396.35
88.00
484.35
(b)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(2)
Junior Employees:
Junior employees shall receive the prescribed percentage of the adult rate for the class of work on which they are
engaged.
%
Under 16 years of age
55
16 to 17 years of age
65
17 to 18 years of age
75
18 to 19 years of age
85
19 to 20 years of age
90
20 to 21 years of age
Adult Rates
(3)
Transition to New Classification Structure:
(a)
As at the first pay period commencing on or after the 3 March 1993 all employees employed pursuant to
the provisions of this award shall be transferred to the new classification structure.
(b)
Provided that no employee shall suffer a reduction in wages as a result of transfer onto the new
classification structure.
(4)
Casual employees shall receive 20 per cent in addition to the rates prescribed in this clause for the work performed.
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LICENSED ESTABLISHMENTS (RETAIL AND WHOLESALE) AWARD 1979
NO. R 23 OF 1977
1B.—MINIMUM ADULT AWARD WAGE
(1)
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
(2)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
(3)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
(4)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
21.—WAGES
The minimum rates of wages payable to workers under this award shall be as follows—
PART I—RETAIL ESTABLISHMENTS
(1)
ADULTS (Classification and Wage per Week):
Operative from the beginning of the first pay period commencing on or after 1 August 2001 for both parts I and II of
this clause
(a)
Shop Assistant, Sales Person,
Demonstrator, Canvasser
$
ASNA
TOTAL
and/or Collector, Storeperson
Packer, Despatch Hand,
Reserve Stock Hand
409.00
64.00
473.00
(b)
Window Dresser
415.90
64.00
479.90
(c)
Shop Assistant, Sales Person,
Demonstrator, Canvasser and/or
Collector, Storeperson Packer,
Despatch Hand, who is required
by the employer to be in charge of a shop or
other employees (i)
If placed in charge of a
shop with no other employees or, if
placed
in charge of less than three other
419.40
64.00
483.40
employees
(ii)
If placed in charge of three or more
other employees, but less
than ten other employees
429.00
64.00
493.00
(iii)
If placed in charge of ten
or more other employees
445.50
66.00
511.50
Window Dresser who is required by the
(d)
employer to be in charge of a shop or other
employees (i)
If placed in charge of a shop with
no other employees or, if placed in
charge of less than
three other employees
426.00
64.00
490.00
If placed in charge of three or more
(ii)
other employees, but less
than ten other employees
434.90
64.00
498.90
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$

ASNA

TOTAL

452.20

66.00

518.20

420.20

64.00

484.20

430.00

64.00

494.00

439.40

66.00

505.40

455.90

66.00

521.90

425.00

64.00

489.00

435.50

64.00

499.50

444.20

66.00

510.20

461.70

66.00

527.70

(iii)

(e)
(f)

(g)
(h)

If placed in charge of ten
or more other employees
Storeperson Operator
Grade I
Storeperson Operator Grade 1
who is required by the employer
to be in charge of a shop, store
or warehouse or other employees If placed in charge of a shop, store
(i)
or warehouse with no other
employees or if placed in charge of
less than three
other employees
(ii)
If placed in charge of three or more
other employees but less
than ten other employees
(iii)
If placed in charge of ten
or more other employees
Storeperson Operator
Grade II
Storeperson Operator Grade II
who is required by the employer
to be in charge of a shop, store or
warehouse or other employees If placed in charge of a shop, store
(i)
or warehouse with no other
employees or if placed in charge of
less than three
other employees
(ii)
If placed in charge of three or more
other employees but less
than ten other employees
(iii)
If placed in charge of ten
or more other employees
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PART II—WHOLESALE AND OTHER ESTABLISHMENTS
(1)
ADULTS (Classification and Wage per week):
(a)
(b)
(c)

(d)
(e)
(f)

Head Cellarperson
Storeperson, Packer, Despatch Hand,
Reserve Stock Hand
Storeperson, Packer, Despatch Hand,
Reserve Stock Hand, who is required
by the employer to be in charge of a
store or other employees (i)
If placed in charge of a store
with no other employees, or
if placed in charge of less than
three other employees
(ii)
If placed in charge of three or
more other employees, but less
than ten other employees
(iii)
If placed in charge of ten or
more other employees
Filling Process Employee
(as defined)
Storeperson Operator
Grade I
Storeperson Operator Grade I
who is required by the employer to be
in charge of a shop, store or warehouse or other
employees (i)
If placed in charge of a shop,
store or warehouse with no
other employees or if placed
in charge of less than three
other employees
(ii)
If placed in charge of three or
more other employees but less
than ten other employees

$
446.90

ASNA
66.00

TOTAL
512.90

409.00

64.00

473.00

419.40

64.00

483.40

428.00

64.00

492.00

446.50

66.00

512.50

392.70

64.00

456.70

420.20

64.00

484.20

430.60

64.00

494.60

439.40

66.00

505.40
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ASNA

TOTAL

(iii)

If placed in charge of ten or
more other employees
456.90
66.00
522.90
(g)
Storeperson Operator
Grade II
425.00
64.00
489.00
(h)
Storeperson Operator Grade II
who is required by the employer
to be in charge of a shop, store
or warehouse or other employees (i)
If placed in charge of a shop,
store or warehouse with no
other employees or if placed
in charge of less than three
other employees
435.50
64.00
499.50
(ii)
If placed in charge of three
or more other employees
but less than ten other
employees
443.20
66.00
509.20
(iii)
If placed in charge of ten or
more other employees
461.70
66.00
527.70
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
PART III—JUNIOR WORKERS
(1)
The minimum rates of wages payable to all junior workers covered by this award shall be as follows:
Junior workers (per cent of the wage prescribed herein for Storeman. Packer, Despatch Hand, Reserve Stock hand)
%
17 to 18 years of age
60
18 to 19 years of age
70
19 to 20 years of age
80
20 to 21 years of age
90
PART IV—ADDITIONAL PAYMENTS
In addition to the rates prescribed elsewhere in this clause the following allowances and rates shall be paid to a worker where
applicable.
(1)
(a)
A worker required to operate a ride-on power operated tow motor, a ride-on power operated pallet truck or
a walk beside power operated high lift stacker in the performance of his duties shall be paid an additional
thirty nine cents per hour whilst so engaged.
(b)
A worker required to operate a ride-on operated fork lift, high lift stacker or high lift stock picker or a
power operated overhead traversing hoist in the performance of his duties shall be paid an additional fifty
four cents per hour whilst so engaged.
(c)
The allowances prescribed by this subclause shall not be payable to an employee engaged, and paid, as a
"Storeman Operator Grade I" or a "Storeman Operator Grade II".
(2)
(a)
A worker shall receive an additional payment for every hour of which he spends 20 minutes or more in a
cold chamber in accordance with the following:
In a cold chamber in which the temperature is:
(i)
Below 0 degrees Celsius to—20 degrees Celsius 58 cents per hour.
(ii)
Below—20 degrees Celsius to—25 degrees Celsius 67 cents per hour
(iii)
Below—25 degrees Celsius, 77 cents per hour.
(b) Employees required to work in temperatures less than—18.9 degrees Celsius shall be medically examined at the
employer's expense.
39B.—TRAINEESHIPS
(1)
Scope
(a)
Subject to paragraph (b) of this subclause, this clause shall apply to persons:
(i)
who are undertaking a traineeship (as defined); and
(ii)
who are employed by an employer bound by this award; and
(iii)
whose employment is covered by the Licensed Establishments (Retail and Wholesale) Award
1979 No. R 23 of 1977.
(b)
Notwithstanding the foregoing, this clause shall not apply to employees who were employed by an
employer bound by this clause prior to the date of approval of a traineeship scheme relevant to the
employer, except where agreed between the employer and the union.

81 W.A.I.G.
(2)

(3)

(4)

(5)

(6)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

2123

Objective
(a)
The objective of this clause is to establish a system of traineeships which provides approved training in
conjunction with employment in order to enhance the skill levels and future employment prospects of
trainees, particularly young people, and the long term unemployed.
(b)
The system is neither designed nor intended for those who are already trained and job ready.
(c)
Existing employees shall not be displaced from employment by trainees.
Supersession
The existing award provisions for the Australian Traineeship System (ATS) shall not apply to any employer bound
by this award, except in relation to ATS trainees who commenced a traineeship with the employer before the
employer was bound to this award.
Definitions
"Approved Training" means training undertaken in a traineeship and shall involve formal instruction, both theoretical
and practical, and supervised practice in accordance with a traineeship scheme approved by the relevant state training
authority or NETTFORCE. The training will be accredited and lead to qualifications as set out in subclause 5(e).
"Relevant Award" means Licensed Establishments (Retail and Wholesale) Award 1979 No. R 23 of 1977.
"Trainee" means an employee who is bound by a traineeship agreement made in accordance with this clause.
"Traineeship" means a system of training which has been approved by the appropriate State Training Authority, or
which has been approved on an interim basis by the National Employment and Training Taskforce (NETTFORCE),
until final approval is granted by the relevant state training authority.
"Traineeship Agreement" means an agreement made subject to the terms of this award between an employer and the
trainee for a traineeship and which is registered with the appropriate State Training Authority, NETTFORCE, or
under the provisions of the appropriate state legislation. A traineeship agreement shall be made in accordance with
the relevant approved traineeship scheme and shall not operate unless this condition is met.
"Traineeship Scheme" means an approved traineeship applicable to a group or class of employees or to an industry or
sector of an industry or an enterprise. A traineeship scheme shall not be given approval unless consultation and
negotiation with the union upon the terms of the proposed traineeship scheme and the traineeship have occurred. An
application for approval of a traineeship scheme shall identify the union and demonstrate to the satisfaction of the
approving authority that the abovementioned consultation and negotiation have occurred.
"Parties to a Traineeship Scheme" means the employer organisation and/or the employer and the union involved in
the consultation and negotiation required for the approval of a Traineeship scheme.
References in this award to "the relevant State Training Authority or NETTFORCE" shall be taken to be a reference
to NETTFORCE in respect of a Traineeship that is the subject of an interim approval but not a final approval by the
relevant State Training Authority. NETTFORCE powers and functions stipulated in this award may be
circumscribed and/or delegated by the terms of an agreement between NETTFORCE and a relevant State Training
Authority. Reference to NETTFORCE within this clause will have no effect during the currency of the W.A. State
Training Authority/NETTFORCE Memorandum of Agreement.
"Appropriate State Legislation" means the State Employment and Skills Development Authority Act 1990.
Training Conditions
(a)
The trainee shall attend an approved training course or training programme prescribed in the Traineeship
Agreement or as notified to the trainee by the appropriate State Training Authority in accredited and
relevant traineeship schemes; or NETTFORCE if the traineeship scheme remains subject to interim
approval.
(b)
A traineeship shall not commence until the relevant Traineeship Agreement, made in accordance with a
traineeship scheme, has been signed by the employer and the trainee and lodged for registration with the
relevant state training authority or NETTFORCE, provided that if the Traineeship Agreement is not in a
standard format a Traineeship shall not commence until the Traineeship Agreement has been registered
with the relevant State Training Authority or NETTFORCE. The employer shall ensure that the Trainee is
permitted to attend the training course or programme provided for in the Traineeship Agreement and shall
ensure that the trainee receives the appropriate on-the-job training.
(c)
The employer shall provide a level of supervision in accordance with the Traineeship Agreement during
the traineeship period.
(d)
The employer agrees that the overall training programme will be monitored by officers of the appropriate
Sate Training Authority or NETTFORCE and training records or work books may be utilised as part of this
monitoring process.
(e)
Training shall be directed at:
(i)
The achievement of key competencies required for successful participation in the workplace
(where these have not been achieved) (e.g. literacy, numeracy, problem solving, teamwork, using
technology) and as are proposed to be included in the AVC Level 1 qualification. This could be
achieved through foundation competencies which are part of endorsed competencies for an
industry or enterprise, and/or
(ii)
The achievement of competencies required for successful participation in an industry or
enterprise (where there are endorsed national standards these will define these competencies) as
are proposed to be included in the AVC Level 2 qualification or above.
Employment Conditions
(a)
A Trainee shall be engaged as a full time employee for a maximum of one year's duration provided that a
trainee shall be subject to a satisfactory probation period of up to one month which may be reduced at the
discretion of the employer. By agreement in writing, and with the consent of the relevant State Training
Authority or NETTFORCE the parties to a traineeship agreement may vary the duration of the traineeship
and the extent of approved training provided that any agreement to vary is in accordance with the relevant
Taineeship Scheme.
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(c)
(d)
(e)

(f)
(g)

(7)

Wages
(a)
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(i)

An employer shall not terminate the employment of a Trainee without firstly having provided
written notice of termination to the Trainee concerned in accordance with the Traineeship
Agreement and to the relevant State Training Authority or NETTFORCE. The written notice to
be provided to the relevant State Training Authority or NETTFORCE shall be provided within
five working days of termination.
(ii)
An employer who chooses not to continue the employment of a trainee upon the completion of
the traineeship shall notify, in writing, the relevant State Training Authority or NETTFORCE of
its decision.
The Trainee is permitted to be absent from work without loss of continuity of employment and/or wages to
attend the training in accordance with the Traineeship Agreement.
Where the employment of a Trainee by an employer is continued after the completion of the traineeship
period, such traineeship period shall be counted as service the purposes of any relevant award or any other
legislative entitlements.
(i)
The traineeship agreement may restrict the circumstances under which the Trainee may work
overtime and shift work in order to ensure the training programme is successfully completed.
(ii)
No Trainee shall work overtime or shift work on their own unless consistent with the provisions
of this award.
(iii)
No Trainee shall work shift work unless the parties to a Traineeship Scheme agree that such
shiftwork makes satisfactory provision for approved training. Such training may be applied over
a cycle in excess of a week, but must average over the relevant period no less than the amount of
training required for non-shift work Trainees.
(iv)
The Trainee wage shall be the basis for the calculation of overtime and/or shift penalty rates
prescribed by the relevant award, unless otherwise agreed by the parties to a Traineeship
Scheme, or unless the relevant award makes specific provision for a Trainee to be paid at a
higher rate, in which case the higher rate shall apply.
All other terms and conditions of the relevant award that are applicable to the Trainee, or would be
applicable to the Trainee but for this Clause, shall apply unless specifically varied by this Clause.
A Trainee who fails to either complete the traineeship, or who cannot for any reason be placed in full time
employment with the employer on successful completion of the Traineeship, shall not be entitled to any
severance payments payable pursuant to termination, change and redundancy provisions or provisions
similar thereto.
(i)
(ii)
(iii)
(iv)

The minimum rates of wages payable weekly to trainees are as provided in subparagraph (iv) of
this subclause.
These wage rates will only apply to trainees while they are undertaking an approved traineeship
which includes approved training as defined in this clause.
The wage rates prescribed by this clause do not apply to completed trade level training which is
covered by the apprenticeship system.
Skill Level B
Where the accredited training course and work performed are for the purposes of generating skills
which have been defined for work at Skill Level B.
HIGHEST YEAR OF SCHOOLING COMPLETED
School Leaver
Year 10 and below
Year 11
$
$

plus 1 year out of school
plus 2 years
plus 3 years
plus 4 years
plus 5 years

153.00 (50%)
166.00 (33%)
229.00
259.00
290.00
331.00
371.00

175.00 (33%)
192.00 (25%)
259.00
290.00
331.00
371.00

Year 12
$
259.00
290.00
331.00
371.00

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(b)
The Skill level of approved Traineesips in the retail and wholesale industries has been agreed to be Skill
Level B.
(c)
For the purposes of this provision "out of school" shall refer only to periods out of school beyond year 10
(or below), and shall be deemed to:
(i)
Include any period of schooling beyond year 10 (or below) which was not part of nor contributed
to a completed year of schooling;
(ii)
Include any period during which a trainee repeats in whole or part a year of schooling beyond
year 10 (or below); and
(iii)
Not include any period during a calendar year in which a year of schooling is completed.
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(iv)
have effect on an anniversary date being 1 January in each year.
At the conclusion of the Traineeship this clause ceases to apply to the employment of the Trainee and the
award shall apply to the former trainee.

LIFT INDUSTRY (ELECTRICAL AND METAL TRADES) AWARD, 1973
NO. 9 OF 1973
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision of the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage
(a)
Apply to all work in ordinary hours.
(b)
Apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by the award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award agreements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

(a)

(b)

(2)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

FIRST SCHEDULE—WAGES
The rate of wage payable to each employee covered by this Award shall be set out hereunder and shall
comprise the base rate and supplementary payment for each classification and in addition the special payment
assigned to the class of work.
Classifications
Rate Per
Arbitrated Safety Net
Total Rate
Week
Adjustment
$
$
$
Lift Industry Employee Grade 5
457.50
90.00
547.50
Electrician Special Class
Lift Industry Employee Grade 4
447.30
90.00
537.30
Fitter Erector
432.50
90.00
522.50
Lift Industry Employee Grade 3
Electrical fitter
Electrical Installer Fitter
Lift Industry Employee Grade 2
392.40
88.00
480.40
Tool & Material Storeperson
378.60
88.00
466.60
Lift Industry Employee Grade 1
Tradesperson’s Assistant

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under
the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Interim Arrangements:
The wage rates and classification structure as prescribed in subclause (1) hereof are an interim measure to allow the
parties to facilitate a testing process of the new classification structure in the lift industry and to assist in the smooth
transition from the old classification structure to the new classification structure when finalised.
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Leading Hands—
In addition to the appropriate total wage prescribed in this Clause, a leading hand shall be paid—
(a)
If placed in charge of not less than three and Not more than ten $ 19.69
other employees
If placed in charge of more than ten and not more than twenty other $ 30.13
(b)
employees
(c)
If placed in charge of more than twenty other Employees
$ 38.84
Apprentices:
(Wage rate per week expressed as a percentage of the base rate, supplementary payment and additional payment
shown for a Lift Industry Worker Grade 3)
Five Year Term
%
First Year
40
Second Year
48
Third Year
55
Fourth Year
75
Fifth Year
88
Four Year Term
First Year
42
Second Year
55
Third Year
75
Fourth Year
88
Three and a Half Year Term
First six Months
42
Next Year
55
Next Year
75
Final Year
88
Three Year Term
First Year
55
Second Year
75
Third Year
88
Junior Workers:
(Wage rate expressed as a percentage of the Lift Industry Worker Grade 1 base rate, supplementary payment and
additional payment).
Base
Supp. Pay
Rate
& Add. Pay
Per Week
Per Week
%
%
Under 16 years of age
35
30
Between 16 and 17 years of age
45
35
Between 17 and 18 years of age
55
40
Between 18 and 19 years of age
65
48
Between 19 and 20 years of age
78.5
55
Between 20 and 21 years of age
93
75
(a)
Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required by
that tradesperson or apprentice in the performance of his/her work as a tradesperson or as an apprentice the
employer shall pay a tool allowance of:—
(i)
$10.93 per week to such tradesperson; or
(ii)
In the case of an apprentice a percentage of $10.93 being the percentage which appears against
his/her years of apprenticeship in Clause 3 of this schedule, for the purpose of such tradesperson
or apprentice supplying and maintaining tools ordinarily required in the performance of his/her
work as a tradesperson or apprentice.
(a)
Any tool allowance paid pursuant of paragraph (a) of this Clause shall be included in, and form part of, the
ordinary weekly wage prescribed in this schedule.
(b)
An employer shall provide for the use of tradesperson or apprentices all necessary power tools, special
purpose tools and precision measuring instruments.
(c)
A tradesperson or apprentice shall replace or pay for any tools supplied by his/her employer if lost through
his/her negligence.
Structural Efficiency:
(a)
The parties to this Award are committed to co-operating positively to increase the efficiency, productivity
and international competitiveness of the Lift Industry and to enhance the career opportunities and job
security of employees in the industry.
(b)
The parties will establish working groups for the testing and/or trialling of various skill levels and to enable
proper consultation with both employees and employers in the industry on matters consistent with the
objectives of subclause (a) herein. The parties shall process any such matters through the working groups.
(c)
Measures raised for consideration consistent with subclause (c) herein shall be related to implementation of
new classification structure, any facilitative provisions contained in this Award and matters concerning
training.
(d)
Without limiting the rights of either an employer or a Union to arbitration, any other measure designed to
increase flexibility on a site or within an enterprise sought by any party shall be notified to the relevant
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working group and by agreement of the parties involved shall be implemented subject to the following
requirements—
(i)
The changes sought shall not affect provisions reflecting national standards recognised by the
Western Australian Industrial Relations Commission.
(ii)
The working group will consider the implications of the proposed measures for existing on-site
arrangements.
(iii)
The majority of employees affected by any change at the site or enterprise must genuinely agree
to the change.
(iv)
No employee shall lose income as a result of the change.
(v)
The relevant Union or Unions must be a party to the agreement.
(vi)
The relevant Union or Unions shall not unreasonably oppose any agreement.
(vii)
Any agreement shall be subject, where appropriate, to approval by the Western Australian
Industrial Relations Commission and, if approved, shall operate as a Schedule to this Award and
take precedence over any provision of this Award to the extent of any inconsistency.
(e)
Award restructuring should be given its wider meaning, and should not be confined to the restructuring of
classifications but may extend to the review of other restrictive provisions which currently operate. To that
end, such restrictive provisions will be reviewed on an on-going basis.
(f)
The parties to this Award recognise that in order to increase the efficiency, productivity and international
competitiveness of industry, a greater commitment to training and skill development is required.
Accordingly, the parties commit themselves to:
(i)
Developing a more highly skilled workforce;
(ii)
Providing employees with career opportunities through appropriate training to acquire additional
skills; and
(iii)
Removing barriers to the utilization of skills acquired.
(h)
Any disputes arising in relations to the implementation of this Clause shall be subject to the provisions of
Clause 29.—Dispute Settlement Procedure.
Award Modernisation
(a)
The parties are committed to modernising the terms of the Award so that it provides for more flexible
working arrangements, improves the quality of working life, enhances skills and job satisfaction and assists
positively in the restructuring process.
(b)
The parties commit themselves to the following principles as part of the structural efficiency process and
have agreed to participate in a testing process in accordance with the provisions of this Clause:
(i)
Acceptance in principle that any new Award skill level definitions developed will be more
suitable for the needs of the industry, sometimes more broadly based, in other matters more truly
reflective of the different skill levels of the tasks now performed, but which shall incorporate the
ability for an employee to perform a wider range of duties where appropriate.
(ii)
The parties will seek to create a genuine career path for employees which allows advancement
based on industry accreditation and access to training.
(iii)
Co-operation in the transition from the old structure to any new structure in an orderly manner
without creating false expectations or disputation.

MALTING INDUSTRY AWARD 1993
NO. A 6 OF 1993
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
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Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
SCHEDULE B—RATES OF PAY AND ALLOWANCES
Rates of Pay - The minimum weekly rate payable to employees covered by this Award shall be as follows:
$
ASNA
TOTAL
12/06/90
(a)
Joe White Maltings Ltd
(Union Maltings, Perth)
(i)
Maltster
389.80
50.00
439.80
(ii)
Senior Maltster
399.80
50.00
449.80
(iii)
Leading Hand
422.80
50.00
472.80
(b)
Kirin Australia Pty Ltd
(i)
Malt Production
Operator Level 1
389.80
50.00
439.80
(ii)
Malt Production
Operator Level 2
397.80
50.00
447.80
(iii)
Malt Production
Operator Level 3
401.80
50.00
451.80
(iv)
Malt Production
Operator Level 4
407.80
50.00
457.80
(v)
Malt Production
Operator Level 5
413.80
50.00
463.80
(vi)
Malt Production
Operator Level 6
419.80
50.00
469.80
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Allowances:
$
12/06/90
(a)
First Aid
7.00 pw
(b)
Industry Allowance
12.72 pw
(c)
Meal Allowance
5.30 pw
(d)
Laundry Allowance
6.36 pw

THE MANUFACTURING CHEMISTS AWARD, 1976
NO. R 3 OF 1976
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
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Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

7.—WAGES
The following shall be the minimum weekly rate of wage payable to employees covered by this award, with effect from the
beginning of the first pay period commencing on or after 1 August 2001..
(1)
Adult Employees
Base
Arbitrated
Total
Rates
Safety
Award
Per Week
Net
Rate
Adjustments
Per Week
Classifications
$
$
$
(a)
Extracts, Essences and Distillation
First Class Plant Operative
363.15
88.00
451.15
Second Class Plant Operative
1st three months
336.60
88.00
424.60
Thereafter
343.25
88.00
431.25
(b)
Galenicals, Patents, Medicines, Cordials etc
First Class Factory Hands
330.05
88.00
418.05
Factory Hands (Handling Corrosive Acids)
321.65
88.00
409.65
(c)
General Factory Hands
304.30
88.00
392.30
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(2)

(3)

(4)

(5)

Junior Employees (Percent of rate for classification in which
employed):
Under 16 years of age
16 to 17 years of age
17 to 18 years of age
18 to 19 years of age
19 to 20 years of age
20 years and over
Leading Hands (per week extra):
In charge of (a)
Less than three other employees
(b)
Not less than three and not more
than ten other employees
(c)
More than ten other employees
(d)
More than twenty other employees

%
50
60
70
80
90
Adult Rate
$
10.30
20.70
30.20
40.85

Additional Rates:
Where an employee is required to drive a fork lift in the performance of their duties they shall be paid an additional
35 cents per hour whilst so engaged.
Casual Employees:
Casual employees shall receive 20 percent in addition to the ordinary rates prescribed in this clause for the work
performed.
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MARINE STORES AWARD
NO. 13 OF 1958
6.—RATES OF PAY
The minimum weekly rate of wage payable to employees covered by this award shall be as follows—
Classification
Base Rate$
Arbitrated
Minimum
Safety Net
Rate$
Adjustments$
General Hand
317.10
88.00
405.10
Sorter
289.30
88.00
377.30
Packer
289.30
88.00
377.30
Washer of Bottles
289.30
88.00
377.30
Cutter of Cloth
289.30
88.00
377.30
Junior employees shall be paid the following percentage of the rate of pay for the class of work on which they are
engaged:
%
Under 16 years of age
50
16 to 17 years of age
60
17 to 18 years of age
70
18 to 19 years of age
80
19 to 20 years of age
90
At 20 years of age
Adult rates
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to
the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
6A.—MINIMUM WAGE
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult
Award Wage unless otherwise provided in this clause.
(i)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the
beginning of the first pay period commencing on or after 1st August 2001.
(ii)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions.
(iii)
Unless otherwise provided in this subclause adults employed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award Wage according to the hours worked.
(iv)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provisions to the Minimum Adult Award Wage of $413.40 per week.
(v)
(aa)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
traineeships, or Jobskills traineeships or to other categories of employees who by prescription are
paid less than the minimum award rate.
(bb)
Liberty to apply is reserved in relation to employees excluded under (aa) above and any special
categories of employees not included here or otherwise in relation to the application of the
Minimum Adult Award Wage.
(vi)
Subject to this subclause the Minimum Adult Award Wage shall—
(aa)
apply to all work in ordinary hours.
(bb)
apply to the calculation of overtime and all other penalty rates, superannuation, payment during
sick leave, long service leave and annual leave and for all other purposes of this award.
(vii)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult
apprentice in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate requires specific
mention as at 13th November 1997).
(viii)
Minimum Adult Wage
“The rates of pay in this award include the minimum weekly wage for adult employees payable under the
2001 State Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will
be offset against any equivalent amount in rates of pay received by employees whose wages and conditions
of employment are regulated by this award which are above the wage rates prescribed in the award. Such
above award payments include wages payable pursuant to enterprise agreements, consent awards or award
variations to give effect to enterprise agreements and over award arrangements. Absorption which is
contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles,
excepting those resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
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MASTERS AND DECKHANDS (PASSENGER FERRIES, LAUNCHES AND BARGES) (FREMANTLE LAUNCH
AND TUG COMPANY PTY LTD) AWARD 1993
NO. A 7 OF 1993
1B.—MINIMUM ADULT AWARD WAGE
(1)
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
(2)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
(3)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
(4)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
4.—RATES OF PAY
The minimum weekly rates of pay to apply to employees covered by this Award shall be as follows:
Per Week$
ASNA
TOTAL
(1)
Master
490.00
52.00
542.00
(2)
Adult Deckhand
444.00
50.00
494.00
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(3)
Youths—according to age (percent of adult wage per week):
%
Less than 18 years of age
65%
18 to 19 years of age
75%
19 to 20 years of age
85%
20 to 21 years of age
100%
Provided that a 19 year old youth with two or more years of experience shall be paid 100% of the adult wage.

(1)
(2)
(3)
(4)

MASTERS DAIRY AWARD 1994
NO. A 2 OF 1994
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
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Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
SCHEDULE 2—WAGE RATES
Base Rate $
Arbitrated Safety
Total Rate$
Net Adjustments
$
Production
Dairy Production Worker
Grade 1
333.03
88.00
421.03
Dairy Production Worker
Grade 2
367.60
88.00
455.60
Dairy Production Worker
Grade 3
375.15
88.00
463.15
Dairy Production Worker
Grade 4
383.54
88.00
471.54
Dairy Production Worker
Grade 5
400.41
88.00
488.41
Dairy Production Worker
Grade 6
408.79
88.00
496.79
Dairy Production Worker
Grade 7
425.66
90.00
515.66
Transport
Driver
Grade 3
387.58
88.00
475.58
Driver
Grade 4
399.48
88.00
487.48
Driver
Grade 6
415.31
90.00
505.31
Driver
Grade 7
423.28
90.00
513.28
Maintenance
Tradesperson’s Assistant
Grade C11
390.99
88.00
478.99
Tradesperson Mechanic
Grade C10
423.80
90.00
513.80
Tradesperson Mechanic
Grade C9
445.43
90.00
535.43
Tradesperson Mechanic
Grade C8
488.24
88.00
576.24
Warehouse
Storeperson
Grade 1
389.95
88.00
477.95
Storeperson
Grade 2
406.19
88.00
494.19
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

MASTERS, MATES AND ENGINEERS PASSENGER FERRIES AWARD
NO. A 9 OF 1996
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
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Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
7. – RATES OF PAY
The hourly rates of pay shall be:
NOTE: Standards hours is 45 per week and 2340 per annum. – Hourly rates need to be calculated manually
Classification
$ per annum
ASNA
TOTAL
$ per hour
Skipper
38610
2191.00
40801.00
17.44
Engineer
37440
2191.00
39631.00
16.94
Mate
32760
2191.00
34951.00
14.94
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
This award shall not operate to cause an employee to suffer a reduction in ordinary time hourly earnings that such
employee is receiving prior to the implementation of this award.
Casual employees shall receive a 20% loading in addition to the appropriate hourly rate for all hours worked.

MATERIALS TESTING EMPLOYEES’ AWARD, 1984
NO. A 5 OF 1982
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
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by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
9.—WAGES
The minimum weekly rate of wage payable to employees covered by this Award shall be—
(1)
Trainee Technical Assistants and Junior Employees
(Expressed as a percentage of the "First Year of Continuous Service" rate of wage provided in paragraph (a) of
subclause 2 of this clause, and calculated to the nearest ten cents).
%

(2)

17 years of age and under
18 years of age
19 years of age
20 years of age
Adult Employees

45
62
75
88
Years of
Continuous
Service within
Industry

Classification
(a)
Technical Assistant

An adult "Trainee Technical
Assistant" shall, during
the first six months of
his/her employment,
be paid at the rate of
88 percent of the first
year rate provided
herein for a "Technical
Assistant".
(b)

(3)

(1)
(2)
(3)
(4)
(5)

First
Second
Third
Fourth
Fifth

Base
Rate

Safety Net
Adjustment

Total Weekly
Wage

$
378.50
391.30
402.90
415.80
427.50

$
88.00
88.00
88.00
90.00
90.00

$
466.50
479.30
490.90
505.80
517.50

Technician

First
436.30
90.00
526.30
Second
452.00
90.00
542.00
Third
467.00
88.00
555.00
(c)
Technical Officer
First
480.00
88.00
568.00
Second
499.90
88.00
587.90
Third
522.90
90.00
612.90
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

MATILDA BAY BREWING COMPANY LIMITED ENTERPRISE AWARD 1994
NO. A 22 OF 1990
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
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The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
7.—INTERIM PAY STRUCTURE AND ALLOWANCES
Pay Structure
Matilda Bay will have a single yearly base rate of pay excluding overtime, consisting of the following components.
(a)
Existing Operators
(A)
(B)
Without 3%
With 3%
increase form
increase from
1/8/94
1/8/94
Base
$
$
443.00 x 52
=
23036
E.A. increase
=
1116
(As per subclause (1)(e)(i) of this clause)
Shortfall
5% of base x 52
=
1152
Service Element
13.00 x 52
=
676
Annual Leave Loading, Christmas Bonus
443.00 x 4 (7.69% of base)
=
1772
A.S.N.A.
2,609
2,609
-------------------------Yearly Base Rate
30,361
31,193
========
========
The increase shown in column (B) is a 3% increase of $832 on the annual rate and is conditional on
meeting the requirements set out in subclause (1)(g) of this clause.
(b)
Existing Tradespersons
(A)
(B)
Without 3% increase
With 3%
increase from
form 1/8/94
1/8/94
Base
$
$
523.13 x 52
=
27203
E.A. inc
=
1318
(As per subclause (1)(e)(i) of this clause)
Shortfall
5% of base x 52
=
1360
Service Element
13.00 x 52
=
676
Annual Leave Loading, Christmas Bonus
523.13 x 4 (7.69% of base)
=
2092
A.S.N.A.
2,713
2,713
-----------------------Yearly Base Rate
35,362
36,341
=======
========
The increase shown in column (B) is a 3% increase of $979 on the annual rate and is conditional on
meeting the requirements set out in paragraph (g) of subclause (1) of this clause.
(c)
Interim Acting Team Leaders' Rate
Acting Team Leaders will have their base rate increased by 6% for the period they acted as team leaders.
This arrangement will remain in place until the skills based pay structure and the modular training system
are developed and implemented.
(d)
The above are the rates around which the classification structure will be built. Progression through the pay
structure will be as detailed in Clause 6.—Skills Formation and Career Development of this Award.
(e)
The total Award increases provided for consist of:
(i)
4.5% from 1 August 1993.
(ii)
3% from 1 August 1994 subject to paragraph (g) of this subclause.

2136

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

81 W.A.I.G.

(f)
(g)

The yearly rate came into effect from 15 September 1993.
The 3% increase detailed in paragraph (e) of this subclause is based on the successful implementation and
operation of a system of key performance indicators, which will be in place by July 1994 or earlier.
These indicators will be established by the Joint Consultative Committee.
The amount of such increase is detailed in paragraphs (a) and (b) of this subclause.
(2)
Allowances—
(a)
An employee who holds a current certificate of first aid (as agreed between the parties), and is allocated
first aid duties shall be paid an allowance of $10 per week.
(b)
Overtime meal allowance—$7.00.
(c)
Tool allowance—$9.00 per week to those employees required to provide their own tools in relation to
exercising their trade skills.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

MEAT INDUSTRY (NORTHWEST ABATTOIRS) AWARD
NO. A 12 OF 1988
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

10.—WAGES
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
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The minimum rates of wages payable per week to adult employees covered by this award shall be as follows—
PER WEEK
Rates
PER
Rates
Column A
include
WEEK
include
ASNA
Column B
ASNA
Base
Classificatio
Over
n Rate
Tally
Rate
$
$
$
$
$
$
(1)
Employees in slaughtering (a)
Slaughterman
371.20
50.00
434.20
352.50
50.00
402.50
(b)
Worker in Head Ring
330.80
50.00
393.80
313.70
50.00
363.70
(c)
Trimmer of Sides
330.80
50.00
393.80
313.70
50.00
363.70
(d)
Viscera Separator
327.20
50.00
390.20
310.20
50.00
360.20
(e)
Offal Packer
327.20
50.00
390.20
310.20
50.00
360.20
(f)
Offal Trimmer
324.30
50.00
387.30
307.40
50.00
357.40
(g)
Tally Clerk
323.70
50.00
386.70
306.80
50.00
356.80
(h)
Process Worker
317.50
50.00
380.50
300.90
50.00
350.90
A Process Worker shall be competent to carry out any or all of the following duties—operate a rumble cleaner and roller
cleaner; operate a spray washer, work in a chiller/cold room and any general duties as may be directed.
(2)
Employees in boning section (a)
Boner
356.20
50.00
406.20
338.10
50.00
438.10
(b)
Slicer
336.20
50.00
386.20
319.00
50.00
369.00
(c)
Spotter/packer
327.20
50.00
377.20
310.20
50.00
360.20
(d)
Whizzard Knife Operator
324.30
50.00
374.30
307.40
50.00
357.40
(e)
Trimmer
324.30
50.00
374.30
307.40
50.00
357.40
Strapping, wiring or
(f)
glueing machine operator
324.30
50.00
374.30
307.40
50.00
357.40
(g)
Scales Operator
324.30
50.00
374.30
307.40
50.00
357.40
(h)
Tally Clerk
323.70
50.00
374.30
306.80
50.00
356.80
(i)
Process Worker
309.00
50.00
359.00
293.00
50.00
343.00
A Process Worker shall be competent to carry out any or all of the following duties—monitoring and maintaining basic
hygiene; work in a chiller/cold room and any general duties as may be directed
(3)
Employees in by-products section—
The five classification rates for employees in the by-products are broadbanded into one rate. Employees engaged in
the five positions at intervals agreed between the employer and employee but not less than fortnightly.
(a)
Operator of Continuous
rendering Processing Plant
369.30
353.20
319.30
50.00
303.20
50.00
(b)
Blood Cooker or Separator
Operator
319.30
50.00
369.30
303.20
50.00
353.20
(c)
Employees in Condemned Area
319.30
50.00
369.30
303.20
50.00
353.20
(d)
Operator of Hand Washer
319.30
50.00
369.30
303.20
50.00
353.20
(e)
By-Products employee not
319.30
50.00
303.20
50.00
otherwise classified
369.30
353.20
(4)
Employees in freezer section—
Freezer hand (i.e. an employee
(a)
325.20
50.00
375.20
303.20
50.00
353.20
who is required to work in a
temperature between minus 16
degrees Celsius and zero degrees
Celsius)
(b)
Employees required to work in a
temperature below minus 16
degrees. Celsius shall be paid an
extra $1.39 per day provided that
if minus 18 degrees Celsius
he/she shall be paid an extra
$2.67 per day and if the
temperature is below minus 23
degrees Celsius he shall be paid
an extra $5.40 per day.
(5)
Employees in hide section Hideman
318.60
50.00
368.60
301.90
50.00
351.90
All work performed in preparing hides for
shipment shall be paid for at the time rate
of the hideman's classification.
(6)
Driver of a fork lift
344.50
50.00
394.50
326.80
50.00
376.80
Employees in livestock and yard
(7)
section Stockman or penner up
316.10
50.00
366.10
299.60
50.00
349.60
(8)
Employees employed in the
hygiene gang shall be paid a
loading of 25 per cent of their
ordinary hours of work.
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Rates
include
ASNA

$
$
$
$
$
Employees in laundry section:Laundry hand
313.10
50.00
363.10
296.60
50.00
346.60
Adult Leading Hands—
Any employee who is placed in charge for not less than one day of—
(a)
not less than three and not more than ten other employees shall be paid at the rate of $11.33 per week
extra;
(b)
more than ten and not more than 20 other employees shall be paid at the rate of $17.60 per week extra;
(c)
more than 20 other employees shall be paid at the rate of $23.20 per week extra.

MEAT INDUSTRY (STATE) AWARD, 1980
NO. R 9 OF 1979
9.—RATES OF WAGES
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
The minimum rates of wages set out here under shall be payable for all purposes of the award and operate from the beginning
of the first pay period commencing on or after the date of hearing.
Base
Safety Net
Minimum
Rate
Adjustment
Rate
$
$
$
(1)
Adult employees in retail establishments (other than supermarkets)
First Shopperson—in shop employing two or up to
(a)
378.20
74.00
452.20
five employees inclusive
(b)
First Shopperson—in shop employing more than five
382.50
74.00
456.50
employees
(c)
General Butcher
375.40
74.00
449.40
(d)
Smallgoodsperson
375.40
74.00
449.40
(e)
Filler Operator
336.50
74.00
410.50
(f)
Linker and Table Hand
336.50
74.00
410.50
(g)
Salesperson
351.30
74.00
425.30
(h)
Cashier
344.20
74.00
418.20
(i)
Wrapper and Packer
335.00
74.00
409.00
(j)
Counterhand
335.00
74.00
409.00
(k)
Cleaner
326.00
74.00
400.00
(l)
When a General Butcher is required by the employer
to accept temporary responsibility additional to
his/her normal duties he/she shall be paid the rate
equal to a First Shopperson as specified in this
subclause.
(2)
Adult employees (supermarkets)
(a)
Supermarket Butcher
414.70
74.00
488.70
(b)
Wrapper, Packer, Pricer, Cabinet Attendant
355.20
74.00
429.20
(c)
Cleaner
326.00
74.00
400.00
Employees in meat auctions, wholesale, contract caterers,
(3)
prepacking and export processing establishments
(a)
General Butcher
360.50
74.00
434.50
(b)
Boner
363.90
74.00
437.90
(c)
Slicer
344.50
74.00
418.50
(d)
Carcass Pretrimmer
330.50
74.00
404.50
(e)
Electric Meat Saw Operator
314.60
74.00
388.60
(f)
Meat Lumper (Auction Room)
331.40
74.00
405.40
(g)
Filler Operator
324.90
74.00
398.90
(h)
Chiller Hand
322.60
74.00
396.60
(i)
Strapping or Wiring Machine Operator
314.60
74.00
388.60
(j)
Operator of Electric Wizard Knife
314.60
74.00
388.60
(k)
Spotter or Quality Control Tester
333.20
74.00
407.20
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Employee in Pre-packing section whose work
includes pricing
(m)
Wrapper and Packer
(n)
Carton Room Employee, being an employee who
makes up cartons, stockinetts, hessian wraps or
polythene or who stencils cartons
(o)
General Hand
Employees in saleyards and slaughtering establishments
(a)
(i)
Slaughterperson (on rail beef)
Slaughterperson (on rail mutton chain
(ii)
and dead rail system)
(iii)
Slaughterperson (solo)
(b)
Crutcher or Dagger
Head Skinner (when not part of slaughtering
(c)
duties)
(d)
Trimmer
(e)
Dehorner and Tonguer
(f)
Jaw Puller, Head Trimmer and Head Splitter
(g)
Head Splitter (Mutton or Goats)
(h)
Tally Clerk
(i)
Viscera Separator
(j)
Hide Salter
(k)
(i)
Skin Shed Hand
(ii)
Classer and/or Grader of Skins
(l)
Gambrel and Spreader Inserter
(m)
Operator of Rumbler Cleaning
Roller and Skids
(n)
Spray Washer
(o)
Weight Recorder
(p)
Brander (including labelling of carcasses)
(q)
Stockperson or Penner Up
(r)
Chiller Hand
(s)
Watchperson or Caretaker
(t)
Laundry Hand
(u)
Canteen Employee
(v)
General Hand
(w)
Quality Standards Officer (Aus Meat)
(x)
Scale System Operator
(y)
Grader
Employees in by-products processing establishments:
(a)
Operator of Continuous Rendering Processing
Plant
(b)
Blood Cooker or Separator Operator
(c)
Employee in Condemned Area
(d)
Operator of Hasher Washer
(e)
By-products Employee not otherwise classified
Drivers of motor vehicles
(a)
Not exceeding 1.2 tonnes capacity
Exceeding 1.2 tonnes and not exceeding 3 tonnes
(b)
capacity
(c)
Exceeding 3 tonnes and under 6 tonnes capacity
For each complete tonne over 5 tonnes capacity 87
cents additional margin, provided that the maximum
shall not exceed $13.11.
(d)
Driver of Fork Lift
(e)
Driver of articulated vehicle Exceeding 8 tonnes
capacity For each complete additional tonne, 58 cents
additional margin, provided that the maximum
amount
shall
not
exceed
$12.02.
Drivers of loaded motor vehicles (except tractors)
drawing a loaded trailer (not to include a mechanical
horse), $1.45 per day extra.
(f)
Driver of Tractor
Employees in freezers
(a)
Freezer Hand (i.e., an employee who is required
to work in a temperature between minus 15
degrees Celsius (4 degrees Fahrenheit) and 0
degrees Celsius (32 degrees Fahrenheit)
(l)

(4)

(5)

(6)

(7)
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Base
Rate
$
323.60

Safety Net
Adjustment
$
74.00

Minimum
Rate
$
397.60

323.60
314.60

74.00
74.00

397.60
388.60

314.60

74.00

388.60

378.10
363.90

74.00
74.00

452.10
437.90

363.90
345.70
336.70

74.00
74.00
74.00

437.90
419.70
410.70

330.50
330.50
330.50
330.50
329.90
326.70
325.00
320.40
388.10
324.00
324.00

74.00
74.00
74.00
74.00
74.00
74.00
74.00
74.00
74.00
74.00
74.00

404.50
404.50
404.50
404.50
403.90
400.70
399.00
394.40
462.10
398.00
398.00

321.40
319.70
314.60
319.90
322.50
314.60
314.60
314.60
314.60
333.20
329.90
333.20

74.00
74.00
74.00
74.00
74.00
74.00
74.00
74.00
74.00
74.00
74.00
74.00

395.40
393.70
388.60
393.90
396.50
388.60
388.60
388.60
388.60
407.20
403.90
407.20

334.50

74.00

408.50

326.30
326.30
314.60
314.60

74.00
74.00
74.00
74.00

400.30
400.30
388.60
388.60

343.10
346.10

74.00
74.00

417.10
420.10

349.80

74.00

423.80

349.80
362.60

74.00
74.00

423.80
436.60

348.80

74.00

422.80

331.40

74.00

405.40
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Employees required to work in a temperature
below minus 16 degrees Celsius (4 degrees
Fahrenheit) shall be paid $1.45 per day extra;
provided that if the temperature is below minus
18 degrees Celsius (0 degrees Fahrenheit), he/she
shall be paid $2.80 per day extra; and if the
temperature is below minus 23 degrees Celsius
(minus 10 degrees Fahrenheit), he/she shall be
paid $5.60 per day extra.
Employees in bacon curing and smallgoods making establishments
(a)
Pork Slaughtering and Breaking Up Sections:
Slaughterperson
Flair Puller
Scales Clerk
Stockperson and/or Penner Up
Chiller Labourer
Labourer on Slaughter Floor
Boner
Breaking Up Hand
Trimmer
Knife Hand, trimming meat pieces and bones
received from the pork breaking up team
Viscera Separator
General Hand
Intrascope Operator
(b)
Curing Section:
Making Pickle and/or Pickle Pumper
Bacon and Ham Turner
Dry Salter
General Hand
(c)
Yard Section:
Yard Hand
(d)
Smallgoods Section:
Smallgoodsmaker
Butcher
Smallgoods Seller from vehicle who collects cash
Boner
Slicer
Rasher Machine Operator
Salter
Cooker
Knife Hand, removing excess fat from meat in
the Pressed Meat Cooking Section
Trimming Ham or Bacon pieces or cutting Lard
Packing Room Hand
Despatch
Fillerperson
Linker
Operator, Linker Machine
Operator, Knobbing Machine where not attached
to filling machine
Operator, Slicing Machine not including rasher
machine
Tablehand
General Hand
(e)
Canning Section:
Extract Maker
Copper Hand
Evaporator Operator
Open Copper
Fillerperson
Packer or Canning Hand
General Hand
(f)
Miscellaneous Section:
By-Products Employees operating machinery
Smoke and Drying Room employees
Labourer (cleaning skids, gambrels, rollers and
other equipment)
Loader and/or Lumper
Watchperson or Caretaker
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Base
Rate
$

Safety Net
Adjustment
$

Minimum
Rate
$

363.90
331.00
329.60
320.00
322.60
314.60
363.90
335.40
335.40
335.40

74.00
74.00
74.00
74.00
74.00
74.00
74.00
74.00
74.00
74.00

437.90
405.00
403.60
394.00
396.60
388.60
437.90
409.40
409.40
409.40

326.70
314.60
329.90

74.00
74.00
74.00

400.70
388.60
403.90

335.40
323.20
323.20
314.60

74.00
74.00
74.00
74.00

409.40
397.20
397.20
388.60

314.60

74.00

388.60

360.50
360.50
365.50
363.90
344.50
340.20
340.20
340.20
335.20

74.00
74.00
74.00
74.00
74.00
74.00
74.00
74.00
74.00

434.50
434.50
439.50
437.90
418.50
414.20
414.20
414.20
409.20

328.00
323.20
329.90
324.90
324.90
324.90
324.90

74.00
74.00
74.00
74.00
74.00
74.00
74.00

402.00
397.20
403.90
398.90
398.90
398.90
398.90

324.90

74.00

398.90

324.90
314.60

74.00
74.00

398.90
388.60

335.20
323.90
323.90
323.90
324.70
323.20
314.60

74.00
74.00
74.00
74.00
74.00
74.00
74.00

409.20
397.90
397.90
397.90
398.70
397.20
388.60

314.60
323.20
314.60

74.00
74.00
74.00

388.60
397.20
388.60

331.40
314.60

74.00
74.00

405.40
388.60

(b)

(8)

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
Base
Rate
$
314.60
314.60

(9)

(10)
(11)

(12)

(12A)

(13)

(14)
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Safety Net
Adjustment
$
74.00
74.00

Minimum
Rate
$
388.60
388.60

Gatekeeper
General Hand
Employees in pet food establishments
Boner and/or Skinner
360.50
74.00
434.50
Trimmers and/or Slicers
356.90
74.00
430.90
Cutting and/or Mincing Machine Operator
331.10
74.00
405.10
Counterhand
337.40
74.00
411.40
Knife Hand—an employee who may use a knife,
332.70
74.00
406.70
shears or scissors to trim dirt or hair or slice meat
prior to being weighed
Wrappers or Packers
323.60
74.00
397.60
Strapping or Wire Machine Operator
314.60
74.00
388.60
General Hand
314.60
74.00
388.60
Employees in casing sections or establishments
General Hand
346.50
74.00
420.50
Apprentices: The minimum weekly wage rate of apprentices shall be based on the percentage of the total wage
applicable to a General Butcher, as follows:
(a)
Four year term
%
First year
40
Second year
50
Third year
75
Fourth year
95
(b)
Three year term
First year
50
Second year
75
Third year
95
Junior employees (other than those in casing sections, retail establishments including supermarkets or those
employed as drivers of motor vehicles) and subject to Clause 25.—Junior Employees:
The minimum weekly wage rates of juniors shall be based on the following percentage of the total wage applicable
to a General Hand as defined in subclause (3)(o) of this Clause:
%
Under 18 years of age
60
18 to 19 years of age
70
19 to 20 years of age
80
20 to 21 years of age
90
Junior employees (Retail Establishments other than supermarkets):
The minimum weekly wage rates of juniors shall be based on the following percentage of the total wage applicable
to a Cleaner as defined in subclause (1)(k) of this Clause:
%
Under 18 years of age
60
18 to 19 years of age
70
19 to 20 years of age
80
20 to 21 years of age
90
Junior employees (Supermarkets):
Junior employees employed on all or any of the duties of a wrapper/packer/pricer/cabinet attendant, shall be paid as
follows:
%
Under 18 years of age
60
18 to 19 years of age
70
19 to 20 years of age
80
20 to 21 years of age
90
Junior employees employed solely to perform the end of day clean up shall be paid the following percentage of the
total wage applicable to a cleaner pursuant to subclause (2)(c) of this clause:
%
Under 18 years of age
60
18 to 19 years of age
70
19 to 20 years of age
80
20 to 21 years of age
90
(a)
Junior employees—Drivers of Motor Vehicles
Rates of Pay—(% of wage payable to Adult Employee for capacity of vehicle being driven)
%
Under 19 years of age
70
Under 20 years of age
80
20 and over years of age
100
(b)
No Junior Employee under 17 years of age shall be permitted to have sole charge of a motor vehicle.
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(15)

Junior Employees—casing section—subject to Clause 25.—Junior Employees:
The minimum weekly rate of wage of juniors shall be based on the percentage of the General Hand rate expressed in
subclause (10) of this Clause:
%
Under 18 years of age
60
18 to 19 years of age
70
19 to 20 years of age
80
20 to 21 years of age
90
(16)
Adult leading hands
Any employee who is placed in charge for not less than one day of:
Not less than three and not more than ten other employees, shall be paid per week extra, an all purpose rate of
$11.50.
More than ten and not more than twenty employees, shall be paid per week extra, an all purpose rate of $17.95.
More than twenty other employees, shall be paid per week extra, an all purpose rate of $23.60.
9A.—MINIMUM WAGE—ADULT MALES AND FEMALES
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult Award
Wage unless otherwise provided in this clause.
(i)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the
beginning of the first pay period on or after 1st August 2001.
(ii)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions.
(iii)
Unless otherwise provided in this subclause adults employed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award Wage according to the hours worked.
(iv)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provision to the Minimum Adult Award Wage of $413.40 per week.
(v)
(aa)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
traineeships, or Jobskills traineeships or to other categories of employees who by prescription are
paid less than the minimum award rate.
(bb)
Liberty to apply is reserved in relation to employees excluded under (aa) above and any special
categories of employees not included here or otherwise in relation to the application of the
Minimum Adult Award Wage.
(vi)
Subject to this subclause the Minimum Adult Award Wage shall —
(aa)
apply to all work in ordinary hours.
(bb)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during
sick leave, long service leave and annual leave and for all other purposes of this award.
(vii)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult
apprentice in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate requires
specific mention as at 13th November 1997.)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

MEAT INDUSTRY (WESTERN AUSTRALIAN LAMB MARKETING BOARD) AWARD, 1981
NO. A 37 OF 1981
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
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Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
8.—RATES OF WAGES
Rates:
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Base
Supplementary
Additional
ASNA
Award
Rate
Payment
Payment
Rate
(Over Award)
$
$
$
$
(a)
Entry Level
333.80
30.00
28.00
391.80
(Relativity of
80% of C10 rate
in Metal Trades
(General) Award)
(b)
Level 1
319.20
75.40
28.00
422.60
(Aligned with
C12 rate in
Metal Trades
(General) Award
with relativity
of 87.4% of C10
rate)
(c)
Level 2
337.40
78.10
3.20
28.00
446.70
(Aligned with
C11 rate in
Metal Trades
(General) Award
with relativity
of 92.4% of C10
rate)
(d)
Level 3
365.20
82.00
28.00
475.20
(Aligned with
C10 rate in
Metal Trades
(General) Award
with relativity
of 100%)
Divisor:
Payment of hourly wages shall be calculated on the basis of a 40 hour divisor.
Junior Employees:
Junior employees shall be paid the minimum weekly rates based on the percentages of the total wage applicable to
the adult classification for the work being performed.

Under 18 years of age
18 to 19 years of age
19 to 20 years of age
20 to 21 years of age

%
60
70
80
90
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MECHANICAL AND ELECTRICAL CONTRACTORS (NORTH WEST SHELF
PROJECT PLATFORM) AWARD 1984
NO. A 10 OF 1984
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
13.—WAGES
The ordinary adult weekly rate of wage for the classifications specified in this Award, shall be as follows:
Classification
Base
Supple—
Additional
Total
Rate
mentary
Safety Net
Award Rate
$
Payment
Payment
Per Week
$
$
$
C13
Platform Assistant
299.50
40.90
66.00
406.40
337.40
46.30
66.00
449.70
C11
Certified Rigger or
Scaffolder
C10
Tradesperson
365.20
48.70
66.00
479.90
401.70
53.00
68.00
522.70
C8
Special Class
Electrician
401.70
53.00
68.00
522.70
C8
Instrument Trades—
person—Complex
Systems
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
A casual employee shall be paid at the ordinary hourly rate appropriate to his/her classification, plus a loading of
20% for all ordinary hours worked in lieu of the leave provided under Clauses 18.—Annual Leave, 19.—Sick Leave
and 20.—Bereavement Leave of this award.
Offshore Contract Allowance:
In addition to the wage rates prescribed in subclause (1) hereof, the employer shall pay his/her employees an all
purpose additional payment as set out below. This payment is made in consideration of all peculiarities associated
with the work performed by employees covered by this award, except where expressly provided elsewhere in this
award, and includes, but is not limited to, payment for all special rates.
This allowance shall be adjusted in line with State Wage Case decisions of the Western Australian Industrial
Relations Commission and not otherwise.
PER WEEK
$
C 13
Platform Assistant
130.90
C 11
Certified Rigger or Scaffolder
147.70
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PER WEEK
$
153.90
166.30
166.30

(4)

(5)

(6)

(1)
(2)
(3)
(4)
(5)
(6)

C 10
Tradesperson
C8
Special Class Electrician
C8
Instrument Tradesperson—Complex Systems
Electrician's Licence Allowance:
A tradesperson who holds and, in the course of his/her employment, may be required to use a current "A" Grade or
"B" Grade licence issued pursuant to the relevant regulation in force at the date of this award under the Electricity
Act, 1945 shall be paid an allowance of $13.20 per week.
Leading Hand Allowance:
In addition to the appropriate rates of pay prescribed in this clause, a Leading Hand shall be paid—
$
(a)
If placed in charge of not less
than three and not more than ten
other employees
16.60
(b)
If placed in charge of more than
ten and not more than 20 other
employees
25.40
(c)
If placed in charge of more than
20 other employees
32.80
Structural Efficiency:
(a)
The parties to this award are committed to co-operating positively to increase the efficiency, productivity
and competitiveness of the industry and to enhance the career opportunities and job security of employees
in the industry.
(b)
The parties will implement a new classification structure, definitions and training arrangements consistent
with the Metal Trades (General) Award 1966.
(c)
Consultation shall be in accordance with Clause 28.—Communications Process of this award.
(d)
Measures raised for consideration by the employer, employees, or union(s) through the Communications
Process shall be related to implementation of the new classification structure, the facilitative provisions
contained in this award and matters concerning training and, subject to paragraph (e) hereof, any other
measures consistent with the objectives of paragraph (a) of this subclause.
(e)
Without limiting the rights of either an employer or a union to arbitration, any other measure designed to
increase flexibility at the plant or enterprise and sought by any party shall be notified to the Commission
and by agreement of the parties involved shall be subject to the following requirements:
(i)
the changes sought shall not affect provisions reflecting national standards recognised by the
Western Australian Industrial Relations Commission;
(ii)
the majority of employees affected by the change at the plant or enterprise must genuinely agree
to the change;
(iii)
no employee shall lose income as a result of the change;
(iv)
the relevant union or unions must be a party to the agreement;
(v)
the relevant union or unions shall not unreasonably oppose any agreement; and
(vi)
any agreement shall be subject to approval by the Western Australian Industrial Relations
Commission and, if approved, shall operate as a Schedule to this award and take precedence over
any provision of this award to the extent of any inconsistency.

MENTAL HEALTH NURSES' CONSOLIDATED AWARD 1981
NO. 13 OF 1947
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
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Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

22.—RATES OF PAY AND ALLOWANCES
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(1)
Registered Mental Health Nurses, Enrolled Mental Health Nurses, and Student Mental Health Nurses shall be paid
the weekly wages as set out hereunder:
$ Per Week
ASNA
TOTAL
(a)
Mental Health Nurse
(i)
Student Nurse Adult
1st year of training
338.30
50.00
388.30
2nd year of training
357.20
50.00
407.20
3rd year of training
382.80
50.00
432.80
$ Per Week
Student under 21 years of age
1st year of training
316.40
50.00
366.40
2nd year of training
334.30
50.00
384.30
3rd year of training
356.40
50.00
406.40
4th year of training
380.50
50.00
430.50
(ii)
Level 1
$ Per Week
1st year of service
445.10
50.00
495.10
2nd year of service
458.10
52.00
510.10
3rd year of service
476.50
52.00
528.50
4th year of service
495.30
52.00
547.30
5th year of service
509.60
50.00
559.60
6th year of service
526.60
50.00
576.60
7th year of service
547.00
50.00
597.00
(iii)
Level 2
1st year of service
581.00
52.00
633.00
2nd year of service
597.00
52.00
649.00
3rd year of service
619.60
52.00
671.60
(iv)
Level 3
1st year of service
667.00
52.00
719.00
2nd year of service
686.10
52.00
738.10
3rd year of service
702.40
52.00
754.40
(v)
Community Mental Health Nurses
1st year of service
619.60
52.00
671.60
2nd year of service
631.00
52.00
683.00
3rd year of service
646.70
52.00
698.70
4th year of service
662.20
52.00
714.20
(vi)
Community Mental Health Nurse
with a post basic certificate
1st year of service
631.00
52.00
683.00
2nd year of service
646.70
52.00
698.70
3rd year of service
662.20
52.00
714.20
4th year of service
684.50
52.00
736.50
(vii)
Community Mental Health
Administrative Nurse
697.10
52.00
749.10
(viii)
Community Mental Health
Nurse with a post basic
certificate
713.50
52.00
765.50
(b)
(i)
Progression through the increments for a registered mental health nurse classified at Level 1 shall
occur by annual increments.
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Progression for all other classifications for which there is more than one wage point, shall be by
annual increments, subject to a satisfactory performance appraisal.
(c)
Where an employee is appointed to a position, previous relevant nursing experience at that level, or in a
similar level under a differing career structure, shall be taken into account for determining the appropriate
increment level.
(d)
The onus of proof of previous experience shall rest with the employee.
Provided that an employee returning to the profession after an absence greater than five years shall
commence at the first increment of Level 1 for a period of three months. During this time the employee
shall be reviewed by an assessment panel. Upon satisfactory review she/he shall move to a level and
increment as determined by the panel's assessment. An employee who fails to satisfy the panel of her/his
competency to progress through the Level 1 increments or into another level as the case may be, may apply
for re-assessment by an assessment panel after a period of 12 months from the date of employment.
$ Per Week
ASNA
TOTAL
(e)
Enrolled Mental Health Nurse
(i)
Student Enrolled Mental
Health Nurse
Adult Student
1st year of training
321.30
50.00
371.30
Thereafter
343.30
50.00
393.30
Student under 21 years
1st year of training
316.40
50.00
366.40
Thereafter
334.30
50.00
384.30
(ii)
Registered Enrolled Mental
Health Nurse
1st year of service
399.20
50.00
449.20
2nd year of service
407.50
50.00
457.50
Thereafter
416.30
50.00
466.30
(c)
Provided that a student nurse in his/her first year of training shall only proceed to the next increment point
in sub-paragraph (i) of paragraph (a) of subclause (1) of this clause upon passing the required examination.
(a)
Registered General Nurses undertaking training to obtain the Mental Health Nurses Certificate shall be
paid the rate prescribed in the Nurses (Public Hospitals) Award 1988 for a Level 1, 2nd year Registered
Nurse for the duration of such training.
(b)
Provided that a Registered Enrolled Nurse, Registered Enrolled Mental Health Nurse, Mothercraft Nurse or
Dental Nurse shall be paid the 2nd year rate of pay for an Adult Student Mental Health Nurse during the
first and second year.
(c)
Notwithstanding paragraph (b) of subclause (2) of this clause the Director may for the purpose of fixing a
rate of pay for a Registered Enrolled Nurse, Registered Enrolled Mental Health Nurse, Mothercraft Nurse
or Dental Nurse undertaking Mental Health Nurse training take into account previous psychiatric nursing
experience.
In addition to the rate prescribed in subclause (1) of this clause an allowance, equivalent to 20% of the difference
between the rate prescribed in subclause (1) of this clause for a Level 1, 7th increment nurse and the rate prescribed
in subclause (1) of this clause for a Level 2, 2nd increment nurse shall be paid per shift to a Nurse when employed as
Evening or Night Supervisor at Graylands, Heathcote or Lemnos between the hours of 3.45pm and 7.30am or as the
Nurse in Charge at Whitby Falls Hostel between the hours of 3.30pm and 7.00am. In the case of locations working a
four days on/two days off roster the allowance paid shall be 21.43% of the rate difference as previously defined in
this subclause. This allowance shall be included in and form part of the ordinary rate.
In addition to the rate prescribed in subclause (1) of this clause, an allowance equivalent to 10% of the difference
between the rate prescribed in subclause (1) of this clause for the Level 2 Nurse in their first year of service and the
rate prescribed in subclause (1) of this clause for a Level 3 Nurse in their first year of service, shall be paid per shift
to nurses who at 3.45pm or 11.45pm take charge of a ward. In the case of locations working four days on/two days
off roster the allowance paid shall be 10.71% of the rate difference as previously defined in this subclause. This
allowance shall be included in and form part of the ordinary rate but shall not be cumulative on the allowance
prescribed in subclause (4) of this clause. The provisions of this clause shall not be cumulative upon any entitlement
provided in Clause 20.—Higher Duties of this award.
All ordinary time worked on any shift in excess of ten hours shall be paid for at the rate of time and a half.
In addition to the ordinary wages prescribed in this Clause special allowances as set out in this subclause shall be
paid to nurses as follows:
(a)
A nurse holding a post graduate tertiary qualification obtained from a recognised college of nursing,
university or college of advanced education and required in his/her employment:
$ Per Week
(i)
six months study
19.40
(ii)
twelve months study
32.40
(b)
A nurse holding a post basic certificate endorsed by the Nurses' Board of Western Australia and required in
his/her employment:
Per Week
$
(i)
six months study
10.80
(ii)
twelve months study
15.00
Provided that an educational qualification entitling the holder to an allowance under subclause (a) shall not attract an
additional allowance under subclause (b).
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MENTAL HEALTH REHABILITATION ASSISTANTS AWARD, 1965
NO. 36 OF 1965
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

20.—RATES OF PAY
It is a term of this award that the union undertakes for the duration of the Principles determined by the Commission in Court
Session in Application No. 704 of 1991 not to pursue any extra claims, award or overaward except when consistent with the
State Wage Principles.
(1)
The minimum rate of wages per week payable to workers under this Award shall be as follows:
Column 1
$Per

Asna

Total

Column 2
Asna

Total

Column 3
Asna

Column 4

Column 5

Column 6

Total

Asna

Total

Asna

Total

Asna

Total

Week
(a)

REHABILITATI
ON ASSISTANT
1st Year of
Service

440.80

8.00

448.80

8.00

456.80

8.00

464.80

10.00

474.80

14.00

488.80

42.00

530.80

2nd Year of

447.00

8.00

455.00

8.00

463.00

8.00

471.00

10.00

481.00

14.00

495.00

42.00

537.00

452.10

8.00

460.10

8.00

468.10

8.00

476.10

10.00

486.10

14.00

500.10

40.00

540.10

476.60

8.00

484.60

8.00

492.60

8.00

500.60

10.00

510.60

14.00

524.60

40.00

564.60

2nd Year of
Service

482.50

8.00

490.50

8.00

498.50

8.00

506.50

10.00

516.50

14.00

530.50

40.00

570.50

3rd Year of
Service

488.00

8.00

496.00

8.00

504.00

8.00

512.00

10.00

522.00

14.00

536.00

40.00

576.00

1st Year of
Service

493.10

8.00

501.10

8.00

509.10

8.00

517.10

10.00

527.10

14.00

541.10

40.00

581.10

2nd Year of

499.10

8.00

507.10

8.00

515.10

8.00

523.10

10.00

533.10

14.00

547.10

40.00

587.10

504.50

8.00

512.50

8.00

520.50

8.00

528.50

10.00

538.50

12.00

550.50

40.00

590.50

Service
3rd Year of
Service
(b)

DEPUTY
SUPERVISOR
1st Year of
Service

(c)

SUPERVISOR
GRADE TWO
(Without Deputy
Supervisor)

Service
3rd Year of
Service
(d)

WORKSHOP
SUPERVISOR
GRADE ONE
(With Deputy
Supervisor)
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$Per

Asna

Total

Column 2
Asna

Total

Column 3
Asna
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Column 4

Column 5

Column 6

Total

Asna

Total

Asna

Total

Asna

Total

Week
1st Year of
Service

510.70

8.00

518.70

8.00

526.70

8.00

534.70

10.00

544.70

12.00

556.70

40.00

596.70

2nd Year of
Service

516.50

8.00

524.50

8.00

532.50

8.00

540.50

10.00

550.50

12.00

562.50

40.00

602.50

3rd Year of

522.00

8.00

530.00

8.00

538.00

8.00

546.00

10.00

556.00

12.00

568.00

42.00

610.00

Service

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(2)
The Arbitrated Safety Net Adjustments and the resultant Total Wages prescribed in subclause (1) hereof shall operate
for—
(a)
Column 1 – from the beginning of the first pay period commencing on or after 9 January 1995
(b)
Column 2 – from the beginning of the first pay period commencing on or after 10 July 1995
(c)
Column 3 – as from 16 June 1996
(d)
Column 4 – from the beginning of the first pay period commencing on or after 14 November 1997
(e)
Column 5 – from the beginning of the first pay period commencing on or after 17 July 1998
(f)
Column 6 – from the beginning of the first pay period commencing on or after 1 August 2001
Provided that each $8.00 ASNA increase prescribed in Columns 1, 2 and 3 hereof, and notwithstanding each such increase is
included in Columns 4, 5 and 6 hereof, the three said increases shall be paid as flat increases in respect of the ordinary hours of
work prescribed by this award as from the operative dates prescribed in paragraphs (a), (b) and (c) hereof, and except in respect
of leave prescribed by this award such shall not form part of the ordinary wage for the purpose of an additional rate prescribed
for any work as a percentage, fraction or multiple of the ordinary rate of pay until the day following the date of this order.
(3)
The respondent is granted liberty to apply on due notice to the Association to vary subclause (1) of this clause to
provide for differential rates of pay for trade and professionally qualified Rehabilitation Assistants and non-trade and
non-professionally qualified Rehabilitation Assistants.
(4)

(1)

METAL TRADES (GENERAL) AWARD
NO. 13 OF 1965
PART 1:
31.—WAGES AND SUPPLEMENTARY PAYMENT
The minimum award rate payable weekly to adult employees (other than apprentices) classified under a defined level
specified in Clause 5.—Definitions and Classification Structure, shall be made up of a base rate, plus a
supplementary payment, and safety net adjustment, giving a total award rate as follows—
(a)

(b)

Base Rate Per Week
$

Wage Group

Level C14
Level C13
Level C12
Level C11
Level C10
Level C 9
Level C 8
Level C 7
Level C 6
Level C 5
Wage Group
Automotive
Electrical
Fitter
Motor
Mechanic
Motor
Mechanic

284.80
299.50
319.20
337.40
365.20
383.50
401.70
420.00
456.50
474.80

Cycle

Supplementary
Payment
$
40.60
42.60
45.40
48.10
52.00
54.60
57.20
59.80
65.00
67.60

Arbitrated
Safety Net
Adjustment
$
88.00
88.00
88.00
88.00
90.00
90.00
90.00
88.00
88.00
88.00

Total Rate Per
Week
$
413.40
430.10
452.60
473.50
507.20
528.10
548.90
567.80
609.50
630.40

365.20

52.00

90.00

507.20

365.20

52.00

90.00

507.20

365.20

52.00

90.00

507.20
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(c)

(2)

(3)

(4)

(5)
(6)

Supplementary Payments
(i)
Where an employee is in receipt of a rate of pay which exceeds the Award Rate Per Week
prescribed in paragraphs (a) and (b) above, whether such payment is being made by virtue of any
order, industrial agreement or other agreement or arrangement, then such rate will be deemed to
be inclusive of the Supplementary Payment.
(ii)
Overtime, shift allowances, penalty rates, disability allowances, special rates, fares and travelling
time allowances and any other work related allowances prescribed by this award shall not be
offset against Supplementary Payments.
(iii)
Alterations to the base rate and supplementary payments arising out of the variation occurring on
19 November, 1992 to reflect the percentage relativities in Clause 5.—Definitions and
Classification Structure of this award for each classification level shall not provide cause to
allow an increase or decrease of an employee's total remuneration if the total remuneration is in
excess of the award rate per week prescribed in subclauses (a) and (b) hereof.
(d)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(a)
Leading Hands
In addition to the appropriate total wage prescribed in this clause, a leading hand shall be paid per week –
$
if placed in charge of not less than three and not more than
(i)
18.00
ten other workers
(ii)
if placed in charge of more than ten and not more than
27.60
twenty other workers
(iii)
if placed in charge of more than twenty other workers
35.70
(b)
Any tradesman moulder employed in a foundry where no other jobbing moulder is employed shall be paid
at the rate prescribed for leading hands in charge of not less than three and not more than ten other
workers.
Apprentices:
Wage per week expressed as a percentage of the Level C10 Engineering Tradesperson's rate and supplementary
payment.
Four Year Term
%
First year
42
Second year
55
Three year
75
Fourth year
88
Three and a Half Year Term
%
First six months
42
Next year
55
Next year
75
Final year
88
Three Year Term
First year
55
Second year
75
Third year
88
Junior Employees:
Wage per week expressed as a percentage of Level C13 base rate and supplementary payment.
%
Under 16 years of age
35
16 years of age
45
17 years of age
55
18 years of age
65
19 years of age
78.5
20 years of age
93
A casual employee shall be paid 20 per cent of the ordinary rate in addition to the ordinary rate for the calling in
which he/she is employed.
Minimum Wage
(a)
No adult employee shall be paid less than the Minimum Adult Wage unless otherwise provided by this
clause.
(b)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the
beginning of the first pay period on or after 1st August 2001.
(c)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions.
(d)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid
less than pro rata the Minimum Adult Award Wage according to the hours worked.
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(e)

(7)

Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provision of the Minimum Adult Award Wage of $413.40.
(f)
(i)
Subject to subparagraph (f)(iii) the Minimum Adult Award Wage shall not apply to apprentices,
employees engaged on Traineeships or Jobskills placements, or to other categories of employees who
by prescription are paid less than the minimum award rate.
(ii)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(iii)
The Minimum Adult Wage in respect of ordinary hours of work prescribed by this Award, to be paid
to an adult employee (21 years of age and over) engaged as an apprentice shall be equivalent to the
rate prescribed for a third year apprentice on a four year term for the first three years of an
apprenticeship. The rate applicable to a fourth year apprentice shall apply in the final year. In the
case of a three and a half year term the rate shall be that applicable to two and a half years service for
the entirety of the first two and a half years and then the rate applicable to a final year apprentice for
the final year. In the case of a three year term the rate shall be that applicable to a second year
apprentice for the first two years and then the rate applicable to a third year apprentice in the final
year.
Where the said minimum rate of pay is applicable, the same rate shall be payable on holidays, during
annual leave, sick leave, long service leave and any other leave prescribed by this Award. Where in
this Award an additional rate is prescribed for any work as a percentage, fraction, multiple of the
ordinary rate of pay, it shall be calculated upon the rate prescribed in this Award for the actual year of
apprenticeship.
(g)
Subject to this clause the Minimum Adult Award Wage shall—
(i)
apply to all work in ordinary hours
(ii)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(h)
(i)
The rates of pay in this award include the minimum weekly wage for adult employees payable under
the 2001 State Wage Case Decision. Any increase arising from the insertion of the adult minimum
wage will be offset against any equivalent amount in rates of pay received by employees whose
wages and conditions of employment are regulated by this award which are above the wage rates
prescribed in the award. Such above award payments include wages payable pursuant to enterprise
agreements, consent awards or award variations to give effect to enterprise agreements and over
award agreements. Absorption which is contrary to the terms of an agreement is not required.
(ii)
Increases under previous State Wage Case Principles or under the current Statement of Principles,
excepting those resulting from enterprise agreements, are not to be used to offset the adult minimum
wage.
Tool Allowance—
(a)
Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required by
that tradesperson or apprentice in the performance of work as a tradesperson or as an apprentice the
employer shall pay a tool allowance of—
(i)
$10.00 per week to such tradesperson; or
(ii)
in the case of an apprentice a percentage of $10.00 being the percentage which appears against
the year of apprenticeship in subclause (3) of this clause;
for the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily required in
the performance of work as a tradesperson or apprentice.
(b)
Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of,
the ordinary weekly wage prescribed in this clause.
(c)
An employer shall provide for the use of tradesmen or apprentices all necessary power tools, special
purpose tools and precision measuring instruments.
(d)
A tradesman or apprentice shall replace or pay for any tool supplied by the employer if lost through the
employee's negligence.

(8)

An employee employed in rock quarries, limestone quarries or sand pits shall be paid an allowance of $14.90 per
week to compensate for dust and climatic conditions when working in the open and for deficiencies in general
amenities and facilities, but an employee so employed for not more than three days shall be paid on a pro rata basis.
This subclause shall not apply to employees employed by Cockburn Cement Limited.

(9)

Structural Efficiency—
(a)
Arising out of the decision of 8 September 1989 in the State Wage Case and in consideration of the wage
increases resulting from structural efficiency adjustments, employees are to perform a wider range of
duties which is incidental or peripheral to their main tasks or functions.
(b)
The parties to this award are committed to co-operating positively to increase the efficiency, productivity
and international competitiveness of the metal and engineering industry and to enhance the career
opportunities and job security of employees in the industry.
(c)
At each plant or enterprise a consultative mechanism may be established by the employer, or shall be
established upon request by the employees or their relevant union or unions. The consultative mechanism
and procedure shall be appropriate to the size, structure and needs of that plant or enterprise. Measures
raised by the employer, employees or union or unions for consideration consistent with the objectives of
paragraph (b) hereof shall be processed through that consultative mechanism and procedures.
(d)
Measures raised for consideration consistent with subclause (b) hereof shall be related to implementation
of the new classification structure, the facilitative provisions contained in this Award and, subject to Clause
35.—Training, matters concerning training and, subject to paragraph (e) hereof, any other measures
consistent with the objectives of paragraph (b) of this subclause.
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(c)
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Without limiting the rights of either an employer or a union to arbitration, any other measure designed to
increase flexibility at the plant or enterprise and sought by any party shall be notified to the Commission if
the initiative varies an Award provision and by agreement of the parties involved shall be subject to the
following requirements:—
(i)
the changes shall not affect provisions reflecting national standards recognised by the Western
Australian Industrial Relations Commission;
(ii)
the majority of employees affected by the change at the plant or enterprise must genuinely agree
to the change;
(iii)
no employee shall lose income as a result of the change;
(iv)
the relevant union or unions must be a party to the agreement;
(v)
the relevant union or unions shall not unreasonably oppose any agreement;
(vi)
any agreement shall be subject to approval by the Western Australian Industrial Relations
Commission and, if approved, shall operate as a schedule to this Award or a Section 41 Industrial
Agreement and take precedence over any provision of this Award to the extent of the
inconsistency.
Any disputes arising in relation to the implementation of paragraphs (c) and (d) hereof shall be subject to
the provisions of Clause 34.—Avoidance of Industrial Disputes, of this award.
APPENDIX 3:
3.—WAGES
The minimum total wage payable weekly to adult employees classified herein shall be as follows:
Base Rate Per
Supplementary
Arbitrated
Total Rate
Week
Payment
Safety Net
Per Week
$
$
Adjustment
$
$
Adult Employees:
Wage Group C10
365.20
52.00
74.00
491.20
Coil Winder 1st Class
Transformer Assembler
1st Class
Wage Group C11
337.40
48.10
74.00
459.50
Coil Winder 2nd Class
Transformer Assembler
2nd Class
Transformer Protective
Coating 1st Class
Insulation Processor
1st Class
Wage Group C12
319.20
45.40
74.00
438.60
Coil Winder 3rd & 4th
Class
Insulation Processor
2nd Class
Transformer Protective
Coating 2nd Class
Transformer Assembler
3rd Class
Transformer Tanker 1st
Class
Wage Group C13
299.50
42.60
74.00
416.10
Coil Builder 1st
Class
Insulation Processor
3rd Class
Transformer Assembler
4th Class
Transformer Tanker
2nd Class
The amount payable to any employee pursuant to the supplementary payment provisions of this clause—
(i)
shall be for all purposes of this award;
(ii)
shall be reduced by the amount of any payment being made to that employee in addition to the
said rates otherwise than pursuant to the supplementary payment provisions of this subclause,
whether such payment is being made by virtue of any order, industrial agreement or other
agreement or arrangement.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
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PART II: CONSTRUCTION WORK
(1)

(2)

(3)

10.—WAGES
Subject to Clause 5.—Special Rates and Provisions of this Part of the award the ordinary weekly rate of
wage shall be as set out hereunder and shall be inclusive of all special rates and allowances and be paid as
an "all purpose" rate.
(b)
The ordinary weekly wage of an employee (other than an apprentice) shall consist of the base rate, special
payment and the Safety Net Adjustment as applicable, as set out in subclause (2) of this clause.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(a)
Classification
Special
Arbitrated
TotalRate
Base Rate
Payment
Safety Net
Per Week
$
Adjustment
$
$
$
(i)
Instrumentation and Controls
423.80
96.00
88.00
607.80
Tradesperson
Instrument Tradesperson—
(ii)
386.60
84.90
88.00
559.50
Complex Systems
(iii)
Instrument Tradesperson
380.10
80.10
90.00
550.20
(iv)
Scientific Instrument Maker
380.10
80.10
90.00
550.20
(v)
Welder – Special Class
371.40
80.10
90.00
541.50
(vi)
Welder
362.90
80.10
90.00
533.00
(vii)
Electrician—Special Class
386.60
84.90
88.00
559.50
(viii)
Electrical Fitter
362.90
80.10
90.00
533.00
(ix)
Electrical Installer
362.90
80.10
90.00
533.00
(x)
Boilermaker
362.90
80.10
90.00
533.00
Tradesperson the greater part of
(xi)
367.10
80.10
90.00
537.20
whose time is occupied in
marking off and/or template
making
(xii)
Mechanical Tradesperson—
386.60
84.90
88.00
559.50
Special Class
(xiii)
Tradesperson
362.90
80.10
90.00
533.00
(xiv)
Pipe Fitter
362.90
80.10
90.00
533.00
(xv)
Fitter— Refrigeration
362.90
80.10
90.00
533.00
(xvi)
Fitter—
362.90
80.10
90.00
533.00
Window Frame
(xvii)
Motor Mechanic
362.90
80.10
90.00
533.00
(xviii) Machinist—Engineering:
First Class
362.90
80.10
90.00
533.00
Second Class
327.20
66.80
88.00
482.00
(xix)
Certificated Rigger or
345.70
68.90
88.00
502.60
Scaffolder
(xx)
Rigger or Scaffolder—Other
334.70
67.70
88.00
490.40
(xxi)
Tool and Material Storesperson
322.90
65.80
88.00
476.70
(xxii)
Tradesperson's Assistant
310.20
64.30
88.00
462.50
(xxiii) Tradesperson's Assistant—who
311.70
65.80
88.00
465.50
fromtime to time uses a
grinding machine
(xxiv) Lagger—
310.20
63.40
88.00
461.60
first 6 months' experience
2nd and 3rd six months'
311.70
65.40
88.00
465.10
experience
4th and 5th six months'
315.90
65.60
88.00
469.50
experience
thereafter
317.40
66.60
88.00
472.00
(xxv)
Grinder using portable machine
315.90
65.70
88.00
469.60
(xxvi) Crane Attendant and Dogman
334.70
67.70
88.00
490.40
(xxvii) Labourer
291.60
62.10
88.00
441.70
(b)
A certificated rigger, other than a leading hand, who in compliance with the provisions of the regulations
made pursuant to the Construction Safety Act, 1972, is responsible for the supervision of other employees
shall be deemed to be a leading hand and be paid the additional rate prescribed for a leading hand placed in
charge of not less than three and not more than 10 other employees.
The ordinary weekly wage of an apprentice shall be calculated by applying the percentage applicable under
subclause (4) of Clause 32.—Wages in PART I—GENERAL of this award to the rate prescribed for a "Tradesman"
in subclause (2) of this clause for the construction work upon which he is engaged.
(a)
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Construction Allowance
(a)
In addition to the appropriate rates of pay prescribed in this clause an employee shall be paid—
(i)
$31.90 per week if the employee is engaged on the construction of a large industrial undertaking
or any large civil engineering project.
(ii)
$28.70 per week if the employee is engaged on a multi-storeyed building, but only until the
exterior walls have been erected and the windows completed and a lift made available to carry the
employee between the ground floor and the floor upon which such employee is required to work.
A multi-storeyed building is a building which, when completed, will consist of at least five
storeys.
(iii)
$16.90 per week if the employee is engaged otherwise on construction work falling within the
definition of construction work in Clause 5.—Definitions of Part I—General of this Award.
(b)
Any dispute as to which of the aforesaid allowances apply to particular work shall be determined by the
Board of Reference.
Leading Hands
In addition to the appropriate total wage prescribed in this clause a leading hand shall be paid:
$
(a)
If placed in charge of not less than three
and not more than 10 other employees .................................................................. 18.00
(b)
If placed in charge of more than 10 and not
and not more than 20 other employees .................................................................. 27.60
(c)
If placed in charge of more than 20
other employees..................................................................................................... 35.70
(a)
Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required by
that tradesperson or apprentice in the performance of work as a tradesperson or as an apprentice, the
employer shall pay a tool allowance of—
(i)
$10.00 per week to such tradesperson; or
(ii)
in the case of an apprentice a percentage of $10.00 being the percentage which appears against
his/her year of apprenticeship in subclause (4) of Clause 31. – Wages and Supplementary
Payments of PART I—GENERAL (subject to Clause 13. – Apprentices in PART II) of this
award, for the purpose of such tradesperson or apprentice supplying and maintaining tools
ordinarily required in the performance of his/her work as a tradesperson or apprentice.
(b)
Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of,
the ordinary weekly wage prescribed in this clause.
(c)
An employer shall provide for the use of tradepersons or apprentices all necessary power tools, special
purpose tools and precision measuring instruments.
(d)
A tradesperson or apprentice shall replace or pay for any tools supplied by his/her employer if lost through
his/her negligence.

(7)

A casual employee shall be paid 20% of the ordinary rate in addition to the ordinary rate for the calling in which he
is employed.

(8)

Minimum Wage
(a)
No adult employee shall be paid less than the Minimum Adult Wage unless otherwise provided by this
clause.
(b)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the
beginning of the first pay period on or after 1st August 2001.
(c)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions.
(d)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid
less than pro rata the Minimum Adult Award Wage according to the hours worked.
(e)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provision of the Minimum Adult Award Wage of $413.40.
(f)
(i)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
Traineeships or Jobskills placements, or to other categories of employees who by prescription are
paid less than the minimum award rate.
(ii)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(g)
Subject to this clause the Minimum Adult Award Wage shall—
(i)
apply to all work in ordinary hours
(ii)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during
sick leave, long service leave and annual leave and for all other purposes of this award.
(h)
(i)
The rates of pay in this award include the minimum weekly wage for adult employees payable
under the 2001 State Wage Case Decision. Any increase arising from the insertion of the adult
minimum wage will be offset against any equivalent amount in rates of pay received by employees
whose wages and conditions of employment are regulated by this award which are above the wage
rates prescribed in the award. Such above award payments include wages payable pursuant to
enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award agreements. Absorption which is contrary to the terms of an agreement is not
required.
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Increases under previous State Wage Case Principles or under the current Statement of
Principles, excepting those resulting from enterprise agreements, are not to be used to
offset the adult minimum wage.

METROPOLITAN PRISON COMPLEX CATERING STAFF AWARD
NO. 1 OF 1980
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
15.—RATES OF PAY
The minimum rate of pay per week payable under this award shall be as follows:
$
ASNA
TOTAL
Chef
1st year of employment
463.90
52.00
515.90
2nd year of employment
470.10
52.00
522.10
3rd year of employment
476.20
52.00
528.20
Cook
1st year of employment
438.40
50.00
488.40
2nd year of employment
444.80
50.00
494.80
3rd year of employment
449.50
50.00
499.50
Baker
1st year of employment
438.40
50.00
488.40
2nd year of employment
444.80
50.00
494.80
3rd year of employment
449.50
50.00
499.50
Kitchenhand/Driver
1st year of employment
360.80
50.00
410.80
2nd year of employment
365.20
50.00
415.20
3rd year of employment
369.10
50.00
419.10

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(2)
It is a term of this Award that the Union undertakes for the duration of the Principles determined by the Commission
in Court Session in Application No. 1940 of 1989, not to pursue any extra claims, award or overaward, except when
consistent with the State Wage Principles.
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METROPOLITAN TEACHING HOSPITALS—SALARIES AND CONDITIONS OF SERVICE AWARD 1986
(MEDICAL OFFICERS)
NO. PSA A 18 OF 1986
1B.—MINIMUM ADULT AWARD WAGE
(1)
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
(2)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
(3)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
(4)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
8.—SALARIES
(1)
(a)
Salaries or salary ranges applicable to medical officers covered by this Award calculated on the basis of the
ordinary hours of duty specified in subclause (1) of Clause 11.—Hours of Duty of rostered duty in any
period of one week shall be:
Level
$ per annum
ASNA
TOTAL
Level 1
36177
2713.00
38890.00
Level 2
38794
2713.00
41507.00
Level 3
41467
2713.00
44180.00
Level 4
43089
2713.00
45802.00
Level 5
44780
2713.00
47493.00
Level 6
48244
2713.00
50957.00
Level 7
51162
2713.00
53875.00
Level 8
54213
2713.00
56926.00
Level 9
56364
2713.00
59077.00
Level 10
59625
2713.00
62338.00
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(b)
The salary of an Intern shall be at Level 1.
(c)
The salary of a Resident Medical Officer shall be within the range of Levels 2 to 4 inclusive, based on
years of relevant experience after graduation. Level 4 shall apply to 4th and subsequent years of
experience after graduation.
(d)
The salary of a Registrar shall be within the range of Levels 5 to 8 inclusive based on years of relevant
experience in that capacity.
(e)
The salary of a Senior Registrar shall be within the range of Levels 9 to 10, based on years of relevant
experience in that capacity.
(f)
Subject to the provisions of this Award, a medical officer shall be employed in accordance with the level of
work performed.
(2)
Subject to good conduct, diligence and efficiency, a medical officer shall proceed from the point of entry in the
salary range to the maximum of the range for the particular class of employment according to the increments in such
salary range.
(3)
Salaries shall be paid at least fortnightly.
(4)
It is a term of this Award that the Association undertakes for the duration of the Principles determined by the
Commission in Court Session in Application No. 704 of 1991 not to pursue any extra claims, award or over award
except when consistent with the State Wage principles.
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METALS AND ENGINEERING RAPID METAL DEVELOPMENTS (AUST) PTY LTD AWARD 1993
NO. A 4 OF 1993
1B.—MINIMUM ADULT AWARD WAGE
(1)
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
(2)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
(3)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
(4)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
19.—WAGES
(1)
The minimum rates of pay payable to adult employees under this Award shall be as follows:
SuppleBase
mentary
Additional
Rate
Rate
Payment
Payment
Safety Net
Per Week
Adjustment
$
$
$
$
$
Engineering
Production
Employee Level II (C13)
310.20
31.90
63.90
74.00
480.00
Engineering
Production
Employee Level III (C12)
327.20
37.40
45.30
74.00
483.90
(2)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(3)
An attendance bonus of $20.00 per week shall be paid as a flat amount each week, except where an unauthorised
absence takes place. Any time an employee is absent from work on Annual Leave, Public Holidays, Bereavement
Leave or paid sick leave shall not affect the payment of this allowance.
(4)
A Yard Supervisor in charge of other employees shall be paid an additional weekly payment of $20.20.

METROPOLITAN HEALTH SERVICE ENGINEERING AND BUILDING SERVICES ENTERPRISE
AWARD 1999
NO. A 1 OF 1999
(Edit Note: The rates in this Appendix have not yet been amended to reflect the increases as per the 2000 State Wage Case,
pending clarification from parties.)
(1)
Rates of Pay
Subject to this Appendix, employees shall be paid the rates of pay specified in the following table in accordance
with the level to which they are from time to time classified.
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Carpenter

Painter

Plasterer

Plumber

Other Building
Employees
Not Elsewhere
Classified
Mechanical Fitter,
Motor Mechanic,
Refrigeration
Fitter and other
engineering trades
employees not
elsewhere
classified.

Electrical Fitter/
Mechanic

Level

Building Tradesperson Level 04
Building Tradesperson Level 05
Building Tradesperson Level 06
Building Tradesperson Level 07
Building Tradesperson Level 08
Building Tradesperson Level 09
Building Tradesperson Level 04
Building Tradesperson Level 05
Building Tradesperson Level 06
Building Tradesperson Level 07
Building Tradesperson Level 08
Building Tradesperson Level 09
Building Tradesperson Level 04
Building Tradesperson Level 05
Building Tradesperson Level 06
Building Tradesperson Level 07
Building Tradesperson Level 08
Building Tradesperson Level 09
Building Tradesperson Level 04
Building Tradesperson Level 05
Building Tradesperson Level 06
Building Tradesperson Level 07
Building Tradesperson Level 08
Building Tradesperson Level 09
Building Employee Entrant Level
Building Employee Level 1
Building Employee Level 2
Building Employee Level 3
Building Employee Level 4
Engineering Employee Level 14
Engineering Employee Level 13
Engineering Employee Level 12
Engineering Employee Level 11
Engineering Tradesperson Level 10
Engineering Tradesperson Level 09
Engineering Tradesperson Level 08
Engineering Tradesperson Level 07
Engineering Tradesperson Level 06
Engineering Tradesperson Level 05
Engineering Tradesperson Level 10
Engineering Tradesperson Level 09
Engineering Tradesperson Level 08
Engineering Tradesperson Level 07
Engineering Tradesperson Level 06
Engineering Tradesperson Level 05

Percentage
Relativity to
C10 Tradesperson

100
105
110
115
120
125
100
105
110
115
120
125
100
105
110
115
120
125
100
105
110
115
120
125
78
82
87
92
100
78
82
87.4
92.4
100
105
110
115
125
130
100
105
110
115
125
130

Award Base
Supplement 1st, 2nd, 3rd, Minimum Rate
Weekly – Metal, ary Payment 4th, 5th and
Engineering and
6th Safety
Net
Associated
Industries
Adjustments
Award, 1998 Part
I.
365.20
52.00
90.00
507.20
383.50
54.60
92.00
530.10
401.70
57.20
92.00
550.90
420.00
59.80
90.00
569.80
438.20
62.40
90.00
590.60
456.50
65.00
88.00
609.50
365.20
52.00
90.00
507.20
383.50
54.60
92.00
530.10
401.70
57.20
92.00
550.90
420.00
59.80
90.00
569.80
438.20
62.40
88.00
588.60
456.50
65.00
88.00
60950
365.20
52.00
90.00
507.20
383.50
54.60
92.00
530.10
401.70
57.20
92.00
550.90
420.00
59.80
90.00
569.80
438.20
62.40
90.00
590.60
456.50
65.00
88.00
609.50
365.20
52.00
92.00
509.20
383.50
54.60
92.00
530.10
401.70
57.20
92.00
550.90
420.00
59.80
90.00
569.80
438.20
62.40
90.00
590.60
456.50
65.00
88.00
609.50
284.86
40.56
90.00
415.42
299.46
42.64
92.00
434.10
319.18
45.45
92.00
456.63
337.44
48.05
92.00
477.49
365.20
52.00
92.00
509.20
284.86
40.56
88.00
413.42
299.46
42.64
90.00
432.10
319.18
45.45
90.00
454.63
337.44
48.05
92.00
477.49
365.20
52.00
92.00
509.20
383.50
54.60
92.00
530.10
401.70
57.20
92.00
550.90
420.00
59.80
90.00
569.80
456.50
65.00
88.00
609.50
474.80
67.60
88.00
630.40
365.20
52.00
92.00
509.20
383.50
54.60
92.00
530.10
401.70
57.20
92.00
550.90
420.00
59.80
90.00
569.80
456.50
65.00
88.00
609.50
474.80
67.60
88.00
630.40

Additional
Payment

12.40
13.04
13.68
14.22
14.86
15.50
12.40
13.04
13.68
14.22
14.86
15.50
12.40
13.04
13.68
14.22
14.86
15.50
12.40
13.04
13.68
14.22
14.86
15.50
9.68
10.20
10.87
11.51
12.40
14.68
15.40
16.47
17.41
18.80
19.70
20.70
21.60
23.50
24.40
18.80
19.70
20.70
21.60
23.50
24.40
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Annualised
Commuted Overtime Above Award
and Mobility
Payment—
Weekly
Allowances and Allowance (Salary
Subject to
Loading
Increase for value for Absorption
money trade-offs in
award safety net of
conditions)
62.32
12
17.31
62.61
12
19.56
62.9
12
21.81
63.19
12
26.04
53.04
12
27.23
53.32
12
31.49
48.54
12
15.89
48.83
12
18.14
49.12
12
20.39
49.4
12
24.63
39.25
12
27.80
39.54
12
30.07
59.93
12
16.14
60.22
12
18.39
60.51
12
20.64
60.79
12
24.87
50.51
12
26.18
50.79
12
30.43
75.26
12
18.66
75.55
12
20.90
75.84
12
23.15
76.13
12
27.39
65.98
12
28.57
66.27
12
32.82
42.78
14
5.45
43.01
14
7.25
43.33
14
9.68
43.62
14
11.92
44.18
14
15.22
42.78
14
6.05
43.01
14
7.87
43.33
14
10.34
43.62
14
12.62
53.39
12
17.05
53.68
12
19.34
53.97
12
21.61
54.27
12
25.90
44.41
12
31.38
44.7
10
33.68
66.76
12
18.44
67.06
12
20.72
67.35
12
22.99
67.64
12
27.29
57.79
12
32.76
58.08
10
35.06

Salary

31,887.00
33,245.00
34,499.00
35,747.00
36,401.00
37,655.00
31,094.00
32,452.00
33,706.00
34,954.00
35,607.00
36,862.00
31,701.00
33,059.00
34,313.00
35,561.00
36,214.00
37,468.00
32,736.00
33,990.00
35,244.00
36,492.00
37,146.00
38,400.00
25,423.00
26,531.00
27,884.00
29,138.00
31,040.00
25,610.00
26,730.00
28,107.00
29,378.00
31,741.00
33,117.00
34,388.00
35,660.00
37,602.00
38,770.00
32,615.00
33,887.00
35,158.00
36,430.00
38,372.00
39,540.00
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The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
This Award shall not operate to reduce the salary of any employee who is at present receiving above the minimum
rate prescribed for their class of work.
A junior employee, other than an apprentice or trainee, employed to carry out work regulated by this Award,
including work normally done by an apprentice or trainee, shall be paid not less than the wage of an adult performing
similar work. No new designation shall be introduced during the currency of this Award so as to reduce the status of
any employee covered thereby.
Infirmity
(a)
Any employee who by reason of infirmity is unable to earn the minimum wage may be paid a lesser wage
as may from time to time be agreed upon in writing between the Union’s and the Employer.
(b)
Where no agreement is reached the matter may be determined in accordance with Clause 11.- Dispute
Resolution for determination.
Minimum Adult Wage—
(a)
No employee (including an apprentice), twenty one years of age or over shall be paid less than the
minimum weekly rate of pay for employees 21 or more years of age as prescribed by an order made under
Section 15 of the Minimum Conditions of Employment Act 1993 as the ordinary rate of pay in respect of
the ordinary hours of work prescribed by this Award.
(b)
Where the minimum rate of pay is applicable that rate shall be payable for public holidays, during annual
leave, sick leave, long service leave and any other paid leave prescribed by this Award.
(c)
Where in this Award an additional rate is prescribed for any work as a percentage, fraction or multiple of
the ordinary rate of pay, it shall be calculated upon the rate prescribed in this Award for the classification in
which the employee is employed, and not the minimum wage specified in subclause (6)(a).
(d)
Notwithstanding the terms of this subclause no adult employee shall be paid less than the Minimum Adult
Award Wage unless otherwise provided in this clause.
(i)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable
from the beginning of the first pay period on or after 1st August 2001.
(ii)
The Minimum Adult Wage of $413.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions.
(iii)
Unless otherwise provided in this subclause adults employed as casual or part time employees
shall not be paid less than pro rata the Minimum Adult Wage according to the hours worked.
(iv)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in
the junior rates provision in the Minimum Adult Award Wage of $413.40 per week.
(v)
(aa)
The minimum Adult Award Wage shall not apply to apprentices, employees engaged
on traineeships, or jobskills traineeships or to other categories of employees who by
prescription are paid less than the minimum award rate.
(bb)
Liberty to apply is reserved in relation to employees excluded under (aa) above and
any special categories of employees not included here or otherwise in relation to the
application of the Minimum Adult Award Wage.
(vi)
Subject to this subclause the Minimum Adult Award Wage shall—
(aa)
apply to all work in ordinary hours.
(bb)
apply to the calculation of overtime and all other penalty rates, superannuation,
payments during sick leave, long service leave and annual leave and for all other
purposes of this Award.
(vii)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for
an adult apprentice in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate
requires specific mention as at 13th November 1997.)
Building Trades Employees
Except to the extent of any inconsistency with this Award, those parts of Appendix D—Award Restructuring of the
Building Trades (Government) Award 1968 No. 31a of 1966 (as at the date of registration of this Award), which
pertain to transfer from old classification structures, reclassification of employees and classification definitions, shall
apply to this Award.
Metal Trades Employees
Except to the extent of any inconsistency with this Award, those parts of Clause 5.—Classification Structure and
Definitions of the Engineering Trades (Government) Award 1967 No. 29, 30 & 31 of 1961 & 3 of 1962, (as at the
date of registration of this Award), which pertain to transfer from old classification structures, reclassification of
employees and classification definitions, shall apply to this Award.
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MINERAL EARTHS EMPLOYEES' AWARD
NO. 9 OF 1975
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
8.—WAGES
(a)
The minimum weekly rate of wage payable to employees covered by this award shall be—
Base
Arbitrated
Minimum
Rate
Safety Net
Weekly
per week
Adjustments
Rate
$
$
$
Mill Attendant
352.10
88.00
440.10
All Others
339.30
88.00
427.30
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Mill Attendant shall mean an employee who is classified as such by the employer and who shall be responsible for
seeing that the mill or mills are kept running and who shall, if necessary, effect all adjustments and running repairs to
such mills.
Junior Employees: Junior Employees shall receive the prescribed percentage of the "All Others" rate per week.
%
Under 16 years of age ..............
50
16 to 17 years of age ..............
60
17 to 18 years of age ..............
70
18 to 19 years of age ..............
80
19 to 20 years of age ..............
90
20 to 21 years of age ..............
Adult Rates
No junior employee under 18 years of age shall be employed on night shift.
Any employee employed for less than one week shall be classed as a casual employee and shall be paid at the rate of
20% in addition to the ordinary wage.
Leading Hands: In addition to the wage prescribed in subclause (2) hereof a leading hand shall be paid—
$
(a)

if placed in charge of not less
than three and not more than
ten other employees .........

20.60
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$
(b)
(c)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

if placed in charge of more
than ten and not more than
20 other employees .........
if placed in charge of more
than 20 other employees ....

31.60
40.70

MINERAL SANDS INDUSTRY AWARD 1991
NO. A 3 OF 1991
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
13.—WAGES

(1)

(a)

Mineral Sands Employee—
Base Rate
$
Level 1
Level 2
Level 3
Level 4
Level 5
Level 6
Level 7
Level 8
Level 9
Level 10

(b)

(c)

292.20
310.50
328.80
347.00
365.20
383.40
401.70
419.90
438.30
456.50

Supplementary
Payment
Per Week
$
96.40
102.40
108.40
114.50
120.50
126.60
132.60
138.70
144.60
150.70

Minimum
Rate
$
388.60
412.90
437.20
461.50
485.70
510.00
534.30
558.60
582.90
607.20

Arbitrated
Safety Net
Adjustment
$
88.00
88.00
90.00
90.00
88.00
88.00
88.00
88.00
88.00
88.00

Total Wage
$
476.60
500.90
527.20
551.50
573.70
598.00
622.30
646.60
670.90
695.20

The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
The relativities between the respective levels are determined by reference to the Minimum Rate (i.e. Base
Rate plus Supplementary Payment).
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Employees employed within the structure/levels within this clause shall perform work to the level of their
competence in accordance with the definitions and training programmes set out in Clauses 17.—Definitions and
26.—Implementation/Training, of this award. Agreed levels of training for each classification shall be established
by the parties and will lead to employees being utilised to carry out any work within their skills and abilities safely
and satisfactorily and subject at all times to any relevant statutory requirement as to licensing, training or other
certification.
APPRENTICES (wage per week expressed as a percentage of the tradesperson's rate)
Four year term—
%
First year
42
Second year
55
Third year
75
Fourth year
88
Three and a half year term—
First six months
42
Next year
55
Next year
75
Final year
88
Three year term—
First year
55
Second year
75
Third year
88
For the purposes of this subclause "tradesperson's rate" means the weekly wage rate for Level 5 in this clause.
Provided, however, in the case of a person who, at the commencement of an apprenticeship is over the age of 21
years such person shall be paid not less than a Level 3.
JUNIOR EMPLOYEES
(a)
Employees under the age of 18 years shall only be employed in accordance with the provisions of the
Mines Regulations Act and Regulations.
(b)
Employees under 18 years of age shall be paid 65% of the appropriate adult rate.
(c)
Employees at 18 years of age shall be paid the appropriate adult rate.
(a)
Leading Hand—General
A leading hand is an employee who receives some supervision and in turn, assists and co-ordinates the
work of other employees, who is appointed as such and who can exercise a limited discretion in making
decisions, conducting of work, and matters affecting safety. Rate per week—$16.70
(b)
Leading Hand—Shift Supervisor (Westralian Sands Only)
Is fully responsible for plant and site operations and who ensures compliance with safety standard rules as
required in the Mines Regulations Act and/or by the Quarry or Registered Mine Manager in the absence of
salaried staff. Rate per week $54.70
Tool Allowance
(i)
Where an employer does not provide a tradesperson with the tools ordinarily required by that
tradesperson the employer shall pay a tool allowance of $9.60 per week to such tradesperson for
the purpose of such tradesperson supplying, maintaining and insuring tools ordinarily required in
the performance of the employee's work as a tradesperson.
(ii)
The list of basic tools tradespersons are required to supply is as agreed at an enterprise level.
Any additional tools shall be supplied by the employer.
(b)
(i)
The employer shall supply an apprentice with a basic apprentice tool kit upon engagement in lieu
of a tool allowance being paid during the apprentice's first year of employment.
(ii)
The basic apprentice tool kit supplied to an apprentice shall be appropriate to the trade(s) of the
apprentice and the content shall be agreed at an enterprise level.
(iii)
An apprentice who has completed one full year of employment shall be paid an allowance in the
employee's second and subsequent years of employment. The allowance paid to an apprentice
shall be a percentage of the rate paid to a tradesperson being the percentage which appears
against the employee's year of apprenticeship in subclause (3) of this clause.
(iv)
The allowance paid to an apprentice is for the purpose of the apprentice supplementing,
maintaining, and insuring tools ordinarily required in the performance of the employee's work as
an apprentice.
Construction Allowance Per Week
$16.40 to be paid to an employee when engaged on any work directly related to major capital expenditure in
connection with the construction/demolition of plant. This allowance is paid in recognition of special disabilities and
conditions that are not normally associated with plant maintenance and operations. Such construction work will be
as agreed between the employer and the union or unions concerned or, in the event of disagreement, the Western
Australian Industrial Relations Commission declares to be construction work for the purpose of this award.
CASUAL EMPLOYEES
A casual employee shall be paid 20 per cent in addition to the appropriate weekly rate.
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MINERAL SANDS MINING AND PROCESSING (ENGINEERING AND BUILDING TRADES)
AWARD, 1977
NO. 6 OF 1977
26.—WAGES
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(1) Metal Trades—
$
Electrician Special Class
Scientific Instrument Maker and/or Repairer
Automotive Electrical Fitter
Boilermaker
Electrical Fitter
Electrical Installer
Fitter
Fitter and Turner
Fuel Injection Fitter
Machinist—First Class
Motor Mechanic
Tradesperson working alone (Westralian Sands)
Welder—First Class
Machinist—Second Class
Rigger and Scaffolder—
(a)
who is a licence holder for the purpose of the
Inspection of the Scaffolding Act
who holds a licence under the said Act or whom the
(b)
Foreman and the licence holder under (a) agree is fully
experienced as a Rigger
(c)
Other
Rubber Employee Grade I
Rubber Employee Grade II
Tool Storeperson
Lube Bay Serviceperson
Tradesperson's Assistant
Greaser
* Such rate includes provisions for working with potentially
toxic substances.
(2)

Building Trades—
(a)
Bricklayers
Carpenters and Joiners
Plasterers
Plumbers
Painters, Glaziers and Signwriters
Builders' Labourer
(b)
Tool Allowance Per Week—
Bricklayers
Plasterers
Carpenters and Joiners
Plumbers
Painters, Glaziers and
Signwriters

Rate Per Week
ASNA

TOTAL

395.80
389.40
372.90
372.90
372.90
372.90
372.90
372.90
372.90
372.90
372.90
388.30
372.90
331.70

50.00
50.00
50.00
50.00
50.00
50.00
50.00
50.00
50.00
50.00
50.00
50.00
50.00
50.00

445.80
439.40
422.90
422.90
422.90
422.90
422.90
422.90
422.90
422.90
422.90
438.30
422.90
381.70

353.40

50.00

403.40

342.00

50.00

392.00

338.30
367.60 *
344.70 *
326.20
321.30
314.70
318.10

50.00
50.00
50.00
50.00
50.00
50.00
50.00

388.30
417.60
394.70
376.20
371.30
364.70
368.10

372.90
372.90
372.90
372.90
372.90
315.40

50.00
50.00
50.00
50.00
50.00
50.00

422.90
422.90
422.90
422.90
422.90
365.40

2.90
3.30
3.90
3.90
1.00

(a)

One-third of the amount payable to a tradesperson shall be paid to an apprentice to that trade in the first
year of apprenticeship and of two-thirds of that amount in the second year and of the same amount as is
payable to a tradesperson in the remaining period of his/her apprenticeship.

(b)

Deleted.

(c)

Construction Allowance Per Week—
$8.00 shall be paid to an employee engaged in any work in connection with the erection or demolition of a
building.
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Where an apprentice works in circumstances which would entitle a tradesperson to the construction
allowance prescribed in subclause (c) of this subclause, the following extra rate shall be paid to such
apprentice—
Percentage of
Construction
Allowance
Per Week
%
(i)
Five Year Term First year
37
Second year
53
Third year
72
Fourth year
95
Fifth year
100
(ii)
Four Year Term First year
40
Second year
72
Third year
95
Fourth year
100
(iii)
Three and a Half Year Term First six months
40
Next year
72
Next following year
95
Final year
100
(iv)
Three Year Term First year
58
Second year
95
Third year
100
Leading Hands—
In addition to the appropriate wage rates prescribed in subclause (1) of this clause, a Leading Hand shall be paid—
$
(a)
If placed in charge of not less than three and not more than ten other
15.00
employees
(b)
If placed in charge of more than ten and not more than 20 other
23.20
employees
(c)
If placed in charge of more than 20 other employees
29.80
Apprentices (wage per week expressed as a percentage of the tradesman's rate).
Five year term %
First year
40
Second year
48
Third year
55
Fourth year
75
Fifth year
88
Four year term—
%
First year
42
Second year
55
Third year
75
Fourth year
88
Three and a half year term—
%
First six months
42
Next year
55
Next year
75
Final year
88
Three year term—
%
First year
55
Second year
75
Third year
88
For the purposes of this subclause "Tradesman's Rate" means the sum of the total wage for the classification
"Tradesman" in subclause (1) or (2) of this clause.
Tool Allowance—
Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required by that
tradesperson or apprentice in the performance of work as a tradesperson or as an apprentice, the employer shall pay a
tool allowance of—
(a)
$8.70 per week to such tradesperson, or
(b)
in the case of an apprentice a percentage of $8.70 being the percentage which appears against his/her year
of apprenticeship in subclause (4) of this clause, for the purpose of such tradesperson or apprentice
supplying and maintaining tools ordinarily required in the performance of work as a tradesperson or as an
apprentice.
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Additional Payment—
(a)
In addition to the rates of wages prescribed in subclauses (1) and (2) of this clause, adult employees shall
be paid an additional payment at the rate of $57.70 per week.
(b)
In addition to the rates of wages prescribed in subclause (4) of this clause, apprentices shall be paid an
additional payment equivalent to the appropriate percentage contained in that subclause of $57.70 per
week.
(c)
The additional payment prescribed in paragraphs (a) and (b) of this subclause shall not be for all purposes
of the award.
(d)
The rates of wages in this clause are not varied by the provisions of this subclause and shall not for the
purposes of any other award, order, industrial agreement or any other agreement or arrangement be deemed
to have been varied.
(e)
The provisions of this subclause shall not apply to a casual employee.
(7)
Structural Efficiency—
(a)
Arising out of the decision of the State Wage Case on 8 September 1989 and in consideration of the wage
increases resulting from the first structural efficiency adjustment operative from the commencement of the
first pay period beginning on or after 1 November 1989, employees are to perform a wider range of duties
including work which is incidental or peripheral to their main tasks or functions.
(b)
Arising out of the decision on 8 September 1989 in the State Wage Case the parties to this Award are
committed to implementing a new wage and classification structure. In making this commitment, the
parties—
(i)
accept in principle that the descriptions of job functions within a new structure will be more
broadly based and generic in nature;
(ii)
undertake that upon variation of the Award to implement a new wage and classification structure,
employees may undertake training for a wider range of duties and/or access to higher levels in
accordance with the definitions and training standards laid down in the award variation relating to
a new classification structure;
(iii)
will co-operate in the transition from the existing classification structure to the proposed new
structure to ensure that the transition takes place in an orderly manner without creating false
expectations or disputation;
(iv)
are committed to modernising the terms of the award and addressing issues associated with
training in an endeavour to finalise matters by 31 March 1990.
(c)
In the event that there is a claim for reclassification by an existing employee to a higher level under any
new structure on the ground that the employee possesses equivalent skill and knowledge gained through
on-the-job experience or on any other ground, the following principles apply:—
(i)
The parties agree that the existing award disputes avoidance procedure shall be followed;
(ii)
agreed competency standards shall be established by the parties in conjunction with T.A.F.E. and
S.E.S.D.A. (when operative) for all levels in any new classification structure before any claims
for reclassification are processed;
(iii)
an agreed authority such as T.A.F.E. or S.E.S.D.A. or agreed accreditation authority (when
operative) shall test the validity of an employee's claim for reclassification.
(d)
Reclassification to any higher level shall be contingent upon such additional work being available and
required to be performed by the employer.
(e)
The parties are committed to modernising the terms of the Award and to addressing the issues associated
with training in an endeavour to finalise these matters by 31 March 1990.
(8)
Award Modernisation—
(a)
In accordance with sub-paragraph (iv) in paragraph (b) of subclause (7) hereof, the parties are committed
to modernising terms of the Award.
(b)
The parties will discuss all matters raised which may lead to increased flexibility and the removal of
obsolete conditions to better reflect the realities of modern industry practices and assist the restructuring
process. Any such discussion with the Unions shall be on the premise that—
(i)
the majority of employees at the enterprise must genuinely agree;
(ii)
no employee will lost income as a result of the change;
(iii)
the Unions must be party to the agreement, particularly where enterprise level discussions are
considering matters requiring variations to the Award;
(iv)
agreements will be ratified by the Commission;
(v)
the disputes procedure prescribed in Clause 22.—Grievances and Disputes shall apply if
agreement cannot be reached in the implementation process of a particular issue.
(c)
Should an agreement be reached pursuant to subclause (b) hereof and that agreement requires variation of
the Award, the parties shall support such Award variation.
(d)
There shall not be limitations on any Award matter being raised for discussion.
(e)
The parties agree that working parties will continue to meet with the aim of modernising the Award.
26A.—ADULT MINIMUM WAGE
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult Award
Wage unless otherwise provided in this clause.
(i)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the
beginning of the first pay period on or after 1st August 2001.
(ii)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions.
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(iii)

Unless otherwise provided in this subclause adults employed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award Wage according to the hours worked.
(iv)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provision to the Minimum Adult Award Wage of $413.40 per week.
(v)
(aa)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
traineeships, or Jobskills traineeships or to other categories of employees who by prescription are
paid less than the minimum award rate.
(bb)
Liberty to apply is reserved in relation to employees excluded under (aa) above and any special
categories of employees not included here or otherwise in relation to the application of the
Minimum Adult Award Wage.
(vi)
Subject to this subclause the Minimum Adult Award Wage shall —
(aa)
apply to all work in ordinary hours.
(bb)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during
sick leave, long service leave and annual leave and for all other purposes of this award.
(vii)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult
apprentice in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate requires specific
mention as at 13th November 1997.)

(1)

MINERAL SANDS MINING AND PROCESSING INDUSTRY AWARD, 1981
NO. A 38 OF 1981
27.—WAGES
The following minimum rates of wages shall be payable to employees covered by this award.
Rate Per Week
$
ASNA
GROUP 1
Horticultural Tradesperson
372.90
50.00

TOTAL
422.90

GROUP 2
Control Room Operator S.R. Plant
Quality Control Operator
Technical Assistant—Grade I
Linatex Operator
Senior Operator—Dry Plant

364.80

50.00

414.80

GROUP 3
Dredge Operator—AMC
Tractor driver whilst using power
operated attachments 500kw and over

346.60

50.00

396.60

GROUP 4
Dredge Operator—Cable Sands (WA)
Tractor driver power operated attachments
more than 370kw but not more than 500kw
Motor vehicle driver over 7 tonnes
Grader driver—over 75kw
Technical Assistant—Grade II

336.30

50.00

386.30

GROUP 5
Plant Operator—Operating Reliner
Section Operator S.R. Plant
Plant Operator Special as defined
Unlicensed Dump Truck Operator
Tractor driver whilst using power
operated attachments over 225kw but
not more than 370kw
Grader drivers—up to 75kw
Forklift driver—over 4500kg
Motor vehicle driver over 6 tonnes but
not more than 7 tonnes
Mechanical Drill Rig Operator over 22kw

329.90

50.00

379.90
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Rate Per Week
ASNA

TOTAL

GROUP 6
Plant operator Grade I as defined
Rehabilitation Nursery Hand Grade I as
defined
Laboratory Assistant Grade I as defined
Experienced Storeperson (AMC) as defined
Tractor driver whilst using power
operated attachments over 52kw but not
more than 97kw
Over 97kw but not more than 225kw
Forklift Operator—up to 4500kg
Motor vehicle drivers not more than 1.25 tonnes capacity
Over 1.25 tonnes but not more than
3 tonnes
Over 3 tonnes but not more than 6 tonnes
Mechanical Drill Rig Operator up to 22kw
Bucket Wheel Operator

316.50

50.00

366.50

GROUP 7
Storeperson
Plant Operator Grade II as defined
Laboratory Assistant Grade II
Rehabilitation Nursery Hand—Grade II
Tractor driver whilst using power
operated attachments over 26kw but
not more than 52kw

304.80

50.00

354.80

GROUP 8
Tractor Driver whilst using power operated
attachments 26kw and under
Exploration and Survey Assistant
Sample Preparer
Plant Utility Person

297.90

50.00

347.90

287.60

50.00

337.60

GROUP 9
General Hand
Front End Loader Operator
(Appropriate Tractor Rate)

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(2)

Leading Hands—
Employees appointed by the employer as Leading Hands shall be paid the following amounts in addition to the
ordinary rate of pay—
(a)
if placed in charge of not less
than three and not more than ten
other employees
$15.00
(b)
if placed in charge of more than
ten and not more than 20 other
employees
$23.20
(c)
if placed in charge of more than
20 other employees
$29.80
(d)
leading hand shift supervisor
$49.40

(3)

Industry Allowance—
(a)
In addition to the rates of wages specified in subclause (1) of this clause, employees shall receive as
compensation for all disabilities associated with the industry, an amount of $14.40 per week of 40 hours.
(b)
An employee required to operate a vehicle equipped with self loading equipment shall be paid an
additional 21 cents per hour or part thereof for all times so worked.
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(4)

Junior Employees—
(Percentage of Rate of Wage for an Adult General Hand)
Under 17 years of age
55%
At 17 years of age
65%
At 18 years of age
80%
At 19 years of age
Appropriate Adult Rate
(5)
Additional Payment—
(a)
In addition to the rates of wages prescribed in subclause (1) of this clause, adult employees shall be paid an
additional payment in accordance with the following table—
Rate Per Week
$
Group 1
57.70
Group 2
56.40
Group 3
53.60
Group 4
52.00
Group 5
51.10
Group 6
49.00
Group 7
47.20
Group 8
46.10
Group 9
44.50
(b)
In addition to the rates of wages prescribed in subclause (4) junior employees shall be paid an additional
payment equivalent to the appropriate percentage of the Group 9 additional payment specified in subclause
(a) of this clause in accordance with their years of age.
28.—MINIMUM WAGE
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult Award
Wage unless otherwise provided in this clause.
(i)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the
beginning of the first pay period on or after 1st August 2001.
(ii)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions
(iii)
Unless otherwise provided in this subclause adults employed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award Wage according to the hours worked.
(iv)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provision to the Minimum Adult Award Wage of $413.40 per week.
(v)
(aa)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
traineeships, or Jobskills traineeships or to other categories of employees who by prescription are
paid less than the minimum award rate.
(bb)
Liberty to apply is reserved in relation to employees excluded under (aa) above and any special
categories of employees not included here or otherwise in relation to the application of the
Minimum Adult Award Wage.
(vi)
Subject to this subclause the Minimum Adult Award Wage shall —
(aa)
apply to all work in ordinary hours.
(bb) apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(vii)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult
apprentice in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate requires specific
mention as at 13th November 1997.)

(1)

MINERALS PRODUCTION (SALT) INDUSTRY AWARD 1969
NO. 36 OF 1968
14.—MESS PERSONNEL
The minimum weekly rates of wages payable to mess personnel shall be :—
$
ASNA

TOTAL

Head Cook ...................................................................
Cook .............................................................................
Mess Attendant ............................................................

242.20
237.30
212.80

192.20
187.30
162.80

50.00
50.00
50.00

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
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Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(2)
All time worked by workers in the mess outside the daily spread of twelve hours in or excess of forty hours in any
one week shall be deemed overtime and paid for at the rate of time and one half. Provided that overtime in excess of
four hours in any one week shall be paid for at the rate of double time.
(3)
All time worked during ordinary hours on a Saturday shall be paid for at the rate of time and one half, on a Sunday at
the rate of time and three quarters and on a holiday at the rate of double time.
26.—WAGES
An employer on whom this award (or industrial agreement) is binding shall not increase the rate of wage payable to an
employee on the 5th February, 1988 or otherwise vary the conditions of employment applicable to an employee on that date so
as to increase that employer's labour costs except to the extent that any such increase has been authorised by the Commission
after that date.
The minimum rates of wages payable under this award shall be as follows—
(1)
Total Wage Per Week—Adult Workers
$
ASNA
TOTAL
General Hand Grade I.........................................
200.70
50.00
250.70
Labourers
General Hand Grade II........................................
205.90
50.00
255.90
General Labourers—appointed as such by
the employer
General Hand Grade III......................................
210.50
50.00
260.50
Weirman, continuously engaged in removing
salt build up from weirs and culverts by
manual means
Process Operator Grade I....................................
216.20
50.00
266.20
Conveyor Operator
Pumpman
Shiploader Operator
Stacker Operator
Reclaimer Operator
Loader Operator
Process Operator Grade II...................................
220.80
50.00
270.80
Process Operators—appointed as such who
exercise skills as a Grade I Operator, but
who in addition is charged with overall
responsibility for a particular area
Mechanical Equipment:
Group I...............................................................
232.30
50.00
282.30
Operator pneumatic tyred tractor (below
15 kw net engine power) without power
operated attachments
Group 2..............................................................
235.80
50.00
285.80
(a)
Operator crawler tractor without
power operated attachments up to and
including class M4
(b)
Operator crawler tractor with power
operated attachments up to and
including class M2
(c)
Operator pneumatic tyred tractor
without power operated attachments
above 15 kw up to and including 60 kw
net engine power. (This includes
tractor tilting or one man hitch
trailer).
(d)
Operator pneumatic tyred tractor with
power operated attachments below
15 kw net engine power
(e)
Operator back hoe self-powered (not
self-propelled)
Group 3..............................................................
241.80
50.00
291.80
(a)
Operator crawler tractor without
power operated attachments class M5
up to and including class M10
(b)
Operator crawler tractor with power
operated attachments class M5 up to
and including M5
(c)
Operator pneumatic tyred tractor
without power operated attachments
above 60 kw up to and including
150 kw net engine power
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$

ASNA

TOTAL

Group 4..............................................................
(a)
Operator crawler tractor without
power operated attachments above
class M10 up to and including class
M30
(b)
Operator crawler tractor with power
operated attachments above class M5
up to and including class M15
(c)
Operator grader power operated below
35 kw net engine power
(d)
Operator trenching machine ladder
type depth greater than 1.5 metres
up to 2.4 metres and width above
30 mm up to 450 mm and bucket wheel
trencher with equivalent capacity in
cubic metres per hour
(e)
Operator pneumatic tyred tractor with
power operated attachments above 60 kw
up to and including 150 kw net engine
power
(f)
Operator self-powered scraper up to
and including 15 cubic metres struck
capacity
(g)
Operator rear and bottom dump above
15 cubic metres struck capacity up to
and including 50 cubic metres struck
capacity
(h)
Operator pneumatic tyred tractor
without power operated attachments
above 150 kw up to and including
500 kw net engine power
(i)
Operator crawley loader above 5000
mass up to and including 15000 kg
mass (see note 3)
(j)
Operator pneumatic tyred loader above
30 kw up to and including 105 net
engine power
(k)
Operator road roller powered over
25 tonnes

245.50

50.00

295.50

Group 5..............................................................
(a)
Operator crawler tractor with power
operated attachments above class M15
up to and including M30
(b)
Operator grader power operated 35 kw
up to and including 70 kw net engine
power
(c)
Operator pneumatic tyred tractor with
power operated attachments above
150 kw up to and including 500 kw net
engine power
(d)
Operator self powered scraper above
10 cubic metres struck capacity up to
and including 20 cubic metres struck
capacity

248.70

50.00

298.70

(d)

(e)
(f)

(g)
(h)

Operator pneumatic tyred tractor with
power operated attachments above
15 kw up to and including 60 kw net
engine power (not including tilting
or one man hitch trailer)
Operator drawn grader
Operator rear and bottom dump of
capacity greater than 2 cubic metres
struck up to and including 15 cubic
metres struck capacity
Operator crawler loader up to and
including 5000 kg mass (see note 3)
Operator pneumatic tyred loader up
to and including 30 kw net engine
power
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(e)

(f)

(g)
(h)
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ASNA

TOTAL

Operator trenching machine ladder
type, greater than 2.4 metres depth
and minimum 450 mm width and bucket
wheel trencher equivalent in cubic
metres per hour
Operator rear and bottom dump
exceeding 30 cubic metres struck
capacity up to and including 60 cubic
metres struck capacity
Operator crawler loader above
15000 kg mass up to and including
30000 kg mass (see note 3)
Operator pneumatic tyred loader above
105 kw up to and including 200 kw net
engine power

Group 6....................................
253.70
50.00
303.70
(a)
Operator crawler tractor with power
operated attachments class M40
(b)
Operator grader power operated above
75 kw up to and including 190 kw net
engine power
(c)
Operator pneumatic tyred loader above
200 kw up to and including 500 kw net
engine power
(d)
Operator salt harvester (Texada)
(e)
Operator crawler loader class M40
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(2)
Leading Hands—
In addition to the appropriate wage prescribed in subclause (1) of this clause, a leading hand shall be paid (per
week)—
$
(a)
if placed in charge of not less than
three and not more than ten other
workers.......................................
12.80
(b)
if placed in charge of more than ten
and not more than twenty other
workers.......................................
19.30
(c)
if placed in charge of more than
twenty other workers...................
25.00
(3)

Male Junior Workers: The minimum rates of wages payable to male junior workers shall be as follows—
Percentage of Rate of Wage for
%
an Adult General Hand
Under 17 years of age
55
At 17 years of age
65
At 18 years of age
80
At 19 years of age
Appropriate Adult Rate
(4)
Minimum Wage (Adult Males)—
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult Award
Wage unless otherwise provided in this clause.
(i)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the
beginning of the first pay period on or after 1st August 2001.
(ii)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions.
(iii)
Unless otherwise provided in this subclause adults employed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award Wage according to the hours worked.
(iv)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provision to the Minimum Adult Award Wage of $413.40 per week.
(v)
(aa)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
traineeships, or Jobskills traineeships or to other categories of employees who by prescription are
paid less than the minimum award rate.
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(bb)

Liberty to apply is reserved in relation to employees excluded under (aa) above and any special
categories of employees not included here or otherwise in relation to the application of the
Minimum Adult Award Wage.
(vi)
Subject to this subclause the Minimum Adult Award Wage shall —
(aa)
apply to all work in ordinary hours.
(bb)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during
sick leave, long service leave and annual leave and for all other purposes of this award.
(vii)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult
apprentice in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate requires specific
mention as at 13th November 1997.)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

(1)
(a)

MISCELLANEOUS WORKERS’ (ACTIV FOUNDATION) AWARD
NO. A 20 OF 1980
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
37.—WAGES
The following rate of wage payable to employees covered by this award shall be as set out hereunder—
MISCELLANEOUS EMPLOYEES
Base
Arbitrated
Total
Rate
Safety Net
Rate
per
Adjustments
Per
Week
Per Week
Week
$
$
$
Level One
Comprehends the following classes of work—
Domestic
Residents' Aide
1st year of employment
369.50
88.00
457.50
2nd year of employment
374.10
88.00
462.10
3rd year of employment and thereafter
378.00
88.00
466.00
Level Two—
Comprehends the following classes of work
Laundry Person
Gardener
1st year of employment
374.60
88.00
462.60
2nd year of employment
379.60
88.00
467.60
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Rate
per
Week
$
383.80

(b)

(2)

(1)
(2)
(3)
(4)
(5)
(6)

(7)
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Arbitrated
Safety Net
Adjustments
Per Week
$
88.00

Total
Rate
Per
Week
$
471.80

3rd year of employment and thereafter
Level Three—
Comprehends the following classes of work:
Handyperson
1st year of employment
383.40
88.00
471.40
2nd year of employment
388.00
88.00
476.00
3rd year of employment and thereafter
392.00
88.00
480.00
Level Four:
Comprehends the following classes of work:
Cook
1st year of employment
399.10
88.00
487.10
2nd year of employment
403.90
88.00
491.90
3rd year of employment and thereafter
408.30
88.00
496.30
Level Five:
Comprehends the following classes of work
Tradesperson Cook
1st year of employment
454.80
90.00
544.80
2nd year of employment
459.10
90.00
549.10
3rd year of employment and thereafter
462.90
88.00
550.90
HOUSE SUPERVISOR/MANAGER
House Supervisor
Weekday rate
135.90
23.11
159.01
Weekend rate
236.90
32.36
269.26
House Manager
Weekday rate
146.12
23.11
169.23
Weekend rate
247.22
32.36
279.58
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to
the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

MISCELLANEOUS WORKERS' (SECURITY INDUSTRY) SUPERANNUATION AWARD, 1987
NO. A 34 OF 1987
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
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Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

MISCELLANEOUS GOVERNMENT CONDITIONS AND ALLOWANCES AWARD NO. A 4 OF 1992
NO. A 4 OF 1992
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

MONUMENTAL MASONRY INDUSTRY AWARD 1989
NO. A 36 OF 1987
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.

81 W.A.I.G.
(7)

(8)

(1)

(3)

2175

Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
7.—WAGES
(a)
The rates of wages payable to the employees covered by this Award (other than duly registered apprentices
and junior employees) shall be as follows—
Total Rate
Minimum
Supple(Exclusive
Classification
Arbitrated
Weekly
mentary
of Industry
Safety Net
Base Rate
Payment
Allowance)
Adjustment
$
$
$
$
Monumental Mason
365.20
52.00
90.00
507.20
Monumental Fixer
345.20
49.30
88.00
482.50
Monumental Employee Grade 4
318.90
45.50
88.00
452.40
A Grade 3 employee who has attained a high
level of skill in at least one function or who is
regularly required to perform more than two of
the functions contained in Grade 3
Monumental Employee Grade 3
301.40
43.00
88.00
432.40
Employee who has been performing work at
Grade 2 level for more than six months
Monumental Employee Grade 2
283.70
40.50
88.00
412.20
Employee who is performing one or more of
the following functions and who has been
performing such work for less than six
months—
—Primary Saw Operator
—Secondary Saw Operator
—Polishing Machine Operator
—Stone Engraving Operator
—Assistant Monumental Fixer
—Monumental Concrete Moulder
Monumental Employee Grade 1
263.80
37.70
88.00
389.50
Employee who is engaged to perform work not
covered by any of the above classifications.
(b)

(2)
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The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Industry Allowance—
An industry allowance at the rate of $12.40per week shall be paid for all purposes to each adult employed in the
workshop to compensate for the following disabilities associated with monumental masonry—
(a)
Working in wet conditions with water underfoot.
(b)
Working on dirty work.
(c)
The use of acid or other corrosive substances when cleaning down stone.
(d)
Working in a dusty atmosphere.
Before exercising a power of inspection the representative shall give notice of not less than 24 hours to the employer.
Leading Hands—
(a)
An employee specifically appointed to be a leading hand who is placed in charge of—
(i)
not more than one employee, other than an apprentice, shall be paid $11.80per week; or
(ii)
more than one and not more than five other employees shall be paid $26.30per week; or
(iii)
more than five and not more than ten other employees shall be paid $33.30per week; or
(iv)
more than ten other employees shall be paid $44.30per week in each case, in addition to the rate
prescribed for the highest classification of employee supervised or his/her own rate, whichever is
the highest.
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Apprentices—
(a)
(i)

Wages per week—An apprentice shall receive the following percentage of the Monumental
Mason's weekly minimum rate and industry allowance contained in subclauses (1) and (2) of this
clause.
(aa)
Four year term %
First year
42
Second year
55
Third year
75
Fourth year
88
(bb)
Three and a half year term %
First six months
42
Next year
55
Next following year
75
Final year
88
(cc)
Three year term First year
55
Second year
75
Third year
88
(ii)
Tool allowance (per week)—A tool allowance of one-third of the amount (if any) payable to a
tradesperson shall be paid to an apprentice to that trade in his/her first year of apprenticeship and
of two-thirds of that amount in his/her second year and of the same amount (if any) as is payable
to a tradesperson in the remaining period of his/her apprenticeship.
(iii)
Provision of Tools—
An employer may, by agreement with the apprentice's parent or guardian, elect to provide the
apprentice with a kit of tools subject to establishing the value of the tools at the time of so
providing, deduct the tool allowance until the cost of the kit of tools is reimbursed.
In the event of an apprentice being dismissed or leaving his/her employment before the cost of
the tool kit has been reimbursed the employer shall be entitled to—
(aa)
deduct from any monies owing to the apprentice, the amount that is owing; or
(bb)
by agreement retain tools at the originally nominated value to the amount still owing.
Junior Employees—
Wages per week—A junior employee shall receive the following percentage of the adult weekly minimum rate and
industry allowance contained in subclauses (1) and (2) of this clause appropriate to the work performed.
Under 16 years
42%
16 years of age
55%
17 years of age
75%
18 years of age
88%
19 years of age
100%
Tool Allowance ($ per week) —
$
(a)
Monumental masons
$19.70
Tool allowance shall not be paid where the employer supplies an employee with all necessary tools.
(b)
No other employee shall be required to supply tools.
Casual Employees—
A casual employee shall receive a loading of 20% in addition to the rates prescribed in subclauses (1) and (2) of this
clause.
It is a term of this award arising from the decision of the Commission in Court Session in the State Wage Case of 17 June
1991, that the union will not pursue prior to 17 January 1992 any extra claims, award or overaward except when
consistent with the State Wage Principles.

MOORING SERVICES (CAPE CUVIER) AWARD 1982
NO. 13 OF 1981
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
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(a)

The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
5.—RATES OF PAY
(1)
The annual rate of pay for a mooring or deck hand shall be $42166.00 as from the beginning of the first pay period
commencing on or after the 1st day of August 2001.
(2)
In addition, the following extra rates shall be payable—
Foreman
an additional $4000 per annum
Leading Hand
an additional $2400 per annum.
(3)
Employees relieving on higher duties shall be paid at the rate of pay applicable to the position in which they are
relieving.
(4)
The existing annual salary for a mooring hand represents 97½% of the rate prescribed for a seaman under Schedule
"N" of the Federal Tug Boat Industry Award. Any alterations to all the above rates will be reflected in the award so
that relativity of 97½% will be maintained at all times.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.

MOTEL, HOSTEL SERVICE FLATS AND BOARDING HOUSE WORKERS’ AWARD, 1976
NO. 29 OF 1974
10A.—TRANSLATION OF CASUAL EMPLOYEES
(1)
This clause sets out the procedure to be followed to translate casual employees from the classification and wages
structure in this award prior to 21 February 2001 to a new classification and wages structure that will have effect on
the first pay period commencing on or after 1 July 2001.
(2)
This clause is intended to minimise the potential for disputes between an employer and an employee on the
translation and implementation of the new classification and wage structure. The clause does not diminish the
employer’s obligation to properly classify and pay an employee in accordance with the new classification and wage
structure from 1 July 2001 and an employer and an employee cannot contract out of the provision of this award.
(3)
From 21 February 2001 an employee previously classified in a classification of work shown in Column A of the
Table in sub-clause (4) below shall be reclassified to the classification shown immediately opposite in Column B.
Provided that an employee previously classified Bar Attendant 2 shall be reclassified to Food and Beverage 3 where
that employee's duties include the mixing of a range of sophisticated drinks or duties as defined in sub-clause (3) of
Clause 6.—Definitions of this award.
(4)
Despite the provisions of sub-clause (3) of Clause 11.—Casual Employees of this award, from 21 February 2001 to 1
July 2001 a casual employee shall be paid only the following hourly base rate of pay for any work performed—
Classification
Minimum
Hourly Base
Rate
Column A
Column B
21-02-01
N/A
Introductory
10.54
Cleaner
Guest Service Grade 1
Gardener
Gardener
General Hand
General Hand
Laundress
Guest Service Grade 1
Lift Attd
Guest Service Grade 1
Kitchen Hand
Kitchen Attendant Grade 1
10.85
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Minimum
Hourly Base
Rate

Yardman

Housemaid
Guest Service Grade 2
Comm’aire
Guest Service Grade 2
Hall Porter
Guest Service Grade 2
Night Porter
Night Porter
Waiter
Food & Beverage Attendant Grade 2
Steward
Food & Beverage Attendant Grade 2
Snack Bar
Food & Beverage Attendant Grade 2
Storeman
Storeperson Grade 1
B’fast Cook
Cook Grade 1
Bar Attd 1
Food & Beverage Attendant Grade 2
Cashier
Food & Beverage Attendant Grade 2
Bar Attd 2
Food & Beverage Attendant Grade 2
Butcher
Cook Grade 1
Security Off
Security Officer Grade 1
10.98
Cook Alone
Cook Grade 2
Timekeeper
Timekeeper/Security Officer Grade 2
Cellarman
Food & Beverage Attendant Grade 3
Head Waiter
Food & Beverage Attendant Grade 3
Head Steward
Food & Beverage Attendant Grade 3
Hostess
Food & Beverage Attendant Grade 3
Maintenance
Handyperson
Housekeeper/
Guest Service Grade 3
Supervisor
11.27
Qual Cook
Cook Grade 3
Butcher
Tradesperson Butcher
11.86
(Tradesperson)
Chef
Cook Grade 4
12.62
Cook Grade 5
12.70
[All rates are effective from the beginning of the first pay period commencing on or after the date shown.]
Despite the provisions of sub-clause (4) of this clause, the provisions of Clause 29.—No Reductions of this award
apply.
As soon as practicable but by no later than 31 March 2001 unless otherwise agreed between the Union and the
employer, the employer shall notify each employee, in writing in the form specified in Schedule C – Letter to
Employees of the classification of work the employee is required by the employer to perform.
If an employee disputes the correctness or fairness of the classification nominated by the employer, the employee
shall notify the employer, in writing, of the employee’s view. The employer and the employee shall then meet and
make reasonable efforts to resolve any dispute.
Where the dispute is not resolved by discussions between the employer and the employee, either party may then seek
to have the matter dealt with in accordance with the disputes settling procedure.
Nothing in this clause shall be read so as to exclude the Union from representing its members.
To avoid doubt, an employee shall be paid in accordance with the provision of sub-clause (11) of this clause from 1
July 2001 regardless of whether or not any dispute has been resolved.
Despite the provisions of sub-clause (3) of Clause 11.—Casual Employees of this award, from 1 July 2001 to 1 July
2003 a casual employee shall be paid only the following hourly base rate of pay for any work performed —
Base $ per Hour
Level
Classification
1.7.01
1.8.01
1.1.02
1.7.02
1.1.03
1.7.03

Level 1

Level 2

Introductory
Food
&
Beverage
Attendant Grade 1
Kitchen
Attendant
Grade1
Guest Services Grade 1
Gardener
General Hand
Yardman
Food
&
Beverage
Attendant Grade 2
Cook Grade 1
Kitchen
Attendant
Grade 2
Night Porter
Storeperson Grade 1
Doorperson/Security
Officer Grade 1
Guest Services Grade 2

10.54
10.88

10.88
11.22

10.88
11.25

10.88
11.28

10.88
11.30

10.88
11.32

11.11

11.45

11.58

11.71

11.84

11.98
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Classification

1.7.01

1.8.01

Base $ per Hour
1.1.02
1.7.02

1.1.03

1.7.03

Food
&
Beverage
Attendant Grade 3
Cook Grade 2
Kitchen
Attendant
Grade 3
Guest Services Grade 3
Storeperson Grade 2
Timekeeper/Security
Officer Grade 2
Handyperson
Forklift Driver
Cook Grade 3
Storeperson Grade 3
Food
&
Beverage
Attendant Grade 4
(Tradesperson)
Guest Service Grade 4

11.44

11.78

11.95

12.12

12.29

12.46

12.08

12.42

12.64

12.86

13.08

13.34

Level 5

(1)

Cook Grade 4
12.90
13.29
13.57
13.85
14.13
14.44
Food
&
Beverage
Supervisor
Guest
Services
Supervisor
Level 6
Cook Grade 5
13.07
13.46
13.83
14.20
14.57
14.94
[All rates are effective from the beginning of the first pay period commencing on or after the date shown.]
21.—WAGES
The following shall be the minimum fortnightly rates of wage payable to full-time employees covered by this award
–
$ per Fortnight
Level
Classification
1.7.01
1.8.01
1.1.02
1.7.02
Introductory
800.80
826.80
826.80
826.80
Level 1
Food & Beverage Attendant Grade 1
830.00
856.00
858.00
860.20
Kitchen Attendant Grade1
Guest Services Grade 1
Gardener
General Hand
Yardman
Level 2
Food & Beverage Attendant Grade 2
860.00
886.00
898.50
910.40
Cook Grade 1
Kitchen Attendant Grade 2
Night Porter
Storeperson Grade 1
Doorperson/Security Officer Grade 1
Guest Services Grade 2
Level 3
Food & Beverage Attendant Grade 3
890.00
916.00
931.00
947.00
Cook Grade 2
Kitchen Attendant Grade 3
Guest Services Grade 3
Storeperson Grade 2
Timekeeper/Security Officer Grade 2
Handyperson
Forklift Driver
Level 4
Cook Grade 3
945.00
971.00
991.00
1014.40
Storeperson Grade 3
Food & Beverage Attendant Grade 4
(Tradesperson)
Guest Service Grade 4
Level 5
Cook Grade 4
1010.00
1040.00
1065.00
1097.80
Food & Beverage Supervisor
Guest Services Supervisor
Level 6
Cook Grade 5
1060.00
1090.00
1110.00
1135.60
[All rates are effective from the beginning of the first pay period commencing on or after the date shown.]

(2)

Arbitrated Safety Net Adjustments
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
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These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
21A.—MINIMUM WAGE -ADULT MALES & FEMALES
Notwithstanding the terms of this award no adult employee shall be paid less than the Minimum Adult Wage unless otherwise
provided in this clause.
(1)
The Minimum Adult Wage for a full-time adult employee is $413.40 per week payable from the beginning of the
first pay period on or after 1st August 2001.
(2)
Unless otherwise provided in this clause, adults employed as casual or part-time employees shall not be paid less
than "pro rata" the Minimum Adult Wage according to the hours worked.
(3)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Wage.
(4)
The Minimum Adult Wage shall not apply to apprentices, employees engaged on traineeships or to other categories of
employees who by prescription are paid less than the Minimum Adult Wage.
(5)
Subject to this clause the Minimum Adult Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to calculation of overtime and all other penalty rates, superannuation, payments during sick leave, long
service leave and annual leave and for all other purposes of this award.
(6)
(a)
An apprentice, twenty one years of age or over, shall not be paid less than the minimum weekly rate of pay
for an employee 21 years of age or more as prescribed by the Minimum Weekly Pay Order (provided the
exclusion therein for apprentices shall not apply) made pursuant to the Minimum Conditions of
Employment Act, 1993, as his ordinary rate of pay in respect of the ordinary hours of work prescribed by
this award.
(b)
Where the said rate of pay is applicable the same rate shall be payable on holidays, during annual leave,
sick leave, long service leave and any other leave prescribed by this agreement.
(c)
Notwithstanding the foregoing, where in this award an additional rate is prescribed for any work as a
percentage, fraction or multiple of the ordinary rate of pay, it shall be calculated upon the rate prescribed in
this award for the classification in which the employee is employed.
(7)
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated by
this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

(1)

(2)

(3)

29.—TRAINEESHIPS
Scope
This clause shall apply to persons—
(a)
who are undertaking a traineeship (as defined); and
(b)
who are employed by an employer bound by this award.
Objective
(a)
The objective of this clause is to establish a system of traineeships which provides approved training in
conjunction with employment in order to enhance the skill levels and future employment prospects of
trainees, particularly young people, and the long term unemployed.
(b)
Existing employees shall not be displaced from employment by trainees.
Definitions
"Approved Training" means training undertaken in a traineeship and shall involve formal instruction, both theoretical
and practical, and supervised practice in accordance with a traineeship scheme approved by the relevant state training
authority or NETTFORCE. The training will be accredited and lead to qualifications as set out in subclause 5(e) of
this clause.
"Relevant Award" means the Motor Vehicle (Service Station, Sales Establishments, Rust Prevention and Paint
Protection) Industry Award No. 19 of 1980.
"Trainee" means an employee who is bound by a traineeship agreement made in accordance with this clause.
"Traineeship" means a system of training which has been approved by the appropriate state training authority, or
which has been approved on an interim basis by the National Employment and Training Taskforce (NETTFORCE),
until final approval is granted by the relevant state training authority.
"Traineeship Agreement" means an agreement made subject to the terms of this award between an employer and the
trainee for a traineeship and which is registered with the appropriate state training authority, NETTFORCE, or under
the provisions of the appropriate state legislation. A traineeship agreement shall be made in accordance with the
relevant approved traineeship scheme and shall not operate unless this condition is met.
"Traineeship Scheme" means an approved traineeship applicable to a group or class of employees or to an industry or
sector of an industry or an enterprise. A traineeship scheme shall not be given approval unless consultation and
negotiation with the union upon the terms of the proposed traineeship scheme and the traineeship have occurred. An
application for approval of a traineeship scheme shall identify the union and demonstrate to the satisfaction of the
approving authority that the abovementioned consultation and negotiation have occurred.
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"Parties to a Traineeship Scheme" means the employer organisation and/or the employer and the union involved in
the consultation and negotiation required for the approval of a traineeship scheme.
References in this award to "the relevant state training authority or NETTFORCE" shall be taken to be a reference to
NETTFORCE in respect of a traineeship that is the subject of an interim approval but not a final approval by the
relevant state training authority. NETTFORCE powers and functions stipulated in this award may be circumscribed
and/or delegated by the terms of an agreement between NETTFORCE and a relevant state training authority.
Reference to NETTFORCE within this clause will have no effect during the currency of the WA State Training
Authority/NETTFORCE Memorandum of Agreement.
"Appropriate State Legislation" means the State Employment and Skills Development Authority Act 1990.
(5)

Training Conditions—
(a)
The trainee shall attend an approved training course or training programme prescribed in the traineeship
agreement or as notified to the trainee by the appropriate state training authority in accredited and relevant
traineeship schemes or NETTFORCE if the traineeship scheme remains subject to interim approval.
(b)
A traineeship shall not commence until the relevant traineeship agreement, made in accordance with a
traineeship scheme, has been signed by the employer and the trainee and lodged for registration with the
relevant state training authority or NETTFORCE, provided that if the traineeship agreement is not in a
standard format a traineeship shall not commence until the traineeship agreement has been registered with
the relevant state training authority or NETTFORCE. The employer shall ensure that the trainee is
permitted to attend the training course or programme provided for in the traineeship agreement and shall
ensure that the trainee receives the appropriate on-the-job training.
(c)
Training shall be directed at—
(i)
the achievement of key competencies required for successful participation in the workplace;
and/or
(ii)
the achievement of competencies required for successful participation in an industry or
enterprise.

(6)

Employment Conditions—
(a)
A trainee shall be engaged as a full-time employee for a maximum of one years’ duration provided that a
trainee shall be subject to a satisfactory probation period of up to one month which may be reduced at the
discretion of the employer. By agreement in writing, and with the consent of the relevant state training
authority or NETTFORCE the parties to a traineeship agreement may vary the duration of the traineeship
and the extent of approved training provided that any agreement to vary is in accordance with the relevant
traineeship scheme.
(b)
(i)
An employer shall not terminate the employment of a trainee without firstly having provided
written notice of termination to the trainee concerned in accordance with the traineeship
agreement and to the relevant state training authority or NETTFORCE. The written notice to be
provided to the relevant state training authority or NETTFORCE shall be provided within five
working days of termination.
(ii)
An employer who chooses not to continue the employment of a trainee upon the completion of
the traineeship shall notify, in writing, the relevant state training authority or NETTFORCE of its
decision.
(c)
The trainee is permitted to be absent from work without loss of continuity of employment and/or wages to
attend the training in accordance with the traineeship agreement.
(d)
Where the employment of a trainee by an employer is continued after the completion of the traineeship
period, such traineeship period shall be counted as service the purposes of any relevant award or any other
legislative entitlements.
(e)
(i)
The traineeship agreement may restrict the circumstances under which the trainee may work
overtime and shift work in order to ensure the training programme is successfully completed.
(ii)
No trainee shall work overtime on their own unless consistent with the provisions of this award.
(iii)
No trainee shall work shift work unless the parties to a traineeship scheme agree that such shift
work makes satisfactory provision for approved training. Such training may be applied over a
cycle in excess of a week, but must average over the relevant period no less than the amount of
training required for non-shift work trainees.
(iv)
The trainee wage shall be the basis for the calculation of overtime and/or shift penalty rates
prescribed by the relevant award, unless otherwise agreed by the parties to a traineeship scheme,
or unless the relevant award makes specific provision for a trainee to be paid at a higher rate, in
which case the higher rate shall apply.
(f)
All other terms and conditions of the relevant award that are applicable to the trainee, or would be applicable
to the trainee but for this clause, shall apply unless specifically varied by this clause.
(g)
A trainee who fails to either complete the traineeship, or who cannot for any reason be placed in full-time
employment with the employer on successful completion of the traineeship, shall not be entitled to any
severance payments payable pursuant to termination, change and redundancy provisions or provisions similar
thereto.

(7)

Wages—
(a)
(i)
(ii)
(iii)

The minimum rates of wages payable weekly to trainees are as provided in subparagraph (iv) of
this subclause.
These wage rates will only apply to trainees while they are undertaking an approved traineeship
which includes approved training as defined in this clause.
The wage rates prescribed by this clause do not apply to completed trade level training which is
covered by the apprenticeship system.
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(iv)

(b)
(c)

(d)

Skill Level B—
Where the accredited training course and work performed are for the purposes of generating skills
which have been defined for work at Skill Level B.
HIGHEST YEAR OF SCHOOLING COMPLETED
School Leaver
Year 10 and below
Year 11
Year 12
$
$
$
153.00 (50%)
175.00 (33%)
259.00
166.00 (33%)
192.00 (25%)
plus 1 year out of school
229.00
259.00
290.00
plus 2 years
259.00
290.00
331.00
plus 3 years
290.00
331.00
371.00
plus 4 years
331.00
371.00
plus 5 years
371.00
Figures in brackets indicate the average proportion of time spent in approved training to which the
associated wage rate is applicable. Where not specifically indicated, the average proportion of time spent
in structured training which has been taken into account in setting the rate is 20%.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
The skill level of approved traineeships in the retail and wholesale industries has been agreed to be skill
Level B.
For the purposes of this provision "out of school" shall refer only to periods out of school beyond year 10
or below, and shall be deemed to—
(i)
include any period of schooling beyond year 10 or below which was not part of nor contributed to
a completed year of schooling;
(ii)
include any period during which a trainee repeats in whole or part a year of schooling beyond
year 10 or below; and
(iii)
not include any period during a calendar year in which a year of schooling is completed.
(iv)
have effect on an anniversary date being January 1 in each year.
At the conclusion of the traineeship this clause ceases to apply to the employment of the trainee and the
award shall apply to the former trainee.

MOTOR VEHICLE (SERVICE STATIONS, SALES ESTABLISHMENTS, RUST PREVENTATION AND PAINT
PROTECTION) INDUSTRY AWARD
No. 29 of 1980
1B.—MINIMUM ADULT AWARD WAGE
(1)
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
(2)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
(3)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
(4)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
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payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

(1)

(a)

11.—WAGES
The following shall be the minimum rate of wages payable to employees under this award from the
beginning of the first pay period commencing on or after 1st July 1998.
Minimum Weekly
Rate of Pay
$
359.40

Minimum Hourly
Rate of Pay
$
9.4579

Motor Vehicle Industry
Employee Level 1
Motor Vehicle Industry
376.10
9.8974
Employee Level 2
Motor Vehicle Industry
398.60
10.4895
Employee Level 3
Motor Vehicle Industry
419.50
11.0395
Employee Level 4
Minimum Hourly Rate of Pay does not include additional payments that may be required pursuant to
Clause 12.—Additional Payments for Ordinary Hours, nor does it include any loading applicable pursuant
to subclause (4) hereof.
Provided that any increase in rates of pay flowing from implementation of the Minimum Rates Adjustment
principle, may be absorbed into any existing overaward payment, insofar as that overaward payment is not
being used for the purposes of absorption of Arbitrated Safety Net Adjustments.
(b)
The following shall be the minimum rate of wages payable
to employees under this award from the
st
beginning of the first pay period commencing on or after 1 November 1998.
Minimum Weekly
Minimum Hourly
Rate of Pay
Rate of Pay
$
$
Motor
Vehicle
Industry
373.40
9.8263
Employee Level 1
Motor
Vehicle
Industry
383.10
10.0816
Employee Level 2
Motor
Vehicle
Industry
405.60
10.6737
Employee Level 3
Motor
Vehicle
Industry
426.50
11.2237
Employee Level 4
Minimum Hourly Rate of Pay does not include additional payments that may be required pursuant to
Clause 12.—Additional Payments for Ordinary Hours, nor does it include any loading applicable pursuant
to subclause (4) hereof.
(c)
The following shall be the minimum rate of wages payable
to employees under this award from the
st
beginning of the first pay period commencing on or after 1 March 1999.
Minimum Weekly
Minimum Hourly
Rate of Pay
Rate of Pay
$
$
Motor
Vehicle
Industry
373.40
9.8263
Employee Level 1
Motor
Vehicle
Industry
390.10
10.2658
Employee Level 2
Motor
Vehicle
Industry
412.60
10.8579
Employee Level 3
Motor
Vehicle
Industry
433.50
11.4079
Employee Level 4
Minimum Hourly Rate of Pay does not include additional payments that may be required pursuant to
Clause 12.—Additional Payments for Ordinary Hours, nor does it include any loading applicable pursuant
to subclause (4) hereof.
(d)
The following shall be the minimum rate of wages payable to employees under this award from the
beginning of the first pay period commencing on or after 1st August 2001.
Minimum
Minimum
Weekly
Arbitrated
Weekly Rate
Hourly Rate of
Safety Net –
Rate of Pay
of Pay
Pay
1999;
2000 & 2001
$
$
$
$
Motor Vehicle Industry Employee Level 1
373.40
40.00
413.40
10.8789
Motor Vehicle Industry Employee Level 2
390.10
40.00
430.10
11.3184
Motor Vehicle Industry Employee Level 3
412.60
40.00
452.60
11.9105
Motor Vehicle Industry Employee Level 4
433.50
40.00
473.50
12.4605
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Minimum Hourly Rate of Pay does not include additional payments that may be required pursuant to
Clause 12.—Additional Payments for Ordinary Hours, nor does it include any loading applicable pursuant
to subclause (4) hereof.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Junior Employees:
Junior employees shall be paid the following percentage of the Level 2 wage rate, inclusive of supplementary
payments and arbitrated safety net adjustments, having regard to the age of the employee.
Under 16 years of age
40%
At 16 years of age
50%
At 17 years of age
60%
At 18 years of age
70%
At 19 years of age
80%
At 20 years of age
90%
Casual Employees:
A casual employee shall be paid 20% in addition to the rates of pay prescribed in subclause (1) of this clause.
Leading Hands:
An employee appointed by the employer as a leading hand shall be paid the following amount, in addition to the
ordinary rate of pay, for all purposes of the award:
Rate Per Week
$
(a)
If placed in charge of not less
than three and not more than ten other
employees
15.90
(b)
If placed in charge of more than ten
and not more than 20 other employees
24.40
(c)
If placed in charge of more than
twenty other employees
31.60

MUSICIANS' GENERAL (STATE) AWARD 1985
NO. A 5 OF 1985
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
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Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
7.—WAGES
(1)
The minimum rates of wages payable to employees engaged under this Award shall be as follows:
A
WEEKLY EMPLOYEES: (with a minimum payment of 3 hours for each call worked)
Required
Total
Not required
Total
(Includes
to
(Includes
to Accompany
ASNA)
Accompany
ASNA)
Artist
Artist
Rate Per
Rate Per Hour
Rate Per Hour
Rate Per
Hour
$
$
Hour
$
$
(a)
rank and file musician
19.37
22.14
18.45
21.22
(b)
leader in duo
23.25
26.02
22.14
24.91
(c)
leader in trio or larger
25.82
28.59
24.59
27.36
(d)
musician performing alone
22.76
25.53
21.68
24.45
(e)
principal musician
22.28
25.05
21.22
23.99
(f)
musician not otherwise provided for
19.37
22.14
18.45
21.22
(g)
musical director
29.06
31.83
27.68
30.45
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
B
REGULAR PART-TIME WEEKLY EMPLOYEES:
Regular part-time weekly employees shall receive 10% in addition to the rates provided for in subclause
(1)A of this clause with a minimum payment of 3 hours for each call worked.
C
CASUAL EMPLOYEES:
Casual employees shall receive 20% in addition to the rates provided for in subclause (1)A of this clause
with a minimum payment of 3 hours for each call worked.
(2)
Employees engaged in specialty work shall receive 66 2/3% in addition to the rates prescribed in subclause (1) of this
clause with a minimum payment of 3 hours for each call worked.
(3)
Where the Union and the employer agree that for a special reason rates and/or condition different from those
prescribed should be accepted by an employee then such other rates or condition may be agreed upon.

NICKEL MINING AND PROCESSING AWARD, 1975
NO. 18 OF 1975
40.—MINIMUM WAGE
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult Award
Wage unless otherwise provided in this clause.
(i)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the
beginning of the first pay period on or after 1st August 2001.
(ii)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions.
(iii)
Unless otherwise provided in this subclause adults employed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award Wage according to the hours worked.
(iv)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provision to the Minimum Adult Award Wage of $413.40 per week.
(v)
(aa)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
traineeships, or Jobskills traineeships or to other categories of employees who by prescription are
paid less than the minimum award rate.
(bb)
Liberty to apply is reserved in relation to employees excluded under (aa) above and any special
categories of employees not included here or otherwise in relation to the application of the
Minimum Adult Award Wage.
(vi)
Subject to this subclause the Minimum Adult Award Wage shall —
(aa)
apply to all work in ordinary hours.
(bb)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during
sick leave, long service leave and annual leave and for all other purposes of this award.
(vii)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult
apprentice in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate requires
specific mention as at 13th November 1997.)
SCHEDULE 1.—WAGES
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The minimum rates of pay payable under this Award shall be as follows:
(1)
Rate per Week

(a)

(b)

(c)

Underground Section Trucker
Tool Carrier
Shoveller
Diamond Drillers Assistant
Pipe Assembler
Sampler
Hydraulic Fill Operator
Popper Machine Man
Air Hoist Operator
Electric Hoist Operator
Pump Attendant
Ventilation Man
Platelayer
Train Crew
Mechanical Loader Operator
Scraper Hauler Operator
Braceman
Plateman
Skipman
Scalers
Rock drill man in all other places
including open cut
Sanitary Man
Timberman—Other
Rock Drill man in rises
Rock Drill man in winzes
Raised Borer Operator
Diamond Driller (i)
up to 20 h.p.
(ii)
over 20 h.p.
Timberman—shaft
Rock Drill man in shafts
Hauler Operator
Hydraulic Twin and
Treble Jumbo Operator
Open Cut section Quarry Labourer
Sampler
Dump Spotter
Fuel and Lube Serviceman
Powder Monkey
Machine Drill Operator
Dump Truck Operator
Operators of Bulldozers, Front-end
loaders, or tractors with or without
power operated attachments Up to 35 b.h.p.
Over 35 b.h.p. up to 70 b.h.p.
Over 70 b.h.p. up to 130 b.h.p.
Over 130 b.h.p. up to 250 b.h.p.
Over 250 b.h.p. up to 400 b.h.p.
Over 400 b.h.p.
Grader driver Up to 100 b.h.p.
Over 100 b.h.p.
Surface sections General Hand
Utility Man Grade 1
Utility Man Grade 2
Utility Man Grade 3
Storeman

Base
Rate
$

Arbitrated
Safety Net
Adjustments
$

260.70
260.70
260.70
268.70
268.70
268.70
268.70
268.70
268.70
268.70
268.70
268.70
273.60
273.60
273.60
273.60
273.60
273.60
273.60
278.10

74.00
74.00
74.00
74.00
74.00
74.00
74.00
74.00
74.00
74.00
74.00
74.00
74.00
74.00
74.00
74.00
74.00
74.00
74.00
74.00

334.70
334.70
334.70
342.70
342.70
342.70
342.70
342.70
342.70
342.70
342.70
342.70
347.60
347.60
347.60
347.60
347.60
347.60
347.60
352.10

285.60
286.00
290.40
293.90
293.90
293.90

74.00
74.00
74.00
74.00
74.00
74.00

359.60
360.00
364.40
367.90
367.90
367.90

293.90
299.20
301.60
301.60
307.40

74.00
74.00
74.00
74.00
74.00

367.90
373.20
375.60
375.60
381.40

314.30

74.00

388.30

265.00
265.00
265.00
281.40
288.30
294.90
317.80

74.00
74.00
74.00
74.00
74.00
74.00
74.00

339.00
339.00
339.00
355.40
362.30
368.90
391.80

288.40
298.00
302.80
309.40
316.90
324.70

74.00
74.00
74.00
74.00
74.00
74.00

362.40
372.00
376.80
383.40
390.90
398.70

319.90
323.60

74.00
74.00

393.90
397.60

254.10
260.70
265.00
272.10
273.50

74.00
74.00
74.00
74.00
74.00

328.10
334.70
339.00
346.10
347.50

Total
Rate
$
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(d)

(e)

(f)
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Sawyer and Benchman
Overhead Crane Driver
Sanitary Man
Ambulance/First Aid Attendant
Nursery Hand
Storeman (WMC—Main Store)
Tool Sharpener
Rigger and Splicer
Linotex Operator/Belt Repairer
Diamond Driller
Ore Treatment Mill Section—
Ore Treatment Plant Operator—
Grade 1—ie an O.T.O. having less than
three months experience on the process
Ore Treatment Plant Operator—
Grade 2—ie an O.T.O. having more
than three months experience Spray Dryer Control Room Operator
after three months control room
experience No. 2 Crushing Plant Control Room
Operator after three months control
room experience Agnew Mining Co. Pty Ltd
Concentrator Operator—Grade 1 -less
than four months experience Concentrator Operator—Grade 2—Not
less than three months experience Concentrator Operator Grade 3
Not less than eight months service and
proficient to operate all of the process
plant and mechanical equipment Laboratory Section Sampler Preparer (i)
with less than three months
experience
(ii)
with more than three months
experience
Laboratory Assistant (i)
with less than three months
experience
(ii)
with more than three months
experience
Mechanical Equipment Section Driver of Motor Vehicle (i)
Not exceeding 25 cwt
capacity
(ii)
Exceeding 25 cwt capacity
but not exceeding 3 tons
capacity
(iii)
Exceeding 3 tons capacity but
not exceeding 6 tons capacity
(iv)
6 tons and over but under 7
tons
(v)
7 tons and over but under 8
tons
(vi)
8 tons and over but under 9
tons
(vii)
9 tons and over but under 10
tons
(viii)
10 tons and over but under 11
tons
(ix)
11 tons and over but under 12
tons
(x)
12 tons and over but under 13
tons
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Base
Rate
$

Arbitrated
Safety Net
Adjustments
$

Total
Rate
$

277.40
277.40
277.40
281.40
281.40
282.00
282.40
291.40
296.50
299.20

74.00
74.00
74.00
74.00
74.00
74.00
74.00
74.00
74.00
74.00

351.40
351.40
351.40
355.40
355.40
356.00
356.40
365.40
370.50
373.20

265.30

74.00

339.30

280.70

74.00

354.70

301.30

74.00

375.30

307.40

74.00

381.40

273.80

74.00

347.80

285.10

74.00

359.10

301.50

74.00

375.50

265.30

74.00

339.30

278.10

74.00

352.10

276.70

74.00

350.70

286.00

74.00

360.00

302.50

74.00

376.50

306.90

74.00

380.90

310.90

74.00

384.90

311.70

74.00

385.70

313.30

74.00

387.30

313.30

74.00

387.90

314.30

74.00

388.30

315.50

74.00

389.50

316.40

74.00

390.40

317.10

74.00

391.10
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Base
Rate
$

Arbitrated
Safety Net
Adjustments
$

Total
Rate
$

320.60
317.20

74.00
74.00

394.60
391.20

Fork Lift Driver (i)
Under 10000 lbs capacity
310.90
74.00
384.90
(ii)
Over 10000 lbs capacity
333.10
74.00
407.10
Operators of bulldozers, Front-end
loaders, or tractors with or without
power operated attachments Up to 35 b.h.p.
288.40
74.00
362.40
35 b.h.p. up to 70 b.h.p.
298.00
74.00
372.00
70 b.h.p. up to 130 b.h.p.
302.80
74.00
376.80
130 b.h.p. up to 250 b.h.p.
309.30
74.00
383.30
250 b.h.p. up to 400 b.h.p.
316.60
74.00
390.60
Over 400 b.h.p.
323.90
74.00
397.90
Grader Driver (i) Up to 100 b.h.p.
319.40
74.00
393.40
(ii) Over 100 b.h.p.
323.10
74.00
397.10
(g)
Mess Personnel Head Cook
314.90
74.00
388.90
Cook
301.80
74.00
375.80
Cook’s Offsider
278.10
74.00
352.10
Mess Attendant
254.40
74.00
328.40
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Leading Hands.
In addition to the appropriate rate prescribed in part (1) of this Schedule, a leading hand shall be paid the following in
excess of the highest rate applicable to the work being carried out—
(a)
If placed in charge of not less than
three and not more than ten other
employee.
13.50
(b)
If placed in charge of more than ten
and not more than twenty other employees
20.40
(c)
If placed in charge of more than twenty
other employees
26.40

SCHEDULE 4.—WAGES—KAMBALDA NICKEL OPERATIONS
In lieu of part (1) and (2) of Schedule 1—Wages, surface employees at the Kambalda Nickel Operations shall be paid the
following:
Classification
Base
Arbitrated
Total
Rate
Safety Net
Rate
$
Adjustments
$
$
(1)
General Hand
290.70
74.00
364.70
Level One includes the following:
302.70
74.00
376.70
MPE 1,
Laboratory Assistant 1
and Storeperson 1
Level Two includes the following:
321.40
74.00
395.40
MPE 2,
Laboratory Assistant 2, Storeperson 2
Level Three includes the following:
324.20
74.00
398.20
Process Operator 2
Level Four includes the following:
329.90
74.00
403.90
MPE 3, Laboratory Assistant 3, Storeperson 3
Level Five includes the following:
336.80
74.00
410.80
Process Operator 3
Level Six includes the following:
346.20
74.00
420.20
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Arbitrated
Safety Net
Adjustments
$

Total
Rate
$

MPE 4, Laboratory Assistant 4
Level Seven includes the following:
349.10
74.00
423.10
Diamond Driller
Level Eight includes the following:
357.70
74.00
431.70
Process Operator 4
Level Nine includes the following:
364.10
74.00
438.10
Process Operator 5
(2)
Mechanical Equipment Section
Driver of Motor Vehicle not exceeding 25 cwt
347.50
74.00
421.50
capacity
Exceeding 25 cwt capacity but not exceeding 3 tons
352.20
74.00
426.20
capacity
Exceeding 3 tons capacity under 6 tons capacity
356.30
74.00
430.30
6 tons capacity up to 7 tons
357.20
74.00
431.20
7 tons capacity up to 8 tons
358.90
74.00
432.90
8 tons capacity up to 13 tons
363.00
74.00
437.00
Driver of articulated vehicle more than 11 tons up
to 12 tons
366.70
74.00
440.70
Unlicensed Dump Truck Operator
363.20
74.00
437.20
Fork Lift Driver Under 10000 lbs. capacity
356.30
74.00
430.30
Over 10000 lbs capacity
380.00
74.00
454.00
Operator of Bulldozers, Front end loaders, Road
Sweepers or tractors with or without power
operated attachments Up to 35 b.h.p.
332.40
74.00
406.40
35 b.h.p. up to 70 b.h.p.
342.50
74.00
416.50
70 b.h.p. up to 140 b.h.p.
347.80
74.00
421.80
140 b.h.p. up to 250 b.h.p.
354.70
74.00
428.70
250 b.h.p. up to 400 b.h.p.
362.50
74.00
436.50
Over 400 b.h.p.
370.30
74.00
444.30
Grader Driver Up to 100 b.h.p.
365.50
74.00
439.50
Over 100 b.h.p.
369.40
74.00
443.40
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(3)
Leading Hands
In addition to appropriate margin prescribed in part (1) of this Schedule, a Leading Hand shall be paid the following
in excess of the highest margin applicable to the work being carried out—
$
(a)
If placed in charge of not less than three
and not more than ten other employees
14.30
(b)
If placed in charge of more than ten and
not more than twenty other employees
22.00
(c)
If placed in charge of more than twenty
other employees
28.70
SCHEDULE 5.—WAGES—WINDARRA NICKEL PROJECT
In lieu of part (1) and (2) of Schedule 1—Wages, workers in the Mill section and Laboratory of the Windarra Nickel Project
shall be paid the following:
Classification
Arbitrated
Base
Safety Net
Total
Rate
Adjustments
Rate
$
$
$
(1)
Mill Section
Ore Treatment Operator One
292.40
74.00
366.40
Ore Treatment Operator Two
313.40
74.00
387.40
Ore Treatment Operator Three
319.00
74.00
393.00
Ore Treatment Operator Four
345.80
74.00
419.80
Ore Treatment Operator Five
364.10
74.00
438.10
Laboratory
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Classification

(2)

Arbitrated
Base
Safety Net
Total
Rate
Adjustments
Rate
$
$
$
Laboratory Assistant Grade 1
292.40
74.00
366.40
Laboratory Assistant Grade 2
310.70
74.00
384.70
Laboratory Assistant Grade 3
318.80
74.00
392.80
Laboratory Assistant Grade 4
339.60
74.00
413.60
Laboratory Assistant Grade 5
364.10
74.00
438.10
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Leading Hands
In addition to the appropriate rate prescribed in part (1) of this Schedule a Leading Hand shall be paid the following
in excess of the highest rate applicable to the work being carried out.
$
(i)
If placed in charge of not less
than three and not more than ten other
employees
14.30
(ii)
(iii)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

If placed in charge of more than ten
and not more than twenty other employees
If placed in charge of more than twenty
other employees

21.60
28.00

NICKEL RREFINING AWARD 1971
NO. 6 OF 1971
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
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28.—WAGES
The minimum rates of wages per week payable under the provisions of this award shall be as follows:
(1)
Adult
Base
Arbitrated
Total
Rate
Safety Net
Rate
$
Adjustments
$
$
Process Operator Grade 1
330.50
74.00
404.50
Process Operator Grade 2
339.50
74.00
413.50
Process Operator Grade 3
357.30
74.00
431.30
Process Operator Grade 4
370.80
74.00
444.80
Process Operator Grade 5
386.20
74.00
460.20
Storeperson
332.60
74.00
406.60
Multi-skilled Process Operator Grade 1
363.50
74.00
437.50
Multi-skilled Process Operator Grade 2
372.50
74.00
446.50
Multi-skilled Process Operator Grade 3
390.30
74.00
464.30
Multi-skilled Process Operator Grade 4
403.80
74.00
477.80
Multi-skilled Process Operator Grade 5
419.20
74.00
493.20
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(2)
Male Junior Workers (percent rate for Plant Operators Grade 1 classification per week)
Under 17 years of age
55%
Between 17 and 18 years of age
65%
Between 18 and 19 years of age
80%
At 19 years of age
appropriate adult
classification rate
(3)
Casual Workers shall be paid fifteen per cent (15%) in addition to the rates prescribed in this clause.
(4)
Structural Efficiency:
(a)
Arising out of the decision on 7 August 1989 in the National Wage Case (Print H9100) and the State Wage
Case on 8 September 1989 and in consideration of the wage increases resulting from the first structural
efficiency adjustment operative on and from 1989, employees are to perform a wider range of duties,
including work which is incidental or peripheral to their main tasks or functions.
(b)
The parties to this award are committed to implementing the new wage and classification structure. In
making this commitment, the parties—
(i)
will co-operate in the transition from the existing classification structure to the proposed new
structure to ensure that the transition takes place in an orderly manner without creating false
expectations or disputation;
(ii)
accept that any reclassification to a higher level shall be contingent upon such additional work
being available and required to be performed by the employer.
(iii)
are committed to modernising the terms of the award and to addressing the issues associated with
training in an endeavour to finalise these matters by April 1990.

(1)
(2)
(3)
(4)
(5)
(6)

NORTH RANKIN CONSTRUCTION AWARD
NO. A 42 OF 1981
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less
than pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
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Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise
agreements and over award arrangements. Absorption which is contrary to the terms of an agreement is not
required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

NICKEL SMELTING (WESTERN MINING CORPORATION LIMITED) AWARD, 1972
NO. 18 OF 1972
25.—MINIMUM WAGE
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult Award
Wage unless otherwise provided in this clause.
(i)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the
beginning of the first pay period on or after 1st August 2001.
(ii)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net 10.00
per week arbitrated safety net adjustment from Matter No. 654 of 2000.
(iii)
Unless otherwise provided in this subclause adults employed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award Wage according to the hours worked.
(iv)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provision to the Minimum Adult Award Wage of $413.40 per week.
(v)
(aa)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
traineeships, or Jobskills traineeships or to other categories of employees who by prescription are
paid less than the minimum award rate.
(bb)
Liberty to apply is reserved in relation to employees excluded under (aa) above and any special
categories of employees not included here or otherwise in relation to the application of the
Minimum Adult Award Wage.
(vi)
Subject to this subclause the Minimum Adult Award Wage shall —
(aa)
apply to all work in ordinary hours.
(bb)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during
sick leave, long service leave and annual leave and for all other purposes of this award.
(vii)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult
apprentice in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate requires specific
mention as at 13th November 1997.)
SCHEDULE 1—WAGES
The minimum rates of wages per week payable under the provisions of this Award shall be as follows:
Arbitrated
Base
Safety Net
Total
Rate
Adjustments
Rate
$
$
$
(1)
Process Operator Grade 1
306.80
74.00
380.80
Process Operator Grade 2
320.50
74.00
394.50
Process Operator Grade 3
333.10
74.00
407.10
Process Operator Grade 4
343.40
74.00
417.40
Process Operator Grade 5
357.90
74.00
431.90
Process Operator Grade 6
379.20
74.00
453.20
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
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Leading Hands:
In addition to the appropriate rate prescribed in subclause (1) of this Schedule, a Leading Hand shall be paid the
following in excess of the highest rate applicable to the work being carried out.
$
(a)
if placed in charge of not less than
3 and not more than 10 other employees
14.30
(b)
if placed in charge of more than 10
and not more than 20 other employees
21.60
(c)
if placed in charge of more than 20
other employees
28.10

NURSES (CHILD CARE CENTRES) AWARD 1984
NO. A 23 OF 1984
1B.—MINIMUM ADULT AWARD WAGE
(1)
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
(2)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
(3)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
(4)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
11.—WAGES
An employer on whom this award is binding shall not increase the rate of wage payable to an employee on 9th
September, 1988, or otherwise vary the conditions applicable to an employee on that date so as to increase that
employer's labour costs except to the extent that any such increase has been authorised by the Commission after that date.
Except as hereinafter provided the minimum rates of wage payable to employees under this award shall be as follows:
Column A
Column B
ASNA
TOTAL
(4%) Operative
($10 p.w.)
on and from
Operative*
21/12/88
3/4/89
Per Week
Per Week
$
$
(1)
Registered General Nurse
1st year of experience
381.50
391.50
50.00
441.50
2nd year of experience
390.50
400.50
50.00
450.50
3rd year of experience
403.60
413.60
50.00
463.60
4th year of experience
414.50
424.50
50.00
474.50
Thereafter
427.60
437.60
50.00
487.60
(2)
Registered Mothercraft Nurse
1st year of experience
316.30
326.30
50.00
376.30
2nd year of experience
352.80
362.80
50.00
412.80
3rd year of experience
372.90
382.90
50.00
432.90
4th year of experience
393.20
403.20
50.00
453.20
Thereafter
413.20
423.20
50.00
473.20
* NB
This column is operative from the 1st pay period on or after 3/4/89.
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The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

(1)

(2)
(3)
(4)

NURSES (DOCTORS SURGERIES) AWARD 1977
No. 44 of 1976
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
21.—WAGES
The minimum rate of wage payable per week shall be as follows:
Arbitrated Safety
Total Rate
Base Rate
Per Week
Net Adjustments
Per Week
$
$
$
(a)
Registered Nurse
1st Year of experience
471.60
88.00
559.60
after registration
2nd Year experience
495.20
88.00
583.20
after registration
3rd Year experience
518.80
86.00
604.80
after registration
(b)
Nurse in Charge
565.90
88.00
653.90
Provided that progression through the increments for a registered general nurse shall be subject to satisfactory
performance.
The employer may require an employee to receive wages by electronic funds transfer into an account held at any
major bank, Building Society or Nurses’ Credit as nominated by the employee. Any costs associated with the
establishment of such an account and of the operation of it shall be borne by the employee.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
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(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

(1)
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NURSES (DENTISTS SURGERIES) AWARD 1977
NO. 44A OF 1976
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
21.—WAGES
The minimum rate of wage payable per week shall be as follows—
Base Rate
Per Week
$
(a)
Registered Dental Nurse
1st Year of experience
after registration
2nd Year of experience
after registration and
thereafter
(b)

(2)
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Arbitrated Safety
Net Adjustments
$

Total Rate
Per Week
$

346.20

88.00

434.20

353.20

88.00

441.20

Registered General Nurse
1st Year of experience
391.90
88.00
479.90
after registration
2nd Year of experience
400.90
88.00
488.90
after registration and
thereafter
(c)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
The employer may require an employee to receive wages by electronic funds transfer into an account held at any
major bank, Building Society or Nurses’ Credit as nominated by the employee. Any costs associated with the
establishment of such an account and of the operation of it shall be borne by the employee.

2196

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

(1)

(2)

(3)
(4)
(5)
(6)

(7)
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NURSES’ (ANF—RFDS WESTERN OPERATIONS) AWARD
NO. 18 OF 1982
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
11.—WAGES
Arbitrated
Base Rate
Safety Net
Total Rate
Per Week
Adjustments
Per Week
$
$
$
Flight Nurse Specialist
Level 1
694.00
86.00
780.00
Level 2
724.00
86.00
810.00
Level 3
754.00
86.00
840.00
Senior Flight Nurse Specialist
Level 1
784.00
86.00
870.00
Level 2
814.00
86.00
900.00
Level 3
844.00
86.00
930.00
Progression within each of the classifications shall be subject to a satisfactory performance appraisal, and the
completion of 1982 ordinary hours, provided that for temporary and casual employees a break between contracts of
service of more than 3 months shall cancel any previous ordinary hours accrued for the purposes of this subclause.
Progression between classifications shall be by promotion.
Wages shall be paid fortnightly by way of electronic funds transfer.
(a)
Notwithstanding subclause (3) of this clause all existing employees as at 10 January 1997 shall enter the
above classification structure as follows:
(i)
employees who have completed 6 years of service with the employer shall enter at Level 2 of the
relevant classification and have their performance reviewed 4 months after 2 September 1997 and,
if satisfactory, shall progress to Level 3;
(ii)
employees who have completed more than 2 years but less than 6 years of service with the
employer shall enter at Level 2 of the relevant classification and have their performance reviewed 8
months after 2 September 1997 and, if satisfactory, shall progress to Level 3;
(iii)
employees who have completed 2 or less years of service with the employer shall enter at Level 1
of the relevant classification and have their performance reviewed 12 months after 2 September
1997 and, if satisfactory, shall progress to Level 2.
(b)
Employees who commenced service with the employer after 10 January 1997, shall enter at Level 1 of the
relevant classification and have their performance reviewed 12 months after 2 September 1997 and if
satisfactory, shall progress to Level 2.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
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Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

NURSES’ (ABORIGINAL MEDICAL SERVICES) AWARD
NO.A 23 OF 1987
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
26.—WAGES

(1)
Classification
Registered Nurse Level 2
Year 1
Year 2
Year 3
Year 4
Registered Nurse Level 3
Year 1
Year 2
Year 3
Years 4
Registered Nurse Level 3A
Registered Nurse Level 4
Year 1
Year 2
Year 3
(2)
(3)

Base Rate
Per Week
$

Arbitrated
Safety Net
Adjustments
$

Total Rate
$

663.80
675.88
691.58
724.60

88.00
86.00
86.00
86.00

751.80
761.88
777.58
810.60

742.20
758.70
776.30
794.70
820.50

86.00
86.00
86.00
86.00
86.00

828.20
844.70
862.30
880.70
906.50

884.25
953.00
1021.70

86.00
86.00
86.00

970.25
1039.00
1107.70

A registered nurse shall, in the case of a nurse working in an urban setting, be classified and paid within the range of a
Registered Nurse Level 2 pursuant to subclause (1) of this clause.
A registered nurse shall:
(a)
in the case of a nurse working in other than an urban setting; or
(b)
in the case of a nurse working in a sole capacity in an urban setting; or
(c)
in the case of a nurse who is supervising one or more nurses classified at Registered Nurse Level 2 in an
urban setting;
be classified and paid within the range of Registered Nurse Level 3, pursuant to subclause (1) of this clause.
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(4)

A registered nurse shall, in the case of a nurse working in a nursing outpost, be classified and paid as a Registered
Nurse Level 3A pursuant to subclause (1) of this clause, except where that nurse is designated by the employer as a
“Senior Nurse” and an additional allowance of 4.5% shall be paid.

(5)

A registered Nurse co-ordinator and/or educator shall be classified and paid as a Registered Nurse Level 4 pursuant to
subclause (1) of this clause.

(6)

Progression beyond the commencing level will be dependent upon the attainment of additional qualifications relevant
to the position held and/or servie in such position provided that advancement by service only shall be limited to one
level for each year of service to a maximum of two beyond the commencing level and subject to satisfactory
performance.

(7)

Employees who have had recent, relevant experience, in community nursing shall have such experience recognised by
the employer when determining the rate of wage payable under subclause (1) of this clause. The onus of proof of
previous experience shall rest on the employee and any calculation arising from the production of work records or
other documentary evidence shall only apply from the time such proof is supplied.

(8)

No current employee covered by this award shall suffer any reduction in wages as a result of the May 1996
amendments to this award.

(9)

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

(1)

NURSES’ (DAY CARE CENTRES) AWARD 1976
NO. R 11 OF 1976
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.

(2)

The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.

(3)

The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.

(4)

Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.

(5)

Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.

(6)

(a)

The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.

(b)

Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.

(7)

(8)

Subject to this clause the Minimum Adult Award Wage shall—
(a)

apply to all work in ordinary hours.

(b)

apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.

Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
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20.—WAGES
An employer on whom this award is binding shall not increase the rate of wage payable to an employee on 9th September, 1988,
or otherwise vary the conditions of employment applicable to an employee on that date so as to increase that employer's labour
costs except to the extent that any such increase has been authorised by the Commission after that date.
Column A
Column B
Column C
Column D
Operative
Operative
Operative
Operative
ASNA
Operative
3/10/88*
30/12/88*
30/3/89*
3/4/89*
1/8/2001
Per Week
$

Per Week
$

Per Week
$

Per Week
$

Per Week
$

Per Week
$

Registered General
Nurse
1st year
366.80
374.10
381.50
391.50
50.00
441.50
2nd year
385.50
383.00
390.50
400.50
50.00
450.50
Registered
Mothercraft Nurse
1st year
322.50
318.80
325.00
335.00
50.00
385.00
2nd year
329.10
325.50
331.90
341.90
50.00
391.90
All operative dates are from the 1st pay period on or after the nominated date.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.

(1)

NURSES’ (INDEPENDENT SCHOOLS) AWARD
NO. 21B OF 1962
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.

(2)

The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.

(3)

The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.

(4)

Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.

(5)

Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.

(6)

(a)

The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.

(b)

Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.

(7)

(8)

Subject to this clause the Minimum Adult Award Wage shall—
(a)

apply to all work in ordinary hours.

(b)

apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.

Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.

2200

(1)

(2)
(3)

(4)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

81 W.A.I.G.

Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
7.—WAGES
The minimum rate of wages payable to employees covered by this award shall be as follows:
Base Rate
Arbitrated
Total Rate
Per Week
Safety Net
Per Week
Adjustments
$
$
$
1st year
471.60
88.00
559.60
2nd year
495.10
88.00
583.10
3rd year
518.70
86.00
604.70
4th year
542.30
88.00
630.30
5th year
565.90
88.00
653.90
6th year
589.50
88.00
677.50
7th year
613.00
88.00
701.00
8th year
636.60
88.00
724.60
Progression through the abovementioned scale shall be by annual increments.
Where an employee is appointed to the position of Nurse, previous relevant nursing experience in an independent
school or at a similar level, shall be taken into account in determining the appropriate increment level. Experience
shall include time spent in relevant post basic courses.
The onus of proof of previous experience shall rest with the employee.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

NURSES’ (PRIVATE HOSPITALS) AWARD
NO. 1 OF 1966
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
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The minimum rate of wages per week payable to employees under this award shall be as follows—
(a)
Post Basic Student:
A registered nurse undertaking post basic training in a course leading to registration or a certificate
endorsed by the Nurses' Board of Western Australia shall be paid at the rate prescribed in subparagraph
(c)(i) of this subclause for the second year of experience or such higher rate commensurate with the
pre-requisite experience for entry to a course. Provided that this subclause shall not operate so as to
increase the rate of wage being paid to a nurse at the point of entry to such a course.
Base Rate Per
Week
$
(b)

(c)

(2)

(3)

2201

Registered Mothercraft Nurse—Years of
Experience:
1st Year
2nd Year
3rd Year
4th Year
5th Year and thereafter
Registered General Nurse:
Level
1.1
1:2
1:3
1:4
1:5
1:6
1:7
1:8
Level
2:1
2:2
2:3
2:4
Level
3:1
3:2
3:3
3:4
Level
4:1
4:2
4:3
4:4
4:5
4:6
Level
5:1
5:2

Arbitrated
Safety Net
Adjustment
$

Total Rate
$

396.20
403.70
414.80
426.30
437.40

66.00
66.00
66.00
66.00
68.00

462.20
469.70
480.80
492.30
505.40

471.60
495.10
518.70
542.30
565.90
589.50
613.00
636.60
660.20
675.90
691.60
707.30
736.80
754.50
772.20
789.90
834.60
859.30
908.30
933.10
957.60
994.40
994.40
1059.70

68.00
66.00
66.00
68.00
68.00
68.00
68.00
68.00
68.00
68.00
68.00
68.00
68.00
68.00
68.00
68.00
68.00
68.00
68.00
68.00
68.00
68.00
68.00
68.00

539.60
561.10
584.70
610.30
633.90
657.50
681.00
704.60
728.20
743.90
759.60
775.30
804.80
822.50
840.20
857.90
902.60
927.30
976.30
1001.10
1025.60
1062.40
1062.40
1127.70

Classification in levels:
Level 1 A registered nurse in the first or subsequent years of experience as a registered nurse and not
elsewhere classified.
Level 2. A registered nurse appointed as a clinical nurse, an area manager, a research nurse, a staff
development nurse, or clinical instructor.
A registered nurse functioning in a combined role and classified at Level 2.
Level 3. A registered nurse appointed as a clinical nurse specialist, a nurse manager, a nursing researcher,
a staff development educator, or a nurse educator.
A registered nurse functioning in a combined role classified at Level 3.
Level 4 A registered nurse appointed as a co-ordinator clinical nursing, a co-ordinator nursing
management, a co-ordinator nursing research, or a co-ordinator nursing staff
development/education.
A registered nurse appointed to co-ordinate combined roles at Level 4.
Director of Nursing—Level 4.
Level 5 Director of Nursing—Level 5.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
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A Director of Nursing in a Nursing Home shall be paid on the following basis—
(a)

Less than 20 beds
20 beds and up to 39 beds
40 beds and up to 59 beds
60 beds and up to 99 beds
100 beds or more

Level 4, increment 1
Level 4, increment 1
to increment 2
Level 4, increment 3
to increment 4
Level 4, increment 4
to increment 6
Level 4, increment 6 to
Level 5, increment 2

(b)

(5)

(6)
(7)

(8)

In addition to the above, in deciding the increment to be paid within the appropriate range as provided by
subclause (a) above, the following factors shall be considered:
(i)
The range of Occupational Therapy, Physiotherapy, Podiatry and/or other such services
provided, if any;
(ii)
The provision of such services as psychogeriatic units, respite care, day centres and/or hostels,
if any;
(iii)
The extent of involvement of the Directors of Nursing in purchasing, budget preparation and/or
any administrative duties;
(iv)
The extent of responsibility taken by the Director of Nursing for the kitchen, laundry, cleaning,
gardening, maintenance and/or other like functions;
(v)
The extent of responsibility of the Director of Nursing for Staff Development and Education.
(a)
(i)
A nurse classified at Level 1 who completes a Bachelor of Applied Science in Nursing, or
equivalent Nursing Degree shall be given accelerated progression of 12 months through the
incremental scale.
Provided that a degree qualified nurse entering the workforce without clinical experience shall
start at increment 1 Level 1. At the completion of 12 months' service that nurse shall accelerate
one increment provided that performance is satisfactory.
(ii)
The provisions of subparagraph (i) shall not apply to a nurse on the maximum incremental point
in Level 1.
(b)
Progression for all classifications for which there is more than one wage point, shall be by annual
increments, subject to a satisfactory performance appraisal.
Promotion and reclassification mechanisms shall be as agreed between the employer and the Federation.
Where an employee is appointed to a position, previous relevant nursing experience at that level, or in a similar level
under a differing career structure, shall be taken into account for determining the appropriate increment level.
Experience shall include the time spent in hospital based post basic courses and includes midwifery and psychiatric
training.
The onus of proof of previous experience shall rest with the employee.
Provided that an employee returning to the profession after an absence greater than five years shall commence at the
first increment of Level 1 for a period of 3 months. During this time the employee shall be subject to performance
appraisal and review by the Director of Nursing or by peer assessment if there is dispute. Upon satisfactory review
she/he shall move to a level and increment as determined by the assessment. An employee who fails to satisfy the
panel of her/his competency to progress through the Level 1 increments or into another level as the case may be, may
apply for reassessment by a peer assessment panel after a period of 12 months from the date of employment.

SCHEDULE A
Notwithstanding the general provisions of Clause 29.—Wages of this award, but subject to subclauses (3) and (4) thereof
regarding the offset of an arbitrated safety net adjustment, the following annual salaries shall apply in lieu thereof to the
positions described herein:
Base Rate
Arbitrated
Total
Per Annum
Safety Net
Rate Per
Adjustment
Annum
$
$
$
Directors of Nursing—Level 5
Grade 1
46125
3547.00
49672.00
Esperance Community Nursing Home
Grade 2
49200
3547.00
52747.00
Dean Lodge
McDougall Park Nursing Home
Rockingham Nursing Home

81 W.A.I.G.
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OPTICAL MECHANICS AWARD, 1971
NO. 9 OF 1970
24.—WAGES.
The minimum weekly rate of wage payable to an employee covered by this award shall include the base rate plus the
Arbitrated Safety Net Adjustment expressed hereunder:
Base
Arbitrated
Minimum
Rate
Safety Net
Rate
Adjustments
Adults (total wage per week)
(a)
Optical Mechanic
397.60
88.00
485.60
(b)
Optical Employee:
First 3 months of experience
316.30
88.00
404.30
Thereafter
342.40
88.00
430.40
Apprentices (wage per week expressed as a percentage of the tradesperson's rate)
(a)
Five-year term %
First year
40
Second year
48
Third year
55
Fourth year
75
Fifth year
88
(b)
Four-year term First year
42
Second year
55
Third year
75
Fourth year
88
Junior Employees: Junior employees shall receive the prescribed percentage of the Optical Worker first three months
of experience rate per week.
%
Under 16 years of age
50
17 years of age
60
18 years of age
75
19 years of age
90
20 years of age
100
Leading Hands: In addition to the appropriate rate prescribed in subclause (1) of this clause a leading hand shall be
paid:
$ Per Week
(a)
if placed in charge of
not less than 3 and not
more than 10 other employees
20.15
(b)
if placed in charge of
more than 10 and not more
than 20 other employees
30.35
(c)
if placed in charge of more
than 20 other employees
39.85
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

24A.—MINIMUM WAGE—ADULT MALES AND FEMALES
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult Award
Wage unless otherwise provided in this clause.
(1)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
(2)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
(3)
Unless otherwise provided in this subclause adults employed as casual or part time employees shall not be paid less
than pro rata the Minimum Adult Award Wage according to the hours worked.
(4)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provisions to the Minimum Adult Award Wage of $413.40 per week.
(5)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships, or
Jobskills traineeships or to other categories of employees who by prescription are paid less than the
minimum award rate.
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(b)

(6)

(7)

(8)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

(1)

(2)

Liberty to apply is reserved in relation to employees excluded under (aa) above and any special categories
of employees not included here or otherwise in relation to the application of the Minimum Adult Award
Wage.
Subject to this subclause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payment during sick leave,
long service leave and annual leave and for all other purposes of this award.
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult apprentice
in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate requires
specific mention as at 13th November 1997).
Minimum Adult Wage
“The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

OUTSTATION PILOT CREWS—HARBOUR AND LIGHT DEPARTMENT AWARD 1981
NO. A 4 OF 1981
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the July 2001
State Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against
any equivalent amount in rates of pay received by employees whose wages and conditions of employment are
regulated by this award which are above the wage rates prescribed in the award. Such above award payments include
wages payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise
agreements and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
5.—RATES OF PAY
The following shall be the minimum weekly rates of pay for employees covered by this Award—
$
ASNA
Launch Master
462.10
52.00
Deckhand
421.55
52.00

TOTAL
551.10
510.55

It is a term of this Award that the union undertakes for the duration of the Principles determined by the Commission
in Court Session in Application No. 1940 of 1989 not to pursue any extra claims award or overaward except when
consistent with the State Wage Principles.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
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These arbitrated safety net adjustments shall be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award. For these purposes over award rates of
pay in any industrial agreement affecting employees whose terms of employment are also regulated by the award
shall likewise be liable to absorption unless contrary to the terms of the industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

(1)

PAINT AND VARNISH MAKERS’ AWARD
NO. 22 OF 1957
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
22.—RATES OF PAY
The minimum weekly rate of wage payable to an employee covered by this award shall include the base rate plus the
Arbitrated Safety Net Adjustment expressed hereunder:
Base
Arbitrated
Minimum
Rate
Safety Net
Rate
Adjustments
$
$
$
Adult Employees
Bulk Paint Tinting First three months training and
experience
396.90
88.00
484.90
After three months training and
experience
404.90
88.00
492.90
Varnish Making First three months training and
experience
396.90
88.00
484.90
After three months training and
experience
404.90
88.00
492.90
Paint Mixing and/or Operator of
Wet Grinding Machine of any Kind First three months training and
experience
381.80
88.00
469.80
After three months training and
experience
389.90
88.00
477.90
Caustic Plant First three months training and
experience
381.80
88.00
469.80
After three months training and
experience
389.90
88.00
477.90
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Arbitrated
Safety Net
Adjustments
$

Minimum
Rate

$
$
All others First three months training and
experience
371.20
88.00
459.20
After three months training and
experience
379.30
88.00
467.30
Junior Employees
Junior employees shall receive the following percentage of the adult minimum rate shown in subclause (1) hereof for
the class of work on which they are engaged.
%
Under 16 years of age
50
At 16 years of age
60
At 17 years of age
70
At 18 years of age
80
At 19 years of age
90
At 20 years of age
Adult Rates
In addition to the wage rates shown in subclause (1) hereof, an employee shall be paid, in lieu of all other disability
allowances, an industry allowance of $15.50 per week and this allowance shall be for all purposes of the Award.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

PAINTERS (GOVERNMENT SHIPPING) AWARD
NO. 32 OF 1961
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

6.—RATES OF PAY
The following shall be the minimum rates of wages payable to employees bound of this award.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
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These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
COLUMN A
COLUMN B
ASNA
TOTAL
Per Week
Per Week
$
$
(1)
Wages
(a)
Painter or signwriter
379.10
389.10
50.00
439.10
(b)
Leading hand painter,
in charge of:
3 or more tradesmen
or of 6 workers to be,
paid above a tradesmans
ordinary rate of work
23.50
(2)
Disabilities Allowance
13.90
(3)
Tool Allowance
2.80
Provided that this allowance shall not be paid where the employer supplies the
employee with all necessary tools.
The rate in Column A shall apply from and the rate in Column B from
(4)
An employee who has not completed nine months' continuous service with his
employer and who is retrenched shall, for each week of continuous
employment with that employer immediately prior to his retrenchment (other
than any week for which he has been paid as a casual employee) be paid the
lost time allowance prescribed herein less any payment made to him in respect
of sick leave or public holidays during that employment:Allowance for lost time, ten statutory holidays and ten days sick leave and
33.70
follow the job, to vary 9.7 per cent in any increase or decrease in wages
A casual employee i.e. an employee who is not provided with one months
(5)
continuous employment shall be paid twenty per cent of the ordinary rate in
addition to the ordinary rates whilst so employed.
(6)
Deleted by Order 1940 of 1989.
(7)
Deleted by Order 1940 of 1989.
(2) The rates of wages prescribed in column "A" of subclause (1) of this clause shall have effect on and from the 20th
day of October, 1988, and the rates of wages prescribed in column "B" of subclause (1) of this clause shall have
effect on and from the 20th day of April, 1989.

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

PARLIAMENTARY EMPLOYEES AWARD 1989
NOS. A 15 OF 1987, A 4 OF 1988,
A 7 OF 1988, AND A 7 OF 1989
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
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Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
24.—PARLIAMENTARY OFFICERS—SALARIES
For the time being, the provisions of Public Service Salaries Agreement, 1985, No. PSA AG 5 of 1985 shall be
applied by the employer to Parliamentary Officers covered by this award, including any variations thereto, at the
same date and to the same extent until it is replaced.
The employer shall allocate to Parliamentary Officers one or more of the salary levels prescribed in Agreement No.
PSA AG 5 of 1985 or its replacement.
The annual salaries applicable to Officers covered by this award shall be as follows—

Level

Level 1
Under 17 years
17 years
18 years
19 years
20 years
1.1
1.2
1.3
1.4
1.5
1.6
1.7
1.8
1.9
Level 2
2.1
2.2
2.3
2.4
2.5
Level 3
3.1
3.2
3.3
3.4
Level 4
4.1
4.2
4.3
Level 5
5.1
5.2
5.3
5.4
Level 6
6.1
6.2
6.3
6.4
Level 7
7.1
7.2
7.3
Level 8
8.1
8.2
8.3
Level 9
9.1
9.2
9.3
Class 1
Class 2
Class 3
Class 4

Salary Per
Annum
$

Arbitrated
Safety Net
Adjustments
$

Total Salary
Per Annum
$

10,445
12,207
14,238
16,481
18,507
20,331
20,983
21,634
22,281
22,932
23,583
24,332
24,850
25,616

2,357
2,752
3,214
3,721
4,180
4,590
4,590
4,590
4,695
4,695
4,695
4,591
4,591
4,591

12,802
14,961
17,452
20,202
22,687
24,921
25,573
26,224
26,976
27,627
28,278
28,923
29,441
30,207

26,533
27,236
27,975
28,756
29,573

4,591
4,591
4,591
4,591
4,591

31,124
31,827
32,566
33,347
34,164

30,696
31,571
32,473
33,399

4,591
4,591
4,591
4,591

35,287
36,162
37,064
37,990

34,669
35,664
36,688

4,591
4,487
4,487

39,260
40,151
41,175

38660
39993
41,378
42,815

4,487
4,487
4,487
4,487

43,147
44,480
45,865
47,302

45,126
46,697
48,323
50,059

4,487
4,487
4,487
4,487

49,613
51,184
52,810
54,546

52,721
54,563
56,567

4,487
4,487
4,487

57,208
59,050
61,054

59,824
62,157
65,050

4,487
4,487
4,487

64,311
66,644
69,537

68,663
71,104
73,888
78,098
82,308
86,516
90,726

4,487
4,487
4,487
4,487
4,487
4,487
4,487

73,150
75,591
78,375
82,585
86,795
91,003
95,213

81 W.A.I.G.
(4)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

2209

It is the term of this award or agreement that the Association undertakes for the duration of the Principles
determined by the Commission in Court Session in Application No. 704 of 1991 not to pursue any extra claims,
award or overaward except when consistent with the State Wage Principles.
24A.—ARBITRATED SAFETY NET ADJUSTMENT
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
25.—PARLIAMENTARY SUPPORT SERVICES EMPLOYEE WAGES
(1)
The weekly wage applicable to Parliamentary Support Services Employees covered by this award shall be as follows:
(a) Classification
Base Rate
Arbitrated
Total Rate
Per Week
Safety Net
Per Week
$
Adjustments
$
$
Kitchen Hands and Gardeners
1st year of service
372.08
88
460.08
2nd year of service
376.68
88
464.68
3rd year of service
380.58
88
468.58
Steward/Cleaner
1st year of service
391.45
88
479.45
2nd year of service
395.96
88
483.96
3rd year of service
399.65
88
487.65
Steward/Cleaner and Relieving Bar
Attendant
1st year of service
401.69
88
489.69
2nd year of service
406.41
88
494.41
3rd year of service
410.82
88
498.82
Cook (Cakes and Second)
1st year of service
414.51
88
502.51
2nd year of service
419.32
90
509.32
3rd year of service
423.53
90
513.53
Assistant Chief Steward
1st year of service
425.17
90
515.17
2nd year of service
431.53
90
521.53
3rd year of service
437.27
90
527.27
Horticulturist (Certificate)
1st year of service
433.27
90
523.27
2nd year of service
438.60
90
528.60
3rd year of service
442.95
90
532.95
Tradesperson Cook
1st year of service
454.79
90
544.79
2nd year of service
459.10
90
549.10
3rd year of service
462.89
88
550.89
Chef, Chief Steward and
Bar Attendant
1st year of service
491.90
88
579.90
2nd year of service
498.15
88
586.15
3rd year of service
504.61
88
592.61
Foreperson of Horticulture
1st year of service
478.27
88
566.27
2nd year of service
483.19
88
571.19
3rd year of service
487.39
88
575.39
(2)
Apprentices: The weekly wage rate shall be a percentage, as hereunder, of the tradesperson's rate:
Five Year Term
%
First Year
40
Second Year
48
Third Year
55
Fourth Year
75
Fifth Year
88
%
Four Year Term
First Year
42
Second Year
55
Third Year
75
Fourth Year
88
Three and a Half Year Term
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%
First Six Months
42
Next Year
55
Next Following Year
75
Final Year
88
Three Year Term
First Year
55
Second Year
75
Third Year
88
For the purpose of this clause "Tradesperson's Rate" means the rate of pay for a tradesperson under this award.
The following allowances shall be paid to Parliamentary Support Services Employees indexed according to State
Wage decisions and shall be:—
(a)
Chef
1st year
$94.37 per fortnight
2nd year
$188.85 per fortnight
(b)
Tradesperson Cook
(Sous Chef)
1st year
$ 61.38 per fortnight
2nd year
$ 94.37 per fortnight
(c)
Stewards to Speaker
and President
$ 47.03 per fortnight
An allowance of $27.38 per fortnight shall be paid to all Parliamentary Support Services Employees employed in the
kitchen, dining room and bar areas.

PARTICLE BOARD EMPLOYEES’ AWARD, 1964
NO. 22 OF 1964
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

5.—WAGES
It is a term of this award that the union undertakes for the duration of the Principles determined by the Commission in Court
Session in Application No. 704 of 1991 not to pursue any extra claims, award or over award except when consistent with the
State Wage Principles.
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The minimum rates of wage payable to employees covered by this Award shall be:
Rate
Supplementary
ASNA
Award
of Wage
Payment
Rate
$
$
$
Grade 1
326.80
15.90
50.00
392.70
Trainee Operator
Yard Hand
Packaging
Machine Assistant
Factory Hand
Grade 2
337.70
15.90
50.00
403.60
Flaker/Knife Room
Operator
Overlay Operator
Log Deck/Chipping
Operator
Glue Mixer
Paper Impregnation
Operator
Log Tower Operator
Gatekeeper
Grade 3
346.20
15.90
50.00
412.10
Residue & Waste Operator
Flooring & Grading
Operator
Log Deck Loader
Knife Setter & Grinder
& Changing Knives
Grade 4
362.70
15.90
50.00
428.60
Laboratory Assistant
Finishing Line
Logyard Loader
Panel Saw Operator
Sanding & Grading
Operator
Grade 5
378.70
15.90
50.00
444.60
Drier Operator
Despatch
Forming Machine Operator
Relief Operator
Press Operator
Resin Plant Operator
Grade 6
396.30
15.90
50.00
462.20
Senior Melamine Operator
Senior Finishing Operator
Senior Shift Operator
(2)
Junior Employee: (percentage of sum of Grade 1 rate of wage $326.80 and supplementary payments prescribed)—
BASE
SUPPLEASNA
AWARD
RATE
MENTARY
RATE
PAYMENT
%
$
$
$
Between 15 and 16
years of age
35
114.38
5.57
17.50
137.45
Between 16 and 17
years of age
45
147.06
7.16
22.50
176.71
Between 17 and 18
years of age
55
179.74
8.75
27.50
215.98
Between 18 and 19
years of age
70
228.76
11.13
35.00
274.89
Between 19 and 20
years of age
80
261.44
12.72
40.00
314.16
Between 20 and 21
years of age
95
310.46
15.10
47.50
373.06
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
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Leading Hands:
(a)
A leading hand, if placed in charge of three to ten employees shall be paid $14.90 per week in addition to
the appropriate wage prescribed.
(b)
A leading hand, if placed in charge of eleven to twenty employees shall be paid $22.40 per week in
addition to the appropriate wage prescribed.
Supplementary Payments:
(a)
As shown in the rates payable under the provisions of this clause—
(i)
an employee, other than a junior employee, shall be paid a supplementary payment of $15.90 per
week; and
(ii)
a junior employee shall be paid per week a percentage of the $15.90 being the percentage which
appears against his/her age in subclause (2) of this clause.
(b)
(i)
The supplementary payments as prescribed in paragraph (a) hereof are in substitution for any
overaward payment as defined hereunder. Any such over award payment applicable at the time of
the introduction of supplementary payments into the Award shall be reduced by the amount of the
supplementary payment prescribed for the classification concerned.
(ii)
"Over award payment" is defined as the amount (whether it be termed "over award payment",
"attendance bonus", "service increment", or any term whatsoever) which an employee would
receive in excess of the "base rate" for the classification in which such employee is engaged,
provided that such payment shall exclude overtime, shift allowances, penalty rates, disability
allowances, fares and travelling time allowances and any other ancillary payments of a like nature
prescribed by this Award.
(iii)
Subject to subclause (5) of this clause, the Award rate prescribed in subclauses (1) and (2) of this
clause and which includes the supplementary payment also prescribed within this clause shall be
paid for all purposes of the Award.
(c)
The supplementary payments prescribed by this clause shall not be payable to employees during their first
month of employment with the employer.
Calculation of Wage Rates—State Wage Case Decisions:
In circumstances where award wages are to be increased as a result of State Wage Case Decisions, the amount of the
increase shall be calculated and applied to the wages clause as follows:
(a)
Where the State Wage Case Decision provides that Award wages be increased by a flat amount, that
amount shall be applied to the award Base Rate only.
(b)
Where the State Wage Case Decision provides that Award wages be increased by a percentage amount, that
amount shall be applied to the award Base Rate and the Supplementary Payment.
Such a percentage increase shall also apply to the leading hand allowances, the special payment and the
disability allowances.
(c)
In the instances outlined in paragraphs (a) and (b) hereof the new award rate shall be calculated by adding
the award Base Rate and the Supplementary Payment.
(d)
Where the State Wage Case Decision provides for a plateau formula (that is, a combination of a percentage
increase and a flat money amount), the plateau level shall be determined by reference to the award Base
Rates, and the Award rate and the Supplementary Payment shall be calculated by subtracting the award
Base Rate from the Award rate.

PARTICLE BOARD INDUSTRY AWARD
NO. R 10 OF 1978
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
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Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
SCHEDULE I—RATES OF PAY
PARTICLE BOARD INDUSTRY AWARD (S.W.L.D.) NO. 10 OF 1978
The minimum rates of wage payable to employees covered by this award shall be as follows:
(a)
GRADE
BASE RATE
PER WEEK
ASNA
TOTAL
$
$
Grade 1
346.45
64.00
410.45
Trainee Operator, Packing
Cleaner, Factory/Yard Hand.
Grade 2
354.35
64.00
418.35
Flaker/Knife Room Operator,
Overlay Operator, Log Deck
Operator, Glue Mixer
Melamine Forklift
Grade 3
366.85
64.00
430.85
Flooring and Grading Operator,
Storeperson, Log Deck Loader,
Paper Impregnation Operator,
Log Tower Operator,
Packaging Forklift
Grade 4
380.70
64.00
444.70
Laboratory Assistant, Despatch
Forklift, Logyard Loader, Panel
Saw Operator, Sanding and
Grading Operator.
Grade 5
392.65
64.00
456.65
Drier Operator, Despatcher,
Forming Machine Operator, Relief
Operator, Press Operator, Resin
Plant Operator.
Grade 6
438.00
64.00
502.00
Senior Melamine Operator, Senior
Finishing Operator, Senior Shift
Operator, Quality Control Officer.
Driver of Motor Vehicles
(a)
Not exceeding 25 cwt capacity
355.10
64.00
419.10
(b)
Exceeding 25 cwt but under 3 tons
358.20
64.00
422.20
(c)
Exceeding 3 tons but under 6 tons
362.25
64.00
426.25
(d)
Exceeding 6 tons but under 7 tons
362.95
64.00
426.95
(e)
Exceeding 7 tons but under 8 tons
365.05
64.00
429.05
(f)
Exceeding 8 tons but under 9 tons
365.35
64.00
429.35
(g)
Exceeding 9 tons but under 10 tons
366.00
64.00
430.00
(h)
Exceeding 10 tons but under 11 tons
366.65
64.00
430.65
(i)
Exceeding 11 tons but under 12 tons
367.80
64.00
431.80
(j)
Exceeding 12 tons but under 13 tons
368.75
64.00
432.75
(k)
Exceeding 13 tons but under 14 tons
369.70
64.00
433.70
(l)
Exceeding 14 tons but under 15 tons
360.65
64.00
424.65
(m)
Exceeding 15 tons but under 16 tons
371.40
64.00
435.40
(n)
Exceeding 16 tons but under 17 tons
371.70
64.00
435.70
(o)
Exceeding 17 tons but under 18 tons
372.45
64.00
436.45
(p)
Exceeding 18 tons but under 19 tons
373.40
64.00
437.40
(q)
Exceeding 19 tons but under 20 tons
374.20
64.00
438.20
(r)
Exceeding 20 tons but under 21 tons
375.25
64.00
439.25
(s)
Exceeding 21 tons but under 22 tons
376.20
64.00
440.20
(t)
Exceeding 22 tons but under 23 tons
376.70
64.00
440.70
(u)
Exceeding 23 tons and over........
377.10
64.00
441.10
(v)
Driver of a Motor Vehicle (not being a tractor) drawing a trailer:
(aa)
For a loader single-axle trailer $1.60 per day extra
(bb)
For an empty single-axle trailer $1.95 per day extra
(cc)
For any other empty trailer $1.10 per day extra.
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An employee who in the course of his/her employment drives le with self-loading equipment which requires the
possession of a certificate of competency paid an extra $10.40 per week.
BASE RATE
PER WEEK
ASNA
TOTAL
$
$
$

(3)

(4)

Driver of Articulated Vehicles
(a)
Not exceeding 9 tons capacity
(b)
9 tons and over but under 10 tons
(c)
10 tons and over but under 11 tons
(d)
11 tons and over but under 12 tons
(e)
12 tons and over but under 13 tons
(f)
13 tons and over but under 14 tons
(g)
14 tons and over but under 15 tons
(h)
15 tons and over but under 16 tons
(i)
16 tons and over but under 17 tons
(j)
17 tons and over but under 18 tons
(k)
18 tons and over but under 19 tons
(l)
19 tons and over but under 20 tons
(m)
20 tons and over but under 21 tons
(n)
21 tons and over but under 22 tons
(o)
22 tons and over but under 23 tons
(p)
23 tons and over but under 24 tons
(q)
24 tons and over but under 25 tons
(r)
25 tons and over but under 26 tons
(s)
26 tons and over but under 27 tons
(t)
27 tons and over but under 28 tons
(u)
28 tons and over but under 29 tons
(v)
29 tons and over but under 30 tons
(w)
30 tons and over but under 31 tons
(x)
31 tons and over but under 32 tons
(y)
32 tons and over but under 33 tons
(z)
33 tons and over but under 34 tons
(aa)
34 tons and over but under 35 tons
(ab)
35 tons and over but under 36 tons
(ac)
36 tons and over but under 37 tons
(ad)
37 tons and over but under 38 tons
(ae)
38 tons and over but under 39 tons
(af)
39 tons and over but under 40 tons
(ag)
40 tons and over but under 41 tons
(ah)
41 tons and over but under 42 tons
(ai)
42 tons and over but under 43 tons
(aj)
43 tons and over but under 44 tons
(ak)
44 tons and over but under 45 tons
(al)
45 tons and over but under 46 tons
(am)
46 tons and over but under 47 tons
(an)
47 tons and over but under 48 tons
(ao)
48 tons and over but under 49 tons
(ap)
49 tons and over but under 50 tons
(aq)
50 tons and over but under 51 tons
(ar)
51 tons and over but under 52 tons
(as)
52 tons and over but under 53 tons
(at)
53 tons and over but under 54 tons
(au)
54 tons and over but under 55 tons
(av)
55 tons and over.................
Driver of Double Articulated Vehicle or Road Train:
(a)
Not exceeding 31 tons capacity
(b)
31 tons and over but under 32 tons
(c)
32 tons and over but under 33 tons
(d)
33 tons and over but under 34 tons
(e)
34 tons and over but under 35 tons
(f)
35 tons and over but under 36 tons
(g)
36 tons and over but under 37 tons
(h)
37 tons and over but under 38 tons
(i)
38 tons and over but under 39 tons
(j)
39 tons and over but under 40 tons
(k)
40 tons and over but under 41 tons
(l)
41 tons and over but under 42 tons
(m)
42 tons and over but under 43 tons
(n)
43 tons and over but under 44 tons
(o)
44 tons and over but under 45 tons

370.10
371.30
371.60
372.20
372.55
373.60
375.00
375.40
376.30
377.00
378.20
379.00
379.50
380.30
381.40
382.30
382.90
383.30
384.15
385.25
385.85
386.60
387.45
388.50
389.55
389.85
390.60
391.65
392.85
393.55
394.20
395.50
396.40
397.05
398.10
399.20
399.90
400.70
401.70
402.75
403.60
404.30
405.40
406.35
407.20
408.05
409.05
409.95

64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00

434.10
435.30
435.60
436.20
436.55
437.60
439.00
439.40
440.30
441.00
442.20
443.00
443.50
444.30
445.40
446.30
446.90
447.30
448.15
449.25
449.85
450.60
451.45
452.50
453.55
453.85
454.60
455.65
456.85
457.55
458.20
459.50
460.40
461.05
462.10
463.20
463.90
464.70
465.70
466.75
467.60
468.30
469.41
470.35
471.20
472.05
473.05
473.95

392.50
392.95
393.65
394.30
395.25
395.70
396.60
397.25
397.80
399.30
400.10
400.70
401.70
402.50
403.10

64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00

456.50
456.95
457.65
458.30
459.25
459.70
460.60
461.25
461.80
463.30
464.10
464.70
465.70
466.50
467.10
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BASE RATE
PER WEEK
$
403.90
405.10
405.40
406.25
407.20
407.90
408.45
409.40
410.25
410.95
411.85
349.75
355.00
330.95
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ASNA
$
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00
64.00

TOTAL
$
467.90
469.10
469.40
470.25
471.20
471.90
472.45
473.40
474.25
474.95
475.85
413.75
419.00
394.95

(p)
45 tons and over but under 46 tons
(q)
46 tons and over but under 47 tons
(r)
47 tons and over but under 48 tons
(s)
48 tons and over but under 49 tons
(t)
49 tons and over but under 50 tons
(u)
50 tons and over but under 51 tons
(v)
51 tons and over but under 52 tons
(w)
52 tons and over but under 53 tons
(x)
53 tons and over but under 54 tons
(y)
54 tons and over but under 55 tons
(z)
55 tons and over.................
Tow Motor Operator.....................
Driver of Logging Tractor..............
Crane or Fork Lift Assistant...........
JUNIOR EMPLOYEES:
In addition to such amounts as may be prescribed by subclause (2) of Clause 7.—Junior Employees, junior employees
shall receive the following percentage of a Particle Board Employee Grade 1 wage rate:
Between 16 and 17 years of age
45%
Between 17 and 18 years of age
55%
LEADING HANDS:
(a)
Any employee placed by the employer in charge of not less than three and not more than ten other employees
shall be paid $17.30 per week extra.
(b)
Any employee placed by the employer in charge of more than ten other employees shall be paid $26.10 per
week extra.
SUPPLEMENTARY PAYMENTS:
(a)
In addition to the Base Rate Per Week prescribed in this schedule, all adult employees shall be paid a
supplementary payment of $39.90 per week for all purposes of this award.
(b)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
CALCULATION OF WAGE RATES—STATE WAGE CASE DECISIONS:
In circumstances where award wages are to be increased as a result of State Wage Case Decisions, unless otherwise
specified in such decisions the amount of the increase shall be calculated and applied to this Schedule as follows:
(a)
Where the State Wage Case Decision provides that Award wages be increased by a flat amount, that amount
shall be applied to the Base Rate only.
(b)
Where the State Wage Case Decision provides that Award wages be increased by a percentage amount, that
amount shall be applied to that Base Rate and Supplementary Payment.
Such a percentage increase shall also apply to the Leading Hand Allowances, the Special Payment and the
Disability Allowances.
(c)
In the instances outlined in paragraphs (a) and (b) hereof the new wage rate shall be calculated by adding the
Base Rate and the Supplementary Payment.
(d)
Where the State Wage Case Decision provides for a plateau formula (that is, a combination of a percentage
increase and a flat money amount), the plateau level shall be determined by reference to the Base Rate and the
Award Rate and the Supplementary Payment shall be calculated by subtracting the Base Rate from the Award
Rate.

(a)

PASTRYCOOKS’ AWARD
NO. 24 OF 1981
10.—WAGES
The total minimum wage payable each week shall consist of appropriate allowances and the Award Rate
(comprising Base Rate, Supplementary Payment and Arbitrated Safety Net Adjustments) as set out in this
clause—
Classification
Base Rate
SuppleArbitrated
Award Rate
$
mentary
Safety Net
$
Payment
Adjustments
$
$
Adults:
Single Hand Pastrycook
371.10
34.10
88.00
493.20

2216

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
Classification

(3)

(4)

81 W.A.I.G.

Base Rate
$

SuppleArbitrated
Award Rate
mentary
Safety Net
$
Payment
Adjustments
$
$
Pastrycook
365.20
37.80
88.00
491.00
Cake Decorator
359.40
88.00
447.40
Assistant
329.60
88.00
417.60
(b)
(i)
The rates of pay in this award include arbitrated safety net adjustments available since December
1993, under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of
pay received by employees since 1 November 1991 above the rate prescribed in the Award,
except where such absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those
resulting from enterprise agreements, are not to be used to offset arbitrated safety net
adjustments.
(ii)
The supplementary payment set out in this clause is to be paid in addition to the base rates
prescribed by this clause, and the total rate prescribed by this clause is the award rate of pay
prescribed by this clause for the respective classification.
(iii)
The supplementary payment set out in this clause represents payment in lieu of equivalent
overaward payments.
(iv)
"Overaward payment" is defined as the amount (whether it be termed "overaward payment",
"attendance bonus" or any term whatsoever) which an employee would receive in excess of the
"award wage". Provided that such payment shall exclude overtime, shift allowance, penalty rates,
disability allowances, fares and travelling allowances and any other ancillary payments of a like
nature prescribed by the award.
(2)
Junior Workers: Junior workers shall be paid the following percentage of the rate prescribed for an
Assistant.
%
Under 16 years of age
40
16 to 17 years of age
50
17 to 18 years of age
60
18 to 19 years of age
70
19 to 20 years of age
80
20 to 21 years of age
90
Apprentices—(Percentage of 'Pastrycooks' rate per week):
Four Year Term
%
First year
42
Second year
55
Third year
75
Fourth year
88
Three and a Half Year Term %
First six months
42
Next year
55
Next year
75
Final year
88
Three Year Term
First year
55
Second year
75
Third year
88
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult
Award Wage unless otherwise provided in this clause.
(a)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the
beginning of the first pay period on or after 1st August 2001.
(b)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions to July 2000, including the increase in Matter No. 654 of
2000.
(c)
Unless otherwise provided in this subclause adults employed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award Wage according to the hours worked.
(d)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provisions to the Minimum Adult Award Wage of $413.40 per week.
(e)
(i)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
traineeships, or Jobskills traineeships or to other categories of employees who by prescription are
paid less than the minimum award rate.
(ii)
Liberty to apply is reserved in relation to employees excluded under paragraph (i) above and any
special categories of employees not included here or otherwise in relation to the application of the
Minimum Adult Award Wage.
(f)
Subject to this subclause the Minimum Adult Award Wage shall—
(i)
apply to all work in ordinary hours.
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(ii)

(5)

apply to the calculation of overtime and all other penalty rates, superannuation, payment during
sick leave, long service leave and annual leave and for all other purposes of this award.
(g)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult
apprentice in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate
requires specific mention as at 13th November 1997).
(h)
Minimum Adult Wage
“The rates of pay in this award include the minimum weekly wage for adult employees payable under the
2001 State Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will
be offset against any equivalent amount in rates of pay received by employees whose wages and conditions
of employment are regulated by this award which are above the wage rates prescribed in the award. Such
above award payments include wages payable pursuant to enterprise agreements, consent awards or award
variations to give effect to enterprise agreements and over award arrangements. Absorption which is
contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles,
excepting those resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
Leading Hand: In addition to the rates prescribed by this clause a leading hand shall be paid per week if placed in
charge of:
Rate per Week
$
(a)
(b)
(c)
(d)

(6)

Less than four other employees
Four or more but not more than ten other employees
More than ten but not more than 20 other employees
More than 20 other employees

12.40
19.60
30.10
38.70

Casual Workers: In addition to the rate prescribed by this clause a casual worker shall be paid a loading of 20 per
cent. The loading shall not be included in the wage for the purpose of calculating an entitlement to any additional
payment provided by Clause 9.—Additional Rates of this Award.

PERMANENT BUILDING SOCIETIES ADMINISTRATIVE AND CLERICAL OFFICERS) AWARD, 1975
NO. 26 OF 1975
1B.—MINIMUM ADULT AWARD WAGE
(1)
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
(2)

The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.

(3)

The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.

(4)

Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.

(5)

Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.

(6)

(a)

The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.

(b)

Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.

(7)

(8)

Subject to this clause the Minimum Adult Award Wage shall—
(a)

apply to all work in ordinary hours.

(b)

apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.

Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
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10.—RATES OF PAY
The minimum rates of pay for employees covered by this Award shall be as follows—
(1)

(a)

Automatic Range—Clerical/Administrative
Officers:
At 16 years of age
At 17 years of age
At 18 years of age
At 19 years of age
At 20 years of age
At 21 years of age or
1st year of adult service
At 22 years of age or
2nd year of adult service
At 23 years of age or
3rd year of adult service
At 24 years of age or
4th year of adult service
At 25 years of age or
5th year of adult service

(b)

(c)

Classified Clerical/Administrative Officers:
Grade 1—Year 1
Year 2
Year 3
Grade 2—Year 1
Year 2
Year 3
Year 4
Grade 3—Year 1
Year 2
Year 3
Year 4
Transition:
Where an employee was employed by a respondent to
this award prior to the beginning of the first pay
period commencing on or after the
20th day of September 1988 such employee shall
retain the right to progress by automatic increments
in accordance with the following—
At 26 years of age or
6th year of adult service
At 27 years of age or
7th year of adult service
At 28 years of age or
8th year of adult service

Per Annum
$
10303
11369
12964
15561
17188
18825

ASNA
$
1427.00
1575.00
1796.00
2156.00
2381.00
2608.00

TOTAL
11730.00
12944.00
14760.00
17717.00
19569.00
21433.00

19238

2608.00

21846.00

19749

2608.00

22357.00

20054

2608.00

22662.00

20564

2608.00

23172.00

21074
21490
21990
22191
22698
23204
23715
24225
24736
25249
25758

2608.00
2608.00
2608.00
2608.00
2608.00
2608.00
2713.00
2713.00
2713.00
2713.00
2713.00

23682.00
24098.00
24598.00
24799.00
25306.00
25812.00
26428.00
26938.00
27449.00
27962.00
28471.00

21074

2608.00

23682.00

21490

2608.00

24098.00

21990

2608.00

24598.00

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(2)

(1)

An unclassified officer employed as a typist or stenographer and who performs such work of typing or stenography
as the case may be for the major and substantial part of his/her working time shall be paid an allowance at the rate of
not less than $176 per annum in the case of a typist and $293 per annum in the case of a stenographer in addition to
the appropriate rate prescribed above provided that in the case of a typist the officer has satisfied the Society that
he/she can attain a speed of 50 words per minute typing and in the case of a stenographer a speed of 50 words per
minute typing and 80 words per minute shorthand.
34.—HOME BUILDING SOCIETY—CLASSIFICATION STRUCTURE
AND RATES OF PAY
This clause replaces Clause 10.—Rates of Pay of the Award insofar as it applies to clerical employees employed by
Home Building Society.
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(2)

The following shall be the minimum rates of pay for employees covered by this award employed by Home Building
Society—
SCHEDULE A – SALARIES AND SALARY RANGES
(a)
Adult Employees
Arbitrated Safety
(Base Rate)
Net Adjustment
Total Rate
$ per annum
$ per annum
$ per annum
(i)
Grade 1
18825-19238
4588.00
23413.00 -23826.00
General
(ii)
Grade 2
19749-20564
4588.00
24337.00 -25152.00
Advanced General Clerk
(iii) Grade 3
21074-21990
4588.00
25662.00 -26683.00
Senior Clerk
(iv)
Grade 4
22191-24088
(3128 if Salary is less
than or equal to
Specialists
26884.00 -28677.00
$26604.96 as at
31/07/99
OTHERWISE
3024)
PLUS 782.00
(v)
Grade 5
24225-25758
4589.00
28814.00 -30347.00
Supervisor/Senior Specialist
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(b)
Junior employees
Employees less than 21 years of age shall receive the appropriate percentage of the minimum wage of the
grade for their minimum wage of the grade for their position:
17 year old
60.39% of relevant Grade
18 year old
68.86% of relevant Grade
19 year old
82.65% of relevant Grade
20 year old
91.30% of relevant Grade
On turning 21 years of age employees shall receive the full minimum range of the grade for the position.
(3)
(4)

(5)
(6)

(7)
(8)

No employee shall as a result of the implementation of this classification structure suffer any reduction in wages or
conditions which the employee was receiving as at 1 October 1991.
Wage increases shall occur according to the following:
(a)
Employees who are under 21 years of age shall receive increases according to their age.
(b)
Adult employees shall receive performance increments within their classified grade.
The finalisation of the process by which this will occur is to be determined.
A formal appraisal system will be used that shall measure performance and determine the magnitude of any
increase. Employees with less than satisfactory performance will not receive increases. The system will
include provisions on counselling and training to be used in such cases.
(c)
Employees promoted from one grade to the next grade shall commence on the minimum rate of pay
prescribed for the higher grade.
An employee solely engaged for five days or more on duties classified at a higher grade than his/her ordinary grade
shall be paid the base rate of the higher grade whilst so engaged.
Transitional arrangements:
To enable an orderly transition the following arrangements shall apply:
(a)
An employee shall be transferred to the new classification structure as of the first pay period commencing
on or after 1 October 1991.
(b)
Employees in receipt of a wage less than the minimum rate of pay for that grade shall receive the minimum
rate of pay for that grade.
(c)
Employees in receipt of a rate of pay higher than the maximum rate of pay for that grade shall be "red
circled" until the rate of pay they receive is equal to the maximum rate of pay for that grade.
(d)
Employees who are paid a rate of pay within the rate for the grade of the position occupied shall continue to
receive that rate of pay.
(e)
All employees "red circled" in accordance with paragraph (c) of this subclause shall not receive any
increase or any State Wage Case increases until their current rate of pay falls within the range for the grade
of the position occupied.
New employees commencing with the Society shall receive the minimum rate of pay for the grade of the position
offered. Movement within the range shall occur in accordance with subclause (4).
Prior to 1 March 1992, the parties agree to consult and to address any problems arising from the operation of the new
structure and criteria.
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Award grading structure:
GRADE 1—GENERAL CLERKS
A General Clerk is an employee who undertakes a range of tasks which require the basic general clerical skills.
A Grade 1 Clerk would be expected to have no or limited responsibility and discretion over the content of work
performed. Direct supervision is required. No or limited experience is necessary initially as training will be
performed 'on the job' or by the Society's training sections.
GRADE 1—CLERICAL/OFFICE SKILLS INCLUDE:
COMMUNICATION SKILLS—
Written—information recording, note taking, correspondence to clients.
Oral—communication with clients by telephone and at counter.
INFORMATION HANDLING SKILLS—
Mailroom, filing, collating, record keeping, documentation procedures.
TECHNICAL SKILLS—
Telex operations, simple calculating, operation of photocopy machines, keyboarding, typewriting (copy typing) basic
data entry, general cash handling under supervision.
INTERPERSONAL SKILLS—
Initial client/public contact point.
GRADE 2—ADVANCED GENERAL CLERKS
An Advanced General Clerk is an employee who undertakes a range of advanced clerical duties and who possesses
extensive experience in the appropriate Grade 1 skills.
The employee will have a sound knowledge of the Society's structure and its systems, will probably have experience
in a number of positions within the Society, and have become competent in the particular interaction of Society
systems.
The employee will therefore be multi-skilled in the sense that they can transfer from one department to another with
minor job specific 'on the job' training.
GRADE 3—SPECIALIST CLERK
A Specialist Clerk is an employee who undertakes a range of special clerical duties and who would have appropriate
skills as at Grade 2 and, in addition, possess and use extensively a number of the following skills:
COMMUNICATION SKILLS—
Sound written skills- e.g. letter composition, travel itineraries, servicing meetings.
Sound oral skills—e.g. telephonist on a major switchboard.
TECHNICAL SKILLS—
Full proficiency, complex calculations by systems or calculator. Typewriting, audio transcription, word processing
full proficiency in advance data processing, shorthand transcription stenographic, secretarial computer operation.
INTERPERSONAL SKILLS—
Advanced client/public contact involving responsibility to enterprise—e.g. arrears, telephone marketing, etc.
BUSINESS/FINANCIAL KNOWLEDGE AND SKILLS—
Understanding of methods and procedures necessary to undertake the following job functions—accounts, payroll,
arrears, purchasing and other related job functions.
QUALITY ASSURANCE—
Responsible for quality of own work and/or those supervised.
KNOWLEDGE OF ENTERPRISE/INDUSTRY—
Sound knowledge of enterprise structure and its products.
ORGANISATIONAL/PLANNING SKILLS—
Plans own work schedule and/or up to 3 others.
SUPERVISORY SKILLS
Limited, up to 3 employees.
TRAINING DELIVERY—
Provided limited in-house training. A Grade 3 Clerk would be expected to have responsibility and accountability for
their own work within an established structure. General supervision is necessary.
GRADE 4—SENIOR SPECIALIST CLERK
A Senior Specialist Clerk is an employee who undertakes senior specialist clerical functions involving greater
responsibility and accountability to the enterprise. A Grade 4 Senior Clerical Officer would have appropriate skills as
at Grade 3 and in addition possess and use extensively a number of more complex skills as identified.
COMMUNICATION SKILLS—
Report writing, provision of written advice—e.g. Research Assistant.
Interviewing, oral presentation to groups, meetings, etc.
TECHNICAL SKILLS—
Stenographic, senior secretarial, word processing (complex), computer based accounting (senior accounts clerk),
computer applications, complex data processing.
INTERPERSONAL SKILLS—
Client/public liaison, internal liaison—e.g. personal assistant.
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BUSINESS/FINANCIAL KNOWLEDGE AND SKILLS—
Understanding of methods and procedures necessary to undertake the following job functions at a senior clerical or
supervisor's level:
accounts, payroll/personnel, cost accounting and other related job functions.
QUALITY ASSURANCE—
Plans own work schedule and may plan schedules of others.
KNOWLEDGE OF ENTERPRISE/INDUSTRY—
Specific knowledge of enterprise operations and corporate structure and basic knowledge of the industry in which the
enterprise operates.
OPERATIONAL/PLANNING SKILLS—
May participate in problem solving and/or decision making in relation to operational issues in own work section.
SUPERVISORY SKILLS—
Up to 8 employees.
TRAINING DELIVERY—
May provide in-house training.
A Grade 4 Senior Specialist Clerk has considerable discretion in organisation of their own work within prescribed
limits. Limited supervision is required.
GRADE 5—CLERICAL OFFICER
A Clerical Officer is an employee who works at a senior level and has highly specialised skills. A Grade 5 Clerical
Officer would have recognised and appropriate skills as at Grade 4 and in addition be expected to possess and use
extensively a number of the following skills.
COMMUNICATION—
Highly complex communication skills including negotiation.
TECHNICAL SKILLS—
At a senior level including research/investigation and problem solving, senior computer application.
INTERPERSONAL SKILLS—
Complex, including counselling and performance appraisal.
BUSINESS/FINANCIAL KNOWLEDGE AND SKILLS—
Specialist e.g. Bookkeeper, Payroll Supervisor, Assistant Accountant.
QUALITY ASSURANCE—
Responsible for own work and/or check quality of work of section (over 8 employees).
KNOWLEDGE OF ENTERPRISE/INDUSTRY—
Detailed knowledge of the enterprise's operations/corporate structure and should have knowledge of the industry in
which the enterprise operates.
ORGANISATION/PLANNING SKILLS—
Complex—impacts on enterprise structure.
SUPERVISORY SKILLS—
Over 8 employees.
TRAINING DELIVERY—
Design and delivery of training programmes.
A Grade 5 Clerical Officer may work independently and have responsibility and accountability for own work and/or
make decisions which have some impact on the productivity of the enterprise. Minimal supervision is required.
(1)
(2)

(3)

34A.—HOME BUILDING SOCIETY—SPECIAL CONDITIONS
This clause shall apply to Home Building Society and to its employees employed pursuant to the provisions of this
award.
The provisions of:
(a)
Clause 6B.—Casual Employees, subclauses (1), (2) and (3);
(b)
Clause 11.—Annual Leave, subclause 11(6);
(c)
Clause 12.—Sick Leave, subclause 12(4);
(d)
Clause 34.—Home Building Society—Classification Structure and Rates of Pay, subclause (2)(a);
shall not apply to Home Building Society.
(a)
A casual employee shall mean an employee engaged and paid as such, and whose employment may be
terminated by the giving of one hour's notice on either side, or the payment or forfeiture, as the case may
be, of one hour's pay.
(b)
(i)
A casual employee may be employed for periods not exceeding four weeks and, whilst so
employed, shall receive 25 per cent in addition to the appropriate ordinary hourly wage rate
prescribed by this award with a minimum payment as for four hours' work.
(ii)
The duration of the casual engagement may be extended to thirteen weeks in the event that the
employee is engaged to cover for another employee who is absent on account of long service
leave, annual leave, sick leave, injury compensable under the Workers' Compensation and
Assistance Act, or an authorised period of unpaid leave.
(c)
Subject to any agreement between the employer and the employee to the contrary subclause (6) and (7) of
Clause 6.—Hours shall not apply to casual employees.
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(d)

(4)
(5)

(6)

(6)

(1)
(2)
(3)
(4)
(5)

Notwithstanding the provisions of this clause the basis and terms of employment of casual clerks may be
varied in any particular case by agreement in writing between the employer and the union.
(e)
The provisions of Clause 9.—Holidays, Clause 11.—Annual Leave, Clause 12.—Sick Leave and Clause
28.—Maternity Leave do not apply to casual employees.
With the consent of the employer and the employee, annual leave may be taken in more than one period of leave
provided that one of these periods shall not be less than one week.
Provided further that when an employee is not available for duty in accordance with this clause on the working day
immediately preceding a weekend and is not available for duty on the whole of the working day immediately
following a weekend, the employee shall be required to produce a certificate from a medical practitioner with respect
to such absence(s).
Where an employee is granted a performance increment his or her salary will increase to the next salary level within
the grade. The levels appropriate to Grades 1, 2 and 3 are shown below—
Grade 1
Rate Per Annum
A.S.N.A.
TOTAL Rate Per
Annum
Level 1
$21327
$ 2086.00
$ 23413.00
Level 2
$21740
$ 2086.00
$ 23826.00
Grade 2
Level 1
$22251
$ 2086.00
$ 24337.00
Level 2
$22556
$ 2086.00
$ 24642.00
Level 3
$23066
$ 2086.00
$ 25152.00
Grade 3
Level 1
$23574
$ 2086.00
$ 25660.00
Level 2
$23992
$ 2086.00
$ 26078.00
Level 3
$24492
$ 2191.00
$ 26683.00
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Annual performance increments for award staff graded 1, 2 or 3 shall occur according to the following conditions:
(a)
Performance increments will only be awarded once each year paid on the first pay period commencing
from the commencement of the second pay period in April.
(b)
To be awarded a performance increment the employee must have been in their current grade level for six
months or more at the time the increment is to be assessed. The increment will not be paid to an employee
who during this six month period has taken maternity, paternity or unpaid leave of more than four weeks.
(c)
Employees who have turned 21 years of age during the six months prior to the assessment of performance
increments shall not receive an increase. Junior employees shall continue to receive payment based on the
prescribed percentage of the first increment in accordance with Clause 34. – Home Building Society –
Classification Structure and Rates of Pay subclause (2)(b).
(d)
Employees who are currently on or have attained a rate of pay equal to or higher than the highest level
within their allocated grade shall not receive an increase.
Where an employee is performing at a less than satisfactory level the following procedures must be followed:
(i)
At the request of the Personnel Department, managers must advise of any staff member within
their department who is performing at a less than satisfactory level.
(ii)
The manager shall detail performance problems and the steps the employee must take to improve
such performance including details of counselling sessions and further training where required.
Where the provisions of this clause conflict with any other provisions contained in this award, the provisions of this
clause shall prevail.

PERFORMERS LIVE AWARD (WA) 1993
NO. A 18 OF 1989
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
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(a)

The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

7.—RATES OF PAY
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(1)
Engaged by the Week (age sixteen and over)
PER
ASNA
TOTAL
WEEK
$
$
$
(a)
(i)
Speciality Artiste:
Solo
498.60
88.00
586.60
Duo (each)
468.50
88.00
556.50
Trio (each
453.10
90.00
543.10
Quartet or an act of more than four artists (each)
437.00
90.00
527.00
(ii)
Variety Artist
468.50
88.00
556.50
(iii)
Vocalist
453.10
90.00
543.10
(iv)
Actor or Actress
416.80
90.00
506.80
(v)
Ballet or Chorus
398.80
88.00
486.80
(vi)
Model
398.80
88.00
486.80
(b)
Skaters:
(i)
Solo, Duo or Speciality Artist
416.80
90.00
506.80
(ii)
Employee engaged only in a skating ensemble
398.80
88.00
486.80
(c)
Aquatic Artists:
(i)
Other than member of an aquatic ensemble
416.80
90.00
506.80
(ii)
Aquatic ensemble—employee engaged therein only
398.80
88.00
486.80
(d)
(i)
Supernumeraries engaged by the week shall be paid
209.60
88.00
297.60
$15.55 per hour with a minimum payment for a week
of
Supernumeraries on tour shall be paid the ballet of chorus rate of pay together with the touring
(ii)
allowance as hereinafter specified.
(e)
A walking understudy and/or supernumerary understudying one of the other roles in a theatrical
production and any other employees speaking not more than 80 words in the production shall be paid as
follows:
16 years of age and over
$
$
$
- not on tour—at the rate per week of
398.80
88.00
486.80
- on tour, plus the touring allowance as hereinafter specified
416.80
90.00
506.80
(f)

A member of the chorus or ballet or skating ensemble or a showperson or model speaking not less than
seven lines containing in the aggregate not less than 30 words, or singing and/or dancing solo not less than
24 bars of music, shall be paid an additional sum of one percent of the minimum weekly award rate for an
extra per performance.

(g)

An employee who as part of the employee's duties is required by the employer to act as a stage manager or
an assistant stage manager shall be paid in addition to the applicable weekly rate hereinbefore specified
twelve percent or six percent respectively of the minimum weekly award rate for an Actor or Actress per
week.

(h)

A member of the ballet or chorus or skating or aquatic ensemble who acts as deputy ballet or chorus or
skating or aquatic ensemble director or who, under instruction and supervision of the producer or stage
manager and/or employer, supervises the number of acts to be performed by the skating or aquatic
ensemble as the case may be, during a performance or rehearsal shall be paid not less than six percent of the
minimum weekly award rate for an Actor or Actress per week, in addition to the per week rate.
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If an employee is required by the employer to act as understudy the employee shall be paid an additional
amount per week for each part understudied as follows:
$
(i)
Star Role
37.55
(ii)
Leading Role
25.05
(iii)
Actor/Actress
12.52
(iv)
Supporting Role
9.37
If an employee is required to perform in a role which the employee is acting as understudy the employee
shall be paid an additional amount per performance as follows:
$
(i)
Star Role
62.58
(ii)
Leading Role
43.80
(iii)
Actor/Actress
31.28
(iv)
Supporting Role
18.78
Provided that: aggregate of payments to swing performers may not exceed contracted salaries paid to the
employees whose part is understudied either on a pro-rata or weekly basis. The additional payments
prescribed in this paragraph and in the preceding paragraph shall not apply in the case of ensemble
companies.
An employee who agrees to pose as a nude or semi-nude shall be paid not less than an additional 2.5
percent of the minimum weekly award rate for an Actor or Actress per performance.
An employee who is required to perform work as a driver or as a person in charge whilst on tour shall be
paid not less than 7.5 percent of the minimum weekly award rate for an Actor or Actress per week in
addition to the per week rate.
A performer not taking part in a production for which the performer is required to record a voice over tape
shall be paid a once off fee at least equal to fifty percent of the weekly award rate for an Actor or Actress as
prescribed in subparagraph (iv) of paragraph (a) of this subclause for each hour or part thereof taken in the
process of recording. Such fee shall apply to the use of the recording during the initial run of the
production in the theatre in which it is being played or in the case of Theatre-in-Education for its initial tour
or schools or other venues. Any change in venue or extension of the run of the production including any
tour will require a further once off fee at least equal to the initial fee paid to such performer.
If an employee is required by the employer to perform in such a manner which leads to the employee being
charged with an offence, the employer shall be responsible for all legal and other costs associated with the
employee's appearance in court proceedings and any fines ordered against the employee.
The following rates apply to juvenile performers for a maximum of four performances per week—
Percentage of the applicable
adult weekly rate
(i)
(ii)

fourteen years of age and under
Not on tour
On tour to be paid the applicable adult rate
Over fourteen years and under sixteen years
Not on tour
On tour to be paid the applicable adult rate

45 percent
55 percent

(2)

Rehearsals
Prior to commencement of performances:
(a)
An employee who attends rehearsals only at the direction of an employer for a future production and who is
not at that time employed in any current production on a weekly basis by that employer shall, for the period
between the first date upon which such person is directed to attend for rehearsal and the commencement of
the production, be paid the appropriate rate laid down in paragraph (a) of subclause (1) of this clause.
(b)
If any employee is engaged for employment and is directed to rehearse in another town or towns or city or
cities other than that in which the employee was engaged the employee shall be paid the applicable weekly
wage and in addition shall be paid the touring allowance specified in Clause 16.—Travelling of this award.
(c)
Rehearsals shall be regarded as continuous from the day of the first call to the day of the opening
performance inclusive.

(3)

Engaged Casually
(a)
Performance
(i)
Casual employees (other than variety artists) who are aged sixteen years or over shall for each
performance be paid one-sixth, plus fifteen percent thereof of the appropriate per week adult rate
as set out in subclause (1) of this clause. The maximum length of any such performances shall be
three hours (exclusive of any making up or taking off), provided that any performance of longer
duration shall be paid at the rate specified in paragraph (a) of subclause (2) of Clause 12.—
Overtime of this award.
(ii)
An employee aged sixteen years or over engaged as a vocalist, variety artist or as an "act" for
each performance shall be paid one-fifth plus fifteen percent thereof of the appropriate per week
adult rate as set out in subclause (1) of this clause. The maximum length of any such
performances (exclusive of making up or taking off) shall be three hours, provided that any
performance of longer duration shall be paid at the rate specified in paragraph (a) of subclause (2)
of Clause 12.—Overtime of this award.
(iii)
Casual employees aged fourteen years and under those aged fifteen years shall be paid 45 and 55
percent respectively of the rates set out in subparagraphs (i) and (ii) above.
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(b)

(4)

(5)
(6)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

Rehearsals
(i)
An employee aged sixteen years or over who is required to rehearse by the employer shall be paid
the rate of $20.23 for one hour (minimum) and over one hour at the rate of $10.12 per half hour or
part thereof, provided however that if the employee desires to leave the rehearsal before the
completion of one hour's rehearsal payment shall be at the rate of $10.12 per half hour or part
thereof for the time actually worked.
(ii)
Any rehearsals required of employees aged fourteen years and under or those aged fifteen years
shall be paid for at 45 and 55 percent respectively of the above rates.
(c)
Casual supernumeraries shall be paid at $14.80 per hour with a minimum call for performances of three
hours and for rehearsals of two hours.
If an engagement which has been made is cancelled by the employer at a time which is less than ten days prior to the
date of the performance/rehearsal for which the employee was engaged, the employee shall receive payment in full.
If an open air performance/rehearsal is postponed because of rain the employee shall receive half the fee if such
employee is re-engaged for a subsequent presentation not later than three weeks after the date of the postponement
otherwise the employee shall receive full payment. Where an open air performance/rehearsal is abandoned because
of rain the employee shall be paid in full.
Except in the case of supernumeraries all such engagements shall be made in writing and such document shall specify
the date and place of the performance and the fee to be paid to the employee and shall be signed by the employer.
Provision of Meals
(a)
If an employee is required by an employer to appear in any place where meals and/or light refreshments are
served to the public the employer shall provide at the employer's expense, a meal for that employee if the
total spread of employee's work is over a period of more than four hours from beginning to end.
Such meal shall be of the type and quality supplied to the public at the employer's establishment. Should
the employer fail to provide the employee with such meal the employer shall pay the employee a sum
equivalent to three percent of the minimum weekly award rate for an Actor or Actress in lieu thereof.
(2) When an employee takes part in addition to the ordinary evening performance, in an intermediate performance
commencing at between 5.00pm and 6.15pm, the employer shall provide a satisfactory meal to such employee
or pay to such employee a meal allowance equivalent to three percent of the minimum weekly award rate for an
Actor or Actress for his/her evening meal, and shall also provide tea and coffee or the ingredients and facilities
to make and serve same.

PEST CONTROL INDUSTRY AWARD 1982
NO. A 9 OF 1982
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
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19.—WAGES
The minimum rates of wages payable to employees covered by this award shall be as follows:
(1)
Adult Employees:
Rate Per Week
ASNA
TOTAL
$
$
$
Qualified Operator Grade 1
(as defined)
325.20
50.00
375.20
Qualified Operator Grade 2
(as defined)
312.40
50.00
362.40
Operator Grade 1
(as defined)
293.50
50.00
343.50
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(2)
Junior Employees:
Percentage of Operator Grade 1
(as defined) rate per week %
Under 16 years of age
40
At 16 years of age
50
At 17 years of age
60
(3)
Leading Hands:
Employees appointed by the employer as Leading Hands shall be paid the following amounts in addition to the
ordinary rate of pay.
$
(a)
If placed in charge of not
less than three and not more
than ten other employees
14.10
(b)
If placed in charge of more
than ten and not more than
twenty other employees
21.30
(c)
If placed in charge of more
than twenty other employees
27.60

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

PHOTOGRAPHIC INDUSTRY AWARD, 1980
NO. A9 OF 1980
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
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payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
12.—WAGES
The minimum weekly rate of wage payable to an employee covered by this award shall be—
Base
Arbitrated
Minimum
Rate
Safety Net
Rate
Adjustments
$
$
$
SECTION A:
Portrait Advertising And Commercial Studios:
(a)
Photographer
348.50
88.00
436.50
(b)
All others First three months.
325.30
88.00
413.30
(c)
All others—Thereafter
338.30
88.00
426.30
SECTION B:
Developing, Printing And Finishing Establishments:
(a)
Colour filter determinator
Custom colour enlargement
printer
Colour printer controller
356.50
88.00
444.50
(b)
Rack and tank colour film processor machine
operator
Colour enlargement printer
Colour quality corrector
Kit mixing operator
Colour printer operator
348.50
88.00
436.50
(c)
Rack and tank black and white
film processor
Black and white enlargement printer
Black and white printer operator
341.10
88.00
429.10
(d)
All others First three months
325.30
88.00
413.30
(e)
All others—Thereafter
338.30
88.00
426.30
SECTION C
(a)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
JUNIOR EMPLOYEES: (Percentage of adult classification upon which they are engaged)
%
16 Years of age and under
50
17 Years of age
60
18 Years of age
70
19 Years of age
80
20 Years of age
90
LEADING HANDS:
In addition to the rates prescribed herein, any employee appointed by the employer as a leading hand and placed in
charge of not less than 3 and not more than 10 other employees, shall be paid $19.85 per week.
In addition to the rates prescribed herein, a leading hand placed in charge of more than 10 and not more than 20 other
employees shall be paid $30.30 per week.

PIPE, TILE AND POTTERY MANUFACTURING INDUSTRY AWARD
NO. R 34 OF 1978
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
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The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
11.—WAGES
(a)
The following shall be the minimum rates of wages payable to employees covered by this award.
Classification
Rate Per
Supplementary
TOTAL
Week
Payment
ADULT EMPLOYEES
$
$
$
Machine Attendant Grade A
347.00
81.70
441.70
Machine Attendant Grade B
336.20
81.50
430.70
Fork Lift Driver
357.20
75.10
445.30
Millman Mixer
343.20
81.80
438.00
Moulder
343.20
81.80
438.00
Thrower
343.20
81.80
438.00
Setter Drawer
341.40
76.30
430.70
Junction Sticker
339.80
77.90
430.70
Pipe Machine Operator
336.20
85.20
434.40
Taker Off Pipes (Fully Automatic)
336.20
77.90
427.10
Lathe Machine Operator
336.20
85.20
434.40
Panperson
336.20
81.50
430.70
Taker Off Tiles
336.20
77.90
427.10
Gang Tile Drawer (Caversham)
336.20
77.90
427.10
Pot Machine Operator (Large)
and/or Vent Machine Operator
336.20
92.50
441.70
Burnt Ware Sorter (Pipe Tester)
334.40
79.70
427.10
Plant Attendant Oiler
334.40
76.00
423.40
Pipe Drawer Assistant
332.10
78.30
423.40
Forking Tiles (Caversham)
332.10
78.30
423.40
Packer (Dispatch)
332.10
78.30
423.40
Hand Colour Sprayer
332.10
82.00
427.10
Slipper
332.10
78.30
423.40
Cleaner (Flue and Oil Burner)
332.10
78.30
423.40
Ridge Maker
332.10
82.00
427.10
All Others
322.50
80.70
416.20
(b)

(2)
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The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
JUNIOR EMPLOYEES:
(Percentage of the All Others rate)
%
Under 17 years of age
70
17 to 18 years of age
75
18 to 19 years of age
90
19 years of age
100

81 W.A.I.G.
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LEADING HANDS:
In Charge of:
$
(a)
Not less than three and not
more than ten other employees
16.15
(b)
More than ten but not more
than 20 other employees
24.30
(c)
More than 20 other employees
31.60
Casual employees shall receive twenty percent in addition to the rates prescribed above for the work performed.
APPENDIX
5.—WAGES
(a)
The total minimum wage payable each week shall be:
Classification
Rate Per
Supplementary
Award
Week
Payment
Rate
Adult Employees:
$
$
$
Machine Attendant Grade I
353.00
86.60
452.60
Machine Attendant Grade II
353.00
75.70
441.70
Machine Attendant Grade III
337.90
79.80
430.70
Fork Lift Driver
357.20
75.10
445.30
All Others
322.50
80.70
416.20
(i)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(ii)
The supplementary payment set out in this clause is to be paid in addition to the base rates prescribed by
this clause, and the total rate prescribed by this clause is the award rate of pay prescribed by this clause for
the respective classification.
(iii)
The supplementary payment set out in this clause represents payment in lieu of equivalent overaward
payments.
(iv)
"Overaward payment" is defined as the amount (whether it be termed "overaward payment", "attendance
bonus" or any term whatsoever) which an employee would receive in excess of the "award wage".
Provided that such payment shall exclude overtime, shift allowance, penalty rates, disability allowances,
fares and travelling time allowances and any other ancillary payments of a like nature prescribed by the
award.
Junior Employees (percentage
of the All Others rate)
%
Under 17 years of age
70
17 to 18 years of age
75
18 to 19 years of age
90
19 years of age
100
LEADING HANDS:
Rate Per
Week
$
In Charge of in charge of not less than
three and not more than ten other employees
$16.15
Casual employees shall be paid one thirty-eighth of the rate for their classification for each hour worked, plus twenty
(20) per cent.

PLASTER, PLASTERGLASS AND CEMENT WORKERS' AWARD
NO. A 29 OF 1989
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
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The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
13.—WAGES
Wage
Arbitrated
Total
Per
Safety
Wage
Week
Net
Per Week
$
$
$
(a)
Modeller
408.90
88.00
496.90
Tool Allowance
1.28
(b)
Plaster Caster
386.15
88.00
474.15
(c)
Plaster Caster (Mechanical)
362.35
88.00
450.35
(d)
Labourers
342.10
88.00
430.10
(e)
Cement employee
338.25
88.00
426.25
(f)
Trainee Casters—up to 40 per cent proficiency
263.75
88.00
351.75
Thereafter, such percentage of the plaster caster's total wage as is assessed in accordance with subclause (9) of
Clause 7.—Adult Trainee Casters.
(g)
Plant Operator
287.10
88.00
375.10
(h)
Bagger
287.10
88.00
375.10
(i)
Washer
287.10
88.00
375.10
(j)
Front End Loader
287.10
88.00
375.10
(k)
Fork Lift Driver
287.10
88.00
375.10
Junior Employees Under 21 years of age
269.40
62.00
331.40
Under 20 years of age
237.70
62.00
299.70
Under 19 years of age
225.00
62.00
287.00
Apprentice Modellers—
Four Year Term
%
First year
42
Second year
55
Third year
75
Fourth year
88
N.B.
The above percentages are of both the adult wage and the tool allowance.
A "Casual Employee" being a person who is engaged or employed for a period of less than one week shall be paid for
the time so engaged at the rate of 20 per cent in addition to the rates prescribed herein. Provided that this shall not
apply to an employee who serves his/her contract of service or who is dismissed for misconduct.
The rates of pay in this award include the arbitrated safety net adjustment payable under the June 1998 State Wage
Case Decision. This arbitrated safety net adjustment shall be offset against any equivalent amount in rates of pay
received by employees whose wages and conditions of employment are regulated by this award which are above the
wage rates prescribed in the award. Such above award payments include wages payable pursuant to enterprise
agreements, consent awards or award variations to give effect to enterprise agreements and over award arrangements.
Absorption which is contrary to the terms of an agreement is not required.
Increases made under previous State Wage Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Further the rates of pay in this award include the $12 per week or $10 per week arbitrated safety net adjustments
payable from the beginning of the first pay period on or after 1st August, 1999.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

81 W.A.I.G.
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PLASTIC MANUFACTURING AWARD 1977
NO. 5 OF 1977
22.—CLASSIFICATION STRUCTURE AND RATES OF PAY
Definition of Classification Structure
(a)
Production Trainee—Grade 1
A new employee in the first three (3) months of full-time permanent employment who performs routine
duties whilst working under direct supervision and undergoing training to enable them to work at the Grade 2
level.
Training
Undertakes induction training which may include information on the enterprise, conditions of
employment, introduction to supervisors and fellow workers, training and career path opportunities,
plant layout and processes, work and documentation procedures, occupational health and safety, equal
employment opportunity and quality control/assurance, timekeeping, housekeeping;
Training on any one or several of specific tasks encompassed in Grade 2.
(b)
Production/Machine Assistant—Grade 2
Shall mean an employee who is engaged on work in connection with or incidental to the production and
distribution operations of the employer and who may be required to regularly carry out general and specific
duties as well as operate ancillary equipment.
Specific Duties—Grade 2
Hand packing and/or stacking of raw material or finished product with visual inspection
Weighing and mixing of raw materials
Cleaning of plant and machinery
General labouring
Despatch and receiving
Assembling and/or repetitive fabricating
General Duties
Assist an employee in Grade 3
Undertakes feeding or taking-off work on automatic or semi automatic equipment
Understands and undertakes basic quality control procedures
Maintains simple records
Carries out simple manual processes that require limited judgment
Experience
An employee who is initially employed as a Production Trainee—Grade 1 shall automatically progress from
Grade 1 to Grade 2 after not more than three (3) months service with the employer.
Training
Shall have completed all aspects of Grade 1 training, including:
Health and Safety related to specific tasks to be performed, timekeeping records, and quality awareness
related to particular processes
Quality control procedures including the ability to recognise faults and deviations
Proficiency and efficiency
Elementary tasks, skills and procedures
(c)
Machine Attendant—Grade 3
Shall mean an employee classified and appointed as such who is engaged on work in connection with or
incidental to the production and distribution operations of the employer and who in addition to the duties of a
Production/Machine Assistant—Grade 2 may be required to regularly carry out any general duties together
with the specific duties listed hereunder:
Specific Duties—Grade 3
Fabrication requiring the reading and implementation of detailed drawings
Machine Operator (including start ups and shut downs for primary manufacturing machines)
Makes simple machine adjustments
Exercises simple quality control
Assistant machine operator/setter
Experience
Not less than six months experience in Grade 2, unless otherwise agreed.
Training
Shall have completed all aspects of Grade 2 training, including:
Health and safety related to specific tasks to be performed; timekeeping records, and quality awareness
related to particular processes
Quality control procedures
Proficiency and efficiency
(d)
Machine Operator/Setter—Grade 4
Shall mean an employee classified and appointed as such who is engaged on work in connection with or
incidental to the production and distribution operations of the employer and who in addition to the duties of a
Machine Attendant—Grade 3 may be required to regularly carry out the specific duties listed hereunder:
Specific Duties—Grade 4
Complex machine operation and setting with responsibility for output
Responsibility for minor maintenance
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Quality control
May be required to keep simple records
Capable of supervising small groups of employees and a number of different types of machines
Experience
Not less than nine months experience as Grade 3, unless otherwise agreed.
Training
Shall have completed all aspects of Grade 3 training including supervision and communication training.
(e)
Leading Hand Setter—Grade 5
Shall mean an employee classified and appointed as such who is engaged on work in connection with or
incidental to the production and distribution operations of the employer and who in addition to the duties of
Machine Operator/Setter—Grade 4 may be required to regularly carry out the specific duties listed
hereunder:
Specific Duties—Grade 5
Must be capable of operating and setting up complex machines to a required level of quality and safety
Must be capable of supervising a team of employees operating a group of related machines
Must be able to perform the majority of tasks in Grade 3 and 4
Must be capable of setting up and controlling machines operated by Grade 2, 3 and 4 employees
Must be able to carry out routine maintenance and report on machinery
Must be able to assist in the training of operators in Grade 1, 2, 3 and 4
Understands and undertakes quality control procedure and be able to exercise an advanced level of
judgment
Maintains all records associated with the particular process and supervision of employees
Follows complex instructions and procedures
Experience
Not less that 12 months experience as Grade 4, unless otherwise agreed by the employer.
Training
Shall have completed all aspects of Grade 4, including supervision and communication training.
(f)
Production Systems Controller Tradesperson—Grade 6
Production Systems Controller shall mean an employee classified and appointed as such who is engaged on
work in connection with or incidental to the production and distribution operations of the employer and who
in addition to the duties of a Leading Hand/Setter—Grade 5 may be required to regularly carry out the duties
listed hereunder:
General Duties
Understands and applies quality control techniques
Exercises good interpersonal communication skills
Exercises discretion within the scope of this grade
Exercise keyboard skills at a high level
Perform work under general supervision either individually or in a team environment
Is able to inspect products and/or materials for conformity with established operational standards
Specific Duties
Approves and passes first off samples and maintains quality of product
Works from production drawings, prints or plans
Operates, sets up and adjusts all production machinery in a plant including production process welding
to the extent of training
Can perform a range of engineering maintenance functions
Manufacturing operations at a level higher than Grade 5
Operate all lifting equipment
Maintains records
Production scheduling and materials handling within the scope of the production process or directly
related functions within raw materials/finished goods locations in conjunction with technicians
Understands and applies computer techniques as they relate to production process operations
High level stores and inventory responsibility
Assists in the provision of on the job training in conjunction with tradespersons and trainers
Has a sound knowledge of the employers operations as it relates to the production process.
Rates of Pay
(a)
The minimum weekly rate of wage payable to employees covered by this award shall be as follows.
BASE
SUPPLEMENTAR
AWARD
RATE
Y
WAGE
$
$
$
Classification
(i)
Production Trainee —Grade 1
284.90
128.50
413.40
(ii)
Production Machine Assistant—Grade 2
292.20
129.50
421.70
(iii)
Machine Attendant—Grade 3
299.50
130.60
430.10
(iv)
Machine Operator/ Setter—Grade 4
319.20
133.40
452.60
(v)
Leading Hand/Setter—Grade 5
337.40
136.10
473.50
Production Systems Controller
(vi)
365.20
142.00
507.20
Tradesperson —Grade 6

81 W.A.I.G.
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(b)

(3)

(4)

(5)

The supplementary payment set out in this clause include:
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Junior Employees
Junior employees shall be paid the following prescribed percentage of the weekly minimum rate for the class of work
as defined in subclause (1) hereof in which they are employed.
%
Under 16 years of age
50
16 to 17 years of age
60
17 to 18 years of age
70
18 to 19 years of age
80
19 to 20 years of age
90
At 20 years of age
Adult Rates
Apprentices
(Percent of the "Production Systems Controller Tradesperson—Grade 6" minimum rate per week)
(a)
Four-Year Term
%
First year
42
Second year
55
Third year
75
Fourth year
88
(b)
Three and a Half-Year Term
First six months
42
Next year
55
Next year
75
Final year
88
(c)
Three-Year Term
First year
55
Second year
75
Third year
88

Leading Hands
In addition to the rates prescribed in subclause (2) of this clause a leading hand shall be paid:
(a)
(b)
(c)

(6)

(7)

If placed in charge of not less than three and not more than ten other employees
If placed in charge of more than ten and not more than 20 other employees
If placed in charge of more than 20 other employees

$ Per Week
19.55
29.90
38.25

Tool Allowance
(a)
Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required by
that tradesperson or apprentice in the performance of their work as a tradesperson or apprentice the
employer shall pay a tool allowance of:
(i)
$9.70 per week to such tradesperson, or
(ii)
in the case of an apprentice a percentage of $9.70 being that percentage which appears against
their year of apprenticeship in subclause (4) of this clause.
for the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily
required in the performance of their work as a tradesperson or apprentice.
(b)
Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of,
the ordinary weekly wage prescribed in this clause.
(c)
An employer shall provide for the use of tradespersons or apprentices all necessary power tools, special
purpose tools and precision measuring instruments.
(d)
A tradesperson or apprentice shall replace or pay for any tools supplied by their employer if lost through
his own negligence.
Minimum Wage
(a)
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by
this clause.
(b)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the
beginning of the first pay period commencing on or after 1st August 2001.
(c)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case .
(d)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid
less than pro rata the Minimum Adult Award Wage according to the hours worked.
(e)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provision to the Minimum Adult Award Wage of $413.40 per week.
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(i)

The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
traineeships or Jobskills placements, or to other categories of employees who by prescription are
paid less than the minimum award rate.
(ii)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(i)
apply to all work in ordinary hours.
(ii)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during
sick leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the
2001 State Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will
be offset against any equivalent amount in rates of pay received by employees whose wages and conditions
of employment are regulated by this award which are above the wage rates prescribed in the award. Such
above award payments include wages payable pursuant to enterprise agreements, consent awards or award
variations to give effect to enterprise agreements and over award arrangements. Absorption which is
contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting
those resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

PLYWOOD AND VENEER WORKERS AWARD
NO. A 28 OF 1981
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

SCHEDULE 1.—RATES OF PAY
The minimum rates of wages payable to employees covered by this award shall be as follows:
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.

81 W.A.I.G.
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Rates of Pay Per Week—

Group A
First Year
Thereafter
Group B
First Year
Thereafter
Group C
First Year
Thereafter
Group D
First Year
Thereafter
Group E
First Year
Thereafter
Group F
First Year
Thereafter
Group G
First Year
Thereafter
Group H
First Year
Thereafter
Group I
First Year
Thereafter
Group J
First Year
Thereafter

Base Rate
Column A
28/9/88
$

Base Rate
Column B
28/3/89
$

Supplementary
Payments
$

Arbitrated
Safety Net
Adjustment
$

Total
Rate as of
01/08/01
$

322.10
326.10

332.10
336.10

15.50
15.50

50.00
50.00

397.60
401.60

311.90
316.70

321.90
326.70

15.50
15.50

50.00
50.00

387.40
392.20

299.30
303.30

309.30
313.30

15.50
15.50

50.00
50.00

374.80
378.80

292.10
297.30

302.10
307.30

15.50
15.50

50.00
50.00

367.60
372.80

286.35
289.40

296.35
299.40

15.50
15.50

50.00
50.00

361.85
364.90

281.50
286.30

291.50
296.30

15.50
15.50

50.00
50.00

357.00
361.80

277.90
282.40

287.90
292.40

15.50
15.50

50.00
50.00

353.40
357.90

272.70
277.70

282.70
287.70

15.50
15.50

50.00
50.00

348.20
353.20

266.30
270.90

276.30
280.90

15.50
15.50

50.00
50.00

341.80
346.40

257.90
263.50

267.90
273.50

15.50
15.50

50.00
50.00

333.40
339.00

2.

Classification

(1)
(2)
(3)
(4)
(5)
(6)
(7)
(8)
(9)
(10)
(11)
(12)
(13)
(14)
(15)
(16)
(17)
(18)
(19)
(20)
(21)
(22)
(23)
(24)
(25)
(26)
(27)
(28)

Man in charge of log yard and/or powercross cut saw
Veneer Lathe Machinist over 3ft 6ins
Veneer Lathe Machinist 3ft 6ins or under
Veneer Lathe Operator over 3ft 6ins
Veneer Lathe Operator 3ft 6ins or under
Operator of veneer slicing machine
Operator of power operated Guillotine who trues final fancy veneer edges
Guillotine assistant
Plywood Scarfing Machinist, who scarfs set up, presses and cleans off
Feeders and Assistants on Driers
Core or Centre Layer
Plywood Press and overlay press operator
Plywood Press and overlay press assistant
Panel Sawyer
Core Sawyer
Glue or Casein Mixer
Operator of 4 edge automatic plywood trimming machine using parallel saws
Drum sander machinist
Minami automatic continuous feed cross belt sander operator
Belt sander machinist
Grader of finished panel products
Crater for assembling and despatch
Taping and Tapeless Veneer jointing machinist
Centre feeder and/or Core Feeder
Assistant to Lathe or Slicer Operator
Guillotine Operator not elsewhere included
Operator Groover and Slotter
Workers employed in any calling not described in this clause

GROUP
G
C
D
E
F
E
E
H
E
H
E
E
H
E
F
H
E
F
E
H
H
H
H
H
H
H
E
J
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(29)

(30)

(31)

(32)

(33)

Base Rate
Column B

Supple—
Mentary
Payments
$

81 W.A.I.G.
Arbitrated
Safety Net
Adjustment

Total
Rate
01/08/01
$

$
$
$
Tractor using power operated attachments
(a)
35 b.h.p. and under
284.70
294.70
15.50
50.00
360.20
(b)
over 35 b.h.p. and under 70
291.20
301.20
15.50
50.00
366.70
b.h.p
over 70 b h p. and under 130
(c).
295.90
305.90
15.50
50.00
371.40
b.h.p
(d)
over 130 b.h.p. and under 230
298.30
308.30
15.50
50.00
373.80
b.h.p.
(e).
over 230 b.h.p
299.50
309.50
15.50
50.00
375.00
Fork Lift Operator
50.00
(a)
Up to 10000 lbs lifting capacity
306.30
316.30
15.50
50.00
381.80
(b)
Over 10000 lbs and up to 20000
309.90
319.90
15.50
50.00
385.40
lb capacity
(c)
Over 20000 lbs capacity
310.50
320.50
15.50
50.00
386.00
Power Grader Operator (a)
Under 50 net engine horse296.50
306.50
15.50
50.00
372.00
power
Between 50 and 100 net engine
(b)
299.80
309.80
15.50
50.00
375.30
horse- power
(c)
Over 100 net engine horse304.80
314.80
15.50
380.30
power
Straddle Carrier Driver Who operates within the
(a)
309.40
319.40
15.50
50.00
384.90
confines of the employer's
property
(b)
Other
313.00
323.00
15.50
50.00
388.50
Driver of Motor Vehicles (a)
Not exceeding 25 cwt capacity
298.80
308.80
15.50
50.00
374.30
(b)
Exceeding 25 cwt but under 3
302.60
312.60
15.50
50.00
378.10
tons
(c)
Exceeding 3 tons but under 6
306.30
316.30
15.50
50.00
381.80
tons
Exceeding 6 tons but under 7
(d)
307.00
317.00
15.50
50.00
382.50
tons
(e)
Exceeding 7 tons but under 8
309.00
319.00
15.50
50.00
384.50
tons
(f)
Exceeding 8 tons but under 9
309.30
319.30
15.50
50.00
384.80
tons
Exceeding 9 tons but under 10
(g)
309.95
319.95
15.50
50.00
385.45
tons
(h)
Exceeding 10 tons but under 11
310.50
320.50
15.50
50.00
386.00
tons
(i)
Exceeding 11 tons but under 12
311.60
321.60
15.50
50.00
387.10
tons
Exceeding 12 tons but under 13
(j)
312.50
322.50
15.50
50.00
388.00
tons
(k)
Exceeding 13 tons but under 14
313.40
323.40
15.50
50.00
388.90
tons
(l)
Exceeding 14 tons but under 15
314.30
3324.30
15.50
50.00
389.80
tons
Exceeding 15 tons but under 16
(m)
315.00
325.00
15.50
50.00
390.50
tons
(n)
Exceeding 16 tons but under 17
315.30
325.30
15.50
50.00
390.80
tons
(o)
Exceeding 17 tons but under 18
316.00
326.00
15.50
50.00
391.50
tons
Exceeding 18 tons but under 19
(p)
316.80
326.80
15.50
50.00
392.30
tons
(q)
Exceeding 19 tons but under 20
317.70
327.70
15.50
50.00
393.20
tons
(r)
Exceeding 20 tons but under 21
318.70
328.70
15.50
50.00
394.20
tons
Exceeding 21 tons but under 22
(s)
319.50
329.50
15.50
50.00
395.00
tons
(t)
Exceeding 22 tons but under 23
319.90
329.90
15.50
50.00
395.40
tons
(u)
Exceeding 23 tons and over
320.30
330.30
15.50
50.00
395.80
Driver of a Motor Vehicle (not being tractor) drawing a trailer:- for a loaded single-axle trailer $1.18 cents per day
extra, or for an empty single-axle trailer $1.48 cents per day extra, or for any other empty trailer $0.86 cents per day
extra.
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A worker who in the course of his employment drives a vehicle with self loading equipment which requires the
possession of a certificate of competency shall be paid an extra $8.10 per week.
Base Rate
Base Rate
Supple—
Arbitrated
Total
Safety Net
Column A
Column B
mentary
Rate
Adjustment 01/08/01
Payments
$
$
$
$
$
Driver of Articulated Vehicles
Not exceeding 9 ton capacity
313.90
323.90
15.50
50.00
389.40
9 tons and over but under 10 tons
314.90
324.90
15.50
50.00
390.40
10 tons and over but under 11 tons
315.20
325.20
15.50
50.00
390.70
11 tons and over but under 12 tons
315.80
325.80
15.50
50.00
391.30
12 tons and over but under 13 tons
316.10
326.10
15.50
50.00
391.60
13 tons and over but under 14 tons
317.00
327.00
15.50
50.00
392.50
14 tons and over but under 15 tons
318.40
328.40
15.50
50.00
393.90
15 tons and over but under 16 tons
318.80
328.80
15.50
50.00
394.30
16 tons and over but under 17 tons
319.60
329.60
15.50
50.00
395.10
17 tons and over but under 18 tons
320.20
330.20
15.50
50.00
395.70
18 tons and over but under 19 tons
321.40
331.40
15.50
50.00
396.90
19 tons and over but under 20 tons
322.20
332.20
15.50
50.00
397.70
20 tons and over but under 21 tons
322.60
332.60
15.50
50.00
398.10
21 tons and over but under 22 tons
323.30
333.30
15.50
50.00
398.80
22 tons and over but under 23 tons
324.30
334.30
15.50
50.00
399.80
23 tons and over but under 24 tons
325.20
335.20
15.50
50.00
400.70
24 tons and over but under 25 tons
325.80
335.80
15.50
50.00
401.30
25 tons and over but under 26 tons
326.20
336.20
15.50
50.00
401.70
26 tons and over but under 27 tons
326.90
336.90
15.50
50.00
402.40
27 tons and over but under 28 tons
328.00
338.00
15.50
50.00
403.50
28 tons and over but under 29 tons
328.60
338.60
15.50
50.00
404.10
29 tons and over but under 30 tons
329.30
339.30
15.50
50.00
404.80
30 tons and over but under 31 tons
330.00
340.00
15.50
50.00
405.50
31 tons and over but under 32 tons
331.00
341.00
15.50
50.00
406.50
32 tons and over but under 33 tons
331.95
341.95
15.50
50.00
407.45
33 tons and over but under 34 tons
332.30
342.30
15.50
50.00
407.80
34 tons and over but under 35 tons
333.00
343.00
15.50
50.00
408.50
35 tons and over but under 36 tons
334.00
344.00
15.50
50.00
409.50
36 tons and over but under 37 tons
335.10
345.10
15.50
50.00
410.60
37 tons and over but under 38 tons
335.80
345.80
15.50
50.00
411.30
38 tons and over but under 39 tons
336.40
346.40
15.50
50.00
411.90
39 tons and over but under 40 tons
337.00
347.00
15.50
50.00
412.50
40 tons and over but under 41 tons
338.50
348.50
15.50
50.00
414.00
41 tons and over but under 42 tons
339.10
349.10
15.50
50.00
414.60
42 tons and over but under 43 tons
340.00
350.00
15.50
50.00
415.50
43 tons and over but under 44 tons
341.10
351.10
15.50
50.00
416.60
44 tons and over but under 45 tons
341.80
351.80
15.50
50.00
417.30
45 tons and over but under 46 tons
342.50
352.50
15.50
50.00
418.00
46 tons and over but under 47 tons
343.90
353.90
15.50
50.00
419.40
47 tons and over but under 48 tons
344.40
354.40
15.50
50.00
419.90
48 tons and over but under 49 tons
345.20
355.20
15.50
50.00
420.70
49 tons and over but under 50 tons
345.90
355.90
15.50
50.00
421.40
50 tons and over but under 51 tons
346.90
356.90
15.50
50.00
422.40
51 tons and over but under 52 tons
347.70
357.70
15.50
50.00
423.20
52 tons and over but under 53 tons
348.60
358.60
15.50
50.00
424.10
53 tons and over but under 54 tons
349.40
359.40
15.50
50.00
424.90
54 tons and over but under 55 tons
350.30
360.30
15.50
50.00
425.80
55 tons and over
351.10
361.10
15.50
50.00
426.60
Driver of Double Articulated Vehicle or
Road Train:Not exceeding 31 ton capacity
334.80
344.80
15.50
50.00
410.30
31 tons and over but under 32 tons
335.20
345.20
15.50
50.00
410.70
32 tons and over but under 33 tons
335.90
345.90
15.50
50.00
411.40
33 tons and over but under 34 tons
336.50
346.50
15.50
50.00
412.00
34 tons and over but under 35 tons
337.30
347.30
15.50
50.00
412.80
35 tons and over but under 36 tons
338.30
348.30
15.50
50.00
413.80
36 tons and over but under 37 tons
338.70
348.70
15.50
50.00
414.20
37 tons and over but under 38 tons
339.30
349.30
15.50
50.00
414.80
38 tons and over but under 39 tons
339.70
349.70
15.50
50.00
415.20
39 tons and over but under 40 tons
341.10
351.10
15.50
50.00
416.60
40 tons and over but under 41 tons
342.00
352.00
15.50
50.00
417.50
41 tons and over but under 42 tons
342.50
352.50
15.50
50.00
418.00
42 tons and over but under 43 tons
343.40
353.40
15.50
50.00
418.90
43 tons and over but under 44 tons
344.20
354.20
15.50
50.00
419.70
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44 tons and over but under 45 tons
45 tons and over but under 46 tons
46 tons and over but under 47 tons
47 tons and over but under 48 tons
48 tons and over but under 49 tons
49 tons and over but under 50 tons
50 tons and over but under 51 tons
51 tons and over but under 52 tons
52 tons and over but under 53 tons
53 tons and over but under 54 tons
54 tons and over but under 55 tons
55 tons and over
Tow Motor Operator
Driver of Logging Tractor
Crane or Fork Lift Assistant
Junior Workers

Base Rate
Column A

Base Rate
Column B

$
344.70
345.50
346.30
346.90
347.60
348.60
349.30
349.80
350.60
351.40
352.20
352.90
294.70

$
354.70
355.50
356.30
356.90
357.60
358.60
359.30
359.80
360.60
361.40
362.20
362.90
304.70

Base Rate
Column A

Base Rate
Column B

81 W.A.I.G.

Supple—
mentary
Payments
$
15.50
15.50
15.50
15.50
15.50
15.50
15.50
15.50
15.50
15.50
15.50
15.50
15.50

Arbitrated
Safety Net
Adjustment

Supple—
mentary
Payments
$
6.95
8.50
10.80

Arbitrated
Safety Net
Adjustment

$
50.00
50.00
50.00
50.00
50.00
50.00
50.00
50.00
50.00
50.00
50.00
50.00
50.00

Total
Rate
01/08/01
$
420.20
421.00
421.80
422.40
423.10
424.10
424.80
425.30
426.10
426.90
427.70
428.40
370.20

B
I
Total
Rate
01/08/01
$
159.70
192.25
241.20

$
$
$
Between 16 and 17 years of age
118.60
123.10
24.00
Between 17 and 18 years of age
145.00
150.40
28.10
Between 18 and 19 years of age
184.55
191.50
35.70
4.Leading Hands—
(a)
Any worker placed by the employer in charge of not less than three and not more than ten other workers
shall be paid $13.20 per week extra.
(b)
Any worker placed by the employer in charge of more than ten other workers shall be paid $19.90 per week
extra.
(c)
Any worker placed by the employer in charge of more than twenty other workers shall be paid $25.75 per
week extra.
5.
Supplementary Payments—
(a)
The supplementary payments as prescribed in this Schedule are in substitution for any over-award
payments as defined hereunder. Any such over award payment shall be reduced by the amount of
supplementary payment prescribed for the classification concerned.
(b)
"Over Award Payment" is defined as the amount (whether it be termed "over-award payment", "attendance
bonus", "service pay" or any term whatsoever) which an employee would receive in excess of the Award
Rate for the classification in which such employee is engaged. Provided that such payment shall exclude
overtime, shift allowance, penalty rates, disability allowances, fares and travelling time allowances and any
other ancillary payments of a like nature prescribed by this award.
(c)
Subject to clause 6 of this Schedule, the Award Rate prescribed in clauses 1, 2 and 3 of this Schedule and
which includes the supplementary payment shall be paid for all purposes of the Award.
(d)
The Supplementary payments prescribed by this Schedule shall not be payable to new employees during
the first month of employment.
6.
Calculation of Wage Rates—State Wage Case Decision—
In circumstances where award wages are to be increased as a result of State Wage Case Decisions, unless otherwise
specified in such decisions the amount of the increase shall be calculated and applied to the Wages Clause as follows:
(a)
Where the State Wage Case Decision provides that Award wages be increased by a flat amount, that
amount shall be applied to the Base Rate only.
(b)
Where the State Wage Case Decision provides that Award wages be increased by a percentage amount, that
amount shall be applied to the Base Rate and the Supplementary Payment.
Such percentage increase shall also apply to the Leading Hand Allowances, the Special Payment and the
Disability Allowances.
(c)
In the instances outlined in paragraphs (a) and (b) hereof the new Award Rate shall be calculated by adding
the Award Base Rate and the Supplementary Payment.
(d)
Where the State Wage Case Decision provides for a plateau formula (that is, a combination of a percentage
increase and a flat money amount), the plateau level shall be determined by reference to the Base Rates and
the Award Rate and the Supplementary Payment shall be calculated by subtracting the Base Rate from the
Award Rate.
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PLYWOOD AND VENEER WORKERS’ AWARD, 1952
NO. A 28 OF 1981
1B.—MINIMUM ADULT AWARD WAGE
(1)
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
(2)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
(3)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
(4)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
5.—WAGES
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(1)
The minimum rates of wages payable to employees covered by this Award shall be:
Rate of Wage
ASNA
Award Rate
Supplementary
Payment
$
$
$
$
Grade 1
311.70
15.90
50.00
377.60
Trainee Operator
Factory/Yard Hand
In/Out Feeder Assistant
Hogger
Cover Layer
Packaging
Grade 2
331.90
15.90
50.00
397.80
Hilderbrand Dryer Infeed
Schieldie Out/In Feed Control
Asst. to Lathe/ Slicer Op
Panel Grader Asst Desp
Sander Asst.
Taping
Glue Mixer
Core Sawyer
Press Assist.
Edging—Pre Gluer
Log Charger
Kuper Operator
Veneer Assemb.
Grade 3
337.70
15.90
50.00
403.60
Guillotine
Groover
Core Feeder
Splicer Operator
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$

(2)

(3)

(4)

(5)

Supplementary
Payment
$
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ASNA
$

Award Rate
$

Clipper Operator
Chain/Log Operator
Dryer Grader
Sander Operator
Grade 4
346.20
15.90
50.00
412.10
Core/Centre Layer
Panel Sawyer
Slicer Operator
Press Operator
Grade 5
362.70
15.90
50.00
428.60
Slicer Machinist
Lathe Machinist
Junior Employees: (percentage of Grade I rate of wage $311.70 and supplementary payments prescribed)
Rate of Wage
Supplementary
ASNA
Award
Payment
Rate
%
$
$
$
$
Between 15 and 16 years of age
35
109.10
5.56
17.50
132.16
Between 16 and 17 years of age
45
140.27
7.15
22.50
169.92
Between 17 and 18 years of age
55
171.44
8.74
27.50
207.68
Between 18 and 19 years of age
70
219.18
11.13
35.00
265.31
Between 19 and 20 years of age
80
249.36
12.72
40.00
302.08
Between 20 and 21 years of age
95
296.12
15.10
47.50
358.72
Leading Hands—
(a)
A leading hand, if placed in charge of three to ten employees shall be paid $14.90 per week in addition to
the appropriate wage prescribed.
(b)
A leading hand, if placed in charge of eleven to twenty employees shall be paid $22.40 per week in addition
to the appropriate wage prescribed.
(c)
A leading hand, if placed in charge of more than twenty employees shall be paid $29.10 per week in
addition to the appropriate wage prescribed.
Supplementary Payment:
(a)
The supplementary payments as prescribed in this Schedule are in substitution for any over award payments
as defined hereunder. Any such over award payment shall be reduced by the amount of the supplementary
payment prescribed for the classification concerned.
(b)
"Over Award Payment" is defined as the amount (whether it be termed "over award payment", "attendance
bonus", "service pay", or any term whatsoever) which an employee would receive in excess of the "Award
Rate" for the classification in which such employee is engaged, provided that such payment shall exclude
overtime, shift allowances, penalty rates, disability allowances, fares and travelling time allowances and
any other ancillary payments of a like nature prescribed by this award.
(c)
Subject to subclause (5) of this clause, the award rate prescribed in subclauses (1), (2) and (3) of this clause
and which includes the supplementary payment also prescribed within this clause shall be paid for all
purposes of the award.
(d)
The supplementary payments prescribed by this clause shall not be payable to employees during the first
month of employment.
Calculation of Wage Rates—State Wage Case Decisions:
In circumstances where award wages are to be increased as a result of State Wage Case Decisions, unless otherwise
specified in such decisions, the amount of the increase shall be calculated and applied to the wages clause as follows:
(a)
Where the State Wage Case Decision provides that Award wages be increased by a flat amount, that
amount shall be applied to the Base Rate only.
(b)
Where the State Wage Case Decision provides that Award wages be increased by a percentage amount, that
amount shall be applied to the Base Rate and the Supplementary Payment.
Such a percentage increase shall also apply to the Leading Hand Allowances, the Special Payment and the
Disability Allowances.
(c)
In the instances outlined in paragraphs (a) and (b) hereof the new Award Rate shall be calculated by adding
the Award Base Rate and the Supplementary Payment.
(d)
Where the State Wage Case Decision provides for a plateau formula (that is, a combination of a percentage
increase and a flat money amount), the plateau level shall be determined by reference to the Base Rates, and
the Award Rate and the Supplementary Payment shall be calculated by subtracting the Base Rate from the
Award Rate.
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THE POLICE AWARD 1965
NO. 2 OF 1966
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
6.—SALARIES
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Existing Salary
Arbitrated Safety
Total Annual
Net Adjustment
Salary
Commissioned Officer Ranks
Commander
73307
3965.00
77272.00
Chief Superintendent
71551
3965.00
75516.00
Superintendent
64688
3965.00
68653.00
Inspector—Base Rate
57047
3965.00
61012.00
Sergeant Ranks
Senior Sergeant (Country Resident OIC) Base Rate
48192
3965.00
52157.00
Senior Sergeant
46192
3965.00
50157.00
Sergeant (Country Resident OIC) Base Rate
42500
3965.00
46465.00
Sergeant
40500
3965.00
44465.00
Other Ranks
Senior Constable (Country Resident OIC) Base
38500
3965.00
42465.00
Rate
Senior Constable
36500
3965.00
40465.00
First Class Constable
34000
3965.00
37965.00
Constable
5th year of service & thereafter
31900
3965.00
35865.00
4th year of service
31000
3965.00
34965.00
3rd year of service
30100
3965.00
34065.00
2nd year of service
29000
3965.00
32965.00
1st year of service
29000
3965.00
32965.00
Recruit in Training
25000
3861.00
28861.00
(d)
The following transitionary arrangements applied to employees who as at 31 July 1992 were at the rank of
Sergeant and qualified for promotion to the rank of Senior Sergeant.
(i)
For employees at the substantive rank of Sergeant past service as a substantive Sergeant up to a
maximum of six (6) years was recognised and in addition to the rate for Sergeant—Base Rate the
following additional amounts paid in recognition of that service.
Category A
2 years service but less than 4 years
$582
per annum
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(e)

(f)

(g)

(h)

(2)

(3)

(4)
(5)
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Category B
4 years service but less than 6 years
$1246 per annum
Category C
6 years service or more
$2201 per annum
(ii)
Employees at the substantive rank of Sergeant who were not qualified for promotion to the rank
of Senior Sergeant on 31 July 1992 but who passed examination for promotion to the rank of First
Class Sergeant during 1992 translated in the same manner as those in subparagraph (i) of this
paragraph effective from 18 December 1992.
(iii)
Employees who were at the substantive rank of First Class Sergeant prior to 31 July 1992
translated to category C in subparagraph (i) of this paragraph.
(iv)
Employees at the substantive rank of Sergeant and the brevet rank of First Class Sergeant prior to
31 July 1992 translate as category C in subparagraph (i) of this paragraph whilst in the brevet
position and if qualified for promotion to the rank of Senior Sergeant at the time of reverting to
Sergeant revert to the appropriate category in subparagraph (i) of this paragraph which recognises
past service up to a maximum of 6 years since his/her substantive appointment at sergeant rank.
With effect from 31 July 1992:
(i)
Employees previously at the rank of Chief Inspector were in addition to the rate for Inspector—
Base Rate paid a Performance Increment of $2940 per annum.
(ii)
Employees at the rank of Inspector will be paid as Inspector—Base Rate and after 2 years
substantive service at that rank will, subject to satisfactory performance assessed by an
appropriate performance appraisal system, be eligible for a Performance Increment of $2940 per
annum.
(iii)
With effect from 12 March 1993 the amount of the Performance Increment is increased to $3003
per annum.
With effect from 12 March 1993, in lieu of the amounts specified in subparagraph (i) of paragraph (d) the
following additional amounts are payable:
Category A
$600
per annum
Category B
$1285
per annum
Category C
$2201
per annum.
With effect from the first pay period commencing on or after 31 July 1994 and subject to satisfactory
performance assessed by an appropriate performance appraisal system, employees at the substantive rank of
Senior Constable, Sergeant and Senior Sergeant are eligible to be paid Performance Increment 1.
In addition, subject to satisfactory performance assessed by an appropriate performance appraisal system,
employees are eligible for Performance Increment 2 no earlier than 2 years after becoming eligible for
Performance Increment 1.
Per Annum
$
Senior Constable
Performance Increment 1
600
Performance Increment 2
685
Sergeant
Performance Increment 1
600
Performance Increment 2
685
Senior Sergeant
Performance Increment 1
700
Performance Increment 2
900

Hours worked in excess of forty (40) in a week on a voluntary basis at sporting or other public events shall
be considered ordinary hours of duty and paid in accordance with the hourly rate prescribed in subclause (2)
of this clause.
(a)
For the purpose of ascertaining the rate per fortnight the total annual salary shall be multiplied by 12 and
divided by 313.
(b)
For the purpose of ascertaining the rate per day the rate per fortnight shall be divided by 10.
(c)
For the purpose of ascertaining the rate per hour the annual salary prescribed in subclause (1) of this clause
shall be divided by three hundred and thirteen (313), multiplied by twelve (12) and divided by eighty (80).
An employee's salary shall be paid by direct funds transfer to the credit of an account as nominated by the employee
at a bank, building society or credit union approved by the Under Treasurer or an Accountable Officer; provided that
where such form of payment is impracticable or where some exceptional circumstances exist, and by agreement
between the Minister and the Union, payment by cheque may be made.
A constable shall not proceed to the 3rd year of service salary increment until satisfactory completion of the two (2)
year probationary period. The application of this provision shall not apply to any employee engaged prior to 6 July
1990.
Where an employee has previous relevant experience in the Western Australia Police Force the Commissioner may
take this into consideration in re-engaging such an employee. The Commissioner has absolute discretion to:
(a)
exempt the employee from undertaking part or full academy training: and/or
(b)
waive the requirements for the employee to undertake a period of probation: and/or
(c)
appoint the employee to a rank and salary which recognises the previous relevant police force experience.
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A part-time employee shall be paid a proportion of the appropriate full-time salary contained in this clause
dependent on the number of ordinary hours worked. The salary shall be calculated in accordance with the
following formula:
Hours worked per fortnight
Full-time fortnightly salary
----------------------------------X
-----------------------------------------80
1
Subject to meeting the performance criteria applicable to a full-time employee a part-time employee shall
be entitled to all available salary increments, on a pro rata basis by calculating the hours worked by the
part-time employee each fortnight as a proportion of eighty (80).

POLICE CADETS’ AWARD
NO. R 7 OF 1976
1B.—MINIMUM ADULT AWARD WAGE
(1)
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
(2)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
(3)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
(4)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
9.—RATES OF PAY
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(1)
The rates payable in respect of the ordinary hours of duty for Cadets shall be as described hereunder:
Total
Existing
Arbitrated Safety
Salary
Salary
Net Adjustments
P/A
$
$
$
Under 17 years
10445
1983.00
12428.00
17 years
12207
2317.00
14524.00
18 years
14238
2703.00
16941.00
19 years
16481
3129.00
19610.00
20 years
18507
3513.00
22020.00
21 years
20331
3860.00
24191.00
(2)
Salaries shall be paid by direct funds transfer to the credit of an account nominated by the employee at a bank,
building society or credit union approved by the Under Treasurer or an Accountable Officer. Provided that where
such form of payment is impracticable or where some exceptional circumstances exist, and by agreement between the
Minister and the Union, payment by cheque may be made.
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PORCELAIN WORKERS AWARD, 1970
NO. 1 OF 1970
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
13.—WAGES
(a)
The total rate of pay per week for adult employees including supplementary payments shall be as follows—
Base Rate
Supplementary
Total Rate
Payment
Grade 1
364.20
88.00
452.20
Packer
Grade 2
357.30
88.00
445.30
Fork Lift Operator
Grade 3
331.30
102.80
434.10
Mould Makers (Blocking and
Casing)
Printer (Hand)
Grade 4
332.30
95.00
427.30
Mould Makers
Kiln Personnel
Grade 5
326.40
97.40
423.80
Machine Operators (Auto and
Semi)
Kiln Personnel (Others)
Slipmaker
Slipmaker Personnel
Silk Screen Maker
Caster
Grade 6
321.60
92.30
413.90
Production Attendants
(b)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Junior Employees
(a)
(Percentage of total Grade 6 rate per week.)
Under 16 years of age
60
Between 16 and 17 years of age
65
Between 17 and 18 years of age
70
Between 18 and 19 years of age
90
19 years and over
100
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(b)

(3)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

(1)
(2)
(3)
(4)
(5)
(6)

Junior employees performing production tasks to the same skill and proficiency level as adult employees
shall be paid in accordance with subclause (1) of this clause.
LEADING HANDS:
In charge of:
(a)
Not less than three and not more
than ten other employees
$14.90
(b)
More than ten but not more
than twenty other employees
$22.65
(c)
More than twenty other employees
$29.70

PORT HEDLAND PORT AUTHORITY MARINE PILOTS AWARD 1984
NO. A 11 OF L984
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

PORT HEDLAND PORT AUTHORITY PORT CONTROL OFFICERS AWARD 1982
NO. A 1 OF 1982
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
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(7)

Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
9.—SALARIES AND SALARY RANGES
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
RANGE 1
ASNA
$
1st year
2712.00
29937.00
2nd year
2816.00
32389.00
3rd year
2816.00
33511.00
4th year
2816.00
36214.00
5th year
2816.00
37484.00
RANGE 2
1st year
2816.00
36214.00
2nd year
2816.00
37484.00
3rd year
2816.00
41475.00
4th year
2816.00
41475.00
5th year
2816.00
42809.00
RANGE 3
1st year
2816.00
37484.00
2nd year
2816.00
41475.00
3rd year
2816.00
41475.00
4th year
2816.00
42809.00
RANGE 4
1st year
2816.00
41475.00
2nd year
2816.00
42809.00

(1)
(2)
(3)
(4)
(5)
(6)

(7)

POULTRY BREEDING FARM AND HATCHERY WORKERS’ AWARD 1976
NO. R 20 OF 1976
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
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(8)

Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
9.—WAGES
The minimum weekly rates of wage payable to employees employed under this award shall include the base rate plus the
arbitrated safety net adjustment expressed hereunder:
(1) Poultry Breeding
Base Rate $
Arbitrated Safety
Minimum Rate
Farms
Net Adjustments
$
$
(a)
General Hand—Maintenance
318.90
88.00
406.90
(b)
General Hand—Other
314.20
88.00
402.20
(2) Hatcheries
General Hand
318.90
88.00
406.90
(3)
Junior Employees—Junior employees shall receive the prescribed percentage of the adult rate for the class of work on
which they are engaged
%
Under 16 years of age
50
16 to 17 years of age
60
17 to 18 years of age
70
18 to 19 years of age
80
19 to 20 years of age
90
At 20 years of age, adult rates
(4)
Leading Hands
$
In addition to the ordinary rate of pay, an employee
placed in charge of more than 3 other employees shall receive
19.85
(5)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

PRINTING (COMMUNITY NEWSPAPER GROUP) AWARD
NO. A 21 OF 1989
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
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equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
9.—RATES OF PAY
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(1)
CLASSIFICATION
ASNA
Rates Per Week
$
(Adults)
$
Compositor
52.00
540.60
Photolithographer
52.00
540.60
Proof Reader
52.00
540.60
Keyboard Operator
52.00
535.50
Artist Designer
52.00
540.60
General Hand
50.00
418.60
(2)
Adult Apprentices:
The rates of wages for an adult apprentice shall be the following percentage of a Compositor's weekly wage—
First year
82
per cent
Second year
87
per cent
Third year
92
per cent
Fourth year
100
per cent
(3)
Apprentices:
The rate of wages for an apprentice shall be the following percentage of a Compositor's weekly wage—
First year
45
per cent
Second year
60
per cent
Third year
75
per cent
Fourth year
85
per cent
(4)
Junior employees (other than Apprentices, Keyboard Operators and Artist/Designers).
The rates of wages for a junior employee shall be the following percentage of a General Hand's weekly wage—
At 17 years of age
50
per cent
At 18 years of age
60
per cent
At 19 years of age
70
per cent
At 20 years of age
80
per cent

(1)
(2)
(3)
(4)
(5)
(6)

(7)

PRINTING AWARD
NO. 9 OF 1969
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
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Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

11.—RATE OF WAGES
PART 1 RATE OF WAGES;
An adult employees’ minimum award
rate of wage is set out in Table A hereof, operative from the beginning of the first pay
st
period to commence on or after 1 August 2001.
TABLE A
GROUP LEVEL
BASE RATE
SAFETY NET
AWARD RATE
ADJUSTMENT
$
$
$
1
325.40
74.00
399.40
2
342.10
74.00
416.10
3
364.60
74.00
438.60
4
385.50
74.00
459.50
5
417.20
74.00
491.20
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
Junior and apprentices
Where the work is performed by a junior (other than a junior artist and/or designer or a junior keyboard operator/assembler) not
being an apprentice, the minimum rates of wages shall be undermentioned percentages of the wage of an employee working at
the rate prescribed for group level 2 of this award for the area in which he is employed:
TABLE B
AGE
% OF LEVEL 2 WAGE
under 16 years of age
30
between 16 and 17 years of age
40
between 17 and 18 years of age
50
between 18 and 19 years of age
60
between 19 and 20 years of age
75
between 20 and 21 years of age
90
Junior keyboard operator/assembler
The minimum rate of wage payable to a junior employed as a keyboard operator/assembler shall be the award rate of wage
prescribed for group level 4 for the area in which he is employed.
Apprentice
Where the work is performed by an apprentice, the minimum rates of wages shall be the undermentioned percentages of the
wage of a skilled employee working at the rate prescribed for group level 5 for the area in which he is employed:
TABLE C
YEAR
% OF LEVEL 5 WAGE
First
47.5
Second
60.0
Third
72.5
Fourth
87.5
Junior artist and/or designer (including junior commercial artist)
Where the work is performed by a junior artist and/or designer (including a junior commercial artist) the minimum rates of
wages shall be undermentioned percentages of the wage of an employee working at the rate prescribed for group level 4 of this
award for the area in which he is employed:
TABLE D
AGE
% OF LEVEL 4 WAGE
under 17 years of age
37.5
between 17 and 18 years of age
47.5
between 18 and 19 years of age
60.0
between 19 and 20 years of age
72.5
between 20 and 21 years of age
87.5

2250

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

81 W.A.I.G.

Adult apprentice
Where the work is performed by an adult apprentice, the minimum rates of wages shall be the undermentioned percentage of
the wage of an employee working at the rate prescribed for group level 5 for the area in which he is employed—
TABLE E
YEAR
% OF LEVEL 5 WAGE
First
82.0
Second
87.0
Third
92.0
Fourth
100.0
An adult apprentice who enters his apprenticeship at an advanced stage pursuant to paragraph 36A(3)(b) of this award, shall be
deemed, for the purposes of calculating the appropriate wage rate, to have completed the period by which he has been
advanced.
Progress to the next year rate of wage shall occur when the balance of the year to which he has been advanced in his
apprenticeship is completed.
Traineeship
Where the work is performed by a small offset printing trainee, a printing production support trainee, a print design trainee and
a graphic arts merchants trainee under the terms of Clause 36B.—Traineeships, the wage rate shall be as set out in subclause
(2) of that clause.
Calculation of rates in table “B”
The rate prescribed for all employees paid in accordance with the provisions of this table shall be calculated in multiples of 10
cents, amounts less than 5 cents being taken to the lower multiple and amounts of 5 cents or more being taken to the higher
multiple.
“Overaward payments” is defined as the amount (whether it be termed “overaward payment”, “attendance bonus”, “service
increment”, or any other terms whatsoever) which an employee would receive in excess of the “base rate” of pay set out in
Table A. Payments such as overtime, shift allowances, penalty rates, disability allowance, fares and travelling time allowance
and other ancillary payment of like nature prescribed by this award shall be excluded from the definition.
PART 2—CLASSIFICATION STRUCTURE
The classification structure relates to an adult employee performing the description of employment set out in the second
column below. The Group Level for the adult employee is shown in the third column and the appropriate minimum weekly
rate of pay in the fourth column.
COLUMN 2
COLUMN 3
COLUMN 4
DESCRIPTION OF
GROUP LEVEL
MINIMUM
EMPLOYMENT
WEEKLY WAGE
$
a)
Compositor
5
491.20
b)
Keyboard Operator
4
459.50
c)
Proof Reader
4
459.50
d)
Proof Readers’ Assistant
2
416.10
e)
Printing Machinist
5
491.20
f)
Artist/Designer
4
459.50
g)
Graphic Reproducer
5
491.20
(i)
Image Preparer
(ii) Plate Preparer
(iii) Cylinder Preparer
h)
Small Offset Machinist
4
459.50
i)
Non Impact Printing Machinist
4
459.50
(including Electronic and Laser
Printing Machine Operator)
j)
Binder/Finisher
5
491.20
k)
Employee employed directly in
2
416.10
connection with stationery,
system work, addressograph work,
paper products
l)
Feeder on any machine
2
416.10
m)
Storeperson
3
438.60
n)
Screen Printing:
(i)
Stencil Preparer
5
491.20
(ii) Power Driven Screen Printing
3
438.60
Machine Operator
(iii) Screen attendant
2
416.10
o)
An employee not otherwise specified
1
399.40
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

2251

PART 3—STRUCTURAL EFFICIENCY
Broadbanding
Arising out of the decision of 8 September 1989 in the State Wage Case 69 WAIG 2913 and in consideration of the
wage increase resulting from broadbanding of classifications of the rates of pay operative from the beginning of the
first pay period to commence on or after 10 November 1989, employees are to perform a wider range of duties
including work which is incidental or peripheral to their main tasks or functions. This shall not mean that employees
will be required to perform work for which an employee has not been trained.
(2)
Commitment
The parties to this Award are committed to the implementation of a new wage and classification structure,
classification definitions and in creating appropriate relativities between different employee skill levels within the
Award. In making this commitment the parties:
(a)
Accept in principle to move constructively and rapidly to the development of a single trade stream for the
pre-press area leaving a new structure of three trade streams, pre-press, press and post-press allowing for
the broadening of the skill and work of employees in the context of appropriate training provisions. As part
of this process employees in trade peripheral to their main tasks or functions. This shall not mean that
employees be required to perform work for which an employee has not been trained.
(b)
Accept in principle a new Printing Award structure in which descriptions of job functions will be more
broadly based and generic in nature.
(c)
Undertake that subject to agreement at enterprise level, employees are to undertake training for the wider
range of duties for access to higher classifications.
(d)
Agree not to create barriers to advancement of employees through access to proper accredited training and
the advancement of employees through the new structure.
(e)
Will co-operate in the transition from the existing wage and classification structure to the proposed new
structure to ensure that the transition takes place in an orderly manner without creating false expectations or
disruption.
(3)
Award modernisation
(a)
The parties to this Award are committed to co-operating positively to increase the efficiency, productivity
and international competitiveness of the Graphic Arts Industry and to enhance the career opportunities and
job security of employees in the industry.
(b)
At each plant or enterprise, an employer, the employees and the Union shall establish
participative/consultative mechanisms and procedures appropriate to the size, structure and needs of that
enterprise. Measures raised by the employer, the employees or Union for consideration consistent with the
objectives of paragraph (a) herein shall be processed through that participative/consultative mechanism and
procedure.
(c)
Measures raised for consideration consistent with paragraph (b) herein shall be related to the
implementation of the new classification structure, the facilitative provisions contained in this Award.
(d)
Without limiting the rights of either an employer of the Union to arbitration, any other measure designed to
increase flexibility at the plant or enterprise and sought by any party shall be notified to the Western
Australian Industrial Relations Commission and by agreement of the parties involved shall be implemented
subject to the following requirements:
(i)
The changes sought shall not affect provisions reflecting national standards.
(ii)
The majority of employees affected by the change at the plant or enterprise must genuinely agree
to the change.
(iii)
No employee shall lose income as a result of the change.
(iv)
The Union must be a party to the agreement.
(v)
The Union shall not unreasonably oppose any agreement.
(vi)
Any agreement shall be subject to approval by the Western Australian Industrial Relations
Commission, and if approved, shall operate as a Schedule to this Award and take precedence over
any provision of this Award to the extent of any inconsistency.
(e)
Any disputes arising in relation to the implementation of paragraphs (b) to (d) herein shall be subject to the
provisions of Clause 51.—Settlement of Disputes, of this Award.
PART 4—INDEXATION OF OVERAWARD PAYMENTS
It is recommended that in accordance with the Commission's decisions dated 23 September 1983 and 27 October 1983 in the
National Wage Case, in circumstances where the wage rates prescribed by this Award are increased by order of a Full Bench of
the Commission to reflect movements in the Consumer Price Index as a result of National Wage/Wage Indexation cases
employers party to the Award should apply the indexation increase to an employee's actual rate of pay as defined hereunder
unless the Commission in the National Wage/Wage Indexation case concerned indicates an attitude that overaward payments
should not be so adjusted.
"Actual rate of pay" is defined as the total amount an employee would normally receive for performing 38 hours of ordinary
work. Provided that such rate shall expressly exclude overtime, penalty rates, fares and travelling time allowance, and any
other ancillary payments of like nature. Provided further that this definition shall not include production bonuses and other
methods of payments by results which by virtue of their basis of calculation already produce the results intended by this clause.
36B.—TRAINEESHIPS
The terms of the National Training Wage Interim Award 1994, as varied, shall apply to Traineeships under this clause subject
to the following provisions of this clause.
(1)
(a)
This clause applies to Traineeships Agreements in the following:
Small Offset Printing Traineeship.
(b)
For the purposes of this subclause “Traineeship Agreement” means an agreement made subject to the terms
of the National Training Wage Interim Award 1994 between an employer and the trainee for a Traineeship
and which is registered with the relevant State or Territory Training Authority, NETTFORCE, or under the
(1)
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provisions of the appropriate State or Territory legislation. A Traineeship Agreement shall be made in
accordance with the relevant approved Traineeship Scheme and shall not operate unless this condition is
met.
(2)

Wages
The weekly wages payable to trainees shall be the same as provided in the aforementioned National Training Wage
Interim Award 1994 for work defined at industry/skill level B as set out in the following table:
HIGHEST YEAR OF SCHOOLING COMPLETED
School Leaver
Year 10 and below
Year 11
Year 12
$
$
$
153.00 (50%)
175.00 (33%)
259.00
166.00 (33%)
192.00 (25%)
plus 1 year out of school
229.00
259.00
290.00
plus 2 years
259.00
290.00
331.00
plus 3 years
290.00
331.00
371.00
plus 4 years
331.00
371.00
plus 5 years
371.00
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(3)
Supersession
Any former award provision for the Australian Traineeship System (ATS) or the Career Start Traineeship (CST) shall
not apply to any employer except in relation to ATS or CST trainees who commenced a traineeship with the
employer before the employer was subject to the application for this clause.

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

(1)

PRINTING (GOVERNMENT) AWARD, 1990
NO. A 8 OF 1990
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
10.—RATES OF WAGES
Subject to this clause, an adult employee in a classification specified in the table set out in subclause (2) hereof (other
than an apprentice), shall be paid at the respective total wage per week assigned to that class of work.

81 W.A.I.G.
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CLASSIFICATIONS—
Base
Rate
$

Supple—
mentary
Payment
$

Additional
Payment
$

Arbitrated
Safety Net
Adjust—
ments
$

Total
Wage
$

Relativity
to Level 4
%

PRINTING
WORKER
Level 1
299.50
42.60
48.20
66.00
456.30
82
Level 2
319.20
45.40
52.30
66.00
482.90
87.4
Level 3A
337.40
48.00
55.00
68.00
508.40
92.4
Level 3B
354.20
50.40
58.20
68.00
530.80
97
PRINTING
TRADESPERSON
Level 4
365.20
52.00
59.60
68.00
544.80
100
Level 5
383.50
54.50
62.70
66.00
566.70
105
Level 6
401.70
57.20
65.30
66.00
590.20
110
Level 7
420.00
59.80
68.90
68.00
616.70
115
PRINTING
OFFICER
Level 8
438.30
62.30
71.60
68.00
640.20
120
Level 9
456.50
65.00
74.20
68.00
663.70
125
Level 10
474.80
67.50
76.90
68.00
687.20
130
Level 11
493.00
70.10
80.60
68.00
711.70
135
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(3)
CLASSIFICATION STRUCTURE:
Level
Inclusive of—
1.
General Hand or Pallet Truck Operator
Tablehand (bench work)
2.
Tablehand single function machines-drills, staples etc.
Printing Machine Assistant
Folding Machine Assistant
Storeworker/Packer
Courier Driver
3a.
Tablehand multi function machines-forms collect-collator stapler-auto sewing machine
Van Driver
Storeworker
Materials handling equipment, VDU
Stationery Storeworker
Artroom Storeworker
3b.
Small Offset Printer-single unit machine
Readers Assistant
4.
Printing Machinist-1 unit
Small Offset Printer multi unit and high speed copiers
Book Binder and Finisher non electronically programmable machines
Senior Tablehand-Confidential
Senior Tablehand-Binding
Senior Storeperson
Senior Packer
Level
Inclusive of:
5.
Desktop Publishing Operator
Compositor
Graphic Reproducer
Proofreader
Camera Operator
Negative Arranger
Platemaker
Printing Machinist-2 units
Small Offset Printer-Electronic Publishing and high speed copier-binders
Hand Binder: Full Bind-Restoration
Machine Binder-Collator Stitcher
Guillotine Operator-electronically programmable
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(7)

(8)

(9)
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Typesetter-Wave 4, Intermedia
Electronic Publishing-XPS
Opticopy Operator
Printing Machinist-4 Unit
Senior Compositor
Senior Reader
Senior Graphic Reproducer
Senior Printer
Senior Rapid Copy Binder
Senior Rapid Copy Printer
Senior Hand Binder
Senior Guillotine Operator
7.
Head Reader
Computer System Operator
Printing Machinist-6 Units
Assistant Supervisor Pre-Press
Assistant Supervisor Printing
Assistant Supervisor Rapid Copy
Assistant Supervisor Binding
Assistant Supervisor Stores
Binding Line Operator
8.
Graphic Artist
9.
N.A.
10.
N.A.
11.
Senior Graphic Artist
JUNIOR WORKERS:
Where work is performed by a junior the minimum rates of wages shall be the following percentages of the total
wage prescribed in subclause (2) hereof for adults performing the same work:
Under 16 years of age
25%
16 to 17 years of age
35%
17 to 18 years of age
45%
18 to 19 years of age
55%
19 to 20 years of age
65%
20 to 21 years of age
75%
thereafter the appropriate adult total wage shall apply.
APPRENTICES:
The minimum rates of wages payable to apprentices shall be the following percentage of a Level 4 Printing
Tradesperson's total wage:
First Year
42%
Second Year
55%
Third Year
75%
Fourth Year
88%
ADULT APPRENTICES:
The minimum rates of wages payable to adult apprentices shall be the following percentages of a Level 4 Printing
Tradesperson's total wage:
First Year
82%
Second Year
87%
Third Year
92%
Fourth Year
100%
DIRT MONEY:
A worker engaged on work of an unusually dirty or offensive nature shall be paid 30 cents per hour or part thereof in
addition to the rates otherwise prescribed in this award, with a minimum of four hours work or four hours pay in lieu
thereof.
TRAINING ALLOWANCE:
(a)
An allowance at the rate of $7.90 per day will be paid to designated training officers during periods when
they are actually engaged in training duties organised by the Training Action Group.
(b)
Payment of this allowance for part of a day shall be made in accordance with the provisions of Clause 11.—
Mixed Functions of this award.
(c)
The Training Action Group will have sole responsibility for designating the employees who qualify to act
as training officers and for specifying the periods during which training modules will be implemented.
In calculating the rates of wages prescribed in subclause (2) hereof the resulting amount shall be taken to the nearest
ten cents, any part less than five cents is to be disregarded.
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(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)
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THE PRINTING (NEWSPAPER) AWARD 1979
NO. R 23 OF 1979
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

39.—WAGES
It is a term of this award that the Union undertakes for the duration of the Principles determined by the Commission in Court
Session in Application No. 1940 of 1989 not to pursue any extra claims, award or overaward except when consistent with the
State Wage Principles.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
SUNDAY TIMES
CLASSIFICATION
(1)

Adult
Compositor Displayer
Machine Compositor—Photo Composing
Machine Compositor – Elsewhere
Graphic Reproducer—Multi skilled
Graphic Reproducer – Basic
Hand Compositor
Composing Machine Mechanic – Basic
Composing Machine Mechanic—Skilled
Hand Compositor—Photo Composing
Guillotine Operator
Stereotyper
Reader
Assistant Reader
Printing Machinist
Brake Hand
Publishing Hand A
Publishing Hand B
Newsprint Storeman
General Hand

ASNA
$
65.00
65.00
67.00
65.00
67.00
67.00
67.00
67.00
67.00
67.00
67.00
67.00
65.00
67.00
65.00
65.00
65.00
65.00
65.00

AWARD WAGES
$
590.80
571.60
559.70
565.70
559.70
534.00
534.00
559.70
559.70
534.00
534.00
534.00
457.40
559.70
487.10
485.30
447.30
463.30
456.30
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CLASSIFICATION
AWARD WAGES
(1)
Adult
ASNA
Compositor Grade 1
67.00
Compositor Grade 2 (includes System Mechanics)
67.00
Graphic Reproducer—Grade 1
65.00
Graphic Reproducer—Grade 2
67.00
Hand Compositor
67.00
Reader
67.00
Printing Machinist
67.00
Assistant Machinist
65.00
Publishing Hand—Grade 1
65.00
Publishing Hand—Grade 2
65.00
General Hand
65.00
(2)
(a)
Apprentices (per cent of compositors weekly wage)

(3)

(4)

(5)

(1)
(2)
(3)
(4)
(5)
(6)

81 W.A.I.G.

$
590.80
559.70
565.90
559.70
534.00
534.00
534.00
465.20
463.30
447.30
436.30

%
five year term on commencement
35
first increment
45
second increment
60
%
third increment
75
fourth increment
85
(b)
four year term—
on commencement
45
first increment
60
second increment
75
third increment
85
Subject to the provisions of clause 25 of this award and to any order made by the Commission the foregoing
increments shall accrue annually.
Cadet Assistant Readers (per cent of Assistant Reader's weekly rate)
%
first year of cadetship
50
second year of cadetship
65
third year of cadetship
80
fourth year of cadetship
95
Provided that a cadet who, at the date of this award, is receiving more than the amount payable under this subclause
shall not have his wage rate reduced.
Night and intermediate shift loading
Adult males—17.½% of the hand compositors day work wage rate.
Apprentices and Cadet Assistant Readers in their final year 17.5% of the hand compositors day work wage rate.
Other apprentices and cadets five sixths of the night and intermediate shift loading of the adult male rate.
The proportion of general hands to other workers in sections other than the machine rooms and stereotyping room
shall not exceed one to four or fraction of four and in the machine rooms and stereotyping room shall not exceed two
to three.

PRINTING (THE SUNDAY TIMES GUARANTEED AND EMPLOYMENT VOLUNTARY RETIREMENT)
AWARD
NO. 55 OF 1983
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.

81 W.A.I.G.
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(b)

(7)

(8)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

(1)
(2)
(3)
(4)
(5)

Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

PRINTING (WEST AUSTRALIAN NEWSPAPERS LIMITED,
GUARANTEED EMPLOYMENT AND VOLUNTARY RETIREMENT” AWARD
NO. A 21 OF 1982
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

PRINTING (WESTERN MAIL) AWARD
NO. 39 OF 1982
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
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The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
9.—RATES OF WAGES
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
ASNA
RATE PER WEEK
$
$
(1)
Adults
Compositor
52.00
529.80
Photolithographer
52.00
529.80
Lithographic Machinist
52.00
529.80
Machine Assistant
50.00
421.20
Publishing Hand
50.00
419.40
General Worker
50.00
360.80
Electrician/Engineer
52.00
529.80
(2)
Apprentices:
The rates of wages for an apprentice shall be the following percentage of a Printing Machinist's weekly wage:—
First year
45%
Second year
60%
Third year
75%
Fourth year
85%
(3)
Junior Employees (Other than Apprentices):
The rates of wages for a junior employee shall be the following percentage of a Publishing Hand's weekly wage:—
At 17 years of age
50%
At 18 years of age
60%
At 19 years of age
70%
At 20 years of age
80%

(1)
(2)
(3)
(4)
(5)
(6)

(a)

PRINTING INDUSTRY SUPERANNUATION AWARD 1991.
NO. A 6 OF 1991
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

2259

(b)

(7)

(8)

(1)

Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

PRIVATE HOSPITALS EMPLOYEES' AWARD, 1972
NO. 27 OF 1971.
34.—WAGES
The minimum weekly rate of wage payable to employees covered by this award shall be the Base Rate plus the
Arbitrated Safety Net Adjustment (ASNA) Payment expressed hereunder:
Base
Arbitrated
Minimum
Rate
Safety Net
Weekly
Adjustments
Rate
$
$
$
HOSPITAL WORKER LEVEL 1:
Comprehends the following classes of work:
Car Park Attendant
Cleaner
Dining Attendant
Domestic Gardener (other)
Ironer and Presser
Kitchen Assistant
Laundry Assistant
Orderly (other)
Pantry Assistant
Hotel Services Assistant
Yard Assistant
Ward Assistant
Maintenance Employee
1st year of employment
369.80
88.00
457.80
2nd year of employment
374.30
88.00
462.30
3rd year of employment and thereafter
378.30
88.00
466.30
HOSPITAL WORKER LEVEL 2:
Comprehends the following classes of work:
Machinist
House Parent Gardener (only one employed)
Orderly (handling patients)
First Laundry Worker (where more than 1 employed)
Washing Machine Attendant
1st year of employment
375.00
88.00
463.00
2nd year of employment
379.80
88.00
467.80
3rd year of employment and thereafter
384.10
88.00
472.10
HOSPITAL WORKER LEVEL 3:
Comprehends the following classes of work:
Shaving Orderly
Theatre Assistant
Security Attendant
Theatre Orderly
Call Room Orderly
Menu Assistant
Gardener (Herbicide and Propagator)
Machinist (who cuts and fits)
Boiler Firing Orderly
CSSD Assistant (1st year of employment)
TSSU Assistant (1st year of employment)
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Rate

Maintenance Employee
1st year of employment
2nd year of employment
3rd year of employment and thereafter
HOSPITAL WORKER LEVEL 4:
Comprehends the following classes of work:
TSSU Assistant
(2nd, 3rd year of employment and thereafter rate)
CSSD Assistant (2nd, 3rd year of employment and
thereafter rate)
Cook (other)
1st year of employment
2nd year of employment
3rd year of employment and thereafter
HOSPITAL WORKER LEVEL 5:
Comprehends the following classes of work:
Cook (only) one employed
Storeperson Driver (under 3 tonnes)
1st year of employment
2nd year of employment
3rd year of employment and thereafter
HOSPITAL WORKER LEVEL 6:
Comprehends the following classes of work:
Driver (over 3 tonnes)
Bus Driver (less than 25 passengers)
Canteen Supervisor
1st year of employment
2nd year of employment
3rd year of employment and thereafter
HOSPITAL WORKER LEVEL 7:
Comprehends the following classes of work:
Bus Driver (over 25 passengers)
Second Cooks
1st year of employment
2nd year of employment
3rd year of employment and thereafter
HOSPITAL WORKER LEVEL 8:
Comprehends the following classes of work:
Senior Food Service Attendant
(Hospitals less than 100 beds)
Deputy Head
Orderly
Machinist
Tradesperson Horticulturist
First Cook (where more than one employed)
1st year of employment
2nd year of employment
3rd year of employment and thereafter
HOSPITAL WORKER LEVEL 9:
Comprehends the following classes of work:
Tradesperson Cook
Senior Food Services Attendant
(more than 100 beds)
Head Gardener
Catering Supervisor
Laundry Supervisor
Head Orderly
Domestic Supervisor/Housekeeper
Cleaning Services Supervisor
Linen Services Supervisor
1st year of employment
2nd year of employment
3rd year of employment and thereafter
HOSPITAL WORKER LEVEL 10:
Comprehends the following classes of work:
Chef
1st year of employment
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$

Arbitrated
Safety Net
Adjustments
$

Minimum
Weekly
Rate
$

383.80
388.20
392.30

88.00
88.00
88.00

471.80
476.20
480.30

389.00
393.60
397.30

88.00
88.00
88.00

477.00
481.60
485.30

404.00
407.60
411.30

88.00
88.00
88.00

492.00
495.60
499.30

407.80
411.30
414.80

88.00
88.00
88.00

495.80
499.30
502.80

417.30
422.20
426.40

90.00
90.00
90.00

507.30
512.20
516.40

440.10
445.00
448.50

90.00
90.00
90.00

530.10
535.00
538.50

454.80
459.10
462.90

90.00
90.00
88.00

544.80
549.10
550.90

475.50

88.00

563.50
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2nd year of employment
3rd year of employment and thereafter
(2)

(a)

$
481.90
488.00

2261
Arbitrated
Safety Net
Adjustments
$
88.00
88.00

Minimum
Weekly
Rate
$
569.90
576.00

Play Supervisor (Lady Lawley Cottage)
1st year of employment
366.20
88.00
454.20
2nd year of employment
403.80
88.00
491.80
3rd year of employment and thereafter
424.60
90.00
514.60
(b)
Supervisor (Lady Lawley
Cottage)
445.30
90.00
535.30
(3)
Junior Hospital Employees
The minimum rate of wage payable to Junior Hospital Employees shall be the following percentage of the prescribed
wage for an adult employee in her first year of employment doing the same class of work.
%
Under 17 years of age
60
At 17 years of age
70
At 18 years of age
80
At 19 years of age
100
(4)
General Conditions:
(a)
The ordinary wages of any employee, placed in charge of three or more employees, shall be increased by
$16.51 per week.
(b)
Where the term "year of employment" is used in this clause, it shall mean all service whether full time or
part time and regardless of the class of work with that employer.
Such service shall be calculated in periods of calendar years from the date of commencement of work with the
employer and by automatic progression subject to satisfactory service.
Provided that in determining the rate of wage of an employee nineteen years of age and over, service prior to
attaining the age of nineteen years shall not be counted in determining the total service of an employee for
the purpose of this clause.
(c)
A casual employee shall be paid a loading of twenty five percent over the rates specified in this clause.
(d)
The hourly rate of wage for each employee shall be calculated by dividing the weekly rate herein expressed
as follows:
(i)
for an employee working an average of 38 hours per week by dividing the weekly rate herein
expressed by 40; or
(ii)
for an employee actually working 38 hours by dividing the weekly rate herein expressed by 38;
or
(iii)
for an employee employed in a classification prescribed in subclause (2) of this clause by dividing
the weekly rate therein expressed by 37.5.
(5)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
35.—MINIMUM WAGE
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult Award
Wage unless otherwise provided in this clause.
(1)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
(2)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case .
(3)
Unless otherwise provided in this subclause adults employed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award Wage according to the hours worked.
(4)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provisions to the Minimum Adult Award Wage of $413.40 per week.
(5)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships, or
Jobskills traineeships or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to employees excluded under (aa) above and any special categories
of employees not included here or otherwise in relation to the application of the Minimum Adult Award
Wage.
(6)
Subject to this subclause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payment during sick leave,
long service leave and annual leave and for all other purposes of this award.
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Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult apprentice
in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate requires
specific mention as at 13th November 1997).
Minimum Adult Wage
“The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

PSYCHIATRIC NURSES' (PUBLIC HOSPITALS) AWARD 1973
NO 14 OF 1973
1B.—MINIMUM ADULT AWARD WAGE
(1)
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
(2)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
(3)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
(4)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
17.—RATES OF PAY AND ALLOWANCES
It is a term of this Award that the Union undertakes for the duration of the Principles determined by the Commission in Court
Session in Application No. 1940 of 1989 not to pursue any extra claims, award or over award except when consistent with the
State Wage Principles.
(1)
The minimum rate of wages per week payable to Registered Mental Health Nurses and Enrolled Mental Health
Nurses under this Award shall be paid the weekly wages as set out hereunder with effect from the first pay period
commencing on or after the 6th day of June 1990.
$ Per Week
ASNA
TOTAL
(a)
Mental Health Nurse
(i)
Level 1
1st year of service
445.10
50.00
495.10
2nd year of service
458.10
52.00
510.10
3rd year of service
476.50
52.00
528.50
4th year of service
495.30
52.00
547.30
5th year of service
509.60
50.00
559.60
6th year of service
526.60
50.00
576.60
7th year of service
547.00
50.00
597.00
(ii)
Level 2
1st year of service
581.00
52.00
633.00
2nd year of service
597.00
52.00
649.00
3rd year of service
619.60
52.00
671.60
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(iii)

Level 3
1st year of service
2nd year of service
3rd year of service
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$ Per Week

ASNA

TOTAL

667.00
686.10
702.40

52.00
52.00
52.00

719.00
738.10
754.40

(iv)

Community/Clinic Psychiatric
Nurses
523.30
50.00
573.30
(b)
(i)
Progression through the increments for a registered nurse classified at Level 1 shall occur by
annual increments.
(ii)
Progression for all other classifications for which there is more than one wage point, shall be by
annual increments, subject to a satisfactory performance appraisal.
(c)
Where an employee is appointed to a position, previous relevant nursing experience at that level, or in a
similar level under a differing career structure, shall be taken into account for determining the appropriate
increment level.
(d)
The onus of proof of previous experience shall rest with the employee.
Provided that an employee returning to the profession after an absence greater than five years shall
commence at the first increment of Level 1 for a period of three months. During this time the employee
shall be reviewed by an assessment panel. Upon satisfactory review she/he shall move to a level and
increment as determined by the panel's assessment. An employee who fails to satisfy the panel of her/his
competency to progress through the Level 1 increments or into another level as the case may be, may apply
for reassessment by an assessment panel after a period of 12 months from the date of employment.
(2)
Enrolled Mental Health Nurse
$ Per Week
ASNA
TOTAL
1st year of service
399.20
50.00
449.20
2nd year of service
407.50
50.00
457.50
Thereafter
416.30
50.00
466.30
(3)
A Psychiatric Nurse who is in charge of a ward, department or floor during the off duty period of a Charge Nurse as
defined under the Nurses (Public Hospitals) Award 1988, as varied shall be paid an allowance equivalent to the
difference between the ordinary daily rate of a Registered General Nurse on the thereafter rate and the ordinary daily
rate of a first year Charge Nurse under the Nurses (Public Hospitals) Award.
(4)
For the purpose of fixing the rate of wage to be paid to an employee, the Director of Nursing shall take into account
previous psychiatric nursing experience in hospitals covered by this award and also previous psychiatric nursing
experience in hospitals not covered by this award.
(5)
All ordinary time worked on any shift in excess of ten hours shall be paid for at the rate of time and a half.
(6)
In addition to the ordinary wages prescribed in this clause special allowances as set out in this subclause shall be paid
to nurses as follows:
(a)
A nurse holding a post basic qualification otained from a recognised college of nursing, university or
college of advanced education or TAFE and required in his/ her employment:
$ Per Week
(i)
Six months' study
19.40
(ii)
12 months' study
32.40
(b)
A nurse holding a post basic qualification recognised by the Nurses' Board of Western Australia and
required in his/her employment:
(i)
Six months' study
10.80
(ii)
12 months' study
15.00
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.

(1)
(2)
(3)
(4)

PUBLIC SERVICE ALLOWANCES (MORTUARY STAFF) AWARD 1985
NO. 3 OF 1985
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.

2264
(5)
(6)

(7)

(8)

(1)
(2)
(3)
(4)
(5)
(6)
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Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

PUBLIC SERVICE ALLOWANCES (FISHERIES AND WILDLIFE OFFICERS) AWARD 1990
NO. PSA A 5 OF 1986
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

PUBLIC SERVICE AWARD 1992
NO. PSA A4 OF 1989
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
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Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
11A ARBITRATED SAFETY NETT ADJUSTMENTS
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
SCHEDULE A – SALARIES
(1) Annual salaries applicable to officers covered by this award:
Salary Per
Arbitrated
Total Salary
Level
Annum
Safety Net
Per Annum
$
Adjustments
$
$
Level 1
Under 17 years
11,355
1,447
12,802
17 years
13,270
1,691
14,961
18 years
15,480
1,972
17,452
19 years
17,918
2,284
20,202
20 years
20,122
2,565
22,687
1.1
22,104
2,817
24,921
1.2
22,756
2,817
25,573
1.3
23,407
2,817
26,224
1.4
24,054
2,922
26,976
1.5
24,705
2,922
27,627
1.6
25,356
2,922
28,278
1.7
26,105
2,818
28,923
1.8
26,623
2,818
29,441
1.9
27,389
2,818
30,207
Level 2
2.1
28,306
2,818
31,124
2.2
29,009
2,818
31,827
2.3
29,748
2,818
32,566
2.4
30,529
2,818
33,347
2.5
31,346
2,818
34,164
Level 3
3.1
32,469
2,818
35,287
3.2
33,344
2,818
36,162
3.3
34,246
2,818
37,064
3.4
35,172
2,818
37,990
Level 4
4.1
36,442
2,818
39,260
4.2
37,437
2,714
40,151
4.3
38,461
2,714
41,175
Level 5
5.1
40,433
2,714
43,147
5.2
41,766
2,714
44,480
5.3
43,151
2,714
45,865
5.4
44,588
2,714
47,302
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Level

Level 6
6.1
6.2
6.3
6.4
Level 7
7.1
7.2
7.3
Level 8
8.1
8.2
8.3
Level 9
9.1
9.2
9.3
Class 1
Class 2
Class 3
Class 4
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Salary Per
Annum
$

Arbitrated
Safety Net
Adjustments
$

Total Salary
Per Annum
$

46,899
48,470
50,096
51,832

2,714
2,714
2,714
2,714

49,613
51,184
52,810
54,546

54,494
56,336
58,340

2,714
2,714
2,714

57,208
59,050
61,054

61,597
63,930
66,823

2,714
2,714
2,714

64,311
66,644
69,537

70,436
2,714
73,150
72,877
2,714
75,591
75,661
2,714
78,375
79,871
2,714
82,585
84,081
2,714
86,795
88,289
2,714
91,003
92,499
2,714
95,213
SCHEDULE B—SALARIES—SPECIFIED CALLINGS
(1) Officers, who possess a relevant tertiary level qualification, or equivalent determined by the employer, and who are
employed in the callings of Agricultural Scientist, Architect, Architectural Graduate, Community Corrections Officer, Dental
Officer, Dietitian, Educational Officer, Engineer, Geologist, Laboratory Technologist, Land Surveyor, Legal Officer, Librarian,
Medical Officer, Pharmacist, Planning Officer, Podiatrist, Psychiatrist, Clinical Psychologist, Psychologist, Quantity Surveyor,
Medical Imaging Technologist, Nuclear Medicine Technologist, Radiation Therapist, Scientific Officer, Social Worker,
Superintendent of Education, Therapist (Occupational, Physio or Speech), Veterinary Scientist, or any other professional
calling determined by the employer, shall be entitled to annual salaries as follows—
Level
Salary Per
Arbitrated
Total Salary
Annum
Safety Net
Per Annum
$
$
$
Level 2/4
1st year
28,306
2,818
31,124
2nd year
29,748
2,818
32,566
3rd year
31,346
2,818
34,164
4th year
33,344
2,818
36,162
5th year
36,442
2,818
39,260
6th year
38,461
2,714
41,175
Level 5
1st year
40,433
2,714
43,147
2nd year
41,766
2,714
44,480
3rd year
43,151
2,714
45,865
4th year
44,588
2,714
47,302
Level 6
1st year
46,899
2,714
49,613
2nd year
48,470
2,714
51,184
3rd year
50,096
2,714
52,810
4th year
51,832
2,714
54,546
Level 7
1st year
54,494
2,714
57,208
2nd year
56,336
2,714
59,050
3rd year
58,340
2,714
61,054
Level 8
1st year
61,597
2,714
64,311
2nd year
63,930
2,714
66,644
3rd year
66,823
2,714
69,537
Level 9
1st year
70,436
2,714
73,150
2nd year
72,877
2,714
75,591
3rd year
75,661
2,714
78,375
Class 1
79,871
2,714
82,585
Class 2
84,081
2,714
86,795
Class 3
88,289
2,714
91,003
Class 4
92,499
2,714
95,213
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QUARRY WORKERS’ AWARD 1969
NO. 13 OF 1968
27.—WAGES
(1)
(a)
The wage rate per week payable to employees under this award shall be as follows—
$
ASNA
TOTAL
Quarry Employee Level 5
363.70
50.00
413.70
Quarry Employee Level 4
377.70
50.00
427.70
Quarry Employee Level 3
392.90
50.00
442.90
Quarry Employee Level 2
397.80
50.00
447.80
Quarry Employee Level 1
407.10
50.00
457.10
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(b)
Classification Definition
Each quarry employee shall be classified in one of the levels outlined in subclause (1)(a) hereof, according
to the skills used and the work undertaken by the employee in performing the major and substantial portion
of their duties.
The definition of each classification is as follows—
(i)
Quarry Employee Level 5
Works at "entry level" into the quarry operation, carries out general labouring duties in the
quarry, assists quarry employees at higher levels.
(ii)
Quarry Employee Level 4
Carries out work such as: plant attendant, gardener, assists quarry employees at higher levels and
trains quarry employees at up to Level 4.
(iii)
Quarry Employee Level 3
Carries out work such as: crusher feeder operator, train loader operator, pugmill operator, assists
quarry employees at higher levels, and trains quarry employees at up to Level 3.
(iv)
Quarry Employee Level 2
Carries out work such as: tool sharpener duties, assists quarry employees at higher levels and
trains quarry employees at up to Level 2.
(v)
Quarry Employee Level 1
Carries out work such as: machine drill operator, powder monkey duties, trains quarry employees
at up to Level 1.
(c)
General Duties
Quarry employees may be required by the employer, provided that they are competent to do so, to work in
a higher level as defined in paragraph (1)(b) of this clause, with a view to enhancing the employment
opportunities open to employees under this award.
In addition to the above, quarry employees at all levels may be required by the employer to carry out such
duties within the levels of paragraph (1)(b) of this clause that are within the limits of the employee's skill,
competence and training.
Such duties shall also include any duties that are incidental or peripheral to their main tasks or functions
and shall also include those duties that are within the normal custom and practice of the quarry concerned.
In the event of a dispute as to what the normal custom and practice is, it shall be dealt with under the
Dispute Settlement Procedure as provided for in Clause 30 of this award.
(2)
Leading Hands: In addition to the appropriate margin prescribed in this subclause, a Leading Hand shall be paid—
$
(a)
If placed in charge of not less than three and not
more than ten other employees
16.20
(b)
If placed in charge of not less than ten and not more
than 20 other employees
26.00
(c)
If placed in charge of more then 20 other employees
32.20
(3)
A casual employee shall be paid 20 per cent in addition to the ordinary rate.
(4)
Cookhouse Personnel:
$
ASNA
TOTAL
(a)
Head Cook
392.10
50.00
442.10
Wage rate loading for broken shifts
8.10
Assistant Cook
378.10
50.00
428.10
Wage rate loading for broken shifts
6.70
(b)

All time worked by employees in the mess outside the ordinary hours as agreed and arranged in accordance
with subclauses (1) and (2) of Clause 7—Hours (other than continuous shift workers) and subclause (1) of
Clause 10—Continuous Shift Workers of this award shall be deemed overtime and paid for at the rate of
time and one half. Provided that overtime in excess of four hours in any one week shall be paid for at the
rate of double time.
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(c)

(5)

(6)

All time worked during ordinary hours on a Saturday or Sunday, shall be paid for at the rate of time and
one half.
(d)
All time worked during ordinary hours on a holiday as prescribed in Clause 15—Holidays of this award
shall be paid for at the rate of double time.
Quarry Work Allowance—
In addition to the above an allowance of $14.90 per week shall be paid to compensate for dust, general climate
conditions and all other disabilities involved in quarry work.
Minimum Wage—
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult
Award Wage unless otherwise provided in this clause.
(i)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable
from the beginning of the first pay period on or after 1st August 2001.
(ii)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety
net adjustments from State Wage Case decisions.
(iii)
Unless otherwise provided in this subclause adults employed as casual or part time employees
shall not be paid less than pro rata the Minimum Adult Award Wage according to the hours
worked.
(iv)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in
the junior rates provision to the Minimum Adult Award Wage of $413.40 per week.
(v)
(aa)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged
on traineeships, or Jobskills traineeships or to other categories of employees who by prescription
are paid less than the minimum award rate.
(bb) Liberty to apply is reserved in relation to employees excluded under (aa) above and any
special categories of employees not included here or otherwise in relation to the application of
the Minimum Adult Award Wage.
(vi)
Subject to this subclause the Minimum Adult Award Wage shall —
(aa) apply to all work in ordinary hours.
(bb) apply to the calculation of overtime and all other penalty rates, superannuation, payments
during sick leave, long service leave and annual leave and for all other purposes of this award.
(vii)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award
for an adult apprentice in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate requires
specific mention as at 13th November 1997.)

QUADRIPLEGIC CENTRE AWARD
NO. A 1 OF 1993
27.—WAGES
PART A
The minimum rate of wage payable under this award for Enrolled Nurses and Nursing Assistants shall be as follows—
Base Rate
Arbitrated
Total
Per Week
Safety Net
Per Week
$
Adjustments
$
Per Week
$
(1)
Enrolled Nurse Level One
1st year of employment
418.80
90.00
508.80
2nd year of employment
423.80
90.00
513.80
3rd year and employment
and thereafter
434.70
90.00
524.70
(2)
Nursing Assistant (at 19 years of age and over)
1st year of employment
377.40
88.00
465.40
2nd year of employment
387.80
88.00
475.80
3rd year of employment
398.30
88.00
486.30
and thereafter
(3)
Nursing Assistant (under 19 years of age)
The rate shall be a percentage of the total wage prescribed for a Nursing Assistant in his/her first year of
employment in subclause (4) of this clause per week, as follows:—
Under 17 years of age
73%
Under 18 years of age
81%
Under 19 years of age
87%
(4)
(a)
Any employee who has passed the examination for registration prescribed by the Nurses’ Board of WA
shall for the purposes of this clause be deemed to be an Enrolled Nurse.
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(b)

(5)

An Enrolled Nurse undergoing training in a post basic course approved by the Nurses’ Board of WA, will
be paid the “first year of employment” rate of wage for his/her appropriate classification level during the
training period.
(c)
The ordinary rate of wage prescribed for an Enrolled Nurse in this clause shall be increased by $9.50 per
week when a Registered Enrolled Nurse has obtained a second post basic certificate approved by the
Nurses’ Board of WA, and he/she is required to use the knowledge gained in that certificate as part of
his/her employment.
When the term “year of employment” is used in this clause it shall mean all service whether full time or part time in
any of the classifications contained in this award with the Centre covered by this award and shall be calculated in
periods of completed months from the date of commencement of work covered by this award. Provided that—
(a)
“Service” in this context shall have the same meaning as it does in the Long Service Leave conditions
appropriate to the employee concerned, but confined to respondents to this award; except where the
employer or the Western Australian Industrial Relations Commission deems it appropriate to include
service with hospitals not respondent to this award.
(b)
Employees shall be paid the rates shown in this clause according to their year of employment calculated in
accordance with the provisions of this subclause. Proof of previous service, if required by the employer,
shall rest on the employee; provided that production of the certificate or certificates referred to in Part C,
paragraph (c) of subclause (1) of this clause, shall be sufficient proof for the purpose of this paragraph.
(c)
Notwithstanding the provisions of paragraph (b) of this subclause, an Enrolled Nurse who successfully
completes a re-registration course following a break in service shall commence employment on the rate
prescribed as follows—
(i)
Five year break in service—at third year of employment rate provided that the 1st and 2nd year of
service rates have previously been attained.
(ii)
Six year but less than eight year break in service—at second year of employment rate.
(iii)
Greater that eight year break in service—at the first year of employment rate.

PART B
(1)
The minimum rate of wage for employees other than Enrolled Nurses and Nursing Assistants payable under this
Award shall be as follows—
Base Rate
Arbitrated
Total
Per Week
Safety Net
Per Week
$
Adjustments
$
Per Week
$
LEVEL 1
Cleaner
Domestic
Catering Attendant
All other employees
1st year of employment
369.50
88.00
457.50
2nd year of employment
374.10
88.00
462.10
3rd year of employment and thereafter
378.00
88.00
466.00
LEVEL 2
Handyperson
1st year of employment
383.40
88.00
471.40
2nd year of employment
388.00
88.00
476.00
3rd year of employment and thereafter
392.00
88.00
480.00
LEVEL 3
Senior Food Service Attendant
Cleaning Services Supervisor
1st year of employment
399.10
88.00
487.10
2nd year of employment
403.90
88.00
491.90
3rd year of employment and thereafter
408.30
88.00
496.30
LEVEL 4
Tradesperson Cook
1st year of employment
445.10
90.00
535.10
2nd year of employment
451.10
90.00
541.10
3rd year of employment and thereafter
457.00
90.00
547.00
(2)
Junior Employees—
The minimum rate of wage payable to junior employees shall be the following percentage of the prescribed wage
during the first year of employment for an adult employee doing the same class of work.
%
Under 17 years of age
60
Under 18 years of age
70
Under 19 years of age
80
At 19 years of age
100
The percentage outlined above will also apply for the purpose of calculating the shift penalty loading payable
pursuant to clauses 16, 17, 21 and 22 of this award.
PART C
General Conditions—
(1)
(a)
Casual employees shall be paid at the rate of 20 percent in addition to the rates prescribed in this Award.
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Except where this clause specifies classifications which require the employee to be in charge of other
employees, any employee who is placed in charge of—
(i)
not less than three and not more than 10 other employees shall be paid $16.30 per week in
addition to the ordinary wage prescribed by this clause;
(ii)
more than 10 and not more than 20 other employees shall be paid $24.44 per week in addition to
the ordinary wage prescribed by this clause;
(iii)
more than 20 other employees shall be paid $32.56 per week in addition to the ordinary wage
prescribed by this clause.
(c)
Each employee whose service terminates shall at the time of termination be given a certificate signed by
the employer in which shall be stated the name of the employee, the period of service, whether the service
was full time or part time and the classifications in this award in which work has been carried out.
Provided that where an employee terminates without that employee having given the prescribed period of
notice, the employer shall be under no obligation to provide the certificate at the time of termination. The
employee shall, however, be entitled to request and receive the certificate at any time after the termination.
(d)
The rates herein prescribed shall be increased by the amount of any percentage increase in wages awarded
by the Western Australian Industrial Relations Commission to employees covered by this award.
Where any increase in wages is not a percentage increase, the rates of wage shown in this award as relating
to afternoon and night shift, permanent shift or weekend work or public holidays shall be adjusted to reflect
the relationship which the additional payment bears to the amount of $457.65 as at the 1st January, 1990.
(e)
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the
Minimum Adult Award Wage unless otherwise provided in this clause.
(i)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable
from the beginning of the first pay period commencing on or after 1st August 2001.
(ii)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety
net adjustments from State Wage Case decisions.
(iii)
Unless otherwise provided in this subclause adults employed as casual or part time employees
shall not be paid less than pro rata the Minimum Adult Award Wage according to the hours
worked.
(iv)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in
the junior rates provisions to the Minimum Adult Award Wage of $413.40 per week.
(v)
(aa)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged
on traineeships, or Jobskills traineeships or to other categories of employees who by
prescription are paid less than the minimum award rate.
(bb)
Liberty to apply is reserved in relation to employees excluded under (aa) above and any
special categories of employees not included here or otherwise in relation to the
application of the Minimum Adult Award Wage.
(vi)
Subject to this subclause the Minimum Adult Award Wage shall —
(aa)
apply to all work in ordinary hours.
(bb)
apply to the calculation of overtime and all other penalty rates, superannuation,
payment during sick leave, long service leave and annual leave and for all other
purposes of this award.
(vii)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for
an adult apprentice in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate
requires specific mention as at 13th November 1997).
(viii)
Minimum Adult Wage
“The rates of pay in this award include the minimum weekly wage for adult employees payable
under the 2001 State Wage Case Decision. Any increase arising from the insertion of the adult
minimum wage will be offset against any equivalent amount in rates of pay received by
employees whose wages and conditions of employment are regulated by this award which are
above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to
enterprise agreements and over award arrangements. Absorption which is contrary to the terms
of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of
Principles, excepting those resulting from enterprise agreements, are not to be used to offset the
adult minimum wage.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
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R.A.C. ROAD, MECHANICAL AND FLEET SERVICES AWARD 1999
NOS. A 14 AND 1235 OF 1988
1B.—MINIMUM ADULT AWARD WAGE
(1)
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
(2)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
(3)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
(4)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall —
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
PART II—ROAD SERVICE EMPLOYEES—
23.—WAGES
(1)
The weekly base rate for Road Service Employees shall be—
Title
Classification
Base
Arbitrated
Award
Rate
Safety Net
Rate
$
Adjustment
RAC Level 2 (100%)
Road Service Employee—
417.20
90.00
507.20
Introductory
RAC Level 3 (106.1%)
Road Service Employee
442.50
90.00
532.50
RAC Level 3(i) (109.1%)
Road Service Employee (i)
455.16
90.00
545.16
RAC Level 4 (115%)
Senior Patrol
479.78
90.00
569.78
RAC Level 4(i) (118%)
Senior Patrol (i)
492.30
90.00
582.30
(2)
Notwithstanding the rate expressed in subclause (1) hereof a Road Service Employee working shifts shall be paid a
weekly rate of pay to be known as the "composite rate of pay" which shall be an amount equal to the weekly base
rate plus the average of the amount payable for shift and weekend penalties worked by a Road Service Employee for
the period of the roster provided that the rate expressed in this clause shall be automatically adjusted according to
variations from time to time in the shift roster.
(3)
Road Service Employees holding the IAME Certificate shall be paid an additional $2.00 per week.
(4)
The service payment being paid to Road Service Employees who were employed prior to 1 August 1996 shall be
frozen from that date and no further increases shall be paid. Road Service Employees employed on or after 1 August
1996 shall not be entitled to the service payment.
(5)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
PART III—MECHANICAL SERVICES—
31.—WAGES
(1)
The weekly rate for Mechanical Services employees shall be—
Title

(a)

RAC Level 5 (125.1%)

Classification

Mechanical Services
Employee

Base
Rate
$
522.10

Arbitrated
Safety Net
Adjustment
88.00

Award
Rate
610.10
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(b)

RAC Level 5(i) (128.1%)

(c)
(d)

RAC Level 5A (125.1%)
RAC Level 5A(i) (128.1%)

(e)
(f)

RAC Level 6 (131.0%)
RAC Level 6(i) (134.0%)

Classification
Mechanical Services
Employee (i)
Multi-skilled Employee
Multi-skilled Employee
(i)
Senior Inspector
Senior Inspector (i)
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Base
Rate
$
534.43

Arbitrated
Safety Net
Adjustment
88.00

Award
Rate
622.43

522.10
534.43

88.00
88.00

610.10
622.43

546.50
559.05

88.00
88.00

634.50
647.05

(2)

The service payment being paid to Mechanical Services Employees who were employed prior to 1 August 1996 shall
be frozen from that date and no further increases shall be paid. Employees employed on or after 1 August 1996 shall
not be entitled to the service payment.
(3)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
PART IV – FLEET MAINTENANCE—

(1)

(2)

(3)
(4)

37.—WAGES
The weekly base rate for Fleet Maintenance Employees shall be—
(a)
Classification
Classification
Base
Rate
$
RAC Level 1 (99.9%)
416.78
RAC Level 3 (106.1%)
442.50
RAC Level 3(i) (109.1%)
455.16
RAC Level 5 (125.1%)
522.10

Arbitrated
Safety Net
Adjustment
90.00
90.00
90.00
88.00

$
Award
Rate
506.78
532.50
545.16
610.10

APPRENTICES
Wage per week expressed as a percentage of the R.A.C. Level 1 Award rate.
Four Year Term
%
First year
42
Second year
55
Third year
75
Fourth year
88
Three and a Half Year Term
First six months
42
Next year
55
Next year
75
Final year
88
Three Year Term
First year
55
Second year
75
Third year
88
The service payment being paid only to Fleet Maintenance Employees who were employed prior to 1 August 1996
shall be frozen from that date and no further increases shall be paid. Employees employed on or after 1 August 1996
shall not be entitled to the service payment.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
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RADIO AND TELEVISION EMPLOYEES’ AWARD
NO. R 3 OF 1980
29.—WAGES
The minimum rates of wage payable weekly to employees covered by this award shall be as follows—
(a)
Adults
Rate Per
Arbitrated
Total Rate Per
Week
Safety Net
Week
Adjustment
Radio-Television
Serviceperson
448.20
90.00
538.20
(Grade 1)
Radio-Television Serviceperson
418.90
90.00
508.90
Car Radio Installer
353.30
88.00
441.30
Antenna and/or Television Installer
353.30
88.00
441.30
Assembler
340.60
88.00
428.60
(b)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Leading Hands—
In addition to the appropriate total wage prescribed in subclause (1) of this Clause a leading hand shall be paid—
$
If placed in charge of not less than three and
(a)
19.54
more than ten other employees
(b)
If placed in charge of more than ten and not
29.90
more than twenty other employees
(c)
If placed in charge of more than twenty other
38.49
employees
Apprentices—
(Wage per week expressed as a percentage of the rate per week for a "radio-television serviceperson" set out in
subclause (1) of this clause).
(a)
Five Year Term %
First Year................
40
Second Year...............
48
Third Year................
55
Fourth Year...............
75
Fifth Year................
88
(b)
Four Year Term %
First Year................
42
Second Year...............
55
Third Year................
75
Fourth Year...............
88
(c)
Three and A Half-Year Term First six months..........
42
Next Year.................
55
Next Year.................
75
Final Year................
88
(d)
Three Year Term First Year................
55
Second Year...............
75
Third Year................
88
Junior Employees —
(Wage per week expressed as a percentage of the "Assembler" rate as shown in subclause (1) of this clause).
%
Under 16 years of age
35
Between 16 and 17 years of age
45
Between 17 and 18 years of age
55
Between 18 and 19 years of age
65
Between 19 and 20 years of age
75
Between 20 and 21 years of age
90
(a)

Where an employer does not provide a Serviceperson, Installer, Assembler or an apprentice with the tools
ordinarily required by that Serviceperson, Installer, Assembler or apprentice in the performance of his/her
work as a Serviceperson, Installer, Assembler or as an apprentice the employer shall pay a tool allowance
of:—
(i)
$10.83 per week to such Serviceperson, Installer or Assembler; or
(ii)
In the case of an apprentice a percentage of $10.83 being the percentage which appears against
his/her year of apprenticeship in subclause (3) of this Clause,
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for the purpose of such Serviceperson, Installer, Assembler or apprentice supplying and maintaining tools
ordinarily required in the performance of his/her work as a Serviceperson, Installer, Assembler or
apprentice.
(b)
Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of,
the ordinary weekly wage prescribed in this Clause.
(c)
An employer shall provide for the use of tradespersons or apprentices all necessary power tools, special
purpose tools and precision measuring instruments.
(d)
A tradesperson or apprentice shall replace or pay for any tools supplied by his/her employer if lost through
his/her negligence.
Casual Employees—
An employee engaged as a casual employee or an employee employed for less than one month whose employment
is terminated for reasons other than misconduct shall be paid twenty per cent in addition to the rate prescribed for
his/her classification.
Structural Efficiency
(a)
Arising out of the decision of 8 September 1989 in the State Wage Case and in consideration of the
wage increases resulting from the first structural efficiency adjustment in Application No. 1750 of
1989, employees are to perform a wider range of duties including work which is incidental or
peripheral to their main tasks or functions.
(b)
The parties to the Award are committed to co-operating positively to increase the efficiency,
productivity and international competitiveness of the radio and television industry and to enhance the
career opportunities and job security of employees in the industry.
(c)
At each plant or enterprise a consultative mechanism may be established by the employer, or shall be
established upon request by the employees or their relevant Union or Unions. The consultative
mechanism and procedure shall be appropriate to the size, structure and needs of that plant or
enterprise. Measures raised by the employer, employees or Union or Unions for consideration
consistent with the objectives of paragraph (b) hereof shall be processed through that consultative
mechanism and procedures.
(d)
Measures raised for consideration consistent with paragraph (c) hereof shall be related to
implementation of the new classification structure, the facilitative provisions contained in this Award,
and subject to Clause 33.—Training, of this Award, matters concerning training and, subject to
paragraph (e) hereof, any other measures consistent with the objectives of paragraph (b) of this
subclause.
(e)
Without limiting the rights of either an employer or a Union to arbitration, any other measure designed
to increase flexibility at the plant or enterprise and sought by any party shall be notified to the
Commission and by agreement of the parties involved shall be subject to the following requirements—
(i)
The changes sought shall not affect provisions reflecting national standards recognised by
the Western Australian Industrial Relations Commission;
(ii)
The majority of employees affected by the change at the plant or enterprise must genuinely
agree to the change;
(iii)
No employee shall lose income as a result of the change;
(iv)
The Union must be a party to the Agreement;
(v)
The Union shall not unreasonably oppose any Agreement;
(vi)
Any Agreement shall be subject to approval by the Western Australian Industrial Relations
Commission and, if approved, shall operate as a Schedule to this Award and take
precedence over any provision of this Award to the extent of any inconsistency.
(f)
Any disputes arising in relation to the implementation of paragraphs (c) and (d) hereof shall be subject
to the provisions of Clause 32.—Avoidance of Industrial Dispute, of this Award.
(g)
The parties to this Award agree to finalise outstanding matters relating to the classification structure
and definitions and in respect of further flexibility provisions relating but not limited to hours of work
and higher duties within six months of the 21st November 1990
29A.—ADULT MINIMUM AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions to July 2000.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision of the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on Traineeships, or
Jobskills placements or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this subclause the Minimum Adult Award Wage shall —
(a)
Apply to all work in ordinary hours.
(b)
Apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and for all other purposes of this award.
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(a)

The rates of pay in this award include the minimum weekly wage for adult employees payable under the
2001 State Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will
be offset against any equivalent amount in rates of pay received by employees whose wages and conditions
of employment are regulated by this award which are above the wage rates prescribed in the award. Such
above payments include wages payable pursuant to enterprise agreements, consent awards or award
variations to give effect to enterprise agreements and over award agreements. Absorption which is
contrary to the terms of an agreement is not required.
(b)
Increased under previous State Wage Case Principles or under the current Statement of Principles,
excepting those resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate requires specific
mention as at 13th November 1997.)

RAILWAY EMPLOYEES’ AWARD
NO. 18 OF 1969
44.—CLASSIFICATION STRUCTURE AND RATES OF PAY
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(1)
(a)
Table of Classifications
Level

Relativity

Workshops and Supply

Freight and Passenger Operations
ENGINEERING

Trades

Non-Trades

Civil &

Motive

Electrical

Power

Operations

Urban

COUNTRY

Passenger

PASSENGER

Operations
Employee

Senior
Passenger
Service
Assistant

Senior
Passenger
Assistant

Systems
LEVEL 10

135%

Advanced

LEVEL 9

130%

Advanced

LEVEL 8

125%

Advanced

LEVEL 7

115%

Tradesperson

LEVEL 6

110%

Tradesperson
Special Class

Advanced
Maintainer

LEVEL 5

105%

Tradesperson

Advanced

Railway Vehicle

Operations

Passenger

Passenger

Maintainer

Maintainer

Employee

Service
Assistant

Assistant

Tradesperson
Tradesperson
Tradesperson
Special Class

Chief Suburban
Rail Attendant
LEVEL 4

100%

Tradesperson

Workshops
Production

Senior Maintainer

Railway Vehicle
Maintainer

Employee
LEVEL 3A

96.9%

Workshops
Production
Employee

Maintainer

Railway Vehicle
Maintainer

Operations
Employee

LEVEL 3

93.6%

Workshops
Production
Employee

Maintainer

Railway Vehicle
Maintainer

Operations
Employee

Suburban
Rail Attendant

Passenger
Assistant

Workshops
Production

Maintainer

Railway Vehicle

Operations

Suburban

Passenger

Maintainer

Employee

Rail Attendant

Assistant

Railway Vehicle
Maintainer

Operations
Employee

Rail Attendant

Passenger
Assistant

LEVEL 2

89.01%

Employee
LEVEL 1

84.2%

(b)

Workshops
Production
Employee

Maintainer

(i)

The classification of "Tradesperson" includes, at the appropriate levels, the trade streams of
Fabrication, Mechanical, Electrical/Electronic and Timber & Allied.

(ii)

Workers may be employed as tradesperson in the Workshops and Supply and in the Freight and
Passenger Operations Divisions.
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Rates of Pay
(a)
The following rates of pay shall apply to the classifications contained in paragraph (1)(a) of this clause—
LEVELS
BASE RATE
SAFETY NET
TOTAL RATE
ADJUSTMENT $
$
$
Level 10
622.60
54.00
676.60
Level 9
600.80
54.00
654.80
Level 8
579.00
54.00
633.00
Level 7
535.40
54.00
589.40
Level 6
513.60
54.00
567.60
Level 5
491.80
56.00
547.80
Level 4
470.00
56.00
526.00
Level 3A
456.50
56.00
512.50
Level 3
442.10
54.00
496.10
Level 2
422.10
54.00
476.10
Level 1
401.10
54.00
455.10
(b)
Experience Allowance
Employees classified at levels 4 to 7 inclusive shall be paid the following experience allowance—
After 12 months' service with the employer
$3.70
After 24 months' service with the employer
$7.30
Catering Section
The following rates of pay shall apply to workers employed in the following classifications—
TOTAL RATE PER WEEK
FROM 8/1/93
ASNA
TOTAL
DESIGNATION
(a)

Chef Forrestfield &
Westrail Centre
(i) Level 1
(ii) Level 2
(b)
Cook:
(i) 1st Year
(ii) Thereafter
Bar Attendant
Storeperson
Storeperson's Assistant
Handyperson:
1st Year
Thereafter
(a)
Head Attendant
(b)
Attendant
(i) 1st Year
(ii) Thereafter
Junior Attendants Percentage of rate prescribed
for Item 6(b)(ii)
15 years of age—60%
16 years of age—68.48%
17 years of age—76.95%
18 years of age—86.8%
19 years of age—94.25%
20 years of age—95.63%
Thereafter full adult rate of classification working in
Casuals
(a)
Stewardess
(b)
Attendant
(c)
Bar Attendant
(d)
Cook
(e)
Junior Attendant
15 years of age
16 years of age
17 years of age
18 years of age
thereafter full
adult rate
Casual workers detailed in Item 8 shall be paid on a
hourly basis in accordance with subclause (2) of
Clause 13.
Notwithstanding the rates provided in Item 2 a
worker who has had less then two weeks experience
as a Bar Attendant shall not be paid more than the
rate in Item 6(b)(ii).

445.40
495.40

50.00
52.00

495.40
547.40

418.50
421.00
403.40
383.40
380.60
374.10
377.60
352.80

50.00
50.00
50.00
50.00
50.00
50.00
50.00
50.00

468.50
471.00
453.40
433.40
430.60
424.10
427.60
402.80

340.40
350.60

50.00
50.00

390.40
400.60

210.40
240.10
269.80
304.30
330.40
335.30

30.00
34.24
38.48
43.40
47.13
47.82

240.40
274.34
308.28
347.70
377.53
383.12

Per Hour
8.04210
7.82105
9.21316
9.60789

ASNA
1.3838
1.3838
1.3838
1.3838

TOTAL
9.42590
9.20485
10.59696
10.99169

4.88947
5.67105
6.45263
7.23421

0.9583
1.0485
1.1386
1.2433

5.84777
6.71955
7.59123
8.47751

7.82105

1.3838

9.20485
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General
The following rates of pay shall apply to employees employed in the following classifications—
DESIGNATION

BASE RATE
$

TOTAL RATE
$

494.10

SAFETY NET
ADJUSTMENT
$
56.00

502.30

54.00

556.30

508.60

54.00

562.60

513.50

54.00

567.50

499.90
417.40

54.00
54.00

553.90
471.40

Rate per hour
11.65052

ASNA
1.4338

Total
13.08432

Driver: Motor Truck
(a) Non-articulated: In excess of 9 tonnes
capacity
(b) Articulated—
(i) Over 9 tonnes capacity
but under 21 tonnes
(ii) 21 tonnes capacity and
over but under 25 tonnes
(iii) 25 tonnes capacity and
over
Driver: Commissioner’s Car
Attendant—Central Registry
Office Cleaner (rate includes allowance in
lieu of long service leave)

550.10

Leading Hand Office Cleaners shall be paid
the following allowances—
(i) Perth
$12.10 per week
(ii) Midland
$8.40 per week
Junior Employees and Junior Station Assistants shall be paid at the rate of the following percentage of the
appropriate rate prescribed for Level 1 in paragraph (2)(a) of this clause—
SAFETY NET
%
BASE RATE
TOTAL RATE
ADJUSTMENT
$
$
$
Up to 16 years
41
164.40
22.14
186.54
At 16 years
51
204.60
27.54
232.14
17 years
58
232.60
31.32
263.92
18 years
69
276.80
37.26
314.06
19 years
79
316.90
42.66
359.56
20 years
90
361.00
48.60
409.60
Provided that juniors aged 18 years and over who are employed in adult positions shall be paid at the Award rate for
the position occupied.
Apprentices—
The weekly wage rate shall be a percentage of the tradesperson's rate as under—
TOTAL RATE
$

188.00
225.60
258.60
352.60
413.70

SAFETY NET
ADJUSTMENT
$
22.40
26.88
30.80
42.00
49.28

42
55
75
88

197.50
258.60
352.60
413.70

23.52
30.80
42.00
49.28

221.02
289.40
394.60
462.98

42
55
75
88

197.50
258.60
352.60
413.70

23.52
30.80
42.00
49.28

221.02
289.40
394.60
462.98

55
75
88

258.60
352.60
413.70

30.80
42.00
49.28

289.40
394.60
462.98

Five year term:

%

BASE RATE
$

First Year
Second Year
Third Year
Fourth Year
Fifth Year
Four year term:
First Year
Second Year
Third Year
Fourth Year
Three and a half year term:
First six months
Next Year
Next following year
Final Year
Three year term:
First Year
Second Year
Third Year

40
48
55
75
88

210.40
252.48
289.40
394.60
462.98

(EDIT NOTE: The rates above are based on the L4 tradesman rate previous in this clause.)
(b)
For the purpose of this part "tradesperson's rate" means the rate of pay payable to an adult male fitter under
the Engineering Trades (Government) Award numbered 29, 30 and 31 of 1961 and 3 of 1962 as amended.

2278
(7)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

81 W.A.I.G.

Leading Hands:

(a)

RATE PER WEEK
FROM 22/10/00
$
19.80

Class 3
When in charge of not less than three and not more than ten other
workers, a leading hand shall be paid extra per week
(b)
Class 2
29.90
When in charge of more than ten and not more than twenty other
workers a leading hand shall be paid extra per week
(c)
Class 1
38.40
When in charge of more than twenty other workers a leading hand shall
be paid extra per week
(8)
National Wage Decision—
If during the currency of this award the Western Australian Industrial Relations Commission should make a General
Order giving effect to a National Wage Decision the rates of pay for each designation herein shall be varied to the
extent necessary to give effect to that order.
(9)
Minimum Wage—
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult Award
Wage unless otherwise provided in this clause.
(i)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the
beginning of the first pay period on or after 1st August 2001.
(ii)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions.
(iii)
Unless otherwise provided in this subclause adults employed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award Wage according to the hours worked.
(iv)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provision to the Minimum Adult Award Wage of $413.40 per week.
(v)
(aa)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
traineeships, or Jobskills traineeships or to other categories of employees who by prescription are
paid less than the minimum award rate.
(bb)
Liberty to apply is reserved in relation to employees excluded under (aa) above and any special
categories of employees not included here or otherwise in relation to the application of the
Minimum Adult Award Wage.
(vi)
Subject to this subclause the Minimum Adult Award Wage shall —
(aa)
apply to all work in ordinary hours.
(bb)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during
sick leave, long service leave and annual leave and for all other purposes of this award.
(vii)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult
apprentice in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate requires
specific mention as at 13th November 1997.)
(10)
Tool Allowance
All tradespersons shall be paid a tool allowance in accordance with the following provisions.
(a)
Where the employer does not provide a tradesperson or an apprentice with the tools ordinarily required by
that tradesperson or apprentice in the performance of work as a tradesperson or as an apprentice the
employer shall pay a tool allowance of:—
(i)
$10.80 per week to such tradesperson, or
(ii)
in the case of an apprentice a percentage of $10.80 being the percentage which appears against
the apprentice's year of apprenticeship in subclause (6) of this clause.
For the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily required in
the performance of work as a tradesperson or apprentice.
(b)
Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of,
the ordinary weekly wage prescribed in this clause.
(c) The employer shall provide for the use of tradespersons or apprentices all necessary power tools, special
purpose tools and precision measuring instruments.
(d)
A tradesperson or apprentice shall replace or pay for any tools supplied by the employer if lost through the
worker's negligence.

(1)
(2)

RAILWAYS OFFICERS’ AWARD, 1985
NO. 1 OF 1985
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
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The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall —
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
66.—RATES OF PAY
The rates of pay for all officers except temporary clerks covered by Clause 67.—Temporary Clerks and those
officers covered by Clause 68.—Railway Construction Etc. Work shall be as shown in the Salary Tables prescribed
in subclause (7) of this clause and shall be varied from time to time to the extent necessary to give effect to any
decision of the Western Australian Industrial Relations Commission in a State Wage Case made during the currency
of this Award expressed to be on general economic grounds and which has general application.
Advancement from minimum to maximum of any level, including junior and adult scales, shall be by yearly
increment: provided such advancement shall be approved by the Commission, upon satisfactory report from theHead
of the Branch in which the officer is employed of the officers conduct, diligence and efficiency and provided also,
that the advancement in salary shall not be granted to an officer if the Commission determines that such officers
duties were not performed satisfactorily by the officer for the preceding 12 months, or that such officer has been
guilty of misconduct, which, in the opinion of the Commission, justifies the postponement or refusal of the
advancement. Provided further that the Commission may at its discretion introduce a system of work performance
appraisal and such system, which may be varied from time to time, shall form part of the basis for determining
advancement in accordance with this subclause.
An officer who is unable from any cause to perform the duties of the position to which the officer is appointed or
allocated and is in consequence provided with employment in another position in a lower level shall, unless the
Commission directs otherwise, be paid the maximum rate for the level in which the officer has been provided.
An officer who has been promoted and has not taken up in the new position shall be paid at the salary applicable to
the new position after three months from the date of the officers appointment unless the delay is due to circumstances
beyond the control of the Commission: provided that where an appeal has been lodged to the Promotions Appeal
Board, the date of appointment shall be deemed to be the date of the decision of the Board: provided further that
where promotions are made in anticipation of the retirement of an officer, the date of appointment for purpose of this
subclause shall be a date not earlier than the date the retiring officer ceases duty.
Nothing in this Award shall be deemed to limit the power of the Commission to pay an officer at a higher rate than
that prescribed in any case, where it may consider the same to be merited or warranted by the officer occupying such
position.
Officers occupying the positions set forth in Schedule A shall be paid a salary not less than the minimum provided
for the level in which such position has been classified: provided that, where an officer has been on the minimum, an
intermediate or maximum of the level the officer shall be advanced to the equivalent range under this Schedule.
Officers who are classified on range of salary outside the schedule of salaries shall be advanced similarly to those
coming under the general schedule. The foregoing provisions of this subclause shall not apply to any specified
position which has been reclassified.
Salary Tables
(a)
Unclassified Officers automatic range
$
Per Annum
ASNA
TOTAL
Level 1
Under
17 years
10446
1340.00
11786.00
17 years
12207
1565.00
13772.00
18 years
14238
1826.00
16064.00
19 years
16480
2114.00
18594.00
Level 1
20 years
18507
2374.00
20881.00
21 years or 1st year Adult Service
20331
2608.00
22939.00
22 years or 2nd year Adult Service
20983
2608.00
23591.00
23 years or 3rd year Adult Service
21634
2608.00
24242.00
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24 years or 4th year Adult Service
25 years or 5th year Adult Service
26 years or 6th year Adult Service
27 years or 7th year Adult Service
28 years or 8th year Adult Service
29 years or 9th year Adult Service
Classified Officers

$
Per Annum
22281
22932
23583
24332
24850
25616
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ASNA
2608.00
2608.00
2608.00
2713.00
2713.00
2713.00

TOTAL
24889.00
25540.00
26191.00
27045.00
27563.00
28329.00

(b)
Level 1
1st Increment
22932
2608.00
25540.00
2nd Increment
23583
2608.00
26191.00
3rd Increment
24332
2713.00
27045.00
4th Increment
24850
2713.00
27563.00
5th Increment
25616
2713.00
28329.00
Level 2
1st Increment
26533
2609.00
29142.00
2nd Increment
27236
2609.00
29845.00
3rd Increment
27975
2609.00
30584.00
4th Increment
28756
2609.00
31365.00
5th Increment
29573
2713.00
32286.00
Level 3
1st Increment
30696
2713.00
33409.00
2nd Increment
31571
2713.00
34284.00
3rd Increment
32473
2713.00
35186.00
4th Increment
33399
2713.00
36112.00
Level 4
1st Increment
34669
2713.00
37382.00
2nd Increment
35664
2713.00
38377.00
3rd Increment
36688
2713.00
39401.00
Level 5
1st Increment
38660
2713.00
41373.00
2nd Increment
39993
2713.00
42706.00
3rd Increment
41378
2713.00
44091.00
4th Increment
42815
2713.00
45528.00
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
67.—TEMPORARY CLERKS
(1)
Temporary Clerks shall not be engaged without the approval of the Commission in any position classified above
level 1.
(2)
The provisions of Clauses 3—State Wage Principles, 10—Free Passes, Privilege Tickets Etc., 23—Hours of Duty,
24—Saturday Work, 25—Sunday Work, 26—Travelling Time, 27—Overtime, 36—Annual Leave, 37—Annual
Leave Bonus, 38—Public Holidays, 39—Long Service Leave, 40—Sick Leave, 43—Bereavement Leave, 51—Shift
Work Allowances, 52—On Call Allowance, 53—District Allowances, 54—Away From Home and Meal Allowances
and 58—Property Allowance will apply to temporary clerks.
(3)
The provisions of Clause 8—Resignations and Retirements shall apply to temporary clerks provided that the notice
of termination shall be one week in lieu of four weeks.
(4)
The rate of pay for temporary clerks shall be—
Salary
ASNA
TOTAL
Per Annum
$
First six months
21387
2608.00
23995.00
Thereafter
21925
2608.00
24533.00
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.

(1)

68.—RAILWAY CONSTRUCTION ETC WORK
This section of the Award shall apply to clerical officers, foremen, timekeepers and storemen employed on railway
construction and/or special maintenance or reconstruction work on opened lines.
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Subject to the provisions of any agreement for credit day or similar working, the hours of duty for all officers
employed on construction work shall be 38 hours per week.
Sunday Work—Clause 25—Sunday Work of this Award shall apply.
Travelling Allowance—Officers called upon to travel away from the job shall be paid expenses as per Clause 54—
Away From Home and Meal Allowances of this award.
Accommodation—Officers shall be supplied with accommodation, including stretcher, crockery and cooking
utensils, rent free. At the discretion of the Head of Branch a cook may be provided.
District Allowance—Clause 53—District Allowance of this Award shall apply.
Free Passes, Privilege Tickets etc.—The conditions of Clause 10—Free Passes, Privilege Tickets etc. of this award
shall apply, subject to the provisions that officers with dependants who have not their families with them shall be
granted four privilege passes per annum.
Preparatory and Completion work—In cases where preparatory work in Perth has to be performed before proceeding
to job and/or where work has to be finalised after return to Perth, the rates of pay shall operate from time of
commencement of work to date of finishing. In other cases payment starts from time of leaving Perth and ceases on
return thereto.
Leave of Absence—Clause 36—Annual Leave, Clause 37—Annual Leave Bonus and Clause 38—Public Holidays
of this Award shall apply, subject to the provisions that if the engagement is for a period of less than six months, two
day's leave for each month shall be granted.
Sick Pay and Bereavement Leave—Sick pay will be granted in accordance with the provisions of Clause 40—Sick
Leave and Bereavement Leave in accordance with the provisions of Clause 43—Bereavement Leave of this award.
Long Service Leave—The provisions of Clause 39—Long Service Leave of this award shall apply.
Rates of Pay—The following rates of pay and allowances, including all payments for normal overtime and
allowances other than district allowances, shall operate, but overtime in accordance with Clause 27—Overtime of
this Award shall apply where it is necessary to bring officers on duty for any special purpose outside the ordinary
hours of duty.
(a)
Foremen—Total salary per annum ranging from $26533 to $33399. Actual rate for each job to be fixed by
the Head of Branch.
(b)
Clerical staff, Timekeepers and Storemen (Wages):—
Salary
ASNA
TOTAL
per
annum
$
(i)
First Clerk with one or
more clerks and or
timekeepers
24631
2713.00
27344.00
(ii)
First Clerk with one or
more clerks and or
timekeepers if required
to act as Pay Master
26594
2609.00
29203.00
(iii)
First Clerk without
assistance
22839
2608.00
25447.00
(iv)
Traffic Clerk
22149
2608.00
24757.00
(v)
Timekeeper and Assistance
Clerk
21155
2608.00
23763.00
(vi)
Storekeeper
20384
2608.00
22992.00
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(c)
Inspector Permanent Way—first increment of Level 3 of Clause 66(7)(b)—Rates of Pay—plus an
allowance at the rate of $15.50 per week whilst required to live away from home.
(d)
Clerical Staff (Salaried)—fourth increment of level 1 classified of Clause 66(7)(ii)—Rates of Pay—or
classified salary whichever is greater.
Camping Allowance
(a)
Officers not accompanied by their spouse and provided with a self contained caravan and a reasonable
supply of water and electricity free of charge shall be paid $217.35 for every complete week they are
available for work, but where alternative unfurnished accommodation is provided, such Officers shall be
paid $145.60 for every complete week they are available for work.
(b)
Officers accompanied by their spouse or housekeeper and provided with unfurnished accommodation and a
reasonable supply of water and electricity free of charge shall be paid $72.40 for every complete week they
are available for work.
(c)
Where furnishings are supplied the latter rate prescribed in paragraph (a) and the rate prescribed in
paragraph (b) of this subclause shall be reduced by 50 per cent.
(d)
If required to be in accommodation for less than a complete week an officer shall be paid one seventh of
the weekly rate for each day including any Saturday or Sunday if in the accommodation and available for
work on the working days immediately preceding and succeeding each Saturday and Sunday.
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Provided, however, where the Commission at their own cost, provides the officer with a proper mess room
and cooks the officer's food free of charge, the allowance shall be reduced by 50 per cent of the appropriate
rate as the case may be.

RANGERS (NATIONAL PARKS) CONSOLIDATED AWARD, 2000
NO. A 17 OF 1981
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall —
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

(a)

17.—WAGES
The minimum weekly rate of wage payable to employees covered by this award shall be as follows in
accordance with the employee’s classification—
$ PER
ARBITRATED
TOTAL
WEEK
SAFETY NET
$ PER
ADJUSTMENTS
WEEK
$ PER WEEK
(i) Ranger Classifications
Trainee Ranger
1st year of training
414.70
88.00
502.70
2nd year of training
427.10
90.00
517.10
Ranger Grade 1
Year 1
439.60
90.00
529.60
Year 2
452.00
90.00
542.00
Year 3
466.40
88.00
554.40
Year 4
476.30
88.00
564.30
Year 5
491.00
88.00
579.00
Ranger Grade 2
Year 1
508.60
88.00
596.60
Year 2
522.10
88.00
610.10
Year 3
536.40
88.00
624.40
Year 4
551.20
88.00
639.20
Year 5
567.00
88.00
655.40
Senior Ranger
Year 1
588.50
90.00
676.50
Year 2
605.20
90.00
693.20
Year 3
623.10
90.00
711.10
Year 4
640.30
90.00
728.30
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ARBITRATED
SAFETY NET
ADJUSTMENTS
$ PER WEEK

TOTAL
$ PER
WEEK

Park Maintenance Employees
Grade 1
1st year of employment
357.90
88.00
445.90
2nd year of employment
361.50
88.00
449.50
3rd year of employment and thereafter
365.30
88.00
453.30
Grade 2
1st year of employment
360.30
88.00
448.30
2nd year of employment
363.80
88.00
451.80
3rd year of employment and thereafter
367.40
88.00
455.40
Grade 3
1st year of employment
379.40
88.00
467.40
2nd year of employment
382.80
88.00
470.80
3rd year of employment and thereafter
386.60
88.00
474.60
Power Driven Portable Saw
Operator and Vermin, Plant or
Noxious Weed Employee
1st year of employment
380.90
88.00
468.90
2nd year of employment
384.60
88.00
472.60
3rd year of employment and thereafter
388.20
88.00
476.20
(iii) Drivers Of Motor Vehicles
Not exceeding 1.2 tonne Capacity
1st year of employment
398.70
88.00
486.70
2nd year of employment
401.80
88.00
489.80
3rd year of employment and thereafter
405.50
88.00
493.50
Exceeding 1.2 tonne capacity
but not exceeding 3 tonne Capacity
1st year of employment
402.00
88.00
490.00
2nd year of employment
405.70
88.00
493.70
3rd year of employment and thereafter
411.80
88.00
499.80
Exceeding 3 tonne capacity
but under 6 tonne capacity
1st year of employment
411.80
88.00
499.80
2nd year of employment
415.50
90.00
505.50
3rd year of employment and thereafter
419.10
90.00
509.10
(b)
Employees with No Fixed Hours
The rate of pay referred to in this clause shall increase by 25% for any employee whose ordinary rostered
hours of work are worked over five days of the week subject to subclause (3) of clause 7.—Hours of this
award.
(c)
Casual employees shall be paid 20% in addition to the rates otherwise payable under this award.
(d)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
A Park Maintenance Employee placed in charge of others shall, in addition to his/her ordinary rate, be paid the
following weekly allowance—
In charge of $
less than three other employees
13.00
three to six other employees
22.75
more than six other employees
28.00
Rangers
(a)
A Ranger-in-Charge who does not supervise but has responsibility for a park shall receive a rate of wage one
increment higher than the rate of wage he/she ordinarily would receive to a maximum wage equivalent to a
Senior Ranger Year One.
(b)
A Ranger-in-Charge who has responsibility for a park in addition to supervising the equivalent of one fulltime person shall receive a rate of wage two increments higher than the rate he/she ordinarily would receive
to a maximum wage equivalent to a Senior Ranger, Year Two.
(c)
To be eligible for payment in accordance with paragraph (b) of subclause (3) of this clause where a Rangerin-Charge supervises the equivalent of one full-time person over a 12 month period, rather than one full-time
person on a regular and continuing basis, the following formula will be applied—
(i)
Payment at the rate of two increments higher than the Ranger's own substantive wage as prescribed in
paragraph (b) of subclause (3) of this clause will be calculated on an annual basis commencing from
the first pay period on or after 20 September 1990 or commencing from the date of appointment as
Ranger-in-Charge, where the appointment is subsequent to the date prescribed in this paragraph.
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Notwithstanding some short-term supervisory responsibilities, payment at the higher level will not
commence until the supervisory responsibilities of the Ranger-in-Charge are in accordance with the
definition of "the equivalent of one full-time person over a 12 month period" and, accordingly the rate
of wage will be increased from one increment above the Ranger-in-Charge's substantive rate of wage
to two increments above that rate of wage and will be paid from the dates as prescribed in subparagraph (i) of paragraph (c) of subclause (3) of this clause.

RECREATION CAMPS DEPARTMENT FOR SPORT AND RECREATION AWARD
NO. A 28 OF 1985
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall —
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
15.—WAGES
The minimum weekly rate of wage payable to employees under this Award shall be as follows—

(a)

(b)

(c)

(d)

Warden-in-Charge
1st year of employment
2nd year of employment
3rd year of employment
and thereafter
Mobile Warden
1st year of employment
2nd year of employment
3rd year of employment
and thereafter
Assistant Warden
1st year of employment
2nd year of employment
3rd year of employment
and thereafter
Ranger
1st year of employment
2nd year of employment
3rd year of employment
and thereafter

Per Week
$

Arbitrated
Safety Net
Adjustments
$

Per Week
$

409.70
413.50

88.00
88.00

497.70
501.50

417.40

90.00

507.40

404.20
408.00

88.00
88.00

492.20
496.00

411.80

88.00

499.80

388.10
391.90

88.00
88.00

476.10
479.90

395.80

88.00

483.80

390.30
394.10

88.00
88.00

478.30
482.10

404.90

88.00

492.90
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$

Arbitrated
Safety Net
Adjustments
$
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Per Week
$

(e)

(2)
(3)

(4)
(5)

(1)
(2)

(3)

(4)

Noalimba Night Supervisor
1st year of employment
404.20
88.00
492.20
2nd year of employment
408.00
88.00
496.00
3rd year of employment
and thereafter
411.80
88.00
499.80
(f)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Provided that the rate of pay referred to in subclause (1) of this clause shall increase by 15% for employees where
such employees' ordinary hours of work are worked over any five days of the week as prescribed by Clause 6.—
Hours of this award.
Supervision Allowance
Employees placed in charge of other employees shall be paid the following weekly allowance, or part thereof, in
addition to the rate prescribed for the employee's class of work
$ Per Week
1 to 5 employees
7.57
6 to 10 employees
13.60
11 to 15 employees
16.94
16 to 20 employees
23.02
over 20 (for each
additional employee)
0.27
Casual employees shall be paid 20% in addition to the rates otherwise payable under this clause.
The term "year of employment" in this clause shall mean years of service with the employer irrespective of
classification.

RESTAURANT, TEAROOM AND CATERING WORKERS' AWARD
NO. R 48 OF 1978
10A.—TRANSLATION OF CASUAL EMPLOYEES
This clause sets out the procedure to be followed to translate casual employees from the classification and wages
structure in this award prior to 21 February 2001 to a new classification and wages structure that will have effect on
the first pay period commencing on or after 1 July 2001.
This clause is intended to minimise the potential for disputes between an employer and an employee on the
translation and implementation of the new classification and wage structure. The clause does not diminish the
employer’s obligation to properly classify and pay an employee in accordance with the new classification and wage
structure from 1 July 2001 and an employer and an employee cannot contract out of the provision of this award.
From 21 February 2001 an employee previously classified in a classification of work shown in Column A of the
Table in sub-clause (4) of this clause shall be reclassified to the classification shown immediately opposite in
Column B. Provided that an employee previously classified Bar Attendant 2 shall be reclassified to Food and
Beverage 3 where that employee’s duties include the mixing of a range of sophisticated drinks or duties as defined in
sub-clause (3) of Clause 6.—Definitions of this award.
Despite the provisions of sub-clause (3) of Clause 11.—Casual Employees of this award, from (date award varied) to
1 July 2001 a casual employee shall be paid only the following hourly base rate of pay for any work—
Minimum Hourly
Classification
Base Rate
Column A
Column B
21 Feb 01
N/A
Introductory
10.54
Cleaner
Guest Service Grade 1
10.85
General Hand
General Hand
Laundress
Guest Service Grade 1
Kitchen Hand
Kitchen Attendant Grade 1
Yardman
Yardman
Waiter
Food & Beverage Attendant Grade 2
10.98
Steward
Food & Beverage Attendant Grade 2
Snack Bar
Food & Beverage Attendant Grade 2
B’fast Cook
Cook Grade 1
Bar Attd 1
Food & Beverage Attendant Grade 2
Cashier
Food & Beverage Attendant Grade 2
Bar Attd 2
Food & Beverage Attendant Grade 2
Butcher
Cook Grade 1
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Minimum Hourly
Base Rate
21 Feb 01
11.27

Column A
Column B
Cook Alone
Cook Grade 2
Head Waiter
Food & Beverage Attendant Grade 3
Head Steward
Food & Beverage Attendant Grade 3
Hostess
Food & Beverage Attendant Grade 3
Qual Cook
Cook Grade 3
11.86
Butcher
Tradesperson Butcher
(Tradesperson)
Chef
Cook Grade 4
12.62
Cook Grade 5
12.70
[All rates are effective from the beginning of the first pay period commencing on or after the date shown.]
Despite the provisions of sub-clause (4) of this clause, the provisions of Clause 29.—No Reductions of this award
apply.
As soon as practicable but by no later than 31 March 2001 unless otherwise agreed between the Union and the
employer, the employer shall notify each employee, in writing in the form specified in Schedule C—Letter to
Employees of this award of the classification of work the employee is required by the employer to perform.
If an employee disputes the correctness or fairness of the classification nominated by the employer, the employee
shall notify the employer, in writing, of the employee’s view. The employer and the employee shall then meet and
make reasonable efforts to resolve any dispute.
Where the dispute is not resolved by discussions between the employer and the employee, either party may then seek
to have the matter dealt with in accordance with the disputes settling procedure.
Nothing in this clause shall be read so as to exclude the Union from representing its members.
To avoid doubt, an employee shall be paid in accordance with the provision of sub-clause (11) of this clause from 1
July 2001 regardless of whether or not any dispute has been resolved.
Despite the provisions of sub-clause (3) of Clause 11.—Casual Employees of this award, from 1 July 2001 to 1 July
2003 a casual employee shall be paid only the following hourly base rate of pay for any work performed —
Base $ per Hour
Level
Classification
1.7.01 1.8.01 1.1.02 1.7.02 1.1.03 1.7.03
Introductory
10.54
10.88
10.88
10.88
10.88
10.88
Level 1
Food & Beverage
10.88
11.22
11.25
11.28
11.30
11.32
Attendant Grade 1
Kitchen Attendant Grade1
Guest Services Grade 1
General Hand
Yardman
Level 2
Food & Beverage
11.11
11.45
11.58
11.71
11.84
11.98
Attendant Grade 2
Cook Grade 1
Kitchen Attendant Grade 2
Guest Services Grade 2
Level 3
Food & Beverage
11.44
11.78
11.95
12.12
12.29
12.46
Attendant Grade 3
Cook Grade 2
Kitchen Attendant Grade 3
Guest Services Grade 3
Level 4
Cook Grade 3
12.08
12.42
12.64
12.86
13.08
13.34
Food & Beverage
Attendant Grade 4
(Tradesperson)
Guest Service Grade 4
Level 5
Cook Grade 4
12.90
13.29
13.57
13.85
14.13
14.44
Food & Beverage
Supervisor
Level 6
Cook Grade 5
13.07
13.46
13.83
14.20
14.57
14.94
[All rates are effective from the beginning of the first pay period commencing on or after the date shown.]
21.—WAGES
The following shall be the minimum fortnightly rates of wage payable to full-time
award—
$ per Fortnight
Level
Classification
1.7.01
1.8.01
1.1.02
Introductory
800.80
826.80
826.80
Level 1
Food & Beverage Attendant Grade 1
830.00
856.00
858.00
Kitchen Attendant Grade1
Guest Services Grade 1
General Hand
Yardman

employees covered by this

1.7.02
826.80
860.20
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$ per Fortnight
Food & Beverage Attendant Grade 2
860.00
886.00
898.50
910.40
Cook Grade 1
Kitchen Attendant Grade 2
Guest Services Grade 2
Level 3
Food & Beverage Attendant Grade 3
890.00
916.00
931.00
947.00
Cook Grade 2
Kitchen Attendant Grade 3
Guest Services Grade 3
Level 4
Cook Grade 3
945.00
971.00
991.00
1014.40
Food & Beverage Attendant Grade 4
(Tradesperson)
Guest Service Grade 4
Level 5
Cook Grade 4
1010.00 1040.00 1065.00
1097.80
Food & Beverage Supervisor
Level 6
Cook Grade 5
1060.00 1090.00 1110.00
1135.60
[All rates are effective from the beginning of the first pay period commencing on or after the date shown.]
(2)
Arbitrated Safety Net Adjustments
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
21A.—MINIMUM WAGE -ADULT MALES & FEMALES
Notwithstanding the terms of this award no adult employee shall be paid less than the Minimum Adult Wage unless otherwise
provided in this clause.
(1)
The Minimum Adult Wage for a full-time adult employee is $413.40 per week payable from the beginning of the first
pay period on or after 1st August 2001.
(2)
Unless otherwise provided in this clause, adults employed as casual or part-time employees shall not be paid less than
"pro rata" the Minimum Adult Wage according to the hours worked.
(3)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Wage.
(4)
The Minimum Adult Wage shall not apply to apprentices, employees engaged on traineeships or to other categories of
employees who by prescription are paid less than the Minimum Adult Wage.
(5)
Subject to this clause the Minimum Adult Wage shall
(a)
apply to all work in ordinary hours.
(b)
apply to calculation of overtime and all other penalty rates, superannuation, payments during sick leave, long
service leave and annual leave and for all other purposes of this award.
(6)
(a)
An apprentice, twenty one years of age or over, shall not be paid less than the minimum weekly rate of pay
for an employee 21 years of age or more as prescribed by the Minimum Weekly Pay Order (provided the
exclusion therein for apprentices shall not apply) made pursuant to the Minimum Conditions of
Employment Act, 1993, as his ordinary rate of pay in respect of the ordinary hours of work prescribed by
this award.
(b)
Where the said rate of pay is applicable the same rate shall be payable on holidays, during annual leave,
sick leave, long service leave and any other leave prescribed by this agreement.
(c)
Notwithstanding the foregoing, where in this award an additional rate is prescribed for any work as a
percentage, fraction or multiple of the ordinary rate of pay, it shall be calculated upon the rate prescribed in
this award for the classification in which the employee is employed.
(7)
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated by
this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
Level 2

(1)
(2)

RETAIL PHARMACISTS’ AWARD, 1966
NO. 23 OF 1965
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
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The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall —
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
7.—WAGES

(1)

Classifications
Current Award
Rate Per Week

ASNA

New
Award Rate
Per Week

Pharmacist Manager
(a) Grade 3
910.10
52.00
962.10
(b) Grade 2
847.50
52.00
899.50
(c) Grade 1
785.00
52.00
837.00
Pharmacist-in-Charge
(a) Grade 2
743.20
52.00
795.20
(b) Grade 1
722.40
52.00
774.40
Pharmacist
661.70
54.00
715.70
Trainee
419.50
54.00
473.50
Student (34% of
Pharmacist rate)
225.00
54.00
279.00
(Note: full ASNA rate applied to Student as per Order No 1234 of 1998)
(2)
Subject to Clause 6.—Definitions, employees shall be classified and graded according to the work level standards
and the grading arrangements prescribed in the Appendix to this award.
(3)
Where a pharmacist is required, at the direct request of the owner or manager, to be in charge of a shop for a period
in excess of four continuous hours in any one day, he/she shall be paid at the rate for the relevant category of
pharmacist-in-charge for the period of time so worked.
(4)
Hourly rates shall be calculated by dividing the appropriate weekly rate by 38.
(5)
Part-time employees
Part-time employees shall be paid an hourly rate calculated on the basis of (1) and (4) above, for the classification
involved.
(6)
Casual Employees
(a)
Casual employees shall be paid at an hourly rate calculated on the basis of (1) and (4) above, for the
classification involved, plus an additional loading of 20 percent; such additional amount to be payment in
lieu of annual leave, sick leave and public holidays.
(b)
A casual employee shall be entitled to a minimum of two hours’ pay in respect of each start.
(7)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
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THE ROCK LOBSTER AND PRAWN PROCESSING AWARD 1978
No. R 24 of 1977
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall —
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

7.—WAGES
The following shall be the minimum weekly rate of wage payable to employees covered by this award, with effect from the
beginning of the first pay period commencing on or after 1 August 2001.
(1)
Adult Employees
Base
Arbitrated
Total
Rates
Safety
Award
Per Week
Net
Rate
Adjustments
Per Week
Classifications
$
$
$
(a)
Grader
325.95
88.00
413.95
(b)
Process Employee
312.30
88.00
400.30
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
%
(2)
Junior Employees (Graders)
(Per cent of Grader rate per week):
Under 16 years of age
50
16 to 17 years of age
60
17 to 18 years of age
70
18 to 19 years of age
80
19 to 20 years of age
90
20 years and over
Adult Rate
(3)
Junior Employees (Process Employees)
(Per cent of Process Employee rate per week):
Under 16 years of age
50
16 to 17 years of age
60
17 to 18 years of age
70
18 to 19 years of age
80
19 to 20 years of age
90
20 years and over
Adult Rate
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Leading Hands (per week extra):
In charge of (a)
Less than three other employees
(b)
Not less than three and not more
than ten other employees
(c)
More than ten but not more than
twenty other employees
(d)
More than twenty other employees
Casual Employees—
Casual employees shall receive 20 per cent in addition to the ordinary
performed.
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$
10.50
21.00
30.65
40.85
rates prescribed in this clause for the work

ROPE AND TWINE WORKERS’ AWARD
NO. 11 OF 1963
1B.—MINIMUM ADULT AWARD WAGE
(1)
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
(2)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
(3)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
(4)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall —
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
19.—WAGES
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
The minimum weekly rate of wage payable to employees covered by this award shall be —
Arbitrated Safety
Rate
Total
Net Adjustment
Rate
$
$
$
(1)
Adult Employees
Rope layer on heavy type strand machine
313.70
50.00
363.70
Rope layer (other) in walk with traveller
308.50
50.00
358.50
Rope splicer on driving ropes and springs
305.40
50.00
355.40
Combination spinning and spooling machine operator
305.40
50.00
355.40
Rope house machinist
300.80
50.00
350.80
Feeder on first spreader
302.40
50.00
352.40
Oiler and/or belt repairer
302.40
50.00
352.40
Employees lumping, loading and unloading hemp
302.40
50.00
352.40
All other machine operators or employees feeding or
300.80
50.00
350.80
taking from machines
All others
296.90
50.00
346.90
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Junior Employees—
Junior employees shall receive the prescribed percentage of the "All Others" classification per week.
%
16 years of age and under
45
16½ years of age
50
17 years of age
55
17½ years of age
65
18 years of age
75
18½ years of age ...
90
19 years of age, appropriate adult rate.

SADDLERS AND LEATHERWORKERS’ AWARD
NO. 7 OF 1962
9.—WAGES
The minimum weekly rate of wage payable to an employee covered by this award shall include the base rate plus the
arbitrated safety net adjustment expressed hereunder—
Base
Arbitrated
Minimum
Rate
Safety Net
Rate
$
Adjustments
$
$
(a)
Adult Employees
(i)
Saddlery and Harness Section—
(aa)
Saddlers—employee
manufacturing and
repairing saddles
366.70
88.00
454.70
(bb)
Manufacturer and/or
repair of harnesses,
harness saddles,
bridle work and
strappings, collars
for horses or
similar collars,
whips and whipthongs
363.40
88.00
451.40
(ii)
Leather Goods Section—
All employees engaged in the
manufacture of leather goods:
First six months of employment
on such work
345.70
88.00
433.70
Between six and twelve months
of employment on such work
350.60
88.00
438.60
After twelve months of
employment on such work
352.30
88.00
440.30
(iii)
Fibre Goods Section—
Manufacture and/or repair of
port-manteaux, bags and
trunks, suit and attache cases,
travel goods, musical instrument and similar cases, covered
wireless or radio cases,
slither cans, welders and
similar industrial masks and
other articles as are made
of fibre
First six months of employment on such work
343.10
88.00
431.10
Between six and twelve
months of employment on
such work
345.70
88.00
433.70
After twelve months of
employment on such work
352.30
88.00
440.30
(iv)
Sporting Goods Section—
Manufacture and/or repair of
sporting goods of all
descriptions.
First six months of employment on such work
345.70
88.00
433.70
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Between six and twelve months
of employment on such work
After twelve months of
employment on such work
(v) Machine Belting etc.
Section—
Manufacture and/or repair of
machine belting, gaskets
and pump washers or similar
articles
(vi) Sewing Machinist—
First six months of employment on such work—

(2)

(3)
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Base
Rate
$

Arbitrated
Safety Net
Adjustments
$

Minimum
Rate
$

350.40

88.00

438.40

352.30

88.00

440.30

345.70

88.00

433.70

345.70
88.00
433.70
Between six and twelve months
employment on such work
350.40
88.00
438.40
After twelve months of
employment on such work
352.30
88.00
440.30
(vii) All others
343.10
88.00
431.10
(b)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Junior Employees (percent. of "All Others" classification)
%
16 years of age and under
50
17 years of age
60
18 years of age
70
19 years of age
80
20 years of age
90
Apprentices (percent. of Saddler's rate per week)
%
Five-year Term—
First year
40
Second year
48
Third year
55
Fourth year
75
Fifth year
88
Four-year Term—
%
First year
42
Second year
55
Third year
75
Fourth year
88
Three-and-a-half year Term—
First six months
42
Next year
55
Next following year
75
Final year
88
Three-year Term—
%
First year
55
Second year
75
Third year
88
9A.—MINIMUM WAGE—ADULT MALES AND FEMALES
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult
Award Wage unless otherwise provided in this clause.
(i)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the
beginning of the first pay period commencing on or after 1st August 2001.
(ii)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions.
(iii)
Unless otherwise provided in this subclause adults employed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award Wage according to the hours worked.
(iv)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provisions to the Minimum Adult Award Wage of $413.40 per week.

81 W.A.I.G.
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(aa)

The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
traineeships, or Jobskills traineeships or to other categories of employees who by prescription are
paid less than the minimum award rate.
(bb)
Liberty to apply is reserved in relation to employees excluded under (aa) above and any special
categories of employees not included here or otherwise in relation to the application of the
Minimum Adult Award Wage.
(vi)
Subject to this subclause the Minimum Adult Award Wage shall —
(aa)
apply to all work in ordinary hours.
(bb)
apply to the calculation of overtime and all other penalty rates, superannuation, payment during
sick leave, long service leave and annual leave and for all other purposes of this award.
(vii)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult
apprentice in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate requires specific
mention as at 13th November 1997).
(viii)
Minimum Adult Wage
“The rates of pay in this award include the minimum weekly wage for adult employees payable under the
2001 State Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will
be offset against any equivalent amount in rates of pay received by employees whose wages and conditions
of employment are regulated by this award which are above the wage rates prescribed in the award. Such
above award payments include wages payable pursuant to enterprise agreements, consent awards or award
variations to give effect to enterprise agreements and over award arrangements. Absorption which is
contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles,
excepting those resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

SALARIED OFFICERS (PARAPLEGIC-QUADRIPLEGIC ASSOCIATION) AWARD, 1988
NO. A 17 OF 1986
1B.—MINIMUM ADULT AWARD WAGE
(1)
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
(2)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
(3)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
(4)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall —
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
23.—SALARIES
The minimum rates of salaries to be paid to employees covered by this Award shall be set out hereunder. The conversion of
classifications existing prior to the operation of this clause shall be in accordance with Schedule B attached to this Award.
CURRENT
ASNA
NEW
(1) Clerical Officer (Class 1):
Under 17 years
11578
1529.00
13107.00
17 years
13128
1734.00
14862.00
18 years
15169
2004.00
17173.00
19 years
17249
2279.00
19528.00
20 years
19390
2561.00
21951.00
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CURRENT
ASNA
NEW
Adult Rates
1st year
21316
2816.00
24132.00
2nd year
21872
2816.00
24688.00
3rd year
22616
2816.00
25432.00
4th year
23265
2816.00
26081.00
Clerical Officer (Class 2):
Under 17 years
11789
1499.00
13288.00
17 years
13632
1734.00
15366.00
18 years
15767
2005.00
17772.00
19 years
18111
2303.00
20414.00
20 years
20231
2573.00
22804.00
Adult Rates
1st year
22139
2816.00
24955.00
2nd year
22792
2816.00
25608.00
3rd year
23443
2921.00
26364.00
4th year
24090
2921.00
27011.00
5th year
24741
2921.00
27662.00
6th year
25392
2921.00
28313.00
7th year
26141
2817.00
28958.00
Classified Officers:
Grade 1—1st year
26660
2817.00
29477.00
Thereafter
27425
2817.00
30242.00
Grade 2—1st year
28174
2817.00
30991.00
Thereafter
28925
2817.00
31742.00
Grade 3—1st year
29755
2817.00
32572.00
Thereafter
30626
2817.00
33443.00
Grade 4—1st year
31544
2817.00
34361.00
Thereafter
32488
2817.00
35305.00
Grade 5—1st year
33419
2817.00
36236.00
Thereafter
34360
2817.00
37177.00
Grade 6—1st year
35346
2817.00
38163.00
Thereafter
36351
2817.00
39168.00
Grade 7—1st year
37311
2713.00
40024.00
2nd year
38350
2713.00
41063.00
Thereafter
39337
2713.00
42050.00
Grade 8—1st year
40346
2713.00
43059.00
Thereafter
41336
2713.00
44049.00
Grade 9—1st year
42399
2713.00
45112.00
Thereafter
43457
2713.00
46170.00
Technical Assistants:
Grade 1
16 years
11078
1431.00
12509.00
17 years
13311
1719.00
15030.00
18 years
15424
1992.00
17416.00
19 years
17784
2296.00
20080.00
20 years
19968
2579.00
22547.00
Adult Rates
1st year
21806
2816.00
24622.00
2nd year
22461
2816.00
25277.00
3rd year
23137
2816.00
25953.00
4th year
23773
2921.00
26694.00
Grade 2
1st year
23773
2921.00
26694.00
2nd year
24183
2921.00
27104.00
3rd year
24576
2921.00
27497.00
Grade 3
1st year
24576
2921.00
27497.00
2nd year
25029
2921.00
27950.00
3rd year
25679
2921.00
28600.00
Professional Officers—
(a)
Medical Social Workers, Physiotherapists, Occupational Therapists, Psychologists or any other
professional calling as agreed between the Union and the Association.
PROFESSIONAL
CURRENT
ASNA
NEW
OFFICERS
1st year
28307
2817.00
31124.00
2nd year
29749
2817.00
32566.00
3rd year
31545
2817.00
34362.00
4th year
33421
2817.00
36238.00
5th year
36443
2817.00
39260.00
6th year
38462
2713.00
41175.00
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(b)

(6)
(7)

(8)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

The following shall apply to employees appointed in accordance with this subclause—
(i)
Employees, who have completed an approved three academic year tertiary qualification, relevant
to their calling, shall commence at the first year increment.
(ii)
Employees, who have completed an approved four academic year tertiary qualification, relevant
to their calling, shall commence at the second year increment.
(iii)
Employees, who have completed an approved Masters or PhD Degree, relevant to their calling,
shall commence on the third year increment.
Provided that employees who attain a higher tertiary level qualification after appointment shall not be
entitled to any advanced progression through the range.
In the event of a dispute between the parties concerning the classification or grading of an employee, the dispute
shall be referred to a Board of Reference, as constituted under Section 48 of the Industrial Relations Act, 1979.
Annual Increments—
Annual increments shall not be automatic and shall be subject to the employee’s efficient performance over the
preceding twelve months. Any dispute in relation to the payment of an annual increment shall be referred to the
Western Australian Industrial Relations Commission.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

SALARIED STAFF CURTIN UNIVERSITY OF TECHNOLOGY AWARD 1985
NO. PSA A 25 OF 1985
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall —
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

SCHEDULE A
SALARY RATES
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
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The annual salaries applicable to employees covered by the Award shall be:—
Level
Salary
ASNA
Salary
Per Annum
$
Total
$
$
Level 1
Under 17 years
9386
1340.00
10726.00
17 years
10969
1566.00
12535.00
18 years
12795
1826.00
14621.00
19 years
14809
2114.00
16923.00
20 years
16630
2374.00
19004.00
21 years or 1st year of adult service
18269
2608.00
20877.00
22 years or 2nd year of adult service
18905
2608.00
21513.00
23 years or 3rd year of adult service
19540
2608.00
22148.00
24 years or 4th year of adult service
20172
2608.00
22690.00
25 years or 5th year of adult service
20807
2608.00
23415.00
26 years or 5th year of adult service
21442
2608.00
24050.00
27 years or 7th year of adult service
22173
2608.00
24781.00
28 years or 8th year of adult service
22678
2608.00
25286.00
29 years or 9th year of adult service
23425
2608.00
26033.00
Level 2
24320
2713.00
27033.00
25006
2713.00
27719.00
25715
2713.00
28428.00
26445
2609.00
29054.00
27196
2609.00
29805.00
Level 3
28228
2609.00
30837.00
29033
2713.00
31746.00
29862
2713.00
32575.00
30714
2713.00
33427.00
Level 4
31882
2713.00
34595.00
32797
2713.00
35510.00
33738
2713.00
36451.00
Level 5
35551
2713.00
38264.00
36779
2713.00
39492.00
38051
2713.00
40764.00
39373
2713.00
42086.00
Level 6
41498
2713.00
44211.00
42943
2713.00
45656.00
44438
2713.00
47151.00
46035
2713.00
48748.00
Level 7
48483
2713.00
51196.00
50177
2713.00
52890.00
52019
2713.00
54732.00
Level 8
55015
2713.00
57728.00
57160
2713.00
59873.00
59820
2713.00
62533.00
Level 9
63143
2713.00
65856.00
65388
2713.00
68101.00
67948
2713.00
70661.00
Class 1
71819
2713.00
74532.00
Class 2
75690
2713.00
78403.00
Class 3
79561
2713.00
82274.00
Class 4
83432
2713.00
86145.00
(i)
Employees appointed or promoted to a level 1 position shall not be entitled to progress beyond the 24 years
old or fourth (4th) year of adult service rate of salary, unless the employee is deemed qualified for
promotion as determined by the Council.
(ii)
An employee who is 21 years of age or older on appointment to Level 1 may be appointed at the minimum
rate of pay based on years of service and not on age.
Salaries—Professional Callings
(i)
Employees who possess a relevant tertiary level qualification, or equivalent, determined by the University
and who are employed in a professional calling determined by the University shall be entitled to annual
salaries as follows:—
Salary
ASNA
Salary
Per Annum
$
Total
$
$
Level
Level 2/4
24320
2713.00
27033.00
25715
2713.00
28428.00
27196
2609.00
29805.00
29033
2713.00
31746.00
31882
2713.00
34595.00
33738
2713.00
36451.00

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
Salary
Per Annum
$

Level
Level 5

(3)

(4)

(5)

ASNA
$
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Salary
Total
$

35551
2713.00
38264.00
36779
2713.00
39492.00
38051
2713.00
40764.00
39373
2713.00
42086.00
Level 6
41498
2713.00
44211.00
42943
2713.00
45656.00
44438
2713.00
47151.00
46035
2713.00
48748.00
Level 7
48483
2713.00
51196.00
50177
2713.00
52890.00
52019
2713.00
54732.00
Level 8
55015
2713.00
57728.00
57160
2713.00
59873.00
59820
2713.00
62533.00
Level 9
63143
2713.00
65856.00
65388
2713.00
68101.00
67948
2713.00
70661.00
(ii)
Employees on appointment or promotion to Level 2/4 under this subclause—
(a)
who have completed an approved three year tertiary qualification, relevant to their calling, shall
commence at the first year increment.
(b)
who have completed an approved four year tertiary qualification, relevant to their calling, shall
commence at the second year increment.
(c)
who have completed an approved Masters or PhD degree relevant to their calling shall commence
on the third year increment.
Provided that any such employees who attain a higher tertiary level qualification after appointment shall
not be entitled to any advanced progression through the range.
(iii)
The Institute shall be exclusively responsible for determining the relevant acceptable qualifications for
appointment for the callings covered by this subclause and shall maintain a manual setting out such
qualifications.
(iv)
The Institute in allocating levels pursuant to paragraph (i) of this subclause may determine a commencing
salary above Level 2/4 for a particular calling/s.
Qualifications Allowance—
(i)
Employees in receipt of a qualifications allowance at the date of operation of this Award or who would
have become entitled to such allowance, or increase in such allowance, as a result of studies completed in
the 1985 calendar year, shall continue to receive or be granted such allowance, or increase in allowance
provided that such allowance shall be reduced or ceased in accordance with the following—
Annual Allowance
Annual Allowance
Diplomates
Graduates and
Associates
Up to and including Level 3, min
$200
$300
Level 3, 2nd and 3rd increments
100
200
Level 3 max
Nil
100
Level 4 and above
Nil
Nil
(ii)
Employees who are not entitled to a qualification allowance pursuant to paragraph (i) of this subclause or
who attain a higher qualification subsequently shall not be entitled to receive an allowance or increase in
the allowance.
Employees Supporting Dependents Allowance
(i)
Officers previously classified C-IV, G-VII, G-XIII or G-X who were in receipt of an allowance of one
increment for wholly or substantially supporting a spouse and/or dependent relatives prior to the date of
operation of this Award, continue to receive such allowance of one increment whilst wholly or
substantially supporting a spouse and/or dependent relative. Provided that the maximum remuneration
inclusive of such allowance shall be the rate of pay at age 29 or ninth year of adult service in respect of an
officer who is deemed qualified for promotion by the Institute or, age 24 or fourth year of adult service in
respect of officers not deemed qualified for promotion.
(ii)
Payment of the employee Supporting Dependents Allowance shall cease should an employee be promoted
or reclassified above Level 1.
(iii)
This provision shall not apply to any employee who was not in receipt of the employee Supporting
Dependents Allowance at the operative date of this Award.
Salary Maintenance
All employees appointed to a classification prior to the date of implementation of broadbanding will progress
through the salary ranges (as adjusted by general salary movement) applicable to that classification irrespective of
the Level determined by Institute determination.
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SALARIED OFFICERS (ASSOCIATION FOR THE BLIND OF WESTERN AUSTRALIA) AWARD, 1995
NO. A 5 OF 1995
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall —
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
SCHEDULE C—MINIMUM SALARIES
Subject to the provisions of Clause 7.—Classification/Salary Rates, Schedule D—Classification and Grading of
Employees and to the provisions of this Schedule, the minimum annual salaries for employees bound by the award
are set hereinafter.
Minimum Salaries.
LEVELS
CURRENT
ASNA
NEW
Level 1 Under 17 Years Of Age
11363
1447.00
12810.00
17 Years Of Age
13270
1689.00
14959.00
18 Years Of Age
15490
1971.00
17461.00
19 Years Of Age
17929
2283.00
20212.00
20 Years Of Age
20135
2563.00
22698.00
21 Years Of Age 1st Year Of Service
22117
2816.00
24933.00
22 Years Of Age 2nd Year Of Service
22771
2816.00
25587.00
23 Years Of Age 3rd Year Of Service
23421
2816.00
26237.00
24 Years Of Age 4th Year Of Service
24069
2921.00
26990.00
Level 2
24720
2921.00
27641.00
25371
2921.00
28292.00
26120
2817.00
28937.00
26638
2817.00
29455.00
27403
2817.00
30220.00
Level 3
28307
2817.00
31124.00
29010
2817.00
31827.00
29749
2817.00
32566.00
30928
2817.00
33745.00
Level 4
31545
2817.00
34362.00
32470
2817.00
35287.00
33421
2817.00
36238.00
34772
2817.00
37589.00
Level 5
35476
2817.00
38293.00
36443
2817.00
39260.00
37438
2713.00
40151.00
38462
2713.00
41175.00
Level 6
40434
2713.00
43147.00
41898
2713.00
44611.00
43978
2713.00
46691.00
Level 7
45091
2713.00
47804.00
46501
2713.00
49214.00
47962
2713.00
50675.00
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CURRENT
ASNA
NEW
50097
2713.00
52810.00
51847
2713.00
54560.00
Level 9
54495
2713.00
57208.00
56337
2713.00
59050.00
Level 10
58354
2713.00
61067.00
61598
2713.00
64311.00
Level 11
64189
2713.00
66902.00
66824
2713.00
69537.00
Level 12
70437
2713.00
73150.00
72878
2713.00
75591.00
75662
2713.00
78375.00
(a)
An employee, who is 21 years of age or older on appointment to a classification equivalent to Level 1, may
be appointed to the minimum rate of pay based on years of service, not on age.
(b)
A Medical Typist or Medical Secretary shall be paid a medical terminology allowance of $1000 per
annum.
For the purposes of this subclause ‘Medical Typist’ and ‘Medical Secretary’ shall mean those workers
classified on a classification equivalent to Level 1, 2, or 3 who spend at least 50% of their time typing from
tapes, shorthand, and/or Doctor’s notes of case histories, summaries, reports or similar material involving a
broad range of medical terminology.
Salaries—Specified Callings and Other Professionals
(a)
Employees, who possess a relevant tertiary level qualification, or equivalent as agreed between the union
and the employers, and who are employed in the callings of Architect, Audiologist, Bio Engineer, Chemist,
Dietician, Engineer, Medical Scientist, Librarian, Occupational Therapist, Orthoptist, Physiotherapist,
Physicist, Pharmacist, Clinical Psychologist, Psychologist, Research Officer, Scientific Officer, Social
Worker, Speech Pathologist, Podiatrist, Medical Imaging Technologist, Nuclear Medicine Technologist,
Radiation Therapist, or any other professional calling as agreed between the Union and employers, shall be
entitled to Annual Salaries as follows—
LEVELS
CURRENT
ASNA
NEW
Level 3/5
28307
2817.00
31124.00
29749
2817.00
32566.00
31545
2817.00
34362.00
33421
2817.00
36238.00
36443
2817.00
39260.00
38462
2713.00
41175.00
Level 6
40434
2713.00
43147.00
41898
2713.00
44611.00
43978
2713.00
46691.00
Level 7
45091
2713.00
47804.00
46501
2713.00
49214.00
47962
2713.00
50675.00
Level 8
50097
2713.00
52810.00
51847
2713.00
54560.00
Level 9
54495
2713.00
57208.00
56337
2713.00
59050.00
Level 10
58354
2713.00
61067.00
61598
2713.00
64311.00
Level 11
64189
2713.00
66902.00
66824
2713.00
69537.00
Level 12
70437
2713.00
73150.00
72878
2713.00
75591.00
75662
2713.00
78375.00
Subject to subclause (d) of this clause, on appointment or promotion to the Level 3/5 under this subclause—
(i)
Employees, who have completed an approved three academic year tertiary qualification, relevant
to their calling, shall commence at the first year increment.
(ii)
Employees, who have completed an approved four academic year tertiary qualification, relevant
to their calling, shall commence at the second year increment.
(iii)
Employees, who have completed an approved Masters or PhD Degree relevant to their calling
shall commence on the third year increment.
Provided that employees who attain a higher tertiary level qualification after appointment shall not be
entitled to any advanced progression through the range.
(c)
The employer and union shall be responsible for determining the relevant acceptable qualifications for
appointment for the callings covered by this subclause and shall maintain a manual setting out such
qualifications.
(d)
The employer in allocating levels pursuant to clause (3) of this schedule may determine a commencing
salary above Level 3/5 for a particular calling/s.
Annual salary increments shall be subject to the employee’s satisfactory performance over the preceding twelve
months which shall be assessed according to an agreed form of performance appraisal.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
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These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

SAW SERVICING ESTABLISHMENTS AWARD
NO. 17 OF 1977
28.—WAGES
(1)

(2)

(3)

(4)

Rate Per Week—
The minimum rate of wages payable to employees employed in classifications contained in this subclause shall be as
follows—
Base
Arbitrated
Total Minimum
Rate
Safety Net
Award Rate
$
Adjustment
(38 Hours)
$
$
(a)
Saw Doctor Special Skills
438.10
58.00
496.10
(b)
Saw Doctor
417.20
58.00
475.20
(c)
Saw Filer
385.50
58.00
443.50
(d)
Factory Hand
325.40
58.00
383.40
Apprentices—
Apprentices shall be paid a percentage of the total minimum weekly rate prescribed for a Saw Doctor in paragraph
(1)(b) of this clause as follows—
Four Year Term
First year
50%
Second year
60%
Third year
75%
Fourth year
90%
Juniors—
An employee less than 19 years of age who is not an apprentice shall be paid a percentage of the total minimum
award rate prescribed for a Factory Hand in paragraph (1)(d) of this clause as follows:
16 years of age
45%
17 years of age
55%
18 years of age
70%
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

29.—MINIMUM WAGE—ADULT MALES AND FEMALES
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult Award
Wage unless otherwise provided in this clause.
(i)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the
beginning of the first pay period on or after 1st August 2001.
(ii)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions.
(iii)
Unless otherwise provided in this subclause adults employed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award Wage according to the hours worked.
(iv)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provision to the Minimum Adult Award Wage of $413.40 per week.
(v)
(aa)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
traineeships, or Jobskills traineeships or to other categories of employees who by prescription are
paid less than the minimum award rate.
(bb)
Liberty to apply is reserved in relation to employees excluded under (aa) above and any special
categories of employees not included here or otherwise in relation to the application of the
Minimum Adult Award Wage.
(vi)
Subject to this subclause the Minimum Adult Award Wage shall —
(aa)
apply to all work in ordinary hours.
(bb)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during
sick leave, long service leave and annual leave and for all other purposes of this award.
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(vii)

Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult
apprentice in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate requires
specific mention as at 13th November 1997.)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

(1)

SCHOOL EMPLOYEES (INDEPENDENT DAY & BOARDING SCHOOLS) AWARD, 1980
NO. 7 OF 1979
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall —
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
32.—WAGES
(a)
The minimum weekly rates of wage payable shall be—

Level 1
Cleaner
Level 2
Domestic employees including Kitchen Attendant
House Attendant
Dining Attendant
Laundry Attendant
Sewing Attendant
Level 3
Cooks (Other)
Level 4
Gardener/Groundsperson
Grade 1
Level 5
First Cook (Grade 1), or Cook working alone
Gardener/Groundsperson, Grade 2
Sewing Supervisor
Level 6
Senior Gardener/Groundsperson Grade 1
First Cook, Grade 2

Minimum
Award
Rate
$

ASNA

Total

412.60

40.00

452.60

419.30

40.00

459.30

423.50

40.00

463.50

431.80

40.00

471.80

440.20

40.00

480.20

448.50

40.00

488.50
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ASNA

Total

Level 7
Senior Gardener/Groundsperson, Grade 2
Tradesperson Cook
465.20
42.00
507.20
Level 8
Head Groundsperson
548.60
40.00
588.60
(b)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Junior Employees—
Junior employees shall receive the following percentages of the adult rate for the class of work on which they are
engaged.
%
Under 16 years of age
60
16 to 17 years of age
70
17 to 18 years of age
80
General Conditions—
(a)
Junior employees may be employed in the proportion of one junior to every two or fraction of two not
being less than one adult employee employed in the same occupation, provided that this ratio may be
altered by written agreement between the Union and the employee concerned.
(b)
Senior employees other than the Head Groundsperson and leading hands appointed as such by the
employer to be in charge of three or more other employees shall be paid $19.55 per week in addition to the
rates prescribed herein.
For all work done on any day after a break referred to in subclause (3) of Clause 7.—Hours of this award, the
employee shall be paid an allowance of $1.20 per hour for each such hour worked.
On and from 12 August 1992 the wage rates set out in subclause (1) of this clause include the first, second, third and
fourth instalments of the Minimum Rates Adjustment Principle. Relativities have been established at 87.4% of the
tradesperson's rate at Level 1 and 100% of the tradesperson's rate for a trade trained Senior Cook at Level 7.

SECURITY OFFICERS' AWARD
NO. A 25 OF 1981
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall —
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
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by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
(1)

(a)

21.—CLASSIFICATION STRUCTURE AND WAGE RATES
CLASSIFICATION STRUCTURE
An employer shall classify existing and new employees, as a security officer at a level 1 to 4, according to
the criteria set out below. Existing employees, and new employees upon engagement, shall be informed by
the employer of the classification into which they have been placed.
SECURITY OFFICER—LEVEL 1
(1)

A Security Officer—Level 1 is an employee who performs work to the level of his or her
training.

(2)

Indicative of the tasks which an employee at this level may perform are the following;
(a)

Watch, guard or protect premises and/or property;

(b)

Be stationed at an entrance and/or exit, whose principal duties shall include the control
of movement of persons, vehicles, goods and/or property coming out of or going into
premises or property, including vehicles carrying goods of any description, to ensure
that the quantity and description of such goods is in accordance with the requirements
of the relevant document and/or gate pass and who also may have other duties to
perform and shall include an area or door attendant or commissionaire in a commercial
building;

(c)

Respond to basic fire/security alarms at their designated post;

(d)

In performing the duties referred to above the officer may be required to use electronic
equipment such as hand-held scanners and simple closed circuit television systems
utilising basic keyboard skills.

SECURITY OFFICER—LEVEL 2
(1)

A Security Officer—Level 2 is an employee who performs work above and beyond the skills of
an employee at Level 1 to the level of his or her training.

(2)

Indicative of the tasks which an employee at this level may perform are the following—
(a)

Duties of securing, watching, guarding and/or protecting as directed, including
responses to alarm signals and attendances at and minor non-technical servicing of
automatic teller machines, and is required to patrol in a vehicle two or more separate
establishments or sites; or

(b)

Monitors and responds to electronic intrusion detection or access control equipment
terminating at a visual display unit and/or computerised printout (except for simple
closed circuit television systems).

(c)
May be required to perform the duties of Security Officer—Level 1.
SECURITY OFFICER—LEVEL 3
(1)
A Security Officer—Level 3 is an employee who performs work above and beyond the skills of
an employee at Level 2 to the level of his or her training.
(2)

(3)

Indicative of the tasks which an employee at this level may perform are the following—
(a)

The monitoring and operation of integrated intelligent building management and
security systems terminating at a visual display unit or computerised printout which
requires data input from the Security Officer.

(b)

A Security Officer, who in the opinion of the Employer has no previous relevant
experience at this level, and is undertaking the tasks of a Security Officer Level 4
whilst undergoing training and gaining experience during the first 6 months of
employment as such.

A Security Officer Level 3 is also required to perform the duties of a Security Officer—Level 1
and/or Security Officer—Level 2.

SECURITY OFFICER—LEVEL 4
(1)

A Security Officer—Level 4 is an employee who performs work above and beyond the skills of
an employee at Level 3 to the level of his or her training.

(2)

Indicative of the tasks which an employee at this level may perform are the following—
(a)

Monitoring, recording, inputting information or reacting to signals and instruments
related to electronic surveillance of any kind within a central station.

(b)

Keyboard operation to alter the parameters within an integrated intelligent building
management and/or security system.

(c)

(3)

The co-ordinating, monitoring or recording of the activities of Security Officers
utilising a verbal communications system within a central station.
A Security Officer Level 4 is also required to perform the duties of Security Officers at Levels 1
and/or 2 and/or 3.
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WAGE RATES
The minimum total rate of wage payable under this award shall be as follows—
Classification
Base Rate
Supple—
Total
$
Minimum
mentary
Rate
Payment
$
(includes
ASNA)
$
Security Officer-Level 1
345.00
107.60
452.60
Security Officer-Level 2
360.20
107.50
467.70
Security Officer-Level 3
367.50
110.60
478.10
Security Officer-Level 4
368.00
120.50
488.50
(c)
(i)
The rates of pay in this award include arbitrated safety net adjustments available since December
1993, under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate
of pay received by employees since 1 November 1991 above the rate prescribed in the Award,
except where such absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those
resulting from enterprise agreements, are not to be used to offset arbitrated safety net
adjustments.
(ii)
The supplementary payment set out in the clause is to be paid in addition to the base rate
prescribed by this clause, and the total rate prescribed by this clause is the award rate of pay
prescribed by this clause for the respective classification.
(iii)
The supplementary payment set out in this clause represents payment in lieu of equivalent
overaward payments.
(iv)
“Overaward payment” is defined as the amount (whether it be termed “overaward payment”,
“attendance bonus” or any term whatsoever), which an employee would receive in excess of the
“award wage”. Provided that such payment shall exclude overtime, shift allowance, penalty
rates, disability allowances, fares and travelling time allowances and any other ancillary
payments of a like nature prescribed by the award.
A probationary Security Officer shall be paid 96% of the weekly wage rate prescribed for a Security Officer—Level
1 or Security Officer—Level 2 whichever is applicable and, if the officer is a casual, the casual loading referred to in
subclause (4) of this clause.
The supplementary payments set out in paragraph (b) of subclause (1) above represent a payment in lieu of
equivalent overaward payments. Thus, existing overaward payments may be absorbed by the employer to the extent
of the supplementary payments set out in paragraph (b) of subclause (1) of this clause.
A casual officer shall be paid 20% of the ordinary rate in addition to the ordinary rate for the calling in which he/she
is employed, with a minimum engagement of three hours to be worked in a continuous shift.
Senior Officials—
Any officer placed in charge of other officers shall be paid in addition to the appropriate wage prescribed, the
following—
Per Week
$
if placed in charge of not
(a)
19.90
less than 3 and not more than
10 other officer
(b)
if placed in charge of not
30.45
less than 10 and not more than
20 other officers
(c)
if placed in charge of more than
39.10
20 other officers
Additional Allowances—
Officers who fulfil certain requirements as directed and use various qualifications in the performance of their duties
shall be paid, in addition to the appropriate wage prescribed, the following—
(a)
Security Officers and above who are required to possess a recognised first aid certificate as a condition of
employment, $7.83 per week extra.
Security Officers required to drive emergency vehicles, $3.29 per day for each day that a vehicle is driven in an
emergency situation.
(c)
Security Officers who are required to attend and reset alarm panels, $4.92 per week or 98 cents per day in
the case of employees who work part-time or casual.
(d)
Security Officers who are required to carry firearms in the performance of their duties, $12.22 per week, or
$2.44 per day for each day a firearm is carried.
(e)
Security Officers required to hold a licence in accordance with the provisions of the Security Agents' Act
shall have, in the second and subsequent years of employment 50% of the cost of the licence reimbursed by
the employer.
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SECURITY OFFICERS AND CLEANERS (WEST AUSTRALIAN
NEWSPAPERS LIMITED) AWARD, 1992
NO. A 11 OF 1991
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall —
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
11.—WAGES
The base rate and supplementary payment payable under this award shall be as follows—
ASNA
TOTAL
Total
Rate
$
A
Security Officers
Grade 5 (Trainee)
381.80
40.00
421.80
Grade 4
424.50
40.00
464.50
Grade 3
465.20
42.00
507.20
Grade 2
486.10
42.00
528.10
Grade 1
515.30
40.00
555.30
B
Cleaners
Grade 3
411.00
40.00
451.00
Grade 2
423.50
40.00
463.50
Grade 1
465.20
42.00
507.20
(b)
(i)
The rates of pay in this award include arbitrated safety net adjustments available since December
1993, under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate
of pay received by employees since 1 November 1991 above the rate prescribed in the Award,
except where such absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those
resulting from enterprise agreements, are not to be used to offset arbitrated safety net
adjustments.
(ii)
"Overaward payment" is defined as the amount (whether it be termed "overaward payment",
"attendance bonus" or any term whatsoever), which an employee would receive in excess of the
"award wage". Provided that such payment shall exclude overtime, shift allowance, penalty
rates, disability allowances, fares and travelling time allowances and any other ancillary
payments of a like nature prescribed by the award.
The total weekly wage for Security Officers shall also include the first aid allowance and all penalties and
allowances for work on continuous and seven day shift work, (excluding weekend penalties). Such total weekly
wage to be for all purposes of the award.

(a)
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SHARK BAY SALT AND GYPSUM (PRODUCTION AND PROCESSING)
USELESS LOOP AWARD
NO. A 15 OF 1988
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall —
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
25.—WAGES
Interpretation—
(a)
It is the intention of the parties that the following wages structure shall provide an opportunity for all
employees to progress along a career path. Such progression shall encompass the ability of employees to
undertake work within their level that they are competent to safely perform, subject to statutory obligations.
(b)
Progression through skill levels shall be on both a "vertical" and horizontal" basis with the aim of securing
a more skilled and flexible workforce with greater work opportunities for all employees.
(c)
Cross-skilling is to be continued over a period of time so that within three to five years all employees
covered by this award will carry out work dependent only on their ability and qualifications to do such
work and shall encompass those matters agreed in the "Memorandum of Agreement" dated 10 May 1990
between the site representatives and the employer.
(d)
Management will provide training to enable employees to broaden their skills.
(e)
Employees are encouraged to accept more responsibility in planning their work and implementing such
plans where possible.
(a)
Wage Groups—
Weekly
Supple—
Base
mentary
Safety Net
Total Rate
Rate
Payment
Adjustment
per Week
$
$
$
$
Group 1
365.20
96.10
68.00
529.30
Fitter
Boilermaker
Plumber
Carpenter
Motor Mechanic
Sandblaster/Spraypainter
with trade qualifications
Qualified Cook
Engine Driver (Power
House)
Electrician
Advanced Truck Driver
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Weekly
Base
Rate
$

Supple—
mentary
Payment
$

Safety Net
Adjustment
$

Total Rate
per Week
$

337.40

82.50

66.00

485.90

319.20

80.80

66.00

466.00

76.70

66.00

442.20

Plant Operator competent
to a high standard on all
site equipment for a
minimum of three years,
on site or to a similar high
standard in his/her
previous work history so
that he/she is competent
when assessed
on site by the supervisor
Horticulturist
Group 2
Plant Operator able to
operate all site equipment
to a basic but competent
standard
Experienced Cook
Mobile Crane Driver with
a minimum of 12 months’
experience
Driller
Storeperson with formal
computer and heavy
inventory control
experience
Haul Truck Driver
Licensed Rigger/
Scaffolder (working over 6m)
Group 3
Mobile Plant Operator
competent up to bulldozer
category
Welder—second class,
competent on oxy/cutting
—welding MIG and arc
welding
Sandblaster/Painter,
competent in airless/
conventional spray
painting without formal
qualifications
Employee able to carry out
work on mobile and fixed
plant unsupervised but
lacking formal apprentice—
ship qualifications
Storeperson competent in
all stores work
Person in charge of fixed
plant
Truck driver (not otherwise
categorised)
Group 4

299.50
Sandblaster
Backhoe/Bobcat and light
equipment Operator
Gardener able to carry out
all horticultural work
unsupervised
Fixed Plant Assistant —
washery and shiploader
Employee able to work in
a single area of plant
maintenance unsupervised
but without sufficient
training to move to
Category 3
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(3)

(4)

(5)

(1)

Weekly
Base
Rate
$
284.80

Supple—
mentary
Payment
$
70.70
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Safety Net
Adjustment
$
66.00

Total Rate
per Week
$
421.50

Unskilled site duties
Cleaning
Gardener
Mess Attendant
Janitor
(b)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise
e agreements, are not to be used to offset arbitrated safety net adjustments.
Leading Hands—
In addition to the appropriate total wage prescribed in subclause (2) hereof, a Leading Hand shall be paid —
(a)
If placed in charge of not less than three and not more than ten other
$14.90
employees
(b)
If placed in charge of more than ten and not more than 20 other employees
$22.40
(c)
If placed in charge of more than 20 other employees
$29.10
Structural Efficiency—
(a)
Arising out of the decision of the State Wage Case on 8 September 1989 and in consideration of the wage
increases resulting from the first structural efficiency adjustment operative from the commencement of the
first pay period beginning on or after 5 June 1990, employees are to perform a wider range of duties
including work which is incidental or peripheral to their main tasks or functions.
(b)
The parties to this award are committed to implementing a new wage and classification structure. In
making this commitment, the parties —
(i)
accept in principle that the descriptions of job functions within a new structure will be more
broadly based and generic in nature;
(ii)
undertake that upon variation of the award to implement a new wage and classification structure,
employees may undertake training for a wider range of duties and/or access to higher levels in
accordance with the definitions and training standards laid down in the award variation relating
to a new classification structure;
(iii)
will co-operate in the transition from the existing classification structure to the proposed new
structure to ensure that the transition takes place in an orderly manner without creating false
expectations or disputation.
(c)
In the event that there is a claim for reclassification by an existing employee to a higher level under any
new structure on the ground that the employee possesses equivalent skill and knowledge gained through
on-the-job experience or on any other ground, the following principles apply:—
(i)
The parties agree that the existing award disputes avoidance procedure shall be followed.
(ii)
Agreed competency standards shall be established by the parties in conjunction with T.A.F.E.
and S.E.S.D.A. (when operative) for all levels in any new classification structure before any
claims for reclassification are processed.
(iii)
An agreed authority such as T.A.F.E. or S.E.S.D.A. or agreed accreditation authority (when
operative) shall test the validity of an employee's claim for reclassification.
(d)
Reclassification to any higher level shall be contingent upon such additional work being available and
required to be performed by the employer.
(e)
The parties are committed to modernising the terms of the award and to addressing the issues associated
with training in an endeavour to finalise matters by 1 December 1990.
The aforementioned rates include the Second Stage Structural Efficiency Increase (69 WAIG 2913), and the June
1991 State Wage increase of 2.5 per cent (71 WAIG 1723).

SHEET METAL WORKERS’ AWARD
NO. 10 OF 1973
6.—WAGES AND SUPPLEMENTARY PAYMENT
The minimum award rate payable weekly to adult employees (other than apprentices) classified under a defined
level as specified in Clause 3.—Definitions, shall be made up of a base rate, plus a supplementary payment and
safety net adjustment, giving a total award rate as follows:—
BASE RATE
SUPPLEMENTARY
SAFETY NET
TOTAL RATE
PER WEEK
PAYMENT
ADJUSTMENT
PER WEEK
$
$
$
$
Level C14
284.80
40.60
88.00
413.40
Level C13
299.50
42.60
88.00
430.10
Level C12
319.20
45.40
88.00
452.60
Level C11
337.40
48.10
88.00
473.50
Level C10
365.20
52.00
90.00
507.20
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Supplementary Payments—
(a)

Where an employee is in receipt of a rate of pay which exceeds the Award Rate Per Week prescribed in
sub-clause (1) hereof, whether such payment is being made by virtue of any order, industrial agreement
or other agreement or arrangements, then such rate will be deemed to be inclusive of the Supplementary
Payment.

(b)

Overtime, shift allowances, penalty rates, disability allowances, special rates, fares, and travelling time
allowances and any other work-related allowances prescribed by this award shall not be offset against
Supplementary Payments.

(c)

Alterations to the base rate and supplementary payments, arising out of the variation occurring on 15th
May 1996 to reflect the percentage relativities in Clause 3.—Definitions of this Award for each
classification level, shall not provide cause to allow an increase or decrease of an employee’s total
remuneration if the total remunerations in excess of the award rate per week prescribed in sub-clause (1)
hereof.

(d)

The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

(3)

Junior Workers—Wage per week expressed as a percentage of the rate prescribed for an employee classified as
Level C13:—
%
35
45
55
65
78.5
93

Under 16 years of age
16 years of age
17 years of age
18 years of age
19 years of age
20 years of age
(4)

(5)

Apprentices—Wage per week expressed as a percentage of the award rate for a Level C10 classification:—
Five Year Term
%
First Year
40
Second Year
48
Third Year
55
Fourth Year
75
Fifth Year
88
Four Year Term
First Year
Second Year
Third Year
Fourth Year

42
55
75
88

Three and a Half Year Term
First Six Months
Next Year
Next Year
Final Year

42
55
75
88

Three Year Term
First Year
Second Year
Third Year
Construction Allowance—
(a)

55
75
88

In addition to the appropriate rates of pay prescribed in this clause, a worker shall be paid —
(i)

$31.90 per week if engaged on the construction of a large industrial undertaking or any
large civil engineering project.

(ii)

$28.70 per week if engaged on a multistorey building, but only until the exterior walls have
been erected and the windows completed and a lift made available to carry the employee
between the ground floor and the floor upon which he/she is required to work. A
multistorey building, when completed, will consist of at least five storeys.

(iii)

$16.90 per week if engaged otherwise on construction work falling within the definition of
construction work in Clause 3.—Definitions of this award.

(b)

Any dispute as to which of the aforesaid allowances apply to particular work shall be determined by the
Board of Reference.

(c)

An allowance paid under this subclause includes any allowance otherwise payable under Clause 7.—
Special Rates and Provisions of this award, except the allowance for work at heights.
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Leading Hands—
In addition to the appropriate total wage prescribed in this clause, a leading hand shall be paid—
$
(a)
If placed in charge of not less than three and more than ten other workers
18.00
(b)
If placed in charge of more than 10 and not more than twenty other workers
27.60
(c)
If placed in charge of more than twenty other workers
35.70
A casual worker shall be paid 20 per cent of the ordinary rate in addition to the ordinary rate for the calling in
which he/she is employed.
The rate prescribed in this award for any classification is not amended by this clause and shall not, for the purposes
of any other award, order, industrial agreement or other agreement, be deemed to have been so amended.
Structural Efficiency—
(a)
Arising out of the decision of the State Wage Case on 8th September 1989 and in consideration of the
wage increases resulting from the first structural efficiency adjustment operative from the
commencement of the first pay period beginning on or after 3 November 1989, employees are to
perform a wider range of duties including work which is incidental or peripheral to their main tasks or
functions.
(b)
The parties to this award are committed to co-operating positively to increase the efficiency, productivity
and international competitiveness of the metal and engineering industry and to enhance the career
opportunities and job security of employees in the industry.
(c)
At each plant or enterprise a consultative mechanism may be established by the employer, or shall be
established upon request by the employees or their relevant union. The consultative mechanism and
procedure shall be appropriate to the size, structure and needs of that plant or enterprise. Measures raised
by the employer, employees or union or unions for consideration consistent with the objectives of
paragraph (b) hereof shall be processed through that consultative mechanism and procedures.
(d)
Measures raised for consideration consistent with paragraph (c) hereof shall be related to implementation
of the new classification structure, the facilitative provisions contained in this Award and, subject to
Clause 37.—Training of this award, matters concerning training and, subject to paragraph (e) hereof, any
other measures consistent with the objectives of paragraph (b) hereof.
(e)
Without limiting the rights of either an employer or a union to arbitration, any other measure designed to
increase flexibility at the plant or enterprise and sought by any party shall be notified to the Commission
if the initiative varies an Award provision and by agreement of the parties involved shall be subject to the
following requirements:—
(i)
The changes sought shall not affect provisions reflecting national standards recognised by the
Western Australian Industrial Relations Commission.
(ii)
The majority of employees affected by the change at the plant or enterprise must genuinely
agree to the change.
(iii)
No employee shall lose income as a result of the change.
(iv)
The relevant union or unions must be a party to the agreement.
(v)
The relevant union or unions shall not unreasonably oppose any agreement.
(vi)
Any agreement shall be subject to approval by the Western Australian Industrial Relations
Commission and, if approved, shall operate as a Schedule to this Award and take precedence
over any provision of this Award to the extent of any inconsistency.
(f)
Any disputes arising in relation to the implementation of subclause (c) and (d) hereof shall be subject to
the provisions of Clause 27.—Avoidance of Industrial Disputes of this award.
Liberty to Apply—
Liberty is reserved for the parties to this Award to pursue the inclusion of classification levels in excess of those
currently contained in subclause (1) of this Clause.
6A.—MINIMUM WAGE
No adult employee shall be paid less than the Minimum Adult Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this subclause adults employed as casual or part time employees shall not be paid less
than pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships, or
Jobskills placements or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees here or otherwise in relation
to the application of the Minimum Adult Award Wage.
Subject to this subclause the Minimum Adult Award Wage shall —
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
(a)
The rates of pay in this award include the minimum weekly wage for adult employees payable under the
2001 State Wage Case Decision. Any increase arising from the insertion of the Adult Minimum Wage will
be offset against any equivalent amount in rates of pay received by employees whose wages and conditions
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of employment are regulated by this award which are above the wage rates prescribed in the award. Such
above award payments include wages payable pursuant to enterprise agreements, consent awards or ward
variations to give effect to enterprise agreements and over award agreements. Absorption which is
contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles,
excepting those resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

SHIP PAINTERS' AND DOCKERS' AWARD
NO. 29 OF 1960
1B.—MINIMUM ADULT AWARD WAGE
(1)
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
(2)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
(3)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
(4)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall —
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
Division II—
4.—RATES OF WAGES
EDITORS NOTE—CLAUSE 4.—RATES OF WAGES; AMENDED BY ORDER 1519 OF 1990 (R)—EFFECTS THE FPA;
THE W.A. COASTAL SHIPPING COMM; THE HON.MIN.FOR WORKS IN RESPECT OF THE PWD; AND THE
HON.MIN. FOR TRANS. IN RESPECT OF THE DEP. OF MARINE AND HARBOURS: REFER TEMPORARY
APPENDIX AT THE END OF THIS AWARD
(1)
The following shall be the minimum rates of wages payable to employees employed under this Division —
Per Week
ASNA
TOTAL
$
(a)
Rigger
342.20
50.00
392.20
(b)
General Hand
302.90
50.00
352.90
(2)

Leading Hands—The following additional rates shall be paid to—
(a)
Leading Hands employed by the Fremantle Port
Authority and the State Shipping Service
(i)
in charge of ten employees or less, an
21.00
additional rate of
in charge of more than ten employees, an
(ii)
22.90
additional rate of
(b)
Other Leading Hands
22.90
(3)
Notwithstanding the provisions of subclauses (1) and (2) of this clause the following shall be the minimum rates of
wages payable to employees in the Inner Harbour —
(a)
Rigger
420.20
50.00
470.20
(b)
General Hand
414.20
50.00
464.20
(c)
Sub-Foreman—State Shipping Service
Riggers' Loft
433.30
50.00
483.30
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
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These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
Division IV—
2.—RATES OF WAGES
(1)
The minimum weekly rates of wages for employees bound by this Division shall be—
Per Week
A
B
$
$
(a)
(i)
Rigger Certificated
344.70
379.70
(ii)
Rigger Not Certificated
305.20
365.20
(b)
General Hand
280.40
340.40
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(c)
In any week when ship repair work is performed the parties may agree to the payment of a ship repair
allowance to compensate for the disabilities associated with that work. The allowance agreed upon shall be in
lieu of the provisions of Clause 3.—Special Rates of Division I of this award.
(2)
Leading Hands —
In addition to the appropriate total rate prescribed in
this clause, a leading hand shall be paid:
(a)
if placed in charge of not less than
three and not more than ten other
employees
14.60
(b)
if placed in charge of more than ten
and not more than twenty other
employees
22.50
(c)
if placed in charge of more than
twenty other employees
28.90
(3)
A casual employee shall mean an employee who is engaged and paid as such, and shall be paid 20 per cent of the
ordinary rate in addition to the ordinary rate for the calling in which he is employed.
Order No. 1519/90(R2)—
4.—RATES OF WAGES
(1)
The following shall be the minimum rates of wages payable to employees employed under this Division.
Per Week
$
(a)
Rigger
404.70
(b)
General Hand
365.40
(2)
Leading Hands—the following additional rates shall be paid to —
(a)
Leading Hands employed by the Fremantle Port Authority and the State Shipping Service
(i)
In charge of ten employees
or less, an additional
rate of
21.65
(ii)
In charge of more than
ten employees, an
additional rate of
23.60
(b)
Other Leading Hands
23.60
(3)
Notwithstanding the provisions of subclauses (1) and (2) of this clause, the following shall be the minimum
rates of wages payable to employees in the Inner Harbour
(a)
Rigger
482.70
(b)
General Hand
476.70
(c)
Sub Foreman—State Shipping
Service Riggers Loft
495.80
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
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THE SHOP AND WAREHOUSE (WHOLESALE AND RETAIL ESTABLISHMENTS) STATE AWARD 1977
NO. R 32 OF 1976
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall —
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

28.—WAGES
Part I—
The minimum rates of wages payable to workers under this award shall be as follows —
(1)
With effect from the beginning of the first pay period commencing on or after 1st August 2001.
ADULTS (Classifications and Wages per week)—
(i)
(ii)
(iii)
Who works
Who works
Who works
ordinary hours
ordinary hours
ordinary hours
Monday to
between Monday
between Monday
and 1.00 pm
and Saturday with
Friday
the completion of
Saturday
ordinary hours after
1.00 pm Saturday
$
$
$
Shop Assistants, Sales Person, Wholesale Sales
Person,
Demonstrator,
Canvasser
and/or
Collector, Storeperson, Packer, Despatch Hand,
Reserve Stock Hand, Ticket Writer
Award Rate
473.00
485.30
498.30
Window Dresser/ Visual Merchandiser
Award Rate
479.90
492.20
507.20
Storeperson Operator
Grade I
Award Rate
484.20
496.50
511.60
Storeperson Operator
Grade II
Award Rate
489.00
501.30
516.40
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
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An employee in (1)—(5) above who is required by the employer to be in charge of a shop, store or warehouse or
other employees shall be paid an in charge allowance for all purposes of the award calculated as follows—
(a)
if placed in charge of a shop, store or warehouse with no other employees or if placed in charge of less
than three other employees —
....................3.4% of the rate specified in subclause (1)—(5) above, as appropriate
(b)
if placed in charge of three or more other employees but less than ten other employees —
....................6.2% of the rate specified in subclause (1)—(5) above, as appropriate
(c)
if placed in charge of ten or more other employees —
....................11.2% of the rate specified in subclause (1)—(5) above, as appropriate

Part II—
The minimum rates of wages payable to all junior workers covered by this award shall be as follows —
Junior workers: (per cent of the appropriate wage prescribed in PART I hereof) per week—
%
Under 16 years of age
40
16 years of age to 17 years of age
50
17 years of age to 18 years of age
60
18 years of age to 19 years of age
70
19 years of age to 20 years of age
80
20 years of age to 21 years of age
90
Part III—
In addition to the rates prescribed elsewhere in this clause the following allowances and rates shall be paid to a worker where
applicable—
(1)
(a)
A worker required to operate a ride-on power operated tow motor, a ride-on power operated pallet truck or
a walk beside power operated high lift stacker in the performance of his duties shall be paid an additional
forty seven cents per hour whilst so engaged.
(b)
A worker required to operate a ride-on power operated fork lift, high lift stacker or high lift stock picker or
a power operated overhead traversing hoist in the performance of his duties shall be paid an additional fifty
four cents per hour whilst so engaged.
(c)
The allowances prescribed by this subclause shall not be payable to an employee engaged, and paid, as a
"Storeman Operator Grade 1" or a "Storeman Operator Grade 2".
(2)
Any workers, whether a junior or adult, employed as a canvasser and/or collector shall be paid the adult male wage.
(3)
Where a canvasser provides his own bicycle he shall be paid an allowance of 46¢ per week.
(4)
(a)
A worker shall receive an additional payment for every hour of which he spends 20 minutes or more in a
cold chamber in accordance with the following:—
In a cold chamber in which the temperature is:—
(i)
Below 0° Celsius to -20° Celsius — 58 cents per hour
(ii)
Below -20° Celsius to -25° Celsius — 67 cents per hour
(iii)
Below -25° Celsius — 77 cents per hour.
(b)
Workers required to work in temperatures less than -18.9° Celsius shall be medically examined at the
employer's expense.
(5)
(a)
A worker (full time, part time or casual) who is required to work any of his or her ordinary hours between
6.00p.m. and 11.30p.m. Monday to Friday inclusive in a "small retail shop" as defined or a "special retail
shop" (pharmacy) as defined shall be paid at a loading of 20% for each hour worked after 6.00p.m.
For casual workers such loading shall be paid in addition to the rates prescribed in Clause 7 (4) of this
award.
(b)
A worker (part time or casual) who is required to work any of his or her ordinary hours between 6.00p.m.
and 11.30p.m. on Saturday in a "small retail shop" as defined or a "special retail shop" (pharmacy) as
defined shall be paid at a loading of 20% for each hour worked after 6.00p.m.
(i)
A casual worker employed under paragraph (b) of this subclause shall be paid the 20% loading
as calculated on the rates as determined by subclause (5) of Clause 7.—Casual Workers.
(ii)
A part time worker employed under paragraph (b) of this subclause shall be paid the 20%
loading as calculated on the rates as determined by paragraph (b) of subclause (7) of Clause 8.—
Part Time Workers.
(6)
(a)
An employee in a "Section 42 shop" as defined who is required to work any of his or her ordinary hours
between 6.00pm and midnight Monday to Friday inclusive shall be paid a loading of 20% for each hour so
worked.
Provided that for casual workers such loading shall be paid in addition to the rates prescribed in Clause
7.—Casual Workers subclause (4) of this award.
(b)
An employee in a "Section 42 shop" as defined who is required to work any of his or her ordinary hours
between 6.00pm and midnight on Saturday shall be paid a loading of 20% for each hour worked after
6.00pm.
(i)
A casual employee employed under paragraph (b) of this subclause shall be paid the 20% loading
as calculated on the rates as determined by subclause (5) of Clause 7.—Casual Workers.
(ii)
A full or part-time employee employed under paragraph (b) of this subclause shall be paid
the 20% loading as calculated on the rates as determined by paragraph (b) of subclause (7) of
Clause 8.—Part-Time Workers.
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(c)

An employee in a "Section 42 shop" as defined who is required to work any of his or her ordinary hours
before 7.00am on any day Monday to Saturday inclusive shall be paid a loading of 30% for each hour so
worked.
Provided that for casual workers such loading shall be paid in addition to the rates prescribed in
Clause 7.—Casual Workers subclause (4) of this award.
(7) An automotive spare parts or accessories salesman qualified (i.e. one who has passed the appropriate course of
technical training) shall be paid the sum of $17.91 per week in addition to the rates prescribed herein.
47.—TRAINEESHIPS
(1)

Scope
(a)

(b)
(2)

(3)

(4)

(5)

Subject to paragraph (b) of this subclause, this clause shall apply to persons—
(i)
who are undertaking a traineeship (as defined); and
(ii)
who are employed by an employer bound by this award; and
(iii)
whose employment is covered by the Shop and Warehouse (Wholesale and Retail
Establishments) State Award 1977 No. R 32 of 1976.
Notwithstanding the foregoing, this clause shall not apply to employees who were employed by an
employer bound by this clause prior to the date of approval of a traineeship scheme relevant to the
employer, except where agreed between the employer and the union.

Objective
(a)
The objective of this clause is to establish a system of traineeships which provides approved training in
conjunction with employment in order to enhance the skill levels and future employment prospects of
trainees, particularly young people, and the long term unemployed.
(b)
The system is neither designed nor intended for those who are already trained and job ready.
(c)
Existing employees shall not be displaced from employment by trainees.
Supersession
The existing award provisions for the Australian Traineeship System (ATS) shall not apply to any employer bound
by this award, except in relation to ATS trainees who commenced a traineeship with the employer before the
employer was bound to this award.
Definitions
"Approved Training" means training undertaken in a traineeship and shall involve formal instruction, both theoretical
and practical, and supervised practice in accordance with a traineeship scheme approved by the relevant state
training authority or NETTFORCE. The training will be accredited and lead to qualifications as set out in
subclause 5(e).
"Relevant Award" means The Shop and Warehouse (Wholesale and Retail Establishments) State Award 1977 No. R
32 of 1976.
"Trainee" means an employee who is bound by a traineeship agreement made in accordance with this clause.
"Traineeship" means a system of training which has been approved by the appropriate state training authority, or
which has been approved on an interim basis by the National Employment and Training Taskforce
(NETTFORCE), until final approval is granted by the relevant state training authority.
"Traineeship Agreement" means an agreement made subject to the terms of this award between an employer and the
trainee for a traineeship and which is registered with the appropriate state training authority, NETTFORCE, or
under the provisions of the appropriate state legislation. A traineeship agreement shall be made in accordance
with the relevant approved traineeship scheme and shall not operate unless this condition is met.
"Traineeship Scheme" means an approved traineeship applicable to a group or class of employees or to an industry
or sector of an industry or an enterprise. A traineeship scheme shall not be given approval unless consultation
and negotiation with the union upon the terms of the proposed traineeship scheme and the traineeship have
occurred. An application for approval of a traineeship scheme shall identify the union and demonstrate to the
satisfaction of the approving authority that the abovementioned consultation and negotiation have occurred.
"Parties to a Traineeship Scheme" means the employer organisation and/or the employer and the union involved in
the consultation and negotiation required for the approval of a traineeship scheme.
References in this award to "the relevant state training authority or NETTFORCE" shall be taken to be a reference to
NETTFORCE in respect of a traineeship that is the subject of an interim approval but not a final approval by the
relevant state training authority. NETTFORCE powers and functions stipulated in this award may be
circumscribed and/or delegated by the terms of an agreement between NETTFORCE and a relevant state training
authority. Reference to NETTFORCE within this clause will have no effect during the currency of the W.A.
State Training Authority/NETTFORCE Memorandum of Agreement.
"Appropriate State Legislation" means the State Employment and Skills Development Authority Act 1990.
Training Conditions
(a)
The trainee shall attend an approved training course or training programme prescribed in the traineeship
agreement or as notified to the trainee by the appropriate state training authority in accredited and relevant
traineeship schemes or NETTFORCE if the traineeship scheme remains subject to interim approval.
(b)
A traineeship shall not commence until the relevant traineeship agreement, made in accordance with a
traineeship scheme, has been signed by the employer and the trainee and lodged for registration with the
relevant state training authority or NETTFORCE, provided that if the traineeship agreement is not in a
standard format a traineeship shall not commence until the traineeship agreement has been registered with
the relevant state training authority or NETTFORCE. The employer shall ensure that the trainee is
permitted to attend the training course or programme provided for in the traineeship agreement and shall
ensure that the trainee receives the appropriate on-the-job training.
(c)
The employer shall provide a level of supervision in accordance with the traineeship agreement during the
traineeship period.
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(d)

(6)

(7)

The employer agrees that the overall training programme will be monitored by officers of the appropriate
state training authority or NETTFORCE and training records or work books may be utilised as part of this
monitoring process.
(e)
Training shall be directed at—
(i)
the achievement of key competencies required for successful participation in the workplace
(where these have not been achieved) (e.g. literacy, numeracy, problem solving, teamwork, using
technology) and as proposed to be included in the AVC Level 1 qualification. This could be
achieved through foundation competencies which are part of endorsed competencies for an
industry or enterprise, and/or
(ii)
the achievement of competencies required for successful participation in an industry or enterprise
(where there are endorsed national standards these will define these competencies) as proposed
to be included in the AVC Level 2 qualification or above.
Employment Conditions
(a)
A trainee shall be engaged as a full time employee for a maximum of one year's duration provided that a
trainee shall be subject to a satisfactory probation period of up to one month which may be reduced at the
discretion of the employer. By agreement in writing, and with the consent of the relevant state training
authority or NETTFORCE the parties to a traineeship agreement may vary the duration of the traineeship
and the extent of approved training provided that any agreement to vary is in accordance with the relevant
traineeship scheme.
(b)
(i)
An employer shall not terminate the employment of a trainee without firstly having provided
written notice of termination to the trainee concerned in accordance with the traineeship
agreement and to the relevant state training authority or NETTFORCE. The written notice to be
provided to the relevant state training authority or NETTFORCE shall be provided within five
working days of termination.
(ii)
An employer who chooses not to continue the employment of a trainee upon the completion of
the traineeship shall notify, in writing, the relevant state training authority or NETTFORCE of its
decision.
(c)
The trainee is permitted to be absent from work without loss of continuity of employment and/or wages to
attend the training in accordance with the traineeship agreement.
(d)
Where the employment of a trainee by an employer is continued after the completion of the traineeship
period, such traineeship period shall be counted as service the purposes of any relevant award or any other
legislative entitlements.
(e)
(i)
The traineeship agreement may restrict the circumstances under which the trainee may work
overtime and shift work in order to ensure the training programme is successfully completed.
(ii)
No trainee shall work overtime or shift work on their own unless consistent with the provisions
of this award.
(iii)
No trainee shall work shift work unless the parties to a traineeship scheme agree that such shift
work makes satisfactory provision for approved training. Such training may be applied over a
cycle in excess of a week, but must average over the relevant period no less than the amount of
training required for non-shift work trainees.
(iv)
The trainee wage shall be the basis for the calculation of overtime and/or shift penalty rates
prescribed by the relevant award, unless otherwise agreed by the parties to a traineeship scheme,
or unless the relevant award makes specific provision for a trainee to be paid at a higher rate, in
which case the higher rate shall apply.
(f)
All other terms and conditions of the relevant award that are applicable to the trainee, or would be
applicable to the trainee but for this clause, shall apply unless specifically varied by this clause.
(g)
A trainee who fails to either complete the traineeship, or who cannot for any reason be placed in full time
employment with the employer on successful completion of the traineeship, shall not be entitled to any
severance payments payable pursuant to termination, change and redundancy provisions or provisions
similar thereto.
Wages
(a)
(i)
The minimum rates of wages payable weekly to trainees are as provided in subparagraph (iv) of
this subclause.
(ii)
These wage rates will only apply to trainees while they are undertaking an approved traineeship
which includes approved training as defined in this clause.
(iii)
The wage rates prescribed by this clause do not apply to completed trade level training which is
covered by the apprenticeship system.
(iv)
Skill Level B—
Where the accredited training course and work performed are for the purposes of generating
skills which have been defined for work at Skill Level B.
School Leaver
Plus 1 year out of school
Plus 2 years
Plus 3 years
Plus 4 years
Plus 5 years

HIGHEST YEAR OF SCHOOLING COMPLETED
Year 10 and below
Year 11
$
$
177.00
210.00
233.00
263.00
263.00
295.00
295.00
337.00
337.00
377.00
377.00

Year 12
$
263.00
295.00
337.00
377.00
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The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(b)
The skill level of approved Traineeships in the retail and wholesale industries has been agreed to be skill
Level B.
(c)
For the purposes of this provision "out of school" shall refer only to periods out of school beyond year 10,
“(or below)” and shall be deemed to—
(i)
include any period of schooling beyond year 10 “(or below)” which was not part of nor
contributed to a completed year of schooling;
(ii)
include any period during which a trainee repeats in whole or part a year of schooling beyond
year 10; “(or below)” and
(iii)
not include any period during a calendar year in which a year of schooling is completed.
(iv)
have effect on an anniversary date being January 1 in each year.
(d)
At the conclusion of the traineeship this clause ceases to apply to the employment of the trainee and the
award shall apply to the former trainee.

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

(1)

(2)

SHOW GROUNDS MAINTENANCE WORKER’S AWARD
NO. 55 OF 1968
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall —
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
27.—WAGES
The minimum rates of wages per week payable to workers covered by this award shall be the wages prescribed in
subclause (2) of this clause.
Rate Per
ASNA
TOTAL
Week
$
(a)
Motor Vehicle Drivers—
Not exceeding 25cwt capacity
327.40
50.00
377.40
Exceeding 25cwt but not exceeding 3 tons capacity
331.40
50.00
381.40
Exceeding 3 tons but under 6 tons capacity
335.10
50.00
385.00
Exceeding 6 tons and over but under 7 tons capacity
338.50
50.00
388.50
Exceeding 7 tons and over but under 8 tons capacity
340.00
50.00
390.00
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(b)

(c)

(d)

Machine Drivers—
Operator-powered roller under 8 tons
Operator-powered roller 8 tons and over
Operator-powered vibrating roller
under 4 tons
Operator-powered vibrating roller
4 tons and over
Operator-powered road roller
pneumatic tyred 8 tons and over
Operator-tractor-pneumatic tyred
without power operated attachments (i)
Classes 1 and 2
(ii)
Classes 3, 4, 5 and 6
(including tractors tilting
or a one man hitch trailer)
(iii)
Over Class 6
Operator-tractor-pneumatic tyred
with power operated attachments (i)
Classes 1 and 2
(ii)
Classes 3, 4, 5 and 6
(not including tractors tilting
or a one man hitch trailer)
(iii)
Over Class 6 and up to and
including 230 engine horsepower
(iv)
Over Class 6 with power operated
attachments in excess of
230 engine horsepower
Operator—Graders (i)
Drawn Graders
(ii)
Grader—power operated below
50 net engine horsepower
(iii)
Grader—power operated
50 to 100 net engine horsepower
(iv)
Grader—power operated above
100 net engine horsepower
Operator of portable petrol driven
crosscut or circular saw
Gardeners Propagator
Nurserymen, first class gardeners
appointed as such by the employer
and street tree pruners
Gardeners planting out and attending
flower beds and assisting nurserymen
Hand power motor mower
Hand rotary hoe and operators of
other machines
Sprayers or fumigators of noxious weeds
and/or pests vermin, mosquitoes,
or ants or workers employed in
destroying blackberry bush or boxthorn (i)
Hand operated
(ii)
Power Operated
General Track hands
Machine man (jackhammer)
Concrete slab layer
Concrete kerb layer
Concrete finisher
Others
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Rate Per
Week
$

ASNA

TOTAL

319.30
326.50

50.00
50.00

369.30
376.50

319.30

50.00

369.30

326.50

50.00

376.50

326.50

50.00

376.50

314.90

50.00

364.90

319.30
326.50

50.00
50.00

369.30
376.50

319.30

50.00

369.30

326.50

50.00

376.50

335.10

50.00

385.10

341.60

50.00

391.60

326.50

50.00

376.50

335.10

50.00

385.10

341.60

50.00

391.60

347.80

50.00

397.80

313.70

50.00

363.70

315.20

50.00

365.20

312.20

50.00

362.20

295.10
295.10

50.00
50.00

345.10
345.10

295.10

50.00

345.10

313.60
317.80

50.00
50.00

363.60
367.80

295.10
312.20
320.60
320.60
322.90
293.20

50.00
50.00
50.00
50.00
50.00
50.00

345.10
362.20
370.60
370.60
372.90
343.20

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
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For the purpose of paragraph (b) of subclause (2) of this clause —
(a)
Pneumatic tyred tractors up to 230 power take-off h.p. are classified as follows —
Class
Power Take-Off Horse Power
1
Up to 15
2
Over 15 up to 25
3
Over 25 up to 35
4
Over 35 up to 45
5
Over 45 up to 60
6
Over 60 up to 80
7
Over 80 up to 100
8
Over 100
(b)
Pneumatic tyred tractors over 230 power take-off h.p. are classified as indicated in the margins table of this
clause.
(c)
Self-propelled rollers are classified by weight complete including maximum ballast.
(d)
Back hoe when attached to a tractor shall be considered as a power operated attachment to the tractor.
(a)
Leading hands placed in charge of not less than three or more than ten other workers shall be paid $15.00
per week above the rates of wage of the workers whose work they direct.
(b)
Leading hands placed in charge of more than ten but not more than 20 other workers shall be paid $22.70
per week above the rate of wage of the workers whose work they direct.
(c)
Leading hands placed in charge of more than 20 other workers shall be paid $29.50 per week above the rate
of wage of the workers whose work they direct.

SOAP AND ALLIED PRODUCTS MANUFACTURING AWARD
NO. 25 OF 1960
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall —
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
25.—WAGES
The minimum weekly rate of wage payable to an employee covered by this award shall include the base rate plus the
Arbitrated Safety Net Adjustment expressed hereunder—
Base
Arbitrated
Minimum
Rate
Safety Net
Rate
$
Adjustments
$
$
Adult employees:
Product maker—soap crutcher, liquids powders and pastes,
detergents and cleaners polishes and stains, toilet soaps
343.60
88.00
431.60
Assistant Product Maker
335.60
88.00
423.60
General Hand other than above
327.50
88.00
415.50
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Junior Employees. Junior Employees shall receive the prescribed percentage of the General Hand minimum rate.
%
Under 17 years of age
60
17 to 18 years of age
70
18 to 19 years of age
80
19 to 20 years of age
90
At 20 years of age, adult rates
100
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

SOCIAL TRAINERS (NULSEN HAVEN) AWARD
NO. A11 OF 1985
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall —
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
11.—WAGES
The minimum rates of wage payable to employees covered by this award shall be as set out hereunder—
Minimum
Arbitrated
Base
Base
Rate Per
Safety Net
Rate
Rate
Week
Adjustments
Per
Per
$
$
Week
Annum
$
$

TRAINEE SOCIAL TRAINER:
Under 21 years
On appointment
Level 1, appropriate to age
2nd year
Next additional increment
3rd year
Next additional increment
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$

Base
Rate
Per
Week
$
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Arbitrated
Safety Net
Adjustments
$

Minimum
Rate Per
Week
$

Level One
18 years of age
18,937
275.00
88.00
363.00
19 years of age
21,091
316.30
88.00
404.30
20 years of age
23,037
353.60
88.00
441.60
Over 21 years
On appointment Level 1, 1st year of adult service
24,784
387.10
88.00
475.10
2nd year Level 1, 2nd year of Adult service
25,436
399.60
88.00
487.60
3rd year Level 1, 3rd year of adult service
26,089
412.10
88.00
500.10
SOCIAL TRAINER
On appointment Level 1, 4th year of adult
26,975
427.10
90.00
517.10
service
2nd year Level 1, 5th year of adult service
27,627
439.60
90.00
529.60
3rd year Level 1, 6th year of adult service
28,274
452.00
90.00
542.00
4th year Level 1, 7th year of adult service
28,916
466.30
88.00
554.30
5th year Level 1, 8th year of adult service
29,438
476.30
88.00
564.30
6th year Level 1, 9th year of adult service
30,205
491.00
88.00
579.00
SENIOR SOCIAL TRAINER:
1st year Level 2, 1st year of adult service
31,123
508.60
88.00
596.60
2nd year Level 2, 2nd year of adult service
31,921
521.90
90.00
611.90
3rd year Level 2, 3rd year of adult service
32,672
536.30
90.00
626.30
4th year Level 2, 4th year of adult service
33,449
551.20
90.00
641.20
5th year Level 2, 5th year of adult service
34,268
566.90
90.00
656.90
(2)
Provided that an employee who has been reclassified from one designation to that of Trainee Social Trainer or Social
Trainer shall be entitled to no reduction in conditions of employment or rates of pay to that the employee would have
received if he/she had remained in his/her former classification.
(3)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

(1)
(2)
(3)
(4)
(5)
(6)

(7)

SOCIAL TRAINERS AND ASSISTANT SUPERVISORS’ (ACTIV FOUNDATION) AWARD
NO. A 15 OF 1984
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall —
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
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Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
32.—WAGES
The minimum weekly rate of wage payable to employees covered by this award shall be as set out hereunder—
TOTAL
NEW
OLD
ARBITRATED
RATE
RATE
RATE
SAFETY NET
PER
PER
PER
ADJUSTMENTS
ANNU
FORT—
ANNUM
PER
ANNUM
M
NIGHT
$
$
$
$
Trainee Social Trainer
Under 21 years 1st Year Level 1, appropriate to age
2nd Year Next additional increment
3rd Year Level One Next additional increment
18 years of age
14 238
2739
16977.00
650.87
19 years of age
16 481
3561
20042.00
768.38
20 years of age
18 507
3559
22066.00
845.98
Over 21 years
1st Year Level 1, 1st year of adult service
20 331
3911
24259.00
946.43
2nd Year Level 1, 2nd year of adult service
20 983
3911
24911.00
971.42
3rd Year Level 1, 3rd year of adult service
21 634
3911
25562.00
996.38
Social Trainer
On appointment Level 1, 4th year of adult
22 281
3911
26209.00
1021.19
service
2nd year Level 1, 5th year of adult service
22 932
3911
26860.00
1046.14
3rd year Level 1, 6th year of adult service
23 583
3911
27511.00
1071.10
4th year Level 1, 7th year of adult service
24 332
3807
28156.00
1095.83
5th year Level 1, 8th year of adult service
24 850
3807
28674.00
1115.69
6th year Level 1, 9th year of adult service
25 616
3807
29440.00
1145.06
Senior Social Trainer
1st year Level 2, 1st year of adult service
26 533
3807
30357.00
1180.21
2nd year Level 2, 2nd year of adult service
27 236
3703
30956.00
1203.18
3rd year Level 2, 3rd year of adult service
27 975
3703
31695.00
1231.51
4th year Level 2, 4th year of adult service
28 756
3703
32476.00
1261.45
5th year Level 2, 5th year of adult service
29 573
3703
33293.00
1292.78
Community Access Co-ordinator/
Assistant Supervisor
1st year
22 946
3911
26874.00
1046.68
2nd year
23 597
3911
27525.00
1071.64
3rd year
24 346
3807
28170.00
1096.37
4th year
24 864
3807
28688.00
1116.23
5th year
25 629
3807
29453.00
1145.56
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
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SOFT FURNISHINGS AWARD
NO. A23 OF 1982
7.—WAGES
The minimum rates of wage for employees covered by this award shall be—
(1)
Classification
Total Rate
$
(a)
Workroom Supervisor
540.60
(b)
Specialist Soft Furnishings Maker
507.20
(c)
Installer
492.70
(d)
Cutter
488.50
(e)
Machinist
467.70
(f)
Presser and Finisher
442.60
(g)
Trainee (entry level employee)
430.10
(2)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(3)
Apprentices—
(a)
The rate per week for apprentices shall be the percentages shown in paragraph (b) hereof, of the total rate
for a Specialist Soft Furnishings Maker.
(b)
Percentages
Three Year Term
%
First Year
42
Second Year
55
Third Year
88
(4)
Junior Employees—
(a)
The wages per week for a junior employee shall be the percentage shown in paragraph (b) hereof, of the
total rate for a Machinist.
(b)
Percentage:
%
Under 16 years
40
Between 16 and 17 years
48.5
Between 17 and 18 years
56
Between 18 and 19 years
77
Between 19 and 20 years
84
Between 20 and 21 years
89.5
7A.—MINIMUM WAGE
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult Award
Wage unless otherwise provided in this clause.
(i)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the
beginning of the first pay period commencing on or after 1 August 2001.
(ii)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions.
(iii)
Unless otherwise provided in this subclause adults employed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award Wage according to the hours worked.
(iv)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provision to the Minimum Adult Award Wage of $413.40 per week.
(v)
(aa)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
traineeships, or Jobskills traineeships or to other categories of employees who by prescription are
paid less than the minimum award rate.
(bb)
Liberty to apply is reserved in relation to employees excluded under (aa) above and any special
categories of employees not included here or otherwise in relation to the application of the
Minimum Adult Award Wage.
(vi)
Subject to this subclause the Minimum Adult Award Wage shall —
(aa)
apply to all work in ordinary hours.
(bb)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during
sick leave, long service leave and annual leave and for all other purposes of this award.
(vii)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult
apprentice in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate requires
specific mention as at 13th November 1997.)
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45.—TRAINEESHIPS
Scope
(a)
Subject to paragraph (b) of this subclause, this clause shall apply to persons—
(i)
who are undertaking a Traineeship (as defined); and
(ii)
who are employed by an employer bound by this award.
(b)
Provided that this clause shall not apply to employees who were or are undertaking a traineeship otherwise
than a traineeship as defined by this clause prior to the date of commencement of this clause.
(c)
This clause has no relationship to the Apprenticeship system.
Objective
The objective of this clause is to facilitate the establishment of a traineeship which provides approved training in
conjunction with employment in order to enhance the skills and future employment prospects of Trainees,
particularly young people, and the long term unemployed. The system is neither designed nor intended for those
who are already trained and job ready. It is not intended that existing employees shall be displaced from employment
by Trainees. Nothing in this clause shall be taken to replace the prescription of training requirements in the award.
Definitions
In this clause—
(a)
"Approved Training" means training undertaken (both on and off the job) in a Traineeship and shall
involve formal instruction, both theoretical and practical, and supervised practice in accordance with a
Traineeship Scheme approved by the State Training Authority or the National Employment and Training
Taskforce (NETTFORCE). The training will be accredited and lead to qualifications as set out in subclause
(4)(e).
(b)
"Award" means the Soft Furnishing Award No A 23 of 1982.
(c)
"Union" means the Forest Products, Furnishing and Allied Industries Industrial Union of Workers, WA.
(d)
"Trainee" means an employee who is bound by a Traineeship Agreement made in accordance with this
award.
(e)
"Traineeship" means a system of training which has been approved by the State Training Authority, or
which has been approved on an interim basis by NETTFORCE, until final approval is granted by the State
Training Authority.
(f)
"Traineeship Agreement" means an agreement made subject to the terms of this award between an
employer and the Trainee for a Traineeship and which is registered with the State Training Authority,
NETTFORCE, or under the provisions of the State Employment and Skills Development Authority Act
1991, or any successor legislation. A Traineeship Agreement shall be made in accordance with the
approved Traineeship Scheme and shall not operate unless this condition is met.
(g)
"Traineeship Scheme" means an approved Traineeship applicable to a group or class of employees, or an
enterprise within the industry of Soft Furnishing Manufacture. A Traineeship Scheme shall not be given
approval unless consultation and negotiation with the union upon terms of the proposed Traineeship
Scheme and the Traineeship have occurred. An application for approval of a Traineeship Scheme shall
identify the union and demonstrate to the satisfaction of the approving authority that the abovementioned
consultation and negotiation have occurred. A Traineeship Scheme shall include a standard format which
may be used for a Traineeship Agreement.
(h)
"Parties to a Traineeship Scheme" means the employer and the union involved in the consultation and
negotiation required for the approval of the Traineeship Scheme.
References in this clause to "the State Training Authority and/or NETTFORCE" shall be taken to be a reference to
NETTFORCE in respect of a Traineeship that is the subject of an interim approval but not a final approval by the
State Training Authority.
Training Conditions
(a)
The Trainee shall attend an approved training course or training program prescribed in the Traineeship
Agreement or as notified to the trainee by the State Training Authority in accredited and relevant
Traineeship Schemes; or NETTFORCE if the Traineeship Scheme remains subject to interim approval.
(b)
A Traineeship shall not commence until the Traineeship Agreement, made in accordance with this clause,
has been signed by the employer and the trainee and lodged for registration with the State Training
Authority, provided that if the Traineeship Agreement is not in a standard format a Traineeship shall not
commence until the Traineeship Agreement has been registered with the State Training Authority. The
employer shall ensure that the Trainee is permitted to attend the training course or program provided for in
the Traineeship Agreement and shall ensure that the Trainee receives the appropriate on-the-job training.
(c)
The employer shall provide a level of supervision in accordance with the Traineeship Agreement during the
traineeship period.
(d)
The employer agrees that the overall training program will be monitored by officers of the State Training
Authority or NETTFORCE and training records or work books may be utilised as a part of this monitoring
process.
(e)
Training is to be directed at—
(i)
the achievement of key competencies required for successful participation in the workplace
(where these have not been achieved) (e.g. literacy, numeracy, problem solving, team work, using
technology), and as are proposed to be included in the Australian Vocational Certificate Level 1
qualification.
This could be achieved through foundation competencies which are part of endorsed
competencies for an industry or enterprise; and/or
(ii)
the achievement of competencies required for successful participation in an industry or enterprise
(where there are endorsed national standards these will define these competencies), as are
proposed to be included in the Australian Vocational Certificate Level 2 qualification or above.
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Employment Conditions
(a)
A Trainee shall be engaged as a full-time employee for a maximum of one year's duration provided that a
Trainee shall be subject to a satisfactory probation period of up to one month which may be reduced at the
discretion of the employer. By agreement in writing, and with the consent of the State Training Authority
or NETTFORCE, the employer and the Trainee may vary the duration of the Traineeship and the extent of
approved training provided that any agreement to vary is in accordance with the relevant Traineeship
Scheme.
(b)
An employer shall not terminate the employment of a Trainee without firstly having provided written
notice of termination to the Trainee concerned in accordance with the Traineeship Agreement and
subsequently to the State Training Authority or NETTFORCE. The written notice to be provided to the
State Training Authority or NETTFORCE shall be provided within 5 working days of the termination.
An employer who chooses not to continue the employment of a trainee upon completion of the traineeship
shall notify, in writing, the State Training Authority or NETTFORCE of its decision.
(c)
The Trainee is permitted to be absent from work without loss of continuity of employment and/or wages to
attend the training in accordance with the Traineeship Agreement.
(d)
Where the employment of a Trainee by an employer is continued after the completion of the traineeship
period, such traineeship shall be counted as service for the purposes of the Award or any other legislative
entitlements.
(e)
(i)
The Traineeship Agreement may restrict the circumstances under which the Trainee may work
overtime and shiftwork in order to ensure the training program is successfully completed.
(ii)
No Trainee shall work overtime or shiftwork on his or her own unless consistent with the
provisions of the Award.
(iii)
No Trainee shall work shiftwork unless the parties to a Traineeship Scheme agree that such
shiftwork makes satisfactory provision for approved training. Such training may be applied over
a cycle in excess of a week, but must average over the relevant period no less than the amount of
training required for a non-shiftwork Trainee.
(iv)
The trainee wage shall be the basis for the calculation of overtime and/or shift penalty rates
prescribed in this award.
(f)
All other terms and conditions of this award that are applicable to the trainee, or would be applicable but
for this clause, shall apply unless specifically varied by this clause.
(g)
A Trainee who fails to either complete the traineeship, or who cannot for any reason be placed in full time
employment with the employer on successful completion of the traineeship shall not be entitled to any
severance payments.
(h)
The right of entry provisions contained in Clause 21 of this award shall apply to the parties bound by the
Traineeship.
Wages of Trainees
(a)
(i)
The weekly wages payable to a Trainee are as provided for in paragraph (iv) of this subclause.
(ii)
These wage rates will only apply to Trainees while they are undertaking the Traineeship, which
includes approved training, as defined.
(iii)
The wage rates prescribed by this subclause do not apply to the complete trade level training
which is covered by the Apprenticeship system.
(iv)
Industry/Skill Level B: Where the accredited training course and work performed are for the
purpose of generating skills which have been defined for work at industry/skill level B.
Highest Year of Schooling Completed
School Leaver
Year 10
Year 11
Year 12
$
$
$
150.00 (50%)*
172.00 (33%)
255.00
163.00 (33%)
188.00 (25%)
plus 1 year out of school
225.00
255.00
285.00
School Leaver
plus 2 years
plus 3 years
plus 4 years
plus 5 years or more

Highest Year of Schooling Completed
Year 10
Year 11
$
$
255.00
285.00
285.00
325.00
325.00
365.00
365.00

Year 12
$
325.00
365.00

*Figures in brackets indicate the average proportion of time spent on approved training to which
the associated wage rate is applicable. Where not specifically indicated, the average proportion
of time spent in structured training which has been taken into account in setting the rate is 20%.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
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(b)

(7)

(8)

Subclause (8) sets out the industry/skill level of an approved Traineeship. The industry skills contained in
subclause (8) are prima facie the appropriate levels but are not determinative of the actual skill levels that
may be contained in a Traineeship Scheme. The determination of the appropriate skill level shall be made
by NETTFORCE based on the following criteria—
(i)
Any agreement of the parties;
(ii)
The nature of the industry;
(iii)
The total training plan;
(iv)
Recognition that training can be undertaken in stages;
(v)
The exit skill level in the relevant award contemplated by the Traineeship. In the event that the
parties disagree with such determination it shall be open to any party to the Award to seek to
have the matters in dispute determined by the Commission.
(c)
For the purposes of this subclause, "out of school" shall refer only to periods out of school beyond Year 10,
and shall be deemed to—
(i)
include any period of schooling beyond Year 10 which was not part of nor contributed to a
completed year of schooling;
(ii)
include any period during which a Trainee repeats in whole or part a year of schooling beyond
Year 10; and
(iii)
not include any period during a calendar year in which a year of schooling is completed.
(d)
At the conclusion of the traineeship, this clause ceases to apply to the employment of the Trainee and the
Award shall apply to the former trainee.
Special Arrangements
The wage rates contained in this clause are minimum rates. Subject to the foregoing, the Western Australian
Industrial Relations Commission shall be requested to determine the appropriate wage rates for any Traineeship not
regarded by the parties as appropriately covered by this award.
Industry/Skill Levels
Industry/Skill Level B—
Wholesale and Retail
Recreation and Personal Services
Transport and Storage
Manufacturing

STATE RESEARCH STATIONS, AGRICULTURAL SCHOOLS AND COLLEGE WORKERS AWARD 1971
NO. 23 OF 1971
26.—WAGES
(1)
Department of Agriculture (increments based on service)—
A
B
C
RATE PER
RATE PER
RATE PER
WEEK
WEEK
WEEK
FIRST
SECOND
THIRD AND
YEAR OF
YEAR OF
SUBSEQUENT
SERVICE
SERVICE
YEARS OF
SERVICE
$
$
$
(a)
General Operative
Grade II
348.09
Arbitrated Safety Net Adjustments
88.00
Total
436.09
(b)
General Operative
Grade I
371.66
375.97
379.55
Arbitrated Safety Net Adjustments
88.00
88.00
88.00
Total
459.66
463.97
467.55
(c)
Agricultural
Operative
379.76
384.17
387.86
Arbitrated Safety Net Adjustments
88.00
88.00
88.00
Total
467.76
472.17
475.86
(d)
Senior Agricultural
Operative (Tradesperson)
423.83
428.75
432.96
Arbitrated Safety Net Adjustments
90.00
90.00
90.00
Total
513.83
518.75
522.96

81 W.A.I.G.
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B
RATE PER
WEEK
SECOND
YEAR OF
SERVICE

C
RATE PER
WEEK
THIRD AND
SUBSEQUENT
YEARS OF
SERVICE
$

$
$
Senior Agricultural
Operative Special
476.83
484.00
491.18
Arbitrated Safety Net Adjustments
88.00
88.00
88.00
Total
564.83
572.00
579.18
Ministry of Education (increments based on performance provided that for entry to the level of (d) hereof the
employee shall hold the appropriate qualification)—
A
B
C
RATE PER
RATE PER
RATE PER
WEEK
WEEK
WEEK
$
$
$
(a)
Agricultural Training
Officer Level 1
433.67
438.80
443.21
Arbitrated Safety Net Adjustments
90.00
90.00
90.00
Total
523.67
528.80
533.21
(b)
Agricultural Training
Officer Level 2
449.87
455.30
459.71
Arbitrated Safety Net Adjustments
90.00
90.00
90.00
Total
539.87
545.30
549.71
(c)
Agricultural Training
Officer Level 3
466.68
472.42
481.03
Arbitrated Safety Net Adjustments
88.00
88.00
88.00
Total
554.68
560.42
569.03
(d)
Agricultural Training
Officer Level 4
496.30
511.68
527.05
Arbitrated Safety Net Adjustments
88.00
88.00
90.00
Total
584.30
599.68
617.05

(e)

(2)

(3)

Ministry of Education (increments based on performance)—
A
RATE PER
WEEK
$
(a)
Kitchen Staff
employee Level 1
370.84
Arbitrated Safety Net Adjustments
88.00
Total
458.84
(b)

(c)

(d)

B
RATE PER
WEEK
$

C
RATE PER
WEEK
$

377.50
88.00
465.50

381.71
88.00
469.71

Kitchen Staff
employee Level 2
Arbitrated Safety Net Adjustments
Total

387.55
88.00
475.55

395.85
88.00
483.85

400.98
88.00
488.98

Kitchen Staff
employee Level 3
Arbitrated Safety Net Adjustments
Total

412.15
88.00
500.15

421.17
90.00
502.17

435.01
90.00
525.01

Kitchen Staff
employee Level 4
Arbitrated Safety Net Adjustments
Total

448.23
90.00
538.23

455.92
90.00
545.92

460.73
90.00
550.73

D
RATE PER
WEEK
$

443.51
90.00
533.51
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Employees of the Ministry of Education performing Housemaster's duties shall be entitled to payment in accordance
with the rates and conditions prescribed by the Government School Teachers' Salaries Award.
(a)
For the purposes of (2) and (3) hereof, the following is to apply—
Assessment Within Levels
It is agreed that a performance management system should be used to assess the employee's performance
and suitability to move from one increment point (A, B or C) to another within a particular level.
The personnel involved in assessing Agricultural Training Officers shall be—
the Principal (or nominated representative) and the Farm Supervisor (or Agricultural Teacher) at
the establishment.
(b)
A copy of this assessment and relevant documents will be sent to the employer's Head Office and the
employee shall be entitled to the next annual increment.
(c)
In the event of an assessment that the performances has been unsatisfactory, the employee will be given
three (3) months to show an improvement and be reassessed for his/her increment and suitability to
continue employment in that capacity.
(d)
Employees will be subject to periodic review in order to receive an increment.
(a)
Assessment to a Higher Classification
There is a specific requirement at each level to master a number of major areas on the farm, as outlined in
the National Core Curriculum Farm Skills Training Guide. The assessment procedure has been agreed to
and should be read in conjunction with the "definitions" and "wages" clauses of this award.
(b)
The Assessment Panel shall consist of the following: Employer Nominee, Supervisor and the Appropriate
Member of Advisory Council.
(c)
The assessment will be based on criteria established by the National Core Curriculum and consistent in
every instance of assessment. Success will be determined by the criteria outlined and tested by this
document and the panel members' decision must be unanimous. Criteria in addition to that outlined in the
National Core Curriculum, assessed by the nominated panel will be the Agricultural Training Officer's
ability to demonstrate and communicate with the students.
(d)
Reasons for the decision are to be made available to the Agricultural Training Officer.
(e)
The assessment report will then be forwarded to the Co-ordinator of Agricultural Education to be
processed as a reclassification. Further increments within the level, (excluding and unless Level 4) will be
subject to annual review; however the progression from one classification to another is not restricted by a
qualifying time period.
(f)
In the event that an employee wishes to appeal against the result of the assessment, the following is to
apply—
(i)
The employee shall forward to the Co-ordinator of Agricultural Education for receipt within 14
days of the decision being made, a written statement outlining the reason and grounds for
disputing the decision.
(ii)
On receipt of such written statement, the employer shall notify the Union of that fact.
(iii)
The employer may require the original assessment panel to comment in writing to the Coordinator stating the reasons for unsuccessful assessment.
(iv)
A review panel will then be appointed to reassess the claim.
(v)
The decision of the review panel will be accepted by the employer and by the Union as final.
(vi)
Nothing in the foregoing shall be construed so as to limit or pre-empt the rights of any employee
pursuant to the Industrial Relations Act 1979.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
27.—MINIMUM WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall —
(a)
apply to all work in ordinary hours.
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apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

STATE ENERGY COMMISSION OF WESTERN AUSTRALIA WAGES AND CONDITIONS AWARD 1988
NO. A 1 OF 1989
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall —
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
30.—WAGES
Wage rates
The total wage payable weekly to adult employees (other than apprentices) for 37.5 hours per week shall be as
follows—
Level
Non Trade Entry
Level 1
Level 2
Level 3
Level 4
Level 5
Level 6
Level 7
Level 8
Level 9

Relativity
%
80
84
88
92
96
100
105
110
115
120

Wage Rate
$
395.40
415.10
434.90
454.70
474.40
494.20
518.90
543.60
568.30
593.00

ASNA

TOTAL

50.00
50.00
50.00
52.00
52.00
52.00
50.00
50.00
52.00
52.00

445.40
465.10
484.90
506.70
526.40
546.20
568.90
593.60
620.30
645.00

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
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These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(2)
Translation, Phasing in and Movement through the Broadband
Except for apprentices and junior employees, classifications will translate, phase-in and move through the broadband
as follows:—
(a)
Cable Jointer Trainee, Lineperson Trainee and Lineperson Trainee Old.
The classifications of Cable Jointer Trainee, Lineperson Trainee and Lineperson Trainee Old will translate
from the classification, experience and service levels in columns A, B and C of Part I of Schedule 1 to the
broadband rates set out in column D of that part of Schedule 1. Employees in such classifications will
progress through the broadband in accordance with experience and/or service level changes for the duration
of their training.
(b)
Instrument/Electrical Fitter Stage I
Employees meeting the requirements of an Instrument/Electrical Fitter Stage I as provided in Clause 6.—
Definitions shall receive a weekly all purpose allowance of $12.35 in addition to the wage rates set out in
subclause (1) hereof for their classification until such time as they achieve the requirements of an
Instrument/ Electrical Fitter as provided for in Clause 6.—Definitions at paragraph (f).
(c)
Other classifications
(i)
Classifications subject to phasing in
Classifications, experience and service levels shown in columns A, B and C of Part II of
Schedule 1 will translate to the broadband rates set out in column D of that part of Schedule 1.
Such classifications will progress through the broadband in accordance with columns E and F.
Provided that employees engaged or promoted after 7 August 1994 will be paid the rate for their
classification prescribed in Column D of Schedule 1 with subsequent progression to the rate
prescribed in Column E on 6 August 1995 and Column F on 4 August 1996.
(ii)
Classifications not subject to phasing in
Classifications, experience and service levels not shown in columns A, B and C of Part II of
Schedule 1 will translate to the levels shown in Schedule 2, and be paid in accordance with
subclause (1) of this clause.
(3)
The classification prescribed in the relevant minimum rates award on which the rate prescribed for the key
classification in this award is based, is the wage group C 10 in the Metal Trades (General) Award No. 13 of 1965.
(4)
Apprentices
(a)
The weekly wage rate for all apprentices other than Instrument/Electrical Fitting apprentices shall be the
appropriate percentage of $487.40 as specified hereunder.
FIVE YEAR TERM

%

First year
Second year
Third year
Fourth year
Fifth year

40
48
55
75
88

FOUR YEAR TERM

%

First year
Second year
Third year
Fourth year

42
55
75
88

3.5 YEAR TERM

%

First six months
Next year
Following year
Final year

42
55
75
88

THREE YEAR TERM

%

First year
Second year
Third year

55
75
88

81 W.A.I.G.
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The weekly wage rate for Instrument/Electrical Fitting apprentices shall be the appropriate percentage of
$487.40 as specified hereunder:—
FOUR YEAR TERM
%

First Year
42
Second Year
55
Third Year
75
Fourth Year
96
Junior Employees—Engineering and Gas
(a)
Junior employees shall be paid the following percentages of $422.60 as specified hereunder—
%
Under 16 years of age
35
16—17 years of age
45
17—18 years of age
55
18—19 years of age
65
19—20 years of age
78.5
20—21 years of age
93
(b)
Notwithstanding the provisions of subclause (2) and paragraph (a) hereof, a junior employee over the age
of 20 who has completed 12 months service as a Lineperson's Assistant or as a Gas Distribution Operator,
shall be paid the Level 1 rate as prescribed in subclause (1) of this clause but subject to the provisions of
paragraph (c) of subclause (2) of this clause.
In no other circumstances will a junior employee be paid other than his/her classified junior employee rate.
(c)
Notwithstanding the provisions of paragraph (a) hereof, no junior employee will be engaged in Engineering
Trades unless that employee has attained the age of 18 years.
Leading Hands
A leading hand (i.e. an employee placed in charge of 3 or more other employees or otherwise classified by SECWA
as a leading hand), shall be paid an additional all purpose allowance set out hereunder for 37.5 hours work —
$
(a)
if in charge of not more than 10
16.60
other employees
(b)
if in charge of more than 10 and
25.40
not more than 20 other employees
(c)
if in charge of more than 20 other
32.70
employees
Tool Allowance
(a)
Where SECWA does not provide a tradesperson with the tools ordinarily required by that tradesperson in
the performance of his/her work as a tradesperson, SECWA shall pay a weekly tool allowance for 37.5
ordinary hours work as follows—
$
Bricklayers
10.70
Plasterers
12.30
Carpenters
14.90
Plumbers
14.90
Painters
3.70
Engineering Tradespersons
9.00
(b)
Provided that where an employee works less than 37.5 ordinary hours, the employee shall only be entitled
to payment of the tool allowance for the actual ordinary hours worked.
(c)
Any tool allowance paid pursuant to paragraph (a) hereof to an engineering tradesperson, shall be included
in, and form part of, the ordinary weekly wage for 37.5 hours' work prescribed in this clause.
(d)
The tool allowance shall not be paid where SECWA supplies the employees with all necessary tools but the
amount mentioned in paragraph (a) hereof shall be payable for each week in which SECWA supplies all
necessary tools if the employee is intermittently required by SECWA to provide his/her own tools.
(e)
The tool allowances prescribed in paragraph (a) hereof (with the exception of painters and engineering
tradespersons) each include an amount of 8 cents for the purpose of enabling the employees to insure their
tools against loss or damage by theft or fire.
(f)
SECWA shall provide for the use of tradespersons all necessary power tools, special purpose tools and
precision measuring instruments.
(g)
A tradesperson shall replace or pay for any tools supplied by SECWA, if lost through his/her negligence.
New Classification Structure & Transitional Arrangements
(a)
Broadbanding
The parties to the Award have commenced the process of developing a new competency based
classification structure by broadbanding the existing classifications into nine levels. The relativities and
wage rates for these levels have been agreed as set out in subclause (1) hereof and provide the basis for
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lining up existing classifications without loss of pay as set out in Schedules 1 and 2. The nine level
structure, wage rates and lining up of existing classifications will assist in the development of a
competency based classification structure.
(b)
Competency Based Classification Structure
The parties to the Award are committed to establishing a competency based classification structure by
August 1994. The principles agreed between the parties in the SECWA Competency Standards Taskforce
to develop and implement this structure are set out in Schedule 3.
(c)
Transitional Arrangements
The following transitional arrangements will apply pending finalisation of the new competency based
classification structure.
(i)
The agreed new wages and broadbanded classification structure is set out in this clause. In the
transition to this new structure the parties shall undertake appropriate consultation.
(ii)
The existing classifications are lined up on the basis of existing wage rates and relativities into
the nine levels as set out in Schedule 2. Upon translation to the broadbanded classification
structure all employees will be recognised as possessing the skills normally associated with and
included in the training which was undertaken to obtain their previous classification status. They
will therefore be required to exercise the full extent of these skills without artificial restriction.
(iii)
Employees will transfer to the new classification structure, without loss of pay.
(iv)
Definitions are to be developed for each level, in accordance with the principles agreed between
the parties referred to in paragraph (b) hereof. In the interim, levels 1 to 8 are described by the
classification names assigned to those broadband levels set out in Schedule 2 but subject to the
classification names, experience and service levels set out in Schedule 1. The level 9 definition is
subject to the implementation of competency standards.
(v)
In the transition period, promotion between levels will continue to be in accordance with existing
promotional procedures.
(vi)
Notwithstanding the provisions of Clause 7—Mixed Functions of the Award, an employee will
be deemed to be acting only if the employee is directed to perform the whole range of work of a
classification which is at a higher level in the broadband as set out in Schedule 2. Such
employees will be paid in accordance with existing procedures at the appropriate rate in Schedule
1 or, in the case of classifications not subject to phasing in, at the appropriate rate in Schedule 2.
(vii)
New employees will be appointed to the level at which their classification, experience and service
level translates to the broadband structure as provided in Schedule 1.
Liberty to Apply
(a)
The parties to this award have the liberty to apply to amend the wage rate for the classifications Instrument
Electrical Fitter and Instrument Electrical Fitter Stage 1 in the event of the emergence of national standards
in training, qualifications and work requirements relevant to those classifications.
(b)
The unions party to this award have the liberty to apply to insert classification levels above Level 9 into the
award.

STOREMEN (GOVERNMENT) CONSOLIDATED AWARD 1979
NO. 20 OF 1969
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall —
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
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by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
20.—WAGES
It is a term of this Award that the Unions undertakes, for the duration of the Principles determined by the
Commission in Court Session in Application No. 1940 of 1989, not to pursue any extra claims, award or over-award,
except when consistent with the State Wage Principles.
The rates of wages payable to employees under this award shall be as follows—
(a)
Adults (Classification and Wage per week):
Base
Rate

(3)

(4)

(5)
(6)
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Arbitrated
Safety Net
Adjustments
$

Award
Rate

$
$
Storeperson Level 4
Grade 1
440.75
68.00
508.75
Grade 2
451.00
68.00
519.00
Grade 3
461.25
68.00
529.25
Grade 1
421.28
66.00
487.28
Grade 2
427.43
66.00
493.43
Grade 3
433.58
66.00
499.58
Storeperson Level 2
Grade 1
408.46
66.00
474.46
Grade 2
414.61
66.00
480.61
Grade 3
421.07
66.00
487.07
Storeperson Level 1
Grade 1
397.70
66.00
463.70
Grade 2
402.83
66.00
468.83
Grade 3
407.95
66.00
473.95
(b)
Junior Employees (percent of the wage prescribed for a Storeperson Level 1 Grade 1 in paragraph (a)
above).
Under 16 years of age
43%
16 to 17 years of age
53%
17 to 18 years of age
62%
18 to 19 years of age
77%
19 to 20 years of age
83%
At 20 years of age
92%
(a)
A Level 1 Storeperson required to operate a walk beside power operated tow motor, or a ride on power
operator pallet truck in the performance of his/her duties shall be paid an additional 33 cents per hour
whilst so engaged.
(b)
A Level 1 Storeperson required to operate a ride on power operated forklift, high lift stacker, high lift stock
picker or a power operated overhead traversing hoist in the performance of his/her duties, shall be paid an
additional 46 cents per hour whilst so engaged.
Cold Chamber Allowances
(a)
An employee shall receive an additional payment for every hour of which he/she spends 20 minutes or
more in a cold chamber in accordance with the following—
In a cold chamber in which the temperature is—
(i)
Below 0 degrees Celsius to -20 degrees Celsius:
49 cents per hour
(ii)
Below -20 degrees Celsius to -25 degrees Celsius:
56 cents per hour
(iii)
Below -25 degrees Celsius:
64 cents per hour
(b)
Employees required to work in temperatures less than -18.9 degrees Celsius shall be medically examined at
the employer’s expense.
Casual employees shall receive 20 per centum in addition to the rates prescribed in this clause.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
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Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

STOREMEN INDEPENDENT WOOLDUMPERS PTY LTD AWARD 1982
No. A 36 of 1982
1B.—MINIMUM ADULT AWARD WAGE
(1)
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
(2)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
(3)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
(4)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall —
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
10.—WAGES
The minimum rates of pay payable to adult workers under this award shall be as follows—
(1)
WAGE RATES—ADULT
Operative from
ASNA
TOTAL
first pay period
commencing on
or after 23rd
October 1998
Award
Rate
$
Storeman Grade 1 Any other function not elsewhere included.
Assisting at dump press Core sampling, by hand.
Cutting bands to length for unitising.
Fadging or boodling.
Feeding wool into blending machines.
Handling dried or semi-dried skins.
Head marking or branding head of bale at receival or weighing.
Inserting lot plates or dividers.
Kicking back.
Lobbing.
Opening or closing bales.
Pushing into or taking from elevators or drops.
Sampling.
Sewing.
Weight adjusting.
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Operative from
first pay period
commencing on
or after 23rd
October 1998
Award
Rate
$
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ASNA

TOTAL

Wheeling baskets.
Stacking including operating stacking machine.
Hand trucking.
Transporting bales by tow-motor or other self-propelled vehicle
without power operated attachments (one trailer only).
Unitising or banding of dumped bales
400.10
40.00
440.10
Storeman Grade 2 Breaking out specified bales for shipping showing or blending.
Breaking out from rail trucks or breaking down stacks of wool.
Port marking and branding wool for shipment.
Operating and in charge of dump press.
Transporting bales by tow-motor or other self-propelled vehicle
410.30
40.00
450.30
without power operated attachments (two or more trailers)
Storeman Grade 3 Handling or hanging or drying green skins (including trottering or
sheepskins).
Handling hides including stacking and unstacking.
Operating and in charge of skin press.
Operating forklift or other self-propelled vehicle with power
operated attachments used for lifting, transporting or stacking of
bales.
Operating bale tumbler and conveyor turntable or spur gates on
receival system Sheetman or fossicker.
Wool pressing on show floor of working singly or operating hand
410.60
40.00
450.60
press
Storeman Grade 4 Leader of gang including a gang leader on interlotting prior to
showing or a gang leader positioning or tightening up on show
floor.
Classing skins, furs or hides.
Operating gantry multiple bale unloader.
Sworn weigher or employee (including forklift driver) recording or
415.00
40.00
455.00
carrying out clerical functions in receiving, weighing, delivering or
shipping of bales including notifying locations of bales by radio
Storeman Grade 5 Employee in charge of an out store.
Head shipping clerk.
Man in charge of skin or hide or produce store.
Operating container handling equipment.
Show floor leading hand
418.00
40.00
458.00
Storeman Grade 6 Operating core and/or grab sampling machine
428.90
40.00
468.90
Wool Classer Classing or sorting wool with or without mechanical aids in
436.40
40.00
476.40
rehandling departments or stores
Overlooker Overlooker in rehandling department overlooking:
2 to 5 employees
443.60
40.00
483.60
6 or more employees
451.20
40.00
491.20
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
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(4)
(5)
(6)

(1)
(2)
(3)
(4)
(5)
(6)
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Adult Females
(a)
An adult female worker employed in a classification listed in paragraph (b) hereof shall be paid the total
wage for the respective male classification.
(b)
Assisting at dump press
Checking bales for local delivery
Checking bales for transferring out
Countermarking
Inserting lot plates or dividers
Kicking back
Lot marking of bales
Opening or closing bales
Port marking and branding wool for shipment
Sampling
Sewing
Side marking or branding side of bale at receival
Sorting
Spotting
Star cutting
Sweeping
Ticketing
(c)
Should any dispute arise as to suitable work for females the matter shall be referred to the Board of
Reference for determination.
An allowance of 5 per cent on so much of his average earnings per week exclusive of overtime as does not exceed
the amount fixed from time to time for workers covered by the provisions of subclause 2(a) and 3(a) of this clause
shall be paid to a weekly worker if he is employed in a wool store for any period of less than six successive calendar
months unless such employment has been terminated voluntarily or on account of malingering, inefficiency, neglect
of duty or misconduct.
Provided that in the event of any such worker being dismissed (except for malingering, inefficiency, neglect of duty
or misconduct) within fourteen days prior to Christmas Day, he shall receive not less than one half week's wages by
way of such allowance. That is to say, if the 5 per cent allowance on wages earned up to the time of dismissal is not
equal to one half week's wages, then the half week's wage shall be paid, but if the 5 per cent allowance on wages
earned up to the time of dismissal is in excess of one half week's wages, then the said 5 per cent allowance shall be
paid but not half week's wages.
Thirty four cents per hour in addition to the above rates shall be paid to any worker who actually handles "dead"
wool.
If a worker is required by the employer to act as a first aid attendant in any store, for so acting he shall be paid in
addition to his ordinary rate of pay the sum of 76 cents per day.
JUNIOR MALE WORKERS:—
Per cent of Grade 1 rate 17 years of age and under
70%
At 18 years of age
80%
At 19 years of age
90%
At 20 years of age
100%

STOREMEN’S RAPID METAL DEVELOPMENTS (AUST.) PTY. LTD AWARD 1982
NO. A 44 OF 1982
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
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(b)

Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall —
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
22.—WAGES
The minimum rates of pay payable to adult workers under this award shall be as follows—
Storemen
Wage Per Week
ASNA
$
(1)
(2)
(3)

(4)
(5)

(1)

During the first 3 months
50.00
452.10
After 3 months' service
50.00
456.00
After 12 months' service
50.00
459.90
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
An attendance bonus of $20.00 per week shall be paid as a flat amount each week except where an unauthorised
absence takes place. Any time which an employee is absent from work on Annual Leave, Public Holidays,
Bereavement Leave or paid sick leave shall not affect the payment of this allowance.
Yard Supervisor in charge of other workers shall be paid an additional payment of $20.20.

THE SUGAR REFINING AWARD
NO. A 41 OF 1982
7.—WAGES AND ALLOWANCES
Adults: The weekly wage rates for adult employees covered by this Award shall be —
Safety Net
Adjustment
Rate
Payment
Per Week
$
$
(a)

(b)

Production Employees (AWU)
Shift Employees
Shift Operator Grade 1
Shift Operator Grade 2
Day Employees
Leading Hand Grade 1
Leading Hand Grade 2
Operator Grade 1
Operator Grade 2
Operator Grade 3
Boiler Attendants And
Greasers (CMEU)
Boiler Attendant (attending two
or more boilers)
Greaser and Hot Water Attendant

Total Rate
Per Week
$

430.50
414.30

90.00
88.00

520.50
502.30

421.30
414.30
414.30
403.20
389.20

90.00
88.00
88.00
88.00
88.00

511.30
502.30
502.30
491.20
477.20

421.30

90.00

511.30

403.20

88.00

491.20

2338

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

Rate
Per Week
$

Safety Net
Adjustment
Payment
$
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Total Rate
Per Week
$

(c)

(2)

(3)

(4)

Tradespersons and Others (CEPU)
Electrician—Special Class
496.30
88.00
584.30
Fitter—Tradesperson
468.40
88.00
556.40
Electrical Fitter—Tradesperson
468.40
88.00
556.40
Welder First Class
468.40
88.00
556.40
Rigger—Licensed
422.80
90.00
512.80
Tradesperson’s Assistant
391.10
88.00
479.10
(d)
These rates in paragraphs (a), (b) and (c) recognise all disabilities associated with the work of metal trades
employees, except those in subclause (7) hereof.
(e)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Apprentices
The weekly wage rates for apprentices shall be the undermentioned percentages of the weekly wage rate payable to
an adult tradesperson under paragraph (c) of subclause (1) hereof—
Percentage of Adult
Tradesperson Wage
Four Year Term
%
First year
42
Second year
55
Third year
75
Fourth year
88
Three Year Term
First year
55
Second year
75
Third year
88
Junior Employees
(a)
The weekly wage rates for junior employees shall be the undermentioned percentages of the weekly rate
applicable to the General Duties classification under paragraph (a) of subclause (1) hereof—
Percentage of
Classification Rate
for Job Being Done
Day Employees
%
16 to 17 years of age
60
17 to 18 years of age
70
18 to 19 years of age
90
19 to 20 years of age
90
20 to 21 years of age
100
Shift Employees
%
18 to 19 years of age
90
19 to 20 years of age
100
20 to 21 years of age
100
(b)
No junior employed as automachine operator shall be paid less than the rate prescribed for junior
employees 18 to 19 years of age.
(c)
All junior wage rates shall be calculated to the nearest five cents.
Shift Flexibility Allowance: In addition to the rates prescribed in paragraph (a) of subclause (1) hereof, shift process
employees shall be paid —
Per Week
$
If required by the employer
to acquire and use additional
skills in one other process job
3.30
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Per Week
$

(5)

(6)

(7)

(8)
(9)
(10)
(11)

(12)
(13)

(14)

If required by the employer to
acquire and use additional
skills in two other process jobs
6.10
If required by the employer to
acquire and use additional
skills in three other process jobs
9.20
Leading Hands: In addition to the wage rates prescribed in paragraph (c) of subclause (1) hereof, CEPU Leading
Hands shall be paid per week —
Per Week
$
If placed in charge of not less than three
and not more than ten employees
19.00
If placed in charge of more than
ten and not more than 20 employees
28.70
If placed in charge of more than
20 employees
37.20
Shift Allowance
Shift employees shall be paid a shift allowance equal to an additional 15% of the ordinary mean shift rate per
afternoon shift and 17.5% of the ordinary mean shift rate per night shift.
Payments are to be made as agreed between the parties.
For the purpose of this subclause the mean rate shall be the average of the maximum and minimum said adult shift
rates.
Boilers
(a)
Employees required to work in a boiler which has not been cooled down, shall be paid at the rate of time
and a half for each hour so worked in addition to the rates referred to in subclause (1) hereof. Any broken
time of less than one hour shall be paid for as one hour.
(b)
Employees required to work inside boiler drums or in the space between the tube bank and boiler drums
shall be paid at the rate of 69 cents per hour in addition to the rates in subclause (1) hereof.
Confined Spaces, Tanks and Bins: Any employees engaged in cleaning or scraping inside any confined space, or
tanks or bins, shall be paid 69 cents per hour, with a minimum payment for two hours, in addition to his/her ordinary
or overtime rate of pay as the case may be whilst so employed.
Char End: Employees working at the char end in either cutting-in raw char, or bagging spent char or char dust, shall
be paid an extra 39 cents per hour whilst so working.
First Aid Duties: Employees holding a current first aid certificate, who are appointed to act as first aid attendants in
association with other work under this award, shall be paid an allowance of $7.60 per week.
Electrician's Licence Allowance: An Electrician—Special Class or an Electrical Fitter, who holds and in the course
of his/her employment may be required to use a current "A" Grade or "B" Grade licence issued pursuant to the
relevant regulation in force on the 28th day of February, 1978 under the Electricity Act 1945, shall be paid an
allowance of $14.30 per week.
Water Blast Cleaner: Employees engaged in operating the water blast cleaner shall be paid an allowance of 44 cents
per hour whilst so working.
Tool Allowance
(a)
Where the employer does not provide a tradesperson or an apprentice with the tools ordinarily required by
that tradesperson or apprentice, the employer shall pay a tool allowance of —
(i)
$9.90 per week to such tradesperson; or
(ii)
in the case of an apprentice a percentage of $9.90, being the percentage which appears against
his/her year of apprenticeship in subclause (2) hereof,
for the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily required in
the performance of his/her work as a tradesperson or apprentice.
(b)
Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of,
the ordinary weekly wage prescribed in this clause.
(c)
The employer shall provide for the use of tradespersons or apprentices all necessary power tools, special
purpose tools and precision measuring instruments.
(d)
A tradesperson or apprentice shall replace or pay for any tools supplied by the employer if lost through
his/her negligence.
Minimum Wage
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult
Award Wage unless otherwise provided in this clause.
(i)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from
the beginning of the first pay period on or after 1st August 2001.
(ii)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety
net adjustments from State Wage Case decisions.
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Unless otherwise provided in this subclause adults employed as casual or part time employees shall
not be paid less than pro rata the Minimum Adult Award Wage according to the hours worked.
(iv)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the
junior rates provision to the Minimum Adult Award Wage of $413.40 per week.
(v)
(aa)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
traineeships, or Jobskills traineeships or to other categories of employees who by
prescription are paid less than the minimum award rate.
(bb)
Liberty to apply is reserved in relation to employees excluded under (aa) above and any
special categories of employees not included here or otherwise in relation to the
application of the Minimum Adult Award Wage.
(vi)
Subject to this subclause the Minimum Adult Award Wage shall —
(aa)
apply to all work in ordinary hours.
(bb)
apply to the calculation of overtime and all other penalty rates, superannuation, payments
during sick leave, long service leave and annual leave and for all other purposes of this
award.
(vii)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for
an adult apprentice in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate
requires specific mention as at 13th November 1997.)
Structural Efficiency
(a)
The parties to this award are committed to co-operating positively to increase the efficiency, productivity
and international competitiveness of the sugar refining industry and to enhance the career opportunities and
job security of employees in the industry.
(b)
At the enterprise, a consultative mechanism shall be established by the employer. The consultative
mechanism shall be appropriate to the size, structure and needs of CSR North Fremantle and Mosman
Park. Measures raised by the employer, employees or unions for consideration consistent with the
objectives of paragraph (a) hereof shall be processed through the consultative mechanism.
(c)
Measures raised for consideration consistent with paragraph (b) hereof shall be related to implementation
of the new classification structure, the facilitative provisions contained in this award, and subject to Clause
23.—Training, of this Award matters concerning training and subject to paragraph (d) hereof, any other
measures consistent with the objectives of paragraph (a) of this subclause.
(d)
Without limiting the rights of either the employer or a union to arbitration, any other measure designed to
increase flexibility at the plant or enterprise and sought by any party shall be notified to the Commission
and by agreement of the parties involved shall be subject to the following requirements —
(i)
the changes sought shall not affect provisions reflecting national standards recognized by the
Western Australian Industrial Relations Commission;
(ii)
the majority of employees affected by the change at the plant or enterprise must genuinely agree
to the change;
(iii)
no employee shall lose income as a result of the change;
(iv)
the relevant union or unions must be a party to the agreement;
(v)
the relevant union or unions shall not unreasonably oppose any agreement;
(vi)
any agreement shall be subject to approval by the Western Australian Industrial Relations
Commission and, if approved, shall operate as a Schedule to this award and take precedence over
any provision of this award to the extent of any inconsistency.
(e)
The parties shall undertake appropriate consultation in accordance with paragraph (b) of this subclause.
(f)
Upon transition to the new classification structure employees subject to paragraph (e) hereof will perform
work in accordance with the new classifications as set out in Appendix 1 to this award and Clause 7.—
Wages and Allowances, of this award.
(g)
Reclassification will be according to the following principles —
(i)
Employees will transfer to the new classification structure without loss of pay in accordance with
Appendix 1 of this award agreed between the parties which will 'line-up' the old classifications
with the new levels.
(ii)
Reclassification to any higher level shall be contingent upon such additional work being available
and required to be performed by the employer.
(iii)
In the event that there is a claim for reclassification by an existing employee to a higher level
under the new structure on the ground that the employee possesses equivalent skill and
knowledge gained through on-the-job experience or on any other ground the following principles
apply —
The parties agree that the existing disputes avoidance procedure shall be followed.
Agreed competency standards shall be established by the parties in conjunction with TAFE where
practicable (and SESDA when operative) for all levels in the new classification structure before
any claims for reclassification are processed and shall be incorporated in the Implementation
Manual as they become available.
The Implementation Manual shall lay down procedures for testing the validity of an employee's
claim for reclassification. These procedures shall be undertaken by an independent third party
recognized by the National Training Board—e.g. TAFE.
(h)
Review—
The parties agree to review the implementation of the new wages and classification structure by June 1992.
Furthermore, it is agreed to resolve issues relating to classification definitions, relativities and the method
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of expression of rates of pay. The parties will seek to amend this award to reflect agreements reached in
respect of the above matters by June 1992.

SUPERMARKETS AND CHAIN STORES (WESTERN AUSTRALIA) WAREHOUSE AWARD
No. A 26 of 1982
1B.—MINIMUM ADULT AWARD WAGE
(1)
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
(2)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
(3)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
(4)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall —
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
29.—WAGES
An employer may direct an employee to carry out such duties as are within the limits of an employee’s skill, competence and
training.
The following shall be the minimum weekly rate of wage payable to employees covered by this award from the first pay period
commencing on or after 1st August 2001.
Adults

(1)

Rate per week for
employees of Coles
Supermarkets
Australia
$
481.20

Rate per week for
employees of
Woolworths (WA)
Ltd
$
495.00

(a)
(b)

Probationary Storeworker
Storeworker Grade 1

481.20
485.00
489.00

495.00
498.90
505.00

(c)

(i)
During first 3 months’ service
(ii)
After 3 months’ service
(iii)
After 12 months’ service
Storeworker Grade 2

486.50
490.40
494.20

500.40
506.50
510.40

(d)

(i)
During first 3 months’ service
(ii)
After 3 months’ service
(iii)
After 12 months’ service
Storeworker Grade 3
(i)
(ii)
(iii)

491.70
495.50
499.50

507.80
511.80
515.90

During first 3 months’ service
After 3 months’ service
After 12 months’ service
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(e)

(f)

Rate per week for
employees of Coles
Supermarkets
Australia
$
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Rate per week for
employees of
Woolworths (WA)
Ltd
$

Storeworker Grade 4
521.20
506.60
(i)
During first 3 months’ service
525.10
510.40
(ii)
After 3 months’ service
529.30
514.40
(iii)
After 12 months’ service
A storeworker who is required by the employer to be in charge of a store or warehouse or other
employees, shall be paid the following all purpose amount in addition to the rate prescribed in
paragraphs (b), (c), (d) and (e) of this subclause Rate per week for
Rate per week for
employees of Coles
employees of
Supermarkets
Woolworths (WA)
Australia
Ltd
$
$
(i)
If placed in charge of a store or warehouse
with no other employees or if placed in
12.30
12.70
charge of less than three other employees
(ii)
If placed in charge of three or more other
employees but less than ten other
22.40
23.20
employees
(iii)

If placed in charge of ten or more other
employees

40.50
41.90
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(2)
The minimum rates of pay payable to junior employees covered by this award shall be the following percentage of
the adult classification for such work performed.
%
Under 16 years of age
40
At 16 years of age
50
At 17 years of age
60
At 18 years of age
70
At 19 years of age
80
At 20 years of age
90
(3)
(a)
An employee shall receive an additional payment for every hour of which he/she spends 20 minutes or
more in a cold chamber in accordance with the following—
In a cold chamber in which the temperature is —
(i)
Below 0° Celsius to minus 20° Celsius—50 cents per hour
(ii)
Below minus 20° Celsius minus 25° Celsius—58 cents per hour
(iii)
Below minus 25° Celsius—67 cents per hour.
(b)
Employees required to work in temperatures less than minus 18.9° Celsius shall be medically examined at
the employer's expense.

(1)
(2)
(3)
(4)

SUPPORTED EMPLOYEES INDUSTRY AWARD.
NO. A1 OF 1988
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
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(5)
(6)

(7)

(8)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

(1)

(a)
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Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall —
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the July 2000
State Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against
any equivalent amount in rates of pay received by employees whose wages and conditions of employment are
regulated by this award which are above the wage rates prescribed in the award. Such above award payments
include wages payable pursuant to enterprise agreements, consent awards or award variations to give effect to
enterprise agreements and over award arrangements. Absorption which is contrary to the terms of an agreement is
not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

THE TEACHERS’ (KINDERGARTENS) AWARD 1964
NO. 22 OF 1963
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
10.—SALARIES
The following salary scales shall be paid to teachers according to qualifications, experience and position.
Arbitrated
Safety Net
Adjustments
Total
Per Annum
(Per Annum)
Per Annum
$
$
$
GRADE:
Scale A
1
21867
4694.00
26561.00
2
24170
4590.00
28760.00
3
25441
4590.00
30031.00
4
26712
4590.00
31302.00
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5
6
7
8
9
Scale A1
1
2
3
4
5
6
7
8
9
Scale B
1
2
3
4
5
6
7
8
9
Scale B1
1
2
3
4
5
6
7
8
9
(e)
(i)
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Per Annum
$
27983
29309
29650
31478
32250

Arbitrated
Safety Net
Adjustments
(Per Annum)
$
4590.00
4590.00
4590.00
4590.00
4590.00

Total
Per Annum
$
32573.00
33899.00
34240.00
36068.00
36840.00

22763
25088
26355
27621
28928
30271
31615
32448
33217

4694.00
4590.00
4590.00
4590.00
4590.00
4590.00
4590.00
4590.00
4590.00

27457.00
29678.00
30945.00
32211.00
33518.00
34861.00
36205.00
37038.00
37807.00

25757
27298
28883
30513
32151
33563
34969
36395

4590.00
4590.00
4590.00
4590.00
4590.00
4590.00
4486.00
4486.00

30347.00
31888.00
33473.00
35103.00
36741.00
38153.00
39455.00
40881.00

26867
4590.00
31457.00
28427
4590.00
33017.00
30051
4590.00
34641.00
31682
4590.00
36272.00
33324
4590.00
37914.00
34735
4590.00
39325.00
36148
4486.00
40634.00
37577
4486.00
42063.00
A teacher who has successfully completed a minimum of two years' full time tertiary training as a
student at a teachers' college approved by the employer shall be paid according to Scale "A"
commencing at Grade 1 and may proceed to Grade 8.
(ii)
A teacher who has successfully completed a minimum of three years' full time tertiary training as a
student at an educational establishment approved by the employer shall be paid according to Scale
"A" commencing at Grade 2 and may proceed to Grade 9.
(iii)
A two year trained teacher who obtains the qualifications of a three year trained teacher or who is
deemed by the employer to be a three year trained teacher, shall advance one increment and may
proceed to Grade 9 on Scale "A".
(iv)
Teachers who qualify for payment under Scale "A" but who have such additional qualifications as
may be approved by the employer shall instead of the rates prescribed in Scale "A" be paid the
rates prescribed in Scale "B".
(v)
A teacher who is employed in Special Aboriginal Schools and Centres, in Special Schools for
mentally and/or physically handicapped children and in special classes approved by the Minister
shall be paid according to either Scale "A1" or "B1" according to qualifications.
(vi)
Progression along the salary scales shall be by annual increment and shall be dependent upon
satisfactory service provided that a teacher shall be required to complete a full teaching year from
the commencement of her appointment before being eligible for the next annual increment.
(vii)
Teachers who qualify by way of additional qualifications to transfer from one scale to another shall
be paid the salary on the new scale for that grade applying to the salary on the old scale.
A relieving teacher shall be paid the appropriate salary plus a loading of 27%.
For the purpose of adjustment and payment the weekly salary shall be calculated as 1/52 and 1/6th of the annual salary,
and the fortnightly salary, as 1/26 and 1/12th of the annual salary and the monthly salary as 1/12th of the annual salary.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
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GENERAL ORDER—continued
Variation Schedules
TEACHERS’ AIDES’ (INDEPENDENT SCHOOLS) AWARD 1988
NO. A 27 OF 1987
1B.—MINIMUM ADULT AWARD WAGE
(1)

No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.

(2)

The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.

(3)

The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.

(4)

Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.

(5)

Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.

(6)

(a)

The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.

(b)

Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.

(7)

Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)

(8)

apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.

Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
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14.—WAGES
The minimum hourly award rate of wage payable to employees covered by this award operative from the beginning
of the first pay period on or after 1st day of August, 2001 shall be—
(1)

Teachers Aides
Base Rate
(Per Hour)

Step 1
Step 2
Step 3
Step 4
Step 5
Step 6
Step 7
Step 8
Step 9
Step 10
Step 11
Step 12
Step 13

$

Arbitrated Safety
Net Adjustments
(Per Hour)
$

Minimum
Award Rate
(Per Hour)
$

9.35
9.54
9.74
9.98
10.27
10.64
10.95
10.71
11.02
11.33
11.63
11.82
11.96

2.61
2.61
2.61
2.61
2.61
2.61
2.61
2.61
2.61
2.61
2.61
2.61
2.61

11.96
12.15
12.35
12.59
12.88
13.25
13.56
13.32
13.63
13.94
14.24
14.43
14.57

(Note: ASNA rate is divided by 32.5 hours as per clause 6)
Progression along the wages scale shall be by annual increment.
Level One
Teachers' Aides in Primary Schools, Pre-Primary Schools or Pre-Schools Teaching Assistants
Enter Step 1
Exit Step 4
Level Two
Teachers' Aides in Aboriginal Schools, where the required training has been completed.
Teachers' Aides involved in a Special Education Programme (a part-time programme for one
or more students within a mainstream school).
Enter Step 2
Exit Step 5
Level Three
Teachers' Aides in Aboriginal Secondary Schools
Teachers' Aides in Special Education Centres (a full-time class, serving a region, within a
mainstream school)
Enter Step 4
Exit Step 7
Level Four
Teachers' Aides in Aboriginal Schools on satisfactory completion of the first year of
Aboriginal Teachers' Training Course
Employees who have completed an approved "Classroom Assistant" Course at a recognised
training institution or equivalent as agreed between the Union and the Respondents
Teachers' Aides in Special Education Schools (schools with limited enrolment to students
with a particular disability)
Teaching Assistants who have completed initial training as detailed in the Aboriginal
Teaching Assistants Programme Manual.
Enter Step 8
Exit Step 11
Teachers' Aides in Special Education Schools who have completed an approved "Classroom
Assistant" Course at a recognised training institution
Teaching Assistants who have completed year 1 of the Diploma of Teaching or Bachelor of
Education as specified in the Aboriginal Teaching Assistants Programme Manual.
Step 12
Level Five
Employees who have completed the Child Care Certificate, National Nursery Examination
Board Certificate or other equivalent qualifications as agreed between the Union and the
Respondents
Teachers' Aides in Aboriginal Schools on satisfactory completion of the second year of
Aboriginal Teachers' Training Course
Teaching Assistants who have completed year 2 of the Diploma of Teaching or Bachelor of
Education as specified in the Aboriginal Teaching Assistants Programme Manual.
Step 13
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(2)

A Teachers' Aide left in charge of pupils for a full session shall be paid at his/her ordinary rate plus
10% for the period for which they are left in charge, provided that, if the period for which the employee
is left in charge exceeds three days, they shall be paid at the ordinary rate plus 20% for the whole
period for which they are in charge.
Base Rate
Min. Hourly
Arbitrated
Award
Safety Net
Rate
Adjustments
(Per Hour)
(Per Hour)
(Per Hour)
$
$
$
(3)
(a)
Child Care Workers
1st year of experience
11.19
2.49
13.68
2nd year of experience
12.37
2.49
14.86
3rd year of experience
13.00
2.55
15.55
4th year of experience
13.63
2.55
16.18
5th year of experience
14.27
2.55
16.82
(Note: ASNA is divided by 32.5 hours as per clause 6)
(b)
An employee left in charge of pupils for a full session or more shall be paid no less than the rate
applicable to a Child Care Worker in their fifth year of employment for the whole period they are in
charge.
(4)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(7)
An employee who has had previous experience relevant to employment covered by this award may have
that experience taken into account in determining the "year of employment" at which an employee is
appointed and paid.
(8)
A casual employee shall be paid 20 percent in addition to the rates prescribed in this clause.

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

TEACHERS’ AIDES’ AWARD, 1979
NO. R 4 OF 1979
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
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14—WAGES
The total minimum hourly award rate payable to employees covered by this award operative from the
beginning of the first pay period on or after 1 August 2000.
Base Rate
Arbitrated Safety
Minimum
(Per Hour)
Net Adjustments
Award Rate
(Per Hour)
(Per Hour)
$
$
$
Step 1
9.35
2.61
11.96
Step 2
9.54
2.61
12.15
Step 3
9.74
2.61
12.35
Step 4
9.98
2.61
12.59
Step 5
10.27
2.61
12.88
Step 6
10.64
2.61
13.25
Step 7
10.95
2.61
13.56
Step 8
10.71
2.61
13.32
Step 9
11.02
2.61
13.63
Step 10
11.33
2.61
13.94
Step 11
11.63
2.61
14.24
Step 12
11.82
2.61
14.43
Step 13
11.96
2.61
14.57
Progression along the wages scale shall be by annual increment.
Level One
Aboriginal Education Workers in Aboriginal Schools, Early Childhood Education or Transport.
Teachers Aides in Junior Primary Schools, Pre-primary Schools or Pre-schools.
Bus Wardens
Step 1 to Step 4, inclusive
Step 1
9.35
2.61
11.96
Step 2
9.54
2.61
12.15
Step 3
9.74
2.61
12.35
Step 4
9.98
2.61
12.59
Level Two
Aboriginal Education Workers in Aboriginal Schools, or Early Childhood Education where the required inservice training has been completed.
Teacher Aide in Education Support Units.
Step 2 to Step 5, inclusive.
Step 2
9.54
2.61
12.15
Step 3
9.74
2.61
12.35
Step 4
9.98
2.61
12.59
Step 5
10.27
2.61
12.88
Level Three
Aboriginal Education Workers where a basic child care course has been completed.
Special Aboriginal Education Worker placements in Secondary Schools.
Teacher Aide in Education Support Centres.
Step 4 to Step 7, inclusive.
Arbitrated Safety
Minimum
Base Rate
Net Adjustments
Award Rate
(Per Hour)
(Per Hour)
(Per Hour)
$
$
$
Step 4
9.98
2.61
12.59
Step 5
10.27
2.61
12.88
Step 6
10.64
2.61
13.25
Step 7
10.95
2.61
13.56
Level Four
Aboriginal Education Workers on satisfactory completion of the first year of Aboriginal Teachers' Training
Course.
Employees who have completed an approved "Classroom Assistant" Course at a recognised training
institution or other equivalent qualification approved by the Minister as being appropriate after consultation
with the Union.
Ethnic Aides,
Regional Kindergarten Aides,
Rural Integration Programme Aides,
Teacher Aides in Education Support Schools.
Step 8 to Step 11, inclusive.
Step 8
10.71
2.61
13.32
Step 9
11.02
2.61
13.63
Step 10
11.33
2.61
13.94
Step 11
11.63
2.61
14.24
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Teachers' Aides in Education Support Schools, Regional Kindergarten Assistants or Ethnic Aides who
have completed an approved "Classroom Assistant" Course at a recognised training institution or other
equivalent qualification approved by the Minister as being appropriate after consultation with the Union;
and who have completed four years of service, or equivalent.
Step 12
11.82
2.61
14.43
Level Five
Aboriginal Education Workers on satisfactory completion of the second year of Aboriginal Teachers'
Training Course.
Employees who have completed the Child Care Certificate, National Nursery Examination Board
Certificate or other equivalent qualifications approved by the Minister as being appropriate after
consultation with the Union.
Step 13
11.96
2.61
14.57
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

TEACHERS (PUBLIC SECTOR PRIMARY AND SECONDARY EDUCATION) AWARD 1993
NO. TA 1 OF 1992
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
SCHEDULE B—SALARIES AND ADDITIONAL PAYMENTS
TABLE I—TEACHERS AND SCHOOL ADMINISTRATORS
Minimum
Safety Net
Total
Salary
Adjustment
Salary
$ Per Annum
$ per annum
$ per annum
21,317
22,446
23,764
24,807
26,439
28,020
30,085
31,460

3026
3026
3131
3131
3027
3027
3131
3131

24343
25472
26895
27938
29466
31047
33216
34591
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Level 2
Teachers
Lecturers (Senior Colleges)
Level 3
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Minimum
Salary
$ Per Annum

Safety Net
Adjustment
$ per annum

Total
Salary
$ per annum

33,700
34,748
36,204
38,950

3131
3131
3131
3131

36831
37879
39335
42081

41,782
43,406
45,245

3131
3131
3131

44913
46537
48376

Safety Net
Adjustment
$ per annum
3131
3131
3131

Total
Salary
$ per annum
50393
51655
52917

Principal of Primary School (< 100 students)
Principal of Education Support School (< 40 students)
Principal of Agricultural School/College (< 40 students)
Deputy Principal District High School (Secondary)
Deputy Principal District High School (Primary) (< 200 students)
Deputy Principal of Primary School
Programme Co-ordinator (Primary)—Distance Education
Head of Department—Secondary Schools (previously known as Senior Teacher)
Programme Co-ordinator—(previously limited tenure Senior Teacher positions)
Senior Lecturer—Senior College
Deputy Principal Education Support School (>40 students)
Minimum
Salary
$ Per Annum
Level 4
47,262
48,524
49,786

Principal of Agricultural School (40 to 80 students)
Principal of Primary School (100 to 300 students)
Principal of Education Support School (40 to 80 students)
Deputy Principal High and Senior High Schools (provided that Deputy Principals of High and Senior High Schools with an
enrolment of > 600 students may progress to the minimum of Level 5)
Deputy Principal District High School (Primary)(> 200 primary students)
Deputy Principal—Distance Education
Head of School—Senior College
Minimum
Safety Net
Total
Salary
Adjustment
Salary
$ Per Annum
$ per annum
$ per annum
Level 5
51,589
3131
54720
53,318
3131
56449
55,052
3131
58183
Principal of Primary School (301 to 700 students)
Principal of District High School (150 to 450 students)
Principal of Agricultural College (> 80 students)
Principal of Education Support School (> 80 students)
Vice Principal—Distance Education
Deputy Principal—Senior College

Level 6

Principal High and Senior High School
Principal of Primary School (> 700 students)
Principal—Distance Education Centre
Principal of Senior College

Minimum
Salary
$ Per Annum
57,946
59,680
61,409

Safety Net
Adjustment
$ per annum
3131
3131
3131

Total
Salary
$ per annum
61077
62811
64540
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TABLE II—EDUCATION OFFICERS
Minimum
Salary
$ Per Annum

Level 1
Education Officer
School Support Officer

Level 2
Education Officer
Level 3
Senior Education Officer
Consultant
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Safety Net
Adjustment
$ per annum

Total
Salary
$ per annum

31,651
33,462
35,269
37,080
38,887
40,695
42,035

3131
3131
3131
3131
3131
3131
3131

34782
36593
38400
40211
42018
43826
45166

43,379
45,003
46,841

3131
3131
3131

46510
48134
49972

48,859
50,120
51,383

3131
3131
3131

51990
53251
54514

TABLE III—SCHOOL DEVELOPMENT OFFICERS
The following salary scale shall be paid to employees employed as School Development Officers—
Minimum
Safety Net
Salary
Adjustment
$ Per Annum
$ per annum
Level 1
30,599
3131
32,411
3131
34,218
3131
36,029
3131
37,832
3131
39,640
3131
40,984
3131
TABLE IV—COUNSELLING ASSISTANTS
Minimum
Safety Net
Salary
Adjustment
$ Per Annum
$ per annum
Level
21,830
3026
23,150
3026
24,446
3131
25,756
3027
27,297
3027
28,883
3131
30,513
3131
32,151
3131
33,563
3131
34,969
3131
36,395
3131
No new appointments will be made to this salary table from 1 July 1990.
TABLE V—GUIDANCE OFFICERS
The following salary scale shall be paid to employees employed as Guidance Officers—
Minimum
Safety Net
Salary
Adjustment
$ Per Annum
$ per annum
Guidance Officer, Grade II
24,031
3131
25,360
3131
26,666
3027
27,969
3027
29,575
3131
31,207
3131
32,846
3131
34,482
3131
35,898
3131
37,317
3131
38,742
3131
Guidance Officer, Grade I
38,863
3131
39,577
3131
40,295
3131
41,009
3131
41,728
3131
No new appointments will be made to this salary table from 1 July 1990.

Total
Salary
$ per annum
33730
35542
37349
39160
40963
42771
44115
Total
Salary
$ per annum
24856
26176
27577
28783
30324
32014
33644
35282
36694
38100
39526

Total
Salary
$ per annum
27162
28491
29693
30996
32706
34338
35977
37613
39029
40448
41873
41994
42708
43426
44140
44859
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TABLE VI—SCHOOL PSYCHOLOGISTS
The following salary scale shall be paid to employees employed as School Psychologists—
Minimum
Safety Net
Salary
Adjustment
$ Per Annum
$ per annum
Level 1
School Psychologist (Provisional)
29,087
3131
School Psychologist
30,896
3131
32,707
3131
34,514
3131
36,321
3131
Level 2
School Psychologist
38,128
3131
39,939
3131
41,564
3131
43,191
3131
Senior School Psychologist
45,790
3131
46,829
3131
47,870
3131
Level 4
Principal School Psychologist
49,315
3131
50,339
3131
51,383
3131
(1)

(2)
(3)
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Total
Salary
$ per annum
32218
34027
35838
37645
39452
41259
43070
44695
46322
48921
49960
51001
52446
53470
54514

School Psychologists, Level 1 shall progress to School Psychologist, Level 2 on having met the following—
(a)
Full registration status with the Psychologists Board of Western Australia; and
(b)
Having served twelve months on the maximum of School Psychologist, Level 1.
An employee on Table I wishing to transfer to the School Psychology Service shall transfer to the closest salary
higher, plus one increment, to the maximum of Level 2 of Table VI. An employee who transfers to a salary in Level
2, Table VI shall be deemed to be Level 1, Table VI for all purposes other than salary.
Employees shall be entitled to the following allowances while carrying out the duties specified—
(a)
ALLOWANCE
$ PER ANNUM
Band 1
572
Responsible for school bus services (1-5 buses).
Teacher of mentally/physically handicapped in
Education Support Units.
Special Responsibility Allowance 1.
(b)
Band 2
Responsible for school bus services (6-10 buses).
Teacher of mentally/physically handicapped in
Education Support Centres and Schools.
Teacher at Remote Community Schools, as determined
by the Chief Executive officer.
Teacher at Distance Education Centre.
Special Responsibility Allowance 2.

ALLOWANCE
$ PER ANNUM
1 144

(c)

Band 3
Responsible for school bus services (11-15 buses).
Employees engaged in supervisory duties at residential
wings.
Special Responsibility Allowance 3.
(d)
Band 4
Responsible for school bus services (16 or more buses).
Youth Education Officer.
District Youth Officer.
Principal of a school with residential wing.
Special Responsibility Allowance 4.

ALLOWANCE
$ PER ANNUM
1716

ALLOWANCE
$ PER ANNUM
2288

81 W.A.I.G.
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(e)
ALLOWANCE
$ PER ANNUM
1200

Advanced Skills Teacher
Senior Teacher
Key Teacher
(4)
The allowances provided for in subclause (3) are not mutually exclusive, provided that an employee shall only be
entitled to receive one Special Responsibility Allowance.
(5)
The responsibility for school bus services shall be vested in the school Principal provided that this may be delegated
to a Deputy Principal who shall then be entitled to payment of the appropriate allowance in lieu of the Principal.
Internal Relief
(6)
(a)
An employee who is directed to undertake internal relief work during the minimum time set aside for
release from face-to-face teaching shall be paid the following rates (calculated as annual salary divided by
1673.45, except that Level 1 rates shall equal at least the hourly rate for Level 1 Point 8)—
Salary Grade
Hourly Rate
Level 1,
Point 4
20.67
Point 5
20.67
Point 6
20.67
Point 7
20.67
Point 8
20.67
Point 9
22.01
Level 2,
Point 1
22.64
Point 2
23.51
Point 3
25.15
(b)
Payments for such work shall be made four times per year.
(7)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to
the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

TEACHERS (PUBLIC SECTOR TECHNICAL AND FURTHER EDUCATION) AWARD 1993
NO. TA 1/1/ OF 1992
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
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Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

(1)
(2)

PART I—SALARY AND ADDITIONAL PAYMENTS
8.—SALARY SCALE
Employees shall be paid salaries and additional payments in accordance with the provisions of this clause. The pay
rates set out in this clause were last varied on and from the 13th day of December 1994.
LECTURERS/COUNSELLORS
(a)
The following salary scale shall apply to Lecturers and Counsellors.
Minimum
Safety Net
Total
Salary
Adjustment
Salary
$ Per Annum
$ per annum
$ per annum
Grade 1

28188

3026.00

31214.00

Grade 2

29611

3130.00

32741.00

Grade 3

31035

3130.00

34165.00

Grade 4

32459

3130.00

35589.00

Grade 5

33882

3130.00

37012.00

Grade 6

35306

3130.00

38436.00

Grade 7

36730

3130.00

39860.00

Grade 8

38154

3130.00

41284.00

Grade 9

39577

3130.00

42707.00

Grade 10

41000

3130.00

44130.00

(b)

(3)

Except as otherwise provided in this award, progression along the salary scale shall be by annual
increments and shall be dependent upon satisfactory service.
(c)
A lecturer/counsellor who has not had a satisfactory report may not advance further than 3 annual
increments from grade of appointment.
(d)
Progression beyond two increments from grade of appointment is dependent on attaining an approved
teaching qualification.
(e)
An individual's commencement salary grade shall meet the following minimum conditions:—
(i)
Grade 1:Certificate, plus 5 years trade experience or basic qualification and/or criteria
necessary to perform the position.
(ii)
Grade 2:The attainment of 3 years trained status as defined or equivalent to UG2 status.
(iii)
Grade 3:The attainment of 4 years trained status as defined or equivalent to UG1 status.
(iv)
Grade 4:The attainment of 5 years trained status as defined or equivalent to PG1 status.
(f)
A Counsellor must be a 'Registered Psychologist' in accordance with the provisions of the Psychologists
Registration Act 1976.
ADVANCED SKILLS LECTURER 1 (ASL1)
ADVANCED SKILLS COUNSELLOR 1 (ASC1)
Minimum
Safety Net
Total
Salary
Adjustment
Salary
Point
$ Per Annum
$ per annum
$ per
annum
1
42538
3130.00
45668.00
2
44075
3130.00
47205.00
3
45612
3130.00
48742.00
Progression to ASL1 and ASC1 will be contingent upon meeting the specified criteria, in Appendices 1 and 2
respectively.

(4)

ADVANCED SKILLS LECTURER 2 (ASL 2)
ADVANCED SKILLS COUNSELLOR 2 (ASC 2)
CURRICULUM OFFICER LEVEL 2 (CO 2)

Minimum
Salary
$ per annum
47150

Safety Net
Adjustment
$ per annum
3130.00

Total
Salary
$ per annum
50280.00

Progression to ASL2 or ASC2 or Curriculum Officer Level 2 will be available to, in the case of Lecturer ASL1's,
Counsellors ASC1's and Curriculum Officer Level 1's subject to meeting the specified criteria, in Appendices 3, 4
and 5 respectively.
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(5)

(b)

(8)

Minimum
Safety Net
Total
Salary
Adjustment
Salary
$ Per Annum
$ per annum
$ per annum
42538
3130.00
45668.00
44075
3130.00
47205.00
45612
3130.00
48742.00
Selection for CO1 will be based on the specified criteria in Appendix 6.
Regional Co-ordinator positions are currently classified as Education Officer 1 for which criteria, duties
and roles are already established. They are Education Act promotional positions.
Minimum
Safety Net
Total
Salary
Adjustment
Salary
$ Per Annum
$ per annum
$ per annum

Head of Program
>
47150
3130.00
50280.00
Centre Manager 1
>
Selection for Head of Program and Centre Manager 1 will be based on the specified criteria in Appendices
7 and 8 respectively.
(c)
Minimum
Safety Net
Total
Salary
Adjustment
Salary
$ Per Annum
$ per annum
$ per annum
Principal Lecturer
>
49200
3130.00
52330.00
Centre Manager 2
>
Senior Counsellor
>
Senior Curriculum
Officer
>
Selection for Principal Lecturer, Senior Counsellor and Senior Curriculum Officer will be based on the
specified criteria in Appendices 9, 10 and 11 respectively.
Selection Criteria for Centre Manager 2 are subject to further negotiation between the parties.
(d)
Associate Director
Minimum
Safety Net
Total
Salary
Adjustment
Salary
Point
$ Per Annum
$ per annum
$ per annum
1
49200
3130.00
52330.00
2
52275
3130.00
55405.00
ALLOWANCES AND ADDITIONAL PAYMENTS
(a)
Lecturers approved to undertake special projects or administrative duties determined by the Executive
Director shall have their annual salary increased by—
Allowance
$ Per Annum
Special Projects
2050
Administrative Duties:
- 4 year trained
1141
- Other
939
(b)

(7)
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PROMOTIONAL POSITIONS
(a)
Curriculum Officer Level 1 (CO 1)
Regional Co-Ordinator

Point
1
2
3

(6)
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Lecturers may be transferred to undertake special projects for a period up to two years with an option for a
further 12 months. These officers will progress on the lecturing scale as provided in this clause. At the
completion of the project the lecturer will revert to his or her new substantive salary on the lecturing scale.
HOLIDAY LOADING
(a)
Employees shall be paid a loading of 17-1/2 percent of current salary when proceeding on annual leave.
The loading shall be calculated with respect to a maximum of four weeks annual leave provided that the
amount of such loading shall not exceed the amount set out in the Australian Bureau of Statistics
publication for average weekly earnings per male employed unit in Western Australia for the September
quarter in the year immediately proceeding the date leave is taken.
(b)
For the purposes of this clause there shall be no distinction between permanent and temporary employees.
(c)
Any employee employed for not less than one continuous month shall be entitled to a holiday loading on a
pro-rata basis for each continuous month's service.
(d)
Any employee who works for a period within the school year which extends over term or semester
vacations will be credited with service for such vacation period or periods.
ARBITRATED SAFETY NET ADJUSTMENT
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
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These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
PART TIME EMPLOYEES
(a)
A part-time employee shall receive salaries and allowances on a pro rata basis in the proportion that the
working time worked bears to that of a full time employee.
(b)
A part-time employee shall work for such period of time as is in inverse proportion to the part-time hours
before being eligible for an increment in basic salary or additional payment.
(c)
A part time employee shall accrue entitlement to all leave provided for in this award, at the same rate as a
full time employee but shall be paid on a pro rata basis in the proportion that the time worked bears to full
time.
9.—ADDITIONAL-TIME TEACHING AND CASUAL TEACHING
The additional-time hourly rates applicable to all employees full time or fractional, shall be calculated as follows—
Base annual salary divided by 1117.84, provided that the maximum rate shall be that payable to an ASL 1, point 3.
Rates of Payment—Casual Work—
Rates of payment for people employed to teach on an hourly casual basis shall be based on level of subjects taught—
A.S.N.A.
$

TOTAL
HOURLY
RATE

Level 1
Level 2

Rates
(Per Class
Hour)
$
22.80
32.60

2.63
2.72

25.43
35.32

Level 3

40.30

2.72

43.02

Teaching

Adult Education
Certificate or Labour Markets Programs
Associate Diploma/Advanced Certificate
Small Business Management

(EDIT NOTE: The A.S.N.A. amount is divided by 22 refer 75 WAIG 1736.)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

TELFER GOLD MINE FLY IN/FLY OUT AWARD
NO. A 9 OF 1987
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
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5.—ANNUALISED WAGES
The annualised wages payable under the provisions of this Award for an employee shall be the total of the annual wage for
that employee’s classification set out in subclause (1) below, plus the annual service payment applicable to the individual
employee set out in subclause (2) below plus the Telfer allowance set out in subclause (6) below.
The annual wage covers all payments for the performance of all duties in accordance with the roster and the employee’s
classification and includes consideration for all allowances, other than those specifically referred to in subclauses (4) and (6)
below, including all previously applicable allowances and disabilities associated with cycle work and the periods of duty, all
the circumstances related to Telfer, isolation, heat, dust, the absence of the amenities normally found in a town or city
environment, the lack of normal home amenities, compensation and penalty payments related to all hours worked in
accordance with the roster and work on Saturdays and Sundays, public holidays and annual leave loading.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
Classification
Annual Wage
ASNA
Total Salary
$
$
(1)
(a)
Mine Employees
Level 1
50136
2713.00
52849.00
Level 2
52391
2713.00
55104.00
Level 3
53706
2713.00
56419.00
Level 4
54261
2713.00
56974.00
Level 5
55364
2713.00
58077.00
Level 6
56692
2713.00
59405.00
(b)
Mill Employees
Level 1
50664
2713.00
53377.00
Level 2
52919
2713.00
55632.00
Level 3
53969
2713.00
56682.00
Level 4
54525
2713.00
57238.00
Level 5
55628
2713.00
58341.00
Level 6
56956
2713.00
59669.00
(c)
Laboratory Employees
Level 1
50664
2713.00
53377.00
Level 2
52919
2713.00
55632.00
Level 3
53969
2713.00
56682.00
Level 4
54525
2713.00
57238.00
(d)
Metallurgical Laboratory Employees
Level 1
53424
2713.00
56137.00
Level 2
53967
2713.00
56680.00
(e)
Warehouse Employees
Level 1
50664
2713.00
53377.00
Level 2
52919
2713.00
55632.00
Level 3
53969
2713.00
56682.00
(f)
Metal Employees
Grade M0
51439
2713.00
54152.00
Grade M1
53086
2713.00
55799.00
Grade M2
54744
2713.00
57457.00
(g)
Metal Tradespersons
Level 1
57730
2713.00
60443.00
Level 2
59975
2713.00
62688.00
Level 3
62220
2713.00
64933.00
Level 4
64465
2713.00
67178.00
(h)
Electrical Employees
Grade E0
51439
2713.00
54152.00
Grade E1
53086
2713.00
55799.00
Grade E2
54744
2713.00
57457.00
(i)
Electrical Tradespersons
Level 1
61061
2713.00
63774.00
Level 2
63305
2713.00
66018.00
Level 3
65550
2713.00
68263.00
Level 4
67795
2713.00
70508.00
(j)
Crane Driver
Level 1
Lifting capacity up to and
including 15 tonnes
53969
2713.00
56682.00
Level 2
Lifting capacity over 15 tonnes
and up to but not including 50 tonnes
54525
2713.00
57238.00
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(2)
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Annual Wage
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ASNA
$

Total Salary
$

Level 3
Lifting capacity over 50 tonnes
and up to 120 tonnes
55628
2713.00
58341.00
Level 4
Lifting capacity over 50 tonnes and up to 120
tonnes
and has passed the Skills and Applications
Techniques
as in documentation recorded in Commission
File 964/93
56956
2713.00
59669.00
(k)
Geology Field Assistants
Level 1
50664
2713.00
53377.00
Level 2
52919
2713.00
55632.00
Level 3
53969
2713.00
56682.00
Level 4
54525
2713.00
57238.00
Employees shall be paid a service payment at the rate of the following amounts per year.
Six to nine months service
1103
Nine to twelve months service
1677
One to two years service
2299
Two to three years service
2780
Three to four years service
3178
Four to five years service
3637
Five to six years service
4041
Six to seven years service
4527
Seven years and thereafter
5095
Apprentices: (annual wage expressed as a percentage rate shown for a metal or electrical tradesperson’s level 1).
Five Year Term
%
First year
40
Second year
48
Third year
55
Fourth year
75
Fifth year
88
Four Year Term
%
First year
42
Second year
55
Third year
75
Fourth year
88
Three and a Half Year Term
%
First six months
42
Next year
55
Next year
75
Final year
88
Three Year Term
%
First year
55
Second year
75
Third year
88
Leading Hands—
(a)
Leading Hands shall be paid the following allowances per rostered cycle or pro-rata for part thereof in
addition to the prescribed annualised wage.
If placed in charge of:
$
not less than 2 but not more than 5 employees
83.17
not less than 6 but not more than 10 employees
114.29
not less than 11 but not more than 20 employees
149.93
more than 20 employees
194.07
(b)

Marking off/or Template Marking Allowance
Metal tradespersons, the greater part of whose time is occupied in marking off/or template marking shall
be paid an additional amount of $23.76 per cycle on the normal annualised wage rate prescribed in
subclause (1)(g) of this Clause.
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Reclassifications
(a)
In the event that there is a claim for reclassification by an existing employee to a higher level under the
new structure on the ground that the employee possesses equivalent skill and knowledge gained through
on-the-job experience or on any other ground, the parties agree that the grievance and disputes procedure
set out in Clause 18.—Grievance and Disputes Procedure, of this Award will be followed.
(b)
In the event the employer claims an employee does not possess the necessary skill and knowledge to be
reclassified to a higher level, the parties agree the Award grievance and dispute procedure set out in Clause
18 of this Award will be followed.
Telfer Allowance
Employees shall be paid an allowance of $1000 per annum to cover all site conditions pertaining to employment by
Newcrest Mining Limited not otherwise provided for in this Award and all matters associated with cycle work on a
fly in/fly out basis.
The annualised wages referred to in the preamble of this clause, include the 4.5% wage increase granted by the
employer pursuant to the Telfer Gold Mine Enterprise Agreement 1993 which was registered by the Western
Australian Industrial Relations Commission on 21 February 1994.

THEATRICAL EMPLOYEES (PERTH THEATRE TRUST) AWARD
NO. 9 OF 1983
1B.—MINIMUM ADULT AWARD WAGE
(1)
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
(2)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
(3)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
(4)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
5.—RATES OF PAY
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
The minimum weekly award rate of pay to be paid to an employee shall be as follows—
ASNA
TOTAL
MINIMUM
SUPPLE—
MINIMUM
RATE
MENTARY
AWARD
PAYMENT
RATE
(1)
Stage Management Section
$
$
$
$
(a)
Technical Stage Manager
500.40
8.00
50.00
558.40
(b)
Stage Manager
472.40
8.00
52.00
532.40
(c)
Assistant Stage Manager
390.00
8.00
50.00
448.00
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ASNA

Mechanical Department
$
$
$
(a)
Workshop
(i)
Head carpenter
460.40
8.00
52.00
(ii)
Carpenter
406.30
8.00
50.00
(iii)
Carpenter's assistant
357.50
8.00
50.00
(b)
Stage
(i)
Head mechanist/head road manager
460.40
8.00
52.00
(ii)
Mechanist/head flyman/road
manager
406.30
8.00
50.00
(iii)
Stage hand/flyman
357.50
8.00
50.00
Loading for stage hands in charge of side/revolve truck: 8 per cent.
(3)
Electrical/Lighting Department
$
$
(a)
Head electrician
460.40
8.00
52.00
(b)
Electrician/main switchboard operator
406.30
8.00
50.00
(c)
Electrical hand
357.50
8.00
50.00
Loading for electrical hand who is required to operate spots/auxiliary switchboard/visual effects: 8 per cent.

TOTAL
MINIMUM
AWARD
RATE

(2)

(4)

Audio Department

$

$

520.40
464.30
415.50
520.40
464.30
415.50
$
520.40
464.30
415.50

$

(a)
Head audio technician
460.40
8.00
52.00
520.40
(b)
Audio operator
406.30
8.00
50.00
464.30
(c)
Audio hand
357.50
8.00
50.00
415.50
N.B. Where there is no separate audio department the audio operator/hand shall be classified under (3) Electrical/Lighting
Department.
(5)
Wardrobe Section
(a)
Workshop
$
$
$
(i)
Head of wardrobe
460.40
8.00
52.00
520.40
(ii)
Cutter/tailor/wigmaker/milliner
406.30
8.00
50.00
464.30
(iii)
Seamstress/maintenance hand/
buyer/costume jeweller
357.50
8.00
50.00
415.50
(b)
Stage
(i)
Head of department
460.40
8.00
52.00
520.40
(ii)
Wardrobe hand/dresser/valet
406.30
8.00
50.00
464.30
(6)
Property Department
$
$
$
(a)
Workshop
(i)
Property master/mistress
460.40
8.00
52.00
520.40
(ii)
Property maker
406.30
8.00
50.00
464.30
(iii)
Property hand
357.50
8.00
50.00
415.50
(b)
Stage
(i)
Property master/mistress
460.40
8.00
52.00
520.40
(ii)
Property hand
357.50
8.00
50.00
415.50
(7)
Art Department
$
$
$
(a)
Scenic Artist
460.40
8.00
52.00
520.40
(b)
Assistant scenic artist
406.30
8.00
50.00
464.30
$
$
$
$
(c)
Artist's labourer
357.50
8.00
50.00
415.50
(8)
Services
$
$
$
(a)
Receptionist/telephonist
(enquiry clerk)
348.30
8.00
50.00
406.30
(b)
Firefighter
342.10
8.00
50.00
400.10
(c)
Utility person
349.40
8.00
50.00
407.40
(d)
Stage Door Keeper
342.10
8.00
50.00
400.10
(9)
Cleaners
$
$
$
(a)
Head cleaner
371.50
8.00
50.00
429.50
(b)
Cleaner
364.10
8.00
50.00
422.10
Engaged by the hour (with a minimum payment as of three and a half hours).
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8.00 a.m. to 6.00 p.m.
6.00 p.m. to midnight
midnight to 8.00 a.m.
(10)
(11)
(12)

(13)

(1)
(2)
(3)

(4)
(5)

(6)
(7)
(8)
(9)
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$
12.52
18.53
24.45

Skilled labour not classified elsewhere
460.40
8.00
52.00
520.40
Unskilled labour not classified elsewhere
342.10
8.00
50.00
400.10
Additional Rates
Persons employed as casuals in the following classifications shall be paid the specified hourly amounts in addition to
the wage provided elsewhere:
MINIMUM
SUPPLETOTAL
RATE
MENTARY
MINIMUM
PAYMENT
AWARD
RATE
$
$
$
Main switchboard operator
1.70
Head flyman
1.52
Person in charge of side
0.70
Front of House
$
$
ASNA
$
(a)
Senior Booking Office Supervisor
498.80
8.00
52.00
556.80
(b)
Head Booking Clerk (i.e. one who
supervises the staff)
467.00
8.00
52.00
527.00
(c)
Booking Clerk (including party
bookings)
438.90
8.00
50.00
496.90
(d)
Ticket Seller
384.30
8.00
50.00
442.30
(e)
Programme/concession
sellers/ushers/
ticket takers/cloakroom attendant
348.30
8.00
50.00
406.30
Booking clerks and ticket sellers shall not be held responsible for cash shortages when they are instructed to allow
another employee (including the manager of the venue) access to their cash or tickets during a selling period.
7.—CONTRACT OF SERVICE
All employees on a permanent staff shall be engaged by the week unless a longer period of engagement be agreed to
between the parties concerned.
Notwithstanding anything contained elsewhere in this award, employees employed as stage managers, other than at
the Concert Hall, who work four full days or more each week, must be employed by the week, except in the case of
an emergency, such as the illness of an employee.
When an employee is engaged by the week the employment shall be terminated on either side by a week's notice
which may be given at any time during the week, and the employee shall only be entitled to payment up to the time
of the expiration of the notice. If an employee or the employer fails to give the required notice, one week's wages
shall be forfeited or paid as the case may be.
Nothing in the award shall affect the legal right of the employer to dismiss without notice any employee for
whatever period engaged and whether on tour or not for malingering, inefficiency, neglect of duty or misconduct;
and in the case of such dismissal wages shall be payable for the employment up to but not after the time of dismissal.
Notwithstanding anything contained in the award, the employer may deduct payment of wages for any day on which
an employee cannot be usefully employed because of—
(a)
any strike;
(b)
any breakdown of machinery; or
(c)
any stoppage of work for which the employer is not responsible.
The appropriate per hour rate for casual employees is calculated by dividing the total per week rate (as specified in
Clause 5.—Rates of Pay) for the relevant classification by the total number of ordinary hours required to be worked
by a weekly employee in that classification and adding a 20 per cent loading on such hourly rates so calculated.
Casual employees shall be engaged for a minimum period of three and a half hours which may include more than
one performance.
The employment of a casual employee may be terminated without notice by either side subject to the payment of any
prescribed minimum amount of wages and subject to the employee working the time covered by such a minimum
amount if required to do so.
(a)
A casual employee who works more than eight hours on any day shall be paid overtime at the rate of time
and a half for the first two hours and double time thereafter.
(b)
A casual employee who works more than 40 hours (excluding overtime worked on a daily basis) in any
one week shall be paid for all hours in excess of forty, time and a half for the first four hours and double
time thereafter.
(c)
A casual employee working between midnight and 8 a.m. on any week day (Monday—Friday) in
connection with a performance shall be paid at double the rate prescribed in subclause (6) above for those
hours between midnight and 8 a.m.
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(d)

The provisions of this subclause do not apply when a casual employee is engaged in accordance with
subclause (10).
(10)
Casual employees not engaged to work a performance shall be paid at the following hourly rates which include
loading for casual work, with a minimum payment for three and one half hours—
$
8.00 a.m. to 6.00 p.m.
13.37
6.00 p.m. to midnight
19.31
midnight to 8.00 a.m.
25.25
(Edit Note: ASNA added to above rates: ASNA calculated by dividing ASNA increase by 40 hrs then adding 20%)
(11)
Casual back stage employees engaged for a performance when required for bumping out work between the
conclusion of the performance on Saturday night and 8 a.m. Sunday shall be paid $30.77 per hour with a minimum
payment of three and a half hours.
(a)
If engaged for a performance, additional work associated with that performance shall be paid in accordance
with subclause (6). Such engagement shall be continuous.
(b)
Casual employees engaged for work not associated with a performance who work in excess of three and a
half hours and then work a performance shall continue to be paid as prescribed in subclause (10) for all
work on that day.

THEATRICAL EMPLOYEES ENTERTAINMENT, SPORTING AND AMUSEMENT FACILITIES (WESTERN
AUSTRALIAN GOVERNMENT) AWARD 1987
NO. A28 OF 1987
1B.—MINIMUM ADULT AWARD WAGE
(1)
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
(2)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
(3)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
(4)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
SCHEDULE A
Classification

(1)

Attendant—General Duties—
Cloakroom Attendant
Gate Attendant
Parking Attendant
Turnstile Attendant
Usher

Column A
$
6.64

Hourly Rate of Pay
Column B
ASNA
6.89

1.25

TOTAL
8.14
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Classification

(2)

Barrier Attendant (Racing)
Change Room Attendant
Curtain Attendant
Door Attendant
Fence Attendant
Kennel Attendant/Dog Leader
Ride Operator
Stalls Attendant (Racing)
Ticket Collector/Examiner
Track Attendant

(3)

Scoreboard Operator
Scratching Board Operator/
Writer (Racing)

(4)

Column A
$
6.91
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Hourly Rate of Pay
Column B
ASNA

TOTAL

7.16

1.25

8.41

7.06

7.31

1.25

8.56

Parking Fee Collector
Kennel Supervisor
Programme Seller

7.14

7.39

1.25

8.64

(5)

Change Cashier
Gate Keeper
Ticket/Token Seller
Turnstile Operator

7.51

7.76

1.25

9.01

(6)

Scales—Assistant
Starter (Racing)

7.60

7.85

1.25

9.10

(7)

Supervisor of less than 10
employees

7.93

8.18

1.25

9.43

(8)

Supervisor of 10 or more
employees

8.89

9.14

1.25

10.39

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.

(1)
(2)
(3)
(4)
(5)
(6)

(7)

THERMAL INSULATION CONTRACTING INDUSTRY AWARD
NO. 1 OF 1978
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
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Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
6.—WAGES
(a)
Subject to Clause 7.—Special Rates and Provisions of this Award, the ordinary weekly wage shall be as set
out hereunder and shall be inclusive of all special rates and allowances and be paid as an "all purpose" rate.
(b)
The ordinary weekly wage of an employee (other than an apprentice) shall consist of the base rate, the
special payment and the Safety Net Adjustment, as set out in subclause (2) of this clause.
(c)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Wage Rates:
Base
Special
Safety Net
Total
Rate
Payment
Adjustments
Wage
$
$
$
Per Week
$
(a)
Sheetmetal Employee -

(b)
(c)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)
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1st Class
Sheetmetal Employee 2nd Class
Lagger 1st six months' experience
2nd & 3rd six months' experience
4th & 5th six months' experience
Thereafter

362.80

80.00

76.00

518.80

327.20

66.80

74.00

468.00

310.20
311.70
315.90
317.40

63.40
65.40
65.60
66.60

74.00
74.00
74.00
74.00

447.60
451.10
455.50
458.00

TICKETWRITERS’ AWARD
NO. 29 OF 1958
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
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payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
6.—WAGES
An employer on whom this award (or industrial agreement) is binding shall not increase the rate of wage payable to an
employee on the 5th February, 1988 or otherwise vary the conditions of employment applicable to an employee on that date so
as to increase that employer's labour costs except to the extent that any such increase has been authorised by the Commission
after that date.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(1)
An adult worker shall be paid per week the appropriate wage shown hereunder—
$
ASNA
Total Weekly
Wage
(a)
if engaged in the production of a price ticket by
282.20
50.00
332.20
the use of water colours the dimensions of which
do not necessitate its being cut out of a board
which exceeds in size an imperial sheet and/or
employed on Silk Screen work other than
designing and setting
(b)
if engaged in the production of a showcard by
291.50
50.00
341.50
the use of water colours and/or designing and/or
setting Silk Screen work the dimensions of
which do not exceed an an imperial sheet
(c)
if engaged in operating a "Printasign" machine
282.20
50.00
332.20
(d)
if engaged in the production of tickets and/or showcards to which paragraphs (a) and (b) of this subclause
do not apply, a worker shall be paid not less than the total wage prescribed from time to time for
signwriters under the Building Trades Award No. 31 of 1966.
(2)
For the purpose of subclause (1) of this clause, a price ticket which is a combination of a price ticket and a showcard
shall be deemed to be a showcard.
(3)
Junior Workers—
(Per cent of total rate prescribed in subclause (1)(a) of this clause)
%
Under 16 years of age
40
16 to 17 years of age
50
17 to 18 years of age
60
18 to 19 years of age
70
19 to 20 years of age
80
20 to 21 years of age
90
(4)
Casual Workers—
Any worker dismissed through no fault of his own before the expiration of one week of his employment shall be
considered casual and shall receive fifteen per cent above the rate specified for the work performed.
(5)
Leading Hands—
Any worker placed by the employer for not less than one day in charge of three or more other workers, shall be paid
$17.30 per week in addition to the wages prescribed herein.
(6)
A Junior Worker aged 19 to 20 who has less than twelve months' experience, shall be paid five per cent less than the
rate prescribed in subclause (3) of this clause until he or she completes such twelve months' experience. For the
purpose of this subclause, "experience" means experience in any class of work to which this award applies.

TIMBER WORKERS AWARD
NO. 36 OF 1950
52.—RATES OF PAY
(1)

Classifications
(a)
(i)
(ii)

Upon engagement all employees shall be classified in the group in which they are engaged to
work.
An employee will only be classified into a higher group where that employee has been trained and
has met the assessment and competence criteria established for the higher group and a vacancy
exists. Such reclassification will only be made where the employee is trained and capable of
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performing the relevant duties of the higher group to the required standard. The grouping of
employees is provisional on the employee remaining willing and able to perform the duties
required in the group in which he/she is classified.
(iii)
(aa)
The assessment of employees will be carried out by an employee nominated by the
Works Manager who will normally be a supervisor but may be an employee suitably
qualified in that trade or calling.
(bb)
At the employee's request re-examination will be carried out by a panel consisting of the
supervisor, the employee's representative and a suitably qualified employee of the
employee's choice with knowledge of the area of work and the Manager or the
Manager's delegate.
(cc)
Should the re-examiners reach a tied decision, then this matter may be referred to a
Board of Reference for determination.
(iv)
An employee classified to a higher group will have his/her performance subject to review and the
employer may, should the employee's performance be unsatisfactory, revert the employee's
classification to the previous level.
(v)
At the employee's request, the demotion will be re-examined by a panel consisting of the
Supervisor, the employee's representative, a suitably qualified employee of the employee's choice
with knowledge of the area of work and the Manager or the Manager's delegate.
(vi)
Provided that no employee is to be prejudiced by acting or failing to act in a manner provided for
in this paragraph (a).
Employees will be classified into groups as follows—
(i)
Timber Industry Employee—Group 1
(Relativity to Group 5—78%)
Timber Industry Group 1 employee shall mean an employee classified as such who is engaged on
work in connection with or incidental to the production, maintenance and distribution operations
of the employer. The Timber Industry Group 1 employee may be required by the employer to
perform any, but not necessarily all of the duties listed in subclause (2) hereof, and for training
purposes, the duties of higher classifications of employees. After a period of three months the
employer and employee shall review the employee's classification of work.
(ii)
Timber Industry Employee—Group 2
(Relativity to Group 5—82%)
Timber Industry Group 2 employee shall mean an employee classified as such who is engaged on
work in connection with or incidental to the production, maintenance and distribution operations
of the employer. The Timber Industry Group 2 employee may be required by the employer to
perform any, but not necessarily all of the duties listed in subclause (2) hereof.
In addition, the Timber Industry Group 2 employee will perform those duties of a lower
classification related to the duties listed in subclause (2) hereof, and for training purposes, the
duties of higher classifications of employees.
(iii)
Timber Industry Employee—Group 3
(Relativity to Group 5—87.4%)
Timber Industry Group 3 employee shall mean an employee classified as such who is engaged on
work in connection with or incidental to the production, maintenance and distribution operations
of the employer. The Timber Industry Group 3 employee may be required by the employer to
perform any, but not necessarily all of the duties of the positions listed in subclause (2) hereof.
In addition, the Timber Industry Group 3 employee will perform those duties of a lower
classification related to the duties listed in subclause (2) hereof, and for training purposes, the
duties of higher classifications of employees.
(iv)
Timber Industry Employee—Group 4
(Relativity to Group 5—92.4%)
Timber Industry Group 4 employee shall mean an employee classified as such who is engaged on
work in connection with or incidental to the production, maintenance and distribution operations
of the employer. The Timber Industry Group 4 employee may be required by the employer to
perform any, but not necessarily all of the duties of the positions listed in subclause (2) hereof.
In addition, the Timber Industry Group 4 employee will perform those duties of a lower
classification related to the duties listed in subclause (2) hereof, and for training purposes, the
duties of higher classifications of employees.
(v)
Timber Industry Employee—Group 5
Classification in this group shall be dependent upon an employee holding the appropriate trade
qualifications or an employee qualified and/or engaged to perform any of the duties of a Timber
Industry Group 5 Employee.
The Timber Industry Group 5 employee shall mean an employee classified as such who is
engaged on work in connection with or incidental to the production, and distribution operations of
the employer. The Timber Industry Group 5 employee may be required by the employer to
perform any, but not necessarily all of the duties of the positions listed in subclause (2) hereof.
In addition, the Timber Industry Group 5 employee will perform those duties of a lower
classification related to the duties listed in subclause (2) hereof, and for training purposes, the
duties of higher classifications of employees.
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(vii)
(2)

Timber Industry Employee—Group 6
(Relativity to Group 5—105%)
Classification in this group shall be dependent upon an employee holding the appropriate
advanced trade qualifications or an employee qualified and/or engaged to perform any of the
duties of a Timber Industry Group 6 employee.
Timber Industry Group 6 employee shall mean an employee classified as such who is engaged on
work in connection with or incidental to the production, and distribution operations of the
employer. The Timber Industry Group 6 employee may be required by the employer to perform
any, but not necessarily all of the duties of the positions listed in subclause (2) hereof.
In addition, the Timber Industry Group 6 employee will perform those duties of a lower
classification related to the duties listed in subclause (2) hereof, and for training purposes, the
duties of higher classifications of employees.
Provided that a holder of a Certificate in Timber Technology who is engaged in groups one to five
shall be paid at one level higher than the level at which he/she would otherwise be paid.

Duties
(a)

Breaking Down Saws:
(i)
Sawyers planking out and/or flitching to size with fully mechanised unit
(ii)
Specialist scribe saw operator
(iii)
Sawyers other than (i) or (ii)
(iv)
Assistants including hookperson other than item (v)
(v)
Hookperson who in addition operates chain or other power driven saw
(vi)
Log measurer
(b)
Benchmen:
(i)
No. 1
(ii)
No. 2
(iii)
No. 3
(iv)
No. 4
(c)
Stub Edger
(d)
Dockers—Log Sawmilling Section:
(i)
Responsible person at main docker
(ii)
Tallyperson at main docker
(iii)
Dockerperson at main docker
(iv)
Responsible person at No. 2 Bench Docker
(v)
Tallyperson at No. 2 Bench Docker
(vi)
Dockerperson No. 2 Bench Docker
(vii)
Responsible person other dockers
(viii)
Tallyperson other dockers
(ix)
Dockerperson other dockers
For the purpose of this paragraph where the only timber fed to the No. 2 bench is from the No. 1 bench and that
timber is not equal in amount to that handled by the No. 1 bench then "No. 2 Bench Docker" shall be deemed to
be "other docker".
(e)
Pullers-out and/or assistants on No. 1 Bench:
(i)
Single handed on dead or hand propelled roller
(ii)
Double handed as in (i)
(iii)
Friction Feed
(f)
Pullers-out and/or assistants on No. 2 and 3 Bench
(g)
Power driven cross sawyer other than docking saw
(h)
Mill or Yard Hand
(i)
Kiln Attendant
(j)
(i)
Kiln Operator
(ii)
Kiln Controller
(k)
Rosser Head Debarker Operator (at sawmill)
(l)
(m)
(n)
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(i)
Saw Doctor
(ii)
Specialist Saw Doctor
Saw Filer or Sharpener
Stackers:
(i)
Block stacker of timber, plywood or veneer
(ii)
For seasoning by means of stripping or other recognised method
(iii)
Pulling off sleepers or sawn timber with a cross section greater than
25000 square millimetres
(iv)
Pulling off sawn timber—other

Group
6
4

2
5
4
3
2
5
3
3
2
3
3
2
2
2
2

3
3
3
2
3
1
3
4
5
3
5
6
4
2

2
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(o)

(p)
(q)

(r)

Tallyperson (other than Docker):
(i)
Responsible for making up orders
(ii)
Others
Watchperson
Dockerperson—Machining Section:
(i)
Computerised optimizer
(ii)
Who grades or selects timber for joinery or machining
(iii)
Other
Wood-Machining Section:
(i)
Shaper
(ii)
Flooring machinist—fast feed
(iii)
Fast feed sizer
(iv)
Grinder whose principal duties include grinding knives and cutters
(v)
Moulding Machinist or two, three or four-sided Planer:
(aa)
who is required to set up the machine
(bb)
who is not required to set up the machine
(vi)
Buzzer:
(aa)
who is required to do other than planing one face and
squaring edge and who is required to set up his/her
own machine
(bb)
other
(vii)
Tenoner:
(aa)
who is required to set up his/her machine
(bb)
other
(viii)
Thicknesser:
(aa)
who is required to set up his/her own machine and grind
his/her knives and cutters
(bb)

who is required to set up his/her own machine but not required
to grind his/her knives and cutters

4
2
5
5
5

5
3
5

3
5
3
5

3

(ix)

(s)
(t)
(u)

(v)

(w)
(x)

(y)

Chain Morticer/Morticer Finger Jointer:
(aa)
required to set up his/her machine
(bb)
other
(x)
Grader and Feeder, Fastfeed or Mosaic Flooring Machine
(aa)
who is required to set up his/her machine
(bb)
other
(xi)
Grader behind Fastfeed Flooring Machine
(xii)
Tailer-out Four-Sider Planner
(xiii)
Floor Sanding Machine
(ivx)
End Matcher:
(aa)
required to set up his/her own machine
(bb)
other
(i)
Mill Waste Chipper Attendant
(ii)
Mill Waste Chipper Attendant who sets up and changes knives
Belt repairers whilst so engaged other than machinist or sawyer repairing his/her own belts
(i)
Specialist Carpenter and/or Joiner
(ii)
Carpenters and/or Joiners
(iii)
Bush Carpenter
(iv)
Tradespersons Assistant
Faller:
(i)
Hardwood/Softwood Restricted Ticket
(ii)
Hardwood/Softwood Open Ticket
(iii)
Hardwood Open Ticket and more than one year's experience
Sleeper loader or turner loading sleepers over 1.52 metres from truck level or lower
Boom Arm Loader Operator:
(i)
Trainee
(ii)
Appointed
Mill Cleaner

4
3
2

5
3
5
3
3
2
3
3
2
2
2
6
5
4
3
3
4

2
5
2
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(z)
(ab)
(ac)

(ad)
(ae)
(af)

(ag)
(ah)
(ai)
(aj)
(ak)
(al)

(am)

(an)
(ao)

(ap)
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Mill Greaser
(i)
Millwright
(ii)
Specialist Millwright
Timber Treatment Plant:
(i)
Pine Pole Debarking Machine Operator
(ii)
Pine Pole Debarking Machine Puller-out who is required to grade and tally logs
and then only from such time as he/she is required to so act
(iii)
Pine Pole Treatment Plant Operator
(iv)
Tractor Driver (on rails)
Sanitary Person
Splicer
Spotters:
(i)
Circular Saw
(ii)
Vertical Saw
Swamper (logging with loader/tractor)
Mechanised transfer operator
Operator electrical overhead traverser
(i)
Driver of front end loader in bush
(ii)
Driver of front end loader in mill
Crane or Fork Lift assistant
Chain Saw Operator (Bush):
(i)
Other than faller
(ii)
Engaged on salvage operation
Crawler Tractor Operators:
(i)
Up to and including Class 3 without power operated attachments
Up to Class 2 with power operated attachments
(ii)
Class 4 and 5 without power operated attachments.
Class 3 and 4 with power operated attachments
(iii)
Above Class 5 without power operated attachments.
Class 5 and 6 with power operated attachments
(iv)
Above Class 6 with power operated attachments
Note: Crawler Tractors are classified in accordance with Australian Standard D4-1964
"classification of Crawler Tractor by weight" as follows
Class:
1 Shipping weight (lbs) up to 3000 2 over 3000 up to 6000
3 over 6000 up to 10000
4 over 10000 up to 15000
5 over 15000 up to 25000
6 over 25000 up to 40000
7 over 40000 up to 60000
8 over 60000 up to 80000
9 over 80000
Tractor using power operated attachments
Power Grader Operators:
(i)
Under 50 net engine horse power
(ii)
Between 50 and 100 net engine horse-power
(iii)
Over 100 net engine horse-power
Diamond Mill
(i)
Conveyor Operator (Woodchip)
(ii)
Chipper on Feed Operator
(iii)
Rail Truck Loader Attendant
(iv)
Chip Screen Attendant
(v)
Chip Tester
(vi)
Debarker Operator (Woodchip)
(vii)
Log Washer
(viii)
Pulpwood Cutter and/or Splitter
(ix)
Splitting Machine, Log Operator
(x)
Weighbridge Attendant
(xi)
Twin Saw Operator
(xii)
Grinder whose principal duty is grinding chipper knives
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Group
3
5
6
4

5
4
4
3
4
2
2
3
3
5
4
2
3
5

5
5
5

3
3
3
4
4
5
4
3
3
5
2
2
3
4
5
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(xiii)

Security Train Unloader
(aa)
Small Log Line Operator
(bb)
Mobile Log Line Controller
Trainee in all positions up to first 3 months of employment
Forwarder Driver
Harvester
Processor (Bell Logger)
Delimber
Skidder
Truck Mechanic

(3)

(4)

81 W.A.I.G.
Group
4
4
6

(aq)
(ar)
5
(as)
5
(at)
5
(au)
4
(av)
5
(aw)
5
Wages
The minimum rate of wage for employees covered by this award, excluding those employees provided for in subclause
(4) hereof, shall be—
(a)
Timber Industry Employee—
RATE
ASNA
TOTAL RATE
$
$
$
Group 1
349.40
64.00
413.40
Group 2
366.10
64.00
430.10
Group 3
388.60
64.00
452.60
Group 4
409.50
64.00
473.50
Group 5
441.20
66.00
507.20
Group 6
462.10
66.00
528.10
(b)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Transport—Employee Groups
The minimum rate of wage for employees covered by this award, as defined below shall be—
(a)
Timber Industry Transport Employee—
RATE
ASNA
TOTAL RATE
$
$
$
Group 1
406.20
64.00
470.20
Group 2
417.70
64.00
481.70
Group 3
425.30
64.00
489.30
Group 4
433.00
64.00
497.00
Group 5
440.70
66.00
506.70
Group 6
459.70
66.00
525.70
Group 7
471.20
66.00
537.20
Group 8
490.30
66.00
554.30
(b)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(c)
Employees under this subclause shall be defined as follows—
Group 1
(i)
Driver, rigid vehicle from 4.5 to 13.9 tonnes GVM or GCM (Gross Vehicle
Mass) (Gross Combination Mass)
(ii)
Driver, fork lift up to and including 5 tonnes lifting capacity
(iii)
Driver, tractor without power operated attachments
Group 2
(i)
Driver Rigid Vehicle over 13.9 tonnes GVM or GCM and up to 13 tonnes
capacity
(ii)
Straddle carrier driver
(iii)
Driver of dump truck (unlicensed)
(iv)
Driver of fork lift over 5 and up to 10 tonnes lifting capacity
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Group 3
(i)
(ii)
(iii)
(iv)

Driver articulated vehicle to 22.4 tonnes GCM
Driver rigid vehicle and heavy trailer to 22.4 tonnes GCM
Driver rigid vehicle 4 or more axles over 13.9 tonnes GVM or GCM
Driver of fork lift over 10 and up to 34 tonnes lifting capacity

(i)
(ii)
(iii)
(iv)
(v)

Driver low loader to 43 tonnes GCM
Driver articulated vehicle over 22.4 tonnes GCM and up to 39 tonnes capacity
Driver mobile crane up to 25 tonnes lifting capacity
Driver rigid vehicle and heavy trailer over 22.4 tonnes GCM
Driver of fork lift over 34 tonnes lifting capacity

(i)
(ii)
(iii)

Driver articulated vehicle over 22.4 tonnes GCM over 39 and up to 60 tonnes
capacity
Driver multiple articulated vehicle up to 53.4 tonnes GCM
Driver low loader over 43 tonnes GCM (for each additional complete tonne
over 43 an extra 79 cents as part of the weekly wage rate for all purposes shall
be payable)

(i)
(ii)

Driver mobile crane over 25 and up to 50 tonnes lifting capacity
Driver multiple articulated vehicle over 53.4 tonnes up to 94 tonnes GCM up
to 65 tonnes capacity

(i)

Driver multiple articulated vehicle over 94 tonnes GCM up to 75 tonnes
capacity
Driver of mobile crane over 50 tonnes lifting capacity

Group 4

Group 5

Group 6

Group 7

(ii)
Group 8
(i)

Driver multiple articulated vehicle over 94 tonnes GCM over 75 and up to 95
tonnes capacity (for each additional complete tonne over 95 an extra 79 cents
as part of the weekly wage rate for all purposes shall be payable)

(5)

Junior Employees
In addition to such amounts as may be prescribed by subclause (2) of Clause 9.—Junior Employees, junior employees
shall receive the following percentage of a Timber Industry Employee Group 1 wage rate inclusive of supplementary
payment—
Under 17 years of age
45%
Between 17 & 18 years of age
55%
Between 18 & 19 years of age
80%
Over 19 years of age
100%

(6)

Apprentices
Apprentices shall receive the following percentage of a Timber Industry Employee Group 5 wage rate inclusive of
supplementary payment—
Four Year Term First Year
50%
Second Year
60%
Third Year
75%
Fourth Year
90%

(7)

Leading Hand
In charge of 3—10 employees—an extra $17.00 per week.
In charge of 11—20 employees—an extra $25.60 per week
In charge of over 20 employees—an extra $33.20 per week.
(8)
Award Rate of Pay Maintenance
An employee who was receiving an award rate of pay which was in excess of the rate prescribed in the order of the
Western Australian Industrial Relations Commission in matter No. 768 of 1993, shall have his or her rate preserved
until agreement is reached between the parties, or the Commission determines that the differential is to be absorbed.
(9)
Minimum Adult Wage
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult Award Wage
unless otherwise provided in this clause.
(i)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of the
first pay period commencing on or after 1st August 2001.
(ii)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments from
State Wage Case decisions.
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(iii)
(iv)
(v)

(vi)

(vii)

(1)

(3)
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Unless otherwise provided for in this subclause, adults employed as casual or part time employees shall not be paid less
than pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates provision
to the Minimum Adult Award Wage of $413.40 per week.
(aa)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships, or
Jobskills traineeships or to other categories of employees who by prescription are paid less than the minimum
award rate.
(bb)
Liberty to apply is reserved in relation to employees excluded under (aa) above and any special categories of
employees not included here or otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this subclause the Minimum Adult Award Wage shall—
(aa)
apply to all work in ordinary hours.
(bb)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult apprentice in
force on 13th November 1997.

TIMBER YARD WORKERS AWARD
NO. 11 OF 1951
29.—WAGES
The minimum rates of wages payable to employees employed in classifications contained in subclause (2) of this
clause shall be as follows—
Broadbanded Groups
Base Rate
Supplementary
Arbitrated Safety Net
Total Minimum
Payment
Adjustment
Weekly Rate (38
Hours)
$
$
$
$
1
284.80
40.60
88.00
413.40
2
299.50
42.50
88.00
430.00
3
319.20
45.40
88.00
452.60
4
337.40
48.10
88.00
473.50
5
365.20
52.00
90.00
507.20
6
383.50
54.60
90.00
528.10
The minimum rates of wages payable to employees employed in classifications contained in this subclause shall
be as follows—
Broadbanded Groups
Base Rate
Supplementary
Arbitrated Safety Net
Total Minimum
Payment
Adjustments
Weekly Rate (38
Hours)
$
$
$
$
1
327.70
46.80
88.00
462.50
2
334.40
47.80
88.00
470.20
3
344.50
49.20
88.00
481.70
4
351.10
50.20
88.00
489.30
5
357.90
51.10
88.00
497.00
Grade 1
(i)
Driver, rigid vehicle to 4.5 tonnes GVM (Gross Vehicle Mass)
(ii)
Driver of tow motor
Grade 2
(i)
Driver Rigid Vehicle from 4.5 tonnes to 13.9 tonnes GVM or GCM (Gross Combination Mass)
(ii)
Driver, fork lift up to and including 5 tonnes lifting capacity
Grade 3
(i)
Driver rigid vehicle over 13.9 tonnes GVM or GCM and up to 13 tonnes capacity
(ii)
Straddle Carrier Driver
(iii)
Driver of fork lift over 5 and up to 10 tonnes lifting capacity
Grade 4
(i)
Driver, articulated vehicle to 22.4 tonnes GCM
(ii)
Driver, rigid vehicle and heavy trailer to 22.4 tonnes GCM
(iii)
Driver, rigid vehicle 4 or more axles over 13.9 tonnes GVM or GCM
(iv)
Driver of fork lift over 10 and up to 34 tonnes lifting capacity
Grade 5
(i)
Driver, articulated vehicle over 22.4 tonnes GCM and up to 39 tonnes capacity
(ii)
Driver, rigid vehicle and heavy trailer to 22.4 tonnes GCM
(iii)
Driver of fork lift over 34 tonnes lifting capacity
An employee who, in the course of his/her employment, drives a vehicle with self loading equipment which requires
the possession of a certificate of competency shall be paid an extra $9.91 per week.
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(4)

Apprentices: Apprentices shall be paid a percentage of the total minimum award rate as prescribed for Group 5A of
subclause (1) of this clause as follows—
Rate
Four Year Term
%
First Year
50
Second Year
60
Third Year
75
Fourth Year
90
(5)
Junior Employees: Employees less than 19 years of age who are not apprentices shall be paid a percentage of the
total minimum award rate for Group 1 of subclause (1) of this clause as follows—
Under 17 years of age
45
17 years of age
55
18 years of age
70
(6)
Leading Hands—
In charge of 3—10 employees—extra
$17.20
In charge of 11—20 employees—extra
$25.87
In charge of over 20 employees—extra
$33.59
(7)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
30.—MINIMUM WAGE—ADULT MALES AND FEMALES
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult Award
Wage unless otherwise provided in this clause.
(i)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the
beginning of the first pay period on or after 1st August 2001.
(ii)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions.
(iii)
Unless otherwise provided in this subclause adults employed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award Wage according to the hours worked.
(iv)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provision to the Minimum Adult Award Wage of $413.40 per week.
(v)
(aa)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
traineeships, or Jobskills traineeships or to other categories of employees who by prescription are
paid less than the minimum award rate.
(bb)
Liberty to apply is reserved in relation to employees excluded under (aa) above and any special
categories of employees not included here or otherwise in relation to the application of the
Minimum Adult Award Wage.
(vi)
Subject to this subclause the Minimum Adult Award Wage shall —
(aa)
apply to all work in ordinary hours.
(bb)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during
sick leave, long service leave and annual leave and for all other purposes of this award.
(vii)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult
apprentice in force on 13th November 1997.
(viii)
The rates of pay in this award include the minimum weekly wage for adult employees payable under the
2001 State Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will
be offset against any equivalent amounts in rates of pay received by employees whose wages and
conditions of employment are regulated by this award which are above the wage rates prescribed in this
award. Such above award payments include wages payable pursuant to enterprise agreements, consent
awards or award variations to give effect to enterprise agreements and over award arrangements.
Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles,
excepting those resulting from enterprise agreements are not to be used to offset the adult minimum wage.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate requires
specific mention as at 13th November 1997

TIN AND ASSOCIATED MINERALS MINING AND PROCESSING INDUSTRY AWARD
NO. 14 OF 1971
26.—WAGE RATES
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
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Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
An employer on whom this award (or industrial agreement) is binding shall not increase the rate of wage payable to an
employee on the 5th February, 1988 or otherwise vary the conditions of employment applicable to an employee on that date so
as to increase that employer's labour costs except to the extent that any such increase has been authorised by the Commission
after that date.
The following shall be the minimum rates of wages per week payable to workers covered by this award—
Rate Per Week
Column A
Column B
ASNA
Total
06/10/88
06/04/89
$
$
$
$
(1)
(a)
Surface Section:
Pit Controllers
314.20
324.20
50.00
374.20
General Hand
267.00
277.00
50.00
327.00
Plant Operators—
Primary Metallurgical Plants
Grade (1)
289.90
299.90
50.00
349.90
Grade (2)
283.50
293.50
50.00
343.50
Grade (3)
277.40
287.40
50.00
337.40
Plant Operators Secondary Metallurgical Plants
Grade (1)
296.40
306.40
50.00
356.40
Grade (2)
289.90
299.90
50.00
349.90
Grade (3)
283.50
293.50
50.00
343.50
Laboratory Assistants
Grade (1)
296.40
306.40
50.00
356.40
Grade (2)
289.90
299.90
50.00
349.90
Grade (3)
283.50
293.50
50.00
343.50
Field Operators
Grade (1)
Operators of equipment
in excess of
375 kw
310.00
320.00
50.00
370.00
Grade (2)
(i)
Operators of Equipment
305.70
315.70
50.00
365.70
225-375 kw
Operators
of
Semi(ii)
Trailer Ore Truck
(iii)
Grader
Operators
Grade (3)
(i)
Operators of Equipment
300.30
310.30
50.00
360.30
95-225 kw
(ii)
Motor Truck Drivers
(iii)
Water Truck Drivers
Grade (4)
Operators of Equipment
50-95
291.90
301.90
50.00
351.90
kw
Grade (5)
Operators of Mechanical Drilling
283.50
293.50
50.00
343.50
Rig
Grade (6)
Drillers Assistant
276.20
286.20
50.00
336.20
Field and Survey Hand
Storeman
Note:

(b)

The classification of Operators of Equipment includes Front End Loader Driver, Bulldozer Driver and
similar types of mobile plant.
Rehabilitation Hands
Grade (1)
289.90
299.90
50.00
349.90
Grade (2)
283.50
293.50
50.00
343.50
Grade (3)
277.40
287.40
50.00
337.40
Underground Section
Trucker
270.20
280.20
50.00
330.20
Tool Carrier
270.20
280.20
50.00
330.20
Shoveller
270.20
280.20
50.00
330.20
Diamond Drillers Assistant
279.50
289.50
50.00
339.50
Pipe Assembler
279.50
289.50
50.00
339.50
Sampler
279.50
289.50
50.00
339.50
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Hydraulic Drill Operator
279.50
289.50
50.00
339.50
Popper Machine Man
279.50
289.50
50.00
339.50
Air Hoist Operator
279.50
289.50
50.00
339.50
Electric Hoist Operator
279.50
289.50
50.00
339.50
Pump Attendant
279.50
289.50
50.00
339.50
Ventilation Man
279.50
289.50
50.00
339.50
Platelayer
283.60
293.60
50.00
343.60
Train Crew
283.60
293.60
50.00
343.60
Mechanical Loader Operator
283.60
293.60
50.00
343.60
Scraper Hauler Operator
283.60
293.60
50.00
343.60
Braceman
283.60
293.60
50.00
343.60
Platman
283.60
293.60
50.00
343.60
Skipman
283.60
293.60
50.00
343.60
Scalers
283.60
293.60
50.00
343.60
Rock Drillman in all other places
288.60
298.60
50.00
348.60
Rock Drill man in all other places
296.20
306.20
50.00
356.20
including open-cut
Sanitary Man
296.50
306.50
50.00
356.50
Timberman—Other
301.10
311.10
50.00
361.10
Rock Drillman in rises
304.90
314.90
50.00
364.90
Rock Drillman in winzes
304.90
314.90
50.00
364.90
Diamond Driller —
(a)
Up to 20 h.p.
304.90
314.90
50.00
364.90
(b)
Over 20 h.p.
304.90
314.90
50.00
364.90
Timberman—Shaft
312.90
322.90
50.00
372.90
Rock Drill man in Shaft
312.90
322.90
50.00
372.90
Hauler Operator
318.90
328.90
50.00
378.90
Hydraulic Twin and Treble Boom—
326.30
336.30
50.00
386.30
Jumbo Operator
Leading Hands: Workers appointed by the employer as leading hands shall be paid the following amounts in
addition to the ordinary rates of pay—
$
(a)
If placed in charge of not less
than three and not more than
ten other workers
14.30
(b)
If placed in charge of more than
ten and not more than twenty
other workers
21.80
(c)
If placed in charge of more
than twenty other workers
28.50
Industry Allowance: In addition to the rates of wages specified in subclause (1) of this clause and subclause (1) of
Clause 29, workers shall receive as compensation for all the disabilities associated with the industry an amount of
$7.00 per week for forty hours.
Junior Workers: (percentage of General Hand rate)
%
Under 17 years of age
55
At 17 years of age
65
At 18 years of age
80
At 19 years of age
Appropriate Adult
Rate
Casual Workers: A casual worker shall be paid 15 percent in addition to the ordinary rate for his class of work.
29.—MESS PERSONNEL
The minimum rate of wages per week payable to mess personnel shall be as follows—
Rate Per Week
ASNA
TOTAL
Column A
Column B
WAGE
06/10/88
06/04/89
$
$
Head Cook
Cook
Mess Attendant

287.40
279.50
242.10

297.40
289.50
252.10

50.00
50.00
50.00

347.40
339.50
302.10
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The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(2)
All time worked by workers in the mess outside the daily spread of twelve hours or in excess of forty hours in any
one week shall be deemed overtime and be paid for at the rate of time and one half. Provided that overtime in excess
of four hours in any one week shall be paid for at the rate of double time.
(3)
All time worked during ordinary hours on a Saturday shall be paid for at the rate of time and one half, on a Sunday
at the rate of time and three quarters and on a holiday at the rate of double time.
(4)
The provisions of clauses—
8.
Hours
9.
Overtime
10.
Shift Work
11.
Saturday Work
12.
Sunday and Holiday Work
shall not apply to mess personnel.
31.—MINIMUM WAGE
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult Award
Wage unless otherwise provided in this clause.
(i)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the
beginning of the first pay period on or after 1st August 2001.
(ii)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions.
(iii)
Unless otherwise provided in this subclause adults employed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award Wage according to the hours worked.
(iv)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provision to the Minimum Adult Award Wage of $413.40 per week.
(v)
(aa)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
traineeships, or Jobskills traineeships or to other categories of employees who by prescription are
paid less than the minimum award rate.
(bb)
Liberty to apply is reserved in relation to employees excluded under (aa) above and any special
categories of employees not included here or otherwise in relation to the application of the
Minimum Adult Award Wage.
(vi)
Subject to this subclause the Minimum Adult Award Wage shall —
(aa)
apply to all work in ordinary hours.
(bb)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during
sick leave, long service leave and annual leave and for all other purposes of this award.
(vii)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult
apprentice in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate requires specific
mention as at 13th November 1997.)

(1)
(2)
(3)
(4)
(5)
(6)

TITANIUM OXIDE MANUFACTURING AWARD 1975
NO. 8 OF 1975
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
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(7)

Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
21.—WAGES
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(1)
The minimum weekly rates of wage payable to employees covered by this award shall be—

(a)

(b)

(c)
(d)
(e)
(f)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

General Hand:
First Year
Thereafter
Plant Operators:
First Year
Thereafter
Mobile Plant Operator:
Senior Plant Operator:
Leading Hand Plant
Operator:
Senior Leading Hand:

$ PER WEEK

ASNA

TOTAL

298.10
301.80

50.00
50.00

348.10
351.80

298.10
301.80
311.10
317.10

50.00
50.00
50.00
50.00

348.10
351.80
361.10
367.10

329.60
343.80

50.00
50.00

379.60
393.80

TRAINING ASSISTANTS’ AND COMMUNITY SUPPORT STAFF (CEREBRAL PALSY ASSOCIATION)
AWARD 1987
NO. A 16 OF 1986
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
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(8)

(1)
(2)
(3)
(4)
(5)
(6)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

81 W.A.I.G.

payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
14.—WAGES
(a)
TRAINING ASSISTANTS AND SUPPORT STAFF—
Base Rate
- Arbitrated Safety
Total Rate
Net Adjustments Per
Per Week
Per Week
Week
$
$
$
1st year of employment
395.90
88.00
483.90
2nd year of employment
407.30
88.00
495.30
3rd year of employment
422.20
90.00
512.20
4th year of employment
434.50
90.00
524.50
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Senior Community Support Staff—
Employees who are required to co-ordinate the activities of Community Support Staff shall be designated as
Senior Community Support Staff and they shall be paid an in-charge allowance of $748.10 per annum in addition
to the rates of pay specified in subclause (1) of this clause.
Junior Training Assistants and Community Support Staff—
A Junior Training Assistant or Community Support Assistant shall be paid the following percentage of the rate
prescribed for a Training Assistant in their first year of employment.
%
At or under 17 years of age
70
At 18 years of age
80
At 19 years of age
90
At 20 years of age
Adult Rates
An employee who has had previous experience relevant to employment covered by this award may have that
experience taken into account in determining the year of employment at which an employee is appointed and paid.
A casual employee shall be paid 20% in addition to the rates prescribed in this clause.
Where the term "year of employment" is used in this clause, it shall mean all service whether full-time or part-time
and regardless of the class of work with that employer. Such service shall be calculated in periods of calendar years
from the date of commencement of work with the employer and by automatic progression subject to satisfactory
service. Provided that in determining the rate of wage of an employee 19 years of age and over, service prior to
attaining the age of 19 years shall not be counted in determining the total service of an employee for the purpose of
this clause.
The hourly rate for an employee working an average of 38 hours per week shall be calculated by dividing the weekly
rate herein expressed by 40.
The hourly rate for an employee actually working 38 hours shall be calculated by dividing the weekly rate herein
expressed by 38.

THE TRANSPORT TRUST SALARIED OFFICERS’AWARD
NO. 3 OF 1977
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
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Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

SCHEDULE D
SALARIES
Annual salaries applicable to officers covered by this Award.
Level

Level 1
Under 17 years
17 years
18 years
19 years
20 years
1.1
1.2
1.3
1.4
1.5
1.6
1.7
1.8
1.9
Level 2
2.1
2.2
2.3
2.4
2.5
Level 3
3.1
3.2
3.3
3.4
Level 4
4.1
4.2
4.3
Level 5
5.1
5.2
5.3
5.4
Level 6
6.1
6.2
6.3
6.4

Salary Per
Annum
$ pa

1st, 2nd & 3rd
Arbitrated Safety
Net Adjustment
$ pa

$10 Arbitrated
Safety net
Adjustment
$ pa

ASNA
1999, 2000 &
2001

Total
$ pa

10,445
12,207
14,238
16,481
18,507
20,331
20,983
21,634
22,281
22,932
23,583
24,332
24,850
25,616

642
750
876
1,014
1,140
1,251
1,251
1,251
1,251
1,251
1,251
1,251
1,251
1,251

268
313
366
423
475
522
522
522
522
522
522
522
522
522

1,072
1,253
1,461
1,692
1,900
2,087
2,087
2,087
2,087
2,192
2,192
2,192
2,088
2,088

12,427
14,523
16,941
19,610
22,022
24,191
24,843
25,494
26,141
26,897
27,548
28,297
28,711
29,477

26,533
27,236
27,975
28,756
29,573

1,251
1,251
1,251
1,251
1,251

522
522
522
522
522

2,088
2,088
2,192
2,192
2,192

30,394
31,097
31,940
32,721
33,538

30,696
31,571
32,473
33,399

1,251
1,251
1,251
1,251

522
522
522
522

2,192
2,192
2,192
2,192

34,661
35,536
36,438
37,364

34,669
35,664
36,688

1,251
1,251
1,251

522
522
522

2,192
2,192
2,192

38,634
39,629
40,653

38,660
39,993
41,378
42,815

1,251
1,251
1,251
1,251

522
522
522
522

2,192
2,192
2,192
2,192

42,625
43,958
45,343
46,780

45,126
46,697
48,323
50,059

1,251
1,251
1,251
1,251

522
522
522
522

2,192
2,192
2,192
2,192

49,091
50,662
52,288
54,024

SCHEDULE E
SALARIES—SPECIFIED CALLINGS
Officers, who possess a relevant tertiary level qualification, or equivalent determined by the employer and who are employed
in the callings of Agricultural Scientist, Architect, Dental Officer, Education Officer, Engineer, Geologist, Laboratory
Technologist, Land Surveyor, Legal Officer, Librarian, Medical Officer, Planning Officer, Probation and Parole Officer,
Psychiatrist, Clinical Psychologist, Psychologist, Quantity Surveyor, Scientific Officer, Social Worker, Superintendent of
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Education, Therapist (Occupational, Physio or Speech), Veterinary Scientist, or any other professional calling determined by
the employer, shall be entitled to annual salaries as follows—
1st, 2nd & 3rd
$10 Arbitrated
ASNA
Total
Level
Salary Per
Arbitrated Safety
Safety Net
1999, 2000 &
$ pa
Annum
Net Adjustments
Adjustment
2001
$ pa
$ pa
$ pa
Level 2/4
1st year
26,533
1,251
522
2,088
30,394
2nd year
27,975
1,251
522
2,192
31,940
3rd year
29,573
1,251
522
2,192
33,538
4th year
31,571
1,251
522
2,192
35,536
5th year
34,669
1,251
522
2,192
38,634
6th year
36,688
1,251
522
2,192
40,653
Level 5
1st year
38,660
1,251
522
2,192
42,625
2nd year
39,993
1,251
522
2,192
43,958
3rd year
41,378
1,251
522
2,192
45,343
4th year
42,815
1,251
522
2,192
46,780
Level 6
1st year
45,126
1,251
522
2,192
49,091
2nd year
46,697
1,251
522
2,192
50,662
3rd year
48,323
1,251
522
2,192
52,288
4th year
50,059
1,251
522
2,192
54,024

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

(1)
(2)

TRANSPORT WORKERS (GOVERNMENT) AWARD, 1952
NO. 2A OF 1952
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
5A.—SPECIAL PAYMENT AND SAFETY NET ADJUSTMENT
The special payment contained in subclause (1) of Clause 5.—Wages of this Award shall form part of the total wage
and is included in the Total Weekly Wage.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

81 W.A.I.G.
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5.—WAGES
Adult employees—
An adult employee shall be paid the following total weekly wage which is comprised of the components for base rate
and supplementary payment. All components of the total weekly wage are payable for all purposes of this award.

Group 1
Motor driver's assistant
Loader
Driver of mechanical horse with or
without trailer
Group 2
Driver rigid vehicle to 4.5 tonnes
GVM (Gross Vehicle Mass) or GCM
(Gross Combination Mass)
Employee riding a motorcycle in the
course of employment
Driver of tow motor
Group 3
Driver rigid vehicle 4.5 to 13.9
tonnes GVM or GCM
Driver of fork lift up to and including
4500 kg lifting capacity
Driver of tractor without power
operated attachments
Group 4
Driver rigid vehicle over 13.9 tonnes
GVM or GCM
Straddle carrier driver
Driver of fork lift over 4500 kg and
up to 9000 kg lifting capacity
Group 5
Driver articulated vehicle up to 22.4
tonnes GCM
Driver rigid vehicle and heavy trailer
up to 22.4 tonnes GCM
Driver rigid vehicle 4 axles over 13.9
tonnes GVM
Driver of fork lift over 9000 kg
lifting capacity
Group 6
Driver low loader up to 43 tonnes
GCM
Driver articulated vehicle over 22.4
tonnes GCM
Driver rigid vehicle and heavy trailer
over 22.4 tonnes

(2)

(3)

2383

Total
Weekly
Wage
$
466.60

Base Rate

Safety Net
Adjustment

Supplementary
Payment

Special
Payment

$
324.50

$
88.00

$
46.30

$
7.80

485.90

327.80

88.00

46.80

23.30

489.70

334.60

88.00

47.80

19.30

501.10

344.60

88.00

49.20

19.30

510.80

351.30

90.00

50.20

19.30

540.00

358.90

90.00

51.20

39.90

Group 7
551.60
364.70
88.00
52.10
46.80
Driver low loader over 43 tonnes
GCM (for each additional complete
tonne over 43 an extra 81 cents as
part of the weekly wage rate of all
purposes shall be payable)
Service Increments: Adult employees shall be paid service increments for all purposes of the Award as follows—
after one year of service
$3.98 per year
after two years of service
$7.85 per year
Leading Hands: A leading hand appointed as such by the employer and placed in charge of—
(a)
not less than three and not more than 10 other employees, shall be paid $20.28 per week extra.
(b)
more than 10 and not more than 20 other employees, shall be paid $30.46 per week extra.
(c)
more than 20 other employees, shall be paid $38.67 per week extra.
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Junior Employees
(a)
Rates of pay (per cent of the total wage payable to an adult employee for the class of work performed)
%
Under 19 years of age
70
Under 20 years of age
80
20 years of age
100
(b)
No junior under 17 years of age shall be permitted to have sole charge of a motor vehicle.
Casual Employees
Casual employees, being employees who are dismissed through no fault of their own before the expiration of one
week of employment shall be paid twenty per cent in addition to the ordinary rate.
Self-loading Equipment—
An employee who, in the course of his/her employment, drives a vehicle equipped with self loading equipment
which requires the possession of a certificate of competency shall be paid an extra $7.90 per week.

TRANSPORT WORKERS (MOBILE FOOD VENDERS) AWARD 1987
NO. A3 OF 1986
1B.—MINIMUM ADULT AWARD WAGE
(1)
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
(2)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
(3)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
(4)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
7.—WAGES
The total minimum weekly wage payable to an employee shall be the amount specified in the "Total Weekly Wage" column in
this clause for the appropriate grade.
Base Rate
Supplementary
Safety Net
Total Wage
Payment
Adjustment
Per Week
$
$
$
$
(1)
Classification
Mobile Canteen Operators
327.70
46.80
88.00
462.50
Grade 1
Driver of Rigid Vehicle to 4.5 tonnes
GVM or GCM
Grade 2
334.40
47.80
88.00
470.20
Driver of Rigid Vehicle to 4.5 to 13.9
tonnes GVM or GCM
(2)
Leading Hands
A leading hand appointed as such by the employer and placed in charge of—
(a)
Not less than three and not more than ten other employees shall be paid $19.28 per week extra.
(b)
More than ten and not more than twenty other employees shall be paid $28.75 per week extra.
(c)
More than twenty other employees shall be paid $36.45 per week extra.
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(4)
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(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)
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Junior Employees
(a)
Rates of pay (per cent of the total wage payable to an adult employee for the class of work performed)
%
Under 19 years of age
70
Under 20 years of age
80
20 years of age
100
(b)
No person under seventeen years of age shall be permitted to have sole charge of a motor vehicle.
(c)
A junior employee who is required to have a B Class Motor Drivers Licence shall be paid the Full Adult
Rate.
Casual employees: Casual employees, being employees who are dismissed through no fault of their own before the
expiration of one week of employment shall be paid twenty per cent in addition to the relevant ordinary rate of wage
prescribed in this clause.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

TRANSPORT WORKERS (BURSWOOD ISLAND RESORT) AWARD 1987
NO. A 2 OF 1987
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
8.—WAGES
Adult Employee
Bus Drivers (including Service, Tour, Charter Bus Drivers) driving a passenger vehicle having seating capacity for—
Base Rate
Safety Net
Total Wage Per
Adjustment
Fortnight
$
$
$
(i)
under 25 adult persons
750.90
160.00
910.90
(ii)
25 adult persons or more
765.30
160.00
925.30
(iii)
Car/Limousine Driver
721.00
160.00
881.00
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
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These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

TRANSPORT WORKERS’ (EASTERN GOLDFIELDS TRANSPORT BOARD) AWARD 1976
NO. 23 OF 1976
1B.—MINIMUM ADULT AWARD WAGE
(1)
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
(2)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
(3)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
(4)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
34.—WAGES
The following shall be the minimum rates of wages payable to employees covered by this award—
(1)
Adult Omnibus Driver Base
Safety Net
Total Wage
Rate
Adjustment
Per Week
$
$
$
First year of service
441.37
90.00
531.37
Second year of service
446.18
90.00
536.18
Third year of service
452.74
90.00
542.74
(2)
(3)

Leading hands shall be paid at a rate exceeding the highest rate of employees he/she supervises by an amount of
$17.66 per week.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
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TRANSPORT WORKERS (GENERAL) AWARD
NO. 10 OF 1961
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

7.—WAGES
The following shall be the rates of wages payable to employees covered by this Award. The total minimum weekly wage rate
shall be the amount specified in the "Total Per Week" column in this clause for the appropriate grade or sub-grade.

Grade

PART 1
Base Rate
$

Supplementary
Payment
$

Safety Net
Adjustment
$

Total Per
Week
$

(1)

Grade 1
Motor Driver’s Assistant
Washers (except can and night washers)
Driver of mechanical horse with or
without trailer
Loaders
Yardsperson

314.30

44.90

88.00

447.20

(2)

Grade 2
Driver, rigid vehicle to
4.5 tonnes GVM (Gross Vehicle Mass)
Employee riding a motorcycle in the
course of employment
Night Washer
Driver of tow motor

327.70

46.80

88.00

462.50

(3)

Grade 3
Driver, rigid vehicle from 4.5 to 13.9
tonnes GVM or GCM (Gross
Combination Mass)
Driver, fork lift up to and including 5
tonnes lifting capacity
Driver, tractor without power operated
attachments

334.40

47.80

88.00

470.20
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(4)

(5)

(6)

(7)

(8)

(9)

(11)

(1)

(2)

Grade 4
Driver, rigid vehicle over 13.9 tonnes
GVM or GCM and up to 13 tonnes
capacity
Straddle carrier driver
Driver of dump truck (unlicensed)
Driver of fork lift over 5 and up to 10
tonnes lifting capacity
Grade 5
Driver, articulated vehicle to
22.4 tonnes GCM
Driver, rigid vehicle and heavy trailer to
22.4 tonnes GCM
Driver, rigid vehicle 4 or more axles over
13.9 tonnes GVM or GCM
Driver of fork lift over 10 and up to 34
tonnes lifting capacity
Grade 6
Driver low loader to 43 tonnes GCM
Driver articulated vehicle over 22.4
tonnes GCM and up to 39 tonnes capacity
Driver mobile crane up to 25 tonnes
lifting capacity
Driver rigid vehicle and heavy trailer over
22.4 tonnes GCM
Driver of fork lift over 34 tonnes lifting
capacity
Grade 7
Driver articulated vehicle over 22.4
tonnes GCM over 39 and up to 60 tonnes
capacity
Driver multiple articulated vehicle up to
53.4 tonnes GCM
Driver low loader over 43 tonnes GCM
(For each additional complete tonne over
43 an extra 79 cents as part of the weekly
wage rate for all purposes shall be
payable)
Grade 8
Driver mobile crane over 25 and up to 50
tonnes lifting capacity
Driver multiple articulated vehicle over
53.4 tonnes up to 94 tonnes GCM up to 65
tonnes capacity
Grade 9
Driver multiple articulated vehicle over 94
tonnes GCM up to 75 tonnes capacity
Driver of mobile crane over 50 tonnes
lifting capacity
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Base Rate
$

Supplementary
Payment
$

Safety Net
Adjustment
$

Total Per
Week
$

344.50

49.20

88.00

481.70

351.10

50.20

88.00

489.30

357.90

51.10

88.00

497.00

364.60

52.10

90.00

506.70

381.20

54.50

90.00

525.70

391.30

55.90

90.00

537.20

Van Driver—Salesperson (as defined) shall be paid $7.40 per week extra.

PART 2
Leading Hands—
A leading hand appointed as such by the employer and placed in charge of—
(a)
not less than three and not more than ten other employees shall be paid $19.20 per week extra.
(b)
more than ten and not more than 20 other employees shall be paid $28.63 per week extra.
(c)
more than 20 other employees shall be paid $36.36 per week extra.
Junior Employees—
(a)
Rates of pay (per cent of the total wage payable to an adult employee for the class of work performed)
%
Under 19 years of age .............
70
Under 20 years of age.............
80
20 years of age ........................
100
(b)

No junior under 17 years of age shall be permitted to have sole charge of a motor vehicle.
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(1)
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(4)
(5)
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Industry Allowance—
In addition to the rates prescribed in this clause an amount of $15.98 per week shall be paid to employees engaged
under this award in rock quarries and sand pits to compensate for dust and climatic conditions when working in the
open and for deficiencies in general amenities and facilities. Provided that employees in limestone quarries of
Cockburn Cement limited shall be paid an amount of 41 cents per hour in lieu of the $15.98 per week referred to in
this subclause.
Ready Mixed Concrete Industry—
In addition to the rates prescribed in this clause an amount of $9.45 per week shall be paid to drivers and/or operators
of ready mixed concrete trucks.
7A.—SUPPLEMENTARY PAYMENTS AND SAFETY NET ADJUSTMENTS
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
The supplementary payments prescribed in Clause 7.—Wages of this award are in substitution for over-award
payments as defined to the extent of any award wage increase arising out of minimum rates adjustments and broad
banding increases arising out of the September 1989 State Wage Decision.
"Over-award payment" is defined as the amount (whether it be termed over-award payment, attendance bonus,
service increment, or any term whatsoever) which an employee would receive in excess of the award wage which
applied immediately prior to the introduction of supplementary payments for the classification in which such
employee is engaged. Provided that such payment should exclude overtime, shift allowances, penalty rates,
disability allowances, fares and travelling time allowances and any other ancillary payments of a like nature
prescribed by this award.
Supplementary payments set out in Clause 7.—Wages of this award represents payment in lieu of equivalent
overaward payments.
"Overaward Payment" is defined as the amount (whether it be termed "overaward payment", "attendance bonus",
"service increment" or any term whatsoever) which an employee would receive in excess of the "award wage" which
applied prior to the decision of the Western Australian Industrial Relations Commission dated 24 December, 1993
(Application No. 1457 of 1993) for the classification in which such employee is engaged. Provided that such
payment shall exclude overtime, shift allowances, penalty rates, disability allowances, fares and travelling time
allowances and any other ancillary payments of a like nature prescribed by the award.

TRANSPORT WORKERS’ (NORTH WEST PASSENGER VEHICLES) AWARD, 1988
NO. A 19 OF 1987
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
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Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
6.—WAGES
The total minimum weekly wage payable to an employee shall be the amount specified in the "Total Wage" column in this
clause for the appropriate grade or sub-grade.
(1)
Bus Driver (including Service, Tour, Charter and School Bus Drivers) driving a passenger vehicle having seating
capacity for—
Base Rate
Supplementary
Safety Net
Total Wage
Payment
Adjustment
$
$
$
$
(a)
Under 25 adult persons
323.90
46.30
88.00
458.20
(b)
25 adult persons or more
334.80
47.90
88.00
470.70
(2)
A leading hand shall be paid a rate exceeding the highest rate of the workers he/she supervises by an amount of
$19.26 per week.
6A.—SUPPLEMENTARY PAYMENTS AND SAFETY NET ADJUSTMENTS
(1)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(2)
Supplementary payments set out in Clause 6.—Wages of this award represent payment in lieu of equivalent
overaward payments.
"Overaward Payment" is defined as the amount (whether it be termed "overaward payment", "attendance bonus",
"service increment" or any term whatsoever) which an employee would receive in excess of the "award wage" which
applied prior to the decision of the Western Australian Industrial Relations Commission dated 24 December, 1993
(Application No. 1457 of 1993) for the classification in which such employee is engaged. Provided that such
payment shall exclude overtime, shift allowances, penalty rates, disability allowances, fares and travelling time
allowances and any other ancillary payments of a like nature prescribed by the award.

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

TRANSPORT WORKERS’ (PASSENGER VEHICLES) AWARD
NO. R 47 OF 1978
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
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10.—WAGES
The total minimum weekly wage payable to an employee shall be the amount specified in the "Total Wage" column in this
clause for the appropriate grade or sub-grade and is payable for all purposes of the award.
(1)
Bus Driver (including Service, Tour, Charter and School Bus Drivers) driving a passenger vehicle having seating
capacity for—
Base Rate
Supplementary
Safety Net
Total
Payment
Adjustment
Wage
$
$
$
$
(a)
Under 25 adult persons
329.75
47.05
88.00
464.80
(b)
25 adult persons or more
340.50
48.70
88.00
477.20
(2)
A leading hand shall be paid a rate exceeding the highest rate of the workers he/she supervises by an amount of
$19.26 per week.

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

(1)

UNIVERSITY, COLLEGES AND SWANLEIGH AWARD, 1980
NO. 7B OF 1979
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
31.—WAGES
(a)
The minimum weekly rates of wage payable shall be—
Minimum
Award
Rate
$
Level 1
Cleaner
Level 2
Domestic employees including Kitchen Attendant
House Attendant
Dining Attendant
Laundry Attendant
Sewing Attendant
Level 3
Cooks (Other)

$452.60

$459.30
$463.50
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Minimum
Award
Rate
$

(2)

(3)

(4)
(5)

(1)

Level 4
Gardener/Groundsperson Grade 1
$471.80
Level 5
First Cook (Grade 1), or Cook working alone
Gardener/Groundsperson, Grade 2
Sewing Supervisor
$480.20
Level 6
Senior Gardener/Groundsperson, Grade 1
First Cook, Grade 2
$488.50
Level 7
Senior Gardener/Groundsperson, Grade 2
Tradesperson Cook
$507.20
Level 8
Head Groundsperson
$588.60
(b) The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under
the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received
by employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is
contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Junior Employees—
Junior employees shall receive the following percentages of the adult rate for the class of work on which they are
engaged.
%
Under 16 years of age
60
16 to 17 years of age
70
17 to 18 years of age
80
General Conditions—
(a)
Junior employees may be employed in the proportion of one junior to every two or fraction of two not
being less than one adult employee employed in the same occupation, provided that this ratio may be
altered by written agreement between the Union and the employee concerned.
(b)
Senior employees other than the Head Groundsperson and leading hands appointed as such by the
employer to be in charge of three or more other employees shall be paid $19.40 per week in addition to
the rates prescribed herein.
For all work done on any day after a break referred to in subclause (3) of Clause 7.—Hours of this award,
the employee shall be paid an allowance of $1.20 per hour for each such hour worked.
On and from 12 August 1992 the wage rates set out in subclause (1) of this clause include the first, second, third and
fourth instalments of the Minimum Rates Adjustment Principle. Relativities have been established at 87.4% of the
tradesperson's rate at Level 1 and 100% of the tradesperson's rate for a trade trained Senior Cook at Level 7.

VEHICLE BUILDERS' AWARD 1971
NO. 9 OF 1971
9.—WAGES AND SUPPLEMENTARY PAYMENTS
The minimum award rate payable weekly to adult employees (other than apprentices) classified under a defined level
as specified in Clause 6.—Definitions of this Award, shall be made up of a base rate, plus a supplementary payment
and safety net adjustment, giving a total weekly award rate as follows—
CLASSIFICATION
Base
SuppleSafety Net
Total Rate
Vehicle
Rate
mentary
Adjustment
Per Week
Building
Adult Employees (expressed as a
Payment
Tradespercentage of the Vehicle Building
person
Tradesperson Level I Rate):
Level 1
$
$
$
$
$
Advanced Tradesperson/Production
Technician
Vehicle Building
471.70
70.60
$88.00
$630.30
130.0
Vehicle Building Tradesperson—Level IV
417.30
62.50
$88.00
$567.80
115.0
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Adult Employees (expressed as a
percentage of the Vehicle Building
Tradesperson Level I Rate):

Base
Rate

Supplementary
Payment

Safety Net
Adjustment
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Total Rate
Per Week

Vehicle
Building
Tradesperson
Level 1
$
110.0
105.0
100.0
92.4
87.4
82.0
78.0

$
$
$
$
Vehicle Building Tradesperson—Level III
399.10
59.80
$90.00
$548.90
Vehicle Building Tradesperson—Level II
381.00
57.10
$90.00
$528.10
Vehicle Building Tradesperson—Level I
362.90
54.30
$90.00
$507.20
Vehicle Builder—Level IV
335.30
50.20
$88.00
$473.50
Vehicle Builder—Level III
317.10
47.50
$88.00
$452.60
Vehicle Builder—Level II
297.60
44.50
$88.00
$430.10
Vehicle Builder—Level I
283.00
42.40
$88.00
$413.40
(2)
Supplementary Payments
(a)
Where an employee is in receipt of a rate of pay which exceeds the Award Rate Per Week prescribed in
sub-clause (1) above, whether such payment is being made by virtue of any order, industrial agreement or
other agreement or arrangement, then such rate will be deemed to be inclusive of the Supplementary
Payment.
(b)
Overtime, shift allowances, penalty rates, disability allowances, special rates, fare and travelling time
allowances and any other work related allowances prescribed by this award shall not be offset against
Supplementary Payments.
(3)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
(4)
Apprentices—(Wage per week expressed as a percentage of the Vehicle Building Tradesperson—
Level I rate)—
Four Year Term
%
First Year
42
Second Year
55
Third year
75
Fourth Year
88
Three and a Half Year Term
First six Months
42
Next Year
55
Next Year
75
Final Year
88
Three Year Term
First Year
55
Second Year
75
Third Year
88
(5)
Leading Hand—An employee placed in charge of—
$
(a)
Not less than three and not more than 10
18.00
other employees shall be paid per week extra

(6)

(b)

More than 10 and not more than 20 other
employees shall be paid per week extra

27.60

(c)

More than 20 other employees shall be paid
per week extra

35.70

Tool Allowance—
(a)
Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required
by that tradesperson or apprentice in the performance of work as a tradesperson or as an apprentice the
employer shall pay a tool allowance of—
(i)
$10.00 per week to such tradesperson, or
(ii)
in the case of an apprentice a percentage of $10.00, being the percentage which appears against
his/her year of apprenticeship in subclause (3) of this clause,
for the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily required in
the performance of work as a tradesperson or as an apprentice.
(b)
Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part
of, the ordinary weekly wage prescribed in this clause.
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An employer shall provide for the use of tradespersons or apprentices all necessary power tools, special
purpose tools and precision measuring instruments.
(d)
A tradesperson or apprentice shall replace or pay for any tools supplied by his/her employer if lost
through his/her negligence.
A casual employee shall be paid twenty per cent of the ordinary rate in addition to the ordinary rate for the calling
in which he/she is employed.
Junior Employees (Wage per week expressed as a percentage of the Vehicle Builder Level 1 rate)—
%
Under 16 years of age
35
16 years of age
45
17 years of age
55
18 years of age
65
19 years of age
78.5
20 years of age
93
Minimum Adult Award Wage
(a)
No adult employee shall be paid less than the Minimum Adult Wage unless otherwise provided by this
clause.
(b)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the
beginning of the first pay period commencing on or after 1 August 2001.
(c)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions.
(d)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid
less than pro rata the Minimum Adult Award Wage according to the hours worked.
(e)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provision of the Minimum Adult Award Wage of $413.40 per week.
(f)
(i)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
Traineeships or Jobskills placements, or to other categories of employees who by prescription are
paid less than the minimum award rate.
(ii)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(g)
Subject to this clause the Minimum Adult Award Wage shall—
(i)
apply to all work in ordinary hours
(ii)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during
sick leave, long service leave and annual leave and for all other purposes of this award.
(h)
(i)
The rates of pay in this award include the minimum weekly wage for adult employees payable
under the 2001 State Wage Case Decision. Any increase arising from the insertion of the adult
minimum wage will be offset against any equivalent amount in rates of pay received by employees
whose wages and conditions of employment are regulated by this award which are above the wage
rates prescribed in the award. Such above award payments include wages payable pursuant to
enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award agreements. Absorption which is contrary to the terms of an agreement is not
required.
(ii)
Increases under previous State Wage Case Principles or under the current Statement of Principles,
excepting those resulting from enterprise agreements, are not to be used to offset the adult
minimum wage.
Structural Efficiency
(a)
Arising out of the decision of the State Wage Case on 8 September 1989 and in consideration of the wage
increases resulting from the structural efficiency adjustments to this Award, employees are to perform a
wider range of duties, including work which is incidental or peripheral to their main tasks or functions.
(b)
The parties to this Award are committed to co-operating positively to increase the efficiency, productivity
and international competitiveness of the vehicle building industry and to enhance the career opportunities
and job security of employees in the industry.
(c)
At each plant or enterprise a consultative mechanism may be established by the employer, or shall be
established upon request by the employees or the union. The consultative mechanism and procedure shall
be appropriate to the size, structure and needs of the workplace or enterprise. Measures raised by the
employer, employees or union or unions for consideration consistent with the objectives of paragraph (a)
hereof shall be processed through that consultative mechanism and procedures.
(d)
Measures raised for consideration consistent with paragraph (c) hereof shall be related to implementation of
a new classification structure, the facilitative provisions contained in this Award and, subject to Clause
37.—Training, matters concerning training and subject to paragraph (e) hereof, any other measures
consistent with the objectives of paragraph (b) of this subclause.
(e)
Without limiting the rights of either the employer or a union to arbitration, any other measure designed to
increase flexibility at the plant or enterprise and sought by any party shall be notified to the Commission if
the initiative varies and Award provision and by agreement of the parties involved shall be subject to the
following requirements—
(i)
the changes sought shall not affect provisions reflecting national standards recognised by the
Western Australian Industrial Relations Commission;
(ii)
the majority of employees affected by the change at the plant or enterprise must genuinely agree
to such change;
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(iii)
(iv)
(v)
(vi)

(f)

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

(1)

(2)

(3)

no employee shall lose income as a result of the change;
the union must be a party to the agreement;
the union shall not unreasonably oppose any agreement;
any agreement shall be subject to the approval by the Western Australian Industrial Relations
Commission and, if approved, shall operate as a schedule to this Award and take precedence
over any provision of this Award to the extent of any inconsistency.
Any disputes arising in relation to the implementation of paragraphs (c) and (d) hereof shall be subject
to the provisions of Clause 29.—Avoidance of Industrial Disputes of this award.

WARD ASSISTANTS (MENTAL HEALTH SERVICES) AWARD 1966
NO. 35 OF 1966
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
26.—WAGES
The minimum weekly rate of wage payable to employees covered by this award shall be the base Rate plus the
Arbitrated Safety Net Adjustment (ASNA) Payment expressed hereunder—
Base
Arbitrated
Minimum
Rate
Safety Net
Weekly
Adjustments
Rate
$
$
$
Ward Assistants
(a)
At 19 years of age and over
1st year of employment
377.40
88.00
$465.40
2nd year of employment
387.80
88.00
$475.80
3rd year of employment
and thereafter
398.30
88.00
$486.30
(b)
Under 19 years of age (percentage of the total wage prescribed for a ward assistant in his/her first year of
service in paragraph (1)(a) hereof per week).
%
1st year of employment
73
2nd year of employment
81
3rd year of employment
87
Wages shall be paid by direct funds transfer to the credit of an account nominated by the employee at such bank,
building society or credit union approved by the employer. Provided that where such form of payment is impractical
or where some exceptional circumstances exist and by agreement between the employer and the Union, payment by
cheque may be made.
Payment for higher duties shall not apply to an employee required to act in another position whilst the permanent
employee is on a single accrued day off as prescribed by subclause (3) of Clause 5.—Hours of this award.
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An employee who regularly performs shift or weekend work shall be paid for accrued days off, including shift or
weekend penalties, when those days are taken as leave and at the rate which applied when they were accumulated.
An employee who performs shift or weekend work irregularly may be paid shift or weekend penalties during the pay
period in which the work is performed.
No deductions shall be made from an employee's wage unless the employee has authorised such deduction in
writing.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

WATCHMAKER’S AND JEWELLERS’ AWARD 1970
NO. 10 OF 1970
8.—WAGES
The minimum weekly rate of wage payable to adult employees covered by this award shall include the base rate plus
the arbitrated safety net adjustment expressed hereunder, from the beginning of the first pay period on or after 1st day
of August 2001.
Base Rate
SuppleArbitrated
Minimum
mentary
Safety Net
Rates
Payment
Adjustments
(a)
Watchmaker, Clockmaker
365.20
52.00
$90.00
$507.20
watch and clock repairer
Jeweller, setter, general
(b)
365.20
52.00
$90.00
$507.20
jeweller’s tradesman and
engraver
(c)
Process Worker
% of trade
78
284.86
35.28
$88.00
$408.14
80
292.16
36.80
$88.00
$416.96
85
310.42
40.60
$88.00
$439.02
(a)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Apprentices (wage per week expressed as a percentage of the respective tradesman's rate)
(a)
5 Year Term:
%
1st year
40
2nd year
48
3rd year
55
4th year
75
5th year
88
(b)
4 Year Term:
1st year
42
2nd year
55
3rd year
75
4th year
88
Leading Hands—
Any jeweller or watchmaker placed in charge of not more than ten (10) jewellers or watchmakers shall be paid
$19.40 per week in addition to the rates of pay prescribed by this award.
Tool Allowance—
Watchmakers and apprentices to watchmaking shall be paid a tool allowance of $9.70 per week extra.
Junior process worker (percentage of adult process worker—Grade 1).
%
At 16 years of age and under
50
At 17 years of age
60
At 18 years of age
75
At 19 years of age
90
At 20 years of age
100
8A.—MINIMUM WAGE—ADULT MALES AND FEMALES
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.
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The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

WESTERN AUSTRALIAN COLLEGE OF ADVANCED EDUCATION NON-ACADEMIC
SALARIED STAFF AWARD 1981
NO. R 3 OF 1979
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause.

(2)

The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.

(3)

The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.

(4)

Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.

(5)

Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.

(6)

(a)

(7)

(8)

The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,
long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
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SCHEDULE A
SALARY RATES
(a)
The annual salaries applicable to employees covered by the Award shall be:—
Column A
Column B
ASNA
Salary
Salary
Level
Per Annum
Per Annum
$
$
Level 1
Under 17 years
9118
9386
1340.00
17 years
10656
10969
1566.00
18 years
12429
12795
1825.00
19 years
14386
14809
2114.00
20 years
16155
16630
2374.00
21 years or 1st year of adult service
17747
18269
2608.00
22 years or 2nd year of adult service
18383
18905
2608.00
23 years or 3rd year of adult service
19018
19540
2608.00
24 years or 4th year of adult service
19650
20172
2608.00
25 years or 5th year of adult service
20285
20807
2608.00
26 years or 5th year of adult service
20920
21442
2608.00
27 years or 7th year of adult service
21651
22173
2608.00
28 years or 8th year of adult service
22156
22678
2608.00
29 years or 9th year of adult service
22903
23425
2608.00
Level 2
23798
24320
2713.00
24484
25006
2713.00
25193
25715
2713.00
25923
26445
2609.00
26674
27196
2609.00
Level 3
27706
28228
2609.00
28511
29033
2713.00
29340
29862
2713.00
30192
30714
2713.00
Level 4
31360
31882
2713.00
32275
32797
2713.00
33216
33738
2713.00
Level 5
35029
35551
2713.00
36257
36779
2713.00
37529
38051
2713.00
38851
39373
2713.00
Level 6
40976
41498
2713.00
42421
42943
2713.00
43916
44438
2713.00
45513
46035
2713.00
Level 7
47961
48483
2713.00
49655
50177
2713.00
51497
52019
2713.00
Level 8
54493
55015
2713.00
56638
57160
2713.00
59298
59820
2713.00
Level 9
62621
63143
2713.00
64866
65388
2713.00
67426
67948
2713.00
NOTE: Salary rates in Column A shall have effect on and from the 13th day of October, 1988.
Salary rates in Column B shall have effect on and from the 13th day of April, 1989.
(b)
Pursuant to Section 80X(1)(a) of the Industrial Relations Act 1979, the General Division shall
following Classification and Annual Salary—
Column A
Column B
ASNA
Salary
Salary
Per Annum
Per Annum
$
$
Classification
G-II-13
45513
46035
2713.00
NOTE:
(c)
(d)

81 W.A.I.G.

TOTAL

10458.00
12222.00
14254.00
16500.00
18529.00
20877.00
21513.00
22148.00
22780.00
23415.00
24050.00
24781.00
25286.00
26033.00
27033.00
27719.00
28428.00
29054.00
29805.00
30837.00
31746.00
32575.00
33427.00
34595.00
35510.00
36451.00
38264.00
39492.00
40764.00
42086.00
44211.00
45656.00
47151.00
48748.00
51196.00
52890.00
54732.00
57728.00
59873.00
62533.00
65856.00
68101.00
70661.00

consist of the
TOTAL

48748.00

Salary rates in Column A shall have effect on and from the 13th day of October, 1988.
Salary rates in Column B shall have effect on and from the 13th day of April, 1989.
Employees appointed or promoted to a level 1 position shall not be entitled to progress beyond the 24 year old or
fourth (4th) year of adult service rate of salary, unless the employee is deemed to be qualified for promotion as
determined by the Council.
An employee who is 21 years of age or older on appointment to level 1 may be appointed at the minimum rate of pay
based on years of service and not on age.
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Salaries—Professional Callings
(i)
Employees who possess a relevant tertiary level qualification or equivalent, determined by the Council
and who are employed in a professional calling determined by the Council shall be entitled to annual
salaries as follows—
Column A
Column B
ASNA
TOTAL
Salary
Salary
Per Annum
Per Annum
$
$

Level
Level 2/4

23798
25193
26674
28511
31360
33216

24320
25715
27196
29033
31882
33738

2713.00
2713.00
2609.00
2713.00
2713.00
2713.00

27033.00
28428.00
29805.00
31746.00
34595.00
36451.00

Level 5

35029
36257
37529
38851

35551
36779
38051
39373

2713.00
2713.00
2713.00
2713.00

38264.00
39492.00
40764.00
42086.00

Level 6

40976
42421
43916
45513

41498
42943
44438
46035

2713.00
2713.00
2713.00
2713.00

44211.00
45656.00
47151.00
48748.00

Level 7

47961
49655
51497

48483
50177
52019

2713.00
2713.00
2713.00

51196.00
52890.00
54732.00

Level 8

54493
56638
59298

55015
57160
59820

2713.00
2713.00
2713.00

57728.00
59873.00
62533.00

Level 9

62621
64866
67426

63143
65388
67948

2713.00
2713.00
2713.00

65856.00
68101.00
70661.00

Note:

(f)

(g)
(h)
(i)

(j)

(k)

Salary rates in Column A shall have effect on and from the 13th day of October, 1988.
Salary rates in Column B shall have effect on and from the 13th day of April, 1989.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Employees on appointment or promotion to the level 2/4 under this clause—
(i)
Employees who have completed an approved three year tertiary qualification, relevant to their calling, shall
commence at the first year increment.
(ii)
Employees who have completed an approved four year tertiary qualification, relevant to their calling, shall
commence at the second year increment.
(iii)
Employees who have completed an approved Masters of PhD degree relevant to their calling shall
commence on the third year increment.
Provided that employees who attain a higher tertiary level qualification after appointment shall not be
entitled to any advanced progression through the range.
The Council shall be responsible for determining the relevant acceptable qualifications for appointment for the
callings covered by this Clause and shall maintain a manual setting out such qualifications.
The Council in allocating levels pursuant to subclause (a) of this Clause may determine a commencing salary above
level 2/4 for a particular calling/callings.
Service Allowances
Employees classified C-IV and C-II-1 prior to the operation of this Award shall be entitled to progress to the first
two points of Level 2 under this Award in accordance with the provisions of Clauses 7(b), 9(d), (e) and (f) of the
Public Service Administrative and Clerical Divisions Salaries Award 1982 No. 1 of 1982.
Efficiency and Personal Allowances
Employees in receipt of efficiency and personal allowances at the date of operation of this Award shall have the
allowances included as salary when determining placement under this Award.
Qualifications Allowance
(i)
Employees in receipt of a qualifications allowance at the date of operation of this Award or who would
have become entitled to such allowance, or increase in such allowance as a result of studies completed in

2400

(l)

(m)

(1)
(2)
(3)
(4)
(5)
(6)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

81 W.A.I.G.

the 1985 calendar year, shall continue to receive or be granted such allowance, or increase in such
allowance provided that such allowance shall be reduced or ceased in accordance with the following—
Annual
Allowance
Allowance
Graduates and
Diplomates
Associates
Up to and including
Level 3, min
$200
$300
Level 3, 2nd and 3rd
increments
$100
$200
Level 3 max
Nil
$100
Level 4 and above
Nil
Nil
(ii)
Employees who are not entitled to a qualifications allowance pursuant to paragraph (i) of this subclause or
who attain a higher qualification subsequently shall not be entitled to receive an allowance or increase in
the allowance.
Employee Supporting Dependents Allowance
(i)
Employees previously classified C-IV, G-VII or G-X who were in receipt of an allowance of one
increment for wholly supporting a spouse and/or dependent relatives prior to the date of operation of this
Award shall, if classified Level 1 under this Award, continue to receive such allowance of one increment
whilst wholly or substantially supporting a spouse and/or dependent relative. Provided that the maximum
remuneration inclusive of such allowance shall be the rate of pay at age 29 or ninth year of adult service in
respect of an officer who is deemed qualified for promotion by the Council or, age 24 or fourth year of
adult service in respect of officers not deemed qualified for promotion.
(ii)
Payment of the Employee Supporting Dependents Allowance shall cease should an employee be promoted
or reclassified above Level 1.
(iii)
This provision shall not apply to any employee who was not in receipt of the Employee Supporting
Dependents Allowance at the operative date of this Award.
Higher Duties
(i)
Employees classified C-IV, who were acting in a C-II-1 position immediately prior to the date of operation
of this Award and who had been so acting for in excess of twelve (12) months in the preceding eighteen
(18) months, shall be deemed appointed to that level, provided that the position has not been advertised
and/or is the subject of a Promotion Appeal.
(ii)
Where an employee was acting in a position classified higher than his/her substantive position prior to the
introduction of this Award, the officer shall receive higher duties allowance equivalent to the salary that
would have been payable to the permanent occupant.
Provided that should the employee cease to act in that higher classified position, any future periods of
acting in the same position or other positions classified higher than the employee's substantive
classification shall be paid a higher duties allowance in accordance with Clause 12.—Higher Duties
Allowance.
(n)
Incremental Dates
(i)
Where an employee is in receipt of a salary that equates to a salary under this Award and the employee is
classified at that level, the employee will remain on that salary and retain his/her current incremental date.
(ii)
An employee in receipt of a salary which does not equate to a salary under this Award shall be placed on
the nearest salary point higher at the date of operation of this Award, which date shall become the
employee's new incremental date.

WESTERN AUSTRALIAN MINT SECURITY OFFICERS AWARD 1988
NO. A 5 OF 1988
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.

81 W.A.I.G.
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Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
14.—WAGES AND ALLOWANCES
(a)
The minimum and maximum of the wage range for qualified security officers shall be as follows, paid
fortnightly—
Per Week
Arbitrated
Per Week
Safety Net
$
$
Adjustments
$
Senior Security
Min
438.80
90.00
528.80
Officer
Max
454.70
90.00
544.70
Security Officer
Min
410.50
88.00
498.50
Max
426.40
90.00
516.40
(b)
The actual wage of each officer referred to in paragraph (a) hereof shall be a sum determined by the Mint
in relation to the officer's merit, diligence and good conduct, which shall first be reviewed six months after
appointment as senior security officer or security officer as the case may be, and six-monthly thereafter.
On review, an officer's wage may be increased by 10% or 20% of the difference between the relevant
minimum and maximum rates prescribed in paragraph (a) hereof. An officer who, upon review, does not
receive the maximum 20% increment may apply for a review after a further three months.
(c)
The rate of pay of an unqualified security officer shall be $384.30 per week plus the $88.00 arbitrated
safety net adjustment, paid fortnightly inclusive of the arbitrated safety net adjustment.
(d)
The rate of pay of a Commissionaire shall be as follows, paid fortnightly—
Per Week
$
1st year of employment
2nd year of employment
3rd year of employment
(e)

(2)
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(a)

(b)
(3)

(a)

(4)

(b)
(a)
(b)
(c)

384.30
389.60
394.80

Arbitrated
Safety Net
Adjustments
$
88.00
88.00
88.00

Per Week
$
472.30
477.60
482.80

The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
An allowance for shift work of 15% of an officer's base rate of pay shall be paid fortnightly to officers in
respect of work performed during the ordinary hours of weekday shifts as defined in subclauses (5) and (6)
of Clause 5.—Definitions of this Award other than public holidays. The allowance is not payable during
long service leave or periods of leave without pay of any kind.
An officer who, in accordance with the provisions of subclause (4) of Clause 7.—Hours, works an
eleventh shift shall be paid the overtime rates prescribed in this Award for the whole of the shift.
A senior security officer or security officer who has been trained to render first aid and who is a current
holder of appropriate first aid qualifications, such as a Senior First Aid Certificate from the St John
Ambulance Association, will be paid a first aid allowance of $1.37 per shift with a maximum payment of
$6.65 per week.
The allowance is paid on a fortnightly basis and is payable only when the officer is at work.
Where an officer is required to carry a firearm that officer shall be paid an allowance of $1.47 per shift
with a maximum payment of $7.18 per week.
The allowance is payable on a fortnightly basis and is payable only when the officer is at work.
Where an officer is required to carry a firearm the Mint shall—
(i)
provide and maintain the firearm;
(ii)
pay the licensing fee;
(iii)
provide initial training with such time counted as time worked; and
(iv)
provide refresher courses at quarterly intervals, with such courses counted as time worked.
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The allowances referred to in subclauses (3) and (4) of this clause shall not form part of the calculation of any other
entitlement either under this Award or for the purpose of the calculation of the officer's base rate and are not payable
during any period of leave.

WESTERN AUSTRALIAN STATE PUBLIC HOSPITALS MEDICAL PRACTITIONERS’ AWARD 1987
NO. A 19 OF 1986
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
7.—SALARIES AND SALARY RANGES
Salaries or salary ranges applicable to medical practitioners covered by this Award shall be—
(a)
Full Time Medical Practitioners
(i)
Medical Specialists
$ per annum
ASNA
Specialists, Level 1
Point 1
68242
2714.00
Point 2
71345
2714.00
Point 3
74457
2714.00
Point 4
77582
2714.00
Point 5
81523
2714.00
Point 6
83646
2714.00
Senior Specialists,
Point 1
85769
2714.00
Level 2
Point 2
90400
2714.00
(ii)
General Practitioners
Point 1
68242
2714.00
Point 2
71345
2714.00
Point 3
74457
2714.00

TOTAL
70956.00
74059.00
77171.00
80296.00
84237.00
86360.00
88483.00
93114.00
70956.00
74059.00
77171.00

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
An Assistant Medical Superintendent shall be appointed within the Specialist, Level 1 range provided that an Assistant
Medical Superintendent who does not possess a recognised qualification of a University or College shall not progress beyond
Point 3 in that range.
A Deputy Medical Superintendent shall be appointed within the Specialist, Level 1 and Senior Specialist, Level 2 ranges at not
less than Specialist, Level 1, Point 5, provided that a Deputy Medical Superintendent who does not possess a recognised
higher qualification of a University or College shall not progress beyond Specialist, Level 1, Point 6.

81 W.A.I.G.
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Sessional Appointees
(i)
Medical Specialists
Specialist, Level 1

$ per session
Point 1
181.24
Point 2
189.04
Point 3
193.79
Point 4
204.59
Point 5
214.45
Point 6
219.77
Senior Specialist,
Point 1
225.07
Level 2
Point 2
236.64
(ii)
General Practitioners
Point 1
181.24
Point 2
189.04
Point 3
196.79
(EDIT NOTE: A session is approximately 10 periods over a fortnight)
(2)
A Medical Practitioner, other than a Radiologist who is remunerated in accordance with Clause 16(10)(h) who is
required to perform administrative duties appropriate to a Head of Department in a hospital, shall be paid an
allowance calculated in accordance with the following formula—
No. of Staff Under Direct
$ per annum
Supervision and control
0— 4
nil
5— 9
1155
10—20
2310
Over 20
3466
(3)
The rates expressed in this Clause shall be varied to the extent necessary to give effect to any decision of the
Western Australian Industrial Relations Commission in a State Wage Case made during the currency of the Award
and expressed to be on general economic grounds and which has general application.
(4)
It is a term of this Award that the Association undertakes for the duration of the Principles determined by the
Commission in Court Session in Application No. 704 of 1991 not to pursue any extra claims, award or over award
except when consistent with the State Wage principles.

THE WESTERN AUSTRALIA SURVEYING (PRIVATE PRACTICE) INDUSTRY AWARD, 1989
NO. A 2 OF 1988
1B.—MINIMUM ADULT AWARD WAGE
(1)
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
(2)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
(3)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
(4)
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
(5)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
(7)
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
(8)
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those resulting
from enterprise agreements, are not to be used to offset the adult minimum wage.
8. – SALARIES
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.

2404

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

81 W.A.I.G.

These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
Total
Rate
Arbitrated
Per Annum
Safety Net
Annual
$
Adjustments
Salary
$
$
(1)
Surveyors
(a)
Specialist Professional (Corporate
Membership) or Post Graduate
Qualification:
First Year
27694
4695.00
32389.00
Second Year
29808
4591.00
34399.00
Third Year
31976
4591.00
36567.00
Fourth Year
34315
4591.00
38906.00
Fifth Year
36815
4486.00
41301.00
(b)
Professional:
Qualification—Post Graduate
Diploma
First Year
27545
4695.00
32240.00
Second Year
29285
4591.00
33876.00
Qualification—Degree
First Year
24528
4591.00
29119.00
Second Year
25956
4591.00
30547.00
Third Year
27545
4695.00
32240.00
Fourth Year
29285
4591.00
33876.00
Fifth Year
31131
4591.00
35722.00
Qualification—Degree,
Articled Surveyor
First Year
23353
4695.00
28048.00
Second Year
24764
4591.00
29355.00
(c)
Professional Support:
Qualification—Diploma
First Year
23348
4695.00
28043.00
Second Year
24690
4591.00
29281.00
Third Year
26256
4591.00
30847.00
Fourth Year
27864
4695.00
32559.00
Fifth Year
29627
4695.00
34322.00
Qualification—Certificate
First Year
22192
4695.00
26887.00
Second Year
23348
4695.00
28043.00
(d)
Technical Assistant:
First Year (*)
18710
4590.00
23300.00
Second Year
19788
4590.00
24378.00
Third Year
20917
4590.00
25507.00
(2)
Clerical Personnel:
(a)
Clerical Administrator:
First Year
27183
4695.00
31878.00
Second Year
27724
4695.00
32419.00
Third Year
28273
4591.00
32864.00
(b)
Senior Clerical Officer:
First Year
25584
4591.00
30175.00
Second year
26117
4591.00
30708.00
Third Year
26650
4591.00
31241.00
(c)
Clerical Officer:
First Year
23985
4695.00
28680.00
Second Year
24518
4591.00
29109.00
Third Year
25051
4591.00
29642.00
(d)
General Clerk:
First Year
22120
4695.00
26815.00
Second Year
22652
4695.00
27347.00
Third Year
23186
4695.00
27881.00
(e)
Filing Clerk:
First Year
20787
4590.00
25377.00
Second Year
21453
4590.00
26043.00
Third Year
21986
4695.00
26681.00

81 W.A.I.G.
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WINERIES AWARD 1969
NO. 31 OF 1969
7.—WAGES
The minimum rates of wages payable to employees are prescribed as
(1)
Adult (Total Wage per Week)
$
ASNA
TOTAL
Head Cellarperson or Head
Storeperson having charge
of more than four employees
337.30
50.00
387.30
(b)
Head Cellarperson or Head
Storeperson having charge
of four or less employees
333.40
50.00
383.40
(c)
Leading Hand in any department
exercising supervision over the work
of any other employee or employees
327.50
50.00
377.50
(d)
Driver of fork lift with
lifting capacity of (i)
Up to and including 5000 kilos
331.10
50.00
381.10
(ii)
Over 5000 kilos
339.20
50.00
389.20
(e)
All others
317.80
50.00
367.80
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(2)
Junior Employees (Percentage of Adult "All others" Rate per week)
%
Under 16 years of age
50
16 to 17 years of age
60
17 to 18 years of age
70
18 to 19 years of age
80
19 to 20 years of age
90
At 20 years of age
Adult Rate
(3)
Casual Employees
(a)
Casual employees shall be paid 20% in addition to the rates prescribed for weekly employment.
(b)
A casual employee is a person who is engaged and paid as such.
(c)
Provided that this shall not apply to an employee who severs his/her contract of service or who is
dismissed for misconduct.
(4)
Employees engaged in burning and/or waxing closed vats shall be paid 37.5 cents per hour in addition to the
abovementioned rates.
(5)
Minimum Wage—
Minimum Wage—Adult Males and Females—
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult
Award Wage unless otherwise provided in this clause.
(i)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable
from the beginning of the first pay period on or after 1st August 2001.
(ii)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety
net adjustments from State Wage Case decisions.
(iii)
Unless otherwise provided in this subclause adults employed as casual or part time employees
shall not be paid less than pro rata the Minimum Adult Award Wage according to the hours
worked.
(iv)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in
the junior rates provision to the Minimum Adult Award Wage of $413.40 per week.
(v)
(aa)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged
on traineeships, or Jobskills traineeships or to other categories of employees who by
prescription are paid less than the minimum award rate.
(bb)
Liberty to apply is reserved in relation to employees excluded under (aa) above and any
special categories of employees not included here or otherwise in relation to the
application of the Minimum Adult Award Wage.
(vi)
Subject to this subclause the Minimum Adult Award Wage shall —
(aa)
apply to all work in ordinary hours.
(bb)
apply to the calculation of overtime and all other penalty rates, superannuation,
payments during sick leave, long service leave and annual leave and for all other
purposes of this award.
(vii)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award
for an adult apprentice in force on 13th November 1997.
(a)

2406

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

81 W.A.I.G.

(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate requires
specific mention as at 13th November 1997.)

WIRE MANUFACTURING (AUSTRALIAN WIRE INDUSTRIES PTY. LTD.) AWARD
NO. 24 OF 1970
24.—SUPPLEMENTARY PAYMENTS
(1)
(a)
In addition to the rates payable under the provisions of Clause 25.—Wages, of this award, an employee,
other than an apprentice or junior employee, employed in the classifications listed shall be paid the
supplementary payment prescribed in Column (A) from the first pay period commencing on after 2 July
1991, and that prescribed in Column (B) from the first pay period commencing on or after 17 October 1991.
Classification
Supplementary Payment
Per Week $
(A)
(B)
Non Trades
Learner
34.65
35.50
Wire Employee Grade 1
36.30
37.20
Wire Employee Grade 2
39.30
40.30
Wire Employee Grade 3
40.20
41.20
Wire Employee Grade 4
42.75
43.80
Wire Employee Grade 5
45.60
46.70
Trades
Tradesperson Grade 1
38.10
39.00
Tradesperson Grade 2
41.10
42.10
Tradesperson Grade 3
44.70
45.80
Tradesperson Grade 4
48.45
49.70
(b)
In addition to the rates payable under the provisions of this award, other than this provision—
(i)
an apprentice shall be paid per week a percentage of $39.00, being the percentage which appears
against his/her year of apprenticeship in subclause (5) of Clause 25.—Wages, of this award, and
(ii)
a junior employee shall be paid per week a percentage of $39.10 being the percentage which
appears against his/her age in subclause (4) of Clause 25.—Wages, of this award.
(c)
The amount payable to any employee pursuant to the provisions of this subclause—
(i)
shall be for all purposes of this Award;
(ii)
shall be reduced by the amount of any payment being made to that employee in addition to the
said rates otherwise than pursuant to the provisions of this subclause, whether such payment is
being made by virtue of any order, industrial agreement or other agreement or arrangement.
(2)
The rate prescribed in this Award for any classification is not amended by this clause and shall not, for the purpose of
any other award, order, industrial agreement or other agreement or arrangement, be deemed to have been so amended.
25.—WAGES
(1)
(a)
The rates of pay prescribed in paragraph (b) of this subclause shall operate from the first pay period
commencing on or after 17 October 1991.
(b)
Classifications—
Non-Trades
Base
ASNA
TOTAL
Rate
$
Learner
314.60
50.00
364.60
Wire Employee Grade 1
325.00
50.00
375.00
Wire Employee Grade 2
346.80
50.00
396.80
Wire Employee Grade 3
368.00
50.00
418.00
Wire Employee Grade 4
385.50
50.00
435.50
Wire Employee Grade 5
404.90
50.00
454.90
Trades
Tradesperson Grade 1
365.20
50.00
415.20
Tradesperson Grade 2
374.10
50.00
424.11
Tradesperson Grade 3
398.70
50.00
448.70
Tradesperson Grade 4
424.40
50.00
474.40
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(c)
The parties agree that wage increases arising from broadbanding and adjustment of minimum rates are
subject to absorption into existing overaward payments.
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(d)

Reclassification to any higher level shall be contingent upon such additional work being available and
required to be performed by the employer.
(e)
The parties agree that no employee shall lose income as a result of reclassification and implementation of
new classification structures.
(2)
Tool Allowance
(a)
Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required by
that tradesperson or apprentice in the performance of work as a tradesperson or apprentice the employer
shall pay a tool allowance of—
(i)
$9.20 per week to such tradesperson or
(ii)
in the case of an apprentice a percentage of $9.20, being the percentage which appears against the
apprentice's year of apprenticeship in subclause (5) of this clause,
for the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily required in
the performance of their work as a tradesperson or apprentice.
(b)
Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of,
the ordinary weekly wage prescribed in this clause.
(c)
An employer shall provide for the use of tradespersons or apprentices all necessary power tools, special
purpose tools and precision measuring instruments.
(d)
A tradesperson or an apprentice shall replace or pay for any tools supplied by the employer, if lost through
the employee's negligence.
(3)
Junior Employees—(Percentage of weekly wage prescribed for the classification "Learner")
Rate Per Week
ASNA
TOTAL
%
$
Under 16 years of age
25.7
90.36
12.85
103.21
Between 16 and 17 years
39.8
129.38
19.90
149.28
Between 17 and 18 years
51.9
182.48
25.95
208.43
Between 18 and 19 years
65.9
231.70
32.95
264.65
Between 19 and 20 years
78.2
274.95
39.10
314.05
Between 20 and 21 years
94.1
330.85
47.05
377.90
(4)
Apprentices—(Wage per week expressed as a percentage of the rate for "Tradesperson Grade 1").
Five Year Term
%
First year
40
Second year
48
Third year
55
Fourth year
75
Fifth year
88
Four Year Term
%
First year
42
Second year
55
Third year
75
Fourth year
88
Three and a Half Year Term
First Six Months
42
Next Year
55
Following year
75
Final Year
88
Three Year Term
%
First year
55
Second year
75
Third year
88
(5)
Minimum Wage
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult Award
Wage unless otherwise provided in this clause.
(i)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the
beginning of the first pay period on or after 1st August 2001.
(ii)
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions.
(iii)
Unless otherwise provided in this subclause adults employed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award Wage according to the hours worked.
(iv)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provision to the Minimum Adult Award Wage of $413.40 per week.
(v)
(aa)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
traineeships, or Jobskills traineeships or to other categories of employees who by prescription are
paid less than the minimum award rate.
(bb)
Liberty to apply is reserved in relation to employees excluded under (aa) above and any special
categories of employees not included here or otherwise in relation to the application of the
Minimum Adult Award Wage.
(vi)
Subject to this subclause the Minimum Adult Award Wage shall —
(aa)
apply to all work in ordinary hours.
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(bb)

apply to the calculation of overtime and all other penalty rates, superannuation, payments during
sick leave, long service leave and annual leave and for all other purposes of this award.
(vii)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult
apprentice in force on 13th November 1997.
(Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate requires specific
mention as at 13th November 1997.)
(6)
Structural Efficiency
(a)
Arising out of the decision of the State Wage Case of 8 September 1989 and in consideration of the wage
increases resulting from structural efficiency adjustments employees are to perform a wider range of duties
which are incidental or peripheral to their main tasks or functions. This is to continue as one of the
fundamental objectives of structural efficiency i.e. to require employees to perform a wider range of duties
than those that previously applied.
(b)
The parties to this Award are committed to co-operating positively to increase the efficiency, productivity
and international competitiveness of the metal/wire manufacturing industry and to enhance the career
opportunities and job security of employees in the industry.
(c)
Measures raised by the employer, employees or union for consideration consistent with the objectives of
paragraph (b) hereof shall be processed through the existing consultative mechanism and procedures.
(d)
Measures raised for consideration consistent with paragraph (c) hereof shall be related to implementation
and review of a new classification structure, the facilitative provisions contained in this Award and, subject
to Clause 29.—Training of this Award, matters concerning training and, subject to paragraph (e) hereof,
any other measures consistent with the objectives of paragraph (b) of this subclause.
(e)
Without limiting the rights of either the employer or a union to arbitration, any other measure designed to
increase flexibility at the plant or enterprise and sought by any party shall be notified to the Commission
and by agreement of the parties involved shall be subject to the following requirements—
(i)
the changes sought shall not affect provisions reflecting national standards recognised by the
Western Australian Industrial Relations Commission;
(ii)
the majority of employees affected by the change at the workplace must genuinely agree to such
change;
(iii)
no employee shall lose income as a result of the change;
(iv)
the relevant union or unions must be a party to the agreement;
(v)
the relevant union or unions shall not unreasonably oppose any agreement;
(vi)
any agreement shall be subject to the approval by the Western Australian Industrial Relations
Commission and, if approved, shall operate as a schedule to this Award and take precedence over
any provision of this Award to the extent of any inconsistency.

(1)
(2)
(3)
(4)
(5)

(7)

(8)

WOODSIDE OFFSHORE PETROLEUM PTY. LTD.LONG SERVICE CONDITIONS AWARD, 1984
NO. A 17 OF 1984
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(6)
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
traineeships or Jobskills placements, or to other categories of employees who by prescription are paid less
than the minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the July 2001
State Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against
any equivalent amount in rates of pay received by employees whose wages and conditions of employment are
regulated by this award which are above the wage rates prescribed in the award. Such above award payments
include wages payable pursuant to enterprise agreements, consent awards or award variations to give effect to
enterprise agreements and over award arrangements. Absorption which is contrary to the terms of an agreement is
not required.
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Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)

(1)

WOOL SCOURING AND FELLMONGERY INDUSTRY AWARD
NO. 32 OF 1959
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
22.—WAGES
(a)
The minimum weekly rate of wage payable to an employee covered by this award shall include the base
rate plus the Arbitrated Safety Net adjustment expressed hereunder—
Base
Arbitrated
Minimum
Rate
Safety Net
Rate
$
Adjustments
$
$
Shift Foreman, in charge of wool scouring
380.00
88.00
468.00
machine
Leading Hand in charge of presses
360.50
88.00
448.50
Grease Separator Operator
360.50
88.00
448.50
Centre Hand
360.50
88.00
448.50
General Hand
357.20
88.00
445.20
Picking over scoured wool and sewing blades
337.30
88.00
425.30
(b)
Junior Employees shall be paid the following percentage of the rate of pay for the class of work on which
they are engaged—
%
Under 16 years of age
50
16 to 17 years of age
60
17 to 18 years of age
80
18 to 19 years of age
90
19 years of age and over
Adult Rates
(c)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
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WOOL, HIDE AND SKIN STORE EMPLOYEES’ AWARD
NO. 8 OF 1966
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.
The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.
Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.
(a)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.
(b)
Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.
Subject to this clause the Minimum Adult Award Wage shall—
(a)
apply to all work in ordinary hours.
(b)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.
Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
13.—WAGES AND CLASSIFICATION STRUCTURE
Classification Structure
STOREWORKER LEVEL 1
Relativity: 90%
Pre-requisites—
*
Basic interpersonal and communication skills.
*
Basic literacy and numeracy skills.
Skills/Duties—
*
Familiar with company policies and procedures.
*
Responsible for quality of his/her own work subject to detailed direction.
*
Obtain knowledge and apply appropriate manual handling skills.
*
Able to work in a team environment and/or under routine supervision.
*
Able to exercise discretion within the limits of skills and/or training.
*
Able to undertake duties in a safe and responsible manner.
The following tasks are indicative of the tasks which an employee at this level may be required to perform.
1.
Core sampling (non-mechanical).
2.
Feeding wool into blending machines.
3.
Head marking or branding of head bale at receival or weighing.
4.
Inserting lot plates or dividers.
5.
Lobbing.
6.
Opening or closing bales (including fadging and boodling).
7.
Pushing into or taking from elevators or drops.
8.
Sewing.
9.
Wheeling baskets.
10.
Hand trucking.
11.
Use of non-licensed material handling equipment.
12.
Operate wool blending machine.
13.
Responsible for housekeeping in own work environment.
Promotional Criteria—
An employee remains at this level until he/she is capable of completing the tasks required of this level so as to enable
him/her to be considered for promotion to the next level when a position becomes available.
STOREWORKER LEVEL 2
Relativity: 92.4%
Pre-requisites—
*
Storeworker Level 1 or equivalent.
Skills/Duties—
In addition to the skills/duties required of Storeworker Level 1 the following skills/duties are required—
*
Able to work in a team environment under limited supervision.
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Responsible for quality of his/her own work.
Appropriate licence to operate required materials handling equipment, (other than crane or fork-lift rated in
excess of 20000kg), (as required).
The following tasks are indicative of the tasks which an employee at this level may be required to perform.
1.
Breaking out of specified bales for shipping, showing, pooling or blending.
2.
Breaking out for rail trucks (including the use of mechanical aids).
3.
Breaking down stacks of wool.
4.
Port marking and branding of wool for shipping.
5.
Operating and in charge of semi-automatic dump press.
6.
Operating of all appropriate materials handling equipment (other than crane or fork-lift rated in excess of
20000kg), not requiring ancillary or incidental clerical functions.
7.
Sheetman or fossicker.
8.
Wool pressing.
9.
Weight adjusting.
10.
Handling or hanging or drying green skins (including trottering of sheepskins).
Handling hides including staking and unstacking operator and in charge of skin press.
Promotional Criteria—
An employee remains at this level until he/she is capable of completing the tasks required of this level so as to enable
him/her to be considered for promotion to the next level when a position becomes available.
STOREWORKER LEVEL 3
Relativity: 94.5%
Pre-requisites—
*
Storeworker Level 2 or equivalent.
Skills/Duties—
In addition to the skills/duties required of Storeworker Level 1 the following skills/duties are required—
*
Understands and is responsible for quality control standards.
*
Advanced level of interpersonal and communication skills.
*
Keyboard skills.
*
Able to perform work required with minimal supervision.
*
Able to operate computerised inventory equipment (as required).
Indicative of the tasks which an employee at this level may perform are the following.
1.
Sworn weigher or employee (including fork-lift driver) recording or carrying out clerical functions in
receiving, weighing and delivering or shipping of bales including notifying locations of bales by radio or
other electronic means.
2.
In charge of an out-store.
3.
Operation of semi-automatic core line.
4.
Responsible for the actual packing of containers with dumped bales.
Promotional Criteria—
An employee remains at this level until he/she is capable of completing the tasks required of this level so as to enable
him/her to be considered for promotion to the next level when a position becomes available.
STOREWORKER LEVEL 4
Relativity: 97%
Pre-requisites—
*
Storeworker Level 3 or equivalent.
Skills/Duties—
In addition to the skills/duties required of Storeworker Level 4 the following skills/duties are required—
*
Appropriate licence to operate required materials handling equipment and/or container handling equipment
and/or crane, with capacity rated greater than 20000kg (as required).
*
Knowledge of operation of fully automated core line operation.
*
Able to operate computerised wool handling equipment (as required).
Indicative of the tasks which an employee at this level may perform are the following—
1.
Operator in charge of a fully automated core line operation.
2.
Operator in charge of a fully automatic Dump Press (i.e. TriPak).
3.
Operator of container handling equipment rated greater than 20000kg.
4.
Employee charged by employer with the responsibility of supervising and directing not more than 10
employees (not being a number of employees working as a team).
5.
Classing skins, furs or hides.
Promotional Criteria—
An employee remains at this level until he/she is capable of completing the tasks required of this level so as to enable
him/her to be considered for promotion to the next level when a position becomes available.
STOREWORKER LEVEL 5—WOOL CLASSER
Relativity: 100%
Pre-requisites—
*
Storeworker Level 4 or equivalent.
*
Appropriate Certification.
Skills/Duties—
In addition to the skills/duties required of a Storeworker Level 4 the following skills/duties are required—
*
Able to sort all types of wool to desired graded lines.
*
Able to allocate bin types and calculate bin weights and percentages.
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*
Responsible for sorting wool to Industry Quality Control Standards.
*
Understanding of operation of a Wool Re-handling Department.
Indicative of the tasks which an employee at this level may perform are the following—
1.
Classing or sorting wool with or without mechanical aids.
2.
Undertake appropriate recording functions.
Promotional Criteria—
An employee remains at this level until he/she is capable of completing the tasks required of this level so as to enable
him/her to be considered for promotion to the next level when a position becomes available.
STOREWORKER LEVEL 6—OVERLOOKER
Relativity: 105%
Pre-requisites—
*
Wool Classer or equivalent.
Skills/Duties—
In addition to the skills/duties required of Wool Classer the following skills/duties are required—
*
Proven ability to train and supervise.
*
Competent to train wool classers.
*
Proficient in the accurate allocation of types and component percentages and weights of all wool bales.
*
Must ensure quality control standards are met by all wool re-handling personnel.
*
Must ensure the efficient operation of a wool re-handling department.
Indicative of the tasks which an employee at this level may perform are the following—
Control and co-ordinate all relevant functions of a wool re-handling operation.
(2)
Deleted
(3)
Deleted
(4)
Total Wage Rates (Adults)
The total wage rate per week for adult employees performing the work described by the classifications detailed in subclause (1)
of this clause shall be as detailed in column 5 of the table below. The rates of pay in this subclause take effect from the
beginning of the first pay period commencing on or after 1 August 2001.
Column 1
Column 2
Column 3
Column 4
Column 5
CLASSIFICATIO
BASE RATE
SUPPLEMENTARY
ARBITRATED
TOTAL RATE
N
PAYMENT
SAFETY NET
ADJUSTMENTS
STOREWORKER
328.70
46.80
88.00
463.50
LEVEL 1
337.50
48.00
88.00
473.50
STOREWORKER
LEVEL 2
345.10
49.10
88.00
482.20
STOREWORKER
LEVEL 3
STOREWORKER
354.30
50.40
88.00
492.70
LEVEL 4
365.20
52.00
90.00
507.20
STOREWORKER
LEVEL 5 – WOOL
CLASSER
383.50
54.60
90.00
528.10
STOREWORKER
LEVEL
6—
OVERLOOKER
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(5)
Transitional Provisions
(a)
The provisions of subclauses (1), (2), (3) and (4) of this clause shall be trialled for a period of 12 months
from the date of operation in order to assess the suitability of such a classification structure.
(b)
Any dispute arising from the introduction of the provisions of subclauses (1), (2), (3) and (4) of this clause
shall be discussed between the employee, employer and failing agreement, with a duly accredited union
official. If the matter is not resolved at the workplace it shall be referred to the Western Australian
Industrial Relations Commission.
(c)
The following translation table shall be used to determine an employee classification as at the date of the
introduction of this variation.
GRADING UNDER OLD
GRADING UNDER NEW
CLASSIFICATION STRUCTURE
CLASSIFICATION STRUCTURE
(See exceptions below)
Storeman Grade (a)
Storeworker Level 1
Storeman Grade (b)
Storeworker Level 2
Storeman Grade (c)
Storeworker Level 2
Storeman Grade (d)
Storeworker Level 3
Storeman Grade (e)
Storeworker Level 3
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GRADING UNDER NEW
CLASSIFICATION STRUCTURE
(See exceptions below)
Storeworker Level 4
Storeworker Level 5—Wool Classer
Storeworker Level 6—Overlooker
Storeworker Level 6—Overlooker

Storeman Grade (f)
Wool Classer (g)
Overlooker—2-5 employees (h)
Overlooker—6+ employees (h)
Exceptions
1.
Weighing Adjusting which under the old classification structure was Grade (a) translates to Level
2 under the new structure.
2.
Operator in charge of a fully automatic dump press (i.e. TriPak) which under the old classification
structure was Grade (b) translates to Level 4 under the new classification structure.
3.
Employee in charge of out store which under the old classification structure was Grade (e)
translates to Level 4 under the new classification structure.
(d)
The rates described herein include the 1st Minimum Rate Adjustment.
(e)
It is agreed that the total amount of the supplementary payment described in subclause (3) of this clause
shall be absorbed from any component of the weekly wage in excess of the base rate described in subclause
(2) of this clause.
(f)
It is agreed that no employee shall suffer a reduction in actual weekly total wage rates as a consequence of
the introduction of the new classification structure.
(g)
It is agreed that the parties shall aim to complete the Minimum Rates Adjustment process no later than 1
November 1993.
(h)
It is agreed that each employer shall provide each employee, within three (3) months of the date of
operation of this order, advice concerning that employee's new classification as described by subclause (1)
of this clause.
An allowance of five percent on so much of his/her average earnings per week exclusive of overtime as does not
exceed the amount fixed from time to time for workers covered by the provisions of paragraph (a) of subclause (2)
and paragraph (a) of subclause (3) of this clause shall be paid to a weekly worker if he/she is employed in a wool
store for any period of less than six successive calendar months unless such employment has been terminated
voluntarily or on account of malingering, inefficiency, neglect of duty or misconduct.
Provided that in the event of any such worker being dismissed (except for malingering, inefficiency, neglect of duty
or misconduct) within fourteen days prior to Christmas Day, he shall receive not less than one half week's wages by
way of such allowance. That is to say, if the five percent allowance on wages earned up to the time of dismissal is
not equal to one half week's wages, then the half week's wage shall be paid, but if the five percent allowance on
wages earned up to the time of dismissal is in excess of one half week's wages, then the said five percent allowance
shall be paid but not the half week's wages.
Thirty four cents per hour in addition to the above rates shall be paid to any worker who actually handles "dead"
wool.
If a worker is required by his/her employer to act as a first aid attendant in any store, for so acting he shall be paid in
addition to his/her ordinary rate of pay the sum of 76 cents per day.
(a)
The weekly wage rates for junior employees shall be calculated by multiplying the relevant percentage
determined by the employee’s age as detailed below and the total rate of pay for the classification of
Storeworker Level 1 as provided for in subclause 4 of this clause.
Age
Percentage
At 17 years of age or under
70
At 18 years of age
80
At 19 years of age
90
At 20 years of age
100
The total wage shall be calculated to the nearest 10 cents, with any amount of five cents or greater rounded
up, any amount less than 5 cents being disregarded.
(b)
The provisions of subclause (5) of this clause mutatis mutandis (the necessary changes being made) shall
apply to Junior Employees.
Casual Employees: Casual employees shall be paid at the rate of twenty percent in addition to the rates prescribed by
this award for the appropriate classification.

(a)

WUNDOWIE FOUNDRY AWARD 1986
NO. A 8 OF 1986
23.— WAGES
An employee other than an apprentice shall be paid the rate per week assigned to his/her class of work.
CLASSIFICATION
GROUP
AMOUNT
$
C9
B
380.10
C10
D
365.20
C11
E
345.70
G
334.70
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AMOUNT
$
C12
H
327.20
J
317.40
K
315.90
C13
L
311.70
M
310.20
C14
N
291.60
(b)
Any tradesperson moulder employed in a foundry where no other jobbing moulder is employed shall be
paid at the rate prescribed for leading hands in charge of not less than three and not more than ten other
employees.
(2)
Leading Hand Allowances—
An employee placed in charge of three or more other employees, or otherwise classified by the employer as a
leading hand, shall be paid the additional margin set out hereunder—
$
(a)
If placed in charge of not less than three and not more than ten other employees
16.60
(b)
If placed in charge of more than ten and not more than twenty other employees
25.40
(c)
If placed in charge of more than twenty other employees
32.80
(3)
Tool Allowance—
(a)
Where the employer does not provide a tradesperson or an apprentice with the tools ordinarily required by
that tradesperson or apprentice in the performance of his/her work as a tradesperson or as an apprentice the
employer shall pay a tool allowance of—
(i)
$9.20 per week to such tradesperson, or
(ii)
In the case of an apprentice a percentage of $9.20 being the percentage which appears against
his/her year of apprenticeship in subclause (4) of this clause, for the purpose of such tradesperson
or apprentice supplying and maintaining tools ordinarily required in the performance of his/her
work as a tradesperson or apprentice.
(b)
Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of,
the ordinary weekly wage prescribed in this clause.
(c)
An employer shall provide for the use of tradespersons or apprentices all necessary power tools, special
purpose tools and precision measuring instruments.
(d)
A tradesperson or apprentice shall replace or pay for any tools supplied by his/her employer if lost through
his/her negligence.
(e)
Any employee in receipt of a tool allowance in accordance with this clause shall maintain an adequate tool
kit located at the place of work to enable work to be carried out safely and efficiently. Such tool kit shall,
at all times, contain the tools agreed by the Company and the union as the minimum for the respective
occupation.
(4)
Casual Employees—
An employee who is engaged to work less than five consecutive days shall be paid 20% of the ordinary rate in
addition to the ordinary rate for his/her class of work.
(5)
Apprentices—
(a)
The rate per week shall be the percentage shown of the tradesperson's moulder rate—
Five Year Term
Percentage
First Year
40
Second Year
48
Third Year
55
Fourth Year
75
Fifth Year
88
Four Year Term
First Year
42
Second Year
55
Third Year
75
Fourth Year
88
Three and Half Year Term
First Six months
42
Next Year
55
Next following year
75
Final Year
88
Three Year Term
First Year
55
Second Year
75
Third Year
88
(b)
For the purpose of this subclause "tradesperson's rate" means the rate per week of the classification C10
contained in paragraph (a) of subclause (1) of this clause.
(6)
Minimum Wage—
Notwithstanding the terms of this clause (or subclause) no adult employee shall be paid less than the Minimum Adult Award
Wage unless otherwise provided in this clause.
(i)
The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the
beginning of the first pay period on or after 1st August 2001.
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The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions.
(iii)
Unless otherwise provided in this subclause adults employed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award Wage according to the hours worked.
(iv)
Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior
rates provision to the Minimum Adult Award Wage of $413.40 per week.
(v)
(aa)
The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on
traineeships, or Jobskills traineeships or to other categories of employees who by prescription are
paid less than the minimum award rate.
(bb)
Liberty to apply is reserved in relation to employees excluded under (aa) above and any special
categories of employees not included here or otherwise in relation to the application of the
Minimum Adult Award Wage.
(vi)
Subject to this subclause the Minimum Adult Award Wage shall —
(aa)
apply to all work in ordinary hours.
(bb)
apply to the calculation of overtime and all other penalty rates, superannuation, payments during
sick leave, long service leave and annual leave and for all other purposes of this award.
(vii)
Nothing in this clause (or subclause) shall operate to reduce the rate of pay fixed by the award for an adult
apprentice in force on 13th November 1997.
Note: A notation will be made in each relevant award by the Registrar where the adult apprentice rate requires
specific mention as at 13th November 1997.)
Structural Efficiency—
(a)
Arising out of the decision of the State Wage Case on 8 September 1989 and in consideration of the wage
increases resulting from structural efficiency adjustments, employees are to perform a wider range of
duties including work which is incidental or peripheral to their main tasks or functions.
(b)
The parties to this award are committed to co-operating positively to increase the efficiency, productivity
and international competitiveness of the metal and engineering industry and to enhance the career
opportunities and job security of employees in the industry.
(c)
At the enterprise a consultative mechanism may be established by the employer, or shall be established
upon request by the employees or their relevant union. The consultative mechanism and procedure shall
be appropriate to the size, structure and needs of Wundowie Foundry. Measures raised by the employer,
employees or union for consideration consistent with the objective of subclause (a) hereof shall be
processed through that consultative mechanism.
(d)
Measures raised for consideration consistent with subclause (b) hereof shall be related to implementation
of the new classification structure, the facilitative provisions contained in this award and, subject to Clause
29.—Training of this award, matters concerning training and, subject to paragraph (d) hereof, any other
measures consistent with the objective of paragraph (a) of this subclause.
(e)
Without limiting the rights of either the employer or the union to arbitration, any other measure designed
to increase flexibility at the plant or enterprise and sought by any party shall be notified to the Commission
and by agreement of the parties involved shall be subject to the following requirements—
(i)
the changes sought shall not affect provisions reflecting National standards recognised by the
Western Australian Industrial Relations Commission;
(ii)
the majority of employees affected by the change at the plant or enterprise must genuinely agree
to the change;
(iii)
no employee shall lose income as a result of the change;
(iv)
the union must be a party to the agreement;
(v)
the union shall not unreasonably oppose any agreement; and
(vi)
any agreement shall be subject to approval by the Western Australian Industrial Relations
Commission and, if approved, shall operate as a schedule to this award and take precedence over
any provision of this award to the extent of any inconsistency.
(f)
Transition/Implementation Period and Arrangements
An agreed new wage and classification structure forms Appendix Two—New Classification Structure and
Definitions of this award.
(i)
Duration
It is agreed between the parties that a transition/implementation period shall operate from the
first pay period to commence on or after 23 July 1991 until the first pay period beginning on or
after 23 December 1991.
(ii)
Objectives
The objective of this transition/implementation period is—
(aa)
to enable all parties to the award to familiarise themselves with the new wage
classification and definition structure; and
(bb)
for each plant or establishment to apply (subject to the transitional arrangements
below) the new wage, classification and definition structure set out in Appendix One—
Memorandum of Understanding of this award in place of existing arrangements as
defined in Clause 5.—Definitions and subclause (1) of Clause 23.—Wages of this
award.
(iii)
Transitional Arrangements
In order to assist an orderly transition, the following arrangements shall apply—
(aa)
From the first pay period commencing on or after 23 July 1991 an employee's new
wage group shall be determined in accordance with subclause (1) of Clause 23.—
Wages of this award.
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(bb)

(iv)

(v)

(1)

(a)

(b)

Transfer to the new classification structure and definitions shall be subject to the
availability of the Implementation Manual. In the interim the existing definitions in
Clause 5.—Definitions of this award will apply.
(cc)
The parties shall undertake appropriate consultation in accordance with paragraph (b)
of this subclause.
(dd)
Upon transition to the new classification structure employees, subject to placitum (cc)
hereof will perform work in accordance with the new classification and definition as
set out in Appendix Two—New Classification Structure and Definitions of this award,
in lieu of definitions currently set out in Clause 5.—Definitions of this award.
(ee)
Any disputes in relation to the transition/implementation of the new wage,
classification and definition structure shall be referred in the normal manner for
determination by the Western Australian Industrial Relations Commission.
(ff)
The parties shall re-affirm that wage increases arising from broad-banding and
adjustment of minimum rates are subject to absorption into existing over-award
payments.
Reclassification will be according to the following principles—
(aa)
Employees will transfer to the new classification structure without loss of pay in
accordance with a schedule agreed between the parties which will "line-up" the old
classification with the new levels.
(bb)
Reclassification to any higher level shall be contingent upon such additional work
being available and required to be performed by the employer.
(cc)
In the event that there is a claim for reclassification by an existing employee to a higher
level under the new structure on the ground that the employee possesses equivalent
skill and knowledge gained through on-the-job experience or on any other ground the
following principles apply—
The parties agree that the existing award disputes avoidance procedure shall be
followed.
Agreed competency standards shall be established by the parties in conjunction with
T.A.F.E (and S.E.S.D.A. when operative) for all levels in the new classification
structure before any claims for reclassification are processed and shall be incorporated
in the Implementation Manual as they become available.
The Implementation Manual shall lay down procedures for testing the validity of an
employee's claim for reclassification. These procedures shall be undertaken by an
independent third party recognised by the National Training Board—eg. T.A.F.E.
Review
(aa)
Prior to the expiration of the six month period, the parties will consult and make any
changes to the classification structure as agreed are appropriate.
(bb)
At the expiration of the six month period, employers will be required to have
completed the transitional phase.
(cc)
The parties are committed to modernising the terms of the award and to addressing the
issues associated with training with a view to finalising these matters by 1 December
1991 and 1 January 1992 respectively.
(dd)
The parties are also committed to finalising the Implementation Manual.

24.—SUPPLEMENTARY PAYMENTS
In addition to the rates payable under the provisions of Clause 23.—Wages of this award, an employee
other than an apprentice, employed in classifications to which the following wage groups apply or in the
classifications listed shall be paid the supplementary payment prescribed—
Wage
Group/
Supplementary
Safety Net
Total
Payment
Adjustment
Supplementary
Classification
Per Week
Payment
Payment
Per Week
$
$
$
C9
Group B
58.00
58.00
116.00
C10
Group D
52.00
58.00
110.00
C11
Group E
39.80
58.00
97.80
Group G
39.80
58.00
97.80
C12
Group H
36.60
58.00
94.60
Group J
36.60
58.00
94.60
Group K
36.60
58.00
94.60
C13
Group L
30.30
58.00
88.30
Group M
30.30
58.00
88.30
C14
Group N
33.80
58.00
91.80
Safety Net Adjustment payments set out in this clause represent a payment which shall be absorbed into
overaward payments.
An "overaward payment" is defined as the amount (whether it be termed "overaward payment",
"attendance bonus", "service increment" or any term whatsoever) which an employee would receive in
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excess of the "award wage" which applied immediately prior to the decision of the Western Australian
Industrial Relations Commission dated 24 December 1993 (Application No. 1457 of 1993) for the
classification in which such employee is engaged. Provided that such payment shall exclude overtime,
shift allowances, penalty rates, disability allowances, fares and travelling time allowances and any other
ancillary payments of a like nature prescribed by the award.
The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

(2)

(1)

(c)

In addition to the rates payable under the provisions of this award an apprentice shall be paid a percentage
of Wage Group C10, being the percentage in accordance with the provisions of subclause (5) of Clause
23.—Wages, of this award.

(d)

The amount payable to any employee pursuant to the provisions of this subclause—
(i)

shall be for all purposes of this award; and

(ii)

shall be reduced by the amount of any payment being made to the employee in addition to the
said rates otherwise than pursuant to the provisions of this award, whether such payment is being
made by virtue of any Order, industrial agreement or other agreement or arrangement.

The rate prescribed in this award for any classification is not amended by this clause and shall not, for the purpose of
any other award, Order, industrial agreement or other agreement or arrangement, be deemed to have been so
amended.

ZOOLOGICAL GARDENS EMPLOYEES AWARD 1969
NO. 29 OF 1969
1B.—MINIMUM ADULT AWARD WAGE
No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.

(2)

The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 2001.

(3)

The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments
from State Wage Case decisions.

(4)

Unless otherwise provided in this clause adults employed as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the hours worked.

(5)

Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $413.40 per week.

(6)

(a)

The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the
minimum award rate.

(b)

Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.

(7)

(8)

Subject to this clause the Minimum Adult Award Wage shall—
(a)

apply to all work in ordinary hours.

(b)

apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all other purposes of this award.

Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State
Wage Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated
by this award which are above the wage rates prescribed in the award. Such above award payments include wages
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.
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10.—WAGES
The minimum total rate of wage payable under this award shall be as follows
Arbitrated
Rate
Safety Net
Adjustments
$
$

Minimum
Total Rate
$

KEEPER
Year One
Year Two
Year Three

400.00
410.00
420.00

88.00
88.00
90.00

488.00
498.00
510.00

SPECIALIST KEEPER—GRADE I
Year One
Year Two
Year Three
Year Four

432.70
444.40
456.30
468.20

90.00
90.00
90.00
88.00

522.70
534.40
546.30
556.20

SPECIALIST KEEPER—GRADE II
Year One
Year Two
Year Three
Year Four

480.10
492.00
503.90
516.00

88.00
88.00
88.00
88.00

568.10
580.00
591.90
604.00

SENIOR SPECIALIST KEEPER
Year One
Year Two
Year Three

536.30
551.10
566.90

88.00
88.00
88.00

624.30
639.10
654.90

The rates of pay in this award include arbitrated safety net adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
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_______________________________________________________________________________

Reasons for Decision.
THE PRESIDENT AND COMMISSIONER A R BEECH—
1 These are the joint reasons of the President and
Commissioner Beech.
2 This is an appeal brought pursuant to s.49 of the Industrial
Relations Act 1979 (as amended) (hereinafter referred to
as “the Act”) against the decision of a single
Commissioner made on 21 March 2001. By that decision,
the Commissioner dismissed an application made by the
abovenamed appellant employee, Mr Ian William
Cannon, whereby he claimed, pursuant to s.29(1)(b)(i)
of the Act, such application being filed in the Commission
on 30 November 1999, that he was harshly, oppressively
and unfairly dismissed by the respondent company.
3 By the same application, Mr Cannon claimed, pursuant
to s.29(1)(b)(ii) of the Act, that he had been denied a
benefit to which he was entitled under his contract of
employment, not being a benefit under an award or order,
in that he was entitled to be paid a sum of money as
payment in lieu of reasonable notice.
GROUNDS OF APPEAL
4 It is against that decision that Mr Cannon now appeals
on the following grounds—
“1. The learned Commissioner erred in fact and in
law in finding that the terms of the Appellant’s
contract of employment as Regional Manager,
Western Australia with the Coca Cola Business
Stream survived the loss of Coca Cola contract
by the Respondent and applied to the Appellant
in his capacity as Regional Development Manager in that—
1) the expression in the contract “Linfox may
at its reasonable discretion change your
work location, duties, title or reporting
relationships at any time to meet its business needs”—
a) was not part of the contract but merely
a preamble to it and did not have any
binding effect; or alternatively,
b) was limited in its application to the Appellant’s role as Regional Manager,
Western Australia with the Coca Cola
Business Stream and did not and was
not intended to give the Respondent
the right to the Appellant’s services in
any capacity;
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2) there was uncontradicted evidence that
some of the express terms of the contract
were not complied with, namely that any
variations had to be in writing and signed
by both parties and that the Appellant
would be paid a vehicle allowance;
3) there was no evidence that the change in
terms and conditions of the Appellant’s
employment in December 1998 (from the
provision of a vehicle to the Appellant to
the payment of a vehicle allowance)
amounted to a rectification of a breach of
the initial contract rather than a variation
of a new oral contract;
4) there was uncontradicted evidence that the
terms of the contract were not objectively
appropriate to the new relationship created
after the Respondent’s loss of the Coca
Cola contract;
5) in the absence of any evidence about discussions or lack of discussion relating to
changes to the Appellant’s annual rate of
salary or other benefits, no conclusions can
be drawn about the significance or notability of there being no change in them.
2 The learned Commissioner erred in fact and in
law in finding that the notice period given to the
Appellant was in fact, or conceded by the Appellant to be, in excess of the requirements of
section 170CM(2), in that on a proper construction of the Act, section 170CM(2) requires
reasonable notice of termination [which can not
be less than the amounts specified in section
170CM(2)] but it does not give an employer the
right to terminate by giving just the prescribed
minimum.
3 The learned Commissioner erred in law in finding that Article 11 of the Termination of
Employment Convention has not been incorporated into the Workplace Relations Act 1996 in
that—
a) Subdivision C of Division 3 of Part VIA
of the Act is in pari materia with, replaced
and is in substantially the same terms as,
Subdivision B of Division 3 of Part VIA
(the “1993 Reform Act provisions”) of the
Act as it existed prior to 1 January 1996;
b) The 1993 Reform Act provisions were expressly enacted to give effect to the
termination of Employment Convention
and Subdivision C was enacted for the purpose of “assisting in giving effect to the
Termination of Employment Convention”;
and
c) The Commonwealth’s power to validly
legislate to give effect to or assist in giving effect to the Termination of
Employment Convention requires section
170CM(2) to be interpreted in such a way
as to give full and proper effect to Article
11 of the Termination of Employment
Convention.
4) The learned Commissioner erred in fact and law
in not finding that the notice period in the initial
contract of employment was rendered void and
severable by the operation of section 170 CM of
the Workplace Relations Act 1996 and replaced
by a common law implied term that reasonable
notice would be given, in that—
a) there was ample evidence that the period
of notice given was not reasonable in all
the circumstances and thus contravened
section 170CM;
and
b) there was no impediment to severing from
the contract the provision rendered
void;
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5) The learned Commissioner erred in fact and in
law in failing to consider whether, if the period
of notice given was lawful in all the circumstances, it was harsh, oppressive and unfair for
the Respondent to rely on that period of notice in
circumstances where the person initiating and
responsible for terminating the Appellant’s employment, considered that a longer period of
notice and more generous termination benefits
should have been given and attempted to obtain
them for the Appellant.
6) The learned Commissioner erred in law in finding that section 41 of the Minimum Conditions
of Employment Act 1993 did not apply to the
Appellant’s termination, in that section 41 relates
to actions by an employer having significant effect on an employee and significant effect is
defined to include elimination of job tenure without reference to the reasons for the elimination
of the job tenure.
7) The learned Commissioner erred in law in not
considering whether, independent of any obligation imposed by section 41 of the Minimum
Conditions of Employment Act 1993, the Respondent as a responsible employer should have
discussed with the Appellant the significant effect the termination would have on the Appellant
and what might be done to ameliorate the effects
of that termination.
8) The learned Commissioner erred in fact and in
law in finding that the Appellant had not made
out his case that there had beep an abuse of the
Respondent’s right to terminate his employment
on the grounds of poor performance in that—
a) the evidence established that the avowed
reason for the Appellant’s termination was
that he had not generated sufficient revenue
for the Respondent;
b) there was no evidence or no reliable evidence that the Appellant had ever been
made aware of the priority placed on generating sufficient revenue;
c) the evidence of the principal witness for
the Respondent was that immediate results
were not expected from the Appellant, that
it would take some time to find suitable
customers and build up a presence in the
market place and that there had been no
answer provided when the Appellant specifically asked what was the time scale for
achieving success;
d) the prior complaints about the Appellant’s
performance did not relate to the Appellant failing to achieve the objective of
generating sufficient revenue but to the Appellant’s failure to follow the processes the
Respondent required;
e) there is a palpable inconsistency between
the written evidence of the Respondent’s
witnesses and the avowed parole evidence
of the reason for termination sufficient to
indicate that the Appellant was never made
aware that his employment was in jeopardy because of a failure to achieve unstated
revenue goals but only for failure to follow the Respondent’s desired processes.”

BACKGROUND
5 Mr Cannon was employed by the respondent, which is a
national and large scale transport company. He was
engaged as Regional Manager for Western Australia to
manage the Coca Cola Business Stream of the respondent
from 3 August 1998. On 5 August 1998, the respondent
lost the Coca Cola contract in Western Australia.
6 As a result, Mr Cannon and the respondent’s Managing
Director, Mr Michael Brockhoff, had discussions and,
following those discussions, Mr Cannon took up the

7

8
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position of Business Development Manager a few days
later (see pages 209-211 of the appeal book (hereinafter
referred to as “AB”)). He worked in that position until
his employment was terminated on 10 November 1999.
His complaint about his termination and his claim for
contractual benefits is set out on page 6(AB) as follows—
“(a) The Respondent harshly oppressively and unfairly terminated the Applicant’s employment in
that the employment was terminated without there
being any valid reason connected with the capacity or conduct of the Applicant or the
operational requirements of the employer’s business.
(b) In the alternative, if the Respondent had concerns
about the conduct or the capacity of the Applicant, it failed to raise these concerns with the
Applicant or take any positive steps to ensure that
the Applicant was aware of those concerns and
the implications of not taking appropriate action
to address those concerns.
(c) Further or in the alternative, the Respondent,
failed to discuss with the Applicant the significant effect the termination of employment would
have upon him and measures that might be taken
to minimize that significant effect, contrary to
section 41 of the Minimum Conditions of Employment Act 1993, the failure to do so making
the termination of the Applicant’s employment
harsh, oppressive and unfair.
(d) Further or in the alternative, the Respondent failed
to give the Applicant reasonable notice or pay in
lieu of notice having regard to the Applicant’s
position, remuneration, age, the nature of his recruitment, his future employment prospects and
contemporary human resource management practices, the failure to do so making the termination
harsh, oppressive and unfair.
(e) Further, the Applicant was entitled by way of an
implied term in his contract of employment, to
reasonable notice or pay in lieu of notice, which
in all the circumstances would have been 6
months; the terms of the contract of employment
entered into on 20 July 1998 lapsing on or about
3 August 1998 when the Respondent lost the
Coca-Cola contract and a new contract then being offered and accepted by the Applicant, or in
the alternative, if the contract of employment of
the 20 July 1998 was merely varied by the circumstances arising out of the loss of the
Coca-Cola contract, the express term therein was
void and severable by operation of section
170CM of the Workplace Relations Act 1996.
(f) The Applicant claims against the Respondent an
order that—
(i) The Respondent harshly oppressively and
unfairly dismissed the Applicant from his
employment;
(ii) It is not practicable for the Applicant to be
reinstated or re-employed by the Respondent;
(iii) The Respondent pay to the Applicant by
way of compensation for the harsh, oppressive and unfair dismissal, an amount equal
to 6 months remuneration calculated on the
basis of the Applicant’s total salary package of $105,000; and
(iv) The Respondent pay to the Applicant by
way of pay in lieu of notice, an amount
equal to 6 months remuneration calculated
on the basis of the Applicant’s total salary
package of $105,000.”
At the time of the hearing, Mr Cannon was 54 years of
age and had extensive experience in the transport industry.
Between 1981 and 1990, he was employed by TNT
Australia as the Western Australian State Manager for
the Kwikasair group of companies, where he became
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acquainted with Mr John Dixon, who is the respondent’s
Chief Operations Officer. Mr Dixon and Mr Cannon
worked together when Mr Cannon was employed by TNT
Australia. From 1990 to 1996, Mr Cannon and his wife
ran a wholesaling business. He sold that business in 1997
and took up a position as Sales Manager of K & S Express
Transport.
9 In 1997, Mr Cannon contacted Mr Dixon and said that
he wished to return to the transport industry. In May 1998,
Mr Dixon told Mr Cannon that the respondent was
looking for a senior person to manage the Coca Cola
transport contract in Western Australia. The management
position was vacant as the previous manager had left the
company.
10 Mr Dixon came to Perth in early July 1998 to make a
presentation to Coca Cola to re-tender for the contract.
Mr Cannon met Mr Dixon and other senior employees of
the respondent. Mr Dixon informed Mr Cannon that the
respondent was confident of winning the tender for the
Coca Cola work. Mr Dixon testified that Mr Cannon asked
whether his employment would continue if the Coca Cola
contract was lost and Mr Dixon informed him that, if the
respondent lost the contract, he, Mr Cannon, would be
employed in a similar capacity on the same proposed
terms and conditions.
11 A formal offer of employment, in the following relevant
terms (see pages 42-45(AB)), was made to Mr Cannon
on 15 July 1998, which was accepted by him on 20 July
1998—
“It is with pleasure that I confirm the offer to employ you in the position of Regional Manager,
Western Australia with the Coca-Cola Business
Stream of Linfox Transport (Aust) Pty Ltd A.C.N.
004 718 647 (‘Linfox’) commencing 3 August, 1998.
Initially you will be based at the Linfox State Office
at Kewdale and report directly to the National Manager of the Coca-Cola Business Stream.
The terms and conditions for this offer of employment are set out below. If you accept this offer, these
terms will continue to apply to your employment
except to the extent that they are varied, replaced or
cancelled by agreement in writing signed by both
parties. Linfox may at its reasonable discretion
change your work location, duties, title or reporting
relationships at any time to meet its business needs.
SALARY
Linfox will pay you a salary at an annual rate of
$75,000. Annual leave loading is included in the
salary and a separate allowance will not be paid at
the time leave is taken. Salaries are usually reviewed
annually in June of each year at the discretion of
Linfox. The next planned review relevant to you will
be in June 1999.
…
LEAVING LINFOX
Your employment with Linfox may be terminated at
any time by either party giving to the other.
• one month’s notice in writing; or
• if at the time of termination you have more than
five years continuous service with Linfox, two
month’s notice in writing.
Linfox may at its option commute any period of notice of termination by payment in lieu to you of the
salary which would otherwise be payable for the
balance of the notice period.
Linfox may terminate your employment without notice or payment in lieu of notice for serious
misconduct, including commission of a criminal
offence, or if you are precluded by law from performing the duties of your position.
Your rights to compensation or benefits from Linfox
relating to the cessation of your employment are restricted to those expressly set out in this letter.
SEVERABILITY
Part or all of any provision of this letter that is illegal or unenforceable will be severed from this letter
and the remaining provisions will continue in force.
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WAIVER
The failure of Linfox at any time to insist on performance of any provision of this letter is not a waiver
of its right at any later time to insist on performance
of that or any other provision of this letter.
GOVERNING LAW
This letter is governed by the law applicable in the
State in which you are employed and you irrevocably and unconditionally submit to the exclusive
jurisdiction of the courts of that State.

12
13

14

15

16

17

18

19

ENTIRE UNDERSTANDING
This letter sets out the entire understanding and
agreement between the parties with respect to the
terms and conditions of the employment offered with
Linfox. No collateral agreement will be of any force
or effect unless it is in writing and signed by both
parties. All negotiations, representations, warranties
or commitments in relation to your employment are
superseded by this document and will be of no force
or effect whatever.
The terms and conditions of your employment with
Linfox as set out in this letter may subsequently be
varied only by an agreement in writing signed by
both parties.”
The agreement was then signed by Mr Cannon and on
behalf of the respondent.
Mr Cannon commenced work in Perth after the Coca Cola
contract was lost. His role was to develop business
opportunities for the respondent in the capacity of
Business Development Manager. The new duties carried
the same salary of $75,000.00 and the same car allowance
as the initial position had. He was told that he had to
report to Mr Paul Xavier Bennett, who was located in
Victoria and who was the General Manager of the
Industrial Business Stream. No new contract in writing
was entered into and there was certainly no evidence of
one.
The respondent’s office in Western Australia did not
have a large number of staff. Mr Cannon worked with
Mr Stephen Gerrard Cain who was the Regional
Manager and State Representative for Western
Australia. He also worked with Mr Kipling
Sandercock, a Regional Manager who is also a
business analyst and computer specialist.
Mr Cannon gave uncontradicted evidence that, when he
first commenced work in the Perth office, morale was
very low. He said that many of the contracts were losing
money and sales revenue was down almost 50% on the
previous year.
Mr Bennett did not set a budget for Mr Cannon to reach.
Mr Bennett gave evidence that the respondent was looking
to develop substantial business relationships with
particular customers and not small accounts. Mr Bennett
said that he advised Mr Cannon that he may spend a year
on developing one proposal or he might need to develop
half a dozen concepts. When asked what success rate he
expected from Mr Cannon, Mr Bennett said that he would
expect a success rate of something like 30% of proposals
submitted to prospective clients who were serious in their
dealings with the respondent.
Whilst there was a dispute as to whether Mr Cannon was
given sufficient guidance, direction and training to
perform the role of Business Development Manager, it
was common ground that no issue arose in respect of Mr
Cannon’s performance until June 1999.
From August 1998 until mid 1999, Mr Cannon pursued
a number of prospective business proposals without much
success. The only account which Mr Cannon won whilst
employed by the respondent was a small account with
Arlec, which was worth about $1,000.00 per week. Until
a tender presentation for a contract with BHP was made
on 4 June 1999, Mr Bennett was not dissatisfied with Mr
Cannon’s efforts to generate new business.
The Commissioner found that Mr Cannon was formally
warned about his performance on 8 June 1999 and again
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on 4 October 1999. Further, the evidence given by Mr
Bennett and Mr Cain established that Mr Cannon was
also verbally warned on a number of occasions that he
was required to improve his performance. It is clear from
the evidence that Mr Cannon was aware that his
performance was regarded as unsatisfactory from 3 June
1999 and that, after he received a memorandum dated 4
October 1999, he knew his job was at risk.
Despite a first formal warning on 8 June 1999 that the
BHP data was inadequate, Mr Cannon did not take
substantive steps to gather detailed information for the
Woolworths contract. Further, he misled Mr Cain, as the
Commissioner found, in relation to that contract. It was
conceded on behalf of Mr Cannon that he informed Mr
Cain on a number of occasions between the end of July
1999 and 24 September 1999 that he was working on
obtaining information sought by Mr Cain in relation to
the Woolworths tender. Although Mr Cannon testified that
he had obtained some of the information referred to in
the e-mail from Mr Cain, it is clear from paragraph 8 of
his memorandum to Mr Bennett of 8 October 1999 that
he had, in fact, done little, if any, work (see pages 5253(AB)). Further, it is apparent that Mr Cannon did not
learn from the BHP tender process that a contractor’s data
pack cannot always be relied upon.
The Commissioner applied the dicta of the Commission
in Bogunovich v Bayside Western Australia Pty Ltd 79
WAIG 8 (FB) (did not apply Margio v Fremantle Arts
Centre Press 70 WAIG 2559 (FB)) and held that the
respondent had formally warned Mr Cannon about his
performance on 8 June 1999 and again on 4 October 1999
and also verbally warned him on a number of occasions
that he was required to improve his performance.
The Commissioner then held that the circumstances of
the case were such that Mr Cannon had not made out a
case that the respondent abused its right to terminate his
employment on grounds of poor performance.
Those findings were not challenged in this appeal.

Reasonable Notice
24 Mr McCorry contended, on behalf of Mr Cannon, that, if
the Commission found that his performance was such
that his employment should be terminated, his contract
of employment was not terminated lawfully and justifiably
by the giving of one month’s pay in lieu of notice. It was
contended on behalf of Mr Cannon that the express period
of notice of termination contained in the contract of
employment signed by Mr Cannon on 20 June 1998
ceased to apply to his employment when the Coca Cola
contract was lost.
25 Alternatively, it was argued on behalf of Mr Cannon that
the notice period in the contract was void and was
severable by operation of s.170CM of the Workplace
Relations Act 1996 (Cth) (hereinafter referred to as “the
WR Act”).
26 The Commissioner referred to the dicta of the Full Bench
in Robowash Pty Ltd v Hart 78 WAIG 2325 at 2328 (FB)
where Sharkey P observed—
“It is a question of fact as to whether a change of
duties amounts to a termination of the contract of
employment or, alternatively whether it amounts to
a variation of the original contract (see Real Estate
Institute of Western Australian Inc v The Federated
Clerks’ Union of Australian Industrial Union of
Workers, WA Branch (op cit), Kenny v Elmerside Pty
Ltd (op cit) and Quinn v Jack Chia (Australia) Ltd
[1992] 1 VR 567 at 576-579.
Certainly, where an employer and employee agree
to an alteration in the employee’s duties and responsibilities which is profound, a court should be more
ready to hold (unless the original contract provided
for that contingency) that a new contract has replaced
the old, or at least that the old contract, as named,
contained terms objectively appropriate to the new
relationship created.”
27 The Commissioner then held that, because the
employment contract provided “Linfox may at its
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reasonable discretion change your work location, duties,
title or reporting relationships at any time to meet its
business needs”; this gave the respondent the right to the
services of Mr Cannon in any capacity it chose to direct
from time to time. Notably, this clause, according to the
Commissioner, did not authorise the respondent to change
Mr Cannon’s annual rate of salary or other benefits.
Whilst Mr Cannon was initially provided with a car and
not paid a car allowance in accordance with the terms of
his contract, this was rectified before the date of
termination of the employment contract, otherwise the
terms of the written contract were adhered to.
Further, the Commissioner held that the notice period in
the contract of employment was not rendered void and
severable by operation of s.170CM of the WR Act, which
purports to give effect to or incorporate Article 11 of the
Convention Concerning Termination of Employment at
the Initiative of the Employer (hereinafter referred to as
“the Termination of Employment Convention”) (see page
20(AB)).
As the Commissioner held, conventions entered into with
the Federal Government do not form part of Australia
domestic law, unless they have been incorporated by way
of statute (Minister for Immigration and Ethnic Affairs v
Teoh (1995) 183 CLR 273 per Mason CJ and Deane J at
286-287 and the cases cited therein).
The Commissioner held that it was clear that Article 11
of the Termination of Employment Convention has not
been incorporated into the provisions of the WR Act.
Thus, there was no scope for implying a term into the
contract of employment that Mr Cannon’s employment
could only be terminated by way of reasonable notice
because, to do so would contradict an express term of the
contract.
The Commissioner did not accept that s.41 of the
Minimum Conditions of Employment Act 1993
(hereinafter referred to as “the MCE Act”) applied to Mr
Cannon’s termination. Accordingly, the Commissioner
held also that s.40(2) of the MCE Act, qualifying s.41,
meant that s.41 only applied when the employer has
decided to take action that is likely to have a significant
effect on an employee or to make that employee
redundant. It was conceded that Mr Cannon was not made
redundant by the respondent. It was also held that, because
of the definition of “conduct”, which is defined as conduct
which has “a significant effect on an employee”, as it
appears in s.40(2) of the MCE Act, s.41 does not apply
to the termination of an employee’s employment on
grounds of poor performance.
The applications were then dismissed.

ISSUES AND CONCLUSIONS
34 This was a discretionary decision, as that term is defined
in Norbis v Norbis (1986) 161 CLR 513 and Coal and
Allied Operations Pty Ltd v AIRC (2000) 74 ALJR 1348
(HC). Some of the grounds of appeal challenge the
exercise of the discretion at first instance. Some do not.
Insofar as the appeal grounds challenge the exercise of
discretion, we observe that the Full Bench has no warrant
to interfere with the exercise of the discretion at first
instance unless the appellant establishes that the
Commission at first instance erred in accordance with
the well known principles laid down in House v The King
[1936] 55 CLR 499 (see also Gromark Packaging v
FMWU 73 WAIG 220 (IAC)).
35 We now deal with the question raised on appeal.
Reasonable Notice
36 It was a major part of the case at first instance that the
failure to pay a sum in lieu of reasonable notice constituted
an element of unfairness in the dismissal, and the claim
for contractual benefits was for a sum which had not been
paid in lieu of the giving of reasonable notice.
37 Mr Cannon’s case was that he was entitled to reasonable
notice because the express period of notice referred to in
the written agreement and referred to above, namely one
month, did not apply because the written agreement had
come to an end.
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38 Alternatively, it was submitted that the period of notice
of one month prescribed in the agreement was void
because of the operation of s.170CM of the WR Act
because, in prescribing notice of at least one week,
s.170CM(2) of that Act displaces the express contractual
prescription of one month’s notice and imports into the
contract a reasonable requirement to give “reasonable
notice” instead.
Was the Written Agreement Terminated?
39 The Commissioner construed the written agreement as
containing a term entitling the employer to “redeploy”
Mr Cannon in his duties. It therefore followed that there
was no termination of that contract until the dismissal,
no new or materially varied contract, and the provision
prescribing a period of notice of one month to terminate
the contract (the period of notice which was in fact given
by the respondent to Mr Cannon) was in force and applied
at the time of the dismissal.
40 We should observe that the written agreement signed by
or on behalf of both parties is expressed in plain terms. It
was not submitted that it was ambiguous and it is not.
The parties acknowledged in the agreement itself that it
set out the entire understanding and agreement between
the parties with respect to the terms and conditions of the
employment offered by the respondent. It was not
contended that it did not.
41 It is quite clear that there was a right in the employer, “at
its reasonable discretion”, to change the appellant
employee’s work location, duties, title or reporting
relationships. As a matter of fact, all of these were changed
except the work location. It was submitted that this
provision was part of the preamble and not a term or
condition of the contract.
42 On a fair reading of the whole of the written agreement,
it was identified as one of the terms and conditions of
employment “set out below”. Further, the contract confers,
in its clear terms, a right in a party to the contract, the
employer, to do certain things to which the employee
agrees, by his signature to the contract.
43 There is, therefore, and was a clear unambiguous term
and condition of the contract empowering the employer
to change the work location, duties, title and reporting
relationships of the employee. That, on the evidence, is
what occurred and, in fact, the exercise of such power
was agreed to and the new duties were performed by the
appellant employee until his contract of employment was
terminated and he was dismissed.
44 What then was the effect at law, if any, on the contract of
that change?
45 The only limit upon the ability to change the duties of
Mr Cannon was that it must occur within the reasonable
discretion of the respondent. There was no contention
that the discretion was exercised unreasonably, nor on
the evidence could it have been correctly so contended.
Mr Cannon was placed in a managerial position without
reduction of remuneration, performing duties which, on
the evidence, were substantially similar to those of the
Coca Cola Regional Manager. The Notice of Appeal does
not allege otherwise and, in any event, there is the
uncontroverted evidence of Mr Bennett that the selection
criteria for the Coca Cola Regional Manager were
adaptable to the alternate role of Business Development
Manager (see page 250(AB)).
46 Accordingly, it was open and correct to find that the
changes in duties, title and reporting relationships were
well within the power conferred by the contract on the
respondent.
47 In any event, even if the Commissioner’s construction
were wrong, there was not, as Mr Caspersz submitted for
the respondent, such a substantial change of duties as to
bring about a termination of the contract of employment
and the creation of a new one (see Robowash Pty Ltd v
Hart (FB)(op cit) and in particular the passage cited by
the Commissioner at first instance).
48 Further, such an assertion is not a ground of appeal.
49 It follows that there was no termination of the original
contract until Mr Cannon was dismissed, that the
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Commissioner correctly so found and correctly construed
it, and the express provision for notice contained therein
applied and was availed of by the employee.
50 That was the express notice prescribed and there was no
reasonable notice implied or impliable at law.
51 There was no other evidence or submission with any merit
that the agreement had been terminated or had been varied
in any material manner. In accordance with the written
agreement of employment, the respondent, at its
reasonable discretion, changed Mr Cannon’s duties, title
and reporting relationships. The contract of employment,
signed by the parties, remained in force and it was open
to so find and correct to so find.
Section 170CM of the Workplace Relations Act 1996 (Cth)
52 It was contended for Mr Cannon that the notice provided
for under the contract was less than that required by
s.170CM of the WR Act and that as a result the terms of
the contract prescribing that notice were rendered void
and severable by the operation of s.170CM of the WR
Act.
53 S.170CM, it was submitted, gives effect to and
incorporates Article 11 of the Termination of Employment
Convention reproducing as it does in Schedule 10 of the
WR Act. Article 11 reads as follows:—
“A worker whose employment is to be terminated
shall be entitled to a reasonable period of notice or
compensation in lieu thereof, unless he is guilty of
serious misconduct, that is, misconduct of such a
nature that it would be unreasonable to require the
employer to continue his employment during the
notice period.”
54 S.170CM(1) and (2) of the WR Act are reproduced at
pages 20 and 21(AB) in the Commissioner’s reasons for
decision. Article 11 of the Convention was not
incorporated into the statute and could not be implied
into the contract of employment. In our opinion, whether
it is or is not does not matter, at least on the submission
to the Full Bench on this appeal.
55 The WR Act purports to make certain prescriptions. First,
except in a case where an employee is guilty of serious
misconduct of such a nature that it would be unreasonable
to require the employer to continue the employment of
any employee during the required period of notice, an
employer must not terminate an employee’s employment
unless the employee has been given the required period
of notice (see s.170CM(2) and (3) of the WR Act) or he/
she has been paid the required amount of compensation
instead of notice (see s.170CM(4) and (5) of the WR Act).
56 In our opinion, what the Commonwealth Parliament has
done in s.170CM(2) of the WR Act is to prescribe certain
minimum periods of notice for contracts of employment
of certain lengths as the reasonable notice which Article
11 requires.
57 The words of the section are plain and unambiguous. They
do not prescribe that reasonable notice be given in broad
terms. They prescribe certain minimum periods of notice
to achieve reasonableness. The minimum notice provided
for continuous service of one year is one week and for one
to three years, two weeks, increasing each by one week if
the employee is over 45 years of age and completed two
years’ service (see s.170CM(2) of the WR Act).
58 Thus, insofar as it is applicable, the notice provided for
in the contract of one month was more than that prescribed
for continuous service up to one year and between one
and three years. Thus, it was greater notice than required
in this case, which was, at most, two weeks.
59 In any event, we would require a more substantial
argument than was presented on this appeal that the
provisions of s.170CM of the WR Act should be implied
as a term of a contract of employment, when that is not
what the statute says. It may be that the doctrine of
illegality applies to contracts which contain a provision
for notice contrary to the minima contained in s.170CM(2)
of the WR Act. However, we would require to be
persuaded that that is so and we were not, by authority or
otherwise.
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60 Further, the better approach is to say that, if the act of
giving “unreasonable” notice contrary to that section is
given, then the remedy is prosecution or enforcement
under the WR Act, because this is a statutory provision
which stands apart from the contract (see a similar
approach in Thompson v Gregmaun Farms Pty Ltd 80
WAIG 1733 (FB)).
61 In any event, whether conceded or not, the notice provided
for in the contract and actually given was “reasonable”
as prescribed by s.170CM(2) of the WR Act because it
was more than the prescribed applicable minimum. The
provision in the contract was not illegal or severable.
62 There was no error established by that ground of appeal.
Section 41 of the Minimum Conditions of Employment Act
1993 (as amended)
63 Next it was submitted that the Commissioner erred in
that she failed to find that the dismissal was contrary to
s.41 of the MCE Act. The Commissioner found that s.41
did not apply to the dismissal in this case. Quite correctly,
she found that s.41 applies only when an employer has
decided to take action which is likely to have a significant
effect on an employee, or has decided to make an
employee redundant.
64 It was conceded correctly at first instance that Mr Cannon
was not made redundant. Further, the definition in s.40(2)
of the MCE Act of conduct defined to have a “significant
effect on an employee” does not apply to the termination
of the employee’s employment for poor performance. S.41
of the MCE Act had no application in this case. There
was no error in the Commissioner’s finding.
65 In any event, there was ample and sustained consultation
and counselling in relation to the respondent’s complaints
of poor performance by Mr Cannon before the dismissal,
a fact not challenged.
The Alleged Admission by Paul Xavier Bennett
66 It was submitted to the Full Bench that Mr Bennett, an
executive of the respondent, had admitted that the
dismissal of Mr Cannon was unfair. That was an ultimate
question for determination by the Commission. Hence
the admission, if it were made, was irrelevant and could
not bind the Commissioner.
67 However a careful reading of Mr Bennett’s evidence in
cross-examination (see pages 246-247 AB) makes it clear
that Mr Bennett made no such admission and ventured
no such opinion. All he said was that he considered Mr
Cannon’s request “for some leniency or some
consideration in relation to what he was going to get on
termination” and passed the request onto the Human
Resources Manager, Mr Michael Altoff, for his decision.
In any event, the question for Mr Altoff, on the evidence,
was not one of unfairness but whether there was warranted
a payment of more than what Mr Cannon was strictly
entitled to, in the context of leniency.
68 That ground is simply not made out.
FINALLY
69 No ground of appeal is, in our opinion, made out for
those reasons, there was no error of law or fact and no
miscarriage of the exercise of discretion established, and
therefore we would dismiss the appeal.
COMMISSIONER S J KENNER—
70 I have had the advantage of reading in draft form the
joint reasons of the President and Beech C with which I
am in general agreement. I add the following observations
of my own.
The Contract Issue
71 The appellant argued that the Commission at first instance
erred in concluding that the terms of the appellant’s
contract of employment with the respondent, set out at
AB 42, did not survive the respondent’s loss of the CocaCola contract. Furthermore and any event, it was
submitted that the provision in the offer of employment
letter prescribing that “Linfox may at its reasonable
discretion change your work location, duties, title or
reporting relationships at any time to meet its business
needs”, did not support the appellant’s employment in
the new position of Business Development Manager.

81 W.A.I.G.

72 On a fair reading of the evidence and the duties and
responsibilities of the original position of Regional
Manager and the new position, it appears that the change
in duties and responsibilities was far from profound, to
support the conclusion that the original contract was
terminated and a new contract entered into: Quinn v Jack
Chia (Australia) Pty Ltd (1992) 1 VR 567; Robowash
Pty Ltd v. Hart (1998) 78 WAIG 2325.
73 As to the submission of the appellant that the term of the
letter of appointment referred to above did not have
contractual effect and therefore did not enable the
respondent to “transfer” the appellant to the new position,
that submission must be rejected. Looking at the terms
of the letter of 15 July 1998 in its totality, it is clear that
this provision formed part of the contract of employment
between the appellant and the respondent. In my opinion,
one must look at the entire document to ascertain the
intention of the parties to the contract of employment. I
do not agree with the agent for the appellant’s submission
that the first two paragraphs of the letter of 15 July 1998
are merely preambles, with the terms of the contract set
out under the heading “salary” and below. If this
construction were correct, then for example, the contract
would not specify the position to be occupied by the
appellant, nor the location of his then employment, both
of which in the employment setting, are crucial provisions.
I have no doubt that the last sentence of the second
paragraph was clearly intended to have contractual effect.
74 I do not consider that this provision conferred as broad a
discretion on the respondent to “transfer” the appellant
to another position, as the Commissioner at first instance
considered that it did, in holding that it gave the
respondent the right to the services of the appellant “in
any capacity” (AB20). The right to exercise this power
was subject to the test of reasonableness. However, the
“transfer” effected by the respondent was clearly
reasonable in that the duties and responsibilities of the
Business Development Manager were reasonably
proportionate to the duties and responsibilities of the
original position of Regional Manager. Accordingly, there
was no error in the Commissioner’s conclusions in this
regard.
The s 170CM(2) Issue
75 The appellant submitted that on its proper
construction, s 170CM of the Workplace Relations
Act 1996 (Cth) (“the WR Act”) requires an employer
to give an employee on termination of employment,
reasonable notice or payment in lieu thereof. The
argument underpinning this submission was that by s
170CA(1)(e) of the WR Act, the Commonwealth
Parliament enacted the termination of employment
provisions contained within Division 3 of Part VIA
of the WR Act, so as to “assist in giving effect to the
Termination of Employment Convention.”
76 Article 11 of the Termination of Employment Convention
provides that—
“A worker whose employment is to be terminated
shall be entitled to a reasonable period of notice or
compensation in lieu thereof, unless he is guilty of
serious misconduct, that is, misconduct of such a
nature that it would be unreasonable to require the
employer to continue his employment during the
notice period.”
77 The thrust of the appellant’s submission was that the effect
of this provision, when read with s 170CA(1)(e), is to
require the conclusion that the reference to “reasonable
period of notice or compensation in lieu thereof” in Article
11 should in effect, be incorporated into s 170CM(2), to
require reasonable notice to have been afforded to the
appellant. The actual notice, as given to the appellant,
that being one months’ pay in lieu, was not reasonable in
all the circumstances and thus should be struck down by
reason of s 170CM of the WR Act, as the submission
went. What then would be reasonable notice, on the
appellant’s argument, is to be determined by the
application of the common law tests as to the implication
of a term of reasonable notice into contracts of
employment.
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78 Division 3 of Part VIA of the WR Act was enacted by the
Workplace Relations and Other Legislation Amendment
Act 1996, which effected significant changes to the former
Industrial Relations Act 1988 (Cth). In particular, the new
Division 3 of Part VIA, no longer relied principally upon
the external affairs power but rather, reliance was placed
on the corporations power and the trade and commerce
power of the Commonwealth Constitution: Victoria v.
Commonwealth of Australia (1996) 138 ALR 129.
79 The new provisions no longer give effect to the
Termination of Employment Convention, as did the
provisions in the 1988 Act, but rather, “assist” in giving
effect to the Termination of Employment Convention,
which does not require the adoption of the Convention in
its entirety: Williams v. Commonwealth of Australia
(2000) AILR 4-352; cf Konrad v. Victoria Police (State
of Victoria) 165 ALR 3.
80 Section 170CM clearly provides for a statutory minimum
in terms of notice of termination of employment, or
compensation in lieu thereof. There is no suggestion, on
a plain reading of the section, that there is any requirement
within it to provide “reasonable notice”, whatever that
might be in a particular circumstance. In other words,
what Article 11 of the Termination of Employment
Convention requires, is the giving of reasonable notice.
Consistent with s 170CA(1)(e) of the WR Act, the
Commonwealth has legislated the statutory minimum
notice periods in s 170CM(2), as its expression of what
the Commonwealth considers reasonable notice as a
minimum. This is entirely consistent with the stated object
of Division 3 in s 170CA(1)(e), in “assisting in giving
effect to” the Termination of Employment Convention.
81 An employer, when terminating the employment of an
employee, is therefore required to give, by s 170CM(2),
at least the period of notice there set out. Of course, it
does not preclude a greater period of notice being given,
but it does not require it.
82 A failure by an employer to comply with this minimum
statutory obligation may attract the sanctions specified
in ss 170CP and 170CR of the WR Act. Not insignificantly
in my opinion, s 170CR(4) empowers the court, on being
satisfied that an employer has contravened s 170CM, to
order the payment of damages equal to the amount that
would have been paid by the employer to the employee,
resulting in the employer not contravening s 170CM. This
tends to suggest, contrary to the submission of the
appellant, that there was no intention by the
Commonwealth Parliament for s 170CM to be viewed as
conferring generally a right upon dismissed employees
to be given, or paid in lieu thereof, reasonable notice.
Rather, the court may order the payment of damages in
respect of the minimum period specified in s 170CM(2).
83 I would therefore also dismiss the appeal.
THE PRESIDENT:
84 For those reasons, the appeal is dismissed.
Order accordingly
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Reasons for Decision.
INTRODUCTION
THE PRESIDENT—
1 These are the joint reasons of the President and
Commissioner Kenner.
2 These were two appeals, the first of which, FBA 13 of
2001, was brought by the abovenamed appellant
organisation of employees (hereinafter referred to as “the
ALHMWU”) and the second, FBA 14 of 2001, by the
defendant employer at first instance, Falcon Investigations
and Security Pty Ltd (hereinafter referred to as “Falcon
Investigations”). They were heard together by direction
of the Full Bench.
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The appeals were brought pursuant to s.84 of the
Industrial Relations Act 1979 (as amended) (hereinafter
referred to as “the Act”) against a decision of the Industrial
Magistrates’ Court sitting at Perth.
At first instance and on these appeals, the ALHMWU
was represented by Mr Rosales-Castaneda of Counsel.
Falcon Investigations was represented at first instance and
on these appeals by Mr Damian Clarke, whose status is
not clear, because he is not an “industrial agent” duly
registered. The warrant to appear as agent appoints Mr
Clarke.
How much it is competent, too, for the legislature to
prescribe audience in the Commission for a class of
persons over whom the Commission cannot properly
exercise, whose right to “practise” is not subject to its
jurisdiction, is an interesting question which remains
open.

APPEAL NO FBA 13 OF 2001
This is an appeal by the ALHMWU against the decision
of the Industrial Magistrate’s Court at Perth, constituted
by an Industrial Magistrate, and given on 8 March 2001
in matters Nos CP 105 to 108 of 1998 and, in particular,
the following part or parts of that decision, namely His
Worship’s ex tempore decision to award costs, as that
decision is reflected at pages 21 to 28 of the transcript at
first instance, which appear at pages 38 to 45 of the appeal
book in appeal No FBA 13 of 2001, which is the appeal
book referred to hereinafter (hereinafter referred to as
“AB”).
BACKGROUND
7 What occurred was that Complaints No CP 105 to 108
inclusive of 1998 were brought by the ALHMWU alleging
that Falcon Investigations, being a party bound by the
Security Officers’ Award (No A25 of 1981) (hereinafter
referred to as “the award”)—
(a) On 25 March 1996 and 28 March 1996, committed
a breach of Clause 13 of the award in that it paid its
employee, Mr Joe Allen $108.00 and $40.50 respectively for work done during night shift when he
should have been paid $129.00 and $44.10 respectively.
(b) Committed two breaches of Clause 14.1 of the award.
(c) On 30 March 1996, committed a breach of Clause
15.1 in that it paid its employee, Joe Allen, $54.00
for overtime work when he should have been paid
$90.30.
(d) Between 24 March 1996 and 30 March 1996 at Perth,
paid its employee, Joe Allen $54.00 for overtime
work on a Sunday when he should have been paid
$103.20, contrary to Clause 15.4 of the award.
8 The complaints were brought pursuant to s.83 of the Act
and brought in the general jurisdiction of the Industrial
Magistrates’ Court at Perth. (“General jurisdiction” is
defined in s.81CA of the Act.) (We would add that
instituting proceedings by way of complaint rather than
application, may not constitute a valid institution of
proceedings, although we make no judgment on that at
this time.)
9 The Industrial Magistrate’s Court heard and determined
these matters and the Complaints were dismissed, Counsel
for the ALHMWU conceding that a gross mistake had
been made and that there was no case (see page 37 (AB)).
10 An application for an order for costs was made by Mr
Clarke, as agent, on behalf of Falcon Investigations,
claiming the sum of $7,050.00. It was submitted by Mr
Clarke that the claims against Falcon Investigations were
frivolous and vexatious. The claim for costs was not
itemised, as His Worship correctly observed (see page
43(AB)).
11 At page 45 (AB), His Worship, having correctly observed
that costs should not be awarded in the jurisdiction unless
the claim was frivolous and/or vexatious, having found
that there was no merit in the claim, that it was
fundamentally flawed and that it was at least “frivolous”,
made an order for costs against the ALHMWU in the
sum of $2,500.00 on 8 March 2001.
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12 It is against that order that the ALHMWU now appeals
on the grounds, amended by leave on the hearing of the
appeal (see page 2(AB)). It is unnecessary to reproduce
the grounds in full here because the substance of the
grounds and submissions relating to them are referred to
hereinafter in these reasons.
13 Grounds 2(v) to (ix) are not grounds of appeal, but
grounds in support of the application to amend the
grounds of appeal.
APPEAL NO FBA 14 OF 2001
14 The appellant upon this appeal, the abovenamed Falcon
Investigations, appeals against the order made at first
instance for the payment of $2,500.00 costs on the
following grounds—
“- that the learned industrial magistrate erred in fact
and in law in assessing costs in the sum of $2,500
when—
(a) the principle for assessing costs in respect of
proceedings found to have been frivolously
and vexatiously instituted requires costs to be
assessed on an indemnity basis; and
(b) the learned industrial magistrate failed to make
any or any proper assessment of the costs incurred and simply prescribed a figure that bore
no relation to the particularised costs.”
15 Falcon Investigations applied to extend time within which
to appeal, being one day late with the institution of the
appeal, and there being no objection to the application to
extend time, the Full Bench, having determined that the
equity, good conscience and the substantial merits of the
case lay with the appellant on that application, granted
the application for extension of time.
16 There was handed to His Worship on 8 March 2001 (see
page 117(AB) of FBA 14 of 2001) a letter dated 6 March
2001, signed on behalf of Falcon Investigations, claiming
costs. The costs claimed were outlined in the letter as
follows, and not itemised—
“My Advocate—
Damien Clarke
29 hours @$75.00 = $2175.00
Myself
45 hours @ $75.00 = $3375.00
Witness—Jeff Brookes 4 hours @ $35.00 = $ 140.00
CCI—Mr Chris Keys
16 hours @ $85.00 = $1360.00
In Total
$7050.00”
17 That was the claim for costs which was disallowed. It
was asserted by Mr Rosales-Castaneda, counsel for the
ALHMWU, and was not denied, that he was not shown
this letter nor had he been given a copy.
THE APPEALS
18 There were two questions raised on these appeals.
Was the Application Frivolously or Vexatiously Instituted?
19 The first question was whether the Industrial Magistrate
erred in finding that the claim was frivolously or
vexatiously instituted. The significance of that is that an
Industrial Court, constituted pursuant to s.81A of the Act
in proceedings under s.83 of the Act, has no jurisdiction
and no power to order a party to pay costs unless it is
able to reach the opinion first that the proceedings have
been frivolously or vexatiously instituted or defended
s.83(3) of the Act, which reads as follows—
“In proceedings under this section costs shall not be
given to any party to the proceedings for the services of any legal practitioner or agent of that party
unless, in the opinion of the industrial magistrate’s
court, the proceedings have been frivolously or vexatiously instituted or defended, as the case requires,
by the other party.”
20 That question was considered by the Industrial Appeal
Court in WABBPU v Clarke and Another 76 WAIG 4
(IAC), where costs of an appeal made to the court pursuant
to s.90 of the Act were sought by the respondent. S.86(2)
of the Act confers jurisdiction on the Industrial Appeal
Court to make such orders as it thinks just as to the costs
and expenses of proceedings before the court (including
proceedings dismissed for want of prosecution).
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21 Significantly, there is no difference between the words
limiting the exercise of jurisdiction and power to order
costs in s.86(2) of the Act. That subsection, in its material
parts, reads as follows—
“...but costs shall not be given to any party to the
proceedings for the services of any legal practitioner
or agent of that party unless, in the opinion of the
Court, the proceedings have been frivolously or vexatiously instituted or defended, as the case requires,
by the other party.”
22 The test, as Their Honours observed at page 5, is an
objective one. Their Honours quoted from and applied
the reasons for decision of the Industrial Appeal Court in
TWU v Tip Top Bakeries 75 WAIG 9 (IAC), where Their
Honours said—
“In support of these submissions it was said that the
appeal was so unmeritorious and misconceived that
the section should be applied. In the submissions it
was said for the respondent that the meaning of the
words “frivolous or vexatious” had not attracted explanation in decisions of the Court, the matter
apparently not having been raised on any previous
occasion. The submissions for the respondent were
supported by reference to Naqvi v M B P (SA) Pty
Ltd (1981) 36 ALR 379 where consideration was
given to s 197A of the Crimes Act 1914 (Cth) providing for the payment of costs where proceedings
were instituted “vexatiously or without reasonable
cause”. Evatt J referred to discussion of that section
by Northrop J in Heidt v Chrysler Australia Ltd
(1976) 26 FLR 257 and the judgment of Barwick
CJ in General Steel Industries v Commissioner of
Railways (NSW) (1964) 112 CLR 125 at 129 where
the Chief Justice said in relation to the words “frivolous or vexatious” in O 26, r 18 of the High Court
Rules 1952 (Cth)—
“It is sufficient for me to say that these cases
uniformly adhere to the view that the plaintiff
ought not to be denied access to the customary tribunal which deals with actions of the
kind he brings, unless his lack of a cause of
action—if that be the ground on which the
court is invited, as in this case, to exercise its
powers of summary dismissal—is clearly
demonstrated. The test to be applied has been
variously expressed: ‘so obviously untenable
that it cannot possibly succeed’; ‘manifestly
groundless’; so manifestly faulty that it does
not admit of argument’; ‘discloses a case
which the court is satisfied cannot succeed’;
‘under no possibility can there be a good cause
of action’; ‘be manifest that to allow them’
(the pleadings) ‘to stand would involve useless expense’.
At times the test has been put as high as saying that the case must be so plain and obvious
that the court can say at once that the statement of claim, even if proved, cannot succeed;
or ‘so manifest on the view of the pleadings,
merely reading through them, that it is a case
that does not admit of reasonable argument’;
‘so to speak apparent at a glance’.
The application for costs is opposed on behalf of the appellant on the grounds that there
was no intent or purpose of being vexatious
or frivolous and that the authorities relied upon
are factually distinguishable from the present
circumstances.
The award of costs is a discretionary matter.
While it is the case that in our opinion the
appeal was untenable, we are not satisfied that
this is an appropriate occasion to make an
award of costs pursuant to s 86(2) of the Act.
It must be remembered that the appellant succeeded at first instance. The section has to be
applied in the context of the Act as a whole
and having regard to the relative informality
of proceedings before the Commission and the
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general policy of not awarding costs. In the
particular circumstances of this matter, we are
not prepared to hold that the appeal is brought
vexatiously or frivolously. The application for
costs is refused.””
In the end, Their Honours dismissed the appeal and
ordered costs where advice had been taken by the
appellant from Queen’s Counsel that the single ground
of appeal was not strong and the decision to seek to
discontinue the appeal was made immediately thereafter;
but, by then, only a few days remained before the date
set for the hearing of the appeal. It is clear that the
Industrial Appeal Court decided that that appeal was
obviously untenable and could not possibly have
succeeded and was therefore instituted frivolously or
vexatiously.
In this case, the Industrial Magistrate found that the
proceedings had been “frivolously or vexatiously
instituted” because there was no merit in the claim. The
words used at first instance by His Worship were
“frivolous at least” (see page 43(AB)). His Worship also
held that the claim could not succeed and that the fact
that it could not succeed should have been discovered at
the time of lodging the complaints. There is nothing to
suggest that the lack of availability of time and wages
records was a reason for the failure to properly investigate
the claims and assess their merits, because the problems
arose, as Mr Rosales-Castaneda conceded to the Court,
from human error (see pages 40-41(AB)). What he later
said, too, to his credit, was “Unfortunately there’s been
..... a mistake and there’s no point in wasting the court’s
time in pursuing something that is clearly based on a
mistake.” (see page 38(AB)). Mr Rosales-Castaneda
properly conceded to the Court at first instance that his
client organisation had no case, it would seem, because
the calculations had been done on the basis of 48 hours
worked in three days, whereas the evidence was that 39
hours were worked (see page 37(AB)).
Having regard to the concession by counsel for the
ALHMWU at first instance, it is entirely unnecessary to
consider in any detail why the application could not
succeed. In the light of Mr Rosales-Castaneda’s
concession at first instance, there is nothing in the
submissions referring to other complaints against Falcon
Investigations not before the Court in the proceedings at
first instance, or the involvement of the Department of
Productivity and Labour Relations, which dilute or
negative the fact that the case for the applicant at first
instance was without merit, and that this should have been
ascertained before the hearing at first instance, at least,
and it was not. (This was a factual situation very similar
to that in WABBPU v Clarke and Another (IAC)(op cit).)
The four complaints were, following that concession,
dismissed. Mr Rosales-Castaneda did, however, submit
that the claim was not vexatious.
The words “frivolous or vexatious” are one phrase. It is
unnecessary to over-analyse them or separate the words,
as is clear from the reasons for judgment in WABBPU v
Clarke and Another (IAC)(op cit) (see also Barrett v
WABLPPU 77 WAIG 2868 (FB) and Gartrell v Hine
Motors Pty Ltd 77 WAIG 3193 (FB)). However, although
his reasons are somewhat tersely expressed, it is clear
that the Industrial Magistrate did find that the claim was
frivolous and vexatious.
In terms of the meaning attributed to the phrase “frivolous
or vexatious” or similar phrases, in the extract from TWU
v Tip Top Bakeries (IAC)(op cit), cited with approval in
WABBPU v Clarke and Another (IAC)(op cit) and the
meaning applied in WABBPU v Clarke and Another
(IAC)(op cit), the complaints at first instance were not
tenable and/or were “so obviously untenable that [they
could not] possibly succeed” and/or “disclosed a case
which the court [was] satisfied [could not] succeed”.
If one takes, as a proper description, that used in WABBPU
v Clarke and Another (IAC)(op cit) (which is in any event
synonymous with the other definitions of “frivolous and
vexatious” to which we have just mentioned), the claim
could not have succeeded, being fundamentally flawed,
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and this should have been discovered at least before the
hearing if not earlier. What, undoubtedly, His Worship
found was that there was no merit in the claim (see page
43(AB)). That that was so was properly conceded by
counsel.
30 For those reasons, it is clear that His Worship did not err
in finding that the claim was instituted frivolously or
vexatiously and that he had jurisdiction and power to order
costs.
Costs—Power to award and Quantum
31 The second question on appeal related to the power of an
Industrial Magistrates’ Court to order costs in enforcement
proceedings pursuant to s.83 of the Act, and the quantum
ordered to be paid in this case. The costs ordered to be
paid were, of course, party and party costs and could not
contain elements which were properly agent and client
costs.
Jurisdiction and Power to Order Costs
32 The subject complaints were laid on 20 May 1998. They
were heard and determined on 8 March 2001. The subject
complaints were brought by the ALHMWU pursuant to
s.83 of the Act. By virtue of s.81CA(1)(a) of the Act,
they were brought in the “general jurisdiction” of the
Court because the general jurisdiction of the Court is
expressly prescribed to include the jurisdiction of the
Court under s.83.
33 The powers of the Industrial Magistrates’ Court and the
practice and procedure to be observed when exercising
general jurisdiction are those provided for by the Local
Courts Act 1904 (as amended). S.81CA(2) of the Act
prescribes that expressly, as follows—
“Except as otherwise prescribed by or under this Act
or another law —
(a) the powers of an industrial magistrate’s court;
and
(b) the practice and procedure to be observed by
an industrial magistrate’s court,
when exercising general jurisdiction are those provided for by the Local Courts Act 1904 as if the
proceedings were an action within the meaning of
that Act.”
34 S.81CA(2) of the Act came into operation on 16 January
1996.
35 Before that, the Industrial Relations (Industrial
Magistrates’ Courts) Regulations 1980 prescribed that
the practice and procedure under the Justices Act 1902
(as amended) applied to applications for the enforcement
of awards.
36 Regulation 3(1) of those regulations provided as
follows—
“Proceedings before Industrial Magistrate
(1) Subject to the Act and to these regulations, proceedings before an industrial magistrate’s court and in
particular the making of a complaint, the issue of a
summons, the summoning of witnesses, the fees to
be paid relating to any matter, the taking of evidence,
the hearing and determination of a complaint and
the costs and allowances to parties and witnesses
shall be, with such modifications as circumstances
require, those prescribed by the Justices Act 1902,
in respect of proceedings before justices for a simple offence.”
37 Of course, s.83 of the Act clearly and expressly prescribes
powers which are not provided for by the Local Courts
Act 1904. Inter alia, s.83 of the Act creates what we might
loosely call the awards enforcement jurisdiction, including
a specific jurisdiction in costs, of the Industrial
Magistrates’ Court. (Indeed, s.83 was in the Act long
before s.81CA was.) What is expressly provided
“otherwise by or under this Act”, within the meaning of
s.81CA(2), is in fact provided for the purposes of
enforcement proceedings by s.83 of the Act.
38 Inter alia, s.83(3) of the Act expressly empowers the
Industrial Magistrates’ Court to “give to [a] party to the
proceedings costs for the services of any legal practitioner
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or agent” (our emphasis). Thus, the decision of the learned
Industrial Magistrate in Lopdell v Kulin Industries Pty
Ltd 80 WAIG 3287 that there was no power to award the
costs of an agent in proceedings in the Industrial
Magistrates’ Court is not applicable to proceedings
brought pursuant to s.83 of the Act which are brought in
the general jurisdiction of that Court, because s.83
expressly empowers the Court to order the payment of
costs for the services of an agent which, in our opinion,
includes an industrial agent, registered and entitled to
appear pursuant to s.112A of the Act. Thus, too, there is
expressly conferred on the Court jurisdiction and power
to order the payment of such costs, within the restrictions
of s.83(3) of the Act.
There is undoubtedly jurisdiction in the Industrial
Magistrate and a power “to give” a party to the
proceedings costs for the services of an agent. The
Industrial Magistrate therefore had the jurisdiction and
power to do so in this case and did not err in apprehending
that he had jurisdiction and power to so order.
New Industrial Magistrates regulations, the “Industrial
Magistrates’ Courts (General Jurisdiction) Regulations
2000”, came into operation on 18 January 2001, after
they were gazetted on 19 December 2000. These
complaints were filed before, but heard after that date.
No scale of costs in respect of matters in the general
jurisdiction of the Industrial Magistrates’ Court is
prescribed by those regulations.
We propose to deal with whether any existing prescribed
scale of costs applies to proceedings such as this where
an agent is involved in due course. There is a concomitant
question, of course.
It was the submission on behalf of both parties that neither
the Local Court Scale of Costs nor the Legal Practitioners
(Local Court) (Contentious Business) Determination
2000 of the Legal Practice Committee, applied to costs
sought to be ordered in relation to the services of an
industrial agent registered pursuant to s.112A of the Act.
In our opinion, there is no provision in the Local Court
Scale of Costs for costs to be payable in respect of the
services of a person who is not a legal practitioner. An
agent is not a legal practitioner, as that term is defined in
the Legal Practitioners Act 1893 (as amended). Indeed,
there is no provision which permits an agent or an
industrial agent to appear in proceedings in the Local
Court either. We would, if the matter were in issue, which
it is not, apply the meaning ascribed by His Worship
Cicchini IM in Lopdell v Kulin Industries Pty Ltd (op cit)
to the words “agent” and “legal practitioner”.
Further, it is clear, since agents are plainly not legal
practitioners, that the determination made by the Legal
Costs Committee, pursuant to s.58W of the Legal
Practitioners Act 1893 (as amended), cannot apply to
them and cannot and should not be used as a guide for
costs awardable on a s.83 matter to an agent, because it is
intended to apply only to legal practitioners. Some use
can however be made of the figures for the services of
clerks who are not, of course, practitioners, as agents are
not. Care should, however, be taken in the use of these
figures because the clerks referred to in the costs scales
referred to herein are subject to supervision by legal
practitioners.
We should observe that, whilst the Industrial Relations
(Industrial Magistrates’ Courts) Regulations 1980 (and
even if they still remained in force) were in force, there
was also no prescribed scale applicable to costs to be
awarded pursuant to s.83 of the Act. Indeed, there was
also no (and there is presently no) provision for an agent
to appear pursuant to the Justices Act 1902 (as amended)
(see s.137). Further, no scale of costs was or is applicable
to proceedings under the Justices Act. S.151 and s.152 of
the Justices Act provide for the quantum of costs to be
ordered as what seems to the justices “to be just and
reasonable”.
Of course, where no scale of costs applies, a court or
tribunal can look to a similar scale of costs as a guide
(see Cain v Shuttleton 78 WAIG 1575 (FB) and Klahn v
Talbot (No 43 of 1994) (unreported) delivered 20
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November 1995 (Supreme Court of WA)(FC)). We would
agree with the observations by His Worship Cicchini IM
in Lopdell v Kulin Industries Pty Ltd (op cit) that, because
there is no provision in the Act or any regulations under
the Act (as there is not) to provide a scale of fees which
industrial agents might charge, then they are payable by
way of retainer. Neither, as we have observed, is there
any other prescribed scale which applies to the services
of agents in proceedings under s.83.
46 In this case, the amount of costs claimed by a letter which
the ALHMWU’s counsel says was not shown to him, was
$7,050.00 (see page 117(AB) of FBA 14 of 2001) and
we have reproduced the relevant parts of that letter above.
The costs claimed do not and were not submitted to bear
any relationship to any existing prescribed scale and quite
properly so.
47 His Worship gave no reasons for deciding as he did and
did not “tax” costs, but awarded the amount of $2,500.00
by way of costs. Both parties appealed against the
quantum of costs awarded.
48 In Cain v Shuttleton (FB)(op cit), there was a
consideration of questions relating to costs, and appeals
against decisions as to costs which we will summarise
here, and which are apposite to this case—
(a) First, a very wide discretion must necessarily be left
to a taxing officer and the Commission will not readily interfere, particularly in relation to questions of
quantum (see Cain v Shuttleton (FB)(op cit) at page
1575 citing Australian Coal and Shale Employees’
Federation and Another v The Commonwealth and
Others [1953] 94 CLR 621 and the cases cited
therein).
(b) The Full Bench will generally only interfere where
the discretion appears not to have been exercised at
all, or to have been exercised in a manner which is
manifestly wrong; where the question is one of
amount only; and will do so only in an extreme case
(see, too, Sundell v Queensland Housing Commission [1952] 94 CLR 531 at 533 per Webb J).
(c) The Industrial Magistrate exercised the power of a
Taxing Master (as was described in Cain v Shuttleton
(FB)(op cit) at page 1575; see, too, Carter v Coombe
(1989) 154 LSJS 317).
(d) It will be generally impracticable and undesirable
for Magistrates to give precise reasons for fixing
costs, at least where no prescribed scale operates.
(e) The Full Bench approved of the ordering of a lump
sum for costs on a party and party basis and approved
formally the use of the Costs Scale 1999 under the
Official Prosecutions (Defendants’ Costs) Determination 1999 as a guide only because no scale of costs
was said to apply.
(f) The fundamental principle is that an order for costs
is made to indemnify the successful party against
the expense of the proceedings being imposed on
him (citing Latoudis v Casey [1990] 65 ALJR 151).
However, that does not mean, as Mr Clarke submitted, that the respondent is entitled to be indemnified
in respect of the amount claimed as its subjective
view of the quantum of costs.
49 First, let us say that the claim for costs was not at all
sufficiently justified, given that the quantum claimed was,
on the face of it, obviously out of all proportion to the
number or complexity of the claims or the amount of the
alleged unpaid amounts claimed. We see some merit in
Mr Clarke’s submission that one should not assess costs
purely on the basis of the total amount claimed, which he
conceded was, in the end, about $150.00, because in s.83
proceedings, the finding of a breach of award with the
risk of pecuniary penalty is also at issue in such
complaints. However, the amount claimed of $150.00 is
very much relevant, and the seriousness of a prospective
finding or findings of breach is not at all sufficient, by
itself, to justify a claim for $7,050.00 costs in this matter.
We are not at all persuaded that a penalty at or near the
maximum of $1,000.00 (see s.83(2)(a) of the Act)
prescribed would have been properly fixed. Even if that
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were wrong, then such a claim for costs required careful
justification of which there was almost none.
The four complaints, heard together, involved very few
witnesses and seem also to have involved, at least in the
hearing of the matter, few documents. There were no
complex matters of law to be argued either, and the
proceedings were, notwithstanding their premature
termination, not, on the face of it, destined to be justifiably
lengthy. It is difficult to understand why so much time
was expended on the matter in the preparation, as was
alleged. Falcon Investigations made a bald claim for the
amount of $7,050.00 without even attempting to justify
it. Its agent made no real attempt to properly justify the
amount of costs claimed, on appeal either as to time or
quantum.
Second, nothing was submitted to the Magistrate which
might properly persuade him that the sum of $7,050.00
was at all reasonable, given that there were, on the
submissions of both parties, kindred claims on which
work would be required; and the prospect of overlap could
not be discounted without proper material before the
Commission. In any event, whether that be so or not,
given the nature of the claims, the claim for costs was,
prima facie, exorbitant and unjustified. The claim for costs
required justification and meaningful itemisation. There
was none. The number of hours claimed to have been
spent by agents (and witnesses) is, prima face, excessive
and nothing was produced or submitted to justify it. We
have already referred to the unjustified claims for witness
expenses.
Some idea of the excessiveness of the claim can be gained
from a brief consideration of some other scales of costs.
We note, by way of example, that the Legal Practitioners
(Petty Sessions) (Contentious Business) Determination
2000 and the Legal Practitioners (Local Court)
(Contentious Business) Determination 2000 of the Legal
Costs Committee both prescribe an hourly rate for Clerks
and Paralegals at $65.00 and a Junior Practitioner of less
than five years is $150.00. (The claim for an agent in this
case was $75.00 per hour.)
On the Local Court scale, if one applied the scale for
claims of less than $3,000.00, for example, allowing for
an item such as motion of any kind $45.00; preparation
for trial being a maximum of $375.00; and $750.00 for
trial and that is the maximum; the total amount claimable
in this case would be $1,170.00, plus witnesses
allowances, as a maximum we would emphasise.
If one applied the Official Prosecutions (Defendants’
Costs) Determination 1999, it is noteworthy that the first
day of trial and conference fee payable is $2,150.00, as a
maximum and for a legal practitioner. This refers also to
a trial. Then there are there prescribed allowances to
witnesses which have an upper limit of $20.00 or are
assessed on the actual financial loss suffered. (It is
noteworthy that the sum of $65.00 per hour is prescribed
as a maximum for Clerks and Paralegals in that scale.)
Even though those scales do not apply and should not be
used as a guide, we refer to those scales to demonstrate
how exorbitant the claim is, but we do not apply them.
Witness allowances are either capped or are assessable
by the actual loss up to a maximum amount in all of those
scales. (It is noteworthy in the fixing of allowances for
witnesses, including the Plaintiff and Defendant, the
Taxing Officer may have regard to the amount of the
salary, wages or income (if any) actually lost by the
witness. None of this was before the Court.)
Further, as we understand allowances for witnesses (and
as the scales to which we refer demonstrate), they relate
primarily to the time spent in attending the court as
witnesses and not for preparation, as here, by officers of
Falcon Investigations (a party to the proceedings), or time
in proofing witnesses or in conference with them. If we
are wrong in that view, nothing was submitted to that end
for calculating witness allowances in existing scales of
costs. Accordingly, we should observe, too, that we do
not understand why so much time was required to be
spent with witnesses, or why these amounts were claimed.
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Nothing was submitted to justify the quantum of those
claims either.
We agree that, as was decided in Cain v Shuttleton (FB)(op
cit), the absence of a scale where a person is entitled to
an order for costs, should not act as a barrier to an order
being made where s.83(3) of the Act expressly enables
costs to be claimed.
In our opinion, where the legislation so plainly accounts
these sort of proceedings as non-penal or non-criminal,
the Official Prosecutions (Defendants’ Costs)
Determination 1999 should not be applied as a guide.
Further, the costs apply to legal practitioners only. (It is
certainly not applicable as a matter of law.)
However, the Local Courts Act 1904 costs provisions
cannot be applied and the Legal Practitioners (Local
Court) (Contentious Business) Determinations 2000 do
not apply because they are applicable to legal practitioners
only. Similarly, the Justices Act 1902 costs provisions,
s.151 and s.152 (even if they were applied by the Act or
any regulation, which they are not) would not apply,
because industrial agents are not legal practitioners; and,
as we have also observed, those sections refer to the
services of legal practitioners. Further, they would not
justify the order made or the amount claimed because
neither is just and reasonable within the meaning of s.151
and s.152.
Mr Clarke submitted that there was no restriction on the
quantum of costs claimable by an agent, as would be the
case of legal practitioners. There is, however, as a matter
of fairness. In our opinion, however, an agent could not
be awarded more than was awardable to a practitioner
under the Local Court Scale. Indeed, we do not think
that agents, who exist pursuant to s.112A of the Act, who
are not officers of the Supreme Court, and who do not
have to achieve prescribed qualifications (or any
qualifications) or other requirements, should be entitled
to fees on a scale or equal to that reserved for legal
practitioners. (We say that, too, given that the legislature
does not intend that agents be paid at the rate of legal
practitioners and expressly refuses to say so.) In our
opinion, a fair figure for preparation and a day’s hearing
in this case would fall within the range of $700.00 to
$1,000.00 for an agent including a fair allowance for
witnesses, based on the principles which we have outlined
above. That would be based on the sum of $65.00
maximum per hour for an agent, which is a figure we
extract from the scales above as a guide which is
applicable to clerks in legal practitioners’ offices. The
remuneration prescribed in scales for practitioners cannot,
as we have observed, be applied and cannot be used as a
guide. However, the hourly fee prescribed for Clerks and
Paralegals is a useful guide and should be relied upon in
the fixing of costs given for the services of industrial
agents.
In our opinion, it was not established that a proper figure
for costs would be represented by the amount of $7,050.00
claimed or the amount of $2,500.00 fixed, to be the
amount awarded. For the reasons which we have
expressed, to fix the amount of $2,500.00 constituted a
miscarriage in the exercise of discretion. This is an
extraordinary case where the exercise of the discretion to
fix costs miscarried and the Full Bench is justified in
interfering on the abovementioned authorities, including
because the quantum in the end fixed was plainly
excessive. Neither the amount fixed of $2,500.00 or the
amount of $7,050.00 initially claimed at first instance
would be fixed as a proper exercise of discretion because
they are excessive figures.
We find, for those reasons, that the second appeal has
absolutely no merit.

CONCLUSIONS
65 We would uphold the first appeal and set aside the order
made. There was and is no scale of costs applicable, or
properly applicable either, as a guide to the proceedings
at first instance. On the material available, we would
substitute an order that the ALHMWU pay to Falcon
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Investigations the costs at first instance which, having
regard to all of the circumstances, including lack of
complexity of matter, the time involved, and the number
of witnesses, we would, as a generous figure, fix at
$1,000.00, substituting the exercise of the Full Bench’s
discretion for the exercise of discretion at first instance.
We do so because, in so fixing costs, we are attempting
to reflect the view of the legislature expressed in s.83(3)
of the Act that a party who is the subject of a claim which
is frivolous or vexatious should be indemnified against
the party and party costs expended in defending the claim,
provided that the quantum claimed and awarded is a figure
properly assessed as justified.
66 We would also observe that, if the costs are payable
for the services of Mr Clarke, then Falcon
Investigations may not be able to lawfully claim them,
because he is not a registered industrial agent. If he
was the employee or agent of a registered industrial
agent, then there was no warrant to appear lodged in
the name of that industrial agent.
67 However, since that is not a ground of appeal, we do not
think that we should decide that matter on this appeal.
68 We would, however, dismiss the second appeal, for the
reasons which we have expressed.
69 We would uphold appeal No FBA 13 of 2001 insofar as
it relates to quantum and vary the order made to substitute
the sum of $1,000.00 costs for the sum of $2,500.00
referred to in the order appealed against. We would
otherwise dismiss that appeal.
70 We would dismiss appeal No FBA 14 of 2001.
COMMISSIONER J H SMITH—
JURISDICTION AND POWER TO AWARD COSTS
UNDER S.83 OF THE ACT
71 The complaints were made under s.83 of the Act. In each
case it was alleged that the Appellant (Respondent) had
failed to comply with the provisions of the Security
Officers’ Award. All of the complaints were laid on 20
May 1998. Pursuant to s.81CA(1) of the Act applications
under s.83 are within the general jurisdiction of an
Industrial Magistrate’s Court. Pursuant to s.81CA(2) of
the Act, (except as otherwise prescribed by or under the
Act or another law), the practice and procedure to be
observed by an Industrial Magistrate’s Court when
exercising general jurisdiction is the practice and
procedure provided for in the Local Courts Act 1904 as
if the proceedings were an action within the meaning of
that Act.
72 Subsections (2) and (3) of s.83 of the Act provide—
“(2) On the hearing of an application under subsection
(1) the Industrial Magistrate’s Court may, by order—
(a) if the contravention or failure to comply is
proved, issue a caution or impose such penalty as the Industrial Magistrate’s Court
considers just but not exceeding $1 000 in the
case of an employer, organization or association and $250 in any other case;
(b) dismiss the application,
and, subject to subsection (3), in any case with or
without costs, but in no case shall any costs be given
against the Registrar, a Deputy Registrar, or an Industrial Inspector.
(3) In proceedings under this section costs shall not be
given to any party to the proceedings for the services of any legal practitioner or agent of that party
unless, in the opinion of the Industrial Magistrate’s
Court, the proceedings have been frivolously or vexatiously instituted or defended, as the case requires,
by the other party. “
73 Pursuant to s.83(2) of the Act the Industrial Magistrate’s
Court may by order—
(a) If a contravention or failure to comply is proved,
issue a caution or a penalty; or
(b) where the contravention or failure to comply is not
proved dismiss an application with or without costs,
subject to subsection(3).
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74 Under s.81 Part IV—Procedure, of the Local Courts Act,
it is provided that—
“Except as hereinafter provided, and subject to the
rules of court, the costs of any action or matter shall
be paid by or apportioned between the parties in such
manner as the magistrate directs, and in default of a
special direction shall abide the event; and the costs
may be recovered in like manner as a debt adjudged
by the court to be paid can be recovered.”
75 Further, s.83 of the Local Courts Act provides—
“The fees to be allowed to legal practitioners for
appearing or acting on behalf of a party to an action
or other proceeding, and the expenses to be paid to
witnesses, shall be fixed by determinations under
section 58W of the Legal Practitioners Act 1893.”
76 The issue is whether by the operation of s.83(2) and (3)
of the Act whether the provisions of the Local Courts
Act apply to an order for costs made by an Industrial
Magistrate’s Court under s.83(3) of the Act. In my view
Section 83 (2) and (3) provide an exception to s.81CA(2)
of the Act, only to the extent that an Industrial Magistrate
may not order—
(a) costs against the Registrar, a Deputy Registrar or an
Industrial Inspector; and
(b) costs to any party to the proceedings for the services
of a legal practitioner or agent of that party unless in
the opinion of the Industrial Magistrate’s Court the
proceedings have been frivolously or vexatiously
instituted or defended, as the case requires, by the
other party.
77 On 18 January, 2001 the Industrial Magistrates’ Courts
(General Jurisdiction) Regulations 2000 came into
operation. Regulation 57 provides—
“(1) The Industrial Relations (Industrial Magistrates’
Courts) Regulations 1980 are repealed.
(2) Subject to sub regulation (3), a legal proceeding
under the repealed regulations subsisting immediately before the commencement day may be
continued as if the repealed regulations had not been
repealed.
(3) An order determining a substantive right or liability
of a party to a legal proceeding under the repealed
regulations is enforceable as if it were a final order
under these regulations, whether the order was made
before or after the commencement day.
(4) In this regulation —
“commencement day” means the day on which
these regulations come into operation;
“legal proceeding” has the same meaning as in section 3 of the Evidence Act 1906;
“repealed regulations” means the regulations repealed by sub regulation (1). “Subject to
sub-regulation (3), a legal proceeding under the
repealed regulations subsisting immediately before the commencement day may be continued
as if the repealed regulations had not been repealed.” “
78 It is my view that the power to award costs is a procedural
rather than a substantive right (Galvin v Forests
Commission of Victoria [1939] VLR 284). The plain
meaning and effect of Regulation 57 is that on hearing of
a complaint commenced prior to 18 January, 2001 an
Industrial Magistrate’s Court is empowered with a
discretion to make procedural orders (not being an order
determining substantive right or liability of a party) under
the repealed Regulations
79 The discretion vested in an Industrial Magistrate’s Court
to apply the repealed Regulations is relevant to these
appeals in that the complaints were made prior to the
commencement of the Industrial Magistrates Court
(General Jurisdiction) Regulations coming into operation.
The repealed Regulations expressly provide that costs to
parties shall be those prescribed in the Justices Act 1902.
Under the repealed Regulation 3(1) in relation to all
proceedings, (whether in the general or criminal
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jurisdiction) of the Industrial Magistrate’s Court, orders
for costs to parties, are as prescribed by the Justices Act
1902 (with such modifications as circumstances require).
80 Prior to the commencement of the Industrial Magistrates’
Courts (General Jurisdiction) Regulations, the President
observed in Cain v Shuttleton [1998] 78 WAIG 1575 at
1576 in relation to an application for costs in matter within
the prosecution jurisdiction of an Industrial Magistrate’s
Court that there was no prescribed scale of costs under
the Justices Act, but that for the reasons expressed by the
Full Court of the Supreme Court in Klahn v Talbot
unreported, FCT SCt of WA; Library no 950628; 20
November 1995, an Industrial Magistrate’s Court could
have regard to 1991 scale invalidity prescribed under the
Official Prosecution Defendants’ Costs Act 1973, in the
exercise of a discretion to fix costs.
81 On 17 September 1999, pursuant to s.58Y of the Legal
Practitioners’ Act 1893, the legal costs Committee
published a new scale of costs to be applied under the
Official Prosecution Defendants’ Costs Act in the
Government Gazette. The Official Prosecutions
(Defendants’ Costs) Determination 1999 came into
operation on 1 October 1999.
82 It is my view that if the repealed Regulations were applied
by an Industrial Magistrate’s Court in relation to this
matter because of the clear and unambiguous words in
the repealed Regulations 3(1) in exercising his discretion
to make an award of costs, the court could have had regard
to the scale of costs set out in the Official Prosecutions
(Defendants’ Costs) Determination 1999.
83 The Industrial Magistrate in this matter did not, however,
exercise his discretion to make an order for costs pursuant
to the repealed Regulations. In making a costs order he
had regard in part to the Local Courts Act, in that he
observed that the scale of cost in the Local Courts Act
does not compensate for the total expenditure incurred
by a party.
84 Under s.83 of the Local Courts Act, the applicable scale
for costs in a Local Court is provided for in the Local
Court (Contentious Business) Determination 2000 (“the
2000 Determination”) (made by the Legal Costs
Committee on 14 April, 2000, pursuant to s.58Y of the
Legal Practitioners’ Act). Pursuant to s.3 and s.58W of
the Legal Practitioners’ Act the Legal Costs Committee
may make determinations regulating the remuneration of
persons admitted and entitled to practise as a barrister or
solicitor of the Supreme Court of Western Australia. An
agent is not a practitioner. However, pursuant to Clause
11 of the 2000 Determination, it is provided that an hourly
rate of $65 for a clerk/paralegal shall be used to calculate
dollar amounts in the scale of costs set out in the Table to
Clause 12.
CONCLUSION
85 Notwithstanding that the scale of costs set in the 2000
Determination only applies to an award of costs made
under s.83(2) and (3) where a party is represented by a
legal practitioner, I am of the view that it is appropriate
to have regard to the 2000 Determination as a guide for
costs awarded under s.83(2) and (3) where a party is
represented by an agent, regard should be had to the rates
that apply to paralegals, as agents clearly provide services
of a paralegal nature.
86 Having regard to the scale for paralegals which fixes a
maximum lower rate of $65 per hour, and having regard
to the issues raised in the complaints, I am of the view
that costs should have been awarded to Falcon
Investigations and Security Ltd on the basis of one day’s
preparation and one day’s hearing in Court. Accordingly,
I agree with the President that costs to be paid by the
ALHMWU to Falcon Investigations and Security Ltd
should be fixed at $1,000.
THE PRESIDENT—
87 For those reasons, appeal No FBA 13 of 2001 is upheld
and the decision at first instance varied, and appeal No
FBA 14 of 2001 is dismissed.
Order accordingly
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2001 WAIRC 03422
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH,
APPELLANT/RESPONDENT
v.
FALCON INVESTIGATIONS AND
SECURITY PTY LTD,
RESPONDENT/APPELLANT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT
P J SHARKEY
COMMISSIONER S J KENNER
COMMISSIONER J H SMITH
DELIVERED
FRIDAY, 3 AUGUST 2001
FILE NO/S
FBA 13 OF 2001, FBA 14 OF 2001
CITATION NO. 2001 WAIRC 03422
_______________________________________________________________________________

Decision

Appearances
ALHMWU
Falcon
Investigations

Appeal No FBA 13 of 2001 upheld and
the decision at first instance varied.
Appeal No FBA 14 of 2001 dismissed.
Mr J Rosales-Castaneda (of Counsel), by
leave
Mr D Clarke, as agent

_______________________________________________________________________________

Order.
These matters having come on for hearing before the Full
Bench on the 15th day of June 2001, and further for a
speaking to the minutes hearing on the 3rd day of August
2001, and having heard Mr J Rosales-Castaneda (of Counsel), by leave on behalf of the Australian Liquor,
Hospitality and Miscellaneous Workers Union, Miscellaneous Workers Division, Western Australian Branch
(hereinafter referred to as “ALHMWU”) and Mr D Clarke,
as agent, on behalf of Falcon Investigations and Security
Pty Ltd (hereinafter referred to as Falcon Investigations),
and the Full Bench having reserved its decision on the
matter, and reasons for decision being delivered on the
19th day of July 2001, and the Full Bench having decided
that it had no power pursuant to s.49(5) of the Industrial
Relations Act 1979 (as amended) to make the order reflected in the amendments sought to be made to the
Minutes of Proposed Order on behalf of the ALHMWU,
it is this day, the 3rd day of August 2001, ordered and
declared as follows—
(1) THAT appeal No. FBA 13 of 2001 and appeal No.
FBA 14 of 2001 be heard together.
(2) THAT the ALHMWU in appeal No. FBA 13 of 2001
be and is hereby granted leave to amend the grounds
of appeal in the Notice of Appeal filed herein by
inserting a new ground of appeal (g) as it appears in
the “Grounds for the Application for Leave to Amend
the Grounds of Appeal for FBA 13/2001” filed on
the 25th day of May 2001 herein.
(3) THAT the applications filed herein to extend time to
file the appeal by Falcon Investigations in appeal
No. FBA 14 of 2001 out of time be and are hereby
granted.
(4) THAT the applications filed herein to extend time to
file the appeal books by Falcon Investigations in appeal No. FBA 14 of 2001 out of time be and are
hereby granted.
(5) THAT appeal No. FBA 13 of 2001 be and is hereby
upheld.
(6) THAT the decision of the Industrial Magistrate in
matters No. CP 105 to 108 of 1998 made on the 8th
day of March 2001 be and is hereby varied by delet-
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ing the whole of the order made, and substituting
therefore an order in the following terms—
“THAT the ALHMWU pay to Falcon Investigations the sum of $1,000.000 within seven days of
the date hereof”.
(7) THAT appeal No. FBA 14 of 2001 be and is hereby
dismissed.
By the Full Bench.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

COMMISSION IN COURT
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Matters dealt with—
2001 WAIRC 03358
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
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HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
BURSWOOD
RESORT
(MANAGEMENT)
LTD,
RESPONDENT
CORAM
COMMISSION IN COURT SESSION
COMMISSIONER J F GREGOR
COMMISSIONER J H SMITH
COMMISSIONER S WOOD
DELIVERED
FRIDAY, 27 JULY 2001
FILE NO
CR 326 OF 2000
CITATION NO. 2001 WAIRC 03358
____________________________________________________________________________

Result
Representation
Applicant
Respondent

Dismissed for want of jurisdiction
Mr Herron (of Counsel) and with him Mr
J. Welch and Mr Kelly appeared on behalf
of the Applicant Union
Mr Martin (Queens Counsel) and with
him Mr B. Di Girolami (of Counsel)
appeared on behalf of the Respondent

____________________________________________________________________________

1

2

Reasons for Decision.
On 1st December 2000 The Australian Liquor, Hospitality
and Miscellaneous Workers’ Union, Western Australian
Branch (the Union) applied to the Commission for a
conference pursuant to s.44 of the Industrial Relations
Act, 1979 (the Act) on the grounds that it was in dispute
with Burswood Resort (Management) Ltd (the
Respondent) over the renewal of the Burswood
International Resort Casino Employees Industrial
Agreement 2000 (the 2000 Agreement) which Agreement
was due to expire on 30th June 2001.
The Schedule to the notification advised the Commission
that the Respondent had initially refused to enter into the
2000 Agreement despite having put the Agreement to a
ballot of employees and a majority of those having given
the Agreement their endorsement. The Respondent
announced to employees that to benefit from the terms of
the new Agreement employees would need to enter into
an Australian Workplace Agreement (AWA’s) under the
Workplace Relations Act 1996 (Cwlth). Later the
Respondent signed the 2000 Agreement after the Union
had applied to this Commission for an arbitrated
Enterprise Agreement.
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The Union alleged that thereafter the Respondent began
offering AWA’s to all new employees who would
otherwise have been covered by the terms of the 2000
Agreement and have required that such persons enter into
AWA’s as a condition of employment. In November 2000
the Union had written to the Respondent asking whether
it intended to hold negotiations to replace the 2000
Agreement. The Union complained that the Respondent
had declined to begin meetings and similarly had declined
to indicate one way or the other its intentions. The Union
therefore requested the Commission convene a conference
to assist in dealing with the matter by conciliation.
The first conference was held on 20th December 2000 it
was then followed by seven separate conferences, the last
occurring on 5th June 2001 when the dispute remained
unresolved. The Commission therefore made a
Memorandum of Matters for Hearing and Determination
pursuant to s.44 of the Act and referred the dispute for
hearing and determination. It added the caveat to the
Memorandum of Matters for Hearing and Determination
that the Order sought had the effect of varying wages or
conditions above the safety net and as such attracts
consideration under Principle 10 of the State Wage
Principles.
The dispute between the parties is set out in the Schedule
to the Memorandum of Matters for Hearing and
Determination pursuant to s.44. The Schedule is as
follows—
“The applicant Union seeks parity, for its members
employed by the respondent, with employees employed
by the respondent under Australian Workplace Agreements performing comparable duties. The applicant
Union seeks the order as detailed in Schedule 1.
The respondent opposes the applicant Union’s claim
and seeks instead an order as per Schedule 2.”
The various instruments of this Commission described
in paragraph 1 of these Reasons for Decision bind the
parties to these proceedings. On 30th December 1999 the
Commission ordered that the agreement entitled
Burswood International Resort Casino Employees
Industrial Agreement 2000 be registered as an Industrial
Agreement. The effect of registration was to replace and
supersede the Burswood Island Resort Employees Award
No. A23 of 1985 and A25 of 1985 (as varied), the
Burswood Resort Casino Employees Industrial
Agreement 1993 No. AG85 of 1993, the Burswood Resort
Casino Employees Industrial Agreement 1993
Amendment Agreement 1995 No. AG132 of 1995, the
Burswood International Resort Casino Employees
Industrial Agreement 1997 No. AG164 of 1997 and the
Hotel and Tavern Workers Award 1978 No. R31 of 1977
as varied. Insofar as that award concerns the area of land
occupied by the Burswood Island Resort in the State of
Western Australia.
The 2000 Agreement by Clause 3.—Scope and Parties
Bound is binding upon all employees employed by
Burswood Resort (Management) Limited in its capacity
as Manager of the Burswood Property Trust in the callings
described in Clause 5. Wages of the agreement, on
Burswood Resort (Management) Limited and on The
Australian Liquor, Hospitality and Miscellaneous Workers
Union, WA Branch. Importantly for the matter before this
Commission in Court Session the term of the agreement
was for a period of eighteen months from the date of
registration which meant that it would expire on 30th June
2001.
By the time that date had been reached no agreement had
been made to replace the 2000 Agreement which by
s.41(6) and 41(7) of the Act continues after the term is
completed until the parties or either of them retire from
it. It is common ground that neither party has retired from
the 2000 Agreement and it remains in force. This matter
came on for hearing before the Commission in Court
Session on 26th June 2001 at which time some procedural
matters were heard. These became the subject of
Directions issued by the Commission in Court Session.
As a result thereof the matter was listed for hearing again
on 5th July 2001.
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Notice was given by the Respondent that it would raise
three preliminary issues at hearing. The first of those was
that the orders in the terms sought cannot be made by the
Commission in Court Session, secondly that the
Commission would need to deal with matters raised by
s.109 of the Constitution of the Commonwealth of
Australia and thirdly an application by the Union for an
interim order lodged on 26th June 2001 was either contrary
to procedural directions already made by the Commission
in Court Session, misconceived or not supported by any
source of power to make orders of such a kind.
For the purpose of these Reasons for Decision we need
only deal with the first of the jurisdictional submissions.
The Respondent argues that the existing 2000 Agreement
is a single enterprise agreement made pursuant to s.41 of
the Act, it is not an agreement within the regime of s.51(2)
General Orders. The Agreement continues in force
notwithstanding its expiry of term, and pursuant to
s.41(7), there has been no notice by either party to retire
from the 2000 Agreement. Similar matters have been
before the Commission constituted by a Commission in
Court Session in ALHMWU and HSOA v Activ Foundation
(2000) 80 WAIG 4994 where the Commission in Court
Session decided that it could make no order which could
have the effect of amending an enterprise bargaining
agreement with the implication that if a party retired from
the said agreement then the application then before the
Commission in Court Session was capable of being
relisted.
The Respondent identified the matters which were before
the Commission in Court Session for its consideration. It
was suggested that Schedule 1 to the Memorandum of
Matters for Hearing and Determination pursuant to s.44,
described as an ‘order’, is not in substance an order it is
in fact a replication of most of the existing 2000
Agreement with some changes which seek parity to AWA’s
entered by the Respondent. The claim by the Union is
for not an order of the type usually made by Courts and
Tribunals nor is it an industrial agreement because to be
so and registrable under s.41 of the Act it must be a
consensual document, nor is it possible to put an order
on top of an industrial agreement.
The present Agreement continues by s.41 after its nominal
expiry date. This is important because the conferences,
which were held under s.44, were convened to see whether
the parties could settle a new s.41 agreement. But that
has not happened.
The Applicant in its submission, says that it seeks an order
that maintains all existing conditions set out in the 2000
Agreement and reflects the additional benefits it says are
available under the AWA’s. The additional benefits
being—
• A 5.3% Perth CPI increase from the 1 July 2001;
• Additional pay increases to employee’s under the
Order if like employees under Australian
Workplace Agreements (AWA’s) receive them;
• Journey Cover.

14 The nub of the argument on behalf of the Applicant Union
is that the application is simple in nature; it seeks an Order,
the Act recognises there is a difference between Orders,
Awards and Industrial Agreements. The Union does not
seek an industrial agreement under s.41 nor does it seek
an award, it is conceded that the Order sought does reflect
an earlier Industrial Agreement, but that creates no
difficulties because it is an Order to resolve an industrial
dispute between the parties. The Commission is
empowered to hear these matters in accordance with
equity, good conscious without regard to technicalities
and legal form and given that the order the Union seeks
is between two parties for a limited period of time there
is no impediment to the Union proceeding with their
application. If the Commission in Court Session was to
find that the Union was seeking an award it is then
empowered to waive the procedural requirements of the
Act.
15 These matters are before the Commission in Court Session
following a reference made after the Commission,
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otherwise constituted, had decided that there was a dispute
between the parties which could not be resolved otherwise
than by arbitration. The power to make such a reference
is set out in s.44(9) which provides as follows—
“(9) Where at the conclusion of a conference held in
accordance with this section any question, dispute,
or disagreement in relation to an industrial matter
has not been settled by agreement between all of
the parties, the Commission may hear and determine that question, dispute, or disagreement and
may make an order binding only the parties in relation to whom the matter has not been so settled.”
16 Section 44(9) can only be invoked at the conclusion of a
conference/s held in accordance with s.44. It follows that
the Commission’s access to all the interlocutory powers,
which are variously described in s.44, are then exhausted.
The Commission can do only one thing as a result of
hearing a matter under s.44(9) and that is to make an
order binding only on the parties in relation to whom the
matter in dispute has not been settled. It can only make
such an order when an industrial matter has not been
settled by an agreement between all of the parties.
17 Here is a situation where the Act recognises the
continuation of an Agreement that has been made pursuant
to s.41 and registered as an Industrial Agreement pursuant
to that section. This occurred on 3rd December 1999 when
the Commission constituted by the Chief Commissioner
signed an Order of registration. Once the Commission
has registered the industrial agreement pursuant to the
powers vested in it by s.41(2) it is an industrial agreement
which is administered within the terms of s.41, one of
which in s.41(6) provides that notwithstanding the expiry
of the term of an industrial agreement it shall continue in
force in respect of all of the parties except those who
retire there from until a new agreement or an award in
substitution has been made.
18 If a party wishes to retire from an industrial agreement
s.41(7) provides that at any time after or not more than
thirty days before the expiry of an industrial agreement
any party may file in the office of the Registrar a notice
in the prescribed form signifying intention to retire there
from at the expiration of thirty days. The section then
says that if on the expiration of the thirty-day period the
party ceases to be bound by the agreement, that is, they
are no longer the party.
19 If the Commission in Court Session were to make the
Order sought it would have the effect of applying the
general provisions under s.44(9) without regard to the
specific provisions of s.41(6). A similar issue was raised
in the Industrial Appeal Court in Hungry Jacks & Others
v Wilkins and Others (1991) 71 WAIG 1751. In his
judgement Nicholson J at 1755 observed—
“The appellant contends that the issue should be
resolved by reference to the principle that general
things or words do not derogate from special things
or words (“generalia specialibus non derogant”).
As stated by O’Connor J in Goodwin v. Phillips
(1908) 7 CLR 1 at 14 it is—
“Where there is a general provision which, if
applied in its entirety, would neutralize a special provision dealing with the same subject
matter, the special provision must be read as
a proviso to the general provision, and the general provision, in so far (sic) as it is
inconsistent with the special provision, must
be deemed not to apply.”
This is a principle applicable to determining the effect of a later statute on an earlier statute and for
resolving a conflict between two sections of the one
act: see D C Pearce, Statutory Interpretation in Australia (1988) at 83 and 149. In The Bank Officials’
Association (South Australian Branch) v. The Savings Bank of South Australia (1923) 32 CLR 276
Isaacs and Rich JJ (at 289-290) described the principle as follows—
“As to the second ground, namely, the maximum Generalia specialibus non derogant, the
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first requisite is to get a clear understanding
of its meaning. In Barker v. Edger (1898) A.C.,
at p.754 it is said— “The general maxim is,
Generalia specialibus non derogant. When the
Legislature has given its attention to a separate subject, and made provision for it, the
presumption is that a subsequent general enactment is not intended to interfere with the
special provision unless it manifests that intention very clearly. Each enactment must be
construed in that respect according to its own
subject matter and its own terms.” Now, the
first thing we have to understand is what is
the meaning of “separate subject” and “a subsequent general enactment.” In Blackpool
Corporation v. Starr Estate Co. (1922) 1 A.C.,
at p.34 Viscount Haldane, as to that rule of
construction, says— “It is that wherever Parliament in an earlier statute has directed its
attention to an individual case and has made
provision for it unambiguously, there arises a
presumption that if in a subsequent statute the
Legislature lays down a general principle, that
general principle is not to be taken as meant
to rip up what the Legislature had before provided for individually, unless an intention to
do so is specially declared. A merely general
rule is not enough, even though by its terms it
is stated so widely that it would, taken by itself, cover special cases of the kind I have
referred to. An intention to deal with them may,
of course, be manifested, but the presumption
is that language which is in its character only
general refers to subject matter appropriate
to class as distinguished from individual treatment. Individual rights arising out of
individual treatment are presumed not to have
been intended to be interfered with unless the
contrary is clearly manifest.” Viscount Cave,
the present Lord Chancellor, quoted with approval (1922) 1 A.C., at p.38 the rule in Barker
v. Edger (1898) A.C., at p.754, Lord Cave also,
for himself, said: “The rule is clear that a
general statute will not, in the absence of clear
words, be construed as derogating from special provisions in a previous statute.” The
language in those two cases—and they are in
accordance with previous authorities—shows
that the subject matter in the earlier Act must
be the same as that in the later Act before the
maximum can have any possible application.
…”
The principle has recently been recognized by Deane
J in Refrigerated Express Lines (A/Asia) Pty Ltd v.
Australian Meat and Live-Stock Corporation (1980)
29 ALR 333 at 347 where he referred to the statement by Romilly MR in Pretty v. Solly (1859) 26 Beav
606 at 610 that—
“The rule is, that wherever there is a particular enactment and a general enactment in the
same statute, and the latter, taken in its most
comprehensive sense, would overrule the
former, the particular enactment must be taken
to be operative…”.”
20 If we were to make the Order sought the registered
agreement would be overtaken. This is impermissible even
if it was to be by implication or accident. We apply that
principle here. We conclude that there is no power to make
an order under s.44, which purports to be in substitution
for an existing industrial agreement.
21 What this boils down to is that absent agreement, the
parties have to go back to the award process. This has not
been the approach pursued in this application. Therefore
the instant process is a misapplication of the provisions
of the Act and the Commission is without jurisdiction to
deal with the matter.
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2001 WAIRC 03359
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
BURSWOOD
RESORT
(MANAGEMENT)
LTD,
RESPONDENT
CORAM
COMMISSION IN COURT SESSION
COMMISSIONER J F GREGOR
COMMISSIONER J H SMITH
COMMISSIONER S WOOD
DELIVERED
FRIDAY, 27 JULY 2001
FILE NO/S
CR 326 OF 2000
CITATION NO. 2001 WAIRC 03359
____________________________________________________________________________

Result

Dismissed

____________________________________________________________________________

Order.
HAVING heard Mr Herron (of Counsel) and with him Mr J.
Welch and Mr Kelly on behalf of the Applicant Union and Mr
Martin (Queens Counsel) and with him Mr B. Di Girolami
(of Counsel) behalf of the Respondent, the Commission pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT the claim be dismissed for want of jurisdiction.
(Sgd.) J.F. GREGOR,
[L.S.]
Commission in Court Session.

the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Government Officers Salaries, Allowances
and Conditions Award 1989 (No. PSA A 3 of 1989) be
varied in accordance with the following Schedule and
that such variation shall have effect from the beginning
of the first pay period commencing on or after the 1st day
of July 2001.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner,
Public Service Arbitrator.

Schedule.
1. Schedule G—Part II—Clause 31.—District Allowances:
Delete this schedule and insert the following in lieu thereof—
(a) Officers without dependants (subclause 31(3))—
Column 1
District No.
6
5

GOVERNMENT OFFICERS SALARIES,
ALLOWANCES AND CONDITIONS AWARD 1989
No. PSAA 3 of 1989.
2001 WAIRC 03389
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED, APPLICANT
v.
ALBANY PORT AUTHORITY AND
OTHERS, RESPONDENTS
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DELIVERED
TUESDAY, 31 JULY 2001
FILE NO
P 15 OF 2001
CITATION NO. 2001 WAIRC 03389
__________________________________________________________________________

Result

Award varied

__________________________________________________________________________

Order.
HAVING heard Mr G Wauhop on behalf of the applicant and
Ms A Davison on behalf of the respondents, and by consent,

Column II
Column III
Standard Rate Exceptions to Standard Rate
$ p.a.
Town or Place
3,203
2,621

4

1,320

3

832

2

597

1

PUBLIC SERVICE
ARBITRATOR—
Awards/Agreements—
Variation of—
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Nil

Nil
Fitzroy Crossing
Halls Creek
Turner River Camp
Nullagine
Liveringa (Camballin)
Marble Bar
Wittenoom
Karratha
Port Hedland
Warburton Mission
Carnarvon
Meekatharra
Mount Magnet
Wiluna
Laverton
Leonora
Cue
Kalgoorlie
Boulder
Ravensthorpe
Norseman
Salmon Gums
Marvel Loch
Esperance
Nil

Column IV
Rate
$ p.a.
Nil
3,529

3,279

3,086
2,871
3,548
1,243
1,320

200
788

Nil

(b) Officers with dependants (subclause 31(4))—
Double the appropriate rate as prescribed in (a) above
for officers without dependants.
The allowances prescribed in this Schedule shall operate
from the beginning of the first pay period commencing on or
after July 1, 2001.

GOVERNMENT OFFICERS (SOCIAL TRAINERS)
AWARD 1988
No. PSAA 20 of 1985.
2001 WAIRC 03389
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED, APPLICANT
v.
CHIEF EXECUTIVE OFFICER,
DISABILITY
SERVICES
COMMISSION, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DELIVERED
TUESDAY, 31 JULY 2001
FILE NO
P 13 OF 2001
CITATION NO. 2001 WAIRC 03387
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__________________________________________________________________________

Result

Award varied

__________________________________________________________________________

Order.
HAVING heard Mr G Wauhop on behalf of the applicant and
Ms A Davison on behalf of the respondent, and by consent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Government Officers (Social Trainers) Award
1988 (No. PSA A 20 of 1985) be varied in accordance
with the following Schedule and that such variation shall
have effect from the beginning of the first pay period
commencing on or after the 1st day of July 2001.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner,
Public Service Arbitrator.

SCHEDULE.
1. Schedule E—Clause 27.—District Allowances: Delete this
schedule and insert the following in lieu thereof—
(a) Officers without dependants (subclause 27(3))—
Column 1
District No.
6
5

Column II
Column III
Standard Rate Exceptions to Standard Rate
$ p.a.
Town or Place
3,203
2,621

4

1,320

3

832

2

1

597

Nil

Nil
Fitzroy Crossing
Halls Creek
Turner River Camp
Nullagine
Liveringa (Camballin)
Marble Bar
Wittenoom
Karratha
Port Hedland
Warburton Mission
Carnarvon
Meekatharra
Mount Magnet
Wiluna
Laverton
Leonora
Cue
Kalgoorlie
Boulder
Ravensthorpe
Norseman
Salmon Gums
Marvel Loch
Esperance
Nil

Column IV
Rate
$ p.a.
Nil
3,529

3,279

3,086
2,871
3,548
1,243
1,320

CORAM
DELIVERED
FILE NO
CITATION NO.
Result

Award varied

__________________________________________________________________________

Order.
HAVING heard Ms D MacTiernan on behalf of the applicant
and Ms A Davison on behalf of various respondents, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Miscellaneous Government Conditions and
Allowances Award No. A 4 of 1992 be varied in accordance with the following Schedule and that such variation
shall have effect from the beginning of the first pay period commencing on or after the 11th day of July 2001.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner.

Schedule.
1. Clause 16.—District Allowance: Delete subclause (6) of
this clause and insert the following in lieu thereof—
(6) The weekly rate of district allowance payable to employees pursuant to subclause (3) of this clause shall
be as follows—
Column I Column II
District Standard Rate

6
5

$ per week
61.10
49.95

788

4

25.15

3

15.90

2

11.25

Nil

1

MISCELLANEOUS GOVERNMENT CONDITIONS
AND ALLOWANCES AWARD
No. A 4 of 1992.
2001 WAIRC 03278
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
THE BOARD OF MANAGEMENT
ALBANY REGIONAL HOSPITAL
AND OTHERS, RESPONDENTS

COMMISSIONER P E SCOTT
MONDAY, 16 JULY 2001
APPLICATION 288 OF 2001
2001 WAIRC 03278

__________________________________________________________________________

200

(b) Officers with dependants (subclause 27(4))—
Double the appropriate rate as prescribed in (a) above
for officers without dependants.
The allowances prescribed in this Schedule shall operate
from the beginning of the first pay period commencing on or
after July 1, 2001.
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Nil

Column III
Exceptions to
Standard Rate
Town or Place
Nil
Fitzroy Crossing
Halls Creek
Turner River Camp
Nullagine
Liveringa (Camballin)
Marble Bar
Wittenoon
Karratha
Port Hedland
Warburton Mission
Carnarvon
Meekatharra
Mount Magnet
Wiluna
Laverton
Leonora
Cue
Kalgoorlie
Boulder
Ravensthorpe
Norseman
Salmon Gums
Marvel Loch
Esperance
Nil

Column IV
Rate
$ per week
Nil
67.20

62.55

58.90
54.65
67.80
23.65
25.15

3.75
15.00

Nil

(Note: In accordance with subclause (4) of this clause,
employees with dependants shall be entitled to double
the rate of district allowance shown.)
The allowances prescribed in this subclause shall operate
from the beginning of the first pay period commencing on or
after July, 11 2001.
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PUBLIC SERVICE AWARD 1992
No. PSAA 4 of 1989.
2001 WAIRC 03388
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED, APPLICANT
v.
ABORIGINAL
AFFAIRS
DEPARTMENT OF WA AND OTHERS,
RESPONDENTS
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DELIVERED
TUESDAY, 31 JULY 2001
FILE NO
P 14 OF 2001
CITATION NO. 2001 WAIRC 03388
__________________________________________________________________________

Result

Award varied

__________________________________________________________________________

Order.
HAVING heard Mr G Wauhop on behalf of the applicant and
Ms A Davison on behalf of the respondents, and by consent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Public Service Award 1992 (No. PSA A 4 of
1989) be varied in accordance with the following Schedule and that such variation shall have effect from the
beginning of the first pay period commencing on or after
the 1st day of July 2001.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner,
Public Service Arbitrator.

Schedule.
1. Schedule D—District Allowance: Delete this schedule
and insert the following in lieu thereof—
(a) Officers without dependants (subclause 31(3)(a))—
Column 1
District No.
6
5

Column II
Column III
Standard Rate Exceptions to Standard Rate
$ p.a.
Town or Place
3,203
2,621

4

1,320

3

832

2

597

1

Nil

Nil
Fitzroy Crossing
Halls Creek
Turner River Camp
Nullagine
Liveringa (Camballin)
Marble Bar
Wittenoom
Karratha
Port Hedland
Warburton Mission
Carnarvon
Meekatharra
Mount Magnet
Wiluna
Laverton
Leonora
Cue
Kalgoorlie
Boulder
Ravensthorpe
Norseman
Salmon Gums
Marvel Loch
Esperance
Nil
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AGREEMENTS—
Industrial—Retirements from—
IN THE WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
No. 1380 of 2001
IN THE MATTER of the Industrial Relations Act 1979
and
IN THE MATTER of the filing in the
Office of the Registrar of a Notice
of Retirement from Industrial
Agreement in accordance with
section 41(7) of the said Act
Brownes Dairy Pty Ltd will cease to be a party to the Brownes
Dairy North Perth (Enterprise Bargaining) Agreement 1995
No AG 14 of 1995 on and from the 26th day of August 2001.
DATED at Perth this 26th day of July 2001.
J.A. SPURLING,
Registrar.

IN THE WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
No. 1392 of 2001
IN THE MATTER of the Industrial Relations Act 1979
and
IN THE MATTER of the filing in the
Office of the Registrar of a Notice
of Retirement from Industrial
Agreement in accordance with
section 41(7) of the said Act
Jandakot Wool Washing Pty Ltd will cease to be a party to the
Jandakot Wool Washing Pty Ltd Agreement 1999 No AG 109
of 1999 on and from the 27th day of August 2001.
DATED at Perth this 27th day of July 2001.
J.A. Spurling,
REGISTRAR.

Column IV
Rate
$ p.a.
Nil
3,529

3,279

3,086
2,871
3,548
1,243
1,320

200
788

Nil

(b) Officers with dependants (paragraph 31(3)(b))
Double the appropriate rate as prescribed in (a) above
for officers without dependants.
The allowances prescribed in this Schedule shall operate
from the beginning of the first pay period commencing on or
after July 1, 2001.

NOTICES—
Award/Agreement matters—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
(Application No A 3 of 2001)
APPLICATION FOR AWARD
ENTITLED “BURSWOOD ISLAND RESORT
EMPLOYEES AWARD 2001”
As instructed by the Chief Commissioner of the Western
Australian Industrial Relations Commission a copy of the
Counter Proposal award as it relates to area of operation and
scope of the proposed award is hereby published.
3.—AREA AND SCOPE AND RESCISSION OF ALL
PREVIOUS AWARDS AND AGREEMENTS
(1) This Award extends to and binds—
(a) Burswood Resort (Management) Limited (“the Company”) and no other employer;
(b) The following Unions—
(i) The Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch; and
(ii) The Media, Entertainment and Arts Alliance
of Western Australia (Union of Employees);
(c) All employees employed by the Company in the
callings in Clause 5—Wages of this Award.
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(2) This Award supersedes and replaces the Burswood Island Resort Employees’ Award No A23 of 1985 and No A25
of 1985 (as varied), all prior Industrial Agreement including
but not limited to—
(a) the Burswood Resort Casino Employees’ Industrial
Agreement 1993 No AG85 of 1993;
(b) the Burswood Resort Casino Employees’ Industrial
Agreement 1993 Amendment Agreement 1995 No
AG132 of 1995;
(c) the Burswood International Resort Casino Employees’ Industrial Agreement 1997 No AG164 of 1997;
and
(d) the Burswood International Resort Casino Employees’ Industrial Agreement 2000 No AG 243 of 1999.
5.—WAGES
(1) The following table as listed hereunder shall be the minimum fortnightly rate of wage payable to employees covered
by this Award. The rates prescribed shall take effect from the
first pay period on or after the Award being issued.
$ Per
Fortnight
A. FOOD AND BEVERAGE
1. Bar Attendant (Grade 1)
776.30
2. Bar Attendant (Grade 2)
789.20
3. Head Bar Attendant
833.90
4. Cellarperson
792.90
5. Waiter/Waitress
761.70
6. Steward/Stewardess
761.70
7. Head Waiter/Waitress
818.30
8. Head Steward/Stewardess
818.30
9. Snack Bar Attendant
761.70
10. Bar Useful
755.60
11. Host/Hostess
818.30
B. KITCHEN
1. Chef
871.00
2. Qualified Cook
818.30
3. Cook Employed Alone
777.50
4. Breakfast and/or Other Cook
770.60
5. Kitchenhand
755.60
6. Qualified Butcher
818.30
7. Other Butcher
794.10
C. MISCELLANEOUS
1. Cafeteria Attendant—(Grade 1)
761.70
2. Cafeteria Attendant—(Grade 2)
770.60
3. Commissionaire
755.60
4. Valet/Carparking Attendant
755.60
5. Storeperson
770.60
6. Laundry Attendant (Grade 1)
755.60
7. Laundry Attendant (Grade 2)
772.00
8. Cleaner
755.60
9. General Hand
755.60
10. Seamstress
822.60
11. Wardrobe Attendant
818.30
12. Guest Services Officer
818.30
13. Cashier
776.30
D. CASINO OPERATIONS
1. Croupier/Dealer
789.00
2. Electronic Gaming Attendant
789.00
3. Count Team
789.00
4. Change Booth Cashier
789.00
5. Main Cage Cashier
1047.80
(2) Classifications
(a) “Bar Attendant—Grade 1” shall be an employee over
the age of 18 years who serves liquor for sale from
behind a bar counter, and shall include an employee
employed in the sale of liquor from a bottle department.
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(b) “Bar Attendant—Grade 2” shall be an employee over
the age of 18 years who, in addition to performing
the normal duties of a “Bar Attendant- Grade 1” as
defined in (a) hereof, shall be required by the Company to have a knowledge of the preparation and/or
mixing of drinks and where necessary carry out such
duties. Duties performed may also include attending a wagering (eg TAB) terminal, electronic gaming
terminal or similar terminal.
(c) “Qualified Butcher” shall be a butcher who has completed a trade test at a recognised school or college
acceptable to the Company.
(d) “Cafeteria Attendant—Grade 1” shall be an employee serving and/or receiving money from
employees for snacks or meals.
(e) “Cafeteria Attendant—Grade 2” shall be an employee who, in addition to the duties of a Cafeteria
Attendant Grade 1, assists in the preparation of
snacks and meals served to employees.
(f) “Cellarperson” shall be an employee employed in
charge of, or responsible for, the contents of a cellar
or liquor store.
(g) “Cleaner” shall be an employee who does general
cleaning duties in or about the Resort complex.
(h) “Chef” shall be an employee appointed as such and
shall be an employee who is a “Qualified Cook” (as
defined in (i) hereof).
(i) “Qualified Cook” shall be an employee who has
completed and can produce appropriate documentary evidence to the Company to the effect that he/
she has successfully completed an apprenticeship in
cooking at an approved or recognised school or college, or who can provide documentary evidence of
having served at least 6 years in Her Majesty’s Armed
Forces in the classification of Cook.
(j) “Breakfast Cook” shall be an employee (other than
a Chef, Qualified Cook or Cook Employed Alone)
who is responsible for the preparation of breakfasts.
(k) “Other Cook” shall be an employee who assists in
the cooking and preparing of meals.
(l) “Cook Employed Alone” shall be an employee who
is employed when no other cook is employed during their shift.
(m) “General Hand” shall be an employee engaged to
perform general duties in and around the Resort but
not including cooking, waiting, dispensing of liquor or other specialised functions.
(n) “Snack Bar Attendant” shall be an employee serving and/or receiving money from the public for
snacks or meals.
(o) “Head Waiter, Head Waitress, Head Steward or Head
Stewardess” shall be an employee required by the
Company to be in charge of other Waiters, Waitresses,
Stewards or Stewardesses.
(p) “Head Bar Attendant” shall be a Grade 2 Bar Attendant required by the Company to be in charge of
other Bar Attendants.
(q) “Laundry Attendant—Grade 1” shall be an employee
required to launder, wash, clean, dry-clean and maintain Company uniforms and other items.
(r) “Laundry Attendant—Grade 2” shall be an employee
required to operate specialised equipment in the process of maintaining and dry-cleaning Company
uniforms and other items.
(s) “Wardrobe Attendant” shall be an employee who
receives, distributes and maintains employee clothing, uniforms and equipment.
(t) “Waiter or Waitress” shall be an employee who attends to the needs of guests at a table and/or performs
room service duties.
(u) “Guest Services Officer “ shall be a person who attends to the needs of patrons including providing
information and conducting tours.
(v) “Storeperson” shall mean a person employed in
charge of and/or responsible for the contents of a
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(w)

(x)
(y)

(z)

(aa)
(ab)
(ac)
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store, not being a place where alcoholic beverages
or liquors are kept.
“Bar Useful” shall be an employee required to perform duties associated with bar and waiting work.
Such duties include the wiping of tables or bar tops,
collection of glasses or plates and the cleaning of
bar mats or other general duties of a similar nature.
“Change Booth Cashier” shall be an employee responsible for the use of and accounting for change
and/or being responsible for machine payouts.
“Main Cage Cashier” shall be an employee responsible for the receiving, disbursing, reconciling and
controlling receipt and issue of gaming chips to gaming tables from the Casino Cage and for exchanging
chips for currency from players reconciling and controlling their own float and for recording all
transactions therein.
“Count Team” shall be employees responsible for
the conduct of a full count of monies received via
gaming table drop boxes and video machines and
the recording of these monies.
“Croupier/Dealer” shall be an employee required to
deal one or more particular game to a required standard.
“Electronic Gaming Attendant” shall be an employee
responsible for conducting and assisting patrons with
electronic games including Keno games.
“Valet/Carparking Attendant” shall be an employee
engaged in and around the Resort in the direction
and/or parking of vehicles, including the receipt and
dispensing of monies.

9.—DEFINITIONS
(1) “Company” shall mean Burswood Resort (Management)
Limited.
(2) “Union” shall mean the Australian, Liquor, Hospitality
and Miscellaneous Workers Union, Western Australian Branch
and the Media, Entertainment and Arts Alliance of Western
Australia (Union of Employees), insofar as classifications (1)
to (5) in Section D of Clause 5—Wages of this Award.
(3) “Daily spread of shift” shall mean the time which elapses
from the employee’s actual starting time to the employee’s
actual finishing time for the day or shift.
(4) “Ordinary time rate” shall mean the rates of pay referred
to in Clause 5—Wages of this Award, as varied from time to
time.
(5) “Rostered fortnight” shall mean those ordinary hours
the employee is rostered to work within any given pay fortnight.
(6) “Casino Operations” shall mean persons employed in
the classifications of Croupier/Dealer, Electronic Gaming Attendant, Count Team, Change Booth Cashier and Main Cage
Cashier.
(7) “Rostered day off” shall mean any period of 24 continuous hours off work between the completion of the employee’s
last rostered ordinary shift of work and the commencement of
the employee’s next rostered ordinary shift of work.
(8) “Casino Control Act” shall mean the Casino Control
Act, 1984 (WA).
The application is listed for hearing before the Commission
in Court Session on the 24th 25th 27th and 28th days of September 2001.
J.A. SPURLING,
Registrar.
10 August 2001.
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PUBLIC SERVICE
ARBITRATOR—
Matters Dealt With—
2001 WAIRC 03302
FAIRNESS AND EQUITY OF TREATMENT OF MR
STEVE BROWN.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED, APPLICANT
v.
COMMISSIONER OF POLICE,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DELIVERED
TUESDAY, 17 JULY 2001
FILE NO
P 6 OF 2001
CITATION NO. 2001 WAIRC 03302
__________________________________________________________________________

Result

Jurisdiction found and application for
interim orders dismissed

__________________________________________________________________________

1

2

3

4

5

Reasons for Decision.
This is an application pursuant to s.80E of the Industrial
Relations Act 1979. The background to this matter is that
Mr Steve Brown whose substantive position was classified
at Level 1, has since 1997 acted in a higher position almost
continuously. For the three years from 23 March 1998 to
30 March 2001 he did act continuously in the position of
Bike Education Area Manager (“BEAM”) classified at
Level 3, during the incumbent’s secondment elsewhere.
At regular intervals of two to three months, he completed
applications for Higher Duties Allowance.
From the papers before the Public Service Arbitrator, it
does not appear to be in dispute that in February 2001,
the respondent advised that there was to be a
reorganisation of the arrangements in the section
involving bike education. This restructure included the
position being acted in by Mr Brown being abolished, a
new position for a sworn officer being established and
the item allocated to the BEAM position being transferred
to another area and being filled by a person in that area.
That meant that Mr Brown could no longer act in the
higher position, and as I understand it, his own substantive
position had previously been abolished. Therefore he was
surplus to requirements and substantively at Level 1.
The complaint by the applicant is that the respondent has
been unfair and inequitable in its treatment of Mr Brown,
that given the circumstances which applied for a number
of years, and that it was known by the respondent that
the acting arrangement would continue for some time,
Mr Brown ought to have been given the opportunity to
have been placed in the BEAM Level 3 position. The
applicant alleges that the position ought to have been
declared vacant, and Mr Brown allowed to apply for it.
The consequences of the respondent’s actions were that
Mr Brown has reverted to substantive Level 1 for all
purposes resulting in a substantial reduction in his income,
and he is now surplus to requirements and has no position.
The applicant’s seeks—
(1) an interim order pursuant to s.32 of the Industrial Relations Act 1979 that until the matter is
finally resolved, Mr Brown continue to be paid
at Level 3; and
(2) a finding that the respondent has treated Mr
Brown unfairly and inequitably; and
(3) that Mr Brown’s standing in the position of
BEAM Level 3 be formalised.
The respondent says that this matter fundamentally relates
to Mr Brown no longer having the opportunity to act in a
position classified substantially higher than his own. The
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respondent also says that the Public Service Arbitrator
has no jurisdiction to deal with this matter because
“temporary deployment” (acting) is a human resource
activity which is covered by Public Sector Standards in
Human Resource Management. This is the province of
the Public Sector Standards Commissioner and the Public
Sector Standards. According to s.80E(7) of the Industrial
Relation Act 1979 such a matter is outside the jurisdiction
of the Commission. This is on the basis that any matter
in respect of which a procedure referred to in s.97(1)(a)
of the Public Sector Management Act 1994 is, or may
be, prescribed under that Act, is excluded from the
jurisdiction of the Arbitrator.
Section 97(1)(a) of the Public Sector Management Act
says—
97. Functions of Commissioner concerning relief
in respect of breach of public sector standards
(1) The functions of the Commissioner under
this Part are—
(a) to make recommendations to the Minister on the making, amendment or
repeal of regulations prescribing procedures, whether by way of appeal,
review, conciliation, arbitration, mediation or otherwise, for employees and
other persons to obtain relief in respect
of the breaching of public sector standards;
I am satisfied that the matter the subject of the claim which
the applicant seeks the Public Service Arbitrator to inquire
into and deal with is a matter relating to the fairness and
equity of the respondent’s treatment of Mr Brown, and
does not require the Commission to deal with a matter
the subject of a procedure referred to in s.97(1)(a) of the
Public Sector Management Act 1974. The applicant seeks
the Arbitrator to enquire into and deal with a matter of
equity and fairness and to make declarations and orders
accordingly.
Accordingly, I am not satisfied that there is any
jurisdictional impediment to the Public Service Arbitrator
dealing with this substantive matter.
As to the issue of an interim order sought by the applicant
that Mr Brown continue to be paid at Level 3 until the
final hearing and determination of the substantive matter,
I note the terms of s.32(1), (2) and (3) of the Industrial
Relations Act 1979 which enables the Arbitrator to do
certain things in dealing with a matter before it. Those
terms are—
“32. Reference of industrial matters for conciliation
(1) Where an industrial matter has been referred to the Commission the Commission
shall, unless it is satisfied that the resolution of the matter would not be assisted by
so doing, endeavour to resolve the matter
by conciliation.
(2) In endeavouring to resolve an industrial
matter by conciliation the Commission
shall do all such things as appear to it to be
right and proper to assist the parties to reach
an agreement on terms for the resolution
of the matter.
(3) Without limiting the generality of subsection (2) the Commission may, for the
purposes of that subsection —
(a) arrange conferences of the parties or
their representatives presided over by
the Commission;
(b) arrange for the parties or their representatives to confer among themselves
at a conference at which the Commission is not present;
(c) give such directions and make such
orders as will in the opinion of the
Commission—
(i) prevent the deterioration of industrial relations in respect of
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the matter until conciliation or
arbitration has resolved the
matter;
(ii) enable conciliation or arbitration to resolve the matter; or
(iii) encourage the parties to exchange or divulge attitudes or
information which in the opinion of the Commission would
assist in the resolution of the
matter;
(d) give any direction or make any order
or declaration which the Commission
is otherwise authorized to give or make
under this Act.”
It is clear to me that further resort to conciliation would
be unavailing and that the matter is to be decided by
arbitration. In the circumstances, the provisions of s.32(3)
need to be considered in the context of s.32 as a whole.
That is on the basis that the powers identified in s.32(3)
are for the purposes of s.32(2), which is for the purpose
for endeavoring to resolve the matter by conciliation. As
this matter is now to be resolved by arbitration, the powers
in s.32(3) do not apply. However, if I am wrong and they
do apply, I make the following comments regarding
s.32(3)(c), which deals with giving directions and making
orders. As to s.32(3)(c)(i) there is nothing before me that
would indicate that the failure to give directions or make
orders as sought would result in the deterioration of
industrial relations in respect of this matter until
arbitration has resolved the matter. The failure to give
such directions or make such orders as the applicant seeks
being an interim order would simply mean that Mr Brown
continues as a redeployee albeit at a lower rate of pay
than he has received for some time. That of itself does
not mean that there would be a deterioration in industrial
relations. Nothing has been put which would establish
such deterioration in the absence of order as sought.
Section 32(3)(c)(ii) refers to the making of orders or
giving of directions to “enable conciliation or arbitration
to resolve the matter”. As I have noted, conciliation is no
longer a consideration. The orders sought would not
enable arbitration to take place or to resolve the matter.
There appears to be no impediment to arbitration which
would be facilitated by the order sought.
Section 32(3)(c)(iii) is not applicable because the order
sought does not relate to the parties exchanging
information or divulging attitudes which would assist in
the resolution of the matter.
Section 32(3)(d) refers to giving any directions or making
any orders or declarations which the Commission is
otherwise authorized to give or make under this Act. This
must be read in the context of the opening words of
subsection (3) which links subsection (3) with subsection
(2) of that section. Subsection (2) refers to the
Commission endeavoring to resolve an industrial matter
by conciliation.
In that context I am not satisfied that the interim order
sought by the applicant is within power as set out in s.32.
There is nothing further within s.32 which would enable
the issuing of the order as sought by the applicant for the
payment of Mr Brown at Level 3 until the resolution of
its claim on his behalf.
Accordingly, the substantive matter of the question of
the respondent’s treatment of Mr Brown and the fairness
and equity of that treatment shall be set down for hearing,
as there is no jurisdictional impediment to the Arbitrator
dealing with that matter.
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2001 WAIRC 03433
PERMANENT APPOINTMENT OF AN EMPLOYEE
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE CIVIL SERVICE ASSOCIATION
OF
WESTERN
AUSTRALIA
INCORPORATED, APPLICANT
v.
DIRECTOR
GENERAL,
DEPARTMENT OF AGRICULTURE,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DELIVERED
MONDAY, 6 AUGUST 2001
FILE NO
P 23 OF 2001
CITATION NO. 2001 WAIRC 03433

NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
THAT this application be, and is hereby dismissed.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner,
Public Service Arbitrator.

___________________________________________________________________________

2001 WAIRC 03308
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
RAY ALLEN, APPLICANT
v.
ST JOHN AMBULANCE AUSTRALIA,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
WEDNESDAY, 18 JULY 2001
FILE NO
APPLICATION 646 OF 2001
CITATION NO. 2001 WAIRC 03308

Result

Application withdrawn by leave

___________________________________________________________________________

Order.
WHEREAS this is an application pursuant to Section 80E
and Section 32 of the Industrial Relations Act 1979; and
WHEREAS by an email dated the 1st day of August 2001
the Applicant sought to discontinue the application;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
THAT this application be, and is hereby withdrawn by
leave.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner,
Public Service Arbitrator.

UNFAIR DISMISSAL/
CONTRACTUAL
ENTITLEMENTS—

__________________________________________________________________________

Result
Representation
Applicant
Respondent

Application for unfair dismissal
dismissed
Mr G Halliwell
Mr M O’Connor

__________________________________________________________________________

1
2001 WAIRC 03354
RECLASSIFICATION OF POSITION
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
HOSPITAL SALARIED OFFICERS
ASSOCIATION OF WESTERN
AUSTRALIA
(UNION
OF
WORKERS), APPLICANT
v.
METROPOLITAN HEALTH SERVICE
BOARD, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DELIVERED
THURSDAY, 26 JULY 2001
FILE NO
P 6 OF 1998
CITATION NO. 2001 WAIRC 03354

2

__________________________________________________________________________

3

Result

Application pursuant to s.80E dismissed

__________________________________________________________________________

Order.
WHEREAS this is an application pursuant to Section 80E of
the Industrial Relations Act 1979; and
WHEREAS on the 23rd day of August 2000 the Commission convened a conference for the purpose of conciliating
between the parties; and
WHEREAS at the conclusion of that conference the Applicant sought time to consider its position; and
WHEREAS by an email dated the 25th day July 2001 the
Applicant sought to discontinue the application;

Reasons for Decision.
The respondent argues that the Commission has no
jurisdiction to deal with the applicant’s claim that he was
harshly, oppressively or unfairly dismissed from his
employment, an application made pursuant to s.29 of the
Industrial Relations Act 1979 (“IR Act”). The respondent
says that this is on account of the applicant’s employment
as a Clinical Manager being the subject of a workplace
agreement pursuant to the Workplace Agreements Act
1993 (“WA Act”), and there being no provision within
the workplace agreement for the matter to be referred to
the Commission pursuant to s.7G of the IR Act.
The parties are agreed that the applicant was employed
by the respondent as a Clinical Manager covered by a
workplace agreement and that his demotion to the position
of Ambulance Officer Grade 3 constituted a dismissal.
They also agree that there is no particular provision within
the workplace agreement which covered the applicant’s
employment as a Clinical Manager which provides for
reference of a claim of unfair dismissal pursuant to s.7G
of the IR Act. They also agree that the applicant’s
employment post the dismissal was covered by an award.
The applicant says that the matter before the Commission
is an industrial matter pursuant to s.7(1)(a) of the IR Act.
He says that when his employment as a Clinical Manager
terminated, his workplace agreement came to an end. He
then took up the position of Ambulance Officer during
which time he made application to the Commission
pursuant to s.29 of the IR Act. The applicant says that at
the time of making his application he was an employee
covered by an award. Further, the applicant says that the
Performance Management Guidelines, which constituted
a policy of the respondent, contain disciplinary procedures
not included in the workplace agreement. Those
Performance Management Guidelines form part of the
applicant’s contract of employment. The termination of
employment occurred without the respondent applying
the proper processes in accordance with that procedure.
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The workplace agreement came to an end with the
employment as a Clinical Manager. If the applicant were
successful in his claim for reinstatement then he would
again be covered by a workplace agreement.
In considering the issue of jurisdiction raised by the
respondent, the Commission needs to examine relevant
terms of the IR Act and the WA Act.
Section 18 of the WA Act provides—
“18. Implied provision as to unfair dismissal
(1) There is implied in every workplace agreement a provision that the employer must
not unfairly, harshly or oppressively dismiss from employment any employee who
is a party to the agreement.
(2) The provision described in subsection (1)
is enforceable under section 51 of this Act
or under section 7G of the Industrial Relations Act 1979, as the case may be, and
not otherwise.
(3) A workplace agreement must not exclude
the operation of subsection (1) and to the
extent that it purports to do so it is of no
effect.”
Therefore a person whose employment was covered by a
workplace agreement who claims to have been unfairly
dismissed has two potential routes by which to pursue a
claim of harsh, oppressive or unfair dismissal—s.51 of
the WA Act or s.7G of the IR Act. Section s.51 of the WA
Act, states—
“51. Unfair dismissal
(1) Where—
(a) a person who was a party to a workplace
agreement as an employee claims that he
or she has been unfairly dismissed from
employment in breach of the provision implied in the agreement by section 18; and
(b) section 7G (1) (b) of the Industrial Relations Act 1979 does not apply,
the person dismissed may bring an action in
an industrial magistrate’s court against the
employer for relief in respect of that dismissal.”
Section 7G of the IR Act provides—
“7G. Referral of claim of unfair dismissal
(1) Where—
(a) a person who was a party to a workplace
agreement as an employee claims to have
been harshly, oppressively or unfairly dismissed from employment in breach of the
provision implied in the agreement by section 18 of the Workplace Agreements Act
1993; and
(b) the workplace agreement provides for referral of such claims to the Commission
under this section,
the person dismissed may, within the time allowed by section 29(2), refer the claim to the
Commission for determination.
(2) The Commission is to enquire into and deal with
any claim referred under subsection (1) as if it
were an industrial matter referred to it under section 29(1)(b)(i).”
This makes provision for an employee who was a party
to a workplace agreement to claim that he or she was
harshly, oppressively or unfairly dismissed from
employment after that employment has ended. It is not
an unfettered provision. For s.7G to enable an employee
who was covered by a workplace agreement to bring the
claim to the Commission both s.7G(1)(a) and (b) must
be met. Section 7G (1)(b) requires that the workplace
agreement provide for referral of claim to the
Commission. The applicant’s workplace agreement makes
no such provision.
Notwithstanding this, the applicant says that at the time
he filed his claim, he was an employee covered by an
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award, and was not covered by a workplace agreement.
10 Section 14 of the WA Act recognises that employment
pursuant to a workplace agreement will come to an end
at some time, and yet maintains the rights and obligations
which are to take effect after termination. It provides—
“14. Termination of contract of employment
(1) Where a contract of employment of an employee comes to an end, a workplace
agreement that governs that contract no longer
applies to that person except where an agreement under subsection (2) provides otherwise.
(2) An employer and a person who is employed
by the employer may agree in writing that a
specified workplace agreement is to apply to
that person as an employee of that employer
during a specified period, not exceeding 12
months, regardless of the number of separate
contracts of employment between them that
come into existence during that period.
(3) Subsection (1) does not affect rights or obligations under a workplace agreement that are
to take effect after termination of employment.”
11 It is clear from the terms of the IR Act and the WA Act
that the employee’s status at the time of making a claim
of unfair dismissal is not relevant. What is relevant is
whether his or her employment the subject of the dismissal
claim was subject to a workplace agreement, and the terms
of that workplace agreement.
12 It is wrong to conclude that the person’s status at the
time of making the application is the determining factor
in deciding whether he or she utilises the provisions of
the IR Act or the WA Act.
13 Section 7G of the IR Act and s.51 of the WA Act make
provision for “a person who was a party to a workplace
agreement as an employee”, to claim unfair dismissal i.e.
reference is to the past tense (emphasis added). The
legislation provides for a person who was a party to a
workplace agreement, regardless of his or her status at
the time of making the application, to pursue a claim of
unfair dismissal in accordance with a particular regime
for workplace agreement parties. Section 14 of the WA
Act recognises that workplace agreements will come to
an end, but provides that the rights and obligations under
the workplace agreement, which were to take effect after
the termination of employment, are not affected by the
coming to an end of the workplace agreement.
14 On these bases, I conclude that as the workplace
agreement which covered the applicant’s employment
made no provision for reference of a claim for unfair
dismissal to the Commission under s.7G that the
Commission has no jurisdiction to hear this matter. The
WA Act makes specific provision for such a claim to be
dealt with by the Industrial Magistrate’s Court in those
circumstances. The employment of a person whose
employment was covered by a workplace agreement is
not an employee for the purpose of the IR Act (s.7B of
the IR Act) and it is only where specific provision is made,
such as in s.7G of the IR Act, that the Commission is
able to deal with matters affecting, relating to or arising
out of relationship of parties to a workplace agreement.
15 Accordingly the application is to be dismissed.
2001 WAIRC 03309
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
RAY ALLEN, APPLICANT
v.
ST JOHN AMBULANCE AUSTRALIA,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
WEDNESDAY, 18 JULY 2001
FILE NO
APPLICATION 646 OF 2001
CITATION NO. 2001 WAIRC 03309
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__________________________________________________________________________

Result

by that company. Having regard to these admissions the
Commission found there to be no employment
relationship between the applicant and the named
respondent upon whom the application was served and
dismissed the application, as made, for want of
jurisdiction.

Application for unfair dismissal
dismissed

__________________________________________________________________________

Order.
HAVING heard Mr G Halliwell on behalf of the applicant
and Mr M O’Connor on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act 1979, hereby orders—
THAT this application be, and is hereby dismissed.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner.

2001 WAIRC 03274
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
DEAN FRANCIS HILL, APPLICANT
v.
METROPOLIS CONCERT CLUB,
RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
FRIDAY, 13 JULY 2001
FILE NO
APPLICATION 301 OF 2001
CITATION NO. 2001 WAIRC 03274
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2001 WAIRC 03275
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
DEAN FRANCIS HILL, APPLICANT
v.
METROPOLIS CONCERT CLUB,
RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
FRIDAY, 13 JULY 2001
FILE NO
APPLICATION 301 OF 2001
CITATION NO. 2001 WAIRC 03275
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application dismissed for want of
jurisdiction
Mr D F Hill
Mr I Curlewis of Counsel

_______________________________________________________________________________

_______________________________________________________________________________

Result

Order.
HAVING heard Mr D F Hill on his own behalf and Mr I
Curlewis of counsel on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed for
want of jurisdiction.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.

Representation
Applicant
Respondent

Application dismissed for want of
jurisdiction
Mr D F Hill
Mr I Curlewis of Counsel

_______________________________________________________________________________

1

2

3

4

Reasons for Decision.
The applicant, Mr Dean Francis Hill applied to the
Commission on 16 February 2001 for an order pursuant
to section 29(1)(b)(i) and (ii) of Industrial Relations Act,
1979 (the Act). The application named the respondent as
Metropolis Concert Club. The applicant claimed six
months compensation for unfair dismissal and $11,700
in unpaid contractual benefits. The applicant says the
unpaid contractual benefits relate to 20 weeks annual leave
plus leave loading over the previous five years. The
applicant says he was reduced to casual in 1997 and has
not received holiday pay as a consequence.
The person named in the application Mr Tony Grego filed
a notice of answer and counter proposal on 8 March 2001
indicating Mr Hill was not employed by himself or the
directors of Metropolis Concert Club. The matter was
dealt with in conference on 30 April 2001, could not be
settled and was referred and listed for hearing on 4 July
2001. The notices for hearing were forwarded to the
parties on 30 May 2001. The applicant failed to attend
the hearing on 4 July 2001 and the Commission listed
the matter for a hearing on 13 July 2001 for the applicant
to show cause why the matter should not be dismissed.
At the hearing on 4 July 2001 counsel for the respondent
provided documentation to the Commission to establish
the changing ownership of the Metropolis Concert Club.
The club is now owned by D Club Pty Ltd of which Mr
Grego is a director. Ownership of the business transferred
on 17 January 2001. The previous owner, Emerald
Entertainment Australia Pty Ltd was in liquidation.
The applicant attended the hearing on 13 July 2001 and
advised the Commission that he simply mistook the date
of the earlier hearing and thought it was in August 2001.
He acknowledged that he had received the notice but had
simply made a mistake concerning the date. The
Commission found this to be an inadequate reason for
non-appearance at the hearing of 4 July 2001. Mr Hill
also stated that he was aware that D Club Pty Ltd is the
owner of the business and that he was never employed

2001 WAIRC 03392
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CRAIG GORDON HYWOOD,
APPLICANT
v.
SUBIACO
WINE
ROOM,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
TUESDAY, 31 JULY 2001
FILE NO
APPLICATION 1950 OF 2000
CITATION NO. 2001 WAIRC 03392
__________________________________________________________________________

Result
Representation
Applicant
Respondent

Application alleging unfair dismissal and
denied contractual benefits dismissed
Ms K Evans (agent)
Mr G Bull (of Counsel)

__________________________________________________________________________

1

Reasons for Decision.
This is an application made pursuant to s.29(1)(b) of the
Industrial Relations Act 1979 (“the Act”) by which the
applicant claims that his dismissal was harsh, oppressive
or unfair and he also claims outstanding contractual
benefits. This application was lodged with the
Commission on 1 December 2000. The date of
termination which the applicant has noted at point 14 of
the schedule of Particulars of Claim attached to the Form
1 is 28 November 2000. Point 20 of that form provides
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2

3

for the applicant to set out the grounds on which the claim
of unfair dismissal is made. The applicant has answered
this as being—
“No warnings, just fired me out of the blue. I have
been off with a back complaint, (with a doctors (sic)
certificate) and was just about to see a specialist the
next day with a firm diagnosis of the injury. I was
given six weeks notices (sic) and was told I couldn’t
come back into the kitchen without a doctors (sic)
clearance.”
In point 21, the applicant has ticked the box indicating
he does not seek reinstatement to his job. At point 23,
which asks “if you are seeking a remedy other than
reinstatement, give specific details”, the applicant has
written “6 weeks notice pay & all leave pay”.
At point 24, which invites the applicant to set out the
contractual benefits claimed the applicant has noted—
$
2466.00
6342.00
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For
Leave entitlement—7 months
6 weeks severance pay per contract

It is noted that the applicant had foreshadowed an
application to amend the application however, none was
made. This was notwithstanding that Ms Evans, agent
for the applicant, during the course of the hearing on a
jurisdictional challenge raised by the respondent, made
reference to amending the application, but made no effort
to seek leave to do so, nor to identify the nature of any
amendment which might be sought to be made.
The facts are agreed between the parties insofar as they
are relevant to the preliminary points raised by the
respondent. They are that on 25 November 2000, upon
attending for work the applicant was given 6 weeks notice
that his employment was to terminate. This would take
the termination date to 9 January 2001. This was
confirmed by letter dated 28 November 2000 posted to
the applicant but not received by the applicant until 6
December 2000. On 25 November 2000, the applicant
was also advised that he was not to return to work in the
kitchen of the respondent until he obtained a medical
clearance. It is also agreed between the parties that the
applicant had lodged a workers’ compensation claim
which was accepted and subsequently, he received
payments back to 25 November 2000. The applicant was
still in receipt of workers’ compensation payments at the
date of hearing. The Commission was also advised by
the applicant that subsequent to filing the Notice of
Application, he received payment for the leave
entitlements which had formed part of the claim as filed.
The respondent seeks the dismissal of this matter on 2
bases. The first is that it says that the application was
premature in that at the time the application was made
there had been no dismissal as such, what had occurred
was that the applicant had been given notice. The
respondent says there was no jurisdiction to deal with
the matter when the application was filed and no
application could be made pending a later termination.
The Commission was referred to the decision in Angelin
v BP Australia Limited (1970) 37 SAIR 10, a decision of
the South Australian Industrial Relations Commission,
to the decision of the Full Bench in Satie v Swan Television
and Radio Broadcasters Limited trading as STW Channel
9 Perth (1999) 79 WAIG 955, and to the decision of
Gregor C. in Nock v Morawa Golf and Bowling Club
(2000) 80 WAIG 651.
The applicant says that by being given 6 weeks notice
and being told that he was not allowed back into the
kitchen until he got a medical clearance, his employment
was, in effect, terminated at that point.
The respondent’s second point was that the application
ought be dismissed pursuant to s.27 of the Act on the
basis that the remedy sought, being 6 weeks notice and
paid leave, has been received by the applicant. Payment
for the 6 weeks of the period of notice was part of the
payment for the period of workers’ compensation when
the applicant performed no work. The applicant has
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acknowledged that the leave benefits have been paid,
therefore, no remedy could be provided to the applicant.
The respondent also says that if the applicant claims he
has suffered loss for which he seeks an order for
compensation, then the applicant has suffered no loss in
that he has continued to receive workers’ compensation
payments from the date of termination until the date of
hearing and beyond.
The applicant’s agent says that although the applicant
has received workers’ compensation payments it has been
at a lower rate of pay. The applicant’s agent did not seek
to elaborate on what this meant.
I have considered the arguments raised by the respondent
in this matter. The first matter I shall deal with is the date
of termination. The applicant says that the termination
occurred on the day he was given notice to terminate in 6
weeks, on the basis that that was the effect of the
employer’s direction that he not be allowed back to work
in the kitchen until he had a medical clearance.
Clearly, the employment relationship was not terminated
at this point. What occurred is common practice when an
employee is injured and not able to perform work. The
employer is entitled to refuse to have the employee
perform work while not fit to do so. In this case, it would
seem that the applicant was not declared fit to return to
work during the 6 weeks’ notice period. However, there
was no termination of the employment relationship at that
point.
As to the first issue raised by the respondent, I note that
the decision of the South Australian Industrial
Commission in Angelin v BP Australia Limited (supra) is
a decision from 1970. The Industrial Employee Relations
Act (SA) 1994 supersedes that decision. The decision of
the Full Industrial Relations Commission of South
Australia of 27 July 1998 in Jeffrey Ross Grivell v
Advertiser Newspapers Ltd (1998) 65 SAIR 395, deals
with South Australian legislation as it stood in 1998 and
includes provisions reflecting international conventions
regarding dismissals. That decision refers to a number of
other authorities and agrees with the view of Von Doussa
J. in Fryar v Systems Services Pty Ltd (1994) 125 ALR
592. The effect of the decision is that it was important to
refer to the objects of the South Australian Act which
included giving effect to the Convention but also to the
object of the legislation being to ensure industrial fair
play. On this basis, it was held that the terms of the
legislation could not be seen to mean that an application
could only be made after the termination of employment
had been effected, that the term dismissal should be
interpreted broadly, and could include the period of notice.
The decisions of this Commission in Satie v Swan
Television (supra) and Nock v Morawa Golf and Bowling
Club (supra) can be distinguished in that the references
made by the Full Bench and Gregor C. respectively were
made in the context of applications being challenged on
the basis of their being out of time, that is, filed after the
28 day period provided for in s.29(2) of the Act. Section
29(2) provides—
“A referral by an employee under subsection (1)(b)(i)
cannot be made more than 28 days after the date on
which the employee’s employment has terminated.”
The reference contained in s.29(2) to the application being
made not more than 28 days after the date on which the
employee’s employment has terminated sets a time frame
after which claims cannot be referred to the Commission.
That is quite a different matter from the point in time
from which claims may be referred. There is nothing
contained within s.29 which sets out that stating point.
On that basis, those decisions do not assist as they deal
with applications made after the termination of
employment took effect whereas this matter relates to a
termination which took effect after the application was
filed.
The question is whether the “dismissal” referred to in
s.29(1)(b)(i) occurs at the conclusion of the employment,
or at some other time or by some other action. It seems to
me that there are two competing principles involved in
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the consideration of this matter. The first is set out in the
decision of the High Court in Wigan v Edward and
Another (1973) 47 ALJR 586 at 596 where Mason J. said
that—
“To succeed a plaintiff must establish his cause of
action at the date of the plaint, for that is the origin
of the action … although the District Court is not a
strict court of pleading, there is no good reason for
concluding that in the absence of appropriate statutory provisions, or the consent of the defendant, the
respondents could succeed in obtaining a judgement
on a cause of action which had not accrued at the
date the plaint.”
In Baldry v Jackson (1996) 2 NSWLR 415 at 419 Samuels
J.A., with whom Moffatt P. and Glass J.A. agreed, said—
“It seems to me, therefore, impossible to permit any
amendment to this statement of claim which would
have the effect of introducing into a cause of action
based upon facts which had not arisen when the statement of claim was filed … I cannot see how a plaintiff
can commence proceedings by a statement of claim
dated November 1995 (and that date would remain
after amendment) which pleads facts which did not
occur first until the 1st December 1995 …”.
The learned judge concluded that—
“at the date of statement of claim, there were no facts
in existence that entitled the appellant to seek a declaration. All that exists was an hypothesis” (page
420).
It is arguable that at the time of the application being
lodged, there was not so much an hypothesis rather there
was notice of intent to bring the employment to an end
i.e. notice of impending termination of employment. With
the passage of time the intention became a fact.
The provisions of s.29(1)(b)(i) are beneficial provisions.
They enable an employee to bring a claim of unfair
dismissal. On that basis, the conclusion drawn in Grivell
v Advertiser Newspapers Ltd (supra) is apposite—i.e. that
the terms of the legislation could not be seen to mean
that an application could only be made after the
termination of employment had been effected. Therefore,
a broad interpretation should be applied to the term
“dismissed” and this period should include the period of
notice. I would allow the application on that basis.
As to the second matter, the applicant seeks a remedy of
“6 weeks notice pay and all leave pay”. As noted,
notwithstanding the respondent clarifying the details of
the remedy sought during the hearing of these issues, no
application was made by the applicant to amend the
remedy sought, nor was there any suggestion as to the
nature of any alternative remedy. The applicant indicated
that the issues raised by the respondent were not a surprise,
and no adjournment was sought to consider them. The
applicant was represented by a registered agent and the
Commission is entitled to presume that a registered agent
is competent (see Industrial Relations (Industrial Agents)
Regulations 1997, Schedule 1—Code of Conduct).
It is clear that the applicant has received the leave pay
which is the second part of what he sought being “all
leave pay”. It is clear, too, that the applicant was paid for
the period of notice albeit he was paid workers’
compensation payments and that this was not received
for some time after the notice was given. However, when
the workers’ compensation claim was accepted back pay
was made. The applicant was not fit to work during that
period as he continued on workers’ compensation
throughout the notice period and up to and including the
date of hearing. There is no suggestion from the
applicant’s submissions that what has been sought has
not been provided. The applicant draws a distinction
between being paid in lieu of notice and receiving
workers’ compensation payments. I am not satisfied that
the applicant is entitled to receive the notice pay claimed
in the Notice of Application. The applicant was unable to
work out the notice period because of his injury. Had he
worked the period, he would have been entitled to be
paid wages for the notice period, and would not have
been entitled to workers’ compensation payments. As he
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was unable to work because of a work related injury, he
was paid during that period in accordance with the
workers’ compensation regime. He was not denied
payment during the notice period.
24 I also note that, in accordance with s.26(2) of the Act, the
Commission is not restricted to the specific claim made
or the subject matter of the claim. As I have already noted,
the applicant’s agent had heard the nature of the
respondent’s objections, yet did not seek to amend or
elaborate on the claim. The claim as set out in the
Particulars of Claim was that which the applicant pursued.
25 Notwithstanding that, I have considered whether the
applicant is entitled to have the Commission examine his
case more widely, such as a claim for a declaration that
the dismissal was unfair, although no such remedy was
sought. I note the reasons for decision of His Honour the
President and Chief Commissioner Coleman in Gregory
R Hutchinson v Cable Sands (WA) Pty Ltd (1999) 79
WAIG 951 at 953. In that matter, the Full Bench noted
“in our opinion, proceeding to make a mere declaration
in a s.23A application, without granting a remedy would,
in some cases not be in the public interest”. In the case
before the Full Bench however, the appellant sought
reinstatement and in those circumstances the question was
not merely academic.
26 In the application currently before the Commission, the
applicant has set out in the Notice of Application the
remedies sought. Those remedies are clear, and have been
met. As a consequence, it is not in the public interest for
the matter to proceed to hearing and determination.
Pursuant to s.27(1)(a)(ii) and (iv), further proceedings
are not necessary or desirable in the public interest and
there is no other reason why the matter should proceed to
hearing and determination. The application is to be
dismissed.

2001 WAIRC 03391
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
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APPLICANT
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SUBIACO
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ROOM,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
TUESDAY, 31 JULY 2001
FILE NO
APPLICATION 1950 OF 2000
CITATION NO. 2001 WAIRC 03391
___________________________________________________________________________

Result

Application alleging unfair dismissal and
denied contractual benefits dismissed

___________________________________________________________________________

Order.
HAVING heard Ms K Evans on behalf of the applicant and
Mr G Bull (of Counsel) on behalf of the respondent, the Commission pursuant to the powers conferred on in under the
Industrial Relations Act 1979, hereby orders—
THAT this application be, and is hereby dismissed.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner.
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Result
Representation
Applicant
Respondent

Application dismissed
Mr M Morgan of Counsel
Mr J Uphill as agent

_______________________________________________________________________________
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Reasons for Decision.
This is an application pursuant to section 29(1)(b)(i) of
the Industrial Relations Act, 1979 (the Act). The applicant
Mr Stephen LaRose worked for the respondent as a
mechanical fitter at their Leinster Nickel operation. The
applicant was responsible for the repair and maintenance
of equipment. The applicant says he was unfairly
dismissed on 1 September 2000 in that he was dismissed
for allegedly discussing with another employee the
intended misappropriation of company property. The
applicant does not seek reinstatement and instead seeks
compensation for lost income.
The respondent initially challenged the jurisdiction of the
Commission claiming that Mr LaRose was a contractor.
This contention was withdrawn at a preliminary hearing.
The respondent maintains that on 31 August 2000 its
General Manager, Mr Andrew Ellison overhead two
employees discussing their intention to steal a caddy
welder from site. The respondent says that subsequent
investigation identified the applicant, Mr LaRose, as being
one of the participants in the conversation. After
consultation with his client, Western Mining Corporation,
a decision was taken to remove the applicant from site.
The applicant was dismissed on 1 September 2000.
Mr LaRose says he was employed full time with the
respondent from March 2000 to 1 September 2000. Mr
LaRose says he had a problem getting pay issues resolved.
He says he also had difficulties obtaining work clothing
and a workplace agreement. There were also problems
experienced on site due to a mobile scaffold falling over.
He says because of these combination of problems at one
stage he spoke to another contractor on site, Skilled
Engineering, regarding the terms of an employment
contract they might offer.
On Thursday 31 August 2000, in the afternoon just prior
to leaving site, Mr LaRose spoke to a Rebecca on the
telephone regarding his pay. He says she did not know
what was happening with his pay and he was furious at
this. He was flying out that day with two other employees,
Mr Luke Hudson and Mr Gary Kruger. Mr Kruger was a
Western Mining employee and a maintenance team leader
(effectively their boss). Mr LaRose went and had a couple
of beers and got some food, then went to the airport with
the other two employees. He says they were talking about
the scaffold incident and his pay difficulties. He says on
the plane he sat opposite the aisle from Mr Hudson and
had a three-way conversation with Mr Hudson and Mr
Vernon Reed, a Western Mining storeman.
Mr Hudson and Mr LaRose were due to fly back to site
on the Monday. On Friday, 1 September 2000, Michelle
Greenwell on behalf of the respondent called Mr LaRose
to advise him that he was not needed back on site by
Western Mining. He says he asked if he had been sacked
and she said, “Not at this particular time. Come in on
Monday and we’ll sort it out.” He rang Mr Hudson, and
found out that Mr Hudson had also been given the same
advice. They then went to the respondent’s offices in
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Rockingham. He says they were told by Ms Greenwell
that Western Mining did not require them back on site
but she did not know why. He says he did not believe her
and rang one of his colleagues at site but could not get
any further information. He then spoke to Mr Robbie Ellis,
another team leader who informed him of the allegations.
He says Mr Ellis told him that it was alleged that Mr
LaRose was intending to steal a power generator.
6 Mr LaRose and Mr Hudson had a second meeting with
Ms Greenwell who told them that the reason they were
sacked was because their conversation was overheard by
Mr Andrew Ellison, the General Manager on the way
home in the plane. He says this was his last contact with
the respondent. He says he thinks he was sacked because
he was “rocking the apple cart” and at about the same
time he says the respondent’s contract was under threat.
7 Mr LaRose under cross examination denied that Mr
Hudson and he talked about having approached Skilled
Engineering to take over the contract and says all
conversation at the airport was with Mr Kruger and Mr
Hudson (ie not simply with Mr Hudson). He says they
were out the front of the airport, not in the terminal,
because Mr Kruger is a smoker. He does not deny that on
the plane Mr Hudson and he continued a conversation
and were critical of the respondent.
8 Mr Hudson was called to give evidence but effectively
not examined by counsel for the applicant. As Mr Hudson
had entered into a confidentiality agreement with the
respondent, arising from a conciliation conference before
the Commission as presently constituted. Mr Hudson
stated he did not wish to violate the agreement. He was
not questioned further by counsel for the applicant or by
Mr Uphill for the respondent.
9 Mr Ellison, the General Manager of the respondent gave
evidence that in the airport on 31 August 2000 he heard
two people talking about “Kiam”. He says he went and
stood side on to them and about two feet away from them.
The two men talked about a safety incident on the Leinster
site. He says they indicated that Western Mining and Kiam
were looking to blame people for the incident. Mr Ellison
says they talked about a discussion one of the men had
had with the payroll officer in Kalgoorlie. They talked
about discussions they had with Skilled Engineering and
how they had asked them to see if they could take the
contract off Kiam and how much they would get paid by
Skilled Engineering. He says they discussed whether they
could get more money and Mr LaRose indicated he felt
he was owed money by Kiam and to obtain this he could
steal a caddy welding machine off the company as a
repayment of the money. After 15 or 20 minutes they
were approached by another person and there was five
minutes general discussion on various things to do with
Western Mining but nothing of a derogatory nature. All
three men went outside and Mr Ellison assumes they had
a cigarette before boarding the plane. He says he did not
know who the two people were at the time as he had
never seen them before in his life. On the plane Mr Ellison
sat behind the men and they continued their conversation
criticising the respondent and saying they hoped that
Skilled Engineering would get the contract. He says Mr
Hudson was directly in front of him and Mr LaRose was
on his left on the other side of the aisle.
10 When Mr Ellison returned to Perth he contacted his
personnel department to confirm which Kiam employees
were on the flight and check their seat numbers. He says
he checked to see whether there was any money owing to
those employees. Once it was confirmed that Mr Hudson
and Mr LaRose were the two employees on the plane,
and it was confirmed from Mr Reece Power in Kalgoorlie
that no monies were owing to them, he made a decision
to terminate their services. Prior to the termination he
instructed the personnel officer Ms Greenwell to talk to
the Kiam site superintendent Mr Peter Smith and have
him inform Western Mining of the conversation. He says
to save aggravation the company took a decision to advise
Mr Hudson and Mr LaRose that they were being put off
as Western Mining was reducing numbers on site. He
instructed Ms Greenwell to give effect to the terminations.
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He then instructed Ms Greenwell to talk to them again a
couple of days later as they had spoken to Western Mining
who had told them that it was a Kiam issue not a Western
Mining issue
Ms Michelle Greenwell, the personnel officer for Kiam
gave evidence that Mr Ellison gave her a call on 31 August
2000 when he got off the plane. She says he asked her to
find out who were the two employees on the plane. She
telephoned the site supervisor Mr Smith who advised her
of their names. They were the only two Kiam employees
on the flight. She was also asked to enquire whether there
was any substance in their complaints. She conveyed the
information from Mr Smith to Mr Ellison who advised
her to ring Mr LaRose and Mr Hudson and tell them that
they were not required to return to site. When they asked
why they were not to return to site she advised them to
come in on Monday and she would discuss it with them.
She says that John Brown and her told the two men that
they would not need to return to site because the crew
was being cut down. She says they decided to do this to
avoid animosity. Following that, either Mr Hudson or Mr
LaRose, she could not remember which, rang her up
indicating that he did not believe her concerning the
reasons she had stated for the termination. She was told
they had contacted somebody from Western Mining who
had said that their employment was terminated because
of a discussion overheard on the plane. She advised them
to come in again and discuss it. She says they came in for
another meeting and they were angry that she had not
been up front with them in the first place. The real reason
for their dismissal was then explained to them.
The key consideration is whether the evidence of Mr
LaRose or that of Mr Ellison is to be preferred. It is not
seriously contended that there would not be valid grounds
for dismissal if the employer was reasonably of the belief
that an employee was planning to steal from the employer.
Instead Mr Morgan on behalf of the applicant says that
the conversation did not relate to this, the applicant was
summarily dismissed and there was no procedural fairness
in the termination as there was no proper investigation
and the allegations were not put to Mr LaRose. He says
the onus lies with the respondent to prove that the
summary dismissal was justified.
The only evidence of a conversation I have is that of
LaRose and Mr Ellison. These are the only two witnesses
who have given evidence about conversations at the
airport and on the airplane. The other participants in the
conversation according to Mr LaRose were Mr Hudson
and Mr Kruger. Mr Hudson’s evidence was so restrained
as to doubt why he was called to give evidence at all. Mr
Kruger was not called to give evidence. It is Mr Kruger
who could have added considerable weight to verify Mr
LaRose’s account of events if the applicant is to be
believed. The evidence of Ms Greenwell does not add to
the substance of the allegation against the applicant. Her
evidence is really about the process of the termination
which was flawed in my view by the lack of honesty in
advising Mr LaRose of the proper reason for his
termination. The other issue of importance is that Mr
LaRose, as would be normally expected, did not have the
opportunity to answer the allegation against him.
I have no doubt that the process of the dismissal was
flawed by its lack of initial directness and honesty. There
is no suggestion of a threat or other reason which might
otherwise be used to explain why Mr LaRose was initially
misled. He was finally given the correct reason only after
his own investigation had disclosed it (even though the
property in question was described as a power generator).
This procedural flaw is but one factor in the question of
unfair dismissal. A dismissal may not of necessity be
deemed unfair simply by virtue of a procedural flaw Shire
of Esperance—v- Peter Maxwell Mouritz 71 WAIG 891
@ 895. Nevertheless, I do not consider the process of
investigation to be flawed. In that sense the evidence is
clear and unchallenged that Mr Ellison caused enquiries
to be made as to who were the Kiam employees on the
flight and were they owed monies which might lend
legitimacy to their complaints. Having received an answer
to these questions Mr Ellison decided to terminate their
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services and to pay them notice in lieu. This is also not
seriously challenged. Mr Morgan for the applicant says
that Mr LaRose was summarily dismissed and the onus
lies with the respondent to prove their case. I do not find
that Mr LaRose was summarily dismissed. Irrespective,
as Kennedy J states in the Shire of Esperance decision at
page 895 the evidential burden is—
“to show that there is sufficient evidence to raise an
issue as to the existence or non-existence of a fact in
issue”.
The respondent has achieved this.
Mr LaRose was paid 8 hours notice in lieu and Mr Hudson
was paid for 38 hours. The period of notice for Mr LaRose,
on the evidence, was considered correct as the respondent
deemed Mr LaRose to be a contractor. This issue was
originally contended by the respondent and then
withdrawn at preliminary hearing. The period of notice
would seem to be inadequate in light of section 170CM
of the Federal Workplace Relations Act 1996. However,
this matter was not raised by either party at hearing.
I prefer the evidence of Mr Ellison to that of Mr LaRose.
It is not significant, as Mr Uphill for the respondent would
have it, that Mr LaRose has a previous offence for stealing.
This occurred many years ago and has no relevance to
this matter in substance or for an assessment of credibility.
I am, however, persuaded by the plain and direct manner
of Mr Ellison in giving his evidence. I am particularly
persuaded by the thought that, if Mr Ellison did not hear
the conversation as he claims to have, then how could he
have known so much of the detail of the conversation.
The subject matter of the conversation is not challenged
except for discussion about an intention to steal a caddy
welder. Mr Ellison did not on his evidence, which I accept,
know the two men. He made inquiries as to who they
were and whether they were owed monies. To come to a
different conclusion I would need to perceive this, as Mr
LaRose would maintain, as a case where Mr Ellison has
engineered matters to dismiss Mr LaRose. Having viewed
both men giving evidence I do not believe, in all
probability, that is how best to characterise this matter.
This is weighed against a backdrop of Mr LaRose, on his
own evidence, being greatly disaffected with the
respondent. I accept the evidence of Mr Ellison, which
was quite straightforward and unchanged under crossexamination. He discovered who the two men were. He
was troubled by their adverse comments, particularly the
discussion regarding an intention to steal company
property. He sought advice on the validity of their
complaints and the views of the company to which his
company was contracted. He then decided that he could
not trust the two employees any further and instructed
that their services be terminated.
I find the conversation between Mr LaRose and Mr
Hudson, witnessed by Mr Ellison at the Leinster airport,
included discussion about an intention to steal company
property and led to a breakdown in trust between
employer and employee sufficient to warrant dismissal.
For the above reasons I would dismiss the application.
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_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application dismissed

5

Accordingly, I find as a matter of fact that Mr
MacGregor’s employment terminated on 17 April 2001.
Accordingly, his application to this Commission is filed
out of time because it was referred to the Commission
more than 28 days after that date.

6

Mr MacGregor draws the Commission’s attention to
section 28 (not s.28(2) as he states) of the Industrial
Relations Act 1979 which is as follows—

Mr M Morgan of Counsel
Mr J Uphill as agent

_______________________________________________________________________________

Order.
HAVING heard Mr M Morgan of counsel on behalf of the
applicant and Mr J Uphill on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
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“The powers conferred on the Commission by section 27 may be exercised in relation to the matter at
any time after the matter has been lodged in the
Commission notwithstanding that the procedures
prescribed under this Act have not at this time been
complied with to the extent necessary to enable the
matter to be heard and determined by the Commission.”
7

Mr MacGregor asks the Commission to use its
discretionary powers as per section 28 to still hear this
matter.

8

However, section 28 refers to the powers conferred on
the Commission by section 27 of the Act. Section 27 of
the Act prescribes certain powers of the Commission
which may be exercised in relation to any matter that is
before it. In order for those powers to be exercised, there
must be a matter lodged in the Commission. That must
mean lodged in accordance with the Industrial Relations
Act 1979. The claim lodged by Mr MacGregor is not
lodged in accordance with the Industrial Relations Act
1979 because a claim of unfair dismissal cannot be made
more than 28 days after the day upon which his
employment terminated. If Mr MacGregor was correct
in his submission to the Commission, it would mean that
section 29(2) would cease to have any effect. A referral
by an employee claiming unfair dismissal would be able
to be made at any time after the day upon which the
employee’s employment terminated and the Commission
would be able to exercise its powers in relation to it. That
clearly cannot be the case. Section 29(2) is not able to be
simply circumvented in the manner Mr MacGregor has
requested. Accordingly, his submission to the
Commission cannot be agreed to. The simple fact remains
that Mr MacGregor’s application has been lodged outside
the 28-day period following the day upon which his
employment terminated and it is not validly before the
Commission.

9

Further, although Mr MacGregor has not requested this,
if Mr MacGregor requested that the Commission extend
the 28 day period to allow his application to be lodged
out of time, his application is most unlikely to succeed.
The decision of the Commission in Richardson v. Cecil
Bros Pty Ltd (1994) 74 WAIG 1017 which held that the
Commission was without jurisdiction to extend the 28
day period prescribed in section 29(2) has been
consistently followed since that date.
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Result
Representation
Applicant
Respondent

Application alleging unfair dismissal and
denied contractual benefits dismissed for
want of jurisdiction.
Mr M.W. MacGregor (by way of written
submissions)
Mr D.A. Kennedy (by way of written
submissions)

_______________________________________________________________________________
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Reasons for Decision.
Mr MacGregor has made two claims in the Commission.
The first claims that he was unfairly dismissed. The second
claims that he has not been allowed by his employer
benefits under his contract of employment. The issue that
arises in this matter is whether the Commission has the
jurisdiction to entertain the application lodged by Mr
MacGregor. The respondent has queried whether the claim
of unfair dismissal was lodged within 28 days of the date
of termination. The application lodged by Mr MacGregor
also suggests that the contractual benefits he is claiming
are in reality allegations of a breach of an award. The
Commission drew this to the attention of the parties in
correspondence dated 21 June 2001. Mr MacGregor
responded in writing to that correspondence on 5 July
2001.
The Commission determines the matters as follows.

Claim of unfair dismissal
3 The Industrial Relations Act 1979 provides in section
29(2) a referral by an employee under subsection (1)(b)(i)
cannot be made more than 28 days after the day on which
the employee’s employment terminated.
4 Mr MacGregor states in his Notice of Application that
his employment terminated on 11 May 2001. His
application was filed in the Commission on 31 May 2001.
However, it is admitted now by Mr MacGregor, and I
find, that Mr MacGregor’s employment actually
terminated on 17 April 2001. This is the date referred to
by the respondent in its Notice of Answer and Counter
Proposal. It is also the date acknowledged by Mr
MacGregor in his letter dated 5 July 2001.
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10 That is not to say that the Commission does not
understand why Mr MacGregor did not lodge his
application within the 28-day period. Mr MacGregor has
gone to pains to set out the circumstances which followed
his dismissal and which included discussions with his
employer almost immediately after his termination
regarding reinstatement. As Mr MacGregor states, his
willingness to resume employment and resolve any
misunderstandings with his former employer outweighed
his desire to submit an application to the Industrial
Relations Commission. It was not until 15 May 2001 that
Mr MacGregor formally declined the offer of reemployment with the respondent and he then took steps
to lodge his application in the Commission. If he had
referred his claim to the Commission on that day, it would
have been within time. As it is, his application claiming
unfair dismissal was lodged out of time and section 28 is
not available to the Commission as Mr MacGregor has
submitted.
11 Accordingly, there is no alternative other than to dismiss
his application for want of jurisdiction.
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Claim for denied contractual benefits
12 A claim of denied contractual benefits is not subject to
the 28-day period. The issue in this part of Mr
MacGregor’s application is that his Notice of Application
indicates that he believes his employment was bound by
an award of this Commission, The Shop and Warehouse
(Wholesale and Retail Establishments) State Award 1977.
He is claiming, according to his Notice of Application
“outstanding entitlements as per the award”, and
“overtime” by reference to specified award clauses.
13 Further, in his letter of 5 July 2001, Mr MacGregor
writes—
“I also acknowledge outstanding employment benefits apply under Magistrate Court jurisdiction.” (sic)
14 All of the material before the Commission from the
applicant himself leads inevitably to the conclusion that
the claims he brings to the Commission under this heading
are in fact claims for entitlements which he believes are
due to him under an award of this Commission and
accordingly the Commission does not have jurisdiction
to deal with this claim.
15 Accordingly, an Order now issues which also strikes out
this part of Mr MacGregor’s application.
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Representation
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Application alleging unfair dismissal and
denied contractual benefits dismissed for
want of jurisdiction.
Mr M.W. MacGregor (by way of written
submissions)
Mr D.A. Kennedy (by way of written
submissions)

_______________________________________________________________________________

Order.
HAVING HEARD Mr M.W. MacGregor on his own behalf as
the applicant (by way of written submissions) and Mr D.A.
Kennedy on behalf of the respondent (by way of written submissions), the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979, hereby orders—
(1) THAT the claim of Mitchell William MacGregor that
he was unfairly dismissed by the respondent is hereby
struck out for want of jurisdiction.
(2) THAT the claim of Mitchell William MacGregor that
he has not been allowed by his employer a benefit,
not being a benefit under an award or Order, to which
he is entitled under his contract of service is hereby
dismissed for want of jurisdiction.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

Applicant alleging unfair dismissal and
denied contractual benefits dismissed
Applicant appeared on his own behalf
Respondent appeared on his own behalf
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Reasons for Decision.
This is an application made pursuant to s.29 of the
Industrial Relations Act 1979 whereby the applicant
claims that he was harshly, oppressively or unfairly
dismissed from his employment with the respondent.
The applicant commenced employment with the
respondent as a deck hand on a crayfishing vessel
skippered by the respondent in approximately mid
October 2000. As is the usual practice in the industry, he
undertook approximately 4 weeks unpaid work prior to
the commencement of the crayfishing season. He
commenced paid work in mid November 2000. The
applicant says that on 10 December 2000, while travelling
in the vessel to commence fishing, he injured his back.
He says that he continued working that day and did not
report the injury to Mr Randrup, the skipper of the vessel
and his employer. He says that on 11 December 2000, he
attended for work and continued to work throughout the
day and took painkillers to overcome the pain he was
suffering from the injury. He said that he found it hard to
lift during the day. At the end of the day, he was unable to
get to see a doctor so he visited a chiropractor. The
chiropractor told him that he needed time off to allow the
injury to heal. On 12 December 2000 the applicant
attended for work and continued working throughout the
day. He says that on that day he told Mr Randrup that he
was unfit for work, that he had visited a chiropractor. He
says Mr Randrup told him that he was faking it and that
a chiropractor’s certificate was not adequate in respect of
workers’ compensation. The applicant says that Mr
Randrup told him that if he was injured, he was not any
good to him, if he wanted to work on another boat then
he could go. He says that at the end of the day Mr Randrup
asked him what he was doing and he said that he was
going to get a medical certificate. The applicant says that
Mr Randrup said to him that he wanted him to come back
and do light duties.
The applicant says that on 13 December 2000, he got a
medical certificate from the chiropractor and rang Mr
Randrup who confirmed that the medical certificate from
the chiropractor was not adequate. Mr Randrup gave him
the details he needed to make a workers’ compensation
claim. The applicant visited a doctor on 18 December
2000. He says that, unfortunately, the medical certificate
he received from the doctor erroneously says that the
injury occurred on 14 December 2000 when in fact it did
not. The doctor’s certificate noted that he would be fit to
work on about 20 December.
The applicant says that although Mr Randrup did not tell
him that he was fired, that Mr Randrup’s comment to
him on 12 December 2000 that he could leave the boat,
constituted the dismissal.
The applicant says he has had no work since the
termination of his employment some 7 months ago. He
has been to Centrelink but has not made any job
applications.
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The evidence from Mr Randrup is quite contrary to the
evidence of the applicant. He agrees that he was not aware
of the applicant having injured himself until 12 December
2000. He says that he was in the wheelhouse when the
applicant came and told him about the injury and says
that the applicant told him that he wanted to quit. Mr
Randrup says that he told the applicant that he did not
have to quit but that he should go to the hospital and see
a doctor. Mr Randrup says that his wife has been nursing
for many years and has experience in this area. Mr
Randrup also says that he told the applicant that he should
go onto workers’ compensation and he should see a doctor
to facilitate that process. Mr Randrup also says that the
applicant had originally shown him a chiropractor’s card
which had the words on it that the applicant could take
one to two days off. He says that he did not receive any
medical certificates until 18 December 2000 at which time
he asked the applicant if he was coming back to work
and the applicant said he was not. He asked the applicant
what he wanted, if he wanted his job back and the
applicant told him, no he did not, that he felt intimidated.
On 4 January 2001, after the applicant had filed this
application, Mr Randrup spoke with the applicant again
and says that he tried to clarify with the applicant whether
he wanted his job back and said that he would attempt to
facilitate that.
7 The Commission also heard evidence from Jamie Collins,
a deckhand employed on the vessel skippered by Mr
Randrup. He says that he overheard part of the
conversation between the applicant and Mr Randrup on
12 December 2000. He heard them talking about the
applicant having injured himself. Mr Collins says that he
heard Mr Randrup say to the applicant that he did not
have to leave the boat.
8 I have considered all of the evidence in this matter and
am satisfied that the applicant may have injured his back
whilst on the vessel on or around 10 December 2000.
However, he made no attempt to inform his employer of
his injury for some days and continued to work. I accept
the evidence of Mr Randrup in preference to the evidence
of the applicant as to what occurred when they discussed
what was to happen in respect of that injury. I accept that
Mr Randrup told the applicant that he should go to the
hospital and see a doctor, that he should undertake
stretching exercises, and most importantly that he could
go on to light duties. The applicant acknowledges that he
was told that he could go on to light duties. This does not
constitute a dismissal. I am not satisfied that anything
said to the applicant by Mr Randrup or any conduct of
the respondent constituted a dismissal of the applicant. I
conclude that having been injured, the applicant sought
to not continue with his employment notwithstanding that
Mr Randrup properly advised him to get medical
certification and to make a workers’ compensation claim,
and that he could return on light duties if appropriate.
9 Even if I am wrong in this and that for some reason there
has been a dismissal and that that dismissal was unfair, in
considering the claim for compensation by the applicant,
I note that the applicant has not sought to mitigate his
loss. He has given evidence that although he has been to
Centrelink, in a period of 7 months since the termination
of his employment he has not made any job applications.
Those who have been harshly, oppressively or unfairly
dismissed from their employment have an obligation to
attempt to mitigate their loss and not simply just sit back
and await the outcome of any hearing.
10 In all of the circumstances, I conclude that there has been
no dismissal of the applicant and no unfair dismissal such
as to enable or warrant the intervention of the
Commission. Further, if there had been a dismissal, and
an unfair one, the applicant has not sought to mitigate his
loss such as to warrant a claim for compensation.
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2001 WAIRC 03393
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
JAROD STONE, APPLICANT
v.
MR
MAURICE
RANDRUP,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
TUESDAY, 31 JULY 2001
FILE NO
APPLICATION 2136 OF 2000
CITATION NO. 2001 WAIRC 03393
___________________________________________________________________________

Result

Application alleging unfair dismissal and
denied contractual benefits dismissed

___________________________________________________________________________

Order.
HAVING heard the applicant on his own behalf and the respondent on his own behalf, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
THAT this application be, and is hereby dismissed.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner.

2001 WAIRC 03261
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
RICHARD CHARLES WHYTE,
APPLICANT
v.
NARROGIN BRICK, RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
FRIDAY, 13 JULY 2001
FILE NO/S
APPLICATION 1869 OF 2000,
APPLICATION 651 OF 2001
CITATION NO. 2001 WAIRC 03261
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Claim for annual payment granted
Claim for deducted wages dismissed for
want of jurisdiction
Mr R C Whyte on his own behalf
Mr E Rea as Agent

_______________________________________________________________________________

1

2

3

Reasons for Decision.
These applications are made pursuant to section
29(1)(b)(ii) of the Industrial Relations Act, 1979 (the Act).
The applicant, Mr Richard Charles Whyte worked packing
and strapping bricks for the respondent, Narrogin Brick
from 18 August 1989 to 26 August 1999, when he
resigned.
Application 1869 of 2000 was listed for conference on 2
February 2001. The matter was adjourned for both parties
to check their records. The applicant subsequently filed a
second application and both applications were listed for
conference on 12 April 2001 at the conclusion of which
the matters could not be resolved. The matters were listed
for a directions hearing on 24 April 2001 on an application
for discovery filed by the applicant. An order for discovery
issued out of those proceedings. The matters were then
listed for hearing on 25 June 2001.
The key finding in relation to application 1869 of 2000,
that Mr Whyte was not a casual employee at the time of
his resignation, was given extemporaneously at the
conclusion of the hearing on 25 June 2001. As a
consequence Mr Whyte was awarded his claim of
$1,447.27. It was clear from the evidence that there was
an altercation involving Mr Whyte sometime in early June
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1998 and he left the respondent’s premises. He then
returned to his employment a matter of two days later or,
if not, a few days more than that. There was no evidence
that his rate of pay changed. He returned to do the same
work at the same rates. His pattern of work was both
regular and continuing and it is trite to say that his
employment could not be made casual simply by calling
it so. There was no written contract of employment.
I should say that I do not believe that he was validly
reengaged as a casual in June 1998. Even if this were so,
if I apply the indicia of the Full Bench in Serco (Australia)
Pty Limited—v- John Joseph Moreno 76 WAIG 937 @
939, I conclude that Mr Whyte was not casual during his
employment in 1998 and 1999. His pattern of employment
was the same pre and post June 1998 and the evidence of
Mr Allinson and Mr Boothey, a fellow employee,
regarding Mr Whyte’s working hours goes to confirm
this view.
The evidence was also clear that the 10% annual payment
was paid for annual leave and no taxation was deducted
from this amount. This I find was the arrangement that
operated between the parties albeit Mr Whyte is unsure
of the arrangement. The actual amount claimed, ie
$1,447.27, was not challenged by Mr Rea on behalf of
the respondent. He says that the payment was simply not
due as it was not paid to casual staff and that Mr Whyte
was a casual from mid 1998. Given my finding that Mr
Whyte was not a casual employee, he was awarded the
sum of $1,447.27.
The Commission also made certain comments in relation
to application 651 of 2001. That application was far less
clear and involved the allegation that deductions were
made from Mr Whyte’s pay in the years 1995 to 1998
inclusive. Mr Whyte did not challenge that he received,
what he calls, his annual bonus in those years. He did not
challenge that the payment was made without deduction
of taxation, and that issue was clear from the exhibits.
He simply says that if the respondent says that it was for
annual leave then he was otherwise entitled to annual
leave. He says that deductions were made throughout the
year to accrue towards this bonus and so, as he was entitled
to annual leave, the deductions should not have been made
and are now claimed as a denied contractual benefit. The
sum claimed in that application is $8,582.20.
Mr Rea on behalf of the respondent says that the
Commission is without jurisdiction to deal with this
second claim. He says that Mr Whyte’s employment was
covered by an award. Hence that claim is a matter for the
Industrial Magistrate. Whilst making some comments
concerning the evidence that was heard, I reserved my
decision on application 651of 2001. I also encouraged
the parties, given my comments to seek to settle the matter
and gave them approximately two weeks if they chose to
do so.
As indicated to the parties, the most compelling evidence
was that of Mr Allinson, a current employee at Narrogin
Brick, who worked alongside Mr Whyte and performed
similar tasks. Mr Allison gave his evidence quite freely. I
have no doubt though that Mr Allinson was attempting at
least, as he is employed currently by the respondent, to
not be more fulsome than he needed to be. That is no
taint on Mr Allinson’s evidence, and no disrespect to him,
because I consider his evidence was given quite openly
and it is upon his evidence that I would rely mainly in
making my judgement. He says that an arrangement was
entered into, and operated, which was to convert 10% of
gross earnings to be paid at the end of the year as some
sort of Christmas payment for annual leave.
Mr Allinson also gave evidence that the arrangement of a
10% of gross wage payment for annual leave was an
agreement which he struck with Mr Les Page, one of the
owners. He says deductions were not made from his pay
to accrue towards this payment, however, some small
deductions were taken by way of extra tax to ensure that
he did not receive a tax bill at the end of financial year. It
would seem that the annual payment was paid without
deducting taxation. Mr Allison’s evidence is also that the
payment was made to those workers on piece rates. He
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says he kept his own records and checked deductions
against a taxation schedule.
Mr Allinson says that Mr Les Page kept an A4 exercise
book to record wages, Mr Allinson says he didn’t read
that book. It is clear from the Commission’s own crossexamination that this book was different to the invoice
book which was displayed at hearing and which the
respondent provided under direction by way of discovery.
This directly contradicts the evidence of the respondent
who maintains that the invoice book was used to record
wages and to register the count of brick stacks. Mr
Allinson also says that Mr Les Page did not count their
stacks. Separate to this he says that Mr Whyte was a good
worker, but was a bit slacker with his hours in the last
part of his employment.
The evidence of Mr Les Page and Mr Clive Page, owners
of the business, cannot be relied upon. Their lack of
directness before the Commission, even in response to
questions addressed to them by the Commission,
undermined the credibility of their evidence substantially.
I also have difficulty with the evidence of Mr Whyte.
This is not due to any doubts I have about the honesty of
the witness. It is more due to the confusion of the evidence
of Mr Whyte. If it were not for this important difficulty I
would accept his evidence readily over that of Mr Les
Page. My dilemma with Mr Whyte’s evidence, in relation
to application 651 of 2001, can most appropriately be
summed up by the following piece of his evidence under
cross examination at page 66—
“No, well, I don’t know if I did get less because
that’s why I’m here today for because Les kept on
saying that it was paid to us at Christmas time so
I’m just saying that his 10 per cent scheme between
the two brothers, there was a difference, there was a
conflict of interest—- not conflict of interest, there
was a difference between 10 per cent on top and 10
per cent out, and I could never prove it because we
never got to see the books.”
Put simply he is not sure about his payments and has not
proven his case. He puts this down to not having access
to Mr Les Page’s exercise books to verify whether he
was paid correctly.
It is clear that the employment of Mr Whyte was covered
by the Brick Manufacturing Award 1979 (No. R19 of
1979). Clause 3—SCOPE says—
“This award shall apply to all workers employed in
the Callings listed in Clause 11. hereof by employers engaged in the Brick Manufacturing Industry.”
Clearly this covers the respondent’s business as was
submitted on their behalf. Clause 11 provides for two
classifications engaged in strapping and packing bricks,
ie the duties undertaken primarily by Mr Whyte.
Clause 12—PIECE WORK states—
“(1) An employer may make a contract with a worker
for payment by results by piecework.
(2) The rate of payment shall be fixed on the basis
that it shall be sufficient to yield to a worker of
average capacity for a full week’s work of the
ordinary hours, at least the minimum time rate of
pay for such week’s work. Provided that, where
a worker performs part of a full week at piecework rates and at time rates, he shall be paid so
much as he is entitled to receive under such piecework rates, plus the proportionate amount which
he is entitled to receive at time rates of pay.
(3) A worker working under any system of payment
by results shall be entitled to receive at least the
time rate of pay prescribed under clause 11.—
Wages, for his particular classification.
(4) Piecework rates for drawers shall be on truck or
at stack.
(5) In the event of any dispute regarding piecework
rates occurring and remaining unsettled between
the employer and the worker, the employer or the
union may refer such dispute to the Board of
Reference.
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(6) When flat increases apply to the weekly rate prescribed in Clause 11.—Wages hereof the piece
work rate will be adjusted so that an average capacity pieceworker receives not less than the flat
increase for a full week’s work.”
These are the arrangements under which Mr Whyte
worked. Clause 20—ANNUAL LEAVE is also relevant
and in part states—
“(2) (a)(i) A worker whilst on annual leave shall have
the wages the worker would have received in
respect of the ordinary time he or she would
have worked had he or she not been on leave
during the relevant period paid into his or her
account on normal pay days except when an
alternative arrangement is requested by the
worker, provided that the request is made in
writing to the employer not less than two
weeks prior to the commencement of the leave.
(ii) Subject to paragraph (b) hereof a worker shall,
where applicable, have the amount of wages
to be received for annual eave calculated by
including the following where applicable.
(aa) The rate applicable to him as prescribed
in clause 11.—Wages.
(bb) Subject to paragraph (b)(ii) the rate prescribed in ordinary time by clause
10.—Shift Work of this award according to the workers roster including
Saturday and Sunday shifts.
(cc) The rate payable pursuant to clause
15.—Mixed Functions, calculated on
a daily basis, which the worker would
have received for ordinary times during the relevant period whether on a
shift roster or otherwise.
(dd) Any other to which the worker is entitled in accordance in accordance with
his contract of employment for ordinary hours of work: Provided that this
provision shall not operate so as to include any payment which is of similar
nature to or is paid in lieu of those payments prescribed by clause
9.—Overtime.”
It is clear that the nature of the claim made by Mr Whyte
is as the respondent submits one for the Industrial
Magistrate. Clause 20.2(a)(ii)(dd) would appear to allow
for an arrangement between employer and employee
concerning calculation of the annual leave payment. No
clear evidence was presented as to the amount of time
taken off each year by Mr Whyte. Mr Whyte’s own
evidence is that he took time off during the year and at
Christmas. He bases his claim on the allegation that
regular deductions were made from his wages to cover
his annual payment rather that he was not permitted to
take annual leave.
I make no finding as to whether a deduction from wages
has occurred. There is insufficient material before me to
do so. The absence of proper discovery by the respondent
has hampered the Commission from concluding whether
the wages paid to Mr Whyte were accurate. Mr Whyte
says that he kept records of his stacks himself and that he
received $8.50 per stack. The amount of $8.50 per stack
is not disputed. The record of the amount of stacks is
disputed as is the issue of whether a deduction from wages
was ever made. Mr Les Page says he counted the stacks
and recorded them in the invoice book. On the evidence
of Mr Allinson, which I accept as reliable, this is clearly
not correct.
In contrast, the evidence of Mr Allinson is that deductions
for the annual leave payment were not made from his
wages. Deductions from his wages were made for
additional taxation purposes as he requested. It is more
probable than not that a similar arrangement was made
for Mr Whyte as was made for Mr Allinson. On that basis
I would otherwise have dismissed Mr Whyte’s claim in
application 651 of 2001 on the basis of him not having
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proven his claim. However, I cannot do that as he has
been hampered in his claim by the lack of production of
documents, namely the exercise books, which were
apparently used by Mr Les Page. It may be that those
records could show an underpayment of wages, even
though I considerably doubt that they would should a
deduction of wages for the purposes of the annual leave
payment.
20 Having said that I would dismiss application 651 of 2001
for want of jurisdiction.

2001 WAIRC 03249
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
RICHARD CHARLES WHYTE,
APPLICANT
v.
NARROGIN BRICK, RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
THURSDAY, 12 JULY 2001
FILE NO
APPLICATION 1869 OF 2000
CITATION NO. 2001 WAIRC 03249
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Outstanding benefits claim granted
Mr R C Whyte on his own behalf
Mr E Rea as agent

_______________________________________________________________________________

Order.
WHEREAS this is an application pursuant to section
29(1)(b)(ii) of the Industrial Relations Act 1979; and
WHEREAS the applicant claims that he is owed by way of
a denied contractual entitlement the amount of $1,447.27 being an annual bonus; and
WHEREAS the respondent contends that the bonus payment is not due as the applicant’s employment was casual in
nature; and
WHEREAS the Commission finds that the applicant was
not employed as a casual; and
WHEREAS the Commission finds that the bonus payment
has not been paid and is due;
HAVING heard Mr R C Whyte on his own behalf and Mr E
Rea for the respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—
THAT the said respondent do hereby pay, as and by
way of an outstanding contractual entitlement, the amount
of $1,447.27 to Richard Whyte.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
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2001 WAIRC 03259
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES

CORAM
DELIVERED
FILE NO
CITATION NO.

RICHARD CHARLES WHYTE,
APPLICANT
v.
NARROGIN BRICK, RESPONDENT
COMMISSIONER S WOOD
FRIDAY, 13 JULY 2001
APPLICATION 651 OF 2001
2001 WAIRC 03259
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Order.
HAVING heard Mr R C Whyte on his own behalf and Mr E
Rea on behalf of the respondent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders—
THAT the application be and is hereby dismissed for
want of jurisdiction.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.

_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application dismissed for want of
jurisdiction
Mr R C Whyte on his own behalf
Mr E Rea as agent

_______________________________________________________________________________

SECTION 29 (1)(b)—Notation of—
Applicant

Respondent

Number

Commissioner Result

BA’Court KJ
Advic WD
Anderson TL
Anthon D
Arnold JIG
Bailey WJ
Barnett PA
Barry JAM
Barter AP
Bloom MD
Brockwell CJ
Brown KD
Cain JP
Carlton K
Cats T
Cavanagh VT
Chadwick J
Chilman GR
Christiansen J
Coan BM
Cook MA
Cooper RM
Corkill M
Davis EJ
Delaney JG
Dewsnap SF
Everingham TB
Freckelton AJ
Gallie I
Gouge RJ
Higgs TA
Hillbrick M
Howard CJ
Jackman KS
Jamieson J
Kenneally FL
Keyt ET
Kohlschein NV
Lane MS
Lane Z

Efficient Communications Services Pty Ltd
Community Newspaper Group Ltd
Toffs of Dalkeith
Double G Sound
Cooks Construction
SSL Berkeley Challenge Pty Ltd
Air Ride Tech. Group Pty Ltd T/A Bevran F/Glass
Valencia Café
Blue Seas Pearling Company
Guests Furniture Hire Pty Ltd
Stanton Park Pty Ltd
Ivey Enterprises
ACIRL Ltd
Heyder and Shears
Sunny Sign Company
Kiam Corporation Ltd
Howard Bough c/- Success Hill Lodge
Jewelstone Pty Ltd ACN 091229202
Kusina Property Management
Alstom Australia Ltd
Melfin Securities (Belmont Tavern)
Drakes Australia pty Ltd
Bruce Herbert Moor—Mosman Park Veterinary Hospital
Australian Grown
Michael McClure & Associates
Signature Security Group Pty Ltd
R.W. Piper & Sons ACN 009 404 344
Konica Australia Pty Ltd
Link Project Services Pty Ltd & Others
Polyline Industries Pty Ltd
Koala Self Storage
Lenards Poultry Shop Australia
Wastemunchers
Byford and Districts Country Club Inc
YHA WA (Youth Hostels Association of WA Inc)
David and Donna (c/o Scoff)
J Blackwood & Son Limited
Carbird Pty Ltd (trading as Hawk Rent a Car)
Citizens Advice Bureau of WA (Inc)
Allen BJ Psychologist

774/2001
1746/2000
134/2001
626/2001
1974/2000
649/2001
697/2001
908/2001
1747/2000
106/2001
1784/2000
1077/2001
937/2001
185/2001
872/2001
733/2001
1243/2001
1575/2000
874/2001
786/2001
821/2001
580/2001
898/2001
921/2001
349/2001
779/2001
1130/2000
2119/2000
1743/2000
919/2001
576/2001
1054/2001
164/2001
438/2001
836/2001
959/2001
695/2001
759/2001
97/2000
427/2000

BEECH C
KENNER C
KENNER C
GREGOR C
BEECH C
SCOTT C.
SCOTT C.
SCOTT C.
COLEMAN CC
KENNER C
SCOTT C.
SCOTT C.
KENNER C
SCOTT C.
SCOTT C.
BEECH C
KENNER C
KENNER C
SCOTT C.
GREGOR C
GREGOR C
BEECH C
KENNER C
BEECH C
KENNER C
KENNER C
SCOTT C.
SMITH, C
BEECH C
SCOTT C.
SCOTT C.
SCOTT C.
BEECH C
SMITH, C
BEECH C
KENNER C
SMITH, C
GREGOR C
SMITH, C
GREGOR C

Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Dismissed
Discontinued
Discontinued
Dismissed
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Dismissed
Dismissed
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Order Issued
Discontinued
Discontinued
Discontinued
Discontinued
Dismissed
Dismissed
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
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Applicant

Respondent

Number

Commissioner Result

Lazzarini PL
Lesk S
Lesk S
Locsin V
Maley BVF
Marevic A
Massara KA
McCarthy SB
McGough P
McNamara GJ
Mercer S
Monley P
Morgan I
Mowarin J
Parker AJ
Pass JD
Paterniti TJ

Plastic Injection Company Pty Ltd
West Magic Holdings Pty Ltd T/A Deering Autronics
West Magic Holdings Pty Ltd T/A Deering Autronics
Sphinx Bar and Restaurant
New Millenium Curtains
McMahon Contractors Pty Ltd
Eurest (Australia) Catering & Services
I Q Net Internet Solutions
BFP Management Principals Pty Ltd
Makita Australia Pty Ltd
Fresh Choice WA Pty Ltd ACN 082 733 006
Keep Australia Beautiful Council (WA)
University of Notre Dame Australia
Wongatha Wonganarra Aboriginal Corporation
Heathco Pty Ltd t/as Kwik Cash Buy & Sell
Robert J Elliott Real Estate & Business Agent
Cottesloe Hair Gallery—now rellocated to Hair on the
Boulevard
ADT Security
Z-tek Computer (WA) Pty Ltd
Civmec Construction & Engineering
MTIC Corporate Pty Ltd
WA Country Bakers Pty Ltd
Consolidated Business Media Pty Ltd
Brunel Energy Pty Ltd & Others
WAMMCO International
Glenn Farrells Farrells Café
GHD Pty LTd
Amalgamated Television Services Pty Ltd/Channel 7 Sydney
Pty Ltd ACN 000 145 246
Plastic Injection Company Pty Ltd
Keep Australia Beautiful Council (WA)
Churches’ Commission on Education (Inc.)
Plastic Injection Company Pty Ltd
T.C. Scott Pty Ltd ACN 008 705 333
Natsum Pty Ltd ATFT Fisher Family Trust T/A Marriner
Smash Repairs
Parmelia Hilton Perth
Mainline Salons

1490/2000
1682/2000
641/2001
568/2001
854/2001
2099/2000
560/2001
673/2001
565/2000
831/2001
764/2001
2086/2000
1333/2000
777/2001
113/2001
853/2001
559/2001

BEECH C
KENNER C
KENNER C
BEECH C
SCOTT C.
GREGOR C
BEECH C
KENNER C
BEECH C
BEECH C
SCOTT C.
SCOTT C.
KENNER C
WOOD,C
GREGOR C
SCOTT C.
GREGOR C

Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Dismissed
Discontinued
Dismissed
Discontinued
Discontinued
Dismissed

1070/2001
1592/2000
191/2001
788/2001
929/2001
1097/2001
1741/2000
486/2001
464/2001
621/2001
321/2001

BEECH C
SCOTT C.
BEECH C
BEECH C
SCOTT C.
GREGOR C
BEECH C
BEECH C
SCOTT C.
BEECH C
SMITH, C

Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Dismissed
Discontinued
Discontinued
Discontinued

1489/2000
2085/2000
2127/2000
1488/2000
629/2001
832/2001

BEECH C
SCOTT C.
KENNER C
BEECH C
GREGOR C
BEECH C

Discontinued
Dismissed
Discontinued
Discontinued
Discontinued
Discontinued

528/2001
124/2001

SMITH, C
SCOTT C.

Discontinued
Discontinued

Polinelli JW
Prasad R
Primrose RS
Radica GJ
Ryder P
Sangwin ML
Smith B
Steicke WJ
Tahmizian V
Tan SH
Thomas R
Turner WL
Tzvetkova J
Van Lieshout TV
Vickery CM
Vintiner J
Walker RS
Warwick MT
Young MJ

CONFERENCES—
Matters arising out of—
2001 WAIRC 03313
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
TRANSFIELD
SERVICES
(AUSTRALIA) PTY LTD, APPLICANT
v.
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS—WESTERN
AUSTRALIAN BRANCH, AND THE
COMMUNICATIONS, ELECTRICAL,
ELECTRONIC,
ENERGY,
INFORMATION,
POSTAL,
PLUMBING,
AND
ALLIED
WORKERS UNION OF AUSTRALIA,
ENGINEERING & ELECTRICAL
DIVISION,
WA
BRANCH,
RESPONDENTS

CORAM
DELIVERED
FILE NO/S
CITATION NO.

COMMISSIONER S J KENNER
WEDNESDAY, 18 JULY 2001
C 171 OF 2001
2001 WAIRC 03313

_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Recommendation issued.
Mr P Stillman as agent & Mr D Pretsel
Mr J Ferguson on behalf of the
AFMEPKIU & Mr L O’Laughlan on
behalf of the CEPU

_______________________________________________________________________________

Recommendation.
WHEREAS on 16 July 2001 the applicant made application
for an urgent compulsory conference pursuant to s 44 of the
Industrial Relations Act 1979;
AND WHEREAS the Commission convened a compulsory
conference between the parties to this application on 17 July
2001;
AND WHEREAS the Commission was advised at the conference that the parties were in dispute as to working
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arrangements to apply for maintenance employees during the
July 2001 Train Two Shutdown at the BHP HBI plant in Port
Hedland.
AND WHEREAS the Commission was informed that the
matter in dispute concerns the payment of a meal break to day
employees;
AND WHEREAS the Commission was informed by the
applicant that the matter in dispute has the potential to seriously impact on the applicant’s contractual obligations to
complete the July 2001 Train Two Shutdown at the BHP HBI
Port Hedland operations;
AND WHEREAS the Commission convened a further compulsory conference between the parties on 18 July 2001 in a
further endeavour to resolve the dispute;
AND WHEREAS the Commission, after having heard the
parties and having endeavoured to assist the parties to reach
agreement on the matters in dispute and having considered
the issues was of the view that in all the circumstances, it
would issue a recommendation to the parties in order to expeditiously resolve the dispute;
NOW THEREFORE the Commission, having regard for the
interests of the parties directly involved and to prevent the
deterioration of industrial relations in respect of the matters
in dispute, in accordance with the provisions of the Industrial
Relations Act, 1979 hereby recommends—
THAT in relation to day employees of the applicant
currently working or who have worked on the July 2001
Train Two Shutdown at the BHP HBI operations in Port
Hedland they be paid, in addition to any payments already received or to be received, a sum equivalent to 30
minutes at ordinary time rates.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.

2001 WAIRC 03325
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
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ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS—WESTERN
AUSTRALIAN BRANCH AND THE
COMMUNICATIONS, ELECTRICAL,
ELECTRONIC,
ENERGY,
INFORMATION,
POSTAL,
PLUMBING,
AND
ALLIED
WORKERS UNION OF AUSTRALIA,
ENGINEERING & ELECTRICAL
DIVISION,
WA
BRANCH,
RESPONDENTS
CORAM

CHIEF COMMISSIONER
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Result
Representation
Applicant
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Order issued
Mr D Pretsel on behalf of Transfield
Services (Australia) Pty Ltd
Mr C Mitsopolous on behalf of
O’Donnell Griffin Pty Ltd & Others
Mr B Davis on behalf of the union
Mr J Ferguson on behalf of the union
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Mr P Wawati on behalf of the union
Mr G Miekle on behalf of the union
Mr V Sewell on behalf of the union
Mr D Tewano on behalf of the union
_______________________________________________________________________________

Order.
WHEREAS on Saturday the 21st July 2001 the Applicant
applied to the Commission for an urgent conference
pursuant to section 44 of the Industrial Relations Act 1979
(“the Act”);
2. AND whereas on Sunday the 22nd July 2001 the Deputy
Registrar (Karratha) was directed to investigate and report
on the matter pursuant to section 93(8) of the Act;
3. AND whereas on that day pursuant to the direction the
Deputy Registrar met with parties and was informed that
the Applicant and the Respondents were in dispute as to
the withdrawal of labour by employees of the Applicant
engaged on shutdown maintenance work at the BHP HBI
Plant in Port Hedland, due to onsite health and safety
issues arising from emissions of SMF in the cooling
conveying area on or about Thursday the 19th July 2001;
4. AND whereas the Commission having received a report
from the Deputy Registrar and having been advised of
the discussions including initiatives to assist in resolving
the dispute formulated a recommendation which was to
be put to a report back meeting to be held at 6.30 am 23rd
July 2001.
5. AND having been advised that the recommendation was
rejected and that there was not a return to work the
Commission reconvened the conference by telephone link
on Monday 23rd July AND having been advised of the
reason why there was not a return to work in accordance
with the recommendation and being of the opinion that
action is necessary to prevent a further deterioration of
industrial relations and to put in place arrangements which
will ensure confidence in occupational health and safety
procedures which will address issues giving rise to this
dispute HEREBY ORDERS pursuant to section 44(6) of
the Act—
1. THAT application in matter number C179 of 2001
is hereby joined to matter number C178 of 2001.
2. THAT following a meeting to be organised by the
Union at the direction of the Commission for later
this afternoon, employees are to resume work at the
commencement of the night shift tonight Monday
23rd July 2001. AND that all other employees are to
continue to work in accordance with their shifts from
Tuesday 24th July 2001.
3. THAT commencing at 8:30am on Tuesday 24th July
2001, Deputy Registrar McCann pursuant to this
order is directed to investigate all facets of the communication process relating to notification of
occupational health and safety issues arising out of
the current dispute and that following the completion of that investigation the Deputy Registrar is to
provide a written report to the Chief Commissioner.
The report is to be completed expeditiously and to
this end the Deputy Registrar is to interview and liaise with all relevant personnel. If the report is not
completed by Friday 27th July 2001 the Deputy Registrar is to advise the Chief Commissioner on its
progress.
The Deputy Registrar is to include in his report to
the Chief Commissioner all matters still in contention between the parties associated with those which
were identified in discussions between the parties
on Sunday 22nd July 2001.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief commissioner.
1.
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Representation
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Respondent

Declaration that the matters in dispute
between the Respondent and Mr White
is not an industrial matter.
Mr R Raven
Mr J N Uphill as agent

_______________________________________________________________________________
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Reasons for Decision.
On 13 June 2001 the Union lodged an application for
a conference under s.44 of the Industrial Relations
Act 1979 (“the Act”) claiming that three employees
employed by Down South Transport Pty Ltd (“the
Respondent”) had expressed their desire to improve
their conditions of employment by carrying out their
existing pattern of work, under the Transport Workers’
(General) Award (“the Award”) rather than under a
new workplace agreement.
The Commission convened a compulsory conference
under s.44 of the Act on 26 June 2001 in respect of this
matter. At the conference, the Respondent raised a
preliminary issue in respect of one of the employees,
namely Andrew White. The issue raised is that Mr White
and the Respondent are parties to a registered workplace
agreement, whereby by operation of s.7A and s.7C of
the Act and s.19(4)(b) of the Workplace Agreements Act
1993, the Commission is prohibited from dealing with
the matters in dispute in respect of Mr White’s
employment.
Mr White and the Respondent became parties to a
workplace agreement which was signed by both parties
on 24 March 2000 and was subsequently registered by
the Commissioner of Workplace Agreements. A copy of
the Workplace Agreement has been provided to the
Commission. For the reasons set out by Beech, C in
Australian Liquor, Hospitality and Miscellaneous
Workers’ Union, Western Australian Branch v Bowra and
O’Dea Pty Ltd (2000) 80 WAIG 2747 at 2747, the
Commission is not prohibited by s.26A of the Act by
informing itself of Mr White’s workplace agreement, as
the Commission is not exercising the jurisdiction
conferred on it by s.23 to enquire into and deal with any
industrial matter. Rather, it is determining whether it has
an industrial matter before it.
The express terms of Mr White’s workplace
agreement, under the heading “Duration of
Agreement” provide, “This agreement will expire on
03/05/2001”. Further, under the heading “Expiry of
Agreement” it is provided—
“No later than four weeks before expiry of this agreement, the parties shall meet to discuss the
arrangements to apply after the agreement expires.
The parties agree that until another workplace agreement is registered this agreement will be abided by.”
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On a date unknown in May 2001, the Respondent wrote
to Mr White and stated—
“Unfortunately due to the fact your workplace agreement expired on 05/05/01 and as yet we have not
come to any other agreement we have no alternative
but to pay you on TWU minimum rates of $11.83
per hour gross.
….
You still have the option of signing the workplace
agreement which is still open for negotiation.
For your information we have enclosed a sample for
you to look at and is correct to the best of our knowledge.
TWU rates for 37.5 hr week would be $443.63 gross
Possible extra 5 hrs a week $88.75
Total possible earnings $532.38 gross per week
New workplace agreement as it stands at present 37.5
hrs per week $468.75 gross
Extra 5 hrs $62.50 gross
Total would be $531.25
Potential to earn more but obviously at the rate at
present of $12.50 per hour gross.”
In a letter signed by Mr White and two other employees
on 14 June 2001, the Respondent was informed by Mr
White that he did not wish to sign a new workplace
agreement and he made a demand that his pay and
conditions be in accordance with the Award.
Section 19(4) of the Workplace Agreements Act
provides—
“(4) On the expiry of a workplace agreement this Act
no longer applies to any contract of employment
that it governed and that contract then becomes
subject to relevant award provisions (if any) unless it becomes subject to —
(a) another workplace agreement; or
(b) some other arrangement between the parties provided for in the expired workplace
agreement.”
Section 7A of the Act provides—
“Without limiting the other provisions of this Part,
this Act has effect subject to the Workplace Agreements Act 1993.”
Section 7C of the Act provides—
“(1) Where any employer and any employee are parties to any workplace agreement, a
matter that is part of the relationship between that
employer and that employee —
(a) is not —
(i) an industrial matter; or
(ii) capable of being agreed to be an industrial matter, for the purpose of the
definition of “industrial matter” in section 7(1);
(b) is not capable of being determined under
section 24(1) to be an industrial matter; and
(c) cannot be referred to the Commission under section 80ZE.
(2) Subsections (3) and (4) of section 34 do not apply to a determination that is made contrary to
subsection (1)(b) or to any proceeding based on
that determination, and in the determination of
any application for a prerogative writ or declaratory judgment no regard shall be had to the
existence of any right of appeal under this Act.
(3) Subsection (1) also applies where —
(a) a workplace agreement has expired; and
(b) an arrangement is in force between the parties to that agreement of the kind referred
to in section 19(4)(b) of the Workplace
Agreements Act 1993,
except to the extent that the employer and any
employee agree that any matter is to be treated
as an industrial matter between them.”
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10 Section 7D of the Act provides—
“(1) Where any employer and any employee are parties to —
(a) an agreement that has been lodged for registration as a collective workplace
agreement under Division 4 of Part 2 of
the Workplace Agreements Act 1993; or
(b) a workplace agreement that is in force under that Act,
the powers in section 44 shall not be exercised
by the Commission —
(c) to summon that employer or employee
under that agreement to attend at a conference in relation to any matter (including
industrial action) affecting, relating to or
arising out of —
(i) that agreement; or
(ii) if that agreement has expired or is about
to expire, the making of a new
workplace agreement in its place;
or
(d) to deal with any matter affecting, relating
to or arising out of —
(i) the relationship of that employer and
that employee while that agreement is
in force; or
(ii) that agreement after it has expired,
unless the agreement provides for the
Commission to do so.
(2) Without limiting paragraph (b) of subsection (1),
that subsection ceases to apply to an agreement
that has been lodged as mentioned in paragraph
(a) of that subsection —
(a) on the refusal of registration and the expiration of the time for appeal against that
refusal; or
(b) if such an appeal is commenced, on the disposition of the appeal that does not result
in registration of the agreement or on the
appeal being discontinued or dismissed for
want of prosecution.”
11 The Union submits that s.7D of the Act empowers the
Commission to have jurisdiction in respect of this matter
as the workplace agreement has expired, notwithstanding
some other arrangement between the parties has been
provided for in the workplace agreement, as contemplated
by s.19(4) of the Workplace Agreements Act.
Alternatively, the Union argues that the terms of Mr
White’s workplace agreement no longer have any effect.
In support of this argument, the Union raises three
grounds. The first is that the Respondent has cancelled
the workplace agreement. Secondly, by victimising Mr
White the Respondent has lost its right to any benefits
arising from the workplace agreement. Thirdly, the terms
of the “Expiry of Agreement” clause should not be read
so as to continue the terms of the workplace agreement,
as to do so is unconscionable.
12 The Respondent contends that the workplace agreement
has not expired. In the alternative, it is argued on behalf
of the Respondent that as the expired workplace
agreement provides for an arrangement on expiry as
contemplated by s.19(4)(b) of the Workplace Agreements
Act, the effect of s.7C(3)(b) of the Act is that the matters
in dispute in respect of Mr White is not an industrial
matter.
13 The Respondent’s argument that the workplace agreement
has not expired in my view cannot be made out. The
consequence of the Respondent’s argument is that if the
workplace agreement has not expired then the agreement
would be invalid. Pursuant to s.16(1)(a) of the Workplace
Agreements Act, a workplace agreement must comply
with s.19(3) of the Workplace Agreements Act. Section
19(3) of the Workplace Agreements Act, requires that a
workplace agreement must provide for the day on which
it expires which cannot be more than five years after it
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was entered into. Mr White’s workplace agreement
expressly and unequivocally has the effect that the
workplace agreement expired on 3 May 2001.
The real issue in this matter is whether upon the expiry
of the workplace agreement the contract of employment
between Mr White and Respondent became subject to
some other arrangement within the meaning of s.19(4)(b)
of the Workplace Agreements Act. The first sentence of
the “Expiry of Agreement” clause requires the parties to
meet and discuss arrangements that are to apply after the
workplace agreement expires. It is apparent from the
undated letter set out in paragraph 5 above, the parties
have had some discussion about the arrangements to apply
after the workplace agreement expired. It is also apparent
from that letter that the employee was offered Award
conditions or, alternatively, to enter into a new workplace
agreement. It is clear from the group letter to the
Respondent dated 14 June 2001, that Mr White advised
the Respondent that he did not wish to enter into a new
workplace agreement. The Union contends those
negotiations can be construed as a cancellation of the
workplace agreement within the meaning of s.24(1) of
the Workplace Agreements Act. In particular, it is argued
by the Union that the Respondent’s undated letter and
Mr White’s response dated 14 June 2001 can be construed
as “an agreement in writing to cancel the workplace
agreement”.
Section 24 of the Workplace Agreement Act provides—
“(1) The parties to a workplace agreement may enter
into an agreement in writing cancelling the
workplace agreement.
(2) The parties to a workplace agreement may while
it is in force agree to change the agreement, but
can only do so by a new workplace agreement
containing the change.
(3) A change under subsection (2) cannot be in the
form of a separate variation agreement.
(4) On the cancellation of a workplace agreement this
Act no longer applies to any contract of employment that it governed and that contract then
becomes subject to relevant award provisions (if
any) unless it becomes subject to another
workplace agreement.”
Section 31 of the Workplace Agreement Act must also be
considered. It relevantly provides—
“(1) Where in relation to an agreement the Commissioner is satisfied as to the matters referred to in
section 30 (1), the Commissioner must —
(a) register the agreement as a workplace
agreement or as an agreement under section 23 (1) or 24 (1), as the case may be;
and
(b) give to the parties notice in writing of the
registration and the day on which it occurred, within 7 days after that day.
(2) Where in relation to an agreement the Commissioner is not satisfied as to the matters referred to
in section 30 (1), the Commissioner must unless
section 32 applies —
(a) refuse to register the agreement; and
(b) within 7 days after making that decision,
give to each party a notice of the refusal
and of the reasons for it.”
The effect of s.24 of the Workplace Agreements Act is
that a workplace agreement can only be cancelled by
entering into a new workplace agreement or an agreement
that is registered by the Commissioner of Workplace
Agreements. This construction is supported by the
requirements of s.31(1) of the Workplace Agreements Act
which imposes a duty on the Commissioner of Workplace
Agreements to be satisfied of certain matters set out in
s.30(1) of the Workplace Agreements Act, prior to
registering an agreement as an agreement under s.24(1)
of the Workplace Agreements Act.
The Union in written submissions concedes that the
parties have not registered any agreement to cancel the
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workplace agreement but says the issue is academic
because mutual termination was not of the workplace
agreement, but of the agreement to continue its terms and
conditions after the workplace agreement expired. The
Union says that pursuant to the definition of workplace
agreement in s.3 of the Workplace Agreements Act and
the provisions of s.6(4) of the Workplace Agreements Act,
a workplace agreement only displaces a contract of
employment where a workplace agreement is in force.
19 Section 3 of the Workplace Agreements Act defines a
workplace agreement to means—
“ an agreement of the kind described in section 5
and where the context so requires means an agreement of that kind that is in force.”
20 Section 6 of the Workplace Agreements Act provides—
“(1) Where a workplace agreement —
(a) has been made between —
(i) an employer and an employee under a
contract of employment; or
(ii) an employer and employees under contracts of employment;
and
(b) has come into force,
no award, whether existing or future, applies
to —
(c) that contract or those contracts of employment; or
(d) the employer or any such employee as a
party to any such contract,
so long as the workplace agreement remains
in force.
(2) Where a workplace agreement has been made as
mentioned in subsection (1) (a), in relation to any
contract of employment, and has come into force,
any award provision that applied to that contract
immediately before that coming into force is not
to be implied into, or in any way read as being
part of, the workplace agreement unless the agreement expressly so requires.
(3) A workplace agreement also has the effects described in sections 7B, 7C, 7D and 7E of the
Industrial Relations Act 1979.
(4) A workplace agreement does not displace the contract of employment between an employer and
an employee but while it is in force it has effect —
(a) as if it formed part of that contract; and
(b) regardless of any provision of that contract.
(5) Subsection (1) (c) may be extended by an agreement of the kind described in section 14 (2).”
21 The Union’s argument, however, does not consider the
effect of s.19(5) of the Workplace Agreements Act, which
provides that as long as a contract of employment is not
subject to Award provisions because of an arrangement
under s.19(4)(b), s.6 continues to apply to that contract
as if the workplace agreement had not expired. When s.6
is applied to an agreement made to continue the terms of
the workplace agreement after the workplace agreement
has expired, the consequences are that pursuant to
s.6(1)(c) the workplace agreement remains in force and
the effects described in s.7B, 7C and 7D of the Act apply.
22 In relation to s.7D of the Act, the Union argues that
whereas s.7C(3)(b) of the Act expressly excludes as an
industrial matter any matter that is part of the relationship
between an employer and employee, where there is an
arrangement in force between the parties referred to in
s.19(4)(b) of the Workplace Agreements Act, s.7D does
not contain such an exclusion. However section
7D(1)(d)(i) excludes the Commission’s jurisdiction under
s.44 to deal with any matter affecting, relating to or arising
out of the relationship of that employer and that employee
whilst the workplace agreement is in force, or an
arrangement between the parties provided for in the
expired workplace agreement is in force within the
meaning of s.7D(1)(d)(i) of the Act. Further, it is clear
from the provisions of s.44(6), (8), (9) and (12)(a) of the
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Act that the Commission can only deal with industrial
matters under s.44 of the Act.
Whilst the Union argues that consequences of a finding
that this Commission has no jurisdiction to deal with the
matters in dispute in respect of Mr White is
unconscionable, it is not open to the Commission not to
give effect to legislative provision even if the result may
be considered inconvenient or unfair to Mr White as the
function of a judicial or administrative body in interpreting
legislation remains one of construction and not legislation
(Kingston v Keprose Pty Ltd (1987) 11 NSWLR 404 per
McHugh JA at 423). It is only where two meanings of a
legislative provision are open, that regard may be had to
the consequences of interpretation (see Public Transport
Commission of NSW v Murray-More (NSW) Pty Ltd
(1975) 6 ALR 271 per Gibbs J at 282).
In relation to the Union’s argument that the Respondent
has allegedly victimised Mr White, the Union relies upon
an argument in relation to breaches of s.67 of the
Workplace Agreements Act. However, it is not open to
this argument to be considered by the Commission unless
the Commission makes a finding that an industrial matter
arises.
For the reasons set out above, the matters in dispute
between the Respondent and Mr White is not an industrial
matter and the Commission does not have the jurisdiction
to enquire into and deal with those matters.
The preliminary point is decided accordingly. The
application otherwise remains adjourned pending a
request from either party for it to be re-listed.

2001 WAIRC 03421
ALLEGED THREAT OF PREJUDICE IN THE
EMPLOYMENT OF APPLICANT UNION
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
TRANSPORT WORKERS’ UNION OF
AUSTRALIA, INDUSTRIAL UNION
OF
WORKERS,
WESTERN
AUSTRALIAN
BRANCH,
APPLICANT
v.
DOWN SOUTH TRANSPORT PTY
LTD, RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
FRIDAY, 3 AUGUST 2001
FILE NO
C 145 OF 2001
CITATION NO. 2001 WAIRC 03421
_______________________________________________________________________________

Result

Representation
Applicant
Respondent

Declaration that the matters in dispute in
respect of Mr White
is not an industrial matter.
Mr R Raven
Mr J N Uphill as agent

_______________________________________________________________________________

Order.
HAVING heard Mr R Raven on behalf of the Applicant and
Mr J Uphill as agent on behalf of the Respondent, the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act 1979, hereby
(A) DECLARES that the matter referred to the Commission in respect of Mr White’s
employment
is not an industrial matter and the Commission has
no jurisdiction to deal with it; and
(B) ORDERS that the application otherwise be adjourned
sine die to be re-listed at the request of either party.
(Sgd.) J.H. SMITH,
[L.S.]
Commissioner.
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2001 WAIRC 03364
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ATTORNEY GENERAL, APPLICANT
v.
WESTERN AUSTRALIAN PRISON
OFFICERS UNION OF WORKERS,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
THURSDAY, 26 JULY 2001
FILE NO
C 177 OF 2001
CITATION NO. 2001 WAIRC 03364
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Representation
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Respondent

Order issued
Mr R. Andretich (of Counsel) and with
him Mr D. Matthews (of Counsel)
Mr P. Momber (Of Counsel) And With
Him Mr S. Smith

8

_______________________________________________________________________________

1

2

3

4
5

6

Reasons for Decision.
(Extemporaneous)
The Order that issued on Saturday, 21 July 2001 was to
address a specific issue regarding the filling of rosters
and the rejection, because of the circumstances of that
time, of the Recommendation that had issued from the
Commission on 20 July. However, following Saturday,
21 July 2001 and as a result particularly of today, there is
now a clear direction for the hearing and determination
of the whole of the union’s claim which goes not
necessarily to the filling of the daily roster but rather to
the number of positions that should be on the daily roster
in the first place. I appreciate the strength of feeling that
is behind the claim.
As a result of the discussions that the parties have had
this afternoon, the timetable for the arbitration appears
set so that the formal hearing will commence no later
than 30 and 31 August 2001, or earlier if possible to
accommodate the future absence of the Prison
Superintendent, Mr Jennings. The Commission will also
conduct inspections of the entire prison on 2 August. I
am however concerned that the dispute that occurred at
Hakea Prison which lasted two days was caused by a
perception of the current practice of filling the vacancies
on the daily roster. Whatever the status quo is regarding
that practice represents a cause of concern amongst the
prison staff.
The arbitration of the union’s claim will address the
underlying concerns of the union and it is my assessment
that for the period between now and the arbitration of the
union’s claim if no further interim Order issues and there
is a return to the status quo it might allow, perhaps I can
put it somewhat higher, it will allow the environment prior
to Friday, 20 July 2001 and which led to the dispute on
Friday, 20 July 2001 and Saturday, 21 July 2001 to be
recreated. I make no comment on the merit of the
perception regarding the current practice. It would seem
to me therefore that for the purposes of preventing a
deterioration of industrial relations between now and the
hearing of the matter a further interim Order ought to
issue.
The concern is the content of the Order.
From my point of view there are two considerations. First,
the Order that issued on Saturday, 21 July 2001 required
all the vacant positions on the roster to be filled. That
was seen by the Commission as being a holding position
until today and I indicated in my Reasons for Decision
which were printed subsequently, as indeed of course
these now will be, that it was not an Order which would
continue for the life of the arbitration of the union’s claim.
Secondly, I am aware that the Recommendation that was
issued by the Commission for the filling of eight vacancies
was a position which in large part represented an
understanding that may have been able to be reached
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between the parties but of itself would have lasted only
until further conference proceedings reconvened.
It would seem to me therefore, as a matter of logic, that
for the Commission to be seen to be maintaining some
control over the situation and also that there be a further
holding position that an Order should now issue that goes
down that same path; that is, that it addresses the filling
of vacancies rather than the number of positions on the
roster. Given that the interim Order now to issue will
operate for a period of up to six weeks (given the
arbitration of the matter and possibly a two week period
in order to consider and deliver the decision), I can
appreciate that it may be oppressive to extend either the
interim Order that operated from Saturday, 21 July 2001
or the Recommendation which was designed to operate
only until there had been a re-convening on Monday, 23
July 2001.
It would seem to me therefore that an Order ought now
issue which requires the Superintendent of the Prison to
fill up to six positions that are vacant on the roster over a
24-hour period. The Order will also require the
Superintendent to provide to the Commission on a daily
basis a summary of the number of positions on the roster
that have been filled and the corresponding number of
positions that remain vacant. The Order to issue will also
provide for the ability for this conference to be re-convened
at short notice if, on any given day, there are concerns of
the union that some unusual circumstance is occurring
which is not satisfactorily addressed by the Order.
A Minute of the Order now issues.

2001 WAIRC 03365
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ATTORNEY GENERAL, APPLICANT
v.
WESTERN AUSTRALIAN PRISON
OFFICERS UNION OF WORKERS,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
27 JULY 2001
FILE NO
C 177 OF 2001
CITATION NO. 2001 WAIRC 03365
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Interim Order issued
Mr R. Andretich (of Counsel) and with
him Mr D. Matthews (of Counsel)
Mr P. Momber (of Counsel) and with him
Mr S. Smith

_______________________________________________________________________________

Order.
WHEREAS on 21 July 2001 the Commission issued an Order which, amongst other things required the Honourable
Attorney General to authorise the Superintendent of Hakea
Prison to fill all vacant positions on the daily sheets and the
Superintendent of Hakea Prison fill all vacant positions on
the daily sheets up to and including 26 July 2001 (Order 5);
AND WHEREAS the Order provided that the effect of the
operation of Order 5 be reviewed by the Commission on 26
July 2001 and that both the Department of Justice and the
Union each prepare a report for that purpose;
AND WHEREAS the Commission re-convened the conference on 26 July 2001 at Hakea Prison for the purpose of
reviewing Order 5 and has considered the reports prepared by
the parties and heard the parties further on any further Order
to issue;
AND WHEREAS the hearing of the matters in dispute commenced in CR 26 of 2001 on 26 July 2001 and are listed for
further hearing and determination by the Commission on 2,
30 and 31 August 2001;
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AND WHEREAS the Commission is of the opinion that a
further Order is necessary to prevent the deterioration of industrial relations between the parties until arbitration has
resolved the matters in issue between the parties;
NOW THEREFORE I, Commissioner of the Western Australian Industrial Relations Commission, pursuant to the
powers vested in me pursuant to s.44(6) of that Act hereby
ORDER—
(1) THAT the Honourable Attorney General authorise
the Superintendent of Hakea Prison to fill up to 6
vacant positions on the daily sheets over a 24 hour
period;
(2) THAT the Superintendent of Hakea Prison fill up to
6 vacant positions on the daily sheets over a 24 hour
period;
(3) THAT the Department of Justice provide to the Commission daily for the duration of this Order a report
showing the number of positions vacant filled and
the number of positions remaining vacant on the daily
sheets at Hakea Prison after Order 2 hereof has been
complied with;
(4) THAT this Order comes into effect on and from 27
July 2001 and will continue until further Order or
until the decision of the Commission in matter CR26
of 2001;
(5) THAT either party have liberty to apply, upon written notice to the other party, for the urgent
re-convening of this conference or to vary any of the
terms of this Order.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.
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Result
Representation
Applicant
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Application upheld. Order issued.
Mr M Llewellyn
Mr T Power of counsel and with him Mr
R Kelly of counsel

_________________________________________________________________________

Reasons for Decision.
By this application referred for hearing and determination
pursuant to s 44(9) of the Industrial Relations Act 1979
(“the Act”) the applicant’s member Mr Alan Chalk, alleges
he was unfairly dismissed from his employment on or
about 24 April 2000. The applicant seeks an order on
behalf of Mr Chalk, that the respondent reinstate him.
The respondent employer opposes this.
Factual Background
2. Whilst the hearing of this matter proceeded over some
five days over an extended period of time, the essential
facts are not particularly complicated. In this regard, the
Commission was assisted by the parties in the preparation
of an agreed statement of facts which is in the following
1.
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terms—
“
Statement of Agreed Facts
1. Allan Chalk (“Chalk”) was employed by BHP Direct Reduced Iron Pty Ltd (ABN 50 058 025 960)
(“BHP HBI”) as an EMP Technician at Port
Hedland in the State of Western Australia on 6 January 1997. See attachment 1 being a copy letter of
offer of employment by BHP HBI to Chalk dated 13
November 1996.
2. The letter of offer referred to in paragraph 1, which
governed Chalk’s employment, relevantly provided,
amongst other things, that Chalk—
(a) must comply with all Acts, Regulations, codes
of practice and recognised safe work procedures as part of BHP HBI’s safe working
systems; and
(b) must comply with the policies and guidelines
of BHP HBI.
3. The terms and conditions of Chalk’s employment with
BHP HBI were also governed by the BHP Direct
Reduced Iron Pty Ltd HBI—Port Hedland Operations Industrial Agreement 1996.
4. BHP HBI also provided Chalk with a copy of BHP
HBI’s Employment Equity Policy. The Employment
Equity Policy relevantly provides, amongst other
things, that;
(a) it is BHP HBI’s policy to provide all employees with a fair and equitable work environment
which is free from discrimination, harassment
and victimisation;
(b) each employee has a responsibility to ensure
proper standards of conduct are upheld, and
to demonstrate courtesy and respect towards
others in the work environment; and
(c) behaviour that is not in line with BHP HBI’s
Employment Equity Policy will not be tolerated.
See attachment 2 being a copy of BHP HBI’s Employment Equity Policy.
5. Chalk worked on blue team since it was formed and
at the time of the incident was under the direction
and control of the blue team leader, Grant Fenwick
(“Fenwick”).
6. There are four main shifts that operate at the BHP
HBI plant site being blue, red, green and gold team.
7. The shift system operates such that blue and red team
are diametrically opposed shifts and only have minimal contact between each other at the BHP HBI plant
site at shift changeovers at the beginning and end of
each roster. See attachment 3 being a copy of the
shift roster for blue, red, green and gold team.
8. At approximately 5.55am on 24 April 2000 Chalk
was on the BHP HBI site for the purpose of commencing his work hours on shift for blue team.
9. While on the BHP HBI plant site Chalk assaulted
another BHP HBI employee Steven Attkins
(“Attkins”), an EMP technician on red team, who
was leaving the plant site—
(a) Chalk punched Attkins in the head region;
(b) Attkins fell to the ground; and
(c) Chalk continued to punch Attkins (“the Assault”)
until grabbed by John Cheape, a fellow BHP HBI
employee, at which point Chalk stopped punching
Attkins.
10. Attkins did not retaliate during or after the Assault.
At the time of the Assault Attkins did not do anything
to provoke Chalk.
11. The Assault was subsequently reported by Attkins to
Paul Walker (“Walker”), the red team leader for BHP
HBI.
12. Fenwick then requested that Chalk come to Darryl
Calvert’s, the Human Resource Manager, office for
the purpose of discussing the Assault.
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13. At approximately 8.45 am on 24 April 2000 Chalk
subsequently attended at Calvert’s office (“the Interview”).
14. Initially present at the Interview were Chalk, the team
leaders Walker and Fenwick and Calvert although
Walker subsequently left.
15. At the start of the Interview Chalk asked if he needed
representation, to which Calvert said “no”, that this
was an incident investigation to get the facts.
16. During the Interview Chalk stated that—
(a) he had bumped into Attkins on site, who he
said had ruined his life, and reacted by thumping him;
(b) Attkins fell to the ground;
(c) nothing was said by Attkins immediately before the Assault;
(d) Attkins did not provoke the Assault or fight
back at the time; and
(e) he had shown a lot of restraint to date.
17. During the Interview, Chalk was in a distressed state.
Calvert saw this and offered to drive him home.
18. After the incident investigation was completed on
25 April 2000, a disciplinary investigation was convened by Carlos Davila (“Davila”), the Operations
Manager, for 3.00 pm on 25 April 2000 (“the Disciplinary Investigation”).
19. After the Interview, in which Chalk admitted the Assault, Calvert’s approach changed. Calvert
considered the incident was serious and may require
a disciplinary investigation.
20. On April 25 2000 Davila, Calvert, Fenwick, Chalk,
Richard Whitiker, a colleague of Chalk, and Paul
Asplin, an organiser for the Applicant attended at
the Disciplinary Investigation.
21. At the Disciplinary Investigation Chalk stated that—
(a) he had shown extreme restraint;
(b) John Woolfrey, the previous Vice President
BHP HBI, was aware of the situation between
him and Attkins and had done nothing to prevent it;
(c) Keren was working with Tom Dreger and was
under a lot of stress;
(d) Attkins had gotten her pregnant;
(e) pleas to Woolfrey had gone unheeded;
(f) he was not normally a violent person;
(g) in response to a question from Davila as to
what would prevent this from happening again
Chalk said a staggered shift start would help
the situation as he and Attkins would not see
each other; and
(h) he had crossed paths at the BHP HBI plant
site with Attkins the day before that day without incident.
22. At the Disciplinary Investigation Chalk also claimed
that people had been sneering and talking at him
about the situation just prior to him bumping into
Attkins.
23. The Disciplinary Investigation was adjourned for
24 hours until 26 April 2000 in order that Davila
could investigate and consider the matters raised by
Chalk at the Disciplinary Investigation and consider
what the appropriate penalty was.
24. When the Disciplinary Investigation reconvened on
26 April 2000 Davila, after considering all the factors, advised Chalk that his employment was
terminated with 4 weeks pay in lieu of notice. See
attachment 4 being a copy letter of termination dated
26 April 2000.”
It can be seen from the agreed statement of facts that the
assault by Mr Chalk upon Mr Attkins was not in issue.
What was in contest was whether the circumstances giving
rise to the incident constituted provocation, and secondly,
whether in light of the possession by the respondent of
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relevant knowledge concerning those events, it took any
appropriate steps to avert the potential confrontation that
ultimately occurred. Furthermore, the applicant
challenged the respondent on the basis that the
punishment of dismissal, did not “fit the crime”, having
regard to all of the circumstances as they arose.
4. Mr Chalk gave evidence. He testified that he became
aware that Mr Attkins had an affair with his wife,
following which she fell pregnant to him with the child
being born in March 2000. This devastated Mr Chalk.
He said that Mr Attkins showed total disinterest in the
birth of the child, and for some time, denied paternity.
Mr Chalk testified that he mentioned his personal
problems to Mr Woolfrey, the then Vice President of the
HBI operation. This was mentioned in the context of
discussions also about his work performance. Apparently,
Mr Chalk felt aggrieved that he had not been promoted
in his employment, contrary to what he said were
undertakings previously given to him by his supervisor.
It was Mr Chalk’s evidence that he saw Mr Woolfrey about
these matters at least twice, possibly three times. Mr Chalk
conceded that he did not however, discuss the details of
his personal problems with Mr Woolfrey, but did say he
was having difficulties at home with his wife. He testified
that he also confided in Mr Fenwick about these matters.
5. It was common ground that Mr Chalk worked in the
utilities plant and Mr Attkins worked in the gas plant,
broadly on opposite sides of the plant operation site. His
evidence was that he saw Mr Attkins in the workplace on
shift changeover in the “lodge” and in the car park, mainly
the latter.
6. Mr Chalk gave evidence about the events of 24 and 25
April 2000. He said that he arrived on his pushbike and
parked it in the allocated area. He said that he saw other
employees looking at him and laughing at him.
Apparently, the fact that Mr Attkins and Mr Chalk’s wife
had a liaison was common knowledge on the plant. He
proceeded inside the main gate. He saw Mr Attkins, whom
he described as having “a smug look on his face”. Another
employee, Mr Cheape, was also present. Mr Chalk said
that he hit Mr Attkins. He did not know why he hit him
but referred to the culmination of all he had to go through
in relation to Mr Attkins affair with his wife and the birth
of a child. He testified that he did not regard himself as a
violent person prior to the circumstances arising with Mr
Attkins.
7. Following the altercation, an investigation was undertaken
as set out in the agreed statement of facts above. During
this Mr Chalk broke down. He said that he had told Mr
Woolfrey about having personal problems but the
respondent did nothing about it.
8. There was also evidence that Mr Chalk had an earlier
altercation with Mr Attkins at the Finucane Island Club
out of hours in or about September 1999. After inviting
Mr Attkins outside Mr Chalk testified that Mr Attkins
offered him “a free swipe” following which Mr Chalk hit
Mr Attkins several times. Another employee and friend,
was also present on this occasion. This incident also arose
out of Mr Attkins’ sexual liaison with Mr Chalk’s wife. A
further incident occurred in or about November 1999
between Mr Chalk and another employee Mr X. This
occurred at work in a small “donga” where Mr Chalk
asked Mr X whether he was having or had had a
relationship with his wife and Mr X said he had. Mr Chalk
then hit Mr X in the face once. There appeared also on
the evidence, to have been another incident in or about
November 1998, when Mr Chalk also became physical
with another employee Mr Y, out of working hours, for
the same reason. Mr Chalk said that he lost control of
himself on these various occasions and there was no
retaliation.
9. Mr Chalk said that he was aware of the respondent’s policy
in relation to physical violence in the workplace and knew
that the company took these matters seriously, which
could include the penalty of dismissal.
10. As a result of the inquiry process, Mr Chalk was
dismissed. During the course of the process, the
respondent did become aware of the incident at the
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Finucane Island Club with Mr Attkins, but did not become
aware of the other altercations until after the dismissal of
Mr Chalk.
Mr Whitaker also gave evidence on behalf of the applicant.
He has been employed by the respondent as an area coordinator in charge of part of the operations workforce.
He has been engaged both on green shift and blue shift
and worked with Mr Chalk on the latter. Mr Whitaker
attended the disciplinary investigation with Mr Chalk on
25 and 26 April 2000. He testified that either he or Mr
Chalk raised the issue of a staggered shift start as a
possible solution to the difficulties between Mr Chalk
and Mr Attkins in the workplace. On the resumption of
the disciplinary investigation on 26 April Mr Whitaker
was surprised to hear that there was already a staggered
start put in place, because to his knowledge, working
closely as he did with Mr Chalk, he was not aware of it
and had never seen this occur. He also said that from his
own knowledge, he was not aware of any assistance
provided by the respondent to Mr Chalk, in light of Mr
Chalk’s personal difficulties.
Finally, Mr Whitaker testified that as far as he had known
Mr Chalk, he always appeared to be a fairly quiet and
mild mannered person, not usually prone to getting angry.
The respondent called a number of witnesses. These
included Mr Walker, team leader for the operations red
team; Mr Attkins; Mr Caletta, an area co-ordinator at the
material times; Mr Fenwick, the team leader for the “blue
team”; Mr Woolfrey, Vice President operations at the
material time, presently project director; Mr Williams,
the operations superintendent; Mr Calvert, the human
resources manager; and Mr Davila, the operations
manager for the respondent.
Mr Attkins was employed by the respondent as a GMP
technician in the gas plant for approximately three years.
He worked in the “red team”. He testified that he met Mr
Chalk’s wife in about June in 1999 at a social function.
As a result of this meeting, a short sexual relationship
took place but Mr Attkins denied there was any lengthy
“affair” between him and Mr Chalk’s wife. It was Mr
Attkins’ evidence that he initially did not know whom
the woman was, but shortly thereafter did. He testified
that approximately two weeks after their liaison, Mr
Chalk’s wife told him that she had told Mr Chalk about
their relationship. Mr Attkins testified that he subsequently
found out later in 1999 that Mr Chalk’s wife was pregnant
and she said that he was the father of the child.
Mr Attkins gave evidence about an incident out of working
hours at the Finucane Island Club. He said that this was
in or about September 1999 and both he and Mr Chalk
went outside of the club following which Mr Chalk
accused him of having a sexual relationship with his wife.
Mr Attkins said he did not deny this and was abused by
Mr Chalk. An altercation took place in relation to which
Mr Attkins testified that he gave Mr Chalk “a chance to
get a swing at him” for what had occurred. He said that
he felt guilty and he thought this would be the end of it.
Another employee, Mr Caletta was present at this time
and restrained both of them. Somewhat surprisingly, the
evidence was that all three of them then left the premises
together in the same taxi and travelled to a nightclub.
Mr Attkins also gave evidence about the death threat. He
said that this occurred prior to Christmas in 1999. Both
he and Mr Chalk were in the technicians “humpy” just
prior to handover on a shift and Mr Chalk said he wanted
to speak with him outside. They went outside and Mr
Chalk said, “he wanted to kill me” “if I harmed his family
he would kill me.” Mr Attkins then reported this incident
to Mr Walker. As a result, Mr Walker put in place with
Mr Attkins an “informal arrangement” whereby Mr
Attkins would leave shift early and arrive for his shift
late each day, to avoid Mr Chalk. It was Mr Attkins’
evidence that he did this as much as he could although
matters arising on the plant sometimes prevented this.
Apparently Mr Walker from time to time asked Mr Attkins
if the arrangement was working, however, it seems that
Mr Walker never asked Mr Attkins what time he was
starting or leaving each shift.
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17. As to the events of 24 April 2000 and onwards, Mr Attkins
gave evidence generally about the assault. He said that
on the day, Mr Chalk was extremely aggravated but did
not say anything to him at the time that he hit him. It is
also to be noted that despite the assault having been
described as a “vicious attack” Mr Attkins, on the
evidence, did not appear to have suffered any injuries or
obvious facial markings as a result.
18. Mr Caletta was employed by the respondent as an area
co-ordinator. He was also involved in the respondent’s
peer support programme for employees with family
difficulties etc. Mr Caletta, who was a good friend of Mr
Attkins in 1999, gave evidence about the incident at the
Finucane Island Club and his involvement on 24 April
2000. As to the April 2000 incident, he said that when he
was taking Mr Attkins home in his car, Mr Attkins was
upset. Mr Caletta arranged for Mr Walker to go to Mr
Caletta’s house to discuss the incident with Mr Attkins.
Mr Davila was also contacted about the incident at about
this time.
19. According to Mr Caletta, the liaisons between Mr Chalk’s
wife and other employees were common knowledge
around the plant. He also testified that he had known Mr
Chalk since in or about January 1997 and always found
him to be friendly and did not know him to be in any way
a violent person.
20. Mr Fenwick had been employed by the respondent as its
team leader for “blue team.” He testified that he had heard
rumours in relation to Mr Chalk’s wife, one of which
concerned Mr Attkins. Mr Fenwick gave evidence about
discussions he had with Mr Chalk concerning Mr Chalk
being promoted to a “high impact” position. These
discussions continued on from those held with Mr Chalk’s
previous supervisor, Mr Vardy. Mr Fenwick gave general
evidence about his role in the investigation and subsequent
disciplinary inquiry following the assault. He testified
that during the disciplinary investigation, he recalled Mr
Chalk getting quite upset about the matters of which he
was speaking and on occasions, had to leave the room.
As to Mr Chalk’s version of the events, Mr Fenwick said
he recalled Mr Chalk saying that he came face to face
with Mr Attkins and this led him to explode. He also
recalled Mr Chalk saying in the interview that other
employees “sniggered” at him on the morning of the
incident when he arrived at the plant. Mr Fenwick could
not recall whether these employees were spoken to.
21. As to the response by the respondent to the Mr Chalk’s
circumstances, it was Mr Fenwick’s view that it was a
mistake for the respondent to not do enough to assist him
when it had knowledge of his problems. He testified that
if he had knowledge of these matters he would have raised
the difficulties with both Mr Chalk and Mr Attkins,
counselled them, and put in place a programme to manage
the situation. He described the lack of follow up with Mr
Chalk in relation to the death threat issue as unusual.
22. Mr Walker testified that prior to the final incident in April
2000 involving Mr Chalk, Mr Attkins came to see him to
tell him that at a shift changeover Mr Chalk had made a
threat to kill him. He said that Mr Attkins appeared
nervous and upset. He discussed this with Mr Attkins
and in an endeavour to ensure that it did not occur again,
an “informal” process was to be put in place, whereby
Mr Attkins would leave early at the end of each shift and
start later at its commencement. In both cases, this was to
be about 15 minutes. Mr Walker mentioned this to other
personnel of the respondent, including it seems, Mr
Williams. Importantly and somewhat remarkably, there
appeared to have been no contact made either by Mr
Walker or anyone else, with Mr Chalk as to either the
threat itself, or the arrangement for Mr Attkins to finish
early and start later. I say something further about this
below.
23. In cross-examination, Mr Walker said that he understood
the background involving Mr Attkins and that he had an
affair with Mr Chalk’s wife and there was an issue of
paternity in relation to her child. Mr Walker’s evidence
as to why he did not take the threat further was that Mr
Attkins told him that he did not want to progress it and
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furthermore, he thought that if the matter was further
progressed, it may only make matters worse between
them.
Mr Woolfrey testified that in about mid 1999 Mr Chalk
approached him at the workplace to discuss his work
performance. Apparently, Mr Chalk was concerned that
he had not been promoted to a further level as an operator,
as undertaken by his then team leader, Mr Vardy. Mr
Woolfrey then raised this with other personnel at the
respondent, and he was informed that both Mr Chalk and
Mr Vardy were working on this matter. This was in turn
passed on to Mr Davila.
In early January 2000, Mr Chalk again approached Mr
Woolfrey about his work performance. Apparently, Mr
Chalk’s work performance had been declining, and Mr
Woolfrey had previously been made aware of this in his
earlier discussions. In this meeting, Mr Chalk told Mr
Woolfrey that he was having some problems at home and
difficulties sleeping. Mr Woolfrey said that Mr Chalk told
him that he was having “problems at home between me
and my wife.” There was no discussion as to the specifics
of these problems however Mr Woolfrey indicated that
counselling was available if it was needed. Mr Woolfrey
said that at this time, he was aware of a rumour that Mr
Chalk’s wife had had an affair with someone on the
respondent’s plant. Mr Woolfrey then had further
discussions with Mr Williams, advising him of the
ongoing concern expressed by Mr Chalk about his
promotional prospects and also that if Mr Chalk required
counselling, then he should receive it.
As to the disciplinary process on 25 and 26 April 2000,
Mr Woolfrey was not directly involved. However, on 26
April, he had occasion to see Mr Davila. Mr Davila
informed him of the altercation involving Mr Chalk and
Mr Attkins and queried Mr Woolfrey as to whether Mr
Chalk had spoken to him about having personal problems.
It was Mr Woolfrey’s evidence that he told Mr Davila
that the only issue he had spoken to Mr Chalk about was
in relation to his work performance.
In cross-examination, Mr Woolfrey conceded that if he
had become aware of a death threat in the work place,
then those involved should have been interviewed and a
full investigation undertaken. Mr Woolfrey also gave some
general evidence about staggered shifts and their
unsuitability in his opinion, from an operational point of
view.
Mr Williams has been employed by the respondent as its
operations superintendent. He testified that in about mid
1999 Mr Vardy came to see him to discuss some problems
he was experiencing with Mr Chalk. This included
apparently, Mr Chalk leaving early without explanation,
and a general decline in Mr Chalk’s work performance.
These issues led Mr Williams to make inquiries of others
in the workplace, including Mr Walker. Mr Williams was
informed that Mr Chalk was having some difficulties in
his home life. Mr Williams was aware that Mr Chalk’s
wife had moved out of their home.
In subsequent discussions between Mr Williams and Mr
Chalk, Mr Williams was informed that Mr Chalk was
having personal difficulties and that his work performance
was suffering. Mr Williams testified that he did not want
to be made aware of his personal problems, but he did
need to discuss how they were affecting his work. There
were apparently further discussions over the next six to
nine months, between Mr Williams and Mr Chalk about
his ongoing work performance.
At the respondent’s 1999 Christmas party, Mr Williams
questioned Mr Walker and Mr Attkins as to why there
were only a few employees from his work team present.
Apparently Mr Walker informed him that this was because
Mr Chalk’s wife was going to be present and she was
pregnant with Mr Attkins’ child. This surprised Mr
Williams as he thought at that point that the child belonged
to another employee Mr X. Subsequently, in or about
January or February 2000, Mr Williams became aware
from Mr Walker, that there were difficulties between Mr
Chalk and Mr Attkins in communicating on the job, and
that Mr Attkins had had a sexual liaison with Mr Chalk’s
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wife. Mr Walker also informed Mr Williams that there
had been a previous altercation between Mr Chalk and
Mr Attkins out of working hours at the Finucane Island
Club. This then alerted Mr Williams to what Mr Chalk’s
personal problems may have been.
It also was Mr Williams’s evidence that he had been aware
of other rumours that Mr Chalk’s wife had had relations
with other employees, including Mr X. Mr Williams
testified that he did not take any formal steps in relation
to these matters, as he thought that the situation was being
managed by Mr Walker, with Mr Attkins leaving early
and starting late to avoid contact with Mr Chalk. Mr
Williams also testified that he did not think that Mr Chalk
would assault Mr Attkins at work as the incident at the
Finucane Island Club involved alcohol and whilst at work,
because they were on different shifts, the potential for
contact was minimised.
In cross-examination, Mr Williams said that in relation
to staggered shifts, whilst they were not desirable, had
there been a formal staggered start for Mr Attkins and
Mr Chalk, and it had been strictly applied, then the assault
may never have taken place. However, Mr Williams did
not follow up with his supervision, how the “informal”
arrangement was working. This was left to them.
Furthermore, Mr Williams conceded that if he had been
made aware of the threat by Mr Chalk to kill Mr Attkins,
and that threat being real, he would have pursued the
matter with Mr Chalk. He said that on becoming aware
of it, Mr Walker should have raised the matter with him
and he would have got involved and dealt with it. The
general thrust of Mr Williams’ evidence was that he
thought that Mr Chalk’s work performance problems were
principally work related.
The evidence of Mr Williams also was that he thought
that staggered shifts as a rule were problematic and that
in the circumstances of Mr Chalk, it would be
unacceptable to have him back in the workplace following
an act of violence committed at work. He expressed
concerns in relation to the safety consequences of Mr
Chalk and Mr Attkins being in the workplace together.
As the respondent’s human resources manager, Mr Calvert
was involved in the incident between Mr Chalk and Mr
Attkins, including the disciplinary inquiry that took place
on 25 and 26 April 2000. Mr Calvert gave evidence
generally about the process undertaken, some of which
was the subject of the agreed statement of facts between
the parties. He testified that at the conclusion of the inquiry
process, the respondent made the decision to dismiss Mr
Chalk because the respondent had an incident that
constituted a serious safety breach on site,
notwithstanding the extenuating circumstances in terms
of the personal difficulties between Mr Chalk and Mr
Attkins. Also the subject of Mr Calvert’s evidence was a
discussion after the dismissal of Mr Chalk, involving Mr
X. This referred to the previous workplace incident in
November 1999 when Mr Chalk struck Mr X, following
discussions between Mr Chalk and Mr X about Mr
Chalk’s wife.
Mr Calvert also gave evidence about the difficulties of
introducing a staggered shift arrangement and his
concerns for workplace safety if Mr Chalk was reinstated.
Also tendered in evidence through Mr Calvert, were the
respondent’s “swipe card” records, which refer to
employee movements in and out of the operations
gatehouse, specifically showing the times of entry and
exit of Mr Attkins and Mr Chalk in the period 12 January
to 24 April 2000.
Mr Davila is presently employed by the respondent as
operations manager. He testified that on 24 April 2000
he was contacted by Mr Walker to advise of the incident
that occurred between Mr Chalk and Mr Attkins. An
investigation was then put in train. Mr Davila was not
personally involved in the investigation process but was
kept informed. As a result, Mr Davila was involved in the
disciplinary inquiry. In the period between the meetings
on the two days in question, Mr Davila spoke to Mr
Woolfrey about Mr Chalk’s comment that he had spoken
to Mr Woolfrey about his personal problems and that the
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respondent did nothing to assist. Mr Woolfrey indicated
to Mr Davila that there were no discussions between him
and Mr Chalk as to personal matters. Some discussion
took place in relation to the possibility of a staggered
shift, and Mr Davila was informed that there had been an
“informal” procedure put in place whereby Mr Attkins
left early and started late.
37. Having considered the circumstances, particularly that
Mr Chalk assaulted Mr Attkins without, as Mr Davila
put it, provocation, his decision was that on safety
grounds, Mr Chalk’s employment should be terminated.
38. As to the “informal” arrangement, Mr Davila testified
that he did not inquire, nor did he have any knowledge,
as to whether this process was effective in keeping both
Mr Chalk and Mr Attkins apart in the workplace. He said
however, this would have made no difference to his
decision to dismiss Mr Chalk. Mr Davila agreed that the
personal circumstances of Mr Chalk would make most
people very upset and angry. Mr Davila said that if Mr
Chalk had had discussions with someone at the respondent
about his personal difficulties, then the respondent would
have some responsibility to act and this may have led to
a different response. As to the death threat issue, Mr
Davila testified that he was aware of this and it did form
some part of his decision making process to dismiss Mr
Chalk, however, he did not raise this matter with Mr Chalk
during the disciplinary process. Accordingly, Mr Chalk
never had the opportunity of responding to this matter.
39. It also was Mr Davila’s evidence that he was satisfied
that the respondent had taken action to stop Mr Atkins
and Mr Chalk coming into contact in the workplace. In
Mr Davila’s opinion, the responsibility for the assault lay
with Mr Chalk and his conduct posed a serious safety
issue for the respondent. He also expressed the view that
given Mr Chalk’s history, he would be concerned about
reinstating him because of the prospect of the recurrence
of such incidents. Mr Davila expressed reservations about
the practicability of a staggered shift arrangement, similar
to the views expressed by other witnesses for the
respondent.
Findings and Conclusions
40. It was common ground, as set out in the agreed facts, that
an assault did take place in the workplace on 24 April
2000 between Mr Chalk and Mr Attkins. Mr Chalk freely
admitted that he struck Mr Attkins in the circumstances
as outlined in the statement. It was abundantly clear to
the Commission from the evidence that Mr Chalk was
under extreme emotional stress by reason of the sexual
liaison between Mr Attkins and Mr Chalk’s wife that
occurred prior to the assault taking place. I have no doubt
on the evidence that the birth of a child as a result of this
liaison, and the ensuing denial of paternity by Mr Attkins,
substantially aggravated Mr Chalk’s emotional turmoil.
In my view, the circumstances leading up to the assault
on 24 April did constitute circumstances of provocation.
Indeed, it is difficult to imagine a greater circumstance
of provocation between two co-employees.
41. On the evidence I am also satisfied and I find that Mr
Chalk did strike another employee Mr X in or about
November 1999, which event was not then known by the
respondent. I find also that Mr Chalk and Mr Attkins had
an altercation at the Finucane Island Club, out of hours,
of which incident the respondent was aware as a result of
the inquiry process. On this occasion, Mr Attkins invited
Mr Chalk “to have a free hit” as he put it, obviously
because of the circumstances of his relationship with Mr
Chalk’s wife. I am not of the view that in all the
circumstances of that incident, the respondent can rely
upon it in justifying Mr Chalk’s dismissal. Nor from the
evidence, did it appear that the respondent sought to rely
upon it or indeed for that matter, the incident with Mr X,
as a basis for the dismissal of Mr Chalk.
42. It was also the case, and I find, that Mr Chalk made a
threat to kill Mr Atkins in the workplace. I also find, that
upon the respondent being advised of this, it did not,
through its supervision, conduct any investigation as to
first whether such a threat was actually made and secondly,
the reason for it and what steps should be put in place to
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deal with it. In relation to this matter, I also find that the
responsible supervisor, Mr Walker did put in place what
was described as an “in formal arrangement” so that Mr
Atkins could arrive a little later to start work, and leave
work a little earlier each shift. However, I am also satisfied
on the evidence, in particular having regard to annexure
“DC7” to the witness statement of Mr Calvert and the
terms of exhibit R7, that despite this “informal
arrangement”, Mr Attkins did not regularly start late or
leave early, as the arrangement contemplated.
I am also satisfied on the evidence and I find that no one
from the respondent appeared to follow up on this
“arrangement” to ensure that it was being adhered to by
Mr Attkins. It seemed on the evidence, that almost total
reliance was placed by the respondent upon Mr Attkins
to adhere to the arrangement himself. This is so
notwithstanding the availability of the detailed records
in relation to movement of employees into and out of the
respondent’s premises, as contained in exhibit R7.
In relation to Mr Chalk’s personal circumstances and the
liaisons between his wife and Mr Attkins, I am satisfied
that Mr Chalk did refer to the fact that he was having
problems in his personal life involving his wife to Mr
Woolfrey and others at the respondent were aware of this.
This was certainly the case by early 2000, as the evidence
of Mr Williams made plain. Therefore, I am of the view
that the respondent had actual knowledge at the material
times, that Mr Chalk was experiencing significant
difficulties in his personal life, that impacted on him, and
others, in the workplace. It was also apparent to me on
the evidence that Mr Walker and latterly Mr Williams
were aware of the general nature of those personal issues,
as relating to liaisons between Mr Chalk’s wife and other
employees of the respondent, in particular for present
purposes, Mr Attkins. In my opinion, there was a clear
connection, indisputably, between Mr Chalk’s personal
difficulties, and the workplace.
From these findings, and from the evidence generally, it
was clear to the Commission that Mr Chalk needed
assistance in dealing with these matters. Whilst on the
evidence I am satisfied and I find that Mr Chalk was
advised of the availability of counselling, this was a
relatively passive response to a matter which in my view,
required active intervention by the respondent, because
of the clear connection between Mr Chalk’s personal
difficulties, and the workplace. In my opinion, the
respondent had, in such a circumstance, given the
propensity for the issues involved to impact on other
employees of the respondent, as a part of its duty of care,
an obligation to act positively and not passively in this
matter.
There is in my view a distinction to be drawn between
personal circumstances impacting upon an employee,
totally unrelated to the workplace and those circumstances
where the personal matters involve other employees of
the same employer. The circumstances surrounding Mr
Chalk, of which on the evidence I am satisfied the
respondent was reasonably aware prior to the assault on
Mr Attkins on 24 April 2000, required, both in terms of a
common law duty of care and probably also statutory
responsibility under occupational health and safety
legislation, an active response. There was no active
response in my view, which adequately addressed the
situation.
Moreover, the fact of the death threat made by Mr Chalk to
Mr Attkins should have, in retrospect, placed the respondent
on notice that they were dealing with a most serious issue
of personal relationships in the workplace. Whilst the
Commission does not wish to be overly critical of the
supervisor involved, as no doubt he thought he was taking
the correct steps at the time based upon his judgment of the
situation, with the benefit of hindsight, the respondent’s
reaction to this situation was, in my view, wholly
inadequate. The respondent did not, on being informed of
such a serious matter, investigate it and involve the alleged
perpetrator, Mr Chalk. Had this occurred, it might well be
the case, that steps formally put in place to manage the
situation, could well have averted the ultimate incident
leading to Mr Chalk’s dismissal.
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48. In my opinion, it is quite open to infer on the evidence as
a whole, and I do so, that had the respondent then
implemented a formalised “stagger”, involving both Mr
Attkins and Mr Chalk, and accompanied this response
by other proactive measures such as workplace
counselling, then it would have been more likely than
not, that neither Mr Chalk nor Mr Attkins would have
come into contact in the workplace at all and the assault
which led to the dismissal and the other incidents, may
well have never occurred.
49. Furthermore, I am satisfied and I find, that during the
disciplinary investigation process, Mr Davila did raise
the issue of Mr Chalk’s personal problems with Mr
Woolfrey. Mr Davila was not advised that Mr Chalk did
mention to Mr Woolfrey previously that he was having
personal problems with his wife, as Mr Chalk said during
the investigation process. In my view, this is not an
insignificant matter. Mr Davila, to his considerable credit,
admitted that had the respondent had knowledge of the
difficulties being experienced by Mr Chalk then it had an
obligation to act and to do something about it. On the
evidence, this did not properly occur.
50. Undoubtedly, fighting in the workplace can never be
condoned. The contemporary law however, is such that a
fight in the workplace does not automatically lead to the
conclusion that dismissal must follow the event: Mount
Newman Mining Co Pty Ltd v AWU (1983) 63 WAIG
2397; William Hull v City of Mandurah (1998) 81 WAIG
693; Appeal by Tenix Defence Systems Pty Ltd against
decision of Williams SDP, re: Fearnley (2000) 48 AILR
4-285. From the cases, it is clear that all of the
circumstances need to be considered, including whether
the employee concerned was provoked, the circumstances
of the employee such as his or her work record and length
of service, and any other extenuating circumstances: AWU
FIME Amalgamated Union v Queensland Alumina Ltd
(1995) 62 IR 385.
51. In my opinion, having regard to all of the circumstances
of this case, in the context of the equity and good
conscience of the matter, which good conscience is my
good conscience I am of the view that the dismissal of
Mr Chalk was harsh, oppressive and unfair. In so
concluding, as I have noted, the striking of Mr Attkins
on the day in issue was inexcusable. However, it is the
extenuating circumstances, as I have found them to be on
the evidence, that have, on this occasion, swung the
balance in favour of the dismissed employee, thereby
rebutting the presumption that in the absence of
extenuating circumstances, a dismissal for fighting would
not be harsh, oppressive or unfair.
52. The situation obtaining in the workplace between Mr
Chalk and Mr Attkins was a “powder keg” prone to
explosion at any time. The respondent could have taken
steps at any early stage, by active intervention, to avert
what eventually occurred. A formalised “staggered” shift
was, on the evidence, a response reasonably open to the
respondent, in conjunction with other measures that I have
already made reference to.
53. I turn now to consider the question of relief. The applicant
sought the reinstatement of Mr Chalk. This course was
strongly opposed by counsel for the respondent, in the
event that the Commission found unfairness. This
opposition was founded on the fact that given Mr Chalk’s
actions to date, there could be no guarantee that a similar
incident could not re-occur in the future.
54. As the Commission as presently constituted has observed
on previous occasions, the statutory scheme in s 23A of
the Act, when read in the context of the Act as a whole,
makes it plain that the intention of the legislature in this
area was to provide reinstatement as the primary remedy
in the event of a finding by the Commission that an
employee has been dismissed harshly, oppressively or
unfairly. The question of compensation for loss or injury
only arises where the Commission is satisfied that
reinstatement is impracticable, or that the employer has
agreed to pay the compensation.
55. “Impracticable”, as used in s 23A of the Act, does not
mean impossible, but requires a consideration by the
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Commission of all of the circumstances of the particular
matter and an evaluation of the practicability of a
reinstatement order in a commonsense fashion: Nicholson
v Heaven and Earth Gallery Pty Ltd (1994) 126 ALR
233; Liddell v Lembke (1995) 127 ALR 342; Gilmore
and Another v Cecil Brothers FDR Pty Ltd (1996) 76
WAIG 4434.
56. This aspect of this case has caused me considerable
difficulties. I have however, come to the conclusion, not
without some oscillation, having regard to the incidents
that did occur in the workplace, that it would be
impracticable for the Commission to reinstate Mr Chalk.
In this regard, I am particularly mindful of the
respondent’s duty of care obligations, and that there seems
to me to be no way of ensuring, on a long term basis, that
there may not be a repeat of the same circumstances,
perhaps involving another employee.
57. I therefore turn to consider the question of compensation.
This matter is to be approached consistent with the
principles set out in Bogunovich v Bayside Western
Australia Pty Ltd (1998) 79 WAIG 8. Given the way in
which the parties’ cases unfolded, the issue of loss and
injury was not dealt with by the parties. The evidence
before the Commission was to the effect that Mr Chalk
commenced other employment in about late August 2000.
That is all that is before me in relation to this question. In
my view, Mr Chalk should be compensated for his loss
between the date of his dismissal and the commencement
of the new employment at this time, and any ongoing
loss he has sustained, up to the cap on compensation in s
23A(4) of the Act. I am not persuaded that there was, on
the evidence, any basis for a claim for compensation for
injury.
58. I therefore direct the parties to confer as to quantum of
compensation, in light of the Commission’s observations
above, within seven days. Any agreed sum will be
incorporated into the final order to issue in due course.
In the event the parties are unable to agree on quantum,
the matter will be re-listed for this issue to be determined
by the Commission.
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_________________________________________________________________________

Order.
HAVING heard Mr M Llewellyn on behalf of the applicant
and Mr T Power of counsel and with him Mr R Kelly of counsel on behalf of the respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby—
1. DECLARES that Mr Alan Chalk was harshly, oppressively and unfairly dismissed from his
employment, as an EMP technician, by the respondent on or about 26 April 2000.
2. DECLARES that reinstatement of Mr Chalk is impracticable;
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3. ORDERS the respondent to pay to Mr Chalk the
sum of $29,217.16 less any amount payable to the
Commissioner of Taxation pursuant to the Income
Tax Assessment Act 1936 and actually paid.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.
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1.

2.
3.

Reasons for Decision.
The present matter is one referred pursuant to s 44(9) of
the Industrial Relations Act 1979 (“the Act”) by which
the respondent (“the Union”) (deemed to be the applicant
as set out in the amended schedule) claims an allowance
for employees working in specified confined spaces at
the BHP HBI plant in the North West of the State. The
claim is for payment of an allowance fixed at a rate of
$3.50 per hour, in addition to any other payments made.
The applicant in this application, Transfield Pty Ltd
trading as Transfield Operations and Maintenance
(“Transfield”) opposes the claim.
The particulars of the claim by the Union are set out in
the amended schedule of matters referred for hearing and
determination which is in the following terms—
“The Automotive, Food, Metals, Engineering Printing and Kindred Industries Union of
Workers—Western Australian Branch who for the
purposes of this memorandum will be deemed to be
the applicant says its members involved in works on
the BHP HBI-DRI Plant are required as part of the
duties to enter various vessels on the Plant. When
they do so they are required to work in areas that
are defined as confined space in Australian Standard 2865. The disability created when such work
occurs is greater than that which is compensated by
payments already made on site and should have an
individual rate fixed for each hour that the employee
works in a confined space of $3.50 per hour in addition to any other payment made.
The conditions which give rise to the claim exist in
each and every of the following areas of the Plant
and will be required to be inspected by the Commission.
Ore Preparation Plant
All Screen Stations
Rod Mill
Rod Mill Spirals
Discharge Chutes

Ore Dryers
Swirlers
Scrubbers
Combustion chamber
Furnace
ID Fans
Feed Boxers

Reactors
Bucket Elevators
Modfiication Trains 1 & 2
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100 metre level
67 metre level
20 metre level
15 metre level
Ground level
78 metre level &
24 metre level

Lock Hoppers Upper
& Lower
Drum Feeders & Dump
Drums on
73 metre level
Pressure Vessels
85 metre level
All Feed conveyors 7
Discharge chutes &
Diverta Cars
Feed Bin Trains 1 & 2
20 metre level
Recycle Gas Cooler
45 metre level
Reactor Cyclone Valves
78 metre level
Head Chutes
53 metre level
MGO Lock Hoppers
Tromells
Screen Agitators
Diverter Gates on de dusting lines
Cooling Conveyors & fans
Gas Plant
GTE Ducting
Reformers
Furnaces
All pressure vessels
HX403 Module 1 Heat exchanger
Inert Gas generator
Flue gas fans
Utilities
Demin Water Vessels
Coaleser Driers
The respondent denies that the disabilities claimed to exist
by the union are present in any of the areas of the Plant
identified above and say no additional payments are justified over the payments which are currently made on the
site which include payment for working in confined
spaces. The respondent opposes the issue of any order
requiring it pay additional monies for work in the said
areas.”
Contentions of the Parties
4. The Union’s members undertake a range of maintenance
tasks at the BHP HBI plant, in the areas identified in the
schedule set out above. These employees are said to
encounter certain disabilities when performing work. Mr
Kucera submitted that these disabilities include
discomfort due to cramped conditions, dirt and filth, dust,
heat and humidity, and the general anxiety experienced
by employees when working in confined spaces. The
Union accepted that within the terms of the Transfield
Maintenance HBI Agreement 2000 (“the Agreement”)
there exists a site allowance provision which is in the
following terms—
“15.4 Site Allowance
A site allowance of $2.50 per hour (flat) shall be
paid for each hour worked on the work site covered by this Agreement. The allowance is paid in
lieu of any special rates and provisions and covers all factors associated with the site including
but not limited to environmental, dust, heat, confined space, height etc.”
5. A clause in identical terms, was also contained in the
predecessor to the Agreement, that being the Transfield
Maintenance HBI Agreement No. AG 136 of 1997,
registered in the Commission on 31 July 1997 ((1997)
77 WAIG 1966). It was the submission of the Union that
the present clause 15.4 of the Agreement does not
adequately compensate for the disabilities encountered
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by employees when working in the confined spaces as
set out in the amended schedule.
6. Mr Mitsopolous, as agent for Transfield, strongly opposed
the Union’s claim. He submitted that the claim was for a
new allowance that must be assessed against the
established tests for such a matter, under the
Commission’s Wage Fixing Principles (“the Principles”).
Transfield submitted that the present site allowance in
the Agreement, was appropriate for a maintenance
operation and contemplated all of the relevant disabilities
present on the HBI site. Furthermore, and importantly in
their submission, it was said by Transfield that there had
been no change in the conditions under which work has
been performed, since the inception of the maintenance
works, to warrant any re-consideration of the site
allowance, paid in recognition of all disabilities, including
confined space.
7. Mr Mitsopolous submitted that the conditions under
which the employees at the HBI site worked, were very
similar to conditions existing at other downstream
processing plants throughout this State, for example those
obtaining in ore preparation plants and gas plants,
common to a number of other mining and petrochemical
operations. It was submitted by Transfield that hot, dirty
and dusty conditions are in existence on the site, but this
was to be expected and was contemplated by the parties
when entering into the Agreement and its predecessor.
Transfield also submitted that to the extent that the claim
by the Union flows from any concerns as to the safety of
entering into confined spaces, the Commission should
apply the well established principle that safety matters
should not be commuted to money payments: Ermani
Constructions Pty Ltd v Australian Workers Union, NSW
Branch and Anor (1988) 23 IR 346. On all of these bases,
Transfield submitted that the Union’s claim should be
dismissed.
Evidence
8. The Commission was assisted by detailed on site
inspections in relation to the areas the subject of the claim.
Furthermore, the Commission has been assisted by
evidence adduced on behalf of both the Union and
Transfield, in relation to their respective positions
concerning the claim. I do not propose to traverse all of
the evidence led in the proceedings, but provide the
following as a summary of the material evidence.
9. Mr Ferguson is the state secretary of the Union. He gave
evidence as to his involvement in particular, on the
construction phase of the HBI project. Additionally, he
gave evidence in relation to a two stage allowance awarded
by the Commission during the construction phase, for
welders and others, who worked in certain vessels on
site (See (1997) 77 WAIG 3019). In that case, it was
concluded that for employees working within the 16
reducing gas reactors and four gas coolers during
construction, an additional allowance should apply, for
conditions not contemplated by the rate fixed for confined
spaces in the then construction industrial agreement. Mr
Ferguson also testified that he had been informed by
employees at the HBI site about the conditions that they
encountered involving excessive heat, dust, and noise in
various parts of the plant.
10. Evidence was also adduced on behalf of the Union from
Messrs Martinac, Slater and Waiwatai. These witnesses,
employees of Transfield in the maintenance work force,
gave evidence about the conditions that they encountered
in the various areas in which they worked, covered by
the claim. Mr Martinac gave evidence about working in
areas including the ore dryers; ID fans; swirlers;
scrubbers; the combustion chamber; feed boxes; the
reactor area including bucket elevators; lock hoppers;
drum feeders and the pressure vessels and various
conveyors and chutes. He described many of the confined
space entry conditions as being very hot and dusty, with
the presence of noxious gases on occasions. He also gave
evidence of very cramped conditions in which some
maintenance work has to be performed, in particular in
the reactor area and the lock hoppers. In particular, Mr
Martinac described the nature of a confined space entry
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into the pressure vessels, as being very dusty with the
presence of gases. He described these entries as being
somewhat frightening and areas that he and others do not
like to get into.
Mr Martinac also described the type of personal protective
equipment (“PPE”) that maintenance employees are
required to wear. This can extend up to full protective
suits and the use of breathing apparatus. In crossexamination, Mr Martinac testified that whilst the
conditions under which work had been performed were
basically the same as they had been previously, his
perception was that there were safety issues in relation to
safety systems and a lack of training at the plant. He also
gave evidence about his role in the preparation and coordination of confined space entries on the site and the
permit system for same, including the use of work
instructions.
Mr Slater has been employed by Transfield since February
1999 and gave evidence about a number of areas including
the ore preparation plant; the gas plant; the reactors;
trommels; and other areas. The tenor of Mr Slater’s
evidence was similar to that of Mr Martinac, describing
the often hot humid and dirty conditions existing in the
various areas of plant identified. He also described the
effect of the ambient temperature at the HBI site and the
effect of doing maintenance work next to live plant, which
exacerbated the heat conditions. Mr Slater also referred
to the often cramped position in which some of the
maintenance works in these areas have to be conducted.
In particular, Mr Slater testified in relation to work done
within the absorber columns. He said that this work often
involved employees becoming wet with benfield solution,
a particularly strong smelling substance with an offensive
odour. Whilst Mr Slater described these conditions, he
conceded in evidence, as did Mr Martinac, all of the
conditions he described have been present in the various
work areas he has experienced, since the time of his
employment by Transfield. He did testify however, that
there had not been in his experience, any improvement in
the disabilities experienced.
Mr Waiwatai is a part of the crew described as the “reactor
rats”. The Commission understands this to describe the
crew responsible for cleaning of the reactors in a shut
down operation. Mr Waiwatai described the cleaning
process inside the reactors. This at one stage entailed the
cleaning employees wearing full thermal suits, because
of the high temperature, even after the reactor vessel had
being given sufficient time to cool down. The cleaning
process involves suction of product out of the reactor and
lancing build-up on the reactor walls. In the latter case,
some “hot spots” can still be encountered, resulting in
very high bursts of temperature. Mr Waiwatai also
described the conditions as extremely filthy and on exiting
the reactor the employees are generally covered in black
iron ore product that goes throughout their clothing.
He testified that in the plenum area of the reactor, the
space is confined and employees need to adopt a stooped
position to work. Some noxious gases are also present
which require the wearing of P2 masks. In crossexamination, Mr Waiwatai also conceded that the work
conditions inside the reactor have generally not changed.
However, one change has been a new system to
significantly reduce the temperature inside the reactor
before entry, bringing it down to less than 100 degrees
centigrade. Previously apparently, temperatures used to
be as high as 600 degrees centigrade at the time of entry.
Additionally, employees entering the reactor for cleaning
can only stay in the reactor for a limited period up to a
maximum of 30 minutes.
Transfield called two witnesses. The first witness, Mr
Graham, who has been employed at the HBI site as a
senior supervisor for Transfield for about four years. He
has had some 30 odd years experience in the construction
and maintenance industries. This experience included
work mainly in the petrochemical industry around
Australia and also the nickel industry. Mr Graham’s
specific area of involvement presently at the HBI plant is
in relation to shut down maintenance work in the reactor
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bricquetting area. He gave evidence generally about this
process. It involves isolation of the reactor train;
ventilation of the system; the removal of cyclone valves
and the commencement of the cleaning process. He
testified that the cleaning process usually starts about 24
hours after the cyclone valves of the reactors have been
removed. Once this process commences, in the plenum
area, the residue product is lanced to assist in cooling,
which takes approximately three to four days.
17. The cleaning process then continues to remove any carryover ore fines. The cleaning crew then progress down the
reactor to the grid level. Mr Graham testified that a
significant improvement in the process in his view is the
new system that enables the reactor to be cooled down as
referred to by Mr Waiwatai in his evidence. Using this
system, employees do not now need to wear a full thermal
suit as they did previously.
18. Once the cleaning work is completed, any necessary
welding work to perch piping is completed. In this regard,
Mr Graham said that welders are exposed to a small
amount of fumes, but a “de-duster” is used to create a
draft in the piping. Mr Graham testified that a normal
reactor shut down takes about 30,000 man hours over a
21 day period, involving approximately 10,000 hours in
confined spaces. On the basis of approximately 10 shut
down’s each year, it was Mr Graham’s evidence that the
cost of the Union’s claim, in the reactor area only, would
amount to approximately $350,000.00 per annum. Mr
Graham testified that he has worked in most, if not all
areas of the plant in the commissioning stage and was of
the view that the basic operation of the plant is very similar
to other process plants in which he has been employed.
Whilst in cross-examination Mr Graham agreed generally
with many of the disabilities described by the Union’s
witnesses, he also testified that in the main, the disabilities
on the site are not new and there has been no significant
change.
19. Mr Hemsley is the senior process safety supervisor at the
HBI site. His prime responsibility is to identify and deal
with safety hazards on site, including confined space
entry. Mr Hemsley outlined in some detail the confined
space entry system in operation at the HBI site.
Additionally, he was cross-examined in relation to various
disabilities existing in certain parts of the plant operation.
Mr Hemsley agreed that in many of these confined space
entries, there is involved work which is dirty, hot and in
some cases, performed in cramped conditions.
Additionally, Mr Hemsley said that in the nature of a
generic document, work instructions do not anticipate
all of the actual conditions experienced when performing
a confined space entry job. It was also Mr Hemsley’s
evidence that from his experience, the only truly unique
aspect of the HBI plant is the DRI process. Other
processes involving gases and other plant operations were
not new and not unique in this State.
Conclusions
20. The Union claim in this matter is that the disabilities
existing at the HBI site in relation to confined space entry
work, are such that an additional allowance should be
provided to employees, to compensate for such
disabilities, in addition to the existing allowance
prescribed in the Agreement.
21. A significant hurdle that the Union is required to surmount
in the present claim is the appropriate test pursuant to the
Principles. It is trite to observe, that the Commission is
obliged to determine the claim within the confines of the
Principles: Alcoa of Australia Ltd & Electric Power
Transmission and Others v the Amalgamated Metal
Workers and Shipwrights Union of Western Australia and
Electrical Trades Union of Workers of Australia (Western
Australian Branch), Perth (1988) 68 WAIG 1690 at 1691.
In the context of the present claim, the claim must satisfy
the requirement of Principle 5—Adjustment of
Allowances and Service Increments. In short, this requires
the claim to be tested against work value changes. This
test is that any change in work value must constitute such
a significant net addition to work requirements to warrant
additional compensation in relation to the work to be
performed.
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22. This requires in the final analysis, a conclusion that the
circumstances under which the relevant work is
performed, are not contemplated by the rates of pay or
allowances contained in the Agreement and, most
importantly, there exists a significant net addition to the
conditions under which the work is performed, to warrant
a change on work value grounds.
23. Considerable reliance was placed by the Union on the
decision of the Commission in AFMEPKIU v John
Holland Construction and Engineering Pty Ltd (1997)
77 WAIG 3028, noted above in the evidence of Mr
Ferguson. In that case, the Commission awarded a
separate allowance for employees performing welding
and other duties, in certain prescribed vessels on the HBI
construction site, as it then was. Significantly, in that case,
not only did the claim relate to construction works being
then undertaken, but also, was limited in its extent to the
reactors and gas coolers then being constructed. The
additional payment awarded in that case, also applied to
the exclusion of the confined space allowance prescribed
under the relevant construction agreement.
24. I have carefully considered all of the evidence and the
careful and thorough submissions put by Mr Kucera and
Mr Mitsopolous in this matter. I have also taken into
account the conditions the Commission observed whilst
on inspections at the HBI site. From the evidence and the
inspections, I have no doubt that on occasions, employees
engaged on maintenance work in some of the confined
spaces the subject of this claim, work under quite arduous
conditions. I have no doubt that some of the work in
question is very dirty and involves considerable heat and
humidity. Indeed, there was considerable common ground
on the evidence between witnesses for both the Union
and Transfield in relation to these matters. This applies
in particular in my opinion, to the reactor cleaning crew.
25. However and significantly, to their great credit, the
employee witnesses of the Union testified that although
these working environment conditions are present, there
has been little change in relation to those working
conditions, since the operations maintenance phase of the
HBI plant commenced. There was also some evidence
of an improvement in the temperature of the reactors prior
to entry for cleaning purposes.
26. Given the manner in which the present matter has come
before the Commission, and the terms of the Principles,
the question that must be determined is has there been
any change in conditions or circumstances to warrant the
creation of a new allowance, which conditions could not
be said to have been contemplated within clause 15.4 of
the Agreement. As set out above, the present site allowance
contemplates all range of disabilities, including confined
spaces. It is important to observe that the present site
allowance payment is paid as a flat rate for each hour
worked on the HBI site, whether or not the particular
employee in receipt of it is actually experiencing the
particular disabilities set out in clause 15.4 of the
Agreement. Allowances such as these, expressed in broad
terms to apply to all work performed, are an attempt in
an omnibus fashion, to compensate employees for the
various disabilities that they may face in the performance
of their work, from time to time. As an across the board
payment, they are also designed to avoid disputation
between work groups as to various disabilities
experienced from time to time.
27. Having regard to the requirements of the Principles, which
the Commission must do in the context of this claim,
whilst I accept, as I have expressed above, that some of
the conditions experienced by employees are quite
arduous, I am not persuaded on this occasion, that the
circumstances of the claim warrant a departure from the
existing rights and provisions such that I could conclude
there has been a change in work value, in terms of the
conditions under which work is performed at the HBI
site, such that a new allowance is warranted, which is the
test I am obliged to apply.
28. Whilst I also have no doubt that concerns expressed in
relation to safety issues by witnesses for the Union were
genuinely held views, and they should be commended
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for having a strong interest in these matters, it is well
established that industrial courts and tribunals should not
make any monetary awards in respect of safety issues,
rather the parties need to ensure that as far as practicable,
those safety hazards are eliminated or minimised: Ermani.
29. Therefore in all of the circumstances of this case, I am
compelled to conclude that the application must be
dismissed.

2001 WAIRC 03284
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
TRANSFIELD PTY LTD T/AS
TRANSFIELD OPERATIONS AND
MAINTENANCE, APPLICANT
v.
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS—WESTERN
AUSTRALIAN
BRANCH,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
MONDAY, 16 JULY 2001
FILE NO/S
CR 188 OF 2000
CITATION NO. 2001 WAIRC 03284
_________________________________________________________________________

Result
Representation
Applicant
Respondent

Application dismissed.
Mr C Mitsopoulos as agent
Mr T Kucera of counsel

_________________________________________________________________________

Order.
HAVING heard Mr C Mitsopoulos as agent on behalf of the
applicant and Mr T Kucera of counsel on behalf of the respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.

2001 WAIRC 03246
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, APPLICANT
v.
OSBORNE PARK HOSPITAL,
RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
THURSDAY, 12 JULY 2001
FILE NO
CR 69 OF 2001
CITATION NO. 2001 WAIRC 03246
____________________________________________________________________________

Result

Direction Issued

____________________________________________________________________________

Direction.
WHEREAS on the 9th April 2001 a matter of a dispute between The Western Australian Builders’ Labourers’, Painters
and Plasterers Union of Workers (the Union) and Osborne
Park Hospital (the Respondent) was not resolved and was referred for Hearing and Determination; and

2469

WHEREAS the matter came on for hearing on 25th June
2001 at which time the Commission allowed intervention by
the Australian Manufacturing Workers’ Union and the Communications, Electrical, Electronic, Energy, Information,
Postal, Plumbing and Allied Workers Union of Australia, Engineering Electrical Division, WA Branch; and
WHEREAS at the conclusion of proceedings the Commission issued Directions that it would stand the matter over for
sixty days for the purposes of hearing a report from the parties and any arguments from them as to the reforming of the
Schedule to the Memorandum of Matters for Hearing and
Determination if that is necessary at the time; and
WHEREAS the Commission further Directed the Respondent in these proceedings to keep records of any work done by
any of the employees concerned on the duties the subject of
the Memorandum of Matters for Hearing and Determination;
and
WHEREAS the Commission further Directed that the parties will be required to advise the Commission within thirty
days of what progress has been made.
NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979, the Commission, hereby
directs—
1. THAT the matter be stood over for sixty days at
which time the Commission will hear a report from
the parties and any argument from them as to reforming the Schedule to the Memorandum of Matters
for Hearing and Determination.
2. THAT the Respondent in these proceedings keep
records of any work done by any of the employees
concerned on any of the duties referred to in the
Schedule of the Memorandum of Matters for Hearing and Determination under s.44.
3. THAT the parties report to the Commission at the
completion of thirty days of any progress.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

2001 WAIRC 03390
WRITTEN WARNING OVER THE WEARING OF
UNIFORMS
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CONSTRUCTION,
MINING,
ENERGY,
TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN
BRANCH,
APPLICANT
v.
CITY OF STIRLING, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
TUESDAY, 31 JULY 2001
FILE NO
CR 78 OF 2001
CITATION NO. 2001 WAIRC 03390
__________________________________________________________________________

Result

Applicant’s name amended

__________________________________________________________________________

Order.
WHEREAS this is a matter referred for hearing and
determination on the 17th day of May 2001; and
WHEREAS by a facsimile dated the 23rd day of July 2001
the Applicant sought to amend the Memorandum of Matters
for Hearing and Determination by amending the name of the
Applicant to “The Plumbers and Gasfitters Employees’ Union
of Australia, West Australian Branch, Industrial Union of
Workers”; and
WHEREAS the Respondent had no objection to the
amendment as sought;
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NOW THEREFORE, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
THAT the name of the Applicant in the Memorandum
of Matters for Hearing and Determination be amended to
“The Plumbers and Gasfitters Employees’ Union of Australia, West Australian Branch, Industrial Union of
Workers”.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.

2001 WAIRC 03152
TRANSFER OF AN EMPLOYEE
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
QUIRK CORPORATE PTY LTD,
RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
FRIDAY, 29 JUNE 2001
FILE NO
CR 331 OF 2000
CITATION NO. 2001 WAIRC 03152

3
4

5

_______________________________________________________________________________

Result

Representation
Applicant
Respondent

Declaration that an employee of the
Respondent was unfairly transferred
and an order made that the Applicant be
reinstated to the position of cleaner
at Ashburton Primary School.

6

Ms D MacTiernan
Mr P Robertson as agent

_______________________________________________________________________________

1

Reasons for Decision.
On 20 April 2001, pursuant to s.44 of the Industrial
Relations Act 1979 (“the Act”) the Commission referred
the following matters for hearing and determination—
1. The Applicant Union claims that the Respondent has
unfairly transferred its member Mrs Ellen Jolly from
her position as cleaner at Ashburton Drive Primary
School to Rossmoyne Primary School.
2. The Applicant Union seeks—
(a) a declaration that the transfer was unfair;
(b) an order that the Respondent reinstate Mrs
Jolly to the position of cleaner at Ashburton
Primary School.
3. The Respondent employer denies the claim and opposes the orders as sought.

Background
2 Mrs Ellen Jolly has been employed by Quirk Corporate
Pty Ltd (“the Respondent”) as a cleaner for about three
and a half years at the Ashburton Drive Primary School
at Gosnells (“the school”). At all material times her
working hours were five and a quarter hours, five days a
week. She was required to start at 5.00am in the morning
and finish at 8.00am, then to return at 2.45pm and work
until 5.00pm each afternoon. Mrs Jolly testified that the
location of the school suited her as it only took her about
eight minutes to drive from her home to the school. Not
long after Mrs Jolly commenced employment at the
school she sustained an injury at work which resulted in
her making a claim under the Workers’ Compensation
and Rehabilitation Act 1981. She sustained a back and
shoulder injury. After being off work for a period she
returned to work in October 1998 on light duties and then
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after a period of time she was provided with modified
duties. In January 1999 she suffered aggravation and was
off work for a period of time. She then resumed modified
duties.
Ms Meade testified that she knew Mrs Jolly quite well
having dealt with her workers’ compensation claim and
had instigated a programme of light duties for her.
During the course of her employment at the school Mrs
Jolly’s supervisor changed six or seven times. The
Respondent’s Human Resource Manager, Ms Rhonda
Meade, testified that she changed Mrs Jolly’s supervisors
because she (Mrs Jolly) did not get on with her
supervisors. Mrs Jolly conceded in cross-examination that
from time to time she had problems with her supervisors.
Mrs Jolly gave uncontradicted evidence that from time
to time she had difficulty obtaining sufficient equipment
and material to carry out her work. She testified that on
more than one occasion they ran out of garbage bags for
the rubbish bins and chemicals for cleaning. She testified
that when this occurred she would telephone her
supervisor, a customer service manager, requesting
materials for the following day but the materials would
not arrive. So she would telephone her supervisor again
who would promise that they would be delivered a couple
of days later. She said that as a result of the shortage of
materials the Deputy Principal, Mr Donald Leyland, or
the Principal, Ms Julie Glanville, would question her as
to why work had not been completed and she would
explain that it was due to a shortage of materials. She
said each time she made a request for materials she would
record the fact that she had telephoned her supervisor
and made the request in the school communication book.
Mrs Jolly also testified that when Julie Monahan, (a
supervisor) left, the metal urinal brushes used to clean
the toilets had all been lost or disappeared and it was not
until Mr Colin Hush became her supervisor that they were
replaced by the Respondent.
Mr Zoran Naumoski testified that he was Mrs Jolly’s
supervisor for a period of about eight months from
February 1999. He said that there were problems with
his role and the interaction of Mrs Jolly with the Principal
of the school, Ms Glanville. He said he felt she (Mrs Jolly)
was given favourable treatment by the school staff. He
testified that when he conducted school inspections with
Mr Leyland, he (Mr Leyland) would tend to concentrate
on the areas where other cleaners cleaned rather than the
areas Mrs Jolly cleaned. He said that if her area was not
well cleaned Mr Leyland made excuses for her. Mr
Naumoski also said that Mrs Jolly used the
communication book to communicate with him, which
was not the way the book was meant to be used. He said
that a supervisor may not read the book for up to two
weeks at a time. He said the book was designed for twoway interaction between the school and the cleaners; for
the cleaners to report any faults and the school to report
any cleaning that was not to standard. When crossexamined, Mr Naumoski conceded that Mrs Jolly was
the person who took responsibility for ordering of
cleaning materials at the school and that when Mrs Jolly’s
areas were inspected on average her rating on a 1 to 5
scale would be around 4. He said there may have been
some areas and times when she got a rating of 3, which is
a weak pass. He conceded, however, that he did not have
to attend to Ashburton Drive Primary School more
regularly than he did any other primary schools. When
asked to explain why Mrs Jolly’s relationship with the
Principal made his work difficult, he explained that she
was considered to be part of the staff of the school rather
than part of the staff of the Respondent. He said in
particular, Mr Leyland would say from time to time, “Mrs
Jolly is not being treated right” or, “Ellen can’t do this,
Ellen can’t do that.” He said that no excuses were made
for any of the other staff who were cleaners at the school.
He said he could not criticise Mrs Jolly, as to do so would
be to criticise the school.
Mr Naumoski’s evidence was contradicted by Mr
Leyland. He testified that it was his opinion that the areas
cleaned by Mrs Jolly received very high markings and
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that during inspections he would usually focus on areas
where some difficulties had arisen in the past. He said he
regarded Mrs Jolly as the on-site supervisor. He said he
would see her usually once a day in the mornings to
address any issues that had occurred the day before, such
as whether there had been areas of the school that had
been broken or entered. He also said Mrs Jolly was always
a very busy person who from time to time was called
upon to assist in the induction of new cleaners. He
expressed the view that she was never antagonistic
towards the Respondent’s representatives, but she was
sometimes frustrated when materials did not arrive as
promised.
The Events that led to the Transfer
8 Mrs Jolly testified that on 23 November 2000 she felt ill.
She worked the morning shift and went to the doctor after
she finished work at 8.00am. She said the doctor informed
her she had a urinary tract infection and that she should
take two days off work. She said she could not telephone
her supervisor from home because she had teenage
children who had run up the telephone bill to an excessive
amount so her husband had put a code on the phone which
only enabled incoming calls to be received. She also said
that her husband works night shift and sleeps during the
day, so she went back to the school to use the telephone,
to telephone her supervisor, to advise that she would be
off sick and could not work her shift that afternoon or the
next day. She said that when she arrived at the school Mr
Leyland spoke to her and asked her what was she doing
at the school and that she informed him that she had a
urinary tract infection and she needed to phone the
Respondent to tell them that she would not be at work
that afternoon or the next day. Both Mrs Jolly and Mr
Leyland testified that he (Mr Leyland) told her he would
telephone on her behalf, as he had to telephone her
supervisor on another matter. She went home. Mrs Jolly
said she sent a doctor’s certificate by facsimile to the
Respondent’s office. Mr Leyland testified that he
telephoned Mrs Jolly’s supervisor about 9.00am and
passed on a message that Mrs Jolly was ill. He said he
could not recall the particular supervisor or the name of
the person he spoke to but he rang at about 9.00am and
spoke to the person who had been designated at that time
as the supervisor of the school. Mr Hush testified that he
was the school’s Customer Service Manager and Mrs
Jolly’s supervisor at that time but that he was sharing his
duties with Julio as he had just commenced in the position.
He said Julio took the call and that he did not receive a
message that Mrs Jolly was off sick until sometime later
that day. It appears that Mr Hush did not receive the
message until late in the afternoon and a replacement
cleaner was not arranged to cover Mrs Jolly’s shift that
afternoon.
9 Mrs Jolly testified that Ms Meade telephoned her the next
morning and informed her that she had not followed the
correct procedure in notifying her employer that she
would be off sick and it was her duty to personally
telephone her supervisor. Ms Meade testified that she had
previously received several complaints from Mrs Jolly’s
supervisors that Mrs Jolly had made complaints to, or
reported to the Principal rather than her supervisor. Ms
Meade testified that she decided to go and meet with Mrs
Jolly together with Mr Hush on-site and issue her with a
written warning for failing to personally advise her
supervisor on 23 November 2000 that she was ill.
10 On 27 November 2000, Ms Meade and Mr Hush met the
Applicant in the afternoon at the school. The conversation
commenced by Ms Meade asking Mrs Jolly how she was
and Mrs Jolly said, “The same as usual.” Mrs Jolly had a
discussion with Ms Meade about how she had visited
various doctors and that she had an 8% disability in one
area and a 12% disability in another area of her neck and
shoulder. They also discussed the fact that one doctor
had told her that he had the same injury as her and that
when he took up golf the injury went. She informed Ms
Meade that it was taking her longer to carry out her duties
each day than her rostered hours so that she did not put
stress on her shoulder or back. Mrs Jolly said that Ms
Meade told her that she should go to the doctor and ask
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for a medical certificate. Mrs Jolly testified that Ms Meade
then said to her, “I’m going to terminate you. When they
(“the insurance company”) have to pay your wages, they
will want to settle the claim more quickly.” Ms Meade
told her to go to the doctor the next day and that the
doctor would sign her off sick for the rest of the week. In
re-examination, Mrs Jolly maintained that Ms Meade used
the work terminate, however, she testified that her
understanding of the words “stood down” to mean
“terminate”.
Ms Meade testified she had been informed by Mrs Jolly’s
workers’ compensation general practitioner, Dr Lou Le
Grange, on several occasions that he had informed the
workers’ compensation insurer for approximately 18
months that Mrs Jolly would not get better and her duties
would aggravate her condition. For some inexplicable
reason Dr Le Grange was not prepared to certify Mrs
Jolly unfit for work. When Ms Meade spoke to Mrs Jolly
on 27 November 2000 she discussed with Mrs Jolly Dr
Le Grange’s opinion that her duties would aggravate her
condition. Ms Meade said that she explained to Mrs Jolly
that the Respondent had a duty of care as an employer
not to allow her to do duties which would aggravate her
condition and she asked her (Mrs Jolly) whether she
would like to see Dr Le Grange the next day and obtain a
certificate stating she was unfit for work. Ms Meade
strongly denied that she informed Mrs Jolly that she was
terminated, but she did however, concede that she may
have said to Mrs Jolly, “I’ll stand you down tonight.” Mr
Hush gave similar evidence. In particular he testified that
when Ms Meade advised Mrs Jolly to go to the doctor to
get a medical certificate and Ms Meade told Mrs Jolly
that she would be stood down.
After Mrs Jolly spoke to Ms Meade and Mr Hush, she
locked up the pre-primary area and walked into the staff
room where Ms Glanville, Mr Leyland, one of the acting
Deputy Principals, two teachers and the P and C President
were having a meeting. Mrs Jolly told Ms Glanville that
she had been terminated and that she would not be at
work tomorrow. She said she spoke to Ms Glanville
because the school staff would expect her to turn up the
next day to disarm the security alarm as she was usually
the first person at the school in the morning.
Mrs Jolly was visibly distressed. Ms Glanville asked Mr
Leyland to take her outside and talk to her. Mr Leyland
testified that Mrs Jolly informed her that she had been
dismissed and she was very upset. He said he spoke to
one of her supervisors who informed him that he (the
supervisor) was waiting for her keys and when he (Mr
Leyland) inquired why, he was informed by the supervisor
that Mrs Jolly would not longer be working for the
company and that she (Mrs Jolly) had been informed of
that fact. When cross-examined, Mr Leyland conceded
he could not recall whether the supervisor (Mr Hush)
had used the word “terminated” but said that the words
used by Mr Hush clearly indicated to him that Mrs Jolly
had been terminated.
Mr Hush testified that after the meeting with Mrs Jolly
he went into the staff room of the school to locate the
alarm pad and he observed Mrs Jolly talking to the
Principal of the school. He said he did not hear the
conversation, but an hour later he was summoned to the
staff room by Ms Granville and Mr Leyland. He said he
was accused of sacking Mrs Jolly. He said that he
informed them both that Mrs Jolly had not been sacked,
that she had been stood down by Ms Meade. He said that
Ms Granville yelled and shouted at him and accused him
of “setting up” Mrs Jolly. Mr Hush testified that he
informed Ms Granville that he was new to the company
having only started that month. Ms Granville in her
evidence gave an entirely different version of events of
that meeting. She testified that the meeting was congenial
and that she asked Mr Hush why the keys needed to be
changed and that he (Mr Hush) informed her that Mrs
Jolly had been terminated.
Mr Hush said he then attempted to speak to Mrs Jolly
and Mrs Jolly informed him that she did not want to talk
to him and that if any correspondence was to be entered
into, it should be through a lawyer.
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16 Mr Hush reported his version of events to Ms Meade.
When she was informed she was very angry and formed
the view that Mrs Jolly had lied to the Principal and the
Deputy Principal by informing them that she had been
terminated. The next day she made a decision to terminate
Mrs Jolly’s employment on the grounds that she had lied.
The next morning Mrs Jolly went to Dr Le Grange. During
the course of that visit, Dr Le Grange telephoned Ms
Meade. Ms Meade testified that she informed Dr Le
Grange that Mrs Jolly had not been terminated that night
before but that morning she had been terminated for lying.
She said that Dr Le Grange re-iterated his previous
opinion that her injury was aggravated by her work but
under workers’ compensation laws he could not certify
her as unfit for work, because she was fit to do modified
duties.
17 On 28 November 2000 Mr Hush and Mr Hush’s
supervisor, Mr Naumoski, met with Mrs Glanville and
Mr Leyland. Mr Naumoski said Ms Glanville and Mr
Leyland were upset. He said they informed him that Mrs
Jolly had been sacked but his understanding was that she
had not been sacked. He said Ms Glanville was really
abrupt and made threats that they (the school) would try
to get rid of them (the Respondent). I understand from
his evidence that Ms Glanville indicated that the school
would take some steps to bring the cleaning contract to
an end. Mr Hush gave similar evidence about the events
that occurred at that meeting. Ms Glanville gave evidence
of a different version of events. She said that Mr Naumoski
and Mr Hush informed her that Mrs Jolly had been
terminated by mutual agreement. She denied being angry
or making threats to bring the contract to an end. For
some reason Mr Leyland was not asked by either party to
give evidence about this particular meeting.
18 Mrs Jolly contacted the Union on 28 November 2000
and spoke to an organiser Mr Gordon Mitchell. Mr
Mitchell gave evidence that Mrs Jolly advised him that
she had been terminated by the Respondent on 27
November 2000 because the Respondent did not want
her to work on-site anymore because of the workers’
compensation issue and because she was unfit to do the
job. Mr Mitchell telephoned Ms Meade. He said that Ms
Meade advised him that Mrs Jolly had been stood down
or suspended the day before but now she had been
dismissed because of what had occurred at the school
after she (Ms Meade) had spoken to Mrs Jolly. Mr
Mitchell testified that as the conversation proceeded, Ms
Meade suggested she would look at whether Mrs Jolly
could work at an alternative site and she would put this
to the Respondent’s directors. An offer was made to Mrs
Jolly on 4 December 2000 that she be transferred to
Rossmoyne Primary School. Ms Meade testified that it
was the Union who suggested that Mrs Jolly be transferred
to another school and that she agreed to, “Sell that position
to the Directors.” Initially the transfer was rejected by
Mrs Jolly. Finally, she agreed to the transfer on the basis
that the Union would try and resolve the dispute with the
Respondent. However, this condition was not conveyed
to Ms Meade.
19 Mrs Jolly attended work at Rossmoyne Primary School
on 7 December 2000. Mr Hush visited her at the school
on that day and attempted to give to her two reports which
contained warnings in relation to her alleged failure to
advise her supervisor that she was sick on 23 November
2000 and a further warning in relation to the events that
occurred on 27 November 2000. Mrs Jolly refused to
accept the reports. Mr Hush read them to her. Mrs Jolly
then went on stress leave and did not return to work until
the end of January 2001. Following a conference in the
Commission, Ms Meade arranged a transfer to a school
that was closer to Mrs Jolly’s home and she was
transferred to Ranford Primary School in February 2001.
20 Mrs Jolly testified that it took her 40 minutes to drive
from her home to Rossmoyne Primary School and 15
minutes to drive from her home to Ranford Primary
School.
21 The Respondent argues that Ms Meade only agreed to
put to her directors that Mrs Jolly be transferred to another
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school and that the termination be revoked as a
compromise of the Union’s right to make an application
to the Commission in relation to Mrs Jolly. The s.44
conference file reveals that an application was filed in
the Commission on the same day that Mrs Jolly agreed
to be transferred to Rossmoyne Primary School. The
Applicant contends that at all material times Mrs Jolly
only agreed to the transfer if the issue was pursued in the
Commission. Even if I accept Ms Meade’s evidence that
it was the Union that suggested the transfer, there is no
evidence before the Commission that the Union agreed
to forgo its rights to make any application to the
Commission to hear and determine this matter.
22 The Union submits—
“1. The employer in denying the claim that the transfer
was unfair will argue that Quirk’s was exercising its
management prerogative to transfer Mrs Jolly at the
time it did. They will state that not only was the transfer justified in terms of this discretion but that it was
additionally justified as a means to save its contract
with the school as Mrs Jolly’s presence there was
threatening the viability of the contract.
2. We state that the actions of the employer went beyond a sense of reasonableness and management
prerogative. The removal of Mrs Jolly was merely
retribution for perceptions of her relationship with
the administration of the school and ultimately for
what can probably be best characterised as a misunderstanding on the afternoon of the 27th November
2000.
3. Mrs Jolly did nothing personally that threatened the
contract. It was shown in evidence that she worked
diligently to maintain cleaning standards at
Ashburton Drive PS which is the key criteria for the
retention of the contract with the Education Department.
…
24. In consideration of all the above factors, we
state that—
• There were no substantive reasons to justify the transfer
• That management of Quirk’s made unfounded conclusions in relation to Mrs
Jolly’s performance and interaction at
Ashburton Drive PS. Her work was found
to be above standard. There was no proof
of the allegations that she did not support
her employer.
• That the management of Quirk’s contributed significantly to the misunderstandings
with Mrs Jolly and the school administration on the 27 November and did not take
reasonable steps to remedy that dispute.
25. The actions of the employer and the resultant
transfer had a number of implications for Mrs
Jolly—
• The Employer provoked the situation by
creating uncertainty in the first place.
• The belief that she had been terminated on
the 27th November 2000 caused Mrs Jolly
considerable upset.
• The actual termination of employment on
the 28th November for allegedly lying exacerbated the angst of Mrs Jolly. The
employer made no attempt to contact her
to rectify the situation.
• The removal from an environment she
knows and the work had been modified
according to her rehabilitation needs was
not satisfactory.
• The travel which was first incurred was
expeditional to the job which motivated
Mrs Jolly to first seek employment. This
has been modified but still additional actual cost and additional time.
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The travel: $60.00 extra per week, now
$30.00
• Extra time in the first instance this was
additional: two hours per day then extra
30 minutes per day.”
23 The Respondent submits—
“45. Para 22: The transfer was not punishment for a misunderstanding—it was the result of the
Respondent having had enough of dealing
with problems at Ashburton that they saw
as emanating from Jolly—while Ronnie
had terminated Jolly, the union through
Gordon got involved, the compromise of a
transfer rather than termination was suggested, explored and agreed upon.”
Findings of Fact
24 Having heard all of the evidence given in these
proceedings, I make the following findings—
a. The only real issue in dispute in relation to what
occurred in the meeting on 27 November 2000 between Mrs Jolly and Ms Meade and Mr Hush, was
whether Ms Meade informed Mrs Jolly that she had
been terminated. I do not accept Mrs Jolly’s evidence
that Ms Meade used the word terminated. Where her
evidence departs from Ms Meade’s, I prefer the version of events given by Ms Meade. There was a
misunderstanding by Mrs Jolly about what Ms
Meade said at the meeting and that Mrs Jolly thought
when Ms Meade said she was “stood down”, she
had been terminated. When this scenario was put to
Mr Hush in cross-examination he conceded following his conversation with Ms Glanville it was clear
that Mrs Jolly had misunderstood what Ms Meade
had said. However, when it was put to Mr Hush that
as a supervisor he should have sought to rectify the
misunderstanding, he gave uncontradicted evidence
that Mrs Jolly advised him that she would not communicate with any members of the staff from the
Respondent and any correspondence should go to
her lawyer.
b. In relation to the reporting of her illness on 23 November 2000, I accept the Applicant’s contention that
Mrs Jolly took reasonable steps to report the fact
that she was ill to her employer. Mr Leyland gave
uncontradicted evidence that he had spoken to the
school Supervisor that morning. Mr Hush says the
Supervisor was Julio. Mr Hush could not recall when
Julio related the message to him. In the absence of
any evidence from Julio, I accept the Applicant’s submission that there was an internal breakdown of
communication which resulted in a failure by the
Respondent to take steps to replace Mrs Jolly for
the afternoon shift.

was the matter of reporting of her absence on 23
November 2000. For reasons set out above, I am of
the view that her conduct on that day was not unreasonable.
26 Although I have concluded that the transfer of Mrs Jolly
was unfair, I am of the view that Mr Leyland and Ms
Glanville by their actions contributed to the transfer by
treating Mrs Jolly as the “on-site” supervisor when she
did not hold such a position. Whilst it is clear that Mrs
Jolly wrongly formed the view that “stood down” meant
that she was terminated, I am of the view that Mrs Jolly
should not have refused to discuss the matter with Mr
Hush, after Mr Hush spoke to Mr Leyland and Ms
Glanville that afternoon. Perhaps if Mrs Jolly had
discussed the matter with Mr Hush then the
misunderstanding could have been cleared up on that
afternoon.
27 I will make the orders sought by the Union in the
memorandum of matters referred to the Commission for
hearing and determination. However, I make an informal
recommendation that clear reporting instructions for Mrs
Jolly should be drafted by the Respondent, in consultation
with the Union. It is also my view that (subject to the
rules of procedural fairness), if any issues arise in the
future in relation to the failure by Mrs Jolly to comply
with reporting instructions or where the Respondent’s
representatives find it difficult to raise issues with Mr
Leyland or Ms Glanville in respect of Mrs Jolly’s
performance, the Respondent would not be prohibited
by the orders or by what is expressed in these reasons for
decision from taking steps to transfer Mrs Jolly to another
workplace.

Conclusion
25 I am of the view that the transfer of Mrs Jolly was unfair
for the following reasons—
a. During the period of her employment at the school
the cleaning standard of Mrs Jolly was routinely
above standard.
b. Other than the events that occurred on 27 November
2000, there is no reliable evidence before the Commission that Mrs Jolly threatened the viability of the
Respondent’s contract with the school. In particular, Mr Naumoski in cross-examination conceded that
his assertion that Mrs Jolly had undermined her
employer was only a perception, as he could give no
direct evidence that this had occurred.
c. There was uncontradicted evidence before the Commission that there were frequently problems with
equipment and cleaning materials required to carry
out the cleaning of the school. It is apparent that the
lack of materials was a source of dissatisfaction to
Mr Leyland and Ms Glanville.
d. I accept the Applicant’s submission that one of the
contributing factors to the decision being made by
the Respondent to transfer Mrs Jolly from the school

Result

2001 WAIRC 03195
TRANSFER OF AN EMPLOYEE
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
QUIRK CORPORATE PTY LTD,
RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
FRIDAY, 6 JULY 2001
FILE NO
CR 331 OF 2000
CITATION NO. 2001 WAIRC 03195
_______________________________________________________________________________

Representation
Applicant
Respondent

Declaration that an employee of the
Respondent was unfairly transferred
and an order made that the Applicant be
reinstated to the position of cleaner
at Ashburton Primary School.
Ms D MacTiernan
Mr P Robertson as agent

_______________________________________________________________________________

Order.
HAVING heard Ms D MacTiernan on behalf of the Applicant
and Mr P Robertson as agent for the Respondent, the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act 1979, hereby—
1. DECLARES that Mrs Ellen Jolly was unfairly transferred from her position as a cleaner at Ashburton
Primary School.
2. ORDERS that the Respondent reinstate Mrs Jolly to
the position of cleaner at Ashburton Primary School
within seven (7) days of the date of this order.
(Sgd.) J. H. SMITH,
[L.S.]
Commissioner.
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Reasons for Decision.
At the conclusion of a conference held on 30th November
2000 pursuant to the powers vested in it in s.44 of the
Industrial Relations Act, 1979 (the Act) the Commission
referred a dispute which had not been resolved by the
parties for hearing and determination.
The dispute is delineated in the Schedule to the Memorandum
of Matters for Hearing and Determination Under Section 44
(the Memorandum) in the following way—
On or about 9th August 2000 Jako Industries dismissed Anthony Beetham by giving him one weeks’
notice.
The Plumbers and Gasfitters Employees’ Union of
Australia, West Australian Branch, Industrial Union of Workers say the dismissal is unfair and seek
orders for reinstatement.
Jako Industries say that the termination was brought
about by a diminution in the work available as a
result it was necessary to reduce site staff. This and
this alone was the only reason why the employment
of Mr Beetham was terminated. The respondent says
there has been no unfairness in its decision and no
order for reinstatement should issue.
The matter was first heard on 28th March 2001 at which
time Mr Doherty who appeared for the Applicant Union
sought leave to amend the Memorandum by seeking
orders for compensation in lieu of reinstatement. There
was no objection to the amendment and it was granted.
This dispute concerns an alleged unfair dismissal of a
member of the Union, Anthony James Beetham. Mr
Beetham is a qualified first class sheet metal worker. He
told the Commission he applied for a job with Jako
Industries (the Respondent) in that classification in March
2000. After an interview, ten days later on 3rd April 2000
he was employed.
During the interview Mr Beetham says he was given
information which was important in convincing him that
he ought to work for the Respondent. He was told by Mr
Valko Anthony Jakovich (Vic Jakovich) the Respondent
managed its affairs so that being laid off when it had no
contracts was not a real possibility. The history of the
Respondent had been that for almost twenty years it had
not had to lay off any employee due to a downturn of
work, it was something that Respondent avoided at all
costs. The Applicant was taken for a tour of the workshop
during which time he was shown work which had been
done by employees when there was no work on site. This
was very important to the Mr Beetham because he had
been a subcontractor, and was looking for a loan to buy a
house for which the lender needed assurance of long term
employment. The words of encouragement he received
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from Vic Jakovich left him confident that the offer of
employment had long term implications.
5 Mr Beetham started work at the same time as another
tradesman, Mr David Sharples. During the first two weeks
of employment he worked in the workshop, he assumed,
to test his skills. He worked on site one day in that period
and later on various other sites where the Respondent
had tradesmen employed. Mr Beetham was told by Mr
Peter Jakovich (Peter Jakovich), another principal of the
firm, that the Respondent was considering appointing him
as a leading hand at the Murdoch Health Campus St John
of God Murdoch site which was one of the Respondent’s
most important jobs.
6 Important in the events which followed was the possession
by Mr Beetham of a safety card commonly known in the
industry ‘a green card’. The card certifies that the holder
has undergone an industry safety induction. It equips the
holder with knowledge about basic site safety and what
is expected of employees on site, its purpose is to promote
safety awareness.
7 After Mr Beetham had finished working on the Murdoch
site he had a discussion in the office with Vic Jakovich
who showed him drawings of a number of projects for
which the Respondent had bid, although Mr Jakovich
did not say that any work had been won he was confident
that some would be. From the conversation Mr Beetham
gained the impression he would be a team leader or
leading hand on those jobs.
8 Mr Beetham was sent to His Majesty’s Carpark site where
the Respondent had been engaged to work on ducts.
Specifically the work was to cut holes in the ducts, Mr
Beetham was told the Levels of the building on which he
was to work, and was instructed to start cutting holes and
get them ready for a grill fit.
9 It is unclear how long Mr Beetham was on the site but
very shortly after the work began both he and his
workmate suffered respiratory problems. The ducts were
old and full of deposited material. When Mr Beetham
cut holes with electric shears this material sprayed around
and he became coated with it. According to Mr Beetham
initially the incident was not of great concern because a
lot of the work in the building industry has a high level
of dust and discomfort. It was not until the next morning
when Mr Beetham realised that both he and Mr Sharples
had the same symptoms and decided they should do
something about it. He says in accordance with the
training he had received he brought the matter to the
attention of the site safety representative. This person was
the builders site safety representative, Mr Beetham
approached him because he thought he had an obligation
under the ‘green card’ to do so. Mr Beetham also requested
that a sample of the dust be taken.
10 The incident was raised with the site Project Manager
employed by the builder, Keywest. Mr Beetham later
learned the Project Manager had raised the matter with
the Respondent. This started what he described as a nasty
chain of events for himself. Vic Jakovich rang Mr Beetham
saying he would come to site immediately. When Vic
Jakovich arrived he asked what had happened and was
told by Mr Beetham words to the effect “there was thick
muck in the ducts [that] should be tested.” Both he and
Mr Sharples were anxious to find out to what they had
been exposed. Mr Jakovich instructed both employees to
leave the area and work on another level.
11 Mr Beetham says that Vic Jakovich said words to the effect
that if he did not want to do the job, all he had to do was
ring and someone else would do it. His response was that
it was not that he did not want to do the job, he had never
refused to do it at all, what he wanted was the dust to be
tested. The discussion with the builder and the safety rep
and Mr Jakovich was not satisfactory from Mr Beetham’s
point of view. Their comments made him feel like they
regarded him as a nuisance, so three quarters of the way
through the meeting he left it. As far as he was concerned
it was not for him as an employee to discuss the matter
with the builder, his employer and the safety rep. He was
concerned at the treatment he received for raising what
he considered to be a safety issue.
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12 The events caused Mr Beetham to ask Peter Jakovich
where he and his workmate would be going next. The
response was that the Respondent may have to look at
putting the pair on holidays. He told Peter Jakovich that
he did not believe that was necessary because he had been
shown what other work was coming up. He became
annoyed and admits he threw his helmet on the ground
and stormed off. Nothing was said later in that afternoon
when Mr Beetham and Mr Sharples went back to the
workshop.
13 The next morning while they were loading their vehicle
Peter Jakovich asked to see Mr Beetham. While in the
office Peter Jakovich showed him graphs and explained
that the Respondent did not have as much work as it had
thought and that he was going to be laid off. Mr Beetham
admits that he did not want to hear what was being said
and told Peter Jakovich he did not want to know the ins
and outs of the business but he did want to know what
the Respondent had planned for him. He was told that
Peter Jakovich would let him know later in the morning.
14 Mr Beetham says that he told Peter Jakovich that he
thought the Respondent was not being fair to him, he felt
he was being victimised because he was dismissed just a
day after he had raised the safety issue. He drove to the
site and told his workmate that Peter Jakovich was going
sack him that morning. Mr Beetham had never been
sacked before, he felt humiliated by it, especially after
the Respondent had expounded upon its long history of
keeping people employed. Having described the
Respondent’s operation as a family, that men had been
there for eighteen years and never been stood down, to
treat him differently was humiliating and unfair. He was
embarrassed because he had to tell people he was sacked
by the Respondent who is well known in the industry for
keeping people employed for long periods.
15 When Peter Jakovich came to the site to tell Mr Sharples
he would be dismissed, Mr Beetham stood away from
the conversation. But he became so annoyed that when
Peter Jakovich was finished Mr Beetham said to him that
it would be in the Respondent’s best interest to pay him
out and let him finish after the day’s work.
16 Mr Beetham described his thoughts as the sickest feeling
that he has ever experienced during a day at work. He
went back to the workshop and made a point of shaking
hands with every one of the workshop employees because
he had a good rapporte with them.
17 Mr Beetham says after his dismissal he applied for work
at United Insulation, but did not get the job. He suspected
interference by the Respondent because he had every
reason to believe at the conclusion of the interview that
he would be employed. The same thing happened on two
other occasions when he sought employment. In the time
since he left the employment of the Respondent he has
had only irregular work.
18 The Commission took evidence on behalf of the
Respondent from Vic Jakovich who is the Managing
Director of the Respondent. He explained that the
Respondent is a mechanical contractor providing air
conditioning and mechanical services, medical gases for
hospitals, hotels, shopping centres, tertiary institutions
operating broadly across the commercial industrial sector.
The company has been in business for thirty years Vic
Jakovich role was to market the company and manage
the day to day running, dealing with its clients, managing
engineers, project engineers and hiring employees.
19 At the time Mr Beetham was engaged the Respondent
had 46 employees in its construction division and a service
and an administration department, each employing 10
persons. By the time Mr Beetham was dismissed the
construction workforce had dropped to 19 and by the
time of the hearing the combined workforce was down to
24.
20 When Mr Beetham was hired the Respondent anticipated
it would have work on three major projects. By reference
to Exhibit K1 Vic Jakovich traced the affect of fluctuating
work demands on the business. In April 2000 the company
had been forced to ask many of its workers to take leave.
This had been necessary during the time leading up to
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and in the 11 weeks following the termination of Mr
Beetham. The reason was this was necessary was that
principal contractors were not able to make available the
work for which the Respondent had successfully tendered.
It was unable to get authority to start work on other
projects.
At the time Mr Beetham was made redundant the first
stage of St John of God Hospital was finished. The work
at His Majesty’s Carpark consisted of only 1 week for
two men. This was the reason behind the removal of Mr
Beetham and his workmate from the site. There was
additional work on the site but the client decided that it
would not proceed for commercial reasons. Work at King
Edward Hospital, Majestic Keys or Ellenbrook had not
started.
After Mr Beetham commenced he was given an
opportunity to demonstrate his skills which he did to a
satisfactory standard. He was doing a good job and it
was decided that he should be given an opportunity at St
John of God Hospital. At the time he was transferred the
Respondent had lost three projects it had been promised
and others had been delayed. In the circumstances the
Respondent faced large decreases in manpower hours
required on site. In the 18 weeks from the time Mr
Beetham was made redundant 13 of the 18 site employees
were put on leave which is an indication of the measures
the Respondent had to take to maintain the skill base of
the organisation. The decision to retrench was made for
the good of the organisation and not for a particular
individual. The fact of the matter is someone had to be
made redundant and Mr Beetham and Mr Sharples were
chosen because of the short period of service with the
company.
Mr Vic Jakovich said that he never promised Mr Beetham
that he would be engaged forever. Vic Jakovich admitted
to being optimistic and encouraging but fluctuations are
the reality of the construction industry in the last 10-12
years these had been more down than up. It was admitted
that Mr Beetham was told that the Respondent avoided,
as much as was possible, hiring and firing of people. It
wanted employees to stay on but Vic Jakovich conditioned
every employment contract by making it clear that he
could not and did not promise work forever. He admitted
that he did say work that had been done in the workshop
during the times site activities were curtailed. Some
projects which the company was promised did not
materialise and there was nothing it could do about that.
Vic Jakovich totally rejected allegations of victimisation.
He claimed safety is very important to the Respondent, it
is very safety conscious and is a safety quality accredited
organisation. Job safety procedures are rigidly followed.
The correct process for handling the problem that Mr
Beetham had encountered would have been to report back
to the Respondent who would have then dealt with it.
Even though he did not do so as soon as the safety problem
was raised the Respondent made it clear to the builder
that it was not prepared to allow its employees work on
the ducting unless it was certified safe.
The Commission heard evidence on behalf of the
Respondent from Peter Jakovich, who is the Construction
Manager and Director, he is a partner of Vic Jakovich
and has been for thirty years. His role is to look after the
construction sites and the planning and liaison with site
operatives. He received a phone call from the builder’s
site Project Manager regarding duct contamination and
immediately went to the site. When he met with Mr
Beetham he appeared to be annoyed. Mr Jakovich says
that he decided that he would go and see the job safety
representative and the Project Manager to sort out the
problem.
Mr Vic Jakovich gave evidence that he would have
preferred Mr Beetham to raise the matter with him and
he was disappointed that he did not. The reason for this
was the relationship with the builder is very important to
the Respondent and if the matter had been directly
reported to him he could have handled that side of the
business arrangement in a better way. Mr Jakovich
recalled he asked Mr Beetham whether he wanted to do
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the job or not but did so out of respect. He never had any
problems with Mr Beetham but if he did not want to do
the job Mr Jakovich wanted to know so he could make
arrangements to ensure that ultimately the job was
completed.
The Respondent was in a position where within two weeks
of the time Mr Beetham left its employment all the site
work ran out. This means that the employment
relationship could not have lasted any longer than that in
any event.
The Commission also heard evidence from Mr Gregory
Anthony Piscitelli, who is a Project Manager for United
Insulation Company. He was called to give evidence about
whether or not there had been influence from the
Respondent concerning non appointment of Mr Beetham
to a position with United Insulation. He denied that he
had ever been called by either of the Jakovich brothers
telling him not to give Mr Beetham a start, he made his
own decision about whether he would employ him or
not, he did not because he was over confident, he knew
everything, he could do everything. On the other hand
Mr Piscetelli did know Mr Sharples and hired him because
he did not have these deficiencies.
The Respondent claims there was no unfairness in the
dismissal. There was a genuine redundancy, there can not
be any sustainable claim for compensation by way of loss
because it is clear the employment could not have
continued beyond 9th August.
The Respondent had labour in excess of its requirements.
There was not enough work for its existing staff, it was
confronted with a downturn and had an excess number
of employees. It assessed its options and decided to
retrench two of them. It was conceded by Mr Dwyer,
who appeared for the Respondent that, if an employer
terminates for redundancy it could be unfair if it is judged
that there was an abuse of the employer’s right to
terminate, but there was not in this case. The Respondent
had clearly established on the evidence before the
Commission that there was a need for redundancy and
after that the onus to prove unfairness in the termination
falls upon the Applicant Union. That onus is compounded
because the comparative test means that the Applicant
Union must show that the employer’s decision to select
Mr Beetham was unfair by comparison to them not
selecting some other employee. There was no attempt in
the proceedings by the Applicant Union to do that at all.
The Union’s case can be categorised as an allegation that
the termination was a fabricated retrenchment orchestrated
because Mr Beetham raised safety concerns and this
indirectly led to the shut down of the project on which he
was working. By implication that created difficulties for
the Respondent in a commercial sense.
These assertions go against the strong evidence that work
was evaporating. The documentary evidence supported
by the evidence of Vic Jakovich specifically identified
the lost projects. The Respondent had tried to diminish
the impact by use of annual leave and redeployment, but
this had been to no avail. According to Mr Dwyer it is
uncontrovertible that this was a bona fide redundancy,
the onus is on the Applicant Union to establish some one
else should have gone in the place of Mr Beetham but no
attempt was made to demonstrate there was flawed
selection. If there was no warning of redundancy and that
created unfairness that should be viewed against the
context of the rapidly deteriorating situation in the
building industry, a situation which is notorious.
The submissions on behalf of the Applicant Union were
extremely brief they boil down to the contention that what
happened to Mr Beetham was unfair because he had been
told by the Respondent that they do not sack people, yet
they sacked him. Nothing was ever raised about his
attitude or that he had done anything wrong. The dismissal
is unfair because there was an expectation given to Mr
Beetham that he would have continued employment, he
felt humiliated when he was dismissed because it was
the first time it had ever happened to him. He finds it
difficult to separate that he raised an issue of safety and
the very next day he was dismissed. The complaint was
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not fabricated, the dismissal was unfair because of the
way it was done.
The Commission is required to assess the evidence. It
makes findings of fact and is to apply the test laid down
in Undercliffe Nursing Home v Federated Miscellaneous
Workers Union of Australia (1985) 65 WAIG 385. An
employer has the right to hire and fire his employees.
The right is not to be interfered with by the tribunal unless
the right is abused. The fundamental test is whether there
has been a fair go all round. This matter involves
redundancy, the established authorities to be applied are
AMWU v The Australian Shipbuilding Industries WA Pty
Ltd (1987) 67 WAIG 733 and Gromark Packaging v
Federated Miscellaneous Workers Union of Australia
(1993) 73 WAIG 220. The tests in these authorities are so
well known they need not be repeated.
Also in contention is the method by which the dismissal
took place, it is suggested on behalf of the Applicant that
it lacks procedural fairness. The question, is does this
lack of procedural fairness taint the whole of the dismissal
such that on an overall assessment there was unfairness?
Kennedy J said in Shire of Esperance v Moritz (1991) 71
WAIG 891 “should an employer, bring about a dismissal,
adopt procedures which were unfair to the employee is
an element in determining whether the dismissal was
harsh or unjust”. In other words the failure to be
procedurally fair is but one matter to be weighed in the
balance.
It must be said immediately that there is certainly a
coincidence in time between Mr Beetham reporting safety
matters and him being made redundant through lack of
work. He could be forgiven for thinking there was a
connection between the two, particularly when he had
been at pains to ascertain the likely length of the time
that he would be employed.
He was satisfied with assurances given to him by Vic
Jakovich that there was work on the books and that for
many years the Respondent had not been forced to make
anyone redundant. It had done more than was normal in
the building industry to preserve its long term workforce
by giving them work around its premises during slack
periods not because the work was necessary to be done
but to retain its skilled labour pool.
The Commission had the opportunity to observe the
witnesses give their evidence, I have no difficulty at all
with the truth of the statements made by Mr Beetham in
fact there was little controversy between him and the
Respondent about the sequence of the events. It cannot
be said that he constructed a story to fit the outcome that
he desires.
The Commission heard evidence from Vic and Peter
Jakovich, both of them appeared to give their evidence
honestly. There is no reason to conclude that either of
them or Mr Piscitelli did anything other than tell the
Commission a truthful version of their memory of the
events. In these circumstances the Commission has to
consider the evidence that has been put before it and make
an assessment on the balance of probabilities as to what
was the most likely chain of events. Then it has to apply
the established tests to the events recognising that the
onus rests upon the Applicant to establish that he was
unfairly dismissed once the evidentiary onus upon the
employer to establish that the selection for redundancy
was a valid one is discharged.
The circumstantial evidence in favour of Mr Beetham’s
assertions is strong, that is he applied for a job wanting
some long term arrangement. The words said to him by
the Respondent seem to indicate that a job with them
would achieve that desire. He started to work with the
Respondent, and undertook a safety induction. He took
the induction seriously and, when a safety issue arose
which appeared to him to be genuine, and there is no
evidence anywhere in the proceedings to say it was not,
he raised it with the safety representative on site and then
through a chain of events it was eventually reported to
his employer. It could be said that in doing so he was
wrong in that he should have raised his complaint with
his employer first. However the employer was not directly
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represented on site, if Mr Beetham did make an error
perhaps it is that before he had told the safety
representative, he should have made some attempt to tell
the Respondent so that it did not find out about it through
the Project Managers. This would have saved it the
commercial embarrassment which later occurred.
What happened with the safety issue though is not crucial.
It is clear that when Vic Jakovich came to the site he did
so with the intention of clearing up the safety matter, he
took every action that needed to be taken on the spot to
resolve the issue. I believe his evidence when he said that
the fact that Mr Beetham raised the safety matter did not
lead to his dismissal. I find that Vic Jakovich was not
happy about the process that Mr Beetham went through,
but the unhappiness relates more to its commercial effects
than being upset with him for any other reason.
Insofar as redundancy is concerned the Commission has
before it strong evidence that the Respondent was having
difficulty maintaining its workforce over the relevant
period Exhibit K1 shows this very clearly. This is
supported by Exhibit K2 which shows the number of
construction and factory personnel who were employed
as of 9th August 2000 and who subsequently left. If the
Respondent is guilty of anything it is over selling to Mr
Beetham its ability to provide ongoing work.
Its explanation for this conduct is that it had a number of
projects for which it had tendered and for which it had
been successful. In the normal course of events those
projects would have come on stream and on site personnel
could have been retained, but for a range of reasons as
explained in the evidence that did not happen. The projects
were delayed until sometime after the Applicant left and
it was only then that additional staff were required. The
Respondent reached a stage where according to its
evidence, which I accept, it could not continue to carry
the existing workforce. This is not an unusual situation
in the building industry, in fact the rates of pay in the
industry have traditional recognition for lost time between
jobs, in other words employees are paid in advance for
lost time. I do not accept the argument of the Applicant
Union that the building industry can be categorised the
same as any other industry in this respect. It is clearly a
casual industry, it is known as such, the rates of pay reflect
it and persons who work in it know well and understand
the ebbs and flows of the availability of employment.
What the Respondent in this case tried to do was iron out
those ebbs and flows by maintaining its key workforce
for as long as it could. It is open to find that it reached the
end of the road and had to take action to reduce its
workforce. The Respondent applied a simple but
legitimate test, the Applicant and his workmate were the
last two employed and they received their notice. I accept
the evidence of Vic Jakovich supported by the
documentary evidence that even if I am wrong about this,
the work would have finished within two weeks. It is
clear that after two weeks there was a time when no site
work was available at all.
It is open to find that the Respondent was placed in a
situation by a downturn in work where it had to reduce
its workforce. It selected Mr Beetham and his workmate
and it established the need to do so. It has therefore
discharged the onus of establishing the fact of the
redundancy. The question is whether the dismissal is on
balance unfair, that is, has there been a fair go all round.
The superficial view would be that the coincidence
between the safety report and the termination was so
strong that the two must be linked. In my view a detailed
analysis of the evidence shows that not to be the case.
The Respondent though would have to be seen as being
imprudent to strongly suggest to Mr Beetham that he may
have ongoing employment even though I accept Mr Vic
Jakovich’s evidence that he conditioned the whole of the
conversation that he had with Mr Beetham about what
the Respondent does for its employees. If the Applicant
had not been listening carefully he could well have missed
the caveat that I find Vic Jakovich added to what he said.
The building industry is notorious for its ebbs and flows
of work it is also notorious that at the current time it is at
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a very low ebb particularly in industrial commercial sector
and that many builders have had to lay off employees.
The Commission as constituted is aware of this through
its day to day work in the building industry. An employer
cannot be expected to maintain its workforce in situations
where its income has shrunk to very low levels, it is
entitled to ensure its ongoing viability. As far as I can
distil from the evidence there is no causal link between
the termination for redundancy and Mr Beetham’s report
on the safety issue. I reach this conclusion not without
some careful consideration and the outcome is one of
fine balance. In such circumstances the Applicant has to
prove that he was unfairly dismissed, he has not done so
to my satisfaction in that he has not been able to establish
that there has not been a fair go all round and the
application will be dismissed.
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Result

Dismissed
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Order.
HAVING heard Mr S. Doherty on behalf of the Applicant and
Mr K. Dwyer on behalf of the Respondent, the Commission
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT the application be, and is hereby dismissed.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

PROCEDURAL DIRECTIONS
AND ORDERS—
2001 WAIRC 03412
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ALAN
STEWART
HARROD,
APPLICANT
v.
SILVICULTURE MANAGEMENT PTY
LTD, RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
WEDNESDAY, 1 AUGUST 2001
FILE NO
APPLICATION 1854 OF 2000
CITATION NO. 2001 WAIRC 03412
_______________________________________________________________________________

2478
Result
Representation
Applicant
Respondent

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
Application for discovery granted
Mr T Crossley as agent
Mr B Stokes as agent

_______________________________________________________________________________

Order.
HAVING heard Mr T Crossley as agent for the Applicant and
Mr B Stokes as agent for the Respondent the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
(1) THAT the Applicant shall give informal discovery of
the documents listed in Schedule A within his possession custody or power by 5.00pm on Thursday,
(2) 2nd August 2001;
(3) THAT the Applicant produce to the Commission on
Monday 6th August 2001, copies of any bank statement accounts showing deposits from the Western
Australian Department of Agriculture from the date
of commencement of the Applicant’s employment
with the Respondent to the present.
(Sgd.) J.H. SMITH,
[L.S.]
Commissioner.

SCHEDULE A
1. Copies of the Applicant’s tax returns lodged with the ATO for
all periods of employment with the Respondent and to the present.
2. Copies of all pay slips or other records showing all receipts from the Western Australian Department of Agriculture
from the commencement of employment with the Respondent to the present inclusive.
3. Copies of all and any contracts of employment, letters of
appointment and/or schedule of Terms and Conditions of
Employment between the said Department of Agriculture and
the Applicant from the commencement of employment with
the Respondent to the present.
4. Copy of any resume setting out the Applicant’s employment history.
5. Documents showing pay details of all monies received
by the Applicant from the Respondent.
6. Applicant’s Vehicle Log Book and Time Sheets for work
done by the Applicant for the Respondent.

2001 WAIRC 03251
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
GAVIN
GEORGE
WELLS,
APPLICANT
v.
JOHN REYBURN t/a NICHOLSON
CLEMENT
SOLICITORS,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
THURSDAY, 12 JULY 2001
FILE NO
APPLICATION 226 OF 2001
CITATION NO. 2001 WAIRC 03251
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Order issued.
Mr G. Wells on behalf of himself as the
applicant.
Mr S. Stocks on behalf of the respondent.

_______________________________________________________________________________

Order.
WHEREAS an application was lodged in the Commission
pursuant to section 29 of the Industrial Relations Act 1979;
AND WHEREAS Mr Wells made a further application pursuant to regulation 81 of the Industrial Relations Commission
Regulations 1985;
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AND WHEREAS that application was listed in Chambers
on 9 July 2001;
AND WHEREAS the Commission is of the opinion that an
order should now issue;
NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—
THAT the respondent produce to Mr Wells for his inspection during the week commencing 9 July 2001 at the
premises of Nicholson Clement in Mandurah—
(1) the financial records in the respondent’s possession, custody or control that relate to the
calculation of Mr Wells’ bonus entitlements for
the period between 6 July 1998 to 30 January
2001 inclusive; and
(2) any documents in its possession, custody or control that relate to any deduction or discount from
Mr Wells’ bonus entitlement due on the “Roberts”
and “Stacey” files.
(3) Any contemporaneous notes of calculations made
in relation to Mr Wells’ bonus entitlements.
(4) The Nicholson Clement Personnel file for Mr
Wells, with its contents.
(5) Any contemporaneous notes or near contemporaneous records of each of the meetings in the
office boardroom of Nicholson Clement between
John Reyburn, Frederick Bathurst and Gavin
Wells in December 1999.
(6) Any unexecuted annual written contract of employment between Nicholson Clement and Gavin
Wells for the 2000 calendar year.
(7) All of the travel vouchers of Gavin Wells with
respect to which he has not received reimbursement, including vouchers for files contained in
the list supplied by the respondent in its letter to
the Commission dated 26 June 2001.
(8) The Combined Matter Ledger printouts for each
of the file matters to which any such voucher related, current to 20 July 2001.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

2001 WAIRC 03247
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
WARREN IAN JONES, APPLICANT
v.
PAULOWNIA SAW MILLING,
TIMBER
SUPPLIERS
AND
MANUFACTURING PTY LTD,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
THURSDAY, 11 JULY 2001
FILE NO/S
APPLICATION 37 OF 2001
CITATION NO. 2001 WAIRC 03247
_______________________________________________________________________________

Result

Application to stay proceedings granted

_______________________________________________________________________________

Order.
HAVING heard Wojtowicz Kelly on behalf of the applicant
and Curthoys & Co on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial
Relations Act 1979, hereby orders—
THAT the application to stay proceedings until the resolution of the criminal proceedings against the Applicant
is granted.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner.
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2001 WAIRC 03301
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ALAN TELFORD, APPLICANT
v.
NOSKAB PTY LTD , RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
TUESDAY, 17 JULY 2001
FILE NO
APPLICATION 2031 OF 2000
CITATION NO. 2001 WAIRC 03301
____________________________________________________________________________

Result

Order regarding interlocutory matters
issued

____________________________________________________________________________

Order.
WHEREAS this is an application pursuant to Section
29(1)(b)(i) and (ii) of the Industrial Relations Act 1979; and
WHEREAS on the 9th day of July 2001 the Commission
convened a conference for the purpose of dealing with interlocutory and scheduling matters between the parties; and
WHEREAS during the conference the Commission issued
Orders in relation to the matter;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
1. THAT no later than the 23rd day of July 2001, the
Respondent shall file and serve answers to the Applicant’s request for further and better particulars at
paragraphs 1 to 5 inclusive of the request made on
the 17th day of January 2001.
2. THAT within 14 days of the receipt of the Respondent’s answers to the Applicant’s request for further
and better particulars referred to in Order 1 above,
the Applicant shall file and serve answers to the Respondent’s request for further and better particulars
made on the 4th day of July 2001.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner.

NOTICES—
Union matters—
NOTICE
FBM No. 3 of 2001
NOTICE is given of an application by The Construction, Mining, Energy, Timberyards, Sawmills and Woodworkers Union
of Australia—Western Australian Branch and The Western
Australian Builders’ Labourers, Painters and Plasterers Union of Workers for the amalgamation of those organisations to
form a new organisation to be known as “The Construction,
Forestry, Mining and Energy Union of Workers”.
The application is made pursuant to Section 72 of the Industrial Relations Act 1979.
The rules of the proposed new organisation relating to the
qualification of persons for membership are set out below—
“4—Eligibility For Membership
4.1 The Union shall consist of an unlimited number
of persons who are:
(a) over the age of 16 years and who are employed or usually employed as builders’
labourers on or about any building or assisting any bricklayer, mason, plasterer,
carpenter, plumber or any trades person engaged in building operations or employed on
any making or contracting job in wood,
stone, brick, concrete, iron or steel or combination of those or other materials
incidental to building construction, and any
labourer engaged in the construction, repair,
demolition or removal of buildings or as
scaffolder, rigger, gear hand, gantry hand or
crane hand, or as dogman, or as drainer on
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all building contracts, and any labourer excavating ground for foundations and
basements of buildings, or levelling ground
on a proposed building site, or doing concrete work, tar paving or asphalt work, or
mortar or concrete mixing in connection with
or incidental to the foregoing operations;
(b) provided that no person employed in any of
the vocations or callings mentioned in
subrule (1)(a) of this Rule shall be eligible
for membership if he or she is eligible to be a
member of the Australasian Society of Engineers, Industrial Union of Workers, Western
Australian Branch, the Electrical Trades
Union of Workers of Australia Western Australian Branch Perth, the Amalgamated
Engineering Union Workers, Perth Branch,
or the Amalgamated Engineering Union of
Workers, Kalgoorlie Branch.
4.2 In addition to the foregoing, the Union shall consist of an unlimited number of persons who are
employed, or who are usually employed in the
painting and decorating industry applying paint
or its substitutes, or any preparation, by any means,
the purpose of which is of a decorative or protective character for residential, commercial or
industrial purposes (excluding the application of
bitumen or like substance to roads and like surfaces), which industry shall be deemed to include
the painting of buildings and structures (residential, commercial and industrial), aircraft,
machinery, ships and small vessels of every description (including prefabricated work on any of the
aforementioned, wholly or in part) and general
painting, together with plastic relief workers, paper hangers, wall coverers, decorators, grainers,
marblers, varnishers, enamellers, gilders,
lacquerers, spray workers, sign, profile, scenic, mural and pictorial artists, or persons engaged in the
removing of paints and/or their substitutes and the
preparation of all work and materials used in the
painting trade and branches thereof, including
paint mixers together with glaziers, vitrolite cutters and fixers, ticket writers, cycle enamellers,
liners, writers, and sprayers, and shall include foremen and sub-foremen in the industry.
4.3 And in addition to the foregoing the Union shall
consist of an unlimited number of persons who
are employed, or who are usually employed as:
(a) Plasterers—the work of a plasterer shall
mean and be deemed to be, all internal and
external plastering, and cementing, including rendering with all forms of plaster,
asbestos fibre, finishing all kinds of plaster
and plastic acoustic work, water proofing
work in cement, plaster or patent materials, by manual or mechanical means,
including wood lathing and metal lathing,
or any similar substitute that may be used
as a ground for plaster work, such as sackett
board; the affixing of plain and ornamental tiles on walls and floors, the fixing of
fibrous plaster or any other kind of plaster
required to be finished off with plastered
joints; the top dressing of all concrete work
finished in cement also cement floors, walls
and ceilings, rough cast; and fixing plaster,
cement, or patent plaster ornaments; and
in the use of materials appertaining to the
trade or calling of plasterers;
(b) Wall and Floor Tilers;
(c) Wall and Ceiling Fixers;
(d) Fibrous Plaster Workers—Persons engaged
in:
(i) Architectural modelling;
(ii) The manufacture of architectural ornaments of plaster and fibrous
plaster;
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(iii) The manufacture of fibrous plaster
goods;
(iv) The fixing of manufactured plaster
goods and fibrous plaster columns
and acoustic tiles and the fixing of
fibrous plaster on the walls and/or
ceilings of buildings;
(v) The preparation of designs and
ground work and the making of
models and/or moulds whether of
gelatine, plaster, wax, rubber or cement, subject to the making of such
models and/or moulds being incidental to the fibrous plaster industry;
(vi) Any phase or phases of item (i) to
(v) inclusive;
(e) Manufactured Cement Goods Workers—
Persons engaged in—
(i) Architectural modelling;
(ii) the manufacture of architectural ornaments of cement;
(iii) the manufacture of portable articles
of reinforced cement or concrete, cement pressed work, baths, washtubs,
troughs, sinks, pillars, ornaments and
other miscellaneous goods, including
floor beams, partition blocks, lintels,
cornices and balusters, subject to and
without limiting the generality of
subrule (1) and (2) of this Rule, excluding the manufacture of cement
bricks, pipes and/or building blocks,
except where such work is performed
in the establishment of manufacturers of fibrous plaster, plaster and/or
cement goods, and excluding workers employed by the Fremantle
Harbour Trust and the Minister controlling Harbours and Rivers.
(iv) the manufacture of cast stone and
terrazzo where such work is performed in the establishments of
manufacturers of fibrous plaster,
plaster/or cement goods.
(v) any phase or phases of items (i) to
(iv) inclusive;
(f) plaster mill workers—persons engaged in
the manufacture of plaster of paris.
4.4 The Union shall also consist of all workers employed in timberyards, sawmills, box factories,
plywood and veneer mills, particle board factories, timber fibre board factories, turnery and
joinery establishments and saw servicing establishments or in the timber industry generally.
Provided that no worker—
(a) who is eligible to be a member of any of the
following industrial unions of workers as
constituted at the date of the registration
of the constitution of the United Timber
Yards, Sawmills and Woodworkers Employees’ Union of Western Australia, that
is to say of—
(i) The United Furniture Trades Industrial Union of Workers WA;
(ii) Electrical Trades Union of Workers
of Australia (Western Australian
Branch), Perth
(iii) The Western Australian Shop Assistants and Warehouse Employees’
Industrial Union of Workers, Perth;
(iv) Federated Clerks’ Union of Australia
Industrial Union of Workers, WA
Branch; or
(b) who is employed in box factories, plywood
and veneer mills, saw serving establish-
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ments and eligible to join the Transport
Workers’ Union of Australia, Industrial
Union of Workers, Western Australia
Branch; or
(c) who is employed in the South West Land
Division of the State of Western Australia
to within a radius of forty five (45) kilometres from the GPO Perth
shall be eligible for or shall be admitted to
membership of this Union by reason of anything contained in this subrule 4.4.
4.5 The Union shall also consist of an unlimited
number of persons employed, or usually employed in the State of Western Australia as
carpenters and/or joiners (including ships’ carpenters and joiners, carpenters employed on
jetties, and wharves, dams and bridges) and joinery assemblers and roof tile fixers and
bricklayers, stoneworkers, stonemasons, marble
masons, stone, marble or slate polishers, stone
marble or slate machinists and stone, marble or
slate sawyers and labourers in the industry of
monumental masonry and foreman, subforemen,
or apprentices to or in any of the foregoing trades
provided that no foreman tradesman or
subforeman tradesman (except acting foremen
tradesmen or acting sub-foremen tradesmen) who
is eligible for membership of The Foremen (Government) Industrial Union of Workers, WA as at
the 11th Day of December 1986 shall be eligible
for membership of the Union.
4.6 The Union shall also admit to membership any
person who is employed, or usually employed in
the State of Western Australia including all islands bounding the whole coastline of the State
in any of the following capacities—
Engine drivers, steam boiler and gas producer
firemen, trimmers or fuelmen or tour guides
in power houses, engine cleaners, greasers,
boiler cleaners, crane drivers, dynamo attendants in power houses, stationary motor drivers,
electric power sub-station attendants, power
house switchboard attendants, electric locomotive drivers, railway shunters, locomotive
observers, railway car and wagon examiners
(not being tradesmen) and railway messengers. Provided that, in respect of the vocations
referred to in this subrule 4.6, employees of
the Western Australian Government Railways
Commission and persons eligible for membership of the Coal Miners Industrial Union of
Workers of Western Australia employed in the
coal mining industry within the State of Western Australia shall not be eligible for
membership of the Union.
4.7 The Union may admit to membership all other
persons whether employees in the foregoing
callings or vocations or not as have been appointed or elected officers of the Union, provided
that no person shall be a member who is not an
employee within the meaning of the Industrial
Relations Act (WA) 1979 as amended.
This matter has been listed before the Full Bench on Wednesday, 26 September 2001.
A copy of the application and the rules of the proposed organisation may be inspected at my office, AXA Centre, 16th
floor, 111 St George’s Terrace, Perth.
Any organisation registered under the Industrial Relations
Act 1979, or any person who satisfies the Full Bench that he
has a sufficient interest or desires to object to the application
may do so by filing a notice of objection in accordance with
the Industrial Relations Commission Regulations 1985.
2 August 2001.
R. C. LOVEGROVE,
Deputy Registrar.
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CITATION: PARKER v. TRANFIELD
[2001] WASCA 233
CORAM: KENNEDY J (Presiding Judge)
McKECHNIE J
HASLUCK J
HEARD: 1 JUNE 2001
DELIVERED: 7 AUGUST 2001
FILE NO/S: IAC 2 of 2001
BETWEEN: RAY DOUGLAS PARKER
Appellant
AND
MARK ANTHONY TRANFIELD
Respondent
Catchwords—
Industrial relations—Extra-territorial effect of State legislation—Jurisdiction of Industrial Relations
Commission—Meaning of “industry”—Dismissal of employee working overseas—Close connection of contract
of service with Western Australia—Commission held to
have jurisdiction
Legislation—
Industrial Relations Act 1979 (WA), s 3, s 7, s 23(1),
s 29(1), s 90(3)
Result—
Appeal dismissed
Category: A
Representation—
Counsel—
Appellant:
Mr L A Tsaknis
Respondent: Mr D H Schapper
Solicitors—
Appellant:
Respondent:

Mallesons Stephen Jaques
Derek Schapper

Case(s) referred to in judgment(s)—
Jumbunna Coal Mine NL v Victorian Coal Miners’ Association (1908) 6 CLR 309
Metropolitan Shop Assistants & Warehouse Employees’
Industrial Union of Workers v Foy & Gibson Pty Ltd &
Ors (1921) 23 WALR (I) 13
R v Foster; Ex parte Eastern and Australian Steamship
Co Ltd (1959) 103 CLR 256
Union Steamship Co of Australia Pty Ltd v King (1988)
166 CLR 1
Case(s) also cited—
Colin Harris v Brandrill Ltd (2000) 80 WAIG 2456
Fitzgerald v Oil Drilling & Exploration (International)
Pty Ltd (2000) 80 WAIG 4981
Lorimer v Smail (1911) 12 CLR 504
Mersey Docks & Harbour Board v Henderson Bros
(1888) 13 AC 595
Ross v The Queen (1979) 25 ALR 137
1 KENNEDY J (Presiding Judge): I have had the benefit
of reading in draft the reasons to be published by
McKechnie J and Hasluck J, with which I am generally
in agreement. It is abundantly clear that the proper law of
the contract of service was the law of Western Australia,
and that there was a very real and substantial connection
with Western Australia, which was more than sufficient
to confer jurisdiction on the Commission. I would dismiss
the appeal, subject, however, to an adjustment in the
damages in accordance with the agreement which has
been reached between the parties.
McKECHNIE J:
Introduction
2 This appeal raises for consideration whether the employer
of a person who is engaged to work overseas is
nevertheless amenable to the jurisdiction of the Western
Australian Industrial Relations Commission when an
action is taken for unfair dismissal.
3 The appellant Mr Parker carries on the business of the
survey and commissioning of marine vessels under the
business name “Marine Offshore Survey &
Commissioning”.
4 On 18 September 1998 he employed the respondent Mr
Tranfield as an oil rig surveyor. Mr Tranfield was
dismissed from his employment on 14 December 1999.
5 On 7 January 2000 he filed an application under the
Industrial Relations Act 1979 s 29 claiming that he had
been unfairly dismissed by Mr Parker.
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Mr Parker did not appear at the hearing, although he did
write to the Commission challenging its jurisdiction and
otherwise disputing the merits of the claim.
7 At first instance the Senior Commissioner held that the
Commission did not have jurisdiction.
8 Nevertheless he went on to determine compensation in
the sum of $US23,790 with a further sum of $7000 as
and by way of benefit denied to Mr Tranfield under his
contract of employment. This was a convenient course,
should he have erred in his decision on jurisdiction.
9 Mr Tranfield appealed to the Full Bench who unanimously
upheld the appeal.
10 From that decision Mr Parker appealed to this Court on
the following particularised grounds—
“1. The ground on which this appeal is made is that
the Full Bench erred in law in holding that the
Respondent (Applicant) was employed in an industry as defined in section 7 of the Industrial
Relations Act 1979 ‘the Act’ and that the Commission thereby had jurisdiction to hear and
determine the Respondent’s (Applicant’s) claim
pursuant to section 29 of the Act.
PARTICULARS
The Full Bench erred in law in holding that the
Appellant (Respondent) carried on a business,
trade, manufacture, undertaking or calling within
Western Australia given that—
(a) There was no or insufficient evidence that
the Appellant (Respondent) carried on any
business, trade, manufacture, undertaking
or calling within Western Australia.
(b) The Respondent (Applicant) was dismissed
from an industry in France.
(c) The Respondent (Applicant) was not employed to perform any work in Western
Australia, nor did he do so.
(d) Contrary to the finding of the Full Bench
there was no evidence that the respondent
(Applicant) could, or would have been required to work in Western Australia.
(e) All the work performed by the Respondent (Applicant) was in fact performed
outside Western Australia, firstly in Singapore and then in France.
(f) There was no evidence that the Appellant’s
(Respondent’s) office in Western Australia
was its ‘head office’, and the centre of the
industry, there being no evidence where the
offer of employment and terms and conditions of employment emanated from, the
only evidence being that the letter terminating the Respondent’s (Applicant’s)
employment emanated from Canada, nor
was there any evidence as to the extent of,
and the nature of the activities conducted
by the appellant (Respondent) from its offices in Western Australia in comparison
with its offices in the United States of
America, Singapore, the United Kingdom
and South Africa.
(g) There was no evidence from where the
payment by the Appellant (Respondent) to
the Respondent (Applicant) emanated.”
11 Although the Commission is said in the grounds to have
erred in law, in my opinion the resolution of this case
depends on the facts. This is consistent with the particulars
set out above which look more like allegations of factual
error than legal mistake.
Legal principles
12 It is not disputed that the Western Australian Parliament
may make laws for the peace, order and good government
of Western Australia and that pursuant to this power its
laws may have extra-territorial effect.
13 In R v Foster; Ex parte Eastern and Australian
Steamship Co Ltd (1959) 103 CLR 256 the High Court
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held that the Commonwealth Conciliation and Arbitration
Commission had jurisdiction to make a binding award in
respect of a log of claims served on a shipping company
whose ships, registered in London, traded between South
Australia and Japan. Dixon CJ was of the view that there
was sufficient connection with Australia because the
disputants were, for the most part, connected by residence,
or the likes, with Australia and the demands were made
with respect to employment for which masters, officers,
and engineers were engaged in Australia.
Taylor J at 289 took the view that it was necessary for
there to be a substantial connection with Australia.
Windeyer J, although in dissent on the overall decision,
on this point expressed the position as follows at 311—
“Prima facie Commonwealth statutes ought not to
be so construed as authorising any subordinate
law-making body to deal with matters which have
no real and substantial connexion with Australia or
to make any rules except such as can be directly or
indirectly enforced by the authority of Australian
courts.”
Later decisions of the High Court appear to have moved
from the requirement of a “real and substantial connexion”
to a less substantial connection.
In Pearce v Florenca (1975-76) 135 CLR 507 the High
Court considered the validity of the Western Australian
Fisheries Act.
After discussing the rule requiring a relevant connection
between the personal circumstances on which the
legislation operates and the State, Gibbs J said—
“For that reason it is obviously in the public interest
that the test should be liberally applied, and that legislation should be held valid if there is any real
connexion—even a remote or general connexion—
between the subject matter of the legislation and the
State. And it has been established by a series of wellknown decisions, which are collected in Cobb & Co
Ltd v Kropp [1967] 1 AC 141, at pp 154-156, that
within their limits the legislatures of the States have
powers ‘as plenary and as ample’ as those of the
Imperial Legislature itself. It would seem anomalous and unfitting that the enactments of such a
legislature should be held invalid on narrow or technical grounds.”
This test was followed by the High Court in the Union
Steamship Co of Australia Pty Ltd v King (1988) 166
CLR 1 by the Court at 14.
The cases are not precisely analogous in that the appellant
does not dispute that the Industrial Relations Act 1979
might have extra-territorial effect in a proper case. Instead
it is contended that the particular facts have no sufficient
connection with the State. However, I consider the
principles expressed in Pearce v Florenca and confirmed
in Union Steamship v King are generally applicable to
resolve factual questions about the extra-territorial effect
of the Industrial Relations Act in particular circumstances.
As a result it may be that the nexus between the factual
circumstances and Western Australia may not be so
substantial as the Commission considered necessary to
ground jurisdiction. A real, even though a remote, or
general connection with Western Australia is sufficient.

The factual circumstances
21 The Commission set out the factual circumstances
between par 36 and par 40—
“36 The facts are quite clear. Mr Tranfield entered
into a written contract of employment in Western
Australia. Clause (1) of the written contract describes the ‘Point of Origin’ in Western Australia
(see exhibit 5 (page 43-48 of the appeal book
(hereinafter referred to as ‘AB’))). At the time,
Mr Tranfield resided in Western Australia and
continued to do so until the time of his dismissal,
at least, and so did the respondent.
37 At all material times, the respondent’s head office of his business was situated in Bunbury in
this State, although it had a branch office in
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Houston, Texas in the United States of America.
The address is described as the principal place of
business in the extract from the Business Names
Register (see exhibit 1, pages 30-33(AB)). The
nature of the respondent’s business was a worldwide one involving providing services to the oil
drilling industry (see the assertion in the advertisement for the position (exhibit 2, page 34(AB))
which is conducted in many part of the world, a
fact of some notoriety. The contract of employment was entered into in this State and within the
jurisdiction of this Commission.
38 Mr Tranfield carried out his actual employment
(ie performed his employment duties) in Singapore and France. He did not, at any time, carry
out such duties in Western Australia, although he
continued to reside here. He was paid here by the
respondent and he was paid to travel overseas to
work. Further, he was, and one assumes, placed
in paid accommodation overseas and paid an accommodation allowance. At least, he was entitled
to those benefits under the contract of employment. He was paid his wages in this State within
the jurisdiction by the respondent from its head
office, one infers. He also travelled backwards
and forwards from Western Australia to Singapore and France respectively.
39 Notably, the written contract of employment
called a ‘Letter of Understanding’ (see exhibit 5,
pages 43-48(AB)) contains no specific reference
to work occurring in or off Western Australia, but
there is no exclusion of such employment and
Mr Schapper’s submission that the employer
could have deployed Mr Tranfield in Western
Australia (including off the Western Australia
coast) we accept.
40 The dismissal was effected by a letter (exhibit 6,
page 49(AB)) dated 14 December 1999. Mr
Tranfield received that letter at his home in this
State. (The Senior Commissioner found that the
notification of dismissal occurred in this State.)
After the dismissal, he was paid about
$US15,000.00, being wages owing. He said, however, that he was still owed $US7,168.00 for
wages.”
The grounds of appeal
22 The term “industry” is defined in the Industrial Relations
Act 1979 to include any business of employers.
23 In the appellant’s general contention, as expressed in the
grounds of appeal, there was no significant evidence that
the appellant carried on business within Western Australia.
24 Counsel for the appellant argued that the business was in
reality a business for the hire of labour to others. The
respondent was not engaged in that business as he acted
for others as a marine surveyor, having been engaged
through the medium only of the appellant’s business.
25 However, the facts do not support this contention.
26 The business name extract for Marine Offshore Survey
and Commissioning described the nature of the business
as “Survey & Commissioning of Marine Vessels” carried
on principally in Bunbury. The advertisement which Mr
Tranfield answered commenced—
“OIL RIG SURVEYORS
require
RIG CHIEF ENGINEER
RIG MECHANIC
RIG SUB C ENGINEER
RIG ELECTRICIAN”
27 In the course of the advertisement it was stated—
“We req the above positions for current & future
projects at locations world wide in ship yards for oil
drilling vessels being upgraded or new build
projects.”
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28 The letter of engagement dated 22 August 1998
commences—
“This is to confirm your employment with our company…”
29 Guidelines were enclosed. The guidelines entitled “PRE
COMMISSIONING & COMMISSIONING GUIDE
LINES” commence—
“Pre commissioning and final acceptance commissioning is our business and therefor we must carry
out our inspections at the highest possible professional standard, we must be alert to any possible
defects, our inspections must be EXACT AND
COMPLETE.”
30 Further on—
“Our clients wants (sic) our opinion, we don’t rely
on other opinions, we are there to inspect the equipment condition and we have the engineering expertise
to do this.”
31 Also attached was a “TIME SHEETS GUIDE” which
gave details of time sheets and invoices, accommodation
and expenses. Under expenses it is stated—
“Careful consideration should be given to items purchased that they can be usefully used and that
discretion is used at the cost of the item, and what
we can do with it at the end of the project, in other
wise (sic) don’t pay high prices for things that we
can’t take with us, and are going to be disposed of,
thrown out.
…
OVERALLS
The company will provide overalls with the company logo and surveyors name on the front pocket,
and also provide a casual dress shirt with company
logo on front pocket.”
32 A letter of understanding, also described as a contract of
employment, set out further details of the employment
arrangements.
33 The documentation does not support particular (a) or
particular (b) of the grounds of appeal. Whether or not
the respondent was dismissed in France or in Western
Australia matters little because the industry in which he
was employed was the employer’s business of survey and
commissioning of ships.
34 As to grounds (c), (d) and (e), there was a real connection
with Western Australia. The employer’s business was in
Western Australia. The contract of employment was made
in Western Australia. Payment of the employee’s salary
was made in Western Australia. Repatriation on
completion of a project was made to Western Australia.
The fact that the employee was required to work entirely
overseas for a Western Australian business does not
prevent the conclusion that there was a real connection
with Western Australia.
35 Particular (f) of the particulars is misconceived. Mr
Tranfield’s undisputed evidence to the Senior
Commissioner was that he was employed in Western
Australia. His evidence was that he saw the advertisement,
faxed the address on the advertisement, received a
telephone call from Mr Parker’s daughter asking him to
re-fax the information because she looked after the office
here. He then received a telephone call from Mr Parker a
month or so after and was offered a job over the telephone.
He wanted to go over a few items so he travelled down to
Bunbury and was further interviewed at the Lockwood
Crescent address, following which Mr Parker wrote the
letter of 22 August 1998 to which I have referred.
36 In short, the factual circumstances alleged by the appellant
are not sustainable. The evidence is to the contrary. The
Full Bench correctly found on the facts that there was a
sufficient connection with Western Australia to found the
jurisdiction of the Commission.
Damages
37 The parties have agreed that in the event the appeal on
ground 1 is dismissed, the amount awarded by way of
damages should nevertheless be reduced to $US20,185.
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In light of the agreement, I would reduce the amount of
damages accordingly and allow the appeal to the extent
necessary to reflect the agreement between the parties.
38 HASLUCK J: The appellant, Ray Douglas Parker,
appeals against a decision of the Full Bench of the Western
Australian Industrial Relations Commission. He seeks an
order quashing the decision of the Full Bench on the
ground that the Full Bench erred in law in holding that
the respondent, Mark Anthony Tranfield, was employed
in an industry as defined in s 7 of the Industrial Relations
Act 1979 and that the Industrial Relations Commission
thereby had jurisdiction to hear and determine the
respondent’s claim for relief in respect of an alleged unfair
dismissal.
39 The appellant is a firm registered under the Business
Names Act 1962 (WA). The firm trades as Marine Offshore
Survey and Commissioning, the nature of its business
being the survey and commissioning of marine vessels.
The firm provides surveying and commissioning services
to the offshore oil industry throughout the world.
40 It is apparent from the relevant business names extract
that the principal place of business of the appellant firm
is 49 Lockwood Crescent, Bunbury in the State of Western
Australia. It seems that the firm also has an office in the
United States of America.
41 The respondent came to be employed by the appellant
after answering an advertisement published in The West
Australian calling for oil rig surveyors, including a rig
mechanic. The respondent was interviewed in Bunbury
by the registered proprietor of the appellant firm and was
subsequently offered employment, which he accepted.
42 The respondent was employed under the terms of a written
contract entered into in this State. The employment
commenced on 18 September 1998. It was a term of the
contract that the respondent’s “point of origin” was to be
Perth, Western Australia “from and to which travel
provisions to the assignments will be provided by the
company”. It was also a term of the contract that the
employer was to reimburse the respondent for any costs
associated with obtaining visas as required for any project.
Further, the employer firm was to provide living
accommodation, together with an accommodation
allowance. The contract was terminable by either party
giving a minimum of 14 days’ notice.
43 The respondent was sent to work as an oil rigger in
Singapore, where he remained until the end of August
1999, when he was sent to work in France. On or about
14 December 1999, whilst in France, he was told by the
proprietor of the appellant firm that he was being sent on
leave, but a short time later he was told by the proprietor’s
son that he was to be dismissed. He subsequently received
from the proprietor of the appellant firm a letter dated 14
December 1999, advising that his employment was
terminated, allegedly for copying material owned by the
appellant, in breach of his contract of employment. The
letter effecting the dismissal was received by the
respondent while he was at home in this State.
44 I note in passing that the respondent did not carry out
any duties in Western Australia, although he continued
to reside in this State. He was paid in this State by the
appellant firm and was paid to travel overseas to work. It
is apparent from this summary that the employment ran
from 18 September 1998 until on or about 14 December
1999.
45 The respondent alleged that his dismissal was harsh,
oppressive or unfair and sought relief in the form of
compensation for loss of potential earnings and benefits
due under the contract of employment.
46 Section 29(1) of the Industrial Relations Act provides
that an industrial matter may be referred to the
Commission by an employee in the case of a claim by an
employee that he has been harshly, oppressively or
unfairly dismissed from his employment, or that he has
not been allowed a benefit to which he is entitled under
his contract of service. By s 7 of the Act, an “industrial
matter” means any matter affecting or relating to the work,
privileges, rights or duties of employers or employees in
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any industry or of any employer or employee therein and,
without limiting the generality of that meaning, includes
issues relating to the various matters specified in the
relevant provision. Reference is made in that regard to
matters such as wages, hours of employment and many
of the other usual incidents of a contract of employment.
Section 23(1) of the Industrial Relations Act provides
that the Commission has cognisance of and authority to
enquire into and deal with any industrial matter. By s
23A, on a claim of harsh, oppressive or unfair dismissal,
the Commission may provide various forms of relief,
including an order for the payment to the claimant of any
amount to which the claimant is entitled.
It follows from these provisions that the claim being
advanced by the respondent was brought before the
Commission as an industrial matter. It seems that the
appellant did not file a notice of answer to the claim, but
wrote to the Commission challenging the jurisdiction to
entertain the application and otherwise disputing the
merits of the claim. The appellant did not appear at the
hearing.
It was against this background that the matter came before
Senior Commissioner G L Fielding. He dismissed the
application on 29 August 2000 on the grounds that he
did not have jurisdiction to deal with the matter.
Commissioner Fielding went on to find that, but for the
absence of jurisdiction, the respondent would have been
entitled to a declaration that he was unfairly dismissed.
The respondent was also found to be entitled to
compensation in the sum of US$30,970 consisting of
US$23,970 in respect of lost earnings and the further sum
of US$7000 as and by way of benefits denied him under
his contract of employment.
Commissioner Fielding accepted that the proper law of
the contract of employment was the law of Western
Australia. He concluded, however, having regard to a
number of previously decided cases, that the jurisdiction
of the Commission was attracted not by the proper law
of the contract or by the residency of the parties, but by
the location of the industry in which the aggrieved
employee worked. The industry in the present case did
not have a sufficient connection with Western Australia
because the work under the contract was performed in
either Singapore or France.
The Full Bench took a different view of the matter. The
Full Bench held that the claim was within jurisdiction. It
was a matter concerning the rights and obligations of
employers and employees in an “industry” as defined by
s 7 of the Act because a business can be said to be carried
on in the place where it is managed.
The appellant submits that the Commission did not have
jurisdiction to deal with the matter brought before it and
thereby seeks to affirm the reasoning to that effect of
Commissioner Fielding. On this view of the matter, the
Industrial Relations Act should be read as being restricted
in its operation within territorial limits, and thus, in the
present case, to work performed in the State of Western
Australia, or to activities having a sufficient connection
to the State.
“Industry” is defined in s 7 of the Act to include any
business, trade, manufacture, undertaking, or calling of
employers or any calling, service, employment,
handicraft, or occupation or vocation of employees. The
term “calling” means any trade, craft, occupation, or
classification of an employee. The other terms mentioned
in the definition of “industry” are undefined.
On the appellant’s case, the respondent was dismissed
from an industry being carried on outside Western
Australia, because the work of the respondent as an oil
rig mechanical surveyor was being performed in France.
The jurisdiction of the Commission is confined to dealing
with any “industrial matter”. The meaning attributed to
that term by the Industrial Relations Act, properly
construed, is any matter affecting the work of employers
or employees in any industry to which the Act applies,
that is to say, an industry with a real and sufficient
connection to the State of Western Australia. The
Commission did not have jurisdiction in the present case
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because a dispute concerning work being performed in
France could not be said to arise in an industry having a
sufficient connection to this State.
The appellant supported this submission by drawing
attention to s 3 of the Industrial Relations Act. The effect
of that provision is to extend the application of the Act to
certain offshore areas specified in s 3(3) of the Act,
namely, the Australian Fishing Zone and the Continental
Shelf.
A requirement in s 3(1)(b)(ii) for the application of the
Act to the specially designated offshore areas is that the
employer concerned be connected with the State. By s
3(2), an employer is said to be connected with the State
for the purpose of the offshore provision if that employer
is domiciled in the State, is resident in the State, is
registered or incorporated under a law of the State in the
case of a company, has an office or a place of business in
the State in connection with the industry concerned, or is
the holder of a licence, lease, tenement, permit, or other
authority granted under a law of the State by virtue of
which the industry is carried on.
These provisions, counsel for the appellant contended,
strongly suggest that the Industrial Relations Act is
restricted in its operation within territorial limits, save
for the offshore areas designated by the Act itself. Counsel
relied also upon the reasoning of Burnside J in
Metropolitan Shop Assistants & Warehouse Employees’
Industrial Union of Workers v Foy & Gibson Pty Ltd &
Ors (1921) 23 WALR (I) 13 at 21 in which the learned
Judge concluded that “industry” meant “that branch of
art where labour is employed for the production of wealth
or value, and in which capital is employed”.
In the present case, counsel argued, as the work the subject
of the contract of employment was performed in France,
being a place situated outside Western Australia and not
lying within the specially designated offshore areas, the
work could not be regarded as forming part of an industry
to which the Act applied.
It is apparent from this overview of the controversy that
the crucial question is whether the term “industry” should
be confined to any industry situated or being carried on
within Western Australia, including the specially
designated offshore areas, or whether it has a broader
meaning.
It is important that rules of statutory interpretation bearing
upon an issue of this kind should not be confused with
the question whether or not a State is able to legislate
extra-territorially.
In Union Steamship Co of Australia Pty Ltd v King
(1988) 166 CLR 1, the High Court recognised that, within
the limits of the grant, a power to make laws for the peace,
order and good government of a territory is as ample and
plenary as the power possessed by the Imperial Parliament
itself; that is, the words “for the peace, order and good
government” are not words of limitation. They did not
confer on the courts of a colony, just as they do not confer
on the courts of a State, jurisdiction to strike down
legislation on the ground that, in the opinion of a court,
the legislation does not promote or secure the peace, order
and good government of the colony.
When it came to legislation having an extra-territorial
operation, it was thought initially that colonial legislatures
were incompetent to enact such legislation. However, as
the High Court noted in the Union Steamship case at 12,
it was eventually accepted beyond any question that
colonial legislatures had powers to make laws which
operate extra-territorially, and this view applied with equal
force to the parliaments of the Australian States, including
the State of Western Australia.
The High Court went on to say, however, that the 19th
century decisions did not deny that the words “peace,
order and good government” might be a source of
territorial limitation. As each State parliament in the
Australian federation has power to enact laws for its State,
it is appropriate to maintain the need for some territorial
limitation in conformity with the terms of the grant,
notwithstanding the recent constitutional rearrangements
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for Australia effected by the Australia Act 1986 (Cth)
whereby State parliaments have power to enact laws
having an extra-territorial operation.
The High Court said further at 14—
“The new dispensation is, of course, subject to the
provisions of the Constitution (see s 5(a) of each
Act) and cannot affect territorial limitations of State
legislative powers inter se which are expressed or
implied in the Constitution. That being so, the new
dispensation may do no more than recognize what
has already been achieved in the course of judicial
decisions. Be that as it may, it is sufficient for present
purposes to express our agreement with the comments of Gibbs J in Pearce where his Honour stated
that the requirement for a relevant connexion between
the circumstances on which the legislation operates
and the State should be liberally applied and that
even a remote and general connexion between the
subject matter of the legislation and the State will
suffice.”
This approach is reflected in the reasoning of various
members of the High Court in an earlier case, namely, R
v Foster; Ex parte Eastern and Australian Steamship
Co Ltd (1959) 103 CLR 256. Dixon CJ said this at 275—
“It does not follow from the adoption of the Statute
of Westminster that Commonwealth legislation
should be construed as if there were no territorial
considerations affecting its interpretation. Indeed it
may be fairly said that when the consequence of invalidity is removed from extra-territorial legislation
it becomes more important to give effect to the presumption governing the interpretation of English
legislation. That is a presumption which assumes that
the legislature is expressing itself only with respect
to things which internationally considered are subject to its own sovereign powers.”
In the same case, Windeyer J said this at 311—
“It is, however, one thing to say that the Commonwealth Parliament has a constitutional power to make
a law having a wide extra-territorial operation. It is
quite another thing to say that it has confided the
exercise of such a power to a subordinate law-making
authority. The Parliament might, as a matter of law,
exercise its powers in defiance of international comity and heedless of whether or not its laws could be
enforced. It does not follow that it has authorised its
industrial tribunals to do so. Prima facie Commonwealth statutes ought not to be so construed as
authorizing any subordinate law-making body to deal
with matters which have no real and substantial
connexion with Australia or to make any rules except such as can be directly or indirectly enforced
by the authority of Australian courts.”
One of the clearest statements that legislation is presumed
not to have extra-territorial effect appears in Jumbunna
Coal Mine NL v Victorian Coal Miners’ Association
(1908) 6 CLR 309 at 363. O’Connor J said—
“In the interpretation of general words in a Statute
there is always a presumption that the legislature does
not intend to exceed its jurisdiction. Most Statutes, if
their general words were to be taken literally in their
widest sense, would apply to the whole world, but
they are always read as being prima facie restricted in
their operation within territorial limits. Under the same
general presumption every Statute is to be so interpreted and applied as far as its language admits as not
to be inconsistent with the comity of nations or with
the established rules of international law.”
Nonetheless, it is now apparent from the reasoning of the
High Court in the Union Steamship case, that it is within
the competence of the State legislature to make any fact,
circumstance, occurrence or thing in or connected with
the territory the occasion of the imposition upon any
person of rights and obligations. It is also within the
competence of the legislature to base the imposition of
liability on no more than the relation of the person to the
territory. The relation may consist in presence within the
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territory, residence, domicile, carrying on business there,
or even remoter connections. If a connection exists, it is
for the legislature to decide how far it should go in the
exercise of its powers.
The appellant submits, as I have already noted, that s 3 of
the Industrial Relations Act concerning the application
of the Act to offshore areas should be regarded as an
indication by the legislature that the Act is not to have an
extra-territorial operation save for its application to the
specially designated offshore areas. Section 3 of the Act
and, in particular, s 3(2)(d) would be otiose, the appellant
contends, if the Act was intended to apply to any employee
anywhere in the world simply because of some slight
connection to the State of Western Australia, such as the
employer having a place of business within the State.
It is important to note, however, that the application of
the Act to the specially designated offshore areas under
and by virtue of s 3 is expressly made subject to subs (6)
which reads as follows—
“Effect shall be given to subsections (1), (2) and (3)
only where this Act or any provision of this Act
would not otherwise apply as a law of the State, or
be applied as a law of the Commonwealth, to or in
relation to any person, circumstance, thing, or place.”
In my view, the effect of s 3(6) is to affirm the general
precept reflected in the previously decided cases that the
State legislature has power to enact legislation having an
extra-territorial operation. The precept is qualified by the
rule of interpretation that legislation is presumed not to
have extra-territorial effect. There must be a real and
substantial connection between the circumstances on
which the legislation operates and the State of Western
Australia. It follows from the Union Steamship case,
however, that this requirement will be liberally applied
with the result that in certain circumstances activities
taking place outside the State may be subject to the
provisions of the Industrial Relations Act.
On this view of the legislation, s 3 has been introduced
as a precautionary measure in order to remove any
ambiguity that might arise concerning the application of
the statute in the offshore areas. In the words of s 3(6),
effect shall be given to the special rules concerning
offshore areas only where the Act “would not otherwise
apply as a law of the State”. A provision formulated in
this way clearly contemplates that activities taking place
outside the State, in the offshore areas or in other areas
outside the State, may be affected by the Industrial
Relations Act. In a case of doubt, however, as to whether
an industry being conducted wholly or partly in the
offshore areas can be regarded as having a sufficient
connection with the State, the relevant criteria for
resolving that issue are set out explicitly.
Put shortly, there would be no need for subpar (6) of s 3
if the operation of the Act was limited to activities taking
place within the State, but with special provision being
made for the operation of the Act to be extended to the
offshore areas. The presence of subpar (6) suggests that
the Act generally has the potential to apply to activities
outside the State (provided there is a real and substantial
connection with the State) with the result that subpars
(1) to (4) will only be brought into play in exceptional
circumstances where the Act would not “otherwise” apply.
Proper weight must be given to the word “otherwise”.
In the present case, the subject matter of the respondent
employee’s application for relief had to satisfy the
requirement prescribed by s 23(1) of the Act; that is to
say, that it be an “industrial matter”. The jurisdiction of
the Commission is confined to matters of that kind. An
industrial matter could only arise in respect of an
“industry” as that term is defined in the Act. One must
keep in mind that the term in question includes reference
not only to the calling or employment of employees, but
embraces any business or calling of employers. Put
shortly, the nature of the business in the present case is
not to be determined exclusively by reference to the
physical activities of the employee. One must take account
of the administrative and financial functions being
performed by the employer.
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75 It is apparent from the reasoning of the Full Bench that
the approach reflected in Foster’s case and the Jumbunna
Coal Mine case was applied to the circumstances of the
present case. The Full Bench examined the facts of the
matter with a view to ascertaining whether there was a
real and substantial connection between the appellant’s
business and the respondent’s employment in that business
and the State of Western Australia. In my view, this
approach is consistent with the reasoning of the High
Court in the previously decided cases and it cannot be
said that the Full Bench fell into error.
76 When one turns to the details of the matter, I consider
that the Full Bench was correct in holding that the location
of the physical activities undertaken by the employee
should not be regarded as the decisive factor. The industry
or calling of the employer was essentially the provision
of services to other industries operating in the general
field of offshore marine projects. There were various
features of the relationship between the parties which
point to a real and substantial connection with this State.
There was evidence before the Commission that the
employer’s principal place of business was at Bunbury
and that managerial functions relating to the supply of
labour services were performed at that place of business,
including negotiation of the relevant contract of
employment and the payment of remuneration pursuant
to the contract.
77 The terms of the contract of employment are consistent
with this view of the matter in that in cl 2 the point of
origin is described as Perth, Western Australia “from and
to which travel provisions to the assignments will be
provided by the company”. The Commission did not
conclude that the appellant was in an industry within the
meaning of s 7 simply because it had its principal place
of business within Western Australia. That fact was simply
one of various circumstances that were taken into account
by the Full Bench in determining whether there was a
real and substantial connection with Western Australia.
78 The Full Bench clearly took account of Commissioner
Fielding’s findings that the contract was entered into in
the jurisdiction, the wages and other benefits, save and
except accommodation, were paid and payable within the
jurisdiction, the notice of termination was received within
the jurisdiction and the extent of the conduct of the head
office of the business was significant. Against that
background, although the actual work was performed
outside the jurisdiction, a finding could be made that the
work the subject of the contract of employment was
performed by an employee in an industry having a real
and substantial connection with the jurisdiction.
79 It follows that, in my view, the Full Bench did not fall
into error in holding that the respondent was employed
in an industry as defined in s 7 of the Industrial Relations
Act. The Full Bench correctly held that the Commission
had jurisdiction to hear and determine the respondent’s
claim for relief arising out of the alleged unfair dismissal.
Accordingly, I conclude that the appeal should be
dismissed.
80 The appellant submitted also, in the alternative, that the
Full Bench erred in law in awarding damages based on
the respondent’s calculation when those calculations had
no rational basis and could not be explained by the
respondent himself.
81 Submissions bearing upon this issue were canvassed at
the hearing before the Industrial Appeal Court by counsel
for the respective parties.
82 The matter was left on the basis that counsel for the parties
would endeavour to agree the amount in question. The
parties then agreed that in the event the appeal on ground
1 is dismissed, the amount awarded by way of damages
should, nevertheless, be reduced to $US20,185. It follows
that the amount of damages must be reduced accordingly.
I would allow the appeal to the extent necessary to reflect
the agreement between the parties.
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This is an appeal against a decision of the Commission,
constituted by a single Commissioner, given on 17 May
2001, and orders made on 8 June 2001 in matters No
1039 of 2000 and No 440 of 2001. The appeal purports
to be brought pursuant to s.49 of the Industrial Relations
Act 1979 (as amended) (hereinafter referred to as “the
Act”).
The order was perfected by its depositing in the office of
the Registrar on 11 June 2001 and which, in its full terms,
read as follows—
“WHEREAS this is an application made pursuant
to section 27(1)(v) of the Industrial Relations Act
1979 (the Act) seeking to set aside the order discontinuing matter number 1039 of 2000; and
WHEREAS this matter came on for conference pursuant to section 32 of the Act on 9 and 23 April 2001;
and
WHEREAS the matter was unable to be resolved
and was referred for hearing and determination; and
WHEREAS the Commission finds that the order of
16 February 2001 in matter number 1039 of 2000
was made in error;
NOW THEREFORE, the Commission, pursuant to
powers under section 27(1)(m) of the Act and having regard to equity, good conscience and the
substantial merits of the matter hereby orders—
THAT the order of 16 February 2001 in matter number 1039 of 2000 be revoked.”
GROUNDS OF APPEAL
It is against the decision in matter No 440 of 2001 that
the appellant now appeals on the following grounds—
“1 The Commission erred in law in that the order of
the Commission to revoke the order of the Commission made on 16 February 2001 in matter
number 1039 of 2000 (“the Revocation Order”)
was beyond the jurisdiction of this Commission
as granted by the Industrial Relations Act 1979
(“the Act”).
Particulars
(a) The jurisdiction of the Commission is
granted by the express terms of the Act.
(b) Section 26(1)(a) of the Act is not a provision which vests the Commission with
jurisdiction—it is not a source of jurisdiction. That provision controls the manner
in which the Commission is to exercise its
jurisdiction, once granted.
(b) The Commission has no jurisdiction to
grant orders in a separate application (No.
440 of 2001) where those orders purport
to have an effect on an earlier application
(No. 1039 of 2000), without an express
grant of jurisdiction.
(c) The Revocation Order ought to have been
sought through the appellate procedure in
the Act.
2 The Commission erred in law and in fact in finding that it had power to make the Revocation
Order.
Particulars
(a) There is no power in the Act which supports the making of the Revocation Order.
(b) The power in section 27(1)(m) of the Act
did not support the making of the Revocation Order.
(c) Upon the making of the order on 16 February 2001 the Commission was functus
officio with respect to the respondent’s
claim for unfair dismissal.
(d) The slip rule has no application to the exercise by the Commission of its powers
under the Act and, in any event, that rule
had no application to the circumstances of
the present case.
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3 The Commission erred in law and in fact in exercising its discretion to make the Revocation Order.
Particulars
(a) No evidence was led by the respondent as
to the circumstances whereby the respondent’s solicitors failed to respond to the
Commission’s letter of 30 January 2001.
There was thus no probative evidence to
support the exercise of the Commission’s
discretion.
(b) The Commission failed to give any or any
sufficient weight to the fact that the discontinuance of matter number 1039 of
2001 (sic) was caused by the respondent’s
solicitors.
(c) The Commission failed to give any or any
sufficient weight to the fact that the discontinuance of matter number 1039 of
2001 (sic) was not caused or contributed
to in any way by the appellant or its solicitors.”

5

AMENDED NOTICE OF OBJECTION
There purports to be filed an Amended Notice of
Objection on behalf of the respondent, having been filed
on 17 July 2001. The objection, formal parts omitted,
reads as follows—
“Name of Objector: John Franklyn Lane
The abovenamed objector hereby objects to the
whole of the abovementioned application.
The grounds of objection are—
1. the notice of appeal has not been validly instituted;
2. the appeal is based on the decision of Commissioner Wood which constitutes a finding,
as defined in Section 7 of the Industrial Relations Act 1979 (“the Act”); and
3. section 49(2A) (sic) of the Act provides that
an appeal does not lie under Section 49 from
a finding unless, in the opinion of the Full
Bench, the matter is of such importance that,
in the public interest, an appeal should lie;
4. there is no public interest raised by the appeal;
5. the Commission had jurisdiction pursuant to
section 23 of the Act to enquire into and deal
with any industrial matter. Application no. 440
of 2001 was an industrial matter brought before the Commission, in that, it was a matter
affecting or relating to the work, privileges and
rights or duties of the Applicant. Section
27(l)(m) of the Act in particular by enabling
the correction of an “error” provided sufficient
power for the Commissioner’s decision to revoke the discontinuance.
6. there was no appealable error made by Commissioner Wood in the exercise of his
discretion to revoke his order discontinuing
application no. 1039 of 2000.
The objector is or is likely to be affected by the application in the following manner, namely—
1. The objector has suffered financial hardship
because of the dismissal. The objector should
not be deprived of his right to seek relief and
compensation in relation to that dismissal.
2. The objector will incur further costs in preparing for the appeal and being represented at
the appeal.
3. The objector will be deprived of the fruits of
his litigation in that there may be a further
delay in the hearing and final determination
of the objector’s industrial matter before the
Commission.
4. The objector’s application for an order pursuant to Section 29 of the Industrial Relations
Act 1979 was lodged on 7 July 2000 and is
still to be heard. To further delay the hearing
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would accentuate the hardship experienced by
the objector and in all the circumstances would
be unjust.
Additional Matters
1. In the event that the Appellant is successful in
its appeal on the grounds that the Commissioner did not have the requisite jurisdiction
to revoke the order and as a consequence application no. 440 of 2001 is dismissed, the
objector seeks an order for an extension of
time to lodge an appeal against the decision
of Commissioner Wood made on 15 February
2001 in application no. 1039 of 2000 and for
that appeal to be heard at the same time as
this Appeal. A draft Notice of Appeal is attached.
2. Further and in the alternative, if the Appellant
is successful to the extent that the discontinuance of application no. 1039 of 2000 is not
set aside, the objector seeks an order for an
extension of time to lodge a fresh application
for harsh, oppressive and unfair dismissal.”
6 The Notice of Objection is not a competent step in the
proceedings, either pursuant to the Act or to the Industrial
Relations Commission Regulations 1985 (as amended), in
an appeal to the Full Bench pursuant to s.49 of the Act.
However, the Full Bench was entitled to and treated the
notice as reflecting submissions which might be put to it.
Draft Notice of Appeal—Matter No 1039 of 2000
7 We would also add that attached to the “Amended Notice
of Objection” was a draft Notice of Appeal to the Full
Bench against the decision of the Commission in matter
No 1039 of 2000. However, Mr Bennett, of Counsel for
the respondent, when asked by the Full Bench, expressly
declined to apply for an extension of time within which
to institute (or to otherwise pursue) such an appeal.
BACKGROUND
The respondent employee, Mr John Franklyn Lane, was
the applicant in proceedings at first instance brought by
application No 1039 of 2000, which was filed in this
Commission on 7 July 2000.
9 The appellant is and was, at all material times, a company
incorporated under the laws of this State and was engaged
in business of the provision of various internet related
services. At all material times, from 16 June 1999, Mr
Lane owned 20% of the business known as
“aussie.com.au”. Mr Lane alleged that he was an
employee of the appellant, having commenced
employment as Business Development Manager on or
about 20 August 1999, and that he was, on 27 June 2000,
summarily dismissed. He alleged that this dismissal was
harsh, oppressive and unfair and sought an order for
reinstatement without loss of entitlements, making
application pursuant to s.29 of the Act. The application
was opposed by the respondent.
10 There was a conciliation conference held pursuant to s.32
of the Act on 28 November 2000, followed by a letter to
the respondent, care of his solicitors, signed by the
Associate to the Commissioner and dated 30 January 2001
which, formal parts omitted, reads as follows—
“A conciliation conference pursuant to section 32 of
the Industrial Relations Act 1979 was held before
Commissioner Wood on 28 November 2000. At the
conclusion of which the matter was settled and the
Commission advised that the matter would be adjourned for seven days.
On 6 December 2000 correspondence was received
from the applicant’s solicitor indicating that the
matter was settled and a notice of discontinuance
would be filed within 10 days.
Please advise the Commission, in writing, of progress
with the matter or alternatively file a notice of discontinuance by close of business Wednesday 14
February 2001. If the Commission has not had a reply by this date the matter will be discontinued on
the Commission’s own motion.”
8
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11 There was no response to that letter.
12 We should add that, after the conference, the solicitors
for both parties were discussing the contents of a deed of
settlement and there were submissions before us as to
whether a settlement had been reached or not, by reference
to correspondence between solicitors and copies of a draft
deed of settlement contained in a Supplementary Appeal
Book.
13 The matter came before the Commission which, by order
made on 15 February 2001 and perfected on 16 February
2001. The terms of the order made in application No 1039
of 2000, in full, are as follows—
“WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;
and
WHEREAS on 28 November 2000 a conference was
held pursuant to section 32 of the Act, at which time
terms of settlement were agreed; and
WHEREAS the Commission wrote to the applicant
on 30 January 2001 advising that the application
would be discontinued on the Commission’s own
motion unless advised otherwise by the applicant
by 14 February 2001; and
WHEREAS there has been no response on behalf of
the applicant;
NOW THEREFORE the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the application be and is hereby discontinued.”
(See pages 22-23 of the appeal book (hereinafter referred
to as “AB”).)
14 An application, No 440 of 2001, purporting to be made
pursuant to s.27(1)(v) of the Act, was lodged in the
Commission on 12 March 2001 and, after a hearing on
17 May 2001, an order revoking the order reproduced
above and made in application No 1039 of 2000 was
made.
15 In his reasons for decision (see pages 10-14(AB)),
delivered extemporaneously on 17 May 2001, the
Commissioner noted that there was an agreement between
the parties which was “an agreement which was all but
settled in the conference of the 28th of November 2000,
bar for some wording in a deed of settlement (which was
to be confidential between the parties)”. Apart from that,
a settlement was achieved.
16 The Commissioner, however, expressly found that
settlement had not in fact been reached and that the
correspondence was explicit about it. He did not deal with
the correspondence, except to reproduce the terms of a
letter of 15 December 2000 from the solicitors for the
appellant to the solicitors for the respondent, which reads
as follows—
“1. We have received no correspondence from you
since our letter of 6 December.
2. Given the delays which have occurred in connection with this matter (none of which have been
attributable to our client), we are instructed to
inform you that, should you not accept our client’s proposal for settlement by 5.00pm today,
all offers from our client will lapse immediately
thereafter.
3. If no or no adequate response is received by that
time, we propose writing to the Commissioner
requesting a directions hearing in the new year
and a date for trial.”
(See page 39 of the Supplementary Appeal Book.)
17 The Commissioner then found that no settlement was
achieved.
18 The Commissioner then held that, to not allow Mr Lane
to pursue his case would be in breach of his duties under
s.26 of the Act, given that the terms of his original order
were also clear.

2513

19 The Commissioner quoted a recital to the order as
follows—
“WHEREAS on 28 November 2000 a conference
was held pursuant to section 32 of the Act, at which
time terms of settlement were agreed....”
20 The Commissioner then observed that this was an error,
i.e. to find that terms of settlement were agreed, and that
the letter of the Commission of 30 January 2001, which
we have reproduced above at paragraph 9, is also an error.
21 The correspondence from the solicitors for Mr Lane dated
6 December 2000 is quoted in part at page 11(AB) and
reads as follows—
“ We write to confirm that the matter has now been
settled between the parties with the only outstanding matter being the execution of the Deed of
Settlement—now substantially settled between the
parties—the payment of the settlement sum, and the
filing of the Notice of Discontinuance (which must
await the execution of the Deed and payment of the
settlement sum).
We shall write to you immediately if there are any
difficulties experienced in the settlement of the above
Application, which we anticipate should be completed, and a Notice of Discontinuance filed within
the next 10 days.”
(See page 35 of the Supplementary Appeal Book.)
22 The Commissioner, having held that an error had been
made and that s.27(1)(m) of the Act, which provides a
power to—
“correct, amend or waive any error, defect or irregularity whether in substance or in form.”
applied.
23 The Commissioner also held that, to not exercise his
discretion to amend the error that was made would be
ruling out Mr Lane’s application to have his unfair
dismissal conciliated or, alternatively, determined, and
that that would be a wrong exercise of his “obligations”
under the Act. The Commissioner then determined to
revoke the order which was made on 15 February 2001
and deposited on 16 February 2001. This, therefore,
effectively reinstated Mr Lane’s application and returned
it to a point of conciliation.
24 The Commissioner observed that he was not making an
order pursuant to s.27(1)(v) of the Act. He observed that,
in respect of application No 440 of 2001, he would be
asking the Registrar to “cease that file” and it would then
become part of application No 1039 of 2000. He observed
that the matters were, effectively, the same matter and
that the approach made to the Commission by application
No 440 of 2001 could have effectively been made by
correspondence to the Commission because Mr Lane was
seeking that matter No 1039 of 2000 be reinstated or
revived.
25 The Commissioner then held that application No 440 of
2001 would not be a separate application and that this
order was being made pursuant to s.27(1)(m) of the Act
or pursuant to the general power under s.26(1)(a) of the
Act to act without regard to technicalities or legal form.
26 Thus, the orders of 16 February 2001 would be revoked
and Mr Lane’s s.29 application would be returned to
conciliation.
27 The appellant contended at first instance that the
Commission did not have the power to entertain
application No 440 of 2001 because, by virtue of the order
of 16 February 2001, the Commission was functus officio
in respect of Mr Lane’s s.29 application. The
Commissioner did not consider this to be the case. The
matter was clearly intended to be finalised by the
Commission on the premise that the settlement had been
achieved.
28 In addition, the Commissioner held that he was not functus
officio and that the slip rule should apply. He referred to
the judgment in Cook v Australian Postal Corporation
[1997] 597 (FCA) in which it was said—
“the functus officio concept is referable only where
the duty concerned has been finally performed by a
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relevant order or award or decision and not where
some mere interim or preliminary conclusion has
been reached; an interlocutory order may be set
aside.”
29 (The term “functus officio” has been dealt with by the
Full Bench of this Commission and by the Industrial
Appeal Court.)
ISSUES AND CONCLUSIONS
30 This appeal is a narrow one. Part of the appeal relates to
its competence. That stems from the nature of the order
made. At first instance, there was an application made to
revoke the order made in application No 1039 of 2000,
an order which was made and perfected.
31 That order, which was made and perfected, was clearly a
decision, within the meaning of s.7 of the Act, where a
decision is defined as follows—
““decision” includes award, order, declaration or
finding”
32 We should also add that a “finding” is defined in s.7 of
the Act as follows—
““finding” means a decision, determination or ruling made in the course of proceedings that does not
finally decide, determine or dispose of the matter to
which the proceedings relate”
33 Further, because the order was perfected, it was an order
in its final form in that the depositing of the order in the
office of the Registrar effected a compliance with s.36 of
the Act.
34 The perfected order, by definition, constitutes also a
“decision”, as defined, for the purposes of s.49 of the
Act.
35 Thus, it was a decision which therefore gave a party to
the proceedings the right to institute an appeal against it.
There was no doubt that the order correctly recorded the
meaning of the court at the time.
36 The question then is whether the applicant at first
instance, the respondent on this appeal, could validly
apply for the revocation of the order and whether the
Commission at first instance had jurisdiction and
power to make the order.
37 It was submitted by the appellant that the Commission,
having made the order of 16 February 2001 in application
No 1039 of 2000 which constitutes, as we have observed,
a decision, was functus officio. It was plainly functus
officio; it had disposed of the matter before it by means
of an order which it said was made by consent and, in
fact, made the order.
38 The Commission had no more functions, once the order
was perfected, which it could perform in relation to the
matter. The Commission was therefore functus officio.
39 Further, it was submitted by the appellant, there was no
“industrial matter” before the Commission.
40 There was no “industrial matter” because the Commission
had heard and determined the matter and exhausted its
jurisdiction and powers. The Commission had made a
final and dispositive order in relation to the industrial
matter before it. The Commission was functus officio
because it had discharged all of its functions and could
do nothing more after the order was perfected, as it was
(see AEEFEU and Another v Executive Director, Building
Management Authority 75 WAIG 2483 (FB) and the cases
cited therein; see also RRIA v AMWSU 70 WAIG 2083
(IAC); ALHMWU v Metro Meat International Limited
78 WAIG 813 (FB)).
41 Next, since the matter came before the Commission under
s.32 of the Act, there were no more powers for it to
exercise because the Commission had purported to make
an order, based on an alleged agreement following a
conciliation pursuant to s.32 of the Act, which order was
perfected. Once perfected, the order could only be dealt
with by this Commission and constituted by the Full
Bench pursuant to s.49 of the Act.
42 It was submitted by the respondent that the Commission,
having made an error which it identified, was entitled to
correct the original order pursuant to the “slip rule”.
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43 First, there is no slip rule which exists unless it exists in
Rules of Courts (see Shaddock & Associates Pty Ltd and
Another v The Council of the City of Parramatta 151 CLR
590, where the “slip rule” was contained in the Rules of
the Court). There is no common law slip rule which would
apply to this Commission. Such a power is contained in
s.27(1)(m) of the Act. The Commissioner purported to
use s.27(1)(m) as the basis of his power to make the
revocation order. That section, however, commences with
the words “Except as otherwise provided in this Act”.
S.49 and s.36 provide otherwise.
44 In addition, the Commissioner was not correcting an error
in substance or in form (or any slip) but, effectively and
actually revoking an order which had been made,
constituted by a single Commissioner and, in addition,
which had been perfected.
45 Further, if “court” is taken to include this Commission,
which is a court of record (see s.12 of the Act), and “a
court” includes the Full Bench sitting on appeal (see
Lebeidi t/as Sugar Gum Restaurant v Napoli 81 WAIG
1357 (IAC), s.34 forbids the Commission, too, dealing
with the order in the manner which it did. (There is no
definition of the term “court” in the Act, save and except
as follows (see s.7)—
““Court” means the Western Australian Industrial
Appeal Court continued and constituted under this
Act”
46 In any event, the error submitted to have been made was
not an error in form or an error which would attract the
slip rule, insofar as that rule is contained in s.27(1)(m) of
the Act. Further, since this was not an error made in the
exercise of the jurisdiction, it is clear there was not an
error made or that it was one of substance, within the
meaning of s.27(1)(m) of the Act. We were not cited any
authority for the meaning of the phrase “error in substance
or in form”, and no authority was cited which would
establish that, if there was an error, it was one of
“substance”. It was certainly not one of “form”.
47 S.27(1)(m) of the Act, for those reasons, does not and
did not provide any power to the Commission at first
instance to make the order which it did.
48 S.27(1)(v) of the Act gives no power, either, to make such
an order. S.27(1)(v) must be read in the context of all of
the preceding powers prescribed in s.27(1). S.27(1)(v)
confers a general power which is a catch-all for matters
which have been expressly included. It is not to be read
in isolation, but in the context of the specific powers which
precede it (see RRIA v FEDFU 67 WAIG 315 (IAC)). It
provides no power to correct orders which have been
perfected.
49 It is also necessary to observe that no head of power or
jurisdiction is conferred on the Commission by s.26(1)(a)
of the Act. That section does not confer a general
jurisdiction to do whatever is thought to be in accordance
with equity, good conscience and the substantial merits
of the case. There must first be a foundation in the Act
itself for the exercise of the jurisdiction before s.26
operates (see RRIA v ADSTE 68 WAIG 11 (IAC)
(“Pepler’s Case”) per Olney J at page 20).
50 The order appealed against was also arguably a finding,
as defined, because, by the order, the Commissioner did
not finally dispose of the proceedings, but it is usually in
the public interest that an order such as this, made in
excess of jurisdiction and power, be corrected. The appeal
should be allowed to be made pursuant to the power
conferred on the Full Bench by s.49 of the Act, by
reference to s.49(2a).
51 The order made at first instance was made without
jurisdiction or power. It was incompetent and should be
quashed.
52 We therefore upheld the appeal, for those reasons, and
quashed the decision at first instance.

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

2001 WAIRC 03362
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSSIE ONLINE LIMITED (ACN 004
160 927), APPELLANT
v.
JOHN LANE, RESPONDENT
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HIS HONOUR THE PRESIDENT P J
SHARKEY
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COLEMAN
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DELIVERED
THURSDAY, 26 JULY 2001
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FBA 36 OF 2001
CITATION NO. 2001 WAIRC 03362
_______________________________________________________________________________

Decision
Appearances
Appellant
Respondent

Appeal upheld and decision at first
instance quashed.
Mr S K Shepherd (of Counsel), by leave
Mr M L Bennett (of Counsel), by leave,
and with him
Ms L Boardley (of Counsel), by leave

_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full Bench
on the 25th day of July 2001, and having heard Mr S K Shepherd (of Counsel), by leave, on behalf of the appellant and Mr
M L Bennett (of Counsel), by leave, and with him Ms L
Boardley (of Counsel), by leave, on behalf of the respondent,
and the Full Bench having reserved its decision on the matter
and having determined that reasons for decision therefor shall
be delivered at a future date, it is this day, the 26th day of July
2001, ordered and declared as follows—
(1) THAT appeal No FBA 36 of 2001 be and is hereby
upheld.
(2) THAT the decision of the Commissioner made on
the 8th day of June 2001 in matter No 440 of 2001
be and is hereby quashed.
By the Full Bench
(Sgd.) P.J. SHARKEY,
[L.S.]
President.
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DELIVERED
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CITATION NO. 2001 WAIRC 03625
_______________________________________________________________________________

Decision
Appearances
Appellant
Respondent

Appeal dismissed.
No appearance by or on behalf of the
appellant.
Ms M G Saraceni (of Counsel), by leave

_______________________________________________________________________________
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Reasons for Decision.
THE PRESIDENT—
1 These are the unanimous reasons for decision of the Full
Bench.
2 This is an appeal whereby the abovenamed appellant, Mr
Emmanuel Kapsanis, by TRM Legal Services, Solicitors,
on 10 April 2001, lodged an appeal against a decision of
the Commission made on 20 March 2001 in matter No
1465 of 1999. The Notice of Appeal, for reasons which
we will express later in these reasons, did not comply
with Regulation 29 of the Industrial Relations
Commission Regulations 1985 (as amended) (hereinafter
referred to as “the Regulations”).
3 By letter dated 10 April 2001, the abovenamed solicitors
advised the Commission, inter alia, that Mr Kapsanis’
residential address was Unit 19, 43 Kinsella Street,
Joondanna WA 6060, and that his home telephone number
was 9440-1004.
4 On 17 April 2001, there was filed in the Commission a
notice that TRM Legal Services had ceased to act for Mr
Kapsanis in the appeal and that he would act thereafter in
person.
5 By letter dated 8 May 2001, Deputy Registrar Buttel wrote
to Mr Kapsanis at the above address, asking that Mr
Kapsanis contact him if it was Mr Kapsanis’ intention to
proceed with the appeal, because there were requirements
to be attended to. A further letter, in similar vein, was
forwarded on 15 June 2001 to the same address. Neither
letter was returned to the Commission, as not having been
delivered to Mr Kapsanis. Neither letter was answered.
6 On 20 July 2001, although there was no evidence of
service of the Notice of Appeal, and no appeal books
have been filed, Messrs Jackson McDonald, Solicitors,
acting for the respondent company, sought orders pursuant
to s.49(5)(a) and s.27(1)(a)(iv) of the Industrial Relations
Act 1979 (as amended) (hereinafter referred to as “the
Act”) that the appeal be dismissed for “want of
prosecution” in accordance with the principles set out in
AWU v Barminco Pty Ltd—Plutonic Project (2000) 80
WAIG 3162 (FB).
7 The grounds in support of the application for orders to
dismiss the appeal are as follows—
“(a) the inadequacy of the notice of appeal in that it
fails to comply with regulations 29(1) and (2) of
the Industrial Relations Commission Regulations
1985;
(b) the length of the delay in that the notice of appeal was filed on 10 April 2001 and, as at the
date of filing this application, no other steps have
been undertaken such as to evince an intention
on the part of the appellant to have the matter
proceed;
(c) the lack of or insufficiency of the explanation for
the delay;
(d) that there is no or no substantial evidence of hardship to the appellant if this appeal is dismissed,
particularly given that the appellant does not seek
reinstatement;
(e) that the respondent would be prejudiced if the
appeal is allowed to proceed notwithstanding the
delay, given that the respondent is a company
which is not trading and has not been trading since
about November 1999 and its directors are (due
to their statutory duties) prevented from dissolving the company, or similar, given the current
appeal which the appellant is not prosecuting;
(f) that the respondent has a reasonable expectation
that it be left to enjoy the fruits of the judgment,
but it cannot do so in the current circumstances;
(g) that the appellant has not responded to various
communications (both written and verbal) from
the Registry of this Commission.”
8 A Declaration of Service was filed on 23 July 2001 in
which one Brenda Kay Hoddinott, on behalf of the
applicant, declared that, on 20 July 2001, she served this
Notice of Application upon Mr Kapsanis “by pre-paid
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post at Unit 19, 43 Kinsella Street, Joondanna WA 0606
(sic)”. We are satisfied that it was so served.
On 1 August 2001, in response to a letter of 27 July 2001,
Mr Kapsanis telephoned the Associate to the President
and advised his availability to attend a hearing of this
application. He advised that, inter alia, he was available
on 20 August 2001, and the Associate advised him that
he would be forwarded a Notice of Hearing.
A Notice of Hearing was forwarded to the same address
on 2 August 2001. Again, the notice was not returned as
being incapable of delivery to the addressee, Mr Kapsanis.
On 14 August 2001, Mr Kapsanis telephoned the
Associate to the President saying that he had received
the Notice of Hearing. He was informed by the Associate,
inter alia, that it would be necessary for him to attend the
hearing of this application in the Commission on 20
August 2001.
The Full Bench, being satisfied that the Notice of Hearing
had been duly served within the meaning of s.27(1)(d) of
the Act, proceeded, there being no appearance by the
appellant (respondent), to hear the respondent’s
application (see the discussion of the Full Bench’s powers
by the Industrial Appeal Court in Lebeidi t/as Sugar Gum
Restaurant v Napoli (2001) 81 WAIG 1357 (IAC)).
It was asserted from the bar table by Counsel for the
respondent, Ms Saraceni, as we understood it, that the
appellant had been engaged by the respondent on
probation and that he was dismissed after 24 hours, and
fairly dismissed, having himself repudiated the contract.
If that were so, it was open to find that there was no
dismissal, let alone that it may have been unfair. That
assertion was not denied and we accept that this was the
case for the respondent on appeal. There is no merit in it.
It was submitted that there was no merit in the appeal
which had been brought to the attention of the Full Bench.
There was none, in fact, brought to the attention of the
Full Bench.
Further, other than his solicitors having filed a Notice of
Appeal on 10 April 2001 and, presumably, having served
it because the respondent made this application, no other
step has been taken in the proceedings. No Declaration
of Service of the Notice of Appeal has been filed. No
appeal books have been filed or served. No applications
to extend time within which to file or serve appeal books
have been made.
The Notice of Appeal itself is defective in that it does not
specify any particulars of the allegations that the decision
was against the weight of the evidence or of part of the
evidence, nor does it specify any particulars of the
allegation that the decision was wrong in law (see
Regulations 29(1) and 29(2) of the Regulations).
The notice should not have been accepted in that form by
the Registrar or his officers. The appeal should, in the
absence of any application to amend or any voluntary
provision of particulars, be dismissed for that reason alone
in the circumstances of this case.
The Notice of Appeal was filed over four months ago
and no intention has been evinced and/or no step taken to
proceed with the matter. There was no explanation made
or sought to be made to the Full Bench for this delay.
There is no evidence of hardship on the count of a lost
chance of reinstatement if this appeal is dismissed because
no reinstatement was sought at first instance. The loss of
the opportunity to make a claim for compensation, if the
appeal is now dismissed, is counterbalanced, in the
circumstances of this application, by the fact that, as we
accept, the assertion not having been contradicted, that
the liquidation of the company has been delayed pending
the prosecution of the application at first instance and
this appeal.
Further, the respondent should now be permitted, after
over four months with no further step taken to proceed
with the appeal, to enjoy the fruits of its “judgment”.
That is much more the case when there is no submission
as to the merit of the appeal to the Full Bench on behalf
of the appellant. Moreover, the Full Bench, in our opinion,
is entitled to conclude on the submissions made that the

81 W.A.I.G.

merit of the appeal lies with the respondent.
21 Further, the history of taking no steps to proceed with
the appeal beyond the filing of the notice (and presumably
service) is completed by the failure of the appellant to
appear to oppose this application; nor has he responded
to requests from a Deputy Registrar to take further steps
in the matter (see the principles laid down in AWU v
Barminco Pty Ltd—Plutonic Project (FB)(op cit)).
22 S.26(1)(c) of the Act requires the Commission to consider
the interests of those directly or indirectly affected; in
the case of an unrepresented person and in an application
such as this, that consideration must be more careful than
usual but, in this case, the appellant has done nothing for
four months, asserted no merit or gave no explanation,
remained content with a defective notice, and failed to
respond to the Commission’s officers or appear upon this
application.
23 Having regard to the time elapsed and s.26(1)(a) of the
Act, the interests of the respondent outweigh those of the
appellant, the enjoinder to the maximum of expedition
contained in s.6(c) of the Act being relevant. For all of
those reasons, we would find that the equity, good
conscience and the substantial merits of the case lie with
the respondent’s application.
24 Pursuant to s.49(5)(a) of the Act (and, if necessary,
s.27(1)(a)) and, for those reasons, we agreed that the
application herein should be acceded to and the appeal
dismissed.
2001 WAIRC 03575
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
EMMANUEL
KAPSANIS,
APPELLANT
v.
GOLDSPACE PTY LTD T/AS
PARABURDOO INN, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
COMMISSIONER S J KENNER
DELIVERED
MONDAY, 20 AUGUST 2001
FILE NO/S
FBA 17 OF 2001
CITATION NO. 2001 WAIRC 03575
_______________________________________________________________________________

Decision
Appearances
Appellant
Respondent

Appeal dismissed.
No appearance by or on behalf of the
appellant.
Ms M G Saraceni (of Counsel), by leave

______________________________________________________________________________

Order.
The preliminary application made on behalf of the respondent having come on for hearing before the Full Bench on the
20th day of August 2001, and there being no appearance by
or on behalf of the appellant and having heard Ms M G Saraceni
(of Counsel), by leave, on behalf of the respondent, and the
Full Bench being satisfied that the said appellant was duly
served with a notice of these proceedings pursuant to s.27(1)(d)
of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the Act”) and, further, the Full Bench having
determined the preliminary application and having decided
that reasons for decision should issue at a future date, it is this
day, the 20th day of August 2001, ordered that the application
made on behalf of the respondent for orders pursuant to
s.49(5)(a) and 27(1)(a)(iv) of the Act be and is hereby granted
and appeal No. FBA 17 of 2001 be and is hereby dismissed.
By the Full Bench
(Sgd.) P.J. SHARKEY,
[L.S.]
President.
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ordering the Appellant’s ‘instructing officer’ from
the Court prior to and for the duration of the hearing of the Respondents’ cases, and thereby
denying the the(sic) Appellant natural justice and
prejudicing its capacity to effectively defend itself.
3. The learned Commissioner erred in law in failing to exercise jurisdiction pursuant to section
113 of the Act and Regulations 86 and 94, in that,
the learned Commissioner denied the Appellant
justice by ruling that, the Respondents’ witness
statements be accepted and entered into evidence
before the Commission, and thereby disregarding the practice and procedure of the Commission
and prejudicing the Appellant’s capacity to effectively defend itself.
4. The learned Commissioner erred in law in failing to exercise jurisdiction pursuant to section
113 of the Act and Regulations 86 and 94, in that,
the learned Commissioner denied the Appellant
justice by ruling that, the Appellant’s ‘instructing officer’ may not read the Respondents’ witness
statements prior to the hearing of the Respondents’ cases, and thereby disregarding the practice
and procedure of the Commission and prejudicing the Appellant’s capacity to effectively defend
itself.
5. The learned Commissioner erred in law in failing to exercise jurisdiction pursuant to section
113 of the Act and Regulations 94, in that, the
learned Commissioner denied the Appellant justice by ordering that, the Appellant’s ‘instructing
officer’ upon adjournment of proceedings whilst
under cross-examimnation(sic) may not communicate with his Agent, and thereby prejudicing
the Appellant’s capacity to effectively defend itself.
6. The learned Commissioner erred in law and fact
in failing to give sufficient weight to the evidence
and submissions of the Appellant with respect to
the nature of the industry, the significant downturn in the Appellant’s work and the consequential
redundancies.
7. The learned Commissioner erred in law and fact
in failing to give sufficient weight to the principle that the failure of the Appellant to be
procedurally fair in the termination of the Respondents’ employment is but one one(sic) matter
to be weighed in the balance.
8. The learned Commissioner erred in law in awarding excessive compensation to the Respondents.
Accordingly, the Appellant seeks an Order of the Full
Bench that the Decision of the Commission in matters
1377 and 1378 of 2000 be quashed.”
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Reasons for Decision.
THE PRESIDENT—
1 This is an appeal against the whole of the decision of the
Commission, constituted by a single Commissioner, given
on 20 April 2001 in matters No 1377 and 1378 of 2000.
The appeal is brought pursuant to s.49 of the Industrial
Relations Act 1979 (as amended) (hereinafter referred to
as “the Act”).
2 The decision made in those matters was, formal parts
omitted, in the following terms—
1. DECLARES that Mr Gary Smith and Mr Don
Evill were harshly, oppressively and unfairly dismissed from their employment as a machine
operator and a site supervisor respectively by the
respondent on or about 11 August 2000.
2. DECLARES that reinstatement of Mr Smith and
Mr Evill is impracticable;
3. ORDERS the respondent to pay to Mr Smith
compensation in the sum of $8,129.16 payable
in instalments as follows: (a) by the end of April
2001 the sum of $3,500.00; (b) by the end of
May 2001 the sum of $3,500.00; and (c) by the
end of June 2001 the sum of $1,129.16 less any
amount payable to the Commissioner of Taxation pursuant to the Income Tax Assessment Act
1936 and actually paid.
4. ORDERS the respondent to pay to Mr Evill compensation in the sum of $18,783.73 payable in
instalments as follows: (a) by the end of April
2001 the sum of $3,500.00; (b) by the end of
May 2001 the sum of $3,500.00; by the end of
June 2001 the sum of $5,870.84 and by the end
of July 2001 the sum of $5,912.89 less any
amount payable to the Commissioner of Taxation pursuant to the Income Tax Assessment Act
1936 and actually paid.”
3

GROUNDS OF APPEAL
It is against that decision that the appellant now appeals
on the following grounds—
“1. The learned Commissioner erred in law in granting the Applicants’ (Respondent’s) Application
pursuant to section 29 of the Industrial Relations
Act, 1979 (WA) (“the Act”).
2. The learned Commissioner erred in law in failing to exercise jurisdiction pursuant to section
113 of the Act and Regulation 94 of the Industrial Relations Commission Regulations, 1985
(WA) (“the Regulations”), in that, the learned
Commissioner denied the Appellant justice by
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BACKGROUND
The application, No 1377 of 2000, at first instance, which
was opposed by the appellant, was listed for hearing
before the Commission, sitting at Bunbury, on 20 March
2001 at 10.30 am. Because of an error in his instructions,
the advocate for the respondents, Mr Moon did not appear
until 2.15 pm that day, the time to which the matter had
been stood down. When the Commission convened at
2.15 pm, there was an application that the two applications
(1377 of 2000 and 1378 of 2000) be heard together, which
was not objected to. The Commissioner so ruled.
Mr Stubbs, Counsel for Mr Gary Kenneth Smith and Mr
Don Samuel Evill, the applicants at first instance and
respondents to this appeal, also proposed, because of the
time lost, to proceed by way of Mr Smith and Mr Evill
giving their evidence in chief by written statements. There
was no objection to that course. However, at that time,
the Commissioner did not rule on that proposal or
application.
Mr Stubbs then sought an order for witnesses out of court.
He specifically referred to Mr Trevor John Barrett whom
he identified as an active participant in the matter. Mr
Stubbs submitted that, because matters of credibility

2518

7

8

9

10

11
12

13

14

15

16

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

would arise, Mr Barrett should not be present during
cross-examination and should not have access to the
witness statements. Mr Moon, on behalf of the respondent
at first instance, submitted that Mr Barrett was his
instructing officer on behalf of the company. Mr Barrett
was its Operations Manager and not a Director or
Secretary. It was submitted by Mr Stubbs that there were
Directors present in Bunbury to give instructions. Indeed,
Mr Moon said in submissions that a Director was present
in Bunbury. Mr Barrett’s subsequent evidence was that
Mr Peter Tolmachoff, a Director, was involved in decisions
concerning the applicants.
The Commissioner concluded that, because there would
be evidence of various conversations and the prospect of
conflict in evidence, it would defeat the purpose of the
order if Mr Barrett were to remain in court. As it turned
out, the credibility of the witnesses was a very live issue.
There is no suggestion on the record, nor was it otherwise
suggested to the Full Bench, that any Director or other
officer attended on behalf of the respondent to instruct.
The Commissioner therefore ordered that witnesses be
excluded from the court, including Mr Barrett, and that
he not have a copy of or access to the witness statements
of Mr Smith and Mr Evill.
Mr Smith and Mr Evill were called. Their statements were
produced and admitted in evidence and they were crossexamined by Mr Moon. Mr Barrett was then called and
he gave evidence in chief and was cross-examined. The
only evidence given for the applicants were given by them.
The only evidence for the appellant, the respondent at
first instance, was given by Mr Barrett.
When the Commission was to adjourn that day, Mr Barrett
was still in the witness box and was being cross-examined.
He was directed not to communicate with anyone,
including Mr Moon, overnight. However, in the case of
any communication proposed to take place with Mr
Moon, this was to be notified first to Mr Stubbs. There
was not an absolute prohibition of communication
between the advocate and Mr Barrett.
I now turn to the substantial matters.
Mr Smith and Mr Evill made applications to the
Commission pursuant to s.29(1)(b)(i) of the Act alleging
that they were unfairly dismissed by a company called “J
& P Metals Pty Ltd” on 11 August 2000. Mr Evill, in
application No 1378 of 2000, claimed also to the
Commission that he was denied a contractual benefit, that
benefit being in the form of reasonable notice which, he
says, ought to have been implied in his contract of
employment.
Both Mr Smith and Mr Evill were employed by the
appellant in or about July 2000 pursuant to the terms
of various building trade construction awards. They
were employed in the demolition of works at the
Bunbury Power Station, at Bunbury in the State of
Western Australia. Mr Evill was employed as a Site
Supervisor, and the Commissioner at first instance
observed that he was not, strictly speaking, covered
by the terms of an award. Mr Smith was employed as
a machine operator.
Mr Smith and Mr Evill said that they were employed on
a permanent full-time basis. This was disputed by the
appellant which alleged that both of them were employed
on a casual basis, or as it was alternatively put, on an “as
needed basis”.
They alleged that they were dismissed from the appellant
without warning of any kind on or about 11 August 2000,
and they alleged also that no reasons were advanced by
the appellant for their dismissal.
Mr Smith and Mr Evill also alleged that they were
dismissed by the appellant because of their membership
of the Construction, Forestry, Mining and Energy Union,
Western Australian Branch (hereinafter referred to as “the
CFMEU”), which is an organisation of employees, as that
is defined in s.7 of the Act. In connection with that, there
was evidence before the Commission of an incident
involving an organiser of that organisation which occurred
on or about 8 or 9 August 2000.
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17 The argument for the appellant’s position was, in effect,
that Mr Smith and Mr Evill had both been made redundant
because of the lack of work at the inner harbour lay down
area.
18 On or about 9 August 2000, Mr Smith and Mr Evill were
transferred to the lay-down area in the inner harbour. Some
two days’ later, on 11 August 2000, both were told that
they were no longer required by the appellant and both
had their employment terminated without notice on that
day. Mr Smith and Mr Evill’s employment, on the day in
question, was actually terminated by a person by the name
of Mr Phil McElhiney, who was not called to give
evidence in the proceedings at first instance by the
appellant.
19 The Commissioner preferred the version of the events as
outlined in Mr Smith and Mr Evill’s evidence, in the case
of any conflict with the appellant’s evidence. He found
that the evidence adduced through Mr Evill was
particularly persuasive and found him to be an impressive
witness. Further, the Commissioner found that Mr Smith
and Mr Evill’s evidence was generally consistent, but he
noted that that evidence was, at least in part, confirmed
by evidence as contained in a statutory declaration
tendered as exhibit A3 and declared by Mr Raymond
Cunningham (see page 108 of the appeal book (hereinafter
referred to as “AB”)). Mr Cunningham, however, was not
available for cross-examination and reduced weight was
attached to his evidence.
20 In the end, preferring the evidence of Mr Smith and Mr
Evill, the following findings were made by the
Commissioner—
(a) That Mr Smith and Mr Evill were employed by
the appellant on the works at the Bunbury Power
Station demolition project.
(b) They were both told by the appellant, through
Mr Barrett who was then apparently representing the employer, that the estimated duration of
the works was of some six months, or at least of
an ongoing nature.
(c) The Commissioner rejected the submission that
Mr Smith and Mr Evill were to be employed on a
casual or intermittent basis or for work on pontoons.
(d) That both Mr Smith and Mr Evill looked at the
works concerned, did a site inspection, undertook
preparatory work and commenced on the job on
or about 31 July 2000, working without apparent incident until about 8 August 2000.
(e) The Commissioner was satisfied and found that
there was no issue with the work performance of
Mr Smith or Mr Evill and, indeed, it was common ground that they were very good and capable
employees.
(f) On 8 August 2000, an incident occurred when an
organiser from the CFMEU attended the site
which led to expressions of concern by the appellant which would appear to be on the urgings
of the principal at the site, Trio Demolitions, but
the Commissioner noted that no evidence was led
from senior executives of either the appellant who
were involved or indeed any persons on behalf
of Trio Demolitions.
(g) The Commissioner found that the next day, Mr
Smith and Mr Evill were transferred to the lay
down area in the inner harbour, without any real
explanation, and on 11 August 2000, both were
dismissed without notice.
(h) The works commenced on the Bunbury Power
Station site demolition project were still ongoing.
(i) Mr Evill, after dismissal, took immediate steps
to obtain other work and had mitigated his loss.
He has earned some $20,300.00 until the end of
January 2001.
(j) In the case of Mr Smith, the Commissioner found
that he commenced employment for a short period at a cattle station between August and
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September 2000 and, with a new employer since
late November 2000, he has earned some
$18,900.00 or thereabouts until about the middle of February 2001.
The Commissioner did not accept on the evidence
that Mr Smith’s refusal of further employment
by the appellant after his dismissal meant in any
way that he had not taken reasonable steps to
mitigate his loss. It was open to find that Mr Smith
did not accept that position by reasonable treatment meted out to him by the appellant.
The Commissioner found that, applying the principles laid down in Gibson v Bosmac Pty Ltd 60
WAIG 1 and Shire of Esperance v Mouritz 71
WAIG 891, Mr Smith and Mr Evill were dismissed harshly, oppressively and unfairly by the
appellant.
That reinstatement or re-employment was impracticable for the purposes of s.23A of the Act.
That Mr Smith and Mr Evill were entitled to an
award of compensation and that Mr Evill was also
entitled to a period of notice.

ISSUES AND CONCLUSIONS
21 The grounds of appeal in this case were directed, in part,
to a number of procedural matters. They were directed to
alleged miscarriages of the exercise of discretion; first,
in finding that Mr Smith and Mr Evill had been unfairly
dismissed and, second, in relation to the amount of
compensation for loss which the Commissioner assessed
and ordered to be paid.
22 The finding of unfair dismissal and as to the compensation
to be paid are both discretionary decisions, as that term
is defined in Norbis v Norbis (1986) 161 CLR 513 and
Coal and Allied Operations Pty Ltd v AIRC (2000) 74
ALJR 1348 (HC). In matters of the exercise of discretion,
of course, the appellant must establish that the exercise
of the discretion miscarried, as such miscarriages are
characterised in House v The King [1936] 55 CLR 499
and Gromark Packaging v FMWU 73 WAIG 220 (IAC).
Procedural Matters—Natural Justice
23 There is a set of principles which has developed over the
years in relation to the exclusion of witnesses from a court
or tribunal hearing. These have developed in both civil
and criminal proceedings. Such orders are common in
this jurisdiction and elsewhere.
24 In practice, a person who is to testify often remains outside
the court until called upon the give evidence so as not to
be able to tailor the evidence to what has gone before.
The following principles might, I think, be of assistance—
(a) There is no rule of law in this jurisdiction requiring the exclusion of witnesses if the
Commissioner has not exercised its discretion to
make an order.
(b) On the application of either party, witnesses are
ordered to remain outside and beyond the hearing of the court until required to give evidence
(see Southey v Nash (1837) 7 C & P 632, 173 ER
277; R v Bassett [1952] VLR 535 (FC); Holland
v Evans [1959] VR 54; R v Tait [1963] VR 520
(FC)).
(c) The Commissioner (a judge) may also order a
witness who is being examined to leave the court
while legal argument takes place about that witness’ evidence.
(d) Whilst there is doubt about whether the parties
may be ordered from the court if they behave
properly, in practice in other jurisdictions they
usually remain or, if the party is not an individual
but a corporation or organisation, a person is entitled to remain to instruct counsel or conduct his
or her own case (see Charnock v Dewings (1853)
3 C & K 378, 175 ER 597; Selfe v Isaacson (1859)
1 F & F 194, 175 ER 688; and Taylor “Law of
Evidence”, 12th Edition (1931) para 1400 n (h)).
(e) A solicitor for a party may usually remain, his/
her assistance being, in most cases, absolutely

25

26
27

28

29

30

2519

necessary to the conduct of the case (but see Tran
v Magistrates’ Court of Victoria [1998] 4 VR 294
at 298 (CA) where a different approach was
taken).
(f) Expert witnesses are generally permitted to remain in court (see R v Tait (op cit) and Tomlinson
v Tomlinson [1980] 1 WLR 322 at 327, 1 All ER
593 at 595 per Arnold P).
(g) A witness familiar with complicated exhibits may
well be allowed to remain (see R v Tait (op cit) and
R v Bicanin (1976) 15 SASR 20 at 26 (FC) and see
generally “Cross on Evidence” para 17055).
(h) In The London Chartered Bank v Lavers (1855)
SCC (NSW) 884 (selected by Gordon Legge J),
the Full Court held that a party to a cause who
contemplates giving evidence for himself has a
right to remain in court for the conduct of his
case and is not liable to exclusion as are other
witnesses. That is a view generally taken in this
Commission.
(i) If a party, or someone competent to instruct, is
excluded, except for bad behaviour, it would generally be found on authorities such as The London
Chartered Bank v Lavers (op cit) that, since that
person is not present to hear the case against him
or her, that exclusion of that person will effect a
denial of natural justice, because the party is not
present to hear the case against him. Further, in
such a case, it is not certain that the rule in Stead
v State Government Insurance Commission
[1986] 161 CLR 141 (HC) would apply.
(j) Subject to what I have said, the reasons for decision of the Full Bench of the Australian Industrial
Relations Commission in Finnegan v G M Melbourne Holdings Pty Ltd (unreported) 582/98 M
Print Q1220 (25 May 1998) is of assistance.
In this case, however, there was no exclusion of the
appellant, the respondent at first instance, from the
proceedings. One of its officers was in Bunbury and could
have been present. All that occurred was that a witness
for the appellant was excluded who, as was clear and as
it turned out to be, was to give important evidence based
on credibility.
It is trite law that the rules of natural justice apply in this
Commission
The appellant was not deprived of the opportunity to be
present to hear the evidence against it, through an officer
or to instruct its agent through any other officers or other
employees; particularly since Mr Barrett admitted in
evidence that he was part of a team giving instructions to
the appellant’s representatives. The exclusion of an
individual would not be so readily justified. There was
no denial of natural justice.
Further, whether a witness or witnesses should be
excluded is not, as was submitted on behalf of the
appellant, a matter of usage or practice, although similar
orders are often made. The making of such an order calls
for the exercise of a discretion in accordance with
s.27(1)(v) of the Act. In the exercise of the power in court,
there was nothing done contrary to or required to be done
pursuant to the Industrial Relations Commission
Regulations 1985 (as amended).
In this case, for those reasons, there was no denial of
natural justice or of procedural fairness. In any event, no
objection was pursued by Mr Moon at first instance and
the right to object can now properly be deemed to have
been waived (see Vakauta v Kelly 87 ALR 633 (HC)).
Further and alternatively, in accordance with the principle
in Stead v State Government Insurance Commission (HC)
(op cit), the appellant did not assert, nor was it sought to
establish, that compliance with the requirements of natural
justice could have made any difference to the outcome
or, in particular, that the denial of natural justice deprived
it of the possibility of a successful outcome. Further, it
is, within the ratio of that case, open to the Full Bench,
therefore, to find that a properly conducted trial could
not possibly have produced a different result.
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31 I say that subject to my observations as to the applicability
of Stead v State Government Insurance Commission (HC)
(supra).
The Order forbidding the revelation of the written
statements of Smith and Evill to Barrett
32 A similar ground of appeal related to this order. Had the
evidence in chief of Mr Smith and Mr Evill been given
orally, Mr Barrett would not have heard such evidence
because he was excluded from the court. The written
statements which took the place of oral evidence in chief
only came into being to save time because the matter had
been delayed. It is noteworthy that there was no order,
nor did the appellant volunteer to give a copy of Mr
Barrett’s statement or proof to Mr Smith and Mr Evill’s
counsel or solicitors.
33 Again, there is no usage. The order was an order properly
made within the discretion and power of the Commission
pursuant to s.27(1)(v) of the Act and properly
complemented the order for witnesses to remain outside
the court. It was again open to an officer to be present to
hear the evidence and instruct the advocate for the
appellant. Further, no objection was taken to this course.
Again, too, within the principle in Stead v State
Government Insurance Commission (HC)(op cit), there
was no submission that, if the order had not been made,
a different outcome could have been achieved.
The Direction not to discuss matters with Mr Barrett
overnight whilst he was being cross-examined
34 There is a rule of professional conduct for barristers that
they not communicate with a witness called by them
whilst that witness is undergoing cross-examination,
without advising their opponent or the court, or that such
a rule was not applicable (as it was not). Even if there
was not, the order was properly made. That direction of
the Commission properly reflected that sort of approach
and properly complemented the order for witnesses out
of court. Further, such an order should be made, subject
to necessary exceptions. In this case, too, there was no
prohibition upon Mr Moon communicating with Mr
Barrett, in any event, provided prior notice was given to
Mr Stubbs. Nothing was said at first instance or before
the Full Bench that any communication was made or was
needed to be made.
35 There was no suggestion that such communication was
attempted, even though it was open to do so within the
terms of the direction. Further, within the principle in
Stead v State Government Insurance Commission
(HC)(op cit), the possibility of a successful outcome, if
the order had not been made, was not canvassed before
the Full Bench. For those reasons, there is no merit in
that ground.
Did the Commissioner err in finding the dismissal unfair?
36 The grounds of appeal contained allegations that the
Commissioner erred in law and in fact in failing to give
sufficient weight to the evidence and submissions of the
appellant with respect to the nature of the industry, the
significant downturn in the appellant’s work and the
consequential redundancies, and, further, to paraphrase,
attached too much weight in deciding whether the
dismissal of Mr Smith and Mr Evill was unfair to the
consideration of procedural unfairness. It should be
observed that Gronow v Gronow 29 ALR 129 (HC) is
authority for the proposition that an appellate court should
be slow to overturn a primary judge’s discretionary
decision on grounds which only involve conflicting
assessments of matters of weight.
37 In this case, the Commissioner considered the submission
of the agent for the appellant which was, in effect, that
both Mr Smith and Mr Evill were made redundant through
a lack of work at the inner harbour in Bunbury. However,
the Commissioner, having heard and seen the witnesses,
preferred the evidence of Mr Smith and Mr Evill to that
of Mr Barrett. He said that he preferred their evidence
without hesitation.
38 Further, the Commissioner noted that there was little
cross-examination of Mr Smith and Mr Evill, that their
evidence was part confirmed in the evidence by statutory
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declaration of Mr Cunningham and that he found Mr Evill
was a particularly impressive witness. He therefore found
that they were employed for the duration of the Bunbury
Power Station project, that the estimated duration of the
work was six months, that they were not employed on a
casual or intermittent basis, or to work on pontoons, and,
further, that they were good and capable employees.
The Commissioner then found that Mr Smith and Mr Evill
were, on 9 August 2000, after an incident involving a
CFMEU organiser on or about 8 August 2000, transferred
to the lay down area in the inner harbour without any real
explanation and that the works on the Bunbury Power
Station were still ongoing.
Based on those findings, the Commissioner, correctly
observing that much of the evidence was not controverted
in any substantial form, did not accept that, on the
evidence, there was any good reason for the dismissal of
Mr Smith and Mr Evill. He also found that it was open to
conclude that the dismissal of Mr Smith and Mr Evill
was by reason of a prohibited reason under the Act.
In the alternative, the Commissioner found that, if there
was a redundancy, then there was no compliance with
the obligations cast upon the appellant by the Minimum
Conditions of Employment Act 1993 (hereinafter referred
to as “the MCE Act”), and in particular, Part 5. Those
provisions require an employer to properly and adequately
consult in relation to significant change, significant effect
and redundancy.
In this case, the Commissioner clearly accepted the
evidence of Mr Smith and Mr Evill. It was not alleged in
the grounds of appeal that he erred in so finding. The
ground was confined to an attack on the weight attached
by the Commissioner to the evidence given. It was not a
question of weight, but one of credibility. The
Commissioner found that he preferred the evidence of
Mr Smith and Mr Evill over the evidence of Mr Barrett.
It followed that he accepted their evidence and not Mr
Barrett’s and made findings accordingly.
The appellant did not, in any event, establish that the
Commissioner at first instance, in making findings based
on his opinion of the credibility of the witnesses, had
misused his advantage in seeing and hearing them. For
those reasons, that ground is not made out.
The appellant’s agent, however, argued this ground as if
it alleged that the findings made as to fact were made in
error. If that were a valid approach, which it was not, I
make the following findings and observations.
The Commissioner, in any event, had the advantage of
seeing and hearing the witnesses at first instance. The
Full Bench should not interfere with those findings, unless
the Commission has misdirected itself as to the evidence
or has misused the advantage which it enjoyed in seeing
and hearing the witnesses at first instance.
“A finding of fact by a trial judge, based on the credibility of a witness, is not to be set aside because an
appellate court thinks that the probabilities of the
case are against—even strongly against—that finding. If the finding depends to any substantial degree
on the credibility of the witness, the finding must
stand unless it can be shown that the judge has failed
to use or has palpably misused his advantage, or has
acted on evidence which was inconsistent with facts
incontrovertibly established by the evidence or which
was glaringly improbable.”

(See Devries and Another v Australian National Railways
Commission and Another [1992-1993] 177 CLR 472) (see
also State Rail Authority of New South Wales v Earthline
Constructions Pty Ltd (in liq) (1999) 73 ALJR 306 and
Gilmore and Another v Cecil Bros and Others 78 WAIG
1099 (IAC)).)
46 I would first observe that nothing in the submissions was
directed to establishing that there was an error of that
type made. In this case, it is manifestly clear, as I have
observed above, that the findings of the Commissioner at
first instance depended to a very substantial degree on
the credibility of the witnesses. He made it quite clear
that he regarded Mr Evill and Mr Smith, and particularly
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Mr Evill, as credible witnesses compared to Mr Barrett,
and nothing was submitted to the Full Bench which
attacked that finding. Indeed, a fair reading of Mr Barrett’s
evidence reflects areas of contradiction and not infrequent
failures to recall important matters, which might properly
lead to doubts about his credibility.
Further, the respondents, the applicants at first instance,
were not shaken in cross-examination and there was, in
any event, little cross-examination on the terms of their
employment and the circumstances surrounding their
dismissal. Having accepted the evidence, the
Commissioner made a number of findings of fact. These
were—
(a) That Mr Evill and Mr Smith were employed to
work as supervisor and operator respectively on
the Bunbury Power Station demolition project.
(b) That the appellant estimated that this project (and,
therefore, their employment) would last more than
six months.
(c) That Mr Evill and Mr Smith were not casual
employees.
(d) That Mr Evill and Mr Smith were not engaged to
work to unload pontoons brought from Beenup
at the lay down area at the Bunbury Inner Harbour.
(e) That they worked without incident from 31 July
2000 to 8 August 2000 on the Bunbury Power
Station project. It was open to find that they were
so employed because of their experience and abilities.
(f) That there was no issue as to their work performance.
(g) That, on 8 August 2001, there was an incident
involving an organiser from the CFMEU which
led to expressions of concern by the appellant.
Indeed, it was open to find that Mr Barrett made
it clear that the head contractor did not want a
union site, that the fact that Mr Smith and Mr
Evill were union members was putting the contract with Trio Demolitions in jeopardy and that
Mr Evill should tear up his union card.
(h) That, on the next day, Mr Smith and Mr Evill
were moved from the Bunbury Power Station to
the lay down area at the Inner Harbour without
any real explanation.
(i) That, two days later, Mr Smith and Mr Evill were
dismissed without notice.
(j) That the Bunbury Power Station demolition is
still ongoing. Indeed, the evidence was that it
would be a lengthy project.
(k) That Mr Smith and Mr Evill had mitigated their
loss.
Once the Commissioner made a finding that he did accept
Mr Smith and Mr Evill’s evidence, it was quite clear that
he did not accept the appellant’s version of events and of
the dismissal and the reason therefor. That meant that he
did not accept that the dismissal of these employees arose
from the nature of the industry, a downturn in work and a
number of redundancies. There was no evidence of this
which he accepted. Indeed, having accepted Mr Smith’s
and Mr Evill’s evidence, it was open to him to find as I
have outlined above.
The Commissioner found that Mr Smith and Mr Evill
were specifically employed for a period of over six months
for the Bunbury demolition project, which was ongoing.
It was open to him to so find. Once he accepted their
evidence, it was also open to find that their dismissal was
directly occasioned because Mr Barrett made it clear that
there was a substantial problem caused by their
membership of the CFMEU (see pages 73-77, 92-94
(AB)).
This was followed the next day by their removal from
the power station site to the lay down area and then
dismissal two days later. Because Mr Barrett’s evidence
was disbelieved, as it was open to do, there was no credible
evidence of any contract to transport pontoons and no
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documentary evidence of the termination of such a
contract (see pages 58 to 62 of the transcript at first
instance (hereinafter referred to as “TFI”)). There was
the credible evidence of Mr Evill and Mr Smith, but there
was no mention to them of pontoons.
51 Having disbelieved Mr Barrett, as it was open to him to
do, the Commissioner disbelieved any aspect of his
evidence, insofar as it conflicted with that of Mr Smith
and Mr Evill. It followed that the Commissioner did not
believe and did not accept that other employees were not
employed at the same time. There was no other evidence
of any of those matters than Mr Barrett.
52 It was open to find that the real reason for the transfer
and dismissal and the only evidence of any difficulty in
the employment relationship was that Mr Smith and Mr
Evill were members of a union, that an organiser of that
union had visited the site and that this caused concerns
for the appellant, such that it dismissed them so that its
contract or relationship with the head contractor, which
did not want a union site, would not be jeopardised.
Did the Commissioner adequately apply the principle that
the failure of the appellant to be procedurally fair was but
one matter to be weighed in the balance?
53 The well known principle in Shire of Esperance v Mouritz
(IAC)(op cit) applies. That case was followed by the
Commissioner (see page 28(AB)) where he observed that
a lack of procedural fairness in matters such as these can
be an important circumstance. That observation follows
what Kennedy J said at page 895 (Nicholson J expressing
similar views at page 899). Kennedy J said—
“In my opinion, any breach of the rules of natural
justice was a relevant circumstance in the determination of the critical question as to whether the
dismissal was harsh or unjust. Whether an employer,
in bringing about a dismissal, adopted procedures
which were fair to the employee is an element in
determining whether the dismissal was harsh or unjust—see the Law of Employment, Macken McCarry
and Sappideen, 3rd Edn 277-8, and the authorities
there cited. In some cases, this can be a most important circumstance. But in such a case as the present,
no question of the invalidity of a decision, as such,
falls for determination. The case does not turn simply on the respective legal rights of the parties.”
54 In this case, the Commissioner found that the dismissal
was both substantially and procedurally unfair. He did
not misapply the decision in Shire of Esperance v Mouritz
(IAC)(op cit). It was open to the Commissioner to find as
he did. There was no error in his so doing.
Was there any error in the assessment of compensation?
55 Neither applicant at first instance sought reinstatement
or re-employment. The Commissioner found that Mr
Smith and Mr Evill were entitled to awards of
compensation for the loss of income sustained by their
dismissal. The Commissioner therefore found that they
had each suffered loss and that their losses were caused
by their harsh, oppressive and unfair dismissals.
56 The question of any loss of reputation was not a matter
of appeal. There was a claim by Mr Evill for a sum in
lieu of reasonable notice which, on the principles laid
down in Tarozzi v WA Italian Club (Inc) 71 WAIG 2499
(FB), the Commissioner assessed at two weeks. The
Commissioner assessed the loss occasioned by the loss
of earnings as $8,129.16 for Mr Smith and $18,783.73
for Mr Evill and ordered them to be paid those amounts,
less income tax payable and paid.
57 There was no error in the amount of compensation which
properly reflected an established loss.
58 Further, the dismissal which occurred was a summary
dismissal. It occurred without notice and, on all of the
evidence, without reason or credible reason being given.
The onus was on the employer to establish that it was
justified. No evidence was led to that effect and nothing
was submitted which would establish that there was any
misconduct, to say nothing of misconduct which was a
wilful and deliberate flouting of an essential condition or
conditions of employment (see Shire of Esperance v
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Mouritz (IAC)(op cit) and FMWU v Cat Welfare Society
Inc 71 WAIG 2014 at 2020-2021 (FB) and the cases cited
therein; see also North v Television Corporation Ltd
(1976) 11 ALR 599 cited in many cases by the Full Bench
of this Commission).
59 In any event, once the evidence of Mr Smith and Mr Evill
was accepted, it is quite clear that, as a summary dismissal,
and indeed as a dismissal, the dismissal was entirely
unjustified. Further, no matter what evidence was
believed, there was no evidence that part 5 of the MCE
Act, as it applies to employees about to be made
redundant, and which was applicable, was complied with.
Indeed, all of the evidence was that it was not. That breach
of the statute constituted sufficient evidence to find that
the dismissal was unfair, if it amounted to retrenchment
or redundancy and which it clearly did not.
60 In addition, it was open to find, as the Commissioner at
first instance did, that there was a further breach of the
Act; and that the respondents were clearly dismissed
because they were members and wished to remain
members of an organisation of employees, “a union”.
61 It was open to find on the face of it that the respondents
were harshly, oppressively and unfairly dismissed in this
case because they were dismissed contrary to s.96D of
the Act, which is unlawful. The Commissioner found that
this was harsh, oppressive and unfair. It was not submitted
that it was not. It was open to find that it was and the
Commissioner was correct to so find.
62 It follows, therefore, that questions of error as to findings
of fact were not raised by the ground. Even if they were,
the Commissioner found correctly in finding as he did,
for the reasons which I have just advanced.
Was the Assessment of Compensation Excessive?
63 By this ground, it was alleged that the Commissioner erred
in awarding excessive compensation.
64 The Commissioner correctly referred to the principle laid
down in Bogunovich v Bayside Western Australia Pty Ltd
79 WAIG 8 (FB) and the cases cited therein (and see
Tranchita v Wavemaster International Pty Ltd 79 WAIG
1886 (FB) and the cases cited therein).
65 The Commissioner made a finding that there was a loss
of income, on the evidence and on the balance of
probabilities. There was uncontroverted and undiluted
evidence of loss. The Commissioner, in order to make a
finding as to loss, correctly found that the probable
duration of the employment was six months at least. The
evidence, which he accepted, was clearly to that effect
(see pages 70, 88 (AB) and page 23 (TFI)).
66 The Commissioner properly made a finding as to the loss,
based on the estimated length of employment, six months
or more (based on the evidence which he accepted), the
amount which each employee would have earned in that
time had the contract not been unfairly, harshly or
oppressively terminated, less amounts earned in other
employment after they were dismissed.
67 In my opinion, it was open to find that the loss was for
six months at least, capped statutorily to six months, there
being no credible evidence upon which it might properly
be found that the contracts of employment might have
been or would have been terminated earlier than six
months.
68 It may even have been open to compensate separately for
loss of opportunity.
69 It was submitted that there was no mitigation of loss. The
duty in mitigation of a claimant employee was laid down
in Growers Market Butchers v Backman 79 WAIG 1313
at 1316 (FB). It does not require Mr Smith and Mr Evill
to take unreasonable steps to procure alternative
employment. They were certainly, in light of what
occurred to them, not bound to accept the employment
offered to them by Mr Barrett and were entitled to view
such offers with suspicion, given their employer’s
treatment of them, and to reject them.
70 There was a clear mitigation of loss.
71 It was open to the Commissioner to find that they had
mitigated their losses since there was sufficient evidence

81 W.A.I.G.

that they had diligently sought suitable employment and
had indeed obtained what employment was available.
72 There was no error in the finding of loss or the finding as
to compensation.
FINALLY
73 For those reasons, finding no error as alleged in the
grounds of appeal, and no error in the exercise of the
Commissioner’s discretion, applying the principles in
House v The King(HC)(op cit) and Gromark Packaging v
FMWU (IAC)(op cit), I would dismiss the appeal.
CHIEF COMMISSIONER W S COLEMAN—
74 I have read the reasons for decision of His Honour the
President. I agree with those reasons and have nothing to
add.
COMMISSIONER J F GREGOR—
75 I have had the opportunity to read the Reasons in draft of
His Honour the President, I respectfully agree with those
Reasons and add the following comments.
76 As I understand the grounds of appeal the Appellant
complains that the Commission at first instance erred in
law in that it ordered, when asked to make such orders, a
person who the Appellant says should have remained
within the proceedings to remove themselves from the
proceedings, the result of which, according to the
Appellant, denied it natural justice and prejudiced its
capacity to effectively defend itself. The first five grounds
of appeal one way or the other deal with this contention.
77 The following three grounds complain that the
Commission erred in law and fact in failing to give
sufficient weight to evidence and submissions made by
the Appellant concerning a downturn in industry and an
alleged failure to give sufficient weight what is described
as ‘the principle’ that “the failure of the Appellant to be
procedurally fair in the determination of the Respondent’s
employment is but one (sic) matter to be weighed
determined in the balance”. The final ground is connected
to the proceeding 3 in that as a result thereof there was an
excessive order of compensation to the Respondents.
78 Try as I might I cannot find anything in s.113 of the Act
which gives rise to any of the complaints raised by the
Appellant in the grounds of appeal. Section 113 is a
provision, similar to those in many Acts of Parliament
which allows the supervising body, to make regulations
for the purpose of administering the Act. In the case of
the Commission, S.113 empowers members of the
Commission, or the majority of them [to] make
regulations in relation to the purposes described which
include, inter alia: prescribing forms of certificates, duties
of officers, regulating practice and procedure, prescribing
fees, and remuneration of members of constituent
authorities. It allows the Governor to make regulations
relating to the practice and procedure before an Industrial
Magistrate’s Court and provides penalties for breach of
such regulations. In short the section is a machinery
section which gives power to the Commission to regulate
its own proceedings.
79 In my respectful view the reference to s.113 in the
Grounds of Appeal displays a fundamental
misunderstanding of the purpose and effect of the
section.
80 The same can be said about the reliance in four of the
Grounds on Regulations 86 and 94. Regulation 86 of the
Industrial Relations Commission Regulations 1985
enables any declaration or affidavit to be filed with the
Registrar before being used in proceedings and requires
a service not less than 24 hours before the date of hearing.
Regulation 94 gives the Commission power to vary any
procedure [for] the purpose of providing a speedy and
inexpensive determination of the proceeding.
81 On the submissions before the Full Bench it is difficult
to understand however it can be alleged that the
Commission in the first instance did not comply with
these Regulations. The burden of this appeal, in my view,
wrongly postulates that this Commission is governed by
inflexible rules and procedures as if for instance it was
bound by rules akin to the Supreme Court Rules.
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82 I agree with His Honour the President that there is no
rule of law requiring the exclusion of witnesses if the
Commission has not exercised its discretion to make an
order.
83 This appeal misunderstands the fundamental construct
of this Commission which by s.26 is to act in accordance
with equity, good conscience and substantial merits of
the matter without regard to legal forms and technicalities.
In practice the reason for this is clear. This Commission
sits not only in Courts in the city but deals with industrial
disputes in all sorts of different physical locations and
environments. It is required to resolve industrial disputes
with expedition and to do so, if I can say, with good sense
and practicality.
84 The Commission at first instance in this matter, sitting in
the South West of the State, was faced with a situation
where it was unable to commence the hearing at the
appointed time because an advocate was not present. The
Commission later used the time then available to it in
what it decided was the most appropriate way and
accepted witness statements. In the circumstances the
learned Commissioner made a judgement that in the best
interests of resolving the matter with fairness and equity
the exclusion of all witnesses including the person whose
absence, about which the Appellant now complains, was
necessary to allow an expeditious examination of the
issues and a decision thereon.
85 This Commission is not required to follow rigid
procedures, which for good and valid reasons are
characteristic of the Courts. What it is required to do is to
ensure that in the exercise of its discretion it acts fairly.
As the President has said it is to apply the principles of
natural justice. Of relevance here is the law applying to
exclusion of witnesses. I respectfully adopt his comments
concerning these matters.
86 There is no error in the Commissioner at first instance
issuing the orders he issued nor was there any prejudice
as a result.
87 Ground 7 of the appeal in my respectful view
fundamentally misunderstands the principle articulated
by Kennedy J. in Shire of Esperance v Moritz IAC op.cit.
His Honour the President has drawn attention to the
relevant citation I agree with him that there was no
misapplication of the principle established therein nor
was there error in the Commission finding as he did.
88 There was no error as alleged in the Grounds of the appeal.
There was no error in exercise of discretion and I too
would dismiss the appeal.
THE PRESIDENT—
89 For those reasons, the appeal is dismissed.
Order accordingly
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Order.
This matter having come on for hearing before the Full Bench
on the 20th day of July 2001, and having heard Mr O C Moon,
as agent, on behalf of appellant and Ms E M Peak, as agent,
on behalf of the respondents, and the Full Bench having reserved its decision on the matter, and reasons for decision
being delivered on the 17th day of August 2001 wherein it
was found that the appeal should be dismissed, it is this day,
the 17th day of August 2001, ordered that appeal No. FBA 20
of 2001 be and is hereby dismissed.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
Commissioner.
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Reasons for Decision.
THE PRESIDENT—
1 This is an appeal by the abovenamed organisation of
employees against the whole of the decision of the
Commission, constituted by a single Commissioner, given
on 4 May 2001 in matter No CR4 of 2001. By that
decision, the Commission dismissed an application
pursuant to s.44 of the Industrial Relations Act 1979 (as
amended) (hereinafter referred to as “the Act”).
GROUNDS OF APPEAL
2 The appellant now appeals against that decision on the
following grounds—
“1. The Commissioner erred in law in finding that
the reasons for the Appellant’s dismissal were
such as to justify summary dismissal.
2. The Commissioner erred in law and/or fact in
finding that the dismissal was industrially fair in
that she did not have any regard or any sufficient
regard to the following matters—
(a) The Respondent’s failure to consider any
other option to dismissal;
(b) The age of the Appellant;
(c) The Appellant’s past employment record;
(d) The evidence as to the harsh impact on the
Appellant of dismissal given his background, training, lack of education, and his
poor work prospects.
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3. The Commissioner’s discretion miscarried in that
she did not have any regard or any sufficient regard to the following evidence and matters—
(a) The Appellant did not initiate the altercation;
(b) Cream initiated the altercation by assaulting the Appellant by squirting him in the
face with a high pressure hose on two occasions.
(c) It was unreasonable and unfair to expect
the Appellant to act with composure after
being squirted unexpectedly in the face
with a high pressure hose on two occasions;
(d) The fact that the Appellant had been assaulted by Cream immediately prior to the
altercation was an extenuating or mitigating circumstance that should have been
taken into account by an (sic) reasonable
and fair minded employer in deciding
whether or not to terminate the Appellant’s
employment.
(e) The Appellant’s only reaction to being assaulted by Cream was to attempt to take
the high pressure hose from him.
4. The Commissioner erred in law in—
(a) failing to make any findings as to whether
there was a denial of procedural fairness
when she was required to do so;
(b) failing to give any reasons in relation to
the issue of procedural fairness;
5. The Commissioner’s discretion miscarried in that
she failed to have regard or any sufficient regard
to the fact that the Respondent had failed to conduct any adequate investigation into the
circumstances of the altercation and failed to afford the Appellant procedural fairness in
circumstances where it could be reasonably anticipated that a proper investigation could
reasonably have led to disciplinary action short
of dismissal.
6. The Commissioner erred in law and/or in fact in
failing to take into account evidence as to the relative culpability of Cream and the Appellant.
7. The Commissioner’s discretion miscarried in that
in determining the industrial fairness of dismissal
she placed undue weight on the fact that the Appellant attempted to remove the spray hose from
Cream instead of informing his supervisor.
8. The Commissioner’s discretion miscarried in failing to have regard or any sufficient regard to the
fact the Cream lied about his history of workplace
violence or the fact that Cream had a prior history of violent misconduct in the workplace.”
There was, in the course of the hearing of the appeal, an
application made on behalf of the appellant to amend the
relief sought in the grounds of appeal to include an
alternative relief by way of variation of the order made
so that the Full Bench find an unfair dismissal and order
compensation to be paid to the appellant.
BACKGROUND
At first instance, evidence was given for the appellant
organisation by Mr Maxwell James Lynch, Mr
Geoffrey Mark Fripp, Mr Douglas John Blume, Mr
Donald John McDonald, all employees of the
respondent at the time.
For the respondent, evidence was given by Mr Paul
Edward Boardman, a knife hand employed by the
respondent, Mr Donald Clements, the General Manager
of the respondent, Mr Kane Cream, a former general hand
employee, and Mr Nicholas Timothy Mitchell, the Quality
Assurance Manager of the respondent at the time of the
dismissal.
The evidence generally is clear enough, notwithstanding
the gaps in transcript. A copy of some notes of the
Commissioner assists in this regard.
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On 1 February 2001, pursuant to s.44(9) of the Act, the
Commission referred the following industrial matter for
hearing—
“1. The Applicant claims that its member Mr Max
Lynch, was harshly, oppressively and unfairly
dismissed by the Respondent.
2. The Applicant seeks an order that Mr Lynch be
reinstated and any other orders or conditions that
the Commission sees fit to impose.
3. The Respondent denies the claim and opposes
the orders as sought.”
Mr Lynch was an employee of the respondent firm, which
conducts the business of an abattoir at Geraldton. He was
dismissed, together with another employee, Mr Cream,
following an altercation on the slaughtering floor of the
respondent.
Mr Lynch was employed by the respondent as a
slaughterman, having worked in the meat industry for
approximately twenty years. He was, at the time of his
dismissal, about 36 years old. He knew no other
occupation than meat industry occupations. Mr Lynch
had started in the meat industry when he was fifteen years
old. He left school after completing Year 10 and had done
no other courses, such as TAFE courses, since. He was a
very experienced and competent slaughterman and able
to perform all slaughtering tasks in respect of various
types of animals; and that he was experienced and
competent was accepted by the Commissioner. He
commenced employment with the respondent in 1996.
Before he was dismissed on 2 January 2001, he regularly
worked in the position of “rover”, assisting other
slaughtermen working on the slaughterhouse floor. He
was also the union delegate and had been for about three
years.
Mr Cream had been an employee of the respondent, as a
general hand, for about six months and was a young
person.
On 22 December 2000, the respondent’s employees were
engaged in slaughtering goats. At about 7.20 am, Mr
Lynch was working on the chain next to Mr Cream. Mr
Cream, on that morning, was washing hair and other
material off carcasses. The incident started when Mr
Blume (who was working on the “dehairer”, a large
machine approximately two metres from Mr Cream’s
work station) looked over, saw Mr Lynch and said “Good
morning, Max”. Mr Blume said this to Mr Lynch three
times, but Mr Lynch did not hear him, so Mr Blume said
to Mr Cream words to the effect “Well, he is an ignorant
prick, isn’t he?”.
Mr Cream, who was operating a high pressure spray gun,
responded by laughing, then turned to Mr Lynch and
squirted him with a jet of water. Mr Lynch gave evidence
that he was sprayed in the head on his left side with the
high pressure hose. He said that, initially, he did not know
who had sprayed him. He said that the water went straight
into his ear and soaked the left side of his body, clothing
and all. He said he looked up and saw Mr Cream holding
the high pressure hose and he said to Mr Cream “What
the fuck do you think you are doing, you fucking idiot?”
He said that Mr Cream smiled at him. Mr Lynch then
walked up to Mr Cream and said “Don’t fucking ever do
that again.” He said that Mr Cream responded by spraying
him in the face point blank. He said that he tried to wipe
the water from his eyes because it affected his vision and
lifted his right hand in an attempt to grab the high pressure
hose because it was directed at him. Mr Cream, who was
taller than Mr Lynch, was standing on a raised stand about
one foot high, on a higher level than Mr Lynch, and was
directing the hose at him. As Mr Lynch attempted to grab
the hose, Mr Cream came off the stand, grabbed him and
pushed him against the washbasin which was next to the
steriliser which was full of very hot water.
In cross-examination, Mr Lynch expressly denied that he
said that, if Mr Cream did that again, he, Mr Lynch, would
hit Mr Cream. He also denied that he struck Mr Cream
across the face with his open hand, as Mr Cream and Mr
Boardman alleged. He denied pulling Mr Cream’s hair
also.
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14 Both of them were then locked together, so Mr Lynch
put his left arm around the back of Mr Cream’s neck to
restrain him, and held his other hand on his, Mr Lynch’s,
knife pouch. He said that Mr Cream tried to throw him
on the ground and the both fell over and slipped into the
blood drain. Mr Lynch said that he yelled for someone to
take the knives out of his pouch because they were very
sharp and dangerous and he did not want anyone to get
hurt. He also had a concern, he said, that the knives might
be used against him. By then, most of the employees on
the floor had stopped working and gathered around Mr
Lynch and Mr Cream.
15 Mr Lynch said that neither punched each other. He also
said that the incident took a minute. He admitted that he
did not have “control of the incident”.
16 Mr McDonald saw Mr Cream and Mr Lynch on the floor
side by side and he heard Mr Lynch call out two or three
times “Someone grab my knives”. Mr McDonald took
the knives out of Mr Lynch’s pouch as a safety precaution
and took them to the washing and shaving area. Mr Lynch
appeared to be restraining the other person.
17 After they were broken up, Mr McDonald said to Mr
Lynch “What the fuck is going on?”, and Mr Lynch said
“The c... squirted me in the face.” Mr McDonald said
that he was a metre and a half away from the struggling
workers and he saw neither of them throw a punch; nor
did he see any injuries and, in particular, no blood coming
from Mr Cream’s nose. He was adamant that the view
from No 3 Station was not obstructed by goats or the
chains.
18 Mr Lynch and Mr Cream were then separated by other
employees and the Slaughter Floor Supervisor, Mr Pascoe
Constantino, and Mr Mitchell, ensured that they were
both escorted from the slaughtering floor.
19 Mr Lynch testified that he had walked with Mr Mitchell
and Mr Cream walked out with Mr Constantino.
20 As they were walking outside, he heard Mr Cream yell
something to him which he could not hear. Mr Lynch
said that he then said to Mr Constantino “I told you he
was fucking crazy.” He said that Mr Cream went berserk
and Mr Constantino had to restrain Mr Cream. Mr
Constantino then told Mr Lynch “Shut up Max. You are
making things worse.” Mr Lynch said that he then said to
Mr Mitchell “I’ll get the prick after work”, because he
did not want Mr Cream to think that he was weak, but he
had no intention of carrying out the threat.
Notwithstanding the threat, there is, in fact, no evidence
that he did anything more about the matter at all. The
evidence is that it ended there. Mr Lynch testified that he
did not have any intention of carrying out the threat
because he thought that Mr Cream was crazy. He also
said that he did not see Mr Cream bleeding from the nose.
Mr Lynch denied saying “If you think that was a hit, wait
until I get you in the car park.”
21 Mr Lynch then walked across to the smoking area, had a
cigarette to calm his nerves and, after about ten minutes,
the Production Manager, Mr Paul Jones, approached him
with Mr Clements and asked what had happened. Mr
Lynch said that he replied “The prick squirted me with
the hose.” Mr Clements and Mr Jones left for about ten
minutes and came out and told him that he would be
suspended until 2 January 2001, and that Mr Cream was
suspended.
22 At about 6.30 am on 2 January 2001, Mr Lynch arrived
at work and waited for Mr Clements to arrive at the office.
Mr Clements walked into the office and said “Good
morning, Max”, and asked him to come in. Mr Lynch
followed him in and Mr Clements said to him “It doesn’t
look good, you are out of here.” Mr Clements did not say
that he carried out a full investigation and that Mr Lynch
was involved in a fight. Mr Lynch said that he informed
Mr Clements that he would take the matter to the union.
He then shook Mr Clements’ hand, said “Happy New
Year” and left the premises.
23 Mr Lynch said that no-one asked for his version of events,
oral or written. All that he was asked was what Mr Jones
asked him, and he replied that “the prick squirted” him
in the face, which exchange took about 15 seconds. Noone asked that he provide witnesses of the incident.
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24 There was dispute between the parties as to whether Mr
Lynch was an assailant or a victim.
25 Mr Blume, a knife hand, said that, after Mr Cream directed
a jet of water at Mr Lynch, Mr Lynch walked up to Mr
Cream and said “What the fuck did you do that for, you
fucking idiot?” He said that Mr Cream was working on
the first wash, washing goat carcasses, about two metres
from Mr Blume’s work station. He saw the incident and,
even when cross-examined as to this view being
obstructed, maintained that he had a clear view. He said
that Mr Cream just smiled with a big, cheesy grin and Mr
Lynch, who was taken aback, walked over and said to Mr
Cream “Don’t ever do that again.” Mr Cream then pointed
the spray gun straight at Mr Lynch’s head and squirted it
straight in his face. Mr Lynch put his hand up to try and
stop the stream of water, Mr Cream then lost his balance,
stepped off his stand, rushed at Mr Lynch and pushed
him against the washbasin and they both fell into the blood
drain. When he was stepping off the stand, Mr Cream
was still squirting Mr Lynch. While he was on the ground,
Mr Lynch said “Grab my knives.” At the end, Mr Cream
was on top. No punches were thrown, nor could they
have been without Mr Blume seeing. A few people
intervened to pull them apart. When Mr Cream squirted,
Mr Blume was standing on the flanking block and could
see Mr Cream’s face. He noticed no bloodied nose. There
was just a wrestle, he said in cross-examination. No
punches were thrown.
26 Mr Fripp gave evidence that, on that day, he also was
working on the “dehairer”. He looked up and saw a circle
of people on the other side of the room. He went over to
see what was going on and saw Mr Lynch and Mr Cream
on the ground. Mr Cream was locked onto Mr Lynch so
he reached down and pulled Mr Cream off Mr Lynch. He
said that, before he pulled him off, Mr Cream was trying
to bite Mr Lynch’s neck. He pulled them apart and Mr
Cream wanted to have another go at Mr Lynch and he
told Mr Cream that “enough was enough”. He said that
he did not observe any injuries on either Mr Cream or
Mr Lynch and, in particular, there was no blood coming
from Mr Cream’s nose. Mr Fripp was not shaken in crossexamination.
27 Mr Boardman, a knife hand, gave evidence that, when
the incident occurred, he was working alongside Mr
Lynch, that Mr Lynch was to Mr Boardman’s left and
that Mr Cream was on the left side of Mr Lynch. He was
shaving goats and he looked up and saw Mr Lynch walk
up to Mr Cream and hit Mr Cream on the nose with an
open hand. Mr Cream then jumped off the wash stand
and proceeded to wrestle around with Mr Lynch until the
fight was broken up. He did not hear Mr Lynch say
anything to Mr Cream because of the noise on the
slaughter room floor.
28 Mr Mitchell asked Mr Boardman after the fight what had
happened. He told him and signed a statement which he
gave to Mr Mitchell. He said Mr Lynch, after these events,
approached him about changing his statement. What,
however, on his evidence, Mr Lynch asked him was what
he had said in his statement. Mr Lynch then told him
what he, Mr Lynch, believed had happened, and said that
he would see him next day. Mr Lynch asked Mr Boardman
to be a witness and Mr Boardman said “No.” Mr
Boardman said that he told Mr Lynch that he actually
saw him strike Mr Cream, and Mr Lynch said that he had
not. In cross-examination, Mr Boardman admitted that
he had not seen Mr Lynch being squirted (see page 186
of the appeal book (hereinafter referred to as “AB”)).
29 Mr Cream gave evidence that he was employed by the
respondent from about July to August 2000 through to
22 December 2000. He gave evidence that, when Mr
Blume yelled out to Mr Lynch to try and get his attention,
it seemed to him that Mr Lynch did not hear Mr Blume,
so he sprayed water in his general direction, not at Mr
Lynch, but at the side so that it would not get him. He
said that the spray action came out slightly stronger than
he intended and that the spray hit Mr Lynch’s shirt just
under his right shoulder. It was a fine spray, but it could
have been a jet, because of a faulty tap. He said that Mr
Lynch walked up to him, looked up at him and said “Do
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that again and I’ll knock your fucking block off.” Mr
Cream said he responded by sticking his fingers in the
air and saying “na, na, na, na, na”, which is reasonably
describable as derisive or jeering behaviour. Certainly,
there was no explanation, apology or undertaking not to
do it again.
There was, on all of the evidence, no apology by Mr
Cream and no indication that he would not squirt Mr
Lynch again. He did not, for example, say that he had not
intended to hit Mr Lynch with the jet. Mr Cream said in
evidence that he only squirted Mr Lynch on one occasion.
In cross-examination, he made an equivocal admission
or denial (see page 168(AB)) that he had squirted Mr
Lynch a second time.
Mr Cream said that Mr Lynch then struck him on the
nose with an open hand after he had wet Mr Lynch, i.e.
after he had offered “na, na, na, na, na”. When asked to
describe how he was hit on the nose, he said that Mr
Lynch’s hand came up through Mr Cream’s hand and
connected with his nose. He said that he had a blood nose
after the altercation, but it did not hurt, and that was the
only time during the incident that he recalled being struck
on the nose. He said that he was hit on the nose while he
was still on the stand, one foot above the level where Mr
Lynch was; he is taller than Mr Lynch. After Mr Lynch
struck him, Mr Cream said, Mr Lynch grabbed his shirt
and they walked backwards towards the wash drain and
ended up on the ground. Whilst on the ground, he said
that Mr Lynch had hold of his hair. Eventually, they were
broken up. Mr Cream denied that he tried to bite Mr Lynch
on the neck. He testified that, after the fight was broken
up, Mr Lynch had another go at him and struck him on
the chin.
Mr Cream said that he walked outside with Mr
Constantino, and Mr Lynch walked with Mr Mitchell.
He said that Mr Constantino asked him what happened
and, whilst he was explaining, saying “and then he
punched me”, Mr Lynch yelled out something which he
could not recall. He said he reacted and yelled at Mr Lynch
“You are lucky I didn’t let you have it.” In crossexamination, Mr Cream said that Mr Lynch said “Wait
until we get out into the car park.” He was then escorted
to the office by Mr Constantino, where he spoke to Mr
Clements. He said that Mr Clements attended to his blood
nose and he told Mr Clements that he had squirted Mr
Lynch with water and that Mr Lynch was being an
“aggressive bastard” to him (Mr Cream). He also said
that Mr Clements told him to go home as it was the last
day of work before Christmas, and to come back after
the break on Tuesday.
On Tuesday, 2 January 2001, Mr Cream rang the
respondent’s office and informed the respondent that he
was not returning to work because he had obtained another
job.
Mr Cream first denied in evidence that he had had any
other altercation with any other employees of the
respondent, saying that he had no problems with anyone,
but then said, in cross-examination, that he had been
involved in two altercations. He admitted that, during his
term of employment and prior to this incident, he had
grabbed a labourer called Peter by the throat and also
admitted that he had wrestled with Cliff, a floor cleaner.
Mr Cream also admitted that, before being employed by
the respondent, he had been dismissed from a position at
the Geraldton Fishermen’s Co-op because of a fight and
that he was subsequently convicted upon a charge of
assault occasioning grievous bodily harm. He admitted
that he had lost his temper and kicked a friend in the
head whilst his friend was kneeling on the ground, trying
to put something on the towbar of a car. He said, in
evidence, that, before he went to court for the offence, he
had been admitted to Graylands Hospital and diagnosed
with a chemical imbalance in his brain from drug use. He
said that it was a temporary acute condition and that he
was kept in hospital for about three or four weeks.
Mr Mitchell gave evidence that, when the fight was broken
up, he walked outside with Mr Lynch and Mr Cream
walked out with Mr Constantino. He said that Mr Cream
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had a graze on his chin and blood coming from his nostrils.
Whilst they were walking outside, he said that Mr
Constantino asked Mr Cream what had occurred and Mr
Cream said “I was trying to get Max’s attention and I
directed a bit of water in his direction, tried to get his
attention. I squirted him down the left side, he came up
and abused me and then he hit me on the end of the nose.”
Mr Mitchell said that Mr Lynch said to Mr Cream “You
think that was a hit, wait until we’re finished in the office
and I’m going to knock your block off.” He said that Mr
Cream then attempted to try to get at Mr Lynch, but Mr
Constantino intervened and steered Mr Cream away. Mr
Mitchell first became aware of the blood coming from
Mr Cream’s nose on the way to Mr Clements’ office. Mr
Mitchell then went into the office and spoke to Mr
Clements, informing him that there had been a fight on
the slaughter floor between Mr Lynch and Mr Cream and
he asked Mr Clements to speak to Mr Lynch and Mr
Cream. Mr Mitchell then left the office and went back to
the slaughter floor. Mr Mitchell testified that, when he
returned to the floor, he spoke to Mr Constantino and
asked if anyone had seen what happened. He said that
Mr Constantino said that he had spoken to Mr Dennis
Nicholls, who said that he did not see how the altercation
started, but that Mr Boardman saw the whole thing, so
Mr Mitchell should speak to him.
Mr Mitchell spoke to Mr Boardman and later took a
statement from him. Mr Mitchell said that he then spoke to
others who were working in the shaving and washing area,
but they all informed him that they did not see anything.
Mr Blume, Mr McDonald and Mr Fripp, however, who
were working in the dehairing area, were not spoken to
by Mr Mitchell or Mr Constantino. Further, apart from
what was said while Mr Lynch and Mr Cream were
walking to the office and the brief conversation which
Mr Clements had with Mr Lynch and Mr Cream, no
explanation was sought from Mr Cream or Mr Lynch.
Mr Clements said that, when he first spoke to Mr
Cream, he was bleeding from the nose and had a bit
of skin off his chin. He said that he went to the first
aid room and attended to his nose. Mr Clements said
that he asked Mr Cream to tell him what happened
and that Mr Cream told him that there had been a
fight between him and Mr Lynch in which Mr Lynch
had him by the hair and punched him. Mr Clements
said that he stopped the conversation at that point
because he wanted to speak to Mr Lynch and, also,
he wanted to sit down and assess the whole situation.
He said that he informed Mr Cream that he was
suspended for the day with pay, and that he should
report to the office on 2 January 2001 after the
Christmas break.
Mr Clements also said that he then went and spoke to Mr
Lynch. He interviewed him for two or three minutes, he
said. He asked Mr Lynch what had happened. Mr Lynch
said that they had “had a blue”. He then said to Mr Lynch
“I believe you hit him”, and Mr Lynch replied “Well,
Don, I lost it.” He said he explained to Mr Lynch that he
was a senior member of the slaughtering team and that
he should have gone about it in a different way. He said
Mr Lynch should have gone to the supervisor and had
him talk to Mr Cream. Mr Lynch said again “Well,
Donald, I lost it.” (In cross-examination, he made it clear
that Mr Lynch did not say that he struck Mr Cream (see
page 130(AB)).) Mr Clements said that he then informed
Mr Lynch that he would be suspended for the day with
pay and that he should return to the office after the
holidays on 2 January 2001.
Mr Clements gave evidence that he left the investigation
of the incident to Mr Mitchell and to Mr Constantino. He
obtained no statement because he sent Mr Lynch and Mr
Cream home He said that Mr Mitchell and Mr Constantino
obtained some statements and, as a result of reading those
statements, he concluded that there was a fight on the
floor, that both Mr Lynch and Mr Cream were as guilty
as one another and that they should both be instantly
dismissed. He said that he did not believe that Mr Lynch
was an innocent victim.

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

43 Mr Clements testified that, in his view, he had to take
such a strong stand as there may be other fights in the
future which could result in serious injury, and that his
actions were justified. He said that there was no question
that fighting on the slaughtering floor was dangerous.
Subsequently, in discussions with Mr Graham Haynes of
the appellant organisation, he did not agree that the penalty
for Mr Lynch should be a lengthy suspension. He agreed
that he had not given Mr Lynch a second opportunity to
explain his comments; nor had he shown the statements
to Mr Lynch for comment.
Disposition
44 There was evidence of Mr Lynch’s disposition. He said
that he had not been involved in fights and that he was
not a volatile person. There was no evidence that he was
a difficult person at work, that he was volatile, or that he
was involved in fights. Indeed, the evidence was that he
was not. He admitted to being removed from licensed
premises by two bouncers who hurt him, although he did
not strike them, and that was outside work.
45 Mr Cream said in evidence, before he was crossexamined, that he had no problems at work. After a denial
and some prompting in cross-examination, Mr Cream
admitted to having two altercations within the
respondent’s premises, one of wrestling and one where
he struck a fellow employee. He had been dismissed from
other employment for fighting, was convicted of causing
grievous bodily harm to a friend whom he kicked in the
head; and was treated in Graylands Hospital for a chemical
imbalance in the brain, caused by drug use.
46 Mr McDonald said that he had known Mr Lynch for ten
years, that he was not aggressive, and he had never heard
Mr Lynch abuse other workers in the workplace. He said
that he gets along with Mr Lynch quite well. Mr Boardman
did not contradict this, nor did Mr Blume or Mr Clements.
Mr Fripp, too, said that Mr Lynch was not a person who
was aggressive or abusive.
47 Before the incident occurring, there had been a fight at
the meatworks in August 2000. As a result of that, a
meeting was held in the Management Training Room on
11 August 2000, which was attended by a number of staff,
including Mr Lynch. It was agreed by all persons present
at that meeting, including Mr Lynch (who attended as
the slaughter floor union representative) that all persons
engaged in fighting would be dismissed instantly and, as
a result, the company issued the following directive in
writing—
“DIRECTIVE—Any future fighting engaged on the
plant, irrespective of whether one person assaults another or fighting involves two people fighting each
other: Will result in the instant dismissal of offending parties.
SCOPE—This Directive applies to all staff and employees employed by Geraldton Meat Exports.
BACKGROUND—A fight occurred on the slaughter floor at the cessation of work on the 10th of
August 2000. A slaughterman assaulted a fellow
slaughterman by grabbing him around the throat by
the shirt collars and pushing him backwards. The
victim did not fight back and kept his hands stretched
out in a defensive position.
SLAUGHTERMAN—Neil Kruger (Assailant)
Kenny Mitchell (Victim)
CONSEQUENCES—A meeting was held prior to
the commencement of work on the 11th August 2000,
in the management training room. Those in attendance included—
Don Clements—General Manager
Paul Jones—Production Manager
Nick Mitchell—QA Manager
Shayne Moody—Slaughter floor Supervisor
(Temporary)
Wayne McMullen—Boning Room Union
Representative
Max Lynch—Slaughter Floor Union Representative

2527

Neil Kruger—Assailant
Kenny Mitchell—Victim
RESULT—After much discussion it was decided that
as there was only one assailant and the victim did
not retaliate, the assailant would be allowed to remain an employee if—
A/The victim received an apology and agreed
to continue working with the assailant.
B/The assailant agreed to a declaration stating that any further misdemeanours would
result in termination of their employment.
CONCLUSION—To prevent a repeat of the investigation and counselling (sic) session held on the
morning of 11th August 2000, it was decided by all
those present that a company directive be issued stating that fighting of any kind would result in instant
dismissal of offending parties. Both union representatives were present and agreed to the decision and
were responsible for relaying this decision to employees.”
(See page 237 (AB).)
48 Mr Lynch admitted that he was aware of the company
directive of 11 August 2000, that the consequences of
fighting on the job were dismissal.
Investigation
49 As to the question of investigation, the following was the
evidence.
50 Mr Lynch said that, on 22 December 2000, he had very
little discussion with Mr Clements who told him that he
was suspended without pay. He denied that Mr Clements
asked him what had happened.
51 Mr Mitchell said that he did most of the investigating,
that he did not interview Mr Cream and Mr Lynch because
Mr Jones and Mr Clements did. He did not attempt to
take a statement from Mr McDonald. He did not speak to
Mr McDonald, Mr Fripp or Mr Blume. They, Mr Mitchell
said, were not in the vicinity when he came to the scene,
except Mr Blume, who was breaking up the fight. He did
most of the investigation after speaking to Mr
Constantino. He, or no other investigator, placed the
written statements made before Mr Cream or Mr Lynch
because he did not think that there would be any need.
52 Mr Clements admitted that he had not given Mr Lynch
time to explain what happened. Mr Lynch had no
opportunity to make explanation of matters of mitigation
or to bring forward witnesses on his behalf, either.
FINDINGS
53 The applicant organisation alleged that the respondent
failed to properly investigate the alleged misconduct
and, by failing to do so, denied Mr Lynch procedural
fairness.
54 That, despite the requirement to afford procedural fairness,
not every denial of procedural fairness will entitle an
employee to a remedy; no injustice will result if, after
review of all of the circumstances of the termination, it
can be said that the employee could be justifiably
dismissed.
55 The Commissioner then concluded that Mr Lynch was
not harshly, oppressively or unfairly dismissed for the
following reasons—
(a) It is dangerous to engage in a physical altercation when wearing a pouch containing extremely
sharp knives used in the business of slaughtering. Further both Mr Lynch and Mr Cream were
working near a steriliser full of hot water which
could have burnt either of them if they were
pushed into it.
(b) Mr Lynch was a senior employee of the Respondent who at the time of termination was a Union
delegate. Not only was he the Union delegate but
he also regularly worked as a rover. As a senior
employee he had an obligation to other employees in the workplace to observe safe practices and
to take steps to ensure the safety of his workmates was not endangered by his own actions.
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(c) Even if I accept the evidence given by Mr Lynch
(corroborated by Mr Blume), it is clear from their
evidence that Mr Lynch approached Mr Cream
and attempted to grab the spray hose from Mr
Cream.
(d) After having regard to the evidence of Mr Lynch,
Mr Blume and the evidence given by Mr Cream,
I am satisfied Mr Cream sustained a blood nose
when Mr Lynch attempted to take the spray hose
from him. In my view whether Mr Cream or Mr
Lynch was the aggressor at that point in time is
irrelevant.
(e) In light of Mr Lynch’s evidence that he regarded
Mr Cream as “crazy”, in my view he should not
have attempted to take the hose from Mr Cream,
he should have simply walked away and reported
the matter to the Slaughter Floor Supervisor, Mr
Constantino.”
56 The Commissioner dismissed the application.
ISSUES, FACTS AND CONCLUSIONS
57 This was a discretionary decision, as that is defined in
Norbis v Norbis (1986) 161 CLR 513 (see also Coal and
Allied Operations Pty Ltd v AIRC (2000) 74 ALJR 1348
(HC)). It is for the appellant to establish that the
Commission’s exercise of discretion miscarried, applying
the principles laid down in Gromark Packaging v FMWU
73 WAIG 220 (IAC) and House v The King [1936] 55
CLR 499.
58 If that is not established, the Full Bench cannot interfere
with the exercise of the discretion at first instance, and in
particular, cannot substitute the exercise of its discretion
for that of the Commission at first instance.
59 Further, I refer to the well known passages from Devries
and Another v Australian National Railways Commission
and Another [1992-1993] 177 CLR 472 and from State
Rail Authority of New South Wales v Earthline
Constructions Pty Ltd (in liq) (1999) 73 ALJR 306, often
cited by the Full Bench.
60 The Full Bench of this Commission has dealt with
dismissals for fighting in a number of cases. These include
AFMEPKIU v Dampier Salt Operations Ltd 79 WAIG
2305 (FB), and AFMEPKIU v John Holland Construction
& Engineering Pty Ltd 79 WAIG 1302 (FB).
61 In relation to a great deal of the evidence, there was some
which was not in dispute and some very important
conflicts between the evidence of various witnesses.
62 First, there is the fact that there was an unequivocal
management directive, which was well known to Mr
Lynch because he was at the meeting at which it was
agreed, that fighting on the slaughtering floor would lead
automatically to dismissal.
63 Second, there is the uncontroverted evidence from Mr
Clements that fighting on the slaughtering floor is
dangerous. It is also a working area with moving “chains”,
hot sterilising vats, people moving, working and carrying
sharp knives. It is not a place for fighting. In this case,
the evidence was that, to fight in this place was dangerous
and it plainly was.
64 Next, incontrovertibly, there is a duty under a contract of
employment for the respondent, as an employer, to provide
a safe place of work. For that reason, too, fighting, which
is dangerous, is to be forbidden and more often than not is.
There is also a duty upon employees to do their work in a
fashion which is safe in the workplace (see Porter v Eltin
Underground Operations Pty Ltd and Another 80 WAIG
5349 (FB) at 5356-5357 per Sharkey P).
65 Further, there are a number of other uncontroverted facts,
or facts arising from admissions in evidence. Mr Lynch
was a senior and competent slaughterman and union
delegate, holding that responsible office for his peers with
no record of aggression or troublesomeness in the
workplace. Mr Cream was a young inexperienced general
hand with a history of fighting or engaging in physical
altercations in the workplace, including this workplace; and
with a criminal conviction for violence, which incident
occasioned his receiving treatment in Graylands Hospital.
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66 As to the incident at the heart of this appeal, there are
significant differences in the evidence of witnesses. It was
quite clear that the incident began because Mr Lynch did
not hear Mr Blume when Mr Blume spoke to him. It is
quite clear, too, that Mr Cream used a high pressure hose,
with which he was cleaning hair and other material off
goat carcasses. He did so by spraying Mr Lynch with
water in his ear and down his shirt and without warning.
Mr Cream said, in evidence, that he did not intend to hit
Mr Lynch but to spray to the side of him to attract his
attention. It is quite clear that, when the spray hit him,
this annoyed Mr Lynch who told Mr Cream, in no
uncertain terms, not to do it again. This was an
understandable reaction.
67 On Mr Cream’s own evidence, he jeered at Mr Lynch
when he was told not to do it again. He did not apologise,
say it was an accident or say that it would not occur again.
On Mr Lynch’s evidence, Mr Cream squirted him then
full in the face. On Mr Blume’s evidence, Mr Cream gave
a cheesy smile and squirted Mr Lynch in the face a second
time. Mr Cream denied that he squirted Mr Lynch a
second time, but, in cross-examination, gave an
ambiguous answer in which he referred to a second
squirting and which did not constitute a real denial. Mr
Boardman did not see the squirting episode.
68 There was then a further difference in evidence. Mr
Boardman and Mr Cream said that Mr Lynch struck Mr
Cream in the nose with an open hand. Mr Blume and Mr
Lynch said that no punches were thrown and denied also
that Mr Cream was struck by Mr Lynch. They did not see
his nose bleeding. Mr Lynch and Mr Blume made it clear
that Mr Lynch tried to grab the hose from Mr Cream.
69 Whatever occurred, Mr Cream came down off the stand
and wrestled with Mr Lynch. Mr Blume alleged that Mr
Cream tried to bit Mr Lynch on the neck. Mr Cream
denied this. Mr Cream alleged that Mr Lynch struck him
on the chin. The contrary evidence was that no punches
were thrown by either man.
70 There was evidence from Mr Clements and Mr Mitchell
that, after the two men were separated and later, Mr
Cream’s nose was bleeding. After the fight broke up, both
shouted at each other. There was, too, Mr Lynch’s threat
to Mr Cream, which was not carried out; so that no weight
to the detriment of Mr Lynch should be attached to it.
71 It is clear that, even on Mr Cream’s evidence, squirting a
person with a high pressure hose while he was working
constituted provocation and it was open to so find. That
act was aggravated by jeering, derision and a failure to
apologise, explain or give assurance that it would not
occur again. All this occurred whilst Mr Cream was still
holding the hose in his hands, even if he did not then
squirt Mr Lynch full in the face, which is putting it at
best for Mr Cream. The Commissioner, as she was entitled
to do, found that Mr Lynch tried to take the hose away,
which was his and Mr Blume’s version of what he was
trying to do. It is, of course, the case that, on either version
of what occurred, there was further provocation by Mr
Cream by his jeering conduct; or that, not only did he
smirk, as it was described, but then squirted Mr Lynch
full in the face. That would, if it were found to have
occurred, constitute much more severe provocation.
72 Next, it was quite clear, on the admissions of Mr Mitchell,
Mr Clements and the evidence of Mr Lynch, that a full
explanation of events was not obtained from Mr Lynch,
that he was not shown or, alternatively, was not told of
the allegations against him, that he was not asked to
provide a statement himself, or to make witnesses
available, because, in Mr Mitchell’s case expressly and
in Mr Clements’ case inferentially, there was no need.
73 Of course, had Mr McDonald and Mr Blume been
approached, they would have given information which
was not available to Mr Clements and Mr Mitchell about
Mr Cream’s behaviour and which other witnesses did not
or were not able to inform them about. Mr Lynch had
more to tell, also. With that evidence available, Mr Lynch
may not have been dismissed.
74 There is no doubt that, before any final decision to dismiss
is taken, the employer should make a reasonable
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investigation of the relevant circumstances. In particular,
the employee should be given an opportunity to offer an
explanation for any alleged misconduct (see Shire of
Esperance v Mouritz 71 WAIG 891 (IAC) per Kennedy J
at page 895 where he said)—
“In my opinion, any breach of the rules of natural
justice was a relevant circumstance in the determination of the critical question as to whether the
dismissal was harsh or unjust. Whether an employer,
in bringing about a dismissal, adopted procedures
which were fair to the employee is an element in
determining whether the dismissal was harsh or unjust—see The Law of Employment, Macken,
McCarry & Sappideen, 3rd ed, 277-278, and the
authorities there cited. In some cases, this can be a
most important circumstance. (my emphasis) But in
a case such as the present, no question of the invalidity of a decision, as such, falls for determination.
The case does not turn simply upon the respective
legal rights of the parties.”
See also Bi-Lo Pty Ltd v Hooper [1992] 53 IR 224 at
page 229, cited with approval in Western Mining
Corporation Limited v AWU 77 WAIG 1079 (FB) at page
1084 per Sharkey P and Coleman CC—
“Where the dismissal is based upon the alleged misconduct of the employee, the employer will satisfy
the evidentiary onus which is cast upon it if it demonstrates that insofar as was within its power, before
dismissing the employee, it conducted as full and
extensive investigation into all of the relevant matters surrounding the alleged misconduct as was
reasonable in the circumstances; it gave the employee
every reasonable opportunity and sufficient time to
answer all allegations and respond thereto; and that
having done those things the employer honestly and
genuinely believed and had reasonable grounds for
believing on the information available at that time
that the employee was guilty of the misconduct alleged; and that, taking into account any mitigating
circumstances either associated with the misconduct
or the employee’s work record, such misconduct
justified dismissal. A failure to satisfactorily establish any of those matters will probably render the
dismissal harsh, unjust or unreasonable.”
In this case, what it was clearly open to find was that
procedural fairness was not fully afforded in the context
of those dicta. There were serious inadequacies in the
investigation, for the reasons which I have already
expressed. Because there was only a brief and cursory
explanation given and sought immediately after the event,
Mr Lynch was unable to give a full explanation through
witnesses and/or from his own lips. Further, he was not
able to refer in detail to why he, a senior and competent
employee trusted by his peers with union office and with
every good record, should have “lost it”, as he put it.
It is fair to say that Mr Clements did consider an alternative
to dismissal, namely suspension, at the behest of Mr
Haynes, but rejected that alternative due to what he
regarded as the seriousness of the misconduct, which he
had not himself fully investigated.
There were a number of authorities cited to us as to how
industrial tribunals should approach the question of
fighting at work. There can be no immutable principles.
Fighting is nonetheless something to be regarded seriously
by this Commission because it will usually be prima facie
dangerous. What view should be taken of misconduct, in
the context of whether a dismissal is unfair within the
principles approved in Western Mining Corporation
Limited v AWU (FB)(op cit), constituted by fighting,
depends on all of the circumstances of the case. Each
matter must be determined on its own merits. One cannot,
in advance, predict all of the relevant circumstances. The
authorities cited to us were persuasive only and cannot
prescribe what view should be taken.
Fighting on the job, depending on the circumstances, may
be sufficient misconduct of itself for the Commission to
say that the dismissal was not unfair, and the Commission
may also find it unnecessary even to apportion blame.
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The Commission will, however, move to protect an
employee who is essentially passive, or put upon and/or
required to defend him/herself, or provoked to lose his/
her self control in circumstances where it could be said
that a reasonable person would do so. However, retaliation
out of proportion to the provocation will not generally be
of assistance to an employee. The sheer triviality of an
incident may also be relevant. On the contrary, a serious
misconduct, whether provoked or not, particularly where
both parties are at fault, will often be sufficient to
constitute a fair dismissal.
It should be observed that the Commission did not
expressly, but clearly found that the implicitly summary
dismissal of Mr Lynch was justified and was not unfair.
A summary dismissal is justified if the conduct
complained of is “such as to show the servant to have
disregarded the essential conditions of his contract of
service” (see North v Television Corporation Ltd 11 ALR
599 at 609).
It was for the appellant to establish that the dismissal of
the worker was unfair (i.e. harsh, oppressive or unfair),
but there was an onus upon the respondent to establish
that the summary dismissal was justified. The principles
which apply to what is an unfair dismissal were laid down
in the well known case of Miles and Others t/a Undercliffe
Nursing Home v FMWU 65 WAIG 385 (IAC) (see also
RRIA v CMEWU 69 WAIG 1027 (FB)). Even if the
summary dismissal was justified, it might still be found
to be harsh, oppressive or unfair.
In this case, the Commissioner found that to engage in a
physical altercation on the floor of the abattoir was
dangerous, which it clearly was. Further, it was open to
the Commissioner to find that the participants did so in
breach of a clear directive which gave notice of the penalty
of automatic dismissal for fighting.
The Commissioner found also and it was open to find,
that Mr Lynch was a senior and experienced employee of
the respondent and a union delegate. He was under an
obligation to use safe practices; so, too, however was Mr
Cream. It was also open to find that Mr Cream acted in a
provocative and irresponsible manner in the workplace.
It was open to the Commissioner to find, and the
Commissioner found, that Mr Lynch approached Mr
Cream to grab the hose from him and no more (and that,
in the beginning, he did no more). He did so, it was open
to find, because he was sprayed or was being sprayed
and had received no indication that this would stop and
was jeered at.
If, however, the Commissioner had gone further, she
might have found that Mr Lynch was even more gravely
provoked by being sprayed a second time directly in the
face, after telling Mr Cream to stop. In any event, whether
the Commissioner accepted that the second spray
happened, there was sufficient provocation for Mr Lynch
to grab the hose, given that it was in Mr Cream’s hands
and he might be said to have defied Mr Lynch. It was not
unreasonable for Mr Lynch, even if Mr Cream did not
use the hose again, to assume that he would, or to justify
him taking action to prevent its use.
The Commissioner also found, and there was evidence
to support it, that Mr Cream sustained a blood nose when,
not because, Mr Lynch took the spray from him. She did
not make a finding that this was because Mr Lynch did or
did not strike him, observing that whether either was the
aggressor or not was irrelevant. However, this was a
finding made after considering the evidence of Mr Blume,
Mr Lynch and Mr Cream. What finally and significantly
the Commissioner found was that, given his view that
Mr Cream was “crazy”, Mr Lynch should not have
attempted to take the hose away and (as Mr Clements
suggested in evidence) reported the matter to the
supervisor, Mr Constantino. In my opinion, it was open
to find that attempting to take the hose away in the
circumstances was not unreasonable when a
remonstration against the spraying was ignored and when
Mr Lynch was treated with contempt, whether Mr Cream
was crazy or not. Equally, it might have and should have
been found that Mr Cream, having upset Mr Lynch,
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should have let the hose go and otherwise apologised or
mollified him.
In my opinion, it was not open to the Commissioner to
find that Mr Lynch’s conduct constituted a breach of
conduct such as to justify a summary dismissal, because
it was open to find as follows.
Mr Lynch was doing his work and minding his business.
Mr Cream sought to attract his attention in a manner such
as to at least annoy Mr Lynch because he deliberately or
negligently hit him in the ear with a jet of water from a
high pressure hose. When Mr Cream was told, somewhat
firmly and understandably, not to do it again, he stood
there still holding the hose and jeering. Alternatively, he
squirted Mr Lynch a second time, this time full in the
face, which was even more serious provocation.
The Commissioner did not find which version was correct
but, in any event, the squirting and subsequent conduct
was sufficient to make Mr Lynch seize the hose, which
was understandable, for my own part, given that Mr
Lynch’s evidence was corroborated by Mr Blume. In any
event, the Commissioner found that the only reaction to
the provocation was Mr Lynch’s attempt to take the hose
from Mr Cream. That was the only conduct which she
criticised Mr Lynch for, impliedly because that led to the
ensuing struggle. That was the evidence of reaction which
the Commissioner accepted. It was plainly open to her to
do so.
The incident did not, relevantly, develop into a full
blooded fight, but became a wrestling match.
It was significant, too, that the reaction was out of
character for Mr Lynch, and was a mild reaction. The
provocation, in my opinion, was sufficient to cause a
senior, competent, experienced worker to seize the hose.
The ongoing struggle occurred because Mr Cream stepped
down and wrestled Mr Lynch instead of letting the hose
go.
Further, this was not a decision by Mr Lynch to fight but
a decision, under provocation, to stop further spraying
for the second or third time. It was a reasonable reaction
and not a disproportionate retaliation, if retaliation it were.
For my part, I am of opinion that it was more a form of
self defence. It was relevant to consider, too, that this
was an event which occurred when a person with a history
of fighting in the workplace and elsewhere, provoked and
offended a responsible employee, with no history of
difficulty with other employees, going about his business.
Mr Cream’s behaviour, whether there was one or two
squirtings, was calculated to and did provoke Mr Lynch
to the action which he took and which a reasonable person
would have taken.
It was, I think, quite unreasonable, when it was open to
find that he may have been sprayed a second time or that
he had been sprayed a second time, to expect Mr Lynch
to go to a supervisor and not to grab the hose. The problem
arose because Mr Cream then stepped off the block,
having not dropped the hose and grappled with Mr Lynch.
As the Commissioner found it, Mr Cream was not struck
on the nose, but had his nose hurt because Mr Lynch
grabbed the hose and there was a struggle, as I understand
the finding; which was clearly open to be made.
That he did not report the matter to the supervisor who,
on the evidence, was not in the vicinity, was not a
sufficient reason given the provocation, to find that Mr
Lynch’s act was so serious as to warrant dismissal.
A consideration of those factors should properly have
led the Commissioner to find that the summary dismissal
was unjustified.
I would add that it was open to find, were it necessary,
that Mr Cream was not a credible witness. First, his
ambiguous admission or denial (it is difficult to
characterise it properly) in cross-examination that he
squirted Mr Lynch a second time, was significant. Second,
Mr Cream clearly said that he had no problems with
anyone at work, which was, on his own evidence, quite
untrue. Then, he was forced to admit that he had been
involved in two physical confrontations with two other
employees and had been dismissed from previous
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employment for fighting. In addition, he was guilty of an
act of criminal violence in respect of which he had
received medical treatment. In my opinion, it was open
to find that Mr Cream, because of that conspicuous and
important lapse (and possibly his ambiguous admission),
was not a credible witness.
Nor was Mr Lynch’s credibility reducible because of his
discussions of what occurred with Mr Boardman. Quite
clearly, on the evidence of both, was that Mr Lynch gave
his version of events to Mr Boardman and asked him to
think about it. He also asked him to be a witness. There
was nothing wrong in either.
Therefore, it was then open to the Full Bench to find
that, in the alternative, the Commissioner could and should
have preferred Mr Lynch’s and Mr Blume’s evidence;
and to further find that Mr Lynch, corroborated by Mr
Blume, should be believed and Mr Cream should not,
and that the provocation consisted of two squirts with a
high pressure hose, one full in the face after Mr Lynch
had remonstrated about the first such incident. That does
not affect the finding that Mr Lynch was unfairly
dismissed for acting as he did after one squirt only, but it
would make his position even stronger.
It was open, for those reasons, too, to find that the
dismissal was unfair.
In addition, the employer failed to afford procedural
fairness and, if it had done so, may have decided on
disciplinary action other than termination.
Further, notwithstanding the seriousness of fighting as
misconduct, the facts that Mr Lynch was a good employee
with twenty years of service in the meat industry,
competent and experienced, that termination was a very
serious step, and that he had little education and no other
training, were very relevant and should have been
considered and given substantial weight.
Even given that, he had only seized the hose at first. It
was open to find that, if procedural fairness were afforded,
it should have altered the outcome and, for that reason
alone, the dismissal was unfair, even without the clear
substantial unfairness.
In my opinion, whilst the Commission is not a surrogate
manager, it is fair to observe that a period of suspension
for Mr Lynch might have been a condign penalty to reflect
the nature of his conduct.

FINALLY
103 I have considered all of the evidence and all of the
submissions. For all of the reasons which I have expressed,
the appellant established on the evidence that the dismissal
should have been found to be harsh, oppressive and unfair,
within the principles in Miles and Others t/a Undercliffe
Nursing Home v FMWU (IAC) (op cit).
104 I would find that the exercise of discretion at first instance
miscarried, for those reasons. I would also make those
findings which I have said the Commissioner should have
made or that it was open to her to make. I would, for
those reasons, substitute the discretion of the Full Bench
for that of the Commission at first instance and make a
finding and declaration that the dismissal was harsh,
oppressive and unfair. I would not think that the Full
Bench should determine the remedy applicable.
105 I would, for those reasons, uphold the appeal, suspend
the decision made at first instance and remit the matter to
the Commission at first instance to determine the question
of remedy according to law.
CHIEF COMMISSIONER W S COLEMAN—
106 I have had the advantage of reading the draft of the reasons
for the decision of the Honourable President. The
circumstances which gave rise the dismissal which is the
subject of this appeal are set out in detail therein. I adopt
them for the purpose of this decision. I agree that the
appeal should be upheld.
107 In the first instance the learned Commissioner
correctly identified the legal issues going to the onus
in cases of alleging unfair dismissal and requirements
an employer must meet where summary dismissal has
been effected.
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108 In this case evidentiary onus is not displaced by the
employers general directive that “…fighting engaged
on the plant, irrespective of whether one person
assaults another or fighting involves two people
fighting each other: will result in the instant dismissal
of offending parties.” It appears that initially the
learned Commissioner did not accept that the directive
disposes of the matter. Indeed it would be wrong to
do so. The Commissioner properly identified that
while it is clear that a physical altercation had taken
place there was an issue as to whether the appellant
member’s Mr Lynch was an assailant or a victim. The
determination of that matter was of fundamental
importance to the disposition of the claim.
109 After reciting evidence from both sides present in the
hearing the learned Commissioner went on to
conclude that the dismissal was not harsh, oppressive
or unfair. This was based on findings going to the
nature of the workplace and that it is dangerous to
engage in physical altercations when wearing
slaughtering knives. The fact of Mr Lynch’s
experience as a union delegate, as a rover in the
abattoir and a senior employee with obligations to
observe safe practices and to take steps to ensure that
his workmates were not endangered by his actions
were sighted. From the evidence of the two
protagonists and of the witness called to support Mr
Lynch, the learned Commissioner concluded that Mr
Cream had sustained a blood nose when Mr Lynch
attempted to take the spray hose from him. It was
deemed irrelevant whether Mr Lynch or Mr Cream
was the aggressor at that point. However it was found
that Mr Lynch should not have attempted to take the
hose from Mr Cream as Mr Lynch regarded Mr Cream
as “crazy”. According to the learned Commissioner,
in the circumstances Mr Lynch should have simply
walked away and reported the matter. With respect I
do not think that these findings properly address the
issue which the learned Commissioner correctly
identified, that is whether or not Mr Lynch was an
assailant or a victim. It appears that merely on the
basis that there was physical contact Mr Lynch was
able to be summarily dismissed in accordance with
the employer’s directive. There was no scope for the
unfairness of the dismissal to be tested and indeed no
findings were made on the evidence presented other
than that which led to the learned Commissioner
concluding that Mr Cream had sustained a blood nose
when Mr Lynch attempted to take the spray hose from
him. Indeed it was considered irrelevant to determine
who was the aggressor.
110 The circumstances of the case required findings from the
evidence as to whether Mr Lynch had been subjected to
one or two physical assaults by Mr Cream with the high
pressure water hose, whether his response in the first
instance was reasonable, had he sought to protect himself
from further injury or aggression by attempting to take
the hose or had he responded disproportionately in the
circumstances. None of these issues were addressed in
the first instance.
111 These were matters raised in evidence and were material
considerations which should have been addressed. In view
of this and in accordance with the principle in House v
The King [1936] 55 CLR 499 at 505, the Full Bench
having reviewed the evidence should exercise its own
discretion in substitution of the Commission in the first
instance.
112 For the reasons set out by His Honour the President I
consider that the grounds of appeal have been made out
and that the dismissal was harsh, oppressive or unfair.
The decision at first instance should be suspended and
the matter remitted to the Commissioner to determine
the relief to be granted.
COMMISSIONER P E SCOTT—
113 The reasons for decision of His Honour, the President,
set out the background of this matter and the grounds of
appeal, so there is no need for me to repeat them.
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114 The Commission at first instance heard conflicting
evidence as to the events which took place between Mr
Lynch and Mr Cream, and of what took place following
their altercation. It is significant that the Commission at
first instance made very few findings. She made a finding
that Mr Cream sustained a blood nose when Mr Lynch
attempted to take the spray hose from him. The
Commission made no findings as to credibility of the
witnesses, as to the conduct between Mr Lynch and Mr
Cream, whether Mr Cream sprayed Mr Lynch once or
twice, whether Mr Lynch was provoked and whether or
not his reaction was reasonable in the circumstances. The
learned Commissioner merely concluded that Mr Lynch
ought not to have reacted in the way he did. Given the
learned Commissioner’s comments at the conclusion of
the hearing regarding procedural fairness, the lack of
specific findings as to the procedural aspect of this matter
is surprising. However, I note that the appellant did not
pursue ground 4 of the appeal on the basis that he said
that a finding relating to procedural fairness was implicit
in the Commissioner’s conclusions.
115 The lack of findings in those areas must be significant in
a matter such as this. As His Honour, the President, noted
in his reasons, had the learned Commissioner dealt with
those matters and made findings, a different conclusion
was open to her. In those circumstances, the lack of
findings meant that proper conclusions could not
reasonably be reached.
116 On this basis, I would uphold grounds two, five and six.
The correctness or otherwise of the Commissioner’s
conclusions and the success or otherwise of the other
grounds of appeal are difficult to determine in light of
the lack of findings. I would uphold the appeal on this
basis.
117 As to the relief sought, I note the principles in Devries
and Another v Australian National Railways Commission
and Another (1992—1993) 177 CLR 472 at 479 (HC),
where the majority held as follows—
“The finding of fact by a trial judge, based on the
credibility of a witness, is not to be set aside because an appellate court thinks that the probabilities
of the case are against—even strongly against—that
finding of fact. If the trial judge’s finding depends
to any substantial degree on the credibility of the
witness, the finding must stand unless it can be shown
that the trial judge “has failed to use or has palpably
misused his advantage” or has acted on evidence
which was “inconsistent with facts incontrovertibly
established by the evidence” or which was “glaringly
improbable”.”
118 In these circumstances, the Full Bench is not in the same
position as the Commission at first instance to make
findings and come to conclusions where there was conflict
in the evidence to the extent that there was in the matter
before the Commission in the first instance. I would remit
the matter to the Commission to determine the matter
according to the evidence, for the necessary findings to
be made and for the matter to be dealt with according to
law.
THE PRESIDENT—
119 For those reasons, the appeal is upheld, the decision at
first instance suspended and the matter remitted to the
Commission at first instance.
Order accordingly
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2001 WAIRC 03592
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
WEST AUSTRALIAN BRANCH,
AUSTRALASIAN MEAT INDUSTRY
EMPLOYEES’ UNION, INDUSTRIAL
UNION OF WORKERS, PERTH,
APPELLANT
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GERALDTON MEAT EXPORTS PTY
LTD, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
COMMISSIONER P E SCOTT
DELIVERED
TUESDAY, 21 AUGUST 2001
FILE NO/S
FBA 26 OF 2001
CITATION NO. 2001 WAIRC 03592
_______________________________________________________________________________

Decision
Appearances
Appellant
Respondent

Appeal upheld, decision at first instance
suspended and matter remitted to the
Commission.
Mr R Castiglione (of Counsel), by leave
Ms M G Saraceni (of Counsel), by leave,
and with her,
Mr M Darcy

_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full
Bench on the 1st day of August 2001, and having heard Mr R
Castiglione (of Counsel), by leave, on behalf of the appellant
and Ms M G Saraceni (of Counsel), by leave, and with her Mr
M Darcy on behalf of the respondent, and the Full Bench having reserved its decision on the matter, and reasons for decision
being delivered on the 21st day of August 2001, it is this day,
the 21st day of August 2001, ordered and declared as follows—
(1) THAT appeal no. FBA 26 of 2001 be and is hereby
upheld.
(2) THAT the decision of the Commission in matter No
CR 4 of 2001 given on the 4th day of May 2001 be
and is hereby varied by deleting the order made dismissing the application and substituting therefor a
declaration in the following terms—
“THAT Mr Maxwell James Lynch was
harshly, oppressively or unfairly dismissed by
the respondent, Geraldton Meat Exports Pty
Ltd”.
(3) THAT the decision made at first instance be and is
hereby otherwise suspended and application No CR
4 of 2001 is hereby remitted to the Commission at
first instance, to determine the question of remedy
in accordance with the reasons for decision and according to law.
By the Full Bench
(Sgd.) P.J. SHARKEY,
[L.S.]
President.
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Decision
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Appellant
Respondent

Appeal dismissed.
Mr G A Lacarenza (of Counsel), by leave
Mr C S Fayle, as agent

_______________________________________________________________________________

Reasons for Decision.
THE PRESIDENT—
1 This is an appeal by the abovenamed appellant against
the whole of the decision of the Commission, constituted
by a single Commissioner, given on 28 March 2001. The
decision by the Commission was that the application by
the appellant, made pursuant to s.29 of the Industrial
Relations Act 1979 (as amended) (hereinafter referred to
as “the Act”), be dismissed.
GROUNDS OF APPEAL
2 It is against that decision that the appellant appeals on
the following grounds—
“1. The learned Commissioner erred in law and or in
fact in deciding that the Applicants (sic) application be dismissed pursuant to S27(a)(ii) of the
Act on the basis that further proceedings were
not necessary or desirable in the ‘Public Interest’
as—
(a) The Applicants claim was properly brought
before S29 of the Act being a claim for
‘Unfair Dismissal’. Whether notice of termination was provided or whether
termination was summarily as pleaded is
not a determinative issue as the only criteria to be satisfied under the Act is that of
“unfair” dismissal.
(b) At all times the Appellant/ Applicant noted
in his Form 1 Particulars of Claim and
Further and Better Particulars that this date
of dismissal was the 22nd June 2000.
(c) The function of ‘Particulars’ was to elaborate and plead the material facts in support
of the Appellant/ Applicants (sic) claim for
Unfair Dismissal, which the Particulars
filed and dated the 22 nd March 2001
achieved.
(d) The Particulars did not raise ‘new issues’
but pleaded material and relevant facts that
would enable the Respondent a fair opportunity to meet and answer the Appellant/
Applicants (sic) case.
(e) There was ‘no prejudice’ or ‘sufficient
prejudice’ to the Respondent on receipt of
the Particulars the 22nd March 2001 as the
Trial was listed for the 2nd and 3rd of April
2001. In the alternative, any perceived or
actual prejudice would be cured by a rescheduling of Trial dates and any issues as
to costs or penalties reserved for the Commissioners (sic) discretion at the eventual
hearing.
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(f) The allegations of prejudice raised by the
Respondent were not significant or determinative of the issues before the learned
Commissioner as—
(i) At all times the Respondent had the opportunity of obtaining instructions
from its Committee members in the
intervening period between the 22nd
March 2001 and the 2nd April 2001.
(ii) The allegations raised by the Respondent that the Respondents (sic)
Committee is ‘dysfunctional’ was not
a relevant or appropriate consideration
as the issues of dysfunctionality of the
Committee is not related to the Applicants (sic) claim.
(iii) The Respondents allegation that notice
of dismissal was given the 22nd June
2000 for the FIRST-TIME in the Particulars is not sustainable as the
Appellant/ Applicant at all material
times stated in his Form 1 that the date
of termination was the 22nd June 2000.
(g) At all material times the delay in the filing
of ‘the particulars’ was not due to any fault
on the part of the Appellant/Applicant and
the prejudice suffered by the Appellant/
Applicant outweighs any prejudice suffered by the Respondents.
(h) The failure of the Appellant/Applicant to
attend to the request for Particulars is (sic)
a timely way was not fatal to the Respondents claim as—
(i) The Trial dates had already been listed
(ii) There was no sufficient reasons for the
respondents to seek to vacate the trial
dates.
(iii) No application to vacate the trial dates
of the 2nd and 3rd of April 2001 was
made by the Respondent.
(iv) No evidence was provided to the
learned Commissioner of what costs or
what reasonable costs by way of question had been expended thus for and
would further be expended if an adjournment of the trial dates was
necessitated.
(i) The learned Commissioner did not weigh
up sufficiently that the Form 1 particulars
were prepared in a sketchy and brief manner by the Appellant/ Applicant in person
and that the subsequent Particulars did not
raise a ‘different claim’ but a properly
pleaded claim informing the Respondent
of the material facts to be met.
(j) Her Honor (sic) misdirected herself as to
the meaning of Subsection (ii) of Section
27(i) a—“that further proceedings are not
necessary or desirable in the public interest” when applying the particular
circumstances and facts pertaining to the
Appellant/Applicants (sic) case before the
Commissioner.”

3

4

BACKGROUND
The appellant, as the applicant at first instance, made an
application to the Commission and sought relief pursuant
to s.29 of the Act, which was filed in this Commission on
23 June 2000, alleging that he had been harshly,
oppressively or unfairly dismissed by the respondent
employer club, and/or that he had been denied outstanding
benefits which were non-award entitlements to which he
was entitled pursuant to his contract of employment.
An application by the respondent to strike out the
application was heard by the Commission on 23 March
2001. The Commissioner then decided that she would
dismiss the application pursuant to s.27(1)(a)(ii) of the
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Act since she was satisfied that further proceedings were
not necessary or desirable in the public interest.
The history of the matter was as follows. The appellant
stated in his application that he was employed as a chef
and started work as an employee of the respondent on 8
May 2000 and that his employment was terminated on
22 June 2000.
Under the heading in his application “Why do you claim
you are unfairly dismissed?” (paragraph 20), the appellant
replied “Last Friday I was called in the office and told I
was dismissed.” He also claimed that he was not seeking
reinstatement but compensation of four to six weeks’ pay,
being an amount between $3,325.00 and $4,988.50 (see
page 10 of the appeal book (hereinafter referred to as
“AB”)).
On 13 July 2000, the respondent filed a Notice of Answer
and Counter Proposal, the particulars of which stated that
the appellant was informed on 13 June 2000 by the
Manager of the club that his employment would be
terminated and he was given one week’s notice of
termination. It was also stated that he worked until 22
June 2000.
A meeting of the parties was convened by Deputy
Registrar Bastion of this Commission on 22 August 2000.
At that meeting, an offer was made to resolve the matter
on behalf of the respondent, but the matter was not
resolved.
The Commissioner then held a conciliation conference
on 17 October 2000, pursuant to s.32 of the Act, at the
conclusion of which the matter was again not resolved,
and the appellant advised the Commission that he wished
to list the matter for hearing. He also said that he intended
to brief Mr G Lacarenza of Counsel to appear on his
behalf.
After that, solicitors having been instructed by the
appellant, the Commissioner, after consulting with the
appellant’s solicitor and the agent for the respondent about
hearing dates, on 20 November 2000, listed the matter
for hearing and determination on 5 and 6 February 2001.
There was an application made by the respondent’s agent
on 24 November 2000 for Further and Better Particulars
of Claim. The Commissioner advised the respondent’s
agent that, before the application for particulars could be
considered by the Commission, the respondent should
write to the appellant’s solicitor and request further and
better particulars. On 4 December 2000, such a request
was conveyed in writing to Mr Lacarenza.
On 4 January 2001, the respondent’s agent wrote to the
Commission advising that he had not received a response
to his letter of 4 December 2000. The letter also requested
that the Commission deal with the respondent’s
application for particulars, claiming consideration should
be given to vacating the hearing dates on the basis that,
in the absence of particulars, the respondent might be
caused unnecessary prejudice. The letter also advised that
the respondent’s agent had been informed that Mr
Lacarenza’s office was closed until 15 January 2001.
The Commission listed the application for a further
conference on 17 January 2001. The conference was
attended by Mr Skivinis from the office of G A
Lacarenza and Associates, Solicitors, together with
the appellant. Mr C S Fayle, the agent for the
respondent, together with the respondent’s Secretary
Manager, Mr Perroni, appeared on behalf of the
respondent. In fact, this was not a true directions
conference, but a type of directions hearing.
At the conciliation conference, the parties agreed that the
dates of hearing, namely 5 and 6 February 2001, should
be vacated and that—
“(a) The Applicant provide further and better particulars of why it is alleged he was harshly and
oppressively dismissed and in relation to his claim
for four to six weeks’ compensation;
(b) The Applicant’s further and better particulars be
provided to the Respondent and filed within 21
days;
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(c) The Respondent to file and serve an amended
Answer within 14 days of the receipt of the Applicant’s further and better particulars;
(d) Mr Fayle and Mr Lacerenza to provide to Commissioner Smith’s chambers unavailable dates for
March and April by close of business 25 January
2001.”
The Commissioner then, having ascertained the dates
when Mr Lacarenza and Mr Fayle were available, re-listed
the matter for hearing and determination on 2 and 3 April
2001.
The Commission’s file revealed, as the Commissioner
found, the following—
(a) That further and better particulars of the application were not filed by 7 February 2001.
(b) On 16 February 2001, Ms Kotsopoulos, a Chambers Liaison Officer, left a message with a person
called Natalie at Mr Lacarenza’s office inquiring
whether the further and better particulars had been
sent to the respondent’s agent.
(c) On 7 March 2001, Mrs Edwards, the Associate
to the Commissioner, telephoned Mr Lacarenza’s
office enquiring whether the further and better
particulars had been provided and filed.
On 20 March 2001, the Commission received an
application by letter from the respondent’s agent
requesting that the appellant’s application be dismissed
pursuant to s.27(1)(a) of the Act. That letter relevantly
stated as follows—
“…
As of this date the Respondent has not received any
correspondence from the Application re his Claim,
and believes that the order of the 17th January has
been ignored. The order was made in the first place
because the Respondent was unable to understand
what the claim was, and therefore unable to properly prepare its case. The situation is not only
unchanged in this regard, it has now assumed a position whereby the Respondent faces significant
prejudice if this matter is to go ahead on the dates
set. Even if the Applicant complies with the Order
today, the Respondent now has less than the allocated 14 days in which to prepare for a two-day
hearing.
The Respondent therefore asks that the Commission
exercises its powers under Section 27(1)(a) of the
Industrial Relations Act 1979 and dismisses the
Application. The inability of the Applicant and his
Representative to supply any Further and Better Particulars of Claim clearly shows the triviality of his
claim. Further, and in the alternative, it is submitted
that it is not in the public interest to subject the Respondent, a non-profit organisation, to the
inconvenience and expense of defending itself in a
two-day hearing into mystery allegations. If there
was any substance to anything we should have known
by now.”
The Commission listed the application to strike out for
hearing on 23 March 2001.
On 22 March 2001, further and better particulars of
claim were faxed to the respondent’s agent by the
appellant’s solicitor and were filed in the Commission
on that day.
Paragraphs 4 to 9 of the further and better particulars of
claim states as follows—
“4. The Applicants employment ceased on the 22nd
day of June 2000 where the manager a Mr P
Perroni for the Respondent informed the Applicant that the Central Committee had discussed
his employment the evening of the 21st day of
June 2000 and dismissed him from his employment.
5. No reasons were provided to the Applicant as to
why he was dismissed and no opportunity was
afforded to the Applicant to speak to the Committee in respect of his apparent dismissal.
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6. Subsequently the Applicant was informed by individual members of the Committee that the issue
of his dismissal was not discussed and did not
form the agenda of its meeting the 21st day of
June 2000.
7. The Applicant was unlawfully and unilaterally
dismissed by the Secretary of the Club by falsely
representing to the applicant that the termination
of employment came from the committee when
in fact that was not true.
8. Accordingly the Applicant left the employ of the
Respondent under a false assumption that he had
been dismissed when in fact it was the actions of
the Secretary who acted without authority at all
times.
9. In the premises the Applicant had suffered loss
of face, and reputation in the eyes of the Club
Membership.”
(See pages 57-58 (AB).)
21 Certain submissions were made to the Commission at
first instance by the respondent in support of the
application to strike out the appellant’s claim and for an
order that the claim be dismissed and these were as
follows—
“(a) The further and better particulars raise a different case to that raised in the Applicant’s
application filed on 23 June 2000. In particular
the Applicant claims that he was informed that
he was to be dismissed on 16 June 2000 and then
worked for a week, whereas the further and better particulars of claim state that the Applicant
was informed his employment was terminated on
22 June 2000. Accordingly the Applicant’s claim
has changed from termination of employment by
the giving of notice to a claim that he was summarily dismissed.
(b) The particulars raise new issues in that it is
claimed that the Respondent’s Secretary/Manager
did not have the authority of the individual members of the Respondent’s Committee of
Management to terminate the employment of the
Applicant. Further it is claimed that the issue of
the Applicant’s dismissal was not discussed at the
Committee meeting on 21 June 2000.
(c) In light of the allegations set out in the further
and better particulars the Respondent would be
prejudiced if the trial proceeds on 2 and 3 April
2001. Firstly because the Respondent needs to
speak to its members of its Committee (who were
members in June 2000) about an alleged meeting
on 21 June 2000. Mr Fayle on behalf of the Respondent informed the Commission that the
Respondent’s Committee is dysfunctional and
that it may be difficult to speak to those members. Secondly in light of the fact that the
Respondent has been given notice for the first
time that the Applicant was not informed his
employment was terminated until 22 June 2000,
the Respondent needs to locate an ex-employee
of the Respondent who was employed to replace
the Applicant and who commenced work in the
Applicant’s last week of employment.”
(See page 24 (AB).)
22 Mr F F G Voon of Counsel, who appeared on behalf of
the appellant at that hearing, advised that the reason why
the particulars of claim were not attended to until 22
March 2001 was because of inadvertence by his firm.
There was then discussion with Mr Voon in which it was
observed that the particulars of claim appeared to be
inconsistent with the application in that the nature of the
claim had changed from termination of the contract of
employment by the giving of notice, to an allegation of
summary dismissal.
23 Mr Voon sought a short adjournment and took further
instructions from the appellant, after which he informed
the Commission that the appellant recalled that there was
some discussion about a week before he was terminated,
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but that he was not given notice that his employment was
terminated until 22 June 2000.
24 It was submitted on behalf of the appellant that the
Commission should not exercise its discretion to dismiss
the application since the reason why the further and better
particulars were not provided to the respondent was
because of an oversight by the appellant’s solicitors and
not the fault of the appellant himself. Further, it was
submitted that he would suffer an injustice if his claim
was struck out, that the claim was not trivial, and that he
was ready to proceed to hearing on 2 April 2001.
25 The Commissioner then went on to conclude that further
proceedings were not necessary or desirable in the public
interest and that she would order, pursuant to s.27(1)(a)(ii)
of the Act, that the appellant’s claim be dismissed for the
following reasons—
“(a) I accept that the Applicant has not personally been
responsible for the failure to attend to the request
for further and better particulars in a timely way.
Further I have had regard to the consequences to
the Applicant of dismissing his claim and to quantum of his claim. However, in my view, the
considerations set out below are matters in the
public interest that outweigh the prejudice to the
Applicant.
(b) All Applicants have a duty to prosecute their
claims without any delay.
(c) In Kangatheran v Boans Limited (1987) 67 WAIG
1112 at 1113 the Full Bench approved of remarks
made by a Commissioner at first instance “that
the proceedings were expensive proceedings and
that in the public interest there was a necessity
for the Applicant to assiduously apply himself to
the pursuit of his claim …”.
(d) In this matter the failure to attend to the request
for particulars in a timely way—
(i) Resulted in vacation of the dates set for
hearing in February 2001; and
(ii) Would have necessitated the dates set for
hearing in April 2001 be vacated.
(e) The consequence of the failure to provide further
and better particulars is that costs are incurred to
the Respondent, in that this Commission has no
power to make any award for professional costs
that the Respondent has incurred in getting up
for an application for an adjournment of the hearing on 17 January 2001 and for the application
to dismiss (Brailey v Mendex Pty Ltd t/a Mair
and Co Maylands (1992) 73 WAIG 26).
(f) I am satisfied that the further and better particulars raise a different claim. Accordingly, I have
had regard to the fact that it is not desirable in the
public interest for a Respondent to be confronted
with a different claim at a late stage of the proceedings which would necessitate a further
adjournment of these proceedings.
(g) Further I have had regard to the fact that there is
a cost to the public in vacating trial dates at a late
stage of proceedings.”
ISSUES AND CONCLUSIONS
26 The decision at first instance was a discretionary decision,
as that term is defined in Norbis v Norbis (1986) 161
CLR 513 (see also Coal and Allied Operations Pty Ltd v
AIRC (2000) 74 ALJR 1348 (HC)). It is trite, therefore,
to observe that, for the appellant to succeed, it was
necessary for the appellant to establish that the exercise
of discretion by the Commission at first instance had
miscarried, according to the principles laid down in House
v The King [1936] 55 CLR 499 (see also Gromark
Packaging v FMWU 73 WAIG 220 (IAC)).
27 If the appellant does not establish that the exercise of the
discretion at first instance miscarried according to those
principles, then the Full Bench can have no warrant to
interfere with that exercise of discretion.
28 In this matter, what occurred was a matter of record and,
in any event, not in issue before the Full Bench. I have
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detailed it above, as was the fact and as the Commissioner
correctly found.
This matter was commenced by an application filed about
nine months before the hearing of the order to strike out
the application. An answer and counter proposal had been
filed. There were then two s.32 conciliation conferences
where no agreement was reached. The matter was then
listed for hearing on 20 November 2000, to be heard two
and half months later on 5 and 6 February 2001.
In the meantime, after a request for further and better
particulars was inexplicably made to the Commission, a
request for further and better particulars to the appellant’s
solicitors was made on 4 December 2000. In fairness to
the solicitors for the appellant, I should observe that they
did not become involved in the matter until November
2000.
The request for particulars was made after the matter was
listed for hearing in February 2001 and almost five months
after the answer and counter proposal was filed. There
was no provision of further and better particulars in
answer to that request.
That necessitated what amounted to a directions hearing
in the Commission on 17 January 2001, at which
agreement was reached between the parties, primarily to
vacate the dates set for the hearing, that having occurred
over a month after the request for further and better
particulars was made. There were also agreed the other
steps to be taken, which I have mentioned above and,
particularly, the appellant’s agreement by his solicitors
to provide further and better particulars twenty-one days
later; that is, on or before 7 February 2001.
The matter was then listed for hearing in the Commission
on 2 and 3 April 2001 which was six weeks after the
event. No further and better particulars were provided
within time and had not been provided more than two
months after the agreement to provide them of 17 January
2001.
The application to strike out was requested by letter by
the respondent on 20 March 2001, over two months after
17 January 2001, and listed for hearing on 23 March 2001.
In the meantime, on 22 March 2001, over two months
after the event and ten days before the hearing was due to
commence, the further and better particulars were filed
in the Commission. I should add that this was close to
four months after the request for further and better
particulars was made on 4 December 2000.
The further and better particulars alleged, for the first
time, it was said, a summary dismissal and not a
termination. More materially, the appellant alleged an
unauthorised and unlawful dismissal effected by the
Secretary of the respondent without the knowledge or
consent of the respondent’s Committee of Management.
Moreover, the particulars did not, as was agreed, provide
particulars of the appellant’s claim for four to six weeks’
compensation. In particular, whether there was alleged a
loss of four or six weeks’ wages was not made clear. The
only particular of claim for compensation was for injury.
It was submitted to the Commission at first instance by
Mr Fayle, for the respondent, inter alia, that the claim for
summary dismissal was a new one and that the nature of
the particulars was such as to require the obtaining of
instructions from an ex-employee and from members of
the Committee of Management. From that submission, it
followed that, within the ten days available, there was
not sufficient time to prepare and a further adjournment,
a second adjournment of the hearing date, would be
required.
It was part of the submissions for the respondent, too,
that, if there was an adjournment, there was not available
a sufficient remedy in costs which there is not (see
s.27(1)(c) of the Act which does not permit an order of
costs for the services of a legal practitioner or agent).
What is certain was that there was an unexplained delay
in the providing of further and better particulars from 4
December 2000 to 22 March 2001. What is the fact is
that further and better particulars had been agreed to be
produced long before the second set of dates fixed for
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the hearing. What is the fact, too, is that the solicitors for
the appellant did not attend to the provision of further
and better particulars before a set of hearing dates and
then not until ten days before a second set of hearing
dates in April 2001. There was an admitted fault on the
part of the appellant’s solicitors.
What was also open to be found is that the further and
better particulars, when they were provided, did raise
different grounds requiring the obtaining of instructions
and the interviewing of certain witnesses, within ten days,
a time span which was not enough. That the time span
was not enough was not disputed.
What was disputed was that the respondent’s answer,
which was detailed, was a reflection that the respondent’s
agent was sufficiently instructed to deal with the matter,
including the allegation of summary dismissal without
cause. There is some substance in that argument because
the answer and counter proposal details allegations of
misconduct. By the application filed, it was alleged
(paragraph 20) that the appellant was called in and told
that he was dismissed without reason being given (“last
Friday”) and “by the Committee member” (sic).
That, in my opinion, might well have been sufficient to
indicate an allegation of unjustified summary dismissal.
However, the particular which alleges that the dismissal
was unauthorised by the Committee is entirely new, the
particulars of the alleged dismissal as to time, date and
other circumstances are new, and the need to obtain
instructions and/or statements from the Committee
members and an ex-employee would require time.
In all of the circumstances, including the uncontroverted
assertion that the Committee of Management was
dysfunctional, it was open to correctly find that ten days
might not be a sufficient time to interview all witnesses
and obtain instructions. Further, there was no
particularisation, as agreed, of the loss. In addition, the
question of the ability to file and serve the further amended
answer and counter proposal within the agreed time was
now also in doubt.
The fact that these matters were to be attended to by
agreement and not by order did not relieve the appellant
of the obligation undertaken by him through his solicitors,
or his solicitors, because what was given was an
undertaking, or tantamount to an undertaking, by his
solicitors to do certain things including to provide
particulars within a certain time. There is no valid reason
submitted why the appellant should be relieved of that
undertaking and the consequences of non-compliance
with it by his solicitors. (The appellant is, in any event,
bound by their acts (see s.31(3) of the Act.)
For the reasons which I have outlined, particularly the
very late filing of particulars after a first date of hearing
had to be vacated, is a clear occasion of prejudice.
It was submitted that the Commissioner did not, on 23
March 2001, discharge her duties pursuant to s.32 of the
Act to conciliate the matter. I must say that, as I understand
it, she had already determined in November 2000,
following two s.32 conferences where no agreement was
reached, to arbitrate the matter which she had listed for
hearing for that purpose. Further, the matter was listed a
second time for hearing by agreement of the appellant’s
solicitors. This followed on the vacation of the first dates
for hearing because of the fault of the appellant, through
his solicitors. There is no merit in that submission.
It is trite that the error, as the Commissioner found, was
not that of the appellant, but of his solicitors, but there
was an unexplained delay in the provision of particulars
of about four months which would reasonably lead to a
second hearing, which was listed without proper
recompense in costs, being adjourned.
As was observed in similar terms in Kangatheran v Boans
Limited (FB)(op cit), it is not in the public interest (see
s.26(1)(c) of the Act) that matter should not be
expeditiously dealt with in this jurisdiction. There is no
doubt that the appellant did not assiduously pursue his
claim. In this case, there was a failure to provide
particulars until nearly four months after the request and
ten days before the second listed hearing, and only after
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an application to dismiss the application had been filed
and served.
Further, for the reasons which I have expressed, the
interests of the respondent required a resolution of the
matter. When the order was made, the point had been
reached where the delay and the loss of two separate
hearing listings, because of unexplained and insupportable
delays caused by the appellant, meant that the prejudice
occasioned to the respondent was outweighed by the delay
and irrecoverable expense caused by the omissions of
the appellant by his solicitors. That it was not his personal
doing is outweighed, in this case, by that factor, by the
extent of the delay, and by the public interest in saving
unnecessary expense and requiring a “litigant” in this
jurisdiction to be reasonably assiduous and prompt.
Further, there was no submission that the merits of the
case were such as to merit a hearing, although, to be fair,
it was not suggested either on behalf of the respondent
that there was no merit. Nonetheless, I would have thought
that that was a matter which should have been submitted
in opposition to the application to dismiss.
For those reasons, it was open to the Commissioner at
first instance to find as she did and she was correct to do
so. In particular, she was correct to find as she did and as
I have reproduced those findings (supra) in paragraph 25
of these reasons.
There was no error established in the exercise of the
Commissioner’s discretion at first instance. She correctly
dismissed the application. For those reasons, I dismissed
the appeal.

COSTS
52 The agent for the respondent in this matter made an
application for an order that the appellant pay the costs
of the appeal which were, in fact and correctly,
disbursements.
53 The Full Bench decided, following the reasons for
decision in Re an application by CMETSWU 78 WAIG
1585 (FB), that this appeal was not such an extreme case
as to warrant an order for costs. There was sufficient merit
in the appeal to require it to be made, heard and
determined, and not to be regarded as an extreme case.
54 The application for an order for costs was therefore
dismissed.
COMMISSIONER J F GREGOR—
55 I have had the opportunity of reading the Reasons of His
Honour the President. I agree with His Honour in all
respects and for the same reasons as he I would dismiss
the appeal. I agree to that the application for costs made
by the Respondent should also be dismissed.
COMMISSIONER S WOOD—
56 I have read the reasons for decision of His Honour the
President. I agree with those reasons and have nothing to
add.
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Order.
This matter having come on for hearing before the Full Bench
on the 27th day of July 2001, and having heard Mr G A
Lacerenza (of Counsel), by leave, on behalf of appellant and
Mr C S Fayle, as agent, on behalf of the respondent, and the
Full Bench having reserved its decision on the matter, and
having determined that reasons for decision therefor shall be
delivered at a future date, it is this day, the 27th day of July
2001, ordered as follows—
(1) THAT appeal No. FBA 18 of 2001 be and is hereby
dismissed.
(2) THAT the oral application made on behalf of the
respondent for costs pursuant to s.27(1)(c) of the
Industrial Relations Act 1979 (as amended) be and
is hereby dismissed.
By the Full Bench
(Sgd.) P.J. SHARKEY,
[L.S.]
President.
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Reasons for Decision.
THE PRESIDENT—
1 These are the joint reasons for decision of the President
and Chief Commissioner Coleman.
2 This is an appeal brought pursuant to s.49 of the Industrial
Relations Act 1979 (as amended) (hereinafter referred to
as “the Act”) against the decision of the Commission,
constituted by a single Commissioner, made on 13 June
2001, by an order which was perfected by depositing in
the office of the Registrar on 14 June 2001.
3 That order, formal parts omitted, reads as follows—
“A. DECLARES THAT—
(1) The dismissal of Simon Doig Gordon by
Q-Vis Ltd was unfair; and
(2) Reinstatement is impracticable.
B. ORDERS THAT—
(1) Q-Vis Ltd pay Simon Doig Gordon the sum
of £46,500.00 within 7 days of the date of
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this Order by way of compensation for the
loss caused by the dismissal; and
(2) Liberty is reserved to either party for 7 days
from the date of this Order to apply to vary
this Order in the event that an issue arises
regarding its implementation.”
GROUNDS OF APPEAL
4 It is against that decision that the appellant now appeals
on the following grounds—
“1. The learned Commissioner erred in finding that
the respondent (applicant) had not chosen to institute separate civil proceedings to recover
damages for breach of contract, in that there was
no evidence to support such a finding and it is
and was common cause between the parties below that the respondent (applicant) had
commenced and is maintaining civil proceedings
in the Supreme Court of Western Australia in
which the cause of action pleaded is breach of
contract.
2. As a consequence of the error of fact referred to
in ground 1 above the learned Commissioner
erred in assessing loss suffered by the respondent (applicant) by reference to his contractual
entitlements in that compensation paid on that
basis is a matter for resolution in the Supreme
Court of Western Australia.
3. The learned Commissioner erred in finding at
paragraph 9 of the supplementary reasons that
the fact of civil action having been taken in the
Supreme Court of Western Australia had no impact upon the amount of compensation to be
ordered by the learned Commissioner in that paragraphs 65 and 67 of the original reasons for
decision are based squarely upon compensation
being assessed in relation to the contractual damages.
4. Further, the learned Commissioner erred in concluding that the respondent (applicant) was
entitled to the equivalent of 6 months salary as
compensation in that at paragraphs 62, 63, 64 and
67 of the original reasons the learned Commissioner found correctly that even had he not been
dismissed unfairly on 19 May 2000 then the respondent’s (applicant’s) employment would not
have continued for more than a short period after
that date, if at all. The Commissioner ought to
have assessed the respondent’s (applicant’s) loss
and damage, if any, by reference to wages for
that “lost” period of service.
The appellant seeks the following orders—
5. That the appeal be allowed.
6. That the decision of the Commission made on 13
June 2001 be quashed and that compensation be
assessed to the respondent (applicant), but limited to a sum equivalent the wages entitlement
for the “lost” period of service.”
5 The appeal is against that part of the decision which relates
to the findings as to loss and compensation.
BACKGROUND
6 The appellant employer company is involved in the
development of solid state laser equipment to be used in
eye surgery for the purposes of correcting vision. The
appellant employed Mr Simon Doig Gordon, the
abovenamed respondent, as its Sales and Marketing
Director, such employment commencing in August 1999
and continuing until his dismissal on 19 May 2000.
7 That employment was subject to a written contract which,
relevantly, contained Clauses 11.2 and 11.3, which read
as follows—
“11.2 Immediate termination
TMT may terminate the Agreement immediately if
the Executive—
(a) commits any act which may detrimentally
affect TMT, including but not limited to
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an act of dishonesty, fraud, wilful disobedience, misconduct or breach of duty;
(b) wilfully, persistently or materially breaches
this agreement and does not remedy the
breach (if capable of remedy) within 28
days after receipt of notice in writing from
TMT specifying the breach and the remedy required (if capable of remedy);
(c) commits any act of bankruptcy or compounds with creditors;
(d) is of unsound mind or becomes liable to
be dealt with under any law relating to
mental health; or
11.3 Termination with Notice
TMT may terminate this Agreement on not less than
30 days notice in writing. TMT may not terminate
the employment of the Executive with TMT pursuant to this clause 11.3 until TMT has—
(a) held prior discussions with the Executive;
and
(b) given the Executive a reasonable opportunity to respond to any allegations by TMT
that he or she is unable to perform the inherent requirements of his or her
employment or has failed to meet the performance requirements set in accordance
with this Agreement.
In the event of termination under this clause 11.3
TMT will pay the Executive 50,000 pounds Sterling.”
(See page 45 of the appeal book (hereinafter referred to
as “AB”).)
Mr Gordon made application to the Commission, by
application filed on 12 June 2000.
That part of the decision which is appealed against is the
order that the appellant pay £46,500.00 by way of
compensation for the loss caused by the dismissal. The
reasons for finding the loss and assessing compensation
in the amount ordered appear at pages 30-32(AB).
The Commissioner at first instance held that it was
necessary for Mr Gordon to establish his loss and
observed that he had lost the income which he would
otherwise have received had he not been dismissed,
making a finding accordingly.
Further, although Mr Gordon’s contract of employment
was for one year and he had a little less than four months
of that contract remaining, it was by no means clear that
his employment would have continued for that remaining
period. Thus, his loss of income was found to be for as
long as his employment would otherwise have continued.
The Commissioner referred to the evidence overall, which
he said suggested that Mr Gordon was unlikely to have
remained in employment for a great deal of time after his
dismissal, if at all. The Commissioner had already
commented on Mr Gordon’s own view that the relations
between him and the appellant from at least 10 April 2000
were strained. Mr Gordon said that his conduct
demonstrated an attempt to make the relationship work
but he made it clear, said the Commissioner, that he did
not believe that the appellant was taking the issues which
Mr Gordon raised seriously enough. The Commissioner
viewed the letter of 11 May 2000 from the appellant to
Mr Gordon, setting out the eight questions in preparation
to the meeting on 17 May 2000, to be a demonstration of
the company trying to extract as much information from
Mr Gordon prior to “getting rid of him”.
The Commissioner also found that it was more likely than
not that, even if the dismissal of 19 May 2000 had not
occurred, the appellant would have terminated Mr Gordon
shortly thereafter. Mr John Roper had certainly concluded
that Mr Gordon and the appellant could not proceed
forward together and both succeed (see page 605 of the
transcript at first instance).
According to the Commissioner, this conclusion meant
that the appellant would be obliged to dismiss Mr Gordon
in accordance with the terms of his contract of
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employment. Thus, unless Mr Gordon committed an act
which might have detrimentally affected the appellant or
wilfully, persistently or materially breached the agreement
and did not remedy the breach after receipt of notice in
writing to do so, or committed any act of bankruptcy or
became of unsound mind, then the appellant was obliged
to terminate Mr Gordon with notice of thirty days’
duration and payment of £50,000.00.
The Commissioner found, on the balance of probabilities,
that it was unlikely that Mr Gordon would have conducted
himself in the manner which brought Sub Clause 11.2 of
the contract of employment into play. There was some
evidence that Mr Gordon had earlier considered resigning,
the Commissioner found, but that issue was not pursued
in the evidence. There was, therefore, no evidence that
Mr Gordon would have resigned of his own volition
within the near future.
The Commissioner found that Mr Gordon was not
prepared to resign on 19 May 2000 at Mr Roper’s
suggestion that he do so. On the evidence before the
Commission, therefore, the Commissioner found it more
likely that the appellant would have been obliged to give
Mr Gordon the notice, together with the payment required,
pursuant to the contract of employment.
The Commissioner therefore concluded that, even if Mr
Gordon’s employment had not continued for much
beyond the period after 19 May 2000 when he was
wrongfully and unfairly dismissed, he would have been
dismissed in accordance with the contract of employment
and his loss was therefore to be assessed as the opportunity
to work for a further thirty days and the payments to be
made to him under the contract of employment, namely
£50,000.00.
Mr Gordon also had an entitlement to options which
would be included in an assessment of his loss. The point
made by Mr Le Miere, counsel for Mr Gordon, was that,
as Mr Gordon’s salary was £93,000.00 per annum, the
payment of £50,000.00 alone exceeded the six months’
limitation on the Commission’s power to award
compensation and there was little practical point in
including consideration of this because of the limitation
imposed by the legislation.
The Commissioner therefore ordered compensation in
order to compensate Mr Gordon for the amount which
he had lost.
The Commissioner then went on to find that the order
should be in the currency of Pounds Sterling and provided
supplementary reasons for decision for so finding.
The Commissioner found that the evidence had not
established that Mr Gordon “failed to perform his duties”
or “failed to perform the obligations of an executive” in
the manner reasonably expected by the appellant; and,
more significantly, that Mr Gordon had not committed
any act of serious misconduct, as defined in Clause 11.2
of the contract of employment.
The Commissioner then went on to find the appellant as
being in breach of the contract of employment and that
there was no conduct justifying summary dismissal at
common law. The Commissioner then observed (see page
28(AB)) that this was a claim that the dismissal was harsh,
oppressive and unfair and that “he has not, as he might
have done, elected to claim wrongful dismissal in a civil
court and seek damages for breach of his contract of
employment”. That observation was incorrect, because
Mr Gordon had done precisely that by writ issued out of
the Supreme Court of Western Australia in action No CIV
2349 of 2000 on 6 October 2000.
The Commissioner, having properly considered whether
the dismissal was unfair, so found, for the reasons
expressed in pages 28 to 29 (AB). At the heart of the
finding was the finding that it was unfair to summarily
dismiss Mr Gordon when his contract of employment
provided, particularly for the situation where the appellant
believed that Mr Gordon was unable to perform the
inherent requirements of the job or failed to meet
performance requirements.
Those findings were not challenged on appeal and were,
in any event, clearly correct.
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Loss and Compensation
25 The Commissioner then went on to find as follows—
(a) That Mr Gordon lost income which he would otherwise have received had he not been dismissed.
(b) That, even if the dismissal had not occurred, Mr
Gordon would have been dismissed in accordance with the terms of his contract of employment,
i.e. Clause 11.3.
(c) This meant that his loss was the opportunity to
work for a further thirty days and the loss of the
amount of £50,000.00, payable to him by virtue
of Clause 11.2. The payment of £50,000.00 alone
was sufficient to award the six months’ cap (see
s.23A(4) of the Act).
26 Therefore, the compensation to be ordered in order to
comply with the Act and recompense him for his loss, in
accordance with Bogunovich v Bayside Western Australia
Pty Ltd 79 WAIG 8 (FB) and Capewell v Cadbury
Schweppes Australia Ltd 78 WAIG 299 (FB), was the
amount of the salary which Mr Gordon earned for one
further month, plus the sum of £50,000.00.
27 There is one other observation we should make. There
was a speaking to the minutes on 7 June 2001, at which,
having given notice, Mr Clifford, counsel for the
appellant, submitted that the fact of the action in the
Supreme Court for wrongful dismissal should be noted
and taken into account to reduce the amount of
compensation to an amount equal to thirty days’ salary.
28 The Commissioner rejected that submission and the
submission concerning double dipping (see page 32(AB))
and reflecting that finding in his supplementary reasons
for decision (see page 35(AB) at paragraph 9) as
follows—
“Finally, I repeat the comments I made during the
Speaking to the Minutes that whether or not Mr
Gordon has taken civil action for wrongful dismissal
in the Supreme Court of Western Australia is not a
matter that has an impact upon the amount of compensation to be ordered by this Commission.”
CONCLUSIONS
29 This was a discretionary decision, as that is defined in
Norbis v Norbis (1986) 161 CLR 513 and Coal and Allied
Operations Pty Ltd v AIRC (2000) 74 ALJR 1348 (HC).
The Full Bench cannot interfere with that decision unless
the appellant establishes that the exercise of discretion
miscarried in terms of the ratio in House v The King [1936]
55 CLR 499 (see also Gromark Packaging v FMWU 73
WAIG 220 (IAC)).
30 The Commissioner erred in his reasons for decision in
finding that there were no civil proceedings to recover
damages for breach of contract. However, this error was
corrected and the Commissioner made clear in discussions
with counsel and in his supplementary reasons for
decision that the fact of those proceedings and any alleged
double-dipping was an irrelevant consideration. Ground
1, for those reasons, has no merit.
31 The Commissioner made findings as to loss which were
not challenged on this appeal. What the Commissioner
found was that the dismissal had occurred contrary to the
contract of employment, without justification, as a
summary dismissal and, most relevantly, unfairly.
32 The Commissioner then made a finding as to what the
loss caused by the unfair dismissal was, and assessed
compensation as laid down in Bogunovich v Bayside
Western Australia Pty Ltd (FB)(op cit), Gilmore and
Another v Cecil Bros and Others 78 WAIG 1099 (IAC),
Manning v Huntingdale Veterinary Clinic 78 WAIG 1107
at 1108 (FB) and Capewell v Cadbury Schweppes
Australia Ltd (FB)(op cit), and the cases referred to
therein.
33 The fundamental principle is that—
“The aim and, indeed, the requirement of award of
compensation, by its very nature, is to put an unfairly dismissed person who has not been reinstated
in the same situation as he/she would have been, if
he/she had not been unfairly dismissed.
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If the Commission does not do that, then the Commission will be in error and will act contrary to
equity, good conscience and the substantial merits
of the case.”
(See Bogunovich v Bayside Western Australia Pty Ltd
(FB)(op cit) at page 8.)
In this case, Mr Gordon was dismissed in non-compliance
with or breach of the contract. The dismissal was unfair.
He therefore lost an amount of salary for the period from
the date of his unlawful dismissal, namely 19 May 2000,
to the date when it was probable that he would have been
fairly dismissed. He lost an amount equivalent to thirty
days’ salary because he was not given the thirty days’
notice which the contract required. He lost the sum of
£50,000.00 because he was dismissed contrary to Clause
11.3, and because the appellant did not comply with the
contract and, inter alia, pay Mr Gordon that amount, as it
was required to do. One element of unfairness was the
breach or failure to comply with Clause 11.3 of the
contract of employment.
Those were the losses which, it was open to find, had
been caused by Mr Gordon’s unfair dismissal.
In addition, he lost, it was open to find, the value of options
to which he was entitled. The value of that loss was not
quantified because the amount lost of £50,000.00 required
an award of an amount of compensation in excess of the
statutory limit awardable (see s.23A(4) of the Act).
The real thrust of the grounds of appeal was that the
Commissioner had not taken into account a relevant
consideration because Mr Gordon was suing the appellant
in the Supreme Court in respect of the same dismissal,
and seeking a remedy in damages for breach of contract;
thus, as we understand the submissions, the chance of
success in that litigation was a factor to take into account
to reduce the amount awarded for compensation in this
jurisdiction. That writ was issued about four months after
the application pursuant to s.29 of the Act was filed in
this Commission.
Put shortly, as we understood the submission, that the
action was being taken in the Supreme Court in relation
to the same dismissal as was the subject of Mr Gordon’s
application in the Commission was a relevant
consideration, because otherwise there would be double
dipping; that is, Mr Gordon would receive two remedies
for one wrong.
There is no evidence that the Supreme Court action has
been advanced in any way, except for an amendment to
the endorsement to the writ in April 2001. The action has
certainly not been tried. There is no judgment. It was
simply irrelevant to consider it, nor could the Commission
consider, nor should it have considered. The mere
existence of a writ in the Supreme Court seeking a remedy
in respect of the same dismissal is an irrelevant
consideration. The simple fact of the matter is that this
Commission had jurisdiction to hear and determine,
pursuant to s.23A and s.29(1)(b)(i) of the Act, an
application alleging that an employee was harshly,
oppressively and unfairly dismissed.
As we understood an element of the submissions by Mr
Clifford, the Commissioner should have declined to hear
the application at first instance as a matter of equity
because there were concurrent proceedings in the
Supreme Court. It is trite to observe that s.26(1)(a) of the
Act does not confer jurisdiction on the Commission, but
merely prescribes the manner of exercise of its jurisdiction
(see RRIA v ADSTE 68 WAIG 11 (IAC). Further,
s.26(1)(a) of the Act cannot be used to read down the
conduct of this Commission, either as a matter of law
and, in this case, fact.
If the matter is at all advanced in the Supreme Court,
then the appellant has its remedies there.
The Commission, as it was required to do, heard and
determined the matter, found that there was a harsh,
oppressive and unfair dismissal, and that reinstatement
was impracticable. Then the Commissioner found that
there was a loss and assessed and ordered payment of
compensation, in the exercise of its power and proper
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exercise of its discretion, pursuant to s.23A of the Act
(and the principles governing findings of loss and the
award of compensation laid down in the cases which we
have cited above and others) and, in particular, properly,
having regard to the equity, good conscience and the
substantial merits of the case (see Bogunovich v Bayside
Western Australia Pty Ltd (FB)(op cit)).
43 The principles applicable, which we apply, are as
follows—
44 Where the governing statute does not identify relevant
considerations, it is largely for the decision maker, in this
case the Commission at first instance, in the light of the
matters put forward by the parties, to determine what
matters he or she considers relevant and the comparative
importance to be accorded those matters (see Sean
Investments Pty Ltd v MacKellar (1981) 38 ALR 363 per
Deane J; followed in Carmody v MacKellar and Others
(1992) 148 ALR 210 (FCFC)).
45 Further, the ground of failure to take into account a
relevant consideration will only be made good if it is
shown that the decision maker has failed to take into
account a consideration which he or she was bound to
take into account (see Carmody v MacKellar and Others
(FCFC)(op cit)).
46 The existence of the writ was entirely irrelevant to the
question of loss or compensation. It could have no more
significance than that there was an action in existence,
which was not even progressing to any significant extent,
let alone coming to trial.
47 The Commissioner acted within power and properly
exercised his discretion.
48 The correct approach, if the appellant did not wish the
matter to proceed at first instance, was for it to apply to
the Commission for an order that the application be
adjourned until the completion of proceedings in the
Supreme Court; or in the alternative, not to bring that
action to finality until this matter was heard and
determined; that was evidence of a clear election to involve
itself in the proceedings at first instance to their
conclusion, which it did.
49 As to Ground 4, in the light of what we have found, it is
unnecessary to make any finding, because we have already
found it is inapplicable and it is not made out.
50 We have considered all of the relevant material and all of
the submissions. For those reasons, no ground of appeal
is made out.
51 The exercise of discretion at first instance was not in error
or established to be in error (see House v The King
(HC)(op cit)).
52 For those reasons, we would dismiss the appeal.
COMMISSIONER J F GREGOR—
53 In His Reasons His Honour has set out the grounds of
appeal and the background to this matter. I am in general
agreement with the findings he makes and the conclusions
reached and I add the following comments.
54 The grounds of appeal do not disclose any complaint by
the Appellant against the primary finding that there was
in this case an unfair dismissal of the Respondent. The
complaint is that the Commission erred because it failed
to take into account that there were separate civil
proceedings in the Supreme Court of Western Australia
and in fact made a finding that there were no such
proceedings.
55 It is clear from the Speaking to the Minutes and the
Supplementary Reasons that even if that complaint is
correct, then before the Commission reached its final
conclusion it was well aware that there were proceedings
in the Supreme Court and it dealt with the matter
notwithstanding those proceedings.
56 In my opinion the Commission had no other course of
action but to deal with the matter before it. The application
had been filed by a person with locus standi under
s.29(1)(b)(i) of the Act and the Commission had
jurisdiction to deal with the complaint that the Appellant,
as an employee, had been harshly, oppressively and
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unfairly dismissed. The Commission heard and
determined the matter and found that there was a harsh,
oppressive and an unfair dismissal and that reinstatement
in the circumstances was impractical. The Commission
then properly applied the principles governing findings
of loss and award of compensation as they are set out in
Boganivich v Bayside West Australia Pty Ltd (ibid) and
the cases therein referred.
Once the Commission had made findings of unfairness
and that reinstatement was unavailing it was obliged to
make an award of compensation as provided in s.23A.
When it does the obligations upon the Commission under
s.26 to act in accordance with equity, good conscience
and substantial merits of the case cannot be applied so as
to diminish the obligation to apply the terms of the statute
set out in s.23A of the Act, to do so would be to abrogate
those terms which would be, in itself, an error in law.
The Commission applied the authorities correctly, it made
no error in law. There is no justification for the Full Bench
to interfere with the Decision because the Appellant has
not established that the exercise of discretion vested in
the Commission, as it is described in House v The King
(1936) 55 CLR 499, has miscarried.
I too would dismiss the appeal.
THE PRESIDENT: For those reasons, the appeal is
dismissed.
Order accordingly
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Order.
This matter having come on for hearing before the Full Bench
on the 16th day of August 2001, and having heard Mr P E
Clifford (of Counsel), by leave, and with him Mr T M Retallack
(of Counsel), by leave, on behalf of appellant and Mr R L Le
Miere (of Queens Counsel), by leave, and with him Mr D G
Berg, on behalf of the respondent, and the Full Bench having
reserved its decision on the matter, and reasons for decision
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37 of 2001 be and is hereby dismissed.
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(Sgd.) P.J. SHARKEY,
President.

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

7 The Commission erred in failing to find the dismissal was harsh oppressive and unfair in
circumstances where the Respondent’s agent dismissed the Appellant—
(a) where he was not authorised to do so;
(b) without notice;
(c) in the absence of a reason to do so at that
time;
8 The Commission erred in failing to find the dismissal was harsh oppressive and unfair in
circumstances where the Respondent’s agent
withdrew an offer of alternative employment in
circumstances where negotiations were unproductive through no fault of the Appellant.
9 The Commission erred in finding that the Respondent “did as much as necessary to ensure
that she [the Appellant] received a fair go.”
10 The Commission erred in finding that the Respondent considered the circumstances from the
Appellant’s point of view.
Commission did not take into account some material consideration
11 The Commission erred in giving insufficient
weight to the fact that the Appellant was given
no warning that her employment would be terminated and that the offer of alternative
employment would be withdrawn if she did not
accept it at the meeting on 5 October 1999.
Commission acted upon a wrong principle
12 The Commission erred in finding that the transcript, and therefore evidence based upon it, was
self serving, and as a consequence, the Commission attached insufficient weight to Alison Smith’s
evidence in relation to the meeting at which the
Appellant was dismissed.
13 The Commission erred in finding that—
(i). the employment relationship between the
Applicant and Respondent was to be categorized as an abnormal employment
relationship;
(ii). as a consequence of the categorization referred to in paragraph 13(i) herein, the
Applicant was under a duty to take steps
to re-establish the employment relationship.
14 The Commission erred in finding that—
(i). the Applicant’s evidence lacked credibility solely on the basis that the Applicant’s
evidence was confirmed by the Applicant’s
sister;
(ii). the Respondent’s evidence should be preferred over the Applicant’s in view of the
matters set out in paragraph 14(i) herein.
15 The Commission erred in law in finding that Appellant’s employment expired by effluxion of time.
16 The Commission erred in fact and law in finding
that Respondent and the Appellant were unable
to reach a meeting of the minds on a contract of
employment.”
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Reasons for Decision.
THE PRESIDENT—
1 This is an appeal brought pursuant to s.49 of the Industrial
Relations Act 1979 (as amended) (hereinafter referred to
as “the Act”) by the abovenamed appellant, Ms Elizabeth
Joyce Roast, against a decision of the Commission,
constituted by a single Commissioner, whereby he
dismissed an application made by Ms Roast against the
abovenamed respondent pursuant to s.29(1)(b) of the Act
by an order made on 29 November 2000.

2

GROUNDS OF APPEAL
The grounds of appeal are as follows—
“Commission has mistaken the facts
1 The Commission erred in fact in finding that the
Appellant “had not raised any major problems
with the proposed agreement.”.
2 The Commission erred in fact in finding that
Appellant was not prepared to accept the alternative position that was offered to her.
3 The Commission erred in fact in finding that
Appellant was told that she was “not being offered a replacement to her contract but a new
engagement altogether.”
Commission allowed extraneous or irrelevant
matters to guide it
4 The Commission erred in law in taking into account the fact that the Appellant did not contact
the Respondent after her dismissal in an attempt
to reverse that decision.
5 The Commission erred in law in taking into account the fact that the Respondent’s Managing
Director attempted to contact the Appellant after
her dismissal.
Commission has reached a result that is, on the
facts, unreasonable or plainly unjust
6 The Commission erred in law and miscarried its
discretion in finding that it was reasonable for
the Respondent’s agent to terminate the Appellant’s employment and withdraw its offer of
alternative employment after the Respondent’s
Managing Director, Mr Toohey had told the Appellant that if she couldn’t conclude an agreement
with the Respondent’s agent, she could contact
him so that they could resolve any outstanding
issues.
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3

APPLICATION TO AMEND GROUNDS
There was an application on behalf of the appellant to
amend the grounds of appeal in the relief sought but that
was refused because the question of a remedy in
reinstatement or compensation is best dealt with by the
Commission at first instance, particularly in a case such
as this, since there was an objection to the amendment,
the effect of which would have been to seek to have the
Full Bench decide the remedy. That is not to say, in an
appropriate case, that the Full Bench will not decide the
question of remedy (see Bogunovich v Bayside Western
Australia Pty Ltd 79 WAIG 8 (FB)). In any event, the
amendment was sought on the day of the hearing of the
appeal without prior notice to the respondent and, for
that reason, too, the application to amend the grounds
was dismissed.
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BACKGROUND
The Commissioner heard the evidence on behalf of the
appellant from Ms Roast, from her sister, Ms Alison May
Smith, Mr Graham Henry Guest, a clinical psychologist,
and received a report from Dr C Nick de Felice, a
psychiatrist (exhibit H2). The Commissioner heard
evidence from Mr Reginald Peter Toohey, a Director of
the respondent, Mr Malcolm Michael Tew, Mrs Pauline
Tew and Ms Lynette Joan Boston on behalf of the
respondent. There was also, of course, documentary
evidence.
Ms Roast applied on 2 November 1999 to this
Commission for orders pursuant to s.29(1)(b) of the Act
on the grounds that she had been harshly, oppressively or
unfairly dismissed from her employment by the
abovenamed respondent and had been denied contractual
benefits to which she was entitled. It was alleged that the
dismissal was effected on 5 October 1999.
The respondent employer was, at all material times, a
property owner leasing a property at Mandurah in the
State of Western Australia to a resort operating company
called “Mandurah Quay Resort” (presumably “Pty Ltd”)
(hereinafter referred to as “the resort”). The resort, which
had been in the course of development since 1998, was
managed by Ms Roast, after her appointment as Resort
Manager by the respondent in October 1998.
The business of the respondent was to market the resort
to the general public and to real estate agents. This
involved keeping regular contact with potential and
existing customers and agents. There was a sales office
at the resort which Ms Roast was required to ensure was
open between the hours of 8.00 am to 5.00 pm on
weekdays and also during weekends. Indeed, she lived
on the premises and was on call all of the time, doing a
lot more than was required of her and working very long
hours.
At the time, there was short stay holiday accommodation
available in the resort in the form of about 30 units. It
was the duty of Ms Roast, too, to take bookings, collect
deposits and payments for that accommodation and to
attend to the needs of customers who were in residence.
There was also a homeowners association and a strata
company with interests in the resort, and the business of
those bodies was attended to by Ms Roast. It was part of
her duties, also, to supervise gardening, maintenance,
security and housekeeping staff; indeed, all of the staff
employed at the resort.
Ms Roast had previously been employed at the Indian
Ocean Hotel in Scarborough in this State by her sister,
Ms Smith, and her sister’s husband as their
Accommodation and Administration Manager.
Ms Roast commenced work at the resort as an employee
of the respondent in June 1998, being employed as a parttime receptionist. She was appointed Manager at the end
of September 1998.
Some terms of her employment as Manager were
evidenced by a letter from the respondent to her dated 1
October 1998 (exhibit H3 (page 337 of the appeal book
(hereinafter referred to as “AB”))) which, formal parts
and the prescription of her duties omitted, read as
follows—
“......
Beth Roast will receive a Total Remuneration Package of $45,000.00 per annum, which includes
4 weeks annual leave and statutory superannuation,
plus out of pocket expenses with the prior consent
of the Directors of Forx Pty Ltd + free accommodation at MQ Resort.
All settled sales made by Beth Roast of property on
Mandurah Quay will attract a commission rate of
1% up to $1m and .5% thereafter payable to Beth
Roast within 7 days of settlement.
This agreement may be terminated by either party
giving 4 weeks’ notice in writing.”
The agreement was signed by Ms Roast and by Mr
Toohey, as a Director of the respondent.
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14 Ms Roast’s remuneration consisted of an annual salary,
gross, of $45,000.00 which included four weeks’ annual
leave and statutory superannuation. Importantly, Ms Roast
was provided with free accommodation at the resort and
she was able also to earn commission on sales. Her out
of pocket expenses were also met with the prior consent
of the Directors of the respondent. Those Directors would
seem to have been, at the material times, Mr Toohey and
Mr Tony Spanjer. It was clear from the evidence that, as
Manager, she reported to and took instructions directly
from Mr Toohey.
15 The respondent, wishing to expand the resort, had plans
to establish there a restaurant, a function centre and a
reception centre.
16 These buildings had been designed and commitments had
been made to start construction. Ms Roast assisted with
the preparation of some preliminary budgets for these
extensions.
17 There were also meetings taking place to consider cost
allocations for the function centre and the resort. Ms Roast
was involved in these activities and there were detailed
discussions about the resort function centre, letterheads
and audio and visual requirements for functions. There
was also consideration of a whole number of matters,
including cool room shelving, kitchen design, etc. in
which she was involved. Ms Roast prepared a budget
herself at Mr Toohey’s request.
18 Ms Roast was informed in early July 1999, for the first
time, about the intended use of consultants. Jewel
Hospitality, a firm of consultants, was called upon to
assist, in the first place, with the budgeting. (The actual
consultants involved in this case were Mr Malcolm Tew
and Mrs Pauline Tew.) Ms Roast was asked by Mr Toohey
to make recommendations about quotes and suppliers,
which she did. The consultants then were asked to review
budgets, staff requirements and the new buildings.
19 All employees, including Ms Roast, were clearly told by
Mr Toohey in early July 1999 that they would not, in the
near future, be employed by the respondent and that they
would be offered employment with an operating company,
Mandurah Quay Resort (Pty Ltd), which would be the
new employer of all staff at the resort. They would, he
said, all be offered new positions in the new operation. In
other words, they were told that, at a date in the near
future, the respondent would terminate the contracts of
employment and the company, Mandurah Quay Resort,
a different entity, would offer contracts of employment
to all of the respondent’s employees.
20 There was discussion between Ms Roast, Ms Boston,
another employee of the respondent, and Mr Toohey about
the salary proposed to be paid to a chef. (Ms Roast had
engaged Ms Boston to be the Food and Beverage
Manager.) This led Mr Toohey to decide to extend the
brief of the consultants to include staff hire. The
consultants who carried out these tasks, Mr Tew and Mrs
Tew, were instructed by Mr Toohey on behalf of the
respondent to interview the existing staff to determine
where they fitted into the existing business, and to find
them a spot in the new business. This included signing
the staff into positions, fixing salaries and preparing and
having executed workplace agreements for those staff.
21 Mr Toohey and Ms Roast both said that he told her that
the consultants were to assist her so there is no doubt that
that is what she was told. She did not understand that
they would manage the facility.
22 Ms Roast first met Mr Tew in early August 1999 at the
resort, where she described his approach as “pleasant”.
It was at that interview that Mr Tew asked her if she would
sign a fixed term contract and she indicated that she did
not want to because of personal misfortunes, which she
outlined to him that she had undergone in the past and,
further, she was happy with her open ended contract with
four weeks’ notice. At that meeting, there was also
discussion of her role and her duties.
23 In early August 1999, Mr Tew reported to Mr Toohey
that Ms Roast had told him that she was concerned about
her limited experience in food and beverages. Mr Tew
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thought that, however, with the assistance of Ms Boston,
who was experienced in these areas, that they could “work
the problem through”. Mr Tew also made it clear to Mr
Toohey that he had concerns about Ms Roast’s long term
commitment to the project and this concern was expressed
to him in writing.
Ms Roast saw a note on the file (exhibit M1 (page
345(AB))) to that effect in Mr Toohey’s office and became
distressed. Mr Toohey, who was present when this
occurred, discussed the matter with her. She told him that
she was confused about what sort of commitment the
consultant was wanting and this had led her to say that
she was unable to give a very long term commitment. Mr
Toohey, however, said that she was interested in the resort
and its changes and seemed anxious to assist in getting
the expansion operating. He said clearly in evidence that
he was satisfied that Ms Roast had the necessary
commitment to the project. He did not, in fact, have doubts
about that belief until late September 1999. Indeed,
according to Mr Tew’s evidence, too, he had no serious
difficulties with Ms Roast’s commitment to the resort until
late September 1999, saying clearly in evidence that he
would have raised the matter before the meeting of 5
October 1999 with Ms Roast if he had had such doubts.
Within a month and probably on the evidence of all the
witnesses, on or about 17 September 1999, Ms Roast met
both Mr Tew and, for the first time, Mrs Tew, at the resort.
They told her that she should think of them as “Reg and
Tony”, i.e. Mr Toohey and Mr Spanjer. As I understood
her evidence, they were telling her that they had the
authority of the respondent’s Directors over her. Ms Roast
said that, at this meeting, they removed all her
responsibilities as Manager and she was required to report
to them. It was denied by Mr Tew that they had removed
her responsibilities, but he did not deny that she was made
subject to the supervision of Mr and Mrs Tew. Ms Roast
described Mr and Mrs Tew’s demeanour, at that meeting,
as aggressive. Mr Toohey denied, in evidence, that any
other employee had complained that they were aggressive.
However, Ms Boston, in her evidence, described Mrs Tew
as “a little steamroller”, which it would seem to connote
some aggression. Ms Boston also said that she had
achieved a working relationship, in due course, with Mrs
Tew.
Although Mr Toohey had told Ms Roast that the
consultants were to assist her, it was not denied in evidence
that, in effect, that they became her supervisors was in
fact the case. It is reasonable to assume that they did and
that Ms Roast saw them as such. She was angry and upset
at their attitude at this meeting. However, after a while,
she concluded that she would try and get over this and
make a fresh start with them and apologise and the
discussion continued.
However, Ms Roast remained upset and even prepared a
draft memorandum to Mr Toohey querying the line of
authority which she had, as Manager, to follow. However,
in the end, she did not send the memorandum.
The consultants made regular visits to the resort and,
according to Ms Roast, on a number of occasions, they
did not call to see her while they were on site. They were,
she said, aggressive and left her with the impression that
they were running the resort in the absence of Mr Toohey.
They denied that they were aggressive.
The consultants gave her a written job description which
described her future role as being responsible for
management of all staff and operating facilities at the
resort. At the same time, she was given a draft workplace
agreement (exhibit H5 (pages 338-339(AB))) to sign. This
new position, which was to be the senior position at the
resort, was to be entitled “Resident Duty Manager”. It is
probable that these were given to Ms Roast and to Ms
Boston on or about 22 September 1999. Mr Tew, in
evidence, admitted that it may have been about that date
and not 17 September 1999 that these documents were
given to Ms Roast. Mrs Tew said that it was on 17
September 1999. It was probably just before the Royal
Show weekend, which was 24 September 1999. At first,
Ms Roast was given only three days to consider the
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documents but the, at her own request, that was extended
by Mr Tew to seven days.
Mr Tew told the employees that all of the staff would
have to go on three months’ probation and all would have
to sign a workplace agreement. Ms Roast’s evidence was
that she was horrified that, after working full time in the
Manager’s position, she was given a three months’
contract. She was not happy with the proposed agreement
or the duty statement.
The resort, of course, was to operate 24 hours a day and,
because it was clear that the Resident Duty Manager could
not be present all the time, there was to be created a
position of “Duty Manager” as well. Ms Roast was
concerned that there was a reference to “Duty Manager”
in the proposed agreement, because a Duty Manager
reports to a Manager. Her title was not to be Manager
any more. The job consisted of her old duties with a
substantial number of new duties.
The responsibilities of the new position were many and
included bookings, guest arrivals and departures, front
of house procedures, administration, managing the food
and kitchen departments, beverage, accommodation,
maintenance, sales and marketing. There was also staff
administration, payroll supervision and cost expenditures.
There were also policy requirements such as work
planning and procedure reviews, implementation of a
resort mission statement and a general requirement to
conduct the resort in a business-like manner (exhibit H7
(see page 341(AB))).
Ms Roast was also not aware of the powers which the
respondent was prepared to vest in the Duty Manager,
which were set out in the job description. Her overall
thought, as she put it, was that her work had tripled
overnight and her status was reduced. She rang Mr Toohey
to tell him that she was not happy with the contract and
he told her that it was a starting point and that she should
negotiate. She was off work for a few days, having hurt
her neck, working at the Royal Show on the weekend of
25 and 26 September 1999.
Mr Toohey, according to his evidence, saw the position
as effecting an upgrade of what Ms Roast had previously
done. He was happy that Ms Roast take over the work
and the consultants were instructed to sign her and other
members of the staff to a new agreement and to negotiate
the terms of those agreements with them.
It was common ground that the relationship between Ms
Roast and her employer, in particular Mr Toohey, was a
very good one. Mr Toohey relied upon her. She lived on
the property. She had free access to Mr Toohey at all times
and used that access on a day to day basis. Mr Toohey
wished her to remain in the respondent’s employment
and instructed Mr Tew that he was happy with her
performance. In evidence, Mr Toohey said that she was a
capable and competent person and that she had shown a
high level of commitment from the outset, which was a
very significant affirmation of her capacity to commit. If
Ms Roast needed some training to meet the requirements
of the new job, Mr Toohey was happy to enable that to
occur. He remained convinced of her commitment until
late September 1999.
At no time was it suggested that she was not doing a
good job in evidence or to her. In fact, as I have already
observed, quite the contrary was the evidence of the
witnesses. Indeed, Mr Toohey’s unequivocal evidence was
that he wanted to keep her. Further, on 8 September 1999,
the respondent sent her a letter of recommendation
(exhibit H4).
In mid to late September 1999, Mr Toohey became
concerned about Ms Roast’s attitude as it was reported to
him by Mr Tew, and he had a sense that something was
not quite right. (I would observe that, since the draft
documents were, on all of the evidence, most probably
given to Ms Roast for the first time on or about 22
September 1999 and she had seven days within which to
consider them and respond, such concerns might
reasonably be regarded and be found to have been
premature.) Mr Toohey regarded the matter of the signing
of the contract as a simple matter, which it patently was
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not. Mr Toohey said, in fact, that the new agreement
contained nothing “out of the norm” from her previous
agreement. That, on a fair reading of both documents,
was simply not so.
Mr Toohey said, too, that she was absent in Queensland,
but, in fact, there was no evidence that she was absent. In
fact, the evidence was that she was certainly present from
at least 17 September 1999 on.
Mr Toohey said in evidence that Ms Roast knew that, if
she could not get her contractual matters resolved with
the consultants, that she had the same open line of
communication with him which he enjoyed through all
of her period of service. In the end, that was not the case,
because she was dismissed at a meeting to negotiate the
agreement.
According to Mr Toohey, Ms Roast did not suggest that
she did not want the new position, and that she would
take it only with certain adjustments to the package. Mr
Toohey did tell her quite clearly on one occasion that she
should deal with Mr Tew in relation to the proposed
agreement and, if she could not reach agreement with
him, she could bring the matter back to him, Mr Toohey.
Ms Roast, for her part, was under the clear impression
from Mr Toohey that she should not trouble him and she
should deal with the consultants.
The only contact made by her in relation to the proposed
workplace agreement with Mr Toohey at that time, i.e. in
late September 1999, he said, related to the provision of
free accommodation, reference to which had been omitted
from the draft workplace agreement given to her by Mr
and Mrs Tew, and he ordered that that be fixed. That was
a notable omission from the proposed agreement and was
an error on the part of Mr Tew which, it is fair to say,
should not have occurred. Nothing else was raised with
him, he said. This contact was made with Mr Toohey, he
said, whilst he was in Melbourne at the Grand Final on
or about 24 September 1999.
Whilst she was off work with her sore neck, Ms Roast
raised questions about the contents of the proposed
workplace agreement with the respondent through its
consultants. She did this by forwarding a facsimile
communication to them dated 29 September 1999 which,
formal parts omitted, reads as follows—
“I would like clarification on (sic) the following
points—
* Does my accommodation (Villa 85’s) rent,
power, water, and telephone costs stay as an
addition to the remuneration of $45,000 per
year, as was previously the case?
* Please deferentiate (sic) between Manager &
Duty manager. What is the proposed staffing
for the Manager’s position? I assume that my
position has been down graded?
* RESPONSIBILITIES: The first four points indicate that they are a “hands on” position.
• What staffing levels are to be in place
to support the remaining duties?
• Should the ‘responsibilities’ not be
achievable, then what happens at that
point?
I have a few more questions about this agreement,
most of which will depend on your explanation of
the above. I would appreciate it if you could fax me
an answer today so I can make an informed decision
as soon as possible.”
(Exhibit H8 (see page 242(AB))).

43 It is of significance that Ms Roast, in that communication,
foreshadowed that she might have further questions
concerning the proposed agreement. These queries
reflected concerns which she had, inter alia, about budget
responsibilities and her new proposed position. It is
significant, too, that Ms Roast said that she wished to
make an informed decision “as soon as possible” (my
emphasis).
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44 By a facsimile communication dated 29 September 1999,
Mr Tew replied to Ms Roast as follows—
“Accommodation
• The accommodation provided is subject to a
possible sale, however, Mandurah Quay Resort will provide to the Resident Duty Manager
suitable accommodation and of an equivalent
standard to that which is currently provided.
• Power, Water and telephone costs stay as an
addition to the package.
Manager/Resident Duty Manager
• The position of Resident Duty Manager is a
newly created position brought about by the
introduction of new facilities, Restaurant and
Function Centre. The title “Manager” will no
longer exist.
• All facilities must now relate to one another
in order to create an integrated Resort, the
person who would normally oversea(sic) and
manage a Resort of this size and style would
be known as the Resident Duty Manager.
Responsibilities
• The position Resident Duty Manager is responsible to the Resort owners or their
nominated representatives for all the activities of the Resort including all
“Responsibilities” as stated in schedule 1.
• A staffing program for the Resort will be implemented before opening.
• As discussed a budget for the overall property has been prepared and will form the basis
of the current financial years estimated trading figures and the profit and loss. This
document is a working tool for all Management. All payroll costs, and cost of sales have
been based on industry norms.
• The budgeted costs would be expected to be
achieved, and would be the basis of any Managers contract of employment across the
Hospitality Industry.
• The terms “Hands on” means physically working in the various departments of the Resort,
this would be a fair reflection of what is intended under the title “Resident Duty
Manager”.”
(Exhibit H9 (see page 243(AB))).
45 In evidence, Mr Tew said also that the agreement was
only a draft agreement, but his instructions to bring the
matter to a conclusion, coupled with Mr Toohey’s view
that the agreement was not out of norm with the original
agreement, meant that, in fact, it was regarded as
something more, and as he recounted them, his
instructions to Mr Tew in relation to the meeting of 5
October 1999 did not bear that opinion out.
46 Mr Toohey instructed Mr Tew to contact Ms Roast in
early October 1999. He clearly wanted to have her
agreement finalised because the Manager would have to
come aboard in time for the commencement of the new
operations at the resort on 18 November 1999. Ms Roast
had been out of the State, in Queensland, for a while.
She had not received the workplace agreement until about
22 September 1999 and remained in the State after that,
it is clear.
47 Mr Toohey gave clear instructions that, if the workplace
agreement was not accepted by Ms Roast, that the offer
to employ her should be withdrawn. Mr Toohey also said
that he gave no instructions to terminate Ms Roast’s
employment. Mr Toohey said that he had no intention of
getting rid of her.
48 Mr Toohey said that it was not Mr Tew’s brief to dismiss
Ms Roast, but to find out what was going on and that she
had the opportunity to iron out the problems and commit.
49 It was quite clear from Ms Roast’s evidence that she had
concerns about the agreement. For example, the
agreement required her to undergo a probationary period
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of three months, it was alleged. She was insulted by this.
She had not served a period of probation in her current
employment and she had worked as Manager to a standard
obviously approved by Mr Toohey for over twelve
months, because he wished to retain her in her
employment. She was, on all of the evidence, a proven,
competent employee whose services were to be retained.
Ms Roast made clear to Mr Tew, as he admitted, her
objections to being placed on a period of probation, but
there is no evidence that Mr Tew responded to this.
Further, the proposed agreement was quite inferior in a
number of respects to the earlier agreement. The provision
of free accommodation was omitted and later re-included
after protest. It was terminable on fourteen days’ notice,
not four weeks. It was expressly only for a fixed term of
less than three months (whereas the existing agreement
was for an indefinite period) and the agreement was
reviewable six weeks before its termination. In other
words, there was little or no commitment by the employer
to the employee in the proposed agreement. It was said
that it was a probationary agreement. It is not at all clear
that it was. In any event, Ms Roast was a proven employee
who had not been required to serve a probationary period
in her current employment.
Objectively viewed, apart from her duties and the need
for definition of them, there were a number of aspects of
the agreement which would cause concern to an employee
in her position. Contrary to Mr Toohey’s opinion, this
was a draft agreement which contained a great deal “out
of norm” from Ms Roast’s existing agreement and,
objectively viewed, she had substantial reasons to query
its terms. It was open to so find and it should have been
so found. (It is noteworthy that Ms Boston negotiated
amendment to her agreement with Mr Tew.)
On 4 October 1999, Mr Tew rang Ms Roast and asked
her if she was going to sign the proposed agreement. She
said “No”, because the old contract was looking good
and this was not a workable contract. That statement
would clearly indicate that she had queries about the
contract. They agreed to meet on 5 October 1999. Ms
Roast said that she understood that she was going there
to negotiate the agreement.
Before Mr Tew went to the meeting on 5 October 1999
with Ms Roast, Mr Toohey became alarmed, he said, that
she had not accepted her contract and she had not made
contact on any major issues. In fact, she had made contact
with Mr Toohey about the major issue of accommodation
on or about 24 September 1999 whilst he was at the Grand
Final in Victoria. On 29 September 1999, Ms Roast had
raised major issues by fax with Mr Tew and indicated
that she may wish to raise other questions, but that she
wished to make an informed decision. She was also doing
this at the time whilst she was absent from work due to
her neck injury, so that she was not delaying. Mr Toohey
told Mr Tew that they had this complex opening for
Christmas and they really had to get someone on board.
Mr Toohey said—
“If we can’t get a commitment for the position we’re
going to have to find somebody else.”
(See page 174(AB).)
The meeting occurred on 5 October 1999 at Observation
City in Scarborough and was attended by Ms Roast, her
sister, Ms Alison Smith, and Mr Tew. On her evidence,
Ms Roast had made up her mind that she would commit.
At the end of the meeting, Ms Roast concluded that she
had been dismissed. Mr Tew said that he went to the
meeting with explicit instructions from Mr Toohey that
Ms Roast should sign her contract or the Resident Duty
Manager’s job would have to be filled by someone else.
Mr Tew had no instructions to terminate her employment
at the meeting, Mr Toohey said. Ms Roast was not
prepared to give the commitment to his satisfaction, so
Mr Tew told her that the offer was withdrawn and that
her old job would be brought to an end by giving her
notice. He subsequently confirmed this in writing (exhibit
H10 (see page 344(AB))). Mr Tew said that the primary
issue which he wished to deal with at the meeting was
one of commitment. Ms Roast’s evidence was that her
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commitment to the respondent was not an issue, but the
terms of engagement were, in the context of her previous
personal circumstances.
It is significant that, even though Mr Tew was seeking,
on his evidence, some commitment, the draft agreement
presented to Ms Roast contained none on behalf of her
prospective employer beyond three months.
Mr Tew’s evidence was that he made it clear to Ms Roast
that her managerial role, as it was before, had finished
and that, to move forward, she would have to accept the
new position which included food and beverage
responsibilities. She was not prepared to do this, he said,
she said that she had difficulties with the terms of the
new contract and thought that her current contract looked
better. She confirmed to Mr Tew that that was her position
and he told her that the new position was no longer
available.
Mr Tew told Ms Roast, he said, that he had been concerned
about the delay in her commitment to this matter and that
he thought that she was not an enthusiastic and committed
manager. Thus, he exercised what he said was the
authority vested in him by Mr Toohey, advising her that
the position was no longer on offer. He also gave four
weeks’ notice to her of the termination of her contract of
employment in the terms of the provision for termination
of the contract contained in it.
In evidence, Mr Tew and Mr Toohey admitted that there
was no warning to Ms Roast that she would be dismissed
if she did not sign the agreement; nor did she ever say
that she would not accept the new position. That was her
evidence also. It was open to so find.
There was a conflict between the evidence of Mr Tew
and that of Ms Roast as to what occurred. Mr Tew said
that Ms Roast had wished to adhere to the old contract
and would not address the new contract. He therefore
concluded that nothing further could be achieved and
withdrew the offer of the new position. He also terminated
her employment, although he also said that, once the offer
of the position of Resident Manager was withdrawn, her
position under the existing contract ceased to exist and
she became redundant. Ms Roast said that she did not get
a chance to discuss the agreement with Mr Tew. Whilst
she wanted to discuss the agreement, the first thing which
he talked about was his idea that she lacked commitment
to the resort and to the business. He agreed that this was
the first thing which he said. He also, on his own evidence,
did not permit discussion of the agreement because he
concluded, wrongly, it was open to find, that Ms Roast
did not wish to discuss the terms of the new agreement.
Mr Tew also said that Ms Roast’s commitment was a
problem. There was no problem expressed to her, as a
matter of fact, about her commitment until she queried
the terms of the new proposed contract. This caused a
delay of, at most, eleven and, at least, nine days (nine
days on Mr Toohey’s evidence) from the time the
agreement and duty statement were given to her, until
the meeting of 5 October 1999 and was certainly not
inordinate, particularly because, in the meantime, she was
incapacitated by an injury and, even then, agreed to the
meeting to resolve the matter, before she returned to work.
It was open to find that there was no inordinate delay on
her part.
Further, Mr Toohey himself had said that Ms Roast should
use the agreement as a negotiating point when she
complained about it to him. He therefore knew about her
dissatisfaction and encouraged her in the course on which
she was embarking to negotiate it, pursuant to his
suggestion. Indeed, Mr Tew admitted in evidence that it
did not matter if the agreement were concluded on 7, 8,
or 10 October 1999. There was, therefore, no fair or valid
reason to terminate her employment on 5 October 1999
before any negotiations occurred. However, significantly,
Ms Roast’s evidence was that she was willing to enter
into the proposed agreement but that Mr Tew refused to
discuss the matter with her and, having offered the
position, he withdrew the offer, told her she was redundant
and then gave her four weeks’ notice of termination of
employment.
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63 Ms Roast said that she tried to assure Mr Tew of her
commitment, but that he would not let her talk; that her
position as Manager was now finished. He then offered
her the position of Duty Manager which she did not refuse
to take. He then, soon after, said that he was no longer
offering the position and dismissed her, saying that he
was offering her the normal termination of four weeks
and that she could get out of her unit at the resort in seven
days. He told her that her old job was redundant. She
also said that he was very aggressive. She did not, at any
time, refuse to take the job. She felt stunned and betrayed,
she said. There is no evidence that she refused to take the
new job or that she was warned of the consequences of
not accepting the new agreement in unaltered form.
64 Ms Smith, Ms Roast’s sister, was there to give Ms Roast
back up. Ms Smith said that Mr Tew offered the Duty
Manager position, then withdrew the offer. She confirmed
that Ms Roast was there to negotiate. She said there was
no chance for Ms Roast to discuss the position and that
Mr Tew gave her no opportunity to do so. The meeting
took fifteen minutes and Mr Tew told Ms Roast that she
would be terminated and was redundant. Ms Smith said
that she did not trust Mr Tew, whom she knew, and thought
that he was trying to get rid of Ms Roast. Ms Smith’s
evidence, in most matters of substance, was not properly
differentiable from the evidence of Ms Roast and Mr Tew,
and should have been accepted to that extent.
65 Mr Tew, however, said that Ms Roast referred to her old
contract and was totally uninterested in the new contract.
There was a necessity to move on and he therefore
withdrew the offer of a new contract to her. He said that
Ms Roast received the documents on 17 September 1999
when Mr and Mrs Tew and Ms Roast discussed her new
role, but then, in conversation, he did agree that it was
possible that the workplace agreement was not made
available until 22 September 1999.
66 Commitment was not a major issue for Mr Tew at that
time and he did not bring it up. There was no particular
urgency with the deadline, but it was important that Ms
Roast come on board as soon as possible, he said. He
said that a normal contract was for two years. He said he
met her to continue negotiations. He agreed that it was
quite possible that he kicked the discussion off on 5
October 1999 by telling Ms Roast that he had concerns
about her commitment. Ms Roast did not agree that she
lacked commitment. Mr Tew denied that there was any
intention to dismiss her to make way for one Una Butler,
who subsequently took the job, and who had been
employed in the past by Mr and Mrs Tew.
67 What was said at the meeting of 5 October 1999 was
recorded, unbeknown to Mr Tew, by Ms Smith by means
of a tape recorder in her handbag. The recording was
transcribed and the transcription referred to by Mr Tew,
Ms Smith and Ms Roast, who in evidence admitted that,
substantially, it was a record of what occurred, although
some parts were omitted, according to Mr Tew. It was
not suggested by Mr Tew that the omissions were
important, nor were they identified in any detail.
68 However, the Commissioner rejected the transcript as
evidence on the basis that it was self serving. Mr Tew
told Mr Toohey that Ms Smith’s presence had put him
right offside.
69 Exhibit H10, a letter dated 5 October 1999 (see page
344(AB)), which confirmed the termination of Ms Roast’s
employment with the respondent, orally effected at the
meeting by Mr Tew, was signed by Mr Tew, on the
letterhead of Mandurah Quay Resort, and was forwarded
to Ms Roast. The letter also confirmed the requirement
that she vacate the premises in seven days, as Mr Tew
had told her to do at the meeting on 5 October 1999. Mr
Tew reported the outcome of the meeting to Mr Toohey
who attempted to contact Ms Roast by telephone on three
occasions but was unsuccessful in doing so. Mr Toohey
made it quite clear in evidence that Mr Tew had withdrawn
the offer of the position of Resident Duty Manager and
that “she would have become redundant”. That is, her
existing position as Manager no longer existed. That is,
of course, what Mr Tew told her, as well as terminating

70

71

72

73

74

75

76

77

78

81 W.A.I.G.

her employment by giving four weeks’ notice in
accordance with her contract of employment (see page
188(AB)). Mr Tew reported to Mr Toohey after the
meeting that he had “withdrawn the position from Beth”.
However, significantly, there was no evidence that, orally
or in writing, Mr Toohey intended to or did revoke her
dismissal. Indeed, in evidence, he made it quite clear that
his instructions (which were the instructions carried out
by Mr Tew) would render her redundant if she did not
accept the draft agreement to enter new employment at
that meeting and that act constituted a dismissal, in any
event. The only contact in writing with Ms Roast by or
on behalf of Mr Toohey after the unauthorised termination
of her employment was the letter confirming her dismissal.
This was notwithstanding a fax forwarded by Ms Roast
to Mr Toohey in which she advised him that she had been
dismissed and which one would have thought presented
a clear opportunity to him to reply, saying that the
dismissal of her was unauthorised and was revoked. In
fact, it was an opportunity of which he did not avail
himself. It was open to so find.
That is a summary of the material evidence. There is little
difference in essentials between the witnesses. I have
attempted to identify differences where they are relevant.
I have also pointed to some inferences which might
properly have been drawn and which might properly be
drawn by the Full Bench, and some findings which it
was open to make.
It is noteworthy that there are contradictions between
actions and attitudes of the respondent, if one accepts the
evidence of all of the main witnesses and there is no reason
why that should not be so when the Commissioner’s
findings in that regard were, except for Ms Smith’s
evidence, not challenged.
First, Mr Toohey told Ms Roast that the consultants were
there to help her. Ms Roast said that they became her
bosses. They did not deny that they supervised her. They
denied that they told Ms Roast that they were to be
regarded as “Tony and Reg”, however, but that does not
detract from their failure to admit that she was supervised
and required to be supervised.
Mr Toohey and Ms Roast both agreed, with some
difference in emphasis, as to the degree that Ms Roast
should deal directly with the consultants. However, it is
clear that there was a direction to her to deal with the
consultants to some extent. Mr Toohey said that Ms Roast
could come to him if she had problems. She said that he
had told her that there was no point in having consultants
if she did not go to them.
Mr Toohey said that the proposed agreement was not “out
of the norm” with her existing agreement when it plainly
and clearly was. The agreement contained no commitment
to a lengthy fixed term which is what Mr Tew had asked
Ms Roast about. There was no inexcusable or inordinate
delay in her dealing with the agreement and no urgency
in the requirement to dismiss her. On the one hand, Ms
Roast had been told by Mr Toohey to negotiate if she was
not happy with the agreement and she had informed him
about her difficulties with the agreement, but, on the other
hand, when she did, however, do this, she was dismissed.
On the one hand, Mr Toohey said that he wished to retain
Ms Roast, that he had confidence in her commitment until
late September 1999 and that Mr Tew had no power to
dismiss her. On the other hand, he had specifically instructed
Mr Tew to dismiss her as redundant if she did not accept
the new position, which at no time she refused to do.
On the one hand also, Mr Toohey said that he endeavoured
to contact Ms Roast after her dismissal. On the other hand,
he did nothing to revoke it, and did nothing to disavow
the letter of 5 October 1999 confirming the dismissal and,
further, did nothing to revoke the requirement that she
vacate her accommodation at the resort within seven days.

FINDINGS AT FIRST INSTANCE
79 The Commissioner accepted Mrs Tew and Ms Boston as
witnesses of truth. The Commissioner observed—
“On balance the evidence of the respondents has a
greater attraction to the Commission insofar as the
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likelihood of it being true than does the evidence of
the applicant. I say that on the basis that even though
the applicant’s evidence is not impeachable her corroboration comes from her sister Alison Smith and I
have the reservations expressed earlier about the
quality of her evidence.”
(See page 19(AB).)
80 The Commissioner considered the evidence and found
as follows—
1. It was open to find that, when Ms Roast was
pressed as to how long she would stay with the
respondent, she answered against the background
of her previous experiences where she had suffered personal tragedies.
2. That is, that, if she suffered another personal tragedy, it could be that she could not stay.
3. She did not communicate this to Mr Tew.
4. It was not surprising that Mr Tew took the reticence of Ms Roast to commit to the project in the
terms that he wanted it to be to be a drawback to
her appointment, not knowing about the important matters in her personal life which may have
been affecting her perception of what the commitment meant.
5. Mr Tew reached a stage where he was concerned
that he might not be able to deliver a working
operation when the new functions were scheduled to be running if he did not have the key
position, which was being offered to Ms Roast,
settled with her working in the new duties.
6. The old duties performed by Ms Roast were no
longer to be performed, and the new duties were
quite different and very much more substantial
than her existing duties.
7. The respondent is entitled to operate its business
in an effective and efficient way and is therefore
able to take such action as it thinks necessary to
achieve that end, subject to it acting fairly.
8. Mr Tew was sent by Mr Toohey to the meeting
on 5 October 1999 with Ms Roast to resolve the
issue of Ms Roast’s position. He was instructed,
if he could not get her to accept the new agreement, to tell her that there was no position
available since the position previously occupied
by her had ceased to exist.
9. Mr Tew attended that meeting on the understanding that there was a special relationship between
Mr Toohey and many of his staff, including Ms
Roast, and that Mr Toohey’s express instruction
was that, if Ms Roast did not like any of the new
conditions which were being offered to her, they
could be subject to negotiation.
10. Mr Tew attended the meeting on the basis that
he would tell her that her old position was gone
but that this was not necessarily the end of
the matter, since she was free to go to Mr
Toohey. The Commissioner found that this was
the state of mind in which Mr Tew attended
the meeting.
11. It is wrong to regard that meeting as the single
event which led to a termination. It was a continuation of a sequence of events. If the length of
the conversation and its contents are viewed in
that context, then the complaint that the respondent made a decision to dismiss without any proper
consideration is put in its proper context and there
is no substance in the complaint.
12. At the meeting, Ms Roast said that she wanted to
continue with her old contract.
13. The capacity of Ms Roast and Mr Tew to resolve
the matter was interdicted by the presence and
conduct of Ms Smith. At the meeting, Ms Smith
was combative and aggressive and went so far as
to pretend that she was taking written notes when
she knew that she was recording Mr Tew’s conversation without his knowledge.
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14. The covert recording of conversations is not normal business practice at all.
15. Ms Smith made this record, that is an unrevealed
tape recording, in order to use it against Mr Tew
later if that became necessary. She did do so in
this Commission.
16. After the meeting, Ms Roast made no attempt to
contact Mr Toohey, which one would have expected, given the relationship between them.
17. Ms Roast forewent an opportunity to resolve the
matter. Mr Toohey met his obligations as an employer by trying to ascertain from her what her
problems were.
18. The conduct of the respondent in this case was
reasonable. The respondent was entitled to make
a judgment in the best interests in its business
and it can do so as long as it takes into consideration the matter from Ms Roast’s point of view
and this was done.
19. The resolution of an unfair dismissal claim is not
determined solely by legal entitlements and no
injustice will result if the employee could have
been justifiably dismissed.
20. The circumstances of this case lead to a finding
that there has been no injustice. What has happened is that the job which Ms Roast did for the
respondent when it operated as a short stay accommodation provider expired by effluxion of
time. This was brought about by the expansion
of the business into a far more comprehensive
hospitality operation. The respondent and Ms
Roast were unable to reach a meeting of minds
on a contract of employment for Ms Roast to
continue to work for the respondent and the employment relationship, which had been successful
for a considerable period, came to an end.
21. The respondent cannot be held responsible for
that and, as a result, there has been no unfairness
in the sense described in the authorities.
22. The Commissioner dismissed the application.
ISSUES AND CONCLUSIONS
81 The decision to dismiss the application by which it was
alleged that Ms Roast was unfairly dismissed, and that
she was denied contractual benefits to which she was
entitled was a discretionary decision, as that term is
defined in Norbis v Norbis (1986) 161 CLR 513 and in
Coal and Allied Operations Pty Ltd v AIRC (2000) 74
ALJR 1348 (HC). Unless the appellant establishes that
the exercise of discretion at first instance miscarried and
establishes it in accordance with the principles laid down
in House v The King [1936] 55 CLR 499 (see also
Gromark Packaging v FMWU 73 WAIG 220 (IAC)), then
the Full Bench may not interfere and, in particular, cannot
substitute the exercise of its own discretion for that of the
Commission at first instance.
82 Further, where the Commission at first instance based its
findings on the view which it took of the credibility of
witnesses, then the Full Bench, in the absence of an error
of fact, is not entitled to interfere with such findings of
fact unless the Commission palpably misused the
advantage which it enjoyed in seeing the witnesses (see
Devries and Another v Australian National Railways
Commission and Another [1992-1993] 177 CLR 472 and
State Rail Authority of New South Wales v Earthline
Constructions Pty Ltd (in liq) (1999) 73 ALJR 306).
83 However, the Full Bench is entitled to act in accordance
with the principles laid down in Warren v Coombes and
Another [1978-1979] 142 CLR 531 as follows—
“In general on an appeal by way of rehearing from a
judge sitting without a jury, an appellate court is in
as good a position as the trial judge to decided on
the proper inference to be drawn from facts which
are undisputed or which, having been disputed, are
established by the findings of the trial judge. In deciding what is the proper inference to be drawn, the
appellate court will give respect and weight to the
conclusion of the trial judge, but will not shrink from
giving effect to it.”
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84 I should say that Mr Ellery of Counsel, on behalf of the
respondent, plainly submitted that the appeal foundered
on the principles laid down in House v The King (HC)(op
cit).
85 The Commission cannot find that a dismissal has been
unfair unless it can find so within the well known
principles laid down in Miles and Others t/a Undercliffe
Nursing Home v FMWU 65 WAIG 385 (IAC) (see also
the discussion by the Full Bench in RRIA v CMEWU 69
WAIG 1027 (FB)).
86 The Commissioner accepted the evidence of Mr Toohey,
Mrs Tew, Mr Tew and Ms Boston. He also found that,
though Ms Roast’s evidence was not impeachable, her
corroboration came from Ms Smith and the Commissioner
had reservations about the latter’s evidence. With respect,
I have difficulty in understanding that finding. If the
Commissioner found that Ms Roast’s evidence was
unimpeachable, then that means that her evidence was
credible whether corroborated or not. That also would
mean that the evidence of Ms Smith, as corroborated by
“the unimpeachable evidence” of Ms Roast, was credible.
87 Be that as it may, the evidence of all of the parties properly
led to a number of findings which could and should have
been made.
88 I will now endeavour to summarise them.
89 Ms Roast was a conscientious and competent employee
in her capacity of Manager of the resort and Mr Toohey
wished to retain her as an employee of the new employer
company under a new contract of service, described in
evidence as a workplace agreement and also as a non
workplace agreement contract of employment.
90 If one accepts the evidence of Ms Roast, as the
Commissioner did, the consultants came across to her as
aggressive. Further, whilst they may not have told her to
think of them as Reg and Tony, Mr Toohey intended, to a
great extent, that they were to stand in his place and made
that clear to her. It is clear that she was upset by their
approach.
91 As to the question of commitment, although it was raised
in early August 1999, it is clear that Ms Roast’s
commitment was not in doubt, as far as Mr Toohey was
concerned, at least until the end of September 1999. That
was reasonable in view of her commitment to the company
prior to that which Mr Toohey had fairly recognised by
paying for a trip for Ms Roast and her sister to Bali. The
doubt about her commitment came only, it was open to
find, when she did not sign the draft workplace agreement
immediately or almost immediately and, in fact, queried
it and negotiated it, as Mr Toohey suggested that she do.
92 Mr Toohey saw the difficulty with the agreement as a
simple matter. In fact, it was not and it was open to so
find. In fact, there was an omission of a substantial benefit
from it: the provision of free accommodation. It was, as I
have said, difficult to understand how such an error should
have been made. It is fair to observe that Mr Toohey was
wrong in concluding that the decision of whether Ms
Roast should sign the proposed agreement was a simple
matter.
93 Further, the agreement, if entered into, required a
committed and competent employee whom Mr Toohey
wished to retain to enter into a period of probation. Ms
Roast was understandably insulted and her query about
this does not appear to have been answered. In addition,
instead of there being an indefinite contract, subject to
termination on four weeks’ notice on either side, there
was a fixed term of three months at most, terminable by
fourteen days’ notice on either side. In addition, there
was a detailed schedule of duties which was not contained
in Ms Roast’s existing contract and which,
understandably, she wished to have explained.
94 There was no commitment in the draft agreement by the
employer to Ms Roast and in fact the agreement did not
reflect the commitment which Mr Tew said was required
of Ms Roast. He said that the usual agreement was for
two years. This agreement was, on that statement, patently
not usual. This was an agreement which, it was open to
find, was not simple and which required careful
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consideration. It was, in fact, plainly disadvantageous to
Ms Roast, compared to her earlier agreement. Further, a
major benefit of her existing agreement, free
accommodation, had been inexplicably omitted.
Further, it is difficult to understand how Mr Tew could
reasonably have doubted her commitment to the resort
when she was merely considering an agreement which,
on an objective consideration, had from her point of view
the difficulties in it which I have mentioned. It was not
unreasonable that Ms Roast should seek to negotiate it
further, which was what, on her evidence and not denied,
Mr Toohey had told her to do.
There was, over a period of nine to eleven days, depending
on whose evidence might be accepted as to when the draft
agreement was reviewed by Ms Roast. That included her
illness and was not such an inordinate delay as warranted
Mr Toohey becoming nervous about her commitment.
As Mr Tew admitted in evidence, whilst there was some
urgency, it was not necessary to resolve matters on 5
October 1999. Further, whilst still not due to return to
work, Ms Roast made herself available to negotiate the
contract on 5 October 1999.
Since the agreement reduced the period of employment
to a little less than three months with no commitment by
the employer and, since, on the evidence, to some extent,
Ms Roast had been made a subordinate of the consultants,
there was some understandable uneasiness in her. Further,
it was clear that Mr Toohey required the agreement signed
and was impatient about her not signing it, purportedly
even though Mr Tew admitted that it did not have to be
signed precisely on the day of the meeting.
Then, only a few days after receiving the agreement, Ms
Roast raised other queries which were answered and, as
soon as she was fit, agreed to a meeting. She had expressly
said in her fax that she had a few more questions about
the agreement and it should have been anticipated that
they might be raised at the meeting, which both parties
agreed to and which took place on 5 October 1999. There
was no reasonable basis to query her commitment when
all she wished to do was query a disadvantageous
agreement and negotiate it. She even had advised that
she wished to make an informed decision. She had been
advised to negotiate the agreement by Mr Toohey.
It is clear, it was open to find and the Commissioner should
have found, that before that meeting and at that meeting
no warning was given that Ms Roast would be made
redundant. There was no mention of it. It is quite clear,
on her “unimpeachable evidence”, that she was willing
to make “an informed decision as soon as possible”, that
she attended the meeting with Mr Tew in order to do so
and, indeed, that she did, after receiving information
particularly as to her duties.
Ms Roast had made clear to Mr Tew her concern about
the proposed requirement that she serve a period of
probation and there is nothing in his evidence to indicate
that he had endeavoured to allay that concern. One would
have expected such a course to be taken in relation to an
employee who was valuable enough to be the subject of
an instruction that she be retained.
No warning was given to Ms Roast that, if she did not
sign the draft agreement, she would be dismissed either
by retrenchment as redundant or otherwise, and no real
effort was taken to negotiate the agreement. It mattered
not that she referred to her old contract. It is not at all
clear from her comment that the old contract seemed more
attractive to the extent that she was ceasing negotiations.
Objectively viewed, the old contract was far more
advantageous and attractive for the reasons which I have
advanced above. On her own evidence, it was clear that
she was not ceasing negotiations. Further, she did not
say so. Mr Tew assumed prematurely that she was. Indeed,
she clearly intended to commit herself, but was given no
chance.
What was clear and what the Commissioner should have
found on both Mr Tew’s and Mr Toohey’s evidence was
that Mr Tew had gone into that meeting instructed that, if
Ms Roast did not sign the proposed agreement, the offer
was to be withdrawn, that the position as Manager was
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redundant. There was no evidence that any negotiation
would be allowed at that meeting and, as a matter of clear
fact, it was not.
The evidence was, too, that Ms Roast did not refuse to
sign the agreement nor was she given an opportunity to.
She was not even questioned as to her views of the
contents of the agreement when she had warned that she
may have more questions on 29 September 1999. The
Commissioner should have so found.
There was, on the evidence, no imperative that the matter
be resolved that day or that she be dismissed without
further discussion. The Commissioner should have so
found.
Indeed, Mr Toohey said that he wished to offer Ms Roast
employment as a receptionist if she did not become
Resident Duty Manager and those discussions could have
occurred without her being dismissed.
Further, whether Ms Smith was aggressive or not, that
was no reason to dismiss Ms Roast without warning and
in a manner which bore some of the clear features of a
summary dismissal. The Commissioner should have so
found.
Further, both Mr Toohey and Mr Tew, on their evidence,
understood full well that what they were doing was to
abolish her position at the same time as they withdrew
the offer of employment to Ms Roast for the position of
Resident Duty Manager. It was described as making her
redundant, so the proposal was to terminate her
employment on that basis, i.e. to retrench her. That would
and did constitute a dismissal in any event.
It was the clear instruction of Mr Toohey, which Mr Tew
understood, that if Ms Roast did not accept the agreement
offered to her, then the offer of the new position was to
be withdrawn and her job as Manager became redundant.
The Commissioner should have so found.
Mr Tew went further and terminated her contract of
employment, giving the prescribed notice of four weeks,
it was said, without authority. However, he did have
authority, for the reasons which I have just explained.
Whether he realised it or not that this constituted a
dismissal, Mr Toohey gave clear instructions to Mr Tew
to dismiss Ms Roast as redundant, which he did without
warning. The Commissioner should have so found. Ms
Roast would also seem to have been dismissed without a
sufficient redundancy payment which, in itself, would
render the dismissal unfair. However, since this was not a
ground of appeal, I make no judgment on that issue at
this time.
After Mr Tew had reported that he had withdrawn the
offer, Mr Toohey then endeavoured to contact Ms Roast.
However, even though his agent had effected a dismissal
which Mr Toohey said was unauthorised, Mr Toohey did
nothing to reverse that act and, indeed, did nothing to
prevent the confirmation of that dismissal by the letter of
5 October 1999, thereby permitting and, indeed,
approving the dismissal together with her eviction from
her accommodation at the resort. It was not Ms Roast’s
duty to attempt to reverse a dismissal which Mr Tew had
clear authority to effect, albeit that he was said to have
effected the dismissal itself in an unauthorised manner. It
was within the power of Mr Toohey to remedy the
situation and he did not do so. He allowed, on his own
evidence, a competent employee who, on all of the
evidence, was committed in her past performance and,
until she wished to negotiate her contract, was regarded
as a committed employee, to be dismissed without
authority whilst she was seeking to negotiate an agreement
as he had advised her to do. The Commissioner should
have so found.
Further, it was open to find and it should have been found
that there was no point in her attempting to contact Mr
Toohey because he had, in fact, instructed Mr Tew that
she be dismissed. In any event, Mr Toohey confirmed the
allegedly unauthorised dismissal which had been effected.
It was quite wrong for the Commissioner to find that Ms
Roast had an obligation to contact Mr Toohey to reverse
the situation. She did not. She had sought to negotiate,
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she was unequivocally dismissed, and she advised Mr
Toohey that she had been. He did nothing and a letter,
confirming the dismissal and her eviction, issued bearing
the date of her oral dismissal. The Commissioner erred
in considering that irrelevant factor, except as a factor
which relevantly established unfairness.
114 Without detracting from the generality of the above
findings which should have been made, the Commissioner
erred in failing to find—
(a) That Ms Roast was willing to enter into a new
contract of employment, but that she was prevented from attempting to negotiate in relation
to a palpably disadvantageous proposed agreement.
(b) That she was a competent and committed employee who had done nothing but give good
service; and to whom, as a matter of decency and
law, the respondent should have been good and
considerate but, in the circumstances surrounding her dismissal, was not.
(c) That the respondent did not advise her that her
employment was in jeopardy when it was in jeopardy.
(d) That the respondent’s agent terminated her employment without authority.
(e) That the respondent had no good reason to terminate her employment when it did and did so
without forewarning or notice.
(f) That the respondent terminated her employment
before she entered into an agreement or had an
opportunity to say that she would.
(g) That the respondent ignored a commitment from
her that it was not prepared to give itself and unfairly used that as a reason to cease negotiations
and terminate her employment.
(h) That the respondent failed to revoke the termination when it had occurred without authority and
when it had ample opportunity to do so.
(i) That the respondent terminated the employment
of Ms Roast when she was attempting to negotiate with the representative of her employer a
contract which was not simple and not clear and
palpably disadvantageous in some respects, a
contract with a new employer, on her accepted
evidence, in good faith.
(j) That the respondent embarked on a course of
conduct containing significant contradictions
which, whether it was intended to or not, misled
Ms Roast and did so with unfair results.
(k) That the respondent effected on Ms Roast a peremptory dismissal and removal from her
accommodation, having some of the features of
a summary dismissal, which was unjustified.
(l) That the dismissal process was unfair.
(m) That the dismissal was unjustified at the time.
(n) That, in terms of the principles in Miles and Others t/a Undercliffe Nursing Home v FMWU
(IAC)(op cit), there was no fair go all round, and
the respondent exercised its right to terminate the
contract harshly, oppressively and unfairly.
115 As a result, the Commissioner’s exercise of discretion
miscarried. He should have found that, for all of those
reasons as I have expressed them above, the dismissal
was harsh, oppressive and unfair. More particularly, in
accordance with the grounds of appeal, the Commissioner
erred as follows—
(i) It was open to find and he should have found that
Ms Roast was not prepared to accept the alternative position offered to her, but she wished to
negotiate the contract.
(ii) The Commissioner erred in law in taking into
account that Ms Roast did not contact the respondent after her dismissal in an attempt to
reverse the decision to dismiss her for the reasons which I have already expressed.
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(iii) The Commissioner erred in law in taking into
account the fact that the respondent’s Managing
Director, Mr Toohey, did attempt to contact Ms
Roast after her dismissal when there is no evidence that he attempted to reverse the decision.
Indeed, the evidence is that he did not reverse the
decision to dismiss her, but permitted or enabled
its confirmation by the letter forwarded on 5 October 1999 by Mr Tew.
(iv) The Commissioner also erred in law and in the
exercise of his discretion in finding that it was
reasonable for the respondent’s agent to terminate Ms Roast’s employment and withdraw the
alternative employment after the respondent’s
Managing Director, Mr Toohey, had told Ms
Roast that, if she did not conclude an agreement
with Mr Tew, she could contact him to resolve
any outstanding issues. His instruction to dismiss
Ms Roast as redundant was, of course, a negation of that invitation to Ms Roast, in any event.
(v) The Commissioner erred in failing to find that
the dismissal was harsh, oppressive and unfair in
circumstances where the respondent’s agent dismissed Ms Roast—
(a) When he was not authorised to do so, on
one version;
(b) Without notice;
(c) In the absence of any reason to do so at the
time;
(d) When the respondent could have and
should have revoked the unauthorised dismissal;
(e) When Ms Roast was not warned that it was
intended to terminate her contract of employment if she did not accept the offer of
a new position on the terms of the proposed
agreement;
(f) When the respondent’s agent withdrew an
offer of alternative employment when he
should have attempted to complete negotiations;
(vi) The Commissioner erred in finding that the respondent did as much as necessary to ensure that
Ms Roast received a fair go when the respondent
patently, for the reasons I have expressed above,
did not.
(vii) The Commissioner erred in finding that the respondent considered the circumstances from Ms
Roast’s point of view when, for the reasons I have
expressed above, the respondent patently did not.
(viii) The Commissioner erred in giving insufficient
weight to the fact that Ms Roast’s employment
would be terminated and that the offer of alternative employment would be withdrawn if she did
not accept, at the meeting of 5 October 1999,
terms which she found disagreeable.
(ix) At to the failure to admit the transcribed record
of the meeting of 5 October 1999, it was incorrectly excluded. However, it was not tendered to
the Full Bench and the Full Bench is, therefore,
unable to consider it. In any event, there was little dispute as to the substance of what was said
and Ms Smith’s evidence was corroborated by
Ms Roast, who was regarded as a witness whose
evidence could not be impeached as to the truth
and, further, in substance, it was corroborated by
the evidence of Mr Tew. To that extent, the evidence could and should have been accepted and
there is little dispute about what did occur at that
meeting.
(x) The Commissioner erred in reaching a decision
which was plainly unjust, for those reasons.

116 I would find that the exercise of the discretion by the
Commissioner at first instance miscarried in accordance
with the principles laid down in House v The King
(HC)(op cit). The Full Bench would, therefore, in my
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opinion, be entitled to interfere and substitute the exercise
of its own discretion for that of the Commissioner at first
instance, based on the findings which the Commissioner
at first instance should have made. The Full Bench should
then find, and I would find, that the dismissal of Ms Roast
by the respondent on 5 October 1999 was harsh,
oppressive and unfair and so declare.
117 It follows, too, that, within the principles laid down in
Ryan v Hazelby and Lester trading as Carnarvon Waste
Disposals 73 WAIG 1752 (IAC) and Rosemist Holdings
Pty Ltd v Khoury 79 WAIG 645 (FB) and other cases, no
injustice would be occasioned to the respondent by
granting an extension of time within which to appeal.
The appeal was instituted only one day late and there
was no major culpability on the part of Ms Roast or her
agent. The delay was adequately explained and Ms Roast
had a very strong case. To deprive her of the right to appeal
for one day’s delay in those circumstances would be
manifestly unjust. To reach a decision to extend time
within which to appeal occasions no major injustice, in
comparison, to the respondent, by requiring it therefore
to defend the appeal, in those circumstances. For those
reasons, I would grant the application to extend time
within which to institute the appeal, and make any other
necessary orders to effect that extension.
118 For those reasons, I would uphold the appeal. I would
suspend the decision made at first instance and remit the
matter to the Commission at first instance to make findings
as to what remedy Ms Roast is entitled to according to
law and in accordance with the reasons for decision of
the Full Bench.
CHIEF COMMISSIONER W S COLEMAN—
119 I have had the advantage of reading the draft of the reasons
for the decision of the Honourable President. I agree that
there is no injustice to the respondent in granting an
extension of time within which to appeal and that the
substantive appeal should be upheld with the order in the
first instance being suspended and the matter being
remitted to determine the question of relief.
120 While it is insufficient for this appellant body to consider
that if it had been in the position of the Commissioner in
the first instance that it would have determined the matter
differently, an error which goes to the basis upon which
the discretion was exercised imposes the duty on the Full
Bench to review evidence and substitute its own discretion
if there are grounds for so doing. (House v The King
[1936] 55 CLR 499).
121 In my view the error which is manifest arises from the
failure in the first instance for sufficient findings to be
made from the evidence of witnesses particularly with
respect to the event which took place on 5th October 1999
when the appellant’s services were terminated.
122 The Commissioner considered that all of the respondent’s
witnesses were truthful. As to the appellant, he considered
that there was no reason to discount any of the evidence
as not being true. However he concluded that the evidence
of the respondent’s witnesses had a greater attraction
insofar as the likelihood of it being true than did that of
the evidence of the appellant. This position was reached
even though the appellant’s evidence was considered
unimpeachable. However, because corroboration came
from the appellant’s sister, it was caste in a different light.
The appellant’s sister had attended the interview on the
5th October. She had covertly recorded the discussion.
Her evidence was considered self serving and her
behaviour in surreptitiously recording the discussion
perverse. The Commissioner believed that she had a
significant role in the case and the capacity of the appellant
and the respondent’s representatives to resolve the
question of the terms and conditions of a contract of
employment at that time were hindered or prohibited by
her presence.
123 However it was found in the first instance that it would
be wrong to regard the meeting as a single event which
led to the appellant’s termination. In this respect it had to
be seen as part of a sequence of events that included
discussions and communications between the appellant,
the respondent’s principal and consultants. The appellant’s
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sister was not involved in any of these dealings. In this
respect the appellant’s evidence must be taken as
unimpeachable.
Notwithstanding this findings were not made with respect
to the appellant’s understanding as to the basis upon which
the meeting on 5th October was to be conducted, that is
whether it was reasonable for her to have participated on
the understanding that she was there to negotiate the terms
of a contract and should or should not have appreciated
that her ongoing employment was at stake. On the basis
of the appellant’s unimpeachable evidence corroborated
by facsimile copies of documents exchanged between the
parties preparatory to the meeting on 5th October it was
open to the Commission to find that as far as the applicant
was concerned the purpose of the meeting was clear. It is
for the parties to negotiate the terms of a new contract;
one that reflected their respective commitments to each
other.
Furthermore despite her sister’s involvement in the
discussions on 5th October on the evidence it was open to
the Commissioner to find and should have been found
that the appellant was not given the opportunity to explain
her position. The evidence before the Commission which
was the subject of a finding was the respondent’s principal
had given an express instruction that if the appellant did
not like any of the new conditions which were being
offered to her they could be the subject of negotiation. In
this context the ambiguous directions from the principal
as to the course the consultant was to take should have
been addressed in the first instance. In the absence of
express authority to terminate the appellant’s employment
on 5th October together with the commitment given to
her for a negotiated outcome for the conditions of
employment it was necessary to consider whether the
appellant’s actions prior to that meeting prejudiced her
claims to ongoing employment. In the regard I accept
that the Commissioner in the first instance erred in finding
that the appellant had not raised any major problems with
the proposed agreement promoted by the respondent and
that she was not prepared to accept the alternative position
of Resident Duty Manager in the new resort. The evidence
shows that the appellant pursued issues concerning the
new contract in an appropriate and timely manner and
although there were questions initially, her commitment
to the venture was clear from her participation in planning
and the position she stated in evidence. Findings to these
effects were open to the Commission and ought to have
been made.
The Commission erred in taking into account the fact
that the appellant did not contact the respondent’s
principal after her dismissal. There was no duty on her to
pursue the matter with him once her services had been
disposed of in such an abrupt manner. In no way does
this failure mitigate the harshness of the termination. The
tenor of the relationship between the appellant and the
principal did not impose any special duty on her in this
regard.
On the evidence before the Commission it was open to it
to find and should have been found that the appellant’s
employment was harshly, oppressively or unfairly
terminated. Grounds of appeal 1, 2, 4, 6, 7, 8 and 14(1)
have been made out. I would uphold the appeal.

COMMISSIONER P E SCOTT—
128 I have had the benefit of reading the reasons for decision
of the Chief Commissioner with which I agree. I agree
too, that the appeal should be upheld, the order at first
instance suspended and this matter remitted in respect of
the remedy to be applied.
THE PRESIDENT—
129 For those reasons, the appeal is upheld, the order at first
instance suspended and the matter remitted to the
Commission.
Order accordingly
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2001 WAIRC 03562
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ELIZABETH
JOYCE
ROAST,
APPELLANT
v.
FORX PTY LTD (ACN 008 972 076),
RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
COMMISSIONER P E SCOTT
DELIVERED
TUESDAY, 14 AUGUST 2001
FILE NO/S
FBA 54 OF 2000
CITATION NO. 2001 WAIRC 03562
_______________________________________________________________________________
Decision
Appeal upheld, order at first instance
suspended and matter remitted to the
Commission.
Appearances
Appellant
Mr S Heathcote, as agent
Respondent
Mr N D Ellery (of Counsel), by leave
_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full Bench
on the 12th day of July 2001, and having heard Mr S Heathcote,
as agent, on behalf of the appellant and Mr N D Ellery (of
Counsel), by leave, on behalf of the respondent, and the Full
Bench having reserved its decision on the matter, and reasons
for decision being delivered on the 14th day of August 2001,
it is this day, the 14th day of August 2001, ordered and declared as follows—
(1) THAT the application by the appellant to amend the
grounds of appeal be and is hereby dismissed.
(2) THAT the applications filed herein to extend time to
file the appeal in FBA 54 of 2000 out of time be and
are hereby granted.
(3) THAT appeal no. FBA 54 of 2000 be and is hereby
upheld.
(4) THAT the decision of the Commission in matter No
1678 of 1999 given on the 29th day of November
2000 be and is hereby varied by deleting the order
made dismissing the application and substituting
therefor a declaration in the following terms—
“THAT the applicant, Ms Elizabeth Joyce
Roast was harshly, oppressively or unfairly
dismissed by the respondent, Forx Pty Ltd
(ACN 008 972 076)”.
(5) THAT the decision made at first instance be and is
hereby suspended and application No 1678 of 1999
is hereby remitted to the Commission at first instance,
constituted by a single Commissioner, to make findings as to what remedy Ms Roast is entitled according
to law and in accordance with the reasons for decision of the Full Bench.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
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2001 WAIRC 03698
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
TRANSPORT WORKERS’ UNION OF
AUSTRALIA, INDUSTRIAL UNION
OF
WORKERS,
WESTERN
AUSTRALIAN
BRANCH,
APPELLANT
v.
PINNACLE SERVICES PTY LTD,
RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
COMMISSIONER A R BEECH
DELIVERED
WEDNESDAY, 5 SEPTEMBER 2001
FILE NO/S
FBA 40 OF 2001
CITATION NO. 2001 WAIRC 03698
_______________________________________________________________________________

Decision

Withdrawn by consent.

_______________________________________________________________________________

Order.
The Notice of Appeal herein, having been filed in the Registry of the Commission on the 9th day of July 2001, and
having been served upon the respondent on the 10th day of
July 2001 and a Declaration of Service having been filed in
the Registry of the Commission on the 11th day of July 2001,
and the abovenamed appellant, on the 21st day of July 2001,
having advised the Commission in writing that the appellant
wished to withdraw the appeal, and the abovenamed respondent, on the 30th day of July 2001, having advised the
Commission, in writing, that the respondent consented to the
appeal being withdrawn by the appellant, and the Full Bench
having decided that the consent to the withdrawal of the appeal constituted special circumstances so as to exempt the
parties and each of them from further compliance with Regulation 29 of the Industrial Relations Commission Regulations
1985 and having so exempted them, it is this day, the 5th day
of September 2001, ordered, by consent, as follows—
(1) THAT there be leave granted and leave is hereby
granted for appeal No FBA 40 of 2001 to be withdrawn.
(2) THAT the Full Bench refrain from hearing the said
appeal further.
By the Full Bench,
(Sgd.) P.J. SHARKEY,
[L.S.]
President.

81 W.A.I.G.

2001 WAIRC 03699
PAYMENTS TO EMPLOYEES
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED, APPLICANT
v.
CHIEF EXECUTIVE OFFICER
WESTERN AUSTRALIAN (“WA”)
TOURISM
COMMISSION,
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CORAM
COMMISSION IN COURT SESSION
COMMISSIONER P E SCOTT
COMMISSIONER S J KENNER
COMMISSIONER J H SMITH
DELIVERED
FRIDAY, 7 SEPTEMBER 2001
FILE NO
PSACR 5 OF 2001
CITATION NO. 2001 WAIRC 03699
__________________________________________________________________________

Result

Direction issued

__________________________________________________________________________

Direction.
WHEREAS this is a matter referred for hearing and determination on the 31st day of July 2001; and
WHEREAS on the 5th day of September 2001 the Commission convened a conference for the purpose of resolving
procedural matters between the parties;
NOW THEREFORE, the Commission in Court Session,
pursuant to the powers conferred on it under the Industrial
Relations Act 1979, hereby directs—
1. THAT the preliminary matter of the Commission’s
jurisdiction shall be dealt with by way of written
submissions.
2. THAT by no later than the 20th day of September
2001 the Applicant shall file with the Commission
and serve on the Respondent its submissions in relation to the issue of jurisdiction.
3. THAT by no later than the 4th day of October 2001
the Respondent shall file with the Commission and
serve on the Applicant its submissions in response.
4. THAT the Commission in Court Session shall convene on the 18th day of October 2001 at 9.00am to
provide an opportunity for the parties to speak briefly
to their submissions.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner,
On behalf of the Commission in Court Session.

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

PRESIDENT—
Matters dealt with—
2001 WAIRC 03637
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
COMMISSIONER OF POLICE,
APPLICANT
v.
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED, RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J
SHARKEY
DELIVERED
WEDNESDAY, 29 AUGUST 2001
FILE NO/S
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CITATION NO. 2001 WAIRC 03637
_______________________________________________________________________________

Decision
Appearances
Applicant
Respondent

Application granted.
Mr R Bathurst (of Counsel), by leave
Ms M M In de Braekt, and with her,
Mr M Amati

_______________________________________________________________________________

Reasons for Decision.
THE PRESIDENT—
INTRODUCTION
1 This is an application by the abovenamed applicant
pursuant to s.49(11) of the Industrial Relations Act 1979
(as amended) (hereinafter referred to as “the Act”) for a
stay of operation of the decision of the Commission,
constituted by the Public Service Arbitrator (hereinafter
referred to as “the Arbitrator”), made on 14 August 2001
in application No P 6 of 2001 and deposited in the office
of the Registrar on the same date.
2 The order and declaration of the Commission was, formal
parts omitted—
(a) That the Arbitrator has jurisdiction to deal with
the application.
(b) That the applicant’s application for interim orders be dismissed.
3 By this application, the applicant seeks a stay of that part
of the decision of the Arbitrator, namely the declaration,
that the Arbitrator has jurisdiction to hear and determine
application No P 6 of 2001.
4

GROUNDS OF APPLICATION
The grounds of the application were as follows—
“1. On 14 August 2001 Commissioner P. E. Scott,
sitting as the Public Service Arbitrator in application P6 of 2001 (“Application”), decided,
among other things, that the Western Australian
Industrial Relations Commission had jurisdiction
to inquire into and deal with the Application.
2. The Application essentially challenges the equity
of a decision to remove an employee, Mr Steve
Brown, from an acting position. Such decisions
are covered by the Public Sector Standard on
Temporary Deployment (Acting).
3. On 17 August 2001 the applicant lodged an appeal to the Full Bench of the Commission against
that part of Commissioner Scott’s decision that
the Commission had jurisdiction to hear the Application (Appeal No 51 of 2001).
4. Commissioner P. E. Scott agreed to consider the
question of the Commission’s jurisdiction to inquire into and deal with the Application as a
preliminary point, that is, before the substantive
hearing.
5. The substantive hearing of P6 of 2001 is listed to
proceed on 12 September 2001.
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6. The Applicant seeks an order staying that part of
Commissioner Scott’s decision that the Commission has jurisdiction to hear the Application
pending the hearing and determination of the
appeal to the Full Bench on the following
grounds—
(a) Appeal No 51 of 2001 raises a serious issue to be tried of the jurisdiction of the West
Australian Industrial Relations Commission to inquire into and deal with matters
covered by the Public Sector Standards;
and
(b) The balance of convenience favours the
granting of a stay.”
BACKGROUND
The respondent to this application, The Civil Service
Association of Western Australia Incorporated (hereinafter
referred to as “the CSA”) made an application to the
Arbitrator pursuant to s.80E of the Act on behalf of Mr
Steven Brown whom, I assume, is a member of the CSA.
The Arbitrator found, as a fact, that Mr Brown, whose
substantive position in the employ of the applicant was
classified as a Level 1, had acted since 1997 in a higher
position almost continuously, including three years from
23 March 1998 to 30 March 2001 when he acted
continuously in the position of Bike Education Area
Manager, classified at Level 3.
6 There was a reorganisation in February 2001 which
resulted in the abolition of his position and the Bike
Education Area Manager being transferred elsewhere. Mr
Brown could no longer act in the higher position, and his
position was abolished. Therefore, he reverted to his
substantive Level 1.
7 There was a Public Sector Standard in Human Resource
Management in place, of which Clause 8 related to
Temporary Deployment or Acting (see Government
Gazette, 2 June 1998, pages 3016-3019 (exhibit 1)).
8 The applicant’s case at first instance was that Mr Brown’s
claim of deprivation of the opportunity to act in a position
classified substantially higher than his own, due to the
alleged unfairness of his treatment by the applicant, was
outside the jurisdiction of the Arbitrator to order
“temporary deployment” (acting in a position) which is a
human resource activity (sic) covered by Public Sector
Standards in Human Resource Management, which is a
matter within the purview of the Public Sector Standards
Commissioner.
9 The contention was that any matter, in respect of which a
procedure referred to in s.97(1)(a) of the Public Sector
Management Act 1994 (hereinafter referred to as “the
PSM Act”) is or may be prescribed under that Act, is
excluded from the jurisdiction of the Arbitrator. S.97(1)(a)
of the PSM Act reads as follows—
“(1) The functions of the Commissioner under this
Part are—
(a) to make recommendations to the Minister
on the making, amendment or repeal of
regulations prescribing procedures,
whether by way of appeal, review, conciliation, arbitration, mediation or otherwise,
for employees and other persons to obtain
relief in respect of the breaching of public
sector standards;”
10 The Arbitrator went on to hold that there was jurisdiction
in her to inquire into and deal with the matter, because a
matter relating to the fairness and equity of the applicant’s
treatment of Mr Brown does not require the Commission
to deal with a matter, the subject of a procedure referred
to in s.97(1)(a) of the PSM Act. (The Arbitrator was not
referred to, it would seem; nor did she refer to the decision
of the Full Bench in Managing Director of the South
Metropolitan College of TAFE v CSA 80 WAIG 7 (FB).
11 The applicant appealed against that finding on the
following grounds—
“1. The Commissioner erred in law in finding that
the Commission had jurisdiction to inquire into
5

2554

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
and deal with this matter, the matter being one of
temporary deployment (acting), which was subject to the Public Sector Standard on temporary
deployment (acting).
PARTICULARS
1.1 Temporary deployment (acting) is a matter dealt with by a Public Sector Standard.
Procedures for the breach of the Public
Sector Standard relating to temporary deployment (acting) have been prescribed in
accordance with section 97(1)(a) of the
Public Sector Management Act 1994. Section 80E(7) of the Industrial Relations Act
1979 provides that the Public Service Arbitrator does not have jurisdiction to inquire
into and deal with any matter in respect of
which a procedure referred to in section
97(1)(a) of the Public Sector Management
Act 1994 is, or may be, prescribed under
the Public Sector Management Act.
1.2 The effect of section 80E(7) of the Industrial Relations Act 1979 and section
97(1)(a) of the Public Sector Management
Act 1994 is that the Commission has no
jurisdiction to deal with matters which are
subject to the Public Sector Standard on
temporary deployment (acting).”

PRINCIPLES
12 The principles by which applications pursuant to s.49(11)
of the Act are determined are well settled in this
Commission. Amongst others, the reasons for decision
in AWU v BHP Iron Ore Ltd 81 WAIG 406 properly
expresses them at pages 407-408—
“I reproduce hereunder the relevant extract from CSA
v Director General, Department of Transport 80
WAIG 2855 at 2856—
“These principles have been laid down in a
number of cases, including Gawooleng
Dawang Inc v Lupton and Others 72 WAIG
1310, Director General of the Ministry for
Culture and the Arts v CSA and Others 79
WAIG 670 and City of Geraldton v Cooling
80 WAIG 1751.
It is for the applicant to establish that the stay
should be granted. It is, of course, an underlying principle that the successful party is
entitled to the fruits of her/his/its order, award
or declaration.
For the applicant to succeed, it must be established that there is a serious issue to be tried,
that the balance of convenience favours the
applicant and that other factors consistent with
the application of s.26(1)(a), s.26(1)(b) and/
or s.26(1)(c) of the Act, if they exist, require
that the application be granted.
If these ingredients exist, then exceptional circumstances exist which warrant the granting
of the application as a matter of equity, good
conscience and the substantial merits of the
case. (I say that to further explain the principles.)”
13 The need to prevent there being any more uncertainty
than is necessary, in industrial matters, is important, too
(see Re Moore; Ex parte Pillar [1991] 65 ALJR 683 at
685 (HC)).
SERIOUS ISSUE TO BE TRIED
14 The crux of the appeal and, therefore, at the heart of the
question of whether there is a serious issue to be tried,
lies in whether there is a strong appeal case to find that
the Arbitrator had no jurisdiction to hear and determine
the application.
15 The Public Sector Standard on temporary deployment
(acting) specifically requires decisions to be “equitable
and [to] take into account the organisation’s requirements
and employee needs”. Accordingly, as Mr Bathurst
submitted on behalf of the applicant, the fairness and
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equity of the treatment of Mr Brown by the applicant in
removing him from his acting position is outside the
jurisdiction of the Public Service Arbitrator because of
s.80E(7) of the Act. On the clear authority of Managing
Director of the South Metropolitan College of TAFE v
CSA (FB)(op cit), there is a very strong argument available
to the applicant to that effect.
16 For those reasons, the appellant has a strong case and
there is a serious issue to be tried.
BALANCE OF CONVENIENCE
17 I did not admit the evidence of Mr David Robert Eacott
for the applicant. However, it is clearly not a matter of
convenience where there is a strong case on a challenge
to jurisdiction at first instance in the Full Bench for the
appellant or the other party to be put to the time and
expense of a hearing until the appeal is resolved.
18 Such a consideration militates strongly against dismissing
this application and thereby enabling potentially
incompetent proceedings to take place. Further, as the
High Court said in Castlemaine Tooheys Ltd and Others
v State of South Australia 161 CLR 148 at 154-155, the
balance of convenience is affected by the degree of
likelihood of success on appeal. In this case, it clearly is,
by the strong case of the appellant.
19 In this case, for those reasons, I am satisfied that the
balance of convenience lies with the applicant.
FINALLY
20 I am satisfied that an appeal has been instituted, within
the meaning of s.49(11) of the Act, that the application is
therefore competent and that the applicant, as a party at
first instance, had sufficient interest to make this
application.
21 It has been established that there is a serious issue to be
tried, that the balance of convenience lies with the
applicant, for those reasons, and that there are exceptional
circumstances justifying the making of the orders sought.
22 It follows that the interests of the CSA in staying the
operation of the declaration is outweighed by the interests
of the applicant. The equity, good conscience and the
substantial merits of the case lie with a granting of the
application for a stay, for all of those reasons.
23 For all of those reasons, I granted the application for a
stay and made orders accordingly.

2001 WAIRC 03639
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
COMMISSIONER OF POLICE,
APPLICANT
v.
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED, RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J
SHARKEY
DELIVERED
FRIDAY, 24 AUGUST 2001
FILE NO/S
PRES 12 OF 2001
CITATION NO. 2001 WAIRC 03639
_______________________________________________________________________________

Decision
Appearances
Applicant
Respondent

Application granted
Mr R Bathurst (of Counsel), by leave
Ms M M In de Braekt and with her Mr M
Amati

_______________________________________________________________________________

Order.
This matter having come on for hearing before me on the
24th day of August 2001, and having heard Mr R Bathurst (of
Counsel), by leave, on behalf of the applicant and Ms M M In
de Braekt and with her Mr M Amati, on behalf of the respondent, and I having reserved my decision on the matter, and
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having determined that my reasons for decision will issue at a
future date, it is this day, the 24th day of August 2001, ordered and declared, as follows—
(1) THAT the applicant has a sufficient interest as required by s.49(11) of the Industrial Relations Act
1979 (as amended) (hereinafter referred to as “the
Act”) and was therefore entitled to apply for the orders which appear hereunder.
(2) THAT appeal No FBA 51 of 2001 has been instituted within the meaning of s.49(11) of the Act.
(3) THAT the declaration and order made by the Public
Service Arbitrator on the 14th day of August 2001
in application No P6 of 2001 be and is hereby wholly
stayed pending the hearing and determination of
appeal No FBA 51 of 2001, or until further order.
(Sgd.) P.J. SHARKEY,
[L.S.]
President.
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2001 WAIRC 03613
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CLIFTON NOMINEES PTY LTD,
APPLICANT
v.
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J
SHARKEY
DELIVERED
FRIDAY, 24 AUGUST 2001
FILE NO/S
PRES 9 OF 2001
CITATION NO. 2001 WAIRC 03613
_________________________________________________________________________

Decision
Appearances
Applicant
Respondent
2001 WAIRC 02980
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CLIFTON NOMINEES PTY LTD,
APPLICANT
v.
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J
SHARKEY
DELIVERED
FRIDAY, 8 JUNE 2001
FILE NO/S
PRES 9 OF 2001
CITATION NO. 2001 WAIRC 02980
_________________________________________________________________________

Decision
Appearances
Applicant
Respondent

Application adjourned.
Mr D Clarke, as agent
Mr J Rosales-Castaneda (of Counsel), by
leave

_________________________________________________________________________

Order.
This matter having come on for hearing before me on the 8th
day of June 2001, and having heard Mr D Clarke, as agent, on
behalf of the applicant and Mr J Rosales-Castaneda, (of Counsel), by leave, on behalf of the respondent, and Counsel for
the respondent having given an undertaking not to enforce
the order issued by the Commission on the 30th day of May
2001 in application No CR 310 of 2000 for the period of
twenty-one days from the date of this order, and the parties
herein having consented to waive the requirements of s.35 of
the Industrial Relations Act 1979 (as amended), it is this day,
the 8th day of June 2001, ordered as follows—
(1) THAT the hearing and determination of application
No PRES 9 of 2001 be adjourned sine die.
(2) THAT there be liberty to either party to apply to relist
this application for hearing on giving the other party
and the Commission 24 hours notice in writing to
have the application relisted for hearing and determination.
(Sgd.) P.J. SHARKEY,
[L.S.]
President.

Application granted by consent
Mr D Clarke, as agent
Mr J Rosales-Castaneda (of Counsel), by
leave

_________________________________________________________________________

Order.
This matter having come on for further hearing before me on
the 24th day of August 2001, and having heard Mr D Clarke,
as agent, on behalf of the applicant and Mr J Rosales-Castaneda
(of Counsel), by leave, on behalf of the respondent, and the
parties herein having consented to waive the requirements of
s.35 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the Act”), it is this day, the 24th day of
August 2001, ordered and declared, by consent, as follows—
(1) THAT the applicant has a sufficient interest as required by s.49(11) of the Act and was therefore
entitled to apply for the orders which appear hereunder.
(2) THAT appeal No FBA 29 of 2001 has been instituted within the meaning of s.49(11) of the Act.
(3) THAT the order made by the Commission on the
30th day of May 2001 in application No CR310 of
2000 be and is hereby wholly stayed pending the
hearing and determination of appeal No FBA 29 of
2001, or until further order, subject to and conditional upon the applicant complying with the orders
and conditions hereinafter expressed.
(4) THAT the applicant herein shall, on or before the
28th day of August 2001, pay the total of the amount
of $8,200.00 ordered to be paid by the Commission
in its said order of the 30th day of May 2001 in application No CR310 of 2000 into a direct bank
account with ING Bank at 111 St George’s Terrace,
Perth.
(5) THAT all or any liability for taxes or charges of any
kind which might become due and payable in respect of such account shall be discharged by the
applicant who shall indemnify the respondent against
any claim in respect of the same.
(6) THAT all administration expenses in respect of the
said account shall be paid forthwith by the applicant.
(7) THAT in the event of any failure to comply with all
or any of these conditions then there shall be liberty
to apply on 48 hours notice to revoke this order or
any part thereof, and/or for any other necessary orders or directions.
(8) THAT in the event of the appeal herein being dismissed then the monies in such account, including
any interest earned by the same, shall be paid forthwith without any deduction to Ms Beryl Bowen, care
of the respondent organisation.
(9) THAT in the event of the appeal herein being upheld then the monies in such account, including any
interest earned by the same, shall be paid forthwith
without any deduction to the applicant.
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(10) THAT the applicant arranges forthwith that a weekly
statement of account in relation to the said be forwarded to the respondent organisation
(11) THAT the President may at any time upon application by any party hereto and without affecting the
generality of his ability to give further directions—
(a) Fix further conditions.
(b) Direct that the account be administered by a
person named by him.
(c) Vary these orders.
(Sgd.) P.J. SHARKEY,
[L.S.]
President.

2001 WAIRC 03651
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CLIFTON NOMINEES PTY LTD,
APPLICANT
v.
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J
SHARKEY
DELIVERED
WEDNESDAY, 29 AUGUST 2001
FILE NO/S
PRES 9 OF 2001
CITATION NO. 2001 WAIRC 03651
_______________________________________________________________________________

Decision

Order of 24 August 2001 varied.

_______________________________________________________________________________

Order.
This matter having come on for further hearing before me on
the 24th day of August 2001, and the Order having issued on
the 24th day of August 2001 by consent, and the parties herein
having consented, in writing, to a variation of the Order issued on the 24th day of August 2001, it is this day, the 29th
day of August 2001, ordered that the Order issued in application No. PRES 9 of 2001 on the 24th August 2001 be varied
by varying Order (4) thereof as follows—
By substituting for the words “into a direct bank account
with ING Bank at 111 St George’s Terrace, Perth” in such
order the words “into Cash Management Account
No. 531939543 at the National Bank Branch at 39 The
Crescent, Midland in the State of Western Australia”.
(Sgd.) P.J. SHARKEY,
[L.S.]
President.

AWARDS/AGREEMENTS—
Variation of—
AGED AND DISABLED PERSONS HOSTELS
AWARD, 1987.
No. A6 of 1987.
2001 WAIRC 03563
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
ANGLICAN HOMES FOR THE AGED
(INCORPORATED) AND OTHERS,
RESPONDENTS

CORAM
DELIVERED
FILE NO
CITATION NO.
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COMMISSIONER P E SCOTT
FRIDAY, 17 AUGUST 2001
APPLICATION 691 OF 2001
2001 WAIRC 03563

_________________________________________________________________________

Result

Award varied

_________________________________________________________________________

Order.
HAVING heard Mr J Walker on behalf of the applicant and
Ms M Kuhne on behalf of the respondents and by consent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Aged and Disabled Persons Hostels Award,
1987 (No. A 6 of 1987) be varied in accordance with the
following Schedule and that such variation shall have
effect from the beginning of the first pay period commencing on or after the 14th day of August 2001.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner.

Schedule.
1. Clause 15.—Annual Leave: Delete subclause (2) of this
clause and insert the following in lieu thereof—
(2) Prior to commencing leave, each employee shall be
paid for that period of leave as follows—
(a) At the wage the employee would have received
had he/she not proceeded on leave. In the case
of rostered employees that wage shall include
the shift work and weekend penalties that
employee would have received had he/she not
proceeded on leave.
An employee on annual leave shall also be
paid any call allowance which the employee
would have received in accordance with
Clause 27.—Call Allowance had the employee
not been on leave during the relevant period.
Where it is not possible to calculate the shift
and weekend penalties the employee would
have received, the employee shall be paid the
average of such payments made each week
over the four weeks prior to taking the leave;
or
(b) At the rate of wage shown in Clause 18.—
Wages of this award for his/her class of work
and in addition be paid a loading of 17.5 percent of that wage for two-thirds of any leave
due in each year and for the remaining onethird of the leave due in each year, be paid
according to paragraph (a) of this subclause,
whichever is greater.
(c) Provided that employees to whom subclause
(5) of this clause applies may be paid a loading of 17.5 percent for five-sevenths of any
leave due in each year in lieu of the two-thirds
of any leave due in each year.
(d) Provided further that the 17.5 percent loading
prescribed by this subclause shall not apply
to proportionate annual leave on termination.
2. Clause 27.—Call Allowance: Delete this clause and insert the following in lieu thereof—
(1) An employee who is required to be present at the
workplace for any period to be available for call shall
be—
(a) deemed to be on call; and
(b) paid an on call allowance at the rate of $5.45
for each hour spent on call.
(2) Time spent on call shall not be regarded as ordinary
hours or as time worked for any purpose whatsoever.
(3) Payment of the on call allowance referred to in
subclause (1) shall be payment for work undertaken
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(4)

(5)
(6)
(7)

(8)
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by the employee during any continuous period of
on call unless the work is in excess of either—
(a) one hour; or
(b) two call outs.
For the purpose of subclause (3) time spent by an
employee in attending to residents or securing the
premises of the employer shall be regarded as a call
out.
An employee shall not be required to undertake any
other duty of employment whilst on call.
Subject to subclause (3) an employee called out to
work shall be paid at overtime rates for the period of
the call out with a minimum payment of 30 minutes.
An on call period shall not exceed 12 hours unless
the premises at which the employee is required to
remain is the employee’s principal place of residence,
in which case the employee may be on call for up to
14 hours.
An employee shall not be entitled to the on call allowance prescribed by this clause for any hour in
respect of which she or he is entitled to payment for
ordinary hours or overtime.

BUILDING MATERIALS MANUFACTURE (CSR
LIMITED-WELSHPOOL WORKS) AWARD 1982.
No. A 10 of 1982.
2001 WAIRC 03494
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
CSR LIMITED, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
FRIDAY, 10 AUGUST 2001
FILE NO.
APPLICATION 668 OF 2000
CITATION NO. 2001 WAIRC 03494
____________________________________________________________________________
Result
Award varied
____________________________________________________________________________

Order.
HAVING heard Mr J. Ridley on behalf of the Applicant and
Mr W. Wild on behalf of the Respondent, and by consent, the
Commission pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—
THAT the Building Materials Manufacture (CSR
Limited—Welshpool Works) Award, 1982 be varied in
accordance with the following Schedule and such variation shall have effect on and from 10 August 2001.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

Schedule.
1. Clause 7.—Overtime: Delete subclause (9) from this
clause and insert the following in lieu thereof—
(9) Meal Money—
Where an employee has to work before the usual
starting time or after the usual ceasing time for one
and one-half hours or more, in either case, he/she
shall be paid $6.68 for a meal. Any employee required to work a further four hours’ overtime shall
be paid a further $6.68.
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If an employee pursuant to notice has provided a
meal or meals and is not required to work overtime,
he/she shall be paid $6.68 for each meal provided.
2. Clause 9.—Wages: Delete this clause and insert the following in lieu thereof—
9.—WAGES
(a) Employees (Total wage per Week)
Wage Group
Total
1
501.80
2
492.80
3
483.90
4
479.20
5
472.60
6
470.00
7
463.20
8
459.30
(b) Provided that an employee qualified Senior
Hand Gyprock or Warehouse appointed as
Shift Boss shall be paid an all purpose allowance of $102.48 per week.
(c) Provided further that a Shift Boss may appoint
on a day to day basis and subject to work requirements, a Deputy Shift Boss who shall be
paid a flat allowance of $6.21 per shift.
(2) For the purposes of subclause (1) of this clause, each
group shall be comprised of the following classifications—
Wage Bradford
Gyprock Factory
Group Insulation
Factory
1
Senior Line Operator
Senior Hand,
Warehouse; or Senior
Hand, Gyprock
2
Senior Hand
(Cornice Plant)
3
Pot Operator
Plaster Mill Operator
4
Forming Area
Operator
5
Shift Tester
Relief Pot Operator
(controls input materials)
Senior Conveyor
Attendant
6
Cornice Plant
Operator Joint
Cements/Special
Plaster Mixer
7
Forklift Driver Grader
(Forklift Duties)
Unloader and Grader
(Testing Duties)
8
Conveyor Attendant
Product Handler
Product Handler
Process Worker
Process Worker
Bagger
(3) Junior Employees—
Junior employees shall be paid the prescribed percentage of the adult wage per week for the class of
work on which they are engaged.
%
Under 18 years of age
80
18 years of age and over
100
(4) Casual Employment—
A casual employee is one engaged and paid as such.
A casual employee for working ordinary time shall
be paid per hour 1/38th of the weekly rate prescribed
by this award for the work performed, plus 20 per
cent.
(5) First Aid Allowance—
An employee qualified to act as a first aid attendant
and appointed to act as a first aid attendant in association with other work under this award shall be
paid an allowance of $12.21 per week.
(1)
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(6) Extra Rates—
(a) Employees who are required to clean the forming
machine drain and pit shall be paid a flat allowance
of $3.00 for each day when this work needs to be
performed.
(b) In addition to the rates set out in subclauses (1) and
(2) of this clause any Products Handler who is appointed a leading hand shall receive a weekly
allowance as follows—
not more than 10 employees
$23.06
more than 10 employees
$34.45
(7) The rates of pay in this award include arbitrated
safety net adjustments available since December
1993, under the Arbitrated Safety Net Adjustment
Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above
the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial
agreement.
Increases in rates of pay otherwise made under the
State Wage Case Principles, excepting those resulting from enterprise agreements, are not to be used
to offset arbitrated safety net adjustments.
(8) Deleted
(9) Deleted
3. Clause 16.—General Conditions: Delete subclause (1)
paragraph (g) of this clause and insert the following in lieu
thereof—
(g) An employee who is required to launder his work
clothing in accordance with this clause shall be paid
an allowance of $3.25 per week.

WUNDOWIE FOUNDRY AWARD 1986.
No. A 8 of 1986.
2001 WAIRC 03580
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
COMMUNICATIONS, ELECTRICAL,
ELECTRONIC,
ENERGY,
INFORMATION,
POSTAL,
PLUMBING,
AND
ALLIED
WORKERS UNION OF AUSTRALIA,
ENGIN & ELECT DIV, WA BRANCH,
APPLICANT
v.
WUNDOWIE FOUNDRY PTY LTD,
RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
MONDAY, 20 AUGUST 2001
FILE NO.
APPLICATION 1321 OF 1999
CITATION NO. 2001 WAIRC 03580
____________________________________________________________________________

Result

Award varied

____________________________________________________________________________

Order.
HAVING heard the matter ex parte and by consent, the
Commission pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—
THAT the Wundowie Foundry Award 1986 be varied
in accordance with the following Schedule and that such
variation shall have effect from the beginning of the first
pay period commencing on or after 17 August 2001.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.
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Schedule.
1. Clause 2.—Arrangement: Delete this clause and insert
the following in lieu—
1. Title
2. Arrangement
3. Scope
4. Term
5. Definitions
6. Contract of Service
7. Higher Duties
8. Under-rate Employees
9. Apprentices
10. Hours of Duty
11. Overtime
12. Shift Work
13. Special Rates and Provisions
14. Time and Wages Record
15. Annual Leave
16. Public Holidays
17. Sick Leave
18. Long Service Leave
19. Shop Stewards
20. Notice Boards
21. Right of Entry
22. Deleted
23. Wages
24. Deleted
25. Additional Payments
26. Payment of Wages
27. Board of Reference
28. Maternity Leave
29. Training
30. Dispute and Grievance Settlement Procedure
Appendix—Resolution of Disputes Requirements
Appendix One—Memorandum of Understanding
Appendix Two—New Classification Structure and
Definitions
Schedule A—Named Parties to the Award
Schedule B—Deleted
Appendix—S.49B—Inspection Of Records Requirements
2. Clause 2A.—State Wage Principles—June 1991: Delete
this clause.
3. Clause 13.—Special Rates and Provisions—
A. Delete subclause (1) of this clause and insert in lieu
the following—
(1) Patternmakers shall be paid a weekly tool allowance of $2.14 and apprentice
patternmakers in the third, fourth and fifth
year, $1.17. Provided that this allowance shall
not be paid when an employee is absent on
annual leave, sick leave or long service leave.
B. Delete subclause (3) of this clause and insert in lieu
the following—
(3) In addition to subclauses (1), (2), (4) and (5)
an allowance of 23 cents for each hour worked
shall be paid to employees to compensate for
the disabilities associated with the industry.
C. Delete subclause (4) of this clause and insert in lieu
the following—
(4) Hot Work: An employee shall be paid an allowance of 33 cents per hour when he/she
works in the shade in any place where the temperature is raised by artificial means to
between 46.2 and 54.4 degrees celsius.
4. Clause 23.—Wages—
A. Delete subclause (1) of this clause and insert in lieu
the following—
(1) (a) An employee other than an apprentice shall
be paid the rate per week assigned to his/
her class of work.
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(b) Any tool allowance paid pursuant to
paragraph (a) of this subclause shall be
included in, and form part of, the ordinary weekly wage prescribed in this
clause.
(c) An employer shall provide for the use
of tradespersons or apprentices all necessary power tools, special purpose
tools and precision measuring instruments.
(d) A tradesperson or apprentice shall replace or pay for any tools supplied by
his/her employer if lost through his/her
negligence.
(e) Any employee in receipt of a tool allowance in accordance with this clause
shall maintain an adequate tool kit located at the place of work to enable
work to be carried out safely and efficiently. Such tool kit shall, at all times,
contain the tools agreed by the Company and the union as the minimum
for the respective occupation.

Classifi- Group Base Supple- Arbitrated Total
cation
Rate mentary
Safety Rate
Payment
Net
Adjustments
$
$
$
$
C9
B 380.10 58.00
90.00 528.10
C10
D 365.20 52.00
90.00 507.20
C11
E 345.70 39.80
88.00 473.50
C12
H 327.20 36.60
88.00 451.80
C13
L 311.70 30.30
88.00 430.00
C14
N 291.60 33.80
88.00 413.40

(b) The rates of pay in this award include arbitrated safety net adjustments available
since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These Arbitrated Safety Net Adjustments
may be offset against any equivalent
amount in the rate of pay received by employees since 1 November 1991 above the
rate prescribed in the Award, except where
such absorption is contrary to the terms of
an industrial agreement.
Increases in rates of pay otherwise made
under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset Arbitrated Safety Net Adjustments.
(c) Any tradesman moulder employed in a
foundry where no other jobbing moulder
is employed shall be paid at the rate prescribed for leading hands in charge of not
less than three and not more than ten other
employees.
B. Delete subclause (2) of this clause and insert in lieu
the following—
(2) Leading Hand Allowances—
An employee placed in charge of three or more
other employees, or otherwise classified by
the employer as a leading hand, shall be paid
the additional margin set out hereunder—
$
(a) If placed in charge of not less
than three and not more than
ten other employees
18.00
(b) If placed in charge of more
than ten and not more than
twenty other employees
27.60
(c) If placed in charge of more
than twenty other employees 35.70
C. Delete subclause (3) of this clause and insert in lieu
the following—
(3) Tool Allowance—
(a) Where the employer does not provide
a tradesperson or an apprentice with
the tools ordinarily required by that
tradesperson or apprentice in the performance of his/her work as a
tradesperson or as an apprentice the
employer shall pay a tool allowance
of—
(i) $10.00 per week to such
tradesperson, or
(ii) In the case of an apprentice a
percentage of $10.00 being the
percentage which appears
against his/her year of apprenticeship in subclause (4) of this
clause, for the purpose of such
tradesperson or apprentice supplying and maintaining tools
ordinarily required in the performance of his/her work as a
tradesperson or apprentice.
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5. Clause 24.—Supplementary Payments: Delete this clause
and insert in lieu the following new title—
24.—DELETED
6. Clause 25.—Additional Payments: Delete paragraph (a)
of subclause (1) of this clause and insert in lieu the following—
(1) (a) In addition to the rates payable under the provisions of Clause 23.—Wages of this award, an
employee, other than an apprentice, employed in
the classifications listed shall be paid the additional payment prescribed—
Classification
Group
Additional
Payments
Weekly
$
C9
B
C
5.70
B
14.70
A
23.50
C10
D
C
5.50
B
14.00
A
22.40
C11
E
C
5.10
B
12.90
A
20.70
C12
H
C
4.80
B
12.30
A
19.60
C13
L
C
4.60
B
11.60
A
18.50
C14
N
A
4.30
7. Appendix 2.—New Classification Structure and Definitions: Delete this Appendix and insert in lieu the following—
Wage
Group
C5
C6
C7

C8

C9

Classification Title
Advanced Engineering
Tradesperson—Level II
Advanced Engineering
Tradesperson—Level I
Engineering Tradesperson
Special Class
Engineering/Production
Employee—Level VIII
Engineering Tradesperson
Level III
Engineering/Production
Employee—Level VII
Engineering Tradesperson
Level II
Engineering/Production
Employee—Level VI

Minimum Training
Requirement
Advanced Certificate
or Formal Equivalent
2nd Year of Advanced
Certificate
Post Trade Certificate
or Formal Equivalent

Completion of 66% of
qualification for C 7

Completion of 33% of
qualification for C 7
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Wage
Group
C10

C11

C12

C13
C14
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Classification Title
Engineering Tradesperson
Level I
Engineering/Production
Employee—Level V
Engineering/Production
Employee Level IV
Engineering/Production
Employee Level III
Engineering/Production
Employee Level II
Engineering/Production
Employee Level I

Minimum Training
Requirement
Trade Certificate or
Engineering/
Production
Certificate III
Engineering/
Production
Certificate II
Engineering/
Production
Certificate I
In-house Training
Up to 38 hours
induction training

The relativities prescribed in this Appendix for classifications C14-C7 apply to the base rate and supplementary
payments only and are established by Minimum Rates Adjustment. The total rate per week for each classification
includes Safety Net Adjustments available since December
1993, under the Arbitrated Safety net Adjustment Principle.
Group C14
(Relativity to C10—78%)
ENGINEERING/PRODUCTION EMPLOYEE—LEVEL I
Definition—
An employee who has had no experience or training in
the processes of engineered products.
An employee at this level performs simple tasks and is
responsible for his/her own safe work practices and quality
of work, is subject to close supervision and works individually or as a team.
Standard Training Requirement—
Up to 38 hours of enterprise induction training.
Assessment—
Employer.
Group C13
(Relativity to C10—82%)
ENGINEERING/PRODUCTION EMPLOYEE—LEVEL II
Definition—
An employee who has completed basic in house training
in the preparation and handling of materials or the operation of simple machinery.
An employee at this level can demonstrate safe working
practices and repeated simple tasks, work subject to routine supervision either individually or as a team, exercising
discretion within the level of training.
Standard Training Requirement—
Up to 152 hours of enterprise training.
Assessment—
Employer.
Group C12
(Relativity to C10—87.40%)
ENGINEERING/PRODUCTION EMPLOYEE—LEVEL
III
Definition—
An employee who has completed an applicable Production/Engineering Certificate I so as to enable that
employee to perform work within the scope of training.
An employee at this level shall demonstrate competency
beyond Level II and to the level of training.
STANDARD PRODUCTION/ENGINEERING CERTIFICATE I—
* In house induction and awareness
* Four (4) National Broadbase Modules
* Four (4) elected modules
Assessment—
Employer/Independent.
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Evaluation—
Employer shall evaluate the applicability of modules acquired.
Group C11
(Relativity to C10—92.40%)
ENGINEERING/PRODUCTION EMPLOYEE—LEVEL
IV
Definition—
An employee who has completed an applicable Production/Engineering Certificate II so as to enable that
employee to perform work within the scope of training.
An employee at this level shall demonstrate competency
beyond Level III and to the level of training.
STANDARD PRODUCTION/ENGINEERING CERTIFICATE II—
* In house induction and awareness
* Seven (7) National Broadbase Modules
* Nine (9) elected modules
Assessment—
Employer/Independent.
Evaluation—
Employer shall evaluate the applicability of modules acquired.
Group C10
(Relativity to C10—100%)
ENGINEERING/PRODUCTION EMPLOYEE—LEVEL V
Definition—
An employee who has completed an applicable Production/Engineering Certificate III so as to enable that
employee to perform work within the scope of training.
An employee at this level shall demonstrate competency
beyond Level IV and to the level of training.
STANDARD PRODUCTION/ENGINEERING CERTIFICATE III—
* In house induction and awareness
* Seven (7) National Broadbase Modules
* Seventeen (17) elected modules
Assessment—
Employer/Independent.
Evaluation—
Employer shall evaluate the applicability of modules acquired.
ENGINEERING TRADES PERSON—LEVEL I
Definition—
An employee who has completed a Trade Certificate and
is able to demonstrate the skills required to produce a
finished product given the plan, materials and equipment.
STANDARD TRADE CERTIFICATE LEVEL I—
* In house induction and awareness
* Seven (7) Broadbase Modules
* Seventeen (17) specific skill modules
Assessment—
Employer/Independent.
Group C 9
(Relativity to C10—105%)
ENGINEERING TRADESPERSON—LEVEL II
ENGINEERING/PRODUCTION EMPLOYEE—LEVEL
VI
Definition—
An employee who, in addition to meeting the C10 Group
requirements has completed 1/3 of an applicable Post
Trade Certificate Course.
An employee at this level shall demonstrate competency
beyond that of an Engineering Tradesperson Level I or
an Engineering/Production Employee Level V and to the
level of training.
Standards—
* In house induction and awareness
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* Seven (7) Broadbase Modules
* Trade Certificate Level II —Seventeen (17) specific
skill modules plus three (3) elected modules.
* Engineering/Production Employee Level VI—
Twenty (20) elected modules.
Assessment—
Employer/Independent.
Evaluation—
Employer shall evaluate the applicability of the elected
modules acquired.
Group C 8
(Relativity to C10—110%)
ENGINEERING TRADESPERSON—LEVEL III
ENGINEERING/PRODUCTION EMPLOYEE—LEVEL
VII
Definition—
An employee who, in addition to meeting the C10 Group
requirements has completed 2/3 of an applicable Post
Trade Certificate Course.
An employee at this level shall demonstrate competency
beyond that of an Engineering Tradesperson Level II or
an Engineering/Production Employee Level VI and to the
level of training.
Standards—
* In house induction and awareness
* Seven (7) Broadbase Modules
* Trade Certificate Level III —Seventeen (17) specific
skill modules plus six (6) elected modules.
* Engineering/Production Technician Level VII—
Twenty three (23) elected modules.
Assessment—
Employer/Independent.
Evaluation—
Employer shall evaluate the applicability of the elected
modules acquired.
Group C 7
(Relativity to C10—115%)
ENGINEERING TRADESPERSON—SPECIAL CLASS
ENGINEERING/PRODUCTION EMPLOYEE—LEVEL
VIII
Definition—
An employee who, in addition to meeting the C10 Group
requirements has successfully completed an applicable
Post Trade Certificate Course.
An employee at this level shall demonstrate competency
beyond that of an Engineering Tradesperson Level III or
an Engineering/Production Employee Level VII and to
the level of training.
Standards—
* In house induction and awareness
* Seven (7) Broadbase Modules
* Trade Certificate—Special Class—Seventeen (17)
specific skill modules plus nine (9) elected modules.
* Engineering/Production Employee Level VIII—
Twenty six (26) elected modules.
Assessment—
Employer/Independent.
Evaluation—
Employer shall evaluate the applicability of the elected
modules acquired.
8. Schedule A—Applicant: Delete this Schedule and insert
in lieu the following—
SCHEDULE A—NAMED PARTIES TO THE AWARD
Union Party
The Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Workers Union
of Australia, Engineering and Electrical Division, WA
Branch, 401-4-3 Oxford Street, MT HAWTHORN WA
6016
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Employer Party
Wundowie Foundry Pty Ltd, Hawke Avenue,
WUNDOWIE WA 6560
9. Schedule B—Respondent: Delete this Schedule.

AWARDS/AGREEMENTS—
Application for variation of—
No variation resulting—
BUILDING TRADES (CONSTRUCTION)
AWARD 1987.
No. R 14 of 1978.
2001 WAIRC 03728
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS,
CONSTRUCTION,
MINING, ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN
BRANCH,
APPLICANTS
v.
ADSIGNS PTY LTD, APOLLO
CONSTRUCTION, ASSOCIATED
SHOPFITTERS
PTY
LTD,
RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
MONDAY, 10 SEPTEMBER 2001
FILE NO.
APPLA 1453 OF 2000
CITATION NO. 2001 WAIRC 03728
____________________________________________________________________________

Result

Discontinued

____________________________________________________________________________

Order.
WHEREAS on 13 November 2000 the Western Australian
Builders’ Labourers, Painters & Plasterers Union of Workers
and the Construction, Mining, Energy, Timberyards, Sawmills
and Woodworkers Union of Australia—Western Australian
Branch applied to the Commission for an order pursuant to
the Industrial Relations Act, 1979; and
WHEREAS on 13 November 2001 the Commission issued
an order dividing Application 1453 of 2000 into Application
1453A of 2000 for the purpose of varying the award in relation to Appendix D Northwest Shelf Project; and
WHEREAS on 5 September 2001 the Commission ex parte
decided to discontinue the proceedings.
NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979, the Commission, hereby
orders—
THAT the application be, and is hereby, discontinued.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

2562

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

AWARDS/AGREEMENTS—
Interpretation of—
ANIMAL WELFARE INDUSTRY AWARD.
No. 8 of 1968.
2001 WAIRC 03570
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE AUSTRALIAN LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION,
MISCELLANEOUS
WORKERS DIVISION, WESTERN
AUSTRALIAN
BRANCH,
APPLICANT
v.
COHUNA
KOALA
PARK,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
FRIDAY, 17 AUGUST 2001
FILE NO
APPLICATION 178 OF 1999
CITATION NO. 2001 WAIRC 03570
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application pursuant to s.46 discontinued
Mr J. Rosales-Castaneda
Mr M. Borlase (as agent)

_______________________________________________________________________________

Order.
WHEREAS an application was lodged in the Commission
pursuant to section 46 of the Industrial Relations Act 1979;
AND WHEREAS a conference between the parties was
convened;
AND WHEREAS the Commission issued Reasons for Decision in relation to a preliminary issue between the parties on
25 November 1999;
AND WHEREAS the applicant subsequently filed a Notice
of Discontinuance in the Commission;
AND HAVING HEARD Mr J. Rosales-Casteneda on behalf of the applicant and Mr M. Borlase (as agent) on behalf
of the respondent;
NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—
THAT the application be discontinued.
(Sgd) A.R. BEECH,
[L.S.]
Commissioner.

AGREEMENTS—
Industrial—Retirements from—
IN THE WESTERN AUSTRALIANINDUSTRIAL
RELATIONS COMMISSION
No. 1468 of 2001
IN THE MATTER of the Industrial Relations Act 1979
and
IN THE MATTER of the filing in the Office of the Registrar
of a Notice of Retirement from Industrial Agreement in
accordance with section 41(7) of the said Act
Amec Services Pty Ltd will cease to be a party to the Amec
Services Pty Ltd Alcoa Projects Enterprise Bargaining Agreement 2000 No AG 18 of 2001 on and from the 9th day of
September 2001.
Dated at Perth this 9th day of August 2001.
J. A. SPURLING,
Registrar.
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IN THE WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Nos 1480, 1481, 1482 and 1483 of 2001
IN THE MATTER of the Industrial Relations Act 1979
and
IN THE MATTER of the filing in the Office of the Registrar
of Notices of Retirement from Industrial Agreements in
accordance with section 41(7) of the said Act
BHP Iron Ore Pty Ltd will retire from and cease to be a party
to the—
• BHP Iron Ore Pty Ltd Driver Only Operation Agreement 1999 No AG 67 of 1999
• BHP Iron Ore Enterprise Bargaining Agreement
1997 No AG 333 of 1997
• BHP Iron Ore Enterprise Bargaining Agreement No
C 314 of 1993
• BHP Iron Ore (Goldsworthy) Pty Ltd Enterprise
Bargaining Agreement No C 228 of 1994
• BHP Iron Ore Pty Ltd, BHP Iron Ore (Goldsworthy)
Pty Ltd, Enterprise Bargaining Agreement II No C
339 of 1995
at the expiration of 30 days from the date of the notices, or on
the date on which an award comes into effect pursuant to the
decision of the Commission in Court Session in Application
No A2 of 2001, whichever is the later.
Dated at Perth this 14th day of August 2001.
J. A. SPURLING,
Registrar.

BUNNINGS FOREST PRODUCTS PTY LTD
(ENTERPRISE BARGAINING) AGREEMENT 1996.
No. 311 of 1996.
IN THE WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
No. 1094 of 2001
IN THE MATTER of the Industrial Relations Act 1979
and
IN THE MATTER of the filing in the Office of the
Registrar of a Notice of Retirement from Industrial
Agreement in accordance with section 41(7) of
the said Act
SOTICO Pty Ltd (formerly Bunnings Forest Products Pty Ltd),
100 Pilbara Street, Welshpool WA 6106 will cease to be a
party to the Bunnings Forest Products Pty Ltd (Enterprise
Bargaining) Agreement 1996 No 311 of 1996.
(Sgd.) J.A. SPURLING,
Registrar.

WESFARMERS COAL LIMITED (COLLIERIES
STAFF ASSOCIATION) AGREEMENT 1999-2001.
No. 6 of 1999.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
No. 1593 of 2001
IN THE MATTER of the Industrial Relations Act 1979
and
IN THE MATTER of the filing in the Office of the
Registrar of a Notice of Retirement from
Industrial Agreement in accordance with
section 41(7) of the said Act
Wesfarmers Premier Coal Limited, Premier Road, Collie WA
6225 will cease to be a party to the Wesfarmers Coal Limited
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(Collieries Staff Association) Agreement 1999-2001 No. 6 of
1999, on and from the 4th day of October 2001.
DATED at Perth this 26th day of September 2001.
(Sgd.) J.A. SPURLING,
Registrar.

CORAM
DELIVERED
FILE NO/S
CITATION NO.
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COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
TUESDAY, 14 AUGUST 2001
P 6 OF 2001
2001 WAIRC 03521

_______________________________________________________________________________

Result

Jurisdiction found and application for
interim orders dismissed

_______________________________________________________________________________

NOTICES—
Award/Agreement matters—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Application No. 1568 of 2001
APPLICATION FOR VARIATION OF AWARD
ENTITLED “DAMPIER SALT AWARD 1990”
NOTICE is given that an application has been made to the
Commission by Dampier Salt Ltd under the Industrial
Relations Act 1979 for a variation of the above Award.
The purpose of the application is stated to be—
1. To vary the area and scope of the award to extend
coverage to those employees working at the Dampier
Salt, Port Hedland Operation whom fall into the classifications outlined in Clause 33 of the award.
2. To vary the following clauses/schedules of the
award—
(i) Clause 20—Union Training,
(ii) Clause 26—Public Holidays,
(iii) Clause 28—Annual Leave Travel Assistance,
(iv) Schedule II—Long Service Leave.
As far as relevant, those parts of the proposed variation that
relate to area of operation or scope are published hereunder—
4.—AREA AND SCOPE
(1) This Award shall apply to employees employed in
or in connection with the production (by solar process) brine handling, harvesting, processing, hauling
and shipping (including work carried out on the employer owned wharf facilities) of salt and incidental
work thereto, and in any classification mentioned in
this Award in the area occupied and operated upon
by Dampier Salt Limited, and;
A copy of the proposed variation may be inspected at my
office at the AXA Centre, 111 St George’s Terrace, Perth.
(Sgd.) J.A. SPURLING,
Registrar.

Declaration and Order.
HAVING heard the applicant and the respondent, the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act 1979, hereby—
DECLARES—
THAT the Public Service Arbitrator has jurisdiction
to deal with application.
ORDERS—
THAT the applicant’s application for interim orders
be and is here by dismissed.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner,
Public Service Arbitrator.

2001 WAIRC 03685
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED, APPLICANT
v.
DIRECTOR
GENERAL,
DEPARTMENT
OF
JUSTICE,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
THURSDAY, 6 SEPTEMBER 2001
FILE NO
P 2 OF 2001
CITATION NO. 2001 WAIRC 03685
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application for Discovery granted in part.
Ms M. in de Braekt & Mr G. Wauhop
Ms J. Sheridan

_______________________________________________________________________________

1

PUBLIC SERVICE
ARBITRATOR—
Matters Dealt With—
Editor’s Note: Reasons for Decision published in Vol. 81,
Part 2, sub-part 4 at page 2439
2001 WAIRC 03521
FAIRNESS AND EQUITY OF TREATMENT OF MR
STEVE BROWN
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE CIVIL SERVICE ASSOCIATION
OF
WESTERN
AUSTRALIA
INCORPORATED, APPLICANT
v.
COMMISSIONER OF POLICE,
RESPONDENT

2

Reasons for Decision.
The applicant has asked for an Order for Discovery in
this matter. The respondent has agreed to provide some
documents but not others. The Commission has required
the parties to narrow the issues such that by the time this
matter was heard in Chambers by the Commission the
respondent had already provided to the applicant copies
of many of the documents which would otherwise have
been discovered. The remaining matters which fall for
decision were set out in the letter from the Commission
to the parties of 19 July 2001.
In relation to the applicant’s request for an Order to issue
regarding the provision of documents “relating to the
appointment of Ms Bowles including but not limited to
the selection report” the Commission believes that such
an Order should be made as it relates to the criteria for
the position. The Commission understands that the ground
set out in Schedule A to the substantive application refers
to Ms Bowles’ knowledge of and cultural links to the
local aboriginal community in Broome as a central
requirement in her recruitment and that her recruitment
was specifically local in nature given her ties to the region,
as being an issue likely to be necessary for fairly disposing
of this case.

2564
3

4

5

6

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

The applicant sought an Order for the provision of
information “on precisely how many forced transfers of
public servants had occurred within the Ministry within
the last 3 years, a very brief description of the reasons for
each forced transfer, details of the relevant work locations
and position titled of officers concerned”. The
Commission decided that it would not make an Order as
requested. The Commission considers the information
sought to be too broad and not necessary for fairly
disposing of the case. The Commission also notes that in
part the request is as much for particulars as it is for the
discovery of documents. The applicant subsequently
amended that claim, however, I do not consider the
amendment to make the Order sought necessary for fairly
disposing of the case. In this regard, the Commission has
taken the opportunity to re-examine the grounds and
particulars in support of the substantive Notice of
Application in the Commission. While I appreciate that
the applicant maintains as a ground in support of the
substantive application that it regards the respondent’s
decision to transfer Ms Bowles as arbitrary, I do not see
that as being a central part of the assessment by the
Commission which will be necessary in order to fairly
dispose of the case.
The applicant seeks an Order for the provision of “any
documents containing details about the creation, filling
or role in general of prison support officers in the WA
prison system”. The breadth of the request is apparent
from the subsequent correspondence from the applicant
which states that the Order sought would include
documents prepared by the Ministry in relation/response
to queries investigations and or reports of the
Ombudsman, Public Sector Standards Commissioner,
United Nations’ Committees, Coronial Inquests
(submissions to and findings of), Report of the Royal
Commission into Aboriginal Deaths in Custody and
Parliamentary questions which mention the role,
responsibilities, creation and/or implementation of prison
support officers in the WA prison system. The
Commission refuses to make an Order of that breadth for
the reason that it is not considered necessary for fairly
disposing of the case before it. While there may be a case
able to be made for the provision of such documents as
relate particularly to the position of prison support officer
at Broome and Hakea only, an Order of that breadth does
not appear to be warranted.
Finally, the applicant presses for an Order for the provision
of “any reports, notes and any other documentation
produced or considered in relation to Ms Bowles’
transfer”. I appreciate the preparedness of the respondent
to provide these documents and that most, if not all, have
now been copied and produced to the applicant, with a
copy to the Commission. In my view all that remains is
for the Commission to require the respondent to verify
by affidavit that all of the reports, notes and any other
documentation produced or considered in relation to Ms
Bowles’ transfer have now been provided.
The matter is determined accordingly and a Minute of
Proposed Order now issues.

2001 WAIRC 03711
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED, APPLICANT
v.
DIRECTOR
GENERAL,
DEPARTMENT
OF
JUSTICE,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
FRIDAY, 7 SEPTEMBER 2001
FILE NO
P 2 OF 2001
CITATION NO. 2001 WAIRC 03711
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_______________________________________________________________________________

Result
Application for Discovery granted in part.
Representation
Applicant
Ms M. in de Braekt & Mr G. Wauhop
Respondent
Ms J. Sheridan
_______________________________________________________________________________
Order.
WHEREAS an application was lodged in the Commission
pursuant to s.27(1)(o) of the Industrial Relations Act, 1979;
AND WHEREAS the parties were heard in chambers on 4
September 2001;
AND HAVING HEARD Ms M. in de Braekt on behalf of
the applicant and Ms J. Sheridan on behalf of the respondent;
NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—
THAT within seven (7) days the respondent provide to
the applicant—
(1) copies of any documents in its possession, custody or power c oncerning the appointment of
Ms Bowles including those parts of the selection
report which address the criteria of the position.
(2) Copies of any reports, notes and any other documentation produced or considered in relation to
the transfer of Ms Bowles and confirm by affidavit that all such documents have been provided.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

2001 WAIRC 03510
DISPUTE RE: GROUPWORKERS’ COMMUTED SHIFT
ALLOWANCE
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE CIVIL SERVICE ASSOCIATION
OF
WESTERN
AUSTRALIA
(INCORPORATED), APPLICANT
v.
DIRECTOR GENERAL, MINISTRY
OF JUSTICE, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DELIVERED
MONDAY, 13 AUGUST 2001
FILE NO/S
P 9 OF 2001
CITATION NO. 2001 WAIRC 03510
_______________________________________________________________________________

Result

Recommendation issued

_______________________________________________________________________________

Recommendation.
WHEREAS this is an application pursuant to Section 80E of
the Industrial Relations Act 1979; and
WHEREAS on the 10th day of August 2001 the Commission convened a conference in relation to the matter; and
WHEREAS at the conclusion of the conference the
Commission issued a recommendation;
NOW THEREFORE, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
hereby recommends—
1. THAT subject to Recommendations 2, 3 and 4 the
meeting of the Applicant’s members employed at
Banksia Hill and Rangeview on the 15th day of
August 2001 take place off site at Hakea Prison Staff
Club between 1.30pm and 2.30pm.
2. THAT the meeting at Hakea Prison Staff Club take
place on the basis that future paid meetings of the
Applicant’s members are held at the work place and
not off site.
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_______________________________________________________________________________

3. THAT the Applicant’s members whose normal place
of work is Banksia Hill are required to return to the
work place by no later than 2.45pm on the 15th day
of August 2001 and that those members whose normal place of work is Rangeview are required to return
to the work place by no later than 3.00pm on the
15th day of August 2001.
4. THAT the Applicant provide to the Respondent’s
superintendents the telephone numbers of contact
persons who will be in attendance at the meeting.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner,
Public Service Arbitrator.

2001 WAIRC 03710
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE CIVIL SERVICE ASSOCIATION
OF
WESTERN
AUSTRALIA
(INCORPORATED), APPLICANT
v.
DIRECTOR GENERAL, MINISTRY
OF JUSTICE, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DELIVERED
FRIDAY, 7 SEPTEMBER 2001
FILE NO
P 9 OF 2001
CITATION NO. 2001 WAIRC 03710
__________________________________________________________________________

Result

Recommendation issued

__________________________________________________________________________

Recommendation.
WHEREAS this is an application pursuant to Section 80 E of
the Industrial Relations Act 1979; and
WHEREAS on the 7th day of September 2001 the Commission convened a conference for the purpose of the parties
reporting back on the matter; and
WHEREAS at the conclusion of that conference the Commission issued a recommendation;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby recommends—
1. THAT the parties’ representatives, who have the
knowledge and ability to examine the calculations
of the commuted shift allowance, meet with a view
to exploring and resolving the differences between
the parties regarding the calculation by no later than
5.00 pm on the 12th day of September 2001.
2. That a report back conference be convened on the
13th day of September 2001 at 4.15 pm.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner/
Public Service Arbitrator.
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Recommendation.
A conference was held urgently before Commissioner
A.R. Beech in Perth today at the request of the W.A. Police
Union. At the conclusion of the conference Commissioner
Beech issued the following Recommendation—
The Commission recognizes that there is a strength
of feeling amongst members of the Union at the
Kalgoorlie/Boulder Police Station regarding staffing levels. The Commission also recognizes that the
Commissioner of Police believes that the issue has
been or will be addressed.
Having heard both the Union and the representatives of the Commissioner of Police this morning,
the Commission recommends that there be a meeting in Kalgoorlie between the Union and the
Commissioner of Police (represented at Commander
level) to provide a framework for the Union and its
members to put the issues of concern to the Commissioner of Police. It will also provide a framework
for the Commissioner of Police to respond to those
issues either at the meeting or at any further meeting
to be arranged between them after consideration of
the issues raised.
2 Both the Union and the representatives of the
Commissioner of Police advised Commissioner Beech
that they accepted his Recommendation. Commissioner
Beech adjourned the Union’s application for 14 days on
the understanding that the parties will arrange to meet in
Kalgoorlie within that time on a date to be arranged
between them.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.
1

INDUSTRIAL MAGISTRATE—
Complaints before—
IN THE INDUSTRIAL MAGISTRATE’S
COURT OF WESTERN AUSTRALIA
HELD AT PERTH
Complaint Nos 12, 15-17 of 2001
Date Heard: 11 & 12 July 2001
Delivered: 25 July 2001
BEFORE: WG. Tarr I.M.
Between—
Nina Mary Stokoe
and
Frank Elwyn Hughes
Complainants
and
Donald Maxwell Wimbridge
and
Mandurah Taxis Pty Ltd
Defendants
Appearances—
Mr S Bibby appeared as agent for the Complainants.
Mr E Rea appeared as agent for the Defendants.
Reasons for Decision.
The complainants in these proceedings each brought an action by way of complaint against Max Wimbridge alleging
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that he had committed offences contrary to sections 68(1) and
(2) and 70(1)(d) of the Workplace Agreements Act 1993.
The complaints were amended late in the proceedings to
reflect the identity of the correct defendants. In relation to the
two complaints under section 68 the name of the defendant
was changed to Donald Maxwell Wimbridge and the defendant in relation to the charges pursuant to section 70 was
changed to Mandurah Taxis Pty Ltd.
It was agreed at the outset of the hearing that all four complaints should be heard together. There was no dispute that
Mandurah Taxis Pty Ltd was a company operating a taxi business in Mandurah and that Donald Maxwell Wimbridge was
the proprietor of that company and managed the taxi business. Both complainants were employed by the company as
base radio operators.
The complainant Frank Elwyn Hughes’ complaint against
Mandurah Taxis Pty Ltd reads as follows:—
“The defendant has committed an offence contrary to section 70(1)(d) of the Workplace Agreements Act 1993 in
that the complainant suffered injury in his employment
due to the complainant’s refusal to enter into an agreement under the Workplace Agreements Act 1993. The
complainant requests payment of penalty and costs.”
Nina Mary Stokoe’s complaint under section 70 reads:—
“Mandurah Taxis Pty Ltd has committed an offence contrary to section 70(1)(d) & (e) of the Workplace
Agreements Act 1993 in that the employer has injured
the complainant in her employment and the reason for so
doing is that the complainant refused to enter into an
agreement under the Workplace Agreements Act 1993.
The claimant requests payment of a penalty and costs
and reinstatement.”
The claim for reinstatement was abandoned during the proceedings.
Section 70 of the Workplace Agreements Act 1993 (the Act)
provides as follows—
70. Dismissal etc. because of refusal to enter into agreement
(1) An employer must not —
(a) dismiss an employee from his or her employment; or
(b) alter the employee’s position in his or her
employment to his or her disadvantage; or
(c) refuse to promote the employee in his or her
employment; or
(d) otherwise injure the employee in his or her
employment,
when the reason for doing so is that the employee refused to enter into —
(e) an agreement under this Act; or
(f) an agreement under this Act that contains or
does not contain particular provisions.
Mr Hughes’ complaint against the defendant Donald
Maxwell Wimbridge reads—
“The defendant has committed an offence contrary to section 68(1) & (2) of the Workplace Agreements Act 1993
in that by threats or intimidation attempted to persuade
the complainant to enter into a workplace agreement and
threatened injury or harm to the complainant because the
complainant is not party to an agreement under the
Workplace Agreements Act 1993. The complainant requests payment of penalty and costs.”
Mrs Stokoe’s complaint reads—
“The defendant has committed an offence contrary to section 68(1) of the Workplace Agreements Act 1993 in that
by threats or intimidation attempted to persuade the complainant to enter into a workplace agreement. The
complainant requests payment of penalty and costs.”
Section 68 of the Act provides as follows—
68. Threats and intimidation
(1) A person must not by threats or intimidation persuade or attempt to persuade another person to enter
into, or not enter into—
(a) an agreement under this Act; or
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(b) an agreement under this Act that contains or
does not contain particular provisions.
(2) A person must not intimidate an employee of an employer, or threaten injury or harm to the person or
property of an employee of an employer, because
the employee is or is not a party to—
(a) an agreement under this Act with his or her
employer; or
(b) an agreement under this Act with his or her
employer that contains or does not contain
particular provisions.
(3) A person must not by threats or intimidation persuade or attempt to persuade an employer to apply
to any employee of the employer any provision of a
workplace agreement that is not binding on the employer.
Mr Hughes gave evidence that he was employed as a base
radio operator with Mandurah Taxis Pty Ltd having commenced on about 1 October 1999. For the next 13 months (59
weeks) he worked an average of 14.8 hours per week based
on the History of Hours (Exhibit D). His evidence is that the
agreement when he commenced employment was that he
would work 14.5 hours per week and he claims he told Mr
Wimbridge of a back condition which restricted the duration
of any one shift as he could not work an 8 hour shift without
a break. Mr Hughes claims that on 16 November 2000, Mr
Wimbridge gave him a copy of a workplace agreement (WPA),
which he was asked to take home and read and return it the
next day when he was asked to sign the WPA. It was Mr
Hughes assessment that he would be worse off under the WPA
compared to the award. He had discussions with a union representative and his colleagues. While still on two weeks leave
he telephoned Mr Wimbridge to arrange a meeting with all on
6 December 2000. The phone call deteriorated and he claims
Mr Wimbridge was shouting at him. Mr Hughes eventually
hung up. From then on, it would seem from the evidence that
there was a breakdown in the relationship between them both
and as Mr Beedham, the workplace relations consultant employed by Mr Wimbridge said when he gave evidence, that
the relationship between Mr Wimbridge and both the complainants had broken down. There was no goodwill and distrust
between the parties. Prior to the attempt to introduce the WPA
Mr Hughes said relationships were “fine” and without problems.
Mrs Stokoe gave evidence that she commenced her employment with Mandurah Taxis Pty Ltd also on 1 October 1999 as
a base radio operator. It was her evidence that she had been
asked to consider signing the WPA but after discussing the
matter with her husband she decided not to sign at that time.
She would sit on the fence and see what happened with the
other employees. She liked her job and did not want to be
involved. She had discussions with Mr Hughes and was called
into Mr Wimbridge’s office on 4 December 2000 and told of
Mr Hughes’ telephone call.
It is Mrs Stokoe’s evidence generally that after the attempted
introduction of the WPA her employment environment
changed and this led to her becoming stressed. She sought
medical treatment for her stress related condition and needed
the services of a clinical psychologist.
Mr Wimbridge gave evidence that there was a down turn in
the taxi business and for that reason and others he wanted to
introduce workplace agreements. He sought advice from Mr
Beedham of Workplace Relations & Management Consultants and arranged for the production of workplace agreements.
He then offered the workplace agreements to his employees
requesting them to take them home and read them. They were
then to bring them back signed or if there were any problems
he would discuss them. It is clear from the evidence that the
employees were not happy with the agreement and as I understand the evidence none would initially sign, although later
some did enter into a WPA.
Both complainants refused to sign and I believe there is no
doubt that Mr Wimbridge was not pleased. It was at this time
that it became apparent to the employees that they were not
being paid award rates and this added another dimension to
the dispute. Mr Wimbridge, it would appear, was well aware
of his obligations under the Clerks (Taxi Services) Award as
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earlier in 2000 he was involved in an action by an employee
for breach of the award. He continued to pay his employees
less than the award rate, which included the non-payment of
penalty rates. It is not in dispute that monies are still due to
the complainants because of this underpayment.
Mr Wimbridge denies that he threatened or intimidated the
complainants because of their refusal to sign the workplace
agreements. If fact he claims to have told them they did not
have to sign. There is no doubt that at the same time he tried
to introduce workplace agreements the prior cordial relationship between him and the complainants soured. If fact Mr
Wimbridge’s response was to “back off” after earlier heated
exchanges, particularly between himself and Mr Hughes. Personal contact almost ceased and formal letters were used to
communicate with the complainants, as evidenced by the many
exhibits. Mr Wimbridge explained this was a result of advice
he had received from Mr Beedham who he left to do the negotiations.
The Workplace Agreements Act 1993 is an Act “to provide
for the making of agreements between employers and employees as to their respective rights and obligations …” and it
is the right of every employer to initiate the introduction of
workplace agreements into his business. However, it is the
intention of the legislation that any WPA must be entered into
voluntarily by each and every employee after whatever negotiation and bargaining takes place and as the Act requires
“without any persuasion or attempted persuasion by threats
or intimidation overtly or otherwise”.
Threats and/or intimidation may take many forms and the
allegation in this case is that Mr Wimbridge behaved in a threatening way by his earlier aggression to both the complainants
and by the comments he made.
It is my view that there can be no doubt on the evidence
before me that Mr Wimbridge’s intention was to have all employees on workplace agreements and there is an irresistible
inference that his motivation was to avoid his obligations under the Clerks (Taxi Services) Award, in particular, the payment
of penalty rates on weekends. It follows I believe that any
inappropriate behaviour following the refusal of employees
to sign the workplace agreements was as a result of that refusal.
Mr Hughes’ evidence is that he felt his relationship with Mr
Wimbridge changed immediately when he refused to sign.
Mrs Stokoe’s health deteriorated and required visits to her
doctor and a clinical psychologist. She said she felt harassed
and stressed in a working environment in which she was happy
until the attempt to introduce workplace agreements.
Both complained of having their weekly hours reduced and,
while there is evidence that the business was experiencing a
downturn, it is the evidence of Mr Hughes that earlier on his
hours were reduced at a time when the hours of other employees, including Mrs Stokoe, were increased. Mr Wimbridge
explained that he started doing some weekend shifts because
the business could not afford to pay penalty rates. He did not
explain to either complainant the reasons why their shifts were
being reduced. Nor was there any discussion between the parties as to the reasons.
Both Mr Hughes and Mrs Stokoe eventually resigned because they claim the workplace for them became untenable.
One of the main complaints of both complainants is that
their relationship with Mr Wimbridge soured when they would
not sign the WPA. Mr Hughes wanted to arrange a meeting
with him and other staff on 6 December 2000 to discuss the
WPA and, no doubt, other matters but Mr Wimbridge was not
interested it appears. He arranged for Mr Beedham to meet
with the staff instead. From then on most communication was
by memos resulting in written responses or directions pinned
to a notice/message board.
Mr Wimbridge’s failure to communicate with the complainants in the manner he had before the attempt to introduce
workplace agreements could only be interpreted by them and
others as a sign of his dissatisfaction with them for not signing. As he himself said in evidence that all the employees said
they were not happy with the WPA and were not going to
sign. He said in evidence that his approach was that the employees should take the WPA home, read it and he told them
they did not have to sign it and if they did not sign nothing
would happen. In view of what followed I find it difficult to
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accept that was his genuine approach. He admits not being
pleased with the way the staff responded and admitted a cordial relationship with them prior to November 2000.
There is no doubt that the relationship deteriorated as a result of
Mr Wimbridge’s reaction not to communicate in any meaningful
way with the staff involved. This approach was contrary to the
advice that Mr Beedham said he would have given that employers
should discuss any problems with their staff.
Having considered all the evidence I find that I generally
accept Mrs Stokoe’s evidence as being the most credible as to
the behaviour of Mr Wimbridge and the effect that behaviour
had on her and Mr Hughes. I accept her evidence generally.
Mr Wimbridge’s attempted to explain his actions firstly in
relation to the changed method of communications and the
reduction in working hours for both complainants on the downturn in business. Neither changes were explained to the
complainants and while there is evidence of a downturn in
business there is evidence of a reduction in staff and increased
hours for some staff.
In proceedings of this type there is a shift in the onus of
proof as provided for in section 70(5) of the Act which reads
as follows—
(5) Where in any proceedings for an offence against
subsection (1) it is proved that an employer took any
course of action mentioned in that subsection against
or in relation to an employee after the employee refused to enter into —
(a) an agreement under this Act; or
(b) an agreement under this Act that contains or
does not contain particular provisions,
it is for the employer to prove that he or she took
that course of action for some reason other than because the employee refused to enter into any such
agreement.
I am not satisfied on the balance of probabilities that the
course of action Mr Wimbridge took was for any reason other
than the complainant’s refusal to enter into the WPA. It was
clearly his intention to have all of his employees on workplace
agreements and his behaviour following the complainant’s
refusal could be described as threatening and intimidating and
resulted ultimately in the resignation of both.
I find the charges proved against both defendants.
(The parties were heard in relation to penalty)
Taking into account that I am going to make an order for
compensation and bearing in mind that there are four complaints, I am not going to fine the defendants any more than
the minimum. That does not detract from my findings.
In relation to Donald Maxwell Wimbridge, on each of the
complaints under section 68 of the Act there will be fines of
$400 with costs of $44.20. In relation to Mandurah Taxis Pty
Ltd, there will be fines of $1000 on each charge under section
70 with costs of $44.20 on each.
There was evidence before me which was not in dispute
that there was a downturn in the business of Mandurah Taxis
Pty Ltd, and I cannot conclude on the basis of that that the
complainants’ hours would have continued to be the same as
they were prior to November or December 2000 when they
did reduce. So, what I propose to do in relation to compensation is that in relation to Mrs Stokoe, for the reasons that I
have stated, I am going to reduce her claim for lost wages to
$1200. The maximum compensation is $5000 but I am not
convinced that it is appropriate to award the maximum. I propose to award her $2500 compensation and that, added to the
lost wages totals $3700. There will be an order that Mandurah
Taxis pays her compensation of $3700.
In relation to Mr Hughes, and for the same reasons, I cannot
conclude that he would have been paid and given the same
number of hours for the period in dispute. Therefore in relation to his claim I will award $750 by way of lost wages and
$2000 by way of compensation. There will be an order that
Mandurah Taxis Pty Ltd pays him compensation of $2750.
There will be orders accordingly.
(Sgd.) W.G. TARR,
Industrial Magistrate.
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IN THE INDUSTRIAL MAGISTRATE’S
COURT OF WESTERN AUSTRALIA
HELD AT PERTH
Complaints Nos 12, 15-17 of 2001
Between—
NINA MARY STOKOE AND FRANK
ELWYN HUGHES
Complainants
and
DONALD MAXWELL WIMBRIDGE AND
MANDURAH TAXIS PTY LTD
Defendants
Orders made by Industrial Magistrate W.G. Tarr
on the 25th day of July 2001
1. In respect of Complaints Nos 12 and 16 of 2001
Mandurah Taxis Pty Ltd shall pay into Court the
amount of $2000 representing a fine of $1000 in
relation to each Complaint.
2. In respect of Complaints Nos 15 and 17 of 2001
Donald Maxwell Wimbridge shall pay into Court
the amount of $800 representing a fine of $400 in
relation to each Complaint.
3. Mandurah Taxis Pty Ltd shall pay to Nina Mary
Stokoe the amount of $3788.40 comprising—
Compensation — $3700.00
Costs
—
88.40
$3788.40
4. Mandurah Taxis Pty Ltd shall pay to Frank Elwyn
Hughes the amount of $2838.40 comprising—
Compensation — $2750.00
Costs
—
88.40
$2838.40

Date: 25 July 2001.

W. G. TARR,
Industrial Magistrate.

THE INDUSTRIAL MAGISTRATE’S
COURT OF WESTERN AUSTRALIA
HELD AT PERTH
Complaint No. 324 of 2000
Date Heard: 4 July 2001
Date Delivered: 16 August 2001
BEFORE: G. Cicchini I.M.
BETWEEN—
Justin Sabastian Strange
Complainant
and
Moonstar Nominees Pty Ltd
Defendant
Appearances—
Mr G McCorry of Labourline—The Employment Law
Specialists appeared as agent for the Complainant.
Mr PG Kennard (of Counsel) instructed by Constantino
and Co, Barristers and Solicitors appeared for the Defendant.
Reasons for Decision.
Background
The Defendant is and was at all material times the operator
of a restaurant business known as Benny’s Bar and Café situated at 10 South Terrace Fremantle.
On or about 7 April 2000 the Defendant and the Complainant entered into an oral contract of employment. The terms of
the agreement provided, inter alia, that the Complainant would
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be employed as a chef and would be paid a per annum salary
payable fortnightly. The agreement required the Complainant
to work forty hours each week.
The Claim
The Complainant alleges that his employment was subject
to the Restaurant, Tearoom and Catering Workers’Award, 1979
No R48 of 1978 (the award). The Defendant does not admit
that.
The Complainant contends that the Defendant has breached
the award by—
• Failing to pay him overtime rates of pay for the hours
worked in excess of forty hours per week between 7
April 2000 and 26 November 2000; and
• Terminating his employment on 26 November 2000
without giving him notice or pay in lieu of notice;
and
• Failing to pay him annual leave entitlements on termination of employment. In that regard the
Complainant alleges that the Defendant has also
committed a breach of section 18(1) of the Minimum Conditions of Employment Act 1993 (MCE
Act); and
• Failing to pay him all wages due to him as soon as
practicable after the date of termination.
In consequence the Complainant seeks to recover the sum
of $6016.71 comprised of—
• Unpaid annual leave totalling $1279.08.
• Pay in lieu of notice totalling $127.91.
• Unpaid wages totalling $673.20.
• Unpaid overtime totalling $3936.52.
The Complainant also claims interest thereon pursuant to
section 32 of the Supreme Court Act 1935. Furthermore the
Complainant seeks the imposition of a penalty with respect to
each breach of the award. Costs are also claimed.
The Witnesses
The Complainant relies on his own testimony and that of a
fellow former employee of the Defendant namely, Dale James
Wiley. The Defendant’s case is based on the evidence of its
general manager namely Julien Paul Heppekausen, that of its
“part owner” Benny Peter Roncio Junior and its secretary /
payroll officer Lina Raffa.
The Evidence
Justin Strange
Mr Strange testified that in about April 2000 he was employed by Dale Wiley to work for Benny’s Bar and Café as a
“chef de partie”. A chef de partie is a section leader. He was
later promoted to the position of “sous chef”. A sous chef is
second in command.
Mr Strange worked for the Defendant between on or about
7 April 2000 and 25 November 2000. In his statement of claim
Mr Strange alleges he was paid $35,000 per annum in accordance with the oral contract of employment entered into on or
about 7 April 2000. The Defendant admits the same in its
defence. However Mr Benny Roncio Junior in his testimony
said that the Complainant was initially paid only $32,000 per
annum which only increased to $35,000 in the latter stages of
his employment. Remarkably the Defendant’s pleadings are
at odds with Mr Roncio’s evidence. Clearly the Complainant’s rate of pay is a significant factor to be considered and
may have an impact upon quantum, in the event that the Complainant succeeds, on the issues of liability in dispute.
Mr Strange testified that given that he was a salaried employee no time records were kept as to his employment. He
said that only non-salaried staff clocked on and off. He therefore relies on his work rosters to support his claim for overtime.
He told the Court that he worked the hours as shown on the
rosters (exhibit 1), and that he did not finish any earlier than
10.30 pm when working in the evenings. Accordingly he contends that he always worked more than 40 hours per week but
was never paid any extra for that. Furthermore he said that he
did not have any breaks for meals. Meals were usually taken
in the kitchen or out the back whilst attending to prep-work or
paperwork.
On 21 November 2000 the Complainant gave notice of his
resignation to Benny Roncio Senior. Sunday 26 November
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was to be his last day at work for the Defendant. The incident
that gave rise to the dispute between the parties in fact took
place on the afternoon of 25 November 2000 (the material
date).
On the afternoon of the material date, Brett Ingram, a second year apprentice chef employed by the Defendant,
telephoned the Complainant to advise that he was quite ill
and that he was intending to see the doctor. He effectively
signalled his potential absence from work. It is clear that Mr
Ingram’s potential absence was critical. Usually there would
have been three chefs working that evening. However one of
the chefs who had been rostered to work had quit the day
before leaving only the Complainant and Mr Ingram. At about
5.30 pm on the material date Mr Ingram again telephoned the
Complainant and told him that his doctor had advised him not
to go to work. Mr Ingram told the Complainant that he had
“gastro” problems. He also had a reaction related to a caustic
burn suffered at work. The Complainant alerted Mr
Heppekausen to the situation. In consequence Mr
Heppekausen rang other staff to see if any of them could go
into work at short notice, however none of them were available.
Concerned at the prospect of working by himself the Complainant suggested to Mr Heppekausen that the kitchen be
closed for the night. Traditionally Saturday evenings were not
busy and accordingly any loss would be minimal. The Complainant said that by about that time, (6.00 to 6.30 pm) given
that he was on his own he was already under pressure and
running around like a “headless chicken”. Furthermore he was
concerned that he could not attend to the prep-work necessary for the next day’s trade. Sunday trade was always the
busiest. Mr Heppekausen suggested the introduction of a reduced menu as a solution, however that did not find favour
with the Complainant, as it would not have any significant
impact on him.
At about that time the Complainant telephoned Dale Wiley,
his immediate superior in order to seek guidance. Mr Wiley’s
advice was to close the kitchen.
At about 7.00 pm Brett Ingram telephoned the Complainant saying that he had been contacted by Benny Roncio Junior
about going into work. Feeling that his position was at risk if
he did not attend, he reluctantly agreed to go to work. Concerned at the health implications of a sick Mr Ingram going to
work, the Complainant advised Mr Ingram not to go to work.
He then advised Mr Heppekausen of that fact. The Complainant took the view that the kitchen should be closed as he could
not possibly get the meals out in time or deliver them in a
professional manner.
Mr Benny Roncio Junior arrived soon thereafter and the
Complainant spoke to him. He advised Mr Roncio that he had
told Mr Ingram to stay at home. He also advised Mr Roncio
that in his view the kitchen should be closed. He indicated
that a reduced menu would not assist. It was suggested to the
Complainant that both Mr Heppekausen and Mr Roncio could
assist in the kitchen. However the Complainant rejected that.
From his experience he perceived it to be too dangerous to
have inexperienced people assisting him in the kitchen. There
was a real potential for serious injury.
Benny Roncio Junior reacted strongly to the Complainant’s
stance that the kitchen should be closed. He told the Complainant that he was trying to ruin his business. and that if he
was not going to listen ( and keep the kitchen open ) then his
employment was terminated then and there. The Complainant
then went to the kitchen and started to clean up. Mr Roncio
told him not to bother and to pick up his stuff and go home.
He told the Complainant it was a shame that his employment
had to end that way. The Complainant responded that he had
one more day left to go. Mr Roncio said,
“You haven’t followed my orders as your employer and senior. If you don’t listen to what I say your employment, it’s you
know grounds for instant dismissal”.
The Complainant was sent home and did not receive his
pay for the hours worked that week. He did not receive his
holiday pay or any other payments.
When cross-examined on the issue of his dismissal the Complainant conceded that Mr Roncio had given him a direct order
or direction to keep the kitchen open. The Complainant said
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that his response was that the kitchen had already closed and
that it was not possible to keep it open.
Dale Wiley
Dale Wiley, the Complainant’s immediate superior on the
material date, testified that the Defendant between April and
November 2000 employed him. He said that Benny’s Bar and
Café initially employed eight chefs and four kitchen hands.
Later the number of chefs reduced to about six.
Mr Wiley described the operation of the business as being a
café during the day. On Friday and Saturday nights it would
turn into a bar where most tables were removed and a stage
was erected for bands to play. It operated as more of a bar in
those circumstances. He described it as a “nightclubby sort of
a bar—loud music—a lot of people—a lot of drinking”.
Mr Wiley told the Court that Benny’s Bar and Café opened
at 7.00 am and closed at 10.30 pm Mondays through Thursdays. On Fridays and Saturdays the kitchen was open from
7.00 am to 10.30 pm leading up to August or September 2000.
At about that time the kitchen started closing earlier because
the restaurant and bar functions were difficult to handle simultaneously. It was accordingly agreed that the kitchen would
close at about 8.30 pm when the band started.
Mr Wiley said that the peak demand for food would be between 7.30 and 9.30 pm. A complement of a minimum of two
chefs and one kitchen hand was required to facilitate the operation. The normal complement would be two qualified chefs,
an apprentice and a kitchen hand. He said that the kitchen
could not function with one chef only. That would be the case
even if assisted by unqualified people. He said that unqualified people within the kitchen potentially created a hazard, as
they would not know how to move around the kitchen. There
were certain dangerous points in the kitchen. It was only the
years of training that permitted chefs to move around the
kitchen with hot foods without creating a hazard. Mr Wiley
said that neither Mr Roncio nor Mr Heppekausen were sufficiently qualified or experienced to work within the kitchen.
On 25 November 2000 at about 6.00 pm Mr Wiley was contacted by Mr Roncio Senior asking him to go into work. Mr
Wiley was not in a position to do so, as he was caring for two
young children. About half an hour later he got a call from the
Complainant who told him of his situation. His advice to the
Complainant was that if he were in the Complainant’s position he would not do it (that is to keep the kitchen open).
Mr Wiley also testified that he had been informed by Mr
Ingram that he had experienced vomiting and diarrhoea as
well as a chemical burn to his hand. He said that it was not
appropriate for a person in such a condition to be working
within a kitchen. He testified that, “If you’re sick you stay
home”.
Mr Wiley also addressed the issue of the rosters. He told the
Court that he had the duty of preparing rosters for kitchen
staff. He had been advised that the Complainant was to work
forty hours per week. However in reality both he and the Complainant had to work many more hours in order to keep the
kitchen running. They were not paid any overtime. Only casuals were paid extra for working extra hours. Mr Wiley said
that he had received complaints about working too many hours.
Those complaints had been passed on to Lina Raffa.
In reference to the rosters he prepared, he said that the letter
C as shown on the rosters designated “close” which would
have been about 10.30 pm. Mr Wiley testified that he was
confident that the Complainant worked the hours as shown on
the rosters and that he did so without any breaks.
Mr Wiley described as untrue the Defendant’s contentions
that the Complainant did not work in excess of forty hours in
any week. Further he said that it was untrue to suggest that the
Complainant took time off to compensate him for extra hours
worked.
When cross-examined Mr Wiley conceded that given that
he was not there when the Complainant finished working on
any given evening it was not possible for him to know exactly
what times he would have worked. Further he conceded that
it was possible for staff to make changes to the roster. In such
instances the roster would be changed to reflect the changed
hours of work. He said that did not happen very often with
senior staff. Mr Wiley also said under cross-examination that
the kitchen would generally stay open notwithstanding a lack
of clientele.
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Julien Heppekausen
Mr Heppekausen is and was on the material date the general manager of Benny’s Bar and Café.
He told the Court that he would start work at about 9.00 am
and was usually there for most of the day finishing up when
the place closed at midnight. He said that on some occasions
the “food operation of the venue” would cease prior to 10.30
pm. That usually occurred on Mondays, Tuesdays and Wednesdays. It also definitely occured on Sundays.
Mr Heppekausen also addressed the issue of meal breaks.
He said that the taking of meal breaks was left purely at the
discretion of employees. They would have a break when they
got a chance to have one. He observed that the Complainant
took meal breaks.
Turning to the incident on 25 November 2000, Mr
Heppekausen said that he was on duty that day. He said that
he noticed that once the other chefs had left following the
earlier shift that the Complainant was not doing the things
that he would normally do. It appeared to him that “he was
preparing to pack the kitchen up from about 4.30,
5 o’ clock”. He was wrapping up prepared food and putting
it away in the cool-room fridge.
Mr Heppekausen said that during the course of the afternoon the Complainant reported to him that Mr Ingram was
not going to attend for his shift. Attempts were made to find a
replacement. Later Mr Benny Roncio Junior rang to say that
Mr Ingram would be going into work after all. At that stage
he was discussing with the Complainant whether a reduced
menu would be more appropriate. He took the view that the
Complainant could handle that with his assistance.
Benny Roncio Junior subsequently arrived at the restaurant.
The Complainant and Mr Roncio then had a conversation
during which the Complainant was instructed to perform his
duties. The Complainant refused to do so and said that he
would have to leave. At that the Complainant packed his knives
and left.
When cross-examined on the issue of the roster Mr
Heppekausen said that employees were usually rostered beyond their finishing time.
Further Mr Heppekausen was specifically cross-examined
as to the liquor licence then applying to Benny’s Bar and
Café. In that regard he testified that Benny’s Bar and Café
operated under a special facility licence, granted under the
transitional provisions of the Liquor Licensing Act 1988. It
was put to him that it operated under a restaurant licence however Mr Heppekausen denied that that was the case. He said
that it operated under a “category A” licence whereas a restaurant licence is a “category B” licence. He said that food
was sold by choice of the Defendant rather than by reason of
it being a precondition for the sale of alcohol. He testified that
the licence was formerly a wine house licence when acquired.
It was turned into a special facility licence under the transitional provisions of the Act and relocated to the premises at
which Benny’s Bar and Café is situated. Mr Heppekausen
was asked to produce the licence. He said he did not have the
licence on him and was not aware that he was required to
produce it.
Mr Heppekausen was questioned about his experience and,
inferentially, his ability to assist Mr Strange on the material
date. In that regard he said he had cooked for three years at
the Left Bank Bar and Café during its Sunday session. He
said that he thought he was capable of operating like an apprentice chef under the guidance of a qualified chef.
Lina Raffa
Ms Raffa was asked to comment upon Mr Wiley’s evidence
that he passed complaints on to her concerning staff having to
work more than their required hours. She said that such did
not occur. She said in that regard that she would “just redirect
him to Benny or Julien”.
She told the Court that the hours shown on the roster were
not an accurate reflection of the hours actually worked.
Ms Raffa was taken to exhibit 2, being the roster purporting
to be for the period 20 November 2000 to 26 November 2000.
She said that she wrote in the dates on that roster. She had
originally received two sheets without dates on them and she
dated the same.
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When cross-examined Ms Raffa conceded that she did not
know whether or not employees worked the hours shown on
the roster.
Benny Roncio Junior
Mr Roncio testified that the rosters do not provide an accurate reflection of the true amount of hours worked. He said
that the Complainant would definitely finish early “if it was a
Monday night and belting down with rain. He would start
earlier the next day and do prep, and vice versa”. If he worked
longer on any given day he would take time off to compensate. Mr Wiley and the Complainant worked it out between
themselves. That was the reason why they were paid on a salary basis and not a time clock basis. It was a flexible
arrangement.
Mr Roncio said that neither Mr Wiley nor the Complainant
complained about their hours being too long.
Mr Roncio also testified that the Complainant was paid at
the rate of $32,000 per year and that was only increased to
$35,000 per year about a week or two before he gave notice.
With respect to the incident on 25 November 2000 Mr
Roncio testified that after his failed attempt at obtaining relief
staff he contacted Mr Ingram. He asked Mr Ingram to go into
work and assist. It was intended that he remain at work for
about two to two and a half hours in order to tide the kitchen
over. He said that Mr Ingram agreed notwithstanding he was
feeling “a little crook”. He went on to say that at about 5.00
pm he received a call from Mr Heppekausen concerning the
Complainant semi-clearing the kitchen. At that time he also
spoke to Mr Heppekausen about the option of providing a
reduced menu service.
Mr Roncio thereafter went to Benny’s Bar and Café. Upon
arrival he spoke to the Complainant whilst in the car park. He
told the complainant that Mr Ingram was going in to assist
and that both he and Mr Heppekausen could assist the Complainant in the kitchen with respect to the delivery of a service
based on a reduced menu. The Complainant responded by
saying that he did not like pressure being put on Mr Ingram to
go into work. The two of them then walked into the premises
and discussed the reduced menu. Mr Roncio said that although
he could not recall the exact words used, the conversation
went along the lines that the Complainant said that he was not
doing service that evening to which he replied, “Well I’m giving you a direct order to keep the kitchen open”. The
Complainant then replied, “Well I leave”. Mr Roncio responded by saying, “Get your stuff and go”, which the
Complainant did. The Complainant left after having packed
up his scales and knives. Mr Roncio said that he did not sack
or fire the Complainant. Mr Roncio took the view that the
Complainant abandoned his employment.
In consequence of the Complainant’s actions Benny’s Bar
and Café was not able to serve meals and suffered a loss in
trade that evening resulting in a loss of $346.42.
When cross-examined Mr Roncio conceded that the contractual arrangements were that the Complainant was to be
paid $35,000 for a 40-hour week. Furthermore Mr Roncio
conceded that he was unable to say how many hours that the
Complainant had actually worked in any given week.
With respect to his own ability to help out in the kitchen Mr
Roncio conceded that he was neither capable nor competent
to cook.
Mr Roncio also conceded that he was prepared to order the
Complainant to keep the kitchen open against the Complainant’s professional judgment.
Findings
In determining the factual issues in dispute I must say that I
found the evidence of the Complainant and Mr Wiley in particular to have been delivered in a forthright, honest and reliable
manner. I find that both Mr Heppekausen and Mr Benny
Roncio Junior in particular gave their evidence in such a way
that lacked specificity. Each of them addressed issues in a
general sense. Furthermore it is apparent that Mr Benny
Roncio’s recollection of the conversation between himself and
the Complainant concerning termination on 25 November
2000 is less than perfect. Indeed he conceded that to be the
case. Mr Heppekausen’s evidence concerning the same issue
is also less than perfect. In my view that is reflected in his
preface of the conversation which he related to the Court in
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which he stated that “the details of the conversation were along
the lines that…”.
Where there is a conflict in the evidence of the Complainant to that of Mr Roncio and Mr Heppekausen on the issue of
termination of employment I prefer the evidence of the Complainant. I find that his employment was terminated for alleged
misconduct for not following an instruction. I reject the Defendant’s contention that the Complainant abandoned his
employment. The Defendant’s conduct subsequent to and in
consequence of the dismissal is indicative of that fact. Indeed
it is clear that Mr Roncio in particular was prepared to do
anything, including having a sick employee attend work on
the material evening so that the kitchen could remain open.
Having regard to his demeanour displayed whilst giving evidence I readily accept the Complainant’s evidence that Mr
Roncio became irate upon the Complainant’s refusal to keep
open the kitchen. I accept that lead to the Complainant’s immediate termination.
On the issue of hours worked, I accept the Complainant’s
evidence that he worked his hours as set out in the rosters. I
accept that he usually finished at 10.30 pm. Indeed that is in
keeping with Mr Heppekausen’s evidence that he himself
would normally finish at midnight. I accept that although the
provision of food to the public may have finished early at
times, other duties such as cleaning up and other preparatory
work kept the Complainant working until 10.30 pm and until
9.00 or 9.30 pm on Sundays. Mr Wiley’s evidence as to the
Complainant’s duties supports the Complainant’s contention.
I reject Mr Roncio’s evidence on the issue. He, in reality,
does not know the number of hours worked by the Complainant, as he was often not there at finishing time. Ms Raffa also
has no knowledge of hours actually worked. Mr Heppekausen’s
evidence on the issue is rather general and anecdotal in nature. There is a lack of specificity in his testimony on this
issue.
I accept that the Complainant worked the hours that he alleged he worked. It therefore follows that I find that he worked
117 hours overtime for which he was not paid.
As stated earlier Mr Benny Roncio’s evidence in chief as to
the Complainant’s rate of pay is inconsistent with the admitted issue of rate of pay set out in the pleadings. Furthermore
the issue of the rate of pay was never put to the Complainant
in accordance with the rule in Browne v Dunn. It therefore
appears that any calculation of overtime should be based on a
rate of pay of $35,000 per annum.
Further it is axiomatic that I find on the facts that the Complainant’s employment was terminated without notice or pay
in lieu thereof. Furthermore it is self evident that all wages
due were not paid as soon as practicable after termination and
that no annual leave entitlements were paid upon termination.
I also comment upon exhibit 2. I am not at all satisfied that
the exhibit that Ms Raffa has dated is the roster for the period
20 November 2000 to Sunday 26 November 2000. I am satisfied that Ms Raffa has been genuine in her attempt to date the
document. However I suspect that she is in error. I infer that
the roster relates to the week post the Complainant’s termination. The fact that the Complainant’s name is not on the roster
is indicative of that. If it is the roster for the Complainant’s
final week then one would have expected his name to be on it
and it is not. Additionally there are apparent inconsistencies
between it and exhibit 3 so far as they relate to the days that
Amy worked. It is most probable that in receiving the two
sheets of undated roster Ms Raffa has mistakenly allotted the
incorrect dates to exhibit 2. It appears that the other roster
sheet received in conjunction with the roster that is now exhibit 2 may very well have been the roster to which the relevant
week relates.
Finally, and crucially, I move to the issue of fact as to whether
or not Benny’s Bar and Café is and was a restaurant. In that
regard the Complainant’s agent submits that “the parties are
not at issue that the place is clearly a restaurant within the
definition contained in clause 6 of the award”. That provides—
6.—DEFINITIONS
(1) “Restaurant and/or Tearoom” means any meal
room, dining room, grill room, coffee shop, tea shop,
oyster shop, fish cafe, cafeteria or hamburger shop
and includes any place, building, or part thereof,
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stand, stall, tent, vehicle or boat in or from which
food is sold or served for consumption on the
premises and also includes any establishment or place
where food is prepared and/or cooked to be sold or
served for consumption elsewhere.
He says that food was undoubtedly sold and served for consumption.
With all due respect to the Complainant’s agent it is clear
that the issue of award coverage is live. Indeed by its pleadings the Defendant puts the Complainant to his proof.
As a matter of fact there is no denying that food is sold and
served at the premises. However it is also abundantly apparent that alcohol is also sold and served. In that regard Mr Wiley
gave evidence that on Fridays and Saturdays the venue was
treated as a bar after 8.30 pm. Indeed Mr Heppekausen’s evidence on the issue was quite specific. He said that Benny’s
Bar and Café operated under a special facility licence. Food
was prepared and sold as a matter of choice and not by reason
of compulsion under the relevant liquor licence. He gave a
history of the licence. His evidence in that regard was detailed. It is the case that he had detailed knowledge of the
relevant licence. I accept his testimony in that regard. His evidence and that of Mr Wiley throws considerable doubt on
whether Benny’s Bar and Café operated as a restaurant. Indeed the evidence before the Court tends to indicate that it did
not operate as a restaurant at all. Given the evidence before
me it is possible to find as a matter of fact that Benny’s Bar
and Café did not operate as a restaurant but rather as its name
dictates as a bar and café. It operated under a special facility
licence issued pursuant to the provisions of the Liquor Licensing Act 1988. That finding is permissible on the balance
of probabilities particularly in the light of Mr Wiley’s and Mr
Heppekausen’s evidence.
The Law and Conclusions
The Complainant has the onus of proving his claim on the
balance of probabilities.
In order to be successful in his claim he must first establish
award coverage. The Complainant must prove the following—
1. The existence of an award.
2. That the award binds the employer. This may be
proved by establishing that the employer was operating a business or undertaking in the relevant
industry at the time of the alleged breach.
3. That the person in relation to whom the complaint is
made was employed in a classification under the
award, and
4. That the person in relation to whom the complaint is
made is an employee within the definition in section
7(1) of the Industrial Relations Act 1979.
The live issue to be determined and to which the Complainant has been put to the proof on is whether the award binds
the Defendant.
In submissions the Complainant’s agent conceded, and correctly so in my view, that if the Defendant has a special facility
licence that that of itself would provide an irrefutable defence
to the proceedings given that the Hotel and Tavern Workers
Award 1978 No R31 of 1977 would apply. He submits that
having been served with a notice to produce and having failed
to produce the licence that I am to infer, based on the rule in
Jones v Dunkel (1959) 101 CLR 298 that the production of
the licence would not have been of assistance to the Defendant. In that regard he suggests that the licence that the
Defendant has is not a special facility licence. He argues that
given the presumption that the Defendant is not selling liquor
without a licence and in view of what Benny’s Bar and Café
does then the only conclusion to be reached is that it operates
as a restaurant and sells liquor under a restaurant liquor licence.
I reject the Complainant’s submission. To accept the Complainant’s submissions would require me to ignore the
uncontradicted evidence of Mr Wiley and Mr Heppekausen
on the issue. It is for the Complainant to prove his case. He
cannot somehow shift that burden upon the Defendant. The
Complainant had the opportunity to obtain a certified copy of
the restaurant’s liquor licence if it existed. He could have subpoenaed relevant documents. He could have called witnesses
from the appropriate authority to prove its existence. He did
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not do that. He suggests that the Defendant’s failure to comply with a notice to produce works in favour of the
Complainant. However a notice to produce informs the party
upon whom it is served that the party is required to produce
the documents specified therein at the trial to which the notice relates. At common law the notice does not compel
production of the documents in question, but the fact that it
has been served provides a foundation for the reception of
secondary evidence. (See Morgan v Babcock and Wilcox Ltd
(1929) 43 CLR 163). The rule in Jones v Dunkel (supra) provides that the unexplained failure by a party to give evidence,
to call witnesses, or to tender documents or other evidence or
produce particular material to an expert witness may, not must,
in appropriate circumstances lead to an inference that the uncalled evidence would not have assisted that party’s case.
In this matter firstly and foremostly there is no notice to
produce filed. There has been no evidence lead as to its existence. I have not seen it. I do not know what its terms are.
There has simply been a bare assertion made that one was
served upon the Defendant. In any event even if one has been
served it does not of itself necessarily force the production of
the document sought. Furthermore the non-production of such
a document would not necessarily lead to an inference against
the interest of the Defendant. If the Defendant did not produce a restaurant liquor licence (which the Complainant says
exists) in accordance with the notice, the Complainant could
have produced secondary evidence to establish the existence
of the same. He did not do that.
The Complainant has, in my view, sought to shift the burden that he has to the Defendant. Effectively the Complainant
is seeking that the Defendant prove it does not have a restaurant liquor licence in order to defeat the claim. That cannot be
done. It is axiomatic that the burden of proof is upon the Complainant in establishing that the award applies to the Defendant.
In order to prove his claim the Complainant had to necessarily produce the applicable restaurant liquor licence or some
proof as to its existence in order to exclude the operation of
the Hotel and Tavern Workers Award. That he has failed to do.
The Complainant has failed to prove that the award binds the
employer. Accordingly it follows that all claims made pursuant to the award fail.
I now turn to consider the Complainant’s claim pursuant to
section 18(1) of the MCE Act.
It is clear from the provisions of section 24(3) of the MCE
Act that if an employee is dismissed for misconduct the employee is not entitled to be paid for any untaken leave that
relates to a year of service that was completed after the misconduct occurred.
Having found that the Complainant was dismissed for misconduct I now turn to consider whether his conduct in refusing
to keep the kitchen open amounted to misconduct.
In my view the refusal on the part of the Complainant to
keep the kitchen open was a wilful or deliberate and intentional disobedience of a lawful order made by Mr Roncio.
Indeed there was nothing unlawful about his order to keep the
kitchen open. All the Complainant was required to do was to
work to the best of his ability in all the circumstances. He
could have relied on the assistance to be provided by Mr
Heppekausen and Mr Roncio. It seems on the evidence that
Mr Heppekausen had some limited experience and could have
been useful in the circumstances. The evidence does not support a finding that the engagement within the kitchen of Mr
Roncio and Mr Heppekausen would have necessarily led to a
breach of the Occupational Safety and Health Act 1984. If
the engagement of Mr Roncio and Mr Heppekausen within
the kitchen necessarily meant slow or poor outcomes for the
Defendant, that was a matter, which rested with the Defendant. However the Complainant unilaterally decided to close
the kitchen down causing the employer to suffer a loss of trade.
Given the nature of the Defendant’s business it was incumbent upon the Complainant to do the best that he could to
ensure that the kitchen remained open and that Defendant’s
customers were serviced. His failure to do so was of such
gravity as to indicate a repudiation of his contract of employment. Such amounted to misconduct in all of the circumstances
and therefore the Complainant has by his own actions disentitled himself to annual leave payments accrued during his
employment.
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Finally I deal with the counterclaim for damages. In that
regard I agree with the submissions made by the Complainant’s agent that I do not have jurisdiction to deal with such a
claim. There is simply no provision within the Industrial Relations Act 1979 that gives this Court the power to deal with
such a claim. The provisions of section 81CA go to procedure
rather than its substantive powers. This Court’s substantive
powers when dealing with non-federal matters are provided
for by sections 81A and 81AA of the Industrial Relations Act
1979. There is no power that I can discern that gives me jurisdiction to deal with and determine the Defendant’s claim for
common law damages. It follows therefore that the Defendant’s counterclaim cannot succeed.
Accordingly the Complainant’s claims are dismissed and
the Defendant’s counterclaim is also dismissed.
G. CICCHINI,
Industrial Magistrate.
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Application dismissed. Liberty to Apply
granted
Mr G.M. Cann acted on his own behalf
Mr I. Curlewis (of Counsel) acted on
behalf of the Respondents

____________________________________________________________________________

1

2

Reasons for Decision.
(Given ex tempore on 20 August 2001)
The Applications the subject of these proceedings were
originally filed on 10th July 2000. They relate to claims
by Gavin Michael Cann (the Applicant) that he was
unfairly dismissed from employment with either
Blackburne Real Estate (licensee, Joburne Pty Ltd) or
Blackburne Properties Limited (the Respondent), and that
at the time of those dismissals there were outstanding
contractual benefits.
Since that time the Commission has convened eight
separate proceedings to deal with the matter by way of
scheduled conferences or hearings. In March 2001 the
Commission heard argument for orders for discovery and
particulars. It issued Reasons for Decision on 12th March
2000 relating to those. It is fair to say that the Commission
usually deals with such matters informally and they only
rarely become subject of Reasons for Decision. In this
case, though, there were substantial Reasons for Decision
issued. The explanation for that is set out in that writing
that was issued on 12th March.
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The Commission dealt with that application exhaustively
at the time. It made decisions in the exercise of the
discretion vested in it by s.27 of the Industrial Relations
Act, 1979 (the Act), by which section the Commission is
empowered to make such orders. Those Orders required
that the Respondent give discovery of all documents in
its power or possession relating to the establishment and
operation of a number of projects, including financial
records as relevant. The Orders then list the projects. That
list does not include the project which the Applicant seeks
to include by paragraph 1 of the Schedule to this
Application; that is, that project called “Burswood”.
4 The response of the Respondent to this part of the
Application is that the Commission is functus officio in
relation to information relating to Burswood, and I agree.
There can be no further order made, that issue having
been disposed of on 12th March by the issue of the
Commissioner’s decision on that day.
5 Part 2 of the Schedule deals with four separate matters
wherein the Applicant seeks variously minutes of
meetings, agenda, notes of meetings, accounts and tax
records and documents relating to share tradings and
valuation of interests, upon the contention that all of those
documents are discoverable because they go to the heart
or fairness or otherwise of the Applicant’s dismissal upon
the Respondents contention that its financial position was
such as to warrant the Applicant’s redundancy.
6 In dealing with these applications, and there are four
contained in the Schedule: the information in parts 2(a)
and 2(b) have already been subject to discovery, obviously
not to the standard desired by the Applicant. I think his
complaint is that a number of the minutes have been
provided with parts of them deleted or obscured. I am
asked to draw the conclusion that there has not been full
disclosure, but Mr Curlewis (of Counsel) says, and I
accept what he says, that the Applicant’s solicitors have
had access to the full record. The Applicant’s solicitor
for the time being is the Applicant as a matter of law and
that full disclosure, in my view, is sufficient to allow for
proper preparation of this case.
7 It should also be recorded that Mr Curlewis submits, and
I accept, that there has been substantial disclosure to the
Applicant of a large volume of information relating to
these applications; something like 33 lever arch files have
been made available. The Applicant does not pursue the
information in paragraph (b), but if he did I would have
the same response to that as I now indicate; that no
sufficient ground has been made out that the orders sought
in 2(a) or 2(b) ought issue.
8 Insofar as the accounts and records of the two
Respondents described in paragraph (c), the Applicant
already has 3 years of those. He has had full access. He
has had sufficient discovery for the purpose of these
Applications and the order he seeks relating to them will
be refused.
9 Insofar as the information that is requested for discovery
in paragraph 2(d), what is relevant is that the Applicant
seeks information concerning actions post-termination,
and not just marginally post-termination but a
considerable period post-termination. There would have
to be compelling reasons advanced as to why discovery
ought be given in that circumstance. There has been none,
and the information requested in 2(d) will be refused.
10 The information requested in paragraph 3 has been
supplied, and in that case there is no need for an order to
issue in respect of 3.
11 I need to deal with the question of the application to set
aside the hearing dates set for 27 and 29 August and 5
October 2001. The construct of the Act through which
this Commission is created is to provide for expeditious
hearing of matters relating to employers and employees.
It cannot be expeditious when an application relating to
a dismissal that occurred in July 2000 is still subject to
preliminary proceedings over a year later. For the
Commission to convene hearings on four or five occasions
would be unusual in dealing with such a matter. In fact,
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most of these matters are dealt with by way of a
conciliation conference after which, if unsuccessful, there
is a hearing. That is, there are two proceedings. By the
time this matter is finished it will have had eight or nine
different proceedings convened by the Commission and
dealt with by it, all at cost to the public purse, without
even considering the cost to the Respondent or to the
Applicant for that matter.
12 There are compelling reasons why the matter ought to be
heard on the days listed. The Applicant says, “I have
changed solicitors and all the previous solicitors I had
are no longer working for me,” if I could put it like that.
“I want to get new solicitors and I need that time to have
the matter prepared for trial.” I am not prepared to grant
the adjournment for those reasons. They are not sufficient
reasons. The Applicant is unable to say who his solicitors
are at the moment. I do not intend to vacate those dates
that have been set. I will allow the Applicant liberty to
apply concerning those dates if and when he appoints
new counsel.
13 Orders will issue in due course.

2001 WAIRC 03655
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
GAVIN
MICHAEL
CANN,
APPLICANT
v.
BLACKBURNE REAL ESTATE
(LICENCEE: JOBURNE PTY LTD,
RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
FRIDAY, 31 AUGUST 2001
FILE NO
APPLICATION 936 OF 2000
CITATION NO. 2001 WAIRC 03655
____________________________________________________________________________

Result

Application dismissed. Liberty to Apply
granted

____________________________________________________________________________

Order.
HAVING heard Mr G.M. Cann on his own behalf and Mr I.
Curlewis (of Counsel) on behalf of the Respondent, the Commission pursuant to the powers conferred on it under the
Industrial Relations Act, 1979 hereby orders—
1. THAT the application for further discovery is dismissed.
2. THAT the application for adjournment of proceedings listed for 27 and 29 August 2001 and 5 October
2001 be and is hereby dismissed.
3. THAT liberty to apply is reserved to the Applicant
in respect of order 2 hereof.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
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GAVIN
MICHAEL
CANN,
APPLICANT
v.
BLACKBURNE
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LIMITED, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
FRIDAY, 31 AUGUST 2001
FILE NO
APPLICATION 937 OF 2000
CITATION NO. 2001 WAIRC 03656
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____________________________________________________________________________

Result

Application dismissed. Liberty to Apply
granted

____________________________________________________________________________

Order.
HAVING heard Ms H. Ketley (of Counsel) on behalf of the
Applicant and Mr I. Curlewis (of Counsel) on behalf of the
Respondent, the Commission pursuant to the powers conferred
on it under the Industrial Relations Act, 1979 hereby orders—
1. THAT the application for further discovery is dismissed.
2. THAT the application for adjournment of proceedings listed for 27 and 29 August 2001 and 5 October
2001 be and is hereby dismissed.
3. THAT liberty to apply is reserved to the Applicant
in respect of order 2 hereof.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

2001 WAIRC 03568
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
JOSE LUIS CABRERA, APPLICANT
v.
CLASSIC FASHION ACCESSORIES,
RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
FRIDAY, 17 AUGUST 2001
FILE NO
APPLICATION 393 OF 2001
CITATION NO. 2001 WAIRC 03568
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_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Applicant dismissed unfairly as no
redundancy paid
Mr J L Cabrera (with the assistance of an
interpreter Ms Galan)
Mr N Benwell

7
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1

2

Reasons for Decision.
This is an application made pursuant to section 29(1)(b)(i)
and (ii) of the Industrial Relations Act, 1979 (the Act).
The applicant Mr Jose Luis Cabrera alleges that he was
unfairly terminated on 2 February 2001 and was owed
contractual benefits for payment of notice in lieu. The
denied contractual benefits claim was withdrawn by the
applicant; it having been settled by the payment of some
additional notice in accordance with s.170CM of the
Federal Workplace Relations Act 1996. The applicant
advised the Commission by letter of 28 June 2001 that
this aspect of the claim had been settled. This was
confirmed at hearing.
The matter came on for conference on 4 April and 9 May
2001. The matter not having been settled was referred to
hearing.

8

81 W.A.I.G.

The hearing was conducted with the assistance of an
interpreter, Ms Galan, who was fluent in Spanish. The
applicant provided written submissions [Exhibit JLC 1]
which formed both his submissions and evidence. The
applicant maintained throughout the hearing that what
he had to say was contained in these submissions.
The essence of his claim is in paragraph 32 of his
submissions. It states—
“In summary, it is submitted that my termination was
harsh or unfair for three fundamental reasons: first,
because the Respondent failed to comply with an
implied contract to notify the decision to make my
position redundant when the decision was made or
when the respondent should have been aware due to
the evident signs of a serious downturn in the belt
business throughout the year; secondly, because the
Respondent failed to implement any measure to avoid
the effect of the redundancy, such as offering parttime or casual employment or assisting me to look
for alternative employment. Quite the opposite, the
Respondent required me to work the three weeks
notice. The Respondent had no consideration to the
fact that I don’t speak English proficiently and that
as I am a refugee from a non-English speaking background who would find it harder to find alternative
employment. Finally, payment for redundancy was
inadequate.”
The facts in this matter are not greatly in dispute. On 22
December 2000, Mr Cabrera was given a letter by Mr
Jeremy Benwell, a joint proprietor of the business with
his brother Mr Nicholas Benwell. The letter stated as
follows—
“Dear Jose,
We have very few orders for belts next season and
you know already that there has been a serious downturn in our belt business this year.
Unfortunately we cannot employ you any longer on
a permanent basis.
We therefore must give you three weeks notice.
You will be required to work the three weeks when
you return from leave finishing here on Friday 2nd
February 2001.
We will provide you with a work reference if needed.
Yours sincerely,
N R Benwell”
Mr Cabrera says there were seven employees working
full time making belts or shoes. He says that another
employee “Buk” and he were the only ones that made
belts and shoes. He does not believe any one should have
been made redundant and queries whether there was a
downturn in the respondent’s business. Mr Cabrera says
that two employees were made redundant at the same
time. They were “Tim” and he. Mr Cabrera does not say
that someone else should have been made redundant
instead of him, he simply says that no one should have
been made redundant. Mr Cabrera says that a female
employee has been put on the workforce since he left.
Evidence was given by Mr Jeremy Benwell and Mr
Nicholas Benwell for the respondent. Mr Jeremy Benwell
said that he was the direct manager of the applicant. He
says he spoke to Mr Cabrera the day he handed him the
letter advising him of his redundancy and at the same
time advised him that after his notice period he could
work in the same section on lesser hours, namely part
time. He says that Mr Cabrera indicated that he had spoken
to Centrelink and they had advised him not to accept part
time work. He says Mr Cabrera indicated that he had a
friend in the panel beating business and would be working
there. He says Mr Cabrera did not seem unhappy about
the redundancy.
The respondent’s submissions are at [Exhibits NRB1 and
NRB2]. Mr Nicholas Benwell says there was a 44%
reduction in their belt business from 1999 to 2000. Mr
Benwell says Mr Cabrera was made redundant as only
Buk and he made belts. In Mr Benwell’s view Buk had
other skills, had been employed longer and was the
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originator of the belts. He says Mr Cabrera finished off
the belts.
Mr Nicholas Benwell also said when they sent samples
to their agents in October 2000, the orders they then
received in late November/early December were a clear
indication of the downturn in the belt business which had
been occurring over the previous years. Mr Benwell says
they sought advice from the Department of Productivity
and Labour Relations on the termination and acted on
this advice.
The essential points of difference in the evidence are as
follows. At hearing in answer to questions addressed to
him by the Commission, Mr Cabrera said there was no
downturn in the respondent’s business. The respondent
says there was a 44% downturn. The evidence of Mr
Cabrera is inconsistent with his own statement [Exhibit
JLC1] at both paragraph 24 and paragraph 32. I have
already quoted paragraph 32. The important part of
paragraph 24 says—
“Since the downturn in the belt business occurred
over the period of one year, the Respondent had
plenty of time to warn me about the possibility of
making my position redundant”.
This highlights the second point of contention in the
evidence, namely the timing of the decision. Mr Nicholas
Benwell says the decision was taken due to the lack of
orders coming from agents once the samples were sent
out in October 2000. He says he knew of the orders in
late November and early December. Of the back of this
he says the decision was made to make the two employees
redundant. The inconsistencies in the evidence of Mr
Cabrera, and my assessment of the witnesses at hearing,
leads me to prefer the evidence of Mr Nicholas Benwell
and Mr Jeremy Benwell in contrast to Mr Cabrera. Mr
Cabrera as a self represented person and also having to
use the services of an interpreter had difficulty in
formulating any questions in cross-examination at
hearing. I am mindful of that in coming to my decision.
However, even taking that into account, I am very
confident that the evidence of Mr Jeremy Benwell and
Mr Nicholas Benwell is a full and frank account of what
occurred.
That brings me to the next point of contention. Mr Jeremy
Benwell says that Mr Cabrera was offered part time
employment. Mr Cabrera says that he was not. Again I
prefer the evidence of Mr Jeremy Benwell and find that
Mr Cabrera was offered continuing part time employment
and refused it.
Having said this, I do not believe that the respondent has
breached s.41 of the Minimum Conditions of Employment
Act 1993. I find that the respondent advised the applicant
as soon as was practicable about his redundancy and also
sought to apply the alternative that was available to him,
namely part time employment.
The last issue in contention is whether the termination
was unfair, warranting the Commission’s intervention,
by virtue of the absence of a redundancy payment. The
applicant worked out the three weeks notice period. He
has since been paid an additional two weeks notice. He
was not given any redundancy payment. The applicant
refers to the decision of Frederick John Rogers v Leighton
Contractors (1999) 79 WAIG 3551 where Mr Rogers was
awarded two weeks compensation for each year of service.
He says that the Rogers decision has been followed in
two recent decisions, namely Domenico Mazzone v
Transfield Fabrication Kwinana (2000) 80 WAIG 3080
and Andrew Birnie v A.W.I. Administration Services Pty
Ltd (2001) 81 WAIG 1198. He quotes Beech C in the
Birnie decision at page 1200 as follows—
“The respondent also considers the decision in
Rogers v Leighton Contractors to have been wrongly
decided and urges the Commission not to follow it.
However, I am not persuaded by the suggestion. The
Commission at first instance is obliged to apply the
decisions of the Full Bench which are applicable on
the facts. To do otherwise is to invite inconsistency
and uncertainty.”
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It is uncontested that the applicant worked for the
respondent as a factory hand from 10 August 1995 to 2
February 2001 and on that basis he says given the Rogers
decision he should be paid 10 weeks redundancy payment.
His rate of pay was $412.60 per week. It is also
uncontested that the award applying to Mr Cabrera’s
employment was the Saddlers and Leather Workers’
Award (no. 7 of 1962). This award has no provision for
redundancy payments. The applicant does not rely on the
award. The applicant relies on the Rogers case. He does
not say it was a contractual entitlement, instead he says it
was a factor in the unfair termination, namely the absence
of redundancy payment.
15 I should say there was also a contention regarding the
number of employees employed by the respondent. The
applicant says the respondent had 15 employees at the
time he commenced his employment. The respondent says
that the maximum number of employees he had was 10
employees about 4 years ago, and he has approximately
5 currently. The relevance of this, according to the
respondent, is whether provisions in the Federal or other
jurisdictions regarding redundancy and the exemption of
employers with less than 15 staff should apply or
otherwise be persuasive.
16 The respondent seeks to distinguish their circumstance
from the Rogers case for the following reasons—
“The Commission decided that the method of dismissal was unfair in the Rogers case [my emphasis]
in that the employee was given no notice and was
required to cease work immediately and expressly
stated that the award of compensation was not because the payment made was an insufficient
severance pay.
In Leighton the applicants employment was terminated immediately and he was requested to finish
work on the same day of termination. In this case
the employee was given 3 weeks notice but was also
made aware of his termination 3 weeks prior to that
thus giving him effectively 6 weeks to look for alternative work. Subsequently he has been paid 2
weeks further pay which effectively gives a notice
period of 8 weeks.
In Leighton the applicant was 55 years old. The applicant is 45 years old thereby providing him with a
much better chance of re employment.
The Applicant in Leighton was employed for 10
years. Mr Cabrera was employed for half of this time.
In Leighton the applicant was a supervisor being paid
$1200 per week which is well above the minimum
adult wage so he had limited scope to search for alternative employment for an equivalent weekly wage.
In this case the applicants chances of obtaining employment at the equivalent amount of $420 per week
is much stronger.
Finally we note that Leighton employed many more
than 15 people and had “regular participation in
matters of an industrial nature”. The respondent here
has 5 employees and has never been involved in anything of this nature over approximately 20 years.”
17 In line with the Rogers case the absence of a redundancy
payment is a matter of unfairness in the circumstances
faced by Mr Cabrera. I find that Mr Cabrera was unfairly
dismissed due to the failure to pay him a redundancy
payment. The applicant was otherwise fairly dealt with
and hence having been made redundant there is no job
for him. The loss he has suffered is the loss of a fair
redundancy payment. Having regard to the fact that he is
45 years of age; worked for the respondent for 5 years
and performed adequately; lacks some proficiency in
English (albeit it is clear from the hearing that his
proficiency was adequate to comprehend the proceedings,
even though he was aided by an interpreter); has since
his termination, on his own submission, readily found
employment at a higher hourly rate; the respondent is a
small employer; and in the absence of any industry
standard apparent in the relevant award I would award
the applicant a sum equal to one week for every year of
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Boston West Pty Ltd trading as Axis Information Systems
for outstanding contractual entitlements not being covered
by an award.

service as a fair redundancy payment. That is a redundancy
payment of $2,063.
2
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
JOSE LUIS CABRERA, APPLICANT
v.
CLASSIC FASHION ACCESSORIES,
RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
MONDAY, 27 AUGUST 2001
FILE NO
APPLICATION 393 OF 2001
CITATION NO. 2001 WAIRC 03628

Representation
Applicant
Respondent

Applicant dismissed unfairly as no
redundancy paid

Application 278 of 2001 Cosmo SANTIC
Outstanding wages for January
and February 2001
$ 2 997.70
Accrued annual leave payment
(including loading)
$ 9 165.14
(See Exhibits 5 and 6)
$12 162.84 gross

Mr J L Cabrera (with the assistance of an
interpreter Ms Galan)
Mr N Benwell

_______________________________________________________________________________

Order.
HAVING heard Mr J L Cabrera, with the assistance of Ms
Galan, on his own behalf and Mr N Benwell for the respondent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby—
(1) DECLARES that the applicant, Jose Luis Cabrera,
was unfairly dismissed by the respondent on the 2nd
day of February 2001.
(2) ORDERS that the respondent shall pay the applicant the sum of $2,063.00 as a redundancy payment.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.

2001 WAIRC 03416
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
JULIO CEZAR DA SILVA,WEIMIN
QIN, COSMO SANTIC, MARTYN FRY
& ANTHONY CHARLES WILKINS,
APPLICANTS
v.
AMELIA & BOSTON WEST PTY LTD
TRADING AS AXIS INFORMATION
SYSTEMS, RESPONDENT
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
THURSDAY 2 AUGUST 2001
FILE NO/S
APPLICATIONS 267, 272, 278, 279 &
300 OF 2001
CITATION NO. 2001 WAIRC 03416

Application 279 of 2001 Martyn FRY
Outstanding wages for January and
February 2001
$2 666.66
(including travel allowance)
Accrued annual leave payment
(includes loading)
$3 529.91
(See Exhibit 12)
$6 196.57 gross
Application 300 of 2001 Anthony WILKINS
Accrued annual leave payment
$731.50 gross
(See Exhibit 18)
3

4

5

_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application for outstanding contractual
entitlements upheld
6
Mr AC Wilkins on behalf of the applicants
No appearance

_______________________________________________________________________________

1

Reasons for Decision.
These five applications under section 29(1)(b)(ii) of the
Industrial Relations Act 1979 were heard together. They
all involve claims from former employees of Amelia and

The claims under each of the applications are set out
below—
Application 267 of 2001 Julio Cezar DA SILVA
Outstanding wages for January and February 2001
$2 800.00
Accrued annual leave payment
$2 283.70
Balance of payment in lieu of notice $ 791.67
(See Exhibits 1 and 2)
$5 875.37 gross
Application 272 of 2001 Wiemin QIN
Outstanding wages for January and February 2001
$2 751.29
Accrued annual leave payment
$ 759.83
(See Exhibits 3 and 4)
$3 511.12 gross

_______________________________________________________________________________

Result

81 W.A.I.G.

7

The respondent did not attend the hearing. However, these
applications had been the subject of investigation by an
officer of the Commission and Mr Magnin, a principal of
the respondent had attended those discussions. Notices
forwarded to the respondent were not returned to the
Commission. Before proceedings commenced on the
morning of the 24th July an exhaustive search of the
Commission and other courts in the building was
undertaken to locate Mr Magnin as he had been sighted
by one of the applicants. Despite this Mr Magnin could
not be located.
The applicants called evidence from Mr Cassir who had
been the proprietor of Axis Information Systems up until
December 1999 and had been the managing director until
October 2000. He had entered into contractual
relationships with those employees who had joined the
company prior to January 2000 when ownership passed
to the present entity and had represented the respondent
in securing employment relationships with those
applicants who had commenced employment with the
respondent company for the present proprietor.
Mr Cassir attested to the contractual arrangements entered
into with the applicants including provision of four weeks
annual leave and the leave loading claimed by several of
the applicants. In the absence of an appearance by the
respondent I reject the applications to include annual leave
loading where claims for that entitlement were not made
in the first instance. Exhibits 10 and 14 to 16 support the
evidence provided by Mr Cassir. I accept Mr Cassir’s
evidence as being honest and trustworthy.
Each of the applicants attested to their claims in sworn
testimony. I do not have any reason to disbelieve their
evidence.
The applicants were paid on a monthly basis. Outstanding
wages for January and February 2001 and accrued
entitlements are claimed within the respective contracts.
The respondent failed to pay the full amount of wages
due and closed the business without notice in February
2001.

81 W.A.I.G.
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On the evidence presented by each of the applicants they
have established their entitlements to outstanding benefits
under their respective contracts of employment. The
orders which follow give effect to this determination.

2001 WAIRC 03450
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
JULIO
CEZAR
DA
SILVA,
APPLICANT
v.
AMELIA & BOSTON WEST PTY LTD
TRADING AS AXIS INFORMATION
SYSTEMS PTY LTD, RESPONDENT
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
WEDNESDAY, 8 AUGUST 2001
FILE NO/S
APPLICATION 267 OF 2001
CITATION NO. 2001 WAIRC 03450
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Claim for outstanding contractual
entitlements upheld
Mr AC Wilkins on behalf of the applicant
No appearance

_______________________________________________________________________________

Order.
HAVING heard Mr AC Wilkins on behalf of the applicant and
there being no appearance by the respondent, and having found
that the applicant was denied a contractual benefit to which
he was entitled,
NOW the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—
1. THAT the Respondent pay to the Applicant the sum
of $5 875.37, being the entitlement to outstanding
wages, accrued annual leave and the balance of payment in lieu of notice due to the Applicant.
2. THAT the Respondent pay to the Applicant the
amount specified at (1) above within 21 days of the
date of this order.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.

2001 WAIRC 03451
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
WEIMIN QIN, APPLICANT
v.
AMELIA & BOSTON WEST PTY LTD
TRADING AS AXIS INFORMATION
SYSTEMS, RESPONDENT
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
Wednesday, 8 AUGUST 2001
FILE NO/S
APPLICATION 272 OF 2001
CITATION NO. 2001 WAIRC 03451
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Claim for outstanding contractual
entitlements upheld
Mr AC Wilkins in behalf of the applicant
No appearance

_______________________________________________________________________________
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Order.
HAVING heard Mr AC Wilkins on behalf of the applicant and
there being no appearance by the respondent, and having found
that the applicant was denied a contractual benefit to which
he was entitled,
NOW the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—
1. THAT the Respondent pay to the Applicant the sum
of $3 511.12, being the entitlement to outstanding
wages and accrued annual leave due to the Applicant.
2. THAT the Respondent pay to the Applicant the
amount specified at (1) above within 21 days of the
date of this order.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.

2001 WAIRC 03452
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
COSMO SANTIC, APPLICANT
v.
AMELIA & BOSTON WEST PTY LTD
TRADING AS AXIS INFORMATION
SYSTEMS, RESPONDENT
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
WEDNESDAY, 8 AUGUST 2001
FILE NO/S
APPLICATION 278 OF 2001
CITATION NO. 2001 WAIRC 03452
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Claim for outstanding contractual
entitlements upheld
Mr AC Wilkins in behalf of the applicant
No appearance

_______________________________________________________________________________

Order.
HAVING heard Mr AC Wilkins on behalf of the applicant and
there being no appearance by the respondent, and having found
that the applicant was denied a contractual benefit to which
he was entitled,
NOW the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—
1. THAT the Respondent pay to the Applicant the sum
of $12 162.84, being the entitlement to outstanding
wages and accrued annual leave due to the Applicant.
2. THAT the Respondent pay to the Applicant the
amount specified at (1) above within 21 days of the
date of this order.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.

2001 WAIRC 03453
WESTERN
AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
MARTYN FRY, APPLICANT
v.
AMELIA & BOSTON WEST PTY LTD
TRADING AS AXIS INFORMATION
SYSTEMS, RESPONDENT
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
WEDNESDAY, 8 AUGUST 2001
FILE NO/S
APPLICATION 279 OF 2001
CITATION NO. 2001 WAIRC 03453
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_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Claim for outstanding contractual
entitlements upheld
Mr AC Wilkins in behalf of the applicant
No appearance

_______________________________________________________________________________
Order.
HAVING heard Mr AC Wilkins on behalf of the applicant and
there being no appearance by the respondent, and having found
that the applicant was denied a contractual benefit to which
he was entitled,
NOW the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—
1. THAT the Respondent pay to the Applicant the sum
of $6 196.57, being the entitlement to outstanding
wages including travel allowance and accrued annual leave due to the Applicant.
2. THAT the Respondent pay to the Applicant the
amount specified at (1) above within 21 days of the
date of this order.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.

2001 WAIRC 03512
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
MICHELLE
ANDREA
COLE
DIGNAM, APPLICANT
v.
INATURE AUSTRALIA PTY LTD,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
FRIDAY, 10 AUGUST 2001
FILE NO
APPLICATION 900 OF 2001
CITATION NO. 2001 WAIRC 03512
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

1

3

4

_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Claim for outstanding contractual
entitlements upheld
Mr AC Wilkins in behalf of the applicant
No appearance

_______________________________________________________________________________

Order.
HAVING heard Mr AC Wilkins on behalf of the applicant and
there being no appearance by the respondent, and having found
that the applicant was denied a contractual benefit to which
he was entitled,
NOW the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—
1. THAT the Respondent pay to the Applicant the sum
of $731.50, being the entitlement to accrued annual
leave due to the Applicant.
2. THAT the Respondent pay to the Applicant the
amount specified at (1) above within 21 days of the
date of this order.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.

Application alleging denied contractual
entitlements granted.
Mr D. Moss (as agent)
No appearance

_______________________________________________________________________________

2
2001 WAIRC 03454
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ANTHONY CHARLES WILKINS,
APPLICANT
v.
AMELIA & BOSTON WEST PTY LTD
TRADING AS AXIS INFORMATION
SYSTEMS, RESPONDENT
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
WEDNESDAY, 8 AUGUST 2001
FILE NO/S
APPLICATION 300 OF 2001
CITATION NO. 2001 WAIRC 03454

81 W.A.I.G.
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6

7

Reasons for Decision.
(Extemporaneous)
I am satisfied that Ms Dignam was employed by the
respondent and I am also satisfied in relation to the
following matters concerning her claim.
I am satisfied that for the period between Monday, 26
March 2001 to Wednesday, 11 April 2001, Ms Dignam
performed work for the respondent. That work was
performed pursuant to a contract of employment the terms
of which were the continuation of the previous fixed term
contract which had by then expired.
I am satisfied that the terms of Ms Dignam’s employment
continued because of the lack of any evidence of any
agreement between the parties to change any of the
conditions. It would seem to me that the only practical
consequence of Ms Dignam continuing to work after the
expiration of the term of the fixed term contract is that
she continued without a further fixed term. That is, her
contact really became a continuous and ongoing contract
of employment.
I therefore find that the wage that Ms Dignam was earning
at the period that I have indicated was $500.00 per week
and I therefore find that for the period between 26 March
2001 to 11 April 2001 that Ms Dignam performed work
but was not paid and is therefore owed the wages that
were earned between that time at the rate of $500.00 per
week. To that extent therefore I would declare that Ms
Dignam has been denied a benefit under her contract of
employment being wages for work performed for that
period of time.
I now turn to what is the second part of Ms Dignam’s
wages claim. The evidence is that from 11 April 2001
Ms Dignam attended a meeting of her work colleagues
where the news gradually disseminated that the
respondent was in trouble and that for the period between
11 April 2001 until in fact the termination of her
employment received by facsimile on 19 April 2001, Ms
Dignam was still employed. That is, no steps had been
taken by the respondent to terminate her employment.
She had not in any sense sought to terminate her
employment. It is merely that, by virtue of circumstances,
she was unable to attend the work premises, they having
been closed or locked up for whatever reason. She was
not contacted by the respondent to perform work in any
other location and the fact remains therefore that between
11 April 2001 to 19 April 2001 Ms Dignam did not
perform any work.
On that basis, I am not of the view that Ms Dignam can
succeed with a claim that she is entitled to be paid wages
as a benefit under her contract of employment if in fact
work was not performed.
However, it does seem to me to be quite arguable that by
virtue of Ms Dignam’s employment, Ms Dignam had as
a benefit under her contract of employment the
opportunity to work. There is limited authority to support
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such a proposition certainly in relation to persons who
maintain a career by virtue of their reputation, for
example, such as entertainers and so on where it is
important for them to perform their work in order to
establish a reputation and thus find further work and it
has been held that for such persons the opportunity to
work is indeed a benefit under the contract of
employment. That is not to say that the nature of Ms
Dignam’s employment is of an entertainment nature or
that those circumstances apply. However, it does seem to
me to be arguable that whilst a person is employed by an
employer where there is no right in law for an employer
to stand down an employee either with or without pay,
but in this case without pay, that it is quite a reasonable
proposition that such a person is being denied a benefit
under their contract of employment the benefit being the
opportunity to earn wages.
It does seem to me, that Ms Dignam is able to succeed
with a variation to her claim that Mr Moss has put to me
in his submissions and that is that the benefit that has
been denied to Ms Dignam is the right to earn wages she
having been ready, available and willing to do so between
11 April 2001 and 19 April 2001 and I am satisfied that
she should be awarded a monetary equivalent of the wages
she would have earned between that period as
compensation for the loss of the opportunity to earn them.
The contract of employment provided for eight weeks’
notice of termination. Ms Dignam was entitled to that as
a benefit under her contract and yet she merely received
the letter of termination given by Mr Hirschberg and no
payment in lieu. Accordingly, it is a benefit under her
contract of employment which she has been denied. An
Order will issue paying her that benefit.
The next item of the claim is a claim for pro-rata annual
leave. I am satisfied from the schedule that has been
provided, that being exhibit 11, that on the calculations
on that schedule, the claim for annual leave is $1,285.00.
The issue then arises as to whether or not the period for
which Ms Dignam did not perform work is service for
the purposes of annual leave. I suspect it is not, and indeed
that seems to be acknowledged in the way the schedule
has broken up the days of her employment in any event.
It does seem to be, however, consistent with the reasoning
in my earlier decision that Ms Dignam has an entitlement
to be compensated for the lost opportunity to provide
service between 11 April 2001 and 19 April 2001 and it
would seem to me that if the purpose of the compensation
of Ms Dignam for that matter is to be consistently applied
then Ms Dignam should not also lose by the lost
opportunity to work.
It would seem to be therefore that whether Ms Dignam’s
service for annual leave purposes is calculated only up to
and including 10 April 2001 and then Ms Dignam pursues
compensation, if that is the correct word, for the
opportunity to accrue service for annual leave purposes
as an alternate claim on the one hand or whether she
pursues the entire claim in relation to pro-rata annual leave
on the other does not seem to me to produce a significantly
materially different result. It therefore seems to me that
in these circumstances the appropriate Order to issue is
to declare that Ms Dignam has been denied a benefit under
her contract of employment that being pro-rata annual
leave on termination and that being a matter that is
provided for within the contract of employment.
Accordingly, the claim having been amended according
to those calculations it appears to me that it is appropriate
to make an Order that the respondent pay Ms Dignam
the amount of $1,285.00 by way of pro-rata annual leave
due upon termination of her employment.
The final claim is a matter of superannuation and as I
have indicated during the course of those proceedings
while a claim for a superannuation payment that arises
under the Federal Statute is a claim over which this
Commission has no jurisdiction, here the contract of
employment makes it clear that the superannuation
entitlement is an express provision and therefore I find
that it is a benefit that is due under the contract of
employment. It seems to me therefore that an appropriate
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Order to issue is to require the respondent to pay the
superannuation benefit due to Ms Dignam in accordance
with the contract of employment and that as I presently
understand it is set out in exhibit 4 and that is that it is to
be a payment made by the respondent to Westpac Business
Superannuation on Ms Dignam’s account, she having the
membership number which is set out in exhibit 4.

2001 WAIRC 03543
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
MICHELLE
ANDREA
COLE
DIGNAM, APPLICANT
v.
INATURE AUSTRALIA PTY LTD,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
WEDNESDAY, 15 AUGUST 2001
FILE NO
APPLICATION 900 OF 2001
CITATION NO. 2001 WAIRC 03543
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application alleging denied contractual
entitlements granted.
Mr D. Moss (as agent)
No appearance

_______________________________________________________________________________

Order.
HAVING HEARD Mr D. Moss (as agent) on behalf of the
applicant and there was no appearance on behalf of the respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979, hereby—
(A) DECLARES—
That Michelle Andrea Cole Dignam has not been
allowed by her employer benefits to which she is
entitled under her contract of employment;
(B) ORDERS—
(1) That iNature Australia Pty Ltd forthwith pay
Michelle Andrea Cole Dignam—
(a) The sum of $1,300.00 by way of unpaid salary due to her for the period 26
March 2001 to 11 April 2001;
(b) The sum of $600.00 by way of payment in lieu of the opportunity to earn
wages for the period 12 April 2001 to
19 April 2001;
(c) The sum of $1,285.00 by way of prorata annual leave entitlements due to
her under her contract of employment;
(d) The sum of $4,000.00 by way of payment in lieu of 8 weeks’ notice;
(2) That iNature Australia Pty Ltd forthwith pay
the sum of $1,345.00 into Michelle Andrea
Cole Dignam’s account at Westpac Business
Superannuation.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.
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2001 WAIRC 03552
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
KEITH ROSS GENTRY, APPLICANT
v.
COLES MYER LOGISTICS PTY LTD,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
THURSDAY, 16 AUGUST 2001
FILE NO
APPLICATION 1300 OF 2000
CITATION NO. 2001 WAIRC 03552
___________________________________________________________________________

Result
Representation
Applicant
Respondent

5

6

Claim of harsh, oppressive and unfair
dismissal dismissed
Mr P Winter
Mr A Burnett (of Counsel)

7

___________________________________________________________________________

1

2

3

4

Reasons for Decision.
The applicant says that he was harshly, oppressively and
unfairly dismissed from his employment as a store person
with the respondent at its distribution centre, and he seeks
reinstatement to a clerical position within the distribution
centre. He says that if the Commission finds that
reinstatement is impracticable then the applicant seeks
the remedy of payment of a contractual benefit of a
redundancy payment. He says that he has been made
redundant.
The applicant says that following an injury, accepted as
being a workers’ compensation injury, when he was
undertaking work in his position as a store person in the
distribution centre, he was provided with clerical work
as part of his rehabilitation. He says that the respondent
made a decision to retrain him into clerical work in June
or July 1999 when it was clear that he was unable to
return to his pre-injury work because of the injury. His
employment terminated prior to his rehabilitation being
complete. He says that s.84AA of the Workers’
Compensation and Rehabilitation Act 1981 (“W C and R
Act”) requires that the employer provide him with a
clerical position. He says that part of the respondent’s
unfair treatment of him is that it failed to provide him
with one of the clerical positions which became vacant
during the time when the respondent must have been
aware that he was not likely to be rehabilitated into the
store person’s duties and that even if he was not fully
competent to undertake the work, the respondent was
obliged to provide him with appropriate training to ensure
that he could undertake the work.
The respondent says that it has done all that could
reasonably be done in assisting the applicant. It says that
it held his position as a store person open for a period of
two years during which time his prospects of returning
to his pre-injury work were not finally determined. It says
that it has provided him with clerical work not as a
permanent position but as part of the rehabilitation
programme and in an effort to keep him productive for as
long as it possibly could. It denies that it has any obligation
to provide him with a clerical position and has not harshly,
oppressively or unfairly dismissed him. Further, the
respondent says that the applicant was not made
redundant. His store person position was kept available
for him and its inability to provide him with a clerical
position does not mean that he is redundant.
The evidence before the Commission as to the history of
the applicant’s injury, rehabilitation process and
termination is largely agreed. The facts are that on 7 May
1998 the applicant experienced pain in his left shoulder
while driving a forklift as part of his duties. Initially, he
did not report this as he hoped it would not be more than
a short term problem. However, he visited his general
practitioner, then Dr Goh, who on 3 June 1998, issued
him with a First Medical Certificate pursuant to the W C
and R Act. On that same day, Ms Noeleen Standley, the
respondent’s Human Resource Manager, prepared
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instructions to the Manager and supervisors of the area
in which the applicant worked and to the applicant, on
guidelines for a return to work on alternative duties and a
list of alternative duties. The duties included scanning
and sorting of stock; gatehouse duties with no manual
handling; painting the gatehouse using his right arm and
involving no stretching; photocopying for administration;
and rack audits.
In July 1998, the applicant had a non-work related foot
injury which added to the difficulties associated with his
shoulder. Some of the duties allocated to him as alternative
duties proved to be unsatisfactory because of his foot
problem.
Following a report by Dr Alan Home, an occupational
physician, alternative duties guidelines were considered,
and communications between Ms Standley and others
within the respondent’s operations sought to find suitable
alternative duties.
On 10 September 1998, MMI Insurance advised the
respondent that liability for the applicant’s workers’
compensation claim had been accepted.
In October 1998, the respondent was attempting to
increase the applicant’s duties to get him back to his
normal duties and requested permission from Dr Ooi, the
applicant’s then general practitioner, for this to occur. In
particular it sought clarification of his capacity for
physical warehouse duties, the hours he might be able to
perform the work, and any lifting and movement
restrictions and the like. Gatehouse and customer service
duties were being performed by the applicant in an effort
to keep him productive, and those duties were undertaken
on a temporary basis in the absence of their normal
occupants on leave.
At this time the applicant was performing some limited
stores duties combined with the other less physical duties.
In November 1998, a rehabilitation provider, Excel Safety
Ergonomics Rehabilitation Pty Ltd, through Mr Adrian
Carmody, had been appointed to work with the applicant
and the respondent to achieve the best prospects for the
applicant’s full return to work. By this time it was also
contemplated that surgery on the applicant’s shoulder may
be necessary.
In a memorandum dated 10 November 1998 to the
warehouse supervisors and to various management
personnel, Ms Standley advised of the need for them to
be proactive in looking for meaningful tasks for the
applicant.
On 11 December 1998, the applicant had surgery on his
shoulder and did not return to the workplace until March
1999.
When he returned to work in early March 1999, the
applicant was to do four hours work per day. In April
1999, Mr Carmody reported that “Dr Blum (the
applicant’s then general practitioner) is also of the opinion
that Mr Gentry is unlikely to return to the workplace
successfully in the longer term if he is required to return
to repetitive manual handling in accordance with his preinjury duties.” On 30 April 1999, Mr Carmody reported
to Ms Standley that amongst other things, “Mr Gentry
attended Mr Tony Jeffries (orthopaedic surgeon) for
review on 20 April 1999. Contact with Mr Gentry
following the review establishes that Mr Jeffries is passing
the medical and rehabilitation management back to the
general practitioner and he believes that Mr Gentry may
not reach his optimum capacity for a period of twelve
months post surgery but this has not been ratified in
writing.”
On 19 May 1999, Mr Carmody wrote to Dr Blum noting
that amongst other things, “when this case was discussed
with you by telephone on 12 April 1999 it was your
opinion that it would be appropriate to permanently
redeploy Mr Gentry into clerical duties given his age,
previous work history and recovery time and I agreed to
discuss this with the employer. He was also reviewed by
Mr Jeffries on April 1999, and it was his view that we
should allow 12 months recovery time from the date of
surgery before Mr Gentry will reach his optimum
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recovery.” He also reported that the applicant had a set
back due to over excursion and that he returned to work
for four hours a day.
At this point it seems that Mr Carmody was of the view
that “vocational rehabilitation could be very prolonged
if we aimed to return Mr Gentry to warehouse floor duties.
Furthermore, it would not be in the best interest of either
party if we should pursue this goal given the potentially
high risk of aggravation to the left or right shoulder
pathology. As his current duties will not transpire into a
permanent position I advise that it would be a good time
to start looking for a permanent clerical position within
the firm. This was discussed with Mr Gentry in the
workplace on 17 May 1999. While he has some initial
fear of moving from this current workplace, he could see
that there could be some short term and long term benefits.
Particularly, as he is not in a position to choose early
retirement, and it is likely he will achieve a capacity to
carry out full time clerical work.”
On 18 May 1999, the respondent advised Mr Carmody
that a short term clerical work trial would be available
from Monday, 24 May 1999 for a period of three weeks,
working in the Coles Distribution Centre. Mr Carmody
noted that, “this is seen as a good opportunity to allow
the applicant to accommodate redeployment in a gradual
manner.”
The applicant undertook this work trial and the reports
from his workplace supervisors noted his experience, his
diligence and his good attitude. It was anticipated that
the work trial and his approach to it would provide him
with a reference for any future position that he might
seek.
In July 1999, Excel, the rehabilitation provider, assisted
the applicant to prepare a resume. This was to be used by
Ms Standley in attempting to help the applicant to find
another job or a work trial at another site within the Coles
Myer group of companies. Ms Standley was to attend a
meeting of Human Resource Managers and Occupational
Health and Safety Co-ordinators from other companies
within the group and the work trials had already been
arranged for four weeks and four days for some clerical
work at the Coles Canning Vale Warehouse.
By August 1999 no other viable work opportunities had
arisen.
In September a number of things occurred. On 9
September 1999, Mr Carmody noted in a report to Ms
Leanne Edwardes of MMI Insurance that “unfortunately
in-house job canvassing has not been successful and this
has been followed up over the past two months.” It was
noted that by this time the applicant’s progress had largely
plateaued. On 22 September 1999, after being reviewed
by Mr Jeffries, the applicant met with Mr Carmody and
Dr Blum. Dr Blum expressed the view that in the longer
term, the manual handling stores duties previously
undertaken by the applicant would all be inappropriate
in the long term, and advised that the applicant’s options
for outside employment would be extremely limited given
his age and multiple injury history.
On 24 September 1999, there was a meeting between the
respondent and the applicant including the applicant’s
union delegate Mr Trevor Saunders. It was noted that the
rehabilitation funds were soon to be exhausted. At this
meeting, the applicant was advised that there was a clerical
position in Customer Service available for a period of 6
months but this would not be an on going position as he
would be relieving other workers on leave.
In respect of the six months temporary work, Mr Carmody
noted in his report of 11 November 1999 to Ms Edwardes
of MMI Insurance that at this meeting the applicant was
“aware of his position with the current legislation in that
his previous work position can be filled after a period of
twelve months if the employee has not returned to preinjury duties. Mr Gentry resolved to accept the offer from
the employer and he will negotiate his position thereafter
in the hope that a suitable position will come up within
the Coles/Myer Group at that time.” In his evidence, the
applicant acknowledged that this was discussed with him.

2581

23 On 13 October 1999, Dr Blum advised Ms Standley in a
discussion that “Keith will never get back to warehouse
work”.
24 For 6 months commencing in October 1999, the applicant
performed clerical work in the temporary position in
Customer Service in place of other employees on leave.
This was to end in March 2000 when the position would
be reviewed. The applicant initially thought that this
would mean that his employment would automatically
terminate at the conclusion of the temporary work but he
was advised that the situation would be reviewed at that
point.
25 The evidence indicates that from December 1999, the
applicant experienced increased pain in his left shoulder
and the prospect of further surgery was raised. This
surgery took place on 27 March 2000. It was anticipated
that after the further surgery, it would be a further 4
months before the applicant would reach “maximal
medical recovery”. At that time it was reported that it
was not possible to determine the extent of the permanent
disability.
26 In February 2000, Dr Alan Home said that it was unlikely
that the applicant would return to his pre-accident duties.
The applicant was unfit to return to work after the surgery.
27 By 16 June 2000, Mr Peter Campbell, the applicant’s
orthopaedic surgeon, reported that “I am confident that
with a due passage of time (the applicant) should be able
to resume all normal activities both work and
recreational”, and on 31 July 2000 that “I do not think
Keith is going to have any long term disabilities as a result
of this surgery. Keith’s work capacity should not be
negatively affected by the injury or this surgery.”
28 However, it is now clear from all other evidence that Mr
Campbell’s opinion was overly optimistic. The applicant
has not recovered and at the time of the hearing there was
no prospect of his returning to stores duties. He continued
to receive workers’ compensation payments and there was
no indication that these payments would cease in the near
future.
29 In July 2000, there was a discussion between Ms Standley
and Dr Blum about the applicant’s condition and
prospects. During the whole period since he first went
on workers’ compensation, the applicant’s warehouse
store person position had been kept open for him. He
was clearly unable to return to that position. Dr Blum
said to Ms Standley that the applicant was able to come
back to work on very limited hours and duties. Ms
Standley discussed the situation with management and
looked at all options across the distribution centre and
found no job, temporary or permanent, available for the
applicant within his capacity. The situation was discussed
with the insurer and with the respondent’s head office
and on 28 July 2000, the respondent met with the
applicant and his representative. The applicant was
advised that there was no further work available for him,
that his position had been kept open but that this was not
able to continue indefinitely. In those circumstances, his
employment was terminated. As noted, at the time of
hearing, almost 12 months later, the applicant was still in
receipt of workers’ compensation payments and there was
no impending cessation of those payments.
30 The Commission has heard evidence from the applicant;
Dr Blum, the applicant’s general practitioner after the
applicant had seen Dr Goh and Dr Ooi; Mr Adrian
Carmody, the applicant’s rehabilitation provider; Ms
Beverly Anderson, a former employee of Myer
Distribution Centre and a work colleague of the applicant
for some period of time; Joseph Bullock, Secretary of
the Shop, Distributive and Allied Employees Association
and a number of other unions; Noeleen Margaret Standley,
the respondent’s Human Resources Manager; and
Christopher John Sparks, the Distribution Centre Manager
for the respondent.
31 I have considered the evidence of all these witnesses,
having observed them as they gave their evidence. I am
satisfied that from the perspective of each of them, they
have given evidence to the best of their knowledge and
have been honest and forthright in that evidence. I have
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no cause to disbelieve the truthfulness of any of that
evidence except, in respect of opinion evidence of Ms
Beverly Anderson where she purported to know the
requirements of particular jobs available during the course
of the applicant’s injury and rehabilitation, and to know
the applicant’s skills. In particular her evidence regarding
her knowledge of a wages clerk position because she was
located in the office next door to a wages clerk, was
questionable. I have also taken into account the multitude
of medical certificates and reports, and other evidence
before the Commission.
I have considerable sympathy for the applicant’s situation.
He is a person in the last years of his working life and yet
is unable to work in the capacity in which he was engaged
by the respondent because of work related injury
associated with a degenerative condition. He has been
able to perform some clerical work during the course of
his rehabilitation process and has received comments
which reflect well on his diligence and enthusiasm for
the work.
Having said that though, the question which needs to be
answered is whether the respondent has unfairly exercised
its lawful right to terminate his employment in such a
way as to warrant the intervention of the Commission in
that termination.
Hindsight is a wonderful thing by which all matters can
be resolved. In hindsight it is possible to assess that the
applicant would never have been able to return to his pre
injury duties as a store person. However, none of the
parties had the benefit of hindsight during the course of
two years during which the applicant was undergoing
surgery on two occasions, physiotherapy, regular
treatment and medication, and was performing a range
of alternative duties to test his capacity to undertake those
duties and to provide him with meaningful work. He was
provided with a work trial and then, with his clear
knowledge and understanding, almost 18 months after
his injury, he was provided with 6 months work to replace
another clerical person who was absent on leave from
the Customer Service area. It was known to him and he
acknowledged in his evidence that this position was only
ever to be temporary and that the respondent would
examine his situation and the work availability at the end
of that period.
An examination of the applicant’s condition according
to medical and rehabilitation reports available to the
employer throughout a period of over two years shows
that there was no consistent line through those reports.
Only Dr Blum’s view contains the same theme—that the
applicant should not and could not return to his pre injury
duties. Other reports before the respondent make the
picture far less clear. Both Dr Blum and Mr Carmody
had particular views about the applicant’s future work
capacity. Mr Carmody’s view was based on Dr Blum’s
advice to him and Mr Carmody acknowledged that he
does not investigate these matters himself, he must rely
on the reports of others. Dr Blum’s first assessment,
reported by Mr Carmody on 13 April 1999 was—
“Dr Blum is also of the opinion that Mr Gentry is
unlikely to return to the work force successfully in
the longer term if he is required to return to repetitive manual handling in accordance with his pre
injury duties.”
I note that this comment is far from categorical and refers
to “returning to the work force in the longer term” if
certain things are done. (my emphasis) On 30 April Mr
Carmody reported Mr Tony Jeffries’s view—
“He believes that Mr Gentry may not reach his optimum capacity for a period of twelve months post
surgery, but this has not been ratified in writing as
yet.”
On 19 May, in a report to Dr Blum, Mr Carmody noted—
“He was also reviewed by Mr Jeffries on 19 April
and it was his view that we should allow twelve
months recovery time from the date of surgery before Mr Gentry will reach his optimum recovery.”
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38 Therefore, in May 1999, twelve months after the injury,
the information available to the respondent from the
applicant’s orthopaedic surgeon was that the applicant
would not reach his maximum capacity or optimum
recovery following surgery, for a further 5 months.
39 Mr Carmody also noted in his report of 19 May 1999,
the discussions he had with the employer regarding the
applicant’s vocational direction. He noted that “as his
current duties will not transpire into a permanent position
I advise that it would be a good time to start looking for
a permanent clerical position within the firm.” However,
at this time the applicant’s maximum capacity was not
known. In any event, at this point the respondent had
identified alternative duties for the applicant, was
providing him with opportunities for working within his
capacity, and was actively looking for opportunities for
him.
40 By September 1999, Mr Carmody was reporting that the
applicant’s “progress has largely plateaued”.
41 By February 2000, Mr Jefferies wrote that if certain
treatment did not settle the applicant’s shoulder then
further surgery might be necessary and this came to pass
on 27 March 2000 when Mr Peter Campbell undertook
that surgery. It was anticipated that it would be a further
four months before he could reach “maximal medical
recovery”, as indicated earlier. As noted earlier too, on
16 June 2000 and 31 July 2000 and Mr Peter Campbell,
the orthopaedic surgeon, made reports about the
applicant’s long term resumption of “all normal activities
both work and recreational” and that his “work capacity
should not be negatively effected by the injury or this
surgery.” It is now clear that his view at that time was
incorrect.
42 It is fair to say then that while Dr Blum’s view, apparently
formed around April 1999, may have been correct, with
hindsight, the employer had conflicting information
which meant that the situation was far from clear or
resolved. However, in July 2000 Dr Blum spoke to Ms
Standley about the applicant returning to work on
restricted alternative duties following his second
operation. At this time, the company examined the work
available and considered its options. There was no suitable
work for the applicant. The respondent had kept the
applicant’s job as store person open for two years and it
was now clear, notwithstanding Mr Peter Campbell’s
incorrectly optimistic reports, that the applicant would
not return to his pre injury duties and is still on workers’
compensation.
43 In those circumstances, having provided the applicant
with alternate duties for the purposes of rehabilitation,
seeking out and obtaining the work trial external of its
own operations, and then providing 6 months temporary
clerical work in the Customer Services area which expired
on the return of the incumbent from leave, the respondent
had no further work for the applicant. It was not obliged
to find or create a position for him, and he could not
return to his pre injury store person’s position which until
then had been held open for him. Accordingly, I am
satisfied that there is no unfairness to the applicant in
that he was not able to perform his job and the respondent
had no other work for him. The temporary work provided
to him was no longer available. The respondent has been
reasonable and has made real efforts on behalf of the
applicant. It has not treated him in a callous or
inconsiderate manner.
44 As Mr Carmody said in his evidence, rehabilitation is
not always successful. I am satisfied that reasonable efforts
were made by the respondent to rehabilitate the applicant
into a job. Although his particular attention may not have
been drawn to available clerical positions as they became
vacant, notices were placed on notice boards in the
applicant’s workplace and he could have applied for them
had he so chosen. I note that in September 1999, the
applicant clearly knew and understood that there was
nothing guaranteed for him past the six months temporary
customer service clerical work. He could have made
appropriate enquiries during that time. There is no
obligation on an employer to advise an employee of
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available jobs. In any event as noted above, and as noted
on a number of occasions within the evidence, available
positions were posted on the notice board and the
applicant would have had access to those except of course
when he absent from the workplace. Mr Carmody noted
in his evidence that there is no standard practice amongst
employers about notifying employees on workers’
compensation of positions that may be available. Further,
I accept the evidence of Ms Standley as to the reason
why she did not, as a general practice, notify employees
on workers’ compensation of positions available.
However, in the circumstances, Ms Standley on behalf of
the respondent made considerable efforts to assist the
applicant in finding alternate work.
Ms Standley made efforts to have other human resources
managers and others within the companies associated with
the respondent made aware of the applicant’s availability.
As to the suggestion that the respondent has breached
s.84AA of the W C and R Act, I note that these are not
proceedings for the enforcement of that Act. However, as
Beech C noted in Hoffman v Western Australian
Aboriginal Media Association (1999) (76 WAIG 3718)
the provisions of that Act can be a matter taken into
account by the Commission. Section 84AA of the W C
and R Act provides—
“84AA.—Employer to keep position available during
worker’s incapacity
(1) Where a worker who has been incapacitated by disability attains partial or total capacity for work in
the 12 months from the day the worker becomes
entitled to receive weekly payments of compensation from the employer, the employer shall provide
to the worker—
(a) the position the worker held immediately before that day if it is reasonably practicable to
provide that position to the worker; or
(b) if the position is not available, or if the worker
does not have the capacity to work in that
position, a position—
(i) for which the worker is qualified; and
(ii) that the worker is capable of performing,
most comparable in status and pay to the
position mentioned in paragraph (a).
Penalty: $5 000.
(2) The requirement to provide a position mentioned in
subsection (1)(a) or (b) does not apply if the employer proves that the worker was dismissed on the
ground of serious or wilful misconduct.
(3) Where, immediately before the day mentioned in
subsection (1), the worker was acting in, or performing on a temporary basis the duties of, the position
mentioned in paragraph (a) of that subsection, that
subsection applies only in respect of the position held
by the worker before taking the acting or temporary
position.
(4) For the purpose of calculating the 12 months mentioned in subsection (1), any period of total capacity
for work is not to be included.
[Section 84AA inserted by No. 48 of 1993 s.39.]”
That section of the Act is to be read as a whole and in
context. As Beech C noted—
“It requires the employer to hold the employee’s job
open for 12 months while the employee is in receipt
of worker’s compensation, and if the absence is less
than 12 months then they are able to return to work.”
As Mr Burnett, for the respondent, noted, the provision
in the W C and R Act modifies the common law of
frustration in that regard. The applicant’s period of
incapacity for his substantive position lasted at least two
years and was still ongoing at the time of the hearing. It
is never been my understanding that the W C and R Act
requires an employer to provide to an incapacitated
employee an alternative position where no position within
his capacity exists. Nor is the employer required to create
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a position beyond its operational requirements. It is not
required to restructure other positions and to remove and
reallocate duties for which the employee is fit and
qualified. It is not required to train an employee in other
skills to enable the employee to obtain other work. It is
often the case, though, that as part of the rehabilitation
process, an employer will make up a workload by
grouping together tasks and duties for the purpose of
providing work for a period to allow rehabilitation to be
pursued. This is what has occurred in the case of the
applicant’s clerical work in the time since his injury. In
addition, the applicant relieved others on leave in areas
of his capacity and ability.
In those circumstances, I am not satisfied that any conduct
on the part of the employer in respect of its obligations
under the W C and R Act, where that is relevant, has
contributed to any unfairness to the applicant.
As to the claim by the applicant that he was made
redundant, it was very clear that he was not. His
substantive position was held open for two years. His
clerical duties were only ever for rehabilitation purposes
and were temporary. This was known to the applicant. At
the time of the termination, the last work performed by
him in the Customer Services area was not redundant in
that it was no longer required to be done. On the contrary,
the incumbent had returned from leave.
In all of these circumstances, I am not satisfied that the
applicant was harshly, oppressively or unfairly dismissed
and he is not owed redundancy pay.
As to the question of notice, the applicant was unfit for
work at the time of termination of employment. He was
unable to perform work. He is not entitled to pay in lieu
of notice in those circumstances. In any event, he
continued to receive workers’ compensation payments and
was receiving them at the time of the hearing with no
indication that they would be discontinued in the near
future. Had he been paid in lieu of notice for the period
during which he was unfit, the applicant would have
received a double amount of pay, being workers’
compensation together with pay in lieu of notice for the
same period of time. This is not intended to be the
application of workers’ compensation payments.
There is the matter of whether or not the applicant told
Ms Standley that he did not want part-time work as part
of his rehabilitation. There is conflict in the evidence in
that regard. If there had been some misunderstanding
between Ms Standley and the applicant over that matter,
in the circumstances it has not been demonstrated that it
constituted unfairness to the applicant. I make no findings
as to whether or not this was conveyed to Ms Standley,
however in the scheme of things I am not satisfied that it
constitutes a matter upon which this matter would turn.
As to whether there was any procedural unfairness in the
manner in which the termination took place, from
September 1999 until March 2000, the applicant knew
that at the end of that temporary work the respondent
would have to review his situation and that there was no
guarantee of further work for him. He was invited to bring
his union representative to the meeting at which his
employment was terminated and there appears to have
been considerable discussion. I am not satisfied that there
has been any procedural flaw in the process adopted in
bringing about his termination of employment. However,
if I am wrong in that matter then I am not satisfied that it
would effect the overall position in respect of his
termination given the lengths to which the employer has
gone in attempting to accommodate the applicant’s
circumstances.
In all of the circumstances the application ought to be
dismissed.
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a friend. The applicant said she took a bundle of envelopes
for the customer and gave them to him. She said that she
did not realise there were three envelopes of photos rather
than two. The customer was inspecting the photographs
at the counter. The applicant said that she then rang up a
sale for two envelopes of photographs and not three that
were actually involved. The applicant testified that when
this was brought to her attention, she left the store, located
the customer, obtained the money from him and returned
to ring up the sale on the till.
6.

Ms Jodie Maloney, a supervising pharmacy assistant,
called by the respondent, said that she was present at the
time of this incident. She testified that she saw the
applicant serve the customer, a known friend of the
applicant. Ms Maloney said she noticed that the sale rung
up on the cash register was for the sum of $17.90, that
being two envelopes of photographs at $8.95 each. Ms
Maloney could not see how many envelopes were
involved, as they had been placed into a plastic bag and
the applicant’s hands were covering the bag. Ms Maloney
had some suspicions about this transaction. She offered
to take over the sale so the applicant could return to the
in-store training then being conducted. The applicant
refused this request.

7.

After advising the applicant that she should remove the
bottoms of the envelopes to take advantage of a
promotional offer by the developer, she noticed that there
were three sets of photographs in the bag. The applicant
ripped off the bottom slip from one of the envelopes and
shortly after, Ms Maloney saw the applicant tear off the
other two envelope bottoms and then give the envelopes
to the customer, which Ms Maloney said she did quickly.

8.

Being suspicious of this, Ms Maloney then checked the
tabs placed in the developer’s promotional box, and
retrieved three cut-off envelope tabs in sequential
numerical order. This was reported to the pharmacy
manager, Ms Eldon. Ms Maloney testified that she told
Ms Eldon what had occurred and that the applicant had
sold her friend three sets of photographs but only appeared
to have charged for two. Ms Eldon, also called to give
evidence, testified that she then approached the applicant
and asked her about the transaction. She said that the
applicant initially told her that there were only two sets
of photographs. Ms Eldon then produced the three
envelope slips in response to which, the applicant said
that one was already there previously. Ms Eldon replied
that the three sets of photographs had all been received
by the respondent pharmacy that day, to which the
applicant replied that the customer had paid for one role
of film the prior week, and was picking it up that day
also.

9.

It was Ms Eldon’s evidence that she told the applicant
that as the numbers on the slips were consecutive, they
must have been received that day, and this meant that the
three films were lodged for processing at the same time,
because of the sequential numbering. Copies of the slips
and their corresponding processing numbers were in
evidence.

___________________________________________________________________________

Result

Claim of harsh, oppressive and unfair
dismissal dismissed

___________________________________________________________________________

Order.
HAVING heard Mr P Winter on behalf of the applicant and
Mr A Burnett (of Counsel) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby orders—
THAT this application be, and is hereby dismissed.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner.
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Reasons for Decision.
This is a claim by the applicant pursuant to s 29(1)(b)(i)
of the Industrial Relations Act 1979 (“the Act”) that she
was unfairly dismissed by the respondent on or about 14
February 2001.
2. A preliminary issue was raised by counsel for the
respondent, that being whether the applicant was
dismissed to found jurisdiction in the Commission to
entertain the applicant’s claim.
Facts
3. The facts are relatively straightforward and as the
proceedings unfolded, were not largely in contest.
4. The applicant had been employed as a pharmacy assistant
at the Phoenix Pharmacy for about two years, with about
the latter six months of her employment being with the
respondent, which had acquired the business.
5. The events leading up to the applicant’s dismissal can be
briefly stated. On or about 13 February 2001, the applicant
was serving a customer involving the collection of three
sets of photographs that had been developed. The
applicant testified that on this day, she was involved in
some staff training. The customer, a person she knew,
came to collect the photographs. The customer was with
1.
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10. Ms Eldon testified that the applicant then said, without
looking her in the eye, that she had made a mistake and
that she would pay for it herself. A short time later, Ms
Eldon noticed the applicant leaving the pharmacy, saying
she was going to the toilet and took the key. Some time
later, the applicant returned, said she had found the
customer and produced the balance of the money. Ms
Maloney was standing in the dispensary at the time of
the conversation between the applicant and Ms Eldon and
said she heard and saw the events. She generally
confirmed in her evidence, what Ms Eldon had said.
11. As a result of what they had seen, and by inference, their
refusal to accept the applicant’s explanation, contact was
made with the proprietor, Mr Caffey. This contact was
made in the context on the evidence, of other concerns
about the applicant’s honesty and performance, the subject
of previous oral and written warnings to the applicant,
also in evidence.

81 W.A.I.G.
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12. Ms Eldon said she was very angry with the applicant and
explained the situation to Mr Caffey. She testified that
she was certain there had been no mistake and that the
applicant had intended her conduct. Ms Eldon also told
Mr Caffey about the applicant’s previous warnings for
not following the customer discount policy and other
performance issues, that had been raised with her. Mr
Caffey advised Ms Eldon that he would deal with the
matter.
13. The next morning on 14 February 2001, Mr Caffey
telephoned the applicant on her mobile telephone. The
applicant was driving to work and pulled over to speak
with Mr Caffey. Mr Caffey said he had been advised of
the events on the day previous regarding the photographs,
and he had given her every opportunity to change her
ways. He said he could no longer tolerate her dishonesty.
He asked the applicant to explain what had happened.
The applicant said that the photos had been paid for so it
was not theft. Mr Caffey did not agree. He indicated to
the applicant in this conversation that he would give her
two choices. The first choice was that she could resign
and if she chose to, he would pay her entitlements
amounting to about three weeks wages. The applicant’s
evidence was that she understood that she would receive
a cheque for three weeks wages.
14. The other option presented to the applicant was that he
would report her conduct to the police, she would be
charged with theft, and would be dismissed. The
applicant’s evidence was that she was not concerned about
the police being raised in the discussion as she said she
had not stolen anything. Mr Caffey testified that when he
asked the applicant which option she wanted the applicant
laughed and said she would resign. The applicant did not
attend the pharmacy that day. Mr Caffey said that the
applicant did not seem emotional or upset at the end of
their telephone conversation. The applicant said that she
was and was crying as she drove back to her home.
15. The next day, on 15 February 2001, the applicant attended
the respondent pharmacy to collect her cheque. She saw
Ms Eldon. Ms Eldon, who had been previously informed
by Mr Caffey that the applicant had resigned, requested
the applicant’s letter of resignation. The applicant told
her she did not know what to write. Ms Eldon testified
that she said to the applicant to write that she resigned
from the pharmacy, unless she had anything else to say.
She gave the applicant some paper and a pen following
which, the applicant wrote out her letter of resignation
and was given a cheque. When opening the envelope
containing the cheque, the applicant saw that the cheque
was not for the amount agreed. Apparently, the applicant
had less annual leave entitlements than Mr Caffey
originally thought. A telephone conversation then took
place between the applicant and Mr Caffey, where after
some discussions, Mr Caffey agreed to adjust the cheque
to include the additional three weeks pay. A fresh cheque
was then drawn and given to the applicant.
16. Following the new cheque being given to the applicant,
both Ms Eldon and Ms Maloney testified that the applicant
created somewhat of a scene by saying in a loud voice as
she was leaving the pharmacy, that she was not a thief;
Mr Caffey had not heard the last of this; and she would
take the matter further.
17. Ms Eldon telephoned Mr Caffey to report on what had
occurred. In light of this, he immediately telephoned the
applicant to ask her what was going on as he thought
there was an agreement. The applicant continued to deny
she had stolen anything. Mr Caffey requested the applicant
to fax him a letter acknowledging that she had received
the cheque and that this finalised all matters between them.
He said that if she did not do this then he would cancel
the cheque. Mr Caffey testified that the applicant agreed
to this. Shortly thereafter, Mr Caffey received a further
telephone call from the applicant, advising that she would
only write such a letter if she could cash the cheque first.
Mr Caffey responded by saying words to the effect that
he “was finished playing games and not to bother
presenting the cheque because he would be cancelling it
the next day”. This apparently occurred.
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Findings and Conclusions
18. Whether an employee has been dismissed for the purposes
of attracting the Commission’s jurisdiction in matters of
this kind depends on the facts. There needs to be a
conclusion on the facts that in the case of a resignation,
the employee had no real choice but to resign: A-G v
Western Australian Prison Officers’ Union of Workers
(1995) 75 WAIG 3166; Mohazab v Dick Smith Electronics
(No 2) (1995) 62 IR 200. Some reference was made by
counsel for the respondent to a decision of Beech C in
Dyer v Solahart Industries Pty Ltd (1998) 78 WAIG 745,
in which Beech C concluded, in relying on Prison
Officers’, that cases of “resign or be dismissed” and
breaches by an employer of the implied duty of being a
good and considerate employer, will be held to be
“constructive dismissals”. With respect, I disagree. In
my opinion, whether such will be the case depends on
the facts. It is to be noted that Rowland J, (with whom
Kennedy and Anderson JJ agreed) in Prison Officers’,
observed at 3169 that whether or not a “constructive
dismissal” falls within the category of an unfair dismissal
for the purposes of the Commission’s jurisdiction, will
turn on the facts of the case. His Honour further observed
at 3169—
“This case, it seems to me, falls into the category of
case which is usually described as a “resign or be
fired” type of case. That type of case will usually, if
it involves improper conduct, at common law, cause
the resignation to be voided so that there is in fact
no dismissal or termination of employment.”
19. There may be cases in which there is a request for a
resignation accompanied initially by a threat of dismissal,
but other events intervene, such as negotiation on terms
for a resignation. Depending on the circumstances,
although such a case may be seen as a “resign or be fired”
case at first blush, in reality, it may well be open to
conclude that it was the intervening event of the
negotiations that then actuated the resignation, and not
any threat of dismissal itself.
20. In my opinion, having regard to the totality of the evidence
in this case, it could not reasonably be said that the
applicant’s decision to resign in the circumstances in
which it occurred, was truly at her own initiative. There
was no real alternative because the respondent made it
plain that she was going to be dismissed summarily and
the police would be involved and I find accordingly. There
were therefore two elements involved in this case, the
threat of the police being involved, and the threat of
summary dismissal. There was no offer by the respondent
for the applicant to have time to consider her position or
to get advice. There was no negotiation as to the position.
The respondent did not want the applicant back on the
premises working. I find accordingly. In my opinion, this
case invokes the principles discussed in the Prison
Officers’ case.
21. Counsel for the respondent also submitted that the
applicant’s contract of employment came to an end
without any action by the employer, because of the
applicant’s repudiation of the contract of employment. I
am not persuaded by this submission. The contemporary
state of the authorities in the Australian context, strongly
points to the adoption of the “elective” approach to
repudiation of contracts of employment, and not the
“automatic” approach. That is, as with the repudiation
of any contract, the innocent party has two options, they
being to accept the repudiation and take steps to bring
the contract to an end, or, to affirm the contract. The
contract does not automatically come to an end on the
repudiation: See generally Macken, McCarry and
Sappideen’s The Law of Employment 4th Ed at pp215219 and the authorities there cited.
22. In this case, the respondent, in light of what it considered
to be the applicant’s repudiation of the contract of
employment by her misconduct, took steps to bring it to
an end, thus accepting the repudiation.
23. I therefore conclude that the applicant was dismissed. I
am also of the view that in light of the applicant leaving
the employment of the respondent effectively
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immediately, and not being paid any of her accrued
entitlements, that the dismissal should be regarded as
summary in nature. So characterised, the respondent bears
the evidential burden of establishing the conduct on which
it relies, to justify the summary dismissal: Newmont
Australia Ltd v Australian Workers Union (1988) 68
WAIG 677.
In the alternative, even if it could be said that the applicant
truly resigned, it was clear on the evidence that the
resignation was procured, at least in part, based upon Mr
Caffey’s representation to the applicant that she would
be paid three weeks wages. That was certainly the
applicant’s understanding of the position. In cancelling
the cheque, the respondent repudiated that agreement. I
do not think it open for the respondent to now rely upon
an agreement, in circumstances in which it itself has
repudiated one of its terms. It would be, in my opinion,
contrary to equity and good conscience for it to do so.
However, having concluded that the respondent dismissed
the applicant, I am far from persuaded that the dismissal
was, in all of the circumstances, harsh, oppressive and
unfair. I accept the respondent’s evidence in relation to
the various performance and conduct issues dealt with in
the evidence of Ms Eldon. Indeed, these were largely
admitted by the applicant, to her credit. These incidents
included an occasion of deliberately lying to the
respondent about the use of the respondent’s staff discount
policy. The applicant received two written warnings about
performance and conduct issues. Moreover, I am
persuaded on the balance of probabilities, that in relation
to the photographs incident, the respondent had a
genuinely held belief, based on reasonable grounds that
being the direct observation of the incident, that the
conduct complained of actually occurred: Bi-Lo Pty Ltd
v Hooper (1992) SAIR 342; Sangwin v Imogen Pty Ltd
(1996) 40 AILR at 3-388.
Nor am I persuaded that the applicant has been denied
procedural fairness in relation to her summary dismissal:
Byrne v Australian Airlines Ltd (1995) 61 IR 32 at 43.
Accordingly, the application must be dismissed and I so
order.
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Order.
HAVING heard Ms J Harding on her own behalf and Mr D
Howlett of counsel on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.
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Mr P Brunner (of Counsel)
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Reasons for Decision.
Mrs Christine Zephyr Jamieson applied to the
Commission on 17 January 2001 for an order pursuant
to section 29(1)(b)(i) of the Industrial Relations Act, 1979
(the Act) on the grounds that she was dismissed unfairly
from her employment with Jadebay Corporation t/a EziGro Orchids on 22 December 2000. The applicant says
she commenced her employment with the company on
23 May 2000 in the position of nursery hand. There was
no written contract of employment. The employment
arrangements were worked out between Mr Kevin Butler,
the owner of the nursery, and Mrs Jamieson.
Mrs Jamieson says that she was paid $12.50 per hour
and worked an average of 22.5 hours per week on
Monday, Wednesday and Friday each week. She also
worked an additional seven hours each week on Saturdays
and was paid, she says, $120 in cash for the Saturday
work. Mrs Jamieson did not seek reinstatement to her
job and instead sought compensation in the amount of
$6,339.
The terms of Mrs Jamieson’s claim were succinctly laid
out in her original application. It states as follows—
“I was employed by Mr Butler on the verbal understanding that I could have a full time job if there was
enough money. An advertisement was placed in the
newspaper and he employed a 39 year old woman
with no experience. I had no knowledge of the advertisement and at the time I was employed as casual.
Mr Butler employed me because I am the President
of the Cymbidium Club of WA. He wanted the
Cymbidium club to host a national show and to the
best of my knowledge, thought if he employed me
with the promise of full time employment I would
have the best interest of the orchid nursery at heart.
The members of the club decided against the show
and Mr Butler wrote two letters of complaint, one
attacking me personally. Not content with that at the
meeting on the 7th of December he attacked me and
tried to discredit me. I defended myself at the meeting and on the 9th of December I was told that my
job would finish around Christmas time. My employment was terminated on the 22nd of December.
It is very hard to find employment at this time of the
year. I was the only staff member willing to work on
Saturdays and Mr Butler was very happy that I did.
There was never any criticism of my work in the
whole time I was employed”.
Put simply Mrs Jamieson alleges that Mr Butler employed
her because she says, as President of the Cymbidium club,
he thought she was in a good position to secure a national
show which would have been, she says, of benefit to his
nursery financially. She alleges that when it became clear
that the national show would not occur, Mr Butler advised
her that her job would finish around Christmas time.
The respondent in reply denies the allegations made by
the applicant and says that the applicant was initially
employed as a casual and continued as a casual throughout
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all her employment. The respondent says that the applicant
was originally employed for the flowering season being
approximately May to October annually (depended on
the season) and then her employment was continued to
complete a task cataloguing plants. The respondent says
her employment was due to terminate at completion of
that task or at Christmas time.
Evidence was given on behalf of the applicant by herself
and by Mr Edward Brinkworth, a committee member of
the Cymbidium club. Evidence on behalf of the
respondent was given by Mr Butler, Ms B Butti, the
Manageress for Ezi-Gro Orchids and Ms Jeanette Deans,
the retail manager for Ezi-Gro Orchids.
This matter came on for conference pursuant to s.32 of
the Act on 28 March 2001 and 30 April 2001. The matter
was not settled at conference and was referred to hearing.
One issue dealt with at conference was whether Mrs
Jamieson’s employment was award covered. The applicant
in addition to her application lodged documents in the
Commission on 17 April 2001 to amend her application
to state that she was a part time employee and hence
claimed also underpaid wages, holiday pay and payment
for public holidays. The Commission advised the parties
in conference that Mrs Jamieson’s employment was
covered by the Horticultural (Nursery) Industry Award
No. 30 of 1980. This award states at clause 3—
“This Award shall have effect throughout the State
of Western Australia and shall apply to all Employees employed by the respondents in the
classifications contained in Clause 5—Wages of this
award.”
It was made clear to the parties both at conference and at
commencement of hearing that the matters to do with
unpaid wages pursuant to the award were matters for the
Industrial Magistrate’s jurisdiction. I should note that at
hearing the respondent similarly maintained that this
award applied to Mrs Jamieson’s employment.
A principal point of contention between the parties was
whether the applicant was employed as a casual for the
term of her employment or on a part time basis. Clause 8
of the award deals with casual employees and states—
“(1) A Casual Employee shall mean an employee who is
engaged and paid as such and except as otherwise
provided in this award, a casual employee shall be
paid the ordinary hourly rate prescribed for the classification of work performed with the addition of 20
percent.
(2) The service of a casual employee may be terminated
by one hour’s notice, given by either side, on any
day.
(3) A casual employee shall not receive any of the entitlements prescribed in Clause 14.—Absence
Through Sickness, Clause 15.—Holidays and Annual Leave, Clause 20.—Long Service Leave, Clause
21.—Bereavement Leave and Clause 25.—Maternity Leave of this award.”
The award at clause 9 deals with part time employees. It
states—
“(1) An employee may be employed from week to week
on a part time basis for less than 38 hours in each
week but for not less than 3 hours on each day and
shall be paid for each hour worked in proportion to
the rate of wage prescribed in Clause 5.—Wages of
this award and subject to Clause 14.—Absence
Through Sickness, Clause 15.—Holidays and Annual Leave and Clause 20.—Long Service Leave of
this award, shall be entitled to be paid for non attendance on the grounds of personal ill health,
holidays, annual leave and long service leave, in the
same proportion as the number of hours worked bears
to the hours prescribed in Clause 10.—Hours of this
award.
(2) A part time employee may work additional hours of
his/her weekly contract of service at ordinary rates,
subject only to the normal provisions applying to a
full time employee, where the employee has previously indicated a willingness to work extra hours or
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where the extra hours were arranged prior to the
completion of the employee’s previous contracted
working day. Provided that a part time employee shall
not be required to work an extra day/part day over
and above his/her weekly contract of service.”
Mrs Jamieson says in her application and in her evidence
that she was engaged on a casual basis. She was paid as a
casual throughout her employment. Her contention is that
due to the consistency of her days and hours worked she
was in fact not a casual but a part time employee. It is not
clear from her application and her evidence, however,
her contention would also seem to be that she was
promised continuing employment. She says she was
advised that she would be employed full time should there
be enough money to do so.
The applicant clearly fell within the classifications of
horticultural employee under the award.
An employee is not necessarily a casual employee simply
because they are labelled as such (Philip Thomas Squirrell
v Bibra Lakes Adventure World Pty t/a Adventure World
(1984) 64 WAIG 1834). This is but one of the indicia for
determining whether an employee is casual. The
respondent refers to the decision of Gregor C in Philip
James Bitter v Y.Y.H. Holdings (1997) 78 WAIG 2984.
The decision deals with the matters that need to be
examined in deciding casual employment as described
by the Full Bench in The Metals and Engineering Workers
Union Western Australia v Centurion Industries Ltd
(1996) 76 WAIG 1287 @ 1288 These include—
“a. The classifying name given to a worker initially accepted by the parties.
b. The provisions of the relevant award.
c. The reasonable expectation that work would be available to him.
d. The number of hours worked per week.
e. Whether his employment was regular.
f. Whether the employee worked in accordance with a
roster published in advance.
g. Whether there was a reasonable and mutual expectation of continuity of employment.
h. Whether notice is required by an employee prior to
the employee being absent on leave.
i. Whether the employer reasonably expected that work
would be available.
j. Whether the employee had a consistent starting time
and set finishing time.”
It is clear and uncontested that Mrs Jamieson commenced
work as a casual. There is dispute between the parties as
to her actual working hours, however, it is clear that her
days and hours worked were left for her to settle. It is the
case put by the respondent, which I accept, that Mrs
Jamieson’s employment was reasonably regular up until
the conclusion of the flowering season in October 2000.
Thereafter her employment was less regular during the
time which she was undertaking her cataloguing exercise.
The clearest expression of this is seen in [Exhibit CJR3]
which is an extract from the wages book between July
2000 and December 2000. The payments are reasonably
regular in the amounts up until October 2000 and then
vary somewhat after that. It is the applicant’s own evidence
that she clocked off at different times during that period.
The evidence of Mr Butler, Ms Butti and Ms Deans is
that her finishing time varied for at least that period and
was not the same as other employees. It is the evidence
of Mrs Jamieson and Mr Butler that there was no roster
to which Mrs Jamieson worked. It is also the evidence of
both these witnesses that if she chose to take time off she
was not paid for that time and was not paid for public
holidays. Mrs Jamieson says that she had no expectation
of being so paid. In relation to the issue of whether her
employment could have reasonably been expected to
continue, this is largely premised on what Mrs Jamieson
says was the prospect of full time employment. This is
clearly a great point of contention with her and from which
she draws a great sense of unfairness in relation to the
employer’s treatment of her. However, her own evidence
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is that she was not given a firm offer of full time
employment but rather that full time employment was a
possibility. I find that at all times Mrs Jamieson’s
employment was casual in nature.
14 Due to the nature of this matter the issues just addressed
have great bearing on whether Mrs Jamieson was or was
not dismissed unfairly. Where there are conflicts in the
evidence of Mr Butler and Mrs Jamieson I would prefer
the evidence of Mr Butler. His evidence is clear, consistent
and plausible. The evidence of Mrs Jamieson revolves
greatly around matters to do with the Cymbidium club
and the conflicts that arose between Mr Butler and Mrs
Jamieson concerning club business and the national show.
I have no doubt that Mrs Jamieson was a good worker
and that is uncontested. However, I also have no doubt
that whilst the conflicts over club business soured the
relationship between Mrs Jamieson and Mr Butler, they
did not determine the employment relationship. The
seasonal nature of the work, the availability of work and
the profitability of the business were the important factors
in determining what work Mrs Jamieson received.
Credible evidence has been given on behalf of the
respondent to this effect. In short Mrs Jamieson was
employed on a casual basis for the flowering season and
the cataloguing task. Her employment was therefore
limited and due to finish, albeit she hoped to obtain a
full-time position and did not. In that sense her
employment came to a natural conclusion. For all of the
reasons expressed I do not find any unfairness in the
termination of Mrs Jamieson’s employment and I would
dismiss the application.
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Order.
HAVING heard Mrs C Jamieson on her own behalf and Mr P
Brunner of counsel on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
3
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Reasons for Decision.
This is an application made pursuant to section
29(1)(b)(ii) of the Industrial Relations Act, 1979 (the Act).
The applicant, Ms Tamara Kockernack worked for Abacus
Calculators (WA) Pty Ltd (the respondent) from 29
September 1999 until her resignation effective on 25
January 2001. The applicant worked as a teleseller of
equipment to high schools and book shops. The applicant
alleges that she is due three quarters of a bonus of $4333
for the period November 2000 to January 2001. The
respondent says that as the applicant did not work the
full trimester, ie inclusive of February 2001, she is not
entitled to the bonus payment. The amount sought is
$3,249.75 gross.
The contract for the period in question is at [Exhibit
TAK1] and the relevant sections are as follows—
“Bonus paid will be calculated on profit budget not
sales budget.
Budget will run over 3 Trimesters
EG 1. July 2000 to October 2000
2. Nov 2000 to February 2001
3. Mar 2001 to June 2001
At the end of the first trimester, if the profit budget
is made then you will receive $3333 bonus
At the end of the second trimester if the profit budget
is made you will receive an additional $4333 bonus.
At the end of the third trimester if the profit budget
is made, you will receive an additional $3333 bonus.
If the profit budget has not been made in the first
trimester, you are still eligible to receive the bonus
if it is made up in trimester two, in addition with
trimester two’s profit budget.
Same applies with trimester three.
At the end of the financial year (30th June 2001), an
additional bonus will be paid if you—
Achieve 10% over profit budget for the total year—
you will receive $2000 bonus.
Achieve 15% over profit budget for the total year—
you will receive $3000 bonus.”
It is common ground that the profit budget for the trimester
in question was $125,770. It is also common ground that
at the conclusion of her employment, Ms Kockernack
was $1,120 below the profit budget, to that point in time.
Monthly projections of profit budgets were discussed
between supervisor and subordinate to monitor sales
progress against targets.
The applicant says that sales that she had worked on,
prior to resigning to take up full time study meant that
she would have exceeded the profit budget for the
November to February trimester by $8046. She says that
on this basis the bonus of $4333 would have been due
and she claims three quarters of that bonus having worked
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there for three quarters of the trimester. It is not in dispute
that the bonuses were paid at conclusion of the trimester
if the profit budgets as expressed in the contract were
met. Ms Kockernack’s contention instead is that when
she commenced employment with the respondent, she
was advised that she would not receive a bonus in the
first period of her work because that work had been
performed by her predecessor and sales would go to her
bonus. Her evidence is that this did not occur as her
predecessor was substantially under budget and the
difference could not be made up, hence the bonus was
not payable. Her reasoning is that the work she completed
in January meant that the profit budget for the trimester
was ultimately met and so she should receive part payment
for the time she worked. This is disputed by the
respondent.
Ms Serafino, the National Sales Manager for the
respondent and supervisor of the applicant says that she
advised Ms Kockernack that her bonus would not be paid
for the trimester when Ms Kockernack put in her letter of
resignation [Exhibit AMS3]. Ms Kockernack in crossexamination denied this. However, in response to
questions by the Commission said that it was not clear
cut that she was told that she would not be paid the bonus
prior to her departure. Having viewed Ms Kockernack
and Ms Serafino give evidence I find it is more probable
that Ms Kockernack was advised prior to resigning that
she would not be paid the bonus for the November to
February trimester. In other words the applicant knew
that failure to complete the trimester would mean she was
not paid the commission or part thereof.
This does not mean that the applicant was not entitled to
the bonus. However, the contract on its face is clear. A
bonus, not part of a bonus, is paid at the end of the
trimester if the profit budget for that trimester is met. If it
is not met but is met in the subsequent trimester along
with the profit budget for that trimester then the two
bonuses for those two trimesters are paid at that time.
This is what the contract expresses and there was no
evidence to the contrary.
In the decision of Reginald Simons v Business Computers
International Pty Ltd 65 WAIG 2039, the acting President
says—
“The jurisdiction of the Commission which is
founded by proceedings brought under Section
29(b)(ii) of the Act is judicial. It is not arbitral or
legislative. The Commission’s jurisdiction is thus
limited to the ascertainment of existing rights by a
determination of whether or not an employee has
been denied a benefit, not being a benefit under an
award or an order, to which the employee is entitled
under a contract of service.
Invariably contracts of service which operate free of
the prescriptive effects of an award or order will be
conceived and born in negotiations which are not
exhaustive of the remedies which are to apply to the
resolution of every conceivable incident. Accordingly
although the Commission’s jurisdiction in proceedings such as these is judicial, there is always room
for the Commission to grant relief which has at its
roots the ascertainment of rights and obligations
which can fairly and properly be implied as terms of
the contract of service. In proceedings under Section 29(b)(ii) of the Act it is not therefore necessary
for an employee to rely upon an express term whether
oral or written where the law otherwise recognises
that there is legitimate room for the implication of
the term relied upon by an Applicant.”
Even if I were not to find that the contract is clear in its
expressed terms, which I do not do so, I do not consider
that I can imply into the contract on the evidence before
me that three quarters of the bonus payment should have
been paid. There is no credible evidence that a part
payment has been otherwise made to another employee,
or to the applicant at anytime. There is no credible
evidence that the applicant was advised at anytime that
she would get part payment under the contract. The
evidence concerning who was responsible for the
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February figures is not conclusive in the applicant’s
favour. The basis upon which Ms Kockernack asserts her
claim is that she did work towards the proper budget for
that trimester and she was told on commencing her
employment that she would not get the benefit of the work
of others in her initial trimester. Exhibit AMS1 is her
initial contract of employment which was altered effective
1 October 2000. The alteration however only relates to
the amount of the bonus not the terms of the bonus. I do
not consider based on this inconclusive evidence that it
is legitimate to imply into the contract some part payment
of the bonus.
For all of the above reasons I would dismiss the
application.
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Reasons for Decision.
The respondent in this matter is a business involved
primarily in marine and motor trimming, with
involvement in the assembly and installation of seats for
marine passenger vessels. The applicant, Mr Lockley,
claims that he was dismissed by it on 4 July 2000. He
claims that his dismissal was unfair on the basis that—
“The applicant’s services were suddenly terminated
by oral notice given by Mr Beurteaux, one of the
principals of the respondent. No reasons pertaining
to the applicant’s performance were given. Only one
week’s pay was offered at the time. There was no
redundancy. The applicant was able and willing to
continue working.”
The respondent denies that Mr Lockley was ever its
employee. Rather, the respondent maintains that in 1993
it engaged as a contractor the business known as Frank
Lockley Motor Trimmers, a business name held by Mr
Lockley in partnership with his wife. That relationship
continued after 1996 with Skyzone Pty Ltd, being a
proprietary limited company formed by Mr Lockley and
of which he is a director, and which carried on the business
of Frank Lockley Motor Trimmers.
The Commission has endeavoured to assist the parties to
resolve this matter by agreement to no avail. The
Commission required Mr Lockley to provide Further and
Better Particulars of his claim to be an employee and,
after some delay due to Mr Lockley’s current employment
in Broome, the matter was listed before the Commission
to determine only the preliminary point as to whether Mr
Lockley was an employee of the respondent for the
purposes of the claim he has made in the Commission.
Mr Lockley himself gave evidence. For the respondent,
evidence was given by Kenneth William Beurteaux, the
founder of the respondent, Paul Andrew Hanlon, a
chartered accountant, Neil Gordon Howe, a financial
advisor to the respondent and other companies and
individuals, and from Rodney Beurteaux the Managing
Director of the respondent.
I find the facts of this matter to be as follows. Mr Lockley
had an earlier association with the respondent having
completed a five-year apprenticeship with it ending in
approximately 1973. After completing his apprenticeship
he worked with the respondent as a marine and motor
trimmer until his resignation in approximately 1975. On
his evidence, he resigned because he wanted to be selfemployed.
On 12 February 1992, Mr Lockley registered the business
name of Frank Lockley Motor Trimmers (FLMT) and
commenced operating that business. He carried on that
business with Pamela Patricia Lockley. Mr Lockley admits
that he was an employee of FLMT.
In 1993, Mr Ken Beurteaux approached Mr Lockley to
return to the respondent. Mr Lockley’s evidence of that
discussion is that FLMT would carry out jobbing work
doing marine and motor trimming for clients of
Beurteaux. Mr Beurteaux’s evidence is that he offered
contract work to Mr Lockley. Mr Beurteaux was unshaken
on this point and his evidence is consistent with Mr
Lockley’s own evidence that he wished to continue with
FLMT. There was no written contract between Mr
Lockley and Beurteaux. The arrangements entered into
were entirely oral. I find as a fact that when Mr Lockley
returned to the respondent in 1993 he did so with the
intention that he would operate via FLMT.
In the immediate period after his return Mr Lockley did
not work at Beurteaux full-time. On some occasions after
1993, Beurteaux did not have enough work for Mr
Lockley and he was not paid on those occasions. He
operated his own business during the times that he was
not working at the respondent. Shortly thereafter,
Beurteaux had sufficient work to keep Mr Lockley
occupied full-time.
Mr Lockley’s evidence is that FLMT declined as a
business and that he closed his own workshop. However,
I also find that FLMT has continued to exist. On 20
February 1996 a company called Skyzone Pty Ltd was
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registered with Mr Lockley as a director. On 12 March
1996, Skyzone Pty Ltd became the owner of FLMT
(exhibit D).
10 When Mr Lockley commenced working at Beurteaux,
Mr Lockley initially submitted invoices for the work
performed. He was paid weekly. He was paid a set hourly
rate of $14 to $15 per hour from 1993 rising to $17 to
$18 per hour in 2000. The respondent paid Mr Lockley’s
remuneration by cheque made out to FLMT, and later
Skyzone Pty Ltd, deposited into the respective accounts
in those names. PAYE tax was not deducted. No group
certificates were issued on behalf of the respondent for
Mr Lockley. Further, Mr Lockley paid initially PPS tax
via FLMT and Skyzone Pty Ltd. Mr Lockley did not
receive, and did not request to be paid for, paid annual
leave or sick leave. On two occasions he took leave for
the purposes of annual leave but was not paid for that
period of time, and did not request to be paid for that
period of time. The respondent covered Mr Lockley under
its workers’ compensation insurance. As well, Mr Lockley
maintained his own income protection insurance. The
respondent paid superannuation on Mr Lockley’s behalf
pursuant to the Superannuation Guarantee legislation.
11 Work was allocated to Mr Lockley by Mr Rodney
Beurteaux. All work was done at Beurteaux’s premises.
Mr Lockley states that he could, if he needed to, determine
what projects were done first but he generally referred
back to Mr Rodney Beurteaux to find out the priorities.
He did not have to do that however (transcript p.83). Mr
Rodney Beurteaux’s evidence is that he did not give Mr
Lockley directions how to perform the work. Mr Rodney
Beurteaux had the authority to check the quality of the
work once completed and occasionally did so (exhibit Q,
paragraph 40). I accept the evidence of Mr Rodney
Beurteaux that he did not give directions on how to
perform the work. Mr Lockley states that he was not
supervised and told how to do the work. In this regard, I
acknowledge that Mr Lockley, as a tradesperson, would
not require day-to-day direction in his work.
12 Mr Lockley worked when he wished to. Beurteaux did
not require him to work on particular days or at particular
times or for particular durations. For example, Mr Lockley
worked on public holidays although he was not told he
had to do so (transcript p. 52). The workshop was not
always open on public holidays.
13 Mr Lockley did not quote for any individual job, or
individual jobs. Further, as Mr Reyburn pointed out, Mr
Lockley was not offered work on the basis that it would
only last until the completion of a particular job. There
was no expected completion date and Mr Lockley’s
engagement (to use a neutral term) was ongoing. Mr
Lockley did not advertise for other work outside of the
work he performed for Beurteaux.
14 Mr Lockley supplied only his own labour. On no occasion
did he supply alternative labour during times he was
absent from the respondent on leave. Further, Mr Rodney
Beurteaux is quite clear in his evidence that he expected
Mr Lockley to work for the respondent personally and
would not have accepted any alternate worker supplied
by Mr Lockley unless he knew that alternate worker. As
a matter of fact Mr Lockley, or more correctly Skyzone
Pty Ltd, did employ Mr Orme for a short period of time.
However, from the evidence, Mr Orme was a British
citizen who was working at the respondent’s premises on
a visa which permitted him to work for Beurteaux only
for 3 months. At the conclusion of that period, Beurteaux
asked Mr Lockley to employ Mr Orme pursuant to an
arrangement whereby Beurteaux would reimburse Mr
Lockley for the wages paid by Skyzone Pty Ltd to Mr
Orme, and for the purpose of allowing Mr Orme to
continue to work at the respondent notwithstanding the
limitation of his visa. I therefore do not regard Mr Orme
as an example of Mr Lockley not providing personal
service. Nevertheless, it is an example of Mr Lockley
having the capacity through his company to employ
persons. That capacity is not characteristic of an
employee.
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15 All of Mr Lockley’s work for the respondent was
performed at the respondent’s premises. Mr Lockley
initially worked on the tools. Mr Lockley supplied all of
the tools that were the usual tradeperson’s tools necessary
to perform the job. Any larger equipment, for example an
industrial sewing machine, was supplied by the
respondent.
16 Over a period of time he was given more responsibility
and took on the role of organizing other persons (labelled
by the respondent as “other contractors that we had”
(transcript p. 195)). He was given the title of Production
Manager. Mr Rodney Beurteaux gave Mr Lockley a
business card describing him as its Production Manager.
Mr Beurteaux requested Mr Lockley to interview other
persons to perform work on Beurteaux’s behalf at
Beurteaux’s premises. Further, with the authority of the
respondent, and in its name, he terminated the
employment of persons working at the premises. Mr
Lockley also had a key to the respondent’s premises.
17 Mr Lockley was given a utility motor vehicle belonging
to the respondent for use at work and for travelling to
and from the respondent’s premises. The respondent
reimbursed Mr Lockley for the cost of the fuel for the
motor vehicle.
18 The respondent sent Mr Lockley to Hong Kong to re-do
some work for a client’s ferry. The respondent paid all of
Mr Lockley’s expenses in connection with that work.
19 When it decided to bring the relationship to an end, the
respondent gave Mr Lockley one week’s pay in lieu of
notice.
Conclusions
20 Mr Lockley will be an employee for the purposes of his
application if he falls within the definition of “employee”
in the Industrial Relations Act 1979. Relevantly, that
definition provides that an employee means—
“Any person employed by an employer to do work
for hire or reward …”
21 The proper application of that definition requires the
application of the tests at common law of what is an
employee: Transport Workers Union of Australia v.
Readymix Group and Others (1981) 61 WAIG 1705. It is
first necessary to ascertain whether Mr Lockley was an
“employee” within the ordinary notion of that term,
namely, “any person employed by an employer to do work
for hire or reward” (ibid, per Wallace J. at 1706). The
essence of a contract of service is the supply of the work
and skill of a person (Humberstone v. Northern Timber
Mills (1949) 79 CLR 389 at 404; see too Western
Australian Builders’ Labourers, Painters and Plasterers
Union of Workers v. RB Exclusive Pools Pty Ltd t/a Florida
Exclusive Pools (1996) 77 WAIG 4 at 6).
22 It is unfortunate that there is no single test for determining
whether Mr Lockley was an employee of the respondent.
Both Mr Reyburn, who appeared for Mr Lockley, and
Mr Howlett who appeared for the respondent, referred to
the indicia which have been relied upon to determine
whether a person is or is not an employee, and reference
will necessarily be made to these indicia in what follows.
The circumstances of each case will determine the weight
to be given to the various indicia but the “ultimate question
will always be whether a person is acting as the servant
of another or on his own behalf and the answer to that
question may be indicated in ways which are not always
the same and which do not always have the same
significance” (Stevens v. Brodribb Sawmilling Company
(1985-1986) 160 CLR 16 per Wilson and Dawson JJ at
37).
Control
23 It is clear that the right of an employer to control what
the employee shall do, and how the employee shall do it,
is a test well recognised by authority and of long standing
(TWU v. Readymix, above, Stevens v. Brodribb Sawmilling
Company, above, and see too AMP v. Chaplin (1978) 18
ALR 385 at 387; ABLF v. Brajkovich (1991) 71 WAIG
23; CMEU v. V.R.D. Contracting (1988) 68 WAIG 1015).
It is also clear that it is not the only test, but that it is a
prominent factor. The test is to see whether there was
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ultimate authority over the person in the performance of
his work which resided with the employer—not whether
in practice the work was in fact done subject to a direction
and control exercised by an actual supervision
(Humberstone v. Northern Timber Mills, above per Dixon
J at 404). It will be enough if there is scope for control
over even incidental matters (Zuijs v. Wirth Brothers
Circus, (1955) 93 CLR 561).
24 The evidence is that Mr Lockley was allocated his work
by Mr Rodney Beurteaux. Mr Beurteaux did not supervise
his work as such. However, Mr Lockley is a tradesman
and Mr Beurteaux is not. The issue is not whether Mr
Beurteaux told Mr Lockley how to do the work of a motor
trimmer. It is whether there was ultimate authority over
Mr Lockley in his work, over even incidental matters.
The evidence does not permit a firm conclusion regarding
the scope of Mr Rodney Beurteaux’s ultimate authority
to control Mr Lockley. Mr Lockley’s evidence is that in
1993 it was he, himself, who decided whether on any
given day he would work at Beurteaux or complete his
own business. He did not have to advise Beurteaux if he
was not going to attend. He was certainly working full
time at Beurteaux at the time of his “dismissal”, however,
his evidence is that was because Beurteaux has enough
work for him to do and it was his choice how much of
that work he wanted to do (transcript pp. 47 and 65). It
was he who decided to increase the hours he worked
(transcript p. 66). His hours were not set for him. His
hours varied significantly (transcript p. 67). Although he
would work on weekends only if requested (which
suggests control), he worked public holidays and it was
his decision whether or not to do so (which does not
suggest control). Mr Lockley decided which jobs were
to be done, including who would do particular jobs.
25 Mr Lockley was required to attend meetings, and did so,
but he could as a contractor be required to attend meetings
in order to be kept informed of new work to be done (cf.
AMP Society v. Allan (1978) 52 ALJR at 411). Although
Mr Rodney Beurteaux would not have accepted any
alternate worker supplied by Mr Lockley unless he knew
that alternate worker, it may not be uncommon for a
principal to exercise control over the identity of
subcontractors in this way: TWU v. Readymix Group,
above at 1717.
26 I am not persuaded that the evidence shows that Mr
Lockley was subject to control such that he was likely to
have been an employee of the respondent.
Mode of Remuneration
27 The evidence that an hourly rate was paid, as distinct
from a payment for work completed, may be more
characteristic of a contract of service because it may
suggest that there is some degree of control to ensure
efficient performance: WA Carpenters and Joiners,
Bricklayers and Stoneworkers Industrial Union v.
Hauswirth ( 1981) 61 WAIG 862 at 863. However, it
depends on the nature of the particular contract (TWU v.
Readymix Group, above at 1717). Mr Lockley was paid
weekly. However, it is significant that Mr Lockley
presented, at least initially, invoices to Beurteaux for work
performed. He did not, at least at that time, sign a
Beurteaux time sheet. If he signed a Beurteaux time sheet
subsequently (transcript p. 30), none were presented in
evidence. Further, the payments made were not made to
Mr Lockley at all. They were made initially to FLMT
and later to Skyzone Pty Ltd. As Mr Lockley conceded,
if FLMT got the payment, it was FLMT which was doing
the work (transcript p. 82). He was not paid if there was
no work available, although this event occurred more at
the commencement in 1993 than later. Nevertheless, as I
understand the evidence, that would be the circumstance
throughout if no work was available.
28 Further, the existence of the business FLMT, and later
the company Skyzone Pty Ltd, are very strong indicators
against Mr Lockley being an employee of Beurteaux.
There are authoritative decisions to the effect that the
ability of a person to incorporate a company, or the
existence of a partnership, is certainly unusual in an
employer/employee relationship, if not absolutely
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inconsistent with it: AMP Society v. Allan (1978) 52 ALJR
at 410; Barro Group Pty Ltd v. Fraser [1985] VR 577 at
580. That is not to say that those factors are conclusive
evidence that there was not an employer/employee
relationship. The partnership and taxation arrangements
may have simply reflected Mr Lockley’s desire to avoid
the incidence of income tax. If that is the case and the
true nature of the relationship was employer and employee
then those factors may be divorced from the contract and
the contract would still be correctly characterized as a
contract of service (Alman v. Unwin [1983] WAR 157
per Olney J at 164-165; Jennings Industries v. Negri
(1982) 64 FLR 35 at 43/33). Certainly Mr Lockley’s
consistent evidence is that he was motivated principally
by taxation motives in the partnership and company
structures. There may have been other benefits, for
example, if Mr Lockley was not paid personally then he
would not have a liability to pay child support (transcript
p. 54), but the desire to lessen his taxation was the primary
consideration. However, in this case I am not persuaded
that these factors ought be “divorced from the contract”.
They remain strong indicators against Mr Lockley being
an employee of Beurteaux.
29 Even though Mr Lockley’s work was paid by the hour,
and paid regularly, the evidence of remuneration as a
whole does not persuade me that Mr Lockley was an
employee.
Provision of tools, equipment
30 The fact that Mr Lockley supplied the tools ordinarily
expected of a tradesman is not determinative of this issue.
It is not uncommon for awards of this Commission to
prescribe that a tool allowance be paid to a tradesman
employee who provides his or her own kit of tools and
that allowance may form part of the ordinary wage (see
re Electrical Contracting Industry Award (1997) 77 WAIG
1510). The provision of tradesman’s tools therefore may
be characteristic of an employee or a contractor. There is
little evidence to show the extent to which other equipment
was essential to the job and from which it might be
concluded that the provision of an industrial sewing
machine is a significant factor in this case.
Taxation
31 Mr Lockley paid no tax himself, or if he did, it was the
PPS arrangement characteristic of a contractor. He was
not given a group certificate. He sought to take advantage
of tax benefits which are not characteristic of, nor available
to, an employee. Rather, they are characteristic of a
principal and contractor: TWU v. Readymix Group above
at 1718.
Entitlements
32 Mr Lockley was not entitled to, nor did he claim while
working at Beurteaux, annual leave, sick leave or
additional penalty rates for weekends or public holidays.
While this is characteristic of a contract for services, it
may also be characteristic of a casual employee. I have
not found this factor to be decisive.
33 Beurteaux did include Mr Lockley in its workers’
compensation insurance and paid a superannuation
entitlement on his behalf. Both of these factors are
characteristic of an employer/employee relationship.
However, Beurteaux has produced in evidence advice it
has received that it is obliged to make those payments to
contractors (exhibits N and O). Without commenting
directly on that evidence, it has persuaded me to attach
less weight overall to these factors in the context of this
case.
Manner of termination
34 Mr Lockley was given one week’s pay in lieu of notice.
This is characteristic of an employer dismissing an
employee, not the giving of notice to a contractor.
The Organization test
35 The test of considering whether a person was part of the
other party’s organization as a guide to whether or not he
or she was an employee of that organization has been
questioned: Stevens v. Brodribb Sawmilling, above per
Mason J at 27-28. However, it is in this case a useful
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heading to take into account the following facts which
suggest that Mr Lockley was part of Beurteaux’s
organization. I do not view these in isolation from the
factors already considered above.
Mr Lockley was given the use of a Beurteaux motor
vehicle to travel to and from work. Beurteaux reimbursed
him for the petrol used. He was given by Mr Rodney
Beurteaux a Beurteaux business card describing him as
Beurteaux’s Production Manager. Mr Lockley was not
responsible for warranty work if work was faulty. Mr
Lockley was sent by Beurteaux to Hong Kong at
Beurteaux’s entire cost to remedy a seat in a client’s ferry.
Mr Lockley was not penalised if a job was not completed
on time. Mr Lockley had a right to hire and fire, subject
to Mr Beurteaux’s authorisation, other persons who
worked at Beurteaux.
In my view, these facts argue that Mr Lockley was
Beurteaux’s employee. However, they also serve to
illustrate that the indicia in this case, as is not unusual in
cases where the relationship between the parties is
disputed, provide indications both for and against Mr
Lockley’s claim that he was an employee of Beurteaux.
His claim is certainly arguable as the facts mentioned in
the preceding paragraph reveal. Beurteaux cannot validly
complain about the circumstances in which it finds itself
in these proceedings if it gives Mr Lockley a right to hire
and fire its own staff, provide him with its own vehicle,
call him its Production Manager and give him its own
business card saying so. I include in this comment the
evidence that Beurteaux, via Mr Howe, wrote a letter to a
bank on Mr Lockley’s behalf to assist him with a loan
and another letter to the DPP to allow Mr Lockley to be
paid for “wages lost” due to attending court.
These facts nevertheless are to be seen in a context of the
case as a whole. In my view, while some indicia point to
Mr Lockley being an employee none of them, including
the somewhat limited control able to be exercised by Mr
Rodney Beurteaux over Mr Lockley, have been decisive.
In such a situation, I have found the intention of the parties
to be significant. Beurteaux asserts that it did not intend
an employment relationship. For Mr Lockley’s part, he
had made it abundantly clear that he has deliberately
sought to maintain the taxation benefits which arise from
his business FLMT. He sought to do so when he initially
returned to Beurteaux and continued to do so. They are
the taxation benefits which are not available to an
employee. I am not persuaded that Mr Lockley is as
unaware of the consequences of his intention as Mr
Reyburn has submitted. Mr Lockley actively sought at
his own initiative to create Skyzone Pty Ltd which became
the proprietor of FLMT. Mr Reyburn makes the point
that FLMT eventually wound down. It is true that there
is no evidence that Mr Lockley actively pursued FLMT’s
business interests outside of his work for the respondent.
However, that appears to be entirely consistent with the
evidence that the respondent had sufficient work to enable
Mr Lockley to work at its premises full-time. The
submission that FLMT wound down, therefore does not
strengthen the argument that Mr Lockley became an
employee of the respondent.
Further, Mr Lockley’s evidence that Skyzone Pty Ltd is
now defunct and does not have an Australian Business
Number is simply not correct. The documents put to Mr
Lockley in cross-examination by Mr Howlett forced Mr
Lockley to admit, grudgingly in my view, that Skyzone
Pty Ltd currently exists and also that from 1 November
1999 it had an Australian Business Number (transcript p.
48 and exhibit A). Furthermore, Mr Lockley’s
maintenance of FLMT was not a mere paper arrangement
or something of a sham. In contrast to the facts considered
by the Full Bench of this Commission in Western
Australian Builders’ Labourers, Painters and Plasterers
Union of Workers v. RB Exclusive Pools Pty Ltd t/a Florida
Exclusive Pools (1996) 77 WAIG 4, the use of the PPS
taxation rate by Mr Lockley and the creation of FLMT
and of Skyzone Pty Ltd was deliberately done by Mr
Lockley for his own purposes and was not initiated by
Beurteaux.
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40 In my view this is firm evidence that Mr Lockley has
retained to the end the relationship between him and
Beurteaux which was first established. That relationship
was distinct from the relationship he had with it when he
was employed as an apprentice. The contrast between
his working conditions when he was an apprentice, that
is, when he was an employee, and his return in 1993 are
acknowledged by him to be different (transcript p. 38).
He did not want to give up his own business (ibid.). He
returned to Beurteaux on the understanding that he could
continue his own business and he submitted invoices to
Beurteaux of his work in the name of FLMT. He did not
want to become an employee. Indeed, in order to continue
the tax benefits he enjoyed he needed to avoid becoming
an employee of Beurteaux: Ferguson v. John Dawson &
Partners (Contractors) [1976] IRLR 346 per Lawton LJ
at 351. While the frequency of his work and the nature of
it moved from hands-on work to allocating work to others,
the evidence as a whole does not persuade me that
anything changed in the essential relationship between
Mr Lockley and Beurteaux. He did not return to Beurteaux
in 1993 as an employee and was not somehow converted
to an employee because he chose to work at Beurteaux
full-time and not advertise for other work.
41 Mr Lockley conceded under cross-examination,
reluctantly in my view, that it was his choice that he
worked only for the respondent—
Mr Howlett—
When you worked for John Davies and the other
people that you worked for when you— just immediately after you went back to Beurteaux in 1993,
did you have approval to work for those other
people?—I didn’t need approval from Beurteaux
Australia.
Why not?—I wasn’t working full time for Beurteaux
Australia. What I did outside of Beurteaux Australia
had nothing to do with them.
What were your working hours—what were your
set working hours at Beurteaux Australia when you
first went back?—Basically 8.00 till 4.30 when the
work was there.
But didn’t you tell us earlier that you juggled your
hours amongst the other work that you were
doing?—Yes, I did.
So it wasn’t just a matter of when Beurteaux had the
work, was it, it was a matter of when you were available, wasn’t it?—Well, that also had part to do with
it, yes.
Yes. So you had the ability to tell Beurteaux I’m not
available next week, didn’t you?—I did, yes, and
they had the ability to do the same to me.
Yes. And that situation continued right through,
didn’t it? You said there was no change. That—that
situation continued right through, didn’t it?—It did,
apart from the fact that I had worked full time for
Beurteaux—
But that was your choice, wasn’t it?—I never—I
never worked anywhere else.
So it was your choice, though, wasn’t it?—Yeah,
due to the amount of work we had. That’s correct.
(transcript p. 47)
42 The fact that it was Mr Lockley’s choice whether or not
he worked at the respondent’s premises is a choice
consistent with him being a contractor. It may also be
consistent with him being a casual employee. However,
the evidence as a whole does not suggest that Mr Lockley
was a casual employee or that he regarded himself as
casual employee of the respondent. In the context of this
case, the fact that Mr Lockley had a choice whether or
not he worked at the respondent’s premises is a choice
inconsistent with him being an employee of the
respondent.
43 Furthermore, Mr Lockley admits in evidence that he
regarded himself as an employee of FLMT. It is
unarguable that Mr Lockley cannot be both an employee
of FLMT and at the same time be an employee of the
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respondent. Mr Lockley’s admission is significant in that
context.
44 Against that background, the indicia which might point
to Mr Lockley being an employee lose some of their force.
For those reasons, Mr Lockley was not an employee for
the purposes of the Industrial Relations Act 1979. It
follows that his claim in this Commission is not valid.
The Commission does not have the jurisdiction to deal
with his claim and an Order will issue to that effect.

2001 WAIRC 03446
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
FRANK ARTHUR LOCKLEY,
APPLICANT
v.
BEURTEAUX (AUSTRALIA) PTY
LTD, RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
WEDNESDAY, 8 AUGUST 2001
FILE NO.
APPLICATION 1114 OF 2000
CITATION NO. 2001 WAIRC 03447
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application alleging unfair dismissal
dismissed for want of jurisdiction.
Mr J. Reyburn (of counsel)
Mr D. Howlett (of counsel)

_______________________________________________________________________________

Order.
HAVING HEARD Mr J. Reyburn (of counsel) on behalf of
the applicant, and Mr D. Howlett (of counsel) on behalf of the
respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979 hereby orders—
THAT the application be dismissed for want of
jurisdiction.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

2001 WAIRC 03730
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
JO-ANN MORRISON, APPLICANT
v.
SUZANNE GRAE CORPORATION
PTY LTD, RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
TUESDAY, 11 SEPTEMBER 2001
FILE NO
APPLICATION 467 OF 2001
CITATION NO. 2001 WAIRC 03730
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application for an adjournment
dismissed.
Mr B. Stokes (as agent)
Mr M. O’Connor (as agent)

_______________________________________________________________________________

1

Reasons for Decision.
The substantive matter before the Commission is a claim
by Ms Morrison that she has been unfairly dismissed and
also that she has not been paid a benefit under her contract
of employment. The hearing of the matter is due to
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commence on 17 September 2001. The parties attended
a conference before the Commission on 28 May 2001 at
which, with the agreement of the parties, they were to
continue their discussions in an endeavour to resolve the
matter. If the matter was not resolved by 2 July 2001 the
respondent was to file and serve Further and Better
Particulars. In turn, within 14 days of the receipt by Ms
Morrison of the Further and Better Particulars, Ms
Morrison was to have filed and served a Reply to those
Particulars including the detail of the respondent’s alleged
repudiation of the contract of employment upon which
Ms Morrison relies to claim that she has been dismissed.
The matter was not resolved. The hearing listed for 17
September 2001 is to deal with the issue of jurisdiction
while days in December have been set aside in the event
that the issue of merit is to be dealt with.
The respondent’s Further and Better Particulars were filed
in the Commission on 4 July 2001. On 27 August 2001
the respondent’s agent, Mr Uphill, wrote to Mr Stokes
who is Ms Morrison’s agent stating that—
“Despite a reminder on 20 August 2001, I have still
not received your answering submission that was due
to be forwarded to me by 16 July 2001.
Unless I receive the documentation by the end of
this week, I will not have adequate time to prepare
for the hearing scheduled for 17 September 2001
and accordingly, I will be requesting the Western
Australian Industrial Relations Commission adjourn
the hearing.”
On 4 September 2001 Mr Uphill wrote to the Commission
informing the Commission that the answering statement
had not been received by him and that he is not able
adequately prepare for the hearing—
“Accordingly, I hereby request that the matter be adjourned and understand that the applicant is now
residing in Queensland”.
The applicant’s Reply was filed in the Commission on 7
September 2001. The Commission has been advised
verbally by Mr Stokes that the application for
adjournment is opposed.
An application for an adjournment is within the discretion
of the Commission. Where the refusal of an adjournment
would result in a serious injustice to one party an
adjournment should be granted unless in turn this would
mean serious injustice to the other party (Myers v. Myers
[1969] WAR 19). The ground in support of the
adjournment is that the respondent has insufficient time
to adequately prepare for the hearing. Of itself, a failure
to provide a reasonable opportunity to prepare for a
hearing could result in a serious injustice to a party. There
is no submission from, or on behalf of, Ms Morrison that
the adjournment would result in a serious injustice to her.
The request for an adjournment is therefore to be
approached as follows. The Notice of Hearing for 17
September 2001 was sent to the parties on or about 5
June 2001. The period of time between then and now
would provide more than adequate time for a party to
prepare for the hearing. If the respondent’s request for an
adjournment is because Ms Morrison’s Reply, which
ought to have been filed in the Commission on or about
16 July 2001 (allowing for the filing of the respondent’s
statement in the Commission on 4 July 2001 and time
for the service of that document) was not filed and made
available to the respondent until at least 7 September 2001,
much will depend upon the extent to which the Reply
contains issues not known to the respondent and of which
it may have had 5 or 6 working days’ notice.
In the absence of any detail regarding the precise issues
upon which the request for an adjournment is made, the
resolution of this issue is not straightforward. Ms
Morrison’s application is accompanied by a 41 paragraph
statement. It is not immediately apparent to the
Commission which of the matters referred to in Ms
Morrison’s Reply are not embraced within the scope of
the statement attached to her original application. As such,
it is also not immediately apparent what serious injustice
is caused to the respondent. Accordingly, the request for
an adjournment is not granted.
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That does not say that the fact that Mr Stokes did not file
Ms Morrison’s statement until some 7 weeks after the
date initially agreed at the conference before the
Commission does not pass unnoticed. No explanation or
apology was forthcoming regarding the late filing of the
document. However, it is not a matter of granting the
adjournment merely because the document was filed late.
Rather, it is a matter of assessing the consequence upon
the respondent of the late filing, and that will depend
upon the content of the document.

2001 WAIRC 03472
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
PATRICK ROLAND MORITZ,
APPLICANT
v.
HOME AGAIN ENTERPRISES PTY
LTD, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
THURSDAY, 9 AUGUST 2001
FILE NO
APPLICATION 458 OF 2001
CITATION NO. 2001 WAIRC 03472
___________________________________________________________________________

Result
Representation
Applicant
Respondent

Applicant
unfairly
Compensation awarded.

dismissed.

Mr P.R. Moritz appeared on his own
behalf
No appearance for the Respondent

___________________________________________________________________________
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Reasons for Decision.
(Ex Tempore)
This application was filed in the Commission on 13th
March 2001, when Patrick Roland Moritz (the Applicant)
sought orders from the Commission against Home Again
Enterprises Pty Ltd (the Respondent).
The history of the matter is as follows: After the date of
filing the Applicant filed, as is required by the Industrial
Relations Commission Regulations 1985 (the
Regulations) a declaration of Service.
At the completion of 28 days from the time the application
was filed, there had been no Notice of Answer and
Counter-Proposal (an Answer) filed by the Respondent.
On 4th April the Registry wrote to the Respondent at the
address given in the application, and drew its attention to
the necessity to file an Answer in the matter. No Answer
has ever been filed.
This matter was allocated to the Commission as
constituted on 17th April 2001, and on 18th April a letter
advising that a conference had been convened was sent
to the Respondent at the address shown on the application,
that is Home Again Enterprises Pty Ltd, 4 Beadon Close,
Ballajura. There was further correspondence from the
Commission to the Respondent on 10th May 2001. This
was after the Applicant had advised the Commission, by
letter dated 3rd May that he thought that the Respondent’s
principal was now located in the United States of America.
Again, the Commission wrote to the Respondent, advising
that a conference had been convened for 19th June 2001.
The Respondent was told in that letter that it could well
be that failure to attend that conference would result in
the matter being referred for hearing in its absence. The
letter of 10th May was returned to the Commission by the
postal service, undelivered.
On 18th May the Applicant was advised by letter that there
was no response from the Respondent to the efforts made
by the Commission to contact its principal, and the matter
would be listed for hearing for 23rd July 2001.
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A Notice of Hearing was prepared and served upon the
Respondent in accordance with the requirements of
Regulation 89, that is, by pre-paid post, on 23rd July 2001.
That Notice of Hearing was also returned undelivered by
the postal service.
The Applicant has now appeared at the hearing, and has
requested that the Commission exercise the powers vested
in it by the Industrial Relations Act, 1979 (the Act) and
hear the matter in the absence of the Respondent. Section
27(1)(d) provides that the Commission can proceed to
hear and determine a matter, or any part of it, in the
absence of any party who has been duly summoned or
duly served with a notice of the proceedings.
However before it does the Commission is required to
satisfy itself that it is right in the circumstances to do so,
and make findings accordingly. Relevant is whether the
applicant was duly served with a Notice of Hearing. The
Regulations provide that it is good service if the
documents of the Commission advising date of hearing
are served by leaving the document at the principal place
of business or principal office in the State of a respondent
or alternatively by pre-paid post [Regulation 89(2)(6)]. I
find the latter form of service has occurred in this case.
There has been a history of the Respondent failing to
attend to this matter, firstly by failure to file an Answer
and then, as detailed, failure to take part in any of the
proceedings or respond to any of the correspondence that
the Commission has sent it.
I find that the Respondent has been duly served with a
Notice of Hearing. In view of the antecedent history of
this matter, I am prepared to exercise the powers vested
in Section 27(1)(d) of the Act, and proceed to hear and
determine the matter in the absence of the Respondent.
The Commission has decided that it will hear this matter
in the absence of the Respondent. The Applicant has given
evidence. I have listened carefully to his evidence. There
is no reason to conclude that he has not told the
Commission the truth about what happened to him. I find
that he is a credible witness and a witness of truth.
There is no evidence led in opposition to what was put to
the Commission and so therefore I conclude, on the
balance of probabilities, that it is more likely than not
that the events as the Applicant has described them,
occurred.
What he said is that he obtained employment in the
Respondent’s business.
He made arrangements to work as a chef, commencing
on 12th July 2000. His duties included cooking, stock
control, supervision of staff, rostering, and for the last 3
months of his engagement, he managed the business. He
therefore, in that position, knew how the business was
being run. He had no indication at all that on 12th March
2001 the business would be shut down. He says he
attended for work, and the locks had been changed. He
made some inquiries and was told the principal of the
Respondent, Patrick James Muller, is no longer in
Australia. The Applicant felt that Muller’s absence would
only be for 3 weeks, but it turned out to be much longer
than that; and as the chronology of the events indicate,
there has been nothing heard of Mr Muller since the time
he left and since the date the restaurant has been closed.
The question for the Commission is whether a dismissal
in these circumstances is unfair. The Applicant impressed
me as a person who went about his business and did the
work for which he was employed. There is nothing from
evidence that indicates a great involvement with the
running of the business by its Principal Mr Mueller,
particularly during the last 3 months when the Applicant
says he was managing the operation.
The test to be applied is described in FMWU v Undercliffe
(1995) 65 WAIG 385. The employer has the right to hire
and fire, and that right is not to be interfered with by the
Commission, unless that right is abused. An abuse of that
right is indicative that there has not been ‘a fair go’ all
round, which is the fundamental test described in
Undercliffe (op cit).
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18 If a person is engaged as an employee, and if the first
time they find out that they do not have a job is when
they present for work and the building is locked down
with new locks, that can be nothing but unfair. It is
certainly not indicative of a fair go all round. The
employer has not extended to the employee any of the
courtesies to which he is entitled under the contract of
employment, and, indeed, which are required by the law.
19 I find that the Applicant must, in those circumstances,
have been unfairly dismissed. It is clear that the
Respondent is no longer in a position to offer reemployment, in fact the whereabouts of the Respondent’s
principal can be categorised as being unknown. It follows
the first remedy that the Commission must consider, that
of reinstatement, is unavailing.
20 The Commission therefore ought to fix compensation. I
apply the tests that are set out in Ramsay Bogunovich v
Bayside Western Australia (1999) 79 WAIG 8. Stated
broadly, the rule is that the Applicant is to be put back in
the position [financially] that he would have been if he
had not lost his job.
21 The Applicant has told the Commission that from when
the business closed he was unemployed until 25th April
2000. He then obtained a part time or casual job until
30th April. Thereafter he worked fulltime at that same
establishment until 30th June, when he left the State.
During that period he earned a total of $3106. His
earnings, calculated on the basis of $580 net per week,
with the Respondent would have netted him $7700. I
therefore award to him, on the authority of Bogunovich
(op cit) the sum of $3514. There have been no submissions
to me concerning injury, and I therefore make no award
under that head of compensation.
22 I now consider the contractual benefits claim. The
Applicant says he was employed under the Restaurant
Tearooms and Catering Award. He claims that he is
entitled under that award to notice but received neither it
or pay in lieu nor was he paid wages for the period 5th
March to 11th March 2001. He also claims that he has not
been paid for annual leave or public holidays. His
statement of claim also indicates he has not been paid
superannuation.
23 I need to deal with those claims. It is clear to me, and I
accept the Applicant’s evidence in this respect, that he
was employed under the terms of the Restaurant Tearooms
and Catering Award of this Commission. Each of the
entitlements he claims were not paid to him were
entitlements which arise under that award, except for
superannuation.
24 The claim for superannuation of the nature specified here
cannot be mounted in this Commission. It is a matter
which falls within the provisions of the Superannuation
Guarantee Act (Commonwealth) and it has to be pursued
in accordance with the requirements of that Act. Section
29(1)(b) allows an employee who claims that he has not
been allowed by his employer a benefit, not being a benefit
under award or order, access to this Commission.
25 It is clear that for an applicant to have locus standi to
pursue such a claim that the benefit cannot be a benefit
under an award or order. Clearly, in this case the benefits
claimed by the Applicant do arise under an award or order
of the Commission. There is no jurisdiction to deal with
them.
26 And even if that is wrong the claims for annual leave and
holidays most likely would fall within the ambit of the
Minimum Conditions of Employment Act. By Section
83 of the Act, a person who contravenes or fails to comply
with any provision of an award, industrial agreement or
order, other than an order made under Section 32 or
Section 44(6) or Section 66, may apply in the prescribed
manner to an Industrial Magistrate’s Court for
enforcement of the award or order.
27 The exclusive jurisdiction for enforcement resides by
Section 83 with the Industrial Magistrate. The
Commission as constituted has no power to deal with
any of the award related entitlements claimed by the
Applicant. The Commission cannot dismiss the claim for
an entitlement under an award, but it cannot exercise a
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power under Section 29 to give relief, because the power
to do so resides solely with the Industrial Magistrate. It
similarly is unable to deal with claims to enforce the
Minimum Conditions of Employment Act.
28 The Commission will determine this matter by orders as
follows: That the Applicant was unfairly dismissed on or
about 12th March 2001; that reinstatement would be
unavailing; that compensation in the sum of $3514 will
be awarded to the Applicant; that the claims for benefits
as set out in the application will be dismissed for want of
jurisdiction.

2001 WAIRC 03474
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
PATRICK ROLAND MORITZ,
APPLICANT
v.
HOME AGAIN ENTERPRISES PTY
LTD, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
THURSDAY, 9 AUGUST 2001
FILE NO
APPLICATION 458 OF 2001
CITATION NO. 2001 WAIRC 03474
___________________________________________________________________________

Result

Applicant
unfairly
Compensation awarded.

dismissed.

___________________________________________________________________________

Order.
HAVING heard Mr P.R. Moritz on his own behalf and there
being no appearance for the Respondent, the Commission
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
1. THAT the Applicant was unfairly dismissed and reinstatement is unavailing.
2. THAT the Respondent pay to the Applicant compensation in the sum of $3,514.00.
3. THAT the Application for contractual benefits be
dismissed for want of jurisdiction.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

2001 WAIRC 03660
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
MARILYN
MUGGERIDGE,
APPLICANT
v.
PENRHOS
COLLEGE
(INC),
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
FRIDAY, 31 AUGUST 2001
FILE NO/S
APPLICATION 1502 OF 2000
CITATION NO. 2001 WAIRC 03660
_________________________________________________________________________

Result
Representation
Applicant
Respondent

Application upheld. Order issued
Mr T Dixon of counsel
Mr R Gifford as agent

_________________________________________________________________________

1

Reasons for Decision.
At material times Marilyn Muggeridge (“the applicant”)
was employed by Penrhos College (“the respondent”) as
a Home Economics Assistant (Clothing and Fabrics). The
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applicant’s employment with the respondent commenced
on or about 3 February 1997. The applicant’s employment
relationship with the respondent came to an end on or
about 28 August 2000 as a consequence of a letter to her
of the same date. By a subsequent letter dated 5 September
2000, the contract of employment was brought to an end.
The applicant commenced these proceedings pursuant to
s 29(1)(b) of the Industrial Relations Act 1979 (“the Act”)
alleging that her dismissal was harsh, oppressive and
unfair. Additionally, the applicant’s claim also included a
claim for severance pay, which claim was not pressed
when the matter was heard before the Commission.
2 The respondent opposed the applicant’s claim in its
entirety.
The Evidence
3 The applicant testified that she commenced employment
in the Home Economics department of the respondent
on 3 February 1997. The applicant enjoyed her work and
had a productive and good working relationship with the
then head of department Mrs Bridle. The applicant’s letter
of appointment and subsequent documents referring to
the terms and conditions of her employment were tendered
as exhibit A2. The applicant’s employment was also
subject to the terms of the Independent Schools
Administrative and Technical Officers Award 1993 (“the
Award”).
4 Apparently, in or about July 1998, there was a change of
personnel in the Home Economics department, with Mrs
Balbi assuming the position of acting head of department
from this time. The applicant testified that she had a good
working relationship with Mrs Balbi in late 1998 and in
early 1999. Some time thereafter, there appeared to have
developed some difficulties in the working relationship
between the applicant and Ms Balbi. The applicant was
not able to articulate what those difficulties were but she
said that there was some change in Ms Balbi’s
requirements of the applicant, to what had previously been
the position under Mrs Bridle.
5 These tensions culminated in a meeting between the
applicant, a representative of the ISSOA and Mr
Woodford, the respondent’s administrator. At this
meeting, Mr Woodford outlined a number of issues in
relation to the applicant’s attitude towards Mrs Balbi as
head of department, and other performance matters. These
matters were set out in a letter of 17 September 1999
tendered as exhibit R1. Whilst the applicant recalled going
through these issues with Mr Woodford, she did not agree
with the content of the letter and had no knowledge of a
number of the issues raised in it. During this meeting on
17 September, Mr Woodford, because he also was not in
position of all of the relevant facts, requested the applicant
and Mrs Balbi to meet, in an endeavour to resolve the
issues raised. He also requested the applicant to provide
a response to the matters set out in his letter. The applicant
testified that she then met with Mrs Balbi to discuss the
issues set out in exhibit R1, leading to a letter from her to
Mr Woodford by way of response, dated 1 November.
This letter was exhibit R4.
6 As a result of this initial meeting, and in response to a
process put in place by Mr Woodford, both the applicant
and Mrs Balbi met on a weekly basis to discuss work
related issues. The applicant testified that she thought the
process was helpful in assisting in the communications
between her and Mrs Balbi. The applicant did say
however, that she felt that Mrs Balbi’s approach involved
targeting her and she also thought that sometimes Mrs
Balbi was being vindictive. Accompanying these weekly
meetings, were summaries prepared by Mrs Balbi, with
responses prepared by the applicant. These documents
were tendered as exhibit R8.
7 On or about 22 November 1999, a meeting took place
between the applicant, Mr Woodford, Mrs Balbi and Mrs
Teresa Howe from the ISSOA. At this meeting, the
ongoing difficulties in the working relationship between
the applicant and Mrs Balbi were discussed. In particular,
reference was made to an unpleasant exchange that
occurred between the applicant and Mrs Balbi at one of
the weekly meetings on 17 November 1999. The
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respondent was particularly concerned in relation to the
confrontational manner of communication between the
applicant and Mrs Balbi. As a result of this meeting, a
letter dated 25 November 1999 from Mr Woodford to the
applicant issued, which, formal parts omitted, was in the
following terms—
“Since our meeting on 17 September 1999 when we
discussed my concerns about your relationship with
the Head of your Department and some performance issues, there has been some short term
improvement in your relationship with the Head of
Department.
However, in the last fortnight the situation has
deteriorated to an intolerable level culminating with
the unpleasant exchange you had with your Head
of Department at your appraisal meeting 17
November 1999.
At the meeting on Monday 22 November attended
by you and I, Mrs Teresa Howe from the ISSOA and
your Head of Department it became quite evident
that we would not reach a resolution. From your
denial of matters referred to in verbal or written communication between you and Mrs Balbi, it is apparent
you did not share the same interpretation of the
events/issues as Mrs Balbi.
Independently and in the company of Mrs Howe, we
have interviewed several staff from the Food & Textiles Technology Department. Having given due
regard to all the comments we have heard, I have
reached the conclusion that you are unable to clearly
recognise your Head of Department’s point of view
and are unaware of the manner in which you respond to her.
You must desist from the confrontational manner
in which you communicate with Mrs Balbi. Failing this we will not be able to retain your services
and the next instance of unacceptable behaviour
will result in dismissal.
To assist you with resolving this issue I offer you the
services of the College Counsellor. On the other
hand, if you do not believe that you can modify your
attitude towards Mrs Balbi I strongly recommend
you seek alternative employment thereby avoiding
having a dismissal on your record.
Please do not hesitate to contact me if you need to
discuss this matter.”
(My emphasis)
8 The applicant testified that she had no doubt that this
letter was a letter of warning. The letter was tendered as
exhibit R2.
9 The applicant said after receiving this letter, she went on
summer leave and intended to return to school for a fresh
start. It was the applicant’s evidence that on resumption
of school and during the 2000 year, she made every effort
to perform her duties well and said that she received no
warnings at all throughout this period. In particular, the
applicant testified that since receiving exhibit R2, she had
no further direct contact with Mr Woodford. The
applicant’s evidence was that during the course of the
2000 school year, she did not consider her job to be in
jeopardy. In cross-examination, a number of events in
relation to work performance were put to the applicant
which occurred in the period February through to August
2000. These matters were the subject of evidence from
Mrs Balbi, and in addition, contained in a document
headed “diary notes re—Marilyn Muggeridge 2000”
tendered as exhibit R7. There was some controversy in
relation to the tender of this document into evidence, to
which I will make some reference below.
10 These matters included the applicant arriving late for work
and leaving work early; taking longer than usual lunch
breaks; not assisting teachers in class as directed; failing
on occasions to properly set up for class or failing to set
up class at all as required; forgetting to undertake certain
tasks, some of which were minor in nature; and generally
displaying less than a positive work ethic. Additionally,
allegations in Mrs Balbi’s evidence and exhibit R7, related
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to an ongoing unco-operative attitude exhibited by the
applicant. Many of these incidents were denied by the
applicant or alternatively, she could not recall them
occurring. In relation to what appeared to probably be
the matter of most concern to the respondent, that being
failing to set up classes or properly set up classes, the
applicant could only recall one instance where she failed
to set up a class. On the respondent’s evidence, it appeared
that this occurred on at least four occasions.
11 Events appeared to come to a head somewhat in August
2000 when on or about 7 August 2000, the applicant
injured herself as a result of a slip on an area of went
floor. The applicant testified that she notified Mrs Balbi
of the incident and was informed that a note would be
made of this and it would be followed up. The applicant
said that as she heard nothing further, she took it upon
herself to inform the respondent’s health and safety officer
of the incident, believing this was the appropriate thing
to do. Apparently, this resulted in some involvement by
the cleaning staff of the respondent.
12 The day after the incident, the applicant said she informed
Mrs Balbi that she had spoken to the head cleaner about
the matter. On or about 11 August 2000, the respondent’s
health and safety officer Ms Hitchins, requested her
attendance at a meeting about the incident. As the
applicant was in class at the time, she said that she
informed the teacher Ms Jones, that she would be leaving
the class for approximately five to 10 minutes to attend
this meeting. On her return about 10 minutes later, the
applicant testified she was confronted by Mrs Balbi who
asked where she had been. The applicant said she told
Mrs Balbi that she had advised her teacher of her
whereabouts and that she did not have a practical class at
that time. Her evidence was that she wanted to avoid going
into detail about her whereabouts as she was sensitive to
the fact that she had initially reported the matter to Mrs
Balbi, but had later herself become involved with the
health and safety officer about the incident. The applicant
said there was no argument between herself and Mrs Balbi
at this point. The applicant denied that she told Mrs Balbi
that she did not have to advise her as to where she was
and agreed that if this had been said, that it would be
insubordinate.
13 The next event occurred on or about 28 August 2000
according to the applicant. She was informed by Mrs Balbi
that she was to report to Mr Woodford’s office. She had
no prior knowledge of this meeting. The applicant testified
that on arriving in Mr Woodford’s office, she was handed
a letter of the same date and asked to read it. Formal parts
omitted, this letter provided as follows—
“Over the last 12 months we have had continuing
discussions with you regarding a number of unsatisfactory aspects of your job performance and your
interactions with your Head of Department. Our intention was to indicate these to you and to work with
you to rectify this situation. This culminated in a
letter to you dated 25 November 1999 in which we
indicated the seriousness of the situation and its possible consequences to you in retaining your position.
Since our intention is to work positively with our
staff and work together to maintain a friendly and
productive work environment we were gratified to
see some early signs of improvement in both of the
areas in question. However this improvement has
not been sustained and the situation has reached
crisis point.
Since sending you the November 1999 letter I have
kept myself informed about your progress during
periodic discussions with the Head of Food & Textiles Technology. An examination of the situation
indicates that there are a number of areas in which
your performance has been unsatisfactory. These
are—
• Punctuality, late arrivals for work
• Taking extended lunch breaks
• Attitude to your work
• Relationship with Head of Department
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• Repeatedly not setting up for lessons
• Setting up in wrong class rooms
The matter of not setting up for classes or setting up
in the wrong room is of particular concern as it is
very disruptive for the students and the teacher involved. It reflects on the quality of teaching provided
at Penrhos College. Of even greater concern is your
repeated resistance to respond to ongoing counselling offered by Mrs Balbi on strategies to overcome
this problem and how to improve your performance.
There is also the issue of your behaviour recently
during an incident resulting from your unexplained
lengthy absence from the department during class
time. Your response to the Head of Department, insisting she did not need to know where you were and
that you did not have to tell her, was insubordinate.
I conclude that the situation is much like it was last
November and your continued employment at
Penhros College is not viable. I request that you give
four weeks notice of your resignation or you will
leave me with no alternative but to terminate your
employment.
It is intended that you will not be required to serve
out your notice thereby providing you with four weeks
to seek other employment.”
The applicant testified that the letter came as a complete
shock to her. She said that she had no opportunity to
respond to the allegations. She said that she tried to speak
up but Mr Woodford would not let her answer. Mr
Woodford then escorted her from the premises, on the
applicant’s evidence, in the full view of other staff. She
was requested to return her keys and collect her
belongings as a part of this process.
The applicant said she felt ashamed and embarrassed by
this and was in shock. Upon considering her position,
the applicant testified that she refused to resign as
suggested in the letter of 28 August, and subsequently
received a letter dated 5 September 2000 terminating her
employment by paying two weeks salary in lieu of notice.
Both of these letters were tendered as exhibits A8 and A9
respectively. The applicant said that the allegations of
unsatisfactory performance referred to in the letter of 28
August were never put to her either by Mr Woodford or
by Mrs Balbi. She said that she had no discussions at all
with Mr Woodford in the year 2000 concerning her
employment.
The applicant gave evidence in terms of events post her
dismissal. She had not as at the time of the hearing of
this matter, been able to gain any employment since her
dismissal. She testified that it took up to 19 January 2001
to receive the monies that she was lawfully entitled on
termination of her employment. The applicant testified
that as a consequence of the manner and timing of her
dismissal by the respondent, she felt personally aggrieved,
distressed, betrayed, shocked and deeply hurt.
Evidence was adduced on behalf of the respondent from
Mr Woodford and Mrs Balbi.
Mr Woodford testified that his source of information in
relation to the applicant was Mrs Balbi. He said that in
the last two weeks of August 2000 or thereabouts he
formed the view, after conducting his own research into
the matter that the applicant could no longer remain in
employment with the respondent and decided to suggest
that she resign. Mr Woodford quite readily conceded that
his last direct involvement in the applicant’s employment
was the meeting in November 1999, leading to the
issuance of exhibit R2. Mr Woodford testified that he
tried to put in place the weekly meeting process, to
reconcile both the applicant and Mrs Balbi in their
working relationship. Not unimportantly, Mr Woodford,
to his credit, admitted that the formal meeting process
that took place was stressful on both of them and probably
was a mistake, in retrospect. His evidence also was that
he requested Mrs Balbi to keep and produce a diary of
events for him so he could monitor the position.
Mr Woodford said that as a result of the August 2000
incident, involving the occupational health and safety
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officer, he came to the conclusion that the applicant and
Mrs Balbi could no longer work together. It was his
evidence that this incident was “the straw that broke the
camel’s back”. Mr Woodford also appeared to be
concerned that in the very first meeting he had on 17
September 1999 with the applicant, she did not appear to
recognise there were issues between her and Mrs Balbi.
Mr Woodford was extensively cross-examined. Whilst
being concerned in relation to the applicant’s
performance, Mr Woodford accepted that the paragraph
highlighted above, of exhibit R2, refers to the applicant’s
alleged confrontational manner in which she
communicated with Mrs Balbi. He also accepted that this
was the reference to the “unpleasant exchange” that had
occurred on 17 November 1999 between the applicant
and Mrs Balbi which gave rise to the letter of warning as
exhibit R2. Mr Woodford also agreed that prior to
September 1999, the applicant was meticulous in relation
to the performance of her duties, and he did not expressly
state that work performance issues may lead to her
dismissal. He said however, that in his view, there were
underlying performance issues.
Based upon reports given to him from Mrs Balbi, Mr
Woodford said that the applicant’s performance in terms
one and two of 2000 was acceptable and there were areas
of improvement in her performance. It was also clear from
Mr Woodford’s evidence that many of the allegations put
to the applicant based upon the content of exhibit R7,
Mrs Balbi’s diary notes, were not of great consequence.
It appeared from his evidence, that the main concern Mr
Woodford had, was his view that productivity in the home
economics department was being compromised, and in
particular was concerned about the failures by the
applicant to set up for classes. In this regard, Mr Woodford
accepted that there were a total of four classes not set up
during the entire term three.
As to specific warnings about work performance, as
opposed to the attitude towards Mrs Balbi, Mr Woodford
said that there were no specific warnings given to the
applicant during the 2000 school year. He relied upon
the November 1999 letter (exhibit R2) in this regard.
The “performance management” process that appeared
to have been utilised with the applicant, was the subject
of evidence from Mr Woodford. He accepted that the detail
of the scrutiny placed upon the applicant by Mrs Balbi,
including matters of an apparently minor nature, may well
have contributed to the degree of tension between them
in their working relationship and if there had been a less
intensive process that might have assisted in their
relationship improving.
It was also the case from Mr Woodford’s evidence, that
he was aware that Mrs Balbi had some concerns about
the applicant’s health and that this may have affected her
work performance to an extent. This issue was never raised
by Mr Woodford with the applicant or anyone else it
seems. As to the letter of 28 August 2000 (exhibit A8),
Mr Woodford agreed in evidence that the performance
issues set out, apart from the relationship with the head
of department, had not been the subject of any express
warning by him, or anyone else it seemed, either orally
or in writing. Mr Woodford also accepted that the issue
referred to in the third last paragraph of exhibit A8,
regarding the August 2000 incident, was never raised
directly with the applicant to ascertain her version of the
events. Additionally, Mr Woodford accepted that the
termination meeting that took place on 28 August 2000,
leading to the applicant leaving the respondent that day
was a fait accompli and the applicant had no opportunity
of responding to the allegations contained in the letter.
Mr Woodford also accepted that in or about March 2000,
the applicant had requested of Mrs Babli whether she
was being warned for her work performance and if so
could she be provided a letter to this effect. Mr Woodford
declined to provide a letter because on his evidence,
exhibit R2 sufficed.
Mrs Balbi was the acting head of department of home
economics from mid 1998 and was formally in that
position from about the beginning of 2000, as she said.
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Mrs Balbi testified that she had concerns about the
applicant’s confrontational manner with her and what she
perceived to be a questioning of her authority in her
position as head of department. Mrs Balbi testified that
she kept a diary of matters on Mr Woodford’s suggestion
as a recollection of events and showed it to him in their
various discussions. It was her evidence that the
applicant’s performance was acceptable in terms one and
two of 2000, although there were incidents as noted in
her diary.
26 It appeared however, that in term three matters took a
turn for the worse on Mrs Balbi’s evidence. She testified
that the applicant on several occasions failed to set up
class or set up incompletely. This had a disrupting effect
on her students in the school timetable. Mrs Balbi gave
evidence about a suggestion she made to the applicant to
include more information in her dairy, to avoid this
problem. When the applicant raised with Mrs Balbi
whether she was being warned for her performance, Mrs
Balbi confirmed in her evidence that she told the applicant
that she had already received the letter of November 1999.
Mrs Balbi confirmed in her evidence that the applicant
did say to her that she was not aware that her job was still
in jeopardy at this time. All this occurred in term two of
2000.
27 Mrs Balbi also gave evidence about many of the matters
the subject of her dairy notes contained in exhibit R7. I
do not intend to recite all of these matters covered in her
evidence, apart from those referred to above. Many of
these matters were accepted as being minor in nature.
However, I have had regard to all of Mrs Balbi’s evidence
on these matters.
28 In relation to the incident in August 2000 involving the
applicant’s slip, Mrs Balbi testified that the applicant was
abrupt in her dealings with her and that she was
disappointed that the applicant did not tell her that she
had already taken the matter up with the respondent’s
occupational health and safety officer. Mrs Balbi said that
when she raised this issue with the applicant, she was
told that the absence from the classroom was none of her
business which upset Mrs Balbi. This appeared to have
led to Mrs Balbi going to see Mr Woodford to discuss the
matter and clearly led to the meeting and letter of 28
August 2000. Mrs Balbi said that she conferred with
colleagues about how to handle the situation with the
applicant and did not feel that she was victimising her.
Findings
29 I turn to my findings in this matter. This is not a case in
which I have, having carefully considered all of the
evidence and observed the witnesses giving their
evidence, a clear preference for the evidence of one party
over the other. I am satisfied that the witnesses gave their
evidence to the best of their ability, and I have no reason
to doubt the overall veracity of the evidence given by
each witness, despite there being some inconsistencies
and some areas in which the oral evidence does not
precisely correspond with the documentary evidence.
30 On the evidence I am satisfied and I find that some time
prior to September 1999, tension developed in the
working relationship between the applicant and Mrs
Balbi. The reason for this tension was not clear on the
evidence to ground any particular finding. I am also
satisfied that prior to about this time, the applicant was a
very well performing employee, described by Mr
Woodford in his evidence as meticulous in the
performance of her duties. The applicant enjoyed her
position and had an affinity with arts and crafts work.
31 A meeting took place in September 1999, in relation to
which, some allegations about her working relationship
with Mrs Balbi and work performance issues were put.
These matters were the subject thereafter, of regular
meetings between the applicant and Mrs Balbi, at least
for a period of time up to in or about November 1999.
These meetings were stressful, and I find that they lead
to an exacerbation of the tension between the applicant
and Mrs Balbi. I also accept Mr Woodford’s evidence
and find that he regarded that process, in retrospect, as
an error.
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32 Consequent upon those regular meetings, and in particular
arising from a meeting on 17 November 1999, a meeting
took place on or about 25 November 1999 leading to the
issuance of a letter to the applicant of the same date. I am
satisfied on the evidence and I find, that it was the
“unpleasant exchange” that was the crystallising factor
leading to the meeting, with both the meeting and the
letter focusing on the relationship between the applicant
and Mrs Balbi in terms of allegations that the applicant
was confrontational in her manner. I find that it was this
issue that was the subject of the express warning in the
letter of 25 November.
33 Subsequently, in terms one and two of 2000, some
improvement in the position appeared to occur, between
the applicant and Mrs Balbi. There was some
acknowledgement of this on the evidence. I am also
satisfied on the evidence that the applicant understood
her obligations to the respondent, as set out in exhibit
R4.
34 At about the time of the start of the 2000 teaching year,
Mrs Balbi commenced to keep a detailed diary in which
events were recorded concerning the applicant’s day to
day work performance. This diary was recorded in great
detail, including many matters which were conceded by
the respondent to be relatively minor or inconsequential.
I am also satisfied on the evidence that the applicant’s
performance was subject to quite intense scrutiny by Mrs
Balbi. I am satisfied on the evidence, that despite the
improvements in working performance, some tension in
the working relationship between the applicant and Mrs
Balbi continued in the year 2000. It was apparent on the
evidence that Mrs Balbi seemed to have expectations of
the applicant that the applicant thought she was meeting,
contrary to the assessment of Mrs Balbi.
35 On the evidence I am also satisfied and I find, that one of
the most significant issues occurring in the year 2000
was the applicant’s failure to set up for class or to do so
properly, on four occasions referred to in term three. I
note however, that given the number of classes required
to be set up each day throughout the term, four instances
of such occurring is a very small number of the total. I
have no doubt however, that such occurrences were
disruptive to the school program. I also accept on the
evidence, that the applicant did experience some health
difficulties at about this time, which were broadly known
by the respondent and it was aware that this may have
impacted in some way, on the applicant’s performance at
work.
36 On all of the evidence I also find, that of all of the
“performance” type issues referred to by Mrs Balbi in
her evidence, and contained in the letter of 28 August
2000 (exhibit A8) none of those issues were ever the
subject of any warnings to the applicant from either Mrs
Balbi or Mr Woodford, that the applicant’s employment
was in jeopardy. I find also, that there was no
communication at all between Mr Woodford and the
applicant in 2000.
37 In relation to the events of August 2000, I find that those
events probably did further exacerbate the tension
between the applicant and Mrs Balbi. I am satisfied that
Mrs Balbi did probably feel somewhat put out by the fact
that the applicant directed her inquiries to the respondent’s
occupational health and safety officer and not through
her, after the initial report. I also accept that there may
have been an exchange between the applicant and Mrs
Balbi, when the applicant was questioned about her
absence from the classroom. I am also satisfied and I find
that it was this matter which led to the meeting on 28
August involving Mr Woodford. The applicant was not
spoken to at all by Mr Woodford about the health and
safety matter, to ascertain her version of the events. The
applicant had no inkling as to what this meeting was about
and when she attended at the meeting she had no
opportunity at all to respond to the matters put to her by
Mr Woodford. As described by Mr Woodford in his
evidence, this meeting was a fait accompli, leading to the
applicant’s dismissal on 6 September 2000.
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Conclusions
38 The relevant principles in relation to these matters are
well settled. The test as to whether a dismissal is harsh,
oppressive or unfair is whether the right of the employer
to dismiss an employee has been exercised so harshly or
oppressively such as to constitute an abuse of that right:
Miles v Federated Miscellaneous Workers Union of
Australia, Industrial Union of Workers, Western
Australian Branch (1985) 65 WAIG 385. This involves a
consideration of the interests of the employer, and not
just the employee. Additionally, in assessing a claim such
as the present matter, it is not the province of the
Commission to assume the role of the manager, but to
consider the dismissal objectively and in accordance with
the obligations imposed on the Commission pursuant to
ss 26(1)(a) and 26(1)(c) of the Act. Moreover, in
objectively assessing the circumstances of the case, the
practical realities of the workplace need to be considered
and a commonsense approach to the application of the
statutory provisions should be adopted: Gibson v Bosmac
(1995) 60 IR 1. It is also the case in this jurisdiction, that
the lack of any procedural fairness in matters such as
these can be a most important circumstance: Shire of
Esperance v Mouritz (1991) 71 WAIG 891.
39 In all of the circumstances, having regard to the findings
I have made and the applicable legal principles, I am of
the view that the dismissal of the applicant was harsh,
oppressive and unfair. In this case, the foundation for the
dismissal, in terms of being warned of its possibility, was
the letter of 25 November 1999. However, in my view,
the respondent has a number of difficulties in this regard.
Firstly, it was clear on the evidence that the warning that
issued from the meeting that took place, was
predominantly, if not exclusively, based upon allegations
of the applicant’s confrontational manner with Mrs Balbi.
In this connection, as the letter itself records, the meeting
concerned arose out of the weekly meeting of 17
November 1999, part of the process put in place by the
respondent, conceded by it to have been a mistake. I have
no doubt that the weekly meeting process was very
stressful for both the applicant and Mrs Balbi, particularly
the applicant. In my view it was harsh to base a written
warning upon the outcome of a process which the
respondent itself conceded was in the circumstances,
inappropriate and one that certainly did not ease tensions
between the parties concerned, but rather, appeared to
have had the opposite effect. Whilst it is not for the
Commission to sit in the chair of the manager, in light of
the experience of these meetings, a far better course in
my view would have been to provide a fresh start, in terms
of the tension between the applicant and the respondent,
and consider other ways of addressing the issue.
40 Secondly, the written warning itself, having been issued
in unfair circumstances, and then being completely relied
upon by the respondent subsequently, in my view tainted
the entire ensuing period with unfairness. This was all
the more so given that the performance issues, not
expressly the subject of the 25 November letter, were in
many respects minor, and the issue of setting up classes,
occurring over a relatively small number of occasions in
term three.
41 In relation to the performance allegations set out in the
respondent’s letter of 28 August 2000, it was clear on the
evidence that none of these issues were ever put to the
applicant in the context of her employment being in
jeopardy. This situation was exacerbated by the fact that
some time in term two, the applicant inquired of Mrs
Balbi whether she was being formally warned for some
of these performance issues, which drew no further
response from Mr Woodford and at best, a general
response from Mrs Balbi. Moreover, the final meeting
on 28 August 2000 was clearly, as admitted by the
respondent to its credit, a fait accompli, with no
opportunity at all for the applicant to respond. Of
particular note in this regard, is the fact that the health
and safety issue, described by the respondent as the “straw
that broke the camel’s back”, was not the subject of any
inquiries of the applicant by Mr Woodford, as to her
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version of the events, before deciding to dismiss her. On
these bases alone in my view, the dismissal could be said
to be harsh, in that the applicant was denied any
opportunity to defend herself.
In light of my conclusions as to unfairness, it is
unnecessary for me to conclusively deal with the
submissions of counsel for the applicant as to whether
the dismissal was unlawful, given the relevant terms of
the Award. However in my view, there is something to
be said for the applicant’s submissions that clause 6(4)
of the Award does not confer a right on an employer bound
by it, to terminate a contract of employment by the
payment in lieu of notice. There is a distinction to be
drawn between a right to do so on the one hand, and the
creation of a liability for breach, in the form of liquidated
damages, on the other (cf for example clause 6 of the
Metal Trades (General) Award 1966). However, on a close
reading of the respondent’s letter of 5 September 2000
(exhibit A9) the respondent did not dismiss the applicant
by paying in lieu of notice. It gave the applicant two weeks
notice in accordance with clause 6(4) of the Award, but
relieved the applicant of the need to work in this period.
In my opinion, the effect of this was that the contract of
employment came to an end on 20 September 2000,
although the applicant was not required to work during
this period.
I turn now to the question of the relief to be granted. I am
satisfied on the evidence that the working relationship
between the applicant and Mrs Balbi had broken down
such that any order of reinstatement would be
impracticable. I therefore turn to the question of
compensation. I apply the principles set out in Bogunovich
v Bayside Western Australia Pty Ltd (1998) 78 WAIG
3635 and Tranchita v Wavemaster International Pty Ltd
(1999) 79 WAIG 1886. On the evidence I am satisfied
that the applicant took all reasonable steps to mitigate
her loss, the contrary not having been established by the
respondent: Bogunovich.
Having regard to all of the circumstances of the case, I
conclude that the applicant should be compensated for
her loss to the fullest extent possible, subject to the cap
in s 23A(4) of the Act. I am not persuaded that the
applicant has established on the evidence, any claim for
compensation for injury: Lynam v Latanga Pty Ltd (2001)
81 WAIG 986; Coms 21 Ltd v Lui & Ors 47 AILR 4-229.
In the absence of the applicant earning any other income
in the intervening period, and my findings, I assess
compensation in the sum equivalent to the loss of six
months remuneration, that being $13,760.00 in round
terms.
There is one final issue upon which I wish to comment. I
have noted above there being some argument between
counsel for the applicant and the agent for the respondent
concerning Mrs Balbi’s diary notes and their tender into
evidence as exhibit R7. Whilst it is not uncommon for
parties in proceedings such as these to seek to tender into
evidence diary notes and the like, said to corroborate or
otherwise support oral testimony, in my view, such
materials need to be treated with considerable caution,
given their propensity to be self serving and to provide a
party the opportunity to “pull up its case by its boot
straps.” They sometimes also offend against the rule
precluding the use of previous consistent statements to
bolster the credibility of a witness called by a party: See
Cross on Evidence 4th Ed at para 17250; Gillie v Posho
Ltd (1939) 2 All ER 196.
Whilst clearly, by s 26(1)(b) of the Act the Commission
is not bound by the rules of evidence, that does not mean
that a party is freed from the obligation to establish its
case by credible evidence. Moreover, in cases of this
particular kind, involving the vindication of an individual
legal right between contesting parties, it is not
inappropriate in my view, to apply the general principles
of the rules of evidence, to ensure that both parties receive
a fair hearing. That does not mean of course that the
absolute technical rules of evidence should be used, but
some latitude is applied, having regard to the nature of
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the matter before the Commission: Bunbury and District
Branch of the Metropolitan and South-Western
Amalgamated Certified Engine Drivers Union v Millars’
Karri and Jarrah Co (1902) Ltd (1910) 9 WAAR 219;
Coastal District Timber Hewers’ Union v Millars’ Karri
and Jarrah Co (1902) Ltd (1906) 5 WAAR 93; Baron v
George Western Foods Ltd (1984) 64 WAIG 590;
Australian Workers Union, WA Branch v Hamersley Iron
Pty Ltd (1986) 66 WAIG 322; ALHMWU v Airlite
Cleaning Pty Ltd (2001) 81 WAIG 1162.
48 Accordingly, I have placed considerably less weight on
exhibit R7, than the oral testimony led in these
proceedings.
49 A minute of proposed order, giving effect to these reasons,
now issues.
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Application upheld. Order issued.
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Mr T Dixon of counsel
Mr R Gifford as agent
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_________________________________________________________________________

Order.
HAVING heard Mr T Dixon of counsel on behalf of the applicant and Mr R Gifford as agent on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby—
1. DECLARES that Ms Marilyn Muggeridge was
harshly, oppressively and unfairly dismissed from
her employment, as a home economics assistant, by
the respondent effective 20 September 2000.
2. DECLARES that reinstatement of Ms Muggeridge
is impracticable;
3. ORDERS the respondent to pay to Ms Muggeridge
the sum of $13,760.00 less any amount payable to
the Commissioner of Taxation pursuant to the Income Tax Assessment Act 1936 and actually paid
within 7 days of the date of this order.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.

Application dismissed
Mr P Ward of Counsel
Mr M O’Connor as Agent
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Reasons for Decision.
This is an application pursuant to section 29(1)(b)(i) and
(ii) of the Industrial Relations Act, 1979 (the Act). The
applicant, Ms Andrea Niblett alleges in her application
that she was unfairly dismissed from her position at the
(Koolkuna) refuge on 24 November 2000. The reasons
given were—
• Conflict of hours between Koolkuna and the Eastern Region Domestic Violence Prevention Council
(the Council)
• Poor performance in regard to communication
• Attending work for another employer whilst on sick
leave from Koolkuna.
The applicant also claims a denied contractual benefit of
$22,272 less wages paid from 31 July 2000 for what she
says is the remainder of her contract as the Coordinator
of Koolkuna.
The respondent, the Eastern Region Domestic Violence
Services Network, is an organisation run by a voluntary
committee of management, an incorporated body, and is
primarily set up to receive funding through the Family
and Children’s Services Department to operate domestic
violence services. In particular the respondent operates a
refuge known as Koolkuna where the applicant was
employed.
The applicant commenced work with the respondent on
a part time basis on 23 March 1999. She was employed
as a support worker to assist with the administrative and
general domestic duties at the women’s refuge. On 11
March 2000 she says she was appointed to the position
of refuge Coordinator and another employee, Ms Pranee
Pawaboot, was employed as the Manager of the refuge.
These staffing changes arose when the then Manager, Ms
Lorena Rose, left to take up a temporary position with
Department of Family and Children Services. As a
consequence of difficulties in the working relationship
between Ms Pawaboot and Ms Niblett, and the consequent
effect on services, Ms Pawaboot was dismissed from her
position on 31 July 2000 and Ms Niblett was demoted to
the position of support worker effective from the same
date. At that time a Ms Avezzu took over the management
of the refuge. Ms Pawaboot filed two applications in the
Commission for unfair dismissal and denied contractual
benefits. These applications were dealt with by
Commissioner Smith and orders issued on 4 May 2001.
It is clear that the conflict between the parties stemmed
from the poor working relationship engendered between
Ms Pawaboot and the applicant and the concern of the
committee for the services operated due to the friction
between these two senior staff, who had previously been
friends. Secondly, and most importantly, the conflict
revolved around the absence of the applicant from
Koolkuna to attend to her duties with the Council. Thirdly,
the respondent expressed ongoing concern about Ms
Niblett’s communication skills vis-à-vis clients and staff.
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When Ms Lorena Rose was seconded to a 12 month
position in the Family and Children Services Department,
both Ms Pawaboot and the applicant, following a selection
process, were given twelve month contracts in their
respective roles of Manager and Coordinator. Mr
O’Connor for the respondent says—
“The clear intention of the committee was that this
was to be a temporary assignment but unfortunately
the way on which the appointments were made by
the manager did not properly reflect the intentions
of the committee and there’s no doubt that the appointments that were given to the two employees
were purported to be for a 12 month term and didn’t
state sufficiently accurately that this was clearly in
the absence of the manager or whilst they appropriately performed the duties of the position.”
(Transcript Pg 224-225)
7 The position which Ms Niblett held as Coordinator was
a Level 6 position under the Crisis Assistance Supported
Housing Award (a federal award). The award was used as
the benchmark for funding and employment of staff. The
appointment was for a full-time position.
8 Ms Niblett was removed from the position of Coordinator
on 31 July 2000 and, although this is in contention, then
performed as a Level 4 Support Worker at Koolkuna until
she was ultimately dismissed on 24 November 2000. The
respondent says that the applicant accepted the change
of contract from Coordinator to Support Worker until such
time as she was ultimately dismissed from Koolkuna. The
respondent says the demotion related in part to Ms
Niblett’s own actions but was primarily due to the
dismissal of Ms Pawaboot and not being able to have
two people perform the Coordinator role, which in any
event was finally removed as a position.
9 The applicant says that she was not dismissed from the
position of Coordinator but that there was a variation of
the contract; she continued to work full-time and only
the designation of the position changed. Ms Niblett says
that she continued to do some of the duties of the
Coordinator.
10 I will deal with this matter first as the evidence is clear. I
do not accept Ms Niblett’s evidence that she continued to
do some of the duties of the Coordinator’s position at
Koolkuna post 31 July 2000. The evidence was selfserving and quite unconvincing. In contrast it is clear that
her contract as the Coordinator was terminated
consequential to Ms Pawaboot being dismissed from the
position of Manager. The contract was for a twelve month
period and clearly a dismissal from the position of
Coordinator took place. That was the full-time contract
operative at the time, regardless of whether the respondent
intended the contracts to operate otherwise. I make no
finding as to whether the dismissal at that time was unfair
or harsh as it is not necessary to do so. Ms Niblett’s
remedy would have been to lodge a claim for unfair
dismissal. She did not do so and cannot successfully make
such a claim now as she is out of time (E.J.Richardson v
Cecil Bros Pty Ltd 74 WAIG 1018). I also have no doubt
that Ms Niblett accepted the change until she was
dismissed from the Level 4 position many months later.
A complaint was raised on her behalf by Mr Bibby, a
union official, but was not pursued with vigour. For these
reasons I would dismiss the claim relating to denied
contractual entitlements.
11 This leaves the issue as to whether Ms Niblett was harshly,
unfairly or oppressively dismissed from her full-time
position as a Level 4 Support Worker. The principles
applied in Undercliffe Nursing Home—v- Federated
Miscellaneous Workers’ Union of Australia, Hospital,
Service and Miscellaneous, WA Branch 65 WAIG 385
are what must guide the Commission in these
circumstances. That is did Ms Niblett receive a fair go all
round? Mr Ward for the applicant says that as of 10 July
2000 Ms Niblett had a clean bill of health. The letter of
Mrs Day (the Chair of the Koolkuna management
committee) to her says—
“I must apologise for the delay in confirming our
verbal discussions on 26 June 2000.
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This letter is to confirm the outcome of the review
meeting held on Monday 26 June 2000 regarding
two final performance concerns outlined in my letter of 12 May 2000.
We discussed and agreed that the level of improvement in your communication style and support and
cooperation with the Manager during the review
period, has demonstrated the standards required were
achieved.
On behalf of the Management Committee, I would
like to say that I am pleased that the matters of concern have been resolved.
It is also the expectation of the Management Committee that now you have demonstrated these
performance standards, they will continue to be met
in the future.”
This is document 27. A bundle of documents was provided
to the Commission as agreed by the parties, albeit they
varied on the weight to be attached to some of the
documents (Transcript pg 302). The respondent
challenges that this letter also related to the resolution of
the time-keeping concerns.
12 In addition, Mr Ward on Ms Niblett’s behalf says that
there was a history of management taking issue with Ms
Niblett’s dual performance of her Koolkuna and Council
responsibilities and then acquiescing. He characterises
this as acceptance by management, which would alter,
when they had other complaints that they sought to raise
with Ms Niblett. At such times concerns regarding a
conflict of roles would be resurrected. Mr Ward says that
nothing of concern appeared in Ms Niblett’s performance
from 10 July 2000 until her dismissal on 24 November
2000 except for a report from one of the residents which
he says is unreliable. He says also that the special
committee meeting of 12 November 2000 made it clear
that the applicant was to be dismissed and that nothing
she could do or say to Mrs Day after that committee
meeting could have changed the course of her dismissal.
Hence he alleges that her dismissal was both procedurally
and substantively harsh and unfair.
13 The letter of dismissal of 24 November 2000 (Document
45) states—
“Dear Andrea
Re: My letter of 16 November
Meeting of 14 November
I acknowledge receipt of your written response to
the above
The Management Committee have carefully considered your response and have determined that it does
not adequately address our concerns over your performance and behaviour. Despite previous
disciplinary action by the committee, issues and concerns consistent with the initial disciplinary action
have continued. You have clearly failed to accept that
the Committee, being the legal employer, has not
sanctioned the manipulation of your working hours
to allow you to work for two organisations concurrently.
The Committee believes that your actions in obtaining medical justification for your absence from duty
at Koolkuna whilst brazenly attending for work with
another organisation reflects the degree of non commitment to Koolkuna and its clients and is indicative
of the extent to which you have gone to defy the
wishes of the Committee.
Further, your response to the written complaints received from clients did not adequately address the
concerns of the Committee. There is consistency in
complaints received from clients which demonstrates
that your communication style is inappropriate in
an agency dedicated assisting women in crisis.
Your statement that the Management Committee ‘not
side with clients so readily” has been considered.
Whilst it is accepted that “clients are often extremely
sensitive”. It is the case that whilst there are numerous written and verbal complaints on record from
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clients, staff and other organisations regarding your
behaviour, there are none concerning other staff of
Koolkuna with similar roles.
After serious consideration of all the issues involved
and with regard to the consistency of concerns, and
your continual non-compliance to the behaviour
expected of a staff member of this organisation the
Committee has unanimously determined that your
employment with Koolkuna be terminated as of
Monday 27 November 2000 on the grounds of unsatisfactory service.
Under these circumstances you will not be required
to serve a period of notice. You will be paid in lieu
of the notice period and will be paid all accrued and
pro rata annual leave to which you are entitled. A
separation certificate and cheque together with a
statement outlining leave entitlements will be mailed
to you within the next three days.”
The final payments to Ms Niblett are not challenged. Ms
Rose was Ms Niblett’s manager on appointment and was
part of the selection panel which recommended her for
the Coordinator’s position. She was also the Chairperson
of the Council for half of 1999 and for the year 2000 and
was on the selection panel which recommended Ms
Niblett for the coordinator’s job with the Council. Her
evidence is that Ms Niblett was a conscientious worker
who worked well with the women and the children and
in the court support programme. She says that the
applicant’s work at Koolkuna and with the Council was
complementary. The issue of Ms Niblett’s dual
responsibilities at Koolkuna and the Council were raised
at the interview for the Koolkuna Coordinator. The roster
was drawn up to accommodate Ms Niblett’s dual role.
She says that Pranee, Andrea and her worked together on
the roster.
I have no difficulty accepting the evidence given by Ms
Rose. She was direct in her evidence and under crossexamination and the importance of what she had to say is
that in her view there was full knowledge of Ms Niblett’s
dual positions at the time she was offered the Koolkuna
Coordinator’s position, both by Pranee and at least one
member of the committee. Ms Niblett’s dual role in her
view was of relevance to Koolkuna and was
accommodated through rostering changes. It is clear from
her evidence also that the dual role was accepted on the
basis of no conflict with her duties at Koolkuna
(Document 7).
Ms Avezzu, similar to Ms Rose, is now outside the
operations of Koolkuna and gave a clear and objective
account of matters arising during her time as Manager. I
accept her evidence. I accept also the evidence of Mrs
Day who was involved in much of the activities designed
to correct the staffing or other problems that were being
experienced at Koolkuna. I was impressed with her as a
witness. I have no difficulty accepting as credible the
evidence provided by Dr Wilson and Ms Wright, albeit
the evidence of Ms Wright was accompanied by a degree
of hesitancy under cross examination.
I am less convinced that the evidence of Ms Niblett can
be accepted without question. She was neither consistent
nor direct in parts of her evidence. In particular, I doubt
greatly her evidence surrounding whether she continued
to perform the duties of the Koolkuna Coordinator after
31 July 2001. I also found her evidence concerning her
application to hours quite unconvincing. An example of
this is clearly seen at Transcript pg 65-67 where she
indicates that she was allowed one afternoon a month off
for the Council meeting but also was aware of substantial
day time hours required for Council work. I would prefer
the evidence of Mrs Day and Ms Avezzu to that of Ms
Niblett.
The two issues of most significance relate to the allegation
that Ms Niblett failed to follow the directions of the
respondent by attending to the work of the Council during
her hours of work for Koolkuna. There is also the
allegation that Ms Niblett failed to communicate properly
with clients. I do not consider this latter point to be of
equal importance in determining whether the termination
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of the applicant’s services was fair or otherwise. Whilst I
accept the evidence of Mrs Day in respect of client
conflicts with Ms Niblett, the investigation of the matters
cannot be said to be conclusive, or given Ms Niblett’s
otherwise record of service to Koolkuna, sufficient to lead
to her dismissal. This is not to say that I do not accept
that they were ongoing issues of concern.
Ms Niblett says that she had an arrangement with
Koolkuna to accommodate her work with the Council.
This is consistent with the evidence given by Ms Rose
and the evidence also is that the arrangement was that
there was not to be conflict with her work at Koolkuna. I
find that there was initially an arrangement with Koolkuna
to accommodate Ms Niblett’s work at the Council, on
the basis of no conflict with her work at Koolkuna. Ms
Niblett says that the problem was that conflict arose as
the rosters were changed regularly and this made it hard
for her to fulfil both roles. She also says that she was told
to put down regular hours on her time sheets rather than
the actual hours worked. This evidence is in direct contrast
to a direction from Ms Pawaboot of 20 March 2000, which
was initialled by the applicant (Document 9). It is also in
contrast to very early concerns raised on behalf of the
committee about her conflict in hours (Documents 10,
12 and 19 as examples).
Ms Niblett says that Ms Avezzu prevented her from
attending the Council during Koolkuna’s hours, that on
6 September and 11 October 2000 she attended the
Council while on sick leave from Koolkuna and that the
specification of the hours she was to work for the Council
was challenged and clarified. Document 35, the minutes
of the Council, in part state—
“Availability of the Co-ordinator for 20 hours per
week. The Co-ordinator clarified that she was based
at the office in the old Midland Library on the
following days and times—
Monday
8am-10:30am
Tuesday
8am-10:30am
Wednesday
8am-10:30am
Thursday
3:30-5:30pm
Friday
3:30-5:30pm”
Ms Niblett’s version at Transcript pg 67 is—
“(MR O’CONOR): Yes. How was it possible that
you were able to indicate to that organisation they
were the times you could work for them when they
were certainly some of the times in which you would
have to work at Koolkuna?
(MS NIBLETT)—I will have to repeat again that in
September, around this date I thought?—our roster
was done. Up—and we were informed in that meeting—I can’t remember what’s the date, that that will
be the roster for 3 weeks. So when I received that
and I was asked by my other management committee what are the days that I could work for them,
because they have agreed that they could accommodate month to month changes to help me be able to
do what jobs. But as soon as I have already submitted this schedule the time that the—what do you call
it, the roster has been changed again.”
Mrs Day was part of the selection panel who appointed
the applicant as Coordinator for Koolkuna. She says that
the issue of a potential for conflict between the two jobs
was raised and discussed at interview. Document 12 raises
the concerns of the committee soon after Ms Niblett
started in the Coordinator’s role. The letter is clear and
supported by the evidence of Ms Rose in that she says
that there should not have been conflict in the roles and
Monday was left free in the roster for Ms Niblett’s Council
business. The Commission can only surmise from the
evidence and the letter that the whole situation was not
clarified to everyone’s common understanding and
agreement prior to Ms Niblett taking on the Koolkuna
Coordinator’s role. Document 12 says—
“Dear Andrea
I am writing to inform you that your letter of appointment to the position of Refuge Co-Ordinator,
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written on 11 March 2000, was written without the
authorisation of the full Board of Management of
Koolkuna.
The Board of Management accepted your appointment to this position conditional on an immediate
review of the conditions of employment a) and b).
These conditions are—
a) The non-interference of your role as ERDVPC
Co-Ordinator within this organisation
b) Your availability between 7.30am and 6pm
Tuesday to Friday
At the Management Committee Meeting of 4 April
2000 your joint roles as Coordinator and ERDVPC
Co-ordinator was discussed at great length. It was
the consensus of all Members present that the above
situation is untenable as both positions held by you,
require duties to be performed during 7.30am to 6pm
Monday to Friday.
An option put forward by the Members present who
are representatives of both Boards is that you may
need to consider resigning from one of the positions.
We feel that an urgent solution needs to be found to
meet the requirements of both your positions and
request that a meeting be held as soon as possible to
discuss this further.
Yours sincerely
Dorothy Day
Chairperson—Koolkuna”
23 The evidence of Mrs Day is that Ms Niblett continued to
work for the Council during times when she should have
been working for Koolkuna and when her time sheet said
she had worked for Koolkuna. Her evidence is also that
Pranee Pawaboot was not capable of managing the
situation, the conflict between Ms Niblett and Ms
Pawaboot was affecting staff and Koolkuna’s services and
that Mrs Day had to take over the disciplinary action
involving Ms Niblett. This led to Mrs Day issuing Ms
Niblett with a warning letter on 12 May 2000 which she
says was the first in the formal disciplinary process. Again
the terms of the letter are clear, and without citing the
letter, it directed Ms Niblett to comply with a strict roster
to avoid conflict with her two roles, to communicate
professionally with other staff and to comply with
management instructions. Ms Niblett replied to that letter
stating that she had been put in an untenable position of
having to choose between the two roles, she had sought
legal advice and that Mrs Day’s position was unfair.
24 There followed a period where Ms Niblett either did not
attend to the Council because she was instructed not to,
did attend but was on sick leave from Koolkuna or simply
attended. There followed a meeting of the management
committee of Koolkuna on 12 November 2000 where they
resolved to dismiss Ms Niblett. They made their decision
against a backdrop of concerns about inappropriate
behaviour by Ms Niblett to clients and her attendance at
the Council whilst on sick leave from Koolkuna. There
followed a discussion between Ms Niblett, Mrs Day and
Mr Bibby, a union official who represented Ms Niblett.
The concerns of the management committee were put
into a letter of 16 November 2000. Ms Niblett replied on
20 November 2000. The management committee
considered the response, decided to go through with the
dismissal and Ms Niblett was advised by letter on 24
November 2000, as previously cited.
25 The issue which is clear from all of the evidence is that
Ms Niblett did not respond appropriately to the direction
of the committee, through Mrs Day, to not allow her
working hours at Koolkuna to be adversely affected by
her attending to Council business. Ms Niblett appeared
to take the view that she should have been allowed to
continue her Council work as required. She says there
was an agreement to allow her to do this. The evidence
speaks strongly against this and only displays a
conditional accommodation of Ms Niblett’s dual roles
subject to no conflict with her Koolkuna work. Ms Niblett
also says that the arrangements she had for her Council
work were fully known by the respondent and if not
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endorsed, as per Ms Rose’s evidence, were accepted by
the respondent in that these arrangements were not hidden
in any way. Koolkuna had at all times a representative on
the Council; i.e. they knew what she was doing.
Weighed against this is the evidence of Ms Avezzu and
Mrs Day of the corrective action which they undertook
to ensure that Ms Niblett complied with her hours of work
for Koolkuna. It is quite clear from this evidence, which
I accept, that Ms Niblett could have been left with no
other impression than she needed to apply herself to her
duties at Koolkuna during her rostered hours, albeit these
rostered hours did change to a degree. The impression
gained is not one of acceptance by the employer but that
Ms Niblett had a continual disregard of her employer’s
concerns and organised her working arrangements to her
own advantage against the instruction of her employer.
The very clear view that I have formed after listening to
the evidence of Mrs Day and Ms Niblett in particular,
after reading the train of correspondence between Ms
Niblett and Mrs Day, after checking the hours to be
worked in the two jobs and the hours recorded by Niblett,
and after hearing the evidence of Dr Wilson concerning
Ms Niblett’s stress induced by the situation at Koolkuna,
is that Ms Niblett persistently failed to take proper regard
of the concerns and directions of her employer. I am
convinced that Ms Niblett was stressed by the matters
arising at Koolkuna but I am also convinced that those
matters were of her own making and that she consistently
engineered her hours of work to her own advantage. At
all times at hearing she sought to give the impression
that the employer had acted unreasonably in the concerns
they raised continually. The impression Ms Niblett wished
to leave the Commission with was that she was entitled
to do as she wished because she was a conscientious
employee in the face of an unfair employer. This is far
from how I view the matter. I find that Ms Niblett
engineered her hours of work to her own advantage
against the expressed concerns and directions of her
employer. It is on this basis alone, leaving aside the other
history of conflicts at the workplace between Ms Niblett
and Ms Pawaboot and the concerns about communication
with clients, I would find that Ms Niblett’s dismissal to
be fair (Undercliffe Nursing Home—v- FMWU).
I am also not convinced that there was an absence of
procedural fairness arising from the management
committee’s decision of 12 November 2000. Ms Niblett
had an opportunity to put her case. She simply wanted to
continue doing what she had been doing against the
understandable concerns of the committee.
For the above reasons I would dismiss the application.

2001 WAIRC 03650
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ANDREA NIBLETT, APPLICANT
v.
KOOLKUNA EASTERN REGION
DOMESTIC VIOLENCE SERVICES
NETWORK, RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
THURSDAY, 30 AUGUST 2001
FILE NO.
APPLICATION 2072 OF 2000
CITATION NO. 2001 WAIRC 03650
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application dismissed
Mr P Ward of Counsel
Mr M O’Connor as agent

_______________________________________________________________________________

Order.
HAVING heard Mr P Ward of counsel on behalf of the applicant and Mr M O’Connor on behalf of the respondent, the

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
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Reasons for Decision.
On 16th November 2000 Rita Powell (the Applicant)
applied to the Commission for orders pursuant to Section
23A of the Industrial Relations Act, 1979 (the Act) on
the grounds that she had been the subject of a harsh,
oppressive or unfair dismissal and was entitled to
outstanding contractual entitlements at the conclusion of
an employment relationship with Ronin Security Pty Ltd
(the Respondent).
The Applicant alleges that prior to 12th October 2000 she
was employed by a company providing security services
to Perth’s Domestic Airport where she worked
approximately 40 hours a week and was paid $16.60 per
hour (Exhibit L1).
The Applicant said she was invited by the Respondent to
an interview on or about 2nd October 2000, when she was
asked to complete an application form (Exhibit L2). She
also supplied a resume (Exhibit L4).
On the day following an interview with Mr Quinton
Bluntish the Applicant says he called her and asked that
she attend another interview with a Mr Ken Besson. The
Applicant says that at all times she believed that these
two men had the authority and power to recruit employees
on behalf of the Respondent.
It is claimed by the Applicant that during the initial
interviews the proposed hours of work were discussed
and she told the men she would not accept any offer that
diminished her existing conditions of employment. This
was in the context that she thought they were offering 22
hours work per week. When she refused this offer she
claims Mr Besson offered her 44 hours work per week.
The Applicant was unsure whether a money amount was
offered to her at the meeting with Mr Besson but he did
ask the rate of pay at her airport job and she told him
$16.60 per hour. There were then discussions about what
shifts she could work, for instance two shifts of 11 hours
at the Sunday Times and two shifts of 11 hours each at
the Perth Print site at a rate of $12.00 per hour for the
first three months and $13.00 per hour thereafter. The
Applicant is emphatic that she turned down those money
amounts because she was already getting $16.60 per hour
and she would not be able to afford to take a drop in pay.
The Applicant says that she received a message to call
Mr Besson which she did. During that call he offered her
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$13.00 per hour for the first three months and $15.00 per
hour thereafter for a total of 44 hours per week. She had
said to him words to the effect that “…under those
conditions and that amount of money, I accept the job”.
It was also claimed by the Applicant that she told Mr
Besson that she would not work weekends or nights. He
had agreed that the job was purely day work. As a result
of the offers made to her she gave notice to her employer.
The Applicant says that on or about the 17th October 2000
she rang Mr Quinton Bluntish and told him that she would
accept the conditions that Mr Besson had offered she was
then invited to the Respondent’s office to discuss and sign
a workplace agreement and collect her uniform. At the
office she was presented with a workplace agreement,
she saw that it only provided for 40 hours per week. She
drew this to the attention of Mr Bluntish telling him that
her agreement with Mr Besson was for 44 hours pre week.
The wage rate was also incorrect, Mr Besson had
promised her $13.00 per hour for the first three months
and $15.00 per hour after that. Mr Bluntish told the
Applicant not to sign workplace agreement and said he
would speak to Mr Besson about her claims.
On 23rd October 2000 the Applicant reported for duty,
she was to work an 11 hour shift. The subject of her pay
became an issue towards the end of the shift. The
Applicant says that a man, whom she could not identify,
engaged her in conversation. During that conversation a
female workmate indicated to the man that she was getting
paid $10.00 per hour. The Applicant then told her she
was getting more. According to the Applicant this
conversation caused her some concern.
On the evening of 23rd October she received a phone call
at home from Mr Mal Westhead, a senior manager of the
Respondent. In a later discussion with Mr Westhead the
Applicant said he raised two complaints about her
performance. There was also discussion about the hourly
rate of pay. Mr Westhead said that no-one employed by
the Respondent was paid $15.00 per hour or $13.00 for
that matter, he also told her that there was only 33 hours
per week work available not 44 hours. The Applicant had
drawn the attention of Mr Westhead to her discussions
with Mr Besson. She had told him that Mr Besson had
offered her $13.00 per hour for the first three months and
$15.00 per hour after that.
Mr Westhead told her he would make enquiries and while
he did she was not to report for work on site the next day
but instead was to come into the office. The Applicant
had told him she could not afford to do so: he told her
she would be paid as a training day.
As instructed she attended the office and the hourly rate
and hours to be worked each week were discussed. The
Applicant said she was not offered 44 hours a week, at
that stage she was offered 33 hours a week at the rate of
$11.00 per hour for the first three months and $12.00 per
hour thereafter. Mr Westhead then said because of what
had occurred the Respondent would commence paying
$12.00 per hour. But the Applicant insisted upon the terms
she thought were offered to her by Mr Besson. Mr
Westhead refused saying it is not possible for the
Respondent to either pay $15.00 per hour or provide 44
hours a week. The Applicant understood this to mean he
was refusing to honour the terms of the agreement she
had made with Mr Besson.
Later on there was another phone call and again the
Applicant was told to come to another interview on the
promise that she would be paid. The same things were
discussed as during the previous interview, she still
asserted that Mr Besson had made promises to her and
again Mr Westhead rejected her assertions. Nothing was
resolved at the meeting. Mr Westhead told her to go home
and he would call her again. He rang on the evening of
25th October and there was a discussion between them.
This discussion was covertly recorded by one Mr Derek
Colin Smith the finance of the Applicant.
A transcript of the recording has been submitted to the
Commission in Exhibit L2.
During the conversation the Applicant says that she asked
Mr Westhead if he thought she was lying to him about
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her assertions. He did not dismiss her but there were
discussions about whether or not there would be
repercussions if he did, but she did not allege that she
had been dismissed. The Applicant went to work on 26th
October and while at work she was advised that a facsimile
transmission had been sent to her home by Mr Westhead.
A copy of the facsimile is included hereunder—
“Rita,
1. Following our recent discussions surrounding your employment opportunity with our
company it is appropriate for me to confirm
your employment status and conditions. I also
wish to take this occasion to formally notify
you of our actions to date relative to your allegations surrounding comments made by our
employee Mr Besson.
2. As discussed with you during our meetings
and again this afternoon per telephone, we
are pleased to continue our offer of employment to you either on the basis of a Work Place
Agreement (WPA) or on a casual basis under
award conditions.
3. To this point in time we (yourself and Ronin
Security) have not entered into a WPA.
4. Your current employment status with our company is as a casual employee under award
conditions.
5. Your request today for termination of your employment and the issue of a dismissal notice
is not appropriate to the circumstances. You
have not been dismissed and are not currently
the subject of any professional standards matter.
6. Dismissal and severance documents are only
provided to personnel who have been dismissed due to misconduct related matters,
never in the case of personal issues such as
the circumstances nominated by you.
7. To continue your ongoing training and development we request that you present yourself
for further training at the Sunday Times at
0900 hours tomorrow, Thursday 26/10/2000
and on Friday 27/10/2000.
8. Your allocated shift times for these days are
0900 to 1700 (9.00am to 5.00pm). You will be
shadowing the duties of Tracey O’Dea. Tracy
is an experienced member of our team, please
follow her instructions and seek any directions
relative to the duties innate to the post that
you feel necessary.
9. You are required to take an unpaid meal break
for one (1) hour between 1300 (1.00pm) and
1400 (2.00pm).
10. Should you have any queries or experience
any difficulties whatsoever regarding these
timings please do not hesitate to contact me
directly per telephone from 0830 (8.30am)
tomorrow morning, Thursday 26/10/2000.
11. We have noted your comments regarding the
purported statements of our employee Mr
Besson. As discussed with yourself and your
father earlier today, we will interview Mr
Besson surrounding this matter and have commenced our review of the issues associated
with your statement.
12. Upon our complete review of the associated
issues I will formally notify you of the outcomes.
13. I trust that the aforementioned employment
conditions are suitable to your availability and
that this course of action is congruent with
the current state of affairs.”
[Exhibit L7]
The Applicant told the Commission that the offer set out
in the facsimile was different to those that had been
previously made to her.
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17 By the time the Applicant had been informed about the
content of the facsimile by her finance she had already
been told by Mr Westhead that her hours had been cut to
21 per week. On advice an officer from a government
department she was told to walk out but she did not and
instead gave an hour’s notice (Exhibit L8). The Applicant
later signed a document acknowledging the receipt of her
pay cheque. She did so not for the purpose of discharging
any claims she might have but because she was suffering
from stress and thought that the Respondent’s officers
might not release her pay cheque. A detailed payslip for
the Applicant is before the Commission in Exhibit L10.
The Applicant says that this document reveals she has
not been paid fully for the hours worked neither did she
receive the promised hourly rate.
18 The Applicant claims she was unfairly then treated
because the Respondent made a promise to pay an hourly
rate for a number of hours acceptable to her, they refused
to give her both, she left a perfectly good job on promises
that had not been delivered. There was no question of
any misconduct by her.
19 The preceding is sufficient recitation of the Applicant’s
evidence in chief, I will deal with matters raised by Mr
Martel (of Counsel) with the Applicant in his extensive
cross examination of her in my analysis.
20 Evidence was taken from Mr Derek Colin Smith who
was called to confirm the dates the Applicant says she
attended various meetings with representatives of the
Respondent. He said that she reported she had been
introduced to Mr Ken Besson. Mr Besson and Mr Bluntish
were impressed with her credentials, there was a
possibility of employment at the Sunday Times and Perth
Print, and during an interview they discussed hours of
work but not remuneration.
21 Mr Smith says that the Applicant received a call from Mr
Besson during which Mr Besson eventually offered her a
position. According to Mr Smith the Applicant told him
that the first offer was for 44 hours per week at a rate of
$12.00 per hour during probation period and $13.00 per
hour thereafter. They had reviewed their financial position
and decided the offer was not viable for them. On or
around 11th or 12th October 2000 that Mr Smith witnessed
another telephone conversation; at least he gathered from
the Applicant’s side of the conversation that Mr Besson
was keen to procure her services. During this telephone
conversation Mr Besson changed the offer, the Applicant
repeated the figures to Mr Smith and he ran them through
his calculator. The offer was $13.00 per hour for three
months going to $15.00 per hour.
22 Mr Smith says that Mr Besson waited on the phone while
he and the Applicant discussed the offer, they considered
the cost of fuel for driving from Canning Vale to
Joondalup, they took into consideration their current
finances and they agreed that the offer was viable for
them. They thought that the $13.00 per hour would be
difficult for the first three months but they would be able
to scrape through. It was not a lightly taken decision, the
amount of income was very important because Mr Smith
was a student at a University with no income and the
Applicant’s income had to support the family. Mr Smith
claimed that Mr Besson had tried to convince the
Applicant by making the comment that the fares were
only $3.00 a day. Mr Smith factored this suggestion into
the calculation, he asked the Applicant to repeat the offer
back to Mr Besson which she did.
23 Being satisfied with the offer the Applicant had him type
out a letter of resignation from her previous employer.
24 In the following days Mr Smith helped the Applicant,
who was also assisted by her father, to obtain her security
license for which Mr Besson had asked her to apply. She
brought home a workplace agreement which provided
for a rate of pay of $12.00 per hour after three months.
The Applicant had said it was not what had been agreed
with Mr Besson. Mr Smith swears that the Applicant says
she mentioned this to Mr Quinton Bluntish and his
response was “fine we’ll sort it out with Ken later”.
25 The next relevant event was a phone call from Mr
Westhead during which he asked the Applicant to come
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to a meeting at the offices of the Respondent. Mr Westhead
agreed that Mr Smith could attend with her.
Mr Smith says during the meeting Mr Westhead explained
that the Respondent simply did not pay the rates that Mr
Besson had allegedly promised. Mr Smith was also
concerned that there had been an offer of 44 hours work
per week and there was only 33 available. To his mind
the outcome of the meeting was an impasse. Mr Westhead
had asked the Applicant and Mr Smith to go home and
consider his revamped offer which by that time had
dropped off the $11.00 per hour for probation and had
fixed the final offer at $12.00 per hour for 33 a week.
As a family the Applicant and Mr Smith could not afford
to accept that offer. Mr Smith confirmed he passed the
information in Mr Westhead’s facsimile on to the
Applicant at work but not in detail because he realised
she might be distressed and wanted her to come home
and talk to him in private. According to Mr Smith the
Applicant was caught in a distressing situation, she
thought that during a phone call Mr Westhead had been
blunt and more aggressive than he had been in the past.
Mr Smith admitted that he made a recording of the
telephone call from Mr Westhead using software in his
home computer. He said that not all the conversation was
recorded because of settings in the machine but nothing
had been done to alter the sound that had been captured.
The preceding is sufficient review of the evidence of Mr
Smith for the purposes of these Reasons.
On behalf of the Respondent the Commission heard
evidence from four witnesses. Mr Quinton James Bluntish
told the Commission that as part of his duties with the
Respondent he was occupied a few days a week
interviewing prospective employees, he also organises
rosters at various jobs including the Sunday Times. Early
in October 2000 he had invited the Applicant for an
interview after she had left her contact details when she
made an inquiry for employment. On 3rd October 2000
Mr Bluntish met with the Applicant and asked her to
complete an application form (Exhibit L2). From their
conversation he understood she was working at the airport
but was looking for a change because of the hours she
was getting and the distance she had to travel to work. It
also was clear that the Applicant did not wish to work
weekends and preferred day shift fulltime.
The Applicant had been told that employment would be
conditional upon her signing a workplace agreement, the
rates of pay under that agreement would be $11.00 per
hour during a probation period of three months and then
$12.00 per hour thereafter. The Applicant did not take
issue with the rate of pay. This amount had been offered
on the instructions of Mr Westhead, and he (Mr Bluntish)
did not have permission or authority to offer anything
else.
Having considered the Applicant’s work experience Mr
Bluntish decided that she would be suitable for a desk
job at the Sunday Times; but not for security work in a
court. He later rang the Applicant and told her there was
a possibility of a position and arranged for her to come
into the office. Because the Respondent had trouble
retaining staff at the Sunday Times the supervisor of that
job, Mr Ken Besson, was organised to take part in the
interview.
Mr Bluntish said a further interview was arranged for
13th October 2000; Mr Besson was to take part. In the
presence of Mr Bluntish Mr Besson was briefed by Mr
Westhead on his role was during the interview. He was to
form an opinion about the Applicant but was not to discuss
any employment conditions with her. The interview took
place one on one between the Applicant and Mr Besson,
after it was finished the Applicant was given a copy of
the workplace agreement. This agreement provided that
she would be paid $11.00 per hour until 13th January 2001
after which she would be paid $12.00 per hour.
Various administrative arrangements which involved the
Applicant coming in to sign the workplace agreement
and collect her uniform and receive a letter of an intent
occurred. The workplace agreement was discussed and
in that context the Applicant told Mr Bluntish that Mr
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Besson had offered to pay her $15.00 per hour. Mr
Bluntish told her that must be incorrect because the
standard offer was $11.00 per hour while on probation
followed by $12.00, provided the workplace agreement
was signed. Notwithstanding he promised the Applicant
that he would speak to Mr Westhead to find out whether
any other different wage rate had been authorised.
According to Mr Bluntish he never gave the Applicant a
commitment to employ her, nor did he place her on the
roster at the Sunday Times for which he had the
responsibility of preparing. On 23rd October 2000 he
became aware she had commenced work at the Sunday
Times. On 24th October 2000 Mr Westhead had contacted
Mr Bluntish to find out what had been said to the
Applicant during the interviews. Mr Bluntish related his
version of the events to him.
On 25th October 2000 Mr Bluntish was present in Mr
Westhead’s office at a meeting with the Applicant and
her father during which the Applicant’s father made threats
about the Respondent’s contractual position at the
Joondalup Law Courts unless the argument about his
daughter’s employment conditions was resolved to his
satisfaction. He demanded that the Applicant be employed
on terms and conditions she alleged were offered to her,
alternatively that she wanted a letter terminating her
employment. Mr Westhead had declined to provide a
termination letter because he thought the Applicant would
go to the Industrial Commission and also that it would
be a fraud to do so because there was no intention of the
Respondent to terminate her employment. In response
the Applicant’s father indicated that there would be
contractual consequences at Joondalup Court for the
Respondent.
Evidence was taken from Mr Kenneth John Besson who
was a supervisor of the Respondent.
Mr Besson said that his role as a site supervisor required
him to assist with rosters, supervise sites, maintain log
book of incidents and liaise with clients. He said that in
October 2000 the Respondent had been desperate to get
a suitable person to work on the front counter at the
Sunday Times, several employees had been tried but none
proved to be suitable. It was because of this experience
that he was instructed by the Respondent’s Director, Mr
Glen Towill, and the then Operations Manager, Mr
Malcolm Westhead, to attend interviews to be held for
prospective front counter employees so he could pass an
opinion on their suitability.
In October 2000 where he was asked to meet with the
Applicant to assess whether she was suitable for the
position at the Sunday Times. Mr Besson says that he
was instructed by Mr Westhead that his sole function was
form an opinion whether the Applicant was suitable for
the job.
During the interview he heard Mr Bluntish explain to the
Applicant the terms and conditions of employment. Mr
Besson then met the Applicant alone. At the end of that
interview the Applicant asked him about the pay and he
said to her that she had been told by Mr Bluntish what
she would be on. He also told her that Mr Towill was
currently trying to renegotiate the contract with News
Limited. Mr Besson was asked if any increase would be
passed on to the staff and he told the Applicant that if the
negotiations went well that she could probably get $13.00
per hour. Mr Besson says he was careful to condition
what he said to the success and negotiations with the
client. He says the Applicant had then said to him that
she would take the job on the conditions offered as long
as she could get four shifts. There was some discussion
between them about the shifts. He told her he would do
what he could to get her a day at the Perth Print. He did
this because he really wanted her for the Sunday Times
job. She then said to him that she had come from $16.60
per hour at the airport, this surprised Mr Besson and he
asked her why she left; she had told him if she could get
44 hours a week she would not have to travel as far. He
then reminded her that she knew the wages that had been
offered but told her to remember the negotiations are under
way and if they were successful she could get an extra
$1.00 per hour. He promised her that he would do
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everything he could to get her the hours she wanted but
that he did not have the final say.
The next time Mr Besson saw the Applicant was on 23rd
October 2000. He became aware that there were
conversations during the day between Ms Maggie
Eastwell and an unknown man concerning rates of pay.
At that stage the Applicant told him she had been promised
she would be paid $15.00 per hour after three months.
Mr Besson had asked her who had told her, she had said
“Kenny did”, it was clear to Mr Besson that she did not
know that he in fact was Kenny.
Mr Besson made notes of the conversation; these are
before the Commission in Exhibit M6.
Some days later Mr Towill and Mr Westhead had asked
him what he had said to the Applicant when he had met
with her. He told them that he had discussed the job but
not wages except to the extent that Mr Towill was
negotiating a variation in the contract at the Sunday Times.
He swore that he only ever told potential employees that
they would receive wages that Mr Westhead or another
senior person that instructed him they were to receive.
He knew he had no authority to increase wages and he
never told the Applicant she would be guaranteed any
more than $12.00 per hour. Nor did he guarantee that she
would receive 44 hours a week he admitted that he
promised that if she did a good job she would have no
worries in the future and that her future wages would
likely rise if the Respondent was able to get more money
from the client.
Evidence was also taken from Mr Malcolm Terrence
Westhead. During the time of the Applicant’s employment
he was responsible for all staff and client issues, he hired
and fired staff and worked both on site and in the office.
He answered directly to Mr Glen Towill the then
Managing Director of the Respondent.
Mr Westhead said that in the period leading up to October
2000 there was difficulty in retaining staff at the Sunday
Times site. There were complaints from the client about
the quality of personal and as a result it was suggested
that Mr Besson, the site supervisor meet and assess any
prospective employee.
There was a standing instruction to Mr Bluntish that all
potential employees were to be initially employed on
probation for three months at $11.00 per hour and
thereafter $12.00 per hour on condition that they sign a
workplace agreement. Mr Bluntish was not authorised to
offer any more, but he had delegated authority to employ
on those conditions.
Mr Westhead first had knowledge of the Applicant in
October 2000. He had told Mr Bluntish or Mr Besson
that she should look at the site before she decided whether
she wanted to work at the Sunday Times. Later in October
2000 he heard that the Applicant had made complaints
about her pay and he asked her to come into the office to
discuss the problem. The Applicant told him that she
wanted to work so he told her that he would pay her for
attending the meeting.
There was a meeting on 24th October 2000 which the
Applicant attended together with her partner; the notes
of that meeting are before the Commission in Exhibit
M7.
The major issue was the claim by the Applicant that Mr
Besson had promised $13.00 per hour initially and then
after probation $15.00 per hour. Mr Westhead made
enquiries with Mr Besson who denied that he had made
any such promise, but he did admit that he said words to
the effect that there were negotiations taking place with
the client and a pay increase would be likely if these were
successful. Mr Westhead told the Applicant that Mr
Besson had no authority to discuss wages. He later told
the Applicant he had spoken to Mr Besson who had denied
her claim.
The Applicant’s partner rang Mr Westhead and accused
the Respondent of not paying her what had been
promised. Mr Smith had been told that there was simply
not enough money in the contract to sustain an offer of
$15.00 per hour and Mr Westhead made it clear that no
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such offer had been made by the Respondent. Mr
Westhead made enquiries with Mr Bluntish to confirm
that the only offer he had made was for $11.00 per hour
and then $12.00 per hour after the probationary period.
On 25th October 2000 the Applicant attended the office
in company with her father, who demanded that the
Applicant be given the job on the terms she alleged were
promised. The notes of that conversation are attached to
Exhibit M7. As a result of the meeting the Applicant was
told by Mr Westhead to go home and she would be paid,
he would talk to Mr Towill and see what he thought about
a proposal to terminate the Applicant’s employment so
she could get the dole. Later that evening he spoke to the
Applicant and told her the offer could only be in
accordance with the workplace agreement, otherwise she
could be employed on a casual basis under the terms of
the award. The Applicant had responded that she wanted
to work so he told her to attend the Sunday Times on 26th
October 2000. After discussion with Mr Towill a facsimile
was sent to the Applicant, this document has previously
been incorporated into these Reasons. The terms offered
on the phone were exactly the terms offered in the
facsimile.
On 26th October 2000 Mr Westhead was advised that the
Applicant had called and resigned on an hour’s notice,
he asked for her resignation to be put in writing.
Evidence was also taken from Ms Mary Carlin Eastwell
who had worked at the Sunday Times site for the
Respondent, she did not know that the Applicant was
going to commence work at the site and on 26th October
2000 met her for the first time. Ms Eastwell says she
tried to help the Applicant settle in by demonstrating
equipment to her, she appeared though to have no
enthusiasm for the job.
On that day a man appeared at the counter running down
the Respondent, labelling them as crooks. There was a
discussion about how bad wages were and the Applicant
then said that she was on $15.00 per hour and would
soon go to $16.00, and words to the effect that if
everything works out she had a chance working directly
for News Limited in the future.
When the man left Ms Eastwell had asked the Applicant
her pay rate, she told her she was being paid $15.00 per
hour and this had been promised by Kenny and Quinton
(Besson and Bluntish) when they interviewed her. Ms
Eastwell then suggested that there was probably a mistake
because that was not the rate she was on and suggested
the Applicant ring the office. The Applicant had responded
by saying that she was being paid $16.60 per hour on the
job that she had left so there was no way she would leave
for less money. Later Ms Eastwell told Mr Besson about
the incident, she also told him that the Applicant had said
that he (Besson) had offered her $15.00 per hour, Mr
Besson denied that he ever made such a promise. Ms
Eastwell had said she did not care who had said it but the
Applicant thought she was getting $15.00 per hour. When
Mr Besson arrived on site that evening he asked the
Applicant who told her she would be getting paid $15.00
per hour, she was flustered and responded “Kenny said”.
Mr Besson then said to Ms Eastwell “see Maggs she
doesn’t even know who I am”. Later Mr Besson told her
that the Applicant was telling lies about how much she
was getting paid.
The Commission is required to make findings of
credibility of witnesses in order to make clear the evidence
that it favours. This is an aid to demonstrating that the
Commission has correctly applied the test that the matter
is to be decided on the balance of probabilities.
Sometimes that aid is not available because it is difficult
to make clear a finding on witness credibility. This is one
of those cases. The Commission received evidence from
the Applicant and her partner, she appeared to believe
that the story she told was true. Similarly there is no reason
to draw any adverse conclusions about the quality of
evidence from Mr Smith who gave evidence in her
support. One can say the same about the evidence of Mr
Bluntish, Mr Westhead and Ms Eastwell for that matter.
The only person whose evidence may have some sort of
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query is Mr Besson, however that he was effusive in his
rejection of the contentions of the Applicant concerning
the promises she alleged he made should not be taken to
mean that he has not told the Commission the truth from
his point of view.
When the Commission is placed in this situation it
therefore must rely on the analysis of the evidence and
apply the test of deciding the matter on the balance of
probabilities upon that analysis.
This matter has been referred by the Applicant under s.29
of the Act which allows such a reference in the face of a
claim that an employee has been harshly, oppressively or
unfairly dismissed or has not been allowed a benefit by
the employer not being a benefit under an award or order
to which there is an entitlement under the contract of
service. The jurisdiction can only be invoked if as a matter
of law there is an employment relationship and the
employee was dismissed from the relationship. This
means if a person resigns or a contract comes to end by
effluxion of time the jurisdiction can not be excited.
In this case it is common ground that the Applicant
submitted a letter of resignation. Its terms are as follows—
“To Whom It May Concern.
As of 11.45am today, I give you one hour’s notice
of my resignation. I will be leaving the premises of
the Sunday Times at 12.45.
Yours faithfully Rita Powell
[Exhibit L8].
The concept of dismissal involves termination of the
employment at the initiative of the employer so that not
every termination of employment gives rise to the
jurisdiction in s.29, it must be termination by way of
dismissal. In most cases where a termination of
employment is clearly instigated by the employer that a
dismissal has occurred is not at debate, a dismissal must
be a clear and unequivocal indication that the employer
intends the employment to finish, in particular there must
be an identifiable point in time at which the employment
is to finish.
A number of difficulties arise where the employee resigns.
It is common cause in this case there was a resignation.
Counsel for the Applicant, Mr Love says that it constitutes
an unfair dismissal, he does so because he says the
Respondent’s dismissal occurred because the Applicant
refused to acquiesce to contractual terms in relation to
hourly rate of pay and number of hours that were
otherwise in accordance with an agreement and in
disregard of the Respondent’s legal obligations having
made such an agreement. This means that the Applicant
was denied procedural fairness because she was
compelled to attend meetings with Mr Westhead and
prevented from returning to work until the matter was
resolved. While she was promised that she would be paid
for these meetings as training, this did not occur, and in
any event she had not been paid for the full amount of
hours lost by her not attending shifts at the contractual
rate of pay to which she thought she was entitled.
In addition she was forced to attend the meetings under
duress. While the Respondent did not tell her she was
going to be dismissed the inference was open to her that
she would not be dismissed provided she acquiesced to
the modified terms of agreement concerning rates of pay
and number of hours.
Concurrently she was subjected to what she says were
unsubstantiated accusations that she did not perform the
duties correctly in any event. This was for the purpose of
suborning or intimidating her into acquiescing to modified
terms of agreement, she refused to do so and even though
she signed the confirmation that she had voluntary
resigned she did so to ensure that she would get her pay.
This, says the Applicant’s Counsel was to combat denying
her procedural fairness and amounts to constructive
dismissal and should be regarded by the Commission as
sufficient to constitute a dismissal for the purpose of s.29
(1)(b)(i) of the Act. Mr Love relies upon an authority of
Federated Clerks Union of Australia WA Branch v Cargill
Australia Ltd (1997) WAIRC 2553 upon which he
advanced the contention that the existence of a threat that
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would cause the employee to resign amounts to
constructive dismissal. The fact that an act of resignation
subsumes the act of dismissal does not alter the essential
character of it or of the transactions between the parties
and that if an employee terminates the contract by reasons
of an employer’s conduct he is constructively dismissed.
I need to examine these contentions.
64 I have recently done so at length in Clifton John Fox v
News Illustrated Pty Ltd Application 1492 of 2000 citation
No. 2001 WAIRC A3237 (unreported), the following
passages are relevant—
“The seminal authority on constructive dismissal in
this jurisdiction is Attorney General and West Australian Prison Officers Union (1995) 75 WAIG 3167.
That case was decided after the Industrial Appeal
Court had issued its Reasons for Decision in Cargill
Australia, Leslie Salt Division v Federated Clerks
Union of Australia (1992) 72 WAIG 1495 and in my
view extended the concept discussed in Cargill’s
Case.
In the Attorney General and West Australian Prison
Officers Union (op cit) their Honours examined the
concept against the background of cases which had
been decided in the United Kingdom and New Zealand, particularly in Sothern v Franks Charlesly and
Co (1981) IRLR 278 and Auckland Shop Employers
Union v Woolworth’s NZ Ltd 85 2NZLR 372. In his
Reasons Kennedy J. observed that the critical question before the Industrial Commission and before
the Court was whether the facts revealed that the
employee concerned was “dismissed”. His Honour
then observed as follows—
“…In this context, it does not appear to me to
be particularly helpful to introduce any notion of constructive dismissal, the only
question being whether or not Mr De Grussa
was “dismissed” by his employer. There is
nothing in the Industrial Relations Act equivalent to s55(2)(c) of the Employment Protection
(Consolidation) Act 1978 (UK) which expressly created the concept of constructive
dismissal. The position for the present purposes is, in my view, summarised in the
judgment of Stephenson LJ in Sothern v
Franks Charlesly & Co [1981] IRLR 278 at
280—
“Did he trip or was he pushed? Was it
murder or was it suicide? I know that such
a simple consideration of starkly contrasted alternatives is too often outlawed
by authority in deciding the issue of dismissal vel non. Even if the question, ‘Was
the employee dismissed?’ cannot always
be answered by answering the question,
‘Who really terminated his contract?’ the
real answer to the second question gives
the right answer to the first question in
this case.”
In his Reasons for Decision Rowland J. referred to
the Decision of Denning MR in Western Excavating
(EEC) Ltd v Sharp 78 QB 761 wherein the common
law position was disclosed. His Honour Justice
Rowland made the following observations—
“… Whilst recognising that the English Act
differed from the Western Australian Act, the
Industrial Appeal Court, in relation to the
Master of the Rolls’ exposition of the common
law on the subject, said, at 1497—
“If that be the correct test, it is difficult to
envisage circumstances where the employer’s conduct which must be a breach going
to the root of the contract to justify its acceptance by the employee, could ever be
said to be other than an unfair dismissal”.
The court also said, at 1498—
“Unfortunately, this case has been bedevilled by the Full Bench’s decision that this
was a “constructive dismissal”. It was not.
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To be a constructive dismissal the employer had to be “guilty of conduct which
is a significant breach going to the root of
the contract” which entitles the employee
to accept the breach and leave. That did
not happen.”
Cargill’s case, in the end, went off on the basis of
whether the employer’s actions were unfair and the
inquiry developed into whether it had proved that
the employee was guilty of misconduct sufficient to
warrant summary dismissal. The case has evidently
been used in the present matter to justify a finding
that if there is a constructive dismissal, then an order for reinstatement is justified.
In my view, Cargill’s case does not lend support to
that conclusion.”
It appears to me that His Honour was of the opinion
that there was a difference of view in the operation
of common law principles that give rise to finding of
constructive dismissal and that Cargill’s Case did
not provide the complete answer. Later in his Reasons he adopted with approval the approach of the
Court of Appeal of New Zealand in Auckland Shop
Employees Union v Woolworths NZ Ltd (op cit) His
Honour cited a long passage from that Decision,
but he ultimately adopted the following principle:
“the concept is certainly capable of including cases
where an employer gives the worker an option of
resigning or being dismissed; or where an employer
has followed a course of conduct with a deliberate
and dominant purpose of coercing a worker to resign.” (Emphasis added)
This concept fits well with the citation in the Decision of Kennedy J. where he quoted Stephens LJ in
Sothern v Franks Charlesly as saying “did he trip
or was he pushed, was it murder or was it suicide”.
By merging these concepts the Industrial Appeal
Court has erected a stringent test to be applied in
situations where its alleged that a constructive dismissal took place. The test that Mr Stokes urges upon
the Commission is the employer must undertake acts
which were unreasonable and leave no other choice
but to resign. The Full Bench has made it clear in
Pisconeri v Laurens and Munns that the concept
expounded in Auckland Shop Employees Union v
Woolworths NZ Ltd and adopted by Rowland J. in
his Decision in Attorney General v West Australian
Prison Officers Union (op cit) is the appropriate concept to be applied, that is there must be a deliberate
and dominant purpose of coercing a worker to resign. These then are the concepts that need to be
applied in this case…”
As I have noted in Fox’s case the authorities, as I
apprehend, create a more stringent test than that suggested
in the authority upon which Mr Love relies. The
appropriate concept is that there must be a deliberate and
dominate purpose of coercing the worker to resign.
On the balance of probabilities the following chain of
events occurred. The Applicant was employed on a job at
Perth Airport. It was some considerable distance from
her home and she was interested in obtaining alternative
employment that would provide a reasonably
commensurate pay but would be closer to home and so
reduce her daily travel. As a result she applied to the
Respondent for a job and was invited to an interview with
Mr Quinten Bluntish.
Mr Bluntish made her an offer of employment in
accordance with the authority given to him by the
Respondent. I accept his evidence that the offer he made
was in accordance with that authority. That is he offered
employment in accordance with the terms set out in the
workplace agreement and on condition that the terms be
accepted without modification.
I accept that he told the applicant that as part of the
recruitment process she would have to meet with Mr Ken
Besson, the site supervisor on the Sunday Times contract
so that he could assess whether she would be suitable for
the job. I find that this step in the recruitment process
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occurred on the instruction of Mr Westhead and was solely
for the purpose of assessing suitability, and that Mr Besson
was not granted authority to negotiate terms and
conditions on the Respondents behalf. Acting on the
instruction Mr Besson met with the Applicant.
I find on the balance of probabilities that what most likely
happened is that when the question of pay came up Mr
Besson told the Applicant that if Mr Towill could
successfully negotiate a variation to the contract with
News Limited, the client at Sunday Times, then a wage
increase could well flow on to employees. It is fair to
draw the conclusion that type of suggestion was made to
the Applicant.
I accept her evidence that during the later telephone
conversation with Mr Besson that she repeated what Mr
Besson had said to her partner Mr Smith who made
calculations, they decided that they could accept the job
if the rate was $15.00 per hour. I am unable to determine
on the evidence whether Mr Besson told the Applicant
that she would get $15.00 per hour but it is open to
conclude that he may have inferred that there was a
potential that the work could be worth that much
depending upon the success of the Respondent in renegotiating contractual arrangements at the Sunday Times
site.
It is open to find and I do that the Applicant took what
Mr Besson was saying to her to be an offer. I am unable
to find positively that it was an offer because even though
Mr Smith was standing beside the Applicant he gave no
evidence that he heard Mr Besson say words which
specifically said there was an offer of wages in the sum
the Applicant communicated to Mr Smith. The Applicant
has been unable to establish with certainty that a firm
offer was made.
Even though I described Mr Besson as being effusive,
his denials of making the offer have the ring of truth. He
was never ever allowed to make such an offer in the past,
he was in no doubt that the Respondent’s rules were that
employees received $11.00 per hour while on probation
followed by $12.00 per hour. He knew that if there was a
different amount of money paid to the Applicant that
would immediately put her at odds with Ms Eastwell who
was already employed at the Sunday Times. This was not
acceptable and could also affect the rates of pay that other
people were receiving. I accept that these issues would
have been in his mind.
The reason why I had some confidence in making such a
finding is because of the evidence of Mr Westhead which
I accept. He made it clear that the Respondent’s policy
concerning hiring and firing were well known to the staff,
he personally carried the authority subject to a specific
delegation to Mr Bluntish to make an offer to a prospective
employee of $11.00 per hour followed by $12.00 per hour
after three months probation if a workplace agreement
was signed. The evidence of Mr Bluntish confirms this.
There is nothing in the evidence of Mr Westhead which
would allow any inference or any shadow of doubt that
the authority to hire and fire resided with him and it most
definitely was never conceded by the Respondent to Mr
Besson. It is open to conclude that Mr Besson never had
the ability to make offers which would bind the
Respondent and I so find.
What Mr Westhead did in the various interviews he had
with the Applicant is try and resolve the issue. He was
prepared to move on the offer to $12.00 per hour and as
the Applicant would not sign the workplace agreement
he was prepared to continue the relationship on an award
basis as a casual. That was a logical fallback position for
him to do to try and resolve the matter. I think it clear
that he never suggested or intimated that the Applicant
would be dismissed or that she should resign, in fact he
withstood considerable pressure from the Applicant’s
father, who did not give evidence in this matter, to provide
his daughter with a letter of dismissal because that was
more convenient for her, for social security purposes.
It is open to conclude that a contract was made between
these parties after the interview with Mr Westhead when
the Applicant presented for work at the Sunday Times
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site on the basis of $12.00 per hour as a casual award
employee.
Much was made by the Applicant about the covert
recording by Mr Smith of a telephone conversation
between Mr Westhead and the Applicant concerning these
issues. In my view the transcript of that conversation does
nothing other than support the contention of Mr Westhead
that he was trying to resolve the matter on the basis that
he wanted to retain the Applicant but he could not pay
her the amount of money that she thought Mr Besson
had promised her.
The question remains to be decided whether in the face
of a finding that Mr Besson had no authority from the
Respondent to make the offer, that he nevertheless did
make an offer, and whether the Respondents were bound
by it. I explore this issue because if I am wrong in finding
that Mr Besson did not make the offer the Applicant
alleges it might be argued that he had the ostensible
authority of the Respondent by virtue of his position as a
supervisor to make such an offer.
This type of authority stems from the principle of estoppel.
If a principal holds out an agent as having authority then
the principal will be estopped from denying the existence
of that authority. There are a number of elements to the
doctrine.
There must be a representation. It may be expressed or
implied from the course of dealing or it may be by
conduct—by permitting the agent to act in some way in
the conduct of the principal’s business with other persons.
An implied representation only extends to an act normally
performed by an agent of that description, that is, to such
authority as would normally be implied.
The representation must be made by either the principal,
someone acting on its behalf or permitted to act on its
behalf. A representation by the agent that he/she is the
authority cannot create apparent authority, unless the
principal can be regarded to have in some way instigated
or permitted it. The representation by the agent as the
extent of his/her authority cannot amount to a holding
out by the principal, but the doctrine does not apply in
circumstances where the third party does not know of
the principal’s existence that is where the agent purports
to deal as the principal.
There must have been reliance placed upon the
representation by the third party, a principal cannot be
held liable if there is no causal connection between the
representation and a dealing with an agent.
That means a third party cannot hold the principal liable
if they did not believe that the agent had the authority
despite the appearance of authority, or they were not aware
of the circumstances giving rise to apparent authority,
nor could they hold a principal liable if they had notice
of the terms of the agent’s authority. Finally the third
party must have acted on the representation.
In Freeman & Lockyer v Buckhurst Park Properties
(Mangal) Ltd [1964] 2 QB 480 at 506 Diplock J
formulated special rules to apply when the agent is the
agent of a company, these in my respectful opinion need
to be applied in this case. The rules are—
(1) That a representation that the agent had authority to enter on behalf of the company into a
contract of the kind sought to be enforced was
made to the contractor;
(2) Such representation was made by a person or
persons who had ‘actual’ authority to manage the
business of the company either generally or in
respect of those matters to which the contract relates;
(3) The contractor was induced by the representation to enter into the contract, that is that he/she
in fact relied upon it; and
(4) That under the memorandum of articles of association the company was not deprived of the
capacity either to enter into the contract of the
kind sought to be enforced or to delegate authority to enter into the contract of that kind to the
agent.
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84 In Australia, Freeman & Lockyer’s case was approved by
the High Court in Crabtree-Vickers Pty Ltd v Australian
Direct Mail Advertising & Addressing Co Pty Ltd [1975]
133 CLR 72 and Northside Developments Pty Ltd v
Registrar-General (1990) 170 CLR 146.
85 The facts of this case do not fit the rules described above.
Mr Besson did not represent that he had the authority to
enter into a contract on behalf of the Respondent. His
words concerning the possible effect of the negotiations
between Mr Towill and News Limited may have been
phrased to give the Applicant some encouragement to be
interested in the job but they did not, in my opinion,
amount to a representation.
86 It should have been clear to the Applicant that Mr Besson
had no actual authority on behalf of the Respondent and
even if it could be said that his words could have implied
the contrary, the series of meetings that then followed
with Mr Westhead should have made it clear to her that
Mr Westhead was the only one with the authority on behalf
of Respondent to fix her rates of pay. That Mr Westhead
could make arrangements for her to come to meetings
with him, waive the necessity for her to go to work but
still pay her and make her offers of a rate of pay as a
casual should have all been indicators to the Applicant
that he was the person with the authority to contract with
her on behalf of the Respondent. The Applicant was not
induced by any representation by Mr Besson to enter into
the contract, the contract was entered into, as I have found,
after discussions between the Applicant and Mr Westhead.
The contract was not formed until the Applicant presented
for duty upon the terms and conditions that Mr Westhead
had put to her verbally in their meeting and which he
confirmed by facsimile.
87 Finally it is clear from the evidence that Mr Besson had
no authority on a day to day basis for the running of the
Respondent’s affairs particularly the right to hire and fire,
nor would it be reasonable for the Applicant to conclude
that he did. Even if she was justified from the behaviour
of Mr Besson to reach that conclusion, the Respondent
moved quickly and positively to make the position clear
to her. It also cannot be said that Mr Besson had ostensible
authority to make the arrangements the Applicant claimed
he did and I so find.
88 I find that there was no dismissal in this case and the
jurisdiction under s.29 therefore does not arise. If I am
wrong I need to consider the question of constructive
dismissal, I have cited the authorities to be applied, it is
open to conclude on the evidence that the Applicant
thought she had made an arrangement with Mr Besson
for a different rate of pay and hours of work regime than
had been offered to her by the Respondent. She sought to
negotiate with the Respondent to change the offer to one
which she would accept. In the meantime she had
commenced to work for the Respondent, she was unable
through a number of conversations with the senior officer
of the Respondent to achieve a contract in the form she
wanted, what the Respondent was offering to her
eventually did not meet her financial requirements and
she decided to end the relationship by resignation.
89 What happened was the Applicant decided she did not
want to continue, she was not tripped and she was not
pushed. The question to be addressed, according to
Kennedy J in Prison Officers Union v Attorney General
ibid, is who really terminated the contract. The real answer
to that question is that the Applicant for all of the reasons
I have set out above, decided she did not want to continue
and terminated the contract. She was unable to get the
Respondent to pay her what she wanted, she decided it
was in her best financial interest to go somewhere else
and that is what she did. There is no evidence a deliberate
and dominant purpose of coercing the Applicant to resign.
In fact the Respondent’s conduct demonstrates the
contrary and I so find. There was no dismissal, the
jurisdiction is therefore not excited and the application
will be dismissed for that reason.
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2001 WAIRC 03702
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
RITA POWELL, APPLICANT
v.
RONIN SECURITY PTY LTD,
RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
FRIDAY, 7 SEPTEMBER 2001
FILE NO
APPLICATION 1844 OF 2000
CITATION NO. 2001 WAIRC 03702

(3) THAT on 27 July, 3 and 10 August 2001 Misty Joy
Proctor pay Waikiki Photographics the sum of $50.00
to clear the balance remaining in her staff account
which she owes to Waikiki Photographics.
(4) THAT Misty Joy Proctor accepts this agreement in
full and final settlement of all matters arising out of
her application in this Commission and in the Australian Industrial Relations Commission;
(5) THAT upon her receipt of the sum to be paid in accordance with this Order Misty Joy Proctor will
withdraw the application she has made in the Australian Industrial Relations Commission.
(6) THAT this application be adjourned for four weeks
and then be hereby discontinued provided neither
party advises the Commission prior to that time that
the Order has not been complied with.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

____________________________________________________________________________

Result

Dismissed

____________________________________________________________________________

Order.
HAVING heard Mr D. Love (of Counsel) on behalf of the
Applicant and Mr C. Martel (of Counsel) on behalf of the
Respondent, the Commission pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Application be, and is hereby, dismissed.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

2001 WAIRC 03330
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
MISTY JOY PROCTOR, APPLICANT
v.
WAIKIKI
PHOTOGRAPHICS,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
TUESDAY, 24 JULY 2001
FILE NO
APPLICATION 1128 OF 2001
CITATION NO. 2001 WAIRC 03330
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Order issued by consent.
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2001 WAIRC 03569
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
PAUL ANTHONY RENWICK,
APPLICANT
v.
JOHN HOLLAND CONSTRUCTION &
ENGINEERING PTY LTD ACN 004
282 268, RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
FRIDAY, 17 AUGUST 2001
FILE NO
APPLICATION 571 OF 2000
CITATION NO. 2001 WAIRC 03569
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application dismissed
Mr D Armstrong of Counsel
Mr S Foy as agent

_______________________________________________________________________________

Ms M. Proctor
Mr J. Steere

1

_______________________________________________________________________________

Order.
WHEREAS the Commission has before it a claim by Ms Proctor that she was unfairly dismissed;
AND WHEREAS the respondent opposes the claim;
AND WHEREAS the parties met in conference before the
Commission and agreed on terms to settle the claim;
AND WHEREAS the parties agreed that an Order could
issue reflecting the terms of that agreement;
AND WHEREAS the Commission is of the view that the
parties’ agreement should be reflected in an Order;
AND HAVING HEARD Ms M. Proctor on her own behalf
as applicant and Mr J. Steere as a director of the respondent
on its behalf, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby
orders that Misty Joy Proctor and Waikiki Photographics observe the terms of this agreement between them—
(1) THAT Waikiki Photographics pay Misty Joy Proctor the sum of $458.00 net by direct deposit into Ms
Proctor’s nominated bank account by Friday 20 July
2001 being the sum of two weeks’ net wages less
$50.00 to be credited to her staff account which she
owes to Waikiki Photographics.
(2) THAT Waikiki Photographics reduces the balance
of Misty Joy Proctor’s staff account which she owes
to Waikiki Photographics as at 19 July 2001 from
$262.00 to $150.00.

2

3

Reasons for Decision.
This is an application made pursuant to section 29(1)(b)(i)
of the Industrial Relations Act, 1979 (the Act). The
applicant, Mr Paul Anthony Renwick, worked as a Rail
Maintainer for the respondent, John Holland Construction
and Engineering Pty Ltd, from 18 March 1999 to 30
March 2000. The applicant was dismissed on 31 March
2000 for failing, what was deemed by the respondent to
be, three formal alcohol breathalyser tests within a twelve
month period.
The application was first listed for conference in Geraldton
on 13 June 2000. This conference was cancelled and the
matter listed again for conference, by teleconference, on
27 July 2000. The matter did not settle and the applicant
after an extended period of negotiation with the
respondent asked that a further conference be convened
by the Commission. The matter failed to settle at a
conference on 1 December 2000, was referred to hearing
and a preliminary hearing on jurisdiction was held on 9
February 2001. The Commission found that it had
jurisdiction (these reasons have been reported) and the
merit of the matter was heard on 26 and 27 April 2001 in
Geraldton and by videoconference in Perth on 18 May
2001.
It is now agreed that the terms of Mr Renwick’s
employment are governed by John Holland Construction
& Engineering Pty Ltd Rail Infrastructure Maintenance
Agreement 1996-1999 and the Rail Infrastructure
Maintenance Award 1996. This point lacked some clarity
at the time of the Preliminary hearing. Clause 25 of the
Agreement and the respondents’ policy manual cover
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procedure for handling alcohol related issues. I will come
to those provisions.
4 The applicant worked in a team of approximately 20
employees who carried out repair and maintenance on
railway lines under contract for Westrail. The team worked
in the Mullewa, Morawa and Perenjori regions on a 11
days on and 3 days off basis. They stayed in local caravan
parks and were transported each day to their work location
by bus. It is common ground that alcohol consumption
was of concern to the respondent to the extent that a
regime existed whereby breathalyser tests could be
undertaken to ascertain whether an employee was fit for
work. It is uncontested that the circumstances of the team
meant that there was little to do to occupy one’s time
following work each day and hence the local hotel and
drinking at the caravan site were regular leisure activities.
5 It is common ground that, due to the nature of the work,
it was unsafe to be under the influence of alcohol at work.
The rules that applied to alcohol on the rail reserve,
courtesy of Westrail, were stricter than those which the
company applied. However, the company had a regime
of testing which included self-testing as well as formal
testing to avoid the situation of an employee being on
site and unfit for work due to alcohol. The regime also
stipulated that a refusal to submit to a formal test would
mean that the refusal would be deemed to be a positive
test.
6 As for self-testing, a breathalyser kit was kept by Mr
Douglas Madden, one of the team’s leading hands which
could be accessed on request. It was the combined view
of the team that Mr Madden should be the person to hold
the kit; the team trusted him to do so. If an employee
self-tested and found himself to be above the acceptable
limit then he could absent himself from work and also
retest at a later time, with a view to attending work when
no longer under the influence of alcohol.
7 The applicant challenges the validity of the three positive
alcohol readings which he received. The first test was
conducted outside his caravan at the Mullewa caravan
park on 5 April 1999. There was an incident the night
before involving Mr Gutteridge, a leading hand, and Mr
Renwick. Mr Gutteridge wanted Mr Renwick and his
drinking partner to be quiet so that he could get to sleep.
When he complained Mr Renwick told him where to go.
Mr Renwick awoke late for work the next morning and
was visited by the superintendent and supervisor who
required him to be breathalysed. He returned a positive
reading and was stood down. He was subsequently given
a letter of warning [Exhibit PAR3].
8 The second test was conducted on 20 February 2000 at
Perenjori. The test was conducted at the worksite the
morning after a function that had been put on for the
team by the publican of the Perenjori Hotel. Mr Renwick
refused to be breathalysed as he says he was advised that
he was the only employee who was to be tested. He was
taken back to the caravan park, along with another
employee.
9 He was given a letter of warning for refusing to be tested
[Exhibit PAR4]. After both warnings the applicant
complains that no counselling or assistance was offered
by the respondent as per the respondent’s policy.
10 The third test was conducted next to the bus at the
Perenjori store on 30 March 2000 on the way to the
worksite. Mr Renwick says that he—
“went into the deli, grabbed some smoko, drinks and
the paper. I walked out. Dougie Madden approached
me and he suggested I test myself before I went to
the worksite. He mentioned that there’d be a few of
us tested on the worksite and I said “I’d rather be
tested here”. (Transcript pg. 35)
After the testing Mr Renwick says that Mr Madden said
to him, “Paul, you can chance it.” He says he decided not
to chance it, as he had two weeks to get a chance back,
and he declared himself unfit for work. Mr Renwick says
he believed this to be a self-test.
11 The applicant challenges the validity of each of these tests.
However, at the time of dismissal it is Mr Renwick’s
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evidence that he knew he was on his final warning, his
last chance. In fact, he says that everyone knew he was
on his final warning (Transcript pg. 111). Exhibit PAR4
states—
“22 February 2000
Paul Renwick
Maintainer PT3
Dear Paul
UNFIT FOR WORK—SECOND WRITTEN
WARNING
On the 20 February 2000, at Pererjori you were requested to undertake a “Alcohol Breath” test by Garry
Wilson.
The result of this test on 20 February 2000 was positive and you were stood down from work on 20
February 2000 effective from when you were advised by Mr Garry Wilson, Acting Superintendent
PT3.
Under the provisions of the Alcohol & Other Drugs
Policy, which was explained to you at your safety
induction at commencement of employment, this
failure to pass the test is unacceptable. Therefore this
letter is your 2nd written warning, the first being used
14 April 1999. Failure of or refusal of any Drug or
Alcohol test for the 3rd time in a twelve month period will cause your employment to be terminated.
[my emphasis]
Please note that the above policy requires you to
submit a negative result to a “Alcohol Breath” Test
before you will be allowed to recommence work.
This result has to be carried out within 30 calendar
days to comply with the policy.
You are also advised that the Policy allows for monitoring of your progress towards heeding the
requirements of “fitness for work”. In this regard
you will be required to pass a breath test to be arranged by your supervisor a few weeks after you
resume duty.
If you feel you have a problem or need to speak to
someone regarding this, a counselling service is available by phoning our Employee Assistance Program
on metro 9225 4522 or country 1800 198 191. This
service will be carried out in a strictly confidential
manner.
Yours sincerely
JOHN HOLLAND CONSTRUCTION & ENGINEERING PTY LTD”
[Emphasis added in italics]
12 It is clear from the evidence that Mr Renwick did not
really challenge these warnings at the time and he knew
quite clearly that they meant that he was on his last chance.
His own evidence is quite plain about this, the impression
gained by the Commission of his evidence is that the first
two warnings have become an issue due to Mr Renwick’s
third positive test (which is challenged) and his dismissal.
This is with the exception that Mr Renwick was obviously
annoyed at the time because he thought that he had been
singled out, when others had also taken part in the
festivities the night before. In my mind though that does
not take away from the validity of the warnings in any
way or the fact that he was rightly on his last chance and
knew his employment to be in jeopardy. There is no
indication that Mr Renwick wanted or sought counselling
in response to the warnings. In fact his evidence is to the
contrary. That is, he would have felt embarrassed amongst
his peers to have taken that route. In relation to the first
warning I should also say that from the evidence of Mr
Renwick himself it is clear that he overslept, and was
intending to go to work when he was then tested at the
caravan park, during work hours, and returned a positive
result. I find that both tests are valid and that Mr Renwick
was legitimately on his last warning in accordance with
his terms of employment.
13 The determination as to whether the dismissal of Mr
Renwick was harsh, unfair or oppressive, in my view,
rests not on the earlier tests and warnings, but on the
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third test. The issue is whether that test was a self-test or
a valid formal test. In addition, the determination of
unfairness or otherwise must be viewed in the light of
the terms of Mr Renwick’s employment and the
investigation of events after the third test incident. I should
add that Mr Renwick had separately received three letters
of warning for absenteeism arising from drinking. This
adds weight to the fact that the respondent had concerns
about Mr Renwick’s drinking vis-vis his work, but are
not of themselves central to my judgement on this
application.
In relation to the credibility of witnesses, having viewed
each witness, I have no reason to challenge their evidence
except to say that Mr Renwick’s uncertainty and hesitancy
in his attempts under cross-examination to explain some
of his actions lead me to doubt his evidence. The most
relevant example is that I do not believe Mr Renwick’s
evidence that he did not know of the can of beer in his
esky on the morning of 30 March 2000. His evidence on
this point was not at all plausible.
I should also say that where there are conflicts in the
evidence of Mr Madden and Mr Renwick I prefer the
evidence of Mr Madden. He was very straightforward in
his evidence and very credible. These were the two
employees who knew most about what transpired with
the third test.
Following the third incident of breathalyser testing, Mr
Renwick was told by the supervisor, Mr Gary Wilson, to
pack his bags and leave on 31 March 2000. Mr Renwick
says that Mr Wilson also told him to go and apply to
have his job back. Mr Renwick approached Mr
McMurray, another supervisor, to see whether he could
get his job back. Nothing came of this approach, although
Mr Renwick says that Mr McMurray indicated that he
thought what had happened was unfair. Mr McMurray
was not called to give evidence and I make nothing of
this approach on Mr Renwick’s evidence in relation to it.
Mr Renwick knew at all times that if he failed three
breathalyser tests in twelve months then he was likely to
be dismissed. He does not challenge this, instead the issue
for him is that the tests were not valid for various reasons.
Let me deal with those reasons, as they relate to the third
test.
In relation to the third test there is a difference as to the
level of the reading. This is not relevant in deciding the
matter. However, I accept the evidence of Mr Madden
who took the reading and says that the level was .158.
The applicant disputes that the test was taken correctly in
that the device was not working properly. It is clear on
the evidence of Mr Renwick and Mr Madden that they
had some difficulty at first in starting the device. They
were then aided by Phil (a fitter) and Adam (an electrician)
and some light, at the back of the bus, was shed on the
instrument. It is clear to me that the device was then
operational and a proper reading was taken. Counsel for
the applicant went to some lengths to seek to prove that
the device did not work properly. I do not accept this.
The device had recently been in for a service. Mr Madden
displayed convincingly at hearing how the instrument
operated and that he was competent in operating it even
though he was not accredited. In that regard I make
nothing of the evidence of Sargant Watkins other than a
thorough attempt by counsel for the applicant to discredit
or lay doubt in the mind of the Commission about the
adequacy and accuracy of the third test. I find the third
test was conducted properly and returned a reading of
.158.
The issue with the third test with which I have
considerably more difficulty is whether the third test was
an official test or a self test. The evidence is that self tests
were normally conducted by Mr Madden. Members of
the maintenance crew could approach him to self test and
then absent themselves from work so as not to penalise
themselves or put at jeopardy their workmates. Clearly,
the more stringent procedures and penalties applied to
workers by Westrail on the rail reserve where prominent
in the minds of the maintenance crew and the respondent’s
managers and supervisors. Mr Madden was given the task
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of retaining the breathalyser equipment and operating the
self tests. He was given this task at the request of members
of the crew as they trusted him to do it. The point of
confusion, and I consider that it was just that, is whether
Mr Renwick believed he was engaging in a self test on
the morning of 30 March 2000 or a formal test.
The evidence of Mr Madden is that he was instructed to
test Mr Renwick and did not suggest it was a self-test.
The evidence of Mr Wilson is that it was a formal test.
The evidence of Mr Gutteridge is that it started as a selftest and became a formal test (Transcript pg 190, 194 &
199). He says—
“Because it was pretty run of the mill with Paul that
he would’ve been over, so it was just usual to send
him home”. (Transcript pg. 190)
Weighing up all of this evidence I find that it is more
probable that the test conducted on 30 March 2000 was a
formal test. The fact that Mr Madden was conducting the
test rather than one of the supervisors may have led Mr
Renwick to consider that it was a self test and done so as
to ensure that he did not commence work on the rail
reserve in an intoxicated state. Weighed against this is
the evidence that these tests were normally conducted at
the caravan site, were conducted at the request of the crew
member and that Mr Renwick never sought to be self
tested (even though there were occasions when he was
absent from work as he was under the influence of
alcohol). Put at its simplest Mr Renwick had boarded the
bus to go to work and the test was conducted at the request
of Mr Madden. It is clear that Mr Madden instigated the
test (Transcript pg. 247) and at no time suggested that it
was a self-test. It was not conducted at Mr Renwick’s
instigation.
Mr Renwick was sent back to the caravan park. Mr
Renwick was then dismissed the following day on the
instructions of Mr Lawes, for having failed his third
positive test within twelve months. He has clearly taken
considerable offence at having to return to the caravan
park in light of the fact that Mr Kruger was allowed to
proceed to work and was required to re-test and
commenced work once his reading came within accepted
limits. Mr Renwick displayed at hearing a sense of
injustice at the different treatment he perceives Mr Kruger
to have received. Whereas this plays some prominence
in Mr Renwick’s thinking, it is not important in the context
of my decision. The evidence which I accept is that there
was a difference in the readings. Mr Kruger’s reading
was .02 in the end and Mr Renwick’s reading was .158.
Mr Renwick’s breathalyser reading could not have come
down to accepted limits within a reasonable period of
time for him to work that day. I do not consider that the
employer acted unreasonably in treating the two men
differently.
Mr Renwick then sought what amounts to a rethink on
the decision to terminate his services. I say rethink because
Mr Wilson’s evidence is that he told Mr Renwick after
the dismissal, that there was no problem coming back if
he could improve his attendance (Transcript pg. 204).
Hence causing some doubt about the finality of the
dismissal. The respondent conducted an investigation into
the incident through Mr Lawes. Mr Renwick subsequently
received a dismissal letter [Exhibit PAR 5]. The train of
correspondence at Exhibits PAR 6 & PAR 8 show that
Mr Renwick had the opportunity to put his case and to
have it considered at that point in time. The evidence of
Mr Lawes was that once he discovered that Mr Renwick
had a can of beer in the esky, which he was taking to
work, that this was decisive. Mr Lawes in his evidence
states—
“But we felt that given that he also had a can of beer
on the bus as well then it almost gave a disregard to
the policy we felt that wasn’t warranted”. (Transcript
pg. 262)
And further, under cross-examination—
“MR ARMSTRONG: So his offence, the straw that
broke the camel’s back, as far as you’re concerned,
is having a can in his esky on the bus?
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MR LAWES: ThatMR ARMSTRONG: Is that right?MR LAWES: Yes, and also his intent to go to work
under the influence of alcohol
MR ARMSTRONG: No. The straw that broke the
camel’s back-?MR LAWES: No, it was not because I also .. (indistinct)… investigations that Mr Renwick had to be
asked to actually do the positive test, albeit not perhaps strictly in accordance with the procedure, but
he had to be asked to produce a positive—a alcohol
test—produced a positive test and was intending to
go to work under the influence. The can of beer only
added—I guess what you might say, more strength
to the termination.” (Transcript pg. 274)
24 It confirmed for him, that is Mr Lawes, Mr Renwick’s
lack of adherence to the company’s policy on alcohol. I
consider that there is nothing unreasonable on the part of
the respondent in forming this view. Mr Renwick knew
not to take alcohol to work. He says that it was simply a
can of beer that was in there from the previous night of
drinking. He did not notice it or forgot to remove it. I do
not accept that evidence. Mr Renwick’s esky, as he
displayed by his hand gestures at hearing, was a
considerable size. Certainly it was of a size where a single
can would roll around in it and be noticed. Mr Renwick
was fully aware that he should not have had the can in his
esky at work. I consider that it is more probable that he
meant to take the alcohol with him rather than simply did
not know or overlooked it. I do not consider that the
employer was unreasonable in taking this into account
and then confirming the dismissal of Mr Renwick.
25 The other issue of prominence in the submissions on
behalf of the applicant was that the respondent did not
follow their own policies in deciding to terminate Mr
Renwick’s employment. The relevant Clause of the John
Holland Construction & Engineering Pty Ltd Rail
Infrastructure Maintenance Agreement, Clause 25 reads—
“25. EMPLOYEES UNFIT FOR DUTY—DRUGS
AND ALCOHOL
(i) A person in possession of non prescribed
illegal drugs on Westrail or John Holland
Construction & Engineering property, or
whilst on duty, shall be summarily dismissed.
(ii) A person who is affected by drugs or alcohol and unable to work safely will not be
allowed to work.
(iii) the decision on a person’s ability to work
in a safe manner will be made by the supervisor in discussion with other members
of the work group.
(iv) there will be no payment of lost time to a
person unable to work in a safe manner.
(v) If this happens twice, the worker shall be
given a written warning and made aware
of the availability of treatment/counselling.
If the worker refuses help he/she may be
dismissed the next time he/she is affected.
(vi) For the purposes of disciplinary action a
warning shall be effective for a period of
12 months from the date of issue.
(vii) A worker having problems with alcohol or
other drugs—
(a) will not be sacked if he/she is willing
to get help; and
(b) must undertake and continue with recommended treatment to maintain the
protection of this programme; and
(c) will be entitled to sick leave or leave
without pay while attending treatment.”
The relevant provisions of the John Holland Construction & Engineering Pty Ltd Westrail Infrastructure
Maintenance Project—Alcohol and Other Drugs in the
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Workplace: An Awareness Program Information, Policy
& Procedures are—
“12.2 After commencement of employment
It is a term and condition of employment that all
persons employed on the project agree to undergo
alcohol and other drug testing as and when requested to do so by the organisation in accordance
with this policy. Testing may be conducted either
for cause (section 12.3), at the discretion of the
Manager Rail Maintenance (section 12.4), at
Track Access re-accreditation or randomly as required and conducted by Westrail.
12.3 For Cause Testing
Examples of circumstances where testing for
cause may be carried out include the following—
a) Following accidents or incidents.
b) Where an employee’s general behaviour
indicates to a supervisor that the employee
may be influenced or adversely affected by
alcohol or drugs, the supervisor may arrange for the employee to undergo an
alcohol and/or other drug test.
c) Where a supervisor becomes aware that an
employee’s performance has deteriorated
such that in the opinion of the supervisor
job performance standards are not met and
that supervisor suspects the inappropriate
use of alcohol or drugs to be the cause, then
the supervisor may arrange for the employee to undergo an alcohol and/or other
drug test.
d) Where a supervisor has reason to believe
that there has been inappropriate use of
alcohol or other drugs.
e) where an individual who has previously
tested positive is being monitored to ensure safe practice.
12.4 Discretion of Manager Rail Maintenance
The Manager Rail Maintenance may from time
to time and without notice at any time direct testing to take place. Discretionary testing may apply
to any individual on site, particular people or
groups of people.
13.3 Self Testing
Alcohol and drug testing equipment will be available upon request from the manager or supervisor
for self testing at any time. Any person who believes that they may be affected by alcohol or
other drugs is encouraged to conduct a self test
prior to commencing work.
If a person obtains a positive result from a self
test prior to commencing work, they shall notify
their supervisor and declare themselves unfit for
work—
a) The person will take sick leave and will be
interviewed by the supervisor on return to
work.
b) The result will not be treated as a positive
result under this policy.
c) Consistent or regular absence from work
as a result of alcohol or other drugs will be
treated as an attendance or performance
issue and be dealt with accordingly.
13.5 Alcohol Testing Procedures
13.5.1 Equipment Selection and Maintenance
Breathalyser test units will be equivalent
in standard to those used by the Western
Australian Police Force. They will be used
and maintained in accordance with the
manufacturers instructions or the appropriate Australian AS 3547-1997.
13.5.2 Administration of Testing
Breathalyser testing will be conducted by
people suitably trained and approved to do
so.
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13.5.3 Method of Testing
Those selected can either choose to take
the test privately or in the presence of
other(s). The results of each test will be
recorded from the breathalyser read out as
Blood Alcohol Content expressed as a percentage. Any reading above 0.02% BAC
will be regarded as a positive test result. A
person testing positive may request a retest
to be done within 10 minutes and a person
of their choice to be present.
14.1 Refusal to take a Test
In the event that an employee presents his/her self
for work and subsequently refuses to take a test
when required to do so by a supervisor, the employee will be encouraged to take part in the test.
Continued refusal will be treated as if it were a
positive test.
14.3 Test Results Recorded Outside of the Railway
Reserve
The following action will be taken in the event of
positive tests recorded for employees and contractors working on John Holland business who
are not on the Railway Reserve.
14.3.1 First Positive Test
In the event of a first positive result for alcohol or other drugs the following action
will be taken—
a) General management action will be
taken as outlined in section 9.2.1
b) The person will be counselled by their
supervisor or manager regarding—
• the performance standard that
has not been met
• the procedures that have not
been followed
• the alcohol and other drugs
policy and the obligations and
responsibilities under it
• the serious nature of the person’s behaviour
• the risk that this behaviour creates for other employees and the
workplace
• the consequences for this and
future breaches
• the employee’s responsibility to
demonstrate that the problem
has been effectively addressed
• the reasons for the person’s
positive test and unfit state
c) The person will be advised that they
may be monitored for a period of time
to ensure that the problem has been
addressed and that during this period
they may be subject to periodic alcohol and drug screening
d) The person will be advised of the availability of the Employee Assistance
Program and offered assistance to address the problem
e) The person will receive a written warning reflecting the key points in this
process and indicating that the employee is liable to receive a second
warning if there is a second positive
test. A copy of this will be placed on
their personnel file;
f) The person will take sick leave,
rostered leave or annual leave (if so
accrued) or otherwise authorised unpaid leave depending upon
entitlements
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14.3.2 Second Positive Test
In the event of a second positive result for
alcohol or other drugs, the person will
treated in the same way as for the first positive test. In addition,
a) The person will be provided with written warning indicating that the
employee is liable to termination of
employment if there is a further positive test. A copy of this will be placed
on their personnel file;
b) The person will be formally offered the
opportunity to contact a professional
counsellor through the Employee Assistance Program.
c) The person will take sick leave,
rostered leave or annual leave (if so
accrued) or otherwise authorised unpaid leave depending upon
entitlements
14.3.3 Third Positive Test
In the event of a third positive result for
alcohol or drugs, unless there are legitimate
reasons to the contrary, the person’s employment with Rail Division will be
terminated.
26 Mr Armstrong made out a lengthy case to say that the
respondent ignored or misapplied these policies. I agree
that the policies where not adhered to literally by the
respondent. However, I do not accept the argument that
the application of the policy was fatally flawed so as to
be unfair because the device may not be a police standard
device; Mr Renwick did not get counselled; Mr Madden
was not a “supervisor” as put by Mr Armstrong; or the
location of the test was wrong. Mr Renwick was not
cognisant of the policies except as they related to the
warning letters he received. The respondent in my view
did follow sufficiently the substance of the policy. I
consider also that in making my decision, and having
regard to the fair go all round principle of Undercliffe
Nursing Home—v- Federated Miscellaneous Workers’
Union of Australia, Hospital, Service and Miscellaneous,
WA Branch 65 WAIG 385, I need to go past these policies
and deal with what the actual members of the crew
understood. It is clear from the bulk of evidence that the
employees and supervisors were not fully aware of the
content of the policies.
27 What the members of the crew, the supervisors and
managers, and Mr Renwick himself knew was that it was
a serious matter warranting dismissal if someone was
caught three times under the influence of alcohol within
twelve months. Mr Renwick freely admits he knew this
and that it was important as the job was hazardous and
someone could loose a finger or arm if not careful. Alcohol
would clearly diminish someone’s capacity and increase
the possibility of injury.
28 For all the reasons above I do not find Mr Renwick’s
dismissal to be unfair and I would dismiss the application.
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Application dismissed
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Mr D Armstrong of Counsel
Mr S Foy as agent

_______________________________________________________________________________

Order.
HAVING heard Mr D Armstrong of counsel on behalf of the
applicant and Mr S Foy on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
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Reasons for Decision.
(Extemporaneous)
I am able to give you my decision in relation to what I
see as being the two issues that are fundamentally before
the Commission. The first one is the nature of Mr Smith’s
employment and the second one is whether if there was a
dismissal that dismissal was unfair.
In relation to the first issue, I have considered the notes
that I have taken of the evidence that has been given by
all of the persons who have given evidence and I accept
the evidence of Mr Seragusana regarding the operation
of his business, and in particular that he is only able to
offer employment to drivers if there is a load available.
That seems to me to be a reasonably sensible approach
and it carries the implication that if there is no load then
there is no employment for the driver and the driver is
not paid. That might mean that if there is no load for a
day then the driver is not employed for a day. If there is
no load for another week, the driver is not employed for
another week. That seems to be the evidence of Mr Fowler
as to how his employment operates and it suggests to me
as being the most likely form of employment.
I find it unlikely that Mr Smith’s employment was on the
basis that he would get paid even if there was no load. I
did not understand that to be his evidence and accordingly
I find that he was employed on what the parties this
morning have described as a casual basis.
The word casual is a word of indefinite meaning these
days given the increased casualisation of employment
generally. I find as a fact that in this matter, Mr Smith
was employed as a truck driver on the basis that he would
be offered work to complete a trip of Perth to Sydney
and return.
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I also accept that Mr Seragusana was prepared to put Mr
Smith on his books such that when, as Mr Seragusana
says, he has a load he rings drivers on the books.
Sometimes drivers are unavailable, but that means that
he would just continue down the list until he found a
driver that was available. It also carries with it this
consequence: if Mr Smith’s employment was on the basis
of the trip, that is Perth to Sydney and return, then at the
end of that trip his employment came to an end until he
was offered another trip.
In this case, the words used by Mr Seragusana in his
evidence, and even the words used by Mr Smith in his
evidence, are words that I believe indicate that Mr
Seragusana would not be offering further work to Mr
Smith. At the time that was said, the contract of
employment between Mr Smith and TAB Transport Pty
Ltd which was Perth to Sydney and return, at that stage
had been completed.
I therefore find that the situation in which Mr Smith found
himself was not that he had been dismissed but rather
that he was not to be offered further work. The unfortunate
consequence from Mr Smith’s point of view, is that this
Commission can only become involved in his case if he
has been dismissed. He may have been able to be
dismissed part way through the Perth to Sydney and return
trip, in which case there would have been a dismissal
because the trip was not complete. But at the time this
occurred, I think that the trip had been completed and the
issue is not that Mr Smith was dismissed, but rather that
he was not to be offered a further trip.
On that basis then, although Mr Smith is obviously
aggrieved at what happened, I do not believe that there is
a dismissal for the purposes of this Commission and that
really is the end of the matter other than the two matters
that I now raise.
In the event that I have misunderstood the nature of the
employment, I have also considered the evidence about
what occurred and it seems to me that the central issue is
not that a blow-out of the tyre occurred, but whether when
the blow-out occurred it is likely or not that Mr Smith
either knew, or ought to have known, about the blow-out.
I accept Mr Smith’s evidence is that he did not know.
It appears to me on the evidence overall that if a tyre
does blow there is a likelihood that the driver of the truck
will know, either from a movement in the rev counter or
from some sound. That is what the evidence is and I think
it is open to me to reach that conclusion.
It would be up to Mr Smith (assuming that there was a
dismissal) to prove that his dismissal was unfair. On the
balance of the evidence, I would find it difficult to
conclude that he has show that it was unfair. In part I
accept his point when he says that if the other driver, I
think his name was Mr Holmes, if Mr Holmes had not
heard the tyre burst, then it is reasonable to assume that
Mr Smith did not hear the tyre burst and that may be a
valid observation, but it is up to Mr Smith to show that
was the case. He would do so by putting Mr Holmes in
the witness box. Therefore, the fact that Mr Holmes has
not given evidence is actually an issue for Mr Smith rather
than an issue for the respondent. If Mr Smith had called
Mr Holmes to give evidence and Mr Holmes said there is
no way that he would have heard the tyre burst, perhaps
Mr Smith may have been on stronger ground.
So even if there had been a dismissal, I am not sure that
on the evidence before me I would comfortably conclude
that Mr Smith has proven his case.
The second matter that I raise concerns the amount of
$200.00 that was deducted from Mr Smith’s wages. The
respondent agrees that it deducted $200.00. It has been
conceded on its behalf, and I think quite properly given
the terms of section 17C of the Minimum Conditions of
Employment Act 1993, that the respondent has no legal
right to deduct that money. It also seems to me that that is
an issue that Mr Smith could have brought to this
Commission pursuant to section 29(1)(b)(ii) of the
Industrial Relations Act 1979 which allows an employee
to bring to the Commission a claim that he has been denied
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a benefit under his contract. However, Mr Smith has not
done that.
All I have before me is a claim of unfair dismissal and
that is really all I am in a position to decide. Even during
the case, Mr Smith did not ask as compensation
reimbursement of the $200.00. In fact it was an issue that
the Commission raised at the conclusion of the
proceedings and it was only then that Mr Smith spoke
about the matter.
I am therefore not of the opinion that I have the power in
these proceedings to issue an Order requiring the
respondent to re-pay the money deducted because it was
not a matter that is before me. I merely pass the
observation that in my view there is an obligation on the
respondent to make good the deduction. Also it would
seem to me to be open to Mr Smith to now file an
application under s.29(1)(b)(ii) and bring that as a matter
before the Commission. That is entirely a matter for him
if he wishes to do so and it may well be, given the
comments that I have just made, that if Mr Smith elects
to do so and the respondent resists that claim, that that is
a matter that ought to be decided by another
Commissioner.
However, to return to the substantial point. The claim
before the Commission is a claim of unfair dismissal and
for the reasons that I have given, I am not satisfied that
Mr Smith was dismissed as such and for that reason an
Order will issue that dismisses the claim for want of
jurisdiction.
Order accordingly.
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Application alleging unfair dismissal
dismissed for want of jurisdiction.
Mr C. Smith
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Order.
HAVING HEARD Mr C. Smith on his own behalf as the applicant and Mr D. Price (of counsel) on behalf of the
respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979, hereby orders—
THAT the application be dismissed for want of jurisdiction.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.
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Reasons for Decision.
The respondent in this matter is a firm of solicitors of
which Mr Reyburn is the proprietor. Mr Wells was
employed by the respondent from July 1998 until,
according to his claim, either his dismissal on 25 January
2001 or his constructive dismissal on 30 January 2001.
Mr Wells claims that in either case his dismissal was
unfair. Mr Wells also claims as a benefit due to him under
his contract of employment which has not been paid by
the respondent, bonus payments and reimbursement of
travelling expenses.
2 The claims are opposed. It is convenient to deal with the
parties’ respective positions in relation to each claim as
follows.
Claim of unfair dismissal
3 Mr Wells was employed as a solicitor with the respondent.
Relevantly, he had conduct of a matter listed before the
District Court relating to workers’ compensation (the
District Court matter). On the evidence, Mr Wells was
successful in negotiating the settlement of the District
Court matter prior to him commencing his annual leave
on 24 December 2000. I find on the evidence that some
minor matters relating to costs incurred between June and
December 2000 and items of special damages which may
or may not be payable, remained to be calculated. The
fact of the settlement of the District Court matter was
confirmed by the series of correspondence which Mr
Wells sent to his client and various intended witnesses
on 27 December 2000 (exhibits C, D and E).
4 Mr Wells returned from annual leave on or about 15
January 2001. He attended to a number of duties including
finalising the settlement of the District Court matter. This
included, for example, correspondence of 21 January
2001 (exhibit 10) between Mr Wells and the solicitor for
the other party in the District Court matter.
5 In that week, Mr Reyburn left a note for Mr Wells asking
about the status of the District Court matter. Mr Wells
wrote on the note words to the effect that the matter was
settled and the respondent’s costs were secured, and
returned the note to Mr Reyburn.
6 Mr Wells was anxious to advise the District Court of the
settlement because the hearing of the matter was due to
commence on 29 January 2001 for two days. The
propriety of Mr Wells needing to advise the District Court
of the settlement is not questioned. In the evening of 24
January 2001 he drafted a letter dated 25 January 2001
to the case management clerk of the District Court as
follows—
“This letter is to confirm that agreement has been
reached between the Insurance Commission and the
plaintiff to settle this dispute. Settlement has been
achieved after last minute negotiations without a
1
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formal minute being prepared. In that situation we
respectfully ask the trial date be vacated. There is no
prospect that the matter will proceed any further and
that the Court is entitled to receive a minute of consent judgement which will finalise the matter from
the point of view of the Court and that documents
cannot be prepared and lodged prior to the trial date
having regard to the forthcoming long weekend and
to the writer’s Court commitments. Indeed this facsimile is being signed by the writer’s colleague in
the writer’s absence on the writer’s instructions …”.
7 He also prepared a letter to the solicitor of the other party
confirming that the District Court matter had settled. He
left the draft on a secretary’s desk to be typed the next
morning with a request that they be placed before Mr
Reyburn for his signature and dispatch. Mr Wells was
himself engaged on other matters in Perth the next
morning.
8 Upon Mr Wells’ return to the respondent’s premises about
1:00pm on 25 January, he saw that the letters had not
been signed by Mr Reyburn and for that reason they had
not been sent. When Mr Wells asked Mr Reyburn why
the letters had not been sent it is clear from the evidence
of both Mr Wells and Mr Reyburn that they had an
argument between them with much shouting. Mr Reyburn
was of the view that the letter to the District Court was
factually incorrect because the settlement had not resulted
from “last minute negotiations”. Mr Reyburn accused Mr
Wells of “fudging the truth” and of being a liar. The word
“liar” was apparently repeated on more than one occasion.
Mr Wells shouted back in reply and described Mr Reyburn
as “the biggest a… there is, but you don’t know it”. Mr
Reyburn asked Mr Wells for his resignation. Mr Wells
left the room, apparently without replying.
9 On the evidence, this heated exchange took place at
approximately 1:30pm. It is common ground that Mr
Reyburn then left the building. Mr Wells states that Mr
Reyburn was absent for two hours. Mr Reyburn’s evidence
is that he followed his normal practice for purchasing
lunch and would not have been absent for more than one
hour. His recollection, to the extent that Mr Reyburn is
able to recollect the time he was absent, is that he estimates
he was absent for less than half an hour.
10 Mr Wells, meanwhile, believed he was in a difficult
situation. He was aware that Mr Reyburn was adamant
that under no circumstances was correspondence to be
sent from the respondent without him signing it. Mr Wells
was aware that Mr Reyburn had not approved the content
of the District Court letter. Mr Wells, nevertheless, felt
under pressure due to the obligation as he saw it to notify
both the District Court, and the solicitor representing the
opposing party, formally of the settlement of the matter.
Mr Wells’ evidence is that the letters needed to be faxed.
He telephoned both the District Court and the solicitor
for the opposing party and informed them of his dilemma.
They, however, replied that without a formal notification
from him, little further could be done. Mr Wells believed
that he had a professional duty to the District Court, a
professional courtesy to the respondent’s solicitors and a
personal responsibility to his client not to delay matters
further with a possible increase in costs, all of which
outweighed his obligation to Mr Reyburn arising from
Mr Reyburn’s requirement that he sign outgoing
correspondence. Accordingly, Mr Wells signed the letters
and faxed them to the District Court and to the solicitor
for the opposing party.
11 When, shortly afterwards, Mr Reyburn discovered that
the letters had been signed by Mr Wells and sent he
confronted Mr Wells in an angry manner. He inquired
how dare Mr Wells disobey his orders. He informed Mr
Wells that he was suspended and that he was required to
leave the building immediately. Mr Wells refused, and
there was some mention of whether the police would be
called. I am satisfied that Mr Wells asked Mr Reyburn
whether his suspension was with, or without pay, and it
is likely that Mr Reyburn replied that he had not given
any thought to that particular issue. For the reasons which
follow, I find that little turns upon this particular aspect

12

13

14

15
16

17

18

19

2619

of the conversation. Mr Wells subsequently left the
building.
Either on that Thursday afternoon, or over the following
Australia Day long weekend, Mr Wells spoke to the office
manager, Mr Bathurst, and indicated that if Mr Reyburn
rang him by 7:15am on Monday, 29 January 2001 to say
he could return to work without any loss of benefits, Mr
Wells would be prepared to return to work. Mr Wells’
further evidence is that on Monday, 29 January 2001 when
his telephone did not ring by 7:15am, he rang Mr Bathurst
and informed him that he was prepared to extend the
deadline to 7:45am. Mr Reyburn did not ring. According
to Mr Wells, Mr Bathurst rang him at about 8:35am and
told Mr Wells that Mr Reyburn would like to see him. Mr
Wells dressed ready to commence work and went in to
the office.
Mr Wells met with Mr Bathurst. On Mr Wells’ evidence
Mr Reyburn did call into their meeting and said that he
had lost all confidence in Mr Wells. Mr Reyburn denies
he said that. Mr Reyburn’s evidence is that he made the
point that he wanted Mr Wells to address his behaviour
of the 25 January. In any event, Mr Wells states that he
discussed the terms of his remuneration with Mr Bathurst
and left that meeting on the understanding that Mr
Bathurst would contact him later. Mr Wells’ evidence is
that no agreement resulted from either that meeting or a
subsequent meeting and that he received 2 telephone calls
from Mr Reyburn. Those calls were to the effect that Mr
Reyburn expected him to return to work the next day,
even on the same conditions of employment, but Mr Wells
was of the view that “enough was enough” and that he
could not trust Mr Reyburn any further (transcript p.20).
Mr Reyburn’s evidence is that as long as Mr Wells agreed
to comply with his requirements as to office procedures,
he was very happy to have Mr Wells back working and to
end what he had termed “his suspension” (transcript p.68).
He sent an e-mail to Mr Wells on that day (exhibit 6)
stating that he confirmed that he regarded Mr Wells’
suspension as completed and he was welcome to return
to fulltime work. As to the conditions of Mr Wells’ return,
Mr Reyburn was of the view that they were significantly
better in a financial sense, and no worse in any other sense.
In Mr Reyburn’s view, if Mr Wells chose not to return
then Mr Wells should work out a period of notice.
Ultimately, as at Wednesday, 31 January 2001 no
agreement was able to be reached between Mr Wells and
Mr Reyburn on the return of Mr Wells to the office.
Mr Wells received payment from Mr Reyburn of his
regular fortnightly wage up to and including 1 March
2001. It is not entirely clear to the Commission from Mr
Wells’ evidence whether that salary was paid on each
payday as it fell due, or whether it was paid somewhat
later and in a lump sum.
With that background information, I turn to consider
whether it can be said that Mr Wells was dismissed on 25
January 2001 as a result of Mr Reyburn suspending him.
It is admitted that Mr Wells was suspended. Mr Stocks
submitted that an employer has the right to direct an
employee to perform work in another location. That may
be correct as a general proposition. It may have been
competent for Mr Reyburn to direct Mr Wells to perform
his work at another location away from the office.
However, that is not what happened in this case. The
evidence of Mr Reyburn himself makes it quite clear that
Mr Wells was not merely sent home. Mr Reyburn
expressly purported to suspend him.
The learned authors of The Law of Employment (Macken,
McCarry and Sappideen), Fourth Edition state at page
155—
“Exclusion of employees from the workplace as a
disciplinary measure in the absence of authorisation
by the contract, statute or award would constitute an
unlawful suspension.”
It is common ground that the contract of employment
between Mr Wells and Mr Reyburn did not authorise his
suspension. Mr Wells’ employment was not covered by
an award and there is no statutory entitlement affecting
Mr Wells which would authorise his suspension. Mr
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Reyburn suspended Mr Wells because he thought Mr
Wells had shown contempt for his instructions. I find that
reason to be a disciplinary response to allow Mr Reyburn
the opportunity he required to consider what to do about
Mr Wells. Mr Wells was therefore unlawfully suspended.
The conclusion that Mr Wells was suspended unlawfully
applies whether or not he was paid for the period of his
suspension.
As I find, to do so was unlawful. Unlawful suspension
will almost invariably constitute a breach of contract
sufficient to allow the employee to terminate the contract
(ibid at 158). I have no doubt from Mr Wells’ evidence
that he regarded himself as dismissed if not when he
informed Mr Bathurst that he would be prepared “to
return” to work if Mr Reyburn contacted him by 7:15am
on Monday, 29 January 2001, then after the failure of he
and Mr Reyburn to reach agreement on terms to allow
him to return. I find on the facts of this case that Mr Wells
regarded the contract as terminated on 25 January 2001.
I therefore find Mr Wells was dismissed on that day, Mr
Reyburn’s purported suspension being the action that
really terminated the contract of employment.
The issue becomes whether or not the dismissal was
unfair. In this regard, the conclusion is inescapable that
the dismissal was unfair. It is clear that Mr Wells breached
a policy of the respondent in signing correspondence and
he was wrong to have sent unaltered a letter which his
employer had said was incorrect. Even if I accept that Mr
Wells felt that he was motivated by a higher duty, or duties,
as described earlier in these Reasons, that does not excuse
him sending the letter in its unaltered state. I have little
doubt that Mr Wells understood the point made by Mr
Reyburn and the precise part of the letter to which Mr
Reyburn objected. I have little doubt also that if Mr Wells
felt that the District Court needed to be advised of the
settlement of the matter for the reasons Mr Wells has
stated, he could have done so with that part of the letter
to which Mr Reyburn objected deleted. Mr Wells did not
do so and I find nothing in the reasons he has advanced,
with the utmost respect to him, which explains why he
did not alter the letter accordingly before sending it.
Nevertheless, not all misconduct justifies dismissal and I
have no difficulty reaching the conclusion that Mr Wells’
actions did not constitute misconduct serious enough to
warrant dismissal. He sent the correspondence in good
faith. Apart from the reference to which Mr Reyburn
objected, the letter was otherwise appropriate. There is
no evidence that Mr Reyburn, or the firm of which he is
proprietor, suffered any actual detriment. It was not the
repeat of conduct about which Mr Wells had previously
been warned. In the circumstances of Mr Wells’
employment overall, I do not regard his action as so
seriously in breach of the contract as to justify his
dismissal: North v Television Corporation Ltd (1976) 11
ALR 599 at 608/9. While Mr Reyburn is quite entitled to
have the office procedure which is at the heart of this
matter, and indeed it is proper that he have that procedure,
the breach of it on this occasion was not serious. In these
circumstances, a reprimand would have been all that was
warranted: Undercliffe Nursing Home v. FMWU (1985)
65 WAIG 385.
I therefore conclude that Mr Wells’ dismissal was unfair.
By section 23A of the Industrial Relations Act 1979, the
Commission is to consider whether or not Mr Wells should
be reinstated in his employment. I have no difficulty, also,
in concluding that reinstatement would be impracticable.
The deterioration in the relationship between Mr Wells
and Mr Reyburn is evident from their evidence and also
from my observation of both of them when they gave
evidence in these proceedings. It would be futile to attempt
to recreate the employment relationship.
I turn then to consider the issue of compensation. As to
that, it is relevant to take account of the evidence that Mr
Wells took immediate steps to secure alternate
employment. He contacted the Department of Social
Security. He e-mailed his CV to eleven employment
brokers and responded to all advertisements for solicitor’s
positions. On 26 February 2001, that is four weeks after
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the termination of his employment, he found employment
with another firm of solicitors. This employment was for
an initial period of eight weeks but in fact lasted until 18
May 2001. Mr Wells has also received a small amount of
income for work he performed for one month from 21
May 2001 to 22 June 2001. He found his present
employment on 25 June 2001.
26 The Commission should also take into account the
likelihood that if this incident between Mr Wells and Mr
Reyburn had not ended as it did Mr Wells’ employment
would have continued for a period of time beyond 26
January 2001. The evidence suggests the likelihood that
Mr Wells’ employment would not have continued for any
substantial period of time at all. The language used by
each of them to describe the other shows the utmost lack
of respect for their respective personal attributes. There
is evidence of a breakdown in the necessary relationship
of trust and confidence which must exist between an
employer and an employee. That evidence includes Mr
Wells’ evidence that because of the issue regarding his
bonus which occurred in May or June 2000, his “heart
was not in the job from that point on”. Mr Wells makes it
clear that he would have wanted to leave Mr Reyburn’s
employment, but he did not do so for economic reasons.
While I appreciate that the economic reasons meant that
Mr Wells remained in Mr Reyburn’s employment after
May or June 2000, and that Mr Wells had nevertheless
remained in Mr Reyburn’s employment since that time, I
find that the point of no return was reached on 25 January
2001 after they had each abused the other. Mr Reyburn’s
request for Mr Wells’ resignation is not without
significance and allows Mr Reyburn’s later invitations
for Mr Wells to return to his employment to be placed in
context. Mr Reyburn’s later invitations were to return
provided Mr Wells addressed his behaviour in a manner
satisfactory to Mr Reyburn so that Mr Wells undertook
to comply with Mr Reyburn’s procedures. Although Mr
Reyburn states that he was happy to have Mr Wells back,
his preparedness to do so was not without qualification.
27 I therefore conclude that even if the events of 25 January
2001 had not resulted in Mr Wells’ dismissal, it is unlikely
that Mr Wells would have continued in Mr Reyburn’s
employment for any further significant period of time.
Given that Mr Wells was paid the wages which he would
otherwise would have earned up to 1 March 2001, a
further five weeks after his dismissal, I am unable to
conclude with confidence that Mr Wells has suffered a
loss which is susceptible to compensation in this
Commission. The wages he would have earned between
the date of his dismissal and the commencement 4 weeks
later of the alternative employment found by him were
paid to him by virtue of Mr Reyburn paying him for 5
weeks after his dismissal. Although Mr Wells earned only
a small income for one month from 21 May 2001 to 22
June 2001, it is by no means certain that he would still
have been employed by Mr Reyburn at that time in any
event.
28 By the application of the same reasoning, I am not
persuaded that Mr Wells has shown that his employment
with the respondent was a long-term proposition such
that he has suffered a loss of job security for which
compensation should now be ordered.
29 Accordingly, although I find that events of 25 January
constituted an unfair dismissal, on these facts no order of
compensation is made.
Contractual Benefits Claim
30 Mr Wells also brings two claims that he has been denied
benefits to which he is entitled under his contract of
employment. In both cases the approach of the
Commission is limited to determining from the evidence
the terms of Mr Wells’ contract of employment to establish
the benefits to which he was entitled, establishing whether
or not the benefits have been paid, and if they have not
been paid deciding on the basis of equity, good conscience
and substantial merit whether or not an Order should issue
requiring them to be paid.
31 It is first necessary to establish that there is a benefit to
which Mr Wells was entitled. The first claim relates to
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the payments that Mr Wells received by way of a bonus.
The written contract of employment between Mr Wells
and Mr Reyburn of 8 March 1999 provided for the
following remuneration (so far as it is relevant to this
claim)—
“(c) the Solicitor shall be entitled to a performance
bonus calculated quarterly corresponding to one
third of the employee’s work performed on or
after the commencement of this Contract and
billed during or after the Contract as exceeds 3.5
times the Solicitor’s salary for that quarter, such
bonus to be paid fifteen days after the quarter
during which such billings are paid by the client;
Mr Wells’ salary was $60,000 per annum. He was
therefore entitled to ? of any receipts in excess of
$52,500.00 per quarter that were generated through his
own work. That written contract of employment
prescribed that the term of employment was between 1
January 1999 to 31 December 1999 “and thereafter
renewable as the parties agree…” (exhibit 3 clause 2(e)).
Mr Wells continued in employment after 31 December
1999 although the evidence is that no subsequent written
contract was executed between the parties. It appears that
a contract was prepared, but it was not executed and it
plays no further part in these Reasons. The terms of Mr
Wells’ employment after 31 December 1999 are therefore
to be found in the oral agreement, if any, reached between
Mr Wells and Mr Reyburn.
Mr Wells’ evidence is that in December 1999 he asked
Mr Reyburn in the presence of Mr Bathurst, the office
manager, at a Thursday afternoon/evening meeting
whether his terms would be renewed on the same basis
for the following year. His evidence is that Mr Reyburn
said to Mr Bathurst, “Fred, what you think. Yeah? Yes.
Done” (transcript p.7).
Mr Reyburn’s evidence of that conversation is that he
was happy for Mr Wells to stay at Nicholson Clement
and that over the Christmas holidays he would review
the financial aspects which involved the hourly rates
charged for solicitors’ work, their annual budgets and the
targets and the bonus payment system (transcript p.55/
56).
On that evidence I have been unable to decide with
certainty that Mr Wells’ entitlement to the bonus contained
in the written contract continued past 31 December 1999.
It is Mr Wells who carries the onus of proving that it did.
Although Mr Wells’ evidence was that Mr Bathurst was
present at the conversation, Mr Bathurst was not called
to give evidence. It is open to me to conclude that his
evidence would not have assisted Mr Wells on this point.
The terms of any bonus arrangement to apply after 31
December 1999 therefore remain unclear to the
Commission. It is in this context that Mr Wells’ evidence
that on approximately 17 or 18 January he attended a
staff meeting where Mr Reyburn indicated there would
be a revised quota system for all employees suggests that
the arrangements remained to be confirmed.
Mr Wells’ evidence is that the office manager, Mr Bathurst,
indicated later to Mr Wells that Mr Wells’ quota would
now be $70,000.00 per quarter and Mr Wells accepted
this. His evidence is, however, that Mr Bathurst did not
mention an alteration to the bonus and Mr Wells did not
understand that the $70,000.00 minimum was required
before the bonus was applied.
Mr Wells’ evidence is that it was not until the middle of
May that he believed that he had been underpaid his bonus
and that it was then that he was told that he was expected
to get $70,000.00 per quarter before the bonus applied.
Mr Wells’ evidence is that he was angry and that he did
not accept it, however, nothing was done about that issue.
Mr Wells’ evidence is that he did not want to leave his
employment because it was the only job he had at the
time and he had commitments to service. However, he
did not believe that his staying in employment with the
respondent should be deemed to be agreeing to what he
saw as a reduction in his entitlements.
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40 Mr Reyburn’s evidence in this regard is that at the
beginning of the year 2000 he reviewed the hourly rates
for solicitors, the annual budgets, the targets and the bonus
payments system. The charge out rate for Mr Wells was
increased, the billing target which he had was set higher
than the previous year and the formula to calculate the
performance based portion of his remuneration package
was also changed.
41 He did not personally advise Mr Wells of the change.
Rather, he instructed Mr Bathurst to inform Mr Wells of
the change. Mr Reyburn’s evidence is that he did
subsequently have discussions with Mr Wells on a number
of occasions. Mr Reyburn’s evidence is that he explained
to Mr Wells the basis of the new formula and how he
arrived at it, and his evidence is that Mr Wells replied
that he was not happy with that arrangement.
42 On balance, I am not satisfied that it remained a term of
Mr Wells’ contract of employment that he would continue
to be entitled to ? of any receipts in excess of $52,500.00
per quarter that were generated through his own work. I
am not satisfied on the evidence that this was agreed
between Mr Wells and Mr Reyburn in December 1999.
The evidence does not establish that Mr Wells and Mr
Reyburn agreed that it would and the evidence of the
subsequent changes of which Mr Reyburn gave evidence
suggests that he certainly was of the view that Mr Wells’
bonus arrangements were not agreed in December 1999.
43 That disposes of this part of Mr Wells’ contractual benefits
claim. Although the claim had been advanced in part on
the basis that there had been deductions made from the
bonus payments, the Commission does not understand
that the issue to be decided involves deductions from the
bonus that was otherwise due. Rather, the only difference
between the parties in this hearing is the issue of whether
or not Mr Wells’ bonus arrangements were referable to a
figure of either $52,500.00 or $70,000.00 per quarter.
44 The next and final aspect of Mr Wells’ claim is the claim
for reimbursement of travel expenses. It appears agreed
between the parties that it remained a term of Mr Wells’
contract of employment that he would be reimbursed for
travelling costs and parking fees billed to clients upon
payment by the client. Mr Wells’ evidence is that when
he ceased employment with the respondent most of his
travel expenses had been paid to that date, however, the
balance of the entitlements that he is due were only paid
to him in the week prior to the commencement of the
hearing of this matter. Thus, as I understand it, as of the
hearing of this matter Mr Wells has been paid all of the
travel expenses due to him to that point, that is, the travel
expenses which are due to him by virtue of the relevant
client having paid the relevant part of the bill. However,
he has approximately $1,500.00 of travel expenses
potentially due to be paid to him.
45 Mr Wells’ complaint is that he believes Mr Reyburn was
so tardy in paying the travel expenses due to him as at the
commencement of the hearing of this matter that an Order
should now issue from the Commission requiring the
balance of the outstanding travel expenses which will
become due to him to be paid now. Mr Wells regards Mr
Reyburn’s belated payments as effectively being a breach
of contract on his part and although he has now been
paid in full to the date of the hearing, he asks that in the
absence of an undertaking given to the Commission by
Mr Reyburn, there should be found by the Commission
to be an anticipatory breach in respect of the remainder
of the outstanding travel expenses.
46 In my view, the answer to the claim is that the Commission
is only able to order that Mr Wells be given a benefit to
which he is entitled under his contract of employment
which has not been paid to him. The balance of the travel
expenses are not due to him under his contract until the
client pays the relevant part of the bill. If the client does
not pay the relevant part of the bill, then the terms of Mr
Wells’ contract of employment do not entitle him to be
paid. The Commission is therefore not in a position to
order the payment to Mr Wells of the travel expenses
which are not yet a benefit under his contract of
employment.
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47 However, in the circumstances of this matter, and given
the deterioration in the relationship between Mr Wells
and Mr Reyburn to which I have already referred, the
Commission is prepared to adjourn this part of Mr Wells’
claim for a period of six months during which time the
Commission expects Mr Reyburn to ensure that his office
punctually remits to Mr Wells the reimbursement of his
travel expenses upon the receipt by the respondent of the
payment by a client of the relevant parts of the bill. The
obligation to ensure the remittance rests with Mr Reyburn
as the proprietor. Although the evidence is that Mr
Reyburn has “absolutely no input” (transcript p.94) into
the reimbursing of Mr Wells’ travelling expense, and that
he has every confidence in the practice manager attending
to that function, he nevertheless bears the ultimate
responsibility of ensuring that the respondent properly
discharges its remaining obligations to Mr Wells arising
out of the contract of employment. The Commission
would be surprised, given that the respondent in this
matter is a firm of legal practitioners, that any further
recourse to the Commission on this claim would be
necessary. An Order will issue discontinuing this part of
the application if nothing is heard from Mr Wells within
six months of the delivery of the Order in this matter.
48 To the extent that the Compensation Claim Schedule
tendered by Mr Wells at the conclusion of the hearing
seeks an order for costs, costs are usually awarded in this
jurisdiction only in extreme cases and I do not consider
this to case to be extreme.
49 That brings the proceedings to an end and a Minute of an
Order now issues which—
(1) declares that Mr Wells was unfairly dismissed by
Mr Reyburn;
(2) orders that the claim for compensation arising
from the dismissal be dismissed;
(3) orders that the contractual benefits claim made
by Mr Wells as it relates to the bonus entitlement
be dismissed; and
(4) orders that the contractual benefits claim made
by Mr Wells as it relates to the reimbursement of
travel expenses—
(a) be adjourned for a period of six months;
(b) be re-listed within that time for further hearing upon the request of either party within
that time; and
(c) be discontinued at the expiration of that
time if neither party has requested that it
be re-listed for further hearing.

Order.
HAVING HEARD Mr G.G. Wells on his own behalf as the
applicant and Mr S. Stocks (of counsel) on behalf of the respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979 hereby—
(A) DECLARES that Mr Wells was unfairly dismissed
by Mr Reyburn;
(B) ORDERS THAT—
(1) the claim for compensation arising from the
dismissal be dismissed;
(2) the contractual benefits claim made by Mr
Wells as it relates to the bonus entitlement be
dismissed; and
(3) the contractual benefits claim made by Mr
Wells as it relates to the reimbursement of
travel expenses—
(i) be adjourned for a period of six
months;
(ii) be re-listed within that time for further
hearing upon the request of either party
within that time; and
(iii) be discontinued at the expiration of that
time if neither party has requested that
it be re-listed for further hearing.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.

2001 WAIRC 03577
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
MARK WISEMAN, APPLICANT
v.
HILLS INDUSTRIES LIMITED,
RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
TUESDAY, 21 AUGUST 2001
FILE NO
APPLICATION 65 OF 2001
CITATION NO. 2001 WAIRC 03577
_______________________________________________________________________________

Result

2001 WAIRC 03648
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
GAVIN
GEORGE
WELLS,
APPLICANT
v.
JOHN REYBURN t/a NICHOLSON,
CLEMENT
SOLICITORS,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
WEDNESDAY, 29 AUGUST 2001
FILE NO
APPLICATION 226 OF 2001
CITATION NO. 2001 WAIRC 03648

Representation
Applicant
Respondent

Representation
Applicant
Respondent

1

Application alleging unfair dismissal and
denied contractual entitlements granted
in part.
Mr G.G. Wells on his own behalf
Mr S. Stocks (of counsel) on behalf of
the respondent

_______________________________________________________________________________

Unfairly dismissed that reinstatement is
unavailing. Compensation awarded
Mr D. Schapper (of Counsel) appeared
on behalf of the Applicant
Mr P. Robertson appeared on behalf of
the Respondent

_______________________________________________________________________________

_______________________________________________________________________________

Result

81 W.A.I.G.

2

Reasons for Decision.
On 10th January 2001 Mark Wiseman (the Applicant)
applied to the Commission for orders on the grounds that
he had been unfairly dismissed from employment with
Hills Industries Limited (the Respondent). He claims the
dismissal occurred either in December 2000 or in January
2001, the relationship between the parties is not capable
of being restored and he therefore seeks compensation
for unfair dismissal. The Respondent denies that the
Applicant was unfairly dismissed, on the contrary it says
that the Applicant was the architect of his own misfortune
in that he abandoned his contract of employment. That
abandonment took place in early December 2000 and
therefore the application filed by the Applicant on 10th
January 2001 is out of time.
The dispute between the parties can be described in
general terms, albeit incompletely, as follows. The
Applicant went on approved leave in November 2000.
While he was on leave he discovered his father was
gravely ill in England and he departed from Australia to
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be by his side. While he was away the Respondent formed
the view that he abandoned his employment.
Subsequently when he returned to Australia in January
2001 there was no job available to him. He discovered
his services had either been terminated or his employment
contract was treated as being at an end by reason of the
Respondent’s view that he had abandoned the
employment contract in late November or early December
2000. The Applicant says that in all the circumstances
the Respondent was wrong to reach that view; the
employment had come to an end either when the
Respondent filled his job in December 2000 or when he
returned to Australia in January 2001 and presented for
work.
3 The Applicant told the Commission that he had
commenced working for the Respondent on 1st July 2000,
at the time he had been working for another company in
the industry and the Principal of the Respondent in
Western Australia, Mr Paul Knight, spoke to him and
offered him a position.
4 The Applicant says that about one month into the
employment he drew to Mr Knight’s attention that he
had holidays pre-booked in Melbourne and Mr Knight
agreed without demur that he could have two weeks leave
in November 2000.
5 When November arrived he went to Melbourne, met his
friends and as a matter of courtesy called in on Mr Rick
Stokes, the General Manager of Pacific Communications,
an associated Company. He had informal discussions with
Mr Stokes about how the Applicant’s employer was
performing in Perth and expressed some views. His leave
was due to end on or about 17th November 2000.
6 In September he had been made aware that his father was
unwell but there was no specific knowledge about the
extent of his illness. At that time he had mentioned the
matter to Mr Knight who had suggested that the Applicant
use the two weeks leave that he had booked and go to
England. He declined to do that because even though his
father had been diagnosed with cancer, his prognosis was
unknown at that time.
7 In November during the last week of his leave he received
a call from England to say that his father’s condition had
deteriorated and his mother felt that he should return to
England urgently if he wished to see his father who was
then very ill.
8 The Applicant immediately made arrangements to go to
England. According to his evidence he rang Mr Knight
and told him of his predicament. Proof that he did so, he
says, is contained in his telephone account (Exhibit S1).
9 The Applicant says he explained the situation during a
short telephone call to Mr Knight, he told him exactly
what had happened, he says that Mr Knight expressed
his regret, the phone call ended with the Applicant saying
that he would see Mr Knight on Thursday in Perth before
he left for England.
10 He returned to Perth and went into the office, Mr Paul
Knight was off ill but his wife Cherri was present, she
saw him return his car keys, company phone and credit
card, he asked her where he should put the keys. He
returned these items as he understood it was company
policy for that to happen if the holder was to be absent
for any time. He left telling Mrs Knight that when he
reached England he would be able to make an assessment
of his father’s condition and give her more information
as to when he would be returning.
11 About a week or so later when he was in possession of
that information he rang as promised, he was unable to
speak to either Mrs Knight or Mr Knight who was off
sick again but he did speak with Mr John Todd and
explained the situation to him. He asked that Mr Todd
pass on the message to Mr Knight and get him to call.
There was no response immediately from Mr Knight and
so later the Applicant rang the company’s Melbourne
operations explaining the situation. He was assured that
he should not be worried about the situation and the
person to whom he was speaking said they were sure Mr
Knight would give him a call.
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12 On 4th December 2000 Mr Knight called but the Applicant
was not present at the house, Mr Knight spoke to the
Applicant’s mother, he told her he would call back the
following day. There was another call by the Applicant
to Melbourne but he waited for Mr Knight to call him the
following day. That occurred on 5th December 2000. The
Applicant says he was awakened by the call at 6:00am,
he disputed with Mr Knight the suggestion that he had
abandoned his employment, he vigorously assured Mr
Knight that was not the case.
13 The Applicant says his pressing family matters overtook
him at that stage and he was fully committed in attempting
to deal with those. They culminated with the death of his
father on 9th December 2000. Arrangements were then
made for the funeral which occurred on 16th December
2000. The Applicant said dealing with the death of his
father and making arrangements to look after his mother
kept him occupied until on 21st December 2000 he
received advice from a friend that two letters had come
for him from the Respondent. They were read to him over
the telephone and in response he asked the person who
collected them to contact the writer, Ms Jane Pfitzner. He
was assured the person tried to do this by leaving a
message for her on 21st December 2000.
14 The two letters are important for the disposition of this
case and are incorporated hereunder—
“24 November 2000
Dear Mark
It has come to my attention that you have abandoned
your employment as a Sales Representative—Major Systems with Direct Alarm Supplies, a division of Hills
Industries Limited, effective Monday 20 November 2000.
I confirm that you were on Annual Leave from Monday 6
November 2000 up to and including Friday 17 November 2000. You were expected to return to work from Annual
Leave on Monday 20 November 2000. Your absence from
work now exceeds three (3) working days during which
you have made no attempt to notify Hills of your intention to return to work.
Although I can confirm that your Branch Manager has
advised that during the period of your leave you returned
your company supplied motor vehicle and fuel and credit
cards to the branch, you made no attempt to officially
resign your position nor discuss this matter with him.
Are we to assume that by you returning these items, you
have resigned? As a monthly paid employee it is a condition of your employment that you provide one (1) month’s
notice of your intention to resign your position. To the
date of this correspondence, you have failed to provide
this notice nor notify your Branch Manager of your intentions.
Should your absence be due to illness or incapacity please
contact me on (08) 83013340 by no later than 5.00pm
on Friday 1 December 2000.”
Yours sincerely
[Exhibit S2]
“8 December 2000
Dear Mark
I refer to correspondence sent to you dated 24 November
2000 requesting that you contact me no later than 5.00pm
on Friday 1 December 2000 to confirm whether your
absence from work since Monday 20 November 2000 is
due to illness or incapacity. To the date of this letter you
have failed to comply.
As a result of your abandonment of employment, you were
paid into the nominated financial institution of your
choice on or around 15 November 2000 for the period
up to and including 30 November 2000. You did not
present yourself to work for the period Monday 20 November up to and including Thursday 30 November 2000
nor did you notify the company of your intended absence
on any of these dates. You were also inadvertently paid
for some Annual Leave which you had not yet accrued
an entitlement to. Nor have you satisfied notice requirements and as a result of your actions, we are entitled to
claim payment from you for one (1) month’s salary in
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lieu of the one (1) month notice period required. Consequently, the Payroll Office have calculated that monies
owed by you equate to a net amount of $3,419.72. Details are attached.
We require you to repay the total net amount of $3,419.72
by Thursday 21 December 2000 or as agreed in writing
with us.
If we have not received payment for the total amount of
monies owed by that date, we will commence legal proceedings to recover the monies owed.
Should you have any queries or wish to discuss this matter further please do not hesitate to contact me on
(08)83013340.
Yours sincerely”
[Exhibit S3}
The Applicant returned to Perth on Sunday 7th January
2001. He called Mr Knight and asked if he could see
him. In a brief conversation and was told that he no longer
had a position. The Applicant says he was shocked to be
told this.
Thereafter he filed the Application and on 11th January
he received a letter from Ms Pfitzner making demands
for payment of money.
The Applicant says that since his dismissal he had actively
sought employment, made numerous applications, had a
number of interviews and eventually obtained a job in
the first week of June 2001.
The Commission heard evidence on behalf of the
Respondent from Mr Paul John Knight who is the Branch
Manager of Direct Alarm Supplies which is a division of
the Respondent. Mr Knight has been the Branch Manager
for nine years having started the branch on transfer from
South Australia. He told the Commission that he knew of
the Applicant through the industry and invited him to
have an interview, Mr Knight says that at the point of
interview the Applicant had told him that he would like
two weeks leave in September, to which he agreed.
The Applicant commenced on duty on 3rd July 2000 and
in September the Applicant had told him that his father
was not well. It was at that time that Mr Knight asked
him to rethink his holiday plans to accommodate the
possibility of him having to go back to England. The
response of the Applicant had been aggressive, he said
that his holidays were booked and he was going to take
them. This surprised Mr Knight, it seemed to him that
the Applicant thought the holiday was more important
than his father’s health.
In November the Applicant duly left on his holidays and
to the knowledge of Mr Knight attended the Melbourne
Cup. According to Mr Knight he received reports from
Melbourne of comments attributed to the Applicant that
some of the work allocated to him on the trade counter
was demeaning. The Applicant had not raised any such
issues with Mr Knight.
Mr Knight denied that the Applicant telephoned him on
15th November 2000, he was in the office on that day,
but not on 16th when he was ill. He was told by his wife
Cherri that the Applicant had returned his company
accoutrements. When Mr Knight looked at the Applicant’s
office he thought that it had been cleaned out as if the
occupant had gone for good. This was because not only
had all company property had been returned including a
credit card, phone but personal items had been taken as
well. He knew nothing of the Applicant’s intentions, all
he knew was that his father was ill in England.
Mr Knight says that he contacted the Respondent’s Human
Resource Department to let them know of the absence,
they then took over the preparation of correspondence. It
was a busy time for the Respondent and Mr Knight was
pre-occupied with dealing with business matters.
On 25th November 2000 Mr Knight received an email
from Mr Todd which told him of a telephone conversation
Mr Todd had had with the Applicant (Exhibit R2). The
email is as follows—
“Paul I spoke to Mike yesterday, nothing much to
say, he still doe’s (sic) not know when he is coming
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back anyway can you give him a call his UK number
is 00 11 44 1243 379674 See you on Thursday”.
Mr Knight gave evidence that Christmas was a busy time,
there was a rush and he did not have time to deal with the
issue for a couple of weeks. He described himself as being
“out of the loop” and “very busy” he says that the email
from Mr Todd sat in his in tray for that period.
It was not until 4th December 2000 Mr Knight rang the
Applicant at his mother’s home in England, but was
unable to make contact with him He rang again on 5th
having discovered that there had been a call by the
Applicant to Pacific Communications in Melbourne in
the meantime. Mr Knight’s evidence of the response from
the Applicant was that he said “you are telling people
that I don’t have a job” to which he had responded
“basically you have abandoned it …you left us with no
authorisation” he then told the Applicant to direct any
correspondence to the Human Resource Department. Mr
Knight thought the Applicant’s attitude was aggressive
and he found it personally threatening. Mr Knight claimed
it was well known that the emergency call number for
the company was his mobile and he could have been called
at any time by the Applicant.
Mr Knight says that after 5th December 2000 he started
negotiations with Mr Todd to take over the Applicant’s
work. He made Mr Todd an offer on 17th December 2000
which he accepted on 22nd December 2000.
His next meeting with the Applicant in person was on
11th January 2001 when he came in to the office. He said
the Applicant asked if his job was open, Mr Knight’s
response was ‘no’ as had been explained to him while he
was in England. The Applicant then went to his office
and picked up some personal effects and left.
According to Mr Knight the Respondent has a policy
(Exhibit R4) which deals with abandonment of
employment, this policy should have been known to the
Applicant who would have known that under it
abandonment of employment constitutes grounds for
dismissal.
Mrs Cherri Anne Knight gave evidence on behalf of the
Respondent. Mrs Knight is married to Mr Paul Knight
and had worked in the business since 1991. She recalled
that the Applicant came into the office on or about 17th
November 2000, informed her that he was flying to
England and left keys and his mobile telephone. They
had a conversation about his holiday. She knew he was
flying out to England to see his father, who though
previous conversations she knew was very ill. The
Applicant gave her no indication at all about how long
he might be away. He declined an offer Mrs Knight made
for a cab or a lift to the airport. The Applicant asked her
to let Mr Knight know what had happened.
Evidence was also taken from Mr John Todd; Mr Todd is
a sales representative who now occupies the position
previously filled by the Applicant.
Mr Todd says on 24th November 2000 he received a
telephone call from the Applicant who wanted to speak
with Mr Knight, however he was off sick. Mr Todd
enquired about the condition of the Applicant’s father, he
was told that it was fluctuating and the Applicant did not
know how long he would be away. Mr Todd passed on
the Applicant’s telephone number to Mr Knight by email.
Mr Todd gave evidence that some time in December 2000
he was offered the position previously occupied by the
Applicant. In cross examination he said there were no
negotiations at the time he was offered the job, they came
after he decided to accept it.
Evidence was also taken from Mr Darren Lee Thomas, a
customer of the Respondent, who had seen the Applicant
on a flight to Singapore, on or around 17th November
2000. He said he had a general conversation with the
Applicant who had told him that his father was ill and he
had to leave the country to go to his side. He said that it
was hard to remember exactly what the Applicant said
but it was words to the effect that he could be away for a
week or two weeks or maybe a month, depending upon
his father’s condition.
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33 The preceding is sufficient summary of the evidence in
this matter for the purposes of these Reasons for Decision.
34 The Commission is required to make findings upon the
credibility of witnesses. I have had the opportunity of
observing the Applicant during his Evidence in Chief and
during an extended and vigorous cross examination by
Mr Robertson, who appeared for the Respondent. Nothing
in either phase of his evidence gives rise to any doubts
about the truthfulness of his story. There is no ground on
which I could reach a conclusion that his version of events
should not be accepted.
35 I have not the same comfort with the evidence of the main
witness on behalf of the Respondent, Mr Knight. There
are direct contradictions between his evidence and the
evidence of the Applicant. Mr Knight was equivocal under
cross examination by Mr Schapper (of Counsel) who
appeared for the Applicant. The equivocation damaged
the quality of the evidence of Mr Knight, some of his
responses are indicative of what can be described as a
petty approach to some of the events. Under cross
examination he modified some statements made in
evidence in chief, for instance whether and to what extent
the Applicant had cleaned out his office.
36 As I have mentioned there has been a direct conflict
between the evidence given by the Applicant and Mr
Knight. None of the evidence that was called to support
that of Mr Knight remedied that problem for him. For
instance Mrs Knight gave her evidence clearly about what
conversation passed between her and the Applicant, her
evidence was not at odds with his evidence. But the
evidence of Mr Todd, called in support of the Respondent
directly disputed the clear evidence of Mr Knight that he
had been negotiating with Mr Todd over a period of weeks
when they were discussing Mr Todd taking over the
Applicant’s position. Mr Todd said that there were no
such negotiations and I believe what he said. This makes
it all the more difficult to accept Mr Knight’s version of
events as being correct. I conclude that where the stories
of the Applicant and the Respondent particularly the
evidence given by Mr Knight differ, I prefer the version
offered by the Applicant.
37 In examining the issues raised by this application it
appears the Respondent has proceeded with the dismissal
upon the presumption that there has been a repudiation
by the Applicant of his contract of employment by
abandonment.
38 The Texts indicate that although repudiation may have a
variety of meanings it is accepted that a repudiation will
exist either when there is a breach of a condition going to
the essence of the contract or when one of the parties to
the contract has evinced an intention through conduct
either expressly or by implication no longer to be bound
by it.
39 Whether there has been a repudiation of the contract in
an individual case is not a question law but a question of
fact (see discussion on the concept in The Law of
Employment Macken, O’Grady and Sappidean, Fourth
Edition, LBC Information Service 1997). The concept of
abandonment, upon which the action of the Respondent
in this case seems to be premised, involves a unilateral
act by an employee which ends the relationship. For
abandonment to be established it must be shown that there
was clear intention to do so, that intention may be evinced
when the employee’s absence is against the express
instructions of the employer, and there is a substantial
absence or where the employee has acted in a manner
inconsistent with an award definition of the abandonment
of employment. In Unfair Dismissal in New South Wales
by Mark Baragwanath, LBC Information Services 1999,
the learned author observes “…a clear indication that
the employee is treating his/her employment contract as
continuing, despite an absence, may have the effect of
rendering the abandonment of employment a mere
unauthorised absence”.
40 I need to examine the facts in the matter against the law
to be applied.
41 Previously I have made findings on witness credibility,
applying those I find that the Applicant was employed
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by the Respondent on or about 1st July 2000 in a sales
position. His evidence, which I accept, is that during his
interview with Mr Knight he requested, and it was agreed,
that he could take leave in the following November. I
reject the contention of Mr Knight that the request for
leave was made in September. I find that it was well known
amongst the Respondent’s employees, including Mr
Knight, that the Applicant’s father was ill and that there
were in fact discussions about that between the Applicant
and Mr Knight in September 2000. I accept the
Applicant’s version of those discussions that his father
was ill with a terminal illness but his prognosis was
unknown at that time, that his father’s condition
deteriorated in November, that the Applicant was advised
during the time he was on holidays of that situation and
that the deterioration of his father’s condition was so bad
that he decided, after discussing the matter with his
mother, that it was essential that he returned to England
to see his father before he died.
I accept the Applicant’s assertion that on 15th November
2000 he rang the office of the Respondent in Perth at
4:24pm and that more likely than not he had a discussion
with Mr Knight during which he advised Mr Knight of
the situation and of his intentions. Even if there is any
doubt about the knowledge held by Mr Knight about the
Applicant’s intentions that doubt would have been
removed on the following day when the Applicant
attended the office in Perth to hand in his company
accoutrements during which time he had a discussion with
Cherrie Knight, Mr Knight’s wife. I accept the submission
of Mr Schapper that if “she knew, he knew”. I cannot
believe that Mrs Knight did not tell her husband about
the Applicant’s intentions, or that his father was then
gravely ill.
It is open to find and I do that about the time the Applicant
left Australia to fly to England to see his father that the
Respondent’s officers knew of his intentions. They also
knew that he was unaware of how long he would need to
deal with the urgent family situation that confronted him.
His lack of knowledge in this respect is clear from the
comments he made to Mr Thomas at the Singapore Airport
and later to Mr Todd.
Having found that officers of the company were in
position of the knowledge of the Applicant’s intentions
to go England it is passing strange that on 24th November
2000 when Mr Knight advised the company’s Human
Resources Department the Applicant had departed that
he did not give this information to them. The letters that
have been produced earlier in these Reasons show no sign
that the writer, Ms Pfitzner, knew of the Applicant’s
situation. It is inconceivable that a professional human
resources officer would write such a letter if she were in
possession of such information. It is open to conclude
therefore that Mr Knight did not tell her.
I accept the Applicant’s evidence that on 24th November
2000 he rang and tried to make contact with Mr Knight.
The evidence in Exhibit R2, which is an email that Mr
Todd sent to Mr Knight to tell him of the phone call,
supports such a finding. That email clearly gives the
contact number for the Applicant, therefore his
whereabouts and contact details were known to the
Respondent as early as five days after he left Australia.
On any reasonable examination of the passage of time
this was the first opportunity which presented itself for
the Applicant to advise the Respondent where he could
be contacted. The evidence of Mr Knight is that he did
not look at that email until the 4th December 2000 he
explained the delay by saying it was in his in tray but he
was busy. The conclusion that is open to be drawn is that
he did not give the matter priority because he knew where
the Applicant was and he knew what was happening. The
alternate view is that if he did not know he was at the
very least tardy in dealing with the issue.
By this time the Applicant knew through contact with
the Respondent’s Melbourne office and through advice
received from the person accepting his redirected mail
that there was a view that he had abandoned his contract
of employment. Mr Knight eventually got around to
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ringing the Applicant on 4th December 2000, he was not
available and on 5th December Mr Knight rang again and
spoke to the Applicant. It is not at all surprising that if
the Applicant was aggressive at the time it was because,
notwithstanding his efforts to advise the Respondent of
his intentions and whereabouts, it appeared that his job
was in jeopardy. I accept that Mr Knight said words to
the effect to the Applicant that “… basically, Mark, you’ve
abandoned your job….’.
These dates are crucial in the disposition of this matter, it
is a matter of fact and not law whether there has been
repudiation, and it is a matter of fact whether there has
been abandonment. At the time Mr Knight spoke to the
Applicant on 5th December 2000 as a matter of fact he
had not abandoned his contract and had taken every
reasonable action he should have to tell the Respondent
as much as he could about his intentions. I therefore find
that if it was suggested that he was dismissed on that day
or knew of his dismissal on that day as a matter of fact
and law that was wrong.
Concerning the matters after 5th December 2000 I accept
the evidence of Mr Todd in preference to the evidence of
Mr Knight that there were no negotiations between them
concerning the details of the employment arrangements
between the Respondent and Mr Todd as they would apply
to the position previously occupied by the Applicant. Mr
Todd’s evidence is that he simply was offered the job and
took it, there were no negotiations. He considered the
offer and a week later he told Mr Knight that he would
take the job, they then discussed terms and conditions.
Mr Knight tried to give the impression that there was a
series of negotiations between him and Mr Todd. I reject
those contentions as being fictional. What they show as
part of a continuum is that Mr Knight did not attend to
matters arising from the Applicant’s absence with any
alacrity at all. He excuses himself by saying it was a busy
time of the year, however he then relies on his own lack
of attention to dealing with the matter as grounds to
terminate the Applicant in that it extended the period of
absence without contact from the Applicant, at least in
Mr Knight’s contention.
The Applicant’s father died on the 9th December 2000 it
is reasonable to accept that the Applicant had family and
other obligations from that time and up till Christmas. It
is quite understandable that he stayed with his mother
during that period and it is not unreasonable that he did
not return to Australia until the 10th January 2001. It is
open to find that when he did return he made his presence
known as soon as practicable and attended the
Respondent’s office where he was told by Mr Knight that
his job was gone and his services had been terminated.
On the basis of the above findings of fact I need to deal
with the issues raised by the Respondent concerning the
date of filing of the Application. On the basis of the
findings I conclude that the Applicant was dismissed on
or about 10th January 2001. He had no knowledge that
the Respondent had appointed Mr Todd to replace him
and had done so early in December 2000. It could be
found that the appointment of Mr Todd by the Respondent
at that time when the contract of employment with the
Applicant was extant constituted a repudiation of the
contract by the Respondent. However the Applicant was
in no position to either accept or reject the repudiation
because he did not know about it directly until January
2001. Be that as it may it is clear that the contract between
the Applicant and the Respondent was not available to
him from the date that Mr Todd was formally appointed
and if I am wrong about 10th January 2001, as the date
when the Applicant was dismissed, he may well have been
dismissed when Mr Todd was appointed.
I find the Application was filed in time and is not
dismissible on that ground.
The determination of matters such as this depends on
whether there has been a fair go all round [FMWY v
Undercliffe Nursing Home (1985) 65 WAIG 305] .The
events have to be considered from both points of view, it
is understandable that an employer faces a dilemma when
in a team of three or four, one member is absent, but
against that must be weighed that the Respondent clearly
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knew that the Applicant’s father had been suffering a
terminal illness. Similar matters have been before tribunals
previously and in E.B. Skamantzaris v Autotech
International Pty Ltd (Print M8491) about similar
circumstances Commissioner Merriman made the
following comment “it is inconceivable that when a
person is faced with a situation of the impending death
of their partner that an employer would seek to sack an
employee in such circumstances”. Those are comments
apposite here. The Applicant knew of his father’s illness,
he had not hidden it from his employer; he may have had
a disagreement with Mr Knight in September about
whether he ought to go and see his father that time. That
was a decision for him, he was in a much better position
than Mr Knight to know his father’s prognosis. The
Applicant knew in November that his father was ill but
his condition deteriorated rapidly and on the 14 th
November 2000 the Applicant was told by his mother
that the situation was grave and that he should come to
his father’s side. It is perfectly understandable that he did
so.
53 The Applicant did not leave the country without talking
to his employer, he did all of the things that he should
have done, that is he let the Respondent know. It is a
perverse view of his conduct that he returned his company
equipment because he was clearing out his office. That
contention by Mr Knight is unsustainable. There was no
express instruction from the Respondent not to go. The
Respondent went about dealing with the issue in what
must be categorised as a strange way. It did not attempt
to contact the Applicant with any sort of haste even though
he gave them his contact number as soon as practicable.
It sent mail to him at an address that it knew would not
reach him. As I understand the law an employer is
obligated to do far more than this Respondent did to
ascertain whether an employee intends to continue with
their contract of employment. It is inconceivable that a
professional human resource officer with knowledge of
the Applicant’s situation would have written the letter
that Ms Pfitzner wrote if they were in possession of the
information that I find Mr Knight was. In short there was
no unilateral act by the Applicant to end the relationship,
there was no clear intention to abandon and the absence
was not contrary to any express instruction of the
employer. Clearly there has not been a fair go all round
in this matter and the Applicant has been unfairly
dismissed. The Commission finds accordingly.
54 There has been a considerable time passed since the
Applicant’s dismissal and clearly the remedy of
reinstatement is unavailing and I so find. I need now to
consider the question of compensation. The rules to be
applied have been subject to a number of Decisions in
this Commission, Boganovich v Bayside Western
Australia (1999) 79 WAIG 8 describes these. I accept that
in applying those rules the Applicant has to demonstrate
that he sought to mitigate his loss, I accept his evidence
that he did not work until June 2001 and that he pursued
employment opportunities as best he could. The evidence
is that he accepted money from Centrelink in the sum of
approximately $3,500.00 and he now has other work at
$12,000.00 a year less salary than he had before. He lost
salary at the rate of $4,000 per month between January
and May 2001 plus $500.00 in June which constitutes
part of his loss. There is ongoing loss which could be
qualifiable at $12,000 per year and it is reasonable to
allow two years loss at that rate. In addition the
Commission is to assess injury caused to the Applicant.
In the circumstances here the conduct of the Respondent
could not have done anything other than to contribute to
the grief and upset the Applicant was suffering at the time
through the loss of his father and in the circumstances it
is reasonable that a sum of $5,000.00 be awarded. The
sums that I have identified as being lost total more than
the equivalent of six months remuneration. By s.23A the
Commission any award of compensation is capped a six
months, the parties agree that the sum of $24,084.70
constitutes six months remuneration for the calculation
of compensation. I accept that that is the correct figure
and compensation in that amount will be ordered.
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55 Orders that the Applicant was unfairly dismissed, that
reinstatement is unavailing and that he be paid
compensation in the sum of $24,084.70 will issue.
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____________________________________________________________________________

Result

Unfairly Dismissed that reinstatement is
unavailing and that he be paid
compensation in the sum of $24,084.70

____________________________________________________________________________

Order.
HAVING heard Mr D. Schapper (of Counsel) on behalf of the
Applicant and Mr P. Robertson on behalf of the Respondent,
the Commission pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby declares and
orders—
1. THAT the Applicant was unfairly dismissed and reinstatement is unavailing.
2. THAT the Respondent pay to the Applicant compensation in the sum of $24,084.70.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.
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PETER HENRY WOODS, APPLICANT
v.
EAST KIMBERLEY ABORIGINAL
MEDICAL SERVICE, RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
TUESDAY, 28 AUGUST 2001
FILE NO
APPLICATION 1290 OF 2000
CITATION NO. 2001 WAIRC 03739
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_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application dismissed
Mr P H Woods
Mr P Robertson as agent

_______________________________________________________________________________

Reasons for Decision.
(Given extemporaneously and subsequently edited by the
Commissioner)
1 This is an application pursuant to section 29(1)(b)(i) of
the Industrial Relations Act, 1979 (the Act) filed in the
Commission on 18 August 2000. The applicant, Mr Peter
Henry Woods alleges that he was constructively dismissed
from his position as a Health worker with the respondent,
East Kimberley Aboriginal Medical Service.
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The matter came on for conferences on 21 November
2000, 2 February 2001 and 4 April 2001, at the conclusion
of which the matter remained unresolved and was referred
for hearing and determination. The applicant did not
attend in person at the first two conferences; his
representatives attended. The applicant was requested by
the Commission to lodge the particulars of his claim which
were forwarded to the Commission by a letter of 16 March
2001.
The facts of this matter involve a request by Mr Woods to
his employer on 19 July 2000 for 20 weeks leave without
pay to do a feasibility report on a men’s refuge/safehouse
in Kununurra. Mr Woods would seem to have had his
heart set on developing the project. His request was
rejected by the respondent, on that day, on the basis that
his work for the respondent should take precedence over
other outside interests. It is not in contention that Mr
Woods, subsequent to the refusal of leave without pay,
indicated that he would resign. Mr Woods was sent a letter
on 28 July 2000, from Ms Gill Lefmann, the acting
Administrator for the respondent, formally accepting Mr
Woods’ resignation. From Mr Woods’ letter of 16 March
2001 and Ms Leffmann’s letter of 2 August 2000 it is
clear that Mr Woods spoke to her about withdrawing his
resignation. This was also rejected. The applicant in his
letter of 16 March 2001 also complained of “humiliation
and degrading acts” suffered during the course of his
employment. Mr Woods’ employment was to finish on
30 August 2000. He was paid the remainder of the notice
period on 11 August 2000 and finished on that day.
The Commission wrote to the parties on 18 April 2001
advising them that the matter would be heard in
Kununurra, by way of oral evidence, on 28 and 29 June
2001. The Commission sought the views of the parties
on this approach. The respondent concurred and the
Commission did not receive any submissions or requests
on behalf of the applicant. The Commission heard opening
submissions from the parties in Perth on 28 June 2001,
to ascertain the cases to be put, at which time Mr Woods
expressed some financial difficulty with attending for
hearing in Kununurra. Mr Woods then confirmed for the
Commission that he would attend for hearing in
Kununurra. The Commission advised the parties that once
the matter was listed, if an adjournment was sought, there
would need to be strong arguments for the adjournment
to be granted. The applicant advised that he sought
reinstatement. The parties were to exchange documents
and lists of witnesses one week prior to hearing. The
matter was listed for hearing on 4-6 September 2001 in
Kununurra.
Prior to the hearing date the respondent complained that
he had not heard from the applicant concerning documents
and witnesses. My associate contacted the applicant and
he advised that he could not attend the hearing in
Kununurra, and wanted a postponement for 6 months to
get some money together. The application for
adjournment was heard on 28 August 2001. The applicant
sought an adjournment due to financial difficulties and
as he had apparently gained some temporary employment.
The respondent objected to an adjournment based on the
length of time it had taken this matter to come on for
hearing and the potential absence of witnesses should
the matter be delayed further. As the matter had suffered
considerable delay to that time, the applicant had
previously assured the Commission that he would be
pursuing his application and the difficulties faced by the
respondent due to their witness availability, the applicant’s
request for an adjournment was denied. The applicant
then advised the Commission that he would not be
attending the hearing when it convened in Kununurra.
The Commission advised the parties that given these
circumstances he would refrain from further hearing the
application in the public interest and the dates for hearing
the claim would be vacated. I think it would be
unreasonable in the circumstances to make the employer
await an indefinite time for the matter to be determined
with the prospect live at all times that the applicant might
achieve reinstatement as claimed. I say this also with a
mind to the facts which I have recited, and which are not
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in contention, based on the documentation of both parties.
Mr Woods resigned initially, this was accepted and then
he complained that he should have been allowed to
withdraw the resignation.
For the above reasons the application is dismissed.
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_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application dismissed
Mr P H Woods on his own behalf
Mr P Robertson as agent

_______________________________________________________________________________

2001 WAIRC 03738
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
PETER HENRY WOODS, APPLICANT
v.
EAST KIMBERLEY ABORIGINAL
MEDICAL SERVICE, RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
TUESDAY, 11 SEPTEMBER 2001
FILE NO
APPLICATION 1290 OF 2000
CITATION NO. 2001 WAIRC 03738

Order.
HAVING heard Mr P H Woods on his own behalf and Mr P
Robertson on behalf of the respondent, the Commission, pursuant to Section 27(1)(a) of the Industrial Relations Act, 1979,
hereby—
(1) DECLARES that further proceedings are not necessary or desirable in the public interest.
(2) ORDERS that the matter be and is hereby dismissed.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.

SECTION 29 (1)(b)—Notation of—
Applicant

Respondent

Number

Commissioner Result

Anderson MA
Angel SK
Atter G
Azcue A
Baldwin T
Balfe AK
Banks SB
Beatty LJ
Bell JD
Bennett MA
Blacklock AM

Foodland Associated Limited
Caltex Naval Base
Otis Building Technologies Pty
K. Care
City of Cockburn
Byford Health Care
MW & CA Bennett T/A Narrogin Boning
John R. Spencer of Super Bowl Pty
Adlam Enterprises P/L
Country Linemarking P/L
Intercorp Services Pty Ltd trading as Westvision
Painting Company
Warren Mead-Flanders Investments Pty Ltd
T/a Meads Mosman Bay
Sindiswa Pty Ltd
Craft Decor Pty LDD
Bridges Pty Ltd T/a The Bridges Family Restaurant
Tim J Sampson (Albany Grain Drying)
Greg Kirk—Planfarm Pty Ltd
Zepel Fabrics
JSE Group—Electrical—Tom Price Branch
Pure and Healthy
Travelshop
Richard Tay Acacia Hotel Northbridge
Bignona Pty Ltd ACN 010 443 544 & Kemprust Pty Ltd
ACN 069 513891 both t/as “Bonnie Rock Transport”
Dewsons Donnybrook
Webb & Brown-Neaves Pty Ltd
Centurion Transport Co Pty Ltd
Wirrimanu Aboriginal Corporation
Bell-A-Bike Rottnest Pty Ltd
Amici’s Pasta Bar & Health Grill
T.V.T. Engineers (Webb Construction)
Hosch International Pty Ltd
Steve Zelinski—Raunchy Promotions
Sandringham Hotel
The Circuit Cabaret & Function Centre
Oakforest Nominees Pty Ltd Dawson Family Trust
T/a Fremantle Yamaha

1103/2001
1123/2001
2007/2000
1172/2001
594/2001
738/2001
475/2001
1385/2001
196/2001
1279/2000
811/2000

SCOTT C.
GREGOR C
GREGOR C
KENNER C
SMITH, C
GREGOR C
GREGOR C
WOOD,C
BEECH C
KENNER C
SMITH, C

Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued

275/2001

KENNER C

Discontinued

653/2001
1965/2000
1973/2000
1748/2000
721/2001
1237/2001
779/2000
1179/2001
730/2001
306/2001
1101/2001

GREGOR C
SCOTT C.
SCOTT C.
KENNER C
SCOTT C.
BEECH C
SMITH, C
GREGOR C
KENNER C
GREGOR C
SCOTT C.

Dismissed
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Dismissed
Discontinued

543/2001
1205/2001
361/2001
544/2001
55/2001
21/2001
1246/2001
514/2001
1068/2001
1153/2001
358/2001
2035/2000

GREGOR C
GREGOR C
SMITH, C
GREGOR C
GREGOR C
SMITH, C
BEECH C
GREGOR C
GREGOR C
BEECH C
WOOD,C
KENNER C

Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Dismissed
Discontinued
Discontinued
Discontinued
Discontinued
Dismissed
Discontinued

Borg AS
Buckland SJ
Cain DJ
Calderbank SD
Callander WJ
Campbell DP
Carter T
Cavan G
Channing SG
Chew B
Chew CYH
Coumbe BG
Coutts DL
Cox B
Croom GR
Cross EF
Croucher SK
Davies EJ
Del Borrello MR
Dennis PM
Douglas MJ
Downey AK
Edwards KJ
Eldrid PL
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Errington MD

Iannopollo Investments Pty Ltd as Trustee for the
Iannopollo Trust t/a Stirling Furniture
Espin RA
Kewdale Hotel
Eyers SJ
Silviculture Ltd
Eyers SJ
Silviculture Management Pty Ltd
Fahy LK
Western Property Consultants Pty Ltd
Fitzharris P
Hamersley Iron Pty Ltd
Flockton S
Brett Martin Plastics Pty Ltd
Furlong KC
Char International Pty Ltd (ACN 060 649 505)
Furtado SA
First Church of Christ Scientist
Furtado SA
First Church of Christ Scientist
Gale SA
Action Supermarkets (Foodland Associated Litd)
Galipo E
Director General, Education Department Of WA
Gates S
Association of Independent Schools of
Western Australia, Union
Gilbert BC
Weslite Pty Ltd (CAN 050 738 228)
t/a Cambridge Private Hospital
Gilson SA
Louies Security World
Graham AJ
Charter Mercantile (WA) Pty Ltd
t/a Charter Mercantile Agency
Grewar MW
Jenzia Pty Ltd
Griffiths AM
Harmony Forrost Villas Pty Ltd
Gwynne RB
Aussie Air Australia Pty Ltd
Hancock NG
Pendrey Agencies
Harbron GT
Kenwick Sportsclub Inc.
Harding SJ
Michael John Penn & Tammy June Penn t/a Auto Repaint
Hassett MG
Chicken Treat
Hawkes M
Rockbreaking Solutions
Hawkings JR
Monadelphous Engineering Associates Pty Ltd
Heath SF
Cecil E Mayo Pty Ltd
Heenan MJ
Terri Hankinson as Pip’s Cafe
Hills RA
BCE Surveying Pty Ltd
Hoare S
Womens Legal Services Incorporated (WA)
Houghton-Smith C Orbit Health & Fitness Solutions
Howe R
Intercorp Services Pty Ltd trading as
Westvision Painting Company
Huggins AK
Edith Cowan University
Hughes DF
Fibre Concrete Pty Ltd
Hutchinson P
Canley Vale Pty Ltd T/as Bill Lee Automotives
Inwood RW
Tiles and Tubs Design Studio
James SA
Chevor Pty Ltd Trading As Sunnyvale Plants
Jefferies LD
Crystal Swan
Jennings SJ
Live Clothing Pty Ltd
Johnson IJ
Toffs of Dalkeith
Johnstone PA
BSD Consultants Pty Ltd
Jones D
Rise Investments / BP Peppermint Grove
Juratovac N
Smith’s Snackfood Company Ltd
Keilar B
Livestock Shipping Services
Kenney CM
Lesmurdie Sand-Soils
Kiely KS
Toplodge Investments Pty Ltd
Kotsoglo MP
Dale Alcock Homes Pty Ltd
Lawson P
`
Losik TJ
Lyons R
Marshall PA
Marshall RB
McCallum IR
McEvoy JR
McKenzie T
Mijatovic T

Versatile Home Improvements
(Knightlife Investments Pty Ltd)
Willetton Sports Club (Inc)
C.O.C. Pty Ltd Trading as Cool or Cosy,
ACN 058817771 ABN 46058817771
Catco Supply and Services Pty Ltd & Others
Van’s Sidewalk Cafe & Deli—Regents—View Pty Ltd
Iluka Resources Limited
Lamb Print Pty ltd
Fitzroy River Lodge Pty Ltd
Peter Terrence Hare and Evelyn Lilly Tuba
t/as E&S Legal Group
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Number

Commissioner Result

916/2001

GREGOR C

Order Issued

1073/2001
291/2001
290/2001
831/2000
661/2001
740/2001
918/2001
1125/2001
770/2001
1274/2001
715/2001
808/2000

SCOTT C.
SMITH, C
SMITH, C
SCOTT C.
KENNER C
SCOTT C.
KENNER C
SCOTT C.
SCOTT C.
KENNER C
KENNER C
KENNER C

Dismissed
Discontinued
Discontinued
Discontinued
Dismissed
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued

2126/2000

SMITH, C

Discontinued

634/2001
1311/2001

BEECH C
BEECH C

Discontinued
Discontinued

927/2001
334/2001
1777/2000
1115/2001
728/2001
888/2001
1271/2001
186/2001
335/2001
1163/2001
1208/2001
1087/2001
1216/2000
885/2001
810/2000

SCOTT C.
SMITH, C
GREGOR C
KENNER C
GREGOR C
KENNER C
KENNER C
SMITH, C
KENNER C
KENNER C
KENNER C
KENNER C
KENNER C
BEECH C
SMITH, C

Discontinued
Dismissed
Discontinued
Order Issued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Order Issued
Discontinued
Discontinued
Discontinued

708/2001
1089/2001
359/2001
1067/2001
240/2001
620/2001
723/2001
283/2001
588/2001
1109/2001
748/2001
1240/2001
513/2001
1189/2001
1955/2000

SCOTT C.
GREGOR C
BEECH C
GREGOR C
GREGOR C
WOOD,C
SCOTT C.
GREGOR C
BEECH C
BEECH C
GREGOR C
GREGOR C
BEECH C
BEECH C
SMITH, C

864/2001

WOOD,C

1126/2001
1882/2000

WOOD,C
SCOTT C.

Discontinued
Discontinued
Order Issued
Discontinued
Discontinued
Dismissed
Discontinued
Dismissed
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Order
(Arbitration)
Order
(Arbitration)
Dismissed
Discontinued

1998/2000
935/2001
565/2001
1055/2001
1272/2001
1659/2000

BEECH C
KENNER C
BEECH C
KENNER C
BEECH C
SMITH, C

Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
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Number

Commissioner Result

WA Fork Truck Distributors Pty Ltd
Otis Building Technologies Pty
Indiran Rajadurai and Associates as Administrator for
Rimmer Pty Ltd t/a Swan Valley Cheese Co
Monteleone G
Indiran Rajadurai and Associates as Administrator for
Rimmer Pty Ltd t/a Swan Valley Cheese Co
Moon CB
Western Portables Pty Ltd
Mortimer AJ
Seagate Structural Engineering Pty Ltd
Nankiville SR
Safeman Aust (WA) Pty Ltd
Nguyen LTM
Hanson Publishing Pty Ltd trading as Jam Graphic Design
Nicol GA
Jensen Jarrah Pty Ltd
Niendieker D
Crestwell Pty Ltd T/A Canning Vale Coaters
O’Connor K
Harnischfeger of Australia Pty Ltd
O’Connor S
Welded Mesh
Olsen SA
Eyre Travelstops Pty Ltd ACN 009 464 153
BP Norseman Travelstop
Pajic KL
Morley-Windmill Sportclub Inc
Passmore J
TYCO Australia Pty Ltd t/as Wormald
Pedler DT
JGF Accounting & Financial Services
Petrie TD
Liquorland Australia Pty Ltd
Philpot MA
Coli Timber Products Pty Ltd
Purnell DC
Cascades Tavern
Quartermaine MM Anson Management Services Pty Ltd

1118/2001
2006/2000
827/2001

GREGOR C
GREGOR C
GREGOR C

Order Issued
Discontinued
Dismissed

828/2001

GREGOR C

Dismissed

370/2001
276/2001
1402/2001
210/2001
911/2001
797/2001
1658/2000
1322/2001
735/2001

SMITH, C
SMITH, C
KENNER C
BEECH C
KENNER C
SMITH, C
SMITH, C
KENNER C
WOOD,C

Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Dismissed

823/2001
1858/2000
1147/2001
682/2001
1247/2001
22/2001
1155/2000

KENNER C
GREGOR C
KENNER C
BEECH C
SCOTT C.
GREGOR C
COLEMAN CC

Rammelt MP
Randall ML
Rickersey JG

1093/2000
1264/2001
1196/2001

SMITH, C
KENNER C
KENNER C

Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Order
(Arbitration)
Discontinued
Discontinued
Order Issued

367/2001
825/2001

SMITH, C
KENNER C

Discontinued
Discontinued

223/2001
1837/2000
1121/2001
852/2001
122/2001
172/2001
585/2001
1084/2001
843/2001
476/2001
1233/2001
669/2001

BEECH C
SMITH, C
BEECH C
KENNER C
GREGOR C
SCOTT C.
KENNER C
SCOTT C.
GREGOR C
KENNER C
SCOTT C.
KENNER C

Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued

713/2001
2031/2000
624/2001
879/2001
1889/2000
587/2001

SCOTT C.
SCOTT C.
KENNER C
KENNER C
SMITH, C
GREGOR C

Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued

619/2000
1192/2001

SCOTT C.
GREGOR C

Discontinued
Discontinued

2025/2000
1306/2001
378/2001
829/2001
754/2001
1701/2000
219/2001

KENNER C
KENNER C
GREGOR C
KENNER C
GREGOR C
KENNER C
GREGOR C

Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued

Mischefski DE
Moelands F
Monteleone D

Ripamonti MP
Sadlier DJ
Sampson GR
Seager S
Seeley AJS
Shaw SH
Simpson SA
Sivyer HJ
Skelton LM
Smith DG
Smith KW
Smith YD
Stone H
Stradwick KL
Suckling NS
Telford A
Trenka SM
Tune J
Wallis K
Ward A
Waters CM
Weatherhead SL
Webster SC
Whiteside D
Williams B
Windle MJ
Wong L
Zhuang MB
Zikovic S

Beissbarth(Australia)Pty Ltd ACN 007 366 618
Mandurah Hardware
Meadowbrooke Industries t/a Meadowbrooke farm &
Pig and Plough Restaurant
Westaff
Bristile Ltd trading as Metro Brick, Bristile Clay Tiles
& Temple Freights
Albany Interiors Carpet Hotline
Falcon Protective Services Pty Ltd ACN 089 919 068
Academy W.A Pty Ltd (70 084 108 412)
Allison & Stephan Brown, Cornwell Hotel
Premium Security Services
Aussie School Photos Pty Ltd
Bed, Bath N. Table Pty Ltd
Gascoigne Furniture ACN 008 924 329
W.A. Truck & Machinery Repairs Pty Ltd
Silver Chain
Howard Porter Pty Ltd
Volona Nominees Pty Ltd
t/a Pricewave Family Hairdressing
Adam Hunter
Noskab Pty Ltd (CAN 087 281 169)
Barminco Pty Ltd
Springer Foods
Parkfeeds (WA) Pty Ltd
Anthony John Keenan
t/a Bodysculpt Personal Training Studio
Tang Holdings Pty Ltd ACN 009 017 789
McNeil’s Dental Care (Warkara Billa)
Dr Geoffrey S McNeil (Dental Surgeon)
Uquon Pty Ltd T/A Laurie Kelly Real Estate
Westaff (Australia) Pty Ltd
Vox Retail Group Limited
Galaday Pty Ltd trading as Beldon Tavern
Stamfords
Advantage Air Pty Ltd
Kelair Holdings Pty Ltd
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CONFERENCES—
Matters arising out of—
2001 WAIRC 03713
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS—WESTERN
AUSTRALIAN BRANCH & THE
COMMUNICATIONS, ELECTRICAL,
ELECTRONIC,
ENERGY,
INFORMATION,
POSTAL,
PLUMBING,
AND
ALLIED
WORKERS UNION OF AUSTRALIA,
ENGINEERING & ELECTRICAL
DIVISION,
WA
BRANCH,
APPLICANTS
v.
ARGYLE DIAMOND MINES PTY
LTD, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
THURSDAY, 6 SEPTEMBER 2001
FILE NO/S
C 196 OF 2001, C 197 OF 2001
CITATION NO. 2001 WAIRC 03713
_________________________________________________________________________

Result
Representation
Applicant
Respondent

Order issued.
Mr D Hicks on behalf of the AFMEPKIU
Mr J Murie on behalf of the CEPU
Mr R Allen of counsel

_______________________________________________________________________________

Order.
HAVING heard Mr D Hicks on behalf of the Automotive,
Food, Metals, Engineering, Printing and Kindred Industries
Union of Workers, Western Australian Branch and Mr J Murie
on behalf of the Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Workers Union
of Australia, Engineering and Electrical Division, WA Branch
and Mr R Allen of counsel on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—
THAT applications C 196 and C 197 of 2001 be and
are hereby joined and will be heard and determined together.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.
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2001 WAIRC 03735
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS—WESTERN
AUSTRALIAN BRANCH & OTHERS,
APPLICANTS
v.
BHP IRON ORE PTY LTD AND
ANOTHER, RESPONDENTS
CORAM
COMMISSIONER S J KENNER
DELIVERED
TUESDAY, 11 SEPTEMBER 2001
FILE NO/S
C 217 OF 2001
CITATION NO. 2001 WAIRC 03735
_______________________________________________________________________________

Result
Representation
Applicants
Respondents

Recommendation issued.
Mr D Schapper of counsel
Mr R Lilburne of counsel

_______________________________________________________________________________

Recommendation.
WHEREAS the applicants made application on 5 September
2001 for an urgent compulsory conference pursuant to s 44 of
the Industrial Relations Act 1979 (“the Act”).
AND WHEREAS the Commission convened a compulsory
conference between the parties on 7 September 2001.
AND WHEREAS at the conference the Commission was
informed that the parties were in dispute in relation to appropriate persons to attend a MUA/Company meeting scheduled
for September 2001, pursuant to cl 6.0—Meetings of the Industrial Relations Agreement (1997-As Amended) (“the
Agreement”), which meetings are to be held no more than
quarterly for a maximum duration of four hours.
AND WHEREAS the applicants submitted that for many
years up to and including the most recent MUA/Company
meeting held in or about November 2000, the respective unions party to the Agreement have been represented at such
meetings by the on site President of the MUA and a representative of each of the four unions parties to the Agreement
from Finucane Island and Nelson Point, being a total of nine
union representatives.
AND WHEREAS BHPIO submitted that as a consequence
of the merger of industrial relations management between
Finucane Island and Nelson Point on the making of the Agreement and by notice at the last meeting in November 2000, the
company advised that for future meetings there should be a
total of four union representatives attending on behalf of both
sites on the basis that the company recognised both Finucane
Island and Nelson Point as one site; furthermore and in any
event, that as the MUA/Company meetings were for the purposes of broad communication on company wide issues, this
representation was appropriate and adequate.
AND WHEREAS following attempts by the Commission
to conciliate an agreement between the parties the Commission advised the parties that to facilitate the resolution of the
matter it would issue a recommendation, which recommendation would, by agreement of the parties, only apply to the
MUA/Company meeting scheduled to take place in September 2001.
NOW THEREFORE the Commission having regard for the
public interest and the interests of the parties directly concerned hereby recommends—
THAT for the purposes of the MUA/Company meeting
to be held pursuant to clause 6-Meetings of the Agreement in September 2001 there be in attendance at the
meeting four representatives of the unions to represent
both the Finucane Island and Nelson Point operations
and up to four representatives from BHPIO.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.
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2001 WAIRC 03567
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE
BREWERIES
AND
BOTTLEYARDS
EMPLOYEES’
INDUSTRIAL UNION OF WORKERS
OF
WESTERN
AUSTRALIA,
APPLICANT
v.
KIRIN AUSTRALIA PTY LTD A.C.N.
009 079 645, RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
FRIDAY, 17 AUGUST 2001
FILE NO
C 187 OF 2001
CITATION NO. 2001 WAIRC 03567
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Consent Order
Mr R Murphy
Mr S Heathcote

81 W.A.I.G.

WHEREAS having heard from the parties the Commission
decided to Order the Union serve a claim for redundancy on
the Respondent, that the parties negotiate on a program they
agree, report back within 14 days, during this period no employee bound by EBA AG161 of 1998 be made redundant,
there be liberty to apply.
NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979, the Commission, hereby
orders that—
1. The Western Australian Builders’ Labourers, Painters & Plasterers Union of Workers serve a claim on
Brady’s Building Products.
2. The parties are to negotiate on a program.
3. The parties report back within fourteen (14) days.
4. That there be no redundancy of employees under
the Enterprise Bargaining Agreement prior to the report back.
5. There be liberty to apply for the parties with 48 hours
notice.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

_______________________________________________________________________________

Order.
WHEREAS the parties entered into a consent agreement on
20 April 2001 in matter No C 64 of 2000 entitled the Kirin
Australia (Fitters’) Enterprise Agreement 2000; and
WHEREAS the agreement stipulated an expiry date of 11
August 2001; and
WHEREAS the parties in conciliation in matter no C 187
of 2001 sought a consent order to extend the period of operation of the Fitters agreement until such time as the application
is resolved or the matter is determined by the Commission;
NOW THEREFORE the Commission, pursuant to the powers conferred on it under section 44(8) of the Industrial
Relations Act, 1979, and by consent, hereby orders—
THAT the period of operation be extended, by consent, until such time as the matter is determined by the
Commission.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.

2001 WAIRC 03649
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE HONOURABLE ATTORNEY
GENERAL, APPLICANT
v.
WESTERN AUSTRALIAN PRISON
OFFICERS UNION OF WORKERS,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
THURSDAY, 30 AUGUST 2001
FILE NO
C 177 OF 2001
CITATION NO. 2001 WAIRC 03649
_______________________________________________________________________________

Result

2001 WAIRC 03745
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, APPLICANT
v.
BRADY’S BUILDING PRODUCTS,
RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
WEDNESDAY, 12 SEPTEMBER 2001
FILE NO
C 213 OF 2001
CITATION NO. 2001 WAIRC 03745

Representation
Applicant
Respondent

1

Order

____________________________________________________________________________

Order.
WHEREAS on 3 September 2001 The Western Australian
Builders’ Labourers, Painters & Plasterers Union of Workers
applied to the Commission for a conference pursuant to Section 44 of the Industrial Relations Act, 1979; and
WHEREAS on 12 September 2001 the Commission conducted conciliation proceedings between the parties and was
advised there is a dispute about redundancies; and

Mr R. Andretich (of counsel)
Mr P. Momber (of counsel)

_______________________________________________________________________________

____________________________________________________________________________

Result

Application to vary Interim Order not
granted.

2

Reasons for Decision—Amendment of Interim Order.
The Interim Order which issued from the Commission
on 27 July 2001 provided that the Superintendent of
Hakea Prison fill up to 6 vacant positions on the daily
sheets over a 24-hour period and that the Honourable
Attorney General authorise that to occur. That Order
issued on the understanding that the arbitration of this
matter which commenced on 26 July would resume on
20 and 21 August 2001. For reasons which are covered
in the Commission’s Statement issued to the parties on
15 August 2001, the discussions between the parties on 7
and 14 August 2001 resulted in an understanding that it
would be premature for the hearing to resume on 20 and
21 August 2001. The hearing will now resume on 14
September 2001 with reports on how the prison has
operated under the Interim Order and to commence the
union’s case.
On 20 August 2001 the union applied to vary the Interim
Order to require the Department to replace up to 8
vacancies per day at Hakea Prison exclusive of the
additional 12-hour position in unit 6 and of the additional
8-hour escort position. The union also states that the
Department should authorise the Superintendent of Hakea
Prison to approve additional staff if there is an operational
necessity to do so. The Department has opposed the
union’s application to vary the Interim Order.

81 W.A.I.G.
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The Commission has given the parties an opportunity to
be heard. The union submits that the position is
“intolerable”: roster positions are continually vacant as
at sign-on, the Interim Order has not changed anything
and there is no confidence in the management of the issue.
The union states that if 8 shifts remain vacant the prison
is effectively locked-up. The Department strongly rejects
the union’s position. It states that the movement of staff
to fill vacant positions as required results in positions
being covered and there is absolutely a safe environment.
There have been disruptions but the position is not
“intolerable”.
In the course of that hearing, the union tendered to the
Commission its analysis of the operation of the Interim
Order supported by a copy of the diary maintained by a
roster clerk for the period 20 July to 20 August 2001.
The Department was given an opportunity to consider
the differences between the union’s document and the
reports provided to the Commission by the Department.
The Department has provided a Reply together with a
bundle of documents containing minutes of debrief
meetings and the daily absent/coverage sheets for the
prison. On 27 August 2001, the union provided the
Commission with its Reply to the Department’s
documentation.
The Commission has considered the submissions and all
of the material. Some of the differences between the
union’s and the Department’s documentation has not been
able to be reconciled by the Commission. However, to
keep the issue in context the Commission makes the
following points—
(1) The issue is whether or not the Interim Order
should be amended. The Interim Order is only to
ensure a certain level of roster-filling established
by the Commission until the union’s claim is
heard and determined.
(2) The Interim Order is not for the purpose of granting the union’s claim prior to it being heard and
determined.
(3) The fact that the Interim Order does not grant the
union’s claim prior to it being heard and determined, and the fact that the Commission has been
requesting information for the purposes of the
decision to be made by it later, is not to the union’s disadvantage. The arbitration of the union’s
claim means that a process is well and truly in
train for the concerns raised by the union to be
properly heard and determined.
(4) The principal differences between the union and
the Department, and the differences in the documentation supplied by each to the Commission,
will be the subject of a full and open hearing.
With that in mind the Commission’s analysis of all of the
material indicates that the Interim Order requiring that
the Superintendent replace a minimum of 6 positions on
the roster has generally operated to ensure that the number
of shifts remaining vacant has been kept low. I
acknowledge that even then the prison operated on normal
routine on 12 days since 27 July 2001. Disruption is
significant when the number of shifts remaining vacant
after the 6 positions have been filled is 7 or more
vacancies.
The disruption does not appear to be dependent entirely
upon the figures of positions remaining vacant. For
example, on 3 August the filling of 6 positions on the
roster still left 7 vacant positions (I note the union’s figure
is 6) resulting in closure of the concrete products and
upholstery sections. Whereas on 12 August 2001, where
on the Department’s figures the number of vacancies
increased to 7 after 10:00am, the result was a need for
prison administration to meet with the senior officers for
the purpose of discussing the situation as a result of which
there was a late unlock. Although the disruption was
properly managed, it was at the cost of a routine being
established to see units 6 and 7 run normally. Unit 4 ran
on a restricted regime (the union states that it was closed
all day) with staff deployed to cover the shortfall.
Reception was closed and the medical centre ran on a
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restricted regime. The union states that crisis care also
was restricted due to the absence of an officer to supervise
the medical centre.
8 This level of disruption ought be avoided. In fact, the
Prison management has since addressed the issue by
filling more than 6 vacancies if it has been necessary to
do so. On 22 August 7 vacancies were filled leaving one
position vacant. On 23 August 11 vacancies were filled
leaving one position vacant. On 24 August 2001 the prison
experienced what was described as the highest number
of absences in the past 12 months. Prison management
decided to fill 10 positions, 4 more than the Interim Order
required. Staff were re-deployed so that eventually only
one position, the internal escort position, remained vacant.
Although unlock was delayed to deploy staff to other
areas, both education centres were closed and two
workshops operated on a reduced muster, this would have
occurred even if, as the union now requests, the Interim
Order required 8 positions to be filled.
9 For the purposes of the Interim Order therefore, I am not
persuaded that merely requiring 8 positions to be filled
in lieu of the current 6 is appropriate. Rather, the
Commission considers the action taken by the prison
management to ensure that when there are a large number
of vacant positions, more than 6 (and up to 10) vacancies
will be filled, to be quite appropriate. It evidently does
not require an amendment to the Interim Order to
authorise the Superintendent to approve additional staff
if there is an operational necessity to do so.
10 For the above reasons, the Commission at this stage will
not vary the Interim Order.

CONFERENCES—
Matters referred—
2001 WAIRC 03420
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE AUSTRALIAN WORKERS’
UNION, WEST AUSTRALIAN
BRANCH, INDUSTRIAL UNION OF
WORKERS, APPLICANT
v.
BHP IRON ORE LTD, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
FRIDAY, 3 AUGUST 2001
FILE NO/S
CR 46 OF 2001
CITATION NO. 2001 WAIRC 03420
_____________________________________________________________________________

Result
Representation
Applicant
Respondent

Declaration issued.
Mr M Llewellyn
Mr M Lundberg of counsel

______________________________________________________________________________

1.

Reasons for Decision.
The matter before the Commission is one referred
pursuant to s 44(9) of the Industrial Relations Act 1979
(“the Act”) following conciliation proceedings before the
Commission. The question posed by the s 44(9) referral
is whether Mr William Warren Tracey, described as an
organiser employed by the applicant, is a full time official
of the applicant. This is denied by the respondent. The
significance of this matter relates to an ongoing dispute
between the applicant and the respondent as to Mr
Tracey’s right of entry pursuant to clause 28 of the Iron
Ore Production and Processing (Mt Newman Mining
Company Pty Ltd) Award A 29 of 1984 (“the Award”).
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It should be noted that it is this relatively narrow issue
that is before the Commission, and not any wider issues
arising pursuant to s 49 AB of the Act, going to the
purposes of any right of entry sought to be exercised by
the applicant: cf BHP Iron Ore Pty Ltd v William Warren
Tracey (unreported AIRC 7 June 2001 per Polities SDP).
Contentions of the Parties
3. Mr Llewellyn, on behalf of the applicant, submitted that
Mr Tracey is a full time official of the applicant because
he was validly appointed as an employee organiser by
the branch executive of the applicant’s counterpart federal
body, the Australian Workers Union (“the Federal Union”)
by decision of the branch executive on or about 17
November 2000.
4. Mr Llewellyn submitted that when read in accordance
with the relevant provisions of the Rules of the Australian
Workers Union (“the Federal Rules”) and the Rules of
the Australian Workers Union West Australian Branch
Industrial Union of Workers (“the State Rules”) this was
sufficient to properly appoint Mr Tracey as an employee
organiser of the State Union. It was also submitted that
the appointment of Mr Tracy was enabled by the powers
conferred on the secretary of the WA Branch and the State
Union, Mr Daly. On this basis, it was therefore submitted
that Mr Tracey, in conjunction with his full time status, is
a full time official of the State Union, for the purposes of
clause 28 of the Award.
5. Counsel for the respondent, Mr Lundberg, submitted that
neither the Federal Rules nor the State Rules supported
Mr Tracey’s employment as an organiser. Therefore, he
could not be an official of the State Union for the purposes
of the Award. Furthermore, it was submitted by the
respondent that even if Mr Tracey were such an official,
then he was not a full time official, for the same purposes.
Evidence
6. The applicant led evidence from Mr Timothy Daly, the
State secretary of the State Union and the branch secretary
of the Federal Union. Mr Daly testified that there are three
elected officials of the Federal Union, they being the
branch secretary, the branch assistant secretary and the
branch mining division secretary. In addition, there are a
number of employee organisers. In relation to the State
Union, there exists the State secretary, the mining division
secretary and a number of other employed persons. It
was Mr Daly’s evidence that the structure of the WA
branch of the Federal Union (“the WA Branch”) and the
State Union was determined in about 1996 by the branch
executive. He said that the employment of organisers, as
opposed to their election for a specified term, was to give
the union some flexibility in relation to responding to
membership demand. Mr Daly testified that the
responsibility for the employment of organisers was his,
in conjunction with the branch executive.
7. At a meeting of the WA Branch executive on 17 November
2000, Mr Daly referred to circumstances arising at the
respondent and as a result of discussions at that meeting,
the executive resolved to appoint Mr Tracey as “an officer
of this Union”. An extract of the minutes of the WA
Branch executive for this day, about which Mr Daly gave
evidence, was tendered as exhibit A8. By letter dated 5
February 2001, the appointment of Mr Tracey as an
organiser with both the WA Branch and the State Union
was confirmed. Formal parts omitted, this letter provided
as follows—
“This correspondence is to confirm an offer of employment as an organiser with the W.A. Branch of
the Australian Workers’ Union and the Australian
Workers’ Union West Australian Branch Industrial
Union of Workers.
The offer has a salary of $54 575.22 per annum.
You will also have a superannuation contribution
made on your behalf of 15% of your base salary
(8% award and 7% employer).
All conditions of employment inclusive of the above
mentioned are reviewed from time to time by the
National Executive of the Union and should you
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accept this offer of employment, you accept any future decisions of either the National or Branch
Executive as appropriate, regarding your conditions
of employment.”
Should you accept this offer, your commencement
date would be Monday February 12th 2001.”
8. Also tendered in this connection, was a copy of a
document described as “AWU Member Master File
Details”, referring to the engagement of Mr Tracey as an
organiser at Port Hedland. This document also refers to
Mr Tracey becoming a member of the WA Branch and
the State Union, effective 28 February 2001. (exhibit A3).
Exhibit A4 was a copy of an application for membership
of the WA Branch and the State Union, dated 12 February
2001. Additionally tendered through Mr Daly, was a tax
file number declaration, specifying on its face the
employment of Mr Tracey on a full time basis. The
signatory to this document being Mr Daly (exhibit A5).
9. Mr Daly testified that the terms of exhibit A2, that being
Mr Tracey’s letter of confirmation of appointment was
the usual format for appointing an organiser in order that
there could be a clear record between the union and the
employee, of the appointment.
10. As to the duties of an organiser, Mr Daly said that an
organiser is employed full time in recruitment, visiting
sites and generally promoting the union. A person in such
a position is not able to hold any other paid employment,
but may hold other voluntary positions, in connection
with peak councils etc. Also tendered through Mr Daly
as exhibit A9, was a copy of an extract of a meeting of
the WA Branch executive held on 12 April 2001, at which
Mr Daly advised the executive that Mr Tracey had
commenced employment with the union as an organiser
in the North West of the State.
11. Also tendered in evidence through Mr Daly, was a
document described as “Australian Workers Union
Payroll” (exhibit A6) which contained an entry for Mr
Tracey providing for normal hours of 35 per week and
the payment of salary and appropriate allowances. This
covers the period from 16 February up to and including
1 June 2001.
12. In cross-examination, Mr Daly said that the appointment
of Mr Tracey by the WA Branch was not the subject of,
to his knowledge, any separate resolution of the State
Union executive but he said that in effect they are one
and the same, in that Mr Tracey was to be considered an
official of both the WA Branch and the State Union. In
this connection he testified that the State Union
“piggybacked” the WA Branch in matters such as this. It
was also Mr Daly’s evidence that he had no knowledge
of Mr Tracey holding any other position and Mr Tracey
had no obligation to advise him unless any other position
impacted on his work as an organiser. A letter dated 23
April 2001 (exhibit R1) was put to Mr Daly, which letter
described Mr Tracey, on an AWU letterhead, as an “ACTU
Organiser”. Mr Daly said he had no knowledge of this.
13. The respondent called no evidence.
14. I find accordingly.
Consideration
15. The issue before the Commission is whether Mr Tracey
is a “full time official” of the State Union that being the
union party to the Award for the purposes of clause 28—
Union Officials. There is no definition of “official”
contained within the Award for the purposes of clause 28
however I am content to conclude that it should be
interpreted consistent with its ordinary and natural
meaning. The Concise Oxford Dictionary defines
“official” to include 1. “Performing some office for
service;… 2. Of or pertaining to an office, post or place
3. Of person: Holding office; employed in some public
capacity 4. Derived from, or having the sanction of,
persons in office; hence, authorised, authoritative 5.
Having the manner or air usual with persons in office;
formal, ceremonious.”
16. With this definition in mind, I turn to consider the position
of Mr Tracey, in the light of the evidence and the relevant
provisions of the Federal Rules and the State Rules.
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17. The Federal Union is, for the purposes of the Act, the
counterpart federal body of the State Union, by reason of
a certificate issued by the Industrial Registrar of this
Commission on 22 April 1981 pursuant to s 71(5) of the
Act. The s 71 certificate declares that for the purposes of
union elections, the relevant provisions of the Act do not,
from 1 June 1982 apply to the State Union and
furthermore, as from that date, persons holding office in
the WA Branch shall be, for all purposes, the officers of
the State Union. The effect of the s 71(5) certificate is
reflected in rule 24(3) of the State Union rules, where it
is provided that from such time as the Executive may
determine, each office in the State Union is to be held by
the person who holds the corresponding office in the
Federal Union. Furthermore, by rule 47, the State Union
was incorporated with and became a branch of the Federal
Union. Whilst it is not necessary to determine the question
for present purposes, it is not possible in my opinion for
the State Union, as a separate entity, to be “incorporated”
into the Federal Union in this manner.
18. Additionally, the Federal Rules were incorporated into
the State Rules and are applicable to the State Union and
its members, except in so far and to the extent that such
rules are inconsistent with the State Rules or the Act, in
which event the State Rules will prevail. This means that
from this time, the rules of the Federal Union also form
part of the rules of the State Union.
19. It thus can be seen that whilst the WA Branch of the
Federal Union and the State Union possess a separate
legal identity, for the purposes of the officials, registered
rules and membership, they are conducted effectively as
one and the same: Moore v Doyle (1969) 15 FLR 59; Re
McJannet; Ex parte Minister For Employment (Etc)
Queensland and Another (1995) 62 IR 1. Dual
membership is also reflected in rule 8 of the Federal Rules.
20. It would appear that the s 71(5) certificate, when read
with the relevant provisions of the Act, means and refers
to “office” and “officer” as those terms are defined in s 7
of the Act. It would also appear to be common ground
between the parties that Mr Tracey is not an “officer” as
defined for the purposes of s 7 of the Act and I conclude
accordingly. Therefore, the applicant is not able to rely
in my view, on the s 71(5) certificate, to support Mr Tracey
being an “officer” of the State Union, for these purposes.
However, it is the case that a person can be an officer for
the purposes of the rules of a union, without necessarily
meeting the statutory definition of an “officer” of an
organisation, under industrial legislation. Whether a
person is so described, is dependant on the duties and
responsibilities of the position held: Landeryou v Taylor
(1969) 15 FLR 147; Grove v Rigby (1971) 19 FLR 160;
Thompson v Ludwig 1992 AILR 344.
21. I turn now to examine the relevant provisions of the
Federal Rules. By rule 35 the branch executive has the
general control and conduct of the business of the branch,
and acts on its behalf in all matters. By rule 39, the branch
secretary has the powers, duties and functions to act
generally according to the instructions of the branch
executive and is responsible for the administration of the
branch. Furthermore, by rule 39(b), the branch secretary
is empowered to “appoint, control and dismiss the clerical,
research, accountancy and other staff of the Branch or
Sub-Branch.”
22. Rule 41 deals with branch organisers. It provides that all
organisers, “elected or employed”, must conform to the
direction of the branch secretary, district secretary or
divisional secretary by which they are employed. The
terms of rules 60-64 provide for the qualifications for
and the election of persons to hold office in the Federal
Union. Mr Tracey not being an elected organiser, none
of these rules have application. By rule 65, provision is
made for the filling of vacant elected offices within the
Federal Union, by which rule an appointment may be
made by the relevant branch executive in the case of a
branch office.
23. It would appear that by reason of rule 78, “office” means
any elected position in the Union and “elected office”
has a corresponding meaning. It would seem therefore
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that the power residing in a branch executive to appoint,
in the case of a vacant office, only applies to an office in
respect of which an election has been held. It was
common cause that in the case of Mr Tracey, he was not
appointed by the WA Branch, to a position created
pursuant to rule 65, dealing with the filling of a vacant
office. It would appear to follow therefore, that at least
for the purposes of the Federal Rules, Mr Tracey is neither
an “organiser” nor an “Employed Organiser”, at least as
those positions are defined in rule 78.
The issue that then arises from this proposition, is whether
the terms of the Federal Rules dealing with the general
and very broad powers of the branch executive as
contained in rule 35, noted above, should to any extent,
be read down in light of the relevant definitions in rule
78. It is trite to observe that the rules of a union dealing
with the exercise of powers of the relevant organs of the
organisation, should be interpreted liberally: The
Amalgamated Society of Engineers v Smith (1913) 16
CLR 537 at 559; Stevens v Keogh (1946) 72 CLR 1 at
27; Williams v Hursey (1959) 103 CLR 30 at 56-57;
Ludwig v Harris (1989) 37 IR 189 at 193-194. In my
opinion, there is nothing within the Federal Rules to
suggest that the extensive powers of the branch executive
should in any way be read down.
By rule 34 dealing with branch authority, it is to be noted,
that the highest authority of any branch in the Federal
Union, is the branch executive. By rule 35, the powers of
the branch executive, as noted above, extend to the general
control and conduct of the business of the branch. As a
corollary of the powers of the branch executive, by rule
39, also noted above, the branch secretary is to act
generally according to the instructions of the branch
executive. This tends to confirm the ultimate decision
making authority of the branch, as residing within the
branch executive.
Given the clearly wide powers conferred on the branch
executive, I am of the view that it was open to the branch
executive to decide as it did according to the uncontested
evidence of Mr Daly, to not specify the election of
organisers in the branch, presumably consistent with rule
61(2) of the Federal Rules, but rather to employ such
organisers as employees of the union.
A not dissimilar issue arose in proceedings before the
Federal Court in Ecob v Ludwig (unreported Federal Court
of Australia, 22 March 1991, per Einfeld J). The issue
arising in that case being whether the appointment of a
national organiser to work in the WA Branch, was properly
authorised by a decision of the executive council of the
union. After considering the relevant provisions of the
then federal rules, including rule 36(a) as it then was,
providing for the executive council to have responsibility
for the general management of the union, a not dissimilar
provision to rule 35 of the present rules, Einfeld J
considered the issue of whether the executive council had
power under the federal rules to make such an
appointment and observed at 13 as follows—
“Thus in my opinion, an “appointed” organiser is
to be compared with and distinguished from an
“elected” person. The appointment of federal organisers being a matter to do with the “general
management” of the union’s affairs rule 36(a) vests
the appointment in the executive council. Looked at
from the opposite end, “general management” of
the affairs of any organisation would normally include appointment of staff, either directly or as
incidental to it. Unless the rules of this union prevented the executive council from appointing
organisers to its staff, rule 36(a) would authorise
the appointment. In my opinion, there is nothing in
the rules that would have this effect.”
Similarly in my opinion, the appointment of a branch
organiser, such as Mr Tracey, would normally be
subsumed within the “general control and conduct of the
business of the Branch” for the purposes of rule 35(1) of
the Federal Rules. Consistent with Einfeld J’s reasoning
in Ecob, there is nothing in the Federal Rules in my
opinion, which would preclude the WA Branch executive
from making such an appointment.
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29. On this basis, I am of the opinion that the WA Branch
executive acted within power and properly appointed Mr
Tracey to the position of an organiser employed by the
Federal Union. To the extent that those same persons
constitute the executive of the State Union, as they clearly
do, as prescribed by the s 71 certificate and the terms of
the State Rules referred to above, the decision-making
organs of both the WA Branch and the State Union in
terms of the administration and management of the Union
being one and the same, the decision of the executive
also had the effect of empowering the employment of Mr
Tracey as an organiser with the State Union.
30. Turning now to the State Rules, by rule 24(1) the
management of the State Union is prescribed. Specified
offices are there are set out. By rules 29, 30, 31, 31A and
32, provision is made in the State Rules for the election
of offices of the union and the filling of vacant offices.
Also, by rule 48, specific provision is made for the election
and control of organisers, in accordance with the election
process prescribed in the earlier rules. Of course, those
provisions no longer have any operation as a consequence
of the s 71 certificate, as the elected officers of the State
Union are those persons holding corresponding office in
the Federal Union and duly elected under the Federal
Rules.
31. By the terms of rule 49(5) “offices” shall include the
President, Secretary, Vice-President’s, the President and
Secretary of the Mining Division, West Australian Branch,
Organisers and Executive Committeemen. Rule 49(6)
defines “organiser” to mean “an officer elected or
appointed in the manner hereinbefore.” However, despite
this definition, there is no express provision in the State
Rules for the appointment of organisers.
32. By rule 35 the powers of the secretary of the State Union
are set out. There is no express power to appoint, control
and dismiss staff. The secretary is obliged to act generally
in accordance with the instructions of the executive of
the union. Importantly, by rule 27 the executive of the
State Union is the ultimate authority of the union. By
rule 27(1)(a) the executive has the power to decide any
question affecting the union that may arise under the rules.
Furthermore, by rule 27(1)(b) the executive has the power
to do certain things and generally to have the absolute
control of the affairs of the union. Additionally, similar
to the position in the Federal Rules, by rule 27(3) the
executive is the highest authority within the union.
33. If one were to take the State Rules in isolation from the
Federal Rules, which they are not for reasons referred to
above, there is no express power residing in the secretary
to employ any staff to assist in running the union. In this
case, reliance can be placed on the general powers of the
executive, in particular rule 27(1)(b), to have the absolute
control of the union, which must include the power to
engage, control and dismiss employees and to delegate
such of these powers as the executive may see fit, to the
secretary. If this were not the case, it is difficult to see
how the State Union could function as an organisation,
consistent with its objects as set out in rule 3. Applying
the liberal rule of construction in relation to the plenary
powers of the executive of the State Union, and as with
the similar relevant provisions of the Federal Rules, in
my opinion it was quite open for the executive when
reading the State Rules as a whole, to determine as it did
to employ rather than elect organisers.
34. But of course the State Rules incorporate the Federal
Rules, save for any inconsistency arising. Of those rules,
as noted above rule 39(b) empowers the secretary to
appoint, control and dismiss various staff. I am far from
persuaded that this would not confer sufficient power on
the secretary of the State Union, Mr Daly, to appoint an
employee in Mr Tracy’s position. There is nothing
otherwise in the State Rules to suggest that this broad
power should be read down to exclude Mr Tracy’s
employment by Mr Daly, as set out in exhibit A2. This
would also clearly include positions such as industrial
officers and research officers.
35. However, there is no necessity in this case to even seek to
rely on the apparent power in rule 39(b), because the
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uncontested evidence was that the executive took the
decision in about 1996 to employ rather than elect
organisers. Undoubtedly the executive of the State Union
had the power to so decide and direct. Having done so,
pursuant to rule 35(1)(a) of the State Rules, the secretary
of the State Union, Mr Daly for present purposes, was
and is required to act in accordance with the instructions
and directions of the executive. In acting in accordance
with this instruction, Mr Daly, in employing Mr Tracey,
did so consistent with the authority and power conferred
upon him to do so by the executive. It is axiomatic that
having so instructed the secretary to act, the authority to
act in accordance with that instruction must necessarily
also be conferred.
In my view, the executive of both the WA Branch and the
State Union had ample power to determine as they did
on Mr Daly’s evidence. The appointment of Mr Tracey
as an employee organiser of both the WA Branch and the
State Union was clearly and manifestly within power as
being made by the executive of the WA Branch and the
State Union, or further and alternatively, pursuant to the
general powers of appointment conferred on the secretary
of the WA Branch and the State Union.
As to the argument of counsel for the respondent that the
appointment of Mr Tracey under either the Federal Rules
or the State Rules required him to have been a member
of either union for a specified period of time, I am not
persuaded by these submissions. It is clear from both the
Federal Rules and the State Rules that the precondition
of membership for the specified one and three year periods
respectively, applies only to persons as candidates for
elected office within the union. Mr Tracy was not such a
candidate. There is no such limitation applying to
employed officers of the union.
Regarding the issue whether Mr Tracey should be
considered an “official” for the purposes of the Award,
given the ordinary and natural meaning of this word, and
the authorities dealing with “officer” to which I have
referred above, I am of the view that the duties and
responsibilities of an organiser, both on the evidence of
Mr Daly, and as generally understood in industrial
parlance, would qualify Mr Tracey as an official. In this
regard, it is not insignificant to note that for the purposes
of the Federal Rules at least, by rule 78(24), industrial
officers and research officers are defined as “officers” of
the Federal Union.
As to the issue of Mr Tracey’s full time status, given the
evidence before the Commission, which evidence was
uncontroverted, I am persuaded that prima facie the
applicant has established that Mr Tracey was employed
by the applicant in a full time capacity, as reflected in the
instruments of appointment and the applicant’s own
records. On the evidence before me, I am not able to
conclude to the contrary.
Accordingly a declaration will issue to the effect that Mr
William Warren Tracey is and has been a full-time official
of the applicant since 12 February 2001 in accordance
with his contract of employment with the applicant.
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Declaration.
HAVING heard Mr M Llewellyn on behalf of the applicant
and Mr M G Lundberg of counsel on behalf of the respondent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby declares—
THAT Mr William Warren Tracey, an organiser employed by the applicant, is and has been a full time official
of the applicant since 12 February 2001 in accordance
with his contract of employment with the applicant.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.
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Reasons for Decision.
Mr Paul Curran had been employed by the respondent
for approximately ten and a half years, commencing on
or about 5 April 1990. On 18 October 2000, Mr Curran
was dismissed from his employment with the respondent,
apparently by the giving of five days payment in lieu of
notice. The reason given for Mr Curran’s dismissal was
disobedience of instructions in relation to an incident that
occurred on or about 17 October 2000, whilst Mr Curran
was undertaking loading out duties at the CV21 location
at the Boddington mine site. The applicant brought these
proceedings alleging that the respondent had unfairly
dismissed Mr Curran.
2 The respondent opposed the applicant’s claim on behalf
of Mr Curran and said that in all the circumstances, his
dismissal was not unfair.
3 At the conclusion of the proceedings, the Commission
determined that the dismissal of Mr Curran was indeed
harsh, oppressive and unfair with reasons to be published
in due course. These are my reasons for so concluding
which I can relatively shortly state.
Facts
4 Mr Curran, in the course of his employment with the
respondent, had, as it was common ground, an
unblemished record of performance until events occurred
in the period September to October 2000. Mr Curran
during his employment had worked in a variety of
capacities including store duties, servicemen’s duties and
as an operator on various production machines.
1

5
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On or about 4 September 2000, Mr Curran was engaged
in the task of building a drill pad for a drilling contractor
using a loader. Whilst doing so, Mr Curran backed the
loader into the drill rig causing, as it was common ground,
some minor damage to the rig. Apparently, the loader
also sustained a broken tail light. This incident was
recorded in an incident report tendered as exhibit R1 and
was the subject of a performance improvement notice
tendered as exhibit A2. On the evidence it appeared that
the incident occurred as a result of misjudgement.
6 However, the respondent’s concern was that Mr Curran
did not report the incident which led to the performance
improvement notice issuing. It was the failure to report,
which failure I might add was readily conceded by Mr
Curran, that was the issue. I should also add that Mr
Curran was adamant in his evidence that at the time that
his loader made contact with the rig, he spoke with the
employees of the drilling contractor concerned.
7 This aspect of this incident was disputed in the evidence
of the respondent, through Mr Fewings, albeit this
evidence was hearsay in nature. He testified that he spoke
with the drill rig contractor employees who advised him
that the reason for their concern at the time was that the
operator, Mr Curran, drove off without discussing the
matter with them. Mr Fewings conceded however, that
as soon as Mr Curran saw him he told him about the
damage resulting from the contact with the drill rig. It
was Mr Fewings’ evidence that the only real issue arising
from this incident was Mr Curran’s failure to report the
incident immediately.
8 On or about 18 September 2000, Mr Curran was operating
a truck BT 313 and failed to sound his horn when moving
off from the “go line” area. Apparently on the evidence,
it is a general requirement for truck operators to sound
their horn when leaving the “go line”. On this particular
occasion, Mr Curran was issued a performance
improvement notice. This notice, which was exhibit A1,
also referred to an earlier verbal warning for not sounding
a truck horn in similar circumstances, in June 2000.
9 Evidence given by both Mr Curran, and also Mr Fewings
on behalf of the respondent suggested however, that failure
to sound the truck horn when moving off the “go line”
was not an infrequent occurrence. This was also confirmed
to an extent by Mr Spibey, the project manager, in his
evidence. Apparently on the evidence, only Mr Curran
has received a written warning for this issue. Mr Curran
refused to sign this performance improvement notice.
10 The final matter was an incident which occurred on or
about 17 October 2000 whilst Mr Curran was engaged in
clean-up and load out works at location CV21. This job
apparently involved the movement of material by Mr
Curran using a 990 loader to load trucks. It was common
ground that the work area was somewhat confined and
that as a result of discussions between Mr Curran, Mr
Arundle, one of the respondent’s supervisors, and Mr
Never, a relief leading hand, Mr Curran had the job
generally explained to him.
11 Mr Curran testified that the first three or four loads
involved loading trucks on an adjacent road to the cleanup area, because of the confined nature of the work site.
He said that when attempting to clear some material, he
hit the conveyor belt with the loader. He testified that he
saw the conveyor in his mirror but misjudged the distance.
On this event occurring, Mr Curran testified that he called
Mr Arundle on the radio to advise of the incident. Mr
Arundle said he was too busy and could not come to the
location. I pause to note that Mr Arundle, in his evidence,
denied receiving such a radio call at this time.
12 Mr Curran continued working and prior to lunch saw Mr
Arundle at the “go line” and told him that he had backed
into the conveyor at CV21. He told Mr Arundle of the
incident and that the crossbar on the conveyor was bent.
Mr Curran then attended a seminar of some form and it
was whilst he was so engaged that Mr Arundle inspected
the site and later returned to speak with Mr Curran. He
retrieved Mr Curran from the seminar and informed him
that the damage was quite major and the matter was
serious.
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13 An incident report, tendered as exhibit A3, was prepared
in relation to the incident. This document appeared to
have been prepared by a Mr Baskovich, a site safety
adviser employed by the respondent. Surprisingly, the
supervisor involved, Mr Arundle, testified that he did not
carefully read the report nor apparently, did Mr Baskovich
discuss the incident with him. Despite this, Mr Arundle
signed the report. Notably, the incident report form
initially recorded the reporting of the incident at 8am on
17 October, but this time was changed to 12.45pm that
same day. Notably also, despite the evidence from the
respondent that Mr Curran failed to follow instructions
in relation to the CV21 job, the relevant part of the incident
report form indicated that he did not deviate from
instructions given. The incident report form contained
notes that the work area was confined; a smaller loader
should have been utilised; no JSA was prepared; and
contrary to the earlier entry, that Mr Curran attempted to
clean up with a large machine not in accordance with his
instructions.
14 It was after this incident that the project manager for
Boddington became involved. He was aware of the prior
incidents with Mr Curran and was briefed in relation to
the conveyor matter and the incident report form (exhibit
A3). Mr Spibey then met with Mr Curran the next day on
18 October to discuss the matter. There was some
divergence on the evidence as to what was said and done
in this meeting.
15 Mr Curran testified that he told Mr Spibey that he was
embarrassed as to what had occurred with the most recent
incident. Mr Curran agreed that Mr Spibey may have said
how these matters can be avoided in the future. Mr Curran
conceded that he may have said words to the effect that
“everything was getting hard because of safety
requirements” but strongly denied suggesting to Mr
Spibey that it would be better if the respondent dismissed
him, as this was put to him in cross-examination.
16 Mr Curran testified that Mr Spibey, on the completion of
the meeting, signed a form that he had in front of him
and handed it to him, which effected his dismissal by the
payment of five days pay in lieu of notice. Mr Curran
said that he did not recall Mr Spibey filling out this
document during their meeting and suggested that it was
already completed before the meeting took place.
17 Mr Spibey said that he asked Mr Curran how the conveyor
incident occurred and how these matters could be
prevented in the future. Mr Spibey testified that it was
not his intention to dismiss Mr Curran in this meeting
but rather to explore ways of preventing further
occurrences. However, he said that he decided to dismiss
Mr Curran towards the latter stages of the meeting because
Mr Curran did not respond or satisfy him appropriately,
that such incidents may not occur in the future.
18 In cross-examination, Mr Spibey conceded that Mr Curran
had a good record until the events commencing in or about
September 2000. He also said, as noted above, that it was
not unusual for employees to be told twice to sound their
horns when leaving the “go line”. Notably, Mr Spibey
said in his evidence that he was told by Mr Arundle that
he had a call from Mr Curran on the radio earlier in the
day of the conveyor incident, but was too busy to attend
the location at that time. This is entirely consistent with
the evidence given on this issue by Mr Curran.
19 Since his dismissal, Mr Curran has unsuccessfully sought
alternative employment as evidenced by exhibit A9.
Conclusions
20 It was clear on the evidence and I find, that the practice
of failing to sound horns on the “go line” was not
uncommon and employees were told more than once
about this matter. It appears however, that only Mr Curran
had received a formal warning in relation to this issue
which in all the circumstances is questionable.
21 In relation to the drill rig incident in September, there
was no suggestion that this was other than an error of
judgement by Mr Curran, who readily conceded he did
not report the matter, considering it to be somewhat minor.
I accept that the respondent’s concern was that the incident
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was not reported which concern was in my opinion, a
valid one.
As to the conveyor incident, I accept that Mr Curran did
have the job explained to him and particularly the
circumstances of the CV21 location. However, it was also
apparent on the evidence that the loader allocated by the
respondent for this job was not suitable, it being too large.
Clearly this was a contributing factor, as the incident report
itself revealed. At the end of the day however, on all of
the evidence, this incident amounted in my view, to an
error of judgement by Mr Curran. Certainly, there was
no suggestion on the evidence that he was in any way
deliberately negligent or grossly careless in his conduct.
Importantly, I except that Mr Curran did contact Mr
Arundle on the radio to request his attendance at the site
as soon as the incident occurred. I do not except Mr
Arundle’s denial of this. Mr Curran’s evidence in this
regard was supported by the evidence of Mr Spibey, as
noted above, that Mr Arundle told him that Mr Curran
had contacted him on the radio to attend the location but
he was too busy at that time.
I am also satisfied on the evidence and I find that Mr
Spibey had no intention to dismiss Mr Curran at the
commencement of the meeting on 18 October, but rather
to discuss ways to avoid future occurrences. Critically,
there was no evidence that Mr Curran had ever been
advised, either orally or in writing, that he was facing the
possibility of dismissal for such incidents. Whilst the
performance note in evidence as exhibit A2 in relation to
the drill rig referred to “further incidents will result in
the next step in the disciplinary process”, there was no
evidence as to what this next step would be and certainly,
no evidence that Mr Curran was ever told by anyone in
authority at the respondent that his employment was in
jeopardy.
It seems on the evidence and I find that Mr Spibey simply
changed his mind in the meeting with Mr Curran and
decided to dismiss him there and then. This was in my
opinion, prima facie unfair: Margio v Fremantle Arts
Centre Press (1990) 70 WAIG 2559; Bogunovich v
Bayside Western Australia Pty Ltd (1998) 78 WAIG 3635
at 3645. It was indisputably clear on the evidence, that
Mr Curran had no inkling that he was to be dismissed
there and then in the meeting with Mr Spibey, or indeed
at any time previously.
Additionally, a relevant consideration in my view was
Mr Curran’s unblemished record over about ten and a
half years of service, prior to the incidents that I have
dealt with above. In light of this employment record, and
the circumstances of the incidents that occurred, it would
have been in my view and in any event, harsh for the
respondent to have dismissed Mr Curran simply because
of these incidents and nothing more.
The dismissal of Mr Curran was harsh, oppressive and
unfair. I directed the parties to confer as to an appropriate
order for compensation for loss, noting that Mr Curran
should be compensated fully for his loss in the
circumstances. I was satisfied that Mr Curran had taken
all reasonable steps to mitigate his loss. I also indicated
that in the event that the parties were unable to agree on
compensation for loss, the matter would be re-listed by
the Commission in order that this matter be determined.
Subsequent to announcing my decision in this matter,
but prior to the publication of these reasons, my associate
has been advised by the parties that they have agreed on
an amount of compensation, to reflect my decision. The
sum agreed is $32,345.00.
A minute of proposed order now issues.
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2001 WAIRC 03610
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE AUSTRALIAN WORKERS’
UNION, WEST AUSTRALIAN
BRANCH, INDUSTRIAL UNION OF
WORKERS, APPLICANT
v.
HENRY
WALKER
ELTIN,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
FRIDAY, 24 AUGUST 2001
FILE NO/S
CR 282 OF 2000
CITATION NO. 2001 WAIRC 03610
_________________________________________________________________________

Result
Representation
Applicant
Respondent

Application upheld.
Mr M Llewellyn
Mr A Smetana of counsel

_________________________________________________________________________

Order.
HAVING heard Mr M Llewellyn on behalf of the applicant
and Mr A Smetana of counsel on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby—
1. DECLARES that Mr Paul Curran was harshly, oppressively and unfairly dismissed from his
employment, as a plant operator, by the respondent
on or about 18 October 2000.
2. DECLARES that reinstatement of Mr Curran is impracticable;
3. ORDERS the respondent to pay to Mr Curran the
sum of $32,345.00 less any amount payable to the
Commissioner of Taxation pursuant to the Income
Tax Assessment Act 1936 and actually paid.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.

2001 WAIRC 03572
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS—WESTERN
AUSTRALIAN
BRANCH,
APPLICANT
v.
BHP IRON ORE PTY LTD,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
FRIDAY, 17 AUGUST 2001
FILE NO/S
CR 108 OF 2001
CITATION NO. 2001 WAIRC 03572
_________________________________________________________________________

Result
Representation
Applicant
Respondent

Application granted in part. Order issued.
Mr J Ferguson
Mr T Lucev of counsel and with him Mr
B DiGirolami of counsel

_________________________________________________________________________

Order.
HAVING heard Mr J Ferguson on behalf of the applicant and
Mr T Lucev of counsel and with him Mr B DiGirolami of
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counsel on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders—
1. THAT the three-day suspension penalty issued to
Mr George Daccache by the respondent on 11 May
2001 for his refusal to attend a preliminary safety
inquiry be quashed and in lieu thereof a written reprimand be placed on Mr Daccache’s personal file in
the terms as set out in annexure A to this order.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.

ANNEXURE A
Dear George
Written Reprimand
I refer to the disciplinary investigation conducted on 10 April
2001, 1, 2 and 11 May 2001 into your refusal to attend a
safety inquiry on 6 April 2001, in relation to a tagging incident in which you were involved.
It has been found that you refused to attend the safety inquiry.
In the circumstances, you are now issued with a written reprimand. Any further refusal of a lawful instruction by you
may result in the termination of your employment.
In addition, I wish to reiterate the Company’s position that
verbal abuse in the workplace is not acceptable.
Yours sincerely

2001 WAIRC 03674
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
BURSWOOD
RESORT
(MANAGEMENT)
LIMITED,
RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
TUESDAY, 4 SEPTEMBER 2001
FILE NO
CR 153 OF 2001
CITATION NO. 2001 WAIRC 03674
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Applicant’s member dismissed harshly;
reinstatement ordered.
Mr J Rosales-Castaneda, of Counsel
Mr R LeMiere, of Queens Counsel and
with him Mr H Downes, of Counsel

_______________________________________________________________________________

1

Reasons for Decision.
This application comes to the Commission pursuant to
section 44 of the Industrial Relations Act, 1979 (the Act).
The Australian Liquor, Hospitality and Miscellaneous
Workers’ Union, Western Australian Branch, “the
applicant”, alleged that their member, Ms Leanne Clayton
was unfairly dismissed on 19 June 2001. The applicant’s
member was a croupier at the Casino for the last 14 years.
She had previously been the President of the Burswood
Resort Union of Employees and a member of the Health
and Safety Committee and at the time of dismissal was a
union delegate. The matter came on for conference on 29
June 2001, could not be settled and was referred to
hearing.
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The terms of the memorandum for hearing and
determination are as follows—
“THE APPLICANT
The applicant union contends that their member,
Leanne Clayton, was dismissed on 19 June 2001 in
a manner that was harsh, unfair and unlawful.
The union seeks reinstatement as an appropriate remedy
THE RESPONDENT
The respondent opposes this claim.”
3 The union sought an interim order reinstating Ms Clayton
to her position as a croupier prior to the hearing and
determination of the matter. The Commission dealt with
the matter on 29 June 2001. Parties were provided with
reasons for the Commission’s decision and these are
published herein.
INTERIM ORDER
“Reasons for Decision
1 This is a matter that comes to the Commission pursuant to section 44 of the Industrial Relations Act,
1979 (the Act). The applicant union sought the assistance of the Commission in a dispute between the
parties concerning the applicant’s member Ms L
Clayton who was terminated by the respondent on
19 June 2001. The application was filed in the Commission on 20 June 2001 and the matter dealt with
in conference pursuant to s.44 of the Act on 29 June
2001. The applicant contends that Ms Clayton was
harshly, oppressively and unlawfully dismissed in
that she spoke to the media (Channel 7) regarding
the alleged sexual assault of a patron of the Burswood
Casino. Ms Clayton who was previously the president of BRUE was approached by Channel 7 and
gave an interview regarding the security concerns of
members. The respondent alleged that Ms Clayton
breached her contract and company policy in speaking to the media, in a manner which and disclosing
material that, was detrimental to the company.
2 The facts at conference were not greatly in dispute.
What was largely at issue at conference was firstly
whether the employer had complied with clause 39
of the enterprise bargaining agreement (EBA), ie the
dispute settlement procedure; and whether the Commission had power, and if so whether it was
appropriate, for the Commission to issue an interim
order reinstating Ms Clayton until such time as the
matter was heard and determined.
3 The applicant union sought reinstatement of Ms
Clayton per se. This was rejected by the respondent.
The matter was referred for hearing and will be listed
in the near future. The dispute not having resolved,
the Commission heard the parties in conference regarding whether an interim order should issue
reinstating Ms Clayton.
4 Clause 39 of the EBA states—
“39.—RESOLUTION OF DISPUTES
Any problem or dispute arising under the agreement
during the currency of the agreement shall be dealt
with as follows—
(a) The matter should first be discussed between the employee concerned and their
immediate Supervisor with the view to
resolution of the matter in question.
(b) If at this point the matter is not resolved to
the satisfaction of the employee concerned,
the matter shall be referred to a Human
Resources Officer or other appropriate officer of the Company for further
investigation and discussion.
(c) If the matter should still not be settled, the
employee concerned shall be referred to the
Human Resources Manager for further discussion.
(d) Should the employee concerned so desire,
the appropriate Union delegate may accompany such employee and participate in any
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discussions or investigations prescribed in
sub-clauses (b) and (c) of this sub-clause.
If for any reason it is the intention of the
Company to give an employee a written
warning, such employee shall have the
right to have a Union delegate present at
such time as the written warning is issued.
(e) If the matter is still not satisfactorily resolved, it shall be formally submitted by
the Secretary or other official of the Union
to the Company for consideration and resolution. Provided that persons involved in
the problem or dispute will confer among
themselves and make reasonable attempts
to resolve problems or disputes before taking those matters to the Western Australian
Industrial Relations Commission. Should
the matter, after this, still not be satisfactorily resolved, it may be referred to the
Western Australian Industrial Relations
Commission.
(f) Until the matter is determined in accordance with the above procedures, work shall
continue normally. All parties to the agreement, the Company, its officials, the Union
and its members will take all possible action to settle any dispute within 7 days of
notification of the dispute to the Human
Resources Manager.
(g) No party shall be prejudiced as to the final
settlement by continuance of work in accordance with this clause.”
5 Further clause 34 of the EBA is also relevant and
states—
“34.—UNION DELEGATES AND MEETINGS
(1) The employees shall have the right to elect
Union delegates, in agreed work areas, and
upon notification by the Union to the Company, such delegates shall be recognised by
the Company.
(2) Delegates accredited in accordance with subclause (1) shall be allowed the necessary time
during working hours to interview the appropriate Company representative on matters
affecting the employees so represented within
their designated work area.
(3) Prior to the intended dismissal of a Union delegate, the Company shall notify the Union
accordingly of the reasons for such dismissal.
(4) The Union shall be allowed to convene one
“Union Meeting” each year, during ordinary
working hours, in accordance with the following conditions—
(a) At least fourteen days’ written notice
of such meeting is given to the Company by the Secretary of the Union.
(b) The duration of the meeting shall be 3
hours as a maximum, the employees
returning to duty by noon.
(c) Payment at ordinary time rate of pay
to be made for the period that employees were rostered for duty.
(d) Such Union meetings shall be held on
weekdays, on other than a Thursday
or Friday.
(e) Payment of wages shall be made only
upon the Company being in receipt of
satisfactory evidence of the employee’s
attendance at the meeting.”
6 The employer says there were meetings with Ms
Clayton on 12 June 2001 and then with Ms Clayton
and a union delegate and management on 15, 18 and
19 June 2001.
7 It is common ground that the union wrote to the respondent at about 12:03 pm on 19/06/01 indicating
that the dispute had not been resolved and making
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reference to clause 39(e). A meeting between Ms
Clayton, the respondent and a union delegate was
held at 12:30pm. The respondent contends that Ms
Clayton provided no or insufficient reason as to why
she should not be terminated. A decision to terminate Ms Clayton was made following that meeting.
The respondent advised the union by letter pursuant
to clause 34(3) that a union delegate was to be dismissed at 5pm that day. The company contends that
as no letter from the union was received calling in to
question clause 39(e) prior to 5pm then that clause
of the dispute settlement procedure was not activated.
The employer contends that the dismissal having
been effected the EBA is not relevant to Ms Clayton.
In relation to power, the Commission must read the
provisions of the Act on their face. If it is unclear on
its face then ancillary material may be used for interpretation purposes. (BHP Iron Ore Pty Ltd—vAFMEPKIU unreported, delivered 21 May 2001).
Section 44(6)(ba) of the Act is clear. It states—
“44(6)(ba) with respect to industrial matters, give
such directions and make such orders
as will in the opinion of the Commission—
(i) prevent the deterioration of industrial relations in respect of
the matter in question until conciliation or arbitration has
resolved that matter;
(ii) enable conciliation or arbitration to resolve the matter in
question; or
(iii) encourage the parties to exchange or divulge attitudes or
information which in the opinion of the Commission would
assist in the resolution of the
matter in question;”
It is clear on its face this provision allows for the
Commission to issue interim orders so as to prevent
the deterioration of industrial relations between the
parties. In deciding whether the Commission has
power there is no need to go further than this provision of the Act. This is a broad provision and a central
provision in the Commission’s powers to resolve
industrial disputes. It is not in my view to be fettered
or read down in any way as the respondent would
have it by section 23(3)(h) of the Act. Section
23(3)(h) states—
“on a claim of harsh, oppressive or unfair dismissal make any order except an order that is
authorized by section 23A.”
Section 23A is an extensive provision dealing
with the powers of the Commission on claims
of unfair dismissal and without going to the
entire provision allows the Commission in
claims for unfair dismissal to either reinstate
the employee or order compensation (City of
Geraldton v Cooling 80 WAIG 5341). Section 44 is a separate provision and this matter
having come to the Commission pursuant to
that section must be treated in its context.
Beech C in his decision of 30 April 2001 regarding
an application for an interim order between the same
parties (ALHMWU v Burswood Resort (Management) Ltd 81 WAIG 1248) said at paragraph 13 that
in his view section 23(3)(h) does not prevent the
Commission exercising the powers that are contained
within s.44 of the Act. I would agree with that although in saying so I do not necessarily adopt, nor
is it necessary to do so for the purposes of this matter, all of his reasons for decision.
I should say also, as it has been argued, that s.27 in
my view is an important section in the Act, being
procedural in nature. It provides for the general efficient conduct of the Commission in all matters before
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it. Refer Food Preservers Union—v- AFMEPKIU
81 WAIG 1141. In short form I find the Commission has power to issue the interim order sought by
the applicant union to reinstate Ms Clayton until such
time as the matter in dispute has been heard and determined. It is clear through s.44(6)(c) that the
Commission has full access to all powers referred to
in s.27(1) in matters referred to it pursuant to s.44.
The issue then is whether the Commission having
power to issue such an interim order should in all
the circumstances issue the order.
12 The first issue to consider is whether there is in the
mind of the Commission likely to be a deterioration
of industrial relations between the parties. In this
instance, a deterioration until such time as the matter has been resolved by arbitration. I should say
that the Commission having dealt with the parties
on a regular basis is reasonably able to form a view
as to the state of industrial relations between the
parties. The parties’ relations are strained at best.
Specifically in relation to this matter, Mr RosalesCastaneda on behalf of the union has referred to
certain circulars on behalf of both parties which have
been circulated regarding Ms Clayton’s dismissal.
Beech C in reaching his decision of 30 April 2001
reached the conclusion that industrial relations between the parties were “indeed at a very low ebb”.
He stated “That is not to say that their industrial relations are not able to further deteriorate.
Deterioration is a relative concept”. Albeit the matter in dispute concerning Mr Mitchell was strongly
contested by both parties, I do not consider the same
level of agitation has maintained itself between that
time and now. Similarly I have not evidenced anything by way of substantive improvement in that
relationship. Beech C went on to say “in my view,
industrial relations may deteriorate notwithstanding
that there may not be industrial action apparent.” I
would agree wholeheartedly with that comment.
Nevertheless although I am sure this is a matter that
will be hotly contested between the parties at hearing, the potential for further deterioration of
industrial relations between the parties was not evidenced in submissions by both parties at conference.
In that sense the onus is on the applicant seeking the
order to sustain the argument for the order. This has
not been made out in this instance.
13 The other point of reference for the Commission is
whether the applicant has an arguable case. I should
say that the matter comes to the Commission at a
time when the dismissal has occurred. This is as per
the matter with Mr Mitchell before Beech C, but the
circumstances of course present a different background. In the earlier matter there was an existing
order placing Mr Mitchell back in employment by
the Commission as presently constituted. Nevertheless, it is clear that there is an arguable case to be
made in this particular matter. The merits of the case
of course will be dealt with at hearing.
14 The next issue to be treated is the balance of convenience of the parties in issuing the order. Given
the decision in Cooling v City of Geraldton on the
face of it, Ms Clayton stands to lose income, should
she be successful in the union’s application, so the
union would argue until such time as the matter is
determined. The employer likewise suggests that to
have Ms Clayton reinstated would be a disservice to
them should they be successful in the arbitration.
The essential point of the applicant union is that due
to the Cooling decision the applicant will be disadvantaged. I do not consider the s.44 should be used
by the Commission as a devise to overcome any dilemma the applicant may consider they face due to
the Cooling decision. This is not available to an applicant via s.29 in unfair dismissal cases and I do
not believe that s.44 should be taken out of context
and used simply to overcome a perceived disadvantage by the applicant due to the Cooling decision. I
emphasise this is in the context of this matter, it
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being a claim for unfair dismissal that has come to
the Commission via s.44 at a time of the dismissal
having taken place.
15 The more difficult part of the argument between the
parties is in relation to clause 39 of the EBA. I do
not accept the respondent’s position that somehow
this union should have activated their request between about 1:30 and 5:00pm on 19 June 2001
referencing clause 39(e). If this were the case it would
lead to a result where dispute settlement clauses are
drafted in immense detail to overcome such obstacles. As a matter of equity and good conscience I
would find that a difficult position to construct and
support. However, equally and arguably it is not clear
for me that clause 39 would act so as to prevent the
termination of Ms Clayton. I make no finding on
this issue and am not required to do so at this stage.
This is a matter that will come on for hearing and be
dealt with at that time. Suffice to say that in all the
circumstances the balance of convenience does not
lie with the applicant and the interim order for reinstatement of Ms Clayton will not be issued.
16 I should add that I consider orders of this kind should
not be issued lightly. Both in the sense of there being a need to assess whether the order is necessary
to prevent deterioration of industrial relations between the parties, but more particularly in
circumstances such as this where a matter comes on
for conciliation and determination by the Commission pursuant to s.44 of the Act seeking reinstatement
of an employee who has already been dismissed. It
would be easy to portray such an interim order as an
instance where the Commission has predetermined
the outcome of the arbitration. This is again especially so in the matter before the Commission where
the prime issue in question is a limited one of the
applicant’s member having been dismissed for allegedly having breached the terms of her employment
by talking to the media.”
BACKGROUND
4 Ms Clayton worked night shift from 4am until noon. On
9 June, 2001 she arrived at work and heard from fellow
employees a rumour of an alleged sexual assault on the
grounds of Burswood Resort. At 8:30am she telephoned
her husband to awaken him as she had meant to set the
alarm for him. During that conversation she advised him
of the alleged sexual assault. Later that morning she
received a message to call him and did so on break at
about 10:30am. He advised her that he had approached
Channel 7 and Channel 7 wanted to interview her about
the alleged sexual assault. He gave her a contact number
for a Ms Heather McDonald, a Channel 7 reporter, and
Ms Clayton contacted and arranged to meet her at
Hamburger Hill (a location behind the Dome) at the end
of her shift. Ms Clayton was interviewed on camera after
her shift and the story containing her interview went to
air as the lead story on Channel 7 that night. The story of
the alleged sexual assault was also aired without any
comment by the employee on Channel 9 and ABC.
5 The comments by Ms Clayton that were aired on Channel
7 [Exhibit HM1 & HMR1] were as follows—
“It raises an alarm in us, that says, Oh my goodness
if it can happen to someone out there it can happen
to us, any time” and again “Security is one department that has had staff cutbacks in, and there just
aren’t enough security officers to go around such a
large resort”.
6 The program aired on a Saturday evening. Ms Clayton
continued to work her shifts and did not hear anything
from management until approximately half an hour prior
to the finish of her shift on the following Tuesday, 12
June 2001. She was approached on the floor of the casino
to attend an interview in Mr Simmons’ office. Mr
Simmons and his assistant Ms Cheryl Sproul intended to
ask Ms Clayton various questions about her Channel 7
interview. Ms Clayton refused to answer questions and
left the office. She later returned to the office and an
interview of sorts was conducted.

7
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Ms Clayton was not on shift the following Wednesday
and Thursday. She was contacted on the Thursday to
attend a formal interview with Mr Simmons on Friday,
15 June 2001. Present at that interview were Mr Simmons,
Ms Sproul, Mr Shanti DeSilva, a union delegate and Ms
Clayton. Ms Clayton was also interviewed on 18 and 19
June 2001. Present at both the subsequent interviews were
Mr Simmons, Ms Drimatis, Senior Workplace Relations
Officer, Mr DeSilva and Ms Clayton. The interviews on
15, 18 and 19 June 2001 were all taped by Ms Clayton
and transcribed. The transcripts of these interviews are at
[Exhibits LMC11, LMC12 and LMC13]. It should be
said that Ms Clayton was on suspension with pay at the
time. She was suspended by Mr Simmons on 12 June
2001 for insubordination, having failed to answer
questions regarding the Channel 7 interview. On 18 June
2001, Ms Clayton was asked to show cause why she
should not be dismissed. On 19 June 2001, following her
interview she was asked to wait while her answers were
considered. She was then advised by Mr Simmons that
she would be dismissed on notice with effect from 5pm
that day.
8 In parallel with this process there was an exchange of
correspondence between the applicant union and the
respondent and various telephone calls between Mr Welch
for the union and Mr Kennedy, the Human Resources
Manager, for the respondent. The union sought pursuant
to clause 39 of the Burswood International Resort Casino
Employees’ Industrial Agreement 2000 to prevent any
termination while the dispute was being negotiated. This
matter was argued before the Commission in conference
and my reasons appear above.
CREDIBILITY
9 The witnesses called by the applicant were Ms Clayton;
Ms Heather McDonald, Channel 7 reporter; Ms Leah
Ramos-Tolang, a croupier with Burswood for about 7
years; Ms Linda Waterhouse, a croupier with Burswood
for about 5 years; Mr John Welch, a union official with
the applicant; Mr Shanti DeSilva, an inspector with
Burswood who has worked there for more than 15 years,
and a union delegate; and Mr Robert Clayton, the
member’s husband.
10 The witnesses for the respondent were Mr Paul Simmons,
General Manager, Games; Ms Cheryl Sproul, Casino
Training and Development Manager; Mr Barry
Hildebrand, Head of Security, Burswood; and Ms JulieAnne Cameron, Public Relations Manager, Burswood.
11 I consider that each of these witnesses have come forward
to the Commission and given an honest and
straightforward account of events as they remember them.
I do not have a difficulty with the credibility of any of the
witnesses except to say that the evidence of Ms Clayton
under cross-examination must be treated with some
caution. Clearly many questions which would have been
straightforward to answer were treated with some
hesitancy and reluctance. This is particularly so in relation
to questions concerning the company’s policies and
procedures and her knowledge of some events which were
publicised around Burswood and by the union.
THE ISSUES
12 There were a range of issues canvassed in submissions
by the parties and covered in evidence. The central issue,
however, is that Ms Clayton was dismissed for breach of
her contract of employment. Her contract of employment
required her to comply with the policies and practices of
the respondent. The policy in question [LMC 10] is at
Section 8 of the Employee manual and states in part—
“DISCIPLINARY PROCEDURES
These disciplinary procedures form an integral part
of your employment conditions. They are designed
for the mutual benefit and best interests of both the
employer and employee. Clarification of any point
can be provided by your Department Head or the
Human Resources Department.
Staff who do not comply with Company rules, policies and procedures or acceptable standards of
performance, as outlined below, will be subject to
the Company disciplinary policy.
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Contravention of one or more of the following rules
and regulations will give rise to disciplinary action.
(This list is not to be regarded as exhaustive)…….
3. Disclosure of information against the Company’s interest to unauthorised persons.”
………….
DISCIPLINARY PROCEDURE FOR SERIOUS
OFFENCES
1. You may be immediately suspended from duty
with pay. An investigation of the facts will be
conducted by your Department Head. During
this time you will be asked to state your case
and advance any extenuating circumstances.
2. On completion of the investigation and dependent on the results, the following action
may be taken—
(a) Exoneration of the person concerned
(b) A written warning
(c) Demotion
(d) Dismissal
3. In the case of a written warning being issued
an investigation will be carried out and you
will be advised of the result of that investigation. An employee has the right to have another
employee present when the results of the investigation and written warning are issued.
The nature of the offence and the possible
consequence of any further offences will be
notified to the employee. Written confirmation of the warning will be sent to the
employee and a copy placed on their personal
file.”
13 Although there was some evidence given which went to
considerations of Ms Clayton’s performance the parties
agree that performance was not in issue in this matter.
Transcript at Page 122 clarifies this ground—
“MR LE MIERE: Well, if I can put it this way: we
would be happy for all this matter to be excised on
the basis that the applicant is not—does not seek to
put anything in the nature of her performance, record,
and so on. If it’s put up in any way that the dismissal
was in part unfair, because of her past record, or her
14 years service, then we feel obliged to answer that
matter. However, if the applicant does not put forward such a contention then we are content to leave
the matter.
MR ROSALES-CASTANEDA: I must just
clarify for the sake of the proceedings, that if there
isn’t a contention to be made about her records and
any warnings, the only thing we’re saying is that
she hasn’t received any warnings in respect of contacts with the media or comments that she had made
in the media prior to the 9 June, that’s the only thing
that may be relevant. But the rest of the documents—
- I scanned them quickly this morning and not read
them in detail, but I don’t think they have any allegation of a warning in respect of contact with the
media.
WOOD C: All right. Well, can I put it in these
terms, and see whether I can get agreement for the
sake of expediting the matter, and that’s all I’m doing it for: is it agreed between the parties that a
previous performance is not in question, for the sake
of the matter I need to decide? And then secondly,
that there has been no warning or reprimand in respect of earlier contact by Ms Clayton with media?
MR ROSALES-CASTANEDA: I’m quite
happy with the two parts, yes.
MR LE MIERE: Yes, all right. Commissioner,
I have already put to Ms Clayton that Mr Simmons
spoke to her about not contacting the Gaming Office, and I will lead evidence from Mr Simmons about
that, that is the extent of any evidence of what might
broadly be called the “prior warnings”. That’s as far
as we go.”
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14 Evidence that went to the safety and security of patrons
and staff was led. Leaving to one side the evidence
regarding whether this issue was raised and resolved in
the Health and Safety Committee, the direct evidence goes
to an assault and theft on Ms Ramos-Tolang in November
2000, the absence of a security escort for Ms Waterhouse
when requested in December 2000, Ms Clayton’s views
on security and the extent of security arrangements and
staffing as evidenced by Mr Hildebrand. The incident
involving Ms Ramos-Tolang occurred in the patron’s
carpark near the Dome. It was very unsettling for her and
she has since parked in the staff carpark. She did not park
in the staff carpark that day due to her own convenience
and did not ask for a security escort as she did not think
about it. The incident involving Ms Waterhouse was a
breach of procedure by the security staff involved and
Ms Waterhouse was concerned about the incident. The
matter was investigated and Ms Waterhouse received an
apology. She has asked for a security escort on other
occasions and received one. The evidence of Mr
Hildebrand goes to the security arrangements at
Burswood, the improvements that have been made to
security, and the level of staffing for security which he
says has only been reduced by the redundancy of one
management rank. Based on this evidence it is clear that
whilst there are understandable concerns about personal
security by staff at times at the Burswood complex, there
are also extensive arrangements in place to address the
security risks to staff and patrons. There is no adverse
finding that can be made about the level of security at
Burswood based on this evidence.
15 Of greater relevance is the clear evidence that there has
not been a reduction in the operational component of
security at Burswood as indicated in Ms Clayton’s
comments during the television interview. It should be
noted that it is common ground that the alleged sexual
assault of a patron on 9 June 2001 was, following
investigation by the Police, found not to be accurate.
16 I do not need to deal in detail with the evidence of Ms
McDonald or Mr Clayton. It is clear from their evidence,
and that of Ms Clayton, that the initial approach was made
by Mr Clayton to Channel 7 out of his concern from the
conversation he had that morning with his wife about the
alleged sexual assault. This was followed up by Ms
McDonald and responded to by Ms Clayton. The
respondent does not say that Ms Clayton was wilfully
acting so as to damage her employer in her actions in
giving the interview. They say her actions were considered
and deliberate. The evidence of Ms McDonald and Mr
Clayton goes to the fact that Ms Clayton herself did not
instigate the train of events which led to the airing of the
story on television. There is one further aspect of Ms
McDonald’s evidence which I will later deal with.
17 The intention of Ms Clayton in giving the interview was on
her own evidence to publicise the issues of safety at the
Burswood complex. She says this is against a backdrop of
concerns she had raised with the employer in the Health and
Safety Committee as an employee representative. She does
not believe that the interview was damaging to her employer’s
interests. Let me first deal with the words of the interview.
They stand for themselves and convey to me at least an
impression that the safety of staff at Burswood is in jeopardy
and that the employer has reduced security personnel. Put
differently the employer has failed to address an alarming
situation for staff. The respondent argues rightly that a similar
impression of lack of safety could be gained by patrons and
potential patrons of Burswood and hence be detrimental to
Burswood’s interests.
18 Ms Clayton is of course in no way responsible for the
content or context (it being a lead story which also
received promotion on radio) of the complete Channel 7
story. Her interview was a small part of that story, albeit
the evidence suggests an important part of the story in
terms of lending credibility to the story. The news item
also contained information provided by Burswood about
their security efforts. The simple point and the finding I
make is that Ms Clayton acted purposefully to publicise
her views I find also that the nature of her comments
were detrimental to her employer. There is no evidence
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of loss of patronage or public concern arising from the
news item. However, I do not consider this necessary as
the words of the interview speak for themselves.
Given my finding concerning security at Burswood and
the agreed fact that the alleged sexual assault proved
illfounded, Ms Clayton’s comments proved incorrect and
premature. I say this advisedly in the context of the
evidence before me. It is not intended to downplay in
anyway concerns that staff have or have had for their
personal security. It is simply that, on the evidence before
me, the measures taken by management to address
security issues are extensive.
Ms Clayton expressed the view that as a delegate she was
entitled to publicise the security concerns of staff. Indeed
this is part of her role as a delegate and was part of her
role as a representative on the Health and Safety
Committee. The challenge to her actions is the manner in
which she acted and whether it breached her contract of
employment. Ms Clayton did not contact the union office
or a union official before agreeing to the interview. She
says that she could not do so as the day in question was a
Saturday and the office was closed. Whilst it clearly would
have been more prudent for her to contact a union official
and have the matter raised with management, given the
train of events which followed, this is not central to my
reasoning and it is not necessary to go past a comment
that Ms Clayton believed that she was acting as a union
delegate, and I accept this evidence. She consistently put
this view to Mr Simmons after the event.
The evidence of Ms Clayton at hearing was that she knew
that company policy was that she should not make
detrimental comments about the company. At the first
taped interview of 15 June 2001 with Mr Simmons, Ms
Clayton in answer to one of his questions stated—
“As an employee basically that you cannot make any
detrimental reference to the company.”
She made a distinction between being an employee and a
union delegate. When asked previously whether she was
aware of company policy she stated—
“I am aware as an employee but as you are aware I
am an active member of BRUE and a Union delegate, and given the circumstances that quite often I
speak my piece representing the Union, that is exactly what I believed my position was making my
comment and I did make it clear to the interviewer, I
had quite a lengthy conversation with her that I was
actually a Union delegate.”
Mr Le Miere for the respondent took the Commission to
a range of authorities dealing with the rights and duties
of shop stewards. I do not go to all the authorities
canvassed except to say that I concur with the reasoning
expressed by Senior Commissioner Fielding in
Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian
Branch v BHP Iron Ore Pty Ltd and Matt Willie v BHP
Iron Ore Ltd 80 WAIG 4515 as follows—
“12. I am prepared to accept that Mr Willie’s conduct
was, in part at least, driven by a desire to advance
the interests of the members of the Applicant
Union on his shift. Though the law expressly protects an employee from being penalised unjustly
or otherwise victimised for his “participation in
legitimate activities as a union representative” that
representative status is not “a magic cloak conferring on the wearer immunity from liability for
wrongful actions”. (see: In re Dispute at Broken
Hill Pty. Co. Ltd Steel Works, Newcastle (No. 2)
[1961] AR (NSW) 48, 66; and see too: Amalgamated Metal Workers Union v Electrical
Commission (NSW) (1989) 28 IR 155, 177). Indeed, as the Commission observed in Western
Australian Amalgamated Society of Railway
Employees Union of Workers v WA Government
Railways Commission (1966) 46 WAIG 898 a
shop steward is first and foremost an employee
and he must carry out his representative duties in
a way which does not impinge upon his duties
and obligations under his contract of employment
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(see too: Owens v Swan Portland Cement Limited (1993) 73 WAIG 1605). Mr Willie was not
penalised for raising matters of concern but because of the insubordinate and offensive manner
in which he persisted in doing so despite repeated
warnings that this was unacceptable.”
This argument was not challenged effectively by the
applicant. It is clearly not adequate or right for Ms Clayton
to potentially breach her contract of employment under
the cloak of acting as a union delegate.
There was considerable evidence given about the
publicising of the employers policies and other notices.
It is common ground that the policies resided in the
Burswood International Resort Casino Employee
Handbook [Exhibit LMC 10] and the Code of Ethics and
Gaming Practice [Exhibit CPS2] of which all staff were
given a copy. The evidence also covered other avenues
for information being the information kiosk and the staff
notice boards that exist near the staff entrance and the
canteen area. Further, the evidence went to documents
which are signed for and collected by employees, albeit
Ms Clayton in the main refused to sign for documents
but still collected them.
The key notice referred to by the respondent is [Exhibit
LW1] which is a staff notice of 29 December 1999
reminding staff of the policy that—
“employees are not permitted to provide information that is confidential, sensitive or not in the best
interests of the Company, to media or third parties.”
As stated, I doubt Ms Clayton’s evidence about an absence
of knowledge of the companies policies and publications.
Specifically, though I find that she was aware of her terms
and conditions of employment. Her evidence is that she
knew she could not say things detrimental to her employer
as an employee.
The other issue in contention is whether Ms Clayton had
knowledge of “the fishy affair”. This is an instance where
an employee was dismissed from Burswood, in early
2001, for advising a friend that a supply of seafood had
not been refrigerated for a period of time. The friend
worked in the media and the story was made public. The
employee was then dismissed. I do not recite all the
elements of this matter as they are not relevant to Ms
Clayton’s matter, other than the argument for the
respondent that Ms Clayton must have known of this event
and hence the attitude of the employer to actions of an
employee which were detrimental to the employer’s
interests. The earlier matter was settled in conference
before myself. Ms Clayton denies knowledge of “the fishy
affair” and I find her evidence improbable given the active
involvement she exhibited in union business.
Much was said in evidence about the employer’s evinced
attitude to speaking out against the employer. Ms
Clayton’s evidence is that she considered her earlier
statements against the employer to be on par with her
comments in the interview with Channel 7 but that she
had not been spoken to or disciplined by management in
relation to these comments. This evidence was
unchallenged, except the respondent says that there is no
evidence to suggest that the company was aware of these
comments. The applicant tendered as exhibits several
articles which included comment by Ms Clayton.
Exhibit LMC 1 states—
“BRUE president Leanne Clayton said the union had
been formed because of exasperation with the LTU
when morale among staff was at an all-time low.
“For a long time the LTU has not been here for us,
so we don’t want it here any more,” she said”
Ms Clayton said BRUE hoped to tackle with management passive smoking at the casino and other
issues. A more contented and productive workforce
was in the interests of management.
“This will probably come as a bolt out of the blue to
management, but we are looking for a win, win situation. At the moment it is a win, loss situation and it
is the staff that are losing,” she said”
(THE WEST AUSTRALIAN Page 26 of 31 July
1998)
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30 Exhibit LMC 3 states—
“Burswood employee and Miscellaneous Workers
Union representative Leanne Clayton said yesterday
workers at the gaming tables were exposed to constant smoke and the Government and Casino were
more concerned about profits than their health.
Workers wanted the union to sue the Government
for discriminating against hospitality industry workers.
Under the Government’s legislation Burswood will
have to restrict smoking to 50 per cent of its gaming
floor—but 40 per cent is already smoke free.”
(THE WEST AUSTRALIAN Page 34 of 19 December 1998)
31 Exhibit LMC 4 states—
“Burswood Resort Union of Employees (BRUE)
section head Leanne Clayton said “our concern is
that exempting Burswood from regulations means
that workers’ health is dependent on the goodwill of
management and that’s not fair. Workers at Burswood
and in the hospitality industry generally deserve
quality air as much as any other employees and for
the Government and employers to deny them this is
discriminatory.”
32 There was also a video of a television interview which
Mr DeSilva gave in 1991 where he made quite strongly
critical comments about his employer in relation to a lack
of control of smoking in the workplace.
33 In my opinion I would certainly view the reported
comments of Ms Clayton as exhibited in LMC 3 as being
on par with her comments to Channel 7 in terms of being
adverse to her employer, and I so find. Ms Clayton, in
December 1998, accused the company of being more
concerned about money than employees health. On 9 June
2001, she accused the company of cutting security staff
in the face of staff concerns for personal safety. Whether
they would have the same potentially detrimental effect
comparing a 6 o’clock television news story to a daily
newspaper article at page 34 is arguable. But this is not
how I believe the matter should be gauged. It is the
comments themselves that I assess and the fact that they
have been made to a daily media outlet with wide
circulation.
34 Ms Clayton also made a distinction in her knowledge of
the policy that she was not aware of a prohibition on
talking to the media as opposed to not saying anything
detrimental to the company. I make nothing of this
distinction. The transcripts of the meetings of 15, 18 and
19 June 2001 speak for themselves. There was
considerable debate about the process used, namely being
called in to answer questions, who would be the
representative, the taping of the interviews and the issue
of insubordination. Ms Clayton was advised on 18 June
that she should give reason why she should not be
dismissed and a meeting was arranged on 19 June, 2001
for this purpose. Up to that point on 18 June, 2001 there
had been comparatively less discussion about the
interview other than Ms Clayton did not make the
approach, she thought she was operating as a delegate,
Channel 7 did not report all her comments, her comments
in her view were not detrimental to the company and she
had made such comments at the Health and Safety
Committee. She was asked whether she knew about the
terms of her contract of employment.
35 Mr Simmons gave evidence that he saw the tail end of
the news report on the Saturday night and was contacted
by another Burswood employee about it. He viewed the
interview on the Tuesday after his initial interview with
Ms Clayton. Tuesday 12 June, 2001 was his first available
opportunity to raise the Channel 7 interview with Ms
Clayton. He wanted to interview her before her shift ended
and as she was about to take a rostered day off. He could
not interview her earlier that day as there were other
matters to attend to. Ms Clayton objected to the request
and then instruction to attend for interview in Mr
Simmons office and then later refused to answer
questions. She asked for Mr De Silva to be present as her

36

37

38

39

40

2645

representative and this was refused as he was not at work.
She did not wish to have an alternate representative. Her
actions led to her being suspended for insubordination to
await contact from Mr Simmons as to a further interview.
Ms Clayton complained at the next interview of not having
been given on, 12 June, an appropriate notification of the
meeting.
At the meeting on 19 June, 2001 the issue of
insubordination was still being addressed. The process
of calling in Ms Clayton on 12 June 2001 was still being
hotly debated. At that time Ms Clayton refused to tell Mr
Simmons and Ms Drimatis how Channel 7 came to
interview her. Her evidence at hearing was that she sought
to protect her husband. She also raised an issue to do
with her personal situation (related to her family) of which
she indicated that the staff counsellor and Cheryl Sproul
were aware. This she said made her extremely emotional
in any stressful situation. She raised also her 14 years of
service and that she had previously made public
comments. Ms Clayton maintained that her comments
were not derogatory towards the company. Ms Clayton
stated—
“The problem is that no enough staff will come forward and tell you this. The problem is as so many
times before I end up saying it and now the repercussions on me have been met. But at no time did I
make any comments to a television station that I
believed wasn’t unsuitable, nor did I believe that I
was making it in the capacity which was in breach
of my terms and conditions of Employment.” [Exhibit LMC 13 pg 16]
The meeting adjourned for 45 minutes whilst Mr
Simmons and Ms Drimatis considered Ms Clayton’s
response. On resumption Mr Simmons stated—
“Now Leanne I have reviewed your responses to our
questions. Your response to our request for you to
show reason why you should not be terminated. I
have to say that after having given considerable
thought and consideration I don’t accept the reasons
that you supply. I find that I have lost confidence in
you as an employee, and in particular as a licensed
employee in your capacity as a Dealer to act in a
responsible and loyal manner to the company. It is
therefore that accordingly I am terminating your
employment with this Company. That will be effective from 5.00pm this evening.”
Ms Clayton responded—
“OK. I must say that I am disappointed in your outcome because given my fourteen years here I don’t
consider that you did give all consideration.” [Exhibit LMC 13 pg 17]
Lastly, in relation to the evidence, Ms Cameron gave
evidence that Burswood pays Media Monitors to provide
a daily summary of relevant media reports. Ms Clayton’s
unequivocal evidence [Transcript page 128] under crossexamination was that with the benefit of hindsight, in a
similar situation, she would do the same again.
I have not given full consideration to Ms Clayton’s
evidence about family difficulties. There is no evidence
to suggest that these factors led her to give the Channel 7
interview, or that she was in a state of mind whereby she
was not thinking clearly at the time of giving the interview.
Her personal circumstances were only raised in general
terms in mitigation at the meeting of 19 June, 2001.
I do not consider that Mr Simmons, Ms Sproul and Ms
Drimatis acted unfairly in the procedures which they
adopted to investigate and decide upon Ms Clayton’s
termination. Ms Clayton complained at the time and in
evidence about the timing of the meetings and the lack of
forewarning about the meeting of 12 June, 2001. Whilst
her suspicions may have been aroused given two managers
wanted to speak to her, her own evidence is that she knew
she should not make comments detrimental to the
company, hence she had every reason to consider that Mr
Simmons had a matter of some concern which he wanted
to raise with her. She was not refused a representative
when she asked for one. I do not consider the timing of
the meeting, ie about half an hour before the completion
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of her shift, to be oppressive or unfair or engineered in
anyway to disadvantage her. I accept Mr Simmons’
evidence as to the reasons for the timing of the meeting.
Ms Clayton was given fair opportunity to present her
reasons and to put her case. She chose not to provide her
employer with all the information which they sought,
namely who approached Channel 7.
Likewise, I do not find that there has been a breach of
clause 39 of the Industrial Agreement. This ground was
covered in part on the application for an interim order for
reinstatement. Whereas, I do not accept the respondent’s
construction of the clause as stated in [Exhibit JW6], I
do not consider the clause reads or operates so as to negate
the employer’s right to terminate the services of an
employee.
I should say also that the dismissal is in no way unlawful.
This was not argued by the applicant at hearing.
The issue that I turn to, and which I have considered at
some length in reviewing the evidence and submissions,
is whether the penalty applied is too harsh. The context
in which I have considered this is whether, given her
previous media comments, and an absence of disciplinary
action by the employer, or any action at all, should she
have been dismissed on notice.
Mr Le Miere identified the issue in his closing
submissions as to whether the applicant had proven that
the rules were applied by the respondent inconsistently
and unfairly. He says that the character of the comments
are not comparable, they do not disclose any information
concerning Burswood. With respect to [Exhibit LMC3] I
disagree. He says that there is no evidence that the
company knew of these comments. Ms Cameron’s
evidence about daily monitoring leads me to find that it
is more probable that the company did know of these
comments. Albeit it was not a 6 o’clock television news
item, it was a fairly prominent article in the daily
newspaper and a difficult matter that received some
publicity.
The evidence of Ms Clayton which is unchallenged and
which I accept is that she was not disciplined or rebuked
for her earlier media comments. She was challenged at a
later date about a letter of complaint she wrote to the
Office of Racing and Gaming. This may fit within the
terms of the employer’s policy but is qualitatively different
to the matters in question here.
Given these findings the question for me is whether the
dismissal of Ms Clayton is harsh based on this incident,
in that she had earlier given interviews to the media
unchallenged, and on occasion made detrimental
comments which I find on par with her comments made
to Channel 7.
The test to be applied is that in Undercliffe Nursing Home—
v- Federated Miscellaneous Workers’ Union of Australia,
Hospital, Service and Miscellaneous, WA Branch 65 WAIG
385. Kennedy J at p 387 of the decision states—
“Nevertheless, it has long been acknowledged that
the power to order reinstatement is one to be exercised only where the employer’s action is harsh or
unjust in relation to that employee. No doubt it could,
in such a case, be said that the employer was not
simply exercising his managerial prerogative. The
following principle, stated in In re Barrett and Women’s Hospital, Crown Street (1947) A.R. 565, at pp.
566-567 was cited with approval by Walsh J. in North
West County Council v. Dunn (1971) 126 C.L.R.
247 at p. 262—
It is not the province of the Commission, in
the exercise of the jurisdiction conferred on it
by the Industrial Arbitration Act, to take over
the functions of the employer in relation to
the selection and retention of employees, and
it will intervene only when its intervention is
necessary to protect an employee against an
unjust or unfair exercise of the employer’s
right of dismissal, a right which is as fundamental in the relationship of employer and
employee as is the right of an employee to
leave his employment.
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As Walsh J. went on to stress at p. 263, it is not a
question as to the parties’ respective legal right, but
a question as to whether the legal right of the employer has been exercised so harshly or oppressively
against the employee as to amount to an abuse of
that right. He accepted, citing McKeon J. in Western
Suburbs District Ambulance Committee v. Tipping
(1957) A.R. 273, at p. 280, that a proper test is to
ask the question: “Has there been or has there not
been oppression, injustice or unfair dealing on the
part of the employer towards the employee?”
Pursuant to section 26 of the Act the Commission has to
have regard to “equity, good conscience, and the
substantial merits of the case”. I find that on balance Ms
Clayton’s dismissal was harsh.
This has been a difficult decision to reach given that Ms
Clayton did breach the terms and conditions of her
contract. Her actions were wrong. They were also wrongly
premised on a view that she was entitled to give the
interview as she was a union delegate. Ms Clayton did
not do herself any favours by refusing to answer questions
her employer quite correctly sought to put to her. She
also maintained in the witness box that she would do the
same again with hindsight. So as to leave the applicant
and Ms Clayton in no doubt as to the error of her actions,
given the circumstances of this matter and my decision, I
would consider that should Ms Clayton repeat her actions,
and in so doing, breach her contract, her dismissal would
be justifiably inevitable.
Having said that, I make it clear that my judgment is not
based on a view that Ms Clayton should be given another
chance. Even if that were an appropriate way of viewing
this matter, and it is not, her attitude to her interviews of
12, 15 and 18 June 2001 and her evidence at hearing,
would not warrant that approach.
The Commission should not lightly step in to overturn
the employer’s judgment. However, what should have
been balanced by the employer is the fact that she had
previously spoken out as a union delegate/employee and
not been corrected, challenged or disciplined by the
employer. Yet her contract was the same at that time. The
discipline policy of the employer does not mandate
dismissal in such circumstances. It provides for a range
of possibilities and whilst I consider that Ms Clayton
worked on the wrong premise, that as a union delegate
she was allowed to do what she did, the penalty applied
to her was harsh, given the absence of previous
disciplinary action for speaking out.
Mr Simmons says that he had lost confidence in her as an
employee. There was nothing to stop him from
appropriately disciplining Ms Clayton and placing a final
warning on her file. This would have been a more
appropriate and a just course of action.
The respondent says at paragraph 25 of their closing
submissions that reinstatement would not be practicable
or equitable. They say—
“Ms Clayton gave evidence at a time when she was
fully aware of the company policy and the company’s attitude to her TV interview. In her evidence
Ms Clayton—
(a) Maintained that he conduct did not breach
company policy or her contract of employment;
(b) Said that if similar circumstances arose again
she would do the same thing.”
Ms Clayton wrongly distinguished her role as a delegate
and employee. Even though at hearing she said she would
do it again I consider that that is now not likely. If I am
wrong on this, I have spelt out my view, namely that
dismissal would then be justifiably inevitable.
I do not consider that based on this one breach Ms
Clayton’s reinstatement can be said to be impracticable.
The passage of time is not so great as to make it difficult
for her to return to her job.
I would therefore order reinstatement as the remedy.
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Applicant

Applicant’s member dismissed harshly;
reinstatement ordered.

Respondent
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Mr R LeMiere, of Queens Counsel and
with him Mr H Downes and Mr B Di
Girolami, of Counsel

_______________________________________________________________________________

Order.
HAVING heard Mr J Rosales-Castaneda, of Counsel on behalf of the applicant and Mr R LeMiere of Queens Counsel
and with him Mr H Downes and Mr B Di Girolami of Counsel on behalf of the respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby—
(1) DECLARES that the applicant’s member, Ms Leanne
Clayton, was harshly dismissed by the respondent;
and
(2) ORDERS that Ms Clayton be reinstated to her normal roster as from 13 September 2001.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.

Mr J Rosales-Castaneda, of Counsel
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Civil Service Association
Civil Service Association
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10/07/2001
17/04/2001
5/09/2001
11/07/2001
3/07/2001
23/05/2001
28/06/2001
N/A
N/A
N/A

Result

Dispute over terms Referred
and conditions of
employment of union
member that are in
disputation
Time and wages
Concluded
records
Right of entry and Concluded
wages
Right of entry
Concluded
Alleged unfair
Concluded
termination
Alleged non-payment Concluded
of redundancy pay
Non provision of
Concluded
amenities
Alleged foreConcluded
shadowed dismissals
Non-employment Concluded
of union member
Re-employment of Concluded
a union member
Dispute over alledged Concluded
underpayment
Permanent
Concluded
employment

13/06/2001
2/07/2001

Payments to
employees

Referred

31/07/2001

Attempt to prevent Concluded
the unlawful and/or
unfair dismissal
Negotiations for
Concluded
a replacement
agreement

Alleged
underpayment

Concluded

Buttermere Nominees
GREGOR C
Pty Ltd as Trustee for
C140/2001
the Anderson Unit Trust
trading as Nuford

18/06/2001

Alleged
termination

Concluded

G.R.Services, A
Division of Ralph.M.
Lees Pty Ltd

GREGOR C
C188/2001

9/08/2001
10/08/2001

Termination

Concluded

Linde Materials
Handling Pty Ltd

GREGOR C
C144/2001

19/06/2001

Alleged unfair
termination

Concluded

Tyco International Ltd., GREGOR C
Haden FM Pty Limited C76/2001
(previously Brookes
Maintenance Service).

27/03/2001

Alleged
termination

Referred

Tyco International Ltd., GREGOR C
Haden FM Pty Limited CR76/2001
(previously Brookes
Maintenance Service).

N/A

Alleged unfair
dismissal/
redundancy

Discontinued

81 W.A.I.G.
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Construction, Mining,
AIS Refractory Pty Ltd
Energy, Timberyards,
Sawmills and Woodworkers
Union
Construction, Mining, Energy, Albany Spinning Mills
Timberyards, Sawmills and
Woodworkers Union
Construction, Mining, Energy, Carl Anthony Perrott
Timberyards, Sawmills and and Sandra Lee Perrott
Woodworkers Union
Trading as C & S Perrott
Federated Brick, Tile and
Metro Brick (Armadale)
Pottery Industrial Union
Financial Sector Union
Commonwealth Bank
of Australia

Hospital Salaried Officers
Association
Hospital Salaried Officers
Association
Hospital Salaried Officers
Association
Independent Schools
Salaried Officers’
Association
Independent Schools
Salaried Officers’
Association
Liquor, Hospitality and
Miscellaneous Workers
Union
Liquor, Hospitality and
Miscellaneous Workers
Union
Liquor, Hospitality and
Miscellaneous Workers
Union
Liquor, Hospitality and
Miscellaneous Workers
Union
Liquor, Hospitality and
Miscellaneous Workers
Union
Liquor, Hospitality and
Miscellaneous Workers
Union
Liquor, Hospitality and
Miscellaneous Workers
Union
Liquor, Hospitality and
Miscellaneous Workers
Union
Liquor, Hospitality and
Miscellaneous Workers
Union
Liquor, Hospitality and
Miscellaneous Workers
Union
Liquor, Hospitality and
Miscellaneous Workers
Union
Liquor, Hospitality and
Miscellaneous Workers
Union
Liquor, Hospitality and
Miscellaneous Workers
Union
Liquor, Hospitality and
Miscellaneous Workers
Union
Meat Industry Employees’
Union
Plumbers and Gasfitters
Employees’ Union
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Commissioner/
Conference Number

Date

Matter

Result

GREGOR C
C124/2001

13/06/2001
13/06/2001

Time and wages
records

Concluded

GREGOR C
C149/2001

N/A

Alleged
redundancies

Concluded

GREGOR C
C154/2001

3/07/2001

Sequence of
redundancies

Concluded

GREGOR C
C172/2001
BEECH C
C176/2001

25/07/2001

Redundancies

Concluded

20/07/2001

Union member
Concluded
has been informed
that the Respondent
intends to retrench
her.
Interpretation of an Concluded
agreement
Overtime and back Concluded
pay allegedly owed

Brightwater Care Group SCOTT C.
(Inc)
C8/2001
Metropolitan Health
SCOTT C.
Service Board—Sir
PSAC18/2000
Charles Gairdner Hospital
The Metropolitan
SCOTT C.
Health Service Board
PSAC16/2000
Roman Catholic
KENNER C
Archbishop of Perth
C302/2000
Inc & Others
Roman Catholic
KENNER C
Archbishop of Perth
CR302/2000
Inc & Others
Ace Auto Clean
WOOD,C
C185/2001

29/01/2001

Airlite Cleaning Pty Ltd BEECH C
C216/2000

N/A

Termination of Ms Concluded
Tracey Bramhold

Airlite Group

BEECH C
C326/1999

29/02/2000

Unfair, unjust and Concluded
oppressive dismissal

Burswood Resort
(Management) Limited

WOOD,C
C182/2001

10/08/2001

Redundancy
payments

Burswood Resort
(Management) Ltd

WOOD,C
C22/2001

6/02/2001

Contracting out
Concluded
hotel housekeeping

Burswood Resort
(Management) Ltd

WOOD,C
C59/2001

28/02/2001

Ability of members Concluded
to perform range
of duties
Termination of a
Referred
union member

31/10/2000
12/12/2000
N/A
5/12/2000
5/04/2001
14/05/2001
N/A

Incorrect
classification
Status of
employment

Concluded

Status of
employment for
Ms Stirling
Employment
relationship

Discontinued

Referred

Concluded

Concluded

Cannington Community SMITH, C
College P & C
C158/2001
Association Inc
Coles Supermarkets
WOOD,C
C151/2001

31/07/2001
29/08/2001
4/07/2001

Alledged unfair
dismissal

Referred

Education Department
of Western Australia

KENNER C
C211/2000

1/09/2000
1/11/2000

Referred

Mastercare Property
Services (WA) Pty Ltd

SMITH, C
C157/2001

22/08/2001

Ministry for Culture
and the Arts

SCOTT C.
C133/2001

6/07/2001

Full entitlements
of a permanent
employee
Dispute over the
working hours of
union members
Sick leave
entitlement

Mundaring Pharmacy

BEECH C
C189/2001

27/08/2001

Reduction in hours Concluded

10/05/2001

Employees correct Concluded
classification

10/05/2001
15/06/2001
24/07/2001
14/03/2001
15/03/2001
4/05/2001
31/08/2001
20/06/2001

Alleged unfair
termination

Referred

Unfair dismissal

Order Issued

Written warning
over the wearing
of uniforms

Dismissed

The Minister for
KENNER C
Education C/- Education C96/2001
Department of Western
Australia
Tip Top Bakeries
WOOD,C
C93/2001
Geraldton Meat Exports SMITH, C
CR4/2001
City of Stirling

SCOTT C.
CR78/2001

Referred
Concluded
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Date

Matter

Commissioner of Police SCOTT C.
PSAC6/2001
Attorney General
BEECH C
C345/2000

22/06/2001

Prison Officers’ Union

Hon. Attorney General

BEECH C
C79/2001

Transport Workers’ Union

Jordanville Pty Ltd

BEECH C
C175/2001

30/03/2001
9/04/2001
19/04/2001
N/A

Approval to reduce Concluded
hours of work
Staffing situation Concluded
at Bunbury Regional
Prison
Renewal of
Concluded
contracts

Police Union
Prison Officers’ Union

Commissioner/
Conference Number

81 W.A.I.G.

PROCEDURAL DIRECTIONS
AND ORDERS—
2001 WAIRC 03663
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
GAVIN MICHAEL CANN, APPLICANT
v.
BLACKBURNE REAL ESTATE
(LICENCEE: JOBURNE PTY LTD,
RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
FRIDAY, 31 AUGUST 2001
FILE NO.
APPLICATION 936 OF 2000
CITATION NO. 2001 WAIRC 03663
____________________________________________________________________________

Result

Interlocutory Order Issued

____________________________________________________________________________

Order.
WHEREAS on 20th August 2001 the Commission issued
Reasons for Decision ex tempore and made Orders that inter
alia granted liberty to apply to Gavin Michael Cann to vacate
hearing dates set for 27th and 29th August 2001; and
WHEREAS the Applicant exercised that liberty on 29th
August 2001 when the Commission heard arguments from
Ms H. Ketley (of Counsel) on behalf of the Applicant and Mr
I. Curlewis (of Counsel) on behalf of the Respondents; and
WHEREAS the Commission announced to the parties
during the hearing that in the circumstances it was prepared
to vacate the hearing dates of 27th and 29th August 2001 and
fix the 5th October 2001 for the matter to be heard; and
WHEREAS the Commission also decided that the
Applicant file and serve witness statements on which it intends to rely at hearing on or before 24th September 2001 and
the Respondent file and serve witness statements on which it
intends to rely at hearing on or before 2nd October 2001; and
WHEREAS the Commission has now decided to issue
Orders to give effect to this decision.
NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979, the Commission, hereby
orders that—
1. The hearing dates of 27th and 29th August 2001 be
vacated.
2. The matter to be heard on 5th October 2001.
3. The Applicant file and serve witness statements on
which it intends to rely at hearing on or before 24th
September 2001
4. The Respondent file and serve witness statements
on which it intends to rely at hearing on or before
2nd October 2001.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

14/12/2000
19/12/2000

Work not being
allocated to union
member

Result

Concluded

2001 WAIRC 03662
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
GAVIN
MICHAEL
CANN,
APPLICANT
v.
BLACKBURNE
PROPERTIES
LIMITED, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
FRIDAY, 31 AUGUST 2001
FILE NO.
APPLICATION 937 OF 2000
CITATION NO. 2001 WAIRC 03662
____________________________________________________________________________

Result

Interlocutory Order Issued

____________________________________________________________________________

Order.
WHEREAS on 20th August 2001 the Commission issued
Reasons for Decision ex tempore and made Orders that inter
alia granted liberty to apply to Gavin Michael Cann to vacate
hearing dates set for 27th and 29th August 2001; and
WHEREAS the Applicant exercised that liberty on 29th
August 2001 when the Commission heard arguments from
Ms H. Ketley (of Counsel) on behalf of the Applicant and Mr
I. Curlewis (of Counsel) on behalf of the Respondents; and
WHEREAS the Commission announced to the parties during the hearing that in the circumstances it was prepared to
vacate the hearing dates of 27th and 29th August 2001 and fix
the 5th October 2001 for the matter to be heard; and
WHEREAS the Commission also decided that the Applicant file and serve witness statements on which it intends to
rely at hearing on or before 24th September 2001 and the Respondent file and serve witness statements on which it intends
to rely at hearing on or before 2nd October 2001; and
WHEREAS the Commission has now decided to issue
Orders to give effect to this decision.
NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979, the Commission, hereby
orders that—
1. The hearing dates of 27th and 29th August 2001 be
vacated.
2. The matter to be heard on 5th October 2001.
3. The Applicant file and serve witness statements on
which it intends to rely at hearing on or before 24th
September 2001
4. The Respondent file and serve witness statements
on which it intends to rely at hearing on or before
2nd October 2001.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

81 W.A.I.G.
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2001 WAIRC 03507
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
KERRI-ANN CICCHINI, APPLICANT
v.
CAPTAIN CHOPPERS PTY LTD ACN
00944722 T/AS RED DOT STORES,
RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
FRIDAY, 10 AUGUST 2001
FILE NO
APPLICATION 1980 OF 2000
CITATION NO. 2001 WAIRC 03507

1

____________________________________________________________________________

Result

Order of 10th July 2001 cancelled

____________________________________________________________________________

Order.
WHEREAS on 10th July 2001 the Commission made orders
that the application be discontinued; and
WHEREAS on 3rd August 2001 the Commission received
written submissions from solicitor for the Applicant seeking
that the matter re-opened; and
WHEREAS it is clear from the supporting documentation
that the issues raised by the application had not been resolved
at the time the Order of Discontinuance was issued; and
WHEREAS having considered the matter ex parte the Commission has decided that the Order made on 10th July 2001
was made in error in that the matter was still alive; and
WHEREAS the Commission has concluded that it is not
functus officio in the matter and the Applicant is entitled to
proceed with the application; and
WHEREAS the Commission while issuing this Order of
cancellation has decided that there should be finality in the
matter and for that reason has decided that if the Applicant
does not advise the Commission of the disposition of the application by 6th September 2001 the matter will be listed to
show cause why it should not be dismissed for want of prosecution.
NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979, the Commission, hereby
orders—
1. THAT Application No. 1980 of 2000 Citation No.
2001 WAIRC 03226 be, and is hereby, cancelled.
2. THAT the Applicant is required to advise the Commission of the disposition of the Application by 6th
September 2001 failure to do so will result in the
matter being listed for the Applicant to show cause
why the Application should not dismissed for want
of prosecution.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

2001 WAIRC 03609
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
NATASHA DEANNE WALSH,
APPLICANT
v.
PETER JOHN & MADELEINE MARIE
COCHRANE t/a RAY WHITE
(MADDINGTON), RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
FRIDAY, 24 AUGUST 2001
FILE NO
APPLICATION 2055 OF 2000
CITATION NO. 2001 WAIRC 03609
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application for Interlocutory Orders.
Mr B. Stokes (as agent) (by way of
written submissions)
Mr J. Brits (of counsel) (by way of written
submissions)

_______________________________________________________________________________

2
3

4
5

6

7

8

9
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Reasons for Decision—Interlocutory Matters.
The substantive application before the Commission is a
claim by the applicant that she was harshly, oppressively
or unfairly dismissed and also that she is entitled to
benefits under her contract of employment which have
been denied by her former employer. The application is
listed for hearing and determination on 28 and 29 August
2001. On 20 August 2001 the respondent faxed to the
Commission a Notice of Application for Orders—
(1) That the applicant provide the particulars requested in letters it had forwarded to the applicant
on 4 May and 8 August 2001 by not later than
close of business on Thursday, 23 August 2001,
or alternatively;
(2) That the hearing listed for 28 and 29 August 2001
be vacated.
The Commission listed the application at short notice on
22 August 2001 at 1:30pm.
The applicant’s agent advised by facsimile of his inability
to attend on that occasion. However, he set out
comprehensively the applicant’s objection to the Orders
sought by the respondent. The facsimile included the
applicant’s list of discoverable documents and copies of
some documents which appear to have been sent to the
respondent by the applicant’s agent on 28 March 2001.
The respondent accepted the opportunity to reply in
writing to the applicant’s objection and neither party was
required to attend the Commission at the listed time.
The Commission has considered the application, the
objection and the submissions in reply to the objection.
What follows are brief Reasons for Decision. To the extent
necessary, the Commission may expand upon these
Reasons in any subsequent reasons which issue in the
substantive matter.
The applicant relies on Regulation 8 to object to the Orders
sought. She argues that the respondent’s application is
not in proper form and r.8 has not been complied with. In
my view, once a substantive application is before the
Commission, it should not be necessary for a further
formal application pursuant to r.8 to be lodged in the
Commission in order to apply for an Order of the kind
envisaged under section 27(1)(o) of the Industrial
Relations Act 1979 in that substantive matter. To the extent
that r.8 applies, non compliance with the regulation does
not render void the proceeding before the Commission:
r.93. I am not, in the circumstances of this matter, inclined
to set the application aside as irregular and will deal with
it on its merits. In my view, that is consistent with the
requirement on the Commission to act without regard to
technicalities or legal form.
The Commission considers that the respondent’s request
for the provision of particulars is reasonable given that
the respondent has requested them of the applicant’s agent
on 4 May 2001 and 8 August 2001. The claims of
reimbursement of all expenses and advertising, unpaid
commission and damages for misdirected listings are part
of the remedy sought in paragraph 23 of the Notice of
Application.
The Commission notes the list of discoverable documents
filed by the applicant’s agent on 21 August 2001. This
document contains the headings of printing costs,
telephone charges, stationery purchases, petrol purchases,
postal charges, other expenses and miscellaneous. It is
not clear to the Commission the extent to which the list
of discoverable documents satisfies the claim for
particulars made by the respondent. Accordingly, I
propose to issue an Order on the applicant to provide the
particulars requested.
It must be noted however that this application has
nevertheless been made in close proximity to the hearing
dates. It gives little enough time for the orderly execution
of an order, and possibly little enough time to prepare
once it has been complied with. Given its earlier requests
to the applicant, to the extent that the respondent is
prejudiced by the provision of particulars at relatively
late notice, the Commission may allow evidence
concerning the three claims covered by the Order to be
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completed at a later stage. However, that does not amount,
in the context of the application before the Commission
as a whole, to a valid reason for the adjournment of the
substantive hearing.
The remaining matter is application made by the applicant
herself for an order requiring the respondent to discover
documents supporting “the alleged charges made under
cover of the respondent’s letter of 7 December 2000,
copies of all property listings assigned to the applicant
during her period of employment, copies of all property
files relating to those listings and copies of all
commissions paid to the applicant or other representatives
relating to those listings”. The respondent objects to an
Order issuing in that form.
The applicant’s own application suffers from the same
complaints as to form upon which she objects to the
respondent’s application. Her application is merely
included at paragraph 15 of the notice of objection. It
also is made at late notice.
The Commission is prepared to accept that the application
made by the applicant’s agent in paragraph 15 of its notice
of objection is as validly before the Commission as is the
application by the respondent for particulars, and for the
same reasons.
As to merit, however, no grounds were cited in support
of the application. While the respondent in relation to the
Order it sought was able to point to two previous requests
made to the applicant’s agent for the production of the
documents, requests which do not appear to have been
satisfied, the respondent makes the point that the applicant
has thus far made no effort to request discovery.
After a consideration of the issues raised in the Notice of
Application and in the Notice of Answer and Counter
Proposal, the Commission dismisses so much of the
applicant’s application for discovery other than for in
paragraph 15(d): copies of all commissions paid to the
applicant. The Commission considers it is reasonable for
those documents to be discovered given the issues claimed
in the substantive application and will issue an Order
accordingly.
Finally, the Commission once again refers to the fact that
the substantive hearing is due to commence in a few days
time. The Order to issue now for the interlocutory matters
claimed envisages compliance with it by midday on the
day prior to the hearing commencing. If any issue arises
regarding this timetable, the Commission will give the
parties an opportunity to be heard before finalising the
Order.

81 W.A.I.G.

Order.
HAVING HEARD Mr B. Stokes (as agent) on behalf of the
applicant (by way of written submissions) and Mr J. Brits (of
counsel) on behalf of the respondent (by way of written submissions), the Commission pursuant to the powers conferred
on it under s.27(1)(o) of the Industrial Relations Act 1979
hereby orders—
(1) That Natasha Deanne Walsh provide to Peter John
& Madeleine Marie Cochrane t/a Ray White
(Maddington) particulars of the claims in paragraph
23 of her Notice of Application as follows—
(a) reimbursement of all expenses and advertising;
(b) unpaid commission; and
(c) damages for misdirected listings.
(2) That Peter John & Madeleine Marie Cochrane t/a
Ray White (Maddington) provide to Natasha Deanne
Walsh a copy of all commissions paid to her during
her period of employment.
(3) That each party comply with the terms of this order
by 12:00 midday on Monday, 27 August 2001.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

2001 WAIRC 03635
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
NATASHA DEANNE WALSH,
APPLICANT
v.
PETER JOHN & MADELEINE MARIE
COCHRANE t/a RAY WHITE
(MADDINGTON), RESPONDENT
CORAM
COMMISSIONER A R BEECH
CORAM
COMMISSIONER A R BEECH
DELIVERED
TUESDAY, 28 AUGUST 2001
FILE NO
APPLICATION 2055 OF 2000
CITATION NO. 2001 WAIRC 03635
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application alleging unfair dismissal
discontinued.
Mr B. Stokes (as agent)
Mr J. Brits (of counsel)

_______________________________________________________________________________

2001WAIRC 03619
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
NATASHA DEANNE WALSH,
APPLICANT
v.
PETER JOHN & MADELEINE MARIE
COCHRANE t/a RAY WHITE
(MADDINGTON), RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
MONDAY, 27 AUGUST 2001
FILE NO
APPLICATION 2055 OF 2000
CITATION NO. 2001 WAIRC 03619
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application for Interlocutory Orders
granted in part.
Mr B. Stokes (as agent) (by way of
written submissions)
Mr J. Brits (of counsel) (by way of written
submissions)

_______________________________________________________________________________

Order.
WHEREAS an application was lodged in the Commission
pursuant to section 29 of the Industrial Relations Act 1979;
AND WHEREAS a conference between the parties was
convened;
AND WHEREAS the application was listed for hearing;
AND WHEREAS the applicant subsequently filed a Notice
of Discontinuance in the Commission;
AND HAVING HEARD Mr B. Stokes (as agent) on behalf
of the applicant and Mr J. Brits (of counsel) on behalf of the
respondent;
NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—
THAT the application be discontinued.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

81 W.A.I.G.
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2001 WAIRC 03615
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
MARIE
HELENE
MALLET,
APPLICANT
v.
SOLUTION
6
PTY
LTD,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
THURSDAY, 23 AUGUST 2001
FILE NO/S
APPLICATION 416 OF 2001
CITATION NO. 2001 WAIRC 03615
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NOW THEREFORE pursuant to the powers vested in by
the Industrial Relations Act, 1979, the Commission hereby
orders—
THAT the Respondent supply to the Applicant the following information—
1. THAT a copy of the scope and breakdown of the
Respondent’s Manjimup operations.
2. THAT a copy of any record of two meetings held on
31 January 2001 and one meeting held on 1 February 2001 be provided to the Applicant.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

_________________________________________________________________________

Result
Representation
Applicant
Respondent

Direction issued.
Mr G McCorry as agent
Ms A Docherty

_________________________________________________________________________

Direction.
HAVING heard Mr G McCorry as agent on behalf of the
applicant and Ms A Docherty on behalf of the respondent the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby directs—
(1) THAT each party shall give an informal discovery
by serving its list of documents by 13 September
2001.
(2) THAT inspection of documents shall be competed
by 20 September 2001.
(3) THAT evidence in chief in this matter be adduced
by way of signed witness statements which will stand
as the evidence in chief of the maker. Evidence in
chief other than that contained in the witness statements may only be adduced by leave of the
Commission.
(4) THAT the parties file and serve upon one another
any signed witness statements upon which they intend to rely no later than 14 days prior to the date of
hearing.
(5) THAT the matter be listed for hearing for 1 day.
(6) THAT the parties have liberty to apply on short
notice.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.

2001 WAIRC 03492
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
NEVILLE
JOHN
HODGSON,
APPLICANT
v.
SOTICO PTY LTD, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
FRIDAY, 10 AUGUST 2001
FILE NO.
APPLICATION 578 OF 2001
CITATION NO. 2001 WAIRC 03492
____________________________________________________________________________

Result

Discovery and Inspection of Documents

____________________________________________________________________________

Order.
WHEREAS the applicant in this matter has applied for discovery and inspection of documents in relation to the claim;
and
WHEREAS on 3 August 2001 at a conference convened
between the parties, the Commission heard from the parties
on the matter; and
WHEREAS the Commission has decided that an Order for
discovery and inspection of documents will now issue.

2001 WAIRC 03743
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
NEVILLE
JOHN
HODGSON,
APPLICANT
v.
TRICIA BROPHY REHABILITATION
SERVICES PTY LTD, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
WEDNESDAY, 12 SEPTEMBER 2001
FILE NO.
APPLICATION 578 OF 2001
CITATION NO. 2001 WAIRC 03743
____________________________________________________________________________

Result

Discovery of Documents

____________________________________________________________________________

Order.
WHEREAS the applicant in this matter has applied for
discovery of documents in relation to the claim; and
WHEREAS on 12 September 2001 at a conference convened
between the parties, the Commission heard from Mr C. Garvey
(of Counsel) on behalf of the Applicant and Ms T. Brophy on
behalf of the Respondent; and
WHEREAS the Commission has decided that an Order for
discovery of documents will now issue.
NOW THEREFORE pursuant to the powers vested in by
the Industrial Relations Act, 1979, the Commission hereby
orders—
THAT Tricia Brophy Rehabilitation Services Pty Ltd
supply to the Applicant the following information—
1. (a) any report produced by Ms T. Brophy in
relation to the Applicant;
(b) records of interviews with the Applicant;
(c) records of discussions with the Respondent
regarding the Applicant;
(d) records of instructions from the Respondent
to Ms T. Brophy regarding the Applicant;
(e) records of telephone discussions with the
Respondent regarding the Applicant;
(f) records of any assessments of the Applicant
by Ms T. Brophy regarding the capacity of
his on-going employment with the Respondent.
2. Provided that documents discovered will be listed
on either of two schedules as follows—
(1) Any document to which there is no
objection to production.
(2) Any document to which there is an
objection.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.
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(2) THAT inspection of documents shall be competed
by 13 September 2001.
(3) THAT evidence in chief in this matter be adduced
by way of signed witness statements which will stand
as the evidence in chief of the maker. Evidence in
chief other than that contained in the witness statements may only be adduced by leave of the
Commission.
(4) THAT the parties file and serve upon one another
any signed witness statements upon which they intend to rely no later than 14 November 2001.
(5) THAT the matter be listed for hearing for 1 day.
(6) THAT the parties have liberty to apply on short notice.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.

2001 WAIRC 03689
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
JANET ELIZABETH AUGUSTYN,
APPLICANT
v.
VISTADALE PTY LTD AS TRADING
FOR THE RANGER FAMILY TRUST
TRADING
AS
RANGER
CONTRACTING, RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
THURSDAY, 6 SEPTEMBER 2001
FILE NO
APPLICATION 679 OF 2001
CITATION NO. 2001 WAIRC 03689
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Direction issued
Mr G Broderick as agent
Mr L Pilgrim as agent

_______________________________________________________________________________

Direction.
The Commission, having heard Mr G Broderick on behalf of
the applicant and Mr L Pilgrim on behalf of the respondent,
and having determined that the following orders and directions were necessary and expedient for the just hearing and
determination of the matter, it is this day, the 6th day of
September 2001, ordered and directed that the following documents be provided to the applicant by the respondent within 7
days of this order—
1. The letter (ASSIC) written by Mr Rave Ravendran
(of Hall Chadwick) at the request of the Respondent
and signed by the Applicant about June, 1998.
2. A copy of the Employment Declaration form
submitted to the Australian Taxation Office on behalf of the Applicant. Signed by the Applicant on
the 24/07/1994.
3. Copies of the Time cards from week ending
02/07/1997 to 01/11/2000.
4. Copies of the computerised wage records, including, wages, ATO, PAYG tax payments.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.

2001 WAIRC 03612
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
JULIE-ANNE LEISHA HURST,
APPLICANT
v.
HOUSE OF STUART, RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
FRIDAY, 24 AUGUST 2001
FILE NO
APPLICATION 773 OF 2001
CITATION NO. 2001 WAIRC 03612
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

2001 WAIRC 03616
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
SUZANNE JANE LOCKWOOD,
APPLICANT
v.
KMART AUSTRALIA LTD ACN 004
700 485, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
THURSDAY, 23 AUGUST 2001
FILE NO/S
APPLICATION 751 OF 2001
CITATION NO. 2001 WAIRC 03616
_________________________________________________________________________

Direction issued.
Mr P Ward of counsel
Mr D Jones as agent

_________________________________________________________________________

Direction.
HAVING heard Mr P Ward of counsel on behalf of the applicant and Mr D Jones as agent on behalf of the respondent the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby directs—
(1) THAT each party shall give an informal discovery
by serving its list of documents by 6 September 2001.

Application for an Interlocutory Order
granted.
Mrs J. Hurst (by way of written
submissions)
Ms J. Auerbach (by way of written
submissions)

_______________________________________________________________________________

1

Result
Representation
Applicant
Respondent
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2

Reasons for Decision—Interlocutory Matters.
The substantive application before the Commission is a
claim by Mrs Hurst that she has not been paid her March
retainer and her commission minus tax. The House of
Stuart disputes Mrs Hurst’s calculation of commission
owed. A conference before the Commission on 26 June
2001 did not result in any agreement between the parties.
On 10 July 2001 Mrs Hurst advised the Commission that
she had been in contact with the House of Stuart and that
they had not been able to reach an agreement in relation
to the figures. Mrs Hurst advised that she had been
provided with worksheets, but that she had not been
provided with her notes for each customer. She has
provided to the Commission a copy of a letter sent by her
on 24 July 2001 requesting the documents said to have
been promised by the House of Stuart with reference to
all the contracts, notes and worksheets for the jobs in
question and the timesheets that were filled out by Mrs
Hurst relating to the January commissions.
Mrs Hurst has since advised the Commission that the
House of Stuart has advised her that they have changed
their system and they no longer keep the documents that
she is referring to, and that they do not have them. On 17
August 2001, Mrs Hurst wrote to the Commission
informing the Commission that the documents, including
her measurements and workings out of the jobs in
question, were kept in a filing cabinet in the showroom.
All notes and measurements were attached to the contract
and worksheet and then filed in that cabinet. She finds
unusual the statement on behalf of the House of Stuart
that all information has been put on to computer and all
handwritten notes no longer exist. She requests that the
Commission obtain the documents.
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The Commission has the power to order a party to produce
to the other all documents in their possession, custody or
control, relating to an issue before the Commission. I
consider Mrs Hurst’s request for the production of the
documents to which she has referred as being entirely
reasonable and appropriate. Accordingly, I propose to
issue an Order that the House of Stuart provide, on
affidavit, copies of the contracts, notes and worksheets
relevant to Mrs Hurst’s claim in this Commission. If the
House of Stuart maintains that these documents no longer
exist, they are required to state that upon affidavit.
A Minute of the Proposed Order now issues. If the parties
believe the Minute requires correction, they should inform
the Commission within two working days of the issuance
of the Minute. If nothing is heard from the parties, an
Order will issue in the terms of the Minute after that time.

2001 WAIRC 03638
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
JULIE-ANNE LEISHA HURST,
APPLICANT
v.
HOUSE OF STUART, RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
TUESDAY, 28 AUGUST 2001
FILE NO
APPLICATION 773 OF 2001
CITATION NO. 2001 WAIRC 03638
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application for an Interlocutory Order
granted.
Mrs J. Hurst (by way of written
submissions)
Ms J. Auerbach (as agent) (by way of
written submissions)

_______________________________________________________________________________

Order.
HAVING HEARD Mrs J. Hurst on her own behalf as the applicant (by way of written submissions) and Ms J. Auerbach
(as agent) on behalf of the respondent (by way of written submissions), the Commission pursuant to the powers conferred
on it under the Industrial Relations Act 1979 hereby orders—
That the House of Stuart provide to Julie-Anne Leisha
Hurst on affidavit, copies of the contracts, notes and
worksheets relevant to Julie-Anne Leisha Hurst’s claim
in this Commission.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

2001 WAIRC 03520
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
BRADLEY MAX PULS, APPLICANT
v.
HON MINISTER FOR EDUCATION,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
TUESDAY, 14 AUGUST 2001
FILE NO/S
APPLICATION 1162 OF 2001
CITATION NO. 2001 WAIRC 03520
_________________________________________________________________________

Result
Application granted. Order issued.
Representation
Applicant
Mr M Ritter of counsel
Commissioner of Police
Ms C Bathurst of counsel
_________________________________________________________________________
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Reasons for Decision.
On 21 June 2001 the Commission as presently constituted
determined that application number 2088 of 2000 be
dismissed for want of jurisdiction. By further order of
the Commission of 22 June 2001, it was ordered that all
steps taken and things done in application number 2088
of 2000 be and are hereby taken to be steps taken and
things done in the herein application. One of those steps
taken was the issuance by the applicant of a summons to
witness directed to the Commissioner of Police dated 19
June 2001 summonsing his attendance at the Commission
and requiring him to produce certain specified books,
papers and other documents in his position or under his
control, said to relate to these proceedings.
2. The documents sought to be produced included “notes,
statements, audio tape recordings, correspondence and
other documents possessed by the Police Department or
police officers relating to an investigation into the
applicant in respect to his employment in 2000 as
Principal at Leeman Primary School, including, but not
limited to all correspondence and notes of communication
between the Police Department or police officers and the
Education Department of Western Australia or officers
engaged by the Education Department.”
3. On the return date of the summons, the Commissioner of
Police was represented by counsel and objection was
taken to the production of the documents for inspection
on grounds set out in submissions subsequently filed in
the Registry of the Commission. The applicant filed a
written outline of submissions in reply and both counsel
for the applicant and for the Commissioner of Police were
afforded an opportunity to make oral submissions in
support of their outline of submissions.
4. The Commissioner of Police objected to the production
of the documents outlined in the summons on the grounds
that the summons was oppressive, alternatively, that no
legitimate forensic purpose had been demonstrated:
Commissioner for Railways v Small (1938) 38 NSWLR
564 at 573; R v (1989) 16 NSWLR 14 at 17; Mallesons
Stephen Jaques v Carter (1993) 11 WAR 159 at 169. For
there to be a legitimate forensic purpose, it was submitted
that the Commission would need to be satisfied that it is
“on the cards” that the documents sought by the applicant
would materially assist the applicant in his defence before
the production of them would be ordered: R v Saleam
(1989) 16 NSWLR 14; RAN v The Queen (1996) 16 WAR
447 at 456. It was also submitted by the Commissioner
of Police, that the width of the summons gives rise to an
inference that the applicant’s request is merely a fishing
expedition.
5. Counsel for the applicant submitted that the submissions
made on behalf of the Commissioner of Police did not
reflect the legislative scheme of proceedings before this
Commission and to determine this matter, the
Commission should consider the issue having appropriate
regard to ss 26(1)(a) and 27(1)(o) of the Industrial
Relations Act 1979 (“the Act”) and apply the relevant
principles set out in ALHMWU v WAHHA & Burswood
Resort Management (Ltd) (1995) 75 WAIG 1801. It was
submitted by counsel for the applicant that the documents
summonsed were clearly relevant to the proceedings
before the Commission, the request for production was
not oppressive in accordance with the established legal
principles and finally, and in any event, there was a
legitimate forensic purpose to be achieved in their
production for inspection. The applicant also denied that
its summons to produce was in any way a fishing
expedition.
Consideration
6. To the extent that counsel for the Commissioner of Police
relies upon the “legitimate forensic purpose” test as
applicable to criminal proceedings, in my opinion, with
due respect, those principles are inapplicable to
proceedings in this Commission, which are in the nature
of civil proceedings. The established tests in this
jurisdiction as to whether documents should be the subject
of discovery and inspection, or produced for inspection
on appropriate application, were dealt with by the Full
1.
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Bench in Burswood. In Anthony Ellis v The Grand Lodge
of WA of Antient Free & Accepted Masons Incorporated
& Others (1998) 79 WAIG 1736, I considered the relevant
principles regarding discovery and inspection in this
jurisdiction at 1736-1737, including those discussed by
the Full Bench in Burswood. I do not propose to repeat
what I said in the The Grand Lodge, save to repeat what
was said by the Full Bench in Burswood at 1805 as
follows—
“The Commission may therefore only make an order if such order is just (see Springdale Comfort Pty
Ltd t/a Dalfield Homes v BTA (op cit)(IAC)). Section 26(1)( a) of the Act would not seem to be
excluded from operation by the words of s 27 (1)(o)
but we do not think it alters the questions to be asked
and answered under s 27(1)(o). It is for the applicant for an order under s 27(1)(o), to establish that
is just for such an order to be made. The expression
“just” means “right and fair, having reasonable and
adequate grounds to support it, well- founded and
conformable to a standard of what is proper and
right”. See Loxton v Ryan (1921) State Reports (Qld)
79 at 84, 88 per Lukin J. Perhaps more appositely in
Smith’s Weekly Publishing Co Ltd v Sunday Times
Newspaper Co Ltd (op cit), which was a case relating to discovery of documents, Isaacs and Rich JJ at
page 562 held that “just” means “just according to
law”.
Clearly, what is “just” in a particular case will depend
upon the circumstances of the case and the nature of the
objections taken to the production of the relevant
documents. For example, if the production of the relevant
documents would offend against the well established
principles upon which production can be resisted, such
as the application of the principles relating to privilege,
public interest immunity or oppression etc, then it would
not ordinarily be just that they be the subject of an order
for production.
The relevant principles in relation to the issue of objecting
to a subpoena for production of documents in civil
proceedings, was the subject of consideration by the Full
Court of the Supreme Court of Western Australia in
Apache North West Pty Ltd & Others v Western Power
Corporation (1998) 19 WAR 350 at 371-375. In that case,
the Court when referring to proceedings before the Court
at first instance said at 371—373—
“It is helpful at this stage to consider the authorities
relied upon by her Honour as they relate to the relevance of subpoenaed documents. In Waind v Hill
and National Employees’ Mutual General Association Ltd [1978] 1 NSWLR 372, Moffitt P, with whom
Hutley JA and Glass JA agreed, said at 381—
“As Jordan CJ pointed out in Small’s case
[(1938) 38 SR (NSW) 564 at 574] and, as
appears in Burchard’s case [(1891) 2 QB 241
at 247, 248] there are at least two steps in the
procedure of having a third party bring documents to court, and in their use thereafter.
Indeed, on a correct view, there are three steps.
The first is obeying the subpoena, by the witness bringing the documents to the court and
handing them to the judge. This step involves
the determination of any objections of the witness to the subpoena, or to the production of
the documents to the court pursuant to the
subpoena. The second step is the decision of
the judge concerning the preliminary use of
the documents, which includes whether or not
permission should be given to a party or parties to inspect the documents. The third step
is the admission into the evidence of the document in whole or in part; or the use of it in the
process of evidence being put before the court
by cross-examination or otherwise. It is the
third step which alone provides material upon
which ultimate decision in the case rests. In
these three steps the stranger and the parties
have different rights, and the function of the
judge differs.”
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The application the subject of this appeal is concerned with the first two steps identified in this
passage. The ultimate decision as to admissibility
(step 3) must be that of the trier of the facts in the
light of the evidence and evidentiary issues that arise
in the course of his enquiry. In the present case, that
will be the arbitrator. It appears to have been assumed that, in consequence of the order of Murray
J, her Honour would deal with questions of inspection and relevance as if the subpoenaed documents
(insofar as those originally sought were not successfully objected to or were not insisted upon) had been
produced to the court. The third parties were entitled to object to the inspection of those documents.
As Moffitt P said at 383 in Waind’s case, “The critical question for present purposes, however, arises
in relation to this second step, as to the exercise of
the power of the judge to permit inspection”. He
observed that the power was “quite independent of,
and quite different from, those in relation to discovery and inspection upon discovery”. After
elaborating on that, he said at 384—
“If a subpoena for production is properly issued and not set aside, and, if there is ruled to
be no valid objection to the production of the
documents to the court, then the documents
are in the control of the judge, who is invested
with jurisdiction to take all steps necessary
for the proper trial of the issues before him,
subject to the due observance of any relevant
rules and procedures of the court. So far as
factual matters are concerned, the proper conduct of the litigation can only be that which
fairly leads to the introduction of all such evidence as is material to the issues to be tried,
and the testing of that evidence by the accepted
procedures of the court. The only legitimate
purpose of requiring the production, and permitting the inspection, of a stranger’s
documents can be to add, in the end, to the
relevant evidence in the case. Small’s case and
Burchard’s case did not directly deal with the
present question. Jordan CJ quoted [at 574]
as his authority the passage in Burchard’s case
earlier quoted by me, but what he said went
far beyond it and, in bold but imprecise outline, referred to the essential ingredients of
the power of the judge.
Contrary to the very passage in Burchard’s case [at
247, 248] cited by him, he acknowledged [at 574]
the power of the judge to hand the documents to a
party, and for a party to inspect them merely ‘with a
view’ to tendering them. He accepted there was a
discretion in the judge to permit or refuse inspection. He did not spell out what he meant precisely
by the words ‘with a view’ or what he meant by ‘tendered’, and he did not, as in Burchard’s case [at
247-248] purport to limit the power to that imprecisely stated by him. In my view these dicta, long
standing as they are and impressive as is their source,
should not be understood as laying down, as would
a rule of court, some arbitrary limitation on the exercise of the wide discretion of the judge to permit
the documents to be used for the purpose of providing him or the jury, in the end, with the best available
evidence testing by the accepted procedures of crossexamination.”
And at 385—
“... [I]n my experience it has long been the
practice in this State for the judge, even
against opposition, to exercise a discretion to
allow one party or the other to inspect documents which appear to be relevant to the
issues, whether or not in admissible form. As
I understand past practices, where, however,
objection is raised by the owner of the documents, the judge examines the documents with
some care to ensure there is no abuse of
the subpoena, and to determine whether the
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documents appear relevant in the sense that
they relate to the subject matter of the proceedings, in which event he will permit
inspection by one or both parties at an appropriate time. The question of their
admissibility without more, in accordance with
the rules of evidence, does not then arise because, if relevant, they may be admitted in a
variety of ways, as by first establishing facts
or adopting procedures which make them admissible or by their being admitted by consent.
If apparently relevant, I do not see how the
objections of the stranger could prevent their
admission in evidence, by consent or otherwise, or the inspection which may lead to this
occurring. The ultimate question of whether
they are ruled to be relevant and/or admissible is left to the third stage of receiving
evidence. In my view, this practice is within
the wide judicial discretion already referred
to, to permit inspection of documents in the
control of the court pursuant to a valid subpoena.
The crucial question in relation to the exercise of the discretion to permit inspection in
the second step is whether the documents have
apparent relevance to the issues. It is at the
third step that questions between the parties
of relevance in fact and admissibility are ruled
upon. The judge is in some difficulty in determining whether documents are relevant prior
to the presentation of the evidence or at the
commencement of the case. If there is particular objection from the witness, or questions
of privacy are involved, no doubt procedures
can be adopted to ensure that only relevant
documents are inspected. In other cases, it
would appear appropriate to proceed to exercise the discretion, provided the documents are
apparently relevant or are on the subject matter of the litigation. However, the limitation
on the exercise of the judge’s discretion to allow inspection is that the document contains
information of apparent relevance to the issues. Once the judge has that opinion,
inspection will normally be allowed, notwithstanding that the document is not admissible
as it stands, and notwithstanding that the party
seeking inspection has not given any undertaking to tender it, or use it in
cross-examination.” [underlining supplied]
In our view, the above quoted passages correctly set out the law and practice in civil
proceedings in this State relating to the production and inspection of documents pursuant
to a subpoena. It is said in Seaman’s Civil
Procedure in Western Australia at 36.12.13—
“If the recipient of the subpoena objects,
the court will not allow the parties to inspect the documents unless it is requisite
for the purposes of the administration of
justice that they should do so. The judge
has a wide discretion, and will, for example, permit inspection to secure a trial
upon the best possible evidence with
proper cross-examination. If there is particular objection from the recipient of
the subpoena, or questions of privacy are
involved, the court will devise a procedure to ensure that those matters are
protected before inspection is permitted.
The judge may take steps to protect a
stranger’s privacy and rights although
there is no person before him who objects to their inspection. Generally
inspection will be permitted when he
forms the opinion that the documents
are apparently relevant to the issues in
the litigation, even if the party seeking
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inspection gives no undertaking to tender them or use them in crossexamination. This question of apparent
relevance is quite separate from claims
to privilege (ss [36.12.12]) and from the
question of relevance for the purpose of
admission into evidence.”
Waind’s case is cited in support of this passage.”
Applying these principles to the circumstances before me,
the substance of the substantive application is an appeal
pursuant to s 23B of the Act by the applicant against his
dismissal by the respondent for misconduct. It is clear
from the respondent’s notice of answer and counter
proposal, that the respondent’s decision to dismiss the
applicant pursuant to s 7C of the then Education Act 1928,
involved allegations of theft of monies that was the subject
of an inquiry by the respondent pursuant to the relevant
terms of the Education Act 1928. It is also clear that the
respondent referred the applicant’s conduct to the police
for investigation and it is that same conduct which is the
subject of the documents now sought to be produced.
Having considered the matter, and having viewed the
documents to ascertain their apparent relevance, I am of
the view that they satisfy the tests as set out in the
authorities to which I have referred, that being that the
documents are apparently relevant to the issues in the
substantive proceedings such that an order for inspection
should be made. However, it is also clear that the issue of
apparent relevance, for the purposes of this stage of the
proceedings, is an entirely different matter to that of
relevance for the purposes of admitting any of the
documents into evidence in the substantive proceedings.
In the alternative, even if I were to apply the “legitimate
forensic purpose test” to the documents now sought to
be produced, I am of the opinion that they would satisfy
this test that being that it is “on the cards” that the
documents would materially assist the applicant in his
application before the Commission.
I am also not persuaded that the request by the applicant
as set out in the summons is in any way oppressive as
that concept is developed on the authorities: Halsbury’s
Laws of Australia at 325-7425, 325-7430 and 325-7435.
There clearly has been no difficulty in identifying and
compiling the relevant documents into a lever arch file
for the purposes of responding to the summons.
Additionally, clearly, the documentation is not so
voluminous as to constitute oppression on that basis either.
I am therefore of the view that in all of the circumstances
it would be just for an order to issue to the effect that the
documents be made available for inspection.

2001 WAIRC 03622
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
BRADLEY MAX PULS, APPLICANT
v.
HON MINISTER FOR EDUCATION,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
MONDAY, 27 AUGUST 2001
FILE NO/S
APPLICATION 1162 OF 2001
CITATION NO. 2001 WAIRC 03622
_________________________________________________________________________

Result
Application granted. Order issued.
Representation
Applicant
Mr M Ritter of counsel
Commissioner of Police
Ms C Bathurst of counsel
_________________________________________________________________________

Order.
HAVING heard Mr M Ritter of counsel on behalf of the applicant and Ms C Bathurst of counsel on behalf of the
Commissioner of Police, the Commission, pursuant to the
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powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—
THAT the documents the subject of a summons to witness to the Commissioner of Police filed on 19 June 2001
and delivered into the custody of the Commission be made
available for inspection by the applicant.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.

2001 WAIRC 03719
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
SHANE DIROU, APPLICANT
v.
DAYTRADERHQ LTD, RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
MONDAY 10 SEPTEMBER 2001
FILE NO/S
APPLICATION 1241 OF 2001
CITATION NO. 2001 WAIRC 03719
_____________________________________________________________________________________

Representation
Applicant
Respondent

Mr A D Lucev of counsel
Mr R H Carthew of counsel

_______________________________________________________________________________

Order.
HAVING heard Mr A D Lucev of counsel on behalf of the
Applicant and Mr R H Carthew of counsel on behalf of the
Respondent and by consent the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979
hereby orders—
1. The Respondent within 28 days of 6 September 2001
file and serve on the Applicant further and better
particulars of paragraph 3 of its Notice of Answer
and Counter Proposal;
2. The Applicant within 28 days of 6 September 2001
file and serve on the Respondent—
(a) particulars of all remuneration earned by the
Applicant from any source from the date of
termination until the date of provision of the
particulars; and
(b) particulars of all positions applied for since
date of termination until the date of provision
of the particulars; and
3. The Applicant and the Respondent provide mutual
discovery on affidavit of the documents within their
possession, custody or power within 28 days of
6 September 2001, and state a time and place at
which the documents may be inspected and copied.
(Sgd.) J.H. SMITH,
[L.S.]
Commissioner.
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NOTICES—
Appointments—
THE INDUSTRIAL RELATIONS ACT 1979
I, the undersigned, the HONOURABLE DAVID KINGSLEY
MALCOLM AC CitWA, Chief Justice of Western Australia,
in exercise of the powers conferred on me by section 85(3) of
the Industrial Relations Act 1979 (WA), DO HEREBY NOMINATE THE HONOURABLE GRAEME FREDERICK
SCOTT, a Judge of the Supreme Court of Western Australia,
to be the Deputy Presiding Judge of the Western Australian
Industrial Appeal Court from 1 September 2001.
As witness my hand this 30th day of August 2001.

Chief Justice of Western Australia.

THE INDUSTRIAL RELATIONS ACT 1979
I, the undersigned, the HONOURABLE DAVID KINGSLEY
MALCOLM AC CitWA, Chief Justice of Western Australia,
in exercise of the powers conferred on me by section 85(3) of
the Industrial Relations Act 1979 (WA), DO HEREBY NOMINATE THE HONOURABLE NICHOLAS PAUL HASLUCK,
a Judge of the Supreme Court of Western Australia, to be an
Ordinary Member of the Western Australian Industrial Appeal Court from 1 September 2001.
As witness my hand this 30th day of August 2001.

Chief Justice of Western Australia.

THE INDUSTRIAL RELATIONS ACT 1979
I, the undersigned, the HONOURABLE DAVID KINGSLEY
MALCOLM AC CitWA, Chief Justice of Western Australia,
in exercise of the powers conferred on me by section 85(3) of
the Industrial Relations Act 1979 (WA), DO HEREBY NOMINATE THE HONOURABLE ROBERT JOHN McARTHUR
ANDERSON, a Judge of the Supreme Court of Western Australia, to be the Presiding Judge of the Western Australian
Industrial Appeal Court from 1 September 2001.
As witness my hand this 30th day of August 2001.

Chief Justice of Western Australia.
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ANDERSON J: In my opinion, the application for the
stay of proceedings before the Full Bench fails at the first
hurdle. The effect of the orders made by the Full Bench
is that the first respondent in the appeal, the Automotive,
Food, Metals, Engineering, Printing, and Kindred
Industries Union of Workers, has or will shortly obtain
coverage of process workers employed by a poultry
processing company, the second respondent Ingham
Enterprises Pty Ltd, and the appellant The Food Preservers
Union will lose that coverage.

2

That is perhaps an oversimplification, but that is what I
understand to be the effect of the orders that have been
made by the Full Bench or are about to be perfected by
the making of orders by the President of the Commission.

3

What is sought from me is an order that the proceedings
before the Full Bench be stayed. It perhaps does not matter
very much whether, on a strict interpretation of the
application before me, a stay of orders is sought or a stay
of proceedings is sought. It has been made quite clear by
counsel for the appellant, Mr Viner QC, that it is the
proceedings themselves which are sought to be stayed so
as to put a stop to the perfecting of the orders that have
been made by the Full Bench thus far. I will take that to
be an application to stay proceedings rather than an
application to stay the effect of orders.

4

In my opinion, an order for a stay of proceedings should
only be made in special or exceptional circumstances. It
is a power which this Court undoubtedly has, but it is a
power which should be sparingly and cautiously used.
This is essentially because the party in whose favour the
proceedings have gone below, the party in whose favour
the orders have been made by the tribunal authorised to
make them, is entitled to the fruits of the proceedings
and the fruits of the orders. The judgment below, the
determination below, cannot be treated as a provisional
determination; it is a final determination.

5

If the failure to order a stay pending appeal will or may
result in the right of appeal itself being rendered nugatory,
that will usually be regarded as a special or exceptional
circumstance sufficient to sustain an order for stay. It will
be a powerful factor in support of the exercise of the
discretion to stay the proceedings pending the appeal,
but I am not persuaded that those circumstances exist in
this case. It is true that, as Mr Viner has pointed out, the
grant of a stay would maintain the status quo pending
appeal but that cannot be the test. If the test was whether
or not the refusal to grant a stay would disturb the status
quo, then I think a stay must always be granted.

6
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In this case, if the appeal is successful presumably the
appellant, that is, The Food Preservers Union, will regain
the coverage that it has lost by reason of the decision
below, everything will be back to where it was and no
irremediable loss or harm will have occurred. It certainly
is not a case, therefore, in which, without a stay, the right
of appeal will be rendered illusory or nugatory.
7 I am also of the view that a stay pending appeal should
not be granted in industrial matters unless there is a strong
appeal case. I put it no higher than that, recognising as I
do that there may be controversy as to exactly how far
that test goes. In my view, there must at least be a strong
appeal case before the Court will entertain an application
to exercise its discretion to order a stay. Now, this will be
so whether the appeal is an appeal under s 90 of the
Industrial Relations Act or whether it is an appeal by way
of prerogative writ. In this case I do not say that the
appellant in the appeal or the applicant in the prerogative
writ proceedings has no arguable case, I do not say that
at all, but I am not persuaded that the case is strong.
8 As to the appeal, it is, in my opinion, prima facie,
incompetent. The appellant is not a party to the
proceedings below, nor does it have, so far as I can tell
from the papers, intervener status. On the face of it, the
appellant is not a person or a body that is comprehended
by s 90(2). That being so, it is not a person or body that is
entitled to institute an appeal. That is the prima facie
position. I state no concluded view about it, but it is
sufficient to prevent me from reaching the state of
satisfaction which I must reach before I would order a
stay, that there is a strong appeal case.
9 As to the prerogative writ, I really cannot get to the stage
of considering making an order that the order nisi operate
as a stay of proceedings before granting the order nisi.
So, before I could go on to decide whether or not the
order nisi should operate as a stay, I would have to come
to the conclusion that the circumstances are appropriate
for an order nisi to be granted.
10 It is not difficult to get an order nisi. I do not go into the
niceties of the test. Suffice it to say that one would
ordinarily succeed in obtaining an order nisi by showing
that there was an arguable case, and I will say no more
than that. However, the granting of an order nisi is
discretionary and I, for one, would not exercise a
discretion to grant an order nisi while there was on foot
an appeal covering the same matters, and that is the
position in this case. Whilst I am of the opinion that the
appeal, prima facie, is incompetent, there it is; the appeal
is on foot, and that being so I could not consider actually
granting an order nisi and therefore put those proceedings
to one side.
11 The position in summary, therefore, is that I am not
persuaded that the appellant has a strong appeal case
because I am not persuaded that the appellant has a strong
case to argue that its appeal is competent. On the contrary,
my opinion is that there is a strong case to argue that the
appeal is not competent. In any event, I would decline to
exercise my discretion to order a stay because there are
no special or exceptional circumstances warranting the
making of the order. I do not go over the reasons I have
already given for that.
12 For those inelegantly expressed reasons, the application
for a stay in appeal IAC number 7 of 2000 must be refused.
Concerning the application for the grant of an order nisi,
I think that the proper course is to accede to Mr Viner’s
request and adjourn that application sine die.
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Reasons for Decision.
THE PRESIDENT—
1 This is an appeal pursuant to s.49 of the Industrial
Relations Act 1979 (as amended) (hereinafter referred to
as “the Act”) against the decision of the Commission,
constituted by a single Commissioner, made on 18 May
2001 in matter No 1320 of 2000.
2 The appeal purports to be against paragraphs 11, 12 and
13, but that would appear to be of the reasons for decision
and not the decision, which is contained in an order made
on 22 May 2001, and deposited in the office of the
Registrar on 23 May 2001 and which, formal parts
omitted, reads as follows—
“(A) DECLARES that Geoffrey Stephen Hincks has been
denied a benefit under his contract of employment;
and
(B) ORDERS that Darrell Crouch and Associates Pty
Ltd forthwith pay Geoffrey Stephen Hincks the sum
of $600.70.”
3 It is axiomatic that one can only appeal pursuant to
s.49 of the Act against a decision and not the reasons
therefor.
4

GROUNDS OF APPEAL
The grounds of appeal, as they appear at page 2 of the
appeal book (hereinafter referred to as “AB”), are as
follows—
“1. Advertising allowance
In relation to issues regarding advertising allowance,
the Commissioner failed to consider the relevant
evidence, and further considered evidence that was
irrelevant to matters set out in paragraph 10 of the
Commissioners (sic) further reasons for decisions
(sic), delivered on 18th May 2001
The Commissioner further erred in law in failing to
consider relavent (sic) evidence in relation to the
commissioners (sic) findings in paragraph 11.
2. Sales commission in relation to Lot 13
In relation to paragraph 12, the Commissioner
erred in failing to take into account relevant evidence establishing the existance (sic) of a sales
transaction.”

5

6
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BACKGROUND AND EVIDENCE
Upon the hearing of the appeal, both parties represented
themselves, as they had at first instance, the respondent
being represented by its Managing Director, Mr Darrell
John Crouch.
This was a claim whereby the appellant, Mr Geoffrey
Stephen Hincks, a real estate salesman, alleged that he
had been denied contractual benefits by the respondent
company which, at all material times, carried on business
as a real estate agent. His claim was expressed as
follows—
“I was to receive a 3% over rider income for all sales
generated by other company representatives net commission until further notice. This added benefit is
also inclusive of superannuation.”
and
“8% of the representative’s net commission on settled transactions will be credited to the
representative’s advertising allowance based on the
previous months settled sales transactions only.”
(See page 3(AB)).

7

No amount was expressed in the particulars of claim as
claimed for contractual benefits, except an amount
(unspecified) which, Mr Hincks said, was owing under
the first head and an amount under the second head.
8 Evidence was heard by the Commission on 22 January
2001. The evidence before the Commission on that
occasion consisted of some documentary evidence and
the oral evidence of Mr Hincks and of Mr Crouch.
9 Mr Hincks was employed without interruption for the
period 17 December 1997 to 13 May 2000. Mr Hincks’
evidence was that, pursuant to his Sales Representative
Employment Agreement of 17 May 1999 (exhibit 1) (see
pages 16-26(AB)), he was entitled to receive a 3%
overrider income from all sales generated by other
company representatives’ nett commission until further
notice. He had received no further notice and asserted
that that provision of the agreement was still in force.
10 He received during the period of his employment only
$300.00 in overrider payments. He received that amount
in 1998-1999. That payment was prior to the date of the
written agreement which commenced on 17 May 1999.
His claim was for overrider commission from 17 May
1999 onwards.
11 Mr Hincks tendered a document (exhibit 2) (see pages
28-30(AB)) which is entitled “Schedule off (sic)
Commissions and Advertising Expenses”. This, he said,
related as well to claims for advertising allowance and
incentives because of an agreement to pay him “an initial
advertising allowance of $400.00 and an added incentive
of 8% of your nett commission on settled transactions”.
He did receive the initial advertising allowance of
$400.00.
12 His claims were for—
(a) $102.83 underpayment in January 1999 (see page 7
of the transcript at first instance (hereinafter referred
to as “TFI”)).
(b) $71.20.
13 Mr Hincks also referred to records said to be the
respondent’s records where an entry of $1,168.50 should
have been made but it was in fact $1,168.70. A sum of
$1,239.70 was brought forward, he said. He was using
his schedule (exhibit 2) to correct these company records.
14 He also claimed that, on 25 February 2000, he was
underpaid commission on Lot 13 at Westdale, said to be
part of a subdivision, where he was supposed to get 8%
commission. He claimed that he should have been paid
$5,125.00 commission in respect of the sale of that
property. There was no evidence of why he was entitled,
what part he played in any sale, and what was meant by
the sale.
15 Mr Hincks contributed monies for advertising from his
own pocket, he said. It would seem that this came from
deductions from commissions (see page 10(TFI)).
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16 The gist of the claim was, as the schedule prepared by
him purported to evidence, that there had been deducted
from commissions otherwise due to him advertising
expenditure which should not have been deducted.
17 Although Mr Hincks submitted to the Full Bench that
that evidence was untrue, there was no direct denial of
that evidence.
18 In relation to the claim for commission for the alleged
sale of Lot 13 Westdale, Mr Crouch said in evidence at
first instance—
“There was no sales transaction. It was annexed from
the overall property by the previous owner before I
bought it and did the actual transaction. It wasn’t a
sale. The next door neighbour bought it and annexed
from the Westdale estate. It is not a transaction, not
a sales transaction where a real estate agent was involved. It was a subdivision annexation.”
(See page 77 (TFI)).
I would observe that this was not evidence on oath, but
adduced apparently from the bar table. However, the Commissioner relied on that evidence.
19 Mr Hincks also claimed that he was not paid for fencing
which he had done. This was not part of his real estate
employment. He constructed exhibit 2 on the basis of
previous months’ settled transactions only. Exhibit 2, of
course, goes back to January 1998 before the written
agreement was entered into. He claimed, in relation to
Lot 13 Westdale, commission of $5,125.00. His
commission, he said, should have been at an 80% rate,
not a 50% rate, and was not.
20 In cross-examination, Mr Hincks denied that he was
dismissed in September 1999 or in December 1999. Much
of the evidence given by Mr Hincks in cross-examination
is incomprehensible. He said that the running total
provided by him in exhibit 3 was the same as the
respondent’s, except that the credits allowed him for
advertising were incorrect. The carried forward figure,
he said, was incorrect.
21 Mr Crouch’s evidence was that Mr Hincks was employed
from 17 December 1997 to 13 May 2000, with two
interruptions in between. In particular, he was dismissed
as Sales Manager in September 1999 and re-employed
two to five days later as a sales representative. In
December 1999, he was dismissed and reinstated on 50%
commission again. He produced correspondence about
these matters. He denied that Mr Hincks’ entitlement to
overrider commission occurred five or six months before
May 1999. Mr Crouch agreed that Mr Hincks’ entitlement
to the advertising allowance existed prior to 17 May 1999,
i.e. 8% on the previous month’s sales, but said in evidence
that he was paid all of these amounts in full. He denied
that Mr Hincks was owed anything for fencing. He denied
that Mr Hincks was owed anything at all. He produced in
evidence financial statements prepared from time to time
in support of his oral evidence.
22 In cross-examination, Mr Crouch’s evidence was that Mr
Hincks was paid advertising commission when it was due.
23 The Commissioner at first instance advised that, without
Mr Hincks taking him to entries on the document, Mr
Crouch’s evidence balanced Mr Hincks’ and the
Commissioner was none the wiser.
24 In re-examination, Mr Crouch denied any liability,
reiterating what he had said earlier (see pages 60a-61
(TFI)).
Reasons for Decision of 31 January 2001
25 After that hearing, the Commissioner issued reasons for
decision on 31 January 2001, together with Minutes of
Proposed Order which, formal parts omitted, read as
follows—
“(1) DECLARES that Mr Hincks is not entitled to a 3%
over rider income for all sales generated by other
company representatives’ net commission past 23
December 1999;
(2) ORDERS that so much of application 1320 of 2000
claiming over rider commission past 23 December
1999 is hereby dismissed;
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(3) THAT the balance of the application remain adjourned pending the further advice of the parties;
(4) THAT the balance of the application may be re-listed
at the request of either party provided that 48 hours’
notice of intention to do so is given by one party to
the other.”
26 The Commissioner found, and it was not challenged, that
the benefits claimed by Mr Hincks were contained in
writing in the Sales Representative Employment
Agreement of 17 May 1999, which document contained
the essential terms of the contract of employment between
the parties.
27 What the Commissioner found was as follows,
summarised—
(a) That Mr Hincks was dismissed on two occasions in
September 1999 and December 1999. In September
1999, some two to three days after the dismissal, Mr
Crouch relented and put Mr Hincks back on to carry
on his employment.
(b) In December 1999, Mr Hincks was dismissed and
reinstated, not as Sales and Investment Manager, but
as a sales representative only. There were no further
written conditions of employment.
(c) The Commissioner then concluded that Mr Hincks,
even if he had been dismissed, was re-employed on
the same terms and conditions of employment as
applied previously.
(d) Thus, the Commissioner found that after September
1999 Mr Hincks remained entitled to the 8% advertising incentive due to a sales representative and also
the 3% overrider commission due to his position as
Sales and Investment Manager (Country).
(e) The Commissioner then went on to find that Mr Hincks
was dismissed on 23 December 1999 and that the entitlement to the overrider commission claimed had not
been established past 23 December 1999.
(f) The Commissioner then decided the calculations to
be undertaken by the parties in those matters which
were adjourned should be taken to 23 December 1999
in relation to the claim for overrider allowance.
28 The application was adjourned by the Commissioner on
the understanding that the respondent would reconcile
various exhibits tendered to the Commission to see
whether or not they showed completed sales in any given
month, for which an 8% advertising allowance was due
and for which in the following month there was an
advertising expense incurred. This, the Commissioner
said, was to provide the parties with the opportunity to
approach, on a purely arithmetical basis, the remaining
differences between them, and calculate the entitlements
“which may be due as a result of the evidence before the
Commission”. The matter remained adjourned then in
accordance with directions given at the conclusion of the
hearing. Various documents were filed and some required
to be exchanged were not.
Reasons for Decision—18 May 2001
29 The Commissioner issued supplementary reasons for
decision on 18 May 2001.
30 The Commissioner referred to the special agreement in
relation to overrider commission, which reads as
follows—
“SPECIAL AGREEMENTS—
The Representative is to receive a 3% over rider income for all sales generated by other Company
Representatives net commission until further notice.
This added benefit is also inclusive of Superannuation.”
(See page 26 (AB)).
31 The agreement also contained this provision—
“As well as an added incentive of 8% of the representative’s net commission on settled transactions
will be credited to the representative’s advertising
allowance based on the previous months settled transactions only.”
(See page 22 (AB)).

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

32 The Commissioner found that there was a sum of
$23,449.95 net sales commission made by country
representatives of the respondent between 1 July 1999
and 23 December 1999. The Commissioner accepted the
sum of $23,449.95. This was because Mr Hincks did not
query that amount, but only whether it included sales for
Mr Matthews and Mr Davidson and the Commissioner
accepted the respondent’s reply that it did. The
Commissioner, therefore, made the finding that, for the
3% over rider commission, calculated in accordance with
the contract of employment, amounted to $703.50.
33 The Commissioner then dealt with the question of
advertising allowance. In particular, he found as follows—
“The other two matters he refers to, they being a
property sold to Vivian and settled in April 1999 and
two properties sold in October 1999 for Miller, and
land in Popanyinning were referred to in the evidence. Having considered Mr Crouch’s evidence in
relation to each of the two matters, I am simply not
satisfied that Mr Hincks has shown that an error has
occurred. Whilst I appreciate that Mr Hincks will
not agree with this conclusion, the balance of the
evidence does not show that the money was due to
him as he has claimed. By way of illustration, at
page 48 of the transcript Mr Hincks cross-examined
Mr Crouch on the claim that there should be a credit
for Vivians and Mr Crouch denied it was due. I expressly invited Mr Hincks to show me by question
and answer that Mr Crouch’s evidence was wrong
otherwise the evidence is merely balanced and Mr
Hincks would not have proven his claim. Mr Hincks
stated that he understood, however, he did not return to the issue at all. I am entitled to conclude from
that that he would be unable to show that Mr Crouch
was wrong. Accordingly, the claim is simply not
made out and it fails.
Mr Hincks then refers to a commission of 80% for a
property known as “Lot 13”. This was raised in evidence on pages 76 and 77 of the transcript. Mr
Crouch’s evidence is that—
“…there was no sales transaction. It was annexed from the overall property by the
previous owner before I bought it and did the
actual transaction. It wasn’t a sale. The next
door neighbour bought it and annexed from
the Westdale estate. It is not a transaction, not
a sales transaction where a real estate agent
was involved. It was a subdivision annexation.”
Mr Hincks did not pursue the matter. He bears the
onus of proving his claim and there is simply no
evidence that there was a sales transaction.
Finally, in relation to the claim regarding the fencing between Lots 6 and 7 and Lot 8, I am not satisfied
that this claim forms part of the application before
the Commission. This claim does not, on the evidence before the Commission, relate to the
respondent to this application. Mr Hincks informs
the Commission that after he had left the respondent’s employment Mr Crouch had asked him to do
fencing on the property. Mr Hincks’ evidence suggests that this understanding was “outside of the real
estate side of it”. This evidence is corroborated, in
effect, by the evidence of Mr Crouch at page 40 of
the transcript where Mr Crouch states that Mr Hincks
was “commissioned” as a fencing contractor to him,
directly. The amount of $158.40 which is claimed
by Mr Hincks is denied by Mr Crouch and but even
if the amount is due, I am not satisfied that it is due
from this respondent.”
Summary of Submissions by Mr Hincks to the Full Bench
34 The Full Bench were taken to the advertising allowances
credited to Mr Hincks’ account which was the subject of
a schedule of sales transactions and advertising prepared
by Mr Hincks. There was no evidence of what it was
prepared from, in particular no evidence that it was
prepared from accounts or contemporaneously compiled
records (see pages 28-30(AB)).
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35 Mr Hincks advised that page 1 was sent to him by the
respondent. The last total on that page is $1,168.50 (see
page 32(AB)). Then there was a page which he described
as another version of page 32(AB) and, therefore, “Mark
2”. Then there was Exhibit D, which he described as
“Mark 3”, i.e. a third version of the page appearing at
page 32(AB). Although Mr Hincks said that he did not
see that at the hearing at first instance, it was in evidence
as Exhibit D. He then referred to page 42(AB) which he
submitted revealed he was owed $108.80.
36 He then submitted that there were two properties sold in
October (see pages 40 and 42(AB)). At page 40(AB), it
is shown that he received a nett figure of $1,285.00. He
also complained that the figure shown there, namely
$961.00, was nett after superannuation and should not
have been subject to that deduction.
37 His complaint was that he was not credited with $102.80
for that advertising which was 8% of that amount of
commission in December.
38 He then submitted that, in April 1999, there was a
conjunctional sale of a house at 51 Hunt Street, Beverley.
His share of the commission he submitted was $688.75.
He received commission of $688.75, so 8% of his share
of that commission was $53.50, which should have been
credited to him in May 1999. (It appears at page 29(AB)
under the heading “Commission”.) (See also page
40(AB).) The submission was that the Commissioner did
not properly consider the schedule.
39 Mr Hincks’ submission then was that there were three
lots at Westdale, near Beverley, which were sold as part
of the Westdale Estate. His submission was that he was
to be paid 80% of the total commission payable on the
sale of each of those three lots. On the sale of Lot 13, his
submission was that he was paid at the rate of 51.8%
only of the total commission.
40 Mr Hincks submitted that a summary prepared by him
revealed that he had only been paid $2,000.00 in
commission which therefore required a further payment
of $1,444.25, making a total of $3,144.25, being 80%
commission on the transaction.
41 In answer to questions from Commissioner Wood, Mr
Hincks identified the amounts which he alleged to be
owing as—
$108.80
$102.80
$ 53.50
$ 71.20
$ 86.49
$105.00
(See pages 19-20 of the transcript at appeal).
Summary of Submissions by Mr Crouch to the Full Bench
42 Mr Crouch’s submission was that the Commissioner’s
discretion did not miscarry and that the decision of the
Commissioner was based on 2 years of original records
produced by the respondent. He submitted that pages 28
and 29 (AB) were documents which he disputed and that
they were documents “made up by Mr Hincks himself
and made to suite Mr Hincks”.
43 The submission was that the figures relied on by Mr
Hincks were totally in dispute. He said that pages 33, 34,
37 and 39 (AB) match the “original documentation”.
These were a professional record over a period of two
years, not made up on a particular day as a self serving
document, so the submission went, “just out of the file
and presented to the Commission”. The documents, it
was submitted, were not made up but faxed to Mr Hincks
over a period of time to show him his position.
44 It was submitted that Mr Hincks had added them all up
and made his own figures up and, accordingly, that there
was no Mark 1, 2 or 3 of page 1 of the statements. He
submitted that, at pages 33 and 37 (AB), the closing
balance on page 1 and the opening balance on page 2
were what were given to Mr Hincks. It was submitted
that pages 29 and 30 (AB) revealed erroneous unaudited
figures which were Mr Hincks’ own. These, it was
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submitted, the respondent disagreed with as being in
conflict with the respondent’s own progressive statements.
45 In relation to the claim for commission, the submission
was that there was no such thing as Lot 13, because there
were only 12 lots at Westdale. He submitted that Lot 13
was the land which was “annexed from the vacant land
which I bought” and that there were only twelve lots. He
drew attention to the evidence at page 77(TFI) that there
was no real estate agent involved.
46 His submission was that the $2,000.00 paid to Mr Hincks
was an advance to him (the sum of $2,000.00 is written
in on exhibit B) (see page 46(AB)).
47 In reply, Mr Hincks submitted that Lot 13 did exist.
Conclusions
48 I have recounted what occurred in this matter from first
instance to appeal in some detail because this was a matter
involving two litigants in person who displayed a degree
of animosity and because the factual situation was, in
many respects, not at all clear. On appeal, both parties
confused matters by attempting to adduce fresh evidence,
and to raise new matters from the bar table in
contravention of the Full Bench’s directions. The
Commission at first instance had a difficult task.
49 The onus was on the appellant to establish those facts on
the balance of probabilities on which the Commissioner
could find him.
50 The evidence in relation to Lot 13 Westdale (see pages
14-15(TFI)) was that Mr Crouch agreed to pay 80% of
commission on the lots on the Westdale Estate. This 80%
commission induced Mr Hincks, he said, to leave L J
Hooker, York, and join Mr Crouch. Exhibit 4 purports to
be a note of an agreement made by Mr Hincks in relation
to the Westdale Project sales dated 8 December 1997 (see
page 27(AB)), but it is no more than a note made by him
of what he says orally was the agreement.
51 There is no evidence that a sale occurred in which he was
instrumental in effecting. There was no evidence of a sales
transaction, but a broad reference to it. The oral evidence
by Mr Hincks from the bar table that there was a sale can
be of no weight.
52 Nothing emerged from records before the Commission
which might be properly acceptable to demonstrate, on
the submissions made to the Full Bench that the amounts
claimed by Mr Hincks were due to him as contractual
entitlements, or that any amounts were due to him before
23 December 1999. Nothing was shown or submitted to
the Full Bench that supported Mr Hincks’ assertion that
his claims which I have outlined above were correct.
53 Mr Hincks’ records, on which he relied to establish the
amount of the contractual entitlements, were not original
notes or records maintained by Mr Hincks or kept by
him, but attempts to reconstruct records provided by the
respondent so as to point out what, in fact, his memory
suggested he should disagree with.
54 Insofar as the Commissioner used his advantage to make
findings following his seeing and hearing the witnesses
give evidence, nothing was said by anyone or read by me
in the transcript or other evidence to suggest that he
misused his advantage. Even his placing incorrectly
weight on Mr Crouch’s denial of any sale at Lot 13
Westdale does not relieve Mr Hincks of an onus which,
for the reasons which I have advanced above, he did not
discharge.
55 On a fair reading of the Commissioner’s reasons for
decision, there was nothing of error in what he did. The
burden was not discharged to establish what Mr Hincks
claims. There was no error in the exercise of the discretion
(see House v The King [1936] 55 CLR 499).
56 For those reasons, the appeal was not made out. I would
dismiss the appeal.
CHIEF COMMISSIONER W S COLEMAN—
57 I have read the reasons for decision of His Honour the
President. I agree with those reasons and have nothing to
add.
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COMMISSIONER S WOOD—
58 I have read the reasons for decision of His Honour the
President. I agree with those reasons and have nothing to
add.
THE PRESIDENT—
59 For those reasons, the appeal is dismissed.
Order accordingly.
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Reasons for Decision.
THE PRESIDENT—
INTRODUCTION
1 This is an appeal against the whole of the decision of the
Commission, constituted by a single Commissioner, given
on 14 March 2001 in matter No 774A of 1999 and brought
pursuant to s.49 of the Industrial Relations Act 1979 (as
amended) (hereinafter referred to as “the Act”). The
Commission at first instance declared that it had
jurisdiction and power to deal with the applicant’s claim
and granted leave to appeal against that decision pursuant
to s.24(2) of the Act.
2 The decision appealed against, therefore, is a decision
made pursuant to s.24 of the Act and is final and
conclusive, for the purposes of the proceedings before
the Commission. It was not submitted to the Full Bench
that the decision appealed against was a “finding”, as
defined in s.7 of the Act, and therefore requiring the leave
of the Full Bench, as required by s.49(2a) of the Act. In
this case, the decision as to jurisdiction became a decision,
for the purposes of s.49 of the Act, when leave to appeal
was granted by the Commission making the finding as to
jurisdiction pursuant to s.24(2) of the Act.
GROUNDS OF APPEAL
3 It is against the decision as to jurisdiction that the appellant
employer now appeals on the following grounds—
“1. The Commissioner erred in law in holding that the
Commission has jurisdiction and power to deal with
the claim.
Particulars
(a) The Commission does not have jurisdiction
to hear and determine the matter because the
respondent’s application in the matter (“the
application”) is not a claim that the respondent has not been allowed by the applicant a
benefit to which he is entitled under his contract of service and hence the matter may not
be referred to the Commission by the respondent pursuant to section 29(1)(b)(ii) of the
Industrial Relations Act 1979 (“the Act”); and
(b) The Commission does not have power to make
the orders sought by the respondent because
the application is not an industrial matter as
defined in section 7(1) and section 7(1a) of
the Act and hence is not within the jurisdiction of the Commission under section 23 of
the Act.
2. The applicant has leave to appeal pursuant to section 24(2)(b) of the Act.
Particulars
(a) The Commissioner granted the applicant leave
to appeal by order (2) of his decision made 14
March 2001 in the matter.”
BACKGROUND
4 The respondent employee, Mr David Saab, applied for
orders pursuant to s.29(1)(b)(i) of the Act, by an
application for relief filed in the Commission on 8 June
1999. He claimed that he had been unfairly dismissed
from his employment with the abovenamed appellant on
25 May 1999. He sought reinstatement to the position of
Chief Executive Officer of the appellant and also claimed,
pursuant to s.29(1)(b)(ii) of the Act, that he had been
denied contractual benefits by his employer to which
benefits he was entitled under his contract of employment
and which were not benefits due under an award.
5 On 15 June 2000, the Commission, after a hearing,
ordered that the abovenamed respondent be reinstated to
his former employment, with effect of and from 6 June
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2000 without loss of earnings and benefits as if he had
not been dismissed, having found that he was harshly,
oppressively or unfairly dismissed.
6 Further, the Commissioner directed in the order that
application No 774 of 1999 be divided, and granted liberty
to Mr Saab to apply in respect to shares and options to
buy shares, the subject of a claim for contractual benefits
against the appellant. This was then pursued by
application No 774A of 1999.
7 The substantial background was that the relevant terms
of Mr Saab’s employment with the appellant were set out
in a letter from the appellant to Mr Saab dated 9 March
1999, signed by Mr Saab and by Mr Ross Arancini on
behalf of the appellant.
8 Clause 4 of that contract provided, inter alia, that, on
commencement of Mr Saab’s employment on 17 February
1999, he would be issued with 3.5 million fully paid
ordinary shares in the capital of the appellant at an issue
price of 0.0001 per share (the issue price). The shares
were subject to a call option in favour of a Mr Ron Gully
which was to expire on 16 February 2003. (That call
option is not relevant to a determination of this appeal.)
9 Clause 4 provided further that, within five business days
of the acceptance by Mr Saab of the terms of the contract,
i.e. in fact by 16 March 1999, the appellant was to issue
Mr Saab with options to purchase 6 million fully paid
ordinary shares in the capital of the appellant, details of
which are listed at page 5 of the appeal book (hereinafter
referred to as “AB”).
10 Mr Saab’s claim is for a benefit it was alleged was denied
to him, it being a sum of money equal to the value of the
shares and options as set out in paragraphs 4 and 5 of the
Particulars of Claim.
11 For convenience, I reproduce Clause 4.1 to 4.7 and
paragraph 5 of the particulars hereunder—
4.1 The Applicant claims a sum of money equal to the
loss of the benefit of the Shares based on their highest listing price amounting to a total of $2.24 million
and calculated as follows—
3.5 million shares x $0.64 cents on 8 February 2000
= $2.24 million.
See paragraph 145(e) of the Witness Statement of
the Applicant dated 29 February 2000 (the Statement).
4.2 Alternatively, the Applicant claims a sum of money
equal to the loss of the benefit of the Shares based
on their market value on 28 February 2000 (some 2
days prior to the resumption of the hearing of this
matter on 1 March 2000) amounting to a total of
$1.75 million and calculated as follows—
3.5 million shares x $0.50 cents as at 28/2/2000 =
$1.75 million.
See paragraph 145(e) of the Statement.
4.3 Alternatively, the Applicant claims a sum of money
equal to the loss of the benefit of the Shares based
on their market value on 11 January 2000 (when
trading in the shares was halted pending the announcement of the takeover) amounting to a total of
$1.575 million and calculated as follows—
3.5 million shares x $0.45 cents as at 11/1/2000 =
$1.575 million.
4.4 Alternatively, the Applicant claims a sum of money
equal to the loss of the benefit of the Shares based
on their market value on 12 January 2000 (on the
first announcement of the takeover) amounting to a
total of $1.645 million and calculated as follows—
3.5 million shares x $0.47 cents as at 12/1/2000 =
$1.645 million.
4.5 Alternatively, the Applicant claims a sum of money
equal to the loss of the benefit of the Shares based
on their market value on 8 February 2000 (when St
George’s Bank increased its stake in Bourse Data)
amounting to a total of $1.820 million and calculated as follows—
3.5 million shares x $0.52 cents as at 8/2/2000 =
$1.820 million.
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4.6 Alternatively, the Applicant claims a sum of
money equal to the loss of the benefit of the Shares
based on their market value on 27 April 2000 (when
the takeover offer became unconditional) amounting to a total of $1.120 million and calculated as
follows—
3.5 million shares x $0.32 cents as at 27/4/2000 =
$1.120 million.
4.7 Alternatively, the Applicant claims a sum of money
equal to the loss of the benefit of the Shares based
on their market value on 15 June 2000 (the last day
of trading) amounting to a total of $840 thousand
and calculated as follows—
3.5 million shares x $0.24 cents as at 15/6/2000 =
$840 thousand.
Particulars
The Applicant says that had the Respondent properly performed the terms of the Contract then the
Applicant would have had the opportunity of realising the value of the Shares at their respective prices
on the respective dates as set out in paragraphs 4.1—
4.7 above and which was denied by the Respondent.
The Applicant says that he would have availed himself of that opportunity no later than 28 February
2000.
5. Quantum of the Options
5.1 The Applicant claims a sum of money equal to the
lost opportunity to him of entering into the market,
exercising his options and realising their value during the exercise period (from 9 March 1999 to 9
March 2003), further particulars of which will be
provided by way of expert evidence, prior to and at
the hearing of this matter.”
(See pages 6-7 (AB).)
Clause 6.1 of the applicant’s particulars, which contains
particulars of the orders sought, reads as follows—
“6.1 The Applicant seeks an order for the benefit denied to him namely a sum of money equal to the
value of the benefit of the Shares and the Options as set out in paragraphs 4 and 5 above.”
(See page 8 (AB).)
This application was opposed by the respondent employer
for various reasons. In particular, it was contended that
there was no jurisdiction in that the claim was not an
industrial matter and was, therefore, beyond the
jurisdiction of this Commission. It was also contended
that this Commission does not have the jurisdiction or
power under s.29(1)(b)(ii) of the Act or otherwise to award
Mr Saab a sum of money equal to the value of the benefit
of the shares and options as set out in paragraphs 4 and 5
of Mr Saab’s Particulars of Claim.
The Commissioner referred to the decision of the Full Bench
in Perth Finishing College Pty Ltd v Watts 69 WAIG 2307
(FB). Based on that authority, the Commissioner found that
what was claimed were benefits and that the Commission
had jurisdiction and power to deal with the claim, saying
that the circumstances in this case were so similar to the
circumstances described to the Full Bench in Perth Finishing
College Pty Ltd v Watts (FB) (op cit) that it was right to
apply the ratio of the decision in that case.
The Commissioner held that he did have jurisdiction and
power to deal with the claim in full, as particularised, as
I have said.
In his written reasons for decision issued on 7 June 2000,
the Commissioner found that—
(a) Mr Saab was entitled to a benefit of the contract with
respect to the shares and options.
(b) He was unable to order specific performance of the
shares and options.
(c) That he needed further submissions to—
(i) Determine whether the Commission has the
power to make an award of “damages” if the
specific terms of the contract cannot be ordered; and
(ii) Assess the benefit of the shares and options.
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17 It was conceded by the applicant at first instance that the
Commission was unable to order specific performance
of the agreement to effect a transfer of shares and to enable
the option to be exercised by Mr Saab. Further, the
Commissioner accepted the applicant’s submissions that
“the Commission is unable to order that the shares and
options provisions in the contract be issued” (see page
83(AB)).
18 The Commissioner then went on to make these
observations as to the reason for the non availability of
the remedy of specific performance as follows—
“Finally the evidence of a call option in favour of
Mr Gully is irrelevant to whether the applicant is
entitled to be awarded damages or other compensation as distinct from the quantum. The applicant says
that by reason of Clause 3.5 of the respondent’s
Constitution and given that shareholder approval had
not been obtained for share issues and options sought
by the applicant, there are grounds that ought lead
to a refusal to grant specific performance of the shares
and options provisions in the employment contract.
Not to do so would compel the respondent to issue
shares and options in breach of it’s Constitution and
the Rules of the ASX. However, the applicable provisions of the contract were not at the relevant time
in contravention of the respondent’s constitution,
Section 208 of the Corporations Law or the listing
rules, but even if they were, they are not rendered
void or otherwise unenforceable. This does not mean
that there should not be an award of damages or other
compensation made to the applicant. The other matter upon which comment should be made is the
suggestion by Counsel for the respondent that the
Commission is not a Court for the purposes of the
Corporations Law. These matters have been discussed before the Industrial Appeal Court in Helm v
Hansley Holdings Pty Ltd in liquidation (1999) 79
WAIG 1860, which concluded the Commission is a
Court for those purposes.”
(See pages 82-83(AB).)
19 That observation and Mr Saab’s concession raises the
question whether that term of the contract was unlawful,
void or voidable as being beyond the power of the
company to agree to or perform and the further question
whether, if the contract was not able to be performed,
there was any benefit to which Mr Saab was entitled, or
to which he could be entitled under the contract of
employment.
20 A further interesting question is then raised as to whether,
because specific performance was conceded to be
achievable, i.e. that transfers of the shares directly or
following the exercise of an option was not within power
or lawfully achievable, there was a denial of any benefit
by the appellant; given that, in my opinion, a denial would
constitute a refusal or omission by the appellant employer
and not an inability to transfer arising from its constitution
or some external rules by which it was bound. That
question was not before us on appeal, but it may have
some influence on how this Full Bench ought to view
questions of jurisdiction and power in this appeal.
21 There is a further interesting question as to whether there
are any conditions precedent, in time in particular, for
the performance of the contract by Mr Saab, but again,
that is not an issue on this appeal.
ISSUES AND CONCLUSIONS
22 The appellant’s case on this appeal is that the
Commissioner erred in finding that he had jurisdiction to
hear the claim of Mr Saab for an order for a sum of money
equal to the value of shares and options which the
appellant was required, by the contract of employment,
to issue to Mr Saab but which it failed to issue.
23 Second, it was submitted that there was no power in the
Commission to order that the appellant to pay to Mr Saab
a sum of money equal to the value of the shares and of
the options.
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24 The nature of the errors submitted to have been made
were as follows—
(a) the Commission does not have jurisdiction to hear
and determine the matter because the application is
not a claim that the applicant has not been allowed
by HotCopper a benefit to which he is entitled under his contract of service and hence the matter may
not be referred to the Commission by the applicant
pursuant to section 29(1)(b)(ii); and
(b) the Commission does not have power to make the
orders sought by the applicant because the application is not an industrial matter as defined in section
7(1) and section 7(1a) and hence is not within the
jurisdiction of the Commission under section 23.”
25 S.23(1) of the Act confers jurisdiction on the Commission,
in broad terms, in relation to any industrial matter, and
reads as follows—
“Subject to this Act, the Commission has cognizance
of and authority to enquire into and deal with any
industrial matter.”
Some Authorities
26 Before I turn to the consideration of these issues, I wish
to deal with some of the authorities which were cited,
principally RRIA v ADSTE 68 WAIG 11 (IAC) (Pepler’s
Case) and Sakal v T O’Connor & Sons Pty Ltd 75 WAIG
1509 (IAC).
27 Pepler’s Case is authority for the proposition that there is
nothing in the Act to justify the exercise of jurisdiction to
award a dismissed employee compensation or any other
money payment, except as an incident to an order for
reinstatement or re-employment. That ratio decidendi,
identified by Kennedy J in Sakal v T O’Connor & Sons
Pty Ltd (IAC)(op cit) at page 1509, was held to apply to
claims for contractual benefits where the contract of
employment was no longer afoot and there was no order
sought for reinstatement. Of course, as I observed above,
a claim for contractual benefits, which would once have
been outside jurisdiction on that basis, is now within
jurisdiction since the insertion in the Act of s.7(1a).
28 I would also observe, as Kennedy J observed in Sakal v T
O’Connor & Sons Pty Ltd (IAC)(op cit) at page 1509,
that “A rule enunciated by a judge as the rule upon which
he has acted will be the best guide of all to the ratio.”
Was there jurisdiction and power to make the orders sought?
29 This was an application brought under s.29(1)(b)(ii) of the
Act whereby Mr Saab sought an order that he be paid the
monetary value of shares and options to purchase shares
which the appellant bound itself to provide, transfer and
afford and did not, pursuant to the contract of employment.
30 There is also a claim for lost opportunity to realise the
value of the shares at their respective prices, which is
alleged to be a benefit denied to Mr Saab (see the
particulars in the last two paragraphs of No 4 of the
Particulars of Claim (page 7(AB))). Further, there is a
claim, in paragraph 5.1 and in part in paragraph 6.1 of
the Particulars of Claim, for a sum of money equal to the
lost opportunity to Mr Saab of entering the market,
exercising his options and realising their value during
the exercise period.
31 The Commissioner found that Mr Saab was entitled, under
his contract of service, to a benefit with respect to the
shares and options. That benefit is the entitlement under
paragraph 4 of the contract of employment (see pages
55-56 (AB)) to be issued with the shares and options.
The Nature of s.29(1)(b)(ii) Applications—This Claim
32 S.29(1)(b)(ii) of the Act reads as follows—
“(1) An industrial matter may be referred to the Commission—
....
(b) in the case of a claim by an employee —
....
(ii) that he has not been allowed by his employer a benefit, not being a benefit
under an award or order, to which he is
entitled under his contract of service,
by the employee.”
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33 I observe that a claim made under s.29(1)(b)(ii) of the
Act is not a claim for breach of contract of employment,
in the common law sense, because the ability to make the
claim, the nature of the claim and the remedies available
are limited by and also stem from the wording of the
sub-section. S.29(1)(b)(ii) prescribes and defines a
particular statutory breach of contract within those
limitations.
34 The limitations (and/or conditions precedent to the
exercise of jurisdiction and/or power) include the
following—
(a) The claim must relate to an “industrial matter”, as
defined in s.7 of the Act.
(b) The claim must be made by an “employee”, as defined in s.7 of the Act.
(c) The benefit claimed must be a contractual benefit,
i.e. the claimant must be entitled to the claim under
his/her contract of service.
(d) The subject contract must be a contract of service.
(e) The benefit must not arise under an award or order
of the Commission.
(f) The benefit must have been denied by the employer.
(See also the discussion of the nature of s.29(1)(b)(ii)
claims in Ahern v AFTPI 79 WAIG 1867 (FB).)
35 In this case, there were no issues concerning (a), (b), (c),
(d), (e) and (f), it being common ground that the parties
were employer and employee bound by a written contract
of service and that, if there were “benefits” claimed, they
had been denied. It was also not suggested that the
“benefits” claimed and said to be denied arose under an
award or order of this Commission. It is also clear that
the denial of the benefits (if denial of benefits there were)
is alleged to have been caused, to some extent at least, as
it was, by Mr Saab’s unfair dismissal.
36 It is true that Mr Saab did not seek an order that the
appellant transfer to him the shares and options in
accordance with paragraph 4 of the employment contract.
It is also true that Mr Saab claims a sum of money equal
to the value of the shares and options. (Clause 6.1 makes
that clear.)
“Entitled”?
37 Whilst a discussion of the meaning of “entitled” or
“entitlement” occurred in Poulos v Walters 72 ALR 136
(FCFC), in the context of an award, nonetheless, similar
terminology is, in my opinion, applicable to rights and
obligations under a contract of employment and I adopt
that terminology. To be entitled to a benefit can be
understood in the context of this principle, namely that,
where there is a contract of employment, the rights and
obligations created by that contract are “enforceable”
between the parties (see also the discussion in Perth
Finishing College Pty Ltd v Watts (FB) (op cit)).
38 In the case of contractual benefits (as rights and
obligations) and which have been denied, these are
“enforceable” under the Act and within the limitations
which I have mentioned above, by proceedings under
s.29(1)(b)(ii). I do not use the word “enforceable” here,
in the sense in which it is used in relation to proceedings
brought under s.83 and s.84A of the Act.
39 Mr Le Miere QC, on behalf of the appellant, submitted
that the contract must be the immediate and direct source
of the entitlement to the benefit (see Elmslie v Federal
Commissioner of Taxation (1993) 118 ALR 357 per
Wilcox J at 370-371 and 373).
40 The question of whether a claimant is entitled to a benefit
under a contract depends on the benefit being a benefit,
and also a benefit to which he is entitled under a contract.
41 In Perth Finishing College Pty Ltd v Watts (FB)(op cit),
the Full Bench held at page 2315 that “under” is
synonymous with “by virtue of” or “pursuant to” and
that “pursuant to” means “in accordance with and
consequent and conformable to”. I apply those definitions.
42 If one is entitled to a benefit “under” a contract, therefore,
one is entitled, by virtue of, pursuant to, or in accordance
with and consequent upon and conformable to it (see also
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Garbin v Wild (1965) WAR 72 at 75 (FC)). In this case,
the “benefits” to which Mr Saab was entitled were the
shares and the right to exercise the options to purchase.
That was what was prescribed in the contract and what
he was entitled to claim “specific performance” of under
the contract, subject of course to the availability of that
remedy and to what I have said above concerning actual
entitlement.
43 Subject to the question of inability to transfer shares, as I
have observed, there is no doubt, and it is quite clear that
there was an entitlement in those terms in the employee,
Mr Saab, contained in and existing because of, the contract
of employment to the transfer of shares and the transfer
of any shares which he exercised an option to acquire.
44 It is quite clear that, if the rights to acquire shares directly
or by option were benefits then, as an employee, a party
to a contract of employment conferring those “benefits”,
Mr Saab was entitled to them and could “enforce” that
right pursuant to s.29(1)(b)(ii) of the Act. Since that was
the case, he was “entitled”, within the meaning of the
sub-section and the contract was the direct source of the
benefits.
Was a Benefit Claimed?
45 The first question raised by Mr Le Miere QC was whether
what was claimed and what was sought to be ordered
constituted a “benefit”, within the meaning of
s.29(1)(b)(ii) of the Act.
46 On a proper construction of the contract of service, which
was in written form, or substantially in written form, and
applying the ordinary natural meaning to the words, read
in the context of the whole of the instrument, the benefit
which the appellant agreed to confer was—
(a) 3,500,000 fully paid ordinary shares.
(b) Within five days of the compliance of the terms
and conditions of employment, i.e. on or before
16 March 2000, Mr Saab would be issued with
options to purchase shares as particularised in the
agreement (see pages 55-56(AB)) over a period
of four years at the values expressed and agreed.
Those are the “benefits” conferred, no more and no less.
47 The Commission’s source of jurisdiction and power in
relation to contractual benefits is, as was submitted,
s.29(1)(b)(ii) of the Act. The section is also meant to
provide a means, pursuant to s.23(1) and s.29(1)(b)(ii),
to resolve disputes between employers and employees
with a maximum of expedition and a minimum of legal
form in relation to claims for contractual benefits (see
s.7(1), s.7(1a), s.26(1)(a) and (c), s.26(2), and s.6(b) and
(c) of the Act) (see also Kennedy J’s observations as to
the width of jurisdiction conferred by s.23 of the Act in
RRIA v ADSTE 68 WAIG 11 (IAC) (Pepler’s Case) at
page 18).
48 In that context, in my opinion, the meaning of
s.29(1)(b)(ii) of the Act must be ascertained by reading it
in the context of the whole of the Act, having particular
regard to s.6(b) and s.6(c) of the Act, which read as
follows—
“The principal objects of this Act are —
.....
(b) to encourage, and provide means for, conciliation with a view to amicable agreement,
thereby preventing and settling industrial disputes;
(c) to provide means for preventing and settling
industrial disputes not resolved by amicable
agreement, including threatened, impending
and probable industrial disputes, with the
maximum of expedition and the minimum of
legal form and technicality;”
(See also s.26(1)(a) of the Act.)
49 Some emphasis should be laid on the following words in
s.6(c) of the Act, “to provide means for preventing and
settling disputes” and “the maximum of expedition and
the minimum of legal form and technicality”. Further, a
generous or liberal interpretation should be applied to
s.29(1)(b)(ii) which is, like s.29(1)(b)(i) of the Act,
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remedial legislation providing a remedy for that class of
persons being employees who are denied contractual
benefits to which they are entitled (see Bogunovich v
Bayside Western Australia Pty Ltd 79 WAIG 8 (FB) and
see Bull and Others v Attorney-General for New South
Wales [1913] 17 CLR 370)).
I would also add that, in the interpretation of a provision
of a written law, a contention that would promote the
purpose or object, including the written law, (whether
that purpose or object is expressly stated in the written
law or not) shall be preferred to a construction that would
not promote that purpose or object (see s.18 of the
Interpretation Act 1984 (as amended)). The express
relevant purpose of the Act, in this case, is evidenced by
s.6(b) and (c), which are the two most relevant written
objects.
First of all, what is claimed must be a benefit. The word
“benefit” has not been defined in the Act.
However, the word “benefit” was defined by Johnson C
in Balfour v Travelstrength Ltd (1980) 60 WAIG 1015 as
follows—
“Benefit ought to be wide enough to allow an employee to bring to the Commission a matter in which
the employee believes that he/she has been deprived
of an advantage, entitlement, right, superiority, favour, good or perquisite by the action of an employer
in contravention of a provision of the contract of
service.”
This definition was approved and applied by the Full
Bench in Perth Finishing College Pty Ltd v Watts (FB)(op
cit) at page 2313, and I apply it here. The lack of limitation
on the meaning of the word “benefit”, or more accurately,
the breadth of meaning permitted, is emphasised by the
Full Bench in Perth Finishing College Pty Ltd v Watts
(FB)(op cit) at pages 2313-2314 (see also Welsh v Hills
(1982) 72 WAIG 2708 (FB)). That sort of liberality and
breadth in interpretation is consonant with the approach
required by s.6(b) and (c) of the Act, because the
provisions are remedial and because such an
interpretation, in terms of the above definition of the word
by Johnson C (supra) in Balfour v Travelstrength Ltd (op
cit), further promotes the objects of the Act.
In my opinion, the word “benefit” should be construed
widely, having regard to s.23 of the Act and the power to
“deal with” an “industrial matter”, to s.29(1)(b)(ii) of the
Act and to the objects of the Act, s.6(b) and (c) and
s.26(1)(a) of the Act, to include not only a claim but an
order for the value of the “benefit”. S.23A of the Act also
confers power in the Commission to “deal” with industrial
matters—again words of breadth.
It is noteworthy that, even in contracts of employment,
where remedies are sought within the narrower confines
of the common law, amounts equivalent to the period
required to terminate a contract, equivalent to the loss of
tips, a share of profits or bonuses above the amount of
salary, use of a car, relocation expenses and pension or
superannuation entitlements, are accounted as recoverable
benefits. (See Macken, McCarry and Sappideen, “The
Law of Employment”, 4th Edition at pages 299-306.)
The contention for the appellant was that Mr Saab did
not seek an order that the appellant issue to him the shares
and options which it was bound to do pursuant to the
contract of employment. It was submitted that what was
sought was not a benefit entitlement which arose from
the contract.
It was conceded, as I have observed above, that the
benefits claimed could not be obtained by an effective
order for “specific performance”. (In fact, the reason for
such a remedy not being available may also be because it
is not available as a matter of law.) If that concession had
not been made, of course, such an order would plainly be
competent and would be the order which, subject to the
merits, was required to be made to confer the benefits
denied to Mr Saab and to which he was entitled. The
remedies which Mr Saab now seeks are sought because
the prime and arguably most apposite remedy was
conceded not to be and held not to be available.
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57 It is, however, a little misleading to refer to an order that
a contractual benefit claimed pursuant to s.29(1)(b)(ii)
of the Act as an order for specific performance, although
that phrase is sometimes used as convenient shorthand in
this jurisdiction. An order for “specific performance” in
this context would plainly be an order relating to rights
conferred on an employer by an employee pursuant to a
contract of employment and the obligations of the
employee thereunder, and thus an order providing to the
employee the benefit to which he was entitled and which
he claimed. However, such an order is not to be read as
or treated as an order for specific performance made in
the civil courts in the exercise of their equitable
jurisdiction. It is an order made within power, pursuant
to s.29(1)(b)(ii) of the Act, to confer upon an applicant a
benefit to which he or she was entitled and which he or
she was denied.
58 The claim of Mr Saab is for a benefit denied him, namely
a sum of money equal to the value of the shares and also
the value of the shares, the subject of options, in the
absence of a conceded inability to order the performance
of the contract so as to confer the benefits. The claim was
for that sum of money to be assessed in a number of
specified ways. Mr Saab also claimed, as I have observed,
an order that there be paid to him a sum of money equal
to the lost opportunity to him of entering into the market,
exercising his options and realising their value during
the period within which he was entitled to exercise the
option, namely 9 March 1999 to 9 March 2003 (see pages
6-7(AB)).
59 The rights which the contract conferred upon Mr Saab
which he could enforce at law and in equity, and
obligations in respect of the provision of such entitlements
to him were placed upon the appellant by the contract
were rights to property in shares by direct transfer of
shares and by the exercise of an option to acquire shares.
Such entitlements and obligations were also clearly
“enforceable” by virtue of s.29(1)(b)(ii) of the Act. What
was claimed, subject to the exceptions referred to
hereinafter, was a “benefit”.
60 The right given to the employee to obtain property in
shares and the right to do the same upon the exercise of
an option to purchase shares were rights (and benefits)
expressly conferred, and benefits existing pursuant to, or
in accordance with, and consequent upon, and
conformable to, the contract of employment. The direct
source of the right to property in the shares directly, or
by option and the obligation to effect this was conferred
on Mr Saab, by virtue of and conferrable with the contract
of service. Put shortly, Mr Saab was thereby entitled to
shares and to shares by exercise of an option to purchase
them at the prescribed dates or within prescribed times.
61 To interpret the word “benefit” to exclude the monetary
value of the “benefit” would be to deny the intention of
the legislature and to torture the word “benefit”. It would
lead to absurdity and be quite inconsonant with the letter
and/or the purpose of the Act (see s.6(b) and (c) in
particular). In many cases, the benefit sought, such as the
use of a car or the provision of a house, would be
unrecoverable as a benefit, if its value could not be ordered
to be paid. Nothing in the statute forbids this approach.
The section, read in the context of the whole of the Act,
leads inexorably to such an approach.
62 Further, such a construction effects no absurdity,
ambiguity and leads to consonance with the Act as a
whole, or furthers the objects of the Act and is consistent
with the clear purpose of the Act, as expressed in
s.29(1)(b)(ii) and in the objects and tenor thereof (see
Pearce and Geddes, in their book “Statutory Interpretation
in Australia” (4th edition) Chapter 2; and s.18 of the
Interpretation Act 1984 (as amended)) (see also per
Higgins J in The Australian Boot Trade Employés’
Federation v Whybrow & Co and Others 11 CLR 311 at
341-342; and Cooper Brookes (Wollongong) Pty Ltd v
Federal Commissioner of Taxation (1981) 35 ALR 151
at 169-170 per Mason and Wilson JJ).
63 It was submitted by the appellant that a civil court may
award damages but the Commission, under s.29(1)(b)(ii)
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of the Act, may not, i.e. in relation to the claim for breach
of contract for failing to issue shares and options, but
that this is not a benefit to which Mr Saab is entitled
under his contract of employment. Indeed, he was
claiming part of his “remuneration”, as that is defined in
Capewell v Cadbury Schweppes Australia Ltd 78 WAIG
299 (FB). The Act recognises and clearly marks the
distinction between a benefit under an employee’s contract
of service, i.e. a benefit which has its genesis in the
contract and is identified by the contract in an express or
implied term thereof or a collateral agreement thereto and
an amount to which a claimant is entitled on the one hand,
and a claim for compensation for loss or injury caused
by the wrongful act of unfair dismissal which is, in fact,
a statutory tort and attracts a remedy in compensation
akin to but not to be characterised as damages on the
other.
Therefore, s.29(1)(b)(ii) of the Act does not confer a “right
of action” in damages for loss occasioned by a denial of
contractual benefits. The section creates a limited right
of action to apply for a limited remedy for statutory breach
of contract. It is not limited, though, to an action to be
taken after the contract has ended. One can claim a benefit
during the course of the contract.
However, the “cause of action” and the remedy are limited
to a claim of benefit denied. Further, there is a distinct
difference between the value of the shares for the purposes
of determining the amount of the benefit and for the
assessment of damages. Mr Saab was entitled to the
transfer of shares or their value under s.29(1)(b)(ii) of
the Act.
Otherwise, he was entitled to their value as quantification
of a benefit (but not to damages), if Mr Saab is able to
establish the value. If the shares were not, by option or
otherwise, transferable because they were unable at law
to be so transferred, that goes to the question of
entitlement and whether there was any and not to the
quantum or nature of the benefit.
However, I emphasise that the establishment of the value
of the benefit is not to be confused with the question of
whether jurisdiction or powers to make the orders sought
exists. The two questions are entirely separate, of course.
If there is power and jurisdiction, the Commission decides
the quantum value of the benefit for the purposes of any
order.
It might, of course, have been contended, but it was not,
that the benefit to which Mr Saab was entitled and which
he was denied was not merely the shares and the shares
transferable after the exercise of the option, but the profit
derivable from them, too, upon sale and as is claimed in
the alternative and also outright. (Incidentally, it is not
clear, of course, interestingly, how one would describe a
“loss” incurred upon the sale of the shares so acquired.)
I think that such a contention, were it made, could be
answered in the following way. First, that is not what the
agreement says and it is unambiguous. Second, any loss
of profit upon sale is and was not part of the benefit
conferred by the contract. All that the employer could do
and did do was to provide a benefit in the form of chattels,
namely shares of a certain value and an option to acquire
other shares. The end result is that he would acquire shares
at particular times and because he was an employee.
Whether the shares were sold by Mr Saab, or retained by
him, sold at a profit or at a loss were matters dependent
upon his acts. Such a change in the ownership of the shares
was not part of the nature, quality or substance of the
benefit conferred on him, but depended on a transaction
between him and third parties.
A claim for loss of opportunity or for damages for the
inability to realise the value of the shares is not a claim
for a benefit (see Commonwealth of Australia v Amann
Aviation Pty Ltd 104 ALR 1 (HC)).
The nature of the claim and of claims for damages for
breach of contract at common law and the difference of
such claims and remedies for claims under s.29(1)(b)(ii)
of the Act was well illustrated.
The expressions “expectation damages”, “damages for
loss of profits”, “reliance damages” and “damages for
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wasted expenditure”, are simply manifestations of the
principle that a person who has sustained loss by reason
of a breach of contract is entitled to be placed in the same
position, so far as money can do it, as if the contract had
been performed. An award of reliance damages or
damages for wasted expenditure does not represent direct
recovery of the wasted nett expenditure (see per Mason
CJ, Brennan, Deane, Dawson, Toohey, Gaudron and
McHugh JJ).
Where it is not possible for a plaintiff to demonstrate to
what extent the performance of a contract would have
resulted in a profit, he/she can seek to recover expenses
reasonably incurred.
The claim for the shares, insofar as it relates to the loss of
opportunity to realise their value at various prices on the
dates in question, is a claim for damages, as
Commonwealth of Australia v Amann Aviation Pty Ltd
(HC) (op cit) makes them. Insofar, however, as the claim
is a claim equal to the market value of the shares property
which was denied Mr Saab at the date when he would
have obtained property in the shares, it is not but a claim
for the value of the benefit, i.e. property in the shares,
which was denied Mr Saab. In my opinion, Pepler’s Case
(op cit) is authority for the proposition that compensation,
as such, cannot be claimed.
What the sub-section does do is to confer on an employee,
entitled to contractual benefits under a contract of
employment and denied them, to seek and obtain orders
to obtain those benefits. It is right to say that s.29(1)(b)(ii)
of the Act gives no power to order compensation at large;
or , if it does, I am not persuaded upon the submissions
made on this appeal.
The claim for benefits cannot be a claim for compensation
nor can the order sought be one for compensation (see Belo
Fisheries v Froggett 63 WAIG 2394 (IAC) per Olney J).
As to the claim in respect of the option, the benefit to be
conferred was the right to acquire shares which should
have been transferred to Mr Saab had he exercised an
option at particular times; the denial occurred when the
contract was terminated by the employer before the date
for transfer, because of the termination of the contract of
employment, so that it was no longer open to Mr Saab to
exercise the option so that property would pass in the
shares before 2003. He was, therefore, denied the
opportunity to exercise the option and denied the benefit
of property in the shares, had he exercised the option,
which was the benefit of which the contract was the direct
source. A claim in that respect and orders to pay the value
of the shares so assessed were also within power and
jurisdiction.
The contract cannot be read as conferring a benefit
manifested in an opportunity to sell the shares for profit,
for those reasons.
The profit allegedly denied on the putative sale of any of
the shares was not a benefit denied. The only benefit was
a right to take property in shares by transfer, or by transfer
following the exercise of an option, which benefit was
denied by the termination of the contract of employment.
Those benefits were quantifiable in money terms and
within power and jurisdiction for the reasons which I have
outlined above.
Further, a claim for the loss of opportunity to sell the
shares at a profit was and is a claim for damages at large
or compensation, which is not a claim within jurisdiction
or power within s.29(1)(b)(ii) of the Act (see per Kennedy
J in Pepler’s Case (op cit) at page 18). (See also the
characteristics of a claim for damages for lost opportunity
referred to in Commonwealth of Australia v Amann
Aviation Pty Ltd (HC)(op cit).)
The only benefits which the contracts purported to confer
were a right to property in shares, directly by transfer or
indirectly by the exercise of an option. These are the
benefits which had their source in the contract. The benefit
did not include a right of action based on their profitability
or otherwise. The only entitlement relevant to the claim
under the contract was to the remuneration, of which those
benefits were part. They were, and I would find, benefits
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within the meaning of s.29(1)(b)(ii) of the Act and they
were claimed as such.
82 Accordingly, for those reasons, I hold that this was a claim
for a benefit to which Mr Saab was entitled under his/her
contract of employment and which he was denied and
that an order that he be paid the value of the shares
required to be transferred to him be made, whether by
option, if it is able to be established, is within power and
jurisdiction, pursuant to s.29(1)(b)(ii) of the Act. (I refer
again to the question whether there was a benefit under
the contract because of the conceded inability to effect a
transfer of shares.)
83 I would add that it may be necessary to pray in aid s.26(2)
of the Act if there is no need to provide relief, other than
that sought, but that is a matter for the Commission
constituted to hear and determine the matter. Further, I
do agree and it should always be borne in mind that s.26(2)
of the Act is procedural and cannot confer jurisdiction or
power where jurisdiction or power does not exist (see
Pepler’s Case (op cit) and the comments therein in relation
to s.26(1)(a) of the Act, which, in my opinion, are
applicable to the whole of s.26).
84 However, the matter before the Commission, save and
except for the claim for and the orders sought in relation
to the loss of opportunity to sell the shares at a profit, or
any claim for lost profit, however expressed, was within
jurisdiction and power.
Jurisdiction—Industrial Matter or Not?
85 Was the application within jurisdiction, as relating to an
“industrial matter” and was the remedy sought within
jurisdiction for the same reason?
86 The second head of argument was that the claim for
“damages”, as it was characterised in submissions, is not
an “industrial matter”, as defined in s.7(1) of the Act.
Most appositely, s.7(1) of the Act defines an industrial
matter, most relevantly for the purposes of this appeal, as
follows—
““industrial matter” means, subject to section 7C, any
matter affecting or relating to the work, privileges,
rights, or duties of employers or employees in any
industry or of any employer or employee therein and,
without limiting the generality of that meaning, includes any matter relating to —
(a) the wages, salaries, allowances, or other remuneration of employees or the prices to be
paid in respect of their employment;”
87 S.7(1a) of the Act expressly provides that an industrial
matter is, inter alia, a matter relating to the failure of an
employer to allow an employee a benefit under his
contract of service (employment). It does not provide that
an industrial matter includes a claim for compensation or
damages for failure to allow an employee a benefit under
his contract of service.
88 Olney J in Pepler’s Case (op cit) held that the Act does
not empower the award of compensation at large.
Kennedy J held that s.29(1)(b) of the Act, now
s.29(1)b)(ii), is restricted to the employee’s contractual
rights and does not empower the award of compensation
at large.
89 In Sakal v T O’Connor & Sons Pty Ltd (IAC)(op cit), the
appellant sought compensation for the balance of a fixed
term employment and a redundancy payment pursuant
to s.29(b)(ii), now s.29(1)(b)(ii) of the Act. The Industrial
Appeal Court held that the Commission did not have
jurisdiction or power to make an order awarding
compensation or any other monetary payment, and that
this principle applied to cases concerned with existing
contractual entitlements.
90 It was submitted that this was not a claim for a sum of
money equal to the value of Mr Saab’s benefit under his
contract of service. It is a claim for a sum of money equal
to the value of the benefit he was entitled to under the
contract of service. Further, the orders the Commission
may make are restricted to the industrial matter, which
gives it jurisdiction if the application was a claim that he
had not been allowed a benefit to which he was entitled
under his contract of service.
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91 I have already given reasons why those authorities are
not apposite. I would add that, for the reasons which I
have expressed above, the claim, insofar as it was
restricted to a claim for the value of the shares to be
transferred direct or after exercise of an option, was not a
claim for compensation, but a claim for benefits as a claim
in lieu of specific performance, or for the value of the
benefits.
92 This case, too, it was submitted by the appellant, was
different from Welsh v Hills (FB) (op cit) and Perth
Finishing College Pty Ltd v Watts (FB)(op cit) because
those cases were concerned with claims for wages to
which the employees were entitled under their contracts
of employment. I am not persuaded that those cases were
materially distinguishable. The claims, except for the
claims for lost profit, were claims for benefits, too, arising
from and pursuant to the contract of employment, and
expressly prescribed by it.
93 An order in lieu of performance is an “industrial matter”,
as defined, it was submitted by Mr Lucev on behalf of
the respondent.
94 Properly, of course, it was submitted, too, following the
approach of Parker J in RGC Mineral Sands Ltd and
Another v CMETSWU 80 WAIG 2437 (IAC), when one
looks at the language of the definition of “industrial
matter”; an order in lieu of “specific performance”, made
within the definition of industrial matter, is an “industrial
matter”.
95 Further, it was submitted by the respondent that the shares
and options are a contractual right vested in Mr Saab and
that therefore a right for the purposes of the definition of
“industrial matter” under the Act. I do not think that it is
accurate to describe the shares and options as a contractual
right vested in Mr Saab. However, as I have observed,
there was a duty or obligation imposed by the contract of
employment on the appellant (and it was a condition of
the contract) to transfer shares in the appellant to Mr Saab
and to transfer other shares upon his exercise of his option
to purchase them, by certain dates. That might have
formed part of his remuneration. Accordingly, there is a
right in Mr Saab to those shares and options by virtue of
the contract of employment. They are the subject of an
employer’s obligation and an employee’s right under the
contract of employment. An obligation is a duty, too, in
terms of the definition of “industrial matter” in s.7 of the
Act.
96 Further, as Mr Lucev submitted, the shares and options
are part of the “remuneration” provided for by the contract
of employment (see Capewell v Cadbury Schweppes
Australia Ltd (FB)(op cit).
97 Further, they are “prices to be paid in respect of [their]
employment”, within the meaning of the definition of
“industrial matter” in s.7 of the Act.
98 This claim for a sum of money “in lieu of specific
performance” is a claim relating to the rights of Mr Saab
and the duties of the employer, for remuneration, and for
the price to be paid in respect of employment, as defined.
Thus, the subject matter of the claim is a matter relating
to the right or duties of an employer and an employee in
an “industry”, as defined, and to the remuneration of an
employee or the price to be paid in respect of his
employment, and expressly under his contract of
employment. All of these, too, were directly contained in
a contract of employment which provided the relevant
mutuality between employer and employee, insofar as
that was a requirement.
99 In my opinion, Rosser v Donges [1990] 1 Qd R 490 treats
the phrase “relating to”, as it appears in the definition of
“industrial matter” in s.7 of the Act, too narrowly. The
term “industrial matter” is and always has been interpreted
to confer a wide jurisdiction on the Commission to enable
it, inter alia, to expeditiously resolve disputes, in
accordance with the Act, read as a whole and the objects
contained in s.6(a), (b) and (c) of the Act. I agree with
and respectfully apply the dicta in R v Deputy Public
Service Arbitrator and Others; Ex parte Administrative
and Clerical Officers’ Association and Another (1978)
19 ALR 464 and in Fountain and Another v Alexander
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and Another 150 CLR 615; and Commissioner of Inland
Revenue v Maple & Co (Paris) Limited [1908] AC 22,
that the phrase “relating to” requires no more than a
connection with the subject matter which is not remote
or tenuous and also that the phrase signifies great width
of association and ought not to be read down without a
compelling reason.
In this case, even if “relating to” were given a restricted
meaning, the claim in this matter clearly, unequivocally
and directly “relates to” the rights, duties, remuneration
and the price of employment “in an industry” of an
“employer” and an “employee”, as defined in s.7 of the
Act. The claim and the matter before the Commission at
first instance plainly and without doubt relates to an
“industrial matter”, as defined, pursuant to Mr Saab’s
contract of employment and as part of his remuneration.
Mr Saab was entitled as a right to the shares derived
directly or by option, and the appellant employer was
required to transfer property in them as an obligation
under the contract.
Further, this was, for the reasons which I have expressed,
an industrial matter because it was a matter within s.7(1a)
and s.29(1)(b)(ii) of the Act, relating to the refusal or
failure of an employer to allow an employee a benefit
under his contract of service.
It was submitted, however, by Mr Le Miere QC on behalf
of the appellant, that this was not a matter relating to an
industrial matter because the claim was one for
compensation or damages for failure to allow an employee
a benefit under the contract of service. Thus, characterised,
the matter is not and was not an industrial matter, because
s.7(1a) of the Act does not provide that an industrial matter
includes a claim for compensation or damages. It is
restricted to the employee’s rights and does not empower
the award of compensation at large.
I am not of opinion that either Pepler’s Case or Sakal v T
O’Connor & Sons Pty Ltd (IAC)(op cit) supports that
proposition. Both cases were authority for the proposition
that compensation is not awardable in claims of unfair
dismissals and, in particular, where no reinstatement was
ordered after the contract of employment had ended. They
are not authority for the proposition that a claim for a
contractual benefit, to which the claimant was entitled
and which entitlement was denied, cannot be met by an
order that the contract be performed or that the value of
the benefit be paid, if an order for performance is not
made.
This was not a claim for compensation, but a claim for a
benefit. It was an “industrial matter”.
Insofar as the denial of the benefit occurred as at the
termination of the employment, and subject to
unequivocal credible evidence that the option would have
been exercised but for that act, the value of the shares
transferable pursuant to that option at the times prescribed
is a proper expression of the benefit and its value; and
there is jurisdiction to so order.
The claim, however, for a lost opportunity in not being
able to sell the shares, whether the subject of the option
or not, was not a claim for a contractual benefit, nor was
it a claim in relation to an industrial matter, as I have
said. Such a claim is properly characterised as a claim
for damages for breach of contract. Such a claim relates
to a matter which does not relate to rights, privileges or
duties, etc. arising out of the contract of employment and
employment relationship, as such, within the meaning of
the definition of “industrial matter” in s.7 of the Act (see
RGC Mineral Sands Ltd and Another v CMETSWU 80
WAIG 2437 (IAC)). It was a claim for damages based on
a breach of contract.

CONCLUSION
107 The claim made and the orders sought, save and except
the claim for lost opportunity to realise the value of the
shares or otherwise or dispose of them at a profit, were
an industrial matter and were a claim for contractual
benefits, within the power conferred by s.29(1)(b)(ii) of
the Act. They were also within jurisdiction.
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108 I would emphasise that the case is now one to be
determined on the evidence and it is for the appellant to
establish the value of the shares as a benefit denied.
Particular 4, the last two paragraphs, Particular 5 and
Particular 6, in part, of the Particulars of Claim offend in
this respect and will require amendment in compliance
with these reasons.
109 I would uphold the appeal, insofar as it relates to the claim
for compensation or damages for lost opportunity, or
damages at all, or for inability to realise the value of the
shares, and vary the order accordingly. I would otherwise
dismiss the appeal.
COMMISSIONER J H SMITH—
110 The relevant facts and the grounds of appeal are set out
in the President’s reasons for decision.
The contractual obligations
111 Clause 4 of Mr Saab’s contract of employment is set out
in the Commissioner’s reasons for decision as follows—
“On commencement of your employment, you will
be issued with 3,500,000 fully paid ordinary shares
in the capital of HotCopper at an issue price of
$0.0001 per share. These shares will be the subject
of a call option in favour of Mr Ron Mr Gully (sic).
The option will expire 16 February 2003. The option may only be exercised if there is a unanimous
resolution of the Board that, in the reasonable opinion of the Board, you have been negligent and
incompetent in your employment as Chief Executive Officer of HotCopper.
Within 5 business days of your acceptance of the
terms and conditions of this letter you will also be
issued with the following options to purchase fully
paid ordinary shares in the capital of HotCopper.
Number of
Exercise
Exercise
Options
Price
Period
1,000,000
$0.75
4 years
1,000,000
$0.75
4 years
1,000,000
$1.50
4 years
1,000,000
$1.50
4 years
1,000,000
$2.00
4 years
1,000,000
$2.00
4 years ”
The nature of the remedy sought
112 The central issue in this appeal is whether the Commission
has jurisdiction to make an order that the HotCopper
Australia Ltd pay Mr Saab a sum of money equal to the
value of the shares and options, in circumstances where
the Commission was unable to make an order that shares
be transferred and the options be issued to Mr Saab. The
Commissioner had earlier determined in reasons for
decision given on 7 June 2000, that to order the shares be
transferred and the options be granted would compel
HotCopper Australia Ltd to breach its constitution and
the rules of the Australian Stock Exchange.
113 The matter raises the issue whether the relief sought in
paragraphs 4, 5 and 6 of the particulars filed on behalf of
Mr Saab on 3 November 2000 is within the jurisdiction
of the Commission. The relevant paragraphs of the
particulars are set out in the President’s reasons. When
regard is had to those particulars it is apparent that the
claims made on behalf of Mr Saab can in each case be
characterised as a loss of a chance that results from the
failure to transfer the shares and grant the options. Clauses
4 of the particulars claims a sum of money equal to the
“loss of the benefit” of the shares based on the highest
listing price or market value of the shares of HotCopper
Australia Ltd on specified dates. Clause 5 of the particulars
claims a sum of money equal to the opportunity lost by
Mr Saab of entering the market, exercising the options
and realising the value (presumably by selling the shares)
during the exercise period (from 9 March 1999 to 9 March
2003). Accordingly Mr Saab seeks an order requiring
HotCopper Australia Ltd to pay him a sum of money for
the shares and another sum for the options after the
Commission has assessed the value of the shares and
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options. In assessing the value of the shares and options
the Commission is required to apply the common law
principles of assessment of damages by assessing the
value of the lost opportunity or commercial advantage to
sell the shares at specified dates.
114 Where a contract provides a chance and a breach of
contract results in the loss of a chance, the common law
does not permit difficulties of estimating the loss in money
to defeat an award in damages. The damages are
ascertained by reference to the degree of probabilities, or
possibilities, inherent in the claimant succeeding had the
claimant been given the chance which the contract
promised (Sellars v Adelaide Petroleum NL (1994) 179
CLR 332 per Mason CJ, Dawson, Toohey and Gaudron
JJ at 349).
115 The process of assessing damages for lost opportunities
was explained by Brennan J in The Commonwealth v
Amann Aviation Pty Ltd (1991) 174 CLR 64 at 102-103—
“In evaluating a plaintiff’s benefits under a contract,
the court does not look solely at the express terms of
the contract but evaluates the plaintiff’s rights to
benefits of any kind, whether those benefits are expressed by the terms of the contract or are
ascertainable by reference to circumstances extrinsic to those terms. Thus a hairdresser’s assistant who
was wrongfully dismissed was held entitled to recover not only damages for lost wages but also a
sum representing the tips which he would have received (87), and an artist’s opportunity of gaining
fame and reputation by performing a theatrical engagement must be evaluated in assessing damages
when the engagement is wrongfully terminated (88).
In cases of this kind, the contract is found to contain
by implication a promise to give the plaintiff an opportunity to acquire the unexpressed benefit (89),
and damages are awarded for breach of that promise. They are not awarded in respect of benefits which
the plaintiff has no contractual right to receive (90).
Unexpressed benefits are frequently of an intangible kind or are otherwise of uncertain value but
difficulty in evaluating a contractual benefit is no
barrier to recovery of damages where the defendant
is bound to provide the benefit but has failed to do
so (91). Their Honours observed that “if the contract had been performed, the plaintiff would have
had a real chance of winning the prize, and it seems
proper enough to say that that chance was worth
something”. In Fink v Fink (92), Dixon and
McTiernan JJ said—
“Where there has been an actual loss of some
sort, the common law does not permit difficulties of estimating the loss in money to
defeat the only remedy it provided for breach
of contract, an award of damages.”
When a commercial contract is breached, it
would be erroneous to evaluate the benefits
which a plaintiff would have been entitled to
receive had the contract been performed by
reference solely to the stipulated remuneration for performance if the plaintiff is entitled
to acquire, by performance of the contract,
other commercial advantages. The hairdresser’s assistant in Manubens v Leon was
contractually entitled to be employed and it
would not have been full compensation for
his loss of employment to give him his wages
without giving him his tips. An evaluation limited to benefits expressly stipulated would not
truly reflect the situation in which the plaintiff would have been if the contract had been
performed, nor would it lead to an award of
damages which would place the plaintiff in
that situation. The other commercial advantages must be evaluated, and evaluation may
require consideration of the nature of the plaintiff’s business, the opportunities available to
the plaintiff to exploit the advantage and, if
there be a market for a particular advantage,
that market.”
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Whether the claims are within jurisdiction
116 In the decision the subject of this appeal, the
Commissioner held that Mr Saab’s claim that he has been
denied a sum of money equal to the value of the benefit
of shares and option is a matter the Commission has
jurisdiction and power to deal with as an industrial matter
under s.29(1)(b)(ii) of the Industrial Relations Act 1979
(“the Act”).
117 Section 29(1)(b)(ii) of the Act provides—
“(1) An industrial matter may be referred to the Commission
…
(b) in the case of a claim by an employee —
…
(ii) that he has not been allowed by his employer a benefit, not being a benefit
under an award or order, to which he
is entitled under his contract of service,
by the employee.”
118 Section 7(1) of the Act defines an “industrial matter” to
mean inter alia—
“… subject to Section 7C, any matter affecting or
relating to the work, privileges, rights, or duties of
employers or employees in any industry or of any
employer or employee therein and, without limiting
the generality of that meaning, includes any matter
relating to —
(a) the wages, salaries, allowances, or other remuneration of employees or the prices to be
paid in respect of their employment;”
119 Whether the orders sought are within jurisdiction depends
upon the construction of the terms of the specific contract.
The question whether Mr Saab’s claim for a sum of money
equal to the value of the shares and options can be dealt
with by the Commission, turns on whether the claim can
be characterised as an entitlement to a benefit under a
contract of service, that is whether the nature of the
contractual obligations invoke the Commission’s
jurisdiction to make the orders sought. Prima facie, the
benefits to which Mr Saab was expressly entitled to, were
the shares and the right to be issued with the options to
purchase shares.
120 For the reasons expressed by the President, when regard
is had to the principal objects of the Act in s.6(b) and
s.6(c), and to the definition of industrial matter in s.7(1),
s.7(1a), s.23(1), s.26(1)(a), s.26(1)(c) and s.26(2) of the
Act, I agree that a generous or liberal interpretation should
be applied to s.29(1)(b)(ii) of the Act. Claims under
s.29(1)(b) of the Act do not extend to all contractual
obligations but to a “benefit”. The word “benefit” is very
wide. In Balfour v Travelstrength Limited (1980) 60
WAIG 1015 at 1015 Johnson C observed—
“… the word “benefit” ought to be wide enough to
allow an employee to bring to the Commission a
matter in which the employee believes he has been
deprived of some advantage, entitlement, right, superiority, favour, good or perquisite by the action of
the employer in contravention of a provision of the
contract of service.”
121 The nature of shares and options to purchase shares is
that shares are a form of property, which are accompanied
by a bundle of rights and obligations. To acquire the shares
in HotCopper Australia Ltd is a right to a specified amount
of the share capital of the company which carries certain
rights and liabilities, including the right to sell the shares.
In my view, part and parcel of the “benefit” in is the right
to not only have the property transferred, namely the
shares and exercise the options to purchase shares, but
also any advantage that accrues from the shares and
options. This includes the right to sell the shares, as that
advantage is part of the entire bundle of rights that accrue
to the property. In this case the benefit to which Mr Saab
is entitled under his contract of service includes not only
a claim for an order for shares to be transferred and for
options to be granted but also includes an order for the
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value of the shares and options that are valued as lost
opportunities to sell.
122 Alternatively, it is my view that the Commission having
found that Mr Saab was entitled to benefits of the contract
with respect to the shares and options but that to make an
order for specific performance would be unlawful, the
matter is within the jurisdiction of the Commission, as
the Commission has a matter before it which can be
characterised as benefits to which Mr Saab is entitled. As
the matter is within jurisdiction, the Commission is
empowered to exercise its discretion to make the orders
sought under s.26(1)(a) and s.26(2)of the Act. Section
26(1)(a) provides—
“(1) In the exercise of its jurisdiction under this Act
the Commission —
(a) shall act according to equity, good conscience, and the substantial merits of the
case without regard to technicalities or
legal forms;”
123 Section 26(2) provides—
“(2) In granting relief or redress under this Act the
Commission is not restricted to the specific claim
made or to the subject matter of the claim.”
124 The nature and extent of the Commission’s jurisdiction
under s.29(1)(b)(ii) and s.26 of the Act was considered
by the Full Bench in Welsh v Hills (1982) 62 WAIG 2708
where the Commission observed at 2709 that—
“… where a claim under s.29(2)(b) is established
the Commission is empowered by s.23 to enquire
into and make an order relating to such matter, in
the exercise of its discretionary judgement, in accordance with the provisions of s.26 and in granting
relief or redress the Commission is not restricted to
the specific claim made or to the subject matter of
the claim but of course without going to anything
that an individual may not bring to the Commission.
This follows because the matter with which the Commission is dealing in such a case is an industrial
matter and where such a matter is referred to the
Commission, whether under s.29(1) or by an individual employee, the Commission is empowered to
act so as to resolve conflict in respect of the matter
referred. I think therefore there is no reason to doubt
that, in a given case the Commission could order an
employer to make compensation to an employee in
money terms for a benefit to which he was entitled
under his contract of service and has not been allowed. … Were that done its purpose and its
limitation would be to redress the matter by resolving the conflict in relation to the industrial matter.”
125 The Commission’s duty to act according to equity, good
conscience and the substantial merits of the case pursuant
to s.26(1)(a) of the Act was considered by the Industrial
Appeal Court in Belo Fisheries v Froggett (1983) 63
WAIG 2394. In that matter, the Commission at first
instance found that an employee was entitled to recover
a reasonable sum for work done in respect of which
payment was not made on the basis of quantum meruit.
Olney J, with whom Brinsden J agreed, held the
Commission had not erred in applying the principles that
apply to the doctrine of quantum meruit to a claim by an
employee that he had been denied a contractual benefit.
At page 2396 Olney J observed—
“Although the Commissioner purported to assess the
respondent’s entitlement on the basis of quantum
meruit his obligation under the Act was of course to
“act according to equity, good conscience and the
substantial merits of the case without regard to technicalities or legal forms” (see section 26(1)(a)) which
is not necessarily the same as awarding the respondent payment calculated on the basis of quantum
meruit. In my opinion the Commissioner did in fact
observe the statutory direction I have quoted and this
is evidenced by his setting off against the amount
that would otherwise have been the respondent’s
entitlement of the air fare and a further amount which
can only be classified as damages for negligence.”
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126 A claim for quantum meruit may be made where a
contractual provision is unenforceable. The basis of a
claim for quantum meruit is the concept of unjust
enrichment and a claim for restitution (Pavey & Matthews
Pty Ltd v Paul (1986) 162 CLR 221). Whilst the common
law principles applying to quantum meruit have no
application to this matter, when regard is had to the
reasoning applied by the court in Belo Fisheries v
Froggett, it follows that—
(i) The Commission in making an order that an employee has been denied a benefit to which he is
entitled under a contract of service may have regard to the fact that the parties entered into a
contract to transfer shares and grant options to
Mr Saab (that is within jurisdiction as benefit
under a contract of employment) but cannot be
the subject of an order in the nature of specific
performance; and
(ii) Having made that finding it is to the Commission to exercise its discretion under s.26(1)(a) and
s.26(2) of the Act to make an order requiring
HotCopper Australia Ltd to pay a sum or sums
of money to Mr Saab, whereby the sums are calculated by the Commission after applying the
principles that apply at common law for assessment of damages which would include an
assessment of the loss of an opportunity to sell
shares at specified dates.
127 For these reasons I would dismiss the appeal. I observe
however that although I have concluded that the
Commissioner has not erred in declaring that the
Commission has jurisdiction and power to deal with the
claim, whether the Commission should make any order
sought by Mr Saab in respect of the 3,500,000 shares
referred to in the first paragraph of clause 4 of the contract
of employment in light of the call option in favour of Mr
Ron Gully is a matter that may require consideration by
the Commission.
COMMISSIONER S WOOD:
128 I have kindly had the benefit of reading the reasons for
decision of his Honour, the President and Commissioner
Smith. I agree that the appeal should be dismissed for the
following reasons.
129 I adopt the reasoning of Commissioner Smith and in doing
so would say the following. I concur with the reasoning
expressed by the President that the term “benefit” within
s.29(1)(b)(ii) should be given a generous interpretation.
The shares and options claimed are clearly expressed in
the contract and Mr Saab is entitled to these under his
contract of service. The shares and options not being a
benefit under an award or order. Similarly, as expressed
by the President, to not be able to convert the benefit to a
monetary value, as specific performance was conceded
to be not possible, would be against the intent of the Act
and would lead to the absurdity of a proven but
unrecoverable, denied contractual benefit.
130 Likewise I agree with the reasoning of the President, that
there is an interesting question, not before the Full Bench,
as to whether there was a denial of any benefit by the
appellant as opposed to an inability to transfer the shares
due to the employer’s constitution or some external rules.
131 The Particulars of Claim as expressed in clauses 4.1 to
4.7, 5 and 6 are all, in my view, best described as a claim
for a lost opportunity or lost chance. However, once the
“benefit” that is due under the contract, namely the shares
and options, has crossed the jurisdictional threshold then
a method for assessing value in accordance with the
Commission’s duty under s.26(1)(a) should be determined
and exercised. The remedy sought is no more than a
valuation of the benefit. I observe in particular the
reasoning of the Full Bench in Tony Welsh v Laurence
Hills (1982) 62 WAIG 2708 @ 2709 that—
“…where a claim under s.29(2)(b) is established the
Commission is empowered by s.23 to enquire into
and make an order relating to such matter, in the
exercise of its discretionary judgement, in accordance with the provisions of s.26 and in granting relief
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or redress the Commission is not restricted to the
specific claim made or to the subject matter of the
claim but of course without going to anything that
an individual may not bring to the Commission.”
132 Commissioner Smith in her reasoning refers to the
decisions in The Commonwealth v Amann Aviation Pty
Ltd (1991) 174 CLR 64 at 102-103; and Belo Fisheries v
Dennis Terence Froggett (1983) 63 WAIG 2394. Without
reciting again those passages referred to, I follow that
approach and adopt her reasoning.
133 Mr Saab is entitled to the monetary value of the benefit if
he can establish the value. Whether Mr Saab can establish
a value on the 3,500,000 shares conditioned by a callback
option by Mr Ron Gully by 16 February 2003 is another
issue, not for the Full Bench. The difficulty in this matter
appears, in part, to relate to the time of transfer of the
benefit and hence whether any profit may be derived. With
respect to the options, if the exercise price allows for no
profit then there would be no value, and there is no
buyback by the employer specified in the contract. That
is a matter for further evidence before the Commission.
It is not a matter for this appeal.
THE PRESIDENT—
134 For those reasons, the appeal is dismissed.
Order accordingly
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Reasons for Decision.
THE PRESIDENT—
1 This is an appeal by the abovenamed appellant employer,
brought pursuant to s.49 of the Industrial Relations Act
1979 (as amended) (hereinafter referred to as “the Act”),
against the decision by the Commission to stay
proceedings until the resolution of criminal proceedings
against the abovenamed respondent, Mr Warren Ian Jones,
the applicant at first instance, are resolved.
2 The decision, formal parts omitted, reads as follows—
“THAT the application to stay proceedings until the
resolution of the criminal proceedings against the
Applicant is granted.”
3

GROUNDS OF APPEAL
The appeal was brought on the following grounds—
“1. The learned Commissioner failed to follow, and
was error in distinguishing, the Federal Court decision in State of Western Australia v Bond
Corporation Holdings Ltd [1992] 114 ALR 275 and
failed to give due weight to the considerations that
prima facie a plaintiff (and therefore a fortiori a defendant) is entitled to have the action tried in the
ordinary course of the business and procedure of the
Court, and that it is a grave matter to interfere with
that entitlement by a stay of proceedings and that an
accused in criminal proceedings is not entitled as of
right to have a civil proceeding stayed because of
the possible or pending criminal proceeding.
2. The learned Commissioner failed to give due
weight to the detriment to the Respondent in that an
operating business will be subject to a contingent
liability of an indeterminate amount for an indeterminate period.
3. The learned Commissioner was wrong in law in
taking into account the Applicant’s statement that
he may discontinue the application of (sic) found
guilty in the criminal proceedings, because the statement was no more than a statement of intention and
was not binding on the Applicant.
4. If the decision was a finding (which is denied) the
matter is of such public importance that in the public interest an appeal should lie, because on the
precedent of this decision any employee dismissed
for theft or dishonesty and prosecuted over that conduct is entitled to lodge an unfair dismissal
application with the Commission and leave the proceedings in limbo for an indefinite period while the
criminal proceedings run their course, with the
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result that the employer is saddled with a contingent
liability of an unknown but potentially large sum of
money for an indefinite period of time creating financial uncertainty for the employer and upset and
worry for its principals. Every employer in Western
Australia is affected by the decision because no
employer is exempt from the risk of an employee
acting dishonestly and having to be summarily dismissed.
5. The appellant seeks the following decision in lieu
of that decision appealed from, namely, that the application to stay proceedings is dismissed.”
BACKGROUND
The abovenamed respondent, Mr Jones, alleged by an
application filed in the Commission on 8 January 2001
pursuant to 29(1)(b)(i) of the Act, that he had been harshly,
oppressively or unfairly dismissed from his employment
by the abovenamed appellant on 12 December 2000. He
claimed reinstatement or compensation. He was, of
course, required by s.29(2) of the Act to file his application
within 28 days from the date which he was terminated,
or he would be denied any remedy. (That is according to
current thinking. Whether an extension can be granted
remains an open question in my opinion.)
5 The appellant opposed the application at first instance
and filed an answer to that effect.
6 The Commission convened a conference for the purposes
of conciliating between the parties, at which no agreement
was reached. The applicant indicated his intention to have
the matter proceed to formal hearing and determination.
However, he asked that the matter be adjourned until
criminal proceedings which related to the circumstances
of the termination of his employment were dealt with by
the District Court.
7 The appellant, submitted that the matter should proceed
to hearing and that there would be detriment to the
appellant should it be required to await the outcome of
District Court proceedings. (It should be added that it
was common ground and Counsel for Mr Jones, Mr
Morison, informed the Full Bench that Mr Jones had,
since the decision appealed against was made, been
indicted on a charge of stealing from his employer.)
8 Mr Jones dealt with the matter on the basis that it was an
application to stay the proceedings of the Commission
and the Commissioner was referred to Myers v Myers
[1969] WAR 19 at 21. Mr Jones informed the Commission
at first instance that he had not yet received an indictment
or brief from the prosecution in the matter before the
District Court. He said, however, that the police witnesses
in the matter included the Managing Director of the
appellant, who had dismissed him (but he now has been
indicted (see supra)).
9 Mr Jones said that circumstances of the dismissal arose
from exactly the same factors that gave rise to criminal
proceedings. He said that there would be a requirement
in pursuing his claim to give evidence and put his case to
the Commission. To do this before putting his defence in
a court of criminal jurisdiction would have the effect of
eroding his right to silence. None of these facts were in
dispute before the Commission at first instance.
10 He referred to Civil Service Association of Western
Australia (Incorporated) v Director General, Department
of Transport 80 WAIG 2855 (FB).
11 Mr Jones admitted to the Commission at first instance
that reinstatement was potentially not an option and
therefore, if the application was successful, then the only
remedy to be considered would be for compensation.
Therefore, in dealing with issues before the Commission,
this matter could be readily accommodated. He said that,
if the criminal proceedings took their course and he was
found guilty, then he would, in all probability, discontinue
the matter before the Commission and that this would,
therefore, minimise any potential prejudice to the
appellant.
12 The appellant referred to the reasons for judgment of
French J in State of Western Australia v Bond Corporation
Holdings Ltd (1992) 114 ALR 275 at 296 to 297, where
4
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a number of considerations in cases similar to this were
referred to, as follows—
“(a) Prima facie a plaintiff is entitled to have his action
tried in the ordinary course of the procedure and
business of the Court.
(b) It is a grave matter to interfere with this entitlement
by a stay of proceedings, which requires justification on proper grounds.
(c) The burden is on the defendant in a civil action to
show that it is just and convenient that the plaintiff’s
ordinary rights should be interfered with.
(d) Neither an accused nor the Crown is entitled as of
right to have a civil proceeding stayed because of a
pending or possible criminal proceeding.
(e) The Court’s task is one of “the balancing of justice
between the parties”, taking account of all relevant
factors.
(f) Each case must be judged on its own merits, and it
would be wrong and undesirable to attempt to define in the abstract what are the relevant factors.
(g) One factor to take into account where there are pending or possible criminal proceedings is what is
sometimes referred to as the accused’s “right of silence”, and the reasons why that right, under the law
as it stands, is a right of a defendant in a criminal
proceeding.
(h) However the so called “right of silence” does not
extend to give such a defendant as a matter of right
the same protection in contemporaneous civil proceedings. The plaintiff in a civil action is not debarred
from pursuing action in accordance with normal rules
merely because to do so would or might, result in
the defendant, if he wished to defend the action,
having to disclose, in resisting an application for
summary judgment in the pleading of his defence,
or by way of discovery or otherwise, what his defence is likely to be in the criminal proceedings.
(i) The Court should consider whether there is a real
and not merely notional danger of injustice in the
criminal proceedings.
(j) In this respect factors which may be relevant include—
I. The possibility of publicity that might reach
and influence jurors in the civil proceedings;
II. The proximity of the criminal hearing;
III. The possibility of miscarriage of justice e.g.
by disclosure of a defence enabling the fabrication of evidence by prosecution witnesses,
or interference with defence witnesses;
IV. The burden on the defendant of preparing for
both sets or proceedings concurrently;
V. Whether the defendant has already disclosed
his defence to the allegations;
VI. The conduct of the defendant including his
own prior invocation of civil process when it
suited him.
(k) The effect on the plaintiff must also be considered
and weighed against the effect on the defendant in
which regard it may be relevant to consider the nature of the defendant’s obligation to the plaintiff: and
(l) In an appropriate case the proceedings may be allowed to proceed to a certain stage e.g. setting down
for trail (sic) and then stay it.”
13 The Commissioner applied the test set out by the
Commission, constituted by the President, in Civil Service
Association of Western Australia (Incorporated) v
Director General, Department of Transport (op cit) at
page 2856. In that case, I referred to and applied the dicta
of Steytler J in Martins and Others v Racing Penalties
Appeal Tribunal of Western Australia (unreported) (No
1190 of 1997) delivered 10 October 1997 (Supreme Court
of WA)(FC) (hereinafter referred to as “Martins Case”)
(Kennedy J agreeing), where His Honour said at pages
9-10—
“In Edelsten v Richmond (1987) 11 NSWLR 51
Hope JA (with whom Priestley and Clarke JJA were
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relevantly in agreement), at p58, stressed the principle that the general law protects the right to silence
“most jealously”. It is for that reason that the privilege against self incrimination “can only be abrogated
by the manifestation of a clear legislative intention”
(Hamilton v Oades (1989) 166 CLR 486 at 495, per
Mason CJ). In Hamilton v Oades Deane and
Gaudron JJ said, at 502-3—
“The public examination on oath or affirmation of a person charged with an indictable
offence on matters with which the charge is
concerned will ordinarily be viewed as seriously and unfairly burdensome, prejudicial or
damaging if for no reason other than that it
will ordinarily be viewed as constituting a real
risk to the fairness and integrity of the trial of
that charge. That is so whether or not the examination involves questions the answers to
which have a tendency to incriminate.”
It seems to me that the same holds true in a case
such as this, in which the evidence is not on oath or
affirmation but in which access to the transcript could
readily be obtained by the prosecuting authority. Nor
does it seem to me to matter, for present purposes,
whether the offence charged or, as in this case, having the potential to be charged, is or is not indictable
(although a different view appears to have been taken,
in this respect, by Southwell J in Lee v Naismith &
Ors [1990] VR 235 at 239).
In Edelston v Richmond, supra, at 59, Hope JA
said—
“Views have been expressed and implemented
that so long as related criminal proceedings
may be instituted or are pending, it is generally undesirable that disciplinary proceedings
should be dealt with: Re a Solicitor (1938) 55
WN (NSW) 110; Re Levy; Ex parte Incorporated Law Institute of New South Wales (1887)
8 LR (NSW) 347. A possibly stronger view
was expressed by McHugh JA in Herron v
McGregor (1986) 6 NSWLR 246 at 266 that,
while criminal proceedings are pending, it was
only proper that disciplinary proceedings
should not be brought on for hearing.”
Hope JA went on to say (ibid) that the views to which
he referred did not appear to have been based on any
power to compel witnesses to give incriminating
answers.”
14 The Commissioner then decided to stay the matter until
the criminal proceedings against Mr Jones had been
“resolved”.
ISSUES AND CONCLUSIONS
15 Mr Morison, who appeared for the appellant, quite
correctly conceded that this was an appeal against a
decision of the Commission at first instance, as defined
in s.7 of the Act, which was a “finding”, as that is defined
also in s.7 as follows—
““finding” means a decision, determination or ruling made in the course of proceedings that does not
finally decide, determine or dispose of the matter to
which the proceedings relate”
16 Accordingly, the appeal simply could not lie under s.49
of the Act unless, in the opinion of the Full Bench, the
matter was of such importance that, in the public interest,
an appeal should lie (see s.49(2a) of the Act).
17 The Full Bench heard full arguments.
18 If the appeal were competent, a question to which I will
return later in these reasons, then it was an appeal against
a discretionary decision, as that is defined in Norbis v
Norbis (1986) 161 CLR 513 (see also Coal and Allied
Operations Pty Ltd v AIRC (2000) 74 ALJR 1348 (HC)).
The Commission at first instance exercised a discretion,
purportedly pursuant to s.27 of the Act, to stay
proceedings.
19 I doubt that the Commission, constituted by a single
Commissioner, has power under s.27 to stay proceedings.
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The power conferred is a power to adjourn, pursuant to
s.27(1)(f) of the Act. Whether there is a power to stay
pursuant to s.27(1)(v) of the Act, which I rather think
there might be, was not a question before the Full Bench
on this appeal. However, that point was not in issue. It is
unnecessary to decide it and, however the order could be
categorised, it had the effect of staying the proceedings
instituted by Mr Jones until the resolution of criminal
proceedings against him, which, on all of the evidence,
were being put in train.
20 I would observe at the outset that the Full Bench is not
bound, with respect, by what was decided by French J in
State of Western Australia v Bond Corporation Holdings
Ltd (op cit). It is bound, however, by the reasons for
judgment of the Full Court in Martins Case, if this case is
not distinguishable.
21 There are a number of matters to consider—
(a) First, this is a case where the applicant himself sought
to have his action delayed.
(b) This is not a case where a “plaintiff” is being denied
his/her right to proceed. This is a case where the
plaintiff says that detrimental circumstances presently deny him his right to proceed and that the
Commission should recognise that.
(c) There was little likelihood that reinstatement would
be sought as a remedy, particularly when the delaying of that remedy being granted, if it were to be
granted, makes the granting of such a remedy even
less likely.
(e) The payment of a remedy in compensation is not
such a serious problem to contemplate or budget for,
for the employer, as providing for a possible reinstatement or re-employment would be. That
detriment was far less than any which might be suffered by Mr Jones.
(f) If this case were required to be prosecuted before
criminal proceedings were completed, there would
inevitably be an issue as to the justification of the
dismissal and a crucial issue was the question of
whether there was stealing or not and/or the nature
of the acts complained about. Mr Jones would be
cross-examined, most probably, in these matters,
even if he were not required to meet them in evidence-in-chief, which, in my opinion, is also
probable. He would probably be required to give
answers which might incriminate him or, at least, no
assurance was given to the Full Bench that he would
not.
(g) It would not affect matters merely because the offence had the potential to be charged (see Martins
Case (op cit) at pages 9-10 per Steytler J (Kennedy J
agreeing)). In any event, the Full Bench was informed, by consent, that Mr Jones had now been
indicted on a stealing charge or charges.
(h) The law protects the right to silence most jealously
(see Martins Case (op cit) and Hamilton v Oades
(1989) 166 CLR 486 at 495 per Mason CJ and at
502-503 per Deane and Gaudron JJ).
(i)
(i) I refer to the passage cited by Steytler J from
the judgment of Deane and Gaudron JJ in
Hamilton v Oades (HC)(op cit). The examination, by oath or affirmation, of a person
charged with an indictable offence (or, in my
opinion, of a person at risk of being so
charged) is ordinarily to be viewed as seriously and unfairly burdensome, prejudicial or
damaging. That patently was a vital consideration in this case.
(ii) It quite clearly presents a real risk to the fairness and integrity of the trial of that charge.
(iii) That is clearly the case whether incriminating
questions are asked or not. In this case, vitally too, that such questions would be asked
was probable, in my judgement.
(iv) That was clearly going to be the case here,
where there would be examination at the
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hearing on oath or affirmation in the Commission (see s.33(1)(e) of the Act). It was
manifestly open to so find.
(j) The consideration, as it was laid down in Martins
Case (op cit) and followed in Civil Service Association of Western Australia (Incorporated) v Director
General, Department of Transport (FB)(op cit), was
the paramount consideration for the Commission,
namely to preserve the integrity and fairness of the
trial process and not permit self incrimination or the
risk thereof or invade the right to silence.
(k) It mattered not that these were not disciplinary proceedings, as was the case in Martins Case (op cit) or
Civil Service Association of Western Australia (Incorporated) v Director General, Department of
Transport (FB)(op cit). That is simply irrelevant.
These would be proceedings on oath or affirmation.
(l) Presently, if comparative detriment were a consideration, which it is not, Mr Jones is already suffering
the detriment of pursuing his remedy in compensation. To not grant the stay would add to the detriment
of risking the fairness and integrity of his trial and/
or requiring him to incriminate himself.
(m) I would emphasise that that risk and requirement is
enough, in any event, to justify the order made, on
the authority of Martins Case (op cit). Insofar as the
judgment in State of Western Australia v Bond Corporation Holdings Ltd (op cit) differs, as it does, I
do not follow it.
(p) I would also add, insofar as it might be relevant
(which it is not), given the ratio in Martins Case (op
cit), it remained and remains open to the appellant
to vary or discharge the order at first instance at any
time, if it can establish that that ought to be done.
For all of those reasons, it was open to find as the
Commissioner did. There was no miscarriage in the
exercise of her discretion established, as the appellant
was required to do, on the principles laid down in House
v The King [1936] 55 CLR 499 (see also Gromark
Packaging v FMWU 73 WAIG 220 (IAC)).
In any event, I would make the following further
findings—
(a) This was a decision which was open to variation or
discharge by either party, that not having been excluded by the Commission in its order.
(b) The matter was stayed only and the Commission was
not functus officio.
(c) The Commissioner at first instance applied an authority of this Commission, which authority relied
on well established binding authority of the High
Court, the Full Court of the Supreme Court of this
State and very persuasive authority from the New
South Wales Court of Appeal.
The decision was a decision akin to an interlocutory
decision (one which was variable and dischargeable)
which should not be lightly interfered with by the Full
Bench and, in any event, one made on well established
authority. There was no question of such importance that,
in the public interest, the appeal should lie, for those
reasons (see Hamersley Iron Pty Ltd v ASMWU (1989)
69 WAIG 1024 (FB); Mt Newman Mining Co Pty Ltd v
AWU (1986) 66 WAIG 1925 (FB); and RRIA v AMWSU
(1989) 69 WAIG 1873 (FB)). That, in my opinion, should
be the opinion of the Full Bench.
Accordingly, I would dismiss the appeal as incompetent.
Alternatively, the appeal is not made out, the
Commissioner not having erred in the exercise of her
discretion. For those reasons, I agreed to dismiss the
appeal.

CHIEF COMMISSIONER W S COLEMAN—
26 I have had the benefit of reading the reasons for decision
of His Honour the President with which I agree.
27 The Commissioner’s order in the first instance did not
dispose of the application alleging unfair dismissal. The
decision not to proceed further to hear the matter until
“resolution of the criminal proceedings against the
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applicant” (the respondent before the Full Bench)
amounted to a finding as defined in Section 7 of the Act.
As such it was incumbent on the appellant to show that
the decision not to hear the substantive application was
of such importance that in the public interest an appeal
should lie.
In this respect the appellant submitted initially that the
decision was a decision of law. However, it was
subsequently conceded that the order gave effect to a
finding. It was submitted that the matter was of such
public importance that in the public interest an appeal
should lie “because on the precedent of this decision any
employee dismissed for theft or dishonesty and prosecuted
over that conduct is entitled to lodge an unfair dismissal
application and leave the proceedings in limbo for an
indefinite period while the criminal proceedings run their
course, with the result that the employer is saddled with
a contingent liability of an unknown but potentially large
sum of money for an indefinite period of time creating
financial uncertainty for the employer and upset and worry
for its principals.”
In the first place, an application pursuant to Section
29(1)(b)(i) of the Act does not leave a matter “in limbo”.
Once lodged in compliance with the Regulations a course
of action is set in train for the disposition of the matter.
Second the Act specifies the limit to which compensation
can be awarded by the Commission upon the
determination that a dismissal has been harsh, oppressive
or unfair in circumstance and where reemployment or
reinstatement is impracticable. Any contingent liability
is not unlimited.
The prospect of criminal as well as civil proceedings are
not infrequently associated with matters before the
Commission under Sections 29(1)(b)(i) and (ii) of the
Act. The Full Bench in Hamersley Iron Pty Ltd v
Amalgamated Metal Workers and Shipwrights Union of
Western Australia and Others (1989) 69 WAIG 1024 at
1025 noted what had been said by the High Court in
Contender 1 Limited v LEP International Pty Ltd (1988)
63 ALJR 26. An appellant Court will exercise particular
caution in undertaking to review a decision on a matter
of practice or procedure. In this respect the Full Bench in
the Hamersley Case (op cit) noted that “the common and
ordinary sense of ‘practice’ is the rules that make or guide
the cursus curiae and regulate the proceedings of a cause
within the walls of the Court itself. As to ‘procedure’ this
has a wider meaning; it “includes the whole course of
practice, from the issuing of the first process by which
the suitors are brought before the Court to the execution
of the last process on the judgement”—per Erle CJ in
Attorney General v Sillem (1863) 2 H & C 431, at 627.”
The Full Bench went on to note what was stated in White
v White (1947) ALR 342 at 344.
“In the appropriate context it comprehends all steps
necessary to be taken in litigation for the establishment of a right in order that the right may be
judicially recognised and declared in such manner
as well as enable the party asserting the right legally
to enjoy it; it covers not only the acts of the Judges
of the Court, but also the acts of officers of the Court
which are necessary to give effect to judicial pronouncements.”
The issue as to whether an application should or should
not proceed before proceedings are a possibility or have
commenced or are finalised in another jurisdiction comes
within the practice and procedures of the Commission
constituted in the first instance.
There is nothing to excite the public interest and the appeal
should not lie.
In the alternative if the appeal should lie I agree for the
reasons expressed by the Honourable President that it
should be dismissed. The Commission addressed the issue
on the basis of authority which has been set down by the
Honourable President in Civil Service Association of
Western Australia Inc v Director General Department of
Transport [2000] 80 WAIG 2855. The Commission was
satisfied that for the respondent to have been required to
pursue the matter before the Commission at this stage
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would have the potential to seriously undermine his rights
in respect of criminal proceedings. In reaching this
conclusion the Commission took into account the
inconvenience and detriment to the appellant that may
result from proceedings being delayed.
34 The Commissioners discretion was not shown to have
miscarried.
COMMISSIONER S WOOD—
35 I have read the reasons for decision of His Honour the
President. I agree with those reasons and have nothing to
add.
THE PRESIDENT:
36 For those reasons, the appeal was dismissed.
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Order.
THIS matter having come on for hearing before the Full Bench
on the 25th day of September 2001, and having heard Mr I A
Morison (of Counsel), by leave, on behalf of appellant and
Mr S R Sirett (of Counsel), by leave, on behalf of the respondent, and the Full Bench having determined that the appeal
should be dismissed, and reasons for decision will issue at a
future date, it is this day, the 25th day of September 2001,
ordered that appeal No. FBA 43 of 2001 be and is hereby
dismissed.
By the Full Bench.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
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Reasons for Decision.
THE PRESIDENT—
1 These are the joint reasons for decision of the President
and Commissioner Smith.
2 This is an appeal brought by the abovenamed appellant,
Ms Julia Mary Temby, against the decision of the
Commission, constituted by a single Commissioner, in
matter No 1927 of 2000 and is an appeal against part of
that decision only.
GROUNDS OF APPEAL
3 The grounds of the appeal appear at page 2 of the appeal
book (hereinafter referred to as “AB”) and are as
follows—
“In determining the amount of compensation to be
paid to the appellant the Commission erred in that
it—
1. failed to adopt a proper approach to the assessment of compensation, namely, by first assessing
the loss suffered by the appellant in consequence
of the wrongful termination of her employment
and then taking into account the appellant’s efforts to find employment and then exercising its
discretion to award the appellant an amount of
compensation which, as far as possible, compensated the appellant for her actual loss.
2.1 assessed compensation on a wrong basis, namely,
by reference to his view that the appellant would
not have continued indefinitely in the employment of the respondent;
2.2 held that the probability was that employment
may not have continued more than about three
months from when it actually terminated, when
in actuality, and in line with normal and reasonable practice it would have continued until the
appellant was able to secure alternative commensurate employment;
2.3 awarded the sum of $6,000.00, in the Commissioner’s calculation 3 months’ salary totalling
$8,660.00, less the amount earned in the interim,
which was in actuality non-existent in that 3month period.
RELIEF
The appellant claims that the Commission ought to
have awarded the equivalent of 6 months’ remuneration, plus any associated employer superannuation
contribution due for that period of time, less any
amount earned in the interim, being the maximum
capable of being awarded within the Commission’s
jurisdiction.”

4
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The order appealed against, formal parts omitted, reads
as follows—
“1. DECLARES that Ms J Temby was harshly, oppressively and unfairly dismissed from her
employment by the respondent on or about 9
November 2000;
2. DECLARES that the reinstatement of Ms Temby
is impracticable;
3. ORDERS the respondent to pay to Ms Temby
within 21 days of the date of this order the sum
of $6,000.00 less any amount payable to the Commissioner of Taxation pursuant to the Income Tax
Assessment Act 1936 and actually paid.”
BACKGROUND
5 At all material times, the abovenamed appellant, Ms
Temby was employed by the respondent as its
Administration/Training Manager and IT Network
Administrator. Her employment commenced with the
respondent on or about 18 June 1998 and came to an end
on or about 7 November 2000.
6 Ms Temby brought an application to the Commission
pursuant to s.29(1)(b)(i) of the Industrial Relations Act
1979 (as amended) (hereinafter referred to as “the Act”)
alleging that she had been harshly, oppressively or unfairly
dismissed by the respondent at or about 7 November 2000.
The respondent denied that Ms Temby had been unfairly
dismissed and, indeed, denied that there was a dismissal
at all, for the purposes of the Commission’s jurisdiction
under the Act.
7 For some time, Ms Temby had complained to the General
Manager of the respondent, Mr Ian King, that she was
having considerable difficulties in her working
relationship with another manager of the respondent, Mr
Mark Collett. She expressed concerns to Mr King that
Mr Collett was “playing power games” with her by
utilising staff who reported to her without her approval;
on at least one occasion being rude and aggressive towards
her, and generally treating staff members of the
respondent in a poor fashion.
8 Ms Temby gave evidence that Mr Collett was aggressive
and overbearing and seemed to have difficulty dealing
with female employees. She said that Mr King assured
her that he would take steps to bring these matters to Mr
Collett’s attention and that he would make Mr Collett
aware of sensitivities in dealing with other staff members.
In particular, Mr King would tell Mr Collett that he should
ensure that he would consult with Ms Temby, at least as
a matter of courtesy, in the event that he required some
assistance from any staff member who was accountable
to Ms Temby. According to Ms Temby, these approaches
to Mr Collett had little effect because of his attitude and
behaviour in the workplace, which did not change.
9 On or about Friday, 27 October 2000, Mr King was
in Perth. Mr Collett had made arrangements with Mr
King for him to utilise the services of the respondent’s
receptionist, Ms Marion Tranter, who reported to Ms
Temby in the Employment Services division of the
respondent, for which Mr Collett was responsible. Mr
Collett had never mentioned this to Ms Temby. Ms
Tranter went to see Ms Temby to advise her of the
arrangement.
10 Ms Temby said that she “saw red” when she was told this
and as a result of the prior incidents and the lack of any
tangible change in Mr Collett’s behaviour. Ms Temby
immediately went to see Mr Collett and told him that,
until he had discussed it with her, it was not acceptable
for him to redeploy her staff. She also protested to him
that it was unfair for him to have the employee in question,
Ms Tranter, advise her of the arrangement.
11 It was common ground that a verbal altercation then took
place between Ms Temby and Mr Collett about this matter.
Ms Tranter, who was close by, gave evidence that there
was “yelling from both Mark and Julia. It sounded like
there were things being thrown in the office.” Ms Temby
then left Mr Collett’s office and returned to her own,
followed by Mr Collett. The argument continued in that
office, according to Ms Tranter.
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12 Following this, Ms Temby gave evidence that she rang
Mr King and left a message on his voicemail, telling him
that she was resigning and that she “could not continue
to work with that animal anymore”.
13 Mr King gave evidence that, when he received the
telephone message from Ms Temby, he could tell that
she was extremely upset from the tone of it and he rang
her back approximately fifteen minutes later. He said
that she was still very angry.
14 Whilst there was some conflict in the evidence between
the various witnesses as to the time which may have
elapsed from the initial altercation between Ms Temby
and Mr Collett and when she made the telephone call to
Mr King, it was quite clear that, from the evidence of Mr
King, when he finally spoke to Ms Temby, she was still
extremely upset.
15 The Commissioner at first instance regarded this as
significant. It was Ms Temby’s evidence that, when Mr
King spoke to her, he tried to calm her down and told her
“not to do anything silly”. He said that he would meet
her on the following Monday when he was back in Albany
“to sort everything out”.
16 On the Monday morning, Mr King and Ms Temby met
and she outlined the events of the previous Friday
afternoon. She told Mr King that she desperately did not
want to resign. She said that she did not see any choice
because of the behaviour of Mr Collett in his domineering
and bullying behaviour to her and other staff members.
She said that again Mr King said to her not to do anything
further and give him some time to resolve the situation.
17 Mr King’s evidence was that, after discussing the incident
and the working relationship between Ms Temby and Mr
Collett, there was discussion between them as to a proper
handover in relation to the traineeship work, the
responsibility of Ms Temby. Mr King said that he told
Ms Temby that he would advise the Chairman of the
respondent of the discussion and her resignation. Mr
King gave evidence that, during the conversation with
Ms Temby, she requested her job back. He said that he
would need to speak with the Chairman of the respondent.
It was also Mr King’s evidence that he regarded Ms Temby
as a very good employee. He was not in any way critical
of her performance or conduct in the workplace and told
the Chairman of the respondent that he would have Ms
Temby back in employment.
18 Ms Temby gave evidence that, on the next day, Tuesday,
she again told Mr King that it was not her intention to
resign and she had concerns about the trainees
undertaking traineeships arranged by the respondent and
for which she was responsible.
19 The evidence, according to the Commissioner at first
instance, was not clear about what occurred next, but it
appeared that thereafter, Ms Temby continued to work
until on or about 10 November 2000 when she was
notified by her husband that a substantial sum of money
had been deposited into their joint account on the previous
day. Ms Temby queried this with Mr King who advised
her that this was her termination payment, given that she
had resigned.
20 Ms Temby said that this stunned her as she was clearly
under the impression that she had rescinded her
resignation with the acquiescence of the respondent and
that Mr King had taken steps to resolve the working
relationship between her and Mr Collett. It was also her
evidence that, as far as she had been led to believe, her
resignation, if there was a resignation, had not been
“accepted” by the respondent.
21 It appeared, too, on the evidence, that Ms Temby, after
discovering the payment into her bank account, continued
to do some further work for the respondent up until on or
about 13 November 2000.
22 Ms Temby gave evidence as to other employment she
had undertaken since leaving the respondent, which
included part-time employment with a building company
on and from 21 February 2001. She continued to work
in this position until about 4 May 2001, when she was
retrenched because of a downturn in the industry. She
had earned, she said, $3,364.53 in this employment.
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FINDINGS AT FIRST INSTANCE
23 The Commissioner found on the evidence that there was
a significant degree of conflict in the workplace between
Ms Temby and Mr Collett.
24 From all of the evidence and, in particular, that of Mr
King, the Commissioner found that, predominantly (our
emphasis), the difficulties were caused by Mr Collett’s
manner and approach in dealing with Ms Temby and her
staff. The Commissioner was not persuaded that this was
an entirely one-sided affair, observing that, on the
evidence, both Ms Temby and Mr Collett were both strong
willed individuals. Both expressed their opinions very
assertively and Ms Temby “called a spade a spade”. There
was an underlying conflict of personalities between both
of them.
25 As to the events of Friday, 27 October 2000, the
Commissioner was satisfied, on the evidence, that a
substantial verbal altercation occurred between Ms Temby
and Mr Collett because of the proposed redeployment of
Ms Tranter to Mr Collett’s area of responsibility. This
altercation led to Ms Temby being in a highly emotional
state, variously expressed as “very angry”, “a screaming
match”, “uncontrollable rage”, etc. It was manifestly
clear, on the evidence, that Ms Temby was in an extremely
emotionally charged state and that, in this state, she
telephoned Mr King who was then off the premises.
26 The Commissioner found that Ms Temby’s anger had not
receded at that time when she left a voice message for Mr
King, saying that she was resigning. Ms Temby, some
fifteen minutes later, was still in a highly charged
emotional state when Mr King returned her telephone
call and discussed the incident with her. The
Commissioner also was satisfied and found that Mr King,
during the telephone conversation, told her to do nothing
further until he returned to Albany on the following
Monday and discussed these matters with her.
27 The Commissioner found that there was no indication at
the time that there was any acceptance by Mr King of Ms
Temby’s resignation and, indeed, on the contrary, he was
satisfied that indications were all the other way. He was
also satisfied, on the evidence, that Ms Temby clearly
further recanted in relation to her earlier intention to resign
on the following Tuesday.
28 This case threw up the not infrequent question arising in
proceedings of this kind, namely, whether the applicant
truly resigned voluntarily and of her own free will or
whether she was dismissed.
29 The Commissioner considered that Ms Temby did not
truly resign but was dismissed. As to precisely when the
dismissal was effected, this is a matter which was not
entirely clear on the evidence. It seemed to the
Commissioner that the most likely date that the dismissal
was effected was the date upon which Ms Temby received
her termination payments into her bank account, namely
9 November 2000.
30 The Commissioner then turned to consider whether the
dismissal was harsh, oppressive and unfair and found that
it was. He then ordered compensation in the amount set
out in the order.
ISSUES AND CONCLUSIONS
31 This appeal raised a short point dealing with the quantum
of compensation assessed and ordered to be paid by the
Commissioner at first instance. Relevantly, the
Commissioner applied the principles outlined by the Full
Bench in Bogunovich v Bayside Western Australia Pty
Ltd 79 WAIG 8 (FB) in assessing compensation. He was
satisfied and found that Ms Temby had mitigated her loss.
Ms Temby claimed compensation in the order of some
$18,762.12, being an amount equal to six months’ loss
of salary, less the monies which she was found to have
earned, which amount appears above.
32 In approximately mid August 2000, as the Commissioner
found, Ms Temby advised Mr King that she was
considering her future as an employee of the respondent
and had applied for employment elsewhere. At that time,
she had complained to Mr King about difficulties which
she was having with Mr Collett (see page 22(AB)).
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33 There was, as the Commissioner also correctly found,
considerable evidence of the substantial animosity
between Ms Temby and Mr Collett which culminated in
the angry altercation between them on 27 October 2000,
which, in turn, was the direct cause of Ms Temby’s
dismissal.
34 As a result, the Commissioner found, based on all of the
evidence, first, that Ms Temby would not have continued
indefinitely in the employ of the respondent. The likelihood
of ongoing employment, the Commissioner found, is a
relevant consideration in assessing compensation for loss.
Whilst the error is not fatal, that, in our view, expresses the
nature of the likelihood of ongoing employment
erroneously. The likelihood of the employment continuing
or not is not a matter relevant to compensation, but to the
necessary finding as to loss and the quantification thereof.
In making a finding as to loss, if there is a claim for future
loss, then the appellant must establish as a fact, on the
balance of probabilities, that loss.
35 In our opinion, there were ample facts from which an
inference might be drawn that it was more probable than
not that Ms Temby would not remain in the respondent’s
employ. What was clear was this. As far back as August
2000, Ms Temby was seeking other employment and, as
the Commissioner properly found, was complaining about
Mr Collett’s conduct, namely that he was aggressive and
overbearing and seemed to have difficulty dealing with
fellow employees. This clearly remained a problem until
the angry altercation of 27 October 2000. At that time,
she fully intended to resign.
36 Subsequently, of course, Ms Temby, on 30 and 31 October
2000, affirmed that she would not resign. It is a reasonable
inference that, had she not been dismissed, she may well
not have remained beyond three months, on the balance
of probabilities. It is a fair inference that, because of
their attitude to each other, it could not be said that she
would not resign if there were another contretemps
between her and Mr Collett, particularly given her reaction
on and after 27 October 2000 when she had to be
persuaded not to resign and, given that, there was no
evidence of a change in her attitude to Mr Collett or to
his attitude.
37 The effect of Mr Collett’s conduct and what was the
employer’s duty to restrain him was not raised and, if it
had, was probably more relevant to the question of
unfairness. We would observe that, in particular, bullying
in the workplace might be regarded, if it has the potential
to cause psychological injury as it so often does, as
creating an unsafe system of work.
38 The Commissioner erred only by reducing the amount
claimed.
39 We are not satisfied that an allowance should be made
for superannuation in this case, and, in any event, it was
not claimed at first instance.
40 We note that the Commissioner reduced the amount he
found as the loss suffered as a result of the unfair dismissal
by the amount of the earnings of Ms Temby in post
dismissal employment. However, as Mr Rea, for the
respondent, virtually conceded, the amount should not
have been deducted. We agree. Once the Commission
found, and found correctly, that Ms Temby would have
been employed for three months before any unfair
dismissal was effected, then she would have earned an
extra three months’ salary. In any event, what she earned
after termination was not earned during the three month
period during which the contract would have remained
on foot had she not been dismissed. Accordingly, what
she earned after should not be set off against an amount
of the proven loss.
41 Accordingly, the amount of $2,660.00, although it differs
from an earlier finding of the Commission, reflects a final
finding and was not challenged by either party, and should
be included as part of the finding of loss and of the amount
of compensation to be awarded.
42 In our opinion, the figure properly established as a loss
and properly awarded as compensation is $8,660.00. We
therefore upheld the appeal to that extent, but otherwise
dismiss it.
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COMMISSIONER S WOOD—
43 I have read the reasons for decision of His Honour the
President. I agree with His Honour and have nothing
further to add.
THE PRESIDENT—
44 For those reasons, the appeal was upheld and the decision
at first instance varied.
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Decision
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Appeal upheld and decision at first
instance varied.
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_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full
Bench on the 13th day of September 2001, and having heard
Ms J M Temby on her own behalf as appellant, and Mr E P
Rea, as agent, on behalf of the respondent, and the Full Bench
having determined the matter, and reasons for decision to issue at a future date, it is this day, the 13th day of September
2001, ordered as follows—
(1) THAT appeal No. FBA 39 of 2001 be and is hereby
upheld.
(2) THAT the decision of the Commission in matter No.
1927 of 2000 made on the 12th day of June 2001 be
and is hereby varied by deleting the figure
“$6,000.00” in Order (3), and substituting therefor
the figure “8,660.00”.
(3) THAT appeal No. FBA 39 of 2001 be and is otherwise dismissed.
By the Full Bench,
(Sgd.) P.J. SHARKEY,
[L.S.]
President.
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Reasons for Decision.
THE PRESIDENT—
1 These are the unanimous reasons for decision of the Full
Bench.
2 This was an application by two organisations, The
Construction, Mining, Energy, Timberyards, Sawmills
and Woodworkers Union of Australia—Western
Australian Branch (hereinafter referred to as “the
CMETSWU”) and The Western Australian Builders’
Labourers, Painters & Plasterers Union of Workers
(hereinafter referred to as “the BLPPU”).
3 The application, which was filed on 20 July 2001 in this
Commission, was an application which sought authority
to register, pursuant to s.72 of the Industrial Relations
Act 1979 (as amended) (hereinafter referred to as “the
Act”), a new organisation, “The Construction, Forestry,
Mining and Energy Union of Workers”. Such an
application is often referred to in shorthand as an
application for amalgamation.
4 The applicants are both organisations registered in this
State pursuant to the Act. Both are organisations,
therefore, as that word is defined in s.7 of the Act.
Application for Leave to Intervene and/or Object
5 Substantially out of time, three persons sought, pursuant
to a Notice of Intention to seek leave to Intervene which
was handed to the Commission by their Counsel on 26
September 2001, the day of the hearing of the
abovementioned application, to intervene in the matter
and/or object to the application. The applicants concerned
were Mr Douglas Ashcroft, Mr John Rudge and Mr Tony
Lovett. We were not advised of, nor does their application
bear, their full names.
6 It was common ground that all of those gentlemen are
officers in the Forest and Forest Products Division of the
Construction, Forestry, Mining and Energy Union
(hereinafter referred to as “the CFMEU”), which is a
federally registered organisation. Mr Ashcroft and Mr
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Rudge are office bearers in that body and Mr Lovett is a
national organiser with that body. It was also common
ground that none of those gentlemen is a member of the
applicant CMETSWU.
7 The facts of the matter were these. The CFMEU (the
Federal body) is not, by any order of this Commission,
the counterpart Federal body of the CMETSWU. Its links,
therefore, are informal. Further, as was undenied, this
was therefore an application to intervene in an application
pursuant to s.72 of the Act by officers of a Federal body,
purporting to represent members of a State body whom
they asserted were not being properly represented; and
whom they have or had no right to represent.
8 The fact of the matter is, of course, as Mr DrakeBrockman, on behalf of the applicant organisations,
uncontradictedly informed us, by reference to the rules
of the CMETSWU, that divisions, whether Forest and
Forest Products Division or other, in the State
organisation, were abolished by amendments to the rules
in 1995. In any event, if there is difficulty with the
application to amalgamate in the minds of members of
the applicant CMETSWU, then they had the opportunity
to object and none did.
9 Applying the principles laid down in Gairns and Dempsey
v RANF 69 WAIG 2343 and in R v Ludeke and Others;
Ex parte Custom Officers’Association of Australia, Fourth
Division 155 CLR 513, the Full Bench decided that there
was insufficient interest to support either an objection or
an intervention, assuming that both were competent,
which it was not necessary to decide on this occasion.
10 Officers of a Federal body which have no connection
under this Act to the members of the applicant
organisation and no right to purport to represent them in
this Commission have no interest in this case at all in
being heard and certainly insufficient interest. The
application, therefore, to be heard as objectors or
interveners was quite out of time, had no merit and was
dismissed.
Statutory Requirements
(a) Under s.72 of the Act, two or more organisations
may apply for the registration of a new organisation. That is what occurred here.
(b) The rules of the proposed new organisation must be
such that the only persons eligible for membership
of the new organisation will be persons who, if the
amalgamating organisations had remained in being,
would have been eligible for membership of at least
one of the amalgamating organisations. The Full
Bench is satisfied, on a careful scrutiny of the rules
of the applicants, the proposed new rules, and on
the submission of Counsel for the applicants, that
that is the case and that s.72(1) of the Act is thereby
complied with in that respect.
(c) The application bears the signatures of the President of both applicant organisations and the Secretary
Principal Executive Officer of both, with the Common Seals of both organisations affixed. The
application complies, therefore, in that respect, with
s.72(2) of the Act.
(d) The provisions of Part II Division 4 of the Act apply, with modifications, such as are necessary to and
in relation to the registration of an organisation under this section.
(e) S.53 and s.54 of the Act do not apply because the
organisations applying for registration are not unregistered. However, the total number of members
who will form part of the new organisation, according to the affidavit of Ms Peta Anne Arnold, sworn
24 September 2001 and filed herein (exhibit 5), totalled 8,382.
(f) Pursuant to and in compliance with s.55(1) of the
Act, the applicant organisations have filed a list of
officers of the new organisation with their addresses,
three copies of the rules and the prescribed form of
application.
(g) The Registrar has published in the Western Australian Industrial Gazette (hereinafter referred to as “the
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(h)
(i)

(j)

(l)

(m)

(n)
(o)
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Gazette”) a notice of the application and a copy of
such rules as relate to the qualifications of persons
for membership and a notice that any person who
wishes to object should file a Notice of Objection.
The requisite notice was published in the Gazette 81
WAIG 2479 on 22 August 2001 (exhibit 7).
This application was listed for hearing on 26 September 2001, which was the date notified in the
Gazette and is therefore listed after the expiration of
thirty days from the date of issue of the Gazette in
which the notice required to be published was published (see s.55(3) of the Act).
The Full Bench was satisfied, on a careful consideration of the evidence, which included affidavits
by Ms Peta Anne Arnold, Mr Kevin Noel Reynolds,
the Secretary of the applicant BLPPU (exhibit 6B),
and Mr Joseph McDonald, the Secretary of the applicant CMETSWU (exhibit 6A), that—
(i) The application had been authorised in accordance with the rules of both organisations.
(ii) That reasonable steps had been taken to adequately inform the members—
(1) Of the intention of the organisation to
apply for registration.
(2) Of the proposed rules of the organisation.
(3) That the members or any of them might
object to the making of the application
or to those rules or any of them by forwarding a written objection to the
Registrar.
The Full Bench was satisfied, too, on the evidence,
that, having regard to the structure of the organisation and many other relevant circumstances, the
members had been afforded a reasonable opportunity to make such an objection (see s.55(4)(a), (b)
and (c) of the Act).
The Full Bench was satisfied, in particular, on the
evidence—
(i) That the Executive Committee of the applicant CMETSWU convened a Special General
Meeting of the CMETSWU;
(ii) That such meeting was properly advertised in
the West Australian newspaper;
(iii) That, at a quorate Special General Meeting
held on 2 July 2001, the amalgamation resolutions were carried unanimously;
(iv) That, on 3 July 2001, a notice was sent by
mail to every member of the CMETSWU at
his address (save and except for a few members whose addresses were incomplete or not
ascertainable) which gave notice of the passing of the resolution, advised those provisions
in sufficient detail for the amalgamation, and
gave notice of the ability of members to object by sending a requisite objection in writing
to the Registrar.
(v) That exactly the same steps were followed,
according to the affidavit of Mr Kevin Noel
Reynolds, by the applicant BLPPU on the
same dates.
(vi) That, in fact, no members have objected to
the making of the application and, therefore,
there is an objection by less than 5% of the
members.
There is, therefore, no impediment on that basis (see
s.55(4)(d) of the Act) to the granting of the application.
S.55(5) of the Act does not apply.
The Full Bench was also satisfied, upon a consideration of the proposed new organisation’s rules, and
upon the submissions of Mr Drake-Brockman in
answer to questions from the Full Bench, that, insofar as s.55(4)(b) and (e), s.56, s.56A, s.57 and s.64A
of the Act are required to be complied with, they
have been.
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(p) Further, there is no suggestion that the name of the
new organisation should not be permitted because
of the provisions of s.59 of the Act. The name does
not, on the face of it, contravene s.59 and no objection was lodged on that basis.
11 The Full Bench was, therefore, satisfied that the applicants
complied with all of the statutory requirements of the
Industrial Relations Commission Regulations 1985 (as
amended) pertaining to this application.
S.26 Matters (see also s.6 of the Act)
12 It was asserted from the bar table and without opposition
that this was an application by two voluntary organisations
of persons who had joined together for specific purposes
and that, therefore, as they decided to organise themselves
in such a manner, they should be allowed to do so in the
absence of good reasons to the contrary. It was also
asserted that it is an object of the Act (s.6(e)) to encourage
the formation of representative organisations of employers
and employees under the Act and that, by granting the
application, that object would be fulfilled.
13 Further, the application, notwithstanding the recent good
relations between the two applicants, would eliminate the
fact and risk of demarcation disputes between those
organisations which had existed prior to amalgamation.
We accept that submission and would so find.
14 Further, it was submitted and asserted that these
organisations operate in the building industry and have a
community of interest and, by combining their resources,
they can operate efficiently (avoiding duplication of
services) and enhance services to the membership. This,
it was submitted, was particularly important in light of
reduced union membership due to an economic downturn
in the building industry, business cycles, industry
restructuring and technological change. We would accept
that submission and would so find.
15 Further, as Mr Reynolds and Mr McDonald both deposed
in their affidavits and as was submitted to the Full Bench,
there had been a long history of disputes up until the last
two years or so between these two organisations, usually
as to whether a particular work activity should be done
by a builder’s labourer and/or tradesperson or another
particular tradesperson. It was not denied, and we found,
therefore, in accordance with those assertions.
16 Further, there will, of course, be only one organisation
for employers to deal with and one organisation for
eligible employees to join. There will be no scope for
disputation between the two unions in the building
industry when only one exists as we so found.
17 Therefore, as the Full Bench found, the reduction of the
number of organisations by one organisation and the
elimination of any scope for disputation because there
are not two organisations any more will assist the
advancement of the objects contained in s.6(a), (b) and
(c) of the Act, and s.6(e) will be advanced by the creation
of a new organisation formed by the two applicant
organisations.
18 There will also be only one organisation party to awards
or agreements and only one to negotiate with employers
and to be or seek to be a party to relevant proceedings in
the Commission, we so find.
Conclusion
19 For all of those reasons, the equity, good conscience and
the substantial merits of the case (having regard, as well,
to the interests of the organisations, employers, employees
and union members (see s.26(1)(c) and (d) of the Act)
and the community (because the objects of the Act are
advanced) unequivocally lay with the making of the order
authorising the registration of the new organisation which
was sought to be registered.
20 For that reason, the Full Bench unanimously so ordered.
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1

Mr A L Drake-Brockman (of Counsel),
by leave

Persons seeking
leave to intervene Ms R Cosentino (of Counsel), by leave
_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full Bench
on the 26th day of September 2001, and having heard Mr A L
Drake-Brockman (of Counsel), by leave on behalf of the applicants, and Ms R Cosentino (of Counsel), by leave on behalf
of Mr Douglas Ashcroft, Mr John Rudge and Mr T Lovett
seeking leave to intervene in the hearing of and object to the
application herein, and the applicants herein having consented
to waive the requirements of s.35 of the Industrial Relations
Act 1979 (as amended), and the Full Bench having determined
the matter and that its reasons for decision will issue at a future date, it is this day the 26th day of September 2001, ordered
and declared as follows—
(1) THAT the application by Mr Ashcroft, Mr Rudge
and Mr Lovett for leave to intervene and to object
be and is hereby dismissed.
(2) THAT the Registrar be and is hereby authorised to
register a new organisation to be known as “The Construction, Forestry, Mining and Energy Union of
Workers”.
(3) THAT the rules of the said organisation filed herein
are declared to be the rules of the said organisation
“The Construction, Forestry, Mining and Energy
Union of Workers”.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

2

3

4

Reasons for Decision.
This is an application by Dr Katrina Alexander,
brought under s.49(11) of the Industrial Relations Act
1979 (as amended) (hereinafter referred to as “the
Act”), whereby she seeks an order that the operation
of the decision of Commissioner Beech made on 9
July 2001 in matter No 1366 of 2000 be stayed wholly,
pending the hearing and determination of appeal No
FBA 44 of 2001.
The decision appealed against was perfected by being
deposited in the Registry of this Commission on 11 July
2001. The appeal bears the stamp of the Commission
evidencing filing on 26 July 2001.
The order appealed against was, formal parts omitted,
expressed in the following terms—
“(A) DECLARES—
1. That Jean Matilda Kirkham was dismissed
by Katrina Alexander on 8 August 2000.
2. That the dismissal of Jean Matilda Kirkham
was unfair.
3. That re-instatement is impracticable.
(B) ORDERS that Katrina Alexander forthwith pay
Jean Matilda Kirkham the sum of $5,952.00 by
way of compensation for the dismissal which
occurred.
(C) DECLARES—
1. That Jean Matilda Kirkham has been denied a benefit to which she was entitled
under her contract of employment, being
an entitlement to be paid from her accrued
sick leave for her absence from work between 7 June 2000 and 8 August 2000 due
to ill-health.
2. That Jean Matilda Kirkham has been denied a benefit to which she was entitled
under her contract of employment, being
untaken annual leave payable upon the termination of her employment.
(D) ORDERS—
That Katrina Alexander forthwith pay Jean
Matilda Kirkham the sum of $1762.95 being benefits due to her under her contract of
employment.”
It is quite clear and open to be found that the appeal was
properly instituted, within the meaning of s.49(11) of the
Act, and that the appellant, as the respondent in the
proceedings at first instance, is a party interested and I so
find.
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GROUNDS OF APPLICATION FOR A STAY
The application for a stay is made on the following
grounds—
1. Urgent, because the legal representative for the
respondent has already filed a claim in the Magistrates Court (claim no 247 of 2001) with a
hearing date for the claim of 10th October 2001)
As the applicant no longer has a legal or industrial representative she was not aware of the
availability of making an application to have the
order stayed pending the hearing and determination of the appeal. As she is attempting to
represent herself she is at a disadvantage in knowledge and application of legal process.
2. Financial hardship: as a sole trader general medical practitioner (GP) the applicant employs 4 part
time reception staff and 4 part time doctors who
are now considered to be subcontractors. She is
now disadvantaged by the GST as she is required
to pay GST and the BAS to the ATO. Due to the
disarray of the surgery accounts payable, partly
due to the incapacity of the previous practice
manager (the respondent) to cope with her duties
after her car accident in February 2000, and then
due to her position not being replaced while it
was held open for her return prior to her abandoning her employment in August 2000. Her
present book keeper, is only now just calling in
the bad debts from this period (as a GP/Obstetrician she earns a large proportion of her income
from hospital and outside procedural work which
is billed both privately and publicly) The practice expenses are currently being paid through
an overdraft.
The applicant has already spent several thousand
dollars on legal and industrial representation and
is continuing without representation as a matter
of principle.
3. Commissioner Beech, in his supplementary reasons has agreed that a mistake may have been
made in the calculation of the claimed loss of
$5,900. The applicant believes that even if she is
unsuccessful in her appeal it is likely that the disputed amount will be much less than that which
has been claimed. This will put the applicant at a
financial disadvantage as she will be paying interest on the total claim of nearly $8000.
4. As the respondent’s incapacity for work was due
to a motor vehicle accident and she has made a
claim from ICWA which has been accepted, she
was successful in applying for an advance payment of her losses (with the assistance of the
applicant in June 2000), she has not been financially disadvantaged.”
BACKGROUND
I summarise some material aspects of the facts found by
the Commissioner and some findings of the
Commissioner at first instance hereunder.
The abovenamed respondent employee, Ms Jean Matilda
Kirkham, was employed in the Geddes Street Family
Practice, a medical practice of which the abovenamed
applicant (the respondent at first instance), Dr Alexander,
described herself as the principal. Ms Kirkham
complained at first instance that she was unfairly
dismissed by Dr Alexander at a meeting between them
on 8 August 2000. Only the two of them were present at
that meeting.
Ms Kirkham was employed by Dr Alexander from June
1995 as a receptionist and, then, in and after 1996, as the
bookkeeper and practice manager.
After a motor vehicle accident in February 2000, Ms
Kirkham was off work for a week. Thereafter, she returned
to work on 15 hours per week, 3 half days per week,
instead of 32 to 40 hours per week as a full time employee.
There was a reduction in her workload accordingly and
she performed only bookkeeping duties, with which she
agreed.
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10 At the end of April 2000, Dr Alexander decided to employ
a bookkeeper and Ms Kirkham agreed with the decision,
however reluctantly.
11 A consultant, Ms Csallie Drake-Brockman, who had
previously assisted Dr Alexander to set up the practice,
met Ms Kirkham and all of the staff individually. Ms
Drake-Brockman, it was found, thought that Ms Kirkham
looked very unwell and that she ought to go on sick leave,
recover, and then come back and carry out her normal
range of duties, except for bookkeeping. Ms Kirkham
understood that she would remain as office manager, look
after the treatment room, and also perform some back up
work at the front desk. She then took sick leave,
commencing on 11 May 2000 and remaining on leave
until 6 June 2000.
12 Ms Kirkham saw her regular medical practitioner and
also a clinical psychologist, Dr Power.
13 On 13 June 2000, Ms Kirkham and Dr Alexander met to
discuss her returning to work. Dr Alexander suggested to
her that she could perform a number of duties to do with
work in the treatment room for four hours one afternoon
per week. It did not include any bookkeeping or practice
management duties, but some reception duties.
14 This upset Ms Kirkham and caused her distress. Her
psychologist said that she was not able to return to work
yet. Dr Power wrote to Dr Alexander informing her that
Ms Kirkham should remain off work and that, depending
on her progress over the next one to two weeks, she should
remain off work until the end of July 2000.
15 On 6 August 2000, Ms Kirkham rang Dr Alexander to
make an appointment to see her because she had made
up her mind to return to work, as she was feeling a lot
better. The appointment was made for 8 August 2000 in
order to discuss the nature of her duties and her return to
work. They met that day and Ms Kirkham claimed that
Dr Alexander dismissed her at that meeting.
16 There was a conflict of evidence, Ms Kirkham being
adamant that she had no intention of resigning at that
meeting and, saying that she regarded herself as having
been dismissed. Dr Alexander said that Ms Kirkham told
her at that meeting that she, Ms Kirkham, did not wish to
do any reception duties, nor any relief work and asked
whether the duties in the treatment room previously
offered would still be available. Dr Alexander said that
some two months had elapsed since that offer and those
duties had been allocated to other staff.
17 When Ms Kirkham asked whether it would be easier for
the practice if she did not return to work, Dr Alexander
said that she was quite surprised by the question, but
replied that a return to work on reduced hours and duties
is never an easy thing to cope with and it might be better
for Ms Kirkham not to return to work in any capacity
until her depressive turns had been completely resolved.
18 Dr Alexander, in cross-examination, admitted that she said
that the previous treatment room duties were being done
by others and that she would have to create a position for
Ms Kirkham for her to be able to return to work. However,
as the Commissioner found, Dr Alexander believed on 8
August 2000 that Ms Kirkham was not well enough to
return to work at that stage.
19 There was a conflict between Ms Kirkham’s view that
she wanted to return to work, that she would return to
work and that she could work, even with the assistance
of a psychologist (the letter from Dr Power excused her
from work only until the end of July 2000); whereas Dr
Alexander’s evidence was, however, that she was of the
opinion that Ms Kirkham was not fit to return to work.
There was no medical clearance for her. Ms Kirkham had
removed the permission she had given to Dr Power to
discuss her case with Dr Alexander. Dr Alexander,
therefore, did not have access to Dr Power. She therefore
made her own observation of Ms Kirkham and decided
that she was not well enough to return to work at that
time.
20 The Commissioner found that Dr Alexander’s opinion
and evidence was not correct. The evidence was that Ms
Kirkham had found alternative employment and was
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currently employed at the time of the hearing. Thus, Dr
Alexander’s subjective opinion on 8 August 2000 was in
error. Ms Kirkham was, the Commissioner found, ready
to return to work as set out in the agenda for 8 August
2000.
The Commissioner found that, whilst there were no clear
words of dismissal, the Commission ought to look at the
circumstances of the case. To constitute a breach of the
implied terms that the parties not conduct themselves in
a manner likely to destroy confidence between them, the
whole of the conduct should be looked at, the
Commissioner found.
The Commissioner found that Dr Alexander did not intend
Ms Kirkham to return to work as at 8 August 2000,
notwithstanding Ms Kirkham’s preparedness to do so,
for the additional reason of potential problems between
Ms Kirkham and other members of the staff, and also
that Ms Kirkham was distressed after the meeting.
Ms Kirkham was intending to return to work on the basis
of no more than one day, four hours per week. This was
consistent with a gradual return to work, yet there was
nothing in Dr Alexander’s position on 8 August 2000
which would allow Ms Kirkham the opportunity to return
to work, even on that basis at that time.
The Commissioner found that the dismissal was unfair,
ordered compensation to be paid and, as to the contractual
benefits claim, the Commissioner found that Ms Kirkham
was entitled to contractual benefits which he quantified
and ordered to be paid (see above).
PRINCIPLES
The principles to be applied in deciding whether to make
an order staying the operation of a decision at first instance
pending the hearing and determination of an appeal have
been canvassed in this Commission in many cases. In
AWU v BHP Iron Ore Ltd 81 WAIG 406, paragraph 25,
these principles were expressed again and appear.
Paragraph 29 of that decision is also of importance and I
reproduce both those paragraphs hereunder—
“The principles which apply to applications made
pursuant to s.49(11) of the Act are well settled. I
reproduce hereunder the relevant extract from CSA
v Director General, Department of Transport 80
WAIG 2855 at 2856—
“These principles have been laid down in a
number of cases, including Gawooleng
Dawang Inc v Lupton and Others 72 WAIG
1310, Director General of the Ministry for
Culture and the Arts v CSA and Others 79
WAIG 670 and City of Geraldton v Cooling
80 WAIG 1751.
It is for the applicant to establish that the stay
should be granted. It is, of course, an underlying principle that the successful party is
entitled to the fruits of her/his/its order, award
or declaration.
For the applicant to succeed, it must be established that there is a serious issue to be tried,
that the balance of convenience favours the
applicant and that other factors consistent with
the application of s.26(1)(a), s.26(1)(b) and/
or s.26(1)(c) of the Act, if they exist, require
that the application be granted.
If these ingredients exist, then exceptional circumstances exist which warrant the granting
of the application as a matter of equity, good
conscience and the substantial merits of the
case. (I say that to further explain the principles.)”
.....
“However, there may be necessarily some difference in the required strength of case when
the Commission, constituted by the President,
considers an application for a stay. When a
decision is the subject of an appeal to an intermediate tribunal such as the Full Bench,
then, whilst the President may not be required
to apply the principle that the case must be
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strong, the strength of the case may not be
required to be equal to that required to be established in the Industrial Appeal Court which
is the final court of appeal. However, in the
context of the strength of the case, the case
must raise a serious issue to be tried. In any
event, there is the fact that exceptional circumstances must be established by the applicant
for a stay to be granted.”
(See also the other cases cited therein.)
ISSUES AND CONCLUSIONS
26 A number of factors require to be considered.
27 First, the grounds of this application do not assert that
the balance of convenience favours the applicant or that
there is a serious issue to be determined on appeal (the
strong case referred to by Anderson J in Re Peter John
Sharkey & Others; Ex parte The Food Preservers Union
of Western Australia, Union of Workers [2000] WASC
259 (unreported) delivered 28 September 2000 (IAC 7
of 2000).
28 Notwithstanding that, I endeavoured to put those matters
to Dr Alexander so that she could make submissions on
those points.
Balance of Convenience
29 The allegations in Ground 2 of the grounds of this
application of economic loss are simply not relevant to
the question whether the order should be stayed. If Dr
Alexander is alleging negligence against Ms Kirkham,
she has her remedies. However, there is an order in
existence for compensation and contractual benefits and
the current financial state of the practice and its alleged
causes is not relevant to the question of whether the order
should be stayed or not.
30 As a matter of fact, touching the question of the balance
of convenience, Ms Kirkham was found to have been
dismissed on 8 August 2000. She made the application,
the subject of the hearing at first instance, on 1 September
2000. The order at first instance was made on 9 July 2001.
31 The application herein was not made until 13 September
2001, which was more than two months after the date on
which the order was perfected, namely, 11 July 2001.
Thus, Ms Kirkham has still not received her remedy over
thirteen months after the cause of action arose.
32 Further, there is no adequate explanation for the two
month delay in making this application which has caused
unnecessary delay. Additionally, there is no evidence that
Ms Kirkham is unable or unwilling to refund the amount
of the order. I so find.
33 Next, there is nothing on which to base a finding that the
appeal would be rendered nugatory, not the least because
of the last finding which I have made.
34 I would also add that the claim that the matter is urgent
because there are enforcement proceedings in the
Industrial Magistrate’s Court on 10 October 2001 is not
a matter of merit relevant to the balance of convenience.
I have decided this matter on the relevant facts and factors,
in good time for the parties to properly deal with the
enforcement proceedings in the Industrial Magistrate’s
Court.
35 As a result and for those reasons, I find that the balance
of convenience clearly favours Ms Kirkham retaining the
fruits of her judgment.
Serious Issue to be Tried
36 I now turn to the question of the seriousness of the issue
to be tried. This was a matter where the grounds of appeal,
insofar as they referred to matters raised at first instance,
alleged a number of errors in findings of fact. There was
not sufficient submitted to me to establish that there were
serious issues to be tried in that context.
37 For myself, it is not clear to me from the grounds of appeal
or the submissions put to me that the Commissioner, in
making the findings of fact, dependent on his hearing
and seeing the witnesses (which was clearly the case),
palpably misused his advantage (see Devries and Another
v Australian National Railways Commission and Another
[1992-1993] 177 CLR 472 and State Rail Authority of
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New South Wales v Earthline Constructions Pty Ltd (in
liq) (1999) 73 ALJR 306). The finding that there was a
dismissal, not a resignation, depended on the
Commissioner’s assessment of the witnesses and their
evidence.
Having observed the witnesses and having heard their
evidence, he found quite clearly that what occurred on 8
August 2000 was that Dr Alexander dismissed Ms
Kirkham. This included the finding that there was, at that
time, no work (and no job) for Ms Kirkham, even though
she was ready, willing and able to work.
I was not persuaded by any cogent argument that there
was a serious issue to be tried on the basis that the
Commissioner had erred in making findings depending
on his views of the credibility of the witnesses.
As to Ground 3, I do not read the Commissioner as having
agreed that a mistake was made in the calculation of the
loss claimed and it is not clear, on what was submitted to
me, that the loss might be found to be less than that
claimed or ordered. In any event, the grounds of appeal
do not clearly enough reflect that the question of
contractual benefits or compensation ordered to be paid
is to be attacked on appeal.
In any event, too, the relevant findings as to denial of
contractual benefits were made without challenge or
serious question at first instance (see, for example,
paragraph 2 on page 36, page 39 and page 40 of the appeal
book (hereinafter referred to as “AB”)).
The question of any alleged future double payment to
Ms Kirkham was, as the Commissioner observed, not
relevant or, if it were, I am not so persuaded (see page
39(AB)).
As to the question of the nature of Dr Alexander’s
representation at first instance, the grounds of appeal do
not allege that her defence failed because of her advocate’s
negligence or inability, nor do they allege reasons why
that should have been found. I am not able to say that
that ground raises a serious issue to be tried.
I therefore find that it has not been established that there
is a serious issue to be tried.
FINALLY
It has not been established to my satisfaction that there is
a serious issue to be tried or that the balance of
convenience lies with Dr Alexander, for those reasons. It
follows that the interest of Dr Alexander in staying the
operation of the decision is overcome by the opposing
interest of Ms Kirkham.
For those reasons, I would find that there are no
exceptional circumstances requiring that Ms Kirkham be
deprived of the fruits of her order.
The equity, good conscience and the substantial merits
of the case lie with a dismissal of this application, for
those reasons.
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Order.
This matter having come on for hearing before me on the
20th day of September 2001, and having heard Dr K Alexander on her own behalf as applicant and Ms Y D Henderson (of
Counsel), by leave, on behalf of the respondent, and I having
determined that the application should be dismissed and that
my reasons for decision will issue at a future date, it is this
day, the 20th day of September 2001, ordered that application
No PRES 13 of 2001 be and is hereby dismissed.
(Sgd.) P.J. SHARKEY,
[L.S.]
President.
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Reasons for Decision.
THE PRESIDENT—
INTRODUCTION
1 This is an application, brought pursuant to s.66 of the
Industrial Relations Act 1979 (as amended) (hereinafter
referred to as “the Act”), by Mr Peter Delaney and Mr
Kim Young.
2 The respondent is and has been for some years an
“organisation”, as that is defined in s.7 of the Act.
3 By the application, the applicants applied for an order in
the following terms—
“... that until the Full Bench of the Western Australian Industrial Relations Commission has had an
opportunity to hear and determine the application
for amalgamation by the Western Australian Builder’s Labourers, Painters & Plasterers Union of
workers (‘BLPPU’) and the Construction, Mining,
Energy, Timberyards, Sawmills and Woodworkers
Union of Australia—Western Australian Branch
(“CMETSWU”) to create a new organisation, the
Construction, Forestry, Mining and Energy Union
of Workers (“CFMEU”) (“the new organisation”) or
until further order that the returning officer of the
BLPPU will not be required to take any further steps
in the election process pursuant to the provisions
and requirements of Rule 23 of the BLPPU’s Rules.”
4 The respondent organisation, through Mr DrakeBrockman of Counsel, consents to the Commission
making the order sought.

2728
5

6

7

8

9

10

11
12

13

14
15

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

Since the applicant, Mr Delaney, is a member of the
respondent organisation and the applicant seeks an order
relating to the rules of the organisation, their observance
or non-observance or the manner of their observance, it
is clear that there is jurisdiction in the Commission to
hear and determine this application.
It is not clear, since there is no evidence that Mr Young is
or was a member of or was refused membership of the
respondent, that I have jurisdiction to hear and determine
Mr Young’s application.
The grounds are a summary of most of the facts in the
matter, which were not in dispute.
FACTS
Mr Delaney is the duly appointed Returning Officer of
the respondent pursuant to Rule 23(5) of the respondent’s
rules. He has duties prescribed by Rule 23 of the rules to
which I will refer hereinafter. Mr Young is the duly elected
Assistant Secretary of the respondent.
The respondent is required, by Rule 23, to hold an election
for offices in the Executive and for the six offices of
Organiser, with nominations to close by 14 August 2001.
Rule 16(1) provides, inter alia, that the Executive of the
organisation shall consist of a President, Secretary, two
Assistant Secretaries, a Senior Vice President, a Vice
President, a Treasurer, two Trustees and two Ordinary
Executive Members. Rule 16(2) creates the elected offices
of six Organisers.
Rule 23(4), with Rule 16(1), requires that 1997 and every
fourth year thereafter shall be known in the rules as an
election year, i.e. a year in which, by Rule 23, such an
election to fill the offices I have referred to, is required to
be held.
Whilst the evidence is that the respondent is in the course
of conducting such an election, there is no evidence as to
what steps have been taken, if any.
There is, relevantly, another organisation, namely The
Construction, Mining, Energy, Timberyards, Sawmills
and Woodworkers Union of Australia—Western
Australian Branch (hereinafter referred to as the
“CMETSWU”), also an organisation as defined in s.7 of
the Act.
According to the uncontradicted affidavit evidence of Mr
Young (exhibit 1), the Executive Committee of the
respondent resolved that a Special General Meeting be
held on 2 July 2001 to consider the following
resolutions—
“(a) that the BLPPU hereby resolves to amalgamate
with the CMETSWU in accordance with the provisions of the Industrial Relations Act 1979 (WA)
to create a new organisation, being the Construction, Forestry, Mining and Energy Union of
Workers (“CFMEU”) the (“the Amalgamated
Union”);
(b) that this meeting hereby authorises the officers
of the BLPPU to apply to the Western Australian
Industrial Relations Commission for the registration of a new organisation, the Construction,
Forestry, Mining and Energy Union of Workers
being the amalgamation of the BLPPU and the
CMETSWU, and further that the meeting hereby
authorises the officers of the BLPPU to do all
things necessary in relation to the application for
the registration of the amalgamated union.
(c) that the proposed rules of the amalgamated Union including the rules setting out the transitional
executive and organisers, are approved by the
Meeting and that the Meeting authorises the officers of the BLPPU to make any necessary
application to the Western Australian Industrial
Relations Commission seeking registration of the
amalgamated Union’s rules.”
The Special General Meeting was held, following a Notice
published in the West Australian, on 2 July 2001 and those
resolutions were passed.
The application pursuant to s.72 of the Act, made on
behalf of the CMETSWU and the respondent
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organisation, with other documents including the
proposed rules of the new organisation, was filed on 20
July 2001 and is exhibit 4.
The names of those who would, on a transitional basis,
occupy offices on the executive and the offices of
organisers of the new union were approved at that
meeting, and, so I was informed, at a meeting held on the
same date by the CMETSWU.
The copy rules which were filed with the s.72 application
include, at pages 31 to 32, a list of the names of the
proposed organisers and Executive office holders of the
new organisation from the current officers in both
applicant organisations, designating their current positions
and their transitional positions in the new organisation.
Rule 39 prescribes a transitional period which enables
the Executive officers and organisers, named at page 31
of the proposed rules, to hold office from “the date of
amalgamation” until “the date when the Returning Officer
declares the result of the election” in 2004, prescribed in
Rule 23. I so find.
As I understood what was put to me, those officers and
organisers (also officers) elected in 1997 will remain,
without election in 2001 as required, in office in the
respondent organisation and will, as a result, become and
remain officers of the new organisation, if it is authorised
to be registered, until 2004. That means, if it occurs, that
they will hold office in two organisations, without being
elected, for seven years as a result of an election held in
1997.
Notice of the intention to apply pursuant to s.72 of the
Act has been given to all members by post at their
registered addresses by ordinary mail on 3 July 2001 (see
the copy affidavit of Mr Kevin Noel Reynolds (exhibit
5)).
It should be added that the uncontested evidence from
the bar table and from the copy affidavit of Mr
Reynolds was that all members had been given notice
of the abovementioned Special General Meeting, via
the West Australian newspaper dated 22 June 2001,
had been given notice of the proposed new rules, and,
therefore, had an opportunity to object to the rules of
the new organisation, which included the names of
those persons whom it was said would be office
holders, both as organisers and/or as the holders of
offices in the Executive of the new organisation if
registration were authorised and effected.
It was not in issue that the basis of the proposed
amalgamation is to combine the resources of the two
organisations and to enhance, by such amalgamation, the
services able to be provided to members by the two
organisations. It was submitted that all of the members
of the two organisations would be eligible to be members
of the new organisation (were the application pursuant to
s.72 of the Act granted by the Full Bench, of course).
Until recently, the amalgamation was not possible because
the CMETSWU was a defendant in an action in the
Supreme Court of this State in which the plaintiff,
Hamersley Iron Limited, claimed damages of about $50
million from a number of defendant organisations of
employees.
It was the evidence of Mr Reynolds and Mr Joseph
McDonald (see exhibit 6) of the CMETWSU that, whilst
the CMETSWU and the respondent have enjoyed a cooperative relationship in recent times, there has been the
potential for demarcation disputes which will be removed
by registration of the new organisation.
Mr Young’s evidence was that (whilst he was aware) this
was an “election year” for the positions of executive and
organisers within the respondent, he opined that, given
the resolutions passed by the Special General Meeting,
the election should not proceed until the outcome of the
application for amalgamation is known. He asserted that
it would be a waste of the respondent’s resources to
continue with the election process if the amalgamation
were approved and the positions of the Executive and
organisers were in accordance with the rules of the new
amalgamated organisation.
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26 It was, therefore, said that an opportunity to object to the
s.72 application and the proposed rules existed. So far,
no objection has been received by the Executive.
27 That was the evidence given. It was uncontradicted and
those are the facts as I find them, save and except for
matters of opinion and argument, such as paragraph 25
consists of.
ISSUES AND CONCLUSIONS
28 It is necessary to consider a number of relevant matters.
29 First and very importantly, the members of the
organisation will be deprived, if I make the order sought,
of their right to elect their officers and organisers.
30 Second, s.6(e) of the Act, which is relevant, reads as
follows—
“(e) to encourage the formation of representative organizations of employers and employees and their
registration under this Act and to discourage, so
far as practicable, overlapping of eligibility for
membership of such organizations;”
31 Third, s.6(f) of the Act is relevant to this application, and
reads as follows—
“(f) to encourage the democratic control of organizations so registered and the full participation by
members of such an organization in the affairs of
the organization;”
32 Fourth, s.6(g) of the Act is not relevant to this application.
33 In Hathaway v WALEDFCU 78 WAIG 3419, I considered
a similar application. However, that was the case of an
organisation which had been unable to hold an election
for some time and was, as I said, dying by degrees. It was
somewhat different from this case.
34 It was submitted that s.6(e) of the Act would be reflected
in my making the orders sought, since this would, as I
understood the submission, enable the application by the
two organisations to amalgamate and form a new
organisation to proceed. S.72 of the Act is consonant with
that object of the Act and enables the formation of new
organisations by the amalgamation of existing
organisations.
35 Mr Drake-Brockman submitted that this amalgamation
would put an end to the rivalry between the CMETSWU
and the respondent of which he cited examples, but, in
fairness to the two organisations, examples some years
old.
36 Mr Drake-Brockman also submitted that I should make
the order so as to enable the respondent and the
CMETSWU to bring its application to amalgamate to
the Full Bench. I do not see that my making such an order
or not making such an order will either prevent or assist
the making of the application under s.72 of the Act by
the Full Bench.
37 The crux of the matter raised by the application is this.
The applicants, the respondent consenting, seeks that the
Commission order that no election for the office of
Executive member or organiser take place pending the
hearing and determination of the application pursuant to
s.72 of the Act. That means that no election will have
taken place in an election year, which falls every four
years, and as the rules require. That means that those
persons who occupy the offices on the Executive and the
offices of organiser currently will, having served for four
years in the respondent organisation, become office
holders in the new organisation, if it is registered, with
transitional rules enabling them to hold office until 2004,
they not having to face an election before that.
38 Such a proposal has to be viewed against s.6(e) of the
Act which specifically prescribes, as an object of the Act,
the encouraging of the democratic control of organisations
and the full participation by members of such an
organisation in the affairs of the organisation.
39 Further, if I make the order sought, it prevents the
membership electing not only their officers and
organisers, as the rules enable them to do in an election
year, but prevents them thereby electing those persons
who, for about three years, will be the officers and
organisers who will go from their organisation to the new
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organisation as officers and organisers. That does not, on
the face of it, reflect s.6(e) of the Act.
Further, it prevents other persons who might wish to do
so from standing for office in this organisation and, if the
rules are approved and a new organisation is registered,
holding office in the new organisation.
Put simply, the membership is prevented if the order
sought is made, from exercising a fundamental right as
members to elect their officers in the year when they are
entitled to do so and members, not officers, are prevented
from standing for office.
It is also relevant to consider that there will be a cost in
money and resources in holding an election when the
respondent organisation may no longer exist. Further,
there is no evidence, so close to the deadline for holding
an election, that any step has been taken to hold such an
election.
It is also noteworthy that it is a statutory requirement that
the rules of an organisation shall not permit a person to
be elected to hold an office within an organisation for a
period of four years without being re-elected (see
s.56(1)(e) of the Act). That is an express recognition of
the importance of Rule 23. The rule exists by virtue of a
mandatory statutory requirement.
Against that, too, as Mr Drake-Brockman asserted and
submitted, the proposed amalgamation was the result of
long and deliberate negotiation against the background
of competing interests in the organisations. Those
competing interests derived, in part, from the fact that
the respondent presently is the successor to three unions
and the CMETSWU is the successor to more than one
union. I infer from that that, as one would expect, the
proposed membership of Executive and of organiser
positions has been agreed, so that officers and officials
representing competing interests have a place in the new
order.
It was submitted and asserted that the members had all
received copies of the proposed rules and the schedule of
proposed officials and none have objected, and, further,
if they do object to those persons being officers or officials
of any new organisation, they can object upon the s.72
application to the Full Bench.
It was submitted that, because the eligibility clause of
the proposed new organisation’s rules would reflect that
of an existing federally registered organisation, the object
prescribed by s.6(g) of the Act would be advanced by my
making the orders sought.
It must be remembered that I am not considering an
application pursuant to s.72 of the Act, nor can I. I am
considering an application to postpone an election of
officers which the rules, reflecting a statutory requirement,
require to be held this month, this application having been
filed on 20 July 2001.
For all of those reasons, having regard to the interests of
the organisation and its members and s.6(e) of the Act, it
is open to argue that, to make the order would be an
unwarranted invasion of the right of members to
participate in and control their organisation, the
respondent.
Ultimately, however, there are a number of considerations.
These are that the application and the proposal to
amalgamate has been approved in accordance with the rules
of a Special General Meeting of which notice was given in
accordance with the rules, as I am satisfied and I find.
Further, notice of the proposal and a copy of the rules
giving an opportunity to object to the s.72 application
has, on the evidence and as I find, been forwarded to all
members. That affords them an opportunity to object,
having read the proposed new rules. Further, in that
context, the application will be required to be advertised
in the Western Australian Industrial Gazette. Those
proposed new rules contain the transitional rule, Rule 39,
and the names of the officers of the respondent
organisation who will, without election, hold office in
the proposed new organisation.
Further, it is clear that an election, if it were held, would
mean expense and time.
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52 However, given that there is a right to object to the
proposed rules, and that the amalgamation ought to be
dealt with by the Full Bench in the near future, and that
objections can be made to the Full Bench, and that an
election at present might occasion unnecessary expense,
I would hold that the balance of the matter falls just on
the side of granting the application, or the substantial
merits of the case, and having regard to the interests of
the organisation and its members.
53 There is one matter which, however, will be reflected in
the order which I will make. That is that the members’
right to be specifically informed, which they have not,
that there will be no election, as there otherwise would
have been, and of the terms of this order, that they ought
also to be advised that they, or any of them, have the
right to be heard as intervener or a party in the
proceedings, and seek to discharge or vary the orders
which I will make, or to seek other related orders. There
is a danger in an application like this, in which those
before the court, through an organisation, are effectively
those who have an interest in retaining office. That is
why I propose to order as I have just indicated. I would
otherwise grant the application.
54 I will issue a minute accordingly.
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day of July 2001, then upon the registration of any
new organisation as a result of such order prior to
the 31st day of October 2001, this order shall be
extinguished if such registration occurs on or before
the 31st day of October 2001.
THAT there be liberty to apply generally or to vary
or discharge this order, to any member of the respondent organisation who gives written notice to
the Commission and the parties hereto.
THAT, subject to orders 1 to 3 hereof, after the 31st
day of October 2001, the respondent organisation,
unless it is otherwise ordered, shall conduct forthwith an election for the offices of Executive members
and organisers as required by Rule 16 and Rule 23
of the respondent’s rules, and subject to the orders
and directions of the Commission as to time.
THAT, notwithstanding the preceding orders, unless
within twenty-one days of the date hereof the respondent organisation advises its members, by
inserting a notice in the Public Notices section of
the “West Australian” newspaper, that the said election has been postponed by the Commission, that
the current office holders will retain office until the
31st day of October 2001 or further order, that any
member who objects or otherwise wishes to make
application to the Commission in relation to such
order, may do so; and that such step is taken and
that such notice is adequate is proven to the satisfaction of the Commission by affidavit filed herein and
served on the applicant, Mr Peter Delaney, then this
order will be immediately extinguished and discharged.
THAT the Commission may, of its own motion, on
notice of hearing to the parties and/or any other person, re-list the matter for further hearing, orders or
directions.
THAT the application of the second applicant, Mr
Kim Young, be and is hereby dismissed.
(Sgd.) P.J. SHARKEY,
President.

_______________________________________________________________________________

Decision
Appearances
Applicants
Respondent

Application granted in part.
Mr A D Gill (of Counsel), by leave
Mr A L Drake-Brockman (of Counsel),
by leave

_______________________________________________________________________________

Order.
This matter having come on for a directions hearing before
me on the 31st day of July 2001, and having heard Mr A D
Gill (of Counsel), by leave, on behalf of the applicants, and
Mr A L Drake-Brockman (of Counsel), by leave, on behalf of
the respondent organisation, and I, having directed that application No PRES 11 of 2001 now be heard and determined
forthwith, and having determined the matter, it is this day, the
3rd day of August 2001, ordered and directed as follows—
(1) THAT until the 31st day of October 2001 or until
further order, provided that such order is made before such date, the respondent shall not be required
to conduct any election to fill the offices of Executive member or organiser, as required otherwise by
Rule 16 and Rule 23 of the rules of the respondent,
but subject to Order 3 hereof.
(2) THAT the current holders of such offices in accordance with the rules of the respondent organisation
shall continue to hold office until the said 31st day
of October 2001 or until further order in accordance
with Order 1 hereof.
(3) THAT, in the event that the Full Bench makes an
order pursuant to s.72 of the Act in application No
FBM 3 of 2001 filed in the Commission on the 20th
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Order dated 3 August 2001 varied.
Mr A D Gill (of Counsel), by leave
Mr A L Drake-Brockman (of Counsel),
by leave

_______________________________________________________________________________

1

Further Reasons for Decision.
This matter was listed by direction and upon the motion
of the Commission, constituted by the President, on 21
September 2001 pursuant Order 7 of orders made by me
on 3 August 2001.
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The hearing was directed to Order 6 of those same orders,
which reads as follows—
“THAT, notwithstanding the preceding orders, unless within twenty-one days of the date hereof the
respondent organisation advises its members, by inserting a notice in the Public Notices section of the
“West Australian” newspaper, that the said election
has been postponed by the Commission, that the
current office holders will retain office until the 31st
day of October 2001 or further order, that any member who objects or otherwise wishes to make
application to the Commission in relation to such
order, may do so; and that such step is taken and
that such notice is adequate is proven to the satisfaction of the Commission by affidavit filed herein and
served on the applicant, Mr Peter Delaney, then this
order will be immediately extinguished and discharged.”
Significantly, no affidavit had been filed by or on behalf
of the respondent organisation within 21 days of the date
of that order, verifying that a notice had been placed in
the “West Australian” newspaper, as ordered. Further, no
affidavit was filed to establish that a notice had been
published which was adequate.
The notice was an important one, since it was required to
be inserted so that members could be advised that the
Commission had postponed this year’s elections pending
the hearing and determination of an application by the
respondent organisation to amalgamate with The
Construction, Mining, Energy, Timberyards, Sawmills
and Woodworkers Union of Australia—Western
Australian Branch to form a new organisation. The
importance of the notice is reflected in my reasons for
decision delivered in this matter on 3 August 2001 and,
in particular, paragraph 53, where I said—
“There is one matter which, however, will be reflected in the order which I will make. That is that
the members’ right to be specifically informed, which
they have not, that there will be no election, as there
otherwise would have been, and of the terms of this
order, that they ought also to be advised that they, or
any of them, have the right to be heard as intervener
or a party in the proceedings, and seek to discharge
or vary the orders which I will make, or to seek other
related orders. There is a danger in an application
like this, in which those before the court, through an
organisation, are effectively those who have an interest in retaining office. That is why I propose to
order as I have just indicated. I would otherwise grant
the application.”
By 7 September 2001, no affidavit, as ordered, had been
filed. The Notice of Hearing issued on 7 September 2001.
On 14 September 2001, after the Notice of Hearing issued,
the affidavit of Ms Peta Anne Arnold, the Office Manager
of the respondent, was filed, which purported to be sworn
on 23 August 2001. That affidavit exhibited a copy of a
page of the West Australian dated 14 August 2001, on
which was a copy of a notice in terms as directed by me
in my order of 3 August 2001, although it could hardly
be described as conspicuous.
At the hearing of 21 September 2001, no person with
direct evidence of what occurred was called to give
evidence. Ms Elizabeth Peak, an industrial officer of the
respondent organisation, gave evidence that, whilst the
affidavit had been sworn on 23 August 2001 and a copy
of it served on the applicants on 27 August 2001, by an
oversight, it was not filed by the requisite officer until 14
September 2001. In other words, nothing was done in
that respect until I listed the matter for hearing again.
In the meantime, of course, the officers of the respondent
organisation were not validly in office and the respondent
organisation, contrary to its rules, had not held an election
of officers as it was required to do this year.
Notwithstanding that the explanation was scarcely
adequate, there was evidence of compliance with the order
by the placing of the notice in the newspaper in time,
even if it were not proven in time that this was done by
the respondent organisation.
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Since I did not wish to jeopardise the hearing of the
application to amalgamate with another organisation by
the Full Bench, which had been listed for hearing on 26
September 2001, I accepted the adequacy of the notice
(which was adequate), extended time within which to file
the affidavit and maintained the continuity of the relevant
order of 3 August 2001.
10 I observe, however, that the failure to comply with the
order by not filing the affidavit was very careless, and
might have adversely affected an important matter
proceeding in the Full Bench.
11 For those reasons, I made the order which I made.
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Order dated 3 August 2001 varied.
Mr A D Gill (of Counsel), by leave
Mr A L Drake-Brockman (of Counsel),
by leave

_______________________________________________________________________________

Order.
This matter having come on for mention before me on the
21st day of September 2001, and having heard Mr A D Gill
(of Counsel), by leave, on behalf of the applicants, and Mr A
L Drake-Brockman (of Counsel), by leave, on behalf of the
respondent organisation, and I, having determined the matter,
and the parties herein having consented to waive the requirements of s.35 of the Industrial Relations Act 1979 (as
amended), it is this day, the 21st day of September 2001, ordered and declared by consent as follows—
(1) THAT leave be and is hereby granted to extend the
time to file and serve, in accordance with Order (6)
of the orders issued on the 3rd day of August 2001,
the Affidavit of Peta Anne Arnold sworn on the 23rd
day of August 2001, to the 14th day of September
2001.
(2) THAT the Order issued on the 3rd day of August
2001 be and is hereby varied by deleting Order (6)
thereof.
(3) THAT Orders (1) to (5) inclusive and Order (7) of
the Order issued on the 3rd day of August 2001 continue and continued to be in force and effect in
accordance with their terms, as and from the 3rd day
of August 2001.
(Sgd.) P.J. SHARKEY,
[L.S.]
President.
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Result

Award Varied

____________________________________________________________________________

Order.
HAVING heard Ms J. Harrison on behalf of the Applicant and
there being no appearance on behalf of the Respondents, the
Commission pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—
THAT the Artworkers Award be varied in accordance
with the following Schedule and that such variation shall
have effect from the first pay period on and from 17th
September 2001.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

Schedule.
1. Clause 6.—Wages: Delete paragraph (c) of subclause (3)
of this clause and insert in lieu the following—
(c) Construction Allowance
16.90
An employee shall not be entitled to this construction allowance except when required to work “on
site” or any work in connection with the erection of
a building or to carry out work which the employer
and the union agree is construction work or in default of agreement, that is so declared by a Board of
Reference.
2. Clause 7.—Special Rates and Provisions: Deletethis clause
and insert in lieu the following—
(1) Confined Space
An employee required to work in a confined space,
being a place the dimensions or nature of which necessitates working in a cramped position or without
sufficient ventilation, shall be paid 50 cents per hour
or part thereof in addition to the rates otherwise prescribed in this award.
(2) Toxic Substances
(a) An employee required to use toxic substances
or materials of a like nature shall be informed
by the employer of the health hazards involved
and instructed in the correct and necessary
safeguards which must be observed in the use
of such materials.
(b) An employee using such materials will be provided with and shall use all safeguards as are
required by the appropriate government Authority or in the absence of such requirement
such safeguards as are determined by a competent authority or person chosen by the union
and the employer.
(c) An employee using toxic substances or materials of a like nature shall be paid 50 cents per

(6)

(7)

(8)

(9)
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hour extra. Employees working in close proximity to employees so engaged shall be paid
39 cents per hour extra.
(d) For the purpose of this subclause all materials
which include or require the addition of a catalyst hardener and reactive additives or two
pack catalyst system shall be deemed to be
materials of a like nature.
Wet Work
An employee required to work in a place where water
is continually dripping on him/her so that his/her
clothing and boots become wet or where there is
water underfoot shall be paid 41 cents per hour or
part thereof in addition to the rates otherwise prescribed in this award.
Dirty Work
An employee engaged on dirty work shall be paid
41 cents per hour or part thereof in addition to the
rates otherwise prescribed in this award.
Spray Application—Painters
A painter engaged on all spray applications carried
out in other than a properly constructed booth, approved by the Department of Labour and Industry,
shall be paid 41 cents per hour or part thereof in
addition to the rates otherwise prescribed in this
award.
Height Money
An employee required to work on a chimney stack,
spire, tower, radio or television mast or tower, air
shaft, cooling tower, water tower or silo, where the
construction exceeds fifteen metres in height shall
be paid for all work above fifteen metres, 41 cents
per hour or part thereof, with an additional 41 cents
per hour or part thereof for work above each further
fifteen metres in addition to the rates otherwise prescribed in this award.
Swing Scaffold
(a) An employee employed—
(i) on any type of swing scaffold or any
scaffold suspended by rope or cable,
or bosun’s chair or cantilever scaffold;
or
(ii) on a suspended scaffold requiring the
use of steel or iron hooks or angle irons
at a height twenty feet or more above
the nearest horizontal plane,
shall be paid $2.94 for the first four hours or
part thereof and 60 cents for each hour thereafter on any day in addition to the rates
otherwise prescribed in this award.
(b) A solid plasterer when working off a swing
scaffold shall be paid an additional 9 cents
per hour.
Site Allowances
Where an employee is engaged on a construction
site where the parties have agreed to a site allowance to compensate for all special factors and/or
disabilities on a project, he/she shall be paid such
site allowance. Provided that where it has been agreed
that such site allowance shall be paid in lieu of any
of the special rates above, such rates shall not be
paid.
Travel Allowance
A fares allowance of $12.60 per day shall be paid to
employees required to work away from their usual
place of employment.
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Order.
HAVING heard Ms J. Harrison on behalf of the Applicants
and Mr K. Dwyer on behalf of the Respondents, and by consent, Commission pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—
THAT the Building Trades Award 1968 be varied in
accordance with the following Schedule and that such
variation shall have effect from the first pay period on
and from 17th September 2001.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

Schedule.
1. Clause 10.—Wages: Delete subclause (5) of this clause
and insert in lieu the following—
(5) Construction Allowance: (per week) $19.00. An employee shall not be entitled to this construction
allowance except when required to work “on site”
on any work in connection with the erection or demolition of a building or to carry out work which the
employer and the union agree is construction work
or in default of agreement, that is so declared by the
Board of Reference.
2. Clause 12.—Leading Hands: Delete subclause (1) of this
clause and insert in lieu the following—
(1) An employee specifically appointed to be a leading
hand who is placed in charge of—
Per Week
$
(a) not more than one employee, other
than an apprentice, shall be paid
$12.19
(b) more than one and not more than
five other employees shall be paid
$27.20
(c) more than five and not more than
ten other employees shall be paid
$34.51
(d) more than ten other employees
shall be paid
$45.97
In each case, in addition to the rate prescribed for
the highest classification or employee supervised,
or his/her own rate, whichever is the highest.
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3. Clause 13.—Special Rates and Provisions: Delete this
clause and insert in lieu the following—
(1) General conditions under which special rate is payable—
(a) The special rates prescribed in this clause shall
be paid irrespective of the times at which work
is performed and shall not be subject to any
premium or penalty condition.
(b) Where more than one of the following rates
provide a payment for disabilities of substantially the same nature then only the highest of
such rates shall be payable.
(2) Insulation: An employee handling charcoal, pumice, granulated cork, silicate of cotton, insulwool,
slag wool or other recognised insulating material of
a like nature or working in the immediate vicinity
so as to be affected by the use thereof shall be paid
$0.54 per hour or part thereof in addition to the rates
otherwise prescribed in this award.
(3) Hot Work—
(a) An employee required to work in a place
where the temperature has been raised by artificial means to between 46 degrees and 54
degrees Celsius shall be paid $0.42 per hour
or part thereof in addition to the rates otherwise prescribed in this Award or in excess of
54 degrees Celsius shall be paid $0.54 per hour
or part thereof in addition to the said rates.
(b) Where such work continues for more than two
hours the employee shall be entitled to a rest
period of 20 minutes after every two hours
work without loss of pay, not including the
special rate prescribed in paragraph (a) hereof.
(4) Cold Work—
(a) An employee required to work in a place
where the temperature is lowered by artificial
means to less than zero degrees Celsius shall
be paid $0.43 per hour or part thereof in addition to the rates otherwise prescribed in this
award.
(b) Where such work continues for more than two
hours the employee shall be entitled to a rest
period of 20 minutes after every two hours’
work without loss of pay, not including the
special rate prescribed in paragraph (a) hereof.
(5) Confined Space: An employee required to work in a
confined space, being a place the dimensions or nature of which necessitates working in a cramped
position or without sufficient ventilation shall be paid
$0.54 per hour or part thereof in addition to the rates
otherwise prescribed in this award.
(6) Toxic Substances—
(a) An employee required to use toxic substances
or materials of a like nature shall be informed
by the employer of the health hazards involved
and instructed in the correct and necessary
safeguards which must be observed in the use
of such materials.
(b) An employee using such materials will be provided with and shall use all safeguards as are
required by the appropriate Government Authority or in the absence of such requirement
such safeguards as are determined by a competent authority or person chosen by the Union
and the employer.
(c) An employee using toxic substances or materials of a like nature shall be paid $0.54 per
hour extra. Employees working in close proximity to employees so engaged shall be paid
$0.43 per hour extra.
(d) For the purpose of this subclause all materials
which include or require the addition of a catalyst hardener and reactive additives or two
pack catalyst system shall be deemed to be
materials of a like nature.
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(7) Asbestos: Employees required to use materials containing asbestos or to work in close proximity to
employees using such materials shall be provided
with and shall use all necessary safeguards as required by the appropriate occupational health
authority and where such safeguards include the
mandatory wearing of protective equipment (i.e.
combination overalls and breathing equipment or
similar apparatus) such employees shall be paid
$0.54 per hour extra whilst so engaged.
(8) Dry Polishing or Cutting of Tiles: An employee required to dry polish tiles with a machine or to cut
tiles with an electric saw shall be paid $0.54 per hour
or part thereof in addition to the rates otherwise prescribed in this award.
(9) Bitumen Work: An employee handling hot bitumen
or asphalt or dipping materials in creosote shall be
paid $0.54 per hour or part thereof in addition to the
rates otherwise prescribed in this award.
(10) Roof Repairs: An employee engaged on repairs to
roofs shall be paid $0.54 per hour or part thereof in
addition to the rates otherwise provided in this award.
(11) Wet Work: An employee required to work in a place
where water is continually dripping on him/her so
that his/her clothing and boots become wet or where
there is water underfoot shall be paid $0.43 per hour
or part thereof in addition to the rates otherwise prescribed in this award.
(12) Dirty Work: An employee engaged on dirty work
shall be paid $0.43 per hour or part thereof in addition to the rates otherwise prescribed in this award.
(13) An employee engaged in repairs to sewers shall be
paid at the rate of $0.43 per hour or part thereof in
addition to the rates otherwise prescribed in this
award.
(14) An employee working in a dust-laden atmosphere
in a joiners’ shop where dust extractors are not provided or in such atmosphere caused by the use of
materials for insulating, deafening or pugging work
(as, for instance, pumice, charcoal, silicate of cotton
or any other substitute), shall be paid at the rate of
$0.43 per hour or part thereof in addition to the rates
otherwise prescribed in this award.
(15) Scaffolding Certificate Allowance: A tradesperson
who is the holder of a scaffolding certificate or rigging certificate issued by the Department of
Occupational Health, Safety and Welfare and is required to act on that certificate whilst engaged on
work requiring a certificated person shall be paid
$0.43 per hour or part thereof in addition to the rates
otherwise prescribed in this award but this allowance shall not be payable cumulative on the
allowance for swing scaffolds.
(16) Spray Application—Painters: A painter engaged on
all spray applications carried out in other than a properly constructed booth, approved by the Department
of Occupational Health, Safety and Welfare, shall
be paid $0.43 per hour or part thereof in addition to
the rates otherwise prescribed in this award.
(17) Cleaning Down Brickwork: An employee required
to clean down bricks using acids or other corrosive
substances shall be supplied with gloves and be paid
$0.40 per hour or part thereof in addition to the rates
otherwise prescribed in this award.
(18) Bagging: An employee engaged upon bagging brick
or concrete structures shall be paid $0.40 per hour
thereof in addition to the rates otherwise prescribed
in this award.
(19) Furnace Work: An employee engaged in the construction or alternation or repairs to boilers, flues,
furnaces, retorts, kilns, ovens, ladles and similar refractory work shall be paid $1.16 per hour or part
thereof in addition to the rates otherwise prescribed
in this award.
(20) Acid Work: An employee required to work on acid
furnaces, acid stills, acid towers and all other acid
resisting brickwork shall be paid $1.16 per hour or

(21)

(22)

(23)

(24)

(25)
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part thereof in addition to the rates otherwise prescribed in this award.
Plasterers using flintcote shall be paid $0.29 per hour
extra except where flintcote is applied by hawk and
trowel to walls and ceilings when the rate shall be
$0.54 per hour extra.
Chemical and Manure Works and Oil Refineries:
Journeymen and builders’ labourers working on
chemical and manure works or oil refineries shall
receive $0.19 per hour in addition to the prescribed
rate.
Height Money: An employee required to work on a
chimney stack, spire, tower, radio or television mast
or tower, air shaft, cooling tower, water tower or silo,
where the construction exceeds 15 metres in height
shall be paid for all work above 15 metres, $0.43
per hour or part thereof, with an additional $0.43
per hour or part thereof for work above each further
15 metres in addition to the rates otherwise prescribed in this award.
Swing Scaffold—
(a) An employee employed—
(i) on any type of swing scaffold or any
scaffold suspended by rope or cable,
or bosun’s chair cantilever scaffold; or
(ii) on a suspended scaffold requiring the
use of steel or iron hooks or angle irons
at a height of 20 feet or more above
the nearest horizontal plane.
shall be paid $3.15 for the first four hours or
part thereof and $0.64 for each hour thereafter on any day in addition to the rates otherwise
prescribed in this award.
(b) A solid plasterer when working off a swing
scaffold shall be paid an additional $0.11 per
hour.
(c) No apprentice with less than two years’ experience shall use a swing scaffold or bosun’s
chair.
Plumbing—
(a) A plumber doing sanitary plumbing work on
repairs to sewer drainage or wastepipe services in any of the following places—
(i) Infectious and contagious diseases hospitals or any block or portion of a
hospital used for the care of or treatment of patients suffering from any
infectious or contagious disease.
(ii) Morgues, shall be paid $0.43 per hour
or part thereof in addition to the rates
otherwise prescribed in this award.
(b) A plumber doing work on a ship of any class—
(i) whilst under way; or
(ii) in a wet place, being one in which the
clothing of an employee necessarily
becomes wet to an uncomfortable degree or one in which water accumulates
underfoot; or
(iii) in a confined space; or
(iv) in a ship which has done one trip or
more in a fume or dust-laden atmosphere, in bilges, or when cleaning
blockages in soil pipes or waste pipes
or repairing brine pipes; shall be paid
$0.54 per hour or part thereof in addition to the rates otherwise prescribed
in this award.
(c) A plumber carrying out pipework in a ship of
any class under the plates in the engine and
boiler rooms and oil fuel tanks shall be paid
$1.13 per hour or part thereof in addition to
the rates otherwise prescribed in this award.
(d) A plumber required to enter a well nine metres or more in depth for the purpose in the
first place of examining the pump, pipe or any
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other work connected therewith, shall be paid
$2.24 for such examination and $0.80 per hour
thereafter for fixing renewing or repairing such
work.
(e) Permit Work: Any licenced plumber called
upon by his/her employer to use the licence
issued to him/her by the Metropolitan Water
Supply, Sewerage and Drainage Board for a
period in any one week shall be paid $29.64
for that week, in addition to the rates otherwise prescribed in this award.
(f) Plumbers on Sewerage Work: Plumbers or
apprentices in their third, fourth or fifth year,
on work involving the opening up on house
drains or wastepipes for the purpose of clearing blockages or for any other purpose, or
work involving the cleaning out of septic tanks
or dry wells, shall be paid a minimum of $2.34
per day in addition to the prescribed rate whilst
so employed.
Explosive Powered Tools: An operator of explosive
powered tools, being an employee qualified in accord with the laws and regulations of the State of
Western Australia to operate explosive powered tools
is required to use an explosive powered tool shall be
paid $1.02 for each day on which he uses such tool
in addition to the rates otherwise prescribed in this
award.
Secondhand Timber: Where whilst working with
secondhand timber, an employee’s tools are damaged by nails, dumps or other foreign matter on the
timber, shall be entitled to an allowance of $1.70
per day on each day upon which his tools are so
damaged provided that no allowance shall be payable under this clause unless it is reported
immediately to the employer’s representative on the
job in order that the claim may be proved.
Computing Quantities: An employee, other than a
leading hand, who is regularly required to compute
or estimate quantities of materials in respect of the
work performed by others shall be paid $3.15 per
day or part thereof in addition to the rates otherwise
prescribed in this award.
Setter Out: A setter out in a joiner’s shop shall be
paid $4.64 per day in addition to the rates otherwise
prescribed by this award but where an employee
qualifies for this allowance and is appointed leading
hand he/she shall be paid whichever amount is the
higher but not both.
Detail Worker: A detail worker shall be paid $4.64
per day in addition to the rates otherwise prescribed
in this award but where an employee qualifies for
this allowance and is appointed leading hand he/she
shall be paid whichever amount is the higher but not
both.
Spray Painting—Painters—
(a) Lead paint shall not be applied by a spray to
the interior of any building.
(b) All employees (including apprentices) applying paint by spraying shall be provided with
full overalls and head covering and respirators by the employer.
(c) Where from the nature of the paint or substance used in spraying a respirator would be
of little or no practical use in preventing the
absorption of fumes or materials from substances used by an employee in spray painting,
the employee shall be paid a special allowance of $1.29 per day.
Brewery Cylinders—Painters—
(a) A painter required to work in brewery cylinders or stout tuns shall be allowed 15 minutes
spell in the fresh air at the end of each hour
worked by him. Such fifteen minutes shall be
counted as working time and paid for accordingly.
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(b) A painter working in a brewery cylinder or a
stout tun shall be paid at the rate of time and
one half. When working overtime on such
work a painter shall, in addition to the overtime rate payable, be paid one half of his
ordinary rate.
Fumes—
An employee required to work in a place where
fumes of sulphur or other acid or other offensive
fumes are present shall be paid such rates as are
agreed upon between him/her and the employer.
(a) Lead Paint Surfaces: No surface painted with
lead paint shall be rubbed down or scraped by
a dry process.
(b) Width of Brushes: All paint brushes shall not
exceed 125mm in width and no kalsomine
brush shall be more than 175mm in width.
(c) Meals not to be taken in paint shop. No employee shall be permitted to have a meal in
any paint shop or place where paint is stored
or used.
Loads—
Where bricks are being used the employee shall
not be required to carry—
(a) more than 40 bricks each load in a
wheelbarrow (on a scaffold) to a height
of 4.5 metres from the ground;
(b) more than 36 bricks each load in a
wheelbarrow over and above a height
of 4.5 metres on a scaffold.
The type of wheelbarrow shall be agreed upon
with the Union.
Grinding Facilities—
The employer shall provide adequate facilities for
the employees to grind tools and employees shall
be allowed time to use the same whenever reasonably necessary.
First Aid Outfit—
The employer shall provide a sufficient supply
of bandages and antiseptic dressings for use in
cases of accident.
Water and Soap—
Water and soap shall be provided at each shop or
on each job by the employer for use by the employees.
Provision of Boiling Water—
The employer shall provide boiling water at each
shop for the use of his/her employees at lunch
time.
(a) The employer shall supply a safety helmet for
each of his/her employees requesting one on
any job where, pursuant to the regulations
made under the Occupational Health, Safety
and Welfare Act 1984, a employee is required
to wear such helmet.
(b) Any helmet so supplied shall remain the property of the employer and during the time it is
on issue, the employee shall be responsible
for any loss or damage thereto, fair wear and
tear attributable to ordinary use excepted.
Electrical Sanding Machines—
The use of electrical sanding machines for sanding down paint work shall be governed by the
following provisions—
(a) The weight of each such machine shall not
exceed 5.9 kilograms.
(b) Every employer operating any such machine shall endeavour to ensure that each
such machine, together with all electrical
leads and associated equipment, is kept in
a safe condition and shall if requested so
to do by any employee but not more often
than once in any four weeks cause the same
to be inspected under the provisions of the
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Electricity Act and the regulations made
thereunder.
(c) Employers shall provide and supply respirators of a suitable type, to each employee
and shall maintain same in an effective and
clean state at all times. Where respirators
are used by more than one employee, each
such respirator shall be sterilised or a new
pad inserted after use by each such employee.
(d) Employers shall also provide and supply
goggles of suitable type provided that the
goggles with celluloid lenses shall not be
regarded as suitable.
(e) All employees shall use the protective
equipment supplied when using electrical
sanding machines of any type.
(42) Protective clothing for bricklayers and bricklayers’
labourers engaged on construction or repair of refractory brickwork—
(a) Gloves shall be supplied when employees are
engaged on repair work and shall be replaced
as required, subject to employees handing in
the used gloves.
(b) Boots shall be supplied upon request of the
employees after six weeks’ employment, the
cost of such boots to be assessed at $20.00
and employees to accrue credit at the rate of
$1.00 per week.
Employees leaving or being dismissed before 20
weeks’ employment shall pay the difference between
the credit accrued and the $20.00. The right to accrue credit shall commence from the date of request
for the boots.
In the event of boots being supplied and the employee not wearing them whilst at work, the
employer shall be entitled to deduct the cost of the
boots if the failure to wear them continues after one
warning by the employer.
Upon issue of the boots, employees may be required
to sign the authority form in or to the effect of the
Annexure to the clause. Boots shall be replaced each
six months, dating from the first issue.
(c) Where necessary when bricklayers are engaged on work covered by subclauses (19) and
(20) of this clause, overalls will be supplied
upon the request of the employee and on the
condition that they are worn while performing the work.
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Order.
HAVING heard Ms J. Harrison on behalf of the Applicants
and Mr K. Dwyer on behalf of the Respondents, the Commission pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT the Building Trades (Construction) Award 1987,
No. R14 of 1978 be varied in accordance with the following Schedule and that such variation shall have effect
from the first pay period on and from 17th September
2001.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

Schedule.
1. Clause 8.—Rates of Pay: Delete this clause and insert in
lieu the following—
(1) Except as elsewhere provided in this Award the rates
of pay payable to an employee (other than an apprentice) shall be that prescribed herein calculated
as an hourly rate in accordance with subclause (4)
of this clause.
(2) Weekly Rate: The following amounts shall be applied for the purpose of the calculation in subclause
(4) of this clause of the hourly rate to apply under
this Award.
Base
Rate
$

(a)

(i) Bricklayers, stoneworkers, 365.20
stonemasons, carpenters,
joiners, painters, signwriters,
glaziers, and plasterers roof
tile fixers
(ii) Plumber and/or gasfitter
368.00
(iii) Plumber holding registration
in accordance with the
Metropolitan Water Supply,
Sewerage and Drainage Act:
Base Rate
368.00
Reg. Allowance $ 17.30
385.30
(iv) Marker/Setter Out
378.60
(v) Special Class Tradesman
385.00
(b) (i) Group 1
Rigger
362.30
Drainer
362.30
Dogman
362.30
(ii) Group 2
Scaffolder
346.70
Powder Monkey
346.70
Hoist or Winch Driver
346.70
Concrete Finisher
346.70
Steel Fixer including
Tack Welder
346.70
Concrete Pump Operator
346.70
(iii) Group 3
Bricklayer’s Labourer
335.10
Plasterer’s Labourer
335.10
Assistant Powder Monkey 335.10
Assistant Rigger
335.10
Demolition Worker (after
three months’ experience) 335.10
Gear Hand
335.10
Cement Gun Operator
335.10
Concrete Cutting or Drilling
Machine Operator
335.10
Pile Driver
335.10
Tackle Hand
335.10
Jackhammer Hand
335.10
Mixer Driver (Concrete)
335.10
Steel Erector
335.10
Aluminium Alloy
Structural Erector
335.10
Gantry Hand or Crane Hand 335.10
Concrete Gang Including
Concrete Floater
335.10

Supple- Arbitrated Weekly
mentary
Safety
Rate
Payment Adjustment
$
$
$

52.10

90.00

507.30

52.10

90.00

510.10

52.10
52.10
52.10

90.00
90.00
90.00

527.40
520.70
527.10

52.10
52.10
52.10

88.00
88.00
88.00

502.40
502.40
502.40

52.10
52.10
52.10
52.10

88.00
88.00
88.00
88.00

486.80
486.80
486.80
486.80

52.10
52.10

88.00
88.00

486.80
486.80

52.10
52.10
52.10
52.10

88.00
88.00
88.00
88.00

475.20
475.20
475.20
475.20

52.10
52.10
52.10

88.00
88.00
88.00

475.20
475.20
475.20

52.10
52.10
52.10
52.10
52.10
52.10

88.00
88.00
88.00
88.00
88.00
88.00

475.20
475.20
475.20
475.20
475.20
475.20

52.10
52.10

88.00
88.00

475.20
475.20

52.10

88.00

475.20
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Base
Rate
$

Steel or Bar Bender to
Pattern or Plan
335.10
Concrete Formwork
Stripper
335.10
Concrete Pump Hose Hand 335.10
Trades Labourer
335.10
Brick Paver Labourer
335.10
Brick Cleaner/Labourer
335.10
(iv) Group 4
Builders’ Labourers Employed
on Work Other Than
Specified in Classifications
(i) to (iii)
306.60

Supple- Arbitrated Weekly
mentary
Safety
Rate
Payment Adjustment
$
$
$

52.10

88.00

475.20

52.10
52.10
52.10
52.10
52.10

88.00
88.00
88.00
88.00
88.00

475.20
475.20
475.20
475.20
475.20

52.10

88.00

446.70

(c) Supplementary Payments
Supplementary payments set out in this clause represent payments in lieu of equivalent overaward
payments.
The rates of pay in this award include arbitrated
safety net adjustments available since December
1993, under the Arbitrated Safety Net Adjustment
Principle.
These arbitrated safety net adjustments shall be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above
the rate prescribed in the Award. For these purposes
over award rates of pay in any industrial agreement
affecting employees whose terms of employment are
also regulated by the award shall likewise be liable
to absorption unless contrary to the terms of the industrial agreement.
Increases in rates of pay otherwise made under the
State Wage Case Principles, excepting those resulting from enterprise agreements, are not to be used
to offset arbitrated safety net adjustments.
(3) Industry Allowance
The industry allowance at the rate of $19.10 per week to be
paid to each employee is to compensate for the following disabilities associated with construction work—
(a) Climate conditions when working in the open on all
types of work.
(b) The physical disadvantage of having to climb stairs
or ladders.
(c) The disability of dust blowing in the wind, brick
dust and drippings from concrete.
(d) Sloppy and muddy conditions associated with the
initial stages of the erection of a building.
(e) The disability of working on all types of scaffolding
or ladders other than a swing scaffold, suspended
scaffold, or a bosun’s chair.
(f) The lack of the usual amenities associated with factory work (e.g. meal rooms, change rooms, lockers).
(4) Hourly Rate Calculation—Follow the Job Loading
(a) The hourly rate of pay to be paid to an adult employee (other than an apprentice) shall be calculated
to the nearest cent (less than half a cent to be disregarded) by multiplying the sum of the amounts
prescribed in subclause (2) and the amount prescribed in subclause (3) and where applicable in
subclauses (6), (7), (8) and (9) of this clause by 52
and dividing the result by 50.4 by adding to that the
amount prescribed in subclause (5) of this clause
and by dividing the total by 38.
(b) The aforementioned calculation shall take into account a factor of eight days in respect of the incidence
of loss of wages for periods of unemployment between jobs.
(5) Special Allowance
The special allowance at the rate of $7.70 per week to be
paid to each employee is to compensate for the following—
(a) Excess travelling time incurred by employees in the
building industry;
(b) The removal of loadings from the various building
awards consequent upon the introduction of this paid
rates award in the industry.
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(6) Tool Allowance
Tool allowances shall be paid to tradesmen as prescribed
hereunder—
Per Week
$
Carpenters, Joiners, Plumbers, Stonemasons,
Stoneworkers
19.70
Plasterers, Fixers
16.20
Bricklayers
14.00
Roof Tile Fixers
10.30
Signwriters, Painters, Glaziers
4.90
(7) Location Allowance
Where applicable location allowances in accordance with
Appendix A will be paid.
(8) Underground Allowance
(a) (i) Subject to paragraph (b) hereof, an employee
required to work underground shall be paid
an allowance of $9.33 per week in addition to
the allowance prescribed in subclause (3) of
this clause and any other amount prescribed
for such employee elsewhere in this award.
(ii) Where a shaft is to be sunk to a depth greater
than six metres the payment of the underground allowance shall commence from the
surface.
(iii) This allowance shall not be payable to an
employee engaged upon “pot and drive” work
at a depth of 3.5 metres or less.
(b) Where an employee is required to work underground
for no more than four days or shifts in any ordinary
week he/she shall be paid an underground allowance in accordance with the provisions of paragraph
(t) of subclause (1) of Clause 9.—Special Rates and
Provisions in lieu of the allowance prescribed in
paragraph (a) hereof.
(9) Plumbing Trade Allowance
Plumbers shall be paid an allowance at the rate of $15.20
per week to compensate for the following classes of work and
in lieu of the relevant amounts in Clause 9.—Special Rates
and Provisions whether or not such work is performed in any
one week. When working outside the categories listed hereunder, a plumber shall receive the appropriate rates provided
for in the said Clause 9.—Special Rates and Provisions.
(a) General Plumber
(i) Clearing stoppages in soil or waste pipes, or sewer
drain pipes, also repairing and putting same in proper
order;
(ii) Work in wet places;
(iii) Work requiring a swing scaffold, swing seat or rope;
(iv) Dirty or offensive work;
(v) Work in any confined space;
(vi) Work on a ladder exceeding eight metres in height.
(b) Mechanical Services Plumber
(i) Handling charcoal, pumice, granulated cork, silicate
of cotton, insulwool, slag wool, or other recognised
insulation material of a like nature or working in the
immediate vicinity so as to be affected by the use
thereof;
(ii) Work in a place where the temperature has been
raised by artificial means to between 46 and 54 degrees celsius or exceeding 54 degrees celsius;
(iii) Work in a place where fumes of sulphur or other
acid or other offensive fumes are present;
(iv) Dirty or offensive work;
(v) Work in any confined space;
(vi) Work on a ladder exceeding eight metres in height.
(c) Roof Plumber
(i) Work on the fixing of aluminium foil insulation on
roofs or walls prior to the sheeting thereof;
(ii) Use of explosive powered tools;
(iii) Work requiring use of materials containing asbestos
or to work in close proximity to employees using
such materials shall be provided with and shall use

2738

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

all necessary safeguards as required by the appropriate occupational health authority including the
mandatory wearing of protective equipment (i.e.
combination overalls and breathing equipment or
similar apparatus);
(iv) Dirty or offensive work;
(v) Work requiring a swing scaffold, swing seat or rope;
(vi) Work on a ladder exceeding eight metres in height.
(10) Leading Hands
(a) A person specifically appointed to be a leading hand
shall be paid at the rate of the undermentioned additional
amounts above the rate of the highest classification supervised,
or his/her own rate, whichever is the highest, in accordance
with the number of persons in his/her charge—
Weekly
Base
Only
$

Rate
Per
Hour
$

(i) In charge of not more than one
person
12.20
0.33
(ii) In charge of two and not more
than five persons
26.90
0.73
(iii) In charge of six and not more than
ten persons
34.30
0.93
(iv) In charge of more than ten persons 45.70
1.25
(b) The hourly rate prescribed in paragraph (a) hereof is
calculated to the nearest cent (less than half a cent to be disregarded) by multiplying the weekly base amount by 52 and
dividing the result by 50.4 and by dividing the amount by 38.
(11) Licensed Plumbers Accepting Responsibility
Any licensed plumber called upon by his/her employer to
use the licence issued to him/her by the Metropolitan Water
Supply, Sewerage and Drainage Board for a period in any
week—$29.66 for that week.
(12) Plumber Acting on Welding Certificate
A plumber who is requested by his/her employer to hold
the relevant qualifications and has obtained a certificate of
competency pursuant to procedures as set out by the Standards Association of Australia or other relevant recognised
codes, or, who may have to carry out work which is subject to
other special tests but not a normal trade test, and is required
by his/her employer to act on such qualifications, shall be
paid an additional 40 cents per hour for oxyacetylene welding and 40 cents per hour for electric welding for every hour
of his/her employment whether or not he/she has in any hour
performed work relevant to those qualifications held.
(13) Lead Work
A plumber engaged in leadburning or lead work in connection therewith shall be paid an additional $1.34 per hour.
(14) Ship’s Plumbing
A plumber engaged on plumbing work in connection with
ships shall be paid an additional 94 cents per hour.
(15) Casual Hands
In addition to the rate appropriate for the type of work, a
casual hand shall be paid an additional 20 per cent of the rate
per hour with a minimum payment as for three hours employment. The penalty rate herein prescribed shall be deemed to
include, inter alia, compensation for annual leave.
(16) Site Allowances
The Union on behalf of its members may request an employer to consider a site allowance to compensate for all special
factors and/or disabilities on a project.
Where the parties have considered the merit of the claim
and have agreed on a proposed rate, it shall be referred to the
Commission for ratification.
Where agreement cannot be reached, the parties shall refer
the matter to the Commission which shall determine an appropriate rate, if any, to compensate for such special factors
and/or disabilities: Provided, however, that the Commission
may determine that such site allowance shall be paid in lieu of
any of the special rates related to conditions on the site as
prescribed in Clause 9 subclause (1).
The Commission shall ratify or determine such matters on
the criteria outlined in the Full Bench Decision of the
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Conciliation and Arbitration Commission dated February 25,
1983 (Print F1957).
Where the procedure prescribed by this subclause is being
followed, work shall continue normally.
A site allowance determined in accordance with this
subclause shall be deemed to be prescribed by this Award.
2. Clause 9.—Special Rates and Provisions: Delete this
clause and insert in lieu the following—
(1) In addition to the rates otherwise prescribed in this
Award, the following rates shall be payable to employees covered by the said Award—
(a) Insulation
An employee handling charcoal, pumice,
granulated cork, silicate of cotton, insulwool,
slag wool, limpet fibre, vermiculite or other
recognised insulating material of a like nature
or working in the immediate vicinity so as to
be affected by the use thereof 53 cents per hour
or part thereof.
(b) Hotwork
An employee who works in a place where the
temperature has been raised by artificial means
to between 46 degrees and 54 degrees Celsius—43 cents per hour or part thereof,
exceeding 54 degrees celsius—53 cents per
hour or part thereof.
Where such work continues for more than two
hours, the employee shall be entitled to 20
minutes rest after every two hours work without loss of pay, not including the special rate
provided by this paragraph.
(c) Cold Work
An employee who works in a place where the
temperature is lowered by artificial means to
less than zero degrees Celsius shall be paid
43 cents per hour.
Where such work continues for more than two
hours, the employee shall be entitled to 20
minutes rest after every two hours work without loss of pay, not including the special rate
provided by this paragraph.
(d) Confined Space
An employee required to work in a confined
space shall be paid 53 cents per hour or part
thereof.
(“Confined Space” means a place the dimensions or nature of which necessitate working
in a cramped position or without sufficient
ventilation.)
(e) Swing Scaffold—
(i) an employee required to work from any
type of swing or any scaffold suspended by rope or cable, bosun’s chair,
or suspended scaffold requiring use of
steel or iron hooks or angle irons shall
be paid the appropriate allowance set
out below corresponding to the storey
level at which the anchors or bracing,
from which the stage is suspended, has
been erected.
Such allowance shall be paid for minimum of four hours’ work or part
thereof until construction work (as defined) has been completed.

Height of Bracing
0-15 storeys
16-30 storeys
31-45 storeys
46-60 storeys
Greater than 60 storeys

First
Each
Four Additional
Hours
Hour
$
$
3.12
0.65
4.03
0.83
4.74
0.97
7.79
1.61
9.93
2.05
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Provided that an apprentice with less than two years’ experience shall not use a swing scaffold or bosun’s chair, and
further provided that solid plasterers when working off a swing
scaffold shall receive an additional 11 cents per hour.
(f) Explosive Powered Tools
An operator of explosive powered tools, as defined in this
award, who is required to use an explosive powered tool, shall
be paid 1.02 cents for each day on which he/she uses such a
tool.
(g) Wet Work
An employee working in any place where water is continually dripping on him/her so that clothing and boots become
wet, or where there is water underfoot, shall be paid 43 cents
per hour whilst so engaged.
(h) Dirty Work
An employee engaged on unusually dirty work shall be paid
43 cents per hour.
(i) Towers Allowance
An employee working on a chimney stack, spire, tower, radio or television mast or tower, air shaft (other than above
ground in a multi-storey building), cooling tower or silo, where
the construction exceeds fifteen metres in height shall be paid
43 cents per hour for all work above fifteen metres, and 43
cents per hour for work above each further fifteen metres.
Provided that any similarly constructed building, or a building not covered by Clause 10.—Multi-Storey Allowance,
which exceeds 15 metres in height may be covered by this
subclause, or by that clause by agreement or where agreement is not reached, by determination of the Commission.
(j) Toxic Substances
(i) An employee required to use toxic substances shall
be informed by the employer of the health hazards
involved and instructed in the correct and necessary
safeguards which must be observed in the use of such
materials.
(ii) Employees using such materials will be provided
with and shall use all safeguards as are required by
Clause 29.—Protection of Employees and the appropriate Government authority or in the absence of
such requirement such safeguards as are defined by
a competent authority or person chosen by the union and the employer.
(iii) Employees using toxic substances or materials of a
like nature shall be paid 53 cents per hour. Employees working in close proximity to employees so
engaged shall be paid 43 cents per hour.
(iv) For the purpose of this paragraph toxic substances
shall include epoxy based materials and all materials which include or require the addition of a catalyst
hardener and reactive additives or two pack catalyst
system shall be deemed to be materials of a like nature.
(k) Fumes
An employee required to work in a place where fumes of
sulphur or other acid or other offensive fumes are present shall
be paid such rates as are agreed upon between him/her and
the employer; provided that, in default of agreement, the matter may be referred to a Board of Reference for the fixation of
a special rate.
Any special rate so fixed shall apply from the date the employer is advised of the claim and thereafter shall be paid as
and when the fume condition occurs.
(l) Asbestos
Employees required to use materials containing asbestos or
to work in close proximity to employees using such materials
shall be provided with and shall use all necessary safeguards
as required by the appropriate occupational health authority
and where such safeguards include the mandatory wearing of
protective equipment (i.e. combination overalls and breathing equipment or similar apparatus) shall be paid 53 cents per
hour extra whilst so engaged.
(m) Furnace Work
An employee engaged in the construction or alteration or
repairs to boilers, flues, furnaces, retorts, kilns, ovens, ladles
and similar refractory work shall be paid $1.14 per hour. This

2739

additional rate shall be regarded as part of the wage rate for
all purposes.
(n) Acid Work
An employee required to work on the construction or repairs to acid furnaces, acid stills, acid towers and all other
acid resisting brickwork shall be paid $1.14 per hour. This
additional rate shall be regarded as part of the wage rate for
all purposes.
(o) Cleaning Down Brickwork
An employee required to clean down bricks using acids or
other corrosive substances shall be paid 40 cents per hour.
While so employed employees will be supplied with gloves
by the employer.
(p) Bagging
Employees engaged upon bagging brick or concrete structures shall be paid 40 cents per hour.
(q) Bitumen Work
An employee handling hot bitumen or asphalt or dipping
materials in creosote shall be paid 53 cents per hour.
(r) Roof Repairs
Employees engaged on repairs to roofs shall be paid 53 cents
per hour.
(s) Computing Quantities
Employees who are regularly required to compute or estimate quantities of materials in respect to the work performed
by other employees shall be paid $3.12 per day or part thereof.
Provided that this allowance shall not apply to an employee
classified as a leading hand.
(t) Underground Allowance
(i) An employee required to work underground for no
more than 4 days or shifts in an ordinary week shall
be paid $ 1.86 a day or shift in addition to any other
amount prescribed for such employees elsewhere in
this award.
Provided that an employee required to work underground for more than four days or shifts in an
ordinary week shall be paid an underground allowance in accordance with the provisions of subclause
(8) of Clause 8.—Rates of Pay.
(ii) Where a shaft is to be sunk to a depth greater than 6
metres the payment of the underground allowance
shall commence from the surface.
(iii) This allowance shall not be payable to employees
engaged upon “pot and drive” work at a depth of 3.5
metres or less.
(u) Plumbing
(i) A plumber doing sanitary plumbing work or repairs
to sewer drainage or waste pipe services in any of
the following places—
(aa) Infectious and contagious diseases hospitals
or any block or portion of a hospital used for
the care of or treatment of patients suffering
from any infectious or contagious disease; or
(bb) Morgues—
shall be paid 40 cents per hour or part
thereof.
(ii) A plumber required to enter a well 9 metres or more
in depth for the purpose in the first place of examining the pump, pipe or any other work connected
therewith shall be paid $1.85 for such examination
and 82 cents per hour thereafter for fixing, renewing or repairing such work.
(iii) A plumber or an apprentice to plumbing, other than
one in his/her first or second year of apprenticeship,
on work involving the opening up of house drains
or waste pipes for the purpose of clearing blockages
or for any other purpose or on work involving the
cleaning out of septic tanks or dry wells shall be
paid a minimum of $2.29 per day.
(v) (a) An employee who—
(i) is appointed by his or her employer to be responsible for carrying out first aid duties as
they may arise; and
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(ii) holds a recognised first aid qualification (as
set out hereunder) from the Australian Red
Cross Society, St John Ambulance Association or similar body; and
(iii) is required by his or her employer to hold a
qualification at that level; and
(iv) the qualification satisfies the relevant statutory requirement pertaining to the provision
of first-aid services at the particular location
where the employee is engaged;
(v) those duties are in addition to his or her normal duties, recognising what first aid duties
encompass by definition;
shall be paid at the following additional rates
to compensate that person for the additional
responsibilities, skill obtained, and time spent
acquiring the relevant qualifications—
(A) an employee who holds the Basic First
Aid certificate or equivalent qualification recognised under the Occupational
Safety and Health Act 1984—$1.84 per
day; or
(B) an employee who holds at least a Senior First Aid certificate, Industrial First
Aid certificate or equivalent, or higher
qualification recognised under the Occupational Safety and Health Act
1984—$2.88 per day.
(b) In payment of an allowance under this clause, a person shall be paid only for the level of qualification
required to be held, and there shall be no double
counting for employees who hold more than one
qualification.
(c) An employer shall be under no obligation to provide paid training leave or other payment of any kind
to employees to acquire or update first aid qualifications.
(w) Heavy Blocks
(i) Employees lifting other than standard bricks
An employee required to lift blocks (other than
cindcrete blocks for plugging purposes) shall be paid
the following additional rates—
Where the blocks weigh over 5.5 kg and under 9
kg—43 cents per hour.
Where the blocks weigh 9 kg or over and up to 18
kg—77 cents per hour.
Where the blocks weigh over 18 kg—$1.09 cents
per hour.
An employee shall not be required to lift a building
block in excess of 20 kg in weight unless such employee is provided with a mechanical aid or with an
assisting employee; provided that an employee shall
not be required to manually lift any building block
in excess of 20 kg in weight to a height of more than
1.2 metres above the working platform.
Provided that this subclause shall not apply to employees being paid the extra rate for refractory work.
(ii) Stonemasonry Employees
The employer of stonemasonry employees shall provide mechanical means for the handling, lifting and
placing of heavy blocks or pay in lieu thereof the
rates and observe the conditions prescribed in paragraph (i) herein.
(x) Plaster or Composition Spray
An employee using a plaster or composition spray shall be
paid an additional 43 cents per hour whilst so engaged.
(y) Slushing
An employee engaged at “Slushing” shall be paid 43 cents
per hour.
(z) Dry Polishing of Tiles
Employees engaged on dry polishing of tiles (as defined)
where machines are used shall be paid 53 cents per hour or
part thereof.
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(aa) Cutting Tiles
An employee engaged at cutting tiles by electric saw shall
be paid 53 cents per hour whilst so engaged.
(bb) Second Hand Timber
Where, whilst working with second hand timber, an employee’s tools are damaged by nails, dumps or other foreign
matter on the timber he/she shall be entitled to an allowance
of $1.69 per day on each day upon which his/her tools are so
damaged, provided that no allowance shall be payable under
this paragraph unless it is reported immediately to the employer’s representative on the job in order that he/she may
prove the claim.
(cc) Height Work—Painting Trades
An employee working on any structure at a height of more
than 9 metres where an adequate fixed support not less than
0.75 metres wide is not provided, shall be paid 40 cents per
hour in addition to ordinary rates. This subclause shall not
apply to an employee working on a bosun’s chair or swinging
stage.
This provision shall not apply in addition to the Towers Allowance prescribed in paragraph (i) of this subclause.
(dd) Brewery Cylinders—Painters
A painter in brewery cylinders or stout tuns shall be allowed
15 minutes’ spell in the fresh air at the end of each hour worked
by him/her.
Such 15 minutes shall be counted as working time and shall
be paid for as such. The rate for working in brewery cylinders
or stout tuns shall be at the rate of time and one-half. When an
employee is working overtime and is required to work in brewery cylinders and stout tuns he/she shall, in addition to the
overtime rates payable, be paid one half of the ordinary rate
payable as provided by Clause 8.—Rates of Pay of this award.
(ee) Certificate Allowance
A tradesman who is the holder of a scaffolding certificate or
rigging certificate issued by the Department of Industrial Affairs and is required to act on that Certificate whilst engaged
on work requiring a certificated person shall be paid an additional 43 cents per hour.
Provided that this allowance shall not be payable cumulative on the allowance for swing scaffolds.
(ff) Spray Application—Painters
An employee engaged on all spray applications carried out
in other than a properly constructed booth approved by the
Department of Industrial Affairs shall be paid 43 cents per
hour extra.
(gg) Bricklayer Operating Cutting Machine
One bricklayer on each site to operate the cutting machine
and to be paid 53 cents per hour or part thereof whilst so
engaged.
(hh) Spray Painting—Painters
(i) Lead paint shall not be applied by a spray to the
interior of any building and no surface painted with
lead paint shall be rubbed down or scraped by a dry
process.
(ii) All employees (including apprentices) applying paint
by spraying shall be provided with full overalls and
head covering and respirators by the employer.
(iii) Where from the nature of the paint or substance used
in spraying a respirator would be of little or no practical use in preventing the absorption of fumes or
materials from substances used by an employee in
spray painting, the employee shall be paid a special
allowance of $1.23 cents per day.
(ii) Grindstone Allowance
Where a grindstone or wheel is not made available as required by Clause 32(5)(b) of the award, an allowance of $4.59
per week shall be paid in lieu of same to each Carpenter or
Joiner.
(2) Conditions Respecting Special Rates
(a) The special rates prescribed in this award shall be paid
irrespective of the time at which work is performed and shall
not be subject to any premium or penalty conditions.
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This limitation does not apply to the “All Purpose” special
rates prescribed in paragraphs (m) and (n) of subclause (1) of
this Clause.
(b) Where more than one of the above rates provides payments for disabilities of substantially the same nature then
only the highest of such rates shall be payable.
(3) (a) Loads
Where bricks are being used the employee shall not
be required to carry—
(i) more than 40 bricks each load in a wheelbarrow (on a scaffold) to a height of 4.5 metres
from the ground.
(ii) more than 36 bricks each load in a wheelbarrow over and above a height of 4.5 metres on
a scaffold.
The type of wheelbarrow shall be agreed upon
with the union.
(b) (i) The employer shall supply a safety helmet for
each of his/her employees requesting one on
any job where, pursuant to the regulations
made under the Construction Safety Act 1972,
an employee is required to wear such helmet.
(ii) Any helmet so supplied shall remain the property of the employer and during the time it is
on issue the employees shall be responsible
for any loss or damage thereto, fair wear and
tear attributable to ordinary use excepted.
(c) Attendants on Ladders
No employee shall work on a ladder at a height of
over six metres from the ground when such ladder
is standing in any street, way or lane where traffic is
passing to and fro, without an assistant on the ground.
(d) Electrical Sanding Machines
The use of electrical sanding machines for sanding
down paint work shall be governed by the following
provisions—
(i) The weight of each such machine shall not
exceed 6 kilograms.
(ii) Every employer operating any such machine
shall endeavour to ensure that each such machine, together with all electrical leads and
associated equipment, is kept in a safe condition and shall, if requested so to do by any
employee, but not more often than once in any
four weeks, cause the same to be inspected
under the provisions of the Electricity Act and
the regulations made thereunder.
(iii) Employers shall provide and supply respirators of a suitable type, to each employee and
shall maintain same in an effective and clean
state at all times. Where respirators are used
by more than one employee, each such respirator shall be sterilised or a new pad inserted
after use by each such employee.
(iv) Employers shall also provide and supply goggles of a suitable type. Provided that goggles
with celluloid lenses shall not be regarded as
suitable.
(v) All employees shall use the protective equipment supplied when using electrical sanding
machines of any type.
(e) Adequate precautions shall be taken by all employers for the safety of employees employed on the
retaining walls of dams. Any dispute as to the adequacy of precautions taken shall be referred to the
Board of Reference.
(f) The Secretary or any authorised officer of the union
shall have the right to visit any job for the purpose
of ascertaining whether work is being performed in
accordance with the provisions of the Construction
Safety Act 1972, and any regulations made thereunder. Should he/she be of the opinion that the work
being carried out is not in accord with those provisions the Secretary or any authorised officer of the
union shall inform the employer and the employees
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concerned accordingly and may report any alleged
breach of the Act or the regulations to the Chief Inspector of Construction Safety.
(g) Where the employer provides transport to and from
the job the conveyance used for such transport shall
be provided with suitable and weatherproof covering.
(h) Protective clothing for bricklayers and their labourers engaged on construction or repair of refractory
brickwork—
(i) Gloves shall be supplied when employees are
engaged on repair work and shall be replaced
as required, subject to employees handing in
the used gloves.
(ii) Boots shall be supplied upon request of the
employee after six weeks’ employment, the
cost of such boots to be assessed at $20.00
and employees to accrue credit at the rate of
$1.00 per week.
Employees leaving or being dismissed before
20 weeks’ employment shall pay the difference between the credit accrued and the
$20.00. The right to accrue credit shall commence from the date of request for the boots.
In the event of boots being supplied and the
employee not wearing them while at work, the
employer shall be entitled to deduct the cost
of the boots if the failure to wear them continues after one warning by the employer.
Upon issue of the boots, employees may be
required to sign the authority form in or to the
effect of the Annexure to this clause. Boots
shall be replaced each six months, dating from
the first issue.
(iii) Where necessary, when bricklayers are engaged on work covered by paragraphs (m) and
(n) of subclause (1) of this clause overalls will
be supplied upon the request of the employee
and on the condition that they are worn while
performing the work.
3. Clause 10.—Multi-Storey Allowance: Delete subclause
(3) of this clause and insert in lieu the following—
(3) Rates For Multi-Storey Buildings
Except as provided for in subclause (4) of this clause,
an allowance in accordance with the following table
shall be paid to all employees on the building site.
The second and subsequent allowance scales shall,
where applicable, commence to apply to all employees when one of the following components of the
building—structural steel, re-inforcing steel, boxing
or walls, rises above the floor level first designated
in each such allowance scale.
“Floor Level” means that stage of construction which
in the completed building would constitute the walking surface of the particular floor level referred to in
the table of payments.
From commencement of Building to Fifteenth Floor
Level—35 cents per hour extra;
From Sixteenth Floor Level to Thirtieth Floor
Level—42 cents per hour extra;
From Thirty-first Floor Level to Forty-fifth Floor
Level—65 cents per hour extra;
From Forty-sixth Floor Level to Sixtieth Floor
Level—82 cents per hour extra;
From Sixty-first Floor Level Onwards—$1.03 cents
per hour extra.
The allowance payable at the highest point of the
building shall continue until completion of the building.
4. Appendix B—Wagerup Alumina Refinery Construction
Site: Delete this appendix and insert in lieu the following—
(1) Liberty to Apply
Liberty to Apply to insert provisions relating to future project is reserved.
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5. Appendix C—Pinjarra and Kwinana Alumina Refineries: Delete this appendix and insert in lieu the following—
(1) Liberty to Apply
Liberty to Apply to insert provisions relating to future project is reserved.
6. Appendix D—North West Shelf Gas Project: Delete this
appendix and insert in lieu the following—
(1) Liberty to Apply
Liberty to Apply to insert provisions relating to future project is reserved.
4. Appendix F—Asbestos Eradication: Delete clause (5) of
this appendix and insert in lieu the following—
In addition to the rates prescribed in this award, an employee engaged in asbestos eradication (as defined) shall
receive $1.44 per hour worked in lieu of Special Rates
prescribed in Clause 9(1) with the exception of subclauses
(b), (c), (e), (x), (ab) and (af).
5. Appendix G—Laser Equipment: Delete clause (4) of this
appendix and insert in lieu the following—
Where an employee has been appointed by his employer
to carry out the duties of a laser safety officer he shall be
paid an allowance of $1.78 per day or part thereof whilst
carrying out such duties. The allowance shall be paid as
a flat amount without attracting any premium or penalty.
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Schedule.
1. Clause 12.—Leading Hands: Delete this clause and insert in lieu the following—
Leading Hands in charge of not less
than three and not more than ten
employees shall be paid at the rate of
$16.20
More than ten and not more than 20
other employees at the rate of
$24.30
More than 20 employees at the rate of
$31.60
2. Clause 13.—Special Rates and Provisions:
A. Delete subclause (1) of this clause and insert in lieu
the following—
(1) Disabilities Allowance: An employee employed outside of his/her shop on construction
work shall for the time so employed be paid a
disabilities allowance at the rate of $1.95 per
week in addition to the prescribed rate.
B. Delete subclause (16) of this clause and insert in lieu
the following—
(16) Plumbers on Sewerage Work: Plumbers employed on work involving the opening up of
house drains or waste pipes for the purpose of
clearing blockages or for any other purpose,
or on work involving the cleaning of septic
tanks or dry wells, shall be paid 42 cents per
day in addition to the prescribed rate.

————————

2001 WAIRC 03807
BUILDING TRADES (GOLDMINING INDUSTRY)
AWARD
Nos. 29 and 32 of 1965 and No. 4 of 1966.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CONSTRUCTION,
MINING,
ENERGY,
TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN
BRANCH,
APPLICANT
v.
LAKE VIEW AND STAR LIMITED,
GREAT BOULDER GOLD MINES
LTD,
GOLD
MINES
OF
KALGOORLIE
(AUST)
LTD,
RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DELIVERED
THURSDAY, 20 SEPTEMBER 2001
FILE NO
APPLICATION 1351 OF 2001
CITATION NO. 2001 WAIRC 03807
____________________________________________________________________________

Result

Award Varied

____________________________________________________________________________

Order.
HAVING heard Ms J. Harrison on behalf of the Applicant and
there being no appearance on behalf of the Respondents, the
Commission pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—
THAT the Building Trades (Goldmining Industry)
Award be varied in accordance with the following Schedule and that such variation shall have effect from the first
pay period on and from 17th September 2001.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

2001 WAIRC 03819
BUILDING TRADES (GOVERNMENT) AWARD 1968
No. 31A of 1966.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS,
CONSTRUCTION,
MINING, ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN
BRANCH,
APPLICANTS
v.
CONTRACT AND MANAGEMENT
SERVICES, HEALTH DEPARTMENT
OF
WESTERN
AUSTRALIA,
AGRICULTURE
WESTERN
AUSTRALIA, RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DELIVERED
THURSDAY, 20 SEPTEMBER 2001
FILE NO
APPLICATION 1360 OF 2001
CITATION NO. 2001 WAIRC 03819
____________________________________________________________________________

Result

Award Varied

____________________________________________________________________________

Order.
HAVING heard Ms J. Harrison on behalf of the Applicants
and Ms A. Davison on behalf of the Respondents, and by consent, the Commission pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—
THAT the Building Trades (Government) Award 1968
be varied in accordance with the following Schedule and
that such variation shall have effect from the first pay
period on and from 17th September 2001.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.
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Schedule.
1. Clause 9.—Wages—
A. Delete subclause (3) of this clause and insert in lieu
the following—
(3) Allowance for Lost Time: Thirteen days’ sick
leave and follow the job (per week)—
An employee whose employment is terminated through no fault of his/her own and who
has not completed nine months’ continuous
service with his/her employer shall, for each
week of continuous employment with that employer, immediately prior to his/her
termination of employment be paid the lost
time allowance prescribed hereunder less any
payments made to him/her in respect of sick
leave during that employment—
$
(a) Bricklayers, stoneworkers,
carpenters, joiners, painters,
glaziers, signwriters, plasterers,
plumbers and stonemasons
43.33
(b) Special Class Tradesperson
(as defined)
45.50
(c) Registered Plumbers
45.01
(d) Builders Labourers
(i) Classifications (i) to
(iii) inclusive
42.48
(ii) Classifications (iv) to
(ix)
39.94
(iii) Classification (x)
38.61
(iv) Classification (xi)
35.97
NOTE: In the event of any increase or decrease in
the wages and other allowances prescribed in this
clause, except the tool allowances, the amounts prescribed in this subclause shall be increased or
decreased by an amount equal to 9.7% of that increase or decrease.
B. Delete subclause (4) of this clause and insert in lieu
the following—
(4) Disabilities Allowance (Per Week): $18.94
(a) Subject to the provisions of paragraph (b), of this subclause an
allowance of $18.94 shall be paid to
all employees excepting employees
who are employed for the major portion of any week in or about a
permanent maintenance depot or
who are usually employed in or
about the employer’s business when
an employee coming within the exception is engaged on the erection
or demolition of a building exceeding 250 square feet in floor area.
(b) Employees who are directed to work
temporarily in or about a permanent
maintenance depot and who immediately prior to being so directed were in
receipt of the allowance for a period of
not less than three months shall be paid
two-thirds of the allowance prescribed
herein.
C. Delete subclause (7) of this clause and insert in lieu
the following—
(7) Plumbing Trade Allowance
Plumbers shall be paid an allowance at the rate
of $14.61 per week to compensate for the following classes of work and in lieu of the
relevant amounts in Clause 13.—Special Rates
and Provisions of this award whether or not
such work is performed in any one week.
When working outside the categories listed
hereunder, a plumber shall receive the appropriate rates provided for in the said Clause
13.—Special Rates and Provisions.

2743

(a) General Plumber—
(i) clearing stoppages in soil or
waste pipes, or sewer drain
pipes, also repairing and putting
same in proper order;
(ii) work in wet places;
(iii) work requiring a swing scaffold, swing seat or rope;
(iv) dirty or offensive work;
(v) work in any confined space;
(vi) work on a ladder exceeding
eight metres in height;
(vii) work in and around abattoirs.
(b) Mechanical Services Plumber—
(i) handling charcoal, pumice,
granulated cork, silicate of cotton, insulwool, slag wool, or
other recognised insulation
material of a like nature or
working in the immediate vicinity so as to be affected by the
use thereof;
(ii) work in a place where the temperature has been raised by
artificial means to between 46°
and 54° Celsius or exceeding
54° Celsius;
(iii) work in a place where fumes of
sulphur or other acid or other
offensive fumes are present;
(iv) dirty or offensive work;
(v) work in any confined space;
(vi) work on a ladder exceeding
eight metres in height;
(vii) work in and around abattoirs.
(c) Roof Plumber—
(i) work in the fixing of aluminium
foil insulation on roofs or walls
prior to the sheeting thereof;
(ii) use of explosive powered tools;
(iii) work requiring use of materials containing asbestos or to
work in close proximity to employees using such materials
shall be provided with, and
shall use, all necessary safeguards as required by the
appropriate occupational health
authority including the mandatory wearing of protective
equipment (i.e. combination
overalls and breathing equipment or similar apparatus);
(iv) dirty or offensive work;
(v) work requiring a swing scaffold, swing seat or rope;
(vi) work on a ladder exceeding
eight metres in height;
(vii) work in and around abattoirs.
2. Clause 11.—Leading Hands: Delete subclause (1) of this
clause and insert in lieu the following—
(1) Any employee referred to in Clause 9.—Wages of
this award or a leading hand defined in paragraph
(h) of subclause (3) of Clause 6.—Definitions of this
award, who is placed in charge for not less than one
day of—
(a) not less than three and not more than ten other
employees referred to in Clause 9.—Wages
shall be paid at the rate of $30.77 per week
extra;
(b) more than ten and not more than twenty other
employees referred to in Clause 9.—Wages
shall be paid at the rate of $41.16 per week
extra;
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(c) more than twenty other employees referred to
in Clause 9.—Wages shall be paid at the rate
of $51.54 per week extra.
3. Clause 13.—Special Rates and Provisions: Delete this
clause and insert in lieu the following—
(1) Conditions respecting Special Rates—
(a) The special rates prescribed in this award shall
be paid irrespective of the times at which work
is performed and shall not be subject to any
premium or penalty conditions.
(b) Where more than one of the above rates provides payments for disabilities of substantially
the same nature then only the highest of such
rates shall be payable.
(2) Swing Scaffold—
(a) An employee employed—
(i) on any type of swing scaffold or any
scaffold suspended by rope or cable or
bosun’s chair or cantilever scaffold, or
(ii) on a suspended scaffold requiring the
use of steel or iron hooks or angle irons
at a height 6.1 metres or more above
the nearest horizontal plane, shall be
paid $3.00 for the first four hours or
part thereof: and 61 cents for each hour
thereafter on any day in addition to the
rates otherwise prescribed.
(b) A solid plasterer when working on a swing
scaffold shall be paid an additional 13 cents
per hour.
(c) No apprentice with less than two years’ experience shall use a swing scaffold or bosun’s
chair.
(d) Provided that no allowance shall be payable
for working on such scaffolds when used under bridges or jetties unless the height of the
scaffold above the water exceeds 0.9 metres.
(3) Insulation—
An employee handling charcoal, pumice, granulated
cork, silicate of cotton, insulwool, slag wool or other
recognised insulation material of a like nature or
working in the immediate vicinity so as to be affected by the use thereof: shall be paid 49 cents per
hour part thereof: in addition to the rates otherwise
prescribed.
(4) Work in Dust Laden Atmosphere
Working in a dust laden atmosphere in a joiner’s shop
where dust extractors are not provided in or such
atmosphere caused by the use of materials for insulating, deafening or plugging work (as, for instance,
pumice, charcoal, silicate of cotton, or any other substitute) or from earthworks, 49 cents per hour extra.
(5) Confined Space—
An employee required to work in a confined space,
being a place the dimension or nature of which necessitates working in a cramped position or without
sufficient ventilation, shall be paid 49 cents per hour
or part thereof: in addition to the rate otherwise prescribed.
(6) Sewer Work—
An employee engaged in repairs to sewers shall be
paid 39 cents per hour or part thereof: in addition to
the rates otherwise prescribed.
(7) Sanitary Plumbing Work—
A plumber doing sanitary plumbing work on repairs
to sewer drainage or waste pipe services in any of
the following places—
(a) Infectious and contagious disease hospitals or
any block or portion of a hospital used for the
care or treatment of patients suffering from
any infectious or contagious disease.
(b) Morgues—
shall be paid 42 cents per hour or part thereof:
in addition to the rates otherwise prescribed.
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(8) Ship Plumbing—
A plumber doing work on a ship of any class—
(a) Whilst under way; or
(b) In a wet place being one in which the clothing
of an employee necessarily becomes wet to
an uncomfortable degree or one in which water accumulates underfoot; or
(c) In a confined space; or
(d) In a ship which has done one trip or more in a
fume or dust laden atmosphere, in bilges, or
when cleaning blockages in soil pipe or waste
pipes or repairing brine pipes, shall be paid
60 cents per hour or part thereof: in addition
to the rate otherwise prescribed.
(e) A plumber carrying out pipe work in a ship of
any class under the plates in the engine and
boiler rooms and oil fuel tanks shall be paid
$1.22 per hour or part thereof: in addition to
the rates otherwise prescribed.
(9) Well Work—
A plumber or labourer required to enter a well nine
metres or more in depth for the purpose in the first
place of examining the pump, pipe or any other work
connected therewith, shall be paid $2.14 for such
examination and 70 cents per hour extra thereafter
for fixing, renewing or repairing such work.
(10) Permit Work—
Any licensed plumber called upon by his/her employer to use the licence issued to him/her by the
Metropolitan Water Supply, Sewerage and Drainage
Board for a period in any one week shall be paid
$12.87 for that week in addition to the rates otherwise prescribed.
(11) Plumbers on Sewerage Work—
Plumbers or apprentices in their third, fourth or fifth
year, on work involving the opening up of house
drains or waste pipes for the purpose of clearing
blockages or for any other purpose, or work involving the cleaning out of septic tanks or dry wells, shall
be paid a minimum of $2.13 per day or part thereof:
in addition to the prescribed rate.
(12) Height Money—
An employee required to work on a chimney stack,
spire, tower, air shaft, cooling tower, water tower
exceeding fifteen metres in height shall be paid for
all work above fifteen metres, 42 cents per hour
thereof: with an additional 42 cents per hour or part
thereof: for work above each further fifteen metres
in addition to the rates otherwise prescribed.
(13) Barge Work
A Main Roads Employee required to work on scaffolding which is mounted on a barge is to be paid an
allowance of $3.83 per day, or majority thereof, or
$1.90 per half day, or part thereof, for such work.
(14) Furnace Work—
An employee engaged in the construction or alteration or repairs to boilers, flues, furnaces, retorts,
kilns, ovens, ladles and similar refractory work or
on underpinning shall be paid $1.09 per hour or part
thereof: in addition to the rates otherwise prescribed.
(15) Hot Work—
(a) An employee required to work in a place
where the temperature has been raised by artificial means to between 46° Celsius and 54°
Celsius shall be paid 42 cents per hour or part
thereof: in addition to the rates otherwise prescribed, or in excess of 54° Celsius shall be
paid 49 cents per hour or part thereof: in addition to the said rates.
(b) Where such work continues for more than two
hours the employee shall be entitled to a rest
period of twenty minutes after every two
hours’ work without loss of pay, not including the special rate prescribed in paragraph
(a) hereof.
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(16) Cold Work—
(a) An employee required to work in a place
where the temperature is lowered by artificial
means to less than 0° Celsius shall be paid 42
cents per hour or part thereof: in addition to
the rates otherwise prescribed in this award.
(b) Where such work continues for more than two
hours the employee shall be entitled to a rest
period of twenty minutes after every two
hours’ work without loss of pay, not including the special rate prescribed in paragraph
(a) hereof.
(17) Swanbourne and Graylands: Employees required to
work at the Swanbourne and Graylands Hospitals
controlled by the Mental Health Service shall be paid
at the rate of 42 cents per hour in addition to the
prescribed rate.
(18) Flintcote: Plasterers using flintcote shall be paid 42
cents per hour or part thereof: except when flintcote
is applied by hawk and trowel to walls and ceilings
when the rate shall be 72 cents per hour extra in
addition to the prescribed rate.
(19) Dirty Work—
(a) An employee employed on excessively dirty
work which is more likely to render the employee or his/her clothes dirtier than the
normal run of work, shall be paid 42 cents per
hour extra in addition to the prescribed rate
(with a minimum payment of four hours when
employed on such work).
(b) This shall not apply to an employee in receipt
of the allowance prescribed in subclause (4)
of Clause 9.—Wages of this award nor to a
worker in receipt of the allowance prescribed
in subclause (27) hereof.
(20) Stonemason on Wall—
A stonemason working on the wall (cottage work
and foundation work in coastal stone excepted) shall
be paid 42 cents per hour thereof: in addition to the
rates otherwise prescribed.
(21) Setter Out—
A setter out (other than a leading hand) in a joiner’s
shop shall be paid $4.01 per day in addition to the
rates otherwise prescribed.
(22) Detail Employee—
A detail employee (other than a leading hand) shall
be paid $4.01 in addition to the rates otherwise prescribed.
(23) Spray Painting—Painter—
(a) Lead paint shall not be applied by a spray to
the interior of any building.
(b) All employees (including apprentices) applying paint by spraying, shall be provided with
full overalls and head covering and respirators by the employer.
(c) Where from the nature of the paint or substance used in spraying, a respirator would be
of little or no practical use in preventing the
absorption of fumes or materials from substance used by an employee in spray painting,
the employee shall be paid a special allowance of $1.09 per day.
(24) Lead Paint Surfaces—
(a) No surface painted with lead paint shall be
rubbed down or scraped by a dry process.
(b) Width of Brushes: All brushes shall not exceed 127 millimetres in width and no
kalsomine brush shall be more than 177.8
millimetres in width.
(c) Meals not to be taken in paint shop. No employee shall be permitted to have a meal in
any paint shop or place where paint is stored
or used.
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(25) Spray Application—Painters—
A painter engaged on all applications carried out in
other than a properly constructed booth approved
by the Department of Labour and Industry shall be
paid 42 cents per hour or part thereof: in addition to
the rates otherwise prescribed in this award.
(26) An employee who is a qualified first aid person and
is appointed by his/her employer to carry out first
aid duties in addition to his/her usual duties shall be
paid an additional rate of $1.41 per day.
(27) Toxic Substances—
(a) An employee required to use toxic substances
or materials of a like nature shall be informed
by the employer of the health hazards involved
and instructed in the correct and necessary
safeguards which must be observed in the use
of such materials.
(b) An employee using such materials will be provided with and shall use all safeguards as are
required by the appropriate Government Authority in the absence of such requirement such
safeguards as are determined by a competent
authority or person chosen by the union and
the employer.
(c) An employee using toxic substances or materials of a like nature shall be paid 49 cents per
hour extra. Employees working in close proximity to employees so engaged shall be paid
39 cents per hour extra.
(d) For the purposes of this subclause all materials which include or require the addition of a
catalyst hardener and reactive additives or two
pack catalyst system shall be deemed to be
materials of a like nature.
(28) Abattoirs—
An employee, other than a plumber in receipt of the
plumbing trade allowance, employed in an abattoir
shall be paid such rate as is agreed upon between
the parties, or, in default of agreement, the rate determined by the Board of Reference.
(29) Fumes—
An employee required to work in a place where
fumes of sulphur or other acid or other offensive
fumes are present shall be paid such rates as are
agreed upon between him/her and the employer.
(30) Asbestos—
Employees required to use materials containing asbestos or to work in close proximity to employees
using such materials shall be provided with and shall
use all necessary safeguards as required by the appropriate occupational health authority and where
such safeguards include the mandatory wearing of
protective equipment (ie. combination overalls and
breathing equipment or similar apparatus) such employees shall be paid 49 cents per hour whilst so
engaged.
(31) Explosive Powered Tools—
An operator of explosive powered tools, being an
employee qualified in accord with the laws and regulations of the State of Western Australia to operate
explosive powered tools, who is required to use an
explosive powered tool shall be paid 97 cents for
each day on which he/she used a tool in addition to
the rates otherwise prescribed.
(32) Wet Work—
An employee required to work in a place where water
is continually dripping on him/her so that his/her
clothing and boots become wet or where there is
water underfoot shall be paid 42 cents per hour or
part thereof: in addition to the rates otherwise prescribed in this award.
(33) Cleaning Down Brickwork—
An employee required to clean down bricks using
acids or other corrosive substances shall be supplied
with gloves and be paid 39 cents per hour or part
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thereof: in addition to the rates otherwise prescribed
in this award.
Bagging—
An employee engaged upon bagging brick or concrete structures shall be paid 39 cents per hour or
part thereof: in addition to the rates otherwise prescribed in this award.
Bitumen Work—
An employee handling hot bitumen or asphalt or
dripping materials in creosote shall be paid 49 cents
per hour or part thereof: in addition to the rates otherwise prescribed in this award.
Scaffolding Certificate Allowance—
A tradesperson who is the holder of a scaffolding
certificate or rigging certificate issued by the Department of Labour and Industry and is required to
act on that certificate whilst engaged on work requiring a certified person shall be paid 42 cents per
hour or part thereof: in addition to the rates otherwise prescribed in this award but this allowance shall
not be payable cumulative on the allowance for swing
scaffolds.
Dry Polishing or Cutting of Tiles—
An employee required to dry polish tiles with a machine or to cut tiles with an electric saw shall be
paid 49 cents per hour or part thereof: in addition to
the rates otherwise prescribed in this award.
Secondhand Timber—
Where, whilst working with second-hand timber, an
employees tools are damaged by nails, dumps or
other foreign matter on the timber, he/she shall be
entitled to an allowance of $1.41 per day on each
day upon which his/her tools are so damaged, provided that no allowance shall be payable under this
clause unless it is reported immediately to the employer’s representative on the job in order that the
claim may be proved.
Roof Repairs—
An employee engaged on repairs to roofs shall be
paid 45 cents per hour or part thereof: in addition to
the rates otherwise provided in this award.
Computing Quantities—
An employee, other than a leading hand, who is required to compute or estimate quantities of materials
in respect of the work performed by others shall be
paid $3.02 per day or part thereof: in addition to the
rates otherwise prescribed in this award.
Loads—
Where bricks are being used the employee shall not
be required to carry—
(a) More than 40 bricks each load in a wheelbarrow (or a scaffold) to a height of 4.6 metres
from the ground.
(b) More than 36 bricks each load in a wheelbarrow over a height of 4.6 metres on a scaffold.
The type of wheelbarrow shall be agreed upon with
the union.
Grinding Facilities—
The employer shall provide adequate facilities for
the employees to grind tools either at the job or at
the employer’s premises and the employees shall be
allowed time to use the same whenever reasonably
necessary.
First Aid Outfit—
On each job the employer shall provide sufficient
supply of bandages and antiseptic dressings for use
in case of accidents.
Water and Soap—
Water and soap shall be provided in each shop or on
each job by the employer.
(a) The employer shall supply a safety helmet for
each of his/her employees requesting one on
any job where, pursuant to the regulations
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made under the Construction Safety Act, 1972,
an employee is required to wear such helmet.
(b) Any helmet so supplied shall remain the property of the employer and during that time it is
on issue the employee shall be responsible for
any loss or damage thereto, fair wear and tear
attributable to ordinary use excepted.
Provision of Boiling Water—
The employer shall, where practicable provide boiling water for the use of his/her employees on each
job at lunch time.
Sanitary Arrangements—
The employer shall comply with the provisions of
section 102 of the Health Act, 1911.
Attendants on Ladders—
No employees shall work on a ladder at a height of
over 6.1 metres from the ground when such ladder
is standing in any street, way or lane where traffic is
passing to and fro, without an assistant on the ground.
Electrical Sanding Machines—
The use of electrical sanding machines for sanding
down paint work shall be governed by the following
provisions—
(a) The weight of each such machine shall not
exceed 5.9 kilograms.
(b) Every employer operating any such machine
shall endeavour to ensure that each such machine, together with all electrical leads and
associated equipment, is kept in a safe condition and shall if requested so to do by any
employee but not more often than once in any
four weeks cause the same to be inspected
under the provisions of the Electricity Act and
the regulations made thereunder.
(c) Employers shall provide and supply respirators of a suitable type, to each employee and
shall maintain same in an effective and clean
state at all times.
Where respirators are used by more than one
employee, each such respirator shall be sterilised or a new pad inserted after use by each
such employee.
(d) Employers shall also provide and supply goggles of suitable type provided that the goggles
with celluloid lenses shall not be regarded as
suitable.
(e) All employees shall use the protective equipment supplied when using electrical sanding
machines of any type.
Dam Walls—
Adequate precautions shall be taken by all employers for the safety of workers employed on the
retaining walls of dams. Any dispute as to the adequacy of precautions taken shall be referred to the
Board of Reference.
The Secretary or any authorised officer of the union
shall have the right to visit any job for the purpose
of ascertaining whether work is being performed in
accordance with the provisions of the Construction
Safety Act, 1972, and any regulations made thereunder. Should he/she be of the opinion that the work
being carried out is not in accordance with those
provisions the Secretary or any authorised officer of
the union shall inform the employer and the employees concerned accordingly and may report any
alleged breach of Act or the regulations to the Chief
Inspector of Construction Safety.
Where the employer provides transport to and from
the job the conveyance used for such transport shall
be provided with suitable seating and weatherproof
covering.
An employee engaged on work at Fremantle Prison
shall be paid 42 cents per hour extra.
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(54) Any dispute which may arise between the parties in
relation to the application of any of the foregoing
special rates and provisions may be determined by
the Board of Reference.
(55) Building tradespersons engaged solely on outside
work at Homeswest shall be given one winter jacket
per year to be replaced on a fair wear and tear basis.
4. Schedule C—Hospital Environment Allowance: Delete
this schedule and insert in lieu the following—
Notwithstanding the provisions of Clause 13.—Special
Rates and Provisions of this Award, the following allowances shall be paid to maintenance employees employed
at hospitals listed hereunder—
1. (a) For work performed in a hospital environment—$11.11 per week.
(b) For disabilities associated with work performed in—
Difficult access areas;
Tunnel complexes;
Areas with great temperature variation:—
$3.87 per week.
Princess Margaret Hospital
King Edward Memorial Hospital
Sir Charles Gairdner Hospital
Royal Perth Hospital
Fremantle Hospital
2. For work performed in a hospital environment—
$7.48 per week.
Kalgoorlie Hospital
Osborne Park Hospital
Albany Hospital
Bunbury Hospital
Geraldton Hospital
Mt Henry Hospital
Northam Hospital
Swan Districts Hospital
Perth Dental Hospital
3. For work performed in a hospital environment—
$5.30 per week.
Bentley Hospital
Derby Hospital
Narrogin Hospital
Port Hedland Hospital
Rockingham Hospital
Sunset Hospital
Armadale Hospital
Broome Hospital
Busselton Hospital
Carnarvon Hospital
Collie Hospital
Esperance Hospital
Katanning Hospital
Merredin Hospital
Murray Hospital
Warren Hospital
Wyndham Hospital
4. The monetary amounts prescribed in this Schedule
shall be adjusted in accordance with any decision of
the Commission in Court Session which alters wage
rates generally following movements in the Consumer Price Index and which is subsequently
reflected by amendment to the allowances contained
in Clause 13.—Special Rates and Provisions of the
Building Trades (Government) Award No. 31A of
1966.
5. Appendix D—Award Restructuring: Delete paragraph (b) of clause 8 of this appendix and insert in
lieu the following—
(b) (i) In addition to the rates contained in
paragraph (a) of this subclause, employees designated in classification
levels to 7 inclusive shall receive an
all purpose industry allowance of
$11.78.
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(ii) This allowance shall be paid in two instalments as follows—
(aa) $5.95 of the allowance shall be
paid after the first twelve
months of government service;
and
(bb) the remaining $5.83 shall be
paid on 24 months of government service.
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Result

Award Varied

____________________________________________________________________________

Order.
HAVING heard Ms J. Harrison on behalf of the Applicant and
Mr K. Dwyer on behalf of the Respondents, the Commission
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT the Earth Moving and Construction Award be
varied in accordance with the following Schedule and
that such variation shall have effect from the first pay
period on and from 17th September 2001.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

Schedule.
1. Clause 24.—Allowances and Special Provisions: Delete
this clause and insert in lieu the following—
(1) Dirt Money—
A dirt allowance of $0.44 per hour shall be payable
in connection with work deemed to be more than
ordinarily dirty; cases of dispute to be determined
by the Board of Reference.
(2) Confined Space—
Workers working in confined space shall be paid an
allowance of $0.53 per hour. “Confined space” means
one of which the dimensions are such that the workman must work in an unusually stooped or cramped
position or without adequate ventilation or where
confinement within a limited place is productive of
unusual discomfort to him.
(3) Wet Work—
(a) Any worker working in water or “wet places”
shall be paid an extra allowance of $3.47 per
day or part of a day.
(b) “Wet places” shall mean places where, in the
performance of the work the splashing of

2748

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

water and mud saturate the worker’s clothing
or where protection is not provided to prevent
splashings or dripping sufficient to saturate
his clothing, and shall include wet material or
wet ground in which it is impracticable for
the worker wearing ordinary working boots
to work without getting wet feet. Provided that
this clause shall not apply to men working on
surfaces made wet by rain.
(c) In exceptional cases where the work is excessively wet and which are not covered by
paragraph (b) hereof, an extra allowance may
be agreed upon, or failing agreement, determined by the Board of Reference.
(d) Subject to paragraph (c), the engineer in
charge or the foreman shall decide whether
any allowance is payable under this clause.
(e) Workers called upon to work overtime in water or in wet places shall receive an extra $3.47
or the appropriate allowance fixed by the
Board of Reference for each eight hours or
portion thereof, of overtime worked and such
allowance shall be treated as portion of the
wage for the calculation of overtime. For all
other purposes, the extra payment shall be
deemed an allowance.
(4) A multi-storey allowance shall be paid to all employees to whom this award applies engaged on site
in the construction of a multi-storey building as defined in accordance with the following—
From commencement of building to 15th floor
level—$0.34 per hour extra.
From 16th floor level to 30th floor level—
$0.42 per hour extra.
From 31st floor level to 45th floor level—
$0.65 per hour extra.
From 46th floor level to 60th floor level—
$0.82 per hour extra.
From 61st floor level onwards—$1.05 per
hour extra.
For the purposes of this subclause a multi-storey building means a building which will,
when complete, consist of 5 or more storey
levels and any other structure which does not
have regular storey levels but which exceeds
15 metres in height.
2. Appendix I—
A. Delete clause (5) of this appendix and insert in lieu
the following—
(5) Industry Allowance
In addition to the rates specified in subclause
(2) an industry allowance of $18.86 per week
should be paid to all employees under this
award to compensate for the disabilities usually associated with building and steel
construction work.
B. Delete clause (8) of this appendix and insert in lieu
the following—
(8) Allowances and Special Provisions
(a) Dirt Money
A dirt allowance of 44 cents per hour
shall be payable in connection with
work deemed to be more than ordinarily dirty; cases of dispute to be
determined by the Board of Reference.
(b) Confined Space
Workers working in confined space shall
be paid an allowance of 53 cents per
hour. “Confined space” means one of
which the dimensions are such that the
workperson must work in an unusually
stooped or cramped position or without
adequate ventilation or where confinement within a limited place is productive
of unusual discomfort to him/her.
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(c) Wet Work
(i) Any worker working in water
or “wet places” shall be paid an
extra allowance of $3.47 per
day or part of a day.
(ii) “Wet places” shall mean places
where, in the performance of
the work the splashing of water
and mud saturate the worker’s
clothing or where protection is
not provided to prevent
splashings or dripping sufficient to saturate his/her
clothing, and shall include wet
material or wet ground in which
it is impracticable for the
worker wearing ordinary working boots to work without
getting wet feet. Provided that
this clause shall not apply to
workers working on wet surfaces made wet by rain.
(iii) In exceptional cases where the
work is excessively wet and
which are not covered by paragraph (ii) hereof, an extra
allowance may be agreed upon,
or failing agreement, determined by the Board of
Reference.
(iv) Subject to paragraph (iii), the
engineer in charge or the
foreperson shall decide whether
any allowance is payable under
this clause.
(v) Workers called upon to work
overtime in water or in wet
places shall receive an extra
$3.47 or the appropriate allowance fixed by the Board of
Reference for each eight hours
or portion thereof, of overtime
worked and such allowance
shall be treated as portion of the
wage for the calculation of
overtime. For all other purposes, the extra payment shall
be deemed an allowance.
(d) A multi-storey allowance shall be paid
to all employees to whom this Appendix applies engaged on site in the
construction of a multi-storey building
as defined in accordance with the following—
From commencement of building to 15th floor level—34
cents per hour extra.
From 16th floor level to 30th
floor level—42 cents per hour
extra.
From 31st floor level to 45th
floor level—65 cents per hour
extra.
From 46th floor level to 60th
floor level—82 cents per hour
extra.
From 61st floor level onwards—$1.05 per hour extra.
For the purposes of this
subclause a multi-storey building means a building which
will, when complete, consist of
5 or more storey levels and any
other structure which does not
have regular storey levels but
which exceeds 15 metres in
height.
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3. Appendix II: Delete this appendix and insert in lieu the
following—
(1) Liberty to Apply
Liberty to Apply to insert provisions relating to future project is reserved.

ENGINE DRIVERS’ (BUILDING AND STEEL
CONSTRUCTION) AWARD.
No. 20 of 1973.
2001 WAIRC 03804
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CONSTRUCTION,
MINING,
ENERGY,
TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN
BRANCH,
APPLICANT
v.
MASTER BUILDERS’ ASSOCIATION
OF WESTERN AUSTRALIA (UNION
OF EMPLOYERS), CIVIL AND CIVIC
PTY LTD, TOM’S CRANE & PLANT
HIRE, RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DELIVERED
THURSDAY, 20 SEPTEMBER 2001
FILE NO
APPLICATION 1350 OF 2001
CITATION NO. 2001 WAIRC 03804
____________________________________________________________________________

Result

Award Varied

____________________________________________________________________________

Order.
HAVING heard Ms J. Harrison on behalf of the Applicant and
Mr P. Cooke and with him Mr K. Dwyer on behalf of the
Respondents, and by consent, the Commission pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby orders—
THAT the Engine Drivers’ (Building and Steel Construction) Award No. 20 of 1973 be varied in accordance
with the following Schedule and that such variation shall
have effect from the first pay period on and from 17th
September 2001.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

Schedule.
1. Clause 24.—Allowances and Special Provisions: Delete
this clause and insert in lieu the following—
(1) An employee required to work in a place where the
temperature has been raised by artificial means to
between 46° and 54° Celsius shall be paid $0.43 per
hour or part thereof in addition to the rates otherwise prescribed in this award, or in excess of 54°
Celsius shall be paid $0.53 per hour or part thereof
in addition to the said rates.
(2) Dirt Money: a dirt allowance of $0.43 per hour or
part thereof shall be payable in connection with work
deemed to be unusually dirty; cases of dispute to be
settled by a Board of Reference.
(3) Height Allowance:
(a) Tower crane drivers shall be paid a height allowance in accordance with the following
schedule, the height to be measured from
ground level, i.e. street level to floor of crane
cabin—
From ground level up to and including 30
metres—$0.34 per hour.
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Over 30 metres and up to 45 metres—$0.42
per hour.
Over 45 metres and up to 60 metres—$0.71
per hour.
Over 60 metres—$0.34 per hour additional
for each 15 metres over 60 metres.
(b) Mobile crane drivers, when employed for any
day or part thereof on a building site where a
multi storey building is being or is to be constructed shall be paid a multi-storey allowance
in accordance with the following table—
From commencement of building to 15th floor
level—$0.34 per hour extra.
From 16th floor level to 30th floor level—
$0.42 per hour extra.
From 31st floor level to 45th floor level—
$0.63 per hour extra.
From 46th floor level to 60th floor level—
$0.80 per hour extra.
From 61st floor level onwards—$1.03 per
hour extra.
2. Clause 27.—Allowances and Special Provisions: Delete
this clause and insert in lieu the following—
(5) Industry Allowance
In addition to the rates specified in subclause (2) an
industry allowance of $18.60 per week should be
paid to all employees under this award to compensate for the disabilities usually associated with
building and steel construction work.
3. 4th Schedule—Special Site Provisions: Delete this Schedule and insert in lieu the following—
In addition to the rates of pay set out in clause 27.—
Wages the following site allowances and provisions shall
be paid and apply to employees covered by this award
who are engaged on the sites specified in this Schedule.
PART 1—METROPOLITAN SITES
SITE
ALLOWANCE
1. S.E.C. Kwinana
$0.89 per hour for each hour
worked and 5 cents per hour
footwear allowance for each
hour worked.
PART 2—RESOURCE DEVELOPMENT
PROJECT SITES
(1) Liberty to Apply
Liberty to Apply to insert provisions relating to future project is reserved.

ENGINE DRIVERS’ (GENERAL) AWARD.
No. R 21 A of 1977.
2001 WAIRC 03808
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CONSTRUCTION,
MINING,
ENERGY,
TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN
BRANCH,
APPLICANT
v.
COCA COLA BOTTLERS, MASSEYFERGUSON (AUST) LTD, JAMES
HARDIE & CO PTY LIMITED,
RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DELIVERED
THURSDAY, 20 SEPTEMBER 2001
FILE NO
APPLICATION 1354 OF 2001
CITATION NO. 2001 WAIRC 03808
____________________________________________________________________________

Result

Award Varied

____________________________________________________________________________
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Order.
HAVING heard Ms J. Harrison on behalf of the Applicant and
Mr K. Dwyer on behalf of the Respondents, and by consent,
the Commission pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—
THAT the Engine Drivers (General) Award be varied
in accordance with the following Schedule and that such
variation shall have effect from the first pay period on
and from 17th September 2001.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

Schedule.
Clause 19.—Wages—
A. Delete subclause (2) of this clause and insert in lieu
the following—
(2) Additions to Weekly Wage Rates
(a) An Engine Driver, Electric Motor Attendant or Fireperson engaged as hereinafter
specified shall have his/her wage increase
as follows—
Per Week
$
(i) Attending to refrigerating
and/or air compressor or
compressors
$22.00
(ii) Attending to an electric
generator or dynamo
exceeding 10 kw capacity $22.00
(iii) Attending to switchboard
where the generating
capacity is 350 kw or over $7.00
(iv) An Engine Driver who
attends a boiler or boilers $22.00
(b) Employees employed on boiler cleaning inside the boiler of flues of combustion
chamber shall be paid an additional rate of
$1.08 per hour whilst so engaged.
B. Delete subclause (3) of this clause and insert in lieu
the following—
(3) Industry Allowance
(a) In addition to the rates prescribed in this
clause an amount of $19.15 per week shall
be paid to employees engaged under this
award in rock quarries, limestone quarries
and sand pits to compensate for dust and
climatic conditions when working in the
open and for deficiencies in general amenities and facilitates. Provided that
employees in the limestone quarries of
Cockburn Cement Ltd shall be paid an
amount of $0.46 per hour in lieu of the
$19.15 referred to in this subclause.
(b) (i) In addition to the rates prescribed in
this clause a driver of an overhead electric crane, mobile crane, front end
loader or tractor, employed by
Cockburn Cement Limited shall, subject to as hereinafter provided, be paid
an allowance of $0.18 per hour.
(ii) The allowance prescribed in this paragraph is to compensate for the extra
duties, including servicing and re-fuelling of machines, associated with the
work practices of Cockburn Cement
Limited and shall be paid for each hour
worked in a quarry, or for each hour
worked elsewhere on shifts other than
day shift Monday to Friday.
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ENGINE DRIVERS (GOVERNMENT) AWARD 1983.
No. A 5 of 1983.
2001 WAIRC 03805
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CONSTRUCTION,
MINING,
ENERGY,
TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN
BRANCH,
APPLICANT
v.
FREMANTLE HOSPITAL, BOARD OF
MANAGEMENT,
PRINCESS
MARGRET
HOSPITAL,
RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DELIVERED
THURSDAY, 20 SEPTEMBER 2001
FILE NO
APPLICATION 1353 OF 2001
CITATION NO. 2001 WAIRC 03805
____________________________________________________________________________

Result

Vary Award

____________________________________________________________________________

Order.
HAVING heard Ms J. Harrison on behalf of the Applicant and
Ms A. Davison on behalf of the Respondents, and by consent,
the Commission pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—
THAT the Engine Drivers (Government) Award 1983
be varied in accordance with the following Schedule and
that such variation shall have effect from the first pay
period on and from 17th September 2001.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

Schedule.
Clause 24.—Wages:
A. Delete paragraph (b) of subclause (2) of this clause
and insert in lieu the following—
(b) Employees employed on boiler cleaning inside the boiler or flues or combustion chamber
shall be paid 97 cents per hour while so engaged. Provided that this allowance shall not
be payable to employees who are in receipt of
the industry allowance or construction work
allowance prescribed in subclause (1) of
Clause 19.—Special Provisions of this Award.
B. Delete subclause (3) of this clause and insert in lieu
the following—
(3) Additions to Wage Rates
Per Week
$
(a) A classified employee engaged
as hereinafter specified shall have
his/her wage rate increased as
follows:
(i) Attending to refrigerator
and/or air compressor or
compressors
21.20
(ii) Attending to an electric
generator or dynamo
exceeding 10 watt capacity 21.20
(iii) Attending to a switchboard
where the generating
capacity is 350kw or more
6.80
(iv) In charge of plant as defined 21.20
(v) Leading Fireperson, where
two or more Firepersons are
employed on one shift
(per shift)
0.46
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(b) Employees employed on boiler cleaning
inside the boiler or flues or combustion
chambers shall be paid $1.02 per hour
while so engaged. Provided that this allowance shall not be payable to employees who
are in receipt of the industry allowance or
construction allowance prescribed in
subclause (1) of Clause 19.—Special
Provisions of this Award.

INDUSTRIAL SPRAYPAINTING AND
SANDBLASTING AWARD 1991
No. A33 of 1987.
2001 WAIRC 03852
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS
APPLICANT
v.
ABRASIVE BLASTING SERVICES
PTY LTD, BLASTWORKS PTY LTD,
BLASTCOATERS
PTY
LTD,
RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DELIVERED
TUESDAY, 25 SEPTEMBER 2001
FILE NO
APPLICATION 1362 OF 2001
CITATION NO. 2001 WAIRC 03852
____________________________________________________________________________

Result

Award Varied

____________________________________________________________________________

Order.
HAVING heard Ms J. Harrison on behalf of the Applicant and
Mr K. Dwyer on behalf of the Respondents, the Commission
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT the Industrial Spraypainting and Sandblasting
Award 1991 be varied in accordance with the following
Schedule and that such variation shall have effect from
the first pay period on and from 17th September 2001.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

Schedule.
1. Clause 8.—Rates of Pay—
A. Delete paragraph (a) of subclause (4) of this clause
and insert in lieu the following—
(a) (i) Subject to paragraph (b) hereof, an
employee required to work underground shall be paid an allowance of
$9.25 per week in addition to the allowance prescribed in subclause (3) of
this clause and any other amount prescribed for such employee elsewhere
in this award.
B. Delete paragraph (a) of subclause (5) of this clause
and insert in lieu the following—
(a) A person specifically appointed to be a leading hand shall be paid at the rate of the
undermentioned additional amounts above the
rate of the highest classification supervised,
or his/her own rate, whichever is the highest,
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in accordance with the number of persons in
his/her charge—
Weekly Rate
Base
Per
Only Hour
$
$
(i) In charge of not more
than one person
11.90 0.33
(ii) In charge of two and
not more than five
persons
26.60 0.73
(iii) In charge of six and
not more than ten
persons
33.90 0.93
(iv) In charge of more
than ten persons
45.00 1.22
2. Clause 9.—Special Rates and Provisions: Delete subclause
(1) of this clause and insert in lieu the following—
(1) In addition to the rates otherwise prescribed in this
Award, the following rates shall be payable to employees covered by the said Award—
(a) Insulation
An employee handling charcoal, pumice,
granulated cork, silicate of cotton, insulwool,
slag wool, limpet fibre, vermiculite or other
recognised insulating material of a like nature
or working in the immediate vicinity so as to
be affected by the use thereof 52 cents per hour
or part thereof.
(b) Hot Work
An employee who works in a place where the
temperature has been raised by artificial means
to between 46 degrees and 54 degrees Celsius—43 cents per hour or part thereof,
exceeding 54 degrees Celsius—52 cents per
hour or part thereof.
Where such work continues for more than two
hours, the employee shall be entitled to 20
minutes rest after every two hours work without loss of pay, not including the special rate
provided by this paragraph.
(c) Cold Work
An employee who works in a place where the
temperature is lowered by artificial means to
less than zero degrees Celsius shall be paid
43 cents per hour.
Where such work continues for more than two
hours, the employee shall be entitled to 20
minutes rest after every two hours work without loss of pay, not including the special rate
provided by this paragraph.
(d) Confined Space
An employee required to work in a confined
space shall be paid 52 cents per hour or part
thereof.
(“Confined Space” means a place the dimensions or nature of which necessitate working
in a cramped position or without sufficient
ventilation.)
(e) Swing Scaffold
(i) An employee required to work from
any type of swing or any scaffold suspended by rope or cable, bosun’s chair,
or suspended scaffold requiring use of
steel or iron hooks or angle irons shall
be paid the appropriate allowance set
out below corresponding to the storey
level at which the anchors or bracing,
from which the stage is suspended, has
been erected.
Such allowance shall be paid for minimum of four hours’ work or part
thereof until construction work (as defined) has been completed.
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Height of Bracing

(f)

(g)

(h)

(i)

First
Four
Hours

Each
Additional
Hour

0-15 storeys
3.08
0.64
16-30 storeys
3.96
0.83
31-45 storeys
4.68
0.96
46-60 storeys
7.68
1.59
Greater than 60 storeys
9.78
2.03
Provided that an apprentice with less
than two years’ experience shall not use
a swing scaffold or bosun’s chair, and
further provided that solid plasterers
when working off a swing scaffold
shall receive an additional 13 cents per
hour.
(ii) Payments contained in this subclause
are in recognition of the disabilities
associated with the use of swing scaffolds.
(iii) For the purpose of Clause 9(1)(e)(i)
hereof—
“Completed” means the building is
fully functioning and all work which
was part of the principle contract is
complete.
“Storeys” shall be given the same
meaning as the storey level in Clause
10(2) of this Award.
Wet Work
An employee working in any place where
water is continually dripping on him/her so
that clothing and boots become wet, or where
there is water underfoot, shall be paid 43 cents
per hour whilst so engaged.
Dirty Work
An employee engaged on unusually dirty work
shall be paid 43 cents per hour.
Towers Allowance
An employee working on a chimney stack,
spire, tower, radio or television mast or tower,
air shaft (other than above ground in a multistorey building), cooling tower or silo, where
the construction exceeds fifteen metres in
height shall be paid 43 cents per hour for all
work above fifteen metres, and 43 cents per
hour for work above each further fifteen metres.
Provided that any similarly constructed building, or a building not covered by Clause
10.—Multi-Storey Allowance, which exceeds
15 metres in height may be covered by this
subclause, or by that clause by agreement or
where agreement is not reached, by determination of the Commission.
Toxic Substances
(i) An employee required to use toxic substances shall be informed by the
employer of the health hazards involved and instructed in the correct and
necessary safeguards which must be
observed in the use of such materials.
(ii) Employees using such materials will
be provided with and shall use all safeguards as are required by Clause
27.—Protection of Employees and the
appropriate Government authority or
in the absence of such requirement
such safeguards as are defined by a
competent authority or person chosen
by the union and the employer.
(iii) Employees using toxic substances or
materials of a like nature shall be paid
52 cents per hour. Employees working
in close proximity to employees so engaged shall be paid 43 cents per hour.

(j)

(k)

(l)

(m)

(n)

(o)
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(iv) For the purpose of this paragraph toxic
substances shall include epoxy based
materials and all materials which include
or require the addition of a catalyst hardener and reactive additives or two pack
catalyst system shall be deemed to be
materials of a like nature.
Fumes
An employee required to work in a place
where fumes of sulphur or other acid or other
offensive fumes are present shall be paid such
rates as are agreed upon between him/her and
the employer; provided that, in default of
agreement, the matter may be referred to a
Board of Reference for the fixation of a special rate.
Any special rate so fixed shall apply from the
date the employer is advised of the claim and
thereafter shall be paid as and when the fume
condition occurs.
Asbestos
Employees required to use materials containing asbestos or to work in close proximity to
employees using such materials shall be provided with and shall use all necessary
safeguards as required by the appropriate occupational health authority and where such
safeguards include the mandatory wearing of
protective equipment (i.e. combination overalls and breathing equipment or similar
apparatus) shall be paid 52 cents per hour extra whilst so engaged.
Furnace Work
An employee required to work on the construction or alteration or repairs to boilers,
flues, furnaces, retorts, kilns, ovens, ladles and
similar refractory work shall be paid $1.14 per
hour. This additional rate shall be regarded as
part of the wage rate for all purposes.
Acid Work
An employee required to work on the construction or repairs to acid furnaces, acid stills,
acid towers and all other acid resisting brickwork shall be paid $1.14 per hour. This
additional rate shall be regarded as part of the
wage rate for all purposes.
Roof Repairs
Employees engaged on repairs to roofs shall
be paid 52 cents per hour.
Underground Allowance
(i) An employee required to work underground for no more than four days or
shifts in an ordinary week shall be paid
$1.84 a day or shift in addition to any
other amount prescribed for such employees elsewhere in this award.
Provided that an employee required to
work underground for more than four days
or shifts in an ordinary week shall be paid
an underground allowance in accordance
with the provisions of subclause (3) of
Clause 8.—Rates of Pay.
(ii) Where a shaft is to be sunk to a depth
greater than six metres the payment of
the underground allowance shall commence from the surface.
(iii) This allowance shall not be payable to
employees engaged upon “pot and
drive” work at a depth of 3.5 metres or
less.

(p) First Aid
An employee who is qualified to provide first
aid and who is appointed by his/her employer
to carry out first aid duties shall be paid $1.82
per day.
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(q) Fireproofing Spray: An employee using a fireproof or composition spray shall be paid an
additional 43 cents per hour whilst so engaged.
(r) Height Work: An employee working on any
structure at a height of more than nine metres
where an adequate fixed support not less than
0.75 metres wide is not provided, shall be paid
40 cents per hour in addition to ordinary rates.
This subclause shall not apply to an employee
working on a bosun’s chair or swinging stage.
This provision shall not apply in addition to
the Towers Allowance prescribed in paragraph
(h) of this subclause.
(s) Brewery Cylinders—Painters
A painter in brewery cylinders or stout tuns
shall be allowed 15 minutes’ spell in the fresh
air at the end of each hour worked by him/
her.
Such 15 minutes shall be counted as working
time and shall be paid for as such. The rate
for working in brewery cylinders or stout tuns
shall be at the rate of time and one-half. When
an employee is working overtime and is required to work in brewery cylinders and stout
tuns he/she shall, in addition to the overtime
rates payable, be paid one half of the ordinary
rate payable as provided by Clause 8.—Rates
of Pay of this award.
(t) Certificate Allowance
A tradesman who is the holder of a scaffolding certificate or rigging certificate issued by
the Department of Industrial Affairs and is
required to act on that Certificate whilst engaged on work requiring a certificated person
shall be paid an additional 43 cents per hour.
Provided that this allowance shall not be payable cumulative on the allowance for swing
scaffolds.
(u) Spray Application—Painters
An employee engaged on all spray applications carried out in other than a properly
constructed booth approved by the Department
of Industrial Affairs shall be paid 43 cents per
hour extra.
(v) Spray Painting—
(i) Lead paint shall not be applied by a
spray to the interior of any building and
no surface painted with lead paint shall
be rubbed down or scraped by a dry
process.
(ii) All employees (including apprentices)
applying paint by spraying shall be
provided with full overalls and head
covering and respirators by the employer.
(iii) Where from the nature of the paint or
substance used in spraying a respirator would be of little or no practical
use in preventing the absorption of
fumes or materials from substances
used by an employee in spray painting, the employee shall be paid a
special allowance of $1.20 per day.
3. Clause 10.—Multi Storey Allowance: Delete subclause
(3) of this clause and insert in lieu the following—
(3) Rates For Multi-Storey Buildings
Except as provided for in subclause (4) of this clause,
an allowance in accordance with the following table
shall be paid to all employees on the building site.
The second and subsequent allowance scales shall,
where applicable, commence to apply to all employees when one of the following components of the
building—structural steel, re-inforcing steel, boxing
or walls, rises above the floor level first designated
in each such allowance scale.
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“Floor Level” means that stage of construction which
in the completed building would constitute the walking surface of the particular floor level referred to in
the table of payments.
From commencement of Building to Fifteenth Floor
Level—33 cents per hour extra;
From Sixteenth Floor Level to Thirtieth Floor
Level—42 cents per hour extra;
From Thirty-first Floor Level to Forty-fifth Floor
Level—64cents per hour extra;
From Forty-sixth Floor Level to Sixtieth Floor
Level—81 cents per hour extra;
From Sixty-first Floor Level Onwards—$1.01 per
hour extra.
The allowance payable at the highest point of the
building shall continue until completion of the building.
4. Appendix A—North West Shelf Gas Project: Delete this
appendix and insert in lieu the following—
(1) Liberty to Apply
Liberty to Apply to insert provisions relating to future project is reserved.
5. Appendix B—Asbestos Eradication: Delete clause (5) of
this appendix and insert in lieu the following—
In addition to the rates prescribed in this award, an employee engaged in asbestos eradication (as defined) shall
receive $1.40 per hour worked in lieu of Special Rates
prescribed in Clause 9(1) of this award with the exception of subclauses (b), (c) and (e).

MONUMENTAL MASONRY INDUSTRY
AWARD 1989.
No. A36 of 1987.
2001 WAIRC 03811
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CONSTRUCTION,
MINING,
ENERGY,
TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN
BRANCH,
APPLICANT
v.
BELLEVUE MONUMENTAL WORKS
PTY
LTD,
CATHOLIC
MONUMENTAL
WORKS,
CLAREMONT
MONUMENTAL
WORKS, RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DELIVERED
THURSDAY, 20 SEPTEMBER 2001
FILE NO
APPLICATION 1356 OF 2001
CITATION NO. 2001 WAIRC 03811
____________________________________________________________________________

Result

Award Varied

____________________________________________________________________________

Order.
HAVING heard Ms J. Harrison on behalf of the Applicant and
Mr K. Dwyer on behalf of the Respondents, and by consent,
the Commission pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—
THAT the Monumental Masonry Industry Award 1989
be varied in accordance with the following Schedule and
that such variation shall have effect from the first pay
period on and from 17th September 2001.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
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Schedule.
1. Clause 7.—Wages—
A. Delete subclause (2) of this clause and insert in lieu
the following—
(2) Industry Allowance—
An industry allowance at the rate of
$13.30 per week shall be paid for all
purposes to each adult employed in the
workshop to compensate for the following disabilities associated with
monumental masonry—
(a) Working in wet conditions with
water underfoot.
(b) Working on dirty work.
(c) The use of acid or other corrosive substances when cleaning
down stone.
(d) Working in a dusty atmosphere.
Before exercising a power of inspection the representative shall give notice
of not less than 24 hours to the employer.
B. Delete paragraph (a) of subclause (3) of this clause
and insert in lieu the following—
(a) An employee specifically appointed to be a
leading hand who is placed in charge of—
(i) not more than one employee, other than
an apprentice, shall be paid $12.70 per
week; or
(ii) more than one and not more than five
other employees shall be paid $28.10
per week; or
(iii) more than five and not more than ten
other employees shall be paid $36.50
per week; or
(iv) more than ten other employees shall
be paid $47.50 per week in each case,
in addition to the rate prescribed for
the highest classification of employee
supervised or his/her own rate, whichever is the highest.
2. Clause 9.—Special Rates and Provisions—
A. Delete subclause (3) of this clause and insert in lieu
the following—
(3) Computing Quantities—
An employee, other than a leading hand, who
is regularly required to compute or estimate
quantities of materials in respect of the work
performed by others shall be paid $2.96 per
day or part thereof in addition to the rates otherwise prescribed in this Award.
B. Delete subclause (8) of this clause and insert in lieu
the following—
(8) An employee holding a Third Year First Aid
Medallion of the St. John Ambulance Association, appointed by the employer to perform
first aid duties, shall be paid at the rate of $7.97
per week in addition to the prescribed rate.
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PLASTER, PLASTERGLASS AND CEMENT
WORKERS’ AWARD.
No. A29 OF 1989.
2001 WAIRC 03814
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, APPLICANT
v.
BELMONT
CONCRETE
CO,
ANDERSON INDUSTRIES PTY LTD,
COLOCRETE CEMENT PRODUCTS,
RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DELIVERED
THURSDAY, 20 SEPTEMBER 2001
FILE NO
APPLICATION 1361 OF 2001
CITATION NO. 2001 WAIRC 03814
____________________________________________________________________________

Result

Award Varied

____________________________________________________________________________

Order.
HAVING heard Ms J. Harrison on behalf of the Applicant and
Mr K. Dwyer on behalf of the Respondents, and by consent,
the Commission pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—
THAT the Plaster, Plasterglass and Cement Workers’
Award No. A29 of 1989 be varied in accordance with the
following Schedule and that such variation shall have
effect from the first pay period on and from 17th September 2001.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

Schedule.
1. Clause 7.—Adult Trainee Casters: Delete subclause (4)
of this clause and insert in lieu the following—
(4) A caster responsible for the training of a trainee under this clause shall be paid $2.62 per week extra
whilst so engaged.
2. Clause 14.—Adult Trainee Casters: Delete subclause (1)
of this clause and insert in lieu the following—
(1) Leading Hands: An employee placed in charge for
not less than one day of—
(a) Not less than three and not more than ten other
tradesperson shall be paid $12.53 per week
extra;
(b) More than ten and not more than twenty other
tradesperson shall be paid $19.80 per week
extra;
(c) More than twenty other tradesperson shall be
paid $26.48 per week extra.
(d) The rates herein prescribed shall be deemed
to form part of the ordinary rate of wage of
the employees concerned for all purposes of
this Award.
Where the leading hand works under the supervision of a foreperson or of the employer for the major
portion of the day, the extra rates set out in this
subclause shall be halved.
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TIMBER YARD WORKERS AWARD.
No. 11 of 1951.
2001 WAIRC 03812
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CONSTRUCTION,
MINING,
ENERGY,
TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN
BRANCH,
APPLICANT
v.
BUNNINGS LIMITED, WHITTAKERS
LIMITED, TIMBER TRADERS
COCKBURN, RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DELIVERED
THURSDAY, 20 SEPTEMBER 2001
FILE NO
APPLICATION 1358 OF 2001
CITATION NO. 2001 WAIRC 03812
____________________________________________________________________________

Result

Award Varied

____________________________________________________________________________

Order.
HAVING heard Ms J. Harrison on behalf of the Applicant and
Mr K. Dwyer on behalf of the Respondents, and by consent,
the Commission pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—
THAT the Timber Yard Workers Award No. 11 of 1951
be varied in accordance with the following Schedule and
that such variation shall have effect from the first pay
period on and from 17th September 2001.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner

Schedule.
1. Clause 6.—Special Rates and Conditions—
A. Delete subclause (7) of this clause and insert in lieu
the following—
(7) Disability Allowance—
Employees shall be paid an allowance
in accordance with the following—
(a) Employees employed in bush or
logging operations (other than
log truck drivers)—at the rate
of $16.37 per week.
(b) Employees employed in or in
the immediate vicinity of sawmills and log truck drivers—at
the rate of $10.79 per week.
(c) The allowance shall be paid
during overtime but shall not be
subject to penalty additions.
B. Delete subclause (9) of this clause and insert in lieu
the following—
(9) Drivers who handle cash during any week or
portion of a week as part of their duties and
account for it shall be paid in addition to the
rate of wage prescribed by Clause 29.—
Wages, as follows—
For any amount up to
Over $ 20 but not exceeding
Over $ 200 but not exceeding
Over $ 600 but not exceeding
Over $1,000 but not exceeding
Over $1,200 but not exceeding
Over $1,600 but not exceeding
Over $2,000

$ 20
$ 200
$ 600
$1,000
$1,200
$1,600
$2,000

$0.83 per week
$1.53 per week
$2.91 per week
$4.02 per week
$5.69 per week
$8.30 per week
$9.68 per week
$11.08 per week
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2. Clause 29.—Wages: Delete subclause (6) of this clause
and insert in lieu the following—
(6) Leading Hands—
In charge of 3—10 employees—extra
$17.71
In charge of 11—20 employees—extra $26.64
In charge of over 20 employees—extra $34.60

AGREEMENTS—
Industrial—Retirements from—
THE WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
No. 1677 of 2001
IN THE MATTER of the Industrial Relations Act 1979
and
IN THE MATTER of the filing in the Office of the Registrar
of a Notice of Retirement from Industrial Agreement in
accordance with section 41(7) of the said Act
Department of Productivity and Labour Relations, 2
Havelock Street, West Perth W.A. 6005 will cease to be a party
to the Department of Productivity and Labour Relations Agreement 1999 No. PSAAG 39 of 1999 as and from 18 October
2001.
DATED at Perth this 25th day of September 2001.
(Sgd.) J.A. SPURLING,
Registrar.

IN THE WESTERN AUSTRALIANINDUSTRIAL
RELATIONS COMMISSION
No. 1720 of 2001
IN THE MATTER of the Industrial Relations Act 1979
and
IN THE MATTER of the filing in the Office of the Registrar
of a Notice of Retirement from Industrial Agreement in
accordance with section 41(7) of the said Act
Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Workers Union of Australia,
Engineering and Electrical Division, WA Branch will cease to
be a party to the Metro Meat International Limited Linley
Valley Division Maintenance Employees Enterprise Agreement No. AG 373 of 1997 on and from the 26th day of October
2001.
DATED at Perth this 27h day of September 2001.
(Sgd.) J.A. SPURLING,
Registrar.

NOTICES—
Award/Agreement matters—
Application No. A 4 of 2001
APPLICATION FOR AN AWARD
ENTITLED “BURSWOOD CATERING AND
ENTERTAINMENT PTY LTD EMPLOYEES AWARD
2001”
NOTICE is given that an application has been made to the
Commission by The Australian Liquor, Hospitality and Miscellaneous Workers’ Union, Western Australian Branch under
the Industrial Relations Act 1979 for the above Award.
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As far as relevant, those parts of the Award which relate to
area of operation or scope are published hereunder.

CORAM

3—SCOPE AND PARTIES BOUND
This award shall be binding upon all employees employed
by Burswood Catering and Entertainment Pty Ltd Award 2001
and any successor, assignee or transmittee of the Burswood
Catering and Entertainment Pty Ltd Award 2001 in the callings
described in clause 5—Wages of this award.

DELIVERED
FILE NO
CITATION NO.

4—TERM
The term of this Award shall be for the period until 1 July
2002 commencing on the first pay period after 3 October 2001.
5—WAGES
A. FOOD & BEVERAGE
1. Bar Attendant (Grade 1)
2. Bar Attendant (Grade 2)
3. Head Bar Attendant
4. Cellarperson
5. Waiter/Waitress
6. Steward/Stewardess
7. Head Waiter/Waitress
8. Head Steward/Stewardess
9. Snack-Bar Attendant
10. Bar Useful
11. Host/Hostess
B. KITCHEN
1. Chef
2. Qualified Cook
3. Cook Employed Alone
4. Breakfast and/or other Cook
5. Kitchen Hand
6. Qualified Butcher
7. Other Butcher
C. MISCELLANEOUS
1. Cafeteria Attendant (Grade 1)
2. Cafeteria Attendant (Grade 2)
3. Commissionaire
4. Valet/Carparking Attendant
5. Storeperson
6. Cleaner
7. General Hand
8. Guest Services Officer
9. Cashier
10. Wardrobe Attendant
A copy of the proposed Award may be inspected at my office at the Axa Centre, 111 St George’s Terrace, Perth.
J. SPURLING, Registrar.

2001 WAIRC 03822
PROPER CLASSIFICATION OF DEVELOPMENT
OFFICER POSITIONS
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED, APPLICANT
v.
CHIEF EXECUTIVE OFFICER
WATER
CORPORATION,
RESPONDENT

COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
FRIDAY, 21 SEPTEMBER 2001
PSACR 7 OF 2001
2001 WAIRC 03822

___________________________________________________________________________

Result
Representation
Applicant
Respondent

Matter dismissed pursuant to s.27(1)
Mr B Cusack
Mr S Rooke

___________________________________________________________________________

1

2

3

4

PUBLIC SERVICE
ARBITRATOR—
Matters Dealt With—

81 W.A.I.G.

5

6

Reasons for Decision.
The applicant on behalf of two of its members, Phillip
James Dixon and John Nahun Mighall, seeks
reclassification of their positions as Client Consultant—
Development Section, South West Region of the
respondent’s operations from Level 4 to Level 5.
The respondent has raised a preliminary issue which, in
essence, is that after some years of dispute between the
two officers and the respondent as to the correct
classification, a meeting was convened by Mr Damien
Hutchens, the respondent’s Senior Human Resources
Consultant, with Mr Winston Holmes, the respondent’s
Manager South West Region and the two officers in
October 2000. The evidence is that following a detailed
discussion about a method of resolving the matter a
proposal was put by Mr Hutchens to use the human
resource consultancy firm Mercer Cullen Egan and Dell
(“MCED”) to provide a fair and reasonable process for a
job evaluation with a view to resolving the appropriate
classification. Mr Hutchens asked Mr Holmes if the South
West Region which he managed would be prepared to
accept such a process as the final determination of the
matter and he said that it would. Mr Hutchens then asked
if the two officers would be prepared to accept the
outcome as a final resolution, “to accept the umpire’s
decision”. Mr Hutchens says that acceptance of the review
as final was a condition of the respondent undertaking
the expense of engaging MCED. The respondent’s two
witnesses say that the two officers so agreed i.e. that they
agreed to the process of having MCED provide a job
evaluation with a view to establishing the classification
as the final resolution of the matter.
The respondent says that on the basis of this agreement,
the agreed process was implemented and MCED undertook
the review and concluded that Level 4 was appropriate,
that the parties are bound to accept that outcome and that it
is inappropriate for the Public Service Arbitrator to proceed
to deal with the matter. It seeks that the Arbitrator exercise
the powers pursuant to s.27(1) of the Industrial Relations
Act 1979 and in accordance with the requirements of s.26
and the Objects of the Act, to deal with the matter on the
basis of equity, good conscience and substantial merits and
therefore not proceed to hearing and determination of the
merits of the claim.
The officers say that they did not agree to forgo their
rights to take the matter further if the outcome of the
MCED review was unsatisfactory.
The first question to be determined is whether Messrs
Dixon and Mighall agreed to the MCED review
constituting a final resolution of the matter. The evidence
of the two officers is the key to this matter.
Mr Dixon’s evidence was that at the end of the meeting
in October 2000, Mr Hutchens made the statement that
the Water Corporation would agree to have their positions
reviewed again by MCED provided that “we would agree
to “accept the umpire’s decision”” (Exhibit 3). In his
witness statement Mr Dixon said that to his recollection,
his response was that “we would accept the decision
“provided it was fair and reasonable””. Mr Mighall says
in his witness statement (Exhibit 4) that “I recall that Mr
Dixon and I agreed to accept the decision of MCED
provided that it was “fair and reasonable””. Each says
that he did not give any undertaking, either orally or in
writing, to eliminate any right of appeal against MCED’s
conclusions.

81 W.A.I.G.
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In cross examination, Mr Dixon firstly said that there was
no agreement in place to “sign away” his right to contest
the outcome if he considered that it was not fair and
reasonable. He then said that fairness and reasonableness
related to the process and the results. He then said that he
and Mr Mighall gave qualified agreement to the process
but did not sign away their rights to contest the process or
the result. He said that Damien Hutchens had asked “if we
go through this process, do you agree to abide by the
umpire’s decision?” To which he claims he responded “yes,
provided it is fair and reasonable.” When asked what this
related to he said “the umpire’s decision”. He then said that
a fair and reasonable result would have been a classification
consistent with what he says are the identical positions
within the Perth region, which was level 5, which was what
they were seeking. He then said that there was agreement
with the process, that he accepted that the process was fair
and reasonable—i.e. to get MCED to review the
classification. He then said that his qualification, claimed
to have been given in response to Mr Hutchens’ question,
did not relate to the process. He said that he was confident
that Mr Hutchens and Mr Holmes understood his meaning
that “provided it was fair and reasonable” meant provided
it resulted in Level 5, even though he said “provided it is
fair and reasonable”. He said that he could have accepted
the result as Level 4, but MCED’s report showed that advice
from other managers within the respondent had been
considered in the process, the result was not merely based
on his and Mr Mighall’s submissions. He said this other
information was, in his view, flawed. He went on to say
that if MCED’s report had simply made a recommendation
of Level 4 without providing reasons, they would have had
to accept it.
8 Mr Mighall’s evidence in cross examination was that his
response to Mr Hutchens’ question about accepting the
outcome was merely to say “yes” or “I agree”, and he
says that that should be considered in the context of his
agreeing to what he claims Mr Dixon had said
immediately before he spoke, being provided it was fair
and reasonable, although he did not use those words
himself. “Fair and reasonable” referred to both the process
and the outcome. He could not say what Mr Dixon had
meant but he made an assumption about it.
9 The first thing I note is that Mr Dixon’s evidence, in
particular, was contradictory and self serving. His initial
reference to “fair and reasonable” was firstly intended to
cover the process and outcome, then not to the process,
only to the outcome. Initially, his reference to a fair and
reasonable result was Level 5, and then he backtracked
and said that under certain conditions he could have
accepted Level 4. His objection to MCED considering
information other than that provided by him and Mr
Mighall is naïve.
10 I am not satisfied that Mr Dixon put any qualification on
his acceptance of the proposition put by Mr Hutchens. In
that regard I accept the evidence of Mr Hutchens. Even if
he had put such a qualification, I conclude that in the
context of a lengthy discussion about setting up a fair
and reasonable or fair and equitable process, Mr Hutchens
was entitled to conclude that any reference to it being
fair and reasonable was merely reference to the process
which had been agreed. It is highly unlikely that Mr
Hutchens would have entered into a costly process of
engaging an external consultant to undertake the review
to finally resolve the long running matter if it was not
agreed by all parties before knowing the result that they
would accept whatever outcome the review brought as a
final resolution. That was the purpose of the question he
posed.
11 Further, even if Mr Dixon had given conditional
agreement, notwithstanding the backtracking in his
evidence, I conclude that his intention was only ever to
accept the outcome if it achieved his purpose of a
reclassification to Level 5. Nothing else would have
satisfied him.
12 Mr Mighall’s evidence was unconvincing. He assumed
he knew what Mr Dixon’s purported conditional
agreement meant and has merely supported Mr Dixon’s
story.
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13 In all of the circumstances, I conclude that agreement
was given by all parties to accept the outcome of the
MCED review, without conditions.
14 However, the applicant says that even if such an agreement
was reached by the respondent’s management personnel
and Messrs Dixon and Mighall, that it is the applicant in
this matter and its members have no authority to bind it
to such an arrangement—it is entitled to pursue the matter
in its own right. Further, it says that if it had been aware
of any situation of its members being asked to forfeit any
right to review by the Public Service Arbitrator, it would
have strongly counselled its members against forgoing
that right.
15 The objects of the Industrial Relations Act 1979, set out
in s.6 include, amongst other things, objects of promoting
goodwill in industry; encouraging and providing means
for conciliation with a view to amicable agreement thereby
preventing and settling industrial disputes; providing
means for preventing and settling industrial disputes not
resolved by amicable agreement; and providing for the
observance and the enforcement of agreements and
awards made for the prevention or settlement of industrial
disputes.
16 Section 26 of the Act provides that the Commission in
the exercise of its jurisdiction is to act according to equity,
good conscience, and the substantial merits of the case
without regard to technicalities or legal forms.
17 The respondent seeks that the Commission exercise its
discretion pursuant to s.27(1)(a) of the Act to dismiss the
matter or refrain from further hearing or determining the
matter on the basis that further proceedings are not
necessary or desirable in the public interest or for any
other reason.
18 I am satisfied that Mr Dixon and Mr Mighall entered into
an agreement with the respondent for the purpose of
finally resolving a long standing disagreement about their
level of classification, that they would all enter into a
process of review which would involve MCED being
engaged by the respondent to undertake that review. For
the Public Service Arbitrator to now proceed to hear and
determine the matter of the appropriate classification for
these two officers would be to negate an agreement into
which the two officers freely entered. They did not enter
into the agreement in good faith. Accordingly, it is not
appropriate that their case be dealt with.
19 I recognise that the role of the applicant in this is that of
representing its members but that it is acting in its own
right. I make no criticism of the applicant in this matter
as I am satisfied that it was only in the process of cross
examination that the lack of good faith on the part of Mr
Dixon in particular, has been demonstrated and that the
applicant in conducting this case was entitled to act on
the representations made to it by its members. That being
said, the respondent should not be put to the effort and
the expense to defend, nor the Commission be required
to spend its time and resources to hear and determine, a
matter when the two officers the beneficiaries of the claim
agreed to a means of resolution but when they did not
like the outcome sought to have it overturned
notwithstanding the terms of their agreement.
20 If the Arbitrator were to proceed to hear and determine
this matter, it would be contrary to the objects of the Act
particularly s.6(d) by not providing for the observance of
the agreement reached between the parties in resolution
of their dispute.
21 In all of the circumstances it is appropriate that the matter
be dismissed in accordance with s.27(1).
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2001 WAIRC 03820
PROPER CLASSIFICATION OF DEVELOPMENT
OFFICER POSITIONS
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED, APPLICANT
v.
CHIEF EXECUTIVE OFFICER
WATER
CORPORATION,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DELIVERED
FRIDAY, 21 SEPTEMBER 2001
FILE NO
PSACR 7 OF 2001
CITATION NO. 2001 WAIRC 03820

2.

___________________________________________________________________________

Result

Matter dismissed pursuant to s.27(1)

___________________________________________________________________________

Order.
HAVING heard Mr B Cusack on behalf of the applicant and
Mr S Rooke on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act 1979, hereby orders—
THAT this matter be, and is hereby dismissed.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner,
Public Service Arbitrator.

3.

4.

2001 WAIRC 03861
APPLICATION FOR INTERIM ORDER
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CIVIL SERVICE ASSOCIATION OF
WESTERN AUSTRALIA
INCORPORATED, APPLICANT
v.
DIRECTOR
GENERAL/CHIEF
EXECUTIVE OFFICER, FAMILY AND
CHILDRENS
SERVICES,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DELIVERED
TUESDAY, 25 SEPTEMBER 2001
FILE NO/S
P 26 OF 2001
CITATION NO. 2001 WAIRC 03861

5.

6.

_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application for interim order dismissed.
Ms M in de Braekt
Mr D Matthews (of Counsel)

_______________________________________________________________________________

1.

Reasons for Decision.
This is an application to the Public Service Arbitrator
(“the Arbitrator) said to be pursuant to s.80E and 80F of
the Industrial Relations Act 1979 (“the Act”) filed on 6
September 2001. The application sets out a very detailed
schedule of Grounds for the application; Particulars; and
that an urgent interim order is sought to prohibit the
respondent from continuing any disciplinary action
including but not limited to any investigation, formal or
informal, against Mr Han, the officer the subject of the
application, in relation to an allegation made against him
by a Ms Sylvester, until the matter is finally determined.

7.
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The application also sought final orders in respect of that
investigation. The applicant sought that the matter be
brought on as a matter of urgency. The Arbitrator
convened a conference pursuant to s.32 of the Act on 14
September 2001 at 9.00am. Late on the afternoon of 13
September 2001, the applicant forwarded to the
Commission a further lengthy and detailed submission
in support of the application for interim orders.
At the commencement of the conference on 14 September
2001, I indicated that it was not my intention at that stage
to deal with the application for the interim orders on the
basis that there was a need for the parties to discuss the
substantive matter to ascertain whether conciliation might
assist in resolving the matter, and that the respondent had
had no real opportunity to prepare a response to the detail
of the application and the applicant’s additional
submission. However, I proposed that, on the basis of the
respondent’s undertaking to take no further action in
respect of Mr Han’s case until the Arbitrator could
reconvene for the purpose of addressing the interim orders
application, that we reconvene to do that within a day or
so. Due to difficulties in the parties’ respective schedules,
the matter was set down for Thursday, 20 September 2001
at 4.15pm and the applicant was invited to put any further
written submissions by a specified time, and the
respondent was to respond within a specified time.
Also at the commencement of the conference on 14
September 2001, the applicant expressed the view that
the matter could not be resolved by conciliation and
maintained that view throughout the course of the
conference. It became clear to the Arbitrator that this view
was correct, that the matter would not be resolved by
conciliation.
In accordance with the procedures set out in the
conference on 14 September 2001, the applicant presented
a further written submission by facsimile transmission at
11.02 am on Tuesday, 18 September 2001. The
respondent’s submission was received at 8.50am on
Thursday, 20 September 2001, the day of the anticipated
speaking to submissions in respect to the interim order.
Also on the morning of 20 September 2001, I directed
my Associate to advise the parties that at the hearing that
afternoon I would invite their submissions regarding a
number of decisions relating to the Commission’s powers
to issue interim orders. At 12.26pm on 20 September, the
respondent filed an amended submission. Also that day,
Ms in de Braekt, for the applicant, contacted my Associate
expressing her concern at the lateness of the respondent’s
amended submission and that she would not have had
adequate time to prepare a response before the hearing
that afternoon. In short, the hearing scheduled for 4.15pm
that day was vacated and rescheduled for 3.30pm on
Monday, 24 September 2001. The applicant has
subsequently filed a consolidated submission. The
Arbitrator has heard from the parties as to their
submissions.
The first issue to be noted is that the Arbitrator is without
inherit jurisdiction. The jurisdiction and powers are
limited to those set out in legislation, in this regard,
pursuant to the Act. The question which arises is the power
of the Arbitrator in exercising its jurisdiction. The powers
of the Arbitrator are set out in s.80G of the Act by
reference to Part II, Division 2 of the Act. Section 80G
says—
80G. Provisions of Part II, Division 2, to apply
(1) Subject to this Division, the provisions of Division 2 of Part II that apply to or in relation to the
exercise of the jurisdiction of the Commission
constituted by a Commissioner shall apply with
such modifications as are prescribed and such
other modifications as may be necessary or appropriate, to the exercise by an Arbitrator of his
jurisdiction under this Act.
(2) For the purposes of subsection (1), section 49
shall not apply to a decision of an Arbitrator on a
claim mentioned in section 80E(2).
Part II, Division 2 contains sections 22A to 49 inclusive.
The powers contained within s.27 apply as do those
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contained within s.32 which applies to the process which
commenced proceedings in this matter.
The Full Bench in Automotive, Food, Metals,
Engineering, Printing and Kindred Industries Union of
Workers—Western Australian Branch, in dealing with a
s.72A matter relating to Ingham Chickens, (80 WAIG
4613 at 4614) described s.27(1), with possibly two or
three exceptions, as procedural, and as machinery
provisions only.
RRIA v Federated Engine Drivers’ and Firemens’ Union
of Workers of Western Australia (IAC) (67 WAIG 315)
dealt with the Commission’s powers to make interim
orders pursuant to s.44 of the Act. It also considered the
Commission’s powers elsewhere in the Act. At page 317
Brinsden J. noted—
“Where then is the power to be found in the Act to
make an order in the nature of this interim order, not
within conciliation proceedings, but while arbitration proceedings are pending? The Act makes a
distinction between conciliation and arbitration especially in section 32 which by subsection (1)
requires the Commission in respect of any industrial matter which has been referred to it unless it is
satisfied that the resolution of the matter would not
be assisted by so doing, endeavour to resolve the
matter by conciliation. By subsection (6) where the
Commission does not endeavour to resolve a matter
by conciliation or having endeavoured to do so, is
satisfied that further resort to conciliation would be
unavailing or is requested by all the parties to the
proceedings to decide the matter by arbitration, it
may decide the matter by arbitration. The conciliation proceedings pursuant to section 44, which is an
alternative method as already explained of resolving disputes by conciliation, had broken down so
the only method then left to the Commission to resolve this particular dispute was by arbitration. It
seems clear that the power the Commission thought
justified the making of the Order was the provisions
of section 27(1)(v). I come to that conclusion because of the final sentence quoted in the passage of
Chief Commissioner Collier addressed to the parties at the opening of the proceedings before the
interim order was made which is set out earlier in
these reasons since the words he uses mirror the
words in section 27(1)(v) which I now set out—
“27.( ) Except as otherwise provided in this
Act, the Commission may, in relation to any
matter before it—
(v) generally give all such directions and
do all such things as are necessary or
expedient for the expeditious and just
hearing and determination of the matter.
Under section 27(1)(v) the only things that may be
done are giving of directions and doing all such
things as are necessary or expedient “for the expeditious and just hearing and determination of the
matter”. All the other items of power provided by
section 27 with possibly two or three exceptions are
particular matters of procedure relevant to the hearing and determination of the matter. Three of the
items are concerned with entry upon a manufactory
or similar type of building, inspection of work and
machinery and other items in any such manufactory
or building, and questioning any person who may
be in or upon any such manufactory or building, all
of which items might be regarded as items giving
the Commission power to better inform itself in respect of the subject matter of a dispute. The interim
order is one which directly deals with an industrial
procedure in the industry in respect of which the
parties are engaged. The respondent contends that
section 27(1)(v) supports such an order but for that
to be so then the subsection must be given a very
wide interpretation beyond merely a dragnet clause
to cover any other form of direction or order or action of a procedural nature not covered specifically
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by the foregoing items. The Commonwealth Conciliation and Arbitration Act 1904 and Amendments
has a similar provision to section 27 in section 41
and it contains in section 41(1)(o) an identical provision to section 27(1)(v). That subsection in the
Commonwealth Act, when it was section 40(1)(p),
was considered in the case of Gas Employees (Victoria) Award and Ors (1948) 61 CAR 2000 when it
was held that it amounted to a machinery provision
only. As the Court held, a section like section 40 or
41 is a section which enables the Court to deal with
matters which have been properly brought before it.
They do not confer substantive jurisdiction but
merely legislate for the method by which the Court
may exercise the jurisdiction already conferred upon
it by other sections. I see no significant difference
between the Commonwealth Act and the Act to justify us in giving to section 27(1)(v) any wider
construction other than as a machinery provision. It
would not support an order which is in the nature of
an interlocutory injunction directly dealing with the
manner in which the parties to an industrial dispute
are to continue to conduct a facet of the industrial
enterprise in which they are jointly engaged upon.
In any event I am unable to see that the interim order
has any relevance either directly or indirectly to furthering “the expeditious and just hearing and
determination” of the matter referred to the Commission in Court Session. It seems clear enough from
the remarks made by the Chief Commissioner to the
parties, that the reason for making the order was to
hold the status quo until the merits of the matter could
be gone into and so as to prevent likely repercussions throughout the whole iron ore industry. Such
a reason for making the interim order no doubt is
justifiable in the interests of industrial harmony but
the legality of such an order cannot find a resting
place in section 27(1)(v).
…
If it were the case that nowhere else in the Act could
be found a power to make interim orders coming
within the definition of “finding” there may be
strength in the argument of the respondent but in
fact there are other sections as, for example, section
32.”
Kennedy J. noted that—
“It was very properly conceded by Mr Stone that
the Commission had no inherent jurisdiction to make
the order which it did—see The Queen v. Forbes
(1972) 127 CLR 1—and further that the order had
not been made pursuant to section 32 of the Act.
In the end, therefore, the question came down simply to whether the order is capabale(sic) of being
sustained by the power contained in section 27(1)(v)
of the Act. In my opinion, it is not, that power being
limited essentially to procedural matters. Subsection
(1) is in the following terms—
Except as otherwise provided in this Act, the
Commission may, in relation to any matter
before it—
(a) at any stage of the proceedings dismiss
the matter or any part thereof or refrain
from further hearing or determining the
matter or part of it is satisfied—
(i) that the matter or part thereof
is trivial;
(ii) that further proceedings are not
necessary or desirable in the
public interest;
(iii) that the person who referred the
matter to the Commission does
not have a sufficient interest in
the matter;
(iv) that for any other reasons the
matter or part should be dismissed or the hearing thereof
discontinued, as the case may be;

2760

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
(b) take evidence on oath or affirmation;
(c) order any party to the matter to pay to
any other party such costs and expenses
including expenses of witnesses as are
specified in the order, but so that no
costs shall be alloed(sic) for the services of any legal practitioner, or agent;
(d) proceed to hear and determine the matter or any part thereof in the absence
of any party thereto who has been duly
summoned to appear or duly served
with notice of the proceedings;
(e) sit at any time and place;
(f) adjourn to any time and place;
(g) (deleted in 1982) conduct its proceedings in public unless the Commission,
at any stage of the proceedings is of
the opinion that the objects of the Act
will be better served by conducting the
proceedings in private;
(h) direct any person, whether a witness
or an intending witness or not, to leave
the place wherein the proceedings are
being conducted;
(i) refer any matter to an expert and accept his report as evidence;
(j) direct parties to be struck out or persons to be joined;
(k) permit the intervention, on such terms
as it thinks fit, of any person who, in
the opinion of the Commission has a
sufficient interest in the matter;
(l) allow the amendment of any proceedings on such terms as it thinks fit;
(m) correct, amend, or waive any error,
defect, or irregularity whether in substance or in form;
(n) extend any prescribed time or any time
fixed by an order of the Commission;
(o) make such orders as may be just with
respect to any interlocutory proceedings to be taken before the hearing of
any matter, the costs of those proceedings, the issues to be submitted to the
Commission, the persons to be served
with notice of proceedings, delivery of
particulars of the claims of all partis,
admissions, discovery, inspection or
production of documents, inspection or
production of property, examination of
witnesses, and the place and mode of
hearing;
(p) enter upon any manufactgory,(sic)
building, workshop, factory, mine,
mine-working, ship or vessel, shed,
place, or premises of any kind whatsoever, wherein or in respect of which
any industry is or is reputed to be carried on, or any work is being or has
been done or commenced, or any matter or thing is taking or has taken place,
which is the subject of a matter before
the Commission or is related thereto;
(q) inspect and view any work, material,
machinery, appliance, article, book,
record, document, matter, or thing
whatsoever being in any manufactory,
building, workshop, factory, mine,
mine-working, ship or vessel, shed,
place or premises of a kind referred to
in paragraph (p);
(r) question any person who may be in or
upon any such manufactory, building,
workshop, factory, mine, mine-working, ship or vessel, shed, place or
premises in respect or in relation to any
such matter or thing;
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(s) consolidate or divide proceedings relating to the same industry and all or
any matters before the Commission;
(t) with the consent of the Chief Commissioner refer the matter or any part
thereof to the Commission in Court
Session for hearing and determination
by the Commission in Court Session;
(u) with the consent of the President refer
to the Full Bench for hearing and determination by the Full Bench any
question of law, including any question of interpretation of the rules of an
organisation, arising in the matter;
and
(v) generally give all such directions and
do all such things as are necessary or
expedient for the expeditious and just
hearing and determination of the matter.
With the exception of the powers contained in paragraphs (a) and (c), each of the paragraphs prior to
paragraph (v) deals with evidentiary or interlocutory procedural matters, and it is with respect to such
matters that paragraph (v), in my opinion, also deals.
The present order bears no relation to the ‘hearing’
of the matter as such. Nor does it, in my view, relate
to the determination of the matter, “determination”
representing the final disposition of a matter. (Compare the use of the words ‘hear’ and ‘determine’ in
section 44(9) of the Act). To hold otherwise would
be to give the Commission a very great scope for
making coercive interim orders without any firm
criteria and without the special procedures required
by section 32(4) in the case of orders under section
32(3)(c)(i).”
10. Therefore, it is clear that the powers set out in section
27(1) do not provide the answer to this matter. The
question then arises as to whether other sections of the
Act provide the power. I note that the proceedings
commenced pursuant to a s.32 conference. The decision
in RRIA v FEDFU (supra) indicates that while s.44, under
which the conciliation before the Commission in that
matter proceeded, did not at that time provide any such
power, that s.32 might do so. As His Honour, the President
noted in Thomas James Brown and President, State School
Teachers Union of WA (Inc) and Others (69 WAIG 1390
@ 1392) the provisions in s.32(3)(c) were added in 1984
to provide power to make specific interim directions and
orders and that s.44 subsection (6)(ba), (i), (ii) and (iii)
and (bb) were added later. His Honour went on to say “in
RRIA v FEDFU (67 WAIG 315), it was not argued that
s.32 empowered an interim order, because it did not exist
in s.32 or indeed in section 44.”
11. However, in the Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of Workers—
Western Australian Branch (FBM 1 of 2000) (80 WAIG
4613) the Full Bench noted amongst other things that
“certainly, s.27 and s.72A contain no express power to
make interim orders. Nowhere in the Act is there power
conferred expressly to make interim orders in the nature
of injunctions in s.72A matters.”
12. I have considered these decisions and conclude that if
there is a power for the Arbitrator to make any orders of
an interim injunctive nature as sought by the applicant in
this matter, then it most likely arises from s.32. I note
that s.32(3) provides—
“(3) Without limiting the generality of subsection (2)
the Commission may, for the
purposes of that subsection —
(a) arrange conferences of the parties or their
representatives presided over by the Commission;
(b) arrange for the parties or their representatives to confer among themselves at a
conference at which the Commission is not
present;
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(c) give such directions and make such orders
as will in the opinion of the Commission—
(i) prevent the deterioration of industrial
relations in respect of the matter until
conciliation or arbitration has resolved
the matter;
(ii) enable conciliation or arbitration to
resolve the matter; or
(iii) encourage the parties to exchange or
divulge attitudes or information which
in the opinion of the Commission
would assist in the resolution of the
matter;”
Section 32(3) is to be read in context. That context is set
out in subsection (2) to which it refers. Subsection (2)
provides—
“(2) In endeavouring to resolve an industrial matter
by conciliation the Commission shall do all such
things as appear to it to be right and proper to
assist the parties to reach an agreement on terms
for the resolution of the matter.”
Subsection (3) then provides that without limiting the
generability of subsection (2), that is, without limiting
the things which the Commission might do in
endeavouring to resolve an industrial matter by
conciliation, it may do those things set out in s.32(3).
Paragraphs (a) and (b) of subsection (3) are clearly matters
aimed at involving the parties in resolving the dispute
between them by discussion. Paragraph (c) provides for
the Commission to give such directions and make such
orders as will prevent deterioration of industrial relations,
while conciliation or arbitration resolve the matter; enable
conciliation or arbitration to resolve the matters, or
encourage the parties to exchange views. Paragraph (d)
provides for the Commission to give any direction or make
any order or declaration which it is otherwise authorised
by the Act to give or make.
All of these provisions in subsection (3) are conditioned
by the provisions of subsection (2) being that those things
may be done “in endeavouring to resolve (the dispute)
by conciliation”. That is not the case here. The dispute
was not going to be resolved by conciliation as the
applicant correctly pointed out at the commencement of
the conference pursuant to s.32 and is now to be arbitrated.
Accordingly, the powers under s.32(3) are not available
for the purposes of the interim order sought. Section 32(3)
is not a general power to make those orders of an interim
injunctive nature pending the arbitration of the matter
but is specifically provided as a tool to conciliation.
The applicant submits that the jurisdiction and powers of
the Public Service Arbitrator set out in s.80E and 80G,
and particularly with reference to the necessary or
appropriate modifications to Division 2, Part II referred
to in s.80G (1), recognise that public sector matters were
intended by the legislature to be special, and that the
Public Service Arbitrator has power to make necessary
modifications to his or her powers. The applicant says
that if this were not so then the legislature would have so
provided.
Section 80G(1) does not provide that where the Arbitrator
deems necessary or appropriate, there is authority for the
Arbitrator to do things which are not otherwise authorised
by the Act. The provision is merely a machinery one
whereby such references to, for example, “the
Commission” in Division 2 of Part II can be modified to
refer to the “Public Service Arbitrator” or where there
are processes which are not appropriate, they do not apply.
There is no substantive jurisdiction or power conferred
by the section. Rather, it provides that other sections of
the Act are imported. It does not provide for the Public
Service Arbitrator, without there being a particular power
or jurisdiction, to extend its own powers.
In all of these circumstances, whether or not the
circumstances of this case meet the tests for an interim
order as noted by the Full Bench in the Automotive, Food,
Metals, Engineering, Printing and Kindred Industries
Union of Workers (supra), there is no power for the
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Arbitrator to make the interim order sought. Therefore,
the application for an interim order shall be dismissed.

APPLICATION FOR INTERIM ORDER
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED, APPLICANT
v.
DIRECTOR
GENERAL/CHIEF
EXECUTIVE OFFICER, FAMILY AND
CHILDRENS
SERVICES,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DELIVERED
TUESDAY, 25 SEPTEMBER 2001
FILE NO/S
P 26 OF 2001
CITATION NO. 2001 WAIRC 03860
_______________________________________________________________________________
Result
Application for interim order dismissed
Representation
Applicant
Ms M in de Braekt
Respondent
Mr D Matthews (of Counsel)
_______________________________________________________________________________

Order.
HAVING heard Ms M in de Braekt on behalf of the applicant
and Mr D. Matthews (of counsel) on behalf of the respondent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979, hereby orders—
THAT the application for an interim order be and is
hereby dismissed.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner,
Public Service Arbitrator.

2001 WAIRC 03916
ACTIONS IN RELATION TO MR PETER HAN
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED, APPLICANT
v.
DIRECTOR
GENERAL/CHIEF
EXECUTIVE OFFICER, FAMILY AND
CHILDRENS
SERVICES,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DELIVERED
THURSDAY, 4 OCTOBER 2001
FILE NO
P 26 OF 2001
CITATION NO. 2001 WAIRC 03916
___________________________________________________________________________

Result
Representation
Applicant
Respondent

Application for interim order granted
Ms M in de Braekt
Mr D Matthews (of Counsel)

___________________________________________________________________________

1

Reasons for Decision.
On 25 September 2001 I dealt with an application for an
interim order in respect of this matter and found that in
accordance with the terms of s.32(2) of the Industrial
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Relations Act 1979, in the context of conciliation not
being able to resolve the matter and arbitration being
required, that there was no power to issue the interim
order sought on the basis that s.32(2) conditioned the
provisions of s.32(3).
Following that decision, on 26 September 2001, the
applicant wrote to the Commission indicating that a
decision of the Full Bench in Minister for Education v
State School Teachers Union of WA Inc. number 116 of
1995 (75 WAIG 2684 at 2687) held to the contrary and
asked that the matter be reopened to enable submissions
on that decision. A conference was convened on 28
September 2001 at which time the respondent indicated
that there was no opposition to the hearing being reopened
for the purpose of dealing with that decision. I conclude
that as this matter involves an application for an interim
order and that the matter has not been finally disposed
of, it is open to me to reopen the hearing of the application
for the interim order to deal with the matter of the Full
Bench decision. In particular, it is important that the Public
Service Arbitrator’s powers be dealt with.
The respondent provided a submission on 2 October 2001
in response to the applicant’s written submission by its
letter dated 26 September 2001 in respect of the impact
and significance of the Full Bench decision in Minister
for Education v State School Teachers Union.
I note in passing that the decision referred to by the
applicant was the majority decision and that as a member
of that Full Bench the Public Service Arbitrator as
currently constituted came to a decision consistent with
that issued on 25 September 2001. Having said that
though, the decision of the majority of the Full Bench
was that—
“To say that the Commission cannot make an order
under s.32 where conciliation has failed, that order
being of an interim nature to enable arbitration
(which is the next and final step under s.32), is to
reduce the Act to an absurdity. It would mean that
one would have to have concurrent applications under s.32 and s.44 of the Act, with the latter application
existing purely to enable interim orders to be made
to enable arbitration or to prevent further deterioration of the situation. That would be to read the powers
under s.32 down to absurdity. To read the section as
conferring the powers exercised in this case at first
instance is to read the plain words in their ordinary
natural meaning as conferring powers. Further, that
interpretation would achieve the obvious purposes
of the section of the Act (expressed through the objects of the Act, s.6(b) and (c) of the Act in
particular).”
The respondent in its submission of 2 October 2001
sought to distinguish the decision of Full Bench in
Minister for Education v State School Teachers Union
on the basis that that decision dealt with a matter where
the “conciliation process had been embarked on and had
perhaps ended, although this is not unequivocally clear.”
The respondent says that the situation is quite different
from the present one where the Commission found that it
was clear that the matter was not going to be resolved by
conciliation, and contradicts the applicant’s letter of 26
September 2001 in which the applicant said that it had
not absolutely ruled out the prospect of conciliated
settlement of the conference on 14 September 2001.
Having considered the submissions of the parties,
notwithstanding the view expressed in my earlier Reasons
for Decision, I am bound to comply with the decision of
the Full Bench as being binding upon a single member
of the Commission. I am not satisfied that the decision of
the Full Bench can be distinguished on the grounds noted
by the respondent. Accordingly, and in compliance with
the Full Bench decision, I am bound to conclude that
s.32 enables an interim order to be made, where
appropriate, even though conciliation may have been
exhausted.
The question then arises as to whether or not the order
sought, being to require the respondent to cease any
disciplinary action, including but not limited to any
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investigation against Mr Han in relation to allegations
made by Ms Barbara Silvester, until the matter is finally
determined, is one which meets the requirements of
s.32(3). Section 32(3) provides—
“(3) Without limiting the generality of subsection (2)
the Commission may, for the purposes of that subsection—
(a) arrange conferences of the parties or their
representatives presided over by the Commission;
(b) arrange for the parties or their representatives to confer among themselves at a
conference at which the Commission is not
present;
(c) give such directions and make such orders
as will in the opinion of the Commission—
(i) prevent the deterioration of industrial
relations in respect of the matter until
conciliation or arbitration has resolved
the matter;
(ii) enable conciliation or arbitration to
resolve the matter; or
(iii) encourage the parties to exchange or
divulge attitudes or information which
in the opinion of the Commission
would assist in the resolution of the
matter;”
8 It is subsection (3)(c) which provides the power, in
accordance with the decision of the Full Bench, to make
the orders. It is to make such orders as will in the opinion
of the Commission prevent the deterioration of industrial
relations in respect of the matter until conciliation or
arbitration has resolved the matter; enable conciliation
or arbitration to resolve the matter; or encourage the
parties to exchange or divulge attitudes or information
which in the opinion of the Commission would assist in
the resolution of the matter.
9 Subsection (3)(c)(ii) and (iii) do not appear to be relevant
to this matter because the orders sought will not actually
enable arbitration to resolve the matter, such a matter
would involve procedural machinery, issues such as
exchanges of documents etc or the scheduling of the
hearing, or other similar matters. Paragraph (iii) is in
respect of encouraging the parties to express views and
attitudes which is not the issue here. Therefore, the basis
of the application would be that the Commission would
make the order where it is of the view that it would prevent
the deterioration of industrial relations in respect of the
matter until arbitration resolved the matter. There is no
formal evidence before me that industrial relations
between the parties will deteriorate during the course of
the hearing and determination of this matter in the absence
of the order sought. However, in its submission of 24
September 2001, the applicant says that industrial
relations between the parties will be prevented from
deteriorating further if the interim orders are issued
“because an alleged unlawful process will be restrained
from continuing against a current employee of the
organisation, until the final determination of the
Commission. Faith and confidence in the employment
relationship not only between Mr Han and the respondent,
but also among other employees, will be further and
perhaps irreparably damaged if the unlawful process is
permitted to continue. It would also be inconsistent with
facilitating a productive and harmonious workplace to
allow the unlawful disciplinary process to continue against
Mr Han, because it will entail Mr Han and other
employees of the organisation to bear witness to the
respondent breaching the very Act which it is attempting
to enforce “albeit unlawfully and unreasonably” in
disciplinary proceedings against Mr Han”.
10 The applicant also urges that the tests set out by the
Commission in Brown v President SSTU and Others (69
WAIG 1390 at 1393) and in Corse v Robinson (77 WAIG
321) be applied. These tests are—
1. That there is a substantial prima facie case to be
tried.
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2. The granting of the order sought will not produce a greater detriment to the respondent than
would accrue to the employee if the order was
not granted.
3. The consequence of the interim order is not irreversible.
4. The promptness of the lodgement of the application.
5. The issuing of the order is consistent with the
objects and other relevant sections of the Industrial Relations Act 1979.
6. Other relevant issues as each case may require.
11 The respondent says that the process undertaken to date
has been reasonable and appropriate in the circumstances,
and denies that any interim order is necessary. It says
that no injustice will accrue to Mr Han should the
investigation proceed. In respect of the first ground I
accept that there is a substantial prima facie case to be
tried. An allegation that a public sector agency is
undertaking an unlawful and unfair process in dealing
with a disciplinary matter is indeed a serious claim. It is
alleged that there are serious and incurable flaws in the
process adopted by the respondent and this of course is a
matter to be dealt with in the substantive hearing of this
matter.
12 I accept that the granting of the order would not produce
a greater detriment to the respondent than would accrue
to the employee if the order were not granted. This is on
the basis that the detriment to the respondent would be a
delay of some weeks in it being able to pursue its
investigation if the substantive application is not granted.
The respondent did not commence to investigate the
complaint until some months had passed after the alleged
misconduct. I do not say this by way of concluding that
the respondent has acted inappropriately in this delay but
rather noting that the processes which occurred by way
of Ms Silvester making a complaint to the employer
followed criminal charges against the applicant in relation
to, what I understand to be, the same incident being
dismissed when no evidence was produced.
13 The consequence of the interim order is not irreversible
in that it would be an interim order which, if the
substantive application is not upheld then the respondent
could proceed with its investigation. There is no question
that the application was not lodged promptly. The
application was made on 4 September 2001 following
the commencement of disciplinary proceedings on 31
August 2001.
14 The issuing of the order may be consistent with the objects
and other relevant sections of the Industrial Relations Act
1979 and there are certainly other relevant considerations
in this matter.
15 The allegations raised by the applicant constitute serious
challenges to the process undertaken by the respondent
including the prejudice which may be created in the proper
investigation in accordance with the Public Sector
Management Act requirements if Dr Smith’s investigation
and report are found to be so flawed as alleged. Further,
if the matter the subject of the allegation is beyond the
employment relationship as alleged by the applicant then
this too would create a serious issue of injustice for the
applicant to face the continuation of an investigation
where no right might exist for the employer to be involved
in such a matter. Having said those things, I make is clear
that I have not decided those matters but merely note that
they are serious allegations being raised in respect of the
investigation being undertaken by the respondent. It may
be that those allegations are unfounded but nonetheless,
if they are found to be true they would constitute a genuine
injustice to Mr Han which could not be remedied by the
declaration that the process be declared void ab initio.
16 Notwithstanding my concerns previously expressed as
to the powers contained within s.32(3)(c), I am satisfied
that there is the potential for injustice to Mr Han should
the allegations raised by the applicant have foundation.
Notwithstanding that there is no formal evidence before
me, I accept the submissions made by the applicant that
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should the investigation process continue in those
circumstances, it may well cause a deterioration in
industrial relations between the parties. This is because
there is serious prospect that faith and confidence in the
employment relationships of the applicant and other
employees with their employer may be damaged.
Accordingly, the interim order sought ought issue.

2001 WAIRC 03919
ACTIONS IN RELATION TO MR PETER HAN
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED, APPLICANT
v.
DIRECTOR
GENERAL/CHIEF
EXECUTIVE OFFICER, FAMILY AND
CHILDRENS
SERVICES,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DELIVERED
FRIDAY, 5 OCTOBER 2001
FILE NO
P 26 OF 2001
CITATION NO. 2001 WAIRC 03919
___________________________________________________________________________

Result

Application for interim order granted

___________________________________________________________________________

Order.
HAVING heard Ms M in de Braekt on behalf of the applicant
and Mr D Matthews (of Counsel) on behalf of the respondent,
the Public Service Arbitrator, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—
1. THAT the respondent shall forthwith cease any disciplinary action (including but not limited to any
investigation, whether formal or informal) against
Mr Peter Han in relation to allegations made by Ms
Barbara Silvester;
2. THAT this Order shall come into effect from the date
hereof and shall remain in force until the determination of application P 26 of 2001 at which time it
shall cease to have effect;
3. THAT either party may apply for the variation or
cancellation of this Order prior to that time upon
giving 24 hours notice of the intention to do so to
each other.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner,
Public Service Arbitrator.

2001 WAIRC 03772
UNION MEMBER TO RECEIVE A PERSONAL
RECLASSIFICATION
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE CIVIL SERVICE ASSOCIATION
OF
WESTERN
AUSTRALIA
INCORPORATED, APPLICANT
v.
MANAGING DIRECTOR, WATER
CORPORATION, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DELIVERED
MONDAY, 17 SEPTEMBER 2001
FILE NO
PSAC 10 OF 2001
CITATION NO. 2001 WAIRC 03772
__________________________________________________________________________

Result

Memorandum of Agreement issued

__________________________________________________________________________
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Order.
WHEREAS this is an application for a conference pursuant
to Section 44 of the Industrial Relations Act, 1979; and
WHEREAS on the 13th day of August 2001 and the 10th day
of September 2001 the Commission convened conferences
for the purpose of conciliating between the parties; and
WHEREAS at the conclusion of the conference convened
on the 10th day of September 2001, the parties reached agreement; and
WHEREAS the parties have requested that a Memorandum
of Agreement be issued pursuant to Section 44(8) of the Industrial Relations Act, 1979;
NOW THEREFORE, the Commission, pursuant to the powers set out in Section 44(8) of the Industrial Relations Act
1979, hereby orders—
THAT the terms of the agreement between the parties set
out in the attached memorandum reflect the final resolution
of the matter in dispute between the parties.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner,
Public Service Arbitrator.

MEMORANDUM OF AGREEMENT
BETWEEN
THE CIVIL SERVICE ASSOCIATION OF WESTERN
AUSTRALIA INCORPORATED
and
MANAGING DIRECTOR, WATER cORPORATION
(No. PSAC 10 of 2001)
The parties agree that the following terms constitute the
appropriate process to be applied to the claim that Mr Phillip
Jackson’s work be classified at Level 3.
1. THAT a review of the work performed by Mr Phillip
Jackson be undertaken by Mr John Holland of Austral Training and Human Resources with a view to
determining whether the work was appropriate to
be classified at Level 2 or Level 3.
2. THAT if Mr Holland recommends that Mr Jackson’s
work was at Level 3 standard then the respondent
shall pay Mr Jackson at the Level 3 salary for the
period 1 July 1995 to 31 October 1999.
3. THAT the cost of the review referred to in paragraph
1. be borne by the Water Corporation.
4. THAT the results of the review be the final and a
complete resolution of this matter.

2001 WAIRC 03898
DISPUTE OVER CONTRACTS OF EMPLOYMENT
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
HOSPITAL SALARIED OFFICERS
ASSOCIATION OF WESTERN
AUSTRALIA
(UNION
OF
WORKERS), APPLICANT
v.
METROPOLITAN HEALTH SERVICE
BOARD, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DELIVERED
WEDNESDAY, 3 OCTOBER 2001
FILE NO
PSAC 15 OF 2000
CITATION NO. 2001 WAIRC 03898
____________________________________________________________________________

Result

Application divided

____________________________________________________________________________
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Order.
WHEREAS this is an application pursuant to Section 44 of
the Industrial Relations Act 1979; and
WHEREAS on the 2nd day of August 2001 and the 28th day
of September 2001 the Commission convened conferences
for the purpose of conciliation; and
WHEREAS the conference on the 28th day of September
2001, dealt with a matter arising from the general matters raised
in application PSAC 15 of 2000, concerning a particular officer, Mr Mark Wheeler;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
THAT Application No. PSAC 15 of 2000 be divided
into two parts, to become Application No. PSAC 15A of
2000 which shall deal with the claim in relation to Mr
Mark Wheeler and Application No. PSAC 15 of 2000
which shall deal with the remainder of the matters raised
in Application No. PSAC 15 of 2000.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner,
Public service arbitrator.

INDUSTRIAL MAGISTRATE—
Complaints before—
THE INDUSTRIAL MAGISTRATE’S
COURT OF WESTERN AUSTRALIA
HELD AT PERTH
Claims No M 91 and M 98 of 2001
Date Heard: 29 August 2001
Date Delivered: 29 August 2001
BEFORE: G. Cicchini I.M.
BETWEEN—
The Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Services Union of
Australia
Claimant
and
AlintaGas Networks Pty Ltd
Respondent
Appearances—
Mr C Young of the Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied
Services Union of Australia appeared for the Claimant
Mr RL Hooker instructed by Messrs Mallesons Stephen
Jaques, Solicitors, appeared for the Respondent.
Reasons for Decision.
(Given extemporaneously at the conclusion of the hearing,
extracted from the transcript of proceedings and edited by
His Worship)
I will now deliver my decision in respect of the “no case to
answer” submission that has been made.
I am dealing with matters No M 91 and M 98 of 2001 in
which the claimant, The Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied
Services Union of Australia alleges that the respondent,
namely AlintaGas Networks Pty Ltd has breached clause
17.6(a) of the “AlintaGas—ASU and CEPU Varied Certified Agreement 2000”, certified in accordance with section
170MD of the Workplace Relations Act 1996.
It is alleged that the respondent breached the agreement on
or about 4 April 2001 and again on or about 12 April 2001 by
refusing to allow, without loss of pay “a union delegate” in
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each instance the necessary time during work hours to confer
with AlintaGas Networks Pty Ltd on matters affecting employees whom they represented.
The evidence given by Mr Shane O’Byrne, being the claimant’s organiser, together with that of each of Mr Cameron
Mableson and Mr Mark Christopher Pratt clearly establishes
that each of Mr Mableson and Mr Pratt were employees of the
respondent. The evidence also establishes that both Mr
Mableson and Mr Pratt were shop stewards at the material
times. They engaged themselves in matters concerning employees of the respondent. Each of them was refused
permission to attend a meeting in the first instance and a report back meeting in the second instance. It is in respect of
those meetings that the matters are before me.
The issue, succinctly put, and which is the subject of the
“no case to answer” submission made, concerns whether the
claimant on its own evidence can establish that each of Mr
Mableson and Mr Pratt were union delegates at the material
times. Were they persons to whom clause 17.6(a) of the agreement applied?
It is axiomatic that the respondent submits that it is not possible to establish either directly or by inference that each of
them was in fact a union delegate.
The term “union delegate” is not defined within the agreement.
I am asked by the claimant to infer that, given the duties
exercised by each of Mr Mableson and Mr Pratt in their capacity of shop stewards, and given their conduct and
interrelationship with the respondent in the past, that I should
regard them as being union delegates. I should find that it is
possible to infer, on the evidence that is before me, that “shop
stewards” and “union delegates” are one and the same. To
some extent the argument is one developed on the basis of
custom. In my view, that is an incorrect approach. The approach to be taken is one of determining what “union delegate”
means. As stated, it is without definition in the agreement. It
is not for me, in some casual way, unsupported by evidence,
to link the two. It may be that the positions of shop steward
and union delegate are one and the same, but for me to hold
that they are one and the same, I must have evidence to that
effect.
There is no evidence that would enable me to so find, even
on a prima facie basis. The meaning of “union delegate” can
only be resolved by reference, in my view, to the agreement,
having regard to the context of the term within agreement. I
agree with the submissions made by Mr Hooker in that regard.
It is clear that pursuant to clause 17.6 of the varied certified
agreement, a union delegate is given certain rights. Those rights
are conferred by virtue of his or her position being one that is
recognised by the respondent. It is that issue of recognition
that clause 17.5 concerns itself with. Upon written notification by the union that certain employees are appointed as union
delegates, such will be recognised and accredited by the respondent. A person who is not recognised cannot exercise the
rights conferred in clause 17.6. At the very least, to enable the
claimant’s claim to proceed, there must be some evidence
before the Court going to the notification of the appointment
of both Mr Mableson and Mr Pratt as union delegates. There
is no such evidence of written notification before the Court.
In my view, it matters not that Mr Mableson or indeed Mr
Pratt may have been appointed prior to the inception of the
agreement. There is a formal requirement within the agreement that there be written notification for their rights to accrue
pursuant to the provisions of clause 17.6. There is a requirement under the agreement that there be written notification
given to enable that accreditation to take place, which would
then enable clause 17.6 to apply. There is simply no evidence
of that.
Furthermore, there is no evidence of the appointment of Mr
Mableson and Mr Pratt in any event. It is not possible to conclude that being elected as a shop steward equates to being
appointed as a union delegate. In my view, the very fact that
there is a difference in that terminology must draw into doubt
whether or not a union delegate equates to a shop steward.
The reference by each of the witnesses to being elected stands
in stark contrast with the terminology used within clause 17.5
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which, in my view, must be looked at in order to define what
“union delegate” means. Of course that clause refers to an
appointment. The evidence, as it stands, draws into question
whether or not the positions are one the same.
Additionally, I conclude that both estoppel and acquiescence
do not apply. I accept Mr Hooker’s arguments in relation to
those issues. I do not intend to comment with respect to the
same, other than to say that it appears that custom does not
assist the claimant in this instance in view of the decision in
Constan (Constan Industries of Australia Pty Ltd v.
Winterthur Insurance (Australia) Ltd, (1986) 60ALJR 294).
I agree with Mr Hooker’s conclusions in regard to the application of that authority. In my view custom does not assist the
claimant in any event.
For the reasons that I have given I have concluded that I am
bound to find with respect to each of the claims that there is
“no case to answer”.
The claims will accordingly be dismissed.
G. CICCHINI,
Industrial Magistrate.

THE INDUSTRIAL MAGISTRATE’S
COURT OF WESTERN AUSTRALIA
HELD AT PERTH
Complaint No. 315 of 2000
Date Heard: 20 September 2001
BEFORE: WG.Tarr I.M.
BETWEEN—
Robert William McLeod
Complainant
and
BRL Hardy Limited
Defendant
Appearances—
Mr D Clarke appeared as agent for the Complainant.
Mr J Brits (of Counsel) appeared for the Defendant.
Reasons for Decision.
(Given extemporaneously at the conclusion of the hearing,
extracted from the transcript of proceedings and edited by
His Worship)
HIS WORSHIP: This is an application by way of complaint
by the Complainant that he was unfairly, harshly or oppressively dismissed from his employment with BRL Hardy
Limited contrary to the provisions of section 18 of the
Workplace Agreements Act 1993.
The Complainant, in his particulars of claim, states that he
was employed by BRL Hardy Limited at Moondahbrook Vineyard from November 1997 until 4 November 2000 as a casual
employee. The Complainant however claims that his employment was actually full time.
The Complainant was employed under a workplace agreement (see exhibit B), which provides for the employment of
casual employees under clause 19. There are a number of classifications of employees under the agreement, including full
time employees, casual employees and annual employees and
much has been made of the hours worked having regard to
clause 19 and, in particular, the provisions of clause 19.9.1.1.
That provision provides for the review of the status of the
employment of a casual employee with a view to a full time
position under a certain formula and a similar formula applies
in relation to annual employees.
The Complainant has claimed, not with any conviction I
would suggest, that he was a full time employee. He used
words like he “felt” he was a full time employee and produced a schedule of his hours of employment from 17 April
1997 through to 3 November 2000 (see exhibit C). It is interesting to do a break-up of the time worked using that schedule.
For the twelve months between 17 April 1997 and 10 April
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1998, the Complainant worked 26 weeks. Nine of those 26
weeks were 38-hour weeks and in the other 17 weeks, less
than 38 hours were worked, the least number of hours worked
in any of those weeks was 22. It is clear during that twelvemonth period the Complainant only worked half the number
of weeks in the year.
The following year, from 17 April through to the end of
March 1999, the Complainant worked 47 weeks and 19 of
those 47 weeks were 38-hour weeks. In all the others, less
than 38 hours were worked and the least hours worked in one
of those weeks in that period was 8 hours.
The evidence before me in relation to that year and the following year is that they were years of capital works, explained
as the establishment of the vineyard, but as the vineyard is
established, it then goes onto maintenance and the number of
employees required in the maintenance period is considerably less.
For the following year, from April 1999 to 24 March 2000,
the Complainant worked 43 weeks. Twenty of those weeks
were 38-hour weeks. In the other 23 weeks, less than 38 hours
were worked and the least hours worked was 22 hours in the
week ending 7 January 2000.
From 24 March 2000 through to 3 November 2000 is a period of eight months and I have calculated that in that period
there would be approximately 34 pay weeks. The Complainant worked 28 weeks and of those 28 weeks, 12 were 38-hour
weeks and in the others, less than 38 hours were worked and
the lowest number of hours worked in any one of those weeks
in that period was 14 hours.
In item 3 of the statement of claim of the Complainant it is
said that he was paid a gross wage of $646.44 per week for 38
hours in each week between November 1997 and 4 November 2000. That is clearly not the evidence before this Court.
The evidence before this Court is that the Complainant was
not working on a full time basis and did not work 38 hours
per week for every week during that period.
The witness for the Defendant, Mr Anthony James Kennar,
gave in his evidence some insight into the industry. He has
given evidence that at the time of capital works, when establishing a vineyard, there is a need to employ more employees
than when a vineyard has been established. He said within the
industry there is a ratio of one permanent employee per 100
acres and because of the seasonal nature of the industry, employers in the industry were reluctant to make employees
permanent, notwithstanding the provisions of the workplace
agreement. He said that, from his memory, there are only two
people who have worked the hours in excess of those mentioned in clause 19 but there was a consideration given as to
whether or not those two should be made permanent, but, at
the end of the day, it was decided that it was not appropriate
because at the end of the capital works period the vineyard
would go back to a more seasonal operation.
There is, I suppose, what can be called a label test in relation to whether or not an employee is a casual or full time
employee. As the authorities say, just because someone is labelled a casual employee, it does not necessarily follow that
the Court cannot find otherwise. There are a number of matters that a Court should take into account. I think one of those
would be the nature of the industry. The evidence before me
is that this is an industry which employs a lot of casual people
because of its nature. In this case the Complainant was paid
an hourly rate under the award which applied to the industry,
and the hourly rate had a twenty per cent component added
which compensated the employee for annual leave, sick leave
and other types of leave.
The Complainant has been employed on this basis over a
period of 10 years, as I understand the evidence. He has, as do
most employees in the industry, moved around trying different work and then come back. The relationship between Mr
Kennar and the Complainant has been described as generally
cordial, although that was not the word they used. But both
admitted that neither had had a harsh word between them.
There is some evidence of a conversation outside a shop in
Gingin on 4 November 2000. There is some dispute as to how
the conversation went. The Complainant in his statement of
claim and in evidence, to some extent, raised the question of
letters that had been written to South Australia. As I understand the evidence, he was not involved in that although a
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member or members of his family were. This was some time
in November and it seems to me that there was nothing affecting the relationship between Mr Kennar and the Complainant
as a result of those letters, which had been written and discussed some time in June of that year.
I have not dissected exhibit C any further than I have articulated in these reasons, but it is clear to me that in that period
the Complainant was plainly not working 38 hours each and
every week as a full time worker would. He worked less than
that in most weeks. As I said in relation to the second example
where the Complainant worked 47 weeks in that year, only 19
of those weeks were 38-hour weeks. The Complainant at the
time, it would seem, accepted his employment status and it
was because of a medical condition that he, on 4 November
2000, said he would have to go on light duties in a week’s
time or so. It is Mr Kennar’s evidence that the Complainant
said he would have to go on “very” light duties. As I understand the evidence, after the Complainant’s hernia operation
he was on light duties and had been for some time. That was
why he was given the job of driving the lawnmower and not
more onerous duties.
The letter from the medical practitioner tendered (see exhibit F) suggested the Complainant was going to be unfit for
duty for most of November and then for the next 2 months
could be placed on light duties. It was the evidence of Mr
Kennar that when there was some discussion about light duties, there was a suggestion, which is not in dispute, that Mr
McLeod make use of his unemployment insurance policy and
then after Christmas his situation would be reviewed. That
seems to be credible evidence taking into account the relationship between Mr Kennar and Mr McLeod.
The Complainant, on 19 November 2000, only a short time
after the discussion on 4 November 2000, and still within the
four week period during which the Complainant was declared
by his medical practitioner to be unfit for work, made this
complaint. The complaint was listed for mention only on 13
December 2000. Mr Kennar was criticised for not taking some
conciliatory action after receiving the complaint but by 13
December 2000 when the matter was listed for mention only,
agents, as I understand it, represented both parties. I cannot
see that Mr Kennar can be criticised and in breach of his obligation under the workplace agreement for not trying to
conciliate on his own initiative. Both parties were represented
and could well have sought a pre-trial conference at that time.
The Defendant had an obligation to give an indication to the
Court as to what its attitude was to the complaint and it is
clear that Mr Kennar refuted the allegation that there had been
an unfair, harsh or oppressive dismissal.
The matter went to a pre-trial conference, which was the
next step, called for in March and scheduled in April 2001
and at that time there was no settlement. The statement of
claim was clearly incorrect in a number of fundamental issues, and that prolonged proceedings to some extent and by
then a defence had been filed. I do not see that there can be
any criticism of Mr Kennar in these circumstances. It was not
he who initiated the proceedings.
I think it is open to me, on the evidence, to conclude, firstly,
that Mr McLeod was a casual employee. That had been the
relationship for a long time although, as I said, during the
period covered by the schedule that has been tendered (exhibit C) he worked longer hours and more days because of a
number of reasons. Having found that, I suppose there is no
need to take the matter further. As was mentioned, the onus of
proof in these matters is on the Complainant to satisfy the
Court on the balance of probabilities that there was a dismissal
contrary to the provisions of section 18 or section 51 of the
Workplace Agreements Act 1993. There is little reason, I believe, why I should not accept the versions of both parties that
there had never been a harsh word between them. There was
some discussion on 4 November 2000 but the casual employment, as I have found, was left up in the air and probably had
Mr McLeod, when was ready to go back to work, did as he
had done in the past, and gone along to see Mr Kennar, it may
well be that he would still be employed on a similar basis.
I do not believe, for the reasons that I have given, that there
was any dismissal from employment. I find the complaint not
proven. I find in favour of the Defendant and the matter will
be dismissed.
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There will be no order as to costs.
W.G. TARR,
Industrial Magistrate.

UNFAIR DISMISSAL/
CONTRACTUAL
ENTITLEMENTS—
2001 WAIRC 03746
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
DEAN ANTHONY AMOROSO,
APPLICANT
v.
BELLVALE NOMINEES PTY LTD,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
THURSDAY, 13 SEPTEMBER 2001
FILE NO
APPLICATION 7 OF 2001
CITATION NO. 2001 WAIRC 03746
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Order for costs made.
Mr D. Amoroso (by way of written
submissions)
Mr A. Beer (by way of written
submissions)

5
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defend the claim made against it by Mr Amoroso that he
had been unfairly dismissed. The claim the respondent
was required to defend was Mr Amoroso’s claim that he
had been told that if he did not drive a certain truck he
would have no job, what he had related to his supervisor
regarding the reliability of the truck and that other
employees had refused the job before himself. Mr
Amoroso would have been aware from the respondent’s
Notice of Answer and Counter Proposal that the
respondent would be opposing his claim by bringing
evidence about what he had been told regarding the refusal
of work from his supervisor, the reliability of the truck in
question, the normal practice carried out by other drivers
of travelling at any time to avoid the heat of the day, that
the majority of drivers “jump” at the opportunity to do
long distance travelling, that no driver has been issued an
ultimatum and that a number of drivers who work
regularly on specific jobs are not offered the job as they
are too suited for the role they are performing.
On that basis, Mr Amoroso’s response to the issue of costs
is not reasonable. It may have been the transport manager
who dismissed Mr Amoroso, but the reasons given by
Mr Amoroso for making his claim in this Commission
properly required the respondent to bring evidence from
other drivers. I have little doubt that the costs properly
incurred by the respondent which were wasted due to Mr
Amoroso’s non-attendance exceed the minimum $200.00
which the respondent is prepared to accept. I have no
hesitation therefore in ordering Mr Amoroso to pay the
respondent within 7 days of today’s date the sum of
$200.00 by way of costs. A Minute of Proposed Order
now issues to that effect.

_______________________________________________________________________________

1

2

3

4

Reasons for Decision—Costs
Further to the Commission’s Reasons for Decision which
issued on 28 June 2001 the respondent claimed costs as
follows—
“(a) Wages for the Transport Manager
3 hours x $40.00 $120.00
(b) Wages for the Heavy Haulage Manager
3 hours x $40.00 $120.00
(c) Wages for the Paymaster
3 hours x $30.00
$ 90.00
(d) Wages for Gd 8 Truck Driver
3 hours x $20.00
$ 60.00
(e) Lost of cartage fee—truck driver
3 hours x $95.00 $285.00
(f) Travel—vehicle expenses—
36 kilometres x 2 vehicles @ 55.8c per
kilometre
$ 40.00
(g) Trial preparation costs—
A Beer, 16 hours x $30.00
$480.00
Total Costs = $1,195.00”
Mr Amoroso disagrees with the amount claimed. He does
however agree to pay the amount claimed for the transport
manager being $120.00 and also the expense for one
vehicle of $20.00. Mr Amoroso objects to the other
persons brought along to the Commission. He refers to
them as the transport manager’s “friends”, that he did not
know them and certainly did not request that they came
along. He does not agree with the trial preparation costs
claimed by Mr Beer and he disputes the wages claimed
for the Gd 8 Truck Driver.
Both parties have requested the Commission to decide
this matter on the basis of the written material provided
by them. This includes the further submission of the
respondent that they would be prepared to accept the sum
of $200.00. Mr Amoroso disputes this figure and relies
upon his letter to the Commission already referred to.
The reason why the Commission provided the respondent
with an opportunity to claim costs is because the
respondent attended on the 22 June 2001 in order to

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
DEAN ANTHONY AMOROSO,
APPLICANT
v.
BELLVALE NOMINEES PTY LTD,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
TUESDAY, 18 SEPTEMBER 2001
FILE NO
APPLICATION 7 OF 2001
CITATION NO. 2001 WAIRC 03788
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Order for costs made.
Mr D. Amoroso (by way of written
submissions)
Mr A. Beer (by way of written
submissions)

_______________________________________________________________________________

Order.
HAVING HEARD Mr D. Amoroso (by way of written submissions) on his own behalf as the applicant and Mr A. Beer
(by way of written submissions) on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT Dean Anthony Amoroso pay the sum of $200.00,
by way of costs, to Bellvale Nominees Pty Ltd within 7
days of the date of this Order.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
JAMES
PETER
BARRETT,
APPLICANT
v.
6PR SOUTHERN CROSS RADIO PTY
LIMITED, RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
FRIDAY 14 SEPTEMBER 2001
FILE NO
APPLICATION 190 OF 2001
CITATION NO. 2001 WAIRC 03756
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Applicant unfairly dismissed. Order made
that the Respondent pay the
Applicant compensation of $79,250.
Mr A L Drake-Brockman of counsel
Mr R L Hooker of counsel

_______________________________________________________________________________

Reasons for Decision.
The Applicant, James Peter Barrett, made an application
under s.29(1)(b)(i) and (ii) of the Industrial Relations
Act 1979 (“the Act”). The Applicant claims that he was
harshly, oppressively and unfairly dismissed by 6PR
Southern Cross Radio Pty Ltd on 12 January 2001. At
the time the Applicant’s employment was terminated he
held the position of Sales Director of Radio Stations 6PR
and 6IX.
2 The Respondent conceded at the opening of the
Applicant’s case, that the Applicant was unfairly
dismissed by the Respondent on grounds that the
Respondent failed to comply with s.41 of the Minimum
Conditions of Employment Act 1993. Further, it was
conceded by the Respondent that the Commission should
make an order for compensation to the Applicant for
unfairly dismissing him. The only substantial issue in
dispute between the parties in relation to the claim for
unfair dismissal is the quantum of compensation the
Commission should order.
3 The Applicant also claims pursuant to s.29(1)(b)(ii) of
the Act that he was denied the following benefits under
his contract of employment, not being benefits he was
entitled to under an award or industrial agreement—
(a) Payment of full remuneration for the period 13
January 2001 to 31 August 2001 being an amount
for liquidated damages at law, arising from the
Applicant’s contract of employment which was
for a fixed term from 1 September 2000 to 31
August 2001;
(b) Payment of remuneration for at least twelve
months, being payment in lieu of reasonable notice;
(c) Payment of remuneration of up to six months’
pay as a redundancy payment, being a reasonable redundancy payment.
4 The Applicant gave evidence at the hearing which was
substantially unchallenged by the Respondent in crossexamination.
Background
5 At the time of termination of his employment with the
Respondent, the Applicant was aged 53. He has had a
long career in radio broadcasting having worked in the
industry for 28 years in Victoria, New South Wales,
Queensland and Western Australia. Throughout this time
the Applicant has been engaged in sales and advertising.
Further, he has held sales management positions since
May 1975.
6 The Applicant was first employed by the owners of Radio
6PR in Perth from sometime in 1990 until 1994, when
his employment was terminated on grounds of
redundancy. His termination at that time occurred shortly
after the Respondent took over the running of Radio 6PR.
1
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In January or February of 1996, the Respondent’s
Managing Director, Mr Tony Bell, approached the
Applicant and offered him the position of General Sales
Manager for Radio 6PR and 6IX. When Mr Bell offered
the position, he (Mr Bell) informed the Applicant that he
should have a fairly solid and lengthy career with the
Respondent as it was projected that the Respondent’s
business would grow over the next few years.
7 On 1 May 1996 the Applicant entered into a written
agreement with the Respondent to take up the position of
General Sales Manager of 6PR and 6IX. The agreed
remuneration was as follows—
“Remuneration Package Summary—
* Annual salary of $50,000 paid in fortnightly instalments;
* Commissions on all sales in Perth for 6PR and
6IX, paid at the rate of 0.85%. You will receive
commission at this rate on all sales booked and
broadcast in each month, excluding production
costs;
* You will be provided with a fully maintained company vehicle and a total of $1,200 will be paid
annually to cover phone costs;
* You will be directly responsible to the General
Manager, and
* You are entitled to four weeks annual leave.
6PR and 6IX reserves the right to alter the commission
structure in the event that ratings for the two stations
improve resulting in a substantial increase in demand for
advertising on the two stations.”
8 In July 1997 the Applicant entered into an arrangement
with the Respondent that he would continue to personally
carry out the duties of the position of General Sales
Administration of 6PR and 6IX but that he would be
engaged to carry out the work through Barzar Pty Ltd, a
company created by himself and his partner. The
Applicant testified that the reason his company was
formed was because his partner was intending to carry
out consultancy work with a number of radio stations. A
draft of the proposed contract was tendered as evidence
in these proceedings. As part of the arrangement the
Applicant tendered a written resignation on 17 July 1996.
It is apparent from the draft and from the evidence given
by the Applicant that the duties of the position and the
remuneration that was paid to Barzar Pty Ltd was not
substantially different to the remuneration agreed in the
1996 contract of employment.
9 The Respondent entered into a further contract for the
Applicant to provide his services to the Respondent
through Barzar Pty Ltd on 1 July 1998. Pursuant to the
1998 contract, it was agreed Barzar Pty Ltd would provide
services for the position of General Sales Administration
for not only Radios 6PR and 6IX, but also for 96FM,
which is another radio station owned by the Respondent.
The 1998 contract provided for some changes to
remuneration which included a monthly cash incentive
which was geared to increasing the combined “Direct
Price Waterhouse” share of the Perth radio broadcasting
market for 6PR/6IX and 96FM.
10 In July 2000 Mr Shane Healy, the Respondent’s General
Manager, advised the Applicant that he intended to engage
a Sales Manager for 96FM and the Applicant would be
offered the position of Sales Director of 6PR/6IX. At the
time the offer was made the Applicant was solely
responsible for twenty salespersons, two agency
salespersons and interstate co-ordinators. The Applicant
testified that he was devastated about the proposed change.
He said that he had consistently asked for assistance,
which had been denied. The Applicant testified that Mr
Healy told him, “Frankly, you haven’t been able to do
the job”. The Applicant gave uncontradicted evidence that
he could not understand why this comment would be made
by Mr Healy as he had just received a national industry
RAWARD. The RAWARD he received was for “Best
Station Sales Achievement—Metropolitan Finalist” for
2000. The certificate stated the award was to “96FMJames Barrett”. The Applicant had previously received
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the same award in 1993 and 1998. Despite the fact the
Applicant was unhappy about the loss of 96FM, he
accepted Mr Healy’s decision and a contract of
employment was entered into between the Applicant and
the Respondent on 16 October 2000. The contract, by its
terms, took effect from 1 September 2000. The material
terms of the contract are as follows—
“Contracted Package—
a. An annual contracted fee of $50,000 paid in fortnightly instalments.
b. Commissions on all sales in Perth for 6PR and
6IX paid at the rate of 1.1% till
c. 28th February 2001 then 1%. You will receive
commission at this rate on all sales booked and
broadcast in each month, excluding production
costs.
1. Further, you will receive a monthly incentive
should the Direct Price Waterhouse share for 6PR/
IX be as follows—
6PR Direct:
36% to 37.9%
$1,000
38% to 39.9%
$2,000
40% plus
$3,000
2. Further, a monthly cash incentive which is geared
to increasing the combined “overall” Price
Waterhouse share for 6PR and 6IX. The incentive is therefore tiered accordingly—
6PR / 6IX Overall:
21% to 22.9%
$2,000
23% to 24.9%
$5,000
25% plus
$10,000
3. If the 12 months figure for 2000—2001 achieves
above $9,000,000, then you will receive $1,000
for every $100,000 above that figure, payable in
a lump sum at the end of the financial year.
4.
a. You will be provided with a fully maintained company vehicle.
b. you will be directly responsible to the General Manager.
6PR reserves the right to alter the commission structure in the event that ratings for the two stations
improve resulting in a substantial increase in demand
for advertising.
Responsibilities:
a. To represent 6PR and 6IX to the business community in Perth.
b. Develop and maintain a sales department of
the highest ethical and performance standards
in order to optimise our revenue position out
of the Perth market.
Superannuation:
We will immediately pay an amount equal to the
requirements of the Occupational Superannuation
Standards Act.
Taxation:
Tax will be deducted using tables supplied by the
Australian Taxation Office.
Termination:
a. You may terminate this agreement by giving
the company four weeks notice in writing.
b. The Company may terminate your employment at any time by the giving of notice in
writing in accordance with Section 170DB(s)
of the Industrial Relation Act.
c. Additionally, 6PR may dismiss you without
notice for negligence, misconduct or other
sufficient cause in which case you will be entitled to payment only up to the date of
dismissal.
d. Payment of commission on Termination—
In the event of your resignation, or termination of employment by 6PR other than by
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summary dismissal, commission shall be payable on advertising booked by and attributable
to you and broadcast up to and including the
last day of the month in which termination
takes effect. In the event of summary dismissal,
commission shall be payable on advertising
booked by and attributable to you and broadcast up to and including the day of dismissal.”
The Respondent appointed Mr Declan Kelly as a Sales
Director for 96FM. Mr Kelly commenced in the position
of 96FM Sales Director on 24 August 2000. Mr Barrett
then resumed his former role as 6PR/6IX Sales Director
with responsibility for national, agency and Perth direct
business for the two stations.
On 1 September 2000 Mr Bell was reported in the “West
Australian” newspaper as saying that the Respondent had
posted a 33.7% rise in net full year profit to $19.3M.
After making some comments about Channel 9 in
Adelaide and improvements in ratings and revenue for
96FM, Mr Bell was also reported as saying that he stopped
short of breaking down the performance of individual
businesses, but that the 6PR-96FM combination had
achieved earnings growth of 42%.
In the June 2000 Price Waterhouse revenue survey for
the Perth market, it was reported that 6PR and 6IX, as at
June 2000, had increased sales within the market overall
by 1.42% in the preceding year and overall. By December
2000 it appears that the 6PR and 6IX share of sales had
declined by 4.9%. Mr Barrett, however, testified that 6PR/
6IX’s share of the market was fairly strong and that there
were three occasions a couple of years ago when 6PR
achieved a 40% market share for direct business and 6PR/
6IX combined had a 94.5% share of the market. No figures
were produced for 96FM.
On 8 January 2001 Mr Healy invited the Applicant into
his office and informed him that he was going to restructure the Sales Department so that there would only
be one overall Group Sales Director for 6PR/6IX and
96FM. The Applicant said that Mr Healy asked if he would
be interested in the position, to which the Applicant
replied, “Yes, of course”. The Applicant testified that
about an hour later Mr Healy informed him that he
intended to appoint Mr Kelly to the position. The
Applicant testified that he asked Mr Healy whether Mr
Bell, was aware of this decision and Mr Healy replied,
“I’ve been told to cut costs.” The Applicant said that Mr
Healy indicated that he would perhaps look for some other
opportunities within the company for him (the Applicant).
On 9 January 2001 Mr Healy advised all staff by a
memorandum and issued a press release at the same time
6advising that Mr Kelly had been appointed the Group
Sales Director for both 96FM and 6PR. Further, it was
stated to the staff and to the community at large in the
media release, that “the former 6PR Sales Director, James
Barrett, is currently considering his future options.”
A couple of days later Mr Healy met with the Applicant
and informed him that there was nothing available for
him in Perth or in Melbourne and that Mr Bell had
informed him (Mr Healy), that the Respondent could not
create a new position for the Applicant. Mr Healy then
handed the Applicant a document setting out the terms of
a proposed redundancy package. The Applicant rejected
the proposed package. Mr Healy then advised the
Applicant that from 8.30 o’clock that morning he had
been made redundant and he was no longer employed
with the company.
The Applicant testified that when he was informed by
Mr Healy that the Respondent was intending to restructure the Sales Department by having only one overall
Group Sales Director, he was not given the opportunity
to submit a formal application or to make a verbal
submission regarding the position. He said he spent two
days after that interview wandering around in a haze. He
said that after he was advised by Mr Healy that Mr Kelly
was to be appointed to the position, on 9 January 2001,
he went to visit a doctor and obtained some medication.
He testified that he was really stressed and that at the
time of giving his evidence he still did not understand
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why his employment was terminated. He said he was still
affected by the decision. He said that he had worked
extremely hard, had been efficient and achieved results
for the Respondent. He said he thinks about the
termination everyday and that it had affected his focus
on his current employment. He said that whilst he was
told that his employment was terminated because of cost
cutting, he found it insulting and extremely rude to be
demoted and then kicked out of the company.
18 After the Applicant’s employment was terminated the
Applicant was paid accrued annual leave and paid $3,846
for 4 weeks’ leave in lieu of notice. He was not paid
redundancy pay as the Applicant rejected the
Respondent’s offer to pay him redundancy pay. The offer,
if accepted, required the Applicant to forebear any rights
to sue the Respondent in relation to his employment or
the termination of his employment.
19 In the financial year June 1999 to June 2000 the Applicant
earned approximately $100,000 in commissions. From 1
July 2000 until 31 December 2000 he earned
approximately $48,000 in commissions. Whilst employed
by the Respondent the Applicant had the use of a fully
maintained Ford Fairmont Ghia, which he used for work
and private purposes. The Applicant testified that he
travelled approximately 25,000 kilometres per year in the
vehicle provided to him by the Respondent and that about
60% of the kilometres travelled were for work purposes.
The Respondent concedes the value of the private use of
the car to the Applicant was between $10,000 to $12,000
per annum. The Applicant owned his own mobile phone
for which the Respondent paid for all calls. Whilst
employed by the Respondent the Applicant’s annual
mobile telephone account was about $1,200. Some of
the calls made were for business and others were private.
20 The Applicant gave uncontradicted evidence that after
his employment was terminated there were no positions
available in broadcasting in Perth or the Eastern States.
In mid March 2001 he sought and obtained a sales position
with a newspaper which has an annual remuneration,
including commissions, of approximately $70,000 to
$75,000 per annum. The Applicant’s current position does
not entitle him to the use of a motor vehicle.
The Applicant’s Contract of Employment
21 Mr Drake-Brockman, on behalf of the Applicant,
contended that the contract of employment the Applicant
entered into commencing on 1 September 2000 was a
contract for a fixed term. In support of this submission it
is contended that the remuneration provisions in the
contract make it clear that the contract was only to be for
a period of twelve months. In particular the words “an
annual contracted fee of $50,000….., Commissions on
all sales in Perth for 6PR and 6IX paid at the rate of 1.1%
till 28th February 2001 then 1%”, and the words “If the
12 months figure for 2000—2001 achieves above
$9,000,000 then you will receive….” are relied upon.
22 The difficulty with the Applicant’s argument is that whilst
cash incentives were to be calculated by reference to
commissions paid in 2000 and 2001, the annual contracted
fee is not restricted to a 12 monthly period. Further, the
contract expressly provides that “6PR reserves the right
to alter the commission structure in the event that ratings
for the two stations improve, resulting in a substantial
increase in demand for advertising.” Consequently, the
contract contemplates that the commission structure can
be reviewed sometime in the future. In my view the
contract cannot be characterised as a contract for a fixed
term but is for an indeterminate period of time, whereby
it is contemplated that remuneration may be reviewed at
some time in the future.
Notice of termination
23 It is contended on behalf of the Applicant that clause b.
of the termination clause is meaningless as it referred to
“s.170DB(s) of the Industrial Relation Act” and it is not
capable of rectification, so as to render the whole of clause
b. term ineffective. The basis of the Applicant’s argument
is that termination clause b. refers to defunct legislation,
namely s.170DB of the Industrial Relations Act 1988.
Accordingly, it is argued that clause gives way to an

81 W.A.I.G.

implied term of reasonable notice. Section 170DB was
repealed and re-enacted in substantially the same form
by s.170CM of the Workplace Relations Act 1996. As Mr
Drake-Brockman points out, s.170DB, did not contain a
subsection (s). The Respondent contends that the
reference to subsection (s) is a slip and it is plain when
regard is had to s.170DB that the entire provision was
intended to be incorporated, in particular it was intended
to incorporate the table in s.170DB(2), as it contained a
community standard for termination. Prior to being
repealed s.170DB of the Industrial Relations Act
provided;
“Employee to be given notice of termination
170DB(1)
[Reasons warranting termination]
An employer must not terminate an employee’s employment unless—
(a) the employee has been given either the
period of notice required by subsection (2),
or compensation instead of notice; or
(b) the employee is guilty of serious misconduct, that is, misconduct of a kind such that
it would be unreasonable to require the
employer to continue the employment
during the notice period.
170DB(2)
[Required period of notice] The required period of notice is first worked out using this
table—
Employee’s period of continuous
service with the employer
Not more than 1 year
More than 1 year but not more
than 3 years
More than 3 years but nor more
than 5 years
More than 5 years

Period of notice
At least 1 week
At least 2 weeks
At least 3 weeks
At least 4 weeks

The period of notice is increased by one week if the
employee is over 45 years old and has completed at
least 2 years continuous service with the employer.
170DB(3)
[Ascertaining period of continuous
service] The regulations may prescribe events or
other matters that must be disregarded, or must in
prescribed circumstances be disregarded, in ascertaining a period of continuous service for the
purposes of subsection (2).
170DB(4)
[Amount of compensation instead
of notice] The amount of compensation instead of
notice must equal or exceed the total of all amounts
that, if the employee’s employment had continued
until the end of the required period of notice, the
employer would have become liable to pay to the
employee because of the employment continuing
during that period.
170DB(5)
[Calculations of compensation
amount] That total must be worked out on the basis
of—
(a) the employee’s ordinary hours of work
(even if they are not standard hours); and
(b) the amounts payable to the employee in
respect of those hours, including (for example) allowances, loading and penalties;
and
(c) any other amounts payable under the employee’s contract of employment.”
24 In construing a document courts may supply, omit or
correct words if it is necessary to avoid obscurity or
inconsistency. The fact that a document contains
infelicities and mistakes is not a sufficient reason for a
court to interpret its provisions in a narrow or unreal way.
(Cheshire and Fifoot’s Law of Contract (7th Australian
ed.) (1997) Seddon and Ellinghaus at [10.36] See also
Fitzgerald v Masters (1956) 95 CLR 420 per Dixon, CJ
and Fullagar J at 426-427).
25 It is clear from the submissions made on behalf of the
Applicant that termination clause b. refers to the repealed
s.170DB. In light of the fact that it is agreed that it was
intended to incorporate s.170DB into the contract, it is
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my view that clause b. should be and is capable of
correction. I do not agree that it was intended that s.170DB
in its entirety was to be incorporated, as clause b. only
incorporates s.170DB in relation to the Respondent’s right
to give notice to the Applicant to terminate the contract
in writing. It is apparent from the express words of clause
b. that only s.170DB(2) was intended to be incorporated
into the contract.
26 It is apparent from the payment made following
termination that the Respondent calculated the Applicant’s
payment in lieu of period of notice in accordance with
s.170DB(2) of the repealed Act on the basis that he had
been continuously employed by the Respondent since
1 May 1996. Accordingly, the Applicant’s claim for
payment in lieu of reasonable notice fails.
Redundancy pay and compensation
27 It is clear from the evidence and the way in which the
case was run on behalf of the Applicant that reinstatement
is impracticable.
28 Mr Hooker, on behalf of the Respondent, made a
submission that the Applicant was not entitled to be paid
any sum as redundancy pay as at the time of termination
of his employment he was engaged as an employee for
less than one year. I do not accept this proposition. The
Applicant’s uncontradicted evidence was that he
exclusively carried out the position of General Sales
Manager from 1 May 1996 to 31 August 2000, and the
position of Sales Director from 1 September 2000 until
11 January 2001. Whilst he was engaged for part of that
time through his company, Barzar Pty Ltd, I am of the
view that the circumstances of the Applicant’s engagement
together with the limited availability of similar positions
in the industry, that in assessing a reasonable redundancy
payment the Applicant’s entire period of service should
be considered. However, it is submitted on behalf of the
Respondent that there is an overlap between the
contractual benefit claim for redundancy pay and the claim
for compensation for loss arising out of the unfair
termination. This submission has merit as the Applicant
contends, and it is accepted by the Respondent, that his
termination was unfairly brought about.
29 In this matter the Applicant lost the opportunity to put a
case why he should not be selected for redundancy.
Accordingly, the loss that flows from unfair dismissal is
that the Applicant lost the chance to retain his position
which carried an average remuneration of $158,500 per
annum per year. I have calculated that figure on the basis
of an average remuneration per annum of a retainer of
$50,000, commissions of $96,000, private use of a vehicle
$12,000, and $500 for mobile telephone calls. He has
mitigated that loss by obtaining a position that will pay
him up to $75,000 per annum. He was unemployed for
about two months. If he had been successful in retaining
his position, his loss per annum from the middle of March
2001 is approximately $83,500 per annum. Regard,
however, should be had to the principles set out by Deane,
Gaudron and McHugh JJ in Malec v J C Hutton Pty Ltd
(1990) 169 CLR 638 at 643 where their Honours
explained that when assessing future or hypothetical
events, a court is to assess the degree of probability that
an event would have occurred, or might occur and adjust
its award to reflect the degree of probability (applied in
Sellars v Adelaide Petroleum NL (1994) 179 CLR 332 at
350—353 and 355; see also Sprigg v Paul’s Licensed
Festival Supermarket (1998) 88 IR 21). Given that the
Applicant had recently won a national broadcasting
award, and the Respondent’s report to the West Australian
in September 2000 indicating strong growth in the
earnings of 6PR and 96FM, the Applicant should have
been able to put a strong case that he not be made
redundant. Whether he would have been successful is not
known, however, after having regard to the evidence I
apply a discount of 40% and assess his loss for the two
months that he was unemployed as $15,850 and his
ongoing loss from the middle of March 2001 as $50,100
per annum. In light of his age and the limited availability
of similar positions in the radio broadcasting industry I
am satisfied that his future loss will exceed six months’
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remuneration. Accordingly, I will make an order that the
Respondent pay the Applicant $79,250.
30 I do not intend to make an order that the Respondent pay
the Applicant a reasonable redundancy payment in
addition to an amount of compensation, as the award for
compensation is assessed on the basis that the Applicant
may not have been terminated if he had been afforded a
proper opportunity to put a case why he should not be
made redundant.
31 If I was to make an order that the Applicant had been
denied a reasonable redundancy payment, I would assess
that payment, having regard to the Applicant’s age,
seniority and specialised nature of his work to require a
payment of two weeks’ pay for each completed year he
carried out work for the Respondent.
Injury
32 The authorities establish that a certain level of shock and
distress on behalf of an employee is to be anticipated in
any dismissal and there must be evidence that the
dismissed employee has sustained damage of the kind
claimed (Lynam v Lataga Pty Ltd [2001] WAIRC 2420
at [55-57]; (2001) 81 WAIG 986 at 989).
33 In this matter, three days prior to the Applicant being
terminated Mr Healy issued a press release announcing
that Mr Kelly had been appointed Group Sales Director
for 6PR and referred, without explanation, to the fact that
the Applicant formerly held the position of Group Sales
Director for 6PR, and made the statement that he (the
Applicant) was considering his position.
34 I accept the Applicant’s evidence that he has suffered,
and continues to suffer, hurt and humiliation as a result
of his termination and that he has sought medical
assistance for the shock sustained in the days immediately
preceding his termination. He was obviously very
distressed when he gave his evidence in these proceedings.
I am satisfied that an award for injury could be made in
this case because whilst it is apparent the Applicant was
engaged in a “publicity conscious” industry, I am satisfied
the Applicant has proved that he sustained damage. In
particular, I am satisfied that the timing and content of
the press release contributed to the hurt and humiliation
suffered by the Applicant. In the circumstances, but for
the statutory limit on making an order for compensation,
I would have made an award of $3,000 for injury.

2001 WAIRC 03785
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
JAMES BARRETT, APPLICANT
v.
6PR SOUTHERN CROSS RADIO PTY
LIMITED, RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
TUESDAY 18 SEPTEMBER 2001
FILE NO/S
APPLICATION 190 OF 2001
CITATION NO. 2001 WAIRC 03785
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Applicant unfairly dismissed. Order made
that the Respondent pay the
Applicant compensation of $79,250.
Mr A L Drake-Brockman of counsel
Mr R L Hooker of counsel

_______________________________________________________________________________

Order.
HAVING heard Mr Drake-Brockman of counsel on behalf of
the Applicant and Mr Hooker of counsel on behalf of the Respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979 hereby—
1. DECLARES that James Peter Barrett was unfairly
dismissed from his employment by 6PR Southern
Cross Radio Pty Limited on 12 January 2001;
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2. DECLARES that it is impracticable to reinstate the
Applicant to his former position;
3. ORDERS that the Respondent pay the Applicant
within 10 days of the date of this Order the sum of
$79,250;
4. ORDERS THAT the application is otherwise hereby
dismissed.
(Sgd.) J.H. SMITH,
[L.S.]
Commissioner.

2001 WAIRC 03917
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ANTONY ALAN CHEESMAN,
APPLICANT
v.
JAMCO NOMINEES PTY LTD,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
THURSDAY, 4 OCTOBER 2001
FILE NO
APPLICATION 628 OF 2001
CITATION NO. 2001 WAIRC 03917
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application alleging unfair dismissal
struck out for want of prosecution.
No appearance on behalf of the applicant.
No appearance on behalf of the
respondent.

6

current status of the application. The respondent was
advised that it was not required to attend the hearing.
On 3 October 2001, when this matter came on for hearing,
there was no appearance on behalf of Mr Cheesman. The
Commission has formed the view that Mr Cheesman no
longer intends to proceed with his application. As
presently advised he was due to return to the country on
19 July 2001 and there has been no further contact from
either Mr Cheesman or his solicitor after that time. I am
satisfied that the Commission has taken appropriate steps
to request advice from Mr Cheesman culminating in the
matter being listed for hearing for that purpose. There is
no obligation upon the Commission to do more
(McConkey v M&A’s of Denmark (2001) 81 WAIG 1561)
and in the circumstances the Commission will now issue
an Order striking out this application for want of
prosecution.

2001 WAIRC 03918
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ANTONY ALAN CHEESMAN,
APPLICANT
v.
JAMCO NOMINEES PTY LTD,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
THURSDAY, 4 OCTOBER 2001
FILE NO
APPLICATION 628 OF 2001
CITATION NO. 2001 WAIRC 03918
_______________________________________________________________________________

Result

_______________________________________________________________________________

1

2

3

4

5

Reasons for Decision.
By this application filed in the Commission on 5 April
2001 Mr Cheesman claims that he was unfairly dismissed.
A Notice of Answer was filed on 23 April 2001 and on
26 April 2001 Mr Cheesman requested that his matter be
dealt with in accordance with the Industrial Relations Act.
The matter was allocated to Commissioner Beech on 26
April 2001 and by letter dated 7 May 2001 the
Commission listed this application for a conference on 7
June 2001.
On 14 May 2001 the respondent requested that the
Commission refrain from dealing with this application
until the outcome of a claim by the respondent against
Mr Cheesman in the Small Disputes Division of the Local
Court. The Commission raised the respondent’s request
with Mr Cheesman’s solicitor, Mr Nevin, who advised
the Commission that he would obtain instructions from
his client. On 30 May 2001 Mr Nevin advised the
Commission that Mr Cheesman agreed that this
application be adjourned until he returned from overseas
in order that Mr Cheesman may deal with both the matter
before the Commission and the matter in the Local Court
at the same time. Mr Nevin advised the Commission that
Mr Cheesman was due to return from overseas on 19
July 2001.
On 5 August 2001 the Commission telephoned Mr Nevin
to enquire into Mr Cheesman’s intentions. Mr Nevin
advised the Commission that he would confirm Mr
Cheesman’s position in writing to the Commission within
approximately 1 week. On 29 August 2001 in the absence
of any letter from Mr Nevin, the Commission sent an
email request to Mr Nevin to confirm the current status
of this application. No response was received by the
Commission from Mr Nevin.
By letter dated 6 September 2001 the Commission set
out the history of this application to Mr Nevin and noted
the fact that there had been no reply to its previous
communications. The Commission advised both parties
in that letter that it had listed the application For Mention
Only on 3 October 2001 in order to be advised of the
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Representation
Applicant
Respondent

Application alleging unfair dismissal
struck out for want of prosecution.
No appearance on behalf of the applicant.
No appearance on behalf of the
respondent.

_______________________________________________________________________________

Order.
THERE being no appearance on behalf of the applicant and
there being no appearance on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders:
THAT the application be struck out for want of prosecution.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

2001 WAIRC 03761
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
JULIE ANN CHRISTIAN, APPLICANT
v.
EMERALD COLONIAL LODGE,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
MONDAY, 17 SEPTEMBER 2001
FILE NO
APPLICATION 208 OF 2001
CITATION NO. 2001 WAIRC 03761
___________________________________________________________________________

Result
Representation
Applicant
Respondent

Application alleging unfair dismissal and
contractual benefits dismissed
Mr A J Christian
Mr D Beere (of Counsel)

___________________________________________________________________________
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Reasons for Decision.
The applicant claims that she has been harshly,
oppressively and unfairly dismissed from employment
with the respondent and she originally sought
reinstatement. However, during the course of proceedings
the applicant indicated that she no longer seeks
reinstatement but now seeks compensation. The
respondent denies that the applicant was dismissed by it.
The Commission has heard evidence from the applicant;
her husband Allan John Christian; the respondent’s head
chef at the time of the applicant’s employment coming to
an end, Erminio Iannarelli; Jennifer Lynette O’Meara, a
director of the respondent and the person in charge of the
front office; and Gregory James O’Meara, a director of
the respondent and performing the role of general
manager of the respondent’s business. The respondent
operates a licensed hotel, function centre and restaurant.
Having observed the witnesses as they gave their evidence
and having considered on the balance of probabilities what
might have occurred I make the following findings. There
is a good deal of conflict in the evidence as to what
occurred between the applicant and Mr Iannarelli in the
last 10 days of her employment and as to the outcome of
a discussion between the applicant, Mr Christian and Mrs
O’Meara.
The applicant was very defensive in giving her evidence.
On a number of important issues relating to discussions
between herself and Mr Iannarelli she said that she did
not want to listen to what he was saying, it was not going
to change the situation to have a discussion with him,
and she walked out. In respect of one important occasion,
she cannot remember what Mr Iannarelli said. However,
she was adamant about other things she said to him and
he to her. I am not satisfied that where her evidence
conflicts with that of Mr Iannarelli, that the applicant’s
evidence is to be preferred. I found Mr Iannarelli to be
credible and I accept his evidence. There is one issue in
particular about which I will comment later where their
evidence conflicts but it does not appear to relate to the
circumstances of the termination.
Mr Christian’s relevant evidence related to his and the
applicant’s meetings with Mrs O’Meara and his discussion
with Mr O’Meara. Mr Christian’s credibility did not match
his passion for the claim. Where Mr Christian’s and Mrs
O’Meara’s evidence conflicts as to the result of the
conversation on Saturday 27 January 2001, I prefer the
latter which is more likely to have been true.
Having made those findings, I will now set out the history
of the applicant’s employment with the respondent. The
applicant commenced working in the respondent’s
restaurant kitchen in January or February 2000. There is
dispute about the nature of her duties in the early part of
her employment. However, there is no dispute that after
some months, she was working week day evenings on
3-4 days per week, from 8-10 hours per fortnight up to
70-80 hours per fortnight as chef’s assistant and, after
December 2000, doing weekend breakfasts.
Until December 2000, the head chef was Mr Ramsey,
and Mrs Ramsey undertook the weekend breakfast
cooking. Mr Iannarelli was a chef working under the head
chef. The applicant had previously asked for additional
hours but they were not available to her. In December
2000, Mr and Mrs Ramsey left the employment of the
respondent and Mr Iannarelli then became the head chef.
At around that time the applicant and Mr Iannarelli were
staffing the kitchen between them. The applicant’s hours
increased when she commenced doing the breakfasts on
weekends in addition to up to five evenings per week as
chef’s assistant, preparing desserts and working in the
cold larder. During the summer months including
December and January, the respondent’s business was
busy on account of it being the seasonal peak for the
business. Mr Iannarelli told the applicant that once proper
staffing levels were reintroduced in the kitchen, he would
see what could be done about the applicant having two
clear days off each week.
I accept that by the beginning of 2001 the applicant was
unhappy to be working up to 7 days per week and, on 16
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January 2001, she sought to have 2 days per week off. At
this point she was working up to five evenings per week
in the kitchen as chef’s assistant and Saturday and Sunday
doing breakfasts. I accept that Mr Iannarelli told her that
he would do what he could but at the present, the only
way to allow her to have two full days off was to reduce
her overall hours per week as they could not be made up
elsewhere within the roster. I find that the applicant
responded that on that basis she would prefer things left
as they were, however the matter was clearly not resolved.
9 Some 10 days later, on Thursday, 26 January 2001, the
applicant was unhappy that the situation was unresolved.
It was agreed between the parties that until around this
time the applicant and Mr Iannarelli had worked well
together and except for one issue, on which I will
comment later, had no difficulties in their working
relationship. The applicant made clear in her evidence
that on Thursday, 26 January 2001, when she attended
for work, that she did not want to talk to Mr Iannarelli
other than to deal with immediate work related issues.
Mr Iannarelli described her conduct as passing loud
comments, throwing plates around noisily and generally
showing her unhappiness. However, Mr Iannarelli did not
know what the problem was.
10 At the end of her shift, when the applicant was ready to
leave she approached Mr Iannarelli and said “do I have
my two days off or not,” Mr Iannarelli said that he tried
to explain the situation and to reason with the applicant.
He says that she walked out and he called out to her to
come back and resolve the matter but she did not. In her
evidence, the applicant acknowledges that she did not
want to listen, she thought things were not going to change
and that she was not in a mood to stand there and argue,
“I just walked out.” The next day, Friday 26 January 2001,
at the commencement of a long weekend in the middle
of the peak season for the respondent, the applicant
attended for work at 4.00pm as scheduled. She put her
things in the office and went to put on her work shirt. Mr
Iannarelli approached her and directed her to go into the
office to discuss the situation. I find that following the
applicant’s conduct on the previous night, Mr Iannarelli’s
approach may have been somewhat firm if not
condescending.
11 The applicant says that she cannot remember what Mr
Iannarelli said although she described him as being angry,
aggravated and slapping his hands on the desk. She said
that she found it frightening and intimidating. She also
claims that he said that he could not work with her
anymore. Having considered the evidence of the applicant
and Mr Iannarelli regarding this conversation, I find that
it is more probable that given the applicant’s conduct on
the previous night, and her refusal to sit down and discuss
the matter, that in frustration, Mr Iannarelli asked why
she was behaving like this, and said that he could not
understand why she would walk out and not try to resolve
the matter. I am satisfied that if he made any comments
about not being able to work with the applicant it was to
the effect that in the circumstances of her conduct, unless
the matter was resolved, they could not work together.
Mr Iannarelli says that the applicant became upset and
raised her voice, and again she walked out. At this point
the applicant had not commenced her scheduled Friday
shift.
12 The applicant was due to do the breakfasts the next day.
She did not attend for work. Later in the day, the applicant
and Mr Christian went to the respondent’s premises with
a letter. I note that this letter was not put before the
Commission although I infer from the evidence that it
made reference to the applicant having been dismissed.
The applicant and Mr Christian asked at reception to see
Ms O’Meara and met with her in the car park. The
applicant and Mr Christian say that Mrs O’Meara said
that the applicant should take the weekend off and Mrs
O’Meara would look at the letter and talk to her husband,
and that some one would contact them on the Sunday or
Monday. Mrs O’Meara says that she would not have told
the applicant to take the weekend off. This was a matter
for the head chef, as the person in charge of kitchen staff
to deal with. As this was the busiest weekend of the year,
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I accept that Mrs O’Meara would have been unlikely to
have told the applicant to take the weekend off without
consulting the head chef. However, Mrs O’Meara says
that she probably indicated that someone would get back
to the applicant and Mr Christian.
I accept Mr Christian’s evidence that by this time he had
assumed that the applicant’s employment had terminated,
and it appears from his evidence he made this assumption
without any confirmation from the respondent.
However, if the applicant’s employment had terminated
by this time it was because the applicant, having refused
to discuss roster arrangements with Mr Iannarelli, her
supervisor, on Thursday night, and having walked out
after completion of her shift, she again walked out on the
Friday night before performing any work. She also failed
to turn up for the Saturday shift, and she did not attempt
to return to work on the Sunday or subsequently.
In any event, it seems that between the Monday and
Tuesday, Mr Christian and Mr O’Meara unsuccessfully
attempted to contact one another. Eventually, possibly
on Tuesday, they were able to speak on the telephone.
Mr Christian said that this was around 3 February 2001,
that is the Saturday after the long weekend. However, Mr
O’Meara says that it was more likely to have been on
Tuesday, 30 January 2001. I accept that it is more likely
to have been the Tuesday 30 January 2001 or the
Wednesday, 31 January 2001 that this discussion took
place. I note that the applicant said in her evidence that
she did not contact the respondent after leaving the letter
with Mrs O’Meara. She says in her evidence that she did
not feel like talking to them and she was too upset.
In the discussion between Mr Christian and Mr O’Meara,
possibly on 30 January 2001, Mr Christian put to Mr
O’Meara that the applicant probably was no longer
employed by the respondent or no longer had a job, and
Mr O’Meara concurred with this comment. Mr Christian
then asked for the respondent to provide an employment
separation certificate. He says that this employment
separation certificate was never for the purpose of
claiming unemployment benefits but was for the purpose
of ascertaining the reason for termination, in support of
this application. I note that the reason provided in the
employment separation certificate dated 3 February 2001
and completed by Mr O’Meara was “walking out on her
supervisor during attempts to resolve a dispute concerning
rosters” (Exhibit 1), although it did not indicate who
terminated the employment.
Having considered the evidence I am at a complete loss
to understand why the applicant was in such a bad mood
on the evening of Thursday, 26 January 2001 such as to
cause her behaviour to be as described as Mr Iannarelli
and, as the applicant indicated, she did not wish to speak
to Mr Iannarelli about matters other than work. Yet she
refused to discuss her concerns with Mr Iannarelli and
did not want to listen to him or resolve any problems
when that was the only way of coming to a satisfactory
conclusion. I find this particularly perplexing bearing in
mind that all of the evidence indicates that there was a
very good relationship between the applicant and Mr
Iannarelli until then, and that nothing had arisen between
16 January and 25 January 2001 to cause her behaviour
to be as it was. The applicant seems simply to have decided
that she was unhappy with the situation, even angry, that
she wanted to have 2 days off but was not prepared to
discuss the situation. Even if Mr Iannarelli had been cross
with her and “told her off” as the applicant said in her
evidence, on 26 January 2001, it would hardly be
surprising that he would take this approach given her
attitude the previous evening.
I conclude the applicant walked out of her employment
on 26 January 2001 prior to working her shift. Mr
Iannarelli did not say that he would not work with her in
the kitchen. Rather I infer that he told her that they could
not work together in the current environment and needed
to resolve the situation. As the applicant said in her
evidence, she did not want to listen or hear what he had
to say. She left, and claimed that she had been dismissed.
Yet, nothing said or done on behalf of the respondent
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brought the employment to an end. By the following
Tuesday or Wednesday, when Mr Christian and Mr
O’Meara talked the situation was that the respondent was
not prepared to have the applicant back—that there was
no job for her. She had already terminated her employment
by walking out on the Friday night, not attending for work
and conducting herself in the manner in which she had.
In these circumstances, I find that the applicant was not
dismissed by the respondent, nor was she entitled to
assume that the respondent had by any of its conduct
brought the employment to an end. Accordingly, the claim
must fail.
If I am wrong in this and the respondent has dismissed
the applicant, I am not satisfied that in the circumstances
of the applicant’s conduct, and by her apparently claiming
in the letter provided to Mrs O’Meara on the Saturday 27
January 2001 and subsequently that she had been
dismissed, that her dismissal was unfair. However, if the
dismissal was unfair then there are a couple of matters
that require consideration.
The first issue is whether reinstatement was practicable.
The applicant signed the Schedule of Particulars of Claim
attached to Form 1 on 31 January 2001. In that form, the
applicant ticked the box indicating that she sought
reinstatement. The Form 1 and attachments were lodged
with the Commission on 2 March 2001 and served on
the respondent according to the Declaration of Service
on 6 February 2001. By letter dated 13 February 2001,
the respondent’s solicitors wrote to the applicant offering
to reinstate her, to pay her lost wages and to not require
her to work more than five days in seven. As an alternative
to reinstatement, the respondent offered an amount of
$2000.00 on a without prejudice basis in full and final
settlement of the situation.
On 20 February 2001 Mr Christian replied on behalf of
the applicant saying that the offer was rejected as all
matters had not been resolved. No counterproposal was
put and the application was pursued.
The applicant in her evidence says that although, on 31
January 2001, she signed the Particulars of Claim
indicating that she sought reinstatement, she changed her
mind after considering the situation and by 20 February
she no longer sought reinstatement.
As the evidence is that the applicant and Mr Iannarelli
got on well until the last 2 days of employment, and as
Mr Iannarelli was attempting to discuss the resolution of
the rostering problem with the applicant, there appears
to be no reason why, with good will on both sides,
reinstatement would not be practicable. My only
reservation in that regard is that I did not perceive much
good will on the part of the applicant.
The applicant’s credibility has not been enhanced by her
refusal of what, on its face, appeared to be a very
reasonable offer by the respondent to either reinstate her
and reorganise her roster to meet her demand for two
days off, or to pay her an amount which, two weeks after
the termination of employment, appears to be a reasonable
settlement offer. In failing to accept the offer, or even to
enter into discussions with a view to resolving any
outstanding issues, the applicant has failed to mitigate
her loss.
Further, the applicant’s evidence of attempting to find
employment after termination was that in the period from
early February to mid September 2001 when the matter
was heard, she made 3—4 job applications and had not
heard from any of those to whom she had applied. She
does not appear to have followed up with any of those
with whom she made application who did not reply to
her. She says in her evidence that she assumed that there
was talk about town about her termination of employment
from the respondent. She commenced employment 3
weeks prior to the hearing of this matter and she says
that she had no other employment during the period
between termination and the hearing but undertook a
TAFE course. I am not satisfied that this constitutes
reasonable efforts to discharge her onus to mitigate her
loss. If I had found that there had been an unfair dismissal,
the only loss which might have been reasonable for the
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purposes of compensation of the applicant might have
been the period 26 January 2001 until the offer by the
respondent on 13 February 2001.
26 Earlier during these reasons I indicated that there was an
issue between Mr Iannarelli and the applicant. That is
that the applicant says that for a number of months, Mr
Iannarelli, having given up smoking, would want a
cigarette. Without the applicant’s approval, he would go
into her handbag looking for cigarettes. She says that she
told him not to do so and that he continued. She said that
she complained to Mr Ramsey who told her that he had
instructed Mr Iannarelli not to do so.
27 Mr Iannarelli strongly denies that he ever went into the
applicant’s handbag. I make no findings as to whether or
not the applicant’s allegation is true. Whatever the truth
of this matter there is no suggestion that it soured the
working relationship between the applicant and Mr
Iannarelli, nor do I find that it played any part in the
employment coming to an end. I find that if it was at the
back of the applicant’s mind then that is where it stayed.
At the time of termination it was not an issue.
28 The application is to be dismissed.
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Order.
HAVING heard Mr A J Christian on behalf of the applicant
and Mr D Beere (of Counsel) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby orders—
THAT this application be, and is hereby dismissed.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner.
6
2001 WAIRC 03795
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ANTHONY FRANCIS FINCH,
APPLICANT
v.
MODULAR METALS (AUSTRALIA)
PTY LTD, RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
WEDNESDAY, 19 SEPTEMBER 2001
FILE NO
APPLICATION 631 OF 2001
CITATION NO. 2001 WAIRC 03795
_______________________________________________________________________________
Result
Application alleging denied contractual
entitlements granted
Representation
Applicant
Mr A. Finch
Respondent
No appearance
_______________________________________________________________________________

7

2775

Reasons for Decision
(Extemporaneous).
The claim before the Commission is brought by Mr Finch
that he was employed by Modular Metals (Australia) Pty
Ltd in the position of a sales representative selling garages
and domestic doors and what he has described as
outbuildings. I am satisfied from the evidence before me
that he was so employed and I am satisfied that he was
employed from 24 May 2000 until 14 November 2000.
The claim that Mr Finch brings to the Commission is
that he has not been paid benefits due to him under his
contract of employment, they being commissions for sales
made by him on the respondent’s behalf prior to the date
of the termination of his employment.
Mr Finch’s terms and conditions of employment, so far
as they are relevant to this matter, are set out in the terms
of an employment agreement which was attached to the
Notice of Application. The employment agreement is
signed by Mr Finch and also bears the name of Modular
Metals (Australia) Pty Ltd. Relevantly, Mr Finch is
entitled to be paid a commission on the following basis
and I now quote from the document—
“ Domestic Doors 5%
Garages 2%
Industrial Products 2%
Factories by negotiation
- of project value on achieving 91% of sales target
payable on receivable (sic) of full payment to Modular Metals. Non-conformance faults and errors are
deducted from commission, no discounting without
management approval.”
Mr Finch has attached to his claim a number of
outstanding commissions totalling $2,861.21. In the
absence of the Notice of Answer and Counter Proposal
from the respondent, I am prepared to find that Mr Finch
did complete the work that is set out in the document
headed “Outstanding Commissions” which was attached
to his Notice of Application and it follows that on the
face of it I believe that Mr Finch is entitled to be paid for
that work.
Mr Finch has stated to me that in practice he was paid
once both the deposit and the final payment were received
by the respondent and that is entirely consistent with the
employment agreement which states that his commission
is payable on receivable, if that is the correct word, of the
full payment to Modular Metals. Mr Finch has said on
oath that in his understanding the full payment for each
of these jobs has been received by Modular Metals and
he is therefore due the commission payable. I have no
reason not to disbelieve Mr Finch’s evidence, in fact in
my view, I might observe that I believe gave his evidence
quite truthfully.
The issue that possibly forms the difference between Mr
Finch and Modular Metals (Australia) Pty Ltd is revealed
in the two pieces of paper brought by their representatives
to the conference held in the Commission. As I understand
those two pieces of paper, they do not challenge Mr
Finch’s allegation that he did the work and that he is due
the commission. Rather, the documents handed to me in
the conference indicate that a number of jobs were “below
budget” and if that is the case, from the respondent’s point
of view, it would argue that either no commission is
payable because the job did not meet the 91% target, or
alternatively, as indeed the documents allege, Mr Finch
was overpaid from at least 20 June 2000 by virtue of jobs
not being to budget.
The two matters that need to be said in relation to that are
firstly, if I have correctly stated the respondent’s position,
the respondent has not attended the Commission today
nor has it provided by any other means any documentation
to prove whether a job was or was not below budget. As
a matter of evidence, all I have before me are two sheets
of paper with figures on them but no one to attest to their
accuracy nor to put to Mr Finch that the figures are
accurate. So on that basis, I am not in a position in these
formal proceedings to attach great weight to those
documents.
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Secondly, Mr Finch’s evidence, evidence which I accept,
is that during the entire time of his employment at
Modular Metals (Australia) Pty Ltd he was not refused
any commission on the basis of the 91% figure in his
employment agreement. That is not to say that the 91%
figure was not relevant. Clearly it was because it is part
of the employment agreement: it is in the written terms
and cannot be denied. However, in practice if no
commission was refused to Mr Finch during his
employment on that basis, nor was there any discussion,
as I understand Mr Finch’s evidence, in relation to him
achieving or not achieving sales targets on any job, then
I am inclined for the purposes of these proceedings to
attach less weight to the documents. In part that is because
I would need to be alert to the possibility that the
respondent in turn is trying, somewhat retrospectively, to
re-interpret the contract of employment. To interpret the
employment agreement now in a way in which it was not
interpreted either at the time Mr Finch was employed
and this agreement was drawn up or during the course of
Mr Finch’s employment is inconsistent.
9 In the absence of any evidence from the respondent to
contradict the evidence given by Mr Finch this morning,
then in my view, Mr Finch has established that he is owed
the sum of $2,861.21 being the outstanding commissions
he has attached to his claim.
10 The final matter to which I now refer to is Mr Finch has
stated that it was his understanding that the respondent
was in liquidation. There has been nothing from the
respondent to indicate that is so. If the respondent has
been placed in liquidation then the provisions of the
Corporations Law would prevent this Commission from
making any Order against a company that is in liquidation.
Nevertheless, upon my questioning Mr Finch, he indicated
that he may have chosen his words somewhat inaccurately
and rather he believed that the respondent was in financial
difficulties. This Commission is only prevented from
dealing with Mr Finch’s claim if it is prevented by
operation of the Corporations Law. The mere fact that
Modular Metals (Australia) Pty Ltd may be in financial
difficulties is not a reason in law why this Commission is
not able to make an Order this morning against Modular
Metals (Australia) Pty Ltd. In that regard, I do not regard
it as Mr Finch’s duty or responsibility to provide this
Commission with up-to-date knowledge of the financial
status of the respondent given that it itself has not seen fit
to do so.
11 So for all of the above reasons, I am of the view that an
Order now ought to issue which states that Modular
Metals (Australia) Pty Ltd forthwith pay Anthony Francis
Finch the sum of $2,861.21 by way of benefits due to
him under his contract of employment.
12 Order accordingly.
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Order.
HAVING HEARD Mr A. Finch on his own behalf as the applicant and there being no appearance on behalf of the
respondent, the Commission, pursuant to powers conferred
on it under the Industrial Relations Act 1979 hereby orders—
THAT Modular Metals Australia Pty Ltd forthwith pay
Anthony Francis Finch the sum of $2,861.21 by way of
benefits due to him under his contract of employment.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.
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Reasons for Decision.
On 6th November 2000 the applicant John Hartwig
commenced employment with Ransberg Pty Ltd (trading
as WA Blue Metal) in a position titled “quarry manager”
at its Byford operation. The appointment included a
probationary period of 3 months (see Exhibit 2). The
applicant’s services were terminated on 17th November
2000. He was advised that he was unsuited to the position.
Mr Hartwig claims that his dismissal was harsh,
oppressive or unfair and arising from this that
compensation for loss and injury should be awarded to
the statutory limit based on a rate of remuneration of $77
100 per annum. An amount of $15 000 is included in the
claim for injury associated with alleged shock, distress
and humiliation arising from the dismissal. Furthermore
the applicant claims an outstanding contractual
entitlement to bring payment in lieu of notice up to one
month’s salary.
The respondent objects to and opposes these claims.
The Notice of Answer and Counter Proposal states that
the applicant was unsuited to the position and given that
he was dismissed during the probationary period, denies
that the dismissal was harsh, oppressive or unfair. It
submits that the entitlement in the contract of employment
to a month’s notice of termination arises only on
completion of the probationary period. Mr Hartwig was
not yet a permanent employee and his contract of
employment was therefore terminable at will.
Alternatively Mr Hartwig was paid a sum in lieu of notice
that was at least equal to reasonable notice. The
respondent denies that the applicant was not allowed a
benefit to which he was entitled under his contract.
This was the position which confronted the applicant at
the commencement of the hearing.
In attempting to discharge the burden of showing that the
dismissal was harsh, oppressive or unfair the applicant
focussed to a significant extent on the conversation he’d
had with the respondent’s Managing Director Mr Renzo
Della Bona immediately prior to his termination of
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employment. This related to whether Mr Hartwig could
certify material tests under the National Australian Testing
Authority (NATA). This was dependent upon him being
an accredited examiner and operating from a NATA
approved laboratory. The certification involved
mechanical testing of aggregates to meet client
specifications. Mr Hartwig informed Mr Renzo Della
Bona that although he had been an accredited examiner
with his previous employer, Boral, the respondent did
not have a NATA approved laboratory. In his opinion this
would be too expensive to set up. From experience gained
at Boral Mr Hartwig believes it is more economic to
outsource the testing. The substance of this conversation
was on Mr Hartwig’s evidence a reiteration of what had
been discussed some months earlier when he had been
interviewed for the position of Quality Product Manager
and when the respondent had expressed an interest in
setting up a laboratory. The position that was subsequently
offered to him was that of Quarry Manager. When he
accepted that appointment certification of material was
not part of his duties.
7 It is argued for the applicant that on Mr Renzo Della
Bona’s evidence even before the applicant was employed
the respondent wanted to establish a laboratory to enable
it to certify its product. Mr Renzo Della Bona knew that
Mr Hartwig certified product when he was with Boral
but that he did not realise the laboratory accreditation
requirements until he raised the matter of testing with
Mr Hartwig on the 8th or 9th day of the applicant’s
employment. When Mr Renzo Della Bona realised that
Mr Hartwig could not undertake certification without
incurring the cost of setting up an accredited laboratory
he terminated his employment.
8 In these circumstances it is submitted that where it was
not Mr Hartwig’s duty to provide certification and indeed
could not perform that task, it was harsh, oppressive or
unfair to terminate his employment. The applicant submits
that the respondent seized upon the probationary period
and regarded that as a licence to dismiss the applicant
without regard to fairness.
9 The respondent argues that it was not the case that Mr
Hartwig was required to undertake laboratory testing but
that avenue was explored as Mr Renzo Della Bona
explained, in an attempt to find a role for the applicant
when it was clear to the Managing Director that he could
not satisfactorily perform the duties of safety, quality
control and moisture testing. The respondent submits that
Mr Hartwig’s employment was bought to an end at an
early time to enable him to pursue other avenues and not
to prolong the inevitable. That process was successful in
as much as Mr Hartwig was able to obtain employment
with his former employer, Boral, albeit at a much lower
level than when he was previously employed there.
10 In developing its case, the respondent elaborated on what
had been previously stated to have been Mr Hartwig’s
unsuitability for the position of Quarry Manager.
Notwithstanding this, the respondent maintains the view
that Mr Hartwig was employed in a senior position as
someone who could ‘hit the ground running’. He was a
probationary employee in the sense that they wished to
see whether he was capable in the job and suitable for the
respondent’s workplace. He was expected to immediately
take some of the load being carried by the Quarry
Foreman. When this didn’t happen and when he allegedly
failed to show initiative and commitment sufficient to
engender confidence in the respondent the availability to
terminate his employment within the probationary period
was exercised.
11 While the Notice of Answer and Counter Proposal
declared that as a probationary appointee, the applicants
employment was “terminable at will”, the arguments and
evidence presented on the respondent’s behalf moved
somewhat from this strident position.
12 It was put to Mr Hartwig by the respondent that he had
stated to Mr Enrico Petrone, the Quarry Foreman, that he
would not be applying for a certificate of competency,
the formal qualification for recognition as a registered
Quarry Manager for a couple of years. It was the
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Managing Director’s understanding from interviews with
Mr Hartwig that obtaining the qualification was a mere
formality and that he would obtain it in the near future
albeit that may be in six months time. Mr Hartwig claimed
that he had never discussed the matter with Mr Petrone.
Mr Petrone’s evidence turned out to be that Mr Hartwig
had said that he would get the qualifications “within a
couple of years”.
Next it was put to the applicant that Mr Renzo Della Bona
had told him that Mr Petrone was the boss at the quarry.
The context within which this direction had been given
was not explained. It was denied by Mr Hartwig. He
acknowledged that he was required to work with Mr
Petrone and while the Quarry Foreman handled the men
on site, Mr Petrone was subordinate to him. It was not
put to Mr Hartwig that he had been summoned to a
meeting with Mr Renzo Della Bona and his brother to
get it clear that Mr Petrone was the boss at the quarry. Mr
Peter Bullock the General Manager of WA Bluemetals
gave evidence that Mr Hartwig answered to Mr Renzo
Della Bona. Mr Bullock participated in the interviews
which lead to Mr Hartwigs appointment. He drafted the
letter in which the applicant was appointed as Quarry
Manager with responsibility for “managing the complete
quarry operation including drill and blast, crushing and
screening and stockpiling” (Exhibit 2).
Mr Hartwig denied the assertion that on a number of
occasions Mr Petrone had to press him to check the
screens to ensure that the correct quantity of aggregate
was being produced. It was put to him that his response
had been that this was fitters work. Mr Hartwig denied
all of this.
Questions were put to Mr Hartwig about his commitment
to the job. These went to the time he arrived for work, the
lack of priority given to checking loads for moisture and
his attempt to leave the site early Saturday morning when
there was a full days production under way. Mr Hartwig
denied these allegations.
The incompleteness of the evidence moved the applicant’s
counsel to have much of what had been presented through
Mr Petrone disregarded under the rule in Brown v Dunne.
Despite the incompleteness of much of the evidence it is
clear that none of the misgivings harboured by the
respondent were ever taken up with Mr Hartwig by Mr
Renzo Della Bona, Mr Peter Bullock nor by Mr David
Della Bona the registered Quarry Manager who visited
the Byford operation regularly and who spoke with Mr
Hartwig from time to time. Most importantly it was Mr
Renzo Della Bona who on his own evidence prevailed on
Mr Hartwig to stay at work on Saturday morning 11th
November 2000 did not put to the applicant the misgivings
allegedly being conveyed to him by Mr Petrone.
It is insufficient to say that this was not necessary given
Mr Hartwig’s experience in hard rock quarrying, and that
Mr Renzo Della Bona didn’t want to put Mr Hartwig
down nor place Mr Petrone and Mr Hartwig in conflict.
The fact that Mr Hartwig was a probationary appointee
does not overcome the requirement to treat him fairly
particularly when it is acknowledged by the respondent
that he should be afforded a period in which to settle in.
Eight days would hardly seem reasonable.
The evidence shows that between the time when the
applicant attended the first interview for a position with
the respondent and when an appointment was confirmed
in September 2000, there was a significant shift associated
with the change from the initial Quarry Products
Manager’s position for which Mr Hartwig was invited to
apply to that of Quarry Manager to which he was
appointed. I do not accept that this went unnoticed by
Mr Renzo Della Bona nor that in drafting the letter of
offer Mr Bullock made an error which misconstrues what
the position was about. I am satisfied on Mr Hartwig’s
evidence that he was appointed to the most senior position
at the quarry. His wage was double the hourly rate of the
person who it is submitted was his boss. The position put
by Mr Renzo Della Bona on the line of authority within
the Byford operation is untenable.
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20 Given the lack of consultation with Mr Hartwig by any
member of the respondents management team on any of
the duties of Quarry Manager, the absence of any
induction process with the respondent and the complete
failure to point out any perceived shortcomings, it is
difficult not to conclude from all of the evidence that
generally Mr Hartwig was dealt with harshly in being
terminated from employment after such a short time.
21 On the basis of these considerations it is unnecessary to
determine the issue of whether Mr Hartwig’s inability to
test materials was used as an excuse to terminate his
employment. However there is no doubt that Mr Renzo
Della Bona relied on that issue to portray Mr Hartwig as
lacking initiative. I reject the respondent’s assertion that
it was a bona fide inquiry prompted by a desire to look
after Mr Hartwig and find something else for him to do
so that he could fit into the organisation. The evidence
discloses that the respondent considered that the
establishment of a laboratory was too expensive. The
possibility of expending $50 000 or $100 000 to continue
Mr Hartwig’s employment in a different role after he had
only been employed for eight or nine days does not ring
true. This professed concern is at odds with the evidence
that the respondent had failed to even speak to Mr Hartwig
over any alleged concerns when it recognised the need
for a settling in period.
22 Another issue which was pursued in evidence was the
applicants allegation that he had been “poached” from
the security of a position within Boral to take up placement
with the respondent. The inference is that this
compounded the unfairness of the applicants dismissal.
While it is accepted that the initiative came from Mr David
Della Bona for the respondent to inquire as to whether
Mr Hartwig was interested in being considered for the
position of Quarry Products Manager that was initially
on offer, it is clear that the applicant pursued the matter
at his own discretion without misrepresentation or duress.
Mr Hartwig negotiated a higher salary than was initially
offered. I accept Mr David Della Bona’s evidence that
Mr Hartwig had indicated that he wanted to leave Boral.
23 Having concluded that the general unfairness with which
the applicants employment was terminated the issue then
is whether the operation of a probationary term in the
contract of employment makes it easier for the respondent
to terminate the contract of employment than would
otherwise apply under the principles set down in Miles
and Others trading as Undercliffe Nursing Home v
FMWU 65 WAIG 385. The notion that the termination
could be effected at will without regard to fairness is
rejected.
24 It is the case that probation remains an extension of the
selection process, a period of training and importantly a
time for criticism, assessment and adjustment to standards
of performance and conduct (Airline Hostesses
Association v Qantas Airways Ltd (1974) AILR 785).
The fact that the applicant bought twenty years experience
in hard rock quarrying to the appointment does not negate
the need for consultation, direction and guidance during
the probationary period.
25 While an employer can more easily terminate the
employment of an employee whose employment is subject
to a probationary term than one who is not (Carter and
Another v Community Aid Abroad Trading Pty Ltd (1991)
AILR 264), the Full Bench has expressed the view that;
“more easily” would seem “to be a description of the
process which follows the terms of the contract, which
provide for prohibition. However, probation is not a
licence for harsh, oppressive, arbitrary capricious or
unfair treatment of a probationer” (Hutchinson v Cable Sands (WA) Pty Ltd 70 WAIG 951).
26 In my view in the absence of anything to the contrary
being expressed in the letter of appointment covering the
operation of the probationary employment, the need for
consultation on standards of performance and conduct
would seem to be at least a minimum requirement,
particularly where the respondent professed some
reservations about appointing the applicant in the first
place.
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27 Here, where lines of authority were confused, where the
respondents operation was under considerable pressure
and where the particular features of the respondents plant
equipment and procedures required some familiarisation
it would be harsh, oppressive or unfair to consider that
the application of the probationary term reduced the
standard to where the respondent could more easily
terminate the applicants employment by merely claiming
unsuitability without having discussed any perceived
difficulties in performance or attitude.
28 Any reduction in the standard through the operation of
the probationary term in this case has not rendered the
dismissal fair.
29 Upon this finding it is necessary to address the question
of relief.
30 It is common ground that reinstatement or reemployment
is impracticable. While agreement between the parties
does not itself dispose of the issue, in the circumstances
of this matter it is apparent from the evidence that the
working relationship between Mr Hartwig and Mr Renzo
Della Bona could not be re-established.
31 The principles to be applied in assessing compensation
have been set down in Bogunovich v Bayside Western
Australia Pty Ltd (1999) 79 WAIG 8 (See Sharkey, P at
8—9).
32 Without restating all of those principles for the purpose
of determining compensation in this matter it is sufficient
to note that the applicant bears the onus of establishing
the loss or injury for which compensation is claimed and
that there must be a causal link between the loss or injury
alleged and the unfair dismissal. The Commission is
required to compensate the applicant to the fullest extent
in respect to such loss or injury up to the statutory limit
specified by Section 23A(4) of the Act. Compensation as
much as is possible should put the applicant in the position
in which he would have been but for the loss or damage.
The conduct of the employee or the employer and issues
that went to the determination of whether the termination
was unfair or not are not relevant in assessing the loss or
injury.
33 As set out in the Bogunovich Case (op cit) the
Commission must first of all make a finding as to the
loss and/or injury. That is a different exercise from
assessing compensation. Here finding of future loss may
involve findings on the balance of probabilities as to how
long the claimant might have remained in employment
had he not been unfairly dismissed.
34 In the event of a finding that Mr Hartwig was unfairly
dismissed the respondent submitted the loss would be
until the expiry of the probationary period. This it is
submitted is supported by evidence of the inevitability of
that occurring at that time. This it was submitted should
be concluded from how the relationship between the
parties was perceived and the likelihood that it would
have occurred at that time. In this respect the Commission
should have regard to the practical realities in a
commercial environment.
35 On the face of it the applicants loss was ongoing
employment with the respondent in a managerial
position which involved a three month probationary
period applying prior to permanency being confirmed.
It was, with respect more than employment for a
probationary term. The contract was not limited to a
finite period of three months with future employment
being the subject of a new contract. Here there was a
commitment to permanent employment. The loss
arising from the unfair termination extended beyond
the opportunity to perform for the period of probation,
it extended to the permanency of the position within
the respondent’s organisation. This was made clear
by the General Manager’s evidence. The opportunity
was for employment for an indefinite period.
36 I find on the balance of probabilities that the applicant
would have remained in employment for an extended
period save for the unfair dismissal.
37 It is accepted that the applicant’s level of remuneration
was $77 100 per annum, comprising $60 000 per annum
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salary, $4 800 per annum superannuation (8%), the private
use of a vehicle $12 000 per annum and $300 for a mobile
phone. This amount ($77 100 per annum) should be used
for the purpose of calculating compensation for the
purpose of his loss.
There is no disagreement on the extent to which Mr
Hartwig mitigated his loss. The issue is the calculation
of the amount of compensation by reference to his
ongoing loss. I accept the submission that this equates to
a weekly loss of some $682 for an indefinite period.
I do not accept that injury warranting the payment of $15
000 is justified. An element of distress accompanies
almost every termination of employment. In Timms v
Phillips Engineering Pty Ltd (1999) WAIG 1318 at 1326
it is noted that in most cases where loss of dignity, anxiety,
humiliation or stress have been recognised as injury for
the purpose of compensation that physical and/or
emotional manifestations of injury have been attested to
by professional experts. In this case there is no such
evidence. While Mr Hartwig has suffered a setback in
the development of his career he is young enough to
overcome the adversity. In my view, his experience does
not fall outside the limits which generally can be taken to
be associated with a harsh or oppressive dismissal.
As to the claim for the contractual benefit amounting to
two weeks payment in lieu of notice, that is dismissed.
There was no contractual entitlement to that payment.
The evidence shows that the applicant negotiated the
payment he received along with some limited use of the
respondent’s motor vehicle. That arrangement is not
displaced by implying something else to give efficacy to
the contract.
An order giving effect to this decision compensating the
applicant to the limit provided for pursuant to Section
23A(4) of the Act will issue.

(c) claims pursuant to Section 29(1)(b)(ii) of the Act be
dismissed.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.
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_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Claim for unfair dismissal upheld, claim
for alleged contractual benefits dismissed
Mr S Kemp (of Counsel)
Mr P Quinlan (of Counsel)

4

_______________________________________________________________________________

Order.
HAVING heard from Mr S Kemp (of Counsel) on behalf of
the applicant and Mr P Quinlan (of Counsel) on behalf of the
respondent,
NOW the Commission, having found the applicant to have
been harshly, oppressively or unfairly dismissed,
HEREBY orders pursuant to powers under the Industrial
Relations Act 1979 that,
(a) the respondent pay to the applicant an amount of
$38 550 being equivalent to six (6) months salary at
the rate of $77 100 per annum;
(b) the above payment be made within 28 days of the
date of the order; and

Application alleging denied contractual
benefits granted.
Mr P.J. Jeffrey
No appearance

_______________________________________________________________________________
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5

Reasons for Decision
(Extemporaneous)
The claim before the Commission by Mr Jeffrey is
against IPF Finance Ltd and it is for a payment of
accrued annual leave and also payment of one week’s
pay in lieu of notice.
On the evidence provided by Mr Jeffrey, I find as follows.
Firstly, in relation to IPF Finance Ltd, I am satisfied from
the first exhibit that Mr Jeffrey tendered that the company
is correctly named, that is, it is IPF Finance Ltd and it
has the A.C.N. number 092 301 301. I note in doing so
that its principal place of business is listed at 1315 Hay
Street, West Perth, that also being the address on Mr
Jeffrey’s Notice of Application and the address to which
the application was served.
I am also satisfied from Mr Jeffrey’s evidence and also in
particular from the exhibits that form the pay advice slip,
the Australian Taxation Office PAYG Payment Summary
and then the letter of termination which became exhibit
5, that Mr Jeffrey was an employee of IPF Finance Ltd.
In doing so, I note that the letter of termination is on the
letterhead of a different company however, the text of the
letter states—
“This letter will serve notice to confirm my advice
earlier today that IPF Finance Limited will be ceasing business and your services will no longer be
required, effective immediately.”
I am therefore satisfied that Mr Jeffrey was employed by
IPF Finance Ltd. One reason why the Commission needed
to be satisfied of this is because of the earlier application
lodged by Mr Jeffrey against Easyrent Pty Ltd claiming
the same benefit. I am satisfied from Mr Jeffrey’s evidence
this morning that he believed that the source of finance
for IPF Finance Ltd meant that he should make his claim
against Easyrent Pty Ltd. However, as is now, I suspect,
apparent to him, the earlier application lodged by him
against Easyrent Pty Ltd is effectively a nullity in the
sense that Easyrent Pty Ltd was not Mr Jeffrey’s employer
and apparently never has been.
Another reason why the Commission needed to be
satisfied is that in that earlier application there is
correspondence by way of a Notice of Answer and
Counter Proposal from the administrator of Easyrent Pty
Ltd indicating that on 11 June 2001 administrators were
appointed not just to Easyrent Pty Ltd but also to
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Insurance Premium Finance Pty Ltd, a name which is
not, of course, dissimilar from the name of the current
respondent. However, I am satisfied from the company
search extract, that Mr Jeffrey has tendered, that IPF
Finance Ltd is correctly named and is indeed a different
entity from Insurance Premium Finance Pty Ltd and
accordingly, I am of the view that the Notice of Answer
and Counter Proposal in the earlier matter against Easyrent
Pty Ltd is not relevant to this matter this morning.
6 Being satisfied that Mr Jeffrey was employed by IPF
Finance Ltd and that the company is properly identified
and is still currently registered, it then becomes necessary
to consider the claims that he has lodged. Mr Jeffrey brings
two claims, one being annual leave accrual and the second
one being payment in lieu of notice.
7 I am satisfied from the evidence of Mr Jeffrey that the
terms and conditions of his employment were as set out
in a letter to him dated December 1998 from a company
known as Retail Management Australia Pty Ltd. Mr
Jeffrey has given evidence which I accept that that
company subsequently changed and became IPF Finance
Ltd and that at the time of the change there were no
discussions between IPF Finance Ltd and Mr Jeffrey
regarding any change to his conditions of employment,
it therefore seems to me to follow that the terms and
conditions of employment of Mr Jeffrey at IPF Finance
Ltd are the terms and conditions of employment as set
out in the Retail Management Australia Pty Ltd document
dated 22 December 1998.
8 As part of those conditions of employment Mr Jeffrey
was entitled to four weeks’ annual leave per annum. I am
therefore satisfied that the source of Mr Jeffrey’s
entitlement to annual leave is his contract of employment
and not the Minimum Conditions of Employment Act 1993
and that therefore his claim is one that can be brought to
this Commission.
9 I am also satisfied from the pay advice slip that Mr Jeffrey
has tendered and the corresponding document which he
has annotated, that arithmetically Mr Jeffrey is entitled
to 326.65 hours of accrued annual leave and I agree with
his calculations that that amounts to a sum of $8,166.25.
I also accept Mr Jeffrey’s evidence that he has not been
paid that amount and accordingly an Order will now issue
requiring IPF Finance Ltd to pay Peter John Jeffrey the
sum of $8,166.25 by way of annual leave entitlement
accrued and due upon termination of employment.
10 The second claim brought by Mr Jeffrey relates to one
week’s pay lieu of notice. It was a term of his employment
that both parties would give seven day’s notice in writing
of the intent to terminate or the payment or forfeiture of
an equivalent amount of salary in lieu. It was also a term
and condition of employment that termination could be
effected without notice in the event of neglect of duty,
dishonesty, misconduct or inadequate work performance.
I am satisfied from the letter of termination which became
exhibit 5, that Mr Jeffrey’s employment was not
terminated for any of those latter reasons. Rather, his
termination occurred as a result of the respondent ceasing
business and his services no longer being required.
Accordingly, IPF Finance Ltd was required to give seven
days’ notice in writing or the payment of an equivalent
amount of salary in lieu. I am satisfied from Mr Jeffrey’s
evidence that that has not occurred and accordingly IPF
Finance Ltd should have paid the sum of $1,000.00 being
one week’s salary in lieu of notice and an Order will now
issue requiring IPF Finance Ltd to pay that sum forthwith
to Peter John Jeffrey.
11 Order accordingly.
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Application alleging denied contractual
benefits granted.
Mr P.J. Jeffrey
No appearance

_______________________________________________________________________________

Order.
HAVING HEARD Mr P. J. Jeffrey on his own behalf as the
applicant and there being no appearance on behalf of the respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979 hereby orders—
THAT IPF Finance Ltd forthwith pay Peter John
Jeffrey—
(a) the sum of $8,166.25 gross by way of annual leave
entitlements accrued and due upon the termination of his employment; and
(b) the sum of $1,000.00 being one week’s salary in
lieu of notice upon the termination of his employment;
both being benefits denied to him under his contract of
employment.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

2001 WAIRC 03848
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
NIGEL ASHLEY JONES, APPLICANT
v.
DRY CREEK ENTERPRISES PTY LTD
T/A JACKIE CRANK REAL ESTATE,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
TUESDAY, 25 SEPTEMBER 2001
FILE NO
APPLICATION 422 OF 2001
CITATION NO. 2001 WAIRC 03848
_______________________________________________________________________________

Result
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Respondent

Application alleging denied contractual
entitlements dismissed.
Mr N. Jones
Mr M. O’Connor (as agent)

_______________________________________________________________________________
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Reasons for Decision.
Mr Jones had been employed by the respondent as a real
estate representative. The claim brought by Mr Jones is
that he ought to have been paid the full commission due
to him upon the sale of a property known as number 43
Caledonia Avenue. However, at the time settlement
occurred, Mr Jones had resigned his employment. The
respondent paid him 50% of the commission that was
otherwise due.
It is necessary for Mr Jones to show on the balance of
probabilities that it was a term of his contract of
employment with the respondent that he would be paid
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the full commission for the sale notwithstanding that he
was no longer an employee of the respondent when the
settlement occurred. It is agreed that Mr Jones’ terms and
conditions of employment were not put in writing. The
only term of employment agreed between Mr Jones and
the respondent prior to him commencing employment in
November 1999 is that his rate of commission would be
50%. There was no discussion between the parties at that
time, or later, regarding what commission would be paid
in the event of a settlement occurring after the termination
of his employment.
From the evidence, there is a practice within the real estate
industry that real estate representatives receive a reduced
commission when settlement occurs subsequent to the
termination of the representatives’ employment. I am
satisfied from the evidence that Mr Jones knew of that
practice. I reach this conclusion because of his knowledge
of the written terms of employment with his previous
employer which covered this eventuality. I also find that
Mr Jones had a discussion with Mrs Crank on 27 March
2001 and raised the commission issue because of that
knowledge.
Mr Jones relies upon the content of that discussion. Mr
Jones’ evidence is that he stated to Mrs Crank that he
intended to leave the respondent’s employment and he
raised with her the pending settlement of 43 Caledonian
Avenue. The settlement was conditional upon the
provision of a white ant certificate and the final inspection
prior to handover. His evidence is that Mrs Crank stated
that she would do those for him. Mr Jones states that he
stated to Mrs Crank that he did not want to lose any
commission and that she indicated that he would not lose
any commission. He states that he trusted Mrs Crank and
although he could have stayed in her employment longer,
he left her employment on that day and indeed left the
country on 15 April 2001. Settlement occurred on 27 April
2001.
Mrs Crank confirms that a discussion occurred. However,
Mrs Crank’s evidence is that Mr Jones came to her and
handed her a document (exhibit D). She states that Mr
Jones told her that he was leaving, that he was going on a
world trip and that his pregnant wife did not want to have
the baby in Australia. Mrs Crank said that she took the
document but did not read it. She stated that Mr Jones
indicated his preparedness to do the final inspection on
14 April 2001 and she replied that the final inspection
had to be done not at the convenience of the agent but
rather at or close to the date of settlement. Therefore that
was not appropriate and if Mr Jones was leaving the
respondent’s employment early he would not be able to
represent the respondent at the time of the final inspection.
Mrs Crank’s evidence is that while she agreed with Mr
Jones to “see the deal through” she did not agree to pay
the full commission. Mrs Crank stated that she would
calculate the commission due at the time of settlement,
depending upon the amount of work required remaining
to be done to get the property to settlement. At no stage
did she agree that she would pay the full commission.
Her evidence is that in relation to the white ant certificate,
the respondent had to arrange to give access to the
property for the purposes of the inspection, and also do
the final inspection.
As I indicated at the conclusion of the hearing, the task
of the Commission in determining which of two
recollections of a discussion is correct is not an easy task.
I observed both Mr Jones and Mrs Crank when they gave
evidence. I believe both of them gave evidence truthfully
according to their individual recollections of the
discussion. It is apparent that they cannot both be correct.
However, that does not mean, as Mr Jones might be
suggesting, that one or the other is lying. It is perfectly
possible for two persons to have different recollections
of a conversation and each of them honestly believe their
recollection to be correct.
In that regard, it is up to Mr Jones to prove that on balance
it is his recollection that is to be preferred. If he is unable
to do so, then he has not proven his claim. In this regard,
I think it is quite likely that Mrs Crank agreed to finalise
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the arrangements in relation to 43 Caledonia Avenue.
However, I am not persuaded that in doing so she agreed
to pay the full commission. While the finalisation of the
sale of 43 Caledonia Avenue was the subject of discussion,
I am not persuaded from the evidence overall that an
agreement was reached between Mr Jones and Mrs Crank
in that conversation that Mr Jones would nevertheless
receive the full commission. The most that can be said is
that there was an understanding from the discussion that
the respondent would see the matter through. I have little
doubt from Mr Jones’ evidence, and the strength of his
evidence on this point, that he believed that meant he
would not lose any commission. I am equally of the view
from Mrs Crank’s evidence that she did not go that far.
9 In order for the entitlement to a full commission on the
sale of 43 Caledonia Avenue to have become a term of
Mr Jones’ contract of employment there needed to have
been a clear and common understanding that it would
occur. There cannot be an agreement if one side has a
different view of its terms than the other side, as I find is
the case here. I note, for example, that in Mr Jones’
evidence, the white ant certificate was “outside my
control” because of an arrangement he believed the
respondent has with a pest control company. Mr Jones
states that Mrs Crank said that her sister-in-law would
take care of the white ant certificate. However, on the
evidence, the white ant inspection was arranged by the
purchaser with the purchaser’s own contacts and
completely independently of the respondent and to my
mind this suggests that Mrs Crank might not have
undertaken to arrange matters through her sister-in-law. I
note Mrs Crank’s evidence that she had not at the time of
the conversation even looked at the file for the property.
While that issue is not central to these proceedings, I
regard it as a reason why the discussion between Mr Jones
and Mrs Crank, upon which Mr Jones so emphatically
relies, might not be entirely in accord with his own
recollection. I have not, on balance, been persuaded that
Mr Jones has discharged the onus upon him. Accordingly,
his application will be dismissed.
10 Order accordingly.
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Representation
Applicant
Respondent

An application alleging denied
contractual entitlements dismissed.
Mr N. Jones
Mr M. O’Connor (as agent)

_______________________________________________________________________________

Order.
HAVING HEARD Mr N. Jones on his own behalf as the applicant and Mr M. O’Connor (as agent) on behalf of the
respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979, hereby orders—
THAT the application be dismissed.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

2782

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

2001 WAIRC 03004
Editor’s Note: Order published in Vol. 81—Part 2,
Sub-part 4 at page 2478.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
WARREN IAN JONES, APPLICANT
v.
PAULOWNIA SAW MILLING,
TIMBER
SUPPLIERS
AND
MANUFACTURING PTY LTD (ACN
081 463 452), RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
TUESDAY, 12 JUNE 2001
FILE NO
APPLICATION 37 OF 2001
CITATION NO. 2001 WAIRC 03004

8

__________________________________________________________________________

1
2

3

4

5

6

7

Reasons for Decision.
By this application, the applicant claims that he has been
harshly, oppressively or unfairly dismissed from his
employment with the respondent.
The Commission convened a conference for the purpose
of conciliating between the parties however agreement
was not reached. The applicant indicated his intention to
have the matter proceed to formal hearing and
determination. However, he said that the application ought
be held in abeyance until criminal proceedings which
relate to the circumstances of the termination of
employment are dealt with by the District Court. The
respondent was of the view that the matter should proceed
to hearing and that there would be detriment to the
respondent should it be required to await the outcome of
the District Court proceedings.
The parties have provided to the Commission written
submissions setting out their respective cases as to whether
the matter should proceed to hearing and determination
at this point.
The applicant has dealt with the matter on the basis of it
being an application to stay the proceedings of the
Commission. Reference is made to Myers v Myers 1969
WAIR 19 at 21 where a refusal of an adjournment would
result in a serious injustice, the adjournment should be
granted unless in turn it would mean serious injustice to
the other party.
The applicant says that he has not yet received an
indictment or brief of the prosecution in the matter before
the District Court. However, he says that the police
witnesses in that matter include the Managing Director
of the respondent company, and that he was dismissed
by the Managing Director. The applicant says that the
circumstances of dismissal arise from exactly the same
facts as give rise to criminal proceedings. The applicant
says that there would be a requirement in pursuing his
claim that he give evidence and put his case before the
Commission. To do this, prior to putting forward his
defence in the court of criminal jurisdiction, would have
the effect of eroding his right to silence whereby a suspect
does not have to answer police questions, state a case or
put forward any defence, or examine any witness unless
he or she chooses to do so and at a time of his or her
choosing.
The applicant referred to the decision of His Honour the
President in the Civil Service Association of Western
Australia (Incorporated) v Director General, Department
of Transport [2000] WAIRC 16.
As to the question of any hardship to the respondent, the
applicant concedes that reinstatement is “potentially not
an option” and therefore if the application is successful
then the matter would be one of the consideration of
compensation, and that the delay in dealing with issues
before the Commission can be readily accommodated.
The applicant says that if the criminal proceedings take
their course and he is found guilty in those proceedings
then he will, in all probability, discontinue the matter
before the Commission. This is said to minimise any
potential prejudice to the respondent.
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The respondent refers to the decisions of French J. in
State of Western Australia v Bond Corporation Holdings
Ltd (1992) 114 ALR 275 (at 296 to 297) where a number
of considerations are set out when a court is asked to stay
proceedings on the grounds that they may affect a party
in contemporaneous criminal proceedings. Those
considerations are—
“(a) Prima facie a plaintiff is entitled to have his action
tried in the ordinary course of the procedure and
business of the Court.
(b) It is a grave matter to interfere with this entitlement
by a stay of proceedings, which requires justification on proper grounds.
(c) The burden is on the defendant in a civil action to
show that it is just and convenient that the plaintiff’s
ordinary rights should be interfered with.
(d) Neither an accused nor the Crown is entitled as of
right to have a civil proceeding stayed because of a
pending or possible criminal proceeding.
(e) The Court’s task is one of “the balancing of justice
between the parties”, taking account of all relevant
factors.
(f) Each case must be judged on its own merits, and it
would be wrong and undesirable to attempt to define in the abstract what are the relevant factors.
(g) One factor to take into account where there are pending or possible criminal proceedings is what is
sometimes referred to as the accused’s “right of silence”, and the reasons why that right, under the law
as it stands, is a right of a defendant in a criminal
proceeding.
(h) However the so called “right of silence” does not
extend to give such a defendant as a matter of right
the same protection in contemporaneous civil proceedings. The plaintiff in a civil action is not debarred
from pursuing action in accordance with normal rules
merely because to do so would or might, result in
the defendant, if he wished to defend the action,
having to disclose, in resisting an application for
summary judgment in the pleading of his defence,
or by way of discovery or otherwise, what his defence is likely to be in the criminal proceedings.
(i) The Court should consider whether there is a real
and not merely notional danger of injustice in the
criminal proceedings.
(j) In this respect factors which may be relevant include—
I. The possibility of publicity that might reach
and influence jurors in the civil proceedings;
II. The proximity of the criminal hearing;
III. The possibility of miscarriage of justice e.g.
by disclosure of a defence enabling the fabrication of evidence by prosecution witnesses,
or interference with defence witnesses;
IV. The burden on the defendant of preparing for
both sets or proceedings concurrently;
V. Whether the defendant has already disclosed
his defence to the allegations;
VI. The conduct of the defendant including his
own prior invocation of civil process when it
suited him.
(k) The effect on the plaintiff must also be considered
and weighed against the effect on the defendant in
which regard it may be relevant to consider the nature of the defendant’s obligation to the plaintiff: and
(l) In an appropriate case the proceedings may be allowed to proceed to a certain stage e.g. setting down
for trail (sic) and then stay it.”
The respondent said that in the matter before French J.,
the plaintiff was not seeking to stay his own proceedings
and that His Honour’s strong reservations about staying
proceedings apply with even more force in the matter
before the Commission. The respondent says its prima
facie entitlement to have the action tried in the ordinary
course is stronger than the applicant’s entitlement because
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the respondent did not choose to bring the proceedings
and if the stay were granted the respondent would have
proceedings hanging over its head and be subject to
uncertainty.
The respondent says that the issues in the criminal
proceedings are entirely different from the issue in the
proceedings before the Commission and refers to the
respective standards of proof in the criminal proceedings
and before the Commission. The respondent also says
that the applicant’s right to silence is irrelevant because
the accused person is the applicant in civil proceedings.
The respondent seeks to distinguish the Civil Service
Association of Western Australia Inc v Director General
Department of Transport (supra) on the basis that the party
seeking to stay was a respondent to disciplinary
proceedings, not an applicant prosecuting his own
proceedings.
I have considered the submissions of the parties. It is noted
that the considerations set out by French J. in State of
Western Australia v Bond Corporation Holdings Ltd
(supra) appear to be based on the defendant rather than
the plaintiff being the party seeking the stay, which is not
the circumstance in this case. However, as His Honour
notes, the task is to “(balance) justice between the parties,
taking account of all relevant factors”. I am satisfied that
the appropriate test is that set out by His Honour the
President in Civil Service Association of Western Australia
Inc v Director General Department of Transport (supra).
In this case he noted that it is for the party seeking the
stay to establish that a stay should be granted. For the
party seeking the stay to succeed it must be established
that there is a serious matter to be tried, that the balance
of convenience favours the party seeking the stay and
that other factors consistent with s.26(1)(a), s.26(1)(b)
and or s.26(1)(c) of the Industrial Relations Act, 1979 if
they exist, require that the application be granted.
The respondent merely says that the detriment it would
suffer by the matter not proceeding at this time is that it
will be hanging over its head and cause uncertainty. I am
satisfied that in the circumstances of this case, for the
applicant to be required to pursue this matter before the
Commission at this stage would have the potential to
seriously undermine his rights in respect of criminal
proceedings. I am satisfied, too, that this circumstance
outweighs any inconvenience or detriment which the
respondent might suffer as a result of these proceedings
being delayed. I have considered the usual issues which
relate to a delay in a hearing, including the passage of
time potentially having an effect on the ability of witnesses
to recall events, inconvenience which may arise to the
respondent in terms of the availability of personnel, and
of matters being resolved more quickly to enable a degree
of certainty in the respondent’s operations. While these
are matters of difficulty and inconvenience for the
respondent, they do not outweigh the harm which could
potentially be done to the applicant in respect of criminal
proceedings against him should he be required to proceed
with this matter at this point.
Further, the applicant has indicated that should he be
found guilty in those criminal proceedings he will in all
probability discontinue this matter, and this consideration
ought also be given weight.
In all of the circumstances, the application to stay the
proceedings until the resolution of the criminal
proceedings will be granted and the matter will not be
listed for hearing and determination at this point.
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Reasons for Decision.
(Given extemporaneously and subsequently edited by the
Commissioner)
This is an application pursuant to section 29(1)(b)(ii) of
the Industrial Relations Act, 1979 (the Act). The applicant,
Mr Julien Kuret, alleges that he is owed by the respondent,
Medical Resources, a denied contractual entitlement of
$21,666.67, being 4 months notice.
Mr Kuret was employed as a Radiographer with the
respondent from 2 February to 26 January 2001. It is
clear from the evidence, quite freely and frankly given
by Mr Kuret and Mr Pitcher, the Practice Manager for
the respondent at that time, that this is a matter that turns
on the reading of clause 20.1 of the contract of
employment. Both parties agree that [Exhibit JRK1] is
the contract of employment. In deciding this matter, I do
not need to go past that.
This is a matter which is a matter of judicial decision see
Reginald Simons v Business Computers International Pty
Ltd 1985 65 WAIG 2039—
“Accordingly although the Commission’s jurisdiction in proceedings such as these is judicial,
there is always room for the Commission to grant
relief which has at its roots the ascertainment of
rights and obligations which can fairly and properly be implied as terms of the contract of service.
In proceedings under section 29(b)(ii) of the Act
it is not therefore necessary for an employee to
rely upon an express term whether oral or written where the law otherwise recognises that there
is legitimate room for the implication of the term
relied upon by an applicant.”
Having heard the evidence, this is simply a matter of
reading a contract and deciding what that contract means.
The only provision in the contract which is relevant, as
both parties argue, is clause 20.1. Clause 20.1 reads—
“Notwithstanding clause 3.1 in the event of the
Employer ceasing to operate a Radiology Business
(either voluntarily or involuntarily) such as to be
unable to employ the Employee in the position as
referred to in clause 3.1 then either of the Employer
or the Employee can thereafter at any time terminate this Agreement by notice in writing to the other
and in such case the Employer must pay to the Employee (whether such Notice of Termination was
given by the Employer or the Employee) a sum equal
to four (4) months Salary and four (4) months Superannuation contributions in addition to any
entitlements or moneys due to the Employee up to
the date of termination. The Employee acknowledges
and agrees that such additional sum is and will be
adequate and reasonable in such circumstances.”
The contract must be read on its face unless there are
additional matters which can be rightly implied into the
contract, and there are no such additional matters that
can be implied in to the contract.
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The only evidence I have as to any implied terms in the
contract go to some evidence from Mr Kuret and Mr
Pitcher in relation to the making of the contract. At that
time the sale of the business might have been discussed
but was not talked about specifically in the context of
clause 20.1. There is some evidence from Mr Kuret under
cross-examination regarding the meaning of his share
options. I do not need to go to that evidence. Albeit Mr
Kuret says that he asked for clause 20.1 to be put in the
contract and was expecting to be paid 4 months notice if
the business was sold, and was never told otherwise.
6 The argument of the respondent is that clause 20.1 is not
triggered as the business was sold and Mr Kuret continued
in the business with the new employer on substantially
the same terms. The applicant in turn says that his terms
and conditions of employment were lessened to some
degree and his leave was paid out. He was to attain some
part ownership of the business, after a period of time.
7 What is clear to me is that there was a sale of the business
which happened fairly quickly around about Australia
Day in 2001. Mr Kuret was successful in obtaining
employment, and I accept his evidence, with Endeavour
Health, courtesy of an arrangement made with a Mr
Garside that he would continue on the same conditions.
It is not in contention that the conditions were mostly the
same, albeit with some reduction in relation to consumer
price index adjusted pay increases and superannuation.
8 That again is not relevant. What is relevant is that the
applicant’s employment, on all the evidence, clearly
ceased on 26 January 2001 with Medical Resources
Proprietary Limited and he was paid out except for his
notice. The cessation of his employment triggers clause
20.1 in the contract, which is no more and no less than a
normal notice provision in a common law contract. It
may not seem to be fair on the respondent’s part that Mr
Kuret should then benefit from clause 20.1, as he achieved
ongoing employment (they would say) with the proprietor
of the new business. However, clause 20.1 is about just
that. When the employment ceased the notice provision
triggered. There is no other provision to the contrary. The
contract between the employer and the employee ceased
on 26 January 2001 and Mr Kuret was then engaged by
Endeavour, under whatever circumstance, effective from
29 January 2001.
9 In all those circumstances, having read the contract, and
there are no other provisions in the contract that I need to
go to, the notice provision is triggered and the claim that
Mr Kuret makes in his application of $21,666.67 is made
out and is due and payable, less any normal taxation
payable to the Commissioner of Taxation. An order will
issue to that effect.
10 The claim for $15 for a dishonoured cheque is not a claim
that I would consider can be awarded.
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Order.
HAVING heard Mr T Crossley on behalf of the applicant and
P Clements on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT the said respondent do hereby pay to Mr Julien
Kuret as and by way of a denied contractual benefit, the
amount of $21,666.67, less any taxation payable.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
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Reasons for Decision.
These applications are made pursuant to section
29(1)(b)(i) and (ii) of the Industrial Relations Act, 1979
(the Act). The applications were heard together on 11, 12
and 28 June 2001. Final submissions were lodged in
writing on 5 July 2001. The applicant Mr Gregory Richard
Shuttleworth was employed by the respondent Silviculture
Management Pty Ltd, as their South West Area Manager.
He commenced employment on 8 December 1999 as a
casual and later took on the position of Area Manager.
The basis of the applicant’s employment is in contention.
He was dismissed on 5 January 2001 by Mr Robin
Crawford, a director of the company and the then
Operations Manager. The applicant says he was on a fixed
term written contract of employment, that was signed by
the parties on 3 May 2000 and which provided for a period
of 3 years from 19 April 2000. In application 169 of 2001
by way of denied contractual benefits the applicant seeks
a payout of the balance of the fixed term contract, which
in closing submissions the applicant calculates as a total
of $126,991 inclusive of salary (with adjusted annual
increases), superannuation, motor vehicle, and mobile
phone.
The applicant, in application 170 of 2001, says that he
was summarily dismissed on 5 January 2001 whilst on
annual leave and seeks six months compensation for loss
of earnings as follows—
• Six months salary : $17,500
• Value of motor vehicle at $15,000 per annum—
$7,500
• Six months superannuation contributions $1,400
• Value of use of mobile phones for six months $250.
Total: $26,650
The applicant adds to this a claim for injury of $3,750,
less his earnings through Austudy for the relevant period
ie $3,770, to give a final claim in the alternative of
$26,630.
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The respondent was a company that was seeking to raise
money for an investment scheme in plantation timbers.
The management investment scheme was not completed
and operational at the time of the applicant’s employment.
Instead the applicant was performing work with a view
to that scheme coming into operation. The duties the
applicant says he performed were to oversee staff for
general upkeep and site maintenance, and liaise with
landowners, local traders and subcontractors to implement
planting when required. He performed these duties within
the Manjimup area.
The original notice of answer and counterproposal filed
in the Commission on behalf of the respondent on 29
March 2001 stated that the applicant had refused to carry
out reasonable and lawful directions of the respondent
and had thus repudiated his contract of employment. The
respondent said in that answer that the applicant’s
employment was subject to a period of probation of 3
months and the applicant’s employment terminated during
that period. The respondent at conference was directed
to file an amended answer and counterproposal. After
some delay and a change of representation, the
respondent’s amended notice of answer and
counterproposal was filed on 25 May 2001 apparently
by facsimile and the original bears the stamp of the
Commission on 28 May 2001. An earlier answer by the
respondent faxed to the Commission on 23 May 2001
with a stamp of Commissioner’s chambers of 24 May
2001 appears to be an answer not settled by the
respondent. The respondent’s answer is as follows:
“1. The Respondent says that ANDREW HUFFER had
no authority to promote and engage the Applicant
as an area manager for a term of 3 years and that
such appointment is ineffective and not binding upon
the company for the following reasons—
(a) the appointment was made without the prior
knowledge or authority of the board of directors;
(b) the alleged contract has not been stamped or
sealed by the Respondent, and
(c) ANDREW HUFFER was not an officer of the
Respondent and acted without any lawful delegation.
2. If this appointment was with the purported authority of a director PHILIP BELLAMY then it is
ineffective as that director failed to declare a vested
interest to the board of directors in so doing, namely
a personal friendship with the Applicant.
3. In any event the said appointment was not an arms
length bona fide commercial contract but was based
upon personal friendship and regard between the Applicant and PHILIP BELLAMY, which association
was at all times known to the Applicant.
4. The Respondent says that it would be inequitable to
hold the Respondent to the strict terms of the said
contract of service.
5. Otherwise the particulars contained in paragraphs 1
to 5 inclusive are admitted
6. The Respondent says that the Applicant was terminated due to a genuine restructuring and downsizing
necessitated by lack of investment funds and an inability of the Respondent to proceed with the
Management Investment Scheme as then registered
with the Australian Securities & Investment Commission (ASIC). It says further that to continue to
employ the Applicant would have exposed the directors to personal liability for allowing a corporation
to trade and continue to employ staff whilst unable
to meet its financial obligations in the normal course
of business. Such a restructure was within the Respondent’s management prerogative.
7. The Respondent concedes that no redundancy package was offered or paid. It says that none was due
under the alleged contract of service or any award.
Alternatively the Respondent says that it had no
funds to offer any redundancy package.
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8. The Respondent denies that the dismissal was unfair but says it was imposed by lack of operating
funds and failure to fulfill the planting program.
9. As to paragraph 7 of the said Applicant’s particulars, the respondent says—
(a)(i) The Applicant was a good worker but a poor
manager. He was responsible for employing
3 family members as tree planters. Progress
was very slow and little of the planting program was achieved due in part to poor
supervision.
(ii) On or about the 5th January, 01 whilst the
Applicant was on annual leave, ROBIN
CRAWFORD (for and on behalf of the Respondent) rang him at home and indicated
that the planting program wasn’t working
out and he would have to be terminated.
The Applicant replied: “I’ve been waiting
for this for a couple of months now.” The
parties talked of notice. The Applicant said:
“Well if you give me my 2 weeks notice
now, I’ll have to come back for several days
after my leave.” ROBIN CRAWFORD replied: “I wouldn’t ask you to do that. Take
those few days on me.”
(iii) The Respondent says this conversation constitutes an mutual agreement to end the
Applicant’s contract of service and that the
Applicant is not entitled to any compensation
for such termination.
(iv) The Applicant failed to return the company
mobile phone, vehicle & trailer to his place of
work at Manjimup and these had to be retrieved. The Applicant has retained a Brother
phone facsimile machine worth $750 despite
demand for its return claiming it was given to
him by ANDREW HUFFER.
(b) It was coincidental that the dismissal was effected
whilst the Applicant was on annual leave. The fact
that PHILIP BELLAMY withdrew from the Respondent company on the 6th November, 2000
affected the timing of the notice of the decision to
the Applicant.
(c) The Respondent agrees that by clause 5.1 the Applicant’s alleged contract of service purports to be a
fixed term contract for 3 years with no provision for
early termination, however it is a contract with
ANDREW HUFFER who agreed “to ensure the
Terms and Conditions ... are conformed to by (the
respondent)”. The respondent says that the agreement clearly contemplated written confirmation by
the Respondent, which ratification did not occur and
in any event this contract was determined by mutual
agreement in any event.
(d) The Respondent says that the Applicant is not entitled to any compensation for termination.
(e) Alternatively, the Respondent says that the Applicant has failed to mitigate his loss, has removed
himself from the job market by undertaking a course
of full time study and is entitled to no compensation
pursuant to Section 29 of the Act.”
I recite the answer in full as it displays a good summary
of the matters in contention. They are in essence that the
applicant did not have a properly authorised three year
contract, the contract was terminated by mutual consent,
there was no unfairness in the termination and the
applicant did not mitigate his loss.
4

The contract of employment at [Exhibit GS 1] states, in
part, as follows—
5.1 Term of Contract
Three years, beginning 19/04/2000
5.17 Total Package
Silviculture Management P/L has determined the
total gross package based on the above components. The package is outlined in the table below.
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Item
Value
Salary
35 568
Superannuation
2 489
Total
38 057
I agree to ensure the Terms and Conditions, outlined in Section 5 of this contract are conformed
to by Silviculture Management P/L
Signed
_______________
Andrew Huffer
Date: 3rd May 2000 Operations Manager
Silviculture
Management P/L
A.C.N. 090 393 98
I agree to perform the duties outlined in Section
2 of this contract to the best of my abilities and
to comply with Sections 5.4 & 5.13 of this contract.
Signed
_______________
Greg Shuttleworth
Date: 3rd May 2000 South West Area
Manager
Silviculture
Management P/L
5 I will deal with the evidence as it relates to each issue.
However, I have no difficulty accepting the evidence of
Mr Huffer and Mr Shuttleworth. Mr Huffer, in particular,
was a very credible witness. His recollection was clear
and his evidence very straightforward and consistent.
Likewise Mr Shuttleworth, in my view, was very credible
and his evidence was not dented in any way under crossexamination. Where there are inconsistencies between the
evidence of Mr Shuttleworth and Mr Huffer, as opposed
to that of Mr Crawford and Mr Osborne, I would prefer
the evidence of Mr Shuttleworth and Mr Huffer. I say
this not as an adverse comment upon Mr Crawford or Mr
Osborne as they both presented themselves honestly to
the Commission. However, the impression which I have
gained is one where they were less involved in the
operational requirements of the business than the other
two witnesses and hence their evidence in my view has
to be judged against this fact. I would place less reliance
on the evidence of Mr Bellamy.
6 There is no doubt in my view that the termination of Mr
Shuttleworth was unfair. The clear impression gained from
the evidence is that Mr Crawford was not impressed with
the attitude of Mr Shuttleworth in not ensuring that the
planting occurred at a faster rate. He transferred
responsibility for that to the landowners, namely the
Pessottos. Mr Crawford was newly involved with the
respondent and had had limited contact with Mr
Shuttleworth. However, an incident which he witnessed
of the removal of pebbles from the small ginko plants, he
took as unnecessary and indicative of poor priorities. This
came across in his evidence as a point of particular
importance causing a breakdown in Mr Crawford’s trust
in Mr Shuttleworth. He perceived Mr Shuttleworth as
being negative or resistant to his desires to move the
project forward.
7 Mr Crawford telephoned Mr Shuttleworth whilst the
applicant was on annual leave to advise him that his
services were no longer required. Mr Shuttleworth says
that the termination was unwarranted. The respondent
argues that there was a termination by mutual consent,
but I consider this improbable and would accept the
evidence of Mr Shuttleworth as to the nature of the
discussions on that day. Mr Crawford was a man of action,
he wanted to get things moving, he had spoken to his codirector, Mr Osborne, and got his agreement to terminate
Mr Shuttleworth’s employment and hence he dismissed
Mr Shuttleworth without any real explanation, notice or
I would say justification. The respondent complains that
Mr Shuttleworth was a good worker but a poor manager.
It seems clear that much of the difficulties that the
applicant experienced with slow progress in planting were
due to the unavailability of seedlings. Mr Shuttleworth’s
evidence was very thorough and essentially unchallenged
in that regard. This was in turn due to a conflict which
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the company had with Mr Barber. Mr Barber would not
release the seedlings due to this conflict. In my view, Mr
Shuttleworth can not be blamed for the slow progress
with planting caused by this conflict. He also gave
convincing evidence of the other difficulties with planting
in having to prepare ground on separate occasions,
receiving poor seedling stock and a lack of irrigation
planning. Mr Shuttleworth raised his concerns with Mr
Crawford on a number of occasions. Exhibit GS2 deals
with this in part.
8 In all of these circumstances I find the dismissal of Mr
Shuttleworth whilst on annual leave was unfair and
amounted to a summary dismissal for no valid reason. If
Mr Shuttleworth had been dismissed on notice it would
likewise have been unfair due to the lack of any warning,
counselling or valid reason (see Undercliffe Nursing
Home—v- Federated Miscellaneous Workers’ Union of
Australia, Hospital, Service and Miscellaneous, WA
Branch 65 WAIG 385). Mr Crawford had lost confidence
in Mr Shuttleworth but I doubt the basis upon which this
view was formed, the haste with which it was formed,
and the haste with which the dismissal was carried out.
No doubt Mr Crawford wanted to restructure operations,
at Mr Shuttleworth’s expense, but he made no attempt to
deal with this issue properly or to treat the termination as
a redundancy. It is clear from the evidence also that
neither Mr Crawford or Mr Osborne had regard to the
contract of employment at the time of dismissal. I am
prepared to accept that there was some ignorance of the
contract, even though Mr Osborne was warned by Mr
Bellamy about the contracts. However, in no way could
the employment of Mr Shuttleworth have been
characterised as casual in nature and hence subject to such
ready termination of his services.
9 The evidence is also clear as to a continuing conflict
between Mr Osborne and Mr Bellamy. The latter is related
to the applicant, was previously a director of the company
and was eventually bought out from the company. In my
view, this has coloured the respondent’s attitude to this
claim but I do not consider that the fault lies with Mr
Shuttleworth or that those matters in conflict between
Mr Bellamy and Mr Osborne have a bearing or are a
justification for the dismissal of Mr Shuttleworth.
10 The applicant in closing submissions says—
“The Applicant submits that it should not be necessary for the Commission to consider Application No
170 of 2001 at all because the grounds have been
made out for a judgement favourable to the Applicant’s claim in Application 169 of 2001.”
In other words the applicant should get the balance
of the contract as the contract is a contract of fixed
duration, not terminable by notice, and hence would
not receive the more limited compensation for unfair termination.
11 The two issues which have been more difficult to address
in this matter have been whether the contract is properly
made and is of a fixed duration, and whether the applicant
has mitigated the loss he has suffered.
12 In Freeman & Lockyer v Buckhurst Park Properties
(Mangal) Ltd [1964] 2 QB 480 at 506 Diplock J
formulated special rules to apply when the agent is the
agent of a company. The applicant seeks to apply these
rules which are—
“(1) That a representation that the agent had authority to
enter on behalf of the company into a contract of the
kind sought to be enforced was made to the contractor;
(2) Such representation was made by a person or persons who had ‘actual’ authority to manage the
business of the company either generally or in respect of those matters to which the contract relates;
(3) The contractor was induced by the representation to
enter into the contract, that is that he/she in fact relied upon it; and
(4) That under the memorandum of articles of association the company was not deprived of the capacity
either to enter into the contract of the kind sought to

81 W.A.I.G.

13

14

15

16

17

18

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

be enforced or to delegate authority to enter into the
contract of that kind to the agent.”
Mr Huffer was delegated to establish the employment
relationships. Mr Osborne says that he was not aware
that a contract was signed for a three year period and I
accept this. He also says that he did not act when Mr
Bellamy warned him of the contracts which were signed
on behalf of the company. This is of less relevance than
the fact that Mr Huffer, in my view, had authority to act
for the company and did so. The criteria as outlined by
Diplock J have been met in this instance with the exception
of point 4 of which there was no evidence to which would
lead to a denial of the validity of the contract. The best
that can be said for the respondent’s case in that regard is
that as finance was still to be settled for the scheme then
Mr Shuttleworth could not have expected a definite three
year contract at that time. Mr Huffer’s evidence, which I
accept speaks directly against this. The contract is plain
in its terms. It is a contract of fixed duration, i.e for three
years, and properly made. No additional implication of
terms is necessary or warranted.
The respondent says that the words next to the signature
block of Mr Huffer (as cited previously), whereby he
agreed to ensure the respondent conformed to the contract,
are indicative that he was not the proper authority. I
disagree and Mr Huffer in his evidence was clear about
what task he was delegated to do.
The evidence of Mr Huffer is that arising from the
Management Team meeting of 29 March 2000 [Exhibit
PB2], which was attended by Mr Bellamy, Mr Osborne,
Mr Hodges (the other director), Ms Eyers and Mr Huffer,
he was delegated to finalise and have signed the
employment contracts by 7 April 2000. He says at
transcript pg 207—
“The term, we looked at, I guess, from two angles.
One was to ensure that Silviculture Management
could basically minimise employment costs by not
having—- by having a term which would keep the
employee for a sufficient time without having to renegotiate contracts or having to re-advertise
positions; those sort of processes. We also looked at
something which would be sufficiently attractive to
the employee as far as a security point of view.”
He says that it was intended to be a three year contract. I
note that Mr Huffer’s own contract for services, as signed
by Mr Osborne on 8 February 2000 [Exhibit PB1], has a
three year term. Mr Huffer says that he consulted with
Mr Bellamy (a then director of the company) over the
contracts and says they agreed that three years would be
sufficiently attractive to keep the managers involved
(Transcript p216). He says that Mr Shuttleworth had been
casual up to that point in time.
The evidence of Mr Shuttleworth is that he was offered a
term of three years in the contract and the first time he
was aware of the three year term was when he read it in
the contract. He says that it was a long term project. In
other words the three year term appeared not out of
context.
Based on this evidence, which I accept, I find that the
contract is a fixed term contract of three years duration.
The applicant references the decision in Perth Finishing
College Pty Ltd v Susan Watts 69 WAIG 2307. That
decision and the decision of Beech C from which the
appeal arose (Susan Watts v Perth Finishing College Pty
Ltd 69 WAIG 709) are on point. The Full Bench upheld
the decision of the Commissioner that the contract in
question was for a fixed period and that the applicant
should have been paid for the unexpired balance of the
period. The decision states at page 2315:
“Thus, when the contract was terminated, Ms Watts
had a right which accrued.
If the employment is for a fixed term not subject to
termination by notice, damages will be equivalent
to the salary over the entire period [see Re English
Joint Stock Bank; Yelland’s Case (1867) LR 4 EQ
350], subject on the same authority, to reduction for
likelihood of re-employment within the remaining
contractual period.
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In our opinion, the entitlement to a benefit exists
“under” i.e. by virtue of the contract of service, and
the benefits are still an entitlement even though the
contract has been terminated, because the entitlement
is not terminable simultaneously with the contract.
In addition, insofar as this relates to a dismissal, it is
an industrial matter, and jurisdiction exists for that
specific reason, notwithstanding that the contract of
service has been terminated.”
And further at page 2316—
“In any event, it has long been the case relating to
fixed term contracts of service not subject to termination by notice (which the Commission at first
instance correctly held this contract to be), that damages will be equivalent to the salary over the entire
period, subject to reduction for likelihood of re-employment within the remaining contractual period
[see Re English Joint Stock Bank; Yelland’s Case
(1867) LR 4 EQ 350]. That was the remedy available at law.”
I am bound by that decision. The contract was for a fixed
term and there was no mutual termination of the contract.
The benefit was not a benefit under an award. There was
no misconduct and in fact no justifiable reason for the
termination. The benefit denied as per section 29(1)(b)(ii)
is the balance of the contract, subject to the issue of
mitigation.
Ms Watts obtained employment at a lesser rate of pay
some 13 week after her termination. She was bound to
mitigate her loss by obtaining other employment, which
she did at a lesser rate of pay and hence she suffered a
continuing loss. In granting relief the Commission must
have regard to equity, good conscience and the substantial
merits of the case. The Commission is not restricted to
the specific claim made or the subject matter of the claim.
I say this because the remedy to be applied in this matter
is not straightforward. The applicant has made out his
claims for denied contractual benefits and for unfair
dismissal, and on their own submission cannot and does
not claim both for reasons which I will explain, and which
go to mitigation. I would discontinue the contractual
benefits claim and deal solely by way of remedy with the
claim for unfair dismissal. The issue to next address is
whether reinstatement is practicable and I find that it is
not. The evidence at the hearing was that the landowners
were now performing the duties previously performed
by Mr Shuttleworth. In other words it is not the usual
situation of simply another employee taking over the job.
Additionally, I do not consider that a productive
relationship between Mr Crawford and Mr Shuttleworth
could be re-established. For these reasons I find
reinstatement to be impracticable.
The applicant has a duty under both applications to
mitigate his loss. Mr Shuttleworth’s unchallenged
evidence is that he tried to get a job through Jobs SouthWest but that due to the downturn in the timber industry
he was unsuccessful. He then decided to commence a
course of full-time study in holistics counselling. He was
terminated on 5 January 2001, he commenced his course
on 10 February 2001 and received no monies (except his
irregular performance fees as a musician) until 15 March
2001 when he received an Austudy payment, not
backdated (Transcript pgs. 69-71). Based on this evidence
I find that the applicant has not sought to properly mitigate
his loss upon taking up the course of full-time study.
Therefore the loss suffered is limited by these actions, it
is not ongoing, and does not represent the six months
compensation as claimed. Similarly based on this finding
the contractual benefit as claimed, ie the balance of the
fixed term contract, cannot be awarded, in full.
Mr Shuttleworth says that he had to make a decision about
the course fairly quickly and made the positive choice,
under considerable financial strain, to commence the
course. I would take from his evidence that had he not
received the Austudy payment then he would not have
been able to sustain himself whilst studying and so not
have been able to study. For those reasons I would accept
that the loss suffered should represent the period from
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5 January to 15 March 2001, rather than the period to 10
February 2001. The period I calculate to be 9.6 weeks.
The applicant’s annual salary and superannuation was
$38,057 [Exhibit GS1]. Hence the loss is $38,057 divided
by 52.166 equals $729.54 per week. This sum multiplied
by 9.6 weeks equals $7,003.58.
23 I have taken for the purposes of calculation simply the
salary and superannuation expressed in the contract. The
amounts claimed for vehicle and mobile phone have not
been included as they are not expressed in the contract
and even though Mr Shuttleworth had use of them while
employed, they were simply company property for work
purposes which on Mr Shuttleworth’s evidence were
quickly returned on dismissal.
24 The last issue which is to be addressed is the claim for
injury of $3,750. The evidence of Mr Shuttleworth which
I accept is that the dismissal led to a change of lodgings
and he had to separate from his children due to financial
pressures. He says that it also led to a separation from his
wife and to some sickness. A similar element was
considered in awarding monies for injury in John Joseph
Moreno v Serco (Australia) Pty Limited 76 WAIG 2855
@ 2857. The applicant’s agent submitted that an award
of $3,000 to $5,000 was justified and referred to the Full
Bench decision in Nicholas Richard Lynam v Lataga Pty
Ltd 81 WAIG 986 where an award of $3,500 was granted.
I have had the benefit of hearing that application also and
would say having seen both applicants and heard their
evidence that an award of compensation for injury to Mr
Shuttleworth above that described in the Lynam matter is
warranted, given Mr Shuttleworth’s circumstances
following the dismissal. I would award the injury
component as claimed of $3,750. Therefore the total
compensation to be awarded is $10,753.58.
25 In summary, as the sum claimable, based on my findings,
is the same for the contractual benefits claim and the unfair
dismissal claim, leaving aside the component of injury,
and both sums cannot be awarded, I will discontinue
application 169 of 2001 and award by way of
compensation $10,753.58 in application 170 of 2001. The
applicant sought any payment awarded to be paid within
7 days and I would so order.

2001 WAIRC 03914
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
GREGORY
RICHARD
SHUTTLEWORTH , APPLICANT
v.
SILVICULTURE MANAGEMENT PTY
LTD , RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
THURSDAY, 4 OCTOBER 2001
FILE NO/S
APPLICATION 169 OF 2001,
APPLICATION 170 OF 2001
CITATION NO. 2001 WAIRC 03914

(2) ORDERS that the respondent shall pay the applicant the sum of $10,753.58 as and by way of
compensation within 7 days of this order.
(3) ORDERS that application 169 of 2001 for denied
contractual entitlements be and is hereby discontinued.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.

2001 WAIRC 03951
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
JANICE KIM SPENCER, APPLICANT
v.
AUSCLEAN ENTERPRISES PTY LTD,
RESPONDENT
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
FRIDAY, 5 OCTOBER 2001
FILE NO/S
APPLICATION 931 OF 2001
CITATION NO. 2001 WAIRC 03951
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Representation
Applicant
Respondent

1

2

3

Applicant
dismissed
unfairly;
compensation awarded Contractual
benefits claim discontinued
Mr L H Pilgrim as agent
Mr B Stokes as agent

_______________________________________________________________________________

Order.
HAVING heard Mr L H Pilgrim on behalf of the applicant
and Mr B Stokes on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby—
(1) DECLARES that the applicant, Gregory Richard
Shuttleworth, was unfairly dismissed by the respondent on the 5th day of January 2001.

Jurisdictional issue. Employment
relationship exists.
Mr B Stokes, agent on behalf of the
applicant
Mr Sokil and with him Mr N Sica on
behalf of the respondent

_______________________________________________________________________________

_______________________________________________________________________________

Result

81 W.A.I.G.
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Reasons for Decision.
The applicant, Ms Spencer claims to have been unfairly
dismissed from her position of cleaning supervisor with
Ausclean Enterprises Pty Ltd. The circumstances of her
termination are claimed to have amounted to a
constructive dismissal. However in the first instance the
issue is whether or not the applicant was an employee.
The respondent company through its principals Mr Sica
and Mr Sokil assert that Ms Spencer’s relationship was
that of an independent contractor.
The applicant was represented by Mr Stokes, a registered
industrial agent. Mr Sica and Mr Sokil represented the
respondent company. They are the principals of that
company. It was made clear at the outset that proceedings
were limited to consideration of the preliminary
jurisdictional issue. In this regard the parties were given
a copy of the resume of the recent High Court Judgement
in Hollis v Vabu Pty Ltd [2001] HCA 44; 9th August 2001
(‘High Court declares bicycle couriers are employers
(sic)—is the control test back in the saddle?” Shiels,
Carrol and O’Dea (CCH Summary)).
For Ms Spencer’s part it was submitted that although she
was initially appointed to the position of part time cleaner
working 18 hours per week at the Coles Crosslands store
in South Bunbury, she was subsequently promoted to the
position of supervisor by Mr Sica. Her new role involved
recruitment, staff training and supervision of cleaners at
the Crosslands store as well as the Coles stores at
Australind and Busselton. It was claimed that Ms Spencer
liaised with the management of the Coles stores on
standards and particular demands for cleaning. She
delivered gas bottles and equipment to cleaners, collected
time sheets and completed taxation and other pre
employment documentation for new employees. In the
performance of her duties she was in regular telephone
contact with Mr Sica and forwarded work reports to him
by fax.
This new role of supervisor was said to have commenced
following a telephone call from Mr Sica at 2:00 am in the
morning some time early in April 2001. Under the terms
of her promotion Ms Spencer’s wage was claimed to have
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been increased from $11.22 per hour to $15.00 per hour.
Mr Sica was said to have also agreed to pay ‘fuel money’.
The principals of the respondent company stated that the
operation functions on the basis that cleaning services
are rendered by independent contractors. To this end
Ausclean Enterprises Pty Ltd contracts with Australian
Contracting Solutions (“ACS”) and Nationwide
Recruiting Centre for the provision of cleaning services;
it is noted that at various times in proceedings ACS was
also referred to as ‘Australian Cleaning Services’ and
‘Advanced Cleaning Systems’. It appears that the
respondent company holds the franchise for Western
Australia for ACS which has the contract to clean Coles
stores in South Bunbury, Australind and Busselton. What
was important as far as Mr Sica and Mr Sokil were
concerned was that Ausclean Enterprises Pty Ltd ‘does
not have a payroll’.
In regard to Ms Spencer the respondent’s position seems
to be that her initial employment as a cleaner at Crosslands
South Bunbury was with ACS. She was never promoted
to supervisor but that she was given additional duties akin
to “leading hand”. Her employment was with ACS until
such time as she initiated a change to become an
independent contractor herself. Ms Spencer was claimed
to have approached the respondent company with the
proposal and supplied them with an “ABN number”. Her
reports to Ausclean Enterprises Pty Ltd and liaison with
management were initiated by her and Ms Spencer
submitted invoices to Mr Sica for payment. The argument
proffered by the respondent seemed to be that as its only
relationships were with independent contractors for the
provision of cleaning services there could not have been
an employment relationship with Ms Spencer. However,
if there was an employee-employer relationship, that
relationship could only have been with ACS. The
respondent’s position was not put in precisely these terms
but that seems to me to be the only way to interpret the
thrust of what was being submitted.
I accept Ms Spencer’s evidence that early in April her
role and status changed from that of cleaner to a more
supervisory position. I doubt whether it was designated
“supervisor” as such and consider that title was an
embellishment by Ms Spencer. However, it was clearly
more than a cleaner’s role that she was being asked to
fill. As Mr Sica stated, it was more likely that of “leading
hand”. Although the title is of little consequence, my
conclusion in this regard is based on the evidence provided
by Mr Sica that there was already a supervisors position
within the structure of the cleaning operation albeit that
it was within the ACS operation. Nevertheless I find that
Ms Spencer was asked to supervise and train other
cleaners, she had to travel to various locations and liaise
with the management of Coles. It was also the case that
her wage was increased and that there was a commitment
to pay her for petrol. Furthermore I accept that Ms Spencer
was in regular contact with Mr Sica although I consider
the frequency of this communication to have been
exaggerated. As to reports faxed to Mr Sica I consider
these to have been at Ms Spencer’s initiative but as a direct
consequence of the requirement for her to report to Mr
Sica. It is clear that he did not attempt to stop the practice
or in any way curtail her reporting to him. In all respects
Ms Spencer provided a direct link between the
management of Coles and the respondent company in
addressing issues concerning the standard of cleaning and
the attendances and performances of cleaners at the
Crosslands and Australind stores. Her involvement in
Busselton appears to have been somewhat less.
I accept the respondent’s evidence that Ms Spencer
initiated the move for her to work as an independent
contractor. She provided the ABN registration and sought
to develop her role in the respondents operation. It is
apparent that Mr Sica and Mr Sokil were happy to accept
this involvement until such time as they received invoices
from Ms Spencer. At this point they tried to revert to the
position that had prevailed previously, i.e. that Ms Spencer
was an employee of ACS. I do not accept that the
payments made by Ausclean Enterprises Pty Ltd were
either loans or amounts to be offset against wages from
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ACS. As the evidence shows, payments that were made
were based on the respondents assessment of the work
performed for it by Ms Spencer.
The fact of payments being made to Ms Spencer by
Ausclean Enterprises Pty Ltd and the direct relationship
between Ms Spencer and Mr Sica for the purpose of
undertaking cleaning services makes it clear the Ms
Spencer was not an employee of ACS. What then was the
character of the relationship between her and Ausclean
Enterprise Pty Ltd?
The legal character of that relationship is not determined
by the bald assertion that the respondent does not have a
payroll, that it only contracts with independent contractors
or that the applicant submitted invoices and proffered an
“ABN number”.
The High Court’s decision in Hollis v Vabu Pty Ltd [2001]
HCA 44 dated 9 th August 2001 shows that the
interposition of a corporate structure will have no effect
in securing a relationship of independent contractor and
principal if all of the other factors demonstrate an
employment relationship between the service provider
and the ultimate beneficiary of that service.
Considerations respecting economic independence and
freedom of contract are not determinative of the legal
character of the relationship. It is the totality of the
relationship which has to be assessed. This approach
subsumes the “control test” within the general
arrangements of contemporary working relationships.
Here the applicant is not providing skilled labour or labour
which required special qualifications. She would be
unable to make an independent career as a free-lancer or
to generate any “good will” as a cleaning “supervisor” or
“leading hand”. As was the case with bicycle couriers in
Hollis v Vabu Pty Ltd (op cit) the notion that somehow
she was running her own business is “intuitively unsound”
(op cit at paragraph 48).
The evidence showed that Ms Spencer had limited control
over the manner in which she performed her work.
Cleaning standards and control were closely monitored
by Mr Sica.
Ms Spencer did not present to Coles as the operator of a
separate entity. Quite the contrary she was identified as
Mr Sica’s on-site representative.
Apart from driving her own car to various locations where
cleaning contracts were being undertaken (and for which
she was to be reimbursed for fuel), Ms Spencer did not
provide any of her own equipment or material. She used
those already supplied and when replacements or repairs
were deemed necessary, that was arranged under Mr Sica’s
control and direction.
In all the circumstances of the relationship, the work
practices followed by Ms Spencer were those imposed
by the respondent company through Mr Sica. These
included not only the standards of cleaning but also the
level of payments (which were designated by the
principals), the times at which services were to be
rendered and processes by which staff were to be recruited
and designated as employees of specific corporate entities.
I am satisfied that the totality of the relationship was one
of a contract of service between Ms Spencer the employee
and Ausclean Enterprises Pty Ltd the employer. As such
the Commission has jurisdiction to consider the
substantive claim.
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2001 WAIRC 03733
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
HERMANN J A VAN TOBRUK II,
APPLICANT
v.
BURYMORE PTY LTD (ABN/ACN 720
855 490 060), RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
MONDAY, 3 SEPTEMBER 2001
FILE NO
APPLICATION 483 OF 2001
CITATION NO. 2001 WAIRC 03733

2001 WAIRC 03794
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
HERMANN J A VAN TOBRUK II,
APPLICANT
v.
BURYMORE PTY LTD (ABN/ACN 720
855 490 060), RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
WEDNESDAY, 19 SEPTEMBER 2001
FILE NO
APPLICATION 483 OF 2001
CITATION NO. 2001 WAIRC 03794
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_______________________________________________________________________________

Result

Result

Representation
Applicant
Respondent

Applicant
dismissed
compensation awarded

unfairly;

Mr Hermann JA Van Tobruk II on his own
behalf
No appearance

_______________________________________________________________________________
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Reasons for Decision.
(Given extemporaneously and subsequently
edited by the Commissioner)
This matter comes to the Commission pursuant to section
29(1)(b)(i) and (ii) of the Industrial Relations Act, 1979
(the Act). The applicant, Mr Van Tobruk II, was employed
by the respondent Burymore Pty Ltd, as a bar manager
from 8 September 2000 to 23 February 2001. He has
claimed 8 weeks compensation for allegedly being
dismissed unfairly on 23 February 2001; it being a
summary dismissal.
The application was made on 16 March 2001. No answers
were lodged by the respondent, even following requests
from the Commission. The matter was brought on for
conference pursuant to section 32 of the Act on 2 July
2001, 15 minutes prior to the conference the respondent’s
office advised the Commission that the respondent’s
principal was interstate due to a medical emergency and
unable to attend.
The matter was again listed for conference on 24 July
2001 at which time the respondent did not appear. The
matter was subsequently referred to hearing. The parties
were advised on 24 July 2001 by notice that the matter
would be heard on 3 September 2001.
At hearing there was no appearance by the respondent. I
have heard Mr Van Tobruk II give credible evidence in
relation to his dismissal, being that he was telephoned on
23 February 2001 and was advised without warning that
his employment would be terminated.
The test to be applied is that in Undercliffe Nursing Home
-v- Federated Miscellaneous Workers’ Union of Australia,
Hospital, Service and Miscellaneous, WA Branch 65
WAIG 385. On the evidence before the Commission I
find that the applicant has not been given a fair go all
round and hence has been dismissed unfairly.
The applicant provided pay advices, bank statements and
a separation certificate as evidence that he was employed
by the respondent and paid $1,000 per week. He does
not seek reinstatement and I find that it would be
impracticable to order reinstatement. He has also given
credible evidence of his gap in employment.
Given my findings in regards to reinstatement I would
order that Mr Van Tobruk II be paid an amount of $8,000
as and by way of compensation, being the loss the
applicant incurred while seeking to obtain new
employment.

Representation
Applicant
Respondent

Applicant
dismissed
compensation awarded

unfairly;

Mr H J A Van Tobruk II on his own behalf
No appearance

_______________________________________________________________________________

Order.
HAVING heard Mr H JA Van Tobruk II, on his own behalf
and in the absence of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations
Act, 1979, hereby—
(1) DECLARES that the applicant, H JA Van Tobruk II,
was unfairly dismissed by the respondent on the 23rd
day of February 2001.
(2) ORDERS that the respondent shall pay the applicant the sum of $8,000.00 by way of compensation.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.

2001 WAIRC 03876
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ANNA WELLINGTON, APPLICANT
v.
BUCKS CLEANING & PROPERTY
SERVICES, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
MONDAY, 10 SEPTEMBER 2001
FILE NO/S
APPLICATION 2157 OF 2000
CITATION NO. 2001 WAIRC 03876
_________________________________________________________________________

Result
Representation
Applicant
Respondent

Application upheld. Order issued.
Ms A Wellington in person
No appearance by the respondent

_________________________________________________________________________

Reasons for Decision.
(Given extemporaneously at the conclusion of the
proceedings, taken from the transcript as edited by the
Commission)
1. This is a claim pursuant to s 29(1)(b)(i) and (ii) of the
Industrial Relations Act, 1979 (“the Act”) by which Ms
Anna Wellington (“the applicant”) says she was unfairly
dismissed and also by the application seeks contractual
entitlements in respect of a fuel allowance. The respondent
has not appeared and the Commission has proceeded to
hear and determine the matter in the absence of the
respondent, being duly satisfied that it has had good and
proper notice of these proceedings, and no reason has
been shown why the matter should not proceed.
The Facts
2. The facts are relatively straightforward. The applicant
gave evidence that she commenced employment with the
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respondent as a cleaning supervisor on or about 9
November 2000. The applicant was employed on a casual
basis. She was initially paid the rate of $13.00 per hour
which rate of pay increased to $15.00 per hour. It is also
the case that apparently the Contract Cleaner’s Award
1986 (“the Award”) governed the applicant’s employment.
The applicant testified that she worked consistently in
the period from her commencement on or about 9
November 2000 through up to and including 22 December
2000 when she says her employment was brought to an
end summarily by the respondent.
It is the applicant’s evidence that she worked regularly
Monday through to Saturday each week. Her work hours
varied but the evidence was that the work was in the order
of six to eight hours per day subject to variation on request
by the employer. The applicant also testified that as a
supervisor she attended the respondent’s premises to collect
materials for cleaning duties and also to submit time and
wages records for work performed each week. The evidence
was also that her terms of employment were consistent with
a document shown to the applicant in her evidence, that
document dated 14 November 2000 bearing her signature
headed up “Conditions of Employment” which document
was annexed to the notice of answer and counter proposal
filed by the respondent on 4 January 2001.
For all present material purposes that document indicated
that employees are casually employed on call with no set
work times. The employer will pay taxation and
superannuation and it is specified in the document that
the employees will be paid every 14 days by cash or by
cheque. Employees would be covered by worker’s
compensation. The employer would provide all equipment
for all jobs and rates of pay set out for cleaners at $13.88
per hour and supervisors, of which the applicant was one,
at $15.00 per hour. Additionally, the document specified
an allowance of $40.00 per week which the applicant
said in her evidence was a fuel allowance paid each week
as a flat rate of pay, which allowance did not relate to
mileage in her vehicle used for the purposes of the
employment.
The applicant says that on 22 December 2000 she attended
the respondent’s office to hand in time sheets for that
week. The proprietor of the business, a Mr Reid, was
present along with apparently, another person. That other
person was introduced to the applicant as being a person
who apparently, on the evidence, would engage in further
supervision of the employees of the respondent. The
applicant testified that at that meeting, the respondent
accused her of performing less than satisfactorily and also
of wrongly claiming time on her time sheets, all of which
the applicant strongly denied.
The applicant’s evidence also was that some time prior
to that she had an absence for two or three days as a
result of a shoulder injury on or about 12 and 13 December
2000. The applicant’s evidence was that as a result of
that meeting, Mr Reid summarily dismissed her by using
words to the effect that “she was sacked or dismissed”.
The applicant’s evidence was that she had no doubt that
her employment was being brought to an end by the
respondent in circumstances that she strongly disagreed
with. The applicant’s evidence also was that at that same
meeting the respondent requested that she sign a piece of
paper to the effect that any payments made to her were in
full and final settlement of all moneys due, which the
applicant appeared to have refused to have done.
Also in evidence is exhibit A1 which were the applicant’s
wage and salary envelopes for the relevant period of the
employment, which do not include the final fortnight to
22 December 2000, in relation to which the fuel allowance
claim is concerned.
There is no evidence from the respondent, it having failed
to appear in the proceedings this morning. In the absence
of any evidence from the respondent, I am bound to accept
the applicant’s evidence unless I have formed the view
that it is inherently incredible, which I am not persuaded
it is. I therefore accept the applicant’s evidence in toto
and I find accordingly, based on my narration of the
evidence that I have just set out for the record.
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Conclusions
9. Accordingly, I turn to the applicant’s claim that she was
unfairly dismissed. I am satisfied on the evidence that
the applicant was employed on the terms and conditions
that she testified she was employed as a supervisor/cleaner
and that on or about 22 December 2000 her employment
was brought to an end summarily without any warning
whatsoever by the employer.
10. I accept the evidence of the applicant that she was not
counselled or warned about any concerns regarding her
work performance, and accordingly I am satisfied on the
basis of her evidence that she had an expectation of
ongoing employment and indeed had worked regularly
and continuously for the employer up to that date and
that she was indeed dismissed, although she was casually
employed. Moreover, I am satisfied on the evidence that
indeed she was unfairly dismissed in those circumstances.
11. In relation to the applicant’s claim for fuel allowance, I
am satisfied on the evidence, having regard to the contract
document which is set out in the respondent’s notice of
answer and counter proposal, identified by the applicant
in her evidence as headed up “Conditions of Employment”
and signed by her effective 14 November 2000, that she
did indeed have as a term of her contract of employment
with the respondent an entitlement to an allowance of
$40.00 per week for fuel, which allowance in my opinion
bears no relation to clause 19—“Fares and Travelling and
Transport” of the Contract Cleaners Award 1986 (“the
Award”) and therefore is a matter properly within the
Commission’s jurisdiction.
12. I am satisfied on the evidence that the applicant has been
denied her contractual entitlement to that allowance for
one week in the period commencing 10 November 2000,
in the sum of $40.00 and for a fortnightly period in the
fortnightly period commencing 11 December 2000, in
the sum of $80.00, making a total of $120.00.
13. In relation to the applicant’s claim for unfair dismissal, I
am, as I have said, satisfied that she was harshly,
oppressively and unfairly dismissed. The applicant does
not seek reinstatement, rather seeks compensation as she
is now employed, as she told me on her evidence. I am
satisfied the applicant has sought, but has not been
successful in obtaining other employment since she was
dismissed on or about 22 December, 2000.
14. However, I note for the purposes of the record that from
the respondent’s notice of answer and counter proposal
it appears more likely than not that the respondent
company ceased to trade in or about mid February 2001,
and I find accordingly.
15. On the basis of my findings and my conclusions, I am
satisfied that the applicant should be compensated for
the unfairness of her dismissal. In my view, having regard
to the circumstances of the respondent as recorded in the
papers before the Commission, it would be fair and
equitable to compensate the applicant in money terms
for the period from the date of her dismissal to in or about
mid February 2001 at an average weekly earnings rate
which, from the records tendered in exhibit A1, appears
to be approximately $375.05 per week or thereabouts.
16. Accordingly, taking approximately a ten week period to
mid February, I award compensation in the sum of
$3,750.00 payable by the respondent within seven days
hereof. Secondly, I award the applicant contractual
entitlements in the sum of $120.00 reflecting the payment
of fuel allowances due but not paid to the applicant in the
period that I have specified in my findings. Additionally,
that sum will be due and payable by order of the
Commission within seven days.
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2001 WAIRC 03818
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FILE NO/S
APPLICATION 2157 OF 2000
CITATION NO. 2001 WAIRC 03818

Result
Representation
Applicant
Respondent

1.

Application upheld. Order issued.
Ms A Wellington in person
No appearance by the respondent

_________________________________________________________________________

Order.
HAVING heard Mr A Wellington on her own behalf and there
being no appearance by the respondent, the Commission, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby—
1. DECLARES that Ms Anna Wellington was harshly,
oppressively and unfairly dismissed from her employment, as a cleaner supervisor, by the respondent
on or about 22 December 2000.
2. DECLARES that the reinstatement of Ms Wellington is impracticable;
3. ORDERS the respondent to pay to Ms Wellington
compensation in the sum of $3,750.00 less any amount
payable to the Commissioner of Taxation pursuant to
the Income Tax Assessment Act 1936 and actually paid
within 7 days of the date of this order.
4. ORDERS the respondent to pay to Ms Wellington
the sum of $120.00 as a denied contractual benefit
less any amount payable to the Commissioner of
Taxation pursuant to the Income Tax Assessment Act
1936 and actually paid within 7 days of the date of
this order.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.
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3.

Reasons for Decision.
By this application pursuant to s 44 of the Industrial
Relations Act 1979 (“the Act”) the applicants are in
dispute with the respondent in relation to terms and
conditions of employment to apply at a salt production
and processing business previously operated by another
employer, Cargill Salt (“Cargill”), recently acquired by
the respondent. The applicants seek an order that the
previous award having application, that being the Cargill
Australia Ltd—Salt Production and Processing Award
1988 (“the Cargill Award”) apply to the respondent, by
reason of there being an alleged transmission of business.
The applicants also seek interim relief of that kind,
pending the ultimate determination of this matter by the
Commission, if that becomes necessary.
The respondent strongly opposed the applicants’ claim
for interim orders, which issue the Commission deals with
in these reasons.
A compulsory conference was convened by the
Commission. The parties were directed to confer as to
the matters in dispute between them. At the conclusion
of the compulsory conference, the parties were invited to
file further written submissions in relation to the issue of
interim orders. The parties did so.

Brief Facts
4. To the extent that it is before the Commission at this stage
of the proceedings, the factual background can be shortly
stated. Employees of Cargill, along with the applicants,
were notified on or about 20 July 2001 that the respondent
was purchasing the assets of Cargill. The employees and
the applicants were advised at that time, that all Cargill
employees would be offered employment with the
respondent on completion of the sale transaction.
Employees would be given a choice of employment
regulation either between a contract of employment
“underpinned” by the terms of the Dampier Salt Award
1990 (“the Dampier Award”) or an individual workplace
agreement under the Workplace Agreements Act 1993.
The respondent submitted that at the time of discussions
with employees of Cargill, it was made clear that the
respondent was purchasing the assets of Cargill and not
it as an ongoing business. Changes would be made to the
running of the operation and the organisation of work.
5. The Cargill employees were also notified by Cargill that
they would, in accordance with the relevant provisions
of the Cargill Award, be paid a redundancy payment on
the termination of their employment, irrespective of
whether they took up employment with the respondent
or not. I should say that this was the description of the
payment to be made to employees. Whether indeed in
the circumstances of the transaction, the employees who
accepted employment with the respondent were truly
redundant, is in issue in these proceedings. I note the
provisions of clause 34—Redundancy of the Cargill
Award, that, for its purposes, dismissals for or arising
out of a merger or take-over, are deemed to constitute
“redundancy” for the purposes of entitlements under that
clause. It seems to be an open question in my view,
whether the transaction effected, was or could reasonably
be described as a “take-over”, at least in so far as that
concept is understood under the Corporations Law.
However, it is not necessary to decide any of these issues
at this juncture.
6. It is also not entirely clear from the material before the
Commission at this stage, whether the “transferring
employees” actually had their contracts of employment
terminated by Cargill before being offered and accepting
employment by the respondent or whether their
employment with Cargill came to an end by agreement
on the acceptance of offers of employment by the
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respondent. This seems to me to also be a material issue
as to whether there has been a transmission of business.
7. It is common ground that some 60 odd of the 80 Cargill
employees accepted employment with the respondent,
most of whom elected to have their employment
“underpinned” by the Dampier Award. I pause to observe
that from the offer of employment documents before the
Commission, it is not readily apparent how this
arrangement could be readily enforceable as a matter of
law. There is no express incorporation by reference, of
the terms of the Dampier Award into the contract
documents. However, the respondent assured the
Commission that this would be remedied and indeed has
foreshadowed an application to extend the terms of the
Dampier Award to the new operation at Port Hedland, to
remove any doubt. This is because in my opinion, it is at
least strongly arguable that the Dampier Award has no
application to the relevant employees in Port Hedland,
hence those employees being presently award free.
Contentions
8. The applicants in summary, submitted that interim orders
extending the Cargill Award to the respondent, on its
acquisition of the assets of Cargill, should be made
because—
(a) there is a serious issue to be determined as to whether
there has been a transmission of business;
(b) there is no award presently having application to the
relevant employees; and
(c) the Act requires the Commission act according to
equity and good conscience and the interim orders
sought are consistent with this.
9. The respondent, in summary, submitted in relation to the
claim for interim relief that—
(a) there is no substantial case to be determined;
(b) that the detriment to the respondent, if an interim
order was made, would out way any detriment to
the applicants if it were not made;
(c) that any interim order made would have consequences that would generally be irreversible;
(d) that the application was not promptly made relative
to the time of the acquisition of the Cargill operation by the respondent; and
(e) ss 26(1)(a), (c) and (d) (where relevant) militate
against the grant of interim relief.
10. The applicants submitted that the scheme of the Act is
such that in the main, awards of this Commission operate
by common rule, in which event situations such as the
present generally do not arise. However, in the present
circumstance, there is an enterprise specific award, which
clearly, the Act does not extend to the respondent by its
terms, in contrast to for example, s 149(1)(d) of the
Workplace Relations Act 1996 (Cth) (“WRA”), in relation
to successors, assignees or transmittees of a business or
part of a business. The applicant therefore submitted that
employees of a vendor, who transfer to a purchaser in
such circumstances of a transmission of business, stand
to suffer a detriment.
11. It was submitted that in this case, there was really no
genuine redundancy because the employees who
transferred to the respondent effectively continued
working in much the same manner as they had done
previously by Cargill, and work in the production and
harvesting of salt was continuing. Whilst the employees
who transferred to the respondent would receive the same
hourly rate of pay, housing and housing allowances as
provided by Cargill, it was submitted there were some
differences between the awards detrimental to the
employees. The applicant also submitted that it would be
doing equity and good conscience for there to be the
issuance of interim orders, to preserve the employment
conditions existing prior to the sale, pending the hearing
and determination of final relief.
12. The respondent argued that there was no substantial case
to be determined as at all material times, the relevant
employees were fully aware of the arrangements to be
put in place. The employees took advantage of the
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substantial “redundancy” payments to be made and were
advised by the respondent that it was offering new
positions with it on different terms and conditions to those
applying to Cargill. Changes would be made to the
running of the business. The submission was that if
interim relief was granted, employees who accepted
employment with the respondent, having received
substantial “redundancy” payments under the Cargill
Award, would be unjustly enriched. It was said that these
payments were to compensate for the loss of employment
with Cargill.
13. The respondent also submitted that it would suffer
significant detriment if an interim order was made,
substantially greater than that any detriment caused to
the applicants by not granting interim relief at this stage
of the matter. It was said that the respondent has incurred
significant costs in establishing payroll and other systems
at Port Hedland, to operate in accordance with the
Dampier Award. Further, it was said that there are
significant differences between the Dampier Award and
the Cargill Award that would impose operational burdens
on the respondent. The respondent also submitted that
the grant of interim relief would establish a practically
irreversible set of benefits for the employees and that
would be unfair upon the respondent. It was also
submitted that the applicants were less than prompt in
bringing the present application.
Consideration
14. The Cargill Award is an enterprise specific award which
had application to the operations of Cargill and the unions
named in the award, at Port Hedland. It is not a common
rule award having application to the salt production and
processing industry throughout this State. The Cargill
Award does not contain any provisions in relation to
transmission of business, save for reference to long service
leave in clause 18.
15. The Dampier Award is also an enterprise specific award
having application to the respondent and the named
unions, in the area occupied and operated upon by
Dampier Salt Ltd—Dampier and Lake MacLeod
Divisions, and is restricted in its operation to the area of
the State between the 18th and 26th parallel of south
latitude.
16. The respondent relied upon a number of authorities in
relation to what it submitted should be the relevant tests
as to whether an interim order should issue. I note
however, that the authorities referred to and relied upon
by the respondent are those relating to proceedings
pursuant to s 66 of the Act. A different statutory scheme
exists under ss 32 and 44 of the Act, in relation to the
Commission’ powers to issue interim orders at the
conciliation stage of a matter. Specifically, for present
purposes, s 44(6) relevantly provides as follows—
“(6) The Commission may, at or in relation to a conference under this section, make such suggestions
and give such directions as it considers appropriate
and, without limiting the generality of the foregoing
may —
(a) direct the parties or any of them to confer with
one another or with any other person and
without a chairman or with the Registrar or a
Deputy Registrar as chairman;
(b) direct that disclosure of any matter discussed
at the conference be limited in such manner
as the Commission may specify;
(ba) with respect to industrial matters, give such
directions and make such orders as will in the
opinion of the Commission—
(i) prevent the deterioration of industrial
relations in respect of the matter in
question until conciliation or arbitration has resolved that matter;
(ii) enable conciliation or arbitration to
resolve the matter in question; or
(iii) encourage the parties to exchange or
divulge attitudes or information which
in the opinion of the Commission
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would assist in the resolution of the
matter in question;”
It is trite to observe that orders of the kind contemplated
by s 44(6) (ba) are in the nature of an interim measure:
Registrar v AMWSU (1989) 69 WAIG 1954. Furthermore,
without wanting to in any way delineate the circumstances
in which such orders will be made by the Commission,
nor to conclusively determine the appropriate tests to
apply, it is clear that the Commission, as a pre-requisite
to making such an order, needs to form an opinion as to
the matters set out in sub paras 44(6)(ba)(i)-(iii). That
will involve the exercise of a discretion by the
Commission, having regard to the particular
circumstances of the industrial matter or industrial dispute
before it. For example, obvious occasions where this
discretion may be exercised is in the event of industrial
action or where circumstances are such that it is
appropriate to order that the “status quo” apply, pending
the determination of the matter, to prevent any further
deterioration in industrial relationships between parties
to proceedings.
There is nothing before the Commission, at least at this
stage of the matter, to indicate that there is any immediate
prospect of a deterioration in the industrial relationship
between the parties in the workplace. The submission of
the respondent was that employees, who transferred to it
from Cargill, are working normally in accordance with
their contracts of employment.
Moreover, the statutory scheme contained in the Act, is
in contrast with that applying under the WRA, and for
example in New South Wales, under Part 8 of the
Industrial Relations Act 1996 (NSW). The legislature in
this State, has not introduced provisions into the Act to
provide for the transmission of entitlements and industrial
instruments, on the transfer of a business. In my opinion,
this, along with the relevant factors I am obliged to take
into account in sub paras 44(6)(ba)(i)-(iii) of the Act,
militates against the applicants in their claim for interim
relief.
I have considered all of the submissions and materials
before the Commission, which at this stage of the
proceeding are necessarily less than extensive. I am not
persuaded on balance, that the applicants have established
a case for interim relief of the kind sought. However, my
decision in relation to this interim application should not
be taken as an expression of any view as to whether final
relief should be granted, in light of a full consideration
of all of the relevant evidence and issues, at a later stage.
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Order.
WHEREAS on 7 August 2001 the applicants commenced proceedings pursuant to s 44 of the Industrial Relations Act 1979
(“the Act”) for a compulsory conference.
AND WHEREAS on 24 August 2001 the Commission convened a compulsory conference pursuant to s 44 of the Act.
AND WHEREAS the background to the dispute and the
issues in controversy are set out in reasons for decision of the
Commission dated 11 September 2001 in relation to a claim
by the applicants for interim relief.
AND WHEREAS at the conclusion of the compulsory conference on 24 August 2001 the parties were directed to confer
in relation to employment arrangements at the respondent’s
operations at Port Hedland.
AND WHEREAS the Commission has received copies of
correspondence between the parties dated 6, 7, 10, and 11
September 2001 outlining, regrettably, various difficulties the
parties are having in making arrangements to meet to confer
on the issues the subject of these proceedings.
AND WHEREAS it is the view of the Commission that representatives of the parties confer at the location of the
operations in dispute that being Port Hedland, with the matter
of whom should attend and by which means those attendances should be effected, i.e. in person or telephonically or
otherwise, is a matter for the parties.
NOW THEREFORE the Commission, having regard for the
public interest and the interest of the parties directly involved
and to prevent any further deterioration in industrial relations
in respect of the matters in question and pursuant to the powers vested in it by the Act hereby orders—
(1) THAT the parties to the herein proceedings confer
in relation to the matters the subject of this dispute
at the respondent’s Port Hedland site on Friday 21
September 2001 at 10:00am.
(2) THAT the parties report back to the Commission the
outcome of their discussions referred to in para 1 of
this order by no later than 4.00pm Monday 24 September 2001.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.
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Order.
HAVING heard Mr M Llewellyn on behalf of the applicants
and Mr T Lucev of counsel and with him Mr H Downes of
counsel on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders—
1. THAT the memorandum of matters for hearing and
determination dated 5 September 2001 in the herein
matter be and is hereby revoked.
2. THAT the Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of Workers,
Western Australian Branch, the Construction, Mining, Energy Timberyards, Sawmills and
Woodworkers Union of Australia, Western Australian Branch, the Communications, Electrical,
Electronic, Energy, Information, Postal, Plumbing
and Allied Workers Union of Australia, Engineering
and Electrical Division, WA Branch and the Transport Workers’ Union of Australia, Industrial Union
of Workers, Western Australian Branch be and are
hereby joined as applicants to the herein application.
3. THAT the applicants file and serve any witness statements upon which they intend to rely including any
annexed documents referred to by the witnesses by
24 September 2001.
4. THAT the respondent file and serve any witness statements upon which they intend to rely including any
annexed documents referred to by the witnesses by
8 October 2001.
5. THAT the applicants and the respondent file and
serve any witness statements in reply by 17 October
2001.
6. THAT the applicants and the respondent file and
serve a list of documents upon which they intend to
rely, which documents are not annexed to their witness statements, by 24 September and 8 October
2001 respectively.
7. THAT the applicants and the respondent give notice
to one another of witnesses in respect of whom witness statements have been filed, that they require for
cross examination by 19 October 2001.
8. THAT the applicants and the respondent file and
serve an outline of submissions by no later than 3
days prior to the date of hearing.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.
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Reasons for Decision.
Mr Booth was employed by the respondent as a trainee
landscaper commencing in January or February 2000.
He claims that he was dismissed on Monday,
25 September 2000.
Mr Booth’s evidence is that he arrived at work at 7:00am
on that day. He states that he was asked by the proprietor
of the respondent, Mr Stephenson, to build a retaining
wall that day. Mr Booth refused to do so because his
back was sore from having completed a retaining wall
the previous Friday. He stated that his back was sore and
asked Mr Stephenson how his back was. His evidence is
that Mr Stephenson replied that if Mr Booth was not
prepared to start the wall he should leave and not come
back. Mr Booth states that he then telephoned his wife
and also telephoned the union. He states that he then
showed Mr Stephenson his union membership ticket upon
which Mr Stephenson expressed surprise, and some panic,
and told Mr Booth that “if the union was involved they
would only get you another week’s pay”. Mr Stephenson
said that he would not be able to have Mr Booth back if
he was a union member. Mr Booth’s evidence is that Mr
Stephenson said that Mr Booth should go and become a
ticket conductor on a bus or a pin-up boy. Mr Booth said
that Mr Stephenson was childish and Mr Stephenson
agreed. Mr Booth then left the site.
Mr Stephenson’s evidence is somewhat different. He
states that at approximately 8:15am on the Monday he
spoke to Mr Booth who was unloading the truck. There
were several other employees present. Mr Booth informed
Mr Stephenson that it was his intention to take the truck
back to the job location of the previous Friday in order to
collect the blocks remaining on the site. Mr Stephenson
asked why the blocks had not been brought back on the
truck when the job was completed and Mr Booth stated
there was not enough room. There was a heated
discussion between them and Mr Stephenson recalls Mr
Booth saying “that if I no longer, you know, wanted him,
and he grabbed his gear and off” (transcript p.48). Mr
Booth grabbed his gear from the truck and Mr Stephenson
stated to him that due to Mr Booth’s unhappiness it might
be in his best interest to leave. At that point Mr Booth
stormed off. He returned and threatened to bring in the
union. He then took the work mobile telephone and made
a telephone call. After that, Mr Booth went home.
Under cross-examination, Mr Stephenson indicated
that Mr Booth had said that he was not going to build
any more walls. However, Mr Stephenson maintained
that he did not mention building walls to Mr Booth
on that day. While there was a wall to be built, it did
not have to be done that day. The issue for Mr
Stephenson became Mr Booth’s abuse of Mr
Stephenson at the time that he indicated he was
leaving. That abuse showed no respect and had taken
place in front of other employees. Mr Stephenson
agreed that he did refer to Mr Booth becoming a ticket
conductor or a pin-up boy. After Mr Booth indicated
he was leaving, Mr Stephenson stated that he had got
to the point of Mr Booth not coming back.
The Commission also heard evidence from Mr Fitch. Mr
Fitch is one of the employees who was present for most
of their discussion. Mr Fitch struck me as a person who
was relatively disinterested in the matter and while I accept
that Mr Fitch has been an employee of Proscape for some
years, the answers he gave to the various questions put to
him suggested to me that he was a witness who was careful
about ensuring that he spoke truthfully. His evidence is
that he saw Mr Stephenson go to Mr Booth and heard
them have an argument. He believed the argument was
about why Mr Booth had not brought back the unused
blocks at the end of the job on Friday. He observed Mr
Booth being quite upset and heated. He heard Mr Booth
saying that he was leaving, and that he had had enough
and he heard Mr Stephenson say that if that was the case
he should go and that would probably be for the last time.
Mr Fitch saw Mr Booth hand in his gear, leave and then
return. He heard Mr Booth mention the union and saw
Mr Stephenson walking away.
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Mr Fitch’s assessment is that both Mr Booth and Mr
Stephenson became heated towards the end of their
discussion. Mr Booth did say that he would not build
any more walls because his back was sore and asked about
Mr Stephenson’s back. He does not recall hearing
Mr Stephenson directing Mr Booth to go home.
Importantly, however, Mr Fitch’s evidence is that the truck
was to be used to build a wall on the Monday. That is
why it was not available to return to the Friday job to
collect the unused blocks. Further, Mr Fitch’s evidence
is that the wall was in fact built that day. This evidence is
in marked contrast to the evidence of Mr Stephenson that
he did not mention building a third wall to Mr Booth that
day, “there was no going out and doing it that day”
(transcript p. 36) and that the wall would not have been
started for a few days.
On balance, I am therefore less inclined to accept Mr
Stephenson’s evidence regarding what was said that
Monday morning. Certainly Mr Stephenson asked
Mr Booth why the unused blocks had not been brought
back and I accept Mr Fitch’s evidence that Mr Booth
became upset and heated. I find it more likely than not
that Mr Stephenson also became heated. Mr Stephenson
admits that at times he and Mr Booth “bristled”. I also
find it is more likely than not that Mr Stephenson did say
to Mr Booth that he wanted Mr Booth to build a third
wall that day. That would explain why Mr Booth
mentioned his sore back. It is also quite consistent with
Mr Fitch’s evidence that the building of the wall was
commenced that day. I find it more likely than not that
Mr Stephenson stated that he wanted Mr Booth to build a
third wall, and that Mr Booth refused.
I find that it is also likely that Mr Booth’s refusal did lead
to Mr Stephenson giving him an ultimatum to do the job
or leave. I note Mr Fitch does not recall that happening.
However, in the context of the heated discussion between
Mr Stephenson and Mr Booth, where Mr Stephenson was
upset with Mr Booth not having brought back the unused
blocks, and Mr Stephenson’s view that Mr Booth had
simply not cared whether or not they were brought back,
I find on balance that is what occurred. It is consistent
with the deteriorating relationship between the two which
saw Mr Booth abusing Mr Stephenson and led Mr
Stephenson towards the end of the conversation to say to
Mr Booth that he should get a job as a pin-up boy or a
ticket collector.
The issue is whether or not Mr Booth was dismissed. I
have little doubt that the words used did amount to a
dismissal. Mr Booth was given an ultimatum and upon
his refusal to build another wall he was to leave. Even
Mr Stephenson’s evidence that Mr Booth had indicated
before that he was leaving the worksite and that this
occasion was one too many leads to the conclusion that
he dismissed Mr Booth. As I understand it, Mr
Stephenson was no longer going to accept Mr Booth
leaving or saying he was leaving. Further, Mr Stephenson
believed that Mr Booth’s abuse of him that morning
exceeded the usual level of language they each used to
the other on previous occasions. I therefore conclude
that Mr Booth was dismissed that morning.
The claim before the Commission is that the dismissal
was unfair. I do not reach a conclusion on the claim
without hesitation. It has necessitated a close reading,
and re-reading, of the transcript. I have reached my
conclusion for the following reasons.
Mr Stephenson summed up the essence of his position
as:
“It was - - it got to the stage where, because of direct
abuse to the employer in an open forum on a number
of occasions - that being the final one - it got to the
thing where when the employee said that he was leaving, the employer accepted that as being the final
situation.”
(transcript p.122)

14 Therefore, I turn to consider Mr Booth’s behaviour
towards Mr Stephenson that morning. Mr Booth does
not give evidence of the language he used towards Mr
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Stephenson. Mr Fitch’s evidence is that the language
used by Mr Booth was more that the usual swearing. It
was “… pretty foul”. Not just swearing, which is probably
a general thing in the workplace, but, you know, actual
swearing - names and things like that” at Mr Stephenson
(transcript p.93). I accept Mr Fitch’s evidence.
While an employee’s abuse of his or her employer may
be a ground for dismissal, much depends upon the context.
Where as here, it appears that the behaviour of the
employee is matched by the behaviour of the employer,
it is more difficult to conclude that dismissal of the
employee for that behaviour is fair. Mr Stephenson
himself became heated towards Mr Booth that morning
and saying to Mr Booth that he should get “a job as a
pin-up boy or a ticket collector” (a reference in part
apparently to Mr Booth regularly attending a gymnasium)
was itself hardly appropriate language from an employer.
It appears that the relationship between Mr Booth and
Mr Stephenson had involved each using language towards
the other previously. If so, there is no suggestion that Mr
Stephenson warned Mr Booth not to act in that manner
in the future. Further, there is evidence that Mr
Stephenson has used bad language to his employees
himself even if, as Mr Fitch states (transcript p. 92), it is
not on a regular basis.
I am reluctant to conclude that Mr Booth’s language on
that day constitutes a complete defence to the claim of
unfair dismissal. As Malcolm CJ observed in Re Railway
Appeal Board (1999) 21 WAR 1 at 21 insulting or
objectionable language may constitute misconduct
depending on the standards of conduct and language used
in everyday intercourse at that workplace and accounting
for the “give and take” atmosphere of the modern
workplace. Mr Booth’s language towards Mr Stephenson
was wrong and excessive. However, Mr Stephenson is
not blameless and his insulting words to Mr Booth
strongly suggests that Mr Booth’s language towards him
did not warrant his dismissal for that reason. His language
on that day might have warranted a reprimand. If the
evidence was that Mr Booth had been told that such
language was unacceptable and he had repeated the
language, then a different conclusion might be warranted.
Mr Stephenson also justifies what occurred on the basis
that Mr Booth had left the job early on previous occasions
and his statement that morning that he was leaving was
one further occasion, and one too many. This submission
appears mainly to refer to occasions when Mr Booth left
work at 4:00pm to attend a gymnasium for his back or
for family reasons. Mr Fitch’s evidence is that jobs
occasionally had to be re-scheduled for these reasons.
There is no credible evidence that Mr Booth had gone
home on other occasions, even from Mr Stephenson’s
cross-examination of Mr Booth. This evidence is to be
seen in the context that when Mr Booth had been
employed he had been quite open and honest about his
bad back and his wish to learn a new vocation where his
back would not be at risk. His condition is amply
supported by the medical references tendered during the
hearing. Mr Stephenson employed Mr Booth as a trainee
landscaper with that knowledge. His leaving a job at
4:00pm in order to attend a gymnasium for that reason
appears less of an issue in that context. Further, and
importantly, if Mr Stephenson had reached the conclusion
that the occasions when Mr Booth did leave the job for
that reason, or for other family reasons, was unacceptable,
fairness would oblige him to inform Mr Booth of that
and warn him that it was not to occur again. Mr
Stephenson acknowledges “that it was never mentioned
as being part of any unsatisfactory work or reason for
dismissal” and therefore I do not find it justification for
the dismissal which occurred.
I accept that Mr Stephenson believed that Mr Booth was
wrong not to have brought back the unused blocks when
he left the job on the preceding Friday. He maintains
there was enough room on the truck to do so. Mr Booth
maintains that there was not enough room to do so safely.
The statement of Mr Dunstone (exhibit B) which was
accepted into evidence by the Commission over the
objection of Mr Llewellyn, does not address the issue of
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room on the truck. However, I think the real reason why
the blocks were not returned with the truck that Friday
afternoon became apparent from the question
Mr Stephenson put to Mr Booth about that part of Mr
Dunstone’s statement where he asked Mr Booth: “What
about the blocks?” and Mr Booth replied:
“I wasn’t taking them back, Mark. I didn’t have the
use of a fork-lift and I was not manually physically
strong enough or fit enough to do that, and I wasn’t
going to do it, no.”
(transcript p.26)
19 Mr Booth’s answer suggests that the reason he did not
bring back the blocks had more to do with the physical
lifting of the blocks rather than the issue of room and
safety on the truck. I find it likely that there was enough
room on the truck. The issue was the lifting of the pallet
of unused blocks.
20 Mr Booth maintained that he had not been told of the
availability of a forklift from a neighbouring hire firm.
Mr Dunstone was not called to give evidence and his
knowledge of the availability of a forklift remains
unknown. However, I note that even if a forklift was
available from a neighbouring hire firm, Mr Stephenson
himself did not see the failure to bring back the blocks as
warranting Mr Booth’s dismissal because, as I find, he
proceeded to ask Mr Booth to build another wall. Even
in these proceedings Mr Stephenson does not expressly
rely on Mr Booth’s failure to bring back the blocks as a
reason in itself why his dismissal was fair. Rather it forms
part of the background. Therefore, on the evidence before
me, it would not be fair to justify Mr Booth’s dismissal
by reference to the failure to bring back the blocks the
previous Friday.
21 That is not to say that Mr Booth is blameless for what
occurred that Monday morning. His language towards
Mr Stephenson that morning was wrong. His manner of
refusing to build another wall suggests he became upset
quickly. Mr Booth presented in court as a person who
might become upset easily. It was apparent in his
presentation when cross-examined by Mr Stephenson.
Nevertheless, the fairness of the dismissal is to be assessed
on the whole of what occurred. On balance, I find that
whether the dismissal was unfair turns upon
Mr Stephenson’s request that Mr Booth build a wall that
day and Mr Booth’s refusal to do so. I appreciate Mr
Stephenson’s evidence that he was merely trying to find
work for Mr Booth to do, however given that his
employment included consideration of his back, Mr
Booth’s refusal was reasonable. While in relation to
operational matters a direction to an employee must be
both lawful and reasonable, I would be surprised if it
was reasonable to request Mr Booth to build a third wall,
even if the walls were not high walls, given that he was
employed on the understanding that he had a bad back.
22 The question of fairness involves a balance of all of the
evidence. Mr Booth had not been given any warnings
about his performance or attitude at work. Apart from
his leaving work to attend a gymnasium he was regarded
as a satisfactory employee. His language towards his
employer on the Monday morning was wrong, but in a
context where the employer has not set a standard in the
workplace, that incident does not warrant dismissal. Mr
Booth’s failure to bring back the unused blocks did not
warrant Mr Booth’s dismissal.
23 That balance also takes into account Mr Stephenson’s
evidence that he believed Proscape had been “looking
after [Mr Booth] at all times and giving him work, mainly
because of his family situation and trying to work around
his back problem” (transcript p.49). However, for the
above reasons, I find that the events of the morning do
constitute an unfair dismissal.
24 The Commission considers whether or not to order
that Mr Booth now be reinstated in his employment.
Neither Mr Stephenson nor Mr Booth see
reinstatement as practicable and I respectfully agree
with their views. Accordingly, I find that
reinstatement is impracticable.
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25 In relation to compensating Mr Booth for the unfair
dismissal, his loss is to be assessed as the wages he would
have earned had he not been dismissed for as long as he
is likely to have remained in employment, less whatever
he has earned, or should have earned had he actively
sought alternative employment, in the meantime, provided
it does not exceed 6 months’ remuneration. On the
evidence, I cannot with confidence conclude that Mr
Booth would have remained in employment for any
considerable period of time after the incident on the
Monday. I note Mr Booth’s evidence that he was happy
in the job and liked the diversity of tasks. I also have had
regard for Mr Llewellyn’s reference to Mr Fitch’s evidence
that there has been work for 4 employees in the field since
September last year (transcript p.102). Nevertheless, I
am left with the distinct impression that Mr Booth’s
attitude towards Mr Stephenson, and Mr Stephenson’s
view of Mr Booth, means that the employment
relationship is unlikely to have lasted. Mr Stephenson’s
evidence on this issue suggests that he is of the view that
the working relationship between them had broken down
“some weeks before” (transcript p. 41). This is not
inconsistent with the submission of Mr Llewellyn that
the relationship had soured and changed earlier, at the
time Mr Booth disposed of his car.
26 There is also some evidence which I accept that the work
for Mr Booth was becoming spasmodic. In particular,
Mr Stephenson’s evidence was that the landscaping work
was reducing in favour of the African thatch work (“which
was probably 90 per cent of our work from then through
till Christmas”) which might require employees to go to
the country. Mr Booth was not available to go to the
country, and on some days would not want to work a full
day in order to do therapy for his back, and while that is
not a criticism of Mr Booth, it is a fact which limited the
work he was able to do. Further, the range of work in the
industry of landscape gardening for Mr Booth to do was
limited. Mr Stephenson described the work Mr Booth
eventually was doing was “one-dimensional sort of work”
(transcript p.40). He had been concentrating on Mr Booth
doing limestone work and the wall he had completed the
previous Friday had been largely to ensure that Mr Booth
had continuity of work (transcript p.41, 42).
27 That evidence, together with my impression that the
working relationship between Mr Stephenson and Mr
Booth had deteriorated, even if it was due in part to
Mr Stephenson’s requests for Mr Booth to build walls,
leads me to conclude that it is unlikely that Mr Booth
would have remained at Proscape for any considerable
time had the events of the Monday morning not occurred.
28 It is not entirely clear how much longer Mr Booth’s
employment would have lasted. Mr Stephenson’s
evidence does not suggest that there would have been no
further work for Mr Booth once he refused the third wall.
Rather, there would have been “mulching and jobs like
that, and they only come up sort of more and more on a
daily basis” (transcript p.50). I would be surprised if
there would have been continuing work for Mr Booth,
had the events of that Monday not occurred, for more
than a week or two before Mr Booth would have been
laid off. In my assessment therefore, Mr Booth’s loss,
including a period of notice taking into account that he
commenced in January or February 2000, is the wages
he would have earned for a further three weeks of
employment. It is not suggested that Mr Booth did not
actively seek alternative employment during that time.
A Minute of Proposed Order now issues which requires
Proscape to pay Mr Booth a sum of money equivalent to
the wages he would have earned for that period of time
as compensation for the dismissal which occurred.
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2001 WAIRC 03920
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS
COMMISSION
PARTIES
THE AUSTRALIAN WORKERS’
UNION, WEST AUSTRALIAN
BRANCH, INDUSTRIAL UNION OF
WORKERS, APPLICANT
-vPROSCAPE, RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
FRIDAY, 5 OCTOBER 2001
FILE NO
CR 265 OF 2000
CITATION NO. 2001 WAIRC 03920
____________________________________________________________________________

Result
Representation
Applicant
Respondent

Application alleging unfair dismissal
granted.
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WHEREAS the Commission while issuing this Order of
cancellation has decided that there should be finality in the
matter and for that reason has decided that if the Applicant
does not advise the Commission of the disposition of the application by 30 October 2001 the matter will be listed to show
cause why it should not be dismissed for want of prosecution.
NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979, the Commission, hereby
orders—
1. THAT Application No. 1354 of 2000 Citation No.
2001 WAIRC 03888 be, and is hereby, cancelled.
2. THAT the Applicant is required to advise the Commission of the disposition of the Application by 30
October 2001 failure to do so will result in the matter being listed for the Applicant to show cause why
the Application should not dismissed for want of
prosecution.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

Mr M. Llewellyn
Mr M. Stephenson

_______________________________________________________________________________
Order.
HAVING HEARD Mr M. Llewellyn on behalf of the applicant and Mr M. Stephenson on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby—
(1) DECLARES THAT:
(a) Joel Booth was unfairly dismissed by Proscape
(b) Re-instatement is impracticable.
(2) ORDERS that Proscape forthwith pay Joel Booth a
sum equal to 3 weeks’ wages as compensation for
the dismissal which occurred.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

2001 WAIRC 03937
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
JEREMY
ROBERT
PARKER,
APPLICANT
v.
AURORA GOLD LTD (ACN 006 568
850), RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
WEDNESDAY, 10 OCTOBER 2001
FILE NO
APPLICATION 127 OF 2001
CITATION NO. 2001 WAIRC 03937
_______________________________________________________________________________

PROCEDURAL DIRECTIONS
AND ORDERS—
2001 WAIRC 03952
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
MARK DEAN MALLAND, APPLICANT
v.
AUSTRALIAN CAPITAL EQUITY
PTY LTD, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
THURSDAY, 11 OCTOBER 2001
FILE NO
APPLICATION 1354 OF 2000
CITATION NO. 2001 WAIRC 03952
_______________________________________________________________________________

Result

Result
Representation
Applicant
Respondent

Direction issued
Mr D Heldsinger of Counsel and with
him Ms S Holgate of Counsel
Mr S Ellis of Counsel and with him Mr
D Fletcher of Counsel

_______________________________________________________________________________

Direction.
THE Commission, having heard Mr D Heldsinger of counsel
on behalf of the applicant and Mr S Ellis of counsel on behalf
of the respondent, and having determined that the following
orders and directions were necessary and expedient for the
just hearing and determination of the matter, it is this day, the
10th day of October 2001, ordered and directed as follows:—
1. THAT the applicant is to file and serve, by close of
business Wednesday 31 October 2001, statements
in reply to the respondent’s witness statements.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.

Order of 25th September 2001 cancelled

_______________________________________________________________________________

Order.
WHEREAS on 25th September 2001 the Commission made
orders that the application be discontinued; and
WHEREAS on 2nd October 2001 the Commission received
written submissions from solicitor for the Applicant seeking
that the matter re-opened; and
WHEREAS it is clear from the supporting documentation
that the issues raised by the application had not been resolved
at the time the Order of Discontinuance was issued; and
WHEREAS having considered the matter ex parte the Commission has decided that the Order made on 25th September
2001 was made in error in that the matter was still alive; and
WHEREAS the Commission has concluded that it is not
functus officio in the matter and the Applicant is entitled to
proceed with the application; and

2001 WAIRC 03875
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
JULIE-ANNE LEISHA HURST,
APPLICANT
v.
HOUSE OF STUART, RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
WEDNESDAY, 26 SEPTEMBER 2001
FILE NO
APPLICATION 773 OF 2001
CITATION NO. 2001 WAIRC 03875
_______________________________________________________________________________
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Result
Representation
Applicant
Respondent
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Further Order in relation to Order for
Discovery issued.
Mrs J. Hurst
Ms J. Auerbach (as agent)

_______________________________________________________________________________

Order.
WHEREAS an Order for Discovery issued on 24 August 2001
requiring the respondent to provide to Julie-Anne Leisha Hurst
on affidavit, copies of the contracts, notes and worksheets relevant to Julie-Anne Leisha Hurst’s claim in this Commission.
AND WHEREAS the applicant has requested that a further
Order issue requiring the respondent to comply with that Order within a specified period of time;
AND HAVING HEARD Mrs J. Hurst on behalf of herself
as the applicant and Ms J. Auerbach on behalf of the respondent;
NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—
THAT the House of Stuart provide to Julie-Anne Leisha
Hurst, by 4.00pm on Friday, 28 September 2001, on affidavit, copies of the contracts, notes and worksheets
relevant to Julie-Anne Leisha Hurst’s claim in this Commission.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

2001 WAIRC 03865
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
GLENN BURLEY, APPLICANT
v.
LAC LOSS ADJUSTORS, A DIVISION
OF LAC OPERATIONS PTY LTD ,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
WEDNESDAY, 26 SEPTEMBER 2001
FILE NO
APPLICATION 798 OF 2001
CITATION NO. 2001 WAIRC 03865
___________________________________________________________________________

Result

Direction issued

___________________________________________________________________________

Direction.
WHEREAS this is an application pursuant to Section
29(1)(b)(i) of the Industrial Relations Act 1979; and
WHEREAS on the 25th day of September 2001 the Commission convened a conference for the purpose of dealing with
scheduling matters associated with the hearing of the application; and
WHEREAS at the conclusion of the conference the Commission issued directions as to the manner of dealing with a
preliminary matter;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
and by consent, hereby directs—
1. THAT by no later than the 9th day of October 2001
the Applicant shall file with the Commission and
serve on the Respondent submissions in relation to
the issue of jurisdiction.
2. THAT by no later than the 23rd day of October 2001
the Respondent shall file with the Commission and
serve on the Applicant submissions in reply.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner.
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2001 WAIRC 03797
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED, APPLICANT
v.
DIRECTOR GENERAL, EDUCATION
DEPARTMENT
OF
WA,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
TUESDAY, 18 SEPTEMBER 2001
FILE NO/S
P 16 OF 2001
CITATION NO. 2001 WAIRC 03797
_________________________________________________________________________

Result
Representation
Applicant
Respondent

Application granted. Order issued.
Ms M In de Braekt
Mr J Ayling

_________________________________________________________________________

Order.
HAVING heard Ms M In de Braekt on behalf of the applicant
and Mr J Ayling on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
(1) THAT discovery on affidavit is to be given by the
respondent by 2 October 2001 of the following documents or classes of documents—
(i) all documents produced and/or considered by
the respondent in connection with Mr Lewis’
medical condition or access to sick leave or
any related issue, including but not limited to
any reports, notes, memorandums, briefing
notes or letters;
(ii) the respondent’s Code of Conduct;
(iii) the respondent’s policies, guidelines, leave
forms or any other such documents in relation to paid or unpaid sick leave and the
respondent’s approach thereto;
(iv) instructions to staff or management or information contained in a manual in relation to
paid or unpaid sick leave;
(v) the report or any other documents produced
by Dr Pearce in relation to Mr Lewis;
(vi) any documentation sent to or received from
any other entity by the respondent in relation
to Mr Lewis;
(vii) any documents forwarded to staff, in particular directions to Principals and the like, on the
issue of paid or unpaid sick leave in the last
12 months;
(viii) all of the documents contained on Mr Lewis’
personal file.
(2) THAT inspection of documents shall be completed
by 9 October 2001.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.
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FULL BENCH—
Appeals against decision of
Commission—

2

2001 WAIRC 04015
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AWI ADMINISTRATION SERVICES
PTY
LTD,
APPELLANT/
RESPONDENT
v.
ANDREW BIRNIE, RESPONDENT/
APPELLANT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
COMMISSIONER J H SMITH
DELIVERED
FRIDAY, 26 OCTOBER 2001
FILE NO/S
FBA 22 OF 2001, FBA 23 of 2001, FBA
24 of 2001
CITATION NO. 2001 WAIRC 04015
_______________________________________________________________________________

Decision

Appearances
AWI
Administration
Services Pty Ltd
Mr A Birnie

Appeal No FBA 22 of 2001 dismissed.
Appeals Nos FBA 23 of 2001 and FBA
24 of 2001 upheld in part and the decision
at first instance varied.

APPEAL FBA 22 OF 2001
The first appeal, No FBA 22 of 2001, is an appeal by AWI
Administration Services Pty Ltd (hereinafter referred to as
“AWI”) against the decision of the Commission, constituted
by a single Commissioner, given on 20 April 2001 in matters
numbered 1198 of 2000 and 1457 of 2000.
Grounds of Appeal FBA 22 of 2001
5 AWI appeals on the following grounds, as amended—
“Relocation
The Commissioner—
1. Erred in deciding that the terms of the Individual
Employment Agreement, with the exception of
the fixed term, did not govern the applicant’s
employment after 1 March 1997.

4
Mr R L Le Miere (of Queens Counsel),
by leave, and with him Mr D Howlett (of
Counsel), by leave
Mr S P Kemp (of Counsel), by leave

_______________________________________________________________________________

Reasons for Decision.
THE PRESIDENT—
1

3

These are three appeals, all brought pursuant to s.49
of the Industrial Relations Act 1979 (as amended).
They were all heard together, by direction of the Full
Bench.

The decision appealed against is contained in an order
made on 20 April 2001. That order, formal parts omitted,
reads as follows—
“(A) DECLARES
(1) That the dismissal of Andrew Birnie was
harsh and unfair; and
(2) That reinstatement is impracticable.
(B) ORDERS THAT—
(1) A.W.I. Administration Services Pty Ltd
pay, within 7 days of the date of this Order, Andrew Birnie a sum equivalent to
eight weeks’ salary by way of a further redundancy payment; and
(2) A.W.I. Administration Services Pty Ltd
pay, within 7 days of the date of this Order, the sum of $5,000.00 by way of
compensation for the injury caused by the
dismissal.
(C) (1) DECLARES THAT Andrew Birnie has not
been allowed by A.W.I. Administration
Services Pty Ltd a benefit to which he is
entitled under his contract of service, that
is that A.W.I. Administration Services Pty
Ltd will at its cost relocate him, his family
and reasonable effects to Melbourne.
(2) ORDERS THAT this claim be re-listed for
further hearing as to the Order to issue.
(D) ORDERS THAT the application otherwise be
dismissed.”
The order was made upon the hearing of consolidated
applications numbered 1198 and 1457 of 2000.
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2. Erred in not identifying all the terms of the
applicant’s contract of employment.
3. Erred in not reaching a conclusion about or
alternatively not identifying, from the exhibits, or the evidence, the precise terms of the
benefits, pertaining to relocation, that the applicant had been denied.
4. Erred in not deciding that the applicant had
agreed to be bound by the respondent’s policies, as determined by the respondent from
time to time, by signing the Individual Employment Agreement.
5. Erred in not deciding that the respondent’s
policy in relation to relocation had been replaced or modified and provided different
benefits than those referred to in declaration
(C)(1) of the Commissioner’s decision, and
that the respondent’s policy, at the time of the
applicant’s termination was as contained at
page 66 and 67 of Exhibit 1.
6. Erred in deciding that the document dated 29
June 1995, contained in Exhibit 1, bound the
respondent, contractually, when the Individual
Employment Agreement, that was valid between 1 March 1994 and 1 March 1997, was
an entire agreement.
7. Erred deciding that the applicant was entitled
to be relocated or returned to Melbourne on
the terms contained at page 21 of Exhibit 1.
8. In reaching the decision in paragraph 7, the
learned Commissioner used the wrong test for
determining the benefit to which the applicant
was entitled. He decided on the basis of fairness and not a judicial approach to ascertaining
the entitlements.
9. Erred in deciding that paragraphs 1 to 5 of the
document at page 21 of Exhibit 1 applied to
the applicant on his return to Melbourne to
the extent that it did to his relocation to Perth
when the document does not create that entitlement.
10. Erred in deciding that the respondent unilaterally changed the applicant’s entitlements
under his contract of employment in relation
to relocation.
11. Erred in ascertaining the applicant’s benefit
to relocation by amending the entitlement.
12. Erred in deciding that he had jurisdiction to
hear and deal with the application when the
Individual Employment Agreement contained
a governing law provision that provided that
“This Agreement shall be interpreted in accordance with the laws of Victoria and the
Parties submit to the jurisdiction of the Courts
of Victoria”.
13. Erred in deciding that it was common ground
that the applicant’s written contract of employment expired according to its terms when that
was a question of law.
14. Erred in deciding that there was no warrant to
find that the terms of the written contract of
employment continued in force when there
was evidence to decide otherwise.
15. Erred in deciding that the terms of the written
contract of employment ceased to apply by
the effluxion of time when there was either
no evidence to support this or it was contrary
to the evidence.
16. Erred in not deciding that most of the terms
of the written contract of employment continued in force with the exception of the fixed
term itself.
Redundancy Payment
The Commissioner—
17. Erred in deciding that it was unfair for the respondent not to have given the applicant a
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further 8 weeks pay for severance when he
decided that the applicant had no contractual
entitlement to a severance payment at all.
18. Erred in deciding that the applicant had lost a
fair redundancy payment when the applicant
had no entitlement to any redundancy payment.
19. Erred in not deciding that the respondent’s
policy was to apply the provisions of the Federal Termination Change and Redundancy
provisions—and that that policy was applied
to the applicant on termination.
Injury
The Commissioner—
20. Erred in not deciding that, to the extent that
there was any injury, which is denied, any such
injury resulted from the fact of the redundancy
and not from any unfair dismissal.
21. Erred in not having any evidence or sufficient
evidence to be able to assess the applicant’s
compensation for injury at the sum of
$5,000.00.
Unfairness
The Commissioner—
22. Erred in deciding that the respondent had
breached an implied term based on section 41
of the Minimum Conditions of Employment
Act 1993 by not having discussions with the
applicant about the likely effects of the redundancy and the measures that may be taken to
avoid or minimise the consequences, when
page 112 of Exhibit 1 and the evidence demonstrated that the respondent gave the
applicant the ability to raise any other issues
but he declined to do so.
23. Erred in deciding that the applicant’s dismissal
was harsh in the “circumstances whereby the
respondent created a situation where Birnie
believed he would be offered a promotion only
then to dismiss him”, especially when the
Commissioner failed to have regard to the
evidence of the applicant that neither Mr
Gutnik nor Mr Lee advised the applicant that
he was being considered for a promotion.
24. Erred in not deciding that the respondents attempts to look for other options for the
applicant constituted fair attempts to mitigate
the effects of the redundancy on him.
Orders Sought
That the appeal be upheld and the decision and Order of Commissioner Beech be quashed.
Alternatively, that the appeal be upheld and the decision and Order of Commissioner Beech be quashed
and the matters remitted to the Commission to be
dealt with in accordance with law.”
APPEAL NO FBA 23 OF 2001
Appeal No FBA 23 of 2001 is an appeal by Mr Andrew
Birnie against the decision, insofar as it relates to matter
No 1457 of 2000.
Grounds of Appeal FBA 23 of 2001
7 The grounds of such appeal are as follows—
“The appellant appeals against the whole of the decision of the Commission, constituted by
Commissioner A R Beech given on 20 April 2001 in
matter number 1457 of 2000 on the grounds that,
having found that there was an implied term in the
appellant’s contract of employment entitling him to
reasonable notice, the learned Commissioner—
1. Erred in finding that there were two claims
for the payment of reasonable notice;
2. Erred by failing to apply the tests identified in
paragraph 73 and thereby erred in failing to
make a finding of the length of notice to which
the appellant was entitled under the implied term
of reasonable notice in the contract;

6
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3. Erred in failing, once he had determined that
length of notice, to determine whether the respondent had denied the appellant a benefit
of his contract by not giving the requisite notice;
4. Erred in finding that the factors for determining what constitutes reasonable notice overlap
with the considerations involved in deciding
whether a particular redundancy payment is
appropriate and, by implication, that an
amount paid in lieu of reasonable notice compensates an employee for the same matters as
a reasonable redundancy payment;
5. Erred in taking the appellant’s entitlement to
reasonable severance pay into account in considering what amounted to reasonable notice;
6. Erred in finding that the period of notice given
to the appellant was not unreasonable in all
the circumstances; and
7. Erred, in consequence, in finding that the respondent had not denied the appellant a benefit
under his contract.
Orders sought
That the appeal be upheld and the Order of Commissioner Beech be quashed to the extent that it deals
with matter number 1457 of 2000.
That an Order issue in the following terms—
(A) DECLARING—
1. The appellant was entitled to 12
months notice by way of reasonable
notice of termination of his contract of
employment; and
2. The appellant was denied that benefit
upon termination of his contract of employment by the respondent.
(B) ORDERING the respondent pay, within 7 days
of the date of the date (sic) of this Order, a
sum equal to 48 weeks salary calculated at the
full rate of remuneration of $125,846.00 per
annum.
Alternatively, that the matter be referred to the Commission to be dealt with in accordance with law.”
APPEAL NO FBA 24 OF 2001
Appeal No FBA 24 of 2001 is an appeal by Mr Birnie
against the same decision, insofar as it relates to
application No 1198 of 2000.
Grounds of Appeal No FBA 24 of 2001
9 This appeal is made on the following grounds, as
amended—
“The appellant appeals against the following parts
of the decision of the Commission, constituted by
Commissioner A R Beech, given on 20 April 2001
in matter number 1198 of 2000 on the following
grounds—
1. Whether appellant should have been retained
in preference to another employee (paragraphs
9 to 11)
The Commissioner—
(a) Erred in finding that experience in
native title was a relevant factor in
the selection of the appellant for dismissal;
(b) Erred in finding that there was no evidence that the appellant had the
requisite native title experience when
the respondent’s witness conceded that
the appellant had adequate experience
to perform the tasks required in the
remaining position;
(c) Erred by failing to give any or sufficient weight to the evidence of the
respondent’s witness that the appellant
had adequate experience to perform the
functions of the remaining position;
8
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(d) Erred by failing to give any or sufficient weight to the appellant’s greater
length of service;
(e) Erred in finding that the appellant had
not demonstrated that he should have
been retained in preference to the other
employee;
(f) Erred in finding that the possibility that
the dismissal of the other employee
would have the appearance of being
unfair was a relevant factor; and
(g) Erred in not finding that the appellant’s
dismissal was not unfair on this
ground.
3. Payment in lieu of notice (paragraphs 46 to
49)
The Commissioner—
(a) Erred in finding that there was a term
in the appellant’s contract of employment that the contract could be
terminated by payment in lieu of notice;
(b) Erred in failing to find that the appellant was entitled to be given proper
notice and to use of the motor vehicle
during the period of notice;
(c) Erred in failing to find that the appellant was denied a contractual benefit
when he was not allowed to use the
vehicle during the period of notice; and
(d) Alternatively, erred in failing to find
an implied term in the appellant’s contract of employment entitling the
appellant to be paid out in lieu of notice at the rate of his full remuneration
package.
Orders sought
That the appeal be allowed.
That Orders B(1) and (D) of the Order of Commissioner Beech be quashed and the matter
be referred to the Commission to be dealt with
in accordance with law.”
Ground 2 was withdrawn by Mr Kemp on behalf of Mr
Birnie at the hearing of the appeals.
Reasons for Decision
10 The reasons for decision are contained in one set of
reasons which relates to both applications.
THE APPLICATIONS
11 By application No 1198 of 2000, Mr Birnie claimed that
he was harshly, oppressively or unfairly dismissed. He
claimed compensation equal to a reasonable redundancy
payment and payment of $15,000.00 for injury arising
out of the dismissal. He also claimed, as a denied
contractual benefit, payment of $8,325.00, representing
a shortfall calculated by him as the difference between
the payments made to him upon termination calculated
on his base rate of salary and a recalculation based upon
his total remuneration package. He also claimed payment
of $25,000.00 in lieu of 10.4 weeks’ long service leave
under AWI’s long service leave policy. In addition, he
claimed payment of all amounts which might become
payable upon his relocation to Melbourne, in accordance
with the terms of a relocation agreed between him and
AWI when he was located from Melbourne to Perth in
1995.
12 Application No 1457 of 2000 was a claim for denied
contractual benefit by the abovenamed appellant, the
benefit alleged to have been denied being payment in lieu
of reasonable notice upon termination.
BACKGROUND
13 There was evidence before the Commission at first
instance from Mr Birnie and for AWI from Mr Peter James
Lee, the Company Secretary of Astro Mining NL
(hereinafter referred to as “Astro Mining”), AWI and

2852

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

certain other companies. An important figure who did
not give evidence was Mr Joseph Gutnick, the Chairman
of Directors of both AWI and Astro Mining, as I
understood the evidence. There was also an amount of
documentary evidence.
14 Mr Birnie was an employee of AWI, commencing
employment in March 1992, and his employment was
terminated on 14 July 2000. From 1997 onwards, he was
employed as the Regional Exploration Manager for AWI,
being, by profession, a Geologist specialising, in his
employment by AWI, in diamond exploration. Astro
Mining is and was, at the material times, only an
exploration company, exploring for diamonds. AWI
employs geologists and provides them to Astro Mining
projects covered under service agreements, and it was on
Astro Mining projects that Mr Birnie was working whilst
he was in AWI’s employment.
The Individual Employment Agreement—1994
15 Mr Birnie entered into a written employment agreement
signed by him and on behalf of AWI on 7 April 1994.
The agreement was referred to in evidence as an Individual
Employment Agreement (hereinafter referred to as the
“IEA”) and was entered into whilst Mr Birnie was in
Victoria (see pages 47-63 of the appeal book for FBA 22
of 2001 (hereinafter referred to as “AB”)).
16 The IEA was a fixed term written agreement for a period
of 3 years which purported to operate from 1 March 1994.
17 Mr Birnie’s job title, as identified in the IEA, was
“Manager Nabberu Diamond Exploration”, which was
not the position which he occupied in this State. The IEA
recognised the commencement of his employment, for
the purposes of annual leave, long service leave and
similar benefits, as 26 March 1992 and prescribed his
remuneration and leave entitlements, inter alia.
18 By Clause 16 of the IEA, there are prescribed the public
holidays which the employee is entitled to take without
deduction in pay.
19 Clause 17 of the IEA deals, inter alia, with relocation
and, significantly, permits transfer of employees, requiring
employers to pay reasonable relocation expenses, and
reads as follows—
“17. PLACE OF WORK
(i) The Employee may be employed at any of
the establishments of the Employer. The
Employee will be deemed to have as a place
of work those establishments and the registered place of business of the Employer.
(ii) If the Employer requires the Employee to
transfer interstate, the Employer shall pay
for reasonable relocation costs.”
20 Clause 19 of the IEA binds employees to the policies,
procedures and instructions of the employer in the
following terms—
“19. POLICIES, PROCEDURES AND INSTRUCTIONS
(i) Policies, procedures and instructions exist
for the effective and safe operation of the
Employer’s business and the welfare and
interests of Employees.
(ii) The Employee is expected to comply with
all policies, procedures and instructions
which are applicable to their work area and
responsibilities. When required during the
term of this Agreement, the Employer shall
exercise its right to replace or modify existing policies, procedures or instructions
or introduce new ones with which the
Employee will be required to comply.
(iii) A transgression of a policy, procedure or
instruction may render the Employee liable
to disciplinary action or termination.
(iv) Information about particular policies, procedures and instructions will normally be
provided in circulars, on notice boards and
otherwise brought to the attention of Employees required to observe them.”
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21 Mr Birnie admitted in evidence that he was aware from
the IEA that the employer could, in accordance with
Clause 19(ii), exercise its right to replace or modify
any existing policies, procedures or instructions, or
introduce new ones and that he had agreed to comply
with them if he had been made aware of them (see
pages 133-134 of the transcript at first instance
(hereinafter referred to as “TFI”)). The clause, on a
fair reading, gives the right to the employer to replace
or modify existing policies or instructions or to
introduce new ones. (It gives no right to unilaterally
vary terms and conditions of employment.)
22 Clause 28 of the IEA makes provision for the termination
of the agreement and no period of notice on either side is
prescribed.
23 Clause 33 of the IEA provides that the law of Victoria
and the jurisdiction of the Courts of Victoria be applied
to the agreement and its interpretation.
24 Clause 34 of the IEA provides that the written agreement,
the IEA, is an entire contract containing all of its terms.
Relocation to Perth 1995
25 In 1995, Mr Birnie had been “relocated” (sic) with his
family from Melbourne to Perth. When Mr Birnie moved,
he and his wife had three young children and his wife
was working as a cardiac technician in Melbourne at one
of the clinics. She had to give up her work when they
moved.
26 Mr Birnie forwarded a memorandum as to relocation
expenses dated 26 April 1995 to Mr Neal Stewart, General
Manager, Human Resources, of AWI (see page 64(AB)).
By a memorandum dated 29 June 1995, Mr Stewart
approved a set of relocation terms which, formal parts
omitted, reads as follows—
“1. Relocation Allowance
An allowance of one (1) months salary to offset
the incidental costs associated with relocation.
2. Travel
2.1 One transfer economy class travel for the
family to Perth from Melbourne.
2.2 On completion of each twelve (12) months
service return economy class fares for the
family to Melbourne.
3. Removal of Personnel (sic) Effects
Cost of removal of a reasonable amount of effects plus one vehicle from Melbourne to Perth.
Insurance in transit is also covered by us.
4. Selling and Buying Residence
We will carry the costs associated with the sale
and purchase of your home. These include advertising, fees, stamp duty, commissions and the
like.
5. Temporary Accommodation
Th (sic) cost of providing temporary suitable accommodation for a period of up to four (4) weeks
while you locate permanent accommodation.
6. Redundancy Provisions
Should your position be made redundant at any
time we will at our cost relocate you, your family and reasonable effects to Melbourne.”
(See pages 65-66(AB).)
27 By that memorandum, the AWI undertook, inter alia, to
pay reasonable costs of relocation in the case of a
redundancy, which took the employer’s obligations
beyond the existing obligation in the IEA to pay for
reasonable relocation costs. The employer undertook a
specific obligation, in the case of Mr Birnie, to pay the
costs of relocating him and his family and reasonable
effects to Melbourne. The word “relocate”, in the context
of the memorandum, obviously meant the payment of
the expenses referred to in that memorandum. The
evidence was that Mr Birnie accepted this memorandum.
This was, as far as Mr Lee, the Company Secretary, was
aware, the only memorandum dealing with Mr Birnie’s
relocation from Melbourne to Perth.
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The Contract of Employment after the Transfer to Perth
28 There is no provision in the IEA for the IEA to still have
effect after its termination.
29 As to the contract itself, nothing was said when Mr
Birnie moved to Perth and, since he was now
employed in Western Australia, he was now entitled
to the Western Australian public holidays. That was
the evidence. His posting to Perth was as second in
charge to Mr Stefan Myer, the Exploration Manager,
a new position. Nothing happened at the end of
February 1997 when his formal contract of
employment (the IEA) expired. He heard nothing
further from the company and raised nothing with the
company about his terms and conditions of
employment. It had been explained to Mr Birnie, he
acknowledged, that this was a fixed term contract and
his belief was that everything in that applied for that
fixed term and he reverted to whatever conditions
applied to before that. According to Mr Lee, the same
terms and conditions as were contained in the IEA
would have operated after its expiry.
30 After 1997, when the company had had a number of
redundancies, Mr Birnie took on responsibility for a
number of other contracts which had been acquired and,
at about that time, Mr Myer changed Mr Birnie’s title to
that of “Regional Exploration Manager” because he was
looking after virtually all of the exploration projects in
Western Australia. This was not the position which he
occupied in Victoria, quite clearly. It was a new one.
The Dismissal
31 Mr Birnie’s employment was terminated, it was said, for
redundancy. AWI stated that it had restructured its
organisation and that, as a result, Mr Birnie’s position
became redundant. He was paid four weeks’ pay in lieu
of notice and a further eight weeks’ pay by way of
severance. The payments made to him were calculated
on his salary of $100,000.00 per annum.
32 In the early part of 2000, the AWI and Astro group of
companies was requested to put together budgets for
exploration for the coming year. (Mr Birnie was manager
of a number of projects in various places including India,
the Northern Territory and what remained in Western
Australia and submitted their budget to Mr Myer.) In due
course, Mr Myer advised him that what they requested
had not been accepted; Mr Myer told Mr Birnie that Mr
Gutnick was still very interested in India and still wanted
to pursue the Northern Territory; but Western Australia
was an area in which Mr Gutnick thought they had spent
long enough looking at. Mr Myer told Mr Birnie that he
did not have to worry about the future because exploration
was going to continue on in those areas and, as far as
work in Western Australia was concerned, Mr Birnie
would probably take on some responsibility for the Bow
River project in the north of this State.
33 On 28 June 2000, the staff in the Perth office were
informed that Mr Gutnick was going to be visiting the
office to go through the progress of the various projects
which they had been working on and that they should
have the relevant information ready. Mr Gutnick did not
turn up until late and a number of employees had left by
that time, but some remained behind, including Mr Myer
and Mr Birnie.
34 After a meeting which Mr Gutnick had with Mr Myer,
Mr Gutnick came out and spoke to Mr Birnie and said—
“I’m sorry I’m late. I’ve been held up. I can’t speak
to you fully now, but I wanted to discuss elevating
your profile within the company. I’ll be back next
Wednesday and will speak about it to you then.”
(See page 25 (TFI).)
35 Mr Birnie took this to mean that he would have an added
role within the company.
36 The next week, on 5 July 2000, Mr Lee telephoned Mr
Birnie from a conference room and asked him to come
and speak to him. That was at about 11.00 am. Mr Lee
told him that Mr Gutnick wished to see Mr Birnie that
afternoon, but that he, Mr Lee, wanted to inform him
what the discussion would be about. Mr Lee said that Mr
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Myer was being asked to retire and that Mr Birnie would
be taking on his responsibilities. Mr Lee said —
“Do you have any problem with this?”
(See page 26 (TFI).)
Mr Birnie said that he would be willing to undertake the
new responsibilities. Mr Lee asked how long the hand
over period would be between when Mr Myer left and
Mr Birnie took over. Mr Birnie told Mr Lee that, basically,
he was aware of the status of all of the projects. However,
Mr Birnie said, there were some legal aspects regarding
Bow River and Native Title with which he was not
familiar. Mr Lee told him that this would not be an issue
and that the lawyers in the Melbourne office could update
him on that. Mr Lee then said that Mr Gutnick would see
him, Mr Birnie, that afternoon.
Mr Lee said in evidence that he made it clear that this
proposal was subject to the final decision of the Chairman.
He said that he discussed the possibility of a wider role
for Mr Birnie with him, but made no mention of his taking
the position of Mr Myer as Exploration Manager (see
page 57(TFI)). The evidence of both witnesses, however,
referred to increased responsibilities or a wider role for
Mr Birnie.
Mr Gutnick left the office that afternoon at about 4.00
pm. He said nothing to Mr Birnie, but smiled and left.
Mr Birnie was still happy with what he believed was going
to occur.
Mr Lee affirmed in evidence that the ability to develop
the Northern Territory tenements was subject to Native
Title clearance which had not yet been obtained (see page
98(TFI)). Thus, the only active project which Astro
Mining was going to continue with was Bow River. At
Bow River, there was a geologist in the position, Mr Grant
Boxer, and he had occupied that position for eighteen
months. He also had experience with Native Title matters.
That was as at 5 July 2000. There had also been discussion
about Mr Myer leaving, but Mr Lee said that he was
unable to remember whether a formal decision had been
taken.
The next day, 6 July 2000, Mr Birnie was asked to come
and speak to Mr Lee. Ms Delwyn Spence, AWI’s Human
Resources person in Western Australia, called him in and
she was present. Mr Lee made a note of the discussions
(see page 155(AB)).
Mr Lee’s first words were “Unfortunately, things have
changed since yesterday.” He told Mr Birnie that he was
being made redundant and that Mr Gutnick was not going
to fund exploration, and that all they were going to fund
was the Bow River project. Therefore, Mr Lee said, there
was no place for him. Mr Lee said that, at this time, Astro’s
cash position was deteriorating and it had about $120,000
in the bank. The slump applied to all of the client
companies of AWI, he said.
Mr Birnie was shocked because he had walked in there
thinking that he was being confirmed as a sort of
Exploration Manager of Astro Mining, and now he was
told that he was to be made redundant. He was devastated.
He immediately started thinking “Well, you know, where
does that leave me? I can’t get a job. It will be very
difficult, I have specialised in diamond exploration.” (see
page 28(TFI)). He knew that the industry was in a slump.
He asked Mr Lee how things had changed from yesterday
and Mr Lee informed him that Mr Gutnick had changed
his mind.
Mr Lee said that Mr Birnie was very upset. Mr Lee said
that he, too, was very upset, having known Mr Birnie
since 1992.
Mr Lee told Mr Birnie that the exploration industry
was tough and that things were tight. Based on his
knowledge of Astro Mining’s position, Mr Birnie was
unaware that it had little or no budget for further
activities, he said. He became aware of this when he
was made redundant, he said. The industry, Mr Birnie
admitted, however, was in a slump. Mr Lee told Mr
Birnie that they had to concentrate on what they
believed were the best areas and that Mr Boxer would
be looking after Bow River.
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46 As Mr Lee put it, the decision was made that Mr Boxer
was the Project Manager and geologist at Bow River and
that he was the best person for the job, given his
experience. Then, the next step was to consider Mr
Birnie’s position and make a decision. They considered
whether they had work for Mr Birnie in other projects
which AWI were managing on behalf of its other client
companies. They were considered and there were no
opportunities for Mr Birnie with them (see pages 56-57
(TFI)).
47 Mr Lee said in evidence that they had given up a number
of projects, including projects in China and India. They
were then left with one project, the Bow River Diamond
Project, and some tenements in the Northern Territory
which were awaiting Native Title clearance before they
could do any work. With only one project to be proceeded
with, there were then staff “excess to requirements” (see
page 56 (TFI)).
48 Mr Birnie told Mr Lee that he had equal the amount of
experience which Mr Boxer had in alluvial diamond
exploration and more recent experience, as well as
knowledge of other projects.
49 In cross-examination, Mr Birnie admitted that Mr Boxer
was in the position at Bow River, and had been for
eighteen months. Mr Boxer’s position, Mr Lee said, was
not being made redundant. Mr Birnie in evidence said
that terminating Mr Boxer’s position would have appeared
unfair. He disagreed, however, with the decision not to
make Mr Boxer’s position redundant. The decision to
make Mr Birnie’s position redundant had only been
reached on 5 July 2000. Mr Birnie, in evidence, disputed
that there was no work for him.
50 Mr Lee gave Mr Birnie a letter on 6 July 2000 (see page
97(AB)). He was paid until 14 July 2000 and paid, too,
four weeks’ pay in lieu of notice. In addition, he was
paid eight weeks’ severance pay as a reasonable payment,
as the payment was termed.
51 On Monday, 10 July 2000, Mr Birnie rang Mr Lee in
Melbourne and told him that the redundancy package
which was offered to him was inadequate and because of
that inadequacy, he would probably have to sell his house.
He said that his wife would not be able to support them
so they would have to return to Melbourne. He said that
he had been involved in diamond exploration with the
company for the last eight years and it was highly unlikely
that he could obtain employment in Western Australia.
52 Mr Birnie asked Ms Spence about his long service leave.
She told him that he was not entitled to long service leave
and that all he was entitled to was four weeks’ notice and
two weeks’ salary for every year of service, capped at
eight weeks. He asked her for a copy of the relocation
agreement and she told him that he would have to get
that from Melbourne.
53 Mr Lee admitted in evidence that it was accepted practice
that AWI paid a redundancy payment. There is and was,
at the material time, no written redundancy policy (see
page 86(TFI)), particularly none specifying quantum to
be paid for severance pay.
54 The next day, Mr Birnie telephoned Mr Lee to discuss
the relocation policy because he knew that the policy
offered more than what he had been paid or was entitled
to when he was transferred from Melbourne to Perth. He
was told that Mr Lee was too busy and would ring back,
which he did not do. Mr Birnie telephoned Mr Lee again,
but was told that he was on the phone and could not speak
to Mr Birnie. Mr Birnie then e-mailed Mr Lee, asking
him to forward a copy of the relocation policy (see page
101(AB)). There was no response. Mr Birnie then
searched through the computer network and found a
relocation policy and that confirmed the policy as he
understood it to be (see pages 103-105(AB)).
55 Mr Lee said that that policy was an old version of the
relocation conditions for employees which had since been
updated. Mr Lee admitted in evidence that the document
at pages 111 to 113(AB) was a copy of the policy current
at the time of Mr Birnie’s redundancy for interstate
relocation. It was, he said, the policy as it existed in mid
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to late 1999 which had caps on the sale value and purchase
value of property (see page 90(TFI)).
Mr Birnie e-mailed Mr Lee a further two times and received
no response (see pages 102 and 106 (AB)). He then prepared
and forwarded a facsimile communication outlining what
the cost of his relocating to Melbourne would be and
forwarded that on to Mr Lee (see page 107(AB)).
On 14 July 2000, Ms Spence came to Mr Birnie, according
to his evidence, and handed to him probably the same
document which he had been given on the day when he
was made redundant. She also gave him a cheque for the
amount outlined in it. He reiterated to her that, for a senior
employee who had been with the company for 8 years,
the redundancy payment being offered was below industry
standard and inadequate. He had, at this time, received
no reply from Mr Lee informing him what his relocation
conditions were. Ms Spence said that Mr Lee was working
out the terms of Mr Birnie’s relocation.
Mr Birnie faxed Mr Lee and reminded him that he was at
least entitled to those conditions which he had signed
with Mr Stewart when he had been transferred from
Melbourne to Perth (see page 108(AB)). There was no
response and he heard nothing more from Mr Lee until
18 July 2000, when Mr Birnie received an e-mail at home
with a document attached to it outlining what AWI were
offering as a relocation package from Perth to Melbourne.
The letter acknowledged that, when Mr Birnie was
originally transferred to Perth in 1995, AWI indicated
that they would pay his reasonable expenses. Mr Lee
advised in his memorandum of 18 July 2000 that Mr
Birnie was entitled to the following—
“1. Economy class airfares from Perth to Melbourne
for your family.
2. Reasonable costs of relocating your family and
motor vehicle. Please obtain quotes and send them
to me for review prior to me providing any formal authorisation.
3. Reasonable expenses in selling your property in
Perth. Please note that there is a cap on these costs
equivalent to the costs incurred in selling a property to the value of $300,000. Please advise me
of the estimate of these costs. The amount will
be reimbursed on production of receipts.
4. Reasonable costs of purchasing a property in
Melbourne. Please note that there is a cap on these
costs equivalent to the purchase of a house to the
value of $300,000. Please advise me of the estimate of these costs. The amount will be
reimbursed on production of receipts.
5. Reasonable storage of personal effects in Melbourne for a period of up to 3 months.
6. Accommodation for two nights in Perth prior to
your departure.
7. Accommodation in Melbourne for 2 weeks in a
company approved serviced unit.
8. A relocation payment to cover incidental costs
of $2,000 for yourself, $2,000 for your partner,
$1,000 for each dependent school age child and
$500 for each dependent sub-school aged child.
This relocation payment is subject to PAYG deductions in accordance with current taxation laws.
The after tax amount will be paid to you.
9. The reimbursement of relocation costs is only
available if relocation to Melbourne occurs prior
to 14 October 2000.”
(See pages 109-110(AB).)
Mr Lee said in cross-examination that he accepted that
Mr Birnie was entitled to a relocation benefit. If it was
not a contractual, it was a moral obligation, he said.
According to Mr Lee, except for the “cut off date”, the
letter of 18 July 2000 reflected the policy (see page
91(TFI)). Mr Lee said that he read “the guidelines” and
came up with what he put in the letter. He modified the
guidelines where he thought necessary or appropriate,
and excluded some items which were otherwise included
(see pages 111-113(AB)).
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60 In re-examination, Mr Lee asserted that paragraph 17.2
of the IEA deals with the situation where an existing
employee is transferred interstate. That provides for the
payment of reasonable relocation costs. He said that the
document was not a policy but a guideline (see page
92(TFI)). As a result, i.e. because it was a guideline, he
was of opinion that he could omit from the letter the
guideline reference to a return airfare, to education
assistance, and the reference to the provision by AWI of
a professional relocation service. (The guideline,
significantly, does not refer to the relocation of redundant
employees.)
61 Based on what Mr Birnie knew of other employees’
relocation packages and the document which he had
printed off the network, it was less than that to which he
was entitled, he said. It imposed conditions which he
found financially penalising. Mr Birnie’s evidence was
to the following effect. He had not accepted the offer
contained in that letter because he disagreed with the terms
(see page 134(TFI). Points 3 and 4 limit the value of a
house to be purchased to $300,000.00. The house which
Mr and Mrs Birnie purchased in Perth was worth more
than that, as was the house which they had sold in
Melbourne. AWI were going to reimburse Mr and Mrs
Birnie in an amount less than the cost of selling and
repurchasing a house in Melbourne and they, AWI, knew
this.
62 At the time of his redundancy, Mr Birnie was on a cash
salary of $100,000.00 gross. (That had been increased
on or about September 1999.) He also had the use of a
company four wheel drive vehicle, he said. Mr Lee said
that his search of the company’s records indicated that
there was nothing on file to indicate that Mr Birnie could
use a company vehicle for private purposes. The company
also paid airfares to Melbourne, annually, for the Birnie
family.
63 Mr John Henry Addison, the Western Australia Land
Access Officer of AWI, gave evidence that Mr Birnie did
have full use of a company Toyota Landcruiser for private
and work purposes. This use was agreed to, he said, by
Mr Myer. Mr Addison said this both in evidence in chief
and in cross-examination.
64 The reportable fringe benefit amount was $25,846.00 (see
page 114(AB)). Mr Birnie was also, as Mr Lee pointed
out, entitled to superannuation in accordance with the
superannuation legislation. Mr Lee said that it was, at the
direction of the Managing Director, whether long service
leave was paid after three years. It was not paid in all
cases. Mr Birnie could point to no policy to the contrary.
Mr Lee also said that Mr Birnie, according to his
agreement, was only entitled to long service leave after
ten years.
65 Mr Birnie also had share options. He received the share
option certificates on 5 May 2000 (see page 124(AB)),
but one of the conditions of redundancy, it was said in
evidence, was that the shares be purchased back from the
company.
66 Mr Birnie was well aware of the downturn of the mineral
exploration industry in Western Australia and throughout
Australia. He made a number of inquiries (see pages 129130(AB)) and made a number of unsuccessful
applications for jobs (see pages 131-143(AB)), but was
unable to get other employment. He had contacted
fourteen different “entities” in looking for new
employment. He also said that he considered that he had
experience and qualifications going beyond the diamond
exploration industry.
FINDINGS AT FIRST INSTANCE
Claim of Unfair Dismissal
The Reason given for the Dismissal
67 Mr Birnie disputed the reason given to him by Mr Lee
for his dismissal. Mr Lee explained that AWI is one of a
number of companies in a corporate group. AWI is set up
to provide management and geological services to the
public. Its only clients are, in fact, the other companies
within that group to which AWI provides services.
Relevantly, one of those other companies is Astro Mining.
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68 Although AWI employed Mr Birnie, it provided his
services to Astro Mining. Astro Mining decided that it
would no longer pursue diamond exploration in a number
of areas and instead concentrate on diamond exploration
at Bow River in the Northern Territory, and it decided
that Mr Birnie’s position was no longer required. As AWI
provides services only to the client companies, Mr Lee
knew that there was no other client company which
required Mr Birnie’s services and, accordingly, his
position became redundant.
69 Mr Birnie maintained, however, that there was still some
exploration work being done in Astro Mining’s office
which he would have been able to perform, and that,
therefore, his position was not redundant.
70 On the evidence, a substantial proportion of Mr Birnie’s
work was office based. Mr Birnie, in his evidence,
acknowledged that he knew that the diamond exploration
industry was “in a slump” and that Astro Mining proposed
to reduce its exploration activities. He understood, at the
time of his dismissal, that there was little funding available
for exploration work and admitted that, to his knowledge,
there was no other on-the-ground exploration undertaken
by Astro Mining other than at Bow River. That evidence
agreed with Mr Lee’s evidence.
71 Mr Lee’s evidence was that the whole mining and
exploration industry was a fairly volatile industry; and
that it goes through cycles when there are some very good
times and some very hard times. Diamonds, he said, are
an even more difficult area. There are few diamond mines,
and only one in Australia. When things are going badly,
there is very little employment and people tend to come
and go.
72 The Commissioner was not persuaded by the evidence
of Mr Birnie that there was alternative work still available
for him to do. He concluded that, because of the evidence
of a slump in the industry, AWI’s reasons for the
termination of his employment was valid and, therefore,
that this part of Mr Birnie’s claim was not made out, given
that Astro Mining needed to reduce the number of
geologists. Mr Lee, the Commissioner found, did not
suggest that there was work for Mr Birnie in any other of
the client companies.
The Commissioner found that Mr Birnie should not have been
retained in preference to another employee
73 The evidence before the Commission referred to another
geologist employed by AWI called Mr Boxer. Mr Birnie’s
position was made redundant, but Mr Boxer was retained.
Mr Birnie claimed that his dismissal was unfair because
he should have been retained in employment in preference
to Mr Boxer. Mr Birnie relied upon his greater length of
service than that of Mr Boxer to support his claim.
74 Mr Boxer was employed on the Bow River project at the
time of Mr Birnie’s redundancy and had been employed
there for some time. There was also evidence that Mr
Boxer had experience in Native Title matters and there
was no suggestion that Mr Birnie had that experience.
Mr Lee admitted that Mr Birnie’s experience was adequate
enough for him to have taken over the Bow River project.
75 The Commissioner found that the balance of evidence
overall did not establish that Mr Birnie should have been
retained in employment in preference to Mr Boxer. The
Commissioner noted that Mr Birnie bore the onus of
proving this part of his claim, but was not persuaded on
the evidence that, even if discussion had occurred, there
could have been a different result.
76 The Commissioner noted, from his reading of the Astro
Mining NL Annual Report, which was tendered in
evidence, that Native Title was an issue relevant to that
company’s operations and the experience of Mr Boxer
was, therefore, in the Commissioner’s view, a factor of
relevance.
The Requirement under s.41 of the Minimum Conditions of
Employment Act 1993
77 Mr Birnie complained that there was no consultation with
him regarding his redundancy. He claimed that he was
presented with a fait accompli and that his redundancy
was unfair as a result of the lack of consultation.
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78 Mr Birnie relied, in large part, on a term which is implied
into every contract of employment to which the Minimum
Conditions of Employment Act 1993 (hereinafter referred
to as “the MCE Act”) applied.
79 The Commissioner held that even a breach of s.41 of the
MCE Act was not determinative of Mr Birnie’s claim.
Rather, the issue was whether or not AWI was in breach
of the contract of employment between it and Mr Birnie
for the purposes of the claim before the Commission (see
Gilmore and Another v Cecil Bros and Others 78 WAIG
1099 (IAC) per Kennedy J at page 1100).
80 The Commissioner held that the term implied into Mr
Birnie’s contract of employment by the MCE Act entitles
him to be informed by AWI, as soon as reasonably
practicable after the decision has been made to make him
redundant, and for him to discuss with AWI the likely
effect of the redundancy and the measures which might
be taken by him or AWI to avoid or minimise the effect
of the elimination of his job. It is not a right to be
consulted, it is a right to have a discussion.
81 Mr Birnie was informed of the decision to make him
redundant as soon as practicable after the decision to do
so had been made, but there was not a discussion, as
envisaged by the implied term. A meeting did occur
between Mr Lee and Mr Birnie in the presence of Ms
Spence. Mr Lee said words to the effect that
“unfortunately, things have changed from yesterday, you
are to be made redundant and there is to be no further
diamond exploration other than Bow River”. Mr Birnie
was told that Mr Gutnick had changed his mind, that the
exploration industry was tough and that funds were tight.
82 Mr Birnie raised the question of Mr Boxer’s position,
but Mr Lee replied with words to the effect that Mr
Birnie’s comments were noted, but that the decision had
been made.
83 The Commissioner accepted Mr Birnie’s evidence that
he was presented with a fait accompli, noting that after
Mr Gutnick had advised Mr Lee a day before that Mr
Birnie was to be made redundant, there was “no
alternative”.
84 He was given no reasonable opportunity to put to AWI
any alternatives. He was not given the opportunity to
discuss Mr Boxer’s position relative to his own. Mr Lee’s
evidence was that he had used his knowledge of the client
companies and had reached a conclusion that there was
no other position available for Mr Birnie. However, Mr
Birnie was never given an opportunity to try to persuade
Mr Lee that there was any alternative.
85 AWI was in breach of the statutorily implied term in the
contract of employment that there would be discussions
between AWI and Mr Birnie regarding the likely effects
of the redundancy and measures that may have been able
to be taken by Mr Birnie or AWI to avoid or minimise its
consequence.
86 The Commissioner found that there was no substantial
compliance with the requirements of s.41 of the MCE
Act, even if substantial compliance was applicable. The
finding that AWI was in breach of the contract of
employment, the Commissioner held, was a finding which
supported Mr Birnie’s claim that his dismissal was unfair.
87 I would add, by way of footnote to the findings, that the
word “discuss” is defined in the Macquarie Dictionary
(3rd Edition) as follows—
“1. To examine by argument; sift the consideration
for and against; debate; talk over.”
88 The noun “discussion” is defined as follows—
“1. The act of discussing; critical examination by
argument; debate.”
The Timing of the Dismissal
89 Mr Birnie claimed that an additional reason why his
dismissal was unfair was that, when he went into the
meeting on 6 July 2000, he was expecting to be told that
he would be promoted and not that he would have no job
at all.
90 The Commissioner found that Mr Gutnick, when he came
to Perth on 28 June 2000, said to Mr Birnie that he had
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wanted to discuss elevating Mr Birnie’s profile in the
company and that he would be returning the following
Wednesday. The Commissioner also found that Mr Birnie
was entitled to assume that these words might herald a
promotion for him. The Commissioner found that he
preferred Mr Birnie’s evidence to Mr Lee, when Mr Birnie
gave evidence that Mr Lee said to him words to the effect
that “Mr Meyer would be retiring and you are to take
over Mr Meyer’s responsibilities”.
91 The Commissioner therefore found that Mr Birnie was
entitled to infer from the comments of Mr Gutnick and
Mr Lee that he was to take over Mr Meyer’s job and that
this involved some kind of promotion. Thus, when Mr
Birnie entered the meeting on 6 July 2000, believing he
was to be offered a wider role within the company, he
was in fact told that he would have no future role in the
company at all. He was shocked and devastated and his
evidence in this respect was accepted. It was supported
by the evidence of Mr Lee that Mr Birnie was visibly
shocked and upset and that that was understandable.
92 The Commissioner found that the circumstances whereby
AWI created a situation where Mr Birnie believed he
would be offered a promotion only then to dismiss him,
rendered Mr Birnie’s dismissal harsh, oppressive and
unfair. He applied the principle in Miles and Others t/a
Undercliffe Nursing Home v FMWU 65 WAIG 385 (IAC).
The well known implied term requiring an employer to
be good and just to his employees (see Nettlefold v Kym
Smoker Pty Ltd (No 469 of 1996) (unreported) delivered
4 October 1996 (IRC of Aust) and the Full Bench’s
approval of it in Gilmore and Another v Cecil Bros and
Others 76 WAIG 4434 (FB)), would apply and it could
be said was thereby breached.
Quantum of Severance Pay
93 AWI paid Mr Birnie eight weeks’ salary as an ex gratia
“severance” payment. It is common ground that there was
not a term in Mr Birnie’s contract of employment entitling
him to a redundancy payment if he were made redundant.
Mr Birnie relied upon Rogers v Leighton Contractors Pty
Ltd 79 WAIG 3551 (FB) to argue that eight weeks’ salary
is not a fair severance package and, for that reason, that
his dismissal was unfair (see also Thompson v Gregmaun
Farms Pty Ltd 80 WAIG 1733 (FB)).
94 The Commissioner held that the issue was whether or
not a dismissal for redundancy, without the payment of a
redundancy payment sufficient to compensate the
employee for matters such as age, length of service,
seniority, period of notice, availability of alternate
employment, benefits forgone and the reasons for
retrenchment, depending on circumstances, might be
harsh to the employee.
95 The Commissioner then held that the determination of
the claim involved an assessment of the circumstances
and the adequacy of the payment made. It was not
necessary, he held, for Mr Birnie to prove an industry
standard for redundancy payments against which the
severance payment may be compared, nor does the test
of adequacy require a distinction to be made between
“adequate” and “totally inadequate”.
96 Within the reasoning of Rogers v Leighton Contractors
Pty Ltd (FB)(op cit) and Thompson v Gregmaun Farms
Pty Ltd (FB)(op cit), the Commissioner found that Mr
Birnie’s dismissal was unfair by reason of the inadequate
severance payment made to him, holding that a payment
of eight weeks’ was inadequate compensation for his loss.
Rate at which payments were made
97 Mr Birnie also claimed that his dismissal was unfair
because “certain benefits due under his contract of
employment” were based only on the cash component of
his salary and not upon “his entire remuneration package”.
The difference between the two to which Mr Birnie
referred included, for example, the value of the motor
vehicle supplied to him.
98 The Commissioner held that it was not immediately
apparent that payment of termination payments at the
employee’s salary rate, rather than at a rate reflecting the
employee’s total remuneration, may constitute a ground,
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of itself, to find a dismissal unfair. The claim was therefore
not made out.
99 To an extent, the claim under this heading overlapped
with the claim made that payment of the salary rate
constituted a denial of Mr Birnie’s entitlement under his
contract of employment, the Commissioner held, too.
Commissioner’s Conclusion
100 The Commissioner held that Mr Birnie’s claim of unfair
dismissal was made out by reason of—
(a) AWI being in breach of the implied term referred
to earlier.
(b) Being made redundant when he was expecting to
be given a wider role.
(c) The inadequacy of the severance payment made
to him.
Remedy
101 The Commissioner noted that reinstatement was not
sought and therefore considered the remedy of
compensation.
102 The Commissioner held that the loss of a fair redundancy
payment was the measure of loss. He therefore ordered a
further eight weeks’ salary to be paid to Mr Birnie by
way of redundancy payment, noting that a redundancy
payment equivalent to sixteen weeks’ salary would have
been a reasonable payment for the long service leave credit
forgone and his length of service and position, together
with the reduced likelihood of him finding suitable
alternative employment.
103 The Commissioner then went on to hold that, although
Mr Birnie was indeed entitled to believe that he was likely
to be playing a wider role within the company, there was
no evidence that he had, in reliance upon that belief,
altered his position to his detriment. The Commissioner
held that he had no doubt that there was injury suffered
by Mr Birnie in this regard and assessed compensation at
$5,000.00.
Mitigation of Loss
104 The Commissioner held that it had not been demonstrated
that Mr Birnie failed to mitigate his loss.
Claim for Contractual Benefits
105 Mr Birnie claimed that he had been denied benefits due
to him under his contract of employment. The
Commission was therefore required to determine whether
the items claimed by him were benefits due to him under
his contract of employment which had been denied him.
Payment in Lieu of Notice
106 The Commissioner was unable to find that it was a term
of Mr Birnie’s contract of employment that he would be
paid in lieu of notice at the package rate. Further, Mr
Birnie’s contract of employment did not provide for a
payment to be made upon redundancy and, thus, there
could not be a valid claim that it was a benefit under the
contract that the redundancy payments made would be
paid at the value of his remuneration.
Long Service Leave
107 Mr Birnie claimed that it was a term of his contract of
employment that he would be paid pro rata long service
leave after three years of employment, but this claim was
dismissed.
Relocation
108 Mr Lee admitted that, if Mr Birnie was made redundant,
AWI would relocate him back to Melbourne. Indeed, Mr
Lee’s evidence was that, at the meeting at which Mr Birnie
was dismissed, he referred to the term of his contract
regarding relocation. The Commissioner therefore found
that Mr Birnie had been denied a benefit to which he was
entitled under his contract of employment, that is, that he
would be relocated with his family and reasonable effects,
to Melbourne.
Reasonable Notice
109 The Commissioner held that Mr Birnie was not entitled
to an award of monies in lieu of reasonable notice because
of the redundancy payment.
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ISSUES AND CONCLUSIONS
110 The decision appealed against is a discretionary decision,
as such a decision is defined in Norbis v Norbis (1986)
161 CLR 513 (see also Coal and Allied Operations Pty
Ltd v AIRC (2000) 74 ALJR 1348 (HC)). To succeed, the
appellant must establish that the Commission at first
instance erred in the exercise of discretion, and that that
error was of the kind identified in House v The King
[1936] 55 CLR 499 (see also Gromark Packaging v
FMWU 73 WAIG 220 (IAC)).
111 Unless it is established that the Commission erred in that
manner, the Full Bench can have no warrant to interfere
with the decision made at first instance and, in particular,
cannot substitute the exercise of its discretion for that of
the Commission at first instance.
What was the Contract?
112 It is necessary to ascertain what the contract of
employment was, so that the benefits said to be contained
in it can also be ascertained. This is not easy and depends
on the actions of the parties and their evidence of
conditions which were agreed to apply. As I said in
Sargant v Lowndes Lambert Australia Pty Ltd 81 WAIG
1149 at 1155 (FB)—
“It is always necessary, if a contract is relied upon,
to determine the terms of a contract (whether it is an
employment contract or any other contract) (see Re
Transport Workers Union of Australia (1993) 50 IR
171 at 196 per Munro J). A contract may be oral or
in writing, partly oral and partly in writing, the contractual terms may be express or implied, there may
be a series of contracts, and indeed the written terms
of the contract may not reflect the substance of the
agreement between the parties. There may be terms
of the contract derived from custom and usage too
(see Macken, McCarry & Sappideen “The Law of
Employment”, 4th edition, at page 94).”
(See also my discussion of contracts and contractual
benefits in Hotcopper Australia Ltd v Saab (FB)
(unreported) (No FBA 15 of 2001) 2001 WAIRC 03827
(delivered 21 September 2001) and Ahern v AFTPI 79
WAIG 1867 (FB).)
113 In this case, it is fair to observe that the actions of the
parties and the implication of some terms, in accordance
with cases like Lawson and Others v Joyce Australia Pty
Ltd 76 WAIG 20 (FB), demonstrate which terms
continued as part of the new contract, and what terms
were possibly added or removed by variation. Then, the
question was what terms should be implied.
114 Mr Birnie and AWI indisputably entered into a written
contract of employment on 7 April 1994 (the IEA), which,
by its express terms, expired on 1 March 1997 (see Clause
35 (page 62(AB))). Further, there was clearly no express
agreement to extend its operation or to otherwise apply
its terms to Mr Birnie’s employment. By virtue of a written
memorandum dated 26 April 1995 from Mr Birnie to Mr
Stewart, and Mr Stewart’s reply dated 29 June 1995, there
was a variation of the IEA to provide for relocation
expenses (see pages 64 to 66 (AB)). That variation did
not purport to relate to anything but the relocation from
Melbourne to Perth and any relocation because of
redundancy.
115 Alternatively, this was a separate agreement evidenced
by the memorandum of 29 June 1995 and not terminated
at the time that Mr Birnie was made redundant and
dismissed. It was therefore a term of the written variation
to the IEA (a new separate agreement) that, should Mr
Birnie’s position be made redundant “at any time” (my
emphasis), AWI would, at its own cost, relocate him and
his family to Melbourne. The entitlement to relocation
expenses on redundancy was express and unlimited as to
time.
116 The variation specifically prescribed relocation expenses,
as I have identified them above, in the event of redundancy.
Those relocation expenses were, as defined in that
memorandum. That agreement applied to any future
redundancy unless specifically varied, revoked or
discharged.
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117 Significantly, the agreement or variation to agreement,
in its terms, did not purport to vary the provision in Clause
17 requiring AWI to pay reasonable relocation costs of
an interstate transfer. However, what it did do significantly
was to make specific provision for Mr Birnie’s
entitlements on relocation in the event of his being made
redundant. That was new.
118 It was common ground that the IEA was not renewed, at
least, expressly at its expiration.
119 It was submitted, too, that the undisputed evidence was
that Mr Birnie would be relocated on terms no less
favourable than those which applied when he was
relocated to Perth in 1995. That, I think, is implicit on a
fair reading of that term of the agreement or variation.
120 In my opinion, the evidence of Mr Lee and Mr Birnie
disclosed that the actions of the parties meant that, insofar
as it was possible to do so, except where it was clearly
inapplicable, and notwithstanding that there were changes
in position and remuneration, the terms of the IEA would
apply and did, as part of a new contract of employment
following the expiry of the IEA. The IEA in its terms, of
course, contained no provision that it should continue or
that its terms should continue past the date of its prescribed
expiry. What the evidence clearly shows was that that
agreement was evidence of the new agreement, which
did not contain all of its terms and which new agreement
included implied terms of the agreement of 29 June 1995
and variations as to matters such as public holidays.
121 Mr Lee’s clear evidence in chief and in cross-examination
was that the IEA set out the terms and conditions of Mr
Birnie’s employment after 1 March 1997 (see pages 51,
63 and 64 (TFI)). Mr Birnie’s evidence was that he had,
he thought, reverted back to the terms which applied
before he entered the IEA on 1 March 1997. Mr Birnie,
as he said, did not seek to “clarify” the matter with his
employer.
122 The evidence was expressly and by inference that there
was no reversion to the terms and conditions of
employment which applied to Mr Birnie’s employment
prior to the parties entering into the IEA. There was no
attempt to reverse them, nor could there be. It had been
replaced by the IEA.
123 First, the pre-IEA agreement could only be renewed and
it was agreed that it was not renewed. It could not, it is
trite to say, be unilaterally renewed by Mr Birnie. Next,
it had been replaced by the IEA.
124 Further, as I indicate later in these reasons, Mr Birnie
acknowledged that other terms of the IEA applied after
its expiry, such as Clause 19. Moreover, he had been
promoted to a new position as Regional Exploration
Manager. He did not revert to Project Geologist, as he
was in 1992. His salary was plainly different. The evidence
was that some of the terms of the IEA became terms of a
new contract. However, there were a number of “new”
and significant terms. In addition, there was no express
extinguishment of the separate agreement or agreement
to vary of 29 June 1995 as to relocation expenses.
125 In my opinion, the evidence was that the parties applied
no conditions except those of the IEA, as varied and
applicable from time to time, to a new agreement between
them. There were, however, both oral and written
variations to it and other oral agreements. Mr Birnie,
himself, admitted, for example, that Clause 19 of the IEA,
which provided for employees to be bound by policies
and alterations of policies provided that they were advised
of them, bound him.
126 What clearly occurred, looking at the evidence, the
conduct of the parties, and their performance on either
side of the contract of employment, was that the relevant
conditions of the IEA expired, and that the parties,
however, agreed to some of its terms as part of, but not
the entire, new contract of employment. There were
agreements as to new employment, increased salary,
provision of a motor vehicle and others. The 29 June 1995
agreement continued until after Mr Birnie was made
redundant and until it was repudiable.
127 Significantly, it was not submitted for Mr Birnie that a
number of its terms did not apply. There was no evidence

81 W.A.I.G.

of any entire written contract being in force. Indeed, the
evidence, as I have indicated, was to the contrary, that
the new contract was part writing and part oral and some
of the terms of the IEA were incorporated in the new
contract.
128 Neither party said that none of the terms of the IEA did
not apply. There were clear variations, however, such as
relocation provisions, salary increases, use of motor
vehicles, all of which were specific variations. Another
clear variation was that Victorian law and, in particular,
Victorian public holidays, did not apply to Mr Birnie’s
contract of employment and had not, by admission, after
his arrival in Western Australia. Further, there was a
separate agreement as to relocation for transfer and for
redundancy still afoot, evidenced by the memorandum
of 29 June 1995.
What then was the policy and what was its effect, if any?
129 Mr Birnie’s evidence was that he believed that the policy
as to relocation had changed (see page 31(TFI) because
he thought that the current policy was contained at pages
103-105(AB). It was not the policy. Further, Mr Birnie
was not made aware of the change in policy, if there was
one, which there was not.
130 Mr Birnie could and did rely on the memorandum dated
29 June 1995 (see page 65(AB)) as to relocation costs.
He was entitled to. It was an agreement or a part of an
agreement which was not revoked or extinguished or
varied, on the evidence. It could certainly not be revoked,
varied or extinguished by a policy or by guidelines not
advised to Mr Birnie and not agreed to by him, because
it was an express agreement and it was inconsistent with
Clause 19 of the IEA. The entire agreement provisions
of the IEA did not apply because of the actions of the
parties which had effected a number of variations and
additional agreements, which might have been said to be
an agreed variation of the IEA and a negation of the clause
prescribing the IEA to be an entire contract. Alternatively,
as I have said, a new agreement was entered into of which
the basis was the IEA with agreed variations, such
agreements as I have outlined them being reached from
time to time. Accordingly, the memorandum dated 29 June
1995 was contractually binding on AWI. What Mr Birnie
was entitled to was said to be that prescribed by that
document, because of his redundancy. The entitlement is
that AWI pay the reasonable costs of relocation of Mr
Birnie and his family to Melbourne, as evidenced by and
prescribed in Mr Stewart’s memorandum of 29 June 1995.
131 Mr Birnie’s evidence that he knew that there was an
updated policy which delivered better terms can be given
no weight. It is, in fact, evidence that he did not know the
policy. It is evidence not derived that, even if Clause 19
applied, he was not bound by any purported policy
because he was not made aware of it as Clause 19 required.
When he located what he thought was the policy on a
computer, he was told that it was not the policy and had
been replaced by what Mr Lee described as, not a policy,
but a set of guidelines, which he was free to vary to suit
his view of the circumstances. No policy had been brought
to Mr Birnie’s notice. Further, there was no policy but a
set of guidelines which, on Mr Lee’s evidence, enabled
him to unilaterally vary what was to be paid to an
employee, in this case, Mr Birnie.
132 Significantly, there was a similar vagueness about what
redundancy payments were payable, even though AWI
did have a policy of making redundancy payments.
However, there was evidence of an express agreement to
pay employees redundancy payments. Such findings are
the consequence of the finding which should have been
made, that most of the terms of the IEA remained in force
as part of the new contract of employment, as varied. An
obligation to pay reasonable redundancy payments was
acknowledged and, in any event was an implied term, as
I hereinafter observe.
133 For those reasons, the contract of employment, as I find, at
the time of dismissal was contained in or evidenced by—
(a) The written terms of the IEA, as varied by oral or
written agreement and, as the evidence revealed,
were applied or applicable.
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(b) Oral agreements or agreements evidenced by
writing or performance in relation to new positions and remuneration.
(c) Oral agreements or agreements evidenced by
writing or performance as to holiday pay, use of
cars, etc.
(d) Policies and instructions of which the employee
had been given proper notice, it being trite to
observe that Mr Birnie could not be subject to a
term of the contract contained in a policy or instruction of which he had no notice, as a matter
of his contract or of law.
(e) Implied terms, such as but not restricted to, the
entitlement to severance pay or redundancy, or
an agreed term that Mr Birnie be paid a redundancy payment (but said to be unilaterally
quantifiable by AWI, which term was not agreed),
which would impliedly be a promise to pay a reasonable payment. Such a term would not exist,
in my opinion, if its wording evidenced merely a
unilateral or gratuitous intention to pay a redundancy amount.
(f) The term requiring payment of the cost of relocation on redundancy contained in Mr Stewart’s
memorandum of 29 June 1995 (supra). That
agreement which applied to a redundancy “at any
time” could not be unilaterally extinguished by a
policy, but required an express variation by agreement. There was none.
(g) There was no prescription for the giving of notice of termination in the contract.
Such an approach is, I think, consistent with that referred
to in Commissioner of Taxation v Sara Lee Household &
Body Care (Australia) Pty Ltd (2000) 74 ALJR 1094 at
1098 per Gleeson CJ, Gaudron, McHugh and Hayne JJ,
and Concut Pty Ltd v Worrell (2000) 75 ALJR 312 at 316
per Gleeson CJ, Gaudron and Gummow JJ.
What then was the contractual entitlement to relocation
expenses?
134 In my opinion, properly read, the cost undertaken for
relocation on redundancy was for the same items as
expressed in Mr Stewart’s memorandum of 29 June 1995.
The cost of providing those items, which are numbered 1
to 6 in that memorandum, as quantified in terms of that
agreement, is and was Mr Birnie’s contractual benefit.
He was denied it.
135 I would dismiss the appeal, there being no cross appeal,
and would make no other order.
Was the dismissal unfair because of any inadequacy in a
redundancy payment?
136 It was submitted on behalf of AWI that it was unfair for
AWI to have to give Mr Birnie a further eight weeks’ pay
for severance, when the Commission decided that Mr
Birnie had no contractual entitlement to a severance
payment at all. There was, of course, although the contract
was partly evidenced by written terms, no express
entitlement to payment in the event of a redundancy.
137 There is and was in this contract an implied term, even if
there was no policy, that, whilst employees would be paid
benefits including, in the case of Mr Birnie, relocation
expenses, an employee is entitled to be paid a reasonable
severance payment (see Rogers v Leighton Contractors
Pty Ltd (FB)(op cit); Thompson v Gregmaun Farms Pty
Ltd (FB)(op cit); Coles/Myer Ltd t/a Coles Supermarkets
v Sweeting and Others 73 WAIG 225 (FB); and Lawson
and Others v Joyce Australia Pty Ltd (FB)(op cit)).
138 AWI accepted that it had an obligation and its practice
was to honour that obligation to pay severance pay in
accordance with industry standards. AWI unilaterally
applied Termination Change and Redundancy Standards
(see pages 59, 60 and 86 (TFI)). These are not applicable
in this State by any express provision. Instead, the criteria
to be applied in assessing what is a fair redundancy
payment where none is prescribed are those to be laid
down as prescribed in Thompson v Gregmaun Farms Pty
Ltd (FB)(op cit) and Rogers v Leighton Contractors Pty
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Ltd (FB)(op cit) (see also Lawson and Others v Joyce
Australia Pty Ltd (FB)(op cit)).
139 It might also be properly submitted and held that, in the
case of Mr Birnie, given his circumstances, an amount
for relocation, even if there was no prescription for it in
his contract, should be provided for in any severance pay
and that would itself justify a substantial severance
payment.
140 Accordingly, in the absence of a cross-appeal, the amount
ordered cannot be set aside as excessive, but the payment
of a plainly inadequate amount for a severance payment
patently rendered the dismissal unfair (see Rogers v
Leighton Contractors Pty Ltd (FB)(op cit) and Thompson
v Gregmaun Farms Pty Ltd (FB)(op cit)).
141 The Commissioner, except as to quantum, made no error.
I will deal with the question of quantum hereinafter.
Unfairness—Other Aspects
142 I have already held that the dismissal was unfair in that
the amount paid by way of a severance payment was
inadequate. In my opinion, the dismissal was also unfair
because no notice was given, because Mr Birnie’s hopes
were raised, then dashed, overnight in a most
inconsiderate and unfair manner, and that the conduct of
AWI also was such as to constitute a breach of the term
that AWI should have been good and just to Mr Birnie,
its employee (see per Lee J in Nettlefold v Kym Smoker
Pty Ltd (IRC of Aust) (op cit) (referred to in Gilmore and
Another v Cecil Bros and Others (FB)(op cit)).
143 S.40 of the MCE Act prescribes “redundant” as follows—
““redundant” means being no longer required by
an employer to continue doing a job because, for a
reason that is not a usual reason for change in the
employer’s work-force, the employer has decided
that the job will not be done by any person.”
144 Further, s.41 of the MCE Act applied. It was clear that
the abolition of Mr Birnie’s position was a redundancy.
It could be nothing else. There was no position left for
him. His position was abolished and Mr Boxer’s was not
(see s.40 of the MCE Act). S.41 of the MCE Act reads as
follows—
“41. Employee to be informed
(1) Where an employer has decided to—
(a) take action that is likely to have a significant effect on an employee; or
(b) make an employee redundant,
the employee is entitled to be informed by
the employer, as soon as reasonably practicable after the decision has been made,
of the action or the redundancy, as the case
may be, and discuss with the employer the
matters mentioned in subsection (2).
(2) The matters to be discussed are —
(a) the likely effects of the action or the
redundancy in respect of the employee;
and
(b) measures that may be taken by the
employee or the employer to avoid or
minimize a significant effect,
as the case requires.”
145 By s.41 of the MCE Act, conditions are implied into
contracts of service. One obligation cast on an employer
in redundancy situations by s.41 of the MCE Act is to
enter into discussions with the employee. In this case,
AWI had decided on the evening of 5 July 2000 to make
Mr Birnie, an employee, redundant. The employee was
then entitled to be informed by the employer as soon as
the decision to make him redundant was made. The
employee was also entitled to discuss with the employer
the likely effects of the redundancy in respect of the
employee and the measures to be taken by either or both
to avoid or minimise a significant effect, as the case
requires.
146 The word “discuss” has a plain and clear meaning, as
outlined earlier in these reasons (supra). It is not a neutered
word, such as the words “consult” or “consultation” are
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these days, within the plain meaning of “discussion”, in
its definition in the Macquarie Dictionary. There was no
discussion, within the meaning of the section. There was
a redundancy, within the meaning of the section.
Moreover, there was no or no sufficient discussion of the
likely effects of redundancy and certainly no or no
sufficient discussion of measures that might be taken to
avoid or minimise a significant effect. There was some
talking over, some sifting of the considerations for and
against, but the decision had been made. (The attempts
to find other employment do not remedy this defect.) S.41
of the MCE Act was not complied with.
147 Significantly, no offer was made to provide counselling
or assistance to or for Mr Birnie. Mr Lee, significantly,
took it upon himself to exclude such assistance from the
relocation benefit offered. Evidence of the inadequacy of
discussion and indeed an element of clear unfairness was
the failure by Mr Lee to reply to Mr Birnie when he rang
and forwarded e-mails to inquire what relocation benefits
would be offered. Mr Birnie had been retrenched without
notice and no offer of relocation benefit was made for
twelve days. He was treated with discourtesy and
unfairness. This was entirely unjustified. The dismissal
was harsh, oppressive and unfair, within the meaning
applied in Miles and Others t/a Undercliffe Nursing Home
v FMWU (IAC) (op cit), for all of those reasons.
Injury
148 The Commissioner held that Mr Lee had, with authority,
given the clear impression that Mr Birnie was being
considered for promotion. Further, Mr Birnie was given
no warning that he was to be dismissed. Within 24 hours
of his being advised and implicitly relying on the advice
that he was being considered for promotion, Mr Birnie,
who had served the company well for over six years, was
dismissed as redundant on 6 July 2000. He was upset.
He was shocked. He was humiliated and treated with
callousness. That was exacerbated by his being ignored
for some days when he sought to establish and agree his
entitlement to a relocation payment. There was ample
evidence of shock and humiliation and of the nature of
the actions which caused it (see pages 25 to 29, 59, 67,
71 to 74, and 113 to 115 (TFI)). He was injured. The
Commissioner was right to so find. There was no error in
that approach or that finding (see Rogers v Leighton
Contractors Pty Ltd (FB)(op cit) at 3552).
Redundancy—Unfair by Selection?
149 I now deal with Mr Birnie’s appeals.
150 The redundancy, however, was not unfair, because of Mr
Birnie’s selection instead of Mr Boxer. It was quite clear,
as Mr Birnie admitted and on all of the evidence, that
there was going to be only one active project, namely the
Bow River project, which was to be pursued. Mr Boxer
had managed that project for eighteen months. There was
no criticism of his work or ability. There was no complaint
that his work was not competent. The Northern Territory
project was not even active, whether Native Title
experience was required or not, nor was there evidence
as to when it would become active. It would have been,
as Mr Birnie himself admitted, on the face of it, wrong to
dismiss Mr Boxer from a project which he had managed
and, it would seem, competently, for eighteen months.
151 Mr Birnie established no unfairness, as he was required
to do, in the selection of his position for redundancy, nor
was there any evidence, that there were no other positions
available to him in AWI or through AWI or associated
companies other than Astro Mining. The Commissioner’s
detailed reasons for so finding were open to him.
Reasonable Notice and the Redundancy Payment—Adequacy
152 The appeal is against the finding as to reasonable notice,
since there was no express provision for notice of
termination in the contract, as I have found. Reasonable
notice was required to be given, such a term being implied
in the contract.
153 An order was sought that there be paid, as a contractual
benefit denied, in lieu of notice, a sum equal to the
remuneration which would have been earned during the
period of reasonable notice. That is within jurisdiction
and power, having long been the view of this Commission
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and it has recently been decided in Hotcopper Australia
Ltd v Saab (FB)(op cit).
154 There was no term which permitted the payment of a
sum of money in lieu of reasonable notice. (That is, of
course, different from a valid claim for that amount in
lieu of reasonable notice.) There was no reasonable notice
given in this case. An amount for reasonable notice in
monetary terms was, however, claimed.
155 The primary claim was for an amount by way of a
severance package. There was an implied term requiring
that it be paid, as I have said. Further, the payment of no
or no adequate amount would, in this case, render the
dismissal unfair, or be a factor, which it is open to find
and should have been found, rendered the dismissal unfair.
Similar factors can be taken account of in quantifying an
amount for severance pay, as are taken into account to
identify a period of reasonable notice (see Rogers v
Leighton Contractors Pty Ltd (FB)(op cit) and Thompson
v Gregmaun Farms Pty Ltd (FB)(op cit); see also Tarozzi
v WA Italian Club (Inc) 71 WAIG 2499 (FB)). They are
not necessarily the same factors, however, and are not a
finite or exclusive range of factors. The factors can include
age, seniority, length of service, opportunities for new
employment, amount of remuneration, the opportunity
given to prepare for redundancy, and what other assistance
the employee received.
156 In considering the question of the severance pay, I
consider, too, the following:
157 In this case, no provision was made for relocation. Mr
Birnie had been employed and given good service for
nine years. He had moved across a continent at some
disadvantage to his family and for the benefit of his
employer and himself. He was a Project Manager, but
not the senior manager in the State, was dismissed during
a slump when prospects of obtaining employment were
bad, and he had, for his employer’s benefit, limited himself
to the narrow employment area of diamond exploration.
He was earning $100,000.00 in salary, together with other
remuneration. His redundancy was not discussed before
he was made redundant so that he had time to prepare for
it. He was not given “outsourcing” assistance and, indeed,
it was specifically denied to him. He should have received
“outsourcing” assistance or its equivalent in money.
158 It has not been established to me that Termination Change
and Redundancy methods of calculation, if any, are
applicable. AWI’s unilateral assessment of a reasonable
payment for a redundancy payment was neither binding
nor reasonable in the context of what I have referred to in
the preceding paragraph.
159 Even if that was the policy, it could not be established to
apply unless Mr Birnie had been made aware of it, and
there was no evidence to that effect. In any event, Clause
19 of the IEA, in my opinion, did not apply to matters of
redundancy. There is a strong argument, not canvassed
for and against, for the proposition that Clause 19 relates
to matters of duty, safety and discipline in the workplace
(on a fair reading) and does not empower the employer
to unilaterally determine benefits which are a part or
should be part of the terms of the contract of employment.
In any event, I am not, on this occasion, persuaded
otherwise.
160 For those reasons, six months’ pay would be an adequate
redundancy payment or severance pay. In my opinion, a
sum equivalent to six months’ or 24 weeks’ salary, having
regard to those factors was reasonable. That amount of
severance pay would not obviously include other separate
entitlements such as holiday pay, long service leave, etc.
161 The quantum of the amount ordered for severance pay,
namely an amount equal to eight weeks’ salary which
was to be added to eight weeks paid by the employer,
was not the subject of appeal. However, the amount paid
by the employer was manifestly inadequate and rendered
the dismissal unfair.
Reasonable Notice
162 I wish now to deal with the question of reasonable notice.
163 There was no provision in the contract of employment
which enabled the contract to be terminated by pay in
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lieu of notice or prescription of what notice of termination
of the contract might be or was required to be given.
As a matter of law, a period for the giving of reasonable
notice is impliable as a matter of law (see Tarozzi v WA
Italian Club (Inc) (FB)(op cit); see also Thompson v
Gregmaun Farms Pty Ltd (FB)(op cit)). It was not possible
to find that there was no implied term as to reasonable
notice because such a term is implied as a matter of law.
By the appeal, it is sought that Orders B(1) and (D) be
quashed and the matter be conferred to Commissioner
Beech to be dealt with according to law. Those orders
are, first, by Order B(1), that AWI pay an amount of eight
weeks’ salary by way of redundancy payment on top of
the amount unilaterally paid by the employer. By order
(D), the application was otherwise dismissed. The
Commissioner had found that the notice period of eight
weeks given to Mr Birnie in lieu of the redundancy
payment was not unreasonable and dismissed the claim
for a sum of money equal to the salary for a period of
implied reasonable notice.
I would also add, on reflection, that the appeal against
the dismissal of the application by an order that AWI pay
Mr Birnie an amount equal to a period of twelve months’
reasonable notice is raised more directly by Appeal FBA
23 of 2001.
There are a number of observations which I now make.
First, a reasonable redundancy payment was payable by
virtue of an implied term of the contract (see Coles Myer
Ltd t/a Coles Supermarkets v Coppin and Others 73
WAIG 1754 (IAC); and see Rogers v Leighton
Contractors Pty Ltd (FB) (op cit) and Thompson v
Gregmaun Farms Pty Ltd (FB)(op cit)).
Second, the failure to pay a reasonable redundancy
payment is also recoverable as a loss, in the alternative,
directly caused by the unfair dismissal. Although it might
be regarded as somewhat unnecessary to so observe, an
applicant could not claim such an amount as a loss if he/
she received it as a contractual benefit to which he/she
was entitled, because there would then be no loss suffered.
Next, I deal with a matter which was the subject of
submissions on this appeal.
As a contractual benefit, Mr Birnie was entitled to
reasonable notice or to an amount in wages equal to the
value of that reasonable notice. First, the redundancy
payment awarded was inadequate. As I have observed
above, the quantum of the redundancy payment was not
challenged upon this appeal because Ground 2 of Appeal
No FBA 24 of 2001 was abandoned. Hence, Ground 3(d),
as I understand the submissions, is not now an alternative
ground and effectively seeks an order that Mr Birnie be
paid a sum equal to the reasonable notice of termination
which he should have been given.
For the reasons which I have advanced above (and
conditionally) in relation to the adequacy of the
redundancy payment, I am of opinion that reasonable
notice would be a period of six months, not the twelve
months urged upon us by Mr Kemp.
Mr Birnie’s contractual benefit is quantifiable by the
amount of six months’ salary. I am not at all certain, nor
was it adequately submitted, what other amounts should
be taken into account in assessing the value of the
contractual benefit constituted by a term of six months’
reasonable notice. As I indicate in these reasons, the use
of his employer’s vehicle or its value is a separate
contractual benefit.
I now turn to the question considered by the Full Bench
in Rogers v Leighton Contractors Pty Ltd (FB) (op cit)
and the subject of submissions in these proceedings. I do
not purport to decide this issue finally. I would require
more detailed submissions.
However, I would say this. An employee may be entitled
to be awarded contractual benefits separately, being for
his/her express or implied entitlements under a contract
of employment to a redundancy or severance payment
on the one hand, and being an amount equal to reasonable
notice of termination on the other.
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176 Insofar as a redundancy or severance payment contains
an element to provide for notice and/or to provide an
amount to enable the employee to “recover from” the
redundancy and/or to retrain and/or seek other
employment, there will often be an amount payable
which, in quantum and nature, could be either an amount
equal to a term of reasonable notice, or severance pay. In
that event, there is not and will not be an entitlement to
both under the contract. In particular, one such benefit
will not be wholly denied or may be only partially denied
if it is comprehended within the other.
177 Whether that is the case will depend on notice implied as
reasonable, and the nature and quantum of the severance
or redundancy payment, and the elements which are
required to be comprehended in such a payment. In this
case, the elements of the redundancy payment, on a
reasonable examination, did not manifest themselves in
a quantum which would account for an amount payable
as reasonable notice. The amount paid by the employer,
as I have found above, for redundancy and notice
combined was an insufficient amount for that payment
and for reasonable notice of termination.
178 The amount ordered to be paid for notice and redundancy,
under either head, was inadequate for the reasons
expressed above. Further, nothing was advanced to
persuade me that, in accordance with Rogers v Leighton
Contractors Pty Ltd (FB) (op cit) and Tarozzi v WA Italian
Club (Inc) (FB)(op cit) and the sort of factors identified
in both and referred to me above, a reasonable redundancy
payment would be greater than or should not be absorbed
as a contractual entitlement in the overall requirement
for an amount by way of quantification of reasonable
notice.
179 Alternatively, I was not persuaded that the elements (and
I do not include entitlements to separate benefits such as
long service leave, holiday pay and others in this) of a
redundancy payment are so different or quantifiable so
differently as to represent a contractual benefit different
in nature and quantum from the benefit represented by
the value in salary of reasonable notice. By way of
example, there might be a difference where there was a
substantial cost reasonably attendable upon relocation
otherwise denied, or upon assistance with finding new
employment or being retrained.
180 In this case, Mr Birnie was entitled to reasonable notice
equal to six months’ salary. He was entitled to a
redundancy payment in the same amount. I am not
persuaded that these benefits did not coincide.
Accordingly, the amount of the order would be reduced
by the amount received for both, namely twelve weeks.
181 Accordingly, I would find that the Commissioner had
erred in failing to find that a total equal to twenty-four
weeks’ salary should not be paid for reasonable notice, a
benefit which Mr Birnie was entitled and which he was
denied.
182 I would uphold the appeal and order that, by way of
varying the order appealed against, that AWI pay to Mr
Birnie, within seven days, a sum equal to twelve weeks’
salary for reasonable notice.
183 That, added to the amount of four weeks’ salary for notice,
and eight weeks’ salary for severance pay, already paid
to him by AWI, makes for a total equal to twenty-four
weeks’ salary (six months’ notice).
The Use of a Motor Vehicle
184 As to the claim for the use of a motor vehicle, according
to Mr Addison’s uncontroverted evidence, had the contract
been complied with and reasonable notice been given,
Mr Birnie would have had the use of the vehicle, both at
work and partly for private benefit during the period of
notice, namely six months (twenty-four weeks). I would
vary the order at first instance to order that an amount be
paid as the value of that benefit.
AN OBSERVATION
185 At common law, a month means a lunar month (i.e. 28
days) prima facie, unless that meaning is displaced by
the terms of a contract or instrument (see Development
Underwriting (Queensland) Pty Ltd v Weaber [1971]
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Qd.R.182 and Police v Maindonald [1971] NZLR 417 at
419). In written laws, both Commonwealth and State
(including Federal awards), unless a contrary intention
appears, a month means a calendar month (see s.62 of
the Interpretation Act 1984 (WA) and the Acts
Interpretation Act 1901 (Cth)).
186 The reference to months in an implied term in a contract
of employment should therefore, in the absence of cogent
submissions to the contrary and where it is the case, as
here, that the express terms of the agreement do not
displace that rule, be read as a lunar month.
187 In any event, I am of opinion that notice in the event
should best be expressed in weeks to coincide with the
order made and the amounts calculated and paid, for
consistency’s sake (see paragraphs 182, 183 and 184
(supra) for example).
FINALLY
188 Accordingly, I would find, for those reasons, that there
was no miscarriage in the exercise of the Commissioner’s
discretion insofar as he found that Mr Birnie’s dismissal
was unfair, and as to his findings on the question of injury.
Appeal No FBA 22 of 2001 is not made out. I would
dismiss it.
189 As to Appeal No FBA 23 of 2001, it will be clear from
what I have said that the appeal should be upheld, the
Commissioner’s discretion having miscarried, having
regard to the principles laid down in House v The King
(HC)(op cit). In my opinion, the Full Bench can and
should substitute the exercise of its discretion, making
the findings which I have identified above as requiring to
be made by way of variation.
190 That appeal is upheld, for the reasons which I have
expressed and in the terms which I have expressed above.
The appeal should be upheld to that extent, but otherwise
dismissed.
191 As to Appeal No FBA 24 of 2001, that appeal should be
upheld in relation to Ground 3(b), (c) and 3(d) in part.
The discretion miscarried and the appeal should be upheld
to that extent, but otherwise dismissed. I would observe
that there was no cross appeal as to the quantum of
severance pay.
192 I would therefore uphold the appeal and vary the order
made at first instance by deleting Order B(1) and
substituting an order that the amount equivalent to
reasonable notice of termination of contract, namely an
amount equal to twelve weeks’ salary, be paid by AWI to
Mr Birnie within seven days of the date of the Full Bench’s
order.
193 I would make an order varying the orders made at first
instance by ordering that AWI pay an amount equal to
the value of the benefit of the AWI car provided to Mr
Birnie to be paid to him within seven days of the date of
the Full Bench’s order.
194 I would also order that, if that amount or any amount, is
in dispute, then the matter be remitted to the Commission
at first instance for hearing and determination.
195 I would otherwise dismiss the appeals.
196 Finally, I would issue a minute to reflect these reasons.
CHIEF COMMISSIONER W S COLEMAN &
COMMISSIONER J H SMITH—
197 These are our joint reasons for decision.
198 The relevant facts and grounds of Appeal are set out in
the President’s reasons for decision.
199 We agree for the reasons set out by the President that
FBA 22 of 2001 should be dismissed. As to Ground 21,
we would add that Ground 21 should be dismissed for
the reasons set out below. In relation to FBA 23 of 2001,
we are of the view that for the reasons set out below
Grounds 2, 6 and 7 should be upheld and the remaining
grounds be dismissed. As to FBA 24 of 2001, Ground 2
was abandoned at the hearing of the Appeal. We are of
the view that for the reasons set out in the President’s
decision Grounds 1(a) to (g) and Grounds 3(a) and (d) of
FBA 24 of 2001 should be dismissed. Further, we are of
the view for the reasons set out below that Grounds 3(b)
and (c) of FBA 24 of 2001 should be upheld.
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Injury—Ground 21 of FBA 22 of 2001
200 It is accepted that there is an element of distress associated
with almost all employer initiated terminations of
employment. For injury to be recognised by way of
compensation and thereby fall outside the limits which
can be taken to have normally been associated with a
harsh, oppressive or unfair dismissal there needs to be
evidence that loss of dignity, anxiety, humiliation, stress
or nervous shock has been sustained. Injury embraces
the actual harm done to an employee by the unfair
dismissal. It comprehends “all manner of wrongs”
including being treated with callousness (Capewell v
Cadbury Schweppes Australia Limited (1998) 78 WAIG
299). The injury may be manifested by the detrimental
impact on the physical or emotional wellbeing of the
person whose services were terminated. However
dismissals will impact to varying degrees on individuals
and while the need for professional care may be evidence
of that impact, this will not necessarily always be the
case in order to establish the causal link between the
termination of employment and the injury. While it is
necessary to exercise a degree of caution to ensure that
compensation is confined to reasonable limits (Timms v
Phillips Engineering Pty Ltd (1997) 70 WAIG 1318 and
Burazin v Blacktown City Guardian Pty Ltd 142 ALR
144) that is not to say that every claim for injury
necessarily involves expert evidence of emotional trauma.
1 The circumstances in which the dismissal from
employment has been effected may be sufficient
to demonstrate the injury which is experienced.
Situations where an employee is locked out of
the workplace or is escorted from the premises,
or the termination has been conducted in full view
of other staff are examples of callous treatment
justifying recognition for compensation for injury (Lynham v Lataga Pty Ltd (2001) 81 WAIG
986).
2 However, the Commission is not able to adjust
the measure of compensation according to the
opinion of the employer or employee or of the
conduct of the respective parties (Capewell v
Cadbury Schweppes Australia Limited (op cit)).
3 In the circumstances of this matter on the day
before he was made redundant, Mr Birnie was
given to believe that his career prospects were
promising; he was told that he would have a position with a higher profile in the company. The
next day it all changed. He was shocked when he
was told that there was no longer a position for
him at all. The Managing Director had changed
his mind. The Company Secretary who informed
Mr Birnie that he was being made redundant
noted the shock that he experienced. The callous
treatment was compounded by the actions of the
respondent in ignoring Mr Birnie’s repeated requests for information concerning the terms of
the redundancy and in particular his entitlement
for relocation to Melbourne.
201 On the evidence before him it was open to the
Commissioner to find that the distress felt by Mr Birnie
was exacerbated by the failure to hold discussions and
by the comments made to him the previous day. It has
not been shown that the discretion miscarried.
Implying a term of Reasonable Notice
202 Mr Birnie was employed by AWI Administration Services
Pty Ltd for a period of approximately 8 years and 3
months. On termination of his employment Mr Birnie
was given 1 week’s notice and paid 12 weeks’ salary,
being 4 weeks’ pay in lieu of notice and 8 weeks’
severance pay. The 12 weeks’ pay was calculated on his
salary of $100,000 per annum.
203 Mr Birnie claims he has been denied a benefit due under
his contract of employment in that he should have been
paid 12 months’ remuneration as pay in lieu of notice
and that the rate of remuneration should have been
calculated by having regard to the value of the use of a
fully maintained motor vehicle during the period of notice.
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204 We agree with the President for the reasons that he
expresses, that Mr Birnie’s contract of employment was
partly in writing and partly oral and there was no express
term as to termination of the contract by the giving of
notice or payment in lieu of notice.
205 It is well established that if parties to a contract of
employment make no provision about the circumstances
of bringing the contract to an end, the law will imply a
term to the effect that either party can terminate the
contract by the giving of notice. (Richardson v Koefod
[1969] 1 WLR 1812 and McClelland v Northern Ireland
General Health Services Board [1957] 1 WLR 594). It
is, however, not clear at law whether a term should be
implied that where no reasonable notice is given, payment
in lieu of notice should be made. However, determination
of this question is not in our view necessary. Where
reasonable notice is not given the Commission awards
an amount equivalent to the amount, which would have
been paid if notice were given (see for example Tarozzi v
WA Italian Club (Inc) (1991) 71 WAIG 2499). This
approach was approved recently by the Full Bench in
Hotcopper Australia Ltd v Saab unreported [2001]
WAIRC 3827 in which it was held that the Commission
has power to make an award of damages if the specific
terms of the contract cannot be awarded. It is clear that
where a contract of employment should have been
terminated by the giving of notice but notice has not been
given, there is no scope for the Commission to make an
order in the nature of specific performance.
Period of Reasonable Notice and Redundancy Pay
206 The requirement to make a severance payment and the
calculation of a period of reasonable notice are distinct.
There is, however, some interdependence between the two
(Thompson v Gregmaun Farms Pty Ltd (2000) 80 WAIG
1733 and AFMEPKI v Goldfields Contractors Pty Ltd
[2000] WAIRC 1469 at [29]—[30]; (2000) 80 WAIG
5346 at 5347). The difference between the two was clearly
explained by Justice Moore in Black v Brimbank City
Council [1998] 74 FCA where he observed;
“A period of notice is to give an employee the opportunity to adjust to the change in circumstances
which is to occur and to seek other employment;
Mathews v Coles Myer Ltd (1993) 47 IR 229. The
period may be worked out, as s 170DB allows, and
it often is, as it is recognised that the employee’s
prospects of obtaining other employment may be
better if the search is undertaken while the employees remain in employment: see for example Sinclair
v Anthony Smith & Associates Pty Ltd (IRC of A,
von Doussa J, 1 December 1995, unreported at 8).
A severance payment, however, is intended to provided (sic) a payment as compensation for the loss
of non-transferable credits and entitlements that have
been built up through length of service such as sick
leave and long service leave, and for inconvenience
and hardship imposed by the termination of employment through no fault of the employee: Termination,
Change in the Redundancy Case (1984) 8 IR 34 at
62, 73. The inconvenience and hardship includes the
disruption to the employee’s routine and social contacts and the competitive disability to long term
employees arising from opportunities foregone in
the continuous service of the employer: Food Preservers Union of Australia v Wattie Pict Ltd (1975)
172 CAR 227. Such a payment is taxed on the favourable terms which apply to an eligible termination
payment. It is quite inconsistent with the nature and
purpose of the payment, and the taxation regime,
that the severance entitlement should be worked out
as if the number of weeks used to calculate the entitlement were weeks of notice.”
207 Madgwick J made similar observations in Westen v Union
des Assurances de Paris IRCA No 419/96 (28 August
1996). Other authorities have, however, expressed the
view that some of the same factors are covered by the
requirement to give notice and the payment of redundancy.
The factors can overlap and there should be no double
counting (see Caulfield v Broken Hill City Council [1995]
NSWIRC 33 (24 March 1995)).
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208 A determination of what constitutes a period of reasonable
notice by the Commission is also a discretionary decision.
The range of issues which are relevant factors to consider
in determining a period of reasonable notice are well
established and were enunciated by the Full Bench in
Tarozzi v WA Italian Club (Inc) 71 WAIG 2499 at 2501.
These are—
“(a) The high or low grade of the appointment.
(b) The importance of the position.
(c) The size of the salary.
(d) The nature of the employment.
(e) The length of service of the employee.
(f) The professional standing of the employee.
(g) His/her age.
(h) His/her qualifications and experience.
(i) His/her degree of job mobility.
(j) What the employee gave up to come to the present
employer (e.g. a secure longstanding job).
(k) The employee’s prospective pension or other
rights.”
209 The Learned Commissioner had regard to criteria in
Tarozzi’s case and to the fact that the factors set out in
Tarozzi overlap with the considerations relevant to
considering whether a particular redundancy payment is
reasonable. He then concluded that in light of the fact
that the diamond exploration industry is an industry in
which employment opportunities fluctuate from time to
time that a payment of 4 weeks’ pay in lieu of notice
could not be considered unreasonable in light of his
decision that Mr Birnie be paid a further 8 weeks’
redundancy pay (being a total of 20 weeks’ pay). In
making this determination, the Learned Commissioner
held that Mr Birnie should have been paid 16 weeks’
redundancy pay on termination of his employment.
210 Whilst it is clear that an award of severance or redundancy
pay and damages for reasonable notice should be global,
the factors that apply to each should be first considered
separately.
211 In relation to the factors to be applied to reasonable notice
it is relevant that—
(a) At the time of his dismissal the Applicant was
aged 38 years and is a qualified Geologist specializing in diamond exploration.
(b) AWI Administration Services Pty Ltd employed
Mr Birnie for over 8 years. Initially he was engaged as a project geologist to work out of
Melbourne. In 1995 he was re-located to Perth.
From 1997 he was employed as the Regional
Exploration Manager. There is only one operating diamond mine in Australia and at the time of
termination the diamond industry was undergoing very hard times, so that there were very few
employment opportunities. Given that Mr Birnie
had been principally engaged in the diamond industry for over 8 years, it was likely to be some
time before he could obtain alternative employment.
(c) His personal circumstances are that he is married
with 3 children. His wife was a cardiac technician in Melbourne and had to give up her
employment when they were transferred from
Melbourne to Perth.
212 Having regard to the matters set out in the preceding
paragraph we are of the view that a reasonable period of
notice without having regard to any payment for severance
pay would be 4 months’ notice.
213 In relation to redundancy pay, in addition to the factors
set out above regard must be had to the loss of nontransferable credits. The Learned Commissioner, in our
view, did not err in determining that Mr Birnie should
have been paid 16 weeks’ redundancy pay, as Mr Birnie
had 8 years’ service towards long service leave. However
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when regard is had to this award and to the additional
factors required to be considered in relation to reasonable
notice, the Learned Commissioner erred in holding that
4 weeks’ pay in lieu of notice was not unreasonable. It is
our view that if a payment of 16 weeks’ pay were made
as a redundancy payment, a period of reasonable notice
would have been 8 weeks’ notice. As Mr Birnie was paid
4 weeks’ pay in lieu of notice we would order that Mr
Birnie be paid an additional 4 weeks’ pay, as pay in lieu
of notice.
Period of Reasonable Notice and Redundancy Pay
214 It is inherent in the concept of a payment or an award of
pay in lieu of notice, that the payment made should be
equivalent to the amount an employee would have earned
had he or she been given notice. Mr Birnie was entitled,
under his contract of employment, to the private use of a
motor vehicle. Accordingly, we would after having regard
to the fact that AWI Administration Services Pty Ltd paid
Mr Birnie 4 weeks’ pay as notice, make an order that
AWI Administrative Services Pty Ltd pay Mr Birnie an
amount equal to the value of the use of the motor vehicle
for a period of 8 weeks. If the value of the private use is
in dispute, we would order that the matter be remitted to
the Commission at first instance for hearing and
determination.
Summary of entitlements to pay in lieu of notice and
redundancy pay
215 In summary, we are of the view that after having regard
to the payments made to Mr Birnie on termination,
(namely 4 weeks’ pay in lieu of notice and 8 weeks’
redundancy pay) together with the order made at first
instance that he be paid an additional 8 weeks’ pay as a
redundancy pay, we are of the opinion that Mr Birnie
should have been paid a total of 24 weeks’ pay being—
(a) 8 weeks’ salary in lieu of notice, calculated by
having regard to the fact that he would have had
the use of a motor vehicle if he was given notice;
and
(b) 16 weeks’ salary as a redundancy payment, calculated without regard to the value of the private
use of a motor vehicle.
THE PRESIDENT—
216 For those reasons, appeal No FBA 22 of 2001 is
dismissed; and appeals Nos FBA 23 of 2001 and FBA 24
of 2001 are upheld in part and the decision at first instance
varied.
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by leave, and with him Mr D Howlett (of
Counsel), by leave
Mr S P Kemp (of Counsel), by leave

_______________________________________________________________________________

Order.
These matters having come on for hearing before the Full
Bench on the 6th and 7th days of September 2001, and having heard Mr R L Le Miere (of Queens Counsel), by leave,
and with him Mr D Howlett (of Counsel), by leave on behalf
of AWI Administration Services Pty Ltd (hereinafter referred
to as “AWI”) and Mr S P Kemp (of Counsel), by leave, on
behalf of Mr Andrew Birnie, and the Full Bench having reserved its decision on the matter, and reasons for decision
being delivered on the 26th day of October 2001, it is this
day, the 6th day of November 2001, directed, declared and
ordered as follows—
(1) THAT appeals no. FBA 22 of 2001, FBA 23 of 2001
and FBA 24 of 2001 be heard together.
(2) THAT AWI in appeal no. FBA 22 of 2001 be and is
hereby granted leave to substitute a new page 3 for
the existing page 3 in the Appeal Book.
(3) THAT AWI in appeal no. FBA 22 of 2001 be and is
hereby granted leave to amended the grounds of
appeal in the Notice of Appeal filed herein by—
(a) deleting the word “no” in the second line of
ground 14; and
(b) deleting the word “if” in the first line of ground
16 and inserting in lieu thereof the word “of”.
(4) THAT leave be and is hereby granted to Mr Andrew
Birnie in appeal no. FBA 24 of 2001 to withdraw
ground 2.
(5) THAT appeal no. FBA 22 of 2001 be and is hereby
dismissed.
(6) THAT appeal no. FBA 23 of 2001 be and is hereby
upheld in part, and—
(a) THAT grounds 2, 6 and 7 of the Grounds of
Appeal be and are hereby upheld.
(b) THAT grounds 1, 3, 4 and 5 of the Grounds
of Appeal be and are hereby dismissed.
(7) THAT appeal no. FBA 24 of 2001 be and is hereby
upheld in part, and—
(a) THAT grounds 3(b) and 3(c) of the Grounds
of Appeal be and are hereby upheld.
(b) THAT grounds 1(a) to 1(g) and 3(a) and (d)
be and are hereby dismissed.
(8) THAT the decision of the Commission in application No. 1198 of 2000 and 1457 of 2000 made on
the 20th day of April 2001 be and is hereby varied
by deleting order B(1) and substituting therefor the
following—
“B(1) (a) THAT the balance of the amount of
twenty-four weeks’ salary for reasonable notice and redundancy, namely an
amount equal to twelve weeks’ salary,
be paid by AWI to Mr Andrew Birnie
within seven days of the date hereof.
(b) THAT a sum equal to the value of the
provision of a motor vehicle by AWI
to the said Mr Birnie for a period of
eight weeks be paid by the said AWI
to Mr Birnie within seven days of the
date hereof.”
(9) THAT if the value of the provision to Mr Andrew
Birnie of the said motor vehicle is in dispute, then
the matter be remitted to the Commission at first
instance for hearing and determination.
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(10) THAT the said appeals be and are otherwise dismissed.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
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Reasons for Decision.
INTRODUCTION
These are two appeals, brought pursuant to s.49 of the
Industrial Relations Act 1979 (as amended) (hereinafter
referred to as “the Act”). They were heard together, by
direction of the Full Bench. The decision appealed against
is contained in an order made on 28 February 2001. That
order reads, formal parts omitted, as follows—
“1 THAT the applicant’s claim for compensation
pursuant to s 23A of the Act be and is hereby
dismissed.
2 THAT the respondent pay to the applicant within
seven days of the date hereof contractual benefits in the sum of $93,507.60 less any amount
payable to the Commissioner of Taxation pursuant to the Income Tax Assessment Act 1936 and
actually paid comprised of the following
amounts—
(a) $86,250.00 being six months payment in
lieu of notice at the applicant’s annual salary package of $172,500.00; and
(b) $7,257.60 in respect of accrued annual
leave.
3. THAT the respondent’s set off and counter-proposal be and is hereby dismissed.”
FBA 7 OF 2001
GROUNDS OF APPEAL
The appellant, BGC (Australia) Pty Ltd (hereinafter
referred to as “BGC”), appeals against that decision on
the following grounds, as amended—
“1. The Learned Commissioner erred in law in misdirecting himself as to the proper legal principles
in determining whether the Respondent (Applicant) had been guilty of misconduct such as would
justify his summary dismissal.
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PARTICULARS
(i) the Commissioner held that there must have
been a “wilful course of conduct” by the
Respondent (Applicant) in relation to his
expenses, to justify summary dismissal;
(ii) the correct test was whether the Respondent (Applicant) had engaged in a deliberate
flouting of an essential contractual condition, such as to show the repudiation of the
contract or one of its essential conditions;
2. The Commissioner erred in law in failing to draw
the inference that the evidence constituted a deliberate flouting of an essential contractual term,
that is the implied term of good faith and fidelity,
when the Commissioner found that:
(i) The Respondent (Applicant) had the responsibility to be diligent in regard to
reconciliation and keeping track of expenses;
(ii) The Respondent (Applicantt) (sic) had sole
accountability, and was ultimately responsible for expense account matters within
the Appellant’s (Respondent’s) operation;
(iii) The Respondent’s (Applicant’s) own expenses were not the subject of any further
review by the Appellant (Respondent);
(iii) (sic) the Respondent (Applicant) had a
cavalier attitude to expenses claims;
(iv) the Respondent (Applicant) made a claim
for an expenses (sic) (the Midland Disposal
Store) not knowing what the expenses (sic)
was for, which was quite improper;
(v) the Respondent (Applicant) sought to recover monies from the Appellant
(Respondent) to pay for parking fines,
which was “completely inappropriate conduct for any employee, particularly one in
the Applicant’s (Respondent’s) position”;
(vi) the Respondent (Applicant) was casual in
his responses to the Appellant (Respondent) when these matters were put to him;
(vii) the Respondent (Applicant) claimed for
parking expenses at the Perth International
Airport which clearly was not a business
expense;
(viii) the Respondent (Applicant) allowed other
members of his family to use the Appellant’s (Respondent’s) fuel card and for
vehicles not part of his remuneration package;
(ix) other examples of laxity and poor judgement by the Respondent (Applicant),
which would probably not have been discovered had the Appellant (Respondent)
not undertaken a review of the Respondent’s (Applicant’s) expenses;
(x) the Respondent (Applicant) demonstrated
a lack of diligence as to an important matter of internal corporate governance,
namely the management of expense accounts.
3. The Learned Commissioner erred in law in failing to make any or sufficient findings of fact
regarding specific allegations by the Appellant
(Respondent) of dishonesty and impropriety or
give adequate reasons for refusing to find that
there was no dishonest or impropriety in respect
of each such allegation on the part of the Respondent (Applicant).
4. The Learned Commissioner erred in law and
reached findings which were manifestly against
the weight of the evidence, in failing to find that
the Respondent (Applicant) had been guilty of
various acts of dishonesty and/or impropriety, as
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the only reasonable inference open to the Learned
Commissioner, in that:
(a) After admitting on two occasions that he
had wrongly claimed for reimbursement of
the cost of a flight to and from Albany by
“mistake”, the Respondent (Applicant) was
unable to explain how he made the “mistake when:
(i) the document (the Diners Club Statement) clearly showed that the flight
was to and from Albany, and
(ii) he had expressly endorsed it as the Appellant’s (Respondent’s) expense;
(b) After admitting that he had wrongly
claimed full reimbursement for staying
overnight at the Duxton Hotel by “mistake”, the Respondent (Applicant) was
unable to explain how he made the “mistake”, when:
(i) He had given evidence that it was his
practice to note on the Diners Club
Statements which items were his and
which were company expenses; and
(ii) He had expressly endorsed the whole
expense as the responsibility of the Appellant (Respondent);
(c) After admitting that he had wrongly
claimed reimbursement of the cost of parts
for his Feroza vehicle by “mistake”, his
explanation of the “mistake” (that he overlooked putting the registration number of
the Feroza on the envelope into which he
placed the invoice) was inadequate, in that:
(i) it fails to explain why he placed the
Feroza invoice with the invoice for the
Toyota Landcruiser into the same envelope, to substantiate his claim for
reimbursement of a company expense;
(ii) the Feroza invoice was clearly for
Nissan parts, and could not reasonably
be confused with an invoice for Toyota
parts;
(iii) the envelope was written up by the Respondent (Applicant) as a claim for
reimbursement of maintenance on the
Toyota Landcruiser;
(iv) the existence of a full stop immediately
after the letters “LV” on the envelope
suggests the Respondent (Applicant)
decided not to write the registration
number, rather than merely over-looking it;
(d) The Respondent (Applicant) was unable to
explain how he wrongly claimed reimbursement as “lunches, meals and
incidentals” for purchases from the Midland Disposal Store;
(e) The Respondent’s (Applicant’s) explanation (that he had bought a gift for an
employee) for his claim of reimbursement
of $85.00 in respect of “meals”, apparently
purchased from Get Smart Merchandising
was inadequate, when:
(i) it fails to explain why he wrongly
claimed the expense as “meals”;
(ii) the evidence of Teo and Buckeridge
was that the Respondent (Applicant)
had confirmed at his interview on 2
December 1999 that it was for meals,
when they questioned him about it;
(iii) no evidence was adduced from the alleged employee to corroborate the
Respondent’s (Applicant’s) story;
(f) After admitting that he had wrongly
claimed a parking fee for the Perth International Airport on Sunday, 4 October
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1998, by “mistake”, the Respondent (Applicant) was unable to explain how he made
the “mistake” when:
(i) the summary he typed up to substantiate the claim refers to the Perth
Domestic Airport instead of the Perth
International Airport;
(ii) all other details in the summary he
typed up correctly records the information contained in the parking
vouchers attached to the summary;
(iii) the parking voucher for the Perth International Airport clearly displayed all
information, including that it was a
Perth International Airport voucher;
(v) the Respondent (Applicant) was unable
to explain why the difference regarding the Perth International Airport
parking voucher was the only difference in the summary;
(g) The Respondent’s (Applicant’s) explanation for wrongly claiming reimbursement
of other parking vouchers, namely when
he visited his daughter at Fremantle Hospital (that he didn’t check the vouchers
properly when he lodged his claim) fails
to explain why he sought to continue to
justify the expense as that of the Appellant’s (Respondent’s), when:
(i) he typed up the summary (annexure
“T” to Teo’s Affidavit), clearly showing Alma Street, Fremantle as the
location where he parked;
(ii) he knew that he only parked there to
visit his daughter in hospital;
(iii) he failed to explain under cross-examination why he did not acknowledge
that it was not a proper claim when he
was required to justify his expenses;
(h) The Respondent’s (Applicant’s) explanation for claiming reimbursement of the
Liquorland purchase (that he bought a bottle of Spumante to celebrate with staff the
next morning), is inadequate, when:
(i) the explanation was not given to Teo
or Buckeridge when they interviewed
him;
(ii) the explanation is inconsistent with the
line of questioning put to Teo by the
Respondent’s (Applicant’s) counsel on
the issue;
(iii) the Respondent (Applicant) was unable
to recall under cross-examination what
his instructions to his counsel were that
caused her to conduct the line of questioning she put to Teo;
(iv) no evidence was adduced by a staff
member or by Sweet to corroborate the
story;
(i) after admitting he had wrongly claimed reimbursement for a McDonalds’ meal, by
“mistake” the Respondent (Applicant) was
unable to explain how he made the “mistake”, when:
(i) he typed up the claim as for a “lunch”;
(ii) the invoice showed the purchase as
having been made at 11.13pm; and
(iii) no adequate reason could be given as
to why a McDonalds’ meal for the Respondent (Applicant) could ever be a
proper expense payable by the Appellant (Respondent);
(j) after having given evidence that he had
given his fuel card to his daughter to buy
fuel for herself while she was on holidays
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because of an “arrangement” the Respondent (Applicant) had with the Appellant
(Respondent), whereby the Appellant (Respondent) was obliged to pay the fuel costs
of anyone using his or his wife’s, car at
any time, the Respondent (Applicant) subsequently
admitted
under
cross-examination that no such “arrangement” existed;
(k) the Respondent’s (Applicant’s) explanation
for wrongly using his fuel card to acquire
petrol for a non-company vehicle (that he
overlooked it), is inadequate, when his evidence was:
(i) the fuel card was in his wallet;
(ii) he had other means in his wallet to pay
for the fuel;
(iii) his evidence under cross-examination
was that his real reason for using the
fuel card on both vehicles was to take
the benefit of the cheaper fuel, using
the fuel card.
5. The Learned Commissioner erred in law and in
fact in failing to draw the inference that the matters pleaded in paragraph 4 hereof, together with
the Respondent’s (Applicant’s) conduct in:
(a) Claiming reimbursement of parking fines,
especially when he could not adequately
explain how he parked unlawfully by “mistake”;
(b) Claiming reimbursement for telephone
calls at a higher rate than was reasonable
or appropriate;
(c) Claiming reimbursement of purchases
made by his wife on a fuel card and fuel
purchased while he was on holiday by third
parties;
(d) Claiming reimbursement of purported expenses supported by his own hand-written
documents (which conduct the Learned
Commissioner found to be improper);
(e) Failing to see the impropriety of perpetuating a process where such purported
verification was considered sufficient by
him for not only allowing his claims, but
also those of subordinate employees;
(f) maintaining claims for reimbursement of
“unreadable” expenses or of expenses
which were labelled “don’t know”, when
there were instances (as pleaded in paragraph 3 hereof) of false claims having been
made;
were such as to reasonably undermine the Appellant’s trust and confidence in the Respondent.
6. The Learned Commissioner erred in law and
made findings of fact that were manifestly against
the weight of the evidence in finding that Teo
had accepted that all or any of the hand-written
documents purportedly substantiating the Respondent’s (Applicant’s) claim for reimbursement
were for legitimate business expenses, and that
by implication this was relevant to the Learned
Commissioner’s finding that the Respondent’s
(Applicant’s) conduct was not a “wilful course”
of misconduct, in that:
(a) Teo’s evidence was that he did not know,
and could not verify, whether such expenses were incurred at all or on legitimate
company business because the hand-written notes were not capable of independent
verification;
(b) Teo’s evidence is in any event irrelevant
because he was not the mind of the Appellant (Respondent) and he did not make the
decision to terminate the Respondent’s
(Applicant’s) employment;
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(c) The evidence that the Respondent (Applicant):
(i) had made false claims for reimbursement, even on his own admission, as
pleaded in paragraph 3 hereof;
(ii) had made improper claims, as pleaded
in paragraph 4 hereof and found by the
Learned Commissioner;
(iii) admitted under cross-examination he
was unsure of at least one claim, when
his summary of the expense materially
differed from his note (the Wogina
matter, at pages 301-302a of transcript);
was such as to cause there to be sufficient doubt
about the veracity of the Respondent’s (Applicant’s) claims for re-imbursement supported by
his hand-written notes, such that no finding
should have been made that the expenses were
incurred on legitimate company business.
7. The Learned Commissioner erred in law in that
there was no evidence to support his finding that
Buckeridge’s evidence regarding the prime reason for terminating the Respondent’s
(Applicant’s) employment was his casual response to the Appellant’s (Respondent’s)
concerns, when the evidence of Buckeridge was
that:
(a) He decided to dismiss the Respondent (Applicant) because he could trust him no
longer;
(b) The matters presented to the Respondent
(Applicant) by the Appellant (Respondent)
constituted serious breaches of trust;
(c) Although he could not say with hindsight
what he would have done if the Respondent (Applicant) had not been so casual in
his response, and had been contrite, he may
not have had his employment terminated
if the manner of his response had been different.
8. The Learned Commissioner erred in law in failing to take into account, either by way of
adjustment to the contractual benefits found to
be due to the Respondent (Applicant), or by way
of set-off:
(a) The sum of $15,042.67 incurred on his
Diners Club Card paid by the Appellant
(Respondent);
(b) $12,032.66 paid by the Appellant (Respondent) for purchase of materials
supplied to the Respondent (Applicant);
and
(c) $2,501.67 borrowed from the Appellant
(Respondent) by the Respondent (Applicant);
when the evidence was that all of these transactions took place pursuant to a term of the
Respondent’s (Applicant’s) contract with the
Appellant (Respondent), in the form of the salary sacrifice scheme (sic) Respondent’s
(Applicant’s) conditions of employment, and that
the Respondent (Applicant) and the Appellant
(Respondent) reconciled such amounts as between themselves in the course of the
Respondent’s (Applicant’s) employment.
10. (sic) The Learned Commissioner erred in law in
failing to exercise his jurisdiction to consider and
uphold the Appellant’s (Respondent’s) claim for
payment by the Respondent (Applicant) of the
balance of the employment debt claimed by the
Appellant (Respondent) in the sum of $17,097.76,
or such lesser sum as the Learned Commissioner
might have found to be owing after accrued contractual benefits had been taken into account.”
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BGC seeks upon this appeal the following orders—
“1. The Orders made on the 28 February 2001 be set
aside;
2. In lieu thereof, the Application be dismissed; and
3. The Respondent do pay the Appellant
$17,097.76.”
CROSS-APPEAL—FBA 12 OF 2001
There is a cross-appeal by the abovenamed respondent,
Mr Ian Robert Phippard, against the same decision on
the following grounds, as amended—
“1. The Learned Commissioner erred in law and in
fact in determining that the Applicant’s dismissal,
although unlawful was not harsh, opressive (sic)
or unfair when, having regard to—
(a) the absence of any wilful misconduct or
intention to deceive or defraud such as to
justify instant dismissal;
(b) the unintentional nature of the conduct of
the Applicant;
(c) the decision to dismiss being based on the
alleged dishonesty of the Applicant which
dishonesty was not established;
(d) the Respondent having decided dismissal
was inevitable unles (sic) the Applicant
apologised for the alleged dishonesty;
(e) the dismissal being summary in nature
when summary dismissal was not warranted;
(f) the dismissal being accompanied by intimidatory conduct consisting of threats of legal
proceedings and claims for significant and
unsubstantiated sums said to be owing to
the Applicant; and
(g) the Applicant’s long record of faithful service,
the Learned Commissioner ought have found that the
Applicant’s dismissal was harsh, oppressive and unfair.”
Ground 2 was withdrawn by Ms Buckley on behalf of
Mr Phippard at the hearing of the appeals.
Mr Phippard sought orders in the following terms—
“1. The orders made on 28 February 2001 be set
aside;
2. In lieu thereof, the following orders be made;
(a) the Respondent do pay the Applicant the
sum of $86,250.00 by way of compensation pursuant to section 23A of the Act;
(b) The Respondent do pay to the Applicant
contractual benefits in the sum of
$179,757.50 comprising the following
amounts—
(i) $172,500.00 being 12 months payment
in lieu of notice; and
(ii) $7,250.50 in respect of accrued annual
leave;
(c) The Respondent’s set-off and counter proposal be and is hereby dismissed.”
BACKGROUND
Evidence in this matter consisted of oral evidence, written
statements and documentary evidence. There was
evidence on behalf of the applicant at first instance, Mr
Phippard, given by himself and Mr Joseph Ronald Sweet.
On behalf of BGC, evidence was given by Mr Leonard
Walter Buckeridge, the Chairman of BGC, which was a
number of a group of companies, Mr Andrew Boon San
Teo, the Company Secretary of BGC and Secretary of
related companies, Mr Neil George Edwards, BGC’s
Commercial Manager, Mr Geoffrey Stephen Newman,
BGC’s Finance Systems Manager and Mr Phillip Ng, the
Group Financial Controller.
At all material times, Mr Phippard was engaged as and
employed as the General Manager of the contracting
business by BGC. The Chairman of the company was Mr
Buckeridge, and I infer that he occupied a similar position
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in relation to other related companies. Mr Sweet was
Managing Director of BGC.
Mr Phippard was responsible for the overall control of
the BGC contracting business, its day to day operations,
project outcomes, profitability and the maintenance of
business objectives and business development. Apart from
Mr Sweet, the only other more senior person than Mr
Phippard was Mr Buckeridge. As General Manager, Mr
Phippard was a senior executive reporting only to Mr
Sweet. Mr Phippard did not have a great deal to do with
Mr Buckeridge. Mr Newman and Mr Edwards were Mr
Phippard’s subordinates.
Relevantly, at all material times, Mr Phippard and his
family owned and used a holiday home at Albany in this
State. He had a family home at Mandurah, too.
Mr Phippard commenced proceedings in this
Commission, complaining that his dismissal was both
unfair and unlawful in that—
(a) He did not receive the notice payment of one
month’s salary or any other amount.
(b) He was given no reasons for his dismissal.
(c) BGC did not provide Mr Phippard with any particulars relating to his alleged performance or
conduct shortcomings.
(d) He was not advised that his employment was in
jeopardy.
(e) He was not provided with any reasonable opportunity to respond to the allegations made by BGC.
Mr Phippard claimed at first instance that BGC unfairly
dismissed him, and he claimed compensation for that
unfair dismissal. He also claimed, as a contractual benefit,
six months’ salary in lieu of notice in the sum of
$86,250.00 and annual leave benefits in the sum of
$14,264.42. The claim in relation to salary in lieu of notice
was increased to twelve months in closing submissions.
The total of the contractual benefits claimed was,
therefore, $186, 764.42.
The whole of the claim was opposed by BGC.
BGC’s case was that Mr Phippard had, by reason of the
misuse of the expense system, abused his position of trust
as a General Manager and that this justified his dismissal.
Further, it was submitted that Mr Phippard was
substantially indebted to BGC in the sum of $29,576.90
and that, if Mr Phippard was to succeed in his claim, this
sum should be set off against any amount awarded to
him by the Commission.
There was a great deal of evidence, both oral and by
written witness statements, in the matter. The evidence
related to Mr Phippard’s alleged abuse of BGC’s expense
claim system which ultimately led to his effective
summary dismissal on 2 December 1999. As the evidence
unfolded, there were really no substantial criticisms by
BGC which went to Mr Phippard’s work performance in
other respects.
The case for BGC was that Mr Phippard, in one of the
most senior managerial positions in BGC’s group,
breached his duty of fidelity and good faith to BGC in
engaging in what was described by Counsel for BGC as
a course of “petty rorting”, otherwise making manifestly
excessive expense claims and also furnishing claims
without adequate documentary proof.
Mr Phippard’s employment commenced in or about
November 1994, pursuant to the terms of an oral contract
of employment, and came to an end on 2 December 1999
in circumstances which were disputed in the proceedings,
but to which I will refer hereinafter.
Mr Phippard’s total remuneration as at the date of the
termination of his employment comprised the following—
(a) A base salary of $125,800.00.
(b) Three novated car leases to a total value of
$32,372.00.
(c) Superannuation contributions in the sum of
$11,951.00.
(d) A salary sacrifice amount of $2,377.00.
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19 By the salary sacrifice arrangement which was in place,
Mr Phippard was able to use the allocated sum for private
expenses. In doing this, he would deal with either Mr
Newman or Mr Edwards to order particular items. These
purchases would then be debited against Mr Phippard’s
salary sacrifice account. Mr Phippard gave evidence that
the process used to determine the amount for his salary
sacrifice was that he nominated an amount to be allocated
to the salary sacrifice towards the end of the preceding
financial year, which amount would be the relevant
amount for the following financial year (see also
paragraphs 179 to 181 hereof).
20 Mr Phippard gave evidence, too, that he often found it
difficult to reconcile his salary sacrifice position because
the system would only be updated infrequently and,
generally, on an annual basis. There was no evidence that
he attempted to have this done more frequently.
Events Leading up to the Meeting of 2 November 1999
21 Mr Phippard gave evidence that, on or about 27 October
1999, Mr Sweet ceased to be employed by BGC. At this
time, Mr Phippard was away on business. Mr Sweet
telephoned Mr Phippard and told him of his departure
from BGC. Given the position of Mr Phippard in BGC,
Mr Phippard tried to contact Mr Buckeridge on 28
October 1999, to discuss his own position. Mr Buckeridge
was not available so he attempted to contact Mr Teo. By
the time that he spoke to Mr Teo, he had received a copy
of a memorandum from Mr Buckeridge to all employees
of BGC advising of the appointment of a new Managing
Director.
22 Mr Buckeridge told Mr Phippard that a meeting would
be arranged to discuss the situation. Mr Phippard said
that he was practically ignored by BGC’s senior
executives and Mr Buckeridge, and he was not included
in discussions with the new Managing Director who
arrived on 25 November 1999; nor was he even introduced
to that gentleman whilst he was on site.
23 Mr Teo gave evidence that, in the final week of October
1999, Mr Buckeridge asked him to arrange a meeting
with Mr Phippard to discuss his expense claims. Mr
Buckeridge told Mr Teo that he thought Mr Phippard’s
expense claims were excessive and that Mr Phippard was
living like “Mr Hollywood” and a meeting was required
to discuss these arrangements, Mr Buckeridge said. Mr
Teo was asked by Mr Buckeridge to go through Mr
Phippard’s expense accounts in order to prepare for the
meeting and this was duly done with the assistance of
other employees in the accounting department. A
summary of expenses incurred by Mr Phippard was
annexed to Mr Teo’s witness statement, with all
supporting documents in relation to the expense claims.
Mr Teo gave evidence that he then showed the summary
of expenses to Mr Buckeridge prior to the meeting with
Mr Phippard which had been arranged for 2 November
1999.
The Meeting of 2 November 1999
24 On 2 November 1999, there was a meeting at which were
present Mr Buckeridge, Mr Teo and Mr Phippard. It was
common ground that, at no time before the meeting, was
Mr Phippard notified by BGC of its concerns in relation
to any of the matters raised with him at the meeting. The
meeting arose because Mr Buckeridge had concerns
brought about by information from another employee at
the Hazelton office about Mr Phippard’s expense claims.
There was also a question of Mr Phippard’s performance,
he said.
25 At the meeting, Mr Buckeridge told Mr Phippard that he
was unhappy with Mr Phippard’s performance in running
BGC’s business. Accordingly to Mr Phippard, he had not
received any indication before this from anyone that his
work performance was unsatisfactory. Mr Buckeridge
then proceeded to refer to a bundle of Mr Phippard’s
Diners Club card statements and questioned him about
expense claims contained in them. Mr Phippard answered
the questions put to him as best he could, but requested
that he be given the statements in order for him to go
through them in detail and respond to the issues raised.
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The statements related to the period October 1997 to
October 1999.
Mr Teo also gave evidence about the meeting of 2
November 1999. He said that Mr Phippard was shown
the summary of expenses for those two years and was
asked questions, by way of examples, from the Diners
Club statements. He referred to certain statements; in
particular, a statement dated 8 September 1998 in which
it was shown that Mr Phippard had visited a particular
restaurant twice in one week. It was Mr Teo’s evidence
that Mr Buckeridge was not pleased with this and said
so. Mr Phippard’s response was that he had to entertain
clients and staff frequently.
A further Diners Club card statement of 8 April 1998
was shown to Mr Phippard, containing a number of entries
with the letters “IP” and Mr Phippard was queried as to
why BGC was paying for Mr Phippard’s personal
expenses. Mr Teo’s evidence was that Mr Phippard said
that this would be acceptable. This allegation was
inconsistent with the evidence of Mr Phippard, Mr
Edwards and Mr Newman as to the system of
reimbursement for expenses, both business and private.
Mr Teo also referred to expense claims contained in a
Diners Club card statement dated 8 October 1997 for an
Ansett ticket to Albany and return. Mr Phippard said that
he would look into this matter, but later admitted that
this claim was a mistake; it was for a personal expense
and not one to be incurred by BGC.
At the conclusion of this meeting, Mr Buckeridge agreed
to give Mr Phippard all relevant documents and requested
that Mr Phippard provide an explanation for each and
every expense item which Mr Phippard had claimed over
the entire two year period. He gave him ten days to
respond and, in the meantime, directed Mr Phippard not
to incur any further expenses on behalf of BGC without
Mr Buckeridge’s written consent.
On 10 November 1999, a memorandum confirming the
outcome of the meeting was forwarded by Mr Buckeridge
to Mr Phippard (see page 220 of the appeal book
(hereinafter referred to as “AB”)). BGC agreed to an
extension of the deadline for response from 12 November
1999 to 24 November 1999, at Mr Phippard’s request
(see page 223(AB)).
On 24 November 1999, Mr Phippard sent to Mr
Buckeridge a memorandum containing the information
requested concerning his expense claims and the
memorandum refers to Mr Phippard’s perceiving an
intention on the part of BGC to terminate his employment.
Mr Phippard also noted that there was no indication,
before 2 November 1999, that BGC had any concerns
about his performance or conduct other than Mr
Buckeridge’s comments at the meeting as to his luncheon
habits (see page 225(AB)). There was no response from
Mr Buckeridge in relation to this memorandum, according
to Mr Phippard.
Mr Phippard’s evidence was that he reviewed all of his
Diners Club card statements for the two year period and
noted “incorrectly claimed” expenses amounting to
$182.00 out of a total amount of expenses claimed, for
the entire period, of $42,000.00. He found it extremely
difficult to go back over his expense claims for the two
year period to justify each and every claim, given the
lapse of time and the need to locate records for each claim.
Mr Teo, in cross-examination, admitted that such a process
would have been difficult for Mr Phippard in the time
given him for this task. Mr Phippard’s evidence was that,
when he did his reconciliation of his Diners Club card
statements for the two year period, he noted a number of
errors and miscoding about which he gave evidence. One
item of this type related to a computer carry bag which
he had purchased for use in business travel. A further
example was an item for travel described as “Ansett
$157.00” being a credit on an unused flight between Perth
and Albany.
Mr Teo conceded that, during the course of the meeting
on 2 November 1999, he had no reason to doubt that the
expense claims which were discussed were genuine
business expenses.
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34 After he received Mr Phippard’s response of 24 November
1999, Mr Teo went through the various documents in
support of the expense claims and noted a number of
matters which he raised with Mr Buckeridge. These
appear at pages 84-86 (AB). He was also provided with
other documents in relation to expense claims made by
Mr Phippard which caused Mr Teo some concern. These
included a receipt for “Get Smart Merchandising” in the
amount of $85.00 issued on 6 March 1999, which Mr
Phippard described on his expense claims as
reimbursement for “meals”. There was a further receipt
for drinks at the “Baccarat Bar” at the Crown Casino on
7 March 1999 for the amount of $35.00 which Mr
Phippard described as “entertainment”.
35 On 1 December 1999, Mr Phippard said that he received
a telephone call from Mr Buckeridge’s secretary
requesting his attendance at a meeting on the next day
with Mr Buckeridge. He was not told the purpose of the
meeting. There was considerable common ground
between Mr Phippard, Mr Teo and Mr Buckeridge as to
the events as they unfolded at this particular meeting.
36 Before the meeting, Mr Teo had prepared a letter of
dismissal to be signed by Mr Buckeridge and used if no
satisfactory explanation was received at the meeting. No
alternative letter was prepared.
The Meeting of 2 December 1999
37 At that meeting, Mr Buckeridge told Mr Phippard that
he had been “double dipping” in relation to some expense
claims. Mr Buckeridge commented to Mr Phippard that,
as a result of the investigation into his claims, he
considered that there were grounds for instant dismissal
and Mr Phippard’s conduct was unbecoming for a senior
manager and set a bad example for the rest of
management.
38 Mr Buckeridge’s evidence in cross-examination (see
pages 975-976(AB)) was pertinent and I reproduce it
hereunder—
“MS BUCKLEY: Now Mr Teo told you that there
were — told you before the meeting of 2nd of December that he’d uncovered things that warranted
summary dismissal, didn’t he?
MR BUCKERIDGE: Yes.
MS BUCKLEY: Did you make an independent assessment of those things?
MR BUCKERIDGE: Well, I did after seeing Mr
Phippards’ conduct during that second meeting. He
was — his response was, well, sort of, “So what?” If
someone was contrite, I think you may — and I can’t
judge in hindsight what I would have done. I can
tell you in 40 years of business it’s not the first time
I’ve discovered theft in my organisation and I have
some people who’ve admitted to theft who still work
in the organisation. And I have a number who have
admitted or have not admitted to theft who I’ve fired.
The decision to fire Phippard was made in response
to his casual attitude to responding to the questions
made in the second meeting which I think is early
December. Theft in my view is a pretty serious matter and for someone to just sort of brush it off is not
good enough.”
39 A number of other items were then discussed, including
a claim on Mr Phippard’s Diners Club card statement for
a parking ticket on 28 July 1998 in the sum of $12.00. A
further item raised was for a claim for $85.00 for “Get
Smart Merchandising” for the purchase of a shirt at the
Melbourne Grand Prix for one of BGC’s managers as an
award for his ongoing performance.
40 Mr Phippard said that Mr Buckeridge told him that he
had been entertaining friends at BGC’s expense and that
this was a reference to competitors of BGC. Mr Phippard
took issue with this and told Mr Buckeridge that those
companies that he had entertained were not only
competitors, but were also clients in some respects.
41 Mr Buckeridge then made reference to a claim for a
$70.00 parking fine incurred in Subiaco. Mr Phippard’s
evidence was that this was for client entertainment at the
football. He thought he could park at that location and

81 W.A.I.G.

was running late, he considered it was a legitimate
business expense and could claim it accordingly.
42 Mr Buckeridge then asked Mr Phippard why he was
purchasing lunches and drinks on his trips out of Perth
and he responded that it was established custom and
practice at BGC and in industry generally.
43 Mr Buckeridge accused Mr Phippard of using BGC as a
“private bank” in getting BGC to pay his credit card
accounts, which included private expenditure, and that
Mr Phippard was indebted to BGC in the sum of
$24,822.00. No particulars of how this was calculated
were put to Mr Phippard and Mr Phippard disputed this,
telling Mr Buckeridge that he considered that BGC owed
him money because of the salary sacrifice arrangement.
Mr Phippard said that he had only become aware of this
aspect of BGC’s case following the completion of BGC’s
evidence.
44 It was common ground that not all of the expense claims
canvassed in evidence in the proceedings, which were a
voluminous number, were put to Mr Phippard in the
meeting of 2 December 1999 for his comment and
explanation. Apart from those noted above, matters
specifically raised by Mr Buckeridge and Mr Teo in the
meeting, of which there were five items, were set out at
pages 50-51(AB).
45 As a result of summarising the issues, Mr Buckeridge
gave evidence that he told Mr Phippard that his answers
to questions about his expense claims were unsatisfactory
and he considered that Mr Phippard had breached his
trust, given his senior position within the company. As a
result, Mr Buckeridge handed Mr Phippard a letter dated
2 December 1999 terminating his employment with BGC,
effective immediately. The letter required him to cease
employment on that day and offered to pay him one
month’s salary in lieu of notice, calculated by reference
to an annual salary of $125,800.00 (see page 484(AB)).
However, it was common ground that no such payment
was ever made.
46 Mr Buckeridge, in his evidence, said that he decided to
dismiss Mr Phippard because he could no longer trust
him. He regarded Mr Phippard’s answers to his questions
as unsatisfactory and, in his evidence, described Mr
Phippard’s demeanour and his answers as “casual”.
47 Mr Phippard said that, at no time prior to the meeting of
2 December 1999 at which he was dismissed, was he
ever told that BGC had any concerns as to the documents
which he relied upon to support his expense claims, nor
was there any suggestion that Mr Phippard had made
fraudulent claims against BGC. According to Mr
Phippard, the only issues raised prior to the meeting were
the level of his expenses and his conduct as General
Manager. Mr Teo also gave evidence in cross-examination
that he had no reason to believe at the time that Mr
Phippard was deliberately rorting the expense claim
system and, as at the time of the proceedings at first
instance, still maintained that view.
48 It was also Mr Buckeridge’s evidence in crossexamination that the prime reason for Mr Phippard’s
dismissal was his casual response to Mr Buckeridge’s
questions on his expense claims and that, if Mr Phippard
had apologised, he may not have been dismissed. There
were other matters where Mr Phippard had correctly
claimed expenses which came to light after his dismissal.
These are set out at pages 52 to 62 (AB).
Expense Account System
49 Mr Phippard and other witnesses, both for Mr Phippard
and BGC, gave evidence as to the expense claims system
used at the material time. Mr Phippard said that, during
the course of his employment he had a Diners Club card,
a Visa card and a Mastercard, all of which were in his
own name. BGC supplied him with fuel cards as part of
his three novated leases under his remuneration package.
Mr Phippard’s Diners Club card was for both business
and personal expenses, but he said that he primarily used
it for entertaining both existing and prospective clients
of BGC. He did have other credit cards but, primarily, he
used his Diners Club card. On the Diners Club card, he
would incur expenditure, BGC would pay all of the

81 W.A.I.G.

50

51

52

53

54

55

56

57

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

amounts incurred, and Mr Phippard would reimburse
BGC for his personal expenditure. On his Westpac
Mastercard and his Visa card, he would personally pay
for all expenditure and seek reimbursement for
expenditure on behalf of BGC.
Mr Phippard said that, shortly after he commenced
employment, Mr Teo told him that he would not receive
a corporate credit card and should use his own personal
credit cards for any business related expenses and seek
reimbursement from BGC. There were no company credit
cards.
The evidence of Mr Phippard was that, at no stage during
the course of his employment with BGC, was he given
any direction or guidance as to what he could claim as a
business expense, there being no written company policies
or procedures in relation to this matter. It was, he said, a
question of judgement to be exercised by the relevant
executive.
The evidence of Mr Phippard was that the Managing
Director, Mr Sweet, actively encouraged him to entertain
clients, prospective clients and other staff members. Mr
Phippard said that he viewed client entertainment and
liaison as important and gave evidence that he entertained
clients and staff about twice each week. He said that, at
all times, Mr Sweet was aware of his entertainment
expenses and its frequency. He gave examples as to the
types of client entertainment he engaged in, including
restaurant meals, functions and taking clients to the
football and to the theatre.
Mr Phippard outlined the usual process with respect to
expense claims. He said that he would gather together
his claimed expenses, including his telephone account,
and attach a front sheet setting out what was claimed by
way of reimbursement. He gave evidence that, if he did
not, for whatever reason, receive a receipt for his
expenditure, then he made a contemporaneous note of
the amount, date and location on a piece of paper and
submitted that with the bundled expenses to Mr Edwards
to be processed. In relation to his Diners Club card
statement, his practice was, when he received a statement,
to mark against each itemised expense either “BGC” or
“IP” to indicate whether the item was a business expense
of BGC or personal expense of Mr Phippard. This was
relevant to what I will describe hereinafter as “the Albany
airline ticket claim”, for example.
Once this was done, Mr Edwards would, on the evidence,
irregularly perform a reconciliation in order to determine
whether BGC owed money to Mr Phippard or vice versa.
There was, in effect, an offsetting arrangement because
BGC would pay Mr Phippard’s entire Diners Club card
account.
Mr Phippard gave evidence that, as General Manager, he
was responsible for authorising the business expense
claims of his subordinate managers. He said that he
applied the same method of assessment in determining
these claims as he used himself.
Mr Sweet, who was called to give evidence on behalf of
Mr Phippard, gave evidence as to the general position
regarding business related expenses of BGC whilst he
was employed as Managing Director. He confirmed that
neither the BGC group, nor BGC, had any policy,
procedure or guidelines in relation to the claiming of
business expenses. His evidence was that there was a
general unwritten rule that staff could claim those
expenses used in the genuine promotion of the BGC
group. He said that his own practice, in relation to
claiming business related expenses, was similar to that
adopted by Mr Phippard. That is, when making expense
claims, he would bundle the relevant receipts together
and note on the back of the bundle what he was claiming
as business expenses, whether it was meals, fuel for rental
cars on business trips, repairs for cars that he had under
novated leases, etc. Once collated, he would give the
bundle of documents to Mr Edwards to be processed. Mr
Sweet said that, at no time, were his expense claims
queried by Mr Buckeridge.
Mr Sweet also said that he had occasion to discuss
entertainment of clients with Mr Buckeridge who
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apparently, at one time, did not favour client
entertainment, but, after Mr Sweet had explained that it
was an important aspect of maintaining and developing
clients, Mr Buckeridge accepted it as being necessary.
Mr Sweet encouraged Mr Phippard to engage in client
entertainment because Mr Sweet was not particularly
interested in doing it. He said that he was aware that Mr
Phippard was entertaining clients frequently and he had
the view that Mr Phippard was doing the required amount
of entertainment to maintain and develop clients in what
was a growth division within the group.
Mr Sweet was not, however, aware of the actual amount
of expenditure incurred by Mr Phippard in relation to
client entertainment. Mr Sweet also said in evidence that
he was never spoken to by Mr Buckeridge about the level
of expenses incurred by Mr Phippard. Mr Sweet also said
that he considered that Mr Phippard’s expenditure in
relation to the entertainment of BGC’s own staff as being
justified in order to maintain good staff relations and
morale. I should observe that there was no evidence that
Mr Phippard’s level of expenditure or the nature of his
claims for expenses was raised by anyone with him before
those events.
Mr Edwards gave evidence that he always found Mr
Phippard to be open in claiming his business expenses
and he did not engage in the practice of shifting some
expense account claims onto other staff members, as did
some other managers. He said that he trusted Mr Phippard
and had no reason to question his judgement.
Mr Sweet also gave evidence about a trip which Mr
Phippard undertook to the United States of America in
1999 to attend the “Con Expo”. He said that he discussed
the matter with Mr Phippard and suggested that, if he
was interested, Mr Phippard should go and, after he
returned, they could discuss to what extent the costs of
the trip would be apportioned between business and
personal expenses. On Mr Phippard’s return from this
trip, Mr Sweet testified that the payment reimbursement
was not resolved as at the time that Mr Sweet departed
from BGC’s employ at the end of October 1999.
Mr Edwards also gave evidence that BGC consented to
employees using their own personal credit cards for both
personal and business expenses. Mr Phippard, he said,
had been authorised by the company to use his Diners
Club card in this manner. Mr Edwards confirmed in
evidence that BGC would pay the entire Diners Club card
account submitted by Mr Phippard, but there would be
notations on it to identify those account items which were
Mr Phippard’s personal expenses and those which were
business related expenses. Mr Phippard would then be
required to either reimburse BGC by submitting a personal
cheque or by electing to offset the relevant amount against
any salary sacrifice arranged with the company.
Mr Edwards said that, after reviewing the accounts, he
calculated that there was an amount of some $15,052.67
still owing to BGC from Mr Phippard for his private
purchases which were charged to his Diners Club card
and paid for by BGC following the above system. Mr
Edwards also gave evidence generally about BGC’s
system of giving cash advances to employees for
travelling. He said that, because Mr Phippard travelled
very frequently, on his evidence as often as every week
or ten days, Mr Phippard would sometimes wait for
several months to claim a number of trips for cash advance
purposes at one time.
Once every six months, Mr Edwards would raise with
Mr Phippard any outstanding cash advances for travel
purposes that had not been reconciled. He gave evidence
that, up to and including March 1999, a total sum of
$4,524.00 in cash advances had been given to Mr
Phippard which had yet to be reconciled with Mr
Phippard’s expenditure whilst travelling.
BGC also had a policy to allow employees to utilise
BGC’s purchasing power to purchase goods from some
of BGC’s suppliers. Mr Edwards outlined three different
bases on which this could occur, the third being that the
employee would elect to purchase an item on a purchase
order and forward a copy to him for recording as a salary
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sacrifice claim. He gave evidence that this system was
only available to senior management who had access to a
salary sacrifice arrangement. The details of these
purchases were then periodically forwarded to Mr Ng,
who would then arrange a salary sacrifice adjustment
against the relevant senior manager.
65 Mr Edwards said that, as at the date of the termination of
Mr Phippard’s employment, Mr Phippard had purchased
items to the approximate value of $12,030.00 from various
suppliers to BGC and, as far as he was aware, Mr Phippard
had yet to reimburse BGC for this amount.
66 Mr Edwards confirmed in evidence that hand written
documents, which he had seen in connection with the
proceedings, in relation to expenses receipts, were in Mr
Phippard’s hand writing. He gave evidence that, at the
time when he worked with Mr Phippard, there were a
number of occasions where Mr Phippard would submit
receipts in his own hand. Mr Edwards said that he did
not query these occurrences because he acknowledged
that receipts were not always issued for certain expenses
and that, in his position as the General Manager, Mr
Phippard had to determine himself what were the
appropriate expenses to claim from the company.
67 Mr Edwards said that, whilst he was aware that there was
a number of hand written receipts, this fact needed to be
considered in the context of the entire period over which
Mr Phippard’s expenses were scrutinised. Mr Edwards
did say that he recalled a few occasions when he received
a hand written receipt from Mr Phippard for client
entertainment in relation to which he requested the names
of the persons who had been entertained. He then said
that confirmation of this was sufficient for him to accept
Mr Phippard’s claim.
68 Mr Phippard said in evidence that, at no time, did his
expense account claims cause concern to BGC during
the whole period of his employment, notwithstanding that
BGC’s accounts were audited twice a year.
69 Mr Teo gave evidence that the process of audit was such
that relatively small items such as individual expense
claims would not be the subject of scrutiny by the auditors,
and Mr Smith, a partner in Pannell Kerr Forster, BGC’s
auditor, who was called to give evidence, confirmed this.
Mr Smith did, however, say that, if it had come to the
attention of the auditors that Mr Phippard was using hand
written notes to support expense claims and had claimed
questionable items as business expenses, then those
matters would have been regarded as irregular, but they
would only be the subject of a report to BGC if they had
occurred on a regular basis.
Indebtedness of Mr Phippard
70 The evidence before the Commission at first instance as
to the level of the alleged indebtedness of Mr Phippard
to BGC, comprising various amounts, was set out in the
amended answer and counter proposal (see pages 15A29(AB)).
71 Mr Ng said that he was unsure whether Mr Phippard
would have known whether he was indebted to BGC at
any point in time from the expense reimbursement and
salary sacrifice system used by BGC. Mr Ng’s main area
of contact with Mr Phippard was in relation to his salary
package arrangements and he confirmed in evidence that
the motor vehicles in Mr Phippard’s remuneration
package were for both business and private usage.
72 Mr Ng gave evidence about the salary sacrifice system
applying to employees of BGC. He said that the allocation
of an amount was effected annually, and there was, at
some point during the year, a reconciliation of amounts
to be debited against the employee’s salary sacrifice. He
said that he would rely on an employee to inform him as
to that employee’s spending during the year and, if all of
an employee’s salary sacrifice were not spent, it would
be carried over to the following year.
73 Mr Ng said that, in relation to Mr Phippard, as he was
very busy and difficult to meet with, reconciliations were
only done sporadically in relation to Mr Phippard’s salary
sacrifice arrangements. On Mr Ng’s evidence, the last
reconciliation for Mr Phippard was done in November
1999. A copy of his salary sacrifice arrangements for 1998
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and 1999 was annexed to Mr Ng’s witness statement (see
pages 705-706(AB)). In 1998, Mr Phippard overspent
some $3,452.00 on his salary sacrifice, and, as at the end
of 1999, Mr Phippard had overspent an amount of
$22,404.00. This latter amount included expenditure in
relation to meals and accommodation of approximately
$10,000.00 for Mr Phippard’s trip to the United States to
attend “Con Expo”. This issue was a matter in dispute
between Mr Phippard and BGC.
74 Mr Ng said that every vehicle which was in the senior
employees’ salary packages had a fuel card “attached” to
that vehicle. Thus, if Mr Phippard incurred personal
expenses on such fuel cards, the system was that the
employee should note this in order that adjustments can
be made to the salary sacrifice reconciliation. This
occurred approximately at six monthly intervals.
FINDINGS
75 The Commissioner at first instance made the following
findings—
(a) That he had no reason, on the whole, to doubt
the general veracity of the evidence of those witnesses called in support of the parties’ respective
cases. On matters such as the relevant meetings,
there was considerable common ground.
(b) That Mr Phippard was one of the most senior
managers with BGC and had authority to incur
and authorise his own business expenditure and,
in the absence of specific guidelines in this regard, such expenditure was a matter of judgement
and a discretionary decision.
(c) That it was an important aspect of Mr Phippard’s
position with BGC that he engage in a considerable amount of client entertainment. This was
encouraged by his immediate superior, Mr Sweet,
and done with his knowledge.
(d) Mr Phippard, because of his responsibilities, was
also required to travel very frequently and, in the
course of so doing, incurred expenses in relation
to both clients and staff of BGC. There was nothing inherently unusual in this, in the
Commissioner’s opinion.
(e) The Commissioner accepted the evidence of Mr
Phippard, supported by Messrs Edwards and
Newman, and that meant that Mr Phippard, having had BGC pay his credit card, which he used
for both business and personal practices, and this
was the arrangement in place in relation to expenses and salary sacrifice.
(f) The Commissioner was not persuaded that Mr
Phippard did anything other than what was a practice at BGC in this regard.
(g) This system appeared to operate in conjunction
with the salary sacrifice arrangements in place
for senior managers, such as Mr Phippard.
(h) That the practice was, in relation to Mr Phippard,
that there would be reconciliations, albeit somewhat irregular, of Mr Phippard’s credit card
expenditure to determine the extent to which either Mr Phippard or BGC was indebted to one
another.
(i) The salary sacrifice scheme in place was also reconciled infrequently.
(j) That Mr Phippard may well not have known to
what extent, if at all, he was indebted to BGC at
any given point in time without specifically requesting such information.
(k) That the irregularity of these events had no doubt
made Mr Phippard’s task of reconciliation and
keeping track of expenses more difficult.
(l) That it was Mr Phippard’s responsibility to be
diligent in this regard.
(m) That it was not valid for Mr Buckeridge and Mr
Teo to challenge the method by which Mr
Phippard managed the process of expense reimbursement in relation to his Diners Club credit
card.
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(n) That, in or about October 1999, for unspecified
reasons, BGC came to inquire as to expense
claims made by Mr Phippard over the two year
period 1997—1999.
(o) That, of a total of some $57,000.00 in expense
claims over this period, a number were called into
question by BGC, with only some of those being
actually put to Mr Phippard directly. Of these,
some were incorrect and described as “errors”
by Mr Phippard and the Commissioner accepted
his evidence in this regard, but it is important to
note that, at no point in the evidence, that it appeared that BGC suggested that the disputed
claims were not for business purposes. Nor was
this established on the evidence.
(p) That also of some importance was the evidence
of Mr Teo that he did not consider at the time or
subsequently that Mr Phippard had, in any way,
defrauded BGC.
(q) That Mr Phippard was required to retrospectively
justify his expenditure over the period 1997—
1999 within a period of some three weeks. The
evidence was that this would have been difficult
and he found this to be so.
(r) That Mr Phippard had difficulty making sense of
some of the documents used in support of his
various claims with the passage of time.
(s) That Mr Phippard could also not remember the
details of some claims and, with the failings of
human memory, this was not surprising, given
the lapse of time involved and the volume of
material to be considered.
(t) That the Commissioner accepted that, on occasions, receipts for business expenditure may not
be convenient to obtain and there was evidence
that the use of hand written notes was not the
sole province of Mr Phippard, but, on occasions,
other staff had used the same method. However,
the ability to verify such expenditure is obviously
difficult in the event of an audit process occurring.
(u) Whilst this practice must be regarded as questionable, the evidence was that this was not a
regular occurrence over the whole period of the
review conducted. While it was clear on the evidence, in particular the memorandum of 10
November 1999, that Mr Phippard was required
to not only particularise the expenses, but also to
provide supporting documents or receipts.
(v) That Mr Phippard’s work performance, as such, was
not an issue relied on by BGC.
(w) That Mr Phippard, given the events prior to the dismissal and the way in which BGC’s case unfolded,
did not have full appreciation of the claims and conduct he was to answer until the proceedings at first
instance in this matter were part heard.
(x) That the system for expenses claims with BGC was
based on judgement to be exercised with discretion
as to whether an expense should be claimed against
BGC. There were no fixed rules in this regard. Accordingly, a high degree of trust was part of the
arrangement, and this was particularly so in the case
of Mr Phippard, as a very senior manager who had
sole accountability for matters such as these within
his own operation.
(y) That, as to the prior years in Mr Phippard’s employment with BGC, the Commissioner found that, at
no time prior to in or about October 1999, was there
any concern raised with Mr Phippard as to the conduct of his expense accounts.
(z) That the external auditors of BGC would not have
ordinarily detected problems with Mr Phippard’s
expense claims, but Mr Phippard did incur very large
sums of money on business expenses. However, what
may seem excessive to one person in an organisation may not be so for another, relative to that
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person’s responsibilities and degree of interaction
with clients.
(aa) That Mr Phippard did not deliberately set out to deceive BGC, but that he did have a cavalier attitude to
expenses claims, an example being the Midland Disposal Store claim.
(bb) That there was evidence that Mr Phippard sought to
recover from BGC monies to pay for parking fines
incurred as a result of his own wrongdoing and it
mattered not that he was entertaining clients on these
occasions. This was inappropriate conduct, as was
his making a claim in relation to the Midland Disposal Store when he did not know what the claim
was for.
(cc) That Mr Phippard was casual in his responses to
Mr Buckeridge in the meeting of 2 December
1999. This was also reflected in the manner in
which he gave some of his evidence, with some
of his answers bordering on flippant.
(dd) That there were other examples which the Commissioner set out in some detail to demonstrate
laxity and poor judgement by Mr Phippard.
(ee) That some of these expense items were able to be
set off under Mr Phippard’s salary sacrifice arrangement in any event.
(ff) That, were it not for the review undertaken by
BGC, many of these matters would probably not
have been discovered.
(gg) That some of Mr Phippard’s conduct was not appropriate for a senior officer, on Mr Sweet’s
evidence.
(hh) That, whilst some of these claims might seem
minor in isolation, taken together they demonstrate a lack of diligence as to an important matter
of internal corporate government.
(ii) That, whilst BGC could have handled the matter
better, clearly on Mr Phippard’s own evidence,
he knew that the matters raised by BGC were
serious and that loss of employment was a possible outcome.
(jj) That the Commissioner observed Mr Phippard
closely in the witness box when, in cross-examination, he admitted this. There was no doubt in
his mind that Mr Phippard was well aware that
he was in serious trouble. This was also self-evidently the case in the terms of his memorandum
to Mr Buckeridge of 24 November 1999, and that
this was as a result of the first meeting on 2 November 1999.
(kk) That, in the context of the seniority of the position held by Mr Phippard, he was aware of
possible dismissal and, therefore, the Commissioner rejected Mr Phippard’s submissions in this
regard.
(ll) It was open to BGC to have regard to the matters
discovered after dismissal. The issues raised in
the evidence were clearly central to the allegations against Mr Phippard and were not
peripheral. Further, BGC did undertake reasonable inquiries as to Mr Phippard’s conduct, but
some of these matters were not uncovered as a
result until some time after Mr Phippard’s dismissal.
(mm) That Mr Phippard was not guilty of conduct warranting summary dismissal in all of the
circumstances of the case. The Commissioner was
not persuaded that it had been established by
BGC, on the evidence, that Mr Phippard engaged
in a wilful course of conduct in relation to his
expenses to justify BGC applying the employer’s ultimate sanction of summary dismissal.
(nn) That the dismissal was wrongful or unlawful at
common law.
(oo) The Commissioner was not persuaded that this
was a situation in which the dismissal, although
effected unlawfully, was also unfair. Although the
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conduct of Mr Phippard fell far short of that expected of a senior executive entrusted with the
authority to approve all of his own expenses without further consideration by BGC, he was careless
in the extreme in the conduct of his affairs as to
his expense claims. Mr Phippard clearly knew
that he was in jeopardy of losing his employment
if he was not able to explain his expense claims.
Mr Phippard was the final port of call as to what
acceptable conduct in relation to expense claims,
and this was a very important factor. If he were
in a more junior position, subject to scrutiny and
review by others, then this may have been a relevant consideration. He was on notice, from the
meeting of 2 November 1999, that there were
serious issues arising as to his expenses management and he was acutely aware of this. The
Commissioner was not therefore, on balance, of
the view that BGC abused its right to dismiss Mr
Phippard.
(pp) That six months’ notice would be a reasonable
period of notice to imply in this case and that, in
relation to the contractual benefits claimed, the
benefits under his contract of employment, he had
been denied six months’ salary in lieu of notice.
(qq) That Mr Phippard had not failed to mitigate his
loss.
76 Mr Phippard claimed 21.5 days’ annual leave in the sum
of $14,264.62. There was 232 hours owing to him,
according to Mr Edwards, as at December 1999, not
including Mr Phippard’s trip to America. The
Commissioner accepted Mr Phippard’s evidence that he
took two weeks’ holiday on this trip, which would leave
some 112 hours, leading to an entitlement of $6,773.76.
77 The Commissioner did not accept that a set off was
available because of Conti-Sheffield Real Estate v Brailey
(1992) 72 WAIG 1765.
78 In the end, the Commissioner decided, in his
supplementary reasons for decision, that the contractual
entitlements should be 120 hours of accrued annual leave
and this is reflected in the order of the Commission issued.
ISSUES AND CONCLUSIONS
79 The decision at first instance was a discretionary decision,
as that term is defined in Norbis v Norbis (1986) 161
CLR 513 (see also Coal and Allied Operations Pty Ltd v
AIRC (2000) 74 ALJR 1348 (HC)). Thus, on appeal, the
appellant must establish that the exercise of the discretion
miscarried, according to the principles laid down in House
v The King [1936] 55 CLR 499 (see also Gromark
Packaging v FMWU 73 WAIG 220 (IAC)). The Full
Bench may not interfere with the exercise of the discretion
at first instance, or substitute the exercise of its own
discretion, unless error is established in the manner which
I have described above.
80 Further, insofar as the findings made depended on the
advantage enjoyed by the Commissioner at first instance
in seeing and hearing the witnesses, the principle which
applies is the well known principle in Devries and Another
v Australian National Railways Commission and Another
[1992-1993] 177 CLR 472, which is as follows—
“A finding of fact by a trial judge, based on the credibility of a witness, is not to be set aside because an
appellate court thinks that the probabilities of the
case are against—even strongly against—that finding. If the finding depends to any substantial degree
on the credibility of the witness, the finding must
stand unless it can be shown that the judge has failed
to use or has palpably misused his advantage, or has
acted on evidence which was inconsistent with facts
incontrovertibly established by the evidence or which
was glaringly improbable.”
FBA 7 OF 2001
The Dismissal—Was Summary Dismissal Justified?
81 It was not, of course, in issue that Mr Phippard was
summarily dismissed for misconduct. He was told that
he would be paid one month’s salary in lieu of notice but
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this was never paid. It was alleged and submitted that the
learned Commissioner applied the wrong test in
considering whether a summary dismissal was justified
and, therefore, failed to make material findings of fact.
The complaint was that, whilst the Commissioner cited
the reasons for judgment in Laws v London Chronicle
(Indicator Newspapers) Ltd [1959] 1 WLR 698, he then
fell into error in endeavouring to restate the principle and
apply it to the facts of the case.
It was submitted that there were three effective tests
propounded by the Commissioner at paragraphs 108 and
109 of his reasons. Those were, it was submitted—
(a) Whether the conduct of Mr Phippard constituted
such a deliberate flouting of his contract of employment such as to warrant BGC summarily
dismissing him.
(b) Whether the punishment fitted the crime.
(c) Whether Mr Phippard had “engaged in a wilful
course of conduct in relation to his expenses to
justify BGC in applying the employer’s ultimate
sanction of dismissal.
This was a dismissal for breach of fiduciary duty, it was
submitted, and the proper principle was that laid down
by Kirby J in Concut Pty Ltd v Worrell [2000] 75 ALJR
313 at 321 and 322. His Honour said—
“The ordinary relationship of employer and employee at common law is one importing implied
duties of loyalty, honesty, confidentiality and mutual trust. At common law:
“[c]onduct which in respect of important matters is incompatible with the fulfilment of an
employee’s duty, or involves an opposition,
or conflict between his interest and his duty
to his employer, or impedes the faithful performance of his obligations, or is destructive
of the necessary confidence between employer
and employee, is a ground of dismissal. ...
[T]he conduct of the employee must itself involve the incompatibility, conflict, or
impediment, or be destructive of confidence.
An actual repugnance between his acts and
his relationship must be found. It is not enough
that ground for uneasiness as to its future conduct arises.”
and
“It is, however, only in exceptional circumstances
that an ordinary employer is entitled at common law
to dismiss an employee summarily. Whatever the
position may be in relation to isolated acts of negligence, incompetence or unsuitability, it cannot be
disputed (statute or express contractual provision
aside) that acts of dishonesty or similar conduct destructive of the mutual trust between the employer
and employee, once discovered, ordinarily fall within
the class of conduct which, without more, authorises summary dismissal. Exceptions to this general
position may exist for trivial breaches of the express
or implied terms of the contract of employment.
Other exceptions may arise where the breaches are
ancient in time and where they may have been waived
in the past, although known to the employer. Some
breaches may be judged irrelevant to the duties of
the particular employee and an ongoing relationship
with the employer. But these exceptional cases apart,
the establishment of important, relevant instances of
misconduct, such as dishonesty on the part of an
employee like Mr Wells, will normally afford legal
justification for summary dismissal. Such a case will
be classified as amounting to a relevant repudiation
or renunciation by the employee of the employment
contract, thus warranting summary dismissal.”
The test is as laid out, too, in Sargant v Lowndes Lambert
Australia Pty Ltd 81 WAIG 1149 (FB) at 1156-1157,
where the Full Bench said—
“As to the question of summary dismissal, the Commission, constituted by Full Benches, has applied
the well known principles expressed in North v
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Television Corporation Ltd (1976) 11 ALR 599 at
609 (FCFC) per Smithers and Evatt JJ, as follows—
“For purposes of the application of the common law principles to the facts of this case,
the remarks of the Master of the Rolls in Laws
v London Chronicle (Indicator Newspapers)
Ltd [1959] 2 All ER 285 at 287 and 289 are in
point. He said—
‘... since a contract of service is but an
example of contracts in general, so that
the general law of contract will be applicable, it follows that, if summary
dismissal is claimed to be justifiable, the
question must be whether the conduct
complained of is such as to show the servant to have disregarded the essential
conditions of the contract of service ... I
... think ... that one act of disobedience
or misconduct can justify dismissal only
if it is of a nature which goes to show (in
effect) that the servant is repudiating the
contract, or one of its essential conditions;
and ... therefore ... the disobedience must
at least have the quality that it is “wilful”; it does (in other words) connote a
deliberate flouting of the essential contractual conditions.’
... Until the terms of the contract are known
and identified it is impossible to say whether
or not any particular conduct is in breach
thereof or is a breach of such gravity or importance as to indicate a rejection or
repudiation of the contract.
One cannot begin the inquiry without ascertaining what work ... the employee was
employed and had undertaken to perform. It
is also necessary to ascertain what particular
obligations the parties had agreed upon as important or even vital.”
This approach is also expressed by Dixon and
McTiernan JJ in the well known passage from their
joint judgment in Blyth Chemicals Ltd v Bushnell
(1933) 49 CLR 66 at 81-82.
......
The Commissioner found (see pages 31-32(AB)),
and found correctly, that the relationship of employer
and employee is ordinarily recognised as fiduciary
(see Hospital Products Ltd v United States Surgical
Corporation ( HC)(op cit) per Gibbs CJ at 68, per
Mason J at 96 and per Dawson J at 141). In Concut
Pty Ltd v Worrell (HC)(op cit) at page 315, per
Gleeson CJ, Gaudron and Gummow JJ, it was said
to be one of the accepted fiduciary relationships.
Their Honours observed, too, at pages 315-316, as
follows—
“Their critical feature is that the fiduciary undertakes or agrees to act for or on behalf of or
in the interests of another person in the exercise of a power or discretion that will affect
the interests of that other person in a legal or
practical sense”
86 (See the discussion of repudiation and summary dismissal
in Sargant v Lowndes Lambert Australia Pty Ltd (op cit)
at pages 1156-1157.)
87 In Blyth Chemicals Ltd v Bushnell (1933) 49 CLR 66 at
81-82, Dixon and McTiernan JJ said—
“Once he was enabled to supply the customers’ requirements, he might easily divert the greater part
of its business to his own company. In these circumstances, it is said, the appellant was not bound to
wait until its reasonable apprehensions were realized, but might avert the danger by dismissing the
respondent. Conduct which in respect of important
matters is incompatible with the fulfilment of an employee’s duty, or involves an opposition, or conflict
between his interest and his duty to his employer, or
impedes the faithful performance of his obligations,
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or is destructive of the necessary confidence between
employer and employee, is a ground of dismissal
(Boston Deep Sea Fishing and Ice Co. v. Ansell
(1888) 39 Ch D 339 at pp 357-8 and 362-4; English
and Australian Copper Co. v. Johnson (1911) 13
CLR 490; Shepherd v. Felt and Textiles of Australia
Ltd. (1931) 45 CLR 359). But the conduct of the
employee must itself involve the incompatibility,
conflict, or impediment, or be destructive of confidence. An actual repugnance between his acts and
his relationship must be found. It is not enough that
ground for uneasiness as to its future conduct arises.
In the present case, many circumstances were given
in evidence from which it might have been inferred
that in all that he did the respondent was actuated by
one design, namely, to prepare a position to which
he could retreat with a considerable part of his employer’s business, if it should become necessary or
desirable to vacate the managership of Jaques Proprietary Limited. If any such finding had been made,
the learned Judge would clearly have been entitled,
if not bound, to hold that the respondent had been
guilty of misconduct. But, although there was evidence from which such an inference might have been
drawn, the respondent’s conduct was capable of an
innocent construction.”
It was submitted by Ms Buckley on behalf of Mr Phippard
that the Commissioner made no error, that he applied the
correct test, and that paragraphs 107 and 108 of his reasons
for decision reflected this. There, inter alia, the
Commissioner posed himself this question—
“Whether the conduct of the applicant constituted
such a deliberate flouting of his contract of employment with the respondent to warrant the respondent
summarily dismissing him.”
(See page 70(AB).)
An act or acts of misconduct can justify summary
dismissal only if it is of a nature to show that the employee
is repudiating the contract or one of its essential
conditions. In this case, Mr Phippard was a senior
manager. He was the General Manager and second only
in the hierarchy to the Managing Director, Mr Sweet. He
reported to no-one except Mr Sweet and, of course, was
responsible in the end to Mr Buckeridge.
It is trite to observe that, like all employees, Mr Phippard
had a fiduciary duty to his employer. Further, as I have
expressed above, as a managerial employee, he was, by
virtue of his position, closely identified and identifiable
with his employer’s interests. This, of course, puts a
manager in a different class from other and subordinate
employees and this is very much more the case for a
General Manager, as Mr Phippard was.
As Concut Pty Ltd v Worrell (HC)(op cit) and Sargant v
Lowndes Lambert Australia Pty Ltd (op cit), and a number
of the cases cited in both say, it is an inflexible rule of
equity that a person in a fiduciary position is not, unless
otherwise expressly provided, entitled to make a profit
or not allowed to put himself in a position where his
interest and duty conflict (see Sargant v Lowndes Lambert
Australia Pty Ltd (op cit) at page 1157). I adopt again,
too, what was said in Canadian Aero Service Ltd v
O’Malley [1994] SCR 592 and applied in Sargant v
Lowndes Lambert Australia Pty Ltd (op cit) at page 1157
by Laskin J (as he then was)—
“The general standards of loyalty, good faith and
avoidance of a conflict of duty and self-interest to
which the conduct of a director or senior officer must
conform, must be tested in each case by many factors which it would be reckless to attempt to
enumerate exhaustively. Among them are the factor
of position or office held, the nature of the corporate
opportunity, its ripeness, its specificness and the director’s or managerial officer’s relation to it, the
amount of knowledge possessed, the circumstances
in which it was obtained and whether it was special
or, indeed, even private, the factor of time in the continuation of fiduciary duty where the alleged breach
occurs after termination of the relationship with the
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company, and the circumstances under which the relationship was terminated, that is whether by
retirement or by resignation or discharge.”
Whilst those dicta related to the use of confidential
information and preparations made by a senior officer to
leave his employment and compete against his employer,
they are sufficiently general to identify the duty and to
characterise the breaches of duty of a senior officer or
manager.
As the General Manager and a senior officer, Mr Phippard
was required, to a great extent, to stand in the shoes of
his employer and to conduct his duties of management
entirely according to his duty. This included the
responsible and prudent management of the employer’s
assets, property and money. In practical terms, of course,
this included his own claims for expenses and use of
company money and property. This was manifested in
his being in fact his own supervisor and approving his
own claims for expenses. Part of this duty involved
reconciling his own personal expenses and BGC incurred
expenses, and making proper and properly substantiated
claims for expenses.
That this was so was accentuated by the fact that no-one,
in fact, supervised his claims for expenses, his use of
fuel and other credit cards and his decisions to claim
reimbursements or salary sacrifices. He, on the other hand,
was required to supervise other employees, including
divisional managers, and to approve their expenditure.
As the General Manager, he was given a wide discretion
in the use of monies to entertain customers, competitors,
potential customers, staff and to buy rewards for them.
That, he clearly did. His expenses, on the evidence, over
the period 1997-1999 to which I have referred above were
$57,000.00 which, on Mr Teo’s uncontroverted evidence,
were far greater than those of any other manager.
As the Commissioner correctly found, it was Mr
Phippard’s responsibility (and duty) to be diligent in
keeping track of his expenses and of his reconciliation of
them. Further, it was his duty not to misuse or wrongly
claim, deliberately or negligently, expenses for
reimbursement, as the Commissioner correctly found. He
was, as the Commissioner correctly found, too, ultimately
responsible for the operation of his expense account, since
there was no further review. Mr Edwards was his
subordinate. It goes without saying, and the
Commissioner correctly found, that a high degree of trust
was part of the “arrangement” between BGC and Mr
Phippard. That was implicit in his duty as a very senior
manager. I have already adverted to the extent and nature
of his duties above.
The Full Bench was referred to a number of instances
which, it was submitted, justified the Commissioner
finding that summary dismissal was justified. There were
a number of particular claims which the Commissioner
considered and which the Full Bench was invited to
consider again.

The Albany Airline Ticket Claim
98 At page 171(AB), there is a copy of a Diners Club card
written statement with a reference on it to an expense
incurred in relation to an Ansett flight ticket. The initials
“BGC” (the usual way of identifying company expenses
which could be claimed for reimbursement as distinct
from personal expenses identified by Mr Phippard’s
initials “IP” which would not be claimed for
reimbursement) appear against the amount claimed. Mr
Teo first raised the matter with Mr Phippard on 2
November 1999 (see page 81(AB)), where he said in his
statement, paragraph 11, as follows—
“I also showed Ian document “RD3” dated 8 December 1997 (see annexure RD3”). I noted that it
contained an entry of an Ansett ticket to Albany and
return which was noted as a company expense. I was
aware that Ian had a holiday home in Albany, and
BGC Contracting do not do business in Albany. I
asked him why that was a company expense. He said
words to the effect “I don’t know. I’ll look into it”.
In his response on 24 November 1999, he credited it
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back to BGC, claiming it was “mis-coded” and
“wrongly claimed” (see annexure “G”).”
99 In fact, as was correctly submitted, there was no miscoding
at all. The claim was certainly wrongly made because Mr
Phippard wrongly identified the expense as one incurred
on behalf of BGC and therefore reimbursable. It was
neither. To properly identify the expense, all that he had
to do was write “IP” beside it and not “BGC”. He admitted
that it was an error to claim that amount. He said that he
found it when he was doing his reconciliation of expenses
claimed, after the meeting of 2 November 1999. However,
on Mr Teo’s evidence, this was brought to his attention
by Mr Teo on 2 November 1999. Mr Phippard said that,
once he found the error, he conceded in his response of
24 November 1999 that the claim was incorrect. He did
not or could not explain how the error came about.
100 In my opinion, it is quite clear that, if Mr Phippard had
kept or obtained a receipt or voucher, such an error would
not so readily have been made or, more likely, would not
have been made at all. Mr Phippard, in the end, admitted
that it was a claim for reimbursement of an expense which
was of a personal nature only and which was wrongly
claimed. He also admitted in cross-examination that his
evidence that he discovered this error after the 2
November 1999 meeting was not the truth. He then said
that the only explanation which he could offer was that
he was going down to Albany for holidays and had to
come back for a meeting. He was unable to explain how
he made this mistake.
Telephone Calls
101 BGC agreed to pay for Mr Phippard’s telephone accounts,
excluding international telephone calls. Mr Phippard said
that he was entitled to claim reimbursement of the cost of
all of his telephone calls, local and STD, but not others.
102 Ms Joan Earnshaw’s uncontradicted evidence was that,
in one month, Mr Phippard made 28 STD calls from his
home in Mandurah, of which only two were for business
purposes. These were the only calls which were identified
when answered as business or answered by a person
prepared to identify himself or herself. Nonetheless, he
claimed the cost of half of his telephone calls from home,
even from his holiday home at Albany. Mr Sweet said in
evidence that Mr Phippard could be on duty at home or
even at Albany. However, Mr Phippard did not
unequivocally say that he was.
103 The rate of reimbursement for telephone calls was
exceptionally high. There was, on the evidence, a
disproportionate number of personal calls (not refundable)
or unverifiable business calls including calls to and from
his holiday home at Albany. It was open to so find. Those
claims, therefore, were, at best, carelessly made.
Albany Telephone Claim
104 This was the claim for reimbursement for telephone
expenses in the sum of $314.00 for Albany. It was dated
11 November 1997. Mr Phippard admitted in evidence,
after being confronted about it at the first interview, that
is was miscoded. It was submitted that it was not
miscoded. No code was applied. Mr Phippard put “BGC”
beside it on his reconciliation statement to indicate that it
was BGC’s responsibility, instead of putting “IP” to note
that it was his Diners Club card statement. He could not,
in evidence, explain why. In my opinion, the claim was,
at least, careless and, at most, dishonest.
Duxton Hotel Accommodation
105 Mr Phippard claimed $337.80 reimbursement for personal
accommodation at the Duxton Hotel. This claim was made
as part of an amount claimed for the alleged entertainment
of BGC clients at the Duxton Hotel. Again, he did not
mark this expense as “IP”, being a private expense. It
therefore was identified for the purposes of claiming a
reimbursable BGC expense. Whilst he did not identify it
as a separate expense, he claimed reimbursement as if it
was a BGC expense.
106 Again, the use of and presentation of a voucher or
receipted account might have assisted. Mr Phippard said
that he advised Mr Edwards before the claim was
reconciled (see page 1111 (AB)). He did, however, list
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the names of the people who attended dinner that night
and handed that to Mr Edwards. He denied that he had
deliberately decided to overlook that the claim for
personal accommodation was not a BGC expense. He
said that, at the time he had not sorted out what expenses
were owed by or to whom. This was because the
reconciliations were done every six months only. He was
unable to explain why the expense was not properly
identified on the statement when the names of the persons
attending dinner that night and for whose dinner he
claimed the expenses as a BGC expense, were produced
by him to Mr Edwards.
107 He was unable to explain why he wrongly claimed it, but
said that he did inform Mr Edwards that it was wrongly
claimed and not separately identified. He said that he did
not remember that it was an item of personal expense at
the time when he made the claim. Again, this claim was
made, at least, carelessly and, at most, dishonestly, and it
was open to so find.
Feroza Motor Vehicle
108 This was a claim for expenses, being $247.48, for the
cost of replacing a tail light on Mr Phippard’s Feroza
motor vehicle on 13 November 1999. Mr Phippard had
claimed an authorised refund of an expense, namely the
cost of repairs to his Toyota Landcruiser, a cost which he
was entitled to claim as reimbursable. Again, by the same
claim, he claimed reimbursement of the cost of repairing
the tail light of a vehicle called a “Feroza” without
identifying it as a non-refundable private expense which
should have been applied to salary sacrifice. He placed
the invoice in the same envelope as the Toyota Landcruiser
invoice. He did not separately describe the costs on the
envelope.
109 Further and significantly, he produced a typewritten
summary which clearly identified the expense as an
expense in relation to the Toyota Landcruiser, in relation
to which he was entitled to be reimbursed, as a company
expense. There was no reference to the make or
registration number so that the expense to the Feroza was
not separately identified and appeared as part of an
authorised claim for reimbursement of expenses (see page
742(AB), paragraph 71). Again, he offered no explanation
other than that he had made a mistake.
110 What he did was simply to transfer the information on
the front of the envelope to the summary sheet, he said.
Then, he contradicted that evidence and referred to the
receipt in the envelope as the source of his information.
It was submitted that he was dishonest in putting the
receipt for the cost of the Feroza part in the envelope as a
claimable expense and then, by claiming that expense on
the summary sheet as if it was a claimable reimbursement
expense relating to the Landcruiser.
111 The Feroza repair bill, if it were to be claimed, could
only be claimed as a personal expense against salary
sacrifice. He was unable to explain how he did this or
why. He claimed as a company and reimbursable expense
an amount of $247.48, which he knew or ought to have
known, should have gone to salary sacrifice as a personal
expense. It was open to find that this claim was
dishonestly made by Mr Phippard, who well knew that it
was not a refundable expense and who sought to conceal
it, whilst claiming it as refundable.
The Midland Disposal Store Claim
112 Mr Phippard sought reimbursement for two expenses from
the Midland Disposal Store. One was an amount of $14.95
on 24 December 1997, and the other was $49.95 on 9
February 1998. When asked to justify these expenses, he
described the $49.95 expense on the basis of a note saying
“Diary says ring Phil Lockyer re Lunch” (see page
657(AB)), and the amount of $14.95 as “unreadable”
under the title “lunches/meals/incidentals” (see page
658(AB)). Mr Teo ascertained at page 112(AB) that these
were claims for expenses from the Midland Disposal
Store. Mr Phippard said that those two entries justified
the claim for expenses.
113 Mr Teo’s evidence was that, on the face of it, one could
not tell what evidence this was to justify the accounts.
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However, and ACN number of the till receipt led to the
identification of the company concerned as the Midland
Disposal Store. Mr Phippard admitted that this was not a
company expense but that he had sought reimbursement
as if it were. He said that he had assumed that the expense
related to lunch with Mr Phil Lockyer (the representative
of a BGC client). He admitted that the invoice was not
for that lunch (see pages 1083-1084(AB)).
114 Mr Phippard was unable to offer a reason for claiming
the other Midland Disposal Store receipt for $14.95. It
was amongst all of the receipts in his drawer. He did admit
that he had put the receipts in the drawer for claiming
(see page 1083(AB)). His only explanation was that,
somehow or other along the line, the receipts had become
mixed up. He admitted, significantly, that, if he had looked
at the receipt, he would have realised that it was not
payable and disposed of it. In this case, he admitted that
he had claimed the expenditure on those receipts not
knowing what it was for. Mr Phippard’s explanation was
that, when he came to look at the receipt and did not
know what it was for, he claimed it from the company
anyway (see page 1083(AB)).
115 At best, such conduct was careless, at worst it was
dishonest. It was his manifest duty not to claim an expense
which was not validly, in his opinion, claimable. His habit
of keeping all receipts in his drawer, whether for company
expenses or private, was extraordinarily careless and
contributed, in part, to this erroneous claim. It might also
be inferable that he either intended to claim or took no
reasonable care to avoid claiming personal expenses as
reimbursable company expenses.
Get Smart Merchandising
116 Mr Phippard claimed reimbursement for meals of $85.00
for 20 March 1999 (see page 661(AB)) with an invoice
in support issued by “Get Smart Merchandising” (see page
662(AB)). His explanation was that this was a shirt which
he bought in Melbourne as a reward for Mr Don Patterson,
the BGC Area Manager at Karratha in this State. There
was no evidence from Mr Patterson, for example, to
corroborate that evidence.
117 Mr Phippard denied that he had told Mr Teo and Mr
Buckeridge that he had told them the expense was for
meals. Mr Teo and Mr Buckeridge raised this matter with
Mr Phippard. They asked him if he expected them to
believe that the receipt was a receipt for expenditure on
meals and they said that he answered “Yes.”, and he said
“I don’t know, I will have to look into it.” Either was an
unsatisfactory answer. It was also unsatisfactory that it
was not until the hearing that Mr Phippard gave an
explanation that he purchased it as a gift for Mr Patterson.
Thus, he claimed an entitlement to reimbursement.
118 Mr Phippard admitted in evidence that this claim was
wrong and was not for meals at all. However, he was
once again entirely unable to explain why he made the
claim. He did say that he believed that the expense claimed
was legitimate. He was unable to say why he thought
that it was a claim for a refund for the purchase of meals.
He also said that it was a mistake (see page 1113(AB)).
119 It was submitted that the reference to the claim was that,
whether he bought the shirt for someone else or not, he
expected to be reimbursed without any complaint if he
put down the word “meals” rather than “shirt”. Again, it
was, at least, a careless claim.
Parking Vouchers
120 There was a claim for a number of parking expenses,
very minor and some as little as 60c. Of course, by
examination, one does not know which ones were incurred
on BGC’s business.
121 Mr Phippard made false claims for reimbursement of
parking fees, inter alia, for occasions when his daughter
was at Fremantle Hospital and for when he was at Perth
International Airport to farewell his daughter on 4 October
1998. He described it as “Perth Domestic Airport”, when
the claim was not.
122 He took a long time to admit this in cross-examination
(see page 1107(AB)). His answers could properly be
described as evasive for the most part, nor did he
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specifically deny it when it was put to him in crossexamination that he was guilty of “petty rorting”. He did,
however, admit that he had no justification and that those
claims were wrong. He was unable to say why he had not
credited the amount of these claims back to BGC.
123 It was submitted that a reasonable employer would have
doubt about all of the claims for company expenses
because Mr Phippard had typed up a typewritten
summary, seeking to justify the expenses which he had
previously claimed (as submission which I understood
was made to have general reference) and, further, because
this was a case where Mr Phippard made a mistake and
then insisted in claiming it as a company expense when
it was not.
124 In my opinion, it was open to find that Mr Phippard was,
in making these claims, guilty of petty rorting.
Liquorland
125 Mr Phippard bought a bottle of Spumante from
Liquorland one evening, in fact, late on Christmas Eve.
He said that he could claim it as a business expense. He
said that he had bought it in order to take it into the office
next day to enable staff to celebrate a contract entered
into with BHP. He did not deny that he might have bought
it for a client. This was again a claim which was so
uncertain in its origins that it should not have been made.
When there was an apparent discrepancy between his
evidence and his Counsel’s cross-examination, he was
unable to explain it. He was asked, without objection,
what his instructions to his Counsel were, but could not
satisfactorily answer. However, I attach little weight to
that.
McDonalds
126 Mr Phippard claimed $6.80 for lunch at McDonalds on 4
September 1998. The time on the receipt was for 23.13
pm, i.e. close to midnight, not lunchtime, and he was
unable to explain why he had claimed this expense when
he admitted that it was an incorrect claim. This claim
was plainly not justified. Mr Phippard knew, or ought to
have known, that it was not justified. This could also be
properly accounted as “petty rorting”.
Fuel Card Claims
127 Between 18 March 1999 and 10 April 1999, during the
period when Mr Phippard and his wife were in the United
States, there were four purchases of unleaded petrol (see
page 496(AB)). Having given evidence that he had a BP
fuel card which was generally kept in his wallet (see page
1099(AB)), Mr Phippard conceded that he used the fuel
card to buy petrol for his Land Rover to take the benefit
of a discount that was not available to him if he paid for
the petrol personally (see page 1100(AB)), which he
merely overlooked, and that he gave the card to one of
his children when he was on holidays, because of an
arrangement that he had with BGC, apparently through
Mr Sweet (see pages 1102-1103(AB)). When questioned
further about this approved “arrangement”, he admitted
that there was not one (see page 1104(AB)). Again, his
explanation that he had been doing this all of the time he
was with the company was unsatisfactory.
128 Mr Phippard admitted using the fuel card to fill his
Landrover for private purposes and not putting it on his
salary sacrifice, as he should have. He obtained a better
discount using the company card, a BP card, but he
claimed it as a company expense, not a personal expense.
His only explanation was that he overlooked it.
129 Mr Phippard also said that there was an arrangement
which he had with the company that they would enable
the company to pay for the fuel used in his vehicles, even
though someone else was driving the vehicle. Thus, he
gave his fuel card to his daughter to purchase fuel whilst
he was on holiday in the United States (see pages 11021104(AB)). This even ran to his neighbour up the road,
he said. This was an arrangement which he reached with
Mr Sweet.
130 Then, he went on to say that any permission to give the
card to anyone to use was not discussed and admitted
that his previous evidence to that effect was not quite
right.
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131 Mr Phippard’s wife purchased items, which were not fuel,
from shops on her fuel card; so did Mr Phippard. He did
not explain why his wife was buying goods on the fuel
card, nor did he offer to pay it back. Further, his
explanation of his own purchases for items other than
fuel on the card were hesitant. He then admitted that he
was buying things from the shop, especially when he was
away.
132 It was submitted that his acts were not simply cavalier,
but were the acts of a dishonest person. These claims
were again careless and irresponsible, at least, and, in
relation to the purchasing of goods from the shop on his
fuel card, petty rorting. His failure to refund the amounts
paid for wrongly claimed expenses by his wife was
thoroughly irresponsible.
Car Cleaning Invoice
133 This was a claim for the expense of car cleaning, said to
have occurred on 4 March 1998. The claim is in Mr
Phippard’s handwriting on a yellow sticker. The sticker
does not specify to whom he paid the money. Mr Phippard
admitted that the claim could not be checked (see page
1077(AB)). He said that, whilst ultimately the next person
to whom he reported was Mr Sweet, in effect, these
expenses went no further than him and, therefore, he
approved his own handwritten receipts.
134 Mr Phippard admitted that there was independent
handwritten evidence of claims for expenses (see page
1056(AB)), but said “... but that’s the way it was done.”
He did not think, he said, that it was unreasonable for his
subordinate to do the same. This, again, demonstrated a
careless and cavalier approach.
Parking Fines
135 Mr Phippard also, it was submitted, approved various
expenses in circumstances which should properly be
described as either dishonest, improper or in breach of
his fiduciary duty to act in good faith because he approved
reimbursement of two parking fines, one at the football
in Subiaco at the weekend and the other in West Perth
where he overstayed his time. He claimed it because he
had illegally parked by mistake and was not careless, he
said (see page 1096(AB)). That he should have asked his
employer to refund expenses occasioned by his own
carelessness and his breaches of the law was improper, it
was submitted. That was clearly the case and it was open
to be so found. In any event, there was no independent
verification of the alleged expense.
Evidence of Expenditure
136 There were a lot of instances, too, where the only evidence
of Mr Phippard’s expenditure consisted of his own
handwritten notes on Post-it stickers, backs of business
cards, pieces of paper and illegible till receipts. He was
unable to see the impropriety of making and approving
claims supported by that material, compiled by his
subordinates (see pages 1055-1061 and 1077-1078(AB)).
There were no written guidelines requiring the production
of vouchers and receipts, but as Mr Teo observed, to do
so would be “prudential” (sic). As he also said and which
is obvious, such claims are unverifiable. Mr Phippard’s
making claims which were not supported by independent
evidence was, in my opinion, negligent and incompatible
with his duty as a senior manager.
Unreadable Claims
137 There was, for example, a claim for entitlement in the
sum of $138.00 for August 1998. Mr Phippard could not
explain where this came from. It is supported by a
handwritten note. The information which he gave to
support it was inconsistent with the typewritten summary
which he supplied.
138 Mr Phippard also claimed claims where he did not even
know were legitimate claims upon his employer or when
he was unable to read his own notes. That he should do
so was entirely improper, Mr Sweet said in evidence. Mr
Teo, of course, also criticised strongly the unidentifiable
claims supported by handwritten pieces of paper.
139 Let me say, too, that Mr Teo’s evidence that the claims
were not, in his opinion, fraudulently made, was irrelevant
and also answered a question answerable only by the
Commissioner.
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The Findings Open to be Made
140 I have already said that, as General Manager, Mr Phippard
stood, for many purposes, in his employer’s shoes. The
Commissioner found that Mr Phippard had a cavalier
attitude to expense account claims and made findings as
to examples of this attitude, manifested. It was open to
so find that, at least. Further, Mr Phippard made a claim
for expenditure at Midland Disposal Store, and the
Commissioner found that this was “quite improper”. It
was obviously open to him, on all of the evidence which
I have referred to above, to so find.
141 The claim for reimbursement of parking fines incurred
by his own illegal parking and which he admitted was
found to be inappropriate conduct for an employee,
particularly one in his position. The Commissioner also
found that Mr Phippard made other claims which
demonstrated laxity and poor judgement by him;
examples being his claim for refund of a parking fee at
Perth Domestic Airport which was a private expense, the
“very liberal” use of his company fuel cards by members
of his family for vehicles not part of his remuneration
package, and excessive claims for reimbursement for
telephone usage. The Commissioner found that all of this
demonstrated “a lack of diligence as to an important matter
of corporate governance”. It was submitted on Mr
Phippard’s behalf that he was not dishonest, but that he
made errors and admitted them when he discovered that
he had made them.
142 It was submitted that all of these findings were sufficient
to enable the Commissioner to have found that the
summary dismissal was justified. However, the
submissions went further. It was submitted that a glaring
example, not cited by the Commissioner at first instance,
was the practice of approving as claims for expenditure
his own “receipts” (the quotation marks are mine). In fact,
there was a practice whereby expenses were claimed, not
by receipt or voucher, but by the handwritten note of the
claiming employee. Mr Phippard said in evidence that it
worked well. These handwritten records of expenditure,
whether made contemporaneously or not, took the place
of receipts or vouchers and were evidence of expenditure
tendered for claims for reimbursement. They were
wrongly described as handwritten receipts when they are
not receipts at all, but handwritten claims. That claims
evidenced in such a way are entirely inappropriate,
unreliable and improper is self evident.
143 There was evidence of claims made in this way relating
to private expenditure, wrongly characterised, and
unreadable either contemporaneously with or after the
claim. Further, Mr Phippard permitted himself the
extraordinary practice of reconciling these claims every
four to six months. Were he to use receipts or vouchers,
he could have claimed amounts almost
contemporaneously, one would have thought. The fact
that there might be the odd exception where drinks were
bought over a bar in circumstances where receipts are
not readily handed out, is not a reason for a General
Manager to adopt the practice which he did.
144 The errors and omissions and misuses which occurred
are clear evidence, if it was needed, that his practices
were quite unsatisfactory and demonstrated poor
judgement, at least.
145 The Commissioner placed some weight on the fact that
Mr Teo did not think Mr Phippard’s acts were fraudulent,
which evidence could be of no weight, as I have observed.
That was a question to be determined by the
Commissioner and not by Mr Teo.
146 It was submitted that the Commissioner had erred in
finding that the prime reason for Mr Phippard’s dismissal
by Mr Buckeridge was that his response to Mr
Buckeridge’s questions was casual (see page 52(AB)).
Mr Buckeridge made it clear that Mr Phippard’s answers
were unsatisfactory, that they were a disgrace for a person
in his position, that he had acted in breach of trust and
his position was untenable (see page 711(AB)). The
Commissioner’s findings, it was submitted, were not in
accordance with that evidence.
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147 Mr Teo said that he had no reason to believe that the
expenses claimed were not incurred (see pages 836-838,
841 and 855-856 (AB)).
148 It was submitted that, if a proper test had been applied at
first instance, the Commissioner would have been
compelled to find that Mr Phippard had been dishonest,
improper or in breach of his fiduciary duty to act in good
faith and had acted in a manner fundamentally
inconsistent with or repugnant to his contractual
obligations, and in circumstances where the trust and
confidence required of him no longer existed and could
not reasonably be expected to exist.
149 In my opinion, it was open to find as the Commissioner
did that Mr Phippard had demonstrated a cavalier attitude,
laxity, poor judgement or a lack of diligence. He had also
acted, in some instances, with deliberate dishonesty or
carelessly.
150 The misclaimed expenses were for a few hundred dollars
only. The amounts which he had misclaimed were small
in the context of $57,000.00 claimed for expenses, but
that is counterbalanced by his recklessness, negligence
and, at times, deliberate false claiming. One main flaw in
all of his behaviour is that he continued, as General
Manager, a system of claiming expenses which permitted
or could be used and was used to allow false,
unidentifiable or unestablishable claims for
reimbursement.
151 This was such a serious breach of his duty as General
Manager, standing in the shoes of his employer, that it
almost warranted summary dismissal.
Conclusions
152 It is noteworthy that the evidence of mistaken and
deliberate misclaims and of making unverifiable claims
was, as the Commissioner observed, not in dispute. It
was admitted by Mr Phippard in evidence-in-chief and
in cross-examination. What Mr Phippard clearly did, and
it was open to find, was as follows—
153 He permitted a system of claims for reimbursement of
expenses where the claims were unsupported by receipt,
invoice or voucher. He identified claims incurred on his
Diners Club card solely by his own knowledge, offering
no account or voucher. He made unsubstantiated claims
clearly as a result. He did not reconcile the claims much
more than twice a year and then complained that it was
difficult to identify claims.
154 He made claims on his employer, not caring whether they
were valid or not. He “petty rorted” his employer to claim
refunds of parking fines and parking expenses at Perth
Domestic Airport and in Alma Street, Fremantle (private
occasions). He allowed himself refunds on unverifiable
claims. He permitted a system whereby claims were not
verified, where so called “receipts” consisted of his
handwritten notes which he then used as instruments for
refunding.
155 He did not separate his own personal documents from
his legitimate claims for reimbursement. There were
mistaken claims for meals and accommodation at the
Duxton Hotel. His explanation of making that claim was
not credible. There was a mistaken claim for a shirt
claimed as food. There was the permitted misuse of his
fuel card by his daughter.
156 There were in evidence a lot of inadequate explanations
for errors and misclaims. There were failures to refund
claims which were erroneous, such as his wife’s fuel card.
There were admissions of mistaken claims long after the
event and only after he was confronted on 2 November
1999 with evidence of errors and misclaims.
157 There was confusion about his long service leave
entitlements and disputes about his salary sacrifice. There
was a system which he permitted and used which had his
subordinates processing his unproved claims. There was
his quite implausible explanation of how he claimed
reimbursement for the purchase of a car part. There were
claims for unidentifiable items, unauthorised telephone
call reimbursement claims and a process of minor
dishonesty and systematic carelessness.
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158 There were also his unsatisfactory attempts to say that
the system worked when it did not, nor could it have.
159 That he did nothing to properly deal with those problems
until 2 November 1999 is a manifestation of his breach
of duty to his employer.
160 From it, of course, Mr Phippard benefited. He benefited
to the extent of a few hundred dollars only, and that was
a small amount compared to his employer expenses of
$57,000. It was noted in evidence by Mr Teo that Mr
Phippard had by far the greatest expense incurrence of
any of the managers.
161 It was open to the Commissioner to find, on all of the
evidence above, that there were no fixed rules for the
claim of expenses and the claims were a matter of
judgement and the exercise of a discretion. The honest
and responsible judgement in that regard was a
manifestation, as I would find, of Mr Phippard’s fiduciary
duty to his employer.
162 That he continued such a manifestly faulty and unreliable
method of approving and proving his own claims and
benefiting accordingly was a breach of his fiduciary duty.
That he breached the high degree of trust place in him as
a senior manager by so acting, when he had, in effect,
sole accountability for these claims, was a breach of his
duty.
163 The Commissioner did find that Mr Phippard did not
deliberately set out to deceive BGC, but that he had a
cavalier attitude to expense claims. It was open to so find
and, as I have observed, it was open to find that some of
his claims were dishonest or improper, as I have discussed
them above. The Commissioner gave as an example the
Midland Disposal Store claims where he misrepresented
the claims as for meals.
164 The Commissioner went on to find—
“The applicant conceded in evidence that he did not
know what this was for but made a claim anyway.
That in my opinion was quite improper. There was
also evidence that the applicant sought to recover
from the respondent monies to pay for parking fines
incurred as a result of his own wrong doing. In my
opinion, it matters not that the applicant was entertaining clients on these particular occasions. This
was also completely inappropriate conduct for any
employee, particularly one in the applicant’s position. The respondent quite rightly took issue with
these matters in my view. I also accept Mr
Buckeridge’s evidence that the applicant was casual
in his responses in the meeting of 2 December 1999.
This was also reflected in the manner in which the
applicant gave some of his evidence, with some of
his answers bordering on flippant in my view.
There are other examples that I have set out in some
detail above that demonstrate laxity and poor judgement by the applicant. Whilst the applicant’s counsel
submitted, as did the applicant in his evidence, that
some of these expense items were able to be set-off
under the applicant’s salary sacrifice arrangement in
any event, this misses the point. Were it not for the
review undertaken by the respondent, many of these
matters would probably not have been discovered.
In particular I note that on the applicant’s summary
of expenses submitted to the respondent, he particularised an item for parking at the Perth International
Airport that clearly was not a business expense. Other
examples included the very liberal use of fuel cards
by the applicant to include family members and for
vehicles not part of his remuneration package. As to
the telephone accounts, in the case of the Albany
holiday home account this did involve a considerable number of private calls from the sample dealt
with in evidence. This certainly suggests usage in
excess of the 50% allocation for business. I also note
the evidence of Mr Sweet, the applicant’ former superior officer at the respondent, that he agreed that
conduct of the type referred to above was not appropriate for a senior manager. Whilst some of these
claims may seem minor in isolation, taken together
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they demonstrate a lack of diligence as to an important matter of internal corporate governance.”
(See page 66(AB).)
All of those findings, and findings of some dishonesty,
were, as I have foreshadowed, open to be made on the
almost undisputed evidence. The question is whether they
were of such a nature as to justify a summary dismissal.
As Ms Buckley submitted, in essence, the Commissioner
did not apply the wrong test. BGC’s case was that many
of the acts of commission and omission were dishonest,
that the cause of conduct was dishonest, and that this
dishonesty justified his summary dismissal and it should
have been so found.
In my opinion, it was open to be found that the claim for
refund of parking fees was dishonest and petty rorting,
but these were very minor. The claims for refund of
parking fines were not justified and Mr Phippard knew
or ought to have known that.
Other claims such as the Midland Disposal Store claims
were claims which misrepresented the nature of the claim.
This was repeated with the Get Smart claim. These might
be said to be dishonest claims, but might equally be
accounted as culpably careless. A similar observation can
be made about the Feroza claim and some others.
The real nature of Mr Phippard’s sin can be characterized
thus. He allowed there to be in place, as a very senior
manager, a system of claims for expenditure in his own
case which allowed mistaken, unverifiable claims and
several dishonest claims. He was lax even within that
system in adopting an irregular and permittent
reconciliation process to protect his employer’s interests,
which he did not. As a senior manager, he was required
to set the example and to stand in his employer’s shoes.
His inability to explain why he misclaimed (even when
the claim was not improper or dishonest) was proof of
how obviously and fundamentally the system was flawed.
It constituted a breach of Mr Phippard’s fiduciary duty to
allow and claim on such a system, in some cases
dishonestly. As the Commissioner found correctly, it was
lax and cavalier and a failure in proper corporate
administration. He explanations in evidence were, on a
fair reading, often cavalier and flippant.
The question is whether Mr Phippard’s omissions and
commissions fitted within the tests outlined above and,
therefore, justified summary dismissal. In my opinion,
within the helpful dicta of Dixon and McTiernan JJ in
Blyth Chemicals Ltd v Bushnell (HC)(op cit) at pages
81-82, for example, this was not conduct in respect of
matters which were so important as to be incompatible
with the fulfilment of his employee’s duty. The several
small dishonest claims were in conflict between his
interest and his duty to his employer.
However, in my opinion, there was not sufficient evidence
to justify the inference that Mr Phippard was calculatedly,
by unverifiable claims, stealing systematically from his
employer. There simply were not enough such claims nor
were the amounts large enough to lead to that conclusion.
He was, in fact, dismissed for stealing or the suspicion of
stealing, not just for flippancy. Mr Buckeridge’s evidence
made that clear. His carelessness and minor dishonesty,
in my opinion, might have been enough to be destructive
of the necessary confidence or involve the incompatibility,
conflict or impediment to constitute an actual repugnance
between his acts and relationship.
However, in characterising it otherwise, there was
sufficient evidence to justify the Commissioner at first
instance finding as he did. I am not disposed to say that
there was so much dishonesty or that the breach of
fiduciary duty was so great, within the tests I have laid
down above, as to justify summary dismissal and the
Commissioner did not err in that respect. I would add
that, in my opinion, read as a whole, the Commissioner’s
reasons for decision did not reveal his application of the
wrong test. Further, he did not err, as I have indicated, in
the context of the application of the right test.
However, manifestly in all of the circumstances, a
dismissal on notice was not unfair, for the reasons
advanced by the Commissioner.
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Set Off and Counterclaim
175 BGC claimed that Mr Phippard owed BGC, arising out
of his contract of employment, the amount of $29,576.90.
176 Primarily, although the Commissioner found that there
was a gap in the evidence and that that claim was not
substantiated, the Commissioner found that a debt due
by an employer to an employee cannot be the subject of
a set off or counterclaim in an application for contractual
benefits, applying the decision of the Full Bench in ContiSheffield Real Estate v Brailey (op cit). The reasons for
decision in that case relied principally upon the terms of
the Truck Act 1993 (since repealed).
177 The first question is whether this was an “industrial
matter”, as defined in s.7 of the Act.
178 The Full Bench held in relation to the Truck Act 18991904 in Conti-Sheffield Real Estate v Brailey (op cit),
s.17B, C and D of the Minimum Conditions of
Employment Act 1983 (hereinafter referred to as “the
MCE Act”) covers the same ground presently. S.17B
replaces s.3 of the Truck Act and prevents the Commission
entertaining a claim by an employer that the employee
owes him money.
179 The question of set-off and counterclaim arose in relation
to the operation of s.17B, C and D of the MCE Act to
circumstances of this kind, where there is a salary sacrifice
which forms part of the conditions of employment.
180 In practical terms, the salary sacrifice worked in this way.
Mr Phippard would arrange for BGC to pay for purchases
of goods or services, for example, parts for cars, overseas
travel and accommodation. He would then pay for it on
his own Diners Club card and the payments would then
be reimbursed by direct payment by Mr Phippard to BGC
or by salary sacrifice to him. There were also cash
borrowings which were reconciled from time to time. Mr
Phippard used this system, as a person in a senior position,
to have the benefit of the discounts which his employer
could obtain on purchases for supplies. He would then,
as I have said, pay direct or refund by salary sacrifice.
181 As was correctly submitted by BGC, s.17B, s.17C and
s.17D of the MCE Act essentially now establish the
statutory scheme in relation to payment of wages or salary
and deductions therefrom. As was submitted, the nature
of salary sacrifice was that, as a condition of employment,
Mr Phippard authorised the employer to spend money
on his behalf which was then debited against his salary
entitlements, subject to fringe benefits tax adjustments,
or was repaid by him direct.
182 One of the benefits, as submitted, was quite clearly that
this scheme enabled Mr Phippard to take advantage of
BGC’s greater purchasing power and therefore obtained
the benefit of discounts and other benefits for the purchase
of goods and services such as accommodation, travel and
vehicle parts.
183 I now turn to consider what is the effect of the relevant
sections of the MCE Act.
184 S.17B of the MCE Act, to paraphrase it, prohibits an
employer from directly or indirectly compelling an
employee to accept goods, accommodation or services
instead of money as part of his/her pay, nor to spend any
part of his or her pay in a particular way.
185 S.17C of the MCE Act prescribes that an employee, to
the extent that he/she receives his/her pay in money, is
entitled to be paid in full by cash, cheques or money
orders, or direct to a bank or financial institution, or as
required by a workplace agreement, award or contract of
employment. In the case of payments other than by cash,
or pursuant to an award, contract or workplace agreement,
payments can only be so made if authorised by the
employee.
186 Generally speaking, by virtue of s.17D(1) of the MCE
Act, the employer is authorised to deduct monies and
pay them on behalf of the employee, if authorised in
writing.
187 The Commission, it is submitted, is required to consider
whether, pursuant to his conditions of employment, Mr
Phippard has an entitlement and what that entitlement is.
That involves consideration of what he owes his employer.
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188 Mr Hotchkin submitted as follows—
“We say the evidence here was quite different. The
evidence here is that the parties engaged in a course
of conduct over a number of years which was part
and parcel of his contract of employment that enabled him to take the benefit and which would be
reconciled at the end of each year or at some intermittent stages during the period of employment.
Some detail in that regard is contained at pages 667
to 709 of the Appeal Book. Unlike the Truck Act,
..... section 17D subsection (1) paragraph (b) of the
Minimum Conditions of Employment Act expressly
permits the employer to do so in these circumstances.”
189 Further, it was submitted that, if it were found that BGC
was correct in summarily dismissing Mr Phippard, there
was in fact an amount due to the employer. It should be
considered in calculating the benefit. If BGC was not
justified in dismissing him, then it should be set off against
the amount ordered for reasonable notice.
190 The evidence established that the salary sacrifice and
obligation to reimburse formed part of the employment
relationship. This was within jurisdiction, so the
submission went. The evidence as to what was owing is
clearly set out in the evidence of Mr Ng and Mr Edwards
so that there is no gap in the evidence, it was further
submitted. The cost of the United States trip is a large
portion of the salary sacrifice.
191 It was submitted by Ms Buckley on behalf of Mr Phippard
that the amount claimed was rightly within the definition
of “wages”, for the purposes of the Truck Act in ContiSheffield Real Estate v Brailey (op cit). That Act was
repealed and the MCE Act was enacted.
192 Ms Buckley rightly conceded that, as a term of Mr
Phippard’s contract, the employer was entitled to deduct
amounts from Mr Phippard’s wages and that this was
demonstrated by the operation of the salary sacrifice
account. Mr Phippard’s uncontradicted evidence was that
he could take part of his wages in the form of salary
sacrifice and that he could, within reason, choose the items
which he wished to be included in that salary sacrifice.
193 It was never suggested, it was submitted, that this
constituted authority to the employer to deduct income
from Mr Phippard’s salary. Accordingly, it was submitted,
there was no provision in his contract of employment
which would bring the matter within the definition of
“industrial matter”, as defined in s.7 of the Act. Further,
since there is no condition, the matter does not fall within
the exception to s.17B of the MCE Act. Accordingly,
s.17B and C of the MCE apply and no deduction is
permissible.
194 It was submitted that the ratio in Conti-Sheffield Real
Estate v Brailey (op cit) applies because the Truck Act
provisions referred to in that case have been “picked up”
by the MCE Act. Further, on the authority of ContiSheffield Real Estate v Brailey (op cit), the claim for a
debt due and owing was beyond power, and thus not an
“industrial matter”, as defined. The claim for debt does
not arise out of the employment relationship or because
the parties were employer and employee in an industry,
within the meaning of s.7 of the Act.
195 In my opinion, the employer cannot compel the employee
to spend his pay or any part of it in any particular way
and, therefore, he/she/it cannot compel the employee to
apply his/her wages to the liquidation of a debt, unless it
was authorised to be deducted and paid in writing, and
such deduction was to be paid under the contract.
196 Essential to a consideration of this matter is that the
contract of employment provided (see Mr Teo’s evidence)
that Mr Phippard could take part of his wages in a salary
sacrifice, and I have discussed that matter and the evidence
relating to it above.
197 However, there was no evidence that, by this arrangement,
the employer was authorised to deduct items at will from
Mr Phippard’s wages to meet his expenditure. Firstly,
there was no authority conferred by the contract to make
those deductions and, further, there was no authority to
deduct those amounts unless, as the evidence seems to
reveal, it was given when figures were agreed on. That
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that authority did not exist is borne out in part by the
evidence that such expenditure was also refunded by
direct repayments by Mr Phippard. These provisions are
not ambiguous and exist clearly to protect employees from
statutorily unauthorised payments in lieu of wages or
salary and statutorily unauthorised deductions from wages
or salary.
198 In my opinion, the MCE Act did not and does not
authorise the deductions which, it was said, could be made
without the authority of Mr Phippard and, for the reasons
expressed above, were not so authorised. Particularly,
there was no evidence that any deduction was authorised
in writing, as s.17D of the MCE Act requires. In particular,
the amount claimed of $29,576.90 was not deducted and
not authorised to be deducted at any time, because the
amount claimed was disputed and still remains in dispute.
199 The similarity between the provisions of s.17B, C and D
of the MCE Act and the Truck Act, as I have discussed
them, and as they are referred to in Conti-Sheffield Real
Estate v Brailey (op cit), are sufficient to justify that view.
200 Further, the recovery by set off or counterclaim, which
was not directly raised on appeal, is beyond power and
outside jurisdiction, for the same reasons as were
expressed in Conti-Sheffield Real Estate v Brailey (op
cit). I will not reproduce here the well known words of
s.7 of the Act, where the words “industrial matter” are
defined (see also ADSTE v Building Management
Authority 72 WAIG 2162 (FB) which is authority for the
proposition that the recovery of a debt (in that case, an
overpayment) by an employer from an employee is
generally not an “industrial matter”.)
201 In this case, to add to that argument, I observe that this
debt is sought to be recovered in a s.29(1)(b)(i)
proceeding, after the employer/employee relationship has
terminated. The matter is not, in my opinion, one which
affects the rights of employers and employees, qua
employers and employees in an industry (as defined in
s.7 of the Act). In that connection, too, I would add that
the debt, if it exists, has a clear life of its own, giving rise
to a cause of action existing outside the jurisdiction and
power conferred by this Act and continuing after the
expiry of the employer employee relationship. (As a
matter of interest, there is a useful discussion by Steytler
J of the distinction between the termination of a contract
of employment and an employment relationship in
Conway-Cook v Town of Kwinana (FC) [2001] WASCA
250. Belo Fisheries v Froggett 63 WAIG 2394 (IAC) is
not an authority to the contrary.)
202 There is or was, as submitted by Ms Buckley, no
jurisdiction to hear an action for debt, as the set off and/
or counterclaim in reality was, as I so observe. Further,
there is no power, in my opinion, conferred by
s.29(1)(b)(ii) of the Act, to entertain such a claim. It will
be clear that Mr Hotchkin’s submissions to the contrary
are, for those reasons, not accepted.
The Evidence of Debt—Insufficient
203 Further, the Commissioner was correct in finding that
there were gaps in the evidence of liability. These gaps
arose in relation to the crucial question of the amount in
dispute. For example, as Mr Phippard said and as Mr
Edwards admitted, the extent of the debt owed by Mr
Phippard for his trip to the United States was not agreed
or “sorted out”. There was evidence from Mr Sweet
confirming Mr Phippard’s version of his liability. Part of
the $29,576.90 said to be owing includes an amount of
$14,000.00 for the journey to the United States and
accommodation. That is only one of the amounts in
dispute.
204 There is also an issue as to what amount was available to
be spent for salary sacrifice. Even Mr Teo admitted in
evidence that some of the amounts claimed as part of that
sum of $29,576.90 may have been included in the salary
sacrifice amount. Further, there were no documents
produced to support what had been taken out and there
were also amounts which were attributable to fringe
benefits tax. (See Mr Teo’s evidence at pages 874875(AB) and see Mr Ng’s evidence at pages
955-956(AB), in particular in relation to the assessing of
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fringe benefits tax and what expenses attracted it.) For
example, too, Mr Teo confirmed that $22,000.00 was not
spent out of Mr Phippard’s salary in 1997. Some debits,
too, related to the Diners Club account.
205 Mr Ng’s evidence was that some amounts now claimed
pursuant to the purported set off and counterclaim may
have already been taken up by way of salary sacrifice.
Mr Ng referred to a figure of overspent salary sacrifice in
the sum of $22,000.00 (not $29,576.90) and including
$10,000.00 for overseas travel and accommodation (see
page 701(AB)).
206 Thus, it is quite clear that there was a gap in the evidence
and, given the burden on BGC to establish the set off and
counterclaim, it has not established it on the balance of
probabilities, there being gaps in the evidence, as I have
observed.
What is alleged to be owing?
207 Mr Phippard maintained that, at the end of 1997, he had
a considerable amount of money available, as part of his
wages, in his salary sacrifice account and that was
available and carried forward to the next year of his
employment in 1998. There was offset against that amount
by way of salary sacrifice a number of items which form
part of the $29,576.90 which is outstanding or which have
already been deducted from his wages, as part of the
amount of salary sacrifice said to be outstanding.
208 The Commissioner said that there was a gap in the
evidence about this figure and that this finding had not
been appealed against. Mr Teo said that amounts relating
to the Diners Club expenses and personal expenditure
otherwise incurred, including the trip to the United States
and cash reconciliation, were owing (see pages 9596(AB)).
209 On 2 December 1999, Mr Phippard was told that he owed
$24,820.00 to BGC. At page 705(AB), appears the
amount which Mr Teo said was owing as at 23 December
1999, namely $22,404.00. As at the time of the hearing,
Mr Phippard was said to owe $29,576.90. Mr Teo
admitted that some of the amounts claimed as forming
part of that $29,576.90 may have been included in the
salary sacrifice account (see pages 862, 874-875(AB)).
210 Further, there was no documentation produced which set
out exactly what had been taken out of Mr Phippard’s
salary for self sacrifice. Mr Teo also confirmed that it
included amounts attributable to fringe benefits tax.
211 That finding of fact is not appealed against. There are, on
the evidence, disputes about the applicability to Mr
Phippard’s account. All of these things support the claim
for $29,576.90. The final reconciliation document (exhibit
A3) was not produced until the hearing (see, too, Mr Ng’s
evidence at pages 955-956(AB)). At page 701(AB), Mr
Ng said—
“In 1998, Ian overspent $3,452.00 on his salary sacrifice. At the end of 1999, he had over-spent
$22,404.00 on his salary sacrifice. That included our
expenditure on his overseas travel for airfares and
accommodation of about $10,000.00. If he repays
that to BGC, his salary sacrifice allowance would be
largely satisfied.”
212 There is another significant question and that is the
amount of $7,076.31 extra claimed by Mr Phippard (see
page 501(AB)) handed to Mr Teo and Mr Buckeridge. It
is not at all clear what he owed to BGC. It is certainly not
$29,576.90.
213 It would be unsafe to rely on the evidence led in support
of the claim by BGC because the figures given by BGC
failed to take into account the extent to which some of
those amounts may already have been debited. Mr
Phippard’s salary, in accordance with the salary sacrifice
arrangement, and a dispute between the parties as to
claiming fringe benefits, too, from BGC on items where
there was no agreement to debit fringe benefits tax (Mr
Ng’s evidence (exhibit A2 and A3 and Mr Teo’s
evidence)). There is simply insufficient evidence to
establish that claim, for those reasons, even if the claim
were competent.
214 That ground must fail.
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FBA 12 OF 2001
215 Mr Phippard cross-appeals pursuant to the Notice of
Appeal appearing at pages 1240-1242(AB).
Was the dismissal unfair?
216 It was asserted that the dismissal was unfair because there
was an absence of any wilful misconduct or intention to
deceive or defraud, and because of the unintentional
nature of the conduct of Mr Phippard, such as to justify
instant dismissal.
217 Further, it was submitted that the decision to dismiss was
based on the alleged dishonesty of Mr Phippard, which
was not established, or his failure to apologise for that
dishonesty. It was also submitted that, given his long
record of faithful service and that a summary dismissal
was not warranted, and that there was a threat of legal
proceedings which was intimidatory, the Commissioner
ought to have found that the dismissal was harsh,
oppressive and unfair.
218 It was also submitted that the Commissioner erred when
he said that what needs to be considered is whether the
actual act of dismissal, even if wrongful at law, would
have been unfair had the contract been terminated
lawfully. It was also submitted that, where a summary
dismissal is not warranted, it would fall within the concept
of harsh and unfair treatment. That does not always follow.
219 Mr Phippard described what occurred. It was submitted
that Mr Buckeridge had berated him on some bases not
relevant to his dismissal. He was summarily dismissed,
threatened with Supreme Court litigation and was the
subject of demands for significant amounts of money.
This treatment was harsh and unfair, it was submitted.
220 For the reasons which I have already expressed, Mr
Phippard’s conduct fell far short of that expected of a
senior executive entrusted with authority to approve all
of his expenses and not subject to supervision in that
regard. The Commissioner was entitled to so find.
221 Further, Mr Phippard was aware that he might be
dismissed if he could not justify his expenses. He had a
month’s notice to justify his expenses and was unable to
do so. It was open to so find.
222 Further, it was open to find and the Commissioner did
find that Mr Phippard was guilty of laxity and poor
judgement. In particular, he allowed himself a regime of
unverified and unverifiable claims which, not surprisingly,
he could not justify to some extent. He was, as a senior
manager, careless and, in some instances, dishonest in
his claims. He was unable to justify them in evidence
and incapable of seeing or admitting how unsatisfactory
his conduct was. His inability to understand the
inappropriateness was also a matter for criticism. That,
too, was relevant and could have been so found.
223 Mr Phippard did not frequently ensure that he paid money
owing to his employer, or discover and refund his
employer for expenses mistakenly and wrongly claimed.
It was open to so find. It was also open to find that his
laxity and carelessness and a lack of contrition could and
would destroy his employer’s confidence and render the
dismissal not unfair.
224 The course of conduct, viewed as a whole, demonstrated
a lack of diligence, some dishonesty and a lack of
responsibility in an area which, as a senior manager, Mr
Phippard was required to be diligent, responsible and
trustworthy.
225 It follows that the Commissioner did not err in finding
that these matters cancelled out or overweened the other
matters mentioned above. In particular, it was not at all
unfair to decide on dismissal in the absence of apology,
given the relevant considerations which I have mentioned.
Further, the mention of litigation by Mr Buckeridge was
not intimidatory or unfair in circumstances where Mr
Phippard was casual and unrepentant and remained so,
and where there was alleged to be an amount of money
owing. Further, this was not a minor employee, but a
senior manager who was alleged to have owed money.
There was more robustness than intimidation in that.
226 It was open, as the Commissioner found, that the
dismissal, although unlawful, was not unfair. The unlawful
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conduct of the employee is a relevant consideration. It
will, by the nature of these matters, be unusual to find
that an unjustified summary dismissal is not unfair. The
Commissioner found, in this case, that the dismissal was
not unfair. The reasons for him so finding have been
canvassed in detail in these reasons.
227 In my opinion, for the reasons which I have set out above,
the summary dismissal, although not lawful, was not
unfair, or alternatively not established by Mr Phippard to
be unfair. Even were that wrong, the summary dismissal
was fair, for those reasons. For that reason, the crossappeal fails. Were I wrong in that view, the appropriate
notice was twelve months because of the factors referred
to in paragraph 2 of the grounds of cross-appeal (see page
1242(AB)) (see Tarozzi v WA Italian Club (Inc) 71 WAIG
2499 (FB)).
228 That ground of the cross appeal is, for those reasons, not
made out.
FINALLY
229 There was no error in the exercise of the discretion
established, having regard to the principles in House v
The King (HC)(op cit), on either appeal, for those reasons.
230 For all of those reasons, I would find appeal, No FBA 7
of 2001, not made out and dismiss it. I would find the
cross appeal, No FBA 12 of 2001, not made out and
dismiss it.
CHIEF COMMISSIONER W S COLEMAN
231 I have read the reasons for decision of His Honour the
President. I agree with those reasons and have nothing to
add.
COMMISSIONER S WOOD:
232 I have had the benefit of reading the Reasons for Decision
of the Hon. President. The grounds of appeal and
background are covered in his reasons and do not require
repeating. I concur with the Hon. President that there has
been no error in the exercise of the Commissioner’s
discretion on either appeal and hence both the appeal and
cross appeal should be dismissed. In saying this, I have
come to the same conclusion that summary dismissal was
not warranted in all the circumstances of the case, but
that a termination of employment, on notice, would
otherwise have been fair.
233 The method used by the respondent for claiming and
reconciling expenses was clearly casual and inadequate.
This system is something which Mr Phippard must take
some responsibility for given the seniority of his position
and his duty to the company. Notwithstanding Mr
Phippard’s long service with the company, or the limited
amount of expenses queries compared to the extensive
amount of yearly expenses (about $57,000), his actions
display something more than carelessness in the extreme
in the conduct of his affairs. This can be seen in the
Midland Disposal Store claim, a claim made without
knowing what it was for, the excess and errant usage of
telephone and fuel accounts, and the wrongly claimed
expenses for parking, a parking fine, car maintenance and
an Albany flight. These matters are suggestive of a very
liberal approach to claims and on occasion an attitude of
“when in doubt, claim”.
234 It was open to find that the conduct of Mr Phippard was
not wilful so as to warrant summary dismissal. It was
also open to find, as the Commissioner did, that he knew
that his job was in jeopardy if he could not properly
explain his expenses claims. Similarly Mr Phippard did
not properly address himself to explaining to his employer
the bases of his claims. I make nothing of the claim that
the employer acted harshly in threatening legal action,
given the circumstances of the discussion. I adopt the
reasoning of the Hon. President in relation to the set-off
and counterclaim.
THE PRESIDENT
235 For those reasons, the appeals are dismissed.
Order accordingly
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2001 WAIRC 04010
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
BGC (AUSTRALIA) PTY LTD,
APPELLANT/RESPONDENT
v.
IAN PHIPPARD, RESPONDENT/
APPELLANT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
COMMISSIONER S WOOD
DELIVERED
THURSDAY, 25 OCTOBER 2001
FILE NO/S
FBA 7 OF 2001, FBA 12 OF 2001
CITATION NO. 2001 WAIRC 04010
_______________________________________________________________________________

Decision
Preliminary orders granted
Appearances
BGC (Australia) Pty Ltd
Mr M C Hotchkin (of Counsel), by leave,
and with him
Ms R L Amey (of Counsel), by leave
Ian Phippard
Ms W F Buckley (of Counsel), by leave
_______________________________________________________________________________

Order.
These matters having come on for hearing before the Full
Bench on the 27th and 28th days of August 2001, and having
heard Mr M C Hotchkin (of Counsel), by leave, and with him
Ms R L Amey (of Counsel), by leave on behalf of BCG (Australia) Pty Ltd (hereinafter referred to as “BGC”) and Ms W F
Buckley (of Counsel), by leave, on behalf of Mr Ian Robert
Phippard, and the Full Bench having reserved its decision on
the matter, and reasons for decision being delivered on the
22nd day of October 2001, it is this day, the 22nd day of
October 2001, directed, declared and ordered as follows—
(1) THAT appeals No. FBA 7 of 2001 and FBA 12 of
2001 be heard together.
(2) THAT the applications filed herein to extend time to
file and serve the Appeal Books out of time in appeal no. FBA 7 of 2001 be and is hereby granted.
(3) THAT BGC in appeal No. FBA 7 of 2001 be and is
hereby granted leave to amend the Grounds of Appeal in the Notice of Appeal filed herein by
substituting the Amended Grounds of Appeal filed
herein for the existing Grounds of Appeal and to
add the Amended Grounds of Appeal to the Appeal
Book at pages 1243 to 1251.
(4) THAT leave be and is hereby granted to add the Proof
of Evidence of Rosalea Anne Earnshaw to the Appeal Book at pages 1252 to 1260A.
(5) THAT leave be and is hereby granted to add pages
208 to 217 of the transcript at first instance to the
Appeal Book at pages 1261 to 1271.
(6) THAT leave be and is hereby granted to add exhibit
A3 (at first instance) to the Appeal Book at page
1272.
(7) THAT leave be and is hereby granted to Mr Ian
Robert Phippard in appeal No. FBA 12 of 2001 for
Ground 2 of the Grounds of Appeal to be deleted.
By the Full Bench
(Sgd.) P.J. SHARKEY,
[L.S.]
President.
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2001 WAIRC 03988
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
BGC (AUSTRALIA) PTY LTD,
APPELLANT/RESPONDENT
v.
IAN PHIPPARD, RESPONDENT/
APPELLANT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
COMMISSIONER S WOOD
DELIVERED
MONDAY, 22 OCTOBER 2001
FILE NO/S
FBA 7 OF 2001, FBA 12 OF 2001
CITATION NO. 2001 WAIRC 03988
_______________________________________________________________________________

Decision
Appeals dismissed
Appearances
BGC (Australia) Pty Ltd
Mr M C Hotchkin (of Counsel), by leave,
and with him,
Ms R L Amey (of Counsel), by leave
Ian Phippard
Ms W F Buckley (of Counsel), by leave
_______________________________________________________________________________

Order.
These matters having come on for hearing before the Full
Bench on the 27th and 28th days of August 2001, and having
heard Mr M C Hotchkin (of Counsel), by leave, and with him
Ms R L Amey (of Counsel), by leave on behalf of BCG (Australia) Pty Ltd and Ms W F Buckley (of Counsel), by leave,
on behalf of Mr Ian Robert Phippard, and the Full Bench having reserved its decision on the matter, and reasons for decision
being delivered on the 22nd day of October 2001, it is this
day, the 22nd day of October 2001, ordered as follows—
(1) THAT appeal No. FBA 7 of 2001 be and is hereby
dismissed.
(2) THAT appeal No. FBA 12 of 2001 be and is hereby
dismissed.
By the Full Bench
(Sgd.) P.J. SHARKEY,
[L.S.]
President.

2001 WAIRC 04053
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
BRIAN TURVEY, APPELLANT
v.
PEEDAC PTY LTD, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
COMMISSIONER S WOOD
DELIVERED
THURSDAY, 1 NOVEMBER 2001
FILE NO/S
FBA 41 OF 2000
CITATION NO. 2001 WAIRC 04053
_______________________________________________________________________________

Decision
Appearances
Appellant
Respondent

Appeal dismissed.
No appearance by or on behalf of the
appellant.
Ms J M Stevens (of Counsel), by leave

_______________________________________________________________________________
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Order.
This matter having come on for hearing before the Full Bench
on the 1st day of November 2001, and there being no appearance by or on behalf of the appellant and having heard Ms J
M Stevens (of Counsel), by leave, on behalf of the respondent, and the Full Bench having determined the matter, the Full
Bench was satisfied and found—
(1) WHEREAS the notice of the hearing had been duly
given to the appellant pursuant to s.27(1)(d) of the
Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the Act”) in that notice was
given to the only address provided to the Commission and the appellant not having advised of any other
address;
(2) WHEREAS the said notice was given to the appellant according to the Industrial Relations
Commission Regulations 1985 (as amended) on the
16th day of October 2001 and, notwithstanding that
the said notice was returned on the 24th day of October 2001;
(3) WHEREAS the Notice of Appeal was filed in the
Commission on the 17th day of August 2000 and
served on the 17th day of August 2000;
(4) WHEREAS the Commission was advised on 21st
day of June 2001 that the Solicitors acting on behalf
of the appellant no longer acted on behalf of the
appellant and further that the Solicitors were not
aware of the whereabouts of the appellant;
(5) AND WHEREAS the Commission being satisfied
that, in accordance with Practice Direction No 2 of
2000 (80 WAIG 5680), no or no sufficient step has
been taken by the appellant to advance the proceedings for more than 12 months and that, therefore,
the said appeal should be dismissed for want of prosecution pursuant to s.27(1) of the Act;
The Full Bench now does order and declare and it is this
day, the 1st day of November 2001, declared and ordered as
follows—
(1) THAT the notice of the hearing, having been duly
given to the abovenamed appellant and respondent,
the matters should be heard and determined in the
absence of the appellant pursuant to s.27(1)(d) of
the Act;
(2) THAT appeal No. FBA 41 of 2000 be and is hereby
dismissed.
By the Full Bench,
(Sgd.) P.J. SHARKEY,
[L.S.]
President.

COMMISSION IN COURT
SESSION—
Matters dealt with—
2001 WAIRC 04086
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED, APPLICANT
v.
CHIEF EXECUTIVE OFFICER
WESTERN AUSTRALIAN (“WA”)
TOURISM
COMMISSION,
RESPONDENT
CORAM
COMMISSION IN COURT SESSION
COMMISSIONER P E SCOTT
COMMISSIONER S J KENNER
COMMISSIONER J H SMITH
DELIVERED
TUESDAY, 6 NOVEMBER 2001
FILE NO
PSACR 5 OF 2001
CITATION NO. 2001 WAIRC 04086
___________________________________________________________________________

Result
Representation
Applicant
Respondent
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Application dismissed.
Ms J van den Herik
Mr J Lange

___________________________________________________________________________

Reasons for Decision.
The matter before the Commission in Court Session is
one referred pursuant to s 44(9) of the Industrial Relations
Act 1979 (“the Act”) in relation to a dispute between the
applicant and the respondent, concerning rates of pay for
some 22 employees of the respondent.
Background
2. On or about 8 June 2001 the respondent notified some
124 of its employees, previously covered by a workplace
agreement under the Workplace Agreements Act 1993,
that despite the expiry of the workplace agreement on 30
April 2001, the employees concerned would continue to
receive the salary rates applicable under it. Those salary
rates are in excess of the salary rates having application
to the remainder of the respondent’s employees, covered
by an industrial agreement of this Commission, known
as the Western Australian Tourism Commission Enterprise
Bargaining Agreement 1999 (“the Agreement”).
3. The applicant alleges that the respondent, in doing this,
has unfairly treated those employees covered by the
Agreement, and it seeks an order that they have their
salaries increased to the same salary rates as paid to the
other 124 employees of the respondent.
4. The respondent submitted that the employees previously
covered by the workplace agreement have had their
salaries maintained at the existing rates as a consequence
of government policy and the applicant’s claim is
premature, as the additional salaries paid are an interim
measure, pending finalisation of public sector wide
negotiations for a framework agreement to create parity
in wages and conditions. Furthermore, the respondent
says that the affected employees have not had their salaries
and conditions reduced in any way.
5. A preliminary issue as to the jurisdiction of the
Commission to deal with this matter has been raised. The
respondent submitted that the Agreement continues in
force and effect by the terms of the Act, notwithstanding
its nominal expiry and therefore, the Commission is
without jurisdiction and power to vary it by order, which
is the effect of the present application.
6. The Commission in Court Session determined that this
issue would be dealt with as a preliminary point and
directed the parties to file and serve written submissions.
The parties were also afforded an opportunity to make
brief oral submissions to the Commission which they did.
These reasons relate only to the preliminary point of
jurisdiction.
Contentions of the Parties
7. The respondent submitted that the Agreement, as made
pursuant to s 41 of the Act, was made for a term of two
years commencing 30 April 1999, with its nominal expiry
date being 29 April 2001. By the terms of s 41(6) of the
Act however, notwithstanding the expiry of its nominal
term, the Agreement continues in force and effect until
the parties to it retire from it, or a new agreement or an
award is made in substitution for the Agreement. None
of these matters have occurred.
8. It was submitted that an industrial agreement which
remains extant, cannot be varied by an order of the
Commission, in the absence of consent by the parties to
the instrument. In this connection, the respondent made
reference to and relied upon the decision of the Industrial
Appeal Court in Director General of the Ministry for
Culture and the Arts v CSA and Others (2000) 80 WAIG
453 and a decision of the Commission in Court Session
in ALHMWU v Burswood Resort (Management) Ltd
(2001) 81 WAIG 2432.
9. The respondent therefore submitted that in the absence
of jurisdiction, the application must be dismissed.
10. The applicant put a number of submissions to the
Commission in Court Session. First, it was submitted that
1.
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the jurisdiction and powers of a Public Service Arbitrator
(“Arbitrator”) are very broad and empower an Arbitrator
to inquire into and deal with any industrial matter relating
to a Government officer, a group of Government officers
or Government officers generally. It was submitted that
by reason of the provisions of ss 80E and 80G of the Act,
the jurisdiction and powers of the Arbitrator were broader
than those of the Commission exercising its general
jurisdiction and powers. Furthermore, it was said that this
scheme was separate to and distinct from the exercise by
the Commission of its general jurisdiction and powers
arising out of matters dealt with under ss 32 and 44 of
the Act.
11. On this basis, the applicant submitted that the decision
of the Commission in Court Session in ALHMWU was
distinguishable because that matter involved the referral
of a claim pursuant to s 44(9) and relied upon the general
jurisdiction and powers of the Commission and not those
of the Arbitrator, as the submission went. In this respect,
the applicant submitted that the order sought in these
proceedings was not one varying the Agreement, but
rather to settle a dispute. It was said that to make such an
order would be consistent with equity, good conscience
and the substantial merits of the case pursuant to s 26(1)(a)
of the Act.
12. An alternative argument was put by the applicant, that
the claim before the Commission was based upon an
implied term of the employees’ contracts of employment,
that they would not suffer inconsistent treatment by the
employer, compared to other employees. The source of
this implied term was said to be s 8 of the Public Sector
Management Act 1994 (“the PSMA”), which requires an
employer to treat employees fairly and consistently and
not subject them to arbitrary or capricious acts.
Conclusions
13. For the following reasons, we are not persuaded by the
applicant’s submissions and we are of the view that the
claim must fail for want of jurisdiction.
14. Whilst it is the case that the applicant has invoked the
jurisdiction and powers of the Arbitrator in this claim the
fact remains, that the Agreement, as a consequence of
the provisions of s 80G of the Act, is a creature of s 41 of
the Act. That being so, and by reason of s 41(6),
notwithstanding the expiry of its nominal term, the
Agreement continues in full force and effect until one of
the events occurs as specified in that sub-section.
15. The Act provides a specific scheme for the registration,
effect, amendment, renewal and cancellation of industrial
agreements in ss 7, 41 and 43. Sections 41 and 43
expressly apply to the jurisdiction and powers of an
Arbitrator. This is made clear by s 80G, which puts beyond
doubt that the provisions of Division 2 of Part II that
apply to or in relation to the exercise of the jurisdiction
of the Commission, apply with such modifications as are
prescribed or may be necessary, to the jurisdiction of an
Arbitrator. With respect, we agree with the observations
of Fielding SC in Dragicevich v Department of Resources
Development (2000) 80 WAIG 428 where at 429, he noted
that reference to these provisions in s 80G(1) are
declaratory and not exclusive. They do not mean that other
provisions of the Act have no application to the exercise
of jurisdiction by an Arbitrator. What s 80G(1) does, is
to put the matter beyond doubt.
16. An industrial agreement only has force and effect as such,
once it is registered under the Act. This applies to all
industrial agreements, whether they are made by the
Commission in its general jurisdiction or by the
Commission constituted as an Arbitrator. Once so
registered, and until such time as a party retires from it,
or it is varied, renewed or cancelled by a new agreement
between the same parties as those bound by its terms, an
industrial agreement is an instrument reflecting consensus
between those parties to it.
17. However one views the present application, its effect in
our opinion, is to seek an increase in salary rates for
persons bound by an existing industrial agreement in a
manner not permissible under the statutory scheme. Put
another way, it seeks to impose rights and obligations
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upon parties to an industrial agreement, in respect of
subject matter of the agreement, that being salaries, to
which both parties to the instrument do not consent:
Ministry for Culture and the Arts at 456-457 per Anderson
J. In our opinion, the circumstances of the present claim
are not in principle, distinguishable from those before
the Commission in Court Session in ALHMWU.
18. Finally, as to the argument of the applicant relating to an
implied term by reason of the PSMA, that argument
cannot succeed. It is the case that terms may be implied
into a contract, including contracts of employment, as a
matter of fact, common law, or by statute. In the latter
case, implication of a term by statute requires express
reference. That is, the statute itself must express the
condition or warranty to be implied. Common examples
of this occur in sale of goods legislation throughout the
country and in the Trade Practices Act 1974 (Cth). A
further example of implication by statute in the
employment setting is s 5 of the Minimum Conditions of
Employment Act 1993.
19. No such provisions exist in the PSMA in relation to s 8
of that Act. Important though it is, what s 8 of the PSMA
does is to state certain general principles in relation to
human resource management in the public sector. It does
not support the implication of a term into contracts of
employment by statute. We are also not persuaded that
such a term ought to be implied by common law, applying
the established tests as to the implication of terms into
contracts. Alternatively, even if such term ought to be
implied either by statute or common law, it would not,
by itself, confer jurisdiction on the Commission in this
matter that it does not otherwise have.
20. The application is therefore dismissed.

2001WAIRC 04087
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED, APPLICANT
v.
CHIEF EXECUTIVE OFFICER
WESTERN AUSTRALIAN (“WA”)
TOURISM
COMMISSION,
RESPONDENT
CORAM
COMMISSION IN COURT SESSION
COMMISSIONER P E SCOTT
COMMISSIONER S J KENNER
COMMISSIONER J H SMITH
DELIVERED
TUESDAY, 6 NOVEMBER 2001
FILE NO
PSACR 5 OF 2001
CITATION NO. 2001 WAIRC 04087
____________________________________________________________________________

Result
Representation
Applicant
Respondent

Application dismissed.
Ms J van den Herik
Mr J Lange

____________________________________________________________________________

Order.
HAVING heard Ms J van den Herik on behalf of the applicant
and Mr J Lange on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commission in Court Session.
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NOTICES—
Award/Agreement matters—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Application No. 1568 of 2001
APPLICATION FOR VARIATION OF AWARD
ENTITLED “DAMPIER SALT AWARD 1990”
On the 24 October 2001 a Notice of Application was published in the Western Australian Industrial Gazette (81 WAIG
2563) for a variation of the Dampier Salt Award 1990, along
with the parts of the Award variation that related to the area of
operation or scope.
FURTHER NOTICE is given that a Notice of Answer and
Counter Proposal has been lodged in the Commission by the
Australian Workers’ Union, West Australian Branch, Industrial Union of Workers & Others which contains a “Counter
Proposal Award” entitled “Dampier Salt Pty Ltd Port
Hedland Salt Processing and Production Award 2001”.
As far as relevant, those parts of the proposed “Counter
Proposal Award” that relate to area of operation or scope are
published hereunder.

1

2

3

5.—AREA AND SCOPE
(1) This award shall apply to employees eligible to be members of any of the respondent unions in the classifications
mentioned in this award and employed by the employer in the
area occupied and operated upon by the employer in Port
Hedland and surrounds and;
(2) This award is restricted in its operations to that area of
the State between the 18th and 26th parallels of south latitude.
A copy of the proposed “Counter Proposal Award” may
be inspected at my office at 111 St Georges Terrace, Perth.
(Sgd.) J. A. SPURLING,
Registrar.
6 November 2001.
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Reasons for Decision.
The Commission has already issued reasons for decision
in this matter relating to an application for an interim
order in respect of disciplinary processes involving Mr
Peter Han in response to allegations make by Ms Barbara
Silvester.
The Commission convened on 11 October 2001 to hear
the substantive application. During that hearing the
applicant gave evidence, and the parties made submissions
in respect of the substantive application and the
respondent, without prior warning raised an issue of
jurisdiction. The applicant sought and was granted leave
to respond to the submission regarding jurisdiction in
writing. The hearing was able to proceed notwithstanding
the issue of jurisdiction being raised as the issue of
jurisdiction related only to a number of grounds of the
application and not to the application in its totality. The
applicant then filed written submissions regarding the
issue of jurisdiction. As I understand the respondent’s
written submission in reply, the issue of jurisdiction raised
at the hearing is no longer pursued, and does not require
consideration.
As to the merits of the claim, the history of this matter is
set out in the evidence of Mr Peter Han, Manager of the
Community Skills Training Centre (“the Training Centre”)
of the respondent. He has been employed by the
respondent for just over two years. He says that his main
job is to manage the training function and, in cross
examination, gave evidence that the prime responsibility
of the respondent is the care and protection of children
who are unable to be cared for by a parent or guardian,
and he agreed that the Department has a particular vision
and purpose. The Training Centre which he manages has
a staff complement of some 12 officers, 9 of whom are
women. The Training Centre provides training in a range
of skills. Sixty per cent of the training provided is to
workers in the sector who are not employees of the
respondent, and 40 per cent to employees of the
respondent involved in working in the field including
social workers and welfare officers. Some of the persons
involved in the training include police officers and the
like. Not only does Mr Han provide management of the
Training Centre but he is also involved in training delivery.
Mr Han’s role as Manager of the Training Centre is set
out in the Job Description Form and includes the
following outcomes—
“BRIEF SUMMARY OF OUTCOMES REQUIRED IN DESCENDING ORDER OF
IMPORTANCE

Duty Details
No.
1
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Manages and supervises the day to day
operation of the Centre within priorities
and directions set by the Service Delivery
Management Team of the Department.
Designs, develops, conducts and evaluates
training programs
Provides—
—professional support, development and
leadership for training staff and
—executive support to the Provider
Support training forum.
Consults with the Non-Government
sector and relevant Departmental staff on
identifying and analysing training needs,
and orders their priorities in line with
broad service delivery priorities.
Develops educational policy and procedures
on all aspects of accreditation, evaluation
and quality assurance.
Provides a training consultancy service
to funded non-government organisations
and department’s service delivery staff.

Freq.

%

D

25

D

20

D

15

D

10

R

10

R

10
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Duty Details
No.
7

8

9

5

6

Develops innovative approaches to
training within resources and distant
constraints.
Responsible for significant input into the
development of the departmental and
non-government training calendar.
Performs other duties as required.

Freq.

%

R

5

R

5

O

(Exhibit 1)
The selection criteria for the position of Manager Level
6 are as follows—
“ESSENTIAL
Demonstrated competency in—
1. providing leadership and managing staff and
resources.
2. application of communication and interpersonal skills.
Demonstrated substantial knowledge and experience in—
3. design, conduct and evaluation of training programs.
4. identifying, analysing and prioritising training needs.
5. Demonstrated knowledge of trends, issues and
practices within the community services sector including aboriginal and ethnic
communities.
6. Demonstrated knowledge of competency
based training and accreditation based processes applicable to Government and
Non-government services sector.
7. Demonstrated commitment to the application
of EEO principles and practices.
DESIRABLE
1. Relevant tertiary qualifications.
2. Experience in providing training programs to
small organisations.
3. Knowledge of distance learning techniques.”
(Exhibit 1)
Mr Han’s evidence was that on 21 February 2001, he
travelled to Kalgoorlie for work purposes to participate
in the Critical Incidences Stress Debriefing Training
course. At a training course on the same subject in
Carnarvon some time previously, Mr Han had met Ms
Barbara Silvester, a 23 year old Graduate Welfare Officer
employed by the respondent who had undertaken that
course in Carnarvon. They had also met in Perth on
another occasion. Mr Han gave evidence that when Ms
Silvester became aware that he would be in Kalgoorlie
she contacted him and invited him to meet her and others
for drinks after the training course on 21 February 2001.
However, as I understand it, Ms Silvester did not
participate in the course in Kalgoorlie. Mr Han gave
evidence that a number of other officers of the respondent
and other persons, some six or so in total, had also been
invited. At the end of the training course for that day, the
21 February 2001, Mr Han went back to his hotel to
freshen up and then was picked up by Ms Silvester and a
colleague. They went to Flannigan’s Hotel at about
6.00pm where they met the remainder of the group. The
group stayed there until approximately 7.30pm and then
went to dinner. Mr Han was driven to the restaurant where
the group had dinner and the group remained there for
approximately two and a half hours until around 9.30—
10.00pm. It was decided by members of the group that
they would continue their entertainment together and the
group then went to the Commercial Hotel in Kalgoorlie.
Mr Han says that Ms Silvester had suggested they go
back to his hotel room for a party. However, he did not
think that that was appropriate and they then went to an
Irish pub, the name of which he did not know. They
remained there from approximately 10.00pm until
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midnight playing pool. He says that the core group was
there, someone had taken Ms Day, a member of the group
who was not an employee of the respondent, back to her
hotel. After being at the Irish pub for some time, the group
was invited by Ms Silvester to go to her house and there
were about five of them at that point. Mr Han gave
evidence that he stayed at the applicant’s house until
around 2.00am when he left. He went back to his hotel
and in the morning he checked out of the hotel and went
back to the training centre where he continued his work
and returned to Perth that evening.
7 Mr Han heard nothing further about any matter associated
with his Kalgoorlie visit until on 23 March 2001 he
received a telephone call from a Detective Foley from
Kalgoorlie Police regarding an allegation. She asked for
him to go to CIB headquarters to discuss the matter. He
rang the Union who put him onto a lawyer who
represented and advised him. He met with the police and
in accordance with advice received from his lawyer
declined to make comment in response to allegations
made. The interview with him was terminated and he was
charged with sexual penetration without consent pursuant
to the Criminal Code 325 and was bailed.
8 Mr Han said that the next day he gathered his staff together
and explained that he had been charged by the police. He
contacted Mr Lex McCulloch, his Director, and met with
him and Phil Riley, the Acting Human Resources Director,
and explained that he had been charged but said that it
was a private matter. He says that they replied to the effect
that if it was a private matter they did not need to know
the details, they offered him assistance and it was
suggested that he take some stress leave, which he did.
9 Mr Han gave evidence of the arrangements made for him
to appear in court on 27 March 2001 for the purpose of
an election date being set at which time he was to enter a
plea. This was scheduled for late May 2001. He says his
lawyer then contacted the Director of Public Prosecutions
and the election date was delayed until 6 June 2001. On
6 June 2001, upon attending in court, he was discharged
on the basis that the Director of Public Prosecutions
indicated that he would not be presenting evidence, and
the applicant was not required to enter a plea. Mr Han
rang Mr McCulloch and advised him that he had been
discharged.
10 On 12 June 2001 Mr Han wrote to Mr McCulloch
confirming that the prosecution of the charge against him
had been discontinued, the complaint dismissed and he
discharged. By letter dated 20 June 2001, Mr Han was
advised that on 11 June 2001 Mr McCulloch had received
a complaint from Ms Barbara Silvester detailing serious
allegations arising from his conduct towards her following
the training exercise in Kalgoorlie on 21 February 2001.
Mr McCulloch also advised Mr Han that he was presently
investigating the nature and extent of those allegations
and would advise Mr Han of his intentions in due course.
By letter dated 6 July 2001, Mr McCulloch advised Mr
Han of his—
“intent to investigate the nature and extent of serious allegations relating to (your) behaviour towards
Ms Barbara Silvester following training exercise in
Kalgoorlie on 20 July 2001”.
“I consider the matters raised within the complaint
to be very serious and, if proven, strike at the core of
your duties and responsibilities as an officer and senior manager of this department. Accordingly, I have
appointed Dr Maureen Smith, as nominated by the
Public Sector Standards Commission, to conduct a
formal and independent investigation into these
matters and determine whether there is any substance
to matters raised within Ms Silvester’s complaint.”
(Exhibit 6)
11 The letter went on to advise Mr Han that he would be
contacted by Dr Smith and directed him in respect of
certain procedures. The letter concludes that—
“Should you fail to comply with my directions, you
are on notice that formal disciplinary proceedings
may be commenced against you pursuant to Section
81 of the Public Sector Management Act (PSMA)
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1994. Copies of Ms Silvester’s complaint and relevant sections of the PSMA 1994 are attached for
your reference.”
(Exhibit 6)
Mr Han says that around lunch time 19 July 2001 he was
contacted by Dr Smith who sought to have him attend an
interview. After seeking advice from the Union Mr Han
declined to be interviewed. Approximately a week later
Dr Smith contacted him again and again invited him to
attend for interview and he declined and referred Dr Smith
to the Union.
Mr Han then received a letter dated 31 August 2001 from
Mr McCulloch the relevant parts of which read as
follows—
“Dear Peter
NOTICE OF SUSPECTED BREACHES OF
DISCIPLINE
I refer to my letter dated 6 July 2001 in which I
advised you of the appointment of Dr Maureen Smith
to conduct a preliminary investigation on my behalf
into a complaint regarding your conduct towards Ms
Barbara Silvester.
On 9 August 2001 I received a report from Dr Smith.
I have considered the contents of the report and have
made some preliminary inquiries into matters raised
in it and by it. I now give you notice that, pursuant
to Section 81(1) of the Public Sector Management
Act (PSMA) 1994, I suspect you have committed
the following breaches of discipline—
1. On 22 February 2001 you sexually penetrated
Ms Barbara Silvester without her consent and
thereby committed an act of misconduct;
2. On 22 February 2001 you sexually penetrated
Ms Barbara Silvester without her consent and
thereby contravened the WA Public Sector
Code of Ethics, specifically the key principles
of Justice, Respect for Persons and Responsible Care;
3. On 22 February 2001 you sexually penetrated
Ms Barbara Silvester without her consent and
thereby contravened a provision of the PSMA
1994 applicable to you, namely Section 9(b),
in that you failed to act with integrity in the
performance of official duties;
4. On 22 February 2001 you sexually penetrated
Ms Barbara Silvester without her consent and
thereby contravened a provision of the PSMA
1994 applicable to you, namely Section 9(c),
in that you failed to exercise the proper courtesy, consideration and sensitivity expected of
you in your dealings towards a fellow employee;
In accordance with Section 81(1) I am giving you
the opportunity to submit an explanation to me in
relation to the allegations. You have until close of
business Friday 7 September 2001 to submit your
written response to these allegations.
Copies of Dr Smith’s report and relevant provisions
of the Public Sector Management Act 1994 and the
Western Australian Public Sector Code of Ethics are
attached.
Yours sincerely
signed
Lex McCulloch
EXECUTIVE DIRECTOR
METROPOLITAN SERVICE DELIVERY”
(Exhibit 9)
Dr Smith’s report indicates that the alleged conduct
referred to took place at Ms Silvester’s home in the early
hours of the morning on 22 February 2001.
The applicant seeks a number of orders in respect of this
matter, the most significant being an order that the
investigation by Dr Maureen Smith was unlawful and void
ab initio. A number of consequential orders would follow
according to the application.
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16 The grounds for the application are lengthy, however in
summary they include that—
1. Any investigation into suspected breaches of discipline must be conducted under s.81 of the Public
Sector Management Act 1994 (“PSMA”) and as
it was not conducted in accordance with s.81 of
the PSMA the investigation and report by Dr
Smith are unlawful, beyond power and therefore
ultra vires.
2. The respondent exceeded its power by investigating a matter which did not occur in the
workplace or in the course of an employee discharging authorised duties in the employment
relationship, and did not sufficiently relate to the
workplace.
3. The respondent failed to commence disciplinary
action within a reasonable period of time of receiving the relevant information. (It is noted that
this ground was not elaborated on or pursued
during the course of the hearing.)
4. The respondent was attempting to pursue a criminal matter in the guise of a disciplinary action
and further that this placed Mr Han in double
jeopardy.
5. Mr Han was denied natural justice and procedural
fairness, and there are allegations in respect of
bias, denial of nature justice and procedural fairness both in the process, and in the terms of Dr
Smith’s investigation and report.
6. The process is now so tainted as to mean that a
proper investigation could not reasonably proceed.
17 The grounds of the application in particular contain more
detail than I have noted in this recitation. However, I will
deal with those matters in greater detail when appropriate
and necessary.
18 The respondent says that Mr Han’s alleged conduct relates
to the performance of his duties in that it “touches on the
employment”. Further the respondent says that the
applicant has not discharged the onus which rests with it
particularly in respect of an application for permanent
stay. There needs to be a vital connection between what
is alleged to be wrong and what should occur.
19 The respondent also says that the commissioning of the
Smith Report related to s.81(1) of the Public Sector
Management Act 1994 in that the respondent had an
obligation to have grounds for its suspicion before
entering into a formal investigation. He says that if the
Smith Report goes too far in arriving at conclusions and
making findings then that is of no consequence. Once a
reasonably held suspicion arises the employer institutes
a s.81(2) enquiry and the investigation proceeds. He says
that there is no evidence that Mr McCulloch did any thing
but use the Smith Report to ground a suspicion, and that
Exhibit 9, the letter from Mr McCulloch, and the Smith
Report show that Mr McCulloch did not rush to suspicion.
20 As to whether or not the matter involved Mr Han in his
workplace or performing his duties, the respondent says
that it is premature to deal with that matter at this point.
He says that the appropriate test is in Hussein v Westpac
Banking Corporation 59 IR 103 where Judicial Registrar
Staindl said—
“… It seems to me that an appropriate test is whether
or not the conduct has a relevant connection to the
employment.
Deputy President Lawrence used this test in the case
of HEF of Australia—v- Western Hospital (1991) 4
VIR 310 at 324 where he said—
“The conviction of an individual for a criminal offence does not necessarily have any
effect upon that person’s employment. The
question of the relevance of a conviction or
an employee’s alleged misbehaviour to the
employee’s work should be considered in
terms of whether or not the employee has
breached an express or implied term of his or
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her contract of employment. Whether events
occurring outside the actual performance of
work will be relevant to the employment relationship will vary from case to case. For
example, an accountant who has committed
an act of dishonesty (for which he may have
been charged and convicted) in the course of
some activity outside his employment might
be said to have breached a term of his contract of employment.
The contractual right of an employer to dismiss an
employee summarily on the ground of serious and
wilful misconduct is a right which is limited to cases
where the misconduct has a relevant connection with
the performance of his or her work as an employee.
The position has been summarised by E I Sykes and
H J Glasbeek, Labour Law in Australia, (1972), p
71 in the following terms—
‘In relation to criminal or quasi-criminal offences, it appears that commission of one of
these at the place of work is enough. Where,
however, the criminal conviction is in respect
of an act which is committed away from the
place of work and not in the hours of duty, it
appears that the crucial test is whether the
criminal conduct touches the course of duties
of the workman or his abilities in relation to
such duties.’
In dealing with such issues in unfair dismissal claims,
two questions will need to be asked. First, did the
employee do the things which are alleged against
him? Second, did the action have any relevant connection to the performance of his duties as an
employee? These two questions have relevance to
the present case because it will be necessary to determine if the employees misbehaved themselves, as
alleged by the hospital, and whether any misbehaviour had a relevant connection with the performance
of their duties as employees.”
The test proposed by McCullum, Pittard and Smith in
Labour Law: Cases and Materials (2nd Edition, 1990),
is to a similar effect: they see the crucial issue as being
whether the criminal conduct “touches the employment”
(at p. 140).
21 The respondent says that in this case the nature in the
Department’s work, being the care of children who cannot
live with their families; the nature of work done by the
Training Centre; the nature of Mr Han’s duties, including
the responsibility of providing leadership; that Mr Han
was in Kalgoorlie for work purposes; that the complainant
Ms Silvester was a fellow employee and junior to Mr
Han; that Mr Han is involved in training people of a class
to which Ms Silvester belongs and had been involved in
training by Mr Han previously, make the allegation
relevant to the employment in that the allegation of sexual
assault relates to a person of the class who Mr Han trains.
22 As to this issue of whether the alleged conduct has
sufficient relationship to Mr Han’s status as an employee
of the respondent, I note the following circumstances.
The applicant travelled to Kalgoorlie from Perth to
undertake and participate in a training course as part of
his duty as an employee of the respondent. He received
no direction to attend any social functions, no social
functions were arranged by his employer, no social
activities, food, drink or the like were provided by the
employer. The social activity engaged in by Mr Han was
arranged by a person, Ms Silvester, who while she was
an employee of the respondent and fellow employee of
Mr Han, junior to Mr Han and had participated in a
training course previously conducted by him, she was
not involved in the training course in which Mr Han
participated in Kalgoorlie in February 2001. It was Ms
Silvester who invited Mr Han to attend the social
activities. Mr Han finished work for the day and went
back to his hotel. He was then picked up from his hotel
by Ms Silvester and another person who was also a
colleague. He went to the hotel, then to a restaurant, then
to two other hotels and finally to Ms Silvester’s private
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residence, at her invitation, with the rest of the group,
albeit that a number of the group dropped out during the
course of the evening. It could not be suggested that at
the time the alleged incident occurred Mr Han or Ms
Silvester were in any way involved in a work-related
function or activity. The time, venue and circumstances
of the alleged misconduct are distanced from the
workplace by a number of hours, by a number of changes
of venue, and by a clearly private social evening.
23 However, the question arises as to whether or not the
alleged misconduct “touches the employment” in
accordance with the test proposed by McCullum, Pittard
and Smith in Labour Law: Cases and Materials (2nd
Edition, 1990) at page 140—
“[4.53] Criminal offences. Criminal offences, such
as fraud or assaults on other workers, if committed
at work, will usually constitute misconduct. The crucial issue is whether the criminal conduct touches
the employment. Thus, as Sykes, op cit, states “a
conviction for a sexual offence would seem to be
irrelevant to the employment of a factory hand” but
“relevant in the case of a school teacher”. Similarly,
“a conviction for drunken driving out of the hours
of employment would be relevant to the employment
of a chauffeur but not to the employment of a cook”
(at 70). In the case of, say, a commercial traveller,
conviction on a driving charge and consequent suspensions of a driver’s license may not warrant
summary dismissal. In such circumstances it was
pointed out in Hands v Simpson Fawcett & Co (1928)
44 TLR 295 that the commercial traveller could engage someone else to do the driving. However, it is
unlikely that a chauffeur could do the same, as a
chauffeur is arguably contracted for his or her driving skills.”
[4.54] An assault of a superior even if not criminal
may nevertheless constitute misconduct. In Re Dispute-Transfield Pty Ltd; Re Dismissal of Union
Delegate [1974] AR (NSW) 596, where a union delegate (Turner) assaulted a foreman (Giust) at a hotel
after hours, it was held by Sheehy J that summary
dismissal was justified (at 599)—
The assault took place before a number of
persons, most of whom were workers at the
… construction site and the evidence shows
that the hotel was a place where it was customary for workers to gather. I consider that
it would have become generally known at the
site that the foreman had been attacked by the
union delegate and in the circumstances I consider that this would tend to undermine his
authority and that of management. It would
also lead to fear on the part of Mr Giust and
other foremen that there could be further assaults on them unless the strongest measures
were taken against Mr Turner.
In my view it does not matter that the events
took place beyond working hours and outside
the working area and I regard Mr Turner’s
actions as misconduct of such a nature as to
justify his summary dismissal. I observe that
in Halsbury’s Laws of England, 3rd ed, under
the heading of “Dismissal of Servant without
Notice” it is stated at p 486—
A servant may also be summarily dismissed if he has been guilty of an offence
outside his employment of such a character as to make it unsafe for the master to
retain him…
In the present case I would regard it as unsafe
for the company to continue to employ Mr
Turner, in the sense that his presence on the
site could embarrass Mr Giust and other foremen in the execution of their duties and give
rise to a situation where the authority of management would be eroded.
[4.55] Breach of professional standards. A serious
breach of professional standards may constitute
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misconduct. That this is so clearly follows from the
decision of Scott J in Sim v Rotherham Metropolitan Borough Council [1986] 3 WLR 851 (in [3.17]),
and is implicit in the decisions of the Tasmanian
Supreme Court and of the High Court of Australia
in Orr v the University of Tasmania [1956] Tas SR
155 (Green CJ) and (1957) 100 CLR 526 (Dixon
CJ, Williams and Taylor JJ). In that case a university
professor was found to have seduced one of his students (the affair having “developed under the guise
of the discussion of philosophical problems”). In the
decision of Green CJ (which was upheld by the High
Court) it was said (at 159-60)—
Such conduct amounts to a complete repudiation of the duty which a professor owes to his
University. If it could be permitted it would
have the most grave consequences for the
University, would inflict a very real injury
upon it, and would destroy its standing and
influence in the eyes of the world. (cf Williston
on Contracts, revised edition par 1013).
But I go further than this. Even if the plaintiff
had not used his position to seduce Miss
Kemp; even if all that had happened was that
he and she had entered into a sexual relationship without any attempt on his part to
influence her to that course, I still think the
fact that he had intercourse with one of his
own students would constitute misconduct,
justifying his summary dismissal. It seems to
me to be essential, if the integrity of the University is to be preserved, that a professor
should maintain a detached and dispassionate
attitude towards his students. I am quite unable to understand how it could be thought
that a professor could teach, examine, recommend for prizes and honours, or present as a
fit and proper person to receive a degree, a
student who has in her academic life been his
mistress. If such a thing could be then the integrity of the University degrees would
disappear.”
24 Although the above references include reference to
criminal offences, the assault of a superior or breach of
professional standards, the latter is most relevant.
However, the comments made in respect of criminal
offences and assault on a superior also has some relevance
even though this matter does not involve a conviction for
a criminal offence. However, what is alleged to have
occurred may constitute misconduct within the purview
of the employer if it is misconduct relevant to employment
and touches on the employment. The examples cited, that
a conviction of a sexual offence would seem to be
irrelevant in the employment of a factory hand but relevant
in the case of a school teacher, or a conviction for drunken
driving out of hours might be relevant in respect of
chauffeur but not in respect of the employment of a cook.
In this case, it has not been suggested by the respondent
that the alleged misconduct was by a superior over a
subordinate. Although Mr Matthews, for the respondent,
used the term “subordinate” on one occasion, he conceded
that it would be more appropriate to describe the status
of the relationship between Mr Han and Ms Silvester as
being that she was junior to Mr Han rather than
subordinate. The two do not work together. The contact
between them has been on one occasion where Mr Han
was conducting a training course in which Ms Silvester
participated. On another occasion they met when Ms
Silvester attended in Perth but she does not appear to
have been attending any training courses conducted by
Mr Han. Unlike the situation in reference to the duties of
a university professor, there is no evidence that there is
any ongoing obligation or relationship for training or other
work purposes between Mr Han and Ms Silvester,
certainly none was drawn to my attention.
25 It was suggested by the respondent that Mr Han’s position
as a manager requires that he provide leadership to a group
of staff who include a number of women. However, it is
true to say that most, if not all, supervisory, management
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or executive positions require the provision of leadership.
I am not satisfied that it could be said that the conduct
alleged in respect of Mr Han touches his capacity to
provide leadership to the group he manages. There is
certainly no evidence to that effect.
The role of the Department, its purpose, vision and
responsibility in respect of protection of children, and
the Training Centre’s role in the provision of training does
not sufficiently relate to or touch upon the alleged conduct
such as to create the necessary connection to bring the
alleged conduct within the purview of an employer.
In those circumstances, I find that the alleged conduct
did not touch the employment in circumstances which
would mean that the employer is entitled to enquire into
that conduct. There is not a relevant connection between
the conduct and the employment. If the test were that
referred to by the applicant, then I am not satisfied that
the conduct alleged has, in the words of the applicant,
related to Mr Han’s performance of his duties or his
working relationships.
In those circumstances, there is no need to consider the
remainder of the grounds for the application as the
employer is not entitled to investigate alleged misconduct
which is beyond the employment relationship.
Accordingly, I would grant the application in so far as its
seeks an order that the investigation by Dr Maureen Smith
for and on behalf of the respondent, in relation to
allegations of misconduct against Mr Han is void ab initio.
The second order sought is that the respondent remove
documentation from Mr Han’s personal file connected
with and or flowing from the unlawful investigation
undertaken by Dr Smith on behalf of the respondent. This
is an appropriate order in the circumstances. There is
nothing of a particular nature before me to demonstrate
the need for order three that the respondent provide written
notification to all persons interviewed during the
investigation carried on by Dr Smith that the investigation
and subsequent report was unlawful. An order declaring
the investigation void ab initio, and further an order that
the respondent is prohibited from investigating the
allegations made by Ms Silvester would be adequate.
Order accordingly.

2001 WAIRC 04046
ACTIONS IN RELATION TO MR PETER HAN
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
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CIVIL SERVICE ASSOCIATION OF
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Result

Application granted

___________________________________________________________________________

Order.
HAVING heard Ms M in de Braekt on behalf of the applicant
and Mr D Matthews (of Counsel) on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
1. THAT the respondent shall cease any and all disciplinary action against Mr Peter Han in relation to
allegations made by Ms Barbara Silvester, and is
prohibited from re-instigating any such action in
relation to those allegations.
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2. THAT the investigation and report by Dr Maureen
Smith for and on behalf of the respondent in relation to allegations of misconduct against Mr Peter
Han is hereby void ab initio.
3. THAT within 7 days of the date of this Order the
respondent shall remove from Mr Peter Han’s personal file all documentation connected with or
flowing from the investigation and report by Dr
Maureen Smith.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner,
Public Service Arbitrator.
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FILE NO
P 19 OF 2001
CITATION NO. 2001 WAIRC 03893
___________________________________________________________________________

Result

Result
Representation
Applicant
Respondent

1

2

___________________________________________________________________________

3

4

5

6

2001 WAIRC 03993
FAILURE TO PROVIDE A COPY OF A REPORT
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED, APPLICANT
v.
DIRECTOR GENERAL, MINISTRY
OF JUSTICE, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DELIVERED
TUESDAY, 23 OCTOBER 2001
FILE NO
P 27 OF 2001
CITATION NO. 2001 WAIRC 03993
___________________________________________________________________________

Application for Discovery Dismissed
Ms M in de Braekt
Mr R Andretich (of Counsel)

___________________________________________________________________________

Application pursuant to Section 80E
dismissed

Order.
WHEREAS this is an application pursuant to Section 80E of
the Industrial Relations Act 1979; and
WHEREAS on the 18th day of July 2001 the Commission
convened a conference for the purpose of conciliating between
the parties; and
WHEREAS at the conclusion of that conference the parties
sought time to consider their positions; and
WHEREAS on the 28th day of September 2001 the Applicant filed a Notice of Discontinuance in respect of the
application;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Public Service Arbitrator.
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Extempore
Reasons for Decision.
This is an application for discovery in relation to
application P27 of 2001. Application P27 of 2001 seeks
a number of orders, they being that—
1. the decision of the respondent to deny Messrs
McColl, Fisher and McClue access to the Hedges
Report and related documents is void ab initio;
2. the respondent is to provide to the applicant and
to Messrs McColl, Fisher and McClue complete
and unedited copies of the Hedges Report and all
related documents within 7 calendar days of the
date of the order;
3. within 7 days of the date of this order the respondent is to provide a written apology to the
employees for any detriment they suffered as a
result of the disciplinary proceedings taken
against them and subsequently discontinued by
the respondent; and
4. the respondent is to pay Messrs McColl, Fisher
and McClue damages within 7 days of the date
of this order for breaching its obligations to maintain faith and confidence in the employment
relationship by failing to provide them with a copy
of the Hedges Report.
The applicant says that it reserves the right to address the
Public Service Arbitrator on the quantum of damages
payable by the respondent in the event that the applicant
proves its case, and accordingly a specific amount of
damages would need to be inserted in order 4.
The respondent filed a Notice of Answer and Counter
Proposal in which the respondent challenged the
jurisdiction of the Arbitrator to deal with the substantive
application. The matter of jurisdiction is to be heard on 2
November 2001 by written submissions and an
opportunity for the parties to speak to their submissions.
Subsequent to the jurisdiction matter being set down for
hearing, on 8 October 2001 the applicant filed an
application for discovery, production and inspection of
all documents in relation to application P27 of 2001 and
requested that the matter be heard within a week if
possible.
The question that arises, which I have noted today, is
whether the application for discovery relates to documents
necessary to be available to the applicant for the purposes
of its arguments as to jurisdiction, or does it relate to the
substantive matter? If it is the former, that is, in respect
of arguments as to jurisdiction, then how does it relate?
I have noted the authorities to which the applicant has
referred, and I note that they provide some useful
principles regarding discovery generally. However, I am
not satisfied that they address the issue of discovery in
the circumstances before me today. I note the decision of
the Industrial Appeal Court in Springdale Comfort Pty
Ltd trading as Dalfield Homes v The Building Trades
Association of Unions of Western Australia, 67 WAIG
325, which dealt with a similar issue, made clear that the
issue of jurisdiction is to be dealt with first and then any
matters of an interlocutory nature which relate to the
substantive matter would then be appropriate to be dealt
with. It does not specifically appear to deal with the issue
of interlocutory orders for the purposes of determining
jurisdiction, but one would assume that as the
Commission has power to determine whether it has
jurisdiction that that would be a power that the
Commission has.
But it is necessary to determine whether this interlocutory
application is necessary for the purpose of dealing with
the issue of jurisdiction or whether it arises only in respect
of the substantive matter. I have considered the
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submissions and the authorities put to me, and it seems
to me from what has been put that, whilst it may or may
not be that the substantive application is one which falls
within the jurisdiction of the Commission, there is nothing
before me to establish that the discovery application
relates to the issue of the Commission’s jurisdiction, but
rather it relates to the substantive matter. Accordingly,
the application for discovery will be dismissed. Whether
it is appropriate for discovery should jurisdiction be found
might be a different matter altogether.

2001 WAIRC 04088
WESTERN AUSTRALIA POLICE SERVICE
ENTERPRISE AGREEMENT FOR POLICE ACT
EMPLOYEES.
No. AG 129 of 1999.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
WESTERN AUSTRALIAN POLICE
UNION OF WORKERS, APPLICANT
v.
COMMISSIONER OF POLICE,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DELIVERED
TUESDAY, 6 NOVEMBER 2001
FILE NO
P 18 OF 2001
CITATION NO. 2001 WAIRC 04088
____________________________________________________________________________

Result

Consent order issued

____________________________________________________________________________

Order.
WHEREAS this is an application pursuant to s.46 of the Industrial Relations Act, 1979; and
WHEREAS on the 4th day of October 2001 and the Commission convened a conference for the purpose of conciliating
between the parties; and
WHEREAS arising from that conference the parties advised
that they had reached an agreement in respect of the application and sought to have that agreement reflected in an Order;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
and by consent, hereby orders—
1. THAT those officers accommodated overnight at the
Mornington facilities in Harvey, who are supplied
with a cook and food, will be paid a special
“Mornington” allowance of $23.81 per day in lieu
of incidentals allowance or any other camping allowance of the Western Australia Police Service
Enterprise Agreement for Police Act Employees
1999 or 2001.
2. THAT the allowance referred to in Order 1. shall
have effect from the 1st day of January 2001.
3. THAT the application be and is hereby otherwise
dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner
Public Service Arbitrator.
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INDUSTRIAL MAGISTRATE—
Complaints before—
THE INDUSTRIAL MAGISTRATE’S
COURT OF WESTERN AUSTRALIA
HELD AT PERTH
Complaint No. 226 of 1999
Date Heard: 25 October 2001
Date Delivered: 25 October 2001
BEFORE: G. Cicchini I.M.
BETWEEN—
Christopher Lawrence Peters
Complainant
and
James Turner Roofing Pty Ltd
Defendant
Appearances—
Ms R Cosentino instructed by Messrs Gibson & Gibson,
Solicitors, appeared for Mr Peters.
Mr D Taylor instructed by Messrs D Taylor, Solicitors,
appeared for the Defendant.
Supplementary Reasons for Decision.
(Given extemporaneously at the conclusion of the
hearing, extracted from the transcript of proceedings and
edited by His Worship)
HIS WORSHIP: This matter was adjourned from l0 October
2001 so the parties could prepare arguments to be presented
to me today on the issue of penalties. However, the Defendant
today seeks that the matter be adjourned so that certain submissions can be made in respect to my findings relating to
allowances. In short, the Defendant contends that I have fallen
into error in making findings relating to breaches of the award
constituted by the failure to pay various allowances.
The issue of breaches of the award constituted by the alleged failure to pay allowances was clearly in issue on the
pleadings. It was a matter that was specifically addressed by
the Complainant in submissions. Regrettably it was not addressed by the Defendant in any way. There is no specific
contest raised in relation thereto. Having failed to argue the
matter previously, the Defendant now seeks to have a second
opportunity to do so. In my view, the Defendant’s request is
unreasonable in all the circumstances. It is a matter that could
have been and should have been addressed previously but was
not. In any event, I reject any contention that I have fallen into
error on that issue. To allow the matter to proceed, as suggested, would be inappropriate in all the circumstances and,
accordingly, I reject the defendant’s request for an adjournment of this matter.
Turning to the issue of penalty, I accept that this Court should
have regard to the nature of considerations required to be considered under the Sentencing Act 1995. Although the
Sentencing Act 1995 is not applicable in respect of the imposition of penalties under section 83 of the Industrial Relations
Act 1979, it is nevertheless useful to treat it as a guide with
respect to the imposition of penalties under section 83. Regrettably, the legislation that I am dealing with here, unlike
the Sentencing Act 1995, does not permit imposition of a global penalty. That matter ought to be addressed. Of course that
is a matter for Parliament.
It follows that I am called upon to consider each breach and
apply a penalty or a caution in each instance. Having said
that, I am cognizant of the totality principle in sentencing and
I am mindful of the fact that it is equally applicable here as it
is to a sentence in criminal proceedings. Accordingly, the Court
must look at the overall consequences of the defendant’s actions and the circumstances in which the breaches were
committed.
A consideration of the particular nature of the breach in
each instance is also important. In my view there are 204 identifiable breaches. The Complainant, in the schedule prepared
by him through his solicitors, puts the breaches at being 204
or alternatively 84. The authorities make it clear that each
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breach must relate to a particular pay period and in that regard
the higher number is the appropriate way in which to approach
the number of breaches in this matter.
There are some breaches that must be considered as fundamental breaches, just by their very nature. In my view, those
breaches are those which relate to the matters other than allowances. I say that they are fundamental because they involve
significant amounts of money and because of the circumstances
in which they were committed.
By contrast, the breaches which relate to the failure to pay
allowances, by their very nature and commission are to be
regarded as minor and technical. Indeed I do regard them as
minor and technical. They are to be distinguished from the
others, in my view, having regard, as I say, to the nature of the
breaches, the circumstances in which they were committed
and the money involved in each instance. They attract a different penalty regime.
As to the non-allowance breaches, it is important that a penalty be imposed to reflect the seriousness of the breaches and
to ensure that the penalty has both a personal and general
deterrent aspect to it.
In considering the appropriate penalty the Court must have
regard to the totality of the amount of under-payment, the fact
that the respondent, in the main, operated in ignorance of the
provisions of the award rather than a wilful disobedience of
the award. I take into account also, and importantly, that there
has not been demonstrated any prior breach of the award.
I take those factors into account. I also take into account the
totality principal, which overrides my considerations in sentencing. It is clear that the effect of the penalty should be one
so as not to be crushing upon the Defendant. Nevertheless the
penalty should reflect the seriousness of the Defendant’s conduct and the consequences of its conduct. Accordingly, I have
concluded that the appropriate way to deal with the matters is
as follows. I consider that an appropriate penalty for each of
those breaches, which I refer to as fundamental breaches, is
the sum of $50.00. Those fundamental breaches are listed as
follows—
• Failure to pay overtime—18 breaches
at $50.00 per breach
$900.00
• Failure to pay rest and meal breaks
—8 breaches at $50.00 per breach
$400.00
• Failure to pay public holidays—
6 breaches at $50.00
$300.00
• Failure to pay Rostered Days
Off—8 breaches at $50.00
$400.00
• Failure to pay superannuation
(clause 50)—20 breaches at $50.00
$1000.00
• Failure to pay Industry Fund—20
breaches at $50.00
$1000.00
• Failure to pay superannuation
(clause 38)—1 breach at $50.00
$50.00
• Failure to pay redundancy—
1 breach at $50.00
$50.00
• Failure to pay annual leave—
l breach at $50.00
$50.00
• Failure to pay annual leave
loading—l breach at $50.00
$50.00
The total penalty in respect of those fundamental breaches
is $4,200 00.
As to the remaining 120 breaches arising from the failure to
pay allowances, I intend to impose a caution. In my view, a
caution is appropriate in each instance in the light of the totality of the sentence having regard to the nature of the breaches
which are technical in nature and having regard for the relatively low amounts of money being involved. Therefore a
caution will be imposed with respect to the 120 breaches relating to the failure to pay allowances.
Turning to the question of whom the penalty is to be paid
to, I take the view that the penalty ought be paid to the Complainant. The process in section 83 enables self-policing. In
that regard, the provision is not too dissimilar to the provisions found in the Mining Act 1978 which encourages and
enable parties to take action in a self-policing process and
reward those who assist in achieving the integrity of the
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system. In my view the provision in section 83 is in the same
mould. The same considerations apply. Given that the Complainant has had to prosecute the matter himself and in the
light of the policy thrown up by the Act, I take the view that
the payment of the penalty should be made to him. I will order that the penalty be paid to the Complainant.
There will be orders accordingly
G. CICCHINI,
Industrial Magistrate.

THE INDUSTRIAL MAGISTRATE’S
COURT OF WESTERN AUSTRALIA
HELD AT PERTH
Claim No. M 42 of 2001
Date Heard: 17 October 2001
Date Delivered: 25 October 2001
BEFORE: G. Cicchini I.M.
BETWEEN—
Paul Smith
Claimant
and
Rockingham Bowling Club (Inc.)
Respondent
Appearances—
Mr TC Crossley of TC Crossley & Associates appeared
as agent for Mr Smith.
Mr DM Jones of The Chamber of Commerce and Industry of Western Australia appeared as agent for the
Respondent.
Reasons for Decision.
The Claim
On 28 February 2001 Paul Smith filed a claim alleging that
the Rockingham Bowling Club (Inc) (the Respondent) on 24
February 2001 harshly, oppressively or unfairly dismissed him.
In that regard and in the alternative he alleges that the Respondent has failed to pay him an adequate redundancy
payment. Additionally Mr Smith alleges that the Respondent
has, contrary to the provisions of his workplace agreement,
failed to pay a 17 ½ % loading upon the annual leave payments made to him upon termination.
Mr Smith therefore seeks the payment of $11,170.60 being
the equivalent of 14 week’s pay. He also seeks the payment of
a loading on annual leave payment made. Pre-judgment interest is also claimed with respect to both heads of claim. The
imposition of a penalty is also sought.
Findings
The Respondent is a non-profit organisation, which provides bowling facilities to its members. The facilities include
a clubhouse and four bowling greens. In late 2000 the bowling greens consisted of two grass greens and two synthetic
greens. The synthetic bowling greens, by their nature, require
very little maintenance. Mr Smith was the Respondent’s Greenkeeper. His primary duty was to maintain the grass bowling
greens. He also maintained the club’s surrounds. His responsibilities included the procurement of fertilisers, chemicals
and spare parts for the machinery used in the upkeep of the
grass greens and surrounds. He reported to the Chairman of
the Greens and worked in closely with him. The Respondent
also employed a general manager and some bar staff. The club’s
other labour requirements were augmented by volunteer members who performed a number of duties including assisting in
the upkeep of the grass greens and club surrounds.
Mr Smith’s employment commenced on or about 11 December of 1989. A state award originally governed the terms
of his employment until 24 February 1998. On 25 February
1998 he entered into a workplace agreement which took effect immediately upon execution. The agreement was
registered as number 98/3338.001. Mr Smith was paid a gross
weekly wage of $797.90. His hours of work were irregular.
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He generally worked longer hours during the busy summer
period. In winter his hours reduced. On average he worked
about 38 hours per week.
Leading up to 2001 the club had, for successive years, suffered operating losses. It accordingly was looking at ways to
reduce its operating costs. One way of achieving that end was
to replace the grass greens with synthetic greens. In the months
leading up to November 2000 there had been widespread talk
about the issue and a strategic planning committee had been
set up to report on the same. The proposal to replace the grass
greens was clearly aimed at eliminating the costs of maintaining the grass greens. It was designed to do away with the
Greenkeeper’s position. It would also have the added effect of
eliminating expenditure on fertilisers, chemicals and machinery. Mr Smith was well aware of the proposals. Indeed the
Respondent’s President, Mr Colin Taylor, specifically informed
Mr Smith some time prior to October 2000 that the club was
considering the installation of further synthetic greens. It must
have been obvious to Mr Smith that any move in that direction would necessarily result in his position becoming
redundant. Indeed Mr Smith in his own testimony conceded
that Mr Taylor had told him that the club was looking at the
installation of synthetic greens as a means of eliminating the
need for a Greenkeeper. The resultant annual savings to the
club from such a move would be in excess of $50,000.00 per
annum.
Notwithstanding the committee’s desire to move to the installation of additional synthetic greens the club did not have
the necessary savings to construct the same. Its strategic planning committee was accordingly set up to consider amongst
other things the feasibility of obtaining a loan for the purpose. In that regard it entered into talks with the Rockingham
City Council with a view to the provision of a self-supporting
loan. Those talks were successful. Indeed Mr Brandsma, the
Respondent’s Secretary, testified that the club had received
“in principal” approval for the loan from the Rockingham City
Council prior to the respondent’s half-yearly meeting held on
Sunday 5 November 2000.
At the half-yearly meeting on 5 November 2000 the strategic planning committee’s report was tabled and discussed. The
recommendation of the committee with respect to the installation of additional synthetic greens was carried. In effect it
was agreed that the two existing synthetic greens be upgraded
and a new one be installed. The fourth green was to be left as
a grass green that would be maintained on an ad hoc basis by
the volunteer labour provided by members. In consequence
of the decision made by the meeting with respect to the installation of synthetic greens the members agreed that the
Greenkeeper’s position be made redundant at a date left to the
discretion of the executive committee.
Mr Brandsma testified that Mr Smith was not at work on 6
November 2000. On 7 November 2000 Mr Brandsma went to
see Mr Smith in order to advise him on the outcome of the
meeting on 5 November. He did so prior to the minutes being
posted on the notice board. He wanted, as a matter of courtesy, to advise Mr Smith of the outcome particularly given its
implications for him. For his part Mr Smith denies that the
meeting ever took place. However I am satisfied on the balance of probabilities that the meeting did take place. I accept
Mr Brandsma’s evidence in that regard. I accept that he spoke
to Mr Smith in the Greenkeeper’s shed and made him aware
of the fact that the meeting had decided to install synthetic
greens. I further accept that Mr Brandsma accurately recalled
the meeting. One of the triggers for his recollection of the
meeting is Mr Smith’s rebuke of him for having discussed the
matter with him. Mr Smith made it clear to him that club policy
required that the club President make such approach to him
on the issue. Having viewed Mr Smith in the witness box I
have no doubt that Mr Smith would have rebuked Mr
Brandsma as alleged. I also accept Mr Brandsma’s evidence
that Mr Smith, during that meeting, questioned the club’s ability to finance what had been proposed. Indeed his stance in
that regard is reflected in his pleadings. In my view Mr
Brandsma’s approach was entirely appropriate in the circumstances. He felt that any bad news should be given personally
before it was read from minutes posted on the club’s notice
board.
On the following day, 8 November 2000, Mr Smith was
called into a meeting with the executive committee of the club
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comprised of the President, Secretary and Treasurer namely
Mr Kite. He was told at the meeting that his position was
made redundant and that his workplace agreement would not
be renewed at the end of February 2001. Indeed the workplace
agreement was to expire on 24 February 2001. Mr Smith was
asked whether he was prepared to continue to work for the
respondent for an extra couple of months beyond 24 February
2001 so that match fixtures could be completed. Mr Smith
responded by telling the executive committee that he wanted
his employment to carry on through to 31 May 2001 in order
to coincide with the taking of planned annual leave for an
overseas trip.
There is conflict in the evidence as to whether there was a
concluded position at the meeting as to when Mr Smith would
finish up. Mr Smith says that there was a concluded agreement that he would work through to 30 April 2001 and that
the club would get back to him as to whether he could work
through to 31 May 2001. The Respondent, through the evidence of Mr Brandsma and Mr Kite, maintains that there was
no concluded agreement at that time. Mr Brandsma said that
Mr Smith’s counter-offer to work to 31 May 2001 was rejected and that no concluded position was ever reached.
On 9 November 2000 a letter was prepared formally detailing the decisions of the club. It outlined inter alia that Mr
Smith’s job had become redundant and that his workplace
agreement would not be renewed. The letter also confirmed
the Respondent’s request that Mr Smith continue to work for
a couple of months. Interestingly the letter does not refer to
any concluded position that Mr Smith was to work to 30 April
2001. Had that agreement been reached it no doubt would
have been reflected in the letter. It clearly was not. The letter
reflects that the decision remained with Mr Smith. I am confident that the letter accurately reflects the terms of the
discussions. Mr Brandsma impressed as a person with a professional outlook. The way in which he gave his evidence is
demonstrative of a careful and considered approach. He impressed as being concerned with the need for accuracy. Where
there is conflict between the evidence of Mr Smith and Mr
Brandsma I prefer the evidence of Mr Brandsma. I find therefore that there was no concluded agreement that Mr Smith
work to 30 April 2001.
Mr Brandsma’s evidence, which I accept, is that the Respondent had anticipated that work on the new synthetic greens
would commence in or about mid-March 2001. The club’s
main carnival was scheduled for the long weekend in early
March 2001. Given Mr Smith’s lack of commitment the club
was looking at volunteers to maintain the greens during the
anticipated relatively short period between Mr Smith’s
workplace agreement coming to an end and the commencement of construction. There was accordingly no further
discussion on the issue of the date of termination.
On 20 December 2000 Mr Smith was called into the clubhouse by the President of the club and was handed a letter
(exhibit 4). The letter confirmed the previous discussions and
correspondence. It notified Mr Smith that he was being given
two month’s notice of termination and that his last working
day would be Saturday 24 February 2001. Mr Smith challenged him about the termination date and asked him about
the 30 April 2001 finishing date. Mr Taylor responded by saying that: “Its just something we have to do.” In my view nothing
turns on that. The response is equivocal and does not confirm
any agreement that Mr Smith would remain working until 30
April 2001.
Mr Smith continued to work for the Respondent until and
including 24 February 2001. Upon termination Mr Smith was
paid the following gross payments—
• Wages—3 days
$319.16
• Annual leave—35 days
$5,585.30
• Long service leave
$7,606.65
• Severance pay—8 weeks
$6,382.30
By letter dated 22 February 2001 (exhibit 5) that accompanied his termination pay the Respondent made it clear that
severance pay was still under negotiation and subject to adjustment. In that regard Mr Brandsma, on behalf of the
Respondent, during the course of his evidence conceded that
the Respondent is prepared to pay a further three week’s pay
so that the total redundancy payment reflects payment of one
week’s pay for each year of service.
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Mr Smith was unhappy with his final payment. He claims
that he should have received a greater redundancy payment.
Furthermore he complains that annual leave loading was not
paid on untaken annual leave paid out upon termination. However the mainstay of his claim centres on the fact that he did
not earn an income for the period 25 February to 30 April
2001 which he says was agreed between the parties to be
worked by him.
Subsequent to termination Mr Smith has remained unemployed notwithstanding his attempts to find employment in
the same field of work.
Following the termination of Mr Smith’s employment the
Respondent’s Chairman of the Greens together with a group
of volunteers continued to maintain the greens until such time
as work commenced on the synthetic greens. No one was paid
for those services. The services were rendered gratuitously
for the benefit of the club.
Conclusion
Mr Smith says that the termination of his employment by
the Respondent was in all the circumstances harsh, oppressive or unfair. In determining whether the termination was
harsh, oppressive or unfair I apply the dicta enunciated in Miles
and others trading as The Undercliffe Nursing Home v.
FMWU (1985) 65 WAIG 385. In that case Kennedy J. stated,
at p. 387, that the question to be investigated—
“…is not a question as to the parties’ respective legal
rights, but a question as to whether the legal right of the
employer has been exercised so harshly or oppressively
against the employee as to amount to an abuse of that
right.”
In that regard I am to assess the industrial fairness of the
decision of the employer based on the quality of the conduct
involved and an assessment of what is just and equitable upon
the substantive merits of the matter. Clearly there must not
only be substantive fairness displayed to Mr Smith but also
procedural fairness.
Given that the ground for dismissal is one based on redundancy then the burden of establishing that ground lies upon
the Respondent. Having discharged that burden it is up to Mr
Smith to discharge the burden of proving that the exercise of
the employer’s right of dismissal has been exercised harshly
or repressively against him as to amount to an abuse of that
right.
The evidence overwhelmingly dictates that Mr Smith was
terminated on account of redundancy. The club had made a
loss for the two years preceding the decision made to change
to synthetic greens. It is clear that the major cost faced by the
club at that time was the upkeep of the greens of which Mr
Smith’s wage comprised the most significant component. If
that cost were removed then the club’s financial position would
improve permitting the club to trade profitably. There was no
secret about all of that. Mr Smith knew about such moves,
which would necessarily, and inevitably result in redundancy.
He was kept informed at all times as to what was happening
in that regard. The Respondent’s conduct through its officers
was in my view nothing short of exemplary. There was no
secrecy or subterfuge. Everything was out in the open. It is
clear that Mr Smith, for obvious reasons, disagreed with the
approach taken by the club. It is also apparent that Mr Smith
believed that the club did not have the financial resources to
convert to synthetic greens. However that was a matter for the
club. As it turned out the club was able to achieve what it set
out to do. Regrettably for Mr Smith he was caught up in modern day economic pragmatism which resulted in his position
becoming redundant. There was a genuine redundancy situation in his case. He simply had to go. Furthermore, given the
club’s circumstances, there was no real prospect of redeployment.
Once the decision had been made that Mr Smith had to go
he was advised almost immediately, initially by Mr Brandsma,
and thereafter, formally by the executive committee. That was
confirmed by letter dated 9 November 2000. There was, in
that regard, compliance with sections 40 and 41 of the Minimum Conditions of Employment Act 1993. Indeed it is difficult
to imagine what else the Respondent could have done in all
the circumstances to keep Mr Smith informed of the redundancy and its effect upon him.
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In view of the fact that Mr Smith’s “job” would come to an
end and given that the parties could not agree on the date of
actual termination it was reasonable for the Respondent, in all
the circumstances, to terminate Mr Smith’s employment with
effect on 24 February 2001. It was reasonable because it was
anticipated that work on the new greens would commence in
mid-March. It was also reasonable because there was a need
to save money in order to minimise the projected loss for the
financial year. Any savings in that regard would also assist in
accumulating funds to ameliorate the shortfall for the synthetic greens project.
Mr Smith maintains that the situation that faced him at the
time of termination did not amount to a genuine redundancy
situation. It is submitted that his purported redundancy was
premature in that other “persons” ended up carrying out the
work that he did. In that regard I am referred to the definition
of “redundant” in section 40(1) of the Minimum Conditions
of Employment Act 1993 which provides—
“redundant” means being no longer required by an employer to continue doing a job because, for a reason that
is not a usual reason for change in the employer’s work
force, the employer has decided that the job will not be
done by any person.
Mr Smith argues that, given that following his termination
volunteers carried out the work that he formerly did, his job
had not in fact become redundant within the meaning of section 40(1). I respectfully disagree. In my view “person”
referred to in the definition must mean a person who is paid
for carrying out that job. No one who carried out the job after
Mr Smith’s termination was ever paid for that work. The work
carried out by the volunteers was only a stopgap measure aimed
at tiding the Respondent over and assisting it with its difficult
financial situation. Indeed the job was not “on-going”. The
paid job carried out by Mr Smith ceased to exist upon his
termination and indeed all the tasks that he formerly carried
out ended completely upon construction of the synthetic
greens.
For the reasons previously stated I find that the redundancy
was genuine as at the date of termination. The Respondent
displayed both procedural and substantive fairness throughout. The Respondent did not in the entire circumstance act in
any way, which on an objective analysis could be considered
to be harsh, oppressive or unfair.
A termination for redundancy which is not accompanied by
a reasonable redundancy payment is harsh, unjust and unfair
(see Rogers v Leighton Contractors Pty Ltd 79 WAIG 3551).
In so far as this claim relates to the failure to pay an adequate
redundancy payment it is similarly without merit. I say that
because the redundancy payment made in the light of the Respondent’s circumstances was reasonable. In any event the
Respondent was always willing to further negotiate in that
regard (see exhibit 5). It was only Mr Smith’s actions and
further demands that left that issue unresolved. In any event
the Respondent now concedes a further payment of three
week’s wages. Accordingly the total redundancy payment
made to Mr Smith equates to one week’s wages for each year
of service. That is clearly adequate having regard to the Respondent’s financial position and its ability to pay. In my view
the authorities support that such a payment is adequate. I do
not propose to say anything further in relation to this issue.
It follows from what I have said that Mr Smith is not therefore entitled to damages for unfair dismissal. Further he is not
entitled to any payment for the period 25 February to 30 April
2001 given that there was no agreement that he would be retained working during that period.
I now move to deal with the issue of annual leave loading.
The workplace agreement provides in clause 7 (12)—Annual
Leave—
“(12) For each completed year of service you are entitled
to a loading of 17 ½ % on your annual leave to be paid at
the time when annual leave is taken.” (my emphasis added)
It is axiomatic that Mr Smith did not take annual leave upon
termination. There is no legislative provision of which I am
aware which deems him to have taken his leave upon termination. Given that he did not take his leave upon termination it
is obvious upon the plain reading of clause 7(12) that he is
not entitled to annual leave loading. This very issue was
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considered by Fielding C (as he then was) in Bryant v
Hamersley Iron Pty Ltd 71 WAIG 1917 in which he said at p
1918—
“The concept of leave loading is, as Cort C. (as he then was)
stated in West Australian Branch, Australasian Meat Industry
Employees’ Union, Industrial Union of Workers, Perth v. W.A.
Meat Export Works (1975) 55 WAIG 1951 at 1952, referring
to the West Australian Branch, Australasian Meat Industry
Employees’ Union, Industrial Union of Workers, Perth v. The
Meat and Allied Trades Federation of Australia (Western Australian Division), Union of Employers, Woolworths (W.A.)
Ltd, G.J. Coles and Coy. Ltd and Others (1980) (supra), to
ensure that an employee would not be paid a lesser amount
whilst on leave than he would have earned had he remained at
work. The loading is not to be considered as a bonus for an
employee when going on leave and thus “is not applied to the
situation of pro rata payments upon termination, that situation not being one of being on leave as such” (see:
Amalgamated Metal Workers and Shipwrights Union of Western Australia v A.C. Electrical Engineering Pty Limited (1977)
57 WAIG 881 at 883).”
It is apparent that the aforementioned authority is on all
fours with this matter on this issue. Mr Smith’s claim in this
regard cannot succeed particularly in the light of the decision
in Bryant.
Result
It follows for the reasons given that Mr Smith is entitled,
given the concession made, to three week’s pay by way of
additional redundancy payment to that already made. Mr Smith
is therefore entitled to $2393.70. In view of the circumstances
the claim for interest thereon is not maintainable.
Finally the claim for the imposition of penalties cannot succeed. I am not empowered by the Workplace Agreement Act
1993 to impose penalties other than for offences committed
under that Act. It is not contended that the Respondent has
committed an offence under the Act. Such claim is misconceived and inappropriate.
G. CICCHINI,
Industrial Magistrate.

WORKPLACE AGREEMENTS—
Matters pertaining to—
2001 WAIRC 04041
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
MILLIGAN FOUNDATION HOUSING
ASSOC INC, APPLICANT
v.
LAWRENCE
ALAN
LEWIS,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
MONDAY, 29 OCTOBER 2001
FILE NO
WAG 9 OF 2001
CITATION NO. 2001 WAIRC 04041
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application
discontinued.

pursuant

to

s.7F

Ms N. White
Ms L. Richardson (as agent)

_______________________________________________________________________________

Order.
WHEREAS an application was lodged in the Commission
pursuant to section 7F of the Industrial Relations Act 1979;
AND WHEREAS a conference between the parties was
convened;
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AND WHEREAS the Commission advised the parties that
it had formed the view that this application was not properly
before the Commission for the reasons set out in the Commission’s letter to the parties dated 10 October 2001;
AND WHEREAS the Commission invited the applicant to
put submissions to the Commission on the issues raised by
the Commission at the conference within a specified period
of time;
AND WHEREAS the Commission advised the parties that
an order discontinuing this application would issue if nothing
if the applicant did not put forward any submissions within
that specified period of time;
AND WHEREAS that period of time has lapsed and the
Commission has not heard from the applicant;
AND HAVING HEARD Ms N. White on behalf of the applicant and Ms L. Richardson (as agent) on behalf of the
respondent;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979,
hereby order—
THAT the application be discontinued.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

2001 WAIRC 03985
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
IAN WORTHINGTON, APPLICANT
v.
HAMERSLEY IRON PTY LTD,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
FRIDAY, 19 OCTOBER 2001
FILE NO/S
WAG 8 OF 2000
CITATION NO. 2001 WAIRC 03985
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Order issued.
Mr A Lovell as agent
Mr G Smith of counsel and with him Mr
D Cronin of counsel

_______________________________________________________________________________

Order.
HAVING heard Mr A Lovell as agent on behalf of the applicant and Mr G Smith of counsel and with him Mr D Cronin of
counsel on behalf of the respondent the Commission, pursuant to the powers conferred on it under the Industrial Relations
Act, 1979 hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.
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UNFAIR DISMISSAL/
CONTRACTUAL
ENTITLEMENTS—
2001 WAIRC 03966
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
MICHAEL
JAMES
CLARK,
APPLICANT
v.
INDUSTRIAL GALVANIZERS WA,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
TUESDAY, 16 OCTOBER 2001
FILE NO
APPLICATION 802 OF 2001
CITATION NO. 2001 WAIRC 03966
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

6

7

Application alleging unfair dismissal
dismissed.
No appearance
Ms C. Hannington (of counsel)

_______________________________________________________________________________

1

2

3

4

5

Reasons for Decision.
The application before the Commission by Mr Clark is
that he was unfairly dismissed on 17 April 2001. This
application was listed for hearing on 16 October 2001.
As a courtesy to Mr Clark the Commission rang his home
telephone the day before the hearing to ensure that he
did not overlook the hearing scheduled for the next day.
At approximately 9:20 this morning Mr Clark rang the
Commission and stated that he was not aware that the
hearing was listed for today and he asked whether the
hearing could be adjourned. Mr Clark was advised that
he should really attend the Commission to explain what
has occurred and put his request formally. Mr Clark
indicated that he might have trouble getting into Perth
because he had to rely on public transport and the
Commission indicated that even if the hearing started late
the Commission would allow for that. Mr Clark indicated
that he would make his way into Perth.
Mr Clark rang back some 15 minutes later and indicated
that he would not be able to come into Perth. He gave no
reason for his changed position. He asked for the
respondent’s solicitor’s telephone number so that he could
call them.
When the matter came on for hearing Mr Clark did not
attend. The respondent, however, attended with counsel,
with the General Manager of the respondent and with its
witnesses. The Commission was informed that the
respondent would not agree with the request for an
adjournment and it requested that the application be
dismissed.
I will deal first with Mr Clark’s application for an
adjournment. When one party applies for an adjournment
and it is opposed by the other side, where the refusal of
an adjournment would result in serious injustice to one
party an adjournment should be granted unless in turn
this would mean a serious injustice to the other party. In
this case, if an adjournment is not granted and Mr Clark’s
claim is dismissed for want of prosecution the prejudice
he suffers is the dismissal of his claim. Mr Clark will not
be able to make a further claim because a claim of unfair
dismissal must be made within 28 days of the day the
employee’s employment terminated. That is a serious
injustice to Mr Clark.
That serious injustice then needs to be assessed against
the serious injustice occasioned to the respondent if the
adjournment is granted. The Commission was informed
that the respondent is concerned to bring this matter to a
conclusion. The respondent is experiencing some
difficulty and in the past few months has had to retrenched
further staff and has closed a factory. The issue of cost is
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a matter of concern to the respondent. It has incurred
costs in the time taken to prepare for this morning’s
hearing as well as the costs of the persons who have
attended the Commission today for the purposes of giving
evidence. If the adjournment is granted, the respondent
will have to incur some of those costs again. The
respondent submits that there may be some difficulty in
securing payment of those costs from Mr Clark.
On the basis of the submissions put to the Commission I
find that the position of the respondent is one where there
will be a serious injustice to it if the adjournment is
granted. The respondent has as great an interest as the
applicant in having this matter brought to an end and it
has devoted time and resources for that purpose which it
is ill able to afford. Those efforts are presently in vain
and they are costs which are lost to it which, on the
submission before me, is a cost it is most unlikely to be
able to recover. On balance, I am not persuaded that the
adjournment should be granted.
Further, there is some support for the submission then
made by the respondent that Mr Clark’s application should
now be dismissed. Although Mr Clark had said that he
was unaware of the hearing today, the record suggests
otherwise. The Notice of Hearing which was sent to him
on 31 July 2001 at the address contained in his Notice of
Application has not been returned to the Commission as
not received. Further, if, as Mr Clark may suggest, he
was simply unaware of this matter being listed for hearing,
it would mean that he has not enquired about the finalizing
of his application since the conference before the
Commission in June, a period of over three months. It
was not part of his query to the Commission on 6 August
2001 following up on the information to be produced to
him by the respondent after the conference. It permits a
conclusion that he had lost some interest in pursuing his
claim. Finally, I am not satisfied on the brief explanation
he gave to my Associate this morning that he was unable
to have attended the Commission even if he was late to at
least attempt to persuade the Commission himself, and
be questioned by the Commission regarding his
circumstances, regarding his request for an adjournment.
The point is made by Ms Hannington, on behalf of the
respondent, that as Mr Clark had not himself made contact
with the Commission until 9:20am, notwithstanding the
telephone call received from my Associate the night
before, supports the view that his application is not a
priority for him.
The Commission is entitled to expect an applicant to take
an active interest in matters brought to the Commission.
The number of applications brought to the Commission
and the demand for matters to be dealt with relatively
speedily provide a background why the circumstances
presented by Mr Clark this morning do not assist him.
An Order will issue that dismisses his application.
Order accordingly.

2001 WAIRC 03967
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
MICHAEL
JAMES
CLARK,
APPLICANT
v.
INDUSTRIAL GALVANIZERS WA,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
TUESDAY, 16 OCTOBER 2001
FILE NO
APPLICATION 802 OF 2001
CITATION NO. 2001 WAIRC 03967
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application alleging unfair dismissal
dismissed.
No appearance
Ms C. Hannington (of counsel)

_______________________________________________________________________________
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Order.
HAVING HEARD Ms C. Hannington (of counsel) on behalf
of the respondent and there being no appearance on behalf of
the applicant, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby
orders—
THAT the application be dismissed.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

2001 WAIRC 03780
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
STEVEN CROCKETT, APPLICANT
v.
HIRE INTELLIGENCE PTY LTD,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
WEDNESDAY, 19 SEPTEMBER 2001
FILE NO
APPLICATION 1441 OF 2000
CITATION NO. 2001 WAIRC 03780
__________________________________________________________________________

Result
Representation
Applicant
Respondent

Alleged unfair dismissal dismissed except
in relation to delay in paying redundancy
pay
Appeared on his own behalf
Ms M Saraceni (of Counsel)

__________________________________________________________________________

1

2

3

Reasons for Decision.
The applicant was employed by the respondent from 28
June 1998 until 25 August 2000. The respondent operates
a business renting computers on a short term basis which
can range from daily to annually, and through an
associated company, is a franchisor which provides
services to Hire Intelligence franchisees of which there
are a number located throughout Australia and in the
United Kingdom.
The respondent’s business in Western Australia is
undertaken by Thomas Ronald Crage as Chairman and
Managing Director; Mr Crage’s wife, Val Crage, who also
undertakes a sales role; and some 11 to 13 employees.
The applicant was initially engaged as a Technician. In
October 1998 he was appointed Technical Manager where
his responsibility was to supervise the respondent’s
technicians. In some three months or so after he was
appointed as Technical Manager, the applicant had taken
over other responsibilities within the company and, in
January 1999, he was promoted to the position of
Assistant to Managing Director. He indicated to Mr Crage
that based on his experience in New Zealand, the title
Assistant Managing Director was the equivalent of
Executive Assistant or in his words “a glorified secretary”.
Given the importance and responsibility of the position,
he thought that the title of “Manager—Special Projects”
was more appropriate and put this to Mr Crage and Mr
Crage agreed. His salary was substantially increased.
Exhibit 3 contains a memorandum to the applicant from
Mr Crage dated 8 January 1999 setting out the terms of
his promotion and the relevant parts state—
“Re: Promotion
Congratulations on a well-deserved promotion to
Manager—Special Projects.
The promotion takes effect from 25 January 1999
however the bonus commences from 1 January 1999.
Your annual base pay shall increase from $40,000
to $55,000. You will remain on the General Staff
Bonus Scheme a copy of which is attached hereto.
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Your new duties will include—
1. Co-ordinating the workload of the technicians.
2. Undertaking all company purchasing.
3. Assist with Marketing including designing advertising and marketing materials.
4. Regularly updating Rental Price Lists.
5. Being responsible for the Perth Operations
Division during periods when I work from
home or are overseas.
6. Assisting Managing Director with a varied
range of tasks as required by him.
As an example of the additional tasks you will be
asked to—
1. Update our Web Page including listing new
Franchisees.
2. Create additional Web Pages to facilitate people linking to our main page.
3. Arrange links with suppliers and customers.
4. Sell Pentium 100’s and older computers.
5. Develop a Corporate Marketing Brochure.
6. Prepare next newsletter.
7. Assist with Employment Agency Franchising.
I am sure we will work well together and look forward to your assisting me in a wide range of tasks.
Best regards
Signed
Tom R Crage
MANAGING DIRECTOR”
4 The applicant received a number of bonuses during his
employment, some relating to his personnel efforts and
some relating to the team achievements.
5 Until the beginning of 2000, one of the applicant’s main
projects had been preparation for Y2K. In early 2000,
one of his main projects was preparation in anticipation
of the Goods and Services Tax. He was also working on
co-ordinating the Operations Manual which was a
substantial document provided to franchisees as part of
the service provided to them by the franchise operation.
6 The applicant’s performance reviews gave him an overall
rating of excellent on the basis that he was performing
above and beyond the call of the role and could be
considered for promotion. He says that it was considered
that he was performing exceptionally well up until
February/March 2000 when Mr Crage offered him a trip
to London to attend a franchise conference. He says that
Mr Crage told him that it could be treated as a legitimate
business expense, that the applicant could benefit from
attending the conference and that it could be treated as a
bonus.
7 The applicant was a cheque signatory and a key holder
for the business. He says that in the months which
followed February/March 2000 he was removed as a
cheque signatory; his key was removed; his duties and
responsibilities were narrowed considerably; in May
2000, he was directed to concentrate his efforts only on
the preparation of the Operations Manual; and Mrs Crage,
in particular, directed other employees to not
communicate with him when they were seeking his advice
or assistance which they had previously done without
restriction. The applicant says that these things constituted
harassment.
8 The applicant, like other employees, was required to
provide regular fortnightly reports to the employer on
the work that he had undertaken over the past fortnight
and the work that he anticipated undertaking. The
applicant included within his document a “jobs to do”
list.
9 In May 2000, the applicant was offered a job with a salary
of $120,000.00 per annum with CDM, a competitor of
the respondent. He says that he did not accept the job
however, he advised Mr Crage of the offer of the position.
10 The applicant says that about April or perhaps May 2000,
after Mr Crage had returned from a trip to London, he
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went to see Mr Crage on the basis that he believed that
other employees were unhappy and were considering
leaving. He talked to Mr Crage about that situation.
The applicant says that in the period after May 2000,
with his work being focused purely on the Operations
Manual and with the harassment he was receiving, he
started sending emails to himself at home with brief
comments about what had taken place so that he could
keep a record of them. He says that prior to this happening,
he noted on 7 April 2000 that a memo was issued stating
that he was in joint control of the office. On 29 May 2000,
having discussed his concerns about problems with the
staff with the Managing Director, he says that his duties
were reduced.
On 1 June 2000 Mr Crage advised that Mr Veasey, the
financial accountant, would be running the office in his
absence rather than the applicant. On 25 June 2000, Mr
Crage attempted to change the applicant’s personal contact
details on the internet. The applicant had an assigned
identification number on the internet to identify him when
registering domain names. He says his name was listed
as the contact for the domains registered by the respondent
and that although he was not the owner he was listed as
the contact person. He says that in registering many of
those domains, undertaking the day to day maintenance
and in dealing with the billing for those it was appropriate
for him to be the nominated person as had been the case
previously. He says that whenever anybody attempted to
change the code for those domain names, an email was
sent to the registered email address, in these cases to
himself, to verify that the update details were correct. On
25 June 2000, he received notification that Mr Crage had
attempted to change his personal internet registration
details to show his own, Mr Crage’s, name and address
details. He says that on 26 June 2000, Mr Crage requested
his keys to the building, his explanation being that
Edward, the technical manager at the time, wanted to start
earlier and that as he, the applicant, was starting later in
the day and given that he was intending to change the
locks because he was concerned about security, he did
not want any more keys cut. He wanted Edward to have
the applicant’s keys. The applicant says that on most days
he was there before Edward.
The applicant says that on 26 June 2000, Mr Crage also
requested a copy of all proprietary software owned by
Hire Intelligence for which the applicant had
responsibility for development, including the source codes
and all related contracts. The applicant says that also on
26 June, following Mr Crage’s unsuccessful attempt to
change the applicant’s personal details on the domain
name contact details, he advised Mr Crage that he was
not able to make that change and Mr Crage requested
that he make the change himself. The applicant says that
Mr Crage had declined to provide his personal credit card
details for the ongoing payment for those domains, all
domains owned by Hire Intelligence, even though the
invoices were going to the company and the applicant
was paying them and being reimbursed by the respondent.
The applicant says that on 26 June 2000, also as normal,
he spoke to Mr Haughton who was contracted to the
respondent to develop the proprietary accounting software
used in the business. The ongoing development of this
software was one of the projects that the applicant
considered he was employed to do. He said that Mr
Haughton approached him and asked him what was going
on because Mr Crage had asked him to take all of the
Jason Business System (“JBS”) development files off the
file server and had started talking about protecting the
source code and data. The JBS system is an integrated
system which allowed management of the fleet of stock
of the franchise group and could simultaneously provide
financial information and other information to the
franchisees and to the respondent.
On 27 June 2000, Mr Crage requested that the applicant
take 5 days holiday during the first week that Mr Crage
was to be in London. The applicant declined and says
that Mr Crage asserted himself. The applicant again
indicated reservations about taking that holiday and Mr
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Crage insisted and gave him no option. The applicant
felt that if he refused to take leave then his position might
be in jeopardy, that he risked being sacked. The applicant
says that he wished to save up his leave. He says that he
had a little less than two weeks owing to him which was
not significant given that December and January were
the quietest periods of the year and it was not uncommon
for staff to take all of their leave at that time. He says that
initially Mr Crage had asked him to attend a franchise
review on the east coast for the 2 week period starting in
July and the applicant said that he was busy from 2 July
for a week with other commitments but he says that he
offered to take the 2 week trip starting the week afterwards
i.e. 9 July. Mr Crage refused and changed the trip from 2
weeks to 1 week and requested that the applicant take the
first week as a holiday.
This two week period coincided with a period Mr Crage
was going to be out of the office in London. It was the
applicant’s opinion that Mr Crage did not want him in
the office when he was away although Mr Crage had not
discussed any concerns with him. The applicant
completed a leave application form but noted his objection
to taking the leave on that leave application form.
The applicant has also given evidence of a situation where
Mrs Crage used to collect the social club money which
was a contribution that everyone made towards social
functions. On one occasion, Mrs Crage did not ask him
for his social club money.
The applicant has also given evidence of Mr and Mrs
Crage directing other employees not to communicate with
him or ask him questions.
The applicant says that he was becoming very concerned
about what was going on and he approached a solicitor
in early June 2000, and discussed the prospect of his
dismissal. He says—
“Given the fact that at all times the weekly reports
that I submitted had significant tasks yet to be completed there was never any indication given to me
and never any awareness that I would be made redundant and on discussing this with the solicitor I
said “well could he make me redundant?” and she
said “well, not if you have still got tasks to do. Not
if he has not warned you of redundancy. Not if he
has not discussed alternatives.” The applicant says
“I was aware at that stage that at no point had he
mentioned that the position was going to be made
redundant.”
The applicant’s employment was terminated on 25 August
2000. He was called into Mr Crage’s office where he was
advised that his position was to be made redundant. The
applicant was provided with a letter which set out the
details of the employer’s position as to the duties he was
performing and how they were substantially complete.
Mr Crage went through with him each of the areas where
he said that the functions had been completed or could
be absorbed into positions of other employees.
The relevant parts of this letter read—
“Re: Redundancy
Steve this is to advise you that the position of Manager Special Projects has been made redundant with
immediate effect and therefore that your employment
with Hire Intelligence ceases today. The enclosed
cheque covers your pay to date, annual leave entitlement and two weeks pay in lieu of notice.
Over time your functions as Manager Special
Projects have been completed or other employees
have absorbed the functions originally allocated to
that position. These functions included—
a. Undertaking Franchise Outlet inspections. You
went to Victoria to inspect each Franchisee’s
operation however two months after your return I still had not received reports on the
inspections and had to move you onto other
functions, so to date the reports have not been
received. This function belongs more correctly
with the Franchise Managers who will be undertaking the task in the future.
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b. You were responsible for establishing the recruitment web site (Employonline). This was
a major part of your function. The firm of programmers was unable to complete the task due
to financial difficulty and the whole project
has been scrapped at a cost (loss) to Hire Intelligence of about $300,000. This function
no longer exists.
c. Coordinating the upgrade of the JBS in Paul’s
absence. With the Y2K issues now history, the
integration of the JBS on an international basis accomplished and the GST upgrades
completed the rate at which improvements are
due to be undertaken has slowed dramatically.
It is no longer a major task (the programmer
comes in 1 day per week instead of 4 or 5. On
occasions there were more than one programmer working on the JBS during last financial
year). In any event the task belongs more correctly with our Financial Accountant and
Graham Veasey has taken over this responsibility.
d. Sorting out the mess in Bob Mitchell’s books.
This task has been completed.
e. The bulk of the work on the Operations
Manual is now complete with the remaining
parts belonging more correctly with the Franchise/Training Managers who will now be
responsible for completing the rest of the updates.
f. Disposing of the Unix boxes that were to be
used for the recruitment website. You have
attempted to dispose of them since December
1999 to no avail. I will now handle this project.
g. Negotiate the contract with Mircosoft. This
has been completed.
h. Packing boxes and bar coding more correctly
belong with the technical department and have
been allocated to our Technical Manager.
As the main reasons for your position no longer exist (Recruitment web page, JBS for Y2K and GST,
Bob Mitchell’s mess, disposal of the Unix boxes and
the Microsoft negotiations) you have been made redundant.
Enclosed please find—
1. Your final pay which includes—
a. Your pay for August up until today.
b. Two weeks pay in lieu of notice.
c. Your annual leave entitlement for 6
days.
2. Your social Club contributions of $25 cash
Please ensure that all items belonging to Hire Intelligence, its Franchisees and associated companies
are returned forthwith. Further, please delete any
information relating to the aforesaid companies/people that you have placed on any computers under
your control. This obviously excludes information
on computers belonging to Hire Intelligence, its
Franchisees and associated companies.
You are wished every success in finding a position
to your liking.
Yours sincerely
Signed
Tom R Crage
Managing Director”
(Exhibit 1)
22 Mr Crage then asked the applicant to leave forthwith and
he cleaned out his possessions and left. Soon after, on
the same day, Mr Crage sent to franchisees an email dated
that day, 25 August 2000, which stated—
“Hi Guys
This is to advise that Steve Crockett’s employment
with Hire Intelligence ceased today. Steve was employed as Manager Special Projects. Over time his
functions have been completed or other employees
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have absorbed the functions originally allocated to
that position. Steve’s functions included—
a. Undertaking Franchise Outlet inspections. He
went to Victoria to inspect each Franchisee’s
operation however two months after his return I still had not received reports on the
inspections and had to move him onto other
functions, so to date the reports have not been
received. This function belongs more correctly
with the Franchise Managers who will be undertaking the task in the future.
b. He was responsible for establishing the recruitment web site (Employonline). This was a
major part of his function. The firm of programmers was unable to complete the task due
to financial difficulty and the whole project
has been scrapped at a cost (loss) to me of
about $300,000.
c. Coordinating the upgrade of the JBS in Paul’s
absence. With the Y2K issues now history, the
integration of the JBS on an international basis accomplished and the GST upgrades
completed the rate at which improvements are
due to be undertaken has slowed dramatically
and therefore it is no longer a major task (the
programmer comes in 1 day per week instead
of 4 or 5. On occasions there were more than
one programmer working on the JBS during
the previous financial year). In any event the
task belongs more correctly with our Financial Accountant and Graham Veasey has taken
over this responsibility.
d. Sorting out the mess in Bob Mitchell’s books.
It has been discovered that he is owed over
$100,000 for rental that he has never invoiced
to one of his clients. This task has been completed.
e. He has proof read and updated the Operations
Manual. The bulk of this work is now complete with however the remaining parts
belonging more correctly with the Franchise/
Training Managers who will now be responsible for completing the remaining fine tuning.
f. Disposing of the Unix boxes that were to be
used for the recruitment website. He has been
unsuccessfully attempting to sell these boxes
since December 1999. It is not a time consuming function and I will now handle this.
g. Negotiate the contract with Microsoft. This
has been completed.
h. Packing boxes and bar coding have been two
tasks on Steve’s “to do” list for over a year.
These both more correctly belong with the
technical department and are being allocated
to our Technical Manager.
As the main reasons for his position no longer exist
(Recruitment web page, JBS for Y2K and GST, Bob
Mitchell’s mess, disposal of the Unix boxes and the
Microsoft negotiations) he has been made redundant.
I ask that you do not pass any company information
on to Steve in the event he contacts you. There are a
number of events that have occurred that suggest
there could be a significant risk to head office and
the group as a whole if information is passed on.
They are—
1. In August 1999 Steve was asked to register
domain names for us including the domain
names for employonline.
a. When
registering
the
names
employonline.net and employonline.com
he listed—
Administrative Contact and billing contact
as—
Steven
Crockett
(email)
s t e v e n c @ c r o x . c o m
<mailto:stevenc@crox.com>Crox Development
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With our postal address. (Privately addressed mail is passed on to the addressee
unopened). It raises the question why not
register stevenc@hire-intelligence.com.au
<
mailto:stevenc@hireintelligence.com.au>
c/o
Hire
Intelligence? His answer was that he had
a code from Pair.com that belonged to him
for the past 5 years. When asked why he
did not obtain a new code relating to Hire
Intelligence his answer was “The name is
registered as being owned by Hire Intelligence”. When I said that it was easy for
him to get a new code he admitted that
this was correct. When I then again asked
why he did not get a new code and have
the contact and administrator as Hire Intelligence with his office email address
instead of using his company’s name and
his private email address he said “I just
did not”. This still does not get over the
issue that all renewal notices go to his private email address instead of his email
address at Hire Intelligence. It also does
not get over the issue that his company is
listed as the administrator and it is only
the administrator who is able to effect
change. If the employonline web site had
been as successful as anticipated at the
time of registration the domain name
would have had a multi-million dollar
value.
b. The Hire Intelligence name carries a substantial value. The domain names
“hire-intelligence.com.au”
and
“computerrentals.com.au” both had the
contact as Steven Crockett and listed his
home address.
c. The domain names “hire-intelligence.net”,
“hireintelligence.net” and hireit.com all
listed his personal email address
stevenc@crox.com<mailto:stevenc@crox.com
> and his company, Crox Development, as
all or some of Administrative contact, Technical contact, Zone contact and billing
contact. This does not suggest intended
wrong doing by Steve but shows that it was
set up in a manner that could facilitate
wrong doing whether it was intended or
not. In other words a lack of corporate care
was evident. His intent is unknown. This
problem has now been rectified with all
domains listing me as the administrator.
2. Steve Crockett has been responsible for all our
security issues to date. I recently organized to
have an independent security audit undertaken
of our entire system. It was conducted by an
outside organisation, which specializes in this
type of work. Overall their report is 23 pages
long however below are some of its findings
and recommendations—
a. Steve had been requested by me to register
5 employonline domain names. However
the consultants have advised that they discovered a further 12 employonline names
were registered (not by us and not on our
behalf) in key countries not covered by us.
The registrations appear to have taken place
during the same month that ours took place
and through the same domain registration
company. If our recruitment web site had
been as successful as we anticipated at the
time, each of those additional registrations
would have had a value running into hundreds of thousands of dollars. So far we
have been unable to determine who has
registered the additional 12 domain names.
On checking on a different domain name
seller’s site these 12 names are shown as
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being available. The security consultants
say this is because they are a dormant listing with Pair.
Steve had been asked to register
computerrentals.com.au. The report advises that the registered address is our
address however his name, home address
and
personal
email
(stevenc@CROX.COM) are down as the
contact details. The code he has for this
registration is from Aunic and is different
to the one he has from Pair.com.
Steve had been asked to register hireintelligence.com.au. The report advises that
we are the registered owner of the domain
and the registered address is our address
however his name, home address and personal email (stevenc@CROX.COM) are
down as the contact details. The code he
has for this registration is from Aunic and
is different to the one he has from Pair.com.
With respect to the domain name “hireintelligence.net” The Administrative
Contact, Technical contact, Zone contact
and billing contact has been listed as Steven
Crockett (email) stevenc@crox.
com<mailto:stevenc@crox.com of Crox
Development with our postal address.
With respect to the domain name
“hireintelligence.net” and “hireit.com” the
Administrative Contact and billing contact
has been listed as Steven Crockett (email)
stevenc@crox.com<mailto:stevenc@crox.com>of
Crox Development with our postal address.
The Security Consultants’ recommendation is that “All DNS registrations should
have as their contact the correct mailing
contact and address. Also the email should
be directed to the person within the organisation responsible for DNS changes (not a
personal email address).
Recommendation: The security to the ftp
site allows anonymous access to files on
this server. It is not understood why this
directory is available to anonymous users.
Recommendation: Several steps can be
taken to prevent access in order to restrict
remote access into the Hire Intelligence
LAN. They have discovered that two exemployees, namely Don Lombardi (now
working for a competitor) and Chris Els
have remote “Dial in Access” as does Steve
Crockett. They have strongly recommended that dial in access to the Hire
Intelligence LAN be revoked. Since
MrPrint acts as a RAS server and a firewall
they strongly recommended that it not be
configured as a Windows NT Domain Controller.
Recommendation: As Hire Intelligence
does not publish information on internal
servers for Internet access it is imperative
that the following services be stopped and
configured to a manual start mode: www
service; ftp service and gopher
service....and anonymous access should be
denied.
Recommendation: Access to the Hire Intelligence LAN could be compromised.
This server should not be a BDC but a
member server and have the www, ftp and
gopher services stopped.
The above provides a summary of some of
their recommendations. Full disclosure of
their recommendations has not been given.
The above does however assist in alerting
Franchisees to areas of concern that they
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may need to address, depending on the size
of their operation.
3. I came into work on a Sunday during June
only to find Steve working. He had brought
in 2 computers that he said belong to a friend.
One computer was linked to one of our computers in the tech room. The other computer
was in the general office. When asked what
he was doing he advised that he was transferring information from the one computer of his
friend to the other and needed to bring them
in to do the transfer over our network. My
permission to do this had not been sought. It
raises the questions “Was it really necessary
to bring the computers to work to transfer data
given Steve’s level of technical expertise and
if it was why was permission not sought?”
Steve lives a significant distance from work.
4. Steve has asked directly for a promotion and
pay rise on several occasions this year notwithstanding his pay having risen by more
than 50% in less than two years (not counting
the many bonuses he has since received which
push the percentage up by an even greater
amount) and notwithstanding being told previously and again on each occasion that Paul
Cresp’s position was being kept open for him
and that performance and salary reviews take
place in July/August and not on an ad hoc
basis. In May, after having had his requests
for promotions rejected on previous occasions,
he came to me and said “I intend resigning, I
am not resigning now but thought I would let
you know that it is my intention to resign and
virtually all the rest of the staff are about to
resign.” He went on to say that he had received
an offer of $120,000 per annum from one of
our competitors. A few days later he came into
my office again and said he did not intend resigning but wanted a pay rise and promotion
immediately. His willingness to work for a
competitor (notwithstanding this being in
breach of his employment contract) is yet another reason why information should not be
provided to Steve under any circumstances.
5. On being advised that he has been made redundant he advised that he believes the
redundancy does not apply, that I have
breached the terms of his contract of employment and that he is therefore free to work for
a competitor.
Best regards
Tom R Crage”
(Exhibit 31)
23 The applicant claims that he was harshly, oppressively
and unfairly dismissed from his position. He denies his
position was made redundant. He says there were tasks
he had been asked to work on which were not finished,
jobs included in his job description were incomplete and
there was still other work to be done. He says that he was
replaced in that position by another person. He also says
that the proper procedure was not followed, salary
increases were unfairly withheld and without proper
reason, and he also claims denied contractual benefits.
The applicant says that in the six months or so prior to
the termination of his employment, he was subjected to
harassment by his employer.
24 The respondent takes quite a different view of the
situation, particularly about the work available and
required to be done by the applicant. Mr Crage has given
evidence that the applicant was answerable and reported
directly to him. Bonuses were paid to the applicant on
the basis of his performance and the performance of the
team. Goodwill bonuses were made purely at his
discretion. He says that bi-weekly reports were provided
to him by the applicant. He says that employees want to
be seen in the best light and they often include within the
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list of things to do, tasks which they believe might be
seen by the employer as them showing initiative. That
does not mean that the employer has approved of them
undertaking those tasks and at all times, the applicant’s
priorities and work were directed by him, not by the
applicant.
The applicant worked on a number of projects.
Employonline was a world wide recruitment service to
be established by the respondent. The applicant was to
be instrumental in the development of the content of the
website. This project was being considered in early to
mid 1999 when Mr Crage asked the applicant to
commence reporting on the progress of this matter.
However, the company dealing with the matter got into
financial difficulty so development of the project ceased
in December 1999.
The applicant was asked to sell a number of Unix boxes
which are large computer boxes associated with
recruitment information. There were two of them valued
at approximately $350,000.00 and the applicant
commenced trying to sell them in 1999. By May/June
2000, he had not been successful in selling them. At that
point Mr Crage told him to focus only on doing the
Operations Manual. At the time of hearing, the Unix boxes
were still on the respondent’s premises and had not been
sold.
In December 1999, the applicant negotiated contracts with
Microsoft to rent particular programmes and there was
very little if anything which needed doing in respect of
those.
In respect of one of the franchisees, Norwood, its accounts
required some work and the applicant reported in respect
of this. However, this project was finished by around May
2000.
As to the Operations Manual, initially in his evidence the
applicant intimated that he was responsible for the
preparation of the whole document however, it is clear
from the evidence that the applicant was responsible for
preparing some of the Manual, albeit a significant
proportion, and he was to review the work of others in
preparing sections of the Manual. He was also to proof
read some of the work that Mr Crage had done and Mr
Crage was to proof read his work. Mr Crage says that in
September 1999, it had come to his attention that there
were a number of spelling and grammatical errors within
the Manual and there were chapters lacking. He asked a
number of people to prepare various chapters and to do
corrections. The applicant was to review their work and
to make sure there was a smooth flow of the whole of the
Manual. Initially this was intended to be completed by
the end of December 1999, ready for issuing in January
2000 and ready for a training course for new franchisees.
It was not ready in January 2000.
Mr Crage notes that in mid January 2000, the applicant’s
fortnightly report indicated that it would be complete in
mid February; in February, he reported that it would be
complete by mid March; in March he reported that it
would not be complete until 30 May. In January 2000, he
had said that it would take 81 hours to complete; by March
this had increased to 154 hours. By early May 2000, he
forecast that a completion date of 30 July would be likely
and his fortnightly report of 19 May 2000 said that it
would take until 30 September. By this point, Mr Crage
was becoming alarmed that the anticipated completion
date had stretched monthly from December to September.
Mr Crage says that on 25 May 2000, he called the
applicant into his office and directed him to work
exclusively on the Operations Manual and to finish it by
30 June. On the basis that the applicant said that it would
require 154 hours to complete, working at 40 hours per
week, the period 25 May to 30 June could allow
completion by that date. The respondent says that it was
important that it be completed by 30 June to provide the
franchisees with the documentation to allow consistent
operation through the franchise operations as part of the
service promised to them. It was virtually complete by
the 25 August 2000.
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32 The applicant had sought some relief from what he saw
as the boring Operations Manual work and so at his own
request, he was given the opportunity to undertake some
franchise inspections in the eastern states. This was not
normally a duty which would have been undertaken by
him. However, these were provided as an opportunity for
him to do something different.
33 Mr Cresp, the franchise controller had been working on
the JBS and had been sent to the United Kingdom in
August 1999 as Acting Manager Franchising. Mr Cresp
had formerly owned the business which he sold to Mr
Crage and Mr Cresp then became an employee. Mr Crage
said that he had promised Mr Cresp that he could return
in November 2000 to his position in Perth. He said that
Mr Cresp had done all the development work on the JBS
from June 1996 to July 1999. The JBS was “his baby”,
and on his return, that project would be returned to him.
The applicant took over responsibility for it only in his
absence.
34 Mr Crage says that with the introduction of the Goods
and Services Tax imminent, and the financial controller
having no computer programming knowledge, it was
given to the applicant to direct how to integrate that
programme. The Y2K project had to be complete by 31
December 1999 and the Goods and Services Tax project
had to be complete by 30 June 2000. Beyond that time
the applicant had no involvement with the JBS. Mr Veasey
had responsibility for developing the depreciation
schedule associated with the JBS.
35 Mr Crage says that when his wife accompanied him to
the United Kingdom, which occurred for two weeks, four
times a year, Mr Morgan took charge of sales. If Mr
Morgan was on the phone, the applicant was to take sales
calls. The applicant’s involvement in that ought to have
been minimal because Mr Crage was away during quiet
times of the year.
36 In respect of the advertising role which the applicant
performed, Mr Crage says that this was the role of the
Manager, Special Projects and the applicant did a very
good job in creating advertisements for the print media.
These were stored on his computer and he had a
significant data base of advertisements for the company
to use. As time went by his involvement in updating that
data base decreased because of the work already put into
it.
37 Mr Crage says that website maintenance done by the
applicant up to 25 May 2000, constituted 2 to 3 percent
of his time.
38 As to a bar coding or “e tag” system, Mr Crage considered
introducing such a system but when he obtained the details
he believed the e tag system was not suitable to the
company’s needs and no further systems were considered
at that time.
39 As to the design of boxes, he says that the applicant had
reported on this on a regular basis but the original work
had been done in London and the function was transferred
to the Technical Manager and it would take him only two
hours to obtain the details from London for any work in
that regard, if and when necessary.
40 Mr Crage produced a schedule (Exhibit 57) from the
regular reports provided to him by the applicant and he
says that this demonstrates that the projects undertaken
by the applicant were complete apart from the Operations
Manual, and a few other minor matters. The applicant
had no duties in purchasing advertisements.
41 Mr Crage says that as of May 2000, he had directed the
applicant to work almost exclusively on the Operations
Manual. In June 2000, the applicant performed 2 days
on the JBS and 18 days on the Operations Manual. In
July, he worked 1 day on the JBS, 6 days on franchise
inspections, 9 days on the Operations Manual and took 5
days leave. He says that by August 2000, 93.3 per cent of
the work previously done by the applicant over the past
12 months no longer existed, leaving 6.7 per cent of the
applicant’s duties. The purchasing was done by his wife
for a number of years but purchasing diminished with
the downturn in the business. One or two other staff
members did minor purchasing.
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42 Therefore, Mr Crage says that this lack of work required
of the applicant constituted a genuine redundancy. As to
other matters raised by the applicant he made the
following comments. Mr Crage says that he saw the
United Kingdom operation as being a gateway to Europe
and North America and needed to find someone to replace
Mr Cresp in London upon Mr Cresp’s return to Perth. He
says that in April 2000 he offered this position to the
applicant although the applicant denies that the position
was actually offered to him. Mr Crage says that the
applicant indicated to him that he was not interested in
the position because he had recently purchased a home
in Perth. Mr Crage says that he tried to persuade the
applicant that this would be a highly beneficial position
but the applicant did not change his mind.
43 Mr Crage says that after the applicant came to see him
when he returned from London in April 2000, the
applicant told him that most of the staff was considering
resigning and that he was also, but that he would not do
so at that point. Mr Crage says that the applicant told him
that if he could convince Mr Cresp to remain in the United
Kingdom and the applicant took up Mr Cresp’s position
in Perth, then the applicant would manage the staff and
ensure harmony. Mr Crage said that he had promised Mr
Cresp the position to return to and he would not go back
on his word. He says that he spoke to the staff and asked
them if there was any discontent and none was reported.
He did not know if the applicant was stirring the others
up or if he was simply trying, through office politics, to
improve his own position. In any event, he took no further
action because if either of those possibilities was true, it
had not benefited the applicant.
44 On 25 May 2000, Mr Crage called the applicant in to
discuss the completion of the Operations Manual and he
told him that he wanted him to work exclusively on that
and finish it by the 30 June. He told him that he was not
happy about the situation.
45 Mr Crage says that on 29 May 2000, the applicant came
to him and said that he had been offered employment
with CDM a direct competitor, he said that he had not
taken the position because it was not what he wanted but
that he was not happy to do just the Operations Manual—
it was boring. He said that the applicant made another
play for Mr Cresp’s job. He told him that he was keeping
Mr Cresp’s position open for him as he promised that it
would be available. The applicant told him that he was
quite happy to work for the competitor if there was no
advancement for him. He told Mr Crage that the job at
CDM was $120,000.00 per annum and in the sales area.
Mr Crage felt that the applicant was not worth
$120,000.00 per annum and was surprised at such an offer
being made. He felt that the applicant was using such a
figure to advance his own position in respect of Mr Cresp’s
position but he had seen no offer made to the applicant.
46 Mr Crage was sure these two discussions occurred in the
sequence described, being 25 May followed by 29 May.
47 The Operations Manual was not completed by June
however, certain sections of it were issued in June and
certain sections in July.
48 In June 2000, as a result of the applicant saying that he
was willing to work for competitors, and as two
employees had already done so, Mr Crage decided that
he ought to have a security audit done on his business.
Comtech was recommended to undertake this. On 23 June
2000, Mr Crage received the audit report from Comtech.
It highlighted a number of significant concerns and made
recommendations. One of those matters was that the
applicant had registered “employonline” and “hire
intelligence” domain names using his personal email
address and his personal home address as contact details.
The risk to the respondent was, whether or not the
applicant left the respondent’s employ, if a notice of
renewal was sent to the applicant as the contact person
either by email or in the post and the applicant did not
bring those expiry notices to the respondent’s attention,
it could not re-register those names. The applicant could
do so on their expiry and that would be perfectly legal.
He said that he did not believe the applicant had any ill
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intent in that regard but he believed that it was a major
security issue and involved risk to the franchisees and to
his own livelihood. Accordingly, on 25 June 2000 Mr
Crage attempted to change the registrations himself. He
said that he is nowhere near as computer literate as the
applicant. He tried to change the code to his own name
and was unsuccessful. A message was automatically sent
to the existing nominee, the applicant, advising that
someone had sought to make a change. The applicant
came to him and advised him that he knew that he was
trying to make the changes. He asked the applicant why
the applicant had registered the names with his own
contact details and the applicant said that he had had the
code he had used for a number of years. When he was
asked why he had not changed them for the purposes of
these company details, and why he had used his own home
address, the applicant said he just did. He was directed to
change them. This direction was given in the presence of
Mr Veasey. Mr Crage did not issue the applicant with any
warning because he did not believe there was any ill intent
on the applicant’s part but that he believed the applicant’s
action had simply been cavalier.
In respect of the annual leave that the applicant took in
June 2000, Mr Crage says this occurred when the
applicant had indicated that he was interested in doing
franchising inspections because the Operations Manual
work was boring. When Mr Crage suggested he do them
at a particular time, the applicant said he had visitors in
the first week of July and it was not convenient. Mr Crage
suggested that he take a week’s leave to be with his visitors
and then go to the eastern states to undertake the reviews,
which he did. The applicant and he were absent for 2
weeks over the same period of time.
The company has an email policy that there are to be no
personal emails of an adverse nature on their systems.
Employees were warned that Mr Crage would be
reviewing their emails from time to time. The policy
provided that there was to be no discrimination and no
pornography. He asked all employees to notify him of
the passwords to access their systems and all replied with
their passwords except the applicant who said that if Mr
Crage had the administrator password he could access
them and also that if he ever wanted to gain access to his
emails, the applicant would allow him to do this.
When Mr Crage returned from London after his July visit
he noted predictions in newspapers of a downturn and a
slow down in the economy. He also noted a downturn in
the company’s income of some $33,000.00 in one month.
He could see the trend worsening and, in August 2000, it
did so. By mid August, he advised the franchisees of the
downturn and encouraged them to take action to increase
their turnover and reduce their costs. He says that the
downturn continued through to January 2001. In any event
in August 2000, he decided that it was necessary to reduce
costs and tighten his belt. He examined the work being
done by the applicant and noted that the projects for which
the applicant was responsible were complete or
substantially complete. He could not afford to continue
with the applicant‘s employment although his skills in
computers were excellent and the amount of work he had
performed was satisfactory. He had hoped to retain the
position but needed to reduce costs and there were no
new projects that he wanted to undertake. He felt that he
could not transfer other employees’ duties to the applicant
to keep the applicant employed, and he did not feel that
that was fair. There were no other positions to consider
except the United Kingdom position which the applicant
had already rejected. The applicant’s departure would lead
to a reduction in the number of staff. There was to be no
replacement of that position. A number of small duties
were to be reallocated. Clayton Moulynox was to be
allocated the website update, and all purchasing had been
done by Mrs Crage.
Mr Crage said that the decision was made in mid August
2000. He did not notify the applicant straight away
because of his concerns regarding security which arose
from the security audit. He says that the applicant was
very competent, he had boasted that he could break any
password and get into any computer system and because
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the applicant had used his own personal email and home
address for company domain names, he could not let his
personal view of the applicant effect his business decision.
He believed that that if he had given the applicant notice
of the dismissal and allowed the applicant to continue to
work, because of the applicant’s level of competence and
because of recent history, there was a risk to the business.
Mr Crage says that with the benefit of hindsight, and based
on the evidence he had heard, that the applicant had hidden
certain information from him, and he had cause to be
cautious about security.
Mr Crage says that, accordingly, at 4.00pm on 25 August
2000, he notified the applicant of his decision. He read
to him those issues contained within Exhibit 1 and
explained each item to him and asked for his comment.
Mr Crage says that the applicant said in response “I’ve
expected this, I have taken legal advice and you have
done this unfairly. My solicitors are prepared to deal with
this matter without fee”, and the applicant suggested to
him that he make a substantial payment to him and advised
Mr Crage that he intended working for a competitor. On
this basis the applicant was given a copy of the letter and
asked to get his things and leave the premises. Mr Crage
says that he tried to take a gentle approach with the
applicant but he received a surprisingly aggressive
response. He says that he tried to keep the situation under
control and that there was no yelling or screaming, it was
not in his nature to do so.
Some 10 to 15 minutes later at 5.00pm, Mr Crage met
with staff to advise them of the applicant’s termination
of employment.
Mr Crage advised the staff that the applicant had been
made redundant and read to them the details of the duties
which had already been resolved. He then notified
franchisees including alerting them to security issues
which they ought to note. He said in that email that he
did not believe that the applicant had ill intent but he
could not ignore that risk existed.
Upon termination the applicant was paid 2 weeks pay in
lieu of notice, 6 days leave accrual and $25.00 cash was
paid to him in respect of social club money.
Some 6 months later, after receiving legal advice, the
respondent paid to the applicant 2 weeks pay for each
year of service or part thereof as a redundancy payment.
Mr Crage cited a number of circumstances where he
believed the applicant had been treated fairly or more
than fairly. He had recognised the applicant’s work and
his efforts. He says that when the applicant complained
of working in the general office he was moved into the
office with Mr Veasey albeit that Mr Veasey’s salary range
commenced where the applicant’s salary range finished
i.e. Mr Veasey was more senior in the management
structure.
As to the allegation of harassment, Mr Crage says that
the applicant’s key was removed and given to another
person so that a key holder would be present while the
applicant was over east as Mr Veasey was away and Mr
and Mrs Crage were in London. The applicant was
removed as a signatory from the cheque account in similar
circumstances where only one signatory was left in the
office and so an additional signatory was needed.
In summary, Mr Crage says that the reason for termination
was the economic slow down and that he could not carry
a person whose position did not need to be performed.
Mr Crage says that from January to July 2000, the
applicant was not given a performance review but if he
had been, his rating would have been “satisfactory” rather
than “excellent” because he had not completed the
Operations Manual. His previous salary reviews had been
“excellent” because he was working beyond expectations.
He had ceased working the additional hours previously
worked and his hours had dropped from about February
or March 2000 and this was confirmed in his fortnightly
reports. There were no more additional hours being
worked.
Mr Crage referred to the applicant’s “to do list” as a “wish
list”. He says that it is for the employer to determine what
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work needs to be done. He had decided that he did not
want further projects done, that the key projects which
the applicant had been engaged on such as the Y2K, the
Goods and Services Tax, the Operations Manual and the
JBS were complete to the stage where very little work
was required of the applicant. It was for Mr Crage as the
employer to determine what work should be done in the
future, what projects were appropriate, it was not for the
employees to make those decisions.
Mr Crage acknowledges that the London job was not
offered to the applicant after it was decided to terminate
the applicant’s employment.
Apart from the evidence of the applicant and Mr Crage,
the Commission heard evidence from Mervyn Jayaseela,
a Minister in the Christian Life Centre Church of which
the applicant is a member. He described himself as a
mentor, friend and support to the applicant whom he has
known for three and a half years. He gave evidence as to
the applicant’s participation in and work involvement in
the church. He gave evidence also of the applicant coming
to him in the first half of 2000, disturbed and concerned
about certain things happening in the workplace. His
evidence does no more than confirm that the applicant
conveyed to Mr Jayaseela his concerns and views about
what was occurring in the workplace and the witness was
not able to attest to the facts of those situations. However,
under cross examination he said that he did not believe
that the applicant would under any circumstances steal
documents but was not aware that the applicant had in
fact taken documents from the respondent’s business.
There was also evidence from Andrew McKenzie, a
computer technician employed by the respondent for
approximately 22 months and who left that employment
at the end of the financial year 2001. He said that for
approximately 18 months he had been looking for work
to enable him to resign. He said that once the applicant
was put into a separate office and “we” were told not to
seek help from him there was a marked difference in the
treatment of the applicant from his perception. He had
the distinct feeling, the impression, that the employees in
the technical department were not trusted, things were
locked up. He gave evidence that very few people had
the insight or the information the applicant did of the
business. He had been out of the office when the applicant
had been removed from his position and found out from
other employees. There was a lot of confusion about the
situation. He said later in the day, Mr Crage gathered
everyone together and handed out a notice to them
indicating why he believed there was a valid reason to
terminate the applicant’s employment, and advising
employees not to communicate with the applicant. He
said that several reasons were given for the termination,
being or including reference to the domain names, that
the job no longer needed to be done and other matters.
He has also given evidence that a few of his fellow
employees and he were “shell shocked” and had a
discussion in the car park where they speculated about
the circumstances of the termination and expressed their
opinions about the matter being poorly handled and that
the applicant was not given a chance to say goodbye or
rebut any accusations made. He says that it was not until
very recently that Mr Crage discussed a down turn in the
business. He gave evidence that from his observation the
applicant was dedicated, trustworthy, worked long hours,
was helpful and knowledgeable. He also says that Mr
Crage knows how to run the business effectively and is
fairly dominant. His reason for leaving was that he wanted
to look for a firm that would appreciate his talents. Mr
McKenzie said that he did not know if the work the
applicant was doing was important, he was not in the
office at the time the applicant’s employment terminated,
he is not privy to company financial records, and he says
that Mr Crage never yelled at him.
The test to be applied to claims of harsh, oppressive or
unfair dismissal requires consideration of whether the
employer has so harshly exercised its lawful right to
dismiss in such a way as to warrant the intervention of
the Commission. It requires that there be a “fair go all
round” Undercliffe Nursing Home v The Federated
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Miscellaneous Workers Union of Australia, Hospital,
Service and Miscellaneous, WA Branch (1985) 65 WAIG
385. Such a consideration is not to be made “only from
the viewpoint of the employee”. (Sangwin v Imogen Pty
Ltd t/a Carlton Custom Upholstery (1996) 40 AILR 3—
388). The applicant bears the onus of proving, on the
balance of probabilities that he has been denied “a fair
go all round”.
As the applicant alleges that the dismissal was not a
genuine redundancy, one needs to consider what
constitutes redundancy. In Gromark Packing v FMWU
(1993) 73 WAIG 220, His Honour Franklyn J. referred
to definitions of redundancy which hold that it was “when
the job is abolished”. He went on to note that this
described “one set of circumstances which could establish
redundancy” but was not the ultimate definition. He went
on to refer to a reduction in the workforce “because there
was labour in excess of that reasonably required to
perform the work available to the employer. That reveals
a situation of redundancy, leaving for decision the
selection of specific workers for termination of their
employment.”
I have considered all of the evidence and submissions in
this matter. I have observed the witnesses as they gave
their evidence. Having observed the applicant as he gave
his evidence and as he presented his case, and noting the
manner in which the applicant presented his case, I am
satisfied that he is diligent in the extreme, and has a very
strong sense of the rightness of his views, perceptions
and conclusions. It was clear both from the way in which
the applicant gave his evidence and his evidence per se
as to his pursuit of opportunities for himself, that the
applicant is very ambitious. He was very assertive in
pursuing his own interests during his time with the
respondent, was far from reticent in seeking changes to
his title, to his duties, to the arrangements for his leave
and all other matters including salary. I conclude that the
applicant has exaggerated some of the incidents and issues
to enhance his case.
I also note that the applicant sought to cast Mr Crage in a
poor light on the basis of Mr Crage allegedly taking or
threatening action against those who might cause harm
to the business. He does not appear to understand that by
making his claims against the respondent, he has forced
the respondent into a position of defending itself. He does
not appear to understand that in making his claim, he is
doing no more nor less against the respondent than the
respondent is purported to have done in respect of other
persons or parties with whom the respondent has or may
have had business dealings.
The applicant also does not appear to recognise that in
taking the actions which he did, particularly over the last
months of employment, to take from his employer
documents which he was not entitled to take and in
particular his decision to have domain names registered
using his personal email and home addresses as contact
details, shows a certain naivety, or alternatively, some ill
intent towards the respondent. It would hardly be
surprising that an employer might act with extreme
caution upon discovering that an employee with
considerable computer expertise had his personal contact
details registered in respect of domain names which have
a significant impact on the respondent’s business and that
the respondent should act in a manner to ensure that its
business is not adversely affected.
As to Mr Crage, I found him to be a most credible witness
whose recollection of detail was very impressive. I am
sure that he is an astute businessman, and as an employer
may be seen as somewhat firm. However, his firmness
did not in any way intimidate the applicant or temper his
assertiveness in pursuit of his own interests. Accordingly,
where there is conflict in the evidence, I prefer the
evidence of Mr Crage.
Having considered all of the evidence in this matter, I
make the following findings. From 8 January 1999, the
applicant was promoted to the position of Manager—
Special Projects. The letter setting out his promotion listed
duties which included examples of jobs to be done. It is
clear from the analysis of Exhibit 57, which I accept to
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be correct within a 10 per cent margin for error, that since
September 1999 until the termination of his employment,
a period of 12 months, the applicant’s duties largely
revolved around particular projects. Between September
and December 1999, a substantial but diminishing period
of time was spent on the employonline project. This
ceased in December 1999. The JBS also took a significant
period of time each month up until May 2000. From May
2000, it reduced from the approximately 7 days per month
to 2 days, 1 day and .5 of a day during June, July and
August 2000 respectively. The hiring of computers took
only .5 of a day per month for each of 3 months in the
preceding 12 months. The Operations Manual took 2 days
in September 1999, no days in October, 1 day in
November, 2 days in December 1999, 5 days in February
2000, 10 days in March, 6 days in April, 12 days in May,
16 days in June, 9 days in July and 18 days in August
2000. When Mr Crage became concerned at the increasing
amount of time which this would require to complete, he
was entitled to direct the applicant to direct his attentions
to finalising the Operations Manual, which ought to have
been completed in December 1999, to being substantially
complete by 30 June 2000. By the time the applicant’s
employment terminated the great bulk of this work was
done and there was no substantial work on the Operations
Manual required.
As to franchise outlet inspections, these were not a
significant part of the applicant’s duties and were only
performed on an ad hoc basis.
The disposal of Unix boxes was a task which was to
require some time but the applicant was unsuccessful in
that and the respondent no longer required that work to
be given any priority at the time of termination.
The Microsoft contract was completed by the end of
December 1999 and required very little if any further
maintenance work.
The preparation of advertisements, price list updates and
purchasing were things the applicant attended to on an
ad hoc basis.
It is clear then, that the substantial projects undertaken
by the applicant were, if not entirely complete,
substantially complete by the time the applicant’s
employment terminated.
An employer is entitled to determine what work it wishes
to have done. Merely because the respondent asked the
applicant, and any employees for that matter, to put
forward suggestions of work that might be useful, it is
not for the employees to determine what work will or
will not be done. That is a matter for a business decision
and within the complete authority of the employer. There
is no obligation on an employer to create further work
for an employee when the work for which he or she is
engaged is complete. Furthermore, there is no obligation
on an employer to maintain an employee in employment
by providing him or her with work which would otherwise
have been performed by other employees. These general
principles apply to the applicant particularly in a role
which relied on special projects.
Accordingly, although the applicant says that there were
many jobs left which he could have performed, as
someone whose substantial work involved projects, when
projects were no longer required to be done then there is
no work of any substance for him. The work he performed,
in addition to those projects, could easily have been
reallocated to others within the organisation and this was
within the discretion of the respondent. Accordingly, I
am satisfied that the termination of the applicant’s
employment can properly be described as being a genuine
redundancy as described in Gromark v FMWU (supra). I
am satisfied, too, that the respondent was entitled to act
to reduce its costs in the economic climate it faced.
I am satisfied that there was a slow down in the
respondent’s business and Mr Crage correctly and
appropriately predicted it and made a necessary decision.
There is no evidence that the applicant has been replaced
and no evidence that the jobs which he was performing
at the time of termination, apart from some minor
on-going day-to-day matters which have been allocated
to other persons, are still required. Although it was initially
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suggested by the applicant that Paul Cresp was returning
from the UK to fill the applicant’s position, it is clear that
this was not so.
Having said that, though, I can understand that the
applicant may have had a view that the respondent could
have found other work for him if it had chosen and that
there was some question about the applicant’s
trustworthiness. I must say that had the respondent had
any concerns about the applicant’s trustworthiness in the
circumstances leading up to the termination of
employment it would have been quite understandable
given the applicant’s conduct in respect of the contact
details regarding domain name registrations, the
applicant’s conduct in taking documents from the
respondent’s business which he had no right to take, the
respondent’s concerns about the applicant’s attitude
towards his own ability to manipulate computer usage
for his own benefit and the applicant’s stated intention to
work for a competitor if necessary. If those concerns had
been in the back of Mr Crage’s mind, although there is
no evidence to demonstrate that they formed any part of
the respondent’s decision making as to the applicant’s
termination, then I could well understand why that would
be so.
However, this goes to explain why the respondent chose
to handle the termination in the manner in which it did.
There was no warning given to the applicant, and given
his expertise with computers and his conduct in the past,
it is understandable that the respondent would not allow
such an employee to remain on the premises, and have
access to the company’s records and computers during
any notice period.
I am satisfied that in explaining to the applicant the basis
of the termination that Mr Crage provided the applicant
with genuine and good reason for the termination of
employment.
As to whether, in the last few months of the applicant’s
employment, the respondent undertook harassment
against him, I am satisfied that the respondent had good
reason, in the circumstances of the time frames being
predicted for the Operations Manual to be completed
continuing to extend and increase, to direct the applicant
to make it the sole focus of his work, subject to finalising
a number of other matters. I do not see this as constituting
any sort of harassment against him. Further, one can
reasonably understand that an employee such as the
applicant who in accordance with his own evidence was
constantly being sought out by other employees for advice
and assistance should be placed in a situation where those
other employees should be discouraged from going to
him and interrupting the work he was directed to focus
on. Therefore, if there was any direction given to
employees or any discouragement of employees from
seeking the applicant’s advice or assistance, then this was
understandable in the circumstances of the delays and
the time frames expanding for the completion of the
Operations Manual.
In the circumstances of the respondent’s security audit,
taken together with issues of availability of staff, it is not
surprising that changes were made to cheque signatories
and to key holders. These operational considerations were
significant to the respondent and cannot constitute
harassment of the applicant albeit the applicant might see
them as diminishing his status.
There are a couple of matters which might, taken in
different circumstances, constitute some unfairness to the
applicant. As to the communications by Mr Crage to
members of staff and the franchisees after the applicant’s
termination of employment, I have examined in particular
the email to franchisees to ascertain whether this
constituted some sort of damage to the applicant, which
might constitute unfairness in the dismissal. It is clear
that in the circumstances of the applicant having a certain
degree of contact with franchisees that Mr Crage was
entitled to communicate with those franchisees the
circumstances under which the applicant’s employment
terminated. It is possible, subject upon one’s intent, to
read into some of the description of functions performed
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by the applicant and which were then concluded some
criticism of the applicant’s performance. However, read
objectively, such is not the case. As to Mr Crage’s request
that the franchisees “not pass any company information
onto Steve in the event that he contacts you,” and setting
out the issues regarding the domain names and other
security concerns, this was quite reasonable. The
franchisees should have been made aware that there were
security issues which arose because of the nature of the
applicant’s work, because of the security audit issues, and
because of the applicant’s ability through the knowledge
he had gained of the company, to potentially damage the
respondent and the franchisees had that been his intent.
Mr Crage was well within his rights to alert the franchisees
to the situation. It may be that he was a little overly diligent
in doing so provided more detail than was necessary, and
could have been more discreet. However, this document
was not for public release but was addressed to the
franchisees who, of course, had some interest in the
respondent’s business issues.
It may also be that there is some question as to the
respondent speaking with the applicant on his own
without the applicant having any forewarning about the
purpose of the discussion, and not giving the applicant
an opportunity to have a witness present. However, in
the circumstances of the applicant’s own conduct and by
that I mean not only his actions which he would portray
as protecting his own position, but also in terms of the
registration of the domain names, and his ability to look
after and pursue his own interests, I am not satisfied that
he was placed at any disadvantage or that any detriment
was experienced by him in the meeting with Mr Crage. I
accept Mr Crage’s evidence that the applicant told him in
a forthright manner that he believed the dismissal was
unfair, that he had sought legal advice and that he intended
to pursue the respondent in that regard. There is no
indication that the applicant felt less than equal to the
task of dealing with Mr Crage on any occasion. On the
contrary, my observations of the applicant lead me to
believe that he felt more than equal to dealing with Mr
Crage. In any event, if those are matters of some unfairness
to the applicant, then taken in context, they do not
constitute such an unfairness to the applicant as to warrant
a finding that the termination of employment was unfair
(see Shire of Esperance v Mouritz FB (1991) 71 WAIG
89). In all of the circumstances of this redundancy, and
of the nature of the applicant’s work and skills, he has
received “a fair go all round”.
As to the applicant’s claims to contractual entitlements, I
am satisfied that claims to a share of the loyalty bonus
are quite inappropriate and misguided. The loyalty bonus
required that he continue in employment for a period of
time, being 5 years, which he did not. The termination of
his employment is not in circumstances which would
warrant a finding that the termination was unfair and
accordingly he ought be paid something on account of
the loss he would suffer of an accrual. I also note in respect
of the loyalty bonus that it is not simply an amount of
money but in March 1999 related to an entitlement to
“half of the Franchise Fee being A$60,000 received by
the Hire Intelligence Franchisor with respect to a franchise
for an area nominated by the company when that
Franchise Area is sold and the appointed Franchisee
commences trading.” (Exhibit 52) This does not simply
convert to an annual amount, even if it provides for some
accrual arrangement.
As to the claim that the applicant is entitled to back pay
for a pay rise which he says was due to him but not paid
because there was no salary review for him, I have read
the applicant’s contract of employment, and the conditions
set out in the respondent’s policy. I am not satisfied that
the applicant’s contract of employment provided
guaranteed salary reviews which would result in a pay
increase such that he has been denied a pay increase.
Those performance reviews were clearly at the
respondent’s complete discretion.
As to the applicant’s claim that annual leave taken by
him be re-credited on the basis that it was taken in
circumstances which were not his choosing, I am not
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satisfied that the applicant was in any way entitled to have
that leave reimbursed to him. There is nothing within his
contract of employment to provide such an entitlement,
and he took the leave albeit under protest.
As to the lost bonus which the applicant describes as
relating to the trip to London including accommodation,
this would have been a normal business trip and would
have provided the applicant with some benefit. However,
it was within the respondent’s complete discretion to
provide that “bonus”, or in the circumstances of business
requirements, to cancel the bonus, if it were a bonus at
all.
As to the issue of time in lieu not paid, as I understand it
this relates to time spent by the applicant during trips to
the eastern states. The applicant was a person in a middle
management position engaged on a salary. An
examination of his contract of employment demonstrates
that there is nothing which would entitle him to make
such a claim. Further, it is quite normal as part as a salaried
person’s position in the private sector to undertake
business travel which will, of course, be subject to airline
timetables and the like. This involves such a person in
travel which commences earlier or extends beyond normal
business hours. This is not something for which normal
private sector business travellers expect compensation.
Nor is it a contractual entitlement which the applicant is
able to claim.
The applicant claims that the dismissal was unfair because
a redundancy payment was not made at the time of
termination. I am not satisfied that the failure to pay the
redundancy payment constituted ill intent on the part of
the respondent. The payment was made, albeit some 6
months after the termination, but it was paid after the
respondent had received appropriate advice. The applicant
has given evidence of the consequences for him of the
respondent’s tardiness in this regard. I am satisfied that
the failure to pay the redundancy pay within a reasonable
time after the termination of employment constitutes an
unfairness to the applicant. Six months is not a reasonable
time, particularly given that the respondent claimed from
the outset to have genuinely made the applicant redundant.
The application was lodged with the Commission on 13
September 2000, and the respondent had its solicitors
prepare and file a Notice of Answer and Counter Proposal
as early as 10 October 2000.
The remedy for unfair dismissal is reinstatement, or,
where the Commission finds that reinstatement is
impracticable, then compensation for loss or injury is
payable. Clearly, reinstatement is not practicable and the
applicant’s position no longer exists, and the relationship
necessary for the parties to work together is not
redeemable.
The loss suffered by the applicant in this case is the loss
he suffered on account of not receiving redundancy pay
within a reasonable time. A reasonable means of
compensating him for that loss would be payment of
interest on the amount of redundancy pay for the period
of delay. The parties are invited to put written submissions
to the Commission on this point, the applicant within 7
days of today’s date, and the respondent within 14 days.
In all of the circumstances, other than in respect of the
delay in the payment of the redundancy pay, I am not
satisfied that the applicant has been treated unfairly,
harshly or oppressively. I am not satisfied that he is owed
any of the amounts that he claims as contractual benefits.
Accordingly, except in respect of these issues of
compensation for the failure to be paid redundancy pay
within a reasonable period of the termination of
employment, the application will be dismissed.
Having said that, I note that the application as filed by
the applicant and originally through his solicitors, made
no reference to the contractual entitlements claim. The
applicant sought to add those at a later time. The
application was never formally amended and accordingly
the claims in respect of contractual benefits have no
standing albeit that I have addressed them in these reasons.

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

2001 WAIRC 04047
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
STEVEN CROCKETT, APPLICANT
v.
HIRE INTELLIGENCE PTY LTD,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
TUESDAY, 30 OCTOBER 2001
FILE NO
APPLICATION 1441 OF 2000
CITATION NO. 2001 WAIRC 04047
___________________________________________________________________________

Result

Return of Documents

2909

2001 WAIRC 03961
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
PETER
JOHN
JOHNSTON,
APPLICANT
v.
FERNCROFT NOMINEES PTY LTD T/
AS TYRE POWER ESPERANCE,
RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
TUESDAY, 16 OCTOBER 2001
FILE NO
APPLICATION 895 OF 2001
CITATION NO. 2001 WAIRC 03961

___________________________________________________________________________

_______________________________________________________________________________

Order.
HAVING heard from the applicant on his own behalf and Ms
M Saraceni (of Counsel) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby orders—
1. THAT the applicant return to the respondent all documents (including all hard copies and visual images
of the documents) tendered by the applicant as exhibits in the hearing of this matter and which are
and have at all times been he property of the respondent.
2. THAT the applicant return to the respondent all documents (including all hard copies and visual images
of the documents) which he discovered in the course
of the claim (albeit they were not tendered into evidence), but which are and have been at all times the
property of the respondent.
3. THAT the applicant shall comply with the orders
(1) and (2) referred to above within 14 days of the
date of this Order.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner.
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___________________________________________________________________________

Order.
HAVING heard from the applicant on his own behalf and Ms
M Saraceni (of Counsel) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby—
1. DECLARES that the respondent has unfairly dismissed the applicant from his employment in that it
failed to pay redundancy pay within a reasonable
time.
2. ORDERS—
(a) THAT the respondent shall pay to the applicant the amount of $150.76, such payment to
be made within 28 days of the date of this
Order.
(b) THAT the application be and is otherwise dismissed.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner.

Mr P J Johnston
Mr E Gorrett

_______________________________________________________________________________

___________________________________________________________________________

Result

Applicant
dismissed
unfairly;
compensation awarded Contractual
benefits claim dismissed

6

Reasons for Decision.
This is an application pursuant to section 29(1)(b)(i) and
(ii) of the Industrial Relations Act 1979. The applicant,
Mr Peter John Johnston lodged an application in the
Commission on 25 May 2001 alleging that he had been
unfairly dismissed by Mr Earnest Gorrett, the owner of
the business on 12 May 2001. The applicant sought
$10,000 in compensation for, he says, the financial
pressures he faced arising from the suddenness of the
termination.
The matter came on for conference on 13 July 2001 at
which time the applicant raised a claim for denied
contractual benefits being 5% of the net profits of the
business. The matter was not settled in conference and
Mr Johnston was given leave to file an amended
application. The matter was referred for hearing.
An amended application was lodged in the Commission
on 16 July 2001 and claimed instead $850 being 5% of
$17,000 which the applicant says is the gross profit of
the business. The applicant also claimed 2 weeks
redundancy pay for he says the harsh and unreasonable
way in which he was terminated. The respondent opposed
the claims.
The matter came on for hearing at the Albany Courthouse
on 2 October 2001. At hearing the applicant claimed the
alleged denied contractual benefit of $850 and four weeks
pay for compensation for unfair termination. The
respondent’s name was correctly identified and amended
as Ferncroft Nominees Pty Ltd (ACN 21 062 155 140)
trading as Tyrepower Esperance.
Mr Johnston worked for the respondent from 1 April 2000
to 11 May 2001 as the manager of the business. He was
responsible for selling, ordering and fitting tyres and had
earlier worked in the business under a previous owner.
It is common ground that the applicant approached the
respondent with a view to the respondent starting up the
business once Boral, the previous operator, wound up
their business. The respondent entered an arrangement
[Exhibit ECG1] to sell the business on 11 May 2001 to a
Mr Doug Christian. Mr Christian took over operating the
business in August 2001, the sale having been delayed,
on Mr Gorrett’s evidence, from 30 June 2001. Mr
Johnston was handed a letter on 12 May 2001 advising
him that his services were terminated due to the sale of
the business. The letter was dated 11 May 2001 and was
to take immediate effect. The applicant had commenced
4 weeks leave on 12 May 2001 and was taken by surprise
that the business was to be sold. The applicant was not
paid any notice as the respondent, on his evidence,
believed that the notice payment was incorporated into
the leave period. Mr Gorrett’s evidence is that he wanted
to give Mr Johnston as much notice as possible and hence
he advised Mr Johnston of the sale at the commencement
of his leave.

2910
7

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

Mr Johnston says that he was also underpaid his annual
leave entitlement. It is conceded by Mr Gorrett that notice
was not paid and only paid later after he had received
professional advice. He does not concede that he
underpaid Mr Johnston his annual leave but he did later
make an additional payment for annual leave. The point
of contention is not that there are now monies owing for
annual leave and for notice, but that Mr Johnston was
originally underpaid and had some difficulty obtaining
the correct payment. It is clear from the evidence of both
the applicant and the respondent that this is the case, and
I so find.
8 There is one other matter that needs to be covered in
reaching that finding. Mr Johnston contends that his
weekly wage was $581 net ($750 gross). He exhibited a
letter of 9 October 2000 (attached to the application),
under the signature of Mr Gorrett to prove his point. Mr
Gorrett says that he paid Mr Johnston on his base rate of
pay which was $482.33 gross plus overtime. I accept the
evidence of Mr Johnston over Mr Gorrett in general,
having heard both parties. His evidence is more consistent,
plausible and credible. In particular I note that the
respondent’s answer and counterproposal lodged in the
Commission on 25 June 2001 agreed to the salary listed
in the application of $750 gross. It was only at hearing
when the matter came to argument that the respondent
challenged the wage paid.
9 Mr Johnston’s claim for 5% of the net profit was made in
his amended application and not in his original
application. He says that this was part of the original
contract agreed verbally with Mr Gorrett. Mr Gorrett says
that there was no such agreement but then took some
time in evidence before the Commission to suggest that
the business was not profitable. Whilst I accept Mr
Johnston’s evidence over that of Mr Gorrett, I do not
consider that Mr Johnston has in anyway made out his
claim for this denied contractual benefit. His evidence is
that Mr Christian, the new owner, told him at some stage
that the business had made a $17,000 profit. He bases his
amended claim on the passing statement by Mr Christian.
Mr Gorrett says that he has spoken to Mr Christian who
indicated that he had not made any such statement. Whilst
I accept Mr Johnston’s evidence that the verbal contract
contained a provision for the payment of 5% of the net
profit, and there is no dispute that he was never paid any
monies relating to profits, I do not find that Mr Johnston
has made out his claim. He bought forward no real
evidence to suggest that a profit was in fact made, and
even though he managed the business and would have
had a good understanding of the level of sales and profit,
he bases his claim solely on a comment made to him by
Mr Christian. There is no direct evidence from Mr
Christian or in terms of the respondent’s records. The
claim was not made in the original application or even
referred to as being part of the contract. I can only assume
that Mr Johnston accepted at that stage that the business
was not profitable and was being sold. For those reasons
the contractual benefits claim is dismissed.
10 Mr Johnston complains that Mr Gorrett knew of his
financial position and did not forewarn him of the sale or
his termination, hence leaving him in a precarious
financial position. He says that he proceeded on 4 weeks
leave on 12 May 2001 and went to the respondent’s
premises that day to return a company vehicle. He was
handed his letter of termination which came as a shock.
He submitted that there was no reason for the respondent
to terminate his services at that point in time as the sale
would have taken some time to complete. He contends
that the respondent was attempting to save money and
that this is also evidenced by the underpayment of his
termination monies.
11 Mr Gorrett’s evidence is that he gave the applicant the
maximum amount of notice that he could have, ie at the
commencement of his leave. He says that he could have
waited until after his leave to terminate his services, but
was considerate in giving him time during his leave to
find another job. He says that he could not have advised
Mr Johnston earlier due to the sensitivities and
confidentiality of the sale arrangements.
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12 Mr Johnston says that he has been on unemployment
benefits. This money has been supplemented by $500
which he earned as a casual wall presser. He evidenced a
range of positions which he has unsuccessfully applied
for since his termination.
13 The evidence in my view is clear and displays a lack of
concern and effort on the part of Mr Gorrett to consider
the consequences of his actions in swiftly terminating
Mr Johnston’s services. The financial position of the
applicant is his own concern. Mr Gorrett may have had
good reason to believe that the sale should have been
kept confidential, even from Mr Johnston, as he may have
reacted badly. I can accept this as plausible and a matter
where the Commission should not interfere. However,
Mr Gorrett’s approach to the termination was absent any
notice, absent any redundancy payment and absent any
thought as to keeping Mr Johnston in employment whilst
the sale was being finalised. Mr Gorrett in part pleads
that the business was losing money and had always lost
money. That does not then present a reason to terminate
the manager of the business instantly, after 13 months
service, in a business they had effectively established
together and without any warning. For these reasons I do
not believe that Mr Johnston received a fair go (see
Undercliffe Nursing Home—v- Federated Miscellaneous
Workers’ Union of Australia, Hospital, Service and
Miscellaneous, WA Branch 65 WAIG 385). I am prepared
to accept as convincing the evidence that the sale was
necessary as the business was losing money. This does
not excuse the absence of payment for notice or for
redundancy. The notice payment has been rectified, albeit
reluctantly. The redundancy payment has not, and in the
circumstances I find the absence of the redundancy
payment to be unfair.
14 Mr Gorrett seeks to distinguish this matter from the
circumstances in the matter of Frederick John Rogers v
Leighton Contractors (1999) 79 WAIG 3551. He says
that Mr Johnston is 42 years old, was employed for one
year, in a business that was losing money, the employer
was a small business (1.5 employees) and the business
had to be sold. Weighed against this is the fact that Mr
Johnston started the business, there were limited
employment prospects in the locality (on Mr Johnston’s
evidence which I accept) and Mr Gorrett evidenced a
reluctance to pay Mr Johnston his basic termination
payments. In the circumstances I would award Mr
Johnston a redundancy payment of two weeks, ie a
payment of $1,062 net.
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Supplementary Reasons for Decision.
15 Reasons for decision were handed down by the
Commission as currently constituted on 16 October 2001.
The parties were provided with a copy of the reasons, a
minute of proposed order and a covering letter advising
them to check that the minute accurately reflected the
express intention of the Commission’s reasons for
decision.
16 The applicant, Mr Peter John Johnston, in a facsimile to
the Commission on 22 October 2001 stated—
“In reading the decision and reasons by Commissioner Wood I would like to point out that this net
amount total for 2 weeks should be $1,162 and not
$1,062 and I would also query whether tax is paid
on a redundancy payment.”
17 The Commission then contacted the respondent, Mr Ernie
Gorrett, to advise him of Mr Johnston’s letter to the
Commission. Mr Gorrett had identified the calculation
error of $1,062 and had nothing to add in respect of the
order.
18 I have considered the submissions of both parties and
clearly there is a calculation error. Two weeks net pay
would be $1,162, not $1,062. However one of the essential
elements of the decision is that two weeks redundancy
should be paid. The gross weekly figure is in fact $750
and hence I would consider the appropriate order should
be for $1,500 as a redundancy payment. I would so order.
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Order.
HAVING heard Mr P J Johnston on his own behalf and Mr E
Gorrett for the respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby—
(1) DECLARES that the applicant, Peter John Johnston,
was unf-airly dismissed by the respondent on the
12th day of May 2001.
(2) ORDERS that the respondent shall pay the applicant the sum of $1,500.00 as a redundancy payment.
(3) ORDERS that the claim for outstanding contractual
benefits be and is hereby dismissed.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
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Order.
WHEREAS an application was lodged in the Commission
pursuant to section 29 of the Industrial Relations Act 1979;
AND WHEREAS this matter was listed for hearing on 17
October 2001;
AND WHEREAS the hearing was adjourned with the consent of the parties to allow them to discuss the issues between
them;
AND WHEREAS the parties agreed that the respondent
would pay Mr Lee the sum of $1,744.00 within 7 days of the
date of the hearing in full and final settlement of the application before the Commission;
AND WHERAS Mr Lee now informs the Commission that
the respondent has not paid any sum as agreed and he requests that the agreement be reflected in an order of the
Commission;
AND WHEREAS the Commission listed this application to
enable the respondent to show cause why an order should not
now issue as requested;
AND WHEREAS the Commission is of the opinion that an
order should now issue as requested;
AND HAVING HEARD Mr J. Lee on his own behalf as the
applicant and there being no appearance on behalf of the respondent;
NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—
(1) THAT Hanson Publishing Pty Ltd forthwith pay Joe
Paris Lee the sum of $1,744.00 in full and final settlement of this matter.
(2) THAT the application otherwise be discontinued.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.
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Reasons for Decision.
On 15 June 2001 Sharon Marie Leipold lodged an
application in the Commission claiming that she had been
unfairly dismissed on 25 May 2001. She is an apprentice
hairdresser. The Commission convened a conference of
the parties and although there were some discussions of
a settlement on a “without prejudice” basis no agreement
was reached. The Commission raised the Industrial
Training Act 1975 with both parties and queried whether
the application was a matter for the Commission. The
conference was adjourned to allow Ms Leipold to consider
her position.
Ms Leipold’s agent subsequently filed a submission
claiming that the Commission had jurisdiction to deal
with the claim of unfair dismissal and requesting that the
issue of jurisdiction be determined. The respondent has
been given an opportunity to respond to that submission.
The Commission now deals with the issue of jurisdiction
on the basis of the written submissions.
I find the agreed facts to be as follows—
(1) Ms Leipold is an apprentice within the meaning
of the Industrial Training Act 1975.
(2) Between 19 March and 25 May 2001 Ms Leipold
had a registered apprenticeship agreement with
the respondent.
(3) On 25 May 2001 Ms Leipold’s apprenticeship
agreement was suspended pursuant to section
37(2) of the Industrial Training Act 1975.
The jurisdiction of the Commission to enquire into and
deal with industrial matters in respect of apprentices is
limited by the Industrial Relations Act 1979. In s.7 the
Act defines an “employee” as including an apprentice.
However, the Act also defines an “industrial matter” as
including in respect of apprentices—
“(f) …
(i) their wage rates; and
(ii) subject to the Industrial Training Act 1975—
(I) their other conditions of employment; and
(II) the rights, duties, and liabilities of the parties
to any agreement of apprenticeship or industrial training agreement.”
Therefore, there is no limit on the jurisdiction of the
Commission to enquire into and deal with an apprentice’s
wage rates. However, the jurisdiction of the Commission
to enquire into and deal with an apprentice’s other
conditions of employment and, in this case, the liabilities
of the parties to any agreement of apprenticeship is subject
to the Industrial Training Act 1975.
The Industrial Training Act 1975 provides for the
employment and training of apprentices in Part V of that
Act. Relevantly, it provides power to the Director of
Industrial Training to decide differences over
apprenticeship agreements. Thus, by section 37(1) of that
Act, no apprentice may be discharged from employment
by an employer for alleged misconduct unless the parties
to the relevant apprenticeship agreement consent to the
dismissal or the agreement is cancelled by order of the
Director on the application of the employer.
By section 37(2), an employer may suspend an apprentice
for alleged misconduct but shall, within 7 days of the
date of suspension, apply to the Director for suspension
or cancellation of the relevant apprenticeship agreement.
By section 37(3) upon application by an employer under
subsections (1) or (2), the Director has the power to
suspend the operation of the apprenticeship agreement
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for such period and on such conditions as he thinks fit, or
cancel the agreement or order the employer to reinstate
the apprentice and make such order as to the payment of
wages to the apprentice during any period of suspension
as he thinks fit.
On the agreed facts, Ms Leipold’s apprenticeship
agreement has been suspended. The suspension of the
apprenticeship agreement is a matter solely within the
prerogative of the Director of Industrial Training and is
not an industrial matter for the purpose of this
Commission. Further, the period of the suspension and
any conditions to be attached to it are a matter for the
Director of Industrial Training and not this Commission.
Therefore, the suspension of Ms Leipold’s apprenticeship
agreement is not a matter for this Commission. An
apprentice aggrieved by a decision of the Director of
Industrial Training may appeal to the Commission.
However, that is not the case here.
Ms Leipold claims that she has been dismissed. She states
in her application to the Commission that at a meeting
between her and her employer she was told that her
employment was terminated because her future
employment with the respondent “wasn’t going to work”.
The respondent disagrees with Ms Leipold’s statement
and in turn says that, ultimately Ms Leipold wanted “to
leave immediately”. Even if I accept for present purposes
that Ms Leipold’s statement is correct, she has not been
dismissed in the way that an employee may have been
dismissed. What has occurred is that Ms Leipold’s
apprenticeship agreement has been suspended. The
relationship between Ms Leipold and the respondent was
one of apprenticeship. The suspension of the
apprenticeship agreement means that the contract of
apprenticeship between them has been suspended. I am
not aware of any authority to suggest that there is a
contract of employment between an apprentice and an
employer independently of the contract of apprenticeship.
There is no provision for that in the Industrial Training
Act 1975. In the common law a contract of apprenticeship
has its own peculiar niche in the industrial scheme and
strictly speaking a contract of apprenticeship is not one
of hiring and service and the relationship is not that of
employer and employee but rather that of master and
apprentice (Boilermakers Society of Australia v. Saunders
and Stuart and Others (1946) 26 WAIG 343 at 344 per
Dunphy J.). It is a relationship which arises out of a
contract whereby one person, called the employer,
becomes bound to teach another person who is called the
apprentice, a profession or trade and the apprentice
becomes bound to learn it and serve the employer as an
apprentice (re Painters and Paperhangers Award, (1924)
4 WAIG 102 at 103 per Burnside J.).
That position is reflected in section 30 of the Industrial
Training Act 1975 which provides that the parties to an
apprenticeship agreement shall be the employer, the
apprentice and the parent or guardian of the apprentice.
It is for that reason that it is necessary for an apprentice
to be specifically included within the definition of
“employee” in the Industrial Relations Act 1979 because
history suggests that an apprentice may not otherwise be
an employee as that term is commonly used (re Frieze
(1909) 8 WAAR 5).
It follows that Ms Leipold has not been dismissed for the
purposes of the Industrial Relations Act 1979. The
contract of apprenticeship which exist between Ms
Leipold and the respondent has been suspended in
accordance with the Industrial Training Act 1975 and that
circumstance can not give rise to an industrial matter for
the purposes of this Commission’s jurisdiction.
Accordingly, an Order will now issue dismissing this
application for want of jurisdiction.
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Order.
HAVING HEARD Mr B. Stokes (as agent) on behalf of the
applicant, by way of written submissions and Mr A. Di Lallo
on behalf of the respondent, by way of written submissions,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—
THAT the application be dismissed for want of jurisdiction.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.
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Reasons for Decision.
This application concerns a claim by Mr David Main (the
Applicant) that he was unfairly dismissed from
employment with BBC Hardware Limited (the
Respondent) on 15th November 2000.
The Applicant says he was a Retail Manager for the
Respondent and his dismissal came about for a so-called
breach of company policy. The dismissal was harsh,
oppressive and unfair because the alleged breach of
company policy took place on 7th August 2000 whereas
the dismissal was effective on 15th November 2000. He
was given a signed letter of termination before he had
any opportunity to respond to the allegation against him.
There was no prior counselling in any form, in any event
the alleged breach of company policy, which was in the
form of removing a sum of money from the safe, was not
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contrary to custom and practice at the Respondent’s
business and was a regular event sanctioned by members
of management.
3 The Applicant became a Retail Manager of the
Respondent’s Morley Hardware House, on 22 nd
September 1999. It was a permanent position with a salary
of $46,000 per annum. The salary level was reviewed
against performance annually on 1st July. The letter of
appointment details the terms and conditions (Exhibit B1).
One of those terms required that the Applicant read the
BBC Handbook and acknowledge that he had done so by
signing the acceptance.
4 The Handbook (Exhibit B2) contains a section entitled
“Employee Rules” these rules draw to the attention of an
employee that violation of any of the policies could result
in disciplinary action including termination.
5 The document sets out a series of categories of failure to
perform or misconduct which would fall within conduct
that could lead to termination. Included in those and
relevant to these proceedings is “failure to follow cash
register and cash handling procedures” and under the
heading “Theft” giving away merchandise, unauthorised
removal of company property including stationery, theft
of money or cash or property of others. There is also
head of conduct entitled “Failure to achieve standards set
out for key result areas of your position description”.
6 The Applicant gave evidence before the Commission and
related his version of events. He told the Commission on
or about 7th October 2000 he realised that he had not
brought his wallet to work and as he required some fuel
to get home, he wrote out a note and took $40.00 from
the safe. A bank clerk, Roma Ierace, witnessed him sign
a document, date it and according to the Applicant, Ms
Ierace then signed the document. He says that he put the
note back in the safe and took the money.
7 The money in question was not part of the normal earnings
of the store, there was a significant float of the
Respondent’s money in the safe but there was also money
that accumulated from amounts left by customers, credit
cards and other items. There was a substantial amount of
money in a bag and it was from this bag that the Applicant
took the $40.00.
8 The purchase of fuel was the primary use of the money.
He admits that he did not return the money until 16th
November 2000 approximately seven weeks after. He said
that soon after he took the money he returned to work
but it slipped his mind that he should return the money to
the safe.
9 On Friday 10th November 2000, Mr Wayne Mundy the
Store Manager approached the Applicant and asked him
about the $40.00 enquiring whether it had been used to
buy beer for the Manager’s fridge, the Applicant had
replied in the negative saying that he had borrowed the
money. He told Mr Mundy that he had forgotten to put
the money back. However, he did not return to work until
15th November 2000 and it was then he intended to replace
the money.
10 Before he did so he was asked into Mr Mundy’s office to
discuss the $40.00 he had taken from the safe. During
the discussion he was asked why he had not put it back
and he responded that he had forgotten. Mr Mundy then
said that in light of his failure to return the money it could
only be assumed that he had stolen it and the Respondent
had no choice but to terminate his contract of service.
11 The Applicant said that he appealed to Mr Mundy
emphasising to him that Mr Mundy must have known
that the IOU was in the safe and that he intended to return
the money. It was clear that he had that intention because
he had the IOU witnessed, how then could it be said the
money was stolen.
12 The Applicant also says that he was the Duty Manager at
the time and there was no one other than himself who
could authorise removal of money. He asserted both in
examination in chief and cross- examination that the
writing of IOU’s was a common practice and he cited a
number of examples. It was his understanding that the
use of IOU’s was an acceptable practice in the store from
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time to time and that even though the practice was a breach
of company policy it was done without reference to Head
Office. The Applicant said that he had never, prior to his
termination seen any documentation about company
policy in that respect.
The Applicant also gave evidence about an incident
involving a cheque for $38,000 that was removed from
the store by him. The usual practice was the cheque to be
rung up in a till and to be banked the following Monday
morning. The Applicant said that he put the cheque in his
pocket, took it downstairs forgot to put it in the till, he
realised he had it and returned it the following day. To
him it was a non-issue.
The Applicant called two witnesses in support; the first
was Mr Brent Lyndon Connolly who was a Store Manager
for the Respondent and who had employed the Applicant.
He told the Commission there was no common practice
of staff borrowing money from the safe, the only occasions
when that would happen was when wages were not paid
and money would be taken to pay the employee
concerned. This occurred from time to time with a new
employee when their pay details were incorrect.
The practice was to give those people a small loan to tide
them over until an electronic transfer went direct to their
bank and then they would refund the advance. There were
no formal documents to do this, there were not any IOU’s.
The practice catered for instances of hardship caused by
failure of the Respondent to pay wages.
Mr Connolly had approved money being paid in such
circumstances and was aware of the policy in that respect.
Technically it was a breach of the policy but authorisation
was obtained every time from Head Office before it was
done.
Mr Connolly could not remember authorising any loans
for Ms Ierace, he could remember no more than four or
five loans of that nature in the six months he was at the
store.
During cross-examination Mr Connolly related that there
had been incidents when employees of the Respondent
on the East Coast lost their job for putting IOU’s in safes,
it was something that was not encouraged and there was
an absolute ban on it. The only time it was done was in
circumstances concerning failure of payroll. In effect the
money really belonged to the worker involved because it
was pay and it was not a loan.
Evidence was also called from Ms Rosemary Gina Pitch,
Ms Pitch is a clerk at the Respondent’s Morley business,
she worked in the banking room and the office.
Her evidence concerning IOU’s was that they were only
used for wages when a person had not been paid. Once
the money was put into the bank account the employee
would pay the money back.
Ms Pitch knew of no incident involving payment of money
to Ms Ierace when her husband lost her wallet. Nor did
she know of money being given on IOU to another person
named Chris Persian, she knew of no persons asking for
loans from the safe because they knew that they would
be refused in any event. Her clear evidence was that only
wages could be supplemented from money out of the safe
for people who were desperate for cash and then only on
authority.
On the completion of the Applicant’s evidence the
Respondent moved that the evidence of the Applicant
substantiates the defence of the Respondent, that an
investigation took place, that he was interviewed and that
the Applicant admitted he was given the opportunity to
respond. The reason that he says the dismissal was unfair
was because the removal of money from the safe was
common practice. His own witnesses had established that
was not the case, it was therefore submitted there is no
case to answer.
The Commission rejected the no case to answer
submission on the basis that it was appropriate and
necessary that the Commission hear evidence from the
Respondent in order that the Respondent may discharge
the first evidentiary onus which rested with its case
because the dismissal was summary. That would also give
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the Applicant the opportunity to cross-examine those
witnesses.
The Commission then heard evidence from Mr Wayne
Austin Mundy who was the Store Manager at the
Respondent’s Morley branch during the time the incidents
the subject of this application took place.
Relating his knowledge of the incident concerning the
cheque that was taken home by the Applicant after close
of trade. Mr Mundy said that the banking clerk and the
office supervisor came in to finalise the paperwork and
reconcile the banking and they could not find the cheque.
After searching the office they assumed the Applicant
had it because he was the last person to have it in his
possession. He was contacted at his home and asked
whether he had the cheque and he said “no”. He was asked
to search his clothing and he did so and found the cheque.
He was told that the cheque was needed, it is an
accountable document and could he bring it back on that
day which was a Saturday. His response was that he could
not and he would send it in the next day, which he did, by
way of a junior employee. For these events the Applicant
was counselled.
In October 2000 Mr Mundy was on leave, this apparently
was during the time in which the cash was removed from
the safe, on his return he was not aware of the event, it
was brought to his attention on the afternoon of 9th
November 2000 that the Applicant had taken $40.00 out
of the safe and had not returned it. This was the first
knowledge Mr Mundy had of the matter. The first
opportunity to speak to the Applicant was on Friday 10th
November 2000, when he asked the Applicant about the
$40.00, why he had taken it and why he had not returned
it after five weeks.
The Applicant was told that he needed to replace the
money and that the matter would be investigated the
following week when he returned from two days off after
working the weekend.
Mr Mundy said that during his investigations Ms Ierace
told him that the Applicant had used words to the effect
that he was “taking [the]$40.00 it wont affect the float”.
Mr Mundy also interviewed Ms Carol McGhie, Ms
Ierace’s supervisor, to confirm what Ms Ierace had said.
He asked Ms McGhie why she did not report the matter
earlier to the Acting Manager; her response was that as
the Applicant was a Manager she was afraid to challenge
his authority.
On 15th November 2000 Mr Mundy conducted a formal
interview with the Applicant to discuss the removal of
the cash without authorisation, the non return of the
money for five weeks and its use for personal reasons.
Mr Mundy had prepared a list of questions to put to the
Applicant (Exhibit B3) his responses were recorded and
a report was prepared. Before the interview Mr Mundy
had checked the safe to see if the money had been returned
or if there was any evidence of any documents supporting
the removal of the cash as the Applicant claimed, there
were none.
The interview lasted upwards of an hour, at the end of
the interview Mr Mundy told the Applicant that he did
not accept his explanation why he had taken the money
and had not returned it, given that he had the opportunity
to repay it and he had not done so. In those circumstances
he was dismissed. Mr Mundy’s evidence was that the
Applicant did not return the $40.00 until a fortnight after
his services were terminated.
Mr Mundy was certain that IOU’s are only used for
payment to employees of entitlements if wages had been
delayed. The Respondent accepts that it makes a mistake
if entitlements are not paid and if an employee expresses
extreme hardship the funds are made available to them.
The process followed is an envelope with the caption
“employee wages unpaid” it is signed by both the
employee and the Manager and when the entitlement is
banked the money is recouped from the employee. There
is no practice at all that IOU’s are used for general loans.
Evidence was received on behalf of the Respondent from
Ms Caroline Denise McGhie who is an office supervisor;
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the Respondent had employed her for 10½ years. Ms
McGhie related that she knew that the Applicant had taken
a cheque from the premises, phone calls had been made
to him, he was asked to return the cheque to the store, he
said that he could not and it eventually came back through
another staff member. Ms McGhie reported this to the
Store Manager.
As for the $40.00 taken from the safe by the Applicant
Ms McGhie said Ms Ierace had come to her concerned
that the Applicant had come into the office and taken
$40.00 for fuel and had not put any record in the safe.
She was concerned because she thought she might be
held to be responsible. According to Ms McGhie IOU’s
in the safe are used solely for the purpose of wages that
had not been paid or when there had been mistakes in
pay. The accounting procedure was to use a banking
envelope, the employee signs for the amount of money
and the Manager counter-signs to say he has given the
money and details of the amount of the loan are recorded.
Ms McGhie said that she wanted to give the Applicant a
chance to put back the money, she left it four or five weeks
hoping that he would, she checked every day to see if it
had been returned, but she did not speak to the Applicant
about it before she reported the incident to Mr Mundy
when he returned from leave.
During cross-examination by Mr McCorry, Ms McGhie
confirmed that during a telephone conversation Ms Ierace
had said that the Applicant had not put an IOU in the
safe. When asked why she did not speak to the Applicant
about it she said that the day the Applicant had taken the
money he had left his car at work and taken Mr Mundy’s
car home. So she presumed that he did not need the money
for fuel as he said that he did, on the contrary he had
taken it for some other purpose. She did not feel
comfortable in those circumstances with asking a
Manager to put the money back into the safe; she thought
that it was appropriate to leave it to another senior
Manager to ask him to do so.
When pressed further under cross-examination she said
that the question of whether the Applicant really needed
the money for fuel or not was raised with her by Ms Ierace
when she said that the Applicant did not need fuel money
because he had the Manager’s car some time and that a
fuel card comes with the car.
Evidence was also taken from Mr Neil William Timms, a
Trade Manager, employed by the Respondent at the
Morley store, he was asked by Mr Mundy to be a witness
to the interview with the Applicant on 15th November
2000, he was shown the letter of termination and extracts
from diaries Exhibits B5 and B6 and confirmed the
information in them. He said they were a fair summary
of what occurred and that the interview took an hour.
The Applicant was not given the letter of termination nor
was he dismissed until the end of the meeting.
The Commission also heard evidence from banking clerk,
Mr Roma Ierace, she said that she observed the Applicant
remove $40.00 from the safe, she did not sign any
document as a witness, the Applicant merely said that he
was taking the money for petrol. She was quite concerned
that she might be implicated in some way with the removal
of money from the safe when she knew that to be wrong,
she therefore told her supervisor as soon as she could.
Ms Ierace also confirmed that it was not the practice in
the store for IOU’s to be issued to employees for money
to be used for personal matters. Money was only taken
out of the company float when there was a problem with
pays and then only on authorisation.
The preceding is a sufficient scan of the evidence in this
matter for the purpose of these Reasons.
The Commission is to rule on witness credibility, it had
the opportunity of observing the Applicant give his
evidence. It must be said that there are differences between
the Applicant’s evidence in chief and cross-examination
such as whether an IOU was signed or not and Ms Ierace’s
role as an example. His story had the marks of being
constructed to suit the outcome that the Applicant seeks,
in other words it had the appearance of being self-serving.
Worse for the Applicant none of his fundamental
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contentions were supported by either of the persons called
to give evidence for him. In fact the evidence of Mr
Connolly is directly at odds with that given by the
Applicant. He relied on Mr Connolly and Ms Pitch to
corroborate his fundamental contentions about the use
of IOU’s in the business and they did not, in fact their
evidence clearly and emphatically supported the
contentions of the Respondent.
There is no such question with the evidence of Mr Mundy,
Ms McGhie, Mr Timms or Ms Ierace who gave evidence
for the Respondent. The Applicant through his agent Mr
McCorry embarked on vigorous cross-examination of Mr
Mundy but his story remained strong and unshaken. The
cross-examination did not disturb any of the evidence in
chief of any of the witnesses for the Respondent.
This is a clear case where the evidence of the Respondent
is to be accepted in preference to that given by the
Applicant. In fact it should be said that the evidence that
has been presented by the Respondent supported as it is
by the evidence from the Applicant’s own witnesses leads
to a finding that the Applicant cannot be regarded as a
credible witness.
The Commission is to apply the test that is set out in
Federated Miscellaneous Workers Union v Undercliffe
Nursing Home(1985) 65 WAIG 385 the parties to the
dispute are to be given a fair go all round. In this case the
Applicant’s conduct as a Manager dealing with money
raises fundamental questions about his fiduciary duty. The
Applicant was dismissed summarily for failure to
satisfactorily answer the questions that had been posed
to him by Mr Mundy about his conduct. In such
circumstances the questions that have to be asked are as
follows: Was his conduct a deliberate flouting of his
contract of employment? Was the punishment inflicted
upon him fitted to his conduct? And did his conduct
constitute a wilful disregard of his responsibilities to the
Respondent therefore attracting the employer’s ultimate
sanction of dismissal?
These matters have been examined recently by the Full
Bench in BGC Australia Pty Ltd v Ian Phippard, 22nd
October 2001 [unreported]
“[84]This was a dismissal for breach of fiduciary duty, it
was submitted, and the proper principle was that laid
down by Kirby J in Concut Pty Ltd v Worrell [2000] 75
ALJR 313 at 321 and 322. His Honour said—
“The ordinary relationship of employer and employee at common law is one importing implied
duties of loyalty, honesty, confidentiality and mutual trust. At common law:
“[c]onduct which in respect of important matters is incompatible with the fulfilment of an
employee’s duty, or involves an opposition, or
conflict between his interest and his duty to
his employer, or impedes the faithful performance of his obligations, or is destructive of
the necessary confidence between employer
and employee, is a ground of dismissal. ...
[T]he conduct of the employee must itself involve the incompatibility, conflict, or
impediment, or be destructive of confidence.
An actual repugnance between his acts and
his relationship must be found. It is not enough
that ground for uneasiness as to its future conduct arises.”
and
“It is, however, only in exceptional circumstances that an ordinary employer is entitled
at common law to dismiss an employee summarily. Whatever the position may be in
relation to isolated acts of negligence, incompetence or unsuitability, it cannot be disputed
(statute or express contractual provision
aside) that acts of dishonesty or similar conduct destructive of the mutual trust between
the employer and employee, once discovered,
ordinarily fall within the class of conduct
which, without more, authorises summary dismissal. Exceptions to this general position may
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exist for trivial breaches of the express or implied terms of the contract of employment.
Other exceptions may arise where the breaches
are ancient in time and where they may have
been waived in the past, although known to
the employer. Some breaches may be judged
irrelevant to the duties of the particular employee and an ongoing relationship with the
employer. But these exceptional cases apart,
the establishment of important, relevant instances of misconduct, such as dishonesty on
the part of an employee like Mr Wells, will
normally afford legal justification for summary
dismissal. Such a case will be classified as
amounting to a relevant repudiation or renunciation by the employee of the employment
contract, thus warranting summary dismissal.”
[85]The test is as laid out, too, in Sargant v Lowndes
Lambert Australia Pty Ltd 81 WAIG 1149 (FB) at 11561157, where the Full Bench said—
“As to the question of summary dismissal, the Commission, constituted by Full Benches, has applied
the well known principles expressed in North v Television Corporation Ltd (1976) 11 ALR 599 at 609
(FCFC) per Smithers and Evatt JJ, as follows—
“For purposes of the application of the common law principles to the facts of this case,
the remarks of the Master of the Rolls in Laws
v London Chronicle (Indicator Newspapers)
Ltd [1959] 2 All ER 285 at 287 and 289 are
in point. He said—
‘... since a contract of service is but an
example of contracts in general, so that
the general law of contract will be applicable, it follows that, if summary dismissal
is claimed to be justifiable, the question
must be whether the conduct complained
of is such as to show the servant to have
disregarded the essential conditions of the
contract of service ... I ... think ... that one
act of disobedience or misconduct can
justify dismissal only if it is of a nature
which goes to show (in effect) that the servant is repudiating the contract, or one of
its essential conditions; and ... therefore
... the disobedience must at least have the
quality that it is “wilful”; it does (in other
words) connote a deliberate flouting of the
essential contractual conditions.’
... Until the terms of the contract are known and
identified it is impossible to say whether or not any
particular conduct is in breach thereof or is a breach
of such gravity or importance as to indicate a rejection or repudiation of the contract.
One cannot begin the inquiry without ascertaining
what work ... the employee was employed and had
undertaken to perform. It is also necessary to ascertain what particular obligations the parties had
agreed upon as important or even vital.”
This approach is also expressed by Dixon and McTiernan
JJ in the well known passage from their joint judgment
in Blyth Chemicals Ltd v Bushnell (1933) 49 CLR 66 at
81-82.
.....
The Commissioner found (see pages 31-32(AB)), and
found correctly, that the relationship of employer and employee is ordinarily recognised as fiduciary (see Hospital
Products Ltd v United States Surgical Corporation (
HC)(op cit) per Gibbs CJ at 68, per Mason J at 96 and
per Dawson J at 141). In Concut Pty Ltd v Worrell
(HC)(op cit) at page 315, per Gleeson CJ, Gaudron and
Gummow JJ, it was said to be one of the accepted fiduciary relationships. Their Honours observed, too, at pages
315-316, as follows—
“Their critical feature is that the fiduciary undertakes or agrees to act for or on behalf of or in the
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interests of another person in the exercise of a power
or discretion that will affect the interests of that other
person in a legal or practical sense”
[86](See the discussion of repudiation and summary dismissal in Sargant v Lowndes Lambert Australia Pty Ltd
(op cit) at pages 1156-1157.)
[87]In Blyth Chemicals Ltd v Bushnell (1933) 49 CLR
66 at 81-82, Dixon and McTiernan JJ said—
“Once he was enabled to supply the customers’ requirements, he might easily divert the greater part
of its business to his own company. In these circumstances, it is said, the appellant was not bound to
wait until its reasonable apprehensions were realized, but might avert the danger by dismissing the
respondent. Conduct which in respect of important
matters is incompatible with the fulfilment of an employee’s duty, or involves an opposition, or conflict
between his interest and his duty to his employer, or
impedes the faithful performance of his obligations,
or is destructive of the necessary confidence between
employer and employee, is a ground of dismissal
(Boston Deep Sea Fishing and Ice Co. v. Ansell
(1888) 39 Ch D 339 at pp 357-8 and 362-4; English
and Australian Copper Co. v. Johnson (1911) 13
CLR 490; Shepherd v. Felt and Textiles of Australia
Ltd. (1931) 45 CLR 359). But the conduct of the
employee must itself involve the incompatibility, conflict, or impediment, or be destructive of confidence.
An actual repugnance between his acts and his relationship must be found. It is not enough that ground
for uneasiness as to its future conduct arises. In the
present case, many circumstances were given in evidence from which it might have been inferred that in
all that he did the respondent was actuated by one
design, namely, to prepare a position to which he
could retreat with a considerable part of his employer’s business, if it should become necessary or
desirable to vacate the managership of Jaques Proprietary Limited. If any such finding had been made,
the learned Judge would clearly have been entitled,
if not bound, to hold that the respondent had been
guilty of misconduct. But, although there was evidence from which such an inference might have been
drawn, the respondent’s conduct was capable of an
innocent construction.”
[89]An act or acts of misconduct can justify summary
dismissal only if it is of a nature to show that the employee is repudiating the contract or one of its essential
conditions. …
[90]It is trite to observe that, like all employees, Mr
Phippard had a fiduciary duty to his employer. Further,
as I have expressed above, as a managerial employee, he
was, by virtue of his position, closely identified and identifiable with his employer’s interests. This, of course, puts
a manager in a different class from other and subordinate employees and this is very much more the case for a
General Manager, as Mr Phippard was.
[91]As Concut Pty Ltd v Worrell (HC)(op cit) and Sargant
v Lowndes Lambert Australia Pty Ltd (op cit), and a
number of the cases cited in both say, it is an inflexible
rule of equity that a person in a fiduciary position is not,
unless otherwise expressly provided, entitled to make a
profit or not allowed to put himself in a position where
his interest and duty conflict (see Sargant v Lowndes
Lambert Australia Pty Ltd (op cit) at page 1157). I adopt
again, too, what was said in Canadian Aero Service Ltd
v O’Malley [1994] SCR 592 and applied in Sargant v
Lowndes Lambert Australia Pty Ltd (op cit) at page 1157
by Laskin J (as he then was)—
“The general standards of loyalty, good faith and
avoidance of a conflict of duty and self-interest to
which the conduct of a director or senior officer must
conform, must be tested in each case by many factors which it would be reckless to attempt to
enumerate exhaustively. Among them are the factor
of position or office held, the nature of the corporate opportunity, its ripeness, its specific ness and
the director’s or managerial officer’s relation to it,
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the amount of knowledge possessed, the circumstances in which it was obtained and whether it was
special or, indeed, even private, the factor of time in
the continuation of fiduciary duty where the alleged
breach occurs after termination of the relationship
with the company, and the circumstances under
which the relationship was terminated, that is
whether by retirement or by resignation or discharge.”
[92]Whilst those dicta related to the use of confidential
information and preparations made by a senior officer
to leave his employment and compete against his employer, they are sufficiently general to identify the duty
and to characterise the breaches of duty of a senior officer or manager.
[93]As the General Manager and a senior officer, Mr
Phippard was required, to a great extent, to stand in the
shoes of his employer and to conduct his duties of management entirely according to his duty. This included the
responsible and prudent management of the employer’s
assets, property and money.”
I now apply the facts of the case to the law, I find that the
Applicant when engaged was given a copy of the
Respondent’s Employee Handbook, he acknowledged
that he had read it. One would be entitled to expect that
having so acknowledged a person in a managerial position
did in fact understand the company’s policies particularly
as they relate to cash handling.
The Applicant’s conduct must be found to be in breach
of those policies. Even if he had an incomplete
understanding of the policies, commonsense should have
told him that to take the money in the way he did was
wrong. The evidence in the case reveals his contentions
that IOU’s were used in the way in which he said they
were in Respondent’s business was nothing more than
fiction. Not one witness gave any corroboration to those
contentions at all; in fact the evidence is powerfully to
the contrary. It is must be concluded therefore that the
Applicant should have known that what he was doing
was wrong.
There is doubt too that he took the money for an
emergency situation as he claimed, he said that it was for
petrol but more likely than not because he had use of Mr
Mundy’s car and a fuel card for it, that was not the true
reason. If he had another use for the money it has not
been revealed to this Commission. This removes the
Applicant’s so called justification for needing the money
for emergency purposes. He certainly did not need it to
buy fuel because he had the firm’s motor vehicle. His
contentions to the contrary and his continued assertions
that the money was for fuel further damaged his credibility
in the matter.
The incident with the cheque demonstrates in my opinion
the Applicant’s laze faire attitude to the Respondent’s cash
procedures. It must have been clear that to remove a
cheque in the sum of $38,000 from the employer’s
business by being forgetful and then being too busy to
return it as a matter of urgency, is an attitude to financial
management which is incompatible with the position of
Retail Manager occupied by the Applicant.
This Applicant had a duty to closely identify and be
identifiable with the employer’s interests. It was not in
the employer’s interest for him to engage in the conduct
in which he indulged.
The only question that remains to be answered is whether
there was such a flaw in the investigatory procedures that
the balance of the matter as it is weighted towards the
Respondent’s position ought to change.
I accept the evidence of Ms McGhie that she did not raise
the matter with the Applicant because she had doubts
about the real reasons for him taking the money combined
with the reticence to confront a senior person with his
conduct. Mr Mundy, the person ultimately responsible,
cannot be held responsible for failure to act by Ms
McGhie’s reticence to advise more senior management
about the situation in his absence. On any analysis of the
way Mr Mundy acted he did so with proper expedition in
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the circumstances, he did it thoroughly enough so that
the Respondent could develop a reasonable position
concerning the Applicant’s conduct. He sought advice
about what he should do from the Respondent’s senior
management, he then conducted an interview with the
Applicant, who at that time still had not paid the money
back and continued to have the money in his possession
for two weeks after he was dismissed. It is not
unreasonable at that stage for Mr Mundy to be suggesting
to the Applicant that it was open for him to conclude that
the money had been stolen.
54 The Applicant was given every opportunity in the
discussion held on 15th November 2000, at which Mr
Timms was a witness, to present his side of the story. The
questions and answers contained in Exhibit B3 are
anything but a chronicle of satisfactory conduct on behalf
of the Applicant. That Mr Mundy had already had a letter
of termination prepared is not fatal to the efficacy of the
decision to terminate. The fact is that the termination was
not effected until the Applicant was given every chance
to explain himself, he was unable to do so and the
termination was effected summarily. This Applicant’s
conduct was incompatible with fulfilment of his duty.
What he did was in conflict with his interest and his duty
to his employer and was not a faithful performance of his
obligations at all. It gave grounds to conclude that the
confidence between employer and employee was
destroyed, it was a repudiation of an essential condition
of an employee’s contract and his conduct was wilful.
55 This is not a case where there is a mere ground for
uneasiness about future conduct, this Applicant has been
involved in two incidents involving the financial dealings
of his employer. There is every reason to think that if his
employment had not been terminated he would continue
with that same approach to similar dealings. The
Respondent is entitled to expect, particularly with the
Applicant being a Manager, and in that position identified
with his employer’s interests, that he will act responsibly
in the interests of the Respondent, but he did not. His
conduct did not include reasonable and prudent
management of the employer’s assets, property or money.
For all of those reasons the decision to dismiss him
summarily was not unfair. This application will be
dismissed.
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Reasons for Decision.
Mohammad Hassan Manteghi (the “Applicant”) has
applied to the Commission for orders pursuant to section
23A of the Industrial Relations Act 1979 (the “Act”) on
the grounds that he had been the subject of a harsh,
oppressive or unfair dismissal by the Peter Faeghi Group
Pty Ltd t/as Persian Carpet Gallery (the “Respondent”)
and that at the conclusion of the engagement he was
entitled to benefits under the contract of employment
which had not been paid.
The Applicant asserts that he commenced work on 17
March 2000 to manage sales staff in the Respondent’s
business which retails persian carpets. He claims he was
appointed as Store Administrative Officer on 17 April
2000, and on or about 26 June 2000 was offered, and
accepted, the position as Manager of the Respondent’s
carpet gallery in Perth. The Applicant claims he was
unfairly dismissed from his position of Manager when
he was reduced to the classification of a Gate Keeper.
The Applicant claims that the diminution of the
classification without notice was oppressive and unfair
and was based upon conduct by the Respondent, which
amounts to political and religious discrimination.
By Application No 107 of 2001 the Applicant sought
reinstatement to either the position of Manager of the
Respondent’s Perth business or to the position of Store
Administrative Officer. In the alternative he claimed
compensation and contractual benefits in the form of
$1,760.00 for termination pay and annual leave, $6,000
compensation for unfair dismissal and $3,465.00 as
outstanding commissions due under his contract of
employment.
On 12 March 2001 Application No 448 of 2001 was filed.
It sought orders from the Commission on the same
grounds as in Application No 107 of 2001.
It was asserted by the Applicant that he was appointed to
be a Gate Keeper or Store Assistant of the Respondent
on 18 December 2000 after being unfairly dismissed from
the previous position of Manager and/or Store
Administrative Officer by demotion. On 12 February 2001
in writing and by physical expulsion from the
Respondents premises, he was dismissed for political and
religious reasons without warning or any notice. The
Applicant sought reinstatement to his previous position
or in the alternative, termination pay in the sum of
$550.00, damages for unfair dismissal by way of
compensation for loss or injury in the sum of $14,300.00
and a letter of apology from the Respondent.
Both these matters were listed for hearing in Perth on 8
August 2001. There was no appearance on behalf of the
Respondent. At the hearing Mr Mijatovic, of Counsel,
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who appeared for the Applicant, submitted that there had
been three occasions on which the Respondent has been
required to appear and has not appeared at proceedings
listed by the Commission including two conciliation
conferences and the hearing. The Applicant had travelled
from the Eastern States to attend personally, witnesses
who had been summoned were present in the court, the
Respondents were aware of the case, there was no excuse
for them not to be present and the prejudice to the
Applicant was substantial if the matter did not proceed.
He had been unemployed for six months since his
dismissal on 12 February 2001 when he was removed
from the premises under police escort at the directions of
the management of the Respondent. In those
circumstances the detriment and prejudice to him by the
matter not proceeding was substantial.
7 The Commission considered the submissions of Mr
Mijatovic and concluded that the exercise of the power
vested in the Commission to proceed to hear a matter in
the absence of the Respondent should not be embarked
upon lightly. It is fundamental for the system of justice
that persons be allowed to answer claims made against
them but that did not mean that a party having received
proper notice is excused from attending upon the necessity
to defend an action taken out against them without good
and proper reason.
8 The recording of the Commission showed that a notice
of hearing was issued on 18 May 2001. The Commission
had conducted a series of correspondence with the
Respondent. On 30 April 2001 for instance the
Respondent was advised that a teleconference would take
place on 17 May 2001 this was arranged for the
convenience of the Respondent whose head office is
located in Sydney. That conference occurred and there
can be no doubt that the Commission was in possession
of the correct address of the Respondent in Sydney upon
which to serve it notices of hearing.
9 There was a further letter on 5 April 2001 which also
appeared to reach its destination. The Respondent had
filed a Notice of Answer and Counter Proposal in each of
the applications so it had knowledge of the original claim.
10 During the hearing on 8 August 2001, the Commission
directed its Associate to contact the Respondent by
telephone. The Associate reported that a conversation took
place with Mr Allen Calderon the Financial Controller of
the Respondent. Initially, he disclaimed all knowledge
of the proceeding. In response to questions he then
admitted that he knew that an employee of the company,
Mr Healy, had received a summons to attend upon the
Commission at this hearing in relation to an action by
the Applicant. If the Respondent had not received service
of the notice of hearing, one would have thought that as
a result of the knowledge that Mr Healy had been
summoned it would have concluded a proceeding was
taking place, and caused enquiries to be made as to the
nature of the proceeding.
11 Regulation 89 of the Industrial Relations Commission
Regulations 1985 provides as follows—
“89. Service
(1) The party by or on behalf of whom any notice or
document is filed or issued in a proceeding before the Commission shall forthwith thereafter,
effect service upon other parties entitled to be
served unless the Commission otherwise directs.
(2) Where any notice or document is required to be
served under the Act or these regulations such
service may be effected
(a) in the case of an organization in the manner prescribed by section 60 (3) of the Act;
(b) in the case of a corporation (other than an
organization), by leaving it at, or sending
it by prepaid post to, its principal place of
business or principal office in the State or
the registered office of the corporation;
(c) in the case of a partnership, firm or unincorporated company or body, by leaving
it at, or sending it by prepaid post to the
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principal place of business thereof in Western Australia; or
(d) in the case of any other person, by delivering it to him personally, or by leaving it
for him at his usual or last known place of
abode, or if he is a principal of a business
at his usual or last known place of business; or by sending it by prepaid post to
his usual or last known place of abode, or
if he is a principal of a business, to his usual
or last known place of business.”
The requirements on the Commission to effect service
upon the principal place of business of the Respondent
by pre-paid post had been met. That action constitutes
good service for the purposes of Regulation 89.
The Commission having concluded that the prejudice to
the Applicant in not proceeding outweighs the prejudice
that may be occasioned to the Respondent by their nonappearance ruled that it would hear the matter in the
absence of the Respondent, but that it intended to cause a
transcript of the proceedings to be sent to the Respondent
and the Respondent be given 20 days to file such written
submission as it thought appropriate in the circumstances.
The Commission in exercising the power vested in it to
deal with the matter in such a way as it thinks just, applied
the rules in section 26 of the Act.
On Tuesday 14 August 2001 the record reveals that the
Associate to the Commission had a conversation with
Mr Calderon and advised him of the Commission’s
directions in the matter. That conversation was confirmed
in an email which had the transcript electronically attached
(see: File 107 of 2001) and also by facsimile forwarded
to the attention of Mr Calderon to fax number (02) 9884
9997. The facsimile included the transcript of
proceedings.
The Respondent was required to file whatever
submissions it felt necessary by close of business on
Monday 3 September 2001. The Respondent was told
that those submissions could be received by email. Also
forwarded to the Respondent was the Applicant’s schedule
of loss or injury which was submitted by the Applicant’s
Counsel by leave of the Commission after the conclusion
of the hearing. The total sum claimed in the schedule is
$40,513.03.
By the close of business on 3 September 2001 no response
had been received from the Respondent. Further
conversations occurred with a person purporting to act
for the Respondent on 18 September 2001. This
conversation is recorded in an email on file No 107 of
2001. On 19 September 2001, upon considering reasons
for an extension of the 20 day period to file submissions,
Commission granted a further 14 days for the Respondent
to file submissions in response to the Applicant’s case.
Those submissions were to be received by 4 October 2001.
A brief submission was received on 4 October 2001 and
is summarised later in these Reasons for Decision.
The Commission heard evidence from the Applicant. He
is a man 37 years of age who has been resident in Australia
for five years having been granted political asylum by
the Government of Australia. The Applicant is a cleric in
the Muslim faith and continues his religious studies.
According to the Applicant his background and vocation
were known to the Respondent when he commenced work
with them in March 2000.
About a month after he started work with the Respondent,
he wrote to the principal of the Respondent, Mr Peter
Faeghi, and asked for a job description to be sent to him
(Exhibit M1). In due course he received a document which
described him as a Store Manager. His duties included to
conduct a stock take and accept responsibility for all stock.
The Applicant was responsible for making sure that the
carpets were tagged and none were sold unless the tag
was attached. He had to ensure that there was proper
invoicing, control lay-by’s, keep an accurate record of
stock, do the banking daily and to clean and keep the
store tidy at all times. For this work he was to be paid
$550.00 per week, to be reviewed after three months
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which, coincidently, was at the completion of a trial period
(Exhibit M2).
On 26 June 2000 the Applicant received a letter which
confirmed his understanding that he was the Manager of
the Perth operation. The letter, over the signature of Mr
Allen Calderon the Financial Controller of the
Respondent, was addressed to “All Store Managers” and
gave instructions as to the control of finance and other
matters. In a document headed “Company Directory”
attached to the memo the Applicant is described as the
“Manager” of the Perth operations (Exhibit M3).
During his evidence the Applicant said that he had
responsibility to do “just what managers usually do”. He
described that as managing the business and making sales
when he could.
After the receipt of the letter of 26 June 2000 and between
then and 18 December 2000 it appears a dispute arose
between the Applicant and Mr Faeghi concerning the
terms of employment. This dispute was given shape in a
letter dated 18 December 2000 written by the financial
controller, Mr Allen Calderon, in which he wrote that it
was Mr Faeghi’s understanding that the Applicant was to
open and close the store each day and in return for those
duties the Respondent would allow him to continue his
studies in the Islamic faith and would pay him a salary of
$28,000.00 per annum. There was never any commission
structure discussed, nor did the Respondent expect him
to perform any other duties. Concurrently, it offered the
Applicant the opportunity to take up a career in selling,
and if he did, the Respondent was happy to discuss a
salary and commission package (Exhibit M4).
The Applicant says that he was shocked by this letter
because it was inconsistent with previous discussions with
the Respondent. Although his salary remained the same
he took it to be a dismissal from the position of Manager
or Store Administrative Officer. He thought that the intent
of the letter was to change his position from that of
Manager to a Gate Keeper.
By way of background, the Commission was told by the
Applicant that the Respondent company obtains its rugs
and carpets from Iran. In his opinion, the Respondent
trades in cooperation with the “fundamental Irani regime”
which, in the Applicant’s view, is a “fanatic regime”. He
was against the fanaticism and hence his entry into
Australia by grant of political asylum. The Applicant had
tried to keep his views from the Respondent, but in
particular Mr Faeghi, because he thought that if he did
not he would be dismissed. However, he made a protest
before Parliament House in Perth, this protest was
reported in Australia and overseas and in this way Mr
Faeghi became possessed of knowledge that the Applicant
was against the Irani regime. These matters were very
emotional and distressing for the Applicant who says his
wife and daughters are hostage in Iran. In trying to remedy
this situation he commenced a hunger strike in front of
the New South Wales Parliament House. The Applicant
admits that around the time that he conducted this protest
he was absent from work for two weeks.
The Applicant says that he was given approved leave from
the Respondent for these absences. Each time that he had
leave, he received permission of Mr Faeghi but none of
these authorities granted were in writing, they were all as
result of phone calls. It is his opinion, though, that his
work regime more than made up for the absences. He
worked seven days per week, but he was only paid from
Monday to Friday, not the weekend. But he accepted that
arrangement as reasonable in the circumstances. About
this time the Applicant gave notice to Mr Faeghi, through
a solicitor’s letter, of an intention to commence
proceedings in the Supreme Court for damages and other
relief for alleged defamatory statements made about him
by Mr Faeghi to a number of people in the Iranian
community. Also on 18 December 2000 the Applicant
wrote to Mr Calderon drawing to his attention that he
had certain wage entitlements which had been denied him.
About that time he had also spoken to Mr Faeghi and Mr
Calderon on the phone during which time he complained
that he had not received any commission for sales made
during the time he was Manager.
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27 During the period of his demotion the Applicant continued
to come to work as he thought that he was still employed.
He continued to be paid. He said nothing was changed
except his title. This state of affairs continued until 12
February 2001. Around that time a person presented to
the store describing himself the new Manager. In response,
the Applicant had told him that he was the Manager. The
new Manager, Mr Hurley, disputed this. The Applicant
asked advice from Mr Hurley as to what he should do
and Mr Hurly confirmed that he was the new Manager
and the Applicant should leave and that if he did not Mr
Hurly would arrange for the police to remove him.
28 The Applicant was given a letter by Mr Hurly which
appears to be a catalyst for his dismissal. The letter is as
follows—
“MEMO TO: Mr Tony Hurly
FROM:
Peter Faeghi
DATE:
12-2-01
SUBJECT:
Mohammand Mantegani
Dear Tony,
Peter has ask me to write to you on his behalf concerning Mr Mantegani being on the premises.
MR Mantegani and Peter are currently involved in a
legal battle concerning Mr Mantegani’s pervious employment with the company.
Mr Mantegani is no longer employed by The Peter
Faeghi Group and therefore has no business being
on the premises.
You as Manager of the Perth operation have Peter’s
total authority and support to ask Mr Mantegani to
vacate the premises and if he refuses to you have
Peter’s full support in having the Police if necessary
remove him from the premises.
Allen Calderon. (signed)”
29 The Applicant explained his version of political
differences between him and Mr Faeghi. It is not relevant
to summarise those in detail, but the thrust is that there
was a fundamental ideological difference between the
men, the difference resulted in the Applicant forming the
view that his life was in danger to the extent that he now
lives in hiding.
30 As for payments the Applicant says that on 11 January
and 9 February 2001 he received payments which, he
says, were for commission. His contentions are supported
by a letter signed by Mr James Healy, a person authorised
by the Respondent to do so, that the Applicant was offered
a commission of 1% of overall sales and 8% on his specific
sales at a conference held at the Persian Carpet Gallery
held on Good Friday 21 April 2000 in front of several
staff members. Commission was to be paid from the
commencement of employment. The document before the
Commission is signed by Mr Healy and contains another,
unidentifiable signature, but said by the Applicant to be
that of Matthew Ogori (Exhibit M9).
31 Of the events on 12 February 2001 the Applicant says
that when he was told to leave the premises by Mr Hurley
he contacted his solicitor to seek advice. He was advised
to ask whether he was to get notice and he was told that
he would not. He also requested some documentation to
establish that his services had been terminated. He was
further advised by his solicitors to stay until the Police
came to remove him. In due course the Police arrived
and told him he would have to leave, he did so out of
respect for the law and because he needed a witness to
prove that he had been forced to leave.
32 Insofar as mitigation of loss is concerned the Applicant
said that he had been searching for work but he had been
unsuccessful.
33 The Commission also heard evidence from First Class
Constable Stuart John Barter who confirmed that he had
been called to an incident on 5 February 2001 at the
Persian Carpet Gallery on Stirling Highway on the
complaint of one Tony Hurley. The Police Officer said
that it had been explained to him that there was a sacked
employee who did not want to leave the premises and he
was directed to a person who he identified in Court as the

34

35

36

37
38

39

40

81 W.A.I.G.

Applicant. He had a discussion with the Applicant then,
in the presence of the Constable Barter, Mr Hurly asked
the Applicant to leave. Constable Barter explained to the
Applicant that if he remained on the premises he could
be committing an offence and would probably be arrested.
With that the Applicant agreed to leave. He asked for the
Police Officers names, which were supplied.
Evidence was also taken from Mr James Trevor Healy,
who described himself as a bookkeeper and salesman at
the Respondent’s premises in Nedlands Western Australia
where he had been employed since 1985. He recalled
that the Applicant came into the store in March 2000 with
Mr Faeghi. The Applicant was given the keys to open
and shut the premises and various other functions. Mr
Healy had seen a fax which said those functions included
control of stocks, bookkeeping and so on. He recalled
this because he was surprised it appeared to be the job
that he was doing and he was never consulted about any
changes.
Mr Healy was shown various correspondence before the
Commission (Exhibits M2 and M3). He said that to his
knowledge the Applicant was not the Store Administrative
Officer, but he recalled that he later became Manager.
Even though he was Manager, Mr Healy felt that he lacked
experience because he was a cleric rather than having
managerial experience, but it was not his decision as to
whether the Applicant should be the manager or not, that
was for Mr Faeghi. Mr Healy confirmed that he signed a
statement that the Applicant was appointed manager of
the Respondent’s premises in Perth (Exhibit M11). He
also confirmed that the Applicant was offered commission
on the basis of 1% of overall sales and 8% on specific
sales (Exhibit M9). Mr Healy confirmed that the Applicant
was entitled to $3,474.00 for commission and that the
sales were seasonal and generated between $800,000.00
to $1,000,000.00 per annum.
Mr Healy confirmed the evidence of Constable Barter,
who had been asked by Mr Tony Hurly, as appointed
Manager of the store, in the middle of January 2001 to
remove the Applicant.
That is sufficient summary of the evidence given on behalf
of the Respondent.
Mr Mijatovic says in his closing submission that there is
proof that the Applicant was Store Administrative Officer
of the Respondent on 18 April 2000 and was appointed
Manager on or at least about 26 June 2000. There is
credible evidence, corroborated by Mr Healy, that he was
the Manager notwithstanding that in writing he was only
referred to as the Store Administrative Officer. Regardless
of his designation, the reality was that after 18 January
2001 he was sent a facsimile which referred him to as
literally a gate keeper. This according to Mr Mijatovic
was effectively a dismissal, but in practice the Applicant
carried out and continued to carry out the same role as he
did before and received the same wages with the same
commission. When he returned to the premises from an
approved leave which had been authorised by Mr Faeghi
his service would have entitled him to such leave.
Soon after this on 12 February 2001 the Applicant was
confronted with a situation where another Manager was
appointed. This Manager asked him to leave the premises,
the police attended, and he was removed in circumstances
which amount to nothing other than a summary dismissal.
There was no evidence of resignation, there was no
termination pay, there were no warnings, there is no
dismissal letter, he was never given any opportunity to
respond to any complaints about his work. It is the
submission of the Applicant that on two separate
occasions he was summarily dismissed without
termination pay and without consideration for his
interests. There has been no fair go all round and the
Respondent should be found not to have given the
Applicant a fair go.
The submission on behalf of the Respondent paints a
different picture of events. It is argued that in March 2000,
it was discovered that there was a shortfall in stock. This
arose from a stocktake done by Mr Faeghi and the
Respondent’s Accountant, Mr Calderon. There were
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suspicions that staff were stealing carpets and Mr Faeghi
decided a watch should be kept on the shop.
Through an associate Mr Faeghi knew of the Applicant,
understood that he was a theologist and a preacher and
he could therefore be trusted to watch the shop. The
Applicant was engaged for that purpose. He was offered
the position of Store Administration Officer. His duties
were to open and close the doors, not to leave the premises
and if he did the shop was to be locked. He knew that this
was the purpose of his engagement. At first the Applicant
declined to accept the appointment because it would
interfere with his theology studies and it was agreed that
if he opened and closed the store, in any free time in the
store he could continue his study. He was to supervise all
stock movements, control lay-by’s and receipts and
payments of monies which the Respondent describes as
an administrative role. A job description was supplied
for him to show the then Manager, Mr Ogori, and not
arouse suspicion as to the real reason for his being at the
store. This had arose after a clash between the Applicant
and Mr Ogori about whose conduct the Respondent had
some suspicions. The Applicant, though, was never given
a commission structure, nor was he in a managerial or
sales position. His rate of pay remained the same through
the whole of the time he was employed because he had
the same job of opening and closing the store and
watching over the movement of the stock.
The Respondent denies that the Applicant was ever
authorised leave for either two days in Perth or the two
week trip to Sydney for his demonstration. It was the
contention of the Respondent that during that time the
Applicant abandoned his job.
As far as Mr Faeghi was concerned he was under no
misapprehension as to the political or religious beliefs of
the Applicant. The submission asserts that Mr Faeghi
understands the political views of those who seek political
asylum from Iran. According to the written submission,
there are staff from many religious backgrounds employed
in the business, all Mr Faeghi seeks is the business be run
well and profit made. The staff are a mixture of Christian,
Jewish, Bahia and Muslim.
As to the claim in Application No 107 of 2001, the
Respondent asserts that the Applicant was always
employed to open and close the store, he was never
employed to sell carpets. The manager at the time was
Mr Ogori.
As to the second claim, the Applicant went to Sydney
without authority and in doing so, abandoned his job. A
replacement was found and that was the reason he was
not accepted back in the store on 12 February 2001. The
first the Respondent, through Mr Faeghi, new about his
whereabouts was on a news program.
As for the claim for loss of damage, the Respondent
asserts the Applicant has been paid all entitlements. As
to injury and loss of reputation, it should be remembered
that the Applicant drew media attention to himself.
The Respondent also submits that over 700 carpets went
missing from the Perth store. The loss is estimated at
around $4 million. The then manager, Mr Ogori, was
confronted during 2001 regarding this loss and according
to the Respondent disappeared overnight and left
Australia.
The Commission had the opportunity of hearing and
seeing the Applicant give his evidence in chief. He was
not subject to cross examination and therefore the
Commission has none of the usual measures against which
to formulate its opinions as to the credibility. I therefore
must rely upon what I saw and heard from the witness on
the day of hearing. Nothing that I did see or hear on that
day detracts from the general impression that the
Applicant is a sincere and honest man. His evidence was
careful and measured and was not extravagant in any way
although the allegations he makes concerning the
Respondent are serious. There was nothing from his
demeanour or the form of his answers that ought lead the
Commission to conclude he told anything other than the
truth and I so find.
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49 As set out earlier in these Reasons, the Respondent has
chosen to take little part in these proceedings. It filed a
Notice of Answer and Counter Proposal to Application
No 107 of 2001 on 16 February 2001 and Mr Calderon
did take part in a conference held to discuss the matter on
17 May 2001. However, those two events were the only
involvement from the Respondent in this matter until it
submitted its written submission on 4 October 2001.
50 If the Respondent did not appreciate the gravity of the
applications insofar as the necessity to defend them is
concerned, prior to the date of hearing it should have
after when the Commission forwarded to it the transcript
of proceedings. It appears that the receipt of those
transcripts did not promote the Respondent into any
greater activity than to write a one and a half page response
to the application and then only after an extension of time
to do so was granted. There were a number of options to
it. It could have sought leave that the matter be reopened
so it could present its case and call evidence in rebuttal of
the information the Applicant had put before the
Commission. At the very least the Respondent could have
supported the contentions advanced in its written
submission by affidavits sworn by Mr Faeghi or any other
relevant person. However, it has not chosen to take either
of those options. This leaves the Commission with the
sworn evidence of the Applicant, supported by documents
which have the appearance of being acceptable
corroboration of what he said, with almost nothing to
consider on behalf of the Respondent.
51 The best that can be said about the Respondent’s
submission is that it continues, at least in general, the
thrust of the Answer and Counter Proposal. That is, the
Applicant terminated his own services when he left Perth
to hold a protest. There was a denial that he had been
discriminated against on religious grounds. The Applicant
had not supplied the Respondent with any information
about what he was going to do, it was assumed therefore
he had left his employment and a replacement was
employed. There was nothing, though, about the
Respondent’s reason described in the submission of 4
October 2001, why the Applicant was appointed, that is
he was to watch over the stock because it was thought
that it was being pilfered.
52 The Commission also has to take into account that, in
preparing the short written reply, the Respondent had
before it all of the information that was before the
Commission, that is it had all of the Applicant’s case. It
is hard to escape the conclusion that a number of the
contentions in the submission are potentially self serving.
53 Having considered the submissions against the
background of how the Respondent has treated this matter
in the past, the superficial plausibility of the submission
is overwhelmed by the lack of evidence needed to support
the contentions contained in it.
54 As I understand the law, the Commission is obliged,
having found that the Applicant was a truthful person, to
find that, where the evidence of the Applicant differs from
the unsupported contentions of the Respondent, that the
evidence of the Applicant should be preferred.
55 There are two applications to decided. The first alleges
that there has been a dismissal by way of a demotion.
56 The law in this jurisdiction is that ordinarily the unilateral
transfer of an employee from one job to another is,
notionally at least, a dismissal and re-employment in the
new classification. These principles were established in
Midland Junction Abattoir Board v Western Australian
Branch, Australasian Meat Industry Employees Industrial
Union of Workers WA (1963) 43 WAIG 1082 and see also
O’Connor v The Argus and Australasian Limited (1957)
VR 374. The same principles have been applied in
succeeding cases, one of the most notable being Transport
Workers’ Union of Australia Industrial Union of
Workers—Western Australia Branch v Mt Newman Mining
Company Pty Ltd (1989) 69 WAIG 1036 (Savic’s Case).
57 Discussion has developed in the case law about the
severity of an action by the employer which would
constitute a unilateral transfer. The concept has been
examined in Russian v Woolworths SA Pty Limited 64 IR
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169 where there are two relevant observations. These
are—
“In the instant matter the employer sought to change
the terms pursuant to which the Applicant worked
… the changes proposed by the employer were no
small matter of detail but were fundamental and went
to the very heart of the parties relationship, involving as they did a fundamental change to the position
held by the Applicant, and a significant reduction in
the rate of remuneration”
There are two propositions here. Fundamental change and
significant reduction. These are conjunctive and are
questions which need to be posed in this case. The reality
is the Respondent did not ask the Applicant to make a
fundamental change to the relationship at all, in effect
they are asking him to do the same job, at the same pay,
but they changed the title of the job. This was not a
fundamental change to the position held by him as
occurred in Savic’s case ibid where Savic was a truck
driver and was transferred to a non driving position. Savic
did not accept the change and the Full Bench eventually
found that the type of treatment he received amounted to
a fundamental change and therefore entitled him to say
that he had been dismissed even though he had been
offered a job within the operations of the Respondent.
It seems that the test to what constitutes conduct is whether
that conduct is likely to destroy or seriously damage the
relationship of trust between the employer and the
employee. If either of those things happen the employee
would be entitled to treat himself as being discharged
from further performance of the contract. If he did he
would terminate the contract by reason of the employer’s
conduct and would be constructively dismissed.
That did not happen in this case. The Applicant did not
treat himself as discharged from any further performance
of the contract, he continued to work and the employment
relationship continued until the second event which is
termed a “summary dismissal” occurred. This event is
the subject of Application No 448 of 2001 which I now
need to consider. It follows that the Commission finds
that there was no dismissal, constructive or otherwise, in
the issues raised in Application 107 of 2001 because
relatively speaking, there was no significant variation to
the contract, the name change postulated by Mr Mijatovic,
of Counsel, from Manager to Gate Keeper does not give
rise to significant change, in fact, it is doubtful that label
was ever given by the Respondent to the classification
that continued to be occupied by the Applicant.
The relationship subject to the first application needs to
be further examined because there are claims for
contractual benefits. There is evidence from the Applicant,
supported by the documentary evidence, which gives
force to his contention that he was and would be entitled
to be regarded as a Manager (Exhibit M3). His claims
concerning commission were rejected by the Respondent
in the letter dated 18 December 2000 (Exhibit M4). This
letter could well be the source of contention that the
Applicant was to open and close the store and do only
those things, however, that proposition is inconsistent with
the letter of engagement (Exhibit M2) and the nomination
of the Applicant as a manager in Exhibit M3 as it is with
parts of the 4 October 2001 submission by the
Respondent.
The Applicant has, in my view, established that he was to
be paid a commission. Exhibit M9 signed by Mr Healy
and supported by Mr Healy’s viva voce evidence makes
it clear that there was to be commission to be paid from
the commencement of the employment relationship. The
analysis for the period of 1 September 2000 to 30
November 2000 indicates that the Applicant, for that
period, was entitled to the sum of $3,474.00 for
commission. Mr Healy certifies that to be a true
understanding of the contract between the parties and the
Applicant will be awarded a balance of commission owing
on that basis.
It is clear on the evidence that the Applicant was dismissed
when Mr Hurley came to the store on 12 February 2001.
The Applicant was asked to leave the premises, he did so
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under police escort. He could not be anything other than
summarily dismissed. He received no pay, there was no
precursor to the action by way of warnings or expressions
of dissatisfaction with his work. The Applicant says that
this is because the reason for his dismissal is based upon
political difference between him and Mr Faeghi.
The Applicant attests that these differences were not
immediately obvious between the two men. When he was
employed by Mr Faeghi, Mr Faeghi knew that his family
was in Iran, but did not know that they were hostages.
Because they were hostages the Applicant did not explain
to Mr Faeghi that he was against the Iranian regime, nor
did he say that he was in the country by way of entry by
political asylum.
That Mr Faeghi would accept that has much to do with
the Applicant’s vocation as a priest. In the Applicant’s
opinion, because he was a cleric, Mr Faeghi reached the
conclusion that he was like other priests in Iran who were
not against the Iranian regime.
The reason Mr Faeghi did not want to be involved with
people who were against the Iranian regime is that, for
trading purposes, every few months he needed to go to
Iran to buy carpets. For this purpose he needs the
cooperation of Iranian officials both in Australia and Iran.
The Applicant says against this reality that if he had
explained that he was against the Irani regime, he would
be dismissed.
Mr Faeghi became aware of his political position because
after a period of four years, the Applicant decided that he
needed to protest in front of the Parliament in this State.
He received media coverage and was interviewed by
various radio stations. The Applicant says that he had
information that Mr Faeghi had approached the Iranian
Embassy and sought to have him removed from the
country. After that, the Applicant thought that he was in
danger and has lived in hiding since.
It is the Applicant’s contention that it should not be
regarded as strange that the Respondent would pay him
to study the Islamic faith. This is a custom and not unusual.
The Applicant’s public protests occurred during
December 2000. It was after that, that the Applicant found
that things were being said about him in the Iranian
community and he had instructed solicitors to initiate
action in the Supreme Court for defamation against Mr
Faeghi. These actions commenced in late December 2000.
With the lack of evidence from the Respondent in this
matter, the Commission needs to be cautious about
making findings about such serious matters as political
and religious differences as alleged by the Applicant. What
can be found is, though, that there is a circumstantial
stream of evidence which suggests that the Applicant’s
story should be given some weight. However, ultimately
it is unnecessary to make a finding whether the Applicant
was dismissed for political or religious reasons because
what is clear is that the tests the Commission is required
to apply are set out in Undercliff Nursing Home v
Federated Miscellaneous Workers Union of Australia
(1985) 65 WAIG 315. The question to be answered is
whether the right of the employer to terminate the
employment has been exercised so harshly, oppressively
or unfairly against the Applicant to amount to an abuse
of the right but more particularly whether there has been
a fair go all round (Lottie and Halloway v AWU (1971)
NSWAR 195).
There is no evidence at all that on 12 February 2001 the
Applicant was given a fair go in any shape or form
whatsoever. A person he did not know appeared at the
store and told the Applicant that he was the new manager
and that the Applicant had no longer a job. In addition, a
dismissal was exercised in a summary fashion by the
calling of the police to remove the Applicant from the
property. The police were not required to physically
remove the Applicant, he went under his own volition.
But it is clear from the evidence of Constable Barter that
the sole purpose of the police attendance upon the
property in Stirling Highway was to ensure that an
ex-employee was removed from the premises.
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72 In those circumstances the Applicant was unfairly
dismissed. His dismissal was harsh, unfair and oppressive
and the Commission finds accordingly.
73 The Applicant was invited, through Counsel, to submit a
schedule of loss and injury. This document was received
by the Commission on or about 10 August 2001.
74 In assessing the claim the Commission is required to apply
the principles for the assessment of loss or injury which
have been clearly stated by the Full Bench in Boganovich
v Bayside Western Australia Pty Ltd (1999) 79 WAIG 8.
I apply those. Concerning loss the Applicant submits that
he suffered actual damages for six months unemployment.
He was not employed for any period during that time.
His income prior to dismissal was $28,000.00 per annum,
this was reduced to nil from 12 February 2001. His loss
was therefore $14,250.00 and is ongoing.
75 As for outstanding commission entitlements, he was
entitled to $3,474.00. He has been paid $3,310.91 leaving
a balance $163.10.
76 There is a claim for termination pay pursuant to the
Minimum Conditions of Employment Act of $1,100.00.
This is outside the jurisdiction of this Commission and
therefore cannot be awarded.
77 As for injury and loss of reputation, Counsel for the
Applicant says that the Applicant was shocked and
stressed by the treatment meted out to him and suffered
humiliation and injury of a type that is contemplated by
the Act and for which compensation ought be awarded.
He has not been able to find any work and his name and
reputation has been irreparably damaged. The Iranian
community of Australia was aware of his dismissal and
there has been publicity about it. For all of these reasons
the Applicant has been unable to obtain work in Perth or
Australia for that matter, with the Iranian community due
to the political issues involved and is unemployable and
tainted by the matter. This means that his injury is personal
and its effect on him and his reputation is profound. He
has been labelled as a person of notoriety. There has been
impact on his ability to work as both a salesman and a
manager and that impact continues.
78 Counsel made statements concerning the physical and
particular health problems by the Applicant including
fears for his life. However, apart from this last, there is
no evidence before the Commission from the Applicant
about these matters. Finally it is submitted that the
Applicant lives in fear, changes his address and his
telephone numbers constantly, he is being treated like a
person without honour and without rights which is
contrary to his religious beliefs and his personal character.
The Applicant claims the sum of $25,000.00 for injury
for both dismissals.
79 I have carefully considered these claims of loss and injury.
As for loss, I accept that the loss earnings is at least in the
sum of $ 14,250.00. Insofar as injury is concerned, I have
found that there is not two dismissals there in fact is one
dismissal. It is clear to me that the effects upon the
Applicant, at least on his evidence, are severe and ongoing
particularly his ability to obtain work or to follow his
religious vocation. In the circumstances, and applying
the established criteria, bearing in mind that the Full
Bench has observed that the sum to be awarded for injury
is still is an open matter, I award the applicant $10,000.00
for injury. This means a total amount for loss and injury
for $34,250.00 to this the Commission is required to apply
the cap of equivalent to six months salary as set out in
section 23A of the Act. On that basis the applicant will
be awarded the sum of $14,250.00 for loss and injury he
will receive a further sum of $163.03 for outstanding
commission and entitlements.
80 It needs to be observed that in reaching these conclusions,
the Commission has decided that because of the passage
of time and the reasons for the dismissal in this case,
reinstatement would be unavailing. It would issue orders
that the Applicant was unfairly dismissed on 12 February
2001, that reinstatement is unavailing and the Applicant
will be awarded compensation in the sum of $14,250 for
loss and injury and $163.03 for contractual benefits.
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81 Minutes of Proposed Order will now issue and the
Commission will accept submissions on behalf of the
Applicant as to whether any specific orders should be
made about where the compensation that has been
awarded to the Applicant should be paid.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
MOHAMMAD HASSAN MANTEGHI,
APPLICANT
v.
PETER FAEGHI GROUP PTY LTD
(ACN 068 434 168) T/A PERSIAN
CARPET GALLERY, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
TUESDAY, 16 OCTOBER 2001
FILE NOS
APPLICATION 107 OF 2001,
APPLICATION 448 OF 2001
CITATION NO.
_______________________________________________________________________________

Result

Unfairly Dismissed that reinstatement is
unavailing and that he be paid
compensation in the sum of $14,413.73

_______________________________________________________________________________

Order.
HAVING heard Mr T. Mijatovic (of Counsel) on behalf of the
Applicant and there being no appearance on behalf of the
Respondent, the Commission pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby declares
and orders—
1. THAT the Applicant was unfairly dismissed and reinstatement is unavailing.
2. THAT the Respondent pay to the Applicant compensation in the sum of $14,250.70 for loss and
injury.
3. THAT the Respondent pay the Applicant the sum of
$163.03 as a contractual entitlement for commissions.
4. THAT the payments specified in orders 2 and 3 herein
of $14,413.73 be paid within 14 days of today’s date
to the Applicant’s solicitors, TRM Legal Services,
Level 4 Irwin Chambers, 16 Irwin Street, Perth WA
6000.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

2001 WAIRC 04094
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
SHELLEY-LEE
MCKEATING,
APPLICANT
v.
CORPORATE
PHYSICIANS
INTERNATIONAL (AUSTRALIA)
PTY LTD, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
MONDAY, 22 OCTOBER 2001
FILE NO/S
APPLICATION 508 OF 2001
CITATION NO. 2001 WAIRC 04094
_________________________________________________________________________

Result
Representation
Applicant
Respondent

Application upheld. Order issued.
Ms S L McKeating in person
No appearance by the respondent

_________________________________________________________________________
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Reasons for Decision.
(Given extemporaneously at the conclusion of the
proceedings, taken from the transcript as edited by the
Commission)
1 This is a claim pursuant to s 29(1)(b)(ii) of the Industrial
Relations Act, 1979 (“the Act”) by which Ms ShelleyLee McKeating (“the applicant”) claims that she was
denied contractual benefits from the respondent as named
in the notice of application as the Corporate Physicians
International (Australia) Pty Ltd (“the respondent”). The
applicant’s claim is that in her employment as an
administrative secretary and accounts clerk she was denied
wages in the sum of $1,838.00 net for the month of
December 2000 and, secondly, wages in the same sum
for the month of January 2001, and finally, wages and
salary in respect of a period of annual leave taken for one
month in the same sum leading to a total of $5,514.00
net.
2 The respondent has not appeared on the calling on of this
matter and nor has it filed a notice of answer and counterproposal. Additionally the Commission notes that at a
meeting held by Deputy Registrar Lovegrove under
direction from the Commission the respondent failed to
appear at that proceeding and has apparently made no
contact with the Commission since that time.
The Facts
3 The applicant has given evidence that she was employed
by the respondent company as named, in the capacity to
which I have referred, pursuant to a letter of appointment
dated 10 February 2000, tendered as exhibit A2. That
letter specifies that the applicant would be employed
commencing 28 February 2000 in Perth on an annual
salary of $27,000 per annum. The applicant testified that
she regularly received, in accordance with her contract
of employment, a monthly salary as a net payment of
$1,838.00 which was the practice apparently at least up
until December 2000. For that month, the applicant tells
me that she was given a cash cheque dated 15 December
2000, tendered as exhibit A3, in the sum of $1,838.00
from Corporate Physicians International (Australia) Pty
Ltd which cheque, upon its presentation, was not
honoured and has not been so since on the evidence.
4 Furthermore, the applicant testified that at about this time
she communicated with representatives of the respondent,
in particular a Mr Bertogna, in relation to the financial
position of the respondent as creditors were due to be
paid and it appears on the evidence that insufficient funds
were available to meet those commitments. The applicant
also testified that similarly with her monthly salary due
for December 2000 her salary entitlement due for January
2001, again in the amount of $1,838.00 net, was not paid
to her and has never been received by her since she left
the employment of the respondent.
5 Furthermore the applicant testified that she arranged with
the agreement of the respondent to take a period of annual
leave to go on holidays for a period of two weeks in the
early New Year in 2001. However, the applicant testified
that upon reflection, she tendered her resignation as an
employee of the respondent which resignation letter was
dated 12 February 2001 and tendered as exhibit A5.
Exhibit A5 bears out the applicant’s evidence that at the
time of tendering her resignation she had not been paid
her salary for December 2000 nor for January 2001.
Additionally, she was owed a period of annual leave
commencing 12 February 2001 and ending on 2 March
2001 in respect of, in effect, her wages for February, again
in the sum of $1,838.00, giving rise to a total amount of
$5,514.00 net. In that letter of resignation the applicant
records her disappointment with the respondent in relation
to its treatment of staff and particularly the non-payment
of wages.
6 Also on the evidence before me by exhibit A6, is a
document entitled “Employee Leaving Check List” which
the applicant testified was completed in conjunction with
a Mr Roland Rosario, who the Commission is informed,
was the then acting manager of the respondent and also
occupied the position, I am told, of quality assistant/
quality assurance manager for the respondent. That
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document, which is co-signed by both the applicant and
apparently Mr Rosario and dated 9 February 2001, records
that the applicant has not received outstanding “pays”, as
it is described, in the amount of $5,514.00 which
represents salary for the months of December 2000,
January 2001 and February 2001. Other matters there set
out on that document are not relevant to the applicant’
claim in these proceedings.
7 The Commission is satisfied in the absence of any
evidence from the respondent of the matters to which the
applicant has given evidence, and is satisfied that it should
accept that evidence in the absence of any evidence from
the respondent to the contrary. That evidence is entirely
consistent with the documentary evidence before the
Commission and in all respects I find it credible evidence
and I find accordingly.
Conclusions
8 On the basis of that evidence I am entirely satisfied that
the respondent has failed to pay to the applicant, by way
of contractual entitlements, her salary entitlements for
December 2000 in the sum of $1,838.00 net, for the period
January 2001 in the sum of $1,838.00 net and in respect
of a period of annual leave for one month, again in the
sum of $1,838.00 net, leading to a total of $5,514.00 net
outstanding to the applicant which has not been paid by
the respondent and, therefore, is a contractual benefit
denied to the applicant on termination of her employment
and I conclude accordingly.
9 On that basis then, the Commission intends to order on
the basis of my findings and conclusions that the
respondent pay to the applicant the sum of $5,514.00 net
as a benefit under the applicant’s contract of employment
with the respondent due but not paid to her, and my order
will be that that amount of money be paid forthwith.
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Order.
HAVING heard Ms S L McKeating on her own behalf and
there being no appearance by the respondent, the Commission, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby—
1. DECLARES that the respondent denied the applicant a benefit under her contract of employment in
respect of three months salary.
2. ORDERS that the respondent pay to the applicant
forthwith the sum of $5,514.00 net.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.
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Reasons for Decision.
David Leith Moylan (the Applicant) applied on 5 April
2001 to the Commission for orders pursuant to section
29 of the Industrial Relations Act 1979 (the Act) on the
grounds that on 3 April 2001 he had been dismissed by
the Commissioners of the City of South Perth Council
(the City) in a harsh, oppressive or unfair manner. He
seeks reinstatement to the position of Chief Executive
Officer (CEO) of the City, a position he says he occupied
at the date of dismissal.
It is common ground that there are matters relating to the
employment relationship between the Applicant and the
City which have not been or are not capable of being
examined in these proceedings. Those are the subject of
an enquiry constituted under the provisions of section
8.13 of the Local Government Act 1995 (the LG Act) into
matters concerning the City of South Perth and later by a
Panel Enquiry, which enquiries are ongoing. The enquiries
by this Commission relating to this application are limited
to events commencing circa 10 April 2000 up until the
date of termination on 3 April 2001.
It is events during this period which establish the
chronology to be examined in these proceedings. There
is no substantial difference between the parties as to the
sequence of events which I now relate.
The Applicant commenced his employment relationship
with the City in the classification of Executive Manager
Business Services on 1 December 1994. He worked in
that classification until he was appointed by the City’s
Council to a newly created position of General Manager.
This occurred on 10 April 2000. The appointment was of
a short duration because on 31 May 2000, approximately
one month after the Applicant was appointed, the position
was made redundant. Three days before, the then Chief
Executive Officer, Mr Len Metcalf, was made redundant
and retrenched.
The Council agreed to appoint the Applicant to a recreated
position of Chief Executive Officer (CEO) to take effect
from 1 June 2000 subject to the formalities set out in the
LG Act.
The Applicant says, around the time of his appointment
as CEO, there were numerous allegations and concerns
about the administration of the City and he became aware
that these had been communicated to the Department of
Local Government which department oversees the
operations of local government in Western Australia. He
says that he had discussions with the Mayor and in order
to protect the City they agreed that the most prudent way
for the City to handle the matter would be for him to be
suspended. It is claimed by the Applicant that the
suspension would be for a period of 35 days during which
time legal advice could be obtained to provide the Minister
for Local Government with written advice, setting out
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what action the City has taken or proposed to take to give
effect to the findings and recommendations contained in
a report in accordance with Section 8.14(3) of the LG
Act.
Consequent upon that alleged discussion, there was a
special Council meeting held on Friday 24 November
2000 to discuss remedial action consequential to the
enquiry. At the meeting, Council having considered the
matter, passed a resolution (Exhibit M4) a copy of which
was served upon the Applicant together with minutes of
the meeting. According to the Applicant his apprehension
of what would happen thereafter was that advice would
be given to the Minister within the 35 day period and
that he would thereafter be reinstated as CEO.
It is relevant to note that the report upon which the City
acted, flowed from an authorisation given by the
Department of Local Government on 6 July 2000 to Mr
Gary Martin to enquire into and produce a report on
aspects of the City’s operations pursuant to section 8.14
of the LG Act. His report titled “A Report to the Executive
Director, Department of Local Government under the
provisions of section 8.13 of the Local Government Act
1995 into matters concerning the City of South Perth”
was published by him as an authorised person on 22
November 2000 (Exhibit S2).
I have mentioned earlier that there are matters relating to
the employment relationship which are not before the
Commission even though the Report by Mr Martin
(Martin Report) has been produced for information
(Exhibit S2). The parties advise the Commission that the
only purpose of producing the Martin Report was to
highlight to the Commission the recommendation
contained in Paragraph 14.2 Recommendations (c) “the
Commissioners appointed take immediate action to
dismiss Mr Moylan for misconduct”. The terms of
reference of the Martin Report relate inter alia to
allegations of unethical conduct. Findings about this and
other issues led to the conclusion set out in the
recommendation. However, it is unnecessary for me,
because of the limited scope of the issue before this
Commission, to comment further in the chronology about
those matters.
Soon after the Council passed the resolution referred to
in Exhibit M4, the Department of Local Government
suspended it and Commissioners were appointed. For the
purpose of these reasons it must be noted that the
Commissioners, in accordance with the LG Act effectively
are the Council and exercise all its powers during their
appointment.
The suspension of Mr Moylan previously advised to him
was confirmed on 20 December 2000. The effect was
that he was relieved of duties but remained on full pay
and benefits, pending the outcome of the Panel Enquiry.
His status was again confirmed to him on 21 February
2001. This was done because Mr Moylan, by letter on 20
February 2001, had sought an explanation as to the City’s
intended course of action regarding his suspension. He
was of the belief that clarification would be given well
before 20 December 2000 as had been advised to him on
8 December 2000 by the City’s solicitors. He complained
that he had not received any information that qualified or
explained the Council’s actions and intentions, he
reminded the Council that he had been on suspension for
four months, he thought that unreasonable particularly
in the absence of any communication about what was to
happen to him.
The next relevant event is that on 27 March 2001 the
Applicant attended a Council meeting. He says he did so
after becoming aware of recommendations made by the
Acting Chief Executive of Council to pay a tax liability
incurred by former CEO Mr Len Metcalf. He had views
about the efficacy of such payment and thought that he
had responsibilities under the LG Act to bring them to
the attention of relevant persons. He says that he tried to
do so through the Acting CEO. Because he was
unsuccessful in doing so he attended the Council meeting.
At the meeting he made an intervention from the public
gallery. This intervention was ruled out of order. The
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following day he wrote a long letter to Mr J Donaldson,
the Chairman of the Commissioners of the City, outlining
his concerns. This letter is marked also to have been sent
to the Minister for Local Government (Exhibit M8).
On the same day, he sent a facsimile letter addressed to
the Principal Policy Advisor of the Minister for Local
Government. The letter was marked as being released to
a number of print media outlets, specifically, The West
Australian Newspaper, The Sunday Times and the
Community News. In it the Applicant outlined complaints
about the running of the City, and gave notice that he
intended to resume his role as CEO, allegedly in
accordance with what he saw as his contractual rights
and obligations. He gave notice that he would be seeking
a full enquiry including an investigation into what he
believed constituted official corruption by various office
holders.
The Applicant also claimed in the correspondence that
he had talked with a series of officers of the City who
had shared his concerns about how the City was operating.
The Applicant’s actions prompted the City, through its
solicitors, to have him reminded that he had been relieved
of all duties and he was on full pay and benefits pending
the outcome of the Panel Enquiry. He was instructed that
he should not in any way attempt to resume his duties as
CEO. Notwithstanding these communications, the
Applicant continued with his stated intention. On 2 April
2001 he wrote to the Chairman of the City and outlined
his intentions along those lines (Exhibit M10). His letter
outlines various complaints and intentions upon his return
to duty.
On the same day he wrote to Mr Roger Burrows, the
acting CEO, advising Mr Burrows that he intended to
resume duties on 4 April 2001 and directed Mr Burrows
to make various arrangements to facilitate this (Exhibit
S26).
It is common ground that on 3 April 2001 the Applicant
telephoned Mr Nicholas Ellery, Solicitor of Corrs
Chambers Westgarth, the solicitor for the City, when
during the conversation he repeated his intentions. There
is controversy between the Applicant and Mr Ellery about
what was said during that conversation. The file note made
by Mr Ellery of the discussion (Exhibit S27) support the
City’s contention that the Applicant said he would attend
with a security officer as necessary. The Applicant’s
contention is that he only mentioned such an intention
because he was told by Mr Ellery that the police or another
authority would be called to stop him securing his socalled right to enter the premises. This last comment is
recorded in the file note dated 3 April 2001 (Exhibit S28).
Apparently on this day there was another telephone
conversation between Mr Moylan and Mr Ellery, wherein
the Applicant repeated his intention to resume his duties
(Exhibit S28).
Around this period there was correspondence between
the lawyers for the City and the Applicant (see Exhibit
S21). There were responses from the Applicant (see
Exhibits S22 and S25). This caused the Commissioners
of the City to convene a Special Meeting on 3 April 2001.
At the meeting they heard reports on the stated intentions
of the Applicant. They say they took legal advice and in
all of the circumstances decided that the Applicant had
committed gross misconduct and for that reason his
termination of employment should be effected summarily.
They resolved accordingly and the Applicant received
forthwith a letter by hand delivery in the following
terms—
“Dear Mr Moylan
TERMINATION OF EMPLOYMENT
I advise that following a Special Council Meeting
held on 3 April 2001, Council has resolved to terminate your employment with the City with effect from
4 April 2001 for gross misconduct.
The reasons for the terminations are—
1. Your wilful refusal to obey lawful directions
of the City.
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2. Various repeated breaches of the City of South
Perth Code of Conduct. These breaches of the
Code relate to recent public communications
to the media, the Office of the Minister for
Local Government, the Premier, the Chairman
of Commissioners, and to officers of the City.
3. Your actions since the meeting of Council of
27 March 2001 have led to an irreparable
breakdown of a sustainable employer-employee relationship leaving the City with no
other available alternative action.
As you are being terminated summarily for gross
misconduct, you will not be paid salary or other remuneration benefits beyond Wednesday, 4 April 2001.
You should make arrangements immediately to return all assets of the City that are in your possession.
This would include the motor vehicle and mobile
phone. You should contact Mr Cliff Frewing for this
purpose.
Yours faithfully
Julian Donaldson (signed)
JULIAN DONALDSON
CHAIRMAN OF COMMISSIONERS
3 April 2001”
(Exhibit M12)
The Applicant says all of these events caused him personal
distress and have harmed his health to the extent that he
was admitted to hospital on or around 24 December 2000
where he remained for the next three weeks. A clinical
psychologist’s report said to have been produced for the
purposes of a workers compensation claim is before the
Commission (Exhibit M6).
The City says that the action of the Applicant over this
period breach provisions of the Code of Conduct which
was adopted by the City in September 1999. A copy of
the Code had been communicated to the Applicant as it
had to all employees of the City. It is binding on him as a
Senior Manager as it is on an elected Member of the
Council. The Code sets forth modes of behaviour and
conduct which, in the contention of the City, the Applicant
breached.
It is argued in any event, his actions constitute serious
and gross misconduct in that he demonstrated an intention
to repudiate his contract. This conduct seriously damaged
the relationship of trust and confidence between the
employer and employee and led the Commissioners of
the City to terminate the employment contract for gross
misconduct.
The City makes it clear that for the reasons which were
at the heart of his termination, the Applicant’s claim for
reinstatement would be totally impracticable and submits
that the application should be dismissed.
For the purposes of these Reasons for Decision the
proceeding summary is sufficient scan of the relevant
events.
The Commission is required to make findings about the
credibility of witnesses. The only evidence for the
Applicant was presented by him in person. It was obvious
to the Commission that he was agitated, tense and very
anxious. However, there is nothing in what he said which
would lead me to conclude that he did not tell the truth
about the sequence of events. I will make some later
comments about his conduct as a response to those events
but I am unable to find that his evidence should be
disbelieved, on the contrary he was a credible witness.
The Commission heard evidence from the three
Commissioners of the City, Ms S Smith, Mr E Lumsden
and Mr J Donaldson. Each of those persons gave their
evidence in a careful measured and in an impressive
manner. They each gave the impression of being
thoroughly competent in the office they have been
appointed to discharge. Mr Donaldson’s answers while
superficially may give the impression of being evasive,
were not that in my finding, they were precise answers to
the particular questions put. That he was careful in the
way he gave his answers did not detract from my view of
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his credibility as a witness. I find the evidence given by
the three Commissioners who constitute the employing
body of the Applicant to be acceptable as truthful record
of events.
28 As for Mr Nicholas Ellery he was questioned closely
about the file notes Exhibits S27 and S28. He was,
unfortunately, unable to recall much of the detail of the
surrounding conversation, whereas the Applicant was sure
about what happened. In that narrow area of evidence,
because the Applicant could recall strongly what occurred
and I have found him to be a witness of truth, then I am
obliged to find, because of Mr Ellery’s lack of detailed
recall about what happened, honestly admitted I must say,
that in respect of the two telephone conversations between
the Applicant and Mr Ellery that more likely than not the
evidence of the Applicant is the correct version and in
that area of the evidence I favour the evidence of the
Applicant over that of Mr Ellery.
29 The determination of matters such as this depend upon
whether there has been a fair go all round (see: Undercliff
Nursing Home v Federated Miscellaneous Workers Union
of Australia (1985) 65 WAIG 305) events have to be
considered from both points of view upon the test set out
in Loty and Holloway v Australian workers Union [1971]
AR 91 at 99.
30 Ordinarily an employee claiming to have been unfairly
dismissed bears the onus of establishing that his or her
case for the Commission’s intervention (see: Western
Suburbs District Ambulance Committee v Tipping [1957]
AR (NSW) 273 at 279). The burden lies with the employee
to provide evidence to prove to the Commission that the
dismissal was harsh, unjust or unreasonable. However,
where the dismissal is justified on the basis of an allegation
of misconduct or incompetence, it would be for the
employer to establish that the alleged misconduct or
incompetence in fact warranted summary dismissal. A
well known case dealing with these issues is Pastrycooks
Employees, Biscuit Makers Employees & Flour and Sugar
Goods Workers Union (NSW) v Gartrell White (No 3)
(1990) 35 IR 70 where an employee was summarily
dismissed for alleged failure to follow what the employer
believed to be a lawful order. There are parallels in this
case. In the course of dealing with the question of onus
Hungerford J stated—
“It is undoubted, in my view, and as Mr Walton conceded, that the onus for making out a case to warrant
the intervention of the Commission in ordering reinstatement is on the claimant union: see Re Barrett
and Women’s Hospital, Crown Street [1947] AR
(NSW) 565; RE Municipal Employees, Greater Newcastle (Wages Division) Award (Re Wallace) [1949]
AR (NSW) 868; Western Suburbs District Ambulance
Committee v Tipping [1957] AR (NSW) 273 at 279
and Homebush Abbattoir [1966] AR (NSW) at 386.
However, it is also undoubted, in my view, that where
an allegation of misconduct is raised as a defence
or as justification of a particular course of action
by an employer, such as in summarily dismissing an
employee, then the legal burden, in an evidentiary
sense to establish that fact, shifts from the union to
the employer: see WD & HO Wills (Australia) Ltd v
Jamieson [1957] AR (NSW) 547 at 552, 553; North
Television Corporation Ltd [1976] 11 ALR 599 at
602; Flynn v JC Hutton Pty Ltd (1982) 3 IR 413 at
414; Williams v Printers Trad Services (1984) 7 IR
82 at 84; and Wallace v Deering Auto Electrics
(1985) 12 IR 34 at 35. To the extent that Mr Newall
submitted to the contrary, his submission cannot
stand. The approach as to this shifting of the burden
of proof received conceptual support in the judgement of Dixon J, as he then was, in Darling Island
Stevedoring & Lighterage Co Ltd v Jacobsen (1975)
70 CLR 635 at 643, and in that passage from his
Honour’s judgement which said at 644—
“Again, it is a general principle that absence
of default or wrongdoing is presumed and
proof is required when its absence is made a
qualification of a right. It is in accordance with
principles to regard fault as a particular
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exception defeating the right only when alleged and proved.”
The right of an employer to summarily dismiss an
employee without notice is qualified by the employee
inter alia having committed an act of misconduct;
thus, to be able to rely upon the right, and to pay the
employee up to the time of dismissal only rather than
terminate by notice or payment in lieu of notice, the
employer must not only allege misconduct but must
also prove it. In support of his judgment of Dey J in
Re Wentworthville Leagues Club Ltd (1976) 18 AILR
355 in which his Honour clearly held that the necessity for proving misconduct lay upon the party
setting it up, namely the employer, and even though
the union had the responsibility for establishing a
proper case for reinstatement. I respectfully agree
with his Honour’s conclusion, it being entirely consistent with well established authority.”
The relevant standard to be satisfied in relation to
allegations of gross misconduct against employees is on
the balance of probabilities. However, that standard must
be satisfied to a degree which is appropriate for the gravity
of facts to be proved. In New South Wales Bar Association
v Liversee (1982) 2 NSWLR 231 it was considered a
finding which may put a career in jeopardy must be made
with regard to such considerations of the gravity of facts
in issue (see the principles Briginshaw v Briginshaw
(1938) 60 CLR 336). Even though the principle
Briginshaw v Briginshaw is applicable to findings of
criminal conduct or fraud, the statements of principle have
been applied to allegations of a broader nature in unfair
dismissal proceedings. It is necessary for a tribunal
therefore to consider the nature and seriousness of the
allegation made before finding it proved at the requisite
level. If an employer cannot prove to the requisite standard
the acts to justify the summary dismissal then such
dismissal should be found to be harsh unjust and unfair.
The relief to be granted in a particular matter would
depend upon the various discretionary considerations.
I intend to deal with the facts and to apply the law to
them. It is common ground that the Applicant had been a
General Manager for a short period, that position became
redundant, he became CEO. These events gave rise to a
range of difficulties between the parties which had been
the subject of proceedings first by an enquiry by Mr Gary
Martin and then by way of a Panel Enquiry appointed
pursuant to the LG Act.
The Commission has only superficial knowledge of the
events which were subject of enquiry before Mr Martin
and now by the Panel Enquiry. The Commission
understands from the submissions of Mr Sher, of Counsel,
who appeared for the City that the Panel Enquiry has
been reconstituted, is continuing its work and in due
course one can anticipate that it will report its findings.
If that Panel Enquiry is dealing with the recommendations
of the Martin Report, it will make findings concerning
what action ought to be taken concerning the Applicant
arising from his conduct in the matters which are subject
to the enquiry.
I agree with the submission of Mr Stubbs that the issue
for this Commission is a narrow window into the
employment relationship between these two parties and
it canvasses only those events between the parties post
the suspension leading up to the termination on 3 April
2001.
I find that the Applicant had it in his mind, as a result of
a discussion with the then Mayor, that when he was first
suspended it would be for a short period, 35 days. Events
overtook that arrangement, if there was such an
arrangement, about which I can make no dispositive
conclusion because I have not heard sufficient evidence
to do so. I merely say that I accept the Applicant’s evidence
that a suspension of 35 days was in his mind.
The Applicant, after the period expired, then commenced,
in various ways, to pursue a return to work. He was
disabused from doing so by the City and a chain of
correspondence took place between them about him
returning to work. It was always the intention of the City
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that he remain away from the workplace because on 7
December 2000 when he did return to his job there was
disruption which was resolved in a conversation between
Mr Donaldson and the Applicant, which lead to the
Applicant removing himself from the office.
The Commissioners of the City had formed the view that
the Applicant’s presence in the office did not, in their
view, help with the proper governance of the City. They,
therefore, wanted him to stay away.
The Applicant would have it that, following his
attendance, he became sick, suffering stress and associated
health problems which led to his hospitalisation by a
psychiatrist in a private hospital for three weeks
commencing late in December 2000.
There is no need for me to comment further on that event
or upon the psychologists report which was introduced
into evidence (Exhibit M6) other than to say that on my
lay reading of the report, it refers more to difficulties with
his private life than it does to work. However, be that as it
may, I have no need to make a finding about that at the
moment. What it does show is that the three weeks in
January 2000 when there was no communication the
reason was that the Applicant was unable to do so.
Apparently after the Applicant left hospital, he became
possessed of information which he thought he had a duty
to bring to the attention of the Commissioners of the City
he gave notice of his intention to do so to the Acting
Chief Executive and he attended a Council meeting as a
private citizen in the public gallery. He took the
opportunity to attempt to raise issues. His attempts were
ruled to be out of order by the Chairman of
Commissioners, Mr Donaldson.
It is relevant to note that apart from the telephone
conversation between Mr Donaldson and the Applicant
on 7 December 2000 and the contact with the Applicant
at the Council meeting on 27 March 2001 was the only
in person contact the Commissioners had with him,
notwithstanding his numerous attempts to seek meetings.
The Applicant continued to seek meetings through the
City’s solicitors. He was told by Mr Ellery that the City
Commissioners did not wish to take up his request to
meet with them. It is fair to say that Mr Ellery, on their
behalf, most likely told the Applicant he should desist
with his attempts to see them in fact his note contains the
following words “I said the Council has told him their
position numerous times nothing has changed. They have
the authority to take this action” (Exhibit S28).
Mr Ellery’s view is that as a result of being told this the
Applicant then said that there would be a confrontation.
He admits that the Applicant said this in the context that
it would be ridiculous. The Applicant’s view is that the
conversation should have been recorded the other way
around, he thought the situation had reached the ridiculous
stage which could lead to confrontation. The Applicant
had told Mr Ellery that he would appear at the City to
enforce what he said were his rights.
As I have found earlier, I think it more likely than not
during that conversation when the Applicant talked about
attending the premises that his version of events is correct.
When he expressed his intention to bring a licensed
security agent with him it was in response to being told
by Mr Ellery that he would be disallowed entry by the
police.
This is important in the general context of events because
if it were reported to the City in the way that the note
indicates, it would no doubt cause concern.
Soon after that conversation there was a special meeting
of Council that resolved to issue a letter of termination.
The letter is included in full earlier in these Reasons. It
erects the contention that the Applicant had committed
gross misconduct because of a refusal to abide lawful
directions. These directions were not specified in the letter
though. It also alleges breaches of the City of South Perth
Code of Conduct relating to recent public
communications with the media, the Office of the Minister
for Local Government, the Premier and the Chairman of
the Commissioners and thirdly, actions by the Applicant
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since the Council meeting of 27 March 2001. These are
said to lead to an irreparable breakdown of the employeeemployer relationship leaving the City with no alternative
but to dismiss summarily.
That termination has all the ingredients of a response to
conduct by the Applicant which is said to go to the root
of the contract of service. (see discussion on Summary
Termination in The Law of Employment, Macken,
McCorry and Supperdine 3rd Edition). Also relevant is
the discussion of the differences to be drawn between a
dismissal and a summary dismissal in the Reasons for
Decision of the Full Bench in Transport Workers Union
v Eastern Goldfields Transport Board (1989) 69 WAIG
1895—in particular the writing of His Honour the
President where he observed—
“Clearly, for example, a dismissal which is a summary dismissal might be quite unfair, whereas a
dismissal by notice under a contract of service carrying with it benefits and being a different remedy
might not. One therefore must consider the act of
dismissal complained about, not the effect of an act,
because the contract of employment is terminated
by that precise act, not by an alternative act which
might have occurred but did not.”
Emphasis added
This concept is relevant in these proceedings as I will
now discuss.
The summary termination ignores that the Applicant had
tried on numerous occasions to commence a dialogue
with his employer. It is the law, as I have described earlier
in these Reasons, that the employer has responsibilities
to deal with issues of this nature and the way that it deals
with those issues are reflective of the severity of them in
terms of the contractual situation. It is relevant that even
though the Applicant had expressed an intention to
perform an act contrary to instructions passed to him
through a solicitor, he had not performed the act.
I think of significance as to whether or not a summary
dismissal or not was justified is in page 219 of the
transcript of proceedings in the cross-examination of Mr
Donaldson by Mr Stubbs. The thrust of the crossexamination is that up until the meeting of 3 April 2001,
no mention had been made to the Applicant that there
was any consideration by the Council or any view of the
Council that he had breached the City’s Code of Conduct.
Mr Donaldson confirmed this. Then; there was no
suggestion that the City would summarily terminate the
contract of employment, again the answer was “No”.
Finally there was no request to address any of the issues
prior to a decision being made in relation of his
employment. Again the answer was in the negative as
was the answer to the question that there was no request
for him to attend the meeting. Mr Donaldson agreed that
there was no opportunity given to the Applicant to
influence the decision of the City prior to its decision
being taken.
Clearly the City denied the Applicant what is at common
law his fundamental right to ascertain the reasons for his
pending dismissal and to address those and provide
explanation or answers, or to explain to the City that he
is prepared to change his conduct in some way to meet
their requirements. He was not given the opportunity to
any of those things. This failure taints the decision because
it calls into question the efficacy of reaching a conclusion
that there had been gross misconduct without the
Applicant having the opportunity to address the issues
upon which such contentions were based. For instance,
he had no idea of the alleged breaches of the Code of
Conduct that he was said to have committed. In fact the
answer filed by the Respondent sets out nine alleged
separate breaches of the Code. It is clear that if those
allegations were made, the Applicant should have been
given the opportunity to address them. The claim that he
wilfully refused to obey lawful directions of the City
contains no detail at all, he could not possibly know what
lawful directions it was said that he refused to obey.
This sequence of events leads inexorably to the conclusion
that to dismiss the Applicant in those circumstances for
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gross misconduct was unfair. However, that is not to say
that the Applicant’s conduct might not have justified the
City in bringing the relationship to termination in the
normal manner which, as I mention in paragraph 48, the
authorities permit. But that is not what is before this
Commission. The Commission has to deal with an
application alleging gross misconduct and summary
dismissal. The nature of the dismissal and its reasons are
not challenged by the City. It has the onus of proof to
establish the evidentiary basis for the dismissal and I find
it has failed to do so mainly because in important areas it
has confused the intention to act with an act. And where
on the evidence it might be reasonable to conclude that
the Applicant may be in breach of the contract of
employment the City did not confront him with its
concerns and give him a chance to answer or change his
conduct.
The conclusion that the Applicant has been unfairly
dismissed raises another set of issues for the Commission.
The Applicant seeks reinstatement and only reinstatement.
There have been no submissions put to the Commission
on behalf of the Applicant seeking compensation.
In the Answer filed, the City makes it clear that they do
not think a viable relationship can be recreated, though
there was little, if any, evidence of that given to the
Commission in the proceedings. What is clear, though, is
that there is a continuing investigation into the matters of
the Applicant’s conduct as an employee which are beyond
the knowledge of this Commission and which may, in
due course, affect the employment relationship. There is
a clear dilemma created by that situation in the
Commission’s mind as to the viability of reinstatement
as a remedy in this matter.
It could well be that the appropriate remedy is
reinstatement but the Applicant continues on suspension
until the Panel Enquiry is completed and the City has
had the opportunity to consider and apply whatever
findings that the Panel makes. However, neither of the
parties have addressed the potential outcome nor have
they addressed any alternative remedy.
In the circumstance I have decided to issue orders that
the Applicant was unfairly dismissed and further list the
matter to hear from the parties on the question of remedy.
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respondent; Raymond Leslie Watt who was employed by
the respondent from early January 2000 until the end of
June 2000; Brendan David O’Brian, who worked as a
sales representative for the respondent from February
1987 to May 2000; Shane David Gilmore a sales
representative with Statewide Bearings who visited the
respondent’s premises on a number of occasions; Alan
Charles Winduss, the principal of the accountancy firm
Winduss and Associates, accountant and financial adviser
to Mr Kostecki and his related companies; Maria Kostecki,
a co-director and shareholder of the respondent and the
person who undertakes the day to day accounts and the
administration of the respondent, and Gene Kostecki who
I take to be the managing director of the respondent.
3

The applicant describes himself as a professional
mechanical engineer. Kroko Nominees Pty Ltd in its
capacity as trustee of the Collier Unit Trust trades under
the business names of Minesite Spares and Arcoplate.
The business manufactures steel plate with a hard surface
attached. The process involved in this requires the mixing
of alloys, which when mixed is spread over steel plate.
The alloy is then arc welded to the plate. A mill is used to
feed the steel plate, via rollers, to apply the mixture and
to arc weld it to the plate. The respondent operated one
mill in its day to day work. The applicant was engaged
on a project to computerise the process and enable its
remote operation. Mr Kostecki had been instrumental in
the development of the process, and the company intended
to grow and develop internationally. The intention was
that a company, Arcoplate Inc, was to be incorporated
and listed on the London Stock Exchange. This company
would raise share capital to develop its work. The evidence
of Mr Winduss, the respondent’s accountant, is that the
process of capital raising through listing Arcoplate Inc
was a complete failure, and another company, Arcoplate
UK took over from it.

4

There was also evidence that in the month preceding the
termination of the applicant’s employment, Alloy Steel
International, another trading entity of the respondent was
to take over the mill project. This involved a restructure
of the company and involvement of an American
company. The employees of the respondent were to
become employees of the new business. The American
interests required that employees sign a confidentiality
agreement. This agreement became significant in the
applicant’s case and will be dealt with later in these
reasons.

5

The applicant says that he applied for a position of
mechanical engineer with the respondent advertised in
the “West Australian” or the “Sunday Times”. He made
enquires about the position and was interviewed by Mr
Gene Kostecki at the respondent’s premises at 48
Clavering Road Bayswater. He says that it was agreed at
the end of the interview that in about 4 week’s time, on
23 February 1998, he would commence employment. He
says that during the interview he requested a salary of
$136,000 per annum working hours of 7½ per day, 5 days
per week; 8 days sick leave; and 3 months notice from
the company and 1 month from him. A car was to be
available to him in the future. He says that this was all
agreed except that Mr Kostecki indicated that the company
could not afford it at that time. Mr Kostecki offered him
$55,000 per annum and the applicant says that Mr
Kostecki wanted him to work a probationary or trial
period, and originally 3 months was agreed but then Mr
Kostecki begged him twice to make the probationary
period 6 months and he agreed. The applicant says that
after the probationary period of 6 months, he was to
receive $136,000 per annum. He says that Mr Kostecki
discussed with him an opportunity for him to obtain a
share in the company in the future.
The applicant commenced work. In around the third week
of May 1998, when the applicant was working 7½ to 8
hours a day, he says that Mr Kostecki requested that he
work an additional 2½ hours per day commencing an
hour earlier and finishing an hour later, and working
during his lunch break. He says that it was agreed that he
would do this provided that he was paid for this additional
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Reasons for Decision.
The applicant claims that he has been harshly,
oppressively and unfairly dismissed from his employment
and he claims a number of contractual benefits have been
denied to him.
The Commission has heard evidence from the applicant;
from Nicholas Paul Breheny, a mechanical engineer
employed by the respondent from 1 August 2000; Hansen
Fernandez, a first class welder employed by the
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work at a 30 per cent loading on the $136,000 per annum
that he was soon to receive.
The applicant says that 6 months and 1 day after
commencement he had noted in his diary that the 6 months
had lapsed and he went to talk to Mr Kostecki about
increasing his salary. However, no increase was provided.
Neither was there any payment made for the additional
hours worked each day.
The applicant says that at a meeting on 11 June 1999, he
put to Mr Kostecki and Mr Kostecki agreed to a salary
package of $300,000 per annum. However, according to
the applicant, Mr Kostecki said he would have difficulty
paying that salary but preferred to offer $100,000 salary,
the use of a vehicle being a benefit equal to $10,000, and
50,000 shares per annum at $2.99 per share. The applicant
says he responded that that equalled $260,000, so Mr
Kostecki said he would pay for the shares from the
commencement of employment, easily making up
$300,000.
The applicant says that from 30 June, 1999 through to
termination, his salary package was that set out in a
document prepared by the applicant and signed by Mr
Kostecki (Exhibit 2) which was said to reflect the
agreement between them including the benefit of shares
in the company. These benefits were not provided to him.
The applicant says that he raised with Mr Kostecki on a
number of occasions that he was not being paid in
accordance with their agreement and that Mr Kostecki
told him on those occasions why the payments could not
be met at that time but that he promised that payments
would be made of all outstanding amounts at some future
date.
In addition, the applicant says that there was an
arrangement with the respondent for work to be directed
to a business, DIV Engineering, which the applicant
conducted with his wife. This was to be design work for
which the respondent would be invoiced a total of around
$50,000 per annum divided into 12 equal monthly
instalments but the applicant says that that was separate
to the arrangement which he had with the respondent as
an employee.
The applicant also says that there were an additional 150
hours he worked at home at the direction of the respondent
on particular projects and he commenced working those
hours in the year 2000.
The applicant claims that he is entitled to a salary of
$136,000 per annum from 23 August 1998 being 6 months
from the commencement date rather than the $55,000
per annum he was paid; he claims payment for the
additional 2½ hours per day at a loading of 30 per cent of
the $136,000 per annum salary; he seeks a benefit of
shares in the company of 50,000 shares per annum valued
at $2.99 per share. He also seeks payment of $10,000 for
the work done out of hours at home.
The applicant also claims that his dismissal was unfair
and he says that if there were no grounds for the
termination of his employment or, alternatively, if there
were no grounds for summary termination then the
applicant has an entitlement to notice being three months
as agreed at his commencement of employment. If the
Commission found that there was no entitlement to notice
in that agreement then the applicant says that a reasonable
term of notice ought be implied and that that would be 6
months notice.
The respondent denies that it owes the applicant the
amounts claimed, and says that there were no agreements
in the terms described by the applicant. The respondent
also denies that the applicant was harshly, oppressively
or unfairly dismissed, and says that the applicant’s conduct
justified summary dismissal for misconduct.
Mr Kostecki gave evidence that he had been involved in
Alloy Steel for some 10 years and before that with Kroko
Nominees trading as Minesite Spares selling locomotive
spare parts to the iron ore industry in Western Australia.
The company currently has approximately 15 employees.
When the applicant departed employment with the
respondent, a junior engineer was already employed on
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the rate of approximately $35,000 per annum. No other
engineer was employed in the place of the applicant.
Mr Kostecki gave evidence that the company had a
turnover of less than a million dollars per annum. He
denies that he applicant’s employment was ever to have
been on the basis $130,000—$136,000 per annum. He
says that if the applicant had raised that with him in the
February 1998 interview, then he would have “showed
him the door”. He says that the subject was never raised.
He says that no probationary period was ever discussed
and the company has no policy regarding probationary
periods. He says the company did not need anybody of
the calibre who would attract a salary of $136,000 per
annum. He denies that there was an agreement to pay the
applicant an additional 2½ hours of work per day at a 30
per cent loading.
Mr Kostecki says that in June 1999, it was made very
clear to the applicant that the company was still operating
with a very small mill, a prototype, and that the company
did not have sufficient turnover to warrant increasing
anyone’s salary and he says that he reminded the applicant
that Maria Kostecki, who was also a full-time employee,
was not drawing a salary at that stage. He says that there
was a discussion with the applicant about pay in June
1999 and during the course of that discussion he says
that he told the applicant that he could not increase his
salary. The applicant said to him that if he wanted the
mill finished, then the applicant was involved in a business
called DIV Engineering with his wife who was also a
qualified engineer, and he said that he could take work
home and could speed up the process of completing the
project to meet the company’s deadlines. He says that he
told the applicant that until they arranged the float of the
new company and the capital was raised for that company
that he could not guarantee that they could afford to pay
him any further increases. He thought that the suggestion
of utilising DIV Engineering was a useful one in that it
would be helpful in minimising payroll tax, minimising
superannuation and would also help the applicant with
his taxation.
At that time the question of shares was raised by the
applicant asking whether when the company was publicly
listed would there be shares available. He told the
applicant that there would be some and that they could
be made available to the applicant at par. The applicant
said to him that this had been coming on for two years
and asked whether it would be possible to get 50,000
shares and he agreed that that was appropriate although
no price for the shares was mentioned. The applicant then
approached Mr Kostecki with a document (Exhibit 2)
saying that he wanted to show it to his wife to demonstrate
what his package would be. Mr Kostecki says that he
glanced at it and signed it but that he did not examine the
document. Mr Kostecki denies that there was ever a
proposition by the applicant for a salary package of
$300,000.
This document reads—
“11.6.99
Perth,
Re: Salary package for George Petkovic
Arcoplate agree to pay salary package to (George)
Petkovic Dragomir as follow—
- $100,000.00 per annum
- car
- 50,000.00 shares per annum paid back for whole
period from 21.2.1998. (when Arcoplate Inc
listed)
Payment should be done weekly.
Director—
Signed
Gene Kostecki.”
(Exhibit 2)
That part of the document that refers to “50,000 shares
per annum paid back for the whole period from
21.2.1998” meant a total of 50,000 shares which would
be made available for the applicant to purchase. He says
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that he told the applicant that to finance his share purchase,
the applicant could sell half and keep the other half and
that he would be offered those shares at par. This was
subject to the company taking off, hence the reference to
“when Arcoplate Inc listed”. The shares were not a gift,
but were to be offered to him for his purchase at par. In
any event, the share availability was shares in Arcoplate
Inc and was subject to Arcoplate Inc being listed and this
was never satisfactorily finalised.
He says that the figure of $100,000 per annum referred
to in Exhibit 2 was on the basis that the applicant would
receive $55,000 per annum as a salary and $45,000 per
annum would be paid via invoices from DIV Engineering.
This would bring the total package to $100,000. However,
Mr Kostecki says that it was not his intention at that time
to put work in the way of DIV Engineering until the
company was in a better financial position, when
Arcoplate Inc. was listed, but the applicant commenced
issuing invoices and always came up with a story as to
why he needed the money then. He decided to pay those
invoices even though, in accordance with the agreement
reached, they were not appropriate for payment, believing
that the successful float of Arcoplate Inc was imminent.
He says that he discussed the payment of the invoices
with his wife upon presentation of the invoices and
decided that as they were building a new factory and were
going to have bigger machines that they would pay the
invoices even though they were not due to begin until
after Arcoplate Inc was floated.
The respondent says that letters (Exhibits 7 and 8) written
by Mrs Kostecki saying that the applicant was receiving
a salary of $100,000 resulted from Mr Kostecki being
approached by the applicant saying that he needed a loan
for a bigger house because he had his mother-in-law and
mother and the whole family living with him and he
needed to show the bank that he was on a quarter of a
million dollars a year, so that he could obtain a loan. Mr
Kostecki says that he told the applicant that he was unable
to provide such a letter as it would be fraudulent and that
the applicant walked out of his office. However, letters
were prepared which reflected the applicant’s salary of
approximately $100,000 which was the total of the
$55,000 per annum and the $45,000 payments through
DIV Engineering.
As to the claim by the applicant for $10,000 for additional
work allegedly performed at home, Mr Kostecki says that
the only work to be done at home was through DIV
Engineering. He denies that there was an agreement that
work to be done at home was anything other than through
DIV Engineering.
There was considerable evidence about an issue of
whether or not the applicant was responsible for
pornography found on the respondent’s computer system.
I note that both the applicant and Mr Kostecki blame each
other for the presence of the material on the computer. I
note too that this was not a matter particularly associated
with the manner in which the termination of employment
arose. It appears, as Mr Barrow says, that this is merely a
matter of credibility and it is apparent that a good deal of
time and effort was wasted on a matter which did not
relate to either the claim or the issues primarily before
the Commission.
As to the termination of employment, the applicant and
Mr Kostecki have given quite divergent evidence as to
what occurred between them where there were no
witnesses.
The applicant says that his dismissal is unfair. This
occurred on 28 September 2000 following a meeting
addressed by Mr Winduss about the restructure of the
business. The applicant says that he was in his office when
Mr Kostecki came into the office. He says he asked Mr
Kostecki if they could discuss the amounts of money
allegedly owed to him and asked when the respondent
planned to pay him, particularly as there was to be the
restructure Mr Winduss had talked about. He says that
when he mentioned the shares he was to receive, Mr
Kostecki exploded, lost control, and struck out with his
hand towards the applicant’s throat. The applicant says
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he moved back and on Mr Kostecki’s second attempt, he
grabbed at the right side of the applicant’s face, leaving a
small cut. The applicant says he immediately stood up,
and asked what Mr Kostecki was doing attacking him.
He says Mr Kostecki left the room, saying he would be
back. The applicant was frightened he may come back
with a gun or a knife because Mr Kostecki had previously
told the applicant he owned a gun. The applicant says he
looked around the room for a means of escape. However,
as the windows did not open, he sat back down and
pretended to work at his computer. He says Mr Kostecki
came back in less than a minute with a paper in his hand
which the applicant says was the confidentiality
agreement, which up until this point the applicant had
not signed. Mr Kostecki came close to him and, in the
applicant’s words, smashed the paper at the applicant’s
face, then smashed his hand on the edge of the desk a
couple of times, demanding that the applicant sign the
document. The applicant says that because he feared that
he had to sign the document “to survive”, he agreed to
sign it then although it appears that he did not sign it. He
says that he had thought that the noise in his office would
have attracted attention but no one came into his office,
so he shouted out to Mr Kostecki “Don’t attack me. You
don’t have the right to attack me in my office. I only ask
you how do you plan to pay me” (what was owed). Still
no one came.
Mr Kostecki is then said to have responded that “I will
tell you what I am going to do. Pick up your things,” and
pointed for the applicant to leave.
The applicant says he then said that he would go if he
was paid notice. Mr Kostecki then repeated that the
applicant was to pick up his things and go. The applicant
says he picked up his briefcase and 3 or 4 notebooks and
started to pack up. He picked up the car key and Mr
Kostecki told him to leave the car key, the car belonged
to him. The applicant told him the car was part of his
package, unless he was given notice, he would not give
him the car key. The applicant says Mr Kostecki tried to
grab the car key which was in his hand, so the applicant
put the key in his pocket. The applicant started to scream
out “Gene, don’t attack me more,” in the hope some one
would come. He reached for the diary and Mr Kostecki
told him to leave it, it was a work diary. The applicant
says he told Mr Kostecki that it was his private diary and
he would need it as evidence of his working times, and
he was going to the Industrial Relations Commission.
The applicant gave further evidence of attempting to
convince Mr Kostecki that he was owed 3 months notice,
and was going to go to the Industrial Relations
Commission. Mr Kostecki prevented his exit saying “You
will not pass here. You will not go with my car to the
Commission.”
The applicant says Mr Kostecki then called the other
engineer, Nick Breheny, to come and witness his sacking
the applicant, and then Ken Peters, another employee,
came into the office also. There is further evidence as to
the applicant leaving the premises with the company car
and returning in the company of the police, at which time
he returned the car keys only when Mr Kostecki gave
him a letter of termination.
Mr Kostecki’s evidence of his and the applicant’s
altercation is quite different in a number of important
aspects. He says he went in to the applicant’s office to
ascertain when the mill project would be completed; he
did not leave the office and later return; he did not have
the confidentiality agreement with him. He wanted the
spreadsheet which the applicant was to have drawn up to
set out time frames for completion of the project. He sat
on the corner of the applicant’s desk. When the applicant
did not provide the spreadsheet, he sought to look in the
work diary which he believed contained information to
enable him to ascertain the completion date. The applicant
held the diary to his body and when Mr Kostecki reached
for it, the applicant punched his arm away, and started
shouting out. He says he did not attempt to strike or grab
the applicant. He told the applicant “George, you’re out
of here.” As the applicant was departing, he told him not
to take the keys or the diaries—they were company
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property. He instructed the receptionist to organise a cab
for the applicant, and told the applicant that if he took
the car keys or any company property, he would report
them stolen.
Having observed the witnesses as they gave their evidence,
and having considered the evidence on the balance of
probabilities, I find that the applicant’s evidence was
lacking in credibility, as was that of Mr Fernandez who
was very clearly motivated to give evidence from the
perspective of his own unhappy dealings with Mr
Kostecki. A number of the applicant’s assertions, with
which I shall deal later, are quite incredible, particularly
in respect of the benefits he says were agreed to by Mr
Kostecki, especially in the context of a relatively small
business. I also note later in these reasons concerns about
the plausibility of the applicant’s account of the events
immediately surrounding the termination of his
employment. The applicant seems very naïve in business
matters and he has a very poor understanding of the
consequences for the conditions of his employment. The
applicant would have the Commission believe that he had
a contract of employment with a business employing 15
employees and with a turnover of approximately
$1,000,000 per annum, which entitled him to, firstly a
salary of $136,000, and later a package equal to $300,000
per annum; that he was to be paid a 30 per cent loading
for work performed in the office beyond 7½ hours per
day, in addition to his salary; that he was also to be paid
for hours of work performed at home, and that quite
separately approximately $45—50,000 worth of work was
to be put his way by the respondent through his and his
wife’s private business. Further, if he was ill, the
respondent would provide him with 3 months sick leave
each year.
I note too that in his Notice of Application the applicant
made no mention of having been assaulted by Mr
Kostecki, but rather said that “Mr Kostecki became angry
and abusive”. The respondent’s Notice of Answer and
Counter Proposal alleged that the applicant had assaulted
Mr Kostecki. The respondent also alleged that subsequent
to termination, it had discovered pornographic material
on the computer terminal at the applicant’s work station.
Only after these allegations were made did the applicant
allege in his Further and Better Particulars of Claim that
it was Mr Kostecki who attempted to grab him and in his
evidence blamed Mr Kostecki for the pornographic
material being on the computer.
I also find that the applicant’s interpretation of what Mr
Winduss told the staff is deliberately constructed to create
an impression that there was uncertainty about the
employment of the respondent’s staff by the new business,
when such an interpretation is not consistent with other
evidence.
The applicant also gave evidence about being requested
to sign the confidentiality agreement to which I referred
earlier and his delaying doing so to get advice. Yet, he
conceded that having taken time off work to get that advice
he merely consulted a friend over the telephone and did
not seek the legal advice he lead his employer to believe
he was seeking.
The applicant would also have the Commission believe
that having been promised a salary of $136,000 after 6
months employment, and not receiving it, and continuing
to be paid only $55,000, he continued in employment for
a further year, and still was paid only $100,000 through
salary and DIV Engineering invoices until termination in
September 2000, 2½ years after commencement. He says
agreement to the payment of hours in excess of 37.5
occurred in May 1998, but he continued on without such
payment. Although he may have protested at not being
paid what he wanted, he took no action to bring the matter
to a head.
Mr Kostecki’s evidence was not undermined in any
significant way, and I accept Mr Winduss’s evidence. In
these circumstances, where Mr Kostecki’s and Mr
Winduss’s evidence conflicts with the applicant’s
evidence, I have no hesitation in accepting the former
evidence and rejecting the latter.
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40 Part of my consideration of the credibility of the applicant
and Mr Kostecki relates to what the applicant said
occurred during the final hours of the applicant’s
employment. As with the other evidence I prefer that of
Mr Kostecki to that of the applicant on the manner of the
termination of employment. The applicant says that at
one stage Mr Kostecki assaulted him but it seems that if
Mr Kostecki made physical contact with the applicant
that it would have been in accidental contact in an attempt
to obtain a diary. It was the applicant who punched Mr
Kostecki’s arm to prevent him seeing the diary. What is
most implausible about the applicant’s evidence on this
matter is that Mr Kostecki hit the applicant or attempted
to hit him with a document which Mr Kostecki denies
having with him at the time and that when Mr Kostecki
left the room the applicant said that he feared for his own
safety allegedly concerned that Mr Kostecki would return
with a gun or a knife. Yet having examined the room and
found that there was no means of escape other than
through the door, the applicant chose to sit down at his
desk. He said that part of his fear was because Mr Kostecki
had told him of firearms he possessed and he was fearful
that Mr Kostecki would come back with a firearm. If this
is the case, it is quite surprising that the applicant would
simply sit down in his office where he would be unable
to escape, and not find a safer place or advise somebody
of the danger in which he found himself. It is also notable
that there was no other evidence to support the applicant’s
assertion that Mr Kostecki had told him he had a gun,
and Mr Kostecki was not questioned on that matter. The
applicant’s description of the situation is not credible.
41 It is also strange that notwithstanding his alleged fear of
Mr Kostecki, the applicant continued with his demands
for payment and for notice.
42 The test to be applied in a claim of harsh, oppressive and
unfair dismissal is whether the employer so abused its
lawful right to terminate in such a way as to warrant the
Commission’s intervention in that decision. There is to
be a “fair go all round” (Undercliffe Nursing Home v The
Federated Miscellaneous Workers’ Union of Australia,
Hospital, Service and Miscellaneous, WA Branch (1985)
65 WAIG 385). A common sense and practical approach
is to be used. (Byrne v Australian Airlines Ltd (1994) 52
IR 10).
43 Where the dismissal is summary and for misconduct, as
in this case, the employer bears an onus of demonstrating
that aspect. However, the applicant bears the onus of
proving that the dismissal is harsh, oppressive or unfair.
The process applied to the termination is not an overriding
consideration but is a consideration to be weighed with
all of the circumstances (Shire of Esperance v Mouritz
(1991) 71 WAIG 891).
44 I find that what occurred during the course of the
termination was that Mr Kostecki was attempting to
ascertain from the applicant, as he had on a number of
other occasions, when the applicant would complete the
project allocated to him. It may be that Mr Kostecki left
the office and came back—Mr Breheny’s evidence was
that he did. The applicant was unprepared to provide him
with any definite information and Mr Kostecki, in
frustration, attempted to grab the diary in which he
believed there was notation which would allow him to
ascertain the completion date. I am satisfied that the
applicant struck Mr Kostecki by way of punching his arm
out of the way as Mr Kostecki reached for the diary. The
applicant then called out to Mr Kostecki in a loud voice
to stop assaulting him, so as to attract attention from others
in the office supposedly so that they might come to his
rescue. However, it is more likely that he wanted to create
an impression that he was under assault when he was
not. Other people did eventually enter the office. There is
dispute at to where people were standing at particular
points. Mr Kostecki told the applicant that “George, you’re
out of here”. The applicant demanded that he be given
notice. The applicant walked ahead of Mr Kostecki out
of the office and towards the reception area to leave the
premises. Mr Kostecki told the applicant that he was
required to leave his keys and diaries. He directed Denise,
the receptionist, to organise a taxi to take the applicant
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home. Mr Kostecki told him that if he walked out with
the car keys and any property, he would report them stolen.
The applicant left the premises with the car which was
the property of the respondent, contrary to Mr Kostecki’s
instructions.
There is dispute between the parties as to whether the
applicant went to a local police station to complain about
Mr Kostecki and to seek assistance in going back to the
office to retrieve his property and to leave the car, or
whether Mr Kostecki directed the receptionist to notify
the police that the vehicle was stolen and that the police
escorted the applicant back to the premises for the purpose
of him returning the car. Neither side produced sufficient
evidence to substantiate their respective claims as to the
involvement of the police.
Although the tests in respect of misconduct terminations
require an investigation process, in this case the conduct
of the applicant was directed at his employer and Mr
Kostecki could see and was aware of what had occurred.
There was no need for him to investigate. The nature of
the conduct of the applicant in refusing a lawful direction
being to advise Mr Kostecki of when the project would
be finished, denying the respondent access to work
records, and particularly in his punching Mr Kostecki’s
arm away in the manner which he did was misconduct
justifying instant dismissal. I am satisfied that as a
consequence of the applicant’s conduct, the relationship
between the parties broke down so completely as to
destroy any trust that there might have been and that the
applicant’s conduct is also sufficient to justify termination
of employment. It was wilful and deliberate conduct going
to the heart of the contract.
Further, the applicant departed the scene with the vehicle
and other company property notwithstanding direction
from Mr Kostecki.
In the circumstances, I am satisfied that the termination
of employment was not harsh, oppressive or unfair, and
was justifiably one for misconduct going to the root of
the contract.
However, if I am wrong in that and that there was not
sufficient to justify summary dismissal without notice,
then it may be that a notice period would have remedied
any defect in that regard. I am not satisfied that the
discussions between the parties upon commencement or
at any other time establish that the applicant was entitled
to receive from the respondent 3 months notice and he
would provide only 1 month in return. Therefore, it is
necessary to imply a term of reasonable notice. The tests
applicable in Tarozzi v W.A. Italian Club (Inc) 74 WAIG
2499 would be appropriate. The applicant’s situation was
that he was a professional engineer, relatively senior
within a very small business, he had been employed by
the respondent for 2½ years, his salary was $55,000 per
annum albeit that through a private business he was paid
an additional $45,000 per annum or a similar amount
and in those circumstances a period of notice of
approximately 3 months might be appropriate.
As to the claims of denied contractual benefits, I am not
satisfied that the applicant was ever engaged for more
than $55,000 per annum until an agreement was reached
that a further $45,000 would be available to him through
his private business for work to be allocated to the business
and invoices rendered. Payment of those invoices was
made, notwithstanding that their payment did not comply
with the terms of the agreement between the parties that
this was to occur after the successful float of Arcoplate
Inc, which did not eventuate. These payments were made
in anticipation of the imminent float of Arcoplate Inc, its
success capital raising, and imminent increased
production. Therefore in terms of the claim of outstanding
salary, I conclude that no amounts are owed to the
applicant as he was paid according to the terms of the
agreement reached.
As to the claim for payment for additional hours of work,
this seems quite extraordinary that a person claiming to
be on a salary of $136,000, as claimed by the applicant,
would claim and his employer would agree to pay him
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for 2 to 2½ hours overtime per day for 5 days per week.
I am not satisfied that agreement was ever reached that
these additional hours would be paid for and certainly
not paid for at a 30 per cent loading.
If there were any claim for additional work at home, then
I am satisfied that this corresponds, if not exactly, then
certainly within a reasonable range, to the amounts of
money paid to the applicant through DIV Engineering.
Accordingly, there is no amount owed to the applicant in
respect of any additional hours purported to have been
worked at home.
As to the value of shares, I note that Exhibit 2 and the
evidence of the respondent require that two things occur,
one is that Arcoplate Inc be listed. This listing was not
successful. The applicant clearly has little understanding
of the way in which the share allocation system would
operate and appears not to have any real understanding
that what was being discussed was the listing of a new
company on the UK stock exchange.
Secondly, I am not satisfied that the parties ever agreed
that the respondent would provide the applicant with
50,000 shares per annum for each year that he had worked,
at no cost to the applicant. Such an arrangement would
be quite incredible in an organisation the size of the
respondent albeit that the respondent’s intention was that
the business would grow substantially. I find that shares
were to be made available for him to purchase at par.
In all of the circumstances, I find that the applicant was
not harshly, oppressively or unfairly dismissed from his
employment with the respondent. I conclude that there
were no outstanding contractual benefits owed to the
applicant. If I am wrong in respect of the unfair dismissal
claim then it would be that the respondent may have
dismissed the applicant in circumstances which warranted
the termination on notice and that a period of notice of
three months at the salary of $55,000 per annum would
be the appropriate remedy.

2001 WAIRC 03995
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
DRAGOMIR PETKOVIC, APPLICANT
v.
KROKO
NOMINEES
P/L,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
TUESDAY, 23 OCTOBER 2001
FILE NO
APPLICATION 1692 OF 2000
CITATION NO. 2001 WAIRC 03995
___________________________________________________________________________

Result

Application for unfair dismissal and
contractual benefits dismissed

___________________________________________________________________________

Order.
HAVING heard Mr K Trainer on behalf of the applicant and
Mr G Barrow (of Counsel) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby orders—
THAT this application be, and is hereby dismissed.
(Sgd.) P.E. SCOTT,
[L.S.]
COMMISSIONER .
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Reasons for Decision.
Mr Stark was employed by the respondent from the end
of March 2000 as its State Manager for Western Australia.
He was given notice of dismissal on 7 May 2001 by Mr
Matthews, the then National Manager. Mr Stark claims
that his dismissal was unfair. Mr Stark claims that the
only reason given to him for his dismissal by Mr Matthews
was that his style of management was not nasty enough.
The respondent replies that Mr Stark was dismissed by
reason of redundancy.
I find the relevant facts to be as follows. Mr Stark’s
employment was subject to the terms and conditions set
out in the letter of appointment which became exhibit 1.
It provided for a base salary of $55,000 per annum, a
sum which subsequently increased to $65,000 per annum,
and an incentive bonus of 0.5% of the total dollar amount
installed in both the Insulation and Roof Restoration
divisions. A provision was to be put in place where the
total dollar amount of all bad debts disposed of by the
respondent that bear a date post Mr Stark’s employment
would be deducted from the gross amount set for the
calculation of the incentive bonus. He was also entitled
to standard sales commissions from his own personal
sales, the provision of a personal company vehicle and a
mobile telephone. The letter provided that the termination
of employment required the giving of three weeks’ notice
on either side. There was no provision for payment in
lieu of notice. The letter also indicated that termination
by the respondent would follow at least two written
warnings other than for instant dismissal in cases of
misconduct or a breach of the terms and conditions of
employment.
On 13 February 2001 Mr Stark tendered his resignation
by way of an e-mail to Mr Matthews (exhibit 4). Following
the receipt of that e-mail, Mr Matthews and Mr Stark
met. As a result of that discussion, Mr Stark remained in
employment. That is, the resignation was effectively
overtaken by the parties’ agreement that Mr Stark’s
employment would nevertheless continue.
On 7 May 2001 at approximately 2:00 pm a meeting took
place between Mr Stark and Mr Matthews. Mr Stark gave
evidence of the meeting and was cross-examined on his
evidence. Mr Matthews was not called to give evidence.
The Commission has before it, therefore, only the
evidence of Mr Stark regarding the content of the meeting.
In the context of the evidence presented to the
Commission overall, I accept Mr Stark’s evidence of the
meeting. I therefore find that Mr Matthews stated to Mr
Stark that the company would have to let him go and that
his style of management was not nasty enough.
Later that day after 4:00 pm, Mr Stark spoke to the
members of staff with whom he worked and informed
them that by mutual agreement with the respondent he
had decided to leave its employ.
In find as a matter of fact that Mr Stark was given three
weeks’ notice of termination. It is not entirely clear at
what point his employment actually ended. However, that
is not a point of significance in this matter. It is agreed
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from the evidence that Mr Stark was paid for all of the
work he performed up to the time of the dismissal by Mr
Matthews. He was then subsequently, for each of the next
three weeks, paid one week’s wages, together with his
outstanding annual leave entitlement.
7 I find also that by virtue of the company policy referred
to by Mr Bowe, the current Human Resource Manager
of the respondent but who was not employed by the
respondent at the time of Mr Stark’s dismissal, that Mr
Stark is entitled as benefit under his contract to a further
two weeks’ payment, being the redundancy payment
payable under the respondent’s policy to an employee
with more than one year’s service, but less than two, and
which was not paid. I find also, that as Mr Stark is over
the age of 45, by virtue of s.170CM of the Workplace
Relations Act 1996 his notice of termination ought to have
been increased by a further one week’s notice, or payment
in lieu thereof.
8 The respondent called evidence from Mr Di-Lallo, the
Managing Director of the respondent. His evidence, as
relevant to my findings, was that he decided that the
financial position of the respondent, due in part to effect
of the Goods and Services Tax and the economic
conditions of the time, to restructure the company. The
restructure involved the abolition of the WA State
Manager’s position in part because the National Manager
was resident in Western Australia, and that this was the
reason for Mr Stark’s dismissal.
9 I have considered Mr Di-Lallo’s evidence in the light of
the submission by Mr Lenhoff that it is open to find that
Mr Di-Lallo’s evidence was made up after the event.
However, I have been persuaded by the fact that the WA
State Manager’s position was abolished and not filled after
Mr Stark’s dismissal, together with the evidence which I
accept that shortly afterwards the National Manager’s
position also was made redundant, that as a matter of fact
Mr Stark was dismissed by reason of redundancy.
10 However, in the implementation of that redundancy by
Mr Matthews, I find on the evidence that Mr Matthews
did not mention “redundancy” and that the reason he gave
to Mr Stark for his dismissal was that his style of
management was not nasty enough.
11 Mr Di-Lallo’s evidence is that he considered Mr Stark’s
suitability for alternative employment in the respondent’s
builders’ division or as Marketing Manager. His
assessment was that Mr Stark did not possess the skills
to perform either of those positions. Mr Di-Lallo’s
evidence is that these two positions were never offered to
Mr Stark, nor discussed with him.
12 Mr Di-Lallo did say that Mr Stark would have had no
warning of his impending dismissal, although he referred
to a conversation with Mr Stark he states occurred three
months prior to Mr Stark’s redundancy. Mr Di-Lallo’s
evidence is that in that conversation he discussed with
Mr Stark the worsening economic conditions and that
the respondent may be forced to make changes which
might affect him. I am not prepared to accept Mr DiLallo’s evidence that the conversation occurred, in part
because it was not put to Mr Stark for him to comment
on when he gave evidence. The failure to do so remains
unexplained. However, in any event, I am not satisfied
that such a discussion, even if it had occurred as Mr DiLallo states, could be relevant when the decision to make
Mr Stark redundant was not made until some three months
later. As I find subsequently, the term implied into Mr
Stark’s contract of employment by virtue of the Minimum
Conditions of Employment Act 1993 requires discussions
to be held as soon as practicable after the decision to
make the employee redundant has been taken. For the
conversation to be relevant therefore it would have to have
occurred subsequent to the decision to make Mr Stark’s
position redundant.
Was Mr Stark’s dismissal unfair?
13 Mr Stark’s submission, as put by Mr Lenhoff, is that the
dismissal of Mr Stark was unfair because redundancy is
not the real reason for the dismissal. In that regard, reliance
is strongly placed upon the meeting with Mr Matthews
when he stated to Mr Stark that his management style
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was not nasty enough. Similarly, reliance is placed upon
the procedural failings of the respondent in implementing
the dismissal in that there was no discussion about or
offer of alternative employment. There was no
consultation with Mr Stark, notwithstanding that he was
the WA State Manager regarding his circumstances. His
dismissal came without any warning.
14 For the respondent, Mr Margaretic argues that the events
surrounding Mr Stark’s earlier decision to resign show
that the Commission should place no reliance upon his
evidence that he could not think of leaving the respondent
and that he suffered a sense of shock at the dismissal
which occurred. Further, the respondent submits that Mr
Stark lied to the staff regarding the reasons for the
termination of his employment when there was simply
no need for him to have done so. It is argued that Mr
Stark’s conduct in doing so shows that far from
considering that his dismissal was unfair at the time, Mr
Stark accepted the reasons for his dismissal. The
respondent relies upon Mr Di-Lallo’s evidence regarding
the reasons for the redundancy and that the position held
by Mr Stark has not been filled.
Conclusion
15 I have found little difficulty in reaching the conclusion
that the respondent’s reason to dismiss Mr Stark was by
reason of redundancy. That is not the end of the matter,
of course, because even an employee genuinely made
redundant may nevertheless be dismissed unfairly
(Cannon v LEP International (1998) 83 IR 415). In this
case, the dismissal of Mr Stark was unfair for three
reasons—
(1) The failure to have discussions with Mr Stark after
the decision to make his position redundant had
been made about measures which may be taken
as an alternative to redundancy constitute a breach
of his contract of employment by virtue of sections 5 and 41 of the Minimum Conditions of
Employment Act 1993. While the Commission is
not a court for the purposes of enforcing that Act,
it is quite well settled that the breach of the Minimum Conditions of Employment Act 1993 means
that Mr Stark was dismissed in breach of his contract of employment and that is a relevant
consideration in assessing unfairness (Gilmore v.
Cecil Bros (1998) 78 WAIG 1099 per Kennedy
J. at 1100). In this case, given that there were
two positions which were potentially available
for Mr Stark, the failure of the respondent to at
least give Mr Stark an opportunity to state why
he should be considered for one of those positions was unfair to him. I add that the evidence
does not suggest that had the discussions between
the respondent and Mr Stark occurred which were
required by virtue of the implied term in his contract of employment, Mr Stark would have
persuaded the respondent to have offered him
either of the two alternate positions considered
by Mr Di-Lallo. In this regard, Mr Stark in his
own evidence in the Commission, did not state
that had one of the positions been offered to him,
he would have accepted it. Nevertheless, Mr Stark
was dismissed in breach of his contract of employment.
(2) Mr Stark was told at the time an incorrect reason
for his dismissal. On the evidence, Mr Matthews’
comment was without foundation. It has not been
part of the respondent’s case in this Commission
that Mr Stark’s style of management was ever in
issue.
(3) He was not even paid the proper termination payments to which he was entitled. He was not paid
the redundancy payment he ought to have been
paid and his age was not taken into account in
the length of notice given to him. The respondent also concedes that Mr Stark was not paid for
8 hours work he had performed. I suspect, from
the evidence of Ms Brown, that this was in large
part due to the information supplied to her by Mr
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Matthews. It is for that reason that the termination advice slip given to Mr Stark (exhibit 5) is
headed “Termination Payment” rather than “Redundancy Payment”.
16 For those reasons, I find that the respondent’s right to
dismiss Mr Stark was exercised so oppressively towards
him as to an amount to an abuse of that right.
Remedy
17 It is common ground that it would be impracticable to
attempt to reinstate the contract of employment between
Mr Stark and the respondent. The Commission therefore
considers the issue of compensation. The Commission
has the power to order Mr Stark to be paid compensation
for the loss or injury arising from the dismissal. While I
have had regard to the submissions of Mr Lenhoff in this
regard, the loss suffered by an employee who is dismissed
by reason of redundancy but whose dismissal was unfair
by reason of the manner of dismissal is not the loss
measured by the wages Mr Stark would have earned had
the dismissal not occurred. On the evidence, even had
the discussions occurred between Mr Stark and the
respondent and the dismissal handled fairly, on the
balance of probabilities, it is unlikely that Mr Stark would
have remained in employment beyond the period of time
which he in fact remained in employment.
18 Rather, Mr Stark’s loss includes the opportunity denied
him to discuss alternatives to redundancy and thus the
chance of retaining employment, the truth denied him
regarding the reason for his dismissal and the payments
which ought properly to have been made by the
respondent at the time. In assessing compensation for that
loss, I do not overlook the comments made by Mr
Margaretic at the conclusion of the proceedings about
the respondent’s good intentions throughout this matter.
I accept his submission that the respondent has intended
no malice towards Mr Stark but that rather, through
administrative failures, the respondent did not handle the
issue as well as it possibly may have done. I also take
into account that the respondent has apparently sought to
address these issues in the future by the employment of
Mr Bowe. Nevertheless, the compensation to be ordered
by the Commission is not assessed in a manner similar to
a penalty, where the employer’s good intentions or
conduct may result in the awarding of a different amount.
Mr Stark occupied a relatively senior position and the
manner of his dismissal by Mr Matthews and the failure
even to pay him correctly at the time he was going to lose
his income without warning is significant.
19 The compensation to be paid to Mr Stark will therefore
include the payments he should have received together
with a sum as compensation for the loss arising from the
manner of his dismissal. Taking into account these factors
I assess Mr Stark’s loss as the equivalent of a further two
months’ salary.
20 I am not persuaded that Mr Stark has demonstrated that
he has suffered an injury arising from the dismissal for
which compensation should separately be awarded.
Although Mr Stark may have been shocked by his
dismissal, dismissal in virtually every case will cause the
employee disappointment, distress and a host of
unpleasant personal feelings (Manuel v Pasminco Cockle
Creek Smelter (1998) 83 IR 135 at 162). The evidence of
Mr Stark, including his statement later on the day of his
dismissal to the staff does not persuade me that he suffered
an injury as that word may be defined in s.23A.
21 A minute of a proposed order now issues.
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Supplementary Reasons for Decision.
The applicant has questioned whether the “salary” to be
used for the basis of calculation of the compensation
ordered by the Commission should be the annual salary
of $65,000 per annum or the amount of $90,000 which
includes the base salary, “bonuses and commissions and
so on”. The respondent is of the view that the base salary
should be used because bonuses and commissions would
not be payable over and above the base salary if these
were not in fact earned.
I would have thought that the answer to the query lies in
the nature of the payments ordered. Paragraph (2)(a) of
the Minute of Proposed Order orders derives from the
redundancy payment acknowledged as due, but not paid,
under the respondent’s own policy. The “salary” for the
purposes of that paragraph will therefore be the salary as
it may be defined in that policy.
The “salary” for the purposes of paragraph (2)(b) will be
the salary Mr Stark was usually paid for work performed
by him. Whether or not it included bonuses or
commissions is a question of fact to be determined by
examination of the pay records. If it did, and the gross
figure in exhibit 3 appears to include them, then the salary
for the purposes of paragraph (2)(b) will similarly include
them. If it did not, then the salary for the purposes of
paragraph (2)(b) will not do so.
Paragraph (2)(c) relates to payment in lieu of notice.
Payment in lieu of notice carries with it “an obligation to
pay to the employee everything to which the employee
would have been entitled to be paid if the required period
of notice had been worked: Furey v CSA (1999) 93 IR
349 at 361, 362 per Carr J. Accordingly, the “salary” for
the purposes of paragraph (2)(c) is to be the salary which
would have been paid to Mr Stark if he had performed
work for the period of the notice. The “salary” for the
purposes of paragraph (2)(d) is likewise the salary which
would have been paid to Mr Stark for a period of two
months if he had performed work otherwise the
compensation will not achieve the purpose for which it is
ordered.
The order to issue will issue in the terms of the Minute
on Tuesday 23 October 2001 to allow the parties an
opportunity to raise any issue arising from these
Supplementary Reasons.

Result
Representation
Applicant
Respondent

_______________________________________________________________________________

Application alleging unfair dismissal
granted.
Mr D.A. Lenhoff (of counsel)
Mr L.A. Margaretic (of counsel)

_______________________________________________________________________________

Order.
WHEREAS an application was lodged in the Commission
pursuant to section 29 of the Industrial Relations Act 1979;
AND WHEREAS the matter was heard on 11 October 2001;
AND WHEREAS Reasons for Decision issued on 17 October 2001 together with the Minutes of Proposed Order;
AND WHEREAS Supplementary Reasons for Decision issued on 19 October 2001;
AND WHEREAS the applicant advised the Commission
that the parties had reached an agreement in relation to the
implementation of the Commission’s decision and the Minutes of Proposed Order;
AND WHEREAS the applicant subsequently filed a Notice
of Discontinuance in the Commission;
HAVING HEARD Mr D.A. Lenhoff (of counsel) on behalf of
the applicant and Mr L.A. Margaretic (of counsel) on behalf
of the respondent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979,
hereby—
NOW THEREFORE, I the undersigned, pursuant to
the powers conferred on me under the Industrial Relations Act 1979, hereby order—
THAT the application be discontinued.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.
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2

Reasons for Decision.
(Extemporaneous)
I am satisfied from the evidence that Mr Kevin Barry
Tyrrell was employed as a water-truck driver commencing
on 5 December 2000. His evidence is that he thought his
position was permanent, that he had no problems at work
and that he had adhered to the rules and he also said that
he was to adhere to the safety regulations.
I am satisfied from all of the evidence, however, as
follows: Mr Tyrrell’s employment was initially for a trial
period of one month. In his cross-examination he
conceded that he was engaged on a trial period, but he
was not sure what the period was and that others were
one month. As against that there is the evidence of both
of the respondent’s witnesses that the trial period was
one month and I therefore find accordingly.
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Further, and notwithstanding Mr Tyrrell’s evidence I find
that there were problems at work and that he did not
adhere to the rules of the safety regulations on two
occasions. Firstly, in relation to driving underground on
14 December 2000. In his cross-examination Mr Tyrrell
originally said that he had been certified fit to drive by
Bernie Hill and that he was under the impression that he
had passed his driving test. Nevertheless, he later
conceded that he had not been accredited on the watertruck, but rather only on the PC, until 18 December 2000.
I find as a fact, therefore, that Mr Tyrrell did drive when
he had not been the water-truck underground when he
had not been accredited and that of itself is a breach of
the safety regulations.
The fact that Mr Tyrrell believed that he had been
accredited when he was not is not a point in his favour. If
he did not know whether he was accredited, he should
not have driven before he found out. I found Mr Tyrrell’s
evidence, with due respect to him, that the company, not
the respondent, but the mine site company, had lost the
paperwork, and that that was the reason he had to do the
test again, unconvincing. The fact that Mr Tyrrell assumed
that he had been accredited is not good enough. In this
case, there was no accident when he drove underground
but that was merely fortuitous and if there had been, the
legal issues involved or the legal issues arising from him
not having been accredited would have caused
complications both for himself and indeed for his
employer.
The second occasion is on 22 December 2000 when he
bent the rear bumper of the water-truck when he reversed
into a wall. That was an accident and Mr Tyrrell’s evidence
is that he understood that he was supposed to report it if
anything had happened. Mr Tyrrell did not do so. He failed
to make an incident report to the mine owner and he also
failed to report it to his own employer. Mr Tyrrell did
report it to a fellow employee, however, that is neither of
those two obligations. Neither is recording the incident
in the pre-start log book. I find as a matter of fact that he
did do that, it is written in there, but that is not an accident
report and neither is it a report to his employer.
Truck damage caused by poor driving is important in the
context of a mine site because it has the potential to reflect
upon the competence of the driver and for that reason an
accident of that nature, even if the damage was fixed
during the course of the shift and even if it did not render
the water-truck unserviceable, is to my way of thinking
beside the point. The failure to report it is of itself a serious
matter. It is therefore open to me to conclude, and I do
so, that Mr Tyrrell’s attitude towards or the understanding
of the seriousness or his obligations in those incidents is
not good.
The other matters that have been referred to, the alleged
incident regarding failing to give way to an ambulance, I
find that even if the incident occurred, there is no evidence
before me that that incident related to Mr Tyrrell or that
he was the driver of the water-truck at the time.
In relation to any allegation of swearing on the two-way
radio, it has not been established on the evidence that Mr
Tyrrell swore on the two-way. Indeed, I understood Mr
Zadow had heard it himself, yet when he gave evidence
under oath he did not give evidence of having heard Mr
Tyrell swearing on the two-way and for that reason there
is no evidence before me that Mr Tyrrell swore on the
two-way.
Neither is there evidence that it was Mr Tyrrell who stood
the water-truck down for 36 hours. The most that can be
said is that the water-truck was stood down, and when it
was stood down it was during Mr Tyrrell’s shift and I
therefore conclude that he did know about it. The
complaint made by the respondent is that Mr Tyrrell did
not do everything he could to notify his employer between
then and the employer receiving contact from the mine
site some 36 hours later. To some extent, I find that that
complaint is made out. I accept that Mr Tyrrell may have
tried to contact the respondent and I also accept as Mr
Cooling observed, that mobile telephones can drop in
and drop out and that there can be delays. However, given
that there are three telephone numbers in the book that
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was exhibit F, that no money is required to contact those
numbers, or at least one of those numbers and that there
are telephones on site that Mr Tyrrell could have used
without charge to him, I am not satisfied that he did
everything that he could to contact his employer over a
36 hour period.
I turn then to Mr Tyrrell’s claim and what I will refer to
now is what is set out in paragraph 20 of his Notice of
Application.
Mr Tyrrell’s first reason why he says his dismissal was
unfair, in the first sentence, is that he received a letter of
a first and final warning and not any verbal warning. As
to that, it is true that he received a letter of first and final
warning. He received it on 19 December 2000. He
complains about it and in my view with some justification.
The letter of first and final warning is unsatisfactory
because it does not say just what it was that was the cause
of the warning being given, what is was that he had done
wrong and what it was that he had to do to improve.
Nevertheless, he received it on 19 December 2000 and
on the evidence as I have evaluated it so far, there is
certainly room in Mr Tyrrell’s conduct before that date to
be told not to have driven while he was not accredited on
14 December 2000. That had occurred some five days
earlier and could of itself have provided justification for
a warning.
Even if Mr Tyrrell disagreed with the letter, there is
sufficient in it for Mr Tyrrell to be sure that he did follow
procedures from then on past 19 December 2000 and yet
the incident with the bumper bar occurred on 22 December
2000. Therefore, in conclusion on that point, even though
Mr Tyrrell might be correct in saying that he queried the
letter of warning, and in my view, he did so with good
reason for the reasons I have given, nevertheless, he did
receive a warning and yet his conduct in relation to the
bumper bar showed that his attitude had not improved.
The second sentence is that he says there was verbal abuse
in the room at the camp on the telephone. There is no
evidence regarding any verbal abuse. He has not referred
to any in his evidence and that claim is not made out.
The third point is that he had received no warning that he
was going to be sacked. In fact, the letter of warning, that
is the first warning, does contain some reference to
termination and I find that that claim is not made.
The fourth point is that he was dismissed on 10 January
2001 by a letter from his employer which was backdated
to 26 December 2000. The letter of dismissal still has the
same problem as the letter of warning in that it does not
say why Mr Tyrrell was dismissed. However, that is the
issue of the circumstances why we were here and as I
find there were issues which had occurred during Mr
Tyrrell’s employment. In other words, if the letter of
dismissal had stated these issues as the reasons for
dismissal then it would have made no difference because
in fact those incidents did occur. So to my mind although
Mr Tyrrell is correct in saying that he was dismissed on
10 January 2001 in a letter from his employer which was
backdated to 26 December 2000 it is not, as I find, a reason
why his dismissal was unfair.
The next point that he makes is that he believes he was
unfairly dismissed because he did not know what he had
done wrong. To some extent this point is made out because
the letter of dismissal did not say why he had been
dismissed. Nevertheless, the fact that there were incidents
which occurred in his employment and which have been
covered in the evidence this morning, means that even
though Mr Tyrrell had not been told at the time why he
had been dismissed, as I find that does not make the
dismissal overall unfair, merely that one aspect of it may
have been.
The next point is that he feels he was dismissed because
he did not fit in with his employer’s wishes. In my view,
there is no evidence before me to show that Mr Tyrrell’s
conduct was in any way contrary to the wishes of his
employer or that there was a problem in not having “kept
his mouth shut”. That was not an issue that was put to
him by Mr Cooling in his examination in-chief and it is
not a point that has been made out.
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18 Furthermore, Mr Tyrrell’s application says that he believed
he had “made waves”, or that he had been “rocking the
boat”. His case was not presented on that basis and there
was nothing in the evidence to show that the employer
dismissed him because of those particular issues.
19 It must be said that when a claim of unfair dismissal is
brought in a matter such as this, it is up to Mr Tyrrell to
prove that his dismissal was unfair. It is not for the
employer to prove that it was fair. Notwithstanding what
I have found, however, it must be said that Mr Tyrrell
was employed in a trial period and that a trial period is a
purpose of evaluation of both the employer and the
employee and an assessment as to whether the working
relationship is going to work. I find as a matter of fact
that within the three week period of Mr Tyrrell’s
employment the issue of driving while not accredited,
the non-reporting of the accident to the bumper bar at
least, even without what efforts he may or may have not
made during the 36-hour stand down of the truck, in my
view provide reasons why his employment would not have
continued beyond the trial period in any event.
20 While, as I find, the employer’s procedures, its written
communications, are poor in communicating just what it
is the employer wants to say, I am not of the opinion that
Mr Tyrrell has shown that his dismissal was unfair.
21 I pass the comment also, seeing as it came up in the course
of the case, that there is no difficulty with an employer
having a handwritten payslip provided it is not in pencil
and provided it contains all of the details such as the
identity of the employer—this one does not—that
provided it contains the details of the employee’s
entitlements, the date, the hours worked, the gross wage,
the net wage and any deductions. The fact that it is
handwritten and if it is provided within 14 days of the
payment that is made, is sufficient for the purposes of the
Minimum Conditions of Employment Act 1993.
22 The final two matters are first that Mr Tyrrell complained
that he had not been paid for 25 December 2000. I find
on the evidence that he has been and that claim is not
been made out and will be dismissed. And, secondly that
the superannuation payments that were a part of this
matter were paid once Mr Tyrrell himself provided details
of the relevant fund and that claim is also dismissed.
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23 In summary, therefore, I propose to issue an Order which
dismisses all of Mr Tyrrell’s application.
24 Order accordingly.

2001 WAIRC 04003
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
KEVIN
BARRY
TYRRELL,
APPLICANT
v.
MUNGERABAR
HOLDINGS,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
WEDNESDAY, 24 OCTOBER 2001
FILE NO
APPLICATION 102 OF 2001
CITATION NO. 2001 WAIRC 04003
_______________________________________________________________________________

Result

Application alleging unfair dismissal and
denied contractual entitlements
dismissed.

Representation
Applicant
Respondent

Mr D. Cooling (as agent)
Mr D. Zadow

_______________________________________________________________________________

Order.
HAVING HEARD Mr D. Cooling (as agent) on behalf of the
applicant and Mr D. Zadow on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby orders—
THAT the application be dismissed.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

SECTION 29 (1)(b)—Notation of—
Applicant

Respondent

Number

Commissioner

Result

Ace MR
Allison LJ
Anning MR
Ardagh KA
Ashton S
Aston KM
Baldwin V

Carpet Call
Nationwide Termite and Pest Management Pty Ltd
Godfrey Virtue & Co Barristers & Solicitors
Cork International Pty Ltd
Dryandra Timber Product
Tynedale Farm
Unit Shelf Co No 94 Pty Ltd T/a RB & A Kinnear
Transport Services
Topaz Promotions
Subway (Store Manager Warnbro) Wendy
G.M.A. Garnett Pty Ltd
Cadarga Pty Ltd t/a Boutique Warehouse Naughty
by Nature & Rebel
Broadwater Beach Resort
Ocean Gardens Retirement Village Inc
“Advantage Air”—comprising Advantage Air
Australia Pty Ltd/Advantage Air manufacturing
Pty Ltd / Plastic Injection Co Pty Ltd
Ellenbrook Supermarket Pty Ltd
Perth Office Systems Pty Ltd t/a Ricoh Business
Centre
Scotch College
RLS Management Pty Ltd ACN 009267949
t/a Butlers Barristers & Solicitors

554/2001
780/2001
1538/2001
1180/2001
555/2001
840/2001
1028/2000

GREGOR C
SCOTT C.
SMITH, C
GREGOR C
COLEMAN CC
KENNER C
KENNER C

Discontinued
Discontinued
Discontinued
Discontinued
Dismissed
Discontinued
Discontinued

1312/2000
1294/2001
1595/2001
818/2001

COLEMAN CC
WOOD,C
SMITH, C
KENNER C

Dismissed
Dismissed
Dismissed
Discontinued

1487/2001
1086/2001
338/2001

SCOTT C.
SMITH, C
SMITH, C

Discontinued
Discontinued
Discontinued

1878/2000
719/2001

SMITH, C
SCOTT C.

Discontinued
Discontinued

1369/2001
1075/2001

KENNER C
GREGOR C

Discontinued
Order Issued

Ballantyne JM
Betterridge NN
Bishop DG
Blay L
Blythman DG
Bonniface AL
Braithwaite P
Broad ML
Bruss R
Burress AC
Burrett NS
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Applicant

Respondent

Number

Commissioner

Result

Bylund GL
Cameron MJ
Cannon IW
Carew DV
Carmichael KW
Chandler J

SRS Engineering PTy Ltd (ACN 090 935 309)
Action Food Barns Pty Ltd
Startrack Communications Ltd.
Aquan Pty Ltd t/a Laurie Kelly Real Estate
Simcraft Products/Grovenor
Unit Shelf Co No 94 Pty Ltd T/a RB & A Kinnear
Transport Services
Scarboro Toyota Pty Ltd
Icon Recruitment Pty Ltd ACN 007 145 637
City of Melville
Golden Hay Co Pty Ltd
Inter Security Systems a division of Instalarm
Security Pty Ltd

287/2001
1135/2001
814/2001
535/2001
296/2001
1027/2000

BEECH C
SCOTT C.
SCOTT C.
SMITH, C
SMITH, C
KENNER C

Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued

1105/2001
1146/2001
537/2001
1761/2000
894/2001

SCOTT C.
BEECH C
SMITH, C
GREGOR C
SMITH, C

Discontinued
Discontinued
Discontinued
Discontinued
Discontinued

243/2001
1244/2001
1588/2001
1363/2001

BEECH C
GREGOR C
BEECH C
KENNER C

Discontinued
Order Issued
Discontinued
Discontinued

224/2001
656/2001
466/2001
1377/2001
1063/2001
1554/2001
890/2001
506/2001
1176/2001

SCOTT C.
BEECH C
SMITH, C
GREGOR C
SMITH, C
BEECH C
GREGOR C
SMITH, C
BEECH C

Discontinued
Discontinued
Dismissed
Order Issued
Order Issued
Discontinued
Discontinued
Discontinued
Discontinued

1319/2001
1411/2001
2107/2000
1438/2000
1290/2001
1122/2001
497/2001
1515/2001
1639/2001
109/2001
221/2001
176/2001
1501/2001
637/2001
39/2001
808/2001
1392/2000
1213/2001
1436/2001
1238/2001
920/2001
2094/2000
1452/2001
1909/2000
1855/2000
232/2001
1082/2001
1110/2001

GREGOR C
KENNER C
KENNER C
SMITH, C
BEECH C
WOOD,C
SCOTT C.
BEECH C
KENNER C
SCOTT C.
GREGOR C
KENNER C
WOOD,C
KENNER C
GREGOR C
KENNER C
KENNER C
WOOD,C
KENNER C
SCOTT C.
SCOTT C.
SMITH, C
BEECH C
SMITH, C
KENNER C
SMITH, C
WOOD,C
SMITH, C

Dismissed
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Dismissed
Discontinued
Discontinued
Discontinued
Discontinued
Dismissed
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued

838/2001
665/2001

SMITH, C
SMITH, C

Discontinued
Discontinued

Chen D
Chew KKC
Chipper C
Clark AJ
Communications,
Electrical,
Electronic,
Energy,
Information, Postal,
Plumbing, and
Allied Workers
Union
Coppin BP
Councillor L
Cowan IJ
D’Mello JF

Swick Drilling Pty Ltd
Yamatji Barna Baba Maaja Aboriginal Corporation
Brambles Australia Limited t/a Cockburn Wrekair
Managing Director, Challenger TAFE, Fremantle
Campus
Dallie CJ
Q Multimedium Ltd ACN 083 160 909
De Alwis S
Ausclad Industries Pty Ltd
Dillenger SJ
Formfix Pty Ltd
Drummond-Hay R Western Fabrication Pty Ltd
Dumbell C
Internetcard Technologies Pty Ltd
Dykstra MJ
Chariot Internet Limited
Dyson PF
Underground Services Australia & Others
Eastcott-Layton MT Shire of Augusta-Margaret River
Esteban RG
Pieman Australia Pty Ltd ACN 085 783 571
Trading as Bovell’s Bakery
Fabiano A
Aroma Cafe
Farano N
Metro Fresh WA P/L
Fernandes P
Manuel Painting Contractors Pty Ltd
Fernando JD
Mr Jim Laurie (Big Busters Pty Ltd)
Fletcher N
Crown Mushrooms
Fordyce SC
Hugall & Hoile (ACN 082 341 197)
Francis M
Proactive Investments Pty Ltd
Franklin B
Health Foods
Franklin JP
Brookleigh Equestrian Estate
Gerhard F
Gosnells Golf Club (Inc)
Gibbings NA
Gel Group Pty Ltd T/a Accountancy People
Gilbert BW
Fly by Night Musicians Club Limited
Ginbey GK
Auto Trade Auctions
Gray SP
Birch Family Trust t/a Dewsons Donnybrook
Green A
Golden Hay Co Pty Ltd
Green DV
iNature Australia Pty Ltd
Hanley G
BGC (Australia) Pty Ltd T/A BGC Quarries
Harman K
Djooraminda
Harvey RJ
Westcan Group
Heart NL
Cash City Cannington
Heinrich S
Mitchell & Brown Communications
Henderson A
Email Metals Pty Ltd ACN 004574681
Henry JM
Drilling Equipment (Aust) Pty Ltd
Hill P
North West Barging of Derby Export Facility
Hong YL
Hot Gossip Restaraunt
Howard G
Brushwood Australia/Darlex Pty Ltd
Hunt JM
The Salvation Army
Hutchison KJ
Fencejumper Holdings Pty Ltd trading as
Steelstruct Engineering
Illidge PG
Council of Grain Grower Organisations Limited
Ingram W
Amnet Internet Services Pty Ltd
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Applicant

Respondent

Number

Commissioner

Isles SJ
James H
Jeffrey PJ

Office Comforts
Gina Noblett of Westate Realty
Easyrent Pty Ltd (Administrator Appointed)
ACN 009 409 689
Noongar Alcohol & Substance Abuse Service
Moorditch Gurlongga Association Inc
Stellar Call Centre Pty Ltd
Astro-Foil Australia Pty Ltd
Carpet Call (WA) Pty Ltd
Davmin Nominees Pty Ltd
Aaron Lee Pest Control
Fieceda Accessories Pty Ltd
Industrial Galvanizers Corporation Pty Ltd trading
as Ingal Civil Products
Boat Torque Cruises
Kapinkoff Nominee’s Pty Ltd
Howard Porter Pty Ltd ACN 076 745 214
BC The Body Club
Corrpro Companies of Australia
Solution 6 Pty Ltd
Hutchinson’s Telecommunications (Australia) Ltd
t/a Orange Australia
Hedland Business Company
Antrim Panel and Paint
Satterley Property Group
Bega Garnbirringu Health Services Aboriginal Corp.
HP JDV Limited
Gecko Management Pty Ltd
W.A. Salvage Pty Ltd
Simcraft Products/Grovenor
Ambassador Golf and Hotel Services Pty Ltd
Key Largo Cafe Restaurant
West Australian Newspapers Ltd
Henry Walker Eltin Contracting Pty ltd
(ACN 009 625 138)
The Gym Pty Ltd ACN 087 977 704
Victorian Healthcare Association
Abacus Calculators (WA) Pty Ltd
Dot Com Meat Processors
Suzanne & Neil McGrechan—trading as Modal Pty Ltd
Kelly Services (Aust) Ltd & Others
VR Williams & Co
Karen Doust @ Echo’s Cafe
Digitek Office Solutions
Action Food Barns Pty Ltd
Mayne Health western Diagnostic Pathology
Flexiglass Challenge Industries
Macmahon Underground Pty Ltd
Management—Boogurlarr Community House Inc
Integrated Tree Cropping Limited
Harvey Norman Joondalup
Forx Pty Ltd (ACN 008 972 076)
Teravin Group Pty Ltd ACN 009 445 121
Pindan Pty Ltd T/a Pindan Constructions
Metropolitan Health Service
Dynamic Digital Depth Australia Pty
(ACN 060 154 949)
Hermann’s Thermo King
The Blue Army Co-Operative Limited
(ABN 696 167 438 44)
Mr John Ireland (Director) Marine Pty Ltd T/A
Vogue Garage Doors
VR Williams & Co
The Birch Family Trust Trading As Dewsons
Donnybrook

148/2001
1379/2001
1211/2001

COLEMAN CC Dismissed
KENNER C
Discontinued
BEECH C
Discontinued

2128/2000
704/2001
940/2001
957/2001
1134/2001
244/2001
767/2001
1391/2001
1130/2001

SCOTT C.
GREGOR C
BEECH C
BEECH C
KENNER C
KENNER C
SCOTT C.
BEECH C
SCOTT C.

Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued

1209/2001
1313/2001
1108/2001
805/2001
811/2001
416/2001
1491/2001

BEECH C
BEECH C
KENNER C
KENNER C
SCOTT C.
KENNER C
WOOD,C

Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued

1078/2001
1693/2001
1235/2001
515/2001
1419/2001
1458/2001
1297/2001
396/2001
749/2001
1650/2000
912/2001
171/2001

COLEMAN CC
BEECH C
GREGOR C
GREGOR C
BEECH C
BEECH C
BEECH C
SMITH, C
SCOTT C.
SCOTT C.
SCOTT C.
BEECH C

Dismissed
Discontinued
Order Issued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Dismissed
Discontinued
Discontinued

1302/2001
1206/2001
2101/2000
325/2001
1330/2001
1216/2001
118/2000
381/2001
813/2001
1137/2001
1293/2001
1668/2000
433/2001
1202/2001
1395/2001
1504/2001
1678/1999
1565/2001
1107/2001
1733/2000
763/2001

KENNER C
SMITH, C
SCOTT C.
BEECH C
BEECH C
KENNER C
SCOTT C.
COLEMAN CC
BEECH C
SCOTT C.
SCOTT C.
COLEMAN CC
KENNER C
SMITH, C
SCOTT C.
SMITH, C
GREGOR C
BEECH C
KENNER C
SCOTT C.
WOOD,C

Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Dismissed
Discontinued
Discontinued
Discontinued
Dismissed
Discontinued
Discontinued
Discontinued
Dismissed
Discontinued
Discontinued
Discontinued
Dismissed
Discontinued

1184/2001
947/2001

GREGOR C
BEECH C

Discontinued
Discontinued

1527/2001

SCOTT C.

Discontinued

1359/1999
1239/2001

SCOTT C.
KENNER C

Discontinued
Discontinued

Kickett JP
Kickett LG
Kimber JM
Korda C
Kovaceski LM
Laczko LA
Lamp GK
Lanigan MA
Lattimore A
Leet J
Lippe SS
Looby RG
Lothian J
Luskan G
Mallet MH
Martin SC
Matthews LJ
Mazzatelli P
McEncroe GM
McGuire WA
McShane J
Millard AD
Mulder TL
Naylor WJ
Ng K
Nosworthy DS
O’Brien G
O’Leary TM
Obremski HL
Outred TM
Parker KD
Patton B
Paull T
Pearson LP
Peatman LG
Perry LA
Pettigrew NA
Pitts DW
Poole JD
Powell JA
Pryce MJ
Read V
Richards U
Riini I
Roast EJ
Roberts WS
Ruhen ML
Sadowska Z
Seeber MD
Shimmin J
Sinclair DC
Smith BA
Smith BE
Smith JA

Result
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Applicant

Respondent

Number

Commissioner

Result

Smith SJ

Select Refrigeration Services Pty Ltd t/a Select
Mechanical Services ABN 99 068 551 379
Beaurepaires For Tyres
The Sunseekers Incorporated
Gypsy Jade
Saro Vinzi Carbone
Bulkwest Pty Ltd
Dr Robert Will, Perth Bone Densitometry
(t/as Bone Densitometry Australia)
Novacross Pty Ltd
Midway Marine Pty Ltd
Retire Invest Pty Limited
Men’s Meeting Place Inc
Webforge (WA)
B.T. & K.R. Ryan Fashion Agencies
The Wood & Gunn Family Trust t/a Supreme Kitchens
Melville Mitsubishi
Bank of Western Australia Limited ACN 050 494 454
Shabala Engineering
Pine Sales Pty Ltd
Williams District Club Inc
Regus Centres Pty Limited—ABN 54 085 537 266
General & Civil Pty Ltd
Post Cafe Leederville
W.P Crowhurst Pty Ltd
Hungry Jack’s T/A Hungry Jack’s DogSwamp
Montegos on the Bay (Talliman Pty Ltd)
Supa-Stik Labels
Nangoy Pty Ltd Trading as Muffin Break Morley
Anthony Hayes, Chereeba Pty Ltd and Maxicoast
Holdings Pty Ltd all t/as “ The Sapphire Bar “

1221/2001

BEECH C

Discontinued

1263/2001
293/2001
294/2001
1374/2001
675/2001
1435/2001

KENNER C
SMITH, C
COLEMAN CC
KENNER C
KENNER C
KENNER C

Discontinued
Discontinued
Dismissed
Discontinued
Discontinued
Discontinued

907/2001
1168/2001
1157/2001
1484/2001
263/2001
1410/2001
1234/2001
1560/2001
729/2001
1193/2001
1217/2001
830/2001
1165/2001
1375/2001
623/2001
781/2001
1300/2001
1090/2001
1500/2001
1404/2001
1287/2001

SCOTT C.
BEECH C
SCOTT C.
BEECH C
SCOTT C.
KENNER C
KENNER C
BEECH C
KENNER C
KENNER C
KENNER C
WOOD,C
KENNER C
KENNER C
SCOTT C
SCOTT C.
KENNER C
BEECH C
KENNER C
GREGOR C
KENNER C

Dismissed
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Dismissed
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Order Issued
Discontinued

Snedden JK
Solin I
Stone V
Sum A
Sumpton JR
Taylor NJ
Thomas DL
Thompson B
Thornton TM
Thuyasithu Troung VT
Tutill M
Tweddle JA
Uduste H
Vance J
Vassallo PJ
Ward DR
Wearne DJ
Welsh WA
West MP
Weston L
Williamson WG
Wilson CE
Wilson RD
Woolley C
Woolon LLS
Wormer GM

CONFERENCES—
Matters arising out of—
2001 WAIRC 03935
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE HONOURABLE ATTORNEY
GENERAL, APPLICANT
v.
WESTERN AUSTRALIAN PRISON
OFFICERS’ UNION OF WORKERS,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
TUESDAY, 9 OCTOBER 2001
FILE NO
C 177 OF 2001
CITATION NO. 2001 WAIRC 03935
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Interim Order varied
Mr R. Andretich (of counsel) and with
him Mr D. Matthews (of counsel)
Mr P. Momber (of counsel) and with him
Mr S. Smith

_______________________________________________________________________________

Order.
WHEREAS on 27 July 2001 the Commission issued an
Order which, amongst other things required the Department
of Justice to provide to the Commission daily for the duration
of the Order a report showing the number of positions vacant
filled and the number of positions remaining vacant on the
daily sheets at Hakea Prison;
AND WHEREAS the Commission is of the opinion that
that requirement should now cease;
NOW THEREFORE I, Commissioner of the Western
Australian Industrial Relations Commission, pursuant to the
powers vested in me pursuant to s.44(6) of that Act hereby
order—
(1) THAT the Order in this matter dated 27 July 2001
be hereby amended by deleting the requirement that
the Department of Justice provide to the Commission daily a report showing the number of positions
vacant filled and the number of positions remaining
vacant on the daily sheets at Hakea Prison;
(2) THAT this Order shall take effect from 9 October
2001.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.
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CONFERENCES—
Matters referred—
2001 WAIRC 04091
EMPLOYMENT CONDITIONS
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
PRESTIGE PROPERTY SERVICES,
RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
MONDAY, 5 NOVEMBER 2001
FILE NO
CR 24 OF 2001
CITATION NO. 2001 WAIRC 04091
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application dismissed
Mr J Ridley
Mr D Clarke as agent

_______________________________________________________________________________

1

2

3

4

Reasons for Decision.
This is an application pursuant to section 44 of the
Industrial Relations Act, 1979 (the Act). The Australian
Liquor, Hospitality and Miscellaneous Workers’ Union,
Western Australian Branch (the applicant) contends that
the respondent’s refusal to employ its members is harsh
oppressive and unfair. The matter came on for conferences
on 2 February 2001 and 1 March 2001 at the conclusion
of which the matter remained in dispute and was referred
for hearing and determination.
The terms of the memorandum of matters for hearing
and determination are as follows—
“The applicant contends that in all the circumstances,
including the requirement to sign a workplace agreement, the respondent’s refusal to employ Mr Andrew
Greeuw, Mr Craig Pattenden, Mr Michael StubbsMills and Mr Terry Fitzgerald as Security Officers
on the Education Department contract, which commenced on 5 February 2001, is harsh, oppressive
and/or unfair. The Union seeks employment of the
abovenamed four members or compensation.
The respondent denies the allegations and opposes
the relief sought.”
The matter was listed for hearing on 15 and 16 May 2001.
On 10 April 2001 the respondent lodged in the
Commission an application claiming that the Commission
was without jurisdiction to hear the matter. The respondent
submitted that there was no industrial matter as there had
never been an employer-employee relationship between
the respondent and the applicant’s members. The
respondent sought that this matter be determined at a
preliminary hearing. On 18 April 2001 the applicant union
requested that the hearing dates of 15 and 16 May 2001
be adjourned pending the outcome of the decision of the
Commission in Court Session in the Australian Liquor,
Hospitality and Miscellaneous Workers Union, Western
Australian Branch V Airlite Cleaning Pty Ltd and Others
81 WAIG 1162. By response dated 19 April 2001 the
applicant also submitted that the respondent was estopped
from raising the jurisdictional challenge. The hearing
dates of 15 and 16 May 2001 were vacated and the
respondent’s application concerning jurisdiction was
heard on 15 May 2001.
It was submitted by Mr Clarke for the respondent that if
there had been a refusal to employ a class of persons then
the Commission would have jurisdiction, but that there
had been no refusal to employ a class of persons. He

81 W.A.I.G.

referred to the definition of industrial matter in s 7 of the
Act which, in part, includes any matter relating to—
“the employment of children or young persons, or
of any person or class of persons, in any industry, or
the dismissal of or refusal to employ any person or
class of persons therein.”
5 Mr Clarke sought to lead evidence to the effect that no
employment relationship existed. The relevance being that
as there was no employment relationship there was no
industrial matter. Additionally, he submitted that there
had been no refusal to employ a class of persons or any
person.
6 The applicant agreed that there had been no employment
relationship, but that there had been a refusal to employ
on two grounds. Firstly, there had been discrimination in
the selection. Secondly, there had been a lack of “choice”
in that a workplace agreement was the only form of
contract offered.
7 The Commission decided that all the evidence would have
to be heard before determining the jurisdictional point
and could not be dealt with in a preliminary fashion. The
applicant would have been disadvantaged at that time in
proceeding to hear evidence and the matter was again
listed for 16 and 17 August 2001. The Commission
considered that, on the basis of the submissions to that
time, the Commission was within jurisdiction in dealing
with the dispute as a matter concerning a refusal to employ
within the terms of the definition of “industrial matter”
in the Act. Leave was granted for the respondent to again
raise their jurisdictional arguments at the substantive
hearing of the merits of the claim. A claim for costs by
the respondent was denied and in the Commission’s view
should not have been contemplated in the circumstances.
8 Mr Clarke on behalf of the respondent argued at
commencement of the substantive hearing that the
application was not within the jurisdiction of the
Commission as, pursuant to s 96C, D, E and L and s 83A
of the Act, a matter of discrimination in employment based
on union membership is a matter for the Industrial
Magistrate. The applicant concurred with this but
submitted that they did not seek to argue discrimination
on the grounds of union membership. That ground having
dropped away, the Commission dealt with the merits of
the matter and whether there was a refusal to employ.
9 The claim was therefore as follows. Mr Ridley in his
opening submission at Transcript pg 21 stated—
“The basis of the union’s application was that the
respondent in its actions of engaging employees to
carry out the work of security officers on the EDWA
school security contract, refused to employ Mr
Andrew Greeuw, Mr Michael Stubbs-Mills, Mr Terry
Fitzgerald and Mr Craig Pattenden.”
Further at Transcript pg 24-25—
“To ensure our members were given a reasonable
opportunity to achieve employment with Prestige
doing the same work they had collectively done for
15 years, there should have been a fair, objective
and transparent selection process and criteria. When
employers are faced with circumstances of selecting
those to be made redundant, or before terminating
employees for disciplinary reasons, the Commission,
both Federal and State, have consistently referred to
the need for some form of procedural fairness.”
10 The respondent says that the matter is not an “industrial
matter”, namely a refusal to employ within the meaning
under the Act, as there was never any offer to employ.
The circumstances were that the applicant’s members
were simply not selected for jobs after a selection process
conducted by Mr Bowen, State Manager for the
respondent.
11 The four members concerned were all employed as
Security Officers with Falcon Investigations and Security
Pty Ltd (FAL). They were all deployed to work
predominantly, if not exclusively, on the Education
Department Schools Security Contract (the “Education
Contract”). Their duties involved patrolling the schools
and, in some cases, work in the control room which
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monitored operations. Each member had worked on the
Education Contract for FAL for several years.
The respondent was successful in securing the contract
and commenced operation on about 9 February 2001. In
the weeks leading up to the change of companies
operating the Education Contract the employees of FAL
were alerted to the possibility of employment with
Prestige. Application forms were left for them to complete
should they wish to be employed by Prestige. These forms
were then forwarded to the respondent either directly or
via Mr Jeff Brooks. I will deal later with the evidence of
Mr Brooks, however, suffice to say that he had a role in
the changeover of the operations of the contract between
the two companies and was taken on as an employee of
Prestige, as Manager, Security.
The four members, as with other staff of FAL, attended
individual interviews with Mr Bowen. The evidence
concerning these interviews is different for each of the
members, however, the common theme is that they were
advised soon thereafter that they had been unsuccessful
in obtaining employment with Prestige. In some cases
they were shown a workplace agreement, though not
asked to sign it and in no instance did they have an offer
of a position. Their expectations of a position derived
from the circumstances of the Education Contract being
awarded to Prestige, Prestige’s desire to employ staff, the
applications they made, their attendance at interview and
most importantly their view of their superior skill and
experience as Security Officers working on the Education
Contract.
Their prospective employment was subject to an
application, an interview and then an offer if they were
successful in that process. Although the evidence for each
member is different in relation to their experience with
the process, the process was essentially the same. Likewise
each member complains that given their years of
experience, especially with the Education Contract, that
they would have expected to be employed over less
experienced officers. As the patrols were typically
performed in pairs, and the pairings were rotated
frequently, they each believe that they have a good
knowledge of the capacities of their fellow employees at
FAL.
Mr Greeuw said that at the conclusion of the interview
with Mr Bowen he was told by Mr Bowen that he would
let him know whether he had been successful or otherwise
in obtaining a job (Transcript p38-40). Mr Pattenden said
that Mr Bowen told him that if he was successful in
obtaining a job he would receive a workplace agreement
to look over and to sign (Transcript p75-76). He also
thought initially that he would have a good chance of
getting a job, but not so after the interview (Transcript
p77 & 80). Mr Stubbs-Mills says he was presented with
a workplace agreement and told that it did not guarantee
him employment (Transcript p95 & 104), and that Mr
Bowen was to consider all applicants and then make a
decision (Transcript p96-97). Mr Fitzgerald said that he
was happy with the interview process and that he rang
Mr Bowen after the interview to ask him if he had been
successful (Transcript p117). He was told to await advice.
On the basis of this evidence, which I accept it is clear
and I find that no offers of employment were made to the
four members. Each of them, following their interview,
understood that they were being assessed for a position
and would be advised if successful or not by Mr Bowen.
Each applicant received a letter telling them that they had
been unsuccessful. They followed up with Mr Bowen to
ascertain why they were not successful and were told that
they were unsuited or less experienced than other people
employed. They understood that a workplace agreement
was to be signed if they had been successful and
considered this to comprise less favourable conditions
than their previous job. Again I accept their evidence
regarding the workplace agreement. I will deal later with
their evidence concerning their relative claims of merit
for the jobs. I find that they each were not asked to sign
or accept a workplace agreement.
The only exception to what I have just outlined appears,
at least on the evidence of Mr Michael Stubbs-Mills, to
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be that a decision was taken by Mr Bowen, prior to the
interview, not to engage him. Mr Stubbs-Mills says that
a recommendation not to employ him was made four days
prior to his interview (Transcript p100-101). This, in the
applicant’s submission, supports the view that the
selection process was not a fair one and that Mr Jeff
Brooks had reported adversely on the four members to
Mr Bowen. I will return to this point.
In terms of whether the Commission has jurisdiction to
deal with this matter, both parties agree that the decision
of the Industrial Appeal Court in RGC Mineral Sands &
Anor v Construction, Mining, Energy, Timberyards,
Sawmills, Woodworkers Union of Australia WA Branch
& Ors [2000] 80 WAIG 2437 is determinative. Mr Clarke
for the respondent argues that as there was no offer of
employment then there was no refusal to employ and
hence no jurisdiction. Mr Ridley for the applicant argues
that in considering the definition of an “industrial matter”
the reference to “refusal to employ” should be read in
conjunction with s 7(d) which refers to—
“any established custom or usage of any industry,
either generally or in the particular locality affected”.
He says that Prestige should have provided the employees
of FAL who worked on the Education Contract with a
reasonable opportunity to gain employment. A reasonable
opportunity should have included an assessment against
objective criteria, which is fairly and consistently applied
to all applicants. The applicant union says that there was
bias against these members, they were denied the
principles of natural justice and that given their skills and
experience they had the right to a reasonable opportunity
to ongoing employment at the contract site.
The reasoning of Parker J, with whom Kennedy J concurs,
for the purposes of this matter is best expressed in the
following statement @ page 2446 (para 79)—
“The distinct statement in par (c) that a refusal to
employ is within the scope of an industrial matter
also requires the conclusion that there can be an industrial matter within the defined meaning even
though there is no existing contract of employment.”
He refers earlier in his reasoning to the notion of
management prerogative and says as follows @ page 2444
(para 65)—
“The reasons in Re Cram also deal with and reject
the submission that decisions as to the mode of recruitment of an employer, or as to whom should be
preferred for employment by an employer, cannot
be industrial matters as they are within what has been
called the management prerogative of the employer.
While decisions as to employment may be critical
to management, as is said in Re Cram at 136—137,
that is a reason for caution by an Industrial Tribunal
in the exercise of its jurisdiction (perhaps even extreme caution) but it is not a justification for
construing the words of the definition to exclude such
matters. Thus, for reasons examined in Re Cram at
133—137, in some situations at least, decisions by
an employer as to whom to employ or not to employ
in an industry relate to the mutual roles of employers and employees as such in the industry.”
I do not need to go further to conclude that the matter
before me, which concerns a refusal to employ, is within
jurisdiction. The refusal in this case is simply the nonselection of the applicant’s members. I note also in this
sense the common meaning of “refusal” as expressed in
the Concise Oxford Dictionary (New Edition) which is
“the right or privilege of deciding to take or leave a thing
before it is offered to others”. Clearly the employment
relationship does not need to have been formed for the
matter to be within jurisdiction.
My concern is that in the exercise of my jurisdiction, in a
matter such as this, I should tread with considerable
caution. I consider that the circumstance of a refusal to
employ which would warrant the intervention of the
Commission would be where a firm or legitimate
expectation of employment could justifiably be said to
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exist. The most typical circumstance being where an offer
or promise of employment has been made but not
honoured (Board of Management, Princess Margaret
Hospital for Children v The Hospital Salaried Officers
Association of Western Australia (Union of Workers)
(1975) 55 WAIG 543). Another circumstance may be
where a contract passes to a new employer and the custom
and practice is for the employees to follow the contract
(The Australian Liquor, Hospitality and Miscellaneous
Workers Union v Cleandustrial Services 80 WAIG 4517);
albeit the balance of equity did not fall to the applicant in
that matter. It may be that there has not been a
formalisation of offer and acceptance, or in some cases
where there has but the date of commencement is yet to
arrive. I do not pretend to cover all possible eventualities,
except to say that typically either the employer has
expressed an intention to employ the individual by
offering employment or at least that offer could be
considered to have been normally made to the individual.
Even in these circumstances I would be cautious as to
the relative fairness involved in not proceeding with the
offer. I express this caution as I do not consider that the
mere non-selection of an individual in a selection process
is one that should justify the intervention of the
Commission. This would place the Commission in the
defacto position of having to conduct the selection process
to ascertain the relative merits of candidates. This is neither
warranted nor practicable and would trammel the rights
of the employer to decide who to employ.
23 The applicant union has submitted that the Commission
should adopt various precedents relating to unfair
dismissal in exercising its discretion, Undercliffe Nursing
Home—v- Federated Miscellaneous Workers’ Union of
Australia, Hospital, Service and Miscellaneous, WA
Branch 65 WAIG 385, Shire of Esperance—v- Peter
Maxwell Mouritz 71 WAIG 891 and Loty and Holloway
v Australian Workers Union (1971) 71 AR (NSW) 95.
Their view is that the interview process was inadequate,
it lacked consistency, was interrupted and rushed and
impliedly carried a bias. It is clear from the evidence of
Mr Greeuw and Mr Fitzgerald that their unhappiness was
not as a result of the interview, but as a result of the letter
advising them that they were unsuccessful and more
particularly the reasons given by Mr Bowen for their non
selection. Mr Pattenden and Mr Stubbs-Mills were
otherwise unhappy with the interview, but equally
unhappy about the reasons given for their non selection.
The applicant union says effectively that because the four
members in their view were more experienced and skilled
than others who were offered jobs then they should have
been given employment. The other ground of unfairness,
namely an alleged bias by the respondent, is not argued
as discrimination on the grounds of union membership,
but “a strong suspicion that the FAL/FPS Industrial
Relations problems coloured Craig Bowen’s perception
about them.” The applicant says that the four members
had a high profile in union discussions in industrial issues
with FAL.
24 The evidence of Mr Bowen is that he was very busy in
late January and early February 2001 arranging all matters
for the commencement of the new contract, the education
contract. He was heavily engaged in interviewing
applicants over a period of about two and a half weeks.
He interviewed about 50 people and employed 31 fulltime and 4 part-time security staff. A good many FAL
employees were engaged as were several Prestige
employees on the Education Contract.
25 The selection assessment he says that he used was to take
into consideration experience, background, history, work
history, ability to work as a team, work in a team
environment, work alone, persons able to take
instructions, training, qualifications, skills (Transcript
p.126). He says that some of the references were checked
and that he alone made the decision as to who to employ.
He was not given any information from Mr Brooks except
a list of names and contact details of FAL employees. In
respect of [Exhibit MGS2], which relates to the
employment of Mr Stubbs-Mills, he says the wrong date
was put on that document and that was a mistake
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(Transcript p.128). He says also that perhaps he signed
the applications, in the recommendation box, when they
arrived.
26 Mr Brooks, the Security Manager for Prestige gave
evidence that he was not involved in the selection of
personnel for Prestige other than supplying a list of names
and contact details and that he did not discuss employees
of FAL with Mr Bowen.
27 I must say that I had considerable difficulty with the
evidence of Mr Bowen. Apart from the considerable
reluctance with which he addressed questions under crossexamination, I was left with the impression that he
embellished his answers as to how thorough he was in
relation to the assessment of personnel under all the
criteria he mentioned. More specifically in answer to my
questioning he relied heavily on the demeanour of the
applicants and referred to an original set of documents,
they being the applications, which he had circled in terms
of recommendations. These documents were not brought
forward to the Commission, yet supposedly the
applications in an earlier form, ie uncrossed or circled as
to a recommendation for employment, were copied and
marked as exhibits. His explanation was at best
improbable.
28 I do not have the same difficulty with the evidence given
by each of the applicant’s members and as such I would
prefer their evidence over that of Mr Bowen.
29 Having said that, my consideration of the application
forms leads me to the view that it is probable that Mr
Bowen signed the forms, in the recommendation box, on
the day he received them. Each of the forms appear
consistent in that regard, including that of Mr StubbsMills, and there are no other markings made by Mr Bowen
as to whether an applicant was recommended or
otherwise.
30 I consider that it is improbable that Mr Brooks, having
managed the security operation for FAL, having been
engaged as the security manager for Prestige (although
this is suggested as occurring in February), having assisted
with the contact details of FAL employees and Prestige
having employed many FAL staff, that Mr Brooks did
not express any opinions on their capacities to Mr Bowen.
There is no suggestion or evidence that he was involved
directly in the selection process and I find that to be so.
However, I do not accept as plausible the evidence of Mr
Bowen or Mr Brooks that he made no contribution other
than passing across a list.
31 This does not lead me to a conclusion of bias against the
four members due to their union activities. That aspect of
the application, I find, has simply not been made out. Mr
Brooks was listed as a referee for Mr Pattenden. Mr
Greeuw gave some evidence by witness statement, and
unchallenged, of difficulties he experienced with a Mr
Borg and Mr Brooks at FAL. Apart from that, the only
evidence that I can resort to is that the applicant’s members
say they were asked about who they did not get along
with. This is inconclusive to the point almost of being
irrelevant. It does not amount, in its totality, to a “strong
suspicion” as Mr Ridley for the applicant would have it.
It certainly does not amount in my view to evidence
justifying a finding of bias in selection based on the union
activities of the four members in the past.
32 The other matter to consider in this light is the use of
workplace agreements by the respondent. These were
made apparent at interview, but no applicant, as far as the
evidence goes, was offered one or quizzed about their
attitude to them. Again this evidence is at best
inconclusive.
33 I turn to the evidence given by each of the four members
concerning their experience and skills relative to other
employees of FAL who it is assumed obtained positions
with the respondent. The evidence of the four members
is clear. They all submitted application forms, were
granted interviews and were advised by letter that they
had been unsuccessful in obtaining employment. It is also
common amongst the four members that after learning
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of being unsuccessful in obtaining employment they
contacted Mr Bowen to ascertain why they were not
chosen. They say the response from the respondent was
that due to their lack of experience, compared to that of
other guards, they were not successful or they were not
suited for the job. Having made the findings as to the
credibility of the witnesses, and that I would prefer the
evidence of the four members, I accept their view that
they expected to get a job as they had had more experience
than some other FAL employees. In doing so, it stands to
reason that I reject as authentic the explanations given to
each of them by Mr Bowen when they queried their nonselection. I should add that the explanations they say were
given to them vary, however, each explanation challenges
in effect their skills and experience. The explanation does
not in each case compare them unfavourably to other FAL
employees who secured a job with Prestige, but this can
be implied by the reason together with their non-selection.
This leads me to conclude that Mr Bowen has been less
than honest with the four members as to the reasons for
their non-selection. I do not endorse this as a proper or
fair manner of dealing with applicants who apply for
employment with the respondent. The applicant union
would have the Commission, pursuant to s26 of the Act,
intervene to award compensation to its members.
However, in all the circumstances and for the reasons
which I have stated above, I do not consider this alone
warrants the intervention of the Commission. I do not
consider that the Commission should be supervising the
selection process in the manner sought by the applicant.
I find that the circumstances that were made out by the
applicant were simply the non-selection of these four
former employees of FAL, with a greater level of skill
and experience to that of the other FAL employees who
were successful, following interviews of all FAL
employees who applied and that the reasons given for
their non-selection were not authentic.
The applicant union also complains that the respondent
failed to offer a choice in the terms and conditions of
employment, namely that the respondent did not offer
employment under the Security Officers Award No. 25
of 1981. The respondent instead only offered employment
under a workplace agreement which the four members
say was less than their existing terms and conditions. I
do not address this point further for the simple reason
that the four members did not reach that stage. They were
not offered employment at all, let alone under particular
conditions.
The applicant union in closing submissions says that—
“Ordering employment in the circumstances is probably no longer sustainable, but this does not obviate
the need for there to be an award of compensation to
ensure protection of the four or remedy the unfair,
harsh and/or oppressive exercise of the employers
rights”.
There is a clear distinction between a matter involving a
refusal to employ and a matter concerning a dismissal.
The applicant union would have the Commission, in the
exercise of its judgement pursuant to s 26 of the Act, to
deal with the matter of a refusal to employ in similar
fashion. I do not consider that this is appropriate. More
specifically though the applicant union claims that
engagement of its members by the respondent is no longer
appropriate and that compensation is warranted. The
submission appears to seek resort to exercise of the
Commission’s powers under s 23A which relate only to
matters of unfair dismissal. I say “appears to seek” as
this is not directly stated, however, the argument taken
would lead the Commission to that approach. I do not
consider that this is appropriate either, even if it were to
be within power, and I take that no further, other than the
appropriate remedy in a matter such as this would be
employment, not compensation.
For all of the above reasons the application must fail. An
order dismissing the application will issue.
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Order.
HAVING heard Mr J Ridley on behalf of the applicant and
Mr D Clarke on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.

2001 WAIRC 04045
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
WESTERN AUSTRALIAN PRISON
OFFICERS’ UNION OF WORKERS,
APPLICANT
v.
THE HONOURABLE ATTORNEY
GENERAL, RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
TUESDAY, 30 OCTOBER 2001
FILE NO
CR 26 OF 2001
CITATION NO. 2001 WAIRC 04045
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application granted in part.
Mr P. Momber (of counsel)
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Reasons for Decision.
The claim of the union
1 The issues brought to the Commission by the union
concern Hakea Prison. The union’s claim is for an
additional officer to be rostered in Units 1, 3, 5 & 6. The
union also seeks an Order that an additional officer be
employed on nightshift in the Crisis Care Unit (CCU). It
is inherent in the union’s claim that these are positions
additional to those positions already on the roster and
that all vacant positions on the roster be filled daily. The
union’s claims are based upon the presumption that even
when all positions on the roster are filled, there is
insufficient staff to run the prison effectively.
2 The Honourable Attorney General opposes the claim in
its entirety. The respondent states that the current staffing
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of the prison is appropriate and that it is normal for staff
to be re-allocated to other duties to accommodate absences
on the roster on a daily basis.
Background
3 Hakea Prison resulted from the amalgamation of the
Canning Vale Prison and the CW Campbell Remand
Centre in July 2000. The first roster for the amalgamated
prison commenced on 13 January 2001. On 29 January
2001 the union applied for a conference in the
Commission to address what it saw as the need to
determine safe working and rostering practices at Hakea.
4 The Commission issued a Recommendation from the
conference on 28 February 2001 that an additional 12
hour shift position be allocated to Unit 6 for a period of
one month and made recommendations regarding
notification to contractors and future FTE reductions.
Meetings between the union’s branch at Hakea and the
prison management occurred on a regular basis and from
a period of time following the Recommendation the
Commission was provided with minutes of those
meetings.
5 It is a matter of record that the prison staff at Hakea took
industrial action on 20 and 21 July 2001. The Honourable
Attorney General made an application for an urgent
conference which became application C177 of 2001. The
conference resulted in a Recommendation by the
Commission that if on any day there are vacant positions
on the roster due to staff absences that the Department of
Justice fill up to eight vacant positions. This
Recommendation was rejected and the Commission
subsequently issued an Order on 21 July 2001 which,
amongst other things, required the filling of all vacant
positions on the roster for a period of five days pending a
further review by the Commission.
6 On 26 July 2001 the Commission was provided with
reports by both parties on the operation of the Order and
on 27 July 2001 the Commission amended the Order by
providing that up to six vacant positions on the roster be
filled and that the Department of Justice provide the
Commission with daily reports showing the number of
positions vacant on the roster which were filled and the
number of positions remaining vacant. These are the Daily
Roster Absence Sheets referred to subsequently. The
Order which obliges the Department to fill up to six vacant
positions remains in force pending the determination of
this application.
7 The Commission then programmed the arbitration of the
union’s claim to allow a pattern to be revealed by the
daily roster absence sheets over a longer period of time.
As at the final days of hearing of this matter on 10 October
2001, the Commission has received reports for 69 days.
8 The Commission formally records that in addition to the
oral evidence and exhibits tendered during the
proceedings, the parties have agreed that the Commission
is to take into consideration the contents of the daily roster
absence sheets and the reports made by both parties on
the operation of the Order in C177 of 2001.
Commission’s Conclusions of the Daily Roster Absence Sheets
9 Each daily roster absence sheet lists the total number of
vacancies occurring on the roster each day and identifies
whether the absences were due to sick leave, workers’
compensation or “other”. It indicates the number of
overtime positions used to fill those vacancies and then
indicates the number of vacancies still remaining. It
contains a brief outline of the operational impact on the
running of the prison on that day of the number of
vacancies which had occurred.
10 Some tentative conclusions reached by the Commission
from its analysis of the daily roster absence sheets were
put to the parties on 14 September 2001 (transcript p.
25) and they were provided with an opportunity to
comment on them. The conclusions which follow take
into account the submission of the respondent that the
period covered by the daily roster absence sheets may be
unrepresentative. The conclusion also takes into account
the fact that the union disputes the accuracy of some of
the figures on a number of days.

81 W.A.I.G.

11 The Commission’s conclusions are as follows—
(1) On only 23 of the 69 days did the daily roster
absence sheets show the prison operated according to normal routine. Normal routine is when
there is no disruption to the routine of the day
(transcript p. 29). That is, for the period covered
by the reports, the prison ran normally only 33%
of the time. Conversely, 67% of the time there
was a disruption to routine caused by the level of
staff absences.
(2) On 9 occasions the absences due to sick leave
were the highest for the preceding 12 month period. The respondent states that there has been a
trend in sick leave to increase from the start of
the Commission’s Interim Order. That information was not challenged and I accept it.
Nevertheless, the evidence before the Commission is that the budget provides funds for overtime
to cover 5 absences on sick leave. The evidence
from the Superintendent of the prison is that when
sick leave absences exceed 8 per day difficulties
ensue (exhibit DOJ 5 (33)). The absences due to
sick leave exceeded 8 on 24 of the 69 days for
the period covered by the reports.
(3) The budget allocation of 5 overtimes to cover
absences due to sick leave was exceeded on 51
of the 69 days. That suggests that the present
budget allocation is inadequate. (I appreciate the
later evidence that there is usually a capacity for
the 5 overtimes to be exceeded where required.)
12 The above conclusions show that the routine of the prison
does not run normally most of the time. Rather, it is normal
for there to be disruption to the routine due to staff
absences. The management of the prison is usually
obliged to call officers in on overtime and to progressively
close non-essential areas to release staff for redeployment
in order to ensure full staffing in the units because that is
where the prisoners will be. The performance of routine
prison functions after that has occurred therefore comes
at some cost, both in overtime and in the frequent closure
of areas such as the workshops or the schools. It has
resulted in delays in unlocking cells in the morning and
on one occasion a refusal to do so at all. That Hakea
functions as well as it does in those circumstances is a
tribute to the professionalism of the Superintendent,
management and staff of the prison.
13 However, the frequency with which there is such
disruption and closures provides a compelling illustration
of the evidence from the union that there is a build up of
frustration in the staff at the situation.
14 The above conclusions are reached on the Department of
Justice’s own figures. The comparable figures supplied
by the union according to its analysis of the human
resource daily record from the prison shows in some cases
a greater shortfall of positions on the roster (exhibit POU
1). I have had regard for those figures and their potential
to show that the daily disruption to the routine is in fact
greater than shown by the Department’s figures. The
evidence before the Commission does not provide an
explanation for all of the discrepancies between the
union’s and the Department’s figures. The union suggests
that it is really the first two columns of the union’s figures
which are critical and it is to these the Commission has
paid particular attention.
15 The above conclusions are to be seen as forming part of
the background against which the evidence before the
Commission is to be assessed.
The award
16 The union relies upon subclauses (9) and (10) of Clause
11.—Out of Hours Work contained in Order C121 of 2000
of 27 June 2000 which purports to amend the award (80
WAIG 3110) as follows—
“(9) If the Superintendent determines that the number
of staff on duty or available for duty has fallen
below a staffing level which will ensure the maintenance of routine prison functions including the
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security and welfare of prisoners and the safety
of staff at the prison, he/she shall—
(a) determine the number of officers required
to return to duty, and/or
(b) what changes are required to be made to
routine prison functions.
(10) If the Union Branch of the prison believes that
the number of staff available for duty has fallen
below a staffing level which will ensure the maintenance of routine prison functions including the
security and welfare of prisoners and the safety
of staff at the prison, they shall advise the Superintendent, who may then take action in
accordance with subclause (9)—
(a) If the Superintendent does not agree that
any action is necessary in accordance with
subclause (9), he/she shall advise the Union Branch of his/her decision and the
reasons for that decision.
(b) If the Union Branch does not agree with
the Superintendent’s decision, any dispute
that arises shall be resolved in accordance
with Clause 38.—Dispute Settlement Procedure.”
17 These clauses were agreed by the parties. The procedure
set out in Clause 38.—Dispute Settlement Procedure
culminates in the matter being referred to the Commission.
18 The Commission also records that pursuant to s.36(1) of
the Prisons Act 1981 the Superintendent is responsible
for the good government, good order and security in the
prison. That responsibility includes the determination of
appropriate staffing levels. The agreed clauses referred
to above, however, acknowledge that the staffing level
may nevertheless be a matter referred to the Commission.
19 However, as I have stated on a previous occasion it is not
for the Commission to substitute its own views of the
appropriate staffing level: WAPOU v Hon Attorney
General [2000 WAIRC 00875] 80 WAIG 5216 (re the
Senior Officer positions in Units 9 and 10 at Hakea). That
is, and must remain, the prerogative of the Superintendent
of the prison. I will not repeat in this decision the
authorities listed in that decision (at page 5218), but I
adopt them here. I merely repeat the conclusion that—
It is not inaccurate to say that the Commission will
only become involved in a decision regarding staffing levels with the greatest reluctance. Nevertheless,
the prerogative of management to run the prison …
does not mean that the Commission is not able to
become involved where the evidence shows that a
particular decision regarding the staff level imposes
an unfair or unacceptable burden upon those staff.
The evidence before the Commission
20 What follows is a summary only of the evidence which
was received.
21 The union called evidence from Mr K. Brown who has
been a prison officer at Hakea for six years. He has been
a Vigilance Officer with the union since November 2000.
He is currently Wing Officer in Unit 4. Mr Brown’s
evidence was that the staffing level in the roster for the
amalgamated prison had not been agreed with the union.
He stated that the industrial action which had occurred
was the result of a build-up of frustration at being
generally short staffed and that staff were not fulfilling
their normal duties. He gave evidence of the impact upon
his work when prisoners became disgruntled due to short
staffing.
22 Mr Brown addressed the claim for a block support officer
in unit 1 to assist in the escorting of punishment and close
supervision prisoners to the medical centre, interviews
and visitors. The block support officer would also
facilitate proper meal relief for unit staff and is considered
necessary in order to allow the staff to function efficiently
in this labour intensive unit. In Mr Brown’s evidence the
actual work needs to be done by the wing officers only. If
an escort is required for a prisoner, two officers are needed
which means that there would be no wing officers in one
side of the wing. With a block support officer, escorts
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would be able to be filled leaving one officer back in the
unit to perform the work which needs to be done.
The union also seeks a block support officer in unit 3
because that unit, on Mr Brown’s evidence, constantly
loses an officer to internal escorts in the prison, for
contractor escorts or for maintenance repairs escort.
Indeed, his evidence is that in recent times two officers
have been removed for those purposes. The unit itself
does not function in the absence of two officers such that
the normal daily duties are not performed and it impacts
on the meal break time for the unit staff.
In unit 5, the union asks for a control officer. The claim is
brought because when a wing officer goes for a meal break
it leaves the senior officer and one officer in the unit and
if there is a problem in the wings, one officer cannot
respond and cannot leave the control area. In Mr Brown’s
opinion there is more pressure on the officers in that unit
than anywhere else in the prison.
Mr Brown’s evidence is that unit 6 requires a block
support officer. The union states that the function of this
position is currently being performed by the temporary
appointment made in accordance with the Commission’s
Recommendation mentioned earlier in these Reasons.
Mr Brown also gave evidence of the union’s claim for a
second officer on the nightshift in the CCU. His evidence
is that the officer on nightshift carries keys to the cells
but is not allowed to open a cell without a second officer
being present. He related an incident which occurred on
4 September 2001 where there was an attempted selfharm by a prisoner. The single officer was not able to
open the cell door alone. The prison’s recovery team was
able to, and did, respond in time. The union is concerned
that the length of time for the recovery team to respond
may be too long depending where in the prison the
recovery team is at the time.
Mr Brown was cross-examined on his evidence. He agreed
that in the past the staffing levels in units 1, 3 and 5 were
“pretty much” what it is currently. Mr Brown made the
point that prior to the amalgamation roster, the roster had
positions which are not included in the amalgamation
roster. Escort officers could be used to facilitate shortfalls
in manning levels. Mr Brown accepted that, in part, the
union’s claim is about the reinstitution of the peak muster
positions which were removed when the muster fell below
the peak muster level. Mr Brown agreed that whilst he
had been a prison officer it had never been the practice to
fill each line in the roster.
Mr Brown also conceded that the impact in unit 1 is the
same now as in the pre-amalgamation days in that if an
escort is needed, a miscellaneous officer or an officer from
another unit is called up. Some of the prisoners who had
been in unit 1 prior to amalgamation now go to the CCU
and there is no longer a receival function in unit 1. Some
of the workload in unit 1 has therefore reduced. In relation
to unit 3, Mr Brown conceded that the workload in this
unit has decreased as a result of fewer prisoners compared
to the pre-amalgamation period and the two officers who
were previously required to go to visits are no longer
required to do so. Mr Brown maintained, however, that
the need for the additional officer claimed is because the
C & D officer and the control officer are used for escorts
inside the prison which had not occurred previously. Mr
Brown maintained that 30% of the prisoners in unit 3 are
remand and that this mix increases the workload on staff.
Mr Brown stated that if unit staff are not taken out to do
escort duties then the staffing within the unit is
appropriate.
In relation to unit 5, Mr Brown agreed that the staffing
level in that unit has not changed since the 1980’s.
However, remand prisoners present in unit 5 increase the
workload and there is no replacement if an officer is absent
to take a meal break. Mr Brown once again conceded
that the union’s claim concerns the removal of peak muster
staffing but maintained that the dynamic within the wing
has changed because of the presence of remand prisoners.
In relation to unit 6, Mr Brown conceded that the
CCU had decreased the workload in unit 6 unless CCU
is full. The staffing level in unit 6 is the same as
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pre-amalgamation other than for the additional temporary
officer ordered by the Commission.
In relation to the CCU, Mr Brown accepted that in relation
to the incident which had occurred on 4 September 2001,
even the granting of the union’s claim would not have
made any difference because there were two prisoners in
the cell and a third prison officer would need to have
been present when the door was opened.
The union called evidence from Mr R. Hunter who has
been a prison officer for 11 years, and for the last three of
those has been a Senior Officer. He has also been a Senior
Officer Operations for two consecutive three-week
periods. Mr Hunter’s evidence was that staff were unable
to take their meal breaks if, for example the lobby officer
of unit 10 (who relieved five others for their meal breaks)
was seconded elsewhere. Mr Hunter outlined his duties
in the Senior Officer Operation’s position. Those duties
included co-ordinating escorts for the emergency
transportation of prisoners other than those on the transfer
and discharge lists which becomes difficult when the
prison operates with non-replacement staff. In his last
three years, there has been a fairly consistent significant
staff shortage. The shortage of staff creates problems when
workshops are closed or restricted and prisoners are
returned to their units where there may be decreased
numbers of staff, or when there is a late unlock and this
may cause aggravation amongst the prisoners. It was his
evidence that probably in a six-week period there may be
at least 12 different staff that go without meal breaks for
the entire day because of the shortages of relief staff.
In cross-examination, Mr Hunter maintained his view that
there were occasional closures of workshops preamalgamation, but that closures did not occur as
commonly as they presently do.
The union then called evidence from Mr Verner who has
been a prison officer for 24 years and a Senior Officer for
the last 12 of those years. Mr Verner’s evidence was that
he was involved in assisting the preparation of the
amalgamation roster. The first draft of the roster had 305
positions. Mr Verner was told this was too many and after
some negotiation the roster was re-worked so that there
were either 290 or 291 FTE’s. His evidence is that at that
level, the roster would have to be maintained with full
staffing in order to facilitate meal relief and other matters.
In cross-examination, Mr Verner conceded that the
ultimate figure may have been 295, it rather depended on
how the figures were looked at. He maintained, however,
that the preparation of the roster did not anticipate the
need for controlled closures and that in order for the roster
to function, all positions needed to be covered.
The union’s final witness was Mr Cleland who has been
a prison officer for 6½ years and has been at Hakea and
its predecessors for that time. Mr Cleland is also a union
representative. Mr Cleland prepared the union’s record
of roster shortfalls (exhibit POU 1) extracted from the
human resource daily analysis which contrasts with the
figures in the Department’s daily roster absence sheets.
Mr Cleland was cross-examined on his evidence.
All of the respondent’s witnesses tendered statements of
evidence which became their evidence-in-chief, subject
to some additional questions put to them.
Evidence was called from Mr Corcoran who is the
Managing Director of a private company specialising in
operational risk, crisis management, security and
investigation services. Mr Corcoran gave evidence via
his witness statement that in December 2000 he
commenced a review of Hakea’s emergency and security
procedures which entailed examining all areas of the
prison operations. In his view, the current levels of staffing
in the accommodation areas at Hakea are more than
sufficient for the nature of the tasks undertaken by the
custodial officers. In some areas of both the
accommodation and security operations, in comparison
to prisons in other jurisdictions, the level of staffing would
be regarded as excessive.
Mr Corcoran was cross-examined on his evidence. At the
time Mr Corcoran attended the prison the amalgamated
roster was not in operation. He has not re-assessed Hakea
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since it commenced operation. He made the point
nevertheless that in December 2000 the prison was
operating as one unit and many of its procedures were in
place. He also revisited Hakea on the Sunday immediately
prior to him giving evidence in this Commission and his
view was that the prison seemed to be operating in much
the same way as when he had visited the prison in
December 2000.
The respondent then called evidence from Mr T.B. Bibby
who is the Assistant Superintendent Manager Operations
of Zone 1 at Hakea and who has 18 years’ experience
working in prisons in Western Australia. Mr Bibby has
worked as a prison officer, First Class Prison Officer,
Senior Officer, Assistant Superintendent of Standards,
Assistant Superintendent Prisoner Management and
Deputy Superintendent of Hakea and acted as
Superintendent of Hakea and Wooroloo prison farms
intermittently. Mr Bibby is the Zone 1 manager
responsible for units 1-4 and the CCU. Mr Bibby had
been the Senior Officer in unit 1 for 4 years, 1991 to
1995. His evidence is that there is no longer a protection
wing in unit 1 and unit 1 no longer performs receivals
and orientation. In his view and experience, the workload
in unit 1 has decreased, not increased. He is also of the
view, that the officer located in the CCU at night is no
different from any other officer located in a unit by himself
or herself at night. There is no requirement for the
nightshift officer to unlock the cells because that is the
responsibility of the recovery team. Staff in unit 1 do not
leave the unit to assist in other areas unless they are
responding to an emergency. Mr Bibby’s evidence is also
that when pre-paid hours operated under the award, staff
were quite prepared to allow areas to run with less staff
by avoiding working pre-paid hours. Since the removal
of pre-paid hours it is administratively easier to manage
staffing in the units, however, since overtime penalty rates
increased to time and one half there has been an increasing
push by staff to cover everything with overtime.
Mr Bibby supplemented his evidence as follows. He stated
that unit 1 monitored at-risk prisoners only if the CCU is
full. Prior to amalgamation, and prior to the CCU, unit 1
was used extensively for that purpose. He maintained that
the officer on nightshift in the CCU is purely to monitor
the cameras and to provide human interaction to assist in
maintaining a therapeutic atmosphere. He is quite satisfied
that the mechanism of the recovery team is adequate.
Mr Bibby was cross-examined on his evidence. He
maintained that there is no increased workload, and
neither is there a decreased workload, in unit 1 although
he acknowledged that his perception of the workload in
unit 1 is different from that of the staff.
Mr Bibby agreed with the suggestion that the roster
currently operating at Hakea was a roster without any
“fat” on it (which is, perhaps, the capacity to have some
spare staff should you need them: transcript page 180)
but he strongly disagreed with the proposition that if there
is no “fat” on a roster each line must be filled for it to
operate correctly. Since 1983 he has never known a roster
to have each line filled on a daily basis and this is accepted
by the staff of the prison. Filling each line on the roster is
simply an ideal situation to be worked towards. While
Mr Bibby regarded Mr Verner as a very responsible prison
officer, he disagreed with Mr Verner’s evidence that if
the roster lines are not filled the roster will not work
effectively; rather, the roster may not work effectively
but it can still be managed.
Mr Bibby stated that staff under his control in the CCU
had never raised the issue of the recovery team’s response
time. If the nightshift officer in the CCU did have a key
to the cells, the key should be removed because the
function of the nightshift officer is to notify for assistance
if it is required and for that reason the cameras in the
CCU are also monitored from the gatehouse.
In re-examination, Mr Bibby stated that during the prepaid hours days the prison ran short of staff “every day”
but there was no demand that every line on the roster
must be filled. In fact staff by their own actions and by
agreement with management at the time sought to
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minimise the problems and not cover positions. There
was an agreement for the rotation or close down of areas
and only 3 staff plus a Senior Officer were to be called in
to fill vacancies. The workload in unit 1 has definitely
decreased.
The respondent’s next witness was Mr G. Rayner who is
the designated Manager of Operations Zone 3 at Hakea
Prison and who has worked in the prison system in
Western Australia since 1985 in the positions of prison
officer, Senior Officer, Co-ordinator Prisoner Assessment,
Assistant Superintendent Security, Assistant
Superintendent Incident Management, Assistant
Superintendent Prisoner Management at the Eastern
Goldfields and Bandyup Prisons and has acted as
Superintendent of both those prisons. He has done
operational reviews of four institutions and has acted as
Superintendent of Hakea from 25 August until 7 October
2001. Mr Rayner is responsible for units 6 and 7,
Reception and Movements. On a busy day up to 120
separate movements can occur through the Reception
room, down to a figure of between 20 to 30 separate
movements in a day.
The amount of movement through the Reception area can
have ramifications for the amount of work that occurs in
unit 6. Nevertheless, unit 6 is staffed to cater for the busy
periods. Mr Rayner sees the orientation officer position
as a crucial position. If there are staff absences the unit
may get a replacement through overtime shifts. If there
are no overtime shifts available then the unit operates
with one officer down. The effect of this on a busy day is
that prisoners cannot be moved on or moved as quickly
because orientation must take priority. However, on those
occasions, Mr Rayner would not describe the workload
as intolerable. If staff numbers are down due to sick leave
absences, work in unit 6 can be difficult; for example the
orientation officer’s job is quite specific and needs to be
replaced with someone who has the same skills. However,
if a control officer is absent then he or she is easier to
replace because that person is the same in every unit. If
the orientation officer is absent only the basic orientation
is done and it means that there is an extra workload for
the person coming in to work the next day. Although there
are times when the unit is short staffed and it creates a
difficult environment on occasions, it did not create an
intolerable workload.
Mr Rayner supplemented his written statement with
evidence that he was satisfied with the current level of
staffing in unit 6. The unit assist officer position is
essential when the muster is above 45 to 50 and there is
no requirement for it when the muster drops below 40.
The roster is a plan for the prison and it is it is not the
norm to fill every line on the roster.
Mr Rayner was not cross-examined on his evidence.
The respondent then called evidence from Mr R. Jennings,
the Superintendent of Hakea Prison. Mr Jennings has
worked in the correctional industry in both the United
Kingdom and Australia since 1974 and has held the
positions of Superintendent of Casuarina, Wooroloo and
Bandyup. Mr Jennings’ evidence is that the unit 1 staffing
complement is the same as that which existed prior to
muster increases. It no longer has the role of receiving
new prisoners and is not the primary location for prisoners
at risk. This, together with its low muster, does not support
a staff increase for unit 1. Since the amalgamation, officers
in unit 3 no longer have to supply officers to attend visits.
There have always been times when staff are required to
leave the unit to facilitate escorts and so on. However,
there are documented procedures to reduce and restrict
prisoner movement within the unit until the required
number of staff are available and the routine of the prison
is changed to accommodate this. Mr Jennings’ evidence
is that the staffing level for unit 3 is sufficient and nothing
has changed so significantly in this unit to warrant
additional staff. Further, the current muster in the unit is
due to reduce to a standard level in a short period of time
and the current staffing level will stay the same when the
muster reduces.
Mr Jennings states that prior to the amalgamation, unit 6
was a multifunctional-purpose unit and its role changed
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to that of being receival unit for the whole complex. As
an interim measure, a unit assist officer is placed in unit
6 to deal with the increased workload that needed to be
addressed because of the current muster and the number
of new receivals into the unit and the urgency to move
them on. When the muster drops, the need for the unit
assist officer will be reviewed. With that position, the ratio
of staff to prisoners would be regarded as a high staffing
level in any jurisdiction.
In the CCU, Mr Jennings’ evidence is that there have been
no issues arising which would warrant consideration of
an extra officer, and neither has that formed part of the
local union branch’s staffing discussions with
management since the new roster came into operation.
The role of the officer on night shift is to provide extra
checks for prisoners considered vulnerable and to monitor
cameras. Officers are not expected to monitor cameras
continuously and an officer can leave the control panel at
various times during the nightshift. The recovery team is
in place to respond immediately should an emergency
occur and there is no justification to place a second officer
in the CCU during the nightshift. The operating
procedures for the CCU were compiled in close cooperation with the staff. Prior to the amalgamation, when
CCU prisoners were located in unit 1 at no time were
there ever two officers located there during the nightshift.
Mr Jennings’ evidence generally is that the current number
of staff allocated to the units is sufficient to do the work
and although the prison may have peak times where
officers are busy, this does not automatically mean that
there are safety issues or an intolerable workload for
officers. There are many variables and demands that can
occur within the prison on any given day which result in
peaks and troughs requiring appropriate staff deployment.
Forward planning for the Acacia prison will see the Hakea
muster dropping by March 2002. Previous experience
suggests that when the muster drops a reduction in
workload is experienced in all work areas of the prison.
The union’s opposition to the roster can to a large extent
be traced back to the removal of the peak muster positions
that were previously in place. However, these positions
were always temporary and it was envisaged that when
the prison muster decreased the positions would be
removed.
Mr Jennings’ evidence is that absences on the roster are
generally covered by a combination of overtime and redeploying staff and there is a restricted regimen when
abnormal absenteeism occurs. The amalgamation, and in
particular the change in function to a remand and receival
prison, has altered workloads. The majority of areas have
adapted well but pressure on internal escorts has been a
constant source of concern. A number of strategies have
been suggested to rectify this by changes in work
practices. However, the local union branch has rejected
these and seeks an increase in staff. Absences within a
reasonable band can be managed by using redeployment
of resources and overtime, however when sick leave goes
beyond eight a day difficulties ensue. Nevertheless, it has
never been the position in the past that every position on
the roster is covered everyday. Generally, prisoner
management ensures that all essential positions on the
roster are filled.
Mr Jennings does not have the impression that staff at
the prison are stressed out all the time. When there are
extreme absences the pressures are increased and require
managing, however, in general, staff at Hakea continue
to operate in a competent and professional manner. He is
confident that the smooth running of the prison is met by
appropriate staff deployment without jeopardising the
good order and security of the prison and the safety and
security of staff and prisoners. Further improvement
would be achieved by staff flexibility and a move away
from the somewhat rigid approach to solutions to staff
deployment that have occurred in recent months.
Mr Jennings’ written evidence was supplemented. Mr
Jennings stated that currently budget provision is made
to allow for five overtimes of 12 hour shifts to be used to
fill positions on the roster which may be vacant on a daily
basis. This arose from the funds returned to the prison
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from the change away from pre-paid hours. He explained
the removal of the peak muster positions. Miscellaneous
officers, being officers without a designated function,
occur as a matter of the construction of the roster.
Miscellaneous officers are counted as part of the 295 in
the roster but are not replaced if they are absent because
they did not have a set function for that day. If an officer
in a miscellaneous position does attend, then that person
is used as needed, for example to cover training or to
relieve in a position to cover sick leave. A miscellaneous
position is part of the “fat” of the roster.
Mr Jennings was cross-examined on his evidence. Mr
Jennings maintained that the roster would still do the job
it was designed to do even without “fat” in the roster. Mr
Jennings stated that some of the union’s evidence may be
accurate relating to the increase in sick leave and an
increase in the number of complaints, however Mr
Jennings maintains that sick leave of its own is not an
indication of the health of the prison. The rate of staff
leaving the prison is the lowest in the industry. Mr
Jennings stated that the fact the parties were before the
Commission was because there was a perceived problem.
However, that is because the issues raised by the union
have not been able to be resolved and the matter has been
referred to the Commission.
Mr Jennings indicated he was unaware that the officer on
nightshift in the CCU had a key to the cells. Now that it
had been drawn to his attention that is an issue which
will be addressed. Mr Jennings maintained that prior to
the recovery team, it was standard procedure for one
officer to be in a unit on his or her own on nightshift. In
re-examination, Mr Jennings conceded that there have
been peaks of sick leave since July 2001, and while he is
not judgemental about the reasons, it has exceeded the
average sick leave absences of between six and seven
absences.
The respondent’s final witness was Mr A. Leech, the
General Manager Public Prisons of the Department of
Justice and who has been employed in the correctional
services industry since 1986 working in both Western
Australia and South Australia at every level of the service
including Correctional Officer, Superintendent of Prisons
and at Director and General Manager level. Mr Leech
stated that approximately 70% of the total budget
allocation for Hakea is allocated for staffing costs. The
union’s claim for additional staff equates to an increase
of approximately 13 FTE’s and the increased cost will be
approximately $625,000 per annum. The increased costs
would have a dramatic effect on the operation of Hakea
because it would be required that those funds be found
from other areas of the prison system, including other
prisons. Further, should there then be a flow-on effect
from the decision to other prisons there will be a
requirement to further cut services to prisoners to meet
the shortfall.
In comparison to other jurisdictions within Australia, the
cost of secure prisons in this State is higher than all other
states except for the ACT which contracts NSW to manage
and supervise their offenders. There are currently
approximately 300 FTE’s at Hakea including the
temporary positions in unit 6 and the escort position on
the Canning Vale side. The reduced muster at Hakea which
will occur when Acacia prison is full will have a dramatic
effect on Hakea. It is planned to shut a unit or units and
redeploy staff within the prison to other activities or to
other prisons in the metropolitan area where there may
be a need for staff. Changes which may occur in terms of
staffing on a daily basis do not necessarily have any effect
on the security and good order of the prison and it is
common practice for staff to be deployed in different areas
of the prison given the needs of the day. Mr Leech’s
evidence is that there are a number of positions on the
Hakea roster that do not impact on the good order or
security of the prison but may have some effect on the
delivery of a service on that particular day and the delivery
of that service is determined by the prison’s
Superintendent on an as-needs basis. Therefore, all lines
on a roster are not essential but are there to provide a
level of service should the circumstances allow.
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60 In relation to the CCU, Mr Leech’s evidence is that the
Department has determined that it is not up to the officer
on nightshift to open cells. The officer is in the location
only for monitoring purposes and it is not plausible to
have to employ two staff to carry out monitoring. At
Hakea, the medical centre is located directly next door to
the CCU and nursing staff would also be available at night
when requested. There are many circumstances
throughout the Department where officers, especially at
night, work on their own in units or areas of various
prisons. It is Mr Leech’s strongly held view that the
staffing level at Hakea as it currently stands is more than
adequate and as the prisoner population decreases it will
be necessary for those staffing levels to be reduced.
61 Mr Leech added to his written evidence. He stated that if
each line on the roster in every prison in this State was
required to be filled it will cost approximately $3-5,000
000. Any cost increase is matched by a consideration of
where services can be reduced to prisoners. For the
financial year 2000/2001 Hakea was averaging nine 12
hour shifts per day to be covered on overtime for sick
leave, workers compensation and filling other vacancies.
His budget analysis shows that 8 or 9 vacancies are filled
on average. Mr Leech was firm in his evidence that the
history regarding vacant positions on the roster since the
abolition of pre-paid hours shows that there is a greater
willingness on the part of staff to attend on overtime than
there was to attend to perform the work for which hours
had been pre-paid.
62 Mr Leech was not cross-examined on his evidence.
Submissions
63 Mr Andretich, on behalf of the respondent, urged the
Commission to record respect to the right of management
to run the prison, although he conceded this issue is not
entirely a question of management’s prerogative. Rather,
the Commission should become involved only if there is
some undue or unfair burden on employees and there is
no evidence of that in this case. On a day-to-day basis,
whether a service is to be provided in Hakea on any day
is a matter for the Superintendent. The evidence shows
that the staffing levels in the units in question were the
same prior to the amalgamation as they currently are and
the units functioned effectively without complaint. The
respondent characterises the union’s claim as being
resentment regarding the removal of peak muster positions
when the new roster came into effect and that Mr Brown
conceded that point. Effectively, there has been a
diminution in the workload of units 1, 3 & 6. In unit 5, at
worst for the respondent’s point of view, there has been
no change to the workload.
64 Mr Andretich pointed to the absence of direct evidence
from officers working within these units. In contrast, the
evidence of Mr Rayner was not questioned by the union
and should stand unchallenged. Mr Bibby’s evidence is
to be preferred because of his direct knowledge of working
within unit 1 and the CCU. The evidence of Mr Jennings
should be accepted especially that any problems that exist
will not be cured by the provision of extra persons on the
roster. The respondent recognises there is an issue of
removing officers for escort purposes.
65 In relation to CCU, Mr Andretich indicated that there
was nothing more than a strong moral case in the union’s
argument; there was certainly not an industrial case. The
evidence of Mr Corcoran is that staffing ratios in the
prison are more than adequate. Not every line in the roster
is filled and when the prison ran short during the prepaid hours’ time, it ran short without complaint from the
union. Mr Andretich finally drew attention to the cost to
the prison system of filling each line in the roster and the
inevitable rationalisation or pruning of services to
prisoners if the claim is granted.
66 Mr Momber, for the union, emphasised the continuing
quarrel on a day-to-day basis regarding the operation of
positions on the roster. He urges the Commission to accept
Mr Verner’s evidence that the roster figure of 295 was a
real and genuine figure. Mr Cleland’s figures support the
union’s claim regarding the issues arising on a day-today basis.
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67 Mr Momber strongly urged the view that the roster is
currently not working effectively and that funds must be
provided for the minimum number of positions on the
roster on a daily basis. The union acknowledged that if
there was a significant future reduction in the prison
muster then the union’s position would change. The union
recognises that there will be a shortfall in the roster and it
co-operates, and will continue to co-operate, in the issues
that arise. However, the shortfall is seen by the union to
be so great that it does not even meet a minimum necessary
standard and the filling of the gaps creates an enormous
anxiety amongst staff. This is especially the case in
relation to the remaining officer on nightshift in the CCU,
although Mr Momber acknowledged that the issue in
crisis care is both difficult and complex. The union had
not realised that the Department did not know that the
officer carried a key to the cells and it is possible that the
issue may be addressed by the removal of the key. Mr
Momber particularly mentioned the miscellaneous
positions on the roster which are not filled if the officers
allocated to those positions are absent and submitted that
the evidence is that the roster cannot work without them.
He concluded by stating that it cannot be accepted that
the evidence shows that there is no problem at Hakea in
the operation of the current roster.
CONCLUSIONS
68 I turn to consider the union’s claims.
Filling all positions on the roster
69 The evidence from the union that there is a problem with
the operation of the current roster is, in my view, made
out. This conclusion is supported by the evidence that
there are disruptions to the routine 67% of the time. While
I accept the evidence that the management takes
appropriate steps to prioritise the services of the prison
for the day each day, and that the skill and dedication of
all the staff makes the prison function, there is a distinction
to be drawn between being able to manage when the
routine of the prison is disrupted on a small number of
occasions and where the routine of the prison is disrupted
67% of the time. I therefore attach some weight to the
evidence of Mr Brown that the problem which led to the
arbitration of this matter in the Commission resulted from
an accumulation of frustration at the continual disruption
to normal routine. In the conclusion I reach the continual
disruption with little firm prospect that the situation will
improve at current muster levels imposes an unfair burden
upon the staff.
70 However, it does not follow that all vacant positions on
the roster must be filled. I take into account the evidence
that during the pre-paid hours time prior to July 2000,
the shortage of staff occurred regularly and it did not result
in a claim that all vacant positions on the roster be filled.
Mr Bibby’s evidence in particular was that when prepaid hours operated under the award, staff were quite
prepared to allow areas to run with less staff by avoiding
working pre-paid hours. Since the removal of pre-paid
hours it is administratively easier to manage staffing in
the units, however since overtime penalty rates increased
to time and one half there has been an increasing push by
staff to cover everything with overtime.
71 It is important to note that the current roster did not operate
at that time. I accept Mr Brown’s evidence that although
the prison ran short of staff on occasions prior to the
amalgamated roster being introduced, the effect was not
as significant as currently. This evidence was supported
by the evidence of Mr Verner, and also from the evidence
of Mr Bibby, regarding the lack of flexibility, or “fat”, in
the roster. This conclusion is supported by the evidence
from Mr Hunter, which I accept, that there were occasional
closures of facilities in the pre-amalgamation period but
the closures were not as common then as they are now.
This evidence in turn supports the evidence from Mr
Brown that there was greater capacity in previous rosters
to move positions within the roster.
72 It is integral to the union’s claim that on a daily basis all
vacancies on the roster should be filled. However, the
evidence shows that in the past, there has not been a
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practice of filling all vacancies in the roster on a daily
basis and I so find. I find on the evidence that filling each
line on the roster is a target to be worked towards. I accept
the evidence of Mr Jennings that generally all lines on a
roster would have a name against them when the roster is
posted. However, shortfalls can occur due to unexpected
resignations or secondment. On a daily basis staff sign
on upon their arrival at the prison and it is at that time
that there may be shortfalls caused by illness, unexpected
urgent leave or workers’ compensation. Accommodating
these short term shortfalls on the roster is dependent on a
number of variables and absences are generally covered
by a combination of the use of overtime and redeploying
staff where necessary.
73 Therefore, the evidence does not show that the answer to
the problem with the operation of the current roster is to
require the filling of all vacant positions on the roster on
a daily basis. Rather I am quite persuaded that the present
difficulty is heightened because of the need to reduce
staff in units to provide escort functions. The evidence
from witnesses called by the union and the respondent is
consistent on this point: the pressure on internal escort
needs is a constant source of concern. It is a point
recognised by the respondent as common to both parties.
It is also a point which has arisen since the introduction
of the amalgamated roster at Hakea.
74 In summary therefore, while the union has not been
successful in persuading the Commission that every
vacant position on the roster be filled, the union has
established the issue of removing officers from the units
for the internal escort function. While I appreciate the
evidence of Mr Jennings (exhibit DOJ 5 (32)) that a
number of strategies have been suggested to rectify the
issue by a change in work practices, the Department of
Justice in its opposition to this matter has not itself sought
an Order that the issue be addressed in an alternate way
to that suggested by the union.
75 In my view, the evidence establishes a need to ensure
that internal escort requirements do not regularly result
in the removal of officers from units.
76 I otherwise accept the evidence, particularly from Mr
Corcoran and Mr Leech that the staffing level of the prison
is adequate for the purpose when compared to the staffing
ratios of other prisons both within this State and in other
States. I take their evidence in the context that the staffing
level is the number of staff in the roster. On the evidence,
however, problems arise when the rostered number of
staff are not in attendance.
77 Finally, the current practice as revealed in the later Daily
Roster Absence Sheets has shown a trend towards using
a greater number of overtimes than the 5 in the budget
allocation and of the 6 required by the Interim Order to
reduce the impact of staff absences. That is, to the
Commission, a most appropriate trend. While it is a matter
for the discretion of the Superintendent on a daily basis,
I place on the record the Commission’s endorsement of
that trend.
78 I turn now to consider the claim of the union in relation
to individual units. In doing so I do not ignore the evidence
that the union’s position is substantially influenced by its
view that the peak muster positions previously in the roster
should not have been removed. However, once the peak
muster numbers have been reduced, the need for peak
muster positions is also removed.
Unit 1
79 I am persuaded particularly by the evidence of Mr Bibby
that the workload in unit 1 has decreased. That evidence
is not inconsistent with the evidence of Mr Brown. Its
workload was higher when it had a protection wing and
performed a receival and orientation function. In the
conclusion I have reached, the evidence from the union
is that its concern regarding the staffing level also depends
upon, for example, the availability of escort officers so
that wing officers remain in the wing itself. Given the
conclusion I have reached in relation to additional
provision for escort, I do not consider the evidence
supports any change to the staffing of unit 1.
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Unit 3
80 The union’s claim in unit 3 similarly refers to the issue
which arises when an officer is required for internal escort,
contractor escorts or for maintenance repairs. In my view,
the evidence before the Commission shows that the union
has not made out its case for an additional person to be
allocated to unit 3 provided the issue of internal escorts
is addressed. In all other respects, I accept the evidence
of Mr Jennings that the staffing level for unit 3 is sufficient
and nothing has changed so significantly in the unit as to
warrant additional staff.
Unit 5
81 The emphasis in Mr Brown’s evidence is the remand
prisoners create an additional workload when an officer
is absent due to being on a meal break. The evidence is
that the staffing level in unit 5 has been the same since
the unit first opened in the 1980’s and the union’s claim
is that the workload has increased because of the mix in
the muster now including remand prisoners. Nevertheless,
I am not persuaded that the evidence shows that a control
officer should be rostered for unit 5 in order to merely
cover meal break relief. The evidence shows that the
matrix for meal break relief is a separate issue from the
roster and in my view, this issue has the capacity to be
addressed by the parties separately.
Unit 6
82 The extra unit assist officer currently placed in unit 6 as
an interim measure is seen in the union’s evidence as being
the additional person sought by the union. I accept the
evidence of Mr Rayner that the unit assist position is
essential at certain muster levels. As I understand the
position put by the Department, the unit assist officer in
unit 6 will remain until the muster drops and the need for
the position will be reviewed. Accordingly, it is
appropriate that I observe that on the evidence both the
Department and the union agree that at the current muster
the additional position is required. To the extent necessary
therefore, the Commission would require the extra officer
to remain until the muster drops as per Mr Rayner’s
evidence at which time the need for the additional
temporary position is able to be reviewed.
CCU
83 The principal concern raised by the union is the stress
felt by the single officer on nightshift. The actual working
conditions do not themselves seem to be of issue. The
evidence before the Commission has emphasised that it
is the function of the officer merely to observe and where
appropriate to provide voice contact with a prisoner in
the cells. As I understand the evidence, the Department
will ensure that the officer does not have a key to the
cells and that this will remove any problem which may
have arisen whereby the officer may feel an obligation to
enter the cell without having a second officer present if
the circumstances apparently warrant it. There is some
recognition by the union that this may assist in the issue.
In this regard, the evidence of senior prison management
with many years experience is that the response time for
the recovery team when required is appropriate. In my
view, the issue of the function of the recovery team and
its response time is not a matter for this Commission.
84 I am not at all persuaded that having regard to the
monitoring duties to be performed by the officer that it is
at all appropriate for two persons to be rostered on
nightshift. An additional officer will not address all of
the issues referred to by the union particularly when there
are two prisoners in a cell in the CCU. It is recognised by
the Department that the officer on duty is not required to
monitor the screens at all times. The screens are also able
to be monitored by the control room officers. On the
evidence before the Commission, there is little point in
rostering a second officer on nightshift particularly as it
would not of itself have made any difference to the
circumstances of the incident which was relayed by Mr
Brown. Accordingly, the union’s claim in this regard is
not made out.
85 I add the comment that this conclusion does not mean
that the Commission dismisses the concern raised in the
union’s evidence. It is just that the evidence does not show
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that the concern is shared by all staff and that the solution
is simply to roster an additional officer on night shift.
Additionally, there is some force in the submission of the
respondent that the issue raised is not entirely an industrial
issue.
Summary
86 The Commission is to decide the issue according to equity,
good conscience and the substantial merits of the case. I
find that the union’s claim is made out to the extent that
provision be made for additional internal escort functions
to reduce the need for officers to be taken from units for
that purpose. The nature of the positions is to be the
subject of discussions between the parties with recourse
to the Commission.
87 I have had regard to the submissions properly made
regarding the effects of increased costs upon the running
of the prison. I regard seriously the evidence of the budget
position. The cost of providing additional escort functions
will be considerably less than the figures referred to by
Mr Leech relating otherwise to the union’s claims if they
had been granted. The potential cost will also be reduced
by the fact that any Order to issue necessarily will have a
limited life. Acacia Prison will be filled by February 2002
and Hakea’s prison population which is currently
approximately 680 will come down to about 500 to 520
with a likely reduction in workload in all areas of the
prison. The union recognises that the reduction in muster
will involve a reduction in staffing. The Order to issue is
based upon the evidence of the current staffing and muster
level and the necessity for it necessarily reduces with the
changes to those levels.
88 The Commission endorses in principle the discussions
between the parties referred to by Mr Jennings which are
aimed at achieving further improvements by staff
flexibility and those discussions ought still to occur.
89 The deployment of the escort positions will be a matter
for the discretion of the Superintendent. To the extent
necessary, the Order to issue may oblige the respondent
to ensure that the Superintendent of the prison has
sufficient funds to adequately provide internal escort
functions.
90 In all other respects, the union’s application is dismissed.
The Minute of a Proposed Order now issues.

2001 WAIRC 04084
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
WESTERN AUSTRALIAN PRISON
OFFICERS’ UNION OF WORKERS,
APPLICANT
v.
THE HONOURABLE ATTORNEY
GENERAL, RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
MONDAY, 5 NOVEMBER 2001
FILE NO
CR 26 OF 2001
CITATION NO. 2001 WAIRC 04084
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application granted in part
Mr P. Momber (of counsel)
Mr R. Andretich (of counsel) and Mr D.
Matthews (of counsel)

_______________________________________________________________________________

Order.
HAVING HEARD Mr P. Momber (of counsel) on behalf of
the applicant union and Mr R. Andretich (of counsel) and Mr
D. Matthews (of counsel) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby orders—
1. That provision be made for additional internal escort functions within Hakea Prison.
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2. That the respondent ensure that the Superintendent
of the Hakea Prison has sufficient funds for the purpose of Order 1 hereof.
3. That either party may apply for the cancellation of
this Order upon a significant reduction occurring in
the staffing level and prison muster at Hakea Prison.

2953

4. That the application otherwise be dismissed.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.
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Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union
Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union
Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union
Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union
Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union
Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union
Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union
Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union
Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union
Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union &
Others
Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union &
Others
Builders’ Labourers,
Painters & Plasterers
Union
Civil Service
Association

BHP Iron Ore Ltd

Commissioner
Number

Dates

Matter

Result

KENNER C
C38/2001
BEECH C
C131/2001
BEECH C
C265/2000
KENNER C
C36/2001

16/03/2001
17/08/2001
17/07/2001

Dispute over the issuance of
desciplinary notes
Alleged refusal to grant
employees a pay increase
Termination of employee

Concluded

Use of contractors

Concluded

8/11/2000
16/02/2001
16/03/2001
18/06/2001
17/08/2001
7/09/2001

Concluded
Referred

BHP Iron Ore Pty Ltd

KENNER C
C217/2001

Respondent allegedly refuses Concluded
to recognise 4 Union
representatives at MUA/
Company meetings.
Use of contractors
Concluded

BHP Iron Ore Pty Ltd
A.C.N. 008 700 981

KENNER C
C86/2001

4/05/2001
18/06/2001

Eagle Aircraft Pty Ltd

GREGOR C
C206/2001

N/A

Dispute involving a log
of claims

Concluded

Kitenga Pty Ltd

GREGOR C
C167/2001

1/08/2001

Termination of Union
member, Mr Ludwik
Kowalski.

Concluded

Kokan Kogyo (Australia) GREGOR C
Pty Ltd
C292/2000

28/11/2000
10/05/2001

Alleged contractual
entitlements

Concluded

Law Castings

GREGOR C
C146/2001

20/07/2001

Termination

Referred

Midland Brick Pty Ltd

KENNER C
C217/2000

30/08/2000
12/10/2000
18/09/2001

Applicant union disputes
pay decrease for the unions
member

Concluded

Transfield
Maintenance

KENNER C
C184/2001

N/A

Proposed termination of
Concluded
15 AFMEPKIU members.

Wynai Pty Ltd t/a
George Day Caravans

BEECH C
C194/2001

27/08/2001
8/11/2001

Alleged inadequate
redundancy

Concluded

Transfield Services
(Australia) Pty Ltd

KENNER C
C171/2001

17/07/2001
18/07/2001

Dispute regarding
payment of meal breaks

Concluded

Transfield Services
(Australia) Pty Ltd

KENNER C
C178/2001

N/A

Industrial action at BHP
HBI plant

Concluded

Independent Glass
Service Pty Ltd

GREGOR C
C209/2001

3/09/2001
24/09/2001
3/09/2001
24/09/2001

Concluded

Chief Executive
Officer Water
Corporation

SCOTT C.
PSAC7/2001

29/06/2001
13/09/2001

Alleged forcing of
employees to resign with
new employer without
redundancy or notice
payment
Proper classification of
Development Officer
positions

Referred
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Civil Service
Association
Communications,
Electrical, Electronic,
Energy, Information,
Postal, Plumbing,
and Allied Workers
Union
Communications,
Electrical, Electronic,
Energy, Information,
Postal, Plumbing, and
Allied Workers Union
Communications,
Electrical, Electronic,
Energy, Information,
Postal, Plumbing, and
Allied Workers Union
Communications,
Electrical, Electronic,
Energy, Information,
Postal, Plumbing, and
Allied Workers Union
& Others
Communications,
Electrical, Electronic,
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Postal, Plumbing, and
Allied Workers Union
& Others
Communications,
Electrical, Electronic,
Energy, Information,
Postal, Plumbing, and
Allied Workers Union
& Others
Construction, Mining,
Energy, Timberyards,
Sawmills and
Woodworkers Union
Construction, Mining,
Energy, Timberyards,
Sawmills and
Woodworkers Union
Construction, Mining,
Energy, Timberyards,
Sawmills and
Woodworkers Union
Forest Products,
Furnishing and Allied
Industries Industrial
Union
Independent Schools
Salaried Officers’
Association
Independent Schools
Salaried Officers’
Association
Liquor, Hospitality
and Miscellaneous
Workers Union
Liquor, Hospitality
and Miscellaneous
Workers Union
Liquor, Hospitality
and Miscellaneous
Workers Union
Liquor, Hospitality
and Miscellaneous
Workers Union
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Commissioner
Number
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Matter

Result

Chief Executive
Officer, Ministry for
Culture and the Arts
Bakewell Foods Pty.
Ltd

SCOTT C.
PSAC15/2001

N/A

Continuation of contract
of employment

Concluded

GREGOR C
C231/2001

9/10/2001

Alleged unfair termination Concluded
and loss of entitlements
and pay.

Boral Window
Systems Ltd

GREGOR C
C186/2001

30/08/2001

Loss of pay/entitlements

Concluded

Dawsons—AOC
Water Services Pty
Ltd

GREGOR C
C277/2000

27/10/2000
13/08/2001

Conditions for use of
Company Vehicles

Concluded

O’Donnell Griffen

KENNER C
C179/2001

N/A

Industrial action at HBI site Concluded

Stork ICM Australia
Pty Ltd

KENNER C
C179/2001

N/A

Industrial action at
HBI site

Concluded

SWG Operations
Pty Ltd

KENNER C
C179/2001

N/A

Industrial action at
HBI site

Concluded

Independent Glass
Service Pty Ltd

GREGOR C
C209/2001

3/09/2001
24/09/2001
3/09/2001
24/09/2001

Lostock Pty Ltd
T/A Ceiling and
Associated
Contracting
Southdown
Construction Co.
Pty Ltd

GREGOR C
C13/2001

19/01/2001

Alleged forcing of
Concluded
employees to resign with
new employer without
redundancy or notice
payment
Dismissal of an employee Referred

GREGOR C
C207/2001

N/A

Industrial action

Concluded

Wesfi Manufacturing
Pty Ltd, Kewdale

GREGOR C
C242/2001

N/A

Threatened industrial
action

Concluded

The Roman Catholic
Archbishop of Perth
& Others
The Roman Catholic
Archbishop of Perth
(Inc) & Others
Activ Foundation Inc

KENNER C
C16/2001

8/02/2001

Variation to contract of
employment

Concluded

KENNER C
C297/2000

5/12/2000
2/08/2001

Restructure in Art Classes Concluded

SCOTT C.
C211/2001

3/10/2001

Termination of
employment

Concluded

Activ Foundation Inc.

SCOTT C.
C227/2001

N/A

Dismissal of union
member

Concluded

AHS Hospitality
Group Pty Ltd

WOOD,C
C152/2000

6/07/2000

Unfair dismissal

Referred

Airlite Cleaning Pty
Limited

KENNER C
C132/2001

29/06/2001

Alleged unfair dismissal

Concluded
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Commissioner
Number

Dates

Matter

Result

WOOD,C
C180/2001

1/08/2001

Unnecessary reduction
of hours

Concluded

WOOD,C
C212/2001

7/09/2001

Alleged harsh, unfair or
oppressive dismissal of a
member of the applicant
union
Alleged unfair dismissal

Concluded

Liquor, Hospitality
and Miscellaneous
Workers Union
Liquor, Hospitality
and Miscellaneous
Workers Union

Heaton Enterprises
Pty Ltd (Cleaning
Division)
Peters and Brownes
Group

Liquor, Hospitality
and Miscellaneous
Workers Union
Liquor, Hospitality
and Miscellaneous
Workers Union
Prison Officers’
Union

Peters Brown Group

SCOTT C.
C122/2001

5/07/2001

Plasmo Pty Ltd

WOOD,C
C201/2001

7/09/2001

Alleged harsh, unfair or
oppressive dismissal

Referred

Ministry of Justice

BEECH C
C26/2001

31/01/2001
28/02/2001
26/07/2001
2/08/2001

Safe working and
rostering practises at
Hakea Prison Complex

Referred

PROCEDURAL DIRECTIONS
AND ORDERS—
2001 WAIRC 03982
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ROBERT DEDMAN, APPLICANT
v.
SONS OF GWALIA LTD, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
TUESDAY, 16 OCTOBER 2001
FILE NO/S
APPLICATION 2114 OF 2000
CITATION NO. 2001 WAIRC 03982
_________________________________________________________________________

Result
Representation
Applicant
Respondent

2001 WAIRC 04004
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CATHERINE
JOAN
BYRNE,
APPLICANT
v.
MOUNT HOSPITAL PHARMACY,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
WEDNESDAY, 24 OCTOBER 2001
FILE NO
APPLICATION 345 OF 2001
CITATION NO. 2001 WAIRC 04004
_______________________________________________________________________________

Result

Direction issued.
Mr S Sirett of counsel
Mr B Di Girolami of counsel

Concluded

Representation
Applicant

Application for Further and Better
Particulars and Further Discovery
granted.
Mr G. Hancy (of counsel) and with him
Mr A. van Noort (of counsel)
Mr B. Jackson (of counsel)

_________________________________________________________________________

Respondent

Direction.
HAVING heard Mr S Sirett of counsel for the applicant and
Mr B Di Girolami of counsel for the respondent the Commission, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby directs—
1. THAT evidence in chief in this matter be adduced
by way of signed witness statements which will stand
as the evidence in chief of the maker. Evidence in
chief other than that contained in the witness statements may only be adduced by leave of the
Commission.
2. THAT the parties file and serve upon one another
any signed witness statements upon which they intend to rely no later than 21 days prior to the date of
hearing.
3. THAT the applicant and the respondent file and serve
an outline of submissions and any list of authorities
upon which they intend to rely no later than 3 days
prior to the date of hearing.
4. THAT the matter be listed for hearing for 2 days.
5. THAT the parties have liberty to apply on short notice
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.

_______________________________________________________________________________

Order.
WHEREAS an application was lodged in the Commission
pursuant to regulation 80 and 81 of the Industrial Relations
Commission Regulations 1985;
AND WHEREAS the parties were heard in chambers on 24
October 2001;
AND HAVING HEARD Mr G. Hancy (of counsel) and with
him Mr A. van Noort (of counsel) on behalf of the applicant
and Mr B. Jackson (of counsel) on behalf of the respondent;
NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—
(1) THAT to the extent that the following particulars
are not able to be answered by the discovery of documents the subject of Order 2 of this Order, that by
4pm on Friday, the 26th day October 2001 the respondent do file and serve on the applicant Further
and Better Particulars of paragraph 5 of its Notice of
Answer filed in the Commission on 14 March 2001
as follows—
(a) As to paragraph 5(a)—
(i) When and by whom was the applicant
advised that “more commitment would
be required to her full time position”
(ii) What “commitment” was the applicant
advised was required.
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(b) As to paragraph 5(b)—
(i) What were the incidents of unsatisfactory performance and/or conduct;
(ii) When did the performance or conduct
occur; and
(iii) In what respect or respects was it unsatisfactory.
(c) As to paragraph 5(b)—
(i) When was the applicant late or absent
from work without proper cause;
(ii) When did the applicant “not apply herself to her duties”; and
(iii) What aspect or aspects of her conduct
constituted failing to apply herself to
her duties.
(d) As to paragraph 5(c) as to each relevant alleged warning—
(i) When and by who was it given; and
(ii) What was the substance of the warning.
(e) As to paragraph 5(d)—
(i) When and by whom was the applicant
given instructions about the alleged
written protocol; and
(ii) What was the alleged “detriment” to
the clinical trial and in what respect or
respects was a patient placed “at risk”.
(f) As to paragraph 5(e), in what respect or respects did the applicant—
(i) Fail to improve her attitude; and
(ii) Fail to improve her performance or
conduct.
(2) THAT by 4pm on Friday, the 26th day October 2001
the respondent do provide to the applicant discovery of the following documents in its possession,
custody or power—
(a) The respondent’s written procedures for warnings for employees whose performance or
conduct was viewed by the respondent as unsatisfactory;
(b) The written protocol alleged in paragraph 5(d)
of the schedule to the respondent’s Notice of
Answer and Counterproposal;
(c) Documents showing the occasions when prior
to 6 February 2001 the respondent or his manager sought legal advice concerning the
applicant;
(d) Documents evidencing communications between the respondent and his manager that
occurred in January and February 2001 and
concerned the applicant;
(e) Records of the applicant’s performance and
conduct prior to 6 February 2001; and
(f) Documents verifying counselling and/or warnings allegedly given to the applicant by the
respondent or his manager.
(3) THAT by 4pm on Friday, the 26th day October 2001
the applicant do file and serve on the respondent
Further and Better Particulars of her application, as
follows—
(a) In relation to paragraph 20 of the Application—
(i) When and by whom was the applicant
asked to sign a contract when she returned to work;
(ii) Full particulars as to conversations
whereby the applicant was “reduced
with less pay from full-time to parttime work”;
(iii) Full particulars as to who dismissed the
applicant;
(iv) Who assured the applicant previously
that her work was satisfactory and
when did these conversations occur;

[L.S.]
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(v) Full particulars as to what benefits were
denied.
(b) In relation to paragraph 23 of the Application,
full particulars as to what contractual benefits
have been denied since 29 January 2001.
(c) In relation to paragraph 24 of the Application,
particulars as to the basis upon which the applicant is able to claim an entitlement to the
following accrued benefits—
(i) Holiday;
(ii) Sick leave;
(iii) Long service
(Sgd.) A.R. BEECH,
Commissioner.

2001 WAIRC 04033
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
GEOFFREY WILLIAM BYRNES,
APPLICANT
v.
SHIRE OF MT MARSHALL,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
MONDAY, 29 OCTOBER 2001
FILE NO
APPLICATION 527 OF 2001
CITATION NO. 2001 WAIRC 04033
___________________________________________________________________________

Result
Representation
Applicant
Respondent

Interlocutory application granted
Ms P Giles (of Counsel)
Mr S White

___________________________________________________________________________

Order.
HAVING heard Ms P Giles (of Counsel) on behalf of the
Applicant and Mr S White on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—
THAT within 28 days of the date of this Order, the
Respondent shall provide to the Applicant or his legal
representatives further and better particulars of paragraph
2 of the Respondent’s Notice of Answer and Counter
Proposal as follows—
1. A statement setting out all material facts upon
which the Respondent relies to support the allegation that the Applicant had been having
performance problems prior to his alleged resignation;
2. A statement setting out all material facts upon
which the Respondent relies to support the allegation that the Applicant had been having
behavioural problems prior to his alleged resignation; and
3. A statement setting out all material facts upon
which the Respondent relies to support the allegation that the Applicant was likely to have been
in breach of his employment contract.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner.
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2001 WAIRC 03984
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ROBERT JAMES COLEMAN JNR &
HENRY THOMAS COLEMAN,
APPLICANT
v.
R.J. COLEMAN HOLDINGS PTY LTD,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
WEDNESDAY, 17 OCTOBER 2001
FILE NO/S
APPLICATION 950 OF 2001 &
APPLICATION 951 OF 2001
CITATION NO. 2001 WAIRC 03984
_________________________________________________________________________

Result
Representation
Applicant
Respondent

Direction issued.
Mr S Lemonis of counsel
Mr R Harrison of counsel

_________________________________________________________________________

Direction.
HAVING heard Mr S Lemonis of counsel for the applicant
and Mr R Harrison of counsel for the respondent the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby directs—
1. THAT the applicants shall file and serve amended
notices of application in the terms of the applicant’s
contracts of employment with the respondent by 30
October 2001.
2. THAT the respondent produce for inspection by the
applicants by 6 November 2001 the following documents—
(a) All documents relating to the terms of employment of the applicants.
(b) All documents relating to the wages paid by
the respondent to the applicants for the period 13 September 2000 to the present date.
(c) All documents relating to the wages paid to
Irene Margaret Coleman Jnr and Phillipa Mary
Coleman during the period 13 September 2000
to 22 August 2001.
(d) All documents relating to the allegations that
the applicants were absent from the workplace.
3. THAT evidence in chief in this matter be adduced
by way of signed witness statements which will stand
as the evidence in chief of the maker. Evidence in
chief other than that contained in the witness statements may only be adduced by leave of the
Commission.
4. THAT the respondent file and serve any signed witness statements upon which it intends to rely by 28
December 2001.
5. THAT the applicants file and serve any signed witness statements upon which they intend to rely by
11 January 2002.
6. THAT the matters be heard and determined together
and be listed together for hearing for 1 day.
7. THAT the parties have liberty to apply on short notice.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.
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_______________________________________________________________________________

Result
Representation
Appellant
Respondent

Application dismissed for want of
jurisdiction
Mr B Cusack
Ms L Coleman

___________________________________________________________________________

Reasons for Decision.
COMMISSIONER P E SCOTT AND MR B APPLEBY
1 This is an appeal to the Public Service Appeal Board
(“PSAB”) filed on 16 January 2001 against what the
appellant says was a decision to terminate her employment
made on 5 January 2001. She occupied a position which
carried a salary lower than the “prescribed salary” as
defined within the Public Sector Management Act 1994
(“PSM Act”). The appellant was at all material times a
Government officer. There is no dispute that the
appellant’s employment was subject to a probationary
period and was also subject to a workplace agreement
registered pursuant to the Workplace Agreements Act
1993 (“WA Act”). The Workplace Agreement made no
specific provision for any claims regarding termination
of employment to be referred to any particular body or to
apply any particular procedure. The appellant’s letter of
appointment dated 25 May 2000 says, amongst other
things—
“I am pleased to advise that your appointment to the
above office has been approved …
A six-month probationary period will apply to this
appointment and an assessment will be made at that
time.”
(Exhibit 1)
2 The probationary period was extended beyond that six
months probation period.
3 A memorandum dated 5 January 2001 addressed to the
appellant from Patrick Walker, Chief Executive, on the
subject of “Termination of Probation”, deals with issues
of work performance such as the time taken to finalise
particular files, says that the appellant’s “capacity to
analyse issues succinctly and bring issues to closure has
been the primary problem”, and concludes by noting
that—
“Overall I do not believe the information you have
provided gives me sufficient reason to extend your
employment with the Ministry beyond today. Accordingly, I have asked Anne Driscoll to arrange the
necessary administrative arrangements to conclude
your probationary employment effective at 5.00pm
today.”
(Exhibit 5)
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The PSAB has convened to hear the parties’ submissions
regarding preliminary matters of jurisdiction. Set out
below is an examination, paragraph by paragraph, of the
terms of the Industrial Relations Act 1979 (“IR Act”)
relating to the PSAB’s jurisdiction and an examination
of the PSM Act and the WA Act as they relate to the
PSAB’s jurisdiction.
Prior to examining the parties’ submissions, we feel
compelled to comment on the scheme of the legislation
as it affects the public sector. We have found the issues
before the PSAB extremely difficult to resolve. Part, if
not all, of that difficulty has arisen because of the maze
created by the various pieces of legislation. The intentions
of the legislature in making legislation dealing with the
public sector employment, and the impact on the rights
and protection of public sector personnel of being parties
to workplace agreements is far from clear. Given the
interconnectedness of the various pieces of legislation it
is highly unlikely that a Government officer or public
service officer could, on reading the legislation, have a
reasonable grasp of his or her rights.
The jurisdiction of the PSAB is set out in s.80I of the IR
Act and is subject to subsection (3) of that section and to
s.52 of the PSM Act. Subsection (3) of s.80I of the IR
Act says that the PSAB “does not have jurisdiction to
hear and determine an appeal by a Government officer
from a decision made under regulations referred to in
section 94” of the PSM Act. It is not suggested that the
Board’s jurisdiction is ousted by any regulations referred
to in s.94. Section 52 of the PSM Act deals with “Industrial
arbitration or legal proceedings not available for chief
executive officers”. As the appellant was not a chief
executive officer that section is not relevant to this matter.
It is clear that this is not an appeal against any decision
of the employing authority in relation to an interpretation
referred to in s.80I(1)(a).
Subsection (1)(b) of s. 80I(1) deals with appeals by
Government officers who hold offices included in the
Special Division of the Public Service, and this paragraph
has no application to the appellant.
Subsection (1)(c) provides for an appeal other than under
s.78(1) of the PSM Act by any Government officer who
occupies a position that carries a salary not lower than
the prescribed salary, from a decision to dismiss that
officer. The appellant does not occupy such a position so
this paragraph has no application to this matter.
Subsection (1)(d) provides for an appeal by a Government
officer under s.78 of the PSM Act against the decision of
subsection (1)(b) of that section. Subsection (1)(b) of s.78
of the PSM Act provides that subject to subsection (3)
and to s.52, an employee who is a Government officer
and who is aggrieved by the decision made in the exercise
of power under s.79(3)(b) or (c) or (4), 82, 86(3)(b), (8)(a),
9(b)(ii) or (10)(a), 87(3)(a), 88(1)(b)(ii) or 92(1) may
appeal to the Industrial Commission constituted by the
PSAB, and that the PSAB has jurisdiction to hear such
an appeal.
There is no suggestion by the appellant that this appeal is
at all related to any decision made under any section other
than s.78 of the PSM Act. The respondent denies that the
decision to bring the employment to a conclusion is based
on s.78 of the PSM Act, and says that it is simply based
on the terms of the Contact of Service clause of the
workplace agreement which covered the appellant’s
employment and under Approved Proceedure 3.
Section 80I(1)(e) provides for the PSAB to have
jurisdiction to hear and determine an appeal, other than
an appeal under s.78(1) of the PSM Act, by any
Government officer who occupies a position that carries
a salary lower than the prescribed salary from a decision,
determination or recommendation of the employer that
the Government officer be dismissed.
Section 80I(2) defines “prescribed salary” and it is clear
that the appellant had a salary lower than the prescribed
salary.
Section 80I(3) provides that the PSAB does not have
jurisdiction to hear and determine an appeal from a
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decision made under regulations referred to in s.94 of the
PSM Act. There is no suggestion that this subsection
applies.
Section 79 of the PSM Act deals with employees whose
performance is said to be substandard. Subsection (3)
provides that an employee whose performance is
substandard may;
(a) have his or her salary increment withheld, or
(b) be reduced in level of classification, or
(c) have his or her employment in the Public Sector
terminated.
For the purposes of this matter, the jurisdiction of the
PSAB appears to arise in s.80I(1)(d) or (e). The issues
of jurisdiction raised by the respondent are whether—
(1) The appellant was dismissed or her appointment
terminated by the effluxion of time, or was annulled.
(2) If there was a dismissal, whether the right of appeal provided by s.80I of the IR Act is ousted
because of the workplace agreement between the
parties.
The respondent argues that s.18(1) of the WA Act implies
into the workplace agreement a provision that the
employer shall not unfairly, harshly or oppressively
dismiss the appellant, and that the right not to be so
dismissed is enforceable via s.51 of the WA Act, or s.7G
of the IR Act if provision is made within the workplace
agreement for such enforcement under s.7G, and not
otherwise. The respondent says that there is an
inconsistency between the terms of s.80I of the IR Act
and the agreement. This inconsistency is said to be
resolved by s.46 of the WA Act. Section 46 of the WA
Act says—
46. Agreement to prevail over certain written laws
(1) Subject to section 45, this Part and any
workplace agreement have effect despite
any relevant enactment that would otherwise apply.
(2) In subsection (1) “relevant enactment”
means an enactment that —
(a) makes provision for or in relation to
the way in which human resources are
to be managed or administered in any
part of the public sector;
(b) confers a right of appeal against a decision or recommendation of an official
performing any function of public sector management;
(c) empowers a person or body to determine the remuneration or other terms
and conditions of employment of officers or employees;
(d) requires any determination of the kind
referred to in paragraph (c) to be made
subject to any order, award or industrial agreement under the Industrial
Relations Act 1979,
but does not include any provision of the Equal
Opportunity Act 1984.”
Accordingly, the respondent says that the effect of the
agreement has primacy.
The appellant argues that she was dismissed in
circumstances which should attract the provisions of s.78
of the PSM Act relating to substandard performance. She
also says that s.45 and s.46 of the WA Act, taken together
with s.99 of the PSM Act and Regulation 24(1) of the
Public Service Management (General) Regulations 1994
mean that s.78 and s.79 of the PSM Act are mandatory
and prevail over the WA Act and the effect of the WA
Act. Accordingly, the PSAB has jurisdiction pursuant to
80I(1)(d).
The respondent in reply says that the respondent’s
decision did not arise pursuant to s.78 or s.79 of the PSM
Act but was pursuant to the terms of the contract of service
provisions contained in the agreement. The appellant’s
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appointment was made according to an approved
procedure referred to in s.64(1) of the PSM Act. An
approved procedure, being Approved Procedure 3 has
issued. This states—
“Every officer appointed as a permanent officer to
the public service shall normally be on probation
for a period not exceeding six months.”
The respondent says that the appellant was not
permanently appointed, or if permanently appointed, was
subject to probation, and permanency was not confirmed.
Accordingly, the decision to terminate was not one which
was made pursuant to s.78 and s.79 of the PSM Act.
We have considered all of the submissions and documents
put to the PSAB and would like to deal with the first
issue as to whether or not the appellant’s employment
was permanent, subject to a probationary period and
required an action on the part of one of the parties to
bring it to an end, such an action is termination by the
employer. According to the documents before the PSAB,
there is nothing to indicate that the appellant was
employed for a fixed term. Rather, as Appointment
Proceedure 3 contained in Approved Proceedure 3 notes—
“Every officer appointed as permanent officer to the
public service shall normally be on probation for a
period not exceeding six months.”
Prior to the expiry of the period of probation, the chief
executive officer is required to do a number of things,
including undertaking a performance assessment and
confirming the officer’s appointment; or extending the
period of probation; or terminating the services of the
officer. It is clear that the respondent did not confirm the
appellant’s permanent appointment. However, the
proceedure required that he either confirm, extend the
period of probation or terminate. The appointment was
nonetheless a permanent appointment but was subject to
a satisfactory completion of a probationary period. It
required that the employer terminate the services of the
officer if there was to be no extension or confirmation of
the permanent appointment. The appointment was not
limited to the probationary period but was permanent
subject to satisfactory completion of probation. There are
two types of probationary employment. The first is a
permanent appointment which is subject to the
satisfactory completion of a probationary period. The
second is for a period of probation only, after which the
employer is to consider whether or not to offer a
permanent position. There is nothing before the PSAB to
demonstrate that the appellant’s appointment was only
for a probationary period. We note the letter of 25 May
2000, being attachment A to the respondent’s documents
forwarded to the PSAB on 16 March 2001. The letter of
appointment says, in its relevant parts—
“I am pleased to advise that your appointment to the
above office has been approved. … A six month probationary period will apply to this appointment and
an assessment will be made at that time.”
Accordingly, we would characterise the employment as
being a permanent appointment subject to satisfactory
completion of a six month probationary period. This
required the employing authority to take some action to
bring that employment to an end, such as terminating the
services of the appellant, which is what occurred.
Accordingly, we find that the appellant has been
dismissed. Her appointment did not come to an end by
the effluxion of time as it might had there been a fixed
term appointment.
As to the effect of the WA Act on the PSAB’s jurisdiction,
we note the terms of s.45 and s.46 of the WA Act. They
provide—
45. Matters that cannot be the subject of a
workplace agreement
(1) Any matter that is excluded from the operation of this Part by the Public Service
Act (including regulations under that Act)
cannot be varied or affected by agreement
between the parties to a workplace agreement referred to in section 43 (1).
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(2) To the extent that a provision of a
workplace agreement is inconsistent with
subsection (1) it is of no effect.
46. Agreement to prevail over certain written laws
(1) Subject to section 45, this Part and any
workplace agreement have effect despite
any relevant enactment that would otherwise apply.
(2) In subsection (1) “relevant enactment”
means an enactment that —
(a) makes provision for or in relation to
the way in which human resources are
to be managed or administered in any
part of the public sector;
(b) confers a right of appeal against a decision or recommendation of an official
performing any function of public sector management;
(c) empowers a person or body to determine the remuneration or other terms
and conditions of employment of officers or employees;
(d) requires any determination of the kind
referred to in paragraph (c) to be made
subject to any order, award or industrial agreement under the Industrial
Relations Act 1979,
but does not include any provision of the Equal
Opportunity Act 1984.”
27 We note that the heading to s.45 is “Matters that cannot
be the subject of a workplace agreement”. The section
then goes on to provide in subsection (1) that any matter
that is excluded from the operation of that Part, being
Part 3 of the WA Act, which deals with its application to
the public sector, cannot be varied or effected by
agreement between the parties to a workplace agreement.
We note that is it not suggested that the parties to the
workplace agreement, the subject of this matter, have
varied or affected by agreement any matter that is excluded
from the operation of Part 3.
28 However, s.45 and s.46 of the WA Act taken together
with s.99 of the PSM Act and Regulation 24(1) of the
PSM (General) Regulations 1994 have the effect of
providing that matters concerning the management or
structure of the public sector dealt with by Part 5 of the
PSM Act (which include matters dealing with substandard
performance and appeals from any decisions relating
thereto) are excluded from the operation of Part 3 of the
WA Act i.e. that part of the Act dealing with the public
sector.
29 Therefore, excluded from the application to the public
sector of the WA Act are matters concerning the
management or structure of the public sector dealt with
by Part 5 of the PSM Act. Section 99 of the PSM Act and
Regulation 24 of the Public Sector Management (General)
Regulations 1994 set out what those matters are i.e. the
prescribed matters. Those prescribed matters are matters
concerning the management or structure of the public
sector dealt with by Parts 5, 6 or 7 of the PSM Act. Section
78 and 79 of the PSM Act are contained within Part 5.
Section 45 of the WA Act says that any matter that is
excluded from the operation of that Part, i.e. the Part
dealing with its application to the public sector by the
PSM Act and its regulations, cannot be varied or affected
by agreement between the parties to the workplace
agreement. To the extent that any workplace agreements
contains a provision which is inconsistent with subsection
(1) of s.45 then it is of no effect. It may be that the
legislatures intended that the provisions should mean that
the mere existence of a workplace agreement would mean
that any matter that would be excluded from the operation
of that part of the WA Act, that is its application to the
public sector, is not affected, but does not say so. It refers
to variation or effect by agreement between the parties. It
is not agreement between the parties to vary or effect any
matter excluded from the operation of that Part by the
PSM Act, but it is the existence of the provisions of the
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WA Act and in particular s.18 and s.51 of the WA Act,
which purport to vary or affect the operation to the public
sector by the PSM Act. For this reason we are of the view
that s.45 does not purport to exclude from the operation
of Part 3 matters which are covered by the PSM Act but
deals with matters which are not to be the subject of a
workplace agreement.
Section 46, which is subject to s.45, says that that Part of
the Act, i.e. its application to the public sector, and any
workplace agreement have effect despite any relevant
enactment that would otherwise apply. Subsection (2)
defines the relevant enactment as including an enactment
which confers a right of appeal against a decision or
recommendation of an official performing a function of
public sector management. It also refers to any enactment
that requires any determination of the kind referred to in
paragraph (c) to be made subject to any order, award or
industrial agreement under the IR Act.
Accordingly, we would conclude that s.45 and s.46 of
the WA Act make provision for the primacy of that Act
and of the terms of the workplace agreement over any
other enactment. The workplace agreement cannot purport
to vary or affect any matter that is excluded from the
operation of Part 3 of the WA Act by the PSM Act. Section
99 of the PSM Act is headed “Matters that cannot be the
subject of industrial agreements or workplace
agreements”. This heading is clear and refers to what
cannot be contained within a workplace agreement. There
appears to be an inconsistency between the heading and
the terms of s. 99 in that the terms say that—
“There are excluded from the operation of … Part 3
of the WA Act (being that part which relates to the
public sector)
(c) such other matters concerning the management or structure of the Public Sector as are
prescribed for the purposes of this paragraph.”
Those matters are defined by Regulation 24 as being
matters concerning the management of the public sector
and are dealt with by, amongst other things, Part 5 of the
PSM Act. If one were to exclude the terms of the headings
contained within the headings of the PSM Act in respect
of s.99 and s.45 of the WA Act, one might come up with
a quite different interpretation than if one includes the
headings of those sections in the consideration of their
meanings. The heading of those two sections make it clear
that they make reference to what cannot be the subject of
a workplace agreement, rather than what might be the
effect of the WA Act.
For this reason we are of the view that s.45 does not
purport to exclude matters which are covered by the WA
Act, but specifies matters which cannot be the subject of
a workplace agreement. Section 99 of the PSM Act ought
to be interpreted in the same manner. Accordingly, we
are not satisfied that s.99 of the PSM Act taken together
with Regulation 24 have the effect on s.45 of the WA Act
which is suggested by the appellant. As s.46 makes clear,
the workplace agreement is to prevail over certain written
laws including enactments which confer a right of appeal
against a decision or recommendation of an official
performing any function of public sector management.
If it were otherwise, that is, that parties to a workplace
agreement are not to apply those conditions, then one
would assume that the legislation would say so. Rather it
says that those provisions cannot be affected or varied by
agreement between the parties.
What remains is that s.18 of the WA Act provides that in
every workplace agreement there is implied a provision
that the employer must not unfairly, harshly or
oppressively dismiss from employment any employee
who is party to a workplace agreement, and that such
implication is enforceable under s.51, that is via the
Industrial Magistrate’s court or under s.7G of the IR Act
as the case may be. Section 78 of the PSM Act deals with
rights of appeal and reference of certain matters. It may
be that the intention of the legislature was that a
Government officer bound by a workplace agreement may
take a claim in relation to his or her dismissal to the
Industrial Magistrate’s court or under s.7G of the IR Act,
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to the Commission, but where substandard performance
results in the withholding of an increment of remuneration
or a reduction of level of classification, such a Government
officer is entitled to take those matters to the Industrial
Commission constituted by the PSAB in accordance with
s.78. We note that there is no right of appeal from
decisions of the PSAB, yet such a right exists in respect
of decisions of the Industrial Magistrate and the
Commission.
35 Accordingly, it would appear that if the appellant’s
employment was terminated, which we have found that
it was, on account of substandard performance, or in
accordance with Approved Proceedure 3, which is
provided for in s.64 of the PSM Act, that her recourse in
respect of her dismissal is dealt with in accordance with
the terms of s.18 of the WA Act, and that PSAB has no
jurisdiction to deal with her appeal.
36 We note too, the reasons for decision of Fielding SC,
then the Public Service Arbitrator, in Dragicevich v
Department of Resources Development (PSA 2 of 1999).
Although the learned Arbitrator was dealing with a
reclassification matter, the circumstances were similar in
that the officer concerned was party to a workplace
agreement. He says that “public servants are not simply
officers of the Crown but also employees (see: Oceanic
Crest Shipping Company v Pilbara Harbour Services
Proprietary Limited (1986) 160 CLR 626). Indeed,
consistent with this idea the PSM Act contains extensive
provisions to identify the employer of persons including
public service officers, “employed” in departments of
State (cf:ss.5 and 64). Although s.80C, which is relevantly
dedicated to the jurisdiction of the Public Service
Arbitrator, contains only a definition of “Government
officer” and no mention of an “employee”, there is no
reason why a person cannot be both a Government officer
and employee for the purpose of the Act”. The learned
Arbitrator goes on to note the lack of jurisdiction to deal
with that matter because no “industrial matter” arose in
accordance with s.7C of the IR Act due to the parties
being parties to a workplace agreement. The learned
Arbitrator then examines the terms of s.45 and s.46 of
the WA Act as they related to the PSM Act and in particular
s.99.
37 The PSAB deals with an even more limited range of
matters than the Arbitrator, and all of those matters relate
to the industrial relationship between the parties. In the
circumstances, it would seem strange that the legislation
could provide that a Government officer or Public Service
Officer a party to a workplace agreement is not an
employee for the purposes of the IR Act, and therefore,
cannot bring certain matters to the Public Service
Arbitrator, and yet can bring a matter relating to dismissal
to the PSAB when the WA Act and the IR Act provide
specific methods of redress for alleged unfair dismissals
by s.18(1), and s.51 of the WA Act and 7G of the IR Act,
and as s.18(1) says “not otherwise”.
38 We would dismiss the appeal on the basis that the PSAB
lacks jurisdiction to deal with it.
MS D ROBERTSON
39 By a letter dated 25 May 2000 the appellant was offered
an appointment as a Senior Compliance Officer Level 5
with the Ministry of Fair Trading (Ministry).
40 The letter stated that a six month probationary period
would apply to the appointment, and that an assessment
would be made at that time.
41 The appellant accepted the offer, and entered into a formal
Workplace Agreement, (“WPA”) signed it seems by her
on 7 June 2000, and on behalf of the Ministry on 19 June
2000.
42 By letter dated 5 January 2001 the Ministry advised the
appellant that her services were terminated on the grounds
of work performance.
43 That termination led to this appeal, lodged by the appellant
on the grounds that the decision was harsh, oppressive
and unfair because—
• the assessment of her work performance was unfair in that it was based on flawed comparisons
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of output with other officers whose type of work
was qualitatively different from the appellant.
• that the assessment of her work was invalid in
that she was not assessed against the published
policy and guidelines for how the work should
be undertaken, but rather against an arbitrary
standard.
• That a proper assessment of the appellant’s performance would lead to her performance being
judged as at least satisfactory.
• Such other grounds as may be advanced at the
hearing.
44 This is a decision made on the threshold issues raised by
the respondent and the Commissioner in this appeal,
namely that there is no jurisdiction for this Board to hear
the matter.
45 After submissions from both parties, and a preliminary
hearing some agreement was reached on the facts of the
case.
Agreed Facts
1. The appellant was at the relevant time a Government
Officer within the meaning of Section 80C of the
Industrial Relations Act 1979 (“IRA”).
2. The jurisdiction of the Public Service Appeal Board
does not require that an industrial matter in the terms
of Section 7C of the IRA arise.
Applicable Law
46 In this instance the applicable law is the common law of
employment as it applies in Western Australia, and as
modified by the IRA and the Workplace Agreements Act
1993 (“WPAA”).
47 The common law itself is expressed by past judicial
decisions of varying weight accorded by an examination
of the judicial hierarchy of the decision making body.
While decisions of the Privy Council before the advent
of the various Australia Acts in the last decade or so, and
of the High Court are almost compulsory in application,
decisions of other courts become more persuasive than
definitive.
48 In the State jurisdiction, previous decisions of the Public
Service Appeal Board (“PSAB”) are at best persuasive
only, and each Board can make its own decision on the
facts before it, and after giving its own weight to the
evidence of the parties before it as to what those facts
may be.
49 The decision in appeal PSAB 7 of 1997 (Oliver v CEO
Goldfields Esperance Development Commission 77
WAIG 2819) is at the lowest end of the scale of
persuasiveness, and I am not convinced, for reasons that
I have set out in this decision, that it was a decision based
on the correct statutory interpretation of section 46 of the
WPAA.
50 I do not consider it an authoritative precedent to be
followed in this case.
Employment and termination
51 By their letter dated 25 May 2000 the appellant was
clearly appointed by the Ministry on an ongoing
(permanent) basis, not for a period of six months.
52 The position offered was that of an officer in the State
Public Service, and was, by classification and duties, one
of the routine offices created and at all times subject to
the provisions of the Public Sector Management Act 1994
(“PSMA”) but as that Act is varied by both the WPAA
and the IRA.
53 The letter also created a condition of probation that
required the Ministry to make an assessment of her
performance within that period. Following that
assessment, the Ministry could either confirm the
appointment, extend the period of probation, or terminate
the employment.
54 In this case there was an assessment followed by a
termination in the form of the letter from the Ministry to
the appellant dated 5 January, 2001 which has previously
been referred to.

2961

55 The termination of an officer of the State Public Service
is both authorised and regulated by the PSMA, and in
this case particularly by Section 79(3).
56 In summary, I find that the appellant was employed as a
permanent officer under the PSMA, and terminated under
that same Act. She has the right to appeal that decision in
the manner authorised by the PSMA for officers of her
classification and duties unless that right is removed by
agreement or statute.
Work Place Agreement
57 Clause 13.6 of the WPA signed by the appellant confirms
the operation of the PSMA in relation to disciplinary
matters, and I find that termination for any reason must
be considered a disciplinary matter.
58 The dispute resolution procedures contained in the
agreement are designed to resolve disputes on the meaning
and effect of this agreement, including any provision
implied into this agreement by the Minimum Conditions
of Employment Act 1993 (my emphasis).
59 I find that the termination of the appellant’s employment
is neither a dispute on the meaning or effect of this
agreement, nor a dispute on an implied condition
emanating from the Minimum Conditions of Employment
Act.
60 Clause 62.2 of that same agreement requires the use of
the agreed dispute settlement procedures before any
external action is taken (my emphasis again) so I find
that the WPA does not purport to preclude an appeal to
an external body such as this Appeal Board.
61 By the manner of construction of the WPA, the
appointment of an arbitrator in the terms of Clause 62.6
is limited to the resolution of the disputes that I have
previously referred to, namely disputes on the meaning
and effect of the agreement, and provisions implied by
the Minimum Conditions of Employment Act.
62 In conclusion I find that the WPA did not prevent her
from making this appeal to this Board.
Workplace Agreements Act.
63 Section 46 of the WPA gives Workplace Agreements
paramountcy over the Public Service Act (since replaced
by the PSMA) in those matters listed in that section, but
subjects that paramountcy to the limitations set out in
Section 45.
64 The sections read as follows—
“45. Matters that cannot be the subject of a
workplace agreement
(1) Any matter that is excluded from the operation of this Part by the Public Service
Act (including regulations under that Act)
cannot be varied or affected by agreement
between the parties to a workplace agreement referred to in section 43 (1).
(2) To the extent that a provision of a
workplace agreement is inconsistent with
subsection (1) it is of no effect.
46. Agreement to prevail over certain written laws
(1) Subject to section 45, this Part and any
workplace agreement have effect despite
any relevant enactment that would otherwise apply.
(2) In subsection (1) “relevant enactment”
means an enactment that —
(a) makes provision for or in relation to
the way in which human resources are
to be managed or administered in any
part of the public sector;
(b) confers a right of appeal against a decision or recommendation of an official
performing any function of public sector management;
(c) empowers a person or body to determine the remuneration or other terms
and conditions of employment of officers or employees;
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(d) requires any determination of the kind
referred to in paragraph (c) to be made
subject to any order, award or industrial agreement under the Industrial
Relations Act 1979,
but does not include any provision of the Equal
Opportunity Act 1984.”
Section 99 of the PSMA sets out the limitations to the
matters listed in section 46 of the WPA, and that section
reads—
“99. Matters that cannot be the subject of industrial agreements or workplace agreements
There are excluded from the operation of sections 41, 41A and 43 of the Industrial
Relations Act 1979 and of Part 3 of the
Workplace Agreements Act 1993 —
(a) any matters dealt with by a public sector standard or code of ethics, except—
(i) rates of remuneration;
(ii) leave;
(iii) hours of duty; and
(iv) such other matters as are prescribed for the purposes of this
subparagraph;
(b) any matters dealt with by a provision
of this Act relating to —
(i) employment tenure in the Public Service; or
(ii) approved classification systems or procedures in the
Public Sector;
and
(c) such other matters concerning the management or structure of the Public
Sector as are prescribed for the purposes of this paragraph.”
The regulation that expands on section 99(c) reads—
“Prescribed matters for purposes of section 99(c)
of Act
24. (1) Matters concerning the management or
structure of the Public Sector that are dealt
with by— (a)Parts 5, 6 or 7 of the Act;
or
(b) the Occupational Health, Safety and
Welfare Act 1984, are prescribed matters for the purposes of section 99 (c)
of the Act.
(2) For the purpose of the management of the
Public Sector, compensatory loadings or
allowances payable for loss or absence of
indefinite tenure of offices, posts or other
employment in the Public Sector (other
than offices referred to in section 6 (1) (d)
and (e) of the Salaries and Allowances Act
1975) are prescribed matters for the purposes of section 99 (c) of the Act.”
In interpreting the effect of those exclusions I do not reach
the conclusions reached by Commissioner Scott and Mr
B Appleby, which have been provided to me in draft form.
I do not believe that the appellant’s rights to appeal the
decision to terminate have been removed by the combined
operation of both statutes.
The matters listed in both Acts are matters of general
management, applicable to the provision of human
resources as that term is applied to the collective allocation
and management of a workforce.
My view is supported as the general terms of the sections
are given direction by the more particular terms such as
the determination of remuneration, conditions of
employment, change of tenure, loadings and allowances
and similar matters.
One of the rules rule of statutory interpretation limits the
identification of general matters in a statute to the same
nature of the specific matters listed with the general
matters.
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72 The nature of the Public Sector Management decisions
that may not be appealed (WPA section 46(b)), on my
interpretation, then become those decisions applicable to
the collective workforce.
73 The management decisions referred to in section 46(b)
are then limited to those collective decisions, leaving
decisions on the termination of the employment of
individuals appealable.
74 The WPAA does not operate to oust the appellant from
the jurisdiction of the PSAB.
75 My interpretation makes sense as management decisions
affecting the collective workforce should not be
appealable by an individual under a WPA, but justice and
equity demand that every individual be granted her day
in court to appeal a decision made in relation to her as an
individual, that is harsh, oppressive and or unfair.
76 I consider that this Board does have jurisdiction to hear
on its merits the appeal made by the appellant.
77 I am also of the opinion that the delay caused by the raising
of jurisdictional issues by the respondent has in itself
created an injustice, if not more injustice, for the appellant.
78 I believe that in future cases, issues of jurisdiction should
be argued with the hearing on merit. This issue is so
serious that it strikes at the heart of the objects of the
IRA (section 6) and of the manner in which the
Commission’s power is to be exercised (sections 26 and
27). I propose to pursue this issue further.
79 The Supreme Court of Western Australia Court of Appeal
is of the same view as it has expressed in the case of
Swan Television and Radio Broadcasters Ltd. Trading as
STW Channel Nine Perth v Satie (1999) WASCA 79 (23
June 1999). In this instance this precedent has the force
of law in Western Australia.
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Reasons for Decision.
THE PRESIDENT—
INTRODUCTION
1 This is the unanimous decision of the Full Bench.
2 This is an appeal brought pursuant to s.49 of the Industrial
Relations Act 1979 (as amended) (hereinafter referred to
as “the Act”) against the decision of the Commissioner at
first instance, constituted by a single Commissioner, made
on 9 July 2001, which, formal parts omitted, reads as
follows—
“(A) DECLARES—
1. That Jean Matilda Kirkham was dismissed
by Katrina Alexander on 8 August 2000.
2. That the dismissal of Jean Matilda Kirkham
was unfair.
3. That re-instatement is impracticable.

5

6

(B) ORDERS that Katrina Alexander forthwith pay
Jean Matilda Kirkham the sum of $5,952.00 by
way of compensation for the dismissal which
occurred.
(C) DECLARES—
1. That Jean Matilda Kirkham has been denied a benefit to which she was entitled
under her contract of employment, being
an entitlement to be paid from her accrued
sick leave for her absence from work between 7 June 2000 and 8 August 2000 due
to ill-health.
2. That Jean Matilda Kirkham has been denied a benefit to which she was entitled
under her contract of employment, being
untaken annual leave payable upon the termination of her employment.
(D) ORDERS:
That Katrina Alexander forthwith pay Jean
Matilda Kirkham the sum of $1762.95 being benefits due to her under her contract of
employment.”
The appellant now appeals against this decision on
grounds set out in a great deal of detail at pages 2-7 of
the appeal book (hereinafter referred to as “AB”), and
which grounds deal with alleged erroneous findings in
relation to the evidence.
There were two other grounds of appeal, added by leave,
one relating to allegations concerning the conduct of the
case at first instance by the appellant’s agent, Mr Terence
Crossley, and one to the quantum of compensation. It
was noteworthy that, as we read the grounds of appeal,
and on our understanding of the conduct of her case on
appeal by Dr Alexander, there was no appeal against the
finding of unfair dismissal. The appeal was substantially
against the finding of a dismissal.
BACKGROUND
The abovenamed respondent, Jean Matilda Kirkham,
made application to the Commission, pursuant to
s.29(1)(b)(i) of the Act, alleging that the abovenamed
appellant, Dr Katrina Alexander, her employer, had
unfairly dismissed her on 8 August 2000. She also alleged
that she had been denied, in part, contractual benefits.
At all material times, the abovenamed appellant was a
medical practitioner conducting a medical practice at 42
Geddes Street, Victoria Park in this State. The respondent,
Ms Kirkham, commenced employment with Dr Alexander
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in June 1995 as a receptionist. In 1996, she became the
bookkeeper and practice manager. As practice manager,
her duties included administration, bookkeeping including
responsibility for the wages, purchasing, compiling
financial reports, preparing doctors’ salaries, petty cash,
ECG and lung function testing, preparation of the practice
for accreditation, reception, preparation of rosters and
allocation of duties, and general running of the practice.
She was also involved in the training and management of
staff, advertising for new staff and interviewing them,
the typing up of reports, ordering supplies for the surgery
and all bookkeeping duties.
She was trained to run the practice, for some time, by
and under a consultant administration and personnel
adviser, Ms Csallie Elizabeth Drake-Brockman, during a
period of about a year when Dr Alexander could take
little or not part in running the practice due to injuries
which she received in a motor vehicle accident.
On 13 February 2000, Ms Kirkham was involved in a
motor vehicle accident as a direct result of which she
was off work for one week. She suffered soft tissue
injuries, but the most serious injury and that which was
the cause of her subsequent lengthy absence from work
(about 13 weeks) was depression, a manifestation of posttraumatic syndrome.
Before the accident, Ms Kirkham worked an average of
32 hours per week, which was not full-time employment
in the sense of a 38 or 40 hour week, but in some weeks
she worked up to 40 hours per week. Following the
accident, she was off work for one week and returned to
work on 15 hours per week three half days per week.
This was a substantial reduction in her hours of work.
She performed only bookkeeping duties during this
period. This constituted, too, a reduction in her workload,
but her evidence was that she agreed with the reduction
in hours and duties because she was unable to cope with
a full week’s work, having taken, initially, a week off
after the accident and she then took two to three weeks
off at a time on sick leave. Then, she would come in and
do a few days here and there. Other staff who had not
worked full time either were required to work full time
to cover.
The other staff were already performing a number of
duties which Ms Kirkham had performed because she
was not well enough to perform them. She had given up
the work she had done in the reception area, in particular.
Her attendances at work were irregular and interrupted.
The other staff, who were receptionists, were Ms Karen
May and Ms Maxine Ball. (They also gave evidence in
the proceedings.) We should add that there had been three
receptionists, including one Naomi, who had left at the
end of 1999. She had not been replaced because Christmas
intervened.
There was evidence from Ms May (see page 70 (AB))
that she and Ms Ball agreed with Dr Alexander that they
would share the receptionist workload between them as
far as possible whilst Ms Kirkham was on extended sick
leave. They did this until 17 July 2000 when a new
receptionist, Ms Yvonne Van De Ven who worked two
shifts per week, was employed.
In March and April 2000, Dr Alexander had spoken to
Dr William Roberts, Ms Kirkham’s general practitioner,
because she was concerned about Ms Kirkham’s
depression and suggested that she be referred to Dr Maria
Power, a Consultant Psychiatrist. Dr Alexander also
suggested to Ms Kirkham that she see Dr Power. Dr
Alexander had, in the past, referred patients to Dr Power
before in relation to their rehabilitation.
At the end of April 2000, the appellant decided to employ
a bookkeeper, which she had not done before. Ms
Kirkham said that her agreement with this decision was a
reluctant agreement because she had enjoyed doing
bookkeeping work. Ms May said that Ms Kirkham
seemed relieved to hand it over. Dr Alexander was
consistent in her evidence that Ms Kirkham wished to
hand over the bookkeeping. At this time, however, and
upon the suggestion of Dr Alexander, who was very
concerned about Ms Kirkham, the consultant who had
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previously assisted Dr Alexander in setting up the practice
and assisted her from time to time, Ms Drake-Brockman,
attended the practice and had meetings with Ms Kirkham
and all the other staff individually. Ms Drake-Brockman
had been involved in employing Ms Kirkham as a
receptionist in 1995 on behalf of Dr Alexander and had
trained her as practice manager, as we have observed.
She saw Ms Kirkham on 3 May 2000 after Dr Alexander
said that she had concerns about Ms Kirkham’s increasing
inability to carry out her normal duties following the car
accident of February 2000.
Ms Drake-Brockman said in evidence, in relation to that
meeting, that she was shocked to see how unwell Ms
Kirkham was looking. Ms Drake-Brockman’s evidence
further was that Ms Kirkham told her at that meeting that
she really did want another bookkeeper employed to take
over the accounts workload. Ms Drake-Brockman was
also involved in discussions with the other staff about
sharing out Ms Kirkham’s duties between them. Ms
Drake-Brockman reached the conclusion that if a
bookkeeper took over those duties and Ms Kirkham’s
other duties were shared out with the other staff members
for a temporary period of time, thus releasing her to take
sick leave and recover, then she would be able to come
back and carry out her normal range of duties at a suitable
time further down the track, but without the duty of
bookkeeping.
During those discussions, Ms Kirkham became distressed
and cried. Ms Drake-Brockman’s evidence was, too, that
Dr Alexander had a very clear commitment to assist Ms
Kirkham whatever the cost and advised of special duties
which Ms Kirkham could perform. Dr Alexander’s
evidence was that Ms Kirkham was often seated in front
of the computer crying.
Ms May said that her preference was for reception work
because she could not do bookkeeping. There was also
clear and unshaken evidence from Dr Peter Webster, a
medical practitioner at the Geddes Street practice, that
he heard Ms Kirkham telling Ms Ball and Ms May in
April 2000 that she wished to give up bookkeeping.
Accordingly, in due course, Ms Josephine Dutton, who
gave evidence, was employed as bookkeeper. Ms Kirkham
attended to the placing of the advertisement for the
position in the newspaper and devised tests for applicants
for the position to do. Having been selected, Ms Dutton
commenced work on 18 May 2000. She was told that she
was relieving a sick practice member. When she started,
there was a backlog of three months’ unfinished entries
to complete.
Ms Kirkham, following her meeting with Ms DrakeBrockman, had the understanding that she would remain
as office manager, and would look after the treatment
room (which involved more nursing type duties), and
would also perform some backup work at the front desk.
Ms Drake-Brockman suggested that Ms Kirkham take
leave commencing on 11 May 2000. Ms Kirkham did so
and remained on leave until 6 June 2000, having accepted
Ms Drake-Brockman’s suggestion. She remained off
work, however, after that date and not only attended her
regular medical practitioner, but also consulted and was
treated by a consultant psychiatrist, Dr Power. On 2 May
2000, Dr Power had written to Dr Alexander informing
her that she had advised Ms Kirkham to continue on a
part time basis for the next three months, 20 to 24 hours
per week with a plan to review her working hours at the
end of this time. Dr Power made it clear that this was a
result of Ms Kirkham’s ongoing treatment for a depressive
disorder (page 48 (AB)).
On 13 June 2000, Ms Kirkham and Dr Alexander met to
discuss Ms Kirkham returning to work. There was an
agenda prepared by Ms Kirkham (see page 49 (AB)). Ms
Kirkham said in evidence that Dr Alexander’s attitude to
her was “friendly” and agreed with the suggestion that
Dr Alexander gave the impression that she was trying to
help Ms Kirkham come back to work. Dr Alexander
suggested to Ms Kirkham that she could perform a number
of duties to do with work in the treatment room, which
duties could be worked over four hours one afternoon
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per week. These duties did not include any bookkeeping
or practice managing duties, but did include some
reception duties. In Dr Alexander’s view, this would
enable Ms Kirkham to work without stress and to leave
if she became distressed. Dr Alexander gave evidence
that she arranged for Ms Kirkham to return to work in
June 2000, but she did not.
Ms Kirkham said that she was upset at the suggestion
that she perform these duties, which included having to
take responsibility for checking everything in doctors’
bags, the sample drugs and checking the expiry date of
all drugs. She discussed the fact that she was distressed
by this with her own medical practitioner and with her
psychiatrist. Her psychiatrist, she said, suggested that she
was not quite ready to return to work and that she should
take two weeks to work out for herself whether she really
wanted to return to work.
Ms Kirkham did not therefore return to work on that
occasion and Dr Power wrote to Dr Alexander on 23 June
2000 to inform her that Ms Kirkham was to remain off
work and that, depending on her progress for the next
one to two weeks, she should remain off work until the
end of July. (see page 50 (AB)). In the letter, Dr Power
made it clear that she would be concerned about Ms
Kirkham returning to work during the last three weeks of
July “given her ongoing depressive Sx, vulnerability to
stress and need for support”.
We would also add that, at various times after the accident,
Ms Kirkham, on the evidence of Dr Alexander, Ms May
and Ms Ball, caused friction in the practice by her
irritability. Ms May, too, was also upset, as she said in
evidence, that Ms Kirkham never thanked her for their
helping her out. It was the clear evidence of Ms Dutton,
Ms May and Ms Ball that affairs were organised in the
practice on the basis that Ms Kirkham would return to
work there. Dr Alexander, in proposing various alternative
duties and in her discussions from time to time with Ms
Kirkham also evinced that intention and continued to
evince it. That was also Ms Drake-Brockman’s plan, as
she said.
There was also discussion in evidence about whether Ms
May and Ms Ball were under pressure and this caused
stress, because of Ms Kirkham’s inability to help. There
was some evidence that they were not. There was some
evidence that Ms Kirkham’s irritability caused difficulties.
For example, there was an incident involving a cheque
where she expressed herself angrily to Ms Dutton whom
she had only met on about two occasions. There was
another incident where, in Ms May’s presence and within
the earshot of patients, she expressed herself angrily.
Ms Kirkham was also very upset because Ms Dutton, as
bookkeeper, was occupying what Ms Kirkham regarded
as her office. This office contained files which she used,
the desk and the computer. It was, on the evidence, used
to store the doctors’ library and videos for the use of
patients. It was also the place where staff put their bags
and there is no evidence that the bookkeeper could work
anywhere else.
Even Ms Kirkham in evidence admitted that other people
used the room. She also gave evidence that files were
removed, but there was other evidence that they had not
been. She also gave evidence of personal material being
missing, but Ms May gave evidence that she had actually
given some personal material direct to Ms Kirkham.
On 26 July 2000, Ms Kirkham wrote to Dr Alexander
advising that Dr Power had said that she was not fit for
work, and had also told Ms Kirkham to have another two
weeks off (page 55 (AB)). (Two weeks from 26 July 2000
would take her to about 9 August 2000). There was no
direct advice by Dr Power to Dr Alexander to this effect.
Ms Kirkham’s evidence was that on 6 August 2000 she
rang Dr Alexander to make an appointment to see her,
having made up her mind to return to work. Ms Kirkham
said in evidence that she was then feeling a lot better and
had made the decision that she had to go back to work
and that, if she did not go back to work, then it would be
harder for her to return at a later date. She made an
appointment to see Dr Alexander on 8 August 2000 to
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discuss this matter, she said. Ms Kirkham’s evidence was
that she did so to discuss with Dr Alexander the nature of
her duties and her return to work.
At Dr Alexander’s request, she drew up an agenda and
the items placed on the agenda (see page 56 (AB))
commence with the heading “Rehabilitation programme
for return to work” and included the suggestion that she
work for a maximum of one day four hours per week.
The title of the agenda is, however, “Concerns re Return
to Work”. Inter alia and very importantly, the agenda
contains a note of a proposal “Initially maximum 1 day,
maximum 4 hours per week no more. I will not available
for relief work”. There are other matters such as proposed
duties referred to in the agenda. There was also a query
in the agenda about the duties to be performed, the state
of morale within the practice about her return, and even
whether she should be on probation. This agenda she
handed to Dr Alexander at the meeting which took place
at the surgery on 8 August 2000, at which they were the
only persons present.
For some time, Dr Alexander had orally communicated
with Dr Power and Dr Roberts about Ms Kirkham’s
condition and her ability or inability to return to work.
Before the meeting, Dr Alexander was informed by Dr
Power’s rooms that Ms Kirkham had withdrawn her
authority to Dr Power to reveal matters about her condition
to Dr Alexander or to discuss them. She received similar
information from Dr Roberts. Dr Alexander, therefore,
had no information about Ms Kirkham’s condition. This
was particularly significant, given Ms Kirkham’s own
evidence at the time that she was fighting Dr Roberts and
Dr Power about returning to work.
Ms Kirkham and Dr Alexander met on 8 August 2000 at
the surgery. Ms May saw Ms Kirkham at about 10.00 am
and described her as very nervous and upset.
Ms Kirkham said, in evidence, that she was dismissed at
that meeting. (Dr Alexander denied it.) She said that the
return to work program on her agenda was not discussed
and that Dr Alexander made it clear to her that she had
now taken on a new receptionist, and was trialling a
second receptionist. Dr Alexander, according to Ms
Kirkham, also told her that the staff all had promotions
and that the duties had been reorganised to the extent
that Ms Kirkham’s duties were gone and there was no
position now left available for her. Ms Kirkham asked
whether it would be better if she left and Dr Alexander
replied that it would. Ms Kirkham’s evidence was that
she was quite devastated at the end of the meeting because
she was not able to return to the practice. Her evidence
was that Dr Alexander did not suggest that any other
meetings between them should occur, nor did Dr
Alexander indicate that there was any potential for future
employment. Ms Kirkham, in evidence, was adamant that
she had no intention of resigning at that meeting. She
said that she regarded herself as having been dismissed.
She later prepared and delivered to the surgery a notice
which she thought could be put up in the waiting area to
advise patients that she was not returning.
On the other hand, Dr Alexander said in evidence that at
the commencement of the meeting Ms Kirkham indicated
that she did not want to do reception duties, nor any relief
work, and that Ms Kirkham asked whether the duties in
the treatment room previously offered would still be
available. Dr Alexander’s evidence was that she told Ms
Kirkham that some two months had elapsed since that
offer had been made and those duties had been taken back
by the other staff as they were duties which were ongoing.
Dr Alexander admitted that Ms Kirkham expressed
concern about the changes that may have occurred during
the three months that she had been away, but that Ms
Kirkham understood that it would cause friction if Ms
Kirkham took those duties back from other staff members.
When Ms Kirkham asked whether it would be easier for
the practice if she did not return to work, Dr Alexander
said in her written statement of evidence (see pages 73—
81 (AB)) that she was quite surprised by the question but
replied that a return to work on reduced hours and duties
was never an easy thing to cope with. She then suggested
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that it might be better for Ms Kirkham not to return to
work in any capacity until her depressive conditions had
been completely resolved. Dr Alexander, when giving
evidence in the Commission, was asked by Mr Crossley,
her agent, for her response to Ms Kirkham’s question
and Dr Alexander’s answer was that she said “it would
be easier for her (that is Dr Alexander) if Ms Kirkham
did not” come back to work, but it would actually be a lot
easier on Ms Kirkham if she chose not to come back to
that job as she was finding it very difficult to relate to the
other staff and was unhappy with coming back to work
on lower duties. Dr Alexander said also that she had told
Ms Kirkham that she should wait perhaps until she was
well before she decided what she wanted to do. We now
produce the relevant part of the transcript of evidence
(see page 85 of the transcript at first instance)—
“I will suggest to you that what you actually said
was, you asked Dr Alexander what you should do. It
would be better for you to leave the practice, or words
to that effect. What do you say to that? — Yes, I did.
You did say that? — Mm.
And what Dr Alexander say in response? — As far
as I remember, she said “Yes, it would be.”
“Yes, it would be”? All right. On those last two statements, where is the dismissal? — The fact that I
didn’t have a job and it was easier for the practice
for me not to return.
So, you’re absolutely certain that Dr Alexander told
you there wouldn’t be a job for you? — There was
no position for me.
No position? — Mm.
Well, I put to you she never said that because she
has got the history with you since your accident of
trying to find light duties for you? — Mm.
Do you agree with me or disagree? — Yes, she had.”
What is clear, inter alia, is that Ms Kirkham, on her own
evidence, admitted that she asked Dr Alexander what she
should do, and Dr Alexander said that it would be better
for her to leave the practice. This was broached by Ms
Kirkham as a proposal.
Dr Alexander was cross-examined on her evidence, and
in cross-examination admitted that she stated that the
previous treatment room duties were being done by others
and that she would have to create a position for Ms
Kirkham for her to be able to return to work. Further, she
said that those duties would have to be allocated after a
thorough discussion in a staff meeting. However, it is
clear from Dr Alexander’s cross-examination that she
believed on 8 August 2000 that Ms Kirkham was not well
enough to return to work at that stage. There was no
medical certificate that Ms Kirkham was fit to return to
work provided by her. There was merely her own
judgement that she ought to return to work. There was
no evidence as at the date of hearing that she had such a
“medical clearance”. Indeed, her own evidence was that
she did not have such clearance because she was fighting
with her doctors; further, she had deprived Dr Alexander
of the ability to obtain that information, well knowing
that her doctors disagreed with her.
She did not indicate when she wished to return to work
at the meeting on 8 August 2000.
Dr Alexander hugged her and, after the meeting, she was
observed to be crying, but the evidence was that she did
cry from time to time.
Dr Alexander said in evidence that she had not appointed
anyone to replace Ms Kirkham as practice manager (as
at the time of the hearing) and the position always
remained available for Ms Kirkham until she left the
employment, if she was able to demonstrate her recovery
from post-traumatic depression disorder. Dr Alexander
had taken over as practice manager while Ms Kirkham
was unable to perform her duties. She said that there were
twelve hours of practice management work to be done.
Dr Alexander’s evidence was insistent that on 8 August
2000, as in June 2000, she had told Ms Kirkham that,
when she was fit enough to return, they would sit down
and “create a position” for her by appointment of duties.
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41 It is clear that there were practice manager’s duties
available. It is clear, too, on 8 August 2000, that because
Ms Kirkham herself only judged herself able to do four
hours’ work per week of a restricted type. It was clear,
therefore, that she would not be able to do practice
management duties because four hours was such a limited
amount of time, even in her own judgement.
42 After Ms Kirkham left employment, she obtained other
employment, but not continuously and, in view of her
lack of a medical clearance, it is not clear on what basis.
No medical evidence was called to establish her condition
at the hearing of her application and there was no evidence
either that she had recommenced or was fit to work. There
was evidence from Dr Alexander in the witness box that
Ms Kirkham still looked ill as at the date of the hearing.
There was also a reference in cross-examination to Ms
Kirkham being in employment as at the date of the
hearing, but no evidence of it, and certainly no evidence
of the nature of the employment, the hours worked per
week, the continuity of employment, or her fitness to
undertake employment.
43 On 8 August 2000, Ms Kirkham composed and delivered
to the practice which was headed a farewell to the patients
in which she said, inter alia, “Just a line to let you know
that due to personal reasons I am unable to return to the
practice” (see page 57 (AB)). She also rang and asked
for her entitlements and a reference. She said that this
was not a notice of resignation and made no reference to
any dismissal. On the evidence, she commenced new
employment on 25 September 2000.
FINDINGS OF THE COMMISSIONER AT FIRST
INSTANCE
44 The Commissioner at first instance then, as we summarise
them hereunder, made the following findings—
(a) That Dr Alexander’s position on the question of
any return to work was the critical issue.
(b) That Ms Kirkham was clear in her evidence that
she had every intention of returning to work at
the 8 August 2000 meeting and had decided that
she needed to return to work, even without the
assistance of her psychiatrist.
(c) Whilst she did not have a medical certificate clearing her to return to work, the Commissioner
accepted as patently correct Ms Henderson’s submission that Ms Kirkham did not need a medical
certificate to return to work because Ms Kirkham
had been absent on leave, some of which was
paid leave, and some of which was unpaid leave.
(d) The letter from Dr Power excused her from work
only until the end of July 2000, and this meeting
took place on 8 August 2000. Ms Kirkham, although she wanted her return to work supervised
by Dr Power, gave evidence, and the Commissioner accepted it, that she had herself decided
that she needed to attempt to return to work at
that stage because she feared that if she did not,
she might never do so.
(e) As to Dr Alexander’s evidence, the Commissioner
found that she was of the view that Ms Kirkham
was not fit to return to work, that she was aware
that Ms Kirkham had not returned to work in late
June 2000 as Dr Alexander expected, and Ms
Kirkham had been off work for a number of weeks
by then. Further, Dr Alexander recalled the conversation she had had with Dr Power before Ms
Kirkham commenced leave and believed Dr
Power thought Ms Kirkham would be unfit at least
until the end of July 2000, and that Dr Power
would then look at whether she was fit to return
to duties when she could provide that support to
her, so the Commissioner found. Next, Dr Alexander noted that there was no medical clearance
for Ms Kirkham and Ms Kirkham had removed
the permission she had given to Dr Power to discuss her case with Dr Alexander. Dr Alexander
therefore did not have the access to Ms Kirkham’s
psychiatrist which she had previously.
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(f) The Commissioner held that Dr Alexander in
making her own observation of Ms Kirkham and
deciding that Ms Kirkham was not well enough
to return to work at that time, was not correct.
(g) The Commissioner found it significant that Dr
Alexander maintained in these proceedings, based
upon her observation of Ms Kirkham in court,
that Ms Kirkham was still not fit to return to work.
(h) Dr Alexander, the Commissioner found, was
wrong, because the evidence was that Ms
Kirkham had found alternative employment and
was currently employed as at the time of the hearing.
(i) He found that the evidence suggested that Dr Alexander’s subjective opinion on 8 August 2000
was similarly in error.
(j) He found, also, that Ms Kirkham was ready to
return to work as she set out in the agenda for 8
August 2000.
(k) He also placed Dr Alexander’s own observation,
and her preference to hear from Dr Power, in the
context that it was also Dr Alexander’s position
that it would indeed be easier for Dr Alexander if
Ms Kirkham did not come back to work.
(l) The Commissioner therefore concluded that at
the time Ms Kirkham was indicating her readiness to return to work, and was asking her
employer what duties were to be done by her
when she returned to work, her employer effectively refused to have her back at work or supply
her with duties.
(m) He noted that in cross-examination Dr Alexander did not suggest any duties which she could
have offered Ms Kirkham as at 8 August 2000,
and accepted that Ms Kirkham was ready to return to work on 8 August 2000.
(n) He accepted her evidence that she had made up
her mind at that time that she needed to do so for
her own benefit. The period of time covered by
Dr Power’s note had then elapsed.
(o) The Commissioner accepted the evidence that
after 8 August 2000 Ms Kirkham actively sought
alternative work and commenced new employment on 25 September 2000.
(p) She was therefore ready, willing and available to
return to work and her employer told her there
was no position for her.
(q) The Commissioner then went on to find, accepting the evidence that at least in the time
immediately after the accident, Dr Alexander had
been helpful to Ms Kirkham and keen on assisting her to return to work, that Ms
Drake-Brockman noted that she found Dr Alexander to be supportive of Ms Kirkham.
(r) As at 8 August 2000, it was clear that no duties
were going to be made available for Ms Kirkham.
(s) Further, Ms Dutton, who was employed as bookkeeper, was not employed on the basis that her
employment would cease, or reduce, when Ms
Kirkham returned to work.
(t) Ms Kirkham had sought to be removed from
bookkeeping work after the accident and it follows there was no provision made for her to return
to it.
(u) Ms Kirkham felt the loss of “her office” deeply.
(v) The Commissioner found it curious that Mr
Crossley, on behalf of Dr Alexander, raised as an
issue in evidence that a previous staff member
had resigned in November 1999, a date prior to
Ms Kirkham’s accident, because she was not able
to work with Ms Kirkham. Indeed, Ms Kirkham
was herself cross-examined in relation to the resignation about whether she had “maddening
mood swings”. The Commissioner was unable
to see the relevance of this line of questioning or
the production of the letter of resignation (marked

(w)

(x)

(y)

(z)

(aa)

(bb)

(cc)
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for identification, but not admitted into evidence)
because they went far beyond whether the office
was short-staffed due to the fact of the previous
staff member’s resignation.
Dr Alexander gave evidence that she trusted Ms
Kirkham and relied on her, that she had very good
attention to detail and she was a very committed
and conscientious worker. Any evidence which
suggested that Dr Alexander held the view that
Ms Kirkham suffered from mood swings which
caused dissension in the office and was the reason why a previous staff member had resigned
was evidence corroborative of the proposition that
Dr Alexander did not want Ms Kirkham to come
back to work.
A similar inference was drawable from the appellant’s evidence regarding how difficult Ms
Kirkham seemed to be to get along with after the
accident.
The Commissioner found that the evidence that
the remaining staff believed that Ms Kirkham did
not appreciate the fact that they were working
longer hours during her absence, and the evidence
that Ms Kirkham’s reaction on 20 April 2000 to
being asked at short notice to work a longer day
seemed to them unreasonable, and the evidence
of the reasons for the resignation of the previous
staff member, all supported a conclusion, the
Commissioner found, that on 8 August 2000, Dr
Alexander did not intend Ms Kirkham to return
to work at that time, notwithstanding Ms
Kirkham’s preparedness to do so, for the additional reason of potential problems between Ms
Kirkham and other members of staff.
The Commissioner therefore found that Dr Alexander did dismiss Ms Kirkham by informing
her in circumstances where Ms Kirkham was
anxious and ready to return to work, even on the
limited basis set out in the agenda for 8 August
2000, that there was no position for her at the
moment, that one would have to be created for
her at some point in the future, and that that would
not be until Dr Alexander herself believed that
Ms Kirkham was ready to return to work.
There was failure by an employer, therefore, to
provide work when the employee was ready, willing and available to work, thereby denying the
employee wages, and constituting a fundamental
breach of the employment contract. Thus, he was
not persuaded that the note Ms Kirkham wrote
and took to the practice after 8 August 2000 could
be seen as a resignation.
The fact of Ms Kirkham’s distress after the meeting of 8 August 2000, which was corroborated
by the evidence of Ms May, supported her evidence that she had been told that there was now
no position for her, not that she had resigned.
The dismissal was held to be harsh, oppressive
and unfair because—
(i) Until the date of the accident there had been
no suggestion that Ms Kirkham’s work was
not of an acceptable standard.
(ii) The issues which had arisen subsequently
relating to her inability to do her work, at
least up to and including the end of July
2000, are issues associated with her injuries arising from the motor vehicle
accident.
(iii) If it had been Dr Alexander’s intention to
assist Ms Kirkham in returning to work, it
was unfair to then indicate that there was
no position for her at the moment and that
one would have to be created for her at
some point in the future.
(iv) That that point in the future would not be
until Dr Alexander herself believed that Ms
Kirkham was ready to return to work.
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(v) The evidence is that Ms Kirkham was intending to return to work on the basis of
no more than one day, four hours, per week,
which was consistent with a gradual return
to work, but there was nothing in the appellant’s position on 8 August 2000 which
would allow Ms Kirkham the opportunity
to return to work even on that basis at that
time.
(dd) There was no evidence to support the submission made by Dr Alexander’s agent, that Ms
Kirkham had committed a gross misconduct by
being paid by Dr Alexander for sick leave taken
to 6 June 2000 but then receiving payment from
the Accident Insurance Commission (her thirdparty insurance) by way of reimbursement for that
same period. It was this submission which apparently was directed to being relied upon as
retrospectively justifying any dismissal which
occurred.
(ee) The evidence overall entirely negated any suggestion of impropriety on the part of Ms Kirkham,
and the Commissioner found it surprising that
the submission was made that she committed an
act of gross misconduct.
(ff) That in view of the allegation of gross misconduct, that reinstatement was impracticable.
Contractual Benefits Claimed
45 During the course of the hearing, and, indeed, at its
conclusion, Ms Kirkham’s claim was amended without
objection to include a claim that she had been denied
contractual benefits being—
(a) payment of her accumulated sick leave entitlement of 3.08 weeks for her absence from work
between 7 June and 8 August 2000 being the period she was absent after being certified unfit from
7 June 2000 and for which she was not paid;
(b) annual leave and pro rata annual leave, together
with loading, held to her credit at the time of her
dismissal.
46 Ms Kirkham was recalled to give evidence on this point
and leave granted for the appellant to obtain a further
statement from Ms Drake-Brockman and submissions in
reply to that further statement were received and the
Commissioner’s decision was reserved on 29 May 2001.
47 The Commissioner held that Ms Kirkham had an
entitlement to accrued sick leave from year to year at the
time of her dismissal in August 2000. It was a benefit not
being a benefit under an award or order to which she was
entitled under her contract of service for the purposes of
s.29(1)(b)(ii) of the Act.
48 Further, there was a claim in relation to annual leave which
by a similar process of reasoning lead, according to the
Commissioner’s conclusion, that Ms Kirkham’s
entitlement to accrue annual leave, and to payment of the
annual leave loading, was the entitlement under the award
as continued by the conduct of the parties after 1996.
Her entitlement to accrue annual leave and to payment of
the annual leave loading was not less favourable to her
than a minimum condition of employment. The
Commissioner found that the claim for sick leave was
not made out. The Commissioner, as to annual leave,
found that the figure of $2,298.00 was accepted.
49 The Commissioner held that there should be a set off in a
contractual benefit claim in accordance with Belo
Fisheries v. Froggett (1983) 63 WAIG at 2396 in relation
to sick leave.
Supplementary Reasons
50 On 9 July 2001, the Commissioner at first instance issued
supplementary reasons because there was a submission
that the minute did not accurately reflect the expressed
intention of the Commissioner’s reasons for decision
when it required Dr Alexander to forthwith pay Ms
Kirkham the sum of $5,952.00. The Commissioner
concluded that it was entitled to infer, given that Ms
Kirkham was cross examined on that part of her evidence
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that the appellant did not challenge the potential loss to
Ms Kirkham which she had quantified. The
Commissioner relied, too, on Metwally v University of
Wollongong (1985) 60 ALR 68 and on Flaherty v Siemens
Australia Limited, (1996) 76 WAIG 4429.
ISSUES AND CONCLUSIONS
This was a discretionary decision as such a term is defined
in Norbis v Norbis (1986) 161 CLR 513 (see also Coal
and Allied Operations Pty Ltd v AIRC (2000) 74 ALJR
1348 (HC)).
The Full Bench therefore has no warrant to interfere with
the exercise of the discretion at first instance unless the
appellant establishes, according to the well known
principles laid down in House v The King [1936] 55 CLR
499 (and see also Gromark Packaging v FMWU 73 WAIG
220 (IAC)) that the exercise of the discretion at first
instance miscarried.
Further, insofar as findings made by the Commissioner,
which are based on the advantage which the Commission
enjoyed from seeing and hearing the witnesses, the well
known principle in Devries and Another v Australian
National Railways Commission and Another [1992-1993]
177 CLR 472 applies, which is as follows—
“A finding of fact by a trial judge, based on the credibility of a witness, is not to be set aside because an
appellate court thinks that the probabilities of the
case are against—even strongly against—that finding. If the finding depends to any substantial degree
on the credibility of the witness, the finding must
stand unless it can be shown that the judge has failed
to use or has palpably misused his advantage, or has
acted on evidence which was inconsistent with facts
incontrovertibly established by the evidence or which
was glaringly improbable.”
However, what was said in Devries and Another v
Australian National Railways Commission and Another
(HC) (op cit) was explained in State Rail Authority of
New South Wales v Earthline Constructions Pty Ltd (in
liq) (1999) 73 ALJR 306 (HC). Most relevantly in that
case, at pages 307, 308 and 321, Gaudron, Gummow and
Hayne JJ held that the findings of the primary judge were
surprising and suggested that the “significance” attached
by him to P’s (a witness) appearance and demeanour was
misplaced, especially in a context where that judge had
failed to give sufficient attention to all the evidence of
the case. It was demonstrable that there had not yet been
a determination of the appellant’s case on a consideration
of the real strength of the body of evidence presented.
Callinan J also observed that the Court of Appeal below
was not precluded from concluding that, in the light of
other evidence, the primary judge had too fragile a base
to support his relevant findings. His Honour considered
Abalos v Australian Postal Commission [1990] 171 CLR
167 and Devries and Another v Australian National
Railways Commission and Another (HC) (op cit) at page
479 (see also Gromark Packaging v FMWU (IAC) (op
cit), particularly per Franklyn J at page 224).
Kirby J reviewed the history of and principles governing
the appellant review in questions of fact, and noted that
the appeal illustrated the danger of attaching too much
significance to the words of restraint expressed in Abalos
v Australian Postal Commission (HC) (op cit) and
allowing those words to deflect the appellate court from
its duty.
We should add that any necessary finding as to whether
there was a dismissal or not was not a discretionary
decision but a finding of fact and law.
Ms Kirkham was and had been for 13 weeks off work
because of her condition. As at 8 August 2000 she had
not worked for 13 weeks. Of course, before that, too, she
had worked limited hours. During the period after her
accident a number of changes in staffing and hours worked
had occurred. First, Ms Kirkham had given up some of
her duties which were performed by other staff. Then
when she was off work for the 13 weeks before 8 August
2000 and her bookkeeping duties were given to Ms
Dutton, a new bookkeeper.
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59 It was not said in evidence that her employment as such
would cease or be reduced when Ms Kirkham returned to
work. Ms Dutton said that she was told that Ms Kirkham
would not return to doing “her former full workload of
administrative and bookkeeping duties”, but that she would
return. Ms Kirkham sought to be removed from
bookkeeping and there was no provision for her to return
to it. Further, her office was handed over to someone else.
60 The evidence in this matter, from all of the parties, in our
opinion, led to a number of findings and conclusions.
We should observe that Ms Ball, Ms Dutton, Ms May
and Dr Webster, on a fair reading, were not seriously
shaken or shaken at all in their evidence. The facts of the
matter were this.
61 For some time after the accident, on her own admission,
Ms Kirkham was unable to cope with her usual duties as
practice manager for the usual hours. She was unable,
either, to work full time, having to take weeks, fortnights
and days off here and there. This necessitated her
surrendering duties, including reception work, to Ms May
and Ms Ball. Whilst they were one down in staff at
reception, this did cause extra work.
62 It is quite clear that Dr Alexander, as a doctor, was correct
in being concerned about Ms Kirkham’s condition and
her depression. That was borne out when eventually Ms
Kirkham went to Dr Power, a consultant psychiatrist, who
put her off work and who was treating her. That she could
not cope was correctly the view of Ms Drake-Brockman.
Ms Kirkham was unable to and, in any event, surrendered
her bookkeeping duties. That she should was a view held
by Ms Drake-Brockman. That she was reluctant to do so
was not borne out by the evidence of Dr Webster or Dr
Alexander.
63 In any event, after Ms Kirkham saw Dr Power and
probably before that, she was unable to do the duties. Ms
Dutton said in evidence that when she commenced work
in May 2000 as bookkeeper, there was a three month
backlog in the bookkeeping to be caught up with. Her
evidence was clear and unshaken in that respect. There
was also evidence that Ms Kirkham was irritable and
caused friction, which was credible. There was evidence,
too, of her crying at work and her distressed state when
Ms Drake-Brockman spoke to her. Ms Kirkham agreed,
however, to the course suggested by Ms Drake-Brockman.
It was open to find that Ms Kirkham had not reluctantly
surrendered bookkeeping duties.
64 There was evidence, too, that she had surrendered other
duties because she was unable to perform them. It was
also the fact that she was off work altogether for twelve
to thirteen weeks and could not perform any of her duties.
Clearly, someone had to perform them. Therefore, the
practice was two down in staff, a receptionist and a
practice manager in April and May 2000. Dr Alexander
took on some practice manager duties, but there was still
the bookkeeping.
65 Further, Ms Kirkham took part in the recruitment of a
bookkeeper. It was open to find that she was not reluctant
to hand over her duties and that, in any event, because of
her inability to work for some time, there was no choice.
There is no unequivocal evidence from Ms Kirkham that
she wished to take back the bookkeeping. The
Commissioner should have so found.
66 Next, it is clear that, in various incidents, not the least
being her two exhibitions of irritation with Ms Dutton,
one being in relation to a cheque, Ms Kirkham was
difficult. The fact that she took exception to Ms Dutton
using what she regarded as her office was entirely
unreasonable. First, it was not “exclusively her office”,
on all of the evidence including her own, but was used by
a number of people for various purposes. The doctors’
library was there, videos used by patients were there, and
the staff left their bags there. Second, the bookkeeper
needed an office and there were files and a computer there.
Third, Dr Alexander did not even have an office of her
own. Fourth, there was no evidence that any other office
was available. Fifth, it is not at all the case, on the
evidence, that files or her personal effects were moved
out holus bolus.
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67 There was also ample evidence of staff meetings and the
evidence of other staff that there was an expectation that
Ms Kirkham would be returning to work. Ms Dutton’s
and Ms May’s evidence, in particular, can be noted. Ms
Dutton said that every step was being taken to allow Ms
Kirkham to return to work on a step by step basis. Further,
Dr Alexander had been acting on advice from Ms
Kirkham’s psychiatrist, Dr Power, as to her ability to
return to work and the hours which she could work. There
was at this time no evidence that Ms Kirkham was fit to
return to work. Indeed, Dr Power’s letter to Dr Alexander
of June 2000 made it clear that for the last three weeks of
July 2000 she should not return to work.
68 The evidence all along and not controverted was that
everyone at the practice was trying to assist Ms Kirkham,
particularly Dr Alexander, but particularly Ms DrakeBrockman, Ms May and Ms Ball. There is no evidence
but that they were all trying to assist her to return and
expecting her to return. That was the correct finding to
be made.
69 Dr Alexander was liaising, from May 2000 on at least,
with Dr Power, whom she had early on advised Ms
Kirkham to attend. She took the trouble to suggest duties
which Ms Kirkham could perform. Her attempt to give
her some light nursing type duties involving, inter alia,
checking expiry dates for medicines, was not well received
by Ms Kirkham. In June 2000, Dr Alexander even
attempted to have her return to work on a limited basis,
but Ms Kirkham was unable to return to work, as Dr
Power confirmed.
70 It is quite clear, too, that, on the best information available
to Dr Alexander, namely the information relayed to her
by Ms Kirkham herself, Dr Power’s opinion was that she
was unfit to work until at least 9 August 2000. Formally,
of course, Dr Power had advised Dr Alexander before
that Ms Kirkham was not fit to return to work before the
end of July 2000 which was a little over a week before
the meeting of 8 August 2000.
71 It was around this time and before the crucial meeting of
8 August 2000 between them that, on her own evidence,
Ms Kirkham was fighting both her general practitioner
and her psychiatrist about return to work, it being their
view, on all of the express evidence and inferably, that
she was not fit to do so. Thus, there was no suggestion,
up until 8 August 2000, that Ms Kirkham was fit to return
to work. No doctor had said so. Indeed, they had said
otherwise.
72 It is noteworthy, too, that Dr Alexander’s opinion of Ms
Kirkham’s condition over the months concurred with the
view as to the condition which her psychiatrist expressly
and by implication held. Notwithstanding her difficult
behaviour, everyone was quite sympathetic and patient
with Ms Kirkham.
73 It was Ms Kirkham’s initiative to wish to see Dr Alexander
on 8 August 2000. Ms May’s observation of Ms Kirkham
before she saw Dr Alexander was that she was upset.
Further, Ms Kirkham did not go into the staff room as Dr
Alexander expected her to do. Significantly, when she
had obtained no medical clearance to return to work and
when there has never been one adduced in evidence, and
against the background of fighting with her doctors, she
ensured that her doctors could not inform Dr Alexander
of her condition and of her ability or inability to return to
work. She did it before a crucial meeting, too. It was
open to the clear inference that she did not wish, for her
own purposes, Dr Alexander to know that she was not fit
to return to work.
74 Ms Kirkham turned up to that meeting with no medical
certificate when she had been too ill to work for twelve
to thirteen weeks and too ill to work except on an
interrupted basis for about ten weeks before that. Even
her own agenda recognised that she was virtually
incapable of working at all, only four hours a week. She
nominated no date on which she could start work.
75 We must observe that the ability to perform functions
and work on limited duties per week might properly be
said to be evidence of an ability to commence
rehabilitation at work on very limited duties rather than
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actually commencing her duties as such. It constituted a
recognition by Ms Kirkham that she was unable to
perform the duties of a practice manager or any significant
portion of them; and she gave no indication when that
might change. Of course, that was because she properly
could not because her doctors had not said that she was
fit to return to work at all; and there was no evidence that
they had.
There was no evidence that Dr Alexander had any intention, as
at 8 August 2000, of dismissing Ms Kirkham, indeed all of the
evidence is that Dr Alexander, when Ms Kirkham was able to
return to work, would give her duties commensurate with the
doctor’s view of her ability to cope with them. As at 8 August
2000, the only medical information she had was that Ms
Kirkham could not yet cope.
We now turn to 8 August 2000. Not much was considered
of the agenda. Crucially, as we have observed above, Ms
Kirkham said that she was dismissed because she was
told that there was no place for her. The answer to that is
clear. She was not told that. She was told, as she was told
in the past, that, when she was fit to return to work, duties
would be given to her commensurate with her ability to
perform them. That is understandable. There was no
information available to Dr Alexander, who was relying
on medical information, as to when Ms Kirkham could
return to work at all, or what duties she might be able to
perform. It is simply not credible, given the consistent
train of all of the evidence and the attitude of support for
her that the about face described by her occurred.
As Dr Alexander advised and it seems to us correctly, a
person in this situation returns to work to lesser duties in
order to rehabilitate him or herself. There were twelve
hours of duties for a practice manager to perform. Indeed,
practice manager’s duties such as matters of
administration, staff supervision, fixing wages, rostering,
etc were not being performed by anyone else, on the
evidence, except Dr Alexander.
We do not read, therefore, the words “creating a position”
used by Dr Alexander as creating a new position. We read
them as a reference to identifying what duties, having
regard to her health and the number of hours which she
could work, could be performed by Ms Kirkham. All of
that, of course, is part of a consistent approach taken by
Dr Alexander, the attempt to find duties and hours to
enable Ms Kirkham to return to work bit by bit.
Significantly, too, the question of terminating the
employment relationship was not, even on her own
evidence, raised by Dr Alexander. It was raised by Ms
Kirkham. She was the one who asked whether it was better
for her to leave the practice. On her evidence and
somewhat honestly, Dr Alexander agreed that it would.
However, there was evidence consistent with the
somewhat considerate approach Dr Alexander had taken
all along and, given that Ms Kirkham was clearly a person
in depression, that Ms Kirkham should not make any
decision until she was better.
It is also necessary to observe that the assertion that it
would be better for the practice if Ms Kirkham went did
not constitute a dismissal. It merely left it up to Ms
Kirkham to make a decision. We would also observe that
the events were being recalled in evidence by a person
suffering at the time from depression, from which there
was no evidence that she had or has recovered.
Further, it was open to the inference that she wrongly
took the words “creation of a job” as an indication that
her job did not exist. That was not the evidence and Ms
Kirkham’s proposal for four hours a week recognised the
limitation of the situation. In any event, her view that her
job no longer existed was not necessarily consistent with
there having, as a matter of law, been a dismissal at all.
If Dr Alexander’s evidence was accepted, however, or
even if Ms Kirkham’s evidence was not accepted, the
evidence of Dr Alexander contains an attitude that there
be a rehabilitation, and supported by the evidence of other
witnesses, of the assumption in the surgery that Ms
Kirkham would return. At no time did Dr Alexander say
that Ms Kirkham had been or would be dismissed. No
person said that she did, except Ms Kirkham.
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84 Next, of course, on or after 8 August 2000, no letter
verifying a dismissal was either composed or sent and
there is no evidence of it. That Ms Kirkham was distressed
after she left Dr Alexander’s office is not evidence that
she had been dismissed. She was seen by Ms May to be
upset earlier. She was a person given to crying from time
to time. Next, she then rang and asked for a reference
and payment of her entitlements. She then had delivered
the note (page 57 (AB)), which she said was not a
resignation but a note to patients advising them of her
going. The note, however, is more evidence of a decision
made by her to leave for personal reasons, and more
consistent with her, on her own initiative, introducing
the subject of her leaving in her discussions with Dr
Alexander because that was what she was considering,
than it is of her being dismissed. She said quite clearly in
the note that she was leaving for personal reasons. The
note was corroborative of the view that her leaving was
of her own initiative.
85 It was necessary for the Commissioner to consider all of
the evidence and all of the conduct of the witnesses over
a period of time, including 8 August 2000. It was quite
clear that, as the Commissioner correctly found, Dr
Alexander was supportive of Ms Kirkham. That was an
unwavering line of conduct which, according to Ms
Kirkham’s evidence, changed on 8 August 2000 and not
to isolate the events of 8 August 2000.
86 It was quite clear that, whilst the existing staff would
remain, that there was work available for Ms Kirkham
and that she would have work. What her capacity was
was uncertain however. It was incorrect to find that Ms
Kirkham’s ability to return to work, given her serious
disability and long period of unavailability, was a matter
for her judgement. It was not a matter for her judgement,
given her ailment. It was not a matter for her judgement,
but a matter for her doctors to advise on. That indeed was
the accepted position by all concerned until Ms Kirkham
and her doctors disagreed.
87 It was not fair or reasonable for Ms Kirkham to expect
her employer to act on her word as to her ability to return
to work and the date of such return, given her long and
serious illness. Indeed, she was quite unfairly and
unreasonably acting unilaterally against her doctors’
views.
88 First, she did not even nominate a date for her return on 8
August 2000. Next, she provided no evidence that she
was fit to return, nor is it clear that she suggested it to Dr
Alexander. What is clear, too, is that Dr Alexander quite
rightly was not going to permit her to return until her
doctors told her that she was fit to return. There was no
evidence of fitness for work, even at the time of the
hearing. There is no question that, as a matter of law, an
employer is required to provide work to an employee
whom the doctor believed, quite reasonably, was not fit
to return to work and herself did not establish otherwise.
In any event, no authority was cited to the Full Bench to
that effect.
89 It seems to us arguable, at least in some cases, that an
employee should not, as a matter of her/his duty of fidelity
to her/his employer, attempt to perform duties which
illness or injury prevents that person doing, when that
person knows that that is the case, and particularly should
not attempt to do so whilst concealing information that
he/she is the employee unfit to return to work.
90 It was not open to find that Dr Alexander wanted to get
rid of Ms Kirkham. She was difficult to other employees
after the accident. However, Dr Alexander was supportive,
as the Commissioner found, and so were they. There was
no indication that Dr Alexander had changed her attitude
or that supportiveness, save and except the evidence of
Ms Kirkham relating to the very last episode, that of 8
August 2000. The real change was a suggestion by Ms
Kirkham that she should leave, it was open to so find.
91 The Commissioner also found that there was nothing in
Dr Alexander’s position to allow a return to work. First,
it should be said that there was evidence to which we
have referred above that there were duties which could
be given to Ms Kirkham. As Dr Alexander said, and quite
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uncontrovertibly, that that would be considered when Ms
Kirkham was fit to return to work, of which fact there
was no evidence. Ms Kirkham knew that her own doctors
were not of the opinion that she was fit to return to work.
Further, there was Dr Alexander’s uncontroverted and
unchallenged evidence that the position of practice
manager had not been filled at the time of the hearing.
Further, all of the available evidence was that Ms Kirkham
was not fit to return to work. She had ensured that there
would be no up to date medical assessment of her
condition available to Dr Alexander, which was quite
unsatisfactory, given the duration and seriousness of her
ailment. Ms Kirkham was told, if Dr Alexander’s evidence
were to be accepted, that she would have duties when
she was well enough to return and perform them, which
was consistent with Dr Alexander’s approach and the
attitude of other persons in the practice, including Ms
Drake-Brockman, all along.
The correct finding was that there was no obligation on
Dr Alexander to provide work for someone who, on all
of the available medical evidence, remained unfit to return
to work and who produced no medical clearance
certificate. Further, even on her own proposal, she was
capable on only four hours work per week. It was not
open to find that the employer had failed to provide work
when she was ready, willing and able to work, when the
evidence was clearly to the contrary. Even on her own
evidence, her own doctors did not agree with her
assessment of her condition and she was fighting with
them.
A dismissal has been defined often by the Full Bench of
this Commission. A dismissal is the termination of a
contract of employment (see Tan v Kafetzis 79 WAIG
2987 (FB)).
Further, the distinction between termination of the
employment relationship on the one hand and termination
of the contract of employment on the other is important.
While there is no doubt that a wrongful dismissal
terminates the contract of employment relationship, the
contract of employment itself continues until such time
as the employee accepts the repudiation constituted by
the wrongful dismissal (and a wrongful dismissal will
almost invariably amount to a repudiation) (see Gunton v
London Borough of Richmond upon Thames [1980] 3
All ER 577) and puts an end to contract (see Automatic
Fire Sprinklers Proprietary Limited and Another v Watson
[1946] 72 CLR 435 and Byrne and Frew v Australian
Airlines Ltd 185 CLR 410 at 427) (see too Conway-Cook
v Town of Kwinana [2001] WASCA 250). There was no
sufficient evidence that the contract was terminated or
that the employment relationship had been terminated.
This is a case where, applying Devries and Another v
Australian National Railways Commission and Another
(HC) (op cit) and State Rail Authority of New South Wales
v Earthline Constructions Pty Ltd (in liq) (HC) (op cit),
the finding depends more on inferences than it does on
actual findings as to the credibility of witnesses. Applying,
State Rail Authority of New South Wales v Earthline
Constructions Pty Ltd (in liq) (HC) (op cit), the
Commissioner failed to give sufficient attention to all of
the evidence in the case and the inferences derivable from
it and to the conduct and condition of Ms Kirkham, which
patently would and did render her reliability as a witness
questionable, in the context of all of the evidence.
We do not think that, for the reasons which we have
expressed above, the matter at first instance was
determined on a consideration of the real strength of the
whole of the body of evidence presented. There was too
fragile a base in the evidence to support a finding of
dismissal, given the conduct of Ms Kirkham and her
condition, her own evidence of the meeting of 8 August
2000 and her proposal to leave, and Dr Alexander’s own
consistent supportive conduct and assessment of Ms
Kirkham’s condition corroborated by the evidence of
other witnesses who also remained, on the evidence,
supportive.
In any event, for those reasons, there was not sufficient
evidence to establish, on the balance of probabilities, that
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there was a dismissal. For those reasons, there was no
dismissal or, if there was, it was not established there
was one. There was no jurisdiction to hear and determine
the matter, therefore and the application should have been
dismissed.
100 The appeal should be upheld and the orders made at first
instance, in relation to the claim of unfair dismissal, be
varied to order dismissal of that claim.
OTHER MATTERS
101 The amended grounds of appeal complained about the
quantum of compensation ordered to be paid. It is not
now necessary to decide the point because of what we
have already decided.
102 Further, as we have read the transcript of proceedings at
first instance, there was no attempt to put the fact or the
quantum of loss or compensation in issue so that the
matter cannot now be raised on appeal in any event (see
s.49(4) of the Act and Metwally v University of
Wollongong (1985) 60 ALR 68 (HC)).
103 There was a further point of appeal which makes certain
allegations about the conduct of the case by Dr
Alexander’s agent, Mr Crossley (see the final ground of
appeal and the amended ground). It is not at all clear that
what he did or failed to do had any effect on the result of
proceedings. This was notwithstanding a somewhat
unusual statutory declaration tendered on this appeal in
which Mr Crossley agreed his state of health on the day
might have affected the result of the case. He did not
state in what respect nor was it competent for him to so
declare. That ground was not able to be made out. It is,
however, in view of the findings which we have made
above, not necessary to decide the point in any event.
104 As to the finding of unfair dismissal, that was not appealed
against, but it falls away, given our earlier findings. As to
the findings as to contractual benefits, they were not the
subject of any appeal.
FINALLY
105 We have considered all of the evidence and submissions
and all of the material. There was no dismissal or no
dismissal was established to have occurred. The
Commissioner erred in failing to so find. There was no
jurisdiction, therefore, to hear and determine the
s.29(1)(b)(i) claim.
106 We would, therefore, uphold the appeal and vary the order
made at first instance by deleting Part A and B therefore
and substituting the following—
“(A) Order and declare that the claim by Jean Matilda
Kirkham that she was unfairly dismissed by
Katrina Alexander on 8 August 2000 be and is
hereby dismissed.”
Order accordingly
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Order.
This matter having come on for hearing before the Full
Bench on the 29th day of October 2001, and having heard Dr
K Alexander on her own behalf as appellant, and Ms Y D
Henderson, (of Counsel), by leave, on behalf of the respondent, and the Full Bench having reserved its decision on the
matter, and reasons for decision being delivered on the 28th
day of November, it is this day, the 28th day of November
2001, ordered as follows—
(1) THAT the applications filed herein to extend time to
file the appeal books in appeal No. FBA 44 of 2001
out of time be and are hereby granted.
(2) THAT the application by the appellant for leave to
admit fresh evidence be and is hereby granted.
(3) THAT the application by the appellant to amend the
grounds of appeal in terms of the letter dated 26
September 2001 be and is hereby granted.
(4) THAT appeal No. FBA 44 of 2001 be and is hereby
upheld.
(5) THAT the decision of the Commission in matter No.
1366 of 2000 made on the 9th day of July 2001 be
and is hereby varied by deleting Part A and B therefore and substituting the following—
“(A) Order and declare that the claim by Jean
Matilda Kirkham that she was unfairly dismissed by Katrina Alexander on 8 August
2000 be and is hereby dismissed.”
By the Full Bench
(Sgd.) P.J. SHARKEY,
[L.S.]
President.
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Reasons for Decision.
THE PRESIDENT AND CHIEF COMMISSIONER W S
COLEMAN—
1 These are the joint reasons for decision of the President
and Chief Commissioner Coleman.
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This is an appeal brought by the abovenamed appellant
employer, the Commissioner of Police, against part of
the decision of the Public Service Arbitrator (hereinafter
referred to as “the Arbitrator”) made pursuant to s.80E of
the Industrial Relations Act 1979 (as amended)
(hereinafter referred to as “the Act”) on 14 August 2001
in matter No P6 of 2001.
The decision appealed against consisted of a declaration
that the Arbitrator had jurisdiction to deal with the
application and also that an application for interim orders
be dismissed (see page 9 of the appeal book (hereinafter
referred to as “AB”)). The appeal was made only against
the declaration that the Arbitrator had jurisdiction to hear
and determine the matter, the subject of the application.
GROUNDS OF APPEAL
The appeal is made on the following grounds—
“1. The Commissioner erred in law in finding that the
Commission had jurisdiction to inquire into and deal
with this matter, the matter being one of temporary
deployment (acting), which was subject to the Public Sector Standard on temporary deployment
(acting).
PARTICULARS
1.1 Temporary deployment (acting) is a matter
dealt with by a Public Sector Standard. Procedures for the breach of the Public Sector
Standard relating to temporary deployment
(acting) have been prescribed in accordance
with section 97(1)(a) of the Public Sector
Management Act 1994. Section 80E(7) of the
Industrial Relations Act 1979 provides that the
Public Service Arbitrator does not have jurisdiction to inquire into and deal with any matter
in respect of which a procedure referred to in
section 97(1)(a) of the Public Sector Management Act 1994 is, or may be, prescribed under
the Public Sector Management Act.
1.2 The effect of section 80E(7) of the Industrial
Relations Act 1979 and section 97(1)(a) of the
Public Sector Management Act 1994 is that
the Commission has no jurisdiction to deal
with matters which are subject to the Public
Sector Standard on temporary deployment
(acting).”
“FINDING” AND S.49(2a) OF THE ACT
The decision in the matter which was appealed against
was a “finding”, as that is defined in s.7 of the Act, in that
it did not finally dispose of the matter before the
Commission. The appeal, therefore, by operation of
s.49(2a) of the Act, cannot lie unless, in the opinion of
the Full Bench, the matter is of such importance that, in
the public interest, an appeal should lie.
BACKGROUND
The respondent organisation of employees, The Civil
Service Association of Western Australia Incorporated
(hereinafter referred to as “the CSA”), applied to the
Arbitrator, naming the abovenamed appellant employer
as respondent, by an application dated 11 April 2001. At
all material times, the appellant was the employer of one
Mr Steven Brown, a member of the CSA.
There was no real dispute as to the facts in this matter
before the Commission at first instance.
Mr Brown’s substantive position was classified at Level
1, but he had acted since 1997 in a higher position almost
continuously. For the three years from 23 March 1998 to
30 March 2001, he did act continuously in the position
of “Bike Education Area Manager” (“BEAM”), a position
classified at Level 3, during the incumbent’s secondment
to another position. At regular intervals of two to three
months, he completed applications for higher duties
allowance and received that allowance.
It was not in dispute and it would appear that, in February
2001, the appellant advised Mr Brown that there was to
be a reorganisation of the arrangements in the section
involving bicycle education. This restructure included the
position in which Mr Brown was acting being abolished
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and new position for a “sworn” officer being established.
The item allocated to the BEAM position was then
transferred to another area, where the appellant was also
the employer, to be filled by a person in that area. That
meant that Mr Brown could no longer act in the higher
position, the Level 3 position, and his own substantive
position, in any event, had previously been abolished.
Therefore, he was said to be “surplus to requirements”
and substantively at Level 1.
10 The CSA’s complaint to the Commission at first instance
was that Mr Brown had been unfairly and inequitably
treated by the appellant and that, given the circumstances
which applied for a number of years and that it was known
by the appellant that the acting arrangement would
continue for some time, Mr Brown ought to have been
given the opportunity to have been placed in the BEAM
Level 3 position. The CSA alleged that the position ought
to have been declared vacant and Mr Brown ought to
have been allowed to apply for the position.
11 The consequences of the appellant’s action were that Mr
Brown had to revert to substantive Level 1 for all purposes,
resulting in a substantial reduction in his income, and
that he was now surplus to requirements and had no
position. This occurred after a period of about five years.
Orders Sought and Findings
12 The CSA at first instance sought the following orders—
(a) An interim order pursuant to s.32 of the Act that,
until the matter was finally resolved, Mr Brown
continue to be paid at Level 3.
(b) A finding that the appellant had treated Mr Brown
unfairly and inequitably.
(c) That Mr Brown’s standing in the position at Level
3 be “formalised”.
13 The application was opposed by the appellant, the
respondent at first instance. It was submitted at first
instance on behalf of the appellant that this matter
fundamentally related to Mr Brown no longer having the
opportunity to act in a position which was classified
substantially higher than his own substantive position.
14 It was also submitted the Arbitrator had no jurisdiction
to deal with this matter because “temporary deployment”,
i.e. acting, is a “human resource activity” (sic) which is
covered by Public Sector Standards in Human Resource
Management. This, it was submitted, was the province
of the Public Sector Standards Commissioner and the area
dealing with Public Sector Standards.
15 It was submitted that s.80E(7) of the Act rendered the
matter outside the jurisdiction of the Commission because
any matter in respect of which a procedure referred to in
s.97(1)(a) of the Public Sector Management Act 1994
(hereinafter referred to as “the PSM Act”), and which is
or may be prescribed under that Act, is excluded from
the jurisdiction of the Arbitrator.
16 It is convenient to reproduce the text of s.80E(7) of the
Act and s.97(1)(a) of the PSM Act hereunder. S.80E(7)
of the Act reads as follows—
“(7) Notwithstanding subsections (1) and (6), an Arbitrator does not have jurisdiction to enquire into
or deal with, or refer to the Commission in Court
Session or the Full Bench, any matter in respect
of which a procedure referred to in section
97(1)(a) of the Public Sector Management Act
1994 is, or may be, prescribed under that Act.”
17 S.97(1)(a) of the PSM Act provides as follows—
“97. Functions of Commissioner concerning relief
in respect of breach of public sector standards
(1) The functions of the Commissioner under
this Part are —
(a) to make recommendations to the Minister on the making, amendment or
repeal of regulations prescribing procedures, whether by way of appeal, review,
conciliation, arbitration, mediation or
otherwise, for employees and other persons to obtain relief in respect of the
breaching of public sector standards;”
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18 The Arbitrator went on to find that the matter, the
subject of the claim which the CSA sought that she
inquire into and deal with, was a matter relating to
the fairness and equity of the appellant’s treatment of
Mr Brown and did not require the Commission to deal
with the matter, the subject of a procedure referred to
in s.97(1)(a) of the PSM Act, and made declarations
and orders accordingly.
19 The Arbitrator then found that there was no jurisdictional
impediment to the Arbitrator dealing with “this
substantive matter”.
20 Further, the Arbitrator held, in relation to the interim
orders sought by the CSA, that Mr Brown continue to be
paid at a Level 3 until the final hearing and determination
of the matter. It is not necessary to consider that matter
further because it is not the subject of the appeal.
21 The Arbitrator found that the substantive question was
within jurisdiction and could be listed for hearing.
BIAS
22 There was one preliminary matter which the Full Bench
was required to deal with upon this appeal.
23 The advocate for the CSA, Ms In de Braekt, submitted
that there was ostensible bias in the President because of
dicta of the President in an application for stay heard by
the Commission, constituted by the President, under and
in accordance with s.49(11) of the Act (see Commissioner
of Police v CSA 81 WAIG 2553).
24 Whether the President should disqualify himself for
ostensible bias was a matter for the President to decide as
an individual member of the Full Bench (see Kartinyeri
and Another v The Commonwealth (1998) 156 ALR 300),
where a similar question involving Callinan J, as a
member of the Full Court of the High Court, was decided
by him alone.
25 The President is, as defined, the President of the
Commission (see s.7 of the Act). Pursuant to s.49(11) of
the Act, the Commission is constituted by the President
and can be constituted only by the President (or an Acting
President in the absence of the President) (see discussion
of a similar statutory prescription in relation to s.66 of
the Act in Carter v Drake and Others and Drake and
Others v Carter and Others (1992) 72 WAIG 736
(hereinafter referred to as “Carter’s Case”)). The Full
Bench also cannot be constituted without the President
(see s.15 of the Act).
26 It was conceded on behalf of the CSA, and correctly so,
that the doctrine of necessity, again expressed in Carter’s
Case (op cit) at pages 744-745 (and see Laws v Australian
Broadcasting Tribunal (1990) 170 CLR 70 at 100 per
Gaudron and McHugh JJ) required the President to sit as
a member of the Full Bench on the hearing of this appeal
and meant that no valid submission that the President
disqualify himself for bias could be made. It was correctly
conceded, therefore, that there was no merit in the
submission of ostensible bias, for that reason.
27 However, we wish to say something about the submission
of ostensible bias, even though that submission fell away
because of the concessions as to the operation of the
doctrine of necessity to which we have referred.
28 The Full Bench was not taken to Carter’s Case (op cit)
where the doctrine of ostensible bias is comprehensively
discussed as well as the doctrine of necessity, nor to The
Coal Miners’ Industrial Union of Workers of WA v Western
Collieries Limited (1995) 75 WAIG 2492 at 2493-4 (FB)
where the Full Bench discussed this question in detail. In
addition, the written submissions contained no reference
to Laws v Australian Broadcasting Tribunal (HC)(op cit)
or those cases which relate to industrial courts or tribunals,
such as R v Commonwealth Conciliation and Arbitration
Commission; ex parte Angliss Group [1969] 122 CLR
546 at 552-554; R v Australian Stevedoring Industry
Board and Another; Ex parte Melbourne Stevedoring Co
Pty Ltd [1953] 88 CLR 100 at 116 per Dixon CJ,
Williams, Webb and Fullagar JJ (see also Re Polites and
Another; Ex parte The Hoyts Corporation Pty Limited
and Others [1991] 173 CLR 78 and Re JRL; Ex parte
CJL [1986] 161 CLR 342).
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29 There are other helpful dicta in Vakauta v Kelly 167 CLR
568 at 575 per Dawson J (referred to in Carter’s Case (op
cit)), where it was said—
“Preconceptions do not necessarily mean bias on the
part of the judge who holds them. As was said by
Charles J. in Reg. v. London County Council; Ex parte
Empire Theatre, “preconceived opinions—though it
is unfortunate that a judge should have any—do not
constitute such a bias, nor even the expression of such
opinions, for it does not follow that the evidence will
be disregarded”. And in this Court in Reg. v Australian Stevedoring Industry Board; Ex parte Melbourne
Stevedoring Co. Pty. Ltd., a majority was of the opinion that when bias arising from preconceptions is in
question, as distinguished from bias through interest,
there must be strong grounds for finding its existence.
A judge “must so have conducted himself that a high
probability arises of a bias inconsistent with the fair
performance of his duties, with the result that a substantial distrust of the result must exist in the minds of
reasonable persons”. In Re J.R.L.; Ex parte C.J.L., I
expressed the view that suspicion of bias may well be
ineradicable where the bias is thought to result from
preconceptions existing independently of the case.
That is so, but it is not to say that bias is inevitably
displayed merely because a judge holds preconceptions or reveals that he does.”
30 We also cite what was said in Re Finance Sector Union
of Australia; Ex parte Illaton Pty Ltd and Another 66
ALJR 583 at 584 per Deane, Toohey and Gaudron JJ,
where Their Honours said—
“In these circumstances, the need for caution which
this Court has consistently identified (see, eg, Re
JRL; Ex parte CJL (1986) 161 CLR 342 at 352; Re
Polites (1991) 173 CLR, at 86-87; R v Australian
Stevedoring Industry Board; Ex parte Melbourne
Stevedoring Co Pty Ltd (1953) 88 CLR 100 at 116)
in relation to applications for an order preventing a
member of a statutory tribunal from participating in
the discharge of the functions of that tribunal by reasons of apprehended bias is particular apposite when
such an application is directed against a member of
the Commission. It is that care must be taken to bear
in mind that the basis for disqualification by reason
of apprehended bias is that there are grounds upon
which a party or the public might entertain a reasonable apprehension that the particular member of the
Commission will not decide the case impartially or
without prejudice. The basis for disqualification is
not merely that the member’s past decisions, on questions of fact or law, might lead to a reasonable
expectation that she or he will decide the case adversely to one of the parties. Nor is it that she or he
has had previous contact or experience, as a member of the Commission, with the facts involved in
the particular matter, with the context in which the
particular matter arises, or with one or more of the
parties involved in the particular matter.”
31 The President, as part of the exercise of his jurisdiction
in an application for an order staying the operation of the
order, the subject of this appeal, is and was required to
decide whether there was a serious issue to be tried on
appeal. The Commission, in relation to applications to
stay the operation of orders and other proceedings, is
entrusted with functions which necessitate a continuing
role of adjudication involving sometimes the same persons
of the kind referred to above.
32 The President, if we might say so and it was properly
conceded, carried out his duty by deciding, inter alia,
whether there was a serious issue to be tried by observing
that “there was a very strong argument” available to the
applicant in those proceedings and the appellant in this
appeal. Interestingly, Anderson J in Re Sharkey and
Others; Ex parte the FPU 81 WAIG 2699 pointed to “a
strong case on appeal” as a requirement for the granting
of an order for a stay. It seems to us that a very strong
argument is a readily describable hallmark of a strong
case, within the meaning of that term, as expressed by
Anderson J.
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33 There was no finding and there was required to be no
finding as to whether the argument was successful. That
is a matter for appeal.
34 There was therefore no predetermination by the President
of any issue before the Full Bench, even if that were the
test of ostensible bias which, on the authorities above
(see, for instance, Re Finance Sector Union of Australia;
Ex parte Illaton Pty Ltd and Another (HC)(op cit)), it
was plainly not.
35 Even if the disqualification of the President from the Full
Bench might occur on the ground of ostensible bias, which
it cannot because of the doctrine of necessity, there could
be no ostensible bias in this case since the test is whether
grounds existed upon which a party or the public might
entertain a reasonable apprehension that the particular
member of the Commission will not decide the case
impartially or without prejudice; and there was no such
reasonable apprehension open to be found.
36 In particular, the findings made could not excite any
reasonable apprehension in a party or member of the
public, because there was no determination of any
question which might be decided upon appeal, and in
addition, the determination of a matter of appeal takes
place on detailed and sometimes very different arguments
from those put on an application for a stay and requires
different questions to be answered by the Full Bench than
those which the President is required to answer on an
application for a stay.
37 The basis for disqualification is not merely that the
Commission member’s past decisions as to questions of
fact or law might lead to a reasonable expectation that
she or he will decide the case adversely to one of the
parties. That was clearly and erroneously the basis of the
submission. Its weakness is demonstrated, inter alia, by
the fact that the question of law said to be before the Full
Bench was not decided by the President on the application
for a stay, nor was it required to be so determined. There
was no merit in the submission.
38 For those reasons, the application to the President that he
disqualify himself from the hearing and determination of
this appeal was dismissed as having no merit. The
President’s colleagues, insofar as it was necessary or
possible for them to do so, concurred in that decision.
THE APPEAL
39 We now turn to the merits of the appeal, which is based
on a short point; subject of course to the Full Bench being
of opinion that, in terms of s.49(2a) of the Act, the appeal
was of such importance that, in the public interest, the
appeal should lie.
40 S.80E(1) of the Act confers and conferred jurisdiction
on the Arbitrator in this case. S.80E(7) of the Act is a
section which deprives the Arbitrator of jurisdiction in
certain matters.
41 S.80E(7) of the Act expressly prescribes that an Arbitrator
does not have jurisdiction to enquire into or deal with or
refer to the Commission or the Full Bench any matter in
respect of which a procedure referred to in s.97(1)(a) of
the PSM Act is or may be prescribed under the Act.
42 S.97(1)(a) of the PSM Act empowers the Commissioner
for Public Sector Standards to make recommendation to
the Minister to make, amend or repeal regulations which,
broadly expressed, prescribe remedies described therein
or modes of appeal for persons seeking relief for a breach
of Public Sector Standards.
43 In s.3 of the PSM Act, a Public Sector Standard is defined
as “a public sector standard established under s.21(1)”.
44 The application at first instance related to a dispute about
whether Mr Brown had been treated by the appellant with
fairness and equity, because it was alleged that Mr Brown
had been “removed” from a position in which he had
acted for some time.
45 At the time when the application at first instance was
filed, namely 11 April 2001, a Public Sector Standard (as
defined) relating to temporary deployment (known as
“acting”) had been made under s.21(1)(a)(ii) of the PSM
Act. At the time when the application was filed,
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procedures for relief for the breach of the Public Sector
Standard had been prescribed in accordance with
s.97(1)(a) of the PSM Act, namely the Public Sector
Management (Review Procedures) Regulations 1995,
subsequently replaced by the Public Sector Management
(Examination and Review Procedures) Regulations 2001.
46 The Standard accepted as relevant was published on 2
June 1998 in the Government Gazette. The operative date
was also expressed to be 2 June 1998. The Standard was
published as one of a number of Standards and was
Standard 8 in Standards described as “Public Sector
Standards in Human Resource Management”. Standard
8 “Temporary Redeployment (Acting)” reads as follows
(see Government Gazette 2 June 1998, page 3018)—

47
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“8. TEMPORARY DEPLOYMENT (ACTING)
Outcome
Temporary deployment (acting) decisions are equitable and take into account the organisation’s
requirements and employee needs.
Compliance Requirements
8.1 Policies are documented, equitable, applied
consistently and accessible to all employees
in the organisation.
8.2 Period of temporary deployment (acting) is
defined.
8.3 Decisions take into account the organisation’s
requirements and employee needs.
8.4 A temporary deployment (acting) exceeding
6 months shall be publicised as widely as appropriate, take into account the organisation’s
needs and include an assessment of merit.
8.5 Decisions and processes embody the principles of natural justice.
8.6 Decisions are capable of review.
8.7 Appropriate confidentiality is observed.”
Those Standards contain no definition of “temporary
redeployment”.
The crux of the appellant’s case was that the Arbitrator
had no jurisdiction, because of the provisions of s.80E(7)
of the Act. By s.80E(7), an Arbitrator has no jurisdiction
to deal with any matter in respect of which a procedure
referred to in s.97(1)(a) of the PSM Act has or might be
prescribed. There is no doubt that a procedure had been
prescribed in relation to what is broadly termed “acting”.
The matter, the subject of the claim, was held by the
Arbitrator to be one whereby the CSA sought that the
Arbitrator enquire into and deal with a matter relating to
the fairness and equity of the respondent’s treatment of
Mr Brown. Further, the CSA, the Commissioner held,
did not seek that the Commission deal with a matter the
subject of a procedure referred to in s.97(1)(a) of the PSM
Act.
The question of jurisdiction turns on whether this was a
matter which was within the category of matter referred
to in s.97(1)(a) of the PSM Act. That is, was it a matter in
relation to which the Public Sector Standards
Commissioner might make or has made
recommendations? In part, that question is answered by
saying that there was a Public Sector Standard prescribed
and that, not only was a recommendation made, one infers,
but that regulations were made to enable persons to obtain
relief for breach of that Standard and other Standards.
The fundamental question was whether there had been a
breach of Public Sector Standard 8, the agreed relevant
Standard. There was no doubt and, indeed, it was
accepted, that Mr Brown had acted in the Level 3 position
as “BEAM”, and also that he had been temporarily
deployed in that position, that, in the meaning of the
Standard, for a period of about five years.
The temporary deployment ended because the substantive
position was abolished and a new position created, or
alternatively, it was transferred to another area where Mr
Brown was not to be or could not be employed.
The complaint was not really that the Standard was
breached. The CSA’s application made no complaint that
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Mr Brown was treated unfairly in relation to his temporary
deployment and the period of it. That was the case, as the
application revealed. Clause 5 of Schedule A to the
application at first instance and the relief sought bear that
out.
54 Clause 5 of Schedule A, to expressly demonstrate what
we are saying, reads as follows—
“On the basis of fairness and equity Mr Brown should
be retained in the position so to be entitled to the
same salary. This should be done so as to prevent
Mr Brown to undergo a pay cut that would provide
him with considerable financial hardship by having
considerable detrimental effect upon his existing
long-standing financial arrangements.”
(See page 5(AB).)
55 The complaint related to the unfairness caused by the
abolition or transfer or removal of the position,
temporarily occupied by Mr Brown in the absence of
the incumbent, and of Mr Brown being forced to revert
to Level 1 salary after five and a half years of receiving
a Level 2 and then a Level 3 salary. The cause of that
reversion had no relation to his temporary deployment,
but was caused by the abolition or removal or transfer
of the Level 3 position in which he was acting and, less
directly, by perhaps the creation of a new position.
56 Put simply, there was no complaint made of a breach of
the Public Sector Standard or any Public Sector Standard
and no review of or remedy sought in relation to any
such breach. The CSA simply complains that Mr Brown
occupied the position for five years on an acting basis. It
complained that Mr Brown was paid at a Level 3 salary
for that period. The position was then abolished. He was
reverted to a Level 1 position at a lower salary after five
years at a Level 3 salary, because the position was unfairly
abolished. As a result, the complaint was that there was a
detrimental effect on Mr Brown in salary reduction which
was unfair and inequitable. The complaint is that the
position, therefore, was unfairly abolished or removed,
or implicitly, the complaint is that the appellant unfairly
failed to “retain” the position for Mr Brown.
57 Thus, the allegation is that the position should have been
retained and Mr Brown should have been retained in that
position in order to avoid unfairness and inequity brought
about by the position’s abolition. Plainly, the complaint
was not that the temporary redeployment had ended. It
had not. What had occurred was that the position was
abolished or removed, which is a different matter from
ending any temporary redeployment.
58 Managing Director of the South Metropolitan College of
TAFE v CSA 80 WAIG 7 (FB) is a case which is
distinguishable because, in that matter, jurisdiction was
clearly excluded by the terms of s.80E(7) of the Act. This
was because the matter was one relating to a breach of a
Public Sector Standard and the remedies which might be
or had been, clearly identified, prescribed in relation to
any such breach.
59 There was no complaint, either express or implied, in the
application or on the facts, of any breach of or unfairness
perpetrated by the appellant in relation to any Standard
from 8.1 to 8.7 inclusive.
60 That this was so was borne out, as we have observed, by
paragraph 5 of Schedule A of the application and that
part of the CSA’s case, which was that Mr Brown should
be retained in the same position so as to maintain his
entitlement to the salary payable in relation to that
position. In other words, no order was sought requiring
that his temporary redeployment continue or alleging that
he had been unfairly terminated, nor could such relief be
sought.
61 It follows, too, that, if there were no breach of the
Standards alleged, the Grievance Procedures prescribed
in Standard 9 were not invokable. Standard 8 is one which
plainly relates, on a fair reading, and is confined to
temporary redeployment and not to the abolition of an
existing office, its extinction or removal. It was not
submitted that any other Standard was applicable.
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62 Put another way, the application was clearly based on a
complaint that Mr Brown was permitted by the appellant
to develop an expectation that he would continue to be
paid at a higher rate than his substantive rate in his
substantive position, because this state of affairs had
existed and continued for five and a half years. The
complaint was that the sudden cessation of his receipt of
the higher rate of pay applicable to the abolished position,
brought about by the abolition of the position in which
he acted as a Level 3, was unfair, inequitable and/or
unreasonable and caused Mr Brown hardship. This was
not a complaint that there had been a breach of the relevant
Standard relating to temporary redeployment (or acting)
or to any Public Sector Standard.
63 This was not a matter within the terms of the prohibition
contained in s.80E(7) of the Act. This was a matter within
the Arbitrator’s jurisdiction. The Arbitrator was correct
to so find. The appeal is not made out.
64 This was, and it was not contended otherwise, an appeal
against a finding involving a matter which was of such
importance that, in the public interest, the appeal should
lie. It involved a consideration, not covered by Managing
Director of the South Metropolitan College of TAFE v
CSA (FB)(op cit), of the Arbitrator’s jurisdiction.
65 For those reasons, the appeal should be dismissed. We
would dismiss it.
COMMISSIONER J F GREGOR:
66 I have the benefit of reading the Decision of His Honour
the President in draft, I agree with the conclusions his
has reached and I add the following comments.
67 The central issue here is whether the matter which was
before the Arbitrator was caught by the prohibition
contained in s.80E(7) of the Act. In Managing Director
of South West Metropolitan College of TAFE—v- CSA
(FB) (op cit.) I dealt with the effect of this prohibition.
68 At page 12 of the report I made the following comments—
“The Public Service Arbitrator’s jurisdiction is derived from s.80E of the Industrial Relations Act, 1979
(the Act). By s.80E(1) the Public Service Arbitrator
has “exclusive jurisdiction to inquire in and deal
with any industrial matter relating to a Government
Officer, or group of Government Officers”. However,
s.80E(7) limits jurisdiction conferred by s.80E. Section 80E(7)) states that an Arbitrator does not have
the jurisdiction to inquire into or deal with, or refer
to the Commission in Court Session or Full Bench,
any matter in respect of which a procedure referred
to in s.97(1)(a) of the Public Sector Management
Act, 1994 (PSMA) is, or may be prescribed under
the Act. Additionally 23(2)(a) of the Act, limits the
jurisdiction by stating “Notwithstanding subsections
(1) and (2), the Commission does not have jurisdiction to enquire into or deal with any matter in respect
to which a procedure referred to in s.97(1)(a) of the
Public Sector Management Act is, or may be, prescribed under that Act.
The Commission is therefore directed by the Act to
section 97(1)(a) of the PSMA which vests in the
Commissioner of Public Sector Standards the following functions—
“The functions of the Commissioner under this part
are—
to make recommendations to the Minister on
the making, amendment or repeal of regulations prescribing procedures, whether by way
of appeal, review, conciliation, arbitration,
mediation or otherwise, for employees or other
persons to obtain relief in respect of breaching of public sector standards”
In the second decision, the Arbitrator found
that s.80E of the Act means that the Commission’s jurisdiction to inquire into or deal with
any breach of Public Sector Standards, in this
case a transfer, is removed. However, that does
not interfere with the Commission’s ability to
inquire into or deal with a transfer and associated issues which do not involve a breach of
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the Public Sector Standard because PSMA
s.97(1)(a) details procedures to obtain relief
for breach of Public Sector Standards. That
is, the Commission at first instance, had jurisdiction as long as the matters did not fall
within the relevant Public Sector Standard.”
69 The complaint at the centre of this case is the cessation
of receipt of a higher rate of pay which had been attached
to a position that had been abolished and whether the
sudden abolition of that position which caused the
employee involved a diminution pay was unfair, equitable
and/or reasonable and caused him hardship.
70 They are not matters which fall within the issues discussed
by both myself and with respect His Honour the President
in Managing Director of South West Metropolitan College
of TAFE—v- CSA op cit. The matter was clearly within
the Arbitrator’s jurisdiction. She was correct to so find.
71 The Appellant in this matter raised an issue of ostensible
bias because I as I understand it, His Honour the President,
pointed out on a stay proceeding that for the matter to be
determined there was “a very strong argument”.
72 In my opinion the application is misconceived. His
Honour merely carried out his duty in dealing with the
stay order. He made no finding as to whether on appeal
the argument would be successful or not. There is little
more I need say other to than observe that if it were
necessary for me as a member of this Full Bench to
express an opinion about the application for
disqualification, I would reject it. I therefore concur with
the decision made by His Honour the President on the
day concerning the application.
73 I would dismiss the appeal.
THE PRESIDENT—
74 For those reasons, the appeal is dismissed.
Order accordingly
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Decision
Appearances
Appellant
Respondent

Appeal dismissed.
Mr R Bathurst (of Counsel), by leave
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Order.
This matter having come on for hearing before the Full
Bench on the 12th day of October 2001, and having heard Mr
R Bathurst (of Counsel), by leave, on behalf of appellant and
Ms M M In de Braekt and with her Mr M Amati, on behalf of
the respondent, and the Full Bench having reserved its decision on the matter, and reasons for decision being delivered
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on the 9th day of November 2001, wherein it was found that
the appeal should be dismissed, it is this day, the 9th day of
November 2001, ordered as follows—
(1) THAT the application made by and on behalf of the
respondent that the President disqualify himself from
the hearing and determination of appeal on the
grounds of bias be and is hereby dismissed.
(2) THAT appeal No. FBA 51 of 2001 be and is hereby
dismissed.
By the Full Bench,
(Sgd.) P.J. SHARKEY,
[L.S.]
President.
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Reasons for Decision.
THE PRESIDENT—
INTRODUCTION
1 These are the unanimous reasons for decision of the Full
Bench.
2 These are two appeals by BHP Iron Ore Pty Ltd
(hereinafter referred to as “BHP”), an employer, and by
the Construction, Mining, Energy, Timberyards, Sawmills
and Woodworkers Union of Australia—Western
Australian Branch (hereinafter referred to as “the
CMETSWU”), an organisation of employees registered
under the Industrial Relations Act 1979 (as amended)
(hereinafter referred to as “the Act”).
3

GROUNDS OF APPEAL—FBA 34 OF 2001
The first appeal, FBA No 34 of 2001, is an appeal by
BHP against the whole of the combined decision of the
Commission, constituted by a single Commissioner, given
on 28 May 2001, in matters No 1393 of 2000 and No
747 of 2001. The grounds of that appeal are as follows
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(see pages 2-3 of the appeal book (hereinafter referred to
as “AB”))—
“1. The Commission erred in law and fact in determining that Robinson was harshly, oppressively
and unfairly dismissed, and in particular—
(a) erred in law in interpreting the meaning and
purpose of the Appellant’s Non-Harassment Policy as requiring a person the target
of the harassment to have received and been
affected by the conduct complained of;
(b) erred in law, and fact, in determining that
Robinson’s conduct (namely placing offensive comments on the affidavit of Anthony
Holland) (“the comments”) was not conduct in breach of the Non-Harassment
Policy;
(c) erred in law, in that it failed to take account
of a relevant consideration, namely evidence (including Robinson’s admission)
that the comments were in breach of the
policy;
(d) erred in law, and fact, in determining that
the only comments capable of supporting
a conclusion of harassment were those referring to “scab”;
(e) further, and in the alternative to (d) above,
erred in law in that it failed to take account
of a relevant consideration in determining
whether there was harassment, namely
comments other than those referring to
“scab”;
(f) erred in law, and fact, in failing to find that
the comments made by Robinson warranted dismissal;
(g) erred in law in finding that the Appellant
was not able to rely upon Robinson’s admission, subsequent to his dismissal, that
he lied about the affidavit during the Appellant’s disciplinary inquiry;
(h) erred in law in finding that the Appellant
had waived any reference to or reliance
upon Robinson’s failure to be “frank” in
relation to the affidavit;
(i) erred in law, and fact, in finding that
Robinson’s denials (“Robinson’s denials”)
of authorship of the comments on the affidavit were not connected with his duties
as a locomotive driver;
(j) further, and in the alternative to (i) above,
erred in law, and fact, in failing to find that
Robinson’s denials were connected with
his duties as a locomotive driver;
(k) further, and in the alternative to (i) and (j)
above, erred in law in that it applied the
wrong test to Robinson’s denial, in that it
should have tested Robinson’s denials
against, or alternatively taken into account
as a relevant consideration, his duties and
obligations as an employee, namely—
(i) his duty of good faith and fidelity;
(ii) the implied obligation of mutual trust
and confidence; and
(iii) his duty to answer truthfully and honestly lawful questions appertaining to
his employment.
(l) erred in law, and fact, in failing to find that
Robinson’s conduct—
(i) in placing offensive comments on the
affidavit; and
(ii) in lying to the disciplinary inquiry
about the affidavit,
was, either collectively or individually,
misconduct which warranted dismissal.
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2. The Commission erred in law, and fact, in finding that reinstatement was practicable, in
circumstances where—
(a) Robinson was in breach of the duties referred to in 1(k) above;
(b) Zanders’ evidence of breakdown in the
working relationship with Robinson was
not challenged in cross-examination, and
as a consequence the Commission failed
to give any, or any sufficient, weight to that
evidence; and
(c) there was no legal, evidential or factual
basis on which the Commission could reject Zanders’ evidence, and the
Commission further erred in law in that it
provided no reasons for rejecting Zanders’
evidence.
3. Relief Sought
An order from the Full Bench that the appeal be
upheld; and
(a) the order made at first instance in the Applications be quashed; or
(b) alternately, the order made at first instance
in the Applications be suspended and the
matter be remitted to the Commission to
be heard and determined according to law.”

4

5
6

7

8

GROUNDS OF APPEAL—FBA 35 OF 2001
The second appeal, FBA No 35 of 2001, is an appeal by
the CMETSWU against the second paragraph of the
decision of the Commission, constituted by a single
Commissioner, being the decision referred to below, and
the grounds of that appeal are as follows (see page 5
(AB))—
“1. Having correctly held that BHP had waived any
reliance on Robinson’s misleading conduct as a
basis justifying dismissal or any sanction, the
Commission erred in then holding that a penalty;
viz, final warning letter, should be applied for
that conduct. BHP having waived reliance on the
conduct it is not for the Commission to impose a
sanction for it.
2. The Commission lacked jurisdiction to make order 3 in that it is not ancillary or incidental to the
order for reinstatement.
Relief sought—
An order quashing order 3 of the order appealed
from.”
No submissions were made in answer to this appeal.
DECISION APPEALED AGAINST
The decision appealed against is contained in an order
made 28 May 2001, which, formal parts omitted, reads
as follows (see pages 10-11 (AB))—
“1. DECLARES that Mr Ray Robinson was harshly,
oppressively and unfairly dismissed from his
employment as a locomotive driver at Nelson
Point by the respondent on or about 5 September
2000.
2. ORDERS that the respondent within 21 days of
the date hereof shall reinstate Mr Ray Robinson
in its employment as a locomotive driver at Nelson Point.
3. ORDERS that a written warning be placed on
Mr Robinson’s personal file in the following
terms “that any further conduct by you misleading the Company will result in termination of your
employment”.”
The reasons for decision (see pages 12-26 (AB)) relate
to the order, which in turn relates to the two applications
identified above, No 1393 of 2000 and No 747 of 2001.
BACKGROUND
Application No 1393 of 2000, which appears at pages 67 (AB), is an application by the CMETSWU, made on 6
September 2001, for an order that BHP reinstate one Mr
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Ray Robinson in the employment from which BHP
dismissed him on 5 September 2000, and seeks that he
be paid compensation for any loss suffered by him as a
consequence of the dismissal. The amended schedule to
the application, which appears at page 7 (AB), reads as
follows—
“The applicant’s member Ray Robinson was terminated by the respondent on 5 September 2000 for
allegedly authoring a number of offensive comments
on the a (sic) copy of the affidavit of Anthony Holland. Robinson admits the allegation which is true
but, in breach of the requirements of fairness, was
denied a copy of the report of the respondent’s handwriting expert. Further, the penalty of dismissal for
the conduct in question was unreasonable and disproportionate to the conduct and failed to have regard
to Robinson’s prior work record and performance.”
The application was opposed on the following grounds
(see page 9 (AB))—
“1 The Respondent denies the allegation that there
was no reasonable basis upon which it could conclude that Mr Robinson was the author of
offensive and unacceptable comments on a draft
affidavit of an employee to be filed in a matter
being heard in the Federal Court of Australia.
2 The Respondent had received independent expert
advice from a forensic scientist that the author of
the offensive and unacceptable material was Mr
Robinson.
3 The Respondent denies that Mr Robinson was
denied access to the expert’s report and says that
he was shown the report during the investigation.
4 The Respondent opposes the application.”
It is a well known industrial fact that BHP conducts iron
ore mining and iron ore shipping operations (linked by a
railway) at Mount Newman and Port Hedland in the
Pilbara region of this State. The CMETSWU, which is
an organisation, as that is defined in s.7 of the Act, of
employees, represents a number of members employed
by BHP, including locomotive engine drivers, such as
the hereinafter mentioned Mr Robinson.
Mr Raymond John Robinson, the person at the centre of
the proceedings at first instance, was employed as an
engine driver to drive locomotives for BHP at its
operations in the Pilbara. He had been so employed since
1996. Before he was so employed, he worked for the
Victorian Railways (now VICRAIL) for 24 years. Mr
Robinson was a member of and was represented in these
proceedings by the CMETSWU.
By letter dated 5 September 2000, he was dismissed by
BHP with payment in lieu of notice for breaching BHP’s
policy in relation to harassment known as the BHP Iron
Ore Non-Harassment Policy (hereinafter referred to as
“the Policy”).
It was BHP’s allegation that Mr Robinson acted in breach
of the Policy because he wrote offensive or derogatory
comments on the draft of an affidavit of another employee
of BHP when that affidavit was being prepared for use in
proceedings in the Federal Court of Australia.
As the Commissioner observed, the application brought
on behalf of Mr Robinson, pursuant to the Act, alleged
that his dismissal was harsh, oppressive and unfair and
sought an order that he be reinstated in his employment
with BHP.
In the application initially, as the Commissioner also
observed, the CMETSWU also sought compensation for
loss suffered by Mr Robinson as a consequence of his
dismissal, that loss being what he claimed as lost wages
and other amounts for the period between the date of
dismissal and the date of any order for reinstatement. The
Commissioner observed that that relief was not now
within the power of the Commission to order because of
the decision of the Industrial Appeal Court in City of
Geraldton v Cooling (2000) 80 WAIG 5341.
The facts, as stated by the Commission at first instance,
were said not to be, for the most part, in dispute. It was

81 W.A.I.G.

17
18

19

20

21

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

common ground that the incident at the heart of these
proceedings happened against the background of an
attempt by BHP to introduce workplace agreements in
lieu of award and award-based enterprise bargaining
agreement coverage into a number of sites in the Pilbara.
This, it seems to be common ground, generated ill feeling
between those employees who accepted workplace
agreements and those who did not. Indeed, there was a
very heated and drawn-out dispute about the matter
between BHP and a number of unions. At the material
time, there were proceedings in the Federal Court on foot
between BHP and the CMETSWU which were connected
to the dispute.
Mr Robinson did not wish to enter into a workplace
agreement and, in September 2000, disapproved on those
who did.
In the early hours of one morning, on a day not determined
on the evidence, after coming off shift, Mr Robinson was
in the crib room at BHP’s locomotive yard, at Nelson
Point, where there was what was described as a “pile of
affidavits” on the table. There were other employees
present at the time. Some of the employees who were
present were very upset by what they read in the draft
affidavits, one being the draft unsworn affidavit of another
employee of BHP, Mr Anthony Holland, another
locomotive driver, who had apparently recently entered
into a workplace agreement with BHP. The affidavit was
drafted to be used in the proceedings referred to above
which were listed for hearing in the Federal Court. Mr
Robinson also read the draft affidavit. He had known Mr
Holland for some years. Mr Holland had been also,
significantly, at least until in or about November 1999,
the convenor for the CMETSWU for employees engaged
in the rail operations at Nelson Point. In that capacity,
Mr Holland had provided assistance to employees in
relation to union matters.
Mr Robinson, having read the contents of the draft
affidavit, became very upset. He was particularly upset
because of what Mr Holland was saying about the
workplace, and, specifically, the CMETSWU, of which
Mr Holland was a former official and member. As a result
and in what might be described as a state of anger, Mr
Robinson wrote some words on the document after
various paragraphs in the affidavit. Those words included
the following: “Scabville”; “as scab c…”; “seeing as I
had no mates”; “to create employment for my fellow
Australians”; “not a mate as I have none”; “not a mate”.
Having written these words on the draft affidavit, Mr
Robinson then received a radio call to attend a job and he
left the crib room, leaving the draft affidavit there, where
he had found it. He said that he did not know what
happened to the document after this. He also said that the
atmosphere in the crib room when other employees were
reading the affidavit was hostile.
After that, he was contacted by the local convenor for the
CMETSWU, Mr Ian Burtenshaw, to advise that he would
be required to attend an inquiry. Mr Burtenshaw was
unable to tell him what the inquiry was about, but he said
that he thought it might be of concern. It was in issue
whether or not Mr Robinson did have prior knowledge
of what the subject matter of the inquiry was, but he also
said in evidence that when he became aware of the inquiry
the draft affidavit and his writing on it did cross his mind.
On 4 September 2000, a disciplinary inquiry was
convened which continued on 5 September 2000. In
attendance were Mr Robinson, a union representative,
Mr Bill Young, and representatives of BHP, including Mr
Allan Richard Oscar Zanders, a supervisor of railway
operations with BHP and responsible for rail crews, and
Ms Sue Kelly. Notes of the inquiry, which took place
ultimately on both 4 and 5 September 2000, were tendered
as exhibit A1 (see pages 291-299(AB)), and the contents
of those notes were not disputed by Mr Robinson. The
heading of the notes dated 4 September 2000 referred to
the following—
“THIS IS A DISCIPLINARY INQUIRY CONVENED
UNDER THE
INDUSTRIAL
RELATIONS AGREEMENT INTO THE WRITING
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AND DISTRIBUTION OF OFFENSIVE MATERIAL ON SITE. AS A RESULT OF THIS INQUIRY
YOU MAY BE SUBJECT TO DISCIPLINARY
ACTION UP TO AND INCLUDING DISMISSAL”.
(See page 291 (AB).)
This was reinforced by a question by Mr Zanders “Do
you understand that a breach of this policy may lead to
serious disciplinary action?” To that, Mr Robinson replied
“Yes”.
At the inquiry, Mr Zanders put a number of matters to
Mr Robinson. Mr Robinson confirmed that he was aware
of the non-harassment policy, which appears at page 318
(AB), and which reads as follows—
“BHP IRON ORE NON HARASSMENT
POLICY
BHPIO is opposed to all forms of work related harassment including that related to sex, race,
membership or non-membership of trade unions and
acceptance or non-acceptance of workplace agreements.
Harassment takes many forms but is usually constituted by unwelcome acts or remarks which make
the workplace unpleasant or humiliating for the targeted person.
Such harassment may comprise of—
· verbal abuse, including derogatory words;
· offensive graffiti;
· intimidating behaviour towards another employee or members of that employee’s family;
and
· direct threats
Any employee who believes that they are being subject to harassment, and any employee who observes
behaviour which may amount to harassment, should
immediately report it to their supervisor or manager.
Work related harassment, including threats and intimidation, is unacceptable to BHPIO and any
employees found to have engaged in such behaviour will be subject to disciplinary action up to and
including summary dismissal.
Management will ensure that all complaints are
treated confidentially, seriously and sympathetically
and that appropriate action is taken whenever harassment occurs.
Note that pursuant to the Workplace Agreements Act
1993 (WA) (“the WPA”) a person must not by threats
or intimidation persuade, or attempt to persuade,
another person to not enter into (or enter into)
workplace agreements.
Further, Section 68(2) of the WPA relevantly provides that a person must not intimidate an employee
or threaten, injury or harm to a person or property
of an employer because the employee is (or is not) a
party to a workplace agreement.
Original signed by G P Hunt
GP HUNT
President
December 1999”
He also said that he understood it.
Mr Robinson was then shown a copy of the draft affidavit
and asked whether he had seen it before and whether he
had anything to do with the writing on it. He denied
authorship of the notations on the affidavit, and BHP then
presented to him a copy of a forensic handwriting expert’s
report which indicated that Mr Robinson was the author
of the notations. Despite this, Mr Robinson maintained
his denial.
Mr Robinson said in evidence that the process of the
inquiry intimidated him, and, in particular, so did the
comments and the manner of Mr Zanders. He described
himself as being in a state of panic and said that, in that
state, he adhered to his denial of authorship of the notes
on the draft affidavit, believing that whichever way he
responded he was going to be dismissed. He was
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questioned about the distribution of a number of types of
material and he denied distributing any material around
the site, including the affidavit.
Mr Zanders told Mr Robinson that the writing of this
kind of material was unacceptable, would not be tolerated,
and was in clear breach of the Policy. At the conclusion
of the meeting that morning at approximately 10.30 am,
Mr Robinson was stood down pursuant to the procedures
contained in the Industrial Relations Agreement. The
meeting was to be reconvened the following day with the
attendance of Mr Burtenshaw.
The disciplinary inquiry reconvened the next day on 5
September 2000, and BHP reiterated that Mr Robinson
might be dismissed. Mr Zanders invited Mr Robinson to
add anything further in relation to the affidavit. Mr
Robinson maintained his denial of authorship. He said
again in evidence that he did this because having denied
it the day before he was committed to this course. The
meeting then adjourned for BHP’s representatives to
consider their position.
On resumption of the meeting on 5 September 2000, BHP
gave Mr Robinson a letter dismissing him, which, formal
parts omitted, was in the following terms (exhibit A3)
(see page 302(AB))—
“I refer to the investigation conducted into breaches
of the Company’s Non-Harassment Policy and our
meetings of Monday 4 and Tuesday 5 September
2000.
At those meetings you were asked if you were involved in the distribution of “scab” stickers, other
offensive material and/or marking the affidavit of
Anthony Holland with offensive comments.
You denied any involvement in those matters.
It was put to you that the Company has the opinion
of a handwriting expert identifying you as the author of a number of the offensive comments marked
on the affidavit of Anthony Holland which clearly
breach the Company’s Non-Harassment Policy.
Notwithstanding the opinion of the handwriting expert you have maintained your denial of involvement
in that matter.
Based upon the expert’s opinion the Company is of
the view that you have breached the Company’s NonHarassment Policy in placing offensive comments
on the affidavit of Anthony Holland.
In the circumstances and having considered all matters raised by you the Company considers that you
are unsuitable for further employment and that your
employment is terminated with a payment in lieu of
notice in accordance with clause 5(4) of the Award.”
That day Mr Robinson left the site, being escorted off
site by Mr Zanders.
Mr Holland, the person who was to swear the affidavit,
gave evidence. He said that he did not at the time see Mr
Robinson’s notations on it, and, indeed, had never seen
them as at the time of hearing. When he became aware
through a supervisor that Mr Robinson had been
dismissed he could not understand why. He was also very
upset that his name was referred to in exhibit A3 (page
302(AB)), the notice of dismissal, because this suggested
in some way that he was linked with Mr Robinson’s
dismissal. He expressed concerns about this to
representatives of BHP. He said that he was also upset by
the fact of the distribution of the affidavit on site which
made him “sick in the guts”, as he put it. He did not know
how the affidavit came to be on site. He gave evidence
that he gave it to one of BHP’s managers, and within
about 48 hours of that it appeared on site. Another
employee and engine driver, Mr Colin John Gibbons, said
that, in discussions with Mr Holland, Mr Holland
expressed the view that he could not care less what other
employees said or wrote about him. (Mr Zanders gave
evidence too.)
These were the facts as the Commissioner found them
and which were essentially not in dispute before the Full
Bench. He then went on to make a number of findings.
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FINDINGS AT FIRST INSTANCE
32 The clear purpose of the BHP Iron Ore Non-Harassment
Policy is to prevent employees of BHP from engaging in
any conduct that may have the effect of harassing another
employee.
33 When read as a whole, for there to be harassment, there
needs to be some form of communication and/or conduct
engaged in by an employee, which conduct and/or
communication is directed at another person, (referred to
in the Policy as the “targeted person”) and that other
person, in some way, shape or form, must be in receipt of
it. It is a necessary ingredient of harassment, for the
purposes of the Policy, that the “harassee” be harassed.
That is, the subject or “target” must receive it and be
affected by it in some way.
34 The Commissioner observed that “harass” is defined in
the Shorter Oxford English Dictionary as follows—
“1. To wear out, or exhaust with fatigue, care, trouble etc. 2. To harry, lay waste 3. To trouble or vex by
repeated attacks. 4. To worry, distress with annoying labour, care, importunity, misfortune, etc.”
35 Thus, for a person to be “harassed” under the Policy, the
person must, as a necessary ingredient, know of the
alleged harassing conduct or communication. The
evidence was that Mr Holland was never aware of the
words written by Mr Robinson at any material time prior
to Mr Robinson’s dismissal, and, indeed, on the evidence,
Mr Holland had never seen the notations placed on the
affidavit.
36 What Mr Robinson did, as a matter of fact, was that in
the early hours of the morning on a particular day, he
made handwritten notations on the draft affidavit which
was lying on the table in the crib room at BHP’s
locomotive yard.
37 There was no evidence, and the Commissioner found,
that Mr Robinson was associated with the distribution of
that material around the site such that Mr Holland had
the content of such material communicated to him.
38 There was no evidence that the “target” of the harassment,
Mr Holland, ever knew of the notations on the affidavit
and he could certainly not have been affected by them.
On the evidence, it was open to infer that he would not
be so affected in any event.
39 The complaint against Mr Robinson, namely that of
“placing offensive comments on the affidavit of Anthony
Holland” was not of itself, conduct in breach of the Policy,
as was asserted by BHP in the letter of dismissal (exhibit
A3 (page 302(AB)).
40 BHP proceeded upon a misconception of what was
harassment, in breach of the Policy, in dismissing Mr
Robinson. The Policy did not in terms prohibit the writing
of comments on documents simpliciter, but prohibited
conduct that constituted harassment. Mr Robinson was
therefore dismissed for conduct that did not breach the
Policy.
41 Alternatively, the Commissioner found that if he was
incorrect in characterising Mr Robinson’s conduct as not
being a breach of the Policy, his conduct, having regard
to all of the circumstances, did not warrant his dismissal.
The only notations on the affidavit which could, in the
Commissioner’s opinion, support the conclusion of
harassment were those referring to “scab” on the
document, the rest of the notations being relatively
innocuous.
42 The Commissioner had considered the use of this
language in at least two cases, they being AFMEPKIU v
BHP Iron Ore Pty Ltd (unreported 2001 WAIRC 02371)
and CEPU v BHP Iron Ore Pty Ltd (2000) 81 WAIG
327.
43 Having regard to the facts arising in those cases, and the
conclusions of the Commissioner in relation to them, he
did not consider that the facts of this case could be seen
as warranting the dismissal of Mr Robinson. They might
well warrant another form of discipline, falling short of
the ultimate sanction of the employer to terminate Mr
Robinson’s employment.
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44 Further, the Commissioner found BHP could not now
rely upon the fact that Mr Robinson admitted having lied
to BHP during the inquiry about what he had written on
the affidavit to justify the dismissal. BHP did not accept
Mr Robinson’s denial of his authorship of the comments
on the affidavit, in particular, having regard to the expert
handwriting report. BHP, in fact, considered that Mr
Robinson lied in relation to this matter and did not dismiss
Mr Robinson for telling lies but because of the breach of
the Policy. This was the reason and the only reason for
dismissal. BHP must be taken then to have waived any
reference to or reliance upon Mr Robinson not being frank
with it in relation to the affidavit.
45 The Commissioner found that BHP knew about Mr
Robinson’s deceit when they dismissed him and indeed
did act upon it, albeit not for that stated reason. Thus,
BHP could not now, ex post facto, resurrect as justification
for its decision, a fact which was in existence and upon
which it relied at the time of the dismissal.
46 In any event, the Commissioner found that he would not
regard the conduct of Mr Robinson, taken in its entire
context, as of itself, being sufficient to justify dismissal.
47 The Commissioner observed that it was trite law to
observe that it is not in all cases that an isolated act of
misconduct will, of itself, justify dismissal and cited the
dicta of Kirby J in paragraph 51 of Concut Pty Ltd v
Worrell (2000) 75 ALJR 312.
48 The Commissioner found that, on the evidence, Mr
Robinson’s denials of his authorship of the comments on
the affidavit, although wrong and a gross error of
judgement, arose initially out of a concern to save his
employment in a setting in which he felt under threat.
The subject matter of the deceit did not go to, in any
respect, his duties and responsibilities in relation to the
position for which he was employed by BHP (see FEDFU
v Mt Newman Mining Company Pty Ltd (1980) 60 WAIG
1333).
49 Mr Robinson denied, albeit wrongly, that he was the
author of notations on the affidavit, which related to the
subject matter of an ongoing and highly emotive industrial
dispute between BHP and various unions representing
the workforce, the Commissioner found. It was common
ground that, but for Mr Robinson’s conduct in relation to
the inquiry, he had a “clean” employment record with
BHP.
50 Taking into account all of these matters, the Commissioner
found that BHP would not be justified in any event, in
dismissing Mr Robinson in these circumstances. The
Commissioner noted, however, that the situation might
well be different, for example, in a case where the
employee lied to obtain a benefit to which he was not
entitled and where he also had a poor employment record,
including a final warning (see State of South Australia v
Bahal Singh-Gill (1994) 61 SAIR 77).
51 The Commissioner accordingly found that the dismissal
was harsh, oppressive and unfair. The Commissioner
found that it would not be impracticable to restore the
relationship between Mr Robinson and BHP because he
had a good employment record and there was no other
evidence or submissions to the contrary. He did not accept
the evidence of Mr Zanders that there had been a total
breakdown in the relationship. He therefore ordered
reinstatement.
Application for an order to pay compensation upon BHP
agreeing to pay compensation instead of reinstating or
re-employing Mr Robinson pursuant to s.23A(1a)(b) of
the Act
52 The Commissioner did not allow BHP leave to re-open
its case in the matter (see AWU v Cockburn Cement Ltd
(1999) 79 WAIG 1227). Further, the Commissioner was
not persuaded that he should adopt a different view from
that expressed in AFMEPKIU (2001 WAIRC 02581).
Accordingly, he adhered to his view that BHP should
reinstate Mr Robinson. Notwithstanding that, he was of
the view that as a matter of equity and good conscience,
Mr Robinson should receive an appropriate penalty for
his behaviour and ordered that a written warning be placed
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on his personal file to the effect that any further conduct
of that kind will lead to the termination of his employment.
That part of the decision was not appealed against by
BHP.
ISSUES AND CONCLUSIONS
53 The decision in this matter was a discretionary decision,
as that term is defined in Norbis v Norbis (1986) 161
CLR 513 and Coal and Allied Operations Pty Ltd v AIRC
(2000) 74 ALJR 1348 (HC). Accordingly, the Full Bench
has no warrant to interfere with the exercise of discretion
by the Commission at first instance, nor can it, in
particular, substitute its exercise of discretion for that of
the Commission at first instance, unless the appellant
establishes that the exercise of the Commission’s
discretion miscarried, and does so in accordance with the
principles laid down in House v The King [1936] 55 CLR
499 (see also Gromark Packaging v FMWU 73 WAIG
220 (IAC)).
Policies
54 Something should, we think, be said about policies in
the industrial context. Some policies purport to be
unilateral and without the agreement of the employee
established as terms of a contract of employment which,
of course, axiomatically, cannot occur (see AWI
Administration Services Pty Ltd v Birnie (unreported)
delivered 26 October 2001 (2001 WAIRC 04015)(FB)).
55 Other policies are usually written and sometimes
systematised directions given by employers to employees
by way of publication to them generally and not
individually as to how they are to conduct themselves in
the workplace, for example in safety matters, or as here
in their behaviour to fellow employees. There can be no
exhaustive list of the subjects. Like all orders or directions
from an employer to an employee, they must be lawful
and reasonable (see Darling Island Stevedoring v Long
(1957) 97 CLR 36).
56 The issues in this matter were clear.
57 In this case, the issue was whether Mr Robinson had acted
in breach of the non-harassment policy. The question of
the interpretation of the policy document arose. The policy
document, it was not in dispute, bound the employees of
BHP in their employment.
58 Mr Power, on behalf of BHP, submitted that the Policy
should be read, if we can paraphrase what he submitted,
for what it sets out to do. In other words, mainly
purposively, its meaning not being confined to its words.
59 However, the policy document, whilst it should be
interpreted liberally as an industrial document, should
be interpreted like any other document or instrument in
order to ascertain its meaning (for a similar approach to
awards see Norwest Beef Industry Ltd and Derby Meat
Processing Co Ltd v AMIEU 64 WAIG 2124 (IAC)). It
is, however, quite clearly not a document drafted by skilled
lawyers. It is a document drafted by lesser skilled
draftspersons. It is drafted by or on behalf of an employer
to be read, understood, used and applied on a daily basis
in the workplace. It is trite to observe that one can only
understand what the Policy says and directs by reading
it.
60 What, on a fair reading, it sets out to prevent is harassment
of any form in the workplace. It advises that harassment,
where it is found to have occurred, will be subject to
disciplinary action up to and including summary
dismissal. That is a clear warning of the gravity of the
direction contained in the Policy, and what will occur
where non-compliance or breach occurs.
61 In general terms, the Policy states what harassment is. It
does so for the purposes of the employer’s workplaces. It
identifies conduct which is forbidden. Harassment does
not receive a finite definition. It is recognised that
harassment takes many forms, but some specific forms
of harassment are identified.
62 Significantly and correctly, the Policy notes that
“harassment is usually constituted by unwelcome acts or
remarks which make the workplace unpleasant or
humiliating for the targeted person”. Such harassment, it
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is correctly said, may comprise of verbal abuse, including
derogatory words, offensive graffiti or intimidating
behaviour to another employee or members of that
employee’s family. Of course, as is expressed, it very
definitely includes direct threats. The Policy draws
attention also to provisions of the Workplace Agreements
Act 1993 (WA) and penalties which apply in relation to
certain intimidating or other behaviour, as prescribed by
that Act.
Was there Harassment?
63 The question in this case was whether Mr Holland was
harassed. We have already referred to the definition of
the word “harass” (which is pronounced with the stress
on the first syllable) in the Commissioner’s reasons for
decision. In this case, the act complained of was one
isolated act. It certainly occurred in serious circumstances
where derogatory, insulting and coarse words were written
by Mr Robinson on a draft of a document to be used in
the Federal Court.
64 However, their inscription on the draft affidavit was not a
matter germane to the harassment. The comments were
derogatory of and, indeed, abusive by Mr Robinson. They
were written in the heat of the moment and in anger
because Mr Robinson quite clearly regarded Mr Holland
as betraying his work colleagues and union members.
Mr Robinson left the document in the crib room. He knew,
or ought to have known, that it would be read. It was
open to find that he did. He was, as he admitted, aware of
the non-harassment policy.
65 The uncontroverted evidence of Mr Holland, and it was
open to be so found, was that this was not communicated
to him.
66 We do not agree that, because a person is unaware that
verbal abuse has occurred until later, the act is not one of
harassment. However, this was not the situation where
the derogatory remarks would be, by nature of the
document on which they were written, widely published
or capable of being widely published.
67 It was open to find, for those reasons, and the
Commissioner should have found, that Mr Robinson, in
an angry mood, in the presence of others who were angry
for the same reason, wrote derogatory comments on a
document which he knew Mr Holland would see and read.
There is no doubt that he wanted to convey his anger and
contempt. The main derogatory comment was “scab c...”.
We do not think that the mere reference to scab alone
was necessarily derogatory. The mere use of the word
“scab”, particularly if it is merely abusive and not used in
a harassing manner, may not be contrary to the Policy.
68 However, the victim or alleged targeted person (called
on behalf of the CMETSWU), Mr Holland, said quite
unequivocally that he was not offended nor, within the
terms of the Policy, did he say or complain that he was
the target of harassment. We are not persuaded that he
was, therefore, harassed.
69 Within the definition of “harassment” contained in the
Policy, derogatory words or acts constituting harassment
must make the workplace unpleasant or humiliating. In
the absence of evidence from Mr Holland or anyone else
that the workplace was made unpleasant or humiliating
for Mr Holland, it was not open to find that Mr Robinson
was guilty of harassing behaviour forbidden by the Policy.
70 It is also arguable that, since the words “to harass” mean
“to trouble or vex by repeated attacks” (see the definition
(supra) from the Shorter Oxford English Dictionary), that
there was no evidence of vexing or troubling by repeated
attacks. This was an isolated, offensive act of which the
“victim” was unaware. Mr Holland gave no evidence that
he was upset or humiliated or adversely affected by the
comments written on the draft affidavit. He gave no
evidence that he had seen them. He knew nothing about
Mr Robinson’s dismissal until the supervisor told him.
He was very concerned about his name being drawn into
Mr Robinson’s dismissal.
71 It is not for the employer to be the judge of what Mr
Holland felt. Further, we do not see that the use of some
hyperbole, coarse language or straight abuse at the height
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of a heated industrial dispute to be necessarily harassment
either, although it might be.
72 Cogently, too, Mr Holland’s uncontradicted evidence
made it clear that his main concern was his being thought
to be the cause of Mr Robinson’s dismissal by what Mr
Robinson wrote about him.
73 For those reasons, it was not open to find that Mr
Robinson was in breach of the Policy.
74 Further, in any event, it is not at all clear to me that his
act, an angry spontaneous isolated act, warranted
summary dismissal, within the well known tests (see
Sargant v Lowndes Lambert Australia Pty Ltd 81 WAIG
1149 (FB) and the cases cited therein), even if it warranted,
as it certainly did, some disciplinary action and, even if it
did, as it might have, constituted misconduct which was
not harassment.
Dishonesty
75 Next, it was submitted that Mr Robinson was guilty of
dishonesty in that he had maintained throughout the
disciplinary investigation that he had not written the
complained of notes on the draft affidavit. That, it was
submitted, justified his dismissal for misconduct. His
evidence was and it was open to find that the process of
the inquiry intimidated him. He had been told that he
might be dismissed. He was, as he said, in a state of panic.
In addition, he was accused of distributing other material
which the employer complained of around the site. He
denied doing that and it has not been established that he
did.
76 It might have constituted misconduct, apart from
harassment, as defined, but it did not. However, there was
no duty in Mr Robinson to disclose his own misconduct
(see C J McCarry “The Employee’s Right to Silence”
(1983) 57 ALJ 607).
Self-Incrimination
77 A duty lies upon an employee in general terms to give
information to his employer, such as is within the scope
of his employment and which relates to the initial interests
of employer and employee. If an employee is requested
at a proper time and in a reasonable manner to state to his
employer facts concerning the employee’s own actions
performed as an employee, provided that these relate to
the employer’s business, the employee is bound generally
to make such a disclosure.
78 Questions asked relating to the activities could be so
reasonable and fair that to refuse the information may
well be disobedience justifying dismissal. Such conduct
may be inconsistent with duty and could destroy all
confidence between master and servant which is an
essential feature of such contracts.
79 An order requiring an employee to incriminate himself
will not be a lawful order and will not, therefore, be an
order which the employee is obliged to obey (see Re
Dispute Board of Fire Commissioners; Re Reports [1971]
AR (NSW) 615 at 618 and Adami v Maison de Luxe Ltd
(1924) 35 CLR 143). Nor can an employee, in our
opinion, contract away his right not to self-incriminate
(see Davies v Davies (1887) 3 Chd 359 at 393; Horwood
v Miller’s Timber and Trading Co Ltd [1917] 1 KB 307;
Hepworth Manufacturing Co Ltd v Ryott [1920] 1 Ch 1).
80 However, the common law protection against selfincrimination can be taken away by statute, by valid
regulation (probably) and presumably, but not certainly,
by a valid award.
81 Not every refusal by an employee to answer questions
concerning his employment conduct will justify dismissal.
In short, dismissal for refusal to answer the question must
relate to the employee’s activities as an employee and
must be reasonable and fair. To justify dismissal, the
refusal to answer must be inconsistent with duty or impede
the employer’s legitimate business associations or destroy
the essential confidence between employer and employee.
82 The question which an employee refuses to answer must
clearly concern some important and substantial aspect of
his duties, besides being reasonable and fair, or although
not concerning such a matter, the refusal to answer must
be wilful in the sense just defined.
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83 In this case, on his own clear and frank admission, Mr
Robinson had not refused to answer a question which
would require him to admit, not a crime but a misconduct,
which he was warned might merit dismissal. He answered
untruthfully and quite deliberately in order to save his
job and adhered to such an answer out of the same fear.
That was dishonest.
84 In our opinion, however, it is quite clear that BHP cannot
now rely upon the fact that Mr Robinson lied during the
inquiry about the comments written on the draft affidavit
to justify the dismissal. On all of the evidence and on a
fair reading of the letter itself, BHP did not accept the
denial by Mr Robinson of his authorship of the comments
on the affidavit, in particular because it relied on the
handwriting report. BHP’s managers concluded that, in
denying authorship, Mr Robinson was lying. BHP took
no steps to dismiss Mr Robinson for so lying, but clearly
dismissed him because of a breach of the Policy, which
was the only expressed reason for the dismissal. In other
words, that conduct was condoned or, put another way,
the right, if it existed, to dismiss summarily or otherwise
was not exercised.
85 It is quite clear from the content of the reasons that the
Commissioner expressed himself plainly erroneously or,
at least, it is so written where he said at paragraph 29—
“The respondent cannot now, ex post facto, resurrect as justification for its decision, a fact that was in
existence and upon which it relied at the time of the
dismissal.”
(See page 22(AB).)
86 Any misconduct can be condoned as a matter of law, if
that is the course which the employer adopts, in any event.
We agree, too, with the view that it is not, in all cases,
that an isolated act of misconduct will, of itself, justify
dismissal (see per Kirby J in Concut Pty Ltd v Worrell
(op cit), cited by the Commissioner at first instance). That
was certainly the case here.
87 The Commissioner took the approach that Mr Robinson’s
denial of his authorship of the writing was not connected
to his duties with BHP as a locomotive engine driver, but
arose out of a desire to save his employment and the deceit
did not go to, in any respect, his duties and responsibilities
in relation to the position for which he was employed.
We do not necessarily say that that was the case, but we
were not persuaded that that was wrong.
88 However, in this case, as the Commissioner correctly
found, this was a man with a good employment record
for four years, the notations related to a matter generating
high emotion in the workplace, and Mr Robinson did
subsequently admit what he had done and no penalty was
imposed or sought to be imposed for that deceit. The
deceit was manifested in panic and for self-preservation,
not to derive a benefit. To dismiss him for that would be
manifestly unfair.
89 In the circumstances, the dismissal for that deceit would,
for those reasons, be properly characterised as unfair (see
the principle in Miles and Others t/a Undercliffe Nursing
Home v FMWU 65 WAIG 385 (IAC)).
FINALLY
90 We have considered all of the evidence and the
submissions. For all of those reasons, it was open to the
Commissioner to find as he did. There was no error in
the exercise of the discretion established.
91 For those reasons, that appeal is not made out. We would
dismiss the appeal.
THE CROSS APPEAL—FBA 35 OF 2001
92 The Commissioner made an order that a formal warning
in respect of the matter be recorded on Mr Robinson’s
file. As was correctly submitted by Mr Schapper on behalf
of the CMETSWU, there is no power conferred pursuant
to s.23A of the Act on the Commissioner to do so; nor is
there jurisdiction. Further, s.26(1)(a) of the Act is not a
head of power (see RRIA v ADSTE 68 WAIG 11 (IAC)).
If any further support were needed, City of Geraldton v
Cooling (IAC)(op cit) provides that support. No
submissions were made in opposition to that appeal.
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93 We would, on that basis, uphold the cross appeal and
vary the order made by quashing order 3 of the order
appealed from.
Order accordingly
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instance varied by quashing Order 3.
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Mr D H Schapper (of Counsel), by leave
Mr A J Power (of Counsel), by leave, and
with him,
Mr H M Downes (of Counsel), by leave

_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full Bench
on the 17th day of October 2001, and having heard Mr D H
Schapper (of Counsel), by leave, on behalf of the appellant,
and Mr A J Power (of Counsel), by leave and with him Mr H
M Downes (of Counsel), by leave, on behalf of the respondent,
and the Full Bench having reserved its decision on the matter,
and reasons for decision being delivered on the 19th day of
November 2001, it is this day, the 19th day of November 2001,
ordered as follows—
(1) THAT appeal No. FBA 35 of 2001 be and is hereby
upheld.
(2) THAT the decision of the Commission in matters
No. 1393 of 2000 and 747 of 2001 made on the 28th
day of May 2001 be and is hereby varied by quashing Order 3 of the order made at first instance.
By the Full Bench
(Sgd.) P.J. SHARKEY,
[L.S.]
President.
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Reasons for Decision.
THE PRESIDENT—
1 These are the unanimous reasons for decision of the Full
Bench.
2 This is an appeal brought pursuant to s.49 of the Industrial
Relations Act 1979 (as amended) (hereinafter referred to
as “the Act”) by the abovenamed employer against the
decision of the Commission, constituted by a single
Commissioner, in matter No CR 310 of 2000 made on
30 May 2001.
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By that decision, formal parts omitted, the Commissioner
ordered and declared as follows (see page 5 of the appeal
book (hereinafter referred to as “AB”))—
“(1) DECLARES that Beryl Bowen was harshly and
unfairly dismissed by the above named respondent.
(2) ORDERS that the said respondent do hereby pay
within seven days of the date of this order, as and
by way of compensation, the amount of
$11,977.11 to Beryl Bowen, less any taxation that
may be payable to the Commissioner of Taxation.”
The appeal is said to be against both liability and quantum
and is made on the following grounds (see page 2 (AB))—
“The Appellant contends that there is a serious issue
to be tried on the weight of evidence and the reasons
given by the Learned Commissioner are alleged to
be wrong in law and findings. The grounds are as
follows—
1. That the Learned Commissioner erred by failing to fully take into account the gravity of
the deliberate act of misconduct and the potential effect on the relationship between the
employer and the employee. The employee
Mrs Beryl Bowen admitted to the act being
that of misconduct.
2. That the Learned Commissioner erred by finding that the Appellant failed to conduct a
proper investigation when faced with irrefutable evidence and a freely given admission
of guilt by Mrs Beryl Bowen.
3. That the learned Commission erred by failing
to properly apply the principals (sic) of Western Australian Law resulting from the decision
of the Full Bench in Moritz (sic) v. Shire of
Esperance. Where the clear evidence in this
case was an investigation into the matter completed and procedural fairness was afforded
and appropriate action instituted.
4. That the Learned Commissioner erred in failing to properly take into account 2 previous
warnings issued to the employee Mrs Beryl
Bowen.
5. That the Learned Commissioner erred in applying a perceived animosity between the
Appellant and the Applicant in the substantive matter (the Union) to the relationship
between the Appellant and the employee Mrs
Beryl Bowen in the total absence of evidence
of the same.
6. That the Learned Commissioner erred in finding that reinstatement or reemployment was
impracticable in the fact of an offer from the
same from the employer and a total absence
of evidence as to the impracticability.
7. That the Learned Commissioner erred in finding that Mrs Bowen’s entitlement to long
service leave was continuous, the issue was
objected to at conference. The Learned Commissioner advised the Appellant and the
Appellant’s representative that the issue of the
length of service of the employee would only
go to the merits of determining compensation
if the unfair dismissal alleged at the time was
so proven.
8. That the Learned Commissioner erred in the
calculations in awarding wages of 21 weeks
and 2 days, less $927.87 being earned by the
employee Mrs Beryl Bowen when the Appellant did not have any control of the site since
the 25th February 2001.
9. The Appellant seeks the assistance of the Full
Bench in upholding the appeal and quash the
decision or subject to Subsection 6 vary it in
such a manner as the Full Bench considers
appropriate or suspend the operation of the
decision and remit the case to the Commission for further hearing and determination.”
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BACKGROUND
Ms Beryl Edna Bowen was at all material times a member
of the respondent organisation of employees. The
respondent is an organisation, as that is defined in s.7 of
the Act. Since January 1989, Ms Bowen had been
employed as a cook on a continuous basis at Ginger’s
Roadhouse, located at 1383 Great Northern Highway,
Upper Swan in this State.
She was dismissed from her employment by the appellant,
Clifton Nominees Pty Ltd, which operated the Gull
Service Station, trading as “Ginger’s Roadhouse”, at the
abovementioned address. The person in charge, and who
effected the dismissal, was a person described as “the
principal of the respondent company” at first instance,
and therefore, we infer, a director, Mr Trevor John Davies
Edwards. In 1996, the appellant took over the business
of “Ginger’s Roadhouse” and retained Ms Bowen as an
employee.
Ms Bowen was dismissed on 30 October 2000 and made
application to the Commission, alleging that she was
harshly, oppressively or unfairly dismissed.
Mr Edwards, Ms Lynette Carol Crane, a fellow employee,
and Mr Dwayne George deTurt, the owner of the truck
which played a part in these matters, gave evidence on
behalf of the appellant, whilst evidence was given on
behalf of the respondent by the previous owner of the
business carried on at that premises, Ms Patricia Mary
McCoy and Ms Gillian Frances Hall, a former employee
of Ginger’s Roadhouse, as well as Ms Bowen.
At the time of Ms Bowen’s dismissal, she was earning
$603.13 gross per week, working six days per week
including night shifts and weekend work, namely a total
of 45.6 hours per week.
It was common ground that, on Thursday, 26 October
2000, a truck owned by Mr deTurt was parked at the back
of the premises close to the back exit and over a drain
used for disposal of liquid waste. As part of her duties,
Ms Bowen regularly cleaned out the deep fryers in the
kitchen and disposed of the waste from them down a drain.
Ms Bowen said that the waste to be disposed of contained
soapy water with some kitchen oil, but the appellant said
it also included caustic substances and food scraps. She
said that she could not get to the drain directly because
of where the truck was parked and felt frustrated. Ms
Bowen said that she got annoyed and threw the waste
between the cab, the trailer and the drain. She then
returned with the other three buckets of soapy water and
tipped them under (not over) the truck. She said that her
frustration had subsided by then and she realised that she
had done something wrong. She did not report what had
occurred to Mr Edwards.
On the evidence, Mr deTurt had complained to Mr
Edwards over the weekend about what had been done to
his truck. There was no evidence that the paint on the
vehicle had been damaged or that any damage had resulted
from Ms Bowen’s act. Indeed, the evidence was only that
degreasing and washing was required to remove the
grease.
On Monday, 30 October 2000, at about 6.00 am, at the
conclusion of Ms Bowen’s shift, Mr Edwards called Ms
Bowen and another employee, Ms Crane, into his office.
He said that he had received a complaint from a customer
who had said that he had had waste thrown over his
$150,000.00 truck and that this had caused a huge mess.
Mr Edwards asked who had done this and Ms Bowen
admitted to the offence. Mr Edwards then advised her
that he was conducting a record of termination interview
and asked both ladies to stay. Ms Crane was asked to
remain as a witness, and she did.
There was some difference of opinion between the persons
concerned as to what was said at the interview, but not a
great deal. Ms Bowen, according to Mr Edwards, did not
express any remorse for her action and, in fact, declared
that the customer’s truck should not have been parked
where it was. He said that Ms Bowen said that that was
the reason why she had thrown the waste over the truck.
Ms Bowen said that she offered to clean the truck or pay
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for the cleaning of the truck. That was not denied. She
did, however, in evidence, admit that she had “committed
misconduct”, but did not believe that her misconduct
warranted dismissal. Out of the five buckets which she
said that she usually emptied, the contents of only one,
which consisted mainly of water but also some oil and
food, was what she tipped over or splashed the truck with.
The contents of the other buckets she tipped down the
drain. She said she was sorry for what she did, but did
not see a reason to telephone Mr Edwards that night to
alert him about what had occurred. She said that she did
not clean the truck as it was dark and there were no hoses
outside. She did not clean it in the morning, either, because
she was tired and it was the end of her shift. She said that
the waste splashed the truck about two to three feet above
the ground. Mr deTurt’s evidence was that there was a
more extensive splashing of the truck.
Ms Bowen admitted that she had had two verbal warnings
previously; one was for starting work early and the other
was for shifting food before another employee
commenced, on Mr Edwards’ evidence. The latter act had
caused friction with the other employees. Ms Bowen was
unable to remember the reason for the second verbal
warning. These were not written warnings and were not
regarded, or said to be regarded, as serious matters.
However, essentially, Mr Edwards told Ms Bowen that
she should apologise and pay for the cleaning costs of
the truck and, secondly, that he was considering
dismissing her summarily for gross misconduct. These,
as he said, were his options, not her options. He had
already made a decision and the record of termination
interview expressed it (see page 66 (AB)) ((ie) he had
decided to terminate her employment having deliberated
over the weekend). Mr Edwards then left the premises
and, shortly afterwards, rang Ms Bowen to notify her
that he was dismissing her immediately. The reason which
he gave for dismissing her was her gross misconduct in
damaging a customer’s property by throwing waste over
the vehicle.
Mr Edwards said that Ms Patricia Power had told him
that Ms Bowen had thrown waste over the truck when
she rang him on Friday, 27 October 2000. He did not
contact Ms Bowen over the weekend or that day because
he wanted to see Ms Bowen face to face on Monday.
The discussion that Mr Edwards had with Mr deTurt had
no bearing, he said, on his decision to terminate Ms
Bowen. He said that she had been an excellent worker
for the last four and half years, but had received two verbal
warnings. That these had occurred and the fact of them,
he said, were not a factor in her dismissal. He said that
she only offered to wash the truck or pay for the cleaning
after he had “badgered” her, that she was not remorseful
in any way, and that he had dismissed her for gross
misconduct.
Mr Edwards’ evidence was that the business of “Ginger’s
Roadhouse” had been taken over by another person on
and from 25 February 2001.
Ms Bowen was paid up to the time until she worked but
she was not paid any amount by way of notice or any
accrued annual leave.
There was a record of termination interview tendered
(page 117(AB)) dated 30 October 2000 and said to have
occurred at 6.10 am. Ms Bowen said that she came in on
Wednesday, 1 November 2000, at the request of Mr
Edwards but refused to sign the record of termination
interview. He wrote on it that she had refused to sign the
record and another employee, Mr Paul Sharp, signed it.
He also said in evidence that as the termination interview
went he did all of the speaking.
Ms McCoy said that she was Ms Bowen’s previous
employer and had given Mr Edwards a cheque, as
requested by Mr Edwards, to cover long service liability
for Ms Bowen.
Ms Hall, who had previously been an employee of
Ginger’s Roadhouse, gave evidence that the appellant had
told her that delivery drivers had to go round to the front
door to deliver goods when they could not deliver at the
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back. She said that most of the deliveries were made
through the back door and, sometimes, trucks blocked
the path or were about a metre away from the back door.
Sometimes, it was difficult, Ms Hall said, to get out the
back door, although one could by walking around the
trucks. She said that she raised concerns regarding the
parking of trucks once or twice with her employer, but
he had other things to do.
Ms Crane, who was a console operator employed by the
appellant, gave evidence of attending the meeting of 30
October 2000 at which Ms Bowen admitted that she had
thrown waste over the truck. She agreed that Mr Edwards
had said that he was conducting a record of “termination
interview” and gave two options, as outlined. She said
that Mr Edwards indicated that he preferred the second
option, that is dismissal. She said that Ms Bowen did not
give a reason for her actions and she could not remember
whether Ms Bowen was allowed to.
Ms Crane said that she did not see the truck, but Ms
Bowen had indicated that she would clean the truck or
pay for the cleaning, but this was only after Mr Edwards
indicated that he preferred the option of dismissal.
The evidence of Mr deTurt was that the truck was covered
with oil, sausage and bacon bits to above waist height on
the cab and to over head height on the trailer. He walked
into the roadhouse and asked who had done this to the
truck. Ms Crane said that he should not have parked the
truck where he did. He had to clean his own truck and
Ms Bowen made no attempt to ring him or apologise. He
advised Mr Edwards by telephone that morning how upset
he was. He was unable to say how much it cost him to
clean the truck, but he did have to hire a steam cleaner
and buy degreasing fluid to use in the cleaning of the
truck.
It is important to note in the light of what was submitted
on behalf of the appellant on this appeal that, at no time
in evidence, did Mr Edwards express a willingness to
reinstate or re-employ Ms Bowen. Further, as the
Memorandum of Matters for Hearing and Determination
noted the application included an application for an order
for reinstatement and further that such application for
reinstatement was opposed (see page 4(AB)).

FINDINGS AT FIRST INSTANCE
28 The Commissioner found—
(a) That Ms Bowen deliberately threw waste over Mr
deTurt’s truck on the night of 27 October 2000
and the waste contained mostly water, some oil
and food scraps.
(b) That Ms Bowen’s actions were due to her frustration caused by the truck being parked at the
back door and obstructing the drains.
(c) That, at the interview on 30 October 2000, Ms
Bowen offered, after prompting, to clean the truck
or to pay for the cleaning of the truck.
(d) That Mr Edwards had determined, prior to the
meeting of 30 October 2000, that he was to dismiss Ms Bowen for misconduct.
(e) That Ms Bowen, whilst not indicating remorse at
the time, knew that her actions were wrong and
was later sorry for them.
(f) That Mr Edwards summarily dismissed Ms
Bowen on 30 October 2000 for deliberately
throwing waste over Mr deTurt’s truck.
(g) That Ms Bowen’s dismissal was harsh and unfair, because she admitted her actions when
challenged, because Mr Edwards had already
made up his mind to dismiss her because he could
not tolerate her actions. He ran a business which
relied on the goodwill and patronage of truck
drivers and he could not condone an employee
deliberately causing damage to a truck.
(h) That Ms Bowen, when challenged, freely admitted what she did.
29 The Commissioner made the following further findings.
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30 The evidence was clear that Ms Bowen’s actions were
taken in a sense of frustration and antagonism at the time.
They were not actions which she had ever done before,
or that the Commissioner thought she would do again.
31 Mr Edwards, having made up his mind to dismiss Ms
Bowen, there was little if anything that she could do to
persuade him to the contrary. Before he met her, Mr
Edwards had formed the view that the punishment for
her crime was instant dismissal. He did not dismiss her at
the meeting, but by telephone shortly after, but that did
not mean, in the Commissioner’s view, that he had in any
way considered what she had said to him or any
alternatives to dismissing her.
32 Ms Bowen had also worked at Ginger’s Roadhouse for
eleven years and for the appellant for four and a half years.
Mr Edwards rated Ms Bowen as an excellent worker. But
for that one incident, she might have still been working
there. She is 53 years of age. The harshness of the
punishment and the unfairness of the process was, the
Commissioner found, an abuse of that right. An
“excellent” employee was given no real chance to save
her job following an isolated incident in many years of
employment.
33 At its highest, the truck required a very thorough wash
after being spoiled deliberately. It required the application
of a steam cleaner and degreasing fluid. Mr deTurt was
vague in his evidence about the cost and did not suggest
any extensive or expensive damage. Both Mr Edwards
and Mr deTurt were entitled to be angry, given an angry
customer and a deliberate act by an employee. However,
the punishment was harsh and excessive and Ms Bowen
was deprived of any notice and accrued leave. In all of
the circumstances, Ms Bowen was not given a fair go.
34 The Commissioner found that reinstatement was
impracticable.
35 As to compensation, her employment was continuous,
she was out of work for 21 weeks and two days and her
unchallenged evidence was that, at the time of her
dismissal, she earned $603.13 per week, so the gross total
loss was $12,906.98, less $929.87, being $11,977.11.
ISSUES AND CONCLUSIONS
36 The appeal was against a discretionary decision as that
term is defined in Norbis v Norbis (1986) 161 CLR 513
(see also Coal and Allied Operations Pty Ltd v AIRC
(2000) 74 ALJR 1348 (HC)).
37 The appellant must therefore establish that the exercise
of the Commissioner’s discretion at first instance
miscarried in accordance with the well known principles
in House v The King [1936] 55 CLR 499 (see also
Gromark Packaging v FMWU 73 WAIG 220 (IAC)).
Unless that is done, the Full Bench cannot interfere with
the exercise of the discretion at first instance, and, in
particular, cannot substitute the exercise of its discretion
for the exercise of the discretion at first instance.
38 The Commissioner’s reasons for decision, given that there
was little dispute on the evidence as to the facts, it was
open to find, should have been made for the following
reasons—
(a) That Ms Bowen was an excellent worker aged
53 years old.
(b) That she had worked at the appellant’s premises
since 1989, and for the appellant at that premises
since 1996.
(c) That she had verbal warnings for two disciplinary matters neither of which were serious enough
to merit a written warning and neither of which
moved Mr Edwards in the decision which he
made to dismiss her.
(d) She did not tell her employer about the incident,
but she was frank about it when she was challenged.
(e) She and other employees did have an ongoing
problem with trucks parking and obstructing access to the drain.
(f) Mr Edwards had made up his mind to dismiss
her since he could not tolerate this treatment of a
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customer, because, to put it tritely, his business
depended on customers.
(g) He agonised over what to do in advance, but approached the interview with the decision already
made to dismiss Ms Bowen.
(h) He gave no thought to any alternative at or following the interview and had already written
down his decision.
(i) Ms Bowen did act in breach of her duty to her
employer not to damage his business by harming
his customers, but she did not do so premeditatedly, deliberately or calculatedly, but in one
isolated act.
(j) Her actions occurred on the spur of the moment,
and in a fit of frustration she tipped a bucket of
waste and non-noxious or corrosive waste at that
vehicle. That is borne out by the evidence that
she tipped one bucket over the vehicle when, having gone out to tip waste out the usual way, she
was obstructed. That is also borne out by the fact
that, of the five buckets which she had to empty,
she employed four down the drain and splashed
the contents of one over the truck.
(k) It was open to find that this act was isolated and
an aberration.
(l) Next, as to the nature of the damage, the evidence
at its highest was that a small portion of the truck
was required to be washed or cleaned by the application of a steam clean and by the application
of a steam chemical degreasing fluid. It was dirtied, nothing more.
(m) There was no evidence that this was at all expensive.
(n) She did offer to apologise and pay, albeit after
she was threatened with dismissal, but this made
no difference.
(o) There was no evidence that she had been previously guilty of any misconduct of any seriousness
or of this type.
(p) The Commissioner concluded that she would not
be guilty of this conduct in the future and it was
open to so find. On her past record, that was certainly the probability.
(q) She was a person whom Mr Edwards himself
described as an excellent worker (not just a good
worker).
(r) None of what she put to him could have persuaded
him to change his mind because he had decided
in advance to dismiss her.
(s) An excellent worker was dismissed and given no
real chance to retain her employment.
39 We would observe, firstly, that all of those findings were
open to be made and should have been made. In any event,
there was no real challenge to most of them upon this
appeal, particularly where, as the Commissioner correctly
observed, there was little difference between the witnesses
as to the events which occurred.
40 We would also observe that this was an act of misconduct,
as Ms Bowen admitted in evidence. She made dirty but
did not damage a customer’s truck and made dirty a small
portion of it at that. That act was an isolated one and
arose out of frustration. It was not a calculated act intended
to harm her employer or the customer. It was admitted
and reparation and apology offered, at least when under
threat. The nature of the act and the circumstances
surrounding it were not such as to warrant a finding that
Ms Bowen committed a breach of such gravity or
importance as to indicate a rejection or repudiation of
the contract warranting summary dismissal (see North v
Television Corporation Ltd 11 ALR 599 at 609 per
Smithers and Evatt JJ, and see also the well known
statement in Blyth Chemicals Ltd v Bushnell (1933) 49
CLR 66 at 81-82 per Dixon and McTiernan JJ. These
tests have been applied by the Full Bench in a large
number of cases, including Sargant v Lowndes Lambert
Australia Pty Ltd 81 WAIG 1149 (FB) and BGC
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(Australia) Pty Ltd v Phippard (unreported) (2001
WAIRC 03987) Delivered 22 October 2001 (FB)).
It was not, for those reasons, open to find a repugnance
between her isolated, unpremeditated, frustrated act, not
seriously harmful, and the relationship of employer and
employee. To summarily dismiss her was not justified at
law. The dismissal was wrongful and, in the circumstances
of this case, it was also unfair. It was also unfair, for the
reasons which the Commissioner found, and which we
have expressed above, as being open to find.
We ought to add that Ms Bowen’s act might properly
have merited another disciplinary course, but that question
is not one for the Full Bench on appeal in this matter.
It was submitted and alleged that the Commissioner erred
in finding that there was unfairness because a proper
investigation was conducted which resulted in a freely
given admission of guilt. There is no merit in that
submission. The investigation itself was unfair and it was
open to so find because it was one conducted for form’s
sake only to justify a decision already made.
Mr Edwards, on his own evidence, freely admitted that
he had made up his mind to dismiss Ms Bowen and written
the result down in advance. If he had not had a closed
mind the result of the inquiry should not have resulted in
a summary dismissal because the employer would have
considered properly those matters which moved the
Commission. Ms Bowen should then not have been
summarily dismissed.
Further, because Mr Edwards would and should have
considered that she was an excellent worker, aged 53,
that this was an isolated incident and that she had admitted
freely what occurred and offered an apology and
compensation, he should not have dismissed her at all.
The investigation, for those reasons, was not fair.
Further, he should have considered an alternative
disciplinary measure to dismissal which, on his own
evidence, he did not.
The decision-making process in substance and in form
was unfair and flawed. A flawed procedure led to an
unnecessary and unjustifiable dismissal.
Further, since it was quite clear, for the reasons which we
have expressed, that the dismissal was substantially unfair,
it was not necessary to find that it was procedurally unfair
to make a finding of unfair dismissal.
It was, however, open to find, for the reasons which we
have expressed, that the investigation was procedurally
unfair and took place to give mere form to a decision
already made and that there was such procedural
unfairness which itself, in this case, and consistent with
the principles in Shire of Esperance v Mouritz 71 WAIG
891 (IAC), it was open to find tainted the whole dismissal
rendering it unfair.
Further, it was no error that the Commissioner placed no
weight on the two previous warnings given to Ms Bowen
because they were minor matters not even warranting a
written warning. Further, and even more significantly, they
had no influence on the employer in the making of its
decision. There is no merit in that submission.
Within the test laid down in Miles and Others t/a
Undercliffe Nursing Home v FMWU 65 WAIG 385 (IAC),
for all of those reasons, it was open to the Commissioner
to find as he did that the dismissal was procedurally and
substantively unfair, for the reasons which he expressed,
and for the reasons expressed by us in paragraphs 37, 40,
and 43 to 47.

Reinstatement
52 It was submitted that the Commissioner should, in effect,
have ordered reinstatement. That is a ground of appeal
and a submission which has no merit at all.
53 The application for an order for reinstatement was
opposed at all times. Contrary to what Mr Clarke
submitted for the appellant, Mr Edwards made no mention
of the appellant’s ability, inability, opposition or
receptiveness to reinstatement. He was not asked about it
by his agent. Then, without warning and without any
application to re-open to adduce the evidence, Mr Clarke
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asserted from the bar table that reinstatement would be
accepted and could occur at other work sites (see page
107 (AB)).
54 The only statement was one from the bar table from Mr
Clarke that “Mr Edwards no longer has the business,
Commissioner. He no longer has control of the business”
(see page 100 (AB)). That was in accordance with Mr
Edwards’ evidence that, as at 25 February 2001, the
business had been taken over by another person.
55 Mr Clarke then contradicted that sworn evidence after
Mr Rosales-Castaneda’s closing address had been
completed.
56 No weight could be attached to evidence from the bar
table in those circumstances contradicting the sworn
evidence of the main witness for the appellant, Mr
Edwards. Indeed, the submission was objectionable and
disallowable.
57 It was clearly open to find, on the unchallenged sworn
evidence, that reinstatement was impracticable for that
reason, namely that the appellant had no business in which
to employ Ms Bowen. It was clearly open to find that
there was enmity too, which would render it
impracticable. The parties parted on non-cordial terms
which one can clearly infer from the nature of the
termination interview, and the Commissioner had the
advantage of observing them in the witness box (see
Devries and Another v Australian National Railways
Commission and Another [1992-1993] 177 CLR 472).
In any event, Mr Edwards had plainly been angered by
and disapproved of Ms Bowen’s conduct which he
characterised as gross misconduct. He expressed no view
in evidence that he would wish to have her reinstated or
re-employed.
58 It was open to find, for all of those reasons, that
reinstatement was impracticable.
Compensation
59 It was submitted that the Commissioner erred in awarding
for compensation an amount equal to a loss of wages of
21 weeks and two days reduced by the amount earned of
$927.87. That loss was calculated on the unchallenged
evidence that Ms Bowen was out of work for 21 weeks
and two days and the unchallenged evidence of what she
earned whilst employed by the appellant of $603.13 gross
weekly. There was no error established in that respect.
Declaration as to Continuous Service—Long Service Leave
60 The appellant submitted that the declaration that Ms
Bowen’s employment was continuous from 1989, for the
purposes of entitlements to long service leave, was
erroneous as being beyond power, which it was on the
face of it. It was also entirely irrelevant. That error,
however, had nothing to do with the merits or otherwise
of the appeal. It also is not reflected in the order made,
and does not form part of the decision, as defined (see
s.7 of the Act), and appealed against (see page 5 (AB)).
FINALLY
61 For all of those reasons, there was, we would find, no
error in the exercise of the discretion at first instance. We
would find no ground of appeal made out. We would
dismiss the appeal, for those reasons.
Order accordingly
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Order.
This matter having come on for hearing before the Full Bench
on the 2nd day of October 2001, and having heard Mr D Clarke
as agent, on behalf of appellant and Mr J Rosales-Castaneda
(of Counsel), by leave, on behalf of the respondent, and the
Full Bench having reserved its decision on the matter, and
reasons for decision being delivered on the 8th day of
November 2001, wherein it was found that the appeal should
be dismissed, it is this day, the 8th day of November 2001,
ordered that appeal No. FBA 29 of 2001 be and is hereby
dismissed.
By the Full Bench
(Sgd.) P.J. SHARKEY,
[L.S.]
President.
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Reasons for Decision.
THE PRESIDENT—
1 This is an appeal brought pursuant to s.49 of the Industrial
Relations Act 1979 (as amended) (hereinafter referred to
as “the Act”) by the abovenamed Mr Alex Morrison,
whose full name is Alexander Weir Morrison, the name
which should appear on the Notice of Appeal, against
the whole of the decision of the Commission, constituted
by a single Commissioner, whereby Mr Morrison’s
application pursuant to s.29(1)(b)(i) of the Act was
dismissed.

81 W.A.I.G.
2

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

GROUNDS OF APPEAL
The grounds of appeal are as follows—
“The appellant appeals against the whole of the decision of the Commission, constituted by
Commissioner A R Beech given on 10 July 2001 in
matter number 2098 of 2000 on the grounds that the
learned Commissioner erred in the following respects:
1. Giving no or insufficient weight to the evidence in relation to the following issues—
(a) The functions and responsibilities undertaken by the appellant in his
position of Director, Outreach Services
(‘DOS’) prior to his dismissal were not
those listed in his ‘official’ job description but had evolved over time and
were substantially the same as the functions and responsibilities of the
position of Manager: Outreach Services (‘MOS’);
(b) The internal management structures of
the respondent were restructured twice,
with the result that the final management structure was virtually identical
to the original management structure
and accordingly did not give rise to any
difference in the reporting structure or
overall responsibility of the positions
of DOS and MOS;
(c) The respondent did not create a new
position within its structures but simply updated the job description of the
position of DOS and renamed the position MOS;
(d) The appellant was not made redundant
in May 2000;
(e) The respondent considered disciplinary
action against the appellant prior to ‘restructuring’ his position;
(f) The conflicting and inconsistent evidence given by the respondent’s
witnesses about the tasks in appellant’s
job description that fallen away;
(g) The position of Manager: Administration Services had been similarly
restructured without the position being re-advertised; and
(h) The appellant had all the skills and
ability to perform the functions of the
position of MOS.
2. Failing to act according to equity, good conscience and the substantial merits of the case
and instead having regard to technicalities or
legal forms in relation to the following issues—
(a) Using the functions and responsibilities set out in an outdated job
description rather than the functions
and responsibilities actually carried out
by the appellant in determining
whether the position of DOS was genuinely redundant; and
(b) Regarding the redundancy of the position of DOS, the creation of the
position of MOS and the appointment
of a person to the position of MOS as
three separate and distinct acts rather
than as a single ongoing course of conduct.
3. Making findings based on evidence given by
the respondent that was not put to the appellant in cross-examination.
4. Finding that the position of MOS was not so
sufficiently similar to the position of DOS as
to render the alleged restructuring a ‘sham’.
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5. Finding that the position of DOS was, in all
the circumstances, genuinely redundant.
6. Further, and alternatively, finding that the respondent was not obliged to appoint the
appellant to the position of MOS when—
(a) His position had been declared redundant and there was no other work for
him to perform;
(b) It was common cause that the appellant had all the skills and ability to
perform the functions and responsibilities of the position; and
(c) The respondent had to recruit a person
from outside its workforce to fill the
position.
7. Further, and alternatively, even if the respondent was not obliged to appoint the appellant
to the position of MOS—
(a) Failing to consider whether, in all the
circumstances, the respondent’s conduct in not appointing him to the
position was harsh, oppressive or unfair; or
(b) Alternatively, finding that the respondent’s conduct in not appointing him to
the position was, in all the circumstances, not harsh, oppressive or unfair.
8. Finding that the dismissal of the appellant was
not, in all the circumstances, harsh oppressive
or unfair.”
3

4

5

6

APPLICATION TO ADMIT FRESH EVIDENCE
There was an application to the Full Bench at the
commencement of the appeal by Mr Kemp on behalf of
the appellant to be given leave to adduce fresh evidence
in the form of an affidavit sworn by the appellant, which
attached a copy of a memorandum dated 10 July 2001
(after the matter was heard and determined). The
memorandum purported to be from Mr Peter Mackay
Thomson to Ms Michaela Tiller which, it was submitted,
confirmed that the Trinity Refugee Committee, Trinity
Lunch Room and Trinity Guardians continued to be an
Outreach Service. This was said to deny evidence given
by Dr Heather Jean Jenkins at first instance that these
services or facilities had been moved out of Outreach
Services.
Mr Thomson also gave evidence that the Refugee
Committee did not exist as at the time of the hearing, it
was submitted. However, in cross-examination, when
informed that the Refugee Committee had met, he was
not prepared to deny that it was still functioning (see page
161 of the transcript at first instance (hereinafter referred
to as “TFI”)).
It was submitted by the appellant that, within the
applicable test (see FCU v George Moss Limited 70 WAIG
3040 (FB); and also Blakeman ATF The Blakeman Family
Trust t/a McBride’s Collectables and Giftware v Gudgin
80 WAIG 457 (FB)) this was important because Dr
Jenkins and Mr Thomson stated that many of the roles
and duties had disappeared and one of them was the
Refugee Committee. In my opinion, it was not necessarily
the case, even if those functions had not vanished, that
the position remained the same on a consideration of the
case on appeal.
Accordingly, within the meaning of the test applied in
those authorities, such evidence was not so credible and
so persuasive that it would render a finding at first instance
that the redundancy was genuine, improbable, and was
not probable by diligent search at or before the hearing.
Further, this issue was before the Commission at first
instance by inference, it was submitted, because the
Commissioner found that there were similarities between
the two positions (see pages 17-19 of the appeal book
(hereinafter referred to as “AB”) and see Mr Thomson’s
evidence at page 227(TFI)). I would add that the mere
finding that that Refugee Committee was in existence even
if it were wrongly said by witnesses, it was not established

3044

7

8

9

10

11

12

13

14

15

16

17

18

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

to me as likely to be necessarily fatal to the finding of the
difference between the positions, given the findings as to
the differences in autonomy, responsibility and other
matters which denoted the differences between the two
positions.
I was not satisfied that that evidence alone, given the
findings at first instance, would, if admitted, render a
finding, as it was made at first instance in the same terms
as that appealed against, improbable.
I therefore agreed with the other members of the Full
Bench to dismiss the application to admit fresh evidence.
BACKGROUND AND EVIDENCE
The application before the Commission was an
application whereby it was alleged, pursuant to
s.29(1)(b)(i) of the Act, that Mr Morrison had been
unfairly dismissed and sought remedies by way of
reinstatement.
Mr Morrison gave evidence on his own behalf. For the
respondent, evidence was given by Dr Jenkins, a Senior
Lecturer at Curtin University, who had, in a voluntary
capacity, been on the Church Council from August 1999.
(Her husband, the Reverend William Jenkins, had become
the Minister of Trinity Church.) Mr Thomson also gave
evidence for the respondent and he is and, at least, was at
the material time, Chairman of the Property Committee
of the respondent.
Mr Morrison’s claim that his dismissal was unfair related
to two decisions made by the respondent, the first being
the decision to make the position of Director of Outreach
Services (hereinafter referred to as “DOS”) redundant,
and the second being the creation of the new position to
which he was not appointed. As his Counsel submitted,
it also related to the whole process.
Mr Morrison was employed as the DOS, commencing
on 21 July 1997, by the Uniting Church of Australia,
Trinity Parish, the abovenamed respondent. (One assumes
that the respondent is a legal entity and can sue or be
sued because no point was taken that it is not.)
On 17 May 2000, it was decided that the position of DOS,
Mr Morrison’s position, would be made redundant. In
November 2000, the respondent advertised a new position
of Manager, Outreach Services (hereinafter referred to
as “MOS”). The respondent invited Mr Morrison to apply
for the position and he did so. He was, however, in the
end, unsuccessful. His employment was terminated by
letter dated December 2000. He was paid until 31
December 2000 and given a redundancy package, but
required to vacate his office and leave his employment
on 22 December 2001.
Mr Morrison’s case at first instance and on appeal was
that his dismissal for redundancy was a sham. In other
words, his job as DOS did not become and was not made
redundant. His case was that the process which occurred,
that is, the redundancy of this position, the creation of
the new position, and its advertising and filling, was one
process and a sham.
The appellant’s case was, further, that this was not a
redundancy in that it did not arise from a genuine
restructuring to improve the respondent’s organisation and
efficiency. Put another way, the respondent was not
satisfied with what Mr Morrison was doing, so it went
out and found another person to do the job and dressed
the process up as a redundancy.
The respondent opposed Mr Morrison’s claim and its case
was that the abolition of Mr Morrison’s DOS position
and his dismissal were part of a genuine restructuring
which involved the creation of the MOS as a new position.
Mr Morrison’s case was that there were no differences in
substance between the position in which he had been
employed and the new position which was created. He
said that he was obliged to apply for what was effectively
his own position and his dismissal for that reason was
harsh, oppressive and unfair. Therefore, he sought
reinstatement.
The respondent was, at all material times, a Parish of the
Uniting Church of Western Australia and Australia and a
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member of the Perth Presbytery of the Uniting Church,
which was subject to the Synod of Western Australia,
which in turn was subject to the National Assembly of
the Uniting Church in Australia. The latter, as I understand
it, is the Supreme Governing Body of the Uniting Church
in Australia.
Before Mr Morrison was employed, he was given a
document called “the Mendez Report” (see page 24(AB)).
This document purported to identify the position as
advertised and which Mr Morrison filled. This, it was
submitted, went beyond the job description. (The evidence
was that that report was never implemented).
Mr Morrison then drafted a job description and presented
it to the Elders Council, which in turn then presented
him with a draft which, in March 1998, finally became
the job description approved for the respondent’s position,
for his position (see page 34(AB)).
Mr Morrison’s evidence was that, over the period of his
employment, his job had changed since duties identified
in the job description he no longer employed and new
functions, not referred to in it, he performed. He said that
the job description at page 34(AB) did not accurately
reflect the duties which he performed. That this was the
case was an important part of Mr Morrison’s case before
the Full Bench and he gave evidence of what duties he
did perform.
In April 1999, Mr Morrison had himself advised the
Elders Council that his job description needed to be
reviewed (see Mr Morrison’s notations at pages 6063(AB)). He had, over time, also replaced some of his
old functions with new functions and performed all of
those functions, he said.
Mr Morrison, as DOS, ex officio, it would seem, had
chaired the Outreach Committee of the respondent. The
DOS’s role also involved reporting to and attending
meetings of the Elders Council, a governing body of the
respondent. (The other governing body of the respondent
was the Parish Council). However, his job was to attend
to the functions of eight Outreach areas of the church
which involved the provision of professional services,
voluntary assistance to and communication with various
persons and categories of person, and areas of need
(Refugee Resettlement, Over 60’s Club, Youth, and
Emergency Relief were some areas (see page 34(AB))).
In 1999, the National Assembly of the Uniting Church of
Australia legislated and proclaimed a major change
involving, inter alia, the Parish Council of the respondent
which controlled property and finance, and the Elders
Council which controlled ministry and evangelism and
mission outreach. Both were then the parish governing
bodies. They were to be joined together in one council to
expedite the government of each congregation and also
to improve communication and decision making. As a
result, the respondent’s case and the evidence was that
the respondent took the opportunity also to restructure
internally.
What had occurred was that, in 1999, the Parish Council
and the Elders Council (to which Mr Morrison, as DOS,
reported) amalgamated in accordance with the Synod’s
decision to become one governing body of the Parish,
the Church Council instead of the two pre-existing bodies.
The restructure also coincided with the appointment of a
new Minister (Dr Jenkins’ husband). At the same time,
too, Dr Jenkins was invited to become and became a
member of the Church Council with a view to her
becoming Convenor of Outreach Services within the
Church Council. She was, therefore, responsible, as a
member of Church Council, to the Church Council for
the budget, expenditure and the activities of Outreach
Services. There were, I should add, three other Convenors
appointed by the Church Council to deal with three other
areas or portfolios of parish endeavour or activity in the
same way.
Mr Morrison, of course, as DOS, then was required to
report to Dr Jenkins, as Convenor of the Parish Outreach
Committee and as a member of Church Council, through
her to the Church Council, the Elders Council no longer
in existence.
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28 On 19 July 1999, Ms Betty Simpson, the Chairperson of
the Church Council, wrote to Mr Morrison (see page
38(AB)) about the creation of the Church Council as the
only governing body of the Parish, to advise of that
change, and also to advise that this was “an opportune
time for Trinity to look at its structure as a whole and to
define and clarify reporting lines and procedures with
the Church”. She advised that a task group had been
instituted and was examining each of the areas of the
Church individually. She also advised, inter alia, of a
resolution to institute an Outreach Committee convened
by a member of the Church Council. Thus, the Council
was making it clear to Mr Morrison that church
government and reporting lines and procedures were
changed and were to be investigated and changed also
and that this was occurring throughout the whole parish
structure.
29 On 15 December 1999, the Staffing Committee invited
Mr Morrison, by memorandum signed by the Minister
(page 48(AB)), to discuss the position of DOS and other
matters pertaining to the reorganisation of Trinity’s
administration. Following that, he received a letter dated
16 December 1999 and signed by the Chairperson of the
Church Council, Ms Rhoda Parker, confirming the
proposed review of the position of DOS “as a consequence
of the restructuring” and notes that the Convenor of the
Outreach Committee has provided him with new reporting
requirements As well as giving warnings about loyalty
and criticism of the employee by staff, the letter
significantly reminds Mr Morrison (and reminds him
personally) as follows—
“We would wish to remind you that the Director of
Outreach Services is now accountable to the Church
Council through the Convenor of the Outreach Committee, and that her instructions are made on behalf
of the Council, and are to be followed explicitly.”
(See page 50(AB).)
30 Dr Jenkins also issued to him on 16 December 1999
written specific and precise instructions as to reporting
requirements, including his keeping a log book (see page
30(AB)). That was important because it was later alleged
that he had failed to comply with those instructions.
31 Dr Jenkins gave evidence, and Mr Morrison’s evidence
was consistent with it, that part of her task was to simplify
the various advisory group structures and lines of
reporting and authority within her portfolio. Dr Jenkins’
understanding, as she said in evidence, was that DOS
involved the leadership of the Outreach Services, “and
all programmes reporting to him”.
32 It is quite clear that the creation of one governing body
with members having responsibility for particular
portfolios, which is what occurred, altered Mr Morrison’s
reporting responsibility.
33 By memorandum of 17 February 2000, Dr Jenkins
complained to Ms Parker in the following terms—
“In December I instructed the Director of Outreach
Services, Alex Morrison, that I required a new format of reporting of his activities to the Outreach
Committee, and I provided him with detailed written guidance of the new format (see copy of this
letter, attached).
Yesterday I received the first of his reports following these instructions; a copy is attached for your
inspection. You will note that the report completely
ignores my instructions and continues to provide little or no evidence of the activities which he is
employed to undertake on behalf our church.
I am deeply concerned about this matter, for several
reasons—
1. The Director of Outreach Services has failed
to comply with a significant instruction from
myself, as representative of his employer
2. The Church now has no record or evidence of
his professional activities for the past four
months (Oct-Nov-Dec-Jan), given the accumulated content of his reports over this period.
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3. I am unable to fulfil my responsibility of accountability for Outreach matters to the
Church Council, given the lack of information provided to me by the person with
principal responsibility for the daily operation
of our Outreach services.
I would be grateful if you would refer this matter to
the Staffing Committee for advice and to provide
guidance on how best to respond to this serious situation.
Thank you for your assistance.”
(See page 190 (AB).)
34 On 17 May 2000, following a report, the Church Council
at its meeting resolved that the position of DOS was
“redundant” and that the job would be restructured “in
line with the current needs of our organisation”. I
reproduce hereunder the text, formal parts omitted, of
the Confidential Report of Dr Jenkins which led to the
decision of the Council of 17 May 2000 (see page 194195(AB))—
“Since the development of the new Church Council,
and subsequently the creation of the position of
Outreach Convenor and the formation of the
Outreach Committee there have been major changes
associated with the direction and management of the
Outreach Services. Significant changes include:
1. Regular meetings of Outreach Service representatives with a representative of Church
Council ie: the Outreach Convenor.
2. Transfer of the Guardian and Lunchroom
Services to the portfolio and responsibility of
the Ministry Committee.
3. Recognition that the Overseas Mission Group
and Over 60’s Club are no longer active.
These changes mean that the responsibilities of the
Director of Outreach Services (DOS) have also
changed significantly.
An analysis of the Director of Outreach Services Job
Description is attached, with comments (italicised)
indicating the current status of each component of
the job. It is important for legal and industrial reasons to demonstrate (a) who is responsible for the
performance of each job component, or (b) whether
or not the job component continues to be required
by our organisation.
Consideration of this (sic) outcomes of this analysis
indicates that the current duties of the DOS have
been reduced substantially. The sum total seems to
be the following components—
ii) General
Pt 9. Provide articles for Western Impact
iii) Specific
Pt 3. Sharing in the work of Refugee Resettlement with other Committee members
Pt 11. Brochures updated as required
Pt 12. Attend meetings of the City Church’s
Task Force
In my assessment, these duties do not warrant the
services of a full-time salaried staff member and associated office budget totalling $45,000 per annum.
I therefore recommend to Council that—
1. the job of Director of Outreach services is
declared redundant;
2. the Trinity Church Council, as employer,
meets its legal obligations to the current incumbent, Mr Alex Morrison, by—
a) consulting and notifying Mr Morrison
of the probability that he will be retrenched
b) Providing redundancy payment and 8
hours paid leave to attend interviews.
3. Over and above our legal requirements, Council provided support to attend an Outplacement
Counselling Program to assist Mr Morrison
in finding alternative employment.”
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35 Significantly, in her letter of 23 May 2000 (page 152(AB))
to Mr Morrison, advising him of the decision to make
the position redundant, Dr Jenkins said, inter alia—
“In the current job description, the majority of the
job components are now carried out by other members or groups of the Trinity organisation, and the
remainder do not constitute a full-time position.”
36 There was reference in the letter to an offer of voluntary
redundancy.
37 (I should add that the uncontradicted evidence was that
for three months before the position of DOS, Mr Morrison
worked part-time in another position for the respondent
one day a week. Further, Dr Jenkins asserted in evidence
that because of his failure to report as required she had
insufficient information from Mr Morrison about the
position, and, therefore, on an assessment of the duty
statement could not say that there was sufficient in the
duty statement of the DOS to assess it as a full-time
position).
38 In a letter in reply dated 25 May 2000 (see pages 5354(AB)), Mr Morrison advised Dr Jenkins, inter alia, that
he did not agree that the job had been redundant, that it
had always been full-time, and that he would undertake a
needs analysis as requested showing the changes required
for a new job description. He advised that he was not
seeking consideration for a redundancy payment or
seeking other employment.
39 Following discussion within the Council as to whether
the position had been decided to be made redundant or
restructured, which, in my opinion, was an exercise in
semantics because it had been decided that the position
was redundant because there was restructuring across the
parish organisation, Dr Jenkins informed members of
Council and Committee that the position was “declared
redundant [and] is to be restructured to reflect the current
needs of the Trinity organisation” (see page 55(AB)).
40 Mr Morrison replied advising, inter alia, that he saw a
role for the DOS (see page 57(AB)) and produced a copy
of the job description (see pages 60-64(AB)).
41 On 19 July 2000, Dr Jenkins reported to the Church
Council advising that she had received eight responses
from various Council Committee members and others to
be presented to Members of Council, the various
committee members and others (see page 66(AB)). One
response was that a qualified leader and manager was
required “full time on site to ensure the effective and
efficient operation of the Outreach Services and to provide
informed accountability and advice to Council”. It had
already been decided and advised to her that Mr Morrison
would have an opportunity to apply for the restructured
position.
42 By letter dated 6 November 2000, signed by Ms Parker,
Mr Morrison was advised that the Council had resolved
at a special meeting on 5 November 2000 that the position
of MOS, following examination of a composite analysis
and the responses received, would be advertised and
invited him to apply for the position (see page 68(AB)).
43 On 15 November 2000, Ms Parker wrote to Mr Morrison
advising details of a redundancy payment (see pages 7172(AB)).
44 On 21 November 2000, Mr Kemp, Solicitor, wrote on
Mr Morrison’s behalf, to the respondent advising, inter
alia, that the only change in the position was the title and
the “vastly more favourable remuneration package”, and
resigning Mr Morrison’s position (see pages 73-74(AB)).
That was responded to by an undated letter signed by Ms
Parker, advising of the differences between DOS and
MOS (see pages 75-76(AB)).
The Two Positions
45 The duty statement of MOS appears at page 98(AB) and
is further explained at pages 103-105(AB). At page
103(AB), the job description appears and reads as
follows—
“This is a new position that has been created as part
of the reorganisation of the administrative structures
of Trinity Uniting Church. The Manager, Outreach
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Services is one of three senior positions and the appointee will work closely with the Manager,
Administrative Services and the Minister, in the leadership and management of the Trinity organisation.
3.1 Leadership and management of the
Outreach Services. This includes development
and implementation of policy in consultation
with Council, program evaluation, professional development of staff and liaison with
ministry, property, and administration officers of the church. These functions are required
full-time on site to ensure the effective and
efficient operation of the Outreach Services
and to provide informed accountability and
advice to Council.
3.2 Management of the Trinity volunteer
workforce. This includes recruitment, training and systematic supervision of volunteers
associated with the Outreach Services such ad
Refugee Resettlement, Trinity Learning Centre, Trinity School for Seniors, Trinity Youth
Options and the Ministry services such as
Guardians and the Lunchroom.
3.3 Pastoral care, counselling and welfare referrals of people seeking assistance, in
consultation with the Minister and as a backup when the Minister is not available.
3.4 Coordination of Trinity Outreach Services
with others offered by the city Uniting
Churches, particularly to avoid duplication of
services and to develop an integrated response
to inner city needs.
3.5 Executive Officer to the Outreach Services
Committee of Council. This includes administrative tasks associated with organising
meetings of the Outreach Services Committee, researching and acting on the various
resolutions of Committee, documenting new
initiatives and policy developments, communicating outcomes and other duties associated
with fulfilling the obligations of the Outreach
Services Committee to Council.”
I refer also to a comparison of job descriptions between
DOS and MOS prepared by Dr Jenkins at page 216224(AB).
One effect of the restructuring, as the uncontradicted and
unshaken evidence was, was that a management senior
staff team, responsible to the Church Council, was formed
to include the Minister, MOS, and the Manager,
Administrative Services. This “team” was formed to
manage day to day operations and to hold and use
delegated authorities from the Church Council. All staff
would report to this team directly or to one of the team,
or indirectly through a co-ordinator or supervisor. This,
according to Mr Morrison, accorded with a proposal by
him in 1999 to set up an Executive Management
Committee. He saw this proposal as adopting his proposal.
That structure identified the position of MOS reporting
directly to Council with a link between MOS, the Minister
and the Manager, Administrative Services. This structure
was basically the same as before, he said.
The crucial question was whether the work done by Mr
Morrison in his position and/or the job description was
evidence that the new position of MOS and its duties was
the same.
First, there was the evidence of the job description adopted
in 1998. Then, there was Mr Morrison’s evidence of what
he did which, it was accepted, differed in some aspects
from what was prescribed by the job description. There
was reference to the duty statement as recommended by
the Mendez Report, but there was no evidence, as I have
observed, that that was approved, adopted or prescribed
by the Elders Council, and therefore that it was not
evidence of what Mr Morrison’s duties as DOS were.
Mr Morrison’s evidence can be summarised as follows.
As DOS he was Chairperson of a number of committees
of Outreach Services. The restructure would mean that
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he was no longer Chairperson. He would simply become
a resource person to those committees. He gave evidence
of objections to his ceasing to being Chairperson of some
committees but that was not evidence that his old duties
were not to change. The structure had outreach bodies
reporting to him directly and he, in turn, reported to the
Elders Council and then to Church Council.
The new structure, according to Mr Morrison, was that
he, as Director of all of the Outreach programs, reported
directly to the Convenor (Dr Jenkins) who reported then
to Council.
He recommended, he said, that the Executive Council be
formed so that matters which were not a considerable
policy issue could be expedited by an executive
management team rather than waiting for two or three
months for a decision from Council. (This
recommendation was not implemented.)
Mr Morrison said that he was involved in leadership and
management (see pages 103-105(AB))) and as DOS, he
was involved in and made recommendations to Council
on matters of policy. He suggested new programs, but
funding was tight. His role included looking for new
programs and he developed a range of general policies
and gave examples (see pages 29-30(TFI)). He activated
an occupational health and safety policy. He put forward
an information technology policy to the Church Council.
In short, he said that he was developing and implementing
policy (see page 103(AB)).
He said also that he engaged in program evaluation and
gave examples (see pages 33-34(TFI)). He was involved
in professional development of staff and gave examples
(see pages 34-35(TFI)). He was involved in liaison with
Ministry property and administration officers. He said
that the basis of his employment was full-time. His role
with the recruitment and training of volunteers was
minimal.
He said that he did act as backup for the Minister and
assisted in the healing of certain hurts at Trinity. He
learned with persons at other churches to ensure that
dovetailing occurred. Some functions in the duty
statement were not being performed any more (see page
65(TFI)).
Mr Morrison’s duties included, on his evidence, being
the Executive Officer of the Outreach Committee and
fulfilled the duties outlined for MOS. He reported to the
Elders Council and then to Church Council in 1999, and
later to the Outreach Committee, as he was required to
do. He contributed to the planning of Outreach Services.
In budgeting and expenditure, he had responsibility for
the co-ordination of the annual Outreach Services budget
and gave details (see page 40(TFI)). He was responsible
to ensure that programs were managed and ran according
to the systems set up. He collected data and made reports.
He helped produce a training manual which a co-ordinator
was producing. He performed duties in the public relations
area (see pages 42-43(TFI)) and he involved himself
through meetings and contact with community and church
representatives and represented Trinity Outreach Services
in peak bodies and State forums.
As far as “Human Resource Manager” (sic) was
concerned, he had responsibility for recruitment and
induction of staff. He was engaged in managing
professional and training development and was
involved in team reviews, as well as handling initial
grievances and informal dispute resolution (see pages
44-45(TFI)).
Mr Morrison said that the job description of MOS was
an exact description of what he did, no more, no less (see
pages 103-105(AB)) and pages 45-46(TFI)). The content
of the position, whether entitled DOS or MOS remained
the same as was the reporting structure.
Dr Jenkins’ evidence was also as it appears hereunder,
summarised.
Previously, there was no way that the Council had any
accountability from DOS. In the new system, the people
responsible for property, finance and budget, and pastoral
care would “become informed” (see page 162(TFI)).
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64 The second difference was reporting to the Minister on a
day to day basis and then expecting the new MOS to
operate as a team member alongside the Minister. This
was a significant shift. This was a hierarchical suggestion.
The other was that there were now three senior people
who stand alongside each other and accept responsibility
for significant different aspects of church life. It increases
the autonomy of MOS because he is operating as a team
member, rather than as a subordinate to the Minister.
Previously, there was no reporting to the Parish Council
and, therefore, the people responsible for budget and
property received no reports from DOS. In the new
system, all of the councillors responsible for all functions
of the Church would receive the same report. Exhibit 1
(at page 92(AB)) sets out an overview of the functions.
65 Dr Jenkins described (at page 164(TFI)) a number of
programs, saying that the refugee program had ceased,
which might not be recent. She said that data collecting
and reporting was a significant addition. The MOS’
attendance at Council meetings was different, she said,
from attending a committee. Quality assurance is now a
very high priority in the community services field.
Volunteer training is a wide duty. The human resource
management is distributed in a different way because
some significant human resource management had been
assigned to the new Manager, Administrative Services,
so that they envisaged that the recruitment, induction,
supervision and support, professional training and
development, performance reviews and initial grievances
and informal dispute resolution would be handled by
MOS but that the more formal aspects of that would be
handled by the Manager, Administrative Services.
66 Dr Jenkins’ evidence went on as follows.
67 There is a much stronger emphasis on consulting with
co-ordinators in the MOS duties. Some co-ordinators are
professional persons entirely capable of managing on a
day to day basis. The MOS is not employed as a day to
day manager. Co-ordinators of Outreach Services report
to the Committee on a monthly basis, but the MOS has
higher level responsibilities. He is not responsible for
anything to do with the teaching program or the selection
of students with the learning centre, but there was staff at
the Trinity Learning Centre with a higher level
requirement.
68 She said that co-ordinators working with vulnerable
clients are themselves under pressure and highly
vulnerable and needed a person of higher level of expertise
who could debrief and assist them. The MOS is
responsible for the management of Outreach Services,
however, day to day operations are managed by coordinators. The overall management of Outreach Services
is at a higher level and that refers to policy, program
evaluation, professional development of staff and liaison.
69 Dr Jenkins’ intention was always to place MOS over coordinators who were responsible for day to day
management. To avoid ambiguities about what oversight
meant, she built into the new job description specific
activities such as professional development. The MOS
deals with these, not the Convenor. This required a report
to the Council just as DOS did to the Elders Council.
70 The duty to advise policy to service providers is shared
with co-ordinators. The MOS ensures that service
providers are given support, information and direction as
necessary, as a function of the MOS in consultation with
the co-ordinators and the Outreach Committee (see page
183(TFI)). In the old job, it was vaguely expressed. The
DOS undertook tasks as directed by the Elders Council.
The Church Council gives directions through the
Convenor of Outreach Services. The MOS is now the
liaison officer between the Church Council and program
directors. Programs are now reported to the Convenor
who reports to the Council (see page 184(TFI)). The coordinators all report to the Co-ordinator Outreach Services
Committee, and the Convenor then reports to and makes
recommendations to the Council.
71 It was still an important role of the MOS to provide
counselling and support. As to providing Outreach
Services within the Church and general community, this
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was a specific function of the MOS who is neither
Chairman or a member of the committees. Duties which
were those of the DOS were removed and given to other
persons. They were wound back to the Manager at a higher
level. They were just not oversight.
72 She could find no evidence that a number of duties were
being performed by the DOS or that they were being
performed in a professional manner, because the job
description was vague. Thus, it seemed to Dr Jenkins that
there was insufficient work to constitute a full-time
position (see page 186(TFI)).
73 There was no way that there could be explicit
accountability by the DOS. It is noteworthy that the
Mendez Report was never approved, that no reports were
given or log book kept by Mr Morrison as directed (see
pages 203-204(TFI)). Mr Morrison himself was given
the opportunity to have what is termed “input” into her
report, she said. (His last contribution was on 22 June
2000 (see page 205(TFI)).) He did not, however, contact
Dr Jenkins to discuss these matters.
74 Dr Jenkins reiterated in re-examination that the new
job was not the old job and covered wider
responsibilities.
75 The following is Mr Thomson’s evidence, in summary.
76 Mr Thomson, in his evidence, agreed that there were
similarities between the MOS and the DOS, but not
substantial similarities. The administrative services, he
said, were now significantly different. The three major
Outreach activities remained but the rest had gone. The
Trinity Refugee Settlement Committee had gone. He then
admitted that it may not have gone. He was surprised to
read material which said that it was still operational (see
pages 226-227(TFI)).
The Job Interviews and the Termination
77 It was, of course, Mr Morrison’s case, too, that he should
have been appointed to the position of MOS. The position
was advertised on 11 November 2000. Significantly, the
occupant of the position was to be paid about $12,000
more than the salary payable to the person occupying the
position of DOS.
78 The interviews of applicants for the position, including
Mr Morrison, took place on 17 December 2000.
79 Five applicants, including Mr Morrison, were
interviewed. The interview panel consisted of Dr Jenkins,
Ms Parker, and the Director of Caring Services from the
Wesley Mission, Mr Douglas Robertson. Mr Robertson,
of course, came from a Parish other than Trinity and was
an “outside person”. The same questions were asked of
each candidate. The Committee had some reservations
about Mr Morrison’s ability to do the job of MOS after
the interview. He was not selected, but Ms Judith
Anderson, who was considered to have more
comprehensive skills and a wider breadth of experience,
was selected.
80 The position was advertised because the Church Council
wanted to see if there was anyone better than Mr Morrison,
Dr Jenkins said in evidence. Mr Morrison was personally
informed of the decision to engage Ms Anderson and this
was done on 20 December 2000. In addition, the Secretary
of the Church Council, on the same day, sent a
memorandum to all staff, including Mr Morrison,
advising that the position of DOS had been made
redundant with effect from 31 December 2000, and
advising that Mr Morrison would be leaving the employ
of the Parish on 22 December 2000. In that memorandum
it was also advised that Ms Anderson would be appointed
to the new position of MOS, taking up her position on 5
February 2001 (see page 89(AB)).
81 A letter was written to Mr Morrison by Ms Parker, as
Chairperson of the Council, dated 20 December 2000
(see page 66(AB)), advising that the position of DOS
had been made redundant, and advising further of details
of the severance payment. In addition, in the letter Mr
Morrison was advised that his application for the position
of MOS was unsuccessful. He was also asked to vacate
his office on 22 December 2000 and there was mention
of a farewell function for him.
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82 Mr Morrison, following that decision, was not dismissed,
but continued to do the work which he was doing until
his eventual dismissal took effect.
FINDINGS AT FIRST INSTANCE
83 I now summarise the findings made by the Commissioner
at first instance.
84 The Commissioner considered all of the evidence and
found that, whilst the position was still responsible for
managing the day to day operations of Outreach Services
and consulting the Minister if necessary, overseeing the
paid staff involved in the Trinity School for Seniors, the
Trinity Learning Centre, the Trinity Youth Options and
Emergency Relief, the work content of the position
overall, as outlined in the job description, showed that
many of its detailed functions had changed.
85 The Commissioner found that the evidence supported the
conclusion of the respondent that the position should be
made redundant because a substantial proportion of its
functions were no longer relevant. Further, the
Commissioner found that the decision to make the
position redundant occurred also in the context of the
restructure which happened in accordance with the
proclamation of the National Assembly.
86 Further, the Commissioner found that the context
provided by that restructure also led to the conclusion
that the decision to make the position of DOS redundant
was not a decision simply taken in isolation. The
restructure coincided with the appointment of a new
Minister and the approach made to Dr Jenkins to become
a member of the Church Council with a view to becoming
the Convenor of Outreach Services. One consequence of
Dr Jenkins’ appointment as the Convenor of the Outreach
Committee was that Mr Morrison would report to her.
87 Further, as the Commissioner found, the Outreach
portfolio was one of four such portfolios and the
appointment of a Convenor for the portfolio of Outreach
was consistent with the Church Council’s decision to
appoint convenors for the other three portfolios.
88 The Commissioner found that Mr Morrison’s evidence
was quite consistent with the evidence of Dr Jenkins’ that
part of her brief was to simplify the various advisory
groups’ structures and the lines of reporting and of
authority. These changes had implications for Mr
Morrison’s position and Dr Jenkins considered the duty
statement for his position. Her evidence was that she was
taken aback to discover how many components of that
duty statement no longer applied to the current situation.
She reported her views to the Church Council and a
summary of changes to the position of DOS was attached
to that report (exhibit G) (see pages 194-200(AB)).
89 The Church Council, the Commissioner found, decided
that the position of DOS should be reviewed by the
Staffing Committee, in consultation with the Outreach
Committee. It was decided that, of the various possible
options facing the respondent, the best task would be to
construct a new position that more accurately reflected
the needs of the organisation so that it would then be in a
position to understand what full-time activities could be
carried out.
90 The Commissioner therefore reached the conclusion as
to the extent that Mr Morrison’s ultimate dismissal was,
by virtue of the position held by him of DOS being made
redundant, the evidence showed that the redundancy of
the position was, indeed, genuine. The Commissioner so
held.
91 The Commissioner then went on to find that, in Mr
Morrison’s case, whilst his position was made redundant,
he was not, for that reason, then dismissed and he
continued to perform the work which he had previously
been doing. The Commissioner then outlined the work
which Mr Morrison continued to do (see page 16(AB)).
92 The respondent then, through the voluntary activities of
Dr Jenkins, embarked on a process of consultation to
decide what should replace the position of DOS. There
was conflict of evidence about the extent to which Mr
Morrison participated in the consultation process or
participated in it to the extent which the respondent had
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requested of him. The Commissioner did not find it
necessary to resolve that conflict because Mr Morrison
did not claim that his dismissal was unfair because he
was not adequately consulted. His claim was that his
dismissal was unfair because the position of MOS,
eventually created by the Church Council in November
2000, was really the position previously held by him with
a different title and a larger salary, but with little other
change of significance to the work which he was actually
doing at the time when his position was made redundant.
The Commissioner observed that Mr Morrison bore the
onus of proving on the evidence that the two positions
were sufficiently similar. The Commissioner went on to
compare the position of DOS and the position of MOS,
which would involve more than the mere comparison of
duties. The view of the respondent that the new position
carried a higher level of responsibility was a very relevant
consideration, he observed. The new position was
described at page 82 of exhibit 1 (page 103(AB)), as
reported to the Church Council, and was responsible for
the management of the Outreach Services of the Church,
requiring the MOS to maintain an up to date knowledge
of the Church’s vision, mission, philosophy, policy and
procedures, especially as they apply to the management
of Outreach Services.
The Commissioner was not persuaded that the respondent
had merely recreated the position previously held by Mr
Morrison with a different title and a larger salary, with
little other changes of significance to the work which he
was doing at the time when his position was made
redundant. The Commissioner was left with the
impression, for example, that the position of DOS did
not have as great a role in policy issues as was suggested
for the position of MOS.
The Commissioner did not agree with Mr Morrison’s view
that the position which he held was a senior position.
There were similarities between the two positions, the
Commissioner held, particularly because the MOS
performed pastoral duties which had been pastoral duties
carried out in the DOS’ position.
However, the Commissioner was inclined to give greater
weight to the evidence from Dr Jenkins and Mr Thomson
as to the differences between the positions, which were
as follows—
(a) The MOS was to operate as a team member alongside the Minister, as one of three senior people
who stand alongside each other and accept responsibility for significant aspects of the Church
life.
(b) This increased the autonomy of the MOS position, compared to the position of DOS which
reported to the Minister.
(c) That is a difference of significance beyond the
similarity of the duties and tasks which overlapped between the two positions.
The Commissioner also accepted the evidence which
suggested that the MOS had a significantly higher
responsibility with respect to budgeting. Further,
occupational health and safety issues were now included
in the responsibilities of the MOS’ position, together with
a higher level of accountability and data collection, and
reporting with more specific service utilisation and cost
benefit analysis.
In addition, human resources management functions were
distributed in a different way and there was a much
stronger emphasis on consulting with co-ordinators. In
the Youth Options area and the Learning Centre, the MOS
operated at a higher level of expertise and responsibility.
The Commissioner therefore concluded that the overall
management of the Outreach Services was at a higher
level and placed the MOS at a higher level over the two
co-ordinators, who were in turn responsible for the day
to day management.
The Commissioner reached the conclusion that the
evidence did support Dr Jenkins’ evidence that the
position of MOS was stronger in the area of policy,
leadership and management functions than the position
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of DOS. He was not, therefore, persuaded that the new
position was a sham or that the new position was
sufficiently similar to the position abolished so that Mr
Morrison was effectively applying for his current job.
102 The Commissioner therefore concluded that the procedure
in interviewing Mr Morrison was not unfair, that the
restructure of the Trinity Parish which provided the
background for the redundancy of the position of DOS,
the creation of the MOS position and the decision of the
respondent to advertise that position was not a sham.
103 For those reasons, the Commissioner dismissed the
application.
ISSUES AND CONCLUSIONS
104 I should note that I have referred to the evidence and to
the Commissioner’s findings in some detail because of
the detailed comparison in evidence of duty statements
and of functions performed. Also it has been necessary
to outline in some detail the evidence relating to the
process of abolition of the office of DOS and the creation
of the office of MOS, as well as the change in government
of the respondent.
105 This was a discretionary decision, as that term is defined
in Norbis v Norbis (1986) 161 CLR 513 (see also Coal
and Allied Operations Pty Ltd v AIRC (2000) 74 ALJR
1348 (HC)). Thus, the appellant cannot succeed unless
he establishes that there was an error in the exercise of
the discretion at first instance and does so according to
the principles laid down in House v The King [1936] 55
CLR 499 at 505 (and see also Gromark Packaging v
FMWU 73 WAIG 220 (IAC)). It was the appellant’s case
that the exercise of the discretion miscarried, and the
respondent’s case that the exercise of the discretion had
not miscarried.
106 Further, insofar as this appeal depends on the view taken
by the Full Bench of findings of fact at first instance, I
repeat the well known principle laid down by the High
Court in Devries and Another v Australian National
Railways Commission and Another [1992-1993] 177 CLR
472—
“A finding of fact by a trial judge, based on the credibility of a witness, is not to be set aside because an
appellate court thinks that the probabilities of the
case are against—even strongly against—that finding. If the finding depends to any substantial degree
on the credibility of the witness, the finding must
stand unless it can be shown that the judge has failed
to use or has palpably misused his advantage, or has
acted on evidence which was inconsistent with facts
incontrovertibly established by the evidence or which
was glaringly improbable.”
(See also State Rail Authority of New South Wales v
Earthline Constructions Pty Ltd (in liq) (1999) 73 ALJR
306 and Abalos v Australian Postal Commission [1990]
171 CLR 167).
107 As Mr Kemp, however, correctly conceded, the issues
raised in this appeal were not, for the most part, matters
of credibility to any great extent, but related to findings
of fact and law and the correct inferences to be drawn
from facts. However, the Commissioner did give greater
weight to the evidence of Mr Thomson and Dr Jenkins. I
should add that it was submitted that the analysis by the
Commissioner of the processes making the position of
DOS redundant followed by a retrenchment and the
creating of the new position of MOS, its advertising and
interview was an exercise contrary to s.26(1)(a) of the
Act. This, it was submitted, is the case, because
technicality and legal form were introduced by such a
process. What the Commissioner did was to analyse the
train of events and properly identify as a matter of fact
that the making of a position redundant is one act and the
dismissal of the person who previously occupied that
position is another. The second act is the termination of
the employee once his/her position has been made
redundant. The dismissal is usually called a retrenchment
in cases of redundancy. There was no error in that
approach, on the submissions made, and no introduction
of technicality and legal form at all.
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108 Counsel for the appellant laid emphasis on the proposition
that the decision to make the position of DOS redundant
and create the position of MOS, to advertise the position
of MOS, to invite Mr Morrison to apply for the position
and then to appoint someone else to it, was one process,
and, indeed, one unfair process, all of which could be
characterised as a sham and which resulted in his unfair
dismissal.
109 It was, of course, the submission for the respondent that
the dismissal, and it seems by necessary reference to the
events preceding it on all of the evidence, was not a sham
and not unfair.
110 The question of what constitutes a genuine redundancy
has been considered by the Full Bench in a number of
cases, including Gilmore and Another v Cecil Bros and
Others 76 WAIG 4434 (FB).
111 The onus lay upon the appellant, as applicant, to establish
that the process whereby the position of DOS and its
duties was abolished because it was redundant and the
decision to create and constitute the new position of MOS
and to advertise and fill it with someone else other than
the appellant was a sham, a disguised dismissal of Mr
Morrison, and therefore palpably unfair. Alternatively,
the onus lay upon the appellant to establish that any
material part of that process was a sham and such a sham
as to render the dismissal (retrenchment) of Mr Morrison
unfair. The appellant’s case was that the respondent had
abolished the position of DOS in order to get rid of him,
put simply.
112 The appellant’s case was that the new position of MOS
which was created was not a new position, but effectively
Mr Morrison’s old position. It followed, of course, as
part of the case that he was not permitted or selected to
occupy that position. Accordingly, by implication, the
dismissal was submitted to be unfair for that reason,
namely that the process and the dismissal was, in fact, a
mechanism to effect Mr Morrison’s dismissal and call it
a retrenchment or redundancy. At least on appeal some
motive for such an approach was said to be attributable
to Dr Jenkins because of Mr Morrison’s undoubted failure
to comply with Dr Jenkins’ instructions to him to keep a
log book and to make reports regularly to the Outreach
Committee, which she convened, in the form and as she
required him to do and which the evidence was he did
not do. It was open to be found that he did not. However,
to state the obvious, this was not the sort of retrenchment
situation which was said to be unfair because a person
more deserving of retrenchment than the appellant should
have been retrenched when a position or positions are
made redundant. That is obvious, but it should now be
observed.
113 What did occur indubitably in this case was that the
respondent, a Parish of the Uniting Church, was required
by the decision of the National Assembly of the Uniting
Church, the supreme governing body of that Church, to
change its governmental organisation. This it correctly
set out to do and did. That meant, and, what in fact
occurred, was that the two old governing bodies of the
Parish, the Parish Council which controlled property and
finance and the Elders Council which governed the Parish
Ministry, Evangelism and Mission Outreach, were
abolished. This was bound to have some effect on the
DOS who was responsible to one Council, the Elders
Council. It was also bound to have some effect upon his
equivalent Director, who was responsible to the Parish
Council. In fact, both positions were effected and
particularly by the creation of a management team, as I
will later observe in these reasons.
114 The constitution of the Church Council as one supreme
governing body was indisputably done to improve the
government of the Parish and congregation by vesting
the government in the hands of one body with a view to
improving decision making, and improving
communication between the Parish, Parish organisations
and the Parish government. There was a genuine
reconstitution of Parish government.
115 It was also not in dispute, and, indeed, it was quite logical,
that there should follow and did follow an internal
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restructuring instituted, directed and supervised by the
Church Council and carried out by it and on its behalf to
reflect the new government of the Parish and the role of
employees of the respondent across the whole of the
organisation. All of this was contemporaneous with the
appointment and occupation of the office of Minister by
a new Minister, the Reverend William Jenkins.
As part of the need to change governing structures,
management structures and reporting mechanisms, and
as was the undisputed fact, the Council created four
“portfolios”. Each portfolio or area of responsibility was
given to a member of the Council who had became a
Convenor of a committee responsible for the
administration of those portfolios to the newly created
Church Council. The Convenor, as a member of the
Council, then reported to the Church Council. The
Convenor of such a committee of Outreach Services
Committee appointed by the Council, as I have already
observed, was Dr Jenkins, who was required to play her
part in reconstituting, reporting, managerial and
organisation position and situations.
There was, as was admitted in evidence, an immediate
implication for Mr Morrison who as DOS had been
Chairperson of the Outreach Services Committee and
reported as DOS, as I have observed, to the old Elders
Council. He had, in effect, supervised Outreach Services
reporting to the Elders Council. Once the new form of
organisation came in, he did not attend or report to Church
Council meetings, but reported to the Outreach Services
Committee, and, in particular, to Dr Jenkins, a Council
member and the Convenor. That he had a leadership role
as DOS was admitted in evidence by Dr Jenkins.
I have already referred to the instructions as to the nature
and format of reports which Dr Jenkins rightly required
Mr Morrison to present to her and through her to the
Committee, and were not provided. This, of course,
occurred notwithstanding an adjuration by the Council
to him to understand his position as a servant of the new
Church Council. It is quite clear and correct, given the
general examination of its government structures, its
management and organisation structures, which the
Church Council as a new body was undertaking, that the
function, duties and nature and the role of DOS would be
examined. This was done. It was the responsibility on
behalf of the Council of Dr Jenkins to do so and she did.
Against the background of the examination of the
restructure and reorganisation across the whole of the
Parish organisation, a Reorganisation Committee of the
Church Council was brought into being to examine and
effect what its name expresses. Indeed, this is what it did
do, not only in relation to DOS, but in relation to other
areas.
The Committee set out to examine the functions, role
and duties of DOS. There was ample evidence from Mr
Morrison himself that his duty statement as written and
tendered did not reveal his true role and it did not. Some
functions had disappeared, and, according to him, some
other duties were undertaken. It is quite clear that Dr
Jenkins was hampered in attempting to ascertain what
the precise duties were performed by Mr Morrison as
DOS by lack of reports and by the imprecision of the
duty statement itself. This was highlighted by the
substantial oral evidence given by Mr Morrison of the
duties which he performed in comparison to the new
duties prescribed by the MOS duty statement and by the
fact that in cross-examination Dr Jenkins was asked to
make comparison of the MOS statement with duties
recommended by the Mendez Report, which duties were
never approved by any governing body of the Church.
One conclusion which Dr Jenkins reached, and which
she was entitled to reach on the information which she
had, was that there were not sufficient or sufficiently
substantial duties reflected by the duty statement, the only
evidence before her in the absence of proper reports and
the presentation of a log book to suggest the position
was a full-time position.
Further, Mr Morrison’s evidence, although it was that
the position was a full-time position, was that he spent
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about three months working in another part of the Parish
organisation one day a week whilst he occupied the
position of DOS. Accordingly, it was open to Dr Jenkins
to doubt, at least, and actually decide that the position
was not a full-time position. In failing to report adequately,
Mr Morrison, too, lost his opportunity to put the evidence
of duties, which he later gave in evidence, to Dr Jenkins,
to the Outreach Committee and the Church Council.
On 17 May 2000, following her investigation in the matter
and assessment of the duty statement, Dr Jenkins reported
in a confidential report to the Church Council (see pages
194-195(AB)) indicating that there had been a significant
change associated with the direction and management of
Outreach Services.
She advised that she had reached the conclusion that the
duties of DOS had been reduced substantially, and,
indeed, there was then no evidence to the contrary. She
recommended declaring the position of DOS redundant.
There followed Mr Morrison’s objection in writing to
such a course being taken, dated 25 May 2000, which
occurred after he had been advised of the decision of the
Council. The Council and Reorganisation Committee
considered the matter, and in the course of the
considerations an “outside person” not concerned with
the Parish, the Reverend Des Cousins, was coopted and
took part in the process of “restructuring”, including
reorganisation connected to Outreach Services.
There was some concern within the Council as to whether
the Council had decided to restructure the position of
DOS or to make it redundant, and therefore whether the
Minutes correctly reflected the decision. In the end,
however, parallel with that part of the process and as part
of the process leading to the position actually being made
redundant, the Reverend Des Cousins, Dr Jenkins and
other members of the Council and members of some
Committees, including the Reorganisation Committee,
gave information, voiced their views and made decisions,
or otherwise took part in the comprehensive process.
Whether it was called restructuring or redundancy, it
amounted to the same thing because the decision, in the
end, was that a new position would be created and the
old position of DOS would be abolished. Importantly,
the opinion of a large number of persons in the form of a
needs analysis and otherwise was sought and obtained.
Not the least was that Mr Morrison was given the
opportunity to make his own views known. He did not
contact Dr Jenkins in relation to the question of needs
analysis, and his last contribution to the process was on
22 June 2000.
On 6 November 2000, following a lengthy and
comprehensive process, as I have described it, the Council
decided to advertise the position of MOS with the duties
allotted to it, as I have observed above. Before that, of
course, as I have observed, Mr Morrison was kept
informed from an early stage of what was going on and
given opportunities to comment and be heard.
A great deal of comparison of the two positions occurred
in evidence. A great deal of evidence from Dr Jenkins
and Mr Morrison as to the differences between the two
roles and the duties attachable thereto was given. Dr
Jenkins was cross-examined as to what the duties of MOS
were as recommended in the Mendez Report, as I have
observed. I have already also observed that the report
was not implemented or approved, and the duties
recommended in the report did not become the duties of
the position of DOS or MOS. It is correct and seems not
to be in issue that a number of duties and functions
prescribed for both are the same.
It was conceded by Counsel for the appellant in his
submissions to the Full Bench that the restructuring in
the respondent’s operations changed Mr Morrison’s role.
However, this, on the evidence, occurred, it was
submitted, because there was now one governing body
carrying out the role of its two predecessor governing
bodies, with responsibilities overall for parish
government. Mr Morrison’s job clearly remained fulltime, reporting to the new Church Council, however
followed a different line. He reported to a committee
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chaired by Dr Jenkins. Other persons also reported to
that committee, the Outreach Committee. The committee
reported through Dr Jenkins to Church Council (see pages
100-102(AB)).
There was no sufficient evidence that unlike the MOS
position the DOS position was a truly full-time position,
and that is a difference. I refer to the evidence to that
effect which I have mentioned above.
Another significant and major difference was that the use
of the MOS, together with the Manager, Administrative
Services (formerly Director of Administration reporting
to the Elders Council), and the Minister were specifically
constituted by the Council as a management team to
manage day to day operations, to give delegated
authorities from the Council, and even to make minor
policy decisions. This involved having all staff report to
them. That this was different was admitted by Mr
Morrison implicitly, but he said in evidence that he himself
sometime before had recommended the formation of such
a team. That recommendation was not implemented until
the process of change occurred leading to the creation of
MOS. That, in fact, was a trio of managers acting for and
on behalf of and, to some limited extent, in the shoes of
the Council between Council meetings. It was a high level
of management with the Minister on equal terms with
the two managers.
The new position, too, required its occupant to report to
the Church Council and the management of the Church’s
Outreach Services. It required the MOS to maintain an
up to date knowledge of the church’s vision, mission,
philosophy, policy and procedures.
There was no evidence at all that either of the persons
occupying the office of DOS had had that status, power,
responsibility or autonomy under the old structure. Whilst
the DOS, on the evidence, was involved in leadership
and management and in making recommendations on
policy to the Elders Council, the position was not, as was
the position of MOS, required to develop policy, to
evaluate programs, or to engage so specifically in the
development of staff, or, if it was, then it was not apparent
in any strong way from the evidence. Whilst there was
some similarity in the reporting roles, as Mr Thomson
admitted, the same amount of responsibility and the
executive role did not emerge at all from Mr Morrison’s
evidence or the duty statement for DOS, on a fair reading.
Against that, too, was the evidence of Dr Jenkins, and, to
some extent, Mr Thomson. It is quite clear, and it was
open to find and should have been found, that the role of
MOS was more autonomous as part of a team which
jointly stood in the shoes of Council as managers,
reporting to the Council and acting directly on behalf of
the Council, and including MOS and the other persons,
not as subordinates to the Minister but as equal members
of the team with the Minister, as Dr Jenkins put it (and
which was not denied).
It was sufficiently stated, and not sufficiently contradicted
by Mr Morrison’s evidence, that the MOS was responsible
for quality assurance which was now (as it was
inferentially not previously) a high priority (see Dr
Jenkins’ evidence), and there was an express and clear
emphasis on direct personnel management, particularly
of professionals, which did not exist, at least explicitly,
or sufficiently credibly or precisely in the duties of the
DOS. That this was so was emphasised by the
responsibility conferred on the MOS. It was asserted (see
Ms Parker’s letter (see pages 75-76(AB)) and Dr Jenkins’
evidence) and not again said in relation to the role of
DOS, that the MOS was expected to develop policies and
that that differed from the role of DOS. It was asserted,
too, that the role of MOS had assigned to it significant
responsibilities and new duties not assigned to DOS. This
increase in the level of responsibility and status merited
the increased salary of about $12,000 per annum which
was offered. Further, unlike DOS, MOS is required to
evaluate programs. There are new roles in relation to
financial management in approving expenditure and
coordinating the Outreach Service budget. There are
added responsibilities, it was open to find on the evidence,
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in personnel management and development, particularly
of professionals, as I have said. The MOS also, as a senior
manager, is responsible for staff appointments. There was
no evidence that DOS did any more than oversee staff.
There was not a significant difference, in my opinion,
between the MOS, being the Executive Officer of the
Outreach Committee, and the DOS, being the Chairperson
of that Committee in practical terms, when that is read in
the context of the MOS’ position as part of a management
team, and the Committee is chaired by a member of the
Council.
I do not need to compare individual duties further. The
evidence was quite clear, and it was open to find, that the
MOS was one of three senior people, including the
Minister, who were to accept responsibilities for
significant aspects of Church life, and this, as I have
already observed, conferred a greater autonomy on the
MOS than the DOS had and was a significant difference
as the Commission at first instance correctly found.
The Commissioner made other findings, which it was
open to make on the evidence, as to the difference between
the two positions. These were that the MOS has a
significantly higher responsibility with respect to
budgeting, she now has responsibility in occupational
health and safety, and there is a higher level of
accountability in data collection and reporting with more
specific service utilisation and cost benefit analysis.
Personnel management functions are distributed
differently and are more weighty (see page 19(AB)).
There is also a stronger emphasis on consulting with coordinators.
Further, as the Commissioner correctly concluded, the
overall management of Outreach Services is elevated now
to a higher level and over the co-ordinators who are the
day to day managers.
The evidence, as the Commissioner correctly found,
supported Dr Jenkins’ evidence that the position of MOS
is stronger in the areas of leadership, policy and
management functions. It is not insignificant that it carries
the extra salary to which I have referred.
It was clearly open to the Commissioner to find, and the
Commissioner should have found, on all of the evidence,
for those reasons, that the two jobs were different and
that Mr Morrison had not shown that they were essentially
the same. The fact that some of the duties were the same
or similar was not to the point. There were major and
significant differences. There were some similarities in
the elements of reporting structure, the essential reporting
by the MOS, as part of a management team in which she
was equal to the Minister and not a subordinate, which
meant that she has more autonomy, that she is much more
a manager and a developer of policy, and that the team of
responsible management persons act more overtly for and
on behalf of the Council with autonomy and
responsibility.
It was open to the Commissioner to find, on the evidence,
that the two positions were not the same in the emphasis
of duties, in status, function, responsibility or autonomy.
The Commissioner observed that any comparison
required a consideration of more than just duties.
Most of the evidence as to the duties of DOS was that of
Mr Morrison, and the Commissioner clearly accepted,
having the advantage of seeing the witnesses, that he
should and did give greater weight to the evidence of Mr
Thomson and Dr Jenkins. A close consideration of the
transcript and of the evidence, as I have outlined it above,
demonstrates there is nothing which can be said which
renders that view incorrect, or to demonstrate any misuse
of that advantage.
In relation to the application of Devries and Another v
Australian National Railways Commission and Another
(op cit), the findings of fact made by the Commissioner,
based on the credibility of witnesses or the preference
for the evidence of witnesses, should not be set aside
because the appellate court thinks that the probabilities
of the case are against or even strongly against that finding.
Indeed, the probabilities, as I have read the evidence and
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recounted it, are strongly in favour of the findings made
by the Commissioner, supported too by a substantial
amount of documentary evidence.
The Council, whether Mr Morrison’s duties were those
which appeared in his outdated duty statement or whether
they were as he described them in evidence, were
significantly different and the nature of the DOS position,
therefore, was significantly different from MOS, for the
reasons which I have expressed, put at best from Mr
Morrison’s evidence.
The Commissioner was entitled to find, and correctly
found, that MOS was required to maintain an up to date
knowledge of the Church’s vision, mission, philosophy,
policies and procedures (a more formable and express
direction comparable with the role of a senior manager).
In particular, it was open to find, and it should have been
found, that the respondent employer saw a long and
considered process involving the Church Council and a
number of people, persons, committees and others decided
to and made the position of DOS redundant for reasons
compatible with the improvement of its organisation,
government and communication and for the purposes of
genuine required restructure.
It was open to find, for the reasons which I have expressed,
and it should have been so found, that the new position
of MOS by a proper exercise of judgment by the
respondent, was required for the efficient conduct of the
respondent’s organisation, and that it was a significantly
different position from DOS, having wider
responsibilities, higher status, greater autonomy, a greater
salary, and a more responsible role.
It was not a process directed to Mr Morrison’s unfair
dismissal at all; nor did he establish that it was. The intent
and the process, a long and careful one, it was open to
find, on all of the evidence, and the Commissioner was
correct to so find, was fair. Dr Jenkins’ disapproval of Mr
Morrison’s refusal to report in accordance with her
directions, on all of the evidence, had nothing, or nothing
material, to do with the redundancy, because the process
of redundancy was one approved by the whole of the
government and governing processes after consultation
with a large number of people, including Mr Morrison.
Further, the fact that the position of Manager of
Administration Services was not advertised was not
established to be relevant to the questions raised in these
proceedings.
The Commissioner, having seen the witnesses, gave
greater weight to the evidence of Mr Thomson and Dr
Jenkins regarding the differences between the positions.
The Commissioner did not accept that the respondent had
merely created the position of MOS. The Commissioner
concluded that, in relation to policy issues, the position
of DOS did not have as great a role as suggested for the
position of MOS. He preferred Dr Jenkins’ evidence at
page 104(TFI) to that of Mr Morrison at page 27(TFI).
The Commissioner correctly accepted that there were
similarities between the two positions and that the MOS
performed tasks or duties that remained from the DOS’
position.
The evidence was quite clear, namely that the MOS was
to operate as a team member alongside the Minister, as
one of three senior people who were to accept
responsibility for significant aspects of church life. The
Commissioner correctly found that this position conferred
greater autonomy, responsibility and status on the MOS
than the DOS had. This, the Commissioner correctly
found, was a significant difference.
The advertisement and the interview which occurred were
therefore resulting from the correct process of the making
of the DOS position redundant and the creation of the
MOS position not a sham. It followed that the decision
of the respondent to advertise the position was not a sham.
In addition, particularly since the Commissioner, as he
was entitled to do, put greater weight, as he put it, on the
evidence of Mr Thomson and Dr Jenkins, there was no
evidence that the process of selection of interviews and
the detailed refutation of the interview of candidates for
the MOS position, including Mr Morrison, was anything
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but a genuine and correct process. There were five
applicants, and one of the applicants who was from
Darwin was discarded after interview. The evidence,
which was uncontroverted, was that Ms Anderson was
found to be the best candidate, and that there was some
doubt about Mr Morrison’s ability, according to the
selection criteria, and in the minds of the interviewing
committee, which consisted of an outside person from
the Wesley Parish, as well as Dr Jenkins and the
Chairperson of the Parish Council.
148 The grounds of appeal were not made out insofar as they
alleged any error fatal to the decision at first instance.
There was no error established on the principles referred
to above in the exercise of the discretion at first instance.
I have considered all of the evidence and all of the
positions carefully.
149 Finally no ground of appeal has been made out, for those
reasons. There was no mistake in the exercise of the
discretion. I would dismiss the appeal.
CHIEF COMMISSIONER W S COLEMAN—
150 I have read the reasons for decision of His Honour the
President. I agree with those reasons and have nothing to
add.
COMMISSIONER S WOOD—
151 I have read the reasons for decision of His Honour the
President. I agree with those reasons and have nothing to
add.
THE PRESIDENT—
152 For those reasons, the appeal is dismissed.
Order accordingly
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(2) THAT appeal No. FBA 45 of 2001 be and is hereby
dismissed.
By the Full Bench
(Sgd.) P.J. SHARKEY,
[L.S.]
President.
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Decision
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Appeal adjourned.
Mr J H Brits (of Counsel), by leave
Mr M Richardson, as agent
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Order.
This matter having come on for hearing before the Full
Bench on the 14th day of May 2001, and having heard Mr J H
Brits (of Counsel) on behalf of the appellant and Mr M
Richardson, as agent, on behalf of the respondent, and Counsel for the appellant having made application to adjourn the
hearing and determination or other of the appeal pending the
hearing and determination of appeal No IAC 6 of 2000 by the
Western Australian Industrial Appeal Court, and the respondent herein having consented to the adjournment, and the parties
herein having consented to waive the requirements of s.35 of
the Industrial Relations Act 1979 (as amended), it is this day,
the 14th day of May 2001 ordered that the hearing and determination of appeal No FBA 18 of 2000 be and is hereby
adjourned pending the hearing and determination of appeal
No IAC 6 of 2000, or until further order.
By the Full Bench
(Sgd.) P.J. SHARKEY,
[L.S.]
President.

_______________________________________________________________________________

Decision
Appearances
Appellant
Respondent

Appeal dismissed
Mr S P Kemp (of Counsel), by leave
Mr A J Power (of Counsel), by leave, and
with him
Ms M G Saraceni (of Counsel), by leave

_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full Bench
on the 12th day of September 2001, and having heard Mr S P
Kemp (of Counsel), by leave, on behalf of appellant and Mr A
J Power (of Counsel), by leave and with him Ms M G Saraceni
(of Counsel), by leave, on behalf of the respondent, and the
Full Bench having reserved its decision on the matter, and
reasons for decision being delivered on the 21st day of
November 2001, it is this day, the 21st day of November 2001,
ordered as follows—
(1) THAT the application made by and on behalf of the
appellant to be given leave to adduce fresh evidence
be and is hereby dismissed.

2001 WAIRC 04296
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
YMCA OF PERTH, APPELLANT
v.
MICHAEL COUSINS, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
COMMISSIONER J F GREGOR
DELIVERED
MONDAY, 3 DECEMBER 2001
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Decision

Appeal withdrawn by consent
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Order.
The Notice of Appeal herein, having been filed in the Registry of the Commission on the 24th day of March 2000, and
having been served upon the respondent on the 29th day of
March 2000 and a Declaration of Service having been filed in
the Registry of the Commission on the 30th day of March
2000, and the abovenamed appellant, on the 16th day of November 2001, and received in the Commission on the 29th
day of November 2001, having advised the Commission in
writing that the appellant wished to withdraw the appeal, and
the abovenamed respondent, on the 29th day of November
2001, having advised the Commission, in writing, that the
respondent consented to the appeal being withdrawn by the
appellant, and the Full Bench having decided that the consent
to the withdrawal of the appeal constituted special circumstances so as to exempt the parties and each of them from
further compliance with Regulation 29 of the Industrial Relations Commission Regulations 1985 and having so exempted
them, it is this day, the 3rd day of December 2001, ordered,
by consent, as follows—
(1) THAT there be leave granted and leave is hereby
granted for appeal No FBA 18 of 2000 to be withdrawn.
(2) THAT the Full Bench refrain from hearing the said
appeal further.
By the Full Bench
(Sgd.) P.J. SHARKEY,
[L.S.]
President.

FULL BENCH—
Appeals against decision of
Industrial Magistrate—
2001 WAIRC 04155
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ARMANDO
LA
GUIDARA,
APPELLANT
v.
ANTONINO
TRIPOLITANO,
RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
COMMISSIONER A R BEECH
COMMISSIONER P E SCOTT
DELIVERED
THURSDAY, 15 NOVEMBER 2001
FILE NO/S
FBA 30 OF 2001
CITATION NO. 2001 WAIRC 04155
_______________________________________________________________________________

Decision
Appearances
Appellant
Respondent

Appeal dismissed.
Mr K C Brown, as agent
Mr G McCorry, as agent

_______________________________________________________________________________

Reasons for Decision.
THE PRESIDENT—
INTRODUCTION
1 The abovenamed appellant, Mr Armando La Guidara was
the complainant in proceedings in the Industrial
Magistrate’s Court at Perth, which were heard on 19 and
26 April 2001 and determined in that Court on 17 May
2001, wherein the Industrial Magistrate, having heard a
submission of no case to answer on behalf of the
defendant, the abovenamed respondent, who called no
evidence, dismissed the complaint.
2 The complaint alleged various breaches of the Building
Trades (Construction) Award 1987 (No R17 of 1978)

3

4
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(hereinafter referred to as “the award”). Mr La Guidara
now appeals against the order dismissing the complaint.
There was no order as to costs and that part of the decision
is not appealed against.
GROUNDS OF APPEAL
The appeal is made pursuant to s.84 of the Industrial
Relations Act 1979 (as amended) (hereinafter referred to
as “the Act”) against that decision, on the following
grounds, as amended—
“The appellant seeks that the decision to dismiss the
complaint before the Court be quashed, and that the
original complaint be referred to the Industrial Magistrates Court for determination, save and except the
finding that the complainant was an employee of the
defendant, and that the complainant was employed
in a calling to which the Award relates.
Grounds upon which the appeal is lodged are as follows;
1. His Worship erred by failing to acknowledge
the Scope clause of the Award insofar as it
states on whom the award shall apply, namely
all employees, and all apprentices, and to the
employers employing those employees and/
or apprentices.
2. His Worship erred by finding clause 45(1) reduced the scope of the Award to eliminate a
Junior over the age of 16 years engaged without the consent of the Union from a right to
employment in the Industry under the Award.
3. His Worship erroneously found that the Unions consent was a precondition to the
complainants employment under the award,
and then finding that does not prevent the
employment of a junior but rather regulates
their employment.
4. His Worship erroneously found that the unions consent was a precondition to the
complainants employment under the Award at
all.
5. His Worship paid insufficient regard to the fact
that the complainant was born on March 7th
1980, and became an adult at law during the
periods of his employment.
6. His Worship paid insufficient regard to the fact
that the complainant was initially engaged to
be an apprentice when the consent of the union is not a precondition of employment under
the award, regardless of age.
7. His Worship erred by not finding the award
had application to the complainant at least
from March 7th 1998, when clause 45 (1) of
the Award became redundant owing to the
complainant becoming an adult at law.
8. His Worship erroneously found that a full time
employee under the Award is engaged on an
hourly basis.
9. His Worship erred by finding clause 8(1), 8(4)
and 35 suggests that employees be paid for
only the hours worked.
10. His Worship applied insufficient weight to the
evidence that the defendant determined that
work would not be provided to the complainant nor payment in lieu when the defendant
wished to attend to his own social activities
such as tennis matches and annual leave.
11. His Worship erred by finding the complainant must establish that he worked 38 hours in
any given 5 consecutive days of work to claim
38 hours pay for that full week.
13. His Worship erred by not placing sufficient
weight on the evidence that the complainant
was only paid for actual days of work performed.
14. His Worship failed to acknowledge the the (sic)
20th day in a 4 week cycle is a Rostered Day
Off with Pay in accordance with the award.
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15. His Worship placed insufficient weight on the
fact that the complainant attended for work
but was denied work on several occasions, was
not paid for such days, and erred by finding
there was a need for proof of working hours
to be entitled to pay, contrary to clause 35.
17. His Worship failed to apply appropriate weight
to evidence of the number of days and the days
actually worked by the complainant, established from Bank and Taxation records.
18. His Worship failed to apply sufficient weight
on the evidence of Brown which rationilised
(sic) the evidence given by the complainant
in relation to exhibits 1, 3 and 4.
19. His Worship erred by failing to find that an
employee is entitled to 8 hours of employment
or payment in lieu, and only in specified circumstances is there an entitlement to deduct
pay for non working time.
20. His Worship erred by failing to find the complainant was entitled to annual leave either
under the terms of the Award or the Minimum
Conditions of employment Act, notwithstanding evidence of completed weeks of work.
21. His Worship erred by failing to find the complainant was entitled to be paid for days when
no work was performed owing to the observance of a Public Holiday either under the
Award or the Minimum Conditions of Employment Act.
22. His Worship erred by failing to find an employee engaged on weekend work, work on
RDO’s and work on Public Holidays is entitled to a minimum number of hours of work
or pay at the relevant rate.
23. His Worship erred by not finding that daily
fares are an award entitlement for each day or
part thereof worked, and for RDO’s taken, as
well as days when or attending and not required, notwithstanding the evidence of being
paid only for days on which work was actually performed.
25. His Worship erred by not finding the complainant was entitled to appropriate notice or
payment in lieu on each occasion continuous
employment was broken by the employer giving notice of no work being available after the
commencement of employment on the day
preceding the termination.
26. His Worship erred by finding the complainant was not entitled to severance pay.”
BACKGROUND
Claim and Defence
5 Mr La Guidara was employed by the respondent from
April 1997 to February 2000 as an assistant to a building
tradesman and was paid at various rates of pay. Mr La
Guidara claimed that he was not paid a total amount of
$46,338.28, being amounts which the respondent failed
to pay to him, in breach of various clauses of the award.
In fact, the claims which he made, summarised, were as
follows—
“
• entitled to adult rates of pay for the period 1 July
1997 until termination.
• not paid in accordance with the award as a full
time employee but was paid a lesser amount for
each day worked over the period of continuous
service.
• not paid as a casual and was not paid the appropriate minimum weekly rate for each week
worked.
• not provided with annual leave and loading.
• not paid accrued annual leave upon termination.
• not paid for public holidays not worked.
• not paid the appropriate rate for public holidays
worked.
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• not paid the appropriate rate for weekends
worked.
• not paid fares and travel allowance.
• not paid severance pay.
• not given the appropriate superannuation contribution.
• not given the appropriate payment in lieu of notice.”
(See pages 21-22 of the appeal book (hereinafter referred
to as “AB”).)
6 The respondent maintained that there was no employment
relationship. The learned Industrial Magistrate found that
there was an employment relationship and that finding
was not in issue upon this appeal.
7 Further and alternatively, the respondent made the
following allegations that Mr La Guidara was—
“
• not engaged to perform work described by the
terms of the award.
• not performing the work of a labourer assisting a
tradesperson in the work of tiling on construction work.
• not entitled to adult rates of pay.
• not entitled to be paid as a full time employee.
• not entitled to be paid the minimum weekly rate
for each week worked.
• not entitled to annual leave and loading and had
no accrued leave on termination.
• not entitled to be paid for public holidays not
worked.
• not entitled to be paid for public holidays allegedly worked.
• not entitled to reasonable pay in lieu of notice.
• not entitled to severance pay.
• not entitled to have superannuation contributions
made.”
(See pages 21-22 (AB).)
8 The respondent also relied on Clause 45(1) of the award
and s.5 of the Minimum Conditions of Employment Act
1993 (hereinafter referred to as “the MCE Act”).
Facts
9 In about April 1997, when Mr La Guidara was aged 16
years old and was about to turn 17 years old, he was
unemployed, having left his previous employment as a
tiler’s labourer, in which capacity he was employed for
about one year. He wished to be employed and his parents
wished him to enter into a tiling apprenticeship. His
parents contacted the respondent, who comes from the
same town in Italy as Mr La Guidara’s mother. They asked
the respondent to take their son on as an apprentice. The
respondent agreed to take Mr La Guidara on trial for a
two week period to assess his suitability as an apprentice.
That trial period was successfully completed and the
respondent agreed to take on Mr La Guidara as an
apprentice and to obtain the necessary documents for
execution to bring the apprenticeship into being. However,
the respondent never did and no apprenticeship was ever
entered into.
10 The undisputed evidence was that Mr La Guidara worked
for the respondent on a weekly basis and that his only
time off work was when he was sick or when the
respondent was away on holidays. The work carried out
by Mr La Guidara was the same work which he had carried
out in his previous employment. The work was carried
out at private houses, at houses under construction and
other premises.
11 On some occasions, when Mr La Guidara presented
himself at the respondent’s home to go to work, he was
told that there was no work available and would have to
return home. He started work at 7.00 am and sometimes
earlier at 6.00 am. When he started early, he finished at
2.30 pm, but later if he started at 7.00 am. He was absent
from work a couple of times due to illness, but received
no pay for sick leave.
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12 Mr La Guidara was unable to recall whether he worked
less than 8 hours on any day. He worked Mondays to
Fridays and sometimes on weekends as well. He worked
on some public holidays, but not all. He worked always
under the control and direction of the respondent, never
alone on site and he never laid tiles.
13 He was paid by cheque into his bank account, not always
on time and sometimes a week late. Superannuation
payments were made. Tax was deducted from the wages
paid to him, but he was informed that the deductions were
calculated on the wrong basis.
14 Mr La Guidara was clearly unable to remember when
various breaks from work occurred, nor the days on which
he was sick and off work. He was unable to testify to the
number of hours which he worked on any one day, saying
that he worked eight hours per day for over half the time
and less than eight hours per day for a quarter of the
time. He was unable to identify which Saturdays or
Sundays he worked or how many hours which he worked
on the weekend; nor could he identify which public
holidays he worked.
15 Most of the work at private houses was renovation work.
It was clear from his father’s evidence that the respondent
did not obtain the documents which it was necessary to
execute to institute an apprenticeship. After three months,
nothing was done and the respondent told Mr La
Guidara’s father that it was unnecessary for Mr La Guidara
to have a ticket and that he could stay on as a labourer.
The original offer of a job was as an apprentice.
16 Mr Keith Charles Brown gave evidence of calculations
of the amount of underpayments, based on Mr La
Guidara’s bank records, PPS tax statements and
superannuation records and evidence of conclusions of
times worked.
No Case to Answer Submissions
17 The submission by the respondent, the defendant at first
instance, to the Industrial Magistrate at first instance was
that Mr La Guidara had not proved that—
(a) He was an employee;
(b) He was employed in a calling to which the award
applied;
(c) He was employed without the consent of the union;
(d) He was entitled to specific benefits under the
award; and
(e) He did not receive those benefits.
FINDINGS AT FIRST INSTANCE
18 The learned Industrial Magistrate, having heard the
evidence of Mr La Guidara and his father, Mr Carmelo
La Guidara, as well as Mr Brown, the agent for the
appellant, as to certain calculations of wages and amounts
not paid, in deciding that there was no case to answer,
made the following findings—
(a) That there was an employment relationship.
(b) That the work performed by Mr La Guidara was
that of a labourer assisting a tradesman.
(c) That, notwithstanding the “validity” of Clause
45(1) of the award, the employee’s claim could
not succeed because of the failure to call evidence
of the union’s consent to the employment, given
that the claim was entirely based on Clause 45(1)
.
(d) That the requirement of the union’s consent as a
condition precedent to his employment under the
award was not a condition of employment and
was not affected by the MCE Act.
(e) That no “benefits” had proven to be due under
the award.
19 The learned Industrial Magistrate found no merit in a
number of submissions. He found that it was unnecessary
for him to consider whether the complaint fell within the
calling of “plasterer’s labourer”.
20 The learned Industrial Magistrate found significantly, too,
that three months after the beginning of the employment
relationship, the respondent made it clear that Mr La
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Guidara would not be taken on as an apprentice and that
he would continue to work as a labourer, a position which
was reluctantly accepted. The relationship changed at that
point in time, in or about July 1997. Even then, neither
party saw Mr La Guidara as being an apprentice.
21 The learned Industrial Magistrate also found that Clause
45 of the award was neither illegal nor discriminatory.
Clause 45(1) of the Award
22 Clause 45 of the award reads as follows—
“45.—PROHIBITION OF JUNIOR EMPLOYEES
(1) Except as provided in subclauses (2)-(9) inclusive hereof, the employment of junior employees
(except apprentices) on any work which, if performed by an adult employee, would be subject
to the provisions of this award is prohibited unless the consent of the union is in each case first
obtained. If any junior employee (except an apprentice) is so employed such employee shall be
paid not less than the rate of pay of an adult performing similar work.
(2) A junior employee employed on work for which
an apprenticeship is provided for in this award
and who is not registered as a probationer pursuant to regulation 6 of the Industrial Training Act
Regulations, shall be paid not less than the wage
prescribed in Clause 8 of this award for an adult
employee performing similar work.
(3) Junior employees may be employed as roof tile
fixers in the proportion of 2 juniors to 1 adult
employee.
(4) (a) A junior employee employed as a roof tile
fixer shall, upon attaining the age of 20
years, be classed as an improver and be paid
as such, provided that the time worked prior
to his 20th birthday shall be counted as time
worked as an improver.
(b) Notwithstanding subclause (a) hereof, after 3 years service a junior employee may
request a trade test and if he passes shall
receive full adult rates.
(5) An employee commencing in the industry after
his 20th birthday shall be classed as an improver
and shall be paid as provided in subclause (7)
hereof, provided that after 2 years service an
improver may request a trade test and if he passes
shall receive full adult rates.
(6) (a) The ordinary rates of pay to be paid to junior employees shall be in accordance with
the percentages set out below applied to
the sum of the tradesperson’s weekly rate
set out in Clause 8(2)(a) and the appropriate special allowance prescribed in 8(5).
%
Between 16 and 17 years
42
Between 17 and 18 years
55
Between 18 and 19 years
75
Between 19 and 20 years
88
Over 20 years of age
100
(b) Industry Allowance
Where a junior employee works in circumstances which would entitle a tradesperson
to the industry allowance prescribed in
Clause 8(3) the following extra rates, expressed as a percentage of that industry
allowance, shall be paid.
%
Between 16 and 17 years
40
Between 17 and 18 years
72
Between 18 and 19 years
95
Over 19 years of age
100
(7) The ordinary rates of pay to be paid to improvers
shall be in accordance with the percentages set
out below applied to the sum of the tradesperson’s
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weekly rate set out in Clause 8(2)(a)—Rates of
Pay and the appropriate special allowance set out
in Clause 8(5).
%
First 6 months’ service
60
Second 6 months’ service
65
Second year of service
75
Third year of service
88
Thereafter
100
(8) Where an improver works in circumstances which
would entitle a tradesperson to the industry allowance prescribed in Clause 8(3) the following
extra rates, expressed as a percentage of that industry allowance shall be paid.
%
First 6 months service
40
Second 6 months service
72
Second year of service
95
Third year of service
100
(9) A tool allowance of one-third of the amount payable to a tradesperson shall be paid to a junior
employee or improver in that trade of his first
year of service and of two-thirds of that amount
in his second year of service and of the same
amount as is payable to a tradesperson in the remaining period of his service as a junior employee
or improver.”
23 The learned Industrial Magistrate found that, for Mr La
Guidara to succeed in his claim, namely that he be paid
adult rates of pay pursuant to Clause 45(1) of the award,
he must prove as an essential pre-requisite that he was
employed without the consent of the union. The Industrial
Magistrate found that Clause 45(1) prohibits the
employment of junior workers unless the consent of the
union has been first obtained.
24 The clause does not “absolutely prohibit” the employment
of junior workers, but rather requires that the pre-requisite
consent of the union be first obtained. In that regard, the
clause is neither discriminatory or illegal, as it does not
prevent the employment of junior workers, but rather
regulates their employment.
25 If the consent of the union is given, then such junior
workers can be employed and are to be paid at adult rates.
26 The second sentence of the clause cannot be read as a
default provision, permitting the payment of adult rates
regardless of whether the union’s consent has been
obtained. The plain words of Clause 45(1) of the award,
read in the context of the whole of Clause 45, say
otherwise. This is because Clause 8 of the award refers
expressly to adult workers. Clause 45(1) enables junior
workers to be paid the same rate of pay as an adult
performing similar work. There is no provision for junior
wages. Evidence should have been called to prove consent
and it was not.
27 The learned Industrial Magistrate also found that Clause
45(1) of the award is not rendered invalid by s.5 of the
MCE Act.
Lack of Evidence to prove Breach and Underpayment
28 The learned Industrial Magistrate also found that there
was no sufficient evidence that Mr La Guidara worked
the hours which he said he had worked or which
enabled him to say that he was entitled to be paid the
money which he claimed as not being paid. He found
that Mr Brown’s evidence was not evidence going to
proof of these matters.
29 The learned Industrial Magistrate, in the end, found that
Mr La Guidara could not establish, on the balance of
probabilities, that the award applied to his employment
by the respondent. He further found that, even if that could
be established, Mr La Guidara had failed to produce
evidence to establish that he was entitled to adult rates of
pay or other specific benefits under the award and, further,
that he did not receive the benefits to which he was
entitled.
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ISSUES AND CONCLUSIONS
30 I wish first to observe that the decision by the Industrial
Court which was appealed against was not a discretionary
decision, as that is defined in Norbis v Norbis (1986) 161
CLR 513 and Coal and Allied Operations Pty Ltd v AIRC
(2000) 74 ALJR 1348 (HC); nor is it, nor should it be,
equated to a claim for contractual benefits under
s.29(1)(b)(ii) of the Act. I say that because there seemed
to be some confusion about the first point in the
submissions for the appellant, and also the risk that some
confusion might arise by the use of the word “benefits”
without my making that point.
31 This was not a matter heard by the Commission in its
exercise of arbitral power, but an application pursuant to
s.83 of the Act which is an application by which it is
alleged that a person has (in this case) contravened or
failed to comply with a provision of an award. There is a
concomitant power in proceedings brought under s.83 of
the Act where there is alleged (and established) a breach
of an award to order to be paid to an employee the amount
which he was entitled to be paid and which he was not
paid.
32 However, the nature of the proceedings are enforcement
proceedings in which a penalty is sought because of the
breach of an award and it is for a complainant to establish
all of those elements which are necessary to prove the
breach of the award which the appellant alleges.
The Award—Clause 45
33 A primary question in this matter was the effect of the
award and, particularly, Clause 45. It was not in dispute
that, at the material times, Mr La Guidara was a junior
worker, subject to Clause 45, engaged in the building
industry. An award must be interpreted as a legal
document (see Norwest Beef Industry Ltd and Derby Meat
Processing Co Ltd v AMIEU 64 WAIG 2124 (IAC)).
34 I therefore propose to attribute to the words of the award
their natural meaning, unless to do so would lead to
absurdity or ambiguity, or would lead to an interpretation
inconsistent with the meaning of the award, read as a
whole. Clause 45(1) must be read in the context of the
whole of Clause 45 and of the award.
35 The scope clause, Clause 3 of the award, applies to
apprentices, to those employed in the construction
industry, as defined. Clause 3 of the award does not
operate to negative Clause 45. It does not, as Clause 45(1)
does, prescribe when junior employees may be employed
on adult rates. The scope clause prescribes, inter alia, what
the industry is. Clause 45(1) of the award forbids the
employment of junior persons in the industry in adult
work without the union’s consent. There is no conflict
between the two.
36 Clause 45(1) prescribes, except as prescribed in Clause
45(2) to (9), that the employment of junior employees
(except apprentices) on any work which, if performed by
an adult employee, would be subject to the provisions of
the award, is prohibited. However, it is plainly not
prohibited where the consent of the union is obtained to
employ. The obtaining of such consent is a condition
precedent to such employment being permitted.
Otherwise, such employment cannot be entered into.
37 Junior employees (but not apprentices), if so employed,
however, shall not be paid less than the rate of pay of an
adult performing similar work. Clause 45(6)(a) and (b)
of the award prescribe a separate set of rates applicable
to junior employees. Therefore, there is one set of rates
of pay applicable to junior employees and one set
applicable to adults.
38 By reading the whole of Clause 45 of the award, one can
ascertain, by reference to wage rates prescribed for
employees from 16 years to 20 years and over, that a
junior employee is one aged under 21 years.
39 It is quite plain that Clause 45(1) does not “absolutely
prohibit” the employment of junior employees. Indeed,
there is specific reference to them and their rates of pay
in Clause 45(6)(a) and (b).
40 Clause 45(1) and (2) regulates one aspect of a junior
employee’s employment, if indeed they are even
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employed to do adult work under the award. They may
be employed to do work which is performed under the
award by an adult employee only with the consent of the
union. That is very important. It means that, since they
are employed in adult positions, they are required to be
paid the adult rate of pay.
Thus, junior employees, such as Mr La Guidara was,
cannot be employed in adult positions in lieu of adults
with the prescribed adult rate of pay without the consent
of the union. No such consent is required before junior
employees can be employed and paid their prescribed
junior rates of pay.
I do not understand the submission that Clause 45(1) or
(2) is a default clause. There are specific separate
provisions for junior and adult workers in the award. In
any event, Clause 45(1) is very plain in its terms. Junior
employees cannot be employed to do adult work at adult
rates under the award without the consent of the union.
To do so is to commit a breach of Clause 45(1) of the
award.
I should also observe that no exception to the requirement
of Clause 45(1) is contained in Clause 45(3) to (9)
inclusive, as was correctly submitted.
Clause 45(2) requires some consideration. That clause
provides an exception to the requirement of Clause 45(1).
Clause 45(2) prescribes that a junior employee, i.e. one
under the age of 21 years, who is employed on work for
which an apprenticeship is provided in the award and
who is not registered as a probationer pursuant to
Regulation 6 of the Industrial Training (General
Apprenticeship) Regulations 1981 is to be paid not less
than the wage prescribed in Clause 8 of the award for an
adult worker performing similar work. Of course, Mr La
Guidara was never an apprentice, having never been
registered as such under the Industrial Training Act 1975.
The evidence of Mr La Guidara himself, who was a junior
employee, was that he was doing the same work as he
had performed in his previous employment where he was
a tiler’s labourer. By that, he referred to the whole of the
term of his employment, as I understood his evidence.
His father’s evidence was that it was agreed that, in his
son’s employment by the respondent, he was a tiler’s
labourer, at least three months after he started. There was
no evidence as to what an apprentice’s work was under
the award, or that he was performing it at any time. There
was no submission that any apprenticeship was provided
in the award for a tiler’s labourer, nor could there be on a
fair reading of it.
There is, in fact, nothing to which the Full Bench were
taken which demonstrates that an apprenticeship is
provided for the work of tilers. Certainly, Mr La Guidara
was not registered as a probationer pursuant to the
Industrial Training Act 1975 or the Industrial Training
(General Apprenticeship) Regulations 1981, or at least
there was no evidence that he was. Clause 45(2) of the
award provided no exception to Clause 45(1), in the
circumstances of this case.
The learned Industrial Magistrate was right to find,
therefore, that—
(a) Mr La Guidara was a junior employee of the respondent at all times.
(b) He was never an apprentice.
(c) He was never registered as a probationer.
(d) That he was, at all times, employed doing the
work of a tiler’s labourer which, put at best for
him, was work covered by Clause 7(10) of the
award; although the application of that clause is
not certain.
(e) That the work which he was employed to do was
probably adult work under the award, payable at
adult rates. (If it was not work under the award,
he was not entitled to award rates.)
(f) That there was no evidence that Mr La Guidara
was employed to do that work with the consent
of the union; and it was essential that he prove
that that consent had been obtained pursuant to
Clause 45(1) of the award.
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(g) There was no evidence, therefore, that his employment was not in breach of the award.
(h) Since there was no evidence of consent of the
union, the learned Industrial Magistrate could not
find that he had any right to be employed and
was required to find that it was not proven that
the award and its prescribed benefits applied to
his employment.
48 Indeed, his employment was in breach of the award, but
that does not mean that he was entitled to be paid adult
rates under the award because the requisite consent of
the union was not proven to have been given. Further,
since he was employed contrary to the award, the breaches
alleged and the consequent underpayment claims were
incompetent.
49 It is trite to observe that the onus lay on the appellant to
prove every element of the complaints. There was no proof
that he was entitled under the award to be paid adult rates,
in the absence of the requisite union consent alone.
50 Accordingly, the Industrial Magistrate did not err in
dismissing the complaints for that reason.
Discrimination
51 There was at first instance and before the Full Bench an
attempt to say, as I understand the submission, that Clause
45 of the award was null and void because it was
discriminatory. It was not submitted to the Full Bench
what statutory provision or other law rendered Clause 45
null and void or otherwise inoperative.
52 Further, although the question of the operation of s.34 of
the Act was raised with Mr Brown for the appellant, he
made no submission that the questioning of the validity
or legality of an award of the Commission was being done
in a manner prohibited by s.34(4).
53 S.34(4) of the Act reads as follows—
“Except as provided by this Act, no award, order,
declaration, finding, or proceeding of the President,
the Full Bench, or the Commission shall be liable to
be challenged, appealed against, reviewed, quashed,
or called in question by any court on any account
whatsoever.”
54 The terms of s.34(4) plainly prohibit and prohibited this
sort of submission being made at first instance or before
the Full Bench. In any event, it is not clear, even if I were
wrong in taking that view, what would be the effect of
any other overweening legislation or law. Severance
would not, on the face of it, be possible.
55 I also agree with the Industrial Magistrate’s observation
that Clause 45(1) of the award does not prohibit the
employment of junior employees, as I have observed
above. What it does is to prevent certain persons who are
junior employees being employed to do work at the rate
of adult employees under the award, without the union’s
consent. In other words, it does not enable junior
employees to be employed in lieu of adults without
consent.
56 Given that Clause 45(6)(a) and (b) of the award prescribed
rates particular to junior employees, that is quite within
the scheme of Clause 45.
57 For all of those reasons, there was no establishment at
first instance or before the Full Bench that Clause 45,
read as a whole, contained any illegal or discriminatory
provisions. Indeed, I do not understand what, for the
purposes of this appeal, was meant by “illegal” in this
context.
Proof of Breach
58 I turn now to what was called the question of proof of
breaches, although the question of the application of
Clause 45(1) of the award as an essential part of what
was required to be proved. Indeed, the complaint fell on
the sole factor of the failure to prove union’s consent of
Mr La Guidara’s employment.
59 The evidence of breach required is evidence that Mr La
Guidara, in relation to wages, worked on certain days
and for certain hours and was not paid what the award
required him to be paid.
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60 Alternatively, where the requirement of the award was
that certain events occur or certain acts be done before
there was an obligation on the employer to comply with
certain clauses and pay certain amounts, it was necessary
to prove that those events had occurred and the conditions
precedent to payment prescribed in the award had been
complied with.
61 In the submissions made by Mr Brown, Mr La Guidara
maintained that he was entitled to be paid for 38 hours
per week, whether he worked or not. He relied on Clause
13 of the award. Clause 13 prescribes the ordinary hours
to be worked which shall be 38 hours per week, in the
prescribed provisions for a four week cycle, Monday to
Friday inclusive, with 19 days of eight hours each between
the hours of 7.00 am and 6.00 pm.
62 It was submitted to the learned Industrial Magistrate that,
on a proper reading of Clause 8(1), 8(4) and 35 of the
award, an employee is entitled to be paid only for the
hours worked. In my opinion, Clause 8(1), read with
Clause 8(4), Clause 13 and Clause 35, leads to the
conclusion, on a fair reading, that Mr La Guidara had to
work 38 hours in any given five consecutive days of work
in order to claim 38 hours pay for the full week.
63 Exceptions to these arise in the case of inclement weather
(see Clause 19 of the award), in very limited
circumstances, and in the case of work not being available
when the employee presents for work.
64 The evidence which was before His Worship did not
establish what days were worked or the hours worked on
any given day. There was evidence about a general pattern
of hours worked, but it was quite insufficient to establish
when Mr La Guidara worked the hours he worked or,
most significantly, that he worked 38 hours in any week
or, more particularly, 38 hours in any given five
consecutive days.
65 Mr La Guidara claimed that, where he worked less than
five days in any given week, he was entitled to be paid
casual rates. I would, first of all, say that, if his inability
to work was due to work not being available when he
presented himself, then there was provision for payments
and the lack of availability of work did not make him a
casual employee.
66 His own evidence, in any event, was clear evidence of a
continuing employment relationship. A casual employee
is defined to mean an employee who is employed for a
period of less than five days, exclusive of overtime (see
Clause 7(2) of the award). Mr La Guidara was never so
employed; he was employed as an employee on an
ongoing basis with some interruptions in respect of which
he may have even been entitled to remuneration.
67 The submission on behalf of Mr La Guidara was that,
having regard to Clauses 7(2) and 8(15) of the award,
any consecutive period worked for less than five days or
where the break was between one period of employment
and another, then he ceased employment and was entitled
to pay in lieu of notice, casual rates of pay, holiday pay
and other benefits.
68 First, as I have said, he does not fit the definition of casual
employee, for the reasons expressed above.
69 Second, because an employee works for less than five
days, that does not change his status to that of a casual
employee (see the provision for lost time and inclement
weather in the award). I have already referred to the
definition of “casual employee” in Clause 7(2) of the
award.
70 As a result, Clause 8(15) of the award was quite
inapplicable. Further, there was no evidence of the days
of the week worked, what or how many public holidays
were worked or not worked, so that claims as to breach
relating to those days or times are simply not proven.
71 It is quite clear that Mr Brown’s evidence related to
assumptions as to days worked or not worked. He did
not know. His calculations could have no more force than
that and the relevance of his calculations can only stand
on their relating to evidence of the days and hours actually
worked. Mr Brown could not say that. Indeed, Mr La
Guidara could not and did not give such evidence.
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72 I now deal with the complaint that there was an error in
not ordering the payment of severance pay, as it was
described. I am not sure what is meant by “severance
pay”. If the claim is for pro rata annual leave in accordance
with Clause 22 of the award, there is no evidence that Mr
La Guidara was entitled, in that he did not work and was
not paid holiday pay for some holidays and did work on
others and was not paid at the proper rate (see Clause 17
of the award).
73 It is not clear in the evidence, in any event, what he was
not paid and of what breach any such non payment was
proof. There was, therefore, no evidence that the breaches
alleged to have occurred in the particulars actually
occurred and, no breach having been proven, there was
no case to answer.
74 There being no case to answer, the learned Industrial
Magistrate was required, as a matter of law, to dismiss
the application. There was no proof of and no power to
order that there be a payment to Mr La Guidara of any
underpayment.
75 I would add further that there was a submission on behalf
of the appellant that the matters considered in the reasons
for decision as to proof of breach of the award were not
canvassed because of lack of opportunity. That was, on a
fair reading of the transcript, simply not the case.
76 I would emphasise that the application failed, in any event,
because of the failure to prove compliance with Clause
45(1) of the award.
Minimum Conditions of Employment Act 1993
77 The requirement of the union’s consent before a person
can employ a junior worker and pay that junior worker
adult wages simply does not fall within the definition of
a “minimum condition of employment”, as defined in
s.3(1) of the MCE Act. “Minimum condition of
employment” is defined as follows—
“(a) a rate of pay, or other requirement as to pay, prescribed by this Act;
(b) a condition for leave prescribed by this Act; or
(c) a condition prescribed by Part 5”
78 Clause 45(1) (and Clause 45 itself) of the award is not a
rate of pay prescribed by the MCE Act; it is not a condition
for leave prescribed by the MCE Act; it is not a condition
prescribed by Part 5 of the MCE Act. The learned
Industrial Magistrate was correct to so find.
Age of Majority Act 1972
79 This Act prescribed, by s.5, the age of majority as eighteen
years. The Act, by express prescription (see s.5(7)) does
not apply to affect the construction of any industrial award
, order, termination or agreement and does not, therefore
affect the subject award.
COSTS
80 This was a matter where an application for costs in the
event of dismissal of the appeal as made in the
submissions for the respondent. That application, made
before the appeal is decided, is incompetent.
81 However, I would add, in the hope of assisting the parties,
that unless an application for costs contained more cogent
argument than that put on behalf of the respondent in
this matter, I would make no order.
82 The appellant did not succeed, but the case for the
appellant, as my reasons demonstrate, was not so
obviously untenable that it would not possible succeed,
nor was it manifestly groundless, nor was there no
possibility evident at the outset that there could not be a
good cause of action (see Brailey v Mendex Pty Ltd trading
as Mair and Co Maylands 73 WAIG 26 (FB)).
83 Within the meaning of s.84(3) of the Act, on what has
been submitted, there was nothing on which the Full
Bench could find that costs might be awarded of the appeal
because the Full Bench could not reach the opinion that
the appeal has been frivolously or vexatiously instituted.
84 As I say, such an application for costs can still be made,
heard and determined, as I would order, provided that
notice in writing of such application, supported by written
submissions, is given within 48 hours of the delivery of
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this decision herein. I do note that the parties had
submitted their arguments as if a competent application
for costs had been made. That is a matter for the
respondent, however.
FINALLY
85 I have considered all of the evidence and all of the relevant
material and submissions. The learned Industrial
Magistrate was correct.
86 For all of those reasons, no ground of appeal is made out,
the appeal is not made out and I would dismiss it.
COMMISSIONER A R BEECH—
87 I have read the reasons for decision of His Honour the
President. I agree with those reasons and have nothing to
add.
COMMISSIONER P E SCOTT—
88 I have read the reasons for decision of His Honour the
President. I agree with those reasons and have nothing to
add.
THE PRESIDENT—
89 For those reasons, the appeal is dismissed.
Order accordingly

81 W.A.I.G.

COMMISSION IN COURT
SESSION—
Matters dealt with—
HOSPITAL SALARIED OFFICERS’ AWARD 1968.
2001 WAIRC 04120
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
HOSPITAL SALARIED OFFICERS
ASSOCIATION OF WESTERN
AUSTRALIA
(UNION
OF
WORKERS), APPLICANT
v.
THE BOARD OF MANAGEMENT,
ROYAL PERTH HOSPITAL &
OTHERS, RESPONDENTS
CORAM

CHIEF COMMISSIONER
COLEMAN

W

S

COMMISSIONER A R BEECH
COMMISSIONER P E SCOTT

2001 WAIRC 04157
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ARMANDO
LA
GUIDARA,
APPELLANT
v.
ANTONINO
TRIPOLITANO,
RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
COMMISSIONER A R BEECH
COMMISSIONER P E SCOTT
DELIVERED
THURSDAY, 15 NOVEMBER 2001
FILE NO/S
FBA 30 OF 2001
CITATION NO. 2001 WAIRC 04157

COMMISSION IN COURT SESSION
DELIVERED

THURSDAY, 8 NOVEMBER 2001

FILE NO/S

P 39 OF 1997

CITATION NO.

2001 WAIRC 04120

_______________________________________________________________________________

Result

Amended direction issued

_______________________________________________________________________________

Direction.
WHEREAS this is an application to amend the Hospital Salaried Officers’ Award No 39 of 1968; and
WHEREAS on the 9th day of July 2001, the Commission in
Court Session issued Directions in respect of this matter; and
WHEREAS on the 8th day of November 2001 the Applicant
requested an extension of time until the 30th day of November
2001 in which to comply with Direction number 4; and

_______________________________________________________________________________

Decision
Appearances
Appellant
Respondent

Appeal dismissed.
Mr K C Brown, as agent
Mr G McCorry, as agent

_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full
Bench on the 24th day of October 2001, and having heard Mr
K C Brown, as agent, on behalf of appellant and Mr G
McCorry, as agent, on behalf of the respondent, and the Full
Bench having reserved its decision on the matter, and reasons
for decision being delivered on the 15th day of November 2001,
wherein it was found that the appeal should be dismissed, it is
this day, the 15th day of November 2001, ordered that appeal
No. FBA 30 of 2001 be and is hereby dismissed.
By the Full Bench,
(Sgd.) P.J. SHARKEY,
[L.S.]
President.

WHEREAS on the 8th day of November 2001 the Respondents’ representative advised the Commission in Court Session
that they did not object to the extension of time as sought by
the Applicant;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby directs—
THAT the Applicant shall file and serve any amended
and/or additional witness statements in reply by close of
business on the 30th day of November 2001.
[L.S.]

(Sgd.) P.E. SCOTT,
Commissioner,
Commission in court session.
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AWARDS/AGREEMENTS—
Variation of—
BUILDING TRADES (GOLDMINING INDUSTRY)
AWARD
No. 29 & 32 of 1965 & 4 of 1966.
2001 WAIRC 04306
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CONSTRUCTION,
MINING,
ENERGY,
TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN
BRANCH,
APPLICANT
v.
LAKE VIEW AND STAR LIMITED &
OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
MONDAY, 3 DECEMBER 2001
FILE NO/S
APPLICATION 1778 OF 2001
CITATION NO. 2001 WAIRC 04306
_______________________________________________________________________________

Result
Representation
Applicant
Respondents

Award Varied
Ms L Dowden and Ms J Harrison
Mr R Gifford

_______________________________________________________________________________

Order.
HAVING HEARD Ms L Dowden on behalf of the Applicant
and Mr R Gifford on behalf of the Respondents, and by consent, the Commission, being satisfied that the claim complies
with the terms of the Wage Fixing Principles set out in the
General Order of the Commission No. 752 of 2001, dated 25
July 2001, hereby, pursuant to the powers conferred on it under the Industrial Relations Act 1979, orders—
THAT the Building Trades (Goldmining Industry)
Award, No. 29 and 32 of 1965 and 4 of 1966 be varied in
accordance with the following Schedule and that such
variation shall have effect from the beginning of the first
pay period commencing on or after the 3rd day of December 2001.
FURTHERMORE, the Commission by consent of the parties, records the following—
(a) The calculations relating to the allowances varied in
the attached Schedule have been effected as a result
of figures supplied from ABS Catalogue 6401.0 (Table 2B), ABS Catalogue 6401.0 (Table 3A), ABS
Catalogue 6401.00 (Table 7A), ABS Catalogue
6401.0 (Table 7G) and ABS Catalogue 6401.00 (Table 7I).
(b) Attached following the schedule is Exhibit 1, tendered at hearing, demonstrating the calculation
schedule for the variations sought.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.

Schedule.
1. Clause 9.—Wages: Delete subclause (2) of this clause
and insert in lieu thereof the following—
(2) Tool Allowance (per week)
(a) Carpenter
20.90
(b) Painter
5.20
The tool allowance for carpenter and joiner includes an
amount of five cents for the purpose of enabling the employees to insure their tools against loss or damage by
theft or fire.
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2. Clause 17.—Overtime: Delete subclause (6) of this clause
and insert in lieu thereof the following—
(6) When a employee, without being notified on the previous day, is required to continue working after the
usual knock-off time for more than one hour or (in
the case of a day-worker) after 5.30pm whichever is
the later, he shall be provided with any meal required
or shall be paid $9.30 in lieu thereof.

BUILDING TRADES (GOVERNMENT) AWARD 1968
No. 31A of 1966.
2001 WAIRC 04308
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE CONSTRUCTION, FORESTRY,
MINING AND ENERGY UNION OF
WORKERS, APPLICANT
v.
CONTRACT AND MANAGEMENT
SERVICES
&
OTHERS,
RESPONDENTS
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
MONDAY, 3 DECEMBER 2001
FILE NO/S
APPLICATION 1830 OF 2001
CITATION NO. 2001 WAIRC 04308
_______________________________________________________________________________

Result
Representation
Applicant
Respondents

Award Varied
Ms L Dowden and Ms J Harrison
Ms A Davison

_______________________________________________________________________________

Order.
HAVING HEARD Ms L Dowden on behalf of the Applicant
and Ms A Davison on behalf of the Respondents, and by consent, the Commission, being satisfied that the claim complies
with the terms of the Wage Fixing Principles set out in the
General Order of the Commission No. 752 of 2001, dated 25
July 2001, hereby, pursuant to the powers conferred on it under the Industrial Relations Act 1979, orders—
THAT the Building Trades (Government) Award 1968,
No. 31A of 1966 be varied in accordance with the following Schedule and that such variation shall have effect
from the beginning of the first pay period commencing
on or after the 3rd day of December 2001.
FURTHERMORE, the Commission by consent of the parties, records the following—
(a) The calculations relating to the allowances varied in
the attached Schedule have been effected as a result
of figures supplied from ABS Catalogue 6401.0 (Table 2B), ABS Catalogue 6401.0 (Table 3A), ABS
Catalogue 6401.00 (Table 7A), ABS Catalogue
6401.0 (Table 7G) and ABS Catalogue 6401.00 (Table 7I).
(b) Attached following the schedule is Exhibit 1, tendered at hearing, demonstrating the calculation
schedule for the variations sought.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.
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Schedule.
1. Clause 9.—Wages: Delete subclause (2) of this clause
and insert in lieu thereof the following—
(2) Tool Allowance
(Per Week)
$
(a) Bricklayers and Stoneworkers 14.80
(b) Plasterers
17.20
(c) Carpenters and Joiners
20.90
(d) Plumbers
20.90
(e) Painters and Sign-writers
5.20
(f) Glaziers
5.20
(g) Stonemasons: The employer shall supply all
necessary tools for the use of stonemasons,
except when engaged on building construction, when the worker, if required to supply
his/her own tools, shall receive a tool allowance at the rate of $1.60 per week.
NOTE 1: The tool allowance prescribed in paragraphs (a),
(b), (c) and (d) of this subclause each include an amount of
six cents for the purpose of enabling the employees to insure
their tools against loss or damage by theft or fire.
NOTE 2: The abovenamed allowances shall not be paid
where the employer supplies an employee with all necessary
tools.
2. Clause 14A.—Fares and Travelling Time (Other than Distant Work):
(a) Delete subclause (1)(a) and (b) of this clause and
insert in lieu thereof the following—
(a) Within a radius of 50 km from such depot
$13.30 per day.
(b) Subject to the provisions of subclause (2)
hereof, work performed at places beyond a
radius of 50 km from the permanent depot
shall be deemed to be distant work, unless the
employer and the employees, with the consent of the union, agree in any particular case
that the travelling allowance for such work
shall be paid under this clause in which case
an additional allowance of 65 cents per kilometre shall be paid for each kilometre in excess
of the 50 kilometre radius;
(b) Delete subclause (5) of this clause and insert in lieu
thereof the following—
(5) For travelling during working hours from and
to the employer’s place of business or from
one job to another, a worker shall be paid by
the employer at ordinary rates. The employer
shall pay all fares and reasonable expenses in
connection with such travelling. Provided that
if an employer requests the worker to use his
own vehicle, the employer shall pay a car allowance of not less than 73 cents per kilometre
for each kilometre the worker travels in response to such request.
3. Clause 14B.—Fares and Travelling—Plumbers—
(a) Delete subclauses (2) and (3) of this clause and insert in lieu thereof the following—
(2) Travel beyond defined radius: When working
on jobs beyond the defined radius from the
centre (as defined) the fares as defined and
one-quarter of an hour’s travelling time plus
an allowance for travelling time calculated at
the ordinary time rate of pay for the time required to travel to the job site and back from
and to the defined radius and calculated at
speed not exceeding the legal speed limit with
a minimum payment of a quarter of an hour
for each such journey. Where an employee
provides his own transport, an additional allowance of 14 cents per kilometre shall be
payable for the distance involved in travelling
beyond the defined radius and return thereto,
which shall compensate for any fares incurred
by public transport.
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(3) Transport during working hours: Where an
employee is required by an employer to travel
to any other job site during the course of his
daily engagement he shall be paid all fares
necessarily incurred, except where transport
is provided by the employer to and from such
site, and all time spent in such travel shall be
regarded as time worked.
Provided that where an employer requests an employee to use his own car to effect such a transfer
and such employee agrees to do so the employee
shall be paid an allowance at the rate of 73 cents per
kilometre.
(b) Delete subclause (5)(a) of this clause and insert in
lieu thereof the following—
(a) Radius and Fares—The radius shall be 50 kilometres and the fares shall be $8.90 per day.
4. Clause 15.—Apprentices: Delete subclause (14) of this
clause and insert in lieu thereof the following—
(14) On the completion of the probationary period an apprentice shall be supplied with tools as selected by
the foreman up to the value of—
Carpentry and Joinery—
$
Joiners Shop
192.20
Other
209.20
Plumbing
181.10
Painting, Signwriting and Glazing
58.40
Bricklaying
130.00
Plastering
143.60
5. Clause 19.—Overtime: Delete subclause (6) of this clause
and insert in lieu thereof the following—
(6) Any employee who is required to continue working
for more than two hours after his usual knock-off
time on any day shall be supplied by the employer
with a reasonable meal, or in lieu of such meal, shall
be paid an allowance of $9.30 for a meal.
Provided that this subclause shall not apply to a worker who
has been notified on the previous day that he would be required to work such overtime.
6. Clause 29.—Distant Work:
(a) Delete subclause (1)(c)(i), (ii) and (iv) of this clause
and insert in lieu thereof the following—
(c) (i) An employee who is obliged under paragraph (a) of this subclause
to camp at or reasonably close to
the site of the work and is not provided free with food and
accommodation referred to in the
said paragraph, shall be paid an allowance of $65.85 per week or
$2.40 per day for any period of
employment less than one week.
This allowance shall be reduced by
$32.90 per week, or $1.46 per day
where the aforesaid rate applies in
all cases where the employer at his
own costs provides the employee
with both a proper mess room and
t h e c o o k i n g o f t h e e m p l oy e e s
food.
(ii) The weekly rate of $65.85 and the
aforementioned deduction of $32.90
shall apply notwithstanding that employee may return to his home at
weekend.
Provided that such employee does not
absent himself without just cause from
the job for any of the ordinary working hours or reasonable overtime
required in such week otherwise a deduction of $2.02 per day may be made
for each non working day and ordinary
working day not fully worked in that
week up to the maximum allowance
prescribed.
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(iv) The weekly allowance for an employee
working north of latitude 26 degrees
and camped 20 miles or more from the
nearest town shall be increased to
$16.89 in cases where the employee is
obliged to batch.
(b) Delete subclause (1)(d) of this clause and insert in
lieu thereof the following—
(d) A deduction of $2.02 per day may be made in
respect of any employee coming under the
provisions of paragraph (c) of this subclause
for any absence coming within the provision
of subclause (3) hereof, or for any absence of
the employee on leave without pay.
(c) Delete subclause (2)(b) of this clause and insert in
lieu thereof the following—
(b) Subject to the provisions of this subclause the
employer shall pay all costs incurred by an
employee in travelling to and from a job to
which paragraph (a) of subclause (1) hereof
refers from and to the place of engagement.
Such costs shall be limited to fares, which shall
include sleeping berth accommodation, where
such is reasonably necessary, transport of
tools, meal money at the rate of $3.50 for each
ordinary meal actually and reasonably required and paid for by the employee during
such travelling and payment for travelling time
(which shall include time waiting for transport connections and also ordinary working
hours not worked after the employee has arrived at the job destination and made himself
available for work) at ordinary time rates with
a maximum of eight hours for any one day.
Provided that any employee who is dismissed
for misconduct, or who, within one week of
commencing work, is dismissed for incompetence shall forfeit all rights under this
subclause and any costs already incurred under this subclause by the employer in respect
of that employees travel to the job shall, to
the extent that the same have not been satisfied by deductions from his wages made by
the employer under paragraph (d) of this
subclause, where that paragraph is applicable,
remain a debt due from the employee to the
employer and the amount thereof shall be retainable or recoverable by the employer from
the employee in the same way as the debt referred to in subclause (d) of this clause.

COCKBURN CEMENT LIMITED AWARD 1991
A14 of 1991.
2001 WAIRC 04230
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
COMMUNICATIONS, ELECTRICAL,
ELECTRONIC,
ENERGY,
INFORMATION,
POSTAL,
PLUMBING,
AND
ALLIED
WORKERS UNION OF AUSTRALIA,
ENGIN & ELECT DIV, WA BRANCH,
APPLICANT
v.
COCKBURN CEMENT LIMITED,
THE AUSTRALIAN WORKERS’
UNION, WEST AUSTRALIAN
BRANCH, INDUSTRIAL UNION OF
WORKERS,
CONSTRUCTION,
MINING, ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN
BRANCH,
RESPONDENTS

CORAM
DELIVERED
FILE NO/S
CITATION NO.
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COMMISSIONER J F GREGOR
THURSDAY, 22 NOVEMBER 2001
APPLICATION 1585 OF 2001
2001 WAIRC 04230

____________________________________________________________________________

Result

Award Varied

____________________________________________________________________________

Order.
WHEREAS on 4 September 2001 the Applicants applied for
an order pursuant to the Industrial Relations Act, 1979; and
WHEREAS on 15 November 2001 the Commission conducted conciliation proceedings between the parties whereat
the Commission was advised that the matter was by consent
and records the following at the request of the parties—
(a) The wage rates at Clause 5.—Wages have been adjusted by consent for Arbitrated Safety Net Increases.
(b) The allowances at Clause 12.—Shift Work and
Clause 34.—Special Rates and Provisions of the
award have been adjusted by consent for Arbitrated
Safety Net Increases totalling $176.00 (fortnight)
arising from State Wage Case Decisions. The key
classification award rate used was that for a “Grade
4 Tradesperson” prior to the awarding of Arbitrated
Safety Net Increases—$1,111.00.
(c) Meal allowances at Clause 30.—Morning and Meal
Break of the award have been adjusted by consent
for movements in CPI from the quarter ending June
1997 up to and including the quarter ending June
2001. The index used was CPI : Food : Meals Out
and Take Away Foods.
NOW THEREFORE having heard Ms C Bowden and with
her Mr C Young on behalf of the Communications, Electrical,
Electronic, Energy, Information, Postal, Plumbing And Allied Workers Of Australia, Engineering And Electrical Division
WA Branch, The Merchant Service Guild of Australia, Western Australian Branch, Guild of Workers and The Australian
Manufacturing Workers Union, Mr N Hodgson on behalf of
the Transport Workers Union of Australia, and Mr M K Dwyer
on behalf of the Respondent, and by consent, the Commission pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT the Cockburn Cement Limited Award 1991 be
varied in accordance with the following Schedule and
that such variation shall have effect from the first pay
period commencing on or after 15 November 2001.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

Schedule.
1. Clause 5.—Wages:
A. Delete subclause (1) of this clause and insert in lieu
thereof the following—
(1) Rates of Pay—
(a) The wage rates and classifications in
this award are the result of a substantial restructuring of provisions in the
awards which this award replaces. They
represent one of the means for providing improved efficiency and
performance in the production, maintenance and distribution operations of
the company.
(b) The objective of the classification and
wages provisions of this award is to
provide the basis for an equitable career path opportunity for all employees
aimed at providing a flexible and productive workforce which can, with
appropriate training, efficiently meet
the operational and maintenance needs
of the employer. An additional objective is to also provide work and a
working environment which is satisfying for employees.
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(c) The total wage payable in this
subclause shall be inclusive of all over
award, site allowances, dirt and disability allowances, metal trades allowances
or any other allowance or payment not
provided for in Clause 34.—Special
Rates and Provisions.
The rates of pay in this award include
arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments
may be offset against any equivalent
amount in the rate of pay received by
employees since 1 November 1991
above the rate prescribed in the Award,
except where such absorption is contrary to the terms of an industrial
agreement.
Increases in rates of pay otherwise
made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be
used to offset arbitrated safety net adjustments.
(d) The total wage payable fortnightly to
all adult employees with more than two
years service with the company, except
Woodman Point Dredging Operators,
shall be—

Classification

Grade

1
2
3
4
5
6
7
8

Dredging
Operator

Fortnightly
Wage
$

Relativity
to Grade 4
%

ASNA per
fortnight
$

Total per
fortnight
$

977.70
88
176.00
1153.70
1022.10
92
176.00
1198.10
1066.60
96
176.00
1242.60
1111.00
100
176.00
1287.00
1155.40
104
176.00
1331.40
1199.90
108
176.00
1375.90
1244.30
112
176.00
1420.30
1288.80
116
176.00
1464.80
(e) The total wage payable fortnightly to
all Woodman’s Point Dredging Operators with more than two years service
with the Company shall be—
Fortnightly
Wage
$

Relativity
Grade 4 to
%

Fortnightly
ASNA
$

Fortnightly
Total
$

1
2
3
4

1177.10
88
176.00
1353.10
1230.60
92
176.00
1406.60
1284.10
96
176.00
1460.10
1337.60
100
176.00
1513.60
(f) For the first two years of service with
the Company an employee shall be
paid 95% of his/her respective grade.
Where an employee has previous experience with the Company in the two
years prior to re-engagement, this may
be taken into consideration as part of
the first two years of service.
B. Delete subclauses (4) and (5) of this clause and insert in lieu thereof the following—
(4) Apprentices—
(a) The total wage payable fortnightly to all
apprentices, expressed as a percentage
of the Classification Grade 5 of paragraph (1)(d) of this clause shall be—

Four Year Term
First year
Second year
Third year
Fourth year

Fortnightly
Wage
$

Relativity
to Grade 5
%

ASNA

485.30
635.50
866.60
1016.80

42
55
75
88

73.90
96.80
132.00
154.90

$

Total
$

559.20
732.30
998.60
1171.70
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(b) Adult Apprenticeship
The total wage payable fortnightly to
all first and second year adult apprentices shall be not less than the Grade 1
Classification rate, and for third year
adult apprentices not less than 88% of
the Grade 5 Classification rate expressed in paragraph (1)(d) of this
clause.
(5) Junior Employees working in the chemical laboratory or clerical areas—
Wage per fortnight expressed as a percentage of the
Classification Grade 1 of paragraph (1)(d) of this
clause.

Under 16 years
of age
16 years of age
17 years of age
18 years of age
19 years of age
20 years of age

Fortnightly
Wage
$

Relativity
to Grade 1
%

Fortnightly
ASNA
$

Total
Fortnightly
$

391.10
488.80
586.90
684.40
782.10
879.90

40
50
60
70
80
90

70.40
88.00
105.60
123.20
140.80
158.40

461.50
576.80
692.50
807.60
922.90
1038.30

2. Clause 12.—Shift Work: Delete subclause (4) of this
clause and insert in lieu thereof the following—
(4) (a) Subject to the provision of paragraphs (5)(a)
and 5(b) of this clause, a shift employee when
on day, afternoon or night shift, shall be paid
for such shift, an allowance of $17.84.
(b) Employees engaged on the Off Peak Milling
roster shall be paid a shift allowance of $26.76.
3. Clause 30.—Morning and Meal Break: Delete subclause
(5) of this clause and insert in lieu thereof the following—
(5) An employee required to work overtime for more
than two hours shall be supplied with a meal by the
Company or be paid $7.95 for a meal and, if owing
to the amount of overtime worked after a further 4
hours a second or subsequent meal is required the
employee shall be supplied with each such meal by
the Company or be paid $5.30 for each meal so required.
The provisions of this subclause do not apply in respect of any period of overtime for which the
employee has been notified of the requirement on
the previous day or earlier, or when the employee
has already left work or is called in from home.
4. Clause 34.—Special Rates and Provisions: Delete
subclauses (3) and (4) of this clause and insert in lieu thereof
the following—
(3) Electrical Licence Allowance
An Electrician-Special Class or an Electrical Fitter
who holds and, in the course of his/her employment
may be required to use a current “A” Grade or “B”
Grade licence issued pursuant to the relevant regulation in force on the 28th day of February 1978, (as
amended), under the Electricity Act 1945, shall be
paid an allowance of $31.85 per fortnight.
(4) First Aid Certificate
An employee holding a current St John Ambulance
Occupational First Aid Certificate or equivalent and
who is appointed by the Company to perform first
aid duties, shall be paid $30.10 per fortnight.
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EGG PROCESSING AWARD 1978
R42 of 1978.
2001 WAIRC 04169
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE FOOD PRESERVERS’ UNION OF
WESTERN AUSTRALIA, UNION OF
WORKERS, APPLICANT
v.
WESTERN AUSTRALIAN EGG
MARKETING
BOARD,
RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
THURSDAY, 15 NOVEMBER 2001
FILE NO
APPLICATION 1679 OF 2001
CITATION NO. 2001 WAIRC 04169
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Award varied
Mr T Pope
Mr D West

_______________________________________________________________________________

Order.
HAVING heard Mr T Pope on behalf of the Applicant and Mr
D West on behalf of the Respondent, and by consent, I the
undersigned, pursuant to the powers conferred by the Industrial Relations Act 1979 do hereby order—
THAT the Egg Processing Award 1978 as amended be
further varied in accordance with the following Schedule
with effect from the beginning of the first pay period commencing on or after 18 September 2001.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
Schedule.
1. Clause 8.— Overtime: Delete subclause (3) (a) of this
clause and insert in lieu the following—
(3) (a) Where an employee is required to work overtime for more than two hours, without being
notified on the previous day or earlier that he/
she will be so required to work, shall be supplied with a meal by the employer or paid
$7.40 for a meal. If the amount of overtime
required to be worked necessitates a second
or subsequent meal, the employee shall be
provided such a meal or be paid the amount
of $5.05 for each second or subsequent meal.

ELECTRICAL CONTRACTING INDUSTRY AWARD
No. R 22 of 1978.
2001 WAIRC 04234
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CEPU PLUMBING DIVISION WA
BRANCH, APPLICANT
v.
THE ELECTRICAL CONTRACTORS’
ASSOCIATION OF WESTERN
AUSTRALIA
(UNION
OF
EMPLOYERS), RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
THURSDAY, 22 NOVEMBER 2001
FILE NO/S
APPLICATION 1594 OF 2001
CITATION NO. 2001 WAIRC 04234
____________________________________________________________________________

Result

Award Varied

____________________________________________________________________________
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Order.
WHEREAS on 4 September 2001 the Applicant applied for
an order pursuant to the Industrial Relations Act, 1979; and
WHEREAS on 15 November 2001 the Commission conducted conciliation proceedings between the parties whereat
the Commission was advised that the matter was by consent
and records the following at the request of the parties—
(a) The allowances at Clause 18.—Special Rates and
Provisions, Clause 27.—Grievance Procedure and
Special Allowance and First Schedule—Wages of
the award have been adjusted by consent for Arbitrated Safety Net Increases totalling $15.00 arising
from the 2001 State Wage Case decisions. The key
classification award rate used was that for an ‘Electrical Installer/Fitter’ prior to the awarding of 2001
Arbitrated Safety Net Increase—$540.30.
(b) Meal allowances at Clause 12.—Overtime of the
award have been adjusted by consent for movements
in CPI from the quarter ending June 2000 up to and
including the quarter ending June 2001. The index
used was CPI : Food : Meals out and Take-away
Foods.
(c) Car and Travelling Allowances at Clause 19.—Car
Allowance, Clause 20.—Allowance for Travelling
and Employment in Construction Work, Clause
21.—Distant Work, and Clause 30.—Special Provisions—Western Power subclauses (2) to (5) of the
award have been adjusted by consent for movements
in CPI from the quarter ending June 2000 up to and
including the quarter ending June 2001. The index
used was CPI : Perth : Transportation.
(d) Living away from home allowance at Clause 30.—
Special Provisions—Western Power subclause (6)
of the award has been adjusted by consent as per the
National Metal and Engineering On-site Construction Industry Award 1989.
NOW THEREFORE having heard Ms C Bowden on behalf
of the Applicant and Mr S Foy on behalf of Ralph M Lee and
Others, and by consent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—
THAT the Electrical Contracting Industry Award R22
of 1978 be varied in accordance with the following Schedule and that such variation shall have effect on or after 15
November 2001.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

Schedule
1. Clause 12.—Overtime: Delete paragraph (e) of subclause
(2) of this clause and insert in lieu thereof the following—
(e)
(i) An employee required to work overtime for
more than two hours without being notified
on the previous day or earlier that he/she will
be so required to work overtime shall be supplied with a meal by the employer or be paid
$8.80 for such meal and for a second or subsequent meal if so required.
(ii) No such payments shall be made to any employee living in the same locality as his/her
place of work who can reasonably return home
for such meals.
(iii) If an employee to whom subparagraph (i) of
paragraph (e) of subclause (2) hereof applies
has, as a consequence of the notice referred to
in that paragraph, provided himself/herself with
a meal or meals and is not required to work
overtime or is required to work less overtime
than the period notified, he/she shall be paid
for each meal provided and not required, $8.80.
2. Clause 18.—Special Rates and Provisions: Delete this
clause and insert in lieu thereof the following—
(1) Height Money: An employee shall be paid an allowance of $1.90 for each day on which he/she works

3066

(2)

(3)

(4)

(5)

(6)

(7)

(8)

(9)

(10)
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at a height of 15.5 metres or more above the nearest
horizontal plane, but this provision does not apply
to linespersons.
Dirt Money: An employee shall be paid an allowance of 39 cents per hour when engaged on work of
an unusually dirty nature where clothes are necessarily unduly soiled or damaged or boots are unduly
damaged by the nature of the work done.
Grain Dust: Where any dispute arises at a bulk grain
handling installation due to the presence of grain
dust in the atmosphere and the Board of Reference
determines that employees employed under this
award are unduly affected by that dust, the Board
may, subject to such conditions as it deems fit to
impose, fix an allowance or allowances not exceeding 65 cents per hour.
Confined Space: An employee shall be paid an allowance of 46 cents per hour when, because of the
dimensions of the compartment or space in which
he/she is working, he/she is required to work in a
stooped or otherwise cramped position or without
proper ventilation.
Diesel Engine Ships: The provisions of subclauses
(2) and (4) of this Clause do not apply to an employee when he/she is engaged on work below the
floor plates in diesel engine ships, but he/she shall
be paid an allowance of 65 cents per hour whilst so
engaged.
Boiler Work: An employee required to work in a
boiler which has not been cooled down shall be paid
at the rate of time and one-half for each hour or part
of an hour so worked in addition to any allowance
to which he may be entitled under subclauses (2)
and (4) of this clause.
Hot Work: An employee shall be paid an allowance
of 39 cents per hour when he/she works in the shade
in any place where the temperature is raised by artificial means to between 46.1 and 54.4 degrees
Celsius.
(a) Where, in the opinion of the Board of Reference, the conditions under which work is to
be performed are, by reason of excessive heat,
exceptionally oppressive, the Board may—
(i) fix an allowance, or allowances, not exceeding the equivalent of half the
ordinary rate;
(ii) fix the period (including a minimum
period) during which any allowance so
fixed is to be paid; and
(iii) prescribe such other conditions, relating to the provision of protective
clothing or equipment and the granting
of rest periods, as the Board sees fit.
(b) The provisions of paragraph (a) of this
subclause do not apply unless the temperature in the shade at the place of work has been
raised by artificial means beyond 54.4 degrees
celsius.
(c) An allowance fixed pursuant to paragraph (a)
of this subclause includes any other allowance
which would otherwise be payable under this
clause.
Percussion Tools: An employee shall be paid an allowance of 22 cents per hour when working a
pneumatic riveter of the percussion type and other
pneumatic tools of the percussion type.
Chemical, Artificial Manure and Cement Works:
An employee other than a general labourer, in chemical, artificial manure and cement works shall, in
respect of all work done in and around the plant
outside the machine shop, be paid an allowance calculated at the rate of $9.56 per week. The allowance
shall be paid during overtime but shall not be subject to penalty additions. An employee receiving this
allowance is not entitled to any other allowance under this Clause.
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(11) Abattoirs: An employee employed in and about
an abattoir shall be paid an allowance calculated
at the rate of $12.64 per week. The allowance
shall be paid during overtime but shall not be
subject to penalty additions. An employee receiving this allowance is not entitled to any other
allowance under this Clause.
(12) Phosphate Ships: An employee shall be paid an
allowance of 56 cents for each hour he/she works
in the holds ‘tween decks of ships which, immediately prior to such work, have carried
phosphatic rock but this subclause only applies
if and for as long as the holds and ‘tween decks
are not cleaned down.
(13) An employee who is sent to work on any gold
mine shall be paid an allowance of such amount
as will afford him a wage not less than he would
be entitled to receive pursuant to the award which
would apply to him if employed by the gold mine
concerned.
(14) An employee who is required to work from a ladder
shall be provided with an assistant on the ground
where it is reasonably necessary for the employee’s
safety.
(15) The work of an electrical fitter or mechanic shall
not be tested by an employee of a lower grade.
(16) Special Rates Not Cumulative: Where more than one
of the disabilities entitling an employee to extra rates
exists on the same job, the employer shall be bound
to pay only one rate, namely—the highest for the
disabilities so prevailing. Provided that this subclause
shall not apply to Confined Space, Dirt Money,
Height Money, or Hot Work, the rates for which are
cumulative.
(17) Protective Equipment—
(a) An employer shall have available a sufficient
supply of protective equipment (as, for example, goggles (including anti-flash goggles),
glasses, gloves, mitts, aprons, sleeves, leggings, gum boots, ear protectors, helmets, or
other efficient substitutes thereof) for use by
his employees when engaged on work for
which some protective equipment is reasonably necessary.
(b) An employee shall sign an acknowledgement
when he receives any article of protective
equipment and shall return that article to the
employer when he has finished using it or on
leaving his employment.
(c) An employee to whom an article of protective
equipment has been issued shall not lend that
article to another employee and if he does both
he and the other employee shall be deemed
guilty of wilful misconduct.
(d) An article of protective equipment which has
been used by an employee shall not be issued
by the employer to another employee until it
has been effectively sterilised, but this paragraph only applies where sterilisation of the
article is practicable and is reasonably necessary.
(e) Adequate safety gear (including insulating
gloves, mats and/or shields where necessary)
shall be provided by the employer for employees required to work on live electrical
equipment.
(18) (a) The employer shall, when practicable, provide
a waterproof and secure place, on each job,
for the safe-keeping of an employee’s tools
when not in use.
(b) The employer shall indemnify an employee
in respect of any tools of the employee stolen,
if the employer’s failure to comply with this
subclause is a material factor in contributing
to the stealing of the tools.
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(19) An employee holding either a Third Year First Aid
Medallion of the St. John Ambulance Association
or a “C” Standard Senior First Aid Certificate of the
Australian Red Cross Society, appointed by the employer to perform first aid duties shall be paid $7.56
per week in addition to his/her ordinary rate.
(20) Tool Allowance—
(a) Where an employer does not provide a tradesman or an apprentice with the tools ordinarily
required by that tradesman or apprentice in
the performance of his work as a tradesman
or apprentice, the employer shall pay an allowance as prescribed in the First
Schedule—Wages, Clause 5, for the purpose
of such tradesman or apprentice supplying and
maintaining tools ordinarily required in the
performance of his work as a tradesman or
apprentice. The tools shall be, or comparable
to, those as listed hereunder.
Electrical Installers
Electrical
and Fitters
Installers/Fitters
ANY THREE OF
Tool Box and Lock
Dumpy Screwdriver
200mm./8" Insulated
156mm./6" Insulated
Pliers
Screwdriver
180mm./7" Side Cutters
200mm./8" Insulated
200mm./8" Long Nose
Screwdriver
Pliers
250mm./10" Screw300mm./12" Adjustable
driver
Spanner
300mm./12" Screw200mm./8" Adjustable
driver
Spanner
100mm./4" ScrewSet Spanners 3mm./1/8"
driver
to 12mm./1/2"
ANY TWO OF
Philips Screwdrivers (2)
Wire Stripper
Multigrips
Hacksaw Frame
250mm./10" Stilsons
Keyhole Saw
Vice Grips
2m. Tape Measure
ANY TWO OF
Knife
250mm./10" Tin Snips
Gimpy, or Ball Pean
Cold Chisel
Hammer
Wood Chisel
1 kg./2 lb. Hammer
Centre Punch
Set of Allen Keys
Tap Wrench
Electrical Fitters
Set of 4 Tube Spanners
Set 4 Whit. Tube Spanners
Set Metric Spanners 8 to 18mm.
(b) A tradesman or apprentice shall replace or pay
for any tools supplied by his employer if lost
through his negligence.
(c) Payment of the tool allowance to an apprentice shall cease if the apprentice has not
equipped himself with such tools by the commencement of the final year of apprenticeship
and shall not be recommenced until such time
as the required tools have been acquired by
the apprentice and the employer has been notified accordingly.
(d) An employer shall provide for the use of a
tradesman or an apprentice all necessary power
tools, special purpose tools and precision
measuring instruments.
(21) Nominee: A licensed electrical installer or fitter who
acts as a nominee for an electrical contractor shall
be paid an allowance of $46.93 per week.
(22) Amenities—
On construction work the employer shall provide,
subject to the considerations noted hereunder, a
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reasonable site accommodation of a standard which
will enable the employees to enjoy a clean, insect
free atmosphere including the provision of heating
or air conditioning as is necessary, suitable food storage space, hot water and pie warmer, for smoko and
lunches.
The above provisions will only be required where
the employer employs five or more employees located on site for a continuous period exceeding two
months.
(23) Any dispute under this clause may be determined
by the Board of Reference.
3. Clause 19.—Car Allowance: Delete this clause and insert
in lieu thereof the following—
Where an employee is required and authorised to use
his/her own motor vehicle in the course of his/her duties
he/she shall be paid an allowance of 61.69¢ per kilometre travelled. Notwithstanding anything contained in this
Clause the employer and the employee may make any
other arrangement as to car allowance not less favourable to the employee.
4. Clause 20.—Allowance for Travelling and Employment
in Construction Work: Delete subparagraph (a) of subclause
(2) and insert in lieu thereof the following—
(a) On jobs measured by radius from the General Post
Office, Perth situated within the area of—
Per Day
$
(i) Up to and including 50 kilometre
radius
13.30
OR
(ii) Over 50 kilometres up to and
including 60 kilometre radius
16.90
OR
(iii) Over 60 kilometres up to and
including 75 kilometre radius
25.90
OR
(iv) Over 75 kilometres up to and
including 90 kilometre radius
36.70
OR
(v) Over 90 kilometres up to and
including 105 kilometre radius
47.50
5. Clause 21.—Distant Work—
A. Delete subclause (6) of this clause and insert in lieu
thereof the following—
(6) An employee to whom the provisions of
subclause (1) of this Clause apply shall be paid
an allowance of $26.00 for any weekend that
he/she returns to his/her home from the job
but only if—
(a) He/she advises the employer or his/her
agent of their intention no later than
the Tuesday immediately preceding the
weekend in which he/she so returns;
(b) He/she is not required to work during
that weekend;
(c) He/she returns to the job on the first
working day following the weekend;
and
(d) The employer does not provide or offer to provide suitable transport.
B. Delete subclause (9) of this clause and insert in lieu
thereof the following—
(9) Where an employee, supplied with the board
and lodging by his/her employer, is required
to live more than 800 metres from the job the
employee shall be provided with suitable
transport to and from that job or be paid an
allowance of $11.50 per day provided that
where the time actually spent in travelling either to or from the job exceeds 20 minutes,
that excess travelling time shall be paid for at
ordinary rates whether or not suitable transport is supplied by the employer.
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6. Clause 27.—Grievance Procedure and Special Allowance:
Delete subclause (3) of this clause and insert in lieu thereof
the following—
(3) (a) Subject to paragraph (e) of this subclause, a
special allowance of $23.35 per week shall be
paid as a flat amount each week except where
direct action takes place.
(b) Provided that a general combined union meeting called by the Unions W.A., or any absence
declared by the Commission under Section 44
as being an authorised absence, shall not be
regarded as non-adherence to the disputes procedure Clause or affect the payment of this
allowance.
(c) In the event of the need for a meeting not covered by the circumstances outlined by the
above, a Union Official shall give 24 hours’
notice to the employer and the reason for the
meeting and $23.35 shall be paid.
(d) Any time which an employee is absent from
work on annual leave, public holidays, bereavement leave or paid sick leave shall not
affect the payment of this allowance.
(e) An apprentice shall be paid a percentage of
$23.35 being the percentage which appears
against his/her year of apprenticeship set out
in subclause (4) of the First Schedule—Wages.
7. Clause 30.— Special Provisions—Western Power: Delete this clause and insert in lieu thereof the following
(1) This Clause shall apply to any employee who is engaged on construction work being carried out for
the Western Power Corporation at Kwinana or Muja.
(2) In addition to the wage otherwise payable to an employee pursuant to the provisions of this award an
employee (other than an apprentice) shall be paid—
(a) $1.65 per hour for each hour worked if employed at Muja;
(b) $1.00 per hour for each hour worked if employed at Kwinana;
(3) (a) An employee to whom Clause 20.—Allowance for Travelling and Employment in
Construction Work applies and who is engaged
on construction work at Muja shall be paid—
(i) An allowance of $13.30 per day if he/
she resides within a radius of 50 kilometres from the Muja Power Station;
(ii) An allowance of $35.95 per day if he/
she resides outside that radius;
in lieu of the allowance prescribed in the said
Clause.
(b) Where transport to and from the job is supplied by the employer from and to a place
mutually agreed upon between the employer
and the employee half the above rates shall be
paid provided that the conveyance used for
such transport is equipped with suitable seating and weather proof covering.
(4) In addition to the allowance payable pursuant to
subclause (6) of Clause 21.—Distant Work of this
award an employee to whom that Clause applies shall
be paid $22.55 on each occasion upon which he/she
returns home at the weekend but only if—
(a) He/she has completed three months’ continuous service with the employer;
(b) He/she is not required for work during the
weekend;
(c) He/she returns to the job on the first working
day following the weekend;
(d) The employer does not provide or offer to provide suitable transport;
and such payment shall be deemed to compensate
for a periodical return home at the employer’s expense.
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(5) An employee to whom Clause 21.—Distant Work
of this award applied and who proceeds to construction work at Muja from his/her home where located
within a radius of 50 kilometres from the General
Post Office, Perth—
(a) Shall be paid an amount of $61.05 and for
three hours at ordinary rates in lieu of the expenses and payment prescribed in subclause
(3) of the said Clause; and
(b) In lieu of the provisions of subclause (4) of
the said Clause, shall be paid $61.05 and for
three hours at ordinary rates when his/her services terminate if he/she has completed three
months continuous service;
and the provisions of subclause (3) and subclause
(4) of Clause 21.—Distant Work shall not apply to
such an employee.
(6) (a) A worker to whom the provisions of Clause
21.—Distant Work of this Award, applies who
work at Muja and who elects not to live in
Construction Camp Accommodation shall,
subject to paragraph (b) of this subclause, be
paid a living-out allowance at the rate of
$308.50 per week to meet the expenses reasonably incurred by him/her for board and
lodging.
(b) (i) The allowance prescribed in paragraph
(a) shall only apply to a worker while
he continues to live with his spouse (including de facto) in accommodation
provided by himself.
(ii) The accommodation shall be of a reasonable standard.
(iii) The employee shall continue to maintain his original residence.
(iv) Workers on site at Muja as at September 18, 1984 shall advise their
employer not later than October 3,
1984 of their intention to avail themselves of the provisions of this
subclause.
(v) The employee shall satisfy the employer, upon request, that his
circumstances meet the requirements
of this subclause.
(vi) Any dispute as to the application of this
Clause shall be subject to discussion
between the employer and the Union
and, failing agreement, shall be referred
to a Board of Reference for determination.
(c) Provided that the provisions of subclause (6)
of Clause 21.—Distant Work of this Award
shall not apply.
8. First Schedule—Wages: Delete subclauses (3), (5), (6),
(9), (10) and (11) of this Schedule and insert in lieu thereof—
(3) Leading Hands—In addition to the appropriate rates
shown in subclause (2) hereof a leading hand shall
be paid—
(a) If placed in charge of not less
than three and not more than ten
other employees
$19.65
(b) If placed in charge of more than
ten and not more than twenty
other employees
$30.00
(c) If placed in charge of more than
twenty other employees
$38.65
(5) Tool Allowance—
(a) In accordance with the provisions of subclause
(20) of Clause 18.—Special Rates and Provisions of this award the tool allowance to be
paid is—
(i) $11.30 per week to such tradesperson,
or
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(ii) In the case of an apprentice a percentage of $11.30 being the percentage
which appears against his/her year of
apprenticeship set out in subclause (4)
of this schedule.
(b) Any tool allowance paid pursuant to paragraph
(a) of this subclause shall be included in, and
form part of, the ordinary weekly wage prescribed in this Clause.
(6) Construction Allowance—
(a) In addition to the appropriate rates of pay prescribed
in this Clause an employee shall be paid—
(i) $34.80 per week if he/she is engaged
on the construction of a large industrial undertaking or any large civil
engineering project.
(ii) $31.35 per week if he/she is engaged
on a multi-storeyed building but only
until the exterior walls have been erected
and the windows completed and a lift
made available to carry the employee
between the ground floor and the floor
upon which he/she is required to work.
A multi-storeyed building is a building
which, when completed, will consist of
at least five storeys.
(iii) $18.45 per week if he/she is engaged
otherwise on construction work falling
within the definition of construction
work in Clause 5.—Definitions of this
Award.
(b) Any dispute as to which of the aforesaid allowances applies to particular work shall be
determined by the Board of Reference.
(9) Licence Allowance—
A tradesperson who holds and in the course of his/
her employment may be required to use a current
“A” Grade or “B” Grade licence issued pursuant to
the relevant regulation in force at the date of this
Award under the Electricity Act, 1945, shall be paid
$16.55 per week.
(10) Commissioning Allowances—
An “Electrician Commissioning” as defined shall be
paid at the rate of $25.30 per week in addition to
rates prescribed in this schedule.

ELECTRICAL, ENGINEERING AND BUILDING
TRADES (WEST AUSTRALIAN NEWSPAPERS
LIMITED) AWARD, 1988
No. A17 of 1985.
2001 WAIRC 04256
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
COMMUNICATIONS, ELECTRICAL,
ELECTRONIC,
ENERGY,
INFORMATION,
POSTAL,
PLUMBING,
AND
ALLIED
WORKERS UNION OF AUSTRALIA,
ENGIN & ELECT DIV, WA BRANCH
AND OTHERS, APPLICANT
v.
WESTERN
AUSTRALIAN
NEWSPAPERS
LIMITED
,
RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
WEDNESDAY, 28 NOVEMBER 2001
FILE NO/S
APPLICATION 1687 OF 2001
CITATION NO. 2001 WAIRC 04256
_______________________________________________________________________________

Result

Award Varied

_______________________________________________________________________________
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Order.
WHEREAS on 19 September 2001 the Applicant applied for
an order pursuant to the Industrial Relations Act, 1979; and
WHEREAS on 20 November the Commission listed the
matter for hearing by consent, and;.
WHERREAS at that hearing the Commission by consent of
the parties, records the following—
(a) The allowances at First schedule—Wages of the
award and Clause 21.—Special Provisions subclause
(1) have been adjusted by consent for Arbitrated
Safety Net Increases totalling $15.00 arising from
the 2001 State Wage Case decisions. The key classification award rate used was that for a C10
Tradesperson (including supplementary and additional payments) prior to the awarding of 2001
Arbitrated Safety Net Increase—$587.30.
(b) Meal allowances at Clause 10.—Overtime of the
award has been adjusted by consent for movements
in CPI from the quarter ending June 2000 up to and
including the quarter ending June 2001. The index
used was ‘CPI : Food : Meals out and Take-away
Foods’.
(c) Clause 19.—Fares and Travelling; Clause 20.—Distant Work of the award, have been adjusted by
consent for movements in CPI from the quarter ending June 2000 up to and including the quarter ending
June 2001. The index used was ‘CPI : Perth : Transportation’.
NOW THEREFORE having heard Ms K Bowden on behalf
The Automotive, Food, Metals, Engineering Printing and Kindred Industries Union of Workers and Ms L Dowden on behalf
of the The Western Australian Builders’ Labourers’, Painters
and Plasterers Union of Workers and The Construction, Forestry, Mining and Energy Union of Workers and Mr R Joyce
on behalf of the Respondent, and by consent, the Commission pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT the Electrical, Engineering and Building Trades (West
Australian Newspapers Limited) Award, 1988 (No. A17 of
1985) be varied in accordance with the following schedule
and that such variation shall have effect from the first pay
period commencing on or after 20 November 2001.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

Schedule
1. Clause 10.—Overtime: Delete subclause (6) of this Clause
and insert in lieu therof the following—
(6) Where an employee is entitled to a meal break pursuant to subclause (13) of this clause; and
(a) The employee has worked two hours or more
of overtime immediately before any intermediate or night shift or immediately after a day
shift, such employee will receive at least a 30
minute unpaid meal break and be paid meal
money of $8.75.
(b) Where an employee works overtime that is
continuous with their normal rostered shift and
they work two hours or more overtime without a meal break, they will receive a 30 minute
meal break which will be paid for at the appropriate overtime rate.
2. Clause 19.—Fares and Travelling: Delete this Clause and
insert in lieu thereof the following—
Where an employee is required to work away from their
shop, the following provisions shall apply—
(1) The employee shall be paid fares of $12.60 per
day.
(2) Where the employer requests the employee to use
their own vehicle to transfer from one site to another and the employee agrees, an amount of
$0.58 per kilometre shall be paid.
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3. Clause 20.—Distant Work: Delete subclause (2) of this
Clause and insert in lieu there of the following—
(2) Where an employee is required to use their own vehicle for distant work the employer shall insure that
employee’s vehicle for the duration of the journey
and pay the employee $0.65 per kilometre.
4. Clause 21.—Special Rates and Provisions: Delete
subclause (1) of this Clause and insert in lieu thereof the following—
(1) An employee shall be paid an allowance of $3.30
per shift, or $1.95 per half shift, when engaged on
work of an unusually dirty nature where clothes are
necessarily unduly soiled or damaged or boots are
unduly damaged by the nature of the work done or
when, because of the dimensions of the compartment or space in which he/she is working, he/she is
required to work in a stooped or otherwise cramped
position, or without proper ventilation.
5. First Schedule—Wages: Delete subclauses (3)
A: Delete subclauses (3) and insert in lieu thereof the following—
(3) Responsibility Payment
An Engineering or Electrical Tradesperson, Special
Class Electrician or Electronic Tradesperson or
Building Tradesperson required to work when supervisory staff are not on duty shall receive the
additional flat payment per shift—
(a) Saturday
$ 7.26
(b) Sunday
$14.23
B: Delete subclauses (4) and insert in lieu thereof the following—
(2) In addition to the appropriate total wage prescribed
in this schedule, a leading hand in charge of not less
than three or more other employees shall be paid
$42.51 per week.
C: Delete subclauses (5) and insert in lieu thereof the following—
(5) An Industrial Electronics Tradesperson, an Electrician—Special Class, an Electrical fitter and/or
Armature Winder or an Electrical installer who holds,
and in the course of this employment may be required to use, a current “A” Grade or “B” Grade
licence issued pursuant to the relevant regulation in
force on the 28th day of February, 1978 under the
Electricity Act 1945 shall be paid an allowance of
$16.19 per week.

ELECTRICAL TRADES (SECURITY ALARMS
INDUSTRY) AWARD
No. R27 of 1979.
2001 WAIRC 04235
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
COMMUNICATIONS, ELECTRICAL,
ELECTRONIC,
ENERGY,
INFORMATION,
POSTAL,
PLUMBING,
AND
ALLIED
WORKERS UNION OF AUSTRALIA,
ENGIN & ELECT DIV, WA BRANCH,
APPLICANT
v.
CHUBB ELECTRONIC SECURITY,
WORMALD SECURITY CONTROLS,
METROPOLITAN
SECURITY
SERVICES, RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DELIVERED
THURSDAY, 22 NOVEMBER 2001
FILE NO/S
APPLICATION 1598 OF 2001
CITATION NO. 2001 WAIRC 04235
____________________________________________________________________________

Result

Award Varied

____________________________________________________________________________
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Order.
WHEREAS on 5 September 2001 the Applicant applied for
an order pursuant to the Industrial Relations Act, 1979; and
WHEREAS on 15 November 2001 the Commission
conducted conciliation proceedings between the parties
whereat the Commission was advised that the matter was
by consent and records the following at the request of the
parties—
(a) The allowances at Clause 15.—Special Rates and
Provisions and Clause 28.—Wages of the award,
have been adjusted by consent for Arbitrated Safety
Net Increases totalling $13.00 arising from the 2001
State Wage Case decision. The key classification
award rate and supplementary payment used was that
for a ‘Group B Serviceperson’ prior to the awarding
of 2001 Arbitrated Safety Net Increase—$487.20.
(b) Meal allowances at Clause 11.—Overtime of the
award, have been adjusted by consent for movements
in CPI from the quarter ending June 2000 up to and
including the quarter ending June 2001. The index
used was CPI : Food : Meals out and Take-away
Foods.
(c) Car and Travelling Allowances at Clause 16.—Car
Allowance and Clause 18.—Distant Work,
subclauses (4) and (5) of the award, have been adjusted by consent for movements in CPI from the
quarter ending June 2000 up to and including the
quarter ending June 2001. The index used was CPI :
Perth : Transportation.
NOW THEREFORE having heard Ms C Bowden on behalf
of the Applicant and Mr M Borlase on behalf of the
Respondent, and by consent, the Commission pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—
THAT the Electrical Trades (Security Alarms Industry) Award 1980 (No. R 27 of 1979) be varied in
accordance with the following Schedule and that such
variation shall have effect on and from the first pay period commencing on or after 15 November 2001.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

Schedule
1. Clause 11.—Overtime: Delete paragraph (f) of
subclause (3) of this clause and insert in lieu thereof the
following—
(f) Subject to the provisions of paragraph (g) of this
subclause, an employee required to work overtime
for more than two hours shall be supplied with a
meal by the employer or be paid $8.40 for a meal
and, if owing to the amount of overtime worked, a
second or subsequent meal is required he/she shall
be supplied with each such meal by the employer or
be paid $5.70 for each meal so required.
2. Clause 15.—Special Rates and Provisions: Delete this
clause and insert in lieu thereof the following—
(1) Height Money: An employee shall be paid an allowance of $1.92 for each day on which he/she works
at a height of 15.5 metres or more above the nearest
horizontal plane but this provision does not apply to
linespersons nor to riggers and splicers on ships or
buildings.
(2) Dirt Money: An employee shall be paid an allowance of 40 cents per hour when engaged on work of
an unusually dirty nature where clothes are necessarily unduly soiled or damaged or boots are unduly
damaged by the nature of the work done.
(3) Confined Space: An employee shall be paid an allowance of 48 cents per hour when, because of the
dimensions of the compartment or space in which
he/she is working, he/she is required to work in a
stooped or otherwise cramped position or without
proper ventilation.
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(4) Hot Work: An employee shall be paid an allowance
of 40 cents per hour when he/she works in the shade
in any place where the temperature is raised by artificial means to between 46.1 and 54.4 degrees
celsius.
(5) (a) Where, in the opinion of the Board of Reference, the conditions under which work
is to be performed are, by reason of excessive heat, exceptionally oppressive, the
Board may—
(i) fix an allowance, or allowances, not
exceeding the equivalent of half the
ordinary rate;
(ii) fix the period (including a minimum
period) during which any allowance so
fixed is to be paid; and
(iii) prescribe such other conditions, relating to the provision of protective
clothing or equipment and the granting of rest periods, as the Board sees
fit.
(b) The provisions of paragraph (a) of this
subclause do not apply unless the temperature in the shade at the place of work has been
raised by artificial means beyond 54.4 degrees
celsius.
(c) An allowance fixed pursuant to paragraph (a)
of this subclause includes any other allowance
which would otherwise be payable under this
clause.
(6) Percussion Tools—
An employee shall be paid an allowance of 24 cents
per hour when working a pneumatic rivetter of the
percussion type and other pneumatic tools of the percussion type.
(7) An employee who is required to work from a ladder
shall be provided with an assistant on the ground
where it is reasonably necessary for the worker’s
safety.
(8) An employee shall not be required to enter any establishment alone if it is outside the trading hours of
that establishment and subject to an alarm condition.
(9) Where an employee is required in the normal course
of his work to use a torch, such torch shall be supplied and maintained by the employer.
(10) Where an employee is required in the performance
of his work to hold a licence under the Security
Agents Act he shall, after twelve months continuous
service with his employer, be reimbursed by that
employer the cost of obtaining such licence and
thereafter the cost of its renewal each year.
(11) Special Rates Not Cumulative—
Where more than one of the disabilities entitling an
employee to extra rates exists on the same job, the
employer shall be bound to pay only one rate,
namely—the highest for the disabilities so prevailing. Provided that this subclause shall not apply to
confined space, dirt money, height money, or hot
work, the rates for which are cumulative.
(12) Protective Equipment—
(a) An employer shall have available a sufficient
supply of protective equipment (as, for example, goggles (including anti-flash goggles),
glasses, gloves, mitts, aprons, sleeves, leggings, gum boots, ear protectors, helmets, or
other efficient substitutes thereof) for use by
his employees when engaged on work for
which some protective equipment is reasonably necessary.
(b) An employee shall sign an acknowledgement
when he receives any article of protective
equipment and shall return that article to the
employer when he has finished using it or on
leaving his employment.
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(c) An employee to whom an article of protective
equipment has been issued shall not lend that
article to another employee and if he does both
he and that other employee shall be deemed
guilty of wilful misconduct.
(d) An article of protective equipment which has
been used by an employee shall not be issued
by the employer to another employee until it
has been effectively sterilised but this paragraph only applies where sterilisation of the
article is practicable and is reasonably necessary.
(e) Adequate safety gear (including insulating
gloves, mats and/or shields where necessary)
shall be provided by employers for employees required to work on live electrical
equipment.
(13) An employee, holding a Third Year First Aid Medallion of the St. John Ambulance Association or a
“C” Standard Senior First Aid Certificate of the Australian Red Cross Society, appointed by the employer
to perform first aid duties shall be paid $7.85 per
week in addition to his ordinary rate.
(14) A Serviceperson—Special Class, a Serviceperson or
an Installer who holds, and in the course of his/her
employment may be required to use, a current “A”
Grade or “B” Grade Licence issued pursuant to the
relevant regulation in force on the 28th day of February, 1978 under the Electricity Act 1945 shall be
paid an allowance of $16.20 per week.
(15) Any dispute under this clause may be determined
by the Board of Reference.
3. Clause 16.—Car Allowance: Delete subclause (3) of
this clause and insert in lieu thereof the following—
(3) A year for the purpose of this clause shall commence
on 1 July and end on 30 June next following.
RATES OF HIRE FOR USE OF EMPLOYEE’S OWN
VEHICLEON EMPLOYER’S BUSINESS
MOTOR CAR
Area and Details

Metropolitan Area
South West Land Division
North of 23.5° South Latitude
Rest of the State
Motor Cycle (In All Areas)

Engine Displacement
(in Cubic Centimetres)
Over
Over
1600cc
2600cc
1600cc
& under
- 2600cc
Rate per Kilometre (Cents)
64.5
57.6
50.1
66.0
59.0
51.4
72.3
65.1
56.7
67.9
61.0
52.9
22.1 Cents per Kilometre

4. Clause 18.—Distant Work: Delete subclauses (4) and
(5) of this clause and insert in lieu thereof the following—
(4) An employee to whom the provisions of subclause
(1) of this clause apply shall be paid an allowance of
$26.90 for any weekend that he/she returns to his/
her home from the job but only if—
(a) The employee advises the employer or the
employer’s agent of their intention no later
than the Tuesday immediately preceding the
weekend in which the employee so returns;
(b) The employee is not required for work during
that weekend;
(c) The employee returns to the job on the first
working day following the weekend; and
(d) The employer does not provide or offer to provide suitable transport.
(5) Where an employee, supplied with board and lodging by the employer, is required to live more than
800 metres from the job the employee shall be provided with suitable transport to and from that job or
be paid an allowance of $11.95 per day provided
that where the time actually spent in travelling either to or from the job exceeds 20 minutes, that
excess time shall be paid for at ordinary rates whether
or not suitable transport is supplied by the employer.
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5. Clause 28.—Wages:
A. Delete paragraph (a) of subclause (1) of this Clause
and insert in lieu thereof the following—
(1) (a) The ordinary weekly rate of wage payable to adult employees covered by this
Award shall be as follows—
Classification
Group A Serviceperson
(Special Class)
Group B Serviceperson
Group C Installer
Group D Trades Assistant
Classification

Group A Serviceperson
(Special Class)
Group B Serviceperson
Group C Installer
Group D Trades Assistant

On
Engagement

Supplementary
Payment Per
Week

386.60
362.80
362.80
310.20

51.90
49.40
49.40
39.30

After 12
months
experience
with the
employer

Supplementary
Payment Per
Week

407.30
384.20
384.20
310.20

51.90
49.40
49.40
39.30

Arbitrated
Total
Safety Net Payment Per
Adjustment
Week
90.00
88.00
88.00
88.00

528.50
500.20
500.20
437.50

Arbitrated
Total
Safety Net Payment Per
Adjustment
Week

90.00
90.00
90.00
88.00

549.20
523.60
523.60
437.50

B. Delete subclauses (3)—(5) of this clause and insert
in lieu thereof the following—
(3) (a) Where an employer does not provide
a tradesperson with the tools ordinarily required by that tradesperson in the
performance of his/her work as a
tradesperson the employer shall pay a
tool allowance of $11.25 per week to
such tradesperson for the purpose of
such tradesperson supplying and maintaining tools ordinarily required in the
performance of his/her work as a
tradesperson.
(b) Any tool allowance paid pursuant to
paragraph (a) of this subclause shall be
included in, and form part of, the ordinary weekly wage prescribed in this
Clause.
(c) An employer shall provide for the use
of tradespersons all necessary power
tools, special purpose tools and precision measuring instruments.
(d) A tradesperson shall replace or pay for
any tools supplied by his employer if
lost through his/her negligence.
(4) (a) In addition to the appropriate rates of
pay prescribed in this Clause an employee shall be paid—
(i) $36.00 per week if he/she is
engaged on the construction of
a large industrial undertaking or
any large civil engineering
project.
(ii) $32.55 per week if he/she is
engaged in a multi-storeyed
building but only until the exterior walls have been erected
and the windows completed and
a lift made available to carry the
employee between the ground
floor and the floor upon which
he/she is required to work. A
multi-storeyed building is a
building which, when completed, will consist of at least
five storeys.
(iii) $18.75 per week if he/she is
engaged otherwise on construction work falling within the
definition of construction work
in Clause 5.—Definitions of
this Award.
(b) Any dispute as to which of the aforesaid allowances apply to particular
work shall be determined by the Board
of Reference.
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(c) An allowance paid under this subclause
includes any allowance otherwise payable under Clause 15.—Special Rates
and Provisions of this Award except the
allowance for work at heights, the first
aid allowance and the licence allowance.
(5) Leading Hand: In addition to the appropriate total wage prescribed in subclause (1) of
this clause, a leading hand shall be paid—
(a) If placed in charge of not less than three
and not more than ten other employees —$20.35
(b) If placed in charge of more than ten
and not more than twenty other employees —$31.10
(c) If placed in charge of more than twenty
other employees—$40.05

ENGINE DRIVERS’ (GENERAL) AWARD
No. R21A of 1987.
2001 WAIRC 04310
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CONSTRUCTION,
FORESTRY,
MINING AND ENERGY UNION
(FEDERAL UNION), APPLICANT
v.
COCA COLA BOTTLERS & OTHERS,
RESPONDENTS
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
MONDAY, 3 DECEMBER 2001
FILE NO/S
APPLICATION 1833 OF 2001
CITATION NO. 2001 WAIRC 04310
_______________________________________________________________________________

Result
Representation
Applicant
Respondents

Award varied
Ms L Dowden and Ms J Harrison
Mr K Dwyer

_______________________________________________________________________________

Order.
HAVING HEARD Ms L Dowden on behalf of the Applicant
and Mr K Dwyer on behalf of the Respondents, and by consent, the Commission, being satisfied that the claim complies
with the terms of the Wage Fixing Principles set out in the
General Order of the Commission No. 752 of 2001, dated 25
July 2001, hereby, pursuant to the powers conferred on it under the Industrial Relations Act 1979, orders—
THAT the Engine Drivers (General) Award No. R14A
of 1977 be varied in accordance with the following Schedule and that such variation shall have effect from the
beginning of the first pay period commencing on or after
the 3rd day of December 2001.
FURTHERMORE, the Commission by consent of the parties, records the following—
(a) The calculations relating to the allowances varied in
the attached Schedule have been effected as a result
of figures supplied from ABS Catalogue 6401.0 (Table 2B), ABS Catalogue 6401.0 (Table 3A), ABS
Catalogue 6401.00 (Table 7A), ABS Catalogue
6401.0 (Table 7G) and ABS Catalogue 6401.00 (Table 7I).
(b) Attached following the schedule is Exhibit 1, tendered at hearing, demonstrating the calculation
schedule for the variations sought.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.
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Schedule.
1. Clause 8.—Overtime: Delete subclause (3)(b) of this
clause and insert in lieu thereof the following—
(3) (b) Meal Allowance—
(i) An employee who, without being notified on the previous day or earlier, has
to continue working after the usual
knock-off time for more than two
hours, shall be provided with any meal
required or shall be paid $8.30 for the
first meal and $5.60 for each subsequent meal.
Provided that this subclause shall not
apply to an employee residing in the
same locality as his or her employment
who can reasonably return home for a
meal.
(ii) If a worker as a consequence of the notification referred to in (i) above has
provided a meal and is not required to
work less overtime than the period
notified, he or she shall be paid for each
meal provided and not required, the
appropriate prescribed amount.
2. Schedule C—38 Hour Week Provisions: Delete subclause
(3)(f)(i) of this clause and insert in lieu thereof the following—
(3) (f) Meal Allowance—
(i) Where an employee, without being
notified on the previous day or earlier,
has to continue working after his usual
knockoff time for more than two hours,
he shall be provided with any meal required or shall be paid $8.30 for a meal
and, if owing to the amount of overtime worked, a second or subsequent
meal is required he shall be supplied
with each such meal by the employer
or be paid $5.60 for each meal so required. Provided that this paragraph
shall not apply to an employee residing in the same locality as his place of
employment who can reasonably return home for a meal.

ENGINE DRIVERS (GOVERNMENT) AWARD 1983
No. A5 of 1983.
2001 WAIRC 04307
ENGINE DRIVERS (GOVERNMENT) AWARD 1983.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CONSTRUCTION,
FORESTRY,
MINING AND ENERGY UNION
(FEDERAL UNION), APPLICANT
v.
BOARD
OF
MANAGEMENT,
FREMANTLE HOSPITAL & OTHERS,
RESPONDENTS
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
MONDAY, 3 DECEMBER 2001
FILE NO/S
APPLICATION 1828 OF 2001
CITATION NO. 2001 WAIRC 04307
_______________________________________________________________________________

Result
Representation
Applicant
Respondents

Award varied
Ms L Dowden and Ms J Harrison
Ms A Davison

_______________________________________________________________________________
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Order.
HAVING HEARD Ms L Dowden on behalf of the Applicant
and Ms A Davison on behalf of the Respondents, and by
consent, the Commission, being satisfied that the claim
complies with the terms of the Wage Fixing Principles set out
in the General Order of the Commission No. 752 of 2001,
dated 25 July 2001, hereby, pursuant to the powers conferred
on it under the Industrial Relations Act 1979, orders—
THAT the Engine Drivers (Government) Award 1983,
No. A5 of 1983 be varied in accordance with the following Schedule and that such variation shall have effect from
the beginning of the first pay period commencing on or
after the 3rd day of December 2001.
FURTHERMORE, the Commission by consent of the
parties, records the following—
(a) The calculations relating to the allowances varied in
the attached Schedule have been effected as a result
of figures supplied from ABS Catalogue 6401.0 (Table 2B), ABS Catalogue 6401.0 (Table 3A), ABS
Catalogue 6401.00 (Table 7A), ABS Catalogue
6401.0 (Table 7G) and ABS Catalogue 6401.00 (Table 7I).
(b) Attached following the schedule is Exhibit 1, tendered at hearing, demonstrating the calculation
schedule for the variations sought.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.

Schedule.
Clause 10.—Overtime: Delete subclauses (3)(b)(i) & (ii) of
this clause and insert in lieu thereof the following—
(i) Where an employee without being notified on the
previous day or earlier, has to continue working after his usual knockoff time for more than two hours,
he shall be provided with a meal or shall be paid
$7.40 for a meal and, if owing to the amount of overtime worked, a second or subsequent meal is required
he shall be supplied with each such meal by the
employer or be paid $5.30 for each meal so required.
Provided that this paragraph shall not apply to an
employee residing in the same locality as his place
of employment who can reasonably return home for
a meal.
Provided further that an employee who commences
to work overtime before the usual starting time shall,
if the overtime exceeds two hours and is continuous
with his day’s work, be supplied with a meal by his
employer or be paid $7.40 for a meal.
(ii) An employee required to work continuous from 12
midnight to 6.30 a.m. and ordered back to work at
8.00 a.m. the same day, shall be paid $3.70 for breakfast.

FOODLAND ASSOCIATED LIMITED (WESTERN
AUSTRALIA) WAREHOUSE AWARD 1982
No. A27 of 1982.
2001 WAIRC 04195
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE SHOP, DISTRIBUTIVE AND
ALLIED
EMPLOYEES’
ASSOCIATION OF WESTERN
AUSTRALIA, APPLICANT
v.
FOODLAND ASSOCIATED LIMITED,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
TUESDAY, 20 NOVEMBER 2001
FILE NO
APPLICATION 1613 OF 2001
CITATION NO. 2001 WAIRC 04195
_______________________________________________________________________________
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Applicant
Respondent

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
Order issued by consent.
Mr T. Pope
No appearance

_______________________________________________________________________________

Order.
HAVING HEARD Mr T. Pope on behalf of the applicant and
there being no appearance on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, and by consent, hereby orders—
THAT the Foodland Associated Limited (Western Australia) Warehouse Award 1982 be varied in accordance
with the following schedule and that such variation shall
have effect from the beginning of the first pay period
commencing on or after the 20th day of November 2001.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.
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LIFT INDUSTRY (ELECTRICAL AND METAL
TRADES) AWARD 1973
No. 9 of 1973.
2001 WAIRC 04249
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
COMMUNICATIONS, ELECTRICAL,
ELECTRONIC,
ENERGY,
INFORMATION,
POSTAL,
PLUMBING,
AND
ALLIED
WORKERS UNION OF AUSTRALIA,
ENGIN & ELECT DIV, WA BRANCH
& OTHERS, APPLICANT
v.
KONE ELEVATORS (AUSTRALIA)
PTY LTD, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
WEDNESDAY, 28 NOVEMBER 2001
FILE NO
APPLICATION 1672 OF 2001
CITATION NO. 2001 WAIRC 04249
_______________________________________________________________________________

Schedule.
1. Clause 12.—Meal Money: Delete subclause (1) and (2)
of this clause and insert in lieu thereof the following—
(1) When an employee is required to continue working
after the usual finishing time for more than one hour,
he/she shall be paid $7.95.
(2) When a day shift employee is required to commence
work before the usual starting time by more than
one hour he/she shall be paid $4.65 for the purchase
of any meal required.
2. Clause 29.—Additional Rates for Saturday Work: Delete
this clause and insert in lieu thereof the following—
29.—ADDITIONAL RATES FOR SATURDAY WORK
Hours of work performed before 12 Noon on Saturday
(except in the case of casual employees employed on
Saturday morning only in any week) shall be paid the
following amounts in addition to ordinary rates—
$
In the case of adult employees
$3.08
In the case of junior employees
$2.44
or for each week of any cycle of two consecutive
weeks—
In the case of adult employees
$1.54
In the case of junior employees
$1.22
3. Clause 42.—First Aid Officers: Delete this clause and
insert in lieu thereof the following—
42.—FIRST AID OFFICERS
At least one first aid officer shall be appointed by the
employer on each shift and in every warehouse or site.
First aid officers so appointed shall receive a First Aid
Allowance of $7.60 per week.
4. Schedule A—Union Party: Delete this Schedule and insert in lieu thereof the following—
SCHEDULE A—UNION PARTY
The Union party to this award is The Shop, Distributive
and Allied Employees’ Association of Western Australia,
5th Floor, 25 Barrack Street Perth WA 6000.

Result

Award Varied

_______________________________________________________________________________

Order.
WHEREAS on 18 September 2001 the Applicant applied for
an order pursuant to the Industrial Relations Act, 1979; and
WHEREAS on 20 November 2001 the Commission listed
the matter for hearing by consent; and.
WHEREAS at that hearing the Commission by consent of
the parties, records the following—
(a) The allowances at Clause 16.—Special Rates and
Provisions, Clause 28.—Lift Allowance subclause
(1) and First Schedule—Wages subclauses (3) and
(6) of the award, have been adjusted by consent for
Arbitrated Safety Net Increases totalling $15.00 arising from the 2001 State Wage Case decision. The
key classification award rate used was that for a “Lift
Industry Employee Grade 3” prior to the awarding
of 2001 Arbitrated Safety Net Increase—$507.50.
(b) Meal allowances at Clause 12.—Overtime of the
award, have been adjusted by consent for movements
in CPI from the quarter ending June 2000 up to and
including the quarter ending June 2001. The index
used was CPI : Food : Meals out and Take-away
Foods.
(c) Car and Travelling Allowances at Clause 17.—Car
Allowance, Clause 18.—Fares and Travelling Time
and Clause 19.—Distant Work, subclauses (6) and
(7) of the award, have been adjusted by consent for
movements in CPI from the quarter ending June 2000
up to and including the quarter ending June 2001.
The index used was CPI : Transportation.
NOW THEREFORE having heard Ms C Bowden and with
her Mr C Young on behalf of Communications, Electrical,
Electronic, Energy, Information, Postal, Plumbing Union and
The Automotive, Food, Metals, Engineering Printing and Kindred Industries Union of Workers and Ms C Dorizzi on behalf
of Kone Elevators (Australia) and Others, and by consent, the
Commission pursuant tot the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—
THAT the Lift Industry (Electrical and Metal Trades)
Award 1973 (No. 9 of 1973) be varied in accordance with
the following Schedule and that such variation shall have
effect from the first pay period commencing on or after
20 November 2001.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

81 W.A.I.G.
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Schedule.
1. Clause 12.—Overtime: Delete paragraph (f) of subclause
(3) of this Clause and insert in lieu there of the following—
(f) Subject to the provisions of paragraph (g) of this
subclause, an employee required to work overtime
for more than two hours shall be supplied with a
meal by the employer or be paid $8.40 for a meal
and, if owing to the amount of overtime worked, a
second or subsequent meal is required the employee
shall be supplied with each such meal by the employer or be paid $5.70 for each meal so required.
2. Clause 16.—Special Rates and Provisions:
A: Delete subclauses (5) and insert in lieu thereof the
following—
(5) An Electrician Special Class, an electrical fitter and/or armature winder or an electrical
installer who holds and, in the course of the
employee’s employment may be required to
use a current “A” or “B” Grade Licence issued pursuant to the relevant regulation in
force on the 28th day of February 1979 under
the Electricity Act, 1945 shall be paid an allowance of $16.13 per week.
B: Delete subclauses (6) and insert in lieu thereof the
following—
(6) An employee holding either a First Aid Medallion of the St John Ambulance Association
or a Senior First Aid Certificate of the Australian Red Cross Society, appointed by the
employer to perform first aid duties shall be
paid $7.84 per week in addition to his/her ordinary rate.
3. Clause 17.—Car Allowance: Delete subclause (3) of this
Clause and insert in lieu thereof the following—
(3) A year for the purpose of this Clause shall commence
on 1 July and end on 30 June next following.
RATES OF HIRE FOR USE OF EMPLOYEE’S OWN
VEHICLE ON EMPLOYER’S BUSINESS
MOTOR CAR
Area and Details

Metropolitan Area
South West Land Division
North of 23.5° South Latitude
Rest of the State
Motor Cycle (In All Areas)

Engine Displacement
(in Cubic Centimetres)
Over
Over
1600cc
2600cc
1600cc
& under
- 2600cc
Rate per Kilometre (Cents)
64.4
57.5
50.0
65.7
58.9
51.1
72.3
65.0
56.6
67.9
60.9
53.1
22.1 Cents per Kilometre

4. Clause 18.—Fares and Travelling Time: Delete subclause
(2) of this Clause and insert in lieu there of the following—
(2) An employee to whom subclause (1) of this clause
does not apply and who is engaged on construction
work or regular repair service and/or maintenance
work shall be paid an allowance in accordance with
the provisions of this subclause to compensate for
excess fares and travelling time from the employee’s home to his/her place of work and return—
(a) On places within a radius of 50 kilometres
from the GPO, Perth—$13.29 per day.
(b) For each additional kilometre up to 60 kilometres—73 cents per kilometre.
(c) Subject to the provision of paragraph (d)
hereof work performed at places beyond 60
kilometres from the General Post Office, Perth
shall be deemed to be outside work unless the
employer and the employees, with the consent of the Union, agree in any particular case
that the travelling allowance for such work
shall be paid under this Clause, in which case
an additional allowance of 73 cents per kilometre shall be paid for each kilometre in excess
of 60 kilometres radius.
(d) In respect to work carried out from an employer’s depot situated more than 60
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kilometres from the GPO, Perth, the main Post
Office in the town in which such depot is situated shall be the centre for the purpose of
calculating the allowance to be paid.
(e) Where transport to and from the job is provided by the employer from and to his/her
depot or such other place more convenient to
the employee as is mutually agreed upon between the employer and employee, half the
above rates shall be paid; provided that the
conveyance used for such transport is provided
with suitable seating and weatherproof covering.
5. Clause 19.—Distant Work—
A: Delete subclauses (6) of this Clause and insert in
lieu there of the following—
(6) An employee to whom the provisions of
subclause (1) of this Clause apply shall be paid
an allowance of $27.08 for any weekend the
employee returns home from the job, but only
if—
(a) The employee advises the employer or
the employer’s agent of such intention
not later than the Tuesday immediately
preceding the weekend in which the
employee so returns.
(b) The employee is not required for work
during that weekend;
(c) The employee returns to the job on the
first working day following the weekend, and
(d) The employer does not provide, or offer to provide, suitable transport.
B: Delete subclause (7) of this clause and insert in lieu
thereof the following—
(7) Where an employee, supplied with board and
lodging by the employer, is required to live
more than 800 metres from the job, the employee shall be provided with suitable
transport to and from that job or be paid an
allowance of $11.99 per day, provided that
where the time actually spent in travelling either to or from the job exceeds 20 minutes,
that excess travelling time shall be paid for at
ordinary rates, whether or not suitable transport is supplied by the employer.
6. Clause 28.—Lift Allowance: Delete subclause (1) of this
clause and insert in lieu thereof the following—
(1) Tradespeople and their assistants who perform
work in connection with the installation, servicing, repairing and/or maintenance of lifts and
escalators, other than in the employer’s workshops, shall be paid an amount of $75.44 per
week as a lift industry allowance in consideration of the peculiarities and disabilities
associated with such work and in recognition
of the fact that employees engaged in such
work may be required to perform and/or assist to perform, as the case may be, any of
such work.
7. First Schedule—Wages—
A: Delete subclauses (3) and insert in lieu there of the
following—
(3) Leading Hands—
In addition to the appropriate total wage prescribed in this Clause, a leading hand shall be
paid—
(a) If placed in charge of not less than three
and Not more than ten other employees—$20.27
(b) If placed in charge of more than ten
and not more than twenty other employees—$31.02
(c) If placed in charge of more than twenty
other Employees—$39.99
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B: Delete subclauses (6) and insert in lieu thereof the
following—
(6) (a) Where an employer does not provide
a tradesperson or an apprentice with
the tools ordinarily required by that
tradesperson or apprentice in the performance of his/her work as a
tradesperson or as an apprentice the
employer shall pay a tool allowance
of—
(i) $11.25 per week to such
tradesperson; or
(ii) In the case of an apprentice a
percentage of $11.25 being the
percentage which appears
against his/her years of apprenticeship in Clause 3 of this
schedule, for the purpose of
such tradesperson or apprentice
supplying and maintaining
tools ordinarily required in the
performance of his/her work as
a tradesperson or apprentice.
(b) Any tool allowance paid pursuant of
paragraph (a) of this Clause shall be
included in, and form part of, the ordinary weekly wage prescribed in this
schedule.
(c) An employer shall provide for the use
of tradesperson or apprentices all necessary power tools, special purpose
tools and precision measuring instruments.
(d) A tradesperson or apprentice shall replace or pay for any tools supplied by
his/her employer if lost through his/her
negligence.

MANUFACTURING CHEMIST AWARD 1976
No. R3 of 1976.
2001 WAIRC 04194
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE FOOD PRESERVERS’ UNION OF
WESTERN AUSTRALIA, UNION OF
WORKERS, APPLICANT
v.
FH FAULDING & CO LTD,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
TUESDAY, 20 NOVEMBER 2001
FILE NO
APPLICATION 1678 OF 2001
CITATION NO. 2001 WAIRC 04194
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Order issued by consent.

81 W.A.I.G.

Schedule.
1. Clause 7.—Wages: Delete subclauses (3) and (4) of this
clause and insert in lieu thereof the following—
(3) Leading Hands (per week extra):
In charge of—
$
(a) Less than three other employees
10.98
(b) Not less than three and not more
than ten other employees
22.07
(c) More than ten other employees
32.20
(d) More than twenty other employees
43.55
(4) Additional Rates—
Where an employee is required to drive a fork lift in
the performance of their duties they shall be paid an
additional 37 cents per hour whilst so engaged.
2. Clause 10.—Shift Work: Delete subclause (3) of this
clause and insert in lieu thereof the following—
(3) A shift employee shall, in addition to their ordinary
rate of wage, be paid at the rate of $10.66 per shift
when on afternoon or night shift.
3. Clause 11.—Overtime: Delete subclause (3) of this clause
and insert in lieu thereof the following—
(3) (a) An employee required to work overtime for
more than two hours, without being notified
on the previous day or earlier that they will be
so required to work, shall be supplied with a
meal by the employer or paid $5.45.
(b) If the amount of overtime required to be
worked necessitates a second or subsequent
meal, the employer shall, unless they have
notified the employees concerned on the previous day or earlier that such a second or
subsequent meal will also be required, provide such meals or pay an amount of $4.15
for each second or subsequent meal.
(c) If an employee in consequence of receiving
such notice has provided themselves with a
meal or meals and is not required to work
overtime or is required to work less overtime
than notified, they shall be paid the amounts
above prescribed in respect of the meals not
then required.
4. Clause 28.—General Conditions: Delete subclause (2) of
this clause and insert in lieu thereof the following—
(2) Where the conditions of work are such that employees are unable to avoid their feet becoming
excessively wet, the employer shall, on request, supply free of charge, rubber boots, or alternatively the
employer may pay the allowance of $1.00 per week.
Boots supplied by the employer shall remain the
property of the employer and shall be returned when
required, in good order and condition, fair wear and
tear excepted. Provided that an employer shall not
be obliged to supply rubber boots to casual employees but shall pay the allowance referred to above to
any casual employee who regularly wears his/her
own boots and needs to do so to avoid his/her feet
becoming excessively wet.

Mr T. Pope
No appearance

_______________________________________________________________________________

Order.
HAVING HEARD Mr T. Pope on behalf of the applicant and
there being no appearance on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act 1979, and by consent, hereby orders—
THAT The Manufacturing Chemists Award, 1976 be
varied in accordance with the following schedule and that
such variation shall have effect from the beginning of the
first pay period commencing on or after the 20th day of
November 2001.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

MONUMENTAL MASONRY INDUSTRY AWARD
1989
No. A36 of 1987.
2001 WAIRC 04309
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CONSTRUCTION,
FORESTRY,
MINING AND ENERGY UNION
(FEDERAL UNION), APPLICANT
v.
BELLEVUE MONUMENTAL WORKS
PTY
LTD
&
OTHERS,
RESPONDENTS

81 W.A.I.G.
CORAM
DELIVERED
FILE NO/S
CITATION NO.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
CHIEF COMMISSIONER W
COLEMAN
MONDAY, 3 DECEMBER 2001
APPLICATION 1831 OF 2001
2001 WAIRC 04309

S

_______________________________________________________________________________

Result
Representation
Applicant
Respondents

Award varied
Ms L Dowden and Ms J Harrison
Mr K Dwyer

_______________________________________________________________________________

Order.
HAVING HEARD Ms L Dowden on behalf of the Applicant
and Mr K Dwyer on behalf of the Respondents, and by consent, the Commission, being satisfied that the claim complies
with the terms of the Wage Fixing Principles set out in the
General Order of the Commission No. 752 of 2001, dated 25
July 2001, hereby, pursuant to the powers conferred on it under the Industrial Relations Act 1979, orders—
THAT the Monumental Masonry Industry Award 1989,
No. A36 of 1987 be varied in accordance with the following Schedule and that such variation shall have effect
from the beginning of the first pay period commencing
on or after the 3rd day of December 2001.
FURTHERMORE, the Commission by consent of the parties, records the following—
(a) The calculations relating to the allowances varied in
the attached Schedule have been effected as a result
of figures supplied from ABS Catalogue 6401.0 (Table 2B), ABS Catalogue 6401.0 (Table 3A), ABS
Catalogue 6401.00 (Table 7A), ABS Catalogue
6401.0 (Table 7G) and ABS Catalogue 6401.00 (Table 7I).
(b) Attached following the schedule is Exhibit 1, tendered at hearing, demonstrating the calculation
schedule for the variations sought.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.

Schedule.
1. Clause 7.—Wages: Delete subclause (6a) of this clause
and insert in lieu thereof the following—
(6) Tool Allowance ($ per week) —
$
(a) Monumental masons
$20.90
Tool allowance shall not be paid where the employer supplies an employee with all necessary tools.
2. Clause 14.—Overtime: Delete subclause (4a) of this clause
and insert in lieu thereof the following—
(4) (a) Subject to the provisions of paragraph (b) of
this subclause, an employee required to work
overtime for more than two hours shall be
supplied with a meal by the employer or be
paid $9.30 for a meal and if owing to the
amount of overtime worked, a second and
subsequent meal is required the employee shall
be supplied with each such meal by the employer or be paid $6.30 for each meal so
required.
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RADIO AND TELEVISION EMPLOYEES’ AWARD
No. R3 of 1980.
2001 WAIRC 04199
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
COMMUNICATIONS, ELECTRICAL,
ELECTRONIC,
ENERGY,
INFORMATION,
POSTAL,
PLUMBING,
AND
ALLIED
WORKERS UNION OF AUSTRALIA,
ENGIN & ELECT DIV, WA BRANCH,
APPLICANT
v.
HILLS INDUSTRIES LIMITED AND
OTHERS, RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DELIVERED
TUESDAY, 20 NOVEMBER 2001
FILE NO
APPLICATION 1671 OF 2001
CITATION NO. 2001 WAIRC 04199
_____________________________________________________________________________

Result

Award Varied

_____________________________________________________________________________

Order.
WHEREAS on 4 September 2001 the Applicant applied for
an order pursuant to the Industrial Relations Act, 1979; and
WHEREAS the Radio and Television Employees Award No.
3 of 1980 be varied in accordance with the following Schedule and that such variation shall have effect from the beginning
of the first pay period commencing on or after the 20th day of
November 2001.
Furthermore, the Commission by consent of the parties,
records the following—
(a) The allowances at Clause 29.—Wages of the award
have been adjusted by consent for Arbitrated Safety
Net Increases totally $15.00 arising from the 2001
State Wage Case decisions. The key classification
award rate used was that for a Radio Television
Serviceperson prior to the awarding of 2001 Arbitrated Safety Net Increase—$493.90.
(b) Meal allowances at Clause 9.—Overtime of the
award has been adjusted by consent for movements
in CPI from the quarter ending June 2000 up to and
including the quarter ending June 2001. The index
used was ‘CPI : Food : Meals out and Take-away
Foods’.
(c) Clause 13.—Car Allowance; Clause 14.—Distant
Work of the award, have been adjusted by consent for
movements in CPI from the quarter ending June 2000
up to and including the quarter ending June 2001. The
index used was ‘CPI : Perth : Transportation’.
NOW THEREFORE having heard Mr C Young on behalf
of the Applicant and Ms C Dorizzi. on behalf of the Respondent, and by consent, the Commission pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby
orders—
THAT the Radio and Television Employees’Award (No.
R 3 of 1980) be varied in accordance with the following
Schedule and that such variation shall have effect on or
after 20 November 2001.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

Schedule.
1. Clause 9.—Overtime: Delete paragraph (f) of subclause
(3) of this Clause and insert the following in lieu thereof—
(f) Subject to the provisions of paragraph (g) of this
subclause, an employee required to work overtime
for more than two hours shall be supplied with a
meal by the employer or be paid $8.40 for a meal
and, if owing to the amount of overtime worked, a
second or subsequent meal is required he/she shall
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be supplied with each such meal by the employer or
be paid $5.70 for each meal so required.
2. Clause 13.—Car Allowance: Delete subclause (3) of this
Clause and insert the following in lieu thereof—
(3) A year for the purpose of this Clause shall commence
on 1 July and end on 30 June next following.

included in, and form part of, the ordinary weekly wage prescribed in this
Clause.
(c) An employer shall provide for the use
of tradespersons or apprentices all necessary power tools, special purpose tools
and precision measuring instruments.
(d) A tradesperson or apprentice shall replace or pay for any tools supplied by
his/her employer if lost through his/her
negligence.

RATES OF HIRE FOR USE OF EMPLOYEE’S OWN
VEHICLE ON EMPLOYER’S BUSINESS
MOTOR CAR
Area and Details

Metropolitan Area
South West Land Division
North of 23.5° South Latitude
Rest of the State
Motor Cycle (In All Areas)

Engine Displacement
(in Cubic Centimetres)
Over
Over
1600cc
2600cc
1600cc
& under
- 2600cc
Rate per Kilometre (Cents)
64.4
57.5
50.0
65.7
58.9
51.1
72.3
65.0
56.6
67.9
60.9
53.1
22.1 Cents per Kilometre

3. Clause 14.—Distant Work: Delete subclause (4) of this
Clause and insert the following in lieu thereof—
(4) Where an employee, supplied with board and lodging by the employer, is required to live more than
800 metres from the job the employee shall be provided with suitable transport to and from that job or
be paid an allowance of $11.97 per day provided
that where the time actually spent in travelling either to or from the job exceeds twenty minutes, that
excess travelling time shall be paid for at ordinary
rates whether or not suitable transport is supplied
by the employer.
4. Clause 29.—Wages:
A. Delete subclause (2) of this Clause and insert the
following in lieu thereof—
(2) Leading Hands—
In addition to the appropriate total wage prescribed in subclause (1) of this Clause a
leading hand shall be paid—
(a) If placed in charge of not less than three
and more than ten other employees—
$20.13
(b) If placed in charge of more than ten
and not more than twenty other employees—$30.81
(c) If placed in charge of more than twenty
other employees—$39.66
B. Delete subclause (5) of this Clause and insert the
following in lieu thereof—
(5) (a) Where an employer does not provide
a Serviceperson, Installer, Assembler
or an apprentice with the tools ordinarily required by that Serviceperson,
Installer, Assembler or apprentice in
the performance of his/her work as a
Serviceperson, Installer, Assembler or
as an apprentice the employer shall pay
a tool allowance of—
(i) $11.16 per week to such
Serviceperson, Installer or Assembler; or
(ii) In the case of an apprentice a
percentage of $11.16 being the
percentage which appears
against his/her year of apprenticeship in subclause (3) of this
Clause, for the purpose of such
Serviceperson, Installer, Assembler
or
apprentice
supplying and maintaining
tools ordinarily required in the
performance of his/her work as
a Serviceperson, Installer, Assembler or apprentice.
(b) Any tool allowance paid pursuant to
paragraph (a) of this subclause shall be
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SUPPERMARKETS AND CHAIN STORES (WESTERN AUSTRALIA) WAREHOUSE AWARD 1982
No. A26 of 1982.
2001 WAIRC 04196
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE SHOP, DISTRIBUTIVE AND
ALLIED
EMPLOYEES’
ASSOCIATION OF WESTERN
AUSTRALIA, APPLICANT
v.
COLES
SUPERMARKETS
AUSTRALIA AND WOOLWORTHS
SUPERMARKETS
PTY
LTD,
RESPONDENTS
CORAM
COMMISSIONER A R BEECH
DELIVERED
TUESDAY, 20 NOVEMBER 2001
FILE NO
APPLICATION 1612 OF 2001
CITATION NO. 2001 WAIRC 04196
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application to vary an award by consent.
Mr T. Pope
Mr W. Wild (as agent)

_______________________________________________________________________________

1

2

3

Reasons for Decision.
The Commission has before it an application to vary the
award in relation to certain allowances. An issue arose
between the parties whether the allowances in Clause
30.—Additional Rates for Saturday Work once indexed
should then be rounded to the nearest five cents. Mr Pope
informs the Commission that on his understanding it has
been a practice to round the allowances to the nearest
five cents. For the respondents, however, Mr Wild submits
that to do so will artificially inflate the final payment made
to employees if they work for example, a further
significant number of hours on a Saturday.
There is, in my view, much to be said for a consistent
approach to these issues. The history of the amendment
of these allowances has been that they have proceeded
by consent and if the parties to the award have adopted a
consistent practice then that really ought remain until they
reach an agreement between them to alter that practice.
Nevertheless, I appreciate the logic behind Mr Wild’s
submission, as, I suspect, does the union. Accordingly,
given that there is no agreement between the parties, the
Commission decides that the allowance once indexed
should not be rounded to the nearest five cents. In the
event that on a future occasion the parties come to the
Commission prepared to argue the point on the basis of
authoritative decisions on the issue then it may be
revisited. Until then, these brief Reasons for Decision
might provide a guidance to the practice of the parties in
the future.
In all other respects, the applications are approved. The
method of calculation in each case applies the State Wage
Fixing Principles. The variations will have effect from
the first pay period on or after today’s date.
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2001 WAIRC 04193
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE SHOP, DISTRIBUTIVE AND
ALLIED
EMPLOYEES’
ASSOCIATION OF WESTERN
AUSTRALIA, APPLICANT
v.
COLES
SUPERMARKETS
AUSTRALIA AND WOOLWORTHS
SUPERMARKETS
PTY
LTD,
RESPONDENTS
CORAM
COMMISSIONER A R BEECH
DELIVERED
TUESDAY, 20 NOVEMBER 2001
FILE NO
APPLICATION 1612 OF 2001
CITATION NO. 2001 WAIRC 04193
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Order issued by consent.
Mr T. Pope
Mr W. Wild (as agent)

_______________________________________________________________________________

Order.
HAVING HEARD Mr T. Pope on behalf of the applicant and
Mr W. Wild (as agent) on behalf of the respondents, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, and by consent, hereby orders—
THAT the Supermarkets and Chain Stores (Western
Australia) Warehouse Award 1982 be varied in accordance with the following schedule and that such variation
shall have effect from the beginning of the first pay period commencing on or after the 20th day of November
2001
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.
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4. Schedule A—Union Party: Delete this Schedule and insert in lieu thereof the following—
SCHEDULE A—UNION PARTY
The Union party to this award is The Shop, Distributive
and Allied Employees’ Association of Western Australia,
5th Floor, 25 Barrack Street Perth WA 6000.

AWARDS/AGREEMENTS—
Application for variation of—
No variation resulting—
MALTING INDUSTRY AWARD 1998
No. A6 of 1993.
2001 WAIRC 04081
DISPUTE OVER TERMS AND CONDITIONS OF
EMPLOYMENT OF UNION MEMBER & MALTING
INDUSTRY AWARD 1993
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE
BREWERIES
AND
BOTTLEYARDS
EMPLOYEES’
INDUSTRIAL UNION OF WORKERS
OF
WESTERN
AUSTRALIA,
APPLICANT
v.
KIRIN AUSTRALIA PTY LTD, JOE
WHITE
MALTINGS
LTD,
RESPONDENTS
CORAM
COMMISSIONER S WOOD
DELIVERED
FRIDAY, 19 OCTOBER 2001
FILE NOS
APPLICATION 1394 OF 2001, CR 169
OF 2001
CITATION NO. 2001 WAIRC 04081
_______________________________________________________________________________

Result

Award variation application dismissed
Respondent to employ Mr Denis
Carmody

Schedule.
1. Clause 13.—Meal Money: Delete subclause (1) of this
clause and insert in lieu thereof the following—
(1) When an employee is required to continue working
after the usual finishing time for more than one hour,
he/she shall be paid $7.75 for the purchase of any
meal required.

Representation
Applicant
Respondent

2. Clause 30.—Additional Rates for Saturday Work: Delete
this clause and insert in lieu thereof the following—

_______________________________________________________________________________

30.—ADDITIONAL RATES FOR SATURDAY
WORK
Hours of work performed before 12 noon on Saturday
(except in the case of casual employees employed on
Saturday morning only in any week) shall be paid the
following amounts in addition to ordinary rates—
$
In the case of adult employees
3.23
In the case of junior employees
2.54
or for each week of any cycle of two consecutive weeks—
In the case of adult employees
1.59
In the case of junior employees
1.27
3. Clause 43.—First Aid Allowances: Delete this clause and
insert in lieu thereof the following—
43.—FIRST AID ALLOWANCE
An employee holding either a Red Cross or St John Senior First Aid Certificate of at least ‘A’ level, who is
appointed by the employer to perform first aid duties shall
be paid $7.30 per week in addition to the employee’s
ordinary rate.

Mr D H Schapper of Counsel
Mr S Heathcote as agent on behalf of
Kirin Australia Pty Ltd
No
appearance on behalf of Joe White
Maltings Ltd

Reasons for Decision.
(Given extemporaneously and subsequently edited by the
Commissioner)
1 These are two applications made by the applicant, the
Breweries and Bottleyards Employees’ Industrial Union
of Workers of Western Australia, arising from a dispute
with the respondent, Kirin Australia Pty Ltd, over the
employment of a member, Mr Denis Carmody and the
engagement of Malt Production Operators via a labour
hire firm. Both parties sought for the applications to be
heard together. The original application C 169 of 2001
concerning the employment of Mr Denis Carmody came
on for conference before the Commission pursuant to
section 44 of the Industrial Relations Act, 1979 (the Act).
At the conclusion of conferences held on 24 July 2001
and 14 August 2001, the matter was not resolved and
was referred for hearing and determination in the
following terms—
“THE APPLICANT
The Union claims an order that, upon the making of
this order, the respondent shall offer to employ Denis
Carmody as a full time malt production operator
under the terms of the Malt Industry Award and any
applicable industrial agreement between the parties.
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THE RESPONDENT
The respondent opposes this claim.”
That matter was referred for hearing on 7 September 2001 and heard on 19 October 2001.
The second application 1394 of 2001 was lodged in the
Commission on 27 July 2001 and sought variation to the
Malting Industry Award 1993 by the insertion of two
clauses as follows—
“Clause 8A.- Part time Employees
(1) Notwithstanding anything in this award an employee may be employed on a part time basis.
(2) Part time employee means an employee who is
engaged to work for less than 72 hours per fortnight on a permanent or regular basis.
(3) Part time employees shall be paid an hourly rate
which is 1/72nd of the fortnightly rate for the
type of work being performed.
(4) A part time employee shall be entitled to receive
pro-rata entitlements to annual bonus, annual
leave, public holidays, long service, sick and compassionate leave.
(5) The hours worked shall be within the working
hours set out in clause 18 of this award.
(6) Part time employees who
a. work outside of the working hours set out in
clause 18 of this award;
or
b. work in excess of their prescribed fortnightly
hours
shall be paid overtime rates as per clause 9 of
this award.
(7) A Part time employee shall be required to work a
minimum of 4 hours on each day on which work
is required.
Clause 23.—Use of Contractors
(1) This clause shall apply only to Kirin Australia
Ply Ltd (“Kirin”).
(2) All work falling within the classifications covered by this award or any industrial agreement
between the union and Kirin shall only be performed by persons employed directly by Kirin.
(3) Provided that subclause 2 shall not apply for engagements not exceeding 3 months where—
1. temporary coverage for an employee on
leave is required
2. for seasonal reasons there is a temporary
increase in the need for labour
3. an emergency or breakdown necessitates
increased or specialised labour which
Kirin’s employees are unable to provide.
(4) The period of 3 months referred to in subclause
(3) may be extended by consent of the union provided that consent shall not be unreasonably
withheld.
(5) No work referred to in subclause(2) shall be let
out to contractors unless the contractor’s employees are paid in accordance with the terms and
conditions of this award and any agreement between the union and Kirin.”
The other respondent to the award Joe White Maltings
Ltd (Union Maltings, Perth) did not seek to be represented
at hearing.
The proposed clauses were sought by the applicant union
on the following basis—
1. Clause 8A—the applicant seeks the insertion of
this clause to increase the modes of employment
available to the employers thereby increasing flexibility and maintaining the relevance of the award
to modern work practices.
2. Clause 23—This clause is required because Kirin
has employed and continues to engage long term
labour by way of labour hire firms and thereby
avoids payment of the terms and conditions of
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employment for the work in question which terms
and conditions are agreed between the applicant
and Kirin as being fair and reasonable.
4 Kirin Australia Pty Ltd consented to the inclusion of the
proposed clause 8A but did not consent to the inclusion
of the proposed clause 23. In their view the proposed
clause 23 would impose restrictions on the employer’s
right to engage contractors and upon their rights to engage
persons under terms and conditions determined by the
employer.
5 Evidence by way of written witness statements and
additional oral evidence was given on behalf of the
applicant union by Mr Denis Carmody, the member, and
Mr Ron Murphy, the Secretary of the applicant union.
Evidence for the respondent was given by Mr Naoki
Inoue, the Financial Director and Secretary of Kirin
Australia Pty Ltd. Having read and heard the evidence, I
do not challenge the credibility of the witnesses. The
evidence was presented honestly and straightforwardly
to the Commission and that is how the parties have
conducted their negotiations in matters before me.
6 I will firstly deal with application CR 169 of 2001. I do
not go to all of the evidence as it is not necessary. Before
doing so I would clarify one point being the jurisdictional
challenge raised by the respondent. The respondent says
that the Commission is without jurisdiction in this matter
as the matter is not an industrial matter and does not relate
to a relationship of employer and employee. The
respondent says that Mr Carmody in a legal sense is a
stranger to the business, he being an employee of a labour
hire firm, Westaff, and not of the respondent. The
applicant union says that the matter concerns a refusal to
employ within the definition contained within s7 of the
Act. They say if it is not a refusal to employ then it is a
promise made by the employer and requires redress
through the Commission pursuant to s26 of the Act,
namely that the respondent is required to honour the
promise in equity and good conscience. The union seeks
an order from the Commission that Mr Carmody be
employed by the respondent forthwith as a Malt
Processing Operator Level 2.
7 The definition of an “industrial matter” contained in s7(1)
of the Act provides:
“industrial matter” means, subject to section 7C, any matter affecting or relating to the work, privileges, rights, or duties
of employers or employees in any industry or of any employer
or employee therein and, without limiting the generality of
that meaning, includes any matter relating to —
(c) the employment of children or young persons, or
of any person or class of persons, in any industry, or the dismissal of or refusal to employ any
person or class of persons therein;”
I will go to the evidence in this matter however, I note the
decision of the Industrial Appeal Court in RGC Mineral
Sands Ltd & Anor v. Construction, Mining, Energy,
Timberyards, Sawmills, Woodworkers Union of Australia
WA Branch & Ors [2000] 80 WAIG 2437. At Page 2444
Parker J in his reasons, to which Kennedy J agrees, says—
“The refusal, as a matter of policy, of an employer
to employ a class of persons, such as members of a
union, or to give preference over others to one class
of persons, would appear to “relate to” a “refusal to
employ” and so be within the ambit of the notion in
par (c) of a “refusal to employ” a class of persons in
an industry. In turn this would appear to “affect or
relate to” the “rights of an employer” to determine
the type qualities and qualifications of employees
which the employer employed in its industry.”
Parker J then goes on to discuss the question of preference
to unionists and says further:
“… in my view, the apparent effect of the words of
the definition that an industrial matter may include
a requirement that an employer employ an individual
employee or a class of employees, whether by reference to membership of a union or some other quality.
That being so, it would seem necessarily to follow
that a refusal by an employer to employ a particular

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

employee or a class of employees in an industry may
also be an industrial matter. It is to be noted that, by
par (b) of the definition of employee in s 7(1) IR
Act, a person need not presently be employed by an
employer in the industry to be within the defined
meaning of employee.”
8 He goes on further to say in reference to the decision of
the High Court in Re Cram that:
“The reasons in Re Cram also deal with and reject
the submission that decisions as to the mode of recruitment of an employer, or as to whom should be
preferred for employment by an employer, cannot
be industrial matters as they are within what has been
called the management prerogative of the employer.
While decisions as to employment may be critical
to management, as is said in Re Cram at 136—137,
that is a reason for caution by an Industrial Tribunal
in the exercise of its jurisdiction (perhaps even extreme caution) but it is not a justification for
construing the words of the definition to exclude such
matters. Thus, for reasons examined in Re Cram at
133—137, in some situations at least, decisions by
an employer as to whom to employ or not to employ
in an industry relate to the mutual roles of employers and employees as such in the industry. In such
situations clearly there would be no need to resort to
par (c) to find an industrial matter, the general introductory words of the definition would suffice.”
In following this reasoning it is clear, in my view, that
the employment of Mr Carmody relates to a refusal to
employ as per the definition contained in s7 of the Act
and is within jurisdiction. I agree also that in dealing with
matters of refusal to employ, namely whether a person is
or is not to be employed by an employer caution needs to
be exercised by the Commission. It is not adequate in my
view for the matter to simply relate to the non selection
of the employee in a selection process. There must be
some greater character attached to the refusal.
9 There appears to be a conflict in the evidence concerning
the performance of Mr Carmody. However, the common
ground between the parties is that there were problems
initially in the performance of Mr Carmody. He
commenced work at Kirin as a Malt Processing Operator,
although employed by Westaff, on 28 September 1999.
At that time he was advised by Mr Gregg, the Plant
Manager that he would be on 3 months probation and if
that proved successful, he would then get a full time job.
The difficulty in the earlier period appears to relate to Mr
Carmody’s difficulty in completing paper work.
Notwithstanding this, it is common ground that he
completed the three month period and was still working
at Kirin. In fact, in February 2000 he was offered a
contract under a workplace agreement. He rejected that
contract as he preferred to be employed under conditions
of employment negotiated by the union [Exhibits DC1.1
and DC1.2]. The evidence of Mr Inoue is that he does
not supervise Mr Carmody but was advised by Mr Les
Smith, the Production Supervisor, of Mr Carmody’s
performance difficulties at the beginning of his
employment at that time. He says that he was advised
that Mr Carmody made many mistakes with paperwork
and his attitude was nervous and unsure. He says he was
advised that Mr Carmody kept asking the same questions.
He says notwithstanding this they continued to hire Mr
Carmody as it was difficult to find experienced Malt
Processing Operators and they thought he would improve.
10 Mr Inoue’s evidence regarding performance then jumps
to August 2001 and he says he was advised by Mr Smith
there was no significant change in the applicant’s
performance and that another contractor Mr Sutherland
was as good as or better in performance than Mr Carmody.
In essence the evidence was not in conflict with Mr
Carmody who acknowledged performance difficulties at
the commencement of his employment and then says he
was not advised of difficulties thereafter. Mr Inoue only
suggests that some considerable time after the engagement
of Mr Carmody another employee was engaged as a
contractor and they found him to be better in performance.
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11 All of this must be weighed against the other agreed facts
in this matter. Exhibits DC1.3 and 1.4 are clear. There
was a second offer of employment to Mr Carmody in
August 2000. Exhibit DC1.4 is a letter headed up
“LETTER OF CERTIFICATION” and reads as follows:
“This is to certify that Mr Denis Carmody has been
employed by Kirin Australia Pty Ltd (“the Company”) through an agency as a casual employee since
October 1999 as well as that he will be hired directly as a permanent employee by the Company as
soon as his working conditions would be agreed
between the Company and the Brewers Employees
Union of W.A. in the near future.
Expected annual salary for Mr Carmody under direct employment by the Company shall be around
$34,000, which is subject to change according to
the conditions finally agreed.”
This letter is signed by Mr Inoue and dated 24 August
2000. The evidence is that this letter was produced to
substantiate a home loan for Mr Carmody. I accept this.
However, the letter is clear on its terms and Mr Inoue’s
evidence is that they intended to employ Mr Carmody
directly. Mr Heathcote on behalf of the respondent says
the Company simply changed their mind about a year
later. At that time the parties were in negotiations before
the Commission as currently constituted to settle the terms
of an industrial agreement. I registered this agreement in
November 2000. I do not know why it has taken the parties
some time to then act upon the offer to Mr Carmody.
However, from my experience with the parties they do
take some time to bring matters to fruition. I do not
criticise this in any way.
12 The question of Mr Carmody’s engagement was followed
up by the applicant union on 10 May 2001 [Exhibit DC1.5].
That letter from Mr Murphy to Mr Minoura says in part:
“In November 2000 the Kirin Australia Enterprise
was registered in the WAIRC. The criteria for Classification Structure remains the only item
outstanding. We do not consider this item now
presents any reason for us not agreeing on the conditions of employment for Denis Carmody.
We request that Kirin Australia now offer employment to Denis Carmody in recognition of it’s
previous undertaking.”
13 The response from Mr Minoura, the Managing Director
for the respondent, was on 18 May 2001 to the effect that
the Company had decided to continue with the existing
arrangement for the time being, the arrangement being
the engagement of Mr Carmody via Westaff, the labour
hire firm.
14 On 10 July 2001 Mr Murphy advised Mr Minoura in
writing [Exhibit DC1.7] of the notification of dispute in
relation to Mr Carmody’s employment. That letter
indicates the working conditions had been agreed in the
registered enterprise agreement but that:
“… At this time the Union does not have a position
on which MPO Level contained within the Enterprise Agreement should apply to Denis Carmody,
only that one of them should. Because the levels criteria is yet to be concluded Kirin should make that
judgement in the interim.”
15 I consider it is clear from the evidence of Mr Inoue, and
in effect from the submissions by Mr Heathcote on behalf
of the respondent, that the Company decided to engage
in the further hire of labour through labour hire firms to
reduce the cost of engaging full time employees. This is
as a result of not achieving sufficient reduction in wages
cost as a result of the enterprise agreement. Mr Inoue
says in his statement at paragraph 11:
“Until March 2000 Kirin attempted to contain or
reduce labour costs through negotiations with the
BBEIU. Those negotiations have not been sufficiently successful to properly respond to Kirin’s
declining financial performance. Prolonged negotiations yielded almost nothing with the BBEIU
insisting that there could be no overall reduction in
conditions.”
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He then goes on to say in paragraph 16 of his statement:
“The consent orders did not deliver any significant
reduction in Kirin’s labour costs and Kirin still
needed to look for further options to reduce costs.”
This led to the strategy of hiring labour through external
labour supplies to reduce costs and increase flexibility.
Therefore having made the offer of employment to Mr
Carmody conditional upon only the settlement of
negotiations between the union, those negotiations having
been completed and the company not having been
satisfied, Mr Carmody was then caught in the revised
strategy to source new labour from external labour
supplies to reduce costs.
Mindful of my obligations under s26 of the Act to act in
equity and good conscience I find that the balance of
equity lies with Mr Carmody’s case and that he should
have been provided with full time employment directly
by the respondent as a Malt Processing Operator. The
condition precedent to the finalisation of his employment
at exhibit DC1.4 was a finalisation of negotiation with
the union. This condition was met and the resulting
agreement registered by the Commission in November
2000. This refusal to employ Mr Carmody given the
circumstances I consider to be unfair.
I would say something further about the question of
refusal to employ. A refusal to employ justifying the
intervention of the Commission, in my view, contemplates
something more than the simple non selection of an
employee. Similarly, it may not be adequate, depending
on the circumstances, to simply seek to enforce an offer
that has not been properly made and accepted. The
contract not being binding prior to the offer and
acceptance being completed. However, these are not the
circumstances of Mr Carmody. A conditional promise was
made. The condition of the promise had been completed.
The person concerned continued in employment and
indeed continued employment for more than 12 months
after the conditional offer had been made and for more
than 10 months after the condition precedent had been
met. In all these circumstances, in my view, this can be
characterised within the meaning of the Act as a refusal
to employ which justifies the intervention of the
Commission.
Mr Heathcote says in response to the Commission that
the offer in [Exhibit DC1.4] represented an offer of full
time employment at MPO Level 1. This is not contested
by the applicant union and from the Commission’s
knowledge of the negotiations this would seem to be the
case. As events have moved on and Mr Carmody on the
evidence is now working a seven day fortnight, in other
words, not a full time engagement, the Commissioner
allowed the parties to consider whether an alternate
agreement could be reached to the engagement of Mr
Carmody as an MPO Level 1 on a full time basis. The
parties accepted given the reasoning of the Commission
that the engagement of Mr Carmody as MPO Level 1 on
a full time basis with effect from Saturday 27 October
2001 would occur. I should add that background to this
is also that Mr Carmody’s employer at this time, namely
Westaff, had been advised that Mr Carmody’s services
were no longer required as from 26 October 2001. This
arrangement by the parties, given the reasons of the
Commission, would allow continuity of employment for
Mr Carmody. An order in these terms will issue from the
Commission.
I turn to the other application, that is the award variation,
application 1394 of 2001. Mr Schapper advises me the
application should stand as one and having read the
application and having heard you both today, can I say
that I have some sympathy for the view put by Mr
Schapper that the nature of the Act, and the nature of the
wage fixing principles, are to provide an orderly structure
and form to the conduct of industrial relations and that at
base, in both the Act and the principles, parties are bound
by the agreements they make. That is fundamental to the
conduct of industrial relations, I think generally, but
certainly within the jurisdiction that I deal.
It is clear that the parties have an award operating, it is
clear that they have an agreement which took some time
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to complete. It is also clear that on the evidence before
me today that the company has sought to reduce costs
through labour hire. The company has made that
transparent.
It is also clear to me on the evidence of Mr Murphy that
there is already some custom and practice in the operation
of the company whereby contractors do get brought on.
If I needed any convincing about that, I have just dealt
with the matter of Mr Carmody who has been working
for the respondent through a contractor for some time.
Now Mr Murphy tells me that that is mostly for matters
to do with extended leave or shutdowns or the like, but
the point being that there is some custom and practice
regarding contractors.
Having said that I would dismiss this application for two
reasons. One is that, mindful of my obligations under
section 26, I consider the application cuts across some of
the already established practice in the industry regarding
engagement of contractors for shortfall work. In that sense
it would put an obligation on the employer which I think
is not due. I do not accept the argument made by Mr
Heathcote, that the matter takes away the rights of the
employer in the conduct of their business. I think that
places the application too highly. What the application
does do, particularly in respect of clause 25.5 is to make
a third party, the contractor, apply the rates of the award
and agreement and in that sense the clause also extends
too far. I think it is an arguable point about whether I
have jurisdiction to bind that party in this present hearing.
I do not express a view on that but I do express a view
that the clause takes that matter too far by binding a third
party to rates agreed between the respondent and
applicant, and certainly cuts against the custom and
practice that is already in place in the industry.
I will deal with one other point and that is the issue to do
with the competitors of Kirin, Joe White Maltings and
all I have had is a brief piece of evidence about that. I do
not say anything significant on that point other than the
respondent has not made an argument in respect of
incapacity to pay as contained within the wage fixing
principle. Mr Schapper makes the point that the company
is trading profitably, and that they would simply like to
get their accounts in better order by the reduction of costs.
I do not know about the respondent’s competitiveness
vis-a-vis Joe White Maltings and there is nothing before
me today to really place a lot of weight on that particular
argument of the respondent.
My decision will be to dismiss the application for award
variation, in its form, for the reasons expressed. In doing
so, I note that I follow the course argued by the applicant
that, should one part of the application fail, then the whole
application should fail.

2001 WAIRC 04080
MALTING INDUSTRY AWARD 1993
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE
BREWERIES
AND
BOTTLEYARDS
EMPLOYEES’
INDUSTRIAL UNION OF WORKERS
OF
WESTERN
AUSTRALIA,
APPLICANT
v.
KIRIN AUSTRALIA PTY LTD, JOE
WHITE
MALTINGS
LTD,
RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
FRIDAY, 2 NOVEMBER 2001
FILE NO
APPLICATION 1394 OF 2001
CITATION NO. 2001 WAIRC 04080
_______________________________________________________________________________

Result
Representation
Applicant

Application dismissed
Mr D H Schapper of Counsel
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Respondent

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
Mr S Heathcote as agent on behalf of
Kirin Australia Pty Ltd
No
appearance on behalf of Joe White
Maltings

_______________________________________________________________________________

Order.
HAVING heard Mr D H Schapper, of Counsel on behalf of
the applicant and Mr S Heathcote on behalf of Kirin Australia
Pty Ltd, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
DISPUTE OVER TERMS AND CONDITIONS OF
EMPLOYMENT OF UNION MEMBER
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE
BREWERIES
AND
BOTTLEYARDS
EMPLOYEES’
INDUSTRIAL UNION OF WORKERS
OF WESTERN AUSTRALIA ,
APPLICANT
v.
KIRIN AUSTRALIA PTY LTD ,
RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
TUESDAY, 13 NOVEMBER 2001
FILE NO
CR 169 OF 2001
CITATION NO. 2001 WAIRC 04148
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Respondent to employ Mr Denis
Carmody
Mr D H Schapper of Counsel
Mr S Heathcote as agent

_______________________________________________________________________________

Order.
HAVING heard Mr D H Schapper, of Counsel on behalf of
the applicant and Mr S Heathcote on behalf of the respondent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—
THAT the respondent employ Mr Denis Carmody as a
Malt Production Operator, Level 1, under the terms of
the Kirin Australia Enterprise Agreement 2000 with effect on and from the date of this order, or as otherwise
agreed by the parties.
(Sgd.) S. WOOD,
[L.S.]
COMMISSIONER.

NOTICES—
Award/Agreement matters—
IN THE WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Application No. AG 252 of 2001
APPLICATION FOR REGISTRATION OF AN
INDUSTRIAL AGREEMENT
ENTITLED "KIRIN AUSTRALIA (FITTERS)
ENTERPRISE AGREEMENT 2001"
BETWEEN
KIRIN AUSTRALIA PTY LTD AND THE BREWERIES
AND BOTTLEYARDS EMPLOYEES’ INDUSTRIAL
UNION OF WORKERS OF WESTERN AUSTRALIA
NOTICE is given that an application has been made to the Commission by Kirin Australia Pty Ltd under the Industrial Relations
Act 1979 (WA) for registration of the above Agreement.
As far as relevant, those parts of the Agreement that relate
to area of operation or scope are published hereunder.
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2. AREA AND SCOPE
2.1 The Agreement shall apply to Kirin Australia Pty
Ltd (“Kirin”) in respect of its maintenance employees engaged in the State of Western Australia and to
those maintenance employees so engaged.
2.2 The parties estimate that the Agreement will bind 2
employees.
2.3 Subject to subclause 2.4 the Agreement replaces and
supersedes all prior agreements and arrangements
between the parties.
2.4 The conditions of the Agreement are to be read in
conjunction with the conditions of the Malting Industry Award 1993 (“the Award”). The conditions
within the Agreement have priority over the conditions within the Award. Where the Agreement is silent
the conditions within the Award are adopted and
apply to all persons covered by the Agreement.
A copy of the Agreement may be inspected at my office at
the AXA Centre, 111 St George’s Terrace, Perth.
J.A. SPURLING,
Registrar.
5 December 2001.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Application Nos. 1280, 1281, 1282 of 2001
APPLICATIONS FOR VARIATION OF AWARDS
ENTITLED
“CHILDREN’S SERVICES (PRIVATE) AWARD No.
A10 of 1990, CHILDREN’S SERVICES (CONSENT)
AWARD 1984 No. A1 of 1985,
CHILD CARE (SUBSIDISED CENTRES) AWARD
No. 26 of 1985”.
APPLICATION TO ADD AND INCLUDE NEW CLASSIFICATION INTO
CHILDREN’S SERVICES (PRIVATE) AWARD No. A10
of 1990
CHILDREN’S SERVICES (CONSENT) AWARD 1984
No. A1 of 1985
CHILD CARE (SUBSIDISED CENTRES) AWARD No.
26 of 1985
Notice is given that an application has been made to the
Commission by the Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch under
Section 40 of the Industrial Relations Act 1979 to add the
following new classification of employee to the above
awards—
Insertion of E Worker Classification into the following
clauses of these Awards
Children’s Services (Private) Award No. A10 of 1990
Amend Clause 22
Children’s Services (Consent) Award 1984 No. A1 of 1985
Amend Clause 22
Child Care (Subsidised Centres) Award No. 26 of 1985
Amend Clause 11
Add in subclause 1 (a)
“E” Worker
Step 1
497.20
Step 11
505.20
Between Child Care Giver and Qualified Child Care Giver
Add new 2(c) An employee who is identified as an “E”
Worker and is required to exercise supervision of an infant or
toddler area in accordance with the Community Services (Child
Care) Regulations and shall be paid at the level of “E” worker.
And renumber each subsequent sub-clause
A copy of the proposed “Amendment to the above
Awards” may be inspected at my office at 111 St Georges
Terrace, Perth.
(Sgd.) J.A. SPURLING,
[L.S.]
Registrar.
30 November 2001.
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PUBLIC SERVICE
ARBITRATOR—
Matters Dealt With—
APPLICATIONS TO ENQUIRE INTO ANY ACTIONS
AND OR DECISIONS.
2001 WAIRC 04294
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED, APPLICANT
v.
DIRECTOR
GENERAL,
DEPARTMENT OF CONSUMER AND
EMPLOYMENT
PROTECTION
(FORMERLY KNOW AS THE
DIRECTOR GENERAL, MINISTRY
OF FAIR TRADING AND VARIOUS
OTHER ENTITIES), RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DELIVERED
TUESDAY, 4 DECEMBER 2001
FILE NO
P 45 OF 2001
CITATION NO. 2001 WAIRC 04294
___________________________________________________________________________

Result

Directions issued

___________________________________________________________________________

Direction.
WHEREAS this is an application pursuant to Section 80E of
the Industrial Relations Act 1979; and
WHEREAS on the 3rd day of December 2001 the Commission convened a conference for the purpose of conciliating
between the parties and dealing with interlocutory matters.
However, no agreement was reached and the Applicant sought
to have the matter listed for hearing and determination; and
WHEREAS the Commission issued directions for the expeditious hearing of the application;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby directs—
1. THAT by no later than 5.00pm on the 14th day of
December 2001 the Applicant shall file with the
Commission and serve on the Respondent further
and better particulars regarding the application.
2. THAT by no later than 5.00pm on the 6th day of December 2001 the Applicant shall file with the
Commission and serve on the Respondent its submissions in response to the matters of jurisdiction
raised by the Respondent in its Notice of Answer
and Counter Proposal filed on the 16th day of November 2001.
3. THAT by no later than 5.00pm on the 14th day of
December 2001 the Respondent shall file with the
Commission and serve on the Applicant submissions
in reply, if necessary.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner,
Public Service Arbitrator.
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2001 WAIRC 04145
DISPUTE OVER PLANNED IMPLEMENTATION OF
NEW SHIFT ROSTER
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED, APPLICANT
v.
DIRECTOR GENERAL, MINISTRY
OF JUSTICE (FORMERLY KNOWN
AS DEPARTMENT OF JUSTICE),
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DELIVERED
MONDAY, 12 NOVEMBER 2001
FILE NO
P 38 OF 2001
CITATION NO. 2001 WAIRC 04145
___________________________________________________________________________

Result
Representation
Applicant
Respondent

Interim Order Issued
Mr J Dasey
Mr N Cinquina

___________________________________________________________________________

Interim Order.
WHEREAS this is an application to the Public Service Arbitrator (“Arbitrator”) which seeks “a hearing pursuant to S.80e
and S.44 of the Industrial Relations Act 1979,” and also seeks
“pursuant to s.32(3)(c) of the Act … an Interim Order in the
following terms—
“Pending a final determination of this application, the
respondent is ordered to cease the introduction of any
changes to current shift roster arrangements, unless those
proposed changes are agreed between the parties,”; and
WHEREAS on the 26th and the 30th days of October 2001
and the 1st and the 7th days of November 2001, the Arbitrator
convened conferences pursuant to s.32 of the Industrial Relations Act 1979, for the purpose of conciliating between the
parties; and
WHEREAS at the conclusion of the conference convened
on the 7th day of November 2001, the Arbitrator determined
that further resort to conciliation would be unavailing, the
applicant sought that the matter be decided by arbitration, and
further, sought the issuance of the interim order referred to
above; and
WHEREAS the Arbitrator convened on Friday, the 9th day
of November 2001 for the purpose of hearing from the parties
as to the interim order sought; and
WHEREAS having considered the submissions and evidence
called in the context of the obligations set out in s.26(1) of the
Industrial Relations Act 1979, and the objects of the Act, the
Arbitrator has concluded that—
1. There is a substantial matter to be tried, being the
practicability and reasonableness of the rosters proposed to be introduced by the respondent and the
requirements of the award and agreement which bind
the parties; and
2. There would be a greater detriment to the applicant
and its members than to the respondent by the introduction of the proposed rosters prior to the
substantive issue being determined by arbitration in
that the applicant’s members would be required to
work rosters to which they are strongly opposed on
grounds relating to, amongst other things, the impact of those rosters on them and their families. The
detriment to the respondent merely constitutes a delay in the introduction of the proposed system and
associated changes to its operation pending arbitration; and
3. The interim order sought would not be irreversible,
in that arbitration will result in its cancellation; and
4. The application was filed within days of the respondent announcing its intention to change the roster
system; and
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5. The applicant’s members genuinely object to the introduction of the new shift roster and that their
opposition to it has, together with another issue of
dispute between the parties, been the cause of recent
industrial action; and
WHEREAS having taken into account all of the circumstances of this case, and having considered the appropriate
tests, the Arbitrator is of the opinion that the granting of the
interim order will prevent the deterioration or further deterioration of industrial relations between the parties until
arbitration has resolved the matter;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it pursuant to s.32(3)(c) of the Industrial
Relations Act 1979, hereby orders that—
1. THE respondent shall cease the implementation of
the roster system proposed to be introduced on the
19th day of November 2001 at Rangeview Remand
Centre until the matter in dispute between the parties regarding rostering is resolved by arbitration, or
by agreement between the parties.
2. EITHER of the parties may apply to the Arbitrator
for the variation or cancellation of this Order upon
giving 24 hours notice to the other party.
3. THIS Order shall operate from Friday, the 9th day of
November, 2001 and shall cease to operate upon the
matter of rostering at Rangeview Remand Centre
being resolved by arbitration or alternatively by
agreement between the parties.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner,
Public Service Arbitrator.

2001 WAIRC 04208
EXTRA WEEK’S ANNUAL LEAVE TO ALL FIELD
OFFICERS AND INSPECTORS
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE CIVIL SERVICE ASSOCIATION
OF
WESTERN
AUSTRALIA
INCORPORATED, APPLICANT
v.
DIRECTOR
GENERAL,
DEPARTMENT OF TRANSPORT
(CURRENTLY
KNOWN
AS
DEPARTMENT OF PLANNING AND
INFRASTRUCTURE)
AND
COMMISSIONER, MAIN ROADS
WESTERN
AUSTRALIA,
RESPONDENTS
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DELIVERED
THURSDAY, 22 NOVEMBER 2001
FILE NO
P 57 OF 2000
CITATION NO. 2001 WAIRC 04208
___________________________________________________________________________

Result

Consent order issued

___________________________________________________________________________

Order.
HAVING heard from Mr J Dasey on behalf of the applicant
and Mr B Kirwan on behalf of the respondents, the Commission, pursuant to the powers conferred on it under the Industrial
Relations Act 1979, by consent, hereby orders—
1. THAT a Transport Inspector/Field Officer rostered
to work regularly on Saturdays, Sundays and /or Public Holidays shall be allowed one week’s leave in
addition to the leave to which he/she is otherwise
entitled.
2. THAT for the purposes of this Order—
a. the word “regularly” shall mean “on at least
11 occasions in a period of 12 months continuous service”;

3.
4.
5.
[L.S.]
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b. “Transport Inspector/Field Officer” shall mean
“a person engaged as an on-road compliance
officer within the Road Transport Compliance
Unit.”
THAT this Order shall apply to those positions and
subsequent positions or unit name in the event of
the position title or unit name changing.
THAT the terms of this Order shall take effect on
and from the 20th day of November 2001.
THAT the application be, and is hereby otherwise
dismissed.
(Sgd.) P.E. SCOTT,
Commissioner,
Public Service Arbitrator.

INDUSTRIAL MAGISTRATE—
Complaints before—
THE INDUSTRIAL MAGISTRATE’S
COURT OF WESTERN AUSTRALIA
HELD AT PERTH
Claim No. 84 of 2001
Date Heard: 26 September 2001
15 October 2001
Date Decision Delivered: 18 October 2001
BEFORE: WG. Tarr I.M.
BETWEEN—
The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers
Claimant
and
Mateko Holdings Pty Ltd
Respondent.
Appearances—
Ms E Peak (of Counsel) appeared on behalf of the
Claimant.
Mr A Buchan (of Counsel) instructed by Hotchkin
Hanley, Barristers & Solicitors, appeared for the Respondent.
Reasons for Decision.
HIS WORSHIP: This is an action brought pursuant to the provisions of section 83(1) of the Industrial Relations Act 1979
for the enforcement of the Plaster, Plasterglass and Cement
Workers’ Award, No. A 29 of 1989.
The claimant in these proceedings, The Western Australian
Builders’ Labourers, Painters and Plasterers Union of Workers, has alleged on behalf of Garry Foot that he was an
employee of the respondent, Mateko Holdings Pty Ltd, and
subject to the award.
It is claimed that Mr Foot was employed by the respondent
company inclusive of the period week ending 26 May 1999
and the week ending 29 September 1999, and during that period he was not paid for working overtime and meal
allowances, both being breaches of clauses 12(1) and 12(2) of
the award and breaches of clauses 12(4), 13(1), and 15(8).
Further, breaches of clause 18, being relative to holidays and
annual leave, and clauses 19(5) and 28 of the award are alleged.
There is no issue taken with the evidence that Mr Foot was
in fact paid at a fixed rate of $21.00 per hour for each and
every hour worked, except for a period when his hourly rate
was reduced to $16.00. The payments were made by the respondent each fortnight after Mr Foot submitted what had
been described as invoices as evidenced by exhibit D.
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The claimant gave evidence that he has worked in the concrete industry for approximately 10 years. He said in May of
1999 he was told by a friend that there may be some work at
the BGC yard at Hazelmere with the respondent company. It
is his evidence that he went to the yard and spoke with Gary
Evans, the respondent’s project manager, and was employed
to manufacture prefabricated concrete panels. He was told he
would be paid $21.00 per hour and could start the next day.
He was required to start at 6 am and would have to work 6
days a week.
The Plaster, Plasterglass and Cement Workers’ Award is an
award which applies to employees, except those employed on
any work on site, engaged in the industries carried out by the
named respondents and employed in the classifications referred to in clause 13 of the award. Clause 13(1)(e) covers a
Cement Employee. The respondent was engaged in the concrete and cement industry and produced the same product as
the named respondent in Schedule 1 of the award, New Cement Co, and is therefore bound by the award.
Mr Foot, while employed by the respondent company, was
involved in the manufacture of precast concrete panels, which
required him to be involved in the pouring, vibrating, levelling, screeding and trowelling of cement to the finish required.
He worked off-site.
In arguing that the award has no relevance in these proceedings, the respondent is not disputing its application to
employees engaged in the work carried out by Mr Foot or that
it is not a respondent to the award. The respondent claims that
Mr Foot was not an employee but a subcontractor and therefore the award has no application. It claims that it only employs
subcontractors to carry out the manufacturing of its cement
products.
Evidence was given as to the arrangements with Mr Foot. Mr
Evans said that in May of 1999 the company advertised for
additional subcontractors to help manufacture prefabricated
concrete panels. His evidence is that he received a telephone
call from Mr Foot who inquired about employment. Mr Evans
said that he explained to Mr Foot that there were positions available for subcontract grano workers, and after a short discussion
about the nature of the work and Mr Foot’s experience, arrangements were made for Mr Foot to attend at the yard and he did so
according to Mr Evans on 24 May 1999.
On that day Mr Evans gave evidence that after discussing
with him the work, Mr Foot was shown around the yard. He
was given a PPS taxation declaration (exhibit H) to complete
and return the next day when he was to begin work.
Mr Evans went on to give evidence that after Mr Foot had
left on 24 May 1999 he created a letter dated 24 May 1999
confirming Mr Foot’s status as a subcontractor and the hourly
rate that would be paid as a concrete tradesman.
He went on to say that on 25 May 1999 Mr Foot attended at
the Hazelmere yard and during the course of the day, whilst
he was in the office, he had Mr Foot read through the letter
(exhibit J) confirming his appointment as a subcontractor. Mr
Foot, he said, signed that letter in the presence of Mr Evans
and another contractor, Lorenzo Canfora. He said the original
was given to Mr Foot and a copy was kept by him. Mr Foot
denied ever seeing or signing exhibit J, however the witness
Canfora for the respondent gave sworn evidence that he did
and in the manner claimed by Mr Evans.
A submission was made on behalf of the claimant that the
document was manufactured. This suggestion was strongly
denied by those involved and by Mr Mark Taddei, the respondent’s director.
There were a number of anomalies pointed out in relation to
exhibit J. It was not produced until after the pre-trial conference. The original was not provided. There was no reasonable
explanation why only Mr Foot was required to sign such a
document. The starting time is noted as 7 am. There is evidence that the normal starting time was 6 am. A mention of
the award is unusual. It is signed by Mr Canfora who, at he
time, was an ordinary grano worker. Generally the document
lacks credibility.
I must say I too find those matters just mentioned as pointing to the manufacture of the document, probably well after
the date of 24 May 1999. I do not find credible the evidence
that Mr Foot would have been given the original of such a
document.
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The most damning evidence supporting the theory that the
document was manufactured is the signature of Mr Foot. Mr
Foot admits signing the Australian Tax Office Prescribed Payments System Payee Declaration (the PPS form) and that was
handed back to Mr Evans. The signature on exhibit J is identical to the signature on the PPS form. A comparison with the
10 signatures on the so-called invoices shows, as one would
expect, that none of them are the same. All can be distinguished
from each other, as can the one on the PPS form.
All of this leads me to an inescapable conclusion that the
document was manufactured and is totally discredited. It must
follow, of course, that the fax dated 24 May 1999 (exhibit K)
the original of which could not be produced, was also manufactured and it is of no value as evidence for the respondent.
I am left then with the evidence that Mr Foot was considered a subcontractor by the respondent and as it was thought
necessary to manufacture evidence to support that, I am of the
view that little more than what Mr Foot says about the preemployment discussion took place.
It is trite law that the true nature of a worker’s designation
cannot be determined by designation alone or a designation
given to him by the employer, or even parties to an agreement.
I have had the benefit of reading a recent unreported decision of my brother Cicchini IM in a matter before the Industrial
Magistrate’s Court Nod CP 226 of 1999 involving Peters and
James Turner Roofing Pty Ltd where he referred to a very
recent decision of the High Court. That decision was Hollis v
Vabu Pty Ltd, [2001] HCA 44. I will quote from my brother’s
decision on that case—
“In the recent decision of Hollis v Vabu Pty Ltd [2001]
HCA 44 delivered on 9 August 2001, the High Court of
Australia had cause to consider whether a bicycle courier’s relationship with a courier company was one of
employment or independent contract. The decision is an
important one because it is the latest pronouncement on
the criteria to be considered in determining the issue of
whether a worker is an employee or an independent contractor. It reviews the authorities on the issue in light of
prevailing contemporary Australian conditions. Accordingly it has application in this matter. The facts of the
case can be briefly recited as follows—
The facts
Vabu at all material times conducted in the Sydney
area and under the business name ‘Crisis Couriers’ a
business of delivering parcels and documents. In
December 1994, it had about 25 to 30 persons as
bicycle couriers, and a number of others as motorcycle and motor vehicle couriers. Mr Hollis was a
courier, but not a bicycle courier, with a firm styled
‘Team Couriers’. On 22 December 1994, Mr Hollis
was leaving a building in Ultimo where he had attended to pick up a parcel. He had taken two steps
on the footpath when he was struck by a cyclist and
knocked to the ground. The cyclist went over the
handlebars and landed in front of Mr Hollis. The
cyclist stood up, said ‘Sorry mate’ and left the scene
pushing his bicycle; he ignored Mr Hollis’ calls. The
cyclist remains unidentified. However, he was wearing a green jacket, on the front and back of which,
in gold lettering, there appeared the words ‘Crisis
Couriers’. Mr Hollis suffered personal injury in the
accident, principally to his knee. This required surgery, caused a period of unfitness for work and has
resulted in a 25 per cent permanent deficit in the
knee.
At first instance the trial judge found that the bicycle couriers who worked for Vabu were not its
servants or agents but were independent contractors
with the result that Vabu was not liable for their negligent acts. That decision was confirmed on appeal.
The majority of the High Court comprised of Gleeson
CJ, Gaudron, Gummow, Kirby and Hayne JJ found
that the Court of Appeal fell into error in classifying
bicycle couriers as independent contractors in making too much of the circumstance that bicycle
couriers owned their own bicycle, paid the expenses
of running them and supplied many of their own
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accessories. Viewed as a practical matter bicycle couriers were not running their own business or
enterprise nor did they have independence in the conduct of their operation. A consideration of the nature
of their engagement, as evidenced by documentary
evidence and the work practices imposed by Vabu,
indicated that they were employees.
The Court found, inter alia, that a courier had little
control over the manner of performing their work.
They were required to be at work by 9.00 am and
were assigned work in a roster. They were not able
to refuse work. It was most unlikely that they could
have delegated their work to others or worked for
another courier company on the same day. Further
the nature of Vabu’s requirements was such as to leave
the couriers with limited scope for the pursuit of any
real business enterprise on their own account. Additionally, the fact that couriers were responsible for
their own bicycles reflects only that they were in a
situation of employment more favourable than not
to the employer; it did not indicate the existence of a
relationship of independent contractor and principal. Vabu retained control of the allocation and
direction of the various deliveries. The couriers had
little latitude. Their work was allocated by Vabu’s
fleet controller. They were to deliver goods in the
manner in which Vabu directed. In this way Vabu’s
business involved the marshalling and direction of
the labour of the couriers, whose efforts comprised
the very essence of the public manifestation of Vabu’s
business.
The Court also held that even considerations respecting economic independence and freedom of contract
are not of themselves determinative of the legal character of the relationship.”
In my view there is little doubt in this case that Mr Foot was
only providing his services. He was not running a business or
enterprise and had little independence in the way he carried
out his duties. In practical terms he was required to be present
every day and start at the time set or agreed upon. The issue of
control was considered by the court in Vabu’s case in line
with the authority of The Western Australian Builders’ Labourers, Painters and Plasterers Union of Workers v RB
Exclusive Pools Pty Ltd trading as Florida Exclusive Pool
77 WAIG 4. Mr Foot was given directions on a daily basis
and his duties were supervised. He was disciplined by his supervisors and suffered a reduction in his hourly rate as a
disciplinary measure because of dissatisfaction with the quality of his work.
Mr Foot was criticised for the delay in bringing this action
and for not raising the award issues while he was employed
by the respondent. His explanation for not complaining was
credible. He said in evidence words to the effect that he needed
the work and was told not to complain about anything if he
wanted to stay employed with the respondent.
When asked about the submission of invoices Mr Foot said
he was told he had to submit his hours worked in the manner
he did (see exhibit D) so that he would get paid. He was also
told about the method of deducting tax.
He was paid according to the hours he worked based on
what have been called invoices but which could aptly be described as timesheets. The various indicia in the Florida
Exclusive Pools case (supra) should be properly applied in
any determination by a Court as to whether or not a worker
was an employee or a subcontractor.
I find for the reasons given, on the evidence, that Mr Foot
was subject to the control expected of an employee. He was
required to start at a fixed time each working day. He provided his services to the respondent exclusively for the period
of his employment, and as I have mentioned, was not conducting a business.
There was an expectation that he would attend his workplace
on a daily basis and I have little doubt that if his attendance
was not regular or he was employed elsewhere when he was
expected to be working for the respondent, his employment
would have been terminated.
Mr Foot’s mode of remuneration was such as could be the
arrangement with an employee, and although tax was deducted
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in accordance with the Prescribed Payment System that applied to subcontractors, that in itself does not lead to a
conclusion that Mr Foot was in fact a subcontractor. It was his
evidence that he was given that form to complete and sign.
Mr Foot did not provide any of his own tools or equipment
and did not claim the cost of any as a tax deduction for the
period he was employed with the respondent.
The last test in the Florida Exclusive Pools case (supra)
was the organisational test. It is clear from the evidence that
Mr Foot was part of the respondent’s organisation and the
work he did was an integral part of the business and not ancillary to it. The work done by Mr Foot was the respondent’s
business, the fabrication of cement panels.
I find that Mr Foot, although considered by the respondent
as a subcontractor, on application of the appropriate indicia,
was in fact an employee, and the award applies.
That leaves only two other matters, which were raised, to be
considered. That is, the question of set-off and estoppel.
While I have some difficulty with the law in relation to setoff, there is no doubt about the position taken by Olney J in
Silberschneider v M.R.S.A. Earthmoving Pty Ltd, 68 WAIG
104 where he said at 105—
“The employer’s obligation under the award is normally
to pay one sum of money for each pay period and that
sum will be calculated according to the hours worked,
the nature of the work and the other circumstances which
give rise to an entitlement to be paid loadings, allowances and the like. If the actual amount paid is not less
than the minimum amount payable upon a proper application of the award provisions to the work done, then
there can be no contravention of or failure to comply with
the award and thus no occasion for the exercise of jurisdiction under either of subsections (1) or (4) of section
83 (of the Industrial Relations Act 1979).”
It follows that if the actual amount paid is not less than the
minimum amount payable under the award then there can be
no contravention or failure to comply with the award.
The evidence is that Mr Foot was paid more than the minimum amount payable, although the respondent claims it did
not consider the award when entering into the contract of
employment. Set off therefore, in my opinion, has no application in this case.
For estoppel to succeed the respondent would have to show
that Mr Foot believed he was a subcontractor and there was a
representation which could be and was relied on by the respondent.
I have found that it was not made clear to Mr Foot that he
was a subcontractor. He was told little more than the hourly
rate and the starting time. The respondent must have accepted
that was a deficiency in its argument to go to the lengths of
manufacturing a document, a document relied on for the respondent’s estoppel argument which set out some of the matters
which might have been included in a contract of employment
for a subcontractor.
In my view, estoppel is not available to the respondent in
these proceedings.
In conclusion I find that the claimant was an employee and
that the award applied to him and the respondent.
I also find the respondent breached the award by failing to
pay those entitlements set out in the particulars of claim as
amended.
(There followed a short adjournment during which the
parties were able to agree on the amount due on all
breaches except those relating to meal allowance. His Worship heard the parties in this regard and then continued
his Reasons for Decision)
On this point the onus of proof is on the claimant to satisfy
me to the required standard that Mr Foot is entitled to a meal
allowance. There is provision as has been mentioned in clause
12(2) that the subclause did not apply to any employee who
was advised on the previous day that he was required to work
overtime as such. There was not a prescribed finishing time.
The first day that Mr Foot worked, he worked until the job
was finished at 10 o’clock. I would have thought there would
have been an expectation on most days that the defendant
would be doing as many as 10 hours a day and that probably
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equates to some notice as provided for in clause 12(2). It seems
to me that the provision for meal allowance is there to cover
those circumstances where there is an expectation by an employee that he will be finishing at a certain time, but on the
particular day he is asked to work overtime and if he is asked
to work for more than 2 hours beyond his usual ceasing time,
he is entitled to be provided with a meal allowance.
I think for the reasons that the hours worked were expected
and not unexpected on each and every day that he worked
beyond the 8 hours or the 6 hours and that there was no usual
ceasing time then that part of the claim should fail.
(His Worship heard the parties in relation to costs and
penalty and concluded)
I agree that the respondent had a right to defend this matter
in the way that it was advised by counsel.
The defence, as I have indicated, was certainly not frivolous. There was in the industry a way of employing the
workforce and there were other witnesses who accepted the
fact that they were subcontractors and were happy to be such
and receive the remuneration that applied to that status. I think
there was probably a belief by the respondent that it was appropriate for the respondent to consider Mr Foot a
subcontractor, but certainly not a belief that would excuse it
in law.
So I do not think it appropriate that I take into account the
way the matter was defended when considering a penalty.
There was an arrangement made with Mr Foot, although he
was not in a position to dictate any of the terms of that arrangement but there was an arrangement which continued on
during the course of his employment and it seems as though
he was paid over the award as a result of that arrangement, as
far as the hourly rate was concerned, and as I have indicated
in my decision, for that reason I have some difficulty with the
set-off although I accept the law as it is.
It is the case that the respondent has not shown any remorse but that could very well be consistent with the view
it took about its position in these proceedings and now, as
a result of my finding which is, I believe, consistent with
the law as it stands, the respondent, as has been mentioned,
will have to make arrangements in the future to put its
house in order in relation to the employment of the
workforce and make it clear whether or not a person is an
employee or a subcontractor in the appropriate manner
and not call a person a subcontractor if, in fact, when the
tests are applied he is clearly an employee.
There will be an order that the respondent pay to the claimant the sum of $7178.55 for under-payments pursuant to the
award. There will be an order that the respondent pay the claimant’s costs (disbursements) fixed at $167.80.
In calculating or determining a penalty, there are 87 breaches.
The maximum penalty, applying the penalty from the Act, is
$87,000. If I apply the 10 per cent rule, which would be the
minimum penalty, I get $8700. I take into account that this is
the first breach that has been brought to the attention of the
Court, and I think it is appropriate to consider the size of the
under-payment when imposing a penalty. So what I propose
to do is impose a penalty of $8000 and that will be a global
penalty. That penalty is to be paid to the claimant.
There will be orders accordingly
W.G. TARR,
Industrial Magistrate.
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IN THE INDUSTRIAL MAGISTRATES’
COURT OF WESTERN AUSTRALIA
HELD AT PERTH
Claim No. M 121 of 2001
Date Heard: 31 October 2001
Date Delivered : 31 October 2001
BEFORE: Mr G. Cicchini I.M.
BETWEEN—
Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers’
Union of Australia—Western Australian Branch
Claimant
and
Reginald Leslie Kernaghan and Margreta Aline Kernaghan
trading as Kernaghan’s Joinery and Cabinet Makers
Respondents
Appearances—
Ms L Peak of the Construction, Mining, Energy, Timberyards, Sawmills and Woodworkers’ Union of
Australia—Western Australian Branch appeared on behalf of the Claimant.
Mr G. McCorry of Labourline—The Employment Law
Specialists appeared as agent on behalf of the Respondents.
Reasons for Decision.
(Given extemporaneously at the conclusion of the hearing,
extracted from the transcript of proceedings and edited by
His Worship)
HIS WORSHIP: I am dealing with an application on the part
of the respondents that the claimant’s claim be dismissed. In
effect it is an interlocutory summary judgment application
brought by the respondents. The respondents argue that I have
jurisdiction to deal with such an application by virtue of the
importation of the Rules of the Supreme Court 1971. It is submitted that the provisions of section 34 of the Supreme Court
Act 1935 and section 35 of the Local Courts Act 1904 enables
that to occur. Both those provisions provide that the rules of
law (and I emphasise law) enacted and declared by the Supreme Court Act 1935 shall be in force and receive effect in
the Local Courts. The respondents says that in consequence
of those provisions the Rules of the Supreme Court 1971 apply to proceedings in the Local Courts. Further that by virtue
of regulation 4 of the Industrial Magistrates Court’s (General Jurisdiction) Regulations 2000 that this Court, can deal
with such matters as may be permissibly brought in the Local
Courts. The respondents contend that the Rules of the Supreme
Court 1971 apply to this jurisdiction and that therefore their
summary judgement application is validly brought.
In my view, and with all due respect, that submission is
misconceived. The particular provisions of the Supreme Court
Act 1935 and the Local Courts Act 1904 relate to the rules of
law and not rules of court. The Local Courts have repeatedly
addressed the issue and have found that the procedures of the
Supreme Court cannot be imported into the procedures of the
Local Courts. The Local Courts operate by their own discrete
rules. The Local Court Rules 1961 unlike the Rules of the
Supreme Court 1971 do not enable a defendant (respondents)
to make a summary judgment application. Indeed, a summary
judgment application can only be made by a plaintiff in respect of a liquidated demand by virtue of section 47A of the
Local Courts Act 1904. Accordingly I find that I have no jurisdiction to entertain any submission made by the respondents
that I can, effectively, enter judgment in their favour.
Even if I am wrong in that regard, I find the respondents’
application to be without merit in any event. Firstly the res
judicata argument raised to support the respondents’ claim
for summary judgement cannot apply. That is so because the
issue determined in CP 240 of 2000 was, in substance, different to the issue in this particular matter. I appreciate that there
was an issue raised in the former in respect to the determination of the applicability of the award but the whole basis of
that action was one, which related to the production of time
and wages records. In this matter before me, the issue is
whether or not the particular award has been breached in the
particular ways alleged.
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Secondly, I cannot see how the issues in this matter could
have been raised in the earlier proceedings as suggested by
the respondents. I say that because it is clear that the earlier
proceedings were brought in order to achieve the production
of time and wages records. That was a precursor and necessary step to be taken in identifying the precise nature of the
alleged breaches. To that extent, I agree entirely with Ms Peak’s
argument in respect to that issue. Indeed, from the materials
before me and from the submissions that I have received, it
appears that there was never any suggestion made that the
records the subject of the former proceedings did not exist.
Accordingly, the process undertaken in CP 240 of 2000 was a
legitimate process by which details could be obtained in order to give rise to these particular claims being made. The
status of the claims was, at that point, indeterminable, and
these proceedings, in my view, could not have been properly
brought at that time. That being the case the Anshun estoppel
claim (Port of Melbourne Authority v Anshun Proprietary
Limited 147 CLR 589) cannot apply. There was no abuse of
process.
Thirdly the argument raised relating to the potentiality of
conflicting judgments does not present difficulty. I say that
because issue estoppel is very likely held to apply to the issue
of award applicability. There are a number of recent decisions
made by the Supreme Court of Western Australia, which may
apply to this particular matter. One, which comes to mind, is
that of Thomas John McNair v Mayne Nickless Ltd & Others (Library No 970100). In that case a worker was in a
damages claim made to the District Court estopped from denying the finding made by a Workers’ Compensation Review
Officer that he did not fall.
The final aspect of the respondents’ argument is also without merit. The argument, which has been put to me, is, in
effect, that the claimant cannot possibly prove the allegations
made in the claim. That is simply a question of evidence. The
pre-trial process has not been completed and there is still an
avenue for further discovery and production of records. The
respondents say that the claimant cannot achieve proof of his
claim. I do not know whether that is the case or not. I do not
know what the claimant is going to say in that regard, and
what evidence is to be brought. It may or may not be the case
that the worker concerned has an indelible memory of the
daily events. That is a matter that remains to be seen. It is
simply the case that this Court cannot prejudge what evidence
might come before it in due course in relation to those issues.
If the respondents are successful in defending the matter and
it is clear that there was simply never any hope of establishing
the claim, the respondents may well argue that it is entitled to
costs. That is a matter which may only be considered if the
respondents are successful in resisting the claims.
The matter ought to be allowed to proceed to hearing. The
interlocutory application made by the respondents dated 10
October 2001 is dismissed.
(His Worship then heard the parties in relation to whether,
in the circumstances, he should be the Magistrate to hear the
substantive issues at trial)
I have in the other matter determined issues of credibility. It
may not be appropriate therefore that I sit in the determination of this matter. It may be appropriate that the matters in
issue are left to another Magistrate to determine.
Upon consideration of the matter, I am concerned that there
not only be actual fairness but also the perception of actual
fairness to the parties and in particular the respondents. I am
not suggesting that I would not be fair to the respondents.
However I want to ensure that the respondents do not come to
Court concerned about the fact that the judicial officer who
found against them in the previous matter is now sitting in
judgment in this matter. I believe that for there to be a perception of fairness all round, and for the respondents not to be
left with any doubt or concern about the previous proceedings affecting these proceedings, the safest course of action is
that I not deal with the matter at hearing. The hearing is to be
distinguished from this application in that this application is
determined on the law and not matters of credit. That being
the case I simply make a second order that the matter not be
heard before me.
G. CICCHINI,
Industrial Magistrate.
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THE INDUSTRIAL MAGISTRATE’S
COURT OF WESTERN AUSTRALIA
HELD AT PERTH
Claim No. M 65 of 2001
Dates Heard: 16 and 17 October 2001
BEFORE: WG.Tarr I.M.
BETWEEN—
Raymond Anthony Giddings
Claimant
and
Austal Ships Pty Ltd
Respondent
Appearances—
Mr KJ Trainer of Industrial Relations & Advocacy Services appeared as agent for the Claimant.
Mr S Heathcote instructed by Clayton Utz, Lawyers
appeared as agent for the Respondent.
Reasons for Decision.
(Given extemporaneously at the conclusion of the hearing,
extracted from the transcript of proceedings and edited by
His Worship)
HIS WORSHIP: The issues in this matter are not complicated.
The facts that have been put before the Court are generally
not in dispute. This is a claim pursuant to the provisions of
section 51 of the Workplace Agreements Act 1993 which provides for an employee, who is subject to a workplace
agreement, to bring an action before the Industrial Magistrate’s
Court if that person considers he has been unfairly dismissed
from his employment.
Section 18 of the Act implies into every workplace agreement the provision that an employer must not unfairly, harshly
or oppressively dismiss an employee from his employment if
he is a party to the agreement. In section 49 of the Workplace
Agreements Act 1993 “unfair”, in relation to dismissal, includes harsh or oppressive;
There is no dispute that the claimant in these proceedings,
Mr Raymond Anthony Giddings, was a party to a workplace
agreement. The evidence before me is that he was party to a
workplace agreement with firstly Oceanfast Marine Pty Ltd
(Oceanfast), and then in October 2000 he went to another
company in the Austal Group, Austal Ships Pty Ltd (Austal),
and signed a workplace agreement with that employer. The
latter was an agreement which had a qualification, and that
was that the workplace agreement had been established for a
secondment (internal transfer) for approximately 8 to 12
weeks. At the expiry of that period the claimant was to return
to Oceanfast and be covered by his existing registered
workplace agreement.
The evidence before me is that the claimant commenced
work with Austral as an aluminium welder in accordance with
the arrangements that had been made for his secondment from
Oceanfast. It cannot be in dispute that around January and
February 2001 there was a situation that developed in Austal
which created some concern for the future employment of
some of its workforce.
The evidence is that there were two contracts expected to be
won by Austal that were lost. As I understand the evidence,
one was for eight 50-metre catamarans which went to a Portuguese company, and the other lost was for a single 80-metre
(approximately) ferry.
The first witness for the respondent was Mr Stuart Hill who
gave evidence that he was employed as a manufacturing manager with Austal in November 2000. One of his tasks was to
improve the efficiency of Austal. It was his view that because
there were three companies in the Austal Group, the other
being Image Marine Pty Ltd, a flexible pool of workmen would
produce efficiencies and it was his view that to obtain those
efficiencies there would probably be a need for redundancies.
When the loss of contracts was added to the intention to pool
the workforce, the fact that there were going to be redundancies became apparent, it would seem from the evidence, some
time towards the end of January; and steps were put in place
after consultation with the Workplace Representative Committee (WRC), and the notices that have been referred to and
as have been described by the witnesses cascaded down.

3090

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

There was a system in place where decisions were made in
consultation with the WRC. As a result of that, policies were
formed. There was further discussion with the WRC, and once
there was confirmation or agreement with the step that was
going to be taken by the company, that was put into a notice
and went through the command system, if you like, and finally, that document would be placed on a notice board.
I would have thought it would have been well known within
the workforce of Austal that things were happening which
may result in a reduction of the workforce. It was said by Mr
Mockett that there were rumours about that towards the end
of January 2001. The company put the first step in place, and
that was a reduction of the working hours from 45 to 38 hours.
That took effect from 31 January 2001 (exhibit K1), and the
implementation of that, matching hours to days, was contained
in the next instruction, which was sent to all employees (exhibit K2).
I do not think I can come to any other conclusion on the
evidence other than there were commercial decisions made,
based on the downturn in work, which led to the justification
of the reduction of the workforce, and as I understand Mr
Hill’s evidence, between 13 February and some time in May,
in excess of 300 employees were made redundant.
The method of redundancy was explained by the respondent. The manager for the particular area was given a number
of positions which were going to be affected and the decisions were made based on a number of criteria. In relation to
the claimant, there was evidence that he had received two
written warnings and a verbal warning, and it was the evidence of Mr Mockett that on other occasions the complainant
had to be spoken to about his performance.
In evidence Mr Mockett said that it was his opinion that the
claimant was a competent welder who was easily distracted
and who was inclined to distract others by talking and joking
with them. He was prone to ignore safety requirements and
that became more critical at Austal because their safety standards were rigidly enforced. The safety breach the claimant
was involved in related to a failure to wear personal protective
equipment supplied to safeguard workers against burns and
flashes.
The second written warning the claimant received was the
one which followed him being injured while welding. The
circumstances of that were given in evidence by the claimant
and by Mr Mockett. There is some dispute in relation to that
evidence. The claimant contends that the incident occurred
on l6 November 2000, because of some defect in the protective shirt he was wearing. It was a very hot day and, according
to his evidence, he took off his leather jacket, which was issued as protective clothing to wear when welding.
There is some dispute in the evidence about what was required. The last witness did concede that the protective
clothing, when welding, did not include the leather jacket,
but there is other evidence, to some extent, to counter that.
There is also evidence that suggested that the leather jacket
should have been worn when certain welding jobs were being
done, but not when some of the lesser welding jobs were being performed.
There were two verbal warnings that had been recorded in a
diary, which was tendered by Mr Mockett (exhibits N1 and
N2). One was on 16 November 2000, and that was on the
same day as the written warning. The other was on 20 December 2000, where there was a warning in relation to the
holding up of other workers; and evidence has been given
about that.
The evidence of Mr Day was that the final list in relation to
those who were going to be made redundant was compiled by
consensus between the four coordinators together with Mr
Clayton and Mr Estimoff. They sat at a meeting and went
through the lists. It was conceded by at least Mr Estimoff that
he relied on the input from supervisors and coordinators, and
I suppose that is the sort of reliance one would expect in a big
organisation like the respondent company.
The main method of determining who was to be made redundant was based on performance and skills, and there was
some reference, in relation to that, to performance assessments
and the warnings that had been given. Mr Giddings’s evidence
generally is that his redundancy came as a surprise. It is the
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case that those who were made redundant were not given any
formal warning of their particular redundancy. On 13 February 2001 Mr Giddings was called into the office and told that
he was one of those who had been chosen for redundancy. He
was given a redundancy letter, which was later amended because of his employment with Oceanfast, which had been
overlooked initially.
He was then removed from the premises in the way that has
been mentioned. I do not think there is anyone who would
agree that that type of dismissal is necessarily appropriate,
but it is the type of dismissal which often happens in industries of this type, where there is a large workforce and where
there is a possibility or a risk of sabotage or some other incident, although there is no suggestion in this case that Mr
Giddings would get involved in any activity like that. There
were three, apparently, of the 43 or 45 who were given their
notice, who were not happy with being told that they were
being made redundant.
It was Mr Giddings’ evidence that the decision to terminate
him was unfair. In his particulars of claim he has said it was
unfair because he had not been provided with any prior notice
of the decision; that the basis on which he had been selected
to be made redundant, rather than any other employee of the
respondent, had not been provided to him; that he had not had
an opportunity of discussing the decision with the respondent, including but not limited to his rights under the workplace
agreement and the application of any selection criteria relied
on to make him redundant in preference to others prior to the
decision to terminate him; that he did not have an opportunity
to transfer back to Oceanfast, and that he believed there was
sufficient work within the related group to continue his employment.
As stated, I do not think it is difficult for me to find that the
respondent company had a legitimate reason for reducing the
size of its workforce. That was the only commercial decision
it was able to make at that time. There has been evidence given
that the decision, although suspected, was being deferred in
the hope that, even up until the last minute, some of these
contracts, which may have been expected, would come
through.
Mr Giddings also claims that there was nothing wrong with
the way he performed his duties. He took exception to one of
the warning notices that he was given, and took that up with
Mr Clayton. It would seem he had an opportunity to put his
case in relation to that matter, and Mr Clayton listened to what
he said, but allowed the written warning to stand.
Having found that the respondent employer had a right under the workplace agreement to reduce the workforce, it
seemed to me, even before I was referred to the decisions by
Mr Heathcote, the agent for the respondent, bearing in mind
the onus of proof in these matters is on the claimant, he has
the onus generally to satisfy the Court, on the balance of probabilities, that his dismissal was unfair and, as the authorities
suggest, one way he could show that is to give evidence and
produce evidence to the required standard, that there were
others in the workforce who were kept on in preference to
him, where he had a better right to retain his employment.
It is clear from the evidence before me that Mr Giddings
has not done that. He was the only witness who gave evidence
in relation to his claim, and there is no evidence before me
supporting what could be his contention that he should have
been kept on, and others perhaps should have gone before he
did.
Those for the respondent company who gave evidence
ranked Mr Giddings in accordance to where he might fit in
when redundancy of members of the workforce was being
considered, and all ranked him fairly highly as a candidate
who would be considered for redundancy. Those rankings
ranged from being first off the job to being within the first six,
and I think to being within the first 10.
It is clear from the evidence of all those witnesses that,
contrary to what Mr Giddings may have thought of his
performance in the workplace, there are others who supervised him and who were in contact with his
employment, who thought he would be one of those considered for redundancy in preference to many others who
were working in that area.
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There has been some criticism of the subjective manner in
which this type of assessment is done, but I think that is the
nature of any workplace, and rightly so, that people who are
in a supervisory situation can generally rate the performance
of their employees. That has been done in this case.
The claimant complains about the procedural fairness in
relation to his dismissal, and relies on the reference that was
given by Mr Clayton. Much was made of that reference, but it
is my experience, and probably the experience of everyone in
this court-room, that when a reference is sought and given to
someone, it is very rare that a reference is given which makes
reference to any negative aspects of the employee’s performance and, in my view, this is a case of that.
In Mr Clayton’s evidence he said that at various times the
complainant had contacted him and advised that he was unhappy working where he was, and considering leaving. He
said—
“He went so far as to seek a reference, which I provided.”
He explained that the reference he provided to Mr Giddings
was an expression of my honest opinion that he was a competent welder, saying further—
“But I did not make any reference to any negative aspects of his performance at work.”
When asked to elaborate on that, Mr Clayton said that he
believed Mr Giddings may well have performed better in another workplace where he was perhaps happier; that he had
the potential to be a competent welder, and it may well be if
he had found the right working environment his performance
would be satisfactory.
The comments he made in that reference were put to Mr
Day, the last witness, and it is my view that those comments
were put, to some extent, unfairly, without telling the witness
where those comments came from. It seems to me that the
answers that were given to those questions were given based
on the questions that were put, without thought to the circumstances that gave rise to those comments. I do not think I can
draw anything in relation to the claimant’s competence or fitness from that reference.
The question of procedural fairness has been mentioned in
some of the cases that were referred to me, but it is clear from
those cases that is just one element which would need to be
substantial, to override the comparative test expounded by
Brinsden J in the ASI case. There was no notice given, but the
workplace agreement allows for payment in lieu of notice,
and as I have said, although it has not come out in evidence,
there is a practice in this type of industry not to give notice,
for the reasons stated.
The evidence before me is that forty of those who were dismissed in this way accepted the situation, and it was only the
claimant and two others who were concerned about the way it
was done, and the lack of notice. The exit of the claimant
from the workplace and the cartage of his toolbox have been
explained to some extent by the witnesses of the respondent
company. They have an interpretation that it was to save him
some humiliation. It may well have been that they wanted to
get the cleared toolbox off the premises before the respondent
had an opportunity to get into his car and leave the premises.
I do not think anything turns on that.
The other criticism in relation to procedural fairness was
that there was no evidence to show that the claimant had been
told of the notices which came out of the meetings on 17 and
30 January 2001, and, in fact, as I understand the evidence he
was away on one of the days that the notice may well have
been discussed with the workforce. However, the notices finished up on the notice board, and, as was confirmed by one of
the witnesses, there were rumours around about what was
going on. I would be surprised if the claimant would not have
known these notices were going on to the notice board. He
had an opportunity to see how things were going because of
that.
I accept the evidence that there was a delay for a number of
reasons, in relation to advice to the workforce. It was a decision, as I understand the evidence, made in the hope that the
redundancies in the numbers envisaged may not have happened. I suppose it would go without saying that the process
of redundancy is not something that employees or employers
have much pleasure in being involved in. I accept the

3091

evidence that there was some hope that contracts may have
come through. Not only would that have reduced the need for
redundancy, but it would have meant that there were employees available to perform the task, notwithstanding what Mr
Hill said in relation to a lead-up time, even if the contracts
had come in.
At best I believe I could find that there may have been some
procedural unfairness, but I could not conclude in my view
that that has led to any injustice in relation to the dismissal of
the claimant, and if there is no injustice then I cannot find that
the dismissal was unfair. In fact, my finding is that the dismissal was caused because of the downturn in the industry at
that time, and that the claimant was one of those unfortunate
employees who found themselves on the list of those to be
made redundant. There was no unfairness to the level required,
or any unfairness, which would give him a claim for any compensation under the Workplace Agreements Act 1993.
The claim is dismissed.
W.G. TARR,
Industrial Magistrate.

THE INDUSTRIAL MAGISTRATE’S
COURT OF WESTERN AUSTRALIA
HELD AT PERTH
Claim No. M 124 of 2001
Date Heard: 21 November 2001
Date Delivered: 22 November 2001
BEFORE: WG.Tarr I.M.
BETWEEN—
Peter Maindok
Claimant
and
Cabletech Electrical Pty Ltd
Respondent.
Appearances—
Mr C Young of the Communications, Electrical &
Plumbing Union of Australia appeared as agent for the
Claimant.
Mr E Rea of Workplace Relations & Management Consultants Pty Ltd appeared as agent for the Respondent.
Reasons for Decision.
HIS WORSHIP: These are the reasons for my decision.
The action before me is one brought by the Claimant pursuant to the provisions of section 50 of the Workplace Agreements
Act 1993. Section 50 provides for a party to a workplace agreement, where there is a claim that there has been a breach of
such agreement, to bring an action before an Industrial Magistrate’s Court.
There is no issue with the facts that the Claimant was employed by the Respondent and was a party to a workplace
agreement (tendered as exhibit B). There is also no dispute
that the Claimant’s employment was terminated on 3 March
2001 during a telephone conversation with Mr Lawrence
Bensusan, a director of the Respondent company. It was the
Claimant’s case that he was dismissed and he has not been
paid his entitlements pursuant to the workplace agreement.
His statement of claim particularises those entitlements as:—
• $695.00 owing for normal working hours;
• $363.00 owing for holiday pay; and
• $800.00 owing for one week’s pay in lieu of notice.
comprising a total amount of $1858.00. The particulars also
include claims for pre-judgment interest, penalties pursuant
to section 83(6) of the Industrial Relations Act 1979 and costs.
The Respondent concedes that the Claimant is entitled to
the sums of $695.00 and $363.00, but denies liability for the
amount of $800.00, maintaining that the Claimant resigned,
and in such circumstances is not entitled under the workplace
agreement to pay in lieu of notice.
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The Claimant was employed by the Respondent as an electrical mechanic from August 2000 until termination on 3 March
2001. In that capacity he was provided with a van, uniform
and other equipment. He was required to carry out electrical
work assigned to him. A percentage of that work was assigned
by way of a 2-way radio fitted to the van.
As I understand the evidence he was required to respond to
work requests as allocated, and report each morning when he
arrived at his first job. I have heard evidence of the circumstances which led to a telephone discussion between the
Claimant and Mr Bensusan. It is the Claimant’s evidence that
he did not want to work after 6 pm on any Friday, as he had an
obligation to his daughter on that day. He claimed to have had
an understanding with the respondent in that regard.
On Friday, 2 March 2001, at some time before 6 pm, the
Claimant had finished his last job, which was south of the
river, and was driving home to Duncraig on the Freeway. His
evidence is that at about 5.50 pm he received a request to do
another job. He refused that request, and two further requests
made over the radio. His evidence was that he said “No” each
time. His claim is that there was an agreement that he knocks
off at 6 pm on Fridays. He arrived home about 1 hour later.
The Claimant further claims that he was stung by a wasp
and was in terrible pain. It is his evidence that at about 2 am
on Saturday, 3 March 2001 he took a painkiller and slept until
12 noon on the Saturday.
He obviously did not go to work that day as he was required
to do, and made no contact with his employer. It was his evidence that he knew Mr Bensusan would telephone him some
time. That telephone call was answered by the Claimant some
time late in the afternoon on Saturday, 3 March 2001.
It is the Claimant’s evidence that in response to Mr
Bensusan’s request for a reason for not contacting the employer to let them know he would not be at work on Saturday,
he responded by saying: “You know I don’t like working Saturdays”. It is then that the Claimant says that
Mr Bensusan told him he was sacked for gross misconduct.
It is not in dispute that the Claimant responded some time
later by telling Mr Bensusan what he could do with his job in
the manner given in evidence.
Mr Bensusan denies that he sacked the Claimant. He said
he was concerned that the Claimant did not turn up for work
on that day and had not telephoned with any reason. Until
then he had considered the Claimant to be a valuable employee,
and there had been no problems in the past. In fact he described him as a model employee.
I must find the attitude and behaviour of the Claimant at the
time quite remarkable, and it seems consistent with him being, as he said, fed up with the job because of the hours he
was required to work, and in particular, the incident where he
was requested to work after 6 pm on Friday 2 March 2001.
It is my view that he certainly did not behave as one would
expect a responsible employee should. There was no mention
of the wasp sting when Mr Bensusan asked why he had not
gone to work or contacted the employer. There has been no
medical evidence or other evidence supporting the claim. I
am left wondering why he did not offer that reason at the
time, instead of responding in the way he did.
I accept as credible the evidence of Mr Bensusan that he
wanted to pick up the van, money, EFTPOS machine and other
company equipment the following day, but accepted the time
dictated by the Claimant.
As I have mentioned, the fundamental issue in this action is
whether the termination was a dismissal by the employer, or a
resignation by the Claimant, and I must say that that is not
conclusive on the evidence before me. The evidence of both
Mr Waltham and Mr Low does not assist me. Their admission
that they did not hear all the conversation between Mr
Bensusan and the Claimant, and that therefore Mr Bensusan
could have told the Claimant he was sacked, adds absolutely
nothing. Their evidence is that they did not hear it said.
In actions like the one before me, the Claimant has the onus
of proof to satisfy me, on the balance of probabilities, as to
each and every element of his claim. I am left with two versions of events, the Claimant’s word against that of Mr
Bensusan. I have been asked to consider the arrow put on
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clause 12 of the copy of the workplace agreement (see exhibit
F). Mr Waltham strongly denied that it was he who did that,
and I am not able to determine how it was done, or by whom.
When I take into account the reaction of the Claimant in
refusing work on the Friday night, and the effect that request
had on him; the disregard he had for what I would have thought
was a reasonable obligation to contact his employer when he
was not going to work on the Saturday; his response to a reasonable request from his employer for an explanation on
Saturday afternoon, and the evidence in relation to the return
of, and damage to, the Respondent’s van, I have difficulty
concluding that I should accept the Claimant’s evidence in
preference to that of the Respondent. That difficulty is compounded when the Claimant admits that he was fed up with
the job, in particular the hours he was required to work.
I therefore find that the Claimant has not satisfied me to the
required standard that he was dismissed from his employment
with the Respondent, and his claim for one week’s pay in lieu
of notice must fail.
It seems to me that I should make orders by consent in relation to the payment by the Respondent of the $695.00 relating
to normal hours worked and $363.00 for holiday pay due. I
would be prepared to make an order in relation to interest on
those sums.
The issue of costs has been raised and, pursuant to section
83(3) of the Industrial Relations Act 1979, the Court can only
make an order for costs where a defence is frivolous or vexatious. I could not find in this case that there was no merit in
the defence. Accordingly I am not able, under the legislation,
to make any order for costs.
As to the issues in relation to the damage to the van and the
return of the uniform being part and parcel of the application
for costs, I make no finding in relation to the evidence regarding those two matters.
My orders will be that the claim in relation to pay in lieu of
notice is dismissed and that, by consent, the Respondent shall
pay the Claimant $1058.00 plus interest fixed at $40.00, and
reimburse the Claimant the amount of $40.00 being the cost
of making the claim.
It is the intention of every workplace agreement, and in my
view there is a moral obligation, that an employee should be
paid his or her entitlement at the conclusion of their employment. It is a fundamental right that an employee has. There
are all sorts of reasons why that should be the case. Employees have families and commitments, and in my view it is not
for an employer to arbitrarily withhold money of that nature
which is due.
Having said that, in this case there were complications and
the complications came about by the actions of the Claimant.
For whatever reason, there was damage done to a vehicle, and
although legally under the workplace agreement the provisions of the schedule thereto did not apply, there was, as I
said, action taken by the employer, which was contributed to
by the employee, in my view. Having said that, it is my view
that it is still appropriate that I impose a penalty. That is the
intention of the legislation.
I am aware that there is an outstanding matter, and that is
the damage to the vehicle. I would like to put an end to the
matter now so that the parties have nothing further to do with
each other. I had in mind a fine of $500.00, which I think is
reasonable. What I am prepared to do is discount that fine by
$150.00, which would be the Claimant’s share of the cost of
repairing the damaged window. I think if I do that, it would be
fair and equitable, and that should put an end to any further
court action for recovery of the amount outstanding or claimed
in relation to the damage to the vehicle.
By way of penalty, for the reasons I have given, there will
be an order that the Respondent pay $350.00, and that penalty
is to be paid to the Claimant.
W.G. TARR,
Industrial Magistrate.
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Reasons for Decision.
The Claim
Mr Peters alleges that between 9 July 1998 and 13 July 1999
the Defendant employed him in his capacity as a plumber. He
asserts that the Defendant did not pay him his correct entitlements both during the currency of his employment and
subsequently upon termination of his employment. He accordingly has brought this action to recover those entitlements.
This action brought against the Defendant has been pleaded
in the alternative. It is alleged that the Defendant has either
failed to comply with the provisions of the Plumbing Industry
(Queensland and WA) Award 1979 which is a federal award
or, alternatively, that it has failed to comply with the Building
Trades (Construction) Award 1978 which is a state award.
During the course of final submissions, counsel for Mr Peters
conceded that respondency with respect to the said federal
award could not be proved. Mr Peters has accordingly abandoned his claim made under the Plumbing Industry
(Queensland and WA) Award 1979. He now relies upon the
Building Trades (Construction) Award 1978 to substantiate
his claim.
Mr Peters says that the Defendant breached the Building
Trades (Construction) Award 1978 by, inter alia—
• failing to pay overtime and weekend work;
• failing to pay overtime at the correct rate;
• failing to pay rest and meal breaks;
• failing to pay ten public holidays;
• failing to pay for a public holiday worked;
• failing to pay allowances;
• failing to provide rostered days off;
• deducting superannuation payments from gross pay;
• deducting payments to the Construction Industry Redundancy Fund from gross pay;
• failing to make the correct superannuation contributions;
• failing to make a redundancy payment;
• failing to pay pro-rata annual leave on termination;
and
• failing to pay annual leave loading.
The Defence
The Defendant denies that any award binds it in relation to
Mr Peters. It says that Mr Peters was at all material times an
independent contractor. It says that Mr Peters does not have
standing to bring this claim. Alternatively, it submits that if it
is found that Mr Peters was at all material times an employee
of the Defendant, which is denied, then the amounts paid to
Mr Peters in consequence of their agreement was in each instance an all inclusive sum. It is submitted therefore that any
payment made by it to Mr Peters in excess of the award
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entitlements should be set-off against any award entitlements
that may be found to be owed. Further, and in the alternative,
the Defendant submits that Mr Peters is now estopped from
relying on the award because—
• The Defendant, acting upon the negotiations leading to the contract, agreed in good faith to pay a
$25.00 per hour rate, and subsequently the $28.00
per hour rate and assumed that Mr Peters would not
rely upon any right Mr Peters may otherwise have
in relation to the calculation of benefits (the assumption); and
• vActing on the assumption the Defendant made payments in excess of that to which Mr Peters would
otherwise have been entitled.
• Mr Peters agreed in negotiations leading to the contract to the $25.00 per hour rate and subsequently
the $28.00 per hour rate and thereafter invoiced the
Defendant for the hours worked without complaint.
• Mr Peters received payment in excess of that to which
the Defendant would otherwise have been required
to make or Mr Peters was entitled to receive.
• In the circumstances it would be unjust that the Defendant be required to comply with an award in view
of the payments made in excess of the award rates.
Finally the Defendant also submits that Mr Peters has failed
to prove that the Building Trades (Construction) Award 1978
binds the Defendant.
During the course of proceedings the Defendant’s counsel
on behalf of the Defendant made certain admissions. He conceded that no specific payments were made to Mr Peters in
relation to meal breaks, lunch breaks, overtime, rostered days
off, public holidays and redundancy fund payments in accordance with the requirements of the award (see transcript pages
76 and 77). Furthermore, he also conceded that no issue is
taken with the calculations as pleaded.
Witnesses
Mr Peters relies on his testimony and that of Seamus Doherty,
a former secretary of the Communications Electrical and
Plumbing Union of Australia, (Plumbing Division), WA Branch
(the CEPU) in order to prove his claim.
The Defendant called four witnesses. They were its director, namely James Turner; its former supervisor/leading hand,
Kevin Crommelin; its current “sub contractor” Ian Doutch
and its office manager, Jeanene Doornbusch.
Evidence
Christopher Peters
Mr Peters testified that he is a roof plumber. He said that he
started working for the Defendant on 9 July 1998. He gained
that position by responding to an advertisement in the newspaper. In responding to the advertisement he spoke to James
Turner concerning the position. Mr Turner agreed to employ
him on the basis that he would be paid at an hourly rate of
$25.00. Mr Turner also told him that he would be required to
work at least 40 hours per week. His starting time each day
would be either 6.30 or 7.00 am. He was to start work at the
time specifically instructed by the foreman on the job. He was
told to go to a particular job and meet the foreman. The foreman was to instruct him as to what to do. During the course of
his testimony Mr Peters interchanged the terms “foreman”,
“supervisor” and “leading hand” when speaking about the
person who he said oversaw his work and who on behalf of
the Defendant instructed him as to what to do. In that regard it
is apparent that he was referring to a person holding the same
position differently described.
Mr Peters told the Court that upon his arrival on any given
job he would be instructed by the foreman as to what he was
to do. Once he completed his allocated task the foreman would
inspect his work. If satisfied that the work had been completed satisfactorily he would be given instructions as to his
next task. If unhappy with the work carried out he would be
required to fix up the job until it was right
Mr Peters testified that he mainly worked on commercial
factories whilst working for the Defendant. He usually worked
with other employees on those sites. He rarely worked on his
own. The foreman was usually on the job. He was there for
“about ninety percent of the time.” His duties included the
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installation of roofing sheets and the fixing of gutters and
flashings. Apart from working with metal he was also required
to work with fibreglass wool insulation that was generally
laid underneath the metal roofing sheets. All materials were
supplied. Mr Peters supplied his own hand tools such as tin
snips, squares and levels. He also utilised his own cordless
drill and small stepladder. The Defendant’s foreman supplied
other necessary tools such as drills and electrical leads.
Mr Peters testified that he was routinely instructed by either
the foreman or, alternatively, by Mr Turner as to which job to
go to. If he could not get to work on any particular day it was
expected that he contact the office and speak to Mr Turner or
his secretary. If sick he would ring the foreman or Mr Turner
to advise the Defendant of his inability to attend work. Mr
Peters said that on one occasion he decided to stay in bed on
a rainy day because he had previously experienced turning up
to site on such a day only to be told to go home. He was never
paid for his attendance that day. On the occasion that he decided to stay home Mr Turner rang him and said—
“You can’t not show up for work or I’ll sack you, or you
won’t be employed for the company. So whether it’s raining or not I want you at the site at this time.”
Furthermore there was no way that he could have had someone else replace him for the day in the event that he could not
work.
Mr Peters said that the time he spent working was recorded
on time sheets. He sometimes filled them in but on other occasions the foreman completed them. From time to time when
he ran out of time sheets he would write his times on a piece
of paper and send that information in. Alternatively he borrowed other employees’ time sheets. The time sheets were
usually faxed through at night from his uncle’s house at which
he was then living.
Mr Peters testified that he raised concerns about his pay. He
said he asked why an insulation allowance was not paid. He
also queried superannuation and redundancy payments. He
said he could never make sense of how the figures with respect to his pay added up. He said that he found that his
redundancy and superannuation payments had been deducted
from his gross pay. He raised with Mr Turner that the practice
was illegal and that in effect he was being given “fraudulent”
pay slips. Mr Turner is alleged to have replied—
“So what? Who’s going to do anything about it.”
According to Mr Peters, Mr Turner then went on to say that
if he had to do everything properly he would do all the work
himself and sack everyone.
Mr Peters said that apart from complaining about his pay he
also complained about the lateness of the “smoko” breaks
taken. In reality the morning “smoko” breaks were in fact lunch
breaks. He complained that breaks were taken as late as 11.00
am causing him fatigue. Furthermore he complained of having insufficient breaks.
Mr Peters testified that he was not paid any extra for overtime worked. He said it was not worth working on Saturdays
and Sundays without getting paid time and a half or double
time. He complained about that but was told—
“If you want a job you’ve got to do it.”
Mr Peters said that he queried why he was not given rostered
days off. On one occasion he needed to take time off in order
to have his car repaired. When he queried the allocation of a
rostered day off he was told—
“We don’t give rostered days off in WA.”
On the issue of his pay rate Mr Peters testified that the going rate at that time was $25.00 to $30.00 per hour. He said
that it was hard to get hold of roof plumbers because a lot of
them had gone over to the eastern states by reason of the Sydney Olympic Games. As a consequence there was a shortage
of roof plumbers and those who were around attracted that
rate of pay. He received regular payments based on the hours
worked. Tax was deducted from his pay by the Defendant.
He, to his surprise, discovered that superannuation and redundancy fund payments were being deducted from his pay.
Mr Peters testified that he worked approximately 45 hours
per week for the Defendant. Consequently he had no time to
work for anyone else. From time to time however when there
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was a break in the continuity of work he was directed by Mr
Turner to go and work for Mr Turner’s brother, namely Paul
Turner, who traded as Joondalup City Roofing. When that
happened, Joondalup City Roofing would pay him for his hours
worked. When working for Joondalup City Roofing he did
essentially the same type of work as he carried out for the
Defendant. He did not work for anyone else other than the
Defendant or Joondalup City Roofing. Indeed he only worked
for Joondalup City Roofing when directed to do so. He never
contracted to provide services to anyone else. At one stage Mr
Turner had suggested that he become a bona fide contractor.
He rejected the suggestion because it was not financially possible for him to set up his own company.
Mr Peters also gave evidence about the fact that he worked
certain public holidays for which he was not paid extra. When
he worked those days he did not receive any days off in lieu
thereof. Further he said that if he did not work on a public
holiday he was not paid for the same. In relation to meal breaks
and rest periods Mr Peters testified that he only received one
break per day. He did not receive any extra payments for foregoing such breaks. Furthermore he was never paid a meal
allowance.
Mr Peters said that his employment ended when he simply
could not carry on. He had problems with his back and was
frustrated with his employer not paying him his correct wage.
He decided to call in the union to resolve his pay dispute.
He was not paid annual leave or a redundancy payment upon
termination.
When cross-examined Mr Peters readily conceded that his
employment with the Defendant was punctuated by a number
of breaks. One of the breaks was on account of his back problem. The others came about when he worked, on James
Turner’s instruction, for Paul Turner (Joondalup City Roofing).
When taken to the issue of his pay rate, Mr Peters said that
he could not recall Mr Turner advising him that the $25.00
per hour pay rate was an “all-in rate”. He said he did not
work for an all-in rate. He made it known to Mr Turner that he
only worked for wages. However he did concede that he completed Prescribed Payments System deduction forms in the
relevant years and further that he had tax deducted at the rate
of 20%. In that regard he said that he simply filled in the forms
that he was given.
Mr Peters was questioned about his relationship with
Joondalup City Roofing. On that issue he emphatically maintained that he worked for that firm only when instructed to do
so by James Turner. He went back and forth between the Defendant and Joondalup City Roofing as instructed.
Mr Peters was cross-examined on various issues relating to
the control the Defendant had over him. He maintained under
vigorous examination that he was directly supervised. He reaffirmed that he did not operate as a subcontractor as suggested
by the Defendant. He said that he was not entitled to work the
hours he wanted. He had to work the hours he was told to
work. The foreman told him when to have smoko and when to
knock off. It was also forcefully put to Mr Peters that the
reason why smoko breaks were not taken when he wanted
was because he decided to fit in with the team of workers on
site and not because he was precluded from doing so. That
assertion was rejected. He explained that if he took breaks
when he wanted he would be “sent down the road”. Furthermore he was told that he had to work overtime if he wanted a
job.
Mr Peters throughout the course of cross-examination continually reaffirmed that he was not a subcontractor.
Notwithstanding that, he accepted that exhibit 10, addressed
to “all Sub Contractors” in which the Defendant sought information for the banking of pays had in fact been completed
by him and sent back to the Defendant.
On the issue of termination of his employment he testified
that his employment was terminated only after he had involved
the union in the matter.
During the course of cross-examination Mr Peters was very
forcefully accused of being a “bald faced liar”. He rejected
that contention and stood firmly by the evidence that he had
given in chief.
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Seamus Doherty
Mr Doherty testified that Mr Peters had made a complaint
to his union concerning the payment of wages. In consequence
it was decided that a time and wages check be conducted. In
that regard he attended the Defendant’s premises at
Gidgegannup. The Defendant was unco-operative and he never
achieved the inspection of the time and wages records.
When cross-examined Mr Doherty confirmed that he had
not been ordered off the premises. It is noted, of course, that
Mr Peters told the Court that he had been informed that Mr
Doherty had been ordered off the premises.
James Turner
Mr Turner described himself as the principal of the Defendant. He told the Court that his initial contact with Mr Peters
came when Mr Peters telephoned him on his mobile phone
looking for work. They agreed to meet on site the following
morning to discuss pay arrangements and hourly rates. The
meeting took place at Eastbrook Village in East Perth. Mr
Turner was unsure as to the date that he actually initially met
with Mr Peters but was prepared to accept Mr Peters’ evidence as to the date.
When they met Mr Peters discussed how the Defendant
operated, what the “all-in” rate of pay was and what he would
be required to do. He agreed to take on Mr Peters and started
him off on a “tradesman wage” which was $25.00 an hour.
He was to work eight hours per day. He was permitted to start
early and finish early if he wanted provided others on site
agreed. Nothing was to be provided to Mr Peters as he had his
own tools. The foreman was to instruct Mr Peters as to which
jobs to do and where to go. However the foreman had no supervisory role. All the work performed was to be checked by
Mr Turner. Mr Turner told the Court that all contractors, including Mr Peters, would be paid in accordance with invoices
sent.
Mr Turner testified that during the overall period that Mr
Peters worked for the Defendant he also worked for others.
Indeed he subcontracted to others such as Joondalup City
Roofing, run by Mr Turner’s brother, and Waratah Roofing,
run by Warren Thompson. He said that Mr Peters worked for
Joondalup City Roofing on five or six separate occasions. On
each occasion he did little more than to inform Mr Peters that
his brother had work available if he wanted to work for him.
Mr Turner suggests that Mr Peters came and went as he pleased.
To support his contention he pointed to the fact that Mr Peters
even took a long eleven-week break in order to travel up north.
To reinforce the contention that Mr Peters was a subcontractor Mr Turner highlighted the fact that superannuation and
redundancy fund payments were deducted from his pay. He
said that was done in accordance with what roofers wanted.
Furthermore all roofers had their tax deducted under the Prescribed Payments System.
Mr Turner’s evidence concerning the terms of Mr Peters’
engagement was tested during the course of cross-examination. With respect to that issue he confirmed that Mr Peters
had been paid the “going rate”. Furthermore he conceded
that the arrangements were such that Mr Peters was not asked
to quote any particular job. He was, in fact, engaged at an
hourly rate and paid for the hours worked. Mr Turner conceded that every hour worked by Mr Peters was paid as a
normal hour. He said that the Defendant paid workers more
than was required because it wanted good quality tradesmen.
He engaged good quality tradesmen because it was part of the
Defendant’s reputation. As to the issue of deductions made
from roofers pay he conceded that superannuation and redundancy fund payments were in fact routinely deducted out of
gross pay. Such sums were deducted because all agreed. Their
agreement came about by their failure to object to the deductions made.
Mr Turner was also questioned about how work carried out
by the Defendant was allocated and governed. In that regard
he said that he decided how many people would work on a
project and how many people might be moved from project to
project. He would move them around to fit the amount of work.
He would control where everyone worked. If someone did
not turn up to work he would ring up to see why that person
had not turned up. He also conceded that it was the supervisor’s role to keep a fairly close eye on the job to make sure
that things were going right.
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Mr Turner was also questioned about his knowledge of complaints made by Mr Peters. He said that although Mr Peters
did not complain to him directly he was aware that verbal
complaints had been made to officers of the Defendant. He
did nothing about the complaints because they were not in
writing. He said—
“I think if you’re serious about it you will put something
in writing.”
When re-examined on that issue Mr Turner said that Mr
Peters did not complain much to him personally. He complained to other people.
Kevin Crommelin
Mr Crommelin is a self-employed roof plumber trading as
Tech Steel Roofing.
He told the Court that at the material time he worked for
“Mr Turner”. When asked what the nature of that relationship
was, he replied—
“I went to work and he paid me.”
He said that he was paid $30 per hour for every hour worked,
whether it be one hour or ten irrespective of the week he
worked. He said that if you work as a subcontractor “claiming PPS you get paid your hourly rate”. If you want to be
paid wages the rate is much lower. Most people opt for the
higher rate so they get cash in hand. Certain deductions were
made from his pay. They were for superannuation and the
like. He was expected to supply his own tools, power leads,
ladders and the like. As a subcontractor he could come and go
as he pleased.
Mr Crommelin testified that he could not recall Mr Peters
ever complaining during the period that they worked together
on site. He said however that “everyone whinges about something”. He could not specifically recall complaints made by
Mr Peters about meal breaks being taken too late.
Mr Crommelin said that whilst working for the Defendant
everybody usually started at
7.00 am and finished at 3.00 pm. Morning smoko would
generally be taken about 4 hours into the job—“then you would
generally get hungry”. The timing of breaks was also dependant upon the job at hand. Sometimes breaks would be delayed
so that a particular task could be completed.
Mr Crommelin confirmed that his job with the Defendant
was that of “quality control”. It was his responsibility to make
sure that the work carried out by the Defendant was being
done in a tradesman like manner.
Mr Crommelin was cross-examined as to his duties. He told
the Court that whilst working for the Defendant he may have
been supervising two or three jobs concurrently. That necessitated him travelling from site to site.
He was also questioned about the taking of meal or rest
breaks. Mr Crommelin testified that the problem with having
too many breaks is that you lose too much down time. “You
spend all your time getting up and down off the roof”. Notwithstanding that, no one stopped Mr Peters from getting down
off the roof and having something to eat and drink if that was
what he wanted to do.
When cross-examined about his relationship with the Defendant Mr Crommelin said he considered himself to be a
bona fide contractor working for the Defendant.
On the issue of Mr Peters complaining, he said under crossexamination that Mr Peters had never complained to him.
However he did concede that on occasions he saw Mr Peters
“chuck a wobbly and throw tools around and leave”.
When re-examined Mr Crommelin said that the nature of
the job was to keep the team happy. He also went on to say
that in order to finish projects in time you would “sweat it off
one day and screw it off the following day”.
As to the issue of Mr Peters complaining he said that Mr
Peters may have said that he was hungry but he went on to
say;
“I don’t mentally take notes of people saying- I’m hungry or thirsty, you know.”
Mr Crommelin said he regards himself as a contractor because—
“I’ve got to buy the materials, I’ve got to supply the tools,
I’ve got to supply the labour to do that job.”
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He said that he quotes for jobs but in some instances he
supplies labour only. Just because he supplies labour only does
not, in his opinion, make him an employee.
Ian Doutch
Mr Doutch currently works for the Defendant. He is paid at
the rate of $25.00 per hour. He described to the Court his
working conditions. He said that he typically starts at
7.00 am and finishes at 3.30 pm. He usually takes a smoko
break, which is the main break. He then usually stops midafternoon for a drink. He said that that is the pattern adopted
consistently across the industry.
Mr Doutch said that he has worked as a subcontract roofer
not only for the Defendant but also others over the years. He
said that payment is made upon production of an invoice. He
supplies his own tools except for specialised tools, which are
supplied by the Defendant.
Mr Doutch is paid an hourly rate. He is not paid for rostered
days off, public holidays, sick leave and annual leave. His tax
is deducted on the Prescribed Payments System. If he wants
to leave and go and work for someone else for a day, a weekend or a week he is able to do so.
When cross-examined Mr Doutch conceded that he works
for the Defendant full time and that he does not have another
job at the same time except for the odd domestic job for a
friend on a weekend.
Jeanene Doornbusch
Ms Doornbusch is an employee of the Defendant. She is
employed to carry out office management tasks. She gave an
overview of her duties and more specifically what she does
with respect to payments made to roof plumbers. She told the
Court that she made payments to roof plumbers based on invoices received. She said that superannuation and redundancy
fund payments were deducted from the gross payments payable to roof plumbers. Those deductions were made by way
of salary sacrifice “as a favour to the guys—otherwise they
wouldn’t put anything towards their own super”.
She said that tax was deducted using the Prescribed Payments System. That was done because “all the guys working
for us were subcontractors, that’s why their rate of pay was
so high. They all wanted to be subcontractors for taxation
reasons”.
Ms Doornbusch said she had received complaints from Mr
Peters. He had complained that payments for superannuation
and redundancy had not been remitted to the actual fund manager. She stressed however that such payments had been made.
She said however that Mr Peters did not otherwise make complaints about his conditions of employment or his rate of pay.
She said that Mr Peters was free to come and go as he pleased.
“He often went off with other people”.
She said that Mr Peters did not eventually leave complaining of a sore back. There was never a workers’ compensation
form completed concerning his sore back.
When cross-examined Ms Doornbusch conceded that she
was never instructed by Mr Peters to deduct superannuation
payments from his pay. She maintained that all the complaints
made by Mr Peters to her related to her alleged failure to remit the deductions made for superannuation and redundancy
payments.
Assessment of Witnesses
Mr Peters in my view gave credible evidence. He was questioned quite vigorously in the course of cross-examination
but nevertheless stood firm in relation to evidence he had given
in chief. Counsel for the Defendant suggested that he lied. I
do not accept that. Mr Peters lacks sophistication in articulation. That, of course, does not impugn his credibility. It is
suggested that I draw adverse inferences against him by reason of his failure to call witnesses concerning his blacklisting
and other peripheral issues. In my view such evidence is peripheral to the central issues in this matter. It is not surprising
therefore that evidence was not called on that issue. It would
have been of little or no assistance in resolving the pivotal
issue for consideration in this case. The rule in Jones v Dunkel
(1959) 101 CLR 298 cannot therefore operate as against Mr
Peters. I am satisfied that Mr Peters gave his evidence in a
genuine way to the best of his recollection.
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I do not intend to address the evidence of Mr Doherty and
Mr Doutch except to say that they each gave straightforward
testimony. In each instance they appear to be credible. Mr
Doherty gave his evidence to the best of his recollection.
In my view Ms Doornbusch did not present a factual account of what transpired. Her evidence was tailored to suit
her employer’s case. She made various assumptions relating
to Mr Peters and other roof plumbers with respect to their
status when in reality she was not in a position to know. Much
of her evidence was given gratuitously in a manner so as to
support the Defendant. I do not accept her evidence as to Mr
Peters’ lack of complaint concerning the issue of the actual
deduction of superannuation and redundancy payments. Where
there is a conflict in that regard I prefer the evidence of Mr
Peters. It is also self evident that she has confused the sequence of events appertaining to the claimants legal action.
I now turn to make comment about Mr Crommelin’s evidence. In my view, his testimony was given in such a way that
it demonstrated a protective stance. That protective stance relates equally to his own conduct as it does to the Defendant’s
situation. I say that because it was apparent that although he
was not willing to concede that Mr Peters made any complaints to him, it is apparent from his own testimony that Mr
Peters “whinged” and “chucked wobblies”. It was apparent
from his testimony that he is and was a very efficient worker
and administrator. Indeed he was keen to let the Court know
that the jobs that he worked on were always finished on time.
His desire to complete jobs on time together with his drive to
meet a timetable may have caused him to push workers on
beyond that which they were happy with. In those circumstances it is obvious that he is unwilling to concede that there
were complaints made when he may well have been the cause
of them. He did not regard them as complaints but rather “mere
whinging”.
Mr Turner gave his evidence in a reasonably straightforward manner. Having said that, there are some aspects of his
evidence that are in conflict with that of Mr Peters. I generally
prefer the evidence of Mr Peters. Clearly on some issues his
recollection is imperfect. I accept that the passage of time may
have affected his recollection. The cross-examination of Mr
Turner in my view found him wanting. Indeed it led to numerous concessions being made. Those self-evident
concessions were clearly against the interests of the Defendant.
Findings
I find that a short time prior to 9 July 1998 Mr Peters responded to the Defendant’s newspaper advertisement seeking
the services of a roof plumber. In consequence of that he spoke
to Mr James Turner on behalf of the Defendant. I am satisfied
that in that discussion Mr Turner told Mr Peters that he would
be paid an “all-in” rate of $25.00 per hour. I accept that the
payment of an “all-in” rate is common within the industry.
Indeed it was the Defendant’s practice at that time and still
continues to be. The evidence of Mr James Turner, Mr
Crommelin and Mr Doutch supports such a finding. It is apparent that Mr Peters has no recollection of being told that he
would be paid an “all-in rate of $25.00 per hour”. I am satisfied that during the initial conversation between them Mr James
Turner told Mr Peters that he was required to work a minimum of forty hours per week. It is apparent that on or about 9
July 1998 Mr Peters was engaged by the Defendant on the
terms discussed. Some of those terms have hereinbefore been
referred to.
I accept that Mr Peters was engaged to work as a roof
plumber on construction sites. Most of his work was carried
out on commercial sites such as factories. I am satisfied that
Mr Peters usually worked at least forty hours per week. Indeed the evidence supports that on most occasions he worked
for more than forty hours per week. It follows that whilst Mr
Peters worked for the Defendant he had no time to work for
anyone else. He did not work concurrently on other jobs for
other persons or other entities. The evidence is uncontradicted
on such issues.
I find that Mr Peters started work at about 6.30 am in accordance with the Defendant’s direction and expectation. His
finishing time was usually 3.00 pm or 3.30 pm. It is evident
from the documentary evidence that Mr Peters often worked

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

beyond the normal finishing time. Mr Peters was paid a flat
hourly rate for hours worked.
The evidence given by Mr Peters, which I accept, dictates
that he carried out his work in accordance with instructions
given to him by the Defendant’s overseer who has been variously described as a supervisor/foreman/leading hand but to
whom I shall refer as the foreman. I am satisfied that the foreman had a controlling role on site. The foreman controlled
the work to be done and when it was to be done. He had a
responsibility to ensure that the work was completed on time.
He also had the responsibility in respect to the quality of such
work. He checked on the quality of the work carried out and
caused such work to be rectified in the event that it had not
been carried out satisfactorily.
I am satisfied on Mr Peters’ evidence that the main break
taken during the day was taken at times which best suited the
foreman having regard to his schedule for the work. I am satisfied that there was only one daily meal break taken. That
was usually for duration of about thirty minutes. No other
breaks were taken. It is clear that many of the workers on site
acquiesced to the foreman’s requirements in order to facilitate
the timely completion of work.
Mr Peters’ evidence also dictates that he was required to
attend work every day. He was not permitted to decide unilaterally whether or not he would attend work on any given day.
Indeed on the one occasion that he unilaterally decided not to
go to work he was reprimanded by Mr Turner. He was required to inform the Defendant of any absences. He was not
able to send in another worker as his substitute. Those aspects
of the relationship indicate that the Defendant controlled Mr
Peters.
Mr Peters supplied his hand tools, a cordless drill and small
ladder. Any specialised equipment was supplied by the Defendant. The Defendant supplied all materials. Essentially Mr
Peters supplied little more than his labour. Indeed he was paid
for his labour on the basis of hours that he worked rather than
on the basis of a given remuneration for the job completed.
His hours of work were recorded on time sheets that the Defendant refers to as invoices. Exhibit 1 clearly demonstrates
that the documents that the Defendant suggests are invoices
are in reality time sheets. The hours worked were recorded on
such time sheets and sent to the Defendant by facsimile. The
Defendant paid Mr Peters on the basis of the time sheets. The
details of payment were recorded on payslips (see exhibit 3).
The payslips are in the form of those given to employees.
They refer to the payment of “wages”, the deduction of tax
and superannuation. It is obvious from a perusal of exhibit 3
that superannuation and redundancy fund deductions were
made from Mr Peters’ pay. In other words Mr Peters contributed directly to the superannuation and redundancy funds. The
Defendant simply facilitated the payments. Mr Peters was not
paid allowances, overtime or any other award benefits. Indeed there is no contest in regards to that issue. The tax
deductions made by the Defendant were based on the Prescribed Payments System of tax deduction that was then in
operation for subcontractors. I am satisfied that tax was deducted on that basis by reason of the Defendant’s direction
rather than by Mr Peters’ choice.
I accept Mr Peters’ evidence that he complained repeatedly
in respect to a raft of issues including his pay. Having seen Mr
Peters give his evidence I have no doubt that it is in his nature
to complain and lament. His evidence that he complained about
superannuation and redundancy payments being deducted
from his pay is accepted. Furthermore, I accept that Mr Peters
complained about the lateness of meal breaks. It is obvious
that Mr Crommelin, in so far as the complaints referred to
him, largely ignored Mr Peters’ concerns on the basis that Mr
Peters was just “whinging”.
It is self evident from both the oral testimony of Mr Peters
and the documentary evidence before me that Mr Peters
worked on the weekends, some public holidays and on days
allocated under the award to be rostered days off. If he did not
work on public holidays he was not paid for the same. Essentially he was paid only for the hours that he worked irrespective
of the particular day. He was paid at the rate of $25.00 per
hour through to about early January 1999. Thereafter he was
paid at the rate of $28.00 per hour with the exception of one
seventy four hour period between late January and early
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February 1999 (see sheet 3 of exhibit 3). The hourly rates
paid to Mr Peters were “the going rates” at the time. I accept
Mr Peters’ testimony that good roofing plumbers were scarce
during that boom period leading up to the Sydney Olympic
Games.
Mr Peters worked for the Defendant from 9 July 1998 to 13
July 1999. During that period his employment with the Defendant was broken up with periods worked for Joondalup
City Roofing operated by James Turner’s brother. According
to Mr Peters he was directed to work for Joondalup City Roofing during periods of low activity for the Defendant. Mr James
Turner on the other hand suggested that he simply facilitated
the engagement of Mr Peters by his brother’s firm. I accept
Mr Peters’ testimony that he was directed to work with
Joondalup City Roofing by Mr Turner. Mr Peters’ evidence
stands to reason. Given that good roof plumbers (as Mr Peters
was) were hard to come by, it is inconceivable that the Defendant would have let Mr Peters go in circumstances where
it did not know whether he would or could return to work for
the Defendant. Indeed it is far more probable that Mr Peters
was loaned out to Joondalup City Roofing. In that way the
Defendant retained some control over Mr Peters’ availability.
Joondalup City Roofing took over responsibility for paying
Mr Peters for the periods that he worked for that firm. From
the documentary evidence (see exhibits 4, 8, 11 and 13) it is
possible to discern that Mr Peters worked for Joondalup City
Roofing on at least seven separate occasions identified as being—
• Early August 1998 (1 week)
• Late August 1998 (2 weeks)
• September to November 1998 (8 weeks)
• Early December 1998 (1 week)
• Mid December 1998 (1 week)
• Early January 1999 (a few days)
• Late April and May 1999 (2 weeks)
The evidence suggests that Mr Peters took an eleven-week
break from early March to late May 1999. Mr Peters testified
that he took the break to recover from a sore back that he had
developed whilst working for the Defendant. Mr Turner, on
the other hand, suggests that Mr Peters left his employment
during that period in order to travel. The reasons for taking
the break remain in conflict. There is no particular reason to
resolve that issue at this stage. What is clear however is that
during that period Mr Peters did not work for the Defendant.
Indeed it seems that he did not work at all until late April
1999. Thereafter he worked on an intermittent basis for
Joondalup City Roofing. In consequence I find that Mr Peters
was not working for the Defendant when the following public
holidays arose—
• Good Friday—2 April 1999.
• Easter Sunday—4 April 1999.
• Easter Monday—5 April 1999.
• Anzac Day Holiday—26 April 1999.
It follows that the evidence does not support Mr Peters’ claim
for payment with respect to those days. Furthermore there is
no evidence to support the contention that Mr Peters worked
for the Defendant on “Union Picnic Day”. Indeed there is no
evidence before the Court to establish on which day that occurred. However there is evidence to support the fact that Mr
Peters worked for the Defendant during periods when other
public holidays arose.
Finally, I find that Mr Peters’ relationship with the Defendant came to an end soon after his recourse to the CEPU. I find
that Mr Peters’ last day of work for the Defendant was 13 July
1999. The evidence dictates that he was not paid redundancy
payments and other types of entitlements usually paid upon
termination. Indeed the payslip for the period ended 22 July
1999 (within exhibit 3) demonstrates that Mr Peters was, upon
termination, paid no more than what he was owed for the hours
he had worked leading up to termination. There were no other
forms of payment made to him in his final pay.
Was Mr Peters an Employee or Independent
Contractor?
Mr Peters maintains that he was at all material times the
Defendant’s employee. The Defendant argues that he was a
subcontractor. Mr Peters testified that he resisted attempts made
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by Mr Turner, on behalf of the Defendant, to have him become a bona fide contractor. He said that he told Mr James
Turner that it was not financially possible for him to become
a bona fide contractor because of the expense involved in supplying materials and so forth. He said that there was no way
that he could set up his own company for that purpose. Indeed
the evidence dictates that Mr Peters did not operate through
another entity. All payments were made to him personally.
In the recent decision of Hollis v Vabu Pty Ltd [2001] HCA
44 delivered on 9 August 2001, the High Court of Australia
had cause to consider whether a bicycle courier’s relationship
with a courier company was one of employment or independent contract. The decision is an important one because it is the
latest pronouncement on the criteria to be considered in determining the issue of whether a worker is an employee or an
independent contractor. It reviews the authorities on the issue
in light of prevailing contemporary Australian conditions.
Accordingly it has application in this matter. The facts of the
case can be briefly recited as follows—
“The facts
Vabu at all material times conducted in the Sydney area
and under the business name ‘Crisis Couriers’ a business
of delivering parcels and documents. In December 1994,
it had about 25 to 30 persons as bicycle couriers, and a
number of others as motorcycle and motor vehicle couriers. Mr Hollis was a courier, but not a bicycle courier,
with a firm styled ‘Team Couriers’. On 22 December
1994, Mr Hollis was leaving a building in Ultimo where
he had attended to pick up a parcel. He had taken two
steps on the footpath when he was struck by a cyclist and
knocked to the ground. The cyclist went over the handlebars and landed in front of Mr Hollis. The cyclist stood
up, said ‘Sorry mate’ and left the scene pushing his bicycle; he ignored Mr Hollis’ calls. The cyclist remains
unidentified. However, he was wearing a green jacket,
on the front and back of which, in gold lettering, there
appeared the words ‘Crisis Couriers’. Mr Hollis suffered
personal injury in the accident, principally to his knee.
This required surgery, caused a period of unfitness for
work and has resulted in a 25 per cent permanent deficit
in the knee.”
At first instance the trial judge found that the bicycle couriers who worked for Vabu were not its servants or agents but
were independent contractors with the result that Vabu was
not liable for their negligent acts. That decision was confirmed
on appeal. The majority of the High Court comprised of
Gleeson CJ, Gaudron, Gummow, Kirby and Hayne JJ found
that the Court of Appeal fell into error in classifying bicycle
couriers as independent contractors in making too much of
the circumstance that bicycle couriers owned their own bicycle, paid the expenses of running them and supplied many of
their own accessories. Viewed as a practical matter bicycle
couriers were not running their own business or enterprise
nor did they have independence in the conduct of their operation. A consideration of the nature of their engagement, as
evidenced by documentary evidence and the work practices
imposed by Vabu, indicated that they were employees.
The Court found, inter alia, that a courier had little control
over the manner of performing their work. They were required
to be at work by 9.00 am and were assigned work in a roster.
They were not able to refuse work. It was most unlikely that
they could have delegated their work to others or worked for
another courier company on the same day. Further the nature
of Vabu’s requirements was such as to leave the couriers with
limited scope for the pursuit of any real business enterprise
on their own account. Additionally, the fact that couriers were
responsible for their own bicycles reflects only that they were
in a situation of employment more favourable than not to the
employer; it did not indicate the existence of a relationship of
independent contractor and principal. Vabu retained control
of the allocation and direction of the various deliveries. The
couriers had little latitude. Their work was allocated by Vabu’s
fleet controller. They were to deliver goods in the manner in
which Vabu directed. In this way Vabu’s business involved the
marshalling and direction of the labour of the couriers, whose
efforts comprised the very essence of the public manifestation of Vabu’s business.
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The Court also held that even considerations respecting economic independence and freedom of contract are not of
themselves determinative of the legal character of the relationship.
That approach, it seems, was taken in the matter of G. Bibic
v First Interstate Security an unreported decision of the Full
Bench of the Australian Industrial Relations Commission delivered on 22 June 2000. In that matter there were a number
of indicia that supported the contention that the relationship
was not one of employment. They were—
• The applicant was required to establish a business
entity before he could commence with the respondent.
• The applicant established a company specifically for
the purpose.
• The company invoiced the respondent on the basis
of hours worked.
• vThe respondent paid the company by cheque as a
lump sum.
• The applicant was responsible for his own income
tax, annual leave and sick leave.
• The applicant was responsible for the provision of
his uniform.
• The respondent did not require exclusive use of the
applicant’s services.
Notwithstanding that, the Full Bench concluded that the
substantive nature of the relationship, when examined, was
that of employer and employee. It arrived at that conclusion
because—
• There was evidence that a supervisor was on site
during most of the time that the applicant was employed and that the supervisor directed the applicant
as to any work to be performed that was out of the
ordinary.
• When the applicant was engaged he was shown
around the site by a representative of the respondent.
• The applicant was under an obligation to work on
behalf of the respondent.
• The applicant was provided with a uniform.
• The applicant was unable to delegate shifts to others.
• The respondent determined the rosters.
• The respondent did not pay Holiday leave but it did
pay work cover and superannuation.
It will be noted from the authorities referred to above that
whether or not there is the existence of control is significant.
However, whilst it is significant, it is not the sole criteria by
which to gauge whether a relationship is one of employment.
The approach that must necessarily be taken is to regard control as only one of a number of indicia that must be considered
in the determination of the question. Mason J said in Stevens
v Brodribb Sawmilling Co Pty Ltd [1985-1986] 160 CLR 16
at 24—
“Other relevant matters include, but are not limited to,
the mode of remuneration, the provision and maintenance
of equipment, the obligation to work, the hours of work
and provision for holidays, the deduction of income tax
and the delegation of work by the putative employee.”
Indeed that approach was adopted by the Full Bench of the
Western Australian Industrial Relations Commission in The
Western Australian Builders’ Labourers, Painters and Plasterers Union v RB Exclusive Pools Pty Ltd trading as Florida
Exclusive Pools
77 WAIG 231.
In that case one, Mr Bon, applied to the respondent for
employment. He regarded the respondent’s director as his boss.
The evidence dictated that its director acted as manager. Mr
Bon was engaged to work at a rate of $10.00 per hour. Later
that rate increased. Mr Bon was engaged to excavate pools
using the respondent’s truck and bobcat. Later he engaged in
doing formwork and other work. In doing such work he used
his own tools, which included some power tools. He was engaged in the construction of both domestic and commercial
pools. Mr Bon kept a record of the hours that he worked on
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pieces of paper. He then wrote those onto time sheets that he
was required to complete weekly and hand in at the respondent’s office. He was paid cash based on the information in the
time sheets. At no time did he do private work nor did he
work for profit. He was merely paid an hourly rate for the
work he did. The respondent had the right to exercise control
over Mr Bon and did in fact exercise control. Mr Bon was
given directions as to what to do. Mr Bon started work at 6.30
am or 7.00 am each day. Tax was deducted through the Prescribed Payments System.
At first instance the Industrial Magistrate found that Mr Bon
was not an employee. However on appeal the Full Bench held
that the Industrial Magistrate should have found that Mr Bon
was at all material times an employee working under a contract of service. The Full Bench said that all of the following
indicia unequivocally indicated a contract of service—
• The actual control exercised.
• The obvious right to control and supervise.
• The provision (and probable maintenance) of all significant equipment by the respondent.
• vThe regular starting times.
• The provision of services only (except for tradesman’s tools).
• That Mr Bon exclusively worked for the respondent.
• That his payment was made, in the manner of an
employee, weekly for hourly work and with the total amount calculated on time sheets submitted
weekly.
• That taxation instalments were deducted administratively upon the initiative of the respondent but
without objection.
• That there was no evidence that he was in partnership with anyone or conducting a business of his
own.
• That Mr Bon worked as an integral part of the respondent’s organisation.
The approach taken by the Full Bench in Florida Exclusive
Pools is the type of approach that ought to be taken in this
matter in determining this issue. Accordingly, a consideration
of various indicia is necessarily required notwithstanding what
the parties may have designated the relationship to be. It is the
duty of this Court to determine the nature of the relationship
(see R v Foster and Others; Exparte Commonwealth Life
(Amalgamated) Assurances Ltd [1951-1952] 85 CLR 138 at
151).
I now turn to consider the various indicia.
Control
The evidence establishes that Mr Peters carried out his work
in accordance with instructions given to him by the defendant’s foreman. The foreman had a controlling role as to what
work was to be done and when it was to be done. Mr Peters
was not permitted to unilaterally choose how and when he
would set about performing a particular task. Mr Peters was
subject to the foreman’s schedule. Mr Peters’ work was subject to the foreman’s approval. If it was not carried out to the
foreman’s satisfaction it had to be fixed up. Furthermore the
Defendant, through its foreman, controlled the meal break
times. The evidence overwhelmingly dictates that the work
carried out was subject to control in every material way. Another aspect of the control that the Defendant exercised over
Mr Peters is demonstrated by the directions given by Mr Turner
during quiet periods that he work for Joondalup City Roofing. That of itself, in my view, is a very strong manifestation
of control.
Time of Starting Work—Hours
Although separately considered this indicia is in reality an
element of the right to control. Mr Peters worked regular hours
and commenced work at a fixed time each morning. He reported to the foreman who directed him as to what to do at
that time. He could not unilaterally choose his start times.
Business
It is clear that Mr Peters was not in partnership and was not
conducting a business for profit. He provided his services to
the Defendant on an exclusive basis. The exclusivity of his

3099

work for the Defendant was only broken when he was directed by Mr Turner to go and work for Joondalup City
Roofing. Mr Peters did not want to conduct himself in business. He resisted suggestions put to him by Mr Turner that he
become a bona fide subcontractor. He testified that he was not
in a financial position to do so. He did not have a business
name. He did not quote for jobs. He did nothing that was
suggestive of being in business.
Obligation to Work
There was a clear obligation to work for the Defendant on
the work selected by the Defendant. He was expected to turn
up to work on a daily basis. If he was not able to turn up to
work he was expected to notify the Defendant of his inability
to attend. On one occasion when he simply did not turn up to
work he was reprimanded by Mr Turner and was threatened
to be sacked. He was not able to delegate his work to others.
Mode of Remuneration
The mode of remuneration was such that he was paid fortnightly. The quantum depended upon the hours worked. His
remuneration was calculated at $25.00 per hour and later increased to $28.00 per hour. He did not quote a price for each
job in the way a contractor might do. He was required to put
in time sheets. Many of the time sheets put in by Mr Peters
were pro-forma time sheets supplied by the Defendant. They
made reference to the worker as being an employee. On occasions when Mr Peters ran out of those time sheets he either
put in his times on plain pieces of paper or alternatively adapted
for his own purposes pro-forma time sheets headed “invoices”
supplied by fellow workers. He did not render invoices in the
same way as a contractor might do. He was remunerated on a
regular fortnightly basis calculated on an hourly rate. He was
paid in a manner that was far more consistent with the manner
of payment that a wage earner might be subject to.
Taxation and Other Deductions
Mr Peters’ taxation was deducted. It was deducted in accordance with the Prescribed Payments System that applied
to subcontractors. It is clear that Mr Peters simply acquiesced
to that form of deduction on account of the fact that the Defendant required that of him . The form of deduction came
about at the instigation of the Defendant rather than from a
genuinely considered choice of Mr Peters. Significantly all
relevant forms were supplied by the Defendant for completion by Mr Peters. Further all the administrative work with
respect to the deduction of tax and indeed, for that matter,
superannuation and redundancy fund payments were made
by Ms Doornbusch on behalf of the Defendant. Mr Peters did
not expressly consent to deductions being made from his gross
pay. He had absolutely no control over those deductions. Mr
Peters strongly objected to those deductions and voiced his
concerns with officers of the Defendant (see transcript page
75). Notwithstanding those objections the Defendant did nothing and continued to make deductions without express
authority. In making deductions, albeit without authority, the
Defendant acted as an employer would.
Mode of Termination
Mr Peters terminated his relationship with the Defendant.
The relationship came to an end when Mr Peters became frustrated with the Defendant’s actions in respect to unauthorised
deductions from his pay. Notwithstanding that final termination occurred at the instigation of Mr Peters, it is nevertheless
clear that the Defendant regarded itself as being in a position
to sack Mr Peters if he did not do what was required of him.
Indeed Mr Turner’s threat to sack Mr Peters for any future
failure to turn up to work without notice is demonstrative of
the fact that the relationship was one consistent with a contract of service.
Provision of Equipment
Mr Peters supplied no more than tradesmen’s tools. Any
specialised equipment was supplied by the Defendant. The
supply of his own tools by Mr Peters is not, of itself, demonstrative of a contract for services. That is particularly so in the
light of Vabu (supra).
The Organisation Test
There is evidence that Mr Peters was part of the Defendant’s business. His work was done as an integral part of that
business. He worked on jobs that he was instructed to work
on. He was subject to the right of supervision by the Defend-
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ant. He did not work for others except as otherwise expressly
instructed to do so by the Defendant. He carried out no trade
or business of his own. He did not have any independence. He
had no latitude. In this way the Defendant’s business involved
the marshalling and direction of the labour of Mr Peters and,
as it seems, others whose efforts comprised the very essence
of the public manifestation of the Defendant’s business.
Conclusion
The evidence aptly reflects the nature of Mr Peters’ engagement. The documentary evidence such as the time sheets
together with the other evidence before the Court relating to
work practices as well as other indicia results in the inevitable
and inescapable conclusion that Mr Peters was at all material
times an employee of the Defendant. In my view the evidence
overwhelmingly supports such a conclusion. That is so notwithstanding the Defendant’s orchestrated attempt at trying
to label the relationship differently to that which it was. As
Lord Denning MR said in Massey v Crown Life Insurance
Co [1978] 2 All ER 576 at 579—
“…if the true relationship of the parties is that of master
and servant under a contract of service, the parties cannot alter the truth of the relationship by putting a different
label on it.”
That is exactly what the Defendant has attempted to do. It
attempted to label a patent employer-employee relationship
as one being a contractor-subcontractor relationship, which it
is not.
I find that Mr Peters was at all material times an employee
within the meaning of section 7 of the Industrial Relations
Act 1979.
Nature of the Action
As mentioned previously, Mr Peters initiated action with
respect to the breach of a federal award. He later, by amendment, alleged in the alternative a breach of the Building Trades
(Construction) Award 1987, a state award. The Defendant
submits, as I understand it, that Mr Peters cannot allege a
breach of a federal award and in the same proceedings allege,
in the alternative, a breach of a state award. It is suggested
that conceptually that is not permissible or possible. Clearly
the Defendant’s argument would have carried some force if
these proceedings were governed by regulation 3(1) of the
now repealed Industrial Relations (Industrial Magistrates’
Courts) Regulations 1980. However these proceedings are
governed by section 81CA(2) of the Industrial Relations Act
1979. Accordingly, the powers of this Court, and the practice
and procedure to be observed by this Court, when exercising
“general jurisdiction” are those provided for by the Local
Courts Act 1904 as if the proceedings were an action within
the meaning of that Act. In the matter of Metropolitan Health
Services Board v Australian Nursing Federation [1999] FCA
1513 delivered on 2 November 1999, Lee J held at paragraph
12—
“Obviously the practice and procedure to be observed by
the [Industrial Magistrate’s] court in the exercise of ‘general jurisdiction’ is governed by s 81CA and not reg 3 [of
the Industrial Relations (Industrial Magistrates’ Courts)
Regulations 1980]”.
That decision binds this Court given that this Court exercises federal jurisdiction. As His Honour pointed out at
paragraph 13—
“Under s33 of the Local Courts Act a Local Court has
power to grant, in any proceeding before it, such relief,
redress or remedy, and give effect to every ground of
defence or counterclaim, equitable or legal, in as full and
ample manner as the Supreme Court in a like case.”
Consequently, therefore, given that this Court exercises both
state and federal jurisdiction, there is no bar to the exercise of
such jurisdictions contemporaneously within the one action.
Furthermore, given that causes of actions in the Local Courts
can be pleaded in the alternative, it follows that alleged
breaches of a federal and state awards can be pleaded in the
alternative. In my view the approach taken by Mr Peters in
this matter is permissible.
In any event Mr Peters has now abandoned his claim in respect to the breach of the federal award. I am therefore called
upon only to determine, whether the Building Trades (Construction) Award 1987 covers Mr Peters’ employment.
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Was Mr Peters’ Employment with the Defendant Covered
by the Building Trades (Construction) Award 1987?
The issue to be determined is whether the Defendant, not
being a named party to the award, is bound by it and so subject to penalty for non-compliance with its provisions. Mr
Peters says that the Defendant is bound by virtue of the “common rule” provision in s37 (1) of the Industrial Relations Act
1979.
Section 37(1) of the Act provides—
(1) An award has effect according to its terms, but unless and to the extent that those terms expressly
provide otherwise it shall, subject to this section —
(a) extend to and bind —
(i) all employees employed in any calling
mentioned therein in the industry or
industries to which the award applies;
and
(ii) all employers employing those employees;
and
(b) operate throughout the State, other than in the
areas to which section 3(1) applies.
In order to establish award coverage Mr Peters must prove
the following—
1. The existence of an award;
2. That the award is binding on the employer. This may
be proved by establishing that the employer was
operating a business or undertaking in the relevant
industry at the time of the alleged breach;
3. That the person in relation to whom the complaint is
made was employed in a classification under the
award, and
4. That the person in relation to whom the complaint is
made is an employee within the definition of section 7(1) of the Industrial Relations Act 1979.
An award has effect “according to its terms”. Accordingly,
the “scope” clause must be carefully scrutinised in order to
discover who is covered by it.
In The Western Australian Carpenters and Joiners, Bricklayers and Stoneworkers Industrial Union of Workers v Terry
Glover Pty Ltd 50 WAIG 704 Burt J (as he then was) said at
705—
“Each and every award must relate to an industry and
what the industry is, is in every case primarily a question
of construction of the particular award. It may be that the
question is not only primarily but finally a question of
construction, and it may be that the award as a matter of
construction fails to give the final answer and requires
for that purpose that findings of fact be made.
An award if made in the terms “to relate to the shipbuilding
industry” would be of the first-mentioned kind. An award
expressed to relate, as the one under construction here is expressed to relate, to “the industries carried on by the
respondents set out in the schedule attched (sic) to this award”
is of the other kind. In such a case the industry to which the
award relates cannot be made known without definition of the
industries carried on by the respondents. And this is necessarily a question of fact.”
The Scope clause of the Building Trades (Construction)
Award 1987 provides—
3.—SCOPE
This award shall apply—
(1) to all employees usually employed on or employed as casual employees on construction work
as defined in Clause 7.—Definitions of this award
in any of the callings set out in Clause 8.—Rates
of Pay of this award and who are employed in
the building construction industry; and
(2) ...
(3) ...
(4) to all employers employing those employees and/
or apprentices; and
(5) …
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“Construction work” is defined in clause 7(3)(a) of the award
to mean—
(a) all work “on-site” in connection with the erection,
repair, renovation, maintenance, ornamentation or
demolition of buildings or other structures of any
kind whatsoever …
One of the callings referred to in clause 8 of the award is
that of “plumber”. Plumber is specifically defined in clause
7(6)(l) to include—
“The fitting and fixing of guttering, downpipes, ridging,
rain heads, fascia capping and all other work associated
with housing, commercial and industrial undertakings in
galvanised iron, copper, aluminium, cast iron, P.V.C., fibreglass, stainless steel, asbestos, sheet metal, zinc,
galvanised corrugated iron, patent steel decking, aluminium decking, copper decking, corrugated asbestos,
galvanised iron sheeting, fibreglass, plastic sheeting and
moulds, fitting of patent roof outlets such as “Fulgo” in
ventilators, skylights and such.”
The President of the Full Bench in Western Australian Builders’ Labourers, Painters and Plasterers Union of Workers v
Anglican Homes Inc 76 WAIG 4456 at 4457 said—
“It was submitted to us that clause 7(3)(a) of the award
was clear and unambiguous and it is not necessary to
resort to extrinsic aids to interpret the clause. I agree.
However one has to read clause 3, particularly clause 3(1),
with clause 7(3)(a) in the context of the whole of the
award.
…
The whole context of the award, including the occupations referred to … makes it certain that the award relates
to building construction on building construction sites,
…”
The Building Trades (Construction) Award 1987 is one in
which the industry to which it applies is clearly specified.
The evidence overwhelmingly dictates and, indeed, is uncontroverted that Mr Peters was at all material times a plumber
within the definition of clause 7(6)(l). Further, the evidence
establishes that Mr Peters worked on construction sites whilst
employed by the Defendant who operated a business within
the building construction industry. Mr Peters has proved each
of the elements that he is required to prove to establish award
coverage.
Award Entitlements
It is not in issue that the Defendant has failed to pay Mr
Peters separate specifically identifiable award entitlements
during the course of his employment. Indeed it is not in issue
that the Defendant paid Mr Peters a flat rate of $25.00 per
hour. It is obvious that the Defendant considered the $25.00
per hour payment as an “all-inclusive rate” that covered all
entitlements for each relevant pay period. The Defendant has
pleaded set-off and estoppel in that regard and it will be necessary for me to consider the same. However before doing so
I intend to examine whether in his own case Mr Peters has
been able to establish the award entitlements claimed. I will
address each head of claim separately.
Overtime and Weekend Work
I am satisfied that Mr Peters was not paid overtime worked.
Accordingly the Defendant may, subject to the defence of
estoppel raised, be in breach of the award. In that regard a
breach of clauses 13, 15 and 16 of the award is demonstrated.
The breaches relate to the periods as set out in paragraphs 1,
2, 4, 5, 6, 8, 10, 12, 13, 14, 15, 17, 18, 19, 20, 21, 22, and 23
of the Re-Amended Particulars of Claim filed on 24 April
2001. I am satisfied that exhibit 4 sets out the proper calculation in respect of those claims. The Defendant, for its part,
conceded that the “arithmetic is fine” (see transcript page 271).
Consequently Mr Peters is, subject to the other issues yet to
be considered, owed the total sum of $5744.76 in respect to
this head of award entitlement.
Meal Breaks and Rest Breaks
I am satisfied that Mr Peters was not paid for meal breaks
and rest breaks. There is therefore, subject to the defence of
estoppel raised, an apparent breach of clauses 14 and 16 of
the award relating to the periods as set out in paragraphs 3, 7,
9, 11, 16, 24, 25 and 26 as read with paragraph 39 of the
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Re-Amended Particulars of Claim. I am further satisfied that
the amounts claimed are appropriately claimed and that, subject to the other issues yet to be considered, Mr Peters is owed
in regard to this head of claim the total sum of $388.21.
Public Holidays and Union Picnic Day
Mr Peters alleges in paragraphs 27 and 40 of the ReAmended Particulars of Claim that the Defendant has breached
clause 17 of the award by failing to pay Mr Peters ten public
holidays. The claim is more fully particularised in exhibit 5.
That exhibit particularises ten public holidays plus the claim
for Union Picnic Day. Mr Peters has not been able to establish
his claim for Union Picnic Day. It has not been established
that Mr Peters was working for the Defendant on the day that
the picnic day was taken. Indeed there is no evidence as to
when that actually occurred. As to the other days claimed, it is
obvious that Mr Peters was not working for the Defendant
when Good Friday, Easter Sunday, Easter Monday and Anzac
Day occurred in 1999. The evidence dictates that he was working for Joondalup City Roofing at that time. Accordingly it
follows that Mr Peters has only been able to establish his claim
in relation to Christmas Day 1998, Boxing Day 1998, New
Years Day 1999, Australia Day 1999, Labour Day 1999 and
Foundation Day 1999. Accordingly Mr Peters is, subject to
other issues yet to be considered, owed the sum of $1224.00
based on the calculation set out in exhibit 5.
Rostered Days Off
The evidence establishes that the Defendant failed to provide rostered days off to Mr Peters in breach of clause 13 of
the award. I accept that the particulars as set out in paragraph
41 of the Re-Amended Particulars of Claim accurately set out
the method of calculation of the claim. The Defendant takes
no issue with such calculation. The evidence permits a finding that the Defendant required Mr Peters to work on rostered
days off. I further accept counsel’s argument concerning the
method of calculation (see transcript pages 301 and 302). Mr
Peters is therefore entitled to $2950.00 in respect to this head
of claim, subject to my consideration of the issue of estoppel.
Superannuation
The evidence clearly demonstrates that, during the periods
that Mr Peters was employed by the Defendant, the Defendant, without authorisation, deducted from his gross pay a total
of $1485.00 with respect to superannuation that was remitted
to C+Bus superannuation fund. The payment of superannuation was not however Mr Peters’ responsibility. Indeed it was
the Defendant’s responsibility and obligation. Accordingly the
$1485.00 deducted by the Defendant for that purpose was
deducted without authorisation and consent. There has been a
clear breach of clause 50 of the award. That sum is subject to
issues yet to be considered accordingly owed to Mr Peters.
Further the evidence established that the Defendant has failed
to pay the appropriate amount of superannuation in any event.
I accept there is a shortfall of $668.34. In that regard there has
also been a breach of clause 50 of the award.
A further amount of $668.34 is payable by the Defendant to
Mr Peters for remittance to C+Bus in respect of the shortfall.
The total amount recoverable under this head is $2153.34.
Redundancy
The Defendant, in breach of clause 51 of the award, has
failed to pay Mr Peters a redundancy payment calculated pursuant to clause 51(3). I accept that the calculation as
particularised in paragraph 45 of the Re-Amended Particulars
of Claim is accurate. Accordingly the total amount payable
subject to the issues yet to be considered is $1137.50 comprised of 26 weeks at 1.75 hours paid per week totalling 45.5
hours.
Annual Leave
The Defendant has failed to pay Mr Peters annual leave upon
termination. I accept the calculation as particularised in paragraph 46 of the Re-Amended Particulars of Claim is correct. I
accept counsel’s submissions in that regard (see transcript
pages 306-308). In consequence of the Defendant’s breach of
clause 22 of the award the Defendant subject to the issues of
estoppel and set-off owes an amount of $2295.83 to Mr Peters under this head of claim.
Annual Leave Loading
The Defendant is in breach of clause 22(7)(b) of the award
by failing to pay Mr Peters annual leave loading at the rate of
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17.5%. An amount of $401.77 is owed in that regard subject
to the defence of estoppel and set-off pleaded.
Allowances
Insulation Allowance—
I accept that during the material period of Mr Peters’ employment with the Defendant that he was not paid an
insulation allowance as provided for in clause 9(1)(a) of
the award. I accept that the calculation contained in paragraph 48 of the Re-Amended Particulars of Claim is
accurate and the amount recoverable by Mr Peters under
this head of claim, subject to the Defendant’s arguments
as to set-off and estoppel, is the sum of $531.57.
Special Allowance—
The Defendant has, during the material period failed to
pay Mr Peters a special allowance at the rate of $7.70 per
week pursuant to clause 8(5) of the award. Accordingly,
subject to the other issues yet to be considered, an amount
of $246.40 is owed. I accept that the particularisation
contained in paragraph 50 of the Re-Amended Particulars of Claim is accurate.
Tool Allowance—
In breach of clause 8(6) of the award, the Defendant has
failed to pay Mr Peters a tool allowance at the rate of
$18.90 per week. I accept that the calculation as particularised in paragraph 51 of the Re-Amended Particulars
of Claim is accurate. Subject to the consideration of the
issues of estoppel and set-off, the amount owed in this
regard is $604.80.
Industry Allowance—
During the material period Mr Peters was not paid an
industry allowance payable pursuant to clause 8(3) of the
award. I accept that the calculations set out in paragraph
49 of the Re-Amended Particulars of Claim are accurate.
Subject to the other issues yet to be considered the total
amount owing for this breach is $544.00.
Plumbing Trade Allowance—
I accept that Mr Peters was not paid a plumbing trade allowance of $13.60 per week during the material period. The
calculation as set out in paragraph 52 of the Re-Amended
Particulars of Claim is accurate. Accordingly, subject to the
outstanding issues of set-off and estoppel, I find that an amount
of $435.20 is owed in this regard.
Meal Allowance—
In breach of clause 20 of the award the defendant has failed
to pay a meal allowance where Mr Peters worked overtime of
at least one and a half hours per day. There were forty-three
such occasions. The amount payable in respect to each is $7.80.
Accordingly the total amount recoverable in this regard is
$335.40. Mr Peters’ recovery of such sum is contingent upon
his ability to counter the arguments of estoppel and set-off
raised by the Defendant.
Summary
Subject to the other issues yet to be determined, the entitlements that Mr Peters can potentially recover as consequence
of the award breaches are as follows—
• Overtime
$5744.76
• Meal and Rest Breaks
$388.21
• Public Holidays
$1224.00
• Rostered Days Off
$2950.00
• Superannuation
$2153.34
• Redundan
$1137.50
• Annual Leave
$2295.83
• Annual leave loading
$401.77
• Insulation Allowance
$531.57
• Special Allowance
$246.40
• Tool Allowance
$604.80
• Industry Allowance
$544.00
• Plumbing Allowance
$435.20
$335.40
• Meal Allowance
Total
$18992.78
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Contracting Out and Set-Off
There can be no doubt that Mr Peters and the Defendant
through Mr Turner agreed that Mr Peters would be paid an
hourly rate of $25.00 per hour. That, of course, later increased
to $28.00 per hour. I am satisfied that the Defendant has
throughout his relationship with Mr Peters operated on the
basis that the hourly rate paid to Mr Peters constituted an “allin rate”. I accept that Mr Turner may have expressed the rate
to be an all-in rate when he initially spoke to Mr Peters. However it is also most probable, having regard to Mr Peters’
protests, that he did not fully comprehend the significance of
the same. The evidence dictates that from an early stage Mr
Peters repeatedly complained to his foreman, to office staff
and indeed to Mr Turner concerning his pay. Eventually when
he had had enough he turned to his union for assistance. That
is indicative of the fact that Mr Peters and the Defendant were
at cross-purposes with respect to the rate of pay and entitlements. The Defendant through Mr Turner proceeded
throughout on the basis that he did not have to worry about
the award. In fact, he had no real knowledge of the award and
its operation. He was “sort of aware of it”. It is obvious that
Mr Turner engaged Mr Peters on a basis that the Defendant
did not have to concern itself with any award.
The Defendant has suggested that Mr Peters was paid a much
higher rate than that provided for by the award in recognition
of the fact that the hourly rate was an all-in rate. I disagree. In
that regard I accept Mr Peters’ evidence that there was at the
material time a shortage of roof plumbers. Mr Peters is a good
roof plumber. Mr Turner made it clear that roof plumbers such
as Mr Peters, who come from Victoria, are usually very well
credentialed. Mr Turner was more than happy to employ Mr
Peters in the light of his background. It is obvious that he did
so in an attempt to keep good quality workmen on site so as to
maintain or enhance the Defendant’s good reputation as to
the quality of its work. Bearing that in mind, it is possible to
infer that the Defendant paid rates of pay that would attract
good quality tradesmen such as Mr Peters. The rate offered
had, in fact, little to do with the covering of award entitlements and more to do with gaining the services of a skilled
workman.
The Defendant submits that, by virtue of its agreement with
Mr Peters, it is not now bound by the terms of the award. Mr
Peters’ position is that the Defendant remains bound by the
award.
Section 114 of the Industrial Relations Act 1979 provides—
114. Prohibition of contracting out
(1) Subject to this Act, a person shall not be freed or
discharged from any liability or penalty or from the
obligation of any award, industrial agreement or order of the Commission by reason of any contract
made or entered into by him or on his behalf, and
every contract, in so far as it purports to annul or
vary such award, industrial agreement or order of
the Commission, shall, to that extent, be null and
void without prejudice to the other provisions of the
contract which shall be deemed to be severable from
any provisions hereby annulled.
(2) Each employee shall be entitled to be paid by his
employer in accordance with any award, industrial
agreement or order of the Commission binding on
his employer and applicable to him and to the work
performed, notwithstanding any contract or pretended contract to the contrary, and the employee
may recover as wages the amount to which he is
hereby declared entitled in any court of competent
jurisdiction, but every action for the recovery of any
such amount shall be commenced within 6 years
from the time when the cause of action arose, and
the employee is not entitled to recovery of wages
under this subsection and otherwise, in respect of
the same period.
(3) …
Mr Peters says that by virtue of the aforementioned provision it was not possible for the Defendant to have entered into
a contract at an all-up rate of $25.00 per hour so as to cover
the various entitlements under the award. He argues that the
$25.00 per hour rate necessarily constituted an over award
payment as defined in clause 7(14) of the award.
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Clause 7(14) of the award provides—
(14) “Overaward Payment” is defined as the amount in
rates of pay which an employee would receive in
excess of the minimum award wage (ie base rate,
arbitrated safety net and supplementary payment)
as prescribed in this award for the classification in
which such employee is engaged. Provided that this
definition shall exclude overtime, shift allowances,
penalty rates, expense related allowances, industry
allowances, disability allowances, location allowances, special rates or allowances, responsibility
allowances and any other ancillary payments of a
like nature by this award.
In my view the arrangement entered into by the parties was
not of the type falling within the provisions of section 114(1)
of the Act. The agreement reached did not purport to annul or
vary the award, but rather attempted to aggregate payments to
be made to Mr Peters in what the Defendant considered to be
his capacity as a subcontractor. The aggregation of payments
had nothing to do with the award. However the provisions of
section 114(2) may catch the Defendant.
Notwithstanding that however there is an inherent difficulty
in aggregating payments. That is so even when aggregation is
achieved in contemplation of award obligations. In the decision of the Full Bench in Transport Workers’ Union of
Australia Industrial Union of Workers v Arrow Holdings Pty
Ltd 69 WAIG 1050, Fielding C (as he then was) said at 10551056—
“Further, there is one other unsatisfactory aspect of the
proceedings as they relate to that complaint. The Respondent approached the matter before the learned Magistrate
on the basis that it had fixed an aggregate wage that included a component to compensate for authorised
overtime. Thus to the extent that any authorised overtime
was worked the Respondent argues that it had complied
with the obligation to pay overtime penalty rates under
the Award. However, the authorities suggest that may not
be an option to a Respondent. A somewhat similar, but
not identical, problem was considered by the New South
Wales Industrial Commission in Churchill Engineering
Contractors Pty Ltd v Dortmans (1987) 22 IR 278. In
that case Watson J. at p. 284 observed:—
This case very clearly illustrates the risk involved
when an employer adopts flat overaward payment,
without making a specific allocation. It should not
be assumed that in later recovery proceedings a set
off may be claimed against other award or statutory
entitlements. A majority view expressed on this issue in Ray v. Radano (1967) AR (NSW) 471 was
later disapproved in Pacific Publications Pty Ltd v.
Camplon (1983) 4 IR 415 by the Commission in
Court Session which declined to allow an appeal
from an order by the Chief Industrial Magistrate
whereby a gratuity, paid on retrenchment, was treated
as not capable of set off against an award entitlement for extended notice.
Those observations in my opinion apply with equal force
to this case. If Mr Abbott did work overtime it was not
open to the Respondent to offset any obligation imposed
on it under the award in respect of overtime penalties
against any overaward payment paid as the ordinary and
regular wage. The regular payment had the singular character of a normal wage. None of it could be identified as
payment for overtime in accordance with the Award until
the overtime had been worked.”
The Defendant submitted that set-off applies as pleaded and
as set out in exhibit 12. In that regard it relies upon the decisions of Ray v Rodano (1967) AR (NSW) 471, and Poletti v
Ecob (1989) 91 ALR 381. In Poletti v Ecob, Keely, Gray and
Ryan JJ held—
“Where there is a private contract between parties for
purposes outside an award, an employee (sic) cannot afterwards say that payments made pursuant to that contract
were in satisfaction of award entitlements outside the
agreed purpose of the payments.”
Those authorities make it clear that set-off must be restricted
to payments that are referable expressly or by implication to
the award obligation. However that is not the case here. The
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agreement as to the payment by the Defendant of an “all-up”
or “all-in rate” had nothing to do with its obligation under the
award. It was a term of a private contract that did not in any
way contemplate the application of an award. Indeed Mr Turner’s evidence dictates that he had little or no knowledge of the
award. He did not even contemplate that the Defendant might
be bound by it. He dealt with Mr Peters on the basis that he
was a subcontractor. In those circumstances the application of
the expression “all-in” or “all-up” could have nothing to do
with the Defendant’s satisfaction of any of the particular components of the award. I take the view that the authority in
Poletti v Ecob (supra) does not support the Defendant’s argument. Further the decision of the Western Australian Industrial
Appeal Court in Silberschneider v M.R.S.A Earthmoving Pty
Ltd 68 WAIG, 104 similarly does not support the Defendant’s
argument. In that matter Olney J. said at 1005—
“The employer’s obligation under the award is normally
to pay one sum of money for each pay period and that
sum will be calculated according to the hours worked,
the nature of the work and the other circumstances which
give rise to an entitlement to be paid loadings, allowances and the like. If the actual amount paid is not less
than the minimum amount payable upon a proper application of the award provisions to the work done, then
there can be no contravention of or failure to comply with
the award and thus no occasion for the exercise of jurisdiction under either of subsections (1) or (4) of section
83.”
It is clear from what his Honour said that if the actual amount
paid is not less than the minimum amount payable then there
can be no contravention of or failure to comply with the award.
In that regard the evidence in this matter does not indicate
that the actual amounts paid on a fortnightly basis was not
less than the minimum amount payable upon a proper application of the award. Accordingly the decision can have no
application in this matter. The decision does not in my view
support the Defendant’s contention that aggregation operates
to facilitate a set-off. What his Honour said in that passage
does not address set-off but rather the situation where no actual underpayment has been made. It is obvious that if no
actual underpayment has been made then there can be no basis for the exercise jurisdiction under section 83(1) or (4) of
the Industrial Relations Act 1979.
The $25.00 per hour payment that later increased to $28.00
must in all the circumstances be seen as a private contract
between the parties for purposes outside an award. The employer cannot now say that the payments made pursuant to
that contract were in satisfaction of award entitlements outside the agreed purpose of the payments. I accordingly find
that set-off does not apply.
Estoppel
The Defendant says that Mr Peters is now estopped from
relying on the award because—
1. The Defendant, acting upon the negotiation leading
to the contract, agreed in good faith to pay the rate
of $25.00 per hour and subsequently the rate of
$28.00 per hour and assumed that Mr Peters would
not rely upon any rights that he would otherwise
have in relation to the calculation of benefits (the
“assumption”).
2. Acting on the assumption the Defendant made payments in excess of that to which Mr Peters would
otherwise have been entitled.
3. Mr Peters agreed in negotiations leading to the contract to the $25.00 per hour rate and subsequently
the $28.00 per hour rate and thereafter invoiced the
Defendant for the hours worked without complaint.
4. Mr Peters received payment in excess of that to which
the Defendant would otherwise have been required
to make or Mr Peters entitled to receive.
5. In the circumstances, it would be unjust that the Defendant now comply with the award in view of the
payments made in excess of the award rates.
The Defendant has referred me to the principles enunciated
by the Full Bench in Florida Exclusive Pools (supra) to support his argument that estoppel applies in this matter. In that
case it was submitted that Mr Bon was estopped from denying that he was a subcontractor and that the contract under
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which he worked was a contract for service and not of service. The Full Bench said at pages 7-8—
“Three elements must be demonstrated in order to establish an estoppel (see “The Laws of Australia”, Volume
35.6, paragraphs [2]—[5] and see paragraph [79]—
Estoppel by Convention)—
“First, the party claiming the estoppel must have
adopted an assumption as the basis of an act or omission: see [41-52].
Secondly, the claimant, upon the basis of assumption, must have so acted or abstained from acting
that a detriment will be suffered if the person against
whom the estoppel is asserted is afterwards allowed
to set up rights inconsistent with it: see [53-60].
Thirdly, the party against whom the estoppel is alleged must have played such a part in the adoption
of, or persistence in, the assumption that freedom to
act otherwise than in a manner consistent with it
would be unfair or unjust: see [61-96].”
In this case, there is no underlying assumption that this
was a contract of service.
There is no evidence that the respondent, if an estoppel
were claimed, had adopted an assumption that Mr Bon
was not an employee. Second, one could not say that Mr
Bon had played such a part in the adoption of, or persistence in, any assumption that freedom to act otherwise
than in a manner consistent with the assumption would
be unfair or unjust. On the control test, and having regard to the other indicia to which I have referred, it is
quite plain that, at all times, judged by any standards,
based on the conduct of the parties, particularly the exercise of control, and the existence of the right to exercise
control in the respondent, this was a contract of service.”
It is submitted that there has been an underlying assumption made by the Defendant that Mr Peters was a subcontractor
who was to be paid at a flat hourly rate. In my view the Defendant was not entitled to make such an assumption
notwithstanding what the agreed situation was in relation to
payment. As previously expressed, it was at all material times
demonstrably apparent that Mr Peters was an employee of the
Defendant. That is so no matter how the Defendant chose to
label him. Even if it could be said that there was an assumption made on the part of the Defendant it could not be found
that Mr Peters “persisted in the assumption that freedom to
act otherwise than in a manner consistent with it would be
unfair or unjust”. Mr Peters complained about his pay and
work conditions from a very early stage of his employment.
He in fact complained to his foreman, to Mr Turner and to
administrative staff employed by the Defendant. Notwithstanding his repeated complaints, he was ignored. Mr Turner told
the Court that Mr Peters did in fact complain to officers of his
company (see transcript page 75). He did nothing about the
complaints because the complaints were not in writing. There
can be no doubt that Mr Peters complained about various issues. I accept his evidence in that regard. It is obvious that Mr
Turner and his office staff were aware of such complaints. I
accept that Mr Peters had a real problem with deductions made
out of his pay and that he brought that to the Defendant’s
attention. He did not want deductions made. He expected that
the Defendant as employer would pay for superannuation and
redundancy. In that regard he acted as an employee would.
The Defendant cannot, in the circumstances, contend that Mr
Peters persisted in the assumption made by the Defendant.
Estoppel cannot apply in the light of the facts of this case.
Conclusion
Mr Peters has proved that at all material times he was an
employee of the Defendant. He has also proved that his employment was governed by the Building Trades (Construction)
Award 1978 and that award binds the Defendant. I am satisfied that the Defendant breached the award by failing to pay
Mr Peters various entitlements. I am further satisfied that in
consequence of the breaches Mr Peters was underpaid a total
amount of $18992.78. I find that the defence of estoppel does
not apply and further that any amounts paid to Mr Peters in
excess of the award rate cannot be set-off.
G. CICCHINI,
Industrial Magistrate.
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HIS WORSHIP: This matter was adjourned from l0 October 2001 so the parties could prepare arguments to be presented
to me today on the issue of penalties. However, the Defendant
today seeks that the matter be adjourned so that certain submissions can be made in respect to my findings relating to
allowances. In short, the Defendant contends that I have fallen
into error in making findings relating to breaches of the award
constituted by the failure to pay various allowances.
The issue of breaches of the award constituted by the alleged failure to pay allowances was clearly in issue on the
pleadings. It was a matter that was specifically addressed by
the Complainant in submissions. Regrettably it was not addressed by the Defendant in any way. There is no specific
contest raised in relation thereto. Having failed to argue the
matter previously, the Defendant now seeks to have a second
opportunity to do so. In my view, the Defendant’s request is
unreasonable in all the circumstances. It is a matter that could
have been and should have been addressed previously but was
not. In any event, I reject any contention that I have fallen into
error on that issue. To allow the matter to proceed, as suggested, would be inappropriate in all the circumstances and,
accordingly, I reject the defendant’s request for an adjournment of this matter.
Turning to the issue of penalty, I accept that this Court should
have regard to the nature of considerations required to be considered under the Sentencing Act 1995. Although the
Sentencing Act 1995 is not applicable in respect of the imposition of penalties under section 83 of the Industrial Relations
Act 1979, it is nevertheless useful to treat it as a guide with
respect to the imposition of penalties under section 83. Regrettably, the legislation that I am dealing with here, unlike
the Sentencing Act 1995, does not permit imposition of a global penalty. That matter ought to be addressed. Of course that
is a matter for Parliament.
It follows that I am called upon to consider each breach and
apply a penalty or a caution in each instance. Having said
that, I am cognizant of the totality principle in sentencing and
I am mindful of the fact that it is equally applicable here as it
is to a sentence in criminal proceedings. Accordingly, the Court
must look at the overall consequences of the defendant’s actions and the circumstances in which the breaches were
committed.
A consideration of the particular nature of the breach in
each instance is also important. In my view there are 204 identifiable breaches. The Complainant, in the schedule prepared
by him through his solicitors, puts the breaches at being 204
or alternatively 84. The authorities make it clear that each
breach must relate to a particular pay period and in that regard
the higher number is the appropriate way in which to approach
the number of breaches in this matter.
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There are some breaches that must be considered as fundamental breaches, just by their very nature. In my view, those
breaches are those which relate to the matters other than allowances. I say that they are fundamental because they involve
significant amounts of money and because of the circumstances
in which they were committed.
By contrast, the breaches which relate to the failure to pay
allowances, by their very nature and commission are to be
regarded as minor and technical. Indeed I do regard them as
minor and technical. They are to be distinguished from the
others, in my view, having regard, as I say, to the nature of the
breaches, the circumstances in which they were committed
and the money involved in each instance. They attract a different penalty regime.
As to the non-allowance breaches, it is important that a penalty be imposed to reflect the seriousness of the breaches and
to ensure that the penalty has both a personal and general
deterrent aspect to it.
In considering the appropriate penalty the Court must have
regard to the totality of the amount of under-payment, the fact
that the respondent, in the main, operated in ignorance of the
provisions of the award rather than a wilful disobedience of
the award. I take into account also, and importantly, that there
has not been demonstrated any prior breach of the award.
I take those factors into account. I also take into account the
totality principal, which overrides my considerations in sentencing. It is clear that the effect of the penalty should be one
so as not to be crushing upon the Defendant. Nevertheless the
penalty should reflect the seriousness of the Defendant’s conduct and the consequences of its conduct. Accordingly, I have
concluded that the appropriate way to deal with the matters is
as follows. I consider that an appropriate penalty for each of
those breaches, which I refer to as fundamental breaches, is
the sum of $50.00. Those fundamental breaches are listed as
follows—
• Failure to pay overtime—
18 breaches at $50.00 per breach
$900.00
• Failure to pay rest and meal breaks—
8 breaches at $50.00 per breach
$400.00
• Failure to pay public holidays—
6 breaches at $50.00
$300.00
• Failure to pay Rostered Days Off—
8 breaches at $50.00
$400.00
• Failure to pay superannuation (clause 50)—
20 breaches at $50.00
$1000.00
• Failure to pay Industry Fund—
20 breaches at $50.00
$1000.00
• Failure to pay superannuation (clause 38)—
1 breach at $50.00
$50.00
• Failure to pay redundancy—
1 breach at $50.00
$50.00
• Failure to pay annual leave—
l breach at $50.00
$50.00
• Failure to pay annual leave loading—
l breach at $50.00
$50.00
The total penalty in respect of those fundamental breaches
is $4,200 00.
As to the remaining 120 breaches arising from the failure to
pay allowances, I intend to impose a caution. In my view, a
caution is appropriate in each instance in the light of the totality of the sentence having regard to the nature of the breaches
which are technical in nature and having regard for the relatively low amounts of money being involved. Therefore a
caution will be imposed with respect to the 120 breaches relating to the failure to pay allowances.
Turning to the question of whom the penalty is to be paid
to, I take the view that the penalty ought be paid to the Complainant. The process in section 83 enables self-policing. In
that regard, the provision is not too dissimilar to the provisions found in the Mining Act 1978 which encourages and
enable parties to take action in a self-policing process and
reward those who assist in achieving the integrity of the system. In my view the provision in section 83 is in the same
mould. The same considerations apply. Given that the Complainant has had to prosecute the matter himself and in the
light of the policy thrown up by the Act, I take the view that
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the payment of the penalty should be made to him. I will order that the penalty be paid to the Complainant.
There will be orders accordingly
G. CICCHINI,
Industrial Magistrate.
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Reasons for Decision.
On 26th September 2001 the Registrar of the Office of
Industrial Training advised the Commission that a notice
of appeal had been filed by The Apprentice and
Traineeship Company—Midwest (the Appellant) against
the Decision of the Chairman of a hearing held,
constituted by the Director of Apprenticeship Training (
the Director) on 30th August 2001. The appeal had been
received within the time prescribed by R.23(1) of the
Apprenticeship Training (General Apprenticeship)
Regulations 1981. In accordance with those regulations
a copy of the Notice of Appeal had been forwarded to the
parties, the apprentice and the guardian and proof of
notification was advised to the Commission.
This Commission duly listed the matter for hearing for
on 7th November 2001 in Geraldton.
On 17th October 2001 Ms Alison Camp, the solicitor for
the Appellant, drew the attention of the Commission to a
concern that there may not be jurisdiction to determine
the matter and sought a preliminary indication on that
contention from the Commission.
The Commission did not rule on the question of
jurisdiction at that time but advised Ms Camp that while
there did not appear to be any difficulty with the
jurisdiction it might be that the Chairman of the
Apprenticeship Tribunal might have not been specifically
accurate in references to the appropriate provisions of
the Industrial Training Act (ITA).
The Commission then received advice from the State
Secretary of the CEPU Engineering and Electrical
Division WA, Mr Game, that he too had doubts about
jurisdiction. In a letter to the Commission he submitted
that the only relevant section of the ITA that can be
referred for appeal is s.37. The current application
attempts to appeal a decision made under s.37C of the
ITA. It was Mr Game’s submission that these were
separate and distinct functions under the ITA and because
they are the Commission had no jurisdiction to deal with
the matter.
On 5th November 2001 the Commission received a
response from Ms Camp to the advice from the
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Commission concerning the matter. It was her submission
that the Appellant had made application to the Director
of Industrial Training under s.37A of the ITA to suspend
the apprentice’s apprenticeship due to a downturn in
business. The employer was by that downturn unable to
provide sufficient employment and training. That
application to suspend the apprenticeship was refused by
the Director as Chairperson at the hearing on 30th August
2001. The Director had then advised the appellant that
there was a right of appeal to the Industrial Relations
Commission under s.37C of the ITA. According to the
submission, the Director was therefore of a view that there
was a right of appeal and it was on that basis that the
Appellant had lodged its appeal. It was argued that the
discretion of the Director is identical whether he is
considering an application under either s.37 or s.37A of
the ITA, he can suspend the apprenticeship agreement
for such period that he thinks fit or cancel it. It would be
anomalous if a decision under s.37 could be appealed
but not one under s.37A.
7
In the alternative it was submitted that if the
Commission was of view that s.37C does not allow for
an appeal against a decision of the Director then there is
power under s.23(1) of the Industrial Relations Act, 1979
which gives the Commission cognisance and authority
to enquire into and deal with any industrial matter. Section 23(3)(d) of the Industrial Relations Act does not
prohibit the Commission from hearing an appeal if it is
of the view that the ITA does not provide a right of appeal. The prohibition in regulating suspension from duty
only applies if there is a provision in the ITA for such
matter and there is a provision for an appeal.
The hearing listed for 7th November 2001 was vacated
for the Commission to determine the question of
jurisdiction on the papers submitted by the parties.
The relevant sections of the ITA are as follows—
“37. Differences over agreements to be decided by
Director
(1) Subject to subsection (2), no apprentice or industrial trainee shall be discharged from
employment by an employer for alleged misconduct unless the parties to the relevant
apprenticeship agreement or industrial training
agreement consent to the dismissal or the agreement is cancelled by order of the Director on the
application of the employer.
(2) An employer may suspend an apprentice or industrial trainee for alleged misconduct but shall,
within 7 days of the date of suspension, apply to
the Director for suspension or cancellation of the
relevant apprenticeship agreement or industrial
training agreement.
(3) Upon an application by an employer under subsection (1) or subsection (2) the Director may,
after following the procedure prescribed,—
(a) suspend the operation of the agreement for
such period and on such conditions as he
thinks fit;
(b) cancel the agreement; or
(c) order the employer to reinstate the apprentice or industrial trainee and make such
order as to the payment of wages to the
apprentice or industrial trainee during any
period of suspension as he thinks fit.
[Section 37 amended by No. 86 of 1980 s.16]
37A. Power of Director in special circumstances
Without affecting the generality of any provision
of this Act relating to the cancellation of an apprenticeship agreement or an industrial training
agreement, in any case where—
(a) an employer is unable by reason of cessation of business or financial difficulties to
provide sufficient employment and training for an apprentice or industrial trainee
and a transfer of the employment of the
apprentice or industrial trainee to another

81 W.A.I.G.

employer in accordance with the provisions
of this Act is for any reason impossible or
impracticable; or
(b) the Director is satisfied that there are other
special circumstances rendering such action desirable,
the Director may, if satisfied after due enquiry
that the circumstances require such action, order that the apprenticeship agreement or
industrial training agreement—
(c) be suspended for5 such period as the Director thinks fit;
or
(d) be cancelled.
[Section 37A inserted by No. 86 of 1980 s.17]
37B. Hearings conducted by the Director
(1) Where under this Act or the regulations the Director conducts a hearing he may conduct it in
accordance with the regulations.
(2) Subject to this section, a person or body entitled
to be heard at a hearing referred to in subsection
(1) may appear in person or by legal practitioner
or agent.
(3) A person or body appearing by a legal practitioner or agent is bound by the acts of that legal
practitioner or agent.
(4) Where a question of law is raised or argued or is
likely in the opinion of the Director to be raised
or argued at a hearing, the Director may allow
legal practitioners to appear and be heard but
the director shall not otherwise allow legal practitioners to appear and be heard unless all the
parties entitled to be heard at the hearing expressly consent thereto.
[Section 37B inserted by No. 86 of 1980 s.17]
37C. Appeal to Commission
A person aggrieved by a decision of the Director
in the exercise of the jurisdiction conferred upon
him by sections 29A, 34(2) and (3), and 37 may
appeal to the Commission.
[Section 37CB inserted by No. 86 of 1980 s.17]”
10 When an issue of jurisdiction is raised the Commission
is obliged to determine the question before exercising
the power to resolve the dispute before it (see Springdale
Comfort Pty Ltd t/a Dalfield Homes v BTA [1987] 67
WAIG 325. The mere making of orders as if the
Commission had jurisdiction cannot be read as to be a
finding of jurisdiction, if that occurs it follows that the
making of any orders will be ultra vires.
11 The question of jurisdiction to be determined here will
depend upon the proper meaning of the relevant sections
of the ITA. The principles to be applied in interpreting
are described in Northwest Beef Industries Ltd v The
Western Australian Branch Australasian Meat Industry
Employees Union (1984) 64 WAIG 2124, Robe River Iron
Associates and amalgamated Metal Workers and
Shipwright Unions of Western Australia (1987) 67 WAIG
1097. The construction of a provision within a statute is
to be considered in the context of the terms of the statute
read as a whole and is to be consistent with a purpose or
object of the statute.
12 Section 37(1) of the ITA describes what is to happen when
there are differences over agreements to be decided by
the Director. Essentially no apprentice or trainee can be
discharged from employment by an employer for alleged
misconduct unless the parties to the agreement consent
to dismissal or the agreement is cancelled by order of the
Director. Under s.37(2) an employer can suspend an
apprentice or industrial trainee for alleged misconduct
but must tell the Director of the suspension or cancellation
within seven days. Section 37C then sets out a schedule
of actions that the Director may take after following the
procedure therein prescribed, these include, suspension,
cancellation or orders of reinstatement. Section 37A,
describes the power of the Director in special
circumstances, those special circumstances relate to the
cancellation of an agreement when an employer is unable
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by reason of cessation of business or financial difficulties
to provide sufficient employment or training for an
apprentice. The Director, if satisfied after due inquiry,
may suspend the agreement for a period he see fit or cancel
it. Section 37B describes the procedures to be used when
the Director conducts a hearing.
Importantly for these Reasons for Decision s.37C creates
a right of appeal to this Commission. The Industrial
Relations Act 1979 in s.4 interpretation defines the
Commission as being the Western Australian Industrial
Relation Commission established under Industrial
Arbitration Act 1912 and therefore its successors. Section
37 C provides that when a person is aggrieved by a
decision of the Director in the exercise of jurisdiction
conferred on him by Section 29A, 34(2) & (3) and 37
that person may appeal to the Commission. Section 29A
deals with the power of the Director to deal with matters
relating to probationers. Section 34(2) and (3) deal with
matters relating to transfers and s.37 deals with alleged
misconduct as mention before.
All of the sections from which appeal may be made deal
with what can be described as matters of an industrial
relations nature affecting a contract of employment, this
is clearly the case. These issues are clearly different from
the power of the Director to act in special circumstances
under s. 37A that deals with questions which arise due
downturn of work.
Clearly the Legislators have not given this Commission
the power at large to hear appeals from every decision by
the Director, who has many duties under the IRA other
than ones which are the subject of the sections mention
in s.37C of the Act, for instance under s.29 the Director
has powers to determine the fitness of an apprentice to be
employed. Under s.30 he has powers relating to satisfying
himself of the interest employers and employees in the
execution of agreements. The Director is empowered by
s.32A to execute apprenticeship agreements in certain
circumstances and he can impose penalties under s.34(4)
for failure of an apprentice or trainee to enrol or attend
courses and can order the amount of penalty imposed be
deducted from wages of the apprentice or trainee.
There are other powers of the Director but the preceding
summary is sufficient for the purpose of illustration that
this Commission has no power at large to determine
appeals from everything that the Director does in the
discharge of his statutory obligations.
This Commission is not a superior Court of record and
has no inherent jurisdiction which is limited to that
explicitly provided by the Act see Robe River Iron
Associates versus Federated Engine Drivers Fireman’s
Union of Workers of Western Australia (1987) 67 WAIG
5315. In short this Commission cannot assume for itself
jurisdiction which has not been granted to it by statute,
in these circumstances it clearly has no power to interfere
with the discretion of the Director making a decision under
s.37A of the ITA. The Commission has no jurisdiction to
determine the appeal as filed and the appeal will be
dismissed for want of jurisdiction.

Result
Representation

_______________________________________________________________________________

Application dismissed for want of
jurisdiction
Ex parte

_______________________________________________________________________________

Order.
HAVING heard ex parte Ms A Camp (of counsel) on behalf
of the Appellant and Mr W Game on behalf of the Respondent, the Commission, pursuant to the powers conferred on it
unde the Industrial Relations Act, 1979, hereby orders—
THAT the application be dismissed for want of jurisdiction.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.
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Reasons for Decision.
This is an application pursuant to section 29(1)(b)(i) and
(ii) of the Industrial Relations Act, 1979 (the Act). The
applicant, Janet Elizabeth Augustyn, says that she was
employed by the respondent for the period 24 January
1994 to 9 April 2001. Her duties were office tasks
associated with running a small business, namely
answering telephones, typing, invoicing, banking,
computer operations and wages. She was previously a
director of the company and says she resigned from that
position in about June 1999. She says that her employment
was subject to the Clerks (Commercial, Social and
Professional) Award no. 14 of 1972.
The applicant was in a de facto relationship with Mr Craig
Ranger, the proprietor of the business. The applicant in
her application lodged in the Commission on 17 April
2001 says, “on Monday, the 9th of April, 2001, I was in
my bedroom or our family home when Mr Craig Ranger
entered my bedroom and enquired if I had been to
Centrelink yet, to which I replied, “No”. Mr Craig Ranger
then advised me that my wages (housekeeping) was
stopped and that I would not receive it anymore. From
this statement I believe that my employment was
terminated without notice.” The applicant says this
termination was in breach of fair contractual arrangements
with the company.
The applicant, at a directions hearing on 6 September
2001, amended her application to include the following
claims—
1. compensation for unfair dismissal of 26 weeks
pay ($459.20 per week) being $11,939.20 gross.
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2. compensation for humiliation, hurt feelings and
distress of $5,000.
3. four weeks pay in lieu of notice being $1,836.80
gross.
4. annual leave—3 weeks pay including leave loading $539.56 being $1,618.68 gross
5. total: $20,394.68
4 The respondent in their notice of answer and counter
proposal denied that the relationship between the
respondent and the applicant was one of employer and
employee. It was a domestic relationship. The respondent
says that the work carried out by the applicant was not
capable of being characterised as employment pursuant
to a contract of employment. The work performed was of
a voluntary nature to assist the business and any monies
paid were paid for housekeeping and arranged for tax
minimisation purposes. In these circumstances, the
respondent says that there was no dismissal or denial of
contractual benefits. In the alternative the respondent says
the applicant did not work 38 hours per week or work
any fixed hours and was not unfairly dismissed. In
addition claims for contractual entitlements pursuant to
the award fall outside of the jurisdiction of the
Commission.
5 The matter came on before the Deputy Registrar for
investigation on 4 July 2001. The parties could not reach
agreement or resolution of the matter. The respondent
later advised the Commission that there was to be no
negotiation towards settlement of the application. The
matter was listed for hearing on 27 September 2001.
6 Witnesses for the applicant were Ms Gail Patricia
Hanrahan, Mr Ravendran, accountant and the applicant
herself. Witness for the respondent was Mr Craig Ranger.
7 The applicant says she entered into a defacto relationship
with Mr Ranger in about December 1989. She started
work for Mr Ranger in about December 1993 for Rapid
Concrete and Drilling Services. At that time her duties
were to answer the phone, prepare invoices for clients,
make up wages of employees, make bookings for the
business and list any machinery required for the job, type
letters to clients, send and collect mail, make data entries
into the business account and other duties as the
respondent required.
8 The applicant says she was unfairly dismissed on 9 April
2001 in that there was no valid reason for termination,
she was not given an opportunity to respond to any reason
the respondent may have had for termination and the
respondent, by stopping payment of wages and installing
a lock on the office door, prohibited entry by the applicant
to her work. The applicant at hearing claimed 26 weeks
compensation, $5000 for injury, and four weeks notice
based on requirements under s170CM of the Workplace
Relations Act, 1996.
9 Ms Augustyn gave evidence that in December 1993 Mr
Ranger and she decided to buy a house in High Wycombe
and move the business from a workshop in Carlisle to
that house. The office and machinery were to be at the
one site. The site included their domestic living
arrangements. Her duties were to:
“answer the phone; be beside the phone at all times;
the wages, I think there was about four employees
at the time; invoicing creditors, debtors; getting the
mail; going to the bank; getting the wages in cash;
as I said, answering phones, sorting mail, invoicing,
answering the phone—- at that stage I was also on
the phones. People would ring up to book in a job. I
would book it in and confirm with Mr Ranger to see
the time was right and the machinery was available.”
10 The applicant says she was an employee, and was told
what to do by Mr Ranger. She said she sent an
employment declaration to the Australian Taxation Office
for herself under Mr Ranger’s instructions. She says she
entered data into the business accounts of Ranger
Contracting but never had control over his accounts. She
was told what to enter and what to do. She says Mr
Ravendran, their accountant, trained her in the MS Money
program, to allow her to do the bookkeeping.
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11 Ms Augustyn’s evidence is that she has three children
and needed money. The money she received from Mr
Ranger via renting a property in Wundowie was not
adequate and so she took a job as a night time shelf filler
at Woolworths. She knew that it would not interfere with
her daytime work so she took the night time work. She
worked there approximately six months until Mr Ranger
indicated that the business was earning enough money to
pay her a wage. She resigned her position at Woolworths
and he provided her with a wage. In mid-1997 Mr Ranger
instructed her to start writing out time cards for herself.
This did not occur straightaway but she wrote out time
cards for herself in June 1998 until November 2000. Her
net wage was $200; by July 2000 her wage had increased
to $255 net per week. When she ceased writing out time
cards it was because Mr Ranger told her that cheque butts
were his best receipt. Ms Augustyn prepared her own
wages, wrote out the gross amounts and would go weekly
to the bank to get the money. These records she says are
on the company computer.
12 In 1999 she was given a form by Mr Ranger to sign to
resign as director. She continued doing the office work
as she had done. Ms Augustyn says she worked 55-60
hrs a week in the business (transcript p.63). She says:
“my duties started at 7 o’clock in the morning and
they could be finish at—- well, I know at one stage
we had a phone call at half past nine at night. It was
always if the phone rang it was me the one that had
to answer it. On a Saturday and Sunday if the phone
rang it was I that—- the one that had to—- had to
and did answer at all times. In the middle of a meal,
I was the one that got up and answered the phone,
took down details. If Mr Ranger wanted to speak to
them well, then I let him—- then he did. If he didn’t
he would ring them back after he’d finished his meal.”
She says she could not do canteen duty for her children
at school because:
“I lived with someone who told me that I had to be
there for the phone 24 hours a day. Because our business was advertised 24 hours a day it had to be—-.”
She had authority from her employer, (Mr Ranger) to do
personal things during office hours; 90% of this time was
devoted to food shopping. In June 2000 the company
engaged a new accountant. The company adopted a new
computer system and Ms Augustyn had to learn that system. Mr Ranger instructed her to learn the computer.
13 On 28 March 2001 Ms Augustyn was in the office, went
to make a call and discovered the telephones were dead.
She contacted Telstra who advised her that Mr Ranger
had asked that the phones be permanently diverted to his
mobile. On 9 April 2001 Mr Ranger asked her in the
evening whether she had been to Centrelink yet. She did
not know why he asked, she thought maybe he wanted to
get a subsidy to make up her wages. He told her that her
wages had stopped. He demanded the keys for the car,
her mobile phone, keys to the letter box and the credit
card for petrol. He told her not to go near the computer
and to stay away from everything to do with the business.
Ms Augustyn still resides in the home address. She says
she was paid wages to 4 April 2001. She was not provided
with any separation certificate or any other documents.
On 24 April 2001 she returned home after football training
with her sons and found there was a lock on the office
door. She says Mr Ranger also locked the sheds at the
back. She does not now have any access to the office or
the sheds. She says she had no knowledge prior to 9 April
2001 that her employment was in jeopardy.
14 Ms Augustyn on her evidence has applied unsuccessfully
for jobs since 9 April 2001. She has enrolled in a TAFE
course and is studying full time. She enrolled in TAFE as
she was not getting anywhere with her job hunting. She
has written approximately 25 applications and verbally
applied for more jobs. She enrolled in TAFE on 28 May
2001.
15 Under cross-examination Ms Augustyn denied that the
monies from the business were for house keeping
purposes. She did all the shopping out of her wages. The
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only money she got directly from Mr Ranger was the
rental money on a property at Wundowie. She says—
“I supported Mr Ranger 100 per cent all my life, but
there was never a verbal thing. I was always going
to work for the business and do the books and save
employing another secretary, plus you couldn’t have
had a secretary where the office is situated in the
family home. You—- yeah, you couldn’t have employed someone else.”
In answer to question as to whether there was an arrangement due to these domestic circumstances whereby she
was paid out of the business for housekeeping weekly
and hence help Mr Ranger in the business, she says:
“why I remember it correctly, because I was told
that in during working hours I am an employee of
that business and I will take orders from him and I
would do as I was told with him in the hours that I
was in that office doing what I was supposed to do.”
(transcript p.73).
Later under cross-examination in response to Mr Pilgrim
she says:
“Now, isn’t it true that you got paid these amounts
of money—- these weekly amounts of money irrespective of whether you were there or not?—I was
there. I was there for that phone. I was told to be by
that phone. I was there for that phone”.
Her evidence is that if she was not in the office the phone
would be diverted to her mobile phone or to Mr Ranger’s
mobile phone. The business had previously had employees. In the preceding 12 months the only operator was
Mr Ranger; consequently her duties had scaled down.
Ms Augustyn says that she took bookings for jobs,
checked the details with Mr Ranger and then confirmed
the booking with the client. Over the last 12 months she
didn’t have the booking book to actually confirm the job
without speaking to Mr Ranger beforehand. She did not
do quotes but she had a price list which she used. The
price list showed the minimum rate of hire for each piece
of equipment. Ms Augustyn denies that Mr Ranger advised her on 26 March 2001 that he would not be making
any further housekeeping payments after 6 April 2001.
16 Ms Augustyn says that on 4 February 2001 Mr Ranger
advised her that their personal relationship was finished.
Later that month he told her to go to Centrelink and rang
Centrelink to see how much money she could get. He
also advised her to get a job at Totland. In relation to
time cards Ms Augustyn says that times were put on the
cards for other employees but not for Mr Ranger and
herself under Mr Ranger’s instructions. Ms Augustyn
applied for a night time job at the West Australian from
5.30 to 9.30 three nights a week. She applied for this
position in February or March 2001. She also applied for
a casual job at Royal Perth Hospital and as a census
deliverer with the Australian Bureau of Statistics. Each
of the applications was unsuccessful. She said she needed
every cent she could get to look after her two sons and
herself.
17 Ms Gail Patricia Hanrahan is a director/secretary of T&G
Earthmoving, a client of the respondent. Her contact with
Ms Augustyn is through ringing up Ranger Contracting
and booking machinery with her. Ms Augustyn gave her
the rate per hour of machinery hire.
18 Mr Ravendran, a chartered accountant, gave evidence that
he had the financial books for Ranger Contracting since
1991. His firm had also done the accounts for the
applicant. He says the duties of Ms Augustyn at Ranger
Contracting were to answer the telephone, deal with
suppliers and customers, do the banking and postage and
the book-keeping for the business. Ms Augustyn used a
computer accounting program called MS Money which
Mr Ranger had asked Mr Ravendran to teach her. He says
Ranger Contracting issued group certificates to Ms
Augustyn as an employee. In relation to the group
certificates Mr Ravendran says these were completed on
instructions from Mr Ranger, listed the occupation of Ms
Augustyn as secretarial and book-keeping completed by
his firm. He says Ms Augustyn resigned as a Director of
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Ranger Contracting perhaps in about 1998. Under crossexamination Mr Ravendran confirmed that his firm was
advised that Ms Augustyn should be treated as an
employee. This advice came from Mr Ranger, he being
the only other person involved with the company. He says
that tax minimisation and income splitting was effected
within the business of Ranger Contracting and that Ms
Augustyn was part of that income splitting arrangement
Mr Ravendran saw Ms Augustyn make telephone calls to
suppliers and customers; he knew she did the bookkeeping and administration of the business. These
observations were based on a number of instances when
he visited the premises.
Mr Ranger, the Managing Director of Ranger Contracting,
a company involved in earth moving and concrete cutting,
gave evidence as follows:
“There was a situation in 1993 where we wanted to
purchase a property at Brand Road in High Wycombe
and I had taken her (Ms Augustyn) along to see that
property. I had talked about running the business
from that property and she had stated to me that that
was a good idea and that she could help me with the
business and that would save a cost to me in relation
to employing somebody.”
He says this proposal was included in the application for
funds to the bank. [exhibit CNR1] Mr Ranger says that
the time cards produced by the applicant are not time
cards they are records of monies with tax taken out. These
monies were for housekeeping. He had no involvement
with the employment declaration [Exhibit RR1]. Mr
Ranger says it was a requirement to take tax out of the
monies paid to Ms Augustyn. Apart from these funds he
says there were distributions made to Ms Augustyn
through a trust arrangement at the end of the financial
year and also for rent on the shed. All of these arrangements were made on the advice of his accountant for tax
minimisation purposes. The amount for housekeeping was
$255 per week.
Mr Ranger rejects the notion that Ms Augustyn worked
38 hours per week and says as part of their domestic
relationship she answered the phone at home where their
office was and would relay the information regarding job
bookings. If Ms Augustyn was not at home the phones
were diverted to his mobile. He took the calls 40-50% of
the time. Ms Augustyn did go to the bank for the business.
He terminated their relationship on 4 February 2001 by
advising Ms Augustyn and moving into another bedroom
in the house. He continued to pay the housekeeping. He
complained that she interfered in his personal life and
with the business.
Mr Ranger told the applicant that she would need to find
a job and go to Centrelink to apply for a pension as he
was not going to continue paying housekeeping and
provide a car. On 27 March 2001 he was in Albany doing
a job. He tried to contact the applicant in the evening and
the telephone kept ringing out. People had tried to contact
him earlier. When he finally spoke to Ms Augustyn she
advised that she had been on the phone to her daughter
Brooke and said “tell someone who cares” in response to
his complaints. Mr Ranger advised her that he was going
to cease the housekeeping and the car and she would have
to get the accounts up to date by 6 April 2001 for GST.
He later rang Telstra to have the telephones diverted to
his mobile. Ms Augustyn did the GST. On 9 April 2001
he approached her and asked her whether she applied to
Centrelink for a pension but this was no indication of
dismissing her as it was a domestic relationship.
In relation to the assistance his partner provided, Mr
Ranger says that on a number of occasions she interfered
with the business and the phones were not attended to
when they should have been. He says “I was continually
questioning as to why the phones were ringing out on
occasions.” Mr Ranger says prior to moving to High
Wycombe, Ms Augustyn said that she was going to assist
him in the business and it wasn’t going to cost him. Mr
Ranger instructed Ms Augustyn as to how he ran his
business, advising her what he wanted her to do. He says
she knew the bulk of the work, eg invoicing and bank
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reconciliation. She did not quote the jobs. She did provide
rates for types of machines. Under cross-examination Mr
Ranger’s response to a query by Mr Broderick was:
“But that’s what confuses me, Mr Ranger. I can’t
understand that on the 4th of February you’re saying that you want her to go and seek alternative
employment, or go on the pension or whatever, but
then on the 26th of March, or thereabouts, she still
has to answer the phone. She still has to carry out
her duties that you have given her?—Miss Augustyn
chose to do that and I chose to pay her housekeeping and supply a car and fuel.”
In relation to witnesses I have no difficulty accepting the
evidence of Mr Ravendran and Ms Hanrahan. As for the
evidence of the applicant, Ms Augustyn I have
considerable difficulty with her evidence. Her evidence,
in my view, is indeed exaggerated, self serving and not
credible. I say this of her evidence as a whole but it is
typified by the evidence she gave in relation to how many
hours she worked in the business. Viewed against the
backdrop of a business with one operator (Mr Ranger)
and her constant complaint regarding having to be
available to answer the phone, her evidence in my view
can only be seen as exaggerated. I do not have the same
difficulty with the evidence provided by Mr Ranger. He
was for most part direct and straightforward in his
evidence and under cross-examination, albeit hesitant on
occasion about some of the duties performed by Ms
Augustyn.
The applicant’s agent made considerable play of the
failure in his view of the respondent to disclose
information sought in discovery. This related especially
to time cards and computer records. I was concerned about
this issue, particularly as it involved a direction of the
Commission issued on 6 September 2001, and I
questioned Mr Ranger regarding the computer records. I
am satisfied on hearing his evidence and his responses to
my questions that there was compliance with the
directions of the Commission and that Mr Ranger was
not familiar with the computer record presented by the
applicant. I consider it most probable that the applicant
produced that record following her termination.
It is clear on the evidence that Ms Augustyn performed a
role within the respondent’s business of dealing with
phone queries, giving set prices for hourly hire of
equipment, invoicing, mail, banking and book-keeping.
It is not possible on the evidence to decipher how many
hours per week these duties entailed. However, I consider
it highly improbable that they entailed a full time load (ie
38-40 hours per week). Indeed, I think it is most likely
that the bulk of the duties were minor with the exception
of the phone contact with clients. I consider it clear on
the evidence that the applicant was not responsible for
any quoting of jobs, but was responsible for liaising with
Mr Ranger about the booking in of jobs. The character of
these duties are clearly consistent with what occurs in
many small businesses whereby a domestic partnership
runs the business, in this case a defacto relationship, and
one of the partners deals with the bulk of the telephone
enquiries. Clearly on his own evidence Mr Ranger was
not available to do this task for substantial periods of
time as he was working machinery. The evidence of Mr
Ravendran and Mrs Hanrahan go to support the views I
have just expressed regarding Ms Augustyn’s duties. They
do not necessarily assist me though in deciding whether
there is an employment relationship. This is a key issue
to be determined here. Mr Ravendran’s evidence does
verify that group certificates were issued to Ms Augustyn
and that her payments were organised for taxation
minimisation.
It is common ground that the domestic relationship ended
on or about 4 February 2001. Albeit Ms Augustyn and
Mr Ranger continued to share the same house. It is also
common that on 28 March 2001 Mr Ranger changed the
telephone arrangements to direct the home/office phone
to his mobile. He later changed the locks on the office
and the shed. It is also common ground that following
the breakdown in the domestic relationship Mr Ranger
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advised Ms Augustyn to go to Centrelink and seek
assistance. Ms Augustyn’s evidence of her lack of
awareness as to what this meant is simply not credible.
She continued with her duties past this point until a
conversation between Ms Augustyn and Mr Ranger on
27 March 2001 where as part of the conversation she
said to him, “tell someone who cares”. Based on this and
other concerns about her interference with his personal
life and business he changed the telephone arrangements.
Ms Augustyn still continued to do some book-keeping
up until about 6 April 2001. Mr Ranger says that he
forewarned Ms Augustyn that he was not going to
continue paying housekeeping, car and fuel bills. This
explanation seems to be most likely given the actions of
Ms Augustyn in applying for jobs in February and March
2001. She says she needed the money to support herself
and her two sons.
In terms of the evidence concerning the formation of a
contract, the evidence of both the applicant and respondent
leads me to a view that Ms Augustyn volunteered to help
Mr Ranger with the business when it shifted location.
She did not want any secretarial support employed at their
home. I do not find this to be the formation of an
employment contract. The applicant was also a director
of the Company for a large part of the time. The applicant
relies on the existence of taxation assessments, group
certificates, superannuation payments and an employee
taxation declaration form to, in part, prove that an
employment relationship existed. Ms Augustyn says also
that she was instructed by Mr Ranger and that he was a
very controlling man. I consider it obvious from the
evidence of both Mr Ranger and Ms Augustyn that this
was a domestic relationship that soured. It was not a
relationship of employer/employee.
The bulk of the duties performed by Ms Augustyn related
to answering the telephone. Her evidence constantly reemphasises this point. As stated, her evidence also
suggests strongly that she agreed to help Mr Ranger in
the business when the business shifted premises and was
co-located with their home. Her evidence itself suggests
that the monies paid were for housekeeping. That is what
she spent her “wages” on. The monies paid were certainly
organised for tax minimisation purposes. Mr Ravendran
gave evidence to that effect. Ms Augustyn’s ‘job’ was to
answer the telephone, assist with bookings, banking, mail
and book-keeping. That was her part of the bargain in the
domestic relationship. All of this does not amount to an
employment relationship, particularly one where an
employment contract has been struck and the employee
is under the lawful control and direction of an employer.
Ms Augustyn was not, as an employee, under the control
of Mr Ranger.
In Stevens v Brodribb Sawmilling Co Pty Ltd (1986) 160
CLR 16 Mason J, with whom Brennan J was in “general
agreement”, refers to the importance of the right to control
and says—
“But the existence of control, whilst significant, is
not the sole criterion by which to gauge whether a
relationship is one of employment. The approach of
this court has been to regard it merely as one of a
number of indicia which must be considered in the
determination of that question: … Other relevant
matters include, but are not limited to, the mode of
remuneration, the provision and maintenance of
equipment, the obligation to work, the hours of work
and provision for holidays, the deduction of income
tax and the delegation of work by the putative employee.”
The whole relationship must be looked at, not simply
taxation and superannuation documents. See also Macken,
McCarry and Sappideen’s Law of Employment 4th Edition page 52. The sum of this relationship is not that of
an employer and employee and the attempts to construe
these circumstances as other than a domestic relationship are flawed.
For all of the above reasons I would dismiss the
application.
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Mr G Broderick as agent
Mr L H Pilgrim as agent
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Order.
HAVING heard Mr G Broderick on behalf of the applicant
and Mr LH Pilgrim on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
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1

Reasons for Decision.
Mr Bobridge was employed by the respondent as a sales
person selling new and used vehicles between May 1998
and 27 April 2001. He claims that he was entitled under
his contract of employment to four weeks’ annual leave
per year at his average wage. Mr Bobridge states that, in
his case, his average wage is a combination of the retainer
and commission. For the three complete years that he
worked for the respondent when he took annual leave he
was paid for it in that manner at an approximate hourly
rate of $28.72. However, the 110 hours holiday pay for
which he was paid upon termination was paid only at his
retainer rate of $10.66 per hour. He claims that he has
been denied a benefit under his contract of employment,
namely, that his accrued annual leave entitlement paid to
him on the termination of his employment should be paid
at the retainer and commission rate.
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The respondent denies the claim. It states that it has never
on termination paid an average of earnings to vehicle sales
employees.
A conference in this matter failed to assist the parties to
reach any agreement and the Commission has been
required to determine Mr Bobridge’s claim. Ultimately,
both parties agreed that the Commission ought determine
the matter on the basis of written submissions rather than
as a result of an oral hearing. To that end, Mr Bobridge
has supplied to the Commission copies of statements from
Mr Duckett and from Mr Robinson. The respondent has
presented a written submission to which is attached a
Statutory Declaration of its payroll officer, Ms Tilt
together with copies of Mr Bobridge’s employment
notification, its Employment Policy Manual, a statement
of Mr Brewerton and a note from Mr Bobridge to it of 18
October 2001.
The task of the Commission in a claim by an employee
that the employee is entitled to a benefit under his or her
contract of employment, and that that benefit has been
denied by the employer, is well settled. The Commission
is to determine whether the employee is entitled to the
benefit claimed. It is not for the Commission to rewrite
the terms of the contract of employment between Mr
Bobridge and the respondent according to what the
Commission might think is fair and reasonable. If it was
a term of Mr Bobridge’s contract of employment that he
would be paid for untaken annual leave on termination at
the retainer plus commission rate, then, if he has not been
paid for his untaken annual leave at that rate the
Commission will require it to be paid. In the alternative,
if it was not a term of Mr Bobridge’s contract of
employment that he be paid his untaken annual leave on
termination at the retainer plus commission rate, then his
claim fails.
It is agreed between Mr Bobridge and the respondent
that his employment conditions were not contained in
writing. Further, it is not claimed by Mr Bobridge that it
was expressly agreed by the respondent when he was
employed that upon termination he would be paid for
untaken annual leave at the retainer plus commission rate.
In the absence of any express term in his contract of
employment, whether in writing or oral, which supports
Mr Bobridge’s claim then Mr Bobridge will only be able
to support his claim if he can show that it was an implied
term in his contract of employment. Where the parties to
an employment relationship have an oral contract of
employment the High Court indicates that there should
not be “too rigid an approach” to implying terms. Rather,
it is necessary to infer the actual terms of the contract
before any question of implication arises. In Byrne v.
Australian Airlines Ltd (1995) 69 ALJR 797 at 801
Brennan CJ, Dawson and Toohey JJ stated at page 801
that it is necessary to arrive at some conclusion as to the
actual intention of the parties before considering any
presumed or imputed intention. On the material before
the Commission, I am unable to conclude that there was
any actual intention on the part of Mr Bobridge and the
respondent together to pay untaken annual leave on
termination at the retainer plus commission rate. This is
because Mr Bobridge makes it clear that he has been
employed in the automotive industry since 1976 and has
always been paid on average earnings when he has left
an employer, but the respondent states it has never, on
termination, paid an average of earnings in those
circumstances. The respondent’s statement is supported
by the Statutory Declaration of the payroll officer, Ms
Tilt. Ms Tilt has been the payroll officer for the past six
years and in all that time the respondent has never paid
leave loading or an average of earnings on outstanding
annual leave to sales people on termination. I have no
reason not to accept the sworn statement of Ms Tilt and I
therefore accept it. If, at the time of Mr Bobridge’s
employment there was no common or agreed
understanding between them then there cannot have been
any “actual intention” of the parties to pay untaken annual
leave at the retainer plus commission rate.
Some terms in a contract of employment may be implied
by established custom or practice either of the employer
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or of the industry. There is no evidence before the
Commission of a custom or practice of the respondent to
pay untaken annual leave at the retainer plus commission
rate. In fact, the evidence is to the contrary. I turn then to
consider the evidence provided by Mr Bobridge to support
his claim. I have read the statement of Mr Robinson. It
states that from October 1997 to about mid November
1998 he was employed by the respondent as a motor
vehicle sales person. He had an accumulated annual leave
entitlement. After Mr Robinson’s resignation he was
informed by the respondent that it was not its normal
policy to pay out such entitlements to any person who
left his employment. Mr Robinson does say that he was
given a one-off payment of $320.00 in the form of a
company cheque in lieu of receiving any outstanding
annual leave payments. That statement of Mr Robinson’s
does not state whether or not the payment of $320.00
was at a rate of retainer plus commission. Rather, Mr
Robinson’s statement states that upon his resignation the
respondent was not prepared to pay out his annual leave
entitlements at all. However, a payment of $320.00 was
made to him. That payment could just have easily have
been Mr Robinson’s annual leave accrual but paid at the
retainer rate. Indeed, the evidence from the respondent
would suggest that that is the case because it denies it has
ever paid the untaken annual leave at the retainer plus
commission rate and I accept the evidence of the
respondent given that it is in the form of a Statutory
Declaration, in contrast to Mr Robinson’s mere written
statement. The respondent also states that the $320.00
made to Mr Robinson was a combination of commission
and bonus which was not for the purposes of annual leave.
Rather, the annual leave payment made to Mr Robinson
was paid on base rate only. Therefore Mr Robinson’s
statement does not support Mr Bobridge.
7

I have considered also the statement of Mr Duckett. It
states that in October 2000 he left the respondent’s
employment to go and work for another company. After
five weeks at the other automotive dealer he was asked
by the respondent to return and the other company paid
“full average earnings” as part of his holiday pay upon
leaving. However, Mr Duckett also states that he was only
paid at the retainer rate before leaving originally. In other
words, while Mr Duckett may have received payment at
“full average earnings” upon untaken annual leave from
the other automotive dealer, Mr Duckett’s statement
affirms that the respondent’s policy was only to pay at
the retainer rate. Accordingly, I am not of the view that
Mr Duckett’s statement supports Mr Bobridge’s claim.

8

In any event, the respondent, via the Motor Trade
Association of Western Australia, states that the letter from
Mr Duckett is not accurate. Rather, Mr Duckett left the
company on three separate occasions and he was paid his
outstanding annual leave entitlements on his base rate
only.

9

The respondent relies also on the statement of Mr
Brewerton, a statement carrying equal weight and value
to the statements of Mr Robinson and Mr Duckett, that
when he had been employed elsewhere in the industry he
was paid annual leave on retainer only and that he
understood that to be the common practice within the
industry

10 Accordingly, it cannot be said that there was an intention
on the part of the respondent and Mr Bobridge that he
would be paid for untaken annual leave on termination at
the retainer plus commission rate, and further it cannot
be said that there is any custom or practice of the
respondent which would allow a term to that effect to be
implied in the oral contract of employment. Further, there
is no custom and practice within the industry as a whole,
at least on the information before the Commission, to
show that a term to that effect might be implied by custom
and practice, or that it would satisfy the criterion of being
so obvious that it went without saying in the sense that if
Mr Bobridge had raised the issue at the time of his
employment, the respondent would have replied “of
course”.
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Conclusion
11 The material before the Commission does not show that
it was a term, either expressly or by implication, of Mr
Bobridge’s contract of employment that he would be paid
for untaken annual leave at the retainer plus commission
rate. Accordingly, his application is hereby, and for these
reasons, dismissed.
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Order.
HAVING HEARD Mr K. Bobridge on his own behalf as the
applicant (by way of written submissions) and Ms J. Moss (as
agent) on behalf of the respondent (by way of written submissions), the Commission, pursuant to the powers conferred on
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Commissioner.
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Reasons for Decision—
Preliminary hearing on redundancy
These four applications were made pursuant to section
29(1)(b)(i) of the Industrial Relations Act, 1979 (the Act).
The applicants Messrs Deze Bucu, Alfred Keith Haynes,
Jose Jujunovich and Brian Connors, each claim that they
were unfairly dismissed on 17 May 2000 by the
respondent Midland Brick Company Pty Ltd and each
claim reinstatement or 26 weeks compensation. Their
grounds for claiming unfair termination are similar in that
they each say—
1. There was no consultation regarding redundancy
prior to termination.
2. There was no opportunity to apply for other positions within the company.
3. There was no opportunity to become a contractor
doing maintenance work for the company
4. There was no real redundancy as the workshop is
still operating; and
5. The maintenance work of the company is still required to be done and is being done by contractors.
In addition Mr Connors in his application claims that there
was a summary dismissal and that at the time of termination he was on light duties following a lower back injury
sustained on 24 January 2000.
The length of service with the company was as follows—
Mr Bucu—19 years 1 month
Mr Haynes—10 years 7 months
Mr Jujunovich—23 years 4 months
Mr Connors—16 years 5 months
Each applicant says they were employed pursuant to
the Metal Trades (General) Award 1966.
The occupations for each applicant was as follows—
Mr Bucu—fitter/welder, main workshop
Mr Haynes—boiler maker/welder, main workshop
Mr Jujunovich—boiler maker/welder/fitter, main
workshop
Mr Connors—fitter/first class welder, main workshop
The respondent in their notice of answer and counter
proposal stated that the applicants’ employment was
covered by two orders of Kenner C issued on 4 April 2000.
The orders are Midland Brick Company (Maintenance)
Order 2000 and Midland Brick (Maintenance—
Redundancy) Order 2000. They say the redundancies were
implemented pursuant to the second order. They say that
the order provides that where management decides that a
section or area is to be outsourced/subcontracted or closed
with existing employees being made redundant, the
company is to simply inform the employees of the decision
and then make payments in accordance with the order at
the time of termination of employment. That the orders
covered the employment of the applicants was not
challenged by the applicants. The applicants do say
however that their termination was not a redundancy.
Accordingly the Commission listed the matter for hearing
in the first instance on the issue of whether there was a
redundancy.
Directions were issued on 1 August 2000 in the following
terms—
“(1) THAT the applicants and respondent in these proceedings do file and serve the written statements
of all witness whom it is proposed to call to give
evidence in these proceedings on or before the
25th day of August 2000.
(2) THAT such written statements, if admitted in evidence, shall stand as the evidence-in-chief of such
witnesses.
(3) THAT any documents which any party intends to
adduce in evidence shall be annexed in copy form
to the statement of the witness through whom it
is to be tendered.
(4) THAT no evidence-in-chief may be adduced
which is not contained in the said written statements of witnesses without leave of the
Commission.

(5)
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(a) THAT the applicants and the respondent
shall give notice to each other in writing
on or before the 1st day of September 2000
of the names of those witnesses whom they
seek to cross-examine and the same shall
then be produced for cross-examine by the
applicant or respondent seeking to adduce
their evidence.
(b) If no such notification is given, then such
witnesses shall not be required to attend.
(6) THAT a witness in respect of whom a written
statement as foresaid has not been filed shall not
give evidence without the leave of the Commission.
(7) THAT the applicants and the respondent shall file
and serve full opening statements and lists of
authorities 72 hours prior to the date and time of
the hearing.
(8) THAT there be liberty to apply on 48 hours notice to the Commission to the applicants and the
respondent.”
The matters were heard together on 25 September 2000. Due to correspondence between the
parties regarding witness statements and production of documents a directions hearing was listed
for 15 September 2000. The hearing was vacated
at the request of the parties by letter of 14 September 2000 indicating that they had reached an
agreed position. The outline of the agreed position is as follows—
“1. By 4pm Monday 18 September 2000 all
parties, through their representatives, file
and serve a Schedule of Objections to Witness Statements setting out paragraphs or
parts thereof objected to and the reasons
for the objection(s).
2. By noon on Thursday 21 September 2000
the parties file and serve responses to the
respective Schedules of Objections.
3. Those portions of evidence in Witness
Statements still in contention to be ruled
upon by Wood C as a preliminary issue at
the commencement of the Hearing on 25
September 2000.
4. The Respondent will file and serve a supplementary Statutory Declaration from
Kelvin Ryan, and any other person(s) they
wish to provide additional evidence, by
4pm on Wednesday 20 September 2000.
5. The parties agree to meet to inspect those
exhibits intended to be tendered and/or
documentation to be relied upon at the
hearing on 25 September 2000, at 3pm on
Friday 22 September 2000.
6. On the basis of the above, the parties request that the Directions Hearing scheduled
for 4.30pm on Friday 15 September 2000
be vacated”
The respondent then further corresponded with the
applicants’ agent on 21 September 2000 regarding the
procedure that may be followed vis-à-vis witness
statements to, in their words “attempt to accommodate
the apparent desire of the Commission to finalise the
preliminary issue by the conclusion of the hearing on 25
September 2000”. They rightly refer to the scope of the
hearing as, “whether there was a redundancy”. The
Commission’s desire to expedite the applications in part
arose due to the difficulties experienced between parties
in matter no. 791 of 2000, which was being litigated
concurrently. The respondent filed in the Commission
on 22 September 2000 their outline, opening statement
and list of authorities. They had earlier filed a statutory
declaration from Mr Kelvin Robert Ryan, the Engineering
and Maintenance Services Manager, and advised the
applicants’ agent on 1 September 2000 that they would
seek to cross-examine each of the applicants.
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The matter was part heard on 25 September 2000 and
was subsequently listed for hearing on 4 and 5 December
2000 and notwithstanding the expectation the
Commission expressed to the parties that the matter
should be completed, the matter was adjourned part heard
and was listed again on 14 February 2001. The matter
was listed for extended sitting on that day and the parties
were forewarned by letter dated 18 December 2000 that
unless the Commission received cogent submissions to
the contrary, the hearing on that day would be subject to
time limitation on the remaining evidence in chief and
cross-examination of the respondent’s witness and in
relation to closing submissions. Time limitations were
applied.
8 The applicants’ agent sought to summons and provide
additional witness statements from Mr Michael Anderton,
Mr Bernard Turner and Mr Peter Kilkenney. This was
prior to the hearing on 4 and 5 December 2000. The
applicant lodged witness statements from these persons,
some of which were unsigned. The applicants’ agent then
on 1 December 2000 sought leave to adduce further
witness statements. I cover all of this ground due to the
various applications and procedural difficulties that arose
during the course of hearing this matter. I mention it also
as it was clear the matter to be heard was whether there
was a redundancy or not. This was the first point of
contention between the parties. Variations to the directions
made on 1 August 2000 by the Commission were made
to ensure that the hearing could proceed. The applicants’
oral application for discovery at commencement of
hearing was denied due to the earlier correspondence and
arrangements the parties had made in order to effect that
discovery and so as not to unduly delay the hearing. Mr
Heelan also indicated that the only report on the closure
of the main workshop was that which was sent to Mr
Stokes on 22 September. It was a report by Mr Ryan to
the General Manager, Mr Arndt regarding the closure.
9 The applicants’ case put simply is that s40 (1) of the
Minimum Conditions of Employment Act 1993 defines
redundant to mean:
“being no longer required by an employer to continue doing a job because, for a reason that is not a
usual reason for change in the employer’s workforce, the employer has decided that the job will not
be done by any person.”
They say that for the company to operate the maintenance work must be done and it is being done by
contractors. The applicants say that the order of Kenner
C of 4 April 2000 which contemplates outsourcing cannot override s40 of the Minimum Conditions of
Employment Act. With respect to Mr Connor, as he was
on light duties under the Workers Compensation Rehabilitation Act 1981, at the time of termination, the
applicant says he could not be terminated prior to 25 January 2001. The applicant says this is pursuant to s84AA(2)
of the Workers Compensation Rehabilitation Act which
protects his position for 12 months from the date of injury.
10 In relation to s41 of the Minimum Conditions of
Employment Act the applicants say there was no notice
of any review, there was no consultation or input into
any review, there was no selection process and no advice
prior to termination of the decision to give workers a
chance to “avoid or minimize a significant effect”. The
applicants say that the respondent did not comply with
the provisions of the Minimum Conditions of Employment
Act and so it is not a genuine redundancy.
11 The Commission also gave leave to the applicants to
introduce the oral evidence of Mr Brian Edward George
Harvey on the basis that his evidence had just come to
light prior to the hearing and he would not provide a
written statement. Leave was granted also on the basis
that his evidence related to whether contractors were doing
the maintenance work that had been done by the applicants
and to not allow his evidence may have caused undue
prejudice to the applicants’ case. On the basis of prejudice
to the applicants’ case, the oral evidence was introduced
and the matter adjourned on 25 September 2000 to give
time for the respondent to consider the evidence.
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EVIDENCE
12 Mr Brian Harvey, a crane driver with Midland Brick
Company from 1982 to 15 January 2000 gave evidence
that the applicants used to do maintenance work all around
the plant but mainly in the main workshop. He says he
saw contractors performing maintenance work around the
plant and some fabrication work. He says that the main
workshop has not operated since 17 May 2000.
13 Under cross-examination Mr Harvey said in respect of
the contractors that Baden Winchcombe’s team had been
on site since 1995 or 1996. The contractor Monadelphous
had been on site for five or six years.
14 Mr Haynes gave evidence that at about 6:30am on 3 May
2000 the supervisor Trevor Wynn for clay sheds and
Whiteman asked him to leave the hammer mill and return
to the main workshop to overhaul the brick turning
machine. He says he returned to the main workshop until
17 May 2000 when he was terminated without notice.
He says Mr Ryan told him that “We are closing down the
workshop and there is no place for you at Midland Brick”.
He says he asked about the hammer mill and he was told
they are not short of manpower. He says he was simply
handed his envelope and had to collect his tools under
the supervision of Terry Halgansen and left. He named
various contractors who had been on site for the last two
years at least. He says that his duties are still being
undertaken at the respondent’s premises by contractors.
15 In respect to the process he also says that management
gave him no warning, closed the workshop and has
auctioned the workshop equipment on 26 June 2000. He
says he was not advised of any review of the engineering
and maintenance department in late 1998 or early 1999.
Likewise he says he was not advised that manning levels
in the main workshop were being looked at. He says he
was not kept abreast of negotiations and the applications
in the Industrial Commission by the Automotive, Food,
Metals, Engineering, Printing And Kindred Industries
Union of Workers, Western Australian Branch (the
AFMEPKIU) and was not advised beforehand of any
agreements between the AFMEPKIU and the company.
He says he did not see the material issued by Kenner C.
Mr Haynes says he was not advised of the potential for
redundancies, was not advised by the union on the detail
of the agreement between the union and the company,
did not vote on it and did not see the agreement. He says
he had concerns when the die and core workshop closed
and employees were made redundant that something
might happen but was not aware of any redundancy in
the main workshop until he was advised on 17 May 2000
by Mr Ryan. He says the discussion took about 10 minutes
and there was no discussion regarding redeployment. Mr
Haynes says at the meeting of 17 May 2000 he was offered
counselling and outplacement services. He says there was
a range of contractors on site over the previous 3 years.
He was told that all the equipment in the main workshop
was being sold. Mr Haynes says he had not attended the
Midland Brick site since 17 May 2000 but he was told by
workers that contractors were working just outside the
workshop repairing rail cars.
16 Mr Connors says that in May 2000, Mr Bucu and himself
were taken from the pool and reassigned to the main
workshop. Two or three days before 17 May 2000, Mr
Haynes was sent from the hammer mill in the clay shed,
where he had been for several months, back to the main
workshop. He says with hindsight it is obvious that all
the employees that management wanted to get rid of were
sent to the main workshop before it closed down. He says
that on 17 May 2000 without any forewarning he was
told to go to the office and was handed an envelope
containing his letter of termination, pay summary and
certificate of termination. He says that the work he was
doing is still being done by contractors. He says he was
not given any warning or notice of proposed closure of
the main workshop and sale of its contents. He says the
maintenance team was not given preference for
redeployment elsewhere within Midland Brick nor were
they referred to the contractors for possible employment.
Mr Connors says he was not aware of a review of the
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main workshop. He was not given details of the union
and company agreement on redundancy.
Mr Jujunovich gave evidence, that in late 1999 Mr Doug
McNab told him that Midland Brick was going to put
contractors in. He says in January 2000 Midland Brick
brought in many contractors to service and repair forklifts.
After this he had little work to do. In April 2000 he says
contractors were moved in after 4pm on weekdays and
Saturdays, and were given all the overtime that he had
worked previously. In May 2000 he says seven or eight
contractors from Monadelphous commenced work there.
In the last 12 months of his employment he says he was
given very little work. He says following his termination
his work is still being done by someone at Midland Brick.
He says he was not aware of his termination and had only
heard rumours from fellow workers. He denies ever
having asked for a redundancy package. He says he
believes that he would still be working for the respondent
if he was young, fit and signed a workplace agreement.
He says he was not aware of a review of the main
workshop and that no one talked to him about reducing
the size of the main workshop. He was present at a four
hour session conducted by Mr Arndt and Mr Ryan in late
1998 where they talked about making profit for Midland
Brick.
Mr Jujunovich said that before Easter when the die and
core workshop was closed and 12 men were made
redundant he asked Terry Halgansen, “should I go?” and
he says Mr Halgansen replied, “Believe it or not, I don’t
know anything.”
Mr Bucu gave evidence that he remembers a long meeting
in 1998 where other workers and he were addressed by
Mr Ryan about the need to work harder and improve
performance. He says that out of that meeting he
understood that some people would be losing their jobs.
He says he went on holidays to Yugoslavia in January
2000 and arrived back from holidays in mid April 2000.
At that time he asked about the die and core workshop as
he was surprised that no one was there.
He says on 17 May 2000 when Mr Terry Halgansen, his
supervisor asked him to go to the office and Mr Vince
Garn was in attendance he was shocked to find that he
had been made redundant. He says that all the full time
workers had gone from the workshop but his job is still
there. He says that someone would have to do the work.
He says he had heard that all the equipment in the
workshop has been sold off. He says that contractors must
have been on site for more than three years. He says that
they did not offer him another job and that contractors
were doing some of the work he did previously. He says
in his statement that “I could still be working in the kilns
doing brick cutter maintenance, rail car or mechanics
workshop duties or back in the clay shed undertaking
maintenance”. He says he had worked in each of these
areas from time to time and that those duties were returned
to the general maintenance workshop. He agrees there
were reductions or changes to those areas.
He agrees that in about 1998 Midland Brick implemented
a new policy whereby only authorised overtime was to
be worked by employees. Under cross-examination he
said that his statement concerning 33 contractors being
on site was a guess and he did not know the number. He
says he was happy for Midland Brick to employ
contractors as long as he had his job. He was working
side by side with contractors on the same job. Mr Bucu
says that he was informed by letter about an agreement
regarding redundancy between the company and the
union.
Mr Kelvin Ryan, the Engineering and Maintenance
Services Manager gave evidence of the long history of
conciliation between the AFMEPKIU and the
Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union
of Australia, Engineering and Electrical Division, WA
Branch (the CEEEIPPU) representatives and the company
leading up to the making of the two orders by Kenner C.
He says as part of these orders redundancies were clearly
envisaged. He says all relevant employees including all
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employees in the main workshop were sent a copy of the
orders issued by the Commission on 4 April 2000 together
with invitation to discuss any aspects of the agreement
package. He says that whilst the process of negotiation
between the company and the union parties was occurring,
he elected not to fast track the operation review of those
maintenance areas to be covered by the resultant orders
of the Commission. He says this decision was made so
that the outcome of the negotiations would be applied if
redundancies were ultimately required. He says the die
and core workshop was reviewed and the decision made
on 12 April 2000 by the General Manager to make the
workshop employees redundant. This decision was
effected on 13 April 2000. Similarly he says a review of
the main workshop was conducted and a decision taken
by the General Manager on 16 May 2000 to close the
workshop. These resulting redundancies were effected
on 17 May 2000. He says the redundancies were effected
in accordance with the provisions of the Midland Brick
(Maintenance-Redundancy) Order 2000.
In paragraph 55 of his statement Mr Ryan says:
“The Company paid a clear premium, in terms of
both increased redundancy pay entitlements and increases in wage rates, to achieve the result contained
within the orders. Apart from the cost in terms of
additional entitlements for employees, the Company
also put a great deal of time and effort into the processes within the Commission which resulted in the
procedure contained in the orders. For example, reference is made to the numerous Commission
proceedings held before Kenner C over a period of
more than 12 months (from the initiation of Application No. C 45 of 1999) to the finalisation, by way
of Orders of the Commission, of Application No. C
45 of 2000. This mammoth task of conciliation and
negotiation involved approximately 30 conferences
and one hearing before the Commission, as well as
numerous meetings between the parties outside the
Commission.”
Mr Ryan gave evidence that since late 1998 a number of
areas have been reviewed. These include the clay cartage
area, the motor vehicle workshop, the die and core
workshop, the main workshop, rail car workshops, brick
transport, and many other small services including
administration and certain aspects of sales. As a result of
these reviews some areas have closed down completely
including the main workshop, the die and core workshop
and one of the rail car workshops. Mr Ryan says that
some of the maintenance work previously done around
the site by the applicants has been absorbed by the fitters/
employees in those areas. He says that as of January 2000,
119 contractors were employed on site. In April 2000,
121 contractors were on site, and in October 2000, 63
contractors. This compares with number of employees in
January of 556, in April 527 and in October 482 in the
year 2000.
Mr Ryan says that since 17 May 2000 a small portion of
the main workshop work is being done by contractors,
some is fixed job price contractors and some by their
regular contractors. Mr Ryan’s evidence is that no
employees have been employed in the maintenance
workshops since last year other than some shift fitters.
He says the applicants did not have the qualifications
required for the shift fitters. The applicants were not
offered the positions. Mr Ryan says there was no selection
processes per se as to who was made redundant. As the
workshop closed all the people who worked in the
workshop were made redundant. Mr Ryan says that some
work has been reallocated internally and some is done
by contractors, that is approximately 10—20%.
Approximately 50-70% of the work he says is not done
by anyone anymore.
I have carefully gone through the witness statements,
evidence and events in this matter. It is clear from the
evidence of the applicants alone, leaving aside the
evidence of Mr Ryan that the main workshop was closed
and the equipment sold off. The evidence of Mr Ryan
unchallenged is that approximately 50—70% of the work
that had been previously done in the main workshop is
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no longer done. Some work has been reallocated internally
and some work has been done by contractors. It is clear
from the evidence of the applicants that contractors have
for some time been part of the workforce at Midland Brick
and involved in maintenance work. The applicants vary
in their evidence as to the period over which this has
occurred but it would seem from the evidence that it
occurred differently for different contractors but has been
prevalent for at least the last 3 years and probably 5 to 6
years.
28 The evidence of Mr Ryan which was challenged in crossexamination but is unaltered and which I accept, is that
the decision to close the main workshop and make the
four applicants and their fellow workers redundant was
taken by Mr Arndt, the General Manager on 16 May 2000.
The applicants were then separately called to a meeting
on 17 May 2000 and were presented with their
redundancy letters and cheques. It is clear from the
evidence and the exhibits that they were offered
outplacement services and counselling.
29 The evidence from the applicants variously stated is that
they had been with the respondent for some time, were
skilled workers and could have been offered other
maintenance positions. In concert with this their evidence
is that some contractors took over their work and prior to
their redundancy had taken over parts of their work or
overtime requirements. Mr Jujunovich’s evidence is that
he had little to do because of this practice. This is to be
weighed against the evidence of Mr Ryan who says that
the level of use of contractors was static through January
to April 2000 and dropped off substantially through the
latter part of 2000. It is clear from the applicants’ evidence
that they were concerned about the potential for
redundancy given the closing of the die and core
workshop just prior to Easter 2000. Certainly they raised
queries about this. Against this they say they were not
aware of their redundancy or forewarned regarding
redundancy. Any suggestions of redundancy were gleaned
only from rumours amongst fellow workers. I say this as
a backdrop. The real issue is whether there is in fact a
redundancy or not. I find on the evidence of the applicants
and the respondent that clearly there is a redundancy
within the meaning of s40 of the Minimum Conditions of
Employment Act 1993. In simple terms the main workshop
has been closed and the equipment has been sold off.
This is the overwhelming evidence. On the evidence of
Mr Ryan, which I accept, the majority of the work is no
longer being performed and some of the work of the main
workshop has been redeployed.
30 The applicants complain that they were not aware of any
review of their work. Whereas I am sure they were caught
by the suddenness of being informed about their
redundancy, I am equally sure from their evidence that
they were aware that changes were required and were
afoot in Midland Brick Company from late 1998. In
general terms the applicants have recall of an extensive
meeting in 1998 where they were addressed by Mr Ryan
regarding the need for increased profit and changes at
Midland Brick. Separate to this they were aware and
queried the redundancy of their colleagues in the die and
core workshop. The whole of this must also be placed
against the backdrop of the extensive discussions between
the union and the company regarding redundancies and
the redundancy order that was made by Kenner C. It is
clear on the evidence that they were each posted a copy
of this redundancy order. It is also clear on the evidence
that they were aware the union was active and representing
them, albeit they say they did not vote on any agreement
and were not involved in the agreement.
31 The case run by the applicants is a suspicion that the
company was trying to get rid of them because they
refused to sign workplace agreements or were too old.
This part of the applicants’ case has simply not been
proven. I should also say that the suggestion that they
have been manoeuvred back into the main workshop to
then be made redundant has also not been proven.
Likewise I find that their jobs have been made redundant
and implicitly in this finding is the view that contractors
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have not taken over their positions. Most of the applicants
have not been back on site at the respondent’s premises
since their termination.
32 As indicated in this decision and on a number of occasions
to the parties during the course of the hearing, this
preliminary matter concerned the conflict between parties
as to whether these were redundancies or not. Having
found that each of the applicants were made redundant,
the issue is how to deal with the remainder of the merit of
the application. I should say given the extensive nature
of the evidence led I have already formed the view that
s41 of the Minimum Conditions of Employment Act has
been complied with, to the extent that each applicant was
advised as soon as practical after the decision to make
their jobs redundant was taken. It is clear from my findings
I consider that they had been made redundant, their jobs
had gone, the workshop was closed down, contractors
have not taken over their jobs, and this is against the
general backdrop of reduction of costs and staff at
Midland Brick. The issue raised by the applicants is that
there has been no opportunity to become contractors doing
the maintenance work for the company. Clearly the
unchallenged evidence is that the number of contractors
has reduced substantially on site. The evidence of the
applicants also is that they have not sought to apply for
work with the contractors.
33 The aspect of the claims of the applicants that might still
be explored is whether pursuant to s41 there were proper
alternatives of work for them available with the
respondent. In the Amalgamated Metal Workers and
Shipwrights Union of Western Australia and the Operative
Painters and Decorators Union of Australia, West
Australian Branch, Union of Workers v Shipbuilding
Industries (WA) Pty Ltd 67 WAIG 733, the onus would
fall on the applicant to say in matters of redundancies
that it should not have been them, it should have been
someone else. The evidence to date has gone to the point
of saying it should not have been contractors doing the
work. My findings have covered this. However, as the
hearing in this matter was listed to determine whether
there was a redundancy or not, the applicants may still
wish to pursue, leaving aside the issue of contractors,
whether some other part of the Midland Brick workforce
should have been made redundant instead of them. A
separate issue raised in respect of Mr Connors, which
has not been finally argued is whether pursuant to s84AA
of the Workers Compensation Rehabilitation Act he could
have properly been made redundant. One final issue,
which was raised by the applicants, was the adequacy of
the redundancy payments and whether they were in effect
covered by the redundancy order made by Kenner C.
These latter three matters are all matters for programming
which I will deal with by way of Directions Hearing with
the parties.
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Reasons for Decision.
These applications were made pursuant to section
29(1)(b)(i) of the Industrial Relations Act, 1979 (the Act).
The applicants, Messrs Deze Bucu, Alfred Keith Haynes,
Jose Jujunovich and Brian Connors, each claim that they
were unfairly dismissed on 17 May 2000 by the
respondent, Midland Brick Company Pty Ltd. The
grounds for claiming unfair termination are similar in
that—
a. they each say there was no consultation regarding redundancy prior to termination;
b. there was no opportunity to apply for other positions within the company;
c. there was no opportunity to become a contractor
doing maintenance work for the company;
d. there was no real redundancy as the workshop is
still operating; and
e. the maintenance work of the company is still required to be done and is being done by
contractors.
The matter was brought on for preliminary hearing to
determine whether there was in fact a redundancy. The
Reasons for Decision on this point were given on 7 June
2001. The Commission found (at paragraph 31 of the
decision) that their jobs had been made redundant and
implicitly in this finding that contractors had not taken
over their positions. The contention being that they had
been terminated from employment and contractors had
taken over their work at the respondent’s premises. The
Commission also found (see paragraph 32 of the decision)
that s41 of the Minimum Conditions of Employment Act
1993 had been complied with, to the extent that each
applicant was advised as soon as practical after the
decision to make their jobs redundant was taken. Each
applicant worked in the main workshop and the main
workshop has been closed down. This occurred against a
general backdrop of reduction of costs and staff at
Midland Brick. These Reasons for Decision effectively
addressed items 3, 4 and 5 of the applicant’s claim and to
a large extent item 1 aswell.
The Reasons for Decision at paragraph 33 also covered
the ground still to be potentially addressed by the
applications. The Commission said—
“The aspect of the claims of the applicants that might
still be explored is whether pursuant to s41 there
were proper alternatives of work for them available
with the respondent. In the Amalgamated Metal
Workers and Shipwrights Union of Western Australia
and the Operative Painters and Decorators Union
of Australia, West Australian Branch, Union of Workers v Shipbuilding Industries (WA) Pty Ltd 67 WAIG
733, the onus would fall on the applicant to say in
matters of redundancies that it should not have been
them, it should have been someone else. The evidence to date has gone to the point of saying it should
not have been contractors doing the work. My findings have covered this. However, as the hearing in
this matter was listed to determine whether there was
a redundancy or not, the applicants may still wish to
pursue, leaving aside the issue of contractors,
whether some other part of the Midland Brick
workforce should have been made redundant instead
of them. A separate issue raised in respect of Mr
Connors, which has not been finally argued is
whether pursuant to s84AA of the Workers Compensation Rehabilitation Act he could have properly
been made redundant. One final issue, which was
raised by the applicants, was the adequacy of the
redundancy payments and whether they were in effect covered by the redundancy order made by
Kenner C. These latter three matters are all matters
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for programming which I will deal with by way of
Directions Hearing with the parties.”
A directions hearing was held on 10 July 2001 to further
program the matter. Following that the Commission listed
the matter for hearing on 4 and 5 October 2001 and wrote
to the parties on 25 July 2001 outlining that—
“the parties may address whether the terminations
were flawed either due to the alleged adequacy of
the redundancy payments, the selection of the applicants or the operation of s84AA of the Workers
Compensation & Rehabilitation Act 1981.”
Evidence was given at the hearing by Mr Bucu, Mr
Connors and Mr Jujunovich. Mr Haynes chose not to
give further evidence as he had recently obtained full time
employment and it was submitted that he did not feel
able to request time off. No further evidence was provided
on behalf of the respondent. Needless to say the extensive
evidence given by way of written statements and oral
evidence at the earlier hearing concluded on 14 February
2001 formed part of the considerations of the Commission
in this matter.
At hearing on 4 October 2001, Mr Stokes, on behalf of
the applicants, indicated that it was still in contention
that the applicants could have done the work of the shift
fitters and that there is quite a high turnover of shift fitters.
In addition, he stated the applicants were employed as
general trades people, who could be directed to work
anywhere throughout Midland Brick, which included a
number of workshops. It is alleged that as the applicants
were not officially appointed to the main workshop, even
though the main workshop positions were made
redundant, this does not automatically mean that the
applicants’ contracts of service should have been
terminated because there was no official appointment to
those positions. The matter also to be addressed was
whether the termination of Mr Brian Connors, given the
terms of s84AA of the Workers Compensation and
Rehabilitation Act 1981, is otherwise unfair.
The previous findings of the Commission cover the fact
that the applicants’ jobs were in the main workshop and
those jobs were made redundant. There is no need to go
further on that point. Leaving aside Mr Connors and the
question of s84AA of the Workers Compensation
Rehabilitation Act, the bulk of what is yet to be determined
is whether in simple terms the applicants should have
been chosen or someone else. Mr Stokes referred in his
opening to the Industrial Appeal Court decision in
Gromark Packaging and the Federated Miscellaneous
Workers Union of Australia, WA Branch 73 WAIG 220 at
224 as follows—
“Redundancy having been found, the remaining issue before the Commissioner was whether selection
of Campbell for dismissal was unfair. On the authority of Australian Shipbuilding Industries he held
that in cases of redundancy the evidentiary onus is
on the party alleging unfairness in the selection or
termination of employment to show by specific comparison with other employees that the selection was
unfair.”
The argument being on behalf of the applicants that if
they were not specifically assigned to the main workshop,
but could be directed to work throughout the works, and
did in fact work throughout the works, then they may not
fit within the area and scope of the redundancy clause as
provided for in the Order of Kenner C on 4 April 2000.
This order says at clause 4.1:
“This order relates only to the following areas/classifications of maintenance operations of Midland
Brick Company Pty Ltd at Middle Swan, Western
Australia:
4.1.1. Die and Core Workshop;
4.1.2. Main workshop;
4.1.3. Shift and Non shift tradespersons and
Trades Assistants;
4.1.4. Storepersons.”
It is submitted on behalf of the applicants that the
respondent did not compare the productivity of the main
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workshop with other areas of the business, eg mechanic
workshop, the hammer mill workshop, the kilns 1—6
workshop, the Whiteman workshop and a lot of the other
maintenance workshops. The applicants say that failure
to do this by the respondent means that they were not
given the opportunity to compare their productivity with
the productivity of the other workshops, prove their
efficiency and survive the cost cutting reviews.
In relation to Mr Connors it is submitted that he suffered
injuries to three of his vertebrae in his lumbar spine on
24 January 2000, was off work fully incapacitated and
returned to work on light duties after one week. His
medical expenses were paid and after his termination,
his weekly payments for workers compensation were back
paid to 18 May 2000 and he received weekly payments
until July 2001. This the applicant says is an entitlement
to partial incapacity payments and medical allowances
under s84AA of the Workers Compensation and
Rehabilitation Act and hence a comparable position
should have been left open for Mr Connors for 12 months
from 24 January 2000. The applicant says that the
respondent not having done so has breached the Workers
Compensation and Rehabilitation Act.
The applicant says further that the respondent had a duty
at common law, separate to the Minimum Conditions of
Employment Act, to advise the applicants of their
impending redundancies prior to it being a decision and
prior to making the decision. The applicant also says the
respondent did not comply with s41(2) of the Minimum
Conditions of Employment Act in that they did not consult
the applicants about the likely effect of the redundancy
and the measures that may be taken by the employer and
employee to avoid or minimize the significant effect of
that decision. In their view, any instance where an
employee is simultaneously advised of his/her redundancy
and terminated, cannot lead to compliance with section
41.
The evidence of Mr Bucu is as follows. A shift fitter is
one who does shift work after normal time worked. The
afternoon shift commenced at 2pm and the night shift
commenced at 10pm. Normal time was 6am to 2pm. To
be a fitter you need to have a Metal Trades certificate,
which he possessed. Shift fitters worked in all the
production and the service workshops. Mr Bucu could
and did do the work of a shift fitter, eg in the Hammer
Mill workshop. There were shift workers employed in
the Clay shed workshop and he worked there not as a
shift fitter but as a service fitter. Shift fitters were also
employed in Kiln 7, 8, 10, 11 and brick machines. Mr
Bucu, before he went on holiday at Christmas time in
1999, was doing work in Kilns 7, 8, 10 and 11 as a service
fitter and returned from holidays in mid April 2000. On
return from holidays he worked in the main workshop.
Mr Bucu’s evidence is that you are a shift fitter if you
work on shift; he worked only afternoon shifts and
occasionally worked longer to finish a job. Employees
moved between doing service work, maintenance work
and production work, and he had to do so. He was never
offered the opportunity to go on to a preference list for
employment as a shift fitter. He was very upset that he
only got one week for every year of service as redundancy
pay as he knows other employers have paid 3—4 weeks
for every year of service. He then said most firms pay 45 weeks redundancy payment. He was advised on 17 May
2000 of his redundancy. There was no discussion as to
how the effects of his redundancy could be reduced.
Under cross-examination Mr Bucu said that he knew some
of the shift fitters at Midland Brick, some were friends,
and it was not for him to judge how good they are. Further,
under cross-examination by Mr Di Girolami, Mr Bucu
says—
“Now, would you agree that shift fitter work is an
area that is required and there’s been no redundancies in that area?—I don’t know it’s been any
redundancy of that area where is shift fitters. In my—
in our—in our workshop area that we been
redundant, I been redundant. I don’t know other—
other workshops, how many people been put off like
shift fitter.
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But the question was, Mr Bucu, are you aware that
shift fitters were subject to redundancy at the same
time that the main workshop were subject to redundancy?—Not on the same time. I don’t know. I not
aware of—
So you’re not aware that—?—No, no.
- any redundancies were necessary, because your
evidence was that it’s a very high turnover and obviously jobs are required in the shift fitting area? People
are not being made redundant in that area?—I know
that is other workshop—been—been any redundancy
or not. Before I was redundant that never happen, it
didn’t happen, in other workshops.
But you can’t say—you can’t stand there and say
that some other individual fitter should’ve been made
redundant instead of you, can you?—I cannot say
that he shouldn’t or should —”(transcript page 490)
Later at transcript page 492 he says—
“I been paid—I been paid 1—1 week per year.
Yes?—And that’s why I’m not happy. That’s why I’m
here for, that’s why I’m here, because that didn’t happen.
That wasn’t—
But, Mr Bucu, do you understand that is greater than the
metal trades award?—No. I’m not agree with you.”
Much of the evidence covered by Mr Bucu had been
covered previously in hearing, particularly the evidence
relating to the areas in which he worked. In addition, the
evidence of Mr Bucu relating to whether someone else
should have been chosen was very general and
inconclusive. Similarly his complaint about the
inadequacy in his view of the redundancy payment took
that matter no further than from the beginning of hearing.
The Commission was advised that the applicants, in all
likelihood, were to each give similar evidence.
Accordingly, the Commission refrained from hearing
further evidence along those general lines (transcript
pages 496-499).
Mr Connors gave evidence that he injured his lower back
on 24 January 2000, he attended Dr Hart at Swan Medical
Centre, and was back at work on light duties a week later.
The company paid for his visits to the doctor and after
going to court he was paid workers compensation
payments approximately three months after his
termination; backdated to 18 May 2000. These monies
were about the same as the wages he earned at Midland
Brick and continued until early July 2001. He was certified
partially unfit for work and received full fortnightly
payments. He says he received physiotherapy and
hydrotherapy treatment, all of which was paid for, and
his medication expenses were also paid. Mr Connors also
gave evidence, in similar terms as Mr Bucu, that he was
better than some of the fitters there albeit he would not
say who. He says also that he worked in a range of places
at the respondent’s premises.
Under cross-examination, Mr Connors says he was not
in receipt of workers compensation payments as at 17
May 2000. Mr Connors was certified fit for restricted
duties from 10 May 2000 to 31 May 2000 in a progress
medical certificate from Dr Bloor; meaning that he was
on light duties at the time of his termination and fully
paid [Exhibit DCR1].
Mr Jujunovich gave evidence that he did the work of the
shift fitters for nearly three years whilst at Midland Brick.
He says he did “top” fitting and fabrication work. He did
welding, boiler making, body building. He worked in the
production area and brick machines. Similarly there is
no specific evidence to suggest that someone else, or some
other persons, should have been selected for redundancy
instead of Mr Jujunovich.
In summary, leaving aside the evidence of Mr Connors
in relation to workers compensation, the evidence of the
applicants takes me no further than the stage I was at
when my Reasons for Decision were delivered on 7 June
2001. It was clear at that stage that the applicants worked
in a number of areas in Midland Brick as tradespeople. It
is still clear that is the case. It is not disputed that they
worked in the main workshop at the time of termination.
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Their jobs were made redundant as I have found and I do
not need to cover again the reasons already expressed.
There has been no evidence brought forward by any of
the applicants to satisfy a finding that someone else should
have been chosen instead of them. The applicants have
simply failed to make their case in that regard.
20 The applicants were covered by the Order of Kenner C
of April 2000 and their redundancy payments were
prescribed in that Order, and I so find. In saying this I
consider that this matter is very clear and is apparent from
my earlier Reasons for Decision. However, the applicants
have argued that either they were not properly informed
of the Order, and I do not find this to be so, or that as they
were employed generally they were not part of the main
workshop. This is also wrong in my view. I do not recite
the Order in full and there is no need to do so. The Order
is clear in its terms and the applicants were part of the
main workshop. The contention now that they were
somehow not part of the main workshop, because they
were not employed specifically for the main workshop
and did not work there exclusively, is an artifice designed
to exempt them from coverage of the Order. Similarly, I
have covered previously in the Reasons for Decision, my
view that they were aware of the extensive union
negotiations with the company over the redundancy order
(see paragraph 30). They as members of the union are
bound by the agreement made by their representatives. It
is conceded on behalf of the applicants that they received
more in payment under the terms of that Order than they
would have received pursuant to the Metal Trades General
Award. This is the case even though Mr Bucu in his
evidence does not accept that point. He clearly considers
the company should have paid a more generous
redundancy payment as in his mind other employers do
so. Having viewed Mr Bucu giving his evidence, I have
no doubt as far as Mr Bucu is concerned, that this is the
substance of his application; namely, other employers in
his mind pay larger redundancy payments and he should
have received more.
21 Irrespective of the earlier redundancy Order of the
Commission, the respondent is bound to comply with
the Minimum Conditions of Employment Act 1993. I say
this for completeness and not to suggest that there is any
inconsistency or contradiction between the requirements
of the redundancy Order of Kenner C and the terms of
that Act. The issue as to whether the respondent complied
with the terms of section 41 of that Act was covered
previously in my Reasons for Decision. I consider, having
regard to my obligations under section 26 of the Industrial
Relations Act, that given the facts of this matter, the
respondent has complied with those requirements of the
Minimum Conditions of Employment Act. At the hearing
on 4 October 2001 I covered this point (see Transcript
497-8). To elaborate I would add that in my view the
respondent having effected the closure of workshops was
not likely to be in the position to effect much by way of
alternative employment for the applicants. The history of
negotiations between the company and unions, and the
terms of the Order, demonstrate as submitted on behalf
of the respondent, that the company paid a higher price
in redundancy to achieve the required reductions in the
workforce. They were offered counselling and out
placement services. The applicants in their evidence have
focused on the contractors and latterly the shift fitters
and in both instances unconvincingly. The evidence is
that some shift fitters were appointed at a date after the
terminations in the main workshop. I would add that the
Order, by its contents and the fact of the extensive
negotiations which led to its making, clearly envisage
and cover the circumstances in which the applicants were
ultimately placed. What the argument for the applicants
suggests is that the agreement made and the Order issued
to cover these circumstances was somehow inadequate.
This argument is wrongly based in my view
22 I turn now to the issue of Mr Connors’ workers
compensation. It is clear from the evidence given by Mr
Connors and by [Exhibit BCR1], the progress medical
fitness certificate, that at the time of his termination Mr
Connors was at work, on light duties, and was assessed
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as being fit for restricted duties (Transcript p.508). Section
84AA of the Workers Compensation and Rehabilitation
Act 1981 stipulates:
“84AA. Employer to keep position available during worker’s incapacity
(1) Where a worker who has been incapacitated
by disability attains partial or total capacity
for work in the 12 months from the day the
worker becomes entitled to receive weekly
payments of compensation from the employer,
the employer shall provide to the worker—
a. the position the worker held immediately before that day if it is reasonably
practicable to provide that position to
the worker; or
b. if the position is not available, or if the
worker does not have the capacity to
work in that position, a position—
(i) for which the worker is qualified; and
(ii) that the worker is capable of
performing,
most comparable in status and pay to
the position mentioned in paragraph
(a).
Penalty: $5000.
(2) The requirement to provide a position mentioned in subsection (1)(a) or (b) does not
apply if the employer proves that the worker
was dismissed on the ground of serious or
wilful misconduct.
(3) Where, immediately before the day mentioned
in subsection (1), the worker was acting in, or
performing on a temporary basis the duties
of, the position mentioned in paragraph (a) of
that subsection, that subsection applies only
in respect of the position held by the worker
before taking the acting or temporary position.
(4) For the purpose of calculating the 12 months
mentioned in subsection (1), any period of
total capacity for work is not to be included.”
23 The section does not operate as a prohibition to the
termination of an employee’s services and is but one
consideration in a determination of whether a dismissal
was unfair. The respondent refers to the decision of Beech
C in Raymond John Stockwin v Cable Sands Pty Ltd
(1997) 77 WAIG 509 as follows—
“Prior to the insertion of s84AA there was no statutory restriction on terminating the employment of
an employee who is absent from work on workers’
compensation. Termination of employment could
occur provided the relevant notice period was given
(HEIU v St George’s Hospital (1975) 55 WAIG
1053). Section 84AA makes it an offence to dismiss
an employee for the first 12 months while the employee is absent on workers’ compensation unless
the dismissal is for serious and wilful misconduct.
But in Mr Stockwin’s case he was not absent from
work on workers’ compensation when he was dismissed. He had been certified fit for either partial or
full employment and was actually at work (although
not required to attend pending the company’s consideration of his action) when he was dismissed.
If indeed an employee absent on workers’ compensation is dismissed so that the employer, in breach
of s84AA, does not offer the employee his or her
previous job back upon attaining partial or total capacity for work in the 12 months from the day the
employee becomes entitled to receive weekly payments of compensation from the employer, the
breach renders the employer liable to a penalty under that Act. Although Mr Clohessy argued that
s84AA prevented Mr Stockwin’s dismissal from
happening that is not the case. As the High Court
recently observed, the fact that a statute prohibits
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the doing of an act does not show that the act cannot
be done (per Latham CJ in Automatic Fire Sprinklers v Watson as cited with approval by Brennan
CJ, Dawson and Toohey JJ in Byrne v Australian
Airlines Ltd (1995) 69 ALJR 797 at 804). The question whether Mr Stockwin was dismissed on the 5th
March is thus a question of fact. A dismissal which
is in breach of the Workers’ Compensation and Rehabilitation Act 1981 may of itself also be unfair
although the fact of the breach will be simply one
factor to be taken into account in the overall circumstances (Newmont Australia v AWU (1988) 68 WAIG
677 at 679).”
24 I respectfully follow that reasoning and consider that to
seek to apply section 84AA as a means of job protection
for Mr Connors for twelve months, given Mr Connors
return to work on light duties, is to wrongly apply that
section. I likewise had considerable doubt as to the
practicability of its application given the fact that Mr
Connors’ was genuinely made redundant.
25 For all of the above reasons I would dismiss the
applications.
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Reasons for Decision.
The applicant claims, pursuant to s.29(1)(b)(i) of the
Industrial Relations Act 1979 (“the Act”), that he has been
harshly, oppressively or unfairly dismissed from his
employment with the respondent.
The applicant lists his occupation as being Loss Adjuster
and he commenced with the respondent on 12 February
2001, that employment ending on 23 April 2001.
The respondent has challenged the jurisdiction of the
Commission on the basis that the applicant’s employment
was the subject of an award of the Australian Industrial
Relations Commission (“AIRC”), which contained a
dispute settlement procedure which provided for referral
of any dispute to the AIRC. The respondent says this
creates a conflict between that award and the Act, and
that conflict is to be resolved by the Federal award taking
precedence. Further, it says that the applicant’s
employment was the subject of a 12 month probationary
period, and while the applicant challenges the
reasonableness of that probationary period that would be
a matter able to be referred to the AIRC for determination.
The matter of jurisdiction was addressed by the parties
in written submissions. Attached to the respondent’s
submission is a witness statement of Vern Sumner, the
State Manager of the respondent in Western Australia.
According to Vern Sumner, the respondent’s business
includes loss adjusting, incorporating claims
management, as well as professional service and advice
in all insurance related matters. Mr Sumner says that the
respondent is a Chartered Loss Adjusting business dealing
with claims management, and a building consultancy
company which complies with the Code of Professional
Conduct of the Australasian Institute of Chartered Loss
Adjusters.
The applicant is described by Mr Sumner as a qualified,
skilled and professional Loss Adjuster with a number of
years experience. The applicant’s duties were performed
to a substantial degree away from the respondent’s
premises. According to Mr Sumner, from around 8.00am
to 11.00am each day, the applicant would attend to
appointments on his way to the office and he would do
the same in the late afternoon on his way home. These
appointments were usually with insurance claimants,
where the applicant made visits to sites and houses,
interviewing the insured, verifying loss and collecting
relevant information pertaining to the adjustments of the
loss relating to a claim caused by such things as storm
damage or burglary.
According to Mr Sumner, while the applicant was at the
respondent’s premises, he would prepare reports, coordinate quotes, deal with correspondence and make and
receive telephone calls regarding the matters with which
he was dealing. He would also do internal record keeping
and reporting.
The first question in determining whether the Commission
has jurisdiction to deal with this claim is whether or not
the applicant’s employment was the subject of an award
of the AIRC. The respondent says that the applicant’s
employment was covered by the Insurance Industry Award
1998, (“the Award”) an award of the AIRC.
Clause 6.—Parties of the Award sets out to whom the
Award applies. It provides—
“6. PARTIES BOUND BY AWARD
This Award binds the employers named in the schedule of respondents to this Award with reference to
all their employees, as defined in clause 4 of this
award employed at the date of the making of the
award or thereafter in the Commonwealth of Australia, including the Australian Capital Territory and
the Northern Territory and the Finance Sector Union of Australia and its officers and members.”
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Within the schedule of respondents, Schedule IXX, is
contained “LAC Loss Adjusters, 3 Cowell Street,
GLADESVILLE NSW 2111. Therefore, I conclude that
the respondent to this matter is a respondent to the Award
and this does to appear to be disputed by the applicant.
As to whether the applicant is an employee “as defined
in clause 4”, that clause provides—
“4. DEFINITIONS
4.1 “Employees” means
4.1.1 The clerical and administrative staff of respondent employers including
4.1.1(a) Employees working in the information
technology area
4.1.1(b) Representatives employed in the insurance industry
4.1.1(c) Messengers
4.1.1(d) Operators of office machinery
4.1.2 However with regard to respondent loss adjuster companies only clerical employees are
covered by this award.
4.2 “Representative” means an employee who works
away from the office undertaking assessing, surveying and risk control duties as directed or
product sales functions.”
According to Clause 4.—Definitions, then,
“Representatives employed in the insurance industry” is
one of the categories of clerical and administrative staff
who are employees for the purposes of Clause 6.—Parties
of the Award. Is the applicant a Representative, and is he
employed in the insurance industry?
According to Mr Sumner’s statements, the applicant’s
major and substantial work was undertaken away from
the office, visiting sites and meeting insurance claimants
undertaking work which may be described as “assessing”.
His office-located work would appear to have been work
in support of that which was done away from the office.
Accordingly, I conclude that the applicant could well be
described as a Representative for the purposes of the
Award. I note that although the definition of a
“Representative” makes reference to a product sales
function, there is no requirement that a representative be
engaged in sales. As to the applicant being a
Representative employed in the insurance industry, the
Award contains no definition of that industry, albeit that
the Award title is “Insurance Industry Award”. One can
infer that loss adjuster companies and their employees
fall within the insurance industry on the basis that
paragraph 4.1.2 says that with regard to those companies,
only clerical employees are covered by the award.
Further, the Macquarie Dictionary Revised Edition 1995
defines “insurance” as including—
“the act, system, or business of insuring property,
life, the person, etc., against loss or harm arising in
specified contingencies, as fire, accident, death, disablement, or the like, in consideration of a payment
proportionate to the risk involved.”
I note too, the definition of “loss”, also from the
Macquarie Dictionary (op cit), as including—
“ “Insurance” a. occurrence of a risk covered by a
contract of insurance so as to result in insurer liability.”
I conclude that the applicant was engaged in the insurance
industry as his work involved him in “assessing of
domestic and commercial insurance claims” (See Notice
of Application, Particulars of Claim, point 12), and “the
respondent provides professional service and advice in
all insurance related matters” (Witness Statement of Vern
Sumner).
The next question then is whether the applicant’s
employment was excluded from the Award by the terms
of paragraph 4.1.2 which says that only clerical employees
of loss adjuster companies are covered by the Award.
The employees covered by the Award, as set out in Clause
4.—Definitions are clerical and administrative staff of
respondent employers, including a number of specified
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areas of employment. “Representatives employed in the
insurance industry” is an example or an inclusion in the
description “clerical and administrative staff”.
The question then arises as to whether Representatives
are clerical or administrative, because if the applicant had
been a member of the administrative staff he would be
excluded from the Award’s coverage.
An examination of the Award is not helpful in this regard.
Part 5—Salaries and Related Matters, includes Clause
14. Salaries and Classification. This provides a grading
system, but the grading system does not distinguish
between clerical and administrative, or any of the callings.
Point 14.1 says that the definitions of the grades are
contained in Appendix B. Appendix B, which sets out
the grading system and definitions, does little to clarify
this. Grades 1 and 2 appear to cover entry and base level
work. It is also particularly confusing as Grade 3
(Administrative) would, according to its title, appear to
cover administrative employees, yet the “typical/purpose
responsibility” of Grade 3 (Administrative) is “To carry
out clerical/technical and administrative duties …”.
What, then, is the difference between clerical and
administrative employees? The Macquarie Dictionary (op
cit) defines “Administrative” as—
“pertaining to administration; executive: administrative ability, problems, etc.”
“Administration” includes—
“1. the management or direction of any office or employment. … 3. any body of people entrusted with
administrative powers.”
It defines “clerical” as including—
“1. pertaining to a clerk or to clerks.”
and “clerk” includes—
“1. one employed in an office, shop etc., to keep
records or accounts, attend to correspondence, … ”
It would seem that the applicant’s duties were not so much
involved in the management or direction of the office or
the employment within the business of the respondent,
although it involved work requiring some record keeping
and reporting which was ancillary to the “Representatives”
duties. Given that the definition of “employee” in clause
4 provides that “clerical and administrative staff of
respondent employers” includes a range of callings or
types of work, including Representatives, and that the
applicant was not engaged in the work of administering
or managing the respondent’s business, then, by the
process of elimination, I conclude that the applicant was
part of the clerical staff of the respondent for the purposes
of the Award’s coverage. As the respondent is engaged in
loss adjusting activities, I conclude that it is a “respondent
loss adjuster compan(y)” referred to in paragraph 4.1.2.
Therefore, I conclude that, as a clerical employee of a
respondent loss adjuster company, the applicant was
subject to the Award in his employment with the
respondent.
The next issue is whether the applicant’s employment,
being the subject of a Federal award, excludes this
Commission’s jurisdiction.
The Award contains a clause which indicates that disputes
involving employees covered by the Award are to be
referred to the AIRC. It is Clause 9, which provides—
“PART 3—DISPUTE RESOLUTION
9. PROCEDURE TO AVOID INDUSTRIAL DISPUTATION
9.1 In the event of a dispute arising in the workplace the
procedure to be followed to resolve the matter will
be as follows—
9.1.1 The employee will meet the immediate supervisor to discuss the issue.
9.1.2 Where the matter is not resolved at this meeting, the parties involved in the dispute will
arrange further discussions between the employee and his or her nominated
representative, if any, and more senior levels
of management.
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9.2 If the matter is still not resolved a discussion will be
held between representatives of the Insurance Employers Industrial Association, or any other
representative of the employer, and the Union or any
other representative of the employee.
9.3 If the matter remains unresolved after these discussions it may be referred to the Australian Industrial
Relations Commission.
9.4 While the parties attempt to resolve the matter work
will continue as normal unless the employee has reasonable concern about an imminent risk to his or
her health and safety.
9.5 An employee who is a member of the union may
seek the assistance of the union at any stage in the
procedure.”
The decision of the Industrial Appeal Court in City of
Mandurah v. William Hull 80 WAIG 4319 deals with the
matter of access to the unfair dismissal provisions of the
Act by employees covered by awards of the AIRC. The
decision of Anderson J. (with whom Kennedy J agreed)
said firstly that for the purposes of the Act, there is no
distinction between employees covered by awards of the
AIRC and other employees. The only exclusion relates
to employees whose employment is the subject of a
workplace agreement. In that regard the word employee
in s.29 of the Act includes employees covered by Federal
awards.
The question then arises as to whether a conflict or
inconsistency arises such as to enliven s.109 of the
Constitution. His Honour Anderson J. said at page 4322:.
“… the mere fact that the parliament of the Commonwealth and the parliament of the State each
legislate upon the same subject does not decide the
question whether there is an inconsistency. It may
appear that the Federal law was intended to be supplementary to or cumulative upon State law, in which
case “no inconsistency would be exhibited in imposing the same duties or inflicting different
penalties. The inconsistency does not lie in the mere
coexistence of two laws which are susceptible of simultaneous obedience. It depends upon the intention
of the paramount Legislature to express by its enactment, completely, exhaustively, or exclusively,
what shall be the law governing the particular conduct or matter to which its attention is directed”: Ex
parte McLean (1930) 43 CLR 472 per Dixon J at
483.”
His Honour noted at page 4322 that—
““Unfair dismissal is not in terms included in the
list of allowable award matters,” for Federal awards,
and, where a provision not meeting that test existed
in a Federal award on 1 July 1998, it ceased to have
effect.”
He went on to pose and answer the following question at
page 4322—
“So the first question is whether, on the subject of
unfair dismissal, the Commonwealth parliament did,
within the Workplace Relations Act as it stood at the
material time, authorise the Australian Industrial
Relations Commission to make and maintain an
award containing provisions with respect to unfair
dismissal to the exclusion of State law. It seems to
me that on that question, s 152(1A) of the Workplace
Relations Act 1996 is decisive. At the material time,
it provided that—
“If a State law provides protection for an employee against harsh, unjust or unreasonable
termination of employment (however described in the law), subsection (1) is not
intended to affect the provisions of that law
that provide that protection, so far as those
provisions are able to operate concurrently
with the award.”
Subsection (1) is, of course, the subsection which
provides that if a State law or State award is inconsistent with or deals with a matter dealt with in a
Federal award, the latter prevails “and the former, to
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the extent of the inconsistency or in relation to the
matter dealt with, is invalid”.
Having said that, though, Anderson J. noted at page 4323
that it is—
“… “well established that a provision in a Commonwealth statute evincing an intention that the statute
is not intended to cover the field cannot avoid or
eliminate a case of direct inconsistency or collision,
of the kind which arises, for example, when Commonwealth and State laws make contradictory
provisions upon the same topic, making it impossible for both laws to be obeyed”. In such a case, a
provision in a Commonwealth law that it was not
intended to cover the field cannot displace the operation of s 109 in rendering the State law inoperative.
This is expressly recognised in s 152(1A) by the requirement that the two laws must be able to operate
concurrently, in order for the State law not to be invalidated. It therefore remains to consider whether
there is a direct inconsistency or collision between
the provisions of the award and s 29 of the WA State
Act such that they cannot operate concurrently.”
With regard to the award before the Industrial Appeal
Court, which provided for the referral of a claim of unfair
dismissal “to the Western Australian Industrial Relations
Commission in accordance with the provisions of
s.29(1)(b)(i) of the Industrial Relations Act,” His Honour
noted—
“I can see nothing in the WA State Act which purports to cut down or qualify the rights or benefits
conferred by the award or which purports to impair
the operation of the material provisions of the award.
It is, I think, clearly a case in which the rights under
the Federal award insofar as they have survived the
introduction of the Workplace Relations Act 1996
(Cth) are to be cumulative upon the rights under the
State law.”
As to whether the Workplace Relations Act 1996 (Cth)
(“WR Act”) intended to cover the field in respect of unfair
dismissal such as to exclude the jurisdiction of this
Commission, His Honour said at pages 4323 and 4324—
“In the first place, remedies for unfair dismissals are
accessible only by certain categories of employees:
s 170CB. It could be argued that this merely manifested an intention that employees covered by Federal
awards who were not within the enumerated categories were not to have any access at all to unfair
dismissal remedies. It would be very difficult to discern any rational basis for such an intention. Anyway,
as Associate Professor McCarry points out in his
article referred to above at 88, the Commonwealth
has indicated quite clearly that it does not intend to
cover this field. Section 170HA provides that the
statutory remedies in the Act “are not intended to
limit any rights that a person or trade union may
have to appeal against termination of employment
or to secure the making of awards or orders relating
to termination of employment”. This expressly preserves any rights which a Federal award employee
may have under State law with respect to unfair dismissal. It follows from this that the Workplace
Relations Act cannot be interpreted as intending to
cover the field. Thus, any inconsistencies between
the Workplace Relations Act and the State law must
necessarily be confined to the “direct collision” type.
Furthermore, s 170HB says that an application alleging harsh, unjust or unreasonable termination
must not be made under the Workplace Relations
Act if proceedings for a remedy in respect of that
termination have been commenced under, among
other things, a law of a State. This, too, is a clear
indication that a “covering the field” operation must
be denied to the Workplace Relations Act. It is the
manifestation of a clear intention to preserve such
access to State regimes as may otherwise have been
available: McCarry (supra) at 89.”
McKechnie J., in City of Mandurah v Hull (supra) at page
4325 dealt with the question of inconsistency between
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the Act and the WR Act. He noted at paragraph 82, the
terms of subsection 152(1A) of the WR Act which
provides—
“1 Subsection 152(1A)
(1A) If a State law provides protection for an
employee against harsh, unjust or unreasonable termination of employment
(however described in the law), subsection
(1) is not intended to affect the provisions
of that law that provide that protection, so
far as those provisions are able to operate
concurrently with the award.”
McKechnie J. noted that the amended s.152(1A) of the
WR Act was operative at the time of the respondent’s
dismissal. It is noted that the applicant’s dismissal in this
case took place on 23 February 2001, during which time
s.152(1A) was operative. McKechnie J. noted at page
4325, in respect of that—
“It is possible for a Federal law to cover the field
notwithstanding an expression of legislative intent:
The University of Wollongong v Metwally (1984)
158 CLR 447 per Gibbs J at 445. An example of
such a law is likely to be very rare indeed.
The Workplace Relations Act (Cth) is not such an
example. The rights conferred by the Workplace
Relations Act (Cth) are quite capable of concurrent
observance with those created by the Industrial Relations Act. The rights under the Workplace Relations
Act (Cth)) are cumulative upon those under the Industrial Relations Act. The Workplace Relations Act
(Cth) s 152(1A) expresses a clear intention not to
affect the Industrial Relations Act if s 23 and s 29
can operate concurrently with the award.
…
Where there is no direct inconsistency and the Commonwealth Act states that the statute is not intended
to cover the field, that statute will be effective to
avoid inconsistency by making it clear that a law is
not intended to be exhaustive or exclusive: R v Credit
Tribunal; Ex parte General Motors Acceptance
Corporation (1976) 137 CLR 545 per Mason J at
564.”
The Industrial Appeal Court in City of Mandurah v Hull
(op cit) dealt with a Federal award which specifically
recognised the ability for a claim of unfair dismissal to
be referred to this Commission. In this regard, the words
“so far as these provisions (i.e. the provisions of the State
law) are able to operate concurrently with the law”
contained in s.152(1A) of the Federal Act are significant.
Section 152(1A) leaves intact sections 23 and 29 of the
Act, which can and do operate concurrently with the
Award the subject of that application.
In this case, the Federal Award, being the Insurance
Industry Award 1998, provides for a dispute settlement
procedure in clause 9—Procedure To Avoid Industrial
Disputation which provides that any matter unresolved
after discussions may be referred to the AIRC. This clearly
indicates the intention that disputes between an employee
and employer covered by the Award are to be dealt with
by the AIRC. In this way, this matter is distinguished
from City of Mandurah v Hull (op cit) where the terms of
the award did not indicate an intention to cover the field
but rather enabled unfair dismissal claims to be dealt with
by this Commission. This is not the case in the Insurance
Industry Award 1998. The Award expresses the intention
that where an issue remains unresolved, a party may refer
it to the AIRC. I take the word “may” to mean that there
is no compulsion to take the dispute further, however,
where a party chooses to pursue a matter, the AIRC is the
appropriate tribunal, unlike in City of Mandurah v Hull
(op cit) where the appropriate tribunal for referral of
unresolved matters was the Commission. Therefore, the
Award expresses the intention that, where a party chooses
to pursue a matter in dispute, it is to be referred to the
AIRC.
Is the provision within the Award able to operate
concurrently with the State law, ie s.29, as required by
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s.152(1A) of the WR Act. On one hand the Award provides
for referral of any unresolved matters of dispute arising
in the workplace to the AIRC. On the other, s.29(1)(b)(i)
of the Act provides for the referral of a particular type of
industrial matter, being a claim of harsh, oppressive or
unfair dismissal, to this Commission. Such an industrial
matter constitutes one of the types of unresolved
workplace disputes as provided for in the Award.
Accordingly, both the Award and the State law deal with
the same matter. They cannot be applied concurrently as
referral of an unfair dismissal claim to this Commission
would be contrary to the Award provision which provides
for referral to the AIRC. On this basis I conclude that
there is a direct conflict between the provisions of the
State law and the Award. They are not able to operate
concurrently. There is no indication that the intention is
for the rights under the Award to be cumulative upon the
rights under the State law. Accordingly, in the terms of
s.152(1A) of the WR Act the provisions of the Award are
not able to operate concurrently with the terms of the Act
and thereby an inconsistency arises and the Federal award
applies to the exclusion of the State Act.
40 Accordingly, I conclude that the applicant is not able to
proceed with his application before this Commission, and
the application is to be dismissed.
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Reasons for Decision.
(Given extemporaneously and subsequently edited by the
Commissioner)
These two applications, by Mr William Cochrane and
Ms Roslyn Miller, are made pursuant to section 29(1)(b)(i)
of the Industrial Relations Act, 1979 (the Act). The
applications for denied contractual benefits, made
pursuant to section 29(1)(b)(ii) of the Act, were withdrawn
by leave at hearing.
The contention is that Mr Cochrane and Ms Miller were
constructively dismissed on 8 May 2001, and I will come
to that shortly. The evidence concerning that is a meeting
involving Mr Cochrane, Ms Miller and Mr Rod Anderson,
the General Manager of the respondent company, on 8
May 2001 at the company’s premises in Teddington Road,
Burswood. They alone can give evidence regarding what
happened at that meeting.
Evidence as to what occurred outside the office on that
occasion has been given by Mr Calameri, the Human
Resources and Training Manager for an associated
company of the respondent, Mr Wilson, a fellow
employee, and, to a degree by Ms Mayfield, the State
Operations Manager for Tempo Security.
Following all the evidence, but during the course of the
hearing, the matter was adjourned briefly to encourage
the parties to seek to settle the matter. The Commission
declared at that stage that he would rely on the evidence
of Mr Calameri. I found him to be very credible and, as
indicated to the parties, I accept his evidence without
reservation. I was impressed with him as a witness in
terms of being straightforward and providing a reliable,
detailed account of what occurred. On the basis of Mr
Calameri’s evidence I find that Mr Cochrane was agitated
on entering the meeting of 8 May 2001; that Mr Cochrane
was highly agitated and swearing at the conclusion of
the meeting, outside the building; that Mr Cochrane, and
it is really uncontested, tendered his resignation; that Ms
Miller tried to get him to go back into the building to sort
out the issue, and he would not; and that finally, Mr
Cochrane is, in Mr Calameri’s view, of good character
and otherwise calm.
The next point goes to the evidence of the applicants and
Mr Anderson in relation to that meeting. I should say, in
relation to Ms Miller’s evidence, in response to questions
from the Commission, it is clear that she is bound by the
actions of Mr Cochrane, in that she has given evidence
that she agrees with his actions, and was, in effect, about
to take similar action had it not been that Mr Cochrane
took control of the matter. They are a couple who worked
and lived together and whatever findings are made in
relation to the termination of their services cover both of
them.
The applicants allege that Mr Anderson was aggressive,
abusive, pointed and swore at the meeting. The context
of that being that his actions were such as to justify a
view that the contract should be at an end. In effect they
had no other alternative but to leave their employment;
they were pushed, they did not jump. It is clear on the
evidence of the applicants alone that, prior to any alleged
swearing on the part of Mr Anderson, Mr Cochrane had
taken control of the meeting and had resigned. As I said,
given the evidence of Ms Miller, he resigned effectively
for both of them. The swearing therefore did not bring
on the resignation announcement. There would have to
be a finding then, based on the evidence of the applicants,
that the actions of Mr Anderson were so threatening to
that point so as to cause the applicants to consider the
contract to be at an end.
I turn to the letter of resignation, which is at [Exhibit R1,
pages 164 to 166]. This letter was written by Mr Cochrane
and sent to Mr Schaeffer, Executive Chairman, Tempo,
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quite soon after the meeting of 8 May 2001. I will deal
shortly with the credibility of other witnesses, but having
heard the evidence and given the language of the letter, I
consider that letter to be a fairly calm report of how the
meeting proceeded, at least as Mr Cochrane perceived it
to be at that time.
8 It is clear when you read the letter, and when you hear
the cross-examination of Mr Anderson, that Mr
Anderson’s report of the order of the meeting is probably
correct. In other words leaving to one side his account of
the tenor of the meeting, Mr Anderson’s account of how
the discussion at the meeting progressed is in my view
more probable. Having heard Mr Anderson give evidence,
it is also my view that the meeting was conducted in an
aggressive fashion, and I do not attach blame to that. I
think it is probable, having seen the evidence given by
Mr Cochrane and Mr Anderson, that both men were in
an agitated state at the commencement of the meeting,
and continued in that way. Certainly, on the evidence of
Mr Calameri which I accept, Mr Cochrane entered the
meeting in an agitated state. I consider that it is most
probable that Mr Cochrane took offence, having already
been agitated, at the manner in which his partner, Ms
Miller, was being spoken to. I infer also that the meeting
broke down due to a comment by Mr Anderson,
something to the effect of “where’s the money”, the
meaning of the comment Mr Cochrane took wrongly. Mr
Cochrane took immediate offence at that.
9 It is clear on the evidence that Mr Anderson was concerned
about the cost overruns on the cleaning contract which
related to extra staffing and additional time spent in units
above the allocated contract time. Mr Anderson’s
comment about money related to that. I consider that Mr
Cochrane took the comment wrongly. Irrespective, the
fact is the meeting disintegrated at that point, and Mr
Cochrane, if his evidence is to be believed, acted relatively
calmly, putting his hand down in a firm manner, and
announced his resignation. I doubt the calmness of this
action.
10 I would have to say that, where there is a difference of
evidence between Mr Anderson, Ms Miller and Mr
Cochrane, I would prefer the evidence of Mr Anderson,
with one key exception. I believe his account has been
given in a credible and consistent fashion, undented under
cross-examination, albeit underplayed. I say underplayed
in the sense that I find the meeting was conducted in an
aggressive manner. As stated I attach no blame to that
except that the impression I have formed is that both men
were agitated and Mr Anderson was eager to get across
his points concerning paperwork and budgets. I also find,
when I look at the resignation letter of Mr Cochrane, that
it is probable that Mr Anderson used the words, “Fuck
off” at the conclusion of the meeting. Again having viewed
the evidence and looked at the letter, it seems to me that
the letter provides a reasonable abbreviated account of
what occurred. I should say, the accounts of Mr Cochrane
and Ms Miller were in my view more rehearsed and less
consistent under challenge.
11 I come to the issue of the constructive dismissal, and I
believe the application is misconceived. For the
applications to be successful I would have to believe that
Mr Cochrane and Ms Miller had no alternative, given the
actions of Mr Anderson, but to treat the contract at an
end at that point in time. The evidence does not lead me
to that view. Mr Anderson was not threatening, he was
attempting, albeit in an aggressive atmosphere, to get the
applicants to understand and address the needs of the
business for proper paperwork and adherence to budgets.
The evidence of Mr Anderson which I accept is that he
had previously sought to redress these problems and the
meeting was organised to ensure that the applicants
understood and complied. Typically also for a constructive
dismissal, the conduct is so bad or obvious as to be able
to form the reasonable view that the contract has ended,
and is not continuing in some fashion. Quite clearly the
contract continued whereby Ms Miller and Mr Cochrane
went back to work on Rottnest island and continued to
engage in dialogue with the company, albeit not with Mr
Anderson. The applicants were to work out their four
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week notice period. I should add, on the basis of the
evidence given by Mr Calameri is that Ms Miller would
seem to have been of the view, directly after the meeting
on 8 May 2001, that they should have gone back to talk
to Mr Anderson. Put differently, there was no need to
consider that the discussion or the contract had to end
there.
These are not features of a constructive dismissal that
you would normally find. Most importantly though the
actions of Mr Anderson cannot be construed as being so
offensive as to constitute a constructive dismissal. The
contracts were instead terminated at the hand of the
employer on 17 May 2001 on the island, and I so find.
My reasoning is this. What occurred was really a
resignation made in the heat of the moment on 8 May
2001. In those circumstances the employer should at least
allow a cooling off period. He/she may also take steps to
see whether the resignation should, in fact, be treated
seriously. Was it truly intended or does the employee
recant? The respondent in my view has allowed this
cooling off and took steps through Ms Mayfield to
ascertain Mr Cochrane’s intentions.
The applicants say that the employer then demanded their
written letters of resignation. I do not find this to be the
case. The cross-examination by Mr Crossley of Ms
Mayfield did not break her evidence down at all. She was
quite clear and emphatic that she had given Mr Cochrane
an opportunity to effectively renege on his resignation.
She was in my view credible and convincing in her
evidence, and I would find that she, in fact, did offer Mr
Cochrane the opportunity to, retract his resignation.
The termination of employment occurred on 17 May 2001
when the letter of termination was handed to Mr Cochrane
[Exhibit R1, page 167]. Even though the text of that letter
is not fully clear, it is intended, on the evidence to be a
termination of the contract, the respondent says at the
hands of the employee. Mr Cochrane and Ms Miller had
continued to work albeit increasingly reluctantly. Mr
Cochrane had written to Mr Schaeffer reaffirming his
resignation. The intention being to work out the four week
notice period as per the contract. Mr Anderson then had
equipment removed from their premises on 17 May 2001.
That equipment was needed, on the evidence of Mr
Anderson and Mr Cochrane, for the work to be done.
The removal of that equipment meant that the work could
no longer be done by the applicants, and it was intended
to be an end to the employment relationship. The
employer allowed the applicants to remain in the
company’s house until 5 June 2001.
The question is whether the dismissal at that time was
unfair. It was not wrongful; the employer under the
contract [Exhibit R1, page 138] had the right to terminate
and pay in lieu of notice. They simply bought the
employment to an earlier close. The applicants were
entitled to a fair go all round (Undercliffe Nursing Home—
v- Federated Miscellaneous Workers’ Union of Australia,
Hospital, Service and Miscellaneous, WA Branch 65
WAIG 385). I cannot find that the employer has acted in
a fashion so as not to afford Mr Cochrane and Ms Miller
a fair go in all the circumstances. In coming to that
conclusion, I would turn again to the evidence of Ms
Mayfield. Her evidence in my judgement is
straightforward, clear and credible and I accept her
evidence unreservedly. The view then formed is one where
the applicants having embarked on the course of
resignation were not going to change course and the
employment relationship had forever soured. Certainly
Mr Cochrane could no longer work with Mr Anderson
and did not intend doing so.
I consider that the relationship had broken down so much
between Mr Cochrane and Mr Anderson at that point in
time that Mr Cochrane simply did not want to work, and
would not again work for Mr Anderson . That is the
finding that I would make.
There is evidence, also from Ms Mayfield, that
information required by the employer was not
forthcoming leading up to 17 May 2001. In that sense I
would say that the employer had no alternative other than
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to conclude the notice period. The contract, which is not
in contention, provides for the termination on notice of
four weeks, or for that sum to be paid as an equivalent as
notice in lieu, and that point is not in contention. What
the employer did was to effect that termination on the 17
May 2001 and pay out the notice in lieu, which they are
entitled to do under the contract. For all of those reasons,
I would say that the applicants have been afforded a fair
go all round.
18 It may be said that the employer should have taken some
more positive steps, eg Mr Anderson should have taken
some direct steps to speak to Mr Cochrane. But the
evidence of Ms Mayfield is that she was on friendly terms
with Mr Cochrane, and so I take from that that Mr
Anderson had tasked her with the job of approaching Mr
Cochrane in the expectation that she might have been
better able to talk Mr Cochrane around. She could not do
so. I also take from that that Mr Anderson simply did not
want to talk to Mr Cochrane as there had been an
aggressive exchange.
19 For all of the above reasons I would dismiss the
applications.
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Order.
HAVING heard Mr T Crossley on behalf of the applicants
and Ms K Noyen of counsel on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—
THAT the applications be and are hereby dismissed.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
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Reasons for Decision.
The claim lodged by Ms Dean is that she was unfairly
dismissed by the respondent on 1 June 2001. On 26
September 2001 she lodged an amended Notice of
Application which seeks outstanding benefits of
$10,000.00 for “salary, lost wages, inconvenience,
organising airflights, personal property and housing,
accommodation, loss of opportunity”.
2 The respondent is a hairdressing and salon business in
Victoria. It has responded to these proceedings by way
of a Notice of Answer and Counter Proposal and an
affidavit.
3 The Commission listed the matter For Mention Only in
Perth, on the understanding that the respondent need not
attend, for the purpose of enquiring into this matter. Those
proceedings were transcripted. From the transcript, and
from the affidavit of Andrew Beale of 1 November 2001
I find the facts to be as follows.
4 On 16 May 2001 Ms Dean met with Mr Beale, who was
visiting from Victoria, in the Saville Hotel in Perth. A
discussion occurred between them regarding the
possibility of Ms Dean being employed by the respondent
to manage the respondent’s salon in Little Collins Street
in Melbourne. According to Ms Dean, Mr Beale
telephoned her at her home the following day and told
her that the respondent would be employing her.
5 Mr Beale’s affidavit states that no agreement was reached
as to the remuneration for the position, the roles and the
responsibilities of the position, the hours of work
expected, the timing and method of payment for any to
be performed or the date upon which Ms Dean would be
expected to commence work in the event that agreement
was reached between the parties.
6 Ms Dean then took steps to arrange accommodation in
Melbourne, organise flights and “tie up ends” in Perth.
She spoke with Mr Beale on many occasions over the
telephone. Then, on 1 June 2001 Mr Beale telephoned
Ms Dean and informed her that the position was “not
going to work”. It is at that point that Ms Dean states that
she was dismissed and this forms the basis for her first
application.
7 I find further as a matter of fact, however, that at no stage
was Ms Dean employed by the respondent.
8 It is this last fact which causes a fundamental difficulty
for Ms Dean’s application. As a matter of logic, if Ms
Dean was never employed by the respondent, she can
never have been dismissed. If she has not been dismissed
then her application in this Commission is a nullity
because Ms Dean is purporting to exercise the right given
to an employee under the Industrial Relations Act 1979
(WA) to bring a claim to the Commission that she or he
was harshly, oppressively or unfairly dismissed.
9 At best, Ms Dean had an agreement to be employed
by the respondent at some future point in time. It is
more likely that what has occurred has been a refusal
by the respondent to employ Ms Dean (see Princess
Margaret Hospital for Children v. Hospital Salaried
Officer’s Association (1975) 55 WAIG 543). The
distinction between a “refusal to employ” and a
“dismissal from employment” is significant because
although the refusal of the respondent to employ Ms
Dean may well be an “industrial matter” for the
purposes of the Act Ms Dean is not able to refer “an
industrial matter” to the Commission as the
Commission explained in Carol Leaper v Parry’s
Department Store (1984) 64 WAIG 962.
10 Under s.29(1)(b)(i) of the Act Ms Dean is able to refer to
the Commission a claim of harsh, oppressive or unfair
dismissal from employment and she has done so.
However, as that is not the case on these facts, an Order
will issue striking it out for want of jurisdiction.
1
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11 I add that even if it could be said that Ms Dean had been
employed by the respondent, the fact that the respondent
owns and operates a business in the State of Victoria and
has no relevant business connection with Western
Australia, it is quite likely that this Commission would
not have the jurisdiction to entertain Ms Dean’s claim. It
seems obvious to point out that this Commission is a body
set up by a statute of Western Australia. It has the
jurisdiction to enquire into and deal with industrial matters
within Western Australia. However, the industrial matter
needs to relate to an employee employed in a business
with a “real and substantial connection” with this State:
see Parker v Tranfield [2001] WASCA 233; (2001) 81
WAIG 2505. That does not appear to be the case on the
information currently before the Commission. On that
basis as well, it is likely that the Commission does not
have the jurisdiction to enquire into and deal with Ms
Dean’s claim.
12 I turn now to consider Ms Dean’s second claim. The
Industrial Relations Act 1979, gives Ms Dean the right
to claim in this Commission that she has been denied a
benefit, not being a benefit under an award or order, to
which she is entitled under her contract of service. The
immediate problem for Ms Dean, once again, is that even
if it could be said that a contract of service came into
existence between Ms Dean and the respondent, and that
is disputed, there is no evidence from which it could be
concluded that she was entitled to the “benefits” she
claims. It follows that this claim too will be struck out
for want of jurisdiction.
13 It may well be appropriate to restate the point made by
the Commission in the Leaper case referred to that it may
be that the circumstances in which Ms Dean finds herself
would give rise to a valid claim for breach of contract in
the civil courts, but they do not give rise to a claim within
the jurisdiction of the Commission.
14 Order accordingly.
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Order.
HAVING HEARD Ms S. Dean on her own behalf as the applicant Mr E. Wawra (of counsel) (by way of written
submissions) on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act 1979 hereby orders—
(1) THAT the claim by Ms Dean that she was unfairly
dismissed be struck out for want of jurisdiction.
(2) THAT the claim by Ms Dean that she has been denied benefits to which she is entitled under her
contract of service be struck out for want of jurisdiction.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.
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Reasons for Decision.
This application is brought by Mr Fitzgerald under s.
29(1)(b)(i) of the Act. He was dismissed from
probationary employment as a trainee truck driver with
the respondent company after thirteen days at a remote
mining site.
Mr Fitzgerald does not claim reemployment or
reinstatement but seeks an amount by way of
compensation to cover the outstanding balance on a loan
taken out to undertake a dump truck operator’s training
course ($1995.00) plus an amount equivalent to four
weeks wages ($1857.60). The original claim for an
outstanding contractual entitlement was withdrawn. Mr
Fitzgerald accepts that his final payment on termination
was in accord with the terms of his contract of
employment.
The applicant gained the trainee position following a
request from his step-father who was employed by the
respondent company at the time. The employment
terminated in circumstances where the applicant and his
step-father left together. The step-father represented the
applicant in these proceedings.
While the employer cites unsatisfactory performance as
the reason for termination, the applicant submits that the
dismissal was harsh and unfair in the circumstances. As I
understand it Mr Fitzgerald asserts that as a probationary
employee the respondent failed to properly train him on
driving the fully loaded dump truck down the ramp to
the pit; he was subjected to harassment by other
employees and on one occasion was physically assaulted
by the leading hand. Furthermore it is claimed that during
the period of his employment he was discriminated against
in that he and his step-father were denied accommodation
at the main camp.
As far as the respondent company is concerned the thirteen
days of employment were marked by the applicant’s
failure to take instructions, to comply with safety
requirements in operating the truck and to absent himself
from work without notice. It chose to exercise its right to
terminate the employment relationship pursuant to the
contract of employment.
Although there was conflicting evidence as to the length
of the probationary period and whether or not a medical
certificate had been obtained by the applicant prior to his
employment, those matters do not impinge on the
fundamental issue which arises for determination; this is
whether or not the applicant was given a fair go in all of
the circumstances. The onus rests upon the applicant to
show that the termination was harsh, unfair or oppressive.
I accept that it was impossible for the parties to present
evidence from witnesses on each facet of the case given
the location of the worksite (140km east of Kalgoorlie)
and the fact that some of the people involved at the time
are no longer in employment with the respondent.
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However on what was presented I accept the evidence
that the applicant successfully completed a competency
based training course with Westrain Plant in operating a
dump truck (Exhibits R6 and R7). I note that the training
included the fundamental requirement for correctly
operating the vehicle when travelling up and down
gradients when fully loaded (Exhibit R6 page 35).
Furthermore I accept the evidence of Mr Gbyl, project
manager at the respondents mine site operation, that the
applicant was given specific training on dump trucks and
that that training was sufficient to enable Mr Fitzgerald
to be “passed out” to operate the vehicle on site. The
training was given by three experienced drivers and
included instruction by his step-father.
Mr Fitzgerald gave evidence in a manner which at various
times was flippant, argumentative and distracted.
In my view it is not credible that the training Mr Fitzgerald
received did not address the operation of the fully loaded
truck moving up and down the ramp to the pit. I accept
the evidence of Mr Gbyl that with respect to the
requirement to build a new ramp at the pit specific
instructions were given to Mr Fitzgerald and other drivers
on the gears to use when driving their trucks fully loaded.
They were told to lock the trucks into low gear and
proceed down the ramp at a slow rate. I find on Mr Gbyl’s
evidence that despite those instructions Mr Fitzgerald
drove his vehicle in a dangerous manner. He repeated the
transgression and was given a series of verbal warnings.
Eventually, on the same day a written warning covering
breaches of safety requirements in driving too fast and in
having his tray in an elevated position was issued (see
Exhibit R4).
On the evidence presented by Mr Gbyl and Mr Te Nana
(leading hand) which I prefer to that of the applicant, I
find that Mr Fitzgerald was argumentative in his dealings
with another employee and that he failed to exercise
restraint when confronted with situations in the workplace
that should have been resolved by discussion. In this
respect the incident at his induction on site at which time
he claimed that the company’s safety procedures for
operating the radio were “absolutely stupid” was more
than just a discussion. The incident required Mr Gbyl’s
intervention. Although he initially denied writing a
comment in the instruction booklet, the notation which
Mr Fitzgerald made was inappropriate and an example
of his impetuosity. It also demonstrated his reluctance to
accept direction from a supervisor. The incident over the
air conditioning in the truck being operated by Mr
Chapple is another example of Mr Fitzgerald’s inability
to handle day to day situations with a degree of composure
and care. I find his behaviour towards Mr Te Nana was
offensive and unwarranted.
There were a number of breaches identified by Mr Te
Nana of standards set for the operations of the radio. I
reject the applicant’s assertions that he was assaulted by
Mr Te Nana following an incident when his truck was
being loaded by a digger, Mr Chapman. On the evidence
before me I consider that Mr Te Nana acted to restrain
Mr Fitzgerald who made several attempts to get to Mr
Chapman. While this incident was not the basis upon
which termination was effected, I consider that it alerted
the respondent to the applicant’s fiery temperament and
served as a warning to the applicant that he should control
himself in the future. Mr Te Nana presented as a calm,
truthful person.
As to the matter of the respondents alleged discrimination
against Mr Fitzgerald and Mr Chapple over access to
accommodation at the main camp, I accept Mr Gbyl’s
evidence that the circumstances whereby two females (one
with less service than Mr Chapple) were shifted in ahead
of Mr Chapple is understandable and acceptable given
the situation that the accommodation was to an adjoining
bathroom.
I don’t accept that the respondent was in any way
responsible for failing to have Mr Fitzgerald and Mr
Chapple transported to the main mess for the evening
meal the night that Mr Chapple injured his ankle. There
is no evidence any skylarking that took place at the mess
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over the applicant and his step-father having to walk the
4km from the campsite was orchestrated by the
respondent. Indeed it is doubtful that any of the
respondent’s employees were involved.
As to the situation which ultimately lead to the applicant’s
dismissal, the failure to attend for work on the shift
following the nurse’s visit on Mr Chapple to attend to his
injured ankle, I reject the assertion made by the applicant
in these proceedings that he was told to take time off to
administer medication to his step-father and that the nurse
would inform management that both Mr Chapple and Mr
Fitzgerald would not be able to present for work the next
day. The truth of the matter is that Mr Fitzgerald had
already resolved to take the next day off. He admits to
having been agitated over the incident surrounding the
need for him having to walk the 4km to the main camp
and back that evening. On top of this there was the injury
to his step-father. However, Mr Fitzgerald had taken
vallium and on his evidence had consumed several
alcoholic beverages. I have no doubt that he was
concerned about his step-father’s welfare and volunteered
to look after him. But I reject his evidence and that of his
step-father that Mr Fitzgerald was authorised to take the
next day off and that the nurse would inform management
to that effect. While the statement from the nurse denies
accepting any responsibility for authorising of Mr
Fitzgerald’s absence, that evidence is not cross examinable
and caution must be exercised in attributing too much
weight to it. However, there is the evidence of Mr Gbyl.
He met with the nurse on the matter of Mr Chapple’s
absence on sick leave, there was no mention of an
authority for leave for Mr Fitzgerald. When he heard Mr
Fitzgerald’s story he checked with the nurse. She denied
any such thing.
I accept Mr Gbyl as a truthful witness. He did not, as Mr
Fitzgerald seems to believe of most people on site, harbour
any antagonism towards the applicant. Indeed I believe
Mr Gbyl wanted Mr Fitzgerald to succeed in the
opportunity that had been given to him to perform as a
truck driver.
As to Mr Chapple’s evidence on Mr Fitzgerald’s absence
to look after him I can only say that I consider he was
mistaken in his belief that Mr Fitzgerald’s absence from
work had been arranged with the nurse. I note in passing
that there is nothing to indicate that Mr Fitzgerald had
attempted to speak with the nurse at the time Mr Gbyl
pursued his inquiry with her about Mr Fitzgerald’s
absence.
Taking into account all of the circumstances including
the problems Mr Fitzgerald had confided to Mr Te Nana
about his health and his inexperience in the work
environment I do not consider that the termination of
employment was harsh, oppressive nor unfair. The
respondent gave the applicant an opportunity to secure a
skill and a position; all that it got were complaints,
aggravation and insolence. It exercised its legal right to
terminate the contract fairly.
The application is dismissed.
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Application dismissed
Mr D Chapple, as agent on behalf of the
applicant
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Order.
HAVING heard Mr D Chapple as agent on behalf of the applicant and Mr P O’Sullivan on behalf of the respondent;
NOW the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—
THAT the application is hereby dismissed.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.
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Reasons for Decision.
Allan John Greig (“the Applicant”) made an application
under section 29(1)(b)(i) of the Industrial Relations Act
1979 (“the Act”) claiming that he was harshly,
oppressively or unfairly dismissed on 16 November 2000
by Kraus Fishing Company Pty Ltd (ACN 009 149 535)
(“the Respondent”).
2 The Applicant was engaged by the Respondent to work
as a fisherman, in particular he was engaged to work in
prawn and fish trawling from Point Samson, Western
Australia. The Respondent says the Commission has no
jurisdiction to deal with the Applicant’s claim as it did
not employ the Applicant during various periods of
engagement.
Background
3 The Applicant was engaged by the Respondent as a
fisherman to work in a share fishing arrangement. The
professional fishing industry in and around the Karratha
region engages skippers and fishermen (deckhands) by
entering into share fishing agreements. The Respondent
owns the fishing vessels the Applicant worked on. Share
fishing arrangements are recommended by the industry’s
peak body, the Western Australian Fishing Industry
Council (“the Council”). The Applicant has been engaged
on a number of occasions by the Respondent to work as
a fisherman since 1996 whereby the terms of engagement
were regulated by a share fishing agreement. There was
no negotiation between the Applicant and the Respondent
in respect of the terms of the engagement. The terms of
engagement were determined by the Respondent. Both
the Applicant and the Respondent’s Director, Mr John
Kraus, testified that a fisherman cannot go to sea on one
of the Respondent’s boats unless they sign a share fishing
agreement. Mr Kraus said the only substantial
1
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amendments that have been made to the standard share
fishing agreement since 1996 are those introduced as a
result of the new income tax regime introduced by the
Federal Government in 2000. On 1 July 1997 the
Applicant executed a share fishing agreement. Mr Kraus
testified that the 1997 agreement entered into by the
Applicant in 1997 was a “standard form” share fishing
agreement. The terms of that agreement were as follows—
“This agreement is made between the following parties—
Kraus Fishing Company Pty Ltd (ACN 009 149
535)
of 107 Meares Drive, Point Samson, Western Australia 6720 (the Owner); and
the person referred to in Item 1 of the schedule (the
Fisherman).
Recitals—
A. The owner is the registered proprietor of the
licensed fishing boat referred to in Item 2 of
the Schedule (the Vessel), associated equipment (the Equipment) and a concession
attaching to the Vessel (the License).
B. The Owner wishes to enter into a share fishing agreement with the fisherman (the
Agreement) in relation to the type of fishing
referred to in Item 3 of the Schedule (the Fishing Type) in the coastal waters of Western
Australia on the terms and conditions contained within this Agreement.
The parties agree—
In consideration of among other things the
mutual promises contained in this agreement—
1. Definitions and Interpretation
1.1 Definitions
In this agreement—
Beach Price means the price agreed
to from time to time by the Owner and
the fisherman before the commencement of a venture in respect of each
fish type;
Catch means any product caught during the venture;
Fisherman’s Percentage Entitlement
means the amount specified in Item 6
of the schedule;
Fisherman’s Profit means the amount
calculated in accordance with clause 4.3;
Operating Expenses includes but is not
limited to expenses relating to the—
a) cost of regularly maintaining
the Vessel in good and seaworthy order and condition;
b) provision of fuel, oil, filters, liners and bait; and
c) repair of fishing equipment.
Sale Proceeds means the proceeds
arising from the sale of the Catch pursuant to clause 4.2;
Skipper means the person, appointed
by the Owner, responsible for the supervision; and
Venture means each fishing trip conducted by the fisherman during the
term of this agreement which shall
commence upon the Vessel leaving the
dock and shall cease upon the return
of the Vessel to that dock.
2.2 Interpretation—
In this Agreement—
a) words importing the singular
include the plural and vice
versa;
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b) words importing a gender include any gender; and
c) expressions importing natural
persons include any company,
partnership, joint venture, association, trust estate, corporation
or other body corporate.
Share Fishing Arrangement
The Arrangement
The Fisherman will participate as a share
fisherman on the Vessel for the period
set out in Item 5 of the schedule.
Sole Purpose
During the currency of this Agreement
the Vessel will be used for fishing purposes only.
Catch
The Catch
All product caught during a Venture
shall be treated as Catch. All other
material caught shall be immediately
returned to the seas.
Ownership of Catch
The fisherman shall at all times be the
owner of that proportion of the catch
equivalent to the Fisherman’s Percentage Entitlement.
Treatment of Catch
Except as otherwise provided in this
Agreement the catch or any part or
portion of the catch shall not be removed from the Vessel, consumed or
sold, without the prior consent of the
owner being first obtained.
Profits
Calculation of Operating Expenses
a) The operating expenses of a
Venture for the Fisherman shall
be calculated on an hourly basis and shall equal the sum of—
HR x VH
where—
HR: is the hourly rate applicable to the operating expenses
as specified in Item 7 of the
schedule.
VH: is the number of hours
the Vessel is used to complete a
Venture.
b) The hourly rate applicable to
the operating expenses of a venture shall be determined by the
Owner having regard to the estimated operating expenses of
the Venture.
Sale of Catch
a) At the completion of each Venture the Owner shall have the
first option to purchase the
catch at the Beach Price.
b) If the Owner fails to exercise the
option to purchase the catch
within 24 hours of the completion of the Venture then the
catch shall be sold to any buyer
offering a competitive price.
c) If the catch is sold pursuant to
clause 4(b) then included within
operating expenses for the purposes of clause 4.3 will be
expenses relating to the freight,
handling and storage of the
catch.
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4.3 Allocation of Fisherman’s Proportion
a) The Fisherman’s share of the
Sale Proceeds (if any) shall be
calculated by applying the Fisherman’s Percentage Entitlement
to the Sale Proceeds and reducing that amount by any
operating expenses incurred by
the Fisherman calculated under
clause 4.1.
5 Fisherman(sic) Duties
The duties of the Fisherman shall include but are not limited to—
a) complying with, at their own
cost and expense, and indemnifying the Owner from all
actions, costs, charges, claims,
and demands resulting from a
breach of any—
(1) Area of the Federal and
State Parliaments or any Regulations by(sic) laws or order
made there under; and
(2) lawful requirements of
any public, municipal or other
authority, so far as the same affect may apply to the Fisherman
or the Fishing carried out by the
Fisherman;
b) carrying out the Fishing in a
conscientious seaman like manner utilising proper fishing
techniques and procedures;
c) maintenance of the vessel and
equipment in a proper, tidy, seaworthy and good working
condition;
d) assisting the owner in any maintenance and refitting tasks in
the(sic) respect of the vessel;
e) safe and efficient operation of
the vessel’s mechanical and
electrical fittings and other
equipment;
f) carrying out of such other duties and responsibilities as may
be necessary in the course of
each venture for the safe and
efficient running of the vessel,
the success of each venture and
the safety of those on board;
and
g) unloading, processing and
packaging of the product for the
proper marketing of the product.
6 Personal Expenses
6.1 Fisherman’s Equipment
A Fisherman shall supply, provide or
obtain at their own expense for each
venture the following—
a) wet weather gear and protective
footwear;
b) the relevant professional fishing
licenses and any certificates or
qualifications necessary to
comply with his duties as specified in this agreement;
c) personal accident insurance of
the type and of the amount
specified by the owner;
d) telephone calls;
e) bed linen, towels, clothes and
toiletries;
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f) food and drink to be consumed
during each venture; and
g) laundering of all clothing.
Insurance
If in the opinion of the owner a Fisherman is unable to produce sufficient
documentation to verify the existence
of current insurance of the type specified in clause 6.1(c) then the owner
may effect such insurance on behalf of
the Fisherman and any expenses incurred by the owner in effecting such
insurance shall be deducted from the
Fisherman’s share of the sale proceeds
calculated under clause 4.3.
Alcohol/Illegal Substances
a) At the Skipper’s absolute discretion the Fisherman may
consume limited amounts of
alcohol whilst on board the vessel, provided that such
consumption will not interfere
with the performance of the
fisherman’s duties as specified
in this agreement.
b) The Fisherman shall not carry
drugs of any nature upon the
vessel, unless the fisherman
prior to the venture verifies to
the satisfaction of the owner
that the drugs are required for
genuine medical purposes.
No Employer/Employee Relationship
a) Nothing contained in this agreement shall create the
relationship of partnership or
employer and employee between the owner and the
fisherman.
b) The owner shall not be liable
to make payment for, or on behalf of, or provide to the
fisherman holiday pay, sick pay,
long service pay, superannuation contributions or any like or
ancillary(sic) benefits.
Indemnity
a) The fisherman shall be responsible for, and shall indemnify
the owner against liability for,
all loss, damage or injury to
persons or property caused by
the conduct of the fisherman.
b) The amount of all claims, damages, costs and expenses which
may be paid, suffered or incurred by the owner in respect
of any loss, damage or injury
caused by the conduct of the
fisherman shall be made good
at the fisherman’s expense and
may be deducted from any
moneys due or becoming due
to the fisherman.
Property
a) The fisherman acknowledges
that he has no right, property or
interest in the vessel, equipment
or license.
b) The fisherman shall not offer,
attempt to offer, assign, pledge,
mortgage, let, hire, or otherwise
part with, or attempt to part
with, possession of the vessel,
equipment or license or any part
thereof.
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10 Termination
10.1 Immediate Termination
The owner may terminate this agreement with the fisherman at any time
without prior notice if the fisherman
is—
a) guilty of any dishonesty, serious misconduct or serious
neglect of duty;
b) in breach of any of the terms of
this agreement; or
c) refuses to comply with any reasonable instructions or
directions given by owners or
its representatives.
10.2 Termination with Notice
a) Subject to clause 10.1 this
agreement may be terminated
by either party, by giving not
less than fourteen (14) days
written notice to the other party.
b) If this agreement is terminated
by the fisherman giving less
than fourteen days written notice to the owner then an
amount representing that which
the owner considers equal to the
value of the last two (2) weeks
worth of the fisherman’s profit
(or such lesser amount as the
owner considers appropriate)
may be forfeited at the owner’s
absolute discretion, as compensation for the fisherman giving
such short notice of termination.
11 No Assignment
This Agreement is personal and shall
not be assigned without the consent of
the other party.
12 Jurisdiction
This agreement shall be construed and
take affect in accordance with the laws
of Western Australia. Each of the parties submits to the Jurisdiction of the
courts of Western Australia.
13 Entire Agreement
This Agreement supersedes all previous agreements in respect of its subject
matter and embodies the entire agreement between the parties.

SCHEDULE
Item 1
FISHERMAN: ALLAN GREIG
ADDRESS: 56 PADBURY WAY, KARRATHA
TFN: 157 711 005 TELEPHONE: 851941
Item 2
BANKING DETAILS—
BANK:
BRANCH—
BSB NO:
ACC. NO—
Item 3
VESSEL: SAMARRA II
TYPE OF FISHING: FISH TRAWL
Item 4
PERIOD From
1/7/97 to / / 19
Item 5
FISHERMAN’S PERCENTAGE
ENTITLEMENT: 20%
Item 6
OPERATING EXPENSES: 20% of $6.00 Per hour or
such other hourly rate as determined by the Owner from time
to time.”
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Applicant’s Duties
4 The Applicant testified that he has been working as a
fisherman on fishing trawlers in the Karratha region since
July 1996 and he principally worked for two companies,
the Respondent and another body called Westmore
Seafoods. He said that both companies paid him pursuant
to a share fishing arrangement whereby, prior to the
introduction of the Pay As You Go (“PAYG”) tax system,
he could choose whether he had income tax deducted
from his fishing proceeds.
5 The Applicant testified that since 1996 he has worked for
the Respondent on about 15 or 16 occasions. As I
understand his evidence it is that he would work for a
series of trips and when he felt he needed a break would
cease working for the Respondent. He said fishing was a
year-round job and sometimes the vessel would return to
sea the same day it arrived. He said that sometimes he
worked every day for up to seven or eight months.
Consequently, from time to time he would become burnt
out and would need a break. He would inform the skipper
that he wanted some time off. He testified that if the
skipper did not agree, the skipper would say to him, “See
you later”, which the Applicant understood to mean that
the skipper was terminating his employment on the
grounds that he was not available to work the next trip.
He said that sometimes the skipper concerned would agree
to a break and the Applicant would arrange a relief
deckhand to replace him whilst he had a break. He said
that if the skipper did not like the replacement he would
say, “See you later then”. He would then have a rest or
work for the other fishing company. The Applicant said
that on each occasion when he was re-engaged by the
Respondent he obtained work after making enquiries of
the skippers of the boats whether work was available. On
other occasions he would work for the Respondent
carrying out onshore processing and Ms Carmel Howarth,
the Respondent’s Office Assistant, or Mr Graham
Fauntleroy, the Respondent’s Foreman, would ask if he
wanted work fishing when a particular skipper was
looking for crew. If interested he would go and see the
skipper and ask if he had work.
6 The Applicant said that he was an experienced fisherman
and that he often trained other fishermen. He said his job
was simple and straightforward, whereby it would take
usually about a week for most newcomers to become
proficient. He said his duties were to put the trawling
lines out and pull them back in. His other duties were to
maintain the vessel for cleanliness, pack the fish into
groups of species and to ensure the fishing gear was
properly maintained. Once the vessel arrived back into
port his duties were to work with the other fishermen to
unload the catch and to ready the vessel for the next fishing
trip. When they returned to port the Respondent would
arrange for a truck and other equipment to be available to
unload the catch. The skipper and crew would then obtain
fresh supplies and return to sea.
7 The Applicant readily conceded in cross-examination that
the skipper hired and fired all the fishermen. Further, that
the skipper had the control of the vessel and method of
work, in that the skipper determined when the vessel was
to go to sea and where the boat would fish and how long
the boat would be at sea. Mr Kraus, however, testified
that the skippers can select anyone to work as fishermen
providing that they are prepared to sign a share fishing
agreement. He said that it does not concern him who the
skipper engages but that he retained the power to veto a
skipper’s decision if the skipper picked someone who
had, in the past, run a boat aground and/or put peoples’
lives in danger.
Terms of engagement
8 At the outset of the hearing the Respondent claimed that
all of the terms of the 1997 agreement applied to the
Applicant’s engagement in 2000. However in crossexamination when it was put to Mr Kraus that the
Applicant was not at any time paid 20% of the beach
price in accordance with the 1997 agreement, he said that
the 1997 agreement “does not read like it should” and
that the agreement was incomplete, as the Applicant was
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not paid 20% of the value of the catch but a percentage of
30% of the value of the catch. In any event it is not in
dispute that at the time the Applicant was engaged to work
in mid-2000, his remuneration was determined by the
skipper of the vessel. The skipper and the fishermen
collectively received from the Respondent (as payment
for each fishing trip) 30% of the beach price of the value
of the catch, less operating expenses. The Respondent’s
share was always 70%. The 30% was divided between
the skipper and his crew, which usually consisted of three
fishermen (deckhands). The skipper would advise Ms
Howarth of the percentage each fisherman was to receive
of the 30% after the completion of each fishing trip.
Consequently it emerged that apart from the provisions
that relate to remuneration in the Schedule to the 1997
agreement, the Respondent contends that at all material
times the terms of the 1997 share fishing agreement
applied to the engagement of the Applicant. The Applicant
contends however, that the terms of the 1997 Agreement
did not apply in 2000 as he had entered into a new
agreement some time in 1998. He, however, says that
although he thought that the 1998 agreement was
somewhat shorter, the terms of that agreement in respect
of percentages of the catch, insurance and contribution
to expenses were the same. The Respondent says that
despite requests to do so, the Applicant had not provided
to it a signed agreement since the 1997 document was
executed.
9 Documents were produced at the hearing that showed
that between 7 July 2000 and 15 November 2000 the
Applicant completed nine fishing trips. He was paid
18.3% of 30% of the catch, less expenses on one occasion
and on all other occasions he was paid 20% of 30% of
the catch, less expenses. The beach price of the fish is set
by the Respondent from time to time. The beach price is
determined by the Respondent after having regard to the
average sale price of each species, less an amount for an
estimate of spoilt fish (which cannot be sold). Mr Kraus
testified that operating expenses are reviewed regularly
and are calculated by having regard to the costs of
operating the fishing trawler, in particular, the cost of
fuel, oil, filters, liners, bait and other equipment.
10 The Applicant and others who enter into share fishing
arrangements with the Respondent are paid for each trip.
It appears from the documents tendered into evidence
that most trips are for an average period of seven days.
Some trips are longer and some are shorter. The operating
expenses are calculated in accordance with the terms of
the share fishing agreement in that the operating expenses
are calculated over the number of hours the vessel is used
to complete a fishing trip. Each member of the crew is
paid on return to port for the previous trip. The Applicant,
along with other crew members, was provided with a crew
share summary on receipt of the proceeds of each trip. In
the crew share summaries tendered on behalf of the
Applicant, the documents show that from the share
percentage of the catch, deductions were made for PAYG
tax calculated at the rate of 20%. Other deductions were
made for stores and any employee recoveries (such as
loans, telephone expenses, licence and accident
insurance). Any GST paid on items such as stores were
shown as a separate calculation.
11 Prior to the commencement of each trip the skipper was
provided with a blank cheque for the purchase of stores
for the trip. The skipper and the fishermen place an order
for their stores at a local shop and payment for those stores
is made with the Respondent’s cheque. When the crew
share calculations are made the Respondent makes a
deduction from each one of the crew members for the
value of shared stores. Where stores are acquired for a
single crew member, those stores are charged separately.
On occasions the Applicant received cash advances
against a trip and that advance was deducted from
subsequent payments.
12 The Applicant, along with all other fishermen on each of
the Respondent’s vessels, was required to have a
fisherman’s licence. The licence was arranged by the
Respondent and the cost of the licence was deducted from
the crew share proceeds. No qualifications or experience
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are required to obtain a licence. The Applicant was also
required to provide his own protective footwear, namely
steel capped gumboots and to provide wet weather gear.
If any of these items were purchased by the Respondent,
the costs of those items were recovered from the Applicant
when he was paid his share of the proceeds of a trip.
13 Prior to the introduction of the PAYG tax system the
Respondent did not deduct any income tax from the
Applicant’s trip payments, as the Applicant had signed
an Australian Tax Office Reportable Payments
Declaration. Ms Howarth, testified that the Reportable
Payments Declaration applied to the fishing industry and
allowed companies not to make tax deductions from
payments to fishermen. A Reportable Payments
Declaration, signed by the Applicant on 6 December 1996,
was produced in evidence to the Commission. That
document provides information as to the Applicant’s
address, date of birth and telephone numbers. The form
also provides similar details in relation to the Respondent
as “Payer”.
14 Ms Howarth testified that with the introduction of the
new PAYG tax system the Respondent received a “ruling”
from the Council that all fishermen needed an Australian
Business Number (“ABN”). Ms Howarth advised the
Applicant that if he did not obtain an ABN he would
have to pay 48.5% income tax, which would be deducted
from his trip payments. The Applicant agreed to obtain
an ABN. The Applicant had some difficulty filling out
the forms, so Ms Howarth assisted him to complete the
necessary forms and the Applicant subsequently obtained
an ABN. In his application for an ABN the Applicant
states that he was an individual as opposed to a sole trader
and that his main trading name is Allan Greig. Under the
heading “Business Activity Details”, and in answer to
the question “Describe the circumstances which led you
to apply for a business registration”, it is written “Crew
share fishing”. The form also stated that he started a
business on 9 July 2000 and the main industry is fishing,
whereby the main activity from which he derives the
majority of his business income is share fishing. In the
declaration section of the form, the Applicant declared
that he was carrying on an enterprise and certified that
the information given in the application is accurate and
complete. It is apparent from the crew share summaries
that the Applicant was not highly paid for his efforts.
Further, on each occasion the Applicant terminated his
engagement with the Respondent he had no goodwill nor
did he attain any asset. Whilst the terms of the 1997
agreement contemplates that the Respondent has what
could be characterised as an option to purchase the catch,
in practice the catch from each trip was dealt with by the
Respondent as its own.
15 In the Applicant’s Application he says that he commenced
work in July 2000 and his employment was terminated
on 16 November 2000. The Applicant agreed that he had
had two breaks during that period of time. His crew share
summaries show that he was engaged on the following
trips—
2 July 2000
—
7 July 2000
8 July 2000
—
14 July 2000
23 July 2000
—
27 July 2000
4 September 2000
—
11 September 2000
16 September 2000 —
24 September 2000
25 September 2000 —
3 October 2000
5 October 2000
—
12 October 2000
15 October 2000
—
22 October 2000
2 November 2000
—
10 November 2000
11 November 2000 —
14 November 2000
It appears from the crew share summaries that the
Applicant did not work for the Respondent from 28 July
2000 until 4 September 2000 or from 23 October 2000
until 2 November 2000.
Legal Principles
16 It is not for the Respondent to show that the Applicant
was not an employee but for the Applicant to show, on
the balance of probabilities, that he was an employee (The
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Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers v R B Exclusive Pools Pty
Ltd t/as Florida Exclusive Pools (1996) 77 WAIG 4 at 8
per Fielding SC).
17 I observed in Howe v Intercorp Services Pty Ltd trading
as West Vision Painting Company [2001] WAIRC 2643
at [24] and [25]; (2001) 81 WAIG 1212 at 1214 that—
“The relationship of employer and employee is a contract of service where an employee contracts to
provide his or her work and skill (typically to enable an employer to achieve a result). An independent
contractor works in his or her own business on his
or her own account. Whilst the authorities do not
establish a conclusive test for determining whether
a person is an employer, regard must be had to the
whole of the relationship. In Stevens v Brodribb
Sawmilling Co Pty Ltd (1986) 160 CLR 16 Mason J
at 24 and Wilson and Dawson JJ at 36 held that a
prominent factor is the degree of control which the
person (who engages the other) can exercise over
the person engaged to perform work. The High Court
also held that the existence of control is not the sole
criteria, other relevant matters include, but are not
limited to, the mode of remuneration, the provision
and maintenance of equipment, the obligation to
provide exclusive services, provision for holidays,
deduction of income tax, delegation of work, the right
to suspend or dismiss, the right to dictate the place
of work and hours of work. Further, Mason J in
Stevens v Brodribb Sawmilling Co Pty Ltd at 26 to
27 also observed that in some cases the organization
test can be a further factor to be weighed (along with
control), in deciding whether the relationship is one
of employment or of independent contractor. The
organization test is whether the party in question is
carrying on the business, in the sense of carrying it
on for himself or on his own behalf and not for a
superior (Montreal v Montreal Locomotive Works
[1947] 1 DLR 161 per Lord Wright at 169).
Whilst regard can be had to whether the parties regarded their contractual relationship one of
employee/employer or independent contractor, if the
evidence shows otherwise the parties cannot alter
the truth of that relationship by putting another label on it (Massey v Crown Life Insurance Co (1978)
1 WLR 676 and Narich Pty Ltd v Commissioner of
Pay-Roll Tax (1983) 2 NSWLR 601).”
18 The distinction between an employee and an independent
contractor is “rooted fundamentally in the difference
between a person who serves his employer in his, the
employer’s, business, and a person who carries on a trade
or business of his own” (Marshall v Whittaker’s Building
Supply Co (1963) 109 CLR 210 per Windeyer J at 217;
see also Northern Sandblasting Pty Ltd v Harris (1997)
188 CLR 313 per McHugh J at 366; approved by Gleeson
CJ, Gaudron, Gummow, Kirby and Hayne JJ in Hollis v
Vabu Pty Ltd [2001] HCA 44 at [40]; (2001) 181 ALR
263 at 275).
19 The notion of “control” and its adjustment to the
circumstances of contemporary life was recently reconsidered by the majority of High Court in Hollis v Vabu
Pty Ltd [2001] HCA 44 at [43-44]; (2001) 181 ALR 263
at 276; where Gleeson CJ, Gaudron, Gummow, Kirby
and Hayne JJ observed—
“… In Humberstone [62], Dixon J observed that the
regulation of industrial conditions and other statutes
had made more difficult of application the classic
test, whether the contract placed the supposed employee subject to the command of the employer.
Moreover, as has been pointed out [63]—
‘The control test was the product of a predominantly agricultural society. It was first devised
in an age untroubled by the complexities of a
modern industrial society placing its accent
on the division of functions and extreme specialisation. At the time when the courts first
formulated the distinction between employees and independent contractors by reference
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to the test of control, an employer could be
expected to know as much about the job as
his employee. Moreover, the employer would
usually work with the employee and the test
of control and supervision was then a real one
to distinguish between the employee and the
independent contractor. With the invention and
growth of the limited liability company and
the great advances of science and technology,
the conditions which gave rise to the control
test largely disappeared. Moreover, with the
advent into industry of professional men and
other occupations performing services which
by their nature could not be subject to supervision, the distinction between employees and
independent contractors often seemed a vague
one.’
It was against that background that in Brodribb [64]
Mason J said that, whilst these criticisms might readily be acknowledged—
‘the common law has been sufficiently flexible to adapt to changing social conditions by
shifting the emphasis in the control test from
the actual exercise of control to the right to
exercise it, ‘so far as there is scope for it’, even
if it be ‘only in incidental or collateral matters’: Zuijs v Wirth Brothers Pty Ltd [65].
Furthermore, control is not now regarded as
the only relevant factor. Rather it is the totality of the relationship between the parties
which must be considered.’ “
Terms of the contract
20 It is necessary to ascertain the terms of the contract so
that the benefits and obligations can be ascertained. In
Sargant v Lowndes Lambert Australia Pty Ltd [2001]
WAIRC 2603 at [67]; (2001) 81 WAIG 1149 at 1155, the
President observed—
“It is always necessary, if a contract is relied upon,
to determine the terms of a contract (whether it is an
employment contract or any other contract) (see Re
Transport Workers Union of Australia (1993) 50 IR
171 at 196 per Munro J). A contract may be oral or
in writing, partly oral and partly in writing, the contractual terms may be express or implied, there may
be a series of contracts, and indeed the written terms
of the contract may not reflect the substance of the
agreement between the parties. There may be terms
of the contract derived from custom and usage too
(see Macken, McCarry & Sappideen The Law of
Employment 4th edition, at page 94).”
21 In this matter the parties agree that the Applicant and the
Respondent entered into a share fishing agreement in
1997. The terms of that agreement purported to be
indefinite, however, prior to July 2000 the Applicant
worked for the Respondent for several separate periods
of time. Whilst the Applicant contends that he signed
another agreement in 1998, a copy of that document has
not been produced. The Applicant says he has no copy
and the Respondent says that the Applicant did not execute
a written agreement after 1997. However, both parties
agree that except in relation to arrangements as to payment
of tax and payment of the share of the catch, the terms of
engagement in 2000 were those reflected in the 1997
agreement. Accordingly, I find that the terms of
engagement were partly in writing, partly oral and partly
by custom and usage. In particular, the terms of the 1997
agreement applied except—
(a) for the terms as to payment of tax, which by oral
agreement, the Applicant agreed to obtain an ABN
and pay 20% income tax from his share of the
proceeds of the catch;
(b) as to the percentage of the proceeds of the catch,
whereby the Applicant’s percentage share was determined by the skipper of the vessel.
Purpose of entering into the share fishing arrangement
22 Mr Kraus testified that the reason why his company enters
into share fishing agreements is because that is the way
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the industry operates. He said that the benefit to his
company in entering into these arrangements is that the
Respondent does not engage employees with all the
constraints associated with the relationship of employer
and employee.
Estoppel
23 The Respondent in written submissions argues—
“114 By signing the share fishing agreement and complying with most of its terms, the applicant created
or confirmed an assumption of fact that the respondent held that the parties were in a
relationship other than one of employer and employee. To assert, in this application, that at all
material times during his relationship with the
respondent, he was an employee, is an unjust
department from that assumption.
115 The applicant by his conduct in signing the share
fishing agreement, wilfully caused the respondent to believe that the applicant considered
himself to not be in a relationship of employment
with the respondent.
116 The respondent adopted the assumption that the
parties were not an employer and employee relationship because that is the design of the share
fishing agreement and the applicant signed the
share fishing agreement.
117 The respondent clearly would not have engaged
the applicant if it had known that he would consider himself to be an employee. Therefore, the
respondent acted or abstained from acting that a
detriment will be suffered if the applicant is afterwards allowed to set up rights inconsistent with
the assumption.
118 The applicant clearly played a part in the adoption or persistence in the assumption of the
respondent so that freedom to act otherwise than
in a manner consistent with it, would be unfair or
unjust.
119 The detriment to the respondent is that proceedings for unfair dismissal and/or contractual
benefits could be brought against it and, offences
under taxation and other laws may be pursued.”
24 To make out an argument that the Applicant should be
estopped from claiming in these proceedings that he was
an employee of the Respondent, there must be evidence
that the Applicant caused the Respondent to adopt or
accept the assumption that the Applicant was not an
employee (see Grundt v Great Boulder Pty Gold Mines
Ltd (1938) 59 CLR 641 per Dixon J at 674). The
Respondent’s argument fails at the outset as the evidence
establishes that the Respondent caused the Applicant to
enter into the share fishing agreement, the terms of which
were determined by the Respondent and were put to the
Applicant on the basis that if he did not enter into the
agreement he could not go to sea.
Authorities that have considered the effect of share fishing
arrangements
25 Both counsel referred to authorities where members of
this Commission and Judicial Registrar Ritter of the
Industrial Relations Court have reached different
conclusions in respect of share fishing arrangements.
26 Counsel for the Respondent referred the Commission to
a number of cases where skippers of vessels who have
entered into share fishing agreements have been found
by members of this Commission to be independent
contractors and not employees (McGowan v Ultra-Sonic
Holdings Pty Ltd (1991) 71 WAIG 2380; Heron v White
Caps Fishing Company Pty Ltd (2000) 80 WAIG 398;
Inglis v Nor-West Seafoods Pty Ltd (1990) 70 WAIG
4138). The Applicant’s counsel referred to two authorities
where a contrary conclusion was reached. One of the
decisions is a decision of this Commission. In Geikie v
Orchard Holdings (1991) 72 WAIG 380 Commissioner
Parks held that a skipper who entered into a share fishing
agreement was an employee of the owner of the vessel.
In Davy v Cray Holdings Pty Ltd unreported IRCA No.
127/96, Ritter JR held that a deckhand who had entered
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into a share fishing agreement was an employee of the
owner of the vessel.
27 In my view, in each of the cases referred to by counsel by
the Respondent the factual circumstances were different to
the facts of this matter. In McGowan v Ultra-Sonic Holdings
Pty Ltd, the owner of the vessel had no control over the
task of fishing. In particular, the written share fishing
agreement did not reserve any right to the owner to give
any directions to the skipper. The skipper was required to
supply at his own expense, ropes, floats and buoys for the
duration of the cray fishing season. Further, there was
evidence before the Commission that the deckhand, who
was also the director/secretary of the owner of the vessel,
was unable to direct the skipper to operate the boat in deep
water. In Heron v White Caps Fishing Company Pty Ltd,
the reasons for decision reveal that the express terms of the
share fishing agreement did not provide for the owner of
the vessel to exercise any control over the skipper or the
crew. Nor was there any evidence before the Commission
in that matter that the owner of the vessel was entitled to
exercise any such control. In Inglis v Nor-West Seafoods
Pty Ltd, the applicant was engaged to work as a skipper
pursuant to a share fishing agreement for the 1990 prawning
season. He did not however, commence work. Whilst the
agreement entered into by the applicant in that case was
similar to the agreement entered into by the Applicant in
this matter, the Applicant in that case was engaged as the
skipper of the vessel. He was expressly empowered to
employ his own crew and required to enter into a written
crew contract between himself as skipper and each crew
member. The skipper was also required to maintain the
vessel during the season and the owner of the vessel had no
right to direct the skipper in relation to the performance of
his work.
Relevant matters
Control
28 Whilst the Respondent did not as a matter of practice
exercise control over the Applicant’s work by giving any
directions to the Applicant as to how he carried out his
work, the Respondent expressly retained the right to
terminate the Applicant’s engagement if he refused to
comply with “any reasonable instructions or directions
given by the Respondent or its representatives” (see clause
10.1(c) of the 1997 agreement).
Obligation to Work
29 Whilst engaged the Applicant was required to make
himself available to work each trip. He however could, if
the skipper agreed, arrange short term relief.
Remuneration
30 The Applicant was paid for each trip to sea and tax was
deducted at the rate of 20% on the basis that the Applicant
was carrying on his own enterprise. Pursuant to clause
7(b) of the share fishing agreement the Applicant is not
entitled to be paid annual leave, sick leave, long service
leave or superannuation.
Stated Intention of the Parties
31 Clause 7(a) of the 1997 agreement provides that nothing
contained in the agreement shall create the relationship
of employer and employee between the Applicant and
the Respondent. It is notable that the terms of the contract
were not negotiated between the parties. Further Mr
Kraus’ evidence establishes that the reason why the
Respondent entered into the agreement was to avoid the
constraints of an employment relationship.
Provision of Equipment
32 The Applicant was required to provide or pay for wet
weather clothing and protective clothing. He was also
required to provide his own bedding and other personal
items.
Whether conducting own business
33 The Respondent arranged for the Applicant to keep
current a fisherman’s licence, the cost of which was
deducted from trip proceeds paid to the Applicant. The
Applicant was required to hold personal accident
insurance of the type and amount specified by the
Respondent. In practice the Respondent arranged this
insurance on behalf of the Applicant. Pursuant to s.17 of
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the Workers’ Compensation and Rehabilitation Act 1981,
the Applicant engaged is excluded from claiming workers’
compensation for disabilities covered by the workers’
compensation legislative scheme.
34 The Applicant essentially provided his manual labour
exclusively to the Respondent from time to time. When
each engagement ceased the Applicant retained nothing
of value from the venture. As his counsel, Mr Chilvers,
submitted, the Applicant did not build any asset or
goodwill. He was a price taker, whereby others determined
how much he was paid for his manual labour. In particular,
he had no right to determine or negotiate the sale of any
seafood caught by his efforts. Consequently, it is apparent
that he did not carry on a business for himself but did so
for the Respondent.
Conclusion
35 Whilst the matters considered under the heading
“Remuneration” and clause 7(a) of the 1997 Agreement
are not indications of an employment relationship, when
all the matters are considered, I am satisfied that at all
material times the Applicant was an employee of the
Respondent.

1

2

3

2001 WAIRC 04222
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ALLAN JOHN GREIG, APPLICANT
v.
KRAUS FISHING COMPANY PTY
LTD, RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
MONDAY, 26 NOVEMBER 2001
FILE NO
APPLICATION 2028 OF 2000
CITATION NO. 2001 WAIRC 04222
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Declaration that the Applicant was an
employee working under a contract of
service.
Mr A Chilvers (of counsel)
Mr D Howlett (of counsel)

_______________________________________________________________________________

Order.
HAVING heard Mr Chilvers on behalf of the Applicant and
Mr Howlett on behalf of the Respondent the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act 1979 hereby;
DECLARES that Mr A J Greig (“the Applicant”) was
engaged by Kraus Fishing Company Pty Ltd (“the Respondent”) as an employee.
(Sgd.) J.H. SMITH,
[L.S.]
Commissioner.

2001 WAIRC 04180
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
DAWN ELIZABETH HARLEY,
APPLICANT
v.
JASGOLD
HOLDINGS
T/A
RINGCRAFT
JEWELLERS,
RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
MONDAY, 19 NOVEMBER 2001
FILE NO
APPLICATION 1150 OF 2001
CITATION NO. 2001 WAIRC 04180
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Applicant awarded notice payment
Mr D Clarke as agent
Mr P Amey

_______________________________________________________________________________

4

5

6

3135

Reasons for Decision.
This is an application made pursuant to section 29(1)(b)(i)
of the Industrial Relations Act, 1979 (the Act). The applicant
Mrs Dawn Elizabeth Harley claims that she was unfairly
dismissed on Thursday, 7 June 2001. The respondent’s
business is a jewellery shop which the owner Mr Gregory
Paul Amey says specialises in design. The applicant says
she worked as a shop assistant and book-keeper in the
business since 1993. The business employed the applicant
and Ms Louise Symonds who shared a job. An apprentice
was also employed. In her application she says she worked
25 ½ hours per week at a rate of $14.53 per hour.
Her evidence is that her regular hours were Monday,
Tuesday and Wednesday from 8.30am to 5pm. However,
she says that she worked whenever she needed to fill in.
Exhibits DEH 1A to DEH 1H show her earnings in group
certificates from 1994 to 2000. She says she filled a part
time position but was paid as a casual receiving a casual
loading, and chose this to have extra money in hand. In
doing so she says that she chose to forego holiday pay
and sick pay.
The applicant was directed, by letter of the Commission,
to quantify her claim following the conference on 19 July
2001. The applicant filed these particulars on 27 July 2001
and stated—
“The applicant in this matter Mrs Dawn Elizabeth
Harley is seeking a satisfactory redundancy payment
of no less than 2 weeks for each year of service, thus
amounting to a minimum claim of $2,964.12.”
The applicant at hearing sought a finding of unfair
dismissal and an order for $5,085.50 being a redundancy
payment of 2 weeks for every year of service. The length
of service being 7 years. The applicant at hearing also
sought leave to add to the claim and this was not granted.
The applicant having been put on notice by the
Commission to specify their claim, having done so, and
now seeking to improve that on the day of hearing without
any prior notification. The claim for redundancy is the
same except that the calculated amount is substantially
different. The respondent does not challenge the hours
and hourly rate stated in the application and stipulated
above. The respondent does challenge the length of
service of the applicant with the named company.
The applicant says she spoke to Mr Amey by telephone
on Thursday, 7 June 2001. He asked her whether she
would be coming to the shop on Friday, 8 June 2001 to
collect her pay. This is something she normally did. Mr
Amey wanted to meet with her the next day. Mrs Harley
said that she could not guarantee whether she would be
in. The applicant wanted to speak to Ms Symonds
regarding payment of some goods she had ordered. Mr
Amey said that he would ask Ms Symonds to call the
applicant, and that they would talk the next day.
When Ms Symonds rang the applicant, Mrs Harley asked
her whether the business was having problems again. Ms
Symonds said it was worse than that and the applicant
says she said jokingly, “am I going to get the sack” and
Ms Symonds replied, “yes”. The applicant says she was
distraught at that point and spoke to her husband who
rang Mr Amey. She says her husband indicated to Mr
Amey that she thought she was to be dismissed. Her
husband advised Mr Amey that she would not be in on
Friday as she was too upset. However, she would be in
on Saturday to collect her possessions. She says on Friday
she asked Ms Symonds for a letter of dismissal so that
she could collect her superannuation monies. On Saturday
she went to the respondent’s premises to collect the letter
of dismissal, her possessions and to pay for the goods
that had been made for her. She received the letter from
Ms Symonds [Exhibit LS1]. Mrs Harley describes the
working relationship at the respondent’s business as “a
big family” where problems were freely discussed.
Mrs Harley says she was astonished and distraught at her
termination and has suffered considerably since that time.
Her evidence is that she then sought employment in three
positions since her termination. She has been unsuccessful
as she could not supply Mr Amey as a referee given the
application she has made against him. She believes that
Mr Amey’s wife is now doing her job and believes that
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her position was made redundant. Under crossexamination Mrs Harley agreed that she was not formally
dismissed by Mr Amey. However, she says that Mr Amey
told Ms Symonds and told her husband that she was to
be dismissed.
7 Evidence was also given for the applicant by Ms Louise
Symonds. Ms Symonds says that she has been a shop
assistant and book-keeper with the respondent for many
years. She wrote the letter of termination [Exhibit LS1]
because the applicant came in on Saturday and asked for
her letter of termination to get her superannuation. She
was not instructed by Mr Amey or given permission to
do this Ms Symonds did not think she needed permission.
8 In relation to the conversation with Mrs Harley on
Thursday, 7 June 2001, Ms Symonds says that Mr Amey
had advised her that Mrs Harley was to be dismissed and
she asked him to take Mrs Harley for a coffee to discuss
it. When she spoke to Mrs Harley, Mrs Harley asked her
if she was going to be fired and Ms Symonds says, “yes
but it was purely to do with the finances of the business
and Mr Amey hoped that she would be reinstated”. Ms
Symonds says that she thought the dismissal was Friday,
8 June 2001 and that is why she put that date on the letter.
She did not give the letter a thought at the time and
believed that if business had picked up the applicant would
have been reinstated.
9 Mr John Edward Harley, husband of the applicant, gave
evidence that on 7 June 2001 his daughter called him to
tell him that Mrs Harley was upset and asked him to come
home. He says his wife asked him to ring Mr Amey to
tell him that she would not be in on Friday as she was too
upset. Mr Harley said to Mr Amey, “I know she is being
dismissed” and Mr Amey replied that it was either that or
we all go down. Mr Harley says that his wife has been
very upset ever since the termination and suffered
headaches or migraines daily. Mr Harley confirmed that
his wife had been asked to come in on the Friday.
10 Mr Amey gave evidence that Ringcraft Jewellers was
financially untenable and was being wound up. He says
two weeks prior to Mrs Harley leaving he had to reduce
the hours to cope with the financial difficulties. He says
that the staff were always kept fully informed of the
difficulties. He had options of dismissing the applicant
or rotating jobs or perhaps some other solution. He had
intended to speak to Mrs Harley on the Friday but the
matter got out of hand and resulted in abusive telephone
calls. Mr Amey says that no formal notice of termination
or discussion ever took place. Under cross-examination
Mr Amey says that he actually never made up his mind to
terminate and could have changed his mind following
discussion with Mrs Harley. When he was asked by Mr
Harley on the Thursday whether Mrs Harley was to be
dismissed, he indicated that it was on the cards. In relation
to the letter written by Ms Symonds, he said he did not
know about that letter until a conciliation conference in
the Commission. He hoped that Mrs Harley would turn
up for work on the Monday and when she did not, Ms
Symonds suggested he give her a couple of days to calm
down. He then received the unfair dismissal application.
When questioned about why he had not attempted to
correct the situation Mr Amey responded that Mrs Harley,
in terminating herself, had effectively given him what he
wanted. Mr Amey says that Mrs Harley was a casual
employee under the Shop and Warehouse Award as she
wanted to be paid that way.
11 In closing argument, on behalf of the applicant, Mr Clarke
says that there was a dismissal as Mr Amey had indicated
to Ms Symonds that he was intending to dismiss Mrs
Harley. He confirmed his intentions with Mr Harley when
Mr Harley “broke the ice” by raising that with him. At
that time Mr Amey did not correct the view, and in doing
so was the architect of the termination through other
people. Mr Clarke says that in all the circumstances Mrs
Harley did not receive a fair go (Undercliffe Nursing Home
-v- Federated Miscellaneous Workers’ Union of Australia,
Hospital, Service and Miscellaneous, WA Branch 65
WAIG 385), procedural fairness was not afforded to her
(Shire of Esperance -v- Peter Maxwell Mouritz 71 WAIG
891) and the absence of a redundancy payment was an
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aspect of the unfairness (Frederick John Rogers v Leighton
Contractors (1999) 79 WAIG 3551). In light of the Rogers
and Leighton decision he says that two weeks for every
year of service as a redundancy payment should be
awarded, to be paid to the applicant.
12 I do not find credibility a serious issue in this matter. Mr
Clarke would have the Commission believe that Mr
Amey’s evidence is not credible. I find that the reverse is
true and that Mr Amey was a credible witness who under
substantial cross-examination honestly and consistently
gave an account of what he believed happened. Likewise
I consider the other three witnesses gave an honest account
of what they considered happened. Based on the evidence
I make the following findings—
a. The respondent’s business was in financial difficulty, and Mrs Harley knew this to be the case.
b. Mr Amey intended to discuss with Mrs Harley
her termination on Friday, 8 June 2001 and explain the options he had considered.
c. Ms Symonds told Mrs Harley on Thursday, 7 June
2001 she was to be terminated, having gleaned
this impression from Mr Amey.
d. The termination was to be temporary depending
on the financial position of the business.
e. On Thursday, 7 June 2001, Mr Harley put to Mr
Amey that Mrs Harley was to be dismissed and
Mr Amey said words to the effect, “yes it’s on
the cards”.
f. Mrs Harley took this to mean that she was to be
dismissed, having had the same advice from Ms
Symonds.
g. Mrs Harley asked Ms Symonds for a letter of termination and picked up this letter from the
respondent’s business on Saturday, 9 June 2001
without Mr Amey’s knowledge.
h. Mr Amey expected Mrs Harley to come in to the
business on Monday, 11 June 2001 and when she
did not, he did not make an attempt to contact
her on that day or subsequently.
i. The reason why Mr Amey did not contact Mrs
Harley was that he had got what he wanted,
namely, no employment of Mrs Harley at that
point in time due to his business’ financial circumstances.
j. Mrs Harley had made no attempt to speak to Mr
Amey following Thursday, 7 June 2001.
13 The circumstances in this matter are very unfortunate,
there being on all the evidence an employee-employer
relationship and a friendship. Mrs Harley refers to the
situation as being “one big family”. This is perhaps why
Mrs Harley has taken the cessation of her employment
so badly. That is not to underplay the financial strain
caused by the loss of employment. There are two key
issues to be determined, namely, was Mrs Harley a casual
employee and was a dismissal effected.
14 Mrs Harley on her own evidence and that of Mr Amey
was paid as a casual as she wanted to be paid at the higher
rate. Her hours were regular, namely full days Monday,
Tuesday and Wednesday. The applicant in her application
says she is under an award. The respondent in evidence,
uncontradicted, says he believes that the Shop and
Warehouse (Wholesale and Retail Establishments) State
Award 1977, No. R32 of 1976 applies to the employment
relationship. The nature of Mrs Harley’s duties would
certainly fall within the parameters of that award, which
applies throughout the State. The applicant was not under
a workplace agreement. What is less clear is whether the
respondent is covered by the industries contained in the
respondent’s schedule to the award. Without making a
finding to that effect, due to the inadequacy of evidence,
I consider that it is probable that the applicant’s
employment is subject to that award. Nevertheless that
award is an appropriate guide for her employment. Clause
7 of the award stipulates that a casual worker shall mean—
“A worker engaged by the hour and who may be
dismissed or leave the employer’s service at any
moment without notice and except as hereinafter
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provided shall not be engaged for more than 30 hours
per week in ordinary hours.
Notwithstanding the aforementioned a casual worker may
be engaged in ordinary hours for 38 hours per week for
periods not in excess of 4 consecutive weeks.”
15 Mrs Harley on the evidence worked in the business
regularly for more than 7 years. Clearly in terms of the
award she would fall within the categorisation of clause
8—Part-time Workers. That clause prescribes—
“Except as hereinafter provided, a part-time worker
shall mean a worker who may be engaged on any
day Monday to Saturday inclusive for a minimum
of twelve hours per fortnight, and a maximum of
sixty four hours per fortnight, with not more than
ten daily work commencements in any fortnightly
period. Provided that a part-time worker shall not
be engaged for less than three consecutive hours,
nor more than nine and half consecutive hours exclusive of meal times on any one day, except as
provided by subclause (6) hereof.”
The award in clause 20—Contract of Employment and
Termination says in subclause 1(b) that—
“A full time or part time employee engaged for a
period of four consecutive weeks or less shall be
deemed a casual employee and be paid not less than
the minimum rates of wages contained in Clause 7.—
Casual Workers hereof.”
And in subclause 3(a) that—
“Full time and Part time employees
(i) Should an Employer wish to terminate a
full time or part time employee, the following period of notice shall be provided—
More than 5 years
4 weeks
(ii) Employees over 45 years of age with 2 or
more years continuous service at the time
of termination, shall receive an additional
week’s notice.
(iii) Where the relevant notice is not provided,
the employee shall be entitled to payment
in lieu. Provided that employment may be
terminated by part of the period of notice
and part payment in lieu.”
16 At clause 51 of the award—Redundancy, it stipulates—
“(1) This clause applies to employers who engage 15
or more employees at the time of any redundancies.
(2) Discussions Before Terminations
(a) Where the employer has made a definite
decision that the employer no longer
wishes the job the employee has been doing to be done by anyone and this is not
due to the ordinary and customary turnover of labour and that decision may lead to
termination of employment, the employer
shall hold discussions with the employees
directly affected and with the union.
(b) The discussions shall take place as soon as
is practicable and shall cover, amongst
other matters, the reasons the proposed terminations are required, measures to avoid
or minimise the terminations and measures
to mitigate any adverse effects of any terminations on the employees concerned.”
“(4) Severance Pay
In addition to the period of notice provided in
Clause 20.—Contract of Employment and Termination, a permanent employee whose
employment is terminated for reasons set out
above shall be entitled to the following amount
of severance pay in respect of a continuous period of service.
5 years and over
10 weeks’ pay”
It appears clear from the award and the circumstances of
her employment, that Mrs Harley’s employment is that
of part-time nature and not casual. It is trite to say that
the relationship cannot be made casual simply by calling
it so.
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17 The next issue is whether a dismissal occurred. In
Mohazab v Dick Smith Electronics Pty Ltd (No 2) (1995)
62 IR 200 at p205, the Full Court of the Industrial
Relations Court of Australia said—
“termination at the initiative of the employer” involves a “termination in which the action of the
employer is the principal contributing factor which
leads to the termination of the employment relationship”.
“[A]n important feature is that the act of the employer results directly or consequentially in the
termination of the employment and the employment
relationship is not voluntarily left by the employee.
That is, had the employer not taken the action it did,
the employee would have been remained in the employment relationship”. See Macken, McCarry and
Sappideen’s Law of Employment 4th Edition page
227-228.
I consider it is clear from the evidence that the termination
of the employment was at the instigation of the employer
as he advised Ms Symonds of the termination. He did
not correct Mr Harley when it was suggested to him, and
he did not follow up with Mrs Harley at a later day to
correct the situation if it was a misapprehension because
he had got what he wanted. It may appear that the
applicant through her own actions abandoned her
employment. However, Mr Amey’s own evidence does
not substantiate that claim. He had to terminate her
services and did not act so as to do otherwise. This is so
even if he did not, through the applicant’s own actions,
have the opportunity to advise her directly or to discuss
the matter with her.
18 Given that, I would find that Mr Amey has dismissed
Mrs Harley; the effective date being 7 June 2001. The
difficulty I have is whether the dismissal is unfair or
otherwise. The Commission should only interfere with
the right of the employer to terminate the services of an
employee, if that right has been exercised in such a fashion
as to be considered an abuse of that right. This is often
referred to as a fair go all round (Undercliffe) and applies
to employee and employer.
19 In my view the dismissal cannot be characterised as either
harsh or oppressive. The dismissal was due substantively
to the business being in financial hardship and Mr Amey
had to reduce staff. I accept Mr Amey’s evidence about
this and I so find. Mr Amey says that Ms Symonds was
the longer serving employee. He had asked her whether
she could do both jobs and she had indicated that she
could. Mr Amey clearly wanted to discuss the matter with
Mrs Harley and had asked her to attend a discussion on
Friday, 8 June 2001. He was never given the opportunity
to have that face to face discussion. This was due to the
emotional reaction of Mrs Harley, not to any direct action
by Mr Amey. This is clear from the evidence given and
from witnessing the giving of Mrs Harley’s evidence.
20 I have no doubt that while Mr Amey wished there was
some other option, had the discussion taken place on
Friday, 8 June 2001 as desired by Mr Amey, it is probable
that he would have terminated directly Mrs Harley’s
services. He had, in effect, confirmed that with Mr Harley
the night before by not correcting the view put to him.
Even though Mr Amey said to Mr Harley that termination
was “on the cards” I consider Mr Harley quite
understandably took it to mean that Mr Amey had made
his decision. In effect Mr Amey was also pre-empted from
discussing the circumstances and decision with Mrs
Harley by the discussion earlier that day between Mrs
Harley and Ms Symonds. Mr Amey did not follow up
discussions with Mrs Harley, however, nor did he take
part in issuing the letter of termination on 9 June 2001.
Mrs Harley likewise did not follow-up with Mr Amey.
21 To understand this odd sequence of events is to appreciate
that on all the evidence there is both a friendship and an
employment relationship that operated between the parties
in this matter. Whereas procedurally the termination was
not what it should have been, this was not due solely to
the actions of Mr Amey. In these circumstances I do not
find the dismissal to be unfair due to any procedural flaws
on the part of the respondent. I have no doubt that Mrs
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Harley’s employment was to end due to the financial
difficulties of the business and that Ms Symonds was to
take over her duties. I have no doubt, having observed
Mr Amey’s evidence, that these circumstances were very
difficult for him as well. The relationship has now broken
down and could not in my view be reinstated.
22 I turn next to the issue of whether the termination could
be otherwise judged to be unfair due to the absence of a
payment for notice or redundancy (Ramsay Bogunovich—
v- Bayside Western Australia Pty Ltd 79 WAIG 8; Rogers
v Leighton). The award provision for redundancy excludes
employers where the number of employees is less than
15. Additionally, the evidence of Mr Amey, which I
accept, is that Ms Symonds was to take over Mrs Harley’s
duties. In these circumstances, I do not consider that the
position has truly been made redundant or, if I am wrong
on that, that the absence of a redundancy payment, using
the award as the standard, leads to a conclusion of
unfairness. The question of notice is relevant. The
termination was at the initiative of Mr Amey. Even though
Mrs Harley did not present for further work, cognisant
of my responsibilities under s26 of the Act to have regard
to equity, good conscience and the substantial merits of
the case, I consider that Mrs Harley should have been
paid for notice in lieu as per the award. It is the absence
of this notice that I find unfair in the termination and I
would award Mrs Harley 5 weeks payment for notice in
lieu, using the award as the appropriate standard. On the
evidence uncontested, that is $1,852.60 comprising
$370.52 per week multiplied by 5 weeks, less any taxation
payable to the Commissioner of Taxation. The group
certificates exhibited display in my view, in concert with
Mr Amey’s evidence concerning Mrs Harley’s
employment, that she was employed effectively by the
same employer since 1994.
23 I find that the dismissal of Mrs Harley was unfair due to
the absence of notice paid and I would award a sum of
$1,852.60, less taxation, for notice. I do not consider the
termination to be otherwise unfair, harsh or oppressive.
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Order.
HAVING heard Mr D Clarke on behalf of the applicant and
Mr G P Amey for the respondent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations
Act, 1979, hereby—
(1) DECLARES that the applicant, Dawn Elizabeth
Harley, was unfairly dismissed by the respondent
on the 7th day of June 2001 due to the absence of
notice paid.
(2) ORDERS that the respondent shall pay the applicant the sum of $1,852.60 by way of notice, less any
amount payable to the Commissioner of Taxation.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
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Reasons for Decision.
The applicant brings this claim pursuant to s 29(1)(b)(i)
and (ii) of the Industrial Relations Act 1979 (“the Act”)
alleging that the respondent harshly, oppressively and
unfairly dismissed him and denied him contractual
entitlements. The applicant was dismissed on 9 October
2000 from his employment with the respondent. The
position occupied by the applicant was in issue in the
proceedings, with the applicant submitting he was
employed as a director, whereas the respondent submitted
that the applicant was employed as a sales person.
2 The respondent wholly denied the applicant’s claims.
Contentions
3 The applicant commenced employment with the
respondent on or about 19 April 2000. At the time of
these proceedings, the applicant was 50 years of age.
4 Whilst the dismissal of the applicant was described by
the respondent as a redundancy, by reason of a need for
the respondent to reduce its operating costs, this was
contested by the applicant. Furthermore, the applicant
submitted that his dismissal was unfair because there was
no discussion about the impending redundancy and there
were others in any event who could have been made
redundant. He also complains that his dismissal was unfair
because he was offered no redundancy package. The
applicant also submitted that it was a term of his contract
of employment, which contract was partly oral and partly
written, that he paid a payment equivalent to 20% of the
gross profit generated by the respondent. The applicant
said that this term was agreed following discussions
between he and the principals of the respondent, prior to
him commencing employment.
5 The respondent entirely opposed the applicant’s claim.
In short, the respondent submitted that the applicant’s
employment was terminated because of a need to
restructure its business. The applicant was notified of this
as soon as a definite decision had been taken by the
respondent. It was further submitted that the respondent
had no real alternatives to the applicant’s redundancy,
because its business was small. The applicant, according
to the respondent, was paid all entitlements due to him
on termination of the employment, which included two
weeks salary in lieu of notice and pro-rata annual leave.
6 The respondent also strenuously denied that the applicant
ever had an entitlement to a payment equivalent to 20%
of the respondent’s gross profit, as a term of his contract
of employment.
Evidence
7 The applicant testified that he had been employed in the
printing industry for approximately 35 years. Immediately
prior to his employment with the respondent, he had been
employed as a sales representative for another printing
industry company. As a part of his duties, from in or about
September 1999, the applicant began calling upon the
respondent as a sales representative and developed a good
working relationship with its principals, Mr and Mrs
1
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Mason. In or about December 1999, the applicant and
Mr Mason had a social contact at a suburban hotel and
discussed the respondent’s business. Later, in about
February 2000, the applicant received a telephone call
from Mr Mason, suggesting that Mr Mason and his wife
meet with the applicant for dinner. Subsequently, this did
occur at the Romany restaurant in Northbridge.
The applicant’s evidence was that at this dinner, the
Mason’s told him that their business was at the cross roads
and was in need of expansion. The respondent apparently
desired to expand into large format two colour printing,
which it had no experience in. The applicant did have
this expertise.
The applicant testified that he was asked by Mr Mason
whether he was in a position to invest in the respondent’s
business, and the applicant advised that he was not. At
this dinner meeting, there was some discussion about the
respondent purchasing certain new printing machines, to
move into this area of business. The applicant testified
that he suggested alternative less expensive equipment
and provided a contact person who could assist the
Masons further in this regard. These discussions were in
part reflected in some notes taken by the applicant
tendered as exhibit R1. The applicant testified that Mr
Mason at this dinner meeting invited him to join the
respondent’s business because the applicant had the client
base for the large format area the respondent wanted to
expand into. The applicant testified that Mr Mason offered
him a share in the business by way of 20% of the gross
profit and a directorship. This was to be in return for his
expertise and client base in this area. At this meeting, the
applicant did not indicate his preparedness to join the
respondent.
Subsequently, further discussions took place between the
applicant and Mr Mason. The applicant said that he
advised the Masons that if they did proceed to purchase
the equipment discussed as required for the large format
printing work, he would go over to the respondent on the
basis of a salary, motor vehicle, a 20% gross profit interest
and his appointment as a director. The applicant’s evidence
was that on the day that the respondent did ultimately
purchase the required machinery, he received a telephone
call from Mr Mason in response to which the applicant
agreed to join the respondent. The applicant would
purchase a motor vehicle and the costs would be covered
by the respondent and it would also supply a mobile
telephone. The applicant’s duties were to be as he said,
to bring his clients to the business, be engaged in sales
and stock purchases, production work, and engage and
oversee staff. The applicant testified that it was agreed
between he and the Masons that a deed, formalising these
arrangements, would be prepared in due course.
Additionally, the applicant testified that he told the
Masons that he would undertake some due diligence on
the business, and to this end, arranged for a Mr Lee Kong
to do so. Apparently, Mr Lee Kong did undertake some
informal inquiries and advised the applicant that there
were no apparent difficulties with the respondent’s
business. According to the applicant, he also discussed
the respondent’s general proposal with Mr Lee Kong, who
considered that it appeared to be quite sound and genuine.
On or about 14 April 2000 the applicant resigned from
his then position. He commenced with the respondent on
or about 16 April 2000. Business cards were prepared,
with the approval of Mr Mason. The business cards carried
the title of “Director” for the applicant. A copy of these
cards were tendered as exhibit A4. A letter dated 19 April
2000 (exhibit A5) was given to the applicant by Mr
Mason, setting out the terms of his appointment. The
applicant testified that he was concerned and objected to
the content of this letter, as it did not reflect the
understanding reached before he commenced
employment.
The applicant discussed the matter with the Masons and
was assured by them that the content of the letter was for
tax purposes and that he should sign it. The applicant
testified that he relied upon their representations in this
regard and as he trusted them, he agreed and signed the
letter. I note that a signed copy of the letter was not in
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evidence. It was also the applicant’s evidence that he
accepted the Mason’s undertakings to him prior to joining
the respondent and said that his move to the respondent
was a career move and was probably his last, given his age.
The applicant gave evidence about his time of
employment with the respondent. He testified that he was
not exclusively engaged in sales, but rather spent other
time engaged in production work; organising staff;
assisting with the relocation of the business; and other
administration duties. The applicant testified that he
worked long hours and put in a significant effort on behalf
of the respondent.
The applicant’s evidence was that at all material times he
was held out to customers and others dealing with the
respondent as one of its directors. In this regard, reference
was made to notices of relocation, advising customers of
the relocation of the business as of 17 July 2000. These
notices were tendered as exhibit A6. These notices were
signed by the applicant, and described him as a “director”.
In relation to the confirmation of his contract
arrangements, the applicant testified that he raised the
question of his formal appointment as a director and
confirming his gross profit share on at least two other
occasions with Mr Mason in May and June 2000. He
said he was told by Mr Mason that he had spoken to his
accountant and it was better to confirm these arrangements
at the commencement of the next financial year i.e. July
2000.
It was the applicant’s evidence that he did make substantial
sales whilst he was employed but admitted that some time
in or about September 2000, he became aware that the
overall sales performance of the business was difficult.
The applicant said he sought assurances from the Masons
that all was well and that his position was secure. There
was no indication to the contrary. It was the applicant’s
evidence that he considered that his sales performance
for April to July 2000 to be satisfactory. He admitted
however that after July 2000 targets were not met, but
said he did not see a detailed break down of the sales
performance. There was some dispute about the accuracy
of the sales figures tendered in evidence.
As to the events surrounding the applicant’s dismissal,
the applicant testified that he attended for work as usual
on 9 October. About 15 minutes after arriving, he was
called into Mr Mason’s office where Mrs Mason was also
present. He said that they told him that the cash flow
position of the business was poor and they could no longer
keep him on. The applicant said no specific reasons for
the cash flow problems were identified. No reference was
made by the Masons to the applicant’s work performance
generally, or his sales performance specifically. He said
that there was no discussion with him about any
alternatives or ways to minimise any adverse effects on
him as a result of this decision. The applicant also testified
that he considered that he had skills relevant to other
positions at the respondent.
As a result of this meeting, the applicant was given a
letter of termination dated 9 October 2000 and tendered
as exhibit A12. This letter refers to the respondent’s “need
to reduce our manpower in view of the current cash flow
restriction”. The applicant was paid two weeks salary in
lieu of notice and unused annual leave entitlements. It
was common ground that after attending to some client
business after the meeting with the Masons, the applicant
left the respondent’s premises later that day.
Since the termination of his employment, the applicant
testified he had unsuccessfully sought other positions
relevant to his experience and qualifications, in the
printing industry. To make ends meet, he had been
employed as a night-filler in a supermarket.
Mr Lee Kong gave evidence on behalf of the applicant.
He is engaged in the occupation of a finance/mortgage
originator. He has had significant experience in industry
as a management accountant but did not hold formal
accounting qualifications. Mr Lee Kong and the applicant
had known each other for a number of years.
As a result of a social meeting, Mr Lee Kong testified
that the applicant met with him and spoke to him about a
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number of possible business opportunities he was
considering. One of these was the proposal from the
respondent. Mr Lee Kong said he specifically remembered
this because the name “Midnight Printing” stuck in his
mind. He testified that he recalled the applicant
mentioning to him that a part of this proposal was that he
would have some financial interest in the business. Other
opportunities were also discussed. The applicant asked
Mr Lee Kong whether he could undertake some inquiries
about the credit worthiness of the respondent business
which Mr Lee Kong said he would do. This was done,
and Mr Lee Kong reported back to the applicant that he
did not discover, after making informal inquiries, any
adverse credit issues of note.
Both Mr and Mrs Mason gave evidence. Mr Mason
said that at the dinner meeting at the Romany
restaurant, there was general discussion about the
industry and the prospect of the applicant joining the
respondent. There was discussion about various types
of printing machines the respondent was
contemplating, and Mr Mason agreed that the
applicant gave him some valuable advice in relation
to the sorts of machinery that would be suitable. It
was Mr Mason’s evidence that the respondent was
looking to get into the large format area of the industry
and the applicant had the sort of experience he was
looking for. Ultimately a decision was made to
purchase the new machinery and he employed the
applicant. Mr Mason denied that there was an
agreement about the applicant taking a share of the
gross profits of the business.
As to the status of the applicant, Mr Mason testified that
he was aware of and approved the applicant being
described as a director of the respondent on business cards
and in correspondence. It was his evidence that he was
not particularly concerned as to what title the applicant
was given.
Mr Mason testified that despite assurances by the
applicant, he did not achieve the level of sales expected.
He took the view that the applicant became a drain on
cash flow and the cash flow difficulties of the business
were mentioned to the applicant from time to time, which
was confirmed by the applicant in his evidence. Mr Mason
also testified that he recruited the applicant because of
his experience and his client base which he wanted.
As the business was suffering cash flow difficulties, Mr
Mason said that he discussed the situation with his wife
and they decided on the Sunday prior to the Monday when
the applicant was dismissed, that they could no longer
afford to keep the applicant on in employment. At the
termination interview, Mr Mason conceded that he did
not discuss alternatives with the applicant and declined
to let the applicant work out his notice, despite the
applicant’s request that he do so.
Evidence was also adduced from Mrs Mason. Her
evidence focused primarily on the financial state of the
respondent. Mrs Mason also said in evidence however,
that there was no agreement for the applicant to take a
stake in the business, and that the applicant was unhappy
in his former employment. Various documents dealing
with the financial state of the respondent were tendered,
including its annual financial reports (exhibit A10),
general ledger and profit and loss statements (exhibit R4)
and various bank statements (exhibit R5).
It was Mrs Mason’s evidence that in or about July 2000
she and Mr Mason spoke with their accountant Mr Bordi,
regarding the cash flow difficulties being experienced.
They were apparently advised that they had two options,
they being to increase sales or reduce costs. Mrs Mason
testified that despite two separate injections of capital in
June and July 2000, the business had not improved.
Furthermore, she testified that an overdraft facility was
negotiated in September 2000 for $75 000, to alleviate
the respondent’s cash flow difficulties. However, it was
Mrs Mason’s evidence that given forward creditors of
the respondent, this overdraft facility was fully drawn
down by about the end of November 2000. It was her
evidence, that had the applicant still been on the
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respondent’s books at this time, its finances would have
been parlous.
29 Mrs Mason generally confirmed the evidence of Mr
Mason about their decision to make the applicant
redundant. She testified that she always regarded the
applicant as diligent and honest. Mrs Mason also said
that at the time of terminating the applicant’s employment,
the applicant was not offered a reference.
30 Mr Bordi, the respondent’s accountant, was also called.
He generally confirmed the evidence of the Masons that
they spoke with him about the financial difficulties in the
business. He advised them of the two options referred to.
He could also not recall any discussion Mr Mason was
alleged to have had with him, about the terms of the
engagement of the applicant. Mr Bordi also said that for
the purposes of the annual return in exhibit A10, the gross
profit of the respondent was set out as “total trading profit”
because the accounts were prepared for taxation purposes
and not operational purposes. The gross profit for the
financial year ended 30 June 2000 was $118,037.
Conclusions
Unfair dismissal claim
31 The relevant principles in relation to an unfair dismissal
claim arising from a situation of redundancy are well
established. It is incumbent on an applicant to establish
on balance, if challenging their selection for redundancy,
that another employee apart from the applicant, should
have been made redundant: AMWSU and Another v
Australian Ship Building Industries (WA) Pty ltd (1987)
67 WAIG 733; Gromark Packaging v FMWU (1992) 46
IR 98. However, this is not an exclusive or sole criteria as
considerations as to any unfairness in the process used in
effecting a redundancy, can also be taken into account:
MEWU v Newcrest Mining Ltd (1993) 73 WAIG 969;
FPFAIU v Jason Industries Ltd (1994) 74 WAIG 32; WA
Access Pty Ltd v Vaughan (2000) 81 WAIG 373.
Furthermore, it is also the case in this jurisdiction and
others, that the absence of, or an inadequate redundancy
payment, can also lead to a conclusion that a dismissal
on the grounds of redundancy is unfair: Rogers v Leighton
Contractors (1999) 79 WAIG 3551; Leddicoat v Shiavello
Commercial Interiors SA (1996) 39 AILR 3-255; WA
Access.
32 In this case, the applicant challenges the bona fide nature
of the redundancy. It was submitted by the agent for the
applicant, that the applicant’s dismissal was contrived to
relieve him of his client base once it was secured with the
respondent.
33 I have considered all of the evidence and the submissions
in relation to this aspect of the case. I am not persuaded
by the applicant’s submissions in this regard.
34 Taking the evidence in its totality, there was ample
evidence before the Commission to support the conclusion
that the respondent was suffering a genuine cash flow
difficulty and the respondent needed to act quickly to
reduce its costs. The financial information in evidence
before the Commission supported the respondent’s
submissions in this regard. In particular, exhibit R4
revealed that the respondent, as at 31 October 2000, was
in a substantial net loss position. I therefore reject the
applicant’s submissions that the redundancy was not
genuine. I am satisfied, find and conclude that the
respondent had a genuine need to reduce its manning
levels.
35 The next issue to be determined is whether the applicant
has discharged the onus upon it in accordance with
Australian Ship Building Industries. I am not satisfied
on the evidence that it has.
36 Whilst there was some evidence that the applicant had
some skills relevant to other positions within the
respondent, it was also the case on the evidence, and I
find, that the applicant was primarily engaged in sales
for the majority of his time. The evidence was also and I
find, that these duties, primarily undertaken by the
applicant, were assumed by Mr Mason, thereby removing
the need for a further sales role. Additionally, there was
no evidence before the Commission that any other of the
employees engaged in production and other duties, should
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have, for good reason, been made redundant in preference
to the applicant. On the evidence, I find that the area most
amenable to the manning reduction was in sales.
37 However, it was common ground that at the time of the
termination of his employment, there was no discussion
with the applicant about the redundancy and its effect on
him. There was no discussion about measures that may
have been taken to avoid or minimize the significant effect
on him. The respondent was under a legal obligation, by
reason of Part 5 of the Minimum Conditions of
Employment Act 1993 (“the MCEA”) to do this.
Furthermore, the applicant was deprived of any ability to
avail himself of paid leave to attend for job interviews,
which is prescribed in Part 5 of the MCEA.
38 In effect, what happened was the applicant was simply
told of his fate on the morning of 9 October 2000 and he
left the respondent’s premises that day. He was not
allowed to work out his notice despite a request that he
do so and he was not assisted by being given a reference
or statement of service. There was in my view, a clear
breach of the requirements of Part 5 of the MCEA and
on this basis alone, the dismissal was harsh, oppressive
and unfair: AWI Administration Services Pty Ltd v Andrew
Birnie 2001 WAIRC 04015; Miles and Ors t/as
Undercliffe Nursing Home v FMWU (1985) 65 WAIG
385.
39 The applicant was employed by the respondent for a
period of approximately six months. As a matter of
community standard, as an implied term and as a
minimum at least under the TCR test case provisions, an
employee with less than one years’ service has no
entitlement to a severance payment: Leighton
Contractors; WA Access; Thompson v Gregmaun Farms
Pty Ltd (2000) 80 WAIG 1733. In WA Access, when
having regard to the relevant provisions of the Metal
Trades (General) Award 1966 containing the TCR
redundancy provisions, with the employee in that case
having no entitlement to severance pay, the Full Bench
concluded that the dismissal could not be considered
harsh, oppressive or unfair, on that basis alone.
40 Given my conclusions as to unfairness, I now turn to the
question remedy. The applicant does not claim
reinstatement and given my findings it would in any event,
be impracticable to order such. I therefore consider
compensation for loss or injury, for the purposes of s
23A(1)(ba) of the Act. In this case, there is no basis to
conclude that the applicant has suffered the loss of a
reasonable severance payment. Also, absent the applicant
having established on the ASI test that another employee
of the respondent should have been made redundant in
preference to him, what then as a matter of fact, is the
applicant’s loss? In failing to comply with Part 5 of the
MCEA, the applicant has been deprived of the opportunity
to discuss with the respondent the matters there
prescribed. This would have included whether he could
have continued in employment in another capacity, in
preference to another employee of the respondent.
Furthermore, the applicant has, as I have noted above,
been deprived of the ability to avail himself of the statutory
right under s 43 of the MCEA, to paid leave of absence
for the purposes of attending job interviews, given the
summary manner of his dismissal. For an employee
dismissed on the grounds of redundancy in such a manner,
this entitlement is rendered nugatory.
41 In view of my conclusions that the applicant could not
have reasonably established someone other than he should
have been made redundant, I consider that the applicant’s
loss in this case is represented by a period to enable the
matters in Part 5 of the MCEA to be attended to which I
find to be in this case, one week.
Contractual benefit claim
42 A contract of employment, as with any other contract,
may be partly written, partly oral and partly to be implied.
In this case, the agent for the applicant argued that the
applicant’s contract of employment with the respondent
was partly written and partly oral. To the extent that the
contract was in writing, it was said to be evidenced by
and contained in exhibit A5. To the extent that it was
oral, it was submitted that it was evidenced by and
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referable to the undertakings by the respondent that the
applicant receive a share of the gross profit of the business
and that he be made a director of the respondent.
In cases where parties to an agreement have embodied
their agreement in a written document, and that document
is taken to be the entire terms of the parties’ bargain,
evidence is not allowed to be given to add to or subtract
from or to qualify the written instrument: Goss v Lord
Nugent (1833) 5B & AD 58, 64. This rule is usually
described as the “parole evidence” rule. However, it is
well established that an exception to this rule is in the
case where it is established that the contract is partly
written and partly oral. In Gillespie Bros & Co v Cheney
Eggar & Co (1896) 2 QB 59 Lord Russell CJ said at
62—
“... although when the parties arrive at a definite
written contract the implication or presumption is
very strong that such contract is intended to contain
all the terms of their bargain, it is a presumption only,
and it is open to either of the parties to allege that
there was, in addition to what appears in the written
agreement, an antecedent express stipulation not intended by the parties to be excluded, but intended to
continue in force with the express written agreement.”
(See also: Hope v RCA Photophone of Australia Pty Ltd
(1937) 59 CLR 348 at 357; L G Thorne & Co Pty Ltd v
Thomas Borthwick & Sons (A/Asia) Ltd (1955) 56 SR
(NSW) 81).
I am satisfied in this case and I find, that the terms of
exhibit A5, the applicant’s purported letter of
appointment, did not contain all the terms of the bargain
between the applicant and the respondent. In this case,
where the evidence conflicted between the applicant’s
witnesses and the respondent’s witnesses as to the terms
of the bargain between them, I prefer the applicant’s
version of the events. In particular, I accept the evidence
of Mr Lee Kong, who was requested by the applicant to
assist him in evaluating the respondent’s proposal.
Although he was an acquaintance of the applicant, I
regarded him as a person sufficiently disinterested from
the subject matter of these proceedings, to put
considerable weight on his evidence that the applicant
discussed with him the respondent’s proposal, which
included an interest in the business. Moreover, it would
be in my opinion, passing strange for a prospective
employee of an employer, if to occupy a sales position,
to undertake due diligence of the kind undertaken by Mr
Lee Kong on the applicant’s behalf. This step was more
consistent in my opinion, with the applicant taking some
financial stake in the respondent’s business and wanting
to ascertain, as far as possible, whether there were any
obvious financial difficulties with it.
I must also say, having closely observed the witnesses
giving their evidence, I was not particularly impressed
with Mr Mason’s bare and less than convincing denial of
any discussion of a gross profit payment to the applicant.
Additionally, such a proposal is quite consistent with the
respondent’s stated desire to enter into the large format
sector of the printing industry, in which it had no prior
experience or involvement. It wanted to acquire the
services of the applicant and in particular, his valuable
client base to facilitate this step. Offering to give the
applicant a further financial interest would be entirely
consistent with such a venture. I also note that Mrs Mason
was not involved in all of the discussions with the
applicant regarding him joining the respondent. I find
accordingly.
I therefore conclude that it was an oral term of the
applicant’s contract of employment with the respondent
that he be paid, in addition to his salary and other benefits,
20% of the gross profit of the business.
Given that the applicant’s employment straddled the 19992000 and 2000-2001 financial years, and having regard
to the terms of exhibit R4, a 20% gross profit contribution
pro rata over the approximately six months of the
applicant’s employment, represents a sum of
approximately $9,980. I consider this to represent a
benefit under the applicant’s contract of employment with
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the respondent, denied to him on termination of the
employment.
49 Given that there was no evidence before me as to the
value of the applicant’s motor vehicle for the purposes of
his remuneration, I direct the parties to confer on this
issue within seven days in an endeavour to reach
agreement. If agreement cannot be reached, the matter
will be re-listed in order that the Commission can
determine the matter. An order will then issue giving effect
to these reasons.
2001 WAIRC 04187
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
FRANK PAUL MANNA, APPLICANT
v.
MARKHILL HOLDINGS PTY LTD AS
TRUSTEE FOR THE MIDNIGHT
PRINTING UNIT TRUST T/AS
“MIDNIGHT
PRINTING”,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
MONDAY, 19 NOVEMBER 2001
FILE NO/S
APPLICATION 1751 OF 2000
CITATION NO. 2001 WAIRC 04187
_________________________________________________________________________

Result
Representation
Applicant
Respondent

Application upheld. Order issued.
Mr B Stokes as agent
Mr J Hetman as agent

_________________________________________________________________________

Order.
HAVING heard Mr B Stokes as agent on behalf of the applicant and Mr J Hetman as agent on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby—
1. DECLARES that Mr Frank Manna was harshly, oppressively and unfairly dismissed from his
employment by the respondent on or about 9
October 2000.
2. DECLARES that the reinstatement of Mr Manna is
impracticable.
3. ORDERS the respondent to pay to Mr Manna compensation in the sum of $1,225.00 less any amount
payable to the Commissioner of Taxation pursuant
to the Income Tax Assessment Act 1936 and actually paid within 21 days of the date of this order.
4. ORDERS the respondent to pay to Mr Manna the
sum of $9,980.00 as a denied contractual benefit less
any amount payable to the Commissioner of Taxation pursuant to the Income Tax Assessment Act 1936
and actually paid within 21 days of the date of this
order.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.
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Reasons for Decision.
This is an application made pursuant to section
29(1)(b)(ii) of the Industrial Relations Act, 1979 (the Act).
The applicant, Mr Adam William McConkey worked for
M & A’s of Denmark (the respondent) from April 2000
until his dismissal effective on 18 September 2000. The
applicant worked as a computer technician, selling,
installing and repairing computers and computer
equipment. The applicant contends in his application that
he had been denied a contractual entitlement but was
unable to quantify the figure sought. He says—
“Employer has records but I believe they are possibly inaccurate employer has paid no monies since
end of financial year. To date of Termination. I can
only make assumptions but do not wish to put a figure on it. I am also happy to accept the Minimum
Conditions of Employement even though it would
be less than what I possibly be legally entitled to”
2 Further, in the application the applicant contends that the
contract was for payment of commission being 70% of
profit on labour and 30% of profit on sales. The
respondent agrees that this formed the basis of the verbal
contract between them.
BACKGROUND
3 The application was initially filed in the Commission on
1 December 2000. The respondent, in their notice of
answer and counter proposal, opposed the applicant’s
claim in its entirety and sought an extension of time in
which to elaborate on their answers. By letter of the
Commission dated 5 January 2001 the respondent was
given an extension of time until 30 January 2001. A
conciliation conference pursuant to s.32 of the Act was
scheduled in Albany on 20 March 2001. At conference
there was no appearance by the applicant and following
a period of 48 hours the application was struck out for
want of prosecution by order dated 27 March 2001. A
further order for costs was issued against the applicant
on 12 June 2001.
4 An appeal against the order discontinuing the matter was
filed in the Commission on 12 April 2001. The Full Bench
heard the appeal on 22 June 2001, upheld the appeal (on
new evidence), and remitted the matter to the Commission
at first instance, constituted by a single Commissioner,
to hear and determine according to law. A further order
for costs was made against the applicant.
5 The matter was listed for a conciliation conference on 7
August 2001 in Denmark. At the conclusion of the
conference the matter remained unresolved and the
Commission advised the respondent to provide to Mr
McConkey, within one week, documents that they would
rely upon at hearing, the Commission further advised the
applicant to file particulars of claim within three weeks.
The applicant was also to return a receipt book to the
respondent and failed to do so.
6 The matter was listed for hearing on 3 October 2001 and
the parties were advised of the same by notice dated 5
September 2001. Following the parties being advised of
the hearing date the applicant filed his particulars of claim.
The respondent supplied the documents as requested by
the Commission. The applicant’s particulars of claim are
as follows—
“NOTICE OF VALUE OF CLAIM
Lost wages
8500.00
Fuel re-imbursement (50cents in the Km)11,500.00
Lost Earnings
35,000.00
Total
55,000.00
Total of claim sought is $55,000.00 AU”
1

EVIDENCE
7 At hearing evidence was given by the applicant, Mr Adam
McConkey, on his own behalf and Mrs Daems for the
respondent (a co-owner of the business with her husband).
I say at the outset that credibility is an issue in my findings
on this matter. I have no hesitation whatsoever in accepting
the evidence of Mrs Daems and would clearly prefer that
to the evidence of Mr McConkey. In my view she provided
a very straightforward and honest account of the way in
which the business and Mr McConkey operated, and a
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clear and credible view of the accounts of the business.
In contrast to this Mr McConkey’s evidence lacked any
coherence and changed often.
At commencement of hearing the Commission sought
clarification from Mr McConkey as to the basis and
quantum of his claim. After some explanation by Mr
McConkey, the hearing was adjourned to allow him time
to calculate his claim. He remained unable to properly
do so and readily withdrew the amount listed against lost
earnings, ie $35,000.
Mr McConkey gave evidence that he worked for the
respondent from April 2000 to 13 September 2000.
These dates are slightly at variance to the dates in the
application but nothing is dependent on that point.
He worked as the Technical Manager looking after
the sales and repair of computing equipment to
customers around the Denmark region. He says that
he contacted Mr Daems for employment and at the
time of his engagement he advised Mr Daems that he
did not want to have anything to do with the books.
The tenor of his evidence is that he was good with
computers but no good with paperwork.
Apart from the commission, he says that he was also to
receive, as part of his contract, fuel reimbursement and
superannuation, ie whatever is provided for by law.
The applicant throughout the hearing failed to present
any coherent evidence regarding the amounts claimed.
As stated the applicant readily withdrew the bulk of the
claim at hearing, ie $35,000 for loss of earnings. With
respect to the claim for fuel reimbursement he says the
amount of $11,500 was calculated as per taxation travel
expense claims at a rate of 50 cents per kilometre. At
[Exhibit AWM1], Mr McConkey in his rough
calculations, makes this figure $12,500. Mr McConkey
did a rough calculation of the kilometres he had travelled,
making he says a deduction for personal travel. To
calculate the number of kilometres travelled he say he
looked at the sheets of all the jobs he performed and tried
to calculate distances travelled. Apart from the imprecision
of the calculation, this method does not sit well with Mr
McConkey’s evidence that fuel reimbursement was
factored into the labour costs and sometimes paid upfront
and sometimes on reimbursement. This is more in line
with the evidence of Mrs Daems who says fuel was to be
included in the fee for the job and to be recorded on the
cards. Exhibit MDD5 is a list of the travel claims made
by Mr McConkey on the work cards and paid by the
respondent. They total 17 claims and an amount of
$542.05 for the period April to July. I accept Mrs Daems
evidence and I find that Mr McConkey, who bears the
onus in this matter, has failed to establish his claim.
With respect to the $8,500 claim for lost wages the
applicant, after some difficulty, specified his claim as
$8,148.78. Included in this figure was an estimated figure
of $1,400 for an Office 2000 package which the applicant
says is lost and must be within the possession of the
respondent. After questioning by the Commission as to
whether this was a contractual benefit due to him, Mr
McConkey withdrew that amount from his claim. The
other amounts claimed are as follows—
• Lost commission on new personal computers
$1,492.00
• Labour and Sundry $1,726.78
• Commission $322.65 (which is said to relate to
work for Mrs Boyes)
• Trevor Corbett $150
• Labour $3,080 (ie a calculation of 88 hours @
$50 per hour less 30%).
These amounts claimed were not properly explained or
substantiated in evidence. The only detail given related
to the figures regarding Trevor Corbett and Mrs Boyes.
Mr McConkey did earlier give evidence of other amounts
where he says he was not paid commission or did the
work but did not claim the commission. It is not clear at
all how these figures related to the revised amounts just
listed. Mr McConkey also complained in general terms
that there were instances where the cost figures used by
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the respondent were inflated or the Goods and Services
Tax figures were wrongly used so as to reduce the profit
figure by which he would obtain commission.
14 In contrast Mrs Daems through a series of exhibits
displayed the cheques paid to Mr McConkey, the cash
book used for the applicant, the summary of travel claims
and jobs undertaken (be they labour or equipment), and
a sample of the work cards used for recording the jobs.
She gave evidence that she had summarised and
reconciled the figures from the job cards and had an audit
performed of the equipment that was used in various jobs.
She says that she experienced considerable difficulty due
to the lack of or inaccurate recording on work cards by
Mr McConkey. She said that they had paid Mr McConkey
for his claims and at times erred to his credit in payments.
She was also concerned about Mr McConkey’s purchase
of goods for the business. I accept without reservation
the evidence of Mrs Daems.
15 In this matter it is for Mr McConkey, on the balance of
probabilities, to prove that the money he claims is due
and owed to him under his contract. Mr McConkey has
failed entirely to discharge that onus. Mr McConkey
complained that he was unable to prepare properly for
hearing due to the lack of resources available to him in
Albany regional prison. However, the application was
lodged in the Commission on 1 December 2000 and he
has had ample time to properly formulate his claim. In
addition, arising from the conference before me on 7
August 2001, much of the documentation that he may
have wished to access was made available to him by the
respondent (as apparent at Exhibit AWM1), and yet no
attempt by the applicant was made to adequately prepare
for hearing. At least no attempt that is apparent to the
Commission. It may be that Mr McConkey as he says
was no good with paperwork. It may be that this was the
source of his difficulty with his position. Certainly the
respondent would have liked him to be a lot more
thorough with his paperwork and all that was required
was to properly list the jobs, the work performed and the
costs charged on the work cards. Mr McConkey bears
the onus of making out his case on the balance of
probabilities and I find that he has failed in any way to
do so. Accordingly, I would dismiss his claim.
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Reasons for Decision.
This is an application pursuant to section 29(1)(b)(ii) of
the Industrial Relations Act, 1979 (the Act). The applicant
Mr David Ogilvie Norton is the State Manager in Western
Australia for Hanimex Pty Ltd. The claim is for a denied
benefit under his contract being—
1. The payment of commission on a monthly basis
as opposed to a one off yearly basis. Mr Norton
claimed at hearing that the year to date figure for
commission paid monthly would be $3,042.
2. The commission payment for December 2000 of
$2,148.58. This relates to the sale of a discounted
product which the applicant alleges was to be
covered by the company and not as part of his
commission. He claims that this commission has
now been withheld.
The respondent rejects both claims and says in brief
of claim 1 that the regularity of payment is not part
of the contract. In relation to claim 2 that no such
agreement was made with senior management to
cover the effect of the product sale on commission.
The source of the applicant’s complaint is that management’s actions in his view lack fairness and renege
on previous undertakings.
The claim as expressed in full in the application is as
follows—
“Claim 1)
Back dated change to conditions of salary package;
Notification was given in mid February 2001 of a
change to the regularity of payment of commission.
This was made retrospective to January 2001, and
amounted to what had been a monthly payment in
previous years now became a one-off payment that
would be made in the February of the following year
(2002). No prior notice was given and no appeal was
accepted for this to be deferred, so as to allow time
for adjustment to personal budgeting. This effectively
denied me access to $13601.00 or part thereof, for
13 months. Money that in previous years was available monthly (subject to sales achievement)
Claim 2)
Withholding of commission payment for December
2000—
A decision by senior management to reduce the sale
of a product to negative Gross Margin, prevented
me from reaching a budgeted target. The amount of
commission in dispute is $2,350.00. I was led to
believe that with this particular deal, management
would take into consideration the effects it would
have on my commission payment. No such assistance has been forthcoming. There were other
instances during the year where I was forced to take
a margin “hit” by senior management.
My requests are Claim 1). That the change to regularity of commission payments be deferred to January
2002.
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Claim 2) That commission for December be paid in
full.”
The applicant was employed as State Sales Manager for
Western Australia in March 1996. The terms of the
contract are expressed in a letter of offer to him of 7 March
1996 and accepted by him on 12 March 1996 [Exhibit
RDD1.1]. The terms of the contract are as follows—
“We wish to confirm our offer of employment upon
the following conditions—
POSITION TITLE: State Sales Manager—W.A.
COMPANY/DIVISION:
Hanimex Pty. Limited,
Consumer Products Division,
Independent Trade
COMMENCEMENT DATE: Monday, 11th
March, 1996
TRIAL PERIOD: It is our policy to employ staff
on a trial basis initially. Your first three months of
service, will, therefore, be regarded as probationary,
and your performance will be monitored and fed back
to you regularly throughout the probationary period
by your manager.
SALARY: Your base salary will be $62,000 per
annum paid monthly by deposit to a bank account
INCENTIVE: An incentive of 15% of your base
annual salary will be paid on 100% achievement of
budget.
SUPERANNUATION: On commencement you
will be invited to join the Gestetner/Hanimex Superannuation Plan.
A contribution of $3,100 will be paid by the Company to your Member’s Account and deemed your
personal contribution. A further amount of $3,720
will be contributed by the Company to your Company Account.
You are required as a condition of employment to
do whatever is necessary in order for the company
to comply with the Superannuation Guarantee
Charge legislation.
CAR ALLOWANCE: The company will pay a car
allowance of $15,970 per annum. No tax will be
withheld from this allowance but you will be assessed
for income tax on this payment less the amount which
you are able to document to the satisfaction of the
Tax Commissioner as business expenses. You are
responsible for all operating expenses of your motor vehicle and for taxation, if any, which applies as
a result of receiving this car allowance.
HOURS: You will be required to work 8.30 a.m.—
4.30 p.m. Monday to Friday, with half an hour for
lunch, plus additional hours as necessary to achieve
assigned responsibilities.
LEAVE: You will be entitled to four weeks annual
leave after twelve months service. Long Service
Leave will be granted in accordance with the Long
Service Leave Act appropriate to your employment.
CONFIDENTIALITY: All information and documents obtained by you in the course of discharging
your duties shall remain private and confidential and
shall not be disclosed or made available to any unauthorised third party. You are required to sign the
enclosed “Confidentiality Agreement”.
TERMINATION: Termination is by one month’s
notice by either side. on the payment of one month’s
salary in lieu of notice by the Company. The conditions of termination will comply with the relevant
state and/or federal legislations.
Any company property in your possession must be
returned before you leave and any outstanding accounts settled in full.
We congratulate you on your appointment and wish
you every success in your career with the Hanimex
organisation. Would you please sign and return the
attached copy of this letter indicating your acceptance of the above offer.
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It is a term of this agreement that you observe confidentiality within the business regarding your
remuneration.”
The applicant’s title and role changed, effected by letter
dated 9 May 2001 [Exhibit DN1.2A]. The letter advising
the applicant of this change is as follows—
“This letter is to confirm the changes announced as
a result of the restructure of the Industrial Service
Division. The changes as they affect you are detailed
below.
• Your position title is now State Manager, Western Australia.
• The Service Engineers based in Western Australia will report directly to you and you will
determine their service priorities.
All other terms and conditions relating to your employment remain unchanged.
These changes are effective from the date of this letter.
Would you please sign the attached copy of your
position description, take a copy for your own
records and return the original to the Human Resources Division.”
Mr Norton says that originally his commission was paid
on a three monthly basis. In 1999 the scheme was
reviewed and changed to a profit incentive scheme paid
monthly. He says initially he had some concerns about
this scheme but agreed to it. In February 2001 he says
the scheme changed again from monthly to yearly
payment. Different staff had different frequencies of the
incentive payment [Exhibit RDD2]. Exhibit RDD1.7 is a
table displaying the percentage of incentive paid relating
to the percentage of achievement throughout the year
under the monthly payment arrangement. A reconciliation
of the incentive payments versus the achievement rate is
done at the end of the year and adjustments to payments
are made accordingly. The outline of the 1999 scheme is
best expressed in [Exhibits DN1.1d and DN1.1e] and
[Exhibits RDD1.6 to 1.9]. The actual incentive payment
for the year is set in the annual salary review and is paid
for achievement of 100% of budget and does include a
guaranteed component. It is not in contention that for
year 1999 and year 2000 the commission payments were
paid monthly. In 1996, 1997 and 1998 the commission
payments were paid quarterly [see exhibit RDD1.14].
Exhibit RDD1.13 is a letter from Mr Marshall to Mr
Norton of 31 March 2000 which says in part:
“Firstly we need to understand that the current Profile Incentive Scheme has now been adopted across
all sales divisions within Hanimex and therefore will
be in place for the foreseeable future.
This year our team has seen a change in how the
incentive is calculated on a monthly basis. This was
advised through the Sales Incentive Guidelines issued to us in 1999 (see attached) and applies to all
sales areas within Hanimex.
…..
A number of your concerns, reflecting payments that
are linked to your base salary, have been resolved.
…..
The scheme has been designed to provide you with
an opportunity to maximise your earning potential
and reward your effort. It is important that as a team
we focus our energies on the future and the opportunities that this future brings.”
The 2001 incentive scheme is outlined in [Exhibit
RDD1.17 and RDD1.18]. This scheme provides an
incentive payment of 15% of base salary for 100%
achievement of budget with an additional payment for
levels of achievement above 100% of budget. I do not go
to the actual figures to be paid for the incentive payment.
These are not in contention. However, I outlined the above
changes to the scheme to show that the scheme structure
has changed by the addition of a component. Having said
that, it is not in contention and it is not argued that there
has been a reduction in the incentive payment courtesy
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of the changes to the scheme. In that sense there is no
reduction in the rate of remuneration in the contract and
I so find.
8 It is also clear from the above that the contract in its
essence, as expressed at the time of employment of Mr
Norton, is the same. That is to say that: “An incentive of
15% of your annual base salary will be paid on 100%
achievement of budget”. There is no mention of the
regularity of payment in the contract, but it is also clear
from the above that the payment of the incentive
component of the contract has changed from quarterly to
monthly and now to yearly. This has changed at the
initiative of the employer and I so find. What is argued is
the capacity and fairness of the employer in changing
from a monthly payment to an annual payment under the
incentive scheme.
9 The task of the Commission in matters such as this is
clear. In Reginald Simons v Business Computers
International Pty Ltd 65 WAIG 2039—
“The jurisdiction of the Commission which is
founded by proceedings brought under Section
29(b)(ii) of the Act is judicial. It is not arbitral or
legislative. The Commission’s jurisdiction is thus
limited to the ascertainment of existing rights by a
determination of whether or not an employee has
been denied a benefit, not being a benefit under an
award or order, to which the employee is entitled
under a contract of service.
Invariably contracts of service which operate free of
the prescriptive effects of an award or order will be
conceived and born in negotiations which are not
exhaustive of the remedies which are to apply to the
resolution of every conceivable incident. Accordingly, although the Commission’s jurisdiction in
proceedings such as these is judicial, there is always
room for the Commission to grant relief which has
at its roots the ascertainment of rights and obligations which can fairly and properly be implied as
terms of the contract of service. In proceedings under Section 29(b)(ii) of the Act it is not therefore
necessary for an employee to rely upon an express
term whether oral or written where the law otherwise recognises that there is legitimate room for the
implication of the term relied upon by an Applicant.”
10 As stated, there is nothing in the original contract which
stipulates the manner or frequency of payments. The
contract is silent on that point. There is no argument
between the parties about the level of benefit to be paid
for the level of achievement. In essence the applicant is
arguing that the changes made by the employer are unfair.
Alternatively, the applicant is arguing that the employer
under the terms of the contract does not have a right to
change the frequency of payment without his agreement.
There is nothing in the contract that would take me to
this point. Nor do I consider that that can be implied as a
term when I look at the operation of the contract to date.
In the space of five years employment of Mr Norton by
Hanimex, a number of changes have occurred to the
incentive payment schemes.
11 The respondent takes the Commission to a number of
decisions covered by the Full Bench of this Commission
in Ruth Lawson, Joseph Surace and Dean Hall—v- Joyce
Australia 76 WAIG 20. These decisions go to whether
conditions may be implied as part of the contract. This is
not a matter whereby the term sought to be implied by
the applicant is necessarily implied in the contract to give
it business efficacy, or where the term goes without saying.
Certainly the term would have been capable of clear
expression in the contract and is not contained therein.
However, in my view the real issue is as per Con- Stan
Industries of Australia Pty Ltd and Another v Norwich
Winterthur Insurance (Australia) Ltd [1985-1986] 160
CLR 226 referred to by the Full Bench in Lawson &
Others v Joyce Australia at p.25; namely, is the term to
be implied one of custom and usage. The existence of a
custom or usage that will justify the implication of a term
into a contract is a question of fact. The facts in this case
are that the frequency of payment changed in 1999 and
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changed on an Australia-wide basis. The frequency of
payment has again changed in 2001 on an Australia-wide
basis. I find that the right to monthly payment of the
incentive component can not be implied as a benefit under
the contract. Additionally, the applicant is to be paid the
incentive component, if the criterion of 100% achievement
is met, and hence there has been no denial of the benefit
under the contract. For these reasons I would dismiss this
claim.
I should say that the applicant submitted that he had put
a proposal to the company to phase-in the change to
reduce the budgeting impact upon him. This was rejected
by the company. Whilst this may appear to be a fair
approach it does not, and cannot, form part of my
judgement in determining whether the frequency of
payment is a term of the contract.
In relation to claim 2, this claim involves what the
company refers to as a $1 deal. This means the product,
ie a piece of equipment, is heavily discounted to attract a
significant contract for ongoing business. The sales
forecast are precisely budgeted for each year. The piece
of equipment was worth approximately $255,000. By
discounting the equipment but including the value of the
equipment in the budget for Mr Norton, the “hit” (which
is the parlance of the parties) was then taken by Mr
Norton. Mr Norton says that at the time of settling his
budget for 2001, Mr Glen Biddle, the National Sales
Manager, whom he reported to, said that this “hit” would
be taken by the company and accommodated probably in
the “fighting fund” of the company. Mr Norton says it is
only on the basis of this undertaking that he agreed to
change his budget figures in the period August to
September 2000 as represented in [Exhibits DN1.4a and
DN1.5a]. The value of this sale in commission terms was
$2,390 minus the guaranteed payment which was made
to him of $245.42. This leaves a figure of $2,148.58 which
is what the applicant claims. The essence of this claim
revolves around whether the company was or was not to
cover the impact of this discounted sale, hence protecting
the commission of the applicant. There was some
argument presented as to an offer by the company to move
forward the effect of that sale into the year 2000. This is
not relevant for my determination on this matter.
Mr Norton’s evidence is that the budgeting figures are
taken very seriously; they are signed off and he “lives or
dies” by the figures. He says he would not have changed
the budget (as per Exhibit DN1.5a) if he had not received
a guarantee that the company would cover the commission
on the discounted equipment. I note the figure of the total
commission in [Exhibit DN1.8a] is $2,350 not $2,390.
However at hearing the parties agreed that the payment
to be made if the claim is to be granted was $2,148.58
The concerns of the applicant are amply demonstrated in
email messages from Mr Norton to Mr Biddle of 2 January
2001 [Exhibit DN1.10] and from Mr Norton to Mr Lucis
of 10 May 2001 [Exhibit DN1.9]. The additional
information there as Mr Norton has said in evidence is
that he was not aware that the “hit” had not been
accommodated until the equipment was invoiced in
December 2000.
There is some conflicting evidence as to whether Mr
Norton was in attendance at a meal at Darling Harbour in
Sydney on 5 May 2000. This is not relevant to my
determination of this issue. In relation to [Exhibit
DN1.10] Mr Norton says that Mr Biddle asked him to
write the email to assist in putting pressure on senior
management to accommodate the “hit”. He says he did
not get a reply, he phoned Mr Biddle, but could not take
it further. Then the applicant later contacted Mr Lucis,
the Human Resources Director.
Evidence for the respondent was given by Mr Glen Biddle
and Mr Lucis. Mr Biddle gave evidence that the company
decided to do the $1 deal to attract a five year contract
with one of the company’s major clients in Western
Australia. Mr Biddle says he initially agreed with the
proposal of Mr Norton to take out the “hit” from Mr
Norton’s budget and agreed to put this to senior
management. The reply he received was negative. He says
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that the reason given was that the history of these types
of discounted sales was that the “hits” were taken by the
States. He says senior management approved the budget
for Mr Norton in September 2000 and at that stage he
advised the applicant of senior management’s decision.
The equipment was actually delivered to the client and
invoiced in December 2000. He says that the increased
sales generated from the discounted sale of the machine
is a benefit over time to the State personnel concerned.
In other words they build the increased sales into their
budgets over time. Mr Biddle says there was also a
concern that the “hit” was moved into year 2000 when
the machine was delivered rather than be taken in 2001.
This decision was challenged but was reaffirmed by senior
management.
18 In a matter such as this, the onus is on the applicant to
prove, on the balance of probabilities, his claim. The
matter relies heavily on which evidence I prefer. Having
heard Mr Biddle and Mr Norton I consider Mr Biddle’s
evidence to be more credible and plausible and I would
prefer it to that of Mr Norton. Mr Biddle’s evidence is
consistent and unchallenged by Mr Norton. I acknowledge
that Mr Norton is unrepresented and unfamiliar with the
procedures of the Commission, however, it was open for
him to redress any matters he disagreed with in the
evidence of Mr Biddle. Mr Biddle indicated that he
approached senior management to have the “hit” covered
by the company. This was to the benefit of all sales staff
including himself. Their commissions being affected by
how these “hits” are treated. He says this was rejected
and understandably as the increased sales arising from
the contract, effectively purchased by the discounted
equipment, flow to sales staff over time. I accept this
explanation. Additionally, Mr Norton says in crossexamination that on 15 August 2000 Mr Biddle said that
senior management would cover the “hit” and that would
probably be done from the fighting fund. He relies upon
Mr Biddle’s alleged undertaking. Yet exhibit RDD1.21 is
an email the next day from Mr Norton to Mr David
Marshall with a copy to Mr Biddle asking:
“Any chance of pulling it from my commission as
well.”
“It” being a reference to the discounted equipment.
Having seen and heard Mr Norton’s and Mr Biddle’s
explanation of the events surrounding the purchase
and budgeting of this piece of machinery, I consider
Mr Biddle’s explanation more probable and I accept
it over that of Mr Norton. In other words an attempt
was made to redress the impact of the “hit” on Mr
Norton’s budget, to the benefit of all sales staff, but
no firm undertaking was provided.
19 For all of the above reasons I would dismiss the
application.
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Order.
HAVING heard Mr D Norton on his own behalf and Mr A
Burnett of counsel on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
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Reasons for Decision.
Barry John O’Loughlin (“the Applicant”) made an
application under s.29(1)(b)(i) of the Industrial Relations
Act 1979 (“the Act”) for orders pursuant to s.23A of the
Act. The Applicant claims that he was harshly,
oppressively or unfairly dismissed by Wesfarmers
Kleenheat Gas Pty Ltd ACN 008 679 543 (“the
Respondent”).
The Applicant was summarily dismissed by the
Respondent on 4 May 2001. At the time of his termination
the Applicant was employed as the Branch Manager of
the Mandurah branch of Kleenheat Gas. The Applicant’s
employment was terminated following an investigation
into the Applicant’s conduct regarding the accounting of
monies from cash sales of decanted gas at the Mandurah
branch.
At the outset of the hearing, a Minute of Agreed Facts
was tendered by the parties. These facts are—
1. The Applicant began employment with
Wesfarmers Ltd on 9 February 1976.
2. The Applicant transferred to Wesfarmers
Kleenheat Gas Pty Ltd on 15 February 2000.
3. The Applicant was based at the Mandurah branch
of Kleenheat Gas.
4. The Applicant was employed as manager.
5. At the time of Mr O’Loughlin’s employment, the
relevant award was the Clerical & Salaried Staffs
(Wool, Rural & Associated Industries) Award
1993.
6. At the time of Mr O’Loughlin’s dismissal the
relevant award was the Clerical & Salaried Staffs
(Agribusiness) Award 1999.
7. On 1 may 2001 by unilateral revision the Respondent increased the base salary of the
Application(sic), effective as at 1 May 2001 to
$45,200.00.
8. The Applicant was suspended from work on 2
May 2001.
9. The Applicant was dismissed from his employment on 4 May 2001.
10. The Applicant contends that the dismissal is unfair.

7
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11. The Respondent contends that the dismissal was
fair.
12. The Respondent does not accept that the Applicant has suffered loss, but agrees that the
Applicant has taken reasonable steps to mitigate
any loss the Court finds the applicant has suffered.
As there is an evidential onus upon the employer to prove
in a case of summary dismissal, that the dismissal is
justified (Newmont Australia Ltd v The Australian
Workers’ Union, West Australian Branch, Industrial Union
of Workers (1988) 68 WAIG 677 at 679), the Respondent
opened and adduced its evidence first. At the conclusion
of the Respondent’s case, the Applicant’s counsel advised
the Commission that the Applicant elected not to give
evidence.
The Respondent’s State Sales Manager for Western
Australia and the Northern Territory for Kleenheat Gas,
Mr Steven Wren, gave evidence that he was appointed to
this position sometime in April 2001. Prior to his
appointment he worked for the Respondent in
Queensland. His role as State Sales Manager is to oversee
operations of the Respondent’s metropolitan and country
branches in Western Australia and the Northern Territory.
In carrying out his role he is required to regularly visit
branches are to check whether each of the branches is
complying with company procedures.
On 2 May 2001 Mr Wren attended the Mandurah branch
premises, together with Mr Geoffrey Hill, the State Sales
Manager for the Eastern States. Mr Wren said that he
attended the Mandurah branch of Kleenheat Gas on 2
May 2001 as a result of a complaint from the Respondent’s
employees that there could be “something wrong” at the
Mandurah branch. Mr Hill was in Western Australia to
prepare budgets and Mr Wren asked him to accompany
him when he visited the Mandurah branch to enquire into
this matter.
When Mr Wren and Mr Hill arrived at the Mandurah
branch the Applicant was the only person present. Mr
David Jedrzejczyk was working that day but was out
making a delivery. Ms Teisha Lowry, the branch
bookkeeper, was not rostered to work on that day. Another
employee, Neil, had gone to Myaree to pick up a cooker.
Mr Wren and Mr Hill spoke to the Applicant generally
about business until Mr Jedrzejczyk returned to the
premises. When Mr Jedrzejczyk returned, Mr Wren, Mr
Hill and the Applicant went into the office and Mr Wren
asked the Applicant about how he managed his staff and
who was responsible for various duties including banking.
Mr Wren asked the Applicant where company monies
are kept. Mr Wren asked the Applicant whether there were
any company monies other than those in the till or the
safe, to which the Applicant stated that all company
monies were kept either in the till or the safe. Mr Wren
then asked the Applicant to open the filing cabinet. The
Applicant opened the filing cabinet and inside was a blue
tin. Mr Wren asked the Applicant to open the container.
Inside was a $20.00 note and 75cents in change. Mr Wren
asked the Applicant to explain what the money was for.
The Applicant informed him that it was his lotto money.
He said that he and Mr Jedrzejczyk played lotto. Mr Wren
advised the Applicant that he would have to speak to Mr
Jedrzejczyk and he asked the Applicant to request Mr
Jedrzejczyk to come into the office. Mr Wren and Mr
Hill then spoke to Mr Jedrzejczyk in the absence of the
Applicant. Before he (Mr Wren) could ask a question,
Mr Jedrzejczyk said that the Applicant had told him to
tell Mr Wren and Mr Hill that the money was lotto money.
Mr Jedrzejczyk informed Mr Wren and Mr Hill that the
money in the tin was not lotto money, that it was money
from the sale of decanted gas and that the money was
used for balancing discrepancies in the till and for
purchasing beverages. Mr Jedrzejczyk also told Mr Wren
that one in five gas fills from the decanted gas container
was put into the box rather than processed through the
till. He said that the Applicant put the money in the
container and had directed staff to put money in the tin.
Mr Wren testified that after he spoke to Mr Jedrzejczyk
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he called the Applicant back into the office and informed
him that Mr Jedrzejczyk did not confirm his story and
that Mr Jedrzejczyk had informed them that the money
was from sales of decanted gas. Mr Wren said the
Applicant appeared nervous and agitated and said he
thought he was being framed. He then admitted he had
put cash money from the decanted gas fills into the tin.
He said that he had not done it very often and it was not
much money. He said he used the money from the tin to
balance the till.
8 Mr Wren put to him that his conduct was a breach of
Kleenheat’s seven golden rules. Mr Wren testified that
the Applicant was aware of the seven golden rules. The
Kleenheat seven golden rules comprise eight rules (“the
golden rules”) and are as follows—
“WESFARMERS KLEENHEAT GAS PTY LTD
KLEENHEATS GOLDEN RULES
1. No goods sold to customers leave the branch
without an invoice or cash sale docket being
raised.
2. Invoices are to be raised at the time the goods
leave the premises.
3. Bankings must be done daily unless permission is given by the Manager of Accounting
and Administration.
4. All money to be placed in the safe overnight
and safes should be locked at all times.
5. All cash discrepancies to be disclosed when
they occur and not hidden or carried forward.
6. All monies taken must be accounted for with
the correct documentation.
7. An interim delivery driver’s receipt to be raised
at the time when the driver hands in his takings.
8. A count of cylinders loaded on and off cylinder delivery vehicles must be performed for
each delivery. This count must verify full and
empty cylinders. The cylinder reconciliation
must be completed and authorised for each
delivery.”
9 Mr Wren said that he informed the Applicant that he
viewed his conduct as a breach of at least four of the
golden rules and that they needed to conduct an
investigation and that based on the information they had,
he (Mr Wren) intended to suspend him (the Applicant)
with pay pending an investigation. Mr Wren and Mr Hill
then drove the Applicant home and returned to the
Mandurah premises. On their return, Neil had returned
from the Myaree branch. Neil informed Mr Wren that
the monies in the blue tin were used to balance the till
and for the purchase of beer.
10 The next day Mr Wren spoke to Ms Lowry, who informed
him that she had been directed by the Applicant on a
number of occasions to balance the till from the funds
contained in the blue tin. She told him that she knew it
was wrong but that she was “only one of the workers and
Barry was the Manager”. Mr Wren testified that after
having spoken to the employees at the Mandurah branch
he was of the view that the Applicant’s employment
should be terminated forthwith.
11 Mr Wren prepared a termination letter and after speaking
to the Applicant arranged to meet him at an office in
Mandurah nominated by the Applicant on Friday, 4 May,
2001. When Mr Wren arrived at the office nominated,
with Mr Hill, he found that the office was the Applicant’s
solicitor’s office. Mr Wren said that he did not feel
confident in discussing the matter with a lawyer so he
elected to hand over the letter to the Applicant. The letter
of termination states as follows—
“Dear Barry
This letter confirms our meeting and discussion in
the Mandurah branch on Wednesday, 2 May 2001.
As a result of our discussion we have conducted an
investigation into the circumstances regarding the
handling of monies at Mandurah branch. The result
of our investigations have confirmed that company
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procedures have not been followed and a serious
breach of the company rules on handling of monies
has occurred. This has resulted in misappropriation
of company monies and we have confirmed that you
are the person responsible.
As a result of this we have decided to terminate your
employment with the company effective immediately. Pay Office will deposit all monies outstanding
to you and final documentation regarding your termination will be forwarded to you.
Yours sincerely”
When asked to identify which of the golden rules had
been breached by the Applicant, Mr Wren said that in his
view golden rules 1, 2, 4 and 5 had been breached. When
asked whether he considered the breach to be minor he
said that he regarded the breach of the golden rules by
the Applicant’s conduct to be very serious. He said the
Applicant’s action in attempting to induce staff to lie on
his behalf was a very serious matter. He also said that the
position of Branch Manager is a position of trust and that
as the Applicant had attempted to induce staff members
to breach the trust, there was no alternative course but to
terminate the Applicant’s employment as soon as possible.
In cross-examination Mr Wren was asked to estimate the
amounts of money which could have been placed in the
tin from time to time from decanted gas sales. Mr Wren
said that decanted gas sales consisted of the re-filling of
customers’ gas bottles and that the gas bottles are usually
1 kilo or 9 kilos in size. He said that to re-fill a 1 kilo
bottle would cost about $4.00 and a 9 kilo bottle $20.00.
It was put to Mr Wren in cross-examination, and conceded
by him, that the allegations made by Neil and Ms Lowry
were not put to the Applicant for his response. However,
Mr Wren said that the allegations made by Ms Lowry
and Neil did not raise any new matters that had not been
put to the Applicant.
Ms Lowry gave evidence that she is employed at the
Mandurah branch of Kleenheat Gas to do the banking,
accounts and sales work. She said she had initially been
employed at the Rockingham branch and then transferred
to Mandurah. She said that she was familiar with the
accounting procedures set out in the golden rules and
that she is aware that the golden rules are required to be
applied by her employer. She also said that she knew that
the Applicant kept a blue tin in the filing cabinet and that
it contained money from decanted gas re-fills. She said
she had not put money in the tin but she had been directed
by the Applicant to use the money in the tin if the till was
under to reconcile the banking. She testified that she had
seen the Applicant put money in the tin and that on one
occasion, he said to her, “You did not see that, okay?”
She said that when she first started work at the Mandurah
branch she asked him why he put money in the tin but
she cannot recall what he said to her. She said she did not
know who started the practice and that the practice was
in existence when she commenced work at the Mandurah
branch. She said she would only book out a deficiency in
the banking and notify head office of a deficiency if there
were insufficient funds in the tin to remedy the shortfall.
Ms Lowry also testified that the money from the tin was
used for beer money. However, when cross-examined
about why she thought the money in the tin was used for
beer, she said that gasfitters would drink beer after work
in the evening with the Applicant and other staff. When it
was put to Ms Lowry that the Applicant had an expense
account which enabled him to purchase beer, she agreed
that there would be no reason for the Applicant to use the
money in the tin for the purchase of beer.
Mr Jedrzejczyk testified that he is employed at the
Mandurah branch of Kleenheat Gas as a storeman and
salesman. He also testified that he is familiar with the
accounting procedures set out in the golden rules and
that copies of the golden rules are posted on the walls of
the Mandurah store.
When asked about the blue tin, Mr Jedrzejczyk said that
he had seen the Applicant put money in the tin and that
the money was the proceeds of sales of decanted gas. He
said he also put money in the tin under instruction from
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the Applicant. He said that on average, money was put in
the tin two or three times a week. He said the amounts
varied and were up to $20 at a time. Mr Jedrzejczyk also
said that the money was used to buy alcohol and to make
up shortfalls in banking. Mr Jedrzejczyk said he did not
formally discuss the “blue tin procedure” with the
Applicant but that the Applicant from time to time had
made comments to him in a casual joking sort of way to
the effect of “It’s not really something that head office
should know about”, “You didn’t see that” or “Don’t tell
anyone”. When cross-examined Mr Jedrzejczyk conceded
that he did not see the Applicant use any of the money to
purchase beer, that it was an assumption that he had made.
Further, he conceded he was aware that the Applicant
had an expense account which enabled him to purchase
alcohol. He also conceded that he had no direct knowledge
of the money being used for shortfalls in the banking. He
said that Ms Lowry had informed him that the money
was used to balance shortfalls.
The Applicant’s claim
18 In the application filed in the Commission the Applicant
claimed reinstatement. However, at the hearing the
Applicant’s counsel, Mr Reyburn, advised the
Commission that the Applicant was no longer seeking
reinstatement and tendered by consent a letter to the
Respondent’s representative setting out the Applicant’s
claim for compensation. The Applicant commenced
employment on 24 September 2001 with another
employer. His gross weekly wage is now $473.00. His
claim for compensation is set out in that letter, as follows:
“1. Lost salary from 5 May 2001 to 23 September 2001
(20.1 weeks @ $869.23

$17,471.52

2. Reduction in salary between 24 September 2001 and
November 2001 (5.6 weeks @ $366.23)
3. Loss of superannuation @ 10%

$ 2,050.89
$ 1,952.24
$21,474.65”

19 Mr Joyce, on behalf of the Respondent, advised the
Commission that in the event that the Commission was
to find the Applicant had been unfairly terminated, the
Commission should make an order that the Respondent
pay the Applicant compensation in the sum of $21,474.65.
Submissions
20 Mr Reyburn, on behalf of the Applicant submitted that
the Respondent was not entitled to rely upon the evidence
that the Applicant had told lies as this is not a ground for
termination set out in the termination letter. Further it is
argued on behalf of the Applicant that the breach of the
accounting procedures by the Applicant was a trivial
matter and did not result in any loss of monies to the
company. It is contended that there is no evidence of any
financial loss to Kleenheat Gas, as the evidence establishes
that the money was used to balance the till. In particular
there is no reliable evidence that the money in the tin had
been used for the purchase of beer as the Applicant had
authority to use an expense account to purchase beer. In
addition, it was argued on behalf of the Applicant there
was no attempt to hide what was being done as the filing
cabinet was not locked and that all employees at the
workplace knew about the practice. Further, it is argued
that evidence establishes that the Applicant only used cash
from cash sales a few times to balance the till and there is
no evidence he was responsible for any general deficiency
in the till.
21 It is also argued on behalf of the Applicant that the
Respondent’s investigation was procedurally unfair. It is
contended that when Mr Wren spoke to Ms Lowry the
allegation made by her made the conduct potentially more
serious in that she advised Mr Wren that she had been
instructed to remove money from the blue tin to balance
the till at any time there was a deficiency. It is argued that
the Applicant did not have an opportunity to respond to
that allegation. It is also argued that the Respondent’s
action in suspending the Applicant on pay whilst
conducting the investigation was unlawful. The
Commission was provided with a copy of the Clerical
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and Salaried Staffs’ (Agribusiness) Award 1999 made by
the Federal Commission on 24 November 1999. The
Applicant submits that as there is no process set out in
that award for suspending an employee on pay, the action
in suspending the Applicant was unlawful.
22 The Respondent argues that the Applicant clearly
breached his duty as the employee to act honestly and in
good faith. The Respondent contends that the Applicant
acted dishonestly by diverting funds from the till, that he
failed to act as a diligent manager by failing to ensure
that all monies were accounted for in accordance with
the accounting procedures, and he improperly directed
employees to breach the company’s golden rules. It is
also contended that the Applicant’s conduct on 2 May
2001 constituted serious and wilful misconduct in that
the Applicant lied when he initially informed Mr Wren
and Mr Hill that all monies were kept in the till or the
safe. Further, he lied when he said that the money in the
blue tin was lotto money and attempted to implicate a
junior employee, Mr Jedrzejczyk, in that lie. The
Respondent contends that the Applicant’s action in
directing staff to breach the accounting policies is a very
serious matter and that when the initial lie is taken with
the action of the Applicant to direct a subordinate to lie
to Mr Wren, the matter is even more serious. In addition,
the Respondent says that the evidence establishes that
from time to time the Applicant had directed both Mr
Jedrzejczyk and Ms Lowry to conceal the breaches of
the golden rules, by telling them not to tell anyone about
the blue tin.
23 The Respondent contends that the Respondent did accord
the Applicant with procedural fairness and he had ample
opportunity to answer the allegations and that no new
allegations were raised by Ms Lowry or Neil. It is
submitted that in all the circumstances, and having regard
to the principles set out by the High Court in Blyth
Chemicals Ltd v Bushnell (1993) 49 CLR 66 the
Applicant’s conduct was incompatible with fulfilment of
his duty and involved an opposition, or conflict between
his interests and his duty to his employer; and his conduct
was destructive of the necessary confidence between
employer and employee.
Procedural Fairness
24 In Bi-Lo Pty Ltd v Hooper (1992) 53 IR 224 it was held
by the Full Bench of the Industrial Commission of South
Australia—
“An employee is entitled to both substantive and
procedural fairness in respect of a dismissal. Substantive fairness will be satisfied if the grounds upon
which dismissal occurs are fair grounds. Broadly
speaking a dismissal will be procedurally fair if the
manner or process of dismissal and the investigation leading up to the decision to dismiss is just.
Where the dismissal is based upon the alleged misconduct of the employee, the employer will satisfy
the evidentiary onus which is cast upon it if it demonstrates that insofar as was within its power, before
dismissing the employee, it conducted as full and
extensive investigation into all of the relevant matters surrounding the alleged misconduct as was
reasonable in the circumstances; it gave the employee
every reasonable opportunity and sufficient time to
answer all allegations and respond thereto; and that
having done those things the employer honestly and
genuinely believed and had reasonable grounds for
believing on the information available at that time
that that the employee was guilty of the misconduct
alleged; and that, taking into account any mitigating
circumstances either associated with the misconduct
or the employee’s work record, such misconduct
justified dismissal. A failure to satisfactorily establish any of those matters will probably render the
dismissal harsh, unjust or unreasonable.
If a fact or facts come to light subsequent to the dismissal which cast a different light on the Commission
of the alleged misconduct, such fact or facts will not
necessarily or automatically render the dismissal
harsh, unjust or unreasonable. In our view in such
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circumstances what will need to be considered is
whether the employer, if it had acted reasonably and
with all due diligence, could have ascertained those
facts before the dismissal occurred.
The Commission is required to objectively assess
the subjective actions and beliefs of the employer as
at the time of dismissal and not at some subsequent
time: see Gregory v Philip Morris (1988) 24 IR 397
at 413; 80 ALR 455 at 471; see also Stearnes v Myer
SA Stores Print No 9A/1973 at 5.
Whether the employer will satisfy that objective test
will depend upon the facts of each case. The gravity
of the alleged offence will dictate the nature and
extent of the inquiry which the employer must conduct. An employer must ensure that an employee is
given as detailed particulars of the allegations against
him/her as is possible, an opportunity to be heard in
respect of such allegations, and a chance to bring
forward any witnesses he/she may wish to answer
those allegations.”
25 If an inquiry held by an employer is unfair, the
Commission may investigate the merits of the matter by
considering all of the evidence de novo. However, the
requirement to accord procedural fairness, not every
denial of procedural fairness will entitle an employee to
a remedy. No injustice will result if after a review of all
the circumstances of the termination it can be said that
the employee could be justifiably dismissed (Shire of
Esperance v Mouritz (1990) 71 WAIG 891; Byrne v
Australian Airlines Ltd (1995) 185 CLR 410 at 430 per
Brennan CJ, Dawson and Toohey JJ, and at 466 per
McHugh and Gummow JJ).
Conduct justifying summary dismissal
26 The question to be determined by the Commission is
whether the legal right of the Respondent to dismiss the
Applicant has been exercised harshly or oppressively
against the employee so as to amount to an abuse of that
right (Ronald David Miles, Norma Shirley Miles, Lee
Gavin Miles and Rose & Crown Hiring Service trading
as The Undercliffe Nursing Home v The Federated
Miscellaneous Workers’ Union of Australia, Hospital,
Service and Miscellaneous, WA Branch (1985) 65 WAIG
385 at 386).
27 The general principles of the valid exercise of the remedy
of summary dismissal were considered by Lord Evershed
MR in Laws v London Chronicle (Indicator Newspapers)
Ltd [1959] 2 All ER 285 where he observed at 287 and
289—
“… since a contract of service is but an example of
contracts in general, so that the general law of contract will be applicable, it follows that, if summary
dismissal is claimed to be justifiable, the question
must be whether the conduct complained of is such
as to show the servant to have disregarded the essential conditions of the contract of service … I …
think … that one act of disobedience or misconduct
can justify dismissal only if it is of a nature which
goes to show (in effect) that the servant is repudiating the contract, or one of its essential conditions;
and … therefore … the disobedience must at least
have the quality that it is “wilful”: it does (in other
words) connote a deliberate flouting of the essential
contractual conditions.” (Approved by the Full Court
of the Federal Court of North v Television Corporation Ltd (1976) 11 ALR 599 at 609 per Smithers and
Evatt JJ)
28 In relation to dismissal for breaches of fiduciary duty,
Kirby J in Concut Pty Ltd v Worrell (2000) 75 ALJR 312
at 321-332, observed—
“The ordinary relationship of employer and employee at common law is one importing implied
duties of loyalty, honesty, confidentiality and mutual trust. At common law:
“[c]onduct which in respect of important matters is incompatible with the fulfilment of an
employee’s duty, or involves an opposition,
or conflict between his interest and his duty
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to his employer, or impedes the faithful performance of his obligations, or is destructive
of the necessary confidence between employer
and employee, is a ground of dismissal. ...
[T]he conduct of the employee must itself involve the incompatibility, conflict, or
impediment, or be destructive of confidence.
An actual repugnance between his acts and
his relationship must be found. It is not enough
that ground for uneasiness as to its future conduct arises.”
and
“It is, however, only in exceptional circumstances
that an ordinary employer is entitled at common law
to dismiss an employee summarily. Whatever the
position may be in relation to isolated acts of negligence, incompetence or unsuitability, it cannot be
disputed (statute or express contractual provision
aside) that acts of dishonesty or similar conduct destructive of the mutual trust between the employer
and employee, once discovered, ordinarily fall within
the class of conduct which, without more, authorises summary dismissal. Exceptions to this general
position may exist for trivial breaches of the express
or implied terms of the contract of employment.
Other exceptions may arise where the breaches are
ancient in time and where they may have been waived
in the past, although known to the employer. Some
breaches may be judged irrelevant to the duties of
the particular employee and an ongoing relationship
with the employer. But these exceptional cases apart,
the establishment of important, relevant instances of
misconduct, such as dishonesty on the part of an
employee like Mr Wells, will normally afford legal
justification for summary dismissal. Such a case will
be classified as amounting to a relevant repudiation
or renunciation by the employee of the employment
contract, thus warranting summary dismissal.”
Suspension from duty
29 The learned authors of Macken, McCarry and Sappideen
in their 4th edition of The Law of Employment at page
154 state—
“An employer has no common law right to suspend
an employee without pay for misconduct even if that
misconduct would justify immediate dismissal. Such
a right may, however, be granted by contract, statute
or award.”
30 The difficulty with the argument made on behalf of the
Applicant is that the Respondent did not suspend the
Applicant as a disciplinary measure but suspended him
for the purposes of carrying out an investigation and
making a determination as to whether the Applicant’s
employment should be terminated. In my view given that
the Applicant had attempted to persuade Mr Jedrzejczyk
to conceal the truth from Mr Wren and Mr Hill, the
Respondent was justified in suspending the Applicant
from the workplace whilst the investigation took place.
In any event, the suspension of an employee on pay for
the purpose of carrying out an investigation is not
unlawful. Judicial Registrar Millane in Cooke v The Royal
Melbourne Hospital unreported IRCA No: VI 2189 of
1995 held that where an employee is suspended or stood
down an employee without prejudice to his entitlements
pending the outcome of an enquiry did not constitute an
unlawful suspension. In particular he held—
“Commonsense suggests that the employer would
be left in something of a “catch-22” situation if it
instantly dismissed the Applicant without an enquiry,
because there was no explicit provision to suspend
or stand him down with pay and entitlements intact,
and then was faced with a breach of the Act for failing to conduct a proper enquiry as well as afford
procedural fairness to the Applicant before availing
itself of its right to terminate for serious and wilful
misconduct.”
31 As to procedural fairness, although it is argued on behalf
of the Applicant that he did not have a chance to answer
the allegation made by Ms Lowry that she was directed
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by the Applicant to make up deficiencies in the till from
money in the blue tin, nothing has been put forth on behalf
of the Applicant to contradict her evidence. To the
contrary, her evidence was not challenged in relation to
this issue. Accordingly, I am of the view that if there was
a denial of procedural fairness in relation to this issue,
that failure did not render the termination unfair.
32 In relation to the argument made on behalf of the
Applicant that the Respondent is not entitled to rely upon
the evidence given by the Respondent’s witnesses that
the Applicant lied during the course of the investigation
as it is not a matter relied upon in the termination letter
written by Mr Wren, after having regard to all the evidence
I am not persuaded by that argument. The letter of
termination clearly refers to the meeting and discussion
that took place on 2 May 2001 and refers to the fact that
as a result of the discussion an investigation was
conducted. The letter does not set out the details of that
investigation or what was revealed or said in the
discussion, it only refers to the conclusion that the
company’s procedures have not been followed in relation
to the handling of monies at the Mandurah branch and a
serious breach of the company’s rules in the handling of
monies has occurred. It is apparent from the evidence
given by Mr Wren that the lies which were told by the
Applicant during the course of the investigation were
relied upon as a reason for termination. However, I do
accept the submission made on behalf of the Applicant
that with regard to the breach of the handling of monies
there is no evidence that the Applicant’s conduct resulted
in misappropriation of company monies in the sense that
there is no evidence on which a reasonable employer could
rely upon, that the funds were used for purposes other
than balancing the till. Further, there is evidence that the
monies were used to purchase beer or other beverages.
33 Having considered all of the evidence, I am of a view
that the Applicant’s conduct was of a nature that he
repudiated the terms of his contract of employment or
one of its essential conditions by failing to act honestly
and in good faith. Further, he breached his fiduciary duty
to his employer. In particular—
(a) As the branch manager the Applicant was required
to stand in the shoes of his employer. In doing so
he was charged with the responsibility to ensure
that he and the other employees in the branch
complied with the golden rules—
(b) His conduct was clearly improper in that he not
only encouraged junior employees to breach the
golden rules, he also advised both Ms Lowry and
Mr Jedrzejczyk to act dishonestly, in that he made
it plain to each of them that they should not tell
anyone.
(c) It appears that he was a prime instigator in the
practice of not processing sales of decanted gas
through the till. To direct Mr Jedrzejczyk and Ms
Lowry in the manner he did was not only clearly
contrary to the golden rules but contrary to the
interests of the employer in that the cause of till
imbalances were not addressed. By this practice
till deficiencies were not brought to the Respondent’s attention.
34 I will make an order dismissing the application.

Result
Representation
Applicant
Respondent

_______________________________________________________________________________

Unfair dismissal application dismissed.
Mr J Reyburn (of counsel)
Mr L Joyce (as agent)

_______________________________________________________________________________

Order.
HAVING heard Mr Reyburn on behalf of the Applicant and
Mr Joyce on behalf of the Respondent, and by consent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby orders—
THAT this matter be, and is hereby dismissed.
(Sgd.) J.H. SMITH,
[L.S.]
Commissioner.
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Reasons for Decision.
The applicant claims that he was harshly, oppressively
and unfairly dismissed from his employment with the
respondent. The applicant is a qualified automotive
electrician. The applicant commenced employment with
the respondent following his arrival in Australia from New
Zealand where he had worked as an auto electrician for
some 14 years, during some of which time he ran his
own automotive electrical business. When he arrived in
Perth the applicant sought employment with a number of
businesses. He had an interview with Kevin Rawlinson,
the respondent’s Service Manager, and then a few days
later with Mr Sino Galati, the proprietor of the
respondent’s business.
The respondent’s business is an automotive electrical and
mechanical repair business. The respondent employs 2
qualified automotive electricians and 4 motor mechanics
as well as apprentices. In addition there is a workshop
controller and a foreman.
The business was commenced 20 odd years ago and is
what Sino Galati described as 50 per cent electrical and
50 per cent mechanical work.
The applicant said that when he met with Sino Galati, he
advised him of his qualifications and what he had done
in the past. He was asked if he objected to doing
mechanical work and he said that he had not done it
before, although Sino Galati says that the applicant told
him that he had done mechanical work on a nonprofessional basis for friends. There is dispute between
them as to whether or not the applicant had done electronic
fuel injection work although this does not appear to be of
particular relevance.
The applicant commenced employment with the
respondent on 31 August 2000. There is dispute about
the amount and quality of training provided to him, and
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the directions as to work methods and procedures.
However, there is no dispute that he performed to the
respondent’s satisfaction for at least the first couple of
months.
Sino Galati then started receiving complaints about the
applicant’s performance and diligence, and made certain
observations of his own. He issued the applicant with a
written warning, to which the applicant responded
verbally and in writing. After another couple of incidents,
the applicant’s employment was terminated. The parties
are in dispute as to whether the incidents complained of,
which lead to the warning and the termination, are valid.
They are also in dispute as to the appropriateness of the
process which lead to termination.
Sino Galati says that on a number of occasions David
Galati, his son and the business’s Service Manager, had
raised issues of concern with him about the applicant’s
performance and his attitude, and Sino Galati observed
some aspects of the applicant’s work which caused him
concern. On 7 February 2001, after the applicant had been
employed by the respondent for approximately 5 months,
a warning memorandum was given to him, and Sino Galati
met with him and went through the issues contained
within the memorandum. The memorandum notes as
follows—
“Memo:
7th February 2001
To:
Aaron Tasker
From:
Sino Galati
Subject:
Unsatisfactory Performance
LISTED BELOW ARE EXAMPLES OF UNSATISFACTORY PERFORMANCE.
1. Yesterday (6th February 2001) whilst working on
vehicle Subaru 6MI113. You were given instructions on the procedure of soldering diodes to the
rectifier. You were told that the chromium plating on the base of these diodes was to be ground
off until the copper was exposed before soldering these diodes to the heat sink. You were also
told that unless this was done the solder would
not stick to the diodes and that the diodes would
come away from the heat sink.
After you completed that job the vehicle was test
driven by the Forman and whilst on that test drive
the alternator failed due to one of the diodes coming away from the heat sink. When you then
removed and dismantled the alternator it was
found that you did not follow the instructions
given to remove the chromium off the diodes
before soldering.
You have deliberately ignored a direct instruction the result of which was to cause the alternator
to fail. This required extra time to be spent to
rectify the problem, costing the company time
and money.
2. Recently whilst you were repairing a glow plug
system on a Landcruiser you were asked if you
had soldered the eye terminal on a bolt on connection. You said that you had. It was found that
you in fact had not and were made to solder that
terminal the next day.
3. Recently on Peter Donaldson’s Landcruiser you
were asked to check the electrical system because
the battery was going flat a short while after the
alternator was replaced on his vehicle. You
checked the vehicle on the 10th of January, the
12th of January and finally on the 23rd of January.
These last 2 occasions were on call outs a total of
3hours 20 minutes spent on what should have
been diagnosed as the battery on the first occasion. It was found after the event that you had
not load tested the battery until after the 3rd occasion. A first year apprentice should know better.
4. On the 24th of January you Serviced Ken Parker’s XE Falcon. You did not check vehicle history
on the computer as required to on any vehicle
that has been in before. One year ago we had
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replaced the Alternator on that vehicle. As part
of the items you picked as being faulty with that
vehicle was the alternator.
When the vehicle returned to have the alternator repaired under warranty on the 29th of January, I
checked the vehicle with you and found that the alternator was perfectly OK and that the battery was
in poor condition. Again it appears that you hadn’t
checked the battery.
These are just a few examples of your work lately
and highlight your general work ethic and attitude.
Your attitude, the ignoring of instructions, giving
misleading information when asked about a job, the
slack attitude in not performing basic checks and
not following procedures, will not be tolerated. We
require an immediate turnaround on the above if you
are to keep your position with this company.
Signed
Sino Galati”
(Exhibit 12)
8

9

This was given to the applicant on that day and the
discussion took about 10—15 minutes. It is agreed that
the applicant refuted each one of the issues raised in that
memorandum.
On the following Saturday morning, the applicant having
worked that morning and having prepared a response to
Sino Galati, provided it to him on his way out of the
premises. This is Exhibit 13.
“To Sino Galati—In reguards (sic) to unsatisfactory
performance memo.
Reguarding (sic) the Subaru 6MI113 on the 6th feb
(sic) 01 I asked Dave Galati if you had the diodes in
stock to repair Hitachi Rectifiers—he said yes—
found them and commented “I normally grind the
base out” as he walked off. Having performed this
procedure in excess of a 100 times, this comment
made no sence (sic). After the alternator failed I replaced 1 diode and reassembled (sic) it, by this time
the customer was waiting for the vehical (sic). David
Galati walked over, asked what had happened, when
I told him he said they had hade (sic) this problem a
lot, and that himself Dave L & Pete had decided to
grind the diode to expose the copper to stop them
falling off as the solder we use is not suitable for the
job. Ingram corp. the manufacters (sic) of this product have at no time said that it needs to be altered to
be fitted.
I at not time chose to ignore instructions as no instructions were given.
In reguards (sic) to the Landcrusier(sic) glow plug
system I reported a broken earth wire in a plug. I
recived (sic) instructions to repair it and did so by
soldering the connection. Later Dave Galati asked
what I hade (sic) done, I said “I had repaired the
connection, he asked me if I hade (sic) soldered it, I
said yes. I believe that Dave Galati had thought I
replaced a yellow crimp on terminal were (sic) in
fact that terminal was no were (sic) near were (sic) I
was working. Later on when he pointed to the area
he was on the right side and my vision of where he
was pointing was obstructed by engine air flow pipes
as I was standing at the front of the vehical (sic).
The next morning when he mentioned the terminal
we both realised the mistake in communication and
he asked me if I would solder the terminal anyway.
In reguards (sic) to Peter Donaldsons (sic)
Landcrusier (sic) he asked if we could make the electronic windows work with the key off. I did so as I
have done before by bridging the power window
relay—here I made a mistake, a foreign drain also
ran of (sic) this relay. When we picked the vehical
(sic) up after this. I checked the draw and found 120
milliamps, 70 of which was from bridging this relay. we rectified this—you yourself said the other
50 milliamps would be ok, and the customer did not
want to go any further—I did not check the battery
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as it was flat and we all know you can not check a
flat battery. Later that day the customer asked if he
could have a loan battery while we charged his. This
job was done by Dave L the apprentice. He refilled
the battery at a later stage. When I went out to his
vehical (sic) Again I found his battery to be faulty.
At know (sic) point was I in a position to test this
battery until then.
In reguards (sic) to Ken Parkers XE falcon. I did
check the history and found that the alternator was
replaced on 18-01-00, invoice 54696, 293340 ks as
we were in the 24 -01-01 I belived (sic) the job was
out of warranty as our units have 12 months. I usually go through records to about 12 months although
no guide lines are set. When I tested his vehical (sic)
the battery was flat so could not be tested at that
time. I fitted a brand new battery (as I always do) to
the vehical (sic) and checked the charge rate. I found
volt drop in the charge line and when rectified I found
the alternator was charging at 13.19 volts—this is
too low. I reported this but did not realise I had to
tell them it was just out of warrenty (sic). When we
checked it the next day the voltage came up to 13.8
volts and having (sic) charged the battery, found it
to be faulty. I stick with my first assessment, this
alternator has a problem which would require furthur
(sic) checking as I reported.
Sino—for the past 2 months since your confusion
between myself and Aaron Armstrong I have felt a
lot of animosity. I do my job well, I am always on
time and do not pull sickies. I have performed all
jobs and overtime when asked. At no time have I
ignored instructions and as for giving misleading information about jobs, please give some examples so
that I may responde (sic). As for my work attitude, I
have a good work attitude. The job cards we recieve
(sic) are constantly being taken away and contain
poorly written instructions, incorrect rego no and
incorrect vehical (sic) names ie letter R in place for
Renualt (sic) and only three of the seven rego no on
the same card, the work shop computers would have
spent nearly 50% of the last 2 months not working,
yet I keep a positive attitude and enjoy my work.
I do take offence to being blamed unfairly for these
faults. I have found your attitude and offensive language in more than 1 meeting unprofessional (sic).
You showed no interest in giving me a chance to
explain my side of any example, but told me that I
only made excuses for everything. I feel that your
hidden agender (sic) for all this is one of constructive dismissal.
Yours sincerely (sic)
Aaron Tasker
Signed”
(Exhibit 13)
10 On the following Monday, Kevin Parker, a customer of
the respondent returned his vehicle due to problems with
the brakes. Sino Galati had also noted that on the Saturday,
the applicant had used the hoist contrary to instructions
which the respondent says were provided to all of the
staff in a memorandum issued some time previously.
Having noted that the applicant had failed to recognise
and accept responsibility for the problems in his
performance, having received further complaint on
Monday, and having observed the applicant’s attitude
towards the use of the hoist on the Saturday, Sino Galati
determined that there was no purpose in further
counselling or any other form of discipline, the time had
come to terminate the applicant’s employment.
11 The respondent’s witnesses all say that during the first
months of the applicant’s employment, he was diligent
and there were no real difficulties in his work. However,
in the last couple of months problems started to arise.
The applicant and David Galati in particular are at odds
over the applicant’s performance of a number of tasks.
At least one of those the applicant would describe as being
a problem with communication between them as he says
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that he did not see what was being pointed to. On another
occasion he says that David Galati did not properly convey
an instruction to him. On the other hand, David Galati
says that the manner in which the two communicated
made it clear that the applicant understood what was
required and that there was no basis for any claim that
there was a misunderstanding. David Galati raised his
concerns with Sino Galati.
When the warning was being issued David Galati appears
to have been called into Sino Galati’s office very briefly
to deal with one of the issues which the applicant was
objecting to within the warning. There was no evidence
from David Galati as to this matter. Neither of the
advocates for the parties questioned him on those matters.
Having noted that the applicant had not complied with
his instructions, was not recognising any responsibility
for his failings, Sino Galati determined that it was
appropriate to terminate the employment and prepared a
letter for that purpose. The letter states—
“Notice of Dismissal : 12th February 2001
To:
Aaron Tasker
Further to the letter of warning issued to you on the
7th of February.
On Saturday 10th of February you were found to be
using the hoist incorrectly (raising the hoist with the
safety catch on) this causes the safety mechanism to
click on each catch causing excessive wear of the
safety mechanism. This shows a lack of respect for
our expensive equipment.
Today Mr Ken Parker’s vehicle was returned to us.
As you may recall this was the vehicle that you serviced and misdiagnosed the alternator as being faulty
on the 24th January. The vehicle was returned today,
as you know because the drivers (sic) side front brake
pads were worn down to bare metal. This should
have been picked up by you and reported on the service carried out on the 24th January. We are now having
to do this job free of labour costing the company
time and money. More importantly this has tarnished
our reputation with the customer as it is the second
problem from that service and has probably cost us
this customer.
The intent of the written warning on the 7th of February was to bring home to you the problems you
are causing with a view to helping you rectify these.
Your reply in writing denying the mistakes you have
made and the misleading responses you have given
when questioned on these, makes clear to us that
you are not willing to learn by your mistakes or to
try and rectify your behaviour but rather are looking
for excuses. Of course if we can’t get the (sic) past
the first step of getting you to realise that there is a
problem, we are wasting our efforts.
On that basis the decision has been made to terminate your employment with this company.
Signed
Sino Galati”
(Exhibit 14)
Sino Galati then spoke to the applicant, terminating his
employment and providing him with the letter. A few days
later, the applicant was paid a week’s pay in lieu of notice
and all entitlements.
A number of matters were raised on both sides which do
not appear to relate to the reasons for dismissal but are
aimed at muddying the waters and finding fault with each
other. These included issues relating to whether or not
the applicant had a valid drivers licence when he was
driving vehicles of customers of the respondent; the
applicant’s tidiness or otherwise in his work methods,
and his willingness or otherwise to clean up after himself;
as well as matters associated with what was contained in
his tool box at the time of termination. These matters do
not relate to the grounds for dismissal, and appear to have
been raised by the parties as part of their respective attacks
on each other’s credibility. I do not intend to deal with
those issues as they do not go to the matter before me.

3154

16

17

18

19

20

21

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

The issue comes down to whether or not the applicant’s
performance was satisfactory and whether the respondent
provided him with a fair process in bringing about the
dismissal.
The Commission has heard evidence from the applicant;
from Sino Galati; David Jonathan Galati; Kevin
Rawlinson, the respondent’s Service Manager, and from
Daniel Vadala, a qualified mechanic who is employed by
the respondent. As to that evidence, having observed the
witnesses as they gave their evidence, other than the
evidence of Daniel Vadala, with which I shall deal later,
and other than in respect of particular matters with which
I shall also deal later, I found that the evidence of all of
the witnesses was credible. Each witness gave evidence
as to his particular perspective and recollection of the
incidents surrounding the applicant’s warning and
termination, and his general approach to his work and to
his taking instruction. I have some reservations as to the
applicant’s reliability in respect of his efforts to mitigate
his loss.
In examination in chief, the applicant initially gave no
evidence of his efforts to mitigate his loss, until his agent
was prompted by the Commission. The applicant then
stated only that he had been off work for 11 weeks before
he found another job. In cross examination, the applicant
disclosed that he had had a motor vehicle accident one
week after the dismissal, in which he broke his collar
bone, and this rendered him unfit for work. He says he
was checking the paper every Wednesday and every
Saturday. He gave evidence of the efforts he made to find
a job when initially arrived in Australia, prior to being
employed by the respondent. However, when the time
frame of the period after the termination of his
employment was clarified, the applicant said he applied
for one job, which he rang up about. His evidence then
conflicts as to what efforts he made to find other work.
On one hand he said that he was looking for a job in his
local area, yet the one he rang up about was in Bayswater,
whereas the previous job was in Rockingham and the
applicant’s address contained in the Notice of Application
is Waikiki. I note that the applicant is now employed in
Bayswater. He says that he had “a couple of weeks off I
wasn’t doing much because of (his) collar bone. The rest
of the time, (he) was out there finding work”.
Also, under cross examination, the applicant said that he
had spoken to his insurer about claiming loss of earnings,
but he had not taken the matter further. The insurer had
covered all of his medical expenses.
Under re-examination, the applicant said he had chased a
few jobs, he went to one interview but it was too far away,
especially for the money being offered. He says he rang
others. Some wanted fuel injection or air conditioning
experience which he did not have.
Sino Galati’s evidence was credible except in respect of
whether warranties might be voided by work being
performed by workers who are not qualified in respect of
that work, although neither party was able to produce
evidence in respect of that matter. In respect of that matter,
Sino Galati purported to be certain when his demeanour
indicated that he was not. David Galati’s evidence was
also able to be relied upon except that in respect of one
technical question asked of him by Mr Game, for the
applicant, which appeared not to relate particularly to the
issue before the Commission but was a test to challenge
his technical knowledge.
As the evidence of Mr Vadala, I give this evidence no
weight. Mr Vadala gave some evidence of his observations
of the applicant and his work performance. However, he
also gave evidence that he had been prepared to lie to the
applicant because of other circumstances involving a
private transaction between them. Mr Vadala’s current
employer is the respondent and he is or was indebted to
Sino Galati. I do not say that I am satisfied that Sino
Galati has placed any pressure on Mr Vadala to tailor his
evidence in favour of the respondent but rather that I find
that Mr Vadala is a witness who is prepared, at various
times, to say what he believes would result in his best
interests being served rather than being the witness of
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truth. Therefore, Mr Vadala’s evidence is to be given no
weight. On the basis of Mr Vadala’s own evidence, I have
found it unnecessary to view or give any consideration to
the video tape or transcript of conversions between the
applicant and Mr Vadala.
The applicant’s evidence in respect of his efforts to
mitigate his loss is far from satisfactory. It would
appear that initially it was not his intention to indicate
to the Commission in a full and frank manner that he
had had a vehicle accident and was in fact unfit to
work for a period of at least 4 weeks. Four weeks
after the accident, being 5 weeks after the termination
of his employment, he was fit only for light duties.
He was unable to tell the Commission when it was
that he was fit to take on the full range of duties of
his calling other than to say that it was shortly after
that. In any event, it appears that the best that the
applicant was able to manage was that he applied for
a couple of jobs in what might be some 6 weeks of
unemployment. In all of the circumstances, I am not
satisfied that this constitutes a reasonable effort on
the part of the applicant to mitigate his loss and his
lack of candour does not enhance his credibility.
Having said that I find that the witnesses, other than Mr
Vadala, were credible and in most cases the issues
associated with the applicant’s performance involved only
one person, usually David Galati, in communicating with
or directing the applicant, or on one occasion involving
Sino Galati and the applicant but observed by David
Galati, it is difficult to determine which of the witnesses’
evidence ought be preferred over another. The applicant
bears the onus of proving that the respondent has failed
to give him a fair go. He is required to demonstrate that
on the balance of probabilities. As the applicant has failed
to demonstrate on the balance of probabilities that his
evidence is to be preferred over the evidence for the
respondent when it comes to the applicant’s performance,
then I am unable to find in his favour. It is for the applicant
to demonstrate that the respondent, in exercising its lawful
right to terminate his employment, has done so in such a
manner as to abuse the right, which would enable the
Commission to interfere in that decision (Miles and
Others t/a Undercliffe Nursing Home v FMWU 65 WAIG
385). It has not been demonstrated to the necessary
standard that the applicant has not received a fair go. It
has not been demonstrated by the applicant that what has
been alleged against him in terms of his performance and
his approach to his work is not correct. His and the
respondent’s evidence have been of equal weight in that
regard.
As to the process which resulted in the dismissal, I am
unable to find that the respondent has not given the
applicant natural justice. This is on the basis that issues
of concern were raised with the applicant and he was
given an opportunity to respond. He did respond and the
respondent took account of his response but was
unconvinced by it. Following the applicant’s response,
another two incidents arose, one with the hoist and one
with Mr Parker’s vehicle.
As to the issue of the hoist’s operation, subsequent to
the termination of employment, it was pointed out to
the respondent, following investigation by Worksafe,
that the respondent was failing to operate the hoist in
accordance with the manufacturer’s instruction, and
that the instructions which the applicant failed to
comply with were not the manufacturer’s instructions.
The respondent accepts that this is so but has
explained the reasons why directions were given to
operate the hoist in a manner contrary to the directions
of the manufacturer. In any event, Sino Galati says
that the applicant had previously operated the hoist
in a manner contrary to the manufacturer’s instructions
but according to the respondent’s instructions.
Accordingly, Sino Galati was of the view that the
applicant operated the hoist contrary to his
instructions on the Saturday after the warning to be
difficult rather than on the basis that he was operating
it according to the manufacturer’s instructions.
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26 Because of the dispute between the parties about the
operation of the hoist, it may be that the respondent is
not entitled to rely on this as part of its reasoning for the
termination. However, it was not the only issue to arise.
27 Sino Galati says that the applicant’s failure to properly
check the brake pads on Ken Parker’s vehicle warranted
termination of employment, in the circumstances of the
warning already issued, and the training and experience
the applicant had. This issue is a vexed one. The applicant
is not a qualified motor mechanic. However, it would
appear that he has received necessary, albeit informal,
training and assistance on motor mechanic work which
he was performing, in addition to the auto electrical work
performed by him. It appears that he took the easy way
out in checking the brake pads of Mr Parker’s vehicle by
looking at the brake pads with a torch rather than taking
the wheels off. The evidence was that the former method
is used only where there are magnesium alloy wheels
with nut locks which prevent the wheels from being
removed. The latter method was the one utilised by the
applicant and it was ineffectual. The evidence was that
Mr Parker’s vehicle did not have magnesium alloy wheels
and therefore the wheels ought to have been removed for
the purpose of the inspection. The applicant ought to have
known this.
28 In these circumstances, the applicant was provided with
natural justice. He was given an opportunity to know and
respond to issues knowing that his employment was in
jeopardy. He was given an opportunity to demonstrate
improvement. Soon after the warning was given, a further
issue arose, being Mr Parker’s brakes.
29 I am not satisfied that the applicant has demonstrated to
the standard necessary that he is the one who is correct
and that the respondent is incorrect in relevant matters
relating to the termination by proving his case on the
balance of probabilities. Accordingly, the claim of harsh,
oppressive or unfair dismissal will be dismissed.
30 If I am wrong in this, then the appropriate remedy is to
be considered. It is quite clear from the manner in which
the parties conducted their respective cases that the
relationship between them has broken down irretrievably.
There is no trust between them and each attempted to
cast aspersions upon the other side which did not assist
in the matter being dealt with and which only went to
harden each party’s attitudes towards the other.
Accordingly, the only remedy available would be
compensation for loss where the applicant had properly
attempted to mitigate his loss.
31 As I noted earlier, the applicant has not demonstrated
that he has sufficiently attempted to mitigate the loss
experienced by him as a result of the termination of
employment. The applicant received one week’s pay in
lieu of notice. He had an accident about a week after
termination and was not capable of performing his work
for at least 4 weeks. He was fit only for light duties at
that point. He is unlikely to have been fully fit for another
few weeks. This would take the time since termination at
about 7 weeks. The respondent cannot be held responsible
for any loss suffered by the applicant during the period
he was unfit for work. The applicant, on being fit for
work, and according to his evidence, before that, started
looking for work, and yet made efforts or enquiries in
respect of 2 or 3 jobs in a period of the 4 weeks after he
was fit, and some time before that, while he was unfit.
This does not constitute a genuine endeavour to mitigate
his loss. Therefore, had the applicant been unfairly
dismissed, the amount of compensation which ought be
awarded would be unlikely to exceed around a week’s
pay, this being the maximum amount of time he appears
to have devoted to mitigating his loss.
32 Accordingly, the application will be dismissed.
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Result

Application for alleged unfair dismissal
dismissed

____________________________________________________________________________

Order.
HAVING heard Mr W E Game on behalf of the applicant and
Mr E Rea on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial
Relations Act 1979, hereby orders—
THAT this application be, and is hereby dismissed.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner.
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REBECCA THOMSON, APPLICANT
v.
BRUNEL ENERGY PTY LTD,
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CORAM
COMMISSIONER A R BEECH
DELIVERED
WEDNESDAY, 7 NOVEMBER 2001
FILE NO
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Result
Representation
Applicant
Respondent

An application alleging unfair dismissal
granted.
Ms R. Thomson
Mr S. Woodbury (of counsel)

_______________________________________________________________________________

1

2

Reasons for Decision.
The respondent in this matter describes itself as a
personnel placement agency. On 12 June 2000, Brunel
Energy Pty Ltd (Brunel) wrote to Ms Thomson enclosing
documentation for a “contract assignment”. That
“assignment” was for Ms Thomson to perform the work
of a document controller at the premises of Phillips
Petroleum Pty Ltd (Phillips Petroleum). Ms Thomson
worked at Phillips Petroleum from July 2000 until 4
October 2000. On that day, she was asked into the office
of Mr Lynch, a manager of Phillips Petroleum. With him
was Mr Woudstra who is Brunel’s senior manager in
Australia. Mr Woudstra informed Ms Thomson that she
was being dismissed. Ms Thomson was escorted back to
her desk and was then escorted from the premises of
Phillips Petroleum. She brings this claim in the
Commission that she was dismissed by Brunel and that
her dismissal was harsh, oppressive and unfair.
Brunel opposes the application. It does so on a number
of grounds. In the first place, Brunel states that the
Commission does not have the jurisdiction to hear the
application because Ms Thomson was not an employee
of Brunel within the meaning of the Industrial Relations
Act 1979 (referred to in these Reasons as the Act). Brunel
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states that Ms Thomson was, at law, an independent
contractor and not its employee. Secondly, and in the
alternative, even if Ms Thomson was its employee, Brunel
states that there was not a dismissal within the meaning
of s.29(1)(b)(i) of the Act. Brunel states that it merely
terminated Ms Thomson’s assignment with Phillips
Petroleum at the direction of Phillips Petroleum. Brunel
argues in the alternative, and thirdly, if there has been a
dismissal, it is not harsh, oppressive or unfair because
Brunel was contractually obliged to terminate Ms
Thomson’s assignment immediately and the nature of the
contractual relationship between Ms Thomson and
Brunel, the offers of assistance by Brunel to secure work
after the termination of the assignment and the conduct
of Ms Thomson in not taking advantage of those offers
means that the dismissal would not have been unfair.
Brunel also argues that in any event little or no
compensation should be awarded by the Commission
because of the alternate work found by Ms Thomson
within a week of the termination of her assignment.
Finally, Brunel disputes that there has been any loss to
Ms Thomson’s reputation as a result of the dismissal.
3 The Commission turns to consider these issues. The first
issue is whether or not Ms Thomson was an employee as
she claims in the face of Brunel’s contention that she was,
at law, an independent contractor.
Ms Thomson’s evidence
4 Ms Thomson gave evidence. Her evidence is that she has
worked in the oil and gas industry for the last 9 or 10
years and has become a document controller. She received
a telephone call from Brunel requesting a copy of her
latest CV. She submitted her résumé and a week or two
later Brunel phoned her and asked her to come in and
meet with its client Phillips Petroleum regarding a four
year position in Phillips Petroleum’s offices working as
a document controller. She attended that meeting. She
indicated her interest in the position and asked Brunel to
secure the position for her and approximately two weeks
later she received the letter of appointment. She
commenced employment on 19 June 2000. Ms Thomson
referred to it as being her “mobilisation”. She was given
an induction by Phillips Petroleum. There is no question
that Ms Thomson was an excellent employee. She
received two awards for “unwavering commitment” and
a construction site support award from Phillips Petroleum
during the period of her employment.
5 On 4 October she was asked to see a manager of Phillips
Petroleum, Larry Ryan. With Mr Ryan was Mr Woudstra.
Mr Woudstra did the talking. Mr Woudstra told her that
she was being dismissed. She asked why she was being
dismissed and she was told that an order had been received
from Phillips Petroleum’s head office in the United States
regarding the sending of inappropriate e-mails. Ms
Thomson asked what e-mail it was that they believed she
had forwarded that was inappropriate and Mr Woudstra
told her that neither he nor Mr Ryan could tell her that.
She talked about the common practice of forwarding emails in the industry and that there had been no warnings
from Phillips Petroleum about using e-mail. However,
her protests did not result in any response and she was
told to go back to her desk, pack up her possessions and
she would be escorted to the exit of the building. It was
approximately 2:30pm in the afternoon. She would
normally work until approximately 6:00pm.
6 Ms Thomson states that the location of Mr Ryan’s office
was such that she had to walk past all of the other
workstations, past dozens of people, just to get back to
her desk and she became upset at the prospect of having
to do so after she had been dismissed. Ms Thomson, who
was by this stage upset, informed her immediate
supervisor of her dismissal and wrote notes on her work
in progress to tell him “what was what”.
7 The next morning she received a phone call from her
supervisor who stated that he was “working on a way to
get me back on to the project” and asked her if she would
consider a role within Tega Joint Venture as a document
controller. However, she did not feel comfortable about
this because of the relationship between Tega Joint Venture
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and Brunel. Mr Woudstra had requested that she see him.
She states that Mr Woudstra told her he was shocked about
what happened the day before and that he was drafting a
letter to her. He gave her a Brunel t-shirt, asked her to
complete a timesheet and asked if she was interested in
working overseas. She told him about the option of
working for the Tega Joint Venture and Mr Woudstra said
that he would not allow that. She asked him about her 20
days’ pay and Mr Woudstra told her that she was not
entitled to that because she had committed an offence
similar to stealing. Ms Thomson told him she had not
and indicated that she would be seeking legal advice. She
states that Mr Woudstra replied that she would not be
able to sue Phillips Petroleum but she would have to sue
Brunel.
8 She then met with her former supervisor at Phillips
Petroleum in order to have her timesheet signed and he
discussed with her the possibility of her returning to a
similar position with Phillips Petroleum. She indicated
that she would be interested. Later that day when she
returned to her home, she had received a large bunch of
flowers from the management services department of
Phillips Petroleum with a card “I hope you can rejoin the
team fast”. She was then informed by the personnel
placement agency used by the Tega Joint Venture that the
position of document controller was available. Ms
Thomson commenced employment back at Phillips
Petroleum on 16 October 2000. Her work location was
in the same place with Phillips Petroleum. She was given
a different cubicle and was told “to keep a low profile”.
She performed work under the direction of a temporary
employee who was now in the position previously
occupied by her at Phillips Petroleum. She performed
similar work although she did not have access to the
systems any more than was necessary for her to do the
job. In January, at the request of Phillips Petroleum, she
went overseas to one of the fabrication sites to train the
local document controllers and also went to South Korea.
9 Ms Thomson’s return was on the understanding that it
would be for a 10-month period. Although the personnel
placement agency had been prepared to extend her
contract, she declined. She in turn was contacted by the
construction manager that used to work for Phillips
Petroleum who was working on another contract and
looking for a document controller. He informed her that
the company for whom he worked normally employed
personnel through Brunel and she declined to work
through Brunel because “they never represented me well
in the past” and the understanding was that she was to be
employed through an agency other than Brunel.
10 She did receive a telephone call from Brunel’s office at
round about this time asking if she was interested in
working on anther project and she declined. This was a
date in August.
11 Ms Thomson was cross-examined on her evidence. She
stated that she was supervised or managed by Mr Rogers
on a day-to-day basis during her time at Phillips
Petroleum, in that he would be her contact if there was a
problem. Ultimately, she would report to the project
manager, Mr Ryan.
12 Ms Thomson conceded that she was free to accept or
reject any further offers which may have been made to
her by Brunel. Her employment at Tega Joint Venture
was at a similar rate of pay although for less numbers of
hours per day. She conceded that her reputation as a
document controller has not been damaged in the eyes of
those with whom she directly worked, certainly those
persons at both Phillips Petroleum and Tega Joint Venture.
Ms Thomson’s evidence is that Brunel deducted her
taxation. She did not have an ABN number and did not
claim benefits such as travel to work and home and other
deductions.
Mr Woudstra’s evidence
13 Brunel called evidence from Mr Woudstra. Mr Woudstra
has been employed by Brunel’s international operations
since 1990 and came to Australia in February 2000 for
Brunel. He described Brunel’s operations as providing
contracting services to clients in the oil and gas industry.
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The industry is quite specialised. Brunel’s practice is to
engage persons as independent contractors and the
contract which is drawn up is to reflect that. He had not
met Ms Thomson prior to 4 October 2000.
14 Mr Woudstra had spoken with Mr Ryan on 3 October
2000 and went to see him on 4 October 2000 at
approximately 1:00pm. Mr Ryan explained to him that
Phillips Petroleum in the United States had performed
an internal e-mail audit and that two “contractors” were
seen to have violated Phillips Petroleum’s policies.
Therefore, and with immediate effect, Brunel would have
to terminate the assignment of “the contracted personnel”.
Mr Ryan proposed to call Ms Thomson into his office
and he expected Mr Woudstra to tell her about the audit
and the consequences. He handed Mr Woudstra a letter
dated 4 October 2000 (exhibit A46) which states—
“reference clause 12 of contract C0009, company
hereby notifies you that the assignment of these two
individuals is to be terminated immediately”.
15 One of the two individuals was Ms Thomson.
16 Ms Thomson was called in and Mr Woudstra informed
her what happened and that he was “terminating her
contract as per the close of business today”. Mr Ryan
asked Ms Thomson whether she could remember anything
about e-mails and Ms Thomson replied that there is a
constant receiving and sending of e-mails. Mr Woudstra
asked Ms Thomson to contact her the next day to discuss
how to go from that point forward. Ms Thomson then
left the office.
17 He met with Ms Thomson the next day and Ms Thomson
advised him that she had been in contact with an agency
regarding employment with Phillips Petroleum as a
document controller in the project, to which Mr Woudstra
made objections. His objection related to the machinery
involved in this and whether or not Brunel could continue
to provide the services to Phillips Petroleum. He asked
Ms Thomson whether she was interested in working
overseas and she said she would have to think about it.
Mr Woudstra gave evidence that he did attempt to
investigate the alleged conduct of Ms Thomson but he
did not receive a response from Phillips Petroleum to his
requests.
18 Mr Woudstra indicated that Ms Thomson is still on their
books if a position came up. Mr Woudstra indicated that
Ms Thomson is well respected as a professional document
controller.
19 Mr Woudstra gave Ms Thomson a letter dated 4 October
2000 stating that “on strict orders from Phillips, Brunel
Energy has to terminate your contract of employment with
us as per 4 October 2000 by close of business”. In crossexamination, Mr Woudstra states that he did not use the
term “your contract of employment” in a strict sense,
rather he was attempting to refer to the contract that was
in place between them. Mr Woudstra’s evidence is that
he was not familiar with the distinction under Australian
law between a contractor and an employee.
20 Mr Woudstra was cross-examined on his evidence. Mr
Woudstra conceded that he did not offer objections to Mr
Ryan regarding her proposed termination because Brunel
is unable to do so under the contract. Nevertheless, he
did ask him questions. Nevertheless, Phillips Petroleum
does not have to give Brunel any reasons and Brunel has
to follow the instructions of Phillips Petroleum. He
believed he did not have a choice as to the manner of the
dismissal because he was acting on instructions from Mr
Ryan. He agreed that Ms Thomson was not paid for any
period of notice because of the summary termination of
the contract as instructed by Phillips Petroleum.
21 In response to a question from the Commission, Mr
Woudstra confirmed that Brunel paid for workers’
compensation coverage for Ms Thomson and deducted
tax under the PAYE system (and later on the PAYG
system).
The contract between Ms Thomson and Brunel
22 The terms of the relationship between Ms Thomson and
Brunel are contained in a document entitled “contract
assignment” signed by both Ms Thomson and Brunel

23

24

25

26

27

28

3157

(exhibit A16). It is stated to be between Brunel and “the
person or entity whose name and address are specified in
item 2 of the schedule (“contractor”)”. Item 2 of the
schedule contains Ms Thomson’s name and her private
address. The document specifies that Brunel carries on
the business of a personnel placement agency. It states
that the contractor is an independent contractor who has
engaged Brunel to place the contractor with certain clients
of Brunel from time to time for the purpose of performing
certain duties. It then states that Brunel has agreed to
place the contractor with Phillips Petroleum for the
purpose of the contractor performing the services subject
to the terms and conditions of the agreement.
The document obliges the contractor to act with such skill
and diligence normally exercised by a qualified and
experienced person in performing the services, to exercise
reasonable care, to act honestly and conscientiously, to
comply at all times with relevant laws, industry standards
and procedures and Phillips Petroleum practices, comply
with all lawful and reasonable directions of Phillips
Petroleum or any of its officers, servants, agents or
employees and do all such acts, matters and things as
may be necessary for or incidental to the proper and
efficient carrying out of the services. It obliges the
contractor to provide her services at Phillips Petroleum’s
location or any other location as Phillips Petroleum may
reasonably require where mutually acceptable to both
parties. It reserves the right to Brunel at all times to direct
the contractor, if the contractor is a corporation or a
partnership, to replace any of the staff engaged by the
contractor in providing the services if in Brunel’s opinion
that staff member is unsuitable to perform the services.
The document provides for Brunel to pay the contractor.
Brunel is to issue payslips in respect of those payments.
Brunel will reimburse reasonable expenses incurred as a
result of providing services and will also cover workers’
compensation insurance and public liability insurance.
It provides that Brunel has no responsibility whatsoever
to the contractor concerning holiday pay, sick leave, long
service leave or any payment of a like nature. It provides
that other than as specified in the agreement the contractor
shall be solely responsible for the payment of all income
tax and any other tax payable with respect to the payment
or receipt of the fee for the performance of the services
and it authorises Brunel to deduct from that fee any tax
or other monies that Brunel is required by law to deduct
including deductions required under the Prescribed
Payment Systems or Pay As You Earn tax.
The document provides that the engagement may be
terminated either with notice or without. If the
engagement is terminated with notice, it specifies that it
is by either party giving not less than the period specified
in item 11 of the schedule as notice in writing to the other
of such termination and the contractor undertakes to
remain a Brunel employee/contractor for the complete
duration of employment in accordance with item 8 of the
schedule. It provides that Brunel may without notice and
without compensation terminate the engagement if the
contractor commits serious or persistent breaches of the
agreement or fails to perform the services to a standard
acceptable to Brunel or the client or is guilty of any grave
misconduct or wilful neglect in the performance of the
services or is guilty of any serious misconduct which in
the reasonable opinion of Brunel might tend to injure the
reputation or the business of Brunel or the client.
The contract provides—
“Nothing in this agreement shall be construed as creating an employer and employee relationship or
partnership relationship between Brunel and the contractor.”
The schedule to the agreement has a commencement date
of 19 June 2000. It names the client as Phillips Petroleum.
It states the location of the work as being in Perth. It
specifies a daily rate, less 7% superannuation. It provides
for unpaid annual leave of 20 working days per year. In
item 7 the agreement states that it is to provide the services
of Ms Thomson (or a mutually agreed alternative person)
in the capacity of document controller under the direction
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of Phillips Petroleum Pty Ltd. It provides for an expiry
date of January 2004 and authorises deductions of PAYE
taxation. It provides for a termination notice period of 20
working days between the contractor and Phillips
Petroleum and Phillips Petroleum to the contractor.
29 Brunel relies upon the terms of the document in its
argument that Ms Thomson was not an employee within
the terms of the Act. However, as it itself acknowledges,
the document signed between Ms Thomson and Brunel
is not determinative of that question. The Act defines an
employee as any person employed by an employer to do
work for hire or reward. If Ms Thomson is in all other
respects an employee for the purposes of the Act, then
the description of their relationship in the document will
not change that status.
Was Ms Thomson an employee of Brunel?
30 Ms Thomson’s claim of harsh, oppressive or unfair dismissal
in brought against Brunel. In doing so she is alleging that
she was an employee and that Brunel was her employer.
An employee is defined by the Act as a person employed
by an employer to do work for hire or reward. As Mr
Woodbury, who appeared on behalf of Brunel, correctly
points out, the proper examination of that definition requires
the application of the common law tests for an employment
relationship. In considering those common law tests, regard,
and due weight, must be given to the terms of the document
signed by Ms Thomson between her and Brunel. It expressly
provides that it does not create the relationship of employer
and employee between Brunel and Ms Thomson. However,
the parties to a contract cannot by a label within the contract
change the relationship between them if in fact it is a
different relationship. Where parties enter into a formal
contract governing their relationship, appropriate weight
will be given to the words used in the contract when
determining the character of that relationship: Neale v Atlas
Products (Vic) Pty Ltd (1955) 94 CLR 419 at 428; Narich
Pty Ltd v Commissioner of Payroll Tax (1983) 50 ALR 417
at 421. Of course, as Lee J observed in Gurran v Tarbook
Pty Ltd, unreported, IRCt of Australia; 13 September
1996—
“If parties to an employment contract have attempted
in the terms of their contract to describe their relationship in a manner that does not accord with the
facts, the relationship established by the facts will
prevail.” : Southern Group Limited v Smith (unreported) (Supreme Court of WA) (FC) Lib No 970284
per Ipp J.
31 In my view, it is only if the relationship between Ms
Thomson and Brunel is uncertain or ambiguous that the
terms of the contract entered into between them which
shows their intention will be determinative.
32 I turn then to consider the various criteria to be considered.
In this regard, the most recent decision of the High Court
in Hollis v. Vabu Pty Ltd [2001] HCA 44 (9 August 2001)
considered the distinction to be drawn between employee
and independent contractor and noted that the common
law has been sufficiently flexible to adapt to changing
social conditions by shifting the emphasis and the control
test from the actual exercise of control to the right to
exercise it so far as there is scope for it, even if it be only
incidental or collateral matters. Furthermore, control is
not now regarded as the only relevant factor and it is the
totality of the relationship which must be considered.
Control
33 On the evidence, Ms Thomson was controlled in the dayto-day work she performed by her supervisor and
ultimately Mr Ryan, at Phillips Petroleum. However,
although the word “control” includes the direction to work
or how the work is to be performed on a daily basis, it is
not restricted to those things. The ultimate expression of
control, that being the right to employ and to dismiss Ms
Thomson rested with Brunel and not Phillips Petroleum.
On balance therefore, I find that the right to control Ms
Thomson rested with Brunel.
Payment of salary
34 On the evidence, Ms Thomson’s remuneration was paid
to her by Brunel. It was an amount described as a “fee”
for the purposes of the document between them.
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Nevertheless, it was the remuneration for her work and it
was paid to her by Brunel. It was paid for the time she
worked and on a regular basis. Ms Thomson did not quote
for the job and she was not paid on the basis of the
completion of a job. At Brunel’s initiative the rate was
increased and Brunel simply informed her of that fact.
Ms Thomson did not, at her initiative, increase the rate at
which she provided her services.
Taxation
35 Taxation was deducted by Brunel. In this regard, I note
the provision of clause 5.3 of the contract. It states that
the contractor shall be solely responsible for the payment
of all income and any other tax. Nevertheless on the
evidence, Ms Thomson was not responsible for the
payment of her own taxation. There is nothing to
distinguish the taxation deduction made on behalf of Ms
Thomson from the usual deduction of taxation by an
employer from its employee’s salary. Ms Thomson did
not have an ABN and her taxation rate was not at the
(now superseded) PPS rate. Furthermore, Ms Thomson
did not claim the benefits such as travelling to and from
work which may have been available to her had she not
been an employee. Ms Thomson did not forward invoices
to Brunel for her services. Neither did Ms Thomson charge
GST to Brunel. Brunel provided what is effectively a
group certificate for the taxation deducted (exhibit A68)
and provided a payment advice to Ms Thomson of her
rate and the deductions made. It notes that Brunel made
superannuation contributions on her behalf. The payment
advice gives Thomson an “employee code”.
Creation of goodwill
36 On the evidence, Ms Thomson did not generate any
“goodwill” that would derive from the running of her
own enterprise. Rather, she provided services for which
Brunel would receive a fee from Phillips Petroleum. A
portion of that fee would in turn then be paid to Ms
Thomson as salary.
Entitlements
37 By virtue of the document constituting the contract
between Ms Thomson and Brunel, she was not entitled
to the usual employee benefits such as paid annual leave,
sick leave or additional rates for overtime of weekend
work. However it recognised that Ms Thomson was
entitled to receive unpaid annual leave of 20 working days
per year.
Personal service
38 Ms Thomson provided personal service. At no time did
she engage another person to perform those services for
Phillips Petroleum on her behalf. Her services were
provided in her own name and not, for example, in the
name of a business or company.
Conclusion
39 The evidence leads only to the conclusion that Ms
Thomson was an employee of Brunel. Although it did
not control Ms Thomson in the day-to-day operation of
her work, the essence of the contract between Ms
Thomson and Brunel was for Ms Thomson, for the benefit
of Brunel and not herself, to provide services to Phillips
Petroleum for which Brunel would receive a regular and
ongoing fee from Phillips Petroleum for the duration of
the performance by Ms Thomson of her services. The
contract envisaged that Ms Thomson, in performing those
services at Phillips Petroleum, would be working at the
premises of Phillips Petroleum and performing work of
benefit to Phillips Petroleum. Nevertheless, Brunel
retained to itself the ultimate control over the performance
of her services and the contract between Ms Thomson
and Brunel was ultimately for the benefit of Brunel (Swift
v. Workcover Authority (New South Wales) [2000] 96 IR
69). The contract between them obliged each to give the
other notice of termination in the ordinary course of events
and obliged Ms Thomson to remain a “Brunel employee/
contractor for the complete duration of employment”.
40 Further, I do not regard the relationship between Ms
Thomson and Brunel to be uncertain or ambiguous. To
the extent that the document executed between Ms
Thomson and Brunel purports to establish the relationship
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of contractor and principal, it cannot stand in the face of
the above facts. It its purporting to create the relationship
of contractor and principal the contract is really nothing
more than a sham. Ms Thomson was a person employed
by Brunel to do work for hire or reward. That brings Ms
Thomson within the definition of “employee” and Brunel
within the definition of “employer”.
As far as the status of Ms Thomson is concerned, it cannot
be said that the document reflected the common
understanding of the parties. There was no discussion
between Brunel and Ms Thomson prior to signing about
the nature of the relationship to be established between
them. The parties did not settle the terms of the
relationship and then execute a document reflecting that
agreement. Rather, the document was sent to Ms Thomson
and she signed and returned it. This manner of
engagement was the manner with which Ms Thomson
had become familiar because, on the evidence, it is a
common feature of the oil and gas industry that it sources
its labour through labour hire or personnel placement
agencies. The industry is project-based so that
“engagement” is for the purposes of a project. Brunel
originally contacted Ms Thomson and asked her if she
was interested in working on Phillips Petroleum’s then
current project. She was and it arranged an interview for
her with Phillips Petroleum. She and, apparently, Phillips
Petroleum were agreeable and Ms Thomson contacted
Brunel to arrange for her “placement”. The document was
then sent to her.
From the evidence Ms Thomson signed the document
without reading it, except for the schedule. It states the
obvious to say that she should have read and understood
the whole document before signing it. For present
purposes, and from her evidence, while Ms Thomson saw
from the schedule that she was described as a “contractor”
she did not regard herself as one. From her evidence, I
cannot, in the context of the whole of the document,
conclude that Ms Thomson signed the contract in the
status of a contractor. It is clear that Ms Thomson provided
personal service. There is no evidence at all that Ms
Thomson was in any way in business for herself. The use
of the word “contractor” cannot change her status to a
contractor when on the facts she was not a contractor.
From the evidence in this case the document was the
device by which Brunel provided the services of a specific
individual person for the purposes of its contract with
Phillips Petroleum.
Finally, I do not regard the two authorities to which Mr
Woodbury referred me as requiring a different conclusion.
Unlike the situation in Borg v. Troubleshooters Available
Pty Ltd (1995) 75 WAIG 2852 (and see also Building
Workers Industrial Union v Odco (1991) 37 IR 380).
Brunel paid Ms Thomson a wage from which it deducted
PAYE tax. That is strongly suggestive of an employment
relationship. The contract entitled her to annual leave,
although “unpaid”. Brunel paid workers’ compensation
insurance. It made superannuation payments on her
behalf. Ultimately it had the right to remove her from the
job. Furthermore, in the context of the whole of the
relationship, I am not persuaded that the decision in Turvey
v. PEEDAC Pty Ltd (2000 WAIRComm 189) is relevant
on the facts and I am not persuaded by it that neutral
weight should be attached to matters such as taxation and
superannuation contributions.
For the above reasons I conclude that Ms Thomson was
an employee and that she was an employee of Brunel.

Was there a dismissal?
45 Brunel argues that even if Ms Thomson was an employee,
there was no dismissal within the meaning of s.29(1)(b)(i).
Rather, it says that at the direction of Phillips Petroleum,
Brunel “terminated the assignment of the applicant” with
the client, however, Ms Thomson at all times remained,
and to this day remains “on Brunel’s books”.
46 In considering the validity of this submission, I observe
that a distinction is to be drawn between the situation
when a personnel placement agency is seeking to find
work for a person who is on its books and the situation
where work has been offered and accepted and is being
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performed. In the former case, the person to whom the
work is offered may retain the right to accept or reject the
work. Correspondingly, there is no obligation on the
personnel placement agency to find work or to provide it
when the employee is merely “on the books” (Healey v.
Targaze Pty Ltd t/a Integrated Workforce (1997) 77 WAIG
785). However, when work has been offered and accepted,
and indeed performed pursuant to a contract for that
purpose, then the termination by the personnel placement
agency of that engagement during its term and prior to
the completion of the work the subject of the contract
may readily be a dismissal for the purposes of the Act.
47 I find it to be so here. The contract between Ms Thomson
and Brunel is, as I have found, a contract of employment
whereby Ms Thomson agreed to perform services at
Phillips Petroleum for the benefit of Brunel for a four
year period subject to the terms of the contract. One of
those terms (paragraph 9.2 Termination without Notice
(exhibit A22)) provides that Brunel may without notice
and without compensation “terminate the engagement if
the contractor” falls into one of six categories. That is, it
retained the right to terminate the contract between itself
and Ms Thomson, that is, to dismiss Ms Thomson.
48 On the facts, Brunel terminated the contract between it
and Ms Thomson. Ms Thomson did not terminate the
contract. Brunel initiated the termination of the contract.
The contract was not otherwise to come to an end for
four years. The termination of the contract by Brunel
constituted a dismissal because it was an action by an
employer bringing the contract of employment between
it and its employee to an end.
49 For those reasons I find that Ms Thomson was dismissed
by Brunel.
Was the dismissal harsh, oppressive or unfair?
50 Brunel argues that the dismissal was not harsh, oppressive
or unfair because the work was performed pursuant to an
agreement between Brunel and Phillips Petroleum which
expressly reserved for Phillips Petroleum the right to
require the removal of any personnel provided by Brunel
who, in the sole opinion of Phillips Petroleum, failed to
meet its requirements under the agreement. On 4 October
2000, Phillips Petroleum notified Brunel of its
requirement that the assignment of Ms Thomson be
terminated immediately and Brunel did so as it was
contractually obliged to do.
51 Brunel presented in evidence a copy of the contract
between it and Phillips Petroleum. Clause 12.3 of that
contract provides that Phillips Petroleum may
immediately terminate any or all assignments under the
agreement between Phillips Petroleum and Brunel if
Brunel or its personnel shall be guilty of any neglect or
misconduct in connection with duties or otherwise or if
Brunel or its personnel fail to perform or observe any
reasonable instructions of Phillips Petroleum or commit
any breach of the terms of the agreement between Phillips
Petroleum and Brunel.
52 The direction from Phillips Petroleum to Brunel (exhibit
A46) informed Brunel with reference to Clause 12 of the
contract between them “that the assignment” of [Ms
Thomson] is to be terminated immediately. While I accept
that this direction from Phillips Petroleum to Brunel
required Brunel to remove Ms Thomson from its
premises, and to do so immediately, the direction to Brunel
was pursuant to the contract between Phillips Petroleum
and Brunel. It could not be a direction pursuant to the
contract between Brunel and Ms Thomson for the simple
reason that Phillips Petroleum is not a party to that
contract. The consequence of the direction from Phillips
Petroleum upon Ms Thomson’s employment by Brunel
will depend upon the terms of the contract between Ms
Thomson and Brunel.
53 The contract between Ms Thomson and Brunel has been
referred to previously. The terms of Clause 9, where
relevant, have already been cited. The terms of the contract
relevant to these circumstances entitled Brunel to dismiss
Ms Thomson without notice and without compensation
if she failed to perform and conduct the services to a
standard acceptable to Brunel or the client or is guilty of

3160

54

55

56

57

58

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

any grave misconduct or wilful neglect in the performance
of the services. It is quite significant, however, that the
terms of the contract do not entitle Brunel to terminate
Ms Thomson’s employment if it is instructed to do so by
Phillips Petroleum. This is in contrast to Mr Woudstra’s
evidence that that is the reason why Brunel dismissed
Ms Thomson without notice or compensation (transcript
p. 54).
Ms Thomson was dismissed by Brunel without notice
and without compensation. For Brunel to be entitled to
do so pursuant to the contract between it and Ms Thomson
it would need to demonstrate to the Commission that her
conduct fell within paragraph 9.2 of the contract between
them (exhibit A(22)). The onus lies on Brunel to
demonstrate this because its dismissal of Ms Thomson
was a summary dismissal, that is, without payment in
lieu of notice: Winkless v. Bell (1986) 66 WAIG 847 at
848; Federated Brick Tile and Pottery Union v. Bristile
Limited (1982) 62 WAIG 2926 at 2928; and see too: Shire
of Esperance v. Mouritz (1991) 71 WAIG 891; and
Pastrycooks Employees, Biscuit Makers Employees &
Flour & Sugar Goods Workers Union (NSW) v.Gartrell
White (1990) 35 IR 70 at 83.
Brunel does not argue that Ms Thomson committed a
serious or persistent breach of the contract between her
and Brunel (9.2(a)), nor, I suspect could it have done so.
It might have conceivably been able to argue that if Ms
Thomson did violate Phillips Petroleum’s email policy
she breached clause 2.2(d) which required her to
“…comply at all times with all … Client practices” but
even if this was argued, there is no evidence that she did
not comply at all times with Phillips Petroleum’s practices.
Further Brunel does not argue that Ms Thomson became
insolvent or bankrupt (9.2(e)), nor that she ceased to hold
any license or permit required to perform the services
(9.2(f)).
Paragraph 9.2(b) gives Brunel the right to terminate Ms
Thomson’s services without notice and without
compensation if she fails to perform and conduct the
services to a standard acceptable to Brunel or the client.
There is no evidence that Ms Thomson failed to perform
and conduct the services to a standard acceptable to Brunel
or the client. On the contrary, she was an excellent
employee. The evidence of the excellence of Ms
Thomson’s performance of work is in the awards
presented to her. It is also evidenced by the fact that she
was contacted by Phillips Petroleum directly the next day
and asked if she could return to work. In fact she did
return to Phillips Petroleum via another personnel
placement agency within 12 days. These circumstances
are eloquent support for the conclusion that Ms
Thomson’s performance and conduct of work are unlikely
to be less than any standard set by Brunel or Phillips
Petroleum.
The allegation was that Ms Thomson had “violated
Phillips Petroleum’s e-mail policy by having sent an email with an attachment that was inappropriate to an
address outside the company’s system firewall” (exhibit
A46). Such an act on Ms Thomson’s behalf, if she had
done so, is not an act going to the performance and
conduct of her work. Rather, it is in the nature of a
misconduct. However, it is not part of the case presented
by Brunel in this Commission that Ms Thomson actually
committed the act alleged. Indeed, to his credit Mr
Woudstra was frank enough in his evidence to admit that
Brunel does not know whether Ms Thomson did or did
not violate Phillips Petroleum’s e-mail policy. What the
evidence reveals is that Phillips Petroleum believed that
Ms Thomson had violated its e-mail policy and Brunel
regarded that of itself as sufficient reason to dismiss her
summarily.
It is, of course, not sufficient reason to dismiss her
summarily. The evidence that Phillips Petroleum believes
that Ms Thomson breached its e-mail policy is merely
hearsay. Brunel was itself bound by the contract between
it and Ms Thomson. As the Recitals to the contract show—
“Brunel has agreed to place the contractor with
Phillips Petroleum for the purpose of the contractor
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performing the services subject to the terms and conditions of the agreement” (underlining added).
For Brunel to lawfully terminate Ms Thomson’s services
without notice and without compensation under the
contract, Brunel would need to show that Ms Thomson
was guilty of grave misconduct or wilful neglect in the
performance of the services (paragraph 9.2(c)) or was
guilty of any serious misconduct, which, in the reasonable
opinion of Brunel might tend to injure the reputation or
the business of Brunel or the client (paragraph 9.2(d)).
Brunel did not seek to show that Ms Thomson was guilty
of the misconduct alleged and therefore has not done so.
Even if it had done so, it is well settled that a breach of a
policy does not automatically lead to dismissal
(Undercliffe Nursing Home v. FMWU (1985) 65 WAIG
385). Even the “e-mail usage policy” which Ms Thomson
states that she received on 28 September 2000 does not
say that all violations will result in dismissal for a first
offence. It recognises that violations of the e-mail policy
will result in corrective and or disciplinary action being
taken including dismissal. That surely is common sense.
The e-mail usage policy may be a serious policy.
Nevertheless, a particular breach of it may be serious or
trivial and if it is trivial it may warrant corrective and or
disciplinary action being taken rather than dismissal if it
is a first offence. Indeed, it is only in exceptional
circumstances that an ordinary employer is entitled at
common law to dismiss an employee summarily: Concut
v Worrell (2000) 75 ALJR 312; 103 IR 160, per Kirby J
at para 51.
Ms Thomson’s evidence is that she had never been shown
an e-mail usage policy prior to 28 September 2000. Her
evidence is that after she read the policy she certainly did
not do anything to violate it as she regarded it seriously.
I have no hesitation in accepting Ms Thomson’s evidence
in this regard. Indeed, to the extent that it is necessary to
say so, I regarded Ms Thomson’s evidence as being given
in a patently truthful manner.
Brunel has not discharged the onus upon it. It cannot be
said on the evidence before the Commission that Ms
Thomson conducted herself in any way described in
Clause 9.2 of the contract between her and Brunel. The
most that could be said is that if she did send an e-mail in
violation of the policy, it may have been misconduct but
it would not have been “grave misconduct or wilful
neglect” nor “serious misconduct” which could
reasonably lead Brunel to believe it might injure the
reputation or the business of Brunel or Phillips Petroleum.
This must be so because of the almost immediate reemployment of Ms Thomson by Phillips Petroleum and
at its initiative.
Therefore, Ms Thomson’s summary dismissal by Brunel
was unlawful. Even if it could be said, as Brunel does
say, that Brunel had “no choice” other than to dismiss
her given the instruction it received from Phillips
Petroleum, it cannot be said Brunel had “no choice”
whether or not to effect a summary dismissal. It had the
choice whether to dismiss her with or without notice. In
the absence of any evidence of misconduct on the part of
Ms Thomson bringing the circumstances within paragraph
9.2, or in the absence of a provision in the contract
between it and Ms Thomson allowing her to be dismissed
without notice merely upon the instruction of Phillips
Petroleum, her dismissal was unlawful.
An unlawful dismissal is not necessarily an unfair
dismissal. However, it is unlikely that dismissal will be
other than unfair where the Commission has concluded
that an employer has wrongly exercised its power to
dismiss an employee summarily (Robe River Iron
Associates v. ADSTE (1987) 67 WAIG 1104 at 1106, the
subsequent appeal being decided on other grounds: (1988)
68 WAIG 11). In this case, I think there are circumstances
which inevitably render Ms Thomson’s dismissal by
Brunel as unfair. Brunel was in error in considering that
it had “no choice”. On the contrary, Brunel had to consider
the terms of the contract between it and Ms Thomson to
decide the manner of the termination. In fact Mr Woudstra
dismissed Ms Thomson immediately in Mr Ryan’s office.
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65 In this regard, although Ms Thomson was severely critical
of the manner of her termination on the day at Phillips
Petroleum’s premises, and demonstrably remains upset
as a result of it, that was not a circumstance arranged by
Brunel. Rather, the time and place of her termination on
the day was instigated by Phillips Petroleum which then
presented Mr Woudstra with a fait accompli.
66 Nevertheless, in my view Mr Woudstra acted hastily in
dismissing Ms Thomson summarily then and there.
Brunel was obliged to consider properly, and with fairness
towards Ms Thomson, who was its employee pursuant to
a separate written contract between them, what
implications Phillips Petroleum’s direction to it had under
that written contract. Even though Mr Woudstra tried later,
unsuccessfully, to establish from Phillips Petroleum what
Ms Thomson allegedly had done, that was after he had
dismissed her summarily.
67 Furthermore, on Ms Thomson’s evidence, the next day
Mr Woudstra considered Ms Thomson had committed
an act “similar to stealing” and therefore she was not
entitled to the notice period of 20 days. Mr Woudstra
was not asked whether he did or did not say those words.
Nevertheless, given what I find to be the truthful evidence
of Ms Thomson I regard it more likely than not that he
did say words to that effect. He, of course, was not entitled
to say that given, as he later says, Brunel does not know
for a fact what Ms Thomson did or did not do.
Conclusion
68 I find that Ms Thomson’s dismissal summarily by Brunel
to have been oppressive towards her. It was oppressive
by reason of the fact that Brunel had no lawful entitlement
to terminate her services summarily. It regarded her as
having done an act similar to stealing when there is simply
no evidence at all that she did. In fact, that comment alone
appears to sum up the relationship between Brunel and
Ms Thomson from Brunel’s point of view. It showed little
if any loyalty towards her at the time. Even if it was
obliged to remove her from Phillips Petroleum, it could
have at least asked her what she wanted it to do on her
behalf and show to its otherwise excellent employee some
concession regarding her circumstances. In fact, when
Brunel became aware from Ms Thomson that she might
return to Phillips Petroleum, but via another labour hire
agency, on the evidence, Brunel objected to that occurring.
69 Further, given that the contract between Brunel and Ms
Thomson was for a term of four years, there appears to
have been little positive effort to assist Ms Thomson in
finding immediate alternative employment. While Mr
Woudstra enquired whether she would be prepared to
work overseas, in fact Brunel did not make any offers of
employment to Ms Thomson until July 2001 (transcript
page 37). While there may have been no continuing
obligation on Brunel to find alternative employment for
Ms Thomson had her contract been completed according
to its terms, that was not the case here which is a further
distinction between the circumstances of this matter and
the case of Healey v. Targaze previously referred to.
70 The conclusion that Ms Thomson’s dismissal summarily
by Brunel was oppressive towards her is not inconsistent
with the decision of Polites DP in Euvrard v. Black Star
Holdings Pty Ltd t/a Rotary Drilling Services (12 October
1998, Print Q7456). In that matter, it was found that the
labour hire agency had no choice other than to dismiss
Mr Euvrard. However, Mr Euvrard was not dismissed
summarily. Rather, he was treated as a redundant
employee which, according to Polites DP seemed to be
“appropriate in the circumstances” where there was no
other work in Australia for him. Brunel exhibited no such
consideration towards Ms Thomson. If anything, that case
is an illustration of the central issue here: it is not whether
Brunel had the legal right to dismiss Ms Thomson it is
whether that legal right was exercised so harshly or
oppressively towards her as to amount to an abuse of that
right.
Remedy
71 This is not a case where reinstatement is sought, and
neither is it practicable. Accordingly, I turn to consider
the issue of compensation.
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72 The Commission has the power to order compensation
to be paid for the loss or injury arising from the dismissal.
In relation to loss, I find that Ms Thomson’s loss is the
20 days’ salary which would have been due to her had
her termination been lawful. She has also lost the salary
which otherwise would be earned between the date of
her dismissal and the commencement of her alternate
employment, however, had Brunel’s dismissal of her been
carried out in accordance with the contract, it is unlikely
Brunel would have been responsible for any loss of
income by Ms Thomson after the expiry of the agreed
period of notice of 20 working days. In this case, in any
event, Ms Thomson has mitigated her loss by
commencing the alternate employment.
73 I also conclude that Ms Thomson suffered an injury for
the purposes of the Act by virtue of being dismissed
summarily by Brunel at Phillips Petroleum’s premise as
though she had committed an act of serious misconduct
when she had not. While dismissal in virtually every case
will cause the employee disappointment, distress and a
host of unpleasant personal feelings (Manuel v Pasminco
Cockle Creek Smelter (1998) 83 IR 135 at 162) and the
Commission ought be cautious in awarding compensation
for injury for that reason (and compare the decision of
the Full Bench of this Commission in AWI Administration
Services Pty Ltd v. Birnie (26 October 2001, unreported,
2001 WAIRC 04015 at paragraphs 148 and 200) the
evidence in my view supports this conclusion. I therefore
find that Ms Thomson has also sustained an injury as
that is encompassed by s.23A of the Act. The calculation
of compensation for that injury is not straightforward. In
my view a fair compensation for the injury is a figure of
$2,000.00.
74 In reaching this conclusion I do not find that Ms Thomson
has established that she has suffered any loss of reputation.
The evidence that Ms Thomson was otherwise an
excellent employee, that she received flowers from
Phillips Petroleum the next day with an offer for her to
return, and for her to have returned to work at Phillips
Petroleum’s premises within 12 days, is a positive
indication of her attitude. Indeed her removal appears to
have been quite unnecessary and something of a farce as
far as Phillips Petroleum in Western Australia appears to
have been concerned, at least on the limited evidence
before the Commission.
Comment
75 It will be apparent from the detail of these reasons that
the circumstances of Ms Thomson’s employment and her
dismissal are far from straightforward. This has been due
in no small part to the practice, as it has been described
in these proceedings, for the oil and gas industry to source
its labour through labour hire or personnel placement
agencies. The presence of a 3rd party, the personnel
placement agency, between what otherwise might be an
employment relationship between Ms Thomson and
Phillips Petroleum has the consequence, whether intended
or not, of not permitting the decision of Phillips Petroleum
to require Ms Thomson’s removal to be challenged by
her on its merits in this Commission. Correspondingly,
the relationship between the personnel placement agency
and its client means that the personnel placement agency
has no, or perhaps very little, say in the decision regarding
its own employee’s place with that client.
76 It is apparent that the personnel placement agency
therefore may be placed in an invidious position regarding
its own options if the client simply decides to dispense
with the services of the person. It also means in the usual
case that the person concerned has no direct right of
redress before this Commission for the decision of the
client.
77 In this case, I suspect the main cause of Ms Thomson
believing her dismissal was unfair was the action of
Phillips Petroleum deciding to dispense with her services
in the rather peremptory way that it did without prior
warning, for allegedly breaching a policy of which she
had been unaware at the time she allegedly breached it
and without giving her an opportunity to be heard in her
own defence. Had the relationship between Ms Thomson
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and Phillips Petroleum been one of employer and
employee, she would have had little difficulty on these
facts in successfully bringing a claim of unfair dismissal
against it.
78 The claim she brings in this Commission against Brunel
has been dealt with on its own facts and I have
endeavoured to ensure that the decision and actions of
Brunel’s client have not been attributed to Brunel. Indeed,
I suspect that if Brunel had in fact dismissed Ms Thomson
the next day rather than immediately at Phillips
Petroleum’s premises, given her the proper notice
pursuant to the contract, taken steps to demonstrate to
her that it had tried to find her alternative work and
allowed her the opportunity to assure herself of those
steps, Brunel would have successfully resisted this claim.
Conclusion
79 In summary therefore, I hereby order that Brunel pay to
Ms Thomson—
(1) 20 working days’ salary being payment in lieu of
notice pursuant to the contract between her and
Brunel. This has been calculated as $6058.20.
(2) $2,000.00 by way of compensation for the injury arising from her dismissal.
80 The Minute of a Proposed Order now issues.
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Order.
HAVING HEARD Ms R. Thomson on her own behalf as the
applicant and Mr S. Woodbury (of counsel) on behalf of the
respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979 hereby—
DECLARES—
(1) THAT Rebecca Thomson was unfairly dismissed
by Brunel Energy Pty Ltd;
(2) THAT reinstatement is impracticable;
ORDERS—
(1) THAT Brunel Energy Pty Ltd forthwith pay
Rebecca Thomson 20 days’ salary being
$6,058.20.
(2) THAT Brunel Energy Pty Ltd forthwith pay
Rebecca Thomson $2,000.00 by way of compensation for the injury arising from her dismissal.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

Application dismissed
Mr T Crossley as agent
Mr K Trainer as agent
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Reasons for Decision.
The applicant, Mr Alan Anthony Turner, lodged an
application in the Commission on 7 March 2001 alleging
that he had been unfairly terminated by the respondent,
Homewrap Packaging Pty Ltd, on 7 February 2001. Mr
Turner worked for the respondent from 3 April 2000 to 7
February 2001 as the Manager/Senior Sales Person. The
applicant says that Mr Paul Kurts, the National Operations
Manager for Homewrap Packaging and Supplies Pty Ltd,
allegedly made him redundant, but that another employee,
Ms Mason, took over his responsibilities. The applicant
said that reinstatement was impracticable and sought six
months compensation. The matter came on for conference
pursuant to s32 of the Industrial Relations Act, 1979 (the
Act), on 1 May and 30 May 2001, could not be settled
and was referred to hearing.
The respondent says that as a result of a review of the
national operations, including the Western Australian
branch, in January 2001 the company decided to
abolish the positions of office clerk and Manager in
Western Australia. The occupants of these two
positions were made redundant. A new position of
senior administrator was created and subsequently an
appointment was made to that position. The Manager’s
duties were divided between the senior administrator
position and the existing sales representative position.
The Manager’s position having previously been
changed to a sales role in November 2000. The
respondent says that the applicant’s termination was
in no way harsh, oppressive or unfair. The applicant
was paid outstanding annual leave, two weeks
redundancy, and was not required to work the
remainder of the month of February for which he had
been paid.
The matter came on for programming on 25 June 2001
following which the Commission issued directions on
10 July 2001 requiring the applicant and respondent to
file and serve full particulars of the claim and defence
and discovery of documents. The matter was listed for
hearing on 8—10 October 2001. The respondent sought
further particulars in an application lodged in the
Commission on 30 August 2001. This application was
heard on 19 September 2001. The respondent at that time
was concerned about the applicant, in their view, having
failed to disclose full particulars in respect of mitigation
and calculation of loss. The applicant in response advised
the Commission that in attempting to mitigate his loss
the applicant has set up his own company and advised
that an auditor’s report would be made available to the
Commission in respect to that business. He advised that
no income had been derived from that business. The
applicant’s agent affirmed for the Commission that there
was no other income since time of termination other than
what would be presented by way of auditor’s statement
to the Commission.
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The grounds of unfairness as expressed in the applicant’s
particulars of claim filed in the Commission on 15 August
2001 are —
“1. There was no prior communication with the
Applicant and the employer over any decission
to make the position of State manager redundant.
2. The first time the Applicant was aware of any
problems in respect to his position was on the
day of dismissal.He believes he was not given
fair and reasonable notice.
3. At the exit interview there was no discussion
about relocating the Applicant to another position within Australia.The employer has branches
throughout the commonwealth of Australia.
4. There was no discussion on how the alleged redundancy would effect the employee’s position
within the company.
5. The Applicant was not given time off to find other
work.”
The respondent at hearing, and in their particulars of
defence filed on 13 September 2001, sought that the
Commission pursuant to s27 of the Act dismiss the matter
on the basis that the matter should not proceed in the
public interest. The grounds for the application were that
the applicant had failed to supply the audited statement
as required; documents substantiating the loss had not
been filed, and the applicant had not been frank and timely
in dealing with the issues of mitigation and loss. In simple
terms as the applicant, in the mind of the respondent, had
not shown that the Commission could make an award of
monies, then the matter should be struck out. The
applicant in turn said that they had called the accountant,
who prepared the financial statement of Mr Turner’s
company, to give evidence as to the income of that
company. The respondent’s application was not granted
and the full merits of the matter were heard.
The applicant was engaged by Mr Kurts on 3 April 2000
as the Manager for the Western Australian operation.
Exhibit AAT1 is a contract and reflects the salary of
$45,000 per annum subject to a performance review at
six months to a maximum of $50,000 per annum. The
contract recognises some training commitments of Mr
Turner and recognises his chairmanship of the Australian
Furniture Removal Association (AFRA) and his
organisation of Fremantle 2000, an association event. It
is common ground that Mr Turner’s duties altered in
November 2000 [Exhibit AAT2]. His remuneration
remained the same. From that time on he was to focus on
“Removal Industry & Transport, general overview,
administration support, OH&S, AFRA, AMI, etc.” The
duties of the other three employees were also spelt out
and in a summary of responsibilities, in addition Mr Kurtz
said, “Daniel and Dan are accountable to Deb for day-today operations with overview and support by Alan.”
Evidence was given for the applicant by Mr Steven
Andrew Hamilton, an accountant and tax agent for Mr
Turner’s company Industry Training Consultancy Pty Ltd.
Mr Hamilton prepared a statement of income and
expenditure for the company for the period 7 February to
24 September 2001 [Exhibit SAH2]. He says in that
exhibit:
“I have prepared this statement on the basis of information provided by the directors of Industry Training
& Consultancy Pty Ltd. My procedures use accounting expertise to collect, classify and summarise the
financial information, which the directors provided,
into a financial report. My procedures do not include
verification or validation procedures. No audit or
review has been performed.”
On the basis of statement and expenditure Mr Hamilton
says that Mr Turner has not drawn a wage from the
company during the period in question.
Mr Hamilton’s evidence is that he was engaged by the
applicant approximately two to three weeks prior to the
hearing. I note that this is since the last directions hearing.
He says he compiled the financial statement on the basis
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of computer records and bank statements provided by
Mr Turner. No income was earned by Mr Turner from
the business during the period 7 February to 24 September
2001. A net profit figure of $16,617 was earned by the
business.
Mr Turner’s evidence is that he was originally employed
as Manager for Homewrap Packaging in Western Australia
and that his role changed in November 2000 to one of
Removals Sales Person. He says at the time of his
recruitment by Mr Kurts, he advised Mr Kurts of the
company he operated and indicated he had no intention
of getting rid of the company. They agreed he could
conduct the training sessions organised through that
company in Melbourne and that he could continue his
ongoing work in house cleaning, as long as it did not
compete or interfere with the Homewrap business. The
performance review which was to occur after six months
did not happen. Whilst other staff received salary increases
in November 2000 he did not.
His responsibilities between April and November 2000
as Manager of the Branch included the building and
contents, personnel, administration, weekly and monthly
reporting to Head Office and general duties as Manager.
There were three members of staff, a warehouse person,
internal administration and external sales person.
Following Mr Kurts’ review of operations in November
2000, including discussions of sales and sales targets, he
received a memorandum dated 30 November 2000
indicating a change of roles. From that time on the two
staff reported to Ms Mason, the other salesperson. Mr
Turner concentrated on removals sales and did some
overseeing. He says that no in-depth discussion occurred
about this change of roles and after 30 November 2000
both he and Ms Mason reported directly to Mr Kurts. He
says also that there was no criticism by Mr Kurts of his
performance. He was never given any direct instruction
to improve sales albeit it was generally understood that
sales needed to be increased.
Mr Turner’s evidence is that he was never made aware of
any concerns regarding the viability of the Western
Australian Branch. He was also never made aware of any
need to reduce staff. On 7 February 2001 he received a
call from Mr Kurts asking him to come to the Burswood
Hotel where Mr Kurts was staying. He knew through the
grapevine that Mr Kurts was coming to Perth. When they
met he says Mr Kurts said, “I guess you can imagine
what this is about” and Mr Turner replied, “Yes, I can.
I’ve been a manager before and I’ve seen this happen
before.” Mr Kurts advised him that there was no longer a
need for a manager in Perth and he would be made
redundant. They discussed some bits of paper, exchanged
some pleasantries and then drove to the office. There was
no indication as to why he was given notice on 7 February
2001 other than it was just after the busy period in the
industry of November, December and January. Mr Turner
says no alternatives or counselling were offered. Mr Kurts
gave him some pieces of paper and cheques covering his
final payments. Mr Turner packed up his goods from the
office and was advised he could have the car till the end
of the week and left his employment.
At a meeting of AFRA on 1 May 2001 Mr Turner says
that Ms Mason attended and announced that she was the
removal industry sales representative from Homewrap.
This he says was his function which she took over from
him. He says Ms Mason was not handling her duties very
well and was highly stressed. She interfered in every
aspect of the business that she could.
In terms of mitigation, Mr Turner says that he had been
talking to all the owners and managers of businesses
around Perth and he knows that there are very limited or
virtually no positions suitable for him. He did not apply
for positions but he was asked in respect of two positions
at Allied Pickfords whether he would be interested. The
positions were that of State Manager and a sales position.
He says the first position was not enough money and the
second position was purely a sales position and not
adequate. Hence he decided to progress with his own
company.
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14 He complains he has lost his position of Chairperson
of AFRA. He says by talking around the industry he
found that Ms Mason was continuing to perform his
removals sales duties. People who advised him have
not come forward as they are concerned about the
damage this may cause to their relationship with
Homewrap Packaging.
15 Under cross-examination Mr Turner says there was
no expectation for him to wind down his training
activities as long as these did not impact on his work
at Homewrap. He says he discussed management of
the branch with Mr Kurts regularly, although he did
not discuss how the Western Australian branch was
going compared to others. In November 2000 when
Mr Kurts came to Perth they discussed how the branch
office was set up, how the warehouse was set up,
occupational health and safety issues, and had a
specific meeting with Ms Mason to discuss sales
issues. They did not review the branch’s performance.
When his role changed he had about 10 accounts and
concentrated upon the association members. After 30
November 2000 all sales figures were directed by Mr
Kurts to Ms Mason. He says the reason why he was
removed as State Chairperson of AFRA is that the
rules of the organisation changed. This change
occurred about 3 months after his employment
finished and as he was not employed by a member he
could not chair the meeting. He refers to the discussion
with Mr Kurts on 7 February 2001 as a pleasant
discussion but that Mr Kurts did not offer him any
assistance. He says following his termination and on
that day he sent an email to the industry indicating
that he had not resigned but had been made redundant.
He says he did not apply for jobs post termination
because he was resurrecting his business.
16 Mr Kurts gave evidence for the respondent and says that
when he recruited Mr Turner, Mr Turner’s concern was
whether to take on the employment or proceed with his
own business. The business involved training and they
agreed he would continue with that business and over a
period of time it would wind down. He says it did not
appear to be a significant business at that time. Mr Turner
wrote to him about those matters [Exhibit AATR1] and
the arrangements were confirmed in the contract [Exhibit
AAT1]. Mr Kurts says he became aware that Mr Turner
was undertaking cleaning activities whilst at Homewrap
on or about 6 January 2001 when he was trying to contact
him and could not manage to do so.
17 Between April and November 2000, Mr Kurts says the
Western Australian business decreased by 15%. He says
during that time business had generally been tough and
there had been an introduction of a large competitor. He
says that in terms of South Australia, Western Australia,
and Northern Territory branches the expectations of the
directors of the business were that those branches would
break even or make a small profit. As a result of the
downturn they reviewed all State branches. The
consequence of this was that in Queensland they reduced
the branch from 4 to 3 staff members and removed the
manager. The ACT operation was reduced from 3 to 2
persons. The South Australian branch is currently under
review and may be reduced by 1 person also.
18 In relation to Western Australia the company decided to
improve the information flow to Head Office and focus
on the sales staff, specifically Mr Turner and the removal
industry. Changes were made to that effect and they
decided to review the matter at the end of January. In
relation to the performance of the branches, Mr Kurts
said:
“All managers in all branches. It’s almost a weekly
discussion by phone or faxes and the managers discuss it between themselves. They get figures
produced at the end of each month. We’re well aware
that they discuss it between themselves which is a
healthy thing and they discuss it with us. …… It’s
important that the other branches understand what
the sales operations occurring in those different states
are so that there may be a pick up for them in their
particular state.”(Transcript pg 116)
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He says making the changes in Perth he had discussions
with all staff. In relation to the general review he says:
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“We’d flagged a review of that branch so at the end
of January I had kept a view—- as we ran along I
kept observing the sales figures there. That 15 per
cent downturn continued—- you know—- up and
down, 16 loss and 13—- it’s not—- you don’t get a
consistency with those things. At the end of January
we, as quickly as we could, pulled all the figures in.
It took us a couple of days. I think the end of the
month was a Wednesday or a Thursday. We pulled
the figures in. We worked on them over the weekend, came to the conclusion that our choices were
limited. We had a full board meeting on the Monday
and discussed Western Australia at great length. Our
managing director, again, was somewhat opposed
to—- to the changes but in the end, after analysing it
every way we could, we came to the conclusion that
we didn’t really have a choice so then I was commissioned to come across to Western Australia to
make those changes.”(Transcript pg 118)
The Board decided to reduce staff from 4 to 3 in Perth.
Mr Kurts says the selection of the person concerned was
reached by comparing the two sales people, Mr Turner
and Ms Mason. One had 72 accounts and one had less
than 10 accounts. It was easier to transfer the small
number of accounts to Ms Mason. Mr Kurts then had to
remove the administration from Ms Mason so she could
concentrate on sales and had to find a senior experienced
administration person. He says Ms Mason was chosen
also as she had been there longer, ie over 4 years as
opposed to Mr Turner who had been there less than 12
months. He says they did not have confidence that Mr
Turner could perform the administration role.
Mr Kurts met Mr Turner at his hotel. He says it was a
pleasant meeting but Mr Turner was an experienced
person who understood what the problems were and had
seen it before. He says he tried to offer Mr Turner as
much support as he could, eg a good reference. Mr Kurts
rejects any suggestion that Homewrap has sought to
adversely affect Mr Turner’s employment prospects.
The evidence of Mr Hamilton is of little consequence in
this matter. Mr Hamilton gave direct and credible evidence
up to the point to which he could make any professional
assessment or comment. He was employed by Mr Turner
to produce a financial statement based on the information
presented to him by Mr Turner. He did not produce nor
was he asked to produce an audited statement of accounts.
His familiarity with the business was a matter of 2 to 3
weeks, ie since the directions hearing at which the
applicant submitted that he would bring forward an
audited statement for the company. Whereas I accept Mr
Hamilton as a credible witness, his evidence does not
lead me necessarily to the view that Mr Turner has derived
no income from the business he continued to operate and
expand after his termination from Homewrap.
The real assessment is whether the evidence of Mr Turner
is to be preferred to that of Mr Kurts. I have no hesitation
in saying that I find the evidence of Mr Kurts more direct,
consistent and plausible and would prefer it to that of Mr
Turner. There is a good deal of similarity in the evidence.
However, where there are differences, particularly as they
relate to conversations between the two men, I would
accept the evidence of Mr Kurts.
There was considerable evidence led by both parties of
questionable relevance. The outside business interests of
Mr Turner, be they related to training or cleaning, played
no part in the decision to terminate his services. Yet they
seemed to be a point of contention between the parties.
The position which Mr Turner held as Chairperson of the
State Branch of AFRA had no relevance to his termination,
nor did the fact that he lost that position some three months
later. I would accept the reasons proffered by Mr Kurts
as to why Mr Turner lost that position, namely the rules
of the organisation changed. However, it would appear
to be of little relevance to this matter other than a source
of conflict between the parties. Likewise I do not
comprehend the relevance of the allegations by Mr Turner
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that three persons were effectively too intimidated by
Homewrap to come and give evidence for him. This
appears simply to be an attempt to damage the company
in the mind of the Commission and it has failed. I accept
the succinct explanation of Mr Kurts; namely it does not
make sense as they are customers of Homewrap and the
company relies on them.
This matter is a simple matter on the facts. Due to a
downturn in business, caused by a general downturn and
the entrance into the market of a significant new
competitor, the respondent undertook a national review
of operations. The respondent had earlier reviewed the
Western Australian operation and made changes to the
roles of the four staff. The applicant was relieved of much
of his managerial duties to focus on removals sales. The
reporting relationships were also changed and the
applicant no longer had staff reporting to him. The
performance of the Branch did not improve and hence
the Branch was restructured. Two staff were made
redundant, roles were again remodelled and another
employee was recruited to do the administration. Clearly
Ms Mason firstly took over the duties of Mr Turner and
lost her administrative duties. Prior to his termination on
7 February 2001 Mr Turner was not advised that his
position was to be made redundant. Mr Turner departed
his offices that day and was paid for the remainder of
February 2001 and two weeks redundancy.
It is clear on the evidence, leaving aside a reference in
the minutes of the AFRA meeting of 1 May 2001 to Ms
Mason’s title, that Ms Mason took over Mr Turner’s sales
duties. This was the bulk of his duties, his prime focus,
and Ms Mason assumed those sales duties along with her
existing sales duties. It is also clear on the evidence of
Mr Kurts that at no time prior to 7 February 2001 did he
advise Mr Turner that his job was in jeopardy. I would
make these two findings.
The suggestion is that Mr Turner would have known that
his position was in jeopardy as he was an experienced
manager, he was aware of the sales performance of the
Branch and the discussions in November 2000 had made
it clear that the performance of the Branch had to improve.
This suggestion is plausible particularly given the review
of functions conducted in November 2000. Mr Turner
says that these discussions were just in general terms. I
do not accept this as a likely scenario. Mr Turner also
says that he was not really aware of the sales figures. I
also do not accept this evidence as plausible. If it were
correct it would indeed be a damaging comment on Mr
Turner. In addition the conversation that occurred between
Mr Kurts and Mr Turner on 7 February 2001 adds weight
to the view that Mr Turner knew his position was in doubt.
Mr Turner had not been told what the meeting was about,
yet he gathered what the meeting was about. In that sense
I consider that it is more probable than not that Mr Turner
knew that given the downturn in the business, his Branch
and his position would be reviewed. Given this backdrop
he was not surprised about his termination and the two
men conducted a pleasant discussion. I find that Mr Turner
was aware that his job was under review and could be in
jeopardy. Having said this it does not excuse the employer
from his obligation to advise Mr Turner about the
possibilities of termination should the performance of the
Branch not improve, rather than have him guess at his
prospects due to his experience in the industry.
It is relevant though that Mr Turner was due for a
performance review in early October 2000 and a potential
increase in salary of $5,000 under his contract. He never
received this. Instead Mr Kurts undertook discussions in
November 2000 with the four staff in the Branch about
the overall operations and performance of the Branch.
As a consequence of this Mr Turner effectively lost his
management functions. This was not portrayed as a
demotion by Mr Kurts, however, the two issues taken
together could hardly be construed as an affirmation of
Mr Turner’s performance. I do not accept Mr Turner’s
evidence of his lack of knowledge about the sales of the
company or his own performance. This does not sit well
with the backdrop of events or my impressions of his
evidence.
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28 Needless to say I accept the evidence of Mr Kurts about
the significant downturn in business, the need to
restructure and the national restructure that took place.
Coupled with this is Mr Kurts’ evidence of discussions
between managers in each State about the operations of
the company. This was not effectively challenged by the
applicant and I consider it probable that Mr Turner knew
of moves to restructure in the other States.
29 The evidence is that Mr Turner’s position was made
redundant and his duties were absorbed by two other staff
but mainly Ms Mason. The applicant says that in the
circumstances the position was not made redundant as
defined by the Minimum Conditions of Employment Act
1993. I do not accept this view. It is too narrow an
interpretation and would nullify many a redundancy
which arises due to a downturn in business and hence a
downsizing of the workforce. This is a small company in
terms of the Western Australian operations and I find that
Mr Turner’s position was properly made redundant.
30 Mr Kurts says that he travelled to Perth days after the
Directors had received the sales data for January 2001
and directly after they had decided that given the data
immediate action had to be taken with the Perth Branch.
He says they followed a similar course to that taken in
Queensland and made the manager redundant. The reason
why Ms Mason was preferred to Mr Turner was that she
had been there longer, had more sales accounts and had
broader experience (Transcript p.148). There were no
other positions for Mr Turner. No alternatives were
discussed with Mr Turner other than he may choose to
resign (if that was seen as a better option by him), and he
was offered a reference. In this sense I do not find that
the applicant has proven a case for unfairness in his
selection for redundancy instead of Ms Mason
(Amalgamated Metal Workers and Shipwrights Union of
Western Australia & the Operative Painters and
Decorators Union of Australia, West Australian Branch
and Australian Shipbuilding Industries (WA) Pty Ltd 67
WAIG 733)
31 I should add that my clear impression from Mr Turner’s
evidence is that he would not have accepted a position of
much reduced salary. Ms Mason was paid approximately
$8,000 less than Mr Turner. The new administrative
position was also of a lesser salary.
32 Mr Crossley for the applicant suggests that the final
monies paid were inadequate. This matter was not argued
in detail, certainly with respect to the adequacy or
otherwise of the notice period. There is nothing in the
argument on behalf of the applicant, having regard to
precedents, Frederick John Rogers v Leighton Contractors
(1999) 79 WAIG 3551, Ramsay Bogunovich—v- Bayside
Western Australia Pty Ltd 79 WAIG 8, James A
Capewell—v- Cadbury Schweppes Australia Ltd 78 WAIG
299 to warrant my intervention to apply a higher figure
in redundancy or notice payment, or to find that the
termination was otherwise unfair due to the size of these
payments.
33 For all of the above reasons I would dismiss the
application. Lastly, I would say that albeit not necessary
to address mitigation, given my decision, I have
considerable doubt as to whether Mr Turner has mitigated
his loss. His evidence effectively is that he turned down
two positions offered to him, and did not apply for any
positions, as he wanted to resurrect his business. I do not
find this approach adequate for the purpose of mitigation.
This is not a criticism of his desire to run a business to
mitigate his loss. His evidence however is that he had
always run those businesses, even when employed by the
respondent. The overall impression gleaned from his
evidence is that he simply did not pursue employment.
34 The respondent made an application for costs in this
matter. Costs ought not be awarded except in extreme
cases (Denise Brailey v Mendex Pty Ltd t/a Mair & Co
Maylands 73 WAIG 26 at page 27). Nothing in this matter
warrants the awarding of costs.
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APPLICANT

TURNER,
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_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application dismissed
Mr T Crossley as agent
Mr K Trainer as agent

_______________________________________________________________________________

v.
HOMEWRAP PACKAGING PTY LTD,
RESPONDENT
CORAM

COMMISSIONER S WOOD

DELIVERED

WEDNESDAY, 28 NOVEMBER 2001

FILE NO

APPLICATION 409 OF 2001

CITATION NO.

2001 WAIRC 04255

Order.
HAVING heard Mr T Crossley on behalf of the applicant and
Mr K Trainer on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,
[L.S.]
Commissioner .

SECTION 29 (1)(b)—Notation of—
Applicant

Respondent

Number

Commissioner Result

Adams BT
Anderson MD
Ardiri AM
Bacon BL

Mirtza Cleaning Services
Lost Lake Pty Ltd
Tyholm Pty Ltd ABN 41-080-589 T/a Swan Binds
Boral Construction Materials Group Ltd ACN
000028080 t/a Boral Asphalt
Boral Resources (W.A) Ltd ACN 008686904 t/a Boral
Asphalt
Kwinana Districts Football Club
Recruiters Australia Operations Pty Ltd
Cardoso Pty Ltd t/a Colli & Sons
Growfresh
Kununurra-Waringarri Aboriginal Corporation
Hogs Breath Cafe - Joondalup
Nonferral (WA) Pty Ltd
Subway Restaurant Pty Ltd as a trusten for the
Chau Family Trust as Subway Development of
Western Australia
Mitchell JA
Supa Chip Pty Ltd
Domino’s Pizza Store
Consolidated Minerals Pty Ltd & Others
Captain Choppers Pty Ltd ACN 00944722 T/as Red
Dot Stores
Boral Resources WA Ltd t/a Boral Concrete
NJ Croke Pty Ltd as Trustee for the Croke Family
Trust and Glidden properties Pty Ltd as Trustee for
The Glidden Investment Trust t/a WA Roads Proj
Brinks Australia
The Localink
Centecliffe Holdings Pty Ltd t/a The Vineyard People
Foundation Christian School (Inc)
Matthew Mulkearns, Adcorp Australia
National Office Products Ltd trading as Blue Star
Office A Division of Boise Cascade Office Products
ABN 26 064 777 224
Superb Ceiling Pty Ltd
Princess Margaret Hospital For Children Foundation
Reside G
Bayside Civil and Drainage
Pritchard R
Gerard Carver - Cuddles Child Care
Communique Fifth Avenue Pty Ltd t/a Communique
Communication Systems
Warepro Pty Ltd t/a Bullsbrook Real Estate
JCI Industrial Contractors
Erinbush Pty Ltd
Brendan Boyd CEO - Australian Document Exchange
Pty Ltd
Joseph Denkha trading as North City Realty & Others

1383/2001
1478/2001
1519/2001
1232/2001

BEECH, C
BEECH, C
SMITH, C
GREGOR, C

Discontinued
Discontinued
Discontinued
Discontinued

1231/2001

GREGOR, C

Discontinued

1496/2001
1188/2001
1382/2001
1399/2001
1083/2000
1703/2001
1995/2000
1512/2001

GREGOR, C
KENNER, C
GREGOR, C
WOOD, C
KENNER, C
SMITH, C
KENNER, C
GREGOR, C

Order Issued
Discontinued
Order Issued
Dismissed
Discontinued
Dismissed
Discontinued
Discontinued

1753/2001
1251/2001
1817/2000
1686/2001

BEECH, C
GREGOR, C
BEECH, C
SCOTT, C.

Discontinued
Discontinued
Discontinued
Discontinued

1980/2000
1416/2001
1149/2001

GREGOR, C
GREGOR, C
SMITH, C

Discontinued
Discontinued
Discontinued

1713/2001
1590/2001
686/1999
2093/2000
1752/2001
1119/2001

GREGOR, C
SCOTT, C.
COLEMAN, CC
KENNER, C
BEECH, C
SCOTT, C.

Discontinued
Discontinued
Dismissed
Discontinued
Discontinued
Discontinued

1218/2001
1276/2001
1536/2001
1563/2001
1465/2001
1680/2001

GREGOR, C
SCOTT, C.
GREGOR, C
SCOTT, C.
WOOD,C
KENNER, C

Discontinued
Discontinued
Discontinued
Discontinued
Dismissed
Discontinued

1520/2001
782/2001
1275/2001
96/2001
1308/2001

SCOTT, C.
BEECH, C
GREGOR, C
KENNER, C
GREGOR, C

Discontinued
Discontinued
Order Issued
Dismissed
Order Issued

1622/2000

GREGOR, C

Discontinued

Bacon BL
Baker HJ
Baker KL
Beaseley JAAC
Beggs AAO
Bergman ID
Bridger LA
Brindley G
Bullen MJ
Cael LM
Cecic N
Chiappalone JE
Chisholm R
Cicchini KA
Clark YM
Conway JA
Copping KA
Cowell JL
Cross DA
Davis CH
Dewhirst DC
Donnellon JG
Earnshaw K
Etherington DL
Evans DA
Fuller RC
Gardiner P
Gorman PR
Goruppi G
Grech LM
Guest C
Hagdorn BE
Hamilton
Walker GJ
Hapi L
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Applicant

Respondent

Number

Commissioner Result

Harding JH
Hartwell J
Heffernan MJ
Hendrawidjaja C
Hill KB
Holt RL

Westpoint Corporation Pty Ltd
Kalgoorlie Consolidated Gold Mines Pty Ltd
Ross White Cartage Pty Ltd
Tangent Nominees Pty Ltd
G.P. Embelton & Co Pty Ltd (ACN 004 251 861)
Wynai Pty Ltd ATF George Day Caravan Trust T/A
George Day Caravans
Misand Holdings
City of Stirling
Esprit D’Café
Nautronix Ltd
Perth School of Hospitality & Tourism
Allgem Jewellers Pty Ltd
Chesterton International - Directors
Liquichem Pty Ltd (Part of the Tennant Group of Companies
The Lord Forrest Hotel
Ausfront Pty Ltd – Modern Group
Catalyst Recruitment Systems Ltd
Belel Pty Ltd t/a Bel Eyre Tavern
Rosie Electrical
Sue Babely at Esprit Retail Pty Ltd
Hedland Business Company
Hydraulic Manifolds Australia
Seascapes Holdings Pty Ltd t/a Black Tom’s Bar and Grill
Fisher & Paykel Australia Pty Ltd
Ivan Mather - Subiaco Hotel
D & L Trucking
Inglewood United Soccer Club Inc
Sealy of Australia
Pet Warehouse
Electrolux Home Products Pty Ltd
Exmouth Fuel Supplies Pty Ltd
Ngalikure Ngukumarta Aboriginal Corporations
Van Kann Consultants PL T/A Supply Solutions
Jardine Hoyd Thompson Pty Ltd
Yaranggi Ngarri Aboriginal Inc
Yaranggi Ngarri Aboriginal Inc
John Rann (Managing Director) - Garland & Johnson
Stegbar Pty Ltd (ACN 007090280) (ABN 52007090280)
Baranne Pty Ltd t/a Roy Weston
NRW Pty Ltd
Radio station PMFM 92.9
Callcott a Downey
Zambridge Pty ltd t/as S & D Zammit Panel & Paint
Acocella F
Tudor Grove Pty Ltd t/a Wintersun Hotel Motel
ABB Industry Pty Ltd
Owners of Forrest Heights, Strata Plan 868
IPT Systems Limited (ACN 009148529)
Western Pacific Holdings t/a Westpoint Star
Inature Australia Pty Ltd
Fairbridge Investments Pty Ltd
Ellenby Tree Farm
Craig Muzeroll
Cook’s Construction Pty Ltd
Geraldton Fuel Co
Belvin Ent. Pty Ltd & Others
June Rose Harry & William George Harry
Too-J Entertainment & Promotions
AAA Nurses Agency/Chubb Security Australia Pty Ltd
The Engine Exchange
Dental Dimensions
Western Pacific Holdings Pty Ltd ABN 46 009 228 728
Pro Property
The Card and Paper House
MacMahon Underground Pty Ltd

1327/2001
1139/2001
745/2001
1634/2001
1498/2001
1542/2001

GREGOR, C
WOOD, C
SMITH, C
SCOTT, C.
SMITH, C
COLEMAN, CC

Discontinued
Dismissed
Discontinued
Dismissed
Discontinued
Dismissed

1431/2001
1619/2001
1812/2001
1622/2001
768/2001
1310/2001
418/2001
1564/2001
1098/2001
1871/2001
412/2001
1328/2001
1722/2001
1166/2001
1078/2001
1581/2001
1405/2001
1651/2001
753/2001
1861/2001
251/2001
1749/2001
1676/2001
1386/2001
1304/2000
1407/2001
1700/2001
1543/2001
736/2001
737/2001
1571/2001
1197/2001
1518/2001
1080/2001
1540/2001
1544/2001
435/2001
525/2001
1291/2001
676/2001
1446/2001
903/2001
1212/2001
324/2001
1572/2001
1818/2001
1712/2001
577/2001
1432/2001
1292/2001
1587/2001
1437/2001
2059/2000
1665/2001
1507/2001
1591/2001
1597/2001
1643/2001
709/2001

WOOD, C
KENNER, C
GREGOR, C
BEECH, C
GREGOR, C
BEECH, C
GREGOR, C
GREGOR, C
KENNER, C
GREGOR, C.
SCOTT, C.
SMITH, C
GREGOR, C
GREGOR, C
COLEMAN, CC
GREGOR, C
GREGOR, C
BEECH, C
COLEMAN, CC
KENNER, C
KENNER, C
BEECH, C
SCOTT, C.
SMITH, C.
SMITH, C
COLEMAN, CC
BEECH, C
GREGOR, C
GREGOR, C
GREGOR, C
GREGOR, C
BEECH, C
GREGOR, C
COLEMAN, CC
COLEMAN, CC
GREGOR, C
KENNER, C
COLEMAN, CC
SMITH, C
SCOTT, C.
BEECH, C
KENNER, C
GREGOR, C
GREGOR, C
SMITH, C.
SCOTT, C.
BEECH, C
KENNER, C
GREGOR, C
SCOTT, C.
BEECH, C
COLEMAN, CC
SMITH, C
KENNER, C
GREGOR, C
GREGOR, C
WOOD, C
SCOTT, C.
SCOTT, C.

Dismissed
Discontinued
Withdrawn
Discontinued
Order Issued
Discontinued
Discontinued
Order Issued
Dismissed
Withdrawn
Discontinued
Discontinued
Discontinued
Discontinued
Dismissed
Discontinued
Order Issued
Discontinued
Dismissed
Discontinued
Order Issued
Discontinued
Dismissed
Discontinued
Discontinued
Dismissed
Discontinued
Discontinued
Discontinued
Discontinued
Order Issued
Discontinued
Withdrawn
Dismissed
Dismissed
Discontinued
Discontinued
Dismissed
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Dismissed
Discontinued
Discontinued
Discontinued
Discontinued
Order Issued
Discontinued
Discontinued
Dismissed
Dismissed
Discontinued
Order Issued
Order Issued
Dismissed
Discontinued
Discontinued

Huband PA
Jack RJ
Jackson C
Kershaw AN
Kiely RS
Kirk GJ
Kur-Kurowski A
Ladiges K
Layton SMD
Lovett DA
Lloyd BA
LLoyd DS
Maitland WAJ
Matthews AM
Matthews LJ
McCrum J
McHenry EC
Meirau PL
Miller MS
Morgan D
O’Connell JG
O’Neil-Atkinson S
Pate AJ
Paterson GA
Peake ML
Perry JJL
Plaisted BA
Plunkett PC
Potter S
Potter S
Purvis IG
Richards ME
Rosam SL
Ryland DK
Santich (Colby) JL
Schild EA
Sheehan BJ
Simmons C
Skerritt AM
Smalley M
Smith HJ
Thomas PS
Torrance AJ
Townson G
Valente M
Varrone R
Villegas N
Wardrop MR
Wasley JA
Webb RM
Wells D
Wieland A
Wiseman GH
Wishart AJ
Wolf R
Woodham DW
Woods JM
Woods KG
Zeleznik E
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CONFERENCES—
Matters arising out of—
2001 WAIRC 04200
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
TRANSFIELD
SERVICES
(AUSTRALIA) PTY LTD, SWG
OPERATIONS PTY LTD & ANOTHER,
APPLICANTS
v.
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS—WESTERN
AUSTRALIAN
BRANCH
&
ANOTHER, RESPONDENTS
CORAM
COMMISSIONER S J KENNER
DELIVERED
TUESDAY, 20 NOVEMBER 2001
FILE NO/S
C 259 OF 2001, C 260 OF 2001
CITATION NO. 2001 WAIRC 04200

(2)

(3)

(4)

(5)

_________________________________________________________________________

Result
Representation
Applicant

Respondent

Order issued.
Mr D Pretsel on behalf of Transfield
Services (Australia) Pty Ltd
Mr C Mitsopolous on behalf of SWG
Operations Pty Ltd and O’Donnell Griffin
Pty Ltd
Mr T Kucera on behalf of the
AFMEPKIU
Mr P Carter on behalf of the CEPU

_________________________________________________________________________

Order.
WHEREAS on 19 November 2001 the applicants applied to
the Commission for an urgent conference pursuant to s 44 of
the Industrial Relations Act, 1979;
AND WHEREAS on 20 November 2001 the Commission
convened an urgent conference between the parties pursuant
to s 44 of the Industrial Relations Act, 1979;
AND WHEREAS at the conference the Commission was
informed that the applicants and the respondents are in dispute in relation to three issues at the Boodarie Iron operations
in the Northwest of the State they being—
(a) the alleged abuse of an employee by a supervisor
employed by Transfield Services (Australia) Pty Ltd;
(b) an incident involving employees of SWG Operations Pty Ltd leading to the escape of some gas from
piping being cut; and
(c) employees of Stork Group Pty Ltd working outside
of the area designated by their work permit on site.
AND WHEREAS in support of their concerns members of
the respondents withdrew their labour indefinitely commencing on or about 19 November 2001 with further industrial
action taking place at the time of these proceedings before the
Commission;
AND WHEREAS having heard from the applicants and the
respondents the Commission has formed the view that the industrial action which is occurring constitutes a breach of Clause
12—Avoidance of Disputes—Grievance Procedure of the
Transfield Maintenance HBI Agreement 2000 and clause 27Grievance Procedure and Special Allowance of the Electrical
Contracting Industry Award R 22 of 1978;
NOW THEREFORE the Commission having regard for the
public interest and the interests of the parties directly involved
and to prevent any further deterioration of industrial relations
in respect of the matters in question pursuant to the powers
vested in it by the Industrial Relations Act, 1979, and in particular s 44 (5b) hereby—
(1) ORDERS that each of the employees of Transfield
Services (Australia) Pty Ltd and O’Donnell Griffin
Pty Ltd who are engaged in industrial action con-

[L.S.]
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cerning matters the subject of these proceedings,
cease such industrial action immediately and thereafter work in accordance with their respective
contracts of employment;
ORDERS the respondents and each of their respective officials take all reasonable steps to ensure that
work resumes immediately in accordance of the
terms of paragraph (1) of this order;
DIRECTS that in the interim the parties confer on
the issues in dispute with particular reference to
whether agreed processes have been complied with
and how they may be improved;
DIRECTS that the incidents involving employees
of SWG Operations Pty Ltd and Stork Group Pty
Ltd be referred to Deputy Registrar McCann of the
Karratha Registry of the Commission for investigation and report to the Commission within 14 days
hereof with particular reference to the procedures
specified in the document known as the “WIN-Communication of Plant Status”;
ORDERS that the applicants or the respondents may,
on giving 24 hours notice to the other, apply to the
Commission to vary, revoke or otherwise set aside
the terms of this order.
(Sgd.) S.J. KENNER,
Commissioner.

CONFERENCES—
Matters referred—
2001 WAIRC 04140
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CONSTRUCTION,
MINING,
ENERGY,
TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN
BRANCH,
APPLICANT
v.
BHP IRON ORE LTD, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
FRIDAY, 9 NOVEMBER 2001
FILE NO/S
CR 204 OF 2001
CITATION NO. 2001 WAIRC 04140
_________________________________________________________________________

Result
Representation
Applicant
Respondent

Direction issued.
Mr D Schapper of counsel
Mr H Downes of counsel

_________________________________________________________________________

Direction.
HAVING heard Mr D Schapper of counsel for the applicant
and Mr H Downes of counsel for the respondent the Commission, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby directs—
1. THAT evidence in chief in this matter be adduced
by way of signed witness statements which will stand
as the evidence in chief of the maker. Evidence in
chief other than that contained in the witness statements may only be adduced by leave of the
Commission.
2. THAT the parties file and serve any signed witness
statements upon which they intend to rely by 21 December 2001.
3. THAT the parties file and serve any signed witness
statements in reply upon which they intend to rely
by 31 January 2002.

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

4. THAT the respondent file and serve an outline of
submissions on the jurisdiction of the Commission
to inquire into and deal with the herein matter by 21
December 2001.
5. THAT the parties file and serve an outline of submissions and list of authorities upon which they
intend to rely, including the applicant’s reply on
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jurisdiction, no later than 7 days prior to the date of
hearing.
6. THAT the matter be listed for hearing for 2 days.
7. THAT the parties have liberty to apply on short notice.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.

CONFERENCES—Notation of—
Union Name

Other Party

Commissioner
Number

Dates

Matter

Result

Australian
Manufacturing
Workers Union
Australian
Workers’ Union
Automotive, Food,
Metals, Engineering,
Printing and
Kindred Industries
Union
Automotive, Food,
Metals, Engineering,
Printing and
Kindred Industries
Union
Automotive, Food,
Metals, Engineering,
Printing and
Kindred Industries
Union
Automotive, Food,
Metals, Engineering,
Printing and
Kindred Industries
Union
Automotive, Food,
Metals, Engineering,
Printing and
Kindred Industries
Union
Automotive, Food,
Metals, Engineering,
Printing and
Kindred Industries
Union
Automotive, Food,
Metals, Engineering,
Printing and
Kindred Industries
Union
Automotive, Food,
Metals, Engineering,
Printing and
Kindred Industries
Union
Breweries and
Bottleyards
Employees’ Industrial
Union

Beltreco Limited

WOOD, C
C208/2001

N/A

Strike Action

Concluded

Yugoslav
Centre (inc)
Bellaire Pty
Ltd t/a Fuelquip
Industries

BEECH, C
C247/2001
GREGOR, C
C192/2001

12/11/2001

Dismissal

Concluded

23/08/2001

Alleged unfair dismissal
of Union member

Concluded

Heidelberg Graphic
Equipment Limited

GREGOR, C
C198/2001

30/08/2001
14/09/2001

Termination of employment

Concluded

Kresta Holdings
Ltd T/A Kresta
Blinds Ltd

GREGOR, C
C205/2001

4/09/2001

Termination of
applicant union’s member

Concluded

Law Castings

GREGOR, C
CR146/2001

N/A

Termination

Discontinued

Leighton Contractors
Pty Ltd

GREGOR, C
C253/2001

9/11/2001

Industrial action

Concluded

Riverton Engineering

GREGOR, C
C272/2001

03/12/01

Alleged Termination

Concluded

Kitenga Pty Ltd

GREGOR, C
C167/2001

N/A

Termination of
union member

Order Issued

Orvad (WA)
Pty Ltd

GREGOR, C
CR311/2000

6/08/2001

Unfair dismissals

Discontinued

Kirin Australia
Pty Ltd

WOOD, C
C64/2000

Breakdown in
negotiations for
new Industrial
Agreement

Concluded

Builders’ Labourers,
Painters & Plasterers
Union
Builders’ Labourers,
Painters & Plasterers
Union
Civil Service
Association

Brady’s Building
Products

GREGOR, C
C213/2001

31/03/2000
26/05/2000
2/06/2000
6/07/2000
11/08/2000
9/11/2000
17/11/2000
5/04/2001
20/04/2001
7/09/2001
12/09/2001

Alleged dispute
re redundancies

Concluded

R.A.C. Glass &
Security Pty Ltd

GREGOR, C
CR152/2001

N/A

Dismissal of
union member

Discontinued

Kalamunda
Electronics

GREGOR, C
C248/2001

N/A

Entitlements/Tools

Concluded
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Commissioner

Dates

Matter

Result

Civil Service
Association

Chief Executive
Officer, Water
Corporation

SCOTT, C
PSAC7/2001

29/06/01

Proper Classification
of Development Officer
Positions

Referred

Civil Service
Association

Chief Executive
Officer, Department of
Land Administration

SCOTT, C
PSAC17/2001

N/A

Alleged early termination
of a fixed term contract

Concluded

Coal Miners’
Industrial Union

Griffin Coal
Mining Company
Limited
ACN 008 667 285
Marine & Civil
Construction Co
Pty Ltd & Other
Tiles Expo & Other

KENNER, C
C63/2001

8/03/2001

Concluded

GREGOR, C
C269/2001

27/11/01

Breach of Status Quo
order given by Senior
Commissioner Fielding in
appl 2/2001
Right of Entry

GREGOR, C
C250/2001

15/11/01

Strike Action

Concluded

The Manager,
Ceck Pty Ltd

GREGOR, C
C256/2001

23/11/2001

Alleged non-supply of
time and wage records

Concluded

The Manager, Navel
Base Garden Supplies

GREGOR, C
C257/2001

23/11/2001

Alleged non-supply of
time and wages records

Concluded

The Manager,
O’Briens Glass

GREGOR, C
C255/2001

N/A

Alleged non-supply of
time and wage records

Concluded

Lostock Pty Ltd
T/A Ceiling and
Associated Contracting

GREGOR, C
CR13/2001

18/06/2001
25/09/2001

Dismissal of an employee

Dismissed

Norm’s Cabinet & Tiles

GREGOR, C
C159/2001

3/07/2001

Alleged termination and
time and wages records

Concluded

Atelier Furniture &
Interiors Pty Ltd

GREGOR, C
C246/2001

20/10/01

Redundancy

Concluded

Lou’s Decor & Others

SCOTT, C
C244/2001

1/11/2001

Pro rata long service
owing to Unions’ member

Concluded

The Roman Catholic
Archbishop of Perth

KENNER, C
C200/2001

N/A

Employment position
for Ms Stirling

Concluded

Advanced Life
Ambulance Service

KENNER, C
CR170/2000

Unfair dismissal

Discontinued

Kids Corner Child
Care Centre

BEECH, C
C181/2001

14/09/2000
25/09/2000
7/06/2001
11/09/2001

Unfair dismissal

Concluded

Life Sport

SCOTT, C
C240/2001

29/09/2001

Concluded

Life Sport

SCOTT, C
C226/2001

25/09/2001

Applicant’s Union
Member was dismissed
from his employment
Participation in meeting
and standdown

Tommy Turtle
Child Care Centre

SMITH, C
C249/2001

8/11/01

Discontinued

Quirk Corporate
Pty Ltd

SMITH, C
C262/2001

29/11/2001

Requirement to work
notice period other than
at usual employment site
Industrial dispute

Tenrio Pty Limited

WOOD,C
C218/2001

13/09/2001
18/09/2001

Alleged potential unfair
dismissal

Concluded

Metropolitan Health
Service Board
Metropolitan Health
Service Board
Construction, Forestry,
Mining & Energy Union
Western Australian
Meat Marketing
Co-operative
(Katanning
Division)

SCOTT, C
PSAC 15A/2000
SCOTT, C
PSACR 15A/2000
GREGOR, C
C258/2001
SMITH, C
CR349/2000

N/A

Referred

21/11/01

Dispute over contract
of employment
Dispute over contract
of employment
Lost Time

Concluded

N/A

Unfair Dismissal

Discontinued

Construction, Forestry,
Mining & Energy
Union
Construction, Forestry,
Mining & Energy
Union
Construction, Forestry,
Mining & Energy
Union
Construction, Forestry,
Mining & Energy
Union
Construction, Forestry,
Mining & Energy
Union
Construction, Mining,
Energy, Timberyards,
Sawmills and
Woodworkers Union
Construction, Mining,
Energy, Timberyards,
Sawmills and
Woodworkers Union
Forest Products,
Furnishing and Allied
Industries Industrial
Union
Forest Products,
Furnishing and Allied
Industries Industrial
Union
Independent Schools
Salaried Officers’
Association
Liquor, Hospitality
and Miscellaneous
Workers Union
Liquor, Hospitality
and Miscellaneous
Workers Union
Liquor, Hospitality
and Miscellaneous
Workers Union
Liquor, Hospitality
and Miscellaneous
Workers Union
Liquor, Hospitality
and Miscellaneous
Workers Union
Liquor, Hospitality
and Miscellaneous
Workers Union
Liquor, Hospitality
and Miscellaneous
Workers Union
Hospital Salaried
Officers Association
Hospital Salaried
Officers Association
Master Builders’
Association
Meat Industry
Employees’ Union

N/A

Concluded

Concluded

Referred

Dismissed
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Other Party

Commissioner

Dates

Matter

Result

28/08/2000
26/09/2000
5/12/2000
1/06/2001
N/A

Staffing levels at country
police stations

Concluded

Matters referred at
Hakea Prison
Staffing at the
Bunbury Prison
Performance assessment
process

Concluded

Police Union

The Hon. Minister
for Police

SCOTT, C
C186/2000

Prison Officers Union

The Honourable
Attorney General
Attorney General

BEECH, C
C177/2001
BEECH, C
PSAC14/2001
BEECH, C
C254/2001

Prison Officers Union
Prison Officers Union

The Hon. Attorney
General

PROCEDURAL DIRECTIONS
AND ORDERS—
2001 WAIRC 04212
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
DR PAUL VAN SAARLOOS,
APPLICANT
v.
THE LIONS EYE INSTITUTE OF
WESTERN AUTRALIA (INC),
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
FRIDAY, 23 NOVEMBER 2001
FILE NO
APPLICATION 404 OF 2001
CITATION NO. 2001 WAIRC 04212
____________________________________________________________________________

Result
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Directions issued

____________________________________________________________________________

Directions.
WHEREAS this is an application pursuant to Section
29(1)(b)(i) and (ii) of the Industrial Relations Act 1979; and
WHEREAS on the 13th day of November 2001 the Commission convened a conference for the purpose of scheduling;
and
WHEREAS the Commission issued directions for the expeditious hearing of the application;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby directs—
1. THAT by no later than the 31st day of January 2002
the parties shall provide discovery of documents to
each other.
2. THAT by no later than the 2nd day of April 2002 the
Applicant shall file with the Commission and serve
on the Respondent any witness statements he intends
to rely on.
3. THAT by no later than the 16th day of April 2002 the
Respondent shall file with the Commission and serve
on the Applicant any witness statements it intends
to rely on.
4. THAT by no later than the 30th day of April 2002 the
parties shall file with the Commission and serve on
each other written submissions in relation to the application.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner.

4/09/2001
27/09/2001
13/11/2001
19/11/2001

Concluded
Concluded

2001 WAIRC 04137
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ALAN TOMLINSON, APPLICANT
v.
JAMES HARDIE AUSTRALIA PTY
LTD, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
FRIDAY, 9 NOVEMBER 2001
FILE NO/S
APPLICATION 692 OF 2001
CITATION NO. 2001 WAIRC 04137
_________________________________________________________________________

Result
Representation
Applicant
Respondent

Direction issued.
Mr A Gill of counsel
Mr D Jones as agent

_________________________________________________________________________

Direction.
HAVING heard Mr A Gill of counsel for the applicant and Mr
D Jones as agent for the respondent the Commission, pursuant to the powers conferred on it under the Industrial Relations
Act, 1979, hereby directs—
1. THAT each party shall give an informal discovery
by serving its list of documents by 29 November
2001.
2. THAT inspection of documents shall be completed
at a time and place mutually agreed between the parties.
3. THAT evidence in chief in this matter be adduced
by way of signed witness statements which will stand
as the evidence in chief of the maker. Evidence in
chief other than that contained in the witness statements may only be adduced by leave of the
Commission.
4. THAT the applicant file and serve any signed witness statements upon which it intends to rely by 20
December 2001.
5. THAT the respondent file and serve any signed witness statements upon which it intends to rely by 17
January 2002.
6. THAT the applicant file and serve any signed witness statements in reply upon which it intends to
rely by 30 January 2002.
7. THAT the parties give notice to one another of witnesses they require to attend at the proceedings for
the purposes of cross-examination no later than 7
days prior to the date of hearing.
8. THAT the matter be listed for hearing for 1 day.
9. THAT the parties have liberty to apply on short notice
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.
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2001 WAIRC 04295
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AMANDA LEANNE MORGAN,
APPLICANT
v.
MARK DONALD WARREN & SIMON
PHILLIP
MATHEWS
T/A
MARGARET RIVER REAL ESTATE
FIRST NATIONAL, RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
TUESDAY, 4 DECEMBER 2001
FILE NO
APPLICATION 1423 OF 2001
CITATION NO. 2001 WAIRC 04295
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Directions
Mr D Beere (of counsel)
Mr D Brennan (of counsel)

_______________________________________________________________________________

Order.
HAVING heard Mr Beere for the Applicant and Mr Brennan
for the Respondent the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979, hereby
directs—
(1) THAT the Applicant file and serve particulars of
claim within 21 days of the date of this order;
(2) THAT the Respondent file and serve particulars of
defence within a further 21 days thereafter;
(3) THAT there be mutual discovery on oath of all documents in the parties’ possession relevant to the dispute
within a further 21 days;
(4) THAT there be inspection of documents within a
further 10 days.
(Sgd.) J.H. SMITH,
[L.S.]
Commissioner.

2001 WAIRC 04123
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ROBERT GALLOTTI, APPLICANT
v.
ARGYLE DIAMOND MINES PTY
LTD TRADING AS ARGYLE
DIAMONDS, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
THURSDAY, 8 NOVEMBER 2001
FILE NO/S
APPLICATION 1455 OF 2001
CITATION NO. 2001 WAIRC 04123
_________________________________________________________________________

Result
Representation
Applicant
Respondent

Direction issued.
Mr M Richardson as agent
Mr S Ellis of counsel

_________________________________________________________________________

Direction.
HAVING heard Mr M Richardson as agent for the applicant
and Mr S Ellis of counsel for the respondent the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby directs—
1. THAT the applicant file and serve by 22 November
2001 an amended notice of application with full particulars of his claim.
2. THAT the respondent file and serve any amended
notice of answer and counter proposal within 7 days
of service of the applicant’s amended notice of application.
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3. THAT evidence in chief in this matter be adduced
by way of signed witness statements which will stand
as the evidence in chief of the maker. Evidence in
chief other than that contained in the witness statements may only be adduced by leave of the
Commission.
4. THAT not less than 14 days prior to the date of hearing each party give notice to the other specifying
those witnesses required to attend for cross examination.
5. THAT the applicant file and serve any witness statements (including any annexures) upon which he
intends to rely together with an outline of his submissions by 30 November 2001.
6. THAT the respondent file and serve any signed witness statements (including any annexures) upon
which it intends to rely together with an outline of
its submissions by 21 December 2001.
7. THAT the applicant file and serve any signed witness statements in reply upon which he intends to
rely by 21 January 2002.
8. THAT the parties file and serve upon each other at
least three days prior to the date of hearing a list of
authorities.
9. THAT the matter be listed for hearing for 2 days.
10. THAT the parties have liberty to apply on short notice.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.

BUILDING TRADES (CONSTRUCTION) AWARD
1987, NO. R 14 OF 1978.
2001 WAIRC 04298
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, APPLICANT
v.
ADSIGNS PTY LTD & OTHERS,
RESPONDENTS
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
MONDAY, 3 DECEMBER 2001
FILE NO/S
APPLICATION 1683 OF 2001
CITATION NO. 2001 WAIRC 04298
_______________________________________________________________________________

Result
Representation
Applicant
Respondents

Matter divided
Ms J Harrison and Ms L Dowden
Mr K Richardson
Mr K Dwyer

_______________________________________________________________________________

Order.
HAVING HEARD Ms J Harrison on behalf of the applicant
and Mr K Richardson and Mr K Dwyer on behalf of the respondents, and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
THAT this matter be divided into Parts A and B pursuant to section 27(1)(s) of the Act.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.
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BUILDING TRADES AWARD 1968.
2001 WAIRC 04299
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, APPLICANT
v.
CRYSTAL SOFTDRINKS & OTHERS,
RESPONDENTS
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
MONDAY, 3 DECEMBER 2001
FILE NO/S
APPLICATION 1725 OF 2001
CITATION NO. 2001 WAIRC 04299
_______________________________________________________________________________

Result
Representation
Applicant
Respondents

Matter divided
Ms J Harrison and Ms L Dowden
Mr K Richardson
Mr K Dwyer

_______________________________________________________________________________

Order.
HAVING HEARD Ms J Harrison on behalf of the applicant
and Mr K Richardson and Mr K Dwyer on behalf of the respondents, and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
THAT this matter be divided into Parts A and B pursuant to section 27(1)(s) of the Act.
(Sgd.)W.S. COLEMAN,
[L.S.]
Chief Commissioner.

ENGINE DRIVERS’ (BUILDING AND STEEL
CONSTRUCTION) AWARD.
2001 WAIRC 04300
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CONSTRUCTION,
MINING,
ENERGY,
TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN
BRANCH,
APPLICANT
v.
MASTER BUILDERS ASSOCIATION
OF WA & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
MONDAY, 3 DECEMBER 2001
FILE NO/S
APPLICATION 1726 OF 2001
CITATION NO. 2001 WAIRC 04300
_______________________________________________________________________________

Result
Representation
Applicant
Respondents

Matter divided
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powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
THAT this matter be divided into Parts A and B pursuant to section 27(1)(s) of the Act.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.

ARTWORKERS AWARD.
2001 WAIRC 04301
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, APPLICANT
v.
TOWN OF NARROGIN & ANOTHER,
RESPONDENTS
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
MONDAY, 3 DECEMBER 2001
FILE NO/S
APPLICATION 1777 OF 2001
CITATION NO. 2001 WAIRC 04301
_______________________________________________________________________________

Result
Representation
Applicant
Respondents

Matter divided
Ms J Harrison and Ms L Dowden
Mr K Dwyer

_______________________________________________________________________________

Order.
HAVING HEARD Ms J Harrison on behalf of the applicant
and Mr K Dwyer on behalf of the respondents, and by consent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979, hereby orders—
THAT this matter be divided into Parts A and B pursuant to section 27(1)(s) of the Act.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.

INDUSTRIAL SPRAYPAINTING AND
SANDBLASTING AWARD 1991.
2001 WAIRC 04302
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, APPLICANT
v.
ABRASIVE BLASTING SERVICES
PTY
LTD
&
OTHERS,
RESPONDENTS
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
MONDAY, 3 DECEMBER 2001
FILE NO/S
APPLICATION 1779 OF 2001
CITATION NO. 2001 WAIRC 04302
_______________________________________________________________________________

Ms J Harrison and Ms L Dowden
Mr K Richardson
Mr K Dwyer

_______________________________________________________________________________

Order.
HAVING HEARD Ms J Harrison on behalf of the applicant
and Mr K Richardson and Mr K Dwyer on behalf of the respondents, and by consent, the Commission, pursuant to the

Result
Representation
Applicant
Respondents

Matter divided
Ms J Harrison and Ms L Dowden
Mr K Dwyer

_______________________________________________________________________________

Order.
HAVING HEARD Ms J Harrison on behalf of the applicant
and Mr K Dwyer on behalf of the respondents, and by con-
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sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979, hereby orders—
THAT this matter be divided into Parts A and B pursuant to section 27(1)(s) of the Act.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.

PLASTER, PLASTERGLASS AND CEMENT
WORKERS’ AWARD NO. A29 OF 1989.
2001 WAIRC 04303
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, APPLICANT
v.
BELMONT CONCRETE CO &
OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
MONDAY, 3 DECEMBER 2001
FILE NO/S
APPLICATION 1780 OF 2001
CITATION NO. 2001 WAIRC 04303
_______________________________________________________________________________

Result
Representation
Applicant
Respondents

Matter divided
Ms J Harrison and Ms L Dowden
Mr K Dwyer

_______________________________________________________________________________

Order.
HAVING HEARD Ms J Harrison on behalf of the applicant
and Mr K Richardson and Mr K Dwyer on behalf of the respondents, and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
THAT this matter be divided into Parts A and B pursuant to section 27(1)(s) of the Act.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.

DELIVERED
FILE NO/S
CITATION NO.
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MONDAY, 3 DECEMBER 2001
APPLICATION 1829 OF 2001
2001 WAIRC 04304

_______________________________________________________________________________

Result
Representation
Applicant
Respondents

Matter divided
Ms J Harrison and Ms L Dowden
Mr K Dwyer

_______________________________________________________________________________

Order.
HAVING HEARD Ms J Harrison on behalf of the applicant
and Mr K Richardson and Mr K Dwyer on behalf of the respondents, and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
THAT this matter be divided into Parts A and B pursuant to section 27(1)(s) of the Act.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.

FOREMEN (BUILDING TRADES) AWARD 1991.
2001 WAIRC 04305
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE CONSTRUCTION, FORESTRY,
MINING AND ENERGY UNION OF
WORKERS, APPLICANT
v.
MASTER BUILDERS OF WESTERN
AUSTRALIA
&
OTHERS,
RESPONDENTS
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
MONDAY, 3 DECEMBER 2001
FILE NO/S
APPLICATION 1832 OF 2001
CITATION NO. 2001 WAIRC 04305
_______________________________________________________________________________

Result
Representation
Applicant
Respondents

Matter divided
Ms J Harrison and Ms L Dowden
Mr K Richardson
Mr K Dwyer

_______________________________________________________________________________

EARTH MOVING AND CONSTRUCTION AWARD.
2001 WAIRC 04304
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CONSTRUCTION,
FORESTRY,
MINING AND ENERGY UNION
(FEDERAL UNION), APPLICANT
v.
GOLDFIELDS CONTRACTORS PTY
LTD & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S
COLEMAN

Order.
HAVING HEARD Ms J Harrison on behalf of the applicant
and Mr K Richardson and Mr K Dwyer on behalf of the respondents, and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
THAT this matter be divided into Parts A and B pursuant to section 27(1)(s) of the Act.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.

RECLASSIFICATION APPEALS—
File Number

Appellant

Respondent

Decision

Finalisation Date

PSA 18/1999

Werner Laue

General Manager—Wellington Health Service

Dismissed

19/11/01
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Dismissed for want of jurisdiction......................................................................................................................................................
2448
Main D and BBC Hardware Limited—No 2003 of 2000—Application re unfair dismissal—Dismissed ..................................................
2913
Mana FP and Markhill Holdings Pty Ltd as Trustee for the Midnight Printing Unit Trust t/as “Midnight Printing”—No. 1751 of
2000—Application re unfair dismissal and contractual entitlements—Upheld and Order Issued.......................................................
3138
Manteghi MH and Peter Faeghi Group Pty Ltd (ACN068 434 168) t/a Persian Carpet Gallery—Nos 107 and 448 of 2001—
Applications re unfair dismissal and contractual entitlements —Order Issued compensation granted................................................
2918
McConkey AW and M & A’S of Denmark—No. 1951 of 2000—Application re contractual entitlements—Dismissed ...........................
3142
McKeating SL and Corporate Physicians International (Australia) Pty Ltd—No. 508 of 2001— Applications re contractual
entitlements—Upheld and Ordered Accordingly................................................................................................................................
2923
Morrison A and Uniting Church of Australia, Trinity Parish—No. 2098 of 2000—Application re unfair dismissal—Dismissed .............
1668
Morrison JA and Suzanne Grae Corporation Pty Ltd—No. 467 of 2001—Application re unfair dismissal and contractual
entitlements—Application for an adjournment dismissed ..................................................................................................................
2593
Moritz PR and Home Again Enterprises Pty Ltd—No. 458 of 2001—Application re unfair dismissal and contractual entitlements—
Granted ..............................................................................................................................................................................................
2594
Moylan DL and Chairman of Commissioners City of South Perth Council—No. 622 of 2001—Application re unfair dismissal—
Dismissed...........................................................................................................................................................................................
2925
Muggeridge M and Penrhos College (Inc)No. 1502 of 2000Application re unfair dismissal and contractual entitlementsUpheld
and Order Issued ................................................................................................................................................................................
2596
Norton DO and Hanimex Pty Ltd—No. 824 of 2001—Application re contractual entitlements—Dismissed............................................
3144
Niblett A and Koolkuna Eastern Region Domestic Violence Services Network—No. 2072 of 2000—Application re unfair dismissal
and contractual entitlements—Dismissed...........................................................................................................................................
2601
O’Loughlin BJ and Wesfarmers Kleenheat Gas Pty Ltd—No. 873 of 2001—Application re unfair dismissal—Dismissed ......................
3147
Percival IB and Claddah Properties P.L.—No. 1834 of 2000—Application re unfair dismissal and contractual entitlements—
Dismissed...........................................................................................................................................................................................
1671
Pestana D and New Town Toyota—No. 2005 of 2000—Application re unfair dismissal and contractual entitlements—Dismissed for
want of jurisdiction ............................................................................................................................................................................
1673
Petkovic D and Kroko Nominees P/L—No 1692 of 2000—Application re unfair dismissal and contractual entitlements—Dismissed ....
2929
Powell R and Ronin Security Pty Ltd—No. 1844 of 2000—Application re unfair dismissal and contractual entitlements—Dismissed ...
2605
Proctor MJ and Waikiki PhotographicsNo 1128 of 2001Application re unfair dismissalOrder Issued by consent .........................
2612
Puls BM and The Honourable Minister for Education—No. 2088 of 2000—Application re unfair dismissal—Dismissed .......................
1673
Quartermaine MM and Anson Management Services Pty Ltd—No. 1155 of 2000—Application re unfair dismissal and contractual
benefits—Upheld and Dismissed .......................................................................................................................................................
1675
Renwick PA and John Holland Construction & Engineering Pty Ltd ACN 004 282 268—No. 571 of 2001—Application re unfair
dismissal—Dismissed ........................................................................................................................................................................
2612
Shuttleworth GR and Silviculture Management Pty Ltd—Nos. 169 of 2001 and 170 of 2001—Applications re unfair dismissal and
contractual entitlements—Ordered Accordingly ................................................................................................................................
2784
Simpkins MS and Robson GB—No. 2100 of 2000—Application re unfair dismissal—Dismissed for want of jurisdiction ......................
1679
Smith CA and TAB Transport Pty Ltd—No. 558 of 2001—Application re unfair dismissal—Dismissed for want of jurisdiction............
2617
Spencer JK and Ausclean Enterprises Pty Ltd—No. 931 of 2001—Application re unfair dismissal—Reasons for Decision Issued re
jurisdictional issue..............................................................................................................................................................................
2788
Stark M and C.O.C Pty Ltd—No. 893 of 2001—Application re unfair dismissal and contractual entitlements—Application alleging
unfair dismissal granted .....................................................................................................................................................................
2934
Stone J and Mr Maurice Randrup—No. 2136 of 2000—Application re unfair dismissal and contractual entitlements—Dismissed .........
2449
Tasker A and Sinogal Pty Ltd t/as Rockingham Auto Electrics & Mechanical Services—No. 339 of 2001—Application re unfair
dismissal—Dismissed ........................................................................................................................................................................
3151
Thomson R and Brunel Energy Pty Ltd—No. 1742 of 2000—Application re unfair dismissal—Granted.................................................
3155
Turner AA and Homewrap Packaging Pty Ltd—No. 409 of 2001—Application re unfair dismissal—Dismissed ....................................
3162
Tyrrell KB and Mungerabar Holdings—No 102 of 2001—Application re unfair dismissal and contractual entitlements—Dismissed .....
2936
Van Tobruk II HJA and Burymore Pty Ltd (ABN/ACN 720 855 490 060)—No 483 of 2001—Application re unfair dismissal and
contractual entitlements—Order Issued..............................................................................................................................................
2790
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CUMULATIVE CONTENTS—continued
Page
UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS—continued
Wellington A and Bucks Cleaning & Property Services—No. 2157 of 2000—Application re unfair dismissal and contractual
entitlements—Upheld and Order Issued ............................................................................................................................................
Wells GG and John Reyburn t/a Nicholson, Clement Solicitors—No. 226 of 2001—Application re unfair dismissal and contractual
entitlements—Granted in Part............................................................................................................................................................
Wells JT and Carmelo Antonio Puglia T/AS Tiltmasters Trailers—No. 387 of 2001—Application re unfair dismissal—Dismissed .......
Whyte RC and Narrogin Brick—Nos. 1869 of 2000 and 651 of 2001—Applications re contractual entitlements—Ordered
Accordingly .......................................................................................................................................................................................
Wilmott AV and Bank of Western Australia Ltd—No. 1888 of 2000—Application re unfair dismissal—Ordered Accordingly..............
Wiseman M and Hills Industries LimitedNo. 65 of 2001Application re unfair dismissalGranted..................................................
Woods PH and East Kimberley Aboriginal Medical Service—No. 1290 of 2000—Application re unfair dismissal—Dismissed.............

2450
1684
2622
2627

UNIONS—APPLICATION FOR REGISTRATION
Builders’ Labourers, Painters and Plasterers Union and Construction, Mining, Energy, Timberyards and Woodworkers Union—No.
FBM3 of 2001—Before Full Bench—Application for registration of Organisation by amalgamation—Granted ..............................

2722

UNIONS—MATTERS DEALT WITH UNDER SECTIONS 66 & 97Q
Young K and Delaney P and Builders’ Labourers, Painters and Plasterers Union—No. PRES 11 OF 2001—Application for Orders
pursuant to s.66 of the I.R. Act, 1979—Granted in Part.....................................................................................................................

2727

WORKPLACE AGREEMENTS—MATTERS PERTAINING TO
Lewis LA and Milligan Foundation Housing Association Inc.—WAG9 of 2000—Arbitration pursuant to section 7F re Milligan
Foundation Housing Association Workplace Agreement—Discontinued .................................................................................................
Worthington I and Hamersley Iron Pty Ltd—WAG8 of 2000—Arbitration pursuant to the Hamersley Iron Fair Treatment
Procedure—Order Issued—Dismissed...............................................................................................................................................

2790
2618
1681
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CUMULATIVE DIGEST HEADINGS
Denotes New Heading
Absence Without Leave
Act—Interpretation of
Allowances—See also specific heading, e.g. Isolation Allowance,
Industry Allowance, Meal Money—(Includes Special Rates and
Provisions)
Annual Leave—(Includes Annual Leave Loading)
Appeal
Apprentices and Juniors
Awards—(Includes specified sub-headings, First Awards, New
Awards, Area, Scope, Coverage, Cancellations, Award-Free,
Respondency)
Board of Reference
Board and Lodging—(Includes Accommodation)
Bonus—(Includes Incentive Payments)
Breach of Acts/Award/Orders
Capacity to Pay—Includes Inability to Pay
Casual Work—(Includes loadings applicable to such work and nature
of casual employment)
Classification—(Includes Reclassification)
Clothing—(Used when clothing is/is not provided and for clothing
allowances)
Common Rule—(Used in relation to Awards being or becoming
Common Rule awards)
Comparative Wage Justice—See also Nexus—(Includes Relativities)
Compassionate Leave—(Includes Bereavement Leave)
Compensation—See also specific heading, e.g. Redundancy, Long
Service Leave—(Includes compensation for unfair dismissals)
Conference—(Includes such matters as jurisdiction arising out of)
Confined Space
Consumer Price Index
Contract of Service—(Used in relation to Section 29 (2) applications)
Contract out of Award
*Costs—(Used in relation to Section 29 (2) applications/other
matters)
Custom and Practice
Dangerous Work
Date of Operation—(Includes Retrospectivity, Prospectivity)
Demarcation
Dirt Money
Disabilities
Discrimination
Employee—(Used in such cases as whether person is an employee or
independent contractor or agent)
Enforcement of Acts/Awards/Orders
Entry: Right of
Hours of Work
Industrial Action—(Includes Work-to-Rule, Picketing, Stop Work
Meeting, Strike, Bans, Lockouts)
Industrial Matter
Industry—(Used re questions of extent and meaning of specified
industry)
Industry Allowance
Interpretation—Words and Phrases
Intervention
Isolation Allowance
Jurisdiction
Jury Service

Leave Without Pay
Living Away From Home Allowance
Long Service Leave
Managerial Prerogative
Manning
Maternity Leave
Meal Breaks
Meal Money
Misconduct
Mixed Functions—(Includes Higher Duties)
Natural Justice
Nexus
Night and Weekend Work
On Call—(Includes Stand by)
Order—(Includes Cancellation of Order)
Over Award Payment
Overtime—(Includes Call Back, Recall)
Part-Time
Penalty Rates
Piecework
Preference—(Includes Compulsory Unionism)
Principles (Wage Fixing)
Procedural Matters (e.g. Standards of evidence)
Promotion Appeals
Public Holidays
Public Interest
Redundancy/Retrenchment—(Includes Severance Pay)
Reinstatement
Registration—See Unions
Rest Periods—(Includes Smokos)
Safety
Shift Work
Sick Leave
Standdown
Stay of Proceedings
Superannuation
Supplementary and Service Payments
Tallies
Technological Change
Termination—(Includes Dismissal, Wrongful/Unfair Dismissal)
Training
Transfer
Travelling—(Includes Travelling Allowance and Travelling Time)
Unfair Discrepancy
Unions—(Includes Direction for Observance of Rules, Registration,
Rules, Enforcement of Rules, Coverage/Constitutional Coverage,
Dues, Membership, Cancellations, Exemptions)
Utilisation of Contractors
Victimisation
Wages—(Includes Catch-up Margins, Payment by Results, Piece
Work, Minimum Wage)
Work Value
Worker Participation
Workers Compensation
*Workplace Agreement
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CUMULATIVE DIGEST
MATTERS REFERRED TO IN DECISIONS OF THE INDUSTRIAL APPEAL COURT, INDUSTRIAL RELATIONS COMMISSION AND
INDUSTRIAL MAGISTRATES COURT CONTAINED IN VOL. 81 PART 2, SUB PARTS 1—8.
1

NOTE:

2

Denotes Industrial Appeal Court Decision
Denotes Full Bench Decision

3
4

Denotes Commission in Court Session Decision
Denotes Decision of President
Page

ACT - INTERPRETATION OF
Application re unfair dismissal - Applicant argued that he was unfairly dismissed - Respondent argued that applicant failed to
report for work, constituting abandonment of his employment, furthermore that his employment was subject to a term of 3
months' probation and by reason of federal award coverage the terms of Workplace Relations Regulations 1996 dealing
with probationary employees rendered applicant's claim beyond the Commission's jurisdiction - Commission found that at
material times applicant's employment was not subject to a probationary period, that the terms of the Workplace Relations
Act did not conflict with the Australian Workplace Agreement and both were able to operate concurrently, that applicant's
dismissal was peremptory and without good cause and in all the circumstances of the case dismissal was harsh, oppressive
and unfair - Further Commission found that reinstatement was impracticable, that applicant had discharged his obligation
to mitigate his loss and awarded him compensation for injury - Upheld and Order Issued - Mr T Doherty -v- Geraldton
Building Company Pty Ltd ACN 008 637 103 - APPL 1527 of 2000 - KENNER C - 15/06/01 - Building Structure Services .....

1638

Application re unfair dismissal - Preliminary Issue re jurisdiction - Applicant argued that he was harshly, oppressively and
unfairly dismissed - Respondent argued that applicant was dismissed by the Ministry of Education pursuant to the terms of
the then Eduction Act 1928 and the application was one that can only be properly brought pursuant to the now repealed
s23B of the Act - Further, that the Act in s23B, contained a specific power to deal with matters of this kind, which should
be read as excluding the general jurisdiction and power of the Commission to inquire into and deal with industrial matters
such as this, pursuant to s29(1)(b)(i) of the Act, in relation to an unfair dismissal - Commission reviewed authorities and
relevant sections of the Act and was of the view that the legislature intended that claims of this kind be brought pursuant to
the specific power contained in s23B of the Act and not the general unfair dismissal jurisdiction of the Commission as
provided for in ss23A and 29(1)(b)(i) of the Act - Further, Commission concluded that this matter could not proceed by
way of an application pursuant to s29(1)(b)(i) of the Act - Dismissed for want of jurisdiction - Mr BM Puls -v- The
Honourable Minister for Education - APPL 1567,2088 of 2000;AG 99 of 2001 - KENNER C - 21/06/01 – Education................

1673

Conference referred re bonus payments - Applicant Union argued that its member was disadvantage because his base salary under
the award was less than the base salary of employees who are designated as "staff employees" and that in the case of its
member, he should be entitled to the same rule as the Respondent's designated "staff employees", that is, the bonus should
be paid on his base salary including allowances - Further, Applicant Union argued that the all-up salary included the
various allowances and that therefore the bonus actually paid to staff was to be seen as being paid on a notional base award
wage plus allowances and sought the same basis of calculation for its member - Respondent opposed the claim and argued
that the Commission should not regard the payment of the bonus in isolation, rather, the fact that some employees are paid
by the award, and others are paid via a workplace agreement, will inevitably result in differences in employment conditions
- Further, Respondent argued that the bonus was applied consistently throughout its operation and to grant the union's
claim would introduce anomalies rather than remove them - Commission reviewed authorities and relevant sections of the
I.R. Act and issued a Declaration that the manner in which the bonus was paid in the case of the union member was not fair
and adjourned the application for one month during which time the parties were directed to meet in an endeavour to reach
an agreement and report back to the Commission - Granted in principle - COMM, ELECTRIC, ELECT, ENERGY -vMillennium Inorganic Chemicals - CR 279 of 2000 - BEECH C - 29/06/01 - Petroleum Coal Chemical Assoc ...........................

1692

2

Appeal against Decision of Commission (81WAIG1020) re unfair dismissal - Appellant argued on a number of grounds including
that the Learned Commissioner erred in fact and in law in finding that the Appellant had not made out his case that there
had beep an abuse of the Respondent's right to terminate his employment on the grounds of poor performance - Full Bench
observed that insofar as the appeal grounds challenged the exercise of discretion, that it had no warrant to interfere with the
exercise of the discretion at first instance unless the Appellant established that the Commission at first instance erred in
accordance with the well know principles laid down in "House v The King (1936) 55 CLR 499" - Further, regarding the
questions raised on appeal, Full Bench reviewed various authorities and Acts and was of the opinion that there was no error
of law or fact and no miscarriage of the exercise of discretion established, therefore dismissed the appeal - Dismissed - Mr
IW Cannon -v- Linfox Transport (Australia) Pty Ltd - FBA 16 of 2001 - Full Bench - SHARKEY P/BEECH C/KENNER
C - 07/08/01 - Other Transport ......................................................................................................................................................

2419

2

Appeals against Decision of Industrial Magistrate (unreported) re breach of award - Questions raised on these Appeals: Was the
Application frivolously or vexatiously instituted, and Costs - Power to award and quantum - Full Bench reviewed various
authorities and Acts and found on a number of reasons that His Worship did not erred in finding that the claim was
instituted frivolously or vexatiously and that he had jurisdiction and power to order costs - Appeal No. FBA 13/2001
upheld and decision at first instance varied and Appeal No. FBA 14/2001 dismissed - Falcon Investigations & Security Pty
Ltd -v- Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch - FBA 13,14 of 2001
- Full Bench - SHARKEY P/KENNER C/SMITH, C - 19/07/01 - Business Services ...................................................................

2425

Application re unfair dismissal and contractual entitlements - Applicant argued that his dismissal was harsh, oppressive or unfair
and sought outstanding benefits - Respondent argued that at the time of application there had been no dismissal and that
remedy sought being 6 weeks notice and paid leave had been received by Applicant - Commission reviewed various
authorities and concluded that a broad interpretation should be applied to the term "dismissed" and this period should
include the period of notice therefore, Commission allowed the application on that basis - Further, Commission concluded
that Applicant had been paid during the notice period in accordance with the workers compensation regime, that in the
application before it the remedies were clear and had been met and that pursuant to s.27(1)(a)(ii) and (iv) of the Act, further
proceedings were not necessary or desirable in the public interest - Dismissed - Mr CG Hywood -v- Subiaco Wine Room APPL 1950 of 2000 - SCOTT C. - 31/07/01 - Accommodatn, Cafes&Restaurants .......................................................................

2443
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CUMULATIVE DIGEST—continued
Page
ACT - INTERPRETATION OF—continued
Conference re alleged threat of prejudice in the employment of members of the union - Applicant Union argued that three
employees had expressed their desire to improve their conditions of employment by carrying out their existing work under
the Transport Workers' (General) Award rather than under a new workplace agreement - Further, Applicant Union argued
that one of the employee's workplace agreement no longer have any effect because firstly, Respondent has cancelled the
workplace agreement, secondly, by victimising that employee, Respondent has lost its right to any benefits arising from the
workplace agreement and thirdly, the terms of "Expiry of Agreement" clause should not be read so as to continue the terms
of the workplace agreement as to do so was unconscionable - Respondent raised a preliminary issue in respect of that
employee, whereby the employee and the Respondent are parties to a registered workplace agreement and by operation of
s.7A, s.7C and s.19(4)(b) of the Workplace Agreements Act, 1993, the Commission was prohibited from dealing with the
matters in dispute in respect of that employees' employment - Further, Respondent argued that the workplace agreement
has not expired - Commission reviewed authorities and various sections of the Workplace Agreements Act, 1993 and found
that the Respondent's argument that the workplace agreement has not expired had not been made out - Further, for reasons
set out in its Reasons for Decision, Commission found the matters in dispute between Respondent and the employee in
question was not an industrial matter, therefore Commission lacked jurisdiction to enquire into and deal with these matters
- Declaration and Order Issued - Transport Workers' Union of Australia, Industrial Union of Workers, Western Australian
Branch -v- Down South Transport Pty Ltd - C 145 of 2001 - SMITH, C - 06/07/01 - Road Transport ..........................................

2456

Conference referred re alleged harsh, unfair and unlawful dismissal - Applicant Union argued that the manner in which its
member was terminated was harsh, unfair and unlawful and sought an interim order for reinstatement - Respondent
opposed the claim - Commission reviewed authorities and relevant sections of the Act and found that it had power to issue
the interim order sought - Commission found that Applicant's member was aware of her terms and conditions of
employment at the time of making the statements and that the timing of the meeting with her employer before completion
of her shift was not oppressive or unfair or engineered in anyway to disadvantage her - Further, pursuant to s.26 of the Act
and having regard to "equity, good conscience and the substantial merits of the case", Commission found on balance that
the dismissal of the Applicant's member was harsh and issued an order for reinstatement - Granted - Australian Liquor,
Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Burswood Resort (Management) Limited CR 153 of 2001 - WOOD,C - 04/09/01 - Sport and Recreation .....................................................................................................

2639

2

Appeal against Decision of Commission (81WAIG2478 & 2782) re granted application for stay of proceedings in Matter No.
37/2001 - Appellant appealed against the Commission's "finding" in above matter number - Full Bench heard full argument
from the parties and applied various principles and found on a number of reasons that there was no miscarriage in the
exercise of the Commissioner's discretion, that the Commissioner's decision was one made on well established authority
and should not be lightly interfered with by the Full Bench and there was no question of such importance that, in the public
interest, the appeal should lie, therefore dismissed the appeal as incompetent - Dismissed - Paulownia Saw Milling, Timber
Supplies and Manufacturing Pty Ltd (ACN 081 463 452) -v- Mr WI Jones - FBA 43 of 2001 - Full Bench - SHARKEY
P/COLEMAN CC/WOOD,C - 11/10/01 - Other Manufacturing....................................................................................................

2715

Application seeking interim order pursuant to s.80E and s.80F of the I.R. Act - Applicant Union sought an interim order to
prohibit the Respondent from continuing disciplinary action against its member until the matter was determined - Public
Service Arbitrator reviewed authorities, relevant sections of the I.R. Act and found that the dispute would not be resolved
by conciliation and was now to be arbitrated, and that there was no power for the Arbitrator to make the interim order
sought - Dismissed - Civil Service Association of Western Australia Incorporated -v- Director General/Chief Executive
Officer, Family and Childrens Services - P 26 of 2001 - Public Service Arbitrator - SCOTT C. - 25/09/01 - Government
Administration ...............................................................................................................................................................................

2758

Appeal to Public Service Appeal Board re Decision to terminate employment - Appellant argued that that the dismissal should
attract the provisions of Public Sector Management Act 1994 relating to substandard performance and to prevail over
Workplace Agreements Act and thus, Public Service Appeal Board had jurisdiction to hear and determine matter Respondent argued that PSAB did not have jurisdiction because Workplace Agreements Act resolved an inconsistency that
arose and individual workplace agreement had primacy - Public Service Appeal Board found that Applicant had been
dismissed and pursuant to the workplace agreement the recourse in respect to dismissal was dealt with by Workplace
Agreements Act - One Member found that workplace agreement did not prevent the appeal being determined by Public
Service Appeal Board and there seemed to be an injustice to appeal against decision to terminate - Dismissed for want of
jurisdiction - Ms Thomas -v- Chief Executive Office, Ministry of Fair Trading - PSAB 1 of 2001 - Public Service Appeal
Board - SCOTT C. - 29/10/01 - Government Administration ........................................................................................................

2957

2

Appeal against Decision of Commission (81WAIG1660) re unfair dismissal and contractual entitlements - Appellant argued
against the finding of the dismissal on the grounds that deal with alleged erroneous findings in relation to the evidence Appellant argued that there was not sufficient evidence to establish that there was a dismissal - Full Bench found that this
was a discretionary decision and had defined a dismissal as the termination of a contract of employment and in this matter
there was too fragile a base in the evidence to support a finding of dismissal - Full Bench found that appeal should be
upheld as there was no dismissal or no dismissal was established to have occurred and there was no jurisdiction to hear and
determine the matter - Appeal Upheld and decision at first instance varied - Dr K Alexander -v- Ms JM Kirkham - FBA 44
of 2001 - Full Bench - SHARKEY P/GREGOR C/WOOD,C - 28/11/01 - Health Services...........................................................

3017

Complaint re Breach of Building Trades (Construction) Award 1987 - Interlocutory application regarding jurisdiction Complainant Union argued that the earlier proceedings were brought in order to achieve the production of time and wages
records in identifying the precise nature of the alleged breaches - Defendant argued that the Industrial Magistrate's Court
did not have jurisdiction to deal with complaint and that Claimant could not possibly prove the allegations made in the
claim - Industrial Magistrate found that Defendant had not made out its claim and that the matter should proceed to hearing
and interlocutory application be dismissed - Decision Issued - CONSTRUCTION, MINING, ENERGY -v- Kernaghan's
Joinery & Cabinet - M 121 of 2001 - Industrial Magistrate - Cicchini IM - 31/10/01 – Cabinetmaker ..........................................

3088

Appeal against Decision of the Chairman of Director of Apprenticeship Training - Appellant argued that there was a right of
appeal against decision to refuse to suspend the apprenticeship due to downturn in business - Respondent argued that
Commission did not have jurisdiction to deal with the matter because section of Industrial Training Act was not relevant
for appeal - Commission determined the question of jurisdiction from the proper meaning of the relevant sections of the
Industrial Training Act and found that Commission cannot assume for itself jurisdiction which had not been granted to it by
statute and thus had no jurisdiction to determine the appeal - Dismissed for want of jurisdiction - The Apprentice and
Traineeship Company - Midwest -v- Mr CM Mouncey - APA 1 of 2001;APPL 955 of 2001 - GREGOR C - 23/11/01 ...............

3105

ALLOWANCES
Application to vary the Engine Drivers (Building & Steel Construction) Award No. 20 of 1973 by consent - Applicant sought
amendments to various clauses in the award to incorporate the cost of living expenses and include provisions part of the
safety net - Respondent consented to application - Commission ordered liberty to apply to insert projects which occur from
time to time be placed in the award - Order Issued - CONSTRUCTION, MINING, ENERGY -v- Master Builders'
Association of Western Australia (Union of Employers) & Others - APPL 405 of 2001 - GREGOR C - 02/07/01 Construction Trade Services ..........................................................................................................................................................
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ALLOWANCES—continued
Conference re negotiations for a replacement agreement - Applicant argued that the basis for the urgent conference was the
difficulties being experienced between the parties in resolving an enterprise bargaining agreement, which led to employees
imposing overtime and other bans - Respondent Union argued that members had met and decided to take immediate
industrial action by withdrawing their labour for 48 hours - Commission found that Applicant express its attitudes and
provided information regarding a range of issues the subject of the dispute and the employees return to work, to continue to
work in accordance with their contracts of employment and to not undertake further industrial action while conciliation or
arbitration proceeded - Order Issued - Disability Services Commission -v- Civil Service Association of Western Australia
Incorporated - PSAC 8 of 2001 - Public Service Arbitrator - SCOTT C. - 06/07/01 - Health and Community Services ...............

1612

Application re site allowance - Applicant argued for an individual rate fixed for each hour that the employees worked in areas that
are defined as confined space in Australian Standard 2865 - Respondent argued that the present site allowance
contemplated all of the relevant disabilities present on the site - Commission referred to various authorities and was not
persuaded on this occasion, that the circumstances of the claim warranted a departure from the existing rights and
provisions such that it could conclude that there had been a change in workvalue, in terms of the conditions under which
work was performed at the site, such that a new allowance was warranted, therefore in all circumstances of the case,
Commission was compelled to conclude that the application be dismissed - Dismissed - Transfield Pty Ltd t/as Transfield
Operations and Maintenance -v- AUTO, FOOD, METAL, ENGIN UNION - CR 188 of 2000 - KENNER C - 16/07/00 Petroleum Coal Chemical Assoc ...................................................................................................................................................

2466

Complaint re breaches of an award regarding the payment of allowances - Supplementary reasons for decision regarding the issue
of penalties - Defendant sought to have the matter adjourned which was rejected by the Industrial Magistrate - The
penalties awarded reflect the seriousness and the consequences of the Defendant’s conduct - Industrial Magistrate awarded
the penalties to the Complainant - Granted - Mr CL Peters -v- James Turner Roofing Pty Ltd - CP 226 of 1999 - Industrial
Magistrate - Cicchini IM - 25/10/01 - Construction Trade Services .............................................................................................

2893

Application by consent to vary the Supermarkets and Chain Stores (Western Australia) Warehouse Award 1982 - Applicant Union
argued that it has been common practice to round the allowances to the nearest five cents - Agent for Respondent argued
that to do so will artificially inflate the final payment made to employees if they work for example, a further significant
number of hours on a Sunday - Commission found that the history of the amendment of these allowances had been that
they have proceeded by consent and if the parties have adopted a consistent practice then that really ought remain until they
reach an agreement to alter that practice - Further, Commission found that in all other respects, the application complied
with the State Wage Fixing Principles therefore, application was approved - Granted - The Shop, Distributive and Allied
Employees' Association of Western Australia -v- Coles Supermarkets Australia & Other - APPL 1612,1613,1678 of 2001 BEECH C - 20/11/01 – Various ....................................................................................................................................................

3082

Application re breach of award regarding payment of allowances - Complainant argued that he was not paid the correct
entitlements during his employment - Defendant argued that Complainant was an independent contractor and denied that
any award binds in relation to Complainant - Industrial Magistrate found that Complainant was an employee of the
Defendant and that Complainant did establish award coverage binding the Defendant - Supplementary reasons for decision
concerned the issue of penalties which the Industrial Magistrate awarded to the Complainant - Granted - Mr CL Peters -vJames Turner Roofing Pty Ltd - CP 226 of 1999 - Industrial Magistrate - Cicchini IM - 10/10/01 - Construction Trade
Services .........................................................................................................................................................................................

3093

ANNUAL LEAVE
Application re unfair dismissal and contractual entitlements - Applicant argued that after she had been off sick for a number of
weeks, she made an appointment to meet with the Respondent to discuss her return to work and the nature of her duties,
and at the request of Respondent, she drew up an agenda of what was to be discussed at the meeting - Further, Applicant
argued that she met with the Respondent and it was at that meeting that she was dismissed - Respondent argued that
Applicant's duties had been taken over by other staff, that it would have had to create another job for her, that Applicant did
not get along with other staff and that it was of the view that Applicant was unfit to come back to work - Commission
reviewed authorities and found on a number of reasons that Applicant's dismissal was unfair, that reinstatement was
impracticable and ordered that Applicant be paid compensation and denied contractual benefits - Granted in Part - Ms JM
Kirkham -v- Dr K Alexander - APPL 1366 of 2000 - BEECH C - 15/06/01 - Health Services .....................................................

1660

Application re unfair dismissal and contractual entitlements - Applicant sought six months compensation and $11,700 in unpaid
contractual benefits - Respondent argued applicant was not employed by Metropolis Concert Club - Commission found
that no employment relationship existed between Applicant and named Respondent - Dismissed for want of jurisdiction Mr DF Hill -v- Metropolis Concert Club - APPL 301 of 2001 - WOOD,C - 13/07/01 - Accommodatn, Cafes&Restaurants........

2443

Complaint re breach of award and the Minimum Conditions of Employment Act 1993 - Complainant argued that defendant
terminated his employment without notice or pay in lieu of notice, failed to pay him overtime rates of pay, annual leave
entitlements and wages - Further, Complainant sought to recover the sum of $6016.71 and interest thereon pursuant to s.32
of the Supreme Court Act 1935, the imposition of a penalty with respect to each breach of the award and costs - Defendant
argued that Complainant had abandoned his employment and lodged a counter claim for damages - Industrial Magistrate
reviewed authorities and found on evidence that Complainant had been dismissed for misconduct and by his own actions
disentitled himself to annual leave payments accrued during his employment and further, he had failed to prove that the
award binds the employer - IM further found that he did not have jurisdiction and power to deal with Defendants counter
claim for common law damages - Mr JS Strange -v- Moonstar Nominees Pty Ltd - CP 324 of 2000 - Industrial Magistrate Cicchini IM - 16/08/01 - Accommodatn, Cafes&Restaurants........................................................................................................

2568

Application re contractual entitlements - Applicants argued that they had been denied outstanding contractual entitlements not
being covered by the award - There was no appearance on behalf of the Respondent - Commission found that based on the
evidence presented the applicants had established their entitlements to outstanding benefits under their respective contracts
of employment - Upheld - Mr JC Da Silva -v- Axis Information Systems Pty Ltd - APPL 267,272,278,279,300 of 2001 COLEMAN CC - 02/08/01 - Communication Services.................................................................................................................

2576

Application re contractual entitlements - Applicant's agent argued that respondent had failed to meet obligations under the contract
of employment - There was no appearance on behalf of the respondent - Commission was satisfied that applicant was
employed by respondent and found that applicant had not been allowed benefits to which she was entitled under her
contract of employment - Granted - Ms MAC Dignam -v- iNature Australia Pty Ltd - APPL 900 of 2001 - BEECH C 10/08/01 ........................................................................................................................................................................................

2578

Application re unfair dismissal and contractual entitlements - Applicant argued that he had unfairly dismissed and had not been
paid his entitlements pursuant to the award regarding notice, annual leave or public holidays and superannuation - There
was no appearance on behalf of the Respondent - Commission reviewed authorities and found that the applicant's claims
were award benefits, that it cannot exercise a power under s.29 to give relief because the power for enforcement resides
solely with the Industrial Magistrate pursuant to s.83 of the Act - Commission further found that applicant was unfairly
dismissed, that reinstatement was unavailing and awarded compensation, and dismissed for want of jurisdiction the claims
for benefits as set out in the application - Ordered Accordingly - Mr PR Moritz -v- Home Again Enterprises Pty Ltd APPL 458 of 2001 - GREGOR C - 09/08/01 - Accommodatn, Cafes&Restaurants ......................................................................

2594
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Application re unfair dismissal and contractual entitlements - Applicant argued that the dismissal was harsh, oppressive and unfair
and sought annual leave entitlements - Respondent argued that the Applicant was dismissed by reason of a bona fide
redundancy due to the installation of synthetic greens and the bowling club's financial situation - Industrial Magistrate
found the redundancy was genuine and the Respondent had displayed procedural and substantive fairness, and the
Applicant was not entitled to annual leave loading - Dismissed - Mr P Smith -v- Rockingham Bowling Club Inc - M 42 of
2001 - Industrial Magistrate - Cicchini IM - 25/10/01 - Sport and Recreation ...............................................................................

2894

Application re contractual entitlements - Applicant argued that he has been denied a benefit under his contract of employment,
namely that his accrued annual leave entitlement paid to him on termination of his employment should have been paid at
the retainer and commission rate - Respondent denied the claim and argued that it had never on termination paid an average
of earnings to vehicle sales employees - Commission found that the material before it did not show that it was a term, either
expressly or by implication, of Applicant's contract of employment that he would be paid for untaken annual leave at the
retainer plus commission rate and accordingly dismissed the application - Dismissed - Mr KJ Bobridge -v- Peel
Automotive Group - APPL 790 of 2001 - BEECH C - 14/11/01 - Motor Vehicle Rtlg & Services................................................

3111

APPEAL
2
Appeal against Decision of Commission (unreported) re contractual entitlements claim - Appellant argued that "it was a misexercise of the Commissioner's discretion to strike out Appellant's application for want of prosecution with no other reason
than the non-attendance at the conference; that the Commissioner mis-exercise his discretion in striking out the Appellant's
(sic) application for want of prosecution when the Respondent had failed to file and serve particulars of its response to the
Appellant's application, and without contacting the Appellant to afford the Appellant an opportunity to provide some
explanation as to the reason for his non-attendance at the conference" - Further, Appellant sought leave to adduce evidence
on affidavit which was not evidence before the Commission at first instance - Full Bench reviewed authorities and found
on evidence that Appellant's non -appearance was not so much his fault as an error caused by the strain or stress he was
under - Full Bench further found that the justice of the matter, within the principles laid down in the authorities to which
they have referred, and the facts as they have found properly led to that conclusion, therefore, for those reasons, agreed to
uphold the appeal and made the order to remit the matter to the Commission, constituted by a single Commissioner Upheld and Order at first instance varied - Mr AW McConkey -v- M & A's of Denmark - FBA 19 of 2001 - Full Bench SHARKEY P/SCOTT C./WOOD,C - 12/07/01 .............................................................................................................................

1561

3

Application for joinder of Respondents to Award - Preliminary issue re further hearing and determination - Applicant Union
argued that Respondent's should not be given a second go and that decision of the Commission in Court Session was not
quashed - Respondents argued that the claim be remitted to Commission in Court Session to be heard afresh - Commission
in Court Session found that application should be listed for further hearing and determination afresh - Preliminary issue
determined - LIQUOR, HOSPITALITY & MISC -v- Airlite Cleaning Pty Ltd & Others - APPL 1431 of 1998 Commission in Court Session - BEECH C/SCOTT C./KENNER C - 11/06/01 – Cleaning...........................................................

1587

Application re appeal pursuant to s23B of the I.R. Act 1979 - Applicant Union sought to reverse a decision of the Respondent,
finding the Applicant's member guilty of misconduct - Preliminary Issue - Respondent argued that appeal should be
dismissed on the grounds that the appeal application was not filed within time specified in regulation 34(5) of the I.R.C.
Regulations 1985 - Further, that notwithstanding the repeal of those provisions of the Act establishing and providing the
jurisdiction and powers of the former Government School Teachers Tribunal, those parts of the Regulations previously
having application to the Tribunal continue to apply to proceedings such as these - Commission reviewed authorities and
observed that the intention of the legislature at the time of the repeal of these provisions in the Act relating to the Tribunal,
was to enable teachers in government schools to fall within the general jurisdiction of the Commission - Further,
Commission observed that had it been the intention of the legislature to limit the time within which such appeals under
s23B could be brought, it could have easily done so at the time of that amendment, as is the case in relation to unfair
dismissal applications, pursuant to ss29(1)(b)(i) and 29(2) of the Act - Commission, having regard to all of the
circumstances and the evidence before it, was not persuaded that Applicant had made out the appeal such that it should
disturb the conclusions reached by Respondent - Dismissed - The State School Teachers Union of W.A. (Incorporated) -vThe Minister for Education - APPL 1649 of 2000 - KENNER C - 29/06/01 – Education..............................................................

1613

2

Appeal against Decision of Commission (81WAIG1020) re unfair dismissal - Appellant argued on a number of grounds including
that the Learned Commissioner erred in fact and in law in finding that the Appellant had not made out his case that there
had beep an abuse of the Respondent's right to terminate his employment on the grounds of poor performance - Full Bench
observed that insofar as the appeal grounds challenged the exercise of discretion, that it had no warrant to interfere with the
exercise of the discretion at first instance unless the Appellant established that the Commission at first instance erred in
accordance with the well know principles laid down in "House v The King (1936) 55 CLR 499" - Further, regarding the
questions raised on appeal, Full Bench reviewed various authorities and Acts and was of the opinion that there was no error
of law or fact and no miscarriage of the exercise of discretion established, therefore dismissed the appeal - Dismissed - Mr
IW Cannon -v- Linfox Transport (Australia) Pty Ltd - FBA 16 of 2001 - Full Bench - SHARKEY P/BEECH C/KENNER
C - 07/08/01 - Other Transport.......................................................................................................................................................

2419

2

Appeals against Decision of Industrial Magistrate (unreported) re breach of award - Questions raised on these Appeals: Was the
Application frivolously or vexatiously instituted, and Costs - Power to award and quantum - Full Bench reviewed various
authorities and Acts and found on a number of reasons that His Worship did not erred in finding that the claim was
instituted frivolously or vexatiously and that he had jurisdiction and power to order costs - Appeal No. FBA 13/2001
upheld and decision at first instance varied and Appeal No. FBA 14/2001 dismissed - Falcon Investigations & Security Pty
Ltd -v- Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch - FBA 13,14 of 2001
- Full Bench - SHARKEY P/KENNER C/SMITH, C - 19/07/01 - Business Services ...................................................................

2425

1

Appeal against Decision of Full Bench (81WAIG990) re unfair dismissal and contractual entitlements - Appellant argued that the
Full Bench erred in law in holding that Respondent (Applicant) was employed in an industry as defined in s.7 of the I.R.
Act, 1979 and that the Commission thereby had jurisdiction to hear and determine the Respondent's (Applicant's) claim
pursuant to s.29 of the Act - Appellant sought an order for the Full Bench Decision to be quashed - Industrial Appeal Court
applied various legal principles and found that the factual circumstances alleged by the Appellant were not sustainable, that
the evidence was to the contrary and that the Full Bench correctly found on the facts that there was a sufficient connection
with Western Australia to found the jurisdiction of the Commission - Dismissed - Ray Douglas Parker -v- Mr MA
Tranfield - IAC 2 of 2001 - Industrial Appeal Court - Kennedy J./Anderson J./Ipp J. - 07/08/01 - Business Services ...................

2505

2

Appeal against Decision of Commission (81WAIG1424) re unfair dismissal and orders pursuant to s.27 of the Act - Appellant
argued that the Commission erred in law in that the order of the Commission to revoke an order of the Commission was
beyond the Commission's jurisdiction and by finding that it had power to make the Revocation Order and exercising its
discretion to make the Revocation Order, Commission erred in law and in fact - Respondent argued that there was no
appealable error made by the Commission and no public interest raised by the appeal - Full Bench found there was no slip
rule, the Commission was not correcting an error in substance or in form, and the order made at the first instance was made
without jurisdiction or power - Upheld - Aussie Online Limited (ACN 004 160 927) -v - Mr J Lane - FBA 36 of 2001 Full Bench - SHARKEY P/COLEMAN CC/SCOTT C. - 10/08/01...............................................................................................

2511

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

3193

CUMULATIVE DIGEST—continued
Page
APPEAL—continued
2
Appeal against Decision of Commission (81WAIG1033) re unfair dismissal - Appellant's notice of appeal did not comply with
regulations and although a notice of hearing was served there was no appearance by appellant at the hearing - Respondent
sought orders that the appeal be dismissed for want of prosecution - Full Bench found no evidence of hardship by the
appellant and the interests of the respondent outweighed those of the appellant as the liquidation of the company had been
delayed by the appeal - Dismissed - Mr E Kapsanis -v- Goldspace Pty Ltd T/as Paraburdoo Inn - FBA 17 of 2001 - Full
Bench - SHARKEY P/COLEMAN CC/KENNER C - 27/08/01 - Accommodatn, Cafes&Restaurants.........................................

2515

2

Appeal against Decision of Commission (81WAIG1238) re unfair dismissal - Appellant argued that the Learned Commission
erred in law and in fact on various grounds including that it awarded excessive compensation to the Respondents - Further,
Appellant sought an Order that the Decision of Commission in matters 1377 and 1378 of 2000 be quashed - Full Bench
reviewed evidence and applying the principles in House v. The King (HC)(op cit) and Gromark Packaging v. FMWU
(IAC)(op cit), found on a number of reasons that there was no error as alleged in the grounds of appeal, and no error in the
exercise of the Commissioner's discretion - Dismissed - Kingscape Holdings Pty Ltd -v- GK Smith & Other - FBA 20 of
2001 - Full Bench - SHARKEY P/COLEMAN CC/GREGOR C - 17/08/01 - Construction Trade Services.................................

2517

2

Appeal against Decision of Commission (81WAIG1271) re unfair dismissal - Appellant Union argued that the Commissioner
erred in law by finding the dismissal justified as a summary dismissal and the Commissioner's discretion miscarried in
regard to procedural fairness of the investigation - Full Bench found that procedural fairness was not fully afforded in the
investigation of the workplace fight, that the breach of conduct did not justify a summary dismissal, that dismissal was
harsh, oppressive and unfair and remitted the matter back to the Commission - Upheld - AUST MEAT INDUSTRY EMPL
UNION -v- Geraldton Meat Exports Pty Ltd - FBA 26 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/SCOTT C. 21/08/01 - Food, Beverage and Tobacco Mfg................................................................................................................................

2523

2

Appeal against Decision of Commission (81WAIG1046) re dismissed application for unfair dismissal - Appellant argued
Commissioner erred in law by dismissing the application as not being necessary or desirable in the public interest, and that
particulars did not raised new issues - Respondent sought an order for the appellant to pay costs - Full Bench found the late
filing of particulars was a clear occasion of prejudice, that the Commissioner was correct in dismissing the application and
dismissed the application for costs - Dismissed - Mr M Pietracatella -v- W.A. Italian Club (Inc) - FBA 18 of 2001 - Full
Bench - SHARKEY P/GREGOR C/WOOD,C - 13/08/01 - Accommodatn, Cafes&Restaurants ..................................................

2532

2

Appeal against Decision of Commission (81WAIG1651) re unfair dismissal - Appellant argued that the Learned Commissioner
erred on various grounds relating to the findings of loss and compensation - Further, Appellant sought orders that the
appeal be allowed and the decision at first instance be quashed and that compensation be assessed to the respondent
(applicant), but limited to the sum equivalent the wages entitlement for the "lost" period of service - Full Bench reviewed
evidence and authorities and having considered all of the relevant material and submissions found that no grounds of
appeal was made out and that the exercise of discretion at first instance (see House v The King (HC)(op cit)), was not in
error or established to be in error - Dismissed - Q-Vis Ltd -v- Mr SD Gordon - FBA 37 of 2001 - Full Bench - SHARKEY
P/COLEMAN CC/GREGOR C - 05/09/01 - Health Services........................................................................................................

2537

2

Appeal against Decision of Commission (80WAIG5658) re unfair dismissal and contractual entitlements - Appellant argued that
Commission had mistaken the facts, allowed extraneous or irrelevant matters to guide it, had reached a result that was, on
the facts, unreasonable or plainly unjust, had not taken into account some material consideration and had acted upon a
wrong principle - Full Bench reviewed evidence and principles laid down in House v. The King (HC)(op cit) and found
that the Commissioner at first instance miscarried its exercise of discretion and based on that findings, Full Bench found
and declared that the Appellant was harshly, oppressively and unfairly dismissed - Further, Full Bench reviewed other
principles and cases and granted the application to extend time within which to institute the appeal as it found that by
granting an extension of time, no injustice would be occasioned to the Respondent - Upheld, Order at first instance
suspended and matter remitted back to the Commission - Ms EJ Roast -v - Forx Pty Ltd (ACN 008 972 076) - FBA 54 of
2000 - Full Bench - SHARKEY P/COLEMAN CC/SCOTT C. - 14/08/01 - Property and Business Services ...............................

2541

2

Appeal against Decision of Commission (81WAIG1418) re contractual entitlements claim - Appellant argued that in relation to
issues regarding advertising allowance, the Commissioner erred in law and failed to consider the relevant evidence and in
relation to sales commission, the Commissioner erred in failing to take into account relevant evidence establishing the
existence (sic) of a sales transaction - Full Bench found on evidence that there was no evidence of a sales transaction, but a
broad reference to it - Further, there was nothing of error in what the Commissioner did, that the burden was not discharged
to establish what Appellant claimed and that there was no error in the exercise of the discretion (see House v The King
[1936] 55 CLR 499), therefore, the appeal was not made out - Dismissed - Mr GS Hincks -v- Darrell Crouch and
Associates Pty Ltd - FBA 32 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/WOOD,C - 11/10/01 - Property
Services .........................................................................................................................................................................................

2701

2

Appeal against Decision of Commission (81WAIG2478 & 2782) re granted application for stay of proceedings in Matter No.
37/2001 - Appellant appealed against the Commission's "finding" in above matter number - Full Bench heard full argument
from the parties and applied various principles and found on a number of reasons that there was no miscarriage in the
exercise of the Commissioner's discretion, that the Commissioner's decision was one made on well established authority
and should not be lightly interfered with by the Full Bench and there was no question of such importance that, in the public
interest, the appeal should lie, therefore dismissed the appeal as incompetent - Dismissed - Paulownia Saw Milling, Timber
Supplies and Manufacturing Pty Ltd (ACN 081 463 452) -v- Mr WI Jones - FBA 43 of 2001 - Full Bench - SHARKEY
P/COLEMAN CC/WOOD,C - 11/10/01 - Other Manufacturing ...................................................................................................

2715

2

Appeal against Decision of Commission (81WAIG1449) re unfair dismissal claim - Appellant argued that the Commission erred
in determining the amount of compensation to be paid to the appellant and that the Commission ought to have awarded the
equivalent of 6 months' remuneration, plus any associated employer superannuation contribution due, less any amount
earned in the interim, being the maximum capable of being awarded within the Commission's jurisdiction - Full Bench
found on evidence that the Commissioner erred only by reducing the amount claimed - Further, Full Bench were not
satisfied that an allowance should be made for superannuation in this case, as it was not claimed at first instance - Upheld
and decision at first instance varied - Mrs JM Temby -v- Albany and Districts Skills Training Committee Incorporated FBA 39 of 2001 - Full Bench - SHARKEY P/SMITH, C/WOOD,C - 02/10/01 - Business Services ............................................
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Appeal against Decision of Commission (81WAIG1198) re unfair dismissal and contractual entitlements - Three appeals were
heard together by direction of Full Bench - Appellant (Applicant) argued that the learned Commissioner erred in finding
that there were two claims, erred by failing to apply identified tests and making a finding of length of service to which
entitlement of implied term of reasonable notice in contract was, erred in finding the factors for determining what
constituted reasonable notice and entitlement to reasonable severance pay - Further Appellant (Applicant) argued that
learned Commissioner erred in finding whether Appellant should have been retained in preference to another employee and
erred in lieu of notice - Appellant (Respondent) argued that learned Commissioner erred in deciding that the terms of
Individual Employment Agreement did not govern Applicant's employment and erred in not identifying all the terms of
Applicant's contract of employment - erred in not deciding that Respondent's policy in relocation had been replace or
modified, and that Applicant was entitled to be relocated or returned to Melbourne, erred in deciding that it was unfair for
Respondent not to have given Applicant a further eight weeks pay of severance when Commissioner had decided that
Applicant had no contractual entitlement to a severance payment at all and that Applicant had lost a fair redundancy
payment when there was no entitlement to any redundancy payment and had erred in deciding that Respondent had
breached an implied term of Minimum Condition of Employment Act 1993 - Full Bench found that decision was a
discretionary decision and for appeals to succeed Appellant must establish that Commission at first instance erred in the
exercise of discretion -Full Bench made a number of observations and conclusions and determined that appeal by
Respondent was not made out as there was no miscarriage of discretion and dismissed - Full Bench found that Appeal by
Applicant should be upheld as Commissioner's discretion had been miscarried having regards to the principles laid down
and that the other appeal by Applicant should also be upheld in part in relation to the quantum of severance pay - Orders
Issued - Dismissed and Upheld in part - AWI Administration Services Pty Ltd -v- Mr A Birnie - FBA 22,23,24 of 2001 Full Bench - SHARKEY P/COLEMAN CC/SMITH, C - 26/10/01 - Other Mining ......................................................................

2849

2

Appeals against Decision of Commission (81 WAIG 895) - Appellant argued that the Learned Commissioner erred in law by
failing to make sufficient findings of fact regarding allegations of dishonesty and impropriety - Cross appeal by the
Respondent argued that the Learned Commissioner erred in law and fact by finding the dismissal although unlawful was
not harsh, oppressive or unfair - Full Bench found the summary dismissal although not lawful was not unfair and the cross
appeal was not made out - Full bench found there was insufficient evidence to establish the claim that the Respondent
owed the Appellant money and the appeal was not made out - Dismissed - BGC (Australia) Pty Ltd -v- Mr I Phippard FBA 7,12 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/WOOD,C - 22/10/01 - General Construction............................

2865

Appeal to Public Service Appeal Board re Decision to terminate employment - Appellant argued that that the dismissal should
attract the provisions of Public Sector Management Act 1994 relating to substandard performance and to prevail over
Workplace Agreements Act and thus, Public Service Appeal Board had jurisdiction to hear and determine matter Respondent argued that PSAB did not have jurisdiction because Workplace Agreements Act resolved an inconsistency that
arose and individual workplace agreement had primacy - Public Service Appeal Board found that Applicant had been
dismissed and pursuant to the workplace agreement the recourse in respect to dismissal was dealt with by Workplace
Agreements Act - One Member found that workplace agreement did not prevent the appeal being determined by Public
Service Appeal Board and there seemed to be an injustice to appeal against decision to terminate - Dismissed for want of
jurisdiction - Ms Thomas -v- Chief Executive Office, Ministry of Fair Trading - PSAB 1 of 2001 - Public Service Appeal
Board - SCOTT C. - 29/10/01 - Government Administration ........................................................................................................

2957

2

Appeal against Decision of Commission (81WAIG1660) re unfair dismissal and contractual entitlements - Appellant argued
against the finding of the dismissal on the grounds that deal with alleged erroneous findings in relation to the evidence Appellant argued that there was not sufficient evidence to establish that there was a dismissal - Full Bench found that this
was a discretionary decision and had defined a dismissal as the termination of a contract of employment and in this matter
there was too fragile a base in the evidence to support a finding of dismissal - Full Bench found that appeal should be
upheld as there was no dismissal or no dismissal was established to have occurred and there was no jurisdiction to hear and
determine the matter - Appeal Upheld and decision at first instance varied - Dr K Alexander -v- Ms JM Kirkham - FBA 44
of 2001 - Full Bench - SHARKEY P/GREGOR C/WOOD,C - 28/11/01 - Health Services...........................................................

3017

2

Appeal against Decision of Public Service Arbitrator (81 WAIG 2563) re jurisdiction and application for interim orders Appellant argued that the Public Service Arbitrator had no jurisdiction as the matter was a temporary deployment and
subject to Public Sector Standards - Respondent Union submitted that there was ostensible bias in the President Application for the President to disqualify himself was dismissed - Full Bench found that the matter was within the
Arbitrator's jurisdiction - Dismissed - Commissioner of Police -v- Civil Service Association of Western Australia
Incorporated - FBA 51 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/GREGOR C - 09/11/01 - Government
Administration ...............................................................................................................................................................................

3026

2

Appeal against Decision of Commission (81 WAIG 1393) re unfair dismissal - First appeal by the Appellant argued the
Commissioner erred in law on a number of grounds, one being the dismissal was harsh, oppressive and unfair, and the
finding that reinstatement was practicable - Second appeal by Respondent Union argued the Commissioner lacked
jurisdiction to make order 3 regarding reinstatement - Full Bench found the dismissal was unfair and there was no error in
the exercise of discretion established, and dismissed the appeal -Regarding the cross appeal the Full Bench found there was
no power and no jurisdiction conferred and the appeal was upheld - Appeal No. FBA 34/2001 Dismissed and Appeal No.
FBA 35/2001 Upheld - CONSTRUCTION, MINING, ENERGY -v- BHP Iron Ore Pty Ltd - FBA 34,35 of 2001 - Full
Bench - SHARKEY P/COLEMAN CC/SMITH, C - 19/11/01 - Metal Ore Mining.......................................................................

3031

2

Appeal against Decision of Commission (81 WAIG 1463) re unfair dismissal - Appellant argued Commissioner erred in law by
failing to take into account the deliberate act of misconduct, and the finding that reinstatement or re -employment was
impracticable - Full Bench found that dismissal was harsh and unfair, and that reinstatement was impracticable - Further,
there was no error in the exercise of discretion at the first instance and no grounds of appeal were made out - Dismissed Clifton Nominees Pty Ltd -v- Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch - FBA 29 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/SMITH, C - 08/11/01 - Accommodatn,
Cafes&Restaurants ........................................................................................................................................................................

3038

2

Appeal against Decision of Commission (81 WAIG 1668) re unfair dismissal by reason of redundancy - Appellant argued
Commissioner erred in law on a number of grounds, one being the dismissal was not harsh, oppressive or unfair but the
result of a genuine redundancy - Appellant sought leave to adduce fresh evidence in the form of an affidavit which was
dismissed by the Full Bench - Full Bench found that Appellant was made redundant and the grounds of the appeal were not
made out as there was no error in the exercise of discretion at the first instance - Dismissed - Mr A Morrison -v- Uniting
Church of Australia, Trinity Parish - FBA 45 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/WOOD,C - 21/11/01 Community Services......................................................................................................................................................................

3042

2

Appeal against Decision of Industrial Magistrate (81 WAIG 1389) re breach of award - Appellant argued that the decision to
dismiss the complaint be quashed and that the original complaint be referred to the Industrial Magistrates Court for
determination, as His Worship erred on a number of grounds in his findings - Full Bench found that the Industrial
Magistrate was correct in dismissing the application - Further, Full Bench found that Appellant was a junior employee and
not an apprentice, or a casual employee and that he was not employed to work with the consent of the union - Dismissed Mr A La Guidara -v- Antonino Tripolitano - FBA 30 of 2001 - Full Bench - SHARKEY P/BEECH C/SCOTT C. 15/11/01 - Construction Trade Services .........................................................................................................................................
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Appeal against Decision of the Chairman of Director of Apprenticeship Training - Appellant argued that there was a right of
appeal against decision to refuse to suspend the apprenticeship due to downturn in business - Respondent argued that
Commission did not have jurisdiction to deal with the matter because section of Industrial Training Act was not relevant
for appeal - Commission determined the question of jurisdiction from the proper meaning of the relevant sections of the
Industrial Training Act and found that Commission cannot assume for itself jurisdiction which had not been granted to it by
statute and thus had no jurisdiction to determine the appeal - Dismissed for want of jurisdiction - The Apprentice and
Traineeship Company - Midwest -v- Mr CM Mouncey - APA 1 of 2001;APPL 955 of 2001 - GREGOR C - 23/11/01 ...............

3105

APPRENTICES AND JUNIORS
Application re unfair dismissal and contractual entitlements - Applicant argued that on completion of his apprenticeship he was
offered a permanent position of mechanic and accepted it - Respondent argued that Applicant was never offered or
employed as a mechanic - Commission found that Applicant was never employed as a mechanic and application was
without foundation - Dismissed for want of jurisdiction - Mr D Pestana -v- New Town Toyota - APPL 2005 of 2000 BEECH C - 02/07/01 - Motor Vehicle Rtlg & Services.................................................................................................................

1673

2

Appeal against Decision of Industrial Magistrate (81 WAIG 1389) re breach of award - Appellant argued that the decision to
dismiss the complaint be quashed and that the original complaint be referred to the Industrial Magistrates Court for
determination, as His Worship erred on a number of grounds in his findings - Full Bench found that the Industrial
Magistrate was correct in dismissing the application - Further, Full Bench found that Appellant was a junior employee and
not an apprentice, or a casual employee and that he was not employed to work with the consent of the union - Dismissed Mr A La Guidara -v- Antonino Tripolitano - FBA 30 of 2001 - Full Bench - SHARKEY P/BEECH C/SCOTT C. 15/11/01 - Construction Trade Services.........................................................................................................................................

3054

Appeal against Decision of the Chairman of Director of Apprenticeship Training - Appellant argued that there was a right of
appeal against decision to refuse to suspend the apprenticeship due to downturn in business - Respondent argued that
Commission did not have jurisdiction to deal with the matter because section of Industrial Training Act was not relevant
for appeal - Commission determined the question of jurisdiction from the proper meaning of the relevant sections of the
Industrial Training Act and found that Commission cannot assume for itself jurisdiction which had not been granted to it by
statute and thus had no jurisdiction to determine the appeal - Dismissed for want of jurisdiction - The Apprentice and
Traineeship Company - Midwest -v- Mr CM Mouncey - APA 1 of 2001;APPL 955 of 2001 - GREGOR C - 23/11/01 ...............

3105

AWARDS
3
Application for joinder of Respondents to Award - Preliminary issue re further hearing and determination - Applicant Union
argued that Respondent's should not be given a second go and that decision of the Commission in Court Session was not
quashed - Respondents argued that the claim be remitted to Commission in Court Session to be heard afresh - Commission
in Court Session found that application should be listed for further hearing and determination afresh - Preliminary issue
determined - LIQUOR, HOSPITALITY & MISC -v- Airlite Cleaning Pty Ltd & Others - APPL 1431 of 1998 Commission in Court Session - BEECH C/SCOTT C./KENNER C - 11/06/01 – Cleaning ..........................................................
Application to vary the Engine Drivers (Building & Steel Construction) Award No. 20 of 1973 by consent - Applicant sought
amendments to various clauses in the award to incorporate the cost of living expenses and include provisions part of the
safety net - Respondent consented to application - Commission ordered liberty to apply to insert projects which occur from
time to time be placed in the award - Order Issued - CONSTRUCTION, MINING, ENERGY -v- Master Builders'
Association of Western Australia (Union of Employers) & Others - APPL 405 of 2001 - GREGOR C - 02/07/01 Construction Trade Services..........................................................................................................................................................
Application to vary Grain Handling Salaried Officers' Consolidated Award No. 37 of 1965 - Applicant argued that the terms of
Western Australian Grain Handling Salaried Officers' Enterprise Agreement 1996 be incorporated into the Award Respondent Union consented to application - Commission found that the requirements of the Principles were met providing
that the Arbitrated Safety Net Adjustments were accurately quantified separately in clause 31 - Salaries - Order Issued Co-Operative Bulk Handling Limited -v- Western Australian Grain Handling Salaried Officers Association (Union of
Workers) - APPL 29 of 2000 - SMITH, C - 22/06/01 - Grain, Sheep & Beef Cattle Frm..............................................................
Application by consent to vary the Metal Trades (General) Award 1966 re the Second Schedule - List of Respondents Commission found that it was empowered under Section 47 of the I.R. Act to cancel defunct awards or delete employers
from awards in certain cases but had difficulties where the deletion of named respondents to the award changed the scope
of the award - Further, Commission found that variation did not change the scope of the award and award varied by
consent - Order Issued - AUTO, FOOD, METAL, ENGIN UNION -v- Anodisers W.A. & Others - APPL 1785 of 2000 GREGOR C - 03/07/01 .................................................................................................................................................................
Application to vary the Malting Industry Award 1993 and Conference Referred re Dispute over terms and conditions of
employment of Union member - Applicant Union argued that the member be offered employment as a full time malt
production operator under the terms of the Malt Industry award and any applicable industrial agreement between the parties
- Further, the variation to award had jurisdiction to bind the parties to the award - Respondent opposed the claims and
argued that the variation to the award would impose restrictions on the employer's rights to engage contractors and upon
their rights to engage persons under terms and conditions determined by the employer - Further, Respondent argued that
the employee was caught in the revised strategy to source new labour from external labour supplies to reduce costs Commission found that the application to vary the award cut across some of the already established practices in the
industry regarding engagement of contractors for shortfall work and that the application to vary be dismissed - Further,
Commission found that the employee should have been provided with full time employment directly by Respondent as a
Malt Processing Operator and that Respondent employ employee as agreed by the parties - Orders Issued - The Breweries
and Bottleyards Employees' Industrial Union of Workers of Western Australia -v- Kirin Australia Pty Ltd - APPL 1394 of
2001;CR 169 of 2001 - WOOD,C - 19/10/01 – Brewing...............................................................................................................
Application by consent to vary the Supermarkets and Chain Stores (Western Australia) Warehouse Award 1982 - Applicant Union
argued that it has been common practice to round the allowances to the nearest five cents - Agent for Respondent argued
that to do so will artificially inflate the final payment made to employees if they work for example, a further significant
number of hours on a Sunday - Commission found that the history of the amendment of these allowances had been that
they have proceeded by consent and if the parties have adopted a consistent practice then that really ought remain until they
reach an agreement to alter that practice - Further, Commission found that in all other respects, the application complied
with the State Wage Fixing Principles therefore, application was approved - Granted - The Shop, Distributive and Allied
Employees' Association of Western Australia -v- Coles Supermarkets Australia & Other - APPL 1612,1613,1678 of 2001 BEECH C - 20/11/01 – Various ....................................................................................................................................................

3082

BONUS
Application re contractual entitlements - Applicant argued that he had been denied contractual entitlements based on 1% of gross
earnings and two weeks pay for the period of notice - Respondent argued that the entitlement ceased with a variation to the
contract and that Applicant's services were summarily terminated the day after he had submitted his resignation when it
became known that Applicant was offering alternate employment to two other employees of Respondent company with a
competitor and thus no payment in lieu of the notice period payable - Commission found in favour of Applicant's claim of
1% of gross earnings and dismissed the claim for payment in lieu of notice - Upheld in part - Mr CO Danks -v- Derrol
Crane Esperance General 'Daytona Investments' - APPL 104 of 2001 - COLEMAN CC - 24/05/01 - Road Transport.................
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BONUS—continued
Conference referred re bonus payments - Applicant Union argued that its member was disadvantage because his base salary under
the award was less than the base salary of employees who are designated as "staff employees" and that in the case of its
member, he should be entitled to the same rule as the Respondent's designated "staff employees", that is, the bonus should
be paid on his base salary including allowances - Further, Applicant Union argued that the all-up salary included the
various allowances and that therefore the bonus actually paid to staff was to be seen as being paid on a notional base award
wage plus allowances and sought the same basis of calculation for its member - Respondent opposed the claim and argued
that the Commission should not regard the payment of the bonus in isolation, rather, the fact that some employees are paid
by the award, and others are paid via a workplace agreement, will inevitably result in differences in employment conditions
- Further, Respondent argued that the bonus was applied consistently throughout its operation and to grant the union's
claim would introduce anomalies rather than remove them - Commission reviewed authorities and relevant sections of the
I.R. Act and issued a Declaration that the manner in which the bonus was paid in the case of the union member was not fair
and adjourned the application for one month during which time the parties were directed to meet in an endeavour to reach
an agreement and report back to the Commission - Granted in principle - COMM, ELECTRIC, ELECT, ENERGY -vMillennium Inorganic Chemicals - CR 279 of 2000 - BEECH C - 29/06/01 - Petroleum Coal Chemical Assoc............................
Application re contractual entitlements - Applicant argued he was entitled to annual bonus and deducted wages - Respondent
argued applicant was not due annual bonus as his employment was casual in nature - Commission determined applicant
was not employed as a casual and outstanding annual bonus granted - Claim for deducted wages was dismissed for want of
jurisdiction - Granted in Part - Mr RC Whyte -v- Narrogin Brick - APPL 1869 of 2000;APPL 651 of 2001 - WOOD,C 13/07/01 - Construction Trade Services .........................................................................................................................................
Application re contractual entitlement - Applicant argued that she was entitled to three quarters of a bonus for the period
November 2000 to January 2001 - Respondent argued that the applicant had not worked the full trimester and was not
entitled to the bonus - Commission reviewed authorities and based on the evidence presented, found that it was not
legitimate to imply into the contract some part payment of the bonus - Dismissed - Mrs TA Kockernack -v- Abacus
Calculators (WA) Pty Ltd - APPL 545 of 2001 - WOOD,C - 15/08/01 - Business Services ..........................................................
BREACH OF ACTS/AWARDS/ORDERS
Application re unfair dismissal and contractual entitlements - Applicant argued that he was summarily dismissed, his position was
abolished, he was made redundant and paid one month's salary in lieu of notice which was not in accordance with the
contract and that respondent breached the Minimum Conditions of Employment Act 1993, therefore sought either
reinstatement or compensation - Respondent argued that with a restructure applicant's position was abolished and he was
advised of the reasons for decision to terminate his services - Commission found that respondent had not discharged its
onus to prove that this was a genuine redundancy, that the dismissal was both procedurally and substantively unfair, that
applicant certainly did not receive a fair go all round and, as it would be impracticable for him to return to work with
respondent, awarded compensation - Granted - Mr P Dellys -v- Elderslie Finance Corporation Limited - APPL 1185 of
2000 - WOOD,C - 20/06/01 - Finance ...........................................................................................................................................
2
Appeals against Decision of Industrial Magistrate (unreported) re breach of award - Questions raised on these Appeals: Was the
Application frivolously or vexatiously instituted, and Costs - Power to award and quantum - Full Bench reviewed various
authorities and Acts and found on a number of reasons that His Worship did not erred in finding that the claim was
instituted frivolously or vexatiously and that he had jurisdiction and power to order costs - Appeal No. FBA 13/2001
upheld and decision at first instance varied and Appeal No. FBA 14/2001 dismissed - Falcon Investigations & Security Pty
Ltd -v- Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch - FBA 13,14 of 2001
- Full Bench - SHARKEY P/KENNER C/SMITH, C - 19/07/01 - Business Services ...................................................................
Complaint re breach of Workplace Agreement Act 1993 - Complainants argued that the defendants had committed breaches under
section 68 and 70 of the Workplace Agreement Act and sought payment of penalty and costs - Their claim for
reinstatement was abandoned during the proceedings - Respondents denied that they had threatened or intimidated the
complainants because of their refusal to sign their Workplace Agreements - Industrial Magistrate found the charges proved
against the defendants on the evidence presented - Order Issued - Ms NM Stokoe -v- Mr DM Wimbridge - CP 12,15,16,17
of 2001 - Industrial Magistrate - Tarr IM - 25/07/01 - Other Transport..........................................................................................
Complaint re breach of Workplace Agreement Act 1993 - Complainant argued he was a full time employee and his termination
was unfair, harsh or oppressive contrary to the provisions of s.18 of the WAA Act, 1993 - Defendant refuted the allegation
that there had been an unfair dismissal - Industrial Magistrate found on the evidence presented that Complainant was a
casual employee, that after his operation, his employment status was left in the air and that had he, when he was ready to
go back to work, did as he had done in the past, gone along to see the Defendant, it may well be that he would still be
employed on a similar basis, therefore there was no dismissal - Dismissed - Mr RW McLeod -v- BRL Hardy Limited - CP
315 of 2000 - Industrial Magistrate - Tarr IM ................................................................................................................................
2
Appeal against Decision of Industrial Magistrate (81 WAIG 1389) re breach of award - Appellant argued that the decision to
dismiss the complaint be quashed and that the original complaint be referred to the Industrial Magistrates Court for
determination, as His Worship erred on a number of grounds in his findings - Full Bench found that the Industrial
Magistrate was correct in dismissing the application - Further, Full Bench found that Appellant was a junior employee and
not an apprentice, or a casual employee and that he was not employed to work with the consent of the union - Dismissed Mr A La Guidara -v- Antonino Tripolitano - FBA 30 of 2001 - Full Bench - SHARKEY P/BEECH C/SCOTT C. 15/11/01 - Construction Trade Services .........................................................................................................................................
Complaint re breach of award - Complainant Union argued that employee was an employee of the Respondent and subject to the
award - Complainant Union further argued that employee was not paid for working overtime and meal allowances Respondent argued that award had no relevance in proceedings as award was not applicable to Respondent and that
subcontractors were only employed to carry out the manufacturing - Industrial Magistrate found that there was an
employee/employer relationship as employee was only providing his services, that he was also given directions on a daily
basis and his duties were supervised, therefore he was an employee - Further, IM found that award applied to him and
Respondent - Award entitlements, costs and fines were ordered - Decision Issued - The Western Australian Builders'
Labourers, Painters & Plasterers Union of Workers -v- Mateko Holdings Pty Ltd - M 84 of 2001 - Industrial Magistrate Tarr IM - 18/10/01 - Construction Trade Services .........................................................................................................................
Complaint re breach of Building Trades (Construction) Award 1987 - Interlocutory application regarding jurisdiction Complainant Union argued that the earlier proceedings were brought in order to achieve the production of time and wages
records in identifying the precise nature of the alleged breaches - Defendant argued that the Industrial Magistrate's Court
did not have jurisdiction to deal with complaint and that Claimant could not possibly prove the allegations made in the
claim - Industrial Magistrate found that Defendant had not made out its claim and that the matter should proceed to hearing
and interlocutory application be dismissed - Decision Issued - CONSTRUCTION, MINING, ENERGY -v- Kernaghan's
Joinery & Cabinet - M 121 of 2001 - Industrial Magistrate - Cicchini IM - 31/10/01 – Cabinetmaker ..........................................
Complaint re breach of Workplace Agreement - Complainant sought unpaid entitlements pursuant to the workplace agreement,
including claims for pre-judgment interest, penalties pursuant to s83(6) of the I.R. Act, 1979 and costs - Defendant
conceded that the Claimant was entitled to payment for normal working hours and holiday pay but denied liability for the
payment of pay in lieu of notice, maintaining that the Claimant resigned, and in such circumstances was not entitled to pay
in lieu of notice under the workplace agreement - Industrial Magistrate was not satisfied based on the evidence presented
that the Claimant was dismissed, therefore his claim for one week's pay in lieu of notice was dismissed - Further, IM issued
Orders by consent, that Respondent pay the Claimant the amount of $1058.00 plus interest fixed at $40.00, and reimburse
the Claimant the amount of $40.00 being the cost of making the claim - Reasons for Decision Issued - Mr P Maindok -vCabletech Electrical Pty Ltd - M 124 of 2001 - Industrial Magistrate - Tarr IM - 22/11/01 - Other Services.................................
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BREACH OF ACTS/AWARDS/ORDERS—continued
Complaint re breach of award regarding payment of allowances - Complainant argued that he was not paid the correct entitlements
during his employment - Defendant argued that Complainant was an independent contractor and denied that any award
binds in relation to Complainant - Industrial Magistrate found that Complainant was an employee of the Defendant and that
Complainant did establish award coverage binding the Defendant - Supplementary reasons for decision concerned the issue
of penalties which the Industrial Magistrate awarded to the Complainant - Granted - Mr CL Peters -v- James Turner
Roofing Pty Ltd - CP 226 of 1999 - Industrial Magistrate - Cicchini IM - 10/10/01 - Construction Trade Services ......................

3093

CASUAL WORK
Application re unfair dismissal - Applicant argued that the foreman had dismissed him or he was constructively dismissed in that
the foreman was aggressive, abusive and an attack that entitled Applicant to withdraw from contract - Respondent argued
that Applicant was never dismissed and that he was employed on a casual basis - Further, Applicant's behaviour on the day
in question was unacceptable as Applicant was upset and angry and behaved in an aggressive manner - Commission found
that Applicant was not unfairly dismissed and that language used by Applicant should not be used in a way that was
abusive of the employer or other such person and that Applicant was angry and his behaviour was unacceptable - Order
Issued - Mr JT Wells -v- Carmelo Antonio Puglia t/as Tiltmasters Trailers - APPL 387 of 2001 - SMITH, C - 06/07/01 Construction Trade Services..........................................................................................................................................................

1681

Application re contractual entitlements - Applicant argued he was entitled to annual bonus and deducted wages - Respondent
argued applicant was not due annual bonus as his employment was casual in nature - Commission determined applicant
was not employed as a casual and outstanding annual bonus granted - Claim for deducted wages was dismissed for want of
jurisdiction - Granted in Part - Mr RC Whyte -v- Narrogin Brick - APPL 1869 of 2000;APPL 651 of 2001 - WOOD,C 13/07/01 - Construction Trade Services.........................................................................................................................................

2450

CLASSIFICATION
Conference referred re reclassification of positions - Applicant Union sought on behalf of two of its members to have the Public
Service Arbitrator hear and determine the matter - Respondent argued that the Union's members had agreed to a HR
consultancy firm to provide a fair and reasonable process for a job evaluation and to accept such a process as the final
determination of the matter - Public Service Arbitrator found that the Applicant's members entered into an agreement with
the Respondent to resolve the issue of classification therefore, in accordance with s.27(1) of the I.R. Act, dismissed the
matter as not necessary or desirable in the public interest - Dismissed - Civil Service Association of Western Australia
Incorporated -v- Chief Executive Officer Water Corporation - PSACR 7 of 2001 - Public Service Arbitrator - SCOTT C. 21/09/01 - Government Administration.........................................................................................................................................

2756

COMMON RULE
3
Application for joinder of Respondents to Award - Preliminary issue re further hearing and determination - Applicant Union
argued that Respondent's should not be given a second go and that decision of the Commission in Court Session was not
quashed - Respondents argued that the claim be remitted to Commission in Court Session to be heard afresh - Commission
in Court Session found that application should be listed for further hearing and determination afresh - Preliminary issue
determined - LIQUOR, HOSPITALITY & MISC -v- Airlite Cleaning Pty Ltd & Others - APPL 1431 of 1998 Commission in Court Session - BEECH C/SCOTT C./KENNER C - 11/06/01 – Cleaning ..........................................................

1587

COMPENSATION
Application re unfair dismissal - Applicant argued that he was harshly, oppressively and unfairly dismissed and sought a benefit
arising out of his contract of employment - Respondent argued that prior to applicant's employment being terminated he
told applicant that he had two weeks to demonstrate that he could do the job and demonstrate some real changes in his
work or his employment would be terminated - Commission found that it was apparent from all of the evidence given in
the proceedings that applicant's style of work was incompatible with the requirements of respondent's business, that
applicant should have been given 3 months' notice to terminate or 3 months' salary in lieu of notice, and declared that
applicant was unfairly dismissed - Order Issued - Mr MRS Barnes -v- Dayman Holdings Pty Ltd ABN 009 309 468
Trading as Reynolds & Associates - APPL 1792 of 2000 - SMITH, C - 01/06/01 – Advertising ..................................................

1616

Application re unfair dismissal - Applicant argued that he was unfairly dismissed, did not consider reinstatement to be practicable
and sought compensation for dismissal and payment in lieu of notice - Respondent argued that applicant was dismissed for
continued poor performance and breach of trust and contract - Commission found from all the evidence that applicant's
performance regarding attendance, sales figures and completion of daily sales records was inadequate, that he was
terminated for failing to improve his performance levels, for a breakdown in trust and that applicant was dealt with fairly Dismissed - Mr J Bradley -v- Lanier (Australia) Pty Ltd - APPL 1557 of 2000 - WOOD,C - 22/06/00 – Equipment ...................

1621

Application re unfair dismissal - Applicant argued that his dismissal was unfair, he was not given a "fair go all round", that
respondent failed to give appropriate notice of the possibility of redundancy and that his termination was carried out in a
manner which breached the respondent's own policy and principles of natural justice - Respondent argued that applicant
should have known that his employment was not secure and when the review was undertaken and decision made to make
his position redundant he was advised as soon as practicable - Commission found that applicant was overseas and not
shown the documents completed at the time decision was taken to make him redundant, he was unaware of any threat to his
job security and had the expectation of continuing employment and becoming a permanent resident, and respondent's
promoted initiations to cut costs did not infer the possibility of redundancies - Further, Commission found that the decision
to terminate applicant's employment was based on flawed information and this was unfair, that reinstatement was
impractical and in the circumstances ordered compensation - Order Issued - Mr S Castles -v- Haliburton - APPL 1356 of
1999 - COLEMAN CC - 20/02/01 - Oil and Gas Extraction .........................................................................................................

1625

Application re unfair dismissal and contractual entitlements - Applicant argued that he was summarily dismissed, his position was
abolished, he was made redundant and paid one month's salary in lieu of notice which was not in accordance with the
contract and that respondent breached the Minimum Conditions of Employment Act 1993, therefore sought either
reinstatement or compensation - Respondent argued that with a restructure applicant's position was abolished and he was
advised of the reasons for decision to terminate his services - Commission found that respondent had not discharged its
onus to prove that this was a genuine redundancy, that the dismissal was both procedurally and substantively unfair, that
applicant certainly did not receive a fair go all round and, as it would be impracticable for him to return to work with
respondent, awarded compensation - Granted - Mr P Dellys -v- Elderslie Finance Corporation Limited - APPL 1185 of
2000 - WOOD,C - 20/06/01 – Finance ..........................................................................................................................................

1632

Application re unfair dismissal - Applicant argued that he was unfairly dismissed - Respondent argued that applicant failed to
report for work, constituting abandonment of his employment, furthermore that his employment was subject to a term of 3
months' probation and by reason of federal award coverage the terms of Workplace Relations Regulations 1996 dealing
with probationary employees rendered applicant's claim beyond the Commission's jurisdiction - Commission found that at
material times applicant's employment was not subject to a probationary period, that the terms of the Workplace Relations
Act did not conflict with the Australian Workplace Agreement and both were able to operate concurrently, that applicant's
dismissal was peremptory and without good cause and in all the circumstances of the case dismissal was harsh, oppressive
and unfair - Further Commission found that reinstatement was impracticable, that applicant had discharged his obligation
to mitigate his loss and awarded him compensation for injury - Upheld and Order Issued - Mr T Doherty -v- Geraldton
Building Company Pty Ltd ACN 008 637 103 - APPL 1527 of 2000 - KENNER C - 15/06/01 - Building Structure Services .....
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COMPENSATION—continued
Application re unfair dismissal seeking compensation - Applicant argued that dismissal was unfair because no option but to resign
was offered to him and with the opportunity would have improved his performance - Respondent argued that options were
offered to Applicant in relation to Applicant's performance and opportunities were given to rectify the situation and
Applicant had agreed to four weeks pay and resigning - Commission found that Applicant negotiated terms to resign and
that he had other options to resignation, thus, Applicant jumped rather than being pushed - Dismissed - Mr AR Ferraris -vLinstorm Holdings Pty Ltd as trustee for the TAG Family Trust ACN 067 398 403 - APPL 1862 of 2000 - SCOTT C. 03/07/2001.....................................................................................................................................................................................

1643

Application re unfair dismissal - Applicant argued that dismissal was harsh, oppressive or unfair - Respondent argued that this
matter was a "precise parallel" with circumstances where an employee was dismissed summarily for misconduct and that in
this case it alleged "conduct that may detrimentally affect the respondent" on the part of applicant - Commission found that
respondent's decision to dismiss applicant was not based upon applicant committing some act of "serious misconduct"
which had detrimentally affected respondent but because of his assessment of applicant's attitude - Further, Commission
found that dismissal was an unfair exercise of respondent's right to dismiss, that reinstatement was impracticable and
awarded compensation for the loss or injury caused by dismissal - Granted - Mr SD Gordon -v- Q-Vis Limited (ACN 009
234 173) - APPL 885 of 2000 - BEECH C - 31/05/01 – Health.....................................................................................................

1651

Application re unfair dismissal - Applicant argued that dismissal was unfair because no fair go was given into the allegations to
gross misconduct and no opportunity to respond to allegations - Respondent argued that Applicant was dismissed for
misconduct in that she had used physical force on a seven month old child and that her attitude was not appreciated Commission found that dismissal was unfair because there was no investigation into the matter concerned and had just
accepted the report from the parent thus Applicant was not awarded a fair go and dismissed unfairly - Commission further
found that no loss or injury was incurred and no compensation was awarded - Order Issued - Ms CP Houareau -v- Tiny
Turtle Belmont Childcare Centre - APPL 312 of 2001 - WOOD,C – Community Services...........................................................

1659

Application re unfair dismissal and contractual entitlements - Applicant argued that after she had been off sick for a number of
weeks, she made an appointment to meet with the Respondent to discuss her return to work and the nature of her duties,
and at the request of Respondent, she drew up an agenda of what was to be discussed at the meeting - Further, Applicant
argued that she met with the Respondent and it was at that meeting that she was dismissed - Respondent argued that
Applicant's duties had been taken over by other staff, that it would have had to create another job for her, that Applicant did
not get along with other staff and that it was of the view that Applicant was unfit to come back to work - Commission
reviewed authorities and found on a number of reasons that Applicant's dismissal was unfair, that reinstatement was
impracticable and ordered that Applicant be paid compensation and denied contractual benefits - Granted in Part - Ms JM
Kirkham -v- Dr K Alexander - APPL 1366 of 2000 - BEECH C - 15/06/01 - Health Services......................................................

1660

Application re unfair dismissal - Applicant argued he was harshly, oppressively or unfair dismissed and sought compensation for
loss and injury, and in addition or alternatively a reasonable period of notice and a redundancy payment as outstanding
contractual entitlements - Further, Applicant argued that in the absence of re -employment or reinstatement being practical,
he claimed that his loss and injury arising from the dismissal exhausts the statutory limit of compensation under the I.R.
Act 1979 as amended - Respondent argued that Applicant's services were terminated in the circumstances of a genuine
redundancy, the genesis of which was discussed with him and so too was the restructuring of the organisation, therefore, in
the circumstances of the bona fide redundancy the dismissal was not harsh, oppressive or unfair - Further, Respondent
argued that even if it was to be found to have been unfair, Applicant failed to mitigate his loss not seeking employment in
the local market, and that any compensation for loss should be minimal on the basis that Applicant would have become
redundant in any event within a very short period to time - Commission reviewed authorities and found that the termination
was a summarily dismissal, that Respondent had not discharged the onus of establishing that the summary dismissal was
justified, that in all circumstances the right to dismiss was exercised in a harsh and oppressive manner, therefore,
compensation for loss equivalent to six months salary was awarded and all other claims dismissed - Ordered Accordingly Mr MM Quartermaine -v- Anson Management Services Pty Ltd - APPL 1155 of 2000 - COLEMAN CC - 21/06/01 Business Services ..........................................................................................................................................................................

1675

Application re unfair dismissal - Applicant argued that he was harshly, oppressively or unfairly dismissed - Respondent argued
that applicant had stored inappropriate and pornographic cartoons in his Lotus Notes mailbox and was in breach of the
bank's policy - Commission concluded after having considered all of the evidence, that breach of the policy by applicant
was in all circumstances trivial, that applicant was harshly dismissed and that reinstatement was not practicable as
applicant had left Western Australia to seek work in the United Kingdom - Further, Commission ordered that respondent
pay applicant the difference in salary between 14 November 2000 and 2 March 2001, and made a declaration that
termination was harsh - Ordered Accordingly - Mr AV Wilmott -v- Bank of Western Australia Ltd - APPL 1888 of 2000 SMITH, C - 13/06/01 – Consultancy .............................................................................................................................................

1684

Conference referred re unfair dismissal - Applicant Union argued that having regard to all the circumstances that arose, the
punishment of dismissal did not "fit the crime" and sought that its member be reinstated - Respondent opposed the claim Commission reviewed authorities and found, having regard to all the circumstances of the case, in the context of equity and
good conscience, that the dismissal of the Union's member was harsh, oppressive and unfair - Further, Commission found
that reinstatement was impracticable, that the Union's member should be compensated and directed the parties to confer as
to quantum of compensation, within seven days, to an agreed sum which was incorporated in the final order - Upheld and
Order Issued - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- BHP HBI - CR
128 of 2000 - KENNER C - 15/06/01 - Metal Product Manufacturing ..........................................................................................

2460

2

Appeal against Decision of Commission (81WAIG1651) re unfair dismissal - Appellant argued that the Learned Commissioner
erred on various grounds relating to the findings of loss and compensation - Further, Appellant sought orders that the
appeal be allowed and the decision at first instance be quashed and that compensation be assessed to the respondent
(applicant), but limited to the sum equivalent the wages entitlement for the "lost" period of service - Full Bench reviewed
evidence and authorities and having considered all of the relevant material and submissions found that no grounds of
appeal was made out and that the exercise of discretion at first instance (see House v The King (HC)(op cit)), was not in
error or established to be in error - Dismissed - Q-Vis Ltd -v- Mr SD Gordon - FBA 37 of 2001 - Full Bench - SHARKEY
P/COLEMAN CC/GREGOR C - 05/09/01 - Health Services ........................................................................................................

2537

Complaint re breach of Workplace Agreement Act 1993 - Complainants argued that the defendants had committed breaches under
section 68 and 70 of the Workplace Agreement Act and sought payment of penalty and costs - Their claim for
reinstatement was abandoned during the proceedings - Respondents denied that they had threatened or intimidated the
complainants because of their refusal to sign their Workplace Agreements - Industrial Magistrate found the charges proved
against the defendants on the evidence presented - Order Issued - Ms NM Stokoe -v- Mandurah Taxis Pty Ltd - CP
12,15,16,17 of 2001 - Industrial Magistrate - Tarr IM - 25/07/01 - Other Transport ......................................................................

2565

Application re unfair dismissal and contractual entitlements - Applicant argued that he had unfairly dismissed and had not been
paid his entitlements pursuant to the award regarding notice, annual leave or public holidays and superannuation - There
was no appearance on behalf of the Respondent - Commission reviewed authorities and found that the applicant's claims
were award benefits, that it cannot exercise a power under s.29 to give relief because the power for enforcement resides
solely with the Industrial Magistrate pursuant to s.83 of the Act - Commission further found that applicant was unfairly
dismissed, that reinstatement was unavailing and awarded compensation, and dismissed for want of jurisdiction the claims
for benefits as set out in the application - Ordered Accordingly - Mr PR Moritz -v- Home Again Enterprises Pty Ltd APPL 458 of 2001 - GREGOR C - 09/08/01 - Accommodatn, Cafes&Restaurants.......................................................................
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Application re unfair dismissal and contractual entitlements - Applicant argued that her dismissal was harsh, oppressive and unfair
- Additionally the applicant also claimed severance pay which was not pressed when the matter was heard before the
Commission - Respondent opposed the applicant's claim in it's entirety - Commission reviewed authorities and found that
applicant had been unfairly dismissed, that reinstatement was impracticable and ordered compensation in the sum
equivalent to the loss of 6 months remuneration - Upheld and Order Issued - Mrs M Muggeridge -v- Penrhos College (Inc)
- APPL 1502 of 2000 - KENNER C - 31/08/01 – Education .........................................................................................................
Application re unfair dismissal - Applicant argued he had been unfairly dismissed, that the relationship between the parties was
not capable of being restored, therefore he sought compensation - Respondent denied that Applicant had been unfairly
dismissed on the contrary Respondent argued that Applicant was the architect of his own misfortune in that he abandoned
his contract of employment - Commission found on evidence that Applicant had been unfairly dismissed, that reinstatement
was impracticable and having reviewed authorities concluded that Applicant had sought to mitigate his loss as best as he
could and ordered that Applicant be paid by Respondent the sum of six months remuneration as compensation - Granted Mr M Wiseman -v- Hills Industries Limited - APPL 65 of 2001 - GREGOR C - 21/08/01 - Personal Services............................
Conference referred re unfair dismissal - Applicant Union argued that the dismissal of its member was unfair and sought
compensation - Respondent opposed the applicant's claim and said that in all the circumstances his dismissal was not unfair
- Commission reviewed authorities and found on evidence presented that the dismissal of the applicant's member was
indeed harsh, oppressive and unfair and directed the parties to confer as to an appropriate order for compensation for loss Further, Commission was satisfied that applicant's member took all reasonable steps to mitigate his loss - Subsequently the
parties advised the Commission that they have agreed on an amount of compensation to be reflected in the Commission's
decision - Upheld - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- Henry
Walker Eltin - CR 282 of 2000 - KENNER C - 20/08/01 ..............................................................................................................
2
Appeal against Decision of Commission (81WAIG1449) re unfair dismissal claim - Appellant argued that the Commission erred
in determining the amount of compensation to be paid to the appellant and that the Commission ought to have awarded the
equivalent of 6 months' remuneration, plus any associated employer superannuation contribution due, less any amount
earned in the interim, being the maximum capable of being awarded within the Commission's jurisdiction - Full Bench
found on evidence that the Commissioner erred only by reducing the amount claimed - Further, Full Bench were not
satisfied that an allowance should be made for superannuation in this case, as it was not claimed at first instance - Upheld
and decision at first instance varied - Mrs JM Temby -v- Albany and Districts Skills Training Committee Incorporated FBA 39 of 2001 - Full Bench - SHARKEY P/SMITH, C/WOOD,C - 02/10/01 - Business Services ............................................
Application re unfair dismissal and contractual entitlements - Applicant argued that he was harshly, oppressively and unfairly
dismissed and denied benefits under his contract of employment - Respondent agreed that the applicant was unfairly
dismissed and the only substantial issue in dispute is the quantum of compensation the Commission should order Commission reviewed authorities and concluded that the applicant had been unfairly dismissed, that reinstatement was
impracticable and ordered the respondent to pay the applicant compensation within 10 days of the date of the order - Order
Issued - Mr J Barrett -v- 6PR Southern Cross Radio Pty Limited - APPL 190 of 2001 - SMITH, C - 14/09/01 - Printg,
Publishg & Rcdd Media ................................................................................................................................................................
Application re unfair dismissal and contractual entitlement - Counsel for applicant argued that the dismissal was harsh, oppressive
or unfair and arising from that compensation for loss and injury should be awarded to the statutory limit - Counsel further
argued that the applicant claimed an outstanding contractual entitlement to bring payment in lieu of notice up to one
month's salary - Respondent objected to and opposed these claims - Commission reviewed authorities and found that on the
balance of probabilities applicant would have remained in employment for an extended period save for the unfair dismissal
- Further, Commission found that reinstatement was impracticable and ordered that applicant be paid compensation Upheld and claim for contractual entitlements dismissed - Mr JW Hartwig -v- W A Bluemetal - APPL 1930 of 2000 COLEMAN CC - 06/09/01 - Other Mining ...................................................................................................................................
Applications re unfair dismissal and contractual entitlements - Applicant argued his contract of employment, signed by the parties
was for a three years fixed term and that he was summarily dismissed whilst on annual leave - Applicant sought payment of
the balance of the fixed term contract by way of denied contractual benefits inclusive of salary, superannuation, motor
vehicle, mobile phone and six months compensation for loss of earnings and injury - Respondent argued on a number of
grounds and denied that the dismissal was unfair but says it was imposed by lack of operating funds and failure to fulfil the
planting program - Commission found based on the evidence presented that in all circumstances, Applicant's dismissal
whilst on annual leave was unfair and amounted to a summary dismissal - Commission further found that Applicant's
contract was fixed for a three years duration, that reinstatement was impracticable, that Applicant had not sought to
properly mitigate his loss and awarded compensation and discontinued the claim for contractual entitlements - Ordered
Accordingly - Mr GR Shuttleworth -v- Silviculture Management Pty Ltd - APPL 169,170 of 2001 - WOOD,C - 21/09/01.........
Application re unfair dismissal and contractual entitlements - Applicant argued that she was unfairly dismissed and also sought
entitlements of a fuel allowance - There was no appearance on behalf of the respondent - Commission found that the
applicant had been harshly, oppressively and unfairly dismissed from her employment, that reinstatement was
impracticable and awarded compensation - Upheld and Order Issued - Ms A Wellington -v - Bucks Cleaning & Property
Services - APPL 2157 of 2000 - KENNER C - 10/09/01 - Personal and Other Services ...............................................................
Application re unfair dismissal and contractual entitlements - Applicant argued that he had been unfairly dismissed - There was no
appearance on behalf of the respondent - Commission reviewed authorities and based on the evidence presented concluded
that the applicant had been unfairly dismissed and awarded compensation accordingly - Order Issued - Mr HJA VanTobruk
II -v- Burymore Pty Ltd (ABN/ACN 720 855 490 060) - APPL 483 of 2001 - WOOD, C - 03/09/01 - Accommodatn,
Cafes&Restaurants ........................................................................................................................................................................
2
Appeal against Decision of Commission (81WAIG1198) re unfair dismissal and contractual entitlements - Three appeals were
heard together by direction of Full Bench - Appellant (Applicant) argued that the learned Commissioner erred in finding
that there were two claims, erred by failing to apply identified tests and making a finding of length of service to which
entitlement of implied term of reasonable notice in contract was, erred in finding the factors for determining what
constituted reasonable notice and entitlement to reasonable severance pay - Further Appellant (Applicant) argued that
learned Commissioner erred in finding whether Appellant should have been retained in preference to another employee and
erred in lieu of notice - Appellant (Respondent) argued that learned Commissioner erred in deciding that the terms of
Individual Employment Agreement did not govern Applicant's employment and erred in not identifying all the terms of
Applicant's contract of employment - erred in not deciding that Respondent's policy in relocation had been replace or
modified, and that Applicant was entitled to be relocated or returned to Melbourne, erred in deciding that it was unfair for
Respondent not to have given Applicant a further eight weeks pay of severance when Commissioner had decided that
Applicant had no contractual entitlement to a severance payment at all and that Applicant had lost a fair redundancy
payment when there was no entitlement to any redundancy payment and had erred in deciding that Respondent had
breached an implied term of Minimum Condition of Employment Act 1993 - Full Bench found that decision was a
discretionary decision and for appeals to succeed Appellant must establish that Commission at first instance erred in the
exercise of discretion -Full Bench made a number of observations and conclusions and determined that appeal by
Respondent was not made out as there was no miscarriage of discretion and dismissed - Full Bench found that Appeal by
Applicant should be upheld as Commissioner's discretion had been miscarried having regards to the principles laid down
and that the other appeal by Applicant should also be upheld in part in relation to the quantum of severance pay - Orders
Issued - Dismissed and Upheld in part - Mr A Birnie -v- AWI Administration Services Pty Ltd - FBA 22,23,24 of 2001 Full Bench - SHARKEY P/COLEMAN CC/SMITH, C - 26/10/01 - Other Mining......................................................................

2596

2622

2637

2719

2768

2776

2784

2790

2790

2849

3200

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

81 W.A.I.G.

CUMULATIVE DIGEST—continued
Page
COMPENSATION—continued
Application re unfair dismissal and contractual entitlements - Applicant argued that he was unfairly dismissed - Respondent
opposed the claim and argued that he had given the applicant the maximum notice possible - Commission reviewed
authorities and concluded that the applicant was unfairly dismissed and awarded compensation accordingly - Further the
claim for outstanding contractual entitlements was dismissed - Mr PJ Johnston -v- Tyre Power Esperance - APPL 895 of
2001 - WOOD, C - 16/10/01 - Other Services ..............................................................................................................................
Application re unfair dismissal and contractual entitlements - Applicant argued that dismissal was unfair as his position's
classification was reduced without notice and the Respondent's conduct amounted to political and religious discrimination Matter was heard in the absence of the Respondent who received a transcript of proceedings and was given time to provide
a written submission - Respondent argued the Applicant was never employed to sell carpets and took leave with no
authority and in doing so abandoned his job - Commission found the Applicant's dismissal was harsh, unfair and
oppressive, and awarded compensation for injury - Granted - Mr MH Manteghi -v- Peter Faeghi Group Pty Ltd (ACN 068
434 168) t/a Persian Carpet Gallery - APPL 107,448 of 2001 - GREGOR C - 11/10/01 - Personal & Household Good Rtlg........
Application re unfair dismissal - Applicant argued dismissal was unfair and the only reason given to him was that his style of
management was not nasty enough - Respondent argued that Applicant was dismissed by reason of redundancy Commission found that Respondent failed to have discussions with Applicant after the decision was made to make his
position redundant and Applicant was given an incorrect reason for his dismissal - Commission further found that
Applicant was not even paid the proper termination payments to which he was entitled to and Respondent abused its right
to dismiss Applicant oppressively - Awarded compensation as reinstatement was not impracticable - Granted - Mr M Stark
-v- C.O.C. Pty Ltd - APPL 893 of 2001 - BEECH C - 17/10/01 - Construction Trade Services ....................................................
2
Appeal against Decision of Commission (81WAIG1660) re unfair dismissal and contractual entitlements - Appellant argued
against the finding of the dismissal on the grounds that deal with alleged erroneous findings in relation to the evidence Appellant argued that there was not sufficient evidence to establish that there was a dismissal - Full Bench found that this
was a discretionary decision and had defined a dismissal as the termination of a contract of employment and in this matter
there was too fragile a base in the evidence to support a finding of dismissal - Full Bench found that appeal should be
upheld as there was no dismissal or no dismissal was established to have occurred and there was no jurisdiction to hear and
determine the matter - Appeal Upheld and decision at first instance varied - Dr K Alexander -v- Ms JM Kirkham - FBA 44
of 2001 - Full Bench - SHARKEY P/GREGOR C/WOOD,C - 28/11/01 - Health Services...........................................................
Applications re unfair dismissal - Applicants argued that dismissal was unfair because they were constructively dismissed and
they were not given a fair go - Respondent argued that Applicants had tendered their resignations and were given the
opportunity to clarify their intentions of resignation which had not changed - Commission found that Respondent had given
Applicants a fair go and their resignation intention had not changed - Dismissed - Mr WJ Cochrane -v- Tempo Facility
Services Pty Limited - APPL 938,939 of 2001 - WOOD,C - 13/11/01 – Cleaning ........................................................................
Application re unfair dismissal and contractual entitlements - Applicant argued that he was unfairly dismissed and denied
contractual benefits arising from his employment as a Director - Respondent argued that Applicant was employed as a sales
person and his employment was terminated as a result of a redundancy, and the need to restructure the business Commission reviewed authorities and concluded that Respondent had a genuine need to reduce its manning levels,
however, there was no discussion with Applicant about the redundancy and its effect on him, and that by reason of Part 5
of the Minimum Conditions of Employment Act 1993, Applicant's dismissal was harsh, oppressive and unfair - Further,
Commission found that reinstatement was impracticable, that there was an oral term to the Applicant's contract of
employment, and awarded compensation and denied contractual benefit - Upheld and Order Issued - Mr FP Manna -vMarkhill Holdings Pty Ltd as Trustee for The Midnight Printing Unit Trust t/as "Midnight Printing" - APPL 1751 of 2000 KENNER C - 29/10/01 - Printg, Publishg & Rcdd Media .............................................................................................................
Application re contractual entitlements - Applicant argued that he had been denied contractual entitlements including lost wages,
fuel re-imbursement and lost earnings - Respondent opposed application in it's entirety and argued that all entitlements
were paid out even though there was considerable difficulty due to the lack of or inaccurate recording on work cards Commission found that the onus was on Applicant to prove that money claimed was due under the contract of service and
Applicant failed entirely to discharge that onus - Dismissed - Mr AW McConkey -v- M & A's of Denmark - APPL 1951 of
2000 - WOOD,C - 08/11/01 – Computers......................................................................................................................................
Application re unfair dismissal - Applicant argued that her dismissal was harsh, oppressive and unfair - Respondent opposed the
application on a number of grounds, including that Commission had no jurisdiction to hear the application because
Applicant was not an employee within the meaning of the I.R. Act 1979 - Commission reviewed authorities and found on
evidence that Applicant was an employee within the definition of "employee", that Applicant's dismissal summarily by
Respondent was harsh, oppressive and unfair and ordered that she be paid compensation - Granted - Ms R Thomson -vBrunel Energy Pty Ltd - APPL 1742 of 2000 - BEECH C - 07/11/01 - Electricity and Gas Supply...............................................

2909

2918

2934

3017

3123

3138

3142

3155

CONFERENCE
Conference re negotiations for a replacement agreement - Applicant argued that the basis for the urgent conference was the
difficulties being experienced between the parties in resolving an enterprise bargaining agreement, which led to employees
imposing overtime and other bans - Respondent Union argued that members had met and decided to take immediate
industrial action by withdrawing their labour for 48 hours - Commission found that Applicant express its attitudes and
provided information regarding a range of issues the subject of the dispute and the employees return to work, to continue to
work in accordance with their contracts of employment and to not undertake further industrial action while conciliation or
arbitration proceeded - Order Issued - Disability Services Commission -v- Civil Service Association of Western Australia
Incorporated - PSAC 8 of 2001 - Public Service Arbitrator - SCOTT C. - 06/07/01 - Health and Community Services................

1612

Application re unfair dismissal listed to show cause why it should not be struck out for want of prosecution - Applicant argued
that she wished to continue with her application and that lack of communication was due to the fact that she had been
working at Lake Mason and only contactable by phone outside of working hours - Respondent argued that a considerable
time had elapsed and that Respondent was interested in finalising matter - Commission found that Applicant provided little
explanation and interest in application since she lodged it and that Respondent had experienced stress and that the
application should not continue - Dismissed for want of prosecution - Ms M Fissioli -v- Kids Corner Edu-Care Centre APPL 247 of 2001 - BEECH C - 27/06/01 – Child........................................................................................................................

1645

Conference referred re bonus payments - Applicant Union argued that its member was disadvantage because his base salary under
the award was less than the base salary of employees who are designated as "staff employees" and that in the case of its
member, he should be entitled to the same rule as the Respondent's designated "staff employees", that is, the bonus should
be paid on his base salary including allowances - Further, Applicant Union argued that the all-up salary included the
various allowances and that therefore the bonus actually paid to staff was to be seen as being paid on a notional base award
wage plus allowances and sought the same basis of calculation for its member - Respondent opposed the claim and argued
that the Commission should not regard the payment of the bonus in isolation, rather, the fact that some employees are paid
by the award, and others are paid via a workplace agreement, will inevitably result in differences in employment conditions
- Further, Respondent argued that the bonus was applied consistently throughout its operation and to grant the union's
claim would introduce anomalies rather than remove them - Commission reviewed authorities and relevant sections of the
I.R. Act and issued a Declaration that the manner in which the bonus was paid in the case of the union member was not fair
and adjourned the application for one month during which time the parties were directed to meet in an endeavour to reach
an agreement and report back to the Commission - Granted in principle - COMM, ELECTRIC, ELECT, ENERGY -vMillennium Inorganic Chemicals - CR 279 of 2000 - BEECH C - 29/06/01 - Petroleum Coal Chemical Assoc............................
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CONFERENCE—continued
Conference referred re unfair dismissal - Applicant Union argued that two members were unfairly dismissed from their
employment and were seeking reinstatement without loss of earnings - Applicant Union argued that dismissal were unfair
because both members were given approval to engage in an arrangement whereby they gave away cheese off-cuts and that
the giving away of the cheese off-cuts did not constitute conversion or have any negative effect on Respondent in any event
and that the investigation undertaken by Respondent was flawed and biased - Respondent argued that employees were
dismissed because no approval was given to give Respondent's product away of substantial amount of cheese Commission found that no approval was given and that there were deficiencies in the process of the decision making Further, Commission found that one employee's situation was somewhat different and did not justify dismissal and
Commission ordered that employee be reinstatement - Upheld in Part and Order Issued - Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch -v- Mundella Foods Pty Ltd - CR 2 of 2001 - SCOTT C. Dairy Product Manufacturing ........................................................................................................................................................

1694

Conference referred re dispute in relation to agreement negotiations - Applicant union sought renewal of agreement and parity
with employees employed under a Australian Workplace Agreement - Respondent argued jurisdictional issues with
Commission in Court Session - Commission in Court Session found that it had no power to make an order under s.44
which purports to be in substitution for an existing industrial agreement, as neither party had retired from the 2000
Agreement - Dismissed for want of jurisdiction - Australian Liquor, Hospitality and Miscellaneous Workers Union,
Western Australian Branch -v- Burswood Resort (Management) Ltd - CR 326 of 2000 - Commission in Court Session GREGOR C/SMITH, C/WOOD,C - 27/07/01...............................................................................................................................

2432

Conference re alleged threat of prejudice in the employment of members of the union - Applicant Union argued that three
employees had expressed their desire to improve their conditions of employment by carrying out their existing work under
the Transport Workers' (General) Award rather than under a new workplace agreement - Further, Applicant Union argued
that one of the employee's workplace agreement no longer have any effect because firstly, Respondent has cancelled the
workplace agreement, secondly, by victimising that employee, Respondent has lost its right to any benefits arising from the
workplace agreement and thirdly, the terms of "Expiry of Agreement" clause should not be read so as to continue the terms
of the workplace agreement as to do so was unconscionable - Respondent raised a preliminary issue in respect of that
employee, whereby the employee and the Respondent are parties to a registered workplace agreement and by operation of
s.7A, s.7C and s.19(4)(b) of the Workplace Agreements Act, 1993, the Commission was prohibited from dealing with the
matters in dispute in respect of that employees' employment - Further, Respondent argued that the workplace agreement
has not expired - Commission reviewed authorities and various sections of the Workplace Agreements Act, 1993 and found
that the Respondent's argument that the workplace agreement has not expired had not been made out - Further, for reasons
set out in its Reasons for Decision, Commission found the matters in dispute between Respondent and the employee in
question was not an industrial matter, therefore Commission lacked jurisdiction to enquire into and deal with these matters
- Declaration and Order Issued - Transport Workers' Union of Australia, Industrial Union of Workers, Western Australian
Branch -v- Down South Transport Pty Ltd - C 145 of 2001 - SMITH, C - 06/07/01 - Road Transport..........................................

2456

Conference re dispute over the appropriate level of staffing at Hakea Prison - Parties sought Commission's assistance to
determined the matter - Commission issued an order dated 21/7/2001 regarding the filling of rosters and to prevent further
deterioration of industrial relations until the hearing of the matter, Commission issued a further interim order regarding the
filling of vacant positions - Ordered Accordingly - Attorney General -v- Western Australian Prison Officers Union of
Workers - C 177 of 2001 - BEECH C - 26/07/01 - Other Services................................................................................................

2459

Conference referred re unfair dismissal - Applicant Union argued that having regard to all the circumstances that arose, the
punishment of dismissal did not "fit the crime" and sought that its member be reinstated - Respondent opposed the claim Commission reviewed authorities and found, having regard to all the circumstances of the case, in the context of equity and
good conscience, that the dismissal of the Union's member was harsh, oppressive and unfair - Further, Commission found
that reinstatement was impracticable, that the Union's member should be compensated and directed the parties to confer as
to quantum of compensation, within seven days, to an agreed sum which was incorporated in the final order - Upheld and
Order Issued - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- BHP HBI - CR
128 of 2000 - KENNER C - 15/06/01 - Metal Product Manufacturing..........................................................................................

2460

Application re site allowance - Applicant argued for an individual rate fixed for each hour that the employees worked in areas that
are defined as confined space in Australian Standard 2865 - Respondent argued that the present site allowance
contemplated all of the relevant disabilities present on the site - Commission referred to various authorities and was not
persuaded on this occasion, that the circumstances of the claim warranted a departure from the existing rights and
provisions such that it could conclude that there had been a change in workvalue, in terms of the conditions under which
work was performed at the site, such that a new allowance was warranted, therefore in all circumstances of the case,
Commission was compelled to conclude that the application be dismissed - Dismissed - Transfield Pty Ltd t/as Transfield
Operations and Maintenance -v- AUTO, FOOD, METAL, ENGIN UNION - CR 188 of 2000 - KENNER C - 16/07/00 Petroleum Coal Chemical Assoc ...................................................................................................................................................

2466

Conference referred re transfer of an employee - Applicant Union argued that Respondent had unfairly transferred its member
from her position and sought a declaration that the transfer was unfair and an order that the Respondent reinstate its
member - Respondent denied the claim and opposed the orders sought - Commission was of the view for a number of
reasons that the conduct of the Applicant Union's member was not unreasonable and concluded that her transfer was unfair
- Declaration and Order Issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch -v- Quirk Corporate Pty Ltd - CR 331 of 2000 - SMITH, C - 29/06/01 - Business Services .............................................

2470

Conference referred re dismissal - Applicant Union argued that dismissal was unfair and sought reinstatement - Further, at the
hearing, Applicant Union sought leave to amend the claim by seeking orders for compensation in lieu of reinstatement and
the amendment was granted - Respondent argued that Applicant was made redundant due to diminution of work available Commission found that Respondent had discharged the onus of establishing the fact of the redundancy - Further,
Commission found that there was no casual link between the determination for redundancy and the Applicant's safety issue
report and that Applicant was unable to prove that dismissal was unfair - Dismissed - PLUMBERS & GASFITTERS
UNION -v- Jako Industries Pty Ltd - CR 303 of 2000 - GREGOR C - 20/07/01 - General Construction......................................

2474

Application to vary interim orders - Applicant Union sought to vary interim order to require the Department to replace 8 vacant
staff positions on the Hakea Prison roster as the interim order had not changed the situation - Respondent argued that the
movement of staff to fill vacant positions as required resulted in positions being covered, that there was a safe environment
and that there had been disruptions but the position was not "intolerable" - Commission found that the interim order had
generally operated to ensure the number of shifts remaining vacant had been kept low, and application to vary interim order
was not granted - Dismissed - Attorney General -v- Western Australian Prison Officers Union of Workers - C 177 of 2001
- BEECH C - 30/08/01 - Other Services ........................................................................................................................................

2632

Conference referred re site access - Applicant Union argued that its member was a full time official because he was validly
appointed as an employee organiser by the branch executive of the applicant's counterpart federal body, The Australian
Workers Union ("the federal union") on or about 17 November 2000 - Respondent argued that neither the federal rules nor
the state rules supported the Applicant member's employment as an organiser - Commission reviewed authorities and found
that Applicant member was employed by the Applicant in a full time capacity as reflected in the instrument of appointment
and the Applicant's own records - Declaration Issued - The Australian Workers' Union, West Australian Branch, Industrial
Union of Workers -v- BHP Iron Ore Ltd - CR 46 of 2001 - KENNER C - 02/08/01.....................................................................
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Conference referred re unfair dismissal - Applicant Union argued that the dismissal of its member was unfair and sought
compensation - Respondent opposed the applicant's claim and said that in all the circumstances his dismissal was not unfair
- Commission reviewed authorities and found on evidence presented that the dismissal of the applicant's member was
indeed harsh, oppressive and unfair and directed the parties to confer as to an appropriate order for compensation for loss Further, Commission was satisfied that applicant's member took all reasonable steps to mitigate his loss - Subsequently the
parties advised the Commission that they have agreed on an amount of compensation to be reflected in the Commission's
decision - Upheld - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- Henry
Walker Eltin - CR 282 of 2000 - KENNER C - 20/08/01 ..............................................................................................................

2637

Conference referred re alleged harsh, unfair and unlawful dismissal - Applicant Union argued that the manner in which its
member was terminated was harsh, unfair and unlawful and sought an interim order for reinstatement - Respondent
opposed the claim - Commission reviewed authorities and relevant sections of the Act and found that it had power to issue
the interim order sought - Commission found that Applicant's member was aware of her terms and conditions of
employment at the time of making the statements and that the timing of the meeting with her employer before completion
of her shift was not oppressive or unfair or engineered in anyway to disadvantage her - Further, pursuant to s.26 of the Act
and having regard to "equity, good conscience and the substantial merits of the case", Commission found on balance that
the dismissal of the Applicant's member was harsh and issued an order for reinstatement - Granted - Australian Liquor,
Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Burswood Resort (Management) Limited CR 153 of 2001 - WOOD,C - 04/09/01 - Sport and Recreation .....................................................................................................

2639

Conference referred re reclassification of positions - Applicant Union sought on behalf of two of its members to have the Public
Service Arbitrator hear and determine the matter - Respondent argued that the Union's members had agreed to a HR
consultancy firm to provide a fair and reasonable process for a job evaluation and to accept such a process as the final
determination of the matter - Public Service Arbitrator found that the Applicant's members entered into an agreement with
the Respondent to resolve the issue of classification therefore, in accordance with s.27(1) of the I.R. Act, dismissed the
matter as not necessary or desirable in the public interest - Dismissed - Civil Service Association of Western Australia
Incorporated -v- Chief Executive Officer Water Corporation - PSACR 7 of 2001 - Public Service Arbitrator - SCOTT C. 21/09/01 - Government Administration .........................................................................................................................................

2756

Conference re transmission of business - Applicant Unions sought an order that the previous award had application due to a
transmission of business Further, Applicant Unions argued that there was no genuine redundancy and that the differences
between the awards was detrimental to employees - Respondent argued that there was no substantial case to be determined
as employees were aware of the new working conditions and had taken advantage of redundancy payments, and the claim
for interim relief would be detrimental to the Respondent and would outweigh any detriment to the Applicants Commission, having considered all of the submissions and materials before it, was not persuaded on balance, that
Applicants had established a case for interim relief of the kind sought, therefore the claim for interim orders was refused Order Issued - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers & Other -v- Dampier
Salt Pty Ltd - C 190 of 2001 - KENNER C - 11/09/01 - Other Mining..........................................................................................

2792

Conference referred re termination of an employee - Applicant argued that there was an argument between him and the
Respondent over work issues and his back problem at which time he was dismissed - Respondent argued that Applicant
was abusive and showed no respect for him in front of other employees - Commission found based on the evidence
presented, that there was a heated argument between the parties and that the language Applicant used towards his employer
was wrong, but in a context where the employer had not set a standard in the workplace, that incident did not warrant
Applicant's dismissal, therefore, Commission ordered that Respondent pay the Applicant a sum of money equivalent to the
wages he would have earned for that period of time as compensation for the dismissal - Granted - The Australian Workers'
Union, West Australian Branch, Industrial Union of Workers -v- Proscape - CR 265 of 2000 - BEECH C - 03/10/01 Construction Trade Services ..........................................................................................................................................................

2795

Conference Referred re payments to employees - Applicant Union argued that the respondent had unfairly treated those employees
covered by an Industrial Agreement of the Commission - Respondent argued that the employees previously covered by the
workplace agreement have had their salaries maintained at the existing rate as a consequence of Government policy and
further the affected employees had not had their salaries and conditions reduced in any way - Commission reviewed
authorities and on the preliminary issue of jurisdiction concluded that the matter be dismissed for want of jurisdiction Civil Service Association of Western Australia Incorporated -v- Chief Executive Officer Western Australian ("WA")
Tourism Commission - PSACR 5 of 2001 - Commission in Court Session - SCOTT C./KENNER C/SMITH, C - 06/11/01 Government Administration ..........................................................................................................................................................

2885

Conference Referred re employment conditions - Applicant Union argued that the requirement to sign a workplace agreement and
refusal to employ its members was harsh oppressive and/or unfair and sought employment or compensation - Respondent
denied the allegations and opposed the relief sought - Commission reviewed authorities and concluded that there was a
clear distinction between a matter involving a refusal to employ and a matter concerning dismissal and the appropriate
remedy in such a matter would be employment not compensation - Accordingly the matter was dismissed - Australian
Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Prestige Property Services - CR 24
of 2001 - WOOD,C - 05/11/01 - Other Services ............................................................................................................................

2942

Conference referred re safe working and rostering practises at Hakea Prison Complex - Applicant Union argued that additional
officers be employed on nightshift to those positions already on the roster and that all vacant positions on the roster be
filled daily as this was creating disruptions and frustration to the routines due to being short staffed and that staff were not
fulfilling their normal duties - Respondent argued and opposed the claim in its entirety stating that the current staffing of
the prison was appropriate and that it was normal for staff to be re-allocated to other duties to accommodate absences on
the roster on a daily basis - Commission found that Applicant Union's claim was made out to the extent that provision be
made for additional internal escort functions to reduce the need for officers to be taken away from units for that purpose
and Commission also took into account the effects of increased costs and its impact - Granted in part - Western Australian
Prison Officers' Union of Workers -v- Ministry of Justice - CR 26 of 2001 - BEECH C - 30/10/01 - Other Services ...................

2945

Application to vary the Malting Industry Award 1993 and Conference Referred re Dispute over terms and conditions of
employment of Union member - Applicant Union argued that the member be offered employment as a full time malt
production operator under the terms of the Malt Industry award and any applicable industrial agreement between the parties
- Further, the variation to award had jurisdiction to bind the parties to the award - Respondent opposed the claims and
argued that the variation to the award would impose restrictions on the employer's rights to engage contractors and upon
their rights to engage persons under terms and conditions determined by the employer - Further, Respondent argued that
the employee was caught in the revised strategy to source new labour from external labour supplies to reduce costs Commission found that the application to vary the award cut across some of the already established practices in the
industry regarding engagement of contractors for shortfall work and that the application to vary be dismissed - Further,
Commission found that the employee should have been provided with full time employment directly by Respondent as a
Malt Processing Operator and that Respondent employ employee as agreed by the parties - Orders Issued - The Breweries
and Bottleyards Employees' Industrial Union of Workers of Western Australia -v- Kirin Australia Pty Ltd & Other - APPL
1394 of 2001;CR 169 of 2001 - WOOD,C - 19/10/01 – Brewing ..................................................................................................

3076

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

3203

CUMULATIVE DIGEST—continued
Page
CONFINED SPACE
Application re site allowance - Applicant argued for an individual rate fixed for each hour that the employees worked in areas that
are defined as confined space in Australian Standard 2865 - Respondent argued that the present site allowance
contemplated all of the relevant disabilities present on the site - Commission referred to various authorities and was not
persuaded on this occasion, that the circumstances of the claim warranted a departure from the existing rights and
provisions such that it could conclude that there had been a change in workvalue, in terms of the conditions under which
work was performed at the site, such that a new allowance was warranted, therefore in all circumstances of the case,
Commission was compelled to conclude that the application be dismissed - Dismissed - Transfield Pty Ltd t/as Transfield
Operations and Maintenance -v- AUTO, FOOD, METAL, ENGIN UNION - CR 188 of 2000 - KENNER C - 16/07/00 Petroleum Coal Chemical Assoc ...................................................................................................................................................

2466

CONTRACT OF SERVICE
2
Appeal against Decision of Commission (unreported) re contractual entitlements claim - Appellant argued that "it was a misexercise of the Commissioner's discretion to strike out Appellant's application for want of prosecution with no other reason
than the non-attendance at the conference; that the Commissioner mis-exercise his discretion in striking out the Appellant's
(sic) application for want of prosecution when the Respondent had failed to file and serve particulars of its response to the
Appellant's application, and without contacting the Appellant to afford the Appellant an opportunity to provide some
explanation as to the reason for his non-attendance at the conference" - Further, Appellant sought leave to adduce evidence
on affidavit which was not evidence before the Commission at first instance - Full Bench reviewed authorities and found
on evidence that Appellant's non -appearance was not so much his fault as an error caused by the strain or stress he was
under - Full Bench further found that the justice of the matter, within the principles laid down in the authorities to which
they have referred, and the facts as they have found properly led to that conclusion, therefore, for those reasons, agreed to
uphold the appeal and made the order to remit the matter to the Commission, constituted by a single Commissioner Upheld and Order at first instance varied - Mr AW McConkey -v- M & A's of Denmark - FBA 19 of 2001 - Full Bench SHARKEY P/SCOTT C./WOOD,C - 12/07/01.............................................................................................................................

1561

Application re unfair dismissal - Applicant argued that he was harshly, oppressively and unfairly dismissed and sought a benefit
arising out of his contract of employment - Respondent argued that prior to applicant's employment being terminated he
told applicant that he had two weeks to demonstrate that he could do the job and demonstrate some real changes in his
work or his employment would be terminated - Commission found that it was apparent from all of the evidence given in
the proceedings that applicant's style of work was incompatible with the requirements of respondent's business, that
applicant should have been given 3 months' notice to terminate or 3 months' salary in lieu of notice, and declared that
applicant was unfairly dismissed - Order Issued - Mr MRS Barnes -v- Dayman Holdings Pty Ltd ABN 009 309 468
Trading as Reynolds & Associates - APPL 1792 of 2000 - SMITH, C - 01/06/01 – Advertising ..................................................

1616

Application re unfair dismissal - Applicant argued that he was unfairly dismissed, did not consider reinstatement to be practicable
and sought compensation for dismissal and payment in lieu of notice - Respondent argued that applicant was dismissed for
continued poor performance and breach of trust and contract - Commission found from all the evidence that applicant's
performance regarding attendance, sales figures and completion of daily sales records was inadequate, that he was
terminated for failing to improve his performance levels, for a breakdown in trust and that applicant was dealt with fairly Dismissed - Mr J Bradley -v- Lanier (Australia) Pty Ltd - APPL 1557 of 2000 - WOOD,C - 22/06/00 – Equipment ...................

1621

Application re contractual entitlements - Applicant argued that he had been denied contractual entitlements based on 1% of gross
earnings and two weeks pay for the period of notice - Respondent argued that the entitlement ceased with a variation to the
contract and that Applicant's services were summarily terminated the day after he had submitted his resignation when it
became known that Applicant was offering alternate employment to two other employees of Respondent company with a
competitor and thus no payment in lieu of the notice period payable - Commission found in favour of Applicant's claim of
1% of gross earnings and dismissed the claim for payment in lieu of notice - Upheld in part - Mr CO Danks -v- Derrol
Crane Esperance General 'Daytona Investments' - APPL 104 of 2001 - COLEMAN CC - 24/05/01 - Road Transport.................

1631

Application re unfair dismissal and contractual entitlements - Applicant argued that he was summarily dismissed, his position was
abolished, he was made redundant and paid one month's salary in lieu of notice which was not in accordance with the
contract and that respondent breached the Minimum Conditions of Employment Act 1993, therefore sought either
reinstatement or compensation - Respondent argued that with a restructure applicant's position was abolished and he was
advised of the reasons for decision to terminate his services - Commission found that respondent had not discharged its
onus to prove that this was a genuine redundancy, that the dismissal was both procedurally and substantively unfair, that
applicant certainly did not receive a fair go all round and, as it would be impracticable for him to return to work with
respondent, awarded compensation - Granted - Mr P Dellys -v- Elderslie Finance Corporation Limited - APPL 1185 of
2000 - WOOD,C - 20/06/01 – Finance ..........................................................................................................................................

1632

Application re unfair dismissal seeking compensation - Applicant argued that dismissal was unfair because no option but to resign
was offered to him and with the opportunity would have improved his performance - Respondent argued that options were
offered to Applicant in relation to Applicant's performance and opportunities were given to rectify the situation and
Applicant had agreed to four weeks pay and resigning - Commission found that Applicant negotiated terms to resign and
that he had other options to resignation, thus, Applicant jumped rather than being pushed - Dismissed - Mr AR Ferraris -vLinstorm Holdings Pty Ltd as trustee for the TAG Family Trust ACN 067 398 403 - APPL 1862 of 2000 - SCOTT C. –
03/07/2001 ....................................................................................................................................................................................

1643

Applicant argued that dismissal was a constructive dismissal in that he had no other choice but to resign and that he was not paid
the remuneration package that was offered - Respondent argued that they did not coerce Applicant to resign and did not
want to get rid of Applicant because a lot of effort had been put into his training and did not want to lose the value of that
training - Commission found that Applicant had decided he did not want to continue and was not prepared to do as required
to obtain the remuneration package and there was no evidence that Respondent wanted to get rid of Applicant or coerced
him to resign, thus, there was no dismissal - Dismissed - Mr CJ Fox -v- News Illustrated Pty Ltd - APPL 1492 of 2000 GREGOR C - 11/07/01 - Printg, Publishg & Rcdd Media.............................................................................................................

1646

Application re unfair dismissal - Applicant argued that dismissal was harsh, oppressive or unfair - Respondent argued that this
matter was a "precise parallel" with circumstances where an employee was dismissed summarily for misconduct and that in
this case it alleged "conduct that may detrimentally affect the respondent" on the part of applicant - Commission found that
respondent's decision to dismiss applicant was not based upon applicant committing some act of "serious misconduct"
which had detrimentally affected respondent but because of his assessment of applicant's attitude - Further, Commission
found that dismissal was an unfair exercise of respondent's right to dismiss, that reinstatement was impracticable and
awarded compensation for the loss or injury caused by dismissal - Granted - Mr SD Gordon -v- Q-Vis Limited (ACN 009
234 173) - APPL 885 of 2000 - BEECH C - 31/05/01 – Health ....................................................................................................

1651

Application re unfair dismissal and contractual entitlements - Preliminary Issue re jurisdiction - Applicant argued he was unfairly
dismissed from Respondent and is owed monies by way of outstanding contractual entitlements - Respondent argued that
pursuant to s83 of the Act, the monies claimed by way of denied contractual benefits were a matter for the Industrial
Magistrate as they arose from an award benefit - Further, Respondent argued that the superannuation monies were subject
of the Superannuation Guarantee Legislation and like wise not within the Commission's jurisdiction - Commission
reviewed authorities and found that the benefits claimed were award benefits, and that the application was lodged out of
time, therefore Commission was without jurisdiction to hear the application - Dismissed for want of jurisdiction - Mr LJ
Govan -v- Roche Excavating Pty Ltd - APPL 644 of 2001 - WOOD,C - 09/07/01 - Construction Trade Services........................

1658

3204

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

81 W.A.I.G.

CUMULATIVE DIGEST—continued
Page
CONTRACT OF SERVICE—continued
Application re unfair dismissal and contractual entitlements - Applicant argued that after she had been off sick for a number of
weeks, she made an appointment to meet with the Respondent to discuss her return to work and the nature of her duties,
and at the request of Respondent, she drew up an agenda of what was to be discussed at the meeting - Further, Applicant
argued that she met with the Respondent and it was at that meeting that she was dismissed - Respondent argued that
Applicant's duties had been taken over by other staff, that it would have had to create another job for her, that Applicant did
not get along with other staff and that it was of the view that Applicant was unfit to come back to work - Commission
reviewed authorities and found on a number of reasons that Applicant's dismissal was unfair, that reinstatement was
impracticable and ordered that Applicant be paid compensation and denied contractual benefits - Granted in Part - Ms JM
Kirkham -v- Dr K Alexander - APPL 1366 of 2000 - BEECH C - 15/06/01 - Health Services......................................................
Application re unfair dismissal and contractual entitlements - Applicant argued that Respondent's conduct was misleading in the
letter written and that as a matter of equity, Respondent should be estopped from recanting on the terms of the letter Respondent argued that application was lodged in Commission out of time and that Commission, thus, had no jurisdiction Commission found that application was made out of time and dismissed matter - Dismissed - Mr IB Percival -v- Claddah
Properties Pty Ltd - APPL 1834 of 2000 - SCOTT C. - Horticulture & Fruit Growing..................................................................
Application re unfair dismissal and contractual entitlements - Applicant argued that on completion of his apprenticeship he was
offered a permanent position of mechanic and accepted it - Respondent argued that Applicant was never offered or
employed as a mechanic - Commission found that Applicant was never employed as a mechanic and application was
without foundation - Dismissed for want of jurisdiction - Mr D Pestana -v- New Town Toyota - APPL 2005 of 2000 BEECH C - 02/07/01 - Motor Vehicle Rtlg & Services .................................................................................................................
Application re unfair dismissal - Applicant argued he was harshly, oppressively or unfair dismissed and sought compensation for
loss and injury, and in addition or alternatively a reasonable period of notice and a redundancy payment as outstanding
contractual entitlements - Further, Applicant argued that in the absence of re -employment or reinstatement being practical,
he claimed that his loss and injury arising from the dismissal exhausts the statutory limit of compensation under the I.R.
Act 1979 as amended - Respondent argued that Applicant's services were terminated in the circumstances of a genuine
redundancy, the genesis of which was discussed with him and so too was the restructuring of the organisation, therefore, in
the circumstances of the bona fide redundancy the dismissal was not harsh, oppressive or unfair - Further, Respondent
argued that even if it was to be found to have been unfair, Applicant failed to mitigate his loss not seeking employment in
the local market, and that any compensation for loss should be minimal on the basis that Applicant would have become
redundant in any event within a very short period to time - Commission reviewed authorities and found that the termination
was a summarily dismissal, that Respondent had not discharged the onus of establishing that the summary dismissal was
justified, that in all circumstances the right to dismiss was exercised in a harsh and oppressive manner, therefore,
compensation for loss equivalent to six months salary was awarded and all other claims dismissed - Ordered Accordingly Mr MM Quartermaine -v- Anson Management Services Pty Ltd - APPL 1155 of 2000 - COLEMAN CC - 21/06/01 Business Services...........................................................................................................................................................................
Application re unfair dismissal - Applicant argued that he was dismissed unfairly because he was unhappy with the contract and
the superannuation clause in the contract - Respondent argued that Commission did not have jurisdiction to deal with the
application as Respondent did not employ Applicant during his period of engagement as Applicant was engaged as a subcontractor - Further, Applicant's contract was terminated by operation of law in that the contract was subject to a condition
which was not satisfied by Applicant - Commission found that it had no jurisdiction to deal with a contract that is not one
of employment and found Applicant was not an employee of Respondent but had a contract to supply services to
Respondent as an independent contractor - Dismissed for want of jurisdiction - Mr MS Simpkins -v- Mr GB Robson APPL 2100 of 2000 - SMITH, C - 05/07/01 - Transport and Services...........................................................................................
Application re unfair dismissal - Applicant argued that the foreman had dismissed him or he was constructively dismissed in that
the foreman was aggressive, abusive and an attack that entitled Applicant to withdraw from contract - Respondent argued
that Applicant was never dismissed and that he was employed on a casual basis - Further, Applicant's behaviour on the day
in question was unacceptable as Applicant was upset and angry and behaved in an aggressive manner - Commission found
that Applicant was not unfairly dismissed and that language used by Applicant should not be used in a way that was
abusive of the employer or other such person and that Applicant was angry and his behaviour was unacceptable - Order
Issued - Mr JT Wells -v- Carmelo Antonio Puglia t/as Tiltmasters Trailers - APPL 387 of 2001 - SMITH, C - 06/07/01 Construction Trade Services ..........................................................................................................................................................
Application re unfair dismissal and contractual entitlements - Applicant argued that his dismissal was harsh, oppressive or unfair
and sought outstanding benefits - Respondent argued that at the time of application there had been no dismissal and that
remedy sought being 6 weeks notice and paid leave had been received by Applicant - Commission reviewed various
authorities and concluded that a broad interpretation should be applied to the term "dismissed" and this period should
include the period of notice therefore, Commission allowed the application on that basis - Further, Commission concluded
that Applicant had been paid during the notice period in accordance with the workers compensation regime, that in the
application before it the remedies were clear and had been met and that pursuant to s.27(1)(a)(ii) and (iv) of the Act, further
proceedings were not necessary or desirable in the public interest - Dismissed - Mr CG Hywood -v- Subiaco Wine Room APPL 1950 of 2000 - SCOTT C. - 31/07/01 - Accommodatn, Cafes&Restaurants........................................................................
Application re unfair dismissal and contractual entitlements - Applicant argued he was unfairly dismissed and denied contractual
benefits and sought an extension of time - Respondent argued that Applicant's application was lodged out of time Commission determined that application was lodged out of time and that it was without jurisdiction to extend the 28 day
period and to deal with the claim for entitlements - Dismissed for want of jurisdiction - Mr MW MacGregor -v- Star Surf
Shop Pty Ltd - APPL 934 of 2001 - BEECH C - 12/07/01 - Textile, Clothing, Footwear..............................................................
Application re contractual entitlements - Applicant argued he was entitled to annual bonus and deducted wages - Respondent
argued applicant was not due annual bonus as his employment was casual in nature - Commission determined applicant
was not employed as a casual and outstanding annual bonus granted - Claim for deducted wages was dismissed for want of
jurisdiction - Granted in Part - Mr RC Whyte -v- Narrogin Brick - APPL 1869 of 2000;APPL 651 of 2001 - WOOD,C 13/07/01 - Construction Trade Services .........................................................................................................................................
1
Appeal against Decision of Full Bench (81WAIG990) re unfair dismissal and contractual entitlements - Appellant argued that the
Full Bench erred in law in holding that Respondent (Applicant) was employed in an industry as defined in s.7 of the I.R.
Act, 1979 and that the Commission thereby had jurisdiction to hear and determine the Respondent's (Applicant's) claim
pursuant to s.29 of the Act - Appellant sought an order for the Full Bench Decision to be quashed - Industrial Appeal Court
applied various legal principles and found that the factual circumstances alleged by the Appellant were not sustainable, that
the evidence was to the contrary and that the Full Bench correctly found on the facts that there was a sufficient connection
with Western Australia to found the jurisdiction of the Commission - Dismissed - Ray Douglas Parker -v- Mr MA
Tranfield - IAC 2 of 2001 - Industrial Appeal Court - Kennedy J./Anderson J./Ipp J. - 07/08/01 - Business Services ...................
2
Appeal against Decision of Commission (81WAIG1238) re unfair dismissal - Appellant argued that the Learned Commission
erred in law and in fact on various grounds including that it awarded excessive compensation to the Respondents - Further,
Appellant sought an Order that the Decision of Commission in matters 1377 and 1378 of 2000 be quashed - Full Bench
reviewed evidence and applying the principles in House v. The King (HC)(op cit) and Gromark Packaging v. FMWU
(IAC)(op cit), found on a number of reasons that there was no error as alleged in the grounds of appeal, and no error in the
exercise of the Commissioner's discretion - Dismissed - Kingscape Holdings Pty Ltd -v- GK Smith & Other - FBA 20 of
2001 - Full Bench - SHARKEY P/COLEMAN CC/GREGOR C - 17/08/01 - Construction Trade Services .................................
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Appeal against Decision of Commission (80WAIG5658) re unfair dismissal and contractual entitlements - Appellant argued that
Commission had mistaken the facts, allowed extraneous or irrelevant matters to guide it, had reached a result that was, on
the facts, unreasonable or plainly unjust, had not taken into account some material consideration and had acted upon a
wrong principle - Full Bench reviewed evidence and principles laid down in House v. The King (HC)(op cit) and found
that the Commissioner at first instance miscarried its exercise of discretion and based on that findings, Full Bench found
and declared that the Appellant was harshly, oppressively and unfairly dismissed - Further, Full Bench reviewed other
principles and cases and granted the application to extend time within which to institute the appeal as it found that by
granting an extension of time, no injustice would be occasioned to the Respondent - Upheld, Order at first instance
suspended and matter remitted back to the Commission - Ms EJ Roast -v - Forx Pty Ltd (ACN 008 972 076) - FBA 54 of
2000 - Full Bench - SHARKEY P/COLEMAN CC/SCOTT C. - 14/08/01 - Property and Business Services ...............................

2541

Application re contractual entitlements - Applicants argued that they had been denied outstanding contractual entitlements not
being covered by the award - There was no appearance on behalf of the Respondent - Commission found that based on the
evidence presented the applicants had established their entitlements to outstanding benefits under their respective contracts
of employment - Upheld - Mr JC Da Silva -v- Axis Information Systems Pty Ltd - APPL 267,272,278,279,300 of 2001 COLEMAN CC - 02/08/01 - Communication Services .................................................................................................................

2576

Application re contractual entitlements - Applicant's agent argued that respondent had failed to meet obligations under the contract
of employment - There was no appearance on behalf of the respondent - Commission was satisfied that applicant was
employed by respondent and found that applicant had not been allowed benefits to which she was entitled under her
contract of employment - Granted - Ms MAC Dignam -v- iNature Australia Pty Ltd - APPL 900 of 2001 - BEECH C 10/08/01 ........................................................................................................................................................................................

2578

Application re unfair dismissal and contractual entitlements - Applicant argued she had been unfairly dismissed and sought denied
contractual entitlements - Respondent argued that Applicant was demoted until she was ultimately dismissed, that the
demotion related in part to Applicant's own action, as there were conflict of hours between Applicant's two jobs, that her
performance in regard to communication was poor and that she attended work for another employer whilst she was on sick
leave - Commission found on evidence that Applicant engineered her hours of work to her own advantage against the
expressed concerns and directions of her employer, that it was on this basis alone, leaving aside the other history of
conflicts at the workplace and the concerns about communication with clients, that the dismissal was fair (Undercliffe
Nursing Home -v- FMWU) - Further, Commission was not convinced that there was an absence of procedural fairness
arising from the management committee's decision - Dismissed - Mrs A Niblett -v- Koolkuna Eastern Region Domestic
Violence Services Network - APPL 2072 of 2000 - WOOD,C - 30/08/01 - Personal Services......................................................

2601

Application re unfair dismissal and contractual entitlements - Applicant argued she had been the subject of a harsh, oppressive and
unfair dismissal and was entitled to outstanding contractual entitlements - Commission reviewed authorities and found on
the evidence that there was no dismissal and the jurisdiction under s.29 therefore does not arise - Further, Commission
concluded that Applicant was not tripped or pushed, that there was no deliberate and dominant purpose of coercing her to
resign, that she terminated her own contract because what the Respondent was offering her eventually did not meet her
financial requirements, therefore, she decided to end the relationship by resignation - Dismissed - Ms R Powell -v- Ronin
Security Pty Ltd - APPL 1844 of 2000 - GREGOR C - 07/09/01 - Personal and Other Services...................................................

2605

Application re unfair dismissal and contractual entitlements - Applicant argued his dismissal was unfair and sought bonus
payments, reimbursement of travelling expenses and outstanding benefits due to him under his contract of employment Respondent opposed the claim - Commission reviewed evidence and authorities and found that Applicant's dismissal was
unfair because Applicant's action in the circumstances of his employment overall was not so seriously in breach of the
contract as to justify dismissal - Further, Commission was not persuaded that Applicant had shown that his employment
was a long term proposition such that he had suffered loss of job security for which compensation should now be ordered Claim for contractual entitlements dismissed, order for costs not awarded and claims relating to reimbursement of travel
expenses adjourned - Granted in Part - Mr GG Wells -v- Mr John Reyburn trading as Nicholson Clement Solicitors - APPL
226 of 2001 - BEECH C - 27/08/01 - Other Services ....................................................................................................................

2618

2

Appeal against Decision of Commission (81WAIG1418) re contractual entitlements claim - Appellant argued that in relation to
issues regarding advertising allowance, the Commissioner erred in law and failed to consider the relevant evidence and in
relation to sales commission, the Commissioner erred in failing to take into account relevant evidence establishing the
existence (sic) of a sales transaction - Full Bench found on evidence that there was no evidence of a sales transaction, but a
broad reference to it - Further, there was nothing of error in what the Commissioner did, that the burden was not discharged
to establish what Appellant claimed and that there was no error in the exercise of the discretion (see House v The King
[1936] 55 CLR 499), therefore, the appeal was not made out - Dismissed - Mr GS Hincks -v- Darrell Crouch and
Associates Pty Ltd - FBA 32 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/WOOD,C - 11/10/01 - Property
Services .........................................................................................................................................................................................

2701

Application re contractual entitlements - Applicant argued that he had not been paid benefits due to him under his contract of
employment, being commission for a sale made prior to the date of termination of his employment - There was no
appearance on behalf of the Respondent - Commission found that applicant had established a claim for outstanding
commissions in the absence of any contradictory evidence from the respondent - Granted - Mr AF Finch -v- Modular
Metals Australia Pty Ltd - APPL 631 of 2001 - BEECH C - 19/09/01 - Other Services ................................................................

2775

Application re contractual entitlements - Applicant sought payment of accrued annual leave and one week's pay in lieu of notice Commission was satisfied based on the evidence presented that Applicant was employed by Respondent, that he had not
been paid his entitlements of annual leave, that Respondent was required to give seven day's notice in writing or the
payment of an equivalent amount of salary in lieu and that in Applicant's case that had not occurred - Further, Commission
ordered that Respondent pay Applicant the sum of $8,166.25 gross by way of annual leave entitlements and the sum of
$1,000.00 being one week's salary in lieu of notice upon the termination of his employment - Granted - Mr PJ Jeffrey -vIPF Finance Ltd - APPL 1420 of 2001 - BEECH C - 02/10/01 – Finance .....................................................................................

2779

Application re contractual entitlements - Applicant argued that he had not been paid the full value of commissions that were
otherwise due - Agent for the respondent argued that at no stage was there any agreement that full commission would be
paid in the event of a settlement occurring after termination of the applicant's employment - Commission concluded based
on the evidence presented, that no agreement or contract existed between the parties for the payment of a full commission
and accordingly dismissed the application - Dismissed - Mr NA Jones -v- Dry Creek Enterprises Pty Ltd - APPL 422 of
2001 - BEECH C - 25/09/01 - Business Services ..........................................................................................................................

2780

Application re contractual entitlements - Agent for the applicant argued that he had not been paid contractual entitlements due to
him under his contract of employment - Respondent objected to and opposed the claim - Commission concluded that in all
circumstances, after having read the contract of employment, that the amount claimed by the applicant was made out and
was due and payable, less any normal taxation payable to the Commissioner of Taxation - Granted - Mr J Kuret -vMedical Resources Pty Ltd - APPL 816 of 2001 - WOOD,C - 31/08/01 - Health Services ...........................................................
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Applications re unfair dismissal and contractual entitlements - Applicant argued his contract of employment, signed by the parties
was for a three years fixed term and that he was summarily dismissed whilst on annual leave - Applicant sought payment of
the balance of the fixed term contract by way of denied contractual benefits inclusive of salary, superannuation, motor
vehicle, mobile phone and six months compensation for loss of earnings and injury - Respondent argued on a number of
grounds and denied that the dismissal was unfair but says it was imposed by lack of operating funds and failure to fulfil the
planting program - Commission found based on the evidence presented that in all circumstances, Applicant's dismissal
whilst on annual leave was unfair and amounted to a summary dismissal - Commission further found that Applicant's
contract was fixed for a three years duration, that reinstatement was impracticable, that Applicant had not sought to
properly mitigate his loss and awarded compensation and discontinued the claim for contractual entitlements - Ordered
Accordingly - Mr GR Shuttleworth -v- Silviculture Management Pty Ltd - APPL 169,170 of 2001 - WOOD,C - 21/09/01 .........
2
Appeal against Decision of Commission (81WAIG1198) re unfair dismissal and contractual entitlements - Three appeals were
heard together by direction of Full Bench - Appellant (Applicant) argued that the learned Commissioner erred in finding
that there were two claims, erred by failing to apply identified tests and making a finding of length of service to which
entitlement of implied term of reasonable notice in contract was, erred in finding the factors for determining what
constituted reasonable notice and entitlement to reasonable severance pay - Further Appellant (Applicant) argued that
learned Commissioner erred in finding whether Appellant should have been retained in preference to another employee and
erred in lieu of notice - Appellant (Respondent) argued that learned Commissioner erred in deciding that the terms of
Individual Employment Agreement did not govern Applicant's employment and erred in not identifying all the terms of
Applicant's contract of employment - erred in not deciding that Respondent's policy in relocation had been replace or
modified, and that Applicant was entitled to be relocated or returned to Melbourne, erred in deciding that it was unfair for
Respondent not to have given Applicant a further eight weeks pay of severance when Commissioner had decided that
Applicant had no contractual entitlement to a severance payment at all and that Applicant had lost a fair redundancy
payment when there was no entitlement to any redundancy payment and had erred in deciding that Respondent had
breached an implied term of Minimum Condition of Employment Act 1993 - Full Bench found that decision was a
discretionary decision and for appeals to succeed Appellant must establish that Commission at first instance erred in the
exercise of discretion -Full Bench made a number of observations and conclusions and determined that appeal by
Respondent was not made out as there was no miscarriage of discretion and dismissed - Full Bench found that Appeal by
Applicant should be upheld as Commissioner's discretion had been miscarried having regards to the principles laid down
and that the other appeal by Applicant should also be upheld in part in relation to the quantum of severance pay - Orders
Issued - Dismissed and Upheld in part - Mr A Birnie -v- AWI Administration Services Pty Ltd - FBA 22,23,24 of 2001 Full Bench - SHARKEY P/COLEMAN CC/SMITH, C - 26/10/01 - Other Mining ......................................................................
Application re unfair dismissal - Applicant argued dismissal was harsh, oppressive and unfair and denied that his position was
made redundant because it was replaced by another person as there were incomplete tasks under the job description Applicant further argued that salary increases were unfairly withheld as proper procedure was not followed and claimed
denied contractual benefits - Respondent argued that although there were some issues it believed that Applicant had been
treated fairly and the reason for termination was the economic slow down and that it could not carry a person whose
position did not need to be performed - Commission considered all of the evidence and submissions and found that the
redundancy of the position was indeed genuine and the loss suffered by the Applicant was the delay in receiving the
redundancy pay and ordered that interest on the amount to be paid - Dismissed - Mr S Crockett -v- Hire Intelligence Pty
Ltd - APPL 1441 of 2000 - SCOTT C. - 19/09/01 - Business Services ..........................................................................................
2
Appeal against Decision of Commission (81WAIG1660) re unfair dismissal and contractual entitlements - Appellant argued
against the finding of the dismissal on the grounds that deal with alleged erroneous findings in relation to the evidence Appellant argued that there was not sufficient evidence to establish that there was a dismissal - Full Bench found that this
was a discretionary decision and had defined a dismissal as the termination of a contract of employment and in this matter
there was too fragile a base in the evidence to support a finding of dismissal - Full Bench found that appeal should be
upheld as there was no dismissal or no dismissal was established to have occurred and there was no jurisdiction to hear and
determine the matter - Appeal Upheld and decision at first instance varied - Dr K Alexander -v- Ms JM Kirkham - FBA 44
of 2001 - Full Bench - SHARKEY P/GREGOR C/WOOD,C - 28/11/01 - Health Services...........................................................
Complaint re breach of award - Complainant Union argued that employee was an employee of the Respondent and subject to the
award - Complainant Union further argued that employee was not paid for working overtime and meal allowances Respondent argued that award had no relevance in proceedings as award was not applicable to Respondent and that
subcontractors were only employed to carry out the manufacturing - Industrial Magistrate found that there was an
employee/employer relationship as employee was only providing his services, that he was also given directions on a daily
basis and his duties were supervised, therefore he was an employee - Further, IM found that award applied to him and
Respondent - Award entitlements, costs and fines were ordered - Decision Issued - The Western Australian Builders'
Labourers, Painters & Plasterers Union of Workers -v- Mateko Holdings Pty Ltd - M 84 of 2001 - Industrial Magistrate Tarr IM - 18/10/01 - Construction Trade Services .........................................................................................................................
Application re unfair dismissal and contractual entitlements - Applicant argued that she was an employee, unfairly dismissed and
her employment terminated without notice - Respondent argued the relationship was not one of employer and employee but
a domestic relationship - Commission found that the relationship was a domestic relationship and not an employment
relationship - Dismissed - Ms JE Augustyn -v- Vistadale Pty Ltd As Trading For The Ranger Family Trust Trading As
Ranger Contracting - APPL 679 of 2001 - WOOD,C - 03/12/01 - Machinery & Equipment Mfg .................................................
Application re contractual entitlements - Applicant argued that he has been denied a benefit under his contract of employment,
namely that his accrued annual leave entitlement paid to him on termination of his employment should have been paid at
the retainer and commission rate - Respondent denied the claim and argued that it had never on termination paid an average
of earnings to vehicle sales employees - Commission found that the material before it did not show that it was a term, either
expressly or by implication, of Applicant's contract of employment that he would be paid for untaken annual leave at the
retainer plus commission rate and accordingly dismissed the application - Dismissed - Mr KJ Bobridge -v- Peel
Automotive Group - APPL 790 of 2001 - BEECH C - 14/11/01 - Motor Vehicle Rtlg & Services................................................
Application re unfair dismissal and contractual entitlements - Applicant lodged an amended Notice of Application whereby she
sought outstanding benefits due under her contract of employment - Respondent responded to the proceedings by way of a
Notice of Answer and Counter Proposal and an affidavit - Commission listed the matter For Mention Only and found the
facts to be, that at no stage was the Applicant employed by the Respondent, therefore there was no dismissal - Further,
there was no evidence from which it could be concluded that a contract of service existed between Applicant and
Respondent and that Applicant was entitled to the "benefits" claimed - Struck out for want of jurisdiction - Ms SL Dean -vEdward Beale Salon - APPL 1204 of 2001 - BEECH C - Other Services ......................................................................................
Application re unfair dismissal - Applicant argued that he was employed as a fisherman on fishing trawlers and that the skipper
hired and fired all the fishermen - Further, the skipper had control of the vessel and method of work, in that the skipper
determined when the vessel was to go to sea and where the boat would fish and how long the boat would be at sea Respondent argued that the Commission did not have jurisdiction to deal with the matter because it did not employ
Applicant - Further, Respondent argued that Applicant entered into an Agreement that did not create an employeeemployer relationship and that in the fishing industry, companies entered into share fishing agreements because that was
the way industry operated and that Respondent did not engage employees - Commission found that it was for Applicant to
show, on the balance of probabilities that he was an employee - Further, the relationship of employer and employee was a
contract of service where an employee contracted to provide his or her work and skill whereas an independent contractor
worked in his or her own business on his or her own account - Commission declared that Applicant was an employee of
Respondent working under a contract of service - Order Issued - Mr AJ Greig -v- Kraus Fishing Company Pty Ltd - APPL
2028 of 2000 - SMITH, C - 15/11/01 - Commercial Fishing .........................................................................................................
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CONTRACT OF SERVICE—continued
Application re unfair dismissal - Applicant argued that dismissal was unfair because no notice or prior warning was given and that
she was not afforded procedural fairness or give a fair go - Further, Applicant sought redundancy payment - Respondent
argued that he kept staff fully informed that Respondent was financially untenable and was being wound up and he had
intended to speak to Applicant regarding various options available - Commission found that the business was in financial
difficulty and Respondent had intended to discuss matter with Applicant - Further, Commission found that Applicant was a
part time employee not a casual and thus entitled to payment in lieu of notice - Applicant awarded notice payment - Order
Issued - Mrs DE Harley -v- Jasgold Holdings T/A Ringcraft Jewellers - APPL 1150 of 2001 - WOOD,C - 19/11/01 –
Jewellery .......................................................................................................................................................................................
Application re unfair dismissal and contractual entitlements - Applicant argued that he was unfairly dismissed and denied
contracual benefits arising from his employment as a Director - Respondent argued that Applicant was employed as a sales
person and his employment was terminated as a result of a redundancy, and the need to restructure the business Commission reviewed authorities and concluded that Respondent had a genuine need to reduce its manning levels,
however, there was no discussion with Applicant about the redundancy and its effect on him, and that by reason of Part 5
of the Minimum Conditions of Employment Act 1993, Applicant's dismissal was harsh, oppressive and unfair - Further,
Commission found that reinstatement was impracticable, that there was an oral term to the Applicant's contract of
employment, and awarded compensation and denied contractual benefit - Upheld and Order Issued - Mr FP Manna -vMarkhill Holdings Pty Ltd as Trustee for The Midnight Printing Unit Trust t/as "Midnight Printing" - APPL 1751 of 2000 KENNER C - 29/10/01 - Printg, Publishg & Rcdd Media .............................................................................................................
Application re contractual entitlements - Applicant argued that he had been denied contractual entitlements including lost wages,
fuel re-imbursement and lost earnings - Respondent opposed application in it's entirety and argued that all entitlements
were paid out even though there was considerable difficulty due to the lack of or inaccurate recording on work cards Commission found that the onus was on Applicant to prove that money claimed was due under the contract of service and
Applicant failed entirely to discharge that onus - Dismissed - Mr AW McConkey -v- M & A's of Denmark - APPL 1951 of
2000 - WOOD,C - 08/11/01 – Computers .....................................................................................................................................
Application re contractual entitlements - Applicant sought the payment of commission arising out of his contract of employment
which he argued has been withheld by Respondent - Respondent rejected the claims and argued that the regularity of
payment is not part of the contract and that no such agreement was made with senior management to cover the effect of the
product sale on commission - Commission was not satisfied on the balance of probabilities that Applicant had discharged
the onus to prove his claim - Dismissed - Mr DO Norton -v- Hanimex Pty Ltd - APPL 824 of 2001 - WOOD,C - 16/11/01 Business Services ..........................................................................................................................................................................
CONTRACT OUT OF AWARD
Complaint re breach of award - Complainant Union argued that employee was an employee of the Respondent and subject to the
award - Complainant Union further argued that employee was not paid for working overtime and meal allowances Respondent argued that award had no relevance in proceedings as award was not applicable to Respondent and that
subcontractors were only employed to carry out the manufacturing - Industrial Magistrate found that there was an
employee/employer relationship as employee was only providing his services, that he was also given directions on a daily
basis and his duties were supervised, therefore he was an employee - Further, IM found that award applied to him and
Respondent - Award entitlements, costs and fines were ordered - Decision Issued - The Western Australian Builders'
Labourers, Painters & Plasterers Union of Workers -v- Mateko Holdings Pty Ltd - M 84 of 2001 - Industrial Magistrate Tarr IM - 18/10/01 - Construction Trade Services.........................................................................................................................
COSTS
Application re unfair dismissal seeking costs - Applicant disagreed with the amount claimed - Parties sought the assistance of the
Commission to decide the matter on the basis of the written material provided - Commission found that Applicant's
response to the issue of costs was not reasonable, that the costs properly incurred by Respondent which were wasted due to
Applicant's non-attendance exceed the minimum $200.00 which Respondent was prepared to accept and ordered that
Applicant pay $200.00 by way of costs to Respondent within 7 days of the date of the Order - Order Issued - Mr DA
Amoroso -v- Bellvale Nominees Pty Ltd - APPL 7 of 2001 - BEECH C - 13/09/01 - Services to Transport.................................
Complaint re breach of award - Complainant Union argued that employee was an employee of the Respondent and subject to the
award - Complainant Union further argued that employee was not paid for working overtime and meal allowances Respondent argued that award had no relevance in proceedings as award was not applicable to Respondent and that
subcontractors were only employed to carry out the manufacturing - Industrial Magistrate found that there was an
employee/employer relationship as employee was only providing his services, that he was also given directions on a daily
basis and his duties were supervised, therefore he was an employee - Further, IM found that award applied to him and
Respondent - Award entitlements, costs and fines were ordered - Decision Issued - The Western Australian Builders'
Labourers, Painters & Plasterers Union of Workers -v- Mateko Holdings Pty Ltd - M 84 of 2001 - Industrial Magistrate Tarr IM - 18/10/01 - Construction Trade Services.........................................................................................................................
Complaint re breach of Workplace Agreement - Claimant sought unpaid entitlements pursuant to the workplace agreement,
including claims for pre-judgment interest, penalties pursuant to s83(6) of the I.R. Act, 1979 and costs - Defendant
conceded that the Claimant was entitled to payment for normal working hours and holiday pay but denied liability for the
payment of pay in lieu of notice, maintaining that the Claimant resigned, and in such circumstances was not entitled to pay
in lieu of notice under the workplace agreement - Industrial Magistrate was not satisfied based on the evidence presented
that the Claimant was dismissed, therefore his claim for one week's pay in lieu of notice was dismissed - Further, IM issued
Orders by consent, that Respondent pay the Claimant the amount of $1058.00 plus interest fixed at $40.00, and reimburse
the Claimant the amount of $40.00 being the cost of making the claim - Reasons for Decision Issued - Mr P Maindok -vCabletech Electrical Pty Ltd - M 124 of 2001 - Industrial Magistrate - Tarr IM - 22/11/01 - Other Services ................................

3135

3138

3142

3144

3085

2767

3085

3091

DISABILITIES
Application re site allowance - Applicant argued for an individual rate fixed for each hour that the employees worked in areas that
are defined as confined space in Australian Standard 2865 - Respondent argued that the present site allowance
contemplated all of the relevant disabilities present on the site - Commission referred to various authorities and was not
persuaded on this occasion, that the circumstances of the claim warranted a departure from the existing rights and
provisions such that it could conclude that there had been a change in workvalue, in terms of the conditions under which
work was performed at the site, such that a new allowance was warranted, therefore in all circumstances of the case,
Commission was compelled to conclude that the application be dismissed - Dismissed - Transfield Pty Ltd t/as Transfield
Operations and Maintenance -v- AUTO, FOOD, METAL, ENGIN UNION - CR 188 of 2000 - KENNER C - 16/07/00 Petroleum Coal Chemical Assoc ...................................................................................................................................................

2466

EMPLOYEE
Application re unfair dismissal - Applicant argued that he was dismissed unfairly because he was unhappy with the contract and
the superannuation clause in the contract - Respondent argued that Commission did not have jurisdiction to deal with the
application as Respondent did not employ Applicant during his period of engagement as Applicant was engaged as a subcontractor - Further, Applicant's contract was terminated by operation of law in that the contract was subject to a condition
which was not satisfied by Applicant - Commission found that it had no jurisdiction to deal with a contract that is not one
of employment and found Applicant was not an employee of Respondent but had a contract to supply services to
Respondent as an independent contractor - Dismissed for want of jurisdiction - Mr MS Simpkins -v- Mr GB Robson APPL 2100 of 2000 - SMITH, C - 05/07/01 - Transport and Services ..........................................................................................
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EMPLOYEE—continued
Application re unfair dismissal - Preliminary issues re jurisdiction and whether employment relationship existed - Applicant Agent
argued that although Applicant was initially appointed to the position of part time cleaner, she was subsequently promoted
to the position of supervisor by Respondent - Respondent argued that Applicant was an independent contractor Commission found based on the evidence presented that in all circumstances of the relationship, the work practices
followed by Applicant were those imposed by Respondent - Further, Commission was satisfied that the totality of the
relationship was one of a contract of service between Applicant and Respondent, therefore, Commission had jurisdiction to
consider the substantive claim - Reasons for Decision Issued - Ms JK Spencer -v- Ausclean - Natalio Sica - APPL 931 of
2001 - COLEMAN CC - 05/10/01 - Business Services..................................................................................................................

2788

Application to vary the Malting Industry Award 1993 and Conference Referred re Dispute over terms and conditions of
employment of Union member - Applicant Union argued that the member be offered employment as a full time malt
production operator under the terms of the Malt Industry award and any applicable industrial agreement between the parties
- Further, the variation to award had jurisdiction to bind the parties to the award - Respondent opposed the claims and
argued that the variation to the award would impose restrictions on the employer's rights to engage contractors and upon
their rights to engage persons under terms and conditions determined by the employer - Further, Respondent argued that
the employee was caught in the revised strategy to source new labour from external labour supplies to reduce costs Commission found that the application to vary the award cut across some of the already established practices in the
industry regarding engagement of contractors for shortfall work and that the application to vary be dismissed - Further,
Commission found that the employee should have been provided with full time employment directly by Respondent as a
Malt Processing Operator and that Respondent employ employee as agreed by the parties - Orders Issued - The Breweries
and Bottleyards Employees' Industrial Union of Workers of Western Australia -v- Kirin Australia Pty Ltd & Other - APPL
1394 of 2001;CR 169 of 2001 - WOOD,C - 19/10/01 – Brewing ..................................................................................................

3076

Complaint re breach of award - Complainant Union argued that employee was an employee of the Respondent and subject to the
award - Complainant Union further argued that employee was not paid for working overtime and meal allowances Respondent argued that award had no relevance in proceedings as award was not applicable to Respondent and that
subcontractors were only employed to carry out the manufacturing - Industrial Magistrate found that there was an
employee/employer relationship as employee was only providing his services, that he was also given directions on a daily
basis and his duties were supervised, therefore he was an employee - Further, IM found that award applied to him and
Respondent - Award entitlements, costs and fines were ordered - Decision Issued - The Western Australian Builders'
Labourers, Painters & Plasterers Union of Workers -v- Mateko Holdings Pty Ltd - M 84 of 2001 - Industrial Magistrate Tarr IM - 18/10/01 - Construction Trade Services .........................................................................................................................

3085

Application re breach of award regarding payment of allowances - Complainant argued that he was not paid the correct
entitlements during his employment - Defendant argued that Complainant was an independent contractor and denied that
any award binds in relation to Complainant - Industrial Magistrate found that Complainant was an employee of the
Defendant and that Complainant did establish award coverage binding the Defendant - Supplementary reasons for decision
concerned the issue of penalties which the Industrial Magistrate awarded to the Complainant - Granted - Mr CL Peters -vJames Turner Roofing Pty Ltd - CP 226 of 1999 - Industrial Magistrate - Cicchini IM - 10/10/01 - Construction Trade
Services .........................................................................................................................................................................................

3093

Application re unfair dismissal and contractual entitlements - Applicant argued that she was an employee, unfairly dismissed and
her employment terminated without notice - Respondent argued the relationship was not one of employer and employee but
a domestic relationship - Commission found that the relationship was a domestic relationship and not an employment
relationship - Dismissed - Ms JE Augustyn -v- Vistadale Pty Ltd As Trading For The Ranger Family Trust Trading As
Ranger Contracting - APPL 679 of 2001 - WOOD,C - 03/12/01 - Machinery & Equipment Mfg .................................................

3107

Application re unfair dismissal - Applicant argued that he was employed as a fisherman on fishing trawlers and that the skipper
hired and fired all the fishermen - Further, the skipper had control of the vessel and method of work, in that the skipper
determined when the vessel was to go to sea and where the boat would fish and how long the boat would be at sea Respondent argued that the Commission did not have jurisdiction to deal with the matter because it did not employ
Applicant - Further, Respondent argued that Applicant entered into an Agreement that did not create an employeeemployer relationship and that in the fishing industry, companies entered into share fishing agreements because that was
the way industry operated and that Respondent did not engage employees - Commission found that it was for Applicant to
show, on the balance of probabilities that he was an employee - Further, the relationship of employer and employee was a
contract of service where an employee contracted to provide his or her work and skill whereas an independent contractor
worked in his or her own business on his or her own account - Commission declared that Applicant was an employee of
Respondent working under a contract of service - Order Issued - Mr AJ Greig -v- Kraus Fishing Company Pty Ltd - APPL
2028 of 2000 - SMITH, C - 15/11/01 - Commercial Fishing .........................................................................................................

3128

Application re unfair dismissal - Applicant argued that her dismissal was harsh, oppressive and unfair - Respondent opposed the
application on a number of grounds, including that Commission had no jurisdiction to hear the application because
Applicant was not an employee within the meaning of the I.R. Act 1979 - Commission reviewed authorities and found on
evidence that Applicant was an employee within the definition of "employee", that Applicant's dismissal summarily by
Respondent was harsh, oppressive and unfair and ordered that she be paid compensation - Granted - Ms R Thomson -vBrunel Energy Pty Ltd - APPL 1742 of 2000 - BEECH C - 07/11/01 - Electricity and Gas Supply...............................................

3155

ENFORCEMENT OF ACTS/AWARDS/ORDERS
Complaint re breach of award - Complainant Union argued that employee was an employee of the Respondent and subject to the
award - Complainant Union further argued that employee was not paid for working overtime and meal allowances Respondent argued that award had no relevance in proceedings as award was not applicable to Respondent and that
subcontractors were only employed to carry out the manufacturing - Industrial Magistrate found that there was an
employee/employer relationship as employee was only providing his services, that he was also given directions on a daily
basis and his duties were supervised, therefore he was an employee - Further, IM found that award applied to him and
Respondent - Award entitlements, costs and fines were ordered - Decision Issued - The Western Australian Builders'
Labourers, Painters & Plasterers Union of Workers -v- Mateko Holdings Pty Ltd - M 84 of 2001 - Industrial Magistrate Tarr IM - 18/10/01 - Construction Trade Services .........................................................................................................................

3085

HOURS OF WORK
Application re unfair dismissal and contractual entitlements - Applicant argued she had been unfairly dismissed and sought denied
contractual entitlements - Respondent argued that Applicant was demoted until she was ultimately dismissed, that the
demotion related in part to Applicant's own action, as there were conflict of hours between Applicant's two jobs, that her
performance in regard to communication was poor and that she attended work for another employer whilst she was on sick
leave - Commission found on evidence that Applicant engineered her hours of work to her own advantage against the
expressed concerns and directions of her employer, that it was on this basis alone, leaving aside the other history of
conflicts at the workplace and the concerns about communication with clients, that the dismissal was fair (Undercliffe
Nursing Home -v- FMWU) - Further, Commission was not convinced that there was an absence of procedural fairness
arising from the management committee's decision - Dismissed - Mrs A Niblett -v- Koolkuna Eastern Region Domestic
Violence Services Network - APPL 2072 of 2000 - WOOD,C - 30/08/01 - Personal Services ......................................................
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HOURS OF WORK—continued
Application re unfair dismissal and contractual entitlements - Applicant argued she had been the subject of a harsh, oppressive and
unfair dismissal and was entitled to outstanding contractual entitlements - Commission reviewed authorities and found on
the evidence that there was no dismissal and the jurisdiction under s.29 therefore does not arise - Further, Commission
concluded that Applicant was not tripped or pushed, that there was no deliberate and dominant purpose of coercing her to
resign, that she terminated her own contract because what the Respondent was offering her eventually did not meet her
financial requirements, therefore, she decided to end the relationship by resignation - Dismissed - Ms R Powell -v- Ronin
Security Pty Ltd - APPL 1844 of 2000 - GREGOR C - 07/09/01 - Personal and Other Services...................................................

2605

INDUSTRIAL ACTION
Application by consent to vary the Metal Trades (General) Award 1966 re the Second Schedule - List of Respondents Commission found that it was empowered under Section 47 of the I.R. Act to cancel defunct awards or delete employers
from awards in certain cases but had difficulties where the deletion of named respondents to the award changed the scope
of the award - Further, Commission found that variation did not change the scope of the award and award varied by
consent - Order Issued - AUTO, FOOD, METAL, ENGIN UNION -v- Anodisers W.A. & Others - APPL 1785 of 2000 GREGOR C - 03/07/01 .................................................................................................................................................................

1598

Conference re negotiations for a replacement agreement - Applicant argued that the basis for the urgent conference was the
difficulties being experienced between the parties in resolving an enterprise bargaining agreement, which led to employees
imposing overtime and other bans - Respondent Union argued that members had met and decided to take immediate
industrial action by withdrawing their labour for 48 hours - Commission found that Applicant express its attitudes and
provided information regarding a range of issues the subject of the dispute and the employees return to work, to continue to
work in accordance with their contracts of employment and to not undertake further industrial action while conciliation or
arbitration proceeded - Order Issued - Disability Services Commission -v- Civil Service Association of Western Australia
Incorporated - PSAC 8 of 2001 - Public Service Arbitrator - SCOTT C. - 06/07/01 - Health and Community Services ...............

1612

Conference re dispute over the appropriate level of staffing at Hakea Prison - Parties sought Commission's assistance to
determined the matter - Commission issued an order dated 21/7/2001 regarding the filling of rosters and to prevent further
deterioration of industrial relations until the hearing of the matter, Commission issued a further interim order regarding the
filling of vacant positions - Ordered Accordingly - Attorney General -v- Western Australian Prison Officers Union of
Workers - C 177 of 2001 - BEECH C - 26/07/01 - Other Services ................................................................................................

2459

Application to vary interim orders - Applicant Union sought to vary interim order to require the Department to replace 8 vacant
staff positions on the Hakea Prison roster as the interim order had not changed the situation - Respondent argued that the
movement of staff to fill vacant positions as required resulted in positions being covered, that there was a safe environment
and that there had been disruptions but the position was not "intolerable" - Commission found that the interim order had
generally operated to ensure the number of shifts remaining vacant had been kept low, and application to vary interim order
was not granted - Dismissed - Attorney General -v- Western Australian Prison Officers Union of Workers - C 177 of 2001
- BEECH C - 30/08/01 - Other Services ........................................................................................................................................

2632

Conference referred re safe working and rostering practises at Hakea Prison Complex - Applicant Union argued that additional
officers be employed on nightshift to those positions already on the roster and that all vacant positions on the roster be
filled daily as this was creating disruptions and frustration to the routines due to being short staffed and that staff were not
fulfilling their normal duties - Respondent argued and opposed the claim in its entirety stating that the current staffing of
the prison was appropriate and that it was normal for staff to be re-allocated to other duties to accommodate absences on
the roster on a daily basis - Commission found that Applicant Union's claim was made out to the extent that provision be
made for additional internal escort functions to reduce the need for officers to be taken away from units for that purpose
and Commission also took into account the effects of increased costs and its impact - Granted in part - Western Australian
Prison Officers' Union of Workers -v- Ministry of Justice - CR 26 of 2001 - BEECH C - 30/10/01 - Other Services ...................

2945

INDUSTRIAL MATTER
Conference re alleged threat of prejudice in the employment of members of the union - Applicant Union argued that three
employees had expressed their desire to improve their conditions of employment by carrying out their existing work under
the Transport Workers' (General) Award rather than under a new workplace agreement - Further, Applicant Union argued
that one of the employee's workplace agreement no longer have any effect because firstly, Respondent has cancelled the
workplace agreement, secondly, by victimising that employee, Respondent has lost its right to any benefits arising from the
workplace agreement and thirdly, the terms of "Expiry of Agreement" clause should not be read so as to continue the terms
of the workplace agreement as to do so was unconscionable - Respondent raised a preliminary issue in respect of that
employee, whereby the employee and the Respondent are parties to a registered workplace agreement and by operation of
s.7A, s.7C and s.19(4)(b) of the Workplace Agreements Act, 1993, the Commission was prohibited from dealing with the
matters in dispute in respect of that employees' employment - Further, Respondent argued that the workplace agreement
has not expired - Commission reviewed authorities and various sections of the Workplace Agreements Act, 1993 and found
that the Respondent's argument that the workplace agreement has not expired had not been made out - Further, for reasons
set out in its Reasons for Decision, Commission found the matters in dispute between Respondent and the employee in
question was not an industrial matter, therefore Commission lacked jurisdiction to enquire into and deal with these matters
- Declaration and Order Issued - Transport Workers' Union of Australia, Industrial Union of Workers, Western Australian
Branch -v- Down South Transport Pty Ltd - C 145 of 2001 - SMITH, C - 06/07/01 - Road Transport..........................................

2456

2

Appeal against Decision of Commission (81WAIG1050) re shares and option in an unfair dismissal and contractual entitlements
claim - Appellant argued that the Commission erred in holding that the claim was an industrial matter and that it had
jurisdiction to hear a claim for an order for a sum of money equal to the value of shares or options - Full Bench reviewed
authorities and found that the claim was for a benefit and not compensation, and an industrial matter within its jurisdiction Dismissed - HotCopper Australia Ltd -v- Mr D Saab - FBA 15 of 2001 - Full Bench - SHARKEY P/SMITH, C/WOOD,C 21/09/01 – Technology..................................................................................................................................................................

2704

Application to vary the Malting Industry Award 1993 and Conference Referred re Dispute over terms and conditions of
employment of Union member - Applicant Union argued that the member be offered employment as a full time malt
production operator under the terms of the Malt Industry award and any applicable industrial agreement between the parties
- Further, the variation to award had jurisdiction to bind the parties to the award - Respondent opposed the claims and
argued that the variation to the award would impose restrictions on the employer's rights to engage contractors and upon
their rights to engage persons under terms and conditions determined by the employer - Further, Respondent argued that
the employee was caught in the revised strategy to source new labour from external labour supplies to reduce costs Commission found that the application to vary the award cut across some of the already established practices in the
industry regarding engagement of contractors for shortfall work and that the application to vary be dismissed - Further,
Commission found that the employee should have been provided with full time employment directly by Respondent as a
Malt Processing Operator and that Respondent employ employee as agreed by the parties - Orders Issued - The Breweries
and Bottleyards Employees' Industrial Union of Workers of Western Australia -v- Kirin Australia Pty Ltd - APPL 1394 of
2001;CR 169 of 2001 - WOOD,C - 19/10/01 – Brewing...............................................................................................................

3076

3210

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

81 W.A.I.G.

CUMULATIVE DIGEST—continued
Page
INDUSTRY
1
Appeal against Decision of Full Bench (81WAIG990) re unfair dismissal and contractual entitlements - Appellant argued that the
Full Bench erred in law in holding that Respondent (Applicant) was employed in an industry as defined in s.7 of the I.R.
Act, 1979 and that the Commission thereby had jurisdiction to hear and determine the Respondent's (Applicant's) claim
pursuant to s.29 of the Act - Appellant sought an order for the Full Bench Decision to be quashed - Industrial Appeal Court
applied various legal principles and found that the factual circumstances alleged by the Appellant were not sustainable, that
the evidence was to the contrary and that the Full Bench correctly found on the facts that there was a sufficient connection
with Western Australia to found the jurisdiction of the Commission - Dismissed - Ray Douglas Parker -v- Mr MA
Tranfield - IAC 2 of 2001 - Industrial Appeal Court - Kennedy J./Anderson J./Ipp J. - 07/08/01 - Business Services ...................

2505

INTERPRETATION-WORDS & PHRASES
2
Appeal against Decision of Commission (unreported) re contractual entitlements claim - Appellant argued that "it was a misexercise of the Commissioner's discretion to strike out Appellant's application for want of prosecution with no other reason
than the non-attendance at the conference; that the Commissioner mis-exercise his discretion in striking out the Appellant's
(sic) application for want of prosecution when the Respondent had failed to file and serve particulars of its response to the
Appellant's application, and without contacting the Appellant to afford the Appellant an opportunity to provide some
explanation as to the reason for his non-attendance at the conference" - Further, Appellant sought leave to adduce evidence
on affidavit which was not evidence before the Commission at first instance - Full Bench reviewed authorities and found
on evidence that Appellant's non -appearance was not so much his fault as an error caused by the strain or stress he was
under - Full Bench further found that the justice of the matter, within the principles laid down in the authorities to which
they have referred, and the facts as they have found properly led to that conclusion, therefore, for those reasons, agreed to
uphold the appeal and made the order to remit the matter to the Commission, constituted by a single Commissioner Upheld and Order at first instance varied - Mr AW McConkey -v- M & A's of Denmark - FBA 19 of 2001 - Full Bench SHARKEY P/SCOTT C./WOOD,C - 12/07/01 .............................................................................................................................

1561

3

Application for joinder of Respondents to Award - Preliminary issue re further hearing and determination - Applicant Union
argued that Respondent's should not be given a second go and that decision of the Commission in Court Session was not
quashed - Respondents argued that the claim be remitted to Commission in Court Session to be heard afresh - Commission
in Court Session found that application should be listed for further hearing and determination afresh - Preliminary issue
determined - LIQUOR, HOSPITALITY & MISC -v- Airlite Cleaning Pty Ltd & Others - APPL 1431 of 1998 Commission in Court Session - BEECH C/SCOTT C./KENNER C - 11/06/01 – Cleaning...........................................................

1587

Application re appeal pursuant to s23B of the I.R. Act 1979 - Applicant Union sought to reverse a decision of the Respondent,
finding the Applicant's member guilty of misconduct - Preliminary Issue - Respondent argued that appeal should be
dismissed on the grounds that the appeal application was not filed within time specified in regulation 34(5) of the I.R.C.
Regulations 1985 - Further, that notwithstanding the repeal of those provisions of the Act establishing and providing the
jurisdiction and powers of the former Government School Teachers Tribunal, those parts of the Regulations previously
having application to the Tribunal continue to apply to proceedings such as these - Commission reviewed authorities and
observed that the intention of the legislature at the time of the repeal of these provisions in the Act relating to the Tribunal,
was to enable teachers in government schools to fall within the general jurisdiction of the Commission - Further,
Commission observed that had it been the intention of the legislature to limit the time within which such appeals under
s23B could be brought, it could have easily done so at the time of that amendment, as is the case in relation to unfair
dismissal applications, pursuant to ss29(1)(b)(i) and 29(2) of the Act - Commission, having regard to all of the
circumstances and the evidence before it, was not persuaded that Applicant had made out the appeal such that it should
disturb the conclusions reached by Respondent - Dismissed - The State School Teachers Union of W.A. (Incorporated) -vThe Minister for Education - APPL 1649 of 2000 - KENNER C - 29/06/01 – Education..............................................................

1613

Application re unfair dismissal - Applicant argued that he was unfairly dismissed - Respondent argued that applicant failed to
report for work, constituting abandonment of his employment, furthermore that his employment was subject to a term of 3
months' probation and by reason of federal award coverage the terms of Workplace Relations Regulations 1996 dealing
with probationary employees rendered applicant's claim beyond the Commission's jurisdiction - Commission found that at
material times applicant's employment was not subject to a probationary period, that the terms of the Workplace Relations
Act did not conflict with the Australian Workplace Agreement and both were able to operate concurrently, that applicant's
dismissal was peremptory and without good cause and in all the circumstances of the case dismissal was harsh, oppressive
and unfair - Further Commission found that reinstatement was impracticable, that applicant had discharged his obligation
to mitigate his loss and awarded him compensation for injury - Upheld and Order Issued - Mr T Doherty -v- Geraldton
Building Company Pty Ltd ACN 008 637 103 - APPL 1527 of 2000 - KENNER C - 15/06/01 - Building Structure Services......

1638

Application re unfair dismissal and contractual entitlements - Preliminary Issue re jurisdiction - Applicant argued he was unfairly
dismissed from Respondent and is owed monies by way of outstanding contractual entitlements - Respondent argued that
pursuant to s83 of the Act, the monies claimed by way of denied contractual benefits were a matter for the Industrial
Magistrate as they arose from an award benefit - Further, Respondent argued that the superannuation monies were subject
of the Superannuation Guarantee Legislation and like wise not within the Commission's jurisdiction - Commission
reviewed authorities and found that the benefits claimed were award benefits, and that the application was lodged out of
time, therefore Commission was without jurisdiction to hear the application - Dismissed for want of jurisdiction - Mr LJ
Govan -v- Roche Excavating Pty Ltd - APPL 644 of 2001 - WOOD,C - 09/07/01 - Construction Trade Services ........................

1658

Application re unfair dismissal and contractual entitlements - Applicant argued that after she had been off sick for a number of
weeks, she made an appointment to meet with the Respondent to discuss her return to work and the nature of her duties,
and at the request of Respondent, she drew up an agenda of what was to be discussed at the meeting - Further, Applicant
argued that she met with the Respondent and it was at that meeting that she was dismissed - Respondent argued that
Applicant's duties had been taken over by other staff, that it would have had to create another job for her, that Applicant did
not get along with other staff and that it was of the view that Applicant was unfit to come back to work - Commission
reviewed authorities and found on a number of reasons that Applicant's dismissal was unfair, that reinstatement was
impracticable and ordered that Applicant be paid compensation and denied contractual benefits - Granted in Part - Ms JM
Kirkham -v- Dr K Alexander - APPL 1366 of 2000 - BEECH C - 15/06/01 - Health Services......................................................

1660

Application re unfair dismissal - Preliminary Issue re jurisdiction - Applicant argued that he was harshly, oppressively and
unfairly dismissed - Respondent argued that applicant was dismissed by the Ministry of Education pursuant to the terms of
the then Eduction Act 1928 and the application was one that can only be properly brought pursuant to the now repealed
s23B of the Act - Further, that the Act in s23B, contained a specific power to deal with matters of this kind, which should
be read as excluding the general jurisdiction and power of the Commission to inquire into and deal with industrial matters
such as this, pursuant to s29(1)(b)(i) of the Act, in relation to an unfair dismissal - Commission reviewed authorities and
relevant sections of the Act and was of the view that the legislature intended that claims of this kind be brought pursuant to
the specific power contained in s23B of the Act and not the general unfair dismissal jurisdiction of the Commission as
provided for in ss23A and 29(1)(b)(i) of the Act - Further, Commission concluded that this matter could not proceed by
way of an application pursuant to s29(1)(b)(i) of the Act - Dismissed for want of jurisdiction - Mr BM Puls -v- The
Honourable Minister for Education - APPL 1567,2088 of 2000;AG 99 of 2001 - KENNER C - 21/06/01 – Education ................

1673

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

3211

CUMULATIVE DIGEST—continued
Page
INTERPRETATION-WORDS & PHRASES—continued
Application re unfair dismissal - Applicant argued he was harshly, oppressively or unfair dismissed and sought compensation for
loss and injury, and in addition or alternatively a reasonable period of notice and a redundancy payment as outstanding
contractual entitlements - Further, Applicant argued that in the absence of re -employment or reinstatement being practical,
he claimed that his loss and injury arising from the dismissal exhausts the statutory limit of compensation under the I.R.
Act 1979 as amended - Respondent argued that Applicant's services were terminated in the circumstances of a genuine
redundancy, the genesis of which was discussed with him and so too was the restructuring of the organisation, therefore, in
the circumstances of the bona fide redundancy the dismissal was not harsh, oppressive or unfair - Further, Respondent
argued that even if it was to be found to have been unfair, Applicant failed to mitigate his loss not seeking employment in
the local market, and that any compensation for loss should be minimal on the basis that Applicant would have become
redundant in any event within a very short period to time - Commission reviewed authorities and found that the termination
was a summarily dismissal, that Respondent had not discharged the onus of establishing that the summary dismissal was
justified, that in all circumstances the right to dismiss was exercised in a harsh and oppressive manner, therefore,
compensation for loss equivalent to six months salary was awarded and all other claims dismissed - Ordered Accordingly Mr MM Quartermaine -v- Anson Management Services Pty Ltd - APPL 1155 of 2000 - COLEMAN CC - 21/06/01 Business Services ..........................................................................................................................................................................

1675

Conference referred re bonus payments - Applicant Union argued that its member was disadvantage because his base salary under
the award was less than the base salary of employees who are designated as "staff employees" and that in the case of its
member, he should be entitled to the same rule as the Respondent's designated "staff employees", that is, the bonus should
be paid on his base salary including allowances - Further, Applicant Union argued that the all-up salary included the
various allowances and that therefore the bonus actually paid to staff was to be seen as being paid on a notional base award
wage plus allowances and sought the same basis of calculation for its member - Respondent opposed the claim and argued
that the Commission should not regard the payment of the bonus in isolation, rather, the fact that some employees are paid
by the award, and others are paid via a workplace agreement, will inevitably result in differences in employment conditions
- Further, Respondent argued that the bonus was applied consistently throughout its operation and to grant the union's
claim would introduce anomalies rather than remove them - Commission reviewed authorities and relevant sections of the
I.R. Act and issued a Declaration that the manner in which the bonus was paid in the case of the union member was not fair
and adjourned the application for one month during which time the parties were directed to meet in an endeavour to reach
an agreement and report back to the Commission - Granted in principle - COMM, ELECTRIC, ELECT, ENERGY -vMillennium Inorganic Chemicals - CR 279 of 2000 - BEECH C - 29/06/01 - Petroleum Coal Chemical Assoc ...........................

1692

2

Appeal against Decision of Commission (81WAIG1020) re unfair dismissal - Appellant argued on a number of grounds including
that the Learned Commissioner erred in fact and in law in finding that the Appellant had not made out his case that there
had beep an abuse of the Respondent's right to terminate his employment on the grounds of poor performance - Full Bench
observed that insofar as the appeal grounds challenged the exercise of discretion, that it had no warrant to interfere with the
exercise of the discretion at first instance unless the Appellant established that the Commission at first instance erred in
accordance with the well know principles laid down in "House v The King (1936) 55 CLR 499" - Further, regarding the
questions raised on appeal, Full Bench reviewed various authorities and Acts and was of the opinion that there was no error
of law or fact and no miscarriage of the exercise of discretion established, therefore dismissed the appeal - Dismissed - Mr
IW Cannon -v- Linfox Transport (Australia) Pty Ltd - FBA 16 of 2001 - Full Bench - SHARKEY P/BEECH C/KENNER
C - 07/08/01 - Other Transport ......................................................................................................................................................

2419

2

Appeals against Decision of Industrial Magistrate (unreported) re breach of award - Questions raised on these Appeals: Was the
Application frivolously or vexatiously instituted, and Costs - Power to award and quantum - Full Bench reviewed various
authorities and Acts and found on a number of reasons that His Worship did not erred in finding that the claim was
instituted frivolously or vexatiously and that he had jurisdiction and power to order costs - Appeal No. FBA 13/2001
upheld and decision at first instance varied and Appeal No. FBA 14/2001 dismissed - Falcon Investigations & Security Pty
Ltd -v- Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch - FBA 13,14 of 2001
- Full Bench - SHARKEY P/KENNER C/SMITH, C - 19/07/01 - Business Services ...................................................................

2425

Application re unfair dismissal and contractual entitlements - Applicant argued that his dismissal was harsh, oppressive or unfair
and sought outstanding benefits - Respondent argued that at the time of application there had been no dismissal and that
remedy sought being 6 weeks notice and paid leave had been received by Applicant - Commission reviewed various
authorities and concluded that a broad interpretation should be applied to the term "dismissed" and this period should
include the period of notice therefore, Commission allowed the application on that basis - Further, Commission concluded
that Applicant had been paid during the notice period in accordance with the workers compensation regime, that in the
application before it the remedies were clear and had been met and that pursuant to s.27(1)(a)(ii) and (iv) of the Act, further
proceedings were not necessary or desirable in the public interest - Dismissed - Mr CG Hywood -v- Subiaco Wine Room APPL 1950 of 2000 - SCOTT C. - 31/07/01 - Accommodatn, Cafes&Restaurants .......................................................................

2443

Application re unfair dismissal - Applicant argued that he was unfairly dismissed and was not afforded a right of hearing or an
opportunity to put his case and sought compensation for lost income - Respondent argued that Applicant was terminated on
the basis of a breakdown of trust arising from a conversation concerning an alleged intention to steal company property Commission found that Applicant was not summarily dismissed and that the discussion about the intention to steal
company property led to a breakdown in trust between the employer and the employee sufficient to warrant dismissal Dismissed - Mr S LaRose -v- Kiam Corporation Pty Ltd - APPL 1552 of 2000 - WOOD,C - 13/07/00 - Other Services .............

2446

Conference re alleged threat of prejudice in the employment of members of the union - Applicant Union argued that three
employees had expressed their desire to improve their conditions of employment by carrying out their existing work under
the Transport Workers' (General) Award rather than under a new workplace agreement - Further, Applicant Union argued
that one of the employee's workplace agreement no longer have any effect because firstly, Respondent has cancelled the
workplace agreement, secondly, by victimising that employee, Respondent has lost its right to any benefits arising from the
workplace agreement and thirdly, the terms of "Expiry of Agreement" clause should not be read so as to continue the terms
of the workplace agreement as to do so was unconscionable - Respondent raised a preliminary issue in respect of that
employee, whereby the employee and the Respondent are parties to a registered workplace agreement and by operation of
s.7A, s.7C and s.19(4)(b) of the Workplace Agreements Act, 1993, the Commission was prohibited from dealing with the
matters in dispute in respect of that employees' employment - Further, Respondent argued that the workplace agreement
has not expired - Commission reviewed authorities and various sections of the Workplace Agreements Act, 1993 and found
that the Respondent's argument that the workplace agreement has not expired had not been made out - Further, for reasons
set out in its Reasons for Decision, Commission found the matters in dispute between Respondent and the employee in
question was not an industrial matter, therefore Commission lacked jurisdiction to enquire into and deal with these matters
- Declaration and Order Issued - Transport Workers' Union of Australia, Industrial Union of Workers, Western Australian
Branch -v- Down South Transport Pty Ltd - C 145 of 2001 - SMITH, C - 06/07/01 - Road Transport..........................................

2456

Conference referred re unfair dismissal - Applicant Union argued that having regard to all the circumstances that arose, the
punishment of dismissal did not "fit the crime" and sought that its member be reinstated - Respondent opposed the claim Commission reviewed authorities and found, having regard to all the circumstances of the case, in the context of equity and
good conscience, that the dismissal of the Union's member was harsh, oppressive and unfair - Further, Commission found
that reinstatement was impracticable, that the Union's member should be compensated and directed the parties to confer as
to quantum of compensation, within seven days, to an agreed sum which was incorporated in the final order - Upheld and
Order Issued - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- BHP HBI - CR
128 of 2000 - KENNER C - 15/06/01 - Metal Product Manufacturing..........................................................................................

2460

3212

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

81 W.A.I.G.

CUMULATIVE DIGEST—continued
Page
INTERPRETATION-WORDS & PHRASES—continued
Application re site allowance - Applicant argued for an individual rate fixed for each hour that the employees worked in areas that
are defined as confined space in Australian Standard 2865 - Respondent argued that the present site allowance
contemplated all of the relevant disabilities present on the site - Commission referred to various authorities and was not
persuaded on this occasion, that the circumstances of the claim warranted a departure from the existing rights and
provisions such that it could conclude that there had been a change in workvalue, in terms of the conditions under which
work was performed at the site, such that a new allowance was warranted, therefore in all circumstances of the case,
Commission was compelled to conclude that the application be dismissed - Dismissed - Transfield Pty Ltd t/as Transfield
Operations and Maintenance -v- AUTO, FOOD, METAL, ENGIN UNION - CR 188 of 2000 - KENNER C - 16/07/00 Petroleum Coal Chemical Assoc....................................................................................................................................................

2466

1

Appeal against Decision of Full Bench (81WAIG990) re unfair dismissal and contractual entitlements - Appellant argued that the
Full Bench erred in law in holding that Respondent (Applicant) was employed in an industry as defined in s.7 of the I.R.
Act, 1979 and that the Commission thereby had jurisdiction to hear and determine the Respondent's (Applicant's) claim
pursuant to s.29 of the Act - Appellant sought an order for the Full Bench Decision to be quashed - Industrial Appeal Court
applied various legal principles and found that the factual circumstances alleged by the Appellant were not sustainable, that
the evidence was to the contrary and that the Full Bench correctly found on the facts that there was a sufficient connection
with Western Australia to found the jurisdiction of the Commission - Dismissed - Ray Douglas Parker -v- Mr MA
Tranfield - IAC 2 of 2001 - Industrial Appeal Court - Kennedy J./Anderson J./Ipp J. - 07/08/01 - Business Services ...................

2505

2

Appeal against Decision of Commission (81WAIG1424) re unfair dismissal and orders pursuant to s.27 of the Act - Appellant
argued that the Commission erred in law in that the order of the Commission to revoke an order of the Commission was
beyond the Commission's jurisdiction and by finding that it had power to make the Revocation Order and exercising its
discretion to make the Revocation Order, Commission erred in law and in fact - Respondent argued that there was no
appealable error made by the Commission and no public interest raised by the appeal - Full Bench found there was no slip
rule, the Commission was not correcting an error in substance or in form, and the order made at the first instance was made
without jurisdiction or power - Upheld - Aussie Online Limited (ACN 004 160 927) -v - Mr J Lane - FBA 36 of 2001 - Full
Bench - SHARKEY P/COLEMAN CC/SCOTT C. - 10/08/01 ......................................................................................................

2511

2

Appeal against Decision of Commission (81WAIG1238) re unfair dismissal - Appellant argued that the Learned Commission
erred in law and in fact on various grounds including that it awarded excessive compensation to the Respondents - Further,
Appellant sought an Order that the Decision of Commission in matters 1377 and 1378 of 2000 be quashed - Full Bench
reviewed evidence and applying the principles in House v. The King (HC)(op cit) and Gromark Packaging v. FMWU
(IAC)(op cit), found on a number of reasons that there was no error as alleged in the grounds of appeal, and no error in the
exercise of the Commissioner's discretion - Dismissed - Kingscape Holdings Pty Ltd -v- GK Smith & Other - FBA 20 of
2001 - Full Bench - SHARKEY P/COLEMAN CC/GREGOR C - 17/08/01 - Construction Trade Services .................................

2517

2

Appeal against Decision of Commission (81WAIG1651) re unfair dismissal - Appellant argued that the Learned Commissioner
erred on various grounds relating to the findings of loss and compensation - Further, Appellant sought orders that the
appeal be allowed and the decision at first instance be quashed and that compensation be assessed to the respondent
(applicant), but limited to the sum equivalent the wages entitlement for the "lost" period of service - Full Bench reviewed
evidence and authorities and having considered all of the relevant material and submissions found that no grounds of
appeal was made out and that the exercise of discretion at first instance (see House v The King (HC)(op cit)), was not in
error or established to be in error - Dismissed - Q-Vis Ltd -v- Mr SD Gordon - FBA 37 of 2001 - Full Bench - SHARKEY
P/COLEMAN CC/GREGOR C - 05/09/01 - Health Services ........................................................................................................

2537

2

Appeal against Decision of Commission (80WAIG5658) re unfair dismissal and contractual entitlements - Appellant argued that
Commission had mistaken the facts, allowed extraneous or irrelevant matters to guide it, had reached a result that was, on
the facts, unreasonable or plainly unjust, had not taken into account some material consideration and had acted upon a
wrong principle - Full Bench reviewed evidence and principles laid down in House v. The King (HC)(op cit) and found
that the Commissioner at first instance miscarried its exercise of discretion and based on that findings, Full Bench found
and declared that the Appellant was harshly, oppressively and unfairly dismissed - Further, Full Bench reviewed other
principles and cases and granted the application to extend time within which to institute the appeal as it found that by
granting an extension of time, no injustice would be occasioned to the Respondent - Upheld, Order at first instance
suspended and matter remitted back to the Commission - Ms EJ Roast -v - Forx Pty Ltd (ACN 008 972 076) - FBA 54 of
2000 - Full Bench - SHARKEY P/COLEMAN CC/SCOTT C. - 14/08/01 - Property and Business Services ...............................

2541

Application re unfair dismissal and contractual entitlements - Applicant argued that he had unfairly dismissed and had not been
paid his entitlements pursuant to the award regarding notice, annual leave or public holidays and superannuation - There
was no appearance on behalf of the Respondent - Commission reviewed authorities and found that the applicant's claims
were award benefits, that it cannot exercise a power under s.29 to give relief because the power for enforcement resides
solely with the Industrial Magistrate pursuant to s.83 of the Act - Commission further found that applicant was unfairly
dismissed, that reinstatement was unavailing and awarded compensation, and dismissed for want of jurisdiction the claims
for benefits as set out in the application - Ordered Accordingly - Mr PR Moritz -v- Home Again Enterprises Pty Ltd APPL 458 of 2001 - GREGOR C - 09/08/01 - Accommodatn, Cafes&Restaurants.......................................................................

2594

Application re unfair dismissal and contractual entitlements - Applicant argued that her dismissal was harsh, oppressive and unfair
- Additionally the applicant also claimed severance pay which was not pressed when the matter was heard before the
Commission - Respondent opposed the applicant's claim in it's entirety - Commission reviewed authorities and found that
applicant had been unfairly dismissed, that reinstatement was impracticable and ordered compensation in the sum
equivalent to the loss of 6 months remuneration - Upheld and Order Issued - Mrs M Muggeridge -v- Penrhos College (Inc)
- APPL 1502 of 2000 - KENNER C - 31/08/01 – Education .........................................................................................................

2596

Application re unfair dismissal and contractual entitlements - Applicant argued she had been the subject of a harsh, oppressive and
unfair dismissal and was entitled to outstanding contractual entitlements - Commission reviewed authorities and found on
the evidence that there was no dismissal and the jurisdiction under s.29 therefore does not arise - Further, Commission
concluded that Applicant was not tripped or pushed, that there was no deliberate and dominant purpose of coercing her to
resign, that she terminated her own contract because what the Respondent was offering her eventually did not meet her
financial requirements, therefore, she decided to end the relationship by resignation - Dismissed - Ms R Powell -v- Ronin
Security Pty Ltd - APPL 1844 of 2000 - GREGOR C - 07/09/01 - Personal and Other Services ...................................................

2605

Application re unfair dismissal and contractual entitlements - Applicant argued his dismissal was unfair and sought bonus
payments, reimbursement of travelling expenses and outstanding benefits due to him under his contract of employment Respondent opposed the claim - Commission reviewed evidence and authorities and found that Applicant's dismissal was
unfair because Applicant's action in the circumstances of his employment overall was not so seriously in breach of the
contract as to justify dismissal - Further, Commission was not persuaded that Applicant had shown that his employment
was a long term proposition such that he had suffered loss of job security for which compensation should now be ordered Claim for contractual entitlements dismissed, order for costs not awarded and claims relating to reimbursement of travel
expenses adjourned - Granted in Part - Mr GG Wells -v- Mr John Reyburn trading as Nicholson Clement Solicitors - APPL
226 of 2001 - BEECH C - 27/08/01 - Other Services.....................................................................................................................
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Application re unfair dismissal - Applicant argued he had been unfairly dismissed, that the relationship between the parties was
not capable of being restored, therefore he sought compensation - Respondent denied that Applicant had been unfairly
dismissed on the contrary Respondent argued that Applicant was the architect of his own misfortune in that he abandoned
his contract of employment - Commission found on evidence that Applicant had been unfairly dismissed, that reinstatement
was impracticable and having reviewed authorities concluded that Applicant had sought to mitigate his loss as best as he
could and ordered that Applicant be paid by Respondent the sum of six months remuneration as compensation - Granted Mr M Wiseman -v- Hills Industries Limited - APPL 65 of 2001 - GREGOR C - 21/08/01 - Personal Services............................

2622

Conference referred re alleged harsh, unfair and unlawful dismissal - Applicant Union argued that the manner in which its
member was terminated was harsh, unfair and unlawful and sought an interim order for reinstatement - Respondent
opposed the claim - Commission reviewed authorities and relevant sections of the Act and found that it had power to issue
the interim order sought - Commission found that Applicant's member was aware of her terms and conditions of
employment at the time of making the statements and that the timing of the meeting with her employer before completion
of her shift was not oppressive or unfair or engineered in anyway to disadvantage her - Further, pursuant to s.26 of the Act
and having regard to "equity, good conscience and the substantial merits of the case", Commission found on balance that
the dismissal of the Applicant's member was harsh and issued an order for reinstatement - Granted - Australian Liquor,
Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Burswood Resort (Management) Limited CR 153 of 2001 - WOOD,C - 04/09/01 - Sport and Recreation.....................................................................................................

2639

Application re appeal by Teacher pursuant to s.23B - Commission reviewed authorities and submissions by counsel for the
respondent and concluded that in all of the circumstances it would be just for an order to issue to the effect that the
documents be made available for inspection - Granted - Mr BM Puls -v- Hon Minister for Education - APPL 1162 of 2001
- KENNER C - 14/08/01 – Education............................................................................................................................................

2655

1

Application for stay of proceedings before the Full Bench - IAC applied principles and it was not persuaded that Appellant had a
strong appeal case, therefore, IAC declined to exercise its discretion to order a stay because there was no special or
exceptional circumstances warranting the making of the order - Refused - The Food Preservers' Union of Western
Australia, Union of Workers -v- AUTO, FOOD, METAL, ENGIN UNION & Other - IAC 7 of 2000 - Industrial Appeal
Court - Kennedy J./Scott J./Parker J. - 28/09/00 - Food, Beverage and Tobacco Mfg ...................................................................

2699

2

Appeal against Decision of Commission (81WAIG1050) re shares and option in an unfair dismissal and contractual entitlements
claim - Appellant argued that the Commission erred in holding that the claim was an industrial matter and that it had
jurisdiction to hear a claim for an order for a sum of money equal to the value of shares or options - Full Bench reviewed
authorities and found that the claim was for a benefit and not compensation, and an industrial matter within its jurisdiction Dismissed - HotCopper Australia Ltd -v- Mr D Saab - FBA 15 of 2001 - Full Bench - SHARKEY P/SMITH, C/WOOD,C 21/09/01 – Technology..................................................................................................................................................................

2704

2

Appeal against Decision of Commission (81WAIG2478 & 2782) re granted application for stay of proceedings in Matter No.
37/2001 - Appellant appealed against the Commission's "finding" in above matter number - Full Bench heard full argument
from the parties and applied various principles and found on a number of reasons that there was no miscarriage in the
exercise of the Commissioner's discretion, that the Commissioner's decision was one made on well established authority
and should not be lightly interfered with by the Full Bench and there was no question of such importance that, in the public
interest, the appeal should lie, therefore dismissed the appeal as incompetent - Dismissed - Paulownia Saw Milling, Timber
Supplies and Manufacturing Pty Ltd (ACN 081 463 452) -v- Mr WI Jones - FBA 43 of 2001 - Full Bench - SHARKEY
P/COLEMAN CC/WOOD,C - 11/10/01 - Other Manufacturing ...................................................................................................

2715

2

Application for registration of new Organisation by amalgamation of two unions - Application was made by the Construction,
Mining, Energy, Timberyards, Sawmills and Woodworkers Union of Australia - Western Australian Branch and the
Australian Builders' Labourers, Painters & Plasterers Union of Workers - Full Bench reviewed authorities and relevant
sections of the I.R. Act and was satisfied that all statutory requirements of law had been complied with, therefore,
authorised the registration of the organisation sought - Granted - The Western Australian Builders' Labourers, Painters &
Plasterers Union of Workers & Other -v- (Not applicable) - FBM 3 of 2001 - Full Bench - SHARKEY P/COLEMAN
CC/KENNER C - 09/10/01 – Unions ............................................................................................................................................

2722

Application seeking interim order pursuant to s.80E and s.80F of the I.R. Act - Applicant Union sought an interim order to
prohibit the Respondent from continuing disciplinary action against its member until the matter was determined - Public
Service Arbitrator reviewed authorities, relevant sections of the I.R. Act and found that the dispute would not be resolved
by conciliation and was now to be arbitrated, and that there was no power for the Arbitrator to make the interim order
sought - Dismissed - Civil Service Association of Western Australia Incorporated -v- Director General/Chief Executive
Officer, Family and Childrens Services - P 26 of 2001 - Public Service Arbitrator - SCOTT C. - 25/09/01 - Government
Administration...............................................................................................................................................................................

2758

Application seeking interim order pursuant to s.80E and s.80F of the I.R. Act - Public Service Arbitrator dealt with the matter on
25/9/2001 whereby it found that there was no power to issue the interim order sought on the basis that s.32(2) conditioned
the provisions of s.32(3) - Following that decision, Applicant wrote to the PSA indicating that a decision of the Full Bench
in Minister for Education v State School Teachers Union of WA Inc., number 116/1995 (75 WAIG 2684 at 2687) held to
the contrary and asked that the matter be re-opened - PSA re-opened the matter and heard submissions from the parties PSA was satisfied that there was the potential for injustice to Applicant's member should the allegations raised by the
Applicant have foundation - Further, PSA accepted the submissions made by the Applicant that should the investigation
process continue in those circumstances, it may well cause a deterioration in industrial relations between the parties and
this was because there was serious prospect that faith and confidence in the employment relationships of the Applicant's
member and other employees with their employer may be damaged - Granted - Civil Service Association of Western
Australia Incorporated -v- Director General/Chief Executive Officer, Family and Childrens Services - P 26 of 2001 - Public
Service Arbitrator - SCOTT C. - 04/10/01 - Government Administration .....................................................................................

2761

Application re unfair dismissal and contractual entitlements - Applicant argued that he was harshly, oppressively and unfairly
dismissed and denied benefits under his contract of employment - Respondent agreed that the applicant was unfairly
dismissed and the only substantial issue in dispute is the quantum of compensation the Commission should order Commission reviewed authorities and concluded that the applicant had been unfairly dismissed, that reinstatement was
impracticable and ordered the respondent to pay the applicant compensation within 10 days of the date of the order - Order
Issued - Mr J Barrett -v- 6PR Southern Cross Radio Pty Limited - APPL 190 of 2001 - SMITH, C - 14/09/01 - Printg,
Publishg & Rcdd Media ................................................................................................................................................................

2768

2

Appeal against Decision of Commission (81WAIG1660) re unfair dismissal and contractual entitlements - Appellant argued
against the finding of the dismissal on the grounds that deal with alleged erroneous findings in relation to the evidence Appellant argued that there was not sufficient evidence to establish that there was a dismissal - Full Bench found that this
was a discretionary decision and had defined a dismissal as the termination of a contract of employment and in this matter
there was too fragile a base in the evidence to support a finding of dismissal - Full Bench found that appeal should be
upheld as there was no dismissal or no dismissal was established to have occurred and there was no jurisdiction to hear and
determine the matter - Appeal Upheld and decision at first instance varied - Dr K Alexander -v- Ms JM Kirkham - FBA 44
of 2001 - Full Bench - SHARKEY P/GREGOR C/WOOD,C - 28/11/01 - Health Services ..........................................................
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Application re unfair dismissal - Applicant argued dismissal was harsh oppressive or unfair - Respondent challenged the
Commission's jurisdiction on the basis that Applicant's employment was subject of a Federal Award - Respondent further
argued that this creates a conflict between the award and the Act, that conflict was to be resolved by the Federal award
taking precedence, that the Applicant was the subject of a 12 month probationary period, and while the Applicant
challenges the reasonableness of that probationary period that would be a matter able to be referred to the AIRC for
determination - Commission reviewed award and various authorities and concluded that there was a direct conflict between
the provisions of the State law and the Award, and accordingly, in the terms of s.152(1A) of the WR Act the provisions of
the Award are not able to operate concurrently with the terms of the Act and thereby an inconsistency arises and the
Federal award applied to the exclusion of the State Act, therefore Applicant was unable to proceed with this application
before this Commission - Dismissed - Mr G Burley -v- LAC Loss Adjustors, A Division of LAC Operations Pty Ltd ABN
33071714 068 - APPL 798 of 2001 - SCOTT C. - 06/12/01 - Construction Trade Services ..........................................................

3120

Application re unfair dismissal - Applicant argued that her dismissal was harsh, oppressive and unfair - Respondent opposed the
application on a number of grounds, including that Commission had no jurisdiction to hear the application because
Applicant was not an employee within the meaning of the I.R. Act 1979 - Commission reviewed authorities and found on
evidence that Applicant was an employee within the definition of "employee", that Applicant's dismissal summarily by
Respondent was harsh, oppressive and unfair and ordered that she be paid compensation - Granted - Ms R Thomson -vBrunel Energy Pty Ltd - APPL 1742 of 2000 - BEECH C - 07/11/01 - Electricity and Gas Supply...............................................

3155

INTERVENTION
2
Appeals against Decision of Industrial Magistrate (unreported) re breach of award - Questions raised on these Appeals: Was the
Application frivolously or vexatiously instituted, and Costs - Power to award and quantum - Full Bench reviewed various
authorities and Acts and found on a number of reasons that His Worship did not erred in finding that the claim was
instituted frivolously or vexatiously and that he had jurisdiction and power to order costs - Appeal No. FBA 13/2001
upheld and decision at first instance varied and Appeal No. FBA 14/2001 dismissed - Falcon Investigations & Security Pty
Ltd -v- Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch - FBA 13,14 of 2001
- Full Bench - SHARKEY P/KENNER C/SMITH, C - 19/07/01 - Business Services ...................................................................

2425

JURISDICTION
Application re unfair dismissal - Applicant argued that he was unfairly dismissed - Respondent argued that applicant failed to
report for work, constituting abandonment of his employment, furthermore that his employment was subject to a term of 3
months' probation and by reason of federal award coverage the terms of Workplace Relations Regulations 1996 dealing
with probationary employees rendered applicant's claim beyond the Commission's jurisdiction - Commission found that at
material times applicant's employment was not subject to a probationary period, that the terms of the Workplace Relations
Act did not conflict with the Australian Workplace Agreement and both were able to operate concurrently, that applicant's
dismissal was peremptory and without good cause and in all the circumstances of the case dismissal was harsh, oppressive
and unfair - Further Commission found that reinstatement was impracticable, that applicant had discharged his obligation
to mitigate his loss and awarded him compensation for injury - Upheld and Order Issued - Mr T Doherty -v- Geraldton
Building Company Pty Ltd ACN 008 637 103 - APPL 1527 of 2000 - KENNER C - 15/06/01 - Building Structure Services......

1638

Applicant argued that dismissal was a constructive dismissal in that he had no other choice but to resign and that he was not paid
the remuneration package that was offered - Respondent argued that they did not coerce Applicant to resign and did not
want to get rid of Applicant because a lot of effort had been put into his training and did not want to lose the value of that
training - Commission found that Applicant had decided he did not want to continue and was not prepared to do as required
to obtain the remuneration package and there was no evidence that Respondent wanted to get rid of Applicant or coerced
him to resign, thus, there was no dismissal - Dismissed - Mr CJ Fox -v- News Illustrated Pty Ltd - APPL 1492 of 2000 GREGOR C - 11/07/01 - Printg, Publishg & Rcdd Media .............................................................................................................

1646

Application re unfair dismissal and contractual entitlements - Preliminary Issue re jurisdiction - Applicant argued he was unfairly
dismissed from Respondent and is owed monies by way of outstanding contractual entitlements - Respondent argued that
pursuant to s83 of the Act, the monies claimed by way of denied contractual benefits were a matter for the Industrial
Magistrate as they arose from an award benefit - Further, Respondent argued that the superannuation monies were subject
of the Superannuation Guarantee Legislation and like wise not within the Commission's jurisdiction - Commission
reviewed authorities and found that the benefits claimed were award benefits, and that the application was lodged out of
time, therefore Commission was without jurisdiction to hear the application - Dismissed for want of jurisdiction - Mr LJ
Govan -v- Roche Excavating Pty Ltd - APPL 644 of 2001 - WOOD,C - 09/07/01 - Construction Trade Services ........................

1658

Application re unfair dismissal and contractual entitlements - Applicant argued that Respondent's conduct was misleading in the
letter written and that as a matter of equity, Respondent should be estopped from recanting on the terms of the letter Respondent argued that application was lodged in Commission out of time and that Commission, thus, had no jurisdiction Commission found that application was made out of time and dismissed matter - Dismissed - Mr IB Percival -v- Claddah
Properties Pty Ltd - APPL 1834 of 2000 - SCOTT C. - Horticulture & Fruit Growing..................................................................

1671

Application re unfair dismissal - Preliminary Issue re jurisdiction - Applicant argued that he was harshly, oppressively and
unfairly dismissed - Respondent argued that applicant was dismissed by the Ministry of Education pursuant to the terms of
the then Eduction Act 1928 and the application was one that can only be properly brought pursuant to the now repealed
s23B of the Act - Further, that the Act in s23B, contained a specific power to deal with matters of this kind, which should
be read as excluding the general jurisdiction and power of the Commission to inquire into and deal with industrial matters
such as this, pursuant to s29(1)(b)(i) of the Act, in relation to an unfair dismissal - Commission reviewed authorities and
relevant sections of the Act and was of the view that the legislature intended that claims of this kind be brought pursuant to
the specific power contained in s23B of the Act and not the general unfair dismissal jurisdiction of the Commission as
provided for in ss23A and 29(1)(b)(i) of the Act - Further, Commission concluded that this matter could not proceed by
way of an application pursuant to s29(1)(b)(i) of the Act - Dismissed for want of jurisdiction - Mr BM Puls -v- The
Honourable Minister for Education - APPL 1567,2088 of 2000;AG 99 of 2001 - KENNER C - 21/06/01 – Education ................

1673

Application re unfair dismissal - Applicant argued that he was dismissed unfairly because he was unhappy with the contract and
the superannuation clause in the contract - Respondent argued that Commission did not have jurisdiction to deal with the
application as Respondent did not employ Applicant during his period of engagement as Applicant was engaged as a subcontractor - Further, Applicant's contract was terminated by operation of law in that the contract was subject to a condition
which was not satisfied by Applicant - Commission found that it had no jurisdiction to deal with a contract that is not one
of employment and found Applicant was not an employee of Respondent but had a contract to supply services to
Respondent as an independent contractor - Dismissed for want of jurisdiction - Mr MS Simpkins -v- Mr GB Robson APPL 2100 of 2000 - SMITH, C - 05/07/01 - Transport and Services...........................................................................................

1679

2

Appeals against Decision of Industrial Magistrate (unreported) re breach of award - Questions raised on these Appeals: Was the
Application frivolously or vexatiously instituted, and Costs - Power to award and quantum - Full Bench reviewed various
authorities and Acts and found on a number of reasons that His Worship did not erred in finding that the claim was
instituted frivolously or vexatiously and that he had jurisdiction and power to order costs - Appeal No. FBA 13/2001
upheld and decision at first instance varied and Appeal No. FBA 14/2001 dismissed - Falcon Investigations & Security Pty
Ltd -v- Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch - FBA 13,14 of 2001
- Full Bench - SHARKEY P/KENNER C/SMITH, C - 19/07/01 - Business Services ...................................................................
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Conference referred re dispute in relation to agreement negotiations - Applicant union sought renewal of agreement and parity
with employees employed under a Australian Workplace Agreement - Respondent argued jurisdictional issues with
Commission in Court Session - Commission in Court Session found that it had no power to make an order under s.44
which purports to be in substitution for an existing industrial agreement, as neither party had retired from the 2000
Agreement - Dismissed for want of jurisdiction - Australian Liquor, Hospitality and Miscellaneous Workers Union,
Western Australian Branch -v- Burswood Resort (Management) Ltd - CR 326 of 2000 - Commission in Court Session GREGOR C/SMITH, C/WOOD,C - 27/07/01...............................................................................................................................
Application re fairness and equity - Applicant Union sought interim order that its member be paid at Level 3 until matter was
resolved, and a finding that the Respondent had treated its member unfairly and inequitably, and that its member's standing
in the position be formalised - Respondent argued that Public Service Arbitrator had no jurisdiction to deal with the matter
- Public Service Arbitrator found that there was no jurisdictional impediment to the Arbitrator dealing with that matter and
that the matter would be arbitrated at a later time, therefore application for interim orders was dismissed - Granted In Part Civil Service Association of Western Australia Incorporated -v- Commissioner of Police - P 6 of 2001 - Public Service
Arbitrator - SCOTT C. - 17/07/01 - Government Administration..................................................................................................
Application re unfair dismissal - Applicant argued dismissal was harsh, oppressive and unfair - Respondent argued applicant was
party to workplace agreement, that application was not an industrial matter and should be struck out for want of jurisdiction
- Commission determined employee's status at time of making the unfair dismissal claim was not relevant and that it had no
jurisdiction to hear the matter - Dismissed - Mr R Allen -v- St John Ambulance Australia - APPL 646 of 2001 - SCOTT C.
- 18/07/01 - Community Services ..................................................................................................................................................
Application re unfair dismissal and contractual entitlements - Applicant sought six months compensation and $11,700 in unpaid
contractual benefits - Respondent argued applicant was not employed by Metropolis Concert Club - Commission found
that no employment relationship existed between Applicant and named Respondent - Dismissed for want of jurisdiction Mr DF Hill -v- Metropolis Concert Club - APPL 301 of 2001 - WOOD,C - 13/07/01 - Accommodatn, Cafes&Restaurants........
Application re unfair dismissal and contractual entitlements - Applicant argued he was unfairly dismissed and denied contractual
benefits and sought an extension of time - Respondent argued that Applicant's application was lodged out of time Commission determined that application was lodged out of time and that it was without jurisdiction to extend the 28 day
period and to deal with the claim for entitlements - Dismissed for want of jurisdiction - Mr MW MacGregor -v- Star Surf
Shop Pty Ltd - APPL 934 of 2001 - BEECH C - 12/07/01 - Textile, Clothing, Footwear .............................................................
1
Appeal against Decision of Full Bench (81WAIG990) re unfair dismissal and contractual entitlements - Appellant argued that the
Full Bench erred in law in holding that Respondent (Applicant) was employed in an industry as defined in s.7 of the I.R.
Act, 1979 and that the Commission thereby had jurisdiction to hear and determine the Respondent's (Applicant's) claim
pursuant to s.29 of the Act - Appellant sought an order for the Full Bench Decision to be quashed - Industrial Appeal Court
applied various legal principles and found that the factual circumstances alleged by the Appellant were not sustainable, that
the evidence was to the contrary and that the Full Bench correctly found on the facts that there was a sufficient connection
with Western Australia to found the jurisdiction of the Commission - Dismissed - Ray Douglas Parker -v- Mr MA
Tranfield - IAC 2 of 2001 - Industrial Appeal Court - Kennedy J./Anderson J./Ipp J. - 07/08/01 - Business Services...................
2
Appeal against Decision of Commission (81WAIG1424) re unfair dismissal and orders pursuant to s.27 of the Act - Appellant
argued that the Commission erred in law in that the order of the Commission to revoke an order of the Commission was
beyond the Commission's jurisdiction and by finding that it had power to make the Revocation Order and exercising its
discretion to make the Revocation Order, Commission erred in law and in fact - Respondent argued that there was no
appealable error made by the Commission and no public interest raised by the appeal - Full Bench found there was no slip
rule, the Commission was not correcting an error in substance or in form, and the order made at the first instance was made
without jurisdiction or power - Upheld - Aussie Online Limited (ACN 004 160 927) -v - Mr J Lane - FBA 36 of 2001 - Full
Bench - SHARKEY P/COLEMAN CC/SCOTT C. - 10/08/01......................................................................................................
4
Application for stay of operation of Decision of the Public Service Arbitrator in Matter No. P6 of 2001 (81WAIG2439) pending
appeal to Full Bench - Applicant was appealing the issue of jurisdiction of the Commission to deal with matters covered by
public sector standards - President found there was a serious issue to be tried, that the balance of convenience lay with the
applicant and that there were exceptional circumstances justifying the making of the orders sought - Granted Commissioner of Police -v- Civil Service Association of Western Australia Incorporated - PRES 12 of 2001 - President SHARKEY P - 29/08/01 - Government Administration ................................................................................................................
Complaint re breach of award and the Minimum Conditions of Employment Act 1993 - Complainant argued that defendant
terminated his employment without notice or pay in lieu of notice, failed to pay him overtime rates of pay, annual leave
entitlements and wages - Further, Complainant sought to recover the sum of $6016.71 and interest thereon pursuant to s.32
of the Supreme Court Act 1935, the imposition of a penalty with respect to each breach of the award and costs - Defendant
argued that Complainant had abandoned his employment and lodged a counter claim for damages - Industrial Magistrate
reviewed authorities and found on evidence that Complainant had been dismissed for misconduct and by his own actions
disentitled himself to annual leave payments accrued during his employment and further, he had failed to prove that the
award binds the employer - IM further found that he did not have jurisdiction and power to deal with Defendants counter
claim for common law damages - Mr JS Strange -v- Moonstar Nominees Pty Ltd - CP 324 of 2000 - Industrial Magistrate Cicchini IM - 16/08/01 - Accommodatn, Cafes&Restaurants........................................................................................................
Application re unfair dismissal - Applicant argued that she was unfairly dismissed - Counsel for respondent raised a preliminary
issue of jurisdiction on the basis that the applicant had resigned from her position - Commission reviewed authorities and
having found that it had jurisdiction, concluded that the dismissal was in all circumstances not harsh, oppressive and unfair
- Further, Commission was not persuaded that applicant had been denied procedural fairness - Dismissed - Ms JA Harding
-v- Phoenix Pharmacy - APPL 363 of 2001 - KENNER C - 05/09/01 - Personal & Household Good Rtlg...................................
Application re unfair dismissal - Applicant argued that he had been dismissed unfairly - Respondent denied that the applicant was
an employee - Commission reviewed authorities and on the basis of the evidence presented found that the applicant was not
an employee for the purposes of the Industrial Relations Act 1979, and on that basis the applicant's claim was not valid, nor
does the Commission have jurisdiction to deal with the matter - Dismissed for want of jurisdiction - Mr FA Lockley -vBeurteaux (Australia) Pty Ltd - APPL 1114 of 2000 - BEECH C - 08/08/01 - Other Manufacturing ............................................
Application re unfair dismissal and contractual entitlements - Applicant argued that he had unfairly dismissed and had not been
paid his entitlements pursuant to the award regarding notice, annual leave or public holidays and superannuation - There
was no appearance on behalf of the Respondent - Commission reviewed authorities and found that the applicant's claims
were award benefits, that it cannot exercise a power under s.29 to give relief because the power for enforcement resides
solely with the Industrial Magistrate pursuant to s.83 of the Act - Commission further found that applicant was unfairly
dismissed, that reinstatement was unavailing and awarded compensation, and dismissed for want of jurisdiction the claims
for benefits as set out in the application - Ordered Accordingly - Mr PR Moritz -v- Home Again Enterprises Pty Ltd APPL 458 of 2001 - GREGOR C - 09/08/01 - Accommodatn, Cafes&Restaurants ......................................................................
Application re unfair dismissal and contractual entitlements - Applicant argued she had been the subject of a harsh, oppressive and
unfair dismissal and was entitled to outstanding contractual entitlements - Commission reviewed authorities and found on
the evidence that there was no dismissal and the jurisdiction under s.29 therefore does not arise - Further, Commission
concluded that Applicant was not tripped or pushed, that there was no deliberate and dominant purpose of coercing her to
resign, that she terminated her own contract because what the Respondent was offering her eventually did not meet her
financial requirements, therefore, she decided to end the relationship by resignation - Dismissed - Ms R Powell -v- Ronin
Security Pty Ltd - APPL 1844 of 2000 - GREGOR C - 07/09/01 - Personal and Other Services...................................................
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Application re unfair dismissal - Commission summarised that fundamentally two issues needed to be determined - The first
related to the nature of the applicant's employment and secondly if there was a dismissal was that dismissal unfair - Having
determined the nature of the of employment based on evidence presented, Commission concluded that the applicant had
not been dismissed as such and dismissed the claim for want of jurisdiction - Dismissed for want of jurisdiction - Mr CA
Smith -v- TAB Transport Pty Ltd - APPL 558 of 2001 - BEECH C - 04/09/01 - Road Transport .................................................
Conference referred re alleged harsh, unfair and unlawful dismissal - Applicant Union argued that the manner in which its
member was terminated was harsh, unfair and unlawful and sought an interim order for reinstatement - Respondent
opposed the claim - Commission reviewed authorities and relevant sections of the Act and found that it had power to issue
the interim order sought - Commission found that Applicant's member was aware of her terms and conditions of
employment at the time of making the statements and that the timing of the meeting with her employer before completion
of her shift was not oppressive or unfair or engineered in anyway to disadvantage her - Further, pursuant to s.26 of the Act
and having regard to "equity, good conscience and the substantial merits of the case", Commission found on balance that
the dismissal of the Applicant's member was harsh and issued an order for reinstatement - Granted - Australian Liquor,
Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Burswood Resort (Management) Limited CR 153 of 2001 - WOOD,C - 04/09/01 - Sport and Recreation .....................................................................................................
2
Appeal against Decision of Commission (81WAIG1050) re shares and option in an unfair dismissal and contractual entitlements
claim - Appellant argued that the Commission erred in holding that the claim was an industrial matter and that it had
jurisdiction to hear a claim for an order for a sum of money equal to the value of shares or options - Full Bench reviewed
authorities and found that the claim was for a benefit and not compensation, and an industrial matter within its jurisdiction Dismissed - HotCopper Australia Ltd -v- Mr D Saab - FBA 15 of 2001 - Full Bench - SHARKEY P/SMITH, C/WOOD,C 21/09/01 – Technology ..................................................................................................................................................................
Application seeking interim order pursuant to s.80E and s.80F of the I.R. Act - Applicant Union sought an interim order to
prohibit the Respondent from continuing disciplinary action against its member until the matter was determined - Public
Service Arbitrator reviewed authorities, relevant sections of the I.R. Act and found that the dispute would not be resolved
by conciliation and was now to be arbitrated, and that there was no power for the Arbitrator to make the interim order
sought - Dismissed - Civil Service Association of Western Australia Incorporated -v- Director General/Chief Executive
Officer, Family and Childrens Services - P 26 of 2001 - Public Service Arbitrator - SCOTT C. - 25/09/01 - Government
Administration ...............................................................................................................................................................................
Application seeking interim order pursuant to s.80E and s.80F of the I.R. Act - Public Service Arbitrator dealt with the matter on
25/9/2001 whereby it found that there was no power to issue the interim order sought on the basis that s.32(2) conditioned
the provisions of s.32(3) - Following that decision, Applicant wrote to the PSA indicating that a decision of the Full Bench
in Minister for Education v State School Teachers Union of WA Inc., number 116/1995 (75 WAIG 2684 at 2687) held to
the contrary and asked that the matter be re-opened - PSA re-opened the matter and heard submissions from the parties PSA was satisfied that there was the potential for injustice to Applicant's member should the allegations raised by the
Applicant have foundation - Further, PSA accepted the submissions made by the Applicant that should the investigation
process continue in those circumstances, it may well cause a deterioration in industrial relations between the parties and
this was because there was serious prospect that faith and confidence in the employment relationships of the Applicant's
member and other employees with their employer may be damaged - Granted - Civil Service Association of Western
Australia Incorporated -v- Director General/Chief Executive Officer, Family and Childrens Services - P 26 of 2001 - Public
Service Arbitrator - SCOTT C. - 04/10/01 - Government Administration......................................................................................
Application re unfair dismissal - Preliminary issues re jurisdiction and whether employment relationship existed - Applicant Agent
argued that although Applicant was initially appointed to the position of part time cleaner, she was subsequently promoted
to the position of supervisor by Respondent - Respondent argued that Applicant was an independent contractor Commission found based on the evidence presented that in all circumstances of the relationship, the work practices
followed by Applicant were those imposed by Respondent - Further, Commission was satisfied that the totality of the
relationship was one of a contract of service between Applicant and Respondent, therefore, Commission had jurisdiction to
consider the substantive claim - Reasons for Decision Issued - Ms JK Spencer -v- Ausclean - Natalio Sica - APPL 931 of
2001 - COLEMAN CC - 05/10/01 - Business Services..................................................................................................................
Conference Referred re payments to employees - Applicant Union argued that the respondent had unfairly treated those employees
covered by an Industrial Agreement of the Commission - Respondent argued that the employees previously covered by the
workplace agreement have had their salaries maintained at the existing rate as a consequence of Government policy and
further the affected employees had not had their salaries and conditions reduced in any way - Commission reviewed
authorities and on the preliminary issue of jurisdiction concluded that the matter be dismissed for want of jurisdiction Civil Service Association of Western Australia Incorporated -v- Chief Executive Officer Western Australian ("WA")
Tourism Commission - PSACR 5 of 2001 - Commission in Court Session - SCOTT C./KENNER C/SMITH, C - 06/11/01 Government Administration ........................................................................................................................................................
Application seeking an interim order pursuant to s80E of the IR Act - Applicant Union sought an application for discovery Respondent challenged the jurisdiction of the Arbitrator to deal with the substantive matter - Commission considered
authorities and found nothing to establish that the application for discovery related to the issue of the Commission's
jurisdiction, but related more to the substantive matter and dismissed the application for discovery accordingly - Civil
Service Association of Western Australia Incorporated -v- Director General, Ministry of Justice - P 27 of 2001 - Public
Service Arbitrator - SCOTT C. - 23/10/01 - Government Administration......................................................................................
Application re unfair dismissal - Preliminary issue re jurisdiction - Applicant argued he had been dismissed following the
suspension of her apprenticeship agreement - Commission reviewed authorities and dealt with the issue of jurisdiction on
the basis of written submissions from the parties and concluded that the apprenticeship had been suspended in accordance
with the Industrial Training Act 1975 and under those circumstances cannot give rise to an industrial matter for the
purposes of the Commission's jurisdiction - Accordingly the matter was dismissed for want of jurisdiction - Ms SM
Leipold -v- Alessia Beccegato t/a Salon Express - APPL 1124 of 2001 - BEECH C - 19/10/01 - Other Services .........................
Appeal to Public Service Appeal Board re Decision to terminate employment - Appellant argued that that the dismissal should
attract the provisions of Public Sector Management Act 1994 relating to substandard performance and to prevail over
Workplace Agreements Act and thus, Public Service Appeal Board had jurisdiction to hear and determine matter Respondent argued that PSAB did not have jurisdiction because Workplace Agreements Act resolved an inconsistency that
arose and individual workplace agreement had primacy - Public Service Appeal Board found that Applicant had been
dismissed and pursuant to the workplace agreement the recourse in respect to dismissal was dealt with by Workplace
Agreements Act - One Member found that workplace agreement did not prevent the appeal being determined by Public
Service Appeal Board and there seemed to be an injustice to appeal against decision to terminate - Dismissed for want of
jurisdiction - Ms Thomas -v- Chief Executive Office, Ministry of Fair Trading - PSAB 1 of 2001 - Public Service Appeal
Board - SCOTT C. - 29/10/01 - Government Administration ........................................................................................................
2
Appeal against Decision of Commission (81WAIG1660) re unfair dismissal and contractual entitlements - Appellant argued
against the finding of the dismissal on the grounds that deal with alleged erroneous findings in relation to the evidence Appellant argued that there was not sufficient evidence to establish that there was a dismissal - Full Bench found that this
was a discretionary decision and had defined a dismissal as the termination of a contract of employment and in this matter
there was too fragile a base in the evidence to support a finding of dismissal - Full Bench found that appeal should be
upheld as there was no dismissal or no dismissal was established to have occurred and there was no jurisdiction to hear and
determine the matter - Appeal Upheld and decision at first instance varied - Dr K Alexander -v- Ms JM Kirkham - FBA 44
of 2001 - Full Bench - SHARKEY P/GREGOR C/WOOD,C - 28/11/01 - Health Services...........................................................
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2
Appeal against Decision of Public Service Arbitrator (81 WAIG 2563) re jurisdiction and application for interim orders Appellant argued that the Public Service Arbitrator had no jurisdiction as the matter was a temporary deployment and
subject to Public Sector Standards - Respondent Union submitted that there was ostensible bias in the President Application for the President to disqualify himself was dismissed - Full Bench found that the matter was within the
Arbitrator's jurisdiction - Dismissed - Commissioner of Police -v- Civil Service Association of Western Australia
Incorporated - FBA 51 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/GREGOR C - 09/11/01 - Government
Administration...............................................................................................................................................................................
2
Appeal against Decision of Commission (81 WAIG 1393) re unfair dismissal - First appeal by the Appellant argued the
Commissioner erred in law on a number of grounds, one being the dismissal was harsh, oppressive and unfair, and the
finding that reinstatement was practicable - Second appeal by Respondent Union argued the Commissioner lacked
jurisdiction to make order 3 regarding reinstatement - Full Bench found the dismissal was unfair and there was no error in
the exercise of discretion established, and dismissed the appeal -Regarding the cross appeal the Full Bench found there was
no power and no jurisdiction conferred and the appeal was upheld - Appeal No. FBA 34/2001 Dismissed and Appeal No.
FBA 35/2001 Upheld - CONSTRUCTION, MINING, ENERGY -v- BHP Iron Ore Pty Ltd - FBA 34,35 of 2001 - Full
Bench - SHARKEY P/COLEMAN CC/SMITH, C - 19/11/01 - Metal Ore Mining ......................................................................
Application to vary the Malting Industry Award 1993 and Conference Referred re Dispute over terms and conditions of
employment of Union member - Applicant Union argued that the member be offered employment as a full time malt
production operator under the terms of the Malt Industry award and any applicable industrial agreement between the parties
- Further, the variation to award had jurisdiction to bind the parties to the award - Respondent opposed the claims and
argued that the variation to the award would impose restrictions on the employer's rights to engage contractors and upon
their rights to engage persons under terms and conditions determined by the employer - Further, Respondent argued that
the employee was caught in the revised strategy to source new labour from external labour supplies to reduce costs Commission found that the application to vary the award cut across some of the already established practices in the
industry regarding engagement of contractors for shortfall work and that the application to vary be dismissed - Further,
Commission found that the employee should have been provided with full time employment directly by Respondent as a
Malt Processing Operator and that Respondent employ employee as agreed by the parties - Orders Issued - The Breweries
and Bottleyards Employees' Industrial Union of Workers of Western Australia -v- Kirin Australia Pty Ltd & Other - APPL
1394 of 2001;CR 169 of 2001 - WOOD,C - 19/10/01 – Brewing..................................................................................................
Complaint re Breach of Building Trades (Construction) Award 1987 - Interlocutory application regarding jurisdiction Complainant Union argued that the earlier proceedings were brought in order to achieve the production of time and wages
records in identifying the precise nature of the alleged breaches - Defendant argued that the Industrial Magistrate's Court
did not have jurisdiction to deal with complaint and that Claimant could not possibly prove the allegations made in the
claim - Industrial Magistrate found that Defendant had not made out its claim and that the matter should proceed to hearing
and interlocutory application be dismissed - Decision Issued - CONSTRUCTION, MINING, ENERGY -v- Kernaghan's
Joinery & Cabinet - M 121 of 2001 - Industrial Magistrate - Cicchini IM - 31/10/01 – Cabinetmaker..........................................
Appeal against Decision of the Chairman of Director of Apprenticeship Training - Appellant argued that there was a right of
appeal against decision to refuse to suspend the apprenticeship due to downturn in business - Respondent argued that
Commission did not have jurisdiction to deal with the matter because section of Industrial Training Act was not relevant
for appeal - Commission determined the question of jurisdiction from the proper meaning of the relevant sections of the
Industrial Training Act and found that Commission cannot assume for itself jurisdiction which had not been granted to it by
statute and thus had no jurisdiction to determine the appeal - Dismissed for want of jurisdiction - The Apprentice and
Traineeship Company - Midwest -v- Mr CM Mouncey - APA 1 of 2001;APPL 955 of 2001 - GREGOR C - 23/11/01 ...............
Application re unfair dismissal - Applicant argued dismissal was harsh oppressive or unfair - Respondent challenged the
Commission's jurisdiction on the basis that Applicant's employment was subject of a Federal Award - Respondent further
argued that this creates a conflict between the award and the Act, that conflict was to be resolved by the Federal award
taking precedence, that the Applicant was the subject of a 12 month probationary period, and while the Applicant
challenges the reasonableness of that probationary period that would be a matter able to be referred to the AIRC for
determination - Commission reviewed award and various authorities and concluded that there was a direct conflict between
the provisions of the State law and the Award, and accordingly, in the terms of s.152(1A) of the WR Act the provisions of
the Award are not able to operate concurrently with the terms of the Act and thereby an inconsistency arises and the
Federal award applied to the exclusion of the State Act, therefore Applicant was unable to proceed with this application
before this Commission - Dismissed - Mr G Burley -v- LAC Loss Adjustors, A Division of LAC Operations Pty Ltd ABN
33071714 068 - APPL 798 of 2001 - SCOTT C. - 06/12/01 - Construction Trade Services ..........................................................
Application re unfair dismissal - Applicant argued that he was employed as a fisherman on fishing trawlers and that the skipper
hired and fired all the fishermen - Further, the skipper had control of the vessel and method of work, in that the skipper
determined when the vessel was to go to sea and where the boat would fish and how long the boat would be at sea Respondent argued that the Commission did not have jurisdiction to deal with the matter because it did not employ
Applicant - Further, Respondent argued that Applicant entered into an Agreement that did not create an employeeemployer relationship and that in the fishing industry, companies entered into share fishing agreements because that was
the way industry operated and that Respondent did not engage employees - Commission found that it was for Applicant to
show, on the balance of probabilities that he was an employee - Further, the relationship of employer and employee was a
contract of service where an employee contracted to provide his or her work and skill whereas an independent contractor
worked in his or her own business on his or her own account - Commission declared that Applicant was an employee of
Respondent working under a contract of service - Order Issued - Mr AJ Greig -v- Kraus Fishing Company Pty Ltd - APPL
2028 of 2000 - SMITH, C - 15/11/01 - Commercial Fishing .........................................................................................................
Application re unfair dismissal - Applicant argued that her dismissal was harsh, oppressive and unfair - Respondent opposed the
application on a number of grounds, including that Commission had no jurisdiction to hear the application because
Applicant was not an employee within the meaning of the I.R. Act 1979 - Commission reviewed authorities and found on
evidence that Applicant was an employee within the definition of "employee", that Applicant's dismissal summarily by
Respondent was harsh, oppressive and unfair and ordered that she be paid compensation - Granted - Ms R Thomson -vBrunel Energy Pty Ltd - APPL 1742 of 2000 - BEECH C - 07/11/01 - Electricity and Gas Supply ..............................................
MISCONDUCT
Application re appeal pursuant to s23B of the I.R. Act 1979 - Applicant Union sought to reverse a decision of the Respondent,
finding the Applicant's member guilty of misconduct - Preliminary Issue - Respondent argued that appeal should be
dismissed on the grounds that the appeal application was not filed within time specified in regulation 34(5) of the I.R.C.
Regulations 1985 - Further, that notwithstanding the repeal of those provisions of the Act establishing and providing the
jurisdiction and powers of the former Government School Teachers Tribunal, those parts of the Regulations previously
having application to the Tribunal continue to apply to proceedings such as these - Commission reviewed authorities and
observed that the intention of the legislature at the time of the repeal of these provisions in the Act relating to the Tribunal,
was to enable teachers in government schools to fall within the general jurisdiction of the Commission - Further,
Commission observed that had it been the intention of the legislature to limit the time within which such appeals under
s23B could be brought, it could have easily done so at the time of that amendment, as is the case in relation to unfair
dismissal applications, pursuant to ss29(1)(b)(i) and 29(2) of the Act - Commission, having regard to all of the
circumstances and the evidence before it, was not persuaded that Applicant had made out the appeal such that it should
disturb the conclusions reached by Respondent - Dismissed - The State School Teachers Union of W.A. (Incorporated) -vThe Minister for Education - APPL 1649 of 2000 - KENNER C - 29/06/01 – Education .............................................................
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Application re unfair dismissal listed to show cause why it should not be struck out for want of prosecution - Applicant argued
that she wished to continue with her application and that lack of communication was due to the fact that she had been
working at Lake Mason and only contactable by phone outside of working hours - Respondent argued that a considerable
time had elapsed and that Respondent was interested in finalising matter - Commission found that Applicant provided little
explanation and interest in application since she lodged it and that Respondent had experienced stress and that the
application should not continue - Dismissed for want of prosecution - Ms M Fissioli -v- Kids Corner Edu-Care Centre APPL 247 of 2001 - BEECH C - 27/06/01 – Child........................................................................................................................

1645

Application re unfair dismissal - Applicant argued that dismissal was harsh, oppressive or unfair - Respondent argued that this
matter was a "precise parallel" with circumstances where an employee was dismissed summarily for misconduct and that in
this case it alleged "conduct that may detrimentally affect the respondent" on the part of applicant - Commission found that
respondent's decision to dismiss applicant was not based upon applicant committing some act of "serious misconduct"
which had detrimentally affected respondent but because of his assessment of applicant's attitude - Further, Commission
found that dismissal was an unfair exercise of respondent's right to dismiss, that reinstatement was impracticable and
awarded compensation for the loss or injury caused by dismissal - Granted - Mr SD Gordon -v- Q-Vis Limited (ACN 009
234 173) - APPL 885 of 2000 - BEECH C - 31/05/01 – Health.....................................................................................................

1651

Application re unfair dismissal - Applicant argued that dismissal was unfair because no fair go was given into the allegations to
gross misconduct and no opportunity to respond to allegations - Respondent argued that Applicant was dismissed for
misconduct in that she had used physical force on a seven month old child and that her attitude was not appreciated Commission found that dismissal was unfair because there was no investigation into the matter concerned and had just
accepted the report from the parent thus Applicant was not awarded a fair go and dismissed unfairly - Commission further
found that no loss or injury was incurred and no compensation was awarded - Order Issued - Ms CP Houareau -v- Tiny
Turtle Belmont Childcare Centre - APPL 312 of 2001 - WOOD,C – Community Services...........................................................

1659

Application re unfair dismissal - Preliminary Issue re jurisdiction - Applicant argued that he was harshly, oppressively and
unfairly dismissed - Respondent argued that applicant was dismissed by the Ministry of Education pursuant to the terms of
the then Eduction Act 1928 and the application was one that can only be properly brought pursuant to the now repealed
s23B of the Act - Further, that the Act in s23B, contained a specific power to deal with matters of this kind, which should
be read as excluding the general jurisdiction and power of the Commission to inquire into and deal with industrial matters
such as this, pursuant to s29(1)(b)(i) of the Act, in relation to an unfair dismissal - Commission reviewed authorities and
relevant sections of the Act and was of the view that the legislature intended that claims of this kind be brought pursuant to
the specific power contained in s23B of the Act and not the general unfair dismissal jurisdiction of the Commission as
provided for in ss23A and 29(1)(b)(i) of the Act - Further, Commission concluded that this matter could not proceed by
way of an application pursuant to s29(1)(b)(i) of the Act - Dismissed for want of jurisdiction - Mr BM Puls -v- The
Honourable Minister for Education - APPL 1567,2088 of 2000;AG 99 of 2001 - KENNER C - 21/06/01 – Education ................

1673

Application re unfair dismissal - Applicant argued that he was harshly, oppressively or unfairly dismissed - Respondent argued
that applicant had stored inappropriate and pornographic cartoons in his Lotus Notes mailbox and was in breach of the
bank's policy - Commission concluded after having considered all of the evidence, that breach of the policy by applicant
was in all circumstances trivial, that applicant was harshly dismissed and that reinstatement was not practicable as
applicant had left Western Australia to seek work in the United Kingdom - Further, Commission ordered that respondent
pay applicant the difference in salary between 14 November 2000 and 2 March 2001, and made a declaration that
termination was harsh - Ordered Accordingly - Mr AV Wilmott -v- Bank of Western Australia Ltd - APPL 1888 of 2000 SMITH, C - 13/06/01 – Consultancy .............................................................................................................................................

1684

Conference referred re unfair dismissal - Applicant Union argued that two members were unfairly dismissed from their
employment and were seeking reinstatement without loss of earnings - Applicant Union argued that dismissal were unfair
because both members were given approval to engage in an arrangement whereby they gave away cheese off-cuts and that
the giving away of the cheese off-cuts did not constitute conversion or have any negative effect on Respondent in any event
and that the investigation undertaken by Respondent was flawed and biased - Respondent argued that employees were
dismissed because no approval was given to give Respondent's product away of substantial amount of cheese Commission found that no approval was given and that there were deficiencies in the process of the decision making Further, Commission found that one employee's situation was somewhat different and did not justify dismissal and
Commission ordered that employee be reinstatement - Upheld in Part and Order Issued - Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch -v- Mundella Foods Pty Ltd - CR 2 of 2001 - SCOTT C. Dairy Product Manufacturing ........................................................................................................................................................

1694

2

Appeal against Decision of Commission (81WAIG1271) re unfair dismissal - Appellant Union argued that the Commissioner
erred in law by finding the dismissal justified as a summary dismissal and the Commissioner's discretion miscarried in
regard to procedural fairness of the investigation - Full Bench found that procedural fairness was not fully afforded in the
investigation of the workplace fight, that the breach of conduct did not justify a summary dismissal, that dismissal was
harsh, oppressive and unfair and remitted the matter back to the Commission - Upheld - AUST MEAT INDUSTRY EMPL
UNION -v- Geraldton Meat Exports Pty Ltd - FBA 26 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/SCOTT C. 21/08/01 - Food, Beverage and Tobacco Mfg ................................................................................................................................

2523

Complaint re breach of award and the Minimum Conditions of Employment Act 1993 - Complainant argued that defendant
terminated his employment without notice or pay in lieu of notice, failed to pay him overtime rates of pay, annual leave
entitlements and wages - Further, Complainant sought to recover the sum of $6016.71 and interest thereon pursuant to s.32
of the Supreme Court Act 1935, the imposition of a penalty with respect to each breach of the award and costs - Defendant
argued that Complainant had abandoned his employment and lodged a counter claim for damages - Industrial Magistrate
reviewed authorities and found on evidence that Complainant had been dismissed for misconduct and by his own actions
disentitled himself to annual leave payments accrued during his employment and further, he had failed to prove that the
award binds the employer - IM further found that he did not have jurisdiction and power to deal with Defendants counter
claim for common law damages - Mr JS Strange -v- Moonstar Nominees Pty Ltd - CP 324 of 2000 - Industrial Magistrate Cicchini IM - 16/08/01 - Accommodatn, Cafes&Restaurants ........................................................................................................

2568

2

Appeal against Decision of Commission (81 WAIG 895) - Appellant argued that the Learned Commissioner erred in law by
failing to make sufficient findings of fact regarding allegations of dishonesty and impropriety - Cross appeal by the
Respondent argued that the Learned Commissioner erred in law and fact by finding the dismissal although unlawful was
not harsh, oppressive or unfair - Full Bench found the summary dismissal although not lawful was not unfair and the cross
appeal was not made out - Full bench found that there was insufficient evidence to establish the claim that the Respondent
owed the Appellant money and the appeal was not made out - Dismissed - Mr I Phippard -v- BCG Australia - FBA 7,12 of
2001 - Full Bench - SHARKEY P/COLEMAN CC/WOOD,C - 22/10/01 - General Construction ................................................

2865

Application for orders re a disciplinary investigation - Applicant Union argued the investigation of breaches of discipline
conducted under the Public Sector Management Act was unlawful and beyond power - Respondent argued that the
Applicant's alleged conduct related to the performance of his duties - Public Sector Arbitrator found that the alleged
conduct did not touch the employment in circumstances which would allow the employer to enquire into that conduct and
ordered the removal of the investigation documentation from the Applicant's personal file - Granted - Civil Service
Association of Western Australia Incorporated -v- Director General/Chief Executive Officer, Family and Childrens
Services - P 26 of 2001 - Public Service Arbitrator - SCOTT C. - 22/10/01 - Government Administration...................................
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MISCONDUCT—continued
Application re unfair dismissal and seeking reinstatement - Applicant argued that dismissal was harsh, oppressive and unfair Respondent argued that the Applicant was terminated summarily for misconduct and breaches of the code of conduct Commission found the Applicant was unfairly dismissed - Applicant seeks reinstatement only but the viability of
reinstatement as a remedy is unclear and is to be listed for further submissions - Mr DL Moylan -v- Chairman of
Commissioners City of South Perth Council - APPL 622 of 2001 - GREGOR C - 19/10/01 - Government Administration .........

2925

2

Appeal against Decision of Commission (81 WAIG 1463) re unfair dismissal - Appellant argued Commissioner erred in law by
failing to take into account the deliberate act of misconduct, and the finding that reinstatement or re -employment was
impracticable - Full Bench found that dismissal was harsh and unfair, and that reinstatement was impracticable - Further,
there was no error in the exercise of discretion at the first instance and no grounds of appeal were made out - Dismissed Clifton Nominees Pty Ltd -v- Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch - FBA 29 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/SMITH, C - 08/11/01 - Accommodatn,
Cafes&Restaurants ........................................................................................................................................................................

3038

Applications re unfair dismissal - Applicants argued that dismissal was unfair because they were constructively dismissed and
they were not given a fair go - Respondent argued that Applicants had tendered their resignations and were given the
opportunity to clarify their intentions of resignation which had not changed - Commission found that Respondent had given
Applicants a fair go and their resignation intention had not changed - Dismissed - Mr WJ Cochrane -v- Tempo Facility
Services Pty Limited - APPL 938,939 of 2001 - WOOD,C - 13/11/01 – Cleaning........................................................................

3123

Application re unfair dismissal - Applicant argued that he was harshly, oppressively or unfairly dismissed and sought
compensation - Respondent argued that Applicant clearly breached his duty as an employee to act in good faith, that his
failure to act as a diligent manager by failing to ensure that all monies were accounted for in accordance with the
accounting procedures and that his action in attempting to induce staff to lie on his behalf constituted serious and wilful
misconduct - Commission reviewed authorities and having considered all of the evidence, found that Applicant breached
his fiduciary duty to his employer and that his conduct was of a nature that he repudiated the terms of his contract of
employment or one of its essential conditions by failing to act honestly and in good faith - Dismissed - Mr BJ O'Loughlin v- Wesfarmers Kleenheat Gas Pty Ltd - APPL 873 of 2001 - SMITH, C - 23/11/01 - Petroleum Coal Chemical Assoc...............

3147

NATURAL JUSTICE
Application re contractual entitlements - Application for adjournment by Respondent - Applicant argued he would be prejudiced
by a delay in having his claim heard and determined and would incur costs in maintaining a counter -claim and defending a
matter that has no merit in the District Court - Further, Applicant argued that principles enunciated by the High Court in
respect to 'forum non conveniens' should be applied - Respondent argued that adjournment should be granted until
litigation matter allocated in the District Court of Western Australia has been resolved by final judgment - Further,
Respondent argued that on the application of principles that if an adjournment was not granted Respondent would be
caused serious prejudice - Commission found that to grant or refuse an adjournment was a matter for the discretion of the
Commission and must be considered on its merits as required by s.26 of the IR Act - Commission found that if
adjournment was granted there would be a delay in having claim heard and determined and Applicant had a statutory right
to have his claim heard and determined by this Commission and thus, adjournment was refused - Refused - Mr J Calhoun v- Gembush Pty Ltd - APPL 154 of 2001 - SMITH, C - 05/07/01.................................................................................................
Application re unfair dismissal - Applicant argued that his dismissal was unfair, he was not given a "fair go all round", that
respondent failed to give appropriate notice of the possibility of redundancy and that his termination was carried out in a
manner which breached the respondent's own policy and principles of natural justice - Respondent argued that applicant
should have known that his employment was not secure and when the review was undertaken and decision made to make
his position redundant he was advised as soon as practicable - Commission found that applicant was overseas and not
shown the documents completed at the time decision was taken to make him redundant, he was unaware of any threat to his
job security and had the expectation of continuing employment and becoming a permanent resident, and respondent's
promoted initiations to cut costs did not infer the possibility of redundancies - Further, Commission found that the decision
to terminate applicant's employment was based on flawed information and this was unfair, that reinstatement was
impractical and in the circumstances ordered compensation - Order Issued - Mr S Castles -v- Haliburton - APPL 1356 of
1999 - COLEMAN CC - 20/02/01 - Oil and Gas Extraction .........................................................................................................
Application re fairness and equity - Applicant Union sought interim order that its member be paid at Level 3 until matter was
resolved, and a finding that the Respondent had treated its member unfairly and inequitably, and that its member's standing
in the position be formalised - Respondent argued that Public Service Arbitrator had no jurisdiction to deal with the matter
- Public Service Arbitrator found that there was no jurisdictional impediment to the Arbitrator dealing with that matter and
that the matter would be arbitrated at a later time, therefore application for interim orders was dismissed - Granted In Part Civil Service Association of Western Australia Incorporated -v- Commissioner of Police - P 6 of 2001 - Public Service
Arbitrator - SCOTT C. - 17/07/01 - Government Administration..................................................................................................
2
Appeal against Decision of Commission (81WAIG1238) re unfair dismissal - Appellant argued that the Learned Commission
erred in law and in fact on various grounds including that it awarded excessive compensation to the Respondents - Further,
Appellant sought an Order that the Decision of Commission in matters 1377 and 1378 of 2000 be quashed - Full Bench
reviewed evidence and applying the principles in House v. The King (HC)(op cit) and Gromark Packaging v. FMWU
(IAC)(op cit), found on a number of reasons that there was no error as alleged in the grounds of appeal, and no error in the
exercise of the Commissioner's discretion - Dismissed - Kingscape Holdings Pty Ltd -v- GK Smith & Other - FBA 20 of
2001 - Full Bench - SHARKEY P/COLEMAN CC/GREGOR C - 17/08/01 - Construction Trade Services.................................
Application re unfair dismissal - Applicant argued that he had been harshly, oppressively and unfairly dismissed - Respondent
argued that Applicant's work performance was unsatisfactory and that he was given opportunity to improve himself after
numerous warnings - Commission found, based on the evidence presented, that Applicant was provided with natural
justice, that he was given opportunity to know and respond to issues knowing that his employment was in jeopardy, that he
was given an opportunity to demonstrate improvement, and dismissed his claim for harsh, oppressive or unfair dismissal Dismissed - Mr AD Tasker -v- Sinogal Pty Ltd Trading as Rockingham Auto Electrics & Mechanical Services - APPL 339
of 2001 - SCOTT C. - 12/11/01 - Electricity and Gas Supply........................................................................................................
ORDER
Conference re dispute over the appropriate level of staffing at Hakea Prison - Parties sought Commission's assistance to
determined the matter - Commission issued an order dated 21/7/2001 regarding the filling of rosters and to prevent further
deterioration of industrial relations until the hearing of the matter, Commission issued a further interim order regarding the
filling of vacant positions - Ordered Accordingly - Attorney General -v- Western Australian Prison Officers Union of
Workers - C 177 of 2001 - BEECH C - 26/07/01 - Other Services................................................................................................

1623

1625

2439

2517

3151

2459

2

Appeal against Decision of Commission (81WAIG1424) re unfair dismissal and orders pursuant to s.27 of the Act - Appellant
argued that the Commission erred in law in that the order of the Commission to revoke an order of the Commission was
beyond the Commission's jurisdiction and by finding that it had power to make the Revocation Order and exercising its
discretion to make the Revocation Order, Commission erred in law and in fact - Respondent argued that there was no
appealable error made by the Commission and no public interest raised by the appeal - Full Bench found there was no slip
rule, the Commission was not correcting an error in substance or in form, and the order made at the first instance was made
without jurisdiction or power - Upheld - Aussie Online Limited (ACN 004 160 927) -v - Mr J Lane - FBA 36 of 2001 Full Bench - SHARKEY P/COLEMAN CC/SCOTT C. - 10/08/01 ..............................................................................................
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ORDER—continued
Application re transfer of an employee seeking for an Order for Discovery - Applicant sought order for discovery relating to issues
likely to be necessary for fairly disposing of the case - Respondent agreed to provide some documents but not others Commission reviewed parties' submission and agreed that the order should be granted in part - Granted in Part - Civil
Service Association of Western Australia Incorporated -v- Director General, Ministry of Justice - P 2 of 2001 - BEECH C 06/09/01.........................................................................................................................................................................................
Applications re unfair dismissal seeking Orders for further discovery of documents and adjournment - Commission having
reviewed the Applicant's submissions ordered that application be dismissed on the basis that no sufficient ground had been
made out that the orders sought ought to be issued - Dismissed - Mr GM Cann -v- Blackburne Properties Limited - APPL
936,937 of 2000 - GREGOR C - 31/08/01 - Property and Business Services ................................................................................
Application re unfair dismissal and contractual entitlements - Applicant argued his dismissal was unfair and sought bonus
payments, reimbursement of travelling expenses and outstanding benefits due to him under his contract of employment Respondent opposed the claim - Commission reviewed evidence and authorities and found that Applicant's dismissal was
unfair because Applicant's action in the circumstances of his employment overall was not so seriously in breach of the
contract as to justify dismissal - Further, Commission was not persuaded that Applicant had shown that his employment
was a long term proposition such that he had suffered loss of job security for which compensation should now be ordered Claim for contractual entitlements dismissed, order for costs not awarded and claims relating to reimbursement of travel
expenses adjourned - Granted in Part - Mr GG Wells -v- Mr John Reyburn trading as Nicholson Clement Solicitors - APPL
226 of 2001 - BEECH C - 27/08/01 - Other Services.....................................................................................................................
Application to vary interim orders - Applicant Union sought to vary interim order to require the Department to replace 8 vacant
staff positions on the Hakea Prison roster as the interim order had not changed the situation - Respondent argued that the
movement of staff to fill vacant positions as required resulted in positions being covered, that there was a safe environment
and that there had been disruptions but the position was not "intolerable" - Commission found that the interim order had
generally operated to ensure the number of shifts remaining vacant had been kept low, and application to vary interim order
was not granted - Dismissed - Attorney General -v- Western Australian Prison Officers Union of Workers - C 177 of 2001
- BEECH C - 30/08/01 - Other Services ........................................................................................................................................
Application re unfair dismissal seeking Interlocutory Orders for production of documents - Commission having considered the
application, the objection and the submission in reply to the objection, granted the Orders sought - Granted in Part - Ms ND
Walsh -v- Peter John & Madeleine Marie Cochrane t/as "Ray White (Maddington) - APPL 2055 of 2000 - BEECH C 24/08/01 - Property Services..........................................................................................................................................................
Application re contractual entitlements seeking for an Interlocutory Order for production of documents- Applicant argued that she
had not been paid her March retainer and commissions and sought access to relevant documentation held by the respondent
that supported her claim - Respondent disputed the calculations of commissions clamed - Commission found the applicant's
request for the production of the documentation to which she referred as being entirely reasonable and appropriate Granted - Mrs JAL Hurst -v- House of Stuart - APPL 773 of 2001 - BEECH C - 24/08/01 - Other Services ................................
4
Application for stay of operation of Decision (81 WAIG 1660) pending appeal to Full Bench - Applicant was required to
establish that the balance of convenience favoured the applicant and that there was a serious issue to be tried, namely, that
should the applicant's appeal succeed the result would be nugatory by its ability to recover monies paid to the Respondent President found that there was no serious issue to be tried and that the balance of convenience was held by the Respondent,
and that there was no basis to find that the appeal would be rendered nugatory - Dismissed - Dr K Alexander -v- Ms JM
Kirkham - PRES 13 of 2001 - President - SHARKEY P - 21/09/01 - Health Services...................................................................
Application seeking interim order pursuant to s.80E and s.80F of the I.R. Act - Applicant Union sought an interim order to
prohibit the Respondent from continuing disciplinary action against its member until the matter was determined - Public
Service Arbitrator reviewed authorities, relevant sections of the I.R. Act and found that the dispute would not be resolved
by conciliation and was now to be arbitrated, and that there was no power for the Arbitrator to make the interim order
sought - Dismissed - Civil Service Association of Western Australia Incorporated -v- Director General/Chief Executive
Officer, Family and Childrens Services - P 26 of 2001 - Public Service Arbitrator - SCOTT C. - 25/09/01 - Government
Administration ...............................................................................................................................................................................
Application seeking interim order pursuant to s.80E and s.80F of the I.R. Act - Public Service Arbitrator dealt with the matter on
25/9/2001 whereby it found that there was no power to issue the interim order sought on the basis that s.32(2) conditioned
the provisions of s.32(3) - Following that decision, Applicant wrote to the PSA indicating that a decision of the Full Bench
in Minister for Education v State School Teachers Union of WA Inc., number 116/1995 (75 WAIG 2684 at 2687) held to
the contrary and asked that the matter be re-opened - PSA re-opened the matter and heard submissions from the parties PSA was satisfied that there was the potential for injustice to Applicant's member should the allegations raised by the
Applicant have foundation - Further, PSA accepted the submissions made by the Applicant that should the investigation
process continue in those circumstances, it may well cause a deterioration in industrial relations between the parties and
this was because there was serious prospect that faith and confidence in the employment relationships of the Applicant's
member and other employees with their employer may be damaged - Granted - Civil Service Association of Western
Australia Incorporated -v- Director General/Chief Executive Officer, Family and Childrens Services - P 26 of 2001 - Public
Service Arbitrator - SCOTT C. - 04/10/01 - Government Administration......................................................................................
Conference re transmission of business - Applicant Unions sought an order that the previous award had application due to a
transmission of business Further, Applicant Unions argued that there was no genuine redundancy and that the differences
between the awards was detrimental to employees - Respondent argued that there was no substantial case to be determined
as employees were aware of the new working conditions and had taken advantage of redundancy payments, and the claim
for interim relief would be detrimental to the Respondent and would outweigh any detriment to the Applicants Commission, having considered all of the submissions and materials before it, was not persuaded on balance, that
Applicants had established a case for interim relief of the kind sought, therefore the claim for interim orders was refused Order Issued - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers & Other -v- Dampier
Salt Pty Ltd - C 190 of 2001 - KENNER C - 11/09/01 - Other Mining..........................................................................................
Application for orders re a disciplinary investigation - Applicant Union argued the investigation of breaches of discipline
conducted under the Public Sector Management Act was unlawful and beyond power - Respondent argued that the
Applicant's alleged conduct related to the performance of his duties - Public Sector Arbitrator found that the alleged
conduct did not touch the employment in circumstances which would allow the employer to enquire into that conduct and
ordered the removal of the investigation documentation from the Applicant's personal file - Granted - Civil Service
Association of Western Australia Incorporated -v- Director General/Chief Executive Officer, Family and Childrens
Services - P 26 of 2001 - Public Service Arbitrator - SCOTT C. - 22/10/01 - Government Administration...................................
Conference referred re safe working and rostering practises at Hakea Prison Complex - Applicant Union argued that additional
officers be employed on nightshift to those positions already on the roster and that all vacant positions on the roster be
filled daily as this was creating disruptions and frustration to the routines due to being short staffed and that staff were not
fulfilling their normal duties - Respondent argued and opposed the claim in its entirety stating that the current staffing of
the prison was appropriate and that it was normal for staff to be re-allocated to other duties to accommodate absences on
the roster on a daily basis - Commission found that Applicant Union's claim was made out to the extent that provision be
made for additional internal escort functions to reduce the need for officers to be taken away from units for that purpose
and Commission also took into account the effects of increased costs and its impact - Granted in part - Western Australian
Prison Officers' Union of Workers -v- Ministry of Justice - CR 26 of 2001 - BEECH C - 30/10/01 - Other Services ...................
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OVERTIME
Complaint re breach of award and the Minimum Conditions of Employment Act 1993 - Complainant argued that defendant
terminated his employment without notice or pay in lieu of notice, failed to pay him overtime rates of pay, annual leave
entitlements and wages - Further, Complainant sought to recover the sum of $6016.71 and interest thereon pursuant to s.32
of the Supreme Court Act 1935, the imposition of a penalty with respect to each breach of the award and costs - Defendant
argued that Complainant had abandoned his employment and lodged a counter claim for damages - Industrial Magistrate
reviewed authorities and found on evidence that Complainant had been dismissed for misconduct and by his own actions
disentitled himself to annual leave payments accrued during his employment and further, he had failed to prove that the
award binds the employer - IM further found that he did not have jurisdiction and power to deal with Defendants counter
claim for common law damages - Mr JS Strange -v- Moonstar Nominees Pty Ltd - CP 324 of 2000 - Industrial Magistrate Cicchini IM - 16/08/01 - Accommodatn, Cafes&Restaurants........................................................................................................

2568

PART-TIME
Application re unfair dismissal - Applicant argued that dismissal was unfair because no notice or prior warning was given and that
she was not afforded procedural fairness or give a fair go - Further, Applicant sought redundancy payment - Respondent
argued that he kept staff fully informed that Respondent was financially untenable and was being wound up and he had
intended to speak to Applicant regarding various options available - Commission found that the business was in financial
difficulty and Respondent had intended to discuss matter with Applicant - Further, Commission found that Applicant was a
part time employee not a casual and thus entitled to payment in lieu of notice - Applicant awarded notice payment - Order
Issued - Mrs DE Harley -v- Jasgold Holdings T/A Ringcraft Jewellers - APPL 1150 of 2001 - WOOD,C - 19/11/01 –
Jewellery .......................................................................................................................................................................................

3135

PENALTY RATES
Application re site allowance - Applicant argued for an individual rate fixed for each hour that the employees worked in areas that
are defined as confined space in Australian Standard 2865 - Respondent argued that the present site allowance
contemplated all of the relevant disabilities present on the site - Commission referred to various authorities and was not
persuaded on this occasion, that the circumstances of the claim warranted a departure from the existing rights and
provisions such that it could conclude that there had been a change in workvalue, in terms of the conditions under which
work was performed at the site, such that a new allowance was warranted, therefore in all circumstances of the case,
Commission was compelled to conclude that the application be dismissed - Dismissed - Transfield Pty Ltd t/as Transfield
Operations and Maintenance -v- AUTO, FOOD, METAL, ENGIN UNION - CR 188 of 2000 - KENNER C - 16/07/00 Petroleum Coal Chemical Assoc ...................................................................................................................................................

2466

PRINCIPLES
Application re contractual entitlements - Application for adjournment by Respondent - Applicant argued he would be prejudiced
by a delay in having his claim heard and determined and would incur costs in maintaining a counter -claim and defending a
matter that has no merit in the District Court - Further, Applicant argued that principles enunciated by the High Court in
respect to 'forum non conveniens' should be applied - Respondent argued that adjournment should be granted until
litigation matter allocated in the District Court of Western Australia has been resolved by final judgment - Further,
Respondent argued that on the application of principles that if an adjournment was not granted Respondent would be
caused serious prejudice - Commission found that to grant or refuse an adjournment was a matter for the discretion of the
Commission and must be considered on its merits as required by s.26 of the IR Act - Commission found that if
adjournment was granted there would be a delay in having claim heard and determined and Applicant had a statutory right
to have his claim heard and determined by this Commission and thus, adjournment was refused - Refused - Mr J Calhoun v- Gembush Pty Ltd - APPL 154 of 2001 - SMITH, C - 05/07/01.................................................................................................

1623

Application to vary Grain Handling Salaried Officers' Consolidated Award No. 37 of 1965 - Applicant argued that the terms of
Western Australian Grain Handling Salaried Officers' Enterprise Agreement 1996 be incorporated into the Award Respondent Union consented to application - Commission found that the requirements of the Principles were met providing
that the Arbitrated Safety Net Adjustments were accurately quantified separately in clause 31 - Salaries - Order Issued Co-Operative Bulk Handling Limited -v- Western Australian Grain Handling Salaried Officers Association (Union of
Workers) - APPL 29 of 2000 - SMITH, C - 22/06/01 - Grain, Sheep & Beef Cattle Frm..............................................................

1594

Application re unfair dismissal and contractual entitlements - Applicant argued that on completion of his apprenticeship he was
offered a permanent position of mechanic and accepted it - Respondent argued that Applicant was never offered or
employed as a mechanic - Commission found that Applicant was never employed as a mechanic and application was
without foundation - Dismissed for want of jurisdiction - Mr D Pestana -v- New Town Toyota - APPL 2005 of 2000 BEECH C - 02/07/01 - Motor Vehicle Rtlg & Services.................................................................................................................

1673

Application re unfair dismissal - Applicant argued that he was dismissed unfairly because he was unhappy with the contract and
the superannuation clause in the contract - Respondent argued that Commission did not have jurisdiction to deal with the
application as Respondent did not employ Applicant during his period of engagement as Applicant was engaged as a subcontractor - Further, Applicant's contract was terminated by operation of law in that the contract was subject to a condition
which was not satisfied by Applicant - Commission found that it had no jurisdiction to deal with a contract that is not one
of employment and found Applicant was not an employee of Respondent but had a contract to supply services to
Respondent as an independent contractor - Dismissed for want of jurisdiction - Mr MS Simpkins -v- Mr GB Robson APPL 2100 of 2000 - SMITH, C - 05/07/01 - Transport and Services ..........................................................................................

1679

2

Appeal against Decision of Commission (81WAIG1660) re unfair dismissal and contractual entitlements - Appellant argued
against the finding of the dismissal on the grounds that deal with alleged erroneous findings in relation to the evidence Appellant argued that there was not sufficient evidence to establish that there was a dismissal - Full Bench found that this
was a discretionary decision and had defined a dismissal as the termination of a contract of employment and in this matter
there was too fragile a base in the evidence to support a finding of dismissal - Full Bench found that appeal should be
upheld as there was no dismissal or no dismissal was established to have occurred and there was no jurisdiction to hear and
determine the matter - Appeal Upheld and decision at first instance varied - Dr K Alexander -v- Ms JM Kirkham - FBA 44
of 2001 - Full Bench - SHARKEY P/GREGOR C/WOOD,C - 28/11/01 - Health Services ..........................................................

3017

Application to vary the Malting Industry Award 1993 and Conference Referred re Dispute over terms and conditions of
employment of Union member - Applicant Union argued that the member be offered employment as a full time malt
production operator under the terms of the Malt Industry award and any applicable industrial agreement between the parties
- Further, the variation to award had jurisdiction to bind the parties to the award - Respondent opposed the claims and
argued that the variation to the award would impose restrictions on the employer's rights to engage contractors and upon
their rights to engage persons under terms and conditions determined by the employer - Further, Respondent argued that
the employee was caught in the revised strategy to source new labour from external labour supplies to reduce costs Commission found that the application to vary the award cut across some of the already established practices in the
industry regarding engagement of contractors for shortfall work and that the application to vary be dismissed - Further,
Commission found that the employee should have been provided with full time employment directly by Respondent as a
Malt Processing Operator and that Respondent employ employee as agreed by the parties - Orders Issued - The Breweries
and Bottleyards Employees' Industrial Union of Workers of Western Australia -v- Kirin Australia Pty Ltd - APPL 1394 of
2001;CR 169 of 2001 - WOOD,C - 19/10/01 – Brewing...............................................................................................................
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PRINCIPLES—continued
Application re unfair dismissal - Applicant argued that he was employed as a fisherman on fishing trawlers and that the skipper
hired and fired all the fishermen - Further, the skipper had control of the vessel and method of work, in that the skipper
determined when the vessel was to go to sea and where the boat would fish and how long the boat would be at sea Respondent argued that the Commission did not have jurisdiction to deal with the matter because it did not employ
Applicant - Further, Respondent argued that Applicant entered into an Agreement that did not create an employeeemployer relationship and that in the fishing industry, companies entered into share fishing agreements because that was
the way industry operated and that Respondent did not engage employees - Commission found that it was for Applicant to
show, on the balance of probabilities that he was an employee - Further, the relationship of employer and employee was a
contract of service where an employee contracted to provide his or her work and skill whereas an independent contractor
worked in his or her own business on his or her own account - Commission declared that Applicant was an employee of
Respondent working under a contract of service - Order Issued - Mr AJ Greig -v- Kraus Fishing Company Pty Ltd - APPL
2028 of 2000 - SMITH, C - 15/11/01 - Commercial Fishing .........................................................................................................

3128

PROCEDURAL MATTERS
Application re appeal pursuant to s23B of the I.R. Act 1979 - Applicant Union sought to reverse a decision of the Respondent,
finding the Applicant's member guilty of misconduct - Preliminary Issue - Respondent argued that appeal should be
dismissed on the grounds that the appeal application was not filed within time specified in regulation 34(5) of the I.R.C.
Regulations 1985 - Further, that notwithstanding the repeal of those provisions of the Act establishing and providing the
jurisdiction and powers of the former Government School Teachers Tribunal, those parts of the Regulations previously
having application to the Tribunal continue to apply to proceedings such as these - Commission reviewed authorities and
observed that the intention of the legislature at the time of the repeal of these provisions in the Act relating to the Tribunal,
was to enable teachers in government schools to fall within the general jurisdiction of the Commission - Further,
Commission observed that had it been the intention of the legislature to limit the time within which such appeals under
s23B could be brought, it could have easily done so at the time of that amendment, as is the case in relation to unfair
dismissal applications, pursuant to ss29(1)(b)(i) and 29(2) of the Act - Commission, having regard to all of the
circumstances and the evidence before it, was not persuaded that Applicant had made out the appeal such that it should
disturb the conclusions reached by Respondent - Dismissed - The State School Teachers Union of W.A. (Incorporated) -vThe Minister for Education - APPL 1649 of 2000 - KENNER C - 29/06/01 – Education..............................................................

1613

Application re contractual entitlements - Application for adjournment by Respondent - Applicant argued he would be prejudiced
by a delay in having his claim heard and determined and would incur costs in maintaining a counter -claim and defending a
matter that has no merit in the District Court - Further, Applicant argued that principles enunciated by the High Court in
respect to 'forum non conveniens' should be applied - Respondent argued that adjournment should be granted until
litigation matter allocated in the District Court of Western Australia has been resolved by final judgment - Further,
Respondent argued that on the application of principles that if an adjournment was not granted Respondent would be
caused serious prejudice - Commission found that to grant or refuse an adjournment was a matter for the discretion of the
Commission and must be considered on its merits as required by s.26 of the IR Act - Commission found that if
adjournment was granted there would be a delay in having claim heard and determined and Applicant had a statutory right
to have his claim heard and determined by this Commission and thus, adjournment was refused - Refused - Mr J Calhoun v- Gembush Pty Ltd - APPL 154 of 2001 - SMITH, C - 05/07/01 .................................................................................................

1623

2

Appeals against Decision of Industrial Magistrate (unreported) re breach of award - Questions raised on these Appeals: Was the
Application frivolously or vexatiously instituted, and Costs - Power to award and quantum - Full Bench reviewed various
authorities and Acts and found on a number of reasons that His Worship did not erred in finding that the claim was
instituted frivolously or vexatiously and that he had jurisdiction and power to order costs - Appeal No. FBA 13/2001
upheld and decision at first instance varied and Appeal No. FBA 14/2001 dismissed - Falcon Investigations & Security Pty
Ltd -v- Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch - FBA 13,14 of 2001
- Full Bench - SHARKEY P/KENNER C/SMITH, C - 19/07/01 - Business Services ...................................................................

2425

Conference referred re transfer of an employee - Applicant Union argued that Respondent had unfairly transferred its member
from her position and sought a declaration that the transfer was unfair and an order that the Respondent reinstate its
member - Respondent denied the claim and opposed the orders sought - Commission was of the view for a number of
reasons that the conduct of the Applicant Union's member was not unreasonable and concluded that her transfer was unfair
- Declaration and Order Issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch -v- Quirk Corporate Pty Ltd - CR 331 of 2000 - SMITH, C - 29/06/01 - Business Services..............................................

2470

2

Appeal against Decision of Commission (81WAIG1238) re unfair dismissal - Appellant argued that the Learned Commission
erred in law and in fact on various grounds including that it awarded excessive compensation to the Respondents - Further,
Appellant sought an Order that the Decision of Commission in matters 1377 and 1378 of 2000 be quashed - Full Bench
reviewed evidence and applying the principles in House v. The King (HC)(op cit) and Gromark Packaging v. FMWU
(IAC)(op cit), found on a number of reasons that there was no error as alleged in the grounds of appeal, and no error in the
exercise of the Commissioner's discretion - Dismissed - Kingscape Holdings Pty Ltd -v- GK Smith & Other - FBA 20 of
2001 - Full Bench - SHARKEY P/COLEMAN CC/GREGOR C - 17/08/01 - Construction Trade Services .................................

2517

2

Appeal against Decision of Commission (81WAIG1271) re unfair dismissal - Appellant Union argued that the Commissioner
erred in law by finding the dismissal justified as a summary dismissal and the Commissioner's discretion miscarried in
regard to procedural fairness of the investigation - Full Bench found that procedural fairness was not fully afforded in the
investigation of the workplace fight, that the breach of conduct did not justify a summary dismissal, that dismissal was
harsh, oppressive and unfair and remitted the matter back to the Commission - Upheld - AUST MEAT INDUSTRY EMPL
UNION -v- Geraldton Meat Exports Pty Ltd - FBA 26 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/SCOTT C. 21/08/01 - Food, Beverage and Tobacco Mfg ................................................................................................................................

2523

Complaint re breach of award and the Minimum Conditions of Employment Act 1993 - Complainant argued that defendant
terminated his employment without notice or pay in lieu of notice, failed to pay him overtime rates of pay, annual leave
entitlements and wages - Further, Complainant sought to recover the sum of $6016.71 and interest thereon pursuant to s.32
of the Supreme Court Act 1935, the imposition of a penalty with respect to each breach of the award and costs - Defendant
argued that Complainant had abandoned his employment and lodged a counter claim for damages - Industrial Magistrate
reviewed authorities and found on evidence that Complainant had been dismissed for misconduct and by his own actions
disentitled himself to annual leave payments accrued during his employment and further, he had failed to prove that the
award binds the employer - IM further found that he did not have jurisdiction and power to deal with Defendants counter
claim for common law damages - Mr JS Strange -v- Moonstar Nominees Pty Ltd - CP 324 of 2000 - Industrial Magistrate Cicchini IM - 16/08/01 - Accommodatn, Cafes&Restaurants ........................................................................................................

2568

Applications re unfair dismissal seeking Orders for further discovery of documents and adjournment - Commission having
reviewed the Applicant's submissions ordered that application be dismissed on the basis that no sufficient ground had been
made out that the orders sought ought to be issued - Dismissed - Mr GM Cann -v- Blackburne Properties Limited - APPL
936,937 of 2000 - GREGOR C - 31/08/01 - Property and Business Services ................................................................................

2572

Application re unfair dismissal and contractual entitlements - Application for adjournment by Respondent - Commission, having
considered the submissions from the parties concluded that in the absence of any details regarding the precise issue upon
which the request for an adjournment was made the request should not be granted - Dismissed - Ms JA Morrison -vSuzanne Grae Corporation Pty Ltd - APPL 467 of 2001 - BEECH C - 11/09/01 - Personal & Household Good Rtlg ...................
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PROCEDURAL MATTERS—continued
Application re unfair dismissal and contractual entitlements - Applicant argued she had been unfairly dismissed and sought denied
contractual entitlements - Respondent argued that Applicant was demoted until she was ultimately dismissed, that the
demotion related in part to Applicant's own action, as there were conflict of hours between Applicant's two jobs, that her
performance in regard to communication was poor and that she attended work for another employer whilst she was on sick
leave - Commission found on evidence that Applicant engineered her hours of work to her own advantage against the
expressed concerns and directions of her employer, that it was on this basis alone, leaving aside the other history of
conflicts at the workplace and the concerns about communication with clients, that the dismissal was fair (Undercliffe
Nursing Home -v- FMWU) - Further, Commission was not convinced that there was an absence of procedural fairness
arising from the management committee's decision - Dismissed - Mrs A Niblett -v- Koolkuna Eastern Region Domestic
Violence Services Network - APPL 2072 of 2000 - WOOD,C - 30/08/01 - Personal Services......................................................

2601

Application re unfair dismissal - Commission summarised that fundamentally two issues needed to be determined - The first
related to the nature of the applicant's employment and secondly if there was a dismissal was that dismissal unfair - Having
determined the nature of the of employment based on evidence presented, Commission concluded that the applicant had
not been dismissed as such and dismissed the claim for want of jurisdiction - Dismissed for want of jurisdiction - Mr CA
Smith -v- TAB Transport Pty Ltd - APPL 558 of 2001 - BEECH C - 04/09/01 - Road Transport.................................................

2617

Application re unfair dismissal seeking Interlocutory Orders for production of documents - Commission having considered the
application, the objection and the submission in reply to the objection, granted the Orders sought - Granted in Part - Ms ND
Walsh -v- Peter John & Madeleine Marie Cochrane t/as "Ray White (Maddington) - APPL 2055 of 2000 - BEECH C 24/08/01 - Property Services .........................................................................................................................................................

2651

Application re contractual entitlements seeking for an Interlocutory Order for production of documents- Applicant argued that she
had not been paid her March retainer and commissions and sought access to relevant documentation held by the respondent
that supported her claim - Respondent disputed the calculations of commissions clamed - Commission found the applicant's
request for the production of the documentation to which she referred as being entirely reasonable and appropriate Granted - Mrs JAL Hurst -v- House of Stuart - APPL 773 of 2001 - BEECH C - 24/08/01 - Other Services ................................

2654

Complaint re breach of Workplace Agreement Act 1993 - Complainant argued he was a full time employee and his termination
was unfair, harsh or oppressive contrary to the provisions of s.18 of the WAA Act, 1993 - Defendant refuted the allegation
that there had been an unfair dismissal - Industrial Magistrate found on the evidence presented that Complainant was a
casual employee, that after his operation, his employment status was left in the air and that had he, when he was ready to
go back to work, did as he had done in the past, gone along to see the Defendant, it may well be that he would still be
employed on a similar basis, therefore there was no dismissal - Dismissed - Mr RW McLeod -v- BRL Hardy Limited - CP
315 of 2000 - Industrial Magistrate - Tarr IM................................................................................................................................

2765

Application re unfair dismissal - Applicant argued he had been unfairly dismissed - Respondent requested that Commission refrain
from dealing with the application until the outcome of its claim against Applicant in the Local Court - Commission raised
Respondent's request with Applicant's Solicitor who after consultation with Applicant, advised Commission that Applicant
had agreed to an adjournment until he returned from overseas on 19/7/2001 - After several attempts to communicate to
Applicant and its Solicitor after the 19/7/2001, Commission listed the application for Mention Only - There was no
appearance on behalf of Applicant at the hearing - Commission was satisfied that it had taken appropriate steps to request
advice from Applicant and there was no obligation upon it to do more (McConkey v M&A's of Denmark (2001)
81WAIG1561), struck out the application for want of jurisdiction - Order Issued jurisdiction - Mr AA Cheesman -v- Jamco
Nominees Pty Ltd - APPL 628 of 2001 - BEECH C - 04/10/01 - Other Services ..........................................................................

2772

Conference referred re termination of an employee - Applicant argued that there was an argument between him and the
Respondent over work issues and his back problem at which time he was dismissed - Respondent argued that Applicant
was abusive and showed no respect for him in front of other employees - Commission found based on the evidence
presented, that there was a heated argument between the parties and that the language Applicant used towards his employer
was wrong, but in a context where the employer had not set a standard in the workplace, that incident did not warrant
Applicant's dismissal, therefore, Commission ordered that Respondent pay the Applicant a sum of money equivalent to the
wages he would have earned for that period of time as compensation for the dismissal - Granted - The Australian Workers'
Union, West Australian Branch, Industrial Union of Workers -v- Proscape - CR 265 of 2000 - BEECH C - 03/10/01 Construction Trade Services..........................................................................................................................................................

2795

Application seeking an interim order pursuant to s80E of the IR Act - Applicant Union sought an application for discovery Respondent challenged the jurisdiction of the Arbitrator to deal with the substantive matter - Commission considered
authorities and found nothing to establish that the application for discovery related to the issue of the Commission's
jurisdiction, but related more to the substantive matter and dismissed the application for discovery accordingly - Civil
Service Association of Western Australia Incorporated -v- Director General, Ministry of Justice - P 27 of 2001 - Public
Service Arbitrator - SCOTT C. - 23/10/01 - Government Administration .....................................................................................

2892

PUBLIC HOLIDAYS
Application re unfair dismissal and contractual entitlements - Applicant argued that he had unfairly dismissed and had not been
paid his entitlements pursuant to the award regarding notice, annual leave or public holidays and superannuation - There
was no appearance on behalf of the Respondent - Commission reviewed authorities and found that the applicant's claims
were award benefits, that it cannot exercise a power under s.29 to give relief because the power for enforcement resides
solely with the Industrial Magistrate pursuant to s.83 of the Act - Commission further found that applicant was unfairly
dismissed, that reinstatement was unavailing and awarded compensation, and dismissed for want of jurisdiction the claims
for benefits as set out in the application - Ordered Accordingly - Mr PR Moritz -v- Home Again Enterprises Pty Ltd APPL 458 of 2001 - GREGOR C - 09/08/01 - Accommodatn, Cafes&Restaurants ......................................................................

2594

PUBLIC INTEREST
Application re unfair dismissal and contractual entitlements - Applicant argued that his dismissal was harsh, oppressive or unfair
and sought outstanding benefits - Respondent argued that at the time of application there had been no dismissal and that
remedy sought being 6 weeks notice and paid leave had been received by Applicant - Commission reviewed various
authorities and concluded that a broad interpretation should be applied to the term "dismissed" and this period should
include the period of notice therefore, Commission allowed the application on that basis - Further, Commission concluded
that Applicant had been paid during the notice period in accordance with the workers compensation regime, that in the
application before it the remedies were clear and had been met and that pursuant to s.27(1)(a)(ii) and (iv) of the Act, further
proceedings were not necessary or desirable in the public interest - Dismissed - Mr CG Hywood -v- Subiaco Wine Room APPL 1950 of 2000 - SCOTT C. - 31/07/01 - Accommodatn, Cafes&Restaurants .......................................................................

2443

2

Appeal against Decision of Commission (81WAIG1046) re dismissed application for unfair dismissal - Appellant argued
Commissioner erred in law by dismissing the application as not being necessary or desirable in the public interest, and that
particulars did not raised new issues - Respondent sought an order for the appellant to pay costs - Full Bench found the late
filing of particulars was a clear occasion of prejudice, that the Commissioner was correct in dismissing the application and
dismissed the application for costs - Dismissed - Mr M Pietracatella -v- W.A. Italian Club (Inc) - FBA 18 of 2001 - Full
Bench - SHARKEY P/GREGOR C/WOOD,C - 13/08/01 - Accommodatn, Cafes&Restaurants ..................................................
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PUBLIC INTEREST—continued
Application re unfair dismissal - Applicant argued that he was constructively dismissed from his position as Health Worker Respondent argued that applicant had resigned from his position and not dismissed as claimed - Commission found that the
matter had suffered considerable delay for varying reasons and given the circumstances would refrain from further hearing
the application in the Public Interest - Further, Commission thought it would be unreasonable in the circumstances to make
the employer await an indefinite time for the matter to be determined with the prospect live at all times that the applicant
might achieve reinstatement as claimed - Dismissed - Mr PH Woods -v- East Kimberley Aboriginal Medical Service APPL 1290 of 2000 - WOOD,C - 28/08/01 - Health Services .......................................................................................................

2627

Conference referred re reclassification of positions - Applicant Union sought on behalf of two of its members to have the Public
Service Arbitrator hear and determine the matter - Respondent argued that the Union's members had agreed to a HR
consultancy firm to provide a fair and reasonable process for a job evaluation and to accept such a process as the final
determination of the matter - Public Service Arbitrator found that the Applicant's members entered into an agreement with
the Respondent to resolve the issue of classification therefore, in accordance with s.27(1) of the I.R. Act, dismissed the
matter as not necessary or desirable in the public interest - Dismissed - Civil Service Association of Western Australia
Incorporated -v- Chief Executive Officer Water Corporation - PSACR 7 of 2001 - Public Service Arbitrator - SCOTT C. 21/09/01 - Government Administration .........................................................................................................................................

2756

REDUNDANCY/RETRENCHMENT
Application re unfair dismissal - Applicant argued that his dismissal was unfair, he was not given a "fair go all round", that
respondent failed to give appropriate notice of the possibility of redundancy and that his termination was carried out in a
manner which breached the respondent's own policy and principles of natural justice - Respondent argued that applicant
should have known that his employment was not secure and when the review was undertaken and decision made to make
his position redundant he was advised as soon as practicable - Commission found that applicant was overseas and not
shown the documents completed at the time decision was taken to make him redundant, he was unaware of any threat to his
job security and had the expectation of continuing employment and becoming a permanent resident, and respondent's
promoted initiations to cut costs did not infer the possibility of redundancies - Further, Commission found that the decision
to terminate applicant's employment was based on flawed information and this was unfair, that reinstatement was
impractical and in the circumstances ordered compensation - Order Issued - Mr S Castles -v- Haliburton - APPL 1356 of
1999 - COLEMAN CC - 20/02/01 - Oil and Gas Extraction..........................................................................................................
Application re unfair dismissal and contractual entitlements - Applicant argued that he was summarily dismissed, his position was
abolished, he was made redundant and paid one month's salary in lieu of notice which was not in accordance with the
contract and that respondent breached the Minimum Conditions of Employment Act 1993, therefore sought either
reinstatement or compensation - Respondent argued that with a restructure applicant's position was abolished and he was
advised of the reasons for decision to terminate his services - Commission found that respondent had not discharged its
onus to prove that this was a genuine redundancy, that the dismissal was both procedurally and substantively unfair, that
applicant certainly did not receive a fair go all round and, as it would be impracticable for him to return to work with
respondent, awarded compensation - Granted - Mr P Dellys -v- Elderslie Finance Corporation Limited - APPL 1185 of
2000 - WOOD,C - 20/06/01 – Finance ..........................................................................................................................................
Application re unfair dismissal - Applicant argued amongst a number of reasons that in the months between when he suffered the
injury, and the dismissal there were instances of conflict between him and his supervisors which contributed to him being
selected for dismissal, and that his contract ended because of that conflict and not for reasons advanced by the Respondent
- Respondent argued that the industry had been suffering its worse downturn for many years and that the staff were advised
that there had been a poor start to the financial year with actual performance well below budget, therefore, various cutting
measures were put into place for saving money and a number of employees were made redundant - Further, Respondent
argued the fact of the matter was that if Applicant had not been in the rehabilitation program his services would have been
terminated on 20/5/2000 - Commission reviewed authorities and found that the Respondent's rehabilitation policy was a
significant factor in maintaining the Applicant in employment during a period in which the business was in a severe decline
- Further, Commission was not convinced that the supervisors acted in any prejudicial way to the Applicant, that
Applicant's conduct was without doubt an argumentative person and that Respondent was faced with a critical shortage of
work, so much so that its future as an operation was for some time in question - Commission found on balance, Respondent
was entitled to deal with Applicant in the way that it did and that in all circumstances it cannot be said that there had not
been a fair go all round in this case - Dismissed - Mr KW Endersby -v- Bains Harding Industries Pty Ltd - APPL 1691 of
2000 - GREGOR C - 28/06/01 - Wood and Paper Product Mfg.....................................................................................................
Application re unfair dismissal seeking reinstatement - Applicant argued that his dismissal by reason of redundancy was a sham,
that Respondent made his position as the Director of Outreach Services redundant, then created and advertised another
position of Manager, Outreach Services, and there were no differences of substance between the position in which he had
been employed and the new position that was created - Respondent opposed the claim and argued that in 1998 the National
Assembly proclaimed a major change which affected the Respondent, therefore, Respondent took the opportunity to also
restructure internally - Further, in relation to Applicant's position, a number of functions in his job description/duty
statement were no longer being performed, that it was appropriate to make the position redundant and after consulting
interested persons, decided to create a new position - Commission found that the evidence showed that the redundancy of
the position was indeed genuine, that Commission was not persuaded by Applicant's evidence that the restructure of the
Trinity Parish, which provided the background to the redundancy of his position, the creation of the new position, and the
decision of the Respondent to advertise that position, was a sham, therefore, his claim of unfair dismissal was not made out
- Dismissed - Mr A Morrison -v- Uniting Church of Australia, Trinity Parish - APPL 2098 of 2000 - BEECH C - 10/07/01
- Community Services....................................................................................................................................................................
Application re unfair dismissal - Applicant argued he was harshly, oppressively or unfair dismissed and sought compensation for
loss and injury, and in addition or alternatively a reasonable period of notice and a redundancy payment as outstanding
contractual entitlements - Further, Applicant argued that in the absence of re -employment or reinstatement being practical,
he claimed that his loss and injury arising from the dismissal exhausts the statutory limit of compensation under the I.R.
Act 1979 as amended - Respondent argued that Applicant's services were terminated in the circumstances of a genuine
redundancy, the genesis of which was discussed with him and so too was the restructuring of the organisation, therefore, in
the circumstances of the bona fide redundancy the dismissal was not harsh, oppressive or unfair - Further, Respondent
argued that even if it was to be found to have been unfair, Applicant failed to mitigate his loss not seeking employment in
the local market, and that any compensation for loss should be minimal on the basis that Applicant would have become
redundant in any event within a very short period to time - Commission reviewed authorities and found that the termination
was a summarily dismissal, that Respondent had not discharged the onus of establishing that the summary dismissal was
justified, that in all circumstances the right to dismiss was exercised in a harsh and oppressive manner, therefore,
compensation for loss equivalent to six months salary was awarded and all other claims dismissed - Ordered Accordingly Mr MM Quartermaine -v- Anson Management Services Pty Ltd - APPL 1155 of 2000 - COLEMAN CC - 21/06/01 Business Services...........................................................................................................................................................................
Conference referred re dismissal - Applicant Union argued that dismissal was unfair and sought reinstatement - Further, at the
hearing, Applicant Union sought leave to amend the claim by seeking orders for compensation in lieu of reinstatement and
the amendment was granted - Respondent argued that Applicant was made redundant due to diminution of work available Commission found that Respondent had discharged the onus of establishing the fact of the redundancy - Further,
Commission found that there was no casual link between the determination for redundancy and the Applicant's safety issue
report and that Applicant was unable to prove that dismissal was unfair - Dismissed - PLUMBERS & GASFITTERS
UNION -v- Jako Industries Pty Ltd - CR 303 of 2000 - GREGOR C - 20/07/01 - General Construction ......................................
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REDUNDANCY/RETRENCHMENT—continued
Application re unfair dismissal and contractual entitlements - Applicant argued that he was unfairly dismissed, but withdrew his
claim for denied contractual entitlements as this aspect of the claim had been settled - Commission reviewed authorities
and having considered the evidence submitted by the respondent found that the applicant had been unfairly dismissed due
to the failure to pay him a redundancy payment - Further, Commission ordered that the respondent shall pay the applicant
the sum of $2,063.00 as a redundancy payment - Ordered Accordingly - Mr JL Cabrera -v- Classic Fashion Accessories APPL 571 of 2000;APPL 393 of 2001 - WOOD,C - 17/08/01 - Other Services............................................................................
Conference re transmission of business - Applicant Unions sought an order that the previous award had application due to a
transmission of business Further, Applicant Unions argued that there was no genuine redundancy and that the differences
between the awards was detrimental to employees - Respondent argued that there was no substantial case to be determined
as employees were aware of the new working conditions and had taken advantage of redundancy payments, and the claim
for interim relief would be detrimental to the Respondent and would outweigh any detriment to the Applicants Commission, having considered all of the submissions and materials before it, was not persuaded on balance, that
Applicants had established a case for interim relief of the kind sought, therefore the claim for interim orders was refused Order Issued - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers & Other -v- Dampier
Salt Pty Ltd - C 190 of 2001 - KENNER C - 11/09/01 - Other Mining .........................................................................................
2
Appeal against Decision of Commission (81WAIG1198) re unfair dismissal and contractual entitlements - Three appeals were
heard together by direction of Full Bench - Appellant (Applicant) argued that the learned Commissioner erred in finding
that there were two claims, erred by failing to apply identified tests and making a finding of length of service to which
entitlement of implied term of reasonable notice in contract was, erred in finding the factors for determining what
constituted reasonable notice and entitlement to reasonable severance pay - Further Appellant (Applicant) argued that
learned Commissioner erred in finding whether Appellant should have been retained in preference to another employee and
erred in lieu of notice - Appellant (Respondent) argued that learned Commissioner erred in deciding that the terms of
Individual Employment Agreement did not govern Applicant's employment and erred in not identifying all the terms of
Applicant's contract of employment - erred in not deciding that Respondent's policy in relocation had been replace or
modified, and that Applicant was entitled to be relocated or returned to Melbourne, erred in deciding that it was unfair for
Respondent not to have given Applicant a further eight weeks pay of severance when Commissioner had decided that
Applicant had no contractual entitlement to a severance payment at all and that Applicant had lost a fair redundancy
payment when there was no entitlement to any redundancy payment and had erred in deciding that Respondent had
breached an implied term of Minimum Condition of Employment Act 1993 - Full Bench found that decision was a
discretionary decision and for appeals to succeed Appellant must establish that Commission at first instance erred in the
exercise of discretion -Full Bench made a number of observations and conclusions and determined that appeal by
Respondent was not made out as there was no miscarriage of discretion and dismissed - Full Bench found that Appeal by
Applicant should be upheld as Commissioner's discretion had been miscarried having regards to the principles laid down
and that the other appeal by Applicant should also be upheld in part in relation to the quantum of severance pay - Orders
Issued - Dismissed and Upheld in part - Mr A Birnie -v- AWI Administration Services Pty Ltd - FBA 22,23,24 of 2001 Full Bench - SHARKEY P/COLEMAN CC/SMITH, C - 26/10/01 - Other Mining ......................................................................
Application re unfair dismissal and contractual entitlements - Applicant argued that the dismissal was harsh, oppressive and unfair
and sought annual leave entitlements - Respondent argued that the Applicant was dismissed by reason of a bona fide
redundancy due to the installation of synthetic greens and the bowling club's financial situation - Industrial Magistrate
found the redundancy was genuine and the Respondent had displayed procedural and substantive fairness, and the
Applicant was not entitled to annual leave loading - Dismissed - Mr P Smith -v- Rockingham Bowling Club Inc - M 42 of
2001 - Industrial Magistrate - Cicchini IM - 25/10/01 - Sport and Recreation ...............................................................................
Application re unfair dismissal - Applicant argued dismissal was harsh, oppressive and unfair and denied that his position was
made redundant because it was replaced by another person as there were incomplete tasks under the job description Applicant further argued that salary increases were unfairly withheld as proper procedure was not followed and claimed
denied contractual benefits - Respondent argued that although there were some issues it believed that Applicant had been
treated fairly and the reason for termination was the economic slow down and that it could not carry a person whose
position did not need to be performed - Commission considered all of the evidence and submissions and found that the
redundancy of the position was indeed genuine and the loss suffered by the Applicant was the delay in receiving the
redundancy pay and ordered that interest on the amount to be paid - Dismissed - Mr S Crockett -v- Hire Intelligence Pty
Ltd - APPL 1441 of 2000 - SCOTT C. - 19/09/01 - Business Services .........................................................................................
Application re unfair dismissal - Applicant argued dismissal was unfair and the only reason given to him was that his style of
management was not nasty enough - Respondent argued that Applicant was dismissed by reason of redundancy Commission found that Respondent failed to have discussions with Applicant after the decision was made to make his
position redundant and Applicant was given an incorrect reason for his dismissal - Commission further found that
Applicant was not even paid the proper termination payments to which he was entitled to and Respondent abused its right
to dismiss Applicant oppressively - Awarded compensation as reinstatement was not impracticable - Granted - Mr M Stark
-v- C.O.C. Pty Ltd - APPL 893 of 2001 - BEECH C - 17/10/01 - Construction Trade Services ....................................................
2
Appeal against Decision of Commission (81 WAIG 1668) re unfair dismissal by reason of redundancy - Appellant argued
Commissioner erred in law on a number of grounds, one being the dismissal was not harsh, oppressive or unfair but the
result of a genuine redundancy - Appellant sought leave to adduce fresh evidence in the form of an affidavit which was
dismissed by the Full Bench - Full Bench found that Appellant was made redundant and the grounds of the appeal were not
made out as there was no error in the exercise of discretion at the first instance - Dismissed - Mr A Morrison -v- Uniting
Church of Australia, Trinity Parish - FBA 45 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/WOOD,C - 21/11/01 Community Services .....................................................................................................................................................................
Complaint re breach of Workplace Agreement - Complainant argued that his termination was unfair and that he had not been
provided with any prior warning or the selection criteria for redundancy - Respondent argued that the termination was
based on a commercial decision to reduce the workforce in consultation with the Workplace Representative Committee Industrial Magistrate found that the dismissal was caused by a downturn in the industry and that there was no unfairness
which would support a claim for compensation - Dismissed - Mr RA Giddings -v- Austal Ships Pty Ltd - M 65 of 2001 Industrial Magistrate - Tarr IM - 17/10/01 - Other Manufacturing ................................................................................................
Application re unfair dismissal - Applicants argued that dismissal was unfair, that there was no consultation regarding redundancy
prior to termination and that there was no real redundancy at the workshop - Further, Applicants sought reinstatement or
compensation - Respondent argued the terminations were redundancies as a result of a review of the main workshop and
the decision to close the workshop - Commission found that Applicants had been made redundant when the workshop
closed down and that contractors have not taken over their jobs - Dismissed - Mr AK Haynes -v- Midland Brick Company
Pty Ltd - APPL 789,790,817,849 of 2000 - WOOD,C - 07/07/01 - Non-Metallic Min Product Mfg.............................................
Application re unfair dismissal and contractual entitlements - Applicant argued that he was unfairly dismissed and denied
contractual benefits arising from his employment as a Director - Respondent argued that Applicant was employed as a sales
person and his employment was terminated as a result of a redundancy, and the need to restructure the business Commission reviewed authorities and concluded that Respondent had a genuine need to reduce its manning levels,
however, there was no discussion with Applicant about the redundancy and its effect on him, and that by reason of Part 5
of the Minimum Conditions of Employment Act 1993, Applicant's dismissal was harsh, oppressive and unfair - Further,
Commission found that reinstatement was impracticable, that there was an oral term to the Applicant's contract of
employment, and awarded compensation and denied contractual benefit - Upheld and Order Issued - Mr FP Manna -vMarkhill Holdings Pty Ltd as Trustee for The Midnight Printing Unit Trust t/as "Midnight Printing" - APPL 1751 of 2000 KENNER C - 29/10/01 - Printg, Publishg & Rcdd Media .............................................................................................................

2574

2792

2849

2894

2899

2934

3042

3089

3112

3138

3226

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

81 W.A.I.G.

CUMULATIVE DIGEST—continued
Page
REDUNDANCY/RETRENCHMENT—continued
Application re unfair dismissal - Applicant argued that he was allegedly made redundant, but that another employee took over his
responsibilities - Further, Applicant argued that reinstatement was impracticable and sought six months compensation Respondent argued that as a result of a review the company decided to abolish Applicant's position and made him
redundant - Respondent sought that Commission dismiss the matter pursuant to s27 of the Act on the basis that it should
not proceed in the public interest - Commission reviewed authorities and based on the evidence presented, found that the
employee's position was properly made redundant, and that Applicant had not proven his case for unfairness in his
selection for redundancy instead of the other employee - Dismissed - Mr AA Turner -v- Homewrap Packaging Pty Ltd APPL 409 of 2001 - WOOD,C - 28/11/01 - Other Services...........................................................................................................

3162

REGISTRATION
2
Application for registration of new Organisation by amalgamation of two unions - Application was made by the Construction,
Mining, Energy, Timberyards, Sawmills and Woodworkers Union of Australia - Western Australian Branch and the
Australian Builders' Labourers, Painters & Plasterers Union of Workers - Full Bench reviewed authorities and relevant
sections of the I.R. Act and was satisfied that all statutory requirements of law had been complied with, therefore,
authorised the registration of the organisation sought - Granted - The Western Australian Builders' Labourers, Painters &
Plasterers Union of Workers & Other -v- (Not applicable) - FBM 3 of 2001 - Full Bench - SHARKEY P/COLEMAN
CC/KENNER C - 09/10/01 – Unions.............................................................................................................................................

2722

REINSTATEMENT
Application re unfair dismissal seeking reinstatement - Applicant argued that his dismissal by reason of redundancy was a sham,
that Respondent made his position as the Director of Outreach Services redundant, then created and advertised another
position of Manager, Outreach Services, and there were no differences of substance between the position in which he had
been employed and the new position that was created - Respondent opposed the claim and argued that in 1998 the National
Assembly proclaimed a major change which affected the Respondent, therefore, Respondent took the opportunity to also
restructure internally - Further, in relation to Applicant's position, a number of functions in his job description/duty
statement were no longer being performed, that it was appropriate to make the position redundant and after consulting
interested persons, decided to create a new position - Commission found that the evidence showed that the redundancy of
the position was indeed genuine, that Commission was not persuaded by Applicant's evidence that the restructure of the
Trinity Parish, which provided the background to the redundancy of his position, the creation of the new position, and the
decision of the Respondent to advertise that position, was a sham, therefore, his claim of unfair dismissal was not made out
- Dismissed - Mr A Morrison -v- Uniting Church of Australia, Trinity Parish - APPL 2098 of 2000 - BEECH C - 10/07/01
- Community Services ...................................................................................................................................................................

1668

Conference referred re alleged harsh, unfair and unlawful dismissal - Applicant Union argued that the manner in which its
member was terminated was harsh, unfair and unlawful and sought an interim order for reinstatement - Respondent
opposed the claim - Commission reviewed authorities and relevant sections of the Act and found that it had power to issue
the interim order sought - Commission found that Applicant's member was aware of her terms and conditions of
employment at the time of making the statements and that the timing of the meeting with her employer before completion
of her shift was not oppressive or unfair or engineered in anyway to disadvantage her - Further, pursuant to s.26 of the Act
and having regard to "equity, good conscience and the substantial merits of the case", Commission found on balance that
the dismissal of the Applicant's member was harsh and issued an order for reinstatement - Granted - Australian Liquor,
Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Burswood Resort (Management) Limited CR 153 of 2001 - WOOD,C - 04/09/01 - Sport and Recreation .....................................................................................................

2639

Application re unfair dismissal and seeking reinstatement - Applicant argued that dismissal was harsh, oppressive and unfair Respondent argued that the Applicant was terminated summarily for misconduct and breaches of the code of conduct Commission found the Applicant was unfairly dismissed - Applicant seeks reinstatement only but the viability of
reinstatement as a remedy is unclear and is to be listed for further submissions - Mr DL Moylan -v- Chairman of
Commissioners City of South Perth Council - APPL 622 of 2001 - GREGOR C - 19/10/01 - Government Administration..........

2925

SAFETY
Conference referred re dismissal - Applicant Union argued that dismissal was unfair and sought reinstatement - Further, at the
hearing, Applicant Union sought leave to amend the claim by seeking orders for compensation in lieu of reinstatement and
the amendment was granted - Respondent argued that Applicant was made redundant due to diminution of work available Commission found that Respondent had discharged the onus of establishing the fact of the redundancy - Further,
Commission found that there was no casual link between the determination for redundancy and the Applicant's safety issue
report and that Applicant was unable to prove that dismissal was unfair - Dismissed - PLUMBERS & GASFITTERS
UNION -v- Jako Industries Pty Ltd - CR 303 of 2000 - GREGOR C - 20/07/01 - General Construction ......................................

2474

Application re unfair dismissal - Applicant argued that his dismissal was harsh and unfair and sought compensation to cover an
outstanding loan taken to undertake a dump truck training course and four weeks wages - Respondent argued that
Applicant's performance was unsatisfactory in that he failed to take instructions to comply with safety requirements and
absent himself from work without notice - Commission found based on the evidence presented that Applicant's
termination, in all of the circumstances, was not harsh, oppressive nor unfair and that the Respondent gave Applicant an
opportunity to secure a skill and a position but all Respondent got were complaints, aggravation and insolence, therefore
Respondent exercised its legal right to terminate the contract - Dismissed - Mr MSG Fitzgerald -v- Cooks Construction Pty
Ltd - APPL 606 of 2001 - COLEMAN CC - 09/11/01 - Other Mining ..........................................................................................

3127

SICK LEAVE
Application re unfair dismissal and contractual entitlements - Applicant argued that after she had been off sick for a number of
weeks, she made an appointment to meet with the Respondent to discuss her return to work and the nature of her duties,
and at the request of Respondent, she drew up an agenda of what was to be discussed at the meeting - Further, Applicant
argued that she met with the Respondent and it was at that meeting that she was dismissed - Respondent argued that
Applicant's duties had been taken over by other staff, that it would have had to create another job for her, that Applicant did
not get along with other staff and that it was of the view that Applicant was unfit to come back to work - Commission
reviewed authorities and found on a number of reasons that Applicant's dismissal was unfair, that reinstatement was
impracticable and ordered that Applicant be paid compensation and denied contractual benefits - Granted in Part - Ms JM
Kirkham -v- Dr K Alexander - APPL 1366 of 2000 - BEECH C - 15/06/01 - Health Services......................................................

1660

Application re unfair dismissal and contractual entitlements - Applicant argued she had been unfairly dismissed and sought denied
contractual entitlements - Respondent argued that Applicant was demoted until she was ultimately dismissed, that the
demotion related in part to Applicant's own action, as there were conflict of hours between Applicant's two jobs, that her
performance in regard to communication was poor and that she attended work for another employer whilst she was on sick
leave - Commission found on evidence that Applicant engineered her hours of work to her own advantage against the
expressed concerns and directions of her employer, that it was on this basis alone, leaving aside the other history of
conflicts at the workplace and the concerns about communication with clients, that the dismissal was fair (Undercliffe
Nursing Home -v- FMWU) - Further, Commission was not convinced that there was an absence of procedural fairness
arising from the management committee's decision - Dismissed - Mrs A Niblett -v- Koolkuna Eastern Region Domestic
Violence Services Network - APPL 2072 of 2000 - WOOD,C - 30/08/01 - Personal Services ......................................................
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SICK LEAVE—continued
2
Appeal against Decision of Commission (81WAIG1660) re unfair dismissal and contractual entitlements - Appellant argued
against the finding of the dismissal on the grounds that deal with alleged erroneous findings in relation to the evidence Appellant argued that there was not sufficient evidence to establish that there was a dismissal - Full Bench found that this
was a discretionary decision and had defined a dismissal as the termination of a contract of employment and in this matter
there was too fragile a base in the evidence to support a finding of dismissal - Full Bench found that appeal should be
upheld as there was no dismissal or no dismissal was established to have occurred and there was no jurisdiction to hear and
determine the matter - Appeal Upheld and decision at first instance varied - Dr K Alexander -v- Ms JM Kirkham - FBA 44
of 2001 - Full Bench - SHARKEY P/GREGOR C/WOOD,C - 28/11/01 - Health Services ..........................................................
STAY OF PROCEEDINGS
4
Application for stay of operation of Decision of the Public Service Arbitrator in Matter No. P6 of 2001 (81WAIG2439) pending
appeal to Full Bench - Applicant was appealing the issue of jurisdiction of the Commission to deal with matters covered by
public sector standards - President found there was a serious issue to be tried, that the balance of convenience lay with the
applicant and that there were exceptional circumstances justifying the making of the orders sought - Granted Commissioner of Police -v- Civil Service Association of Western Australia Incorporated - PRES 12 of 2001 - President SHARKEY P - 29/08/01 - Government Administration ................................................................................................................
1
Application for stay of proceedings before the Full Bench - IAC applied principles and it was not persuaded that Appellant had a
strong appeal case, therefore, IAC declined to exercise its discretion to order a stay because there was no special or
exceptional circumstances warranting the making of the order - Refused - The Food Preservers' Union of Western
Australia, Union of Workers -v- AUTO, FOOD, METAL, ENGIN UNION & Other - IAC 7 of 2000 - Industrial Appeal
Court - Kennedy J./Scott J./Parker J. - 28/09/00 - Food, Beverage and Tobacco Mfg ...................................................................
2
Appeal against Decision of Commission (81WAIG2478 & 2782) re granted application for stay of proceedings in Matter No.
37/2001 - Appellant appealed against the Commission's "finding" in above matter number - Full Bench heard full argument
from the parties and applied various principles and found on a number of reasons that there was no miscarriage in the
exercise of the Commissioner's discretion, that the Commissioner's decision was one made on well established authority
and should not be lightly interfered with by the Full Bench and there was no question of such importance that, in the public
interest, the appeal should lie, therefore dismissed the appeal as incompetent - Dismissed - Paulownia Saw Milling, Timber
Supplies and Manufacturing Pty Ltd (ACN 081 463 452) -v- Mr WI Jones - FBA 43 of 2001 - Full Bench - SHARKEY
P/COLEMAN CC/WOOD,C - 11/10/01 - Other Manufacturing ...................................................................................................
4
Application for stay of operation of Decision (81 WAIG 1660) pending appeal to Full Bench - Applicant was required to
establish that the balance of convenience favoured the applicant and that there was a serious issue to be tried, namely, that
should the applicant's appeal succeed the result would be nugatory by its ability to recover monies paid to the Respondent President found that there was no serious issue to be tried and that the balance of convenience was held by the Respondent,
and that there was no basis to find that the appeal would be rendered nugatory - Dismissed - Dr K Alexander -v- Ms JM
Kirkham - PRES 13 of 2001 - President - SHARKEY P - 21/09/01 - Health Services ..................................................................
Application re unfair dismissal - Applicant argued that he was harshly, oppressively or unfairly dismissed, however, wished his
application to be held in abeyance until criminal proceedings relating to circumstances of the termination were dealt with
by the District Court - Respondent argued that the matter should proceed to hearing and that there would be detriment to
the respondent should it be required to await the outcome of the District Court proceedings - Commission having
considered the parties' submission, applied principles and found that while these are matters of difficulty and inconvenience
for the respondent, they do not outweigh the harm which could potentially be done to the applicant in respect of criminal
proceedings against him should he be required to proceed with this matter at this point, therefore a stay of proceedings was
order until the resolution of the criminal proceedings - Granted - Mr WI Jones -v- Paulownia Saw Milling, Timber Supplies
and Manufacturing Pty Ltd (ACN 081 463 452) - APPL 37 of 2001 - SCOTT C. - 12/06/01 - Other Manufacturing ...................

3017

2553

2699

2715
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2782

SUPERANNUATION
Application re contractual entitlements - Applicant's agent argued that respondent had failed to meet obligations under the contract
of employment - There was no appearance on behalf of the respondent - Commission was satisfied that applicant was
employed by respondent and found that applicant had not been allowed benefits to which she was entitled under her
contract of employment - Granted - Ms MAC Dignam -v- iNature Australia Pty Ltd - APPL 900 of 2001 - BEECH C 10/08/01 ........................................................................................................................................................................................
Application re unfair dismissal and contractual entitlements - Applicant argued that he had unfairly dismissed and had not been
paid his entitlements pursuant to the award regarding notice, annual leave or public holidays and superannuation - There
was no appearance on behalf of the Respondent - Commission reviewed authorities and found that the applicant's claims
were award benefits, that it cannot exercise a power under s.29 to give relief because the power for enforcement resides
solely with the Industrial Magistrate pursuant to s.83 of the Act - Commission further found that applicant was unfairly
dismissed, that reinstatement was unavailing and awarded compensation, and dismissed for want of jurisdiction the claims
for benefits as set out in the application - Ordered Accordingly - Mr PR Moritz -v- Home Again Enterprises Pty Ltd APPL 458 of 2001 - GREGOR C - 09/08/01 - Accommodatn, Cafes&Restaurants ......................................................................
Applications re unfair dismissal and contractual entitlements - Applicant argued his contract of employment, signed by the parties
was for a three years fixed term and that he was summarily dismissed whilst on annual leave - Applicant sought payment of
the balance of the fixed term contract by way of denied contractual benefits inclusive of salary, superannuation, motor
vehicle, mobile phone and six months compensation for loss of earnings and injury - Respondent argued on a number of
grounds and denied that the dismissal was unfair but says it was imposed by lack of operating funds and failure to fulfil the
planting program - Commission found based on the evidence presented that in all circumstances, Applicant's dismissal
whilst on annual leave was unfair and amounted to a summary dismissal - Commission further found that Applicant's
contract was fixed for a three years duration, that reinstatement was impracticable, that Applicant had not sought to
properly mitigate his loss and awarded compensation and discontinued the claim for contractual entitlements - Ordered
Accordingly - Mr GR Shuttleworth -v- Silviculture Management Pty Ltd - APPL 169,170 of 2001 - WOOD,C - 21/09/01.........

2784

TERMINATION
Application re unfair dismissal - There was no appearance on behalf of the Applicant - Respondent argued that Applicant had not
genuinely intended to have his application heard as Commission had adjourned the hearing after reconvening twice at
Applicant's request, and therefore sought costs incurred in attending for the morning of the hearing - Commission found
that while it will endeavour to make allowances for an Applicant who had every intention of attending the Commission, it
was not satisfied in this case that Applicant genuinely intended to be present on the day of the hearing - Dismissed for want
of Jurisdiction - Mr DA Amoroso -v- Bellvale Nominees Pty Ltd - APPL 7 of 2001 - BEECH C - 28/06/01 ...............................

1615

Application re unfair dismissal - Applicant argued that he was harshly, oppressively and unfairly dismissed and sought a benefit
arising out of his contract of employment - Respondent argued that prior to applicant's employment being terminated he
told applicant that he had two weeks to demonstrate that he could do the job and demonstrate some real changes in his
work or his employment would be terminated - Commission found that it was apparent from all of the evidence given in
the proceedings that applicant's style of work was incompatible with the requirements of respondent's business, that
applicant should have been given 3 months' notice to terminate or 3 months' salary in lieu of notice, and declared that
applicant was unfairly dismissed - Order Issued - Mr MRS Barnes -v- Dayman Holdings Pty Ltd ABN 009 309 468
Trading as Reynolds & Associates - APPL 1792 of 2000 - SMITH, C - 01/06/01 – Advertising ..................................................
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TERMINATION—continued
Application re unfair dismissal - Applicant argued that he was unfairly dismissed, did not consider reinstatement to be practicable
and sought compensation for dismissal and payment in lieu of notice - Respondent argued that applicant was dismissed for
continued poor performance and breach of trust and contract - Commission found from all the evidence that applicant's
performance regarding attendance, sales figures and completion of daily sales records was inadequate, that he was
terminated for failing to improve his performance levels, for a breakdown in trust and that applicant was dealt with fairly Dismissed - Mr J Bradley -v- Lanier (Australia) Pty Ltd - APPL 1557 of 2000 - WOOD,C - 22/06/00 – Equipment....................
Application re unfair dismissal - Applicant argued that his dismissal was unfair, he was not given a "fair go all round", that
respondent failed to give appropriate notice of the possibility of redundancy and that his termination was carried out in a
manner which breached the respondent's own policy and principles of natural justice - Respondent argued that applicant
should have known that his employment was not secure and when the review was undertaken and decision made to make
his position redundant he was advised as soon as practicable - Commission found that applicant was overseas and not
shown the documents completed at the time decision was taken to make him redundant, he was unaware of any threat to his
job security and had the expectation of continuing employment and becoming a permanent resident, and respondent's
promoted initiations to cut costs did not infer the possibility of redundancies - Further, Commission found that the decision
to terminate applicant's employment was based on flawed information and this was unfair, that reinstatement was
impractical and in the circumstances ordered compensation - Order Issued - Mr S Castles -v- Haliburton - APPL 1356 of
1999 - COLEMAN CC - 20/02/01 - Oil and Gas Extraction..........................................................................................................
Application re contractual entitlements - Applicant argued that he had been denied contractual entitlements based on 1% of gross
earnings and two weeks pay for the period of notice - Respondent argued that the entitlement ceased with a variation to the
contract and that Applicant's services were summarily terminated the day after he had submitted his resignation when it
became known that Applicant was offering alternate employment to two other employees of Respondent company with a
competitor and thus no payment in lieu of the notice period payable - Commission found in favour of Applicant's claim of
1% of gross earnings and dismissed the claim for payment in lieu of notice - Upheld in part - Mr CO Danks -v- Derrol
Crane Esperance General 'Daytona Investments' - APPL 104 of 2001 - COLEMAN CC - 24/05/01 - Road Transport .................
Application re unfair dismissal and contractual entitlements - Applicant argued that he was summarily dismissed, his position was
abolished, he was made redundant and paid one month's salary in lieu of notice which was not in accordance with the
contract and that respondent breached the Minimum Conditions of Employment Act 1993, therefore sought either
reinstatement or compensation - Respondent argued that with a restructure applicant's position was abolished and he was
advised of the reasons for decision to terminate his services - Commission found that respondent had not discharged its
onus to prove that this was a genuine redundancy, that the dismissal was both procedurally and substantively unfair, that
applicant certainly did not receive a fair go all round and, as it would be impracticable for him to return to work with
respondent, awarded compensation - Granted - Mr P Dellys -v- Elderslie Finance Corporation Limited - APPL 1185 of
2000 - WOOD,C - 20/06/01 – Finance ..........................................................................................................................................
Application re unfair dismissal - Applicant argued that he was unfairly dismissed - Respondent argued that applicant failed to
report for work, constituting abandonment of his employment, furthermore that his employment was subject to a term of 3
months' probation and by reason of federal award coverage the terms of Workplace Relations Regulations 1996 dealing
with probationary employees rendered applicant's claim beyond the Commission's jurisdiction - Commission found that at
material times applicant's employment was not subject to a probationary period, that the terms of the Workplace Relations
Act did not conflict with the Australian Workplace Agreement and both were able to operate concurrently, that applicant's
dismissal was peremptory and without good cause and in all the circumstances of the case dismissal was harsh, oppressive
and unfair - Further Commission found that reinstatement was impracticable, that applicant had discharged his obligation
to mitigate his loss and awarded him compensation for injury - Upheld and Order Issued - Mr T Doherty -v- Geraldton
Building Company Pty Ltd ACN 008 637 103 - APPL 1527 of 2000 - KENNER C - 15/06/01 - Building Structure Services......
Application re unfair dismissal - Applicant argued amongst a number of reasons that in the months between when he suffered the
injury, and the dismissal there were instances of conflict between him and his supervisors which contributed to him being
selected for dismissal, and that his contract ended because of that conflict and not for reasons advanced by the Respondent
- Respondent argued that the industry had been suffering its worse downturn for many years and that the staff were advised
that there had been a poor start to the financial year with actual performance well below budget, therefore, various cutting
measures were put into place for saving money and a number of employees were made redundant - Further, Respondent
argued the fact of the matter was that if Applicant had not been in the rehabilitation program his services would have been
terminated on 20/5/2000 - Commission reviewed authorities and found that the Respondent's rehabilitation policy was a
significant factor in maintaining the Applicant in employment during a period in which the business was in a severe decline
- Further, Commission was not convinced that the supervisors acted in any prejudicial way to the Applicant, that
Applicant's conduct was without doubt an argumentative person and that Respondent was faced with a critical shortage of
work, so much so that its future as an operation was for some time in question - Commission found on balance, Respondent
was entitled to deal with Applicant in the way that it did and that in all circumstances it cannot be said that there had not
been a fair go all round in this case - Dismissed - Mr KW Endersby -v- Bains Harding Industries Pty Ltd - APPL 1691 of
2000 - GREGOR C - 28/06/01 - Wood and Paper Product Mfg.....................................................................................................
Application re unfair dismissal seeking compensation - Applicant argued that dismissal was unfair because no option but to resign
was offered to him and with the opportunity would have improved his performance - Respondent argued that options were
offered to Applicant in relation to Applicant's performance and opportunities were given to rectify the situation and
Applicant had agreed to four weeks pay and resigning - Commission found that Applicant negotiated terms to resign and
that he had other options to resignation, thus, Applicant jumped rather than being pushed - Dismissed - Mr AR Ferraris -vLinstorm Holdings Pty Ltd as trustee for the TAG Family Trust ACN 067 398 403 - APPL 1862 of 2000 - SCOTT C. 03072001 .......................................................................................................................................................................................
Application re unfair dismissal listed to show cause why it should not be struck out for want of prosecution - Applicant argued
that she wished to continue with her application and that lack of communication was due to the fact that she had been
working at Lake Mason and only contactable by phone outside of working hours - Respondent argued that a considerable
time had elapsed and that Respondent was interested in finalising matter - Commission found that Applicant provided little
explanation and interest in application since she lodged it and that Respondent had experienced stress and that the
application should not continue - Dismissed for want of prosecution - Ms M Fissioli -v- Kids Corner Edu-Care Centre APPL 247 of 2001 - BEECH C - 27/06/01 – Child........................................................................................................................
Applicant argued that dismissal was a constructive dismissal in that he had no other choice but to resign and that he was not paid
the remuneration package that was offered - Respondent argued that they did not coerce Applicant to resign and did not
want to get rid of Applicant because a lot of effort had been put into his training and did not want to lose the value of that
training - Commission found that Applicant had decided he did not want to continue and was not prepared to do as required
to obtain the remuneration package and there was no evidence that Respondent wanted to get rid of Applicant or coerced
him to resign, thus, there was no dismissal - Dismissed - Mr CJ Fox -v- News Illustrated Pty Ltd - APPL 1492 of 2000 GREGOR C - 11/07/01 - Printg, Publishg & Rcdd Media .............................................................................................................
Application re unfair dismissal - Applicant argued that dismissal was harsh, oppressive or unfair - Respondent argued that this
matter was a "precise parallel" with circumstances where an employee was dismissed summarily for misconduct and that in
this case it alleged "conduct that may detrimentally affect the respondent" on the part of applicant - Commission found that
respondent's decision to dismiss applicant was not based upon applicant committing some act of "serious misconduct"
which had detrimentally affected respondent but because of his assessment of applicant's attitude - Further, Commission
found that dismissal was an unfair exercise of respondent's right to dismiss, that reinstatement was impracticable and
awarded compensation for the loss or injury caused by dismissal - Granted - Mr SD Gordon -v- Q-Vis Limited (ACN 009
234 173) - APPL 885 of 2000 - BEECH C - 31/05/01 – Health.....................................................................................................
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TERMINATION—continued
Application re unfair dismissal and contractual entitlements - Preliminary Issue re jurisdiction - Applicant argued he was unfairly
dismissed from Respondent and is owed monies by way of outstanding contractual entitlements - Respondent argued that
pursuant to s83 of the Act, the monies claimed by way of denied contractual benefits were a matter for the Industrial
Magistrate as they arose from an award benefit - Further, Respondent argued that the superannuation monies were subject
of the Superannuation Guarantee Legislation and like wise not within the Commission's jurisdiction - Commission
reviewed authorities and found that the benefits claimed were award benefits, and that the application was lodged out of
time, therefore Commission was without jurisdiction to hear the application - Dismissed for want of jurisdiction - Mr LJ
Govan -v- Roche Excavating Pty Ltd - APPL 644 of 2001 - WOOD,C - 09/07/01 - Construction Trade Services........................

1658

Application re unfair dismissal - Applicant argued that dismissal was unfair because no fair go was given into the allegations to
gross misconduct and no opportunity to respond to allegations - Respondent argued that Applicant was dismissed for
misconduct in that she had used physical force on a seven month old child and that her attitude was not appreciated Commission found that dismissal was unfair because there was no investigation into the matter concerned and had just
accepted the report from the parent thus Applicant was not awarded a fair go and dismissed unfairly - Commission further
found that no loss or injury was incurred and no compensation was awarded - Order Issued - Ms CP Houareau -v- Tiny
Turtle Belmont Childcare Centre - APPL 312 of 2001 - WOOD,C – Community Services ..........................................................

1659

Application re unfair dismissal and contractual entitlements - Applicant argued that after she had been off sick for a number of
weeks, she made an appointment to meet with the Respondent to discuss her return to work and the nature of her duties,
and at the request of Respondent, she drew up an agenda of what was to be discussed at the meeting - Further, Applicant
argued that she met with the Respondent and it was at that meeting that she was dismissed - Respondent argued that
Applicant's duties had been taken over by other staff, that it would have had to create another job for her, that Applicant did
not get along with other staff and that it was of the view that Applicant was unfit to come back to work - Commission
reviewed authorities and found on a number of reasons that Applicant's dismissal was unfair, that reinstatement was
impracticable and ordered that Applicant be paid compensation and denied contractual benefits - Granted in Part - Ms JM
Kirkham -v- Dr K Alexander - APPL 1366 of 2000 - BEECH C - 15/06/01 - Health Services .....................................................

1660

Application re unfair dismissal seeking reinstatement - Applicant argued that his dismissal by reason of redundancy was a sham,
that Respondent made his position as the Director of Outreach Services redundant, then created and advertised another
position of Manager, Outreach Services, and there were no differences of substance between the position in which he had
been employed and the new position that was created - Respondent opposed the claim and argued that in 1998 the National
Assembly proclaimed a major change which affected the Respondent, therefore, Respondent took the opportunity to also
restructure internally - Further, in relation to Applicant's position, a number of functions in his job description/duty
statement were no longer being performed, that it was appropriate to make the position redundant and after consulting
interested persons, decided to create a new position - Commission found that the evidence showed that the redundancy of
the position was indeed genuine, that Commission was not persuaded by Applicant's evidence that the restructure of the
Trinity Parish, which provided the background to the redundancy of his position, the creation of the new position, and the
decision of the Respondent to advertise that position, was a sham, therefore, his claim of unfair dismissal was not made out
- Dismissed - Mr A Morrison -v- Uniting Church of Australia, Trinity Parish - APPL 2098 of 2000 - BEECH C - 10/07/01
- Community Services ...................................................................................................................................................................

1668

Application re unfair dismissal and contractual entitlements - Applicant argued that Respondent's conduct was misleading in the
letter written and that as a matter of equity, Respondent should be estopped from recanting on the terms of the letter Respondent argued that application was lodged in Commission out of time and that Commission, thus, had no jurisdiction Commission found that application was made out of time and dismissed matter - Dismissed - Mr IB Percival -v- Claddah
Properties Pty Ltd - APPL 1834 of 2000 - SCOTT C. - Horticulture & Fruit Growing .................................................................

1671

Application re unfair dismissal - Preliminary Issue re jurisdiction - Applicant argued that he was harshly, oppressively and
unfairly dismissed - Respondent argued that applicant was dismissed by the Ministry of Education pursuant to the terms of
the then Eduction Act 1928 and the application was one that can only be properly brought pursuant to the now repealed
s23B of the Act - Further, that the Act in s23B, contained a specific power to deal with matters of this kind, which should
be read as excluding the general jurisdiction and power of the Commission to inquire into and deal with industrial matters
such as this, pursuant to s29(1)(b)(i) of the Act, in relation to an unfair dismissal - Commission reviewed authorities and
relevant sections of the Act and was of the view that the legislature intended that claims of this kind be brought pursuant to
the specific power contained in s23B of the Act and not the general unfair dismissal jurisdiction of the Commission as
provided for in ss23A and 29(1)(b)(i) of the Act - Further, Commission concluded that this matter could not proceed by
way of an application pursuant to s29(1)(b)(i) of the Act - Dismissed for want of jurisdiction - Mr BM Puls -v- The
Honourable Minister for Education - APPL 1567,2088 of 2000;AG 99 of 2001 - KENNER C - 21/06/01 – Education................

1673

Application re unfair dismissal and contractual entitlements - Applicant argued that on completion of his apprenticeship he was
offered a permanent position of mechanic and accepted it - Respondent argued that Applicant was never offered or
employed as a mechanic - Commission found that Applicant was never employed as a mechanic and application was
without foundation - Dismissed for want of jurisdiction - Mr D Pestana -v- New Town Toyota - APPL 2005 of 2000 BEECH C - 02/07/01 - Motor Vehicle Rtlg & Services.................................................................................................................

1673

Application re unfair dismissal - Applicant argued he was harshly, oppressively or unfair dismissed and sought compensation for
loss and injury, and in addition or alternatively a reasonable period of notice and a redundancy payment as outstanding
contractual entitlements - Further, Applicant argued that in the absence of re -employment or reinstatement being practical,
he claimed that his loss and injury arising from the dismissal exhausts the statutory limit of compensation under the I.R.
Act 1979 as amended - Respondent argued that Applicant's services were terminated in the circumstances of a genuine
redundancy, the genesis of which was discussed with him and so too was the restructuring of the organisation, therefore, in
the circumstances of the bona fide redundancy the dismissal was not harsh, oppressive or unfair - Further, Respondent
argued that even if it was to be found to have been unfair, Applicant failed to mitigate his loss not seeking employment in
the local market, and that any compensation for loss should be minimal on the basis that Applicant would have become
redundant in any event within a very short period to time - Commission reviewed authorities and found that the termination
was a summarily dismissal, that Respondent had not discharged the onus of establishing that the summary dismissal was
justified, that in all circumstances the right to dismiss was exercised in a harsh and oppressive manner, therefore,
compensation for loss equivalent to six months salary was awarded and all other claims dismissed - Ordered Accordingly Mr MM Quartermaine -v- Anson Management Services Pty Ltd - APPL 1155 of 2000 - COLEMAN CC - 21/06/01 Business Services ..........................................................................................................................................................................

1675

Application re unfair dismissal - Applicant argued that he was dismissed unfairly because he was unhappy with the contract and
the superannuation clause in the contract - Respondent argued that Commission did not have jurisdiction to deal with the
application as Respondent did not employ Applicant during his period of engagement as Applicant was engaged as a subcontractor - Further, Applicant's contract was terminated by operation of law in that the contract was subject to a condition
which was not satisfied by Applicant - Commission found that it had no jurisdiction to deal with a contract that is not one
of employment and found Applicant was not an employee of Respondent but had a contract to supply services to
Respondent as an independent contractor - Dismissed for want of jurisdiction - Mr MS Simpkins -v- Mr GB Robson APPL 2100 of 2000 - SMITH, C - 05/07/01 - Transport and Services ..........................................................................................

1679
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Application re unfair dismissal - Applicant argued that the foreman had dismissed him or he was constructively dismissed in that
the foreman was aggressive, abusive and an attack that entitled Applicant to withdraw from contract - Respondent argued
that Applicant was never dismissed and that he was employed on a casual basis - Further, Applicant's behaviour on the day
in question was unacceptable as Applicant was upset and angry and behaved in an aggressive manner - Commission found
that Applicant was not unfairly dismissed and that language used by Applicant should not be used in a way that was
abusive of the employer or other such person and that Applicant was angry and his behaviour was unacceptable - Order
Issued - Mr JT Wells -v- Carmelo Antonio Puglia t/as Tiltmasters Trailers - APPL 387 of 2001 - SMITH, C - 06/07/01 Construction Trade Services ..........................................................................................................................................................

1681

Application re unfair dismissal - Applicant argued that he was harshly, oppressively or unfairly dismissed - Respondent argued
that applicant had stored inappropriate and pornographic cartoons in his Lotus Notes mailbox and was in breach of the
bank's policy - Commission concluded after having considered all of the evidence, that breach of the policy by applicant
was in all circumstances trivial, that applicant was harshly dismissed and that reinstatement was not practicable as
applicant had left Western Australia to seek work in the United Kingdom - Further, Commission ordered that respondent
pay applicant the difference in salary between 14 November 2000 and 2 March 2001, and made a declaration that
termination was harsh - Ordered Accordingly - Mr AV Wilmott -v- Bank of Western Australia Ltd - APPL 1888 of 2000 SMITH, C - 13/06/01 – Consultancy .............................................................................................................................................

1684

Conference referred re unfair dismissal - Applicant Union argued that two members were unfairly dismissed from their
employment and were seeking reinstatement without loss of earnings - Applicant Union argued that dismissal were unfair
because both members were given approval to engage in an arrangement whereby they gave away cheese off-cuts and that
the giving away of the cheese off-cuts did not constitute conversion or have any negative effect on Respondent in any event
and that the investigation undertaken by Respondent was flawed and biased - Respondent argued that employees were
dismissed because no approval was given to give Respondent's product away of substantial amount of cheese Commission found that no approval was given and that there were deficiencies in the process of the decision making Further, Commission found that one employee's situation was somewhat different and did not justify dismissal and
Commission ordered that employee be reinstatement - Upheld in Part and Order Issued - Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch -v- Mundella Foods Pty Ltd - CR 2 of 2001 - SCOTT C. Dairy Product Manufacturing ........................................................................................................................................................

1694

2

Appeal against Decision of Commission (81WAIG1020) re unfair dismissal - Appellant argued on a number of grounds including
that the Learned Commissioner erred in fact and in law in finding that the Appellant had not made out his case that there
had beep an abuse of the Respondent's right to terminate his employment on the grounds of poor performance - Full Bench
observed that insofar as the appeal grounds challenged the exercise of discretion, that it had no warrant to interfere with the
exercise of the discretion at first instance unless the Appellant established that the Commission at first instance erred in
accordance with the well know principles laid down in "House v The King (1936) 55 CLR 499" - Further, regarding the
questions raised on appeal, Full Bench reviewed various authorities and Acts and was of the opinion that there was no error
of law or fact and no miscarriage of the exercise of discretion established, therefore dismissed the appeal - Dismissed - Mr
IW Cannon -v- Linfox Transport (Australia) Pty Ltd - FBA 16 of 2001 - Full Bench - SHARKEY P/BEECH C/KENNER
C - 07/08/01 - Other Transport.......................................................................................................................................................

2419

Application re unfair dismissal - Applicant argued dismissal was harsh, oppressive and unfair - Respondent argued applicant was
party to workplace agreement, that application was not an industrial matter and should be struck out for want of jurisdiction
- Commission determined employee's status at time of making the unfair dismissal claim was not relevant and that it had no
jurisdiction to hear the matter - Dismissed - Mr R Allen -v- St John Ambulance Australia - APPL 646 of 2001 - SCOTT C.
- 18/07/01 - Community Services ..................................................................................................................................................

2441

Application re unfair dismissal and contractual entitlements - Applicant sought six months compensation and $11,700 in unpaid
contractual benefits - Respondent argued applicant was not employed by Metropolis Concert Club - Commission found
that no employment relationship existed between Applicant and named Respondent - Dismissed for want of jurisdiction Mr DF Hill -v- Metropolis Concert Club - APPL 301 of 2001 - WOOD,C - 13/07/01 - Accommodatn, Cafes&Restaurants ........

2443

Application re unfair dismissal and contractual entitlements - Applicant argued that his dismissal was harsh, oppressive or unfair
and sought outstanding benefits - Respondent argued that at the time of application there had been no dismissal and that
remedy sought being 6 weeks notice and paid leave had been received by Applicant - Commission reviewed various
authorities and concluded that a broad interpretation should be applied to the term "dismissed" and this period should
include the period of notice therefore, Commission allowed the application on that basis - Further, Commission concluded
that Applicant had been paid during the notice period in accordance with the workers compensation regime, that in the
application before it the remedies were clear and had been met and that pursuant to s.27(1)(a)(ii) and (iv) of the Act, further
proceedings were not necessary or desirable in the public interest - Dismissed - Mr CG Hywood -v- Subiaco Wine Room APPL 1950 of 2000 - SCOTT C. - 31/07/01 - Accommodatn, Cafes&Restaurants........................................................................

2443

Application re unfair dismissal - Applicant argued that he was unfairly dismissed and was not afforded a right of hearing or an
opportunity to put his case and sought compensation for lost income - Respondent argued that Applicant was terminated on
the basis of a breakdown of trust arising from a conversation concerning an alleged intention to steal company property Commission found that Applicant was not summarily dismissed and that the discussion about the intention to steal
company property led to a breakdown in trust between the employer and the employee sufficient to warrant dismissal Dismissed - Mr S LaRose -v- Kiam Corporation Pty Ltd - APPL 1552 of 2000 - WOOD,C - 13/07/00 - Other Services..............

2446

Application re unfair dismissal and contractual entitlements - Applicant argued he was unfairly dismissed and denied contractual
benefits and sought an extension of time - Respondent argued that Applicant's application was lodged out of time Commission determined that application was lodged out of time and that it was without jurisdiction to extend the 28 day
period and to deal with the claim for entitlements - Dismissed for want of jurisdiction - Mr MW MacGregor -v- Star Surf
Shop Pty Ltd - APPL 934 of 2001 - BEECH C - 12/07/01 - Textile, Clothing, Footwear..............................................................

2448

Application re unfair dismissal and contractual entitlements - Applicant argued that he was harshly, oppressively or unfairly
dismissed from his employment having injured himself - Respondent argued that he told applicant that he did not have to
quit but should seek medical attention and perform light duties - Commission found that there had been no dismissal of
applicant and no unfair dismissal such as to enable or warrant intervention of the Commission - Further if there had been a
dismissal, and an unfair one, applicant had not sought to mitigate his loss such as to warrant a claim for compensation Dismissed - Mr J Stone -v- Mr Maurice Randrup - APPL 2136 of 2000 - SCOTT C. - 31/07/01 - Commercial Fishing ...............

2449

Conference referred re unfair dismissal - Applicant Union argued that having regard to all the circumstances that arose, the
punishment of dismissal did not "fit the crime" and sought that its member be reinstated - Respondent opposed the claim Commission reviewed authorities and found, having regard to all the circumstances of the case, in the context of equity and
good conscience, that the dismissal of the Union's member was harsh, oppressive and unfair - Further, Commission found
that reinstatement was impracticable, that the Union's member should be compensated and directed the parties to confer as
to quantum of compensation, within seven days, to an agreed sum which was incorporated in the final order - Upheld and
Order Issued - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- BHP HBI - CR
128 of 2000 - KENNER C - 15/06/01 - Metal Product Manufacturing ..........................................................................................
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Conference referred re dismissal - Applicant Union argued that dismissal was unfair and sought reinstatement - Further, at the
hearing, Applicant Union sought leave to amend the claim by seeking orders for compensation in lieu of reinstatement and
the amendment was granted - Respondent argued that Applicant was made redundant due to diminution of work available Commission found that Respondent had discharged the onus of establishing the fact of the redundancy - Further,
Commission found that there was no casual link between the determination for redundancy and the Applicant's safety issue
report and that Applicant was unable to prove that dismissal was unfair - Dismissed - PLUMBERS & GASFITTERS
UNION -v- Jako Industries Pty Ltd - CR 303 of 2000 - GREGOR C - 20/07/01 - General Construction......................................

2474

1

Appeal against Decision of Full Bench (81WAIG990) re unfair dismissal and contractual entitlements - Appellant argued that the
Full Bench erred in law in holding that Respondent (Applicant) was employed in an industry as defined in s.7 of the I.R.
Act, 1979 and that the Commission thereby had jurisdiction to hear and determine the Respondent's (Applicant's) claim
pursuant to s.29 of the Act - Appellant sought an order for the Full Bench Decision to be quashed - Industrial Appeal Court
applied various legal principles and found that the factual circumstances alleged by the Appellant were not sustainable, that
the evidence was to the contrary and that the Full Bench correctly found on the facts that there was a sufficient connection
with Western Australia to found the jurisdiction of the Commission - Dismissed - Ray Douglas Parker -v- Mr MA
Tranfield - IAC 2 of 2001 - Industrial Appeal Court - Kennedy J./Anderson J./Ipp J. - 07/08/01 - Business Services...................

2505

2

Appeal against Decision of Commission (81WAIG1424) re unfair dismissal and orders pursuant to s.27 of the Act - Appellant
argued that the Commission erred in law in that the order of the Commission to revoke an order of the Commission was
beyond the Commission's jurisdiction and by finding that it had power to make the Revocation Order and exercising its
discretion to make the Revocation Order, Commission erred in law and in fact - Respondent argued that there was no
appealable error made by the Commission and no public interest raised by the appeal - Full Bench found there was no slip
rule, the Commission was not correcting an error in substance or in form, and the order made at the first instance was made
without jurisdiction or power - Upheld - Aussie Online Limited (ACN 004 160 927) -v - Mr J Lane - FBA 36 of 2001 - Full
Bench - SHARKEY P/COLEMAN CC/SCOTT C. - 10/08/01......................................................................................................

2511

2

Appeal against Decision of Commission (81WAIG1033) re unfair dismissal - Appellant's notice of appeal did not comply with
regulations and although a notice of hearing was served there was no appearance by appellant at the hearing - Respondent
sought orders that the appeal be dismissed for want of prosecution - Full Bench found no evidence of hardship by the
appellant and the interests of the respondent outweighed those of the appellant as the liquidation of the company had been
delayed by the appeal - Dismissed - Mr E Kapsanis -v- Goldspace Pty Ltd T/as Paraburdoo Inn - FBA 17 of 2001 - Full
Bench - SHARKEY P/COLEMAN CC/KENNER C - 27/08/01 - Accommodatn, Cafes&Restaurants.........................................

2515

2

Appeal against Decision of Commission (81WAIG1238) re unfair dismissal - Appellant argued that the Learned Commission
erred in law and in fact on various grounds including that it awarded excessive compensation to the Respondents - Further,
Appellant sought an Order that the Decision of Commission in matters 1377 and 1378 of 2000 be quashed - Full Bench
reviewed evidence and applying the principles in House v. The King (HC)(op cit) and Gromark Packaging v. FMWU
(IAC)(op cit), found on a number of reasons that there was no error as alleged in the grounds of appeal, and no error in the
exercise of the Commissioner's discretion - Dismissed - Kingscape Holdings Pty Ltd -v- GK Smith & Other - FBA 20 of
2001 - Full Bench - SHARKEY P/COLEMAN CC/GREGOR C - 17/08/01 - Construction Trade Services.................................

2517

2

Appeal against Decision of Commission (81WAIG1271) re unfair dismissal - Appellant Union argued that the Commissioner
erred in law by finding the dismissal justified as a summary dismissal and the Commissioner's discretion miscarried in
regard to procedural fairness of the investigation - Full Bench found that procedural fairness was not fully afforded in the
investigation of the workplace fight, that the breach of conduct did not justify a summary dismissal, that dismissal was
harsh, oppressive and unfair and remitted the matter back to the Commission - Upheld - AUST MEAT INDUSTRY EMPL
UNION -v- Geraldton Meat Exports Pty Ltd - FBA 26 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/SCOTT C. 21/08/01 - Food, Beverage and Tobacco Mfg................................................................................................................................

2523

2

Appeal against Decision of Commission (81WAIG1046) re dismissed application for unfair dismissal - Appellant argued
Commissioner erred in law by dismissing the application as not being necessary or desirable in the public interest, and that
particulars did not raised new issues - Respondent sought an order for the appellant to pay costs - Full Bench found the late
filing of particulars was a clear occasion of prejudice, that the Commissioner was correct in dismissing the application and
dismissed the application for costs - Dismissed - Mr M Pietracatella -v- W.A. Italian Club (Inc) - FBA 18 of 2001 - Full
Bench - SHARKEY P/GREGOR C/WOOD,C - 13/08/01 - Accommodatn, Cafes&Restaurants ..................................................

2532

2

Appeal against Decision of Commission (81WAIG1651) re unfair dismissal - Appellant argued that the Learned Commissioner
erred on various grounds relating to the findings of loss and compensation - Further, Appellant sought orders that the
appeal be allowed and the decision at first instance be quashed and that compensation be assessed to the respondent
(applicant), but limited to the sum equivalent the wages entitlement for the "lost" period of service - Full Bench reviewed
evidence and authorities and having considered all of the relevant material and submissions found that no grounds of
appeal was made out and that the exercise of discretion at first instance (see House v The King (HC)(op cit)), was not in
error or established to be in error - Dismissed - Q-Vis Ltd -v- Mr SD Gordon - FBA 37 of 2001 - Full Bench - SHARKEY
P/COLEMAN CC/GREGOR C - 05/09/01 - Health Services........................................................................................................

2537

2

Appeal against Decision of Commission (80WAIG5658) re unfair dismissal and contractual entitlements - Appellant argued that
Commission had mistaken the facts, allowed extraneous or irrelevant matters to guide it, had reached a result that was, on
the facts, unreasonable or plainly unjust, had not taken into account some material consideration and had acted upon a
wrong principle - Full Bench reviewed evidence and principles laid down in House v. The King (HC)(op cit) and found
that the Commissioner at first instance miscarried its exercise of discretion and based on that findings, Full Bench found
and declared that the Appellant was harshly, oppressively and unfairly dismissed - Further, Full Bench reviewed other
principles and cases and granted the application to extend time within which to institute the appeal as it found that by
granting an extension of time, no injustice would be occasioned to the Respondent - Upheld, Order at first instance
suspended and matter remitted back to the Commission - Ms EJ Roast -v - Forx Pty Ltd (ACN 008 972 076) - FBA 54 of
2000 - Full Bench - SHARKEY P/COLEMAN CC/SCOTT C. - 14/08/01 - Property and Business Services ...............................

2541

Complaint re breach of award and the Minimum Conditions of Employment Act 1993 - Complainant argued that defendant
terminated his employment without notice or pay in lieu of notice, failed to pay him overtime rates of pay, annual leave
entitlements and wages - Further, Complainant sought to recover the sum of $6016.71 and interest thereon pursuant to s.32
of the Supreme Court Act 1935, the imposition of a penalty with respect to each breach of the award and costs - Defendant
argued that Complainant had abandoned his employment and lodged a counter claim for damages - Industrial Magistrate
reviewed authorities and found on evidence that Complainant had been dismissed for misconduct and by his own actions
disentitled himself to annual leave payments accrued during his employment and further, he had failed to prove that the
award binds the employer - IM further found that he did not have jurisdiction and power to deal with Defendants counter
claim for common law damages - Mr JS Strange -v- Moonstar Nominees Pty Ltd - CP 324 of 2000 - Industrial Magistrate Cicchini IM - 16/08/01 - Accommodatn, Cafes&Restaurants........................................................................................................

2568

Applications re unfair dismissal seeking Orders for further discovery of documents and adjournment - Commission having
reviewed the Applicant's submissions ordered that application be dismissed on the basis that no sufficient ground had been
made out that the orders sought ought to be issued - Dismissed - Mr GM Cann -v- Blackburne Properties Limited - APPL
936,937 of 2000 - GREGOR C - 31/08/01 - Property and Business Services ................................................................................

2572
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Application re unfair dismissal and contractual entitlements - Applicant argued that he was unfairly dismissed, but withdrew his
claim for denied contractual entitlements as this aspect of the claim had been settled - Commission reviewed authorities
and having considered the evidence submitted by the respondent found that the applicant had been unfairly dismissed due
to the failure to pay him a redundancy payment - Further, Commission ordered that the respondent shall pay the applicant
the sum of $2,063.00 as a redundancy payment - Ordered Accordingly - Mr JL Cabrera -v- Classic Fashion Accessories APPL 571 of 2000;APPL 393 of 2001 - WOOD,C - 17/08/01 - Other Services ............................................................................

2574

Application re contractual entitlements - Applicant's agent argued that respondent had failed to meet obligations under the contract
of employment - There was no appearance on behalf of the respondent - Commission was satisfied that applicant was
employed by respondent and found that applicant had not been allowed benefits to which she was entitled under her
contract of employment - Granted - Ms MAC Dignam -v- iNature Australia Pty Ltd - APPL 900 of 2001 - BEECH C 10/08/01.........................................................................................................................................................................................

2578

Application re unfair dismissal - Applicant argued that he had been harshly, oppressively and unfairly dismissed and sought
reinstatement to a clerical position within the distribution centre of the Respondent - Further, applicant sought the remedy
of payment of a contractual benefits in the form of a redundancy payment if Commission found that reinstatement was
impracticable - Respondent denied the claim and any obligation to provide him with a clerical position - Commission,
having reviewed authorities, s.84AA of the Workers' Compensation and Rehabilitation Act 1981 and the evidence
presented, concluded that applicant had not been harshly, oppressively or unfairly dismissed, that there had not been any
procedural flaw in the process adopted in bringing about the termination of employment and that in all circumstances the
application ought to be dismissed - Dismissed - Mr KR Gentry -v- Coles Myer Logistics Pty Ltd - APPL 1300 of 2000 SCOTT C. - 16/08/01 - Personal & Household Good W/sg ...........................................................................................................

2580

Application re unfair dismissal - Applicant argued that she was unfairly dismissed - Counsel for respondent raised a preliminary
issue of jurisdiction on the basis that the applicant had resigned from her position - Commission reviewed authorities and
having found that it had jurisdiction, concluded that the dismissal was in all circumstances not harsh, oppressive and unfair
- Further, Commission was not persuaded that applicant had been denied procedural fairness - Dismissed - Ms JA Harding
-v- Phoenix Pharmacy - APPL 363 of 2001 - KENNER C - 05/09/01 - Personal & Household Good Rtlg ...................................

2584

Application re unfair dismissal - Applicant argued that she had been unfairly dismissed - Respondent denied applicant's
allegations and argued that her employment had been on a casual basis - Commission reviewed authorities and concluded
that applicant had been employed on a casual basis for the flowering season and the cataloguing task and that in all sense
her employment came to a natural conclusion, therefore there was no unfairness in the termination - Dismissed - Mrs C
Jamieson -v- Kevin Butler EZI-GRO Orchids - APPL 117 of 2001 - WOOD,C - 15/08/01 – Agriculture.....................................

2586

Application re unfair dismissal - Applicant argued that he had been dismissed unfairly - Respondent denied that the applicant was
an employee - Commission reviewed authorities and on the basis of the evidence presented found that the applicant was not
an employee for the purposes of the Industrial Relations Act 1979, and on that basis the applicant's claim was not valid, nor
does the Commission have jurisdiction to deal with the matter - Dismissed for want of jurisdiction - Mr FA Lockley -vBeurteaux (Australia) Pty Ltd - APPL 1114 of 2000 - BEECH C - 08/08/01 - Other Manufacturing ............................................

2589

Application re unfair dismissal and contractual entitlements - Application for adjournment by Respondent - Commission, having
considered the submissions from the parties concluded that in the absence of any details regarding the precise issue upon
which the request for an adjournment was made the request should not be granted - Dismissed - Ms JA Morrison -vSuzanne Grae Corporation Pty Ltd - APPL 467 of 2001 - BEECH C - 11/09/01 - Personal & Household Good Rtlg ...................

2593

Application re unfair dismissal and contractual entitlements - Applicant argued that he had unfairly dismissed and had not been
paid his entitlements pursuant to the award regarding notice, annual leave or public holidays and superannuation - There
was no appearance on behalf of the Respondent - Commission reviewed authorities and found that the applicant's claims
were award benefits, that it cannot exercise a power under s.29 to give relief because the power for enforcement resides
solely with the Industrial Magistrate pursuant to s.83 of the Act - Commission further found that applicant was unfairly
dismissed, that reinstatement was unavailing and awarded compensation, and dismissed for want of jurisdiction the claims
for benefits as set out in the application - Ordered Accordingly - Mr PR Moritz -v- Home Again Enterprises Pty Ltd APPL 458 of 2001 - GREGOR C - 09/08/01 - Accommodatn, Cafes&Restaurants.......................................................................

2594

Application re unfair dismissal and contractual entitlements - Applicant argued that her dismissal was harsh, oppressive and unfair
- Additionally the applicant also claimed severance pay which was not pressed when the matter was heard before the
Commission - Respondent opposed the applicant's claim in it's entirety - Commission reviewed authorities and found that
applicant had been unfairly dismissed, that reinstatement was impracticable and ordered compensation in the sum
equivalent to the loss of 6 months remuneration - Upheld and Order Issued - Mrs M Muggeridge -v- Penrhos College (Inc)
- APPL 1502 of 2000 - KENNER C - 31/08/01 – Education .........................................................................................................

2596

Application re unfair dismissal and contractual entitlements - Applicant argued she had been unfairly dismissed and sought denied
contractual entitlements - Respondent argued that Applicant was demoted until she was ultimately dismissed, that the
demotion related in part to Applicant's own action, as there were conflict of hours between Applicant's two jobs, that her
performance in regard to communication was poor and that she attended work for another employer whilst she was on sick
leave - Commission found on evidence that Applicant engineered her hours of work to her own advantage against the
expressed concerns and directions of her employer, that it was on this basis alone, leaving aside the other history of
conflicts at the workplace and the concerns about communication with clients, that the dismissal was fair (Undercliffe
Nursing Home -v- FMWU) - Further, Commission was not convinced that there was an absence of procedural fairness
arising from the management committee's decision - Dismissed - Mrs A Niblett -v- Koolkuna Eastern Region Domestic
Violence Services Network - APPL 2072 of 2000 - WOOD,C - 30/08/01 - Personal Services ......................................................

2601

Application re unfair dismissal and contractual entitlements - Applicant argued she had been the subject of a harsh, oppressive and
unfair dismissal and was entitled to outstanding contractual entitlements - Commission reviewed authorities and found on
the evidence that there was no dismissal and the jurisdiction under s.29 therefore does not arise - Further, Commission
concluded that Applicant was not tripped or pushed, that there was no deliberate and dominant purpose of coercing her to
resign, that she terminated her own contract because what the Respondent was offering her eventually did not meet her
financial requirements, therefore, she decided to end the relationship by resignation - Dismissed - Ms R Powell -v- Ronin
Security Pty Ltd - APPL 1844 of 2000 - GREGOR C - 07/09/01 - Personal and Other Services ...................................................

2605

Application re unfair dismissal - Applicant argued that the three positive alcohol readings which he received were not valid Commission reviewed authorities and having considered the evidence submitted by witnesses for the respondent, did not
find the applicant's dismissal to be unfair - Dismissed - Mr G McDonald -v- Brierty Contractors - APPL 571 of 2001 SMITH, C - 17/08/01 - Construction Trade Services .....................................................................................................................

2612

Application re unfair dismissal - Commission summarised that fundamentally two issues needed to be determined - The first
related to the nature of the applicant's employment and secondly if there was a dismissal was that dismissal unfair - Having
determined the nature of the of employment based on evidence presented, Commission concluded that the applicant had
not been dismissed as such and dismissed the claim for want of jurisdiction - Dismissed for want of jurisdiction - Mr CA
Smith -v- TAB Transport Pty Ltd - APPL 558 of 2001 - BEECH C - 04/09/01 - Road Transport .................................................
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Application re unfair dismissal and contractual entitlements - Applicant argued his dismissal was unfair and sought bonus
payments, reimbursement of travelling expenses and outstanding benefits due to him under his contract of employment Respondent opposed the claim - Commission reviewed evidence and authorities and found that Applicant's dismissal was
unfair because Applicant's action in the circumstances of his employment overall was not so seriously in breach of the
contract as to justify dismissal - Further, Commission was not persuaded that Applicant had shown that his employment
was a long term proposition such that he had suffered loss of job security for which compensation should now be ordered Claim for contractual entitlements dismissed, order for costs not awarded and claims relating to reimbursement of travel
expenses adjourned - Granted in Part - Mr GG Wells -v- Mr John Reyburn trading as Nicholson Clement Solicitors - APPL
226 of 2001 - BEECH C - 27/08/01 - Other Services ....................................................................................................................

2618

Application re unfair dismissal - Applicant argued he had been unfairly dismissed, that the relationship between the parties was
not capable of being restored, therefore he sought compensation - Respondent denied that Applicant had been unfairly
dismissed on the contrary Respondent argued that Applicant was the architect of his own misfortune in that he abandoned
his contract of employment - Commission found on evidence that Applicant had been unfairly dismissed, that reinstatement
was impracticable and having reviewed authorities concluded that Applicant had sought to mitigate his loss as best as he
could and ordered that Applicant be paid by Respondent the sum of six months remuneration as compensation - Granted Mr M Wiseman -v- Hills Industries Limited - APPL 65 of 2001 - GREGOR C - 21/08/01 - Personal Services............................

2622

Application re unfair dismissal - Applicant argued that he was constructively dismissed from his position as Health Worker Respondent argued that applicant had resigned from his position and not dismissed as claimed - Commission found that the
matter had suffered considerable delay for varying reasons and given the circumstances would refrain from further hearing
the application in the Public Interest - Further, Commission thought it would be unreasonable in the circumstances to make
the employer await an indefinite time for the matter to be determined with the prospect live at all times that the applicant
might achieve reinstatement as claimed - Dismissed - Mr PH Woods -v- East Kimberley Aboriginal Medical Service APPL 1290 of 2000 - WOOD,C - 28/08/01 - Health Services.......................................................................................................

2627

Conference referred re unfair dismissal - Applicant Union argued that the dismissal of its member was unfair and sought
compensation - Respondent opposed the applicant's claim and said that in all the circumstances his dismissal was not unfair
- Commission reviewed authorities and found on evidence presented that the dismissal of the applicant's member was
indeed harsh, oppressive and unfair and directed the parties to confer as to an appropriate order for compensation for loss Further, Commission was satisfied that applicant's member took all reasonable steps to mitigate his loss - Subsequently the
parties advised the Commission that they have agreed on an amount of compensation to be reflected in the Commission's
decision - Upheld - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- Henry
Walker Eltin - CR 282 of 2000 - KENNER C - 20/08/01 ..............................................................................................................

2637

Conference referred re alleged harsh, unfair and unlawful dismissal - Applicant Union argued that the manner in which its
member was terminated was harsh, unfair and unlawful and sought an interim order for reinstatement - Respondent
opposed the claim - Commission reviewed authorities and relevant sections of the Act and found that it had power to issue
the interim order sought - Commission found that Applicant's member was aware of her terms and conditions of
employment at the time of making the statements and that the timing of the meeting with her employer before completion
of her shift was not oppressive or unfair or engineered in anyway to disadvantage her - Further, pursuant to s.26 of the Act
and having regard to "equity, good conscience and the substantial merits of the case", Commission found on balance that
the dismissal of the Applicant's member was harsh and issued an order for reinstatement - Granted - Australian Liquor,
Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Burswood Resort (Management) Limited CR 153 of 2001 - WOOD,C - 04/09/01 - Sport and Recreation.....................................................................................................

2639

Application re unfair dismissal seeking Interlocutory Orders for production of documents - Commission having considered the
application, the objection and the submission in reply to the objection, granted the Orders sought - Granted in Part - Ms ND
Walsh -v- Peter John & Madeleine Marie Cochrane t/as "Ray White (Maddington) - APPL 2055 of 2000 - BEECH C 24/08/01 - Property Services .........................................................................................................................................................

2651

2

Appeal against Decision of Commission (81WAIG1050) re shares and option in an unfair dismissal and contractual entitlements
claim - Appellant argued that the Commission erred in holding that the claim was an industrial matter and that it had
jurisdiction to hear a claim for an order for a sum of money equal to the value of shares or options - Full Bench reviewed
authorities and found that the claim was for a benefit and not compensation, and an industrial matter within its jurisdiction Dismissed - HotCopper Australia Ltd -v- Mr D Saab - FBA 15 of 2001 - Full Bench - SHARKEY P/SMITH, C/WOOD,C 21/09/01 – Technology..................................................................................................................................................................

2704

2

Appeal against Decision of Commission (81WAIG1449) re unfair dismissal claim - Appellant argued that the Commission erred
in determining the amount of compensation to be paid to the appellant and that the Commission ought to have awarded the
equivalent of 6 months' remuneration, plus any associated employer superannuation contribution due, less any amount
earned in the interim, being the maximum capable of being awarded within the Commission's jurisdiction - Full Bench
found on evidence that the Commissioner erred only by reducing the amount claimed - Further, Full Bench were not
satisfied that an allowance should be made for superannuation in this case, as it was not claimed at first instance - Upheld
and decision at first instance varied - Mrs JM Temby -v- Albany and Districts Skills Training Committee Incorporated FBA 39 of 2001 - Full Bench - SHARKEY P/SMITH, C/WOOD,C - 02/10/01 - Business Services ............................................

2719

4

Application for stay of operation of Decision (81 WAIG 1660) pending appeal to Full Bench - Applicant was required to
establish that the balance of convenience favoured the applicant and that there was a serious issue to be tried, namely, that
should the applicant's appeal succeed the result would be nugatory by its ability to recover monies paid to the Respondent President found that there was no serious issue to be tried and that the balance of convenience was held by the Respondent,
and that there was no basis to find that the appeal would be rendered nugatory - Dismissed - Dr K Alexander -v- Ms JM
Kirkham - PRES 13 of 2001 - President - SHARKEY P - 21/09/01 - Health Services ..................................................................

2724

Complaint re breach of Workplace Agreement Act 1993 - Complainant argued he was a full time employee and his termination
was unfair, harsh or oppressive contrary to the provisions of s.18 of the WAA Act, 1993 - Defendant refuted the allegation
that there had been an unfair dismissal - Industrial Magistrate found on the evidence presented that Complainant was a
casual employee, that after his operation, his employment status was left in the air and that had he, when he was ready to
go back to work, did as he had done in the past, gone along to see the Defendant, it may well be that he would still be
employed on a similar basis, therefore there was no dismissal - Dismissed - Mr RW McLeod -v- BRL Hardy Limited - CP
315 of 2000 - Industrial Magistrate - Tarr IM................................................................................................................................

2765

Application re unfair dismissal seeking costs - Applicant disagreed with the amount claimed - Parties sought the assistance of the
Commission to decide the matter on the basis of the written material provided - Commission found that Applicant's
response to the issue of costs was not reasonable, that the costs properly incurred by Respondent which were wasted due to
Applicant's non-attendance exceed the minimum $200.00 which Respondent was prepared to accept and ordered that
Applicant pay $200.00 by way of costs to Respondent within 7 days of the date of the Order - Order Issued - Mr DA
Amoroso -v- Bellvale Nominees Pty Ltd - APPL 7 of 2001 - BEECH C - 13/09/01 - Services to Transport.................................

2767
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Application re unfair dismissal and contractual entitlements - Applicant argued that he was harshly, oppressively and unfairly
dismissed and denied benefits under his contract of employment - Respondent agreed that the applicant was unfairly
dismissed and the only substantial issue in dispute is the quantum of compensation the Commission should order Commission reviewed authorities and concluded that the applicant had been unfairly dismissed, that reinstatement was
impracticable and ordered the respondent to pay the applicant compensation within 10 days of the date of the order - Order
Issued - Mr J Barrett -v- 6PR Southern Cross Radio Pty Limited - APPL 190 of 2001 - SMITH, C - 14/09/01 - Printg,
Publishg & Rcdd Media.................................................................................................................................................................

2768

Application re unfair dismissal and contractual entitlements - Applicant argued that she had been harshly, oppressively and
unfairly dismissed - Applicant further indicated that she no longer sought reinstatement but compensation - Respondent
argued that applicant terminated her employment as opposed to being dismissed - Commission found on the evidence
presented that applicant had walked out of her employment then claimed that she had been dismissed, yet nothing said or
done on behalf of the respondent brought the employment to an end - Dismissed - Mrs JA Christian -v- Emerald Colonial
Lodge - APPL 208 of 2001 - SCOTT C. - 17/09/01 - Business Services .......................................................................................

2772

Application re unfair dismissal - Applicant argued he had been unfairly dismissed - Respondent requested that Commission refrain
from dealing with the application until the outcome of its claim against Applicant in the Local Court - Commission raised
Respondent's request with Applicant's Solicitor who after consultation with Applicant, advised Commission that Applicant
had agreed to an adjournment until he returned from overseas on 19/7/2001 - After several attempts to communicate to
Applicant and its Solicitor after the 19/7/2001, Commission listed the application for Mention Only - There was no
appearance on behalf of Applicant at the hearing - Commission was satisfied that it had taken appropriate steps to request
advice from Applicant and there was no obligation upon it to do more (McConkey v M&A's of Denmark (2001)
81WAIG1561), struck out the application for want of jurisdiction - Order Issued jurisdiction - Mr AA Cheesman -v- Jamco
Nominees Pty Ltd - APPL 628 of 2001 - BEECH C - 04/10/01 - Other Services ..........................................................................

2772

Application re unfair dismissal and contractual entitlement - Counsel for applicant argued that the dismissal was harsh, oppressive
or unfair and arising from that compensation for loss and injury should be awarded to the statutory limit - Counsel further
argued that the applicant claimed an outstanding contractual entitlement to bring payment in lieu of notice up to one
month's salary - Respondent objected to and opposed these claims - Commission reviewed authorities and found that on the
balance of probabilities applicant would have remained in employment for an extended period save for the unfair dismissal
- Further, Commission found that reinstatement was impracticable and ordered that applicant be paid compensation Upheld and claim for contractual entitlements dismissed - Mr JW Hartwig -v- W A Bluemetal - APPL 1930 of 2000 COLEMAN CC - 06/09/01 - Other Mining ...................................................................................................................................

2776

Application re unfair dismissal - Applicant argued that he was harshly, oppressively or unfairly dismissed, however, wished his
application to be held in abeyance until criminal proceedings relating to circumstances of the termination were dealt with
by the District Court - Respondent argued that the matter should proceed to hearing and that there would be detriment to
the respondent should it be required to await the outcome of the District Court proceedings - Commission having
considered the parties' submission, applied principles and found that while these are matters of difficulty and inconvenience
for the respondent, they do not outweigh the harm which could potentially be done to the applicant in respect of criminal
proceedings against him should he be required to proceed with this matter at this point, therefore a stay of proceedings was
order until the resolution of the criminal proceedings - Granted - Mr WI Jones -v- Paulownia Saw Milling, Timber Supplies
and Manufacturing Pty Ltd (ACN 081 463 452) - APPL 37 of 2001 - SCOTT C. - 12/06/01 - Other Manufacturing....................

2782

Applications re unfair dismissal and contractual entitlements - Applicant argued his contract of employment, signed by the parties
was for a three years fixed term and that he was summarily dismissed whilst on annual leave - Applicant sought payment of
the balance of the fixed term contract by way of denied contractual benefits inclusive of salary, superannuation, motor
vehicle, mobile phone and six months compensation for loss of earnings and injury - Respondent argued on a number of
grounds and denied that the dismissal was unfair but says it was imposed by lack of operating funds and failure to fulfil the
planting program - Commission found based on the evidence presented that in all circumstances, Applicant's dismissal
whilst on annual leave was unfair and amounted to a summary dismissal - Commission further found that Applicant's
contract was fixed for a three years duration, that reinstatement was impracticable, that Applicant had not sought to
properly mitigate his loss and awarded compensation and discontinued the claim for contractual entitlements - Ordered
Accordingly - Mr GR Shuttleworth -v- Silviculture Management Pty Ltd - APPL 169,170 of 2001 - WOOD,C - 21/09/01 .........

2784

Application re unfair dismissal - Preliminary issues re jurisdiction and whether employment relationship existed - Applicant Agent
argued that although Applicant was initially appointed to the position of part time cleaner, she was subsequently promoted
to the position of supervisor by Respondent - Respondent argued that Applicant was an independent contractor Commission found based on the evidence presented that in all circumstances of the relationship, the work practices
followed by Applicant were those imposed by Respondent - Further, Commission was satisfied that the totality of the
relationship was one of a contract of service between Applicant and Respondent, therefore, Commission had jurisdiction to
consider the substantive claim - Reasons for Decision Issued - Ms JK Spencer -v- Ausclean - Natalio Sica - APPL 931 of
2001 - COLEMAN CC - 05/10/01 - Business Services..................................................................................................................

2788

Application re unfair dismissal and contractual entitlements - Applicant argued that she was unfairly dismissed and also sought
entitlements of a fuel allowance - There was no appearance on behalf of the respondent - Commission found that the
applicant had been harshly, oppressively and unfairly dismissed from her employment, that reinstatement was
impracticable and awarded compensation - Upheld and Order Issued - Ms A Wellington -v - Bucks Cleaning & Property
Services - APPL 2157 of 2000 - KENNER C - 10/09/01 - Personal and Other Services................................................................

2790

Application re unfair dismissal and contractual entitlements - Applicant argued that he had been unfairly dismissed - There was no
appearance on behalf of the respondent - Commission reviewed authorities and based on the evidence presented concluded
that the applicant had been unfairly dismissed and awarded compensation accordingly - Order Issued - Mr HJA VanTobruk
II -v- Burymore Pty Ltd (ABN/ACN 720 855 490 060) - APPL 483 of 2001 - WOOD,C - 03/09/01 - Accommodatn,
Cafes&Restaurants ........................................................................................................................................................................

2790

Conference referred re termination of an employee - Applicant argued that there was an argument between him and the
Respondent over work issues and his back problem at which time he was dismissed - Respondent argued that Applicant
was abusive and showed no respect for him in front of other employees - Commission found based on the evidence
presented, that there was a heated argument between the parties and that the language Applicant used towards his employer
was wrong, but in a context where the employer had not set a standard in the workplace, that incident did not warrant
Applicant's dismissal, therefore, Commission ordered that Respondent pay the Applicant a sum of money equivalent to the
wages he would have earned for that period of time as compensation for the dismissal - Granted - The Australian Workers'
Union, West Australian Branch, Industrial Union of Workers -v- Proscape - CR 265 of 2000 - BEECH C - 03/10/01 Construction Trade Services ..........................................................................................................................................................
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Appeal against Decision of Commission (81WAIG1198) re unfair dismissal and contractual entitlements - Three appeals were
heard together by direction of Full Bench - Appellant (Applicant) argued that the learned Commissioner erred in finding
that there were two claims, erred by failing to apply identified tests and making a finding of length of service to which
entitlement of implied term of reasonable notice in contract was, erred in finding the factors for determining what
constituted reasonable notice and entitlement to reasonable severance pay - Further Appellant (Applicant) argued that
learned Commissioner erred in finding whether Appellant should have been retained in preference to another employee and
erred in lieu of notice - Appellant (Respondent) argued that learned Commissioner erred in deciding that the terms of
Individual Employment Agreement did not govern Applicant's employment and erred in not identifying all the terms of
Applicant's contract of employment - erred in not deciding that Respondent's policy in relocation had been replace or
modified, and that Applicant was entitled to be relocated or returned to Melbourne, erred in deciding that it was unfair for
Respondent not to have given Applicant a further eight weeks pay of severance when Commissioner had decided that
Applicant had no contractual entitlement to a severance payment at all and that Applicant had lost a fair redundancy
payment when there was no entitlement to any redundancy payment and had erred in deciding that Respondent had
breached an implied term of Minimum Condition of Employment Act 1993 - Full Bench found that decision was a
discretionary decision and for appeals to succeed Appellant must establish that Commission at first instance erred in the
exercise of discretion -Full Bench made a number of observations and conclusions and determined that appeal by
Respondent was not made out as there was no miscarriage of discretion and dismissed - Full Bench found that Appeal by
Applicant should be upheld as Commissioner's discretion had been miscarried having regards to the principles laid down
and that the other appeal by Applicant should also be upheld in part in relation to the quantum of severance pay - Orders
Issued - Dismissed and Upheld in part - AWI Administration Services Pty Ltd -v- Mr A Birnie - FBA 22,23,24 of 2001 Full Bench - SHARKEY P/COLEMAN CC/SMITH, C - 26/10/01 - Other Mining ......................................................................

2849

2

Appeals against Decision of Commission (81 WAIG 895) - Appellant argued that the Learned Commissioner erred in law by
failing to make sufficient findings of fact regarding allegations of dishonesty and impropriety - Cross appeal by the
Respondent argued that the Learned Commissioner erred in law and fact by finding the dismissal although unlawful was
not harsh, oppressive or unfair - Full Bench found the summary dismissal although not lawful was not unfair and the cross
appeal was not made out - Full bench found there was insufficient evidence to establish the claim that the Respondent
owed the Appellant money and the appeal was not made out - Dismissed - BGC (Australia) Pty Ltd -v- Mr I Phippard FBA 7,12 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/WOOD,C - 22/10/01 - General Construction ...........................

2865

Application re unfair dismissal and contractual entitlements - Applicant argued that the dismissal was harsh, oppressive and unfair
and sought annual leave entitlements - Respondent argued that the Applicant was dismissed by reason of a bona fide
redundancy due to the installation of synthetic greens and the bowling club's financial situation - Industrial Magistrate
found the redundancy was genuine and the Respondent had displayed procedural and substantive fairness, and the
Applicant was not entitled to annual leave loading - Dismissed - Mr P Smith -v- Rockingham Bowling Club Inc - M 42 of
2001 - Industrial Magistrate - Cicchini IM - 25/10/01 - Sport and Recreation ...............................................................................

2894

Application re unfair dismissal - There was no appearance on behalf of the applicant - Respondent argued that the applicant did
not appear serious in progressing the matter and requested that the matter be dismissed - Commission found that the
applicant had not taken an active interest in matters brought to the Commission and dismissed the matter accordingly - Mr
MJ Clark -v- Industrial Galvanizers WA - APPL 802 of 2001 - BEECH C - 16/10/01 - Other Services .......................................

2898

Application re unfair dismissal - Applicant argued dismissal was harsh, oppressive and unfair and denied that his position was
made redundant because it was replaced by another person as there were incomplete tasks under the job description Applicant further argued that salary increases were unfairly withheld as proper procedure was not followed and claimed
denied contractual benefits - Respondent argued that although there were some issues it believed that Applicant had been
treated fairly and the reason for termination was the economic slow down and that it could not carry a person whose
position did not need to be performed - Commission considered all of the evidence and submissions and found that the
redundancy of the position was indeed genuine and the loss suffered by the Applicant was the delay in receiving the
redundancy pay and ordered that interest on the amount to be paid - Dismissed - Mr S Crockett -v- Hire Intelligence Pty
Ltd - APPL 1441 of 2000 - SCOTT C. - 19/09/01 - Business Services .........................................................................................

2899

Application re unfair dismissal and contractual entitlements - Applicant argued that he was unfairly dismissed - Respondent
opposed the claim and argued that he had given the applicant the maximum notice possible - Commission reviewed
authorities and concluded that the applicant was unfairly dismissed and awarded compensation accordingly - Further the
claim for outstanding contractual entitlements was dismissed - Mr PJ Johnston -v- Tyre Power Esperance - APPL 895 of
2001 - WOOD, C - 16/10/01 - Other Services ...............................................................................................................................

2909

Application re unfair dismissal - Preliminary issue re jurisdiction - Applicant argued he had been dismissed following the
suspension of her apprenticeship agreement - Commission reviewed authorities and dealt with the issue of jurisdiction on
the basis of written submissions from the parties and concluded that the apprenticeship had been suspended in accordance
with the Industrial Training Act 1975 and under those circumstances cannot give rise to an industrial matter for the
purposes of the Commission's jurisdiction - Accordingly the matter was dismissed for want of jurisdiction - Ms SM
Leipold -v- Alessia Beccegato t/a Salon Express - APPL 1124 of 2001 - BEECH C - 19/10/01 - Other Services .........................

2911

Application re unfair dismissal - Applicant argued that he had been unfairly dismissed - Respondent argued that the applicant had
breached company policy and was dismissed accordingly - Commission reviewed authorities and based on the evidence
presented concluded that the decision to dismiss the applicant summarily was not unfair and dismissed the matter
accordingly - Mr D Main -v- BBC Hardware Limited - APPL 2003 of 2000 - GREGOR C - 26/10/01 - Personal &
Household Good Rtlg ....................................................................................................................................................................

2913

Application re unfair dismissal and contractual entitlements - Applicant argued that dismissal was unfair as his position's
classification was reduced without notice and the Respondent's conduct amounted to political and religious discrimination Matter was heard in the absence of the Respondent who received a transcript of proceedings and was given time to provide
a written submission - Respondent argued the Applicant was never employed to sell carpets and took leave with no
authority and in doing so abandoned his job - Commission found the Applicant's dismissal was harsh, unfair and
oppressive, and awarded compensation for injury - Granted - Mr MH Manteghi -v- Peter Faeghi Group Pty Ltd (ACN 068
434 168) t/a Persian Carpet Gallery - APPL 107,448 of 2001 - GREGOR C - 11/10/01 - Personal & Household Good Rtlg .......

2918

Application re contractual entitlements - Applicant argued that the respondent failed to pay her contractual entitlements - There
was no appearance or argument on behalf of the respondent - Commission considered the evidence presented and
concluded that the respondent denied the applicant a benefit under her contract of employment in respect of three months
salary and issued an order accordingly - Ms SL McKeating -v- Bernadette Bertogna, Aldo Bert - APPL 508 of 2001 KENNER C - 22/10/01 - Health Services......................................................................................................................................

2923

Application re unfair dismissal and seeking reinstatement - Applicant argued that dismissal was harsh, oppressive and unfair Respondent argued that the Applicant was terminated summarily for misconduct and breaches of the code of conduct Commission found the Applicant was unfairly dismissed - Applicant seeks reinstatement only but the viability of
reinstatement as a remedy is unclear and is to be listed for further submissions - Mr DL Moylan -v- Chairman of
Commissioners City of South Perth Council - APPL 622 of 2001 - GREGOR C - 19/10/01 - Government Administration .........

2925
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Application re unfair dismissal and contractual entitlements - Applicant argued that he had been harshly, oppressively and unfairly
dismissed from his employment and claimed a number of contractual entitlements had been denied - Respondent denied the
applicant was harshly, oppressively or unfairly dismissed and claimed the applicants conduct justified summary dismissal
for misconduct - Respondent further denied the amount claimed as contractual entitlements - Commission reviewed
authorities and found the applicant was not harshly, oppressively or unfairly dismissed from his employment and
concluded there were no outstanding contractual entitlements owed to the applicant and dismissed the application
accordingly - Mr D Petkovic -v- Kroko Nominees P/L - APPL 1692 of 2000 - SCOTT C. - 23/10/01 - Other Services................

2929

Application re unfair dismissal - Applicant argued dismissal was unfair and the only reason given to him was that his style of
management was not nasty enough - Respondent argued that Applicant was dismissed by reason of redundancy Commission found that Respondent failed to have discussions with Applicant after the decision was made to make his
position redundant and Applicant was given an incorrect reason for his dismissal - Commission further found that
Applicant was not even paid the proper termination payments to which he was entitled to and Respondent abused its right
to dismiss Applicant oppressively - Awarded compensation as reinstatement was not impracticable - Granted - Mr M Stark
-v- C.O.C. Pty Ltd - APPL 893 of 2001 - BEECH C - 17/10/01 - Construction Trade Services ....................................................

2934

Application re unfair dismissal and contractual entitlements - Applicant argued that his dismissal was unfair and sought
outstanding contractual entitlements - Respondent opposed the claim - Commission found that the applicant was not
unfairly dismissed and that all contractual entitlements claimed by the applicant had been paid and dismissed the
application accordingly - Mr KB Tyrrell -v- Mungerabar Holdings - APPL 102 of 2001 - BEECH C - 22/10/01 - Services
to Mining .......................................................................................................................................................................................

2936

Appeal to Public Service Appeal Board re Decision to terminate employment - Appellant argued that that the dismissal should
attract the provisions of Public Sector Management Act 1994 relating to substandard performance and to prevail over
Workplace Agreements Act and thus, Public Service Appeal Board had jurisdiction to hear and determine matter Respondent argued that PSAB did not have jurisdiction because Workplace Agreements Act resolved an inconsistency that
arose and individual workplace agreement had primacy - Public Service Appeal Board found that Applicant had been
dismissed and pursuant to the workplace agreement the recourse in respect to dismissal was dealt with by Workplace
Agreements Act - One Member found that workplace agreement did not prevent the appeal being determined by Public
Service Appeal Board and there seemed to be an injustice to appeal against decision to terminate - Dismissed for want of
jurisdiction - Ms Thomas -v- Chief Executive Office, Ministry of Fair Trading - PSAB 1 of 2001 - Public Service Appeal
Board - SCOTT C. - 29/10/01 - Government Administration ........................................................................................................

2957

2

Appeal against Decision of Commission (81WAIG1660) re unfair dismissal and contractual entitlements - Appellant argued
against the finding of the dismissal on the grounds that deal with alleged erroneous findings in relation to the evidence Appellant argued that there was not sufficient evidence to establish that there was a dismissal - Full Bench found that this
was a discretionary decision and had defined a dismissal as the termination of a contract of employment and in this matter
there was too fragile a base in the evidence to support a finding of dismissal - Full Bench found that appeal should be
upheld as there was no dismissal or no dismissal was established to have occurred and there was no jurisdiction to hear and
determine the matter - Appeal Upheld and decision at first instance varied - Dr K Alexander -v- Ms JM Kirkham - FBA 44
of 2001 - Full Bench - SHARKEY P/GREGOR C/WOOD,C - 28/11/01 - Health Services...........................................................

3017

2

Appeal against Decision of Commission (81 WAIG 1393) re unfair dismissal - First appeal by the Appellant argued the
Commissioner erred in law on a number of grounds, one being the dismissal was harsh, oppressive and unfair, and the
finding that reinstatement was practicable - Second appeal by Respondent Union argued the Commissioner lacked
jurisdiction to make order 3 regarding reinstatement - Full Bench found the dismissal was unfair and there was no error in
the exercise of discretion established, and dismissed the appeal -Regarding the cross appeal the Full Bench found there was
no power and no jurisdiction conferred and the appeal was upheld - Appeal No. FBA 34/2001 Dismissed and Appeal No.
FBA 35/2001 Upheld - BHP Iron Ore Pty Ltd -v- CONSTRUCTION, MINING, ENERGY - FBA 34,35 of 2001 - Full
Bench - SHARKEY P/COLEMAN CC/SMITH, C - 19/11/01 - Metal Ore Mining.......................................................................

3031

2

Appeal against Decision of Commission (81 WAIG 1463) re unfair dismissal - Appellant argued Commissioner erred in law by
failing to take into account the deliberate act of misconduct, and the finding that reinstatement or re -employment was
impracticable - Full Bench found that dismissal was harsh and unfair, and that reinstatement was impracticable - Further,
there was no error in the exercise of discretion at the first instance and no grounds of appeal were made out - Dismissed Clifton Nominees Pty Ltd -v- Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch - FBA 29 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/SMITH, C - 08/11/01 - Accommodatn,
Cafes&Restaurants ........................................................................................................................................................................

3038

2

Appeal against Decision of Commission (81 WAIG 1668) re unfair dismissal by reason of redundancy - Appellant argued
Commissioner erred in law on a number of grounds, one being the dismissal was not harsh, oppressive or unfair but the
result of a genuine redundancy - Appellant sought leave to adduce fresh evidence in the form of an affidavit which was
dismissed by the Full Bench - Full Bench found that Appellant was made redundant and the grounds of the appeal were not
made out as there was no error in the exercise of discretion at the first instance - Dismissed - Mr A Morrison -v- Uniting
Church of Australia, Trinity Parish - FBA 45 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/WOOD,C - 21/11/01 Community Services......................................................................................................................................................................

3042

Complaint re breach of Workplace Agreement - Complainant argued that his termination was unfair and that he had not been
provided with any prior warning or the selection criteria for redundancy - Respondent argued that the termination was
based on a commercial decision to reduce the workforce in consultation with the Workplace Representative Committee Industrial Magistrate found that the dismissal was caused by a downturn in the industry and that there was no unfairness
which would support a claim for compensation - Dismissed - Mr RA Giddings -v- Austal Ships Pty Ltd - M 65 of 2001 Industrial Magistrate - Tarr IM - 17/10/01 - Other Manufacturing.................................................................................................

3089

Complaint re breach of Workplace Agreement - Claimant sought unpaid entitlements pursuant to the workplace agreement,
including claims for pre-judgment interest, penalties pursuant to s83(6) of the I.R. Act, 1979 and costs - Defendant
conceded that the Claimant was entitled to payment for normal working hours and holiday pay but denied liability for the
payment of pay in lieu of notice, maintaining that the Claimant resigned, and in such circumstances was not entitled to pay
in lieu of notice under the workplace agreement - Industrial Magistrate was not satisfied based on the evidence presented
that the Claimant was dismissed, therefore his claim for one week's pay in lieu of notice was dismissed - Further, IM issued
Orders by consent, that Respondent pay the Claimant the amount of $1058.00 plus interest fixed at $40.00, and reimburse
the Claimant the amount of $40.00 being the cost of making the claim - Reasons for Decision Issued - Mr P Maindok -vCabletech Electrical Pty Ltd - M 124 of 2001 - Industrial Magistrate - Tarr IM - 22/11/01 - Other Services.................................

3091

Application re unfair dismissal and contractual entitlements - Applicant argued that she was an employee, unfairly dismissed and
her employment terminated without notice - Respondent argued the relationship was not one of employer and employee but
a domestic relationship - Commission found that the relationship was a domestic relationship and not an employment
relationship - Dismissed - Ms JE Augustyn -v- Vistadale Pty Ltd As Trading For The Ranger Family Trust Trading As
Ranger Contracting - APPL 679 of 2001 - WOOD,C - 03/12/01 - Machinery & Equipment Mfg .................................................
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Application re unfair dismissal - Applicants argued that dismissal was unfair, that there was no consultation regarding redundancy
prior to termination and that there was no real redundancy at the workshop - Further, Applicants sought reinstatement or
compensation - Respondent argued the terminations were redundancies as a result of a review of the main workshop and
the decision to close the workshop - Commission found that Applicants had been made redundant when the workshop
closed down and that contractors have not taken over their jobs - Dismissed - Mr AK Haynes -v- Midland Brick Company
Pty Ltd - APPL 789,790,817,849 of 2000 - WOOD,C - 07/07/01 - Non-Metallic Min Product Mfg.............................................

3112

Application re unfair dismissal - Applicant argued dismissal was harsh oppressive or unfair - Respondent challenged the
Commission's jurisdiction on the basis that Applicant's employment was subject of a Federal Award - Respondent further
argued that this creates a conflict between the award and the Act, that conflict was to be resolved by the Federal award
taking precedence, that the Applicant was the subject of a 12 month probationary period, and while the Applicant
challenges the reasonableness of that probationary period that would be a matter able to be referred to the AIRC for
determination - Commission reviewed award and various authorities and concluded that there was a direct conflict between
the provisions of the State law and the Award, and accordingly, in the terms of s.152(1A) of the WR Act the provisions of
the Award are not able to operate concurrently with the terms of the Act and thereby an inconsistency arises and the
Federal award applied to the exclusion of the State Act, therefore Applicant was unable to proceed with this application
before this Commission - Dismissed - Mr G Burley -v- LAC Loss Adjustors, A Division of LAC Operations Pty Ltd ABN
33071714 068 - APPL 798 of 2001 - SCOTT C. - 06/12/01 - Construction Trade Services ..........................................................

3120

Applications re unfair dismissal - Applicants argued that dismissal was unfair because they were constructively dismissed and
they were not given a fair go - Respondent argued that Applicants had tendered their resignations and were given the
opportunity to clarify their intentions of resignation which had not changed - Commission found that Respondent had given
Applicants a fair go and their resignation intention had not changed - Dismissed - Mr WJ Cochrane -v- Tempo Facility
Services Pty Limited - APPL 938,939 of 2001 - WOOD,C - 13/11/01 – Cleaning........................................................................

3123

Application re unfair dismissal and contractual entitlements - Applicant lodged an amended Notice of Application whereby she
sought outstanding benefits due under her contract of employment - Respondent responded to the proceedings by way of a
Notice of Answer and Counter Proposal and an affidavit - Commission listed the matter For Mention Only and found the
facts to be, that at no stage was the Applicant employed by the Respondent, therefore there was no dismissal - Further,
there was no evidence from which it could be concluded that a contract of service existed between Applicant and
Respondent and that Applicant was entitled to the "benefits" claimed - Struck out for want of jurisdiction - Ms SL Dean -vEdward Beale Salon - APPL 1204 of 2001 - BEECH C - Other Services......................................................................................

3125

Application re unfair dismissal - Applicant argued that his dismissal was harsh and unfair and sought compensation to cover an
outstanding loan taken to undertake a dump truck training course and four weeks wages - Respondent argued that
Applicant's performance was unsatisfactory in that he failed to take instructions to comply with safety requirements and
absent himself from work without notice - Commission found based on the evidence presented that Applicant's
termination, in all of the circumstances, was not harsh, oppressive nor unfair and that the Respondent gave Applicant an
opportunity to secure a skill and a position but all Respondent got were complaints, aggravation and insolence, therefore
Respondent exercised its legal right to terminate the contract - Dismissed - Mr MSG Fitzgerald -v- Cooks Construction Pty
Ltd - APPL 606 of 2001 - COLEMAN CC - 09/11/01 - Other Mining..........................................................................................

3127

Application re unfair dismissal - Applicant argued that he was employed as a fisherman on fishing trawlers and that the skipper
hired and fired all the fishermen - Further, the skipper had control of the vessel and method of work, in that the skipper
determined when the vessel was to go to sea and where the boat would fish and how long the boat would be at sea Respondent argued that the Commission did not have jurisdiction to deal with the matter because it did not employ
Applicant - Further, Respondent argued that Applicant entered into an Agreement that did not create an employeeemployer relationship and that in the fishing industry, companies entered into share fishing agreements because that was
the way industry operated and that Respondent did not engage employees - Commission found that it was for Applicant to
show, on the balance of probabilities that he was an employee - Further, the relationship of employer and employee was a
contract of service where an employee contracted to provide his or her work and skill whereas an independent contractor
worked in his or her own business on his or her own account - Commission declared that Applicant was an employee of
Respondent working under a contract of service - Order Issued - Mr AJ Greig -v- Kraus Fishing Company Pty Ltd - APPL
2028 of 2000 - SMITH, C - 15/11/01 - Commercial Fishing .........................................................................................................

3128

Application re unfair dismissal - Applicant argued that dismissal was unfair because no notice or prior warning was given and that
she was not afforded procedural fairness or give a fair go - Further, Applicant sought redundancy payment - Respondent
argued that he kept staff fully informed that Respondent was financially untenable and was being wound up and he had
intended to speak to Applicant regarding various options available - Commission found that the business was in financial
difficulty and Respondent had intended to discuss matter with Applicant - Further, Commission found that Applicant was a
part time employee not a casual and thus entitled to payment in lieu of notice - Applicant awarded notice payment - Order
Issued - Mrs DE Harley -v- Jasgold Holdings T/A Ringcraft Jewellers - APPL 1150 of 2001 - WOOD,C - 19/11/01 –
Jewellery .......................................................................................................................................................................................

3135

Application re unfair dismissal and contractual entitlements - Applicant argued that he was unfairly dismissed and denied
contractual benefits arising from his employment as a Director - Respondent argued that Applicant was employed as a sales
person and his employment was terminated as a result of a redundancy, and the need to restructure the business Commission reviewed authorities and concluded that Respondent had a genuine need to reduce its manning levels,
however, there was no discussion with Applicant about the redundancy and its effect on him, and that by reason of Part 5
of the Minimum Conditions of Employment Act 1993, Applicant's dismissal was harsh, oppressive and unfair - Further,
Commission found that reinstatement was impracticable, that there was an oral term to the Applicant's contract of
employment, and awarded compensation and denied contractual benefit - Upheld and Order Issued - Mr FP Manna -vMarkhill Holdings Pty Ltd as Trustee for The Midnight Printing Unit Trust t/as "Midnight Printing" - APPL 1751 of 2000 KENNER C - 29/10/01 - Printg, Publishg & Rcdd Media .............................................................................................................

3138

Application re unfair dismissal - Applicant argued that he was harshly, oppressively or unfairly dismissed and sought
compensation - Respondent argued that Applicant clearly breached his duty as an employee to act in good faith, that his
failure to act as a diligent manager by failing to ensure that all monies were accounted for in accordance with the
accounting procedures and that his action in attempting to induce staff to lie on his behalf constituted serious and wilful
misconduct - Commission reviewed authorities and having considered all of the evidence, found that Applicant breached
his fiduciary duty to his employer and that his conduct was of a nature that he repudiated the terms of his contract of
employment or one of its essential conditions by failing to act honestly and in good faith - Dismissed - Mr BJ O'Loughlin v- Wesfarmers Kleenheat Gas Pty Ltd - APPL 873 of 2001 - SMITH, C - 23/11/01 - Petroleum Coal Chemical Assoc...............

3147

Application re unfair dismissal - Applicant argued that he had been harshly, oppressively and unfairly dismissed - Respondent
argued that Applicant's work performance was unsatisfactory and that he was given opportunity to improve himself after
numerous warnings - Commission found, based on the evidence presented, that Applicant was provided with natural
justice, that he was given opportunity to know and respond to issues knowing that his employment was in jeopardy, that he
was given an opportunity to demonstrate improvement, and dismissed his claim for harsh, oppressive or unfair dismissal Dismissed - Mr AD Tasker -v- Sinogal Pty Ltd Trading as Rockingham Auto Electrics & Mechanical Services - APPL 339
of 2001 - SCOTT C. - 12/11/01 - Electricity and Gas Supply........................................................................................................

3151
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Application re unfair dismissal - Applicant argued that her dismissal was harsh, oppressive and unfair - Respondent opposed the
application on a number of grounds, including that Commission had no jurisdiction to hear the application because
Applicant was not an employee within the meaning of the I.R. Act 1979 - Commission reviewed authorities and found on
evidence that Applicant was an employee within the definition of "employee", that Applicant's dismissal summarily by
Respondent was harsh, oppressive and unfair and ordered that she be paid compensation - Granted - Ms R Thomson -vBrunel Energy Pty Ltd - APPL 1742 of 2000 - BEECH C - 07/11/01 - Electricity and Gas Supply...............................................

3155

Application re unfair dismissal - Applicant argued that he was allegedly made redundant, but that another employee took over his
responsibilities - Further, Applicant argued that reinstatement was impracticable and sought six months compensation Respondent argued that as a result of a review the company decided to abolish Applicant's position and made him
redundant - Respondent sought that Commission dismiss the matter pursuant to s27 of the Act on the basis that it should
not proceed in the public interest - Commission reviewed authorities and based on the evidence presented, found that the
employee's position was properly made redundant, and that Applicant had not proven his case for unfairness in his
selection for redundancy instead of the other employee - Dismissed - Mr AA Turner -v- Homewrap Packaging Pty Ltd APPL 409 of 2001 - WOOD,C - 28/11/01 - Other Services...........................................................................................................

3162

TRANSFER
Conference referred re transfer of an employee - Applicant Union argued that Respondent had unfairly transferred its member
from her position and sought a declaration that the transfer was unfair and an order that the Respondent reinstate its
member - Respondent denied the claim and opposed the orders sought - Commission was of the view for a number of
reasons that the conduct of the Applicant Union's member was not unreasonable and concluded that her transfer was unfair
- Declaration and Order Issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch -v- Quirk Corporate Pty Ltd - CR 331 of 2000 - SMITH, C - 29/06/01 - Business Services .............................................

2470

Application re transfer of an employee seeking for an Order for Discovery - Applicant sought order for discovery relating to issues
likely to be necessary for fairly disposing of the case - Respondent agreed to provide some documents but not others Commission reviewed parties' submission and agreed that the order should be granted in part - Granted in Part - Civil
Service Association of Western Australia Incorporated -v- Director General, Ministry of Justice - P 2 of 2001 - BEECH C 06/09/01.........................................................................................................................................................................................

2563

UNFAIR DISCREPANCY
Conference referred re transfer of an employee - Applicant Union argued that Respondent had unfairly transferred its member
from her position and sought a declaration that the transfer was unfair and an order that the Respondent reinstate its
member - Respondent denied the claim and opposed the orders sought - Commission was of the view for a number of
reasons that the conduct of the Applicant Union's member was not unreasonable and concluded that her transfer was unfair
- Declaration and Order Issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch -v- Quirk Corporate Pty Ltd - CR 331 of 2000 - SMITH, C - 29/06/01 - Business Services..............................................

2470

UNIONS
Application to vary the Engine Drivers (Building & Steel Construction) Award No. 20 of 1973 by consent - Applicant sought
amendments to various clauses in the award to incorporate the cost of living expenses and include provisions part of the
safety net - Respondent consented to application - Commission ordered liberty to apply to insert projects which occur from
time to time be placed in the award - Order Issued - CONSTRUCTION, MINING, ENERGY -v- Master Builders'
Association of Western Australia (Union of Employers) & Others - APPL 405 of 2001 - GREGOR C - 02/07/01 Construction Trade Services ..........................................................................................................................................................

1592

Application by consent to vary the Metal Trades (General) Award 1966 re the Second Schedule - List of Respondents Commission found that it was empowered under Section 47 of the I.R. Act to cancel defunct awards or delete employers
from awards in certain cases but had difficulties where the deletion of named respondents to the award changed the scope
of the award - Further, Commission found that variation did not change the scope of the award and award varied by
consent - Order Issued - AUTO, FOOD, METAL, ENGIN UNION -v- Anodisers W.A. & Others - APPL 1785 of 2000 GREGOR C - 03/07/01..................................................................................................................................................................

1598

Conference re negotiations for a replacement agreement - Applicant argued that the basis for the urgent conference was the
difficulties being experienced between the parties in resolving an enterprise bargaining agreement, which led to employees
imposing overtime and other bans - Respondent Union argued that members had met and decided to take immediate
industrial action by withdrawing their labour for 48 hours - Commission found that Applicant express its attitudes and
provided information regarding a range of issues the subject of the dispute and the employees return to work, to continue to
work in accordance with their contracts of employment and to not undertake further industrial action while conciliation or
arbitration proceeded - Order Issued - Disability Services Commission -v- Civil Service Association of Western Australia
Incorporated - PSAC 8 of 2001 - Public Service Arbitrator - SCOTT C. - 06/07/01 - Health and Community Services................

1612

Conference referred re site access - Applicant Union argued that its member was a full time official because he was validly
appointed as an employee organiser by the branch executive of the applicant's counterpart federal body, The Australian
Workers Union ("the federal union") on or about 17 November 2000 - Respondent argued that neither the federal rules nor
the state rules supported the Applicant member's employment as an organiser - Commission reviewed authorities and found
that Applicant member was employed by the Applicant in a full time capacity as reflected in the instrument of appointment
and the Applicant's own records - Declaration Issued - The Australian Workers' Union, West Australian Branch, Industrial
Union of Workers -v- BHP Iron Ore Ltd - CR 46 of 2001 - KENNER C - 02/08/01 .....................................................................

2633

2

Application for registration of new Organisation by amalgamation of two unions - Application was made by the Construction,
Mining, Energy, Timberyards, Sawmills and Woodworkers Union of Australia - Western Australian Branch and the
Australian Builders' Labourers, Painters & Plasterers Union of Workers - Full Bench reviewed authorities and relevant
sections of the I.R. Act and was satisfied that all statutory requirements of law had been complied with, therefore,
authorised the registration of the organisation sought - Granted - The Western Australian Builders' Labourers, Painters &
Plasterers Union of Workers & Other -v- (Not applicable) - FBM 3 of 2001 - Full Bench - SHARKEY P/COLEMAN
CC/KENNER C - 09/10/01 – Unions.............................................................................................................................................

2722

4

Application by consent for an Order pursuant to s.66 of the I.R. Act - Parties consenting, sought an order to postpone a union
election pending the hearing and determination of an application to amalgamate two unions - President found that the
proposal to amalgamate had been approved by the members who had the opportunity to object to the application, therefore
President granted the application to postpone the election with the condition that a public notice regarding the election be
issued - Granted in Part - Mr P Delaney & Other -v- The Western Australian Builders' Labourers, Painters & Plasterers
Union of Workers - PRES 11 of 2001 - President - SHARKEY P - 03/08/01 – Unions.................................................................

2727

Applications re a breach of a certified agreement - Union argued the Respondent breached the agreement by refusing to allow
without loss of pay, a union delegate the necessary time during work hours to confer with the employer on matters
affecting employees they represented - Industrial Magistrate found that written notification to recognise union delegates
was required by the agreement and that there was no evidence of the appointment of the union delegates and therefore
dismissed the claims - Dismissed - COMM, ELECTRIC, ELECT, ENERGY -v- AlintaGas Networks Pty Ltd - M 91,98 of
2001 - Industrial Magistrate - Cicchini IM - 29/08/01 ...................................................................................................................
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Conference referred re safe working and rostering practises at Hakea Prison Complex - Applicant Union argued that additional
officers be employed on nightshift to those positions already on the roster and that all vacant positions on the roster be
filled daily as this was creating disruptions and frustration to the routines due to being short staffed and that staff were not
fulfilling their normal duties - Respondent argued and opposed the claim in its entirety stating that the current staffing of
the prison was appropriate and that it was normal for staff to be re-allocated to other duties to accommodate absences on
the roster on a daily basis - Commission found that Applicant Union's claim was made out to the extent that provision be
made for additional internal escort functions to reduce the need for officers to be taken away from units for that purpose
and Commission also took into account the effects of increased costs and its impact - Granted in part - Western Australian
Prison Officers' Union of Workers -v- Ministry of Justice - CR 26 of 2001 - BEECH C - 30/10/01 - Other Services ...................

2945

VICTIMISATION
Conference referred re unfair dismissal - Applicant Union argued that two members were unfairly dismissed from their
employment and were seeking reinstatement without loss of earnings - Applicant Union argued that dismissal were unfair
because both members were given approval to engage in an arrangement whereby they gave away cheese off-cuts and that
the giving away of the cheese off-cuts did not constitute conversion or have any negative effect on Respondent in any event
and that the investigation undertaken by Respondent was flawed and biased - Respondent argued that employees were
dismissed because no approval was given to give Respondent's product away of substantial amount of cheese Commission found that no approval was given and that there were deficiencies in the process of the decision making Further, Commission found that one employee's situation was somewhat different and did not justify dismissal and
Commission ordered that employee be reinstatement - Upheld in Part and Order Issued - Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch -v- Mundella Foods Pty Ltd - CR 2 of 2001 - SCOTT C. Dairy Product Manufacturing ........................................................................................................................................................

1694

2

Appeal against Decision of Commission (81WAIG1238) re unfair dismissal - Appellant argued that the Learned Commissioner
erred in law and in fact on various grounds including that it awarded excessive compensation to the Respondents - Further,
Appellant sought an Order that the Decision of Commission in matters 1377 and 1378 of 2000 be quashed - Full Bench
reviewed evidence and applying the principles in House v. The King (HC)(op cit) and Gromark Packaging v. FMWU
(IAC)(op cit), found on a number of reasons that there was no error as alleged in the grounds of appeal, and no error in the
exercise of the Commissioner's discretion - Dismissed - Kingscape Holdings Pty Ltd -v- GK Smith & Other - FBA 20 of
2001 - Full Bench - SHARKEY P/COLEMAN CC/GREGOR C - 17/08/01 - Construction Trade Services.................................

2517

Complaint re breach of Workplace Agreement Act 1993 - Complainants argued that the defendants had committed breaches under
section 68 and 70 of the Workplace Agreement Act and sought payment of penalty and costs - Their claim for
reinstatement was abandoned during the proceedings - Respondents denied that they had threatened or intimidated the
complainants because of their refusal to sign their Workplace Agreements - Industrial Magistrate found the charges proved
against the defendants on the evidence presented - Order Issued - Mr FE Hughes -v- Mandurah Taxis Pty Ltd - CP
12,15,16,17 of 2001 - Industrial Magistrate - Tarr IM - 25/07/01 - Other Transport .....................................................................

2565

WAGES
Application to vary Grain Handling Salaried Officers' Consolidated Award No. 37 of 1965 - Applicant argued that the terms of
Western Australian Grain Handling Salaried Officers' Enterprise Agreement 1996 be incorporated into the Award Respondent Union consented to application - Commission found that the requirements of the Principles were met providing
that the Arbitrated Safety Net Adjustments were accurately quantified separately in clause 31 - Salaries - Order Issued Co-Operative Bulk Handling Limited -v- Western Australian Grain Handling Salaried Officers Association (Union of
Workers) - APPL 29 of 2000 - SMITH, C - 22/06/01 - Grain, Sheep & Beef Cattle Frm..............................................................

1594

Application re unfair dismissal - Applicant argued that dismissal was unfair because no fair go was given into the allegations to
gross misconduct and no opportunity to respond to allegations - Respondent argued that Applicant was dismissed for
misconduct in that she had used physical force on a seven month old child and that her attitude was not appreciated Commission found that dismissal was unfair because there was no investigation into the matter concerned and had just
accepted the report from the parent thus Applicant was not awarded a fair go and dismissed unfairly - Commission further
found that no loss or injury was incurred and no compensation was awarded - Order Issued - Ms CP Houareau -v- Tiny
Turtle Belmont Childcare Centre - APPL 312 of 2001 - WOOD,C – Community Services ..........................................................

1659

Application re contractual entitlements - Applicant argued he was entitled to annual bonus and deducted wages - Respondent
argued applicant was not due annual bonus as his employment was casual in nature - Commission determined applicant
was not employed as a casual and outstanding annual bonus granted - Claim for deducted wages was dismissed for want of
jurisdiction - Granted in Part - Mr RC Whyte -v- Narrogin Brick - APPL 1869 of 2000;APPL 651 of 2001 - WOOD,C 13/07/01 - Construction Trade Services.........................................................................................................................................

2450

2

Appeal against Decision of Commission (81WAIG1651) re unfair dismissal - Appellant argued that the Learned Commissioner
erred on various grounds relating to the findings of loss and compensation - Further, Appellant sought orders that the
appeal be allowed and the decision at first instance be quashed and that compensation be assessed to the respondent
(applicant), but limited to the sum equivalent the wages entitlement for the "lost" period of service - Full Bench reviewed
evidence and authorities and having considered all of the relevant material and submissions found that no grounds of
appeal was made out and that the exercise of discretion at first instance (see House v The King (HC)(op cit)), was not in
error or established to be in error - Dismissed - Q-Vis Ltd -v- Mr SD Gordon - FBA 37 of 2001 - Full Bench - SHARKEY
P/COLEMAN CC/GREGOR C - 05/09/01 - Health Services........................................................................................................

2537

Complaint re breach of award and the Minimum Conditions of Employment Act 1993 - Complainant argued that defendant
terminated his employment without notice or pay in lieu of notice, failed to pay him overtime rates of pay, annual leave
entitlements and wages - Further, Complainant sought to recover the sum of $6016.71 and interest thereon pursuant to s.32
of the Supreme Court Act 1935, the imposition of a penalty with respect to each breach of the award and costs - Defendant
argued that Complainant had abandoned his employment and lodged a counter claim for damages - Industrial Magistrate
reviewed authorities and found on evidence that Complainant had been dismissed for misconduct and by his own actions
disentitled himself to annual leave payments accrued during his employment and further, he had failed to prove that the
award binds the employer - IM further found that he did not have jurisdiction and power to deal with Defendants counter
claim for common law damages - Mr JS Strange -v- Moonstar Nominees Pty Ltd - CP 324 of 2000 - Industrial Magistrate Cicchini IM - 16/08/01 - Accommodatn, Cafes&Restaurants........................................................................................................

2568

Application re contractual entitlements - Applicants argued that they had been denied outstanding contractual entitlements not
being covered by the award - There was no appearance on behalf of the Respondent - Commission found that based on the
evidence presented the applicants had established their entitlements to outstanding benefits under their respective contracts
of employment - Upheld - Mr JC Da Silva -v- Axis Information Systems Pty Ltd - APPL 267,272,278,279,300 of 2001 COLEMAN CC - 02/08/01 - Communication Services .................................................................................................................

2576
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Applications re unfair dismissal and contractual entitlements - Applicant argued his contract of employment, signed by the parties
was for a three years fixed term and that he was summarily dismissed whilst on annual leave - Applicant sought payment of
the balance of the fixed term contract by way of denied contractual benefits inclusive of salary, superannuation, motor
vehicle, mobile phone and six months compensation for loss of earnings and injury - Respondent argued on a number of
grounds and denied that the dismissal was unfair but says it was imposed by lack of operating funds and failure to fulfil the
planting program - Commission found based on the evidence presented that in all circumstances, Applicant's dismissal
whilst on annual leave was unfair and amounted to a summary dismissal - Commission further found that Applicant's
contract was fixed for a three years duration, that reinstatement was impracticable, that Applicant had not sought to
properly mitigate his loss and awarded compensation and discontinued the claim for contractual entitlements - Ordered
Accordingly - Mr GR Shuttleworth -v- Silviculture Management Pty Ltd - APPL 169,170 of 2001 - WOOD,C - 21/09/01 .........

2784

Conference referred re termination of an employee - Applicant argued that there was an argument between him and the
Respondent over work issues and his back problem at which time he was dismissed - Respondent argued that Applicant
was abusive and showed no respect for him in front of other employees - Commission found based on the evidence
presented, that there was a heated argument between the parties and that the language Applicant used towards his employer
was wrong, but in a context where the employer had not set a standard in the workplace, that incident did not warrant
Applicant's dismissal, therefore, Commission ordered that Respondent pay the Applicant a sum of money equivalent to the
wages he would have earned for that period of time as compensation for the dismissal - Granted - The Australian Workers'
Union, West Australian Branch, Industrial Union of Workers -v- Proscape - CR 265 of 2000 - BEECH C - 03/10/01 Construction Trade Services ..........................................................................................................................................................

2795

Application re contractual entitlements - Applicant argued that he had been denied contractual entitlements including lost wages,
fuel re-imbursement and lost earnings - Respondent opposed application in it's entirety and argued that all entitlements
were paid out even though there was considerable difficulty due to the lack of or inaccurate recording on work cards Commission found that the onus was on Applicant to prove that money claimed was due under the contract of service and
Applicant failed entirely to discharge that onus - Dismissed - Mr AW McConkey -v- M & A's of Denmark - APPL 1951 of
2000 - WOOD,C - 08/11/01 – Computers......................................................................................................................................

3142

WORKERS COMPENSATION
Application re unfair dismissal and contractual entitlements - Applicant argued that his dismissal was harsh, oppressive or unfair
and sought outstanding benefits - Respondent argued that at the time of application there had been no dismissal and that
remedy sought being 6 weeks notice and paid leave had been received by Applicant - Commission reviewed various
authorities and concluded that a broad interpretation should be applied to the term "dismissed" and this period should
include the period of notice therefore, Commission allowed the application on that basis - Further, Commission concluded
that Applicant had been paid during the notice period in accordance with the workers compensation regime, that in the
application before it the remedies were clear and had been met and that pursuant to s.27(1)(a)(ii) and (iv) of the Act, further
proceedings were not necessary or desirable in the public interest - Dismissed - Mr CG Hywood -v- Subiaco Wine Room APPL 1950 of 2000 - SCOTT C. - 31/07/01 - Accommodatn, Cafes&Restaurants........................................................................

2443

WORKPLACE AGREEMENTS
Conference referred re dispute in relation to agreement negotiations - Applicant union sought renewal of agreement and parity
with employees employed under a Australian Workplace Agreement - Respondent argued jurisdictional issues with
Commission in Court Session - Commission in Court Session found that it had no power to make an order under s.44
which purports to be in substitution for an existing industrial agreement, as neither party had retired from the 2000
Agreement - Dismissed for want of jurisdiction - Australian Liquor, Hospitality and Miscellaneous Workers Union,
Western Australian Branch -v- Burswood Resort (Management) Ltd - CR 326 of 2000 - Commission in Court Session GREGOR C/SMITH, C/WOOD,C - 27/07/01 ...............................................................................................................................

2432

Application re unfair dismissal - Applicant argued dismissal was harsh, oppressive and unfair - Respondent argued applicant was
party to workplace agreement, that application was not an industrial matter and should be struck out for want of jurisdiction
- Commission determined employee's status at time of making the unfair dismissal claim was not relevant and that it had no
jurisdiction to hear the matter - Dismissed - Mr R Allen -v- St John Ambulance Australia - APPL 646 of 2001 - SCOTT C.
- 18/07/01 - Community Services ..................................................................................................................................................

2441

Conference re alleged threat of prejudice in the employment of members of the union - Applicant Union argued that three
employees had expressed their desire to improve their conditions of employment by carrying out their existing work under
the Transport Workers' (General) Award rather than under a new workplace agreement - Further, Applicant Union argued
that one of the employee's workplace agreement no longer have any effect because firstly, Respondent has cancelled the
workplace agreement, secondly, by victimising that employee, Respondent has lost its right to any benefits arising from the
workplace agreement and thirdly, the terms of "Expiry of Agreement" clause should not be read so as to continue the terms
of the workplace agreement as to do so was unconscionable - Respondent raised a preliminary issue in respect of that
employee, whereby the employee and the Respondent are parties to a registered workplace agreement and by operation of
s.7A, s.7C and s.19(4)(b) of the Workplace Agreements Act, 1993, the Commission was prohibited from dealing with the
matters in dispute in respect of that employees' employment - Further, Respondent argued that the workplace agreement
has not expired - Commission reviewed authorities and various sections of the Workplace Agreements Act, 1993 and found
that the Respondent's argument that the workplace agreement has not expired had not been made out - Further, for reasons
set out in its Reasons for Decision, Commission found the matters in dispute between Respondent and the employee in
question was not an industrial matter, therefore Commission lacked jurisdiction to enquire into and deal with these matters
- Declaration and Order Issued - Transport Workers' Union of Australia, Industrial Union of Workers, Western Australian
Branch -v- Down South Transport Pty Ltd - C 145 of 2001 - SMITH, C - 06/07/01 - Road Transport ..........................................

2456

Complaint re breach of Workplace Agreement Act 1993 - Complainants argued that the defendants had committed breaches under
section 68 and 70 of the Workplace Agreement Act and sought payment of penalty and costs - Their claim for
reinstatement was abandoned during the proceedings - Respondents denied that they had threatened or intimidated the
complainants because of their refusal to sign their Workplace Agreements - Industrial Magistrate found the charges proved
against the defendants on the evidence presented - Order Issued - Mr FE Hughes -v- Mandurah Taxis Pty Ltd - CP
12,15,16,17 of 2001 - Industrial Magistrate - Tarr IM - 25/07/01 - Other Transport ......................................................................

2565

Appeal to Public Service Appeal Board re Decision to terminate employment - Appellant argued that that the dismissal should
attract the provisions of Public Sector Management Act 1994 relating to substandard performance and to prevail over
Workplace Agreements Act and thus, Public Service Appeal Board had jurisdiction to hear and determine matter Respondent argued that PSAB did not have jurisdiction because Workplace Agreements Act resolved an inconsistency that
arose and individual workplace agreement had primacy - Public Service Appeal Board found that Applicant had been
dismissed and pursuant to the workplace agreement the recourse in respect to dismissal was dealt with by Workplace
Agreements Act - One Member found that workplace agreement did not prevent the appeal being determined by Public
Service Appeal Board and there seemed to be an injustice to appeal against decision to terminate - Dismissed for want of
jurisdiction - Ms Thomas -v- Chief Executive Office, Ministry of Fair Trading - PSAB 1 of 2001 - Public Service Appeal
Board - SCOTT C. - 29/10/01 - Government Administration ........................................................................................................
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Complaint re breach of Workplace Agreement - Complainant argued that his termination was unfair and that he had not been
provided with any prior warning or the selection criteria for redundancy - Respondent argued that the termination was
based on a commercial decision to reduce the workforce in consultation with the Workplace Representative Committee Industrial Magistrate found that the dismissal was caused by a downturn in the industry and that there was no unfairness
which would support a claim for compensation - Dismissed - Mr RA Giddings -v- Austal Ships Pty Ltd - M 65 of 2001 Industrial Magistrate - Tarr IM - 17/10/01 - Other Manufacturing ................................................................................................

3089

Complaint re breach of Workplace Agreement - Claimant sought unpaid entitlements pursuant to the workplace agreement,
including claims for pre-judgment interest, penalties pursuant to s83(6) of the I.R. Act, 1979 and costs - Defendant
conceded that the Claimant was entitled to payment for normal working hours and holiday pay but denied liability for the
payment of pay in lieu of notice, maintaining that the Claimant resigned, and in such circumstances was not entitled to pay
in lieu of notice under the workplace agreement - Industrial Magistrate was not satisfied based on the evidence presented
that the Claimant was dismissed, therefore his claim for one week's pay in lieu of notice was dismissed - Further, IM issued
Orders by consent, that Respondent pay the Claimant the amount of $1058.00 plus interest fixed at $40.00, and reimburse
the Claimant the amount of $40.00 being the cost of making the claim - Reasons for Decision Issued - Mr P Maindok -vCabletech Electrical Pty Ltd - M 124 of 2001 - Industrial Magistrate - Tarr IM - 22/11/01 - Other Services ................................
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

APPENDIX I
COMPLAINTS
The Industrial Magistrate, during the six months ended December 31, 2001, dealt with the under mentioned complaints for breaches of Awards or
Industrial Agreements or breach of the Industrial Relations Act 1979, Minimum Conditions of Employment Act 1993, the Workplace Agreements
Act 1993, or the Regulations made there under. The decision of the Magistrate is briefly noted, but those cases involving points of particular interest
or importance are more fully reported.
No. of
complaint

Complainant

Defendant

Nature of Breach

Decision

Fine

Costs

CP 2/1999

GRAHAM CYRIL LILLEYMAN

BLACKLAW PTY LTD T/A L J
HOOKER KARRATHA

Workplace Agreements
Act 1993

8/9/1999

1, 000

300.00

CP 3/1999

GRAHAM CYRIL LILLEYMAN

RODERICK JOHN CROFTS

Workplace Agreements
Act 1993

8/9/1999

1, 000

300.00

CP 4/1999

GRAHAM CYRIL LILLEYMAN

RODERICK JOHN CROFTS

Workplace Agreements
Act 1993

8/9/1999

1, 000

300.00

CP 5/1999

GRAHAM CYRIL LILLEYMAN

YVONNE DAWN CROFTS

Workplace Agreements
Act 1993

8/9/1999

1, 000

300.00

CP 6/1999

GRAHAM CYRIL LILLEYMAN

BLACKLAW PTY LTD T/A L J
HOOKER KARRATHA

Workplace Agreements
Act 1993

8/9/1999

1, 000

300.00

CP 7/1999

GRAHAM CYRIL LILLEYMAN

YVONNE DAWN CROFTS

Workplace Agreements
Act 1993

8/9/1999

1, 000

300.00

CP 72/1999

TRANSPORT WORKERS UNION OF
AUSTRALIA, INDUSTRIAL UNION OF
WORKER, WESTERN AUSTRALIAN
BRANCH

JORDANVILLE PTY LTD

Award No.10 of 1961

5/10/01

Memorandum of
Consent

CP 73/1999

TRANPORT WORKERS UNION OF
AUSTRALIA, INDUSTRIAL UNION OF
WORKERS, WESTERN AUSTRALIAN
BRANCH

JORDANVILLE PTY LTD

Award No.10 of 1961

5/10/2001

Memorandum of
Consent

CP 74/1999

TRANPORT WORKERS UNION OF
AUSTRALIA, INDUSTRIAL UNION OF
WORKERS, WESTERN AUSTRALIAN
BRANCH

JORDANVILLE PTY LTD

Award No.10 of 1998

5/10/2001

Memorandum of
Consent

CP 83/1999

JUNE IDALIA HILL

UNCLE TOBYS COMPANY
LTD

Minimum Conditions of
Employment Act 1993

27/08/01

Discontinued

CP 221/1999

NORINE DIANNE CAREY

ROCHE BROS PTY LTD (ACN
004 142 223)

Workplace Agreements
Act 1993

5/09/01

Discontinued

CP 226/1999

CHRISTOPHER LAWENCE PETERS

JAMES TURNER ROOFING

Federal Award Breach –
Plumbing Industry (Qld &
WA) Award 1979

10/10/01

4200.00 payable
to the
complainant

CP 245/1999

PAUL RAYMOND DANSON

CHUBB SECURITY HOLDINGS
AUSTRALIA LTD

State Award Breach –
Security Officer’s Award
No. A25 of 1981

22/10/01

Discontinued

CP 27/2000

TRANSPORT WORKERS' UNION OF
AUSTRALIA, WA BRANCH

SOUTH WEST WASTE
DISPOSALS PTY LTD

Transport Workers’
(Refuse) Award, No.
C1106 of 1977

31/10/01

Discontinued

CP 67/2000

BRIAN EDWARD SMITH

ROSSDAWN NOMINEES PTY
LTD

Minimum Conditions of
Employment Act 1993

10/09/01

Discontinued

CP 76/2000

JAMES LUKEY, DEPARTMENT OF
PRODUCTIVITY AND LABOUR
RELATIONS

BAXENDALE INVESTMENTS
PTY LTD

State Award Breach –
Award No. A25 of 1981

21/11/01

Discontinued

CP 109/2000

BERYL JAON BYRNE

THE SISTERS OF MERCY
(AMALGAMATED) INC AND
MERCEDES COLLEGE

Independent School
Teachers’ Award and
WA Catholic Schools
EBA

1/08/01

Discontinued

CP 126/2000

GRAHAM MARCUS SARGANT

LOWNDES LAMBERT
AUSTRALIA PTY LTD

Minimum Conditions of
Employment Act 1993

22/8/01

Discontinued

CP 129/2000

NAOMI L MEDWID

CENTRAL METROPOLITAN
COLLEGE OF TAFE

Workplace Agreements
Act 1993

13/12/01

Dismissed

CP 151/2000

THE AUSTRALIAN MUNICIPAL,
ADMINISTRATIVE, CLERICAL AND
SERVICES UNION

DAMPIER TO BUNBURY
EMPLOYMENT PTY LTD

Dampier to Bunbury
Natural Gas Pipeline
Agreement of 1997

8/11/01

Discontinued

CP 157/2000

TANYA LOUISE OVANS

MALIBU BAY HOLDINGS PTY
LTD

State Award Breach –
Health Attendants
Award, A49 of 1978

18/7/01

Discontinued

CP 158/2000

ANDREW SANTAROSSA

ROCHE BROS PROPRIETARY
LIMITED

Workplace Agreement
No. 00-8129.005

19/12/01

Dismissed

CP 185/2000

TRANSPORT WORKERS UNION OF
AUSTRALIA, INDUSTRIAL UNION OF
WORKERS, WA BRANCH

HOLM PTY LTD

State Award Breach No. 10 of 1961

18/7/01

Discontinued

CP 207/2000

TRANSPORT WORKERS UNION OF
AUSTRALIA, INDUSTRIAL UNION OF
WORKERS, WA BRANCH

SWAN TRANSIT SERVICES
PTY LTD

Federal Award Breach –
C 11554 of 1995

20/09/01

Discontinued

CP 217/2000

TIMOTHY GEORGE MORGAN

TELSTRA CORPORATION LTD

Federal Agreement
Breach – Telstra
Corporation Customer
Field Workforce
Agreement 98/2000

19/09/01

Discontinued

CP 224/2000

ANDREW CHARLES GRAY

ADMIN COMMUNICATION
SERVICES PTY LTD

State Award Breach –
Commercial Travellers
and Sales Representatives
Award

12/09/01

Discontinued

CP 225/2000

TRANSPORT WORKERS' UNION OF
AUSTRALIA, WA BRANCH

SOUTH WEST WASTE
DISPOSALS PTY LTD

Transport Workers’
(Refuse) Award, No.
C1106 of 1977

31/10/01

Discontinued

CP 251/2000

NAOMI LYNETTE MEDWID

CENTRAL METROPOLITAN
COLLEGE OF TAFE

Workplace Agreements
Act 1993

13/12/01

Dismissed

(2)

Wages

18, 992.78

.
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No. of
complaint

Complainant

Defendant

Nature of Breach

Decision

Fine

CP 262/2000

JAMES LUKEY, DEPARTMENT OF
PRODUCTIVITY AND LABOUR
RELATIONS

FALCON INVESTIGATIONS &
SECURITY PTY LTD

State Award Breach –
A25 of 1981

29/10/01

Discontinued

CP 281/2000

KERRY JOAN SADLER

WESTERN AUSTRALIAN
POLICE SERVICE

State Agreement Breach
– No. PSAAG93 of 1998

16/08/01

Discontinued

CP 304/2000

AUSTRALIAN LIQUOR, HOSPITALITY
AND MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH

FALCON PROTECTIVE
SERVICES PTY LTD (ACN 089
919 068)

Federal Award Breach –
Security Officers Interim
Award (Western
Australia) 1996

3/10/01

Memorandum of
Consent

CP 305/2000

AUSTRALIAN MUNICIPAL,
ADMINISTRATIVE, CLERICAL AND
SERVICES UNION OF EMPLOYEES,
WA CLERICAL AND
ADMINISTRATIVE BRANCH

KALAMAZOO (AUSTRALIA)
PTY LTD

Clerks (Wholesale and
Retail Establishments)
Award No. 38 of 1947

8/11/01

Discontinued

CP 313/2000

NATHAN LORD

DAVID LEWIS

State Award Breach Building Trades
(Construction) Award
1987

3/10/01

Dismissed

CP 315/2000

ROBERT WILLIAM MCLEOD

BRL HARDY LIMITED

Workplace Agreements
Act 1993

20/09/01

Dismissed

CP 317/2000

FLEUR CHARD-WALKER

CONEY PTY LTD T/A
KARRAKATTA
MONUMENTAL WORKS

State Award Breach –
Monumental Masonary
Industry Award 1989

11/12/01

Discontinued

CP 318/2000

FLEUR CHARD-WALKER

CONEY PTY LTD T/A
KARRAKATTA
MONUMENTAL WORKS

Minimum Conditions of
Employment Act 1993

6/08/01

Discontinued

CP 324/2000

JUSTIN SABASTIAN STRANGE

MOONSTAR NOMINEES PTY
LTD

State Award Breach Award No.R48 of 1978

16/8/01

Complainant’s
claim is
dismissed

Costs

Wages

Defendant’s
counterclaim be
dismissed
CP 1/2001

IAN DERWENT RILEY

HEALY AIRCONDITIONING
PTY LTD

Workplace Agreements
Act 1993

8/8/01

Proved

CP 12/2001

FRANK ELWYN HUGHES

MANDURAH TAXIS PTY LTD

Workplace Agreements
Act 1993 – Prosecution
Jurisdiction

25/7/01

$1000.00
payable to
Consolidated
Revenue

CP 15/2001

FRANK ELWYN HUGHES

DONALD MAXWELL
WIMBRIDGE

Workplace Agreements
Act 1993 – Prosecution
Jurisdiction

25/7/01

$400.00 payable
to Consolidated
Revenue

CP 16/2001

FRANK ELWYN HUGHES

MANDURAH TAXIS PTY LTD

Workplace Agreements
Act 1993 – Prosecution
Jurisdiction

25/7/01

$1000.00
payable to
Consolidated
Revenue

CP 17/2001

NINA MARY STOKOE

DONALD MAXWELL
WIMBRIDGE

Workplace Agreements
Act 1993 – Prosecution
Jurisdiction

25/7/01

$400.00 payable
to Consolidated
Revenue

M 6/2001

EVA GRANDE

PINJARRA GOLF CLUB INC

Workplace Agreements
Act 1993

25/07/01

Discontinued

M 21/2001

LUCY SARAC

EHI AUSTRALIA PTY LTD

Workplace Agreements
Act 1993

7/08/01

Discontinued

M 23/2001

SHIRLENE COUTTS

BELMCOM PTY LTD

Workplace Agreements
Act 1993

24/10/01

M 30/2001

VALERIE PREUSS

PATRICK HEALEY

Enforcement of an Order
of the Commission,
Application 646/2000.

16/07/01

Discontinued

M 32/2001

KEITH NEIL WALTER KENRICK

THE SPEAKER OF THE
LEGISLATIVE ASSEMBLY

Parliamentary Employees
Award 1989 Award No.
A15 of 1987, A4 of 1988
and A7 of 1989

11/7/01

Discontinued

M 34/2001

ANDREW CHARLES GRAY

ADMIN COMMUNICATION
SERVICES PTY LTD

State Award Breach –
Commercial Travellers
and Sales Representatives
Award

12/09/01

Discontinued

M 35/2001

ANDREW CHARLES GRAY

ADMIN COMMUNICATION
SERVICES PTY LTD

State Award Breach –
Commercial Travellers
and Sales Representatives
Award

12/09/01

Discontinued

M 39/2001

JOHN COLLIER – DEPARTMENT OF
PRODUCTIVITY AND LABOUR
RELATIONS

RADARN PTY LTD

State Award Breach –
Building Trades
(Construction) Award
1987

19/09/01

2000.00

1676.89

M 40/2001

JOHN COLLIER – DEPARTMENT OF
PRODUCTIVITY AND LABOUR
RELATIONS

RADARN PTY LTD

State Award Breach –
Building Trades
(Construction) Award
1987

19/09/01

3000.00

5083.23

(3)

$3040.53
payable to
Complaina
nt
$88.40
payable to the
Claimant

$3,700.00
payable to
the
Claimant

$88.40
payable to the
Claimant

$2,750.00
payable to
the
Claimant

$3289.70,
in the
event that
payment of
$1057.70
in lieu of
notice has
already
been paid
the former
shall be
reduced by
$1057.70

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
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No. of
complaint

Complainant

Defendant

Nature of Breach

Decision

Fine

M 41/2001

COMMUNICATIONS, ELECTRICAL,
ELECTRONIC, ENERGY,
INFORMATION, POSTAL, PLUMBING
AND ALLIED WORKERS UNION OF
AUSTRALIA

RALPH M LEE PTY LTD

Workplace Relations Act
1996

4/12/01

M 42/2001

PAUL SMITH

ROCKINGHAM BOWLING
CLUB (INC)

Workplace Agreements
Act 1993

25/10/01

M 52/2001

BRIAN EDWARD SMITH

DAVID LEAKE & DEBORAH
PYM T/A CARDONIA FARMS

Workplace Agreements
Act 1993 & Minimum
Conditions of
Employment Act 1993

10/09/01

Discontinued

M 53/2001

CAROLYN JOY HAGUE

FAST FLOW PTY LTD T/A
WOMBAT LODGE

Workplace Agreements
Act 1993

18/7/01

Discontinued

M 63/2001

TRANSPORT WORKERS UNION OF
AUSTRALIA, INDUSTRIAL UNION OF
WORKERS, WA BRANCH

SWAN TOWING SERVICE PTY
LTD

State Award Breach –
Transport Workers’
(General) Award

31/08/01

Discontinued

M 64/2001

TRANSPORT WORKERS UNION OF
AUSTRALIA, INDUSTRIAL UNION OF
WORKERS, WA BRANCH

SWAN TOWING SERVICE PTY
LTD

State Award Breach –
Transport Workers’
(General) Award

31/08/01

Discontinued

M 65/2001

RAYMOND ANTHONY GIDDINGS

AUSTAL SHIPS PTY LTD

Workplace Agreements
Act 1993

17/10/01

Dismissed

M 66/2001

PETER JOHN UNSWORTH

AUSTAL SHIPS PTY LTD

Workplace Agreements
Act 1993

5/10/2001

Discontinued

M 70/2001

COMMUNICATIONS, ELECTRICAL,
ELECTRONIC, ENERGY,
INFORMATION, POSTAL, PLUMBING
AND ALLIED WORKERS UNION OF
AUSTRALIA, ENGINEERING &
ELECTRICAL DIVISION, WA BRANCH

MICKETH AUSTRALIA PTY
LTD

State Award Breach – No
Award Specified

23/8/01

Discontinued

M 73/2001

GREGG ARTHUR SOUTHGATE

THE WESTERN AUSTRALIAN
CENTRE FOR PATHOLOGY &
MEDICAL RESEARCH

Workplace Agreements
Act 1993

6/7/01

Discontinued

M 79/2001

BYRON HANSON

LINSAY BOYD & GERRY
LUDWIG – MAXX
IMPLEMENTATION

Minimum Conditions of
Employment Act 1993

9/8/01

Discontinued

M 83/2001

THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
AND PLASTERERS UNION OF
WORKERS

MAXINE JESSIE WOODS &
WARREN LESLIE WOODS
T/AS E.M.I.T.

State Award Breach –
Building Trades
(Construction) Award
1987

6/7/01

Discontinued

M 84/2001

THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
AND PLASTERERS UNION OF
WORKERS

MATEKO HOLDINGS PTY
LTD

State Award Breach –
Plaster, Plasterglass &
Cement Workers Award
A29 of 1989

18/10/01

8000.00

M 91/2001

COMMUNICATIONS, ELECTRICAL,
ELECTRONIC, ENERGY,
INFORMATION, POSTAL, PLUMBING
AND ALLIED WORKERS UNION OF
AUSTRALIA

ALINTAGAS NETWORKS PTY
LTD

Workplace Relations Act
1996 – ASU & CEPU
Varied Certified
Agreement

30/08/01

Dismissed

M 93/2001

JULIE HOLT

WA TOURISM COMMISSION

Workplace Agreements
Act 1993

30/7/01

Discontinued

M 94/2001

HUGH WARREN

McMAHON CONTRACTORS
PTY LTD

Workplace Agreements
Act 1993

10/09/01

Discontinued

M 98/2001

COMMUNICATIONS, ELECTRICAL,
ELECTRONIC, ENERGY,
INFORMATION, POSTAL, PLUMBING
AND ALLIED WORKERS UNION OF
AUSTRALIA

ALINTAGAS NETWORKS PTY
LTD

Workplace Relations Act
1996 – ASU & CEPU
Varied Certified
Agreement

30/08/01

Dismissed

M 99/2001

JUNE IRENE ELLIOTT

SHAHIN ENTERPRISES PTY
LTD T/A SMOKEMART

Workplace Agreements
Act 1993

13/08/01

Discontinued

M 100/2001

JAMES LUKEY, DEPARTMENT OF
PRODUCTIVITY AND LABOUR
RELATIONS

FALCON INVESTIGATIONS
AND SECURITY PTY LTD

State Award Breach –
Security Officers Award
No. A25 of 1981

29/10/01

Discontinued

M 101/2001

GREGORY PAUL LOGAN-SCALES,
DEPARTMENT OF PRODUCTIVITY
AND LABOUR RELATIONS

STANLEY ERIC TILBURY T/A
PARKSIDE PLASTERERS

State Award Breach –
Building Trades
(Construction) Award of
1978

26/7/01

Discontinued

M 102/2001

ROGER WILLIAMS

HEALY AIRCONDITIONING
PTY LTD

Workplace Agreements
Act 1993

19/07/01

M 103/2001

ASTRID VAN MOURIK

FOXINGTON PTY LTD T/A
LORDS SPORTS CLUB

Long Service Leave Act
1958

3/7/01

Discontinued

M 105/2001

GLEN SMITH

NONFERRAL (WA) PTY LTD

Workplace Agreements
Act 1993 & Workers’
Compensation and
Rehabilitation Act 1981

26/7/01

Discontinued

M 107/2001

THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
AND PLASTERERS UNION OF
WORKERS

TRANSFIELD PTY LTD

State Agreement Breach
– Transfield Pty Ltd,
Transfield Coatings (WA)
Industrial Agreement
1998

11/9/01

Discontinued

M 108/2001

WESTERN AUSTRALIAN BUILDERS’
LABOURERS, PAINTERS &
PLASTERERS UNION OF WORKERS

JAZZZSTAR INVESTMENTS
PTY LTD T/A DEPENDABLE
ROOFING

State Agreement Breach
– Dependable Roofing
Industrial Agreement,
No. AG106 of 1998.

20/8/01

Discontinued

M 111/2001

GARRY BRIAN PEARS

NORSU HOLDINGS PTY LTD

Minimum Conditions of
Employment Act 1993

4/10/01

Memorandum of
Consent

M 112/2001

GREGORY PAUL LOGAN-SCALES,
DEPARTMENT OF PRODUCTIVITY
AND LABOUR RELATIONS

KWINANA TRANSPORT
SERVICES PTY LTD

State Award Breach –
Transport Workers
General Award 1961

11/9/01

Discontinued

(4)

Costs

Wages

Discontinued

2393.70

167.80

7178.55

Judgment
for the
Claimant
in the sum
of $865.75
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M 113/2001

JUNE IDALIA HILL

THE UNCLE TOBY’S
COMPANY LIMITED

State Award Breach –
Shop and Warehouse
(Wholesale and Retail
Establishments) Award
1976

27/08/01

Discontinued

M 116/2001

PAULA MONICA NICHOLS

COLIN STREET CENTRE

Workplace Agreements
Act 1993

10/7/01

Discontinued

M 123/2001

CHRISTOPHER MINCHINTON

ENFIELD INVESTMENTS PTY
LTD

Long Service Leave Act
1958; Minimum
Conditions of
Employment Act 1993

1/08/01

Costs

By Consent
The
Respondent
shall pay the
Claimant
costs fixed
and agreed at
the sum of
$200.00

Wages

By
Consent
Responden
t shall pay
the
Claimant
$3,999.95
forthwith.

M 124/2001

PETER MAINDOK

CABLETECH ELECTRICAL
PTY LTD

Workplace Agreements
Act 1993 – Alleged
contravention of a
registered workplace
agreement

5/12/2001

$350.00 to
Claimant

$80.00 to
Claimant

$1058.00
subject to
the
deduction
of any
amount
payable to
the
Commissio
ner of
Taxation
pursuant
to the
Income
Tax
Assessmen
t Act 1936
and
actually
paid.

M 128/2001

MARIE CLAIRE MOSS

JAM DESIGN STUDIO

Enforcement of s.29
order of Commission

5/7/01

$250.00 to
Claimant

$40.00 to
Claimant

$1,420.36
to
Claimant +
interest at
the rate of
6% pa.
From
8/5/01 to
5/7/01
inclusive

M 136/2001

BRETT CHARLES REYNOLDS

OCEANFAST PTY LTD

Workplace Agreements
Act 1993

1/8/01

Discontinued

M 138/2001

KAREN BERNHARDT

MARANEL PTY LTD

Workplace Agreements
Act 1993

7/8/01

Discontinued

M 140/2001

SVJETLANA VUKOBRAT

DR CLIVE LAMOND

Workplace Agreements
Act 1993

5/7/01

Discontinued

M141/2001

GREGORY JOHN CLEMENTSON

P & M BUCKLEY PTY LTD T/A
SHAPES HEALTH CLUB

Minimum Conditions of
Employment Act 1993/
Workplace Relations Act
1996

16/7/01

Discontinued

M 143/2001

DAVID LOGAN

INITIATIVE HOLDINGS PTY
LTD T/A GPR T

M 144/2001

PETER WARCHOL

EDDIE CAMERON: WESTRAC
EQUIPMENT

Workplace Agreements
Act 1993

19/7/01

Discontinued

M 147/2001

ANTHONY JOHN WALKER

THE SPECIAL MINISTER OF
STATE

Workplace Relations Act
1996

10/10/01

Memorandum of
Consent

M 148/2001

MARY ANNETTE TROEDEL

LINFOOT CLEANING
SERVICES

Workplace Agreements
Act 1993

11/7/01

Discontinued

M 151/2001

GLEN RONALD CROOM

CENTURION TRANSPORT CO
PTY LTD

Minimum Conditions of
Employment Act 1993

9/9/01

Discontinued

M 153/2001

TINA MARY ROSS

JOGELE PTY LTD T/A
HARRISON TROTTER FIRST
NATIONAL REAL ESTATE

Minimum Conditions of
Employment Act 1993

1/8/01

Discontinued

M 156/2001

ANTONIO BELLISSIMO

ATLAS GROUP

Workplace Agreements
Act 1993

13/7/01

Discontinued

M 161/2001

CALOGERO TRANCHITA

ROY WESTON ST PAULS

Workplace Agreements
Act 1993

21/8/01

Discontinued

M 162/2001

VICTOR LESLIE CABLE

FISAL PTY LTD

State Award Breach –
The Shop and Warehouse
(Wholesale and Retail
Establishments) State
Award 1977

13/11/01

Discontinued

M 163/2001

RICHARD CURLEY

ROCHE BROS PTY LTD

Workplace Agreements
Act 1993

25/10/01

Discontinued

M 165/2001

TRANSPORT WORKERS UNION

JUPERO PTY LTD

State Award Breach –
Transport Workers’
(General) Award

11/09/01

Discontinued

M 166/2001

TRANSPORT WORKERS UNION OF
AUSTRALIA, INDUSTRIAL UNION OF
WORKERS, WA BRANCH

WENMAR PTY LTD

State Award Breach –
Transport Workers’
(General) Award

31/08/01

Discontinued

M 167/2001

TRANSPORT WORKERS UNION OF
AUSTRALIA, INDUSTRIAL UNION OF
WORKERS, WA BRANCH

CHANTRY HAULAGE PTY
LTD

State Award Breach –
Transport Workers’
(General) Award

20/09/01

Discontinued

M 168/2001

LEANNE CAROLYN PEARSON

CICERELLOS FREMANTLE
(CARRALONG NOMINEES
PTY LTD)

Workplace Agreements
Act 1993

13/06/01

Discontinued

(5)
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M 169/2001

TARA JANE ZEID, DEPARTMENT OF
PRODUCTIVITY AND LABOUR
RELATIONS

NEW WAVE NOMINEES PTY
LTD, T/AS NEW WAVE HAIR
CARE UNISEX

State Award Breach –
Hairdressers Award 1989
No.A32 of 1988

20/12/2001

$3020.00

M 170/2001

TARA JANE ZEID, DEPARTMENT OF
PRODUCTIVITY AND LABOUR
RELATIONS

NEW WAVE NOMINEES PTY
LTD, T/AS NEW WAVE HAIR
CARE UNISEX

State Award Breach –
Hairdressers Award 1989
No.A32 of 1988

20/12/2001

$940.00

M 171/2001

GEOFFREY STEPHEN HINCKS

DARRELL CROUCH &
ASSOCIATES PTY LTD

Enforcement of
Commission Order

13/09/01

M 173/2001

DEBORRAH ANNE-MARIE
McCLELLAND

MANDURAH OFFSHORE
FISHING AND SAILING CLUB

Workplace Agreements
Act 1993

27/08/01

Discontinued

M 174/2001

BERNIE JAMES NEAVE

WA UNIVERSAL RIGGING CO

Workplace Relations Act
1996

13/08/01

Final Orders
made in
accordance with
Memorandum of
Consent

M 175/2001

AUSTRALIAN LIQUOR, HOSPITALITY
AND MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH

BURSWOOD RESORT
(MANAGEMENT) LTD

Enforcement of
Commission Order

12/12/01

M 178/2001

KELVIN O’CONNOR

HARNISCHFEGER OF
AUSTRALIA PTY LTD

Long Service Leave Act
1958

27/6/01

Discontinued

M 179/2001

LEANNE MURRAY, DEPARTMENT OF
PRODUCTIVITY AND LABOUR
RELATIONS

AUSTRALASIAN GOLF
MASTERS PTY LTD

Minimum Conditions of
Employment Act 1993

4/10/01

250.00

M 181/2001

LEANNE MURRAY, DEPARTMENT OF
PRODUCTIVITY AND LABOUR
RELATIONS

PRINTS AND PRESENCE PTY
LTD

State Award Breach –
Shop and Warehouse
(Wholesale and Retail
Establishments) Award

8/08/01

M 182/2001

GREG LOGAN-SCALES,
DEPARTMENT OF PRODUCTIVITY
AND LABOUTR RELATIONS

KELSY INVESTMENTS PTY
LTD ACN 071 833 504

State Award Breach –
Motor Vehicle (Service
Station, Sales
Establishments, Rust
Prevention and Paint
Protection) Award;
Award No.29 of 1980

19/12/2001

$75.92

$5705.64

M 183/2001

GREG LOGAN-SCALES,
DEPARTMENT OF PRODUCTIVITY
AND LABOUR RELATIONS

KELSY INVESTMENTS PTY
LTD ACN 071 833 504

State Award Breach –
Motor Vehicle (Service
Station, Sales
Establishments, Rust
Prevention and Paint
Protection) Award;
Award No.29 of 1980

19/12/2001

$42.48

$3192.54

M 184/2001

GREG LOGAN-SCALES,
DEPARTMENT OF PRODUCTIVITY
AND LABOUR RELATIONS

KELSY INVESTMENTS PTY
LTD ACN 071 833 504

State Award Breach –
Motor Vehicle (Service
Station, Sales
Establishments, Rust
Prevention and Paint
Protection) Award;
Award No.29 of 1980

19/12/2001

$47.97

$3605.02

M 185/2001

GREG LOGAN-SCALES,
DEPARTMENT OF PRODUCTIVITY
AND LABOUR RELATIONS

KELSY INVESTMENTS PTY
LTD ACN 071 833 504

State Award Breach –
Motor Vehicle (Service
Station, Sales
Establishments, Rust
Prevention and Paint
Protection) Award;
Award No.29 of 1980

19/12/2001

$65.35

$4911.03

M 186/2001

GREG LOGAN-SCALES,
DEPARTMENT OF PRODUCTIVITY
AND LABOUR RELATIONS

WILLIAM BUYING

State Award Breach –
Vehicle Builders Award
No. 9 of 1971

4/10/01

Memorandum of
Consent

M 187/2001

GREG LOGAN-SCALES,
DEPARTMENT OF PRODUCTIVITY
AND LABOUR RELATIONS

WILLIAM BUYING AND JACK
BUYING

State Award Breach –
Vehicle Builders Award
No. 9 of 1971

4/10/01

Memorandum of
Consent

M 188/2001

GREG LOGAN-SCALES,
DEPARTMENTS OF PRODUCTIVITY
AND LABOUR RELATIONS

KELSY INVESTMENTS PTY
LTD ACN 071 822 504

State Award Breach –
Motor Vehicle (Service
Station, Sales
Establishments, Rust
Prevention and Paint
Protection) Award;
Award No.29 of 1980

19/12/2001

$28.40

M 190/2001

STEPHEN ALAN JONES

SKILL HIRE PTY LTD

Workplace Agreements
Act 1993

13/09/01

Discontinued

M 191/2001

RACHEL RIANE BROWN

JOHN BURNS

Workplace Agreements
Act 1993

8/8/01

Discontinued

M 192/2001

SIMON PATRICK BROTHERTON

NORTHSIDE FABRICATIONS

Workplace Agreements
Act 1993

1/8/01

(6)

Respondent
to pay
Claimant’s
costs fixed at
$50.00

$800.00
payable to
respondent

448.69

The
Responden
t is to pay
the
Claimant
$7,351.52
forthwith

$2134.05

In full and
final
settlement
of this
claim the
Responden
t shall
make an
ex-gratia
payment of
$500 to
the
Claimant
within 7
days
hereof

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
COMPLAINTS—continued
No. of
complaint

Complainant

Defendant

Nature of Breach

M 193/2001

BLAIR EDWARD DAVIES

PHOENIX PAINTS PTY LTD

Enforcement of
Commission Order

23/08/01

Discontinued

M 194/2001

JOHN EDWARD POWELL

SANDALFORD WINES

Minimum Conditions of
Employment Act 1993

10/08/01

Discontinued

M 195/2001

STEPHEN LEE DARBY

SKILL HIRE PTY LTD

Workplace Relations Act
1996 – AWA Breach

16/08/01

Discontinued

M 197/2001

GREG LOGAN-SCALES,
DEPARTMENT OF PRODUCTIVITY
AND LABOUR RELATIONS

TEMPLAR SECURITY PTY
LTD

State Award Breach –
Security Officers Award
No. A25 of 1981

27/09/01

Memorandum of
Consent

M 198/2001

GREG LOGAN-SCALES,
DEPARTMENT OF PRODUCTIVITY
AND LABOUR RELATIONS

TEMPLAR SECURITY PTY
LTD

State Award Breach –
Security Officers Award
No. A25 of 1981

27/09/01

Memorandum of
Consent

M 200/2001

MR RONALD WAYNE BALLUCCI,
DEPARTMENT OF PRODUCTIVITY
AND LABOUR RELATIONS

HORIZON RIDGE PTY LTD

State Award Breach –
Motor Vehicle (Service
Stations, Sales
Establishments, Rust
Prevention and Paint
Protection) Industry
Award No. 29 of 1980

28/11/01

Memorandum of
Consent

M 201/2001

MR RONALD WAYNE BALLUCCI,
DEPARTMENT OF PRODUCTIVITY
AND LABOUR RELATIONS

HORIZON RIDGE PTY LTD

State Award Breach –
Motor Vehicle (Service
Stations, Sales
Establishments, Rust
Prevention and Paint
Protection) Industry
Award No. 29 of 1980

28/11/01

Memorandum of
Consent

M 202/2001

MR RONALD WAYNE BALLUCCI,
DEPARTMENT OF PRODUCTIVITY
AND LABOUR RELATIONS

HORIZON RIDGE LTY LTD

State Award Breach Motor Vehicle (Service
Stations, Sales
Establishments, Rust
Prevention and Paint
Protection) Industry
Award No. 29 of 1980

28/11/01

Memorandum of
Consent

M 203/2001

GREG LOGAN-SCALES,
DEPARTMENT OF PRODUCTIVITY
AND LABOUR RELATIONS

KELSY INVESTMENTS PTY
LTD ACN 071 833 504

State Award Breach –
Motor Vehicle (Service
Station, Sales
Establishments, Rust
Prevention and Paint
Protection) Award;
Award No.29 of 1980

19/12/2001

$37.37

M 204/2001

VINCENT JOHN GROGAN

SKILL HIRE PTY LTD

Workplace Relations Act
1996 – AWA Breach

16/08/01

Discontinued

M 205/2001

ANDREW SHANE PELLICAAN

SKILL HIRE PTY LTD

Workplace Relations Act
1996 – AWA Breach

13/8/01

Discontinued

M 206/2001

GREGORY JOHN FARR

SKILL HIRE PTY LTD

Workplace Relations Act
1996 – AWA breach

10/08/01

Discontinued

M 207/2001

STEVEN DAVID SHANN

SKILL HIRE PTY LTD

Workplace Relations Act
1996 – AWA Breach

16/08/01

Discontinued

M 208/2001

HOLMES ALLEN WAGER

CHIEF EXECUTIVE
OFFICER/DIRECTOR
GENERAL, FAMILY &
CHILDRENS SERVICES

Workplace Agreements
Act 1993

25/09/01

Discontinued

M 209/2001

SAMANTHA EVA

ELECTROLUX HOME
PRODUCTS PTY LTD

Workplace Agreements
Act 1993

28/08/01

Discontinued

M 210/2001

BAINS HARDING INDUSTRIES PTY
LTD

ROSS CHAMBERLAIN

Long Service Act 1958

13/08/01

Discontinued

M 212/2001

NATALIE LISA MARIE WALLIS

DESTINATION HOLDING PTY
LTD T/A SUPA VALU
SHENTON PARK

Workplace Agreements
Act 1993

14/8/01

Final Orders
made in
accordance with
Memorandum of
Consent

M 213/2001

ALAN ROONEY

JOLLY’S TRANSPORT
SERVICES PTY LTD

Metal Trades (General)
Award 1965

15/08/01

Discontinued

M 214/2001

STEWART DAMIEN BEVEN

SECURE FORCE WA PTY LTD

Workplace Agreements
Act 1993

21/12/2001

Discontinued

M 215/2001

MICHAEL JAMES BODYCOAT

SECURE FORCE WA PTY LTD

Workplace Agreements
Act 1993

20/12/2001

Discontinued

M 216/2001

BRETT HOOGLAND

SECURE FORCE
INTERNATIONAL

Workplace Agreements
Act 1993

20/12/2001

Discontinued

M 217/2001

KAYVON HOOSHANGIAN

SECURE FORCE WA PTY LTD

Workplace Agreements
Act 1993

20/12/2001

Discontinued

M 218/2001

JOHN McKIDDIE

SECURE FORCE WA PTY LTD

Workplace Agreements
Act 1993

20/12/2001

Discontinued

M 219/2001

MALCOLM PERCY MOFFATT

SECURE FORCE WA PTY LTD

Workplace Agreements
Act 1993

20/12/2001

Discontinued

M 220/2001

LESLIE MULHOLLAND

SECURE FORCE WA PTY LTD

Workplace Agreements
Act 1993

20/12/2001

Discontinued

M 221/2001

DAVID START RANDLE

SECURE FORCE WA PTY LTD

Workplace Agreements
Act 1993

20/12/2001

Discontinued

M 222/01

MAUREEN JOYCE BELCHER

ABORIGINAL RIGHTS
LEAGUE

Workplace Relations Act
1996

21/11/01

$1500.00

M 223/2001

ALAN JOHN DAEMS (M&A’S OF
DENMARK)

ADAM WILLIAM McCONKEY

Enforcement of
Commission Order

Summary
Judgment

M 225/2001

AUSTRALIAN LIQUOR, HOSPITALITY
AND MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH

ROBERT STEENHOLDT

State Award Breach –
Children’s Services
(Private) Award 1990

27/08/01

M 226/2001

ALAN JOHN DAEMS (M&A’S OF
SENMARK)

ADAM WILLIAM McCONKEY

Enforcement of
Commission Order

Summary
Judgment

(7)

Decision

Fine

Costs

Wages

$3074.03

$47.00

$14400.00

$132.37 to
Claimant

$172.00 to
Claimant

$132.37 to
Claimant

$584.00 to
Claimant

Discontinued

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
COMPLAINTS—continued
No. of
complaint

Complainant

Defendant

Nature of Breach

Decision

Fine

M 227/2001

MICHAEL GEOFFREY JACKSON

SECURE FORCE WA PTY LTD

Workplace Agreements
Act 1993

20/12/2001

Discontinued

M 233/2001

VLADICA DJOROJEVIC

SECUREFORCE

Workplace Agreements
Act 1993

18/7/01

Discontinued

M 234/2001

CELINE SEAH

WINNERKRIS PTY LTD

Workplace Agreements
Act 1993

21/8/01

Discontinued

M 235/2001

GARRY L JOY

POLYMAZE PTY LTD T/F
POLYMAZE 96 TRUST T/A
DYNA ENGINEERING

State Award Breach –
Commercial Travellers
and Sales Representatives
Award 1978, No 35/1975

19/09/01

Discontinued

M 236/2001

MARIA JANE CAMPISI

MARTIN & ROISIN SHIELDS,
MORIARTY’S BAR & GRILL

State Award Breach –
Hotel and Tavern
Workers Award

17/09/01

Memorandum of
Consent

M 237/2001

GILBERT BERNARD BRODERICK

QVS CONTRACTING PTY LTD

Workplace Agreements
Act 1993

28/11/01

Discontinued

M 240/2001

DOUGLAS STYLES

CREATIVE PAVING

State Award Breach –
Building Trades
(Construction) Award
1987

20/8/01

Discontinued

M 241/2001

CHERYL ANNE SIMA

SKY JAM PTY LTD

Workplace Agreements
Act 1993

30/10/01

Discontinued

M 242/2001

TINA MAREE MORGAN

JENTECH INVESTMENTS PTY
LTD T/A RIVER FRESH SUPA
VALU AND JENTECH
INVESTMENTS PTY LTD T/A
DEWSONS

Workplace Agreements
Act 1993

6/9/01

Discontinued

M 243/2001

JOSEPHINE CLARE GREAVES

HANBERG ENTERPRISES PTY
LTD T/A BURGE AND
DUCKHAM FINANCIAL
PLANNING PTY LTD

Workplace Agreements
Act 1993

7/9/01

Discontinued

M 244/2001

MICHELLE CAROLYN JOY NEWBURY

CUDDLES GROUP PTY LTD

Workplace Agreements
Act 1993

29/08/01

Discontinued

M 247/2001

JEAN MATILDA KIRKHAM

DR KATRINA ALEXANDER

Enforcement of
Commission Order

19/10/01

Discontinued

M 248/2001

ENRIQUE GONZALEZ

SETH HOLDINGS PTY LTD

Workplace Agreements
Act 1993

25/09/01

Discontinued

M 249/2001

JOHN GREEN

SETH HOLDINGS PTY LTD

Workplace Agreements
Act 1993

25/09/01

Discontinued

M 250/01

RICK EVANS

SETH HOLDINGS PTY LTD
(ACN 092 688 607)

Workplace Agreements
Act 1993

3/10/2001

Discontinued

M 251/2001

EDWARD HEY

BELVEDERE CARAVAN PARK

Workplace Agreements
Act 1993

25/10/01

Discontinued

M 252/2001

ROBIN WILLIAMS

BELVEDERE CARAVAN PARK

Workplace Agreements
Act 1993

25/10/01

Discontinued

M 253/01

INGA ADIEL ROUTLEDGE

ST BARBARA MINES LIMITED

Workplace Agreements
Act 1993

5/10/2001

Discontinued

M 260/2001

LESLEY KWIATKOWSKI

AIRLITE CLEANING PTY LTD

Workplace Agreements
Act 1993

25/10/01

Discontinued

M 261/2001

RAYMOND MUSKETT

MY CASINO LTD

Minimum Conditions of
Employment Act 1993

27/11/01

Discontinued

M 263/2001

TONI HALASZ

COPPERMART PTY LTD

State Award Breach –
Shop and Warehouse
Award (Award No.R32
of 1976)

13/09/01

Discontinued

M 264/2001

JOHN KILBANE

DEWSONS DONNYBROOK
(BIRCH FAMILY TRUST)

Workplace Agreements
Act 1993

27/09/01

Memorandum of
Consent

M 265/2001

ANNA FOREHAN

HENRY WALKER ELTIN
CONTRACTING PTY LTD

Workplace Agreements
Act 1993

28/09/01

Discontinued

M 267/2001

RAYMOND WILLIAM TOOP

WESTRAC EQUIPMENT PTY
LTD

Workplace Agreements
Act 1993

25/09/01

Discontinued

M 274/2001

WILLIAM FREDERICK DOVE

M.S. INDUSTRIES PTY LTD

Workplace Agreements
Act 1993

3/10/2001

Memorandum of
Consent

M 282/2001

DONALD McLEOD

FALCON PROTECTIVE
SERVICES PTY LTD

Workplace Agreements
Act 1993

3/10/2001

Memorandum

M 285/2001

PAVEL ARTURO MEZA

PIEMAN AUSTRALIA PTL
(BOVELL’S BAKERY)

Workplace Agreements
Act 1993

18/09/01

Memorandum of
Consent

M 287/2001

PHILLIP MURRAY

SANDS MILK TRANSPORT

Workplace Agreements
Act 1993; Minimum
Conditions of
Employment Act 1993

10/10/01

Memorandum of
Consent

M 280/2001

LEE GOVAN

ALF ROCHE

Earth Moving and
Construction Award 1963

17/10/01

Discontinued

M 281/2001

JULIA BOYD

MULBERRY TREE CHILD
CARE CENTRE (NETPOINT
HOLDINGS PTY LTD)

Workplace Agreements
Act 1993

30/10/01

Discontinued

M 283/2001

JUSTIN SABASTIAN STRANGE

MOONSTAR NOMINEES PTY
LTD T/A BENNY’S BAR AND
CAFE

Industrial Relations Act
1979

30/10/01

Discontinued

M 288/2001

KENNETH MYLES

NEXPROP PTY LTD

Transport Workers
(General) Award

16/10/01

Discontinued

M 291/2001

JUDITH DICKIE

BURSWOOD HOTEL PTY LTD

Workplace Agreements
Act 1993

5/10/2001

Discontinued

M 293/2001

PHILLIP JOHN COOPER

SKILL HIRE PTY LTD

Workplace Agreements
Act 1993

17/10/01

Discontinued

M 295/2001

STEPHEN ALAN JONES

SKILL HIRE PTY LTD

Workplace Agreements
Act 1993

23/11/01

Discontinued

(8)

Costs

Wages

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
COMPLAINTS—continued
No. of
complaint
M 297/2001

Complainant

Defendant

LEANNE MURRAY, DEPARTMENT OF
CONSUMER & EMPLOYMENT
PROTECTION

TONY WEI PHOOI LEE &

M 298/2001

THOMAS BERT EVERINGHAM

R.W. PIPER AND SONS

M 301/2001

GEOFF McKAY

M 302/2001

Nature of Breach
Breach of State Award –
Motor Vehicle Industry
Award

Decision

Fine

5/12/2001

Discontinued

Enforcement of
Commission Order

9/10/2001

Discontinued

AARAT ELECTRICAL
SERVICES

Workplace Agreements
Act 1993

31/10/01

Discontinued

IRENE LOUISE AISBETT

DAVID A GILLET PTY LTD
T/A DAVID A GILLETT
FAMILY TRUST T/A DAVID
GILLETT

Long Service Leave Act
1958

16/11/01

Discontinued

M 303/2001

CHRISTINE KEAYS

STRILING FREIGHT

Workplace Agreements
Act 1993

9/11/01

Discontinued

M 307/2001

WAYNE FRANCIS GIBSON

NORTHROSE HOLDINGS T/A
SHINJU MOTORS

State Award Breach –
Motor Vehicle Industry
Award

9/11/01

Discontinued

M 309/2001

COMMUNICATIONS, ELECTRICAL,
ELECTRONIC, ENERGY,
INFORMATION, POSTAL, PLUMBING
AND ALLIED WORKERS UNION OF
AUSTRALIA

ALINTAGAS NETWORKS PTY
LTD

Workplace Relations Act
1996 – AlintaGas-ASU
and CEPU Varied
Certified Agreement

24/09/01

Discontinued

M 310/2001

FRED MARTIN

KIREEN NOMINEES PTY LTD

Workplace Agreements
Act 1993

19/12/01

Memorandum of
Consent

M 312/2001

RICHARD CHARLES WHYTE

MESSRS CLIVE, LES AND
GREG PAGE (IN
PARTNERSHIP) T/A
NARROGIN BRICK

Industrial Relations Act
1979

31/10/01

Discontinued

M 314/2001

THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRID INDUSTRIES UNION OF
WORKERS – WA BRACH

GARY EDWIN THORP T/A
TRACKSIDE SERVICE
CENTRE

Industrial Relations Act
1979 – Alleged failure to
comply with Metal
Trades (General) Award
No 13 of 1965

5/12/2001

ROSIE CHOOI EAN LEE

Costs

Wages

No 29 of 1980

And
DAVID MICHAEL LEECH T/A
TRACKSIDE SERVICE
CENTRE

M 315/2001

FLEUR CHARD-WALKER

CONEY PTY LTD T/A
KARRAKATTA
MONUMENTAL WORKS

State Award Breach –
Monumental Masonry
Industry Award 1989

11/12/01

Discontinued

M 316/2001

ROBERT GERALD TAYLOR

BRAMBLES

Workplace Agreements
Act 1993

19/10/01

Discontinued

M 318/2001

VICTOR CABLE

FISAL PTY LTD

State Award Breach –
Award R 32/1976

13/11/01

Discontinued

M 319/2001

ERIC R BATES

BURLAND INTERNATIONAL
INVESTMENTS PTY LTD T/A
BONAVITA AND ASSOCIATES

Minimum Conditions of
Employment Act 1993

26/10/01

Discontinued

M 322/2001

SHANE R HAMPTON

CONEY PTY LTD T/A
KARRAKATTA
MONUMENTAL WORKS

Minimum Conditions of
Employment Act 1993

19/11/01

Memorandum of
Consent

M 324/2001

GREGORY RICHARD
SHUTTLEWORTH

SILVICULTURE
MANAGEMENT PTY LTD

Enforcement of
Commission Order

12/10/01

Discontinued

M 325/2001

LOUISE MARTIN-ROSE

MICHAEL PEMBER
(BOATSHED MARKETS) &
CRAIG SKEAD (BOATSHED
MARKETS)

Workplace Agreements
Act 1993

19/11/01

Memorandum of
Consent

M 327/2001

ANNA WELLINGTON

BUCKS CLEANING &
PROPERTY SERVICES

Industrial Relations Act
1979

28/11/01

M 328/2001

PETER EDWIN WALKER

ADULTSHOP.COM LTD T/A
BARBARELLAS

Workplace Agreements
Act 1993

M 336/2001

BEVERLEY JEAN SOUTHALL

ALBANY AGRICULTURAL
SOCIETY INC

Workplace Agreements
Act 1993

27/12/2001

Discontinued

M 337/2001

KENNETH MYLES

NEXPROP PTY LTD

Industrial Relations Act
1979 – Transport
Workers’ (General)
Award

14/12/2001

Discontinued

M 340/2001

JENNIFER ELIZABETH ANDERSON

TELGO PTY LTD T/A FARMER
JACKS SUPERMARKETS

Workplace Agreements
Act 1993

6/12/2001

Discontinued

M 345/2001

GREG LOGAN-SCALES,
DEPARTMENT OF CONSUMER &
EMPLOYMENT PROTECTION

SOUTHERN EARTHMOVING
PTY LTD

Breach of State Award –
Earth Moving and
Construction Award

6/12/2001

Memorandum of
Consent

M 347/2001

BRIAN ALEXANDER WILLIAM FAGG

DONE KOLICHEV

Breach of State Award –
Building Trades Award
1968

12/12/2001

Memorandum of
Consent

$3870.00

No 10 of 1963

Long Service Leave Act
1958
M 350/2001

BERNARD NEAVE

WORKPAC PERTH
INDUSTRIAL PTY LTD

Workplace Agreements
Act 1993

5/12/2001

Discontinued

M 354/2001

STEVEN LOPRESTI

CAROUSEL GLASS PTY LTD
T/A MODERN GLASS

Workplace Agreements
Act 1993

12/12/2001

Discontinued

M 357/2001

BRANDEN PAUL HENDLE

COVINGTON REMOVALS

Minimum Conditions of
Employment Act 1993

5/12/2001

Memorandum of
Consent

M 360/2001

PATRICIA KENNEDY

LINFOOT CLEANING
SERVICES

Workplace Agreements
Act 1993

20/12/2001

Memorandum of
Consent

M 374/2001

MICKELINA BALDACCHINO

WHITFORDS SEA SPORTS
CLUB (INC)

State Award Breach –
Club Workers Award
1976

28/12/2001

Discontinued
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APPENDIX II
MINIMUM WAGE—AUSTRALIA
MINIMUM WEEKLY WAGE RATES UNDER AWARDS OF THE AUSTRALIAN CONCILIATION AND
ARBITRATION COMMISSION AND THE AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
Date of Operation (a)
Adult males—
1966— 11 July ......................................
1967— 1 July ........................................
1968— 25 October................................
1969— 19 December ............................
1971— 1 January ..................................
1972— 19 May .....................................
1973— 29 May .....................................
1974— 23 May .....................................
1975— 1 January ..................................
15 May .....................................
1976— 15 February ..............................
1 April ......................................
15 May .....................................
15 August .................................
22 November............................
1977— 31 March ..................................
24 May .....................................
22 August .................................
12 December ............................
1978— 28 February
7 June .......................................
12 December ............................
1979— 27 June .....................................
1980— 4 January ..................................
14 July......................................
1981— 9 January ..................................
7 May .......................................
1983— 6 October..................................
1984— 6 April ......................................
1985— 6 April ......................................
1985— 4 November ..............................
*1986—23 July .....................................
1997— 22 April (d) ..............................
1998— 29 April (d) ..............................
1999— 29 April (d) ..............................
2000— 1 May (d) .................................
2001— 2 May (d) .................................

Amount ($)
36.55
37.55
38.90
42.40
46.40
51.50
60.10
68.10
76.10
80.10
88.20
93.20
96.00
98.50
100.70
106.40
108.40
110.60
112.30
114.00
115.50
120.10
123.90
129.50
134.90
139.90
144.90
151.10
157.30
161.38
167.50
171.37
359.40
373.40
385.40
400.40
413.40

Date of Operation
Adult females—
1974— 23 May.....................................
30 September (b) .....................
1975— 1 January..................................
15 May.....................................
30 June (c) ...............................
18 September ...........................
1976— 15 February..............................
1 April .....................................
15 May.....................................
15 August ................................
1977— 31 March..................................
24 May.....................................
22 August ................................
12 December............................
1978— 28 February..............................
7 June.......................................
12 December............................
1979— 27 June.....................................
1980— 4 January..................................
14 July .....................................
1981— 9 January..................................
7 May.......................................
1983— 6 October .................................
1984— 6 April......................................
1985— 6 April......................................
1985— 4 November..............................
*1986—23 July.......................................
1997— 22 April (d) .............................
1998— 29 April (d) .............................
1999— 29 April (d) .............................
2000— 1 May (d) ................................
2001— 2 May (d) ................................

Amount ($)
57.90
61.30
68.50
72.10
80.10
82.90
88.20
93.20
96.00
98.50
106.40
108.40
110.60
112.30
114.00
115.50
120.00
123.90
129.50
134.90
139.90
144.90
151.10
157.30
161.38
167.50
171.37
359.40
373.40
385.40
400.40
413.40

(a) Rates operative from beginning of first pay-period commencing on or after the date shown.
(b) Rate operative from the beginning of the pay-period in which 30 September occurs.
(c) Rate operative from the beginning of the pay-period in which 30 June occurs.
*(Editor’s Note: The National Wage case of December 1986 Print G64000 contained no increase in the minimum wage. The Full Bench of the
Australian Commission decided that the special needs of lower paid workers should be addressed through supplementary payments.)
(d) Amendment to operate from date of variation to award.
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

APPENDIX III
MINIMUM WAGE—WESTERN AUSTRALIA
WEEKLY RATES FOR ADULT WORKERS UNDER APPROPRIATE AWARDS AND INDUSTRIAL
AGREEMENTS OF THE WESTERN AUSTRALIAN INDUSTRIAL COMMISSION.(c)

Date of Operation

26th October, 1970....................
26th October, 1971.....................
26th June, 1972 ..........................
8th June, 1973 ............................
17th September, 1973.................
31st May, 1974...........................
1st May, 1975.............................
30th June, 1975 ..........................
15th May, 1976 ..........................
15th August, 1976 (a).................
15th November, 1976 (a)............
....................................................
15th February, 1977 (a) ..............
15th May, 1977 (a) .....................
15th August, 1977 (a).................
29th December, 1977 .................
28th February, 1978 ...................
7th June, 1978 ............................
12th December, 1978 .................
27th June, 1979 ..........................
4th January, 1980 .......................
14th July, 1980 ...........................
9th January, 1981 .......................
7th May, 1981 ............................
16th November, 1981 .................
7th February, 1983 .....................
6th October, 1983.......................
6th April, 1984 ...........................
6th April, 1985 ...........................
4th November, 1985 ...................
....................................................
1st July, 1986 .............................
10th March, 1987 .......................
5th February, 1988 .....................
9th September, 1988...................
1st October, 1989 .......................
24th September, 1991.................
30th November, 1992 .................
14th November, 1997 .................
12th June, 1998 (d).....................
1st August 1999..........................
1st August 2000..........................
1st August 2001..........................

Locality

Males

Whole of State .....
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
......................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
......................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................
do ..................

Females

$
49.00
51.50
53.50
57.00
61.50
69.00
82.50
82.50
94.20
97.40
99.80

$
57.90
72.10
80.10
91.50
94.60
97.00

106.40
108.80
111.40
114.10
116.90
118.30
123.00
126.90
132.60
138.20
143.30
148.50
151.20
169.80
182.40
189.90
194.80
202.20

103.60
106.00
108.60
111.20
114.00
115.50
120.10
123.90
129.50
134.90
139.90
144.90
151.20(b)
169.80
182.40
189.90
194.80
202.20

206.90
216.90
222.90
229.60
248.80
268.80
275.50
359.40
373.40
385.40
400.40
413.40

206.90
216.90
222.90
229.60
248.80
268.80
275.50
359.40
373.40
385.40
400.40
413.40

Published in
Industrial
Gazette
Vol.
50
51
52
53
53
54
55
55
56
56
56
57
57
57
57
58
58
58
59
59
60
60
61
61
61
63
63
64
65
66
66
67
68
68
69
71
73
77
78
79
80
81

Page
825
1029
445
595
1081
411
535
535
788
1131
1789
7
7
7
7
111
471
927
7
1009
281
1327
153
847
1894
379
2207
847
657
4;
136
1139
435
949
2412
2913
2748
4
3177
2579
1847
3379
1721

MINIMUM WEEKLY RATES OF PAY FOR ALL STATE ADULT EMPLOYEES UNDER THE MINIMUM
CONDITIONS OF EMPLOYMENT ACT 1993(c)
G.G. REFERENCE
DATE
PAGE
3rd December, 1993 ...................
do ..................
275.50
275.50
3/12/93
6464
29th August, 1994 ......................
do ..................
301.10
301.10
29/8/94
4465
29th September, 1995.................
do ..................
317.10
317.10
29/9/95
4697
29th October, 1996 ....................
do ..................
332.00
332.00
29/10/96
5753
10th November, 1997 .................
do ..................
335.00
335.00
10/11/97
6203
7th December, 1998 ...................
do ..................
346.70
346.70
7/12/98
6545
1st March, 2000..........................
do ..................
368.00
368.00
1/3/00
1007
22nd March, 2001 ......................
do ..................
400.40
400.40
22/3/01
1475
(a)
(b)
(c)
(d)

Declaration by Commission - No General Order issued. Amendments to be made on application by parties.
From 16th November, 1981 the Commission in Court Session announced that one minimum wage for adult employees regardless of sex
should apply.
As of 1 December 1993 the setting of the Minimum Weekly Rates of Pay became the responsibility of the Minister for Labour Relations
under the Minimum Conditions of Employment Act 1993 as reported by order published in the Western Australian Government Gazette
and applies to all employees in the State.
Statement of Principles - Amendment to be made on application of Parties
(11)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
GENERAL ORDERS OF THE COMMISSION—continued

APPENDIX IV

Date
Delivered

Description/
Commentary

Increase

Date of
Operation

Order
Number

Reference
Vol.
Page

Order
Number

Reference
Vol.
Page

GENERAL ORDERS OF THE COMMISSION†

1975-79 Industrial Arbitration Act 1912-1973 Section 94A
1979
Industrial Relations Act 1979 Part II Division 3
Editiors Note: For information as to Awards and Agreements varied by each General Order refer to relevant Schedules.

Date
Delivered
1/7/75 *

Description/
Commentary
Applications by various
unions to amend awards
to provide for Wage
Indexation or for related
matters.
Total wage rates to be
increased in accordance
with the CPI for the
June, September &
December quarters 1975.

Increase

Date of
Operation

3.6%

15/5/75

3.5%
6.4%

15/8/75
15/2/76

3%

15/5/76

55

803

62/76

56

679

14/5/76

General Order - S.94A Wage Indexation Interim
Order

29/4/76

Judgment

-

56

787

20/8/76

Wage Indexation Principles & Operation of

-

56

1131

30/8/76

General Order - S.94A -

62/76

56

1255

Agreements - Industrial Amendments or variation of
Awards - Amendment of

-

56

1259

56

1264

Wage Indexation Principles & Operation of

-

56

1789

Wage Indexation
Final Order

7/12/76

7/12/76

$2.50 up to
$166.00
1.5% above
$166.00

15/8/76

General Order -

2.2%
ordinary
rates

15/11/76

488/76

57

7

General Order

2.2%
extended for
all purposes

6/12/76

488/76

57

7

$6.60
$2.40
$2.60

15/2/77
15/5/77
15/8/77

29/12/77

821/77

58

111

1/1/78

8/78

58

116

28/2/78

37/78

58

471

7/6/78

203/78

58

927

Total wage rates increased
by the amount of increase
of the state minimum wage
for adult males in a/c
with the CPI.

29/12/77

27/1/78

16/3/78

General Order - S.94A
Wage Indexation Order

$2.10 or 1.5%
whichever is
the greater
(Junior 1.5%
only)

General Order - S.94A
Long Service Leave Order
(Long Service Leave
Conditions
set out in schedule at
58 WAIG 1)
General Order - S.94A
Wage Indexation of $2.60

1.5% up to max
1.5% to max
20c p/h
1.5% shift

15/6/78

General Order - S.94A
Wage Indexation

1.3% flat

† Includes variations pursuant to Industrial Relations Legislation Amendment and Repeal Act 1995 and the Labour Relations Legislation Amendment Act 1997.
* While this is effectively the first general wage indexation order, the Industrial Arbitration Act was not amended to include General Orders until November 1975. (Act amended
by No. 81 of 1975).
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
GENERAL ORDERS OF THE COMMISSION—continued
Date
Delivered

Description/
Commentary

Increase

Date of
Operation

Order
Number

Reference
Vol.
Page

22/12/78

General Order - S.94A
Wage Indexation

4%

12/12/78

486 &
585/78

59

7

6/6/79

General order - S.94A
Wage Indexation

3.2%

27/7/79

44 &
131/79

59

1009

10/1/80

General Order - S.94A
Wage Indexation

4.5%

4/1/80

381 &
434/1979

60

281

15/6/80

General Order - S.50
District & Location
Allowances

-

26/7/80

294/77
319-321/77
529/79

60

1141

21/7/80

General Order under
Section 51(2) of the 1A
Act, 1979 relating to wage
indexation

4.2%

14/7/80

419/80

60

1327

60

1626

15/1/81

General Order S.51 (2)
Wage Indexation

3.7%

9/1/81

19/81

61

153

4/5/81

General Order S.51 (2)
Wage Indexation
Interim Order

3.6%

7/6/81

286/81

61

847

3/7/81

Final Order

61

1039

18/8/81

General Order S.50
Location Allowances

8/12/81

General Order S.50 (2)
Wage Indexation (Junior
wages proportionate)

14/12/81

1/7/81

452/81

61

1661

16/11/81

612/81

61

1894

General Order S.50 (2)
“Government Employees
Service and Supplementary
Payments Order”

28/9/81
and
16/11/81

715/81

62

131

30/4/82

General Order Variation of Order No.
715/81 “Govt Employees
Service & Supplementary
Payments Order”

8/1/82

269/82

62

904

4/8/82

General Order S.50
Interim Order
Location Allowances

1/7/82

437/82

62

2359

15/11/82

General Order S.50(2)
“Govt Employees Service
and Supplementary
Payments Order” amended
& consolidated

28/9/81
and
16/11/81

764/82

62

2924

26/1/83

General Order - Part II
Division 3 - Restraint on
Remuneration

26/1/83
(to
30/6/83)
(& thereafter until
varied or
rescinded)

1/83

63

257

4/2/83

General Order S.50(2) Minimum wage due to
salaries and wages freeze
Act 1982 No Application
to Public Sec. Employees

7/2/83

534/82

63

379

1/11/83

State Review of National
Wage Decision, 1983
Minimum Wage-Interim.
Ord. (Note: Ord. contains
cancellation of Ord. 1
of 83-Restraint on
Increases in
Remuneration)

6/10/83

461/83

63

2207

28/12/83

Correction to Order

461/83

63

2496

2/3/84

Final Order

461/83

64

407

9/12/83

General Order S.50
Location Allowances
in Private Awards

291/83

64

5

$6.30

4.3%

5/12/83
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
GENERAL ORDERS OF THE COMMISSION—continued
Date
Delivered

Description/
Commentary

Increase

4.1%

Date of
Operation

Order
Number

Reference
Vol.
Page

6/4/84

104/84

64

847

13/4/84

General Order S.51
State Review of National
Wage Decision, April 1984
Minimum Wage

29/2/84

General Order S.50(2)
Closure of Business on
April 24, 1984

24/4/84

141/84

64

261

6/7/84

General Order Location
Allowances in Private
Sector Awards

1/7/84

477/84

64

1235

26/11/84

General Order Closure of
Business on 24th & 31st
December, 1984

24/12/84
31/12/84

1008/84

64

2123

10/4/85

General Order State
Review of National Wage
Decision 1985
Minimum Wage

6/4/85

104/85

65

657

26/6/85

General Order S.50
Location Allowances
in Private Sec. Awards

1/7/85

397/85

65

1349

4/7/85

General Order S.50
Junior Employees and
Apprentices Order Re:
Reduction of Rates of
Pay in Private
Industry Awards

4/7/85

69/85

65

1331

27/11/85

Interim Order (Tin
Mining Ind Adj Sine
Die) 461/83
State Review of
National Wage Dec.
1985 Minimum Wage

4/11/85

821/85

66

4

20/12/85

Order to Vary
By Adding Tin Mining
Award 14/71 to Schedule

4/11/85

821/85

66

135

16/12/85

General Order
Part II Division 3 State Government
Wages Employees Long Service Leave
Conditions -

1/1/86

763/82

66

319

23/7/86

State Review of National Wage
Decision 1986 - Minimum Wage,
(incorporating Superannuation
by individual application)

1/7/86

261/86

66

1139

19/6/86

General Order S.50
Location Allowances in
Private Sector Awards

1/7/86

409/86

66

1149

18/3/87

State Review of National
Wage Decision - Claim
re Exclusion from Schedule

1/7/86

261/86

67

762

25/3/87

State Review of National
Wage Decision 1986 Minimum Wage Second Tier

10/3/87

1195/86

67

435

2.6%

3.8%

2.3%

$10 plus 4%

3/4/87

General Order Varying
Awards Affected by State
Review of National Wage
Decision - Standardisation
of Rents.

15/4/87

549,555,
557,559,
561,587
T5 and
PSA 40/86

67

776

17/6/87

General Order S.50,
Location Allowances in
Private Sector Awards

1/7/87

603/87

67

1094

24/3/88

State Review of National
Wage Decision 1988 Minimum Wage

5/2/88

1406/87

68

949

31/12/87

General Order S.50 Location Allowances in
Private Sector Awards.

1/12/88

1353/87

68

996

16/12/87

General Order S.50 Cancellation of General
Order No. 69 of 1985.

16/12/87

1333/87

68

385

6.00

(14)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
GENERAL ORDERS OF THE COMMISSION—continued
Date
Delivered

Description/
Commentary

Increase

Date of
Operation

Order
Number

Reference
Vol.
Page

16/6/88

General Order S.50 Location Allowance in
Government Awards

1/1/88

1258/87 &
C176/88

68

1681

24/6/88

General Order S.50 Location Allowance in
Private Awards

1/7/88

517/88

68

1686

8/9/88

General Order S.50 Variation of Order
No. 764/82 “Government
Employees Service &
Supplementary Payments
Order”

4/12/87

180/88

68

2411

9/9/88

State Review of National
Wage Decision 1988 Minimum Wage

3% and $10.00
(structural
efficiency)

14/9/88

730/88

68

2412

17/1/89

General Order S.50 Variation of General Order
730 of 1988 - Increase in
minimum weekly rate for
trainees under Australian
Traineeship System

To $104.60 and
$3.75 per week

17/1/89
and
17/7/89

1703/88

69

985

3/2/89

General Order S.50 - Western
Australian Government
Employees Redeployment,
Retraining & Redundancy
General Order

17/1/89

1329/88

69
69

517
1383

29/5/89

General Order S.50 Variation of Location
Allowances in Government
Awards to account
for Consumer Price Index
increase

1/1/89

278/89

69

2297

5/9/89

Correction to Order
No. 278/89 - Location
Allowances

1/1/89

278/89

69

2840

8/9/89

State Review of National
Wage Decision - Minimum
Wage

1/10/89
(Minimum
Wage)

1940/89

69

2913

14/8/89

General Order S.50 Variation of Order
No. 517/88 Location
Allowances in Private
Awards

1/7/89

834/89

69

3217

1/11/89

General Order S.50 - Minimum
Conditions for Annual Leave
for Non-Award or Agreement
covered employees

7/11/89

398/88

69

3487

31/7/90

General Order S.50 - Location
Allowances in Private Awards

1/7/90

778/1990
& 1065/90

70

2995

3/8/90

General Order S.50 Variation and consolidation of Order No. 398/88
- Minimum Conditions for
Annual Leave for Non-Award
or Agreement covered
employees - Conditions
for real estate sales
representatives

3/8/90

450/90

70

2998

16/4/91

General Order S.50 District Allowances in
Government Awards

7.78%

1/1/90

241/91

71

2007

16/4/91

General Order S.50 District Allowances in
Government Awards

7.42%

1/1/91

280/91

71

2007

17/6/91

State Review of National
Wage Decision

2.5%

704/91

71

1723

24/9/91

State Review of National
Wage Decision - Variation
to General Order 704/91
- Minimum Wage

$20

1309 &
1310/91

71

2748

7.74%

$10.00, $12.50
and $15.00 or
3% depending
on skill level

24/9/91
Minimum
Wage)
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
GENERAL ORDERS OF THE COMMISSION—continued
Date
Delivered

Description/
Commentary

Increase
-

Date of
Operation

Order
Number

Reference
Vol.
Page

1/7/91

1049/91

71

2753

8/10/91

S.50 General Order Variation to General
Order 1065/1990 - Location Allowances in
Private Awards

31/1/92

State Review of National
Wage Decision - Variation to
General Order 1309 & 1310/91
and insertion of clause,
“State Wage Principles”, into
all awards and agreements

31/1/92

1752/91

72

191

30/10/92

General Order S.50 - Location
Allowances in Private Sector
Awards - General Order
No. 1041/91 rescinded

1/7/92
except the
Building
Trades (Construction)
Award 26/10/92

851/92

72

2498

30/11/92

General Order S.50 Adult Minimum Wage Paragraph (2) of General
Order No. 1309 & 1310/91
rescinded

30/11/92

415A/92

73

4

11/1/93

General Order S.50 Variation and Consolidation
of Order No. 1329/88 Western Australian Government
Employees Redeployment,
Retraining and Redundancy
General Order

11/1/93

1465/92

73

215

14/7/93

General Order S.50 Location Allowances in
Private Awards - General
Order No. 851/92 rescinded

1/7/93

943/93

73

1989

26/10/93

General Order S.50 Variation to Western
Australian Government
Employees Redeployment,
Retraining and Redundancy
General Order No. 1329/88 to
include Printing (Government)
Award, 1990

26/10/93

820/1993

73

3307

14/12/93

General Order S.50 General Order No. 764/1982
“Government Employees Service
and Supplementary Payments
Order” rescinded

7/12/93

1325/1993

74

1

24/12/93

State Review of National
Wage Decision - State Wage
Principles December 1993 Insertion of clause into
all Awards and Industrial
Agreements

24/12/93

1457/1993

74

198

12/11/93

General Order S.50 Variation and Consolidation
of Order No. 1329/88 Western Australian Government
Employees Redeployment,
Retraining and Redundancy
General Order

12/11/93

1059/1993

74

552

5/7/94

General Order S.50 Location Allowances in
Private Awards - General
Order No. 943/93 rescinded

5/7/94

714/1994

74

1869

30/12/94

State Review of National Wage
Decision - Variation to
General Order No. 1457/1993 Statement of Principles
December 1994 - Insertion of
clause into all Awards and
Industrial Agreements

30/12/94

985/94

75

23

3/7/95

General Order S.50 Location Allowances in
Private Awards - General
Order No. 714/1994 rescinded

3/7/95

641/95

75

2125

2.5%

1%

$8.00

$8.00
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
GENERAL ORDERS OF THE COMMISSION—continued
Date
Delivered

Description/
Commentary

14/3/96

State Review of National Wage
Decision - Variation to
General Order No. 985/1994 Statement of Principles
March 1996 - Insertion of
clause into all Awards and
Industrial Agreements covering
more than one enterprise

15/7/96

Increase
$8.00

Date of
Operation

Order
Number

Reference
Vol.
Page

14/3/96

1164/95

76

911

Review and Variations of Awards,
Industrial Agreements and Orders Industrial Relations Legislation
Amendment and Repeal Act 1995 Resolution of Disputes Requirement

16/8/96

693/96

76

2768

15/7/96

Review and Variation of Awards,
Industrial Agreements and Orders Industrial Relations Legislation
Amendment and Repeal Act 1995 Inspection of Records Requirements

16/7/96

694/96

76

2789

7/8/96

State Review of National Wage
Decision - Variation to
General Order No. 1164/1995 Statement of Principles
August 1996 - Insertion of
clause into all Awards and
Industrial Agreements covering
more than one enterprise

7/8/96

915/96

76

3368

9/8/96

General Order S.50 Location Allowances in
Private Awards - General
Order No. 641/1995 rescinded

1/7/96

911/96

76

3365

18/9/97

General Order S.50 Location Allowances in
Private Awards - General
Order No. 911/1996 rescinded

1/7/97

1400/97

77

2547

20/10/97

State Review of National Wage
Decision - Variation to General
Order No. 915/1996 - Statement
of Principles November 1997 Adult Minimum Wage - Insertion
of clause into all Awards and
Industrial Agreements covering
more than one enterprise

14/11/97

940/97

77

3177

22/11/97

Review and Variation of Awards,
Industrial Agreements and Orders S.32, Labour Relations Legislation
Amendment Act 1997 - Resolution
of Disputes Requirements.

22/11/97

2053/97

77

3079

22/11/97

Review and Variation of Awards,
Industrial Agreements and Orders S.32 (2) & (3), Labour Relations
Legislation Amendment Act 1997 Right of Entry

22/11/97

2053/97

77

3138

16/4/98

Review and Variation of Awards,
Industrial Agreements and Orders
- S.34, Labour Relations Legislation
Amendment Act 1997 - Inspection
of Records Requirements

16/4/98

491/98

77

1471

16/4/98

Correction - Review and Variations
of Awards, Industrial Agreements and
- S.32, Labour Relations Legislation
Amendment Act 1997 - Resolution
of Disputes Requirements.

16/4/98

2053/97

78

1563

12/6/98

State Review of National Wage
Decision - Cancellation of General
Order No. 940/97 - Statement
of Principles-June 1998 - Cancellation
and insertion of clause into all awards
and industrial agreements covering
more than one enterprise Adult Minimum Wage.

12/6/98

757/98

78

2579

26/6/98

Review and Variation of Awards,
Industrial Agreements and Orders S.13 (6), Industrial Relations Legislation
Amendment and Repeal Act 1995
- Superannuation Requirements

26/6/98

599/98

78

2559

$8.00

$10.00

$10.00, $12.00
or $14.00 depending
on award rate.
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
GENERAL ORDERS OF THE COMMISSION—continued
Date
Delivered

Description/
Commentary

Increase

Date of
Operation

Order
Number

Reference
Vol.
Page

17/7/98

General Order S.50 Location Allowances in
Private Awards - General
Order No. 1400/1997 rescinded

1/7/98

975/98

78

2999

28/6/99

General Order S.50 –
Location Allowances in
Private Awards – General Order
No. 975/1998 replaced &
rescinded

1/7/99

690/99

79

1843

6/7/99

General Order S.51 – State Review
of National Wage Decision –
Cancellation of General Order
No. 757/98 (dated 12/6/98) –
1A - Statement of Principles
June (Deleted) – Arrangement
Clause and 1B – Minimum
Adult Award Wage or
Minimum Adult Wage
Clause/provision varied –
“rates of pay provisions”
varied by Arbitrated Safety
Net Adjustment

$10.00 or $12.00
depending on
award rate.

1/8/99

609/99

79

1847

17/7/00

General Order S.51 – State Review
of National Wage Decision –
Cancellation of General Order
No. 609/99 (dated 6/7/99) –
IB – Minimum Adult Award Wage
or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay
provisions” varied by Arbitrated
Safety Net Adjustment, Previous
ASNA Provisions incorporated
into the Awards be varied

$15.00

1/8/00

654/00

80

3379

1/8/00

General Order S.50 – Location
Allowances in Private Awards –
General Order No. 690/1999
replaced & rescinded

1/8/00

1050/00

80

3153

25/6/01

General Order S.50 – Location
Allowances in Private Awards –
General Order No. 1050/2000
replaced & rescinded

1/7/01

718/01

81

1559

25/7/01

General Order S.51 – State Review
of National Wage Decision –
Cancels General Order
No. 654/2000 (dated 11/5/00),
Statement of Principles (replaced),
“rates of pay” varied by Arbitrated
Safety Net Adjustment, Minimum
Adult Wage (varied))

1/8/01

752/01

81

1721

$13.00, $15.00
or $17.00 depending
on award rate.
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

APPENDIX
V
Date of

Area
Governed

Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

INDUSTRIAL ARBITRATION ACT—AWARDS IN FORCE
INDUSTRIAL RELATIONS ACT (as from 1/3/85)
(see Editor's note at bottom of page)
The following table contains a list of Awards currently in force, showing the area governed by each Award, the date during which it operates, registered
number of Award, date of delivery and a reference to “Industrial Gazette” where reported therein.
EDITOR’S NOTE (1) Awards of the Western Australian Coal Industry Tribunal are shown in Appendix XI
(2) Awards of the Railway Classification Board are shown in Appendix XIII.
(3) Awards of the Public Service Arbitration Act, 1912, section 93 provided: Notwithstanding the expiry of the term of an award,
the award shall, subject to any variation made under this Act, continue in force until a new award in substitution for that award
has been made. (See s.37(4) I.A. Act 1979) and I.R. Act 1979)
(4) For Awards affected by orders made under Sections 23 and 44 (I.R. Act 1979) see Appendix IX.
(5) Consent awards are marked by an asterisk.
(6) On 1 March, 1985 the Industrial Relations Act 1979 was proclaimed.
(7) For amendments, references to cancelled or replaced awards prior to Vol. 80, see Appendix V, Vol. 79, Part 2.

Title
Aboriginal Medical
Services Employees’
Award

ACTIV Foundation
(Salaried Officers)
Award (was previously
called Slow Learning
Children’s Group
(Salaried Officers)
Award)

Aerated Water and Cordial
Manufacturing Award

Aged and Disabled
Persons Hostels
Award, 1987
(Replaced Hostel
Workers (Aged and
Disabled Persons
Hostels) Award
No. R5/1976

Area
Governed
Whole of State
(For amendments prior
to Consolidation, see
Vol. 79, Part 2)

Whole of State

Whole of State
(For amendments prior
to Consolidation, see
Vol. 79, Part 2)

Whole of State

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

8 February 1988 ....................................................................................
Amended Section 93(6) (Consolidation) ...............................................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 431/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 657/2000 (Bilingual Allowance, Wages,
Schedule A – Parties to the Award, Schedule B – Respondents) ........
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A26/1987

8/2/88

68

387

…

11/4/00

80

1986

…

17/7/00

80

3379,
3384

1 Jan., 1981 to 31 Dec., 1981 ...............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 800/2000 (District Allowance) .............................................
Order No. 1406/00 (Meal Money, Motor Vehicle Allowance,
Travelling, Transfers and Relieving Duty – Rates of
Allowance, Removal Allowance) ........................................................
Order No. 289/2000 (Arrangement, Maternity Leave (Deleted)
Parental Leave, Deleted, (Deleted), Salary Packaging) ......................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

…

6/11/00

80

5166

…

16/11/00

80

5515

…

25/7/01

81

1721,
1724

13/1977

4/5/81

61

647

…

17/7/00

80

…

28/9/00

80

3379,
3387
4820

…

23/10/00

80

5162

…

25/10/00

80

4994

…

25/7/01

81

1721,
1728

2 May, 1975 to 1 May, 1976 .................................................................
Amended Section 93(6) (Consolidation) ...............................................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 315/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 658/2000 (Overtime, Wages, Schedule A – Parties
to the Award) .......................................................................................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

10/1975

2/5/75

55

548

…

11/4/00

80

1996

…

17/7/00

80

3379,
3389

…

1/8/00

80

3153

…

6/11/00

80

5166

…

7/12/00

81

254

…

25/6/01

81

1559

…

25/7/01

81

1721,
1730

20 Nov., 1987 to 19 Nov., 1988. ...........................................................
Amended Order No. 978/1998 (S.46 - Interpretation: Board
and/or Lodging, Call Allowance) ........................................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 432/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 659/2000 (Definitions, Overtime, Wages,
Uniforms and Laundering, Call Allowances, Schedule A –
Parties to the Award) ...........................................................................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................
Order No. 691/2001 (Annual Leave, Call Allowance) .........................

A6/1987

23/10/87

67

2243

…

28/2/00

80

604

…

17/7/00

80

3379,
3392

…

1/8/00

80

3153

…

6/11/00

80

5167

…

16/11/00

80

5515

…

25/6/01

81

1559

…

25/7/01

81

…

17/8/01

81

1721,
1732
2556

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
Air Conditioning and
Refrigeration
Construction and
Servicing) Award

Alcoa Long Service
Leave Conditions Award

Ambulance Service
Communication Centre
Employees Award

Ambulance Service
Employees Award

ANI Engineering
Bassendean (WA)
Way Forward
Enterprise Award 1998
(Replaces ANI Hoskins
(A Division of ANI
Engineering) Enterprise
Bargaining Agreement
1996 AG67/97 &C86/97)

Animal Welfare
Industry Award

Argyle Diamond Mines
Production Award 1996
(Replaces Argyle
Diamond Mines
Production Award
No. A28 & A32/1984.
Published at 65 WAIG
1369)

Area
Governed
Whole of State

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

25 July, 1979 to 24 Jan., 1980 ..............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

R10/1979

25/7/79

59

1015

…

17/7/00

80

3379,
3393

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
1734

Workers employed by
Alcoa of Australian
(Ltd.) Alcoa (Bunbury)
Pty. Ltd.
(For amendments prior
to Consolidation, see
Vol. 79, Part 2)

18 Aug., 1980 ........................................................................................
Amended Section 93(6) (Consolidation) ...............................................................

12/1980

18/8/80

60

1342

…

11/4/00

80

2010

State of W.A.
(For amendments prior
to Consolidation, see
Vol. 79, Part 2)

21 June, 1991 to 20 June, 1993 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Section 93(6) (Consolidation) ...............................................................
Order No. 433/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 661/2000 (Overtime, Schedule A – Parties to
the Award) ...........................................................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A4/1991

12/7/91

71

2061

…

17/7/00

80

…

25/9/00

80

3379,
3395
4876

13 March, 1969 to 12 March, 1971. .....................................................
Amended Order No. 886/1999 (Overtime, Location Allowance,
Country Conditions) ............................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 434/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 660/2000 (Overtime, Location Allowance,
Travelling Expenses, Schedule A – Parties to the Award) ..................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

Whole of State

Bassendean Facility

Whole of State

North of
19th parallel

…

6/11/00

80

5167

…

24/11/00

80

5516

…

25/7/01

81

1721,
1736

50/1968

13/3/69

49

171

…

29/12/99

80

165

…

17/7/00

80

3379,
3396

…

6/11/00

80

5167

…

24/11/00

80

5517

…

25/7/01

81

1721,
1737

30 Nov., 1998 – 29 Nov., 2001 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A2/1998

18/1/99

79

374

…

17/7/00

80

3379,
3399

…

25/7/01

81

1721,
1740

19 Nov., 1968 to 18 Nov., 1969 ............................................................
Amended Order No. 178/1999 (S.46 – Interpretation of Award) ..........................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 644/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 662/2000 (Meal Money, Travelling Time and
Expenses, Rates of Pay, Protective Clothing and Uniforms,
Schedule A – Respondents, Schedule B – Respondents) ...................
Correction Order No. 662/2000 (Schedule A – Parties to the
Award) .................................................................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

8/1968

19/11/68

48

665

…

25/11/99

80

189

…

17/7/00

80

3379,
3398

…

7/11/00

80

5167

18 Sept., 1996 - 30 April 1997 ..............................................................
Amended Order No. 1439/1999 (No Further Increase For 12
Months, Arrangement, Contract of Employment,
Hours of Work, Public Holidays, Annual Leave,
Allowances, Rates of Pay, Redundancy, Appendix B) ........................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.
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…

7/12/00

81

255

…

14/12/00

81

332

…

25/7/01

81

1721,
1738

A7/1996

8/10/96

76

4159

…

17/4/00

80

1934

…

17/7/00

80

3379,
3401

…

25/7/01

81

1721,
1743

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
Artworkers Award

Asbestos Jointings
Industry Award

A.W.U. Gold (Mining and
Processing) Award 1993

A.W.U. National Training
Wage (Agriculture)
Award 1994

AWU UXO Unit
Award 1996

Bag, Sack and Textile
Workers Award

Bakers’ (Country) Award

Area
Governed
State of W.A.

Radius of 15 miles from
G.P., Perth

Whole of State

Whole of State

Employees of UXO Unit
Of the Western
Australian Police
Service

Radius of 15 miles from
G.P.O., Perth

Area outside a radius
of 45 kms from G.P.O.,
Perth

Date of
Operation
9 May, 1990 to 8 May, 1991 .................................................................
Amended –
Order No. 818/1999 (Wages, Special Rates and
Provisions) ...........................................................................................
Order No. 1447/1999 (Overtime, Superannuation) ..............................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 901/2000 (Superannuation) .................................................
Order No. 1135/2000 (Wages, Special Rates and Provisions) ..............
Order No. 1614/2000 (Special Rates and Provisions, Overtime,
Living Away From Home, Motor Vehicle Allowances) ......................
Order No. 1412/2000 (Application for variation – No variation
Resulting) ............................................................................................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................
Order No. 1359/2001 (Wages, Special Rates and Provisions) ..............

No. of
Award

Date
Delivered

Reference
Vol.
Page

A30/1987

23/5/90

70

1696

…
…

2/12/99
2/12/99

80
80

166
166

…

17/7/00

80

3379,
3402

…
…
…

1/8/00
28/8/00
1/11/00

80
80
80

3153
4342
5518

…

16/2/01

81

839

…

6/4/01

81

1002

…

25/6/01

81

1559

…

25/7/01

81

…

20/9/01

81

1721,
1743
2732

14 April, 1967 to 13 April, 1968 ...........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

7/1967

14/4/67

47

341

…

17/7/00

80

3379,
3403

…

25/7/01

81

1721,
1744

20 Aug., 1993 - 19 Aug., 1995 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A1/1992

27/10/93

73

2941

…

17/7/00

80

3379,
3404

…

25/7/01

81

1721,
1745

25 Oct., 1995 - 24 Oct., 1996 ...............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A1/1995

16/11/95

75

3181

…

17/7/00

80

3379,
3406

…

25/7/01

81

1721,
1748

28 Jan., 1997 .........................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A4/1996

12/11/97

77

3212

…

17/7/00

80

3379,
3407

…

25/7/01

81

1721,
1749

4 Nov., 1960 to 3 Nov., 1963 ........................................................ ........
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 639/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 663/2000 (Meal Money, Extra Rates, Wages,
Schedule A – Parties to the Award, Schedule B Respondents) .......................................................................................
Correcting Order No. 663/2000 (In Instruction 5 of the Schedule,
delete the word “Southcorp” and replace it with the word
“J Gadsden Pty Ltd”) ..........................................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

3/1960

4/11/60

40

638

…

17/7/00

80

3379,
3408

…

6/11/00

80

5168

…

15/11/00

80

5518

…

20/11/00

80

5677

…

25/7/01

81

1721,
1751

26 June, 1978 to 20 June, 1980. ...........................................................
Amended Order No. 362/1993 (Arrangement, Contract of Service,
Breakdowns, Clauses 16 to 18 to be renumbered 15 to ......................
27 respectively, Redundancy) .............................................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No.664/2000 (Wages, Schedule A – Parties to the
Award, Schedule B - Respondents) .....................................................
Order No. 148/2000 (Redundancy) ......................................................

R18/1977

21/6/78

58

807

…

31/1/00

80

354,
362

…

17/7/00

80

3379,
3411

…

1/8/00

80

3153

…
…

15/11/00
25/1/01

80
81

5519
399

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Artworkers Award continued

Bakers’ (Metropolitan)
Award

Bespoke Bootmakers
and Repairers Award

BHP-Utah Minerals
International Cadjebut
Production Award

BP Fremantle Ltd Oil
Bunkering Award 1992
(was previously Oil
Bunkering B.P.
(Fremantle) Limited
Award, 1980)

B.P. Refinery (Kwinana)
Construction, Mining
and Energy Workers
Union Award 1980

B.P. Refinery (Kwinana)
(Security Officers)
(was previously B.P.
Refinery (Kwinana)
Security Men’s) Award

Breadcarters (Country)
Award 1976

Date of
Operation
Order No. 1212/1994 (Application for variation –
No variation resulting) ........................................................................
Order No. 487/2001 (Wages) ................................................................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

All Employers and
Employees of the
Classifications

Radius of 15 miles from
G.P.O., Perth

Cadjebut, in the
Kimberley Region of
Western Australia

Area occupied and
operated upon by B.P.
in and about the Port
of Fremantle

South West Land
Division-

Premises of B.P.
(Kwinana) Oil Refinery

Radius of 28 miles from
G.P.O., Perth

No. of
Award

Date
Delivered

Reference
Vol.
Page

…
…

26/2/01
18/5/01

81
81

851
1380

…

25/6/01

81

1559

…

25/7/01

81

1721,
1753

A13/1987

18/5/88

68

1206

…

31/1/00

80

354,
359

…

17/7/00

80

3379,
3412

…
…

15/11/00
25/1/01

80
81

5520
399

…

26/2/01

81

851

…

25/7/01

81

1721,
1755

25 June, 1948 to 24 June, 1951 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

4/1946

25/6/48

28

107

…

17/7/00

80

3379,
3413

…

25/7/01

81

1721,
1756

18 Aug., 1989 to 2 Mar., 1990 ..............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A11/1989

18/8/89

69

2969

…

17/7/00

80

3379,
3414

…

25/7/01

81

1721,
1757

21 Aug., 1981 to 24 Aug., 1982 ...........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A20/1981

21/8/81

61

1394

…

17/7/00

80

3379,
3416

…

25/7/01

81

1721,
1758

1 Aug., 1980 to 31 July, 1982 ...............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A2/1981

19/3/81

61

490

…

17/7/00

80

3379,
3416

…

25/7/01

81

1721,
1759

1 March, 1979 to 31 July, 1980 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 317/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 666/2000 (Overtime, Wages) ...............................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

R56/1978

1/3/79

59

324

…

17/7/00

80

3379,
3417

…
…

7/11/00
29/11/00

80
80

5168
5521

…

25/7/01

81

1721,
1760

22 Sept., 1976 to 21 Sept., 1979 ...........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................

17/1975

22/9/76

56

1793

…

17/7/00

80

3379,
3418

…

1/8/00

80

3153

Date of effect of the Bread Amendment Act 1987 ................................
for a period of eighteen months
Amended –
Order No. 316/1993 (Arrangement, Termination of
Employment (Deleted), Contract of Service,
Breakdowns, Clauses 17 to 29 to be renumbered
16 to 28 respectively, Hours, Holidays, Superannuation, Enterprise Hours of Work, Introduction of
Change, Redundancy, Appendix B—Appendix:
Buttercup Bakeries Malaga, Schedule C—Appendix: .......................
Tip Top Bakeries Canning Vale) .........................................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No.665/2000 (Wages, Overtime, Schedule A –
Parties to the Award) ...........................................................................
Order No. 146/2000 (Redundancy) ......................................................
Order No. 1213/1994 (Application for variation –
No variation resulting) ........................................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Breadcarters (Country)
Award 1976 - continued

Breadcarters (Metropolitan) (Also see
Award 17/1975)

*Brewery Laboratory
Employees

Brewing Industry Award
1993

Brick Manufacturing
Award 1979

Brushmakers Award

Building and Engineering
Trades (Nickel Mining
and Processing)
Award, 1968

*Building Material
Manufacture (C.S.R.
Limited - Welshpool

Building Trades
Award 1968
(Replaced by Agreement
No. 1/1978 insofar as
it applies to the

Date of
Operation
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

Radius of 45 kilometres
from G.P.O., Perth
(For amendments prior
to consolidation, see
Vol. 79, Part 2)

Employees of Swan
Brewery Co. Ltd.

Whole of State

Whole of State

Radius of 15 miles from
G.P.O., Perth

Yilgarn, Coolgardie,
Broad Arrow, Dundas,
Phillips River, East
Coolgardie, North
Coolgardie, NorthEast Coolgardie,
Mount Magnet, East
Murchinson, Murchinson,
Yalgoo, Peak Hill
and Gascoyne Goldfields
and the area comprised
within the 14th to 26th
parallels of latitude

Employees employed by
the Building Materials
Division of C.S.R. Ltd
Insulation factory or
the Gyprock factory, at
21 Sheffield Rd,

Whole of State

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

25/6/01

81

1559

…

25/7/01

81

1721,
1761

24 Jan., 1964 to 23 Jan., 1967 ..............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Section 93(6) (Consolidation) ...............................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

35/1963

24/1/64

43

1229

…

17/7/00

80

…

3/10/00

80

3379,
3420
4882

…

25/7/01

81

1721,
1763

19th Mar., 1984 .....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A8/1983

19/3/84

64

427

…

17/7/00

80

3379,
3422

…

25/7/01

81

1721,
1765

19 Aug., 1993 ........................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A5/1993

27/8/93

73

2375

…

17/7/00

80

3379,
3422

…

25/7/01

81

1721,
1766

17 Oct., 1979 to 16 Oct., 1981 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

R19/1979

17/10/79

59

1503

…

17/7/00

80

3379,
3424

…

25/7/01

81

1721,
1767

5 Sept., 1960 to 14 Sept., 1963 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 641/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 667/2000 (Meal Money, Leading Hands,
Schedule A – Parties to the Award, Schedule B – Respondents) ........
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

30/1959

15/9/60

40

659

…

17/7/00

80

3379,
3426

…

7/11/00

80

5168

…

15/11/00

80

5521

…

25/7/01

81

1721,
1769

19 July, 1968 to July, 1969 ...................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1295/2000 (Overtime (other than Continuous
Shift Workers), Continuous Shift Workers, Shift Work,
First Aid, Special Rates and Provisions, Rates of Pay and
Classification Definitions, First Schedule – District Allowances) ......
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

20/1968

19/7/68

48

361

…

17/7/00

80

3379,
3427

…

28/11/00

80

5522

…

25/7/01

81

1721,
1770

1 March, 1982 to 31 May, 1982. ...........................................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 318/1993 (Application for Variation –
(No Variation Resulting) .....................................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................
Order No. 668/2000 (Overtime, Wages, General Conditions) ..............

A10/1982

17/6/82

62

1488

…

17/7/00

80

3379,
3431

…

6/11/00

80

5168

…

25/7/01

81

…

10/8/01

81

1721,
1775
2557

16 Jan. 1969 to 15 Jan. 1972 ................................................................
Amended Order No. 821/1999 (Wages, Leading Hand, Special
Rates and Provisions) ..........................................................................
Order No. 1445/1999 (Wages, Overtime, Distant Work) ......................

31/1966

19/12/68

48

999

…
…

2/12/99
2/12/99

80
80

167
170

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

University of W.A.)
Building Trades
Award 1968 - continued

Building Trades (Construction) Award 1987
(See also Appendix IX)

Building Trades (Gold
Mining Industry) Award
(Replaced by Telfer
Gold Mine (Production
and Maintenance
Employees) Award 1987
No. A9/1987 as it
applies to employees
employed at Telfer.

Building Trades
(Government) viz.,
Works, Agriculture,
Health, Lands, Trading
Concerns, North-West,
Education, Industrial
Development, Main
Roads, Rottnest Island
Board, State Housing
Commission, Royal
Perth Hospital,
Princess Margaret
Hospital)

Date of
Operation
Order No. 1652/98 (Redundancy) ........................................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 902/2000 (Superannuation) .................................................
Order No. 1137/2000 (Wages, Leading Hands, Special
Rates and Provisions) ..........................................................................
Order No. 375/2000 (Definitions, Wages) ............................................
Order No. 1610/2000 (Wages, Fares and Travelling Time,
Overtime, Distant Work) .....................................................................
Order No. 348/2000 (Application for Variation – No
Variation Resulting ..............................................................................
Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................
Order No. 1355/2001 (Wages, Leading Hands, Special Rates
and Provisions .....................................................................................

Whole of State

Whole of State

Whole of State

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

25/2/00

80

597

…

17/7/00

80

3379,
3440

…
…

1/8/00
21/8/00

80
80

3153
4343

…
…

1/11/00
6/2/01

80
81

5526
840
840

…

16/2/01

81

…

6/2/01

81

662

…

25/6/01

81

1559

…

25/7/01

81

1721,
1785

…

20/9/01

81

2733

9 April, 1979 to 8 April, 1981 ...............................................................
Amended Order No. 1444/1999 (Rates of Pay, Meal Allowance,
Living Away From Home – Distant Work, Compensation
For Clothes and Tools, Superannuation ..............................................
Order No. 822/1999 (Rates of Pay, Special Rates and Provisions, Multi-Storey Allowance, Appendix C–Pinjarra and
Kwinana Alumina Refineries, Appendix D–North West
Shelf Gas Project, Appendix F–Asbestos Eradication,
Appendix G–Laser Equipment) ..........................................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 900/2000 (Superannuation ) ................................................
Order No. 1138/2000 (Rates of Pay, Special Rates and
Provisions, Multi-Storey Allowance, Appendix C – Pinjara
And Kwinana Alumina Refineries, Appendix D – North
West Gas Project, Appendix F – Asbestos Eradication,
Appendix G – Laser Equipment) ........................................................
Order No. 1453/2000 (Rates of Pay, Fares and Travelling
(Except Plumbers), Fares and Travelling – Plumbers Only,
Meal Allowance, Living Away From Home – Distant Work,
Special Tools and Protective Clothing, Compensation for
Clothes and Tools, Appendix B – Wagerup Alumina
Refinery Construction Site, Appendix C – Pinjara and
Kwinana Alumina Refineries) .............................................................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................
Order No. 1357/2001 (Rates of Pay, Special Rates and
Provisions, Multi-Storey Allowance, Appendix B,
Appendix D, Appendix F, Appendix G) .............................................

R14/1978

12/4/79

59

500

…

2/12/99

80

171

…

29/6/00

80

3032

…

17/7/00

80

3379,
3433

…
…

1/8/00
21/8/00

80
80

3153
4343

…

1/11/00

80

5527

…

13/11/00

80

5529

…

25/6/01

81

1559

…

25/7/01

81

1721,
1776

…

25/9/01

81

2736

2 Dec., 1966 to 1 Dec., 1969 ................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 898/2000 (Arrangement, Resolution of Dispute
Procedure) ...........................................................................................
Order No. 1212/2000 (Schedule) ..........................................................
Order No. 1607/2000 (Wages, Overtime) .............................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................
Order No. 1351/2001 (Leading Hands, Special Rates and
Provisions) ...........................................................................................
Order No. 1778/2001 (Wages, Overtime) .............................................

29,32/1965,
& 4/1966

2/12/66

46

1253

…

17/7/00

80

3379,
3436

…
…
…

6/9/00
25/9/00
16/2/01

80
80
81

4820
5531
841

…

25/7/01

81

1721,
1780

…

20/9/01
3/12/01

81
81

2742
3061

31A/1966

19/12/66

48

999

16 Jan., 1969 to 15 Jan., 1972 ..............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1136/2000 (Schedule) ..........................................................
Correction Order No. 1136/2000 (Schedule (8)(a) - Wage
Rates, Total Weekly Rate Amounts) ....................................................
Order No. 1612/2000 (Wages, Fares and Travelling Time
(other than Distant Work), Fares and Travelling –
Plumbers, Apprentices, Overtime, Distant Work) ...............................
Correction Order No. 1136/2000 (Corrigendum) .................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................
Order No. 1360/2001 (Wages, Leading Hands, Special Rates
and Provisions, Schedule C, Appendix D) ..........................................
Order No. 1830/2001 (Wages, Fares and Travelling Time
(other than Distant Work), Fares and Travelling – Plumbers,
Apprentices, Overtime, Distant Work) ................................................

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.
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…

17/7/00

80

…

28/11/00

80

3379,
3437
5531

…

14/12/00

81

333

…

16/2/01
12/3/01

81
81

842
932

…

25/7/01

81

1721,
1781

…

20/9/01

81

2742

3/12/01

81

3061

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
Burswood Hotel (Maintenance Employees’)
Award 1990 (Supersedes
any Awards of
Respondent Unions
that applied to
employees covered
by this award)

Area
Governed
Burswood Hotel

Burswood Island Resort
Employees Award
Replaced by Burswood
Resort Casino Employees’
Industrial Agreement
1993 No. AG85/1993
insofar as the area of
land occupied by the
Burswood Island Resort
in the State of Western
Australia (74 WAIG 72).

The area of land
occupied by Burswood
Island Resort in State
of W.A.

Burswood Island Resort
(Maintenance Employees’)
Award

Area occupied by the
Burswood Island Resort

Burswood Resort Casino
(Theatrical Employees)
Award

Can Manufacturing
(Production and
Maintenance Amalgamated Industries
Pty Ltd) Award 1985

Cargill Australia Limited
- Salt Production and
Processing Award 1988
(Replaces Leslie Salt
Company Award – 1982
No. A31/1982.
See 69 WAIG 1402)

Case and Boxmakers
Award, 1952

Catering Employees and
Tea Attendants (Government) Award 1982
No. A 34 of 1981

Area of Land Occupied
by Burswood Resort
Casino

Amalgamated
Industries Pty Ltd
Bannister Road,
Canning Vale, WA

Area of State between
18th and 26th parallels
of south latitude

Radius of 14 miles from
G.P.O., Perth, excepting premises occupied
by Government and
Midland Railways

Whole of State

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

9 Feb., 1990 - 8 Feb., 1992 ...................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1283/2000 (Overtime, Wage Rates, Schedule A Parties to the Award) ...........................................................................
Correction Order No. 1283/2000 (First Schedule – Named
Parties to the Award) ...........................................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A6/1989(R)

9/2/90

70

3109

…

17/7/00

80

3379,
3442

…

22/11/00

80

5533

…

8/12/00

81

335

…

25/7/01

81

1721,
1786

24 Feb., 1987 to 23 Feb., 1988 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A23 and
A25/1985

21/1/87

67

219

…

17/7/00

80

3379,
3446

…

25/7/01

81

1721,
1791

1 Mar., 1987 to 28 Feb., 1989 ...............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1294/2000 (Overtime, Wage Rates) .....................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A22/1986

29/5/87

67

1537

3379,
3444
5534

16 Dec., 1991 ........................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

…

17/7/00

80

…

22/11/00

80

…

25/7/01

81

1721,
1789

A10/1991

19/12/91

72

58

…

17/7/00

80

3379,
3450

…

25/7/01

81

1721,
1795

4 Feb., 1985 to 4 Feb., 1986 .................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1337/2000 (Rates of Pay) ....................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A4/1985

25/6/85

65

1102

3379,
3451
5535

…

17/7/00

80

…

24/11/00

80

…

25/7/01

81

1721,
1796

16 July 1988 to 15 July 1990 ................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A34/1988

3/3/89

69

1402

…

17/7/00

80

3379,
3453

…

25/7/01

81

1721,
1798

18 June, 1952 to 17 June, 1953 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

48/1951

18/6/52

32

161

…

17/7/00

80

3379,
3454

…

25/7/01

81

1721,
1800

19 Nov., 1982 to 18 Nov., 1983 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 741/2000 (Additional Rates for Ordinary Hours,
Meal Money, Wages, Bar Work, Uniforms and Laundering,
Protective Clothing, Employee’s Equipment, Schedule A –
Named Union Party, Schedule B – Respondents) ...............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A34/1981

16/12/82

63

24

…

17/7/00

80

3379,
3457

…

14/3/00

81

843

…

25/7/01

81

1721,
1802

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

Catering Employees
(Nationwide Food Services
Pty Ltd) Award 1990
A31/1981
(Replaces Catering
Workers (Food Service
Management) Award
No.22/1976)
(Cancelled 80WAIG4352.
For details prior to cancellation See Vol. 80, Part 2)
Catering Employees’
(North West Shelf
Project) Long Service
Leave Conditions
State Award 1991

State of W.A.

3 October 1991 ......................................................................................

A5/1991

4/10/91

71

2511

Catering Workers’
(North Rankin A)
Long Service Leave
Conditions Award

North Rankin A Platform

5 May, 1989 ..........................................................................................

A40/1987

5/5/89

69

1401

Cement and Lime
Employees (Swan
Portland Cement
Limited) Award

Whole of W.A.

19 Mar., 1990 to 18 Sept., 1990. ..........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A26/
1988(R)

2/4/90

70

1326

…

17/7/00

80

3379,
3458

…

25/7/01

81

1721,
1803

10 Feb., 1967 to 9 Feb., 1970 ...............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

3/1966

10/2/67

47

66

…

17/7/00

80

3379,
3459

…

25/7/01

81

1721,
1805

28 Aug., 1968 to 27 Aug., 1969 ...........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

10/1967

28/8/68

48

518

…

17/7/00

80

3379,
3460

…

25/7/01

81

1721,
1806

16 April, 1971 to 15 April, 1972 ...........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

26/1970

16/4/71

51

420

…

17/7/00

80

3379,
3462

…

25/7/01

81

1721,
1808

Cement Tile
Manufacturing
Award

Cement Workers’
Award, 1975

Cereal Processing
Extracting and
Manufacturing Award

South-West Land
Division

Radius of 25 miles from
G.P.O., Perth

Whole of State

Charcoal Iron and Steel
Industry Award

South-West Land Division
of Western Australia
and Koolyanobbing

23 Dec., 1960 to 22 Dec., 1962 ............................................................

24/1960

23/12/60

40

705

Child Care Centres
(Pre-School Teachers)
Award 1983
(Replaced by Award
No. A3/1984 in so far
as it applies to Lady
Gowrie Child Centre)

Whole of State

21 Feb., 1984 to 21 Feb., 1985 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A3/1983

21/2/84

64

435

…

17/7/00

80

3379,
3472

…

25/7/01

81

1721,
1819

16 Aug., 1983 to 15 Aug., 1985 ...........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 669/2000 (Schedule A – Parties to the Award) ....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A3/1984

20/6/84

64

1096

3379,
3464
5536

Child Care (Lady Gowrie
Child Centre) Award

Child Care (Out of
School Care - Playleaders)

Premises controlled and
operated by Lady Gowrie
Child Centre (WA) Inc.

Employers and Employees
providing Centre-based
care for school aged
children outside
ordinary school hours
and holidays

1 Jan, 1985 ............................................................................................
Amended
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.
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…

17/7/00

80

…

24/11/00

80

…

25/7/01

81

1721,
1809

A13/1984

7/2/85

65

665

…

17/7/00

80

3379,
3467

…

1/8/00

80

3153

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Child Care (Out of
School Care - Playleaders) - continued

Child Care (Subsidised
Centres) Award

*Children’s Services
Consent Award, 1984

Children’s Services
(Private) Award

Cleaners and Caretakers
Award, 1969
(Replaced by Award
No. 5/1975 in so
far as it applies to
car parks and by
Award No. 9/1978
in so far as it
applies to Security
Agents)

Cleaners and Caretakers
(Car and Caravan Parks)
Award 1975

Date of
Operation
Order No. 670/2000 (Meal Breaks and Allowances, Fees
and Travelling Allowances, Schedule A – Parties to the Award) ........
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

Whole of State except
Ngal-A – Motorcraft
Home and Training
Centre (Inc) Jarrah
Road South Perth

Workers employed by
Victoria Park Community
Child Care Centre,
Coolbellup Day Care
Day Care Centre
Centre and the Duncraig

Whole of State

Whole of State

Whole of State

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

24/11/00

80

5536

…

25/6/01

81

1559

…

25/7/01

81

1721,
1812

A26/85

27/2/86

66

501

…

17/7/00

80

3379,
3469

…

1/11/00

80

5169

…

24/11/00

80

5537

…

25/7/01

81

1721,
1815

1st February 1985 for a 3 year period only ...........................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 393/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 673/2000 (Fares and Travelling Time, Schedule
A – Parties to the Award) .....................................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A1/1985

19/2/85

65

396

…

17/7/00

80

3379,
3480

27 Feb., 1986 .........................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 392/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 674/2000 (Fares and Travelling Allowances,
Meal Breaks and Allowances, Schedule A – Parties to
the Award) ...........................................................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

…

1/11/00

80

5169

…

24/11/00

80

5538

…

25/7/01

81

1721,
1827

6 Sept., 1990 to 5 March, 1991 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 389/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 671/2000 (Meal Breaks and Allowances, Schedule
A – Parties to the Award) .....................................................................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A10/1990

6/9/90

70

3591

…

17/7/00

80

3379,
3478

…

1/8/00

80

3153

…

6/11/00

80

5169

…

24/11/00

80

5538

…

25/6/01

81

1559

…

25/7/01

81

1721,
1825

7 Nov., 1969 to 6 Nov., 1972 ................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 388/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 676/2000 (Overtime, Special Rates and Conditions, Wages, Schedule A – Parties to the Award, Schedule
B – Respondents, Schedule C - Respondents) ....................................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
Order No. 488/2001 (Special Rates and Conditions) ...........................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

12/1969

7/11/69

49

948

…

17/7/00

80

3379,
3488

…

1/8/00

80

3153

…

6/11/00

80

5169

…

13/11/00

80

5539

…
…

25/6/01
27/6/01

81
81

1559
1591

…

25/7/01

81

1721,
1835

1 July, 1975 to 30 June, 1977 ...............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 387/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 677/2000 (Overtime, Fares and Travelling Time,
Special Rates and Provisions, Wages, Schedule A – Parties
to the Award, Schedule B – Respondents) ..........................................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

5/1975

30/12/75

56

57

…

17/7/00

80

3379,
3483

…

1/8/00

80

3153

…

7/11/00

80

5170

…

13/11/00

80

5542

…

25/6/01

81

1559

…

25/7/01

81

1721,
1830

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
Cleaners and Caretakers
(Government) Award,
1975

Clerks’ (Accountants’
Employees) Award 1984

Clerks (Bailiffs’ Employees)
Award 1978

Clerks (Commercial
Radio and Television
Broadcasters) Award
1970

Clerks (Commercial,
Social and Professional
Services) Award

Clerks (Control Room
Operators) Award 1984

Area
Governed
Whole of State

Whole of State excepting
that portion of the
state within the 20th
and 26th parallel of
latitude and the 125th
and 129th meridian of
longitude

Whole of State

Whole of State excepting
within the 20th and
26th parallels of
latitude and the 125th
and 129th meridians
of longitude

State of Western
Australia, excluding
that portion within the
26th parallel of
latitude and the 125th
and 129th meridian of
longitude

Whole of State excepting
that portion within the
20th and 26th parallels
of latitude, and 125th
and 129th meridian of
longitude

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

5 Aug., 1977 to 4 Aug., 1978 ................................................................
Amended Order No. 1897/1998 (Hours) ...............................................................
Order No. 1097/1999 (Application for variation –
No Variation Resulting) .......................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 678/2000 (Overtime, Special Rates and Provisions, First Aid, Schedule A – Parties to the Award,
Schedule B – Respondents) ................................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

32/1975

5/8/77

57

1184

…

24/1/00

80

367

…

11/7/00

80

3286

…

17/7/00

80

3379,
3484

…

14/11/00

80

5543

…

25/7/01

81

1721,
1832

20 Mar., 1984 ........................................................................................
Amended Order No. 1585C/1989 (Application for variation –
No variation resulting ..........................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 1251/2000 (Meal Allowance) ..............................................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A8/1982

20/3/84

64

439

…

7/3/00

80

603

…

17/7/00

80

3379,
3497

…
…

1/8/00
22/11/00

80
80

3153
5544

…

25/6/01

81

1559

…

25/7/01

81

1721,
1854

R19/1976

13/2/78

58

229

…

7/3/00

80

1611

3379,
3498
5545

23 Jan., 1978 to Jan., 1979 ...................................................................
Amended Order No. 2038C/1989 (Application for variation –
No variation resulting) ........................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1252/2000 (Meal Allowance) ..............................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

…

17/7/00

80

…

22/11/00

80

…

25/7/01

81

1721,
1855

14C/1968

9/4/70

50

225

…

7/3/00

80

1611

…

17/7/00

80

3379,
3493

…
…

1/8/00
22/11/00

80
80

3153
5545

…

25/6/01

81

1559

…

25/7/01

81

1721,
1849

15 Dec., 1972 to 14 Dec., 1975 ............................................................
Amended Order No. 76/1980, Part 250 (S.47 – Deletion of
Respondent) ........................................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 1244/2000 (Meal Allowance) ..............................................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

14/1972

15/12/72

52

1186

…

10/2/00

80

607

…

17/7/00

80

3379,
3494

…
…

1/8/00
22/11/00

80
80

3153
5546

…

25/6/01

81

1559

…

25/7/01

81

1721,
1850

18 May, 1984 to 18 May, 1986 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 1254/2000 (Meal Allowance) ..............................................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A14/1981

9/5/84

64

882

…

17/7/00

80

3379,
3500

…
…

1/8/00
22/11/00

80
80

3153
5547

…

25/6/01

81

1559

…

25/7/01

81

1721,
1856

9 April, 1970 to 8 April, 1973 ...............................................................
Amended Order No. 1580C/1989 (Application for variation
No variation resulting) ........................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 1253/2000 (Meal Allowance) ..............................................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
Clerks (Credit and
Finance Establishments)
Award

Clerks (Customs and/or
Shipping and/or
Forwarding Agents)
Award

Clerks (Grain Handling)
Award, 1977

Clerks (Hotels, Motels
and Clubs) Award 1979

Clerks (R.A.C. Control
Room Officers) Award

Clerks (Racing Industry
- Betting) Award 1978

Clerks (Swan Brewery
Co. Ltd.) Award 1986

Area
Governed
Whole of State excepting
that portion within the
20th and 26th parallels
of latitude, and 125th
and 129th meridian of
longitude.

Whole of State excepting
that portion within the
20th and 26th parallels
of latitude, and 125th
and 129th meridian of
longitude

Whole of State

Whole of State
excepting area within
20th and 26th parallels
of latitude and 125th
and 129th meridian
longitude

Whole of State

That part of the State
not occupied by
Automatic Totalisators
Ltd Subject of Award
34/1976

Employees in clerical
capacity in Brewing
establishments
operated by Swan
Brewery Co. Ltd.

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

1 Jan., 1954 to 31 Dec., 1956 ...............................................................
Amended Order No. 2036C/1989 (Application for variation No variation resulting) ........................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 1256/2000 (Meal Allowance) ..............................................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

16/1952

30/11/53

33

547

…

7/3/00

80

1612

…

17/7/00

80

3379,
3501

…
…

1/8/00
22/11/00

80
80

3153
5547

…

25/6/01

81

1559

…

25/7/01

81

1721,
1857

23 Dec., 1948 to 22 Dec., 1951 ............................................................
Amended Order No. 1581C/1989 (Application for variation No variation resulting) ........................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 1250/2000 (Meal Allowance) ..............................................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

47/1948

23/12/48

28

210

…

7/3/00

80

1612

…

17/7/00

80

3379,
3502

…
…

1/8/00
22/11/00

80
80

3153
5548

…

25/6/01

81

1559

…

25/7/01

81

1721,
1858

5 Dec., 1978 to 4 Dec., 1980 ................................................................
Amended –
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1245/2000 (Meal Allowance) ..............................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

R34/1977

5/12/78

59

15

3379,
3503
5548

…

17/7/00

80

…

22/11/00

80

…

25/7/01

81

1721,
1860

23 April, 1979 to 22 April, 1981 ...........................................................
Amended Order No. 1582C/1989 (Application for variation No variation resulting) ........................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 1257/2000 (Meal Allowance) ..............................................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

R7/1977

23/4/79

59

523

…

7/3/00

80

604

…

17/7/00

80

3379,
3504

…
…

1/8/00
22/11/00

80
80

3153
5549

…

25/6/01

81

1559

…

25/7/01

81

1721,
1861

13 Sept., 1988 to 13 Sept., 1990. ..........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1249/2000 (Meal Allowance) ..............................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A42/1987

13/9/88

68

2720

3379,
3506
5550

16 Jan., 1978 to 15 July, 1979 ..............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................
20 June, 1986 to 20 Dec., 1986 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.

(29)

…

17/7/00

80

…

22/11/00

80

…

25/7/01

81

1721,
1864

R22/1977

16/3/78

58

329

…

17/7/00

80

3379,
3509

…

25/7/01

81

1721,
1866

A5/1986

20/6/86

66

1630

…

17/7/00

80

3379,
3509

…

25/7/01

81

1721,
1867

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
Clerks (Taxi Services)
Award

Clerks (Timber) Award
No. 61 of 1947

Clerks (Wholesale and
Retail Establishments)
Award

Clothing Trades
Award 1973

Club Workers Award,
1976

Cockburn Cement
Limited Award 1991
(Replaces the Cockburn
Cement Ltd. Laboratory
Employees Award –
The, No. CR175/80.
72WAIG1057)

Area
Governed

Date of
Operation

Employees in Clerical
capacity in Taxi
Service Industry

9 April, 1970 to 8 Oct., 1970 ................................................................
Amended Order No. 2033C/1989 (Application for variation No variation resulting) ........................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 1248/2000 (Meal Allowance) ..............................................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

Whole of State but
excluding those portions within 20th and
26th parallels of
latitude and the 125th
and 129th degrees of
longitude

Whole of State excluding
portions within 20th
and 26th parallel of
latitude and the 125th
and 129th meridian of
longitude

Radius of 30 miles from
G.P.O., Perth

Whole of State
(For amendments prior
to Consolidation, see
Vol. 79, Part 2)

Cockburn Cement Limited
Main Works In Russell
Road and Woodman’s
Point

No. of
Award

Date
Delivered

Reference
Vol.
Page

14B/1968

9/4/70

50

225

…

7/3/00

80

1612

…

17/7/00

80

3379,
3511

…
…

1/8/00
21/11/00

80
80

3153
5550

…

25/6/01

81

1559

…

25/7/01

81

1721,
1868

22 July, 1948, to 21 July, 1951 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 1247/2000 (Meal Allowance) ..............................................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

61/1947

22/7/48

28

206

…

17/7/00

80

3379,
3495

…
…

1/8/00
22/11/00

80
80

3153
5551

…

25/6/01

81

1559

…

25/7/01

81

1721,
1852

3 June, 1948 to 2 June, 1951 ................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 1246/2000 (Meal Allowance) ..............................................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

38/1947

3/6/48

38

197

…

17/7/00

80

3379,
3512

…
…

1/8/00
22/11/00

80
80

3153
5552

…

25/6/01

81

1559

…

25/7/01

81

1721,
1869

15 June, 1973, to 14 June, 1974 ...........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 821/2000 (Rates of Pay Part Transition Period) ..................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

16/1972

15/6/73

53

602

…

17/7/00

80

3379,
3489

…
…

1/8/00
23/2/01

80
81

3153
845

…

25/6/01

81

1559

…

25/7/01

81

1721,
1836

7 May, 1976 to 6 May, 1977 .................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Section 93(6) (Consolidation) ...............................................................
Order No. 737/2000 (Additional Rates for Ordinary Hours,
Meal Money, Wages Bar Work, Uniforms and Laundering
Protective Clothing, Employee Equipment) .......................................
Order Nos. 380/1995 and 581/1994 (Arrangement, State
Wage Principles – September 1989, Definitions, Contract of
Service, Hours, Translation of Casual Employees, Casual
Employees, Meal Breaks, Annual Leave, Wages, Minimum
Wage, Adult Males and Females, Translation of Full-Time
and Part-Time Employees, Bar Work, Higher Duties, No
Reduction, Roster, Australian Traineeship System, Maternity
Leave, Trainees, Changes With Significant Effect and
Redundancy, Right of Entry, Union Delegates and Meetings,
Redundancy, Anti- Discrimination, No Extra Claims, Further
Claims, Schedule A - Named Union Party, Schedule B –
Named Respondents, Schedule C – Letter to Employees) .................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

12/1976

7/5/76

56

684

30 Oct., 1991 - 29 Oct., 1992 ...............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................
Order No. 1585/2001 (Wages, Shift Work, Morning and
Meal Break, Special Rates and Provisions) ..........................................

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.

(30)

…

17/7/00

80

…

13/11/00

80

3379,
3514
5681

…

29/11/00

80

5552

…

21/2/01

81

787

…

25/7/01

81

1721,
1872

A14/1991

13/4/92

72

1054

…

17/7/00

80

3379,
3516

…

25/7/01

81

1721,
1875

22/11/01

81

3063

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
Commercial Travellers
and Sales Representatives’
Award 1978

Community Colleges
Award, 1990

Community Welfare
Department Hostels
Award 1983

Area
Governed
Whole of State

Respondent Colleges in
State of WA

Whole of State

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

2 April, 1979 to 1 April, 1981 ...............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 835/2000 (Wages, Special Rates, Vehicle
Provisions, Air Conditioning) .............................................................
Correcting Order No. 835/2000 (Wages, Special Rates,
Vehicle Provisions, Air Conditioning) ................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

R43/1978

9/5/79

59

740

…

17/7/00

80

3379,
3517

…

25/8/00

80

4344

…

5/9/00

80

4524

…

25/7/01

81

1721,
1877

5 Feb., 1990 to 4 March, 1990 ..............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A19/
1988(R)

5/2/90

70

1209

…

17/7/00

80

3379,
3520

…

25/7/01

81

1721,
1880

14 Nov., 1983 to 14 Nov., 1984 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 682/2000 (Overtime, Special Rates and Provisions, Wages, Schedule A – Parties to the Award) ...........................
Correction Order No. 682/2000 (Special Rates and
Provisions) ...........................................................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A27/1981

14/11/83

63

2417

…

17/7/00

80

3379,
3522

…

16/11/00

80

5553

…

13/12/00

81

332

…

25/7/01

81

1721,
1882

Confectionery Manufacturing Award 1968
(Replaced by Food
Industry (Food Manufacturing or Processing) Award

South of 26th parallel
of south latitude

1 Aug., 1968 to 31 July, 1971 ...............................................................

19/1967

1/8/68

48

423

Contract Cleaners
Award, 1986

Throughout State
of W.A.

5 Dec., 1988 to 4 Dec., 1989 ................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 386/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 679/2000 (Overtime, Special Rates and Conditions Fares and Travelling Time, Wages, Schedule A –
Parties to the Award, Schedule B - Respondents) ...............................
Order No. 975/2000 (Arrangement, Contract of Service,
Freedom of Choice) ............................................................................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A6/1985

5/12/88

69

1441

…

17/7/00

80

3379,
3523

…

1/8/00

80

3153

…

6/11/00

80

5170

…

14/11/00

80

5554

…

19/4/2001

81

1162

…

25/6/01

81

1559

…

25/7/01

81

1721,
1883

1 March, 1990 to 28 Feb., 1991 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 1431/1998 (Schedule B—Respondents) ..............................
Order No. 1509/1997 (Application for variation –
No Variation Resulting) .......................................................................
Order No. 385/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 680/2000 (Overtime, Fares and Travelling Time,
Special Rates and Provisions, Wages, Schedule A –
Parties to the Award) ...........................................................................
Order No. 1431/1998 (Schedule B – Respondents) .............................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A5/1981

22/2/90

70

1339

…

17/7/00

80

3379,
3524

…
…

1/8/00
13/9/00

80
80

3153
4334

…

23/8/00

80

4351

…

7/11/00

80

5170

…
…

14/11/00
20/12/00

80
81

5555
35

…

25/6/01

81

1559

…

25/7/01

81

1721,
1884

Contract Cleaners’
(Ministry of Education)
Award 1990

Whole of State

Contract Cleaning (FMWU)
Superannuation
Award 1988

Whole of State

31 March, 1989 to 30 March, 1991 ......................................................

A3/1988

12/4/89
5/5/89

69
69

1450,
1756

Country High School
Hostels Award, 1979

Whole of State

1 Feb., 1980 to 31 Jan., 1982 ................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

R 7A/1979

18/12/79

60

188

…

17/7/00

80

3379,
3525

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Country High School
Hostels Award, 1979 continued

CSBP and Farmers Award
1990

Cultural Centre Award
1987

*Dairy Factory Workers
Award, 1982
(Replaced by Masters
Dairy Award 1994
No. A2/1994 insofar as
it applies to employees
of Masters Dairy Ltd)

Dampier Salt Award 1990

Deckhands (Passenger
Ferries, Launches
and Barges) Award

Dental Technicians and
Attendant/Receptionists
Award, 1982

Draughtsmen’s, Tracers’,
Planners and Technical
Officers Award 1979
(Replaced by Material
Testing Employees Award
insofar as it applies
to Respondents bound
therein)

Date of
Operation
Order No. 681/2000 (Overtime, Meal Money, Special Rates
and Provisions, Supported Wage System, Wages, Schedule
A – Parties to the Award) .....................................................................
Amending Order No. 681/2000 (Overtime, Meal Money,
Special Rates and Provisions, Supported Wage System,
Wages, Schedule A – Parties to the Award) ........................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

Whole of State

Whole of State

Whole of State

Area occupied &
Operated upon by
Dampier Salt
(Operations) Pty Ltd
- Dampier & Lake
MacLeod Division

Ports of Fremantle and
Perth

Whole of State

Whole of State

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

12/12/00

81

256

…

19/1/01

81

727

…

25/7/01

81

1721,
1885

2 Feb., 1990 to 1 Feb., 1992 .................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A19/1989

9/3/90

70

1704

…

17/7/00

80

3379,
3526

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
1886

23 May, 1989 to 23 May, 1990 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 683/2000 (Overtime, Special Rates and Provisions, Wages, Schedule A – Parties to the Awards) .............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A28/1988

4/8/89

69

2691

…

17/7/00

80

3379,
3527

…

14/11/00

80

5556

…

25/7/01

81

1721,
1888

25 June, 1982 to 24 June, 1983 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 319/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 684/2000 (Special Rates, Leading Hands, Meal
Money, Vehicle Allowance, Schedule A – Parties to the
Award, Schedule B - Respondents) .....................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A15/1982

30/7/82

62

1847

…

17/7/00

80

3379,
3528

…

6/11/00

80

5171

…

24/11/00

80

5557

…

25/7/01

81

1721,
1889

20 Dec., 1990 to 30 June, 1992 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A23/1990

21/12/90

71

50

…

17/7/00

80

3379,
3532

…

25/7/01

81

1721,
1893

14 Nov., 1972 to 13 Nov., 1973. ...........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

15/1972

14/11/72

52

1030

…

17/7/00

80

3379,
3534

…

25/7/01

81

1721,
1895

23 Dec., 1982 to 22 Dec., 1984 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

29/1982

15/4/83

63

932

…

17/7/00

80

3379,
3535

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
1896

24 Sept., 1979 to 23 March, 1981 ........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

R11/1979

13/9/79

59

1350

…

17/7/00

80

3379,
3538

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Draughtsmen’s, Tracers’,
Planners and Technical
Officers Award 1979 continued

Dried Vine Fruits
Industry Award, 1951

Drum Reclaiming Award

Dry Cleaning and Laundry
Award 1979

Earth Moving and
Construction Award
(See also Appendix IX)

Egg Processing Award
1978

Date of
Operation
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

South-West Land
Division

South-West Land
Division

For Dry Cleaning and
Linen Repairers Whole of State
For Laundry Workers Whole of State except
S.W. Land Division.

Whole of State

South-West Land
Division

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
1899

21 Sept., 1951 to 20 Sept., 1952 ...........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
-Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

8/1951

21/9/51

31

322

…

17/7/00

80

3379,
3540

…

25/7/01

81

1721,
1901

14 Nov., 1961 to 13 Nov., 1962 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 647/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 685/2000 (Meal Money, Shift Work, Leading
Hands, Schedule A – Parties to the Award) .........................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

21/1961

14/11/61

41

564

…

17/7/00

80

3379,
3541

24 July, 1979 to 24 Jan., 1980 ..............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 361/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 686/2000 (Meal Money, Special Rates, Wages,
Schedule B - Parties to the Award) ......................................................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................
4 June, 1963 to 3 June, 1966 ................................................................
Amended Order No. 816/1999 (Allowances and Special Provisions,
Appendix I, Appendix II) ....................................................................
Order No. 1448/1999 (Meal Money, Living Away From
Home Allowance) ................................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 903/2000 (Superannuation) .................................................
Order No. 1142/2000 (Allowances and Special Provisions,
ions Fares and Travelling Time, Wages, Schedule A –
Appendix I, Appendix II) ....................................................................
Correction Order No. 1142/2000 (Item 2 – Appendix I) ......................
Order No. 1616/2000 (Meal Money, Living Away from Home
Allowance, Travelling Allowance) ......................................................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
Order No. 1616/2000 (Appendix II) .....................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................
Order No. 1352/2001 (Allowances and Special Provisions,
Appendix I, Appendix II) ....................................................................
1 Mar., 1979 to 28 Feb., 1981 ...............................................................
Amended –
Order No. 1102/1999 (Arrangement, Minimum Adult
Award Wage, State Wage Principles, Definitions,
Part-Time Workers, Wages, Appendix – Resolution of
Disputes Requirement, Appendix S49B – Inspection
of Records Requirement, Appendix 3 – Old
Definition, Appendix 4 – Transitional Arrangement) .........................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................
Order No. 1679/2001 (Overtime) .........................................................

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.
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…

6/11/00

80

5171

…

24/11/00

80

5558

…

25/7/01

81

1721,
1902

R35/1978

24/7/79

59

1033

…

17/7/00

80

3379,
3541

…

1/8/00

80

3153

…

7/11/00

80

5171

…

24/11/00

80

5558

…

25/6/01

81

1559

…

25/7/01

81

1721,
1903

10/1963

4/6/63

43

327

…

2/12/99

80

172

…

2/12/99

80

174

…

17/7/00

80

3379,
3544

…
…

1/8/00
28/8/00

80
80

3153
4345

…
…

14/11/00
27/11/00

80
80

5559
5677

…

16/2/01

81

845

…
…

25/6/01
3/7/01

81
81

1559
1591

…

25/7/01

81

1721,
1905

…

25/9/01

81

2747

R42/1978

2/3/79

59

293

…

7/2/00

80

368

…

17/7/00

80

3379,
3552

25/7/01

81

15/11/01

81

1721,
1915
3065

…

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
Electrical Contracting
Industry Award
(See also Appendix IX)

Electrical, Engineering
and Building Trades
(West Australian
Newspapers Limited)
Award 1988
(Previously called
Engineering and Electrical Trades (West
Australian Newspaper
Limited) Award)

Electrical Trades
(Security Alarms
Industry) Award, 1980

Electronic Servicing
Employees (Building
Management Authority)
Award 1984
(Previously *Electronic
Servicing Employees
(Public Works Department Architectural
Division)

Electronics Industry
Award

Engine Drivers (Building
and Steel Construction)
Award
(See also Appendix IX)

Area
Governed
Whole of State

Employees of Western
Australian Newspapers
Limited

Whole of State

Whole of State

Whole of State

Whole of State

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

26 Feb., 1979 to 25 Feb., 1981 .............................................................
Amended –
Order No. 319/1999 (Third Schedule – Employers Joined
as Parties, Second Schedule – Respondents, Fourth
Schedule – Named Parties to the Award) ............................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 1271/2000 (Minimum Adult Award Wage,
State Wage Principles – June 1991 (Deleted) Arrangement,
Overtime, Special Rates and Provisions, Car Allowance,
Allowance for Travelling and Employment in Construction
Work, Distant Work, Grievance Procedure and Special
Allowance, Special Provisions – Western Power, First
Schedule – Wages, Second Schedule B - Respondents) .....................
Correction Order No. 1271/2000 (First Schedule – Wages,
New Classifications) ............................................................................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................
Order No. 1594/2001 (Overtime, Special Rates and Provisions,
Car Allowance, Allowance for Travelling and Employment in
Construction Work, Distant Work, Grievance Procedure and
Special Allowance, Special Provision – Western Power,
First Schedule – Wages) ......................................................................

R22/1978

27/2/79

59

299

…

29/5/00

80

2684

…

17/7/00

80

3379,
3554

…

1/8/00

80

3153

…

22/11/00

80

5560

…

6/12/00

81

334

…

25/6/01

81

1559

…

25/7/01

81

1721,
1917

22/11/01

81

3065

15 July, 1985 .........................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1335/2000 (Overtime, Fares and Travelling, Distant
Work, Special Rates and Provisions, First Schedule – Wages) ...........
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................
Order No. 1687/2001 (Overtime, Fares and Travelling, Distant
Work, Special Rates and Provisions, First Schedule – Wages) ...........

A17/1985

17/1/86

66

330

…

17/7/00

80

3379,
3558

…

30/11/00

80

5564

…

25/7/01

81

1721,
1922

28/11/01

81

3069

26 Sept., 1980 to 25 March, 1981 ........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 1282/2000 (Overtime, Special Rates and Provisions,
Car Allowance, Distant Work, Wages) ................................................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................
Order No. 1598/2001 (Overtime, Special Rates and Provisions,
Car Allowance, Distant Work, Wages) ................................................

R27/1979

17/11/80

60

2408

…

17/7/00

80

3379,
3556

30 Aug., 1984 to 29 Aug., 1985 ...........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

…

1/8/00

80

3153

…

15/12/00

81

652

…

25/6/01

81

1559

…

25/7/01

81

1721,
1919

22/11/01

81

3070

A40/1982

27/7/84

64

1729

…

17/7/00

80

3379,
3560

…

25/7/01

81

1721,
1924

1 Nov., 1988 to 1 Jan., 1991 .................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 1270/2000 (Overtime, Car Allowance, Distant
Work, Special Provisions, Wages, Part II – Construction:
Special Rates and Provisions, Allowance for Travelling and
Employment in Construction Work, Distant Work, Wages) ...............
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A22/1985

22/7/88

68

1725

…

17/7/00

80

3379,
3562

…

1/8/00

80

3153

…

30/11/00

80

5565

…

25/6/01

81

1559

…

25/7/01

81

1721,
1926

15 Jan., 1974 to 14 Jan., 1977 ..............................................................
Amended Order No. 823/1999 (Allowances and Special Provisions,
Wages, 4th Schedule – Special Site Provisions) .................................
Order No. 347/2000 (Meal Allowance; Distant Work) .........................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

20/1973

15/1/74

54

38

…
…

2/12/99
15/5/00

80
80

174
2686

…

17/7/00

80

3379,
3567

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Engine Drivers (Building
and Steel Construction)
Award - continued

Engine Drivers (General)
Award
(Replaced by Engine
Drivers (Quarries, Sand
Pits and Limestone
Quarries Agreement
No. A8/1991 insofaras
it applies to the Metropolitan Operations/the
Respondent to that
Agreement)

Engine Drivers (Gold
Mining) Consolidated
Award 1979

Engine Drivers (Government) Award 1983

Engine Drivers Mineral
Production (Salt)
Industry Award

Engine Drivers (Nickel
Mining) Award 1988

Date of
Operation
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 905/2000 (Superannuation) .................................................
Order No. 1140A/2000 (Allowances and Special Provisions,
Wages, 4th Schedule – Special Site Provisions) ................................
Order No. 405/2001 (Meal Allowance, Allowance for Travelling
and Employment in Construction Work, Distant Work) .....................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
Order No. 405A/2001 (4th Schedule – Special Site Provisions
– Part 2 – Resource Development Project Sites) .................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................
Order No. 1350/2001 (Allowances and Special Provisions, 4th
Schedule – Special Site Provisions) ....................................................

Whole of State south of
26th parallel/South
latitude but excluding
Workers covered by
awards Nos. 20/1973
and 10/1973

22 Dec., 1977 to 21 Mar., 1978 ............................................................
Amended Order No. 1449/1999 (Overtime, Superannuation) ..............................
Order No. 815/1999 (Wages) ................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 906/2000 (Superannuation) .................................................
Order No. 1139/2000 (Wages) ..............................................................
Correction Order No. 1139/2000 (Wages) ............................................
Order No. 1617/2000 (Overtime, Schedule C – 38 Hour
Week Provisions) .................................................................................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................
Order No. 1354/2001 (Wages) ..............................................................
Order No. 1833/2001 (Overtime, Schedule C – 38 Hour week
Provisions) ...........................................................................................

Yilgarn, Coolgardie,
Broad Arrow, Dundas,
Phillips River, East
Coolgardie, North
Coolgardie, NorthEast Coolgardie,
Mt. Margaret, East
Murchison, Murchison,
Yalgoo, Peak Hill
and Gascoyne
Goldfields and
the area outside
those Goldfields
in W.A. comprised
within the 14th
and 26th parallels
/latitude.

24 Dec., 1947 to 23 Dec., 1948 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

Whole of State

24 June, 1983 to 23 June, 1984 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1141/2000 (Wages) ..............................................................
Correction Order No. 1141/2000 (Date of Order should
read “Wednesday, 29 November 2000” and not
“25 September 2000”) .........................................................................
Order No. 1615/2000 (Overtime) .........................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................
Order No. 1353/2001 (Wages) ..............................................................
Order No. 1828/2001 (Overtime) .........................................................

Whole of State except
area operated by
Dampier Salt

Yilgarn, Coolgardie,
Broad Arrow, Dundas,
Phillips River, East
Coolgardie, North
Coolgardie, North-East
Coolgardie,
Mt. Margaret, East
Murchison, Murchison,
Yalgoo, Peak Hill and
Gascoyne Goldfields
and the area outside
those Goldfields in
W.A. comprised within
the 14th and 26th
parallels/latitude

No. of
Award

…
…

Date
Delivered

Reference
Vol.
Page

1/8/00
28/8/00

80
80

3153
4346

…

1/11/00

80

5568

…

6/6/01

81

1592

…

25/6/01

81

1559

…

4/7/01

81

1592

…

25/7/01

81

1721,
1931

…

20/9/01

81

2749

R 21A/1977

29/12/77

58

233

…

2/12/99
2/12/99

80
80

182
183

…

17/7/00

80

3379,
3569

…
…
…
…

1/8/00
28/8/00
1/11/00
8/12/00

80
80
80
81

3153
4346
5568
334

…

16/2/01

81

846

…

25/6/01

81

1559

…

25/7/01

81

20/9/01

81

1721
1933
2749

3/12/01

81

3072

37/1947

24/12/47

27

576

…

17/7/00

80

3379,
3571

…

25/7/01

81

1721,
1935

A5/1983

24/6/83

63

1402

…

17/7/00

80

…

25/9/00

80

3379,
3566
5569

…
…

14/12/00
16/2/01

81
81

334
847

…

25/7/01

81

…
…

20/9/01
3/12/01

81
81

1721,
1930
2750
3073

1 May, 1970 to 30 April, 1973 ..............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

43/1968

1/5/70

50

297

…

17/7/00

80

3379,
3574

…

25/7/01

81

1721,
1938

26 Sept., 1968 to 25 Sept., 1969 ...........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

37/1968

26/9/68

48

620

…

17/7/00

80

3379,
3573

…

25/7/01

81

1721,
1937

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.

(35)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
Engineering and Engine
Drivers (Nickel
Smelting) Award, 1973

Engineering (Government
Printing Office) Award
1986

Engineering Trades and
Engine Drivers (Nickel
Refining) Award, 1971
(See also Appendix IX)

Engineering Trades
(Fremantle Port
Authority) Award, 1968

Engineering Trades
(Government) Award,
1967 (Excluding Work
covered under Water
Supply Award)

Enrolled Nurses and
Nursing Assistants
(Government) Award

Enrolled Nurses and
Nursing Assistants
(Private) Award

Area
Governed

Date of
Operation

Area occupied and controlled by Western
Mining Corporation
approximately 10 miles
south/Boulder

23 March, 1973 to 31 Dec., 1973 .........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

4/1973

23/3/73

53

236

…

17/7/00

80

3379,
3578

…

25/7/01

81

1721,
1942

30 June, 1986 to 29 June, 1987 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A12/1984

30/6/86

66

1155

…

17/7/00

80

3379,
3576

…

25/7/01

81

1721,
1940

30 March, 1971 to 26 Jan., 1973 ..........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1336/2000 (Special Rates and Provisions,
Metal and Electrical Trades, Overtime (Other than Continuous Shift Workers), Continuous Shift Workers, Shift
Working, Wages) .................................................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

10/1971

30/3/71

51

427

…

17/7/00

80

3379,
3589

…

28/11/00

80

5569

…

25/7/01

81

1721,
1954

5 Dec., 1968 to 4 Dec., 1971 ................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

42 & 48
/1968

5/12/68

48

837

…

17/7/00

80

3379,
3592

…

25/7/01

81

1721,
1957

25 Oct., 1967 to 24 Oct., 1970 .............................................................

29, 30,
31/1961
& 3/1962

25/10/67

47

925

…

17/7/00

80

3379,
3585

…

22/11/00

80

5570

…

6/3/01

81

847

…

14/3/01

81

933

…

25/7/01

81

1721,
1950

26 April, 1979 to 25 April, 1981 ...........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 687/2000 (Definitions, Overtime, Public Holidays,
Transfer, Laundry and Uniforms, Shift Work, Wages,
Schedule A – Parties to the Award, Schedule B - Respondents) ........
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

R7/1978

24/12/80

61

304

…

17/7/00

80

3379,
3594

…

16/11/00

80

5575

…

25/7/01

81

1721,
1960

8 June, 1981 to 7 June, 1983 ................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 437/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 688/2000 (Scope, Definitions, Overtime, Laundry
and Uniforms, Fares and Motor Vehicles Allowances,
Schedule A – Parties to the Award, Schedule B - Respondents) ........
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

8/1978

8/6/81

61

1069

…

17/7/00

80

3379,
3596

…

1/8/00

80

3153

…

7/11/00

80

5171

…

16/11/00

80

5576

…

25/6/01

81

1559

…

25/7/01

81

1721,
1962

Government Printing
Office

Kwinana

Area controlled by
Fremantle
Port Authority

Whole of State

Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1334/2000 (Overtime, Shift Work, Special Rates
and Provisions, Fares and Travelling Allowances, Distant
Work – Construction, District Allowances, First Schedule –
Wages) .................................................................................................
Order No. 1845/2000 (First Schedule – Building Management
Authority Wages and Conditions) .......................................................
Amending Order No. 1845/2000 (First Schedule – Building
Management Authority Wages and Conditions) .................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................
Whole of State

Whole of State

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.
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No. of
Award

Date
Delivered

Reference
Vol.
Page

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
Ethnic Childrens’
Services Industrial
Award, 1993

Family Day Care
Co-ordinators’ and
Assistants’ Award, 1985

Farm Employees
Award, 1985

Fast Food Outlets
Award 1990

Fibre-Cement Workers
Award

Fire Brigade Employees
Award, 1990

Area
Governed
Whole of State

Whole of State

Whole of State
(For amendments prior
To Consolidation, see
Vol. 79, Part 2)

Whole of State

Radius/15 miles from
G.P.O., Perth

State of W.A.

Date of
Operation
30 June, 1993 to 29 June, 1994 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
-Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 397/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 689/2000 (Fares and Travelling Allowance,
Schedule A – Parties to the Award) .....................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................
5 May, 1986 to 5 May, 1987 .................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 395/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 691/2000 (Fares and Travelling Allowance,
Schedule A – Parties to the Award) .....................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

No. of
Award

Date
Delivered

Reference
Vol.
Page

A10/1989

9/3/93

73

724

…

17/7/00

80

3379,
3598

…

6/11/00

80

5172

…

24/11/00

80

5577

…

25/7/01

81

1721,
1964

A16/1985

5/5/86

66

857

…

17/7/00

80

3379,
3599

…

1/11/00

80

5172

…

16/11/00

80

5578

…

25/7/01

81

1721,
1965

20 Mar., 1985 to 19 Mar., 1986. ...........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Section 93(6) (Consolidation) ...............................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A19/1984

20/3/85

65

672

…

17/7/00

80

…

9/11/00

80

3379,
3601
5694

…

25/7/01

81

1721,
1967

22 Aug., 1990 to 21 Aug., 1991 ...........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A14/1990

22/8/90

70

3602

…

17/7/00

80

3379,
3602

…

25/7/01

81

1721,
1968

24 July, 1961 to 23 July, 1964 ..............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

23/1960

24/7/61

41

551

…

17/7/00

80

3379,
3603

…

25/7/01

81

1721,
1970

31 Aug. 1990 to 30 Aug., 1991 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A28/1989

1/9/90

70

3987

…

17/7/00

80

3379,
3606

…

25/7/01

81

1721,
1973

3 March, 1983 to 2 March, 1984 ..........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A6/1981

3/3/83

63

392

…

17/7/00

80

3379,
3605

…

25/7/01

81

1721,
1971

Fire Brigade Employees
(Operations Room
Attendants) Consolidated
Award 1975 No. A6/1959
(Award cancelled wef
27/11/91- File No. 686/77,
Part 96.)
Fire Brigade Employees
(Workshops) Award 1983

Food Industry (Food
Manufacturing or
Processing) Award

W.A. Fire Brigades
Board

State of W.A.

1 March, 1991 to 31 Aug., 1992 ...........................................................
Amended Order No. 461/2000 (Meal Allowance, Wages) ....................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.
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A20/1990

16/3/91

71

1191

…

19/7/00

80

3285

…

17/7/00

80

3379,
3608

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Food Industry (Food
Manufacturing or
Processing) Award continued
*Foodland Associated Ltd
(W.A.) Warehouse
Award 1982

Foremen (Building
Trades) Award 1991

Employees employed in
the W.A. Distribution
Centres by Foodland

Whole of State

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

Order No. 1471/2000 (Arrangement, Unions Party to Award) .............
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

…

3/11/00

80

5164

…

25/7/01

81

1721,
1974

1 June, 1982 to 31 May, 1983 ...............................................................
Amended Order No. 60/2000 (Meal Money, Additional Rates For
Saturday Work, Motor Vehicle Allowance, First Aid
Officers) ...............................................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................
Order No. 1613/2001 (Meal Money, Additional Rates For
Saturday First Aid Officer, Union Party) ............................................

A27/1982

1/9/82

62

2096

…

14/4/00

80

1936

…

17/7/00

80

3379,
3609

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
1978

…

20/11/01

81

3073

A5/1987

30/1/92

72

…

2/12/99

80

216,
1302
183

…

17/7/00

80

3379,
3614

…
…

1/8/00
28/8/00

80
80

3153
4347

…

16/2/01

81

848

…

25/6/01

81

1559

…

25/7/01

81

1721,
1983

11 June, 1956 to 10 June, 1958 ............................................................
Amended –
Order No. 1769/1999 (Application to vary award –
No variation resulting) ........................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

50/1955

11/6/56

36

166

…

14/4/00

80

1938

…

17/7/00

80

3379,
3615

…

25/7/01

81

1721,
1985

11 Dec., 1979 to 10 Dec., 1980 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

R17/1979

11/12/79

60

26

…

17/7/00

80

3379,
3616

…

25/7/01

81

1721,
1986

11 June, 1964 to 10 June, 1967 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 394/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 690/2000 (Meal Time and Allowances, Wages,
Special Rates and Conditions Standing By, Car Allowance,
Schedule A – Parties to the Award, Schedule B – Respondents) ........
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

18/1962

11/6/64

44

253

…

17/7/00

80

3379,
3617

…

1/8/00

80

3153

…

7/11/00

80

5172

…

15/11/00

80

5578

…

25/6/01

81

1559

…

25/7/01

81

1721,
1987

24 March, 1980 to 23 March 1983 .......................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

R34/1979

24/3/80

60

631

…

17/7/00

80

3379,
3618

22 February, 1992 .................................................................................
Amended –
Order No. 1451/1999 (Distant Work, Superannuation) ........................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 907/2000 (Superannuation) .................................................
Order No. 1608/2000 (Distant Work, Fares and Travelling
Time) ...................................................................................................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

*Foremen and Supervisors
Cement and Lime Production Industry (Cockburn
Cement Ltd) Award
A40/1991
(Cancelled 80WAIG192.
For prior details see
Vol. 79, Part 2)
Fruit and Produce Market
Employees Award

Fruit Growing and Fruit
Packing Industry Award

Funeral Directors’
Assistants’ Award

Furniture Trades (Government) Award 1979

Radius/15 miles
from G.P.O. Perth

Whole of State

Whole of State
South/the 26th
parallel/south latitude

Whole of State

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.

(38)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Furniture Trades (Government) Award 1979 continued
Furniture Trades
Industry Award

Gaol Officers’ Award
1998

Gardeners (Government)
1986 Award

Gate, Fence and Frames
Manufacturing Award

Gold Mining
Consolidated Award
(Replaced by Telfer
Gold Mine (Production
and Maintenance
Employees) Award 1987
No. A9/1987, as it
applies to employees
employed at Telfer

Gold Mining Engineering
and Maintenance Award
(Formerly Engineers
(Gold Mining) Award

Golf Link and Bowling
Green Employees’
Award 1993

Date of
Operation
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

Whole of State
excluding premises
occupied by or Worked
in conjunction with
Western Australian
Government Railways
Commission

Whole of State

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

25/7/01

81

1721,
1989

14 Nov., 1984 to 13 Nov., 1985 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A6/1984

1/2/85

65

403

…

17/7/00

80

3379,
3620

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
1991

11 April, 1968 to 10 April, 1971 ...........................................................
Amended Order No. C121/2000 (Arrangement, Part-Time Employment, Prepaid Hours/Shifts, Special Hours/Shifts,
Exceptional and Emergency Hours/Shifts, Management
of Peak Musters, Secondments and Vacancies, Sick
Leave, Probationary Officers in Training, Annualised
Salaries, Schedule A – Rates of Pay) ..................................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. C121/2000 (Part-Time Employment,
Probationary Officers in Training, Schedule A—
Rates of Pay) .......................................................................................
Order No. 257/1998 (Arrangement, Schedule A – Rates
of Pay) .................................................................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

12/1968

11/4/68

48

11

…

27/6/00

80

3110

…

17/7/00

80

3379,
3625

…

30/8/00

80

4347

…

30/11/00

80

5579

…

25/7/01

81

1721,
1997

14 May, 1986 to 31 Dec., 1986 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 692/2000 (Overtime, First-/Aid Kits and
Attendants, Part C – All Employees, Schedule A Parties to the Award, Schedule B – Respondents) ..............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A16/1983

23/6/86

66

1163

…

17/7/00

80

3379,
3627

…

13/11/00

80

5582

…

25/7/01

81

1721,
2000

26 Nov., 1971 to 25 Nov., 1974 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

24/1971

26/11/71

51

1134

…

17/7/00

80

3379,
3631

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2004

Yilgarn, Coolgardie,
Broad Arrow, Dundas,
Phillips River, East
Coolgardie, North
Coolgardie, NorthEast Coolgardie,
Mt Margaret, East
Murchison, Murchison,
Yalgoo, Peak Hill and
Gascoyne Goldfields,
and the area comprised within the
14th and 26th
parallels/latitude

6 Nov. 1967 to 5 Nov., 1970 .................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

21/1967

6/11/67

47

96

…

17/7/00

80

3379,
3634

…

25/7/01

81

1721,
2007

Yilgarn, Coolgardie,
Broad Arrow, Dundas,
Phillips River, East
Coolgardie, North
Coolgardie, NorthEast Coolgardie,
Mt. Margaret, East
Murchison, Murchison,
Yalgoo, Peak Hill
and Gascoyne Goldfields
and the area outside
those Goldfields in
W.A. comprised within
the 14th and 26th
parallels/latitude

24 Dec., 1947 to 23 Dec., 1948 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

26/1947

24/12/47

27

554

…

17/7/00

80

3379,
3641

…

25/7/01

81

1721,
2015

Whole of State

22 Dec., 1967 to 21 Dec., 1970 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

16/1967

22/12/67

47

1124

…

17/7/00

80

3379,
3640

Whole of State

Whole of State

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Golf Link and Bowling
Green Employees’
Award 1993 - continued

Government Dredge
Masters Mates and
Engineers Award

Government Engineering
and Building Trades
Foremen and Subforemen Award

Government Railways
Locomotive Enginemen’s
Award 1973

Government Water Supply,
Sewerage and Drainage
Employees Award 1981

*Government Water, Supply
Sewerage and Drainage
Foremen’s Award 1984

Grain Handling Maintenance Workers Award

Date of
Operation
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

Whole of State

Whole of State

W.A.G.R. Commission

All employees employed
by the Metropolitan
Water Supply,
Sewerage and Drainage
Board under the
provisions/the
Metropolitan Water
Supply, Sewerage
and Drainage Act, 1909

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2014

25 May, 1962 to 24 May, 1965 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

34/1960

25/5/62

42

156

…

17/7/00

80

3379,
3644

…

25/7/01

81

1721,
2018

18 Dec., 1974 to 19 Dec., 1975 ............................................................
Amended Order No. 1094/1999 (Application for Variation – No
variation resulting) .............................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

15/1973

18/12/74

55

35

…

15/6/00

80

3038

…

17/7/00

80

3379,
3644

…

25/7/01

81

1721,
2018

19 July, 1973 to 18 Aug., 1973 .............................................................
Amended Order No. 977/1999 (Interpretation) .....................................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1199/2000 (Rates of Pay, Shift Work,
Hamper Allowance) .............................................................................
Order No. 586/2000 (Application for variation - No variation
resulting) .............................................................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

13/1973

19/7/73

53

766

…

18/2/00

80

600

…

17/7/00

80

3379,
3651

…

25/8/00

80

4348

…

20/12/00

81

264

…

25/7/01

81

1721,
2025

2/1980

20/3/81

61

869

…

17/7/00

80

3379,
3653

…
…

16/11/00
1/6/01

80
81

5583
1383

…

25/7/01

81

1721,
2027

A10/1983

22/6/84

64

1504

…

17/7/00

80

3379,
3657

…

25/7/01

81

1721,
2032

C477/1979

17/12/79

60

154

…

17/7/00

80

3379,
3658

…

25/7/01

81

1721,
2033

20 March, 1981 to 19 March, 1982 ......................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 735/2000 (Special Rates and Provisions, First
Aid Attendant, Travelling Time and Allowances, Tea
Breaks, Meal Hours, Refreshments, Distant Work, Wages,
Schedule A – Parties to the Award) .....................................................
Order No. 736/2000 (Schedule F – District Allowance) .......................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

All Workers employed
by the Minister under
the provisions of
Metropolitan Water
Supply Act, 1982
and by the Minister
on the construction
and maintenance of
such water supplies
under the Country
Areas Water Supply
Act, 1947 as are
controlled by the
Executive Engineer
as part/or in
connection with the
Mundaring-Kalgoorlie
Water Supply Underunder the control of
the District
Engineer, Country
taking or that which
on the 1st day of
September, 1966 came
Water supply
Kalgoorlie.

22 June, 1984 to 21 June, 1985 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

Maintenance Workers
employed by
Co-Operative Bulk
Handling Ltd in the
State of W.A.

15 Nov., 1979 to 14 May, 1981 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
Grain Handling
Salaried Officers
Consolidated Award 1989

Hairdressers Award 1989

Area
Governed
Whole of State

State of W.A.
(For amendments prior
to Consolidation, see
Vol. 79, Part 2)

Date of
Operation
7 Sept., 1966 to 6 Sept., 1969 ...............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 29/2000 (Statement of Principles March 1996
(Deleted), Clause 1B renumbered as Clause 1A, Arrangement,
Term, Definition, Commitments, Contract of Service, Hours
of Duty, Shift Work, Overtime (Deleted), All-Purpose
Allowance, Meal Allowance (Deleted), Travelling Time
(Deleted), Disability Allowance (Deleted), Joint Review
Committee, Holidays, Preservation of Accrued Rights
(Deleted), No Reduction, Salaries, Casual Employees) ......................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

No. of
Award

Date
Delivered

Reference
Vol.
Page

37/1965

7/9/66

46

1017

…

17/7/00

80

3379,
3660

…

-

81

1594

…

25/7/01

81

1721,
2034

9 May, 1989 to 8 May, 1992 .................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Section 93(6) (Consolidation) ...............................................................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A32/1988

9/6/89

69

2324

…

17/7/00

80

3379,
3664

…
…

1/8/00
3/11/00

80
80

3153
5226

…

25/6/01

81

1559

…

25/7/01

81

1721,
2039

16 Sept., 1980 to 15 Sept., 1981 ...........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 646/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 693/2000 (Overtime, Schedule A – Parties to
the Award) ...........................................................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A49/1978

16/9/80

60

1498

…

17/7/00

80

3379,
3666

Harbour and Lights
Department Wharfingers,
1 Assistant Wharfingers
and Clerks Award
No. 20/1978
(Replaced by Clerks’
Public Authorities
Award No. PSA A7A/87)
Health Attendants
Award 1979

Health Care Industry
(Private) Superannuation Award 1987

Health Workers - Community and Child Health
Services, Award 1980

Heat Containment
Industries (Refractory
Specialities) Award
(Previously called
Refractory Workers
(Kaiser Refractories
Award

Horticultural (Nursery
Industry) Award

Whole of State

Whole of State

Whole of State

Area Covering
operations at Kwinana

Whole of State

…

7/11/00

80

5172

…

16/11/00

80

5586

…

25/7/01

81

1721,
2040

1 July, 1988 ...........................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A8/1988

16/6/88

68

1438

…

17/7/00

80

3379,
3667

…

25/7/01

81

1721,
2041

14 April, 1980 to 13 April, 1982 ...........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 694/2000 (Definitions, Schedule A – Parties to
the Award) ...........................................................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

R21/1979

21/10/80

60

2420

…

17/7/00

80

3379,
3667

…

16/11/00

80

5587

…

25/7/01

81

1721,
2042

3 April, 1981 to 2 April, 1982 ...............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by)
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A3/1981

3/4/81

61

646

…

17/7/00

80

3379,
3668

…

25/7/01

81

1721,
2043

4 May, 1983 to 3 May, 1985 .................................................................
Amended –
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................

A30/1980

4/5/83

63

1409

…

17/7/00

80

3379,
3669

…

1/8/00

80

3153

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Horticultural (Nursery
Industry) Award - continued

Hospital Employees
(Brightwater)
Consolidated Award 1981

Hospital Employees’
(Perth Dental Hospital)
Award 1971

*Hospital Laundry and
Linen Service (Government) Award, 1982

Hospital Salaried Officers
(Australian Red Cross
Blood Service, Western
Australia) Award, 1978
(Previously known as
Hospital Salaried Officers
(Red Cross Blood
Transfusion Service)
Award 1978)

Hospital Salaried
Officers (Cerebal
Palsy) Award 1978

Hospital Salaried Officers
(Dental Therapists)
Award, 1980

Hospital Salaried
Officers (Good
Samaritan Industries)
Award 1990

Date of
Operation
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

Area occupied by the
Home/Peace

Whole of State

Lakes Hospital

Whole of State

Whole of State

Whole of State

State of W.A.

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

25/6/01

81

1559

…

25/7/01

81

1721,
2044

31 Jan., 1961 to 30 Jan., 1964 ..............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 438/1993 (Application for Variation –
No Variation Resulting) .......................................................................
Order No. 695/2000 (Title, Overtime, Wages, Fares and
Vehicle Allowances, Schedule A – Parties to the Award,
Schedule B - Respondent) ...................................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

26/1960

3/11/61

41

68

…

17/7/00

80

3379,
3670

…

7/11/00

80

5173

…

16/11/00

80

5588

…

25/7/01

81

1721,
2045

25 May, 1971 to 24 May, 1974 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 696/2000 (Definitions, Wages) ............................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

4/1970

25/5/71

51

559

3379,
3673
5588

…

17/7/00

80

…

16/11/00

80

…

25/7/01

81

1721,
2051

14 Dec., 1982 ........................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A36/1981

14/12/82

63

95

…

17/7/00

80

3379,
3675

…

25/7/01

81

1721,
2052

12 Dec., 1978 to 11 Dec., 1981 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

R17/1974

21/12/78

59

22

…

17/7/00

80

3379,
3685

…

25/7/01

81

1721,
2063

24 Aug., 1978 to 23 Aug., 1981 ...........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

R37/1976

14/6/78

58

1075

…

17/7/00

80

3379,
3689

…

25/7/01

81

1721,
2068

17 Oct., 1980 to 16 Oct., 1981 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

R27/1977

17/10/80

60

2444

…

17/7/00

80

3379,
3677

…

25/7/01

81

1721,
2055

25 Sept. 1990 ........................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A8/1989

25/9/90

70

3997

…

17/7/00

80

3379,
3678

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2056

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
Hospital Salaried
Officers (Joondalup
Health Campus)
Award, 1996

Hospital Salaried
Officers (Nursing
Homes) Award 1976

Hospital Salaried Officers
(Private Hospitals)
Award, 1980

Hospital Salaried
Officers (Silver Chain)
Award, 1980

Hospital Salaried Officers
(WorkPower) Award of
1996

Hospital Workers
(Cleaning Contractors
- Private Hospitals)
Award 1978

Hospital Workers
(Government) Award

Hospital Workers
(N-gala) Award

Area
Governed
Whole of State

Workers employed by
respondents in callings
described

Whole of State

Whole of State

Whole of State

Whole of State

Whole of State

Area occupied and
controlled by N-gala
Centre

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

1 June, 1996 - 30 Nov., 1998 ................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A1/1996

21/1/97

77

363

…

17/7/00

80

3379,
3705

…

25/7/01

81

1721,
2082

22 Nov., 1976 to 21 Nov., 1979 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

R18 &
R19/1974

26/11/76

57

150

…

17/7/00

80

3379,
3680

…

25/7/01

81

1721,
2058

18 Nov., 1980 to 17 Nov., 1981 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

R28/1977

3/12/80

60

2449

…

17/7/00

80

3379,
3683

…

25/7/01

81

1721,
2061

24 Oct., 1980 to 23 Oct., 1981 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

R38/1978

5/11/80

60

2145

…

17/7/00

80

3379,
3687

…

25/7/01

81

1721,
2065

6 Dec., 1996 5 Dec., 1998 ....................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A8/1996

17/12/96

77

54

…

17/7/00

80

3379,
3703

…

25/7/01

81

1721,
2079

1 April, 1978 to 31 March, 1979 ..........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 439/1993 (Application for Variation – No
Variation Resulting) .............................................................................
Order No. 697/2000 (Overtime, Special Rates and Conditions, Laundry, Height Money, Fares, Travelling Time
and Transport, Wages, Schedule A – Parties to the Award) ................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

R2/1977

3/3/78

58

339

…

17/7/00

80

3379,
3693

…

6/11/00

80

5173

…

16/11/00

80

5589

…

25/7/01

81

1721,
2072

21 Dec., 1966 to 20 Dec., 1969 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 700/2000 (Definitions, Overtime, Shift Work,
Weekend Work, Allowances and Special Provisions,
Public Holidays, Public Holidays – Graylands and Selby
Lodge/Lemnos Hospitals, Wages, Schedule A – Parties
to the Award) .......................................................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

21/1966

21/12/66

46

1319

…

17/7/00

80

3379,
3695

…

12/1/01

81

653

…

25/7/01

81

1721,
2074

26 Nov., 1959 to 25 Nov., 1962 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 440/1993 (Application for Variation – No
Variation Resulting) .............................................................................
Order No. 698/2000 (Overtime, Allowances and Special
Provisions, Fares and Motor Vehicle Allowances,
Schedule A – Parties to the Award) .....................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

6A/1958

26/11/59

39

30

…

17/7/00

80

3379,
3699

…

7/11/00

80

5173

…

16/11/00

80

5590

…

25/7/01

81

1721,
2078

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
Hotel and Tavern Workers
Award, 1978

Independent Schools
Administrative and
Technical Officers
Award 1993

Independent Schools
(Boarding House)
Supervisory Staff
Award

Independent Schools’
Teachers Award 1976

Independent Schools’
Psychologists and Social
Workers Award

Industrial Catering
Workers Award, 1977

Industrial Spraypainting
and Sandblasting Award
1991

Area
Governed
Whole of State

Whole of State

Whole of State

Whole of State

Whole of State

Whole of State except
that area within a
radius/100 km of
the G.P.O., Perth

Whole of State

Date of
Operation
1 Jan., 1978 to 31 Dec., 1978 ...............................................................
Amended –
Order No. 933/1998 (Section 46 - Interpretation:
Minimum Wage—Adult Males and Females) ....................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 738/2000 (Additional Rates for Ordinary Hours,
Meal Money, Wages, Bar Work, Uniforms and Laundering,,
Protective Clothing, Employee Equipment) .......................................
Order Nos. 378/1995 and 579/1994 (Arrangement, State Wage
Principles - September 1989, Scope, Definitions, Contract of
Service, Hours, Translation of Casual Employees, Casual
Employees, Meal Breaks, Annual Leave, Wages, Minimum
Wage – Adult Males and Females, Translation of Full-Time
and Part-Time Employees, Bar Work, Higher Duties, No
Reduction, Roster, Union Delegates and Meetings,
Australian Traineeship System, Maternity Leave, Trainees,
Changes with Significant Effect and Redundancy, Right of
Entry, Redundancy, Anti-Discrimination, No Extra Claims,
Further Claims, Schedule A – Named Union Party, Schedule
B – Respondents, Schedule C – Letter to Employees) .......................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

No. of
Award

Date
Delivered

Reference
Vol.
Page

R31/1977

11/1/78

58

125

…

29/2/00

80

605

…

17/7/00

80

3379,
3706

…

29/11/00

80

5590

…

21/2/01

81

798

…

25/7/01

81

1721,
2082

29 March, 1993 .....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A15/1991

7/4/93

73

1017

…

17/7/00

80

3379,
3715

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2094

26 March, 1991 .....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A9/1990

9/4/91

71

1202

…

17/7/00

80

3379,
3708

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2086

1 Jan., 1977 to 31 Dec., 1977 ...............................................................
Amended –
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 634/2000 - Section 46 (Interpretation – Salaries) ................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

R27/1976

7/12/76

57

13

…

17/7/00

80

3379,
3710

…
…

1/8/00
26/11/00

80
80

3153
5178

…

25/6/01

81

1559

…

25/7/01

81

1721,
2088

14 July, 2000 to 13 July, 2001 ..............................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A3/1996

14/7/00

80

3198

…

25/7/01

81

1721,
2087

26 May, 1977 to 25 May, 1978 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

29A/1974

26/5/77

57

592

…

17/7/00

80

3379,
3712

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2091

27 Nov., 1991 to 26 Nov., 1992 ............................................................
Amended Order No. 814/1999 (Rates of Pay, Special Rates and
Provisions, Multi-Storey Allowance, Appendix A –
North West Shelf Gas Project, Appendix B – Asbestos
Eradication) .........................................................................................
Order No. 1452/1999 (Meal Allowance, Living Away
From Home, Compensation for Clothes and Tools) ...........................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/

A33/1987

27/1/91

72

65

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.
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…

2/12/99

80

184

…

2/12/99

80

187

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Industrial Spraypainting
and Sandblasting Award
1991 - continued

Iron and Steel Industry
Workers (Australian Iron
and Steel Pty Ltd)
Production Bonus
Scheme Award

Iron and Steel Industry
Workers (BHP Steel
International - Rod
and Bar Division) Award
(Previously Iron and
Steel Industry Workers
(Australian Iron and
Steel Pty Ltd) Award)

Iron Ore Production and
Processing (Hamersley
Iron Pty Ltd) Award 1987

Iron Ore Production and
Processing (Mt. Newman
Mining Co. Pty Ltd)
Award

Jenny Craig Employees
Award, 1995

John Lysaght (Australia)
Limited Award

Journalists’ (Suburban
and Free Newspapers)
Award, 1984

Date of
Operation
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 899/2000 (Superannuation) .................................................
Order No. 1133/2000 (Rates of Pay, Special Rates and
Provisions, Multi Storey Allowance, Appendix A – North
West Shelf Gas Project, Appendix B – Asbestos Eradication) ............
Order No. 1609/2000 (Meal Allowance, Living Away From
Home – Distant Work, Compensation for Clothes and
Tools, Fares and Travelling) ................................................................
Order No. 1609/2000 (Appendix A) .....................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................
Order No. 1362/2001 (Rates of Pay, Special Rates and
Provisions, Multi-Storey Allowances, Appendix A,
Appendix B) ........................................................................................

Kwinana

Workers employed by
Respondent at Kwinana

Area Governed/State
between 18th and 26th
parallels/South
Latitude

Iron Ore Production
and Processing
operations by Mt.
Newman between 18th
and 26th parallel of
South Latitude

Whole of State

Area occupied and
controlled John
Lysaght (Aust.) Ltd

Radius/50kms from
Perth G.P.O.

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

17/7/00

80

…

28/8/00

80

3379,
3713
4350

…

1/11/00

80

5592

…
…

16/2/01
3/7/01

81
81

849
1597

…

25/7/01

81

1721,
2092

…

25/9/01

81

2751

6 Aug. 1970 to 17 Feb., 1973 ...............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

138/1970

6/8/70

50

521

…

17/7/00

80

3379,
3717

…

25/7/01

81

1721,
2096

18 Feb., 1970 to 17 Feb., 1973 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

1/1968

13/2/70

50

85

…

17/7/00

80

3379,
3717

…

25/7/01

81

1721,
2096

30 Aug 1987 to 29 Aug 1989 ................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A20/87

13/10/87

67

1959

…

17/7/00

80

3379,
3719

…

25/7/01

81

1721,
2098

25 Jan. 1985 to 31 May 1986 ...............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A29/1984

25/1/85

65

245

…

17/7/00

80

3379,
3723

…

25/7/01

81

1721,
2104

1 Oct., 1995 ...........................................................................................
Amended –
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 701/2000 (Special Rates and Conditions, Overtime,
Schedule A – Parties to the Award) .....................................................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A1/1994

6/10/95

75

2746

…

17/7/00

80

3379,
3729

…

1/8/00

80

3153

…

20/12/00

81

256

…

25/6/01

81

1559

…

25/7/01

81

1721,
2110

21 Dec., 1967 to 21 Dec., 1970 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1320/1999 (Wages/Payments, Hours, Rates of Pay,
Schedule A – Named Parties to the Award) ........................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

27/1967

21/12/67

47

1128

…

17/7/00

80

3379,
3730

…

12/6/01

81

1383

…

25/7/01

81

1721,
2111

10 Feb. 1984 to 10 Feb., 1985 ..............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A1/1981

10/2/84

64

268

…

17/7/00

80

3379,
3734

…

25/7/01

81

1721,
2115

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

Kalgoorlie Consolidated
Gold Mines Award 2001
(Replaces previous
Kalgoorlie Consolidated
… Award 2000
No. A1/2000.
(For prior details, see
Vol. 81, Part 1)

Kalgoorlie Consolidated
Gold Mines Pty Ltd
(KCGM)

1 Apr., 2001 – 31 Mar., 2002 ................................................................

A1/2001

7/6/01

81

1570

Laboratory and Technical
Employees’ (Peters
[W.A.] Limited) Award
No. 12/1981

Areas occupied and
controlled by Peters
Ice Cream (W.A.) Ltd.

20 Aug., 1981 to 19 Aug., 1983 ...........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

12/1981

25/9/81

61

1530

…

17/7/00

80

3379,
3738

…

25/7/01

81

1721,
2116

30 Oct. 1978 to 29 Oct., 1980 ...............................................................
Amended –
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

R18/1978

30/10/78

58

1488

…

17/7/00

80

3379,
3739

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2118

25 Nov., 1981 to 24 Nov., 1982 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 321/1993 (Application for Variation – No
Variation Resulting) .............................................................................
Order No.702/2000 (Meal Money, Allowances, Schedule
A – Parties to the Award, Schedule B – Respondents) .......................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A29/1981

25/11/81

62

38

…

17/7/00

80

3379,
3740

Landscape Gardening
Industry Award

Laundry Workers’
Award, 1981

Licensed Establishments
(Retail and Wholesale)
Award 1979

Lift Industry (Electrical
and Metal Trades)
Award 1973

Malting Industry Award
1993

Whole of State

South-West Land
Division

Whole of State

Whole of State

Whole of State

…

6/11/00

80

5173

…

15/11/00

80

5593

…

25/7/01

81

1721,
2119

6 April, 1979 to 5 April, 1980 ...............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

R23/1977

6/4/79

59

573

…

17/7/00

80

3379,
3741

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2120

16 July, 1973 to 15 July, 1974 ..............................................................
Amended Order No. 76/1980, Part 225 (S.47 – Deletion of
Respondent) ........................................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No.1269/2000 (1B – Minimum Adult Award Wage,
Arrangement, Statement of Principles – June 1991 (Delete),
Overtime, Special Rates and Provisions, Car Allowance,
Fares and Travelling Time, Distant Work, Lift Industry
Allowance, Minimum Wage – Adult Employees, First
Schedule Wages) .................................................................................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................
Order No. 1672/2001 (Overtime, Special Rates and Provisions,
Car Allowance, Fares and Travelling Time, Distant Work, Lift
Allowance, Wages) ..............................................................................

9/1973

16/7/73

53

778

…

10/2/00

80

607

…

17/7/00

80

3379,
3744

…

1/8/00

80

3153

…

21/11/00

80

5593

…

25/6/01

81

1559

…

25/7/01

81

1721,
2125

…

28/11/01

81

3074

20 Aug., 1993 ........................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A6/1993

27/8/93

73

2387

…

17/7/00

80

3379,
3746

…

25/7/01

81

1721,
2127

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
Manufacturing Chemists
Award, 1976

Marine Stores Award

Masters and Deckhands
(Passenger Ferries
Launches and Barges)
(Fremantle Launch and
Tug Company Pty Ltd)
Award 1993

Masters Dairy Award
1994

Masters, Mates and
Engineers Passenger
Ferries Award
(Previously known as
Masters, Mates and
Engineers Passenger
Ferries (Interim) Award)

Materials Testing
Employees’ Award, 1984

Matilda Bay Brewing
Company Limited
Enterprise Award 1994

Meat Industry (North
West Abattoirs) Award

Area
Governed
Whole of State

Radius 15 miles from
G.P.O. Perth

Whole of State

Masters Dairy Ltd

Whole of State

Whole of State

Matilda Bay Brewing
Company Limited

Area occupied or
controlled by Derby
Meat Processing Co
Ltd at Broome and
Derby

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

12 March 1976 to 11 March 1978 ........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................
Order No. 1678/2001 (Wages, Shift Work, Overtime, General
Conditions) ..........................................................................................

R3/1976

12/3/76

56

325

…

17/7/00

80

3379,
3747

…

25/7/01

81

1721,
2128

…

20/11/01

81

3076

22 Dec. 1958 to 21 Dec., 1961 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 636/1993 (Application for Variation – No
Variation Resulting) .............................................................................
Order No.703/2000 (Meal Money, Schedule A - Parties
to the Award) .......................................................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

13/1958

22/12/58

38

632

…

17/7/00

80

3379,
3749

…

6/11/00

80

5174

…

24/11/00

80

5596

…

25/7/01

81

1721,
2130

23 Dec., 1993 - 22 Dec., 1994 ..............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A7/1993

23/12/93

74

89

…

17/7/00

80

3379,
3750

…

25/7/01

81

1721,
2131

16 Sept., 1994 .......................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No.704/2000 (Schedule 1 – Parties to the Award,
Schedule 3 – Vehicle Allowances, Schedule 4 – Other
Allowances) .........................................................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A2/1994

15/11/94

74

2965

…

17/7/00

80

3379,
3750

…

24/11/00

80

5596

…

25/7/01

81

1721,
2131

13 Aug., 1997 - 12 Mar., 1999 ..............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A9/1996

27/8/97

77

3349

…

17/7/00

80

3379,
3751

…

25/7/01

81

1721,
2132

1 Oct. 1984 to 30 Sept. 1986 ................................................................
Amended –
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A5/1982

30/8/84

64

1509

…

17/7/00

80

3379,
3752

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2133

8 July, 1994 - 31 July, 1995 ..................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A22/1990

14/7/94

74

1908

…

17/7/00

80

3379,
3753

…

25/7/01

81

1721,
2134

27 April 1988 to 27 April 1989 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A12/1988

18/8/88

68

2970

…

17/7/00

80

3379,
3755

…

25/7/01

81

1721,
2136

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
Meat Industry (State)
Award, 1980

Meat Industry (W.A.
Lamb Marketing Board)
Award 1981

Area
Governed
Whole of State

Area controlled by W.A.
Lamb Marketing Board

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

11 Sept., 1980 to 10 Sept., 1983 ...........................................................
Amended –
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

R9/1979

11/9/80

60

1502

…

17/7/00

80

3379,
3756

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2138

20 Nov. 1981 to 19 May 1982 ..............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A37/1981

20/11/81

61

1942

…

17/7/00

80

3379,
3761

…

25/7/01

81

1721,
2142

1 July 1984 to 1 July 1986 ....................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A10/1984

18/7/84

64

1516

…

17/7/00

80

3379,
3762

…

25/7/01

81

1721,
2144

23 Dec. 1947 to 22 Dec., 1948 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

13/1947

23/12/4

27

448

…

17/7/00

80

3379,
3764

…

25/7/01

81

1721,
2145

Meat Industry (W.A. Meat
Commission - Midland)
Award No. 17/1976
(Cancelled 66WAIG1242)
Meat Industry (Wyndham)
Award No. 16/1981
(Cancelled by Industrial
Retirement of party,
66WAIG904)
Mechanical and Electrical Contractors
(North-West Shelf
Project Platform)
Award 1984

Mental Health Nurses
Consolidated Award 1981

Mental Health Rehabilitation Assistants
Award, 1965

Metals and Engineering
Rapid Metal Developments (Aust) Pty Ltd
Award 1993

Metal Trades (General)
Award 1966 (Replaced by
Award No. 6/1977 insofar
as it applies to the
Mineral Sands Industry)
(Replaced by Greenbushes Mine Maintenance
(Enterprise Bargaining)
Industrial Agreement
1993 insofar as it
applies to maintenance
employees working at
Greenbushes Mine of
Gwalia Consolidated
Ltd, 74 WAIG 83).
(Replaced by Masters
Dairy Award 1994
No. 2/1994 insofar as
it applies to employees
/Masters Dairy Ltd)
(See also Appendix IX)

Offshore work on
Hydrocarbons Installations operated by
Woodside Offshore
Petroleum Pty Ltd

All Mental Health
Nurses and Enrolled
Nurses employed in
Government Hospital,
for mental cases in
W.A. under control of
Health Services, but
excluding Industrial
training Centre
Sheltered Workshops

Industrial Training
Centres and Sheltered
Workshops under
jurisdiction or control
/Director Mental
Health Services

Rapid Metal Developments, W.A. Premises

Whole of State
excepting area
occupied by U.S.
Navy at N.W. Cape

5 Nov., 1965 to 4 Nov., 1968 ................................................................
Amended Order No. 1592/1993 (Rates of Pay) ....................................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

36/1965

5/11/65

45

999

…

3/3/00

80

601

…

17/7/00

80

3379,
3766

…

25/7/01

81

1721,
2148

18 Aug., 1994 - 17 Feb., 1995 ..............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A4/1993

9/9/94

74

2114

…

17/7/00

80

3379,
3775

…

25/7/01

81

1721,
2157

21 June 1966 - 21 June 1969 ................................................................
Amended Order No. 1563/1999 (Second Schedule – List of
Respondent) ........................................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 1187/2000 (Application for variation –
No variation resulting) ........................................................................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
Order No. 1785/2000 (Second Schedule – List of Respondents) .........
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

13/1965

21/6/66

46

707

…

8/2/00

80

370

…

17/7/00

80

3379,
3767

…

1/8/00

80

3153

…

02/3/01

81

852

…
…

25/6/01
4/7/01

81
81

1559
1598

…

25/7/01

81

1721,
2149

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
Metropolitan Health
Service Engineering and
Building Services
Enterprise Award 1999

Metropolitan Prison
Complex Catering
Staff Award

Mineral Earths Employees
Award

Mineral Sands Industry
Award 1991

Area
Governed
Metropolitan Health
Service Board

Employees/Minister
employed on catering
staff at Metropolitan
Prison Complex

South-West Land
Division

State of W.A.

Mineral Sands Mining
and Processing
(Engineering and
Building Trades)
Award, 1977
This Award has been
replaced by the Mineral
Sands Industry Award
No. A3/1991 save as it
applies to Tiwest Pty
Ltd

Whole of State

Mineral Sands Mining
and Processing Industry
Award 1981
This Award has been
replaced by the Mineral
Sands Industry Award
No. A3/1991 save as it
applies to Tiwest Pty
Ltd

Whole of State

Minerals Production
(Salt) Industry Award

Miscellaneous Workers’
(Activ Foundation) Award

Whole of State except
area operated by
Dampier Salt and
Leslie Salt Co.

Whole of State

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

12 Oct., 1999 – 11 Oct., 2000 ...............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A1/1999

23/11/99

79

3637

…

17/7/00

80

3379,
3775

…

25/7/01

81

1721,
2157

21 April 1980 to 1 Oct., 1981 ...............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

1/1980

24/10/80

60

2457

…

17/7/00

80

3379,
3773

…

25/7/01

81

1721,
2155

28 May, 1975 to 31 Aug., 1975 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 643/1993 (Application for Variation – No
Variation Resulting) .............................................................................
Order No.705/2000 (Overtime, Wages, Named Parties) .......................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

9/1975

26/5/75

55

650

…

17/7/00

80

3379,
3777

…
…

6/11/00
15/11/00

80
80

5174
5597

…

25/7/01

81

1721,
2160

14 June, 1991 to 13 June, 1993 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A3/1991

28/6/91

71

1814

…

17/7/00

80

3379,
3778

…

25/7/01

81

1721,
2161

12 May 1977 to 11 June 1977 ..............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

6/1977

12/5/77

57

633

…

17/7/00

80

3379,
3780

…

25/7/01

81

1721,
2163

9 June 1982 to 8 June 1984 ...................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A38/1981

25/6/82

62

1517

…

17/7/00

80

3379,
3783

…

25/7/01

81

1721,
2166

5 Sept., 1969 to 4 Sept., 1972 ...............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

36/1968

5/9/69

49

785

…

17/7/00

80

3379,
3785

…

25/7/01

81

1721,
2168

7 March, 1984 .......................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No.7/2000 (Arrangement, Salary Packaging) .............................
Order No.441/1993 (Application for Variation – No
Variation Resulting) .............................................................................
Order No.706/2000 (Definitions, Shift Work, Meal Money,
Car Allowance, Travelling, Transfers and Relieving Duty,
Removal Allowance, Dirty Work, Schedule A – Parties to
the Award) ...........................................................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A20/1980

7/3/84

64

661

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.
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…

17/7/00

80

…

25/10/00

80

3379,
3788
4994

…

6/11/00

80

5174

…

1/12/00

80

5598

…

25/7/01

81

1721,
2172

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
Miscellaneous Workers’
(Security Industry)
Superannuation Award

Monumental Masonry
Industry Award

*Mooring Services
(Cape Cuvier) Award

Motel, Hostel, Service
Flats and Boarding
House Workers
Award, 1976
(Replaced by Award
No. 1/84 insofar as it
applies to approved
Private Psychiatric
Hostels)

Motor Vehicle (Service
Station, Sales Establishments, Rust Prevention
and Paint Protection)
Industry Award

Musicians’ General
(State) Award 1985

Area
Governed
Whole of State

Whole of State

Employees employed by
Kwinana Towage
Services in or about
the Port/Carnarvon

Whole of State

Whole of State

Employers employed
in the Whole State
in the Musical and
Industries

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

30 Apr., 1988 to 30 Apr., 1990 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A34/1987

30/3/88

68

1031

…

17/7/00

80

3379,
3790

…

25/7/01

81

1721,
2173

12 Dec. 1989 to 11 Dec. 1992 ..............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No.1228/2000 (Wages, Superannuation, Special
Rates and Conditions, Payment of Wages, Overtime) ........................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................
Order No. 1356/2001 (Wages, Special Rates and Provisions) ..............
Order No. 1831/2001 (Wages, Overtime) .............................................

A36/1987

1/3/90

70

1357

…

17/7/00

80

3379,
3791

…

1/11/00

80

5599

…

25/7/01

81

…
…

20/9/01
3/12/01

81
81

1721,
2174
2753
3076

14 Aug. 1981 to 13 Aug., 1983 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

13/1981

17/11/82

62

2948

…

17/7/00

80

3379,
3793

…

25/7/01

81

1721,
2176

17 Aug., 1976 to 16 Aug., 1977 ...........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No.739/2000 (Additional Rates for Ordinary Hours,
Meal Money, Wages, Bar Work, Uniforms and Laundering,
Protective Clothing, Employee Equipment) .......................................
Order Nos. 379/1995 and 580/1994 (Arrangement, State
Wage Principles - September 1989, Definitions, Contract of
Service, Hours, Translation of Casual Employees, Casual
Employees, Meal Breaks, Annual Leave, Translation of FullTime and Part-Time Employees, Wages, Minimum Wage –
Adult Males and Females, Bar Work, Higher Duties, No
Reduction, Roster, Australian Traineeship System,
Maternity Leave, Trainees, Changes With Significant Effect
and Redundancy, Right of Entry, Redundancy, AntiDiscrimination, No Extra Claims, Further Claims, Union
Delegates and Meetings, Schedule A – Named Union Party,
Schedule B – Respondents, Schedule C – Letter to Employees) .......
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

29/1974

17/8/76

56

1502

…

17/7/00

80

3379,
3794

…

1/8/00

80

3153

…

29/11/00

80

5600

…

21/2/01

81

809

…

25/6/01

81

1559

…

25/7/01

81

1721,
2177

21 May 1982 to 20 May 1984 ..............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A29/1980

21/5/82

62

1206

…

17/7/00

80

3379,
3796

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2182

7 Oct., 1985 to 7 Oct., 1986 ..................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A5/1985

7/10/85

65

2054

…

17/7/00

80

3379,
3798

…

25/7/01

81

1721,
2184

Ngala Superannuation
Award

Whole of State

1 Jan. 1989 to 31 Dec. 1991 .................................................................

A17/1989

5/4/90

70

1371

Nickel Mining and
Processing Award, 1975

Yilgarn, Coolgardie,
Broad Arrow, Dundas,
Phillips River, East
Coolgardie, North
Coolgardie, NorthEast Coolgardie,
Mt Margaret, East
Murchison, Murchison,

11 Sept. 1975 to 10 Sept., 1976 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

18/1975

11/9/75

55

1365

…

17/7/00

80

3379,
3799

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Area
Governed

Date of
Operation

Nickel Mining and
Processing Award, 1975 continued

Yalgoo, Peak Hill and
Gascoyne Goldfields,
and the area
comprised within
the 14th and 26th
parallels/latitude

General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

Nickel Refining
Award, 1971

Area occupied by
Western Mining Corp.
at Kwinana

Title

Nickel Smelting
(Western Mining
Corp. Ltd) Award, 1972

*North Rankin
Construction Award

Nurses’ (Aboriginal
Medical Services)
Award

*Nurses’ (ANF/RFDS
Western Operations
Award
(Formerly known as
Nurses (Royal Flying
Doctor Service) Award)

Nurses (Child Care
Centres) Award, 1984

Nurses (Day Care
Centres) Award 1976

Nurses (Dentists
Surgeries) Award 1977

Area controlled by
Western Mining Corp.
approximately 10 miles
south/Boulder

Employees engaged on
the offshore Jacket
installation and
module placement of
the North Rankin
platforms

Whole of State

Whole of State

Whole of State except
Ngala

Whole of State

Whole of State

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

25/7/01

81

1721,
2185

17 Feb. 1971 to 26 Jan., 1973 ...............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

6/1971

17/2/71

51

231

…

17/7/00

80

3379,
3804

…

25/7/01

81

1721,
2190

31 Aug. 1972 to 31 Dec., 1972 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

18/1972

31/8/72

52

718

…

17/7/00

80

3379,
3805

…

25/7/01

81

1721,
2192

1 Jan., 1982 ...........................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A42/1981

15/12/81

62

49

…

17/7/00

80

3379,
3805

…

25/7/01

81

1721,
2191

23 June, 1988 to 23 June, 1989 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied) .....................

A23/1987

23/6/88

68

2424

…

17/7/00

80

3379,
3810

…

25/7/01

81

1721,
2197

1 July, 1982 to 30 June, 1985 ...............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A18/1982

15/7/82

62

1855

…

17/7/00

80

3379,
3809

…

25/7/01

81

1721,
2196

21 April, 1986 to 20 Oct., 1986 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A23/1984

16/4/86

66

863

…

17/7/00

80

3379,
3806

…

25/7/01

81

1721,
2193

5 Nov., 1976 to 4 Nov., 1978 ................................................................
Amended –
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

R11/1976

5/11/76

56

1798

…

17/7/00

80

3379,
3811

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2198

18 July, 1977 to 17 July, 1979 ..............................................................
Amended –
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

44A/1976

5/7/77

57

1004

…

17/7/00

80

3379,
3808

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2195

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
Nurses (Doctors’
Surgeries) Award 1977

Nurses (Independent
Schools) Award

Nurses (Private
Hospitals) Award

Optical Mechanics’
Award, 1971

Outstation Pilot Crews
- Harbour and Light
Department Award 1981

Paint and Varnish
Makers Award

Painters (Government
Shipping) Award

Area
Governed
Whole of State

South-West Land
Divisions

Whole of State, but
excluding N-gala
and Home/Peace

South-West Land
Division and within
an area/5 miles
from P.O., Kalgoorlie

All gazetted Ports
in W.A. under the
control/the Harbour
and Light Dept.

Radius/15 miles
G.P.O., Perth from

Port/Fremantle
and adjoining
Slipways and Shipways

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

18 July, 1977 to 17 July, 1979 ..............................................................
Amended –
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

44/1976

5/7/77

57

1004

…

17/7/00

80

3379,
3807

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2194

Nov. 1963 to 12 Nov., 1966 ..................................................................
Amended –
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

21B/1962

13/11/63

43

1273

…

17/7/00

80

3379,
3812

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2199

22 July, 1966 to 21 July, 1969 ..............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

1/1966

22/7/66

46

878

…

17/7/00

80

3379,
3813

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2200

7 May, 1971 to 6 May, 1972 .................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No.634/1993 (Application for Variation – No
Variation Resulting) .............................................................................
Order No.707/2000 (Meal Money, Wages, Schedule A –
Parties to the Award, Schedule B - Respondents) ...............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

9/1970

7/5/71

51

562

…

17/7/00

80

3379,
3815

…

7/11/00

80

5175

…

24/11/00

80

5602

…

25/7/01

81

1721,
2203

7 Oct., 1981 ...........................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A4/1981

24/12/81

62

55

…

17/7/00

80

3379,
3817

…

25/7/01

81

1721,
2204

11 June, 1958 to 10 June, 1961 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No.642/1993 (Application for Variation – No
Variation Resulting) .............................................................................
Order No. 708/2000 (Meal Money, Leading Hands, Rates
of Pay, Schedule A – Respondents) ....................................................
Correction Order No. 708/2000 (Schedule A – Parties to
The Award) ..........................................................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

22/1957

11/6/58

38

251

…

17/7/00

80

3379,
3817
5175

3 July, 1964 to 21 July, 1967 ................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.
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…

6/11/00

80

…

7/12/00

81

257

…

14/12/00

81

332

…

25/7/01

81

1721,
2205

32/1961

3/7/64

44

320

…

17/7/00

80

3379,
3819

…

25/7/01

81

1721,
2206

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
Parliamentary
Employees Award 1989

Area
Governed
Whole of State

Date of
Operation
27 Sept. 1989 to 26 Sept. 1990 .............................................................

Particle Board Industry
Award

Pastrycooks’ Award

Performers’ Live
Award (WA) 1993

Permanent Building
Societies (Administrative
and Clerical Officers)
Award 1975

*Pest Control Industry
Award 1982

Radius of 14 miles
from G.P.O., Perth

S.W. Land Division
except area within
a radius of 54 kms
of G.P.O., Perth

Whole of State

Whole of State

Whole of State

Whole of State

Date
Delivered

Reference
Vol.
Page

A15/1987,
A4/1988,
A7/1988, &
A7/1989

27/10/89

70

742

…

17/7/00

80

3379,
3820

…

9/11/00

80

5602

…

25/7/01

81

1721,
2207

18 Feb., 1965 to 17 Feb., 1966 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

22/1964

18/2/65

45

24

…

17/7/00

80

3379,
3822

…

25/7/01

81

1721,
2210

10 May, 1978 to 9 May, 1979 ...............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

R10/1978

10/5/78

58

639

…

17/7/00

80

3379,
3825

…

25/7/01

81

1721,
2212

12 Nov., 1982 to 11 Nov., 1984 ............................................................
Amended Order No. 363/1993 (Arrangement, Contract of Service, .....................
Redundancy) .......................................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No.710/2000 (Overtime, Wages, Schedule A –
Parties to the Award, Schedule B - Respondents) ...............................
Order No. 147/2000 (Redundancy) ......................................................
Order No. 1214/1994 (Application for variation –
No variation resulting) ........................................................................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A24/1981

12/11/82

62

2951

…

31/1/00

80

354,
365

…

17/7/00

80

3379,
3828

Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No.709/2000 (Parliamentary Support Services
Employees Wages, Uniforms and Clothing, Named Parties) ..............
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................
Particle Board Employees’
Award, 1964

No. of
Award

…

1/8/00

80

3153

…
…

15/11/00
25/1/01

80
81

5603
399

…

26/2/01

81

852

…

25/6/01

81

1559

…

25/7/01

81

1721,
2215

14 Sept., 1993 .......................................................................................
Amended Order No. 557/1999 (Minimum Adult Award Wage,
Rates of Pay) .......................................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A18/1989

4/6/93

73

2391

…

6/8/99

80

1937

…

17/7/00

80

3379,
3834

…

25/7/01

81

1721,
2222

1 July, 1975 to 30 June, 1977 ...............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No.1255/2000 (Meal Money) .....................................................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

26/1975

30/9/75

55

1355

…

17/7/00

80

3379,
3829

…
…

1/8/00
22/11/00

80
80

3153
5603

…

25/6/01

81

1559

…

25/7/01

81

1721,
2217

19 April, 1982 to 18 April, 1984 ...........................................................
Amended –
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A9/1982

19/4/82

62

846

…

17/7/00

80

3379,
3837

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2225

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
Photographic Industry
Award, 1980

Pipe, Tile and Pottery
Manufacturing Industry
Award

Plaster, Plasterglass
and Cement Workers
Award No. A29/1989
(Replaces Plaster Mill
Workers Award
No. 6/1952 and Fibrous
Plaster and Cement
Workers Award
No. 11/1969)

Plastic Manufacturing
Award 1977
(Replaced by Award
No. 11/1980, insofar
as it applies to
Polymain Pty. Ltd.)

Plywood and Veneer
Workers Award

*Plywood and Veneer
Workers’ Award

Porcelain Workers’
Award 1970

Area
Governed
Whole of State

Whole of State

Whole of State

Whole of State

Radius of 14 miles
from G.P.O, Perth

South-West Land
Division excluding
area within a radius
of 45 km of the
G.P.O., Perth

Radius of 15 miles
from G.P.O., Perth

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

11 July, 1980 to 10 July, 1981 ..............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No.637/1993 (Application for Variation – No
Variation Resulting) .............................................................................
Order No. 711/2000 (Wages, Meal Allowance, Vehicle
Allowance, Schedule B – Respondents, Schedule A –
Parties to the Award) ...........................................................................
Order No. 717/2000 (Meal Money, Leading Hands,
Special Rates, Schedule A – Parties to the Award) .............................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A9/1980

11/7/80

60

1195

…

17/7/00

80

3379,
3838

…

1/8/00

80

3153

…

7/11/00

80

5175

…

7/12/00

81

258

…

7/12/00

81

258

…

25/6/01

81

1559

…

25/7/01

81

1721,
2226

23 April, 1979 to 22 April, 1981 ...........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

R34/1978

23/4/79

59

568

…

17/7/00

80

3379,
3839

…

25/7/01

81

1721,
2227

24 April, 1990 to 23 April, 1993 ...........................................................
Amended Order No. 817/1999 (Special Rates and Provisions) ............................
Order No. 1453/1999 (Overtime, Wages) .............................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 904/2000 (Superannuation) .................................................
Order No.1132/2000 (Adult Trainee Casters, Special Rates
and Provision) .....................................................................................
Order No. 1611/2000 (Overtime, Wages) .............................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................
Order No. 1361/2001 (Adult Trainee Casters, Special Rates and
Provisions) ...........................................................................................

A29/1989

20/6/90

70

2336

…

2/12/99
2/12/99

80
80

187
188

…
…
…

17/7/00

80

28/8/00

80

3379,
3841
4350

…
…

2/11/00
16/2/01

80
81

5604
850

…

25/7/01

81

1721,
2229

…

20/9/01

81

2754

22 Aug., 1977 to 21 Aug., 1978 ...........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No.396/1993 (Application for Variation – No
Variation Resulting) .............................................................................
Order No. 712/2000 (Meal Money, Leading Hands, Extra
Rates and Conditions, Travelling Allowance, Schedule A –
Parties to the Award) ...........................................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

5/1977

22/8/77

57

1189

…

17/7/00

80

3379,
3842

…

6/11/00

80

5175

…

7/12/00

81

259

…

25/7/01

81

1721,
2231

19 Nov., 1952 to 18 Nov., 1953 ............................................................
Amended –
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

24/1952

19/11/52

32

469

…

17/7/00

80

3379,
3850

…

25/7/01

81

1721,
2234

6 Oct., 1981 to 5 Oct., 1982 ..................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A28/1981

6/10/81

61

1538

…

17/7/00

80

3379,
3846

…

25/7/01

81

1721,
2239

13 Feb., 1970 to 12 Feb., 1971 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

1/1970

13/2/70

50

106

…

17/7/00

80

3379,
3855

…

25/7/01

81

1721,
2244

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
Port Hedland Port
Authority Marine Pilots
Award 1984

Poultry Breeding Farm
and Hatchery Workers
Award 1976

Printing Award
(Previously known as
Printing (Country)
Award

Printing (Community
Newspaper Group) Award

Printing (Government)
Award, 1990

Printing Industry
Superannuation
Award 1991

Printing (Newspaper)
Award 1979

*Printing (The Sunday
Times Guaranteed
Employment and
Voluntary Retirement)
Award, 1983

Area
Governed
Area controlled by
Port Hedland Port
Authority

Whole of State

Whole of State

Whole of State

Whole of State

Whole of State

Radius of 24 km from
G.P.O., Perth,
excluding premises
of Independent Group
of Newspapers

The Sunday Times

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

25 Sept., 1984 to 24 Sept., 1986 ...........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A11/1984

25/9/84

64

1747

…

17/7/00

80

3379,
3856

…

25/7/01

81

1721,
2245

18 Oct., 1976 to 17 Oct., 1977 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No.645/1993 (Application for Variation – No
Variation Resulting) .............................................................................
Order No.713/2000 (Overtime, Wages, Schedule A –
Parties to the Award) ...........................................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

R20/1976

18/10/76

56

1652

…

17/7/00

80

3379,
3858

…

7/11/00

80

5176

…

29/11/00

80

5605

…

25/7/01

81

1721,
2246

30 Mar., 1972 to 29 Mar., 1975 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

9/1969

30/3/72

52

260

…

17/7/00

80

3379,
3860

…

25/7/01

81

1721,
2248

22 June, 1990 to 21 June, 1991 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A21/1989

22/6/90

70

2175

…

17/7/00

80

3379,
3859

…

25/7/01

81

1721,
2247

4 July, 1990 to 3 July, 1991 ..................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A8/1990

4/7/90

70

3120

…

17/7/00

80

3379,
3863

…

25/7/01

81

1721,
2252

24 June, 1991 - 23 June, 1993 ..............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A6/1991

17/9/91

71

2535

…

17/7/00

80

3379,
3869

…

25/7/01

81

1721,
2258

20 Dec., 1979 to 19 Dec., 1980 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

R23/1979

20/12/72

60

193

…

17/7/00

80

3379,
3865

…

25/7/01

81

1721,
2255

9 Feb., 1983 to 30 June, 1984 ...............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A55/1983

9/2/83

63

395

…

17/7/00

80

3379,
3867

…

25/7/01

81

1721,
2256

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
*Printing (W.A. Newspapers Ltd., Guaranteed
Employment and
Voluntary Retirement
Award

Printing (Western Mail)
Award

Private Hospital
Employees Award, 1972

Psychiatric Nurses’
(Public Hospitals)
Award 1973

Quadriplegic Centre
Award

Quarry Workers
Award, 1969

RAC Road Mechanical
and Fleet Services Award
1999
(Previously known as
R.A.C. Road Service
Employee and
Mechanical Services
Award 1993)
(See Vol. 79, Part 2
for prior details)

Area
Governed

Date of
Operation

W.A. Newspapers Ltd.

26 July, 1982 to 25 July, 1983 ..............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A21/1982

26/7/82

62

1866

…

17/7/00

80

3379,
3867

…

25/7/01

81

1721,
2257

From 17 Jan., 1986 ...............................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A39/1982

17/1/86

66

696

…

17/7/00

80

3379,
3868

…

25/7/01

81

1721,
2257

1 Jan., 1973 to 31 Dec., 1975 ...............................................................
Amended –
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No.442/1993 (Application for Variation – No
Variation Resulting) .............................................................................
Order No.699/2000 (Allowances and Special Provisions,
Overtime, Fares and Motor Vehicles Allowances, Laundry,
Wages, Schedule A – Parties to the Award) ........................................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

27/1971

1/1/73

52

1194

…

17/7/00

80

3379,
3869

…

1/8/00

80

3153

…

7/11/00

80

5176

…

16/11/00

80

5605

…

25/6/01

81

1559

…

25/7/01

81

1721,
2259

15 Aug., 1973 to 14 Aug., 1974 ...........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

14/1973

15/8/73

53

1125

…

17/7/00

80

3379,
3872

…

25/7/01

81

1721,
2262

8 June, 1993 - 7 June, 1994 ..................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No.714/2000 (Scope, Overtime, Shift Work, Public
Holidays, Wages, Schedule A –Named Parties) .................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A1/1993

8/6/93

73

1508

…

17/7/00

80

3379,
3879

…

16/11/00

80

5606

…

25/7/01

81

1721,
2268

13 Feb., 1969 to 13 Feb., 1972 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

13/1968

13/2/69

49

123

…

17/7/00

80

3379,
3878

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2267

A14 &
1235/1988

16/12/88

70

4318

…

4/5/00

80

2687

…

17/7/00

80

3379,
3881

Whole of State

Whole of State

Sir Charles Gairdner
Hospital and Royal
Perth Hospital

Whole of State

Whole of State

Whole of State

18 Dec., 1988 to 17 Dec., 1991 ............................................................
Amended –
Order No. 1406/1999 (Title, Deleted, Minimum Adult
Award Wage, Arrangement, Area, Scope, Division of
Award, Definitions, Part I– General: Structural
Efficiency, Award Modernisation, Annual Leave, Sick
Leave, Long Service Leave, Union Organisation,
Contract of Service Payment of Wages, Uniforms,
First Aid Kit, Representation, Committee Representation, Duration of Award, Public Holidays, Training,
Avoidance of Industrial Disputes, Tool Allowance,
Part II–Road Service: Wages, Hours, Rosters, Meals,
Overtime, Penalty Rates, Transport, Amenities, Part III–
Mechanical Services: Wages, Hours, Rostered Days
Off, Meals, Overtime, On-Site Inspections,
Part IV–Fleet Maintenance: Wages, Apprentices,
Hours, Overtime, Appendix - Resolution of Disputes
Requirements, Schedule 1 - Parties to Award .....................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

RAC Road Mechanical
and Fleet Services Award
1999 - continued
Radio and Television
Employees’ Award

Railway Employees’ Award

Rangers (National Parks)
Consolidated Award, 2000

Recreation Camps
(Department for
Sport and Recreation)
Award

Restaurant, Tearoom
and Catering Workers
Award, 1979

Retail Pharmacists’
Award 1966

Date of
Operation
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

Whole of State

Area controlled by the
Commissioner of
Railways

Employees employed by
National Parks
Authority throughout
the State of W.A.
(For amendments prior
to Consolidation, see
Vol. 80, Part 2)

Whole of State

Whole of State
(For amendments prior
to Consolidation, see
Vol. 81, Part 1)

Whole of State

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

25/7/01

81

1721,
2271

7 Nov., 1980 to 6 Nov., 1981 ................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No.1277/2000 (Overtime, Car Allowance, Distant
Work, Wages) ......................................................................................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................
Order No. 1671/2001 (Overtime, Car Allowance, Distant Work,
Wages) .................................................................................................

R3/1980

17/11/80

60

2460

…

17/7/00

80

3379,
3883

25 July, 1969 to 24 Aug., 1969 .............................................................
Amended Order No. 414/1999 (Apprenticeships) .................................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No.1686/2000 (Allowances and Arrangements for
Specified Workers, Special Rates and Provisions, Shift
And/or Night-Work, Classification Structure and Rates
of Pay) .................................................................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................
26 Oct., 1982 to 25 Oct., 1983 .............................................................
Amended Order No. 1744/2000 (Varied and Consolidated – Title,
Arrangement, Area and Scope, Term, Definitions, Contract
of Service, Hours, Roster, Overtime, Saturday and Sunday
Work, Annual Leave, Public Holidays, Public Holiday Leave,
Sick Leave, No Reduction, Wages, Transfers and Termination,
Higher Duties, Protective Clothing and Equipment, Dispute
Settlement Procedure, Change Rooms and Mess Facilities,
Appendix – Resolution of Disputes Requirements, Schedule A
- Parties to the Award) .........................................................................
Correcting Order No. 1744/2000 (Wages) ............................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................
6 December 1988 ..................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No.716/2000 (Overtime, Wages, Special Rates and
Conditions, Schedule A – Parties to the Award) .................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................
12 Nov., 1979 to 11 Nov., 1980 ............................................................
Amended Section 93(6) (Consolidation) ...............................................................
Order No.740/2000 (Additional Rates for Ordinary Hours,
Meal Money, Wages, Bar Work, Uniforms and Laundering,
Protective Clothing, Workers’ Equipment) .........................................
Order Nos. 381/1995 and 582/1994 (Arrangement, Definitions,
Contract of Service, Hours, Translation of Casual Employees,
Casual Employees, Meal Breaks, Annual Leave, Translation
of Full-Time and Part-Time Employees, Wages, Minimum
Wage – Adult Males and Females, Bar Work, No Reductions,
Roster, Australian Traineeship System, Maternity Leave,
Trainees, Changes With Significant Effect and Redundancy,
Right of Entry, Redundancy, Anti-Discrimination, No Extra
Claims, Further Claims, Union Delegates and Meetings,
Temporary Exemption Clause, Schedule A – Named Union
Party, Schedule B – Respondents, Schedule C – Letter to
Employees, Appendix – McDonald’s Australia Limited
Franchisees) .........................................................................................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................
13 May, 1966 to 12 May, 1967 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.
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…

1/8/00

80

3153

…

27/11/00

80

5607

…

25/6/01

81

1559

…

25/7/01

81

1721,
2273

…

20/11/01

81

3077

18/1969

25/7/69

49

631

…

18/2/00

80

603

…

17/7/00

80

3379,
3886

…

21/11/00

80

5608

…

25/7/01

81

1721,
2275

A17/1981

29/10/82

62

2732

…
…

24/11/00
21/2/01

81
81

655
933

…

25/7/01

81

1721,
2282

A28/1985

6/12/88

69

197

…

17/7/00

80

3379,
3895

…

9/11/00

80

5614

…

25/7/01

81

1721,
2284

R48/1978

12/11/79

59

1671

…

3/10/00

80

5238

…

29/11/00

80

5614

…

21/2/01

81

820

…

25/6/01

81

1559

…

25/7/01

81

1721,
2285

23/1965

13/5/66

46

604

…

17/7/00

80

3379,
3898

…

25/7/01

81

1721,
2287

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

Robe River Iron
Associates Production
and Processing Award
1990 No. A4/1987
(Award quashed by
Full Bench on Appeal.
See Order No. 436/91,
at 73WAIG2646)
Robe River Iron
Associates Employee
Representatives and
Grievance Procedure
Award

Pilbara

27 Sep., 1989 to 26 Mar., 1990 .............................................................

A4 (1)/1987

27/9/89

69

3000

Rock Lobster and Prawn
Processing Award 1978

Whole of State

2 May, 1978 to 1 May, 1980 .................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

R24/1977

4/5/78

58

633

…

17/7/00

80

3379,
3899

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2289

9 July, 1964 to 8 July, 1967 ..................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

11/1963

9/7/64

44

509

…

17/7/00

80

3379,
3901

…

25/7/01

81

1721,
2290

29 Aug., 1962 to 28 Aug., 1965 ...........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 322/1993 (Application for Variation – No
Variation Resulting) .............................................................................
Correction Order No. 717/2000 (Title of Award should read
“Saddlers and Leatherworkers’ Award”) .............................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

7/1962

29/8/62

42

558

…

17/7/00

80

3379,
3902

Rope and Twine Workers
Award

Saddlers and Leatherworkers Award

Salaried Officers
(Association for the Blind
of Western Australia)
Award 1995

Salaried Officers (Paraplegic-Quadraplegic
Association) Award 1988

Saw Servicing
Establishments Award

School Employees
(Independent Day and
Boarding Schools)
Award, 1980

Radius/15 miles from
G.P.O., Perth

South-West Land
Division

Whole of State

Employees of the Paraplegic-Quadriplegic
Association of WA
(Inc.) engaged in
clerical, technical,
supervisory, administrative or professional capacities

Whole of State outside
Metro and Premises of
W.A.G.R.C

Whole of State

…

9/11/00

80

5621

…

13/12/00

81

332

…

25/7/01

81

1721,
2291

21 May 1996 to 21 May 1999 ..............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No.1408/2000 (Meal Money, Motor Vehicle
Allowance, Travelling, Transfers and Relieving – Rates
of Allowance) ......................................................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A5/1995

27/6/96

76

2358

…

17/7/00

80

3379,
3910

…

23/10/00

80

5165

…

25/7/01

81

1721,
2298

5 Aug., 1988 to 5 Aug., 1989 ................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A17/1986

5/8/88

68

2041

…

17/7/00

80

3379,
3904

…

25/7/01

81

1721,
2293

17 Nov., 1977 to 16 Nov., 1978 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

17/1977

17/11/77

57

1720

…

17/7/00

80

3379,
3912

…

25/7/01

81

1721,
2300

10 April, 1980 to 9 April, 1982 .............................................................
Amended Order No. 1429/1996 (Meal Money, Wages, Fares and
Motor Vehicle Allowances) .................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................

R7/1979

12/5/80

60

855

…

3/12/96

80

1937

…

17/7/00

80

3379,
3913

…

1/8/00

80

3153

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

School Employees
(Independent Day and
Boarding Schools)
Award, 1980 - continued

Order No.390/1993 (Application for Variation – No
Variation Resulting) .............................................................................
Order No. 718/2000 (Meal Money, Wages, Fares and
Motor Vehicle Allowances, Schedule A – Parties to
the Award) ...........................................................................................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

SCM Chemicals Ltd
Titanium Dioxide
Manufacturing
*Security Officers’ Award
(See also Appendix IX)

Security Officers and
Cleaners (West
Australian Newspapers)
Award, 1992

Shark Bay Salt and
Gypsum (Production and
Processing) Useless
Loop Award (Replaces
Order No. 874/1988)

Sheet Metal Workers Award
(Replaced by Award
No. A4/1985, insofar
as it applies to
Amalgamated Industries
Pty Ltd employees
Canning Vale WA)

Date of
Operation

Whole of State

Whole of State

Area Occupied and
Operated upon the
Shark Bay Salt Joint
Venture and Agnew
Clough Limited at
Useless Loop

Whole of State

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

7/11/00

80

5176

…

12/12/00

81

260

…

25/6/01

81

1559

…

25/7/01

81

1721,
2301

Decision Only ........................................................................................

A15/1990

26/4/91

71

2266

1 Sept., 1982 to 31 Aug., 1983 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 978/2000 (Area and Scope) .................................................
Order No.2474/1989 (Application for Variation – No
Variation Resulting) .............................................................................
Order No.720/2000 (Overtime, Special Rates and Provisions,
Classification Structure and Wage Rates, Fares and
Travelling, Schedule A – Parties to the Award) ..................................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A25/1981

1/9/82

62

2504

…

17/7/00

80

3379,
3915

…
…

1/8/00
21/9/00

80
80

3153
4823

…

6/11/00

80

5176

…

9/11/00

80

5616

…

25/6/01

81

1559

…

25/7/01

81

1721,
2303

20 May, 1992 - 19 Nov., 1992 ..............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No.721/2000 (Shift Allowances – Security Officers,
Extra Rates and Allowances, Higher Duties, Overtime,
Schedule A – Parties to the Award) .....................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A11/1991

13/8/92

72

2024

…

17/7/00

80

3379,
3917

…

5/12/00

80

5615

…

25/7/01

81

1721,
2305

24 Feb., 1989 to 23 Feb., 1990 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A15/1988

18/4/89

69

1452

…

17/7/00

80

3379,
3918

…

25/7/01

81

1721,
2306

13 July, 1973 to 12 Oct., 1973 ..............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

10/1973

13/7/73

53

791

…

17/7/00

80

3379,
3921

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2308

26 Sept., 1961 to 25 Sept., 1964 ...........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

29/1960

26/9/61

41

684

…

17/7/00

80

3379,
3923

…

25/7/01

81

1721,
2311

15 Aug., 1977 to 14 Aug., 1978 ...........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................

R32/1976

2/9/77

57

1324

…

17/7/00

80

3379,
3925

…

1/8/00

80

3153

Sheet Metal Workers
(Government) Award 1973
No. 31/1973
(Cancelled 80WAIG608.
For prior details, see
Vol.79, Part 2)
Ship Painters and
Dockers Award

Shop and Warehouse
(Wholesale and Retail
Establishments) State
Award 1977

Port of Fremantle
and Port of Perth
and on or about all
slipways and shipyards
contiguous thereto

Whole of State

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Shop and Warehouse
(Wholesale and Retail
Establishments) State
Award 1977 - continued

Show Grounds Maintenance
Workers Award

Date of
Operation
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

Radius of 25 miles from
G.P.O., Perth

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

25/6/01

81

1559

…

25/7/01

81

1721,
3313

16 Dec., 1968 to 15 Dec., 1971 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

55/1968

16/12/68

48

963

…

17/7/00

80

3379,
3927

…

25/7/01

81

1721,
2317

Sir Charles
Gairdner Hospital
Engineering and
Building Services
Workshops Award
1998

Whole of State

16 April, 1998 – 15 April, 2001 ............................................................

A2/1997

13/5/98

78

2382

Soap and Allied Products
Manufacturing Award

Radius 15 miles from
G.P.O., Perth

17 Nov., 1961 to 16 Nov., 1964 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No.633/1993 (Application for Variation – No
Variation Resulting) .............................................................................
Order No. 723/2000 (Meal Money, Leading Hands) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

25/1960

17/11/61

41

703

…

17/7/00

80

3379,
3929

…
…

7/11/00
7/12/00

80
81

5177
261

…

25/7/01

81

1721,
2319

18 December, 1984 ...............................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 8/2000 (Arrangement, Salary Packaging) ............................
Order No.725/2000 (Definitions, General Conditions,
Travelling, Transfers and Relieving Duty – Rates of
Allowance, Removal Allowance, Motor Vehicle Allowance, Shift Work, Schedule A – Parties to the Award) ........................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A15/1984

18/12/84

65

287

Social Trainers and
Assistant Supervisors
(Activ Foundation) Award
(Was previously called
Social Trainers and
Training Assistants
(Slow Learning
Children’s Group)
Award)

Social Trainers (Nulsen
Haven) Award

Soft Furnishings Award

Employees of Slow
Learning Children’s
Group Inc

Employees employed in
the classifications
prescribed in this
Award employed by
Nulsen Haven
Association (Inc.)
at its premises in
Redcliffe

Whole of State

…

17/7/00

80

…

25/10/00

80

3379,
3932
4994

…

1/12/00

80

5617

…

25/7/01

81

1721,
2321

1 July, 1985 to 1 July, 1987 ..................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No.724/2000 (Area and Scope, Definitions, Qualifications Allowance, Schedule A – Parties to the Award) ...................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A11/1985

11/7/85

65

1662

…

17/7/00

80

3379,
3930

…

16/11/00

80

5618

…

25/7/01

81

1721,
2320

11 Aug., 1982 to 10 Aug., 1984 ...........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A23/1982

11/8/82

62

2118

…

17/7/00

80

3379,
3934

…

25/7/01

81

1721,
2323

5 May, 1989 to 4 May, 1990 .................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A1/1989

5/4/89

69

1970

…

17/7/00

80

3379,
3937

…

25/7/01

81

1721,
2329

Sporting Grounds
Maintenance Workers
Award No. 71/1948
Replaced by Award
No. 12/1972, insofar
as applies to Kings
Park Board)
(Award Cancelled)
State Energy Commission
of Western Australia
Wages and Conditions
Award 1988
(Replaces Miscellaneous
Workers (State Energy
Commission) Award
No. 3/1967)

Whole of State

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
State Research Stations
Agricultural Schools
and College Workers
Award 1971

Storemen (Government)
Consolidated Award 1979

Storemen Independent
Wooldumpers Pty. Ltd.
Award 1982

Storemen’s Rapid Metal
Developments (Aust)
Pty. Ltd. Award 1982
(Replaced by the Metals
and Engineering Rapid
Metal Developments
(Aust) Pty Ltd Award
1993 insofar as it
applies to employees
at the W.A. Premises)

*Sugar Refining
Award

Supermarkets and Chain
Stores (W.A.) Warehouse
Award 1982

Supported Employees
Industry Award

Area
Governed
Governmental Research
Stations Agricultural
Schools and Colleges

Whole of State

Workers employed
at the North Fremantle
premises of Independent
Wooldumpers Pty. Ltd.

Workers employed at the
W.A. premises of Rapid
Metal Developments

Area occupied and
controlled by
respondent at
Cottesloe and
Fremantle

Employees employed in
W.A. Distribution
Centres by G.J. Coles
and Woolworths

Whole of State

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

19 Oct., 1971 to 18 Oct., 1973 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

23/1971

19/10/71

57

1042

…

17/7/00

80

3379,
3935

…

25/7/01

81

1721,
2326

28 Aug., 1970 to 27 Aug., 1971 ...........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

20/1969

28/8/70

50

627

…

17/7/00

80

3379,
3940

…

25/7/01

81

1721,
2332

18 Oct., 1982 to 30 Sept., 1983 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A36/1982

18/10/82

62

2744

…

17/7/00

80

3379,
3941

…

25/7/01

81

1721,
2334

15 Nov., 1982 to 30 Sept., 1983 ...........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A44/1982

30/11/82

62

2960

…

17/7/00

80

3379,
3944

…

25/7/01

81

1721,
2336

15 Sept., 1982 to 15 Sept., 1983 ...........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A41/1982

9/11/82

62

2965

…

17/7/00

80

3379,
3945

…

25/7/01

81

1721,
2337

1 June, 1982 to 31 May, 1983 ...............................................................
Amended Order No. 61/2000 (Meal Money, Additional Rates For
Saturday Work, Motor Vehicle Allowance, First Aid
Allowance) ..........................................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................
Order No. 1612/2001 (Meal Money, Additional Rates For
Saturday Work, First Aid Allowances, Schedule A –
Union Party) ........................................................................................

A26/1982

28/7/82

62

2124

…

14/4/00

80

1937

…

17/7/00

80

3379,
3948

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2341

…

20/11/01

81

3078

22 March, 1988 to 22 March, 1989 ......................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A1/1988

22/3/89

68

1034

…

17/7/00

80

3379,
3950

…

25/7/01

81

1721,
2342

Swan Brewery Company
Limited (Superannuation) Award 1987

Throughout the State
of W.A.

1 May, 1987 to 30 April, 1988 ..............................................................

A774/1986

28/4/87

67

522

Teachers Aides Award, 1979

Whole of State

5 Oct., 1979 to 4 Oct., 1980 ..................................................................
Amended
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 733/2000 (Schedule A – Parties to the Award) ....................

R4/1979

5/10/79

59

1363

3379,
3954
261

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.
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…

17/7/00

80

…

12/12/00

81

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Teachers Aides Award, 1979 continued

Teachers’ Aides
(Independent Schools)
Award 1988

Teachers (Kindergartens)
Award 1964
(Replaced by Child Care
Workers Education Award
No. 20/1984 insofar as
it relates to assistants)

Teachers (Public
Sector Primary and
Secondary Education)
Award 1993

Teachers (Public
Sector, Technical and
Further Education)
Award 1993

Telfer Gold Mine
Fly In/Fly Out
Award 1987
Previously known as
Telfer Gold Mines
(Production and Maintenance Employees’)
Award 1987

Date of
Operation
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

Whole of State

Whole of State

Whole of State

Whole of State

Area occupied and
operated upon by
Newmont Holdings Pty
Ltd at Telfer

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

25/7/01

81

1721,
2349

1 Feb., 1988 to 1 Aug., 1988 ................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No. 398/1993 (Application for Variation – No
Variation Resulting) .............................................................................
Order No. 726/2000 (Schedule A – Parties to the Award,
Schedule B – Respondents) ................................................................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A27/1987

26/2/88

68

1040

…

17/7/00

80

3379,
3952

…

1/8/00

80

3153

…

6/11/00

80

5177

…

12/12/00

81

262

…

25/6/01

81

1559

…

25/7/01

81

1721,
2347

16 July, 1964 to 15 July, 1967 ..............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 727/2000 (Schedule A – Parties to the Award) ....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

22/1963

16/7/64

44

471

3379,
3951
262

…

17/7/00

80

…

12/12/00

81

…

25/7/01

81

1721,
2343

25 Feb., 1993 - 24 Feb., 1994 ...............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 305/2000 (Long Service Leave, Sick Leave) ......................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

TA1/1992

25/2/93

73

895

…

17/7/00

80

…

28/8/00

80

3379,
3956
4351

…

25/7/01

81

1721,
2351

25 Feb., 1993 - 24 Feb., 1994 ...............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

TA1/1/1992

25/2/93

73

895

…

17/7/00

80

3379,
3960

…

25/7/01

81

1721,
2355

11 May, 1987 to 10 May, 1989 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A9/1987

3/11/87

67

2026

…

17/7/00

80

3379,
3962

…

25/7/01

81

1721,
2358

14 March, 1988 .....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A28/1987

30/6/88

68

1753

…

17/7/00

80

3379,
3967

…

25/7/01

81

1721,
2364

19 May, 1983 to 19 May, 1985 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A9/1983

4/4/84

64

676

…

17/7/00

80

3379,
3965

…

25/7/01

81

1721,
2361

Tertiary Education
Academic Staff
(W.A.I.T.) Award
No. 30/1974
(Cancelled 686/77,
Part 146)
Theatrical Employees
Entertainment Sporting
and Amusement
Facilities (Western
Australian (Government) Award 1987

*Theatrical Employees
(Perth Theatre Trust)

Whole of State

Employees of the Perth
Theatre Trust

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
Thermal Insulation
Contracting Industry
Award

Ticket Writers Award

Timber Workers Award

Timber Yard Workers
Award

Tin and Associated
Minerals Mining and
Processing Industry
Award

Titanium Oxide
Manufacturing Award

Area
Governed
Whole of State

Radius of 25 miles from
G.P.O., Perth

South-West Land
Division of W.A.
excluding area comprised
within a radius of 45km
from G.P.O., Perth

Radius 14 miles from
G.P.O., Perth excepting
premises occupied by
Government and
Midland Railways

Whole of State

Radius of 30 miles
from G.P.O., Bunbury

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

24 Jan., 1978 to 23 April, 1978 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

1/1978

23/3/78

58

344

…

17/7/00

80

3379,
3968

…

25/7/01

81

1721,
2365

24 May, 1961 to 23 May, 1964 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

29/1958

24/5/61

41

304

…

17/7/00

80

3379,
3969

…

25/7/01

81

1721,
2366

21 Dec., 1951 to 20 Dec., 1952 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 968/2000 (Section 46 - Interpretation: Piecework
of the Timber Workers Award) ............................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

36/1950

21/12/51

31

653

…

17/7/00

80

3379,
3970

…

12/12/00

81

265

…

25/7/01

81

1721,
2367

21 Dec., 1951 to 20 Dec., 1952 ............................................................
Amended Order No. 824/1999 (Special Rates and Conditions,
Wages) .................................................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
Order No.1134/2000 (Special Rates and Conditions, Wages) ..............
Order No. 1613/2000 (Overtime) .........................................................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................
Order No. 1358/2001 (Special Rates and Conditions, Wages) .............

11/1951

21/12/51

31

664

…

2/12/99

80

188

…

17/7/00

80

3379,
3976

…
…
…

1/8/00
2/11/00
16/2/01

80
80
81

3153
5619
851

…

25/6/01

81

1559

…

25/7/01

81

…

20/9/01

81

1721,
2374
2755

28 April, 1972 to 27 April, 1975 ...........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

14/1971

28/4/72

52

351

…

17/7/00

80

3379,
3981

…

25/7/01

81

1721,
2375

22 April, 1975 to 30 June, 1975 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

8/1975

22/4/75

55

445

…

17/7/00

80

3379,
3984

…

25/7/01

81

1721,
2378

1 Jan, 1987 to 31 Dec, 1987 .................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No.443/1993 (Application for Variation – No
Variation Resulting) .............................................................................
Order No.734/2000 (Title, Fares and Travelling Time,
Wages, Schedule A – Parties to the Award) ........................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A16/1986

12/3/87

67

840

…

17/7/00

80

3379,
3985

Training Assistants’ and
Community Support Staff
(Spastic Welfare)
Award 1987
(Now known as Training
Assistants’ and Community
Support Staff (Cerebral
Palsy Association) Award
1987
Training Assistants’ and
Community Support Staff
(Cerebral Palsy Association)
Award 1987
(Previously known as
Training Assistants’ and
Community Support Staff
(Spastic Welfare)
Award 1987)

Throughout the State of
W.A.

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.
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…

7/11/00

80

5177

…

16/11/00

80

5619

…

25/7/01

81

1721,
2379

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

Date of
Operation

Transport Workers’
(Burswood Island
Resort) Award 1987

Burswood Island Resort

27 March, 1987 to 26 March 1989 .......................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A2/1987

27/3/87

67

1337

…

17/7/00

80

3379,
3991

…

25/7/01

81

1721,
2385

22 Sept., 1976 to 21 Sept., 1977 ...........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

23/1976

22/9/76

57

261

…

17/7/00

80

3379,
3991

…

25/7/01

81

1721,
2386

11 Feb., 1963 to 10 Feb., 1966 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

10/1961

11/2/63

43

98

…

17/7/00

80

3379,
3992

Transport Workers
(Eastern Goldfields
Transport Board)
Award 1976

Transport Workers
(General) Award
Replaced by Masters
Dairy Award 1994
No. A2/1994 insofar as
it applies to employees
of Masters Dairy Ltd

Transport Workers
(Government) Award,
1952
(For S.E.C. Workers,
see Award No. 40/1965)

Transport Workers (Mobile
Food Vendors) Award
1987 (Previously known
as Transport Workers
[Mobile Food Vendors
- Flash Foods
Canteen] Award)

Transport Workers
(North West Passenger
Vehicles) Award, 1988

Transport Workers
(Passenger Vehicles)
Award
(Replaced by Transport
Workers (Northwest
Passenger Vehicles)
Award for employees
above 26th parallel
of latitude)

University, Colleges
and Swanleigh, 1980
(Formerly School
Employees (University
Colleges and Swanleigh) Award)

Workers employed by
the Respondent in the
Classifications
described

Whole of State
(Excluding Breadcarters, workers
engaged in the timber
industry within the
South West Land
Division, workers
whose duties involve
them in delivering
goods or materials
solely beyond the
West Australian
State border)

Whole of State

Throughout the State
of W.A.

North of 26th parallel
of South Latitude

Whole of State

Whole of State

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2387

12 May, 1942 to 11 May, 1953 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

2A/1952

12/5/52

32

167

…

17/7/00

80

3379,
3988

…

25/7/01

81

1721,
2382

29 Jan., 1987 .........................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A3/1986

29/1/87

67

350

…

17/7/00

80

3379,
3990

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2384

11 May, 1988 to 11 May, 1990 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A19/1987

9/6/88

68

1439

…

17/7/00

80

3379,
3995

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2389

18 April, 1980 to 17 April, 1981 ...........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .......................
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

R47/1978

20/5/80

60

870

…

17/7/00

80

3379,
3995

…

1/8/00

80

3153

…

25/6/01

81

1559

…

25/7/01

81

1721,
2390

R 7B/1979

12/5/80

60

855

…

17/7/00

80

3379,
3996

10 April, 1980 to 9 April, 1982 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title

Area
Governed

University, Colleges
and Swanleigh, 1980 continued

Vehicle Builders’ Award

Ward Assistants (Mental
Health Services)
Award, 1966

Watchmakers and
Jewellers Award 1970

Date of
Operation
Order No.391/1993 (Application for Variation – No
Variation Resulting) .............................................................................
Order No. 719/2000 (Meal Money, General Conditions,
Fares and Travelling Time, Schedule A – Parties to the
Award) .................................................................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

Whole of State

Whole of State

Whole of State
(For amendments
prior to consolidation
See Vol. 79, Part 2)

No. of
Award

Date
Delivered

Reference
Vol.
Page

…

6/11/00

80

5177

…

12/12/00

81

263

…

25/7/01

81

1721,
2391

5 Nov., 1971 to 4 Nov., 1974 ................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

9/1971

5/11/71

51

1048

…

17/7/00

80

3379,
3998

…

25/7/01

81

1721,
2392

21 Dec., 1966 to 20 Dec., 1969 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No.728/2000 (Post Mortem Attendance, Uniforms,
Schedule A – Parties to the Award) .....................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

35/1966

21/12/66

46

1328

…

17/7/00

80

3379,
4000

…

16/11/00

80

5620

…

25/7/01

81

1721,
2395

15 Sept., 1970 to 14 Sept., 1971 ...........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Section 93(6) (Consolidation) ...............................................................
Order No. 640/1993 (Application for Variation – No
Variation Resulting) .............................................................................
Order No. 729/2000 (Wages, Meal Money) .........................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

10/1970

15/9/70

50

706

…

17/7/00

80

…

4/10/00

80

3379,
4001
4891

…
…

7/11/00
7/12/00

80
81

5178
263

…

25/7/01

81

1721,
2396

West Australian
Petroleum Pty Ltd
Long Service Leave
Conditions Award 1991

Whole of State

25 November, 1991 ...............................................................................

A12/1991

4/12/91

71

3181

Western Australian Mint
Security Officers Award
1988

Whole of State

29 Sept., 1988 - 28 Sept., 1989 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No.730/2000 (Wages and Allowances, Overtime,
Schedule A – Parties to the Award) .....................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A5/1988

29/9/88

69

534

…

17/7/00

80

3379,
4006

…

5/12/00

80

5620

…

25/7/01

81

1721,
2400

10 Sept., 1990 to 9 Sept., 1990 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A2/1988

27/9/90

70

3617

…

17/7/00

80

3379,
4008

…

25/7/01

81

1721,
2403

23 Dec., 1969 to 22 Dec., 1970 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

31/1969

23/12/69

49

1095

…

17/7/00

80

3379,
4010

…

25/7/01

81

1721,
2405

23 Nov., 1972 to 22 Nov., 1975 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

24/1970

23/11/72

52

1035

…

17/7/00

80

3379,
4011

…

25/7/01

81

1721,
2406

Western Australian
Surveying (Private
Practice) Industry
Award, 1989

Wineries Award 1969

Wire Manufacturing
(Australian Wire
Industries Pty Ltd.)
Award

Throughout the State of
W.A.

South-West Land
Division

Radius 15 miles from
G.P.O., Perth

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AWARDS IN FORCE—continued
Title
*Woodside Offshore
Petroleum Pty Ltd
Long Service Leave
Conditions Award, 1984

Wool, Hide and Skin
Store Employees’ Award

Wool Scouring and
Fellmongery Industry
Award

Area
Governed

Date of
Operation

Employees covered
by Hydrocarbons
and Gas (Production
and Processing
Employees) Award
Part II and the
Hydrocarbons
and Gas Maintenance
Employees Award 1982

15 Oct., 1984 .........................................................................................
Amended General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A17/1984

15/10/84

64

1949

…

25/7/01

81

1721,
2408

Whole of State

12 Aug., 1966 to 11 Aug., 1968 ...........................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

8/1966

12/8/66

46

937

…

17/7/00

80

3379,
4014

…

25/7/01

81

1721,
2410

12 Feb., 1960 to 11 Feb., 1963 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 731/2000 (Meal Allowance, Special Rates and
Provisions, Schedule A – Respondents) ..............................................
Correction Order 731/2000 (Item 5 in Schedule should read
“Schedule A – Parties to the Award” and not “Schedule A
- Respondents”) ...................................................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

32/1959

12/2/60

40

89

…

17/7/00

80

3379,
4013

…

7/12/00

81

264

…

14/12/00

81

333

…

25/7/01

81

1721,
2409

Radius of 30 miles
from G.P.O., Perth

No. of
Award

Date
Delivered

Reference
Vol.
Page

Worsley Alumina Pty
Ltd Long Service Leave
Conditions Award, 1984

Worsley Alumina
Pty Ltd

17 March, 1986 .....................................................................................

A27/1985

17/3/86

66

509

Wundowie Foundry Award
1986

Operations of respondent at Wundowie

28 Jul., 1986 to 27 Jul., 1987 ................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................
Order No. 1321/1999 (Arrangement, State Wage Principles –
June 1991 (Deleted), Special Rates and Provisions, Wages,
Supplementary Payments (Deleted), Deleted, Additional
Payments, Appendix 2 - New Classification Structure and
Definitions, Schedule A – Applicant (Deleted), Schedule A –
Named Parties to the Award, Schedule B – Respondent
(Deleted) ..............................................................................................

A8/1986

28/7/86

66

1304

…

17/7/00

80

3379,
4018

…

25/7/01

81

1721,
2413

Zoological Gardens
Employees Award 1969
(Replaced by Gardeners’
(Government) Award
insofar as it relates
to Gardening and
Ground Employees

Whole of State

5 Dec., 1969 to 4 Dec., 1972 ................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No.732/2000 (Overtime, Schedule A – Parties to the
Award) .................................................................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

*For details of indexed wage rates, see Vol. 81 Part 2 Sub-part 2 p. 1721.

(66)

…

20/8/01

81

2558

29/1969

5/12/69

49

997

…

17/7/00

80

3379,
4022

…

9/11/00

80

5621

…

25/7/01

81

1721,
2417

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AGREEMENTS IN FORCE—continued

APPENDIX VI

Area
Governed

Title

Date of
Operation

No. of
Agreement

INDUSTRIAL RELATIONS ACT—AGREEMENTS IN FORCE

Date
Delivered

Reference
Vol.
Page

The following table contains a list of Agreements in force, showing the area governed by each agreement, the date during which it operates, registered number of agreement, date of filing, and a
reference at “Industrial Gazette” where reported therein.
Editor’s Notes:

(1) As of 1st March, 1980, Agreements were deemed to be Consent Awards under Section 117(f) of the Industrial Arbitration Act, 1979.
(2) Agreements registered by the Public Service Arbitrator are shown in Appendix VIII.
(3) For Agreements affected by orders made under Section 1081 (I.A. Act 1912-1979) and Section 44 (I.A. Act 1979 and I.R. Act 1979) see Appendix X.
(4) For amendments, references to cancelled or replaced agreements prior to Vol. 80, see Appendix VI, Vol. 79, Part 2.

Title

Area
Governed

Date of
Operation

No. of
Agreement

Date
Delivered

Reference
Vol.
Page

A & M Fencing Con/
BLPPU and the CMETU
Collective Agreement 2000

Whole of State

20 Oct., 2000 – 1 Nov., 2002 ..................................................

AG255/00

24/11/00

80

5364

ABB ALSTOM POWER
LTD – Power Plant Maintenance (W.A.) Agreement

Whole of State

26 June, 2000 – 30 June, 2001 ................................................

AG114/2000

26/6/00

80

2857

ABB-EPT Construction
Pty Ltd (Alcoa Kwinana
B-30 Project) Enterprise
Bargaining Agreement

ABB-EPT Construction
Pty Ltd at Alcoa
Kwinana B-30 Project
Construction Site

10 Oct., 1995 - Completion .....................................................

AG58/95

18/4/95

75

1527

ABB-EPT Construction
Pty Ltd Western Region
(Kwinana) Enterprise
Bargaining Agreement
1994

Kwinana
Workshop

1 Sept., 1994 - 31 Dec., 1995 ..................................................

AG124/94

18/11/94

75

3179

ABB-EPT Construction
Pty Ltd Western Region
(Paraburdoo Fines Further
Processing Project)
Enterprise Bargaining
Industrial Agreement

Paraburdoo

1 Feb., 1995 - 31 Aug., 1995 ..................................................

AG19/95

1/2/95

75

383

ABB Engineering
Construction Pty
Ltd Western Australia
(Alcoa Kwinana
Refinery Maintenance)
Enterprise Bargaining
Agreement

Alcoa Kwinana Refinery

3 Feb., 1996 - 1 March, 1998 ..................................................

AG190/96

12/8/96

76

3813

ABB Engineering
Construction Pty Ltd
Western Australia
(Alcoa Pinjarra
Maintenance) Enterprise
Bargaining Agreement

Alcoa Pinjarra Refinery
Maintenance Operations
of ABB Engineering
Construction Pty Ltd

3 Feb., 1996 - 1 March, 1998 ..................................................

AG191/96

12/8/96

76

3817

ABB Engineering
Construction Pty
Ltd Western Australia
(Alcoa Wagerup
Refinery Maintenance)
Enterprise Bargaining
Agreement

Alcoa Wagerup Refinery
Maintenance Operations
of ABB Engineering
Construction Pty Ltd

3 Feb., 1996 - 1 March, 1998 ..................................................

AG189/96

12/8/96

76

3820

ABB Engineering
Construction Pty
Ltd, Western Australia
(Kwinana Factory)
Enterprise Bargaining
Agreement

Kwinana

1 Mar., 1998 – 4 July, 1999 .....................................................

AG252/98

2/2/99

79

370

ABB Engineering
Construction Pty
Ltd, Western Australia
(Kwinana Workshop)
Enterprise Bargaining
Agreement
(Replaces AG58/93)

Kwinana Workshop of
ABB Engineering
Construction Pty
Western Region,
Kwinana

7 Aug., 1996 - 31 Jan., 1998 ...................................................

AG187/96

12/8/96

76

3824

ABB Installation and
Service Pty Limited Railway Pedestrian Crossings
Installation Project
Agreement 1995

Employees of ABB
Installation and Service
Pty Ltd engaged on
Perth Metropolitan
Railway Pedestrian
Crossings Installation
Project

Commencement - Completion ................................................

AG134/95

27/9/95

75

2724

ABB Installation and
Service Pty Ltd (Western
Region) Enterprise
Bargaining Agreement
(Replaces ABB James
Watt Pty Ltd … Agreement No. AG180 of 1994.
For prior details, see
Vol.77, part 2)

ABB Installation and
Service Pty Ltd
(Western Region)
(ABBIS)

1 Jan., 1996 - 30 Dec., 1997 ...................................................

AG129/96

31/5/96

76

1708

ABB James Watt Pty
Ltd Nelson Point
Development Project
(Enterprise Bargaining
Agreement)
No. AG21 of 1993

Nelson Point Development
Project, Port Hedland

27 April, 1993 - Completion ...................................................

AG21/93

1/6/93

Not for
Publication

ABB Power Transmission,
Distribution Transformer
Division, Osborne Park
Location (Enterprise
Bargaining Agreement)
1993

429 Scarborough Beach
Road, Osborne Park
Site

10 Sept., 1993 - 9 Sept., 1994 .................................................

AG47/93

21/9/93

73

(67)
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ABB Power Transmission,
Distribution Transformer
Division, Osborne Park
Location (Enterprise
Bargaining Agreement
1994)

ABB Power Transmission
Pty Limited, (Osborne Park)

1 Feb., 1995 - 9 Mar., 1996 .....................................................

AG176/94

1/2/95

75

3180

ABB Transmission
and Distribution Limited,
Distribution Transformers
Division, WA Operation
(Enterprise Bargaining
Agreement 1996)

ABB Transmission and
Distribution Limited,
Osborne Park

9 May, 1996 - 10 Mar., 1998 ...................................................

AG122/96

13/5/96

76

1712

Ace Tilt/BLPPU and
the CMETU Collective
Agreement 2000

Whole of State

10 Nov., 2000 – 1 Nov., 2002 .................................................

AG263/00

24/11/00

80

5369

Accent Nominees
Pty Ltd Industrial
Agreement

Whole of State

8 Dec., 1997 ............................................................................

AG369/97

26/2/98

78

955

Accredited Fire
Services Industrial
Agreement

Whole of State

4 Apr., 1997 - 31 July, 1999 ....................................................

AG98/97

20/5/97

77

1395

ACI Glass Packaging
- Perth Maintenance
Trades (Enterprise
Bargaining)
Agreement

ACI Glass Packaging
Perth

31 Oct., 1996 - 30 June., 1997 ................................................

AG78/97

17/4/97

77

1117

ACI Glass Packaging
- Perth, Maintenance
Trades (Enterprise
Bargaining) Agreement
1999

ACI Glass Packaging
Canning Vale, Perth

1 July, 1999 – 1 July 2001 ......................................................

AG165/99

10/11/99

79

3575

ACI Plastics Bentley
Enterprise Bargaining
Agreement 1993

ACI Plastics
Packaging, 37 Ewing
Street, Bentley

22 July, 1993 - 21 July, 1994 ..................................................

AG32/93

2/8/93

73

2038

ACI Plastics Packaging
Bentley Enterprise
Agreement 2000
(Replaces previous ACI
Plastics … Agreement
No. AG10/1999.
For prior details, see
Vol. 80, Part 2)

ACI Plastics
Packaging

13 Nov., 2000 – 10 Nov., 2002 ...............................................

AG274/00

5/1/01

81

41

ACI Plastics Packaging
Welshpool Enterprise
Agreement 1998

ACI Plastics Packaging
Welshpool

20 May 1999 - 20 May 2001 ..................................................

AG12/99

20/5/99

79

1546

Action Ceilings
Industrial Agreement

Action Ceilings Pty Ltd

12 Sept., 1995 - 31 July, 1997 .................................................

AG224/95

22/11/95

76

64

Activ Foundation Inc.
(Enterprise Agreement)
1993

Whole of State

6 April, 1993 - 6 Oct., 1993 ....................................................

AG5/93

19/4/93

73

1244

Activ Foundation Inc
(Enterprise Agreement)
1994

Whole of State

6 Oct., 1993 - 6 Apr., 1994 ......................................................

AG67/93

22/11/93

73

3386

Activ Foundation Inc
Enterprise Agreement 1997
(Replaces AG 110 of 1995)
(See Vol 78, Part 1)

Whole of State

20 Jul., 1997 - 2 Oct. 1998 ......................................................
No. 26/2000 (Australian Liquor, Hospitality and
Miscellaneous Workers Union ceased to be party to the
Agreement) ............................................................................
No. 1407/2000 (Hospital Salaried Officers Association
of Western Australia ceased to be party to the
Agreement) ............................................................................

AG35/98

1/10/98

78

3959

…

7/1/00

80

191

…

7/9/00

80

4351

Activ Foundation
Supported Employees
Wages Agreement 1999
(Replaces Activ
Foundation Disabled
Employees Wages
Agreement 1995
No. AG117/1995)

Whole of State

28 July, 1999 – 27 July, 2002 ..................................................

AG117/99

28/7/99

79

2115

Adap Installations Pty Ltd/
BLPPU and the CMETU
Collective Agreement 1999
(Replaces previous Adap
Installations … Agreements
No. AG 166/96 &
No. AG 148/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG213/99

24/03/00

80

1011

Advance Ceilings
Industrial Agreement

Redcroft Pty Ltd t/a
Advance Ceilings

24 Nov., 1995 - 31 July, 1997 .................................................

AG306/95

10/1/96

76

340

Advance Drilling and
Sawing/BLPPU Collective
Agreement 1999
(Cancels previous Adavance
Drilling … Agreements
No. AG 322/1995 &
No. AG 131/98.
For prior details see
Vol.79 Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG16/00

29/3/00

80

1017

Advance Glass
Industrial Agreement

Advance Glass

15 Sept., 1995 - 31 Jan., 1997 .................................................

AG184/95

10/10/95

75

2955

Advert Bricklaying
Contractors Industrial
Agreement

Advert Bricklaying
Contractors

10 July, 1996 - 31 July, 1997 ..................................................

AG180/96

6/9/96

76

3836

Advert Bricklaying
Pty Ltd Industrial
Agreement

Advert Bricklaying
Pty Ltd

1 Aug., 1995 - 31 July, 1997 ...................................................

AG59/95

18/5/95

75

1842
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Advert Bricklaying
Industrial Agreement

Whole of State

16 Dec., 1997 - 31 Oct., 1999 .................................................

AG368/97

26/2/98

78

955

A. Goninan & Co
Limited Bassendean
Enterprise Agreement
(Cancels AG52/97)

A. Goninan & Co Limited
WA Operation, Bassendean

22 Feb., 1999 - 21 Feb., 2001 .................................................

AG79/99

22/6/99

79

1904

Air Drill Enterprise
Agreement 2000
(Cancels previous Air
Drill … Agreements
No. AG 199/1994 &
No. AG 22/97
No. AG 22/98.
For prior details, see
Vol. 79, Part 2)

Norncott Pty Ltd
(Bayswater)

1 Jan., 2000 – 31 Dec., 2000 ...................................................

AG20/2000

29/3/00

80

1386

Airductor
Industrial Agreement

Whole of State

19 Dec., 1997 - 31 Oct., 1999 .................................................

AG301/97

21/1/98

78

590

AKA Stage & Seating
Industrial Agreement

Whole of State

19 Nov., 1997 - 18 Nov., 1998 ................................................

AG325/97

10/2/98

78

821

Alan Croll Roofing
Industrial Agreement

Climaze Holdings Pty Ltd
t/a Alan Croll Roofing

24 Nov., 1995 - 31 July, 1995 .................................................

AG304/95

10/01/96

76

341

Albany Health Service
Enterprise Bargaining
Agreement 1998
No. AG47/98
(Cancelled by Lower
Great Southern Health
Service … Agreement 1999
No. AG129/00.
For prior details, see
Vol. 80, Part 1)

(Engineering Department)

Albany Wool Stores
Pty Ltd Enterprise
Agreement No.AG263/96
Replaces No. AG15/95)
(See Vol. 78, Part 1)
(Cancelled by Australian
Wool Handlers (Albany)
Enterprise Agreement
2000 No. AG240/2000.
For prior details, see
Vol. 80, Part 1)
Alco/BLPPU and the
CMETU Collective
Agreement 2000

State of WA

29 June, 2000 – 1 Nov., 2002 .................................................

AG159/00

25/7/00

80

3180

Allbend Engineering/
BLPPU and the CMETU
Collective Agreement 2000

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG96/00

19/5/00

80

2465

Allcon Steel
Construction Industrial
Agreement

Whole of State

1 Aug., 1997 - 31 July., 1999 ..................................................

AG141/97

21/8/97

77

2210

Allcon Steel Construction/
BLPPU and the CMETU
Collective Agreement 1999
(Cancels previous Allcon
Steel … Agreements
No. AG181/1995 &
No. AG242/97.
For prior details,
see Vol. 79 Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG226/99

29/3/00

80

1021

Allect Services (Bentley,
WA) Enterprise Agreement 2000

Allect Services

1 Jan., 1999 – 30 June, 2001 ...................................................

AG233/00

17/10/00

80

5003

Allstate Concrete/BLPPU
and the CMETU Collective
Agreement 2000
(Cancels previous Allstate
Concrete … Agreement
No. AG93/99.
For prior details, see
Vol. 79, Part 2)

Whole of State

10 Feb., 2000 – 1 Nov., 2002 ..................................................

AG24/00

18/4/00

80

1761

Allstate Landscape
Contractors PL
Industrial Agreement

Whole of State

23 Feb., 1998 - 31 Oct., 1999 .................................................

AG28/98

30/4/98

78

1615

Allwest Ceilings
Industrial Agreement

Stillitano Nominees Pty
Ltd t/a Allwest Ceilings

1 Sept., 1995 - 31 July, 1997 ...................................................

AG226/95

22/11/95

76

66

Aluminium Fabrication
Industry Traineeship
Agreement

Throughout W.A.

1 Feb., 1988 - 31 Jan., 1989 ....................................................

AG21/88

15/12/88

69

1395

Aluminium Finishing
Traineeship Agreement

Whole of State

1 Aug., 1988 - 31 July, 1989 ...................................................

AG13/88

8/8/90

70

2171

Amatek Ltd
Enterprise
Agreement 1996

Amatek Ltd Employees
Employed at Rocla
Pipeline Products,
Kewdale

24 Apr., 1996 - 21 May, 1998 .................................................

AG277/96

4/11/96

76

4489

Amatek Limited
Quarries, Kewdale
(Enterprise Bargaining)
Agreement 1997

Whole of State

19 Jan., 1998 - 1 Oct., 1999 ....................................................

AG344/97

3/3/98

78

823

Amatek Ltd Kewdale
(Enterprise Bargaining)
Agreement 1994
No. AG101 of 1994

Kewdale Site

30 Sept., 1994 - 21 Feb., 1996 ................................................

AG101/94

7/10/94

74

2330
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AMCOR Beverage Cans,
Canningvale Operations,
Enterprise Bargaining
Agreement 1999/2001

Canning Vale

1 March, 1999 – 28 Feb., 2001 ...............................................

AG104/99

26/8/99

79

2329

AMEC Australia
Pty Ltd Enterprise
Agreement 1996
(Replaces Matthew
Hall (Western Region)
a division of Amec …
Agreement No. AG21/95)

AMEC Australia
Pty Ltd (AMEC)

1 Jan., 1996 - 31 Dec., 1997 ...................................................

AG199/96

8/8/96

76

3838

Amec Services
Pty Ltd Maintenance
Contracts Enterprise
Bargaining
Agreement 1996

Amec Services Pty
Ltd at Alcoa of
Australia Pinjarra
Wagerup Sites

1 Mar., 1996 - 28 Feb., 1997 ...................................................
No. 868/2001 (Amec Services Pty Ltd ceased to be party
to the Agreement) ..................................................................

AG169/96

12/8/96

76

3843

22/05/01

81

1385

Amec Services Pty Ltd
Maintenance Contracts
Enterprise Bargaining
Agreement 1995

Amec Services Pty Ltd
employees at ALCOA
of Australia Pinjarra
and Wagerup sites

1 Sept., 1995 - 31 Aug., 1996 .................................................
No. 869/2001 (Amec Services Pty Ltd ceased to be party
to the Agreement) ..................................................................

AG290/95

15/2/95

76

67

22/05/01

81

1385

AMM Steel Fabricators/
BLPPU and the CMETU
Collective Agreement 1999
(Replaces Agreement
No. AG177/1977)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG214/99

24/3/00

80

1027

Anglican Schools
Commission (Enterprise
Bargaining) Agreement

Anglican Schools
Commission (Inc)

25 Oct., 1995 - 30 June, 1997 .................................................

AG257/95

25/10/95

75

2958

Anglican Schools
Commission Enterprise
Agreement 1999
(Replaces previous Anglican
Schools … Agreement
No. AG186/99.
For prior details, see
Vol. 79, Part 2)

Whole of State

10 Dec., 1999 - 31 Dec., 2001 ................................................

AG186/99

16/12/99

80

36

ANI Bradken Perth
Enterprise Agreement 1996

Whole of State

18 Apr., 1996 - 21 Apr., 1998 .................................................

AG146/97

24/6/96

77

868

ANI Bradken – Western
Australia Enterprise
Bargaining Agreement
1998
(Replaces National
Castings – Perth Works –
Enterprise Bargaining
Agreement 1997
No. AG346/97)

Adams Drive, Welshpool

9 Sept., 1998 – 8 Sept., 2000 ..................................................

AG18/99

9/4/99

79

980

ANI Products (Hoskins
Division) Enterprise
Bargaining Agreement
- Internal Agreement
No. 1 of 9 May 1994

ANI Products WA
(Hoskins Division),
Bassendean

18 May, 1994 - 1 Sept., 1996 ..................................................

AG45/94

5/9/94

74

2093

ANI Products (Service
Division) Enterprise
Bargaining Agreement
1992

170 Railway Parade
Bassendean

8 Mar., 1993 - 7 Mar., 1994 ....................................................

AG27/1992

21/4/93

Not for
Publication

ANI Products (WA)
Division Enterprise
Bargaining Consent
Agreement 1993

Whole of State

12 July, 1993 - 26 June, 1994 .................................................

AG34/93

5/8/93

73

2039

ANI Wear Resistant
Products Division
Enterprise Bargaining
Consent Agreement 1998
(Replaces AG219/96)

Bassendean Operations

17 Aug., 1998 – 16 Aug., 2000 ...............................................

AG236/98

13/11/98

78

4562

Apprentices Fitting
and Turning - Minister
for Agriculture

Apprentices employed
by Minister for
Agriculture

5 May, 1976 - 4 May, 1977 .....................................................

AG27/76

17/5/76

56

627

Aquila Earthmoving
/BLPPU and the CMETU
Collective Agreement 1999
(Replaces previous Aquila
… Agreement
No. AG73/99.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG215/99

24/3/00

80

1032

The Argyle Diamond
Enterprise Agreement
1996 (Replaces
No. AG73/94)
(See Vol. 76, Part 2)

Activity of Argyle
Diamonds Mines Pty
Ltd sites north of
19th Parallel

1 May, 1996 - 30 Apr., 1997 ...................................................

AG244/96

8/10/96

76

4155

Argyle Diamonds
Enterprise Agreement
1997

Whole of State

1 May., 1997 - 30 Apr., 1997 ..................................................

AG210/97

17/9/97

77

2562

Argyle Diamond Mine,
Fluor Daniel Power
& Maintenance
Services, Maintenance
Agreement, 1996

Argyle Area - All work
associated with Argyle
Diamond Mine

17 Jan., 1997 - 16 Dec., 1998 .................................................

AG342/66

17/1/97

77

326

Argyle Diamond
Mine, Fluor Daniel Power
& Maintenance Services,
Maintenance Agreement
1998

Whole of State

17 Jan., 1998 – 16 Jan., 1999 ..................................................

AG59/98

1/7/98

78

2630

Arlow Insulation
Industrial Agreement

Whole of State

22 Feb., 1996 - 31 Jul., 1997 ...................................................

AG48/96

11/12/96

77

27
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Arlow Insulation
Industrial Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG161/97

17/9/97

77

2566

Arrow Holdings
Industrial Agreement

Whole of State

1 June, 1999 – 31 Oct., 1999 ..................................................

AG101/99

2/8/99

79

2121

Arrow Holdings Kenwick
Factory Industrial
Agreement

Whole of State

1 July, 1999 – 1 July, 2001 ......................................................

AG105/99

31/8/99

79

2332

Art-Ceil/BLPPU Collective
Agreement 2000

Whole of State

19 May, 2000 – 1 Nov, 2002 ...................................................

AG97/00

19/5/0

80

2471

Arthur Yates and Co
Limited Canning Vale
Western Australia Site
Agreement

Arthur Yates and Co
Limited, Canning
Vale Site

13 Sept., 1994 - 12 Sept., 1995 ...............................................

AG86/94

20/9/94

74

2334

Association for the
Blind of Western
Australia Enterprise
Agreement 1996

Association of Blind
of Western
Australia Inc

8 Aug., 1996 - 7 Aug., 1998 ....................................................

AG186/96

8/8/96

76

3850

Association for the Blind
of Western Australia
Enterprise Agreement
1999

Whole of State

28 Apr, 1999 - 27 Oct, 2000 ....................................................

AG62/99

28/4/99

79

1341

Association for Christian
Education Inc (Enterprise
Bargaining) Agreement 1998

Whole of State

1 Dec, 1998 - 31 Dec, 1998 ....................................................

AG265/98

12/1/99

79

394

Association of
Independent Schools of
Western Australia Clerical
Officers (Enterprise
Bargaining) Agreement
1998.

Osborne Park

1 Jul., 1998 – 30 June 1999 ....................................................

AG105/98

30/9/98

78

3651

Associated Corrosion
Control Industrial

Whole of State

12 Mar., 1998 - 31 Oct., 1999 .................................................

AG375/97

7/4/98

78

1619

ASA Windows
Pty Ltd Industrial
Agreement

Whole of State

26 Nov., 1997 - 31 Oct., 1999 .................................................

AG365/97

26/2/97

78

955

A S Built Construction
Industrial Agreement

A S Built Constructions
Pty Ltd

19 Sept., 1995 - 31 July, 1997 .................................................

AG228/95

22/11/95

76

71

Atkins Carlyle Ltd
(Belmont Warehouses)
Enterprise Agreement
1995

Atkins Carlyle Ltd
Warehouses, Belmont
- excluding trade sales
counter staff

22 June, 1995 - 30 June, 1996 ................................................

AG89/95

4/7/95

75

2128

Atlas Copco Australia
Pty Limited Perth WA
Enterprise Agreement
1999

Welshpool WA

1 July, 1999 – 30 June 2001 ....................................................

AG166/91

26/11/99

79

3582

Ausform Construction
Industrial Agreement

Whole of State

8 June, 1999 – 31 Oct., 1999 ..................................................

AG103/99

31/8/99

79

2334

Aussie Flooring Pty Ltd
Industrial Agreement

Whole of State

2 Mar, 1999 - 31 Oct, 1999 .....................................................

AG27/99

31/3/99

79

985

Austotel Management
Clerical Employees
(TASK) Agreement 1994

Whole of State

18 Apr., 1994 - 31 Dec., 1994 .................................................

AG73/93

18/4/94

74

1248

Australasian Piling Company/
BLPPU and the CMETU
Collective Agreement 2000

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG147/00

19/6/00

80

2871

Australian Fine China
Enterprise Agreement
1998

Whole of State

1 Feb, 1999 - 31 Jan, 2002 ......................................................

AG281/98

29/1/99

79

397

Australian Fire Doors/
BLPPU and the CMETU
Collective Agreement 2000.
(Replaces previous Australian
Fire … Agreement
No. AG366/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

18 Feb., 2000 – 1 Nov., 2002 ..................................................

AG27/00

18/4/00

80

1767

Australian Glass ManuFacturers Co. Perth,
Maintenance Trades
(Enterprise Bargaining)
Agreement 1993

Establishment of
Australian Glass
Manufacturers
Company - Perth

8 April, 1993 - 8 Oct., 1994 ....................................................

AG10/93

19/4/93

73

1245

Australian Glass ManuFacturers Co. Perth,
Maintenance Trades
(Enterprise Bargaining)
Agreement 1994

Australian Glass
Manufacturers Co.
- Perth

1 Nov., 1994 - 30 Oct., 1996 ...................................................

C470/94

8/12/94

75

162

Australian Labor Party
(WA Branch) Enterprise
Bargaining Agreement 1999

Australian Labor Party
(WA Branch)

1 July, 1999 – 30 June, 2001 ...................................................

AG101/00

30/6/00

80

2868

Art Gallery of
Western Australia
Enterprise Bargaining
Agreement 1997
(Replaced and Cancelled
by Ministry for Culture
& the Arts ALHMWU
Enterprise Bargaining
Agreement 2000
No. AG2/2001
For prior details, see
Vol. 80, Part 2)
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Australian Poultry
Limited (Osborne Park)
Enterprise Bargaining
Agreement 1994

Australian Poultry
Limited, Osborne
Park

4 July, 1994 - 3 July, 1995 ......................................................

AG70/94

12/8/94

74

2104

Australian Red Cross Blood
Service Western Australia
AMA Medical Practitioners
Industrial Agreement 1998

Whole of State

11 Feb, 1999 - 31 Dec, 2000 ...................................................

AG286/98

11/2/99

79

701

Australian Red Cross Blood
Service – Western Australia
(ASU) Enterprise Agreement
2000
(Replaces & Cancels previous
Australian Red Cross …
Agreement No. AG268/98.
For prior details, see
Vol. 79, Part 2)

Whole of State

7 June, 2000 - 31 Dec, 2000 ...................................................

AG128/00

7/6/00

80

2483

Australian Red Cross Blood
Service – Western Australia
(ARCBS-WA) Hospital
Salaried Officers’ Association (HSOA) Enterprise
Agreement 2000
(Replaces & Cancels previous
Australian Red Cross …
Agreement No. AG267/98.
For prior details, see
Vol. 79, Part 2)

Whole of State

7 June, 2000 - 31 Dec, 2000 ...................................................

AG117/00

7/6/00

80

2477

Australian Red Cross
(Western Australian
Division) Headquarters
Enterprise Agreement
1996

Australian Red Cross
(Western Australian
Division) East Perth
110 Goderich St
East Perth

18 Nov., 1996 - 17 Nov., 1998 ................................................

AG83/97

12/6/97

77

1665

Australian Wool Handlers
(Albany) Enterprise
Agreement 2000
(Cancels previous
Albany Wool stores
… Agreement
No. AG263/1996)

1, Woolstores Place,
Albany

1 July, 1998 – 30 June 2001 ....................................................

AG240/00

10/11/00

80

5374

Australian Wool Handlers
(Spearwood) Enterprise
Agreement, 1998
(Replaces the following
Agreements:
Wesfarmers Wool
… No. AG6/1994;
No. AG136/1996; &
No. AG245/1996.
Elders Limited (Spearwood
… No. AG122/1994;
No. AG235/1995; &
No. AG332/1996.
Wooldumpers Australia
… No. AG297/1995 &
No. AG57/1997)

Whole of State

1 July, 1998 – 30 June 2001 ....................................................

AG145/00

15/6/00

80

2875

Automotive Dismantler
Youth Traineeship
Agreement

Whole of State

7 June, 1990 - 6 June, 1991 .....................................................

AG3/90

7/6/90

70

2173

AW Bricklaying
Industrial Agreement

AW Bricklaying

1 Aug., 1995 - 31 July, 1997 ...................................................

AG60/95

18/5/95

75

1843

AW Bricklaying
Industrial Agreement

Whole of State

15 Sept., 1997 - 31 Oct., 1999 ................................................

AG192/97

1/10/97

77

2570

AWU-Fremantle
Bowling Club Enterprise
Bargaining Agreement
1995

Fremantle Bowling Club
Incorporated

1 Oct., 1995 - 30 Sept., 1996 ..................................................

AG300/95

5/1/96

76

73

AWU Jobskills “K”
Newgrowth Agreement
1995

“K” Newgrowth
Employees under
Jobskills Programme

4 Jan., 1995 - 3 Jan., 1997 .......................................................

AG2/95

27/6/95

75

2133

AWU Jobskills Perth
ITEC Pty Ltd and Centre
Care Skillshare
Agreement 1994

Trainees at ITEC Pty
Ltd and Centrecare
Skills Training
Centre

25 Aug., 1994 - 24 Aug., 1996 ................................................

AG54/94

1/12/94

74

2939

AWU Jobskills Trainee
Agreement 1995

Jobskill Trainees of the
Royal Western
Australian Bowling
Association Inc

9 Nov., 1995 - 8 Nov., 1997 ....................................................

AG256/95

30/11/95

75

3180

AWU Jobskills Trainee
Albany Employment
Development Committee
Inc Agreement 1994

Albany Development
Committee Inc
Employees under
Jobskills Programme

25 Aug., 1994 - 24 Aug., 1996 ................................................

AG76/94

13/12/94

75

78

AWU Jobskills Trainee
Group Training South
West (Inc) Agreement
1994

Trainees at Group
Training South West
(Inc)

18 Nov., 1994 - 17 Nov., 1996 ................................................

AG56/94

2/12/94

74

2940

AWU Jobskills Trainee
Life Be In It Agreement
1994

Jobskills Trainees
of Life Be In It

25 Aug., 1994 - 24 Aug., 1996 ................................................

AG49/94

21/9/94

74

2342

Bachy Industrial
Agreement 1997

Whole of State

15 Dec., 1997 - 31 Aug., 1999 ................................................

AG359/97

2/6/98

78

1987

B & I Maintenance/BLPPU
and the CMETU Collective
Agreement 2000

Whole of State

1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG127/00

2/6/00

80

2493

B & L Formwork
Industrial Agreement

Bertolini & Ladner Pty
Ltd t/a B & L
Formwork

6 Dec., 1995 - 31 July, 1997 ...................................................

AG 316/95

10/01/96

76

343
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B & N Upton/BLPPU and
the CMETU Collective
Agreement 2000

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG211/00

11/9/00

80

4655

B & R Paving
Industrial Agreement

Carbone B & E and
Serafino S & R t/a
B & R Paving

6 June, 1996 - 31 July, 1997 ...................................................

AG126/96

10/6/96

76

1718

Bains Harding
Industries Asbestos
Eradication Industrial
Agreement

Bains Harding Industry
Pty Ltd.

11 Nov., 1994 - 10 Nov., 1996 ................................................

AG137/94

11/11/94

74

2941

Bains Harding Industries
(Manufacturing Division)
Enterprise Bargaining
Agreement
(Replaces AG89/97)

Manufacturing Division
Bains Harding

18 Aug., 1999 – 17 Aug., 2001 ...............................................

AG113/99

18/8/99

79

2338

Bains Harding
Industries (South West
Division) Enterprise
Bargaining Agreement

South West Division
Section of Bains
Harding Industries
Pty Ltd

5 Dec., 1994 - 4 Dec., 1995 ....................................................

AG67/95

8/5/95

75

1845

Bains Harding Industries
(South West Division)
Enterprise Bargaining
Agreement

South West Division
Section of Bains
Harding

9 May, 1996 - 8 May., 1998 ....................................................

AG201/96

16/8/96

76

3851

Bains Harding Industries
(Alcoa Kwinana)
Enterprise Bargaining
Agreement 1998

Kwinana Alumina
Refinery

9 May, 1998 – 9 March, 2000 .................................................

AG169/98

15/10/98

78

3979

Bains Harding Industries
(Alcoa Wagerup)
Enterprise Bargaining
Agreement 1998

Wagerup Refinery
Site

9 May, 1998 – 9 March, 2000 .................................................

AG167/98

15/10/98

78

3981

Bains Harding
Industries (Wesfarmers
CSBP) Enterprise
Bargaining Agreement
1998

Kwinana Site

9 May, 1998 – 9 March, 2000 .................................................

AG168/98

15/10/98

78

3983

Bains Harding
Industries (Western
Power-Kwinana)
Enterprise Bargaining
Agreement 1998

Kwinana Site

9 May, 1998 – 9 March, 2000 .................................................

AG170/98

15/10/98

78

3986

Bains Harding
Industries (Western
Power-Muja) Enterprise
Bargaining Agreement
1998

Muja Site

9 May, 1998 – 9 March, 2000 .................................................

AG166/98

15/10/98

78

3988

Bains Harding
Industries (Worsley
Alumina) Enterprise
Bargaining Agreement
1998

Worsley Alumina
Refinery Site

9 May, 1998 – 9 March, 2000 .................................................

AG165/98

15/10/98

78

3990

Bakers Bun Hot Bread
Kitchens Agreement

Area occupied by
Bakers Bun Hot
Bread Kitchens

24 Feb., 1976 - 23 Feb., 1977 .................................................

AG19/76

9/4/76

56

574

Bakewell Morley
Casual Employees
Agreement 1997

Whole of State

1 July, 1997 - 30 June, 1998 ...................................................

AG184/97

11/12/97

78

339

Barney Mac Plastering/
BLPPU and the CMETU
Collective Agreement 2000
(Replaces and Cancels
previous Barney Mac…
Agreement No. AG90/1999
For prior details, see
Vol. 80, Part 1)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG208/00

11/9/00

80

4649

Bayley’s Electrical
Services Industrial
Agreement

Bayley’s Electrical
Services

11 Nov., 1994 - 31 July, 1995. ................................................

AG136/94

11/11/94

74

2943

Bayley’s Electrical
Services Industrial
Agreement

Ron Bayley t/a
Bayleys Electrical
Service

31 Oct., 1995 - 31 July 1997 ...................................................

AG 289/95

7/12/95

76

74

Beaufort College
Enterprise Bargaining
Agreement 1998

Whole of State

28 Jan., 1998 - 31 Dec., 1999 .................................................

AG58/98

22/4/98

78

1622

Bedrock Limestone
Co. Industrial Agreement

Bedrock Limestone Co.

31 Aug., 1996 - 31 July, 1997 .................................................

AG152/96

16/9/96

76

3854

Bedrock Limestone
Industrial Agreement

Whole of State

15 Sept., 1997 - 31 Oct., 1999 ................................................

AG193/97

1/10/97

77

2573

Beehive Montessori
School (Enterprise
Bargaining) Agreement 2000
(Cancels previous Beehive
Montessori … Agreement No.AG263/98)
For prior details, see
Vol. 80, Part 1)

Whole of State

1 Jan., 2000 - 31 Dec, 2000 ....................................................

AG192/00

28/8/00

80

4057

Bells Thermalag
& Industrial Services
Asbestos Eradication
Industrial Agreement

Bells Thermalag
& Industrial Services
Pty Ltd

8 Dec., 1995 - 8 Dec., 1997 ....................................................

AG324/95

24/6/96

76

2159

Belpile Piling Industrial Agreement

Belpile 1992 Pty Ltd

29 Nov., 1994 - 28 Nov., 1996 ................................................

AG182/94

29/12/94

75

79
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Beltrco Limited
(North West)
Enterprise Bargaining
Agreement 1997

Whole of State

8 Oct., 1997 - 30 June., 1999 ..................................................

AG270/97

5/11/97

77

2877

Beltreco Ltd (WA) Malaga
Operations Enterprise
Agreement 1999

Malaga

1 Oct., 1999 - 30 Sept., 2001 ..................................................

AG178/99

17/12/99

80

39

Berkley Challenge
Industrial Agreement

Berkley Challenge
Pty Ltd

19 Oct., 1994 - 21 July, 1995 ..................................................

AG127/94

4/11/94

74

2648

Bernini Stone
and Tiles Industrial
Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG224/97

30/4/98

78

1625

Berri Ltd (Balcatta Plant)
Enterprise Agreement 2000
(Replaces previous Berri
Ltd … Agreement
No. AG19/99.
For prior details, see
Vol. 80, Part 1)

Berri Ltd
7 Ledgar Road, Balcatta

1 Aug., 2000 – 1 Aug., 2002 ...................................................

AG188/00

8/9/00

80

4060

Berrivale Orchards Ltd
Enterprise Agreement 1997

Ledger Road
Balcatta WA

2 Jun., 1997 - 1 Jun., 1998 ......................................................

AG274/97

13/1/98

78

599

Best Yet Builders
Cleans Industrial
Agreement

Whole of State

28 Oct, 1998 - 31 Oct 1999 .....................................................

AG241/98

17/12/98

79

113

Bethseda (HSOA)
Administrative
Staff Agreement
1998
(Replaces AG321/96)

Whole of State

11 Mar, 1999 - 14 Dec 2000 ...................................................

AG38/99

26/3/99

79

989

Beton Contractors
Industrial Agreement

Beton Contractors
Pty Ltd

23 Aug., 1995 - 31 July, 1997 .................................................

AG153/95

10/10/95

75

2960

BHP Building Products Myaree Performance
Payments Scheme
Agreement 1995
(Superseded by AG84/97)

Whole of State

1 Jan., 1995 - 28 Feb 1997 ......................................................

AG3/96

14/2/96

77

874

BHP Building Products
Myaree Enterprise
Agreement 2000/2001
(Replaces and Cancels
previous BHP Building …
Agreement No. AG129/99.
For prior details, see
Vol. 80, Part 1)

BHP Building
Products, Myaree

1 Jan., 2000 – 31 Aug., 2001 ..................................................

AG140/00

3/7/00

80

2889

BHP Building Products
Osborne Park Enterprise
Agreement 2000/2001
(Cancels previous BHP
Building … Agreement
No.AG114/99.
For prior details see
Vol. 79, Part 2)

BHP Building Products
14 Howe Street, Osborne
Park

1 Jan., 2000 – 31 Aug., 2001 ..................................................

AG111/00

23/5/00

80

2490

BHP Cadjebut Enterprise
Bargaining Agreement 1993

Cadjebut in the Kimberly
Region of W.A.

19 Aug., 1993 - 19 Feb., 1996 or Completion ........................

AG36/93

24/8/93

73

2375

BHP Direct
Reduced Iron Pty
Limited HBI - Port
Hedland Operation
Industrial Agreement
1996

Whole of State

20 Aug., 1997 - 19 Aug., 2000 ................................................

AG294/96

5/9/97

77

2213

BHP Direct Reduced
Iron Pty Limited HBI Port Hedland Operations
Industrial Agreement
2000

HBI – Port Hedland
Operation, WA

7 Sept., 2000 – 6 Sept., 2003 ..................................................

AG193/00

7/9/00

80

4068

BHP Iron Ore Enterprise
Bargaining Agreement

Iron Ore Production and
Processing operations of
previously operated
by Mt Newman Pty
Ltd between 18th
and 26th parallel
of South Latitude

14 July, 1993 - 13 July, 1995 ..................................................
No. 1482/2001 (BHP Iron Ore Pty Ltd ceased to be party
to the Agreement) ..................................................................

C314/93

14/7/93

73

2487

…

14/8/01

81

2562

BHP Iron Ore
Enterprise Bargaining
Agreement 1997

All Employees
Employed by BHP
Iron Ore Pty Ltd

25 Nov., 1997 - 24 Nov., 1999 ................................................
No. 1481/2001 (BHP Iron Ore Pty Ltd ceased to be party
to the Agreement) ..................................................................

AG333/97

13/1/98

78

601

…

14/8/01

81

2562

BHP Iron Ore
(Goldsworthy) Pty Ltd
Enterprise Bargaining
Agreement

Iron Ore Production
and Processing
Industry Operations
of Hamersley Iron
Pty Ltd between
18th and 26th
parallel of South
Latitude

25 June, 1994 ..........................................................................
No. 1483/2001 (BHP Iron Ore Pty Ltd ceased to be party
to the Agreement) ..................................................................

C228/94

22/6/94

74

1967

…

14/8/01

81

2562

BHP Iron Ore Pty Ltd
Driver Only Operation
Agreement 1999

Mt Newman

21 April, 1999 – 20 April, 2001 ..............................................
No. 1480/2001 (BHP Iron Ore Pty Ltd ceased to be party
to the Agreement) ..................................................................

AG67/99

21/4/99

80

1771

…

14/8/01

81

2562

BHP Steel-Rod & Bar
Products - Kwinana Works
- Steel Industry
Enterprise Bargaining
Agreement 1993

BHP Rod and Bar
Products Division
Kwinana Works

25 Nov., 1993 - 24 Nov., 1995 ................................................

AG45/93

25/11/93

73

3388

B.H.P. TransportKwinana Enterprise
Bargaining Agreement,
1993

Bulk Handling and
Rail Terminal
Operations of BHP
Transport Kwinana

23 Sept., 1993 - 21 April, 1995 ...............................................

AG55/93

29/9/93

73

2680
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B.H.P. Transport
Kwinana Enterprise
Bargaining Agreement,
1995

Bulk Materials
Handling, Kwinana
Rail Terminal and
Vehicle Maintenance
Operations

27 Nov., 1995 - 21 April, 1997 ...............................................

AG 285/95

3/1/96

76

75

BHP Transport Pty Ltd
Kwinana Bulk Materials
Handling Enterprise BarGaining Agreement 1998

BHP Transport Pty Ltd
Kwinana

16 Feb, 1998 - 16 Aug 1999 ...................................................

AG83/98

15/2/99

79

724

BHP Transport Pty Ltd
Kwinana Logistics Enterprise Agreement 1998

BHP Transport Pty Ltd
Kwinana Logistics

16 Feb, 1998 - 16 Aug, 2000 ..................................................

AG25/98

19/3/99

79

1001

BHP Western Australian
Service Centre Enterprise
Bargaining Agreement
2000/2001
(Cancels previous BHP
WesternAustralian …
Agreement No.AG121/99.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 Jan., 2000 – 31 Aug., 2000 ..................................................

AG136/00

23/6/00

80

2893

Bill Stevens Applied
Applicators Industrial
Agreement

Bill Stevens Applied
Applicators Pty Ltd

8 Sept., 1995 - 31 July, 1997 ...................................................

AG158/95

10/10/95

75

2962

Bill Stevens Plasterworld
Industrial Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG10/98

25/3/98

78

1144

Binder (WA) Enterprise
Bargaining Agreement 1998

Whole of State

4 Dec., 1997 - 3 Dec., 1998 ....................................................

AG12/98

5/3/98

78

825

Binder (WA) Enterprise
Bargaining Agreement 1999

Whole of State

1 June, 1999 – 31 May, 2001 ..................................................

AG115/99

30/8/99

79

2345

Bindoon Tiling
Industrial Agreement

Garry Dunk t/a Bindoon
Tiling

7 Sept., 1995 - 31 July, 1997 ...................................................

AG215/95

7/12/95

76

79

Bisschops Industries
Industrial Agreement

Whole of State

1 Aug., 1997 – 31 Oct., 1999 ..................................................

AG339/97

2/6/98

78

1989

B Kernaghan & Co
Domestic and Minor
Industrial Agreement

Whole of State

7 Feb., 1996 - 31 July, 1997 ....................................................

AG54/96

11/12/96

77

29

B Kernaghan & Co
Industrial Agreement

Whole of State

4 Apr., 1995 - 31 July, 1996 ....................................................

AG52/95

19/4/95

75

1527

B Kernaghan & Co
Industrial Agreement

Whole of State

13 Sept., 1995 - 31 July, 1997 .................................................

AG220/95

22/11/95

76

80

B Kernaghan & Co
Industrial Agreement

Whole of State

12 Dec., 1996 - 31 July, 1997 .................................................

AG27/96

6/12/96

76

4901

B Kernaghan & Co
Subiaco Grandstand
Construction Project
Agreement 1994

Subiaco Grandstand
Construction Project

Commencement - Completion ................................................

AG53/95

16/5/95

75

1845

BKM Construction TiltUp Industrial Agreement

Brendan Maine t/a
BKM Construction
and employees engaged
in the manufacturing
and construction of
tilt up panels

21 Dec., 1994 - 31 July, 1995 .................................................

AG196/94

29/12/94

75

81

Blackbeard and Co
Industrial Agreement

Whole of State

27 Nov., 1996 - 31 July., 1997 ................................................

AG298/96

27/11/96

77

337

Blackadder Construction
Services (Australia) A.C.N.
075 296 883 Scaffolding
Industrial Agreement

Whole of State

20 Nov., 1996 - 19 Nov., 1998 ................................................

AG281/96

20/11/96

77

334

Blackadder Formwork/
BLPPU and the CMETU
Collective Agreement 1999.
(Cancels previous Blackadder
… Agreement No. AG37/99.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG191/99

21/2/00

80

468

Blackadder Scaffolding
Services/BLPPU Collective
Agreement 1999.
(Replaces previous Blackadder
Scaffolding … Agreement
No. AG232/98.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov, 1999 - 1 Nov, 2002 ......................................................

AG204/99

24/3/00

80

1038

Blessed Virgin Mary
Non-Teaching Staff
Enterprise Bargaining
Agreement 1999
(Replaces Institute of
Blessed Virgin Mary
… Agreement 1997
No. AG307/97.
For prior details,
see Vol. 79, Part 1)

Whole of State

18 Aug., 1999 – 31 Dec., 1999 ...............................................

AG47/99

18/8/99

79

2350

Blowflex Moulding PTY.
LTD, Western Australian
Enterprise Bargaining
Agreement 2000

Blowflex Moulding

14 Dec., 1998 – 14 June, 2001 ................................................

AG160/00

8/9/00

80

4071

Bluestream Commercial
Industrial Agreement

Whole of State

19 May, 1999 – 31 Oct., 1999 .................................................

AG88/99

22/7/99

79

2133

BMB Scaffold
Industrial Agreement

Ben Cant t/a BMB
Scaffold

26 Oct., 1995 - 31 July, 1997 ..................................................

AG276/95

7/12/95

76

82

(75)
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INDUSTRIAL RELATIONS ACT—AGREEMENTS IN FORCE—continued
Title

Area
Governed

Bob Edward’s & Co
Industrial Agreement

Bod Edward’s & Co

Bobrik/BLPPU and the
CMETU Collective
Agreement 2000
(Cancels previous Bobrik
… Agreements
No. AG46/1995 &
No. AG 204/97.
For prior details, see
Vol. 79, Part 2)

Date of
Operation

No. of
Agreement

Date
Delivered

1 Aug., 1995 - 31 July, 1997 ...................................................

AG61/95

18/5/95

75

1848

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG106/00

19/5/00

80

2499

Bobrick Constructions
Bricklaying Industrial
Agreement

Bobrick Constructions
Pty Ltd

1 Aug., 1995 - 31 July, 1997 ...................................................

AG127/95

7/9/95

75

2725

BOC Gases Australia
Limited Perth Operations
Agreement 1999

Whole of State

1 July, 1999 – 31 Dec., 2000 ...................................................

AG158/99

20/12/99

80

44

Boddington Pine
Operations Agreement

Bunnings Boddington
Pine Operations

16 Sept., 1991 - 15 Sept., 1993 ...............................................

AG2/91

17/9/91

71

2510

Boral Building
Services Industrial
Agreement

Boral Building
Services Pty Ltd

15 Dec., 1995 - 31 July, 1995 .................................................

AG200/94

30/1/95

75

562

Boral Castings Pty Ltd
- Perth Works Enterprise Agreement
1993

Establishment of
Boral Castings Pty
Ltd, Adams Drive,
Welshpool

8 April, 1993 - 8 Oct., 1993 ....................................................

AG17/93

19/4/93

73

1249

Boral Quarries
(Enterprise Bargaining)
Consent Agreement, 1994

Boral Quarries,
Orange Grove

21 Nov., 1994 - 20 Nov., 1996 ................................................

AG139/94

21/11/94

75

83

Boral Resources
(WA) Ltd (Trading As
Boral Quarries)
Enterprise Bargaining
Agreement, 1997
(Cancels No. AG271/97)

Whole of State

4 Nov., 1999 – 17 Feb., 2001 ..................................................

AG94/99

4/11/99

79

3207

Boral Transport
Mechanics Enterprise
Bargaining Agreement
1998

Whole of State

27 Aug, 1998 - 27 Feb, 2001 ..................................................

AG262/98

18/1/99

79

404

Boskovski Brick
And Wall Paving Pty Ltd
Industrial Agreement

Whole of State

8 Mar., 1996 - 31 July., 1997 ..................................................

AG53/96

8/3/96

77

41

Boskovksi Industrial
Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG212/97

2/6/98

78

1992

Bovis Industrial
Agreement

Whole of State

4 May, 1999 – 31 Oct., 1999 ...................................................

AG80/99

17/6/99

79

1913

BP Refinery Kwinana
CMETU Employees
Agreement 1996

BP Oil Kwinana

1 Jan., 1996 - 31 Dec., 1996 ...................................................

AG85/96

24/5/96

76

1720

BP Refinery Kwinana
Pty Ltd Site Agreement
1994

Members of Union
engaged by BP Oil
Kwinana in its
Operations Area,
Kwinana

16 Jan., 1994 - 31 Dec., 1995 .................................................

AG7/95

10/3/95

75

1529

BP Refinery –
Kwinana VDU 2 Stage 1
Upgrade – Project
Agreement 1998

Kwinana BP
Refinery

24 Nov., 1998 – Practical completion of project .....................

AG117/98

24/11/98

78

4566

Brad Brick Bricklaying
Industrial Agreement

Delkey Holdings Pty
Ltd t/a Brad Brick

15 Sept., 1995 - 31 July, 1997 .................................................

AG182/95

10/10/95

75

2963

Bradken Perth, Western
Australia (Enterprise
Bargaining) Agreement
1993

Establishment of
Bradken Perth

10 June, 1993 - 13 June, 1994 ................................................

AG25/93

9/7/93

73

1795

Bradken Perth, Western
Australia (Enterprise
Bargaining) Agreement
1994

Establishment of
Bradken Perth

10 June, 1994 - 10 Dec., 1994 ................................................

AG80/94

29/8/94

74

2107

Bradken Perth,
Western Australian
(Enterprise Bargaining)
Agreement 1995

Bradken Perth

12 Dec., 1995 - 10 Mar., 1996 ................................................

AG330/95

31/1/96

77

1136

Bradken Perth Western
Australian Machineshop
(Enterprise Bargaining)
Agreement 1993

Establishment of
Bradken Perth
Machineshop

8 April, 1993 - 8 Oct., 1993 ....................................................

AG16/93

19/4/93

73

1252

Bradken Perth, Western
Australia Machineshop
(Enterprise Bargaining)
Agreement

Bradken Perth
Machineshop

16 Nov., 1993 - 8 Apr., 1994 ...................................................

AG69/93

10/12/93

74

70

Brady’s Building Products
(Enterprise Bargaining)
Agreement 1999

Whole of State

10 Mar., 2000 - 31 Oct., 2002 .................................................

AG181/99

10/3/00

80

1387

Brady’s Building
Products Industrial
Agreement

Whole of State

19 June., 1997 - 31 Dec., 1997 ...............................................

AG94/97

8/7/97

77

1901

Brady’s Building
Products Industrial
Agreement

Whole of State

13 Aug., 1998 – 31 Dec., 2000 ...............................................

AG161/98

12/10/98

78

3993

(76)
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Brambles Western
Australia - Placer (Granny
Smith) Operation Gold
Mining and Processing
Agreement 1996

Placer (Granny Smith)
Operation of Brambles
Western Australia

6 Dec., 1996 – 5 Dec., 1998 ....................................................

AG330/96

6/3/97

77

629

Breadcarters (Metropolitan
and Collie) Supplementary
Agreement
(See Award 35/1963)

Radius of 28 miles
from G.P.O. Perth
and radius of 5
miles from G.P.O.
Collie

10 Jan., 1967 - 9 Feb., 1967 ....................................................

AG1/67

13/1/67

46

1353

Bregma Industrial
Agreement

Bregma Pty Ltd

11 Nov., 1994 - 31 July, 1995 .................................................

AG135/94

11/11/94

74

2944

Bregma Industrial
Agreement

Bregma Pty Ltd

8 Sept., 1995 - 31 July, 1997 ...................................................

AG147/95

10/10/95

75

2964

Bregma Formwork
Industrial Agreement

Whole of State

30 Sept., 1998 – 31 Oct., 1999 ...............................................

AG226/98

24/11/98

78

4568

Brewery Craftsmen
Agreement, 1979

Whole of State

7 Oct., 1979 - 7 Oct., 1980 ......................................................

C368A/79

27/9/79

59

1432

Brewery Engine Drivers
and Firemen Agreement
1979

Workers engaged in
the Canning Vale
Brewery

7 Oct., 1979 - 6 Oct., 1980 ......................................................

C368B/79

7/10/79

59

1438

Brick Work Pty
Ltd Industrial Agreement

Brick Work Pty Ltd

1 Aug., 1995 - 31 July, 1997 ...................................................

AG95/95

6/7/95

75

2134

Brick Work
Industrial Agreement

Brick Work Pty Ltd

20 Mar.., 1996 - 31 July, 1997 ................................................

AG302/95

20/3/96

76

946

Bridge House - Salvation
Army Agreement 2000
(Replaces previous Bridge
House … Agreement
No.AG144/99.
For prior details, see
Vol. 80, Part 2)

Whole of State

6 Feb., 2001 – 05 Feb., 2002 ...................................................

AG242/00

06/02/01

81

411

Brightwater Care Group
Incorporated Hospital
Salaried Officers Enterprise
Agreement 2000
(Replaces and Cancels
previous Brightwater
Care … Agreement
No. AG78/99.
For prior details, see
Vol. 79, Part 2)

Whole of State

30 May, 2000 - 31 Jan., 2002 ..................................................

AG108/00

30/5/00

80

2505

Brinkworth Drainage Contractors Industrial Agreement

Brinkworth Drainage
Contractors

28 Mar., 1996 - 31 Aug., 1997 ................................................

AG98/96

8/5/96

76

1733

Bristile Clay Tiles
Enterprise Agreement
1993

Establishment of
Bristile Clay
Tiles, Harper
Street, Caversham

26 July, 1993 - 25 July, 1994 ..................................................

AG33/93

11/8/93

73

2380

Bristile Clay Tiles
Enterprise Agreement
1995

Bristile Ltd as Manager
for Bristile Clay Tiles
Caversham

22 Oct., 1995 - 22 Oct., 1997 ..................................................

AG287/95

24/6/96

76

2161

Bristile Clay Tiles
Maintenance Enterprise
Agreement 1994

Establishment of
Bristile Clay
Tiles, Harper
Street, Caversham

23 Sept., 1994 - 22 Sept., 1995 ...............................................

AG102/94

23/9/94

74

2343

Bristile Clay Tiles
Production Enterprise
Agreement 1994

Bristile Clay Tiles
Cavisham

15 Nov., 1994 - 14 Nov., 1995 ................................................

AG130/94

15/11/94

74

2945

Britt Bricklaying
Industrial Agreement

Britt Bricklaying

1 Aug., 1995 - 31 July, 1997 ...................................................

AG62/95

18/5/95

75

1849

Broad Construction
Services Industrial
Agreement

Broad Construction
Services Pty Ltd

17 Aug., 1994 - 31 July, 1995 .................................................

AG195/94

29/12/94

75

87

Brownbuilt Metalux
Enterprise Bargaining
Agreement

Brownbuilt Metalux

18 May, 1994 - 30 June, 1995 .................................................

AG34/94

18/5/94

74

1510

Brownbuilt Pty Ltd,
Osborne Park WA
Agreement 1999
(Replaces AG133/97)

Osborne Park, WA

1 July, 1999 – 30 June, 2000 ...................................................

AG159/99

29/11/99

79

3588

Brownbuilt Pty Limited,
Osborne Park, WA
Agreement 2000

Osborne Park, WA

20 Nov., 2000 – 20 Nov., 2001 ...............................................

AG291/00

9/02/01

81

417

Brownbuilt Metalux
Industries Redundancy
Agreement 1998-99

Whole of State

30 June, 1998 – 30 June, 1999 ................................................

AG225/98

20/11/98

78

4572

Brownes Dairy North
Perth Clerical (Enterprise
Bargaining) Agreement
1994

Brownes Dairy,
North Perth

11 Nov., 1994 - 11 Nov., 1996 ................................................

AG193/94

23/2/95

75

564

Brownes Dairy North
Perth (Enterprise
Bargaining) Agreement
1995

Brownes Dairy Pty
Ltd

14 Dec., 1994 - 14 Dec., 1996 ................................................
No. 1380/2001 (Brownes Dairy Pty Ltd ceased to be
party to the Agreement) .........................................................

AG14/95

12/4/95

75

1544

…

26/7/01

81

2437

Brown Dairy
North Perth (Enterprise
Bargaining) Agreement
1996

Whole of State

15 Dec., 1996 - 15 Dec., 1998 ................................................

AG65/95

18/4/97

77

1139

(77)
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Budget Cabinets
& Maintenance
Industrial Agreement

Howland Holdings Pty
Ltd t/a Budget Cabinets
& Maintenance

7 May, 1996 - 31 July, 1997 ....................................................

AG144/96

20/6/96

76

2165

Budget Hoists/BLPPU and
the CMETU Collective
Agreement 1999
(Cancels previous Budget
Hoists … Agreement
No. AG98/99.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov, 1999 – 1 Nov., 2002 ....................................................

AG245/99

8/3/00

80

1042

Building Trades
(University of W.A.)

Area Controlled by
the University of
W.A.

1 Nov., 1977 - 30 Oct., 1980 ...................................................

AG1/78

4/1/78

58

75

Bulong Nickel
Project Construction
Agreement 1997-1998
(AFMEPKIU/CEPU)

Bulong Nickel
Construction Project
Site

6 Oct., 1997 - Commission of Plant ........................................

AG53/98

18/5/98

78

1996

Bulong Nickel
Project Construction
Agreement 1997-1998
(CMETU/WABLPPU)

Bulong Nickel
Construction Project
Site

6 Oct., 1997 - Commission of Plant ........................................

AG52/98

18/5/98

78

1999

Bunbury Cathedral
Grammar School Inc.
(Enterprise Bargaining
Agreement) 2000
(Replaces previous
Bunbury Cathedral …
Agreement No. AG355/97.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 Jan., 2000 – 31 Dec., 2000 ...................................................

AG174/00

28/8/00

80

4076

Bunbury Cathedral
Grammar School (Non
Teaching Staff Enterprise
Bargaining) Agreement
1998

Whole of State

1 July, 1998 – 31 Dec., 1999 ...................................................

AG116/98

9/9/98

78

3656

Bunbury Cathedral
Grammar School (NonTeaching Staff Enterprise
Bargaining) Agreement
2000

Whole of State

1 Jan., 2000 – 31 Dec., 2001 ...................................................

AG143/00

11/8/00

80

4080

Bunnings Building
Supplies (Non
Warehouse Stores)/
SDA Agreement 1998

Whole of State

22 Dec, 1998 - 31 Dec, 2001 ..................................................

AG274/98

8/1/99

79

117

Bunnings Forrest
Products Pty Ltd (Enterprise Bargaining) Agreement 1996

Bunnings Forrest
Products Pty Ltd

25 Oct., 1996 - 24 Oct., 1998 ..................................................
No. 1094/2001 (Sotico Pty Ltd (Formally Bunnings
Forrest Products Pty Ltd) ceased to be party to the
Agreement) ............................................................................

AG311/96

7/1/97

77

340

…

-

81

2562

Bunnings Forrest Products
(Enterprise Bargaining)
Agreement 1998
No. AG119/99.
(Replaced and Cancelled
by Sotico Pty Ltd,
Bunbury Port (Enterprise
Bargaining) Agreement
No. AG153/00.
For prior details, see
Vol. 80, Part 1)

Pty Ltd, Bunbury Port

Bunnings Forest
Products Pty Ltd
(Enterprise
Bargaining)
Agreement 1998

Manjimup
Engineering
Workshop

1 Jan, 1999 - 1 Jan 2001 ..........................................................

AG11/99

26/2/99

79

731

Bunnings Forest Products
Agreement 1998
No. AG285/98
(Cancels previous Bunnings
Ltd … Agreements
No. AG11/1992 &
No. AG53/1994)
(Replaced and Cancelled
by Sotico Pty Ltd Enterprise
Bargaining Agreement
No. AG203/00.
For prior details, see
Vol. 80, Part 1)

Pty Ltd Enterprise

Bunnings Forrest Products
Pty Ltd Store-persons
(Enterprise Bargaining)
Agreement 1996

Bunnings Forrest
Products Pty Ltd

1 July., 1996 - 30 June., 1998 .................................................

AG300/96

12/12/97

77

43

Bunnings Forest Products
Pty Ltd Storepersons
Enterprise Agreement 1998

Whole of State

7 Jan, 1999 - 30 June 2000 ......................................................

AG277/98

13/1/99

79

415

Burswood International
Resort Casino Employee’s
Industrial Agreement
1997
(Replaces and Supersedes
the Burswood Island Resort
Employees Award
No. A23/1985 & A25/1985;
Burswood Resort
Casino … Agreement
1993 Amendment Agreement 1995 No. AG132/95
and Hotel and Tavern
Workers Award 1978
No. R31/1977 insofar as
area of land occupied by
Burswood Island Resort
in State of WA)

Whole of State

18 July., 1997 - 17 July., 1999 ................................................

AG164/97

12/8/97

77

2217
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Burswood International
Resort Casino Employees’
Industrial Agreement
2000

Burswood

20 Dec., 1999 - 21 June, 2000 ................................................

AG243/99

30/12/99

80

49

Burswood Resort
Casino Employees’
Industrial Agreement
1993

Burswood Resort
Management Limited

8 Dec., 1993 - 7 Dec., 1994 ....................................................

AG85/93

21/12/93

74

72

Burswood Resort Casino
(Electronic Servicepersons) Enterprise
Agreement

Area Occupied by
Burswood Resort
Casino

9 Mar., 1993 - 8 Mar., 1994 ....................................................

AG1/93

19/4/93

73

1254

Burswood Resort Casino
Employees’ Industrial
Agreement 1993 Amendment Agreement 1995

Whole of State

4 Sept., 1995 - 1 Dec., 1996 ....................................................

AG132/95
…

4/9/95
8/10/96

75
76

2522,
4171

Burswood Resort Casino
(Maintenance Employees)
Enterprise Agreement

Area Occupied by
Burswood Resort
Casino

9 Mar., 1993 - 8 Mar., 1994 ....................................................

AG2/93

19/4/93

73

1257

Buttercup Bakers (WA)
Enterprise Agreement
1997

Buttercup Bakeries
Malaga

27 Feb., 1997 - 26 Feb., 1998 .................................................

AG40/97

22/2/97

77

633

Buttercup Bakeries Malaga
(WA) Bakehouse – Enterprise
Agreement 2000
(Replaces previous Buttercup
… Agreement No. AG93/93)

Whole of State

6 June, 2000 – 20 May, 2001 ..................................................

AG144/00

6/6/00

80

2898

Buttercup Bakeries
(WA) Bread Room, Sales
& Distribution and
Maintenance, Enterprise
Agreement 1998
(Replaces previous
Buttercup Bakers (Malaga) –
… Agreement 1996
No. AG46/96 and
Buttercup Bakeries
(Malaga) … Agreement
1993, No. AG93/1993)

Whole of State

20 Aug., 1998 – 19 May, 2001 ................................................

AG157/98

15/9/98

78

3997

Butynol Fixers/BLPPU
Collective Agreement
1999
(Cancels previous Butynol
Fixers … Agreements
No. AG 240/1995
& No. AG 296/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG232/99

8/3/00

80

1048

C & J Rigging Industrial
Agreement

C & J Rigging

15 Sept., 1995 - 31 July, 1997 .................................................

AG191/95

10/10/95

75

2967

C & J Rigging
Industrial Agreement

Whole of State

15 Sept., 1997 - 31 Oct., 1999 ................................................

AG186/97

1/10/97

77

2577

C & L Ceilings Wall
and Ceilings Industrial
Agreement 1996

C & L Ceilings Pty Ltd

7 June, 1996 - 31 July, 1997 ...................................................

AG74/96

10/7/96

76

2528

C & L Ceilings/BLPPU
Collective Agreement 2000

Whole of State

25 Nov., 1999 - 1 Nov., 2002 ..................................................

AG122/00

2/06/00

80

2543

C&S Perrot
Industrial Agreement

C. Perrot t/a C&S
Perrot

12 Sept., 1995 - 31 July, 1997 .................................................

AG225/95

22/11/95

76

85

Cabsteel Industries
Industrial Agreement

Whole of State

Commencement - Completion ................................................

AG333/96

3/2/97

77

346

Cambridge Private
Hospital HSOA
Enterprise Agreement
1998

Cambridge Private
Hospital

20 May, 1998 – 30 June, 1999 ................................................

AG38/98

20/5/98

78

2638

Canterbury Painting
Services Industrial
Production Agreement
1996

Alan Dyer t/a
Canterbury Painting
Services

1 Aug., 1995 - 31 July, 1997 ...................................................

AG188/95

10/10/95

75

2965

Canterbury Painting
Services Domestic
and Minor Industrial
Agreement

Whole of State

2 Feb., 1996 - 31 July, 1997 ....................................................

AG37/96

6/12/96

76

4903

Capel Dairy Company
Enterprise Agreement
1994

Capel Dairy Company

19 Apr., 1995 - 1 Nov., 1996 ...................................................

AG177/94

25/5/95

75

1850

Cape Modern Joint
Venture/BLPPU and the
CMETU Collective
Agreement 1999
(Cancels previous Cape
Modern … Agreements No. AG 61/96
& No. AG 221/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov, 2002 .....................................................

AG2461/99

8/3/00

80

1054

Cape Modern Workshop
Employees’ Agreement

Cape Modern
Perth Workshop

1 Nov, 1998 - 1 Nov, 2000 ......................................................

AG254/98

13/4/99

79

1348

Capricorn Concrete
Pty Ltd Industrial
Agreement 1996

Capricorn Concrete
Pty Ltd

18 July, 1996 - 31 July, 1997 ..................................................

AG16/96

18/7/96

76

2532
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Capricorn Conc Pty/BLPPU
and the CMETU Collective
Agreement 2000
(Replaces and Cancels
Capricorn Concrete
Industrial Agreement
No. AG216/1997.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG206/00

11/9/00

80

4661

Caprigg Industrial
Agreement 1996

Caprigg

2 Aug., 1996 - 31 July, 1997 ...................................................

AG188/96

6/9/96

76

3856

Career Start Traineeships (Esperance
Group Training)
Agreement

Esperance Group
Trainees under
Career Start
Traineeships

29 Mar., 1995 - 31 Dec., 1996 ................................................

AG194/94

29/3/95

75

898

Carey Baptist College
Inc. (Enterprise Bargaining)
Agreement 2000

Whole of State

12 Oct., 2000 – 31 Dec., 2000 ................................................

AG213/00

12/10/00

80

5004

Cargill Australia
Limited Enterprise
Bargaining Agreement
1993
(Replaces No. AG3/1992)

Cargill Salt Operations Port Hedland

1 July, 1993 - 30 June, 1994 ...................................................

C260/93

11/6/93

73

2495

Cargill Australia
Limited Enterprise
Bargaining Agreement
1993

Cargill Salt Operations Port Hedland

30 June, 1994 - 30 Dec., 1994 ................................................

C285/94

3/8/94

75

1671

Cargill Salt (A Department of Cargill
Australia Limited)
Enterprise Bargaining
Agreement 1999
(Replaces & Cancels
previous Cargill Salt
… Agreement
No. AG138/1987.
For prior details, see
Vol.79 Part 2)

Cargill Salt Port Hedland

31 May., 1999 - 31 May., 2001 ...............................................

AG169/99

10/12/99

80

61

Carlino Concreting
Industrial Agreement

Whole of State

8 Dec., 1998 - 31 Oct., 1999 ...................................................

AG352/97

10/2/98

78

837

Carrier-apac Manufacturing (WA) Enterprise
Bargaining Agreement 2000
(Replaces and Cancels
previous Carrier-apac
… Agreement
No. AG83/99.
For prior details, see
Vol.79 Part 2)

Carrier-APAC at
Ivy Street, Redcliffe WA

1 Jan.,2000 - 31 Dec., 2000 ....................................................

AG110/00

30/5/00

80

2522

Car Radio Installer
(Car Radio Installation
Industry, Australian
Traineeships) Industrial
Agreement

Any Car Radio
installer trainee
employed by
employers in
Schedule A.
Whole of State

7 Jul., 1987 - 6 Jan., 1988 .......................................................

AG13/87

7/7/87

67

1957

CASC Formwork
Industrial Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG232/97

2/6/98

78

2015

Cascade Services
Pty Ltd Industrial
Agreement

Cascade Services Pty
Ltd

13 Nov., 1995 - 31 July, 1997 .................................................

AG292/95

21/12/95

76

86

Cat Reformer III
Project Construction
Agreement 1994

Site Construction
Activities managed
by Davy John Brown
Pty Ltd at BP
Refinery Kwinana

Commencement - Completion ................................................

AG78/94

14/9/94

74

2345

Catalano & Kurth
Industrial Agreement

Whole of State

1 Aug., 1997 – 31 Oct., 1999 ..................................................

AG350/97

30/9/98

78

3660

Catalano & Kurth/BLPPU
and the CMETU
Collective Agreement
2000

Acacia Prison Project,
Woorooloo

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG87/00

27/4/00

80

1799

Catalano & Kurth/
BLPPU and the CMETU
Collective Agreement
2000

Ocean Keys
Shopping Centre

5 Dec., 2000 – 1 Nov., 2002 ...................................................

AG284/00

17/1/01

81

420

Catering Workers
(Apprentice Cook W.A.I.T.)

Apprentices employed
by Director W.A.I.T.

7 May, 1976 - 6 May, 1980 .....................................................

AG28/76

17/5/76

56

575

Catering Workers’
(Fast Food Operations,
Catering & Restaurant)
Agreement 1979

Whole of State

7 Nov., 1979 - 6 Nov., 1982 ....................................................

AG23/79

3/12/79

59

1707

Cavlec Electrical
Engineering Services Pty
Ltd Enterprise Bargaining
Agreement
(Replaces No. AG23/95)

Cavlec Electrical
Engineering Services
Pty Ltd (ACN009
229 735)

1 Jan., 1996 - 31 Dec., 1997 ...................................................

AG75/97

28/4/97

77

1152

Cawse Nickel Project
Construction Agreement
1997 -1998

Cawse Nickel
Construction
Project

30 July, 1997 - 30 July 1998 ...................................................

AG345/97

19/2/98

78

854

CBH North
Fremantle Maintenance
Employees Partnership
(Enterprise Bargaining)
Agreement 1996

Co-operative Bulk Handling Limited

30 Sept., 1996 - Completion ...................................................

AG324/96

10/1/97

77

348

(80)
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CBI Constructors Pty
Ltd - Kwinana (Enterprise) Industrial
Agreement 1994

CBI Constructors Pty
Ltd, Old Thomas
Road, Kwinana

CBI Constructors Pty
Ltd - Kwinana (Enterprise) Industrial
Agreement 1996

Date of
Operation

No. of
Agreement

Date
Delivered

28 July, 1994 - 27 July, 1996 ..................................................

AG52/94

1/8/94

74

1891

CBI Constructors Pty
Ltd, Operations Old
Thomas Road, Kwinana

4 Oct., 1996 - 28 July, 1998 ....................................................

AG232/96

4/10/96

76

4183

CCA Snack Foods Pty
Limited (Western
Australia) Enterprise
Agreement 1992
No. AG5/1992
(Retitled The Smith’s
Snackfood Company
Limited (Western
Australia) Enterprise
Agreement 1992.
For prior details, see
Vol. 73, Part 2)

Whole of State

24 Nov., 1992 – 24 Nov., 194 .................................................

AG5/1992

7/1/92

73

66

CDJ Carpentary/BLPPU
And the CMETU Collective
Agreement 1999
(Cancels previous CDJ
Carpentry Agreement
No. AG190/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG228/99

29/03/00

80

1058

CDJ Carpentry
Industrial Agreement

Whole of State

Commencement - Completion ................................................

AG327/96

3/2/97

77

351

Ceilclad Linings
Walls and Ceiling
Industrial Agreement
1996

Meco Holdings Pty Ltd
t/a Ceilclad Linings

10 July, 1996 - 31 July, 1997 ..................................................

AG88/96

10/7/96

76

2533

Ceilcorp/BLPPU Collective
Agreement 2000

Whole of State

25 Nov., 1999 – 1 Nov., 2002 .................................................

AG126/00

2/06/00

80

2531

Ceiling and Wall
Contractors Pty Ltd/
BLPPU Collective
Agreement 2000

Whole of State

28 Nov., 2000 – 1 Nov., 2002 .................................................

AG272/00

18/12/00

81

44

Ceiling and Wall
Contractors Pty Ltd
(Westfield Shoppingtown Carousel WA
Construction Project)
Industrial Agreement

Westfield Shoppingtown
Carousel, Western
Australia Construction
Project

30 Mar, 1999 - 31 Oct, 1999 ...................................................

AG69/99

18/5/99

79

1568

Celtic Scaffolding/BLPPU
Collective Agreement
2000

Whole of State

6 May, 2000 – 5 May, 2002 ....................................................

AG123/00

2/06/00

80

2536

Central Metropolitan
College Miscellaneous
Workers Agreement 1997

Central Metropolitan
College

17 Oct., 1997 - 16 Oct., 1999 ..................................................

AG280/97

17/10/97

77

3229

Centre Ceilings/BLPPU
Collective Agreement
1999

Whole of State

25 Nov., 1999 – 1 Nov., 2002 .................................................

AG201/99

21/03/00

80

1064

Cerebral Palsy Association of Western Australia
Ltd Employees Wage
Agreement

Whole of State

8 Apr., 1997 - 7 Apr., 2000 ......................................................

AG10/97

8/4/97

77

1156

Cerebral Palsy Association of Western Australia
Ltd Salaried Staff
Enterprise Agreement
2001
(Replaces previous
Cerebral Palsy …
Agreements
No. AG124/1999 &
No. AG143/1999.
For prior details, see
Vol. 80, Part 2)

Cerebral Palsy
Association of
WA Ltd

1 Jan., 2001 – 30 Sept., 2002 ..................................................

AG289/00

16/1/01

81

443

Certificate II Composites
(Traineeship) Agreement
1997

Trainees working at
Plastics Industry

14 Apr., 1997 - 1 July., 1998 ...................................................

AG211/97

20/11/97

77

3235

Certificate II Composites
(Traineeship) Agreement

Whole of State

1 Feb., 1998 – 1 Feb., 1999 .....................................................

AG86A/98

13/8/98

78

3422

Certificate II Composites
(Traineeship) Agreement

Whole of State

1 Feb., 1998 – 1 Feb., 1999 .....................................................

AG86C/98

13/8/98

78

3425

Certificate II Composites
(Traineeship) Agreement

Whole of State

1 Feb., 1998 – 1 Feb., 1999 .....................................................

AG86D/98

13/8/98

78

3427

Certificate II Composites
(Traineeship) Agreement

Whole of State

1 Feb., 1998 – 1 Feb., 1999 .....................................................

AG86E/98

13/8/98

78

3429

Certificate II Composites
(Traineeship) Agreement
Certificate II Composites
(Traineeship) Agreement

Whole of State

1 Feb., 1998 – 1 Feb., 1999 .....................................................

AG86F/98

13/8/98

78

3432

Whole of State

1 Feb, 1998 - 1 Feb, 1999 .......................................................

AG86b/98

13/8/98

79

1005

Cervantes Electrics
Pty Ltd Enterprise
Bargaining Agreement

Whole of State

1 Jan., 1996 - 1 Jan., 1998 .......................................................

AG123A/97

9/10/97

77

2880

Cervantes Electrics
Pty Ltd (Maintenance
Operations) Enterprise
Bargaining Agreement 1997

Nelson Point and
Finucane Island

Nov., 1996 - 31 Oct., 1998 .....................................................

AG123B/97

9/10/97

77

2884

(81)
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CGO Painting
Contractors Domestic
and Minor Industrial
Agreement

Collopy P.,
Glasson P. and
Owens M. t/a
CGO Painting
Contractors

April, 1996 - 31 July, 1997 .....................................................

AG114/96

10/6/96

76

1736

CGO Painting
Contractors Industrial
Agreement

Collopy P.,
Glasson P., and
Owens M. T/a
CGO Painting
Contractors

April, 1996 - 31 July, 1997 .....................................................

AG113/96

10/6/96

76

1738

Character Roofing/
BLPPU and the CMETU
Collective Agreement
2000

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG212/00

11/9/00

80

4666

Character Roofing
Industrial Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG265/97

6/2/98

78

2019

Charter Plumbing
& Gas Industrial
Agreement

Whole of State

4 Sept., 1996 - 31 July, 1997 ...................................................

AG258/96

18/11/96

76

4905

Chemical Workers
(Wundowie)

Employees in Refinery
Section of Wood
Distillation,
Charcoal Iron and
Steel Industry,
Wundowie

24 Sept., 1973 - 23 Sept., 1974 ...............................................

AG20/73

10/10/73

53

1483

Chicken Treat Employees,
Dunsborough SDA
Enterprise Agreement
1998
(Replaces The Shop and
Warehouse (Wholesale
and Retail Establishments)
State Award 1977
No. R32/1976 in respect
to the Parties to this
Agreement

Dunsborough

16 Feb, 1999 - 30 June 2000 ...................................................

AG244/98

16/2/99

79

737

Chicken Treat Employees
Narrogin SDA
Enterprise Agreement
1998
(Replaces Retail Food
Establishments Employees
Agreement
No. AG15/1992 in
respect to the Parties
to this Agreement)

Whole of State

28 Oct, 1998 - 30 June 2000 ...................................................

AG243/98

16/12/98

79

120

Chicken Treat Employees,
Padbury SDA Enterprise
Agreement 1998
(Replaces The Shop
and Warehouse
(Wholesale and
Retail Establishments) State Award
1977 in respect to
the parties to this
Agreement)

Whole of State

28 Oct, 1998 - 30 June 2000 ...................................................

AG246/98

16/12/98

79

131

Chicken Treat Employees,
Rockingham SDA
Enterprise Agreement
1998
(Replaces Retail Food
Establishments
Employees Agreement
No. AG15/1992
in respect to
the parties to this
Agreement)

Whole of State

28 Oct, 1998 - 30 June 2000 ...................................................

AG245/98

23/12/98

79

142

Chiquita Mushrooms
Pty Ltd Western
Australian Mushroom
Production Agreement 1999
(Cancels Campbell Mushrooms … Agreement 1998
No. AG70/98)

Whole of State

4 Nov., 1999 – 1 Feb., 2001 ....................................................

AG148/99

4/11/99

79

3217

Christ Church Grammar
School Inc (Enterprise
Bargaining) Agreement
2000
(Replaces previous Christ
Church … Agreement No. AG126/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Jan., 2000 – 31 Dec., 2002 ...................................................

AG19/00

2/03/00

80

487

Christ Church Grammar
School Inc (Support
Staff Enterprise Bargaining)
Agreement 2000
(Cancels previous Christ
Church … Agreement
No. AG122/1999.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 Jan., 2000 – 31 Dec., 2002 ...................................................

AG224/00

12/10/00

80

5008

City of Armadale
Building Employees
Enterprise Bargaining
Agreement 1998

City of Armadale

1 July, 1998 – 31 July 2000 ....................................................

AG39/99

13/9/99

79

2742

City of Bunbury
(State) Enterprise
Agreement No. 2
(Replaces No. AG121/95)

Whole of State

12 Mar., 1998 - 11 Mar., 2001 ................................................

AG1/98

12/3/98

78

1170

(82)
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The City of Canning
1995 and Engineering
Workshop Employees
Enterprise Bargaining
Agreement 1996

Whole of State

9 Dec., 1996 - 8 Dec., 1998 ....................................................

AG312/96

9/12/96

76

4907

City of Cockburn
(Building & Engineering)
Enterprise Agreement
1997

City of Cockburn
maintenance employees

7 May., 1997 - 6 May., 1999 ...................................................

AG322/97

25/11/97

77

3239

City of Fremantle
Enterprise Agreement
No. 2 of 1995

City of Fremantle

18 Dec., 1995 - 30 June, 1997 ................................................

AG279/95

18/12/95

76

88

City of Geraldton
Workshop Staff Enterprise
Agreement 1997

Whole of State

15 Dec., 1997 ..........................................................................

AG379/97

6/3/98

78

840

City of Mandurah
City Fleet Industrial
Agreement 1998

Mandurah

25 May 1999 - 24 May 2001 ..................................................

AG41/99

25/5/99

79

1572

City of Melville
Mechanical Workshop
Enterprise Agreement 1997

City of Melville

1 Sept., 1997 - 1 Sept., 1999 ...................................................

AG260/97

5/11/97

77

2885

City of Perth Agreement
Outside Workforce) 1999
Agreement

City of Perth

25 Feb., 2000 ...........................................................................

AG160/99

25/2/00

80

490

City of Perth Agreement
Outside Workforce) 1999
Agreement

City of Perth

25 Feb., 2000 ...........................................................................

AG1/00

25/2/00

80

502

City of Perth Combined
Trades Area Enterprise
Agreement

City of Perth Trade
Workshop, Osborne
Park depot, Roberts
Road

3 June, 1994 - 2 June, 1995 .....................................................

AG44/94

3/6/94

74

1512

City of Stirling
(Building Maintenance
Section) Enterprise
Agreement
(Cancels previous City
of Stirling … Agreement
No. AG156/96.
For prior details, see
Vol. 79, Part 2)

Building Maintenance
Section of City of Stirling

1 June, 2000 - 1 Nov., 2000 ....................................................

AG118/00

1/6/00

80

2540

22 Nov., 1994 - 21 Nov., 1996 ................................................

AG141/94

22/11/94

NFP

City of Stirling
Transport Sections
Consent Agreement 1994
City of Wanneroo
Fleet Maintenance Unit
Consent Agreement 1996

The City of Wanneroo

1 Nov., 1996 - 31 Oct., 1998 ...................................................

AG90/97

1/5/97

77

1158

Cleanaway Technical
Services Brookdale
Enterprise Bargaining
Agreement 2000 - The

Cleanaway Technical
Services Waste Treatment
Plant, in Waterworks Road,
Brookdale

7 Aug., 2000 – 6 Aug., 2003 ...................................................

AG185/00

7/8/00

80

3185

Cleanaway Technical
Services Forrestdale
Enterprise Bargaining
Agreement 1994 - The

Cleanaway Technical
Services Waste
Treatment Plant,
Forrestdale

13 May, 1994 ...........................................................................

AG32/94

18/5/94

74

1512

Cleanaway Technical
Services Forrestdale
Enterprise Bargaining
Agreement 1997
(Replaces No. AG85/1995)

Cleanaway Technical
Services Waste Treatment Plant, Forrestdale

10 July., 1997 - 9 July., 2000 ..................................................

AG134/97

10/7/97

77

1905

Cleaners and Caretakers
(Metropolitan Market
Trust) Agreement 1967

Metropolitan Market
Trust

9 Feb., 1967 - 8 Feb., 1970 .....................................................

AG9/67

13/3/67

47

288

Clelands Cold Stores
(Aust) Pty Ltd Enterprise
Agreement 1999
(Replaces previous Clelands
Cold Stores Agreements
No. AG 35/1995 &
No. AG 216/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

17 Dec., 1999 – 1July., 2000 ...................................................

AG180/99

17/12/99

80

68

Clerks (Accountants
Office Australian
Traineeships) Industrial Agreement

Whole of State

6 Apr., 1987 - 15 Oct., 1987 ....................................................

AG8/87

14/8/87

67

1757

Clerks (Accountants
Office Australian
Traineeships)
Industrial Agreement

Whole of State

3 July, 1987 - 3 Jan., 1988 ......................................................

AG24/87

11/12/84

68

396

Clerks (Accounting Assistant Australian
Traineeships)
Industrial Agreement

Whole of State

3 Sept., 1987 - 3 Sept., 1988 ...................................................

AG27/87

24/12/87

68

1021

Clerks (Commercial
Industries Australian
Traineeships)
Industrial Agreement

Whole of State

1 Mar., 1987 - 1 Sept., 1987 ....................................................

AG3/87

19/6/87

67

1139

Clerks (Commercial
Industries Australian
Traineeships)
Industrial Agreement

Whole of State

16 Mar., 1987 - 15 Sept., 1987 ................................................

AG9/87

14/8/87

67

1759

Clerks (Commercial
Industries Australian
Traineeships)
Industrial Agreement

Whole of State

22 June, 1987 - 22 Dec., 1987 ................................................

AG18/87

11/12/87

68

397

(83)
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Clerks (Commercial
Industries Australian
Traineeships)
Industrial Agreement

Whole of State

21 May, 1987 - 21 Nov., 1987 ................................................

AG19/87

11/12/87

68

400

Clerks (Commercial
Industries Australian
Traineeships)
Industrial Agreement

Whole of State

13 July, 1987 - 13 Jan., 1988 ..................................................

AG20/87

11/12/87

68

402

Clerks (Commercial
Radio and Television
Broadcasters
Traineeship)
Industrial Agreement

Whole of State

21 Aug., 1987 - 21 Feb., 1988 ................................................

AG35/87

24/12/87

68

693

Clerks (Commercial,
Retail, Wholesale,
Hotels and Motels
Clerical Industrial
Traineeships)
Agreement

Whole of State

17 Jan., 1988 - 17 Jan., 1989 ..................................................

AG7/88

13/5/88

68

1715

Clerks (Commercial,
Retail, Wholesale,
Hotels and Motels
Clerical Industrial
Traineeships)
Agreement

Whole of State

20 Nov., 1987 - 20 Nov., 1988 ................................................

AG8/88

13/5/88

68

1430

Clerks (Commercial,
Retail, Wholesale,
Hotels and Motels
Clerical Traineeships)
Agreement

Whole of State

3 Dec., 1987 - 3 Dec., 1988 ....................................................

AG10/88

13/5/88

68

1433

Clerks (Commercial,
Retail, Wholesale,
Hotels and Motels
Clerical Traineeships)
Agreement

Whole of State

17 Jan., 1988 - 16 Jan., 1989 ..................................................

AG18/88

23/8/89

69

2677

Clerks (Commercial,
Retail, Wholesale,
Hotels and Motels
Clerical Traineeships)
Agreement

Whole of State

17 Jan., 1988 - 16 Jan., 1989 ..................................................

AG19/88

23/8/89

69

2680

Clerks (Commercial,
Retail, Wholesale,
Hotels and Motels
Clerical Industrial
Traineeships)
Agreement

Whole of State

17 Jan., 1988 - 16 Jan., 1989. .................................................

AG20/88

23/8/89

69

2684

Clerks (Commercial,
Retail, Wholesale,
Hotels and Motels
Clerical Industrial
Traineeships)
Agreement

Whole of State

17 Jan., 1988 - 16 Jan., 1989 ..................................................

AG22/88

23/8/89

69

2688

Clerks (Commercial,
Social and Professional Services) Award
Industrial Agreement

Whole of State

23 Mar., 1987 - 23 Sept., 1987 ................................................

AG25/87

11/12/87

68

403

Clerks (Commercial,
Social and Professional Services)
Award Industrial
Agreement

Whole of State

20 Aug., 1987 - 20 Feb., 1987 ................................................

AG28/87

24/12/87

68

1023

Clerks (Commercial,
Social and Professional Services)
Award Industrial
Agreement

Whole of State

1 Oct., 1987 - 1 April, 1988 ....................................................

AG30/87

24/12/87

68

1025

Clerks, (Commercial,
Social and Professional Services)
Award Industrial
Agreement

Whole of State

17 Nov., 1987 - 17 May, 1988 ................................................

AG4/88

12/5/88

68

1718

Clerks (Customs,
Shipping and
Forwarding Agents
Traineeship)
Industrial Agreement

Whole of State

5 Jan., 1988 - 5 Jul., 1988 .......................................................

AG9/88

13/5/88

68

1436

Clerks (Grain Handling
Australian Traineeships) Industrial
Agreement

The Operations of
Co-operative Bulk
Handling Limited

12 Feb., 1987 - 12 Aug., 1987 ................................................

AG1/87

10/4/87

67

512

Clerks Grain
Handling Enterprise
Agreement 1996

Clerical Employees of
Co-operative Bulk
Handling Limited

24 Jan., 1997 - 23 Aug., 1998 .................................................

AG279/96

28/1/97

77

353

Clerks (Hotels, Motels
and Clubs) Award
Industrial Agreement

Whole of State

16 Apr., 1987 - 15 Oct., 1988 ..................................................

AG7/87

14/8/87

67

1761

Clerks (Hotels, Motels
and Clubs) Award
Industrial Agreement
Clerks (Hotels, Motels
and Clubs) Award
Industrial Agreement

Whole of State

6 May, 1987 - 6 Nov., 1987 ....................................................

AG23/87

11/12/87

68

405

Whole of State

25 Aug., 1987 - 25 Feb., 1988 ................................................

AG34/87

24/12/87

68

1028

Clerks (Manufacturing
Industries Australian
Traineeships) Industrial
Agreement

Whole of State

1 Mar., 1987 - 1 Sept., 1987 ....................................................

AG4/87

17/6/87

67

1141

(84)
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Clerks (Manufacturing
Industry Australian
Traineeships)
Industrial Agreement

Whole of State

1 May, 1987 - 31 Oct., 1987 ...................................................

AG26/87

11/12/87

68

407

Clerks (Medical Secretary/
Receptionist Australian
Traineeships) Industrial
Agreement

Whole of State

14 May, 1987 - 13 Nov., 1987 ................................................

AG11/87

14/8/87

67

1763

Clerks (National
Permanent Management
Services) (WA)
Saturdays Agreement

Whole of State

29 Mar., 1989 - 29 Mar., 1994 ................................................

AG15/88

30/5/89

69

1957

Clerks (Permanent
Building Societies
Australian Traineeships) Industrial
Agreement

Whole of State

18 Sept., 1986 - 17 Mar., 1987 ................................................

AG5/86

18/9/86

66

1628

Clerks’ (Sunday Times)
Special Casual
Employees Agreement

Sunday Times
Operations

27 Aug., 1990 to 26 Aug., 1995 ..............................................

AG4/90

27/8/90

70

3600

Clerks (Timber Industry
Australian Traineeships)
Industrial Agreement

Whole of State

1 Nov., 1987 to 1 Nov., 1988 ..................................................

AG5/88

12/5/88

68

1721

Clerks (Travel Industry
Australian Traineeships)
Industrial Agreement

Whole of State

4 Nov., 1986 to 3 May, 1987 ...................................................

AG8/86

4/11/86

66

1926

Clerks (Western
Australian) Special
Casual Employees
Agreement

Western Australian
Newspapers

8 Mar., 1990 to 8 Mar., 1995 ..................................................

AG15/89

8/3/90

70

1024

Clerks (Wholesale and
Retail Establishments)
Award Industrial
Agreement

Whole of State

23 Mar., 1987 to 22 June, 1987 ...............................................

AG10/87

14/8/87

67

1765

Clerks (Wholesale and
Retail Establishments)
Award Industrial
Agreement

Whole of State

13 July, 1987 to 13 Jan., 1988 .................................................

AG17/87

11/12/87

68

409

Clerks (Wholesale and
Retail Establishments)
Award Industrial
Agreement

Whole of State

15 June, 1987 to 15 Dec., 1987 ...............................................

AG21/87

11/12/87

68

411

Clerks (Wholesale and
Retail Establishments)
Award Industrial
Agreement

Whole of State

23 Mar., 1987 to 23 Sept., 1987 ..............................................

AG22/87

11/12/87

68

413

Clerks (Wholesale and
Retail Establishments)
Award Industrial
Agreement

Whole of State

22 Sept., 1987 to 22 Mar., 1988 ..............................................

AG29/87

24/12/87

68

695

Clerks (Wholesale and
Retail Establishments)
Award Industrial
Agreement

Whole of State

20 Aug., 1987 to 20 Feb., 1988 ...............................................

AG31/87

24/12/87

68

697

Clerks (Wholesale and
Retail Establishments)
Award Industrial
Agreement

Whole of State

15 July, 1987 to 15 Jan., 1988 .................................................

AG32/87

24/12/87

68

1029

Clerks (Wholesale and
Retail Establishments)
Award Industrial
Agreement

Whole of State

22 July, 1987 to 22 Jan., 1988 .................................................

AG33/87

24/12/87

68

699

Clerks (Wholesale and
Retail Establishments)
Award Industrial
Agreement

Whole of State

12 Nov., 1988 to 12 May, 1989 ...............................................

AG6/88

13/5/88

68

1723

Clough WA (Kewdale)
Enterprise Bargaining
Agreement 1995

Clough (WA) Facilities
Belmont Avenue,
Kewdale

13 July, 1995 - 13 Dec., 1996 .................................................

AG102/95

13/7/95

75

2354

Clough WA
(Kewdale) Enterprise
Bargaining Agreement
No AG111/97

Clough (WA) Facilities
Kewdale

1 Jan., 1997 - 31 Dec., 1998 ...................................................

AG111/97

23/5/97

77

1398

Clough WA (Kewdale)
Enterprise Bargaining
Agreement

Whole of State

1 Jan, 1999 - 31 Dec, 2000 .....................................................

AG282/98

15/1/99

79

422

Clover Meats and
Clover Smallgoods
Enterprise Agreement
1996

Wynne’s Pty Ltd
t/a Clover Meats
and Clover Smallgoods

5/7/96 (Clause 10), 12/7/96 (all other conditions) ..................

AG257/96

24/10/96

76

4506

CMW Design &
Construction Industrial
Agreement

Whole of State

28 July, 1999 – 31 Oct., 1999 .................................................

AG132/99

6/10/99

79

3227

Coastal Contractors/BLPPU
and the CMETU Collective Agreement 2000
(Replaces previous Coastal
Contractors … Agreement
No. AG341/1997.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 Nov., 1999 – 1Nov., 2002 ....................................................

AG197/00

28/8/00

80

4084

Coates Hire Enterprise
Bargaining Agreement 1992

Whole of State

1 Dec., 1992 - 30 Nov., 1993 ..................................................

AG18/1992

1/12/92

73

78

(85)
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Coates Hire Enterprise
Bargaining Agreement
2000
(Replaces previous
Coates Hire … Agreement No. AG94/1998.
For prior details, see
Vol. 80, Part 2)

Whole of State

14 Dec., 2000 – 30 June, 2001 ................................................

AG217/00

14/12/00

81

49

Coca-Cola Bottlers,
Perth (Performance
Improvement) Enterprise Bargaining
Agreement 1992

Whole of State

3 Mar., 1993 - 2 Mar., 1995 ....................................................

AG3/93

16/3/93

73

2039

Cochrane’s Contracting
Services Pty Ltd
Industrial Agreement

Whole of State

2 June 1998 - 31 Oct, 1999 .....................................................

AG92/98

24/12/98

79

153

Cockburn Cement
Limited Enterprise
Bargaining Agreement
1998

Russell Road &
Woodmans Point

4 Nov, 1998 - 31 Oct, 2000 .....................................................

AG32/99

9/4/99

79

1007

Cockburn Cement
Limited Agreement
1993

Cockburn Cement
Limited main works
in Russell Road &
Woodman Point

2 Dec., 1993 - 30 Oct., 1995 ...................................................

AG72/93

2/12/93

73

3388

Cockburn Cement
Limited (Enterprise
Bargaining) Agreement
1995

Main Works at
Cockburn Cement
Limited, Russell Rd/
Woodman Pt.

8 Nov., 1995 - 31 Oct., 1998 ...................................................

AG293/95

15/12/95

76

94

Cockburn Hire
Engineering Enterprise
Agreement

Cockburn Corporation
Limited t/a Cockburn
Hire

14 Sept., 1994 - 13 Sept., 1995 ...............................................
No. 1085/2001 (Cockburn Wreckair Hire ceased to be party
to the Agreement) ..................................................................

AG85/94

19/9/94

74

2348

...

11/06/01

81

1385

Cockburn Hire
Engineering Enterprise
Agreement

Cockburn Corporation
Limited t/a Cockburn
Hire (not Pilbara and
Goldfield Region)

9 May, 1996 - 9 May, 1998 .....................................................

AG96/96

13/5/96

76

1740

Cockburn Hire
Transport Enterprise
Agreement

Cockburn Corporation
Limited t/a Cockburn
Hire

15 Mar., 1995 - 14 Mar., 1997 ................................................

AG79/95

14/7/95

75

2354

Coflexip Stena Offshore
Asia Pacific Pty Ltd
Industrial Agreement 1997
(Replaces AG46/94)

Whole of State

1 Sept., 1997 - 31 Dec., 1999 ..................................................

AG240/97

14/11/97

77

3250

Co-Generation Power
Station Project
Agreement 1995

Clough WA - a division
of Clough Ltd.

20 Dec., 1995 - Completion ....................................................

AG311/95

20/12/95

76

344

Co-Generation Power
Station Project
Agreement 1995

Clough WA - a division
of Clough Limited

29 Apr., 1996 - Completion .....................................................

AG86/96

29/4/96

76

1309

Colchester Carpet
Company/BLPPU and
the CMETU Collective
Agreement 1999
(Cancels previous Colchester
Carpet … Agreement
No. AG151/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG195/99

25/2/2000

80

514

Coles Distribution
Centre Enterprise
Agreement 1994

Coles Supermarkets
Australia Pty Ltd
- Distribution
Centres

11 Apr., 1995 - 31 May, 1995 .................................................

AG38/95

11/4/95

75

1556

Coles Myer Logistics
Pty Ltd Myer Distribution Centre Carousel
Road, Cannington Site
Agreement 1999
(Replaces Myer Stores
Limited … Agreement
1996 No. AG49/98)

Myer Cannington
Distribution Centre,
Carousel Road,
Cannington 6017

1 Feb, 1999 - 1 Feb, 2002 .......................................................

AG63/99

14/5/99

79

1578

Coles Variety City
Store Rostering
Agreement 1993

Coles Variety Stores,
Perth City Store,
712 Hay Street Mall,
Perth

15 Nov., 1993 - 14 Nov., 1994 ................................................

AG68/93

19/11/93

73

3391

Colour Press
Enterprise Bargaining
Agreement 1995

Colour Press Pty Ltd

13 Oct., 1995 - 31 Mar., 1997 .................................................

AG12/96

16/2/96

76

662

Colour Press
(Enterprise Bargaining)
Agreement 1997

Whole of State

1 Apr., 1997 - 31 Mar., 2000 ...................................................

AG200/97

31/10/97

77

2888

ColourPress Production
Employees (Enterprise
Bargaining) Agreement 2000

ColourPress Pty Ltd

1 Apr., 2000 – 31 Mar., 2003 ..................................................

AG226/00

25/10/00

80

5012

Combined Roofing
Industries Industrial
Agreement 1996

Combining Roofing
Industries

5 July, 1996 - 31 July, 1997 ....................................................

AG149/96

5/7/96

76

2536

Combined Roofing/BLPPU
and the CMETU
Collective Agreement 2000
(Replaces previous Combined
Roofing … Agreement
No. AG. 222/98.
For prior details, see
Vol. 80, Part 2))

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG151/00

11/07/00

81

459
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Com Al Windows/BLPPU
and the CMETU Collective
Agreement 2000
(Cancels previous Com A1
Windows… Agreements
No. AG261/96
& No. AG348/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG88/00

27/04/00

80

1805

Com Al Windows
Pty Ltd Agreement
1999
(Replaces AG261/96)

Maddington, WA

1 Sept., 1999 – 31 Aug., 2001 .................................................

AG175/99

2/12/99

79

3590

Commercial Blasting
Industrial Agreement

Commercial Blasting
Pty Ltd

21 Oct., 1994 - 31 July, 1995 ..................................................

AG131/94

4/11/94

74

2649

Commercial Plasterers Pty
Ltd Industrial Agreement

Whole of State

8 July, 1998 – 31 Oct., 1999 ...................................................

AG126/98

14/9/98

78

4001

Commercial Plastering
Industrial Agreement

Whole of State

14 Mar., 1997 - 31 July., 1999 ................................................

AG81/97

4/6/97

77

1401

Commercial Plumbing
Industrial Agreement

Whole of State

4 Nov., 1996 - 31 July., 1997 ..................................................

AG291/96

26/3/97

77

877

Commercial Tile Contractors/BLPPU and the
CMETU Collective
Agreement 1999

Whole of State

1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG227/99

29/3/00

80

1070

Community Newspaper
Group Ltd Editorial Enterprise Agreement 1999

Whole of State

9 Feb., 2000 - 1 May, 2002 .....................................................

AG15/00

9/02/00

80

519

Compact Brickpaving
& Designer Landscaping
Industrial Agreement

D. Warburton and
J. Warburton t/a
Compact Brickpaving
& Designer Landscaping

15 Sept., 1995 - 31 July, 1997 .................................................

AG167/95

10/10/95

75

2968

Compressed Contracting/
BLPPU and the CMETU
Collective Agreement 1999
(Replaces previous Compressed Contracting …
Agreement No. AG266/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG207/99

24/03/00

80

1075

Concrete Boys
Industrial Agreement

Whole of State

29 Nov., 1996 - 31 July, 1997 .................................................

AG326/96

3/2/97

77

355

Congregation of The
Missionary Oblates of
the Most Holy and
Immaculate Virgin Mary
Non - Teaching Staff
Enterprise Bargaining
Agreement 1999
(Replaces AG288/97)

Whole of State

18 Aug., 1999 – 31 Dec., 1999 ...............................................

AG59/99

18/8/99

79

2763

Congregation of The
Presentation Sisters
WA Inc. Non-Teaching
Staff Enterprise
Bargaining Agreement
1999
(Replaces AG309/97)

Whole of State

18 Aug., 1999 – 31 Dec., 1999 ...............................................

AG48/99

18/8/99

79

2780

Conital Engineering/BLPPU
and the CMETU Collective
Agreement 2000

Whole of State

6 Sept., 2000 – 1 Nov., 2002 ...................................................

AG222/00

31/10/00

80

5015

Conservation and Land
Management Field
Trainees.
Agreement No. 1

Any person undertaking field
traineeships as part
of the Australian
Traineeship System
at the Department
of Conservation
and Land Management

13 Jan., 1986 to 13 Jan., 1987 .................................................

AG6/86

24/12/86

67

232

Consolidated
Construction East Perth
Holiday Inn Agreement
1995

Consolidated
Constructions Pty Ltd

Commencement - Completion ................................................

AG214/95

22/11/95

76

97

Conspect Constructions/
BLPPU and the CMETU
Collective Agreement 1999

Wooroloo

1 Mar., 00 – Completion .........................................................

AG93/00

3/05/00

80

1810

Construction, Mining,
Energy, Timberyards,
Sawmills and Woodworkers Union of
Australia (W.A. Branch)/
Chep (Kewdale, WA)
Enterprise Bargaining
Agreement 1992

Chep Australia
Depot 12 Ballantyne
Road, Kewdale

24 May, 1993 - 23 May, 1995 .................................................

AG24/93

3/6/93

73

1486

Construction Worker
Level 1 (Civil Operations)
Aboriginal & Torres Strait
Islander Group Training
Association Traineeship
Agreement 1997

Trainees of Aboriginal
& Tarres Strait Islander
Group Training
Association

26 May, 1997 - 25 May, 1998 .................................................

AG128/97

31/7/97

77

1911

Construction Worker
Level 2 (General Construction) Cheeditha Aboriginal
Corporation Traineeship
Agreement 1997

Whole of State

20 Apr., 1998 - 19 Apr., 1999 .................................................

AG269/97

21/5/98

78

2031
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Construction Worker
Level 2 (General Construction) Cullarcarbardee
Aboriginal Corporation Traineeship
Agreement 1998

Cullarcarbardee
Aboriginal Corporation

24 Apr, 1999 - 23 Apr, 2000 ...................................................

AG43/99

23/4/99

79

1350

Construction Worker
Level 2 (General Construction) Mungullah
Community Aboriginal
Corporation Traineeship
Agreement 1999

Mungullah Community

5 Nov., 1999 – 4 Nov., 2000 ...................................................

AG170/99

16/11/99

79

3593

Construction Worker
Level 2 (General
Construction) Manguri
Corporation Inc Traineeship Agreement 1999

Manguri
Corporation Inc

12 Jan, 1999 - 12 Jan, 2000 .....................................................

AG8/99

29/3/99

79

1011

Construction Worker
Level 1 Structures) Bindi
Bindi Bindi Community
Aboriginal Corporation
Traineeship Agreement
1998

Whole of State

1 Apr., 1998 - 3 May, 1999 .....................................................

AG56/98

2/6/98

78

2026

Construction Worker
Level 2 General Construction) Bindi Bindi Community Aboriginal Corporation Agreement 1998

Whole of State

1 Apr., 1998 - 3 May, 1999 .....................................................

AG57/98

2/6/98

78

2028

Construction Worker
Level 1 Structure & Fit
Out and Finish Midwest
Training Group Traineeship Agreement 1996

Midwest Training Group
Inc

20 June, 1996 - 20 June, 1997 ................................................

AG141/96

20/6/96

76

2167

Construction Worker
Level 1 (Fit Out and Finish)
Cheeditha Aboriginal Group
Traineeship Agreement 1996

Whole of State

6 Mar., 1997 - 5 Mar., 1998 ....................................................

AG5/97

6/3/97

77

635

Construction Worker
Level 2 (General Construction) Cheeditha Aboriginal
Corporation Traineeship
Agreement 1997

Whole of State

20 Apr. 1998 - 19 Apr. 1999 ....................................................

AG269/97

21/5/98

78

2031

Construction Worker
Level 1 (Fit Out and Finish)
Mallingbar Aboriginal
Corporation Traineeship
Agreement 1996

Whole of State

6 Mar., 1997 - 5 Mar., 1998 ....................................................

AG4/97

5/3/97

77

637

Construction Worker
Level 1 (Fit Out and Finish)
Mirima Aboriginal
Corporation Traineeship
Agreement 1996

Whole of State

6 Mar., 1997 - 5 Mar., 1998 ....................................................

AG2/97

5/3/97

77

640

Construction Worker
Level 1 (Fit Out and Finish)
Ngurra Constructions
Traineeship Agreement 1996

Whole of State

6 Mar., 1997 - 5 Mar., 1998 ....................................................

AG3/97

5/3/97

77

643

Construction Worker
Level 1 (Structure/Fit
Out and Finish) Manguri
Corporation Traineeship
Agreement 1997

Trainees at The Manguri
Corporation Inc

20 May., 1997 - 20 May., 1998 ...............................................

AG99/97

20/5/97

77

1406

Construction Worker
Level 1 (Structures/Fit
Out and Finish) Western
Australia Aboriginal
Torres Strait Islander
Training Company Inc

Western Australia
Aboriginal Torres
Strait Islander Group
Training Company Inc

19 June., 1997 - 18 June., 1998 ..............................................

AG117/97

8/7/97

77

1914

Construction Worker
Level 1 (Structures)
Swan Valley Nyungah
Community Traineeship
Agreement 1996

Swan Valley Nyungah
Community Aboriginal
Corporation

18 Apr., 1996 - 17 Apr., 1997 .................................................

AG65/96

3/4/96

76

949

Construction Worker
Level 1 (Structures) Swan
Valley Nyungah Community
Traineeship Agreement 1997

Whole of State

17 Sept., 1997 - 16 Sept.,1998 ................................................

AG154/97

17/9/97

77

2585

Construction Workers
Level 2 (General Construction) Swan Valley Nyungah
Community Traineeship
Agreement 1997

Whole of State

30 July., 1997 - 29 July., 1998 ................................................

AG144/97

21/8/97

77

2240

Construction Worker
Level (Structures)
Cullacarbardee Aboriginal
Corporation Traineeship
Agreement 1997

Whole of State

21 July., 1997 - 20 July., 1998 ................................................

AG143/97

21/8/97

77

2237

Construction Worker
Level 1 (Structures)
Wongatha Wonganarra
Aboriginal Corporation
Traineeshp Agreement 1998

Whole of State

6 Oct., 1998 – 5 Oct., 1999 .....................................................

AG96/98

30/10/98

78

4005

Cooktown Constructions
Industrial Agreement

Cooktown Constructions
Pty Ltd

26 Sept., 1995 - 31 July, 1997 .................................................

AG243/95

22/11/95

76

100
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Coventry Group Ltd
trading as Hot Mix
Or Bitumen Emulsions
Cannington (Enterprise
Bargaining) Agreement
2000
(Cancels previous Coventry
Group … Agreements
No. AG58/1994;
No. AG312/1995 &
No. AG26/1998.
For prior details, see
Vol. 80, Part 1)

Cannington Operation
Bickley Road

30 Aug., 2000 – 31 Dec., 2002 ...............................................

AG155/00

30/8/00

80

4090

Coventrys – Transport
Division Enterprise Bargaining Agreement 1999

Whole of State

1 Oct., 1999 – 30 Sept., 2002 ..................................................

AG174/99

19/11/99

80

76

CPS Painting Contractors
Industrial Agreement

Whole of State

19 Dec., 1997 - 31 Oct., 1999 .................................................

AG297/97

21/1/98

78

608

Craig & Taylor
Formwork Industrial
Agreement

Whole of State

14 Jan., 1998 - 31 Oct., 1999 ..................................................

AG14/98

7/4/98

78

1632

Craig & Taylor Formwork (1981) Industrial
Agreement

Cartledge Holdings Pty
Ltd t/a Craig & Taylor
Formwork (1981)

21 Sept., 1995 - 31 July, 1997 .................................................

AG241/95

22/11/95

76

102

Crane Aluminium Systems
Balcatta Enterprises
Agreement 2000

Crane Enfield Pty Ltd T/A
Crane Aluminium Systems
at 12 Cressall Road,
Balcatta WA 6021

1 Nov., 2000 - 30 April, 2002 .................................................

AG3/01

29/01/01

81

464

Creative and Therapy
Activities Disabled Group
Inc. Enterprise Bargaining
Agreement 1999

Whole of State

24 Jan., 2000 – 24 Jan., 2003 ..................................................

AG185/99

24/01/00

80

311

Creative Roofing/BLPPU
and the CMETU Collective
Agreement 1999.
(Cancels previous Creative
Roofing … Agreement
No. AG 233/98.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov, 1999 - 1 Nov, 2002 ......................................................

AG203/99

21/03/00

80

1081

Creative Roofing
Industrial Agreement

Whole of State

28 Oct, 1998 - 31 Oct, 1999 ....................................................

AG242/98

17/12/98

79

160

Crown Roofing
Industrial Agreement

Stratton Creek Pty Ltd
t/a Crown Roofing

14 Sept., 1995 - 31 July, 1997 .................................................

AG227/95

22/11/95

76

103

Crown Roofing
Industrial Agreement

Whole of State

18 Dec, 1998 - 31 Oct, 1999 ...................................................

AG276/98

16/3/99

79

1014

Crown Roofing/BLPPU
and the CMETU Collective
Agreement 2000

Whole of State

11 Sept., 1999 – 1 Nov., 2002 .................................................

AG210/00

11/9/00

80

4672

CSBP & Farmers
Ltd Agreement 1991

Whole of State

27 Nov., 1991 - 26 Nov., 1992 ................................................

AG1/1992

27/11/91

72

1047

CSR Building Materials
(WA) Enterprise Agreement 1999
(Cancels CSR Gyprock
… Agreement 1997
No.AG285/97)

Welshpool, WA

23 July, 1999 – 23 Oct., 2001 .................................................

AG154/99

26/11/99

79

3595

CSR Gyprock Bradford
Ltd (WA) Enterprise
Agreement, 1995
Winning With Teams

CSR Gyprock Bradford
Ltd (WA)

10 Apr., 1995 - 10 Apr., 1997 .................................................

AG92/95

6/9/95

75

2730

C S Perrott
Industrial Agreement

Whole of State

15 Sept., 1997 - 31 Oct., 1999 ................................................
No. 793/2001 (Carl Anthony George and Sandra Lee
Perrott t/a C & S Perrott ceased to be party to the
Agreement) ............................................................................

AG191/97

1/10/97

77

2588

...

9/05/01

81

1182

CSR Humes Welshpool
Enterprise Agreement
November 1994/1995
(Replaces No. AG39/93)

CSR Limited t/a
CSR Humes Pty Ltd

21 Nov., 1994 - 20 Nov., 1995 ................................................

AG24/95

9/3/95

75

899

CSR Limited - Cottesloe
Refinery (Enterprise
Bargaining) Agreement
1993

CSR Limited Sugar
Refining operations
Mosman Park and
North Fremantle

14 July, 1993 - 19 Jan., 1994 ..................................................
No. 896/2001 (CSR Limited ceased to be party
to the Agreement) ..................................................................

AG27/93

14/7/93

73

2039

...

25/06/01

81

1386

CSR Limited - Cottesloe
Refinery (Enterprise
Bargaining) Agreement
1994

CSR Limited Sugar
Refining operations
Mosman Park and
North Fremantle

25 Oct., 1994 - 19 Jan., 1996 ..................................................

AG103/94

4/11/94

74

2651

CSR Ltd Gyprock
Bradford Welshpool
Enterprise Bargaining
Agreement 1993
(Replaces No. AG23/92)

CSR Ltd Gyprock
Bradford Operations,
21 Sheffield Road,
Welshpool

17 Jan., 1994 - 16 Jan., 1995 ..................................................

AG77/93

17/1/94

74

224

CSR Sugar Cottesloe
Refinery Enterprise
Agreement 1996

CSR Limited, Mosman
Park

21 Jan., 1996 - 31 Oct., 1997 ..................................................

AG10/96

2/2/96

77

3258

Cullity Timbers Pty Ltd
(Country Stores) Enterprise Bargaining
Agreement 1999

Cullity Timbers Pty Ltd
(Country Stores)

1 Jan., 1999 – 14 March, 2001 ................................................

AG84/99

16/6/99

79

1929

CW Stevens Industrial
Agreement

Whole of State

4 May, 1999 – 31 Oct., 1999 ..................................................

AG76/99

17/6/99

79

1925
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C.Y. O’Connor
College Miscellaneous
Workers’ Agreement 1997

C.Y. O’Connor College

17 Oct., 1997 - 16 Oct., 1999 ..................................................

AG276/97

17/10/97

77

3261

C.Y. O’Connor College
of TAFE Engineering
Trades Enterprise
Bargaining Agreement
1999

C.Y. O’Connor College
of TAFE

24 Sept., 1999 – 23 Sept., 2001 ..............................................

AG139/99

24/9/99

79

2796

D & G Hoist Hire
Industrial Agreements

Whole of State

19 May, 1999 – 31 Oct., 1999 .................................................

AG97/99

6/10/99

79

3231

D&G Projects Asbestos
Eradication Industrial
Agreement

D&G Projects Pty Ltd

8 Dec., 1994 - 7 Dec., 1996 ....................................................

AG154/94

8/12/94

75

89

Danica Carpentry/BLPPU
and the CMETU Collective
Agreement 2000
(Cancels previous Danica
Carpentry … Agreement No. AG175/97.

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG26/00

18/04/00

80

1815

Dawson AOC- Water
Services Pty Ltd Mechanical and Electrical Maintenance Enterprise Bargaining Agreement 1996

Whole of State

19 Sept., 1996 - 18 Sept., 2001 ...............................................

AG115/96

9/10/96

76

4520

Dawson AOC Water
Services Pty Ltd Mechanical and Electrical Maintenance Enterprise Bargaining Agreement 1996
Amended Agreement 1998

Whole of State

1 July, 1998 – 1 Jan., 1999 ......................................................

AG100/98

31/8/98

78

3666

Dawson AOC Water
Services Pty Ltd Mechanical
and Electrical Maintenance
Enterprise Bargaining
Agreement 1996 Amended
Agreement 1999

Whole of State

18 April, 2000 – 1 Jan., 2000 ..................................................

AG10/00

18/4/00

80

1821

Deckhands (Port Hedland)
Agreement 1978

Port of Port Hedland

30 Oct., 1978 to 29 Oct., 1980 ................................................

AG27/78

28/11/78

58

1578

De Frencesch Builders
Industrial Agreement

De Francesch Builder
Pty Ltd

11 Nov., 1994 - 31 July, 1995 .................................................

AG156/94

8/12/94

75

90

Delkey Holding
Industrial Agreement

Delkey Holdings

1 Aug., 1995 - 31 July, 1995 ...................................................

AG63/95

18/5/95

75

1856

Delta Corporation
Industrial Agreement

Delta Corporation
Ltd.

24 Oct., 1994 - 31 July, 1995 ..................................................

AG133/94

10/11/94

74

2946

Delta Corporation
Ltd, Herne Hill Enterprise
Bargaining Agreement 1995

Delta Corporation
Ltd

29 Apr., 1996 - 31 Aug., 1997 .................................................

AG91/96

9/5/96

76

1744

Delta Corporation Ltd,
Enterprise Bargaining
Agreement 1996

218 Campersic Road
Herne Hill WA

28 Oct., 1996 - 28 Feb., 1998 .................................................

AG289/96

2/5/96

77

1409

Deluxe Earthmoving/
BLPPU and the CMETU
Collective Agreement
2000

State of WA

22 Sept, 2000 - 1 Nov., 2002 ..................................................

AG239/00

27/10/00

80

5021

Deluxe Earthmoving
Pty Ltd Industrial
Agreement

Deluxe Earthmoving
Pty Ltd

21 May, 1996 - 31 July, 1997 ..................................................

AG143/96

20/6/96

76

2170

Department of Conservation and Land Management
/Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union
of Workers - Western
Australian Branch
Enterprise Agreement 2000

Whole of State

16 June, 2000 - 15 June, 2002 ................................................

AG138/00

16/6/00

80

2908

Department of Conservation and Land Management - Australia Liquor,
Hospitality and
Miscellaneous Workers
Union Enterprise
Agreement 1996

Department of
Conservation and
Land Management

1 Apr., 1996 - 30 June, 1997 ...................................................

AG102/96

11/6/96

76

1759

Department of Conservation and Land Management – Australian Liquor
Hospitality and MiscelLaneous Workers Union
Enterprise Agreement 1999.
(Replaces and Cancels
previous Dept. of
Conservation … Agreement
No. AG101/96.
For prior details, see
Vol. 79, Part 2)

Department of
Conservation and
Land Management

6 Jan., 2000 - 5 Jan., 2002 .......................................................

AG182/99

6/1/00

80

81

Department of Transport (Marine and
Harbours) Construction
and Maintenance Enterprise Agreement 1994

Location of Construction and Maintenance
Branch of Department
of Transport (Marine
and Harbours) at
Hillarys Boat Harbour

1 Feb., 1994 - 1., Feb, 1995 ....................................................

AG91/93

22/2/94

74

586

Dependable Roofing
Industrial Agreement

Whole of State

22 July, 1998 – 31 Oct., 1999 .................................................

AG106/98

17/6/99

79

1931

Derek Rowland Concrete
Pumping Industrial
Agreement

Whole of State

18 Aug., 1997 - 31 Oct., 1999 .................................................

AG220/97

30/3/98

78

1207
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Design Ceilings/BLPPU
Collective Agreement
1999
(Cancels previous Design
Ceilings … Agreements
No. AG9/1994;
No. AG68/96 &
No. AG337/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

25 Nov., 1999 - 1 Nov., 2002 ..................................................

AG200/99

21/3/00

80

1087

Diamond Blade Sawing/
BLPPU Collective
Agreement 1999

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG233/99

8/3/00

80

1093

Diamond Cut
Industrial Agreement

Whole of State

4 Nov, 1998 - 31 Oct, 1999 .....................................................

AG249/98

18/1/99

79

432

Direct Engineering
Services, Malaga, Sheet
Metal Enterprise Bargaining Agreement 2000
(Replaces previous Direct
Engineering … Agreement No. AG221/98.
For prior detail, see
Vol. 80, Part 1)

Whole of State

19 Sept., 2000 – 19 Sept., 2001 ..............................................

AG234/00

17/10/00

80

5027

Direct Engineering
Services (Burrup
Peninsula) Enterprise
Bargaining Agreement

Direct Engineering
Services Pty Ltd
(employees on Burrup
Peninsula )

21 Aug., 1995 - 20 Aug., 1996 ................................................

AG173/95

28/9/95

75

2734

Direct Engineering
Services (North West
Airconditioning - Port
Hedland Operations) Enterprise Bargaining Agreement
(Replaces previous Direct
Engineering … Agreement No. AG128/1998.
For prior details, see
Vol. 80, Part 1)

Port Hedland
Operations

1 April, 2000 – 31 March, 2002 ..............................................

AG149/00

29/6/00

80

2921

Disability Services
Commission/Australian
Liquor Hospitality and
Miscellaneous Workers
Union Enterprise Agreement
1999

Whole of State

23 Sept., 1999 – 22 Sept., 2001 ..............................................

AG100/99

23/9/99

79

2803

Djooraminda Direct
Care Workers’ Industrial
Agreement 1998

Whole of State

11 Feb, 1999 - 10 Feb, 2000 ...................................................

AG279/98

11/2/99

79

763

DMR Plastering Contractors Industrial
Agreement

Rezan Pty Ltd t/a
DMR Plastering
Contractors

17 Nov., 1994 - 31 July, 1995 .................................................

AG155/94

6/12/94

75

91

Dongara Demolition
Industrial Agreement

John Williams t/a
Dongora Demolition

21 July, 1995 - 20 July, 1997 ..................................................

AG104/95

21/7/95

75

2357

Doric Constructions
Pty Ltd Industrial
Agreement

Doric Constructions
Pty Ltd

1 Aug., 1995 - 31 July, 1997 ...................................................
No. 810/2001 (Doric Construction Pty Ltd ceased to be party
to the Agreement) ..................................................................

AG303/95

10/1/96

76

349

...

11/05/01

81

1386

Doric Constructions
Pty Ltd Industrial
Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG241/97

30/4/98

78

1640

DR & J Building
Industrial Agreement

Dean Blackwell and
Julie Blackwell t/a
DR & J Building

13 Oct., 1995 - 31 July, 1997 ..................................................

AG269/95

7/12/95

76

105

Dredging - Cockburn
Cement (Merchant
Service Guild)
(See Appendix X)

Cockburn Sound

15 Nov., 1972 to 14 Nov., 1973 ..............................................

AG29/72

30/11/72

52

1146

Dril Con/BLPPU Collective
Agreement 2000

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG98/00

19/5/00

80

2548

DSS Contractors
Industrial Agreement

Whole of State

22 April, 1999 – 31 Oct., 1999 ...............................................

AG74/99

17/6/99

79

1934

Dudley Agreement
(Industrial Agreement)
1995

Dudley Pty Ltd

1 May, 1995 - 30 Apr., 1997 ...................................................

AG78/95

21/7/95

75

2359

Du Feu Metal Enterprise
Bargaining Agreement
1995

Du Feu Metal,
Osborne Park

1 Sept., 1995 - 31 Aug., 1996 .................................................

AG174/95

21/9/95

75

2737

Dunmar Airconditioning & Sheetmetal
Industrial Agreement

P. Duncan and C. Martyka
t/a Dunmar Airconditioning & Sheetmetal

15 Sept., 1995 - 31 July, 1997 .................................................

AG166/95

10/10/95

75

2970

Dyno Industries (WA)
Pty Ltd (Enterprise
Bargaining) Agreement
1993

Dyno Industries (WA)
Pty Ltd at Dardanup

21 Oct., 1993 - 20 Oct., 1994 ..................................................

AG62/93

21/10/93

73

2954

DYNO Industries (WA)
Pty Ltd (Enterprise
Bargaining) Agreement
1994

DYNO Industries,
Dardanup

24 Oct., 1995 - 30 Sept., 1997 ................................................

AG170/95

24/10/95

75

3190

Draughtsmen Tracers
and Planners
(Australian Iron and
Steel Proprietary Limited)
Kwinana Steel Industry
Agreement 1975
No. AG5/1975
(Cancelled 80WAIG192.
For prior details, see
Vol. 79 Part 2)
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Dyno Industries
(WA) Pty Ltd (DIWA)
Enterprise Bargaining
Agreement 1997

Whole of State

18 May, 1998 – 30 Sept., 1999 ...............................................

AG65/98

16/6/98

78

2657

Dyno Industries (WA) Pty
Ltd (DIWA) Enterprise
Bargaining Agreement 1999

Whole of State

1 June, 2000 – 30 Sept., 2001 .................................................

AG85/00

1/6/00

80

2554

Dyson’s Packaging
Pty Ltd Enterprise
Agreement 1995

Dyson’s Packaging
Pty Ltd

8 Nov., 1995 - 7 Nov., 1997 ....................................................

AG212/95

8/11/95

75

3192

Eastmont
Industrial Agreement

Whole of State

7 Nov., 1997 - 31 Oct., 1999 ...................................................

AG336/97

10/2/98

78

858

East Spar Project
(Varanus Island)
Agreement 1996

60 employees of
Clough Engineering
Limited on Varanus
Island

29 Apr., 1996 - Completion .....................................................

AG78/96

9/5/96

76

1794

Easypave Pty Ltd
Industrial Agreement

Easypave Pty Ltd

8 Sept., 1995 - 31 July, 1997 ...................................................

AG162/95

10/10/95

75

2971

Edge Maintenance/BLPPU
and the CMETU Collective
Agreement 1999

Whole of State

1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG247/99

8/3/00

80

1098

Edgell-Birds Eye
Manjimup Production
Centre (Enterprise
Bargaining) Agreement
1992

Whole of State

21 Sept., 1992 - 30 Sept., 1993 ...............................................

AG19/1992

31/12/92

73

81

E.D. Oates Pty Ltd
Brushware Manufacturing
Enterprise Agreement 1999

Lionel Street
Naval Base

1 July, 1999 – 30 June, 2001 ...................................................

AG85/99

21/6/99

79

1939

Education Department of
Western Australia (Education Assistants ALHMWU)
Enterprise Bargaining
Agreement 1998.
(Varied and Consolidated)
(Replaces previous
Agreement 1996,
at 77 WAIG 529.
See Vol. 79, Part 2
for prior details)

Education Assistants
employed by the
Minister for Education

26 Nov., 1998 – 31 March, 2000 ............................................

AG296/96

03/12/98

78

4868

Education Department of
Western Australia
Miscellaneous Employees
Enterprise Bargaining
Agreement 2000

Education Assistants
employed by the
Minister for Education

19 Jan., 2001 – 18 Jan, 2002 ...................................................

AG1/01

19/01/01

81

466

E.D. Oates Pty Ltd
Brushware Manufacturing
Enterprise Agreement
1997

E.D. Oates Pty Ltd
Brushware Manufacturing
turing Operations at Lionel
Street, Naval Base

1 July, 1997 - 30 June, 1999 ...................................................

AG294/97

8/1/97

78

614

Elders Limited
(Spearwood Wool Store)
Interim Enterprise
Agreement 1994

Employees at Elders
Limited Spearwood
Store, Spearwood W.A.

25 Oct., 1994 - 30 June, 1995 .................................................

AG122/94

25/10/94

74

2949

Elders Limited
(Spearwood Wool Store)
Enterprise Agreement
1994

Spearwood Wool Store,
Spearwood

2 Nov., 1995 - 15 Sept., 1996 .................................................

AG235/95

2/11/95

75

3194

Elders Limited
(Spearwood Wool Store)
Enterprise Agreement
1996

Spearwood Wool Store,
Spearwood

9 Jan., 1997 - 8 Jan., 1999 .......................................................

AG332/96

31/1/97

77

357

Electrical Construction
and Maintenance
Australia Pty Ltd
Enterprise Bargaining
Agreement
(Replaces No. AG295/94.
For prior details, see
Vol. 78, Part 1)

Whole of State

1 July, 1996 - 31 Dec., 1997 ...................................................

AG295/96

22/11/96

76

4909

Elite Waterproofing
Industrial Agreement

Dieter Stenglein t/a
Elite Waterproofing

8 Sept., 1995 - 31 July, 1997 ...................................................

AG163/95

10/10/95

75

2973

Eltin Boddington Gold
Mine, Agreement 1993

Boddington Gold Mine

4 Jan., 1993 - 31 Dec., 1996 ...................................................

C287/93

5/7/93

73

2488

Eltin Boddington Gold
Mine Agreement 1999
(Replaces AG74/97)

Boddington Gold Mine

6 July, 1999 – 24 Feb., 2000 ...................................................

AG72/99

22/9/99

79

2824

Eltin Hedges Gold
Mine, Agreement 1993

Hedges Gold Mine

31 Mar., 1993 - 31 Dec., 1996 ................................................

C286/93

5/7/93

73

2487

Eltin Hedges Gold
Mine Agreement 1997
(Supersedes C40/94
Schedule B)

Hedges Gold Mine
Open Pit Operations

18 Apr., 1997 - 30 June., 1998 ................................................

AG73/97

22/4/97

77

1167

Eltin Limited Hedges
Gold Mine Maintenance
Agreement

Eltin Limited at
Hedges Gold Mine

11 May, 1995 - 10 May, 1997 .................................................

AG49/95

17/5/95

75

1857

Eltin Surface Mining Pty
Ltd Boddington Gold
Mine Maintenance
Agreement 1996

Eltin Surface
Mining Pty Ltd

19 Aug., 1996 - 18 Feb., 1998 ................................................

AG206/96

27/8/96

76

3886

Email Limited (Major
Appliance Consumer
Service Division WA)
Enterprise Agreement
1992

Area occupied by
Email Limited (Major
Appliance Consumer
Service Division
WA) Osborne Park

22 Oct., 1992 - 30 June, 1993 .................................................

AG9/1992

11/12/92

73

84
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Email Major Appliances –
Belmont Service Clerical
and Shop Assistants
Enterprise Agreement
2000
(Replaces & Cancels
previous Emails Limited
Major … Agreements
No. AG148/1996 &
No. AG60/1998.
For prior details,
see Vol. 80, Part 2)

Email Limited Major
Appliances,
1, Frederick Street,
Belmont

4 Jan., 2001 – 30 Sept., 2001 ..................................................

AG286/00

4/1/01

81

479

Email Limited
Major Appliance
Division Consumer
Service Division
(WA) Redundancy
Agreement 1998

State of WA

24 Nov, 1998 - 1 Sept, 2001 ...................................................

AG223/98

10/12/98

79

164

Email Major Appliances Belmont Service Technicians Enterprise
Agreement 2000

Whole of State

1 Oct., 1999 - 30 June, 2001 ...................................................

AG137/2000

16/6/00

80

2925

Email Major Appliance
Group - Osborne Park
Service Technicians Enterprise Agreement 1997

Osborne Park

28 Oct., 1997 - 27 Oct., 1999 ..................................................

AG258/97

28/10/97

77

2896

Engine Drivers (Quarries,
Sand Pits & Limestone
Quarries) Agreement

State of WA

21 Aug., 1991 to 21 Aug., 1992 ..............................................

AG8/91

23/8/91

71

2525

Engine Drivers (Wundowie)
Iron and Steel Industry
Agreement 1976

Employees of
Wundowie Iron and
Steel

21 May, 1976 to 20 May, 1977 ...............................................

AG46/76

6/10/76

56

1731

Enrolled Nurses and Nursing
Assistants (Ashburton
Health Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 6 June, 2002 ....................................................

AG31/00

20/3/00

80

713

Enrolled Nurses and Nursing
Assistants (Avon Health
Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG32/00

20/3/00

80

719

Enrolled Nurses and Nursing
Assistants (Beverley Health
Services) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG33/00

20/3/00

80

725

Enrolled Nurses and Nursing
Assistants (Boddington
District Hospital Board)
Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG34/00

20/3/00

80

731

Enrolled Nurses and Nursing
Assistants (Bruce Rock
Memorial Hospital Board)
Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG36/00

20/3/00

80

737

Enrolled Nurses and Nursing
Assistants (Bunbury Health
Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG37/00

20/3/00

80

743

Enrolled Nurses and Nursing
Assistants (Collie Health
Service) Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG38/00

20/3/00

80

749
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Enrolled Nurses and Nursing
Assistants (Corrigin District
Hospital Board) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG39/00

20/3/00

80

755

Enrolled Nurses and Nursing
Assistants (Cunderdin
District Hospital Board)
Enterprise Agreement
1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG40/00

20/3/00

80

761

Enrolled Nurses and Nursing
Assistants (Dongara Health
Service) Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG41/00

20/3/00

80

767

Enrolled Nurses and Nursing
Assistants (Donnybrook
/Balingup Health Service)
Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG42/00

20/3/00

80

773

Enrolled Nurses and Nursing
Assistants (Dundas Health
Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG43/00

20/3/00

80

779

Enrolled Nurses and Nursing
Assistants (East Pilbara
Health Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG44/00

20/3/00

80

785

Enrolled Nurses and Nursing
Assistants (Esperance Health
Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG45/00

20/3/00

80

791

Enrolled Nurses and Nursing
Assistants (Gascoyne Health
Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG46/00

20/3/00

80

797

Enrolled Nurses and Nursing
Assistants (Geraldton Health
Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG47/00

20/3/00

80

803

Enrolled Nurses and Nursing
Assistants (Gnowangerup
District Hospital Board)
Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG48/00

20/3/00

80

809

Enrolled Nurses and Nursing
Assistants (Harvey Yarloop
Health Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG49/00

20/3/00

80

815
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Enrolled Nurses and Nursing
Assistants (Kalgoorlie-Boulder
Health Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG50/00

20/3/00

80

821

Enrolled Nurses and Nursing
Assistants (Katanning Health
Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG51/00

20/3/00

80

827

Enrolled Nurses and Nursing
Assistants (Kellerberrin
Health Services) Board of
Management) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG52/00

20/3/00

80

833

Enrolled Nurses and Nursing
Assistants (Kimberley Health
Service) Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG53/00

20/3/00

80

839

Enrolled Nurses and Nursing
Assistants (Kojonup District
Hospital Board) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG54/00

20/3/00

80

845

Enrolled Nurses and Nursing
Assistants (Kununoppin and
District Health Service)
Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG55/00

20/3/00

80

851

Enrolled Nurses and Nursing
Assistants (Laverton and
Leonora Health Service)
Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG56/00

20/3/00

80

858

Enrolled Nurses and Nursing
Assistants (Lower Great
Southern Health Service
Board) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG57/00

20/3/00

80

864

Enrolled Nurses and Nursing
Assistants (Merredin Health
Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG58/00

20/3/00

80

870

Enrolled Nurses and Nursing
Assistants (Metropolitan
Health Service Board)
Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG28/00

20/3/00

80

876

Enrolled Nurses and Nursing
Assistants (Morowa and
Districts Health Service)
Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG59/00

20/3/00

80

882
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Enrolled Nurses and Nursing
Assistants (Mukingbudin
Health Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG60/00

20/3/00

80

888

Enrolled Nurses and Nursing
Assistants (Mullawa Health
Services Board of Management) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG62/00

20/3/00

80

894

Enrolled Nurses and Nursing
Assistants (Murchison Health
Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG61/00

20/3/00

80

900

Enrolled Nurses and Nursing
Assistants (Narembeem
Health Services Board)
Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG63/00

20/3/00

80

906

Enrolled Nurses and Nursing
Assistants (Next Step
Specialist Drug and Alcohol
Services) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG64/00

20/3/00

80

912

Enrolled Nurses and Nursing
Assistants (Nichol Bay
Hospital) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details,
see Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG65/00

20/3/00

80

918

Enrolled Nurses and Nursing
Assistants (Northampton
Kalbarri Health Services)
Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG66/00

20/3/00

80

930

Enrolled Nurses and Nursing
Assistants (North Midlands
Health Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG67/00

20/3/00

80

924

Enrolled Nurses and Nursing
Assistants (Peel Health
Services) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG68/00

20/3/00

80

936

Enrolled Nurses and Nursing
Assistants (Quairading
District Hospital Board)
Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG69/00

20/3/00

80

942

Enrolled Nurses and Nursing
Assistants (Ravensthorpe
Health Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG70/00

20/3/00

80

948
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Enrolled Nurses and Nursing
Assistants (Roebourne
District Hospital) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG71/00

20/3/00

80

954

Enrolled Nurses and Nursing
Assistants (Southern Cross
District Health Service)
Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG72/00

20/3/00

80

960

Enrolled Nurses and Nursing
Assistants (Upper Great
Southern Health Service)
Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG74/00

20/3/00

80

966

Enrolled Nurses and Nursing
Assistants (Vasse Leeuwin
Health Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG75/00

20/3/00

80

972

Enrolled Nurses and Nursing
Assistants (Warren Blackwood Health Service)
Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG76/00

20/3/00

80

978

Enrolled Nurses and Nursing
Assistants (Western Health
Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG77/00

20/3/00

80

984

Enrolled Nurses and Nursing
Assistants (Wickham
District Hospital) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG78/00

20/3/00

80

990

Enrolled Nurses and Nursing
Assistants (WyalkatchemKoorda & Districts Hospital
Board) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG79/00

20/3/00

80

996

Enrolled Nurses and Nursing
Assistants (Yalgoo Health
Services) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG80/00

20/3/00

80

1002

Entact Clough
Industrial Agreement

Entact Clough Pty Ltd

2 Mar., 1995 - 31 July, 1995 ...................................................

AG45/95

19/4/95

75

1593

Entact Clough
Industrial Agreement

Entact Clough Pty Ltd

1 Dec., 1995 - 31 July, 1997 ...................................................

AG318/95

10/1/96

76

351

E.P.T. Pty Ltd Nelson
Point Development
Project (Enterprise
Bargaining) Agreement

Nelson Point Development Project,
Port Hedland

4 Jan., 1993 - Completion ......................................................

AG18/93

19/4/93

73

1261

Eric Hood Pty Ltd
Industrial Agreement

Whole of State

14 Oct., 1996 - 14 Oct., 1997 ..................................................

AG249/96

18/11/96

76

4913

European Ceramics
Industrial Agreement

Whole of State

13 Dec., 1996 - 31 July, 1997 .................................................

AG339/96

3/2/97

77

361

Evans Enterprises
Industrial Agreement

Whole of State

28 Oct, 1998 - 31 Oct, 1999 ....................................................

AG240/98

11/3/99

79

1030

Everett - Smith & Co.
Enterprise Bargaining
Agreement
(Replaces AG133/1995)

Everett - Smith & Co

1 Jan., 1996 - 31 Dec., 1997 ...................................................

AG6/97

21/2/97

77

653
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Executive Paving
Industrial Agreement

Stephen and Elizabeth
Young & Stephen and
Oayle Holmes t/a
Executive Paving

17 Nov., 1995 - 31 July, 1997 .................................................

AG295/95

10/1/96

76

353

Exhaust Services Industry
Youth Traineeship
Agreement

Whole of State

12 Sept., 1989 to 11 Sept., 1990 .............................................

AG14/88

12/9/89

69

2977

FAL and SDA Enterprise
Agreement 1994
(Replaces No. AG40/93)

Foodland Associated
Limited

1 May, 1994 - 1 May, 1996 .....................................................

AG178/94

20/12/94

75

94

Faulding Healthcare
(Western Australia)
Clerical and Administrative Agreement 1999
(Replaces Clerks’
(Wholesale and
Retail Establishments) Award No.
38/1947 in respect
of employees covered
by it and employed
by the employer)

Premises at Abernethy
Road, Kewdale and
5 Palmer Street, Bunbury

12 May 1999 - 31 Mar, 2000 ..................................................

AG77/99

12/5/99

79

1589

FCL Constructions/BLPPU
and the CMETU Collective
Agreement 1999
(Replaces the following:
Agreements:
Fred Mason Bricklaying
… No. AG137/95,
Fred Mason Contract
… No. AG282/96
& No. AG170/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG216/99

24/3/00

80

1104

FE & LE Contractors/BLPPU
and the CMETU Collective
Agreement 1999
(Cancels previous FE & LE
Contractors Agreements
No. AG327/1995 &
No. AG194/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG231/99

29/2/00

80

529

Festive Poultry
Limited Enterprise
Bargaining Agreement
1996

Steggles Ltd t/a Festive
Poultry Limited

1 Mar., 1996 - 28 Feb., 1998 ...................................................

AG139/96

16/9/96

76

3888

Fill-Crete WA/BLPPU
and the CMETU Collective
Agreement 2000

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG200/00

7/9/00

80

4092

Fintern Pty Ltd
Enterprise Agreement

Whole of State

4 Oct., 1994 - 3 Oct., 1995 ......................................................

AG115/94

26/10/94

74

2659

Fintern Pty Ltd
Industrial Agreement

Fintern Pty Ltd

1 Aug., 1995 - 31 July, 1997 ...................................................

AG64/95

18/5/95

75

1859

Fintern Bricklaying
Industrial Agreement

Fintern Pty Ltd

8 Sept., 1995 - 31 July, 1997 ...................................................

AG135/95

10/10/95

75

2974

Fintern/BLPPU and
the CMETU Collective
Agreement 2000
(Replaces previous
Fintern Nominees …
Agreement
No. AG213/1997.
For prior details, see
Vol. 80, Part 2)

Whole of State

24 Nov., 2000 – 1 Nov., 2002 .................................................

AG267/00

18/12/00

81

97

Fire and Emergency
Services Authority of
Western Australia (FESA)
Technical Services Branch
(Fleet Maintenance) and
Breathing Apparatus/
Hazchem Sections)
Enterprise Bargaining
Agreement 1999

State of W.A.

1 Oct., 1999 – 30 Sept., 2001 ..................................................

AG151/99

1/10/99

79

2826

Fire and Rescue Service
of Western Australia
Technical Services
Enterprise Agreement

O’Connor Depot

1 May., 1997 - 30 April., 1998 ................................................

AG100/97

11/6/97

77

1668

Fire Rated Systems/BLPPU
and the CMETU Collective
Agreement 2000
(Cancels previous Fire
Rated … Agreements
No. AG176/1995
No. AG228/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG100/00

19/5/00

80

2558

Five Star Ceramics
Industrial Agreement

Whole of State

28 Aug., 1996 - 31 July, 1997 .................................................

AG238/96

21/10/96

76

4538

FJ & G Contractors
Industrial Agreement

FJ & G Contractors Pty
Ltd

14 Sept., 1995 - 31 July, 1997 .................................................

AG223/95

22/11/95

76

106
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FJ & G Contractors
Industrial Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG195/97

7/10/97

77

2902

Fluor Global Services
Power Plant Maintenance
Enterprise Agreement
2000 – 2003
(Replaces previous
Fluor Daniel … Agreement No. AG156/1999.
For prior details, see
Vol. 80, Part 2)

Fluor Global
Services

14 Dec., 2000 – 30 June, 2003 ................................................

AG204/00

14/12/00

81

101

Fluor Daniel Plant Services
Argyle Diamond Mine
Maintenance
Agreement 1999

Whole of State

5 Mar, 1999 - 5 Mar, 2001 ......................................................

AG64/99

23/4/99

79

1353

Fluor Daniel Power &
Maintenance Services Power
Plant Maintenance Enterprise
Agreement 1998
(Cancels No. AG115/97)

Kwinana and Muja
Power Station

5 April, 1998 – 4 July, 1999 ....................................................

AG101/98

29/7/98

78

3045

Focus Shopfitters
Pty Ltd/BLPPU and
the CMETU Collective
Agreement 2000
(Replaces previous Focus
Shopfitters … Agreement No. AG92/1999.
For prior details, see
Vol. 80, Part 1)

Focus Shopfittters
Pty Ltd, 139 Winton Road
Joondalup WA 6027

26 July, 2000 – 1 Nov., 2002 ..................................................

AG190/00

28/8/00

80

4098

Foodland Associated
Limited Cold Store
Maintenance Employees
Enterprise Bargaining
Agreement 1995,
No. AG138/1995

Foodland Associated
Limited, Kewdale

1 July, 1995 - 1 July, 1997 ......................................................

AG138/95

8/9/95

75

2739

Formfast Constructions
Industrial Agreement

Whole of State

12 Feb, 1999 - 31 Oct, 1999 ...................................................

AG22/99

18/5/99

79

1598

Formstruct Industrial
Agreement

Accent Nominees Pty
Ltd t/a Formstruct

23 Nov., 1994 - 31 July, 1995 .................................................

AG9/95

9/2/95

75

582

Formstruct Industrial
Agreement

Accent Nominees Pty
Ltd t/a Formstruct

23 Nov., 1994 - 31 July, 1995 .................................................

AG9/95

9/2/95

76

680

Forrestfield CBH
Grain Silo Construction
Project Agreement 1996

Transfield Construction
Pty Ltd, CBH Silos at
Forrestfield

Commencement - Completion ................................................

AG328/96

12/2/97

77

658

Forward Engineers
Agriculture Workshop
Enterprise Agreement
1999
(Replaces No. AG62/98)

Welshpool, WA

14 Apr., 1999 – 13 Oct., 1999 .................................................

AG116/99

3/8/99

79

2156

Fowcon Duct Installation
Services Pty Ltd/BLPPU
and the CMETU Collective
Agreement 2000

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG139/00

19/6/00

80

2943

The FPU and Peters (WA)
Ltd Balcatta Production
Employees’ Traineeship
Agreement

Peters (WA) Ltd, Balcatta
Operations

18 Nov., 1996 - 18 Nov., 1998 ................................................

AG262/96

23/12/96

77

48

Frankipile/BLPPU and
the CMETU Collective
Agreement 2000

Whole of State

19 Sept., 2000 – 1 Nov., 2002 .................................................

AG228/00

17/10/00

80

5029

Frank Peter Longshaw
Industrial Agreement

Frank Peter Longshaw

15 Sept., 1995 - 31 July, 1997 .................................................

AG183/95

10/10/95

75

2977

Fremantle Foundry &
Engineering Co. Pty Ltd
Enterprise Bargaining
Agreement 1999
(Replaces AG301/96)

Fremantle, WA

15 April, 1999 – 14 April, 2001 ..............................................

AG163/99

2/12/99

79

3613

Fremantle Hospital
Patient Care Assistants
Agreement 1994

Board of Fremantle
Hospital (Fremantle
Hospital) and
employees working
as Patient Care
Assistant

30 Dec., 1994 - 29 Dec., 1995 ................................................

AG1/95

6/2/95

75

384

Fremantle Port
Authority Administrative
Agreement 1993

Clerical, Technical
and Administrative
employees in
Fremantle Port
Authority

3 Dec., 1993 ............................................................................

AG78/93

25/1/94

74

227

Fred Mason Bricklaying
Industrial Agreement
No. AG137/1995
(Replaced by FCL
Constructions/BLPPU
… Agreement 1999
No. AG216/99.
For prior details, see
Vol. 79, Part 2)
Fred Mason Contract
Bricklayer Industrial Agree
ment No. AG282/96
(Replaced by FCL
Constructions/BLPPU
… Agreement 1999
No. AG216/99.
For prior details, see
Vol. 79, Part 2)
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Fremantle Steel Fabrication
Industrial Agreement
(Cancels previous Fremantle
Steel … Agreements
No. AG331/1995 &
No. AG268/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Sept., 1999 - 31 Aug., 2001 .................................................

AG7/00

29/3/00

80

1406

Frimley Nominees
Industrial Agreement

Frimley Nominees
Pty Ltd

23 Aug., 1996 - 31 July, 1997 .................................................

AG203/96

16/9/96

76

3889

G & P Tagni Concrete
Pumping Industrial
Agreement

Whole of State

19 June., 1997 - 31 July., 1999 ...............................................

AG114/97

8/7/97

77

1917

G & P Tagni Concrete
Pumping/BLPPU Collective
Agreement 1999
(Cancels previous G & P
Tagni … Agreement
No. AG114/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 –1 Nov., 2002 ....................................................

AG252/99

8/3/00

80

1110

Gadsen Rheem (W.A.)
Enterprise Bargaining
Agreement

Whole of State

8 Dec., 1992 - 30 June, 1993 ..................................................

AG17/1992

24/12/92

73

2042

Gadsden Rheem (W.A.)
Enterprise Agreement

Whole of State

1 Jan., 1994 - 31 Mar., 1995 ...................................................

AG14/94

9/3/94

74

594

Gaol Officers’
Industrial Agreement

Whole of State

1 July, 1994 - 31 Dec., 1997 ...................................................

AG64/94

10/8/94

74

1895

Garland Ellas
Taylor Pty Ltd Enterprise
Bargaining Agreement

Whole of State

1 Jan., 1997 - 31 Dec., 1997 ...................................................

AG116/97

4/7/97

77

1673

Gascoyne Trading Workshop Enterprise Bargaining Agreement 1994

Gascoyne Trading Pty
Ltd Workshop
Operation

4 Jan., 1994 - 3 Jan., 1995 .......................................................

AG89/94

21/1/94

74

228

G Construction
Engineering Industrial
Agreement

Paddison Pty Ltd t/a
G Construction
Engineering

20 Oct., 1995 - 31 July, 1997 ..................................................

AG270/95

7/12/95

76

108

GEC Avery Australia
Limited Enterprise
Bargaining Agreement
1995

GEC Avery

1 Aug., 1995 - 31 July, 1997 ...................................................

AG118/95

8/8/95

75

2532

Gemini Formwork
Industrial Agreement

Apollo Holdings Pty Ltd
t/a Gemini Formwork

8 Sept., 1995 - 31 July, 1997 ...................................................

AG144/95

10/10/95

75

2978

Gemini Formwork/BLPPU
and the CMETU Collective Agreement 2000
(Replaces previous
Gemini Formwork …
Agreement No. AG5/98.
For prior details, see
Vol. 80, Part 1)

Whole of State

16 Oct., 2000 – 1 Nov., 2002 ..................................................

AG247/00

8/11/00

80

5036

Gemstate Scaffolding/BLPPU
Collective Agreement 2000
(Cancels TK Scaffolding
Industrial Agreement
No. AG234/98.
For prior details, see
Vol. 79, Part 2)

Whole of State

10 May, 2000 - 9 May, 2002 ...................................................

AG134/00

2/6/00

80

2562

Geo A. Esslemont &
Son Industrial Agreement

C.H. Day & Co Pty Ltd
t/a Geo A. Esslemont
& Son

14 Oct., 1994 - 31 July, 1995 ..................................................

AG126/94

4/11/94

74

2660

Geo A. Esslemont &
Son Industrial Agreement

C.H. Day & Co Pty Ltd
t/a Geo A. Esslemont
& Son

18 Oct., 1995 - 31 July, 1997 ..................................................

AG277/95

7/12/95

76

109

Geo A. Esslemont
& Son Industrial
Agreement

Whole of State

25 Nov., 1997 – 31 Oct., 1999 ................................................

AG376/97

16/6/98

78

2696

Geraldton Brickworks
Pty Ltd Enterprise
Agreement 2000
(Replaces previous
Geraldton Brickworks …
Agreement No. AG99/98.
For prior details, see
Vol. 80, Part 1)

Geraldton Brickworks
Pty Ltd at Bootenal

24 May, 2000 – 30 June, 2002 ................................................

AG158/00

25/7/00

80

3195

Geraldton Building
Company Holiday
Village - Newman
Industrial Agreement

Geraldton Building
Company

30 Apr., 1996 - 31 July, 1997 ..................................................

AG127/96

10/6/96

76

1825

Geraldton Building
Company Lawson
Apartments Industrial
Agreement

Geraldton Building
Company

30 Apr., 1996 - 31 July, 1997 ..................................................

AG123/96

10/6/96

76

1825

Geraldton Building Co
Pty Ltd Construction
Site Agreement

Whole of State

16 Mar., 1998 - 1 Apr., 1998 ...................................................

AG13/98

30/4/98

78

1645

Geraldton Regional
College Miscellaneous
Workers’ Agreement
1997

Geraldton Regional
College

17 Oct., 1997 - 16 Oct., 1999 ..................................................

AG278/97

17/10/97

77

3293

G & N Con-Form Industrial
Agreement 1996 No. AG7/96.
(Replaced by GN Conform/
BLPPU ... Agreement 1999
No. AG192/99)
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GFWA Industrial
Agreement 1996

SIF Enterprise
Bachy t/a GFWA

31 July, 1996 - 31 July, 1997 ..................................................

AG204/96

16/9/96

76

3891

Gilbarco Aust. Ltd
(Perth) Enterprise
Agreement 1996
(Replaces AG134/1974)

Gilbarco Aust. Ltd,
Belmont

14 Aug., 1996 - 13 Aug., 1998 ................................................

AG179/96

14/8/96

76

3893

Gilbarco Aust. Ltd.
(Western Australian
Branch) Registered
Agreement 1998

Whole of State

15 Aug, 1998 - 14 Aug, 2000 ..................................................

AG15/99

28/5/99

79

1602

Gilchris/BLPPU and
the CMETU Collective
Agreement 1999
(Cancels previous Gilchris
Industrial Agreement
No. AG7/98.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG248/99

8/3/98

80

1115

Glass Works/BLPPU and
the CMETU Collective
Agreement 1999
(Cancels previous
Glass Works Agreements
No. AG52/96 &
No. AG7 of 1999.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 11 Nov, 2002 ...................................................

AG249/99

8/3/00

80

1121

Glen Ross Bricklaying
Industrial Agreement

Glen Ross Bricklaying

1 Aug., 1995 - 31 July, 1997 ...................................................

AG65/95

18/5/95

75

1874

Glen Ross Bricklaying
Industrial Agreement

Glen Ross, Rick Bate
and Paul Anderson t/a
Glen Ross Bricklaying

29 Nov., 1995 - 31 July, 1997 .................................................

AG305/95

10/1/96

76

354

Glen Ross Bricklaying
Industrial Agreement

Whole of State

15 Sept., 1997 - 31 Oct., 1999 ................................................

AG187/97

1/10/97

77

2592

Globe Meats
Bellevue Enterprise
Agreement 1997

Whole of State

Commencement - Completion ................................................

AG129/97

14/07/97

77

1919

Global Installations Pty
Ltd Industrial Agreement

Whole of State

18 Dec., 1997 - 31 Oct., 1999 .................................................

AG349/97

25/2/98

78

876

GMF Contractors/
BLPPU and the CMETU
Collective Agreement
2000

State of WA

24 Nov., 2000 – 1 Nov., 2002 .................................................

AG253/00

24/11/00

80

5398

GMF Contractors
Industrial Agreement

GMF Contractors
PTY Ltd

27 Feb., 1996 - 31 July, 1997 ..................................................

AG62/96

17/4/96

76

1313

GN Conform/BLPPU and
the CMETU Collective
Agreement 1999
(Replaces G & N Con-Form
Industrial Agreements
No. AG7/96 &
No. AG203/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG192/99

21/3/00

80

1126

Golden Egg Farms (Food
Preservers) Agreement 1999
(Replaces the following
agreements:
No. AG245/95
No. AG239/97 &
PSGAG12/96)

Whole of State

6 July, 1999 – 13 Oct., 2000 ...................................................

AG96/99

6/7/99

79

1951

Goninan WA Division
Bassendean Enterprise
Bargaining Agreement

Establishment of
A. Goninan and Co.
Limited (WA Division) operations,
Bassendean

1 Sept., 1993 - 28 Feb., 1995 ..................................................

AG48/93

1/9/93

73

2386

Good Samaritan
Industries (GSI)
Employees Wage
Agreement

Persons with
disabilities at Good
Samaritan Industries
(GSI)

8 Apr., 1997 - 7 Apr., 2000 ......................................................

AG11/97

8/4/97

77

1172

Good Samaritan
Industries Industrial
Agreement 1999

Whole of State

1 Aug., 1999 – 31 July, 2001 ..................................................

AG172/99

3/11/99

79

3262

Gordon & Gotch
Limited Enterprise
Bargaining Agreement
1996

Gordon & Gotch Limited

31 Jan., 1996 - 31 Jan., 1997 ..................................................

AG35/96

4/4/96

76

958

Gordon & Gotch Limited
Enterprise Bargaining
Agreement, 1997

Whole of State

1 Feb., 1997 - 31 Jan., 1999 ....................................................

AG43/97

7/3/97

77

660

Government School
Administrators’ Enterprise
Agreement 1996

Education Department
of Western Australia

6 Mar., 1996 - 6 Mar., 1998 ....................................................

AG81/96

16/5/96

76

1834

Government School
Teachers’ Enterprise
Agreement 1996

Education Department
of Western Australia

6 Mar., 1996 - 6 Mar., 1998 ....................................................

AG82/96

16/5/96

76

1842

Governor’s Establishment Gardening Staff
Enterprise Agreement
1995

Official Secretary to
His Excellency the
Governor of Western
Australia

13 Mar., 1995 - 12 Oct., 1996 .................................................

AG47/95

13/4/95

75

1594

(101)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AGREEMENTS IN FORCE—continued
Title

Area
Governed

Date of
Operation

No. of
Agreement

Date
Delivered

Reference
Vol.
Page

Governor’s Establishment
Gardening Staff Enterprise
Agreement 1999.
(Replaces & Cancels
previous Governor’s Establishment … Agreement
No. AG15/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Jan., 2000 - 5 Jan., 2002 .......................................................

AG188/99

6/1/00

80

98

Graceville Women’s
Centre - Salvation Army Industrial Agreement 2000
(Replaces previous Graceville
Women’s … Agreement
No. AG183/97.
For prior details, see
Vol. 80, Part 1)

Graceville Women’s
Centre – Salvation Army

28 Sept., 2000 – 27 Sept., 2001 ..............................................

AG17/00

28/9/00

80

4713

Grain Handling (Mainnance Workers) Enterprise Agreement 1994

Whole of State

3 Feb., 1994 - 18 June, 1996 ...................................................

AG8/94

9/2/94

74

594

Grant Electrical Industries
Pty Ltd Enterprise
Bargaining Agreement

Grant Electrical
Industries Pty Ltd

15 Dec., 1993 - 1 Jan., 1995 ...................................................

AG60/93

24/12/94

74

83

Grant Electrical Redundancy Agreement 1994

Grant Electrical
Industries Pty Ltd

4 Aug., 1994 - 1 Jan., 1995 .....................................................

AG67/94

5/8/94

74

1899

Graylands Hospital Security
Officers Agreement 1995

Graylands Hospital

7 Apr., 1995 - 14 Dec., 1995 ...................................................

AG113/95

12/10/95

75

2979

Great Southern Regional
College Miscellaneous
Workers’ Agreement 1997

Great Southern Regional
College

17 Oct., 1997 - 16 Oct., 1999 ..................................................

AG277/97

17/10/97

77

3311

Greenbushes Mine
Maintenance (Enterprise
Bargaining) Industrial
Agreement 1993

Maintenance Employees
at Greenbushes Mine
at Gwalia Consolidated Ltd

23 Dec., 1993 - 22 Dec., 1994 ................................................

AG51/93

23/12/93

74

83

Gregory’s (Earthmoving
Contractors) Subiaco
Grandstand Construction
Project Agreement 1994

Gregory’s (Earthmoving Contractors)

Commencement - Completion ................................................

AG51/95

16/5/95

75

1875

Gregory’s Plumbing &
Pipeline Services
Industrial Agreement

Odin Central Services Pty
Ltd t/a Gregory’s
Plumbing & Pipeline
Services

24 July, 1996 - 31 July, 1997 ..................................................

AG194/96

11/9/96

76

3903

Gregory’s Plumbing
& Pipeline Services
Industrial Agreement

Whole of State

11 Dec, 1998 - 31 Oct, 1999 ...................................................

AG269/98

2/2/99

79

435

Griffiths Taylor Retaining
Wall & Bricklaying
Industrial Agreement

Whole of State

16 Sept, 1998 - 31 Oct, 1999 ..................................................

AG182/98

17/12/98

79

165

Gromark Packaging
Pty Ltd Kewdale Plant
Enterprise Agreement 1995

Gromark Packaging Pty
Ltd (Kewdale Plant)

1 June, 1995 - 30 June, 1996 ...................................................

AG128/95

3/10/95

75

2742

Ground Water
Control (1974)
Industrial Agreement

Jason Nominees Pty Ltd
as trustees for the Jason
Unit Trust t/a Ground
Water Control (1974)

6 Dec., 1995 - 31 July, 1997 ...................................................

AG317/95

10/1/96

76

356

Ground and Foundation
Supports Industrial
Agreement

Ground and Foundation
Supports Pty Ltd

1 Nov., 1996 - 31 July, 1997 ...................................................

AG95/95

1/11/96

76

4540

Ground and Foundation
Supports Industrial
Agreement

Whole of State

8 May, 1998 – 31 Oct., 1999 ...................................................
No. 939/2000 (Ground and Foundation Supports Pty Ltd
ceased to be party to the Agreement) ....................................

AG87/98

30/10/98

78

4008

…

19/7/00

80

3038

Group Training - Perth
(Inc) Agreement 1998

Whole of State

1 Jan.,1998 - 31 Dec., 1999 ....................................................

AG34/98

21/5/98

78

2052

Grove Construction
Service Pty Ltd
Industrial Agreement

John Holland
Construction Council
House Perth Site

16 July, 1998 – 31 Oct., 1999 .................................................

AG130/98

13/11/98

78

4587

Guildford Grammar
School Enterprise
Agreement 1996
(Replaces AG11/1995)

Guildford Grammar
School

1 Jan., 1996 - 31 Dec., 1997 ...................................................

AG60/96

12/3/96

76

684

Hairdressing SDA –
Carl Ridolfo Pty Ltd
T/A Ridolfo Hair Design
Enterprise Agreement
2000

State of WA

15 Dec., 2000 – 31 May, 2001 ................................................

AG282/00

15/12/00

81

121

Hairdressing SDA –
Cheveux by Anthony
Pty Ltd T/A Cheveux by
Anthony Enterprise
Agreement 2000

State of WA

15 Dec., 2000 – 31 May, 2001 ................................................

AG279/00

15/12/00

81

122

Hairdressing SDA –
Coffiano Holdings Pty
Ltd T/A Studio Picasso
Enterprise Agreement
2000

State of WA

15 Dec., 2000 – 31 May, 2001 ................................................

AG278/00

15/12/00

81

123

Hairdressing SDA –
Grand Court Corp
Pty Ltd Enterprise
Agreement 2000

State of WA

15 Dec., 2000 – 31 May, 2001 ................................................

AG277/00

15/12/00

81

124

Hairdressing SDA –
Joanne Steel T/A Jo’s
for Hair Enterprise
Agreement 2000

State of WA

15 Dec., 2000 – 31 May, 2001 ................................................

AG283/00

15/12/00

81

125
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Hairdressing SDA –
Judith Clarke T/A
Distinctions Hair
Design Enterprise
Agreement 2000

State of WA

15 Dec., 2000 – 31 May, 2001 ................................................

AG281/00

15/12/00

81

126

Hairdressing SDA –
Luciano’s Hair Fashion
for Men Enterprise
Agreement 2000

State of WA

15 Dec., 2000 – 31 May, 2001 ................................................

AG276/00

15/12/00

81

128

Hairdressing SDA –
Starra Pty Ltd T/A Diva
Hair Studio & Sinatra’s
for Hair Enterprise
Agreement 2000

State of WA

15 Dec., 2000 – 31 May, 2001 ................................................

AG280/00

15/12/00

81

129

Hale School (Enterprise
Bargaining) Agreement
2000
(Replaces previous Hale
School … Agreement
No. AG137/97.
For prior details, see
Vol. 79, Part 2)

Hale School

1 Jan., 2000 – 31 Dec., 2000 ...................................................

AG187/99

20/12/99

80

103

Hale School Non-Teaching
Staff (Enterprise Bargaining
Agreement 1999

Whole of State

15 Sept., 1999 – 31 Dec., 2000 ...............................................

AG137/99

23/9/99

79

2852

Hammer Outdoor Design
Industrial Agreement

Christopher Hammer t/a
Hammer Outdoor Design

8 Sept., 1995 - 31 July, 1997 ...................................................

AG165/95

10/10/95

75

2981

Hardaz Concrete/BLPPU
and the CMETU Collective
Agreement 1999
(Replaces previous Hardaz
Concrete Agreement
No. AG155/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG209/99

24/3/00

80

1132

Hardie Iplex Pipeline
Systems - Osborne Park
(Enterprise Bargaining)
Agreement 1993

Hardie Iplex Pipeline
Systems - Osborne
Park

17 Jan., 1994 - 16 Jan., 1995 ..................................................

AG84/93

17/1/94

74

230

Harnischfeger of Australia
Pty Ltd Western Region
Workshop, Repair, Manufacture and Field, Assembly,
Repair and Maintenance
Agreement 2000
(Replaces previous
Harnischfeger of
Australia … Agreement
No. AG318/97.
For prior details , see
Vol. 80, Part 1)

Harnischfeger of
Australia Pty Ltd
(Western Region)

1 Nov., 2000 - 31 Oct., 2003 ...................................................

AG257/00

24/11/00

80

5404

Hatch Industrial Services
Pty Ltd Industrial
Agreement

Hatch Industrial
Services Pty Ltd

19 Jan., 1996 - 31 July, 1997 ..................................................

AG14/96

18/4/96

76

1315

Hatch Industrial Services
Industrial Agreement

Whole of State

20 Nov., 1997 - 31 Oct., 1999 .................................................

AG334/97

20/3/98

78

1224

HB Brady Co Pty Ltd Wall
And Ceiling Industrial
Agreement

Whole of State

17 Oct., 1996 - 31 July., 1997 .................................................

AG315/96

12/3/97

77

907

Healthcare Linen Pty Ltd
Engineering Enterprise
Agreement 1996

Whole of State

15 Apr., 1997 - 14 Apr., 1999 .................................................

AG47/97

4/6/97

77

1412

Healthcare Linen Pty Ltd
Transport Enterprise
Agreement 1996

Whole of State

15 Apr., 1997 - 14 Apr., 1999 .................................................

AG46/97

4/6/97

77

1419

Heat Containment
Industries Enterprise
Agreement 1993

Heat Containment
Industries,
Beard Street,

21 Oct., 1993 - 20 Oct., 1995 ..................................................

AG59/93

1/12/93

73

3400

Hedland Bus Lines Enterprise Agreement 1994

Hedland Bus Lines,
Port Hedland

28 June, 1994 - 28 Dec., 1996 ................................................

AG35/94

8/8/94

74

1900

Higginsons Painting
Services Industrial
Agreement

Ard O’Donnell Pty
Ltd t/a Higginsons
Painting Service

21 Mar., 1996 - 31 July, 1997 .................................................

AG89/96

21/6/96

76

2208

Hi Tec Demolition
Industrial Agreement

Hi Tec Demolition
Company Pty Ltd

26 Apr., 1995 - 25 Apr., 1997 .................................................

AG81/95

21/7/95

75

2365

HJ & JW Mast/BLPPU
and the CMETU Collective
Agreement 1999
(Replaces previous HJ &
JW Mast … Agreements
No.AG217/1995,
No. AG38/96 &
No. AG302/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG217/99

24/3/00

80

1138

Hollywood Private Hospital
(HSOA) Enterprise
Agreement 2000
(Replaces previous
Hollywood Private …
Agreement No. AG262/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

7 Apr., 2000 - 31 Mar., 2002 ...................................................

AG22/00

7/4/00

80

2566
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Holyoake Bricklaying/
BLPPU and the CMETU
Collective Agreement 2000
(Replaces previous Holyoake
Bricklaying … Agreement
No. AG172/97.

Whole of State

1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG89/00

27/4/00

80

1836

Homes of Peace (Salaried
Officers) Agreement 1976

Workers employed by
Homes of Peace
(Inc.)

19 Jan., 1976 to 18 Jan., 1979 .................................................

AG6/77

9/2/77

57

317

Horse Industry
Traineeship Agreement

Whole of State

8 Jan., 1989 to 7 Jan., 1990 .....................................................

AG5/89

5/9/89

69

2701

Horticultural Career
Start Traineeship
Industrial Agreement

Whole of State

27 Nov., 1995 - 26 Nov., 1996 ................................................

AG262/95

21/12/95

76

112

Hospital Assistant
Traineeship Industrial
Agreement

Whole of State

Commencement by trainees of their traineeship to
completion of traineeships ....................................................

AG10/86

19/2/87

67

347

Hospital Salaried Officers
(Attadale Hospital)
Enterprise Agreement 1997

Attadale Hospital

27 Jan, 1999 - 1 July 2000 ......................................................

AG4/99

27/1/99

79

438

Hospital Salaried Officers
(Glengarry Hospital)
Enterprise Bargaining
Agreement 1997

Glengary Hospital

27 Jan, 1999 - 1 July 2000 ......................................................

AG3/99

27/1/99

79

443

Hospital Salaried Officers
Joondalup Health Campus
Enterprise Bargaining
Agreement 1999
(Replaces & Cancels
previous HSO Joondalup
… Agreement
No. AG36/98.

Joondalup Health
Campus

7 Feb., 2000 - 30 June 2000 ....................................................

AG244/99

7/2/00

80

322

Hospital Salaried Officers
(Mount Hospital) Enterprise
Bargaining Agreement 1997

Mount Hospital

27 Jan, 1999 - 1 July 2000 ......................................................

AG2/99

27/1/99

79

464

Hospital Salaried
Officers (Private
Hospitals Award
No. 28/1977 Clerical
Traineeships) Industrial
Agreement

Whole of State

2 Sept., 1988 to 22 Sept., 1989 ...............................................

AG3/89

31/5/89

69

1958

Hospital Salaried Officers
(Private Hospitals Award
No. 28/1977 Clerical
Traineeships)
Industrial Agreement

Whole of State

31 Dec., 1988 to 30 Dec., 1989 ..............................................

AG4/89

31/5/89

69

1959

Hospitality Industry Australian Hotels
Association (WA
Branch – Accommodation
- Division) Industrial
Agreement 2000
(Replaces & Cancels
previous Hospitality
Industry … Agreement
No. AG257/98.
For prior details, see
Vol. 80, Part 2)

Whole of State

5 Feb., 2001 - 4 Feb., 2002 .....................................................

AG231/00

5/2/01

81

491

Hot Briquetted
Iron Project Agreement

Construction Work on
Hot Briquetted Iron
Project

5 Feb., 1997 - 31 July., 1998 ...................................................

AG62/97

11/3/97

77

910

Howard Porter
(1936) Pty Ltd Enterprise Bargaining
Agreement 1994

Howard Porter (1936)
Pty Ltd, O’Connor
Operations

1 Jan., 1995 - 31 Mar., 1996 ...................................................

AG236/95

30/11/95

76

113

Howard Porter Pty Ltd
Enterprise Bargaining
Agreement 1998
(Cancels AG195/96)

O’Connor, WA

29 Nov., 1999 -28 May, 2001 .................................................

AG176/99

29/11/99

79

3625

Howard Porter Pty Ltd
Enterprise Bargaining
Agreement 1996

Howard Porter
O’Connor operations

27 Dec., 1996 - 1 July, 1998 ...................................................

AG48/97

6/3/97

77

667

HSOA Peel Health
Campus Administrative,
Clerical and Allied
Health Staff Agreement
1998
(Replaces previous Peel
Health Campus …
Agreement 1997
No. AG227/97)

Peel Health Campus
Western Australia

23 July, 1999 – 30 Nov., 2000 ................................................

AG126/99

23/7/99

79

2157

Hugh Smith Bricklaying
Industrial Agreement

Whole of State

27 Nov., 1997 - 31 Oct., 1999 .................................................

AG351/97

10/2/98

78

902

Hugh & Co Contracting
Industrial Agreement

Whole of State

17 Nov, 1998 - 31 Oct, 1999 ...................................................

AG251/98

17/12/98

79

184

I & C Fixing & Maintenance /BLPPU and the
CMETU Collective
Agreement 2000

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG146/00

19/6/00

80

2975

Improved Concrete Pumping
Services/BLPPU Collective
Agreement 2000

Whole of State

1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG104/00

19/5/00

80

2616
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Independent Pump
Hire Industrial Agreement

Springboard Holdings
Pty Ltd t/a Independent
Pump Hire

25 Oct., 1995 - 31 July, 1997 ..................................................

AG278/95

7/12/95

76

115

Independent Wool Dumpers
Pty Ltd Agreement 1999
(Replaces & Cancels
previous Independent Wool
Agreement No. AG58/96)

Whole of State

1 July, 1999 - 30 June, 2000 ...................................................

AG83/00

8/6/00

80

2620

Industrial Blaster/
Coater Second Year
Training Programme
Agreement

Whole of State

21 Jan., 1988 to 21 Jan., 1989 .................................................

AG2/88

26/5/88
26/5/88

68
68

1746,
3111

Industrial Blaster/Coater
Second Year Training
Programme Agreement

Whole of State

21 Jan., 1988 to 21 Jan., 1990 .................................................

AG3/88

26/5/88

68

1748

Inform Construction
Industrial Agreement

Inform Construction
Pty Ltd

24 Nov., 1995 - 31 July, 1997 .................................................

AG309/95

10/1/96

76

357

Inghams Enterprise
Pty Ltd Distribution
Enterprise Bargaining
Agreement 2000
(Replaces & Cancels
Inghams Enterprises
… Agreement
No. AG29/2000.
For prior details,
see Vol. 80, Part 2)

Whole of State

20 Oct., 2000 – 20 Jan., 2003 .................................................

AG268/00

15/1/01

81

494

Inghams Enterprise
Storemen’s Agreement
1994

Inghams Enterprise
Ltd, Osborne Park

7 Mar., 1994 - 28 Feb., 1996 ...................................................

AG22/94

12/5/94

74

1515

Inghams Enterprises
Pty Limited Telesales
Enterprise Bargaining
Agreement 1998
(Replaces No. AG288/96)

Osborne Park

28 Jan, 1999 - 31 Dec, 2000 ...................................................

AG9/99

28/1/99

79

469

Inghams Enterprises
Pty Limited (Maintenance
Department) Enterprise
Bargaining Agreement 1997
(Replaces previous Ingham
Pty Ltd … Agreement1995
No. AG 77/96.
For prior details, see
Vol. 77, part 2)

Baden Street
Osborne Park

15 Dec., 1997 - 15 Dec., 1999 ................................................

AG17/98

20/2/98

78

906

Inghams Poultry Processing
Enterprise Agreement 1998
(Replaces previous Inghams
Poultry … Agreement
No. AG230/96.
For prior details, see
Vol. 78, Part 2)

Osborne Park

3 Feb, 1999 - 18 Mar, 1999 .....................................................

AG1/99

3/2/99

79

471

Inghams Thornlie (WA)
Agreement 1999
(Replaces & Cancels
previous Inghams Thornlie
Agreement No. AG163/98.
For prior details, see
Vol. 79, Part 2

157 Yale Road, Thornlie

12 Aug., 1999 – 11 Aug., 2000 ...............................................

AG30/00

29/5/00

80

2623

Innes Transport Pty Ltd
and The Transport
Workers Union Enterprise
Bargaining Agreement 1998

Whole of State

11 Dec, 1998 - 10 Dec, 2000 ..................................................

AG24/99

3/3/99

79

780

In-situ Constructions
Industrial Agreement

Whole of State

15 Sept., 1998 – 31 Oct., 1998 ...............................................

AG184/98

24/11/98

78

4590

Integrated Power Services
Industrial Agreement 2000
(Replaces previous
Integrated Power …
Agreement
No. AG88/1998.
For prior details, see
Vol.80, Part 2)

Integrated Power
Services Pty Ltd

15 Dec., 2000 – 14 Dec., 2002 ................................................

AG266/00

15/12/00

81

130

Intensive Crop Farming
Traineeship Agreement
1986

All Intensive Crop
Farming Trainees

24 June, 1987 to 23 June, 1988 ...............................................

AG2/87

26/6/87

67

1157

Intensive Horticultural
(Vegetable Production)
Traineeship Agreement

Whole of State

3 Feb., 1989 .............................................................................

AG36/88

3/2/89

69

2703

Intensive Horticultural
(Vegetable Production)
Traineeship Agreement
1989

Whole of State

22 May, 1988 to 22 May, 1989 ...............................................

AG9/89

22/5/89

69

1961

Interceramics
Industrial Agreement

Whole of State

9 Sept., 1999 – 31 Oct., 1999 ..................................................

AG167/99

16/11/99

79

3629

Interim Press Room
Roster Agreement

West Australian
Newspapers Limited
Herdsman Printing
Establishments

13 Oct., 1991 - as specified in Clause 3. - Term .....................

AG11/91

5/5/92

72

1070

Interstate Crane and
Transport Hire Industrial
Agreement
(Cancels previous Interstate
Crane … Agreement
No. AG267/97)

Whole of State

1 Sept., 1999 – 31 Aug., 2001 .................................................

AG8/00

18/4/00

80

1842
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Interceramics Industrial
Agreement

La Cava Nominees Pty
Ltd t/a Interceramics

15 Sept., 1995 - 31 July, 1997 .................................................

AG185/95

10/10/95

75

2938

Interpave Industrial
Agreement

George Evans t/a
Interpave WA

7 Mar., 1996 - 31 July, 1997 ...................................................

AG67/96

17/4/96

76

1316

Interpave (WA)
Industrial Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG156/97

17/9/97

77

2621

Interstate Crane
and Transport Hire
Industrial Agreement

Whole of State

12 Nov., 1997 - 31 Jul., 1999 ..................................................

AG267/97

12/11/97

77

3335

IWD Independent
Wool Dumpers Pty
Ltd Agreement 1995/96

IWD Independent Wool
Dumpers Pty Ltd,
Fremantle Depot

1 July, 1995 to 30 June, 1996 ..................................................

AG58/96

28/3/96

76

1318

A & M Fencing Con/
BLPPU and the CMETU
Collective Agreement 2000

Whole of State

20 Oct., 2000 – 1 Nov., 2002 ..................................................

AG255/00

24/11/00

80

5364

ABB ALSTOM POWER
LTD – Power Plant Maintenance (W.A.) Agreement

Whole of State

26 June, 2000 – 30 June, 2001 ................................................

AG114/2000

26/6/00

80

2857

ABB-EPT Construction
Pty Ltd (Alcoa Kwinana
B-30 Project) Enterprise
Bargaining Agreement

ABB-EPT Construction
Pty Ltd at Alcoa
Kwinana B-30 Project
Construction Site

10 Oct., 1995 - Completion .....................................................

AG58/95

18/4/95

75

1527

ABB-EPT Construction
Pty Ltd Western Region
(Kwinana) Enterprise
Bargaining Agreement
1994

Kwinana
Workshop

1 Sept., 1994 - 31 Dec., 1995 ..................................................

AG124/94

18/11/94

75

3179

ABB-EPT Construction
Pty Ltd Western Region
(Paraburdoo Fines Further
Processing Project)
Enterprise Bargaining
Industrial Agreement

Paraburdoo

1 Feb., 1995 - 31 Aug., 1995 ..................................................

AG19/95

1/2/95

75

383

ABB Engineering
Construction Pty
Ltd Western Australia
(Alcoa Kwinana
Refinery Maintenance)
Enterprise Bargaining
Agreement

Alcoa Kwinana Refinery

3 Feb., 1996 - 1 March, 1998 ..................................................

AG190/96

12/8/96

76

3813

ABB Engineering
Construction Pty Ltd
Western Australia
(Alcoa Pinjarra
Maintenance) Enterprise
Bargaining Agreement

Alcoa Pinjarra Refinery
Maintenance Operations
of ABB Engineering
Construction Pty Ltd

3 Feb., 1996 - 1 March, 1998 ..................................................

AG191/96

12/8/96

76

3817

ABB Engineering
Construction Pty
Ltd Western Australia
(Alcoa Wagerup
Refinery Maintenance)
Enterprise Bargaining
Agreement

Alcoa Wagerup Refinery
Maintenance Operations
of ABB Engineering
Construction Pty Ltd

3 Feb., 1996 - 1 March, 1998 ..................................................

AG189/96

12/8/96

76

3820

ABB Engineering
Construction Pty
Ltd, Western Australia
(Kwinana Factory)
Enterprise Bargaining
Agreement

Kwinana

1 Mar., 1998 – 4 July, 1999 .....................................................

AG252/98

2/2/99

79

370

ABB Engineering
Construction Pty
Ltd, Western Australia
(Kwinana Workshop)
Enterprise Bargaining
Agreement
(Replaces AG58/93)

Kwinana Workshop of
ABB Engineering
Construction Pty
Western Region,
Kwinana

7 Aug., 1996 - 31 Jan., 1998 ...................................................

AG187/96

12/8/96

76

3824

ABB Installation and
Service Pty Limited Railway Pedestrian Crossings
Installation Project
Agreement 1995

Employees of ABB
Installation and Service
Pty Ltd engaged on
Perth Metropolitan
Railway Pedestrian
Crossings Installation
Project

Commencement - Completion ................................................

AG134/95

27/9/95

75

2724

ABB Installation and
Service Pty Ltd (Western
Region) Enterprise
Bargaining Agreement
(Replaces ABB James
Watt Pty Ltd … Agreement No. AG180 of 1994.
For prior details, see
Vol.77, part 2)

ABB Installation and
Service Pty Ltd
(Western Region)
(ABBIS)

1 Jan., 1996 - 30 Dec., 1997 ...................................................

AG129/96

31/5/96

76

1708

ABB James Watt Pty
Ltd Nelson Point
Development Project
(Enterprise Bargaining
Agreement)
No. AG21 of 1993

Nelson Point Development
Project, Port Hedland

27 April, 1993 - Completion ...................................................

AG21/93

1/6/93

Not for
Publication

ABB Power Transmission,
Distribution Transformer
Division, Osborne Park
Location (Enterprise
Bargaining Agreement)
1993

429 Scarborough Beach
Road, Osborne Park
Site

10 Sept., 1993 - 9 Sept., 1994 .................................................

AG47/93

21/9/93

73

(106)
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ABB Power Transmission,
Distribution Transformer
Division, Osborne Park
Location (Enterprise
Bargaining Agreement
1994)

ABB Power Transmission
Pty Limited, (Osborne Park)

1 Feb., 1995 - 9 Mar., 1996 .....................................................

AG176/94

1/2/95

75

3180

ABB Transmission
and Distribution Limited,
Distribution Transformers
Division, WA Operation
(Enterprise Bargaining
Agreement 1996)

ABB Transmission and
Distribution Limited,
Osborne Park

9 May, 1996 - 10 Mar., 1998 ...................................................

AG122/96

13/5/96

76

1712

Ace Tilt/BLPPU and
the CMETU Collective
Agreement 2000

Whole of State

10 Nov., 2000 – 1 Nov., 2002 .................................................

AG263/00

24/11/00

80

5369

Accent Nominees
Pty Ltd Industrial
Agreement

Whole of State

8 Dec., 1997 ............................................................................

AG369/97

26/2/98

78

955

Accredited Fire
Services Industrial
Agreement

Whole of State

4 Apr., 1997 - 31 July, 1999 ....................................................

AG98/97

20/5/97

77

1395

ACI Glass Packaging
- Perth Maintenance
Trades (Enterprise
Bargaining)
Agreement

ACI Glass Packaging
Perth

31 Oct., 1996 - 30 June., 1997 ................................................

AG78/97

17/4/97

77

1117

ACI Glass Packaging
- Perth, Maintenance
Trades (Enterprise
Bargaining) Agreement
1999

ACI Glass Packaging
Canning Vale, Perth

1 July, 1999 – 1 July 2001 ......................................................

AG165/99

10/11/99

79

3575

ACI Plastics Bentley
Enterprise Bargaining
Agreement 1993

ACI Plastics
Packaging, 37 Ewing
Street, Bentley

22 July, 1993 - 21 July, 1994 ..................................................

AG32/93

2/8/93

73

2038

ACI Plastics Packaging
Bentley Enterprise
Agreement 2000
(Replaces previous ACI
Plastics … Agreement
No. AG10/1999.
For prior details, see
Vol. 80, Part 2)

ACI Plastics
Packaging

13 Nov., 2000 – 10 Nov., 2002 ...............................................

AG274/00

5/1/01

81

41

ACI Plastics Packaging
Welshpool Enterprise
Agreement 1998

ACI Plastics Packaging
Welshpool

20 May 1999 - 20 May 2001 ..................................................

AG12/99

20/5/99

79

1546

Action Ceilings
Industrial Agreement

Action Ceilings Pty Ltd

12 Sept., 1995 - 31 July, 1997 .................................................

AG224/95

22/11/95

76

64

Activ Foundation Inc.
(Enterprise Agreement)
1993

Whole of State

6 April, 1993 - 6 Oct., 1993 ....................................................

AG5/93

19/4/93

73

1244

Activ Foundation Inc
(Enterprise Agreement)
1994

Whole of State

6 Oct., 1993 - 6 Apr., 1994 ......................................................

AG67/93

22/11/93

73

3386

Activ Foundation Inc
Enterprise Agreement 1997
(Replaces AG 110 of 1995)
(See Vol 78, Part 1)

Whole of State

20 Jul., 1997 - 2 Oct. 1998 ......................................................
No. 26/2000 (Australian Liquor, Hospitality and
Miscellaneous Workers Union ceased to be party to the
Agreement) ............................................................................
No. 1407/2000 (Hospital Salaried Officers Association
of Western Australia ceased to be party to the
Agreement) ............................................................................

AG35/98

1/10/98

78

3959

…

7/1/00

80

191

…

7/9/00

80

4351

Activ Foundation
Supported Employees
Wages Agreement 1999
(Replaces Activ
Foundation Disabled
Employees Wages
Agreement 1995
No. AG117/1995)

Whole of State

28 July, 1999 – 27 July, 2002 ..................................................

AG117/99

28/7/99

79

2115

Adap Installations Pty Ltd/
BLPPU and the CMETU
Collective Agreement 1999
(Replaces previous Adap
Installations … Agreements
No. AG 166/96 &
No. AG 148/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG213/99

24/03/00

80

1011

Advance Ceilings
Industrial Agreement

Redcroft Pty Ltd t/a
Advance Ceilings

24 Nov., 1995 - 31 July, 1997 .................................................

AG306/95

10/1/96

76

340

Advance Drilling and
Sawing/BLPPU Collective
Agreement 1999
(Cancels previous Adavance
Drilling … Agreements
No. AG 322/1995 &
No. AG 131/98.
For prior details see
Vol.79 Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG16/00

29/3/00

80

1017

Advance Glass
Industrial Agreement

Advance Glass

15 Sept., 1995 - 31 Jan., 1997 .................................................

AG184/95

10/10/95

75

2955

Advert Bricklaying
Contractors Industrial
Agreement

Advert Bricklaying
Contractors

10 July, 1996 - 31 July, 1997 ..................................................

AG180/96

6/9/96

76

3836

Advert Bricklaying
Pty Ltd Industrial
Agreement

Advert Bricklaying
Pty Ltd

1 Aug., 1995 - 31 July, 1997 ...................................................

AG59/95

18/5/95

75

1842
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Advert Bricklaying
Industrial Agreement

Whole of State

16 Dec., 1997 - 31 Oct., 1999 .................................................

AG368/97

26/2/98

78

955

A. Goninan & Co
Limited Bassendean
Enterprise Agreement
(Cancels AG52/97)

A. Goninan & Co Limited
WA Operation, Bassendean

22 Feb., 1999 - 21 Feb., 2001 .................................................

AG79/99

22/6/99

79

1904

Air Drill Enterprise
Agreement 2000
(Cancels previous Air
Drill … Agreements
No. AG 199/1994 &
No. AG 22/97
No. AG 22/98.
For prior details, see
Vol. 79, Part 2)

Norncott Pty Ltd
(Bayswater)

1 Jan., 2000 – 31 Dec., 2000 ...................................................

AG20/2000

29/3/00

80

1386

Airductor
Industrial Agreement

Whole of State

19 Dec., 1997 - 31 Oct., 1999 .................................................

AG301/97

21/1/98

78

590

AKA Stage & Seating
Industrial Agreement

Whole of State

19 Nov., 1997 - 18 Nov., 1998 ................................................

AG325/97

10/2/98

78

821

Alan Croll Roofing
Industrial Agreement

Climaze Holdings Pty Ltd
t/a Alan Croll Roofing

24 Nov., 1995 - 31 July, 1995 .................................................

AG304/95

10/01/96

76

341

Albany Health Service
Enterprise Bargaining
Agreement 1998
No. AG47/98
(Cancelled by Lower
Great Southern Health
Service … Agreement 1999
No. AG129/00.
For prior details, see
Vol. 80, Part 1)

(Engineering Department)

Albany Wool Stores
Pty Ltd Enterprise
Agreement No.AG263/96
Replaces No. AG15/95)
(See Vol. 78, Part 1)
(Cancelled by Australian
Wool Handlers (Albany)
Enterprise Agreement
2000 No. AG240/2000.
For prior details, see
Vol. 80, Part 1)
Alco/BLPPU and the
CMETU Collective
Agreement 2000

State of WA

29 June, 2000 – 1 Nov., 2002 .................................................

AG159/00

25/7/00

80

3180

Allbend Engineering/
BLPPU and the CMETU
Collective Agreement 2000

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG96/00

19/5/00

80

2465

Allcon Steel
Construction Industrial
Agreement

Whole of State

1 Aug., 1997 - 31 July., 1999 ..................................................

AG141/97

21/8/97

77

2210

Allcon Steel Construction/
BLPPU and the CMETU
Collective Agreement 1999
(Cancels previous Allcon
Steel … Agreements
No. AG181/1995 &
No. AG242/97.
For prior details,
see Vol. 79 Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG226/99

29/3/00

80

1021

Allect Services (Bentley,
WA) Enterprise Agreement 2000

Allect Services

1 Jan., 1999 – 30 June, 2001 ...................................................

AG233/00

17/10/00

80

5003

Allstate Concrete/BLPPU
and the CMETU Collective
Agreement 2000
(Cancels previous Allstate
Concrete … Agreement
No. AG93/99.
For prior details, see
Vol. 79, Part 2)

Whole of State

10 Feb., 2000 – 1 Nov., 2002 ..................................................

AG24/00

18/4/00

80

1761

Allstate Landscape
Contractors PL
Industrial Agreement

Whole of State

23 Feb., 1998 - 31 Oct., 1999 .................................................

AG28/98

30/4/98

78

1615

Allwest Ceilings
Industrial Agreement

Stillitano Nominees Pty
Ltd t/a Allwest Ceilings

1 Sept., 1995 - 31 July, 1997 ...................................................

AG226/95

22/11/95

76

66

Aluminium Fabrication
Industry Traineeship
Agreement

Throughout W.A.

1 Feb., 1988 - 31 Jan., 1989 ....................................................

AG21/88

15/12/88

69

1395

Aluminium Finishing
Traineeship Agreement

Whole of State

1 Aug., 1988 - 31 July, 1989 ...................................................

AG13/88

8/8/90

70

2171

Amatek Ltd
Enterprise
Agreement 1996

Amatek Ltd Employees
Employed at Rocla
Pipeline Products,
Kewdale

24 Apr., 1996 - 21 May, 1998 .................................................

AG277/96

4/11/96

76

4489

Amatek Limited
Quarries, Kewdale
(Enterprise Bargaining)
Agreement 1997

Whole of State

19 Jan., 1998 - 1 Oct., 1999 ....................................................

AG344/97

3/3/98

78

823

Amatek Ltd Kewdale
(Enterprise Bargaining)
Agreement 1994
No. AG101 of 1994

Kewdale Site

30 Sept., 1994 - 21 Feb., 1996 ................................................

AG101/94

7/10/94

74

2330
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AMCOR Beverage Cans,
Canningvale Operations,
Enterprise Bargaining
Agreement 1999/2001

Canning Vale

1 March, 1999 – 28 Feb., 2001 ...............................................

AG104/99

26/8/99

79

2329

AMEC Australia
Pty Ltd Enterprise
Agreement 1996
(Replaces Matthew
Hall (Western Region)
a division of Amec …
Agreement No. AG21/95)

AMEC Australia
Pty Ltd (AMEC)

1 Jan., 1996 - 31 Dec., 1997 ...................................................

AG199/96

8/8/96

76

3838

Amec Services
Pty Ltd Maintenance
Contracts Enterprise
Bargaining
Agreement 1996

Amec Services Pty
Ltd at Alcoa of
Australia Pinjarra
Wagerup Sites

1 Mar., 1996 - 28 Feb., 1997 ...................................................
No. 868/2001 (Amec Services Pty Ltd ceased to be party
to the Agreement) ..................................................................

AG169/96

12/8/96

76

3843

...

22/05/01

81

1385

Amec Services Pty Ltd
Maintenance Contracts
Enterprise Bargaining
Agreement 1995

Amec Services Pty Ltd
employees at ALCOA
of Australia Pinjarra
and Wagerup sites

1 Sept., 1995 - 31 Aug., 1996 .................................................
No. 869/2001 (Amec Services Pty Ltd ceased to be party
to the Agreement) ..................................................................

AG290/95

15/2/95

76

67

...

22/05/01

81

1385

AMM Steel Fabricators/
BLPPU and the CMETU
Collective Agreement 1999
(Replaces Agreement
No. AG177/1977)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG214/99

24/3/00

80

1027

Anglican Schools
Commission (Enterprise
Bargaining) Agreement

Anglican Schools
Commission (Inc)

25 Oct., 1995 - 30 June, 1997 .................................................

AG257/95

25/10/95

75

2958

Anglican Schools
Commission Enterprise
Agreement 1999
(Replaces previous Anglican
Schools … Agreement
No. AG186/99.
For prior details, see
Vol. 79, Part 2)

Whole of State

10 Dec., 1999 - 31 Dec., 2001 ................................................

AG186/99

16/12/99

80

36

ANI Bradken Perth
Enterprise Agreement 1996

Whole of State

18 Apr., 1996 - 21 Apr., 1998 .................................................

AG146/97

24/6/96

77

868

ANI Bradken – Western
Australia Enterprise
Bargaining Agreement
1998
(Replaces National
Castings – Perth Works –
Enterprise Bargaining
Agreement 1997
No. AG346/97)

Adams Drive, Welshpool

9 Sept., 1998 – 8 Sept., 2000 ..................................................

AG18/99

9/4/99

79

980

ANI Products (Hoskins
Division) Enterprise
Bargaining Agreement
- Internal Agreement
No. 1 of 9 May 1994

ANI Products WA
(Hoskins Division),
Bassendean

18 May, 1994 - 1 Sept., 1996 ..................................................

AG45/94

5/9/94

74

2093

ANI Products (Service
Division) Enterprise
Bargaining Agreement
1992

170 Railway Parade
Bassendean

8 Mar., 1993 - 7 Mar., 1994 ....................................................

AG27/1992

21/4/93

Not for
Publication

ANI Products (WA)
Division Enterprise
Bargaining Consent
Agreement 1993

Whole of State

12 July, 1993 - 26 June, 1994 .................................................

AG34/93

5/8/93

73

2039

ANI Wear Resistant
Products Division
Enterprise Bargaining
Consent Agreement 1998
(Replaces AG219/96)

Bassendean Operations

17 Aug., 1998 – 16 Aug., 2000 ...............................................

AG236/98

13/11/98

78

4562

Apprentices Fitting
and Turning - Minister
for Agriculture

Apprentices employed
by Minister for
Agriculture

5 May, 1976 - 4 May, 1977 .....................................................

AG27/76

17/5/76

56

627

Aquila Earthmoving
/BLPPU and the CMETU
Collective Agreement 1999
(Replaces previous Aquila
… Agreement
No. AG73/99.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG215/99

24/3/00

80

1032

The Argyle Diamond
Enterprise Agreement
1996 (Replaces
No. AG73/94)
(See Vol. 76, Part 2)

Activity of Argyle
Diamonds Mines Pty
Ltd sites north of
19th Parallel

1 May, 1996 - 30 Apr., 1997 ...................................................

AG244/96

8/10/96

76

4155

Argyle Diamonds
Enterprise Agreement
1997

Whole of State

1 May., 1997 - 30 Apr., 1997 ..................................................

AG210/97

17/9/97

77

2562

Argyle Diamond Mine,
Fluor Daniel Power
& Maintenance
Services, Maintenance
Agreement, 1996

Argyle Area - All work
associated with Argyle
Diamond Mine

17 Jan., 1997 - 16 Dec., 1998 .................................................

AG342/66

17/1/97

77

326

Argyle Diamond
Mine, Fluor Daniel Power
& Maintenance Services,
Maintenance Agreement
1998

Whole of State

17 Jan., 1998 – 16 Jan., 1999 ..................................................

AG59/98

1/7/98

78

2630

Arlow Insulation
Industrial Agreement

Whole of State

22 Feb., 1996 - 31 Jul., 1997 ...................................................

AG48/96

11/12/96

77

27
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Arlow Insulation
Industrial Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG161/97

17/9/97

77

2566

Arrow Holdings
Industrial Agreement

Whole of State

1 June, 1999 – 31 Oct., 1999 ..................................................

AG101/99

2/8/99

79

2121

Arrow Holdings Kenwick
Factory Industrial
Agreement

Whole of State

1 July, 1999 – 1 July, 2001 ......................................................

AG105/99

31/8/99

79

2332

Art-Ceil/BLPPU Collective
Agreement 2000

Whole of State

19 May, 2000 – 1 Nov, 2002 ...................................................

AG97/00

19/5/0

80

2471

Arthur Yates and Co
Limited Canning Vale
Western Australia Site
Agreement

Arthur Yates and Co
Limited, Canning
Vale Site

13 Sept., 1994 - 12 Sept., 1995 ...............................................

AG86/94

20/9/94

74

2334

Association for the
Blind of Western
Australia Enterprise
Agreement 1996

Association of Blind
of Western
Australia Inc

8 Aug., 1996 - 7 Aug., 1998 ....................................................

AG186/96

8/8/96

76

3850

Association for the Blind
of Western Australia
Enterprise Agreement
1999

Whole of State

28 Apr, 1999 - 27 Oct, 2000 ....................................................

AG62/99

28/4/99

79

1341

Association for Christian
Education Inc (Enterprise
Bargaining) Agreement 1998

Whole of State

1 Dec, 1998 - 31 Dec, 1998 ....................................................

AG265/98

12/1/99

79

394

Association of
Independent Schools of
Western Australia Clerical
Officers (Enterprise
Bargaining) Agreement
1998.

Osborne Park

1 Jul., 1998 – 30 June 1999 ....................................................

AG105/98

30/9/98

78

3651

Associated Corrosion
Control Industrial

Whole of State

12 Mar., 1998 - 31 Oct., 1999 .................................................

AG375/97

7/4/98

78

1619

ASA Windows
Pty Ltd Industrial
Agreement

Whole of State

26 Nov., 1997 - 31 Oct., 1999 .................................................

AG365/97

26/2/97

78

955

A S Built Construction
Industrial Agreement

A S Built Constructions
Pty Ltd

19 Sept., 1995 - 31 July, 1997 .................................................

AG228/95

22/11/95

76

71

Atkins Carlyle Ltd
(Belmont Warehouses)
Enterprise Agreement
1995

Atkins Carlyle Ltd
Warehouses, Belmont
- excluding trade sales
counter staff

22 June, 1995 - 30 June, 1996 ................................................

AG89/95

4/7/95

75

2128

Atlas Copco Australia
Pty Limited Perth WA
Enterprise Agreement
1999

Welshpool WA

1 July, 1999 – 30 June 2001 ....................................................

AG166/91

26/11/99

79

3582

Ausform Construction
Industrial Agreement

Whole of State

8 June, 1999 – 31 Oct., 1999 ..................................................

AG103/99

31/8/99

79

2334

Aussie Flooring Pty Ltd
Industrial Agreement

Whole of State

2 Mar, 1999 - 31 Oct, 1999 .....................................................

AG27/99

31/3/99

79

985

Austotel Management
Clerical Employees
(TASK) Agreement 1994

Whole of State

18 Apr., 1994 - 31 Dec., 1994 .................................................

AG73/93

18/4/94

74

1248

Australasian Piling Company/
BLPPU and the CMETU
Collective Agreement 2000

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG147/00

19/6/00

80

2871

Australian Fine China
Enterprise Agreement
1998

Whole of State

1 Feb, 1999 - 31 Jan, 2002 ......................................................

AG281/98

29/1/99

79

397

Australian Fire Doors/
BLPPU and the CMETU
Collective Agreement 2000.
(Replaces previous Australian
Fire … Agreement
No. AG366/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

18 Feb., 2000 – 1 Nov., 2002 ..................................................

AG27/00

18/4/00

80

1767

Australian Glass ManuFacturers Co. Perth,
Maintenance Trades
(Enterprise Bargaining)
Agreement 1993

Establishment of
Australian Glass
Manufacturers
Company - Perth

8 April, 1993 - 8 Oct., 1994 ....................................................

AG10/93

19/4/93

73

1245

Australian Glass ManuFacturers Co. Perth,
Maintenance Trades
(Enterprise Bargaining)
Agreement 1994

Australian Glass
Manufacturers Co.
- Perth

1 Nov., 1994 - 30 Oct., 1996 ...................................................

C470/94

8/12/94

75

162

Australian Labor Party
(WA Branch) Enterprise
Bargaining Agreement 1999

Australian Labor Party
(WA Branch)

1 July, 1999 – 30 June, 2001 ...................................................

AG101/00

30/6/00

80

2868

Art Gallery of
Western Australia
Enterprise Bargaining
Agreement 1997
(Replaced and Cancelled
by Ministry for Culture
& the Arts ALHMWU
Enterprise Bargaining
Agreement 2000
No. AG2/2001
For prior details, see
Vol. 80, Part 2)
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Australian Poultry
Limited (Osborne Park)
Enterprise Bargaining
Agreement 1994

Australian Poultry
Limited, Osborne
Park

4 July, 1994 - 3 July, 1995 ......................................................

AG70/94

12/8/94

74

2104

Australian Red Cross Blood
Service Western Australia
AMA Medical Practitioners
Industrial Agreement 1998

Whole of State

11 Feb, 1999 - 31 Dec, 2000 ...................................................

AG286/98

11/2/99

79

701

Australian Red Cross Blood
Service – Western Australia
(ASU) Enterprise Agreement
2000
(Replaces & Cancels previous
Australian Red Cross …
Agreement No. AG268/98.
For prior details, see
Vol. 79, Part 2)

Whole of State

7 June, 2000 - 31 Dec, 2000 ...................................................

AG128/00

7/6/00

80

2483

Australian Red Cross Blood
Service – Western Australia
(ARCBS-WA) Hospital
Salaried Officers’ Association (HSOA) Enterprise
Agreement 2000
(Replaces & Cancels previous
Australian Red Cross …
Agreement No. AG267/98.
For prior details, see
Vol. 79, Part 2)

Whole of State

7 June, 2000 - 31 Dec, 2000 ...................................................

AG117/00

7/6/00

80

2477

Australian Red Cross
(Western Australian
Division) Headquarters
Enterprise Agreement
1996

Australian Red Cross
(Western Australian
Division) East Perth
110 Goderich St
East Perth

18 Nov., 1996 - 17 Nov., 1998 ................................................

AG83/97

12/6/97

77

1665

Australian Wool Handlers
(Albany) Enterprise
Agreement 2000
(Cancels previous
Albany Wool stores
… Agreement
No. AG263/1996)

1, Woolstores Place,
Albany

1 July, 1998 – 30 June 2001 ....................................................

AG240/00

10/11/00

80

5374

Australian Wool Handlers
(Spearwood) Enterprise
Agreement, 1998
(Replaces the following
Agreements:
Wesfarmers Wool
… No. AG6/1994;
No. AG136/1996; &
No. AG245/1996.
Elders Limited (Spearwood
… No. AG122/1994;
No. AG235/1995; &
No. AG332/1996.
Wooldumpers Australia
… No. AG297/1995 &
No. AG57/1997)

Whole of State

1 July, 1998 – 30 June 2001 ....................................................

AG145/00

15/6/00

80

2875

Automotive Dismantler
Youth Traineeship
Agreement

Whole of State

7 June, 1990 - 6 June, 1991 .....................................................

AG3/90

7/6/90

70

2173

AW Bricklaying
Industrial Agreement

AW Bricklaying

1 Aug., 1995 - 31 July, 1997 ...................................................

AG60/95

18/5/95

75

1843

AW Bricklaying
Industrial Agreement

Whole of State

15 Sept., 1997 - 31 Oct., 1999 ................................................

AG192/97

1/10/97

77

2570

AWU-Fremantle
Bowling Club Enterprise
Bargaining Agreement
1995

Fremantle Bowling Club
Incorporated

1 Oct., 1995 - 30 Sept., 1996 ..................................................

AG300/95

5/1/96

76

73

AWU Jobskills “K”
Newgrowth Agreement
1995

“K” Newgrowth
Employees under
Jobskills Programme

4 Jan., 1995 - 3 Jan., 1997 .......................................................

AG2/95

27/6/95

75

2133

AWU Jobskills Perth
ITEC Pty Ltd and Centre
Care Skillshare
Agreement 1994

Trainees at ITEC Pty
Ltd and Centrecare
Skills Training
Centre

25 Aug., 1994 - 24 Aug., 1996 ................................................

AG54/94

1/12/94

74

2939

AWU Jobskills Trainee
Agreement 1995

Jobskill Trainees of the
Royal Western
Australian Bowling
Association Inc

9 Nov., 1995 - 8 Nov., 1997 ....................................................

AG256/95

30/11/95

75

3180

AWU Jobskills Trainee
Albany Employment
Development Committee
Inc Agreement 1994

Albany Development
Committee Inc
Employees under
Jobskills Programme

25 Aug., 1994 - 24 Aug., 1996 ................................................

AG76/94

13/12/94

75

78

AWU Jobskills Trainee
Group Training South
West (Inc) Agreement
1994

Trainees at Group
Training South West
(Inc)

18 Nov., 1994 - 17 Nov., 1996 ................................................

AG56/94

2/12/94

74

2940

AWU Jobskills Trainee
Life Be In It Agreement
1994

Jobskills Trainees
of Life Be In It

25 Aug., 1994 - 24 Aug., 1996 ................................................

AG49/94

21/9/94

74

2342

Bachy Industrial
Agreement 1997

Whole of State

15 Dec., 1997 - 31 Aug., 1999 ................................................

AG359/97

2/6/98

78

1987

B & I Maintenance/BLPPU
and the CMETU Collective
Agreement 2000

Whole of State

1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG127/00

2/6/00

80

2493

B & L Formwork
Industrial Agreement

Bertolini & Ladner Pty
Ltd t/a B & L
Formwork

6 Dec., 1995 - 31 July, 1997 ...................................................

AG 316/95

10/01/96

76

343
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B & N Upton/BLPPU and
the CMETU Collective
Agreement 2000

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG211/00

11/9/00

80

4655

B & R Paving
Industrial Agreement

Carbone B & E and
Serafino S & R t/a
B & R Paving

6 June, 1996 - 31 July, 1997 ...................................................

AG126/96

10/6/96

76

1718

Bains Harding
Industries Asbestos
Eradication Industrial
Agreement

Bains Harding Industry
Pty Ltd.

11 Nov., 1994 - 10 Nov., 1996 ................................................

AG137/94

11/11/94

74

2941

Bains Harding Industries
(Manufacturing Division)
Enterprise Bargaining
Agreement
(Replaces AG89/97)

Manufacturing Division
Bains Harding

18 Aug., 1999 – 17 Aug., 2001 ...............................................

AG113/99

18/8/99

79

2338

Bains Harding
Industries (South West
Division) Enterprise
Bargaining Agreement

South West Division
Section of Bains
Harding Industries
Pty Ltd

5 Dec., 1994 - 4 Dec., 1995 ....................................................

AG67/95

8/5/95

75

1845

Bains Harding Industries
(South West Division)
Enterprise Bargaining
Agreement

South West Division
Section of Bains
Harding

9 May, 1996 - 8 May., 1998 ....................................................

AG201/96

16/8/96

76

3851

Bains Harding Industries
(Alcoa Kwinana)
Enterprise Bargaining
Agreement 1998

Kwinana Alumina
Refinery

9 May, 1998 – 9 March, 2000 .................................................

AG169/98

15/10/98

78

3979

Bains Harding Industries
(Alcoa Wagerup)
Enterprise Bargaining
Agreement 1998

Wagerup Refinery
Site

9 May, 1998 – 9 March, 2000 .................................................

AG167/98

15/10/98

78

3981

Bains Harding
Industries (Wesfarmers
CSBP) Enterprise
Bargaining Agreement
1998

Kwinana Site

9 May, 1998 – 9 March, 2000 .................................................

AG168/98

15/10/98

78

3983

Bains Harding
Industries (Western
Power-Kwinana)
Enterprise Bargaining
Agreement 1998

Kwinana Site

9 May, 1998 – 9 March, 2000 .................................................

AG170/98

15/10/98

78

3986

Bains Harding
Industries (Western
Power-Muja) Enterprise
Bargaining Agreement
1998

Muja Site

9 May, 1998 – 9 March, 2000 .................................................

AG166/98

15/10/98

78

3988

Bains Harding
Industries (Worsley
Alumina) Enterprise
Bargaining Agreement
1998

Worsley Alumina
Refinery Site

9 May, 1998 – 9 March, 2000 .................................................

AG165/98

15/10/98

78

3990

Bakers Bun Hot Bread
Kitchens Agreement

Area occupied by
Bakers Bun Hot
Bread Kitchens

24 Feb., 1976 - 23 Feb., 1977 .................................................

AG19/76

9/4/76

56

574

Bakewell Morley
Casual Employees
Agreement 1997

Whole of State

1 July, 1997 - 30 June, 1998 ...................................................

AG184/97

11/12/97

78

339

Barney Mac Plastering/
BLPPU and the CMETU
Collective Agreement 2000
(Replaces and Cancels
previous Barney Mac…
Agreement No. AG90/1999
For prior details, see
Vol. 80, Part 1)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG208/00

11/9/00

80

4649

Bayley’s Electrical
Services Industrial
Agreement

Bayley’s Electrical
Services

11 Nov., 1994 - 31 July, 1995. ................................................

AG136/94

11/11/94

74

2943

Bayley’s Electrical
Services Industrial
Agreement

Ron Bayley t/a
Bayleys Electrical
Service

31 Oct., 1995 - 31 July 1997 ...................................................

AG 289/95

7/12/95

76

74

Beaufort College
Enterprise Bargaining
Agreement 1998

Whole of State

28 Jan., 1998 - 31 Dec., 1999 .................................................

AG58/98

22/4/98

78

1622

Bedrock Limestone
Co. Industrial Agreement

Bedrock Limestone Co.

31 Aug., 1996 - 31 July, 1997 .................................................

AG152/96

16/9/96

76

3854

Bedrock Limestone
Industrial Agreement

Whole of State

15 Sept., 1997 - 31 Oct., 1999 ................................................

AG193/97

1/10/97

77

2573

Beehive Montessori
School (Enterprise
Bargaining) Agreement 2000
(Cancels previous Beehive
Montessori … Agreement No.AG263/98)
For prior details, see
Vol. 80, Part 1)

Whole of State

1 Jan., 2000 - 31 Dec, 2000 ....................................................

AG192/00

28/8/00

80

4057

Bells Thermalag
& Industrial Services
Asbestos Eradication
Industrial Agreement

Bells Thermalag
& Industrial Services
Pty Ltd

8 Dec., 1995 - 8 Dec., 1997 ....................................................

AG324/95

24/6/96

76

2159

Belpile Piling Industrial Agreement

Belpile 1992 Pty Ltd

29 Nov., 1994 - 28 Nov., 1996 ................................................

AG182/94

29/12/94

75

79
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Beltrco Limited
(North West)
Enterprise Bargaining
Agreement 1997

Whole of State

8 Oct., 1997 - 30 June., 1999 ..................................................

AG270/97

5/11/97

77

2877

Beltreco Ltd (WA) Malaga
Operations Enterprise
Agreement 1999

Malaga

1 Oct., 1999 - 30 Sept., 2001 ..................................................

AG178/99

17/12/99

80

39

Berkley Challenge
Industrial Agreement

Berkley Challenge
Pty Ltd

19 Oct., 1994 - 21 July, 1995 ..................................................

AG127/94

4/11/94

74

2648

Bernini Stone
and Tiles Industrial
Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG224/97

30/4/98

78

1625

Berri Ltd (Balcatta Plant)
Enterprise Agreement 2000
(Replaces previous Berri
Ltd … Agreement
No. AG19/99.
For prior details, see
Vol. 80, Part 1)

Berri Ltd
7 Ledgar Road, Balcatta

1 Aug., 2000 – 1 Aug., 2002 ...................................................

AG188/00

8/9/00

80

4060

Berrivale Orchards Ltd
Enterprise Agreement 1997

Ledger Road
Balcatta WA

2 Jun., 1997 - 1 Jun., 1998 ......................................................

AG274/97

13/1/98

78

599

Best Yet Builders
Cleans Industrial
Agreement

Whole of State

28 Oct, 1998 - 31 Oct 1999 .....................................................

AG241/98

17/12/98

79

113

Bethseda (HSOA)
Administrative
Staff Agreement
1998
(Replaces AG321/96)

Whole of State

11 Mar, 1999 - 14 Dec 2000 ...................................................

AG38/99

26/3/99

79

989

Beton Contractors
Industrial Agreement

Beton Contractors
Pty Ltd

23 Aug., 1995 - 31 July, 1997 .................................................

AG153/95

10/10/95

75

2960

BHP Building Products Myaree Performance
Payments Scheme
Agreement 1995
(Superseded by AG84/97)

Whole of State

1 Jan., 1995 - 28 Feb 1997 ......................................................

AG3/96

14/2/96

77

874

BHP Building Products
Myaree Enterprise
Agreement 2000/2001
(Replaces and Cancels
previous BHP Building …
Agreement No. AG129/99.
For prior details, see
Vol. 80, Part 1)

BHP Building
Products, Myaree

1 Jan., 2000 – 31 Aug., 2001 ..................................................

AG140/00

3/7/00

80

2889

BHP Building Products
Osborne Park Enterprise
Agreement 2000/2001
(Cancels previous BHP
Building … Agreement
No.AG114/99.
For prior details see
Vol. 79, Part 2)

BHP Building Products
14 Howe Street, Osborne
Park

1 Jan., 2000 – 31 Aug., 2001 ..................................................

AG111/00

23/5/00

80

2490

BHP Cadjebut Enterprise
Bargaining Agreement 1993

Cadjebut in the Kimberly
Region of W.A.

19 Aug., 1993 - 19 Feb., 1996 or Completion ........................

AG36/93

24/8/93

73

2375

BHP Direct
Reduced Iron Pty
Limited HBI - Port
Hedland Operation
Industrial Agreement
1996

Whole of State

20 Aug., 1997 - 19 Aug., 2000 ................................................

AG294/96

5/9/97

77

2213

BHP Direct Reduced
Iron Pty Limited HBI Port Hedland Operations
Industrial Agreement
2000

HBI – Port Hedland
Operation, WA

7 Sept., 2000 – 6 Sept., 2003 ..................................................

AG193/00

7/9/00

80

4068

BHP Iron Ore Enterprise
Bargaining Agreement

Iron Ore Production and
Processing operations of
previously operated
by Mt Newman Pty
Ltd between 18th
and 26th parallel
of South Latitude

14 July, 1993 - 13 July, 1995 ..................................................
No. 1482/2001 (BHP Iron Ore Pty Ltd ceased to be party
to the Agreement) ..................................................................

C314/93

14/7/93

73

2487

…

14/8/01

81

2562

BHP Iron Ore
Enterprise Bargaining
Agreement 1997

All Employees
Employed by BHP
Iron Ore Pty Ltd

25 Nov., 1997 - 24 Nov., 1999 ................................................
No. 1481/2001 (BHP Iron Ore Pty Ltd ceased to be party
to the Agreement) ..................................................................

AG333/97

13/1/98

78

601

…

14/8/01

81

2562

BHP Iron Ore
(Goldsworthy) Pty Ltd
Enterprise Bargaining
Agreement

Iron Ore Production
and Processing
Industry Operations
of Hamersley Iron
Pty Ltd between
18th and 26th
parallel of South
Latitude

25 June, 1994 ..........................................................................
No. 1483/2001 (BHP Iron Ore Pty Ltd ceased to be party
to the Agreement) ..................................................................

C228/94

22/6/94

74

1967

…

14/8/01

81

2562

BHP Iron Ore Pty Ltd
Driver Only Operation
Agreement 1999

Mt Newman

21 April, 1999 – 20 April, 2001 ..............................................
No. 1480/2001 (BHP Iron Ore Pty Ltd ceased to be party
to the Agreement) ..................................................................

AG67/99

21/4/99

80

1771

…

14/8/01

81

2562

BHP Steel-Rod & Bar
Products - Kwinana Works
- Steel Industry
Enterprise Bargaining
Agreement 1993

BHP Rod and Bar
Products Division
Kwinana Works

25 Nov., 1993 - 24 Nov., 1995 ................................................

AG45/93

25/11/93

73

3388

B.H.P. TransportKwinana Enterprise
Bargaining Agreement,
1993

Bulk Handling and
Rail Terminal
Operations of BHP
Transport Kwinana

23 Sept., 1993 - 21 April, 1995 ...............................................

AG55/93

29/9/93

73

2680
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B.H.P. Transport
Kwinana Enterprise
Bargaining Agreement,
1995

Bulk Materials
Handling, Kwinana
Rail Terminal and
Vehicle Maintenance
Operations

27 Nov., 1995 - 21 April, 1997 ...............................................

AG 285/95

3/1/96

76

75

BHP Transport Pty Ltd
Kwinana Bulk Materials
Handling Enterprise BarGaining Agreement 1998

BHP Transport Pty Ltd
Kwinana

16 Feb, 1998 - 16 Aug 1999 ...................................................

AG83/98

15/2/99

79

724

BHP Transport Pty Ltd
Kwinana Logistics Enterprise Agreement 1998

BHP Transport Pty Ltd
Kwinana Logistics

16 Feb, 1998 - 16 Aug, 2000 ..................................................

AG25/98

19/3/99

79

1001

BHP Western Australian
Service Centre Enterprise
Bargaining Agreement
2000/2001
(Cancels previous BHP
WesternAustralian …
Agreement No.AG121/99.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 Jan., 2000 – 31 Aug., 2000 ..................................................

AG136/00

23/6/00

80

2893

Bill Stevens Applied
Applicators Industrial
Agreement

Bill Stevens Applied
Applicators Pty Ltd

8 Sept., 1995 - 31 July, 1997 ...................................................

AG158/95

10/10/95

75

2962

Bill Stevens Plasterworld
Industrial Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG10/98

25/3/98

78

1144

Binder (WA) Enterprise
Bargaining Agreement 1998

Whole of State

4 Dec., 1997 - 3 Dec., 1998 ....................................................

AG12/98

5/3/98

78

825

Binder (WA) Enterprise
Bargaining Agreement 1999

Whole of State

1 June, 1999 – 31 May, 2001 ..................................................

AG115/99

30/8/99

79

2345

Bindoon Tiling
Industrial Agreement

Garry Dunk t/a Bindoon
Tiling

7 Sept., 1995 - 31 July, 1997 ...................................................

AG215/95

7/12/95

76

79

Bisschops Industries
Industrial Agreement

Whole of State

1 Aug., 1997 – 31 Oct., 1999 ..................................................

AG339/97

2/6/98

78

1989

B Kernaghan & Co
Domestic and Minor
Industrial Agreement

Whole of State

7 Feb., 1996 - 31 July, 1997 ....................................................

AG54/96

11/12/96

77

29

B Kernaghan & Co
Industrial Agreement

Whole of State

4 Apr., 1995 - 31 July, 1996 ....................................................

AG52/95

19/4/95

75

1527

B Kernaghan & Co
Industrial Agreement

Whole of State

13 Sept., 1995 - 31 July, 1997 .................................................

AG220/95

22/11/95

76

80

B Kernaghan & Co
Industrial Agreement

Whole of State

12 Dec., 1996 - 31 July, 1997 .................................................

AG27/96

6/12/96

76

4901

B Kernaghan & Co
Subiaco Grandstand
Construction Project
Agreement 1994

Subiaco Grandstand
Construction Project

Commencement - Completion ................................................

AG53/95

16/5/95

75

1845

BKM Construction TiltUp Industrial Agreement

Brendan Maine t/a
BKM Construction
and employees engaged
in the manufacturing
and construction of
tilt up panels

21 Dec., 1994 - 31 July, 1995 .................................................

AG196/94

29/12/94

75

81

Blackbeard and Co
Industrial Agreement

Whole of State

27 Nov., 1996 - 31 July., 1997 ................................................

AG298/96

27/11/96

77

337

Blackadder Construction
Services (Australia) A.C.N.
075 296 883 Scaffolding
Industrial Agreement

Whole of State

20 Nov., 1996 - 19 Nov., 1998 ................................................

AG281/96

20/11/96

77

334

Blackadder Formwork/
BLPPU and the CMETU
Collective Agreement 1999.
(Cancels previous Blackadder
… Agreement No. AG37/99.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG191/99

21/2/00

80

468

Blackadder Scaffolding
Services/BLPPU Collective
Agreement 1999.
(Replaces previous Blackadder
Scaffolding … Agreement
No. AG232/98.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov, 1999 - 1 Nov, 2002 ......................................................

AG204/99

24/3/00

80

1038

Blessed Virgin Mary
Non-Teaching Staff
Enterprise Bargaining
Agreement 1999
(Replaces Institute of
Blessed Virgin Mary
… Agreement 1997
No. AG307/97.
For prior details,
see Vol. 79, Part 1)

Whole of State

18 Aug., 1999 – 31 Dec., 1999 ...............................................

AG47/99

18/8/99

79

2350

Blowflex Moulding PTY.
LTD, Western Australian
Enterprise Bargaining
Agreement 2000

Blowflex Moulding

14 Dec., 1998 – 14 June, 2001 ................................................

AG160/00

8/9/00

80

4071

Bluestream Commercial
Industrial Agreement

Whole of State

19 May, 1999 – 31 Oct., 1999 .................................................

AG88/99

22/7/99

79

2133

BMB Scaffold
Industrial Agreement

Ben Cant t/a BMB
Scaffold

26 Oct., 1995 - 31 July, 1997 ..................................................

AG276/95

7/12/95

76

82
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Bob Edward’s & Co
Industrial Agreement

Bod Edward’s & Co

Bobrik/BLPPU and the
CMETU Collective
Agreement 2000
(Cancels previous Bobrik
… Agreements
No. AG46/1995 &
No. AG 204/97.
For prior details, see
Vol. 79, Part 2)

Date of
Operation

No. of
Agreement

Date
Delivered

1 Aug., 1995 - 31 July, 1997 ...................................................

AG61/95

18/5/95

75

1848

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG106/00

19/5/00

80

2499

Bobrick Constructions
Bricklaying Industrial
Agreement

Bobrick Constructions
Pty Ltd

1 Aug., 1995 - 31 July, 1997 ...................................................

AG127/95

7/9/95

75

2725

BOC Gases Australia
Limited Perth Operations
Agreement 1999

Whole of State

1 July, 1999 – 31 Dec., 2000 ...................................................

AG158/99

20/12/99

80

44

Boddington Pine
Operations Agreement

Bunnings Boddington
Pine Operations

16 Sept., 1991 - 15 Sept., 1993 ...............................................

AG2/91

17/9/91

71

2510

Boral Building
Services Industrial
Agreement

Boral Building
Services Pty Ltd

15 Dec., 1995 - 31 July, 1995 .................................................

AG200/94

30/1/95

75

562

Boral Castings Pty Ltd
- Perth Works Enterprise Agreement
1993

Establishment of
Boral Castings Pty
Ltd, Adams Drive,
Welshpool

8 April, 1993 - 8 Oct., 1993 ....................................................

AG17/93

19/4/93

73

1249

Boral Quarries
(Enterprise Bargaining)
Consent Agreement, 1994

Boral Quarries,
Orange Grove

21 Nov., 1994 - 20 Nov., 1996 ................................................

AG139/94

21/11/94

75

83

Boral Resources
(WA) Ltd (Trading As
Boral Quarries)
Enterprise Bargaining
Agreement, 1997
(Cancels No. AG271/97)

Whole of State

4 Nov., 1999 – 17 Feb., 2001 ..................................................

AG94/99

4/11/99

79

3207

Boral Transport
Mechanics Enterprise
Bargaining Agreement
1998

Whole of State

27 Aug, 1998 - 27 Feb, 2001 ..................................................

AG262/98

18/1/99

79

404

Boskovski Brick
And Wall Paving Pty Ltd
Industrial Agreement

Whole of State

8 Mar., 1996 - 31 July., 1997 ..................................................

AG53/96

8/3/96

77

41

Boskovksi Industrial
Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG212/97

2/6/98

78

1992

Bovis Industrial
Agreement

Whole of State

4 May, 1999 – 31 Oct., 1999 ...................................................

AG80/99

17/6/99

79

1913

BP Refinery Kwinana
CMETU Employees
Agreement 1996

BP Oil Kwinana

1 Jan., 1996 - 31 Dec., 1996 ...................................................

AG85/96

24/5/96

76

1720

BP Refinery Kwinana
Pty Ltd Site Agreement
1994

Members of Union
engaged by BP Oil
Kwinana in its
Operations Area,
Kwinana

16 Jan., 1994 - 31 Dec., 1995 .................................................

AG7/95

10/3/95

75

1529

BP Refinery –
Kwinana VDU 2 Stage 1
Upgrade – Project
Agreement 1998

Kwinana BP
Refinery

24 Nov., 1998 – Practical completion of project .....................

AG117/98

24/11/98

78

4566

Brad Brick Bricklaying
Industrial Agreement

Delkey Holdings Pty
Ltd t/a Brad Brick

15 Sept., 1995 - 31 July, 1997 .................................................

AG182/95

10/10/95

75

2963

Bradken Perth, Western
Australia (Enterprise
Bargaining) Agreement
1993

Establishment of
Bradken Perth

10 June, 1993 - 13 June, 1994 ................................................

AG25/93

9/7/93

73

1795

Bradken Perth, Western
Australia (Enterprise
Bargaining) Agreement
1994

Establishment of
Bradken Perth

10 June, 1994 - 10 Dec., 1994 ................................................

AG80/94

29/8/94

74

2107

Bradken Perth,
Western Australian
(Enterprise Bargaining)
Agreement 1995

Bradken Perth

12 Dec., 1995 - 10 Mar., 1996 ................................................

AG330/95

31/1/96

77

1136

Bradken Perth Western
Australian Machineshop
(Enterprise Bargaining)
Agreement 1993

Establishment of
Bradken Perth
Machineshop

8 April, 1993 - 8 Oct., 1993 ....................................................

AG16/93

19/4/93

73

1252

Bradken Perth, Western
Australia Machineshop
(Enterprise Bargaining)
Agreement

Bradken Perth
Machineshop

16 Nov., 1993 - 8 Apr., 1994 ...................................................

AG69/93

10/12/93

74

70

Brady’s Building Products
(Enterprise Bargaining)
Agreement 1999

Whole of State

10 Mar., 2000 - 31 Oct., 2002 .................................................

AG181/99

10/3/00

80

1387

Brady’s Building
Products Industrial
Agreement

Whole of State

19 June., 1997 - 31 Dec., 1997 ...............................................

AG94/97

8/7/97

77

1901

Brady’s Building
Products Industrial
Agreement

Whole of State

13 Aug., 1998 – 31 Dec., 2000 ...............................................

AG161/98

12/10/98

78

3993
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Brambles Western
Australia - Placer (Granny
Smith) Operation Gold
Mining and Processing
Agreement 1996

Placer (Granny Smith)
Operation of Brambles
Western Australia

6 Dec., 1996 – 5 Dec., 1998 ....................................................

AG330/96

6/3/97

77

629

Breadcarters (Metropolitan
and Collie) Supplementary
Agreement
(See Award 35/1963)

Radius of 28 miles
from G.P.O. Perth
and radius of 5
miles from G.P.O.
Collie

10 Jan., 1967 - 9 Feb., 1967 ....................................................

AG1/67

13/1/67

46

1353

Bregma Industrial
Agreement

Bregma Pty Ltd

11 Nov., 1994 - 31 July, 1995 .................................................

AG135/94

11/11/94

74

2944

Bregma Industrial
Agreement

Bregma Pty Ltd

8 Sept., 1995 - 31 July, 1997 ...................................................

AG147/95

10/10/95

75

2964

Bregma Formwork
Industrial Agreement

Whole of State

30 Sept., 1998 – 31 Oct., 1999 ...............................................

AG226/98

24/11/98

78

4568

Brewery Craftsmen
Agreement, 1979

Whole of State

7 Oct., 1979 - 7 Oct., 1980 ......................................................

C368A/79

27/9/79

59

1432

Brewery Engine Drivers
and Firemen Agreement
1979

Workers engaged in
the Canning Vale
Brewery

7 Oct., 1979 - 6 Oct., 1980 ......................................................

C368B/79

7/10/79

59

1438

Brick Work Pty
Ltd Industrial Agreement

Brick Work Pty Ltd

1 Aug., 1995 - 31 July, 1997 ...................................................

AG95/95

6/7/95

75

2134

Brick Work
Industrial Agreement

Brick Work Pty Ltd

20 Mar.., 1996 - 31 July, 1997 ................................................

AG302/95

20/3/96

76

946

Bridge House - Salvation
Army Agreement 2000
(Replaces previous Bridge
House … Agreement
No.AG144/99.
For prior details, see
Vol. 80, Part 2)

Whole of State

6 Feb., 2001 – 05 Feb., 2002 ...................................................

AG242/00

06/02/01

81

411

Brightwater Care Group
Incorporated Hospital
Salaried Officers Enterprise
Agreement 2000
(Replaces and Cancels
previous Brightwater
Care … Agreement
No. AG78/99.
For prior details, see
Vol. 79, Part 2)

Whole of State

30 May, 2000 - 31 Jan., 2002 ..................................................

AG108/00

30/5/00

80

2505

Brinkworth Drainage Contractors Industrial Agreement

Brinkworth Drainage
Contractors

28 Mar., 1996 - 31 Aug., 1997 ................................................

AG98/96

8/5/96

76

1733

Bristile Clay Tiles
Enterprise Agreement
1993

Establishment of
Bristile Clay
Tiles, Harper
Street, Caversham

26 July, 1993 - 25 July, 1994 ..................................................

AG33/93

11/8/93

73

2380

Bristile Clay Tiles
Enterprise Agreement
1995

Bristile Ltd as Manager
for Bristile Clay Tiles
Caversham

22 Oct., 1995 - 22 Oct., 1997 ..................................................

AG287/95

24/6/96

76

2161

Bristile Clay Tiles
Maintenance Enterprise
Agreement 1994

Establishment of
Bristile Clay
Tiles, Harper
Street, Caversham

23 Sept., 1994 - 22 Sept., 1995 ...............................................

AG102/94

23/9/94

74

2343

Bristile Clay Tiles
Production Enterprise
Agreement 1994

Bristile Clay Tiles
Cavisham

15 Nov., 1994 - 14 Nov., 1995 ................................................

AG130/94

15/11/94

74

2945

Britt Bricklaying
Industrial Agreement

Britt Bricklaying

1 Aug., 1995 - 31 July, 1997 ...................................................

AG62/95

18/5/95

75

1849

Broad Construction
Services Industrial
Agreement

Broad Construction
Services Pty Ltd

17 Aug., 1994 - 31 July, 1995 .................................................

AG195/94

29/12/94

75

87

Brownbuilt Metalux
Enterprise Bargaining
Agreement

Brownbuilt Metalux

18 May, 1994 - 30 June, 1995 .................................................

AG34/94

18/5/94

74

1510

Brownbuilt Pty Ltd,
Osborne Park WA
Agreement 1999
(Replaces AG133/97)

Osborne Park, WA

1 July, 1999 – 30 June, 2000 ...................................................

AG159/99

29/11/99

79

3588

Brownbuilt Pty Limited,
Osborne Park, WA
Agreement 2000

Osborne Park, WA

20 Nov., 2000 – 20 Nov., 2001 ...............................................

AG291/00

9/02/01

81

417

Brownbuilt Metalux
Industries Redundancy
Agreement 1998-99

Whole of State

30 June, 1998 – 30 June, 1999 ................................................

AG225/98

20/11/98

78

4572

Brownes Dairy North
Perth Clerical (Enterprise
Bargaining) Agreement
1994

Brownes Dairy,
North Perth

11 Nov., 1994 - 11 Nov., 1996 ................................................

AG193/94

23/2/95

75

564

Brownes Dairy North
Perth (Enterprise
Bargaining) Agreement
1995

Brownes Dairy Pty
Ltd

14 Dec., 1994 - 14 Dec., 1996 ................................................
No. 1380/2001 (Brownes Dairy Pty Ltd ceased to be
party to the Agreement) .........................................................

AG14/95

12/4/95

75

1544

…

26/7/01

81

2437

Brown Dairy
North Perth (Enterprise
Bargaining) Agreement
1996

Whole of State

15 Dec., 1996 - 15 Dec., 1998 ................................................

AG65/95

18/4/97

77

1139

Budget Cabinets
& Maintenance
Industrial Agreement

Howland Holdings Pty
Ltd t/a Budget Cabinets
& Maintenance

7 May, 1996 - 31 July, 1997 ....................................................

AG144/96

20/6/96

76

2165
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Budget Hoists/BLPPU and
the CMETU Collective
Agreement 1999
(Cancels previous Budget
Hoists … Agreement
No. AG98/99.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov, 1999 – 1 Nov., 2002 ....................................................

AG245/99

8/3/00

80

1042

Building Trades
(University of W.A.)

Area Controlled by
the University of
W.A.

1 Nov., 1977 - 30 Oct., 1980 ...................................................

AG1/78

4/1/78

58

75

Bulong Nickel
Project Construction
Agreement 1997-1998
(AFMEPKIU/CEPU)

Bulong Nickel
Construction Project
Site

6 Oct., 1997 - Commission of Plant ........................................

AG53/98

18/5/98

78

1996

Bulong Nickel
Project Construction
Agreement 1997-1998
(CMETU/WABLPPU)

Bulong Nickel
Construction Project
Site

6 Oct., 1997 - Commission of Plant ........................................

AG52/98

18/5/98

78

1999

Bunbury Cathedral
Grammar School Inc.
(Enterprise Bargaining
Agreement) 2000
(Replaces previous
Bunbury Cathedral …
Agreement No. AG355/97.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 Jan., 2000 – 31 Dec., 2000 ...................................................

AG174/00

28/8/00

80

4076

Bunbury Cathedral
Grammar School (Non
Teaching Staff Enterprise
Bargaining) Agreement
1998

Whole of State

1 July, 1998 – 31 Dec., 1999 ...................................................

AG116/98

9/9/98

78

3656

Bunbury Cathedral
Grammar School (NonTeaching Staff Enterprise
Bargaining) Agreement
2000

Whole of State

1 Jan., 2000 – 31 Dec., 2001 ...................................................

AG143/00

11/8/00

80

4080

Bunnings Building
Supplies (Non
Warehouse Stores)/
SDA Agreement 1998

Whole of State

22 Dec, 1998 - 31 Dec, 2001 ..................................................

AG274/98

8/1/99

79

117

Bunnings Forrest
Products Pty Ltd (Enterprise Bargaining) Agreement 1996

Bunnings Forrest
Products Pty Ltd

25 Oct., 1996 - 24 Oct., 1998 ..................................................
No. 1094/2001 (Sotico Pty Ltd (Formally Bunnings
Forrest Products Pty Ltd) ceased to be party to the
Agreement) ............................................................................

AG311/96

7/1/97

77

340

…

-

81

2562

Bunnings Forrest Products
(Enterprise Bargaining)
Agreement 1998
No. AG119/99.
(Replaced and Cancelled
by Sotico Pty Ltd,
Bunbury Port (Enterprise
Bargaining) Agreement
No. AG153/00.
For prior details, see
Vol. 80, Part 1)

Pty Ltd, Bunbury Port

Bunnings Forest
Products Pty Ltd
(Enterprise
Bargaining)
Agreement 1998

Manjimup
Engineering
Workshop

1 Jan, 1999 - 1 Jan 2001 ..........................................................

AG11/99

26/2/99

79

731

Bunnings Forest Products
Agreement 1998
No. AG285/98
(Cancels previous Bunnings
Ltd … Agreements
No. AG11/1992 &
No. AG53/1994)
(Replaced and Cancelled
by Sotico Pty Ltd Enterprise
Bargaining Agreement
No. AG203/00.
For prior details, see
Vol. 80, Part 1)

Pty Ltd Enterprise

Bunnings Forrest Products
Pty Ltd Store-persons
(Enterprise Bargaining)
Agreement 1996

Bunnings Forrest
Products Pty Ltd

1 July., 1996 - 30 June., 1998 .................................................

AG300/96

12/12/97

77

43

Bunnings Forest Products
Pty Ltd Storepersons
Enterprise Agreement 1998

Whole of State

7 Jan, 1999 - 30 June 2000 ......................................................

AG277/98

13/1/99

79

415

Burswood International
Resort Casino Employee’s
Industrial Agreement
1997
(Replaces and Supersedes
the Burswood Island Resort
Employees Award
No. A23/1985 & A25/1985;
Burswood Resort
Casino … Agreement
1993 Amendment Agreement 1995 No. AG132/95
and Hotel and Tavern
Workers Award 1978
No. R31/1977 insofar as
area of land occupied by
Burswood Island Resort
in State of WA)

Whole of State

18 July., 1997 - 17 July., 1999 ................................................

AG164/97

12/8/97

77

2217
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Burswood International
Resort Casino Employees’
Industrial Agreement
2000

Burswood

20 Dec., 1999 - 21 June, 2000 ................................................

AG243/99

30/12/99

80

49

Burswood Resort
Casino Employees’
Industrial Agreement
1993

Burswood Resort
Management Limited

8 Dec., 1993 - 7 Dec., 1994 ....................................................

AG85/93

21/12/93

74

72

Burswood Resort Casino
(Electronic Servicepersons) Enterprise
Agreement

Area Occupied by
Burswood Resort
Casino

9 Mar., 1993 - 8 Mar., 1994 ....................................................

AG1/93

19/4/93

73

1254

Burswood Resort Casino
Employees’ Industrial
Agreement 1993 Amendment Agreement 1995

Whole of State

4 Sept., 1995 - 1 Dec., 1996 ....................................................

AG132/95
…

4/9/95
8/10/96

75
76

2522,
4171

Burswood Resort Casino
(Maintenance Employees)
Enterprise Agreement

Area Occupied by
Burswood Resort
Casino

9 Mar., 1993 - 8 Mar., 1994 ....................................................

AG2/93

19/4/93

73

1257

Buttercup Bakers (WA)
Enterprise Agreement
1997

Buttercup Bakeries
Malaga

27 Feb., 1997 - 26 Feb., 1998 .................................................

AG40/97

22/2/97

77

633

Buttercup Bakeries Malaga
(WA) Bakehouse – Enterprise
Agreement 2000
(Replaces previous Buttercup
… Agreement No. AG93/93)

Whole of State

6 June, 2000 – 20 May, 2001 ..................................................

AG144/00

6/6/00

80

2898

Buttercup Bakeries
(WA) Bread Room, Sales
& Distribution and
Maintenance, Enterprise
Agreement 1998
(Replaces previous
Buttercup Bakers (Malaga) –
… Agreement 1996
No. AG46/96 and
Buttercup Bakeries
(Malaga) … Agreement
1993, No. AG93/1993)

Whole of State

20 Aug., 1998 – 19 May, 2001 ................................................

AG157/98

15/9/98

78

3997

Butynol Fixers/BLPPU
Collective Agreement
1999
(Cancels previous Butynol
Fixers … Agreements
No. AG 240/1995
& No. AG 296/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG232/99

8/3/00

80

1048

C & J Rigging Industrial
Agreement

C & J Rigging

15 Sept., 1995 - 31 July, 1997 .................................................

AG191/95

10/10/95

75

2967

C & J Rigging
Industrial Agreement

Whole of State

15 Sept., 1997 - 31 Oct., 1999 ................................................

AG186/97

1/10/97

77

2577

C & L Ceilings Wall
and Ceilings Industrial
Agreement 1996

C & L Ceilings Pty Ltd

7 June, 1996 - 31 July, 1997 ...................................................

AG74/96

10/7/96

76

2528

C & L Ceilings/BLPPU
Collective Agreement 2000

Whole of State

25 Nov., 1999 - 1 Nov., 2002 ..................................................

AG122/00

2/06/00

80

2543

C&S Perrot
Industrial Agreement

C. Perrot t/a C&S
Perrot

12 Sept., 1995 - 31 July, 1997 .................................................

AG225/95

22/11/95

76

85

Cabsteel Industries
Industrial Agreement

Whole of State

Commencement - Completion ................................................

AG333/96

3/2/97

77

346

Cambridge Private
Hospital HSOA
Enterprise Agreement
1998

Cambridge Private
Hospital

20 May, 1998 – 30 June, 1999 ................................................

AG38/98

20/5/98

78

2638

Canterbury Painting
Services Industrial
Production Agreement
1996

Alan Dyer t/a
Canterbury Painting
Services

1 Aug., 1995 - 31 July, 1997 ...................................................

AG188/95

10/10/95

75

2965

Canterbury Painting
Services Domestic
and Minor Industrial
Agreement

Whole of State

2 Feb., 1996 - 31 July, 1997 ....................................................

AG37/96

6/12/96

76

4903

Capel Dairy Company
Enterprise Agreement
1994

Capel Dairy Company

19 Apr., 1995 - 1 Nov., 1996 ...................................................

AG177/94

25/5/95

75

1850

Cape Modern Joint
Venture/BLPPU and the
CMETU Collective
Agreement 1999
(Cancels previous Cape
Modern … Agreements No. AG 61/96
& No. AG 221/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov, 2002 .....................................................

AG2461/99

8/3/00

80

1054

Cape Modern Workshop
Employees’ Agreement

Cape Modern
Perth Workshop

1 Nov, 1998 - 1 Nov, 2000 ......................................................

AG254/98

13/4/99

79

1348

Capricorn Concrete
Pty Ltd Industrial
Agreement 1996

Capricorn Concrete
Pty Ltd

18 July, 1996 - 31 July, 1997 ..................................................

AG16/96

18/7/96

76

2532
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Capricorn Conc Pty/BLPPU
and the CMETU Collective
Agreement 2000
(Replaces and Cancels
Capricorn Concrete
Industrial Agreement
No. AG216/1997.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG206/00

11/9/00

80

4661

Caprigg Industrial
Agreement 1996

Caprigg

2 Aug., 1996 - 31 July, 1997 ...................................................

AG188/96

6/9/96

76

3856

Career Start Traineeships (Esperance
Group Training)
Agreement

Esperance Group
Trainees under
Career Start
Traineeships

29 Mar., 1995 - 31 Dec., 1996 ................................................

AG194/94

29/3/95

75

898

Carey Baptist College
Inc. (Enterprise Bargaining)
Agreement 2000

Whole of State

12 Oct., 2000 – 31 Dec., 2000 ................................................

AG213/00

12/10/00

80

5004

Cargill Australia
Limited Enterprise
Bargaining Agreement
1993
(Replaces No. AG3/1992)

Cargill Salt Operations Port Hedland

1 July, 1993 - 30 June, 1994 ...................................................

C260/93

11/6/93

73

2495

Cargill Australia
Limited Enterprise
Bargaining Agreement
1993

Cargill Salt Operations Port Hedland

30 June, 1994 - 30 Dec., 1994 ................................................

C285/94

3/8/94

75

1671

Cargill Salt (A Department of Cargill
Australia Limited)
Enterprise Bargaining
Agreement 1999
(Replaces & Cancels
previous Cargill Salt
… Agreement
No. AG138/1987.
For prior details, see
Vol.79 Part 2)

Cargill Salt Port Hedland

31 May., 1999 - 31 May., 2001 ...............................................

AG169/99

10/12/99

80

61

Carlino Concreting
Industrial Agreement

Whole of State

8 Dec., 1998 - 31 Oct., 1999 ...................................................

AG352/97

10/2/98

78

837

Carrier-apac Manufacturing (WA) Enterprise
Bargaining Agreement 2000
(Replaces and Cancels
previous Carrier-apac
… Agreement
No. AG83/99.
For prior details, see
Vol.79 Part 2)

Carrier-APAC at
Ivy Street, Redcliffe WA

1 Jan.,2000 - 31 Dec., 2000 ....................................................

AG110/00

30/5/00

80

2522

Car Radio Installer
(Car Radio Installation
Industry, Australian
Traineeships) Industrial
Agreement

Any Car Radio
installer trainee
employed by
employers in
Schedule A.
Whole of State

7 Jul., 1987 - 6 Jan., 1988 .......................................................

AG13/87

7/7/87

67

1957

CASC Formwork
Industrial Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG232/97

2/6/98

78

2015

Cascade Services
Pty Ltd Industrial
Agreement

Cascade Services Pty
Ltd

13 Nov., 1995 - 31 July, 1997 .................................................

AG292/95

21/12/95

76

86

Cat Reformer III
Project Construction
Agreement 1994

Site Construction
Activities managed
by Davy John Brown
Pty Ltd at BP
Refinery Kwinana

Commencement - Completion ................................................

AG78/94

14/9/94

74

2345

Catalano & Kurth
Industrial Agreement

Whole of State

1 Aug., 1997 – 31 Oct., 1999 ..................................................

AG350/97

30/9/98

78

3660

Catalano & Kurth/BLPPU
and the CMETU
Collective Agreement
2000

Acacia Prison Project,
Woorooloo

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG87/00

27/4/00

80

1799

Catalano & Kurth/
BLPPU and the CMETU
Collective Agreement
2000

Ocean Keys
Shopping Centre

5 Dec., 2000 – 1 Nov., 2002 ...................................................

AG284/00

17/1/01

81

420

Catering Workers
(Apprentice Cook W.A.I.T.)

Apprentices employed
by Director W.A.I.T.

7 May, 1976 - 6 May, 1980 .....................................................

AG28/76

17/5/76

56

575

Catering Workers’
(Fast Food Operations,
Catering & Restaurant)
Agreement 1979

Whole of State

7 Nov., 1979 - 6 Nov., 1982 ....................................................

AG23/79

3/12/79

59

1707

Cavlec Electrical
Engineering Services Pty
Ltd Enterprise Bargaining
Agreement
(Replaces No. AG23/95)

Cavlec Electrical
Engineering Services
Pty Ltd (ACN009
229 735)

1 Jan., 1996 - 31 Dec., 1997 ...................................................

AG75/97

28/4/97

77

1152

Cawse Nickel Project
Construction Agreement
1997 -1998

Cawse Nickel
Construction
Project

30 July, 1997 - 30 July 1998 ...................................................

AG345/97

19/2/98

78

854

CBH North
Fremantle Maintenance
Employees Partnership
(Enterprise Bargaining)
Agreement 1996

Co-operative Bulk Handling Limited

30 Sept., 1996 - Completion ...................................................

AG324/96

10/1/97

77

348
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CBI Constructors Pty
Ltd - Kwinana (Enterprise) Industrial
Agreement 1994

CBI Constructors Pty
Ltd, Old Thomas
Road, Kwinana

CBI Constructors Pty
Ltd - Kwinana (Enterprise) Industrial
Agreement 1996

Date of
Operation

No. of
Agreement

Date
Delivered

28 July, 1994 - 27 July, 1996 ..................................................

AG52/94

1/8/94

74

1891

CBI Constructors Pty
Ltd, Operations Old
Thomas Road, Kwinana

4 Oct., 1996 - 28 July, 1998 ....................................................

AG232/96

4/10/96

76

4183

CCA Snack Foods Pty
Limited (Western
Australia) Enterprise
Agreement 1992
No. AG5/1992
(Retitled The Smith’s
Snackfood Company
Limited (Western
Australia) Enterprise
Agreement 1992.
For prior details, see
Vol. 73, Part 2)

Whole of State

24 Nov., 1992 – 24 Nov., 194 .................................................

AG5/1992

7/1/92

73

66

CDJ Carpentary/BLPPU
And the CMETU Collective
Agreement 1999
(Cancels previous CDJ
Carpentry Agreement
No. AG190/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG228/99

29/03/00

80

1058

CDJ Carpentry
Industrial Agreement

Whole of State

Commencement - Completion ................................................

AG327/96

3/2/97

77

351

Ceilclad Linings
Walls and Ceiling
Industrial Agreement
1996

Meco Holdings Pty Ltd
t/a Ceilclad Linings

10 July, 1996 - 31 July, 1997 ..................................................

AG88/96

10/7/96

76

2533

Ceilcorp/BLPPU Collective
Agreement 2000

Whole of State

25 Nov., 1999 – 1 Nov., 2002 .................................................

AG126/00

2/06/00

80

2531

Ceiling and Wall
Contractors Pty Ltd/
BLPPU Collective
Agreement 2000

Whole of State

28 Nov., 2000 – 1 Nov., 2002 .................................................

AG272/00

18/12/00

81

44

Ceiling and Wall
Contractors Pty Ltd
(Westfield Shoppingtown Carousel WA
Construction Project)
Industrial Agreement

Westfield Shoppingtown
Carousel, Western
Australia Construction
Project

30 Mar, 1999 - 31 Oct, 1999 ...................................................

AG69/99

18/5/99

79

1568

Celtic Scaffolding/BLPPU
Collective Agreement
2000

Whole of State

6 May, 2000 – 5 May, 2002 ....................................................

AG123/00

2/06/00

80

2536

Central Metropolitan
College Miscellaneous
Workers Agreement 1997

Central Metropolitan
College

17 Oct., 1997 - 16 Oct., 1999 ..................................................

AG280/97

17/10/97

77

3229

Centre Ceilings/BLPPU
Collective Agreement
1999

Whole of State

25 Nov., 1999 – 1 Nov., 2002 .................................................

AG201/99

21/03/00

80

1064

Cerebral Palsy Association of Western Australia
Ltd Employees Wage
Agreement

Whole of State

8 Apr., 1997 - 7 Apr., 2000 ......................................................

AG10/97

8/4/97

77

1156

Cerebral Palsy Association of Western Australia
Ltd Salaried Staff
Enterprise Agreement
2001
(Replaces previous
Cerebral Palsy …
Agreements
No. AG124/1999 &
No. AG143/1999.
For prior details, see
Vol. 80, Part 2)

Cerebral Palsy
Association of
WA Ltd

1 Jan., 2001 – 30 Sept., 2002 ..................................................

AG289/00

16/1/01

81

443

Certificate II Composites
(Traineeship) Agreement
1997

Trainees working at
Plastics Industry

14 Apr., 1997 - 1 July., 1998 ...................................................

AG211/97

20/11/97

77

3235

Certificate II Composites
(Traineeship) Agreement

Whole of State

1 Feb., 1998 – 1 Feb., 1999 .....................................................

AG86A/98

13/8/98

78

3422

Certificate II Composites
(Traineeship) Agreement

Whole of State

1 Feb., 1998 – 1 Feb., 1999 .....................................................

AG86C/98

13/8/98

78

3425

Certificate II Composites
(Traineeship) Agreement

Whole of State

1 Feb., 1998 – 1 Feb., 1999 .....................................................

AG86D/98

13/8/98

78

3427

Certificate II Composites
(Traineeship) Agreement

Whole of State

1 Feb., 1998 – 1 Feb., 1999 .....................................................

AG86E/98

13/8/98

78

3429

Certificate II Composites
(Traineeship) Agreement

Whole of State

1 Feb., 1998 – 1 Feb., 1999 .....................................................

AG86F/98

13/8/98

78

3432

Certificate II Composites
(Traineeship) Agreement

Whole of State

1 Feb, 1998 - 1 Feb, 1999 .......................................................

AG86b/98

13/8/98

79

1005

Cervantes Electrics
Pty Ltd Enterprise
Bargaining Agreement

Whole of State

1 Jan., 1996 - 1 Jan., 1998 .......................................................

AG123A/97

9/10/97

77

2880

Cervantes Electrics
Pty Ltd (Maintenance
Operations) Enterprise
Bargaining Agreement 1997

Nelson Point and
Finucane Island

Nov., 1996 - 31 Oct., 1998 .....................................................

AG123B/97

9/10/97

77

2884

(120)
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CGO Painting
Contractors Domestic
and Minor Industrial
Agreement

Collopy P.,
Glasson P. and
Owens M. t/a
CGO Painting
Contractors

April, 1996 - 31 July, 1997 .....................................................

AG114/96

10/6/96

76

1736

CGO Painting
Contractors Industrial
Agreement

Collopy P.,
Glasson P., and
Owens M. T/a
CGO Painting
Contractors

April, 1996 - 31 July, 1997 .....................................................

AG113/96

10/6/96

76

1738

Character Roofing/
BLPPU and the CMETU
Collective Agreement
2000

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG212/00

11/9/00

80

4666

Character Roofing
Industrial Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG265/97

6/2/98

78

2019

Charter Plumbing
& Gas Industrial
Agreement

Whole of State

4 Sept., 1996 - 31 July, 1997 ...................................................

AG258/96

18/11/96

76

4905

Chemical Workers
(Wundowie)

Employees in Refinery
Section of Wood
Distillation,
Charcoal Iron and
Steel Industry,
Wundowie

24 Sept., 1973 - 23 Sept., 1974 ...............................................

AG20/73

10/10/73

53

1483

Chicken Treat Employees,
Dunsborough SDA
Enterprise Agreement
1998
(Replaces The Shop and
Warehouse (Wholesale
and Retail Establishments)
State Award 1977
No. R32/1976 in respect
to the Parties to this
Agreement

Dunsborough

16 Feb, 1999 - 30 June 2000 ...................................................

AG244/98

16/2/99

79

737

Chicken Treat Employees
Narrogin SDA
Enterprise Agreement
1998
(Replaces Retail Food
Establishments Employees
Agreement
No. AG15/1992 in
respect to the Parties
to this Agreement)

Whole of State

28 Oct, 1998 - 30 June 2000 ...................................................

AG243/98

16/12/98

79

120

Chicken Treat Employees,
Padbury SDA Enterprise
Agreement 1998
(Replaces The Shop
and Warehouse
(Wholesale and
Retail Establishments) State Award
1977 in respect to
the parties to this
Agreement)

Whole of State

28 Oct, 1998 - 30 June 2000 ...................................................

AG246/98

16/12/98

79

131

Chicken Treat Employees,
Rockingham SDA
Enterprise Agreement
1998
(Replaces Retail Food
Establishments
Employees Agreement
No. AG15/1992
in respect to
the parties to this
Agreement)

Whole of State

28 Oct, 1998 - 30 June 2000 ...................................................

AG245/98

23/12/98

79

142

Chiquita Mushrooms
Pty Ltd Western
Australian Mushroom
Production Agreement 1999
(Cancels Campbell Mushrooms … Agreement 1998
No. AG70/98)

Whole of State

4 Nov., 1999 – 1 Feb., 2001 ....................................................

AG148/99

4/11/99

79

3217

Christ Church Grammar
School Inc (Enterprise
Bargaining) Agreement
2000
(Replaces previous Christ
Church … Agreement No. AG126/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Jan., 2000 – 31 Dec., 2002 ...................................................

AG19/00

2/03/00

80

487

Christ Church Grammar
School Inc (Support
Staff Enterprise Bargaining)
Agreement 2000
(Cancels previous Christ
Church … Agreement
No. AG122/1999.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 Jan., 2000 – 31 Dec., 2002 ...................................................

AG224/00

12/10/00

80

5008

City of Armadale
Building Employees
Enterprise Bargaining
Agreement 1998

City of Armadale

1 July, 1998 – 31 July 2000 ....................................................

AG39/99

13/9/99

79

2742

City of Bunbury
(State) Enterprise
Agreement No. 2
(Replaces No. AG121/95)

Whole of State

12 Mar., 1998 - 11 Mar., 2001 ................................................

AG1/98

12/3/98

78

1170
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The City of Canning
1995 and Engineering
Workshop Employees
Enterprise Bargaining
Agreement 1996

Whole of State

9 Dec., 1996 - 8 Dec., 1998 ....................................................

AG312/96

9/12/96

76

4907

City of Cockburn
(Building & Engineering)
Enterprise Agreement
1997

City of Cockburn
maintenance employees

7 May., 1997 - 6 May., 1999 ...................................................

AG322/97

25/11/97

77

3239

City of Fremantle
Enterprise Agreement
No. 2 of 1995

City of Fremantle

18 Dec., 1995 - 30 June, 1997 ................................................

AG279/95

18/12/95

76

88

City of Geraldton
Workshop Staff Enterprise
Agreement 1997

Whole of State

15 Dec., 1997 ..........................................................................

AG379/97

6/3/98

78

840

City of Mandurah
City Fleet Industrial
Agreement 1998

Mandurah

25 May 1999 - 24 May 2001 ..................................................

AG41/99

25/5/99

79

1572

City of Melville
Mechanical Workshop
Enterprise Agreement 1997

City of Melville

1 Sept., 1997 - 1 Sept., 1999 ...................................................

AG260/97

5/11/97

77

2885

City of Perth Agreement
Outside Workforce) 1999
Agreement

City of Perth

25 Feb., 2000 ...........................................................................

AG160/99

25/2/00

80

490

City of Perth Agreement
Outside Workforce) 1999
Agreement

City of Perth

25 Feb., 2000 ...........................................................................

AG1/00

25/2/00

80

502

City of Perth Combined
Trades Area Enterprise
Agreement

City of Perth Trade
Workshop, Osborne
Park depot, Roberts
Road

3 June, 1994 - 2 June, 1995 .....................................................

AG44/94

3/6/94

74

1512

City of Stirling
(Building Maintenance
Section) Enterprise
Agreement
(Cancels previous City
of Stirling … Agreement
No. AG156/96.
For prior details, see
Vol. 79, Part 2)

Building Maintenance
Section of City of Stirling

1 June, 2000 - 1 Nov., 2000 ....................................................

AG118/00

1/6/00

80

2540

22 Nov., 1994 - 21 Nov., 1996 ................................................

AG141/94

22/11/94

NFP

City of Stirling
Transport Sections
Consent Agreement 1994
City of Wanneroo
Fleet Maintenance Unit
Consent Agreement 1996

The City of Wanneroo

1 Nov., 1996 - 31 Oct., 1998 ...................................................

AG90/97

1/5/97

77

1158

Cleanaway Technical
Services Brookdale
Enterprise Bargaining
Agreement 2000 - The

Cleanaway Technical
Services Waste Treatment
Plant, in Waterworks Road,
Brookdale

7 Aug., 2000 – 6 Aug., 2003 ...................................................

AG185/00

7/8/00

80

3185

Cleanaway Technical
Services Forrestdale
Enterprise Bargaining
Agreement 1994 - The

Cleanaway Technical
Services Waste
Treatment Plant,
Forrestdale

13 May, 1994 ...........................................................................

AG32/94

18/5/94

74

1512

Cleanaway Technical
Services Forrestdale
Enterprise Bargaining
Agreement 1997
(Replaces No. AG85/1995)

Cleanaway Technical
Services Waste Treatment Plant, Forrestdale

10 July., 1997 - 9 July., 2000 ..................................................

AG134/97

10/7/97

77

1905

Cleaners and Caretakers
(Metropolitan Market
Trust) Agreement 1967

Metropolitan Market
Trust

9 Feb., 1967 - 8 Feb., 1970 .....................................................

AG9/67

13/3/67

47

288

Clelands Cold Stores
(Aust) Pty Ltd Enterprise
Agreement 1999
(Replaces previous Clelands
Cold Stores Agreements
No. AG 35/1995 &
No. AG 216/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

17 Dec., 1999 – 1July., 2000 ...................................................

AG180/99

17/12/99

80

68

Clerks (Accountants
Office Australian
Traineeships) Industrial Agreement

Whole of State

6 Apr., 1987 - 15 Oct., 1987 ....................................................

AG8/87

14/8/87

67

1757

Clerks (Accountants
Office Australian
Traineeships)
Industrial Agreement

Whole of State

3 July, 1987 - 3 Jan., 1988 ......................................................

AG24/87

11/12/84

68

396

Clerks (Accounting Assistant Australian
Traineeships)
Industrial Agreement

Whole of State

3 Sept., 1987 - 3 Sept., 1988 ...................................................

AG27/87

24/12/87

68

1021

Clerks (Commercial
Industries Australian
Traineeships)
Industrial Agreement

Whole of State

1 Mar., 1987 - 1 Sept., 1987 ....................................................

AG3/87

19/6/87

67

1139

Clerks (Commercial
Industries Australian
Traineeships)
Industrial Agreement

Whole of State

16 Mar., 1987 - 15 Sept., 1987 ................................................

AG9/87

14/8/87

67

1759

Clerks (Commercial
Industries Australian
Traineeships)
Industrial Agreement

Whole of State

22 June, 1987 - 22 Dec., 1987 ................................................

AG18/87

11/12/87

68

397
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Clerks (Commercial
Industries Australian
Traineeships)
Industrial Agreement

Whole of State

21 May, 1987 - 21 Nov., 1987 ................................................

AG19/87

11/12/87

68

400

Clerks (Commercial
Industries Australian
Traineeships)
Industrial Agreement

Whole of State

13 July, 1987 - 13 Jan., 1988 ..................................................

AG20/87

11/12/87

68

402

Clerks (Commercial
Radio and Television
Broadcasters
Traineeship)
Industrial Agreement

Whole of State

21 Aug., 1987 - 21 Feb., 1988 ................................................

AG35/87

24/12/87

68

693

Clerks (Commercial,
Retail, Wholesale,
Hotels and Motels
Clerical Industrial
Traineeships)
Agreement

Whole of State

17 Jan., 1988 - 17 Jan., 1989 ..................................................

AG7/88

13/5/88

68

1715

Clerks (Commercial,
Retail, Wholesale,
Hotels and Motels
Clerical Industrial
Traineeships)
Agreement

Whole of State

20 Nov., 1987 - 20 Nov., 1988 ................................................

AG8/88

13/5/88

68

1430

Clerks (Commercial,
Retail, Wholesale,
Hotels and Motels
Clerical Traineeships)
Agreement

Whole of State

3 Dec., 1987 - 3 Dec., 1988 ....................................................

AG10/88

13/5/88

68

1433

Clerks (Commercial,
Retail, Wholesale,
Hotels and Motels
Clerical Traineeships)
Agreement

Whole of State

17 Jan., 1988 - 16 Jan., 1989 ..................................................

AG18/88

23/8/89

69

2677

Clerks (Commercial,
Retail, Wholesale,
Hotels and Motels
Clerical Traineeships)
Agreement

Whole of State

17 Jan., 1988 - 16 Jan., 1989 ..................................................

AG19/88

23/8/89

69

2680

Clerks (Commercial,
Retail, Wholesale,
Hotels and Motels
Clerical Industrial
Traineeships)
Agreement

Whole of State

17 Jan., 1988 - 16 Jan., 1989. .................................................

AG20/88

23/8/89

69

2684

Clerks (Commercial,
Retail, Wholesale,
Hotels and Motels
Clerical Industrial
Traineeships)
Agreement

Whole of State

17 Jan., 1988 - 16 Jan., 1989 ..................................................

AG22/88

23/8/89

69

2688

Clerks (Commercial,
Social and Professional Services) Award
Industrial Agreement

Whole of State

23 Mar., 1987 - 23 Sept., 1987 ................................................

AG25/87

11/12/87

68

403

Clerks (Commercial,
Social and Professional Services)
Award Industrial
Agreement

Whole of State

20 Aug., 1987 - 20 Feb., 1987 ................................................

AG28/87

24/12/87

68

1023

Clerks (Commercial,
Social and Professional Services)
Award Industrial
Agreement

Whole of State

1 Oct., 1987 - 1 April, 1988 ....................................................

AG30/87

24/12/87

68

1025

Clerks, (Commercial,
Social and Professional Services)
Award Industrial
Agreement

Whole of State

17 Nov., 1987 - 17 May, 1988 ................................................

AG4/88

12/5/88

68

1718

Clerks (Customs,
Shipping and
Forwarding Agents
Traineeship)
Industrial Agreement

Whole of State

5 Jan., 1988 - 5 Jul., 1988 .......................................................

AG9/88

13/5/88

68

1436

Clerks (Grain Handling
Australian Traineeships) Industrial
Agreement

The Operations of
Co-operative Bulk
Handling Limited

12 Feb., 1987 - 12 Aug., 1987 ................................................

AG1/87

10/4/87

67

512

Clerks Grain
Handling Enterprise
Agreement 1996

Clerical Employees of
Co-operative Bulk
Handling Limited

24 Jan., 1997 - 23 Aug., 1998 .................................................

AG279/96

28/1/97

77

353

Clerks (Hotels, Motels
and Clubs) Award
Industrial Agreement

Whole of State

16 Apr., 1987 - 15 Oct., 1988 ..................................................

AG7/87

14/8/87

67

1761

Clerks (Hotels, Motels
and Clubs) Award
Industrial Agreement
Clerks (Hotels, Motels
and Clubs) Award
Industrial Agreement

Whole of State

6 May, 1987 - 6 Nov., 1987 ....................................................

AG23/87

11/12/87

68

405

Whole of State

25 Aug., 1987 - 25 Feb., 1988 ................................................

AG34/87

24/12/87

68

1028

Clerks (Manufacturing
Industries Australian
Traineeships) Industrial
Agreement

Whole of State

1 Mar., 1987 - 1 Sept., 1987 ....................................................

AG4/87

17/6/87

67

1141
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Clerks (Manufacturing
Industry Australian
Traineeships)
Industrial Agreement

Whole of State

1 May, 1987 - 31 Oct., 1987 ...................................................

AG26/87

11/12/87

68

407

Clerks (Medical Secretary/
Receptionist Australian
Traineeships) Industrial
Agreement

Whole of State

14 May, 1987 - 13 Nov., 1987 ................................................

AG11/87

14/8/87

67

1763

Clerks (National
Permanent Management
Services) (WA)
Saturdays Agreement

Whole of State

29 Mar., 1989 - 29 Mar., 1994 ................................................

AG15/88

30/5/89

69

1957

Clerks (Permanent
Building Societies
Australian Traineeships) Industrial
Agreement

Whole of State

18 Sept., 1986 - 17 Mar., 1987 ................................................

AG5/86

18/9/86

66

1628

Clerks’ (Sunday Times)
Special Casual
Employees Agreement

Sunday Times
Operations

27 Aug., 1990 to 26 Aug., 1995 ..............................................

AG4/90

27/8/90

70

3600

Clerks (Timber Industry
Australian Traineeships)
Industrial Agreement

Whole of State

1 Nov., 1987 to 1 Nov., 1988 ..................................................

AG5/88

12/5/88

68

1721

Clerks (Travel Industry
Australian Traineeships)
Industrial Agreement

Whole of State

4 Nov., 1986 to 3 May, 1987 ...................................................

AG8/86

4/11/86

66

1926

Clerks (Western
Australian) Special
Casual Employees
Agreement

Western Australian
Newspapers

8 Mar., 1990 to 8 Mar., 1995 ..................................................

AG15/89

8/3/90

70

1024

Clerks (Wholesale and
Retail Establishments)
Award Industrial
Agreement

Whole of State

23 Mar., 1987 to 22 June, 1987 ...............................................

AG10/87

14/8/87

67

1765

Clerks (Wholesale and
Retail Establishments)
Award Industrial
Agreement

Whole of State

13 July, 1987 to 13 Jan., 1988 .................................................

AG17/87

11/12/87

68

409

Clerks (Wholesale and
Retail Establishments)
Award Industrial
Agreement

Whole of State

15 June, 1987 to 15 Dec., 1987 ...............................................

AG21/87

11/12/87

68

411

Clerks (Wholesale and
Retail Establishments)
Award Industrial
Agreement

Whole of State

23 Mar., 1987 to 23 Sept., 1987 ..............................................

AG22/87

11/12/87

68

413

Clerks (Wholesale and
Retail Establishments)
Award Industrial
Agreement

Whole of State

22 Sept., 1987 to 22 Mar., 1988 ..............................................

AG29/87

24/12/87

68

695

Clerks (Wholesale and
Retail Establishments)
Award Industrial
Agreement

Whole of State

20 Aug., 1987 to 20 Feb., 1988 ...............................................

AG31/87

24/12/87

68

697

Clerks (Wholesale and
Retail Establishments)
Award Industrial
Agreement

Whole of State

15 July, 1987 to 15 Jan., 1988 .................................................

AG32/87

24/12/87

68

1029

Clerks (Wholesale and
Retail Establishments)
Award Industrial
Agreement

Whole of State

22 July, 1987 to 22 Jan., 1988 .................................................

AG33/87

24/12/87

68

699

Clerks (Wholesale and
Retail Establishments)
Award Industrial
Agreement

Whole of State

12 Nov., 1988 to 12 May, 1989 ...............................................

AG6/88

13/5/88

68

1723

Clough WA (Kewdale)
Enterprise Bargaining
Agreement 1995

Clough (WA) Facilities
Belmont Avenue,
Kewdale

13 July, 1995 - 13 Dec., 1996 .................................................

AG102/95

13/7/95

75

2354

Clough WA
(Kewdale) Enterprise
Bargaining Agreement
No AG111/97

Clough (WA) Facilities
Kewdale

1 Jan., 1997 - 31 Dec., 1998 ...................................................

AG111/97

23/5/97

77

1398

Clough WA (Kewdale)
Enterprise Bargaining
Agreement

Whole of State

1 Jan, 1999 - 31 Dec, 2000 .....................................................

AG282/98

15/1/99

79

422

Clover Meats and
Clover Smallgoods
Enterprise Agreement
1996

Wynne’s Pty Ltd
t/a Clover Meats
and Clover Smallgoods

5/7/96 (Clause 10), 12/7/96 (all other conditions) ..................

AG257/96

24/10/96

76

4506

CMW Design &
Construction Industrial
Agreement

Whole of State

28 July, 1999 – 31 Oct., 1999 .................................................

AG132/99

6/10/99

79

3227

Coastal Contractors/BLPPU
and the CMETU Collective Agreement 2000
(Replaces previous Coastal
Contractors … Agreement
No. AG341/1997.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 Nov., 1999 – 1Nov., 2002 ....................................................

AG197/00

28/8/00

80

4084

Coates Hire Enterprise
Bargaining Agreement 1992

Whole of State

1 Dec., 1992 - 30 Nov., 1993 ..................................................

AG18/1992

1/12/92

73

78
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Coates Hire Enterprise
Bargaining Agreement
2000
(Replaces previous
Coates Hire … Agreement No. AG94/1998.
For prior details, see
Vol. 80, Part 2)

Whole of State

14 Dec., 2000 – 30 June, 2001 ................................................

AG217/00

14/12/00

81

49

Coca-Cola Bottlers,
Perth (Performance
Improvement) Enterprise Bargaining
Agreement 1992

Whole of State

3 Mar., 1993 - 2 Mar., 1995 ....................................................

AG3/93

16/3/93

73

2039

Cochrane’s Contracting
Services Pty Ltd
Industrial Agreement

Whole of State

2 June 1998 - 31 Oct, 1999 .....................................................

AG92/98

24/12/98

79

153

Cockburn Cement
Limited Enterprise
Bargaining Agreement
1998

Russell Road &
Woodmans Point

4 Nov, 1998 - 31 Oct, 2000 .....................................................

AG32/99

9/4/99

79

1007

Cockburn Cement
Limited Agreement
1993

Cockburn Cement
Limited main works
in Russell Road &
Woodman Point

2 Dec., 1993 - 30 Oct., 1995 ...................................................

AG72/93

2/12/93

73

3388

Cockburn Cement
Limited (Enterprise
Bargaining) Agreement
1995

Main Works at
Cockburn Cement
Limited, Russell Rd/
Woodman Pt.

8 Nov., 1995 - 31 Oct., 1998 ...................................................

AG293/95

15/12/95

76

94

Cockburn Hire
Engineering Enterprise
Agreement

Cockburn Corporation
Limited t/a Cockburn
Hire

14 Sept., 1994 - 13 Sept., 1995 ...............................................
No. 1085/2001 (Cockburn Wreckair Hire ceased to be party
to the Agreement) ..................................................................

AG85/94

19/9/94

74

2348

...

11/06/01

81

1385

Cockburn Hire
Engineering Enterprise
Agreement

Cockburn Corporation
Limited t/a Cockburn
Hire (not Pilbara and
Goldfield Region)

9 May, 1996 - 9 May, 1998 .....................................................

AG96/96

13/5/96

76

1740

Cockburn Hire
Transport Enterprise
Agreement

Cockburn Corporation
Limited t/a Cockburn
Hire

15 Mar., 1995 - 14 Mar., 1997 ................................................

AG79/95

14/7/95

75

2354

Coflexip Stena Offshore
Asia Pacific Pty Ltd
Industrial Agreement 1997
(Replaces AG46/94)

Whole of State

1 Sept., 1997 - 31 Dec., 1999 ..................................................

AG240/97

14/11/97

77

3250

Co-Generation Power
Station Project
Agreement 1995

Clough WA - a division
of Clough Ltd.

20 Dec., 1995 - Completion ....................................................

AG311/95

20/12/95

76

344

Co-Generation Power
Station Project
Agreement 1995

Clough WA - a division
of Clough Limited

29 Apr., 1996 - Completion .....................................................

AG86/96

29/4/96

76

1309

Colchester Carpet
Company/BLPPU and
the CMETU Collective
Agreement 1999
(Cancels previous Colchester
Carpet … Agreement
No. AG151/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG195/99

25/2/2000

80

514

Coles Distribution
Centre Enterprise
Agreement 1994

Coles Supermarkets
Australia Pty Ltd
- Distribution
Centres

11 Apr., 1995 - 31 May, 1995 .................................................

AG38/95

11/4/95

75

1556

Coles Myer Logistics
Pty Ltd Myer Distribution Centre Carousel
Road, Cannington Site
Agreement 1999
(Replaces Myer Stores
Limited … Agreement
1996 No. AG49/98)

Myer Cannington
Distribution Centre,
Carousel Road,
Cannington 6017

1 Feb, 1999 - 1 Feb, 2002 .......................................................

AG63/99

14/5/99

79

1578

Coles Variety City
Store Rostering
Agreement 1993

Coles Variety Stores,
Perth City Store,
712 Hay Street Mall,
Perth

15 Nov., 1993 - 14 Nov., 1994 ................................................

AG68/93

19/11/93

73

3391

Colour Press
Enterprise Bargaining
Agreement 1995

Colour Press Pty Ltd

13 Oct., 1995 - 31 Mar., 1997 .................................................

AG12/96

16/2/96

76

662

Colour Press
(Enterprise Bargaining)
Agreement 1997

Whole of State

1 Apr., 1997 - 31 Mar., 2000 ...................................................

AG200/97

31/10/97

77

2888

ColourPress Production
Employees (Enterprise
Bargaining) Agreement 2000

ColourPress Pty Ltd

1 Apr., 2000 – 31 Mar., 2003 ..................................................

AG226/00

25/10/00

80

5012

Combined Roofing
Industries Industrial
Agreement 1996

Combining Roofing
Industries

5 July, 1996 - 31 July, 1997 ....................................................

AG149/96

5/7/96

76

2536

Combined Roofing/BLPPU
and the CMETU
Collective Agreement 2000
(Replaces previous Combined
Roofing … Agreement
No. AG. 222/98.
For prior details, see
Vol. 80, Part 2))

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG151/00

11/07/00

81

459
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Com Al Windows/BLPPU
and the CMETU Collective
Agreement 2000
(Cancels previous Com A1
Windows… Agreements
No. AG261/96
& No. AG348/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG88/00

27/04/00

80

1805

Com Al Windows
Pty Ltd Agreement
1999
(Replaces AG261/96)

Maddington, WA

1 Sept., 1999 – 31 Aug., 2001 .................................................

AG175/99

2/12/99

79

3590

Commercial Blasting
Industrial Agreement

Commercial Blasting
Pty Ltd

21 Oct., 1994 - 31 July, 1995 ..................................................

AG131/94

4/11/94

74

2649

Commercial Plasterers Pty
Ltd Industrial Agreement

Whole of State

8 July, 1998 – 31 Oct., 1999 ...................................................

AG126/98

14/9/98

78

4001

Commercial Plastering
Industrial Agreement

Whole of State

14 Mar., 1997 - 31 July., 1999 ................................................

AG81/97

4/6/97

77

1401

Commercial Plumbing
Industrial Agreement

Whole of State

4 Nov., 1996 - 31 July., 1997 ..................................................

AG291/96

26/3/97

77

877

Commercial Tile Contractors/BLPPU and the
CMETU Collective
Agreement 1999

Whole of State

1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG227/99

29/3/00

80

1070

Community Newspaper
Group Ltd Editorial Enterprise Agreement 1999

Whole of State

9 Feb., 2000 - 1 May, 2002 .....................................................

AG15/00

9/02/00

80

519

Compact Brickpaving
& Designer Landscaping
Industrial Agreement

D. Warburton and
J. Warburton t/a
Compact Brickpaving
& Designer Landscaping

15 Sept., 1995 - 31 July, 1997 .................................................

AG167/95

10/10/95

75

2968

Compressed Contracting/
BLPPU and the CMETU
Collective Agreement 1999
(Replaces previous Compressed Contracting …
Agreement No. AG266/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG207/99

24/03/00

80

1075

Concrete Boys
Industrial Agreement

Whole of State

29 Nov., 1996 - 31 July, 1997 .................................................

AG326/96

3/2/97

77

355

Congregation of The
Missionary Oblates of
the Most Holy and
Immaculate Virgin Mary
Non - Teaching Staff
Enterprise Bargaining
Agreement 1999
(Replaces AG288/97)

Whole of State

18 Aug., 1999 – 31 Dec., 1999 ...............................................

AG59/99

18/8/99

79

2763

Congregation of The
Presentation Sisters
WA Inc. Non-Teaching
Staff Enterprise
Bargaining Agreement
1999
(Replaces AG309/97)

Whole of State

18 Aug., 1999 – 31 Dec., 1999 ...............................................

AG48/99

18/8/99

79

2780

Conital Engineering/BLPPU
and the CMETU Collective
Agreement 2000

Whole of State

6 Sept., 2000 – 1 Nov., 2002 ...................................................

AG222/00

31/10/00

80

5015

Conservation and Land
Management Field
Trainees.
Agreement No. 1

Any person undertaking field
traineeships as part
of the Australian
Traineeship System
at the Department
of Conservation
and Land Management

13 Jan., 1986 to 13 Jan., 1987 .................................................

AG6/86

24/12/86

67

232

Consolidated
Construction East Perth
Holiday Inn Agreement
1995

Consolidated
Constructions Pty Ltd

Commencement - Completion ................................................

AG214/95

22/11/95

76

97

Conspect Constructions/
BLPPU and the CMETU
Collective Agreement 1999

Wooroloo

1 Mar., 00 – Completion .........................................................

AG93/00

3/05/00

80

1810

Construction, Mining,
Energy, Timberyards,
Sawmills and Woodworkers Union of
Australia (W.A. Branch)/
Chep (Kewdale, WA)
Enterprise Bargaining
Agreement 1992

Chep Australia
Depot 12 Ballantyne
Road, Kewdale

24 May, 1993 - 23 May, 1995 .................................................

AG24/93

3/6/93

73

1486

Construction Worker
Level 1 (Civil Operations)
Aboriginal & Torres Strait
Islander Group Training
Association Traineeship
Agreement 1997

Trainees of Aboriginal
& Tarres Strait Islander
Group Training
Association

26 May, 1997 - 25 May, 1998 .................................................

AG128/97

31/7/97

77

1911

Construction Worker
Level 2 (General Construction) Cheeditha Aboriginal
Corporation Traineeship
Agreement 1997

Whole of State

20 Apr., 1998 - 19 Apr., 1999 .................................................

AG269/97

21/5/98

78

2031
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Construction Worker
Level 2 (General Construction) Cullarcarbardee
Aboriginal Corporation Traineeship
Agreement 1998

Cullarcarbardee
Aboriginal Corporation

24 Apr, 1999 - 23 Apr, 2000 ...................................................

AG43/99

23/4/99

79

1350

Construction Worker
Level 2 (General Construction) Mungullah
Community Aboriginal
Corporation Traineeship
Agreement 1999

Mungullah Community

5 Nov., 1999 – 4 Nov., 2000 ...................................................

AG170/99

16/11/99

79

3593

Construction Worker
Level 2 (General
Construction) Manguri
Corporation Inc Traineeship Agreement 1999

Manguri
Corporation Inc

12 Jan, 1999 - 12 Jan, 2000 .....................................................

AG8/99

29/3/99

79

1011

Construction Worker
Level 1 Structures) Bindi
Bindi Bindi Community
Aboriginal Corporation
Traineeship Agreement
1998

Whole of State

1 Apr., 1998 - 3 May, 1999 .....................................................

AG56/98

2/6/98

78

2026

Construction Worker
Level 2 General Construction) Bindi Bindi Community Aboriginal Corporation Agreement 1998

Whole of State

1 Apr., 1998 - 3 May, 1999 .....................................................

AG57/98

2/6/98

78

2028

Construction Worker
Level 1 Structure & Fit
Out and Finish Midwest
Training Group Traineeship Agreement 1996

Midwest Training Group
Inc

20 June, 1996 - 20 June, 1997 ................................................

AG141/96

20/6/96

76

2167

Construction Worker
Level 1 (Fit Out and Finish)
Cheeditha Aboriginal Group
Traineeship Agreement 1996

Whole of State

6 Mar., 1997 - 5 Mar., 1998 ....................................................

AG5/97

6/3/97

77

635

Construction Worker
Level 2 (General Construction) Cheeditha Aboriginal
Corporation Traineeship
Agreement 1997

Whole of State

20 Apr. 1998 - 19 Apr. 1999 ....................................................

AG269/97

21/5/98

78

2031

Construction Worker
Level 1 (Fit Out and Finish)
Mallingbar Aboriginal
Corporation Traineeship
Agreement 1996

Whole of State

6 Mar., 1997 - 5 Mar., 1998 ....................................................

AG4/97

5/3/97

77

637

Construction Worker
Level 1 (Fit Out and Finish)
Mirima Aboriginal
Corporation Traineeship
Agreement 1996

Whole of State

6 Mar., 1997 - 5 Mar., 1998 ....................................................

AG2/97

5/3/97

77

640

Construction Worker
Level 1 (Fit Out and Finish)
Ngurra Constructions
Traineeship Agreement 1996

Whole of State

6 Mar., 1997 - 5 Mar., 1998 ....................................................

AG3/97

5/3/97

77

643

Construction Worker
Level 1 (Structure/Fit
Out and Finish) Manguri
Corporation Traineeship
Agreement 1997

Trainees at The Manguri
Corporation Inc

20 May., 1997 - 20 May., 1998 ...............................................

AG99/97

20/5/97

77

1406

Construction Worker
Level 1 (Structures/Fit
Out and Finish) Western
Australia Aboriginal
Torres Strait Islander
Training Company Inc

Western Australia
Aboriginal Torres
Strait Islander Group
Training Company Inc

19 June., 1997 - 18 June., 1998 ..............................................

AG117/97

8/7/97

77

1914

Construction Worker
Level 1 (Structures)
Swan Valley Nyungah
Community Traineeship
Agreement 1996

Swan Valley Nyungah
Community Aboriginal
Corporation

18 Apr., 1996 - 17 Apr., 1997 .................................................

AG65/96

3/4/96

76

949

Construction Worker
Level 1 (Structures) Swan
Valley Nyungah Community
Traineeship Agreement 1997

Whole of State

17 Sept., 1997 - 16 Sept.,1998 ................................................

AG154/97

17/9/97

77

2585

Construction Workers
Level 2 (General Construction) Swan Valley Nyungah
Community Traineeship
Agreement 1997

Whole of State

30 July., 1997 - 29 July., 1998 ................................................

AG144/97

21/8/97

77

2240

Construction Worker
Level (Structures)
Cullacarbardee Aboriginal
Corporation Traineeship
Agreement 1997

Whole of State

21 July., 1997 - 20 July., 1998 ................................................

AG143/97

21/8/97

77

2237

Construction Worker
Level 1 (Structures)
Wongatha Wonganarra
Aboriginal Corporation
Traineeshp Agreement 1998

Whole of State

6 Oct., 1998 – 5 Oct., 1999 .....................................................

AG96/98

30/10/98

78

4005

Cooktown Constructions
Industrial Agreement

Cooktown Constructions
Pty Ltd

26 Sept., 1995 - 31 July, 1997 .................................................

AG243/95

22/11/95

76

100
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Coventry Group Ltd
trading as Hot Mix
Or Bitumen Emulsions
Cannington (Enterprise
Bargaining) Agreement
2000
(Cancels previous Coventry
Group … Agreements
No. AG58/1994;
No. AG312/1995 &
No. AG26/1998.
For prior details, see
Vol. 80, Part 1)

Cannington Operation
Bickley Road

30 Aug., 2000 – 31 Dec., 2002 ...............................................

AG155/00

30/8/00

80

4090

Coventrys – Transport
Division Enterprise Bargaining Agreement 1999

Whole of State

1 Oct., 1999 – 30 Sept., 2002 ..................................................

AG174/99

19/11/99

80

76

CPS Painting Contractors
Industrial Agreement

Whole of State

19 Dec., 1997 - 31 Oct., 1999 .................................................

AG297/97

21/1/98

78

608

Craig & Taylor
Formwork Industrial
Agreement

Whole of State

14 Jan., 1998 - 31 Oct., 1999 ..................................................

AG14/98

7/4/98

78

1632

Craig & Taylor Formwork (1981) Industrial
Agreement

Cartledge Holdings Pty
Ltd t/a Craig & Taylor
Formwork (1981)

21 Sept., 1995 - 31 July, 1997 .................................................

AG241/95

22/11/95

76

102

Crane Aluminium Systems
Balcatta Enterprises
Agreement 2000

Crane Enfield Pty Ltd T/A
Crane Aluminium Systems
at 12 Cressall Road,
Balcatta WA 6021

1 Nov., 2000 - 30 April, 2002 .................................................

AG3/01

29/01/01

81

464

Creative and Therapy
Activities Disabled Group
Inc. Enterprise Bargaining
Agreement 1999

Whole of State

24 Jan., 2000 – 24 Jan., 2003 ..................................................

AG185/99

24/01/00

80

311

Creative Roofing/BLPPU
and the CMETU Collective
Agreement 1999.
(Cancels previous Creative
Roofing … Agreement
No. AG 233/98.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov, 1999 - 1 Nov, 2002 ......................................................

AG203/99

21/03/00

80

1081

Creative Roofing
Industrial Agreement

Whole of State

28 Oct, 1998 - 31 Oct, 1999 ....................................................

AG242/98

17/12/98

79

160

Crown Roofing
Industrial Agreement

Stratton Creek Pty Ltd
t/a Crown Roofing

14 Sept., 1995 - 31 July, 1997 .................................................

AG227/95

22/11/95

76

103

Crown Roofing
Industrial Agreement

Whole of State

18 Dec, 1998 - 31 Oct, 1999 ...................................................

AG276/98

16/3/99

79

1014

Crown Roofing/BLPPU
and the CMETU Collective
Agreement 2000

Whole of State

11 Sept., 1999 – 1 Nov., 2002 .................................................

AG210/00

11/9/00

80

4672

CSBP & Farmers
Ltd Agreement 1991

Whole of State

27 Nov., 1991 - 26 Nov., 1992 ................................................

AG1/1992

27/11/91

72

1047

CSR Building Materials
(WA) Enterprise Agreement 1999
(Cancels CSR Gyprock
… Agreement 1997
No.AG285/97)

Welshpool, WA

23 July, 1999 – 23 Oct., 2001 .................................................

AG154/99

26/11/99

79

3595

CSR Gyprock Bradford
Ltd (WA) Enterprise
Agreement, 1995
Winning With Teams

CSR Gyprock Bradford
Ltd (WA)

10 Apr., 1995 - 10 Apr., 1997 .................................................

AG92/95

6/9/95

75

2730

C S Perrott
Industrial Agreement

Whole of State

15 Sept., 1997 - 31 Oct., 1999 ................................................
No. 793/2001 (Carl Anthony George and Sandra Lee
Perrott t/a C & S Perrott ceased to be party to the
Agreement) ............................................................................

AG191/97

1/10/97

77

2588

...

9/05/01

81

1182

CSR Humes Welshpool
Enterprise Agreement
November 1994/1995
(Replaces No. AG39/93)

CSR Limited t/a
CSR Humes Pty Ltd

21 Nov., 1994 - 20 Nov., 1995 ................................................

AG24/95

9/3/95

75

899

CSR Limited - Cottesloe
Refinery (Enterprise
Bargaining) Agreement
1993

CSR Limited Sugar
Refining operations
Mosman Park and
North Fremantle

14 July, 1993 - 19 Jan., 1994 ..................................................
No. 896/2001 (CSR Limited ceased to be party
to the Agreement) ..................................................................

AG27/93

14/7/93

73

2039

...

25/06/01

81

1386

CSR Limited - Cottesloe
Refinery (Enterprise
Bargaining) Agreement
1994

CSR Limited Sugar
Refining operations
Mosman Park and
North Fremantle

25 Oct., 1994 - 19 Jan., 1996 ..................................................

AG103/94

4/11/94

74

2651

CSR Ltd Gyprock
Bradford Welshpool
Enterprise Bargaining
Agreement 1993
(Replaces No. AG23/92)

CSR Ltd Gyprock
Bradford Operations,
21 Sheffield Road,
Welshpool

17 Jan., 1994 - 16 Jan., 1995 ..................................................

AG77/93

17/1/94

74

224

CSR Sugar Cottesloe
Refinery Enterprise
Agreement 1996

CSR Limited, Mosman
Park

21 Jan., 1996 - 31 Oct., 1997 ..................................................

AG10/96

2/2/96

77

3258

Cullity Timbers Pty Ltd
(Country Stores) Enterprise Bargaining
Agreement 1999

Cullity Timbers Pty Ltd
(Country Stores)

1 Jan., 1999 – 14 March, 2001 ................................................

AG84/99

16/6/99

79

1929

CW Stevens Industrial
Agreement

Whole of State

4 May, 1999 – 31 Oct., 1999 ..................................................

AG76/99

17/6/99

79

1925
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C.Y. O’Connor
College Miscellaneous
Workers’ Agreement 1997

C.Y. O’Connor College

17 Oct., 1997 - 16 Oct., 1999 ..................................................

AG276/97

17/10/97

77

3261

C.Y. O’Connor College
of TAFE Engineering
Trades Enterprise
Bargaining Agreement
1999

C.Y. O’Connor College
of TAFE

24 Sept., 1999 – 23 Sept., 2001 ..............................................

AG139/99

24/9/99

79

2796

D & G Hoist Hire
Industrial Agreements

Whole of State

19 May, 1999 – 31 Oct., 1999 .................................................

AG97/99

6/10/99

79

3231

D&G Projects Asbestos
Eradication Industrial
Agreement

D&G Projects Pty Ltd

8 Dec., 1994 - 7 Dec., 1996 ....................................................

AG154/94

8/12/94

75

89

Danica Carpentry/BLPPU
and the CMETU Collective
Agreement 2000
(Cancels previous Danica
Carpentry … Agreement No. AG175/97.

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG26/00

18/04/00

80

1815

Dawson AOC- Water
Services Pty Ltd Mechanical and Electrical Maintenance Enterprise Bargaining Agreement 1996

Whole of State

19 Sept., 1996 - 18 Sept., 2001 ...............................................

AG115/96

9/10/96

76

4520

Dawson AOC Water
Services Pty Ltd Mechanical and Electrical Maintenance Enterprise Bargaining Agreement 1996
Amended Agreement 1998

Whole of State

1 July, 1998 – 1 Jan., 1999 ......................................................

AG100/98

31/8/98

78

3666

Dawson AOC Water
Services Pty Ltd Mechanical
and Electrical Maintenance
Enterprise Bargaining
Agreement 1996 Amended
Agreement 1999

Whole of State

18 April, 2000 – 1 Jan., 2000 ..................................................

AG10/00

18/4/00

80

1821

Deckhands (Port Hedland)
Agreement 1978

Port of Port Hedland

30 Oct., 1978 to 29 Oct., 1980 ................................................

AG27/78

28/11/78

58

1578

De Frencesch Builders
Industrial Agreement

De Francesch Builder
Pty Ltd

11 Nov., 1994 - 31 July, 1995 .................................................

AG156/94

8/12/94

75

90

Delkey Holding
Industrial Agreement

Delkey Holdings

1 Aug., 1995 - 31 July, 1995 ...................................................

AG63/95

18/5/95

75

1856

Delta Corporation
Industrial Agreement

Delta Corporation
Ltd.

24 Oct., 1994 - 31 July, 1995 ..................................................

AG133/94

10/11/94

74

2946

Delta Corporation
Ltd, Herne Hill Enterprise
Bargaining Agreement 1995

Delta Corporation
Ltd

29 Apr., 1996 - 31 Aug., 1997 .................................................

AG91/96

9/5/96

76

1744

Delta Corporation Ltd,
Enterprise Bargaining
Agreement 1996

218 Campersic Road
Herne Hill WA

28 Oct., 1996 - 28 Feb., 1998 .................................................

AG289/96

2/5/96

77

1409

Deluxe Earthmoving/
BLPPU and the CMETU
Collective Agreement
2000

State of WA

22 Sept, 2000 - 1 Nov., 2002 ..................................................

AG239/00

27/10/00

80

5021

Deluxe Earthmoving
Pty Ltd Industrial
Agreement

Deluxe Earthmoving
Pty Ltd

21 May, 1996 - 31 July, 1997 ..................................................

AG143/96

20/6/96

76

2170

Department of Conservation and Land Management
/Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union
of Workers - Western
Australian Branch
Enterprise Agreement 2000

Whole of State

16 June, 2000 - 15 June, 2002 ................................................

AG138/00

16/6/00

80

2908

Department of Conservation and Land Management - Australia Liquor,
Hospitality and
Miscellaneous Workers
Union Enterprise
Agreement 1996

Department of
Conservation and
Land Management

1 Apr., 1996 - 30 June, 1997 ...................................................

AG102/96

11/6/96

76

1759

Department of Conservation and Land Management – Australian Liquor
Hospitality and MiscelLaneous Workers Union
Enterprise Agreement 1999.
(Replaces and Cancels
previous Dept. of
Conservation … Agreement
No. AG101/96.
For prior details, see
Vol. 79, Part 2)

Department of
Conservation and
Land Management

6 Jan., 2000 - 5 Jan., 2002 .......................................................

AG182/99

6/1/00

80

81

Department of Transport (Marine and
Harbours) Construction
and Maintenance Enterprise Agreement 1994

Location of Construction and Maintenance
Branch of Department
of Transport (Marine
and Harbours) at
Hillarys Boat Harbour

1 Feb., 1994 - 1., Feb, 1995 ....................................................

AG91/93

22/2/94

74

586

Dependable Roofing
Industrial Agreement

Whole of State

22 July, 1998 – 31 Oct., 1999 .................................................

AG106/98

17/6/99

79

1931

Derek Rowland Concrete
Pumping Industrial
Agreement

Whole of State

18 Aug., 1997 - 31 Oct., 1999 .................................................

AG220/97

30/3/98

78

1207
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Design Ceilings/BLPPU
Collective Agreement
1999
(Cancels previous Design
Ceilings … Agreements
No. AG9/1994;
No. AG68/96 &
No. AG337/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

25 Nov., 1999 - 1 Nov., 2002 ..................................................

AG200/99

21/3/00

80

1087

Diamond Blade Sawing/
BLPPU Collective
Agreement 1999

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG233/99

8/3/00

80

1093

Diamond Cut
Industrial Agreement

Whole of State

4 Nov, 1998 - 31 Oct, 1999 .....................................................

AG249/98

18/1/99

79

432

Direct Engineering
Services, Malaga, Sheet
Metal Enterprise Bargaining Agreement 2000
(Replaces previous Direct
Engineering … Agreement No. AG221/98.
For prior detail, see
Vol. 80, Part 1)

Whole of State

19 Sept., 2000 – 19 Sept., 2001 ..............................................

AG234/00

17/10/00

80

5027

Direct Engineering
Services (Burrup
Peninsula) Enterprise
Bargaining Agreement

Direct Engineering
Services Pty Ltd
(employees on Burrup
Peninsula )

21 Aug., 1995 - 20 Aug., 1996 ................................................

AG173/95

28/9/95

75

2734

Direct Engineering
Services (North West
Airconditioning - Port
Hedland Operations) Enterprise Bargaining Agreement
(Replaces previous Direct
Engineering … Agreement No. AG128/1998.
For prior details, see
Vol. 80, Part 1)

Port Hedland
Operations

1 April, 2000 – 31 March, 2002 ..............................................

AG149/00

29/6/00

80

2921

Disability Services
Commission/Australian
Liquor Hospitality and
Miscellaneous Workers
Union Enterprise Agreement
1999

Whole of State

23 Sept., 1999 – 22 Sept., 2001 ..............................................

AG100/99

23/9/99

79

2803

Djooraminda Direct
Care Workers’ Industrial
Agreement 1998

Whole of State

11 Feb, 1999 - 10 Feb, 2000 ...................................................

AG279/98

11/2/99

79

763

DMR Plastering Contractors Industrial
Agreement

Rezan Pty Ltd t/a
DMR Plastering
Contractors

17 Nov., 1994 - 31 July, 1995 .................................................

AG155/94

6/12/94

75

91

Dongara Demolition
Industrial Agreement

John Williams t/a
Dongora Demolition

21 July, 1995 - 20 July, 1997 ..................................................

AG104/95

21/7/95

75

2357

Doric Constructions
Pty Ltd Industrial
Agreement

Doric Constructions
Pty Ltd

1 Aug., 1995 - 31 July, 1997 ...................................................
No. 810/2001 (Doric Construction Pty Ltd ceased to be party
to the Agreement) ..................................................................

AG303/95

10/1/96

76

349

...

11/05/01

81

1386

Doric Constructions
Pty Ltd Industrial
Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG241/97

30/4/98

78

1640

DR & J Building
Industrial Agreement

Dean Blackwell and
Julie Blackwell t/a
DR & J Building

13 Oct., 1995 - 31 July, 1997 ..................................................

AG269/95

7/12/95

76

105

Dredging - Cockburn
Cement (Merchant
Service Guild)
(See Appendix X)

Cockburn Sound

15 Nov., 1972 to 14 Nov., 1973 ..............................................

AG29/72

30/11/72

52

1146

Dril Con/BLPPU Collective
Agreement 2000

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG98/00

19/5/00

80

2548

DSS Contractors
Industrial Agreement

Whole of State

22 April, 1999 – 31 Oct., 1999 ...............................................

AG74/99

17/6/99

79

1934

Dudley Agreement
(Industrial Agreement)
1995

Dudley Pty Ltd

1 May, 1995 - 30 Apr., 1997 ...................................................

AG78/95

21/7/95

75

2359

Du Feu Metal Enterprise
Bargaining Agreement
1995

Du Feu Metal,
Osborne Park

1 Sept., 1995 - 31 Aug., 1996 .................................................

AG174/95

21/9/95

75

2737

Dunmar Airconditioning & Sheetmetal
Industrial Agreement

P. Duncan and C. Martyka
t/a Dunmar Airconditioning & Sheetmetal

15 Sept., 1995 - 31 July, 1997 .................................................

AG166/95

10/10/95

75

2970

Dyno Industries (WA)
Pty Ltd (Enterprise
Bargaining) Agreement
1993

Dyno Industries (WA)
Pty Ltd at Dardanup

21 Oct., 1993 - 20 Oct., 1994 ..................................................

AG62/93

21/10/93

73

2954

DYNO Industries (WA)
Pty Ltd (Enterprise
Bargaining) Agreement
1994

DYNO Industries,
Dardanup

24 Oct., 1995 - 30 Sept., 1997 ................................................

AG170/95

24/10/95

75

3190

Draughtsmen Tracers
and Planners
(Australian Iron and
Steel Proprietary Limited)
Kwinana Steel Industry
Agreement 1975
No. AG5/1975
(Cancelled 80WAIG192.
For prior details, see
Vol. 79 Part 2)
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Dyno Industries
(WA) Pty Ltd (DIWA)
Enterprise Bargaining
Agreement 1997

Whole of State

18 May, 1998 – 30 Sept., 1999 ...............................................

AG65/98

16/6/98

78

2657

Dyno Industries (WA) Pty
Ltd (DIWA) Enterprise
Bargaining Agreement 1999

Whole of State

1 June, 2000 – 30 Sept., 2001 .................................................

AG85/00

1/6/00

80

2554

Dyson’s Packaging
Pty Ltd Enterprise
Agreement 1995

Dyson’s Packaging
Pty Ltd

8 Nov., 1995 - 7 Nov., 1997 ....................................................

AG212/95

8/11/95

75

3192

Eastmont
Industrial Agreement

Whole of State

7 Nov., 1997 - 31 Oct., 1999 ...................................................

AG336/97

10/2/98

78

858

East Spar Project
(Varanus Island)
Agreement 1996

60 employees of
Clough Engineering
Limited on Varanus
Island

29 Apr., 1996 - Completion .....................................................

AG78/96

9/5/96

76

1794

Easypave Pty Ltd
Industrial Agreement

Easypave Pty Ltd

8 Sept., 1995 - 31 July, 1997 ...................................................

AG162/95

10/10/95

75

2971

Edge Maintenance/BLPPU
and the CMETU Collective
Agreement 1999

Whole of State

1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG247/99

8/3/00

80

1098

Edgell-Birds Eye
Manjimup Production
Centre (Enterprise
Bargaining) Agreement
1992

Whole of State

21 Sept., 1992 - 30 Sept., 1993 ...............................................

AG19/1992

31/12/92

73

81

E.D. Oates Pty Ltd
Brushware Manufacturing
Enterprise Agreement 1999

Lionel Street
Naval Base

1 July, 1999 – 30 June, 2001 ...................................................

AG85/99

21/6/99

79

1939

Education Department of
Western Australia (Education Assistants ALHMWU)
Enterprise Bargaining
Agreement 1998.
(Varied and Consolidated)
(Replaces previous
Agreement 1996,
at 77 WAIG 529.
See Vol. 79, Part 2
for prior details)

Education Assistants
employed by the
Minister for Education

26 Nov., 1998 – 31 March, 2000 ............................................

AG296/96

03/12/98

78

4868

Education Department of
Western Australia
Miscellaneous Employees
Enterprise Bargaining
Agreement 2000

Education Assistants
employed by the
Minister for Education

19 Jan., 2001 – 18 Jan, 2002 ...................................................

AG1/01

19/01/01

81

466

E.D. Oates Pty Ltd
Brushware Manufacturing
Enterprise Agreement
1997

E.D. Oates Pty Ltd
Brushware Manufacturing
turing Operations at Lionel
Street, Naval Base

1 July, 1997 - 30 June, 1999 ...................................................

AG294/97

8/1/97

78

614

Elders Limited
(Spearwood Wool Store)
Interim Enterprise
Agreement 1994

Employees at Elders
Limited Spearwood
Store, Spearwood W.A.

25 Oct., 1994 - 30 June, 1995 .................................................

AG122/94

25/10/94

74

2949

Elders Limited
(Spearwood Wool Store)
Enterprise Agreement
1994

Spearwood Wool Store,
Spearwood

2 Nov., 1995 - 15 Sept., 1996 .................................................

AG235/95

2/11/95

75

3194

Elders Limited
(Spearwood Wool Store)
Enterprise Agreement
1996

Spearwood Wool Store,
Spearwood

9 Jan., 1997 - 8 Jan., 1999 .......................................................

AG332/96

31/1/97

77

357

Electrical Construction
and Maintenance
Australia Pty Ltd
Enterprise Bargaining
Agreement
(Replaces No. AG295/94.
For prior details, see
Vol. 78, Part 1)

Whole of State

1 July, 1996 - 31 Dec., 1997 ...................................................

AG295/96

22/11/96

76

4909

Elite Waterproofing
Industrial Agreement

Dieter Stenglein t/a
Elite Waterproofing

8 Sept., 1995 - 31 July, 1997 ...................................................

AG163/95

10/10/95

75

2973

Eltin Boddington Gold
Mine, Agreement 1993

Boddington Gold Mine

4 Jan., 1993 - 31 Dec., 1996 ...................................................

C287/93

5/7/93

73

2488

Eltin Boddington Gold
Mine Agreement 1999
(Replaces AG74/97)

Boddington Gold Mine

6 July, 1999 – 24 Feb., 2000 ...................................................

AG72/99

22/9/99

79

2824

Eltin Hedges Gold
Mine, Agreement 1993

Hedges Gold Mine

31 Mar., 1993 - 31 Dec., 1996 ................................................

C286/93

5/7/93

73

2487

Eltin Hedges Gold
Mine Agreement 1997
(Supersedes C40/94
Schedule B)

Hedges Gold Mine
Open Pit Operations

18 Apr., 1997 - 30 June., 1998 ................................................

AG73/97

22/4/97

77

1167

Eltin Limited Hedges
Gold Mine Maintenance
Agreement

Eltin Limited at
Hedges Gold Mine

11 May, 1995 - 10 May, 1997 .................................................

AG49/95

17/5/95

75

1857

Eltin Surface Mining Pty
Ltd Boddington Gold
Mine Maintenance
Agreement 1996

Eltin Surface
Mining Pty Ltd

19 Aug., 1996 - 18 Feb., 1998 ................................................

AG206/96

27/8/96

76

3886

Email Limited (Major
Appliance Consumer
Service Division WA)
Enterprise Agreement
1992

Area occupied by
Email Limited (Major
Appliance Consumer
Service Division
WA) Osborne Park

22 Oct., 1992 - 30 June, 1993 .................................................

AG9/1992

11/12/92

73

84
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Email Major Appliances –
Belmont Service Clerical
and Shop Assistants
Enterprise Agreement
2000
(Replaces & Cancels
previous Emails Limited
Major … Agreements
No. AG148/1996 &
No. AG60/1998.
For prior details,
see Vol. 80, Part 2)

Email Limited Major
Appliances,
1, Frederick Street,
Belmont

4 Jan., 2001 – 30 Sept., 2001 ..................................................

AG286/00

4/1/01

81

479

Email Limited
Major Appliance
Division Consumer
Service Division
(WA) Redundancy
Agreement 1998

State of WA

24 Nov, 1998 - 1 Sept, 2001 ...................................................

AG223/98

10/12/98

79

164

Email Major Appliances Belmont Service Technicians Enterprise
Agreement 2000

Whole of State

1 Oct., 1999 - 30 June, 2001 ...................................................

AG137/2000

16/6/00

80

2925

Email Major Appliance
Group - Osborne Park
Service Technicians Enterprise Agreement 1997

Osborne Park

28 Oct., 1997 - 27 Oct., 1999 ..................................................

AG258/97

28/10/97

77

2896

Engine Drivers (Quarries,
Sand Pits & Limestone
Quarries) Agreement

State of WA

21 Aug., 1991 to 21 Aug., 1992 ..............................................

AG8/91

23/8/91

71

2525

Engine Drivers (Wundowie)
Iron and Steel Industry
Agreement 1976

Employees of
Wundowie Iron and
Steel

21 May, 1976 to 20 May, 1977 ...............................................

AG46/76

6/10/76

56

1731

Enrolled Nurses and Nursing
Assistants (Ashburton
Health Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 6 June, 2002 ....................................................

AG31/00

20/3/00

80

713

Enrolled Nurses and Nursing
Assistants (Avon Health
Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG32/00

20/3/00

80

719

Enrolled Nurses and Nursing
Assistants (Beverley Health
Services) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG33/00

20/3/00

80

725

Enrolled Nurses and Nursing
Assistants (Boddington
District Hospital Board)
Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG34/00

20/3/00

80

731

Enrolled Nurses and Nursing
Assistants (Bruce Rock
Memorial Hospital Board)
Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG36/00

20/3/00

80

737

Enrolled Nurses and Nursing
Assistants (Bunbury Health
Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG37/00

20/3/00

80

743

Enrolled Nurses and Nursing
Assistants (Collie Health
Service) Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG38/00

20/3/00

80

749

Enrolled Nurses and Nursing
Assistants (Corrigin District
Hospital Board) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG39/00

20/3/00

80

755
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Enrolled Nurses and Nursing
Assistants (Cunderdin
District Hospital Board)
Enterprise Agreement
1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG40/00

20/3/00

80

761

Enrolled Nurses and Nursing
Assistants (Dongara Health
Service) Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG41/00

20/3/00

80

767

Enrolled Nurses and Nursing
Assistants (Donnybrook
/Balingup Health Service)
Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG42/00

20/3/00

80

773

Enrolled Nurses and Nursing
Assistants (Dundas Health
Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG43/00

20/3/00

80

779

Enrolled Nurses and Nursing
Assistants (East Pilbara
Health Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG44/00

20/3/00

80

785

Enrolled Nurses and Nursing
Assistants (Esperance Health
Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG45/00

20/3/00

80

791

Enrolled Nurses and Nursing
Assistants (Gascoyne Health
Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG46/00

20/3/00

80

797

Enrolled Nurses and Nursing
Assistants (Geraldton Health
Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG47/00

20/3/00

80

803

Enrolled Nurses and Nursing
Assistants (Gnowangerup
District Hospital Board)
Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG48/00

20/3/00

80

809

Enrolled Nurses and Nursing
Assistants (Harvey Yarloop
Health Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG49/00

20/3/00

80

815

Enrolled Nurses and Nursing
Assistants (Kalgoorlie-Boulder
Health Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG50/00

20/3/00

80

821
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Enrolled Nurses and Nursing
Assistants (Katanning Health
Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG51/00

20/3/00

80

827

Enrolled Nurses and Nursing
Assistants (Kellerberrin
Health Services) Board of
Management) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG52/00

20/3/00

80

833

Enrolled Nurses and Nursing
Assistants (Kimberley Health
Service) Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG53/00

20/3/00

80

839

Enrolled Nurses and Nursing
Assistants (Kojonup District
Hospital Board) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG54/00

20/3/00

80

845

Enrolled Nurses and Nursing
Assistants (Kununoppin and
District Health Service)
Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG55/00

20/3/00

80

851

Enrolled Nurses and Nursing
Assistants (Laverton and
Leonora Health Service)
Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG56/00

20/3/00

80

858

Enrolled Nurses and Nursing
Assistants (Lower Great
Southern Health Service
Board) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG57/00

20/3/00

80

864

Enrolled Nurses and Nursing
Assistants (Merredin Health
Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG58/00

20/3/00

80

870

Enrolled Nurses and Nursing
Assistants (Metropolitan
Health Service Board)
Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG28/00

20/3/00

80

876

Enrolled Nurses and Nursing
Assistants (Morowa and
Districts Health Service)
Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG59/00

20/3/00

80

882

Enrolled Nurses and Nursing
Assistants (Mukingbudin
Health Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG60/00

20/3/00

80

888
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Enrolled Nurses and Nursing
Assistants (Mullawa Health
Services Board of Management) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG62/00

20/3/00

80

894

Enrolled Nurses and Nursing
Assistants (Murchison Health
Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG61/00

20/3/00

80

900

Enrolled Nurses and Nursing
Assistants (Narembeem
Health Services Board)
Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG63/00

20/3/00

80

906

Enrolled Nurses and Nursing
Assistants (Next Step
Specialist Drug and Alcohol
Services) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG64/00

20/3/00

80

912

Enrolled Nurses and Nursing
Assistants (Nichol Bay
Hospital) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details,
see Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG65/00

20/3/00

80

918

Enrolled Nurses and Nursing
Assistants (Northampton
Kalbarri Health Services)
Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG66/00

20/3/00

80

930

Enrolled Nurses and Nursing
Assistants (North Midlands
Health Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG67/00

20/3/00

80

924

Enrolled Nurses and Nursing
Assistants (Peel Health
Services) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG68/00

20/3/00

80

936

Enrolled Nurses and Nursing
Assistants (Quairading
District Hospital Board)
Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG69/00

20/3/00

80

942

Enrolled Nurses and Nursing
Assistants (Ravensthorpe
Health Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG70/00

20/3/00

80

948

Enrolled Nurses and Nursing
Assistants (Roebourne
District Hospital) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG71/00

20/3/00

80

954
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Enrolled Nurses and Nursing
Assistants (Southern Cross
District Health Service)
Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG72/00

20/3/00

80

960

Enrolled Nurses and Nursing
Assistants (Upper Great
Southern Health Service)
Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG74/00

20/3/00

80

966

Enrolled Nurses and Nursing
Assistants (Vasse Leeuwin
Health Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG75/00

20/3/00

80

972

Enrolled Nurses and Nursing
Assistants (Warren Blackwood Health Service)
Enterprise Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG76/00

20/3/00

80

978

Enrolled Nurses and Nursing
Assistants (Western Health
Service) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG77/00

20/3/00

80

984

Enrolled Nurses and Nursing
Assistants (Wickham
District Hospital) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG78/00

20/3/00

80

990

Enrolled Nurses and Nursing
Assistants (WyalkatchemKoorda & Districts Hospital
Board) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG79/00

20/3/00

80

996

Enrolled Nurses and Nursing
Assistants (Yalgoo Health
Services) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses … Agreement
No. AG154/96.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Dec., 1999 - 5 June, 2002 ....................................................

AG80/00

20/3/00

80

1002

Entact Clough
Industrial Agreement

Entact Clough Pty Ltd

2 Mar., 1995 - 31 July, 1995 ...................................................

AG45/95

19/4/95

75

1593

Entact Clough
Industrial Agreement

Entact Clough Pty Ltd

1 Dec., 1995 - 31 July, 1997 ...................................................

AG318/95

10/1/96

76

351

E.P.T. Pty Ltd Nelson
Point Development
Project (Enterprise
Bargaining) Agreement

Nelson Point Development Project,
Port Hedland

4 Jan., 1993 - Completion ......................................................

AG18/93

19/4/93

73

1261

Eric Hood Pty Ltd
Industrial Agreement

Whole of State

14 Oct., 1996 - 14 Oct., 1997 ..................................................

AG249/96

18/11/96

76

4913

European Ceramics
Industrial Agreement

Whole of State

13 Dec., 1996 - 31 July, 1997 .................................................

AG339/96

3/2/97

77

361

Evans Enterprises
Industrial Agreement

Whole of State

28 Oct, 1998 - 31 Oct, 1999 ....................................................

AG240/98

11/3/99

79

1030

Everett - Smith & Co.
Enterprise Bargaining
Agreement
(Replaces AG133/1995)

Everett - Smith & Co

1 Jan., 1996 - 31 Dec., 1997 ...................................................

AG6/97

21/2/97

77

653

Executive Paving
Industrial Agreement

Stephen and Elizabeth
Young & Stephen and
Oayle Holmes t/a
Executive Paving

17 Nov., 1995 - 31 July, 1997 .................................................

AG295/95

10/1/96

76

353

Exhaust Services Industry
Youth Traineeship
Agreement

Whole of State

12 Sept., 1989 to 11 Sept., 1990 .............................................

AG14/88

12/9/89

69

2977
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FAL and SDA Enterprise
Agreement 1994
(Replaces No. AG40/93)

Foodland Associated
Limited

1 May, 1994 - 1 May, 1996 .....................................................

AG178/94

20/12/94

75

94

Faulding Healthcare
(Western Australia)
Clerical and Administrative Agreement 1999
(Replaces Clerks’
(Wholesale and
Retail Establishments) Award No.
38/1947 in respect
of employees covered
by it and employed
by the employer)

Premises at Abernethy
Road, Kewdale and
5 Palmer Street, Bunbury

12 May 1999 - 31 Mar, 2000 ..................................................

AG77/99

12/5/99

79

1589

FCL Constructions/BLPPU
and the CMETU Collective
Agreement 1999
(Replaces the following:
Agreements:
Fred Mason Bricklaying
… No. AG137/95,
Fred Mason Contract
… No. AG282/96
& No. AG170/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG216/99

24/3/00

80

1104

FE & LE Contractors/BLPPU
and the CMETU Collective
Agreement 1999
(Cancels previous FE & LE
Contractors Agreements
No. AG327/1995 &
No. AG194/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG231/99

29/2/00

80

529

Festive Poultry
Limited Enterprise
Bargaining Agreement
1996

Steggles Ltd t/a Festive
Poultry Limited

1 Mar., 1996 - 28 Feb., 1998 ...................................................

AG139/96

16/9/96

76

3888

Fill-Crete WA/BLPPU
and the CMETU Collective
Agreement 2000

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG200/00

7/9/00

80

4092

Fintern Pty Ltd
Enterprise Agreement

Whole of State

4 Oct., 1994 - 3 Oct., 1995 ......................................................

AG115/94

26/10/94

74

2659

Fintern Pty Ltd
Industrial Agreement

Fintern Pty Ltd

1 Aug., 1995 - 31 July, 1997 ...................................................

AG64/95

18/5/95

75

1859

Fintern Bricklaying
Industrial Agreement

Fintern Pty Ltd

8 Sept., 1995 - 31 July, 1997 ...................................................

AG135/95

10/10/95

75

2974

Fintern/BLPPU and
the CMETU Collective
Agreement 2000
(Replaces previous
Fintern Nominees …
Agreement
No. AG213/1997.
For prior details, see
Vol. 80, Part 2)

Whole of State

24 Nov., 2000 – 1 Nov., 2002 .................................................

AG267/00

18/12/00

81

97

Fire and Emergency
Services Authority of
Western Australia (FESA)
Technical Services Branch
(Fleet Maintenance) and
Breathing Apparatus/
Hazchem Sections)
Enterprise Bargaining
Agreement 1999

State of W.A.

1 Oct., 1999 – 30 Sept., 2001 ..................................................

AG151/99

1/10/99

79

2826

Fire and Rescue Service
of Western Australia
Technical Services
Enterprise Agreement

O’Connor Depot

1 May., 1997 - 30 April., 1998 ................................................

AG100/97

11/6/97

77

1668

Fire Rated Systems/BLPPU
and the CMETU Collective
Agreement 2000
(Cancels previous Fire
Rated … Agreements
No. AG176/1995
No. AG228/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG100/00

19/5/00

80

2558

Five Star Ceramics
Industrial Agreement

Whole of State

28 Aug., 1996 - 31 July, 1997 .................................................

AG238/96

21/10/96

76

4538

FJ & G Contractors
Industrial Agreement

FJ & G Contractors Pty
Ltd

14 Sept., 1995 - 31 July, 1997 .................................................

AG223/95

22/11/95

76

106

FJ & G Contractors
Industrial Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG195/97

7/10/97

77

2902

Fluor Global Services
Power Plant Maintenance
Enterprise Agreement
2000 – 2003
(Replaces previous
Fluor Daniel … Agreement No. AG156/1999.
For prior details, see
Vol. 80, Part 2)

Fluor Global
Services

14 Dec., 2000 – 30 June, 2003 ................................................

AG204/00

14/12/00

81

101

Fluor Daniel Plant Services
Argyle Diamond Mine
Maintenance
Agreement 1999

Whole of State

5 Mar, 1999 - 5 Mar, 2001 ......................................................

AG64/99

23/4/99

79

1353
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Fluor Daniel Power &
Maintenance Services Power
Plant Maintenance Enterprise
Agreement 1998
(Cancels No. AG115/97)

Kwinana and Muja
Power Station

5 April, 1998 – 4 July, 1999 ....................................................

AG101/98

29/7/98

78

3045

Focus Shopfitters
Pty Ltd/BLPPU and
the CMETU Collective
Agreement 2000
(Replaces previous Focus
Shopfitters … Agreement No. AG92/1999.
For prior details, see
Vol. 80, Part 1)

Focus Shopfittters
Pty Ltd, 139 Winton Road
Joondalup WA 6027

26 July, 2000 – 1 Nov., 2002 ..................................................

AG190/00

28/8/00

80

4098

Foodland Associated
Limited Cold Store
Maintenance Employees
Enterprise Bargaining
Agreement 1995,
No. AG138/1995

Foodland Associated
Limited, Kewdale

1 July, 1995 - 1 July, 1997 ......................................................

AG138/95

8/9/95

75

2739

Formfast Constructions
Industrial Agreement

Whole of State

12 Feb, 1999 - 31 Oct, 1999 ...................................................

AG22/99

18/5/99

79

1598

Formstruct Industrial
Agreement

Accent Nominees Pty
Ltd t/a Formstruct

23 Nov., 1994 - 31 July, 1995 .................................................

AG9/95

9/2/95

75

582

Formstruct Industrial
Agreement

Accent Nominees Pty
Ltd t/a Formstruct

23 Nov., 1994 - 31 July, 1995 .................................................

AG9/95

9/2/95

76

680

Forrestfield CBH
Grain Silo Construction
Project Agreement 1996

Transfield Construction
Pty Ltd, CBH Silos at
Forrestfield

Commencement - Completion ................................................

AG328/96

12/2/97

77

658

Forward Engineers
Agriculture Workshop
Enterprise Agreement
1999
(Replaces No. AG62/98)

Welshpool, WA

14 Apr., 1999 – 13 Oct., 1999 .................................................

AG116/99

3/8/99

79

2156

Fowcon Duct Installation
Services Pty Ltd/BLPPU
and the CMETU Collective
Agreement 2000

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG139/00

19/6/00

80

2943

The FPU and Peters (WA)
Ltd Balcatta Production
Employees’ Traineeship
Agreement

Peters (WA) Ltd, Balcatta
Operations

18 Nov., 1996 - 18 Nov., 1998 ................................................

AG262/96

23/12/96

77

48

Frankipile/BLPPU and
the CMETU Collective
Agreement 2000

Whole of State

19 Sept., 2000 – 1 Nov., 2002 .................................................

AG228/00

17/10/00

80

5029

Frank Peter Longshaw
Industrial Agreement

Frank Peter Longshaw

15 Sept., 1995 - 31 July, 1997 .................................................

AG183/95

10/10/95

75

2977

Fremantle Foundry &
Engineering Co. Pty Ltd
Enterprise Bargaining
Agreement 1999
(Replaces AG301/96)

Fremantle, WA

15 April, 1999 – 14 April, 2001 ..............................................

AG163/99

2/12/99

79

3613

Fremantle Hospital
Patient Care Assistants
Agreement 1994

Board of Fremantle
Hospital (Fremantle
Hospital) and
employees working
as Patient Care
Assistant

30 Dec., 1994 - 29 Dec., 1995 ................................................

AG1/95

6/2/95

75

384

Fremantle Port
Authority Administrative
Agreement 1993

Clerical, Technical
and Administrative
employees in
Fremantle Port
Authority

3 Dec., 1993 ............................................................................

AG78/93

25/1/94

74

227

Fremantle Steel Fabrication
Industrial Agreement
(Cancels previous Fremantle
Steel … Agreements
No. AG331/1995 &
No. AG268/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Sept., 1999 - 31 Aug., 2001 .................................................

AG7/00

29/3/00

80

1406

Frimley Nominees
Industrial Agreement

Frimley Nominees
Pty Ltd

23 Aug., 1996 - 31 July, 1997 .................................................

AG203/96

16/9/96

76

3889

Fred Mason Bricklaying
Industrial Agreement
No. AG137/1995
(Replaced by FCL
Constructions/BLPPU
… Agreement 1999
No. AG216/99.
For prior details, see
Vol. 79, Part 2)
Fred Mason Contract
Bricklayer Industrial Agree
ment No. AG282/96
(Replaced by FCL
Constructions/BLPPU
… Agreement 1999
No. AG216/99.
For prior details, see
Vol. 79, Part 2)

G & N Con-Form Industrial
Agreement 1996 No. AG7/96.
(Replaced by GN Conform/
BLPPU ... Agreement 1999
No. AG192/99)
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G & P Tagni Concrete
Pumping Industrial
Agreement

Whole of State

19 June., 1997 - 31 July., 1999 ...............................................

AG114/97

8/7/97

77

1917

G & P Tagni Concrete
Pumping/BLPPU Collective
Agreement 1999
(Cancels previous G & P
Tagni … Agreement
No. AG114/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 –1 Nov., 2002 ....................................................

AG252/99

8/3/00

80

1110

Gadsen Rheem (W.A.)
Enterprise Bargaining
Agreement

Whole of State

8 Dec., 1992 - 30 June, 1993 ..................................................

AG17/1992

24/12/92

73

2042

Gadsden Rheem (W.A.)
Enterprise Agreement

Whole of State

1 Jan., 1994 - 31 Mar., 1995 ...................................................

AG14/94

9/3/94

74

594

Gaol Officers’
Industrial Agreement

Whole of State

1 July, 1994 - 31 Dec., 1997 ...................................................

AG64/94

10/8/94

74

1895

Garland Ellas
Taylor Pty Ltd Enterprise
Bargaining Agreement

Whole of State

1 Jan., 1997 - 31 Dec., 1997 ...................................................

AG116/97

4/7/97

77

1673

Gascoyne Trading Workshop Enterprise Bargaining Agreement 1994

Gascoyne Trading Pty
Ltd Workshop
Operation

4 Jan., 1994 - 3 Jan., 1995 .......................................................

AG89/94

21/1/94

74

228

G Construction
Engineering Industrial
Agreement

Paddison Pty Ltd t/a
G Construction
Engineering

20 Oct., 1995 - 31 July, 1997 ..................................................

AG270/95

7/12/95

76

108

GEC Avery Australia
Limited Enterprise
Bargaining Agreement
1995

GEC Avery

1 Aug., 1995 - 31 July, 1997 ...................................................

AG118/95

8/8/95

75

2532

Gemini Formwork
Industrial Agreement

Apollo Holdings Pty Ltd
t/a Gemini Formwork

8 Sept., 1995 - 31 July, 1997 ...................................................

AG144/95

10/10/95

75

2978

Gemini Formwork/BLPPU
and the CMETU Collective Agreement 2000
(Replaces previous
Gemini Formwork …
Agreement No. AG5/98.
For prior details, see
Vol. 80, Part 1)

Whole of State

16 Oct., 2000 – 1 Nov., 2002 ..................................................

AG247/00

8/11/00

80

5036

Gemstate Scaffolding/BLPPU
Collective Agreement 2000
(Cancels TK Scaffolding
Industrial Agreement
No. AG234/98.
For prior details, see
Vol. 79, Part 2)

Whole of State

10 May, 2000 - 9 May, 2002 ...................................................

AG134/00

2/6/00

80

2562

Geo A. Esslemont &
Son Industrial Agreement

C.H. Day & Co Pty Ltd
t/a Geo A. Esslemont
& Son

14 Oct., 1994 - 31 July, 1995 ..................................................

AG126/94

4/11/94

74

2660

Geo A. Esslemont &
Son Industrial Agreement

C.H. Day & Co Pty Ltd
t/a Geo A. Esslemont
& Son

18 Oct., 1995 - 31 July, 1997 ..................................................

AG277/95

7/12/95

76

109

Geo A. Esslemont
& Son Industrial
Agreement

Whole of State

25 Nov., 1997 – 31 Oct., 1999 ................................................

AG376/97

16/6/98

78

2696

Geraldton Brickworks
Pty Ltd Enterprise
Agreement 2000
(Replaces previous
Geraldton Brickworks …
Agreement No. AG99/98.
For prior details, see
Vol. 80, Part 1)

Geraldton Brickworks
Pty Ltd at Bootenal

24 May, 2000 – 30 June, 2002 ................................................

AG158/00

25/7/00

80

3195

Geraldton Building
Company Holiday
Village - Newman
Industrial Agreement

Geraldton Building
Company

30 Apr., 1996 - 31 July, 1997 ..................................................

AG127/96

10/6/96

76

1825

Geraldton Building
Company Lawson
Apartments Industrial
Agreement

Geraldton Building
Company

30 Apr., 1996 - 31 July, 1997 ..................................................

AG123/96

10/6/96

76

1825

Geraldton Building Co
Pty Ltd Construction
Site Agreement

Whole of State

16 Mar., 1998 - 1 Apr., 1998 ...................................................

AG13/98

30/4/98

78

1645

Geraldton Regional
College Miscellaneous
Workers’ Agreement
1997

Geraldton Regional
College

17 Oct., 1997 - 16 Oct., 1999 ..................................................

AG278/97

17/10/97

77

3293

GFWA Industrial
Agreement 1996

SIF Enterprise
Bachy t/a GFWA

31 July, 1996 - 31 July, 1997 ..................................................

AG204/96

16/9/96

76

3891

Gilbarco Aust. Ltd
(Perth) Enterprise
Agreement 1996
(Replaces AG134/1974)

Gilbarco Aust. Ltd,
Belmont

14 Aug., 1996 - 13 Aug., 1998 ................................................

AG179/96

14/8/96

76

3893

Gilbarco Aust. Ltd.
(Western Australian
Branch) Registered
Agreement 1998

Whole of State

15 Aug, 1998 - 14 Aug, 2000 ..................................................

AG15/99

28/5/99

79

1602
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Gilchris/BLPPU and
the CMETU Collective
Agreement 1999
(Cancels previous Gilchris
Industrial Agreement
No. AG7/98.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG248/99

8/3/98

80

1115

Glass Works/BLPPU and
the CMETU Collective
Agreement 1999
(Cancels previous
Glass Works Agreements
No. AG52/96 &
No. AG7 of 1999.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 11 Nov, 2002 ...................................................

AG249/99

8/3/00

80

1121

Glen Ross Bricklaying
Industrial Agreement

Glen Ross Bricklaying

1 Aug., 1995 - 31 July, 1997 ...................................................

AG65/95

18/5/95

75

1874

Glen Ross Bricklaying
Industrial Agreement

Glen Ross, Rick Bate
and Paul Anderson t/a
Glen Ross Bricklaying

29 Nov., 1995 - 31 July, 1997 .................................................

AG305/95

10/1/96

76

354

Glen Ross Bricklaying
Industrial Agreement

Whole of State

15 Sept., 1997 - 31 Oct., 1999 ................................................

AG187/97

1/10/97

77

2592

Globe Meats
Bellevue Enterprise
Agreement 1997

Whole of State

Commencement - Completion ................................................

AG129/97

14/07/97

77

1919

Global Installations Pty
Ltd Industrial Agreement

Whole of State

18 Dec., 1997 - 31 Oct., 1999 .................................................

AG349/97

25/2/98

78

876

GMF Contractors/
BLPPU and the CMETU
Collective Agreement
2000

State of WA

24 Nov., 2000 – 1 Nov., 2002 .................................................

AG253/00

24/11/00

80

5398

GMF Contractors
Industrial Agreement

GMF Contractors
PTY Ltd

27 Feb., 1996 - 31 July, 1997 ..................................................

AG62/96

17/4/96

76

1313

GN Conform/BLPPU and
the CMETU Collective
Agreement 1999
(Replaces G & N Con-Form
Industrial Agreements
No. AG7/96 &
No. AG203/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG192/99

21/3/00

80

1126

Golden Egg Farms (Food
Preservers) Agreement 1999
(Replaces the following
agreements:
No. AG245/95
No. AG239/97 &
PSGAG12/96)

Whole of State

6 July, 1999 – 13 Oct., 2000 ...................................................

AG96/99

6/7/99

79

1951

Goninan WA Division
Bassendean Enterprise
Bargaining Agreement

Establishment of
A. Goninan and Co.
Limited (WA Division) operations,
Bassendean

1 Sept., 1993 - 28 Feb., 1995 ..................................................

AG48/93

1/9/93

73

2386

Good Samaritan
Industries (GSI)
Employees Wage
Agreement

Persons with
disabilities at Good
Samaritan Industries
(GSI)

8 Apr., 1997 - 7 Apr., 2000 ......................................................

AG11/97

8/4/97

77

1172

Good Samaritan
Industries Industrial
Agreement 1999

Whole of State

1 Aug., 1999 – 31 July, 2001 ..................................................

AG172/99

3/11/99

79

3262

Gordon & Gotch
Limited Enterprise
Bargaining Agreement
1996

Gordon & Gotch Limited

31 Jan., 1996 - 31 Jan., 1997 ..................................................

AG35/96

4/4/96

76

958

Gordon & Gotch Limited
Enterprise Bargaining
Agreement, 1997

Whole of State

1 Feb., 1997 - 31 Jan., 1999 ....................................................

AG43/97

7/3/97

77

660

Government School
Administrators’ Enterprise
Agreement 1996

Education Department
of Western Australia

6 Mar., 1996 - 6 Mar., 1998 ....................................................

AG81/96

16/5/96

76

1834

Government School
Teachers’ Enterprise
Agreement 1996

Education Department
of Western Australia

6 Mar., 1996 - 6 Mar., 1998 ....................................................

AG82/96

16/5/96

76

1842

Governor’s Establishment Gardening Staff
Enterprise Agreement
1995

Official Secretary to
His Excellency the
Governor of Western
Australia

13 Mar., 1995 - 12 Oct., 1996 .................................................

AG47/95

13/4/95

75

1594

Governor’s Establishment
Gardening Staff Enterprise
Agreement 1999.
(Replaces & Cancels
previous Governor’s Establishment … Agreement
No. AG15/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

6 Jan., 2000 - 5 Jan., 2002 .......................................................

AG188/99

6/1/00

80

98

Graceville Women’s
Centre - Salvation Army Industrial Agreement 2000
(Replaces previous Graceville
Women’s … Agreement
No. AG183/97.
For prior details, see
Vol. 80, Part 1)

Graceville Women’s
Centre – Salvation Army

28 Sept., 2000 – 27 Sept., 2001 ..............................................

AG17/00

28/9/00

80

4713
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Grain Handling (Mainnance Workers) Enterprise Agreement 1994

Whole of State

3 Feb., 1994 - 18 June, 1996 ...................................................

AG8/94

9/2/94

74

594

Grant Electrical Industries
Pty Ltd Enterprise
Bargaining Agreement

Grant Electrical
Industries Pty Ltd

15 Dec., 1993 - 1 Jan., 1995 ...................................................

AG60/93

24/12/94

74

83

Grant Electrical Redundancy Agreement 1994

Grant Electrical
Industries Pty Ltd

4 Aug., 1994 - 1 Jan., 1995 .....................................................

AG67/94

5/8/94

74

1899

Graylands Hospital Security
Officers Agreement 1995

Graylands Hospital

7 Apr., 1995 - 14 Dec., 1995 ...................................................

AG113/95

12/10/95

75

2979

Great Southern Regional
College Miscellaneous
Workers’ Agreement 1997

Great Southern Regional
College

17 Oct., 1997 - 16 Oct., 1999 ..................................................

AG277/97

17/10/97

77

3311

Greenbushes Mine
Maintenance (Enterprise
Bargaining) Industrial
Agreement 1993

Maintenance Employees
at Greenbushes Mine
at Gwalia Consolidated Ltd

23 Dec., 1993 - 22 Dec., 1994 ................................................

AG51/93

23/12/93

74

83

Gregory’s (Earthmoving
Contractors) Subiaco
Grandstand Construction
Project Agreement 1994

Gregory’s (Earthmoving Contractors)

Commencement - Completion ................................................

AG51/95

16/5/95

75

1875

Gregory’s Plumbing &
Pipeline Services
Industrial Agreement

Odin Central Services Pty
Ltd t/a Gregory’s
Plumbing & Pipeline
Services

24 July, 1996 - 31 July, 1997 ..................................................

AG194/96

11/9/96

76

3903

Gregory’s Plumbing
& Pipeline Services
Industrial Agreement

Whole of State

11 Dec, 1998 - 31 Oct, 1999 ...................................................

AG269/98

2/2/99

79

435

Griffiths Taylor Retaining
Wall & Bricklaying
Industrial Agreement

Whole of State

16 Sept, 1998 - 31 Oct, 1999 ..................................................

AG182/98

17/12/98

79

165

Gromark Packaging
Pty Ltd Kewdale Plant
Enterprise Agreement 1995

Gromark Packaging Pty
Ltd (Kewdale Plant)

1 June, 1995 - 30 June, 1996 ...................................................

AG128/95

3/10/95

75

2742

Ground Water
Control (1974)
Industrial Agreement

Jason Nominees Pty Ltd
as trustees for the Jason
Unit Trust t/a Ground
Water Control (1974)

6 Dec., 1995 - 31 July, 1997 ...................................................

AG317/95

10/1/96

76

356

Ground and Foundation
Supports Industrial
Agreement

Ground and Foundation
Supports Pty Ltd

1 Nov., 1996 - 31 July, 1997 ...................................................

AG95/95

1/11/96

76

4540

Ground and Foundation
Supports Industrial
Agreement

Whole of State

8 May, 1998 – 31 Oct., 1999 ...................................................
No. 939/2000 (Ground and Foundation Supports Pty Ltd
ceased to be party to the Agreement) ....................................

AG87/98

30/10/98

78

4008

…

19/7/00

80

3038

Group Training - Perth
(Inc) Agreement 1998

Whole of State

1 Jan.,1998 - 31 Dec., 1999 ....................................................

AG34/98

21/5/98

78

2052

Grove Construction
Service Pty Ltd
Industrial Agreement

John Holland
Construction Council
House Perth Site

16 July, 1998 – 31 Oct., 1999 .................................................

AG130/98

13/11/98

78

4587

Guildford Grammar
School Enterprise
Agreement 1996
(Replaces AG11/1995)

Guildford Grammar
School

1 Jan., 1996 - 31 Dec., 1997 ...................................................

AG60/96

12/3/96

76

684

Hairdressing SDA –
Carl Ridolfo Pty Ltd
T/A Ridolfo Hair Design
Enterprise Agreement
2000

State of WA

15 Dec., 2000 – 31 May, 2001 ................................................

AG282/00

15/12/00

81

121

Hairdressing SDA –
Cheveux by Anthony
Pty Ltd T/A Cheveux by
Anthony Enterprise
Agreement 2000

State of WA

15 Dec., 2000 – 31 May, 2001 ................................................

AG279/00

15/12/00

81

122

Hairdressing SDA –
Coffiano Holdings Pty
Ltd T/A Studio Picasso
Enterprise Agreement
2000

State of WA

15 Dec., 2000 – 31 May, 2001 ................................................

AG278/00

15/12/00

81

123

Hairdressing SDA –
Grand Court Corp
Pty Ltd Enterprise
Agreement 2000

State of WA

15 Dec., 2000 – 31 May, 2001 ................................................

AG277/00

15/12/00

81

124

Hairdressing SDA –
Joanne Steel T/A Jo’s
for Hair Enterprise
Agreement 2000

State of WA

15 Dec., 2000 – 31 May, 2001 ................................................

AG283/00

15/12/00

81

125

Hairdressing SDA –
Judith Clarke T/A
Distinctions Hair
Design Enterprise
Agreement 2000

State of WA

15 Dec., 2000 – 31 May, 2001 ................................................

AG281/00

15/12/00

81

126

Hairdressing SDA –
Luciano’s Hair Fashion
for Men Enterprise
Agreement 2000

State of WA

15 Dec., 2000 – 31 May, 2001 ................................................

AG276/00

15/12/00

81

128

Hairdressing SDA –
Starra Pty Ltd T/A Diva
Hair Studio & Sinatra’s
for Hair Enterprise
Agreement 2000

State of WA

15 Dec., 2000 – 31 May, 2001 ................................................

AG280/00

15/12/00

81

129
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Hale School (Enterprise
Bargaining) Agreement
2000
(Replaces previous Hale
School … Agreement
No. AG137/97.
For prior details, see
Vol. 79, Part 2)

Hale School

1 Jan., 2000 – 31 Dec., 2000 ...................................................

AG187/99

20/12/99

80

103

Hale School Non-Teaching
Staff (Enterprise Bargaining
Agreement 1999

Whole of State

15 Sept., 1999 – 31 Dec., 2000 ...............................................

AG137/99

23/9/99

79

2852

Hammer Outdoor Design
Industrial Agreement

Christopher Hammer t/a
Hammer Outdoor Design

8 Sept., 1995 - 31 July, 1997 ...................................................

AG165/95

10/10/95

75

2981

Hardaz Concrete/BLPPU
and the CMETU Collective
Agreement 1999
(Replaces previous Hardaz
Concrete Agreement
No. AG155/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG209/99

24/3/00

80

1132

Hardie Iplex Pipeline
Systems - Osborne Park
(Enterprise Bargaining)
Agreement 1993

Hardie Iplex Pipeline
Systems - Osborne
Park

17 Jan., 1994 - 16 Jan., 1995 ..................................................

AG84/93

17/1/94

74

230

Harnischfeger of Australia
Pty Ltd Western Region
Workshop, Repair, Manufacture and Field, Assembly,
Repair and Maintenance
Agreement 2000
(Replaces previous
Harnischfeger of
Australia … Agreement
No. AG318/97.
For prior details , see
Vol. 80, Part 1)

Harnischfeger of
Australia Pty Ltd
(Western Region)

1 Nov., 2000 - 31 Oct., 2003 ...................................................

AG257/00

24/11/00

80

5404

Hatch Industrial Services
Pty Ltd Industrial
Agreement

Hatch Industrial
Services Pty Ltd

19 Jan., 1996 - 31 July, 1997 ..................................................

AG14/96

18/4/96

76

1315

Hatch Industrial Services
Industrial Agreement

Whole of State

20 Nov., 1997 - 31 Oct., 1999 .................................................

AG334/97

20/3/98

78

1224

HB Brady Co Pty Ltd Wall
And Ceiling Industrial
Agreement

Whole of State

17 Oct., 1996 - 31 July., 1997 .................................................

AG315/96

12/3/97

77

907

Healthcare Linen Pty Ltd
Engineering Enterprise
Agreement 1996

Whole of State

15 Apr., 1997 - 14 Apr., 1999 .................................................

AG47/97

4/6/97

77

1412

Healthcare Linen Pty Ltd
Transport Enterprise
Agreement 1996

Whole of State

15 Apr., 1997 - 14 Apr., 1999 .................................................

AG46/97

4/6/97

77

1419

Heat Containment
Industries Enterprise
Agreement 1993

Heat Containment
Industries,
Beard Street,

21 Oct., 1993 - 20 Oct., 1995 ..................................................

AG59/93

1/12/93

73

3400

Hedland Bus Lines Enterprise Agreement 1994

Hedland Bus Lines,
Port Hedland

28 June, 1994 - 28 Dec., 1996 ................................................

AG35/94

8/8/94

74

1900

Higginsons Painting
Services Industrial
Agreement

Ard O’Donnell Pty
Ltd t/a Higginsons
Painting Service

21 Mar., 1996 - 31 July, 1997 .................................................

AG89/96

21/6/96

76

2208

Hi Tec Demolition
Industrial Agreement

Hi Tec Demolition
Company Pty Ltd

26 Apr., 1995 - 25 Apr., 1997 .................................................

AG81/95

21/7/95

75

2365

HJ & JW Mast/BLPPU
and the CMETU Collective
Agreement 1999
(Replaces previous HJ &
JW Mast … Agreements
No.AG217/1995,
No. AG38/96 &
No. AG302/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG217/99

24/3/00

80

1138

Hollywood Private Hospital
(HSOA) Enterprise
Agreement 2000
(Replaces previous
Hollywood Private …
Agreement No. AG262/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

7 Apr., 2000 - 31 Mar., 2002 ...................................................

AG22/00

7/4/00

80

2566

Holyoake Bricklaying/
BLPPU and the CMETU
Collective Agreement 2000
(Replaces previous Holyoake
Bricklaying … Agreement
No. AG172/97.

Whole of State

1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG89/00

27/4/00

80

1836

Homes of Peace (Salaried
Officers) Agreement 1976

Workers employed by
Homes of Peace
(Inc.)

19 Jan., 1976 to 18 Jan., 1979 .................................................

AG6/77

9/2/77

57

317

Horse Industry
Traineeship Agreement

Whole of State

8 Jan., 1989 to 7 Jan., 1990 .....................................................

AG5/89

5/9/89

69

2701

Horticultural Career
Start Traineeship
Industrial Agreement

Whole of State

27 Nov., 1995 - 26 Nov., 1996 ................................................

AG262/95

21/12/95

76

112

Hospital Assistant
Traineeship Industrial
Agreement

Whole of State

Commencement by trainees of their traineeship to
completion of traineeships ....................................................

AG10/86

19/2/87

67

347

(142)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AGREEMENTS IN FORCE—continued
Title

Area
Governed

Date of
Operation

No. of
Agreement

Date
Delivered

Reference
Vol.
Page

Hospital Salaried Officers
(Attadale Hospital)
Enterprise Agreement 1997

Attadale Hospital

27 Jan, 1999 - 1 July 2000 ......................................................

AG4/99

27/1/99

79

438

Hospital Salaried Officers
(Glengarry Hospital)
Enterprise Bargaining
Agreement 1997

Glengary Hospital

27 Jan, 1999 - 1 July 2000 ......................................................

AG3/99

27/1/99

79

443

Hospital Salaried Officers
Joondalup Health Campus
Enterprise Bargaining
Agreement 1999
(Replaces & Cancels
previous HSO Joondalup
… Agreement
No. AG36/98.

Joondalup Health
Campus

7 Feb., 2000 - 30 June 2000 ....................................................

AG244/99

7/2/00

80

322

Hospital Salaried Officers
(Mount Hospital) Enterprise
Bargaining Agreement 1997

Mount Hospital

27 Jan, 1999 - 1 July 2000 ......................................................

AG2/99

27/1/99

79

464

Hospital Salaried
Officers (Private
Hospitals Award
No. 28/1977 Clerical
Traineeships) Industrial
Agreement

Whole of State

2 Sept., 1988 to 22 Sept., 1989 ...............................................

AG3/89

31/5/89

69

1958

Hospital Salaried Officers
(Private Hospitals Award
No. 28/1977 Clerical
Traineeships)
Industrial Agreement

Whole of State

31 Dec., 1988 to 30 Dec., 1989 ..............................................

AG4/89

31/5/89

69

1959

Hospitality Industry Australian Hotels
Association (WA
Branch – Accommodation
- Division) Industrial
Agreement 2000
(Replaces & Cancels
previous Hospitality
Industry … Agreement
No. AG257/98.
For prior details, see
Vol. 80, Part 2)

Whole of State

5 Feb., 2001 - 4 Feb., 2002 .....................................................

AG231/00

5/2/01

81

491

Hot Briquetted
Iron Project Agreement

Construction Work on
Hot Briquetted Iron
Project

5 Feb., 1997 - 31 July., 1998 ...................................................

AG62/97

11/3/97

77

910

Howard Porter
(1936) Pty Ltd Enterprise Bargaining
Agreement 1994

Howard Porter (1936)
Pty Ltd, O’Connor
Operations

1 Jan., 1995 - 31 Mar., 1996 ...................................................

AG236/95

30/11/95

76

113

Howard Porter Pty Ltd
Enterprise Bargaining
Agreement 1998
(Cancels AG195/96)

O’Connor, WA

29 Nov., 1999 -28 May, 2001 .................................................

AG176/99

29/11/99

79

3625

Howard Porter Pty Ltd
Enterprise Bargaining
Agreement 1996

Howard Porter
O’Connor operations

27 Dec., 1996 - 1 July, 1998 ...................................................

AG48/97

6/3/97

77

667

HSOA Peel Health
Campus Administrative,
Clerical and Allied
Health Staff Agreement
1998
(Replaces previous Peel
Health Campus …
Agreement 1997
No. AG227/97)

Peel Health Campus
Western Australia

23 July, 1999 – 30 Nov., 2000 ................................................

AG126/99

23/7/99

79

2157

Hugh Smith Bricklaying
Industrial Agreement

Whole of State

27 Nov., 1997 - 31 Oct., 1999 .................................................

AG351/97

10/2/98

78

902

Hugh & Co Contracting
Industrial Agreement

Whole of State

17 Nov, 1998 - 31 Oct, 1999 ...................................................

AG251/98

17/12/98

79

184

I & C Fixing & Maintenance /BLPPU and the
CMETU Collective
Agreement 2000

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG146/00

19/6/00

80

2975

Improved Concrete Pumping
Services/BLPPU Collective
Agreement 2000

Whole of State

1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG104/00

19/5/00

80

2616

Independent Pump
Hire Industrial Agreement

Springboard Holdings
Pty Ltd t/a Independent
Pump Hire

25 Oct., 1995 - 31 July, 1997 ..................................................

AG278/95

7/12/95

76

115

Independent Wool Dumpers
Pty Ltd Agreement 1999
(Replaces & Cancels
previous Independent Wool
Agreement No. AG58/96)

Whole of State

1 July, 1999 - 30 June, 2000 ...................................................

AG83/00

8/6/00

80

2620

Industrial Blaster/
Coater Second Year
Training Programme
Agreement

Whole of State

21 Jan., 1988 to 21 Jan., 1989 .................................................

AG2/88

26/5/88
26/5/88

68
68

1746,
3111

Industrial Blaster/Coater
Second Year Training
Programme Agreement

Whole of State

21 Jan., 1988 to 21 Jan., 1990 .................................................

AG3/88

26/5/88

68

1748

Inform Construction
Industrial Agreement

Inform Construction
Pty Ltd

24 Nov., 1995 - 31 July, 1997 .................................................

AG309/95

10/1/96

76

357
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Inghams Enterprise
Pty Ltd Distribution
Enterprise Bargaining
Agreement 2000
(Replaces & Cancels
Inghams Enterprises
… Agreement
No. AG29/2000.
For prior details,
see Vol. 80, Part 2)

Whole of State

20 Oct., 2000 – 20 Jan., 2003 .................................................

AG268/00

15/1/01

81

494

Inghams Enterprise
Storemen’s Agreement
1994

Inghams Enterprise
Ltd, Osborne Park

7 Mar., 1994 - 28 Feb., 1996 ...................................................

AG22/94

12/5/94

74

1515

Inghams Enterprises
Pty Limited Telesales
Enterprise Bargaining
Agreement 1998
(Replaces No. AG288/96)

Osborne Park

28 Jan, 1999 - 31 Dec, 2000 ...................................................

AG9/99

28/1/99

79

469

Inghams Enterprises
Pty Limited (Maintenance
Department) Enterprise
Bargaining Agreement 1997
(Replaces previous Ingham
Pty Ltd … Agreement1995
No. AG 77/96.
For prior details, see
Vol. 77, part 2)

Baden Street
Osborne Park

15 Dec., 1997 - 15 Dec., 1999 ................................................

AG17/98

20/2/98

78

906

Inghams Poultry Processing
Enterprise Agreement 1998
(Replaces previous Inghams
Poultry … Agreement
No. AG230/96.
For prior details, see
Vol. 78, Part 2)

Osborne Park

3 Feb, 1999 - 18 Mar, 1999 .....................................................

AG1/99

3/2/99

79

471

Inghams Thornlie (WA)
Agreement 1999
(Replaces & Cancels
previous Inghams Thornlie
Agreement No. AG163/98.
For prior details, see
Vol. 79, Part 2

157 Yale Road, Thornlie

12 Aug., 1999 – 11 Aug., 2000 ...............................................

AG30/00

29/5/00

80

2623

Innes Transport Pty Ltd
and The Transport
Workers Union Enterprise
Bargaining Agreement 1998

Whole of State

11 Dec, 1998 - 10 Dec, 2000 ..................................................

AG24/99

3/3/99

79

780

In-situ Constructions
Industrial Agreement

Whole of State

15 Sept., 1998 – 31 Oct., 1998 ...............................................

AG184/98

24/11/98

78

4590

Integrated Power Services
Industrial Agreement 2000
(Replaces previous
Integrated Power …
Agreement
No. AG88/1998.
For prior details, see
Vol.80, Part 2)

Integrated Power
Services Pty Ltd

15 Dec., 2000 – 14 Dec., 2002 ................................................

AG266/00

15/12/00

81

130

Intensive Crop Farming
Traineeship Agreement
1986

All Intensive Crop
Farming Trainees

24 June, 1987 to 23 June, 1988 ...............................................

AG2/87

26/6/87

67

1157

Intensive Horticultural
(Vegetable Production)
Traineeship Agreement

Whole of State

3 Feb., 1989 .............................................................................

AG36/88

3/2/89

69

2703

Intensive Horticultural
(Vegetable Production)
Traineeship Agreement
1989

Whole of State

22 May, 1988 to 22 May, 1989 ...............................................

AG9/89

22/5/89

69

1961

Interceramics
Industrial Agreement

Whole of State

9 Sept., 1999 – 31 Oct., 1999 ..................................................

AG167/99

16/11/99

79

3629

Interim Press Room
Roster Agreement

West Australian
Newspapers Limited
Herdsman Printing
Establishments

13 Oct., 1991 - as specified in Clause 3. - Term .....................

AG11/91

5/5/92

72

1070

Interstate Crane and
Transport Hire Industrial
Agreement
(Cancels previous Interstate
Crane … Agreement
No. AG267/97)

Whole of State

1 Sept., 1999 – 31 Aug., 2001 .................................................

AG8/00

18/4/00

80

1842

Interceramics Industrial
Agreement

La Cava Nominees Pty
Ltd t/a Interceramics

15 Sept., 1995 - 31 July, 1997 .................................................

AG185/95

10/10/95

75

2938

Interpave Industrial
Agreement

George Evans t/a
Interpave WA

7 Mar., 1996 - 31 July, 1997 ...................................................

AG67/96

17/4/96

76

1316

Interpave (WA)
Industrial Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG156/97

17/9/97

77

2621

Interstate Crane
and Transport Hire
Industrial Agreement

Whole of State

12 Nov., 1997 - 31 Jul., 1999 ..................................................

AG267/97

12/11/97

77

3335

IWD Independent
Wool Dumpers Pty
Ltd Agreement 1995/96

IWD Independent Wool
Dumpers Pty Ltd,
Fremantle Depot

1 July, 1995 to 30 June, 1996 ..................................................

AG58/96

28/3/96

76

1318
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J & K Reinforcing/BLPPU
and the CMETU
Collective Agreement 1999
(Cancels previous J & K
Reinforcing Agreements
No. AG142/1995 &
No. AG172/98.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG239/99

29/2/00

80

541

J & M Duffy Plasterers/
BLPPU Collective
Agreement 1999
(Cancels previous J&M
Duffy … Agreement
No. AG353/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG234/99

8/3/00

80

1212

J & P Metals Demolition
Industrial Agreement

Whole of State

21 July, 1999 – 31 Oct., 1999 .................................................

AG128/99

6/10/99

79

3316

J&P Brick Work
Industrial Agreement

J & P Brickwork

1 Aug., 1995 - 31 July, 1997 ...................................................

AG73/95

24/5/95

75

1879

J & R Chatfield/BLPPU
and the CMETU Collective
Agreement 1999
(Replaces and Cancels
previous J&R Chatfield
… Agreements
No. AG164/1995 &
No. AG149/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG190/99

25/2/00

80

546

J & SG Barnett
Domestic and Minor
Industrial Agreement

Whole of State

13 Feb., 1996 - 31 July, 1997 ..................................................

AG41/96

6/12/96

76

4918

J & SG Barnett
Domestic and Minor
Industrial Agreement

Whole of State

13 Feb., 1996 - 31 July, 1997 ..................................................

AG42/96

6/12/96

76

4920

J & SG Barnett
Industrial Agreement

Whole of State

15 Dec., 1997 - 31 Oct., 1999 .................................................

AG361/97

26/2/98

78

955

Jadsco Pty Ltd Maintenance
Contracts Enterprise Bargaining Agreement
(Replaces Jadsco Pty Ltd
Maintenance …
Agreement 1995
AG268/95.
See Vol. 78, Part 2)

Jadsco Pty Ltd

8 July, 1996 - 1 Mar., 1998 .....................................................

AG145/96

8/7/96

76

2621

James Hardie Building
Boards - Welshpool
Enterprise Agreement
1992

James Hardie and Co
Pty Limited Establishment, Rutland
Avenue, Welshpool

18 Feb., 1993 to 17 Feb., 1994 ................................................

AG13/92

3/3/93

73

734

James Hardie
Building Services Ltd
t/a Quell Fire & Safety
Products, Perth, Portable
Service Certified
Agreement 1996

Whole of State

17 Sept., 1996 to 16 Sept., 1998 .............................................

AG260/96

10/10/96

76

4548

James Hardie Pipelines
- Osborne Park
(Enterprise Bargaining)
Agreement 1995

James Hardie Pipelines
Osborne Park site

1 Aug., 1995 - 31 Jan., 1997 ...................................................

AG100/95

1/8/95

75

2367

James Hardie
Pipelines Osborne Park
Site Redundancy
Agreement

James Hardie Pipelines
Osborne Park site

4 Dec., 1996 - Completion ......................................................

AG278/96

6/12/96

77

64

James Hardie Australia
Pty Ltd, Rutland Avenue,
Welshpool Agreement 1999
(Replaces and Cancels
James Hardie … Agreement
No. AG336/1996.
For prior details, see
Vol. 79, Part 2)

James Hardie and Company
Pty Ltd, Rudland Ave,
Welshpool

25 Feb., 2000 – 24 Feb., 2003 .................................................

AG2/00

25/2/00

80

535

James Turner Roofing
Industrial Agreement

Whole of State

19 May, 1999 – 31 Oct., 1999 .................................................

AG87/99

22/7/99

79

2165

Jandakot Wool Scouring
Company Pty Ltd
Agreement 1999
(Replaces AG80/98)

Whole of State

15 July, 1999 – 1 July 2000 ....................................................

AG110/99

15/7/99

79

2169

Jandakot Wool Washing
Pty Ltd Agreement 1999

Jandakot

15 July, 1999 – 1 July, 2000 ....................................................
No. 1392/2001 (Jandakot Wool Washing Pty Ltd ceased to
be party to the Agreement) ....................................................

AG109/99

15/7/99

79

2171

…

27/7/01

81

2437

Jandakot Wool Washing
Pty Ltd Agreement 2000

Jandakot

15 Dec., 2000 – 1 July, 2001 ...................................................

AG232/00

19/12/00

81

133

Jasmat Steel
Fabrications Industrial
Agreement 1996

Mangione Nominees
Pty Ltd t/a Jasmat
Steel Fabrications

6 June, 1996 - 31 July, 1997 ...................................................

AG165/96

26/7/96

76

2626

Jasmat
Engineering Industrial
Agreement

Whole of State

8 Dec., 1997 – 31 Oct., 1999 ..................................................

AG9/98

27/7/98

78

3208

JBJ Plasterers
Industrial Agreement

JBJ Plasterers Pty Ltd

21 Mar., 1996 - 31 July, 1997 .................................................

AG90/96

21/6/96

76

2323

JFK Engineering Pty Ltd
Enterprise Agreement
1996-1997
(Replaces No. AG116/94)

JFK Engineering Pty
Ltd

1 July, 1996 - 1 July, 1998 ......................................................

AG198/96

28/8/96

76

4014
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JFK Engineering Pty Ltd
Enterprise Agreement
1998-1999

32 Davison St
Maddington

1 July, 1998 – 30 June, 1999 ...................................................

AG164/98

15/10/98

78

4017

JH Mac Engineering
Industrial Agreement

Whole of State

11 Mar., 1997 - 31 July., 1997 ................................................

AG76/97

4/6/97

77

1427

Jim Kemp Carpentry
Industrial Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG219/97

12/11/97

77

3338

Jobskills Administration
and Technical Staff Trainee
Agreement 1993

Whole of State

15 July, 1993 - 4 Jan., 1994 ....................................................

AG31/93

15/7/93

73

2042

Jobskills Trainee
(Child Care)

Whole of State

20 Oct., 1994 - Completion .....................................................

AG63/94

20/10/94

74

2961

Jobskills Trainee
(Childrens’ Services
Private) Agreement,
1996

Childrens’ Services
Employees engaged
under Jobskills
program

12 Aug., 1996 - 11 Aug., 1998 ................................................

AG116/96

12/8/96

76

4019

Jobskills Trainee
(Hospitality Group
Training (WA) Inc)
Agreement 1994

Hospitality Group
Training (WA) Inc
engaged under
Jobskills

27 Apr., 1994 - 26 Apr., 1995 .................................................

AG36/94

15/6/94

74

1902

Jobskills Trainee
Hospitality Industry
Agreement 1995

Hospitality Group
Training (WA) Inc
engaged under the
Jobskills Programme

19 June, 1995 - 18 June, 1996 ................................................

AG105/95

19/6/95

75

2136

Jobskills Trainee Katanning
Kids Child Care Centre
Agreement, 1996

Jobskills Trainees at
Katanning Kids
Child Care Centre

15 Apr., 1996 - 14 Apr., 1997 .................................................

AG133/96

11/9/96

76

4023

Jobskills Trainee Little
Whalers Child Care Centre
Agreement, 1996

Whole of State

15 Apr., 1996 - 14 Apr., 1997 .................................................

AG135/96

11/9/96

76

4188

Jobskills Trainee Monopak
Pty Ltd Agreement, 1996

Whole of State

5 Aug., 1996 - 4 Aug., 1997 ....................................................

AG235/96

10/10/96

76

4559

Jobskills Trainee Nally (WA)
Pty Ltd Agreement, 1996

Whole of State

20 May, 1996 - 19 May, 1997 .................................................

AG234/96

10/10/96

76

4561

Jobskills Trainee Plas-Pak
(WA) Pty Ltd (Employer
Name) Agreement, 1996

Whole of State

31 May, 1996 - 30 May, 1997 .................................................

AG236/96

24/10/96

76

4562

Jobskills Trainee Plas-Pak
(WA) Pty Ltd (Employer
Name) Agreement, 1996

Whole of State

5 Aug, 1996 - 4 Aug, 1997 ......................................................

AG237/96

24/10/96

76

4563

Jobskills Trainee Plastic
Injection Co.
Agreement, 1996

Whole of State

20 May, 1996 - 19 May, 1997 .................................................

AG233/96

10/10/96

76

4565

Jobskills Trainee Ragamuffins Child Care
Centre Agreement, 1996

Jobskills Trainees at
Ragamuffins Child
Care Centre

15 Apr., 1996 - 14 Apr., 1997 .................................................

AG134/96

11/9/96

76

4025

JOBSKILLS Trainee
School Employees
(Canteen Assistant)
Agreement 1995

Whole of State

29 Jan., 1996 - 29 Jan., 1997 ..................................................

AG294/95

18/4/96

76

1320

Jobskills Trainee
(School Employees Groundsperson’s)
Agreement, 1994
for the Association of
Independent Schools
of Western Australia,
Union of Employers
(Inc.) and its employer
members

Whole of State

30 Apr., 1994 - 29 Apr., 1995 .................................................

AG27A/94

10/6/94

74

1736

Jobskills Trainee
(School Employees Groundsperson’s)
Agreement, 1994
for the Association of
Independent Schools
of Western Australia,
Union of Employers
(Inc.) and its employer
members

Whole of State

30 Apr., 1994 - 29 Apr., 1995 .................................................

AG27B/94

10/6/94

74

1736

Jobskills Trainee
(School Employees Groundsperson’s)
Agreement, 1994 for the
Independent Schools
of Western Australia,
Union of Employers
(Inc.) and its employer
members

Whole of State

30 Apr., 1994 - 29 Apr., 1995 .................................................

AG27C/94

10/6/94

74

1736

Jobskills Trainee (School
Employees - Teachers
Aide) Anglican Commission Agreement, 1994

Whole of State

9 Jan., 1995 - 8 Jan., 1996 .......................................................

AG190/94

9/1/94

75

385

Jobskills Trainee (School
Employees - Teacher
Aide) Associa-tion of
Independent Schools
Agreement, 1994

Whole of State

9 Jan., 1995 - 8 Jan., 1996 .......................................................

AG192/94

9/1/95

75

386

Jobskills Trainee
(School Employees Teachers Aide) Catholic
Education Commission
Agreement, 1994

Whole of State

9 Jan., 1995 - 8 Jan., 1996 .......................................................

AG191/94

9/1/95

75

387
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John’s Bricklaying
Industrial Agreement

John’s Bricklaying

1 Aug., 1995 - 31 July, 1997 ...................................................

AG66/95

18/5/95

75

1880

John Holland
Building Operations
Agreement 2000
(Cancels previous John
Holland … Agreement
No. AG73/98.
For prior details, see
Vol. 80, Part 1)

John Holland Construction & Engineering Pty
Ltd (WA region)

31 Oct., 1999 – 31 Oct 2002 ...................................................

AG142/00

30/6/00

80

2948

John Holland Construction and Engineering
Pty Ltd (Nelson Point
Development Project)
Enterprise Bargaining
Agreement

Nelson Point Development Project
Port Hedland

4 June, 1993 - Completion ......................................................

AG49/93

4/11/93

73

2956

John Holland Construction
and Engineering Pty Ltd
(Wanea-Cossack On-site
Assembly Work)
Agreement 1994

John Holland
Construction and
Engineering Pty Ltd,
Wanea-Cossack Project,
Jervoise Bay

17 June, 1994 - Completion ....................................................

AG81/94

28/8/94

74

2113

John Holland Precast
Agreement 2000
(Cancels previous John
Holland Precast Agreement No. AG74/1998.
For prior details, see
Vol. 80, Part 1)

John Holland Precast
Yard, Kwinana

31 Oct., 1999 – 31 Oct., 2002 .................................................

AG141/00

30/06/00

80

2952

John Shelton Contract
Carpentry Industrial
Agreement

Whole of State

8 Sept., 1998 – 31 Oct., 1999 ..................................................

AG180/98

24/11/98

78

4599

John XXIII College
Council Inc. Non Teaching Staff Enterprise
Bargaining Agreement 1999
(Replaces AG316/97)

John XXIII College
Council Inc.
Mount Claremont

18 Aug., 1999 – 31 Dec., 1999 ...............................................

AG49/99

18/8/99

79

2854

Jones & Rickard
Service (WA) Enterprise
Bargaining Agreement
1995

Jones & Rickard Service
(W.A.)

23 Oct., 1995 - 22 Oct., 1996 ..................................................

AG248/95

9/11/95

75

3207

Jones & Rickard Service
(W.A.) Enterprise Bargaining Agreement 1997

Whole of State

1 Sept., 1997 – 30 April, 1999 ................................................

AG286/97

28/1/98

78

687

K & L Scaffolding
Industrial Agreement

Whole of State

25 Aug., 1999 – 31 Oct., 1999 ................................................

AG146/99

4/11/99

79

3319

Kalamunda District
Community Hospital
(Hospital Assistants)
Agreement

Kalamunda District
Community Hospital
Board

10 Oct., 1994 - 9 Oct., 1995 ....................................................

AG109/95

2/8/95

75

2535

Karrinyup Plastering/
BLPPU and the CMETU
Collective Agreement
2000

Whole of State

7 Aug., 2000 – 1 Nov., 2002 ...................................................

AG195/00

6/9/00

80

4102

Karrinyup Plastering
Industrial Agreement

Karrinyup Plastering
Co. Pty Ltd

21 Nov., 1994 - 31 July, 1995 .................................................
No. 1144/2001 (Karrinyup Plastering Co Pty Ltd ceased to
be party to the Agreement) ....................................................

AG171/94

6/12/94

75

99

…

18/6/01

81

1608

15 Sept., 1995 - 31 July 1997 .................................................
No. 1143/2001 (Karrinyup Plastering Co Pty Ltd ceased to
be party to the Agreement) ....................................................

AG192/95

10/10/95

75

2987

…

18/6/01

81

1607

Karrinyup Plastering
Co. Industrial Agreement

Karrinyup Plastering
Co. Pty Ltd

Karrinyup Plastering
Co Pty Ltd Industrial
Agreement

Whole of State

1Aug., 1997 ., 31 Oct., 1999 ...................................................

AG159/97

17/9/97

77

2628

KBE Contracting
Asbestos Eradication
Industrial Agreement

KBE Contracting Pty
Ltd

18 Nov., 1994 - 17 Nov., 1996 ................................................

AG145/94

18/11/94

75

100

KBE Contracting (Asbestos
Eradication & Fire
Protection)/BLPPU and
the CMETU Collective
Agreement 2000

Whole of State

19 Apr., 2000 – 1 Nov., 2002 ..................................................

AG120/00

2/6/00

80

2625

KBE Contracting/BLPPU
and the CMETU Collective
Agreement 2000
(Cancels previous KBE
Contracting Industrial
Agreements
No. AG104/1996 &
No. AG343/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

19 Apr., 2000 – 1 Nov., 2002 ..................................................

AG121/00

2/6/00

80

2630

Kewdale Engineering
& Construction Enterprise
Bargaining Agreement

Kewdale Engineering
and Construction

1 Apr., 1995 - 31 Mar., 1996 ...................................................

AG261/95

6/11/95

75

3209

Kewdale Engineering
& Construction
Enterprise Bargaining
Agreement - No. 3

Whole of State

1 Apr., 1996 - 31 Mar., 1998 ...................................................

AG225/96

8/11/96

76

4585

Kewdale Engineering
& Construction
Enterprise Bargaining
Agreement No. 4 –
1998

Whole of State

1 April, 1998 – 31 March, 1999 ..............................................

AG174/98

12/10/98

78

4027
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Keywest Construction
Industrial Agreement

Keywest Constructions
Pty Ltd

23 Nov., 1995 - 31 July, 1997 .................................................

AG301/95

10/1/96

76

359

Keywest Construction Co. Pty Ltd
Industrial Agreement

Whole of State

1Aug., 1997 - 31 Oct., 1999 ...................................................

AG370/97

26/2/98

78

955

Kilbride
Industrial Agreement

Kilbride Pty Ltd

2 Aug., 1996 - 31 July, 1997 ...................................................

AG175/96

6/9/96

76

4027

Kilcullen and Clark
Industrial Agreement

Acklington Nominees
Pty Ltd t/a Kil and
Clark

8 Dec., 1995 - 31 July, 1997 ...................................................

AG328/95

20/3/96

76

970

Kilpatrick Green Pty
Ltd Nelson Point
Development Project
(Enterprise Bargaining
Agreement) AG22/1993

Nelson Point Development Project
Port Hedland

21 April, 1993 - Completion ...................................................

AG22/93

1/6/93

Not for
Publication

Kilpatrick Green
Pty Ltd (WA)
Agreement

Kilpatrick Green Pty Ltd

1 Jan., 1996 - 31 Dec., 1997 ...................................................

AG105/97

30/5/97

77

Kirin Australia
Enterprise Agreement
1996

Whole of State

1 July., 1996 - 30 June., 1998 .................................................
No. 277/2000 (Kirin Australia Pty Ltd ceased to be party
to Agreement) ........................................................................

AG45/97

6/8/97

77

2243

…

24/2/00

80

607

Kirin Australia
Enterprise Agreement
2000

State of WA

15 May, 2000 - 14 May, 2001 .................................................

C64/00

9/11/00

80

5669

KLM Electrical
Contracting (WA) Pty
Ltd Enterprise
Agreement 1996

Whole of State

1 July, 1996 - 31 Dec., 1997 ...................................................

AG275/96

16/10/96

76

4588

KMD Interior (WA)
Pty Ltd Industrial
Agreement

Whole of State

27 Feb., 1996 - 31 July, 1997 ..................................................

AG51/96

11/12/96

77

65

KMD Interiors
Industrial Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG160/97

17/9/97

77

2631

K Mart Armadale
Rostering Agreement
1994

K Mart Australia Ltd
Armadale Store

8 Apr., 1994 - 7 Apr., 1995 ......................................................

AG31/94

13/5/94

74

1517

K Mart Food Services
(Wages) Agreement 1994

Whole of State

1 Aug., 1994 - 31 July, 1995 ...................................................

AG65/94

29/7/94

74

1903

K-Mart Western
Australia Distribution
Centres Enterprise
Agreement

K-Mart Australia
Limited, Distribution Centres,
Western Australia

27 Feb., 1995 - 1 Aug., 1995 ..................................................

AG16/95

27/2/95

75

900

K-Mart Western
Australia Distribution
Centres Agreement

K-Mart Australia
Limited

5 June, 1996 - 31 July, 1997 ...................................................

AG100/96

5/6/96

76

2325

Kone Elevators
(Australia) Pty Limited
Enterprise Bargaining
Agreement 1993

NFP

4 Mar., 1994 - 3 Mar., 1995 ....................................................
No. 1170/2000 (Kone Elevators Pty Ltd ceased
to be party to the Agreement) ............................................. ...

AG11/94

4/3/94

74

598

…

31/7/00

80

3287

Kone Elevators
Pty Limited Enterprise
Bargaining Agreement
(Deletes & Replaces
Kone Elevators …
Agreement AG249/1995.
For prior details, see
Vol.78, Part 1)

Whole of State

4 June, 1997 – 3 June, 2000 ....................................................
No. 1171/2000 (Kone Electors Pty Ltd ceased
to be party to the Agreement) ................................................

AG18/98

17/6/98

78

2820

…

31/7/00

80

3287

KSE Steel Team
Enterprise Bargaining
Agreement

KSE Engineering and
Construction (KSE),
Welshpool

31 Dec., 1993 - 31 Mar., 1995 ................................................

AG83/93

18/1/94

74

234

Kurda Employment and
Training Jobskills
Agreement 1994

Kurda Employment and
Training Project (Inc)

6 Dec., 1994 - 5 July, 1995 .....................................................

AG140/94

6/12/94

74

2964

Kwinana Industries
Council Engineering
Traineeship Agreement
1997

Trainees at Kwinana
Industries Council
Engineering

1 Feb., 1997 - 31 Jan., 1999 ....................................................

AG139/97

24/7/97

77

1940

Kwinana Oil Refinery Site
Maintenance and
Modification Contractors
Agreement 1997

United Construction BP
Oil Kwinana Operations

1 Jan., 1997 - 30 June 1999 .....................................................

AG317/97

28/11/97

77

3341

Kwinana Towage Services
Small Craft Crews
Agreement 1986

Within the Port of
Fremantle and Shore
Stations

4 Nov., 1985 to 4 Nov., 1987 ..................................................

AG9/86

24/2/87

67

824

L & M Painting Service
Domestic Industrial
Agreement 1996

L & M Painting Service

15 Dec., 1995 - 31 July, 1997 .................................................

AG335/95

3/7/96

76

2642

L & M Painting
Service Commercial
Industrial Agreement

Leslie Beer, Eileen Beer,
Tracy Beer & Michael
Beer t/a L & M Painting
Service

25 June, 1996 - 31 July, 1997 .................................................

AG334/96

6/9/96

76

4029

Laboratory Assistants
Traineeship Agreement

Whole of State

19 Sept., 1991 - 18 Sept., 1992 ...............................................

AG9/91

16/10/91

71

3177

Laboratory Assistants
Traineeship (Core
Laboratories) Agreement

State of WA

27 Feb., 1991 to 26 Feb., 1992 ................................................

AG7/91

22/7/91

71

2067

Laboratory Assistants
Traineeship (Metana
Minerals) Agreement

State of WA

4 Feb., 1991 to 3 Feb., 1992 ....................................................

AG6/91

22/7/91

71

2069
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Laboratory Assistants
Traineeships (Minculture Laboratories
Pty Ltd)

State of WA

27 Feb., 1991 to 26 Feb., 1992 ................................................

AG5/91

22/7/91

71

2070

Lake Joondalup Baptist
College (Enterprise Bargaining) Agreement 1999
(Replaces AG37/98)

Whole of State

1 Jan., 1999 – 31 Dec., 1999 ...................................................

AG34/99

22/3/99

79

1055

Lance Holt School
Enterprise Bargaining
Agreement 1996
(Replaces Lance Holt
School Agreement 1994
No. AG12/95. See
Vol. 76, Part 2)

Lance Holt School

29 Apr., 1997 - 31 May., 1998 ................................................

AG80/97

30/4/97

77

1182

Largo Construction Demolition Industrial Agreement

M. Harper t/a
Largo Construction

26 Apr., 1995 - 25 Apr., 1997 .................................................

AG83/95

21/7/95

75

2367

LCM Pty Ltd/BLPPU
and the CMETU Collective
Agreement 2000

Whole of State

17 Aug., 2000 – 1 Nov., 2002 .................................................

AG199/00

20/10/00

80

5041

Ledger Engineering Pty
Ltd Enterprise
Bargaining Agreement

Ledger Engineering
Pty Ltd

4 Aug., 1994 - 30 June, 1995 ..................................................

AG41/94

8/8/94

74

1905

Ledger Engineering Pty Ltd
(Receiver and Manager
Appointed) Enterprise Bargaining Agreement 1995

Whole of State

1 July, 1995 - 30 June, 1996 ...................................................

AG9/96

2/2/96

78

2255

Leeds Painting Services
Industrial Agreement

Whole of State

24 Jul., 1998 – 31 Oct., 1999 ..................................................

AG132/98

14/9/98

78

3667

Leighton Contractors
Pty Limited Agreement 1994 for
Construction of the
Wandoo Concrete
Gravity Structure

Leighton Contractors
Pty Ltd Wandoo
Concrete Gravity
Structure, Bunbury

19 Sept., 1995 - Completion ...................................................

AG64/96

30/5/96

76

1877

Leighton Contractors
Maintenance Personnel
Agreement 2000
(Cancels previous Leighton
Contractors … Agreement No. AG235/1998.
For prior details, see
Vol. 80, Part 1)

State of WA

29 June, 2000 – 28 June, 2002 ................................................

AG116/00

29/6/00

80

2955

Leighton Contractors
Mining and Processing
Enterprise Agreement
1997

Employees of
Leighton Contractors
Pty Limited

10 Dec., 1997 - 9 Dec., 1999 ..................................................

AG354/97

28/1/98

78

691

Leisure Day Agreement

West Australian
Newspapers and
Nationwide News Pty
Ltd

22 Nov., 1979 to 31 Dec., 1979 ..............................................

AG22/79

3/12/79

59

1717

Leslie Concrete
Industrial Agreement

Leslie Concrete

15 Sept., 1995 - 31 July, 1997 .................................................

AG180/95

10/10/95

75

2989

Leslie Concrete
Industrial Agreement

Whole of State

27 Oct 1997 - 31 Oct., 1999 ....................................................

AG272/97

12/11/97

77

3345

Lidco Aluminium
Windows Pty Ltd
Agreement 1995

Lidco Aluminium
Windows Pty Ltd
(Maddington)

1 Sept., 1995 - 31 Aug., 1996 .................................................

AG286/95

30/11/95

75

3213

Lidco Aluminium
Windows Pty Ltd
Industrial Agreement

Lidco Aluminium
Windows Pty Ltd

13 Nov., 1995 - 31 July, 1997 .................................................

AG291/95

21/12/95

76

117

Linear Ceilings/BLPPU
Collective Agreement 2000
(Cancels previous Linear
Ceiling Industrial
Agreements
No. AG87/1996 &
No. AG75/98.
For prior details, see
Vol. 79, Part 2)

Whole of State

25 Nov., 1999 – 1 Nov., 2002 .................................................

AG92/00

3/5/00

80

1864

Linencare Australia
Transport Enterprise
Agreement 1999

Linencare Australia

16 Sept., 1999 – 24 Feb., 2001 ...............................................

AG131/99

23/9/99

79

2900

Living Waters Lutheran
College (Enterprise Bargaining) Agreement 2000
(Replaces previous Living
Waters … Agreement
No. AG63/98.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Feb., 2000 – 31 Dec., 2001 ..................................................

AG95/00

28/4/00

80

1869

Lorndell Holdings
Industrial Agreement

Whole of State

2 Feb., 1996 - 31 July, 1997 ....................................................

AG36/96

6/12/96

76

4924

Lower Great Southern
Health Service Board
(Engineering Department)
Enterprise Bargaining
Agreement, 1999
(Cancels Albany Health
Service (Eng. Dept) EB
Agreement 1998
No. AG47/1998)

Board of Management of
the Lower Great Southern
Health Service Board

26 June, 2000 – 25 June, 2002 ................................................

AG129/00

26/6/00

80

2981
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Lysaght Building
Industries Myaree
Performance Related
Payments Scheme
(Enterprise Bargaining)
Agreement
(Supersedes previous
Lysaght Building Industries
… Agreement 1992.
For prior details, see
Vol.73, Part 1)

John Lysaght
(Australia) Limited
Establishment,
Myaree (WA)

23 July, 1993 - 31 May, 1995 ..................................................

AG29/93

19/8/93

73

2387

M & D Vujacic
Industrial Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG196/97

7/10/97

77

2943

M & J Mitchell
Enterprise Agreement
1997

Whole of State

18 Sept., 1997 - 17 Sept., 1999 ...............................................

AG185/97

2/10/97

77

2635

M & M Robinson Bricklaying Industrial
Agreement

M & M Robinson Bricklaying

1 Aug., 1995 - 31 July, 1997 ...................................................

AG71/95

18/5/95

75

1881

M & M Strickland
Contractors Industrial
Agreement

M & M Strickland
Contractors Pty Ltd

6 Dec., 1995 - 31 July, 1997 ...................................................

AG314/95

10/1/96

76

361

M & T Roofing
(Vines Resort Broad
Construction) Industrial
Agreement

Whole of State

22 Jan., 1997 - Completion .....................................................

AG18/97

25/3/97

77

916

Macorna Pty Ltd/ BLPPU
and the CMETU Collective
Agreement 1999
(Cancels previous Macorna
Industrial Agreement
No. AG36/99.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov. 2002 ....................................................

AG189/99

8/3/00

80

1217

Mainline Demolition/BLPPU
Collective Agreement 1999
(Cancels previous Mainline
Demolition Industrial
Agreement No. AG82/1995.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG255/99

8/3/00

80

1223

Malaga Scaffold
Hire Scaffolding
Industrial Agreement
1996

Malaga Scaffold Hire

20 May, 1996 - 20 May, 1998 .................................................

AG150/96

5/7/96

76

2647

Mana Scaffolding
Industrial Agreement

Whole of State

16 Jan, 1999 - 31 Oct, 1999 ....................................................

AG13/99

15/3/99

79

1075

Mapstone Carter
Industrial Agreement

Mapstone Carter Pty Ltd

15 Sept., 1995 - 31 July, 1997 .................................................

AG177/95

10/10/95

75

2990

Marble and Cement
Work (On-Site)
Industrial Agreement

Whole of State

13 Nov, 1998 - 31 Oct, 1999 ...................................................

AG266/98

2/2/99

79

473

Mark Duffy Plasterers
Industrial Agreement

Mark Duffy t/a Mark
Duffy Plasterers

17 Apr., 1996 - 31 July, 1997 ..................................................

AG118/96

10/6/96

76

1894

Marine and Power Engineers
(Shift Engineers) Royal
Perth Hospital Agreement

Whole of State

31 Oct., 1967 to 30 Oct., 1970 ................................................

AG24/67

13/11/67

47

1054

Marinigate Pty Ltd
Industrial Agreement

Whole of State

18 Oct., 1999 – 31 Oct., 1999 .................................................

AG177/99

26/11/99

79

3633

Masterplanners Interiors Pty
Ltd Industrial Agreement

Whole of State

1 Feb., 1996 - 31 July, 1997 ....................................................

AG49/96

11/12/96

77

68

Masterplanners Interiors Pty
Ltd Industrial Agreement

Whole of State

31 Aug., 1998 – 31 Oct., 1999 ................................................

AG171/98

13/11/98

78

4606

Masters Dairy Limited
Enterprise Bargaining
Agreement 1995,
No. AG125/1995

Masters Dairy Limited

8 Sept., 1995 - 31 Dec., 1996 ..................................................

AG125/95

8/9/95

75

2762

Matilda Bay Brewing
Company Limited
Enterprise Development Agreement 1999
(Replaces previous Matilda
Bay … Agreement
No. AG120/1998.
For prior details, see
Vol. 80, Part 1)

Matilda Bay Brewing
Company Limited

25 Nov., 1999 – 31 July, 2001 ................................................

AG156/00

26/7/00

80

3215

Marble and Granite Expo
Industrial Agreement
No. AG30/98
(Replaced by Vinidex Pty
Ltd … Agreement 2000
No. AG237/00.
For prior details, see
Vol. 80, Part 1)

Masterfloors Industrial
Agreement No. AG125/98
(Cancelled by Troy Development Corporation …
Collective Agreement 1999
No. AG225/99.
For prior details, see
Vol. 79, Part 2)
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MB Foster
Industrial Agreement

Michael Foster and
Brian Foster t/a
MB Foster

15 Mar., 1996 - 31 July, 1997 .................................................

AG83/96

21/6/96

76

2339

McCarthy and McCord
Bricklayers Industrial
Agreement

McCarthy and McCord
Bricklayers

1 Aug., 1995 - 31 July, 1997 ...................................................

AG130/95

5/10/95

75

2764

McCraken Rigging
Industrial Agreement

L. McCraken t/a
McCracken Rigging

21 Sept., 1995 - 31 July, 1997 .................................................

AG239/95

22/11/95

76

118

McDonald & Mavric
Bricklaying Services
Agreement

McDonald & Mavric
Bricklaying Services

1 Aug., 1995 - 31 July, 1997 ...................................................

AG94/95

6/7/95

75

2137

MDR Construction Hire
Industrial Agreement

Whole of State

8 June, 1999 – 31 Oct., 1999 ..................................................

AG118/99

31/8/99

79

2378

Meadow Lea Foods Ltd
(Palmyra and Canningvale Sites) Enterprise
Agreement 1998
(Replaces AG120/97)

Palmyra and Canningvale

3 Sept., 1999 – 1 Dec., 2000 ...................................................

AG134/99

3/9/99

79

2382

Meadow Lea Foods Ltd
(Western Australia)
Enterprise Agreement
1998
(Replaces AG82/1994)

Bunbury

1 June, 1998 - 31 May, 2000 ...................................................

AG133/99

3/9/99

79

2393

Meadow Lea Foods
Ltd (Western Australia)
Enterprise Agreement
1996

Whole of State

1 June, 1996 - 31 May, 1998 ...................................................

AG331/96

31/1/97

77

371

Menchetti Nominees
Industrial Agreement

Menchetti Nominees
Pty Ltd

8 Sept., 1995 - 31 July 1997 ...................................................

AG157/95

10/10/95

75

2992

Menchetti Nominees
Industrial Agreement

Whole of State

12 Feb, 1999 - 31 Oct, 1999 ...................................................

AG23/99

31/3/99

79

1079

Mercy Hospital Mount
Lawley (HSOA) Enterprise Agreement 2000
(Replaces previous HSO
(Mercy Hospital) …
Agreement No. AG122/98.
For prior details, see
Vol. 80, Part 1)

Mercy Hospital
Mount Lawley

20 Oct., 2000 – 19 Aug., 2002 ................................................

AG227/00

20/10/00

80

5046

Merlino Construction
Industrial Agreement

Whole of State

6 Mar., 1998 - 31 Oct., 1999 ...................................................

AG41/98

21/5/98

78

2260

Mervon Industrial
Agreement

Whole of State

7 Nov., 1996 - 30 June., 1999 .................................................

AG297/96

4/6/97

77

1451

Merym Constructions
Industrial Agreement

Merym Pty Ltd t/a
Merym Constructions

19 Sept., 1995 - 31 July, 1997 .................................................

AG230/95

22/11/95

76

120

Merym Pty Ltd
Industrial Agreement
- The

Merym Pty Ltd

26 Sept., 1994 - 31 July, 1995 .................................................

AG114/94

26/10/94

74

2669

Metal Trades (Wundowie
Iron and Steel) Apprenticeship Agreement

Area controlled by
Wundowie Iron and
Steel

18 Aug., 1975 to 17 Aug., 1976 ..............................................

AG30/75

17/10/75

55

1622

Methodist Ladies’ College
(Enterprise Bargaining)
Agreement 1994

Methodist Ladies’
College

10 Feb., 1995 - 31 Dec., 1995 .................................................

AG13/95

15/2/95

75

625

Methodist Ladies’ College
(Enterprise Bargaining)
Agreement 1999
(Replaces previous Agreement No. AG160/1996.
For prior details, see
Vol. 79, Part 2)

Whole of State

23 Feb., 2000 – 31 Dec., 2001 ................................................

AG14/00

2/3/00

80

552

Methodist Ladies’ College
(Facilities Assistants/
Trades-persons) Enterprise
Agreement 1995

Methodist Ladies’
College

1 Jan., 1995 - 31 Dec., 1996 ...................................................

AG25/96

12/4/96

76

1321

Methodist Ladies’ College
Non-Teaching Staff (Enterprise Bargaining)
Agreement 2000
(Replaces previous Agreement No. AG326/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

4 May, 2000 – 31 Dec., 2001 ..................................................

AG112/00

4/5/00

80

1874

Methodist Ladies’ College
(Non- Teaching Staff –
Building Trades) Enterprise
Bargaining Agreement 1998

Whole of State

1 Nov., 1997 – 31 Dec., 1998 .................................................

AG118/98

30/9/98

78

3671

Metro Brick Armadale
(Enterprise Bargaining)
Agreement 1994

Metro Brick employees at
Armadale Brick
Manufacturing

8 Feb., 1995 - 31 Dec., 1996 ...................................................

AG96/95

7/9/95

75

2765

Metro Brick (Cardup)
(Enterprise Bargaining)
Agreement 1994

Metro Brick
Employees at Cardup
Brick Manufacturing

5 Apr., 1995 - 31 Dec., 1996 ...................................................

AG37/95

4/5/95

75

1599

Metro Meat International
Limited, Katanning
Division Maintenance
Employees Enterprise
Agreement

Metro Meat
International Ltd
Katanning operations

8 Dec., 1997 – 8 Dec., 2000 ....................................................

AG372/97

25/6/98

78

2824

Metro Meat International
(Katanning) AMIEU
Processing Agreement
(1999)

Katanning,
Western Australia

13 July, 1999 – 30 June, 2001 .................................................

AG123/99

13/7/99

79

2173
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21 July, 1997 – 20 July, 2000 ..................................................
No. 1720/2001 (Communications, Electrical, Electronic,
Energy, Information, Postal, Plumbing and Allied
Workers Union ceased to be party to the Agreement) ...........

AG373/97

18/6/98

78

2833

…

27/9/01

81

2755

Enterprise Agreement
Metrobus Engineering
and Maintenance Enterprise Agreement 1995

Employees of Metrobus
Asset Management
Services & engineering
Employees of Metrobus
Depots

11 July, 1995 - 10 July, 1996 ..................................................

AG111/95

26/7/95

75

2371

Metrobus Engineering
Employees Closedown
Enterprise Bargaining
Agreement 1997

Engineering Employees at
Metropolitan (Perth)
Passenger Transport
Trust

30 Nov., 1997 - 18 July, 1998 .................................................

AG329/97

9/12/97

77

149

Metropolitan Health Service Board Engineering
and Building Services
Enterprise Agreement
2000

Metropolitan Health
Service Board

23 Nov., 2000 – 22 Nov., 2002 ...............................................

AG248/00

23/11/00

80

5414

Metropolitan Health
Service Board - King
Edward Memorial and
Princess Margaret
Hospitals (Plant
Operators) Enterprise
Bargaining Agreement
1999

Metropolitan Health
Service Board - King
Edward Memorial and
Princess Margaret
Hospitals

8 Sept., 1999 – 7 Sept., 2001 ..................................................

AG147/99

8/9/99

79

2922

Midland College of TAFE
Engineering Trades’
Enterprise Bargaining
Agreement 1999

Midland College of Tafe

24 Sept., 1999 – 23 Sept., 2001 ..............................................

AG140/99

24/9/99

79

2926

Mike Harper
Industrial Agreement

Whole of State

26 Aug., 1996 - 31 July, 1997 .................................................

AG227/96

21/10/96

76

4603

Minesite Personnel Pty Ltd
Industrial Agreement

Whole of State

2 Mar, 1999 - 31 Oct, 1999 .....................................................

AG28/99

31/3/99

79

1083

Minesite Personnel Pty Ltd
Certified Agreement 1999

Whole of State

25 May 1999 - 31 Mar, 2000 ..................................................

AG71/99

25/5/99

79

1659

Ministerial Chauffeurs
Enterprise Bargaining
Agreement 1999
(Supersedes Ministerial
Chauffeurs Employment
Conditions Agreement 1991)

Whole of State

16 Feb., 2000 – 15 Feb., 2002 .................................................

AG211/99

16/2/00

80

554

Ministry for Culture &
the Arts ALHMWU
Enterprise Bargaining
Agreement 2000
(Replaces and Cancels
previous Art Gallery of
Western Australia
Enterprise Bargaining
Agreement No. 330/1997.

Ministry for Culture
& The Arts

17 Jan., 2001 – 16 Jan., 2003 ..................................................

AG2/01

17/1/01

81

514

Ministry of Education
Groundsperson/Pool
Attendant Traineeship
Industrial Agreement

Within the Ministry
of Education

25 July, 1988 to 24 July, 1989 .................................................

AG16/88

22/5/89

69

1451

Ministry of Justice
(Miscellaneous) Enterprise
Agreement 1999
(Replaces Ministry of
Justice Enterprise
Agreement 1995/97
as it relates to employees
covered by this agreement)

Whole of State

1 Oct., 1999 – 31 Oct., 2001 ...................................................

AG150/99

1/10/99

79

2933

Ministry of Justice Prison
Officers Enterprise Agreement 2000

Whole of State

30 Nov., 2000 – 29 Nov., 2002 ...............................................

AG271/00

30/11/00

80

5416

Mirage Industries/ BLPPU
and the CMETU Collective
Agreement 1999
(Cancels previous Mirage
Industries Industrial
Agreement No. AG102/99.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG103/00

19/5/00

80

2636

Mitchell Erectors
Industrial Agreement

Mitchell Erectors Pty Ltd

15 Sept., 1995 - 31 July, 1997 .................................................

AG169/95

10/10/95

75

2993

Mitchell Erectors
Industrial Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG158/97

17/9/97

77

2636

Mitre 10 Warehouse
Employees Agreement
2000
(Replaces previous
Mitre 10 Warehouse …
Agreement No. AG239/98.
For prior details, see
Vol. 80, Part 1)

Distribution Centre,
Canning Vale

24 Nov., 2000 – 30 June, 2002 ...............................................

AG249/00

24/11/00

80

5419

Moerlina School Amended
(Enterprise Bargaining)
Agreement 1998
(Replaces previous Moerlina
School … Agreement 1998
No. AG78/98)

Whole of State

1 Feb., 1998 – 28 Feb., 1999 ...................................................

AG16/99

9/3/99

79

1094

Mooring Staff, Albany
(Casuals) Agreement

Port of Albany

In accordance with Waterside Workers Federation Contract ...

AG9/75

18/2/75

55

284
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Morley Bricklayers
Industrial Agreement

Morley Bricklaying

1 Aug., 1995 - 31 July, 1997 ...................................................

AG129/95

5/10/95

75

2768

Morley Bricklayers
Industrial Agreement

Morley Bricklaying

1 Aug., 1995 - 31 July, 1997 ...................................................

AG129/95

5/10/95

75

2768

Morley Bricklaying
Contractors Industrial
Agreement

Christopher Smith and
Dennis Smith t/a
Morley Bricklaying
Contractors

5 Dec., 1995 - 31 July, 1997 ...................................................

AG315/95

10/1/96

76

362

MR Formwork/BLPPU
and the CMETU Collective
Agreement 2000

Whole of State

15 Dec., 2000 – 1 Nov., 2002 .................................................

AG288/00

12/1/01

81

532

MR Formwork (WA) Pty Ltd
Industrial Agreement

Whole of State

21 Feb., 1997 - 31 July, 1997 ..................................................

AG50/96

11/12/96

77

71

MRC Contracting/BLPPU
and the CMETU Collective
Agreement 1999
(Cancels previous MRC
Contracting Industrial
Agreement No. AG225/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG250/99

24/3/00

80

1227

MTJW Reofixer/BLPPU
and the CMETU Collective
Agreement 1999

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG241/99

8/3/00

80

1232

MT Lothian Plasterers
Industrial Agreement

Fairfyeld Pty Ltd t/a
Mt Lothian Plasterers

8 Sept., 1995 - 31 July 1997 ...................................................

AG156/95

10/10/95

75

2995

Muldoon Tiles
Industrial Agreement

Muldoon Tiles Supply
and Fix Pty Ltd

7 Dec., 1995 - 31 July, 1997 ...................................................

AG319/95

10/01/96

76

364

Multi Glass & Aluminium
Fabricators/BLPPU and the
CMETU Collective Agreement 1999
(Cancels previous Multi
Glass & Aluminium …
Agreements No. AG217/97
& No. AG261/98.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG197/99

8/3/00

80

1238

Multi Glass
Industrial Agreement

Whole of State

17 Mar., 1997 - 31 July., 1997 ................................................

AG77/97

4/6/97

77

1453

Murphy Plant Hire and
Demolition/BLPPU Collective Agreement 2000
(Cancels previous Murphy
Plant … Agreement
No. AG93/98.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG91/00

3/5/00

80

1879

Myer Stores Limited
Distribution Centre
Carousel Road Cannington
Site Agreement 1984

Myer Stores Limited
Distribution Centre,
Cannington

1 May, 1994 - 30 Nov., 1996 ..................................................

AG88/94

14/9/94

74

2352

Myer Stores Limited
Distribution Centre
Carousel Road Cannington
Site Clerical Agreement
1994

Myer Stores Limited
Distribution Centre,
Cannington

1 May, 1994 - 30 Nov., 1996 ..................................................

AG120/94

22/12/94

75

102

Mywest Australia
Industrial Agreement

Caralogue Pty Ltd and
Molise Pty Ltd t/a
Mywest Australia

23 Nov. 1995 - 31 July, 1997 ..................................................

AG307/95

10/01/96

76

365

N & K Ceilings/BLPPU
Collective Agreement
2000
(Replaces and Cancels
previous NK Ceiling
… Agreement
No. AG290/1977
For prior details, see
Vol. 80, Part 1)

Whole of State

7 Sept., 2000 – 1 Nov., 2002 ...................................................

AG221/00

31/10/00

80

5057

Nally Canning Vale
Agreement 1996
(Replaces Nally Canning
Vale Agreement
1995 No. AG90/95.
(For prior details, see
Vol. 78, Part 2)

Nally (WA) Pty Limited,
173 Bannister Road
Canning Vale

3 Oct., 1996 - 2 Apr., 1998 ......................................................

AG221/96

3/10/96

76

4208

Nally North Perth
Agreement 1995

Nally (WA) Pty Ltd

2 Aug., 1995 - 1 Aug., 1996 ....................................................

AG91/95

2/8/95

75

2537

Nally North Perth
Agreement 1996

Nally (WA) Pty Limited
Kadina Street
North Perth

3 Oct., 1996 - 2 Apr., 1998 ......................................................

AG222/96

3/10/96

76

4213

National Ceramics/BLPPU
Collective Agreement 2000

State of WA

1 June, 2000 – 1 Nov., 2002 ...................................................

AG187/00

28/8/00

80

4119

National Ceramics/BLPPU
Collective Agreement 2000
(Replaces previous National
Ceramics … Agreement No. AG187/2000)

State of WA

13 Sept., 2000 – 1 Nov., 2002 .................................................

AG223/00

17/10/00

80

5052

National Training Wage
(Hospitality Industry)
Agreement 1995,
No AG211 of 1995

Trainees employed by
Hospitality Group
Training (WA) Inc

13 Dec., 1995 - 12 Dec., 1996 ................................................

AG211/95

13/12/95

76

121

Natural Habitats Landscapes
Industrial Agreement

Whole of State

17 Mar. 1998 - 31 Oct., 1999 ..................................................

AG51/98

2/6/98

78

2267
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Naus Building Products
Industrial Agreement

Whole of State

1 Aug., 1997 - 31 Oct 1999 .....................................................

AG251/97

3/12/97

77

3352

Naus Fire Protection/BLPPU
and the CMETU Collective Agreement 1999

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG198/99

21/3/00

80

1244

N.B. Love Starches (W.A.)
Site Agreement 1994

N.B. Love Starches
(W.A.)

1 Apr., 1994 - 30 Mar., 1996. ..................................................

AG17/94

18/10/94

74

2670

N.B. Love Starches
(W.A.) State Site
Agreement 1996

N.B. Love Starches (W.A.)

1 July, 1996 - 31 Dec., 1998 ...................................................

AG292/96

17/12/96

77

72

Nelson Point and Finucane
Island Capacity Expansion
Project - Port Hedland
Agreement 1997-1998

Nelson Port and
Finucane Island in
Port Hedland

1 May., 1997 - Dec., 1998 .......................................................

AG113/97

15/5/97

77

1455

Nelson Point and Finucane
Island Capacity Expansion
Project – Port Hedland
Agreement 1997-1998

Construction Workers at
Nelson Point and
Finucane Island
Port Hedland

1 May., 1997 - Dec., 1998 .......................................................

AG1661/97

19/8/97

77

2306

Nelson Point and Finucane
Island Capacity Expansion
Project – Port Hedland
Agreement 1997-1998

Construction Workers at
Nelson Point and
Finucane Island

Oct., 1997 - Dec., 1998 ...........................................................

AG321/97

8/12/97

78

153

Nestle Australia Ltd
Kewdale Warehouses
SDA Agreement 1999
(Replaces & Cancels
previous Nestle Confectionery … Agreements
No. AG61/1993,
No. AG337/1995 &
No. AG328/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

21 Oct., 1999 – 20 Oct., 2001 .................................................

AG21/00

25/2/00

80

561

New Cement Co.
Industrial Agreement

New Cement Co. Pty
Ltd

22 Sept., 1995 - 31 July, 1997 .................................................

AG238/95

22/11/95

76

123

New Cement Industrial
Agreement

New Cement Co. Pty
Ltd

23 Nov., 1994 - 31 July, 1995 .................................................

AG174/94

6/12/94

75

105

New Concrete/BLPPU
and the CMETU Collective
Agreement 1999
(Cancels previous New
Concrete … Agreements
No. AG57/1996 &
No. AG245/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG229/99

29/3/00

80

1249

New Force Construction
Industrial Agreement

Whole of State

23 Apr, 1999 - 31 Oct, 1999 ....................................................

AG44/99

23/4/99

79

1374

Newco
Industrial Agreement

Whole of State

6 Mar., 1998 - 31 Oct., 1999 ...................................................

AG42/98

2/6/98

78

2269

N’Gala Mothercraft
Home and Training
Centre (Salaried Officers)
Agreement, 1975

Salaried Officers
employed by N’Gala

27 Nov., 1975 to 26 Nov., 1978 ..............................................

AG42/75

24/12/75

55

1935

Nilsen Electric (W.A.)
Industries Myaree
Pty Ltd Nelson Point
Development Project
(Enterprise Bargaining
Agreement)
No. AG23 of 1993

Nelson Point Development
Project, Port Hedland

4 June, 1993 - Completion ......................................................

AG23/93

1/6/93

Not for

Nilsen Electric (WA)
Pty Ltd Enterprise
Agreement 1996

Nilsen Electric (WA)
Pty Ltd

1 Dec., 1996 - 31 Dec., 1997 ..................................................

AG183/96

1/8/96

76

2697

N.K. Ceilings Industrial
Agreement

NK Ceilings 1992
Pty Ltd

21 Dec., 1994 - 31 July, 1995 .................................................

AG181/94

29/12/94

75

107

NK Ceilings 1992
Industrial Agreement

NK Ceilings 1992
Pty Ltd

1 Aug., 1995 - 31 July 1997 ....................................................

AG189/95

10/10/95

75

2996

Norbertine Canons
Incorporated Non
-Teaching Staff
Enterprise Bargaining
Agreement 1999
(Replaces AG305/97)

Whole of State

18 Aug., 1999 – 31 Dec., 1999 ...............................................

AG60/99

18/8/99

79

2400

Norcon Industrial
Agreement

Norcon Pty Ltd

2 Nov., 1994 - 31 July, 1995 ...................................................

AG143/94

2/11/94

75

109

Norcon Industrial
Agreement

Norcon Pty Ltd

8 Sept., 1995 - 31 July, 1997 ...................................................

AG151/95

10/10/95

75

2998

North Coast Concrete/
BLPPU and the CMETU
Collective Agreement 1999
(Cancels previous North
Coast Concrete … Agreements No. AG15/1996 &
No. AG231/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG13/00

29/3/00

80

1255

North Metropolitan
College Miscellaneous
Workers’ Agreement 1997

North Metropolitan
College

17/10/97 - 16/10/99 .................................................................

AG281/97

17/10/97

77

3359
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Novacoat Pty Ltd
Enterprise Bargaining
Agreement NC01 of
1995

Novacoat Pty Ltd

10 June, 1996 - 31 Dec., 1997 ................................................

AG119/96

10/6/96

76

1901

NS Komatsu Perth (Service
Department) Enterprise
Agreement 1999
(Cancels previous NS
Komatsu … Agreements No. AG3/1994 &
No. AG207/1995.
For prior details see
Vol. 79, Part 2)

Whole of State

1 July, 1999 – 30 June, 2001 ...................................................

AG223/99

28/2/00

80

566

Nuform Constructions
Pty Ltd Industrial
Agreement

Whole of State

23 Aug., 1996 - 31 July, 1997 .................................................

AG205/96

18/11/96

76

4928

Nulsen Haven (Salaried
Officers) Agreement,
1976

Salaried Officers
employed by Mentally
Incurable Childrens
Association

25 June, 1976 to 24 June, 1979 ...............................................

AG32/76

25/6/76

56

994

Nurses (City of
Nedlands) Industrial
Agreement

Nurses employed by
Marita Road Day
Care Centre

24 July, 1974 to 23 July, 1975 .................................................

AG51/76

9/11/76

56

1848

Nyindamurra Family
School (Enterprise Bargaining) Agreement 1997

Whole of State

29 May, 1998 – 31 Dec., 1998 ................................................

AG48/98

29/5/98

78

2273

Nyindamurra Family
School (Enterprise
Bargaining) Agreement
1999

Whole of State

19 July, 1999 – 31 Dec., 2000 .................................................

AG136/99

21/9/99

79

2939

O’Donnell Griffin
(Maintenance Operations)
Port Hedland Enterprise
Bargaining Agreement 1997

O’Donnell Griffin (Maintenance Operations)

1 Nov., 1996 - 31 Oct., 1998 ...................................................

AG87/97

17/4/97

77

1212

O’Donnell Griffin
Nelson Point Development Project (Enterprise
Bargaining) Agreement

Nelson Point Development Project
Port Hedland

4 Jan., 1993 - Completion .......................................................

AG20/93

19/4/93

73

1263

O’Donnell Griffin
Nelson Project Development Project
(Enterprise Bargaining)
Agreement Phase II

Employees at Nelson
Point Development
Project Port Hedland
employees employed
by O’Donnell Griffin

16 June, 1993 - Completion ....................................................

AG28/93

20/7/93

75

3221

O’Donnell Griffin/
Wormald Fire Systems
Western Australia
Enterprise Bargaining
Agreement

State of Western
Australia

1 July, 1994 - 31 Dec., 1995 ...................................................

AG112/94

26/10/94

74

2676

O’Donnell Griffin/
Wormald Fire Systems
Western Australia
Enterprise Bargaining
Agreement 1996

O’Donnell Griffin/
Wormald Fire
Systems Western
Australia

1 Jan., 1996 - 31 Dec., 1997 ...................................................

AG163/96

11/7/96

76

2702

Oil Bunkering BP
(Fremantle) Limited
Enterprise Bargaining
Agreement 1999
(Replaces No. AG108/95
and No. AG8/97)

BP Fremantle

1 Jan., 1999 - 31 Dec., 2000 ...................................................

AG14/99

11/3/99

79

1106

Olympic Fine Foods
Enterprise Agreement
1995

Olympic Fine Foods
Pty Ltd

30 Nov., 1995 - 31 July, 1996 .................................................

AG272/95

30/11/95

76

124

Omega Constructions
Industrial Agreement

Omega Constructions
Pty Ltd

8 Sept., 1995 - 31 July, 1997 ...................................................

AG141/95

10/10/95

75

2999

On-Site Engineering/
BLPPU Collective
Agreement 2000
(Cancels previous On-Site
Engineering … Agreements
No. AG132/1994,
No. AG195/1995 &
No. AG11/98.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG81/00

18/4/00

80

1885

Optim Projects/BLPPU
and the CMETU Collective
Agreement 1999
(Replaces previous Optim
Project Industrial Agreement No. AG75/99.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG202/99

21/3/00

80

1261

Orvad WA Scaffolding
Industrial Agreement

Orvad WA Pty Ltd

11 Nov., 1994 - 10 Nov., 1996 ................................................

AG138/94

11/11/94

74

2980

Orvad (WA)
Scaffolding Industrial
Agreement 1996

Orvad (WA) Pty Ltd

23 May, 1996 - 23 May, 1998 .................................................

AG164/96

26/7/96

76

2706

Orvad Scaffolding
Industrial Agreement

Whole of State

5 Nov., 1997 - 31 Oct., 1999 ...................................................

AG335/97

30/4/98

78

1833

Orville Holdings Pty
Ltd Industrial Agreement

Orville Holdings Pty
Ltd

1 Aug., 1995 - 31 July, 1997 ...................................................

AG70/95

18/5/95

75

1882

Orville Holdings Pty
Bricklaying Industrial
Agreement

Orville Holdings Pty Ltd
(WA)

1 Aug., 1995 - 31 July, 1997 ...................................................

AG124/95

7/9/95

75

2769
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Osborne Ceilings/BLPPU
Collective Agreement
2000

Whole of State

25 Nov., 1999 – 1 Nov., 2002 .................................................

AG124/00

2/6/00

80

2641

Osborne Ceramic
Centre Industrial
Agreement

Whole of State

26 Aug., 1996 - 31 July, 1997 .................................................

AG226/96

21/10/96

76

4623

Osborne Scaffolders
Industrial Agreement

Osborne Scaffolders
Pty Ltd

1 Aug., 1995 - 31 July, 1997 ...................................................

AG190/95

10/10/95

75

3002

Osborne Cold Stores
Enterprise Bargaining
Agreement 1996

Osborne Cold Stores
(WA) Pty Ltd

21 June, 1996 - 30 Sept., 1997 ................................................

AG125/96

21/6/96

76

2348

Otis Australia - Western
Australia Construction &
Service Employees
Bargaining Industrial
Agreement

Otis Elevator Company
Pty Ltd

1 June, 1995 - 2 July, 1997 .....................................................
No. 844/2001 (Otis Elevator Company Pty Ltd ceased to be
party to the Agreement) .........................................................

AG250/95

9/11/95

75

3223

...

17/05/01

81

1386

Otis Building
Technologies - Western
Australia - Elevator
Division Certified
Agreement 1996

Whole of State

12 Aug., 1996 - 2 June, 1997 ..................................................

AG202/96

16/8/96

76

4218

Otis Australia – Western
Australian Construction
& Service Employees
Certified Agreement 1997

Whole of State

3 Aug., 1998 – 31 Dec., 2000 .................................................

AG91/98

3/8/98

78

3226

OTRACO Earthmover
Tyre Fitter’s Enterprise
Agreement 1998
(Cancelled and Replaces
Otraco Earthmover …
Agreement 1996
No. AG171/96)
(See Vol.78, Part 1)

Newman

10 Sept., 1998 – 30 July, 2003 ................................................

AG175/98

12/10/98

78

4034

Pacific Industrial
Company Enterprise
Bargaining Agreement
1995

Naval Base Workshop
operations of
Pacific Industrial
Company

7 Jan., 1995 - 5 Jan., 1996 .......................................................

AG27/95

9/3/95

75

913

Pacific Industrial Company
Enterprise Bargaining
Agreement 1996

Pacific Industrial
Company

28 Mar., 1996 - 27 Mar., 1998 ................................................

AG211/96

23/9/96

76

4031

Pacific Industrial Company
Enterprise Bargaining
Agreement 2000
(Replaces previous Pacific
Industrial … Agreement
No. AG158/1998.
For prior details, see
Vol. 80, Part 1)

Naval Base
Workshop

1 April, 2000 – 30 June, 2002 .................................................

AG264/00

5/12/00

80

5424

Pacific World
Packaging Enterprise
Agreement 1994

Pacific World
Packaging, 24 Jackson
Street, Bayswater

24 June, 1994 - 23 June, 1995 ................................................

AG55/94

24/6/94

74

1739

Pacific World Packaging
(WA) Enterprise Agreement 1995

Pacific World Packaging

7 Aug., 1995 - 6 Aug., 1996 ....................................................

AG115/95

14/8/95

75

2539

Pacific World Packaging
(WA) Enterprise Agreement 1996

Pacific World Packaging

1 July., 1996 - 1 July., 1998 ....................................................

AG259/96

14/12/96

77

82

Paint Solutions Domestic
and Minor Industrial
Agreement

Whole of State

7 Feb.,1996 - 31 July 1997 ......................................................

AG55/96

11/12/96

77

83

Paint Solutions
Industrial Agreement

Paint Solutions

29 Aug., 1995 - 31 July, 1997 .................................................

AG187/95

22/11/95

76

126

P & C Industrial
Installations and
Maintenance Agreement

Whole of State

15 Dec., 1997 - 31 Oct., 1999 .................................................

AG360/97

26/2/98

78

955

P&O Cold Storage Ltd
Enterprise Agreement
1995

P&O Cold Storage Ltd

29 Mar., 1995 - 31 Dec., 1995 ................................................

AG26/95

29/3/95

75

913

P&O Cold Storage
Enterprise Agreement
1996

P & O Cold Storage Ltd

1 Mar., 1996 - 31 Dec., 1996 ..................................................

AG66/96

10/4/96

76

1333

P & O Cold Storage Ltd
Enterprise Agreement 1997

Whole of State

1 Jan., 1997 - 31 Dec., 1997 ...................................................

AG61/97

18/3/97

77

921

“P & O” Towage
Services Small Craft
Crews Agreement

Whole of State

16 Jan., 1989 to 15 Jan., 1991 .................................................

AG2/89

14/2/89

69

2356

P & O Towage
Services Small Craft
Crews Enterprise
Agreement 1996
(Replaces No. AG88/93

Whole of State

8 Feb., 1998 .............................................................................

AG220/96

3/9/96

77

3371

P & P Italiano Holdings
Industrial Agreement

Whole of State

9 Nov., 1997 - 31 Oct., 1999 ...................................................

AG340/97

...

78

913

Paraplegic-Quadriplegic
Association of WA
(Inc.) Employees Wage
Agreement

Persons with disabilities
at Paraplegic-Quadriplegic
Association (Inc.)
premises

8 Apr., 1997 - 7 Apr., 2000 ......................................................

AG12/97

8/4/97

77

1213

Paraquad Industries
Industrial Agreement

Whole of State

13 Mar., 1998 - 31 Oct., 1999 .................................................

AG43/98

...

78

2292

Paraquad Industries/
BLPPU and the CMETU
Collective Agreement
2000

Whole of State

1 May, 2000 - 31 Oct., 2003 ...................................................

AG229/00

17/10/00

80

5063

(156)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
INDUSTRIAL RELATIONS ACT—AGREEMENTS IN FORCE—continued
Title

Area
Governed

Date of
Operation

No. of
Agreement

Date
Delivered

Reference
Vol.
Page

Parent Controlled Christian
Association Northern
Suburbs Inc. (Enterprise
Bargaining) Agreement 2000
(Replaces previous Parent
Controlled … Agreement No. AG99/99.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Jan., 2000 – 31 Dec., 2000 ...................................................

AG18/00

2/3/00

80

574

Parker and Knight
Industrial Agreement

Whole of State

1 Aug., 1997 - 31 Oct.,1999 ....................................................

AG229/97

21/1/98

78

700

Paul Finn Industries
Industrial Agreement

Paul Finn Industries
Pty Ltd

3 Nov., 1994 - 31 July, 1995 ...................................................

AG146/94

3/11/94

75

110

Paul Finn Industries
Domestic and Minor
Industrial Agreement

Whole of State

20 Dec., 1995 - 31 July, 1997 .................................................

AG17/96

6/12/96

76

4938

Paul Finn Industries
Flooring and Concrete
Industrial Agreement

Whole of State

20 Dec., 1995 - 31 July, 1997 .................................................

AG19/96

6/12/96

76

4939

Paul Finn Industries
Pty Ltd Industrial
Agreement

Whole of State

20 Dec., 1995 - 31 July, 1997 .................................................

AG18/96

6/12/96

76

4940

PB Foods Ltd
(Formerly Peters (WA)
Limited) (Balcatta
Security Officers)
Enterprise Agreement
1997

PB Foods Ltd (Formely
Peters (WA) Limited),
Balcatta

1 Jan., 1997 - 331 Dec., 1999 .................................................

AG238/97

19/11/97

77

3373

PB Foods Limited
(Balcatta Operations)
Enterprise Agreement
1997

PB FoodsLimited
Operations at
Balcatta

29 Mar., 1997 - 30 June, 2000 ................................................

AG261/97

11/3/98

78

1278

PB Foods Ltd (Balcatta
Sales & Services)
Enterprise Bargaining
Agreement 1997

Whole of State

11 Nov., 1997 - 30 June, 2000 ................................................

AG327/97

19/2/98

78

1310

PB Foods Ltd Beverage
Production (Enterprise
Bargaining) Agreement
1999

Whole of State

16 Dec., 1998 – 15 Dec., 2000 ................................................

AG4/00

13/4/00

80

1890

PB Foods Ltd Brunswick
(Enterprise Bargaining)
Agreement 1999
(Replaces and Cancels
Peters Creameries (WA)
Pty Ltd Brunswick Agreement No. AG127/1997)

Whole of State

16 Dec., 1998 – 15 Dec., 2000 ................................................

AG135/00

17/10/00

80

5068

PB Foods Ltd Country
Distribution Depots
(Enterprise Bargaining)
Agreement 1997

Whole of State

1 Dec., 1997 – 1 Dec., 2000 ....................................................

AG247/98

24/11/98

78

4640

PCB Holdings Asbestos
Eradication Industrial
Agreement

Whole of State

21 May, 1999 – 31 Oct., 1999 .................................................

AG107/99

31/8/99

79

2417

PCB Holdings/BLPPU
and the CMETU
Collective Agreement
2000

Whole of State

4 May, 2000 – 1 Nov., 2002 ....................................................

AG125/00

2/6/00

80

2647

PCH Access Pty Ltd/BLPPU
Collective Agreement 2000
(Supersedes previous
PCH Acess Pty Ltd
Industrial Agreement
No. AG95/1999.
For prior details, see
Vol. 80, Part 1)

State of WA

4 July, 2000 – 3 July, 2002 ......................................................

AG179/00

25/7/00

80

3251

P.C.H. Commercial
Scaffolding Industrial
Agreement

Whole of State

21 Oct., 1997 - 31 Oct., 1999 ..................................................

AG246/97

3/12/197

77

3376

P.D.W Home Improve
ments (Supported
Wage) Enterprise
Agreement 1996

P.D.W. Home Improvments, Midvale

3 Feb., 1997 - 2 Feb., 1997 .....................................................

AG44/97

26/3/97

77

929

Peel Laundry,
(Transport Workers)
Enterprise
Agreement 1996

Peel Laundry
Waroona

8 Aug., 1996 - 7 Feb., 1997 .....................................................

AG192/96

8/8/96

76

4034

Penrhos College
(Enterprise Bargaining)
Agreement 1999
(Replaces No. AG110/97)

Penrhos College

1 Jan., 1999 – 31 Dec., 2000 ...................................................

AG35/99

31/3/99

79

1109

Penrhos College
Non-Teaching Staff
(Enterprise Bargaining)
Agreement 1999

Whole of State

1 May, 1999 – 31 Dec., 2000 ..................................................

AG212/99

10/1/00

80

142

Pepsi Cola Bottlers
Western Australian
Enterprise Agreement
1995

Pepsi Cola Bottlers
Australia at
Canning Vale
Bottling Plant, W.A.

26 July, 1994 - 24 July, 1995 ..................................................

AG3/95

12/5/95

75

1883

Pepsi Cola Bottlers
Western Australian
Enterprise Agreement
1996

Pepsi Cola Bottlers
Australia at
Canning Vale
Bottling Plant, W.A.

24 May, 1995 - 24 May, 1997 .................................................

AG293/96

23/1/97

77

378
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Perth College (Enterprise Bargaining
Agreement 1994

Perth College Inc.

1 July, 1994 - 31 Dec., 1995 ...................................................

AG187/94

19/1/95

75

626

Perth College
(Enterprise Bargaining)
Agreement 1999
(Replaces AG160/98)

Perth

1 Jan., 1999 – 31 Dec., 2000 ...................................................

AG173/99

11/11/99

79

3657

Perth Rigging/BLPPU
Collective Agreement
1999
(Cancels previous Perth
Rigging … Agreements
No. AG178/1995,
No. AG157/97 &
No. AG298/97
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG199/99

21/3/00

80

1286

Peters Creameries
(WA) Pty Ltd Brunswick
(Enterprise Bargaining)
Agreement 1994,

Peters Creameries (WA)
Pty Ltd, Brunswick

14 Dec., 1994 - 14 Dec., 1996 ................................................

AG112/95

4/9/95

75

2770

Peters Creameries
(Enterprise Bargaining)
Agreement 1997
No. AG127/1997.
(Replaced and Cancelled
by PB Foods Ltd Brunswick
… Agreement No.AG135/00.
For prior details, see
Vol. 80, Part 1)

(WA) Pty Ltd Brunswick

Peters Poultry
Suppliers Agreement
1994

Peters Poultry
Suppliers - Processing
Plant, Thornlie

8 Aug., 1994 - 1 Aug., 1996 ....................................................

AG95/94

13/10/94

74

2680

Peters Poultry
Suppliers Enterprise
Agreement 1996

Peters Poultry
Suppliers, a division
of Inghams Enterprise
Pty Limited Processing
Plant Thornlie

12 Aug., 1996 - 11 Aug., 1998 ................................................

AG254/96

22/10/96

76

4626

Peters (W.A.) Limited
(Balcatta Operations)
Enterprise Bargaining
Agreement 1994

Peters (W.A.)
Balcatta Operations

11 Nov., 1994 - 10 Nov., 1997 ................................................

AG123/94

28/11/94

74

2982

Peters (WA) Limited
(Balcatta Operations)
Enterprise Agreement
1993

Peters (WA) Limited
Balcatta

29 Mar., 1994 - 28 Mar., 1997 ................................................

AG30/94

26/5/94

74

1518

Peters (WA) Limited
(Balcatta Security
Officers) Enterprise
Bargaining Agreement
1995

Peters (WA) Limited,
Balcatta

1 Jan., 1995 - 31 Dec., 1997 ...................................................

50/95

16/6/95

75

2138

Peters (WA) Ltd
Country Distribution
Depots (Enterprise
Bargaining)
Agreements 1996

Peters (WA) Ltd
Country Distribution
Depots

1 Dec., 1995 - 1 Dec., 1997 ....................................................

AG170/96

13/9/96

76

4036

Pharmacy Guild/SDA
Australian Vocational
Certificate Training
System Pilot Project
Agreement 1993

Perth Metropolitan
Area

30 Aug., 1993 - 29 Aug., 1995 ................................................

AG57/93

30/11/93

73

3402

Pictoria Nominees
Industrial Agreement

Pictoria Nominees
Pty Ltd

29 Apr., 1996 - 31 July, 1997 ..................................................

AG97/96

29/4/96

76

1341

Pilbara 4-Wheel
Drive and Mine Services
Agreement 1997

Respondents Operations
Newman WA

17 June., 1997 - 16 June., 1999 ..............................................

AG119/97

19/6/97

77

1702

Pilkington (Australia)
Operations Ltd, Myaree
Enterprise Agreement
1993

Pilkington (Australia)
Operations Ltd,
Myaree

18 Jan., 1994 - 17 Jan., 1995 ..................................................

AG90/93

3/2/94

74

240

Pilkington (Australia)
Operations Limited
Myaree Wholesale
(Stage II 1995)
Enterprise Agreement

Pilkington (Australia)
Operations Limited
Myaree Wholesale
Operations

21 Dec., 1995 - 20 Dec., 1997 ................................................

AG326/95

10/1/96

76

366

Pilkington (Australia)
Operations Limited
Western Australian
Glazing Enterprise
Agreement Stage II
(Replaces AG283/96)

Myaree, WA

26 Nov., 1999 – 18 Nov., 2000 ...............................................

AG155/99

26/11/99

79

3660

Pilkington (Australia)
Operations Limited,
Western Australian
Retailing Enterprise
Agreement Stage I

Pilkington (Australia)
Operations Limited
Western Australian
Retailing Operations

21 Dec., 1995 - 20 Dec., 1997 ................................................

AG325/95

10/1/96

76

369

Pilkington
(Australia) Operations
Limited, Western
Australian Retailing
(Stage II, 1998)
Enterprise Agreement

Albany, South Fremantle,
Greenwood, Midland,
Nth Perth, Victoria
Park

18 Aug., 1998 – 17 Nov., 2000 ...............................................

AG153/98

15/10/98

78

4045

Pilkington (Australia)
Operations Limited, Myaree
Wholesale (Stage III 1998)
Enterprise Agreement

Whole of State

18 Aug., 1998 – 17 Nov., 2000 ...............................................

AG154/98

12/10/98

78

4048
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Pioneer Concrete Cement
Tanker Drivers Agreement
2000
(Cancels previous
Pioneer Concrete …
Agreement No. AG17/1999.
For prior details, see
Vol. 80, Part 2)

Whole of State

8 Dec., 2000 – 7 Dec., 2003 ....................................................

AG245/00

8/12/00

81

158

Pioneer Concrete
Drivers Agreement
1994

Pioneer Concrete (WA)
Pty Ltd

14 Feb., 1995 - 13 Feb., 1997 .................................................

AG8/95

27/2/95

75

629

Pioneer Concrete
Tip Truck Drivers
Agreement 1997

Whole of State

21 Jan., 1997 - 20 July, 1999 ..................................................

AG323/96

21/1/97

77

389

Pioneer Concrete
(WA) Pty Ltd Bunbury
Quarry (Enterprise Agreement) 1996
(Replaces Pioneer Concrete
Pty Ltd (WA) … Agreement
1995 No. AG106/1995.
(For prior details, see
Vol. 76, Part 2)

Whole of State

1 Oct., 1996 - 30 Sep., 1998 ...................................................

AG16/97

18/3/97

77

934

Pioneer Concrete
(WA) Pty Ltd Herne Hill
Quarry (Enterprise
Bargaining) Agreement
1996
(Replaces No. AG63/93
and No. AG54/95)
(See Vol. 78, Part 1)
(Replaced by AG6/99
insofar as that agreement
binds the AMWU and
Pioneer (Concrete (WA)
Pty Ltd)

Pioneer Concrete (WA)
Pty Ltd, Herne Hill
Quarry Operations

1 Aug., 1996 - 31 July, 1998 ...................................................

AG303/96

7/1/97

77

391

Pioneer Construction
Materials Agitator Truck
Drivers Agreement 2000
(Cancels previous Pioneer
Concrete … Agreement
No. AG273/1998.
For prior details, see
Vol. 80, Part 2)

Whole of State

8 Dec., 2000 – 7 Dec., 2003 ....................................................

AG244/00

8/12/00

81

161

Pioneer Construction
Materials Pty Ltd Byford
Quarry (Enterprise
Bargaining) Agreement
2000
(Replaces previous
Pioneer Concrete …
Agreement No. 31/1999.
For prior details, see
Vol. 80, Part 2)

Byford Quarry

8 Dec., 2000 – 1 Nov., 2003 ...................................................

AG260/00

8/12/00

81

164

Pioneer Construction
Materials Red Hill Quarry
(Enterprise Bargaining)
Agreement 2000
(Cancels previous Pioneer
Concrete … Agreements
No. AG6/1999 &
No. AG1/1997.
For prior details, see
Vol. 80, Part 2)

Pioneer Construction
Materials Pty Ltd and
Red Hill Quarry
Operation

1 Oct., 2000 – 30 Sept., 2003 ..................................................

AG261/00

8/12/00

81

167

Pioneer Construction
Materials Tip Truck
Drivers Agreement
2000
(Cancels previous
Pioneer Concrete Tip
… Agreement
No. AG272/1998.
For prior details, see
Vol. 80, Part 2)

Whole of State

8 Dec., 2000 – 7 Dec., 2003 ....................................................

AG246/00

8/12/00

81

171

Plasterwise Plastering/
BLPPU Collective
Agreement 2000
(Cancels previous
Plasterwise … Agreements No. AG244/1995
& No. AG289/97.
For prior details see
Vol. 79, Part 2)

State of WA

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG99/00

19/5/00

80

2652

Plaster Workers Colonial
Sugar Refining Co. Ltd.
Plaster Workers Agreement

Works occupied by
Colonial Sugar
Refining Co. Ltd

28 Dec., 1961 to 27 Dec., 1962 ..............................................

AG2/62

8/2/62

42

271

Platform Modification
and Hook-up Agreement

State of WA

30 Aug., 1990 to 29 Aug., 1992 ..............................................

AG6/90

21/9/90

70

4009

PNM Painting
Contractors Industrial
Agreement

Petnee Holdings Pty
Ltd t/a PNM Painting
Contractors

21 Sept., 1995 - 31 July, 1997 .................................................

AG237/95

22/11/95

76

131

PNM Painting
Contractors Industrial
Agreement

Whole of State

14 Feb., 1996 - 31 July, 1997 ..................................................

AG43/96

11/12/96

77

86

PNM Painting Contractors
Industrial Agreement

Whole of State

30 Mar., 1998 - 31 Oct., 1999 .................................................

AG50/98

2/6/98

78

2307
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Polarcup Australia – Perth
Enterprise Agreement
1999

Polarcup Australia
Bayswater

1 July, 1999 – 30 June, 2001 ...................................................

AG125/99

4/10/99

79

2948

Police (Commissioned
Officers) Industrial
Agreement

Whole of State

1 July, 1976 to 30 June, 1977 ..................................................

AG49/76

22/10/76

56

1761

Poniris Painting
Industrial Agreement

Poniris Painting Pty Ltd

1 Aug., 1995 - 31 July 1997 ....................................................

AG159/95

10/10/95

75

3004

Port Hedland Port
Authority Port Marine
Officers Industrial
Agreement 1993

All Port Control
Officers employed
by Port Hedland
Port Authority

21 Jan., 1994 - 20 Jan., 1995 ..................................................

AG92/93

27/1/93

74

248

Port-Villa Demolition
Industrial Agreement

Whole of State

21 Oct, 1998 - 31 Oct, 1999 ....................................................

AG231/98

17/12/98

79

191

Portvilla Pty Ltd
Industrial Agreement
1996

Portvilla Pty Ltd

29 May, 1996 - 31 July, 1997 ..................................................

AG151/96

5/7/96

76

2729

Portvilla
Industrial Agreement

Whole of State

6 Oct., 1997 - 31 Oct., 1999 ....................................................

AG342/97

10/2/98

78

916

Precise Drilling & Sawing/
BLPPU Collective
Agreement 1999

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG253/99

8/3/00

80

1267

Premier Coal Development
Project Agreement

United Construction,
Collie

1/7/97 - Completion of Project ................................................

AG226/97

30/9/97

77

2642

Presbyterian Ladies’ College
(Enterprise Bargaining
Agreement 1999
(Replaces AG127/98)

Whole of State

1 Jan., 1999 – 31 Dec., 2000 ...................................................
No. 882/2001 (Presbyterian Ladies College ceased to be
party to the Agreement) .........................................................
No. 892/2001 (Independent Schools Salaried Officers
Association of Western Australia, Industrial Union of
Workers ceased to be party to the Agreement) ......................

AG168/99

15/11/99

79

3662

...

23/05/01,

81

1386

...

24/05/01

81

1386

Presto Construction
Industrial Agreement

Presto Construction
Pty Ltd

19 Dec., 1995 - 31 July, 1997 .................................................

AG333/95

24/6/96

76

2350

Presto Scaffolding
Industrial Agreement

Presto Constructions
Pty Ltd t/a Presto
Scaffolding

21 Nov., 1994 - 20 Nov., 1996 ................................................

AG149/94

21/11/94

75

111

Princess Margaret
Hospital for Children
Patrol Officers
Agreement

Patrol Officers
employed by Board
of Management
Princess Margaret
Hospital for
Children

25 Aug., 1993 ..........................................................................

AG54/93

10/11/93

73

2964

Printing (Community
Newspaper Group)
Production Employees
(Enterprise Bargaining)
Agreement 1999
(Replaces Agreements
No. AG96/97,
No. AG251/1995,
No. AG65/1993,
No. AG14/1993)

Perth

1 Mar, 1999 - 29 Feb, 2002 .....................................................

AG70/99

25/5/99

79

1666

Printing (Institute of
Technology –
(Apprentices) Industrial
Agreement

Metropolitan Area

15 April, 1969 to 14 April, 1972 .............................................

AG1/69

15/4/69

49

324

Professional Ceilings
Services/BLPPU Collective
Agreement 2000

Whole of State

14 Dec., 2000 – 1 Nov., 2002 .................................................

AG215/00

14/12/00

81

173

Professional Ceiling
Services Wall and Ceiling
Industrial Agreement

Whole of State

3 Oct., 1996 - 31 July, 1997 ....................................................

AG73/96

3/10/96

76

4223

Professional Ceilings
Services Wall and Ceiling
Industrial Agreement

Whole of State

13 March, 1998 – 31 Oct., 1999 .............................................

AG45/98

30/9/98

78

3701

Project Tile Fixing
Industrial Agreement

Project Tile Fixing Pty Ltd

15 Sept., 1995 - 31 July, 1997 .................................................

AG194/95

10/10/95

75

3005

Project Tile
Fixing Industrial
Agreement

Whole of State

1 Aug., 1997 – 31 July, 1999 ..................................................
No. 915/2001 (Project Tile Fixing ceased to be party
to the Agreement) ..................................................................

AG150/97

9/10/98

78

4051

...

28/05/01

81

1386

Projek Demolition
Industrial Agreement

Gemgrove Holdings t/a
Projek Demolition

19 June, 1995 - 18 June, 1997 ................................................

AG103/95

21/7/95

75

2375

Prok Group Enterprise
Bargaining Industrial
Agreement 1999
(Cancels previous Prok
Group … Agreements No. AG40/99.
For prior details, see
Vol. 79, Part 2)

Bayswater Manufacturing
Facility

1 Oct., 1999 – 30 Sept., 2000 ..................................................
Order No. AG221/99 (Amending Order cancelling Order
dated 29/3/00) ........................................................................

AG221/99

29/3/00

80

1565

…

3/4/00

80

1984

Pro Pumps/BLPPU
Collective Agreement
1999

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG242/99

8/3/00

80

1272

PVS/Aquarius Cards
and Gifts Jobskills Retail
Agreement

Jobskills Trainees
employed by Aquarius
Cards and Gifts

1 Dec., 1994 - 30 Nov., 1995 ..................................................

AG200/95

13/11/95

75

3224

Printing (University
of W.A. - Apprentices)
Agreement No. AG6/1968.
(Cancelled 80WAIG192.
For prior details, see
Vol. 79, Part 2)
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PVS/Auto Services/
Jobskills Agreement

Professional Vocational
Services BP Sorrento,
Checkpoint Undercar
Parts, Regent Motors P/L,
Solo Bayswater, Prestige
Automotive Pty Ltd,
Exhaust Torque, Caltex
Malaga, Ultratune Morley,
Marmion Marine, Tuff
Tyre Supplies, TM
Mechanical Repairs,
Garling Street Automotive,
Byford Tyrepower

1 Jan., 1996 - 1 June, 1997 ......................................................

AG111/96

18/6/96

76

2352

PVS/Auto Services/
Jobskills Agreement

Professional Vocational
Services Jobskill
Trainees at Head Torque

1 Jan., 1996 - 30 June, 1997 ....................................................

AG159/96

23/7/96

76

3691

PVS/Auto Services/
Jobskills Agreement

Professional Vocational
Services, Jobskill
employees at Southern
Cross Petroleum WA

1 Jan., 1996 - 30 June, 1997 ....................................................

AG158/96

23/7/96

76

3693

PVS/AUTO
SERVICES/JOBSKILLS
Agreement

PVS Jobskills Trainees
employed by Auto
Services industry

14 Nov., 1995 - 13 May, 1995 ................................................

AG283/95

21/11/95

75

3225

PVS/AUTO/
SERVICES/JOBSKILLS
Agreement

Whole of State

1 Jan., 1996 - 30 June, 1997 ....................................................

AG336/95

17/1/96

78

2311

PVS/Auto Services
Jobskills Agreement 1996

Whole of State

1 Jan., 1996 - 31 June., 1998 ..................................................

AG4/96

1/2/96

77

3382

PVS/Boutique Consolidated Pty Ltd Jobskills
Retail Agreement

Whole of State

11 July, 1994 - 10 July, 1995 ..................................................

AG69/94

29/7/94

74

1912

PVS/Desert Designs
Jobskills Retail
Agreement

Jobskills Trainees
employed by Desert
Designs

1 Dec., 1994 - 30 Nov., 1995 ..................................................

AG203/95

13/11/95

75

3226

PVS/Fabric Warehouse
Jobskills Retail
Agreement

Jobskills Trainees
employed by Fabric
Warehouse

1 Dec., 1994 - 30 Nov., 1995 ..................................................

AG197/95

14/11/95

75

3227

PVS/Gardner Electronics
Jobskills Retail Agreement

Jobskills Trainees
employed by Gardner
Electronics

1 Dec., 1994 - 30 Nov., 1995 ..................................................

AG205/95

14/11/95

75

3229

PVS/Jacksons Drawing
Supplies Pty Limited
Jobskills Retail
Agreement

Jobskills Trainees
employed by Jacksons
Drawing Supplies Pty
Limited

1 Dec., 1994 - 30 Nov., 1995 ..................................................

AG202/95

13/11/95

75

3230

PVS/Peppermint Tree
Jobskills Retail Agreement

Jobskills Trainees
employed by
Peppermint Tree

1 Dec., 1994 - 30 Nov., 1995 ..................................................

AG204/95

14/11/95

75

3231

PVS/Poolmart Jobskills
Retail Agreement

Jobskills Trainees
employed by Poolmart

1 Dec., 1994 - 30 Nov., 1995 ..................................................

AG206/95

13/11/95

75

3232

PVS/Prints and Presence
Jobskills Retail Agreement

Jobskills Trainees
employed by Prints
and Presence

1 Dec., 1994 - 30 Nov., 1995 ..................................................

AG198/95

14/11/95

75

3233

PVS/Repco Auto Parts
Jobskills Retail
Agreement

Jobskills Trainees
employed by Repco
Auto Parts

1 Dec., 1994 - 30 Nov., 1995 ..................................................

AG201/95

13/11/95

75

3235

PVS/Silkside Pty Ltd
Jobskills Retail
Agreement

Whole of State

15 Aug., 1994 - 14 Aug., 1995 ................................................

AG98/94

23/9/94

74

2355

PVS/Skyjack Jobskills
Retail Agreement

Jobskills Trainees
employed by Skyjack

1 Dec., 1994 - 30 Nov., 1995 ..................................................

AG196/95

14/11/95

75

3236

PVS/Sportsgirl
Sportscraft Group
Jobskills Retail
Agreement

Jobskills Trainees
employed by
Sportsgirl/Sportcraft
Group

1 Dec., 1994 - 30 Nov., 1995 ..................................................

AG199/95

14/11/95

75

3237

PVS/Suzanne Grae
Corporation Pty Ltd
Jobskills Retail
Agreement

Whole of State

15 Aug., 1994 - 14 Aug., 1995 ................................................

AG99/94

23/9/94

74

2356

PVS/Universal Retailers
Pty Ltd Jobskills
Retail Agreement

Whole of State

10 Oct., 1994 - 9 Oct., 1995 ....................................................

AG150/94

30/11/94

74

2995

PVS/Worths Pty Ltd
Jobskills Retail
Agreement

Whole of State

11 July, 1994 - 10 July, 1995 ..................................................

AG68/94

29/7/94

74

1914

PWD Construction Pty
Ltd Bricklaying Industrial
Agreement

PWD Construction Pty
Ltd

7 Sept., 1995 - 31 July, 1997 ...................................................

AG126/95

7/9/95

75

2786

PWD Construction/BLPPU
and the CMETU Collective Agreement 1999
(Cancels previous PWD
Construction … Agreements No. AG77/1995
& No. AG205/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov. 1999 – 1 Nov. 2002 .....................................................

AG194/99

25/2/00

80

577

Quake Holdings
Industrial Agreement

Quake Holdings Pty
Ltd

6 Dec., 1994 - 31 July, 1995 ...................................................

AG183/94

29/12/94

75

113

Quake Holdings
Industrial Agreement

Quake Holdings Pty
Ltd

8 Sept., 1995 - 31 July, 1997 ...................................................

AG152/95

10/10/95

75

3007
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Quake Holdings Pty Ltd/
BLPPU and the CMETU
Collective Agreement
2000
(Replaces and Cancels
previous Quake Holdings
… Agreement
No. AG202/1997.
For prior details, see
Vol. 80, Part 1)

Whole of State

6 Sept., 2000 – 1 Nov., 2002 ...................................................

AG218/00

31/10/00

80

5080

Quality Assured Projects
Industrial Agreement

Dirk Spelt t/a Quality
Assured Projects

21 Mar., 1996 - 31 July, 1997 .................................................
No. 819/2001 (Quality Assured Projects ceased to be party
to the Agreement) ..................................................................

AG92/96

21/6/96

76

2354

14/05/01

81

1387

Quality Assured Projects/
BLPPU and the CMETU
Collective Agreement 2000
(Replaces previous Quality
Assured … Agreement
No. AG 264/19997.
For prior details, see
Vol. 80, Part 2))

Whole of State

1 Nov., 1999 - 1 Nov., 2002 ....................................................

AG152/00

11/07/00

81

550

Quality Waterproofing
Services (WA)
Industrial Agreement

Maraglen Pty Ltd t/a
Quality Waterproofing
Services (WA)

19 Sept., 1995 - 31 July, 1997 .................................................

AG231/95

22/11/95

76

132

Quickfix Reinforcing/
BLPPU and the CMETU
Collective Agreement 1999
(Cancels previous Quickfix
Reinforcing … Agreements No. AG39/1996 &
No. AG152/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2000 ...................................................

AG235/99

8/3/00

80

1276

Quintilian School
(Enterprise Bargaining)
Agreement 2000
(Cancels previous
Quintilian School …
Agreement
No. AG140/1997.
For prior details, see
Vol. 80, Part 2)

Whole of State

7 Aug., 2000 – 31 Aug., 2002 .................................................

AG250/00

12/12/00

81

178

RAC – Assistance Centre
Enterprise Agreement 2000
(Cancels previous RAC
Assistance … Agreement
No. AG176/1998.
For prior details, see
Vol. 80, Part 2)

Royal Automobile
Club of WA (Inc.)

29 Dec., 2000 – 1 Aug., 2002 .................................................

AG259/00

29/12/00

81

182

R.A.C. of WA
(Inc.) Fleet Maintenance
Workshop Enterprise
Bargaining Agreement
1997 - The

Whole of State

1 Aug., 1997 - 31 July., 1998 ..................................................

AG323/97

28/11/97

77

3387

R.A.C. Glass and Security
Services Pty Ltd Enterprise
Bargaining Agreement
1998

Whole of State

30 June, 1998 – 30 June, 2000 ................................................

AG185/98

24/11/98

78

4647

RAC (WA) Redundancy
Agreement
(Cancels previous RAC
(WA) … Agreements
No. AG263/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

20 Mar., 2000 – 31 Dec., 2000 ................................................

AG164/99

20/3/00

80

1568

Radiator Repair Industry
Youth Traineeship Agreement

Whole of State

7 June, 1990 to 6 June, 1991 ...................................................

AG16/89

7/6/90

70

2185

Railway Wages Grades
Long Service Agreement,
1976

Workers employed by
W.A. Government
Railways Commission

1 Aug., 1976 to 31 July, 1977 .................................................

AG57/76

10/1/77

57

205

Ralph M. Lee (WA) Pty Ltd
Enterprise Bargaining
Agreement 1994

Whole of State

1 Aug., 1994 - 31 Dec., 1995 ..................................................

AG117/94

26/10/95

74

2682

Ralph M. Lee (WA) Pty Ltd
Enterprise Bargaining
Agreement 1996

Ralph M Lee (WA)
Pty Ltd

1 Jan., 1996 - 31 Dec., 1997 ...................................................

AG128/96

29/5/96

76

1903

Ralph M Lee Pty
Ltd (Maintenance
Operations) Port Hedland
Enterprise Bargaining
Agreement 1997

BHP Iron Ore Facility

1 Nov., 1996 - 31 Oct., 1998 ...................................................

AG58/97

4/3/97

77

673

Ram Demolition
Industrial Agreement

R. Tanner and M.
Vlasich t/a Ram
Demolition

13 June, 1995 - 12 June, 1997 ................................................

AG99/95

21/7/95

75

2377

Rama Concrete/BLPPU
and the CMETU Collective Agreement 2000
(Cancels previous Agreement No. AG68/99.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG109/00

19/5/00

80

2657

Ram Jet Concrete
Pumping/BLPPU
Collective Agreement
2000

State of WA

7 July, 2000 – 1 Nov., 2002 ....................................................

AG184/00

7/8/00

80

3255
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Ramsar Industrial
Agreement

Ramsar Pty Ltd

4 Nov., 1994 - 31 July, 1995 ...................................................

AG147/94

4/11/94

75

114

Rand Cold Storage
Enterprise Bargaining
Agreement 1999

Kewdale

23 Dec., 1999 – 1 Aug., 2002 .................................................

AG171/99

23/12/99

80

147

Rand National
Transport Enterprise
Bargaining
Agreement 1996

Whole of State

26 Sept., 1996 - 1 Aug., 1997 .................................................

AG229/96

26/9/96

76

4228

Rand National
Transport Enterprise
Bargaining Agreement

Whole of State

18 Sept., 1997 - 1 Aug., 1998 .................................................

AG182/97

2/10/97

77

2646

Rapid Metal Developments Enterprise Bargaining Agreement 1999
(Replaces AG165/97)

Whole of State

1 July., 1999 - 30 June., 2001 .................................................

AG127/99

6/10/99

79

3322

Raptor Demolition/BLPPU
Collective Agreement 1999
(Cancels previous Raptor
Commercial … Agreement
No. AG299/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG254/99

8/3/00

80

1282

R Bayley Electrical
Industrial Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG234/97

21/5/98

78

2312

R & C Rossi Industrial
Agreement

P. Rossi t/a
R & C Rossi

15 Sept., 1995 - 31 July, 1995 .................................................

AG186/95

10/10/95

75

3008

RCR Engineering
Enterprise Agreement

Key Investments
T/A RCR Engineering

5 Aug., 1994 - 4 Aug., 1995 ....................................................

AG74/94

11/8/94

74

2123

RCR Engineering
Ltd (Bunbury Operations)
Enterprise Agreement 1996

Whole of State

20 Dec., 1996 - February 1998 ...............................................

AG319/96

31/12/96

77

88

RCR Tomlinson Ltd
(Bunbury Operations)
Enterprise Agreement
1999

Bunbury

5 Feb., 1999 – 4 Feb., 2001 .....................................................

AG20/99

22/2/99

79

791

RCR Tomlinson Ltd (Perth
Engineering) Enterprise
Agreement 1998
(Cancels AG231/1996.
For prior details, see
Vol.78, Part 1)

Whole of State

2 June, 1998 – 1 June, 2000 ....................................................

AG95/98

13/8/98

78

3451

RCR Tomlinson Ltd
(Perth Foundry)
Enterprise Agreement
1998 (Amending Order)
(Cancels previous
RCR Tomlinson …
Agreement No. AG253/98
Published at
Vol. 79WAIG526
dated 18/1/99)

Perth

13 Nov., 1998 – 12 Nov., 2000 ...............................................

AG253/98

10/2/99

79

798

Reads Riggers and Erectors/
BLPPU and the CMETU
Collective Agreement 2000

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG209/00

11/9/00

80

4770

Readymix Albany Quarry
(Enterprise Bargaining)
Consent Agreement 1994

Employees of CSR
Limited t/a The
Readymix Group
connected with
hard rock quarry
operations, Albany

1 Apr., 1994 - 31 Mar., 1995 ...................................................

AG37/94

22/12/94

75

115

The Readymix Gosnells
Quarry (Enterprise
Bargaining) Agreement
1993

The Readymix Group
Hardrock Quarry
Operations, Gosnells

5 April, 1993 - 31 Dec., 1993 ..................................................

AG15/93

12/5/93

73

1265

The Readymix Gosnells
Quarry and Central
Workshops (Enterprise
Bargaining) Consent
Agreement 1995
(Replaces The Readymix
Gosnells Quarry …
Agreement 1994
See Vol 75, Part 1)

CSR Limited t/a The
Readymix Group

1 Nov., 1995 - 31 Oct., 1997 ...................................................

AG26/96

23/2/1996

76

691

The Readymix (Mandurah
and Gosnells) Transport,
(Enterprise Bargaining)
Agreement 1995
(Replaces The Readymix
Gosnells Transport, …
Agreement 1994
See Vol 75, Part 1)

CSR Limited t/a
The Readymix Group

7 Apr., 1995 - 6 Apr., 1996 ......................................................

AG143/95

5/10/95

75

2787

Readymix Jandakot
International Agreement
(Replaces AG18/1994)

Whole of State

11 Dec., 1997 – 10 Dec., 1999 ................................................

AG67/98

30/7/98

78

3711

The Readymix Metropolitan
Concrete (Enterprise Bargaining) Consent Agreement 1993

The Readymix Group

22 Dec., 1993 - 21 Dec., 1994 ................................................

AG87/93

24/12/93

74

95

The Readymix Port Hedland
Concrete Plant (Enterprise
Bargaining Agreement 1996

Port Hedland

12 Dec., 1996- 11 Dec., 1997 .................................................

AG102/97

20/6/97

77

1705

Readymix Quarries
Gosnells Operations 1995
Redundancy Agreement

CSR Limited t/a The
Readymix Group
ACN 00 0001 276

24 Nov., 1995 - 23 Nov., 1998 ................................................

AG273/95

24/11/95

76

134
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RED AUSTRALIA
EQUIPMENT PTY LTD
Perth Branch Industrial
Agreement 1998

Whole of State

18 July, 1998 – 17 July, 1999 ..................................................

AG40/98

20/7/98

78

3242

Redundancy Due to ANI
Bradken South Fremantle
Plant Closure Agreement

ANI Bradken, South
Fremantle Plant and
directly affected are

29 May., 1997- Closure ...........................................................

AG103/97

29/5/97

77

1461

Reeves Steel Fabrication/
BLPPU and the CMETU
Collective Agreement
2000

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG113/00

19/5/00

80

2663

Regent College Inc
(Enterprise Bargaining
Agreement) 1999

Whole of State

1 Jan., 1999 – 31 Dec., 1999 ...................................................

AG162/99

16/11/99

79

3665

Regent Masonary
Industrial Agreement

Whole of State

11 Oct., 1996 - 31 July., 1997 .................................................

AG284/96

26/3/97

77

937

Reguero Contracting/BLPPU
and the CMETU Collective
Agreement 2000

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG94/00

19/5/00

80

2668

Reo Craft Industrial
Agreement

M. Hoppa t/a Reo Craft

11 Sept., 1995 - 31 July, 1997 .................................................

AG 218/95

22/11/95

76

134

Reo Craft/BLPPU
and the CMETU Collective
Agreement 2000
(Replaces Agreement
No. AG 29/98)

Whole of State

1 Nov., 1999 - 1 Nov, 2002 .....................................................

AG 150/00

11/07/00

81

556

Retail Food Establishment
Employees Agreement 1992

Whole of State

11 Dec., 1992 - 10 Feb., 1993 (Includes 2nd Structural .........
Efficiency Principle 1989 Wage Adjustment and State
Wage Case June 1991 Wage Adjustment)
Amended –
General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .........
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .......

AG15/92

11/12/92

73

86

…

1/8/00

80

3153

…

25/6/01

81

1559

1 Nov., 1991 ............................................................................
Amended General Order No. 1050/2000 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 690/1999) .........
General Order No. 718/2001 (Section 50 – Location Allowances
- Replaces and rescinds General Order No. 1050/2000) .......

AG10/91

1/11/91

71

2801

…

1/8/00

80

3153

…

25/6/01

81

1559

Retail Food Services
Employees Agreement

Whole of State

Ric’s Painting Service/
BLPPU and the CMETU
Collective Agreement
2000
(Cancels previous Ric
Painting … Agreement
No. AG270/98.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG115/00

19/5/00

80

2674

Righton Roofing &
Water Management
Industrial Agreement

Ray Righton t/a Righton
Roofing & Water
Management

12 Sept., 1995 - 31 July, 1997 .................................................

AG221/95

20/3/96

76

1005

River Rooster
Australia Agreement

Whole of State

13 Jan., 1997 - 12 Apr., 1997 ..................................................

AG266/96

31/1/97

77

393

River Rooster Boulder,
SDA Enterprise
Agreement 1998
(Replaces AG273/96)

Boulder

11 June, 1999 – 30 June, 2000 ................................................

AG86/99

11/6/99

79

1982

River Rooster Bridgetown
Agreement No. AG272/96

River Rooster Bridgetown

23 Dec., 1996 - 23 Mar., 1997 ................................................

AG272/96

23/12/96

77

101

River Rooster Bridgetown,
SDA Enterprise Agreement
1998

Whole of State

8 Oct., 1998 – 1 July, 2000 .....................................................

AG108/98

8/10/98

78

4055

River Rooster Broome
Agreement No. AG271/96

River Rooster Broome

23 Dec., 1996 - 23 Mar., 1997 ................................................

AG271/96

23/12/96

77

109

River Rooster Bunbury
Agreement No. AG263/96

River Rooster Bunbury

23 Dec., 1996 - 23 Mar., 1997 ................................................

AG264/96

23/12/96

77

125

River Rooster Busselton/
Dunsborough Agreement
No. AG285/1996

River Rooster Busselton
& River Rooster
Dunsborough

23 Dec., 1996 - 23 Mar., 1997 ................................................

AG285/96

23/12/96

77

117

River Rooster Carnarvon
Agreement No. AG270/96

River Rooster Carnarvon

23 Dec., 1996 - 23 Mar., 1997 ................................................

AG270/96

23/12/96

77

133

River Rooster Coolbellup,
SDA Enterprise Agreement
1998

Whole of State

8 Oct., 1998 – 1 July, 2000 .....................................................

AG110/98

8/10/98

78

4062

River Rooster Harvey, SDA
Enterprise Agreement
1998

Whole of State

8 Oct., 1998 – 1 July, 2000 .....................................................

AG111/98

8/10/98

78

4069

River Rooster Mandurah,
SDA Enterprise Agreement
1998

Whole of State

8 Oct., 1998 – 1 July, 2000 .....................................................

AG113/98

8/10/98

78

4076

River Rooster Margaret
River Agreement
No. AG269 of 1996

River Rooster Margaret
River

23 Dec., 1996 - 23 Mar., 1997 ................................................

AG269/96

23/12/96

77

141

River Rooster, Margaret
River, SDA Enterprise
Agreement 1998

Whole of State

8 Oct., 1998 – 1 July, 2000 .....................................................

AG114/98

8/10/98

78

4082

River Rooster Merriwa
Agreement No. AG268/96

River Rooster Merriwa

23 Dec., 1996 - 23 Mar., 1997 ................................................

AG268/96

23/12/96

77

149

River Rooster Narrogin
Agreement No. AG265/96

River Rooster Narrogin

23 Dec., 1996 - 23 Mar., 1997 ................................................

AG265/96

23/12/96

77

157
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River Rooster Pinjarra
Agreement No. AG267/96

River Rooster Pinjarra

23 Dec., 1996 - 23 Mar., 1997 ................................................

AG267/96

23/12/96

77

165

River Rooster Pinjarra, SDA
Enterprise Agreement
1998

Whole of State

8 Oct., 1998 – 1 July, 2000 .....................................................

AG112/98

8/10/98

78

4090

River Rooster SDA
Enterprise Agreement 1998

Whole of State

8 Oct., 1998 – 1 July, 2000 .....................................................

AG109/98

8/10/98

78

4096

River Rooster Stratton,
SDA Enterprise Agreement
1998

Whole of State

8 Oct., 1998 – 1 July, 2000 .....................................................

AG115/98

8/10/98

78

4103

Riverton Engineering
Enterprise Bargaining
Agreement 1998
(Replaces No. AG242/96)

Riverton Engineering
Operations & Kenwick
Operations

1 Sept., 1998 – 31 Aug., 2000 .................................................

AG224/98

20/11/98

78

4652

R.M. Harman
Industrial Agreement

Whole of State

1 Nov., 1996 - 31 July., 1997 ..................................................

AG94/96

1/11/96

76

4628

Rocket Couriers and the
Transport Workers Union
Enterprise Agreement
1998

Whole of State

14 Aug., 1998 – 13 Aug., 2000 ...............................................

AG84/98

9/10/98

78

4110

Rocla Quarry Products
- Quarries Kewdale
(Enterprise Bargaining)
Agreement 1994

Amatek Ltd t/a Rocla
Quarry Products W.A.

19 Jan., 1995 - 18 Jan., 1997 ..................................................

AG201/94

20/1/95

75

388

Rokla Pty Ltd
Industrial Agreement

Rokla Pty Ltd

8 Dec., 1995 - 31 July, 1997 ...................................................

AG323/95

24/6/96

76

2356

Rockwood Masonry
Industrial Agreement

Whole of State

21 Oct, 1998 - 31 Oct, 1999 ....................................................

AG237/98

17/12/98

79

194

Rocky Bay Incorporated
Salaried Officers Enterprise Agreement 2000
(Cancels and Replaces
previous Rocky Bay
Incorporated … Agreement
No AG 26/99.
For prior details, see
Vol. 80, Part 2)

Whole of State

5 Feb, 2001 - 30 June 2002 .....................................................

AG292/00

5/02/01

81

561

Roman Catholic
Archbishop of Perth Inc.
Non-Teaching Staff
Enterprise Bargaining
Agreement - The
(Replaces AG287/97)

Whole of State

18 Aug., 1999 – 31 Dec., 1999 ...............................................

AG46/99

18/8/99

79

2420

Roman Catholic
Bishop of Broome
Non-Teaching Staff
Enterprise Bargaining
Agreement 1999 - The
(Replaces AG315/97)

Whole of State

18 Aug., 1999 – 31 Dec., 1999 ...............................................

AG55/99

18/8/99

79

2437

Roman Catholic
Bishop of Bunbury
Non-Teaching Staff
Enterprise Bargaining
Agreement 1999 - The
(Replaces AG310/97)

Whole of State

18 Aug., 1999 – 31 Dec., 1999 ...............................................

AG54/99

18/8/99

79

2453

Roman Catholic
Bishop of Geraldton
Non-Teaching Staff
Enterprise Bargaining
Agreement 1999 - The
(Replaces AG306/97)

Whole of State

18 Aug., 1999 – 31 Dec., 1999 ...............................................

AG53/99

18/8/99

79

2470

Ron Hull Enterprises
Industrial Agreement

Whole of State

17 Mar, 1999 - 31 Oct, 1999 ...................................................

AG52/99

18/5/99

79

1680

Roof Safe Industrial
Agreement

Roof Safe Pty Ltd

18 Sept., 1995 - 31 July, 1997 .................................................

AG232/95

22/11/95

76

135

Roving Crew Partnership
Agreement 1997

Spearwood workshop

2 Aug., 1997 – 2 Aug., 1999 ...................................................

AG90/98

13/11/98

78

4656

Royal Automobile Club
of W.A. (Incorporated)
Enterprise Bargaining
Agreement 1993 - The

Whole of State

26 Feb., 1993 - 31 Dec., 1993 .................................................

AG21/93

17/3/93

73

1024

Royal Automobile Club of
WA (Incorporated) Enterprise Bargaining Agreement (1999 - 2000) - The
(Replaces AG318/96)

Whole of State

1 Jan., 1999 – 31 Dec., 2000 ...................................................

AG284/98

13/4/99

79

1396

Royal Flying Doctor
Services of Australia
RFDS Western Operations
Medical Practitioners
Industrial Agreement 1998

Whole of State

1 July 1998 - 30 June 2003 .....................................................

AG177/99

8/12/98

79

198

Royal WA Institute
for the Blind Employees
Wage Agreement

Persons with disabilities
at the Royal WA
Institute for the
Blind (Inc)

8 Apr., 1997 - 7 Apr., 2000 ......................................................

AG13/97

8/4/97

77

1217

RPS Bricklaying
Industrial Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG197/97

7/10/97

77

2951

S & L Demolition
Industrial Agreement

W. Sanders t/a
S & L Demolition

26 Apr., 1995 - 25 Apr., 1997 .................................................

AG84/95

21/7/95

75

2379

Safe Scaffolding
Industrial Agreement

Safe Scaffold Pty Ltd

20 Oct., 1994 - 20 Oct., 1996 ..................................................

AG129/94

4/11/94

74

2686
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Safe Scaffold Scaffolding
Industrial Agreement

Safe Scaffold Pty Ltd

1 July, 1996 - 30 June, 1998 ...................................................

AG181/96

6/9/96

76

4048

Safe Scaffold/BLPPU
Collective Agreement
2000
(Replaces previous Safe
Scaffold … Agreement
No. AG338/97.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 Apr., 2000 – 1 Nov., 2002 ....................................................

AG148/00

29/6/00

80

3011

St Andrew’s Greek Orthodox
Grammer School (Enterprise
Bargaining) Agreement 1997
(Replaces No. AG56/97.
See Vol. 78, Part 1)

St Andrew’s Greek
Orthodox Grammar
School

29 Apr., 1997 - 31 Dec., 1997 .................................................

AG86/97

30/4/97

77

1227

St. John Ambulance
Australia Enterprise
Agreement 1995

St. John Ambulance
Australia WA
Ambulance Service Inc.

5 Mar, 1996 - 30 June, 1997 ...................................................

AG2/96

14/3/96

76

1043

St John Ambulance
Communication Centre
Enterprise Agreement
1994

Whole of State

22 Aug., 1994 - 7 Oct., 1995 ...................................................

AG48/94

29/8/94

74

2146

St John Ambulance
Deputy Superintendents’
Enterprise Agreement
1994

Whole of State

6 May, 1994 - 5 May, 1996 .....................................................

AG50/94

29/8/94

74

2148

St John Ambulance
Association in W.A.
(Inc.) Worker’s
Compensation - Make
Up Pay Agreement

All members of
Miscellaneous
Workers Union
employed by St John
Ambulance
Association in
W.A. (Inc.)

29 Jan., 1987 to 29 Jan., 1988 .................................................

AG7/86

29/1/87

67

349

St John of God Health
Care Bunbury HSOA
Agreement 2000

Whole of State

20 Sept., 1999 – 19 Sept., 2002 ..............................................

AG201/00

20/9/00

80

4776

St John of God Health
Care Subiaco (HSOA)
Caregiver Agreement
1999
(Replaces and Cancels
St John of God Hospital
… Agreement 1997
No. AG381/97)

Whole of State

4 Nov., 1999 – 30 June, 2001 .................................................

AG161/99

4/11/99

79

3352

St John of God Health Care
Subiaco Maintenance
Agreement 2000
(Replaces previous
St John of God …
Agreement
No. AG228/1998.
For prior details see
Vol. 80, Part 2)

Whole of State

10 Jan., 2001 – 9 Jan., 2003 ....................................................

AG269/00

10/1/01

81

188

St John of God Health
Care Murdoch (HSOA)
Caregiver Agreement 1999
(Cancels & Replaces
St John of God Hospital
… Agreement 1997
No. AG377/97.
See Vol. 79, Part 1)

Whole of State

8 July, 1999 – 7 July 2001 ......................................................

AG130/99

18/8/99

79

2487

St John of God
Hospital, Murdoch
Medical Practitioners
Industrial Agreement 1999
(Replaces AG329/1996)

Murdoch, WA

29 Nov., 1999 – 30 June, 2001 ...............................................

AG 112/99

29/11/99

79

3667

St John of God Hospital
Subiaco (Maintenance)
Agreement 1995

St John of God
Hospital Subiaco
Inc.

15 May, 1995 - 16 Sept., 1996 ................................................

AG34/95

30/5/95

75

1894

St John of God Health Care
Subiaco (HSOA-Pharmacy)
Agreement 2000
(Replaces previous St John
of God … Agreement
No. AG61/1998.
For prior details, see
Vol. 80, Part 1)

St John of God
Health Care,
Subiaco

20 Sept., 2000 – 30 June, 2002 ...............................................

AG202/00

20/9/00

80

4787

St John of God Murdoch
Caregiver Agreement 1994
(Replaced by St
John of God (Hospital
Murdoch (HSOA)
Caregiver Agreement
1995 in sofar as
employees eligible to
be members of HSOA)

Whole of State

1 Jan., 1994 - 31 May, 1995 ....................................................

AG86/93

10/2/94

74

885

St. Mary’s Anglican Girls’
School (Inc.) (Enterprise
Bargaining) Agreement 2000
(Replaces previous St. Mary’s
Anglican … Agreement
No. AG258/98.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Jan., 2000 – 31 Dec., 2001 ...................................................

AG6/00

16/2/00

80

583

Samcon WA
Industrial Agreement

Samcon WA Pty Ltd

22 Nov., 1995 - 31 July, 1997 .................................................

AG296/95

10/1/96

76

371

Sanwell Industrial
Agreement

Whole of State

15 Aug., 1996 - 31 July, 1997 .................................................

AG218/96

25/9/96

76

4238
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Sanwell/BLPPU and
the CMETU Collective
Agreement 2000

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG82/00

27/4/00

80

1905

Scaffidi Developments Pty
Ltd Industrial Agreement

Whole of State

4 Aug., 1999 – 31 Oct., 1999 ..................................................

AG135/99

8/10/99

79

3323

Scanwood Industries
Industrial Agreement

Whole of State

4 Sept., 1996 - 31 July, 1997 ...................................................

AG240/96

30/2/97

77

674

Scarboro Painting Service
Domestic and Minor
Industrial Agreement

Scarboro Painting
Services 1992
Pty Ltd WA

1 Mar., 1996 - 31 July, 1997 ...................................................

AG63/96

17/4/96

76

1345

Scarboro Painting
Services Industrial
Agreement

Scarboro Painting
Services 1992 Pty Ltd
t/a Scarboro Painting
Services

15 Sept., 1995 - 31 July, 1997 .................................................

AG179/95

10/10/95

75

3010

Schindler Lifts Australia
Pty Ltd (Western
Australia) Enterprise
Agreement 2000

State of WA

1 July, 2000 – 30 June, 2003 ...................................................

AG256/00

17/1/01

81

566

Schweppes Cottee’s
(Osborne Park) Enterprise Bargaining
Agreement

Schweppes Cottee’s
Osborne Park
manufacturing site

1 Jan., 1994 - 1 Jan., 1996 .......................................................

AG198/94

17/2/95

75

630

Scotch College Administrative and Technical Officers
(Enterprise Bargaining)
Agreement 1996

Whole of State

10 Feb., 1997 - 30 Sept., 1997 ................................................

AG335/96

10/2/97

77

676

Scotch College Administrative and Technical
Officers (Enterprise Bargaining) Agreement 2000.
(Replaces previous Scotch
College … Agreement
No. AG25/99.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Oct., 1999 – 30 Sept., 2002 ..................................................

AG105/00

3/5/00

80

1909

Scotch College (Enterprise
Bargaining) Agreement
1995

Scotch College

28 July, 1995 - 31 Dec., 1995 .................................................
No. 809/2001 (Scotch College ceased to be party
to the Agreement) ..................................................................
No. 892/2001 (Independent Schools Salaried Officers
Association of Western Australia, Industrial Union of
Workers ceased to be party to the Agreement) ......................

AG87/95

28/7/95

75

2381

11/05/01

81

1387

24/05/01

81

1386

Scotch College (Enterprise
Bargaining) Agreement
1999.
(Replaces previous Scotch
College … Agreement
No. AG79/98.
For prior details, see
Vol. 79, Part 2)

Scotch College

1 Jan., 1999 – 31 Dec., 2000 ...................................................

AG184/99

16/12/99

80

149

SDA and DWA Jobskills
Number 1 Warehouse Employees’ Agreement, 1996

Whole of State

1 Mar., 1996 - 28 Feb., 1997 ...................................................

AG213/96

23/12/96

77

401

Security Monitoring
Centres (Control Room
Operators) Agreement
1998

Whole of State

1 Feb., 1998 - 31 Jan., 2000 ....................................................

AG32/98

7/4/98

78

1856

Serco Australia Pty Limited
Enterprise Bargaining
Agreement 1997, No. 104/97

Serco Australia Pty
Limited Operations
Belmont

27 Jan., 1997 - 26 Jan., 1998 ..................................................

AG104/97

9/6/97

77

1708

Serco Australia Pty Belmont Enterprise Bargaining Agreement 1998

Belmont, WA

8 Oct., 1998 – 31 April, 1999 .................................................

AG121/98

8/10/98

78

4112

Servite College Council
Inc Non - Teaching Staff
Enterprise Bargaining
Agreement 1999
(Replaces AG314/97)

Whole of State

18 Aug., 1999 – 31 Dec., 1999 ...............................................

AG61/99

18/8/99

79

2501

Shamrock Enterprises
Industrial Agreement

Shamrock Enterprises
Pty Ltd

8 Sept., 1995 - 31 July, 1997 ...................................................

AG148/95

10/10/95

75

3011

Shamrock Enterprises
Industrial Agreement

Whole of State

3 Dec., 1997 - 31 Oct., 1999 ...................................................

AG347/97

10/2/98

78

947

Shire of Albany
Certified Enterprise
Bargaining Agreement
Depot Staff 1997

Whole of State

1 Nov., 1997 - 31 Oct., 1998 ...................................................

AG380/97

25/3/98

78

1324

Shire of Bridgetown
- Greenbushes Enterprise
Agreement 1996

The Shire of Bridgetown Greenbushes (Council)

1 July, 1996 - 30 Jun., 1998 ....................................................

AG302/96

13/12/96

77

173

Shire of Busselton Certified
Enterprise Bargaining
Agreement 1997

Employees employed
by Shire of
Busselton (Council)

12 Dec., 1997 - 11 Dec., 2000 ................................................

AG324/97

5/1/98

78

367

Shire of Collie Enterprise
Bargaining Agreement 1997
(Metal Trades General
Employees)

Shire of Collie

1 July., 1997 - 30 June., 1999 .................................................

AG248/97

5/11/97

77

2954

Shire of Greenough
Maintenance Agreement
1996

Whole of State

1 May, 1996 - 30 Apr., 1998 ...................................................

AG224/96

27/11/96

76

4947

Shire of Swan (Building
Operations) Enterprise
Bargaining Agreement

Middle Swan

2 Sept., 1998 – 1 Sept., 2000 ..................................................

AG102/98

22/9/98

78

3715
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Shire of Swan
(Trades) Enterprise
Bargaining Agreement

Municipality’s
Depot on Great
Northern Highway
Middle Swan

18 May, 1998 – 17 May, 2000 ................................................

AG64/98

18/6/98

78

2870

Shop, Distributive and
Allied Employees’ Association of Western Australia
and Perth ITeC Pty Ltd
Jobskills No. 1
Warehousing Employees
Agreement - The

Whole of State

28 June, 1996 - 28 June, 1997 ................................................

AG214/96

30/12/96

77

176

Shop, Distributive and
Allied Employees’
Association of
Western Australia
and PVS Jobskills
No. 1 Retail Employees’
Agreement

Jobskills employees at
Cancer Foundation of
Western Australia Inc,
AJ Nominees Pty Ltd
and Litchford Nominees
t/a Porters Liquor
Applecross, Cassidy
Holdings Pty Ltd t/a
Poolmart Cottesloe and
Thomsons Pty Ltd t/a
Thomsons Perth and
Joondalup

1 Aug., 1995 - 31 July, 1996 ...................................................

AG208/95

13/11/95

75

3238

Shop, Distributive
and Allied Employees’
Association of
Western Australia
and PVS Jobskills
No. 2 Retail Agreement
No. AG258/1995 - The

Whole of State

16 Oct., 1995 - 16 Nov., 1996 .................................................

AG258/95

30/10/96

76

4631

Shop, Distributive
and Allied Employees’
Association of
Western Australia
and PVS Jobskills
No. 3 Retail Employees’
Agreement
No. AG11/1996 - The

Whole of State

16 Oct., 1995 - 16 Nov., 1996 .................................................

AG11/96

30/10/96

76

4632

Shop Distributive and
Allied Employees’ Association of Western Australia
and PVS Jobskills No. 4
Retail Employees’
Agreement - The

Whole of State

16 Oct., 1995 - 16 Oct., 1997 ..................................................

AG212/96

30/12/96

77

177

Shop Distributive
and Allied Employees
Association of Western
Australia Pizza Hut
Agreement 1998

Whole of State

8 Oct., 1998 – 7 Oct., 2001 .....................................................

AG162/98

8/10/98

78

4113

Shot Crete
Concrete Pumping
Industrial Agreement

Whole of State

8 Sept., 1998 – 31 Oct., 1999 ..................................................

AG183/98

24/11/98

78

4670

Simon - Carves
Electrical Services
Enterprise Agreement
1996

Whole of State

1 July, 1996 - 31 Dec., 1997 ...................................................

AG252/96

4/10/96

76

4240

Simon Carves
Electrical Services
(Maintenance Operations)
Enterprise Bargaining
Agreement 1997

Simon Carves Electrical
Services

1 Nov., 1996 - 1 Nov., 1998 ....................................................

AG108/97

23/5/97

77

1464

Simpson Projects
Industrial Agreement

Greg Simpson t/a
Simpson Projects

8 Nov., 1994 - 31 July, 1995 ...................................................

AG153/94

6/12/94

75

118

Simsmetal Limited
(Production and Maintenance) Enterprise
Bargaining Agreement
(Replaces Simsmetal
Limited … Agreement
No. AG4/1995.
For prior details, see
Vol.78, Part 1)

Operation Spearwood

25 Dec., 1996 - 21 Dec., 1998 ................................................

AG101/97

7/5/97

77

1218

Sisters’ of the Good
Shepherd Inc. NonTeaching Staff
Enterprise Bargaining
Agreement 1999
(Replaces AG211/97)

Whole of State

18 Aug., 1999 – 31 Dec., 1999 ...............................................

AG58/99

18/8/99

79

2518

Sisters of The Holy
Family of Nazareth NonTeaching Staff Enterprise
Bargaining Agreement
1979 - The
(Replaces AG319/97)

Whole of State

18 Aug., 1999 – 31 Dec., 1999 ...............................................

AG57/99

18/8/99

79

2568

Sisters of Mercy
Perth (Amalgamated) Inc.
Non-Teaching Staff
Enterprise Bargaining
Agreement 1999 - The
(Replaces AG308/97)

Whole of State

18 Aug., 1999 – 31 Dec., 1999 ...............................................

AG50/99

18/8/99

79

2534

Sisters of Mercy
West Perth Congregation
Non-Teaching Staff
Enterprise Bargaining
Agreement 1999 - The
(Replaces AG304/97)

Whole of State

18 Aug., 1999 – 31 Dec., 1999 ...............................................

AG51/99

18/8/99

79

2551

SJM Electrical
Enterprise Bargaining
Agreement 1996

Whole of State

1 Jan., 1996 - 31 Dec., 1997 ...................................................

AG55/97

11/4/97

77

1221
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SJM Electrical
Enterprise Bargaining
Agreement 1998

Whole of State

1 Jan., 1998 – 31 Dec., 2000 ...................................................

AG119/98

19/10/98

78

4126

Skilled Engineering
Industrial Agreement 1996

Skilled Engineering
Limited

14 Dec., 1995 - 31 July, 1997 .................................................
No. 845/2001 (Skilled Engineering Limited ceased to
be party to the Agreement) ....................................................

AG329/95

10/7/96

76

2731

...

18/05/01

81

1387

Slick Fix/BLPPU and the
CMETU Collective Agreement 2000

State of WA

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG183/00

7/8/00

80

3260

Smith’s Snackfood
Company Limited
(Western Australia)
Enterprise Agreement
1992 - The
(Formerly known as
CCA Snack Foods Pty
Limited (Western
Australia) Enterprise
Agreement 1992

Whole of State

24 Nov., 1992 – 24 Nov., 194 .................................................

AG5/92

7/1/92

73

66

Smith’s Snackfood
Company Limited
(Western Australia)
Enterprise Agreement
2000 - The
(Replaces and Cancels
previous The Smith’s
Snackfood … Agreement
No. AG111/99.
For prior details, see
Vol. 80, Part 1)

Bannister Road,
Canningvale

10 May, 2000 – 9 May, 2002 ..................................................

AG220/00

10/10/00

80

4799

Smorgan ARC Welshpool
Enterprise Bargaining
Agreement 1993

Smorgan ARC Establishment, 100 Welshpool
Road, Welshpool and
Dellamarta Road,
Wanneroo

22 Jan., 1993 - 27 Jan., 1994 ..................................................

AG26/92

24/2/93

73

2044

Snappy Clean/BLPPU
and the CMETU Collective
Agreement 1999
(Cancels previous Snappy
Clean Industrial Agreements
No. AG160/1995 &
No. AG162/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG218/99

29/3/00

80

1292

Sotico Pty Ltd, Bunbury
Port (Enterprise Bargaining)
Agreement 2000
(Replaces and Cancels
Bunnings Forest Products
Pty Ltd Bunbury Port
EBA No. AG119/1999)

Bunbury Port Operations

13 June, 2000 – 31 Dec., 2000 ................................................

AG153/00

18/10/00

80

5086

Sotico Pty Ltd Enterprise
Agreement 2000
(Replaces and Cancels
Bunnings Forest
Products Pty Ltd Enterprise Agreement 1998
No. AG 285/1998)

South-West Land
Division of Western
Australia

9 Aug., 2000 – 30 June, 2003 .................................................

AG203/00

19/10/00

80

5092

Southcorp Packaging
Gadsden Carton Systems
Inplant Team Bentley WA Enterprise
Agreement 2000

Bentley

5 Jan., 2001 – 30 June 2001 ....................................................

AG290/00

5/1/01

81

200

Southcorp Packaging I.P.D.
Fremantle Enterprise
Agreement 2000
(Replaces previous
Southcorp … Agreement No. AG135/98.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 July, 2000 – 30 June, 2003 ...................................................

AG243/00

1/11/00

80

5101

South East Metropolitan
College of TAFE Engineering Trades’, Enterprise
Bargaining Agreement 1999

South East Metropolitan
College of TAFE

24 Sept., 1999 – 23 Sept., 2001 ..............................................

AG141/99

24/9/99

79

2949

South-East Metropolitan
College Miscellaneous
Workers’ Agreement 1997

South-East Metropolitan
College

17 Oct., 1997 - 16 Oct., 1999 ..................................................

AG275/97

17/10/97

77

3390

South Metropolitan
College of TAFE
Engineering Trades’
Enterprise Bargaining
Agreement 1999

South Metropolitan
College of TAFE

24 Sept., 1999 – 23 Sept., 2001 ..............................................

AG138/99

24/9/99

79

2956

South Metropolitan
College Miscellaneous
Workers’ Agreement 1997

South Metropolitan
College

17 Oct., 1997 - 16 Oct., 1999 ..................................................

AG282/97

17/10//97

77

3396

South Metropolitan Youth
Link (Inc.) Agreement 1997

Whole of State

1 Jan., 1998 - 31 Dec., 1998 ...................................................

AG371/97

3/3/98

78

951

Southern Cross
Electrical Engineering
Pty Ltd Enterprise
Bargaining Agreement
(Replaces Southern Cross
Electrical … Agreement
1994 No. AG119/94.
For prior details, see
Vol. 78, Part 1)

Southern Cross
Electrical Engineering
Pty Ltd (SCEE)

1 Jan., 1996 - 31 Dec., 1997 ...................................................

AG182/96

1/8/96

76

2732

Southern Processors
Ltd (Albany) Enterprise
Agreement 1992

Whole of State

11 Dec., 1992 - 29 July, 1994 .................................................

AG20/92

23/12/92

73

95
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South-West Regional
College Miscellaneous
Workers’ Agreement 1997

South-West Regional
College

17 Oct., 1997 - 16 Oct., 1999 ..................................................

AG279/97

17/10/97

77

3402

Spearwood Workshop and
Commercial Services
Employees Enterprise
Partnership Agreement 1996

Spearwood Workshop

7 Dec., 1996 - 7 Dec., 1999 ....................................................

AG253/97

28/10/97

77

2960

SR2 Construction
Project Agreement 1996

Kerman Contracting Pty
Ltd, Lurgi Australia
Pty Ltd, Rico Group
of Companies

29 Aug., 1996 - Completion ....................................................

AG207/96

29/8/96

76

4051

Stamford Ceremics/
BLPPU Collective
Agreement 1999
(Cancels previous Stamford
Ceramics Industrial Agreement No. AG42/99.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov. 2002 ....................................................

AG236/99

8/3/00

80

1297

Standre Industrial
Agreement

S. Maciqszek t/a
Standre

15 Sept., 1995 - 31 July, 1997 .................................................

AG168/95

10/10/95

75

3014

State Batteries
Agreement - The

Yilgarn, Coolgardie,
Broad Arrow, Dundas,
Phillips River,
East Coolgardie,
North Coolgardie,
North-East Coolgardie,
Mount Margaret, East
Murchison, Murchison,
Yalgoo, Peak Hill
and Gascoyne Goldfields and the area
comprised within
the 14th and 26th
parallels of latitude

14 Nov., 1977 to 13 Nov., 1980 ..............................................

AG42/77

21/9/77

57

1782

State Energy Commission
of Western Australia –
Dispute Settlement
Procedure Agreement

State of WA

1 Aug., 1991 to 31 July, 1994 .................................................

AG4/91

26/6/91

71

1835

State Energy Commission
of Western Australia Corporate Services,
Enterprise Bargaining
Agreement 1994

SECWA - Corporate
Services

24 June, 1994 - 30 June, 1995 ................................................

AG60/94

24/6/94

74

2124

State Energy Commission
of Western Australia
Enterprise Bargaining –
Generation Division
Agreement 1994

Whole of State

2 Oct., 1994 - 30 June, 1995 ...................................................

AG110/94

2/10/94

74

2692

State Energy Commission
Of Western Australia Electricity Supply Division,
Enterprise Bargaining
Agreement 1994

State Energy
Commission of
Western Austra
Supply Division
(SECWA-ESD)

24 June, 1994 - 30 June, 1995 ................................................

AG61/94

24/6/94

74

2129

State Energy Commission
of Western Australia - Gas
Division, Enterprise
Bargaining Agreement
1994

State Energy
Commission of
Western Australia,
Gas Division
(SECWA - GAS)

24 June, 1994 - 30 May, 1995 .................................................

AG62/94

24/6/94

74

2134

State Housing Commission (Homeswest) 1999
Caretakers Enterprise
Bargaining Agreement

Whole of State

2 Aug., 1999 – 1 Aug., 2001 ...................................................

AG108/99

2/8/99

79

3339

State School Teachers’
Union of WA Clerical
Staff Agreement of
1997

Whole of State

9 Aug, 1997 - 8 Aug 1999 .......................................................

AG69/98

16/12/98

79

217

Statewide Demolition
Industrial Agreement

Keyport Pty Ltd t/a
Statewide Demolition

21 June, 1995 - 20 June, 1997 ................................................

AG105/95

21/7/95

75

2383

Stegbar Pty Ltd
(Wangara WA) Enterprise
Agreement 1999
(Cancels AG109/97)

Stegbar Pty Limited
Wangara

1 Feb., 1997 - 31 Jan., 2001 ....................................................

AG149/99

4/11/99

79

3348

Steggles Enterprise
Bargaining Agreement
1995
Steggles Engineering
Site Agreement 1996

Steggles Limited,
Production Centre
Osborne Park
Steggles Limited

1 Oct., 1995 - 31 Mar., 1997 ...................................................

AG59/96

10/4/96

76

1347

1 July, 1996 - 30 June, 1998 ...................................................

AG162/96

2/8/96

76

3710

Steggles Limited
(Maintenance Division)
Enterprise Agreement
1998

Osborne Park

1 July 1998 - 30 June 2000 .....................................................

AG255/98

13/4/99

79

1404

Stiffall Shopfitters
Industrial Agreement
1996

Rely Holdings Pty Ltd
t/a Stiffall Shopfitters

20 May, 1996 - 31 July, 1997 ..................................................

AG167/96

26/7/96

76

2740

Stirling Community
Hospital HSOA
Enterprise Agreement
1998

Stirling Community
Hospital

20 May, 1998 – 30 June, 1999 ................................................

AG39/98

20/5/98

78

2885

Stork Electrical (WA)
Enterprise Agreement

Stork Electrical
Pty Ltd

1 July, 1994 - 31 Dec., 1995 ...................................................

AG25/95

16/3/95

75

923

Stork Electrical Pty
Ltd Enterprise Agreement
1996

Whole of State

1 Jan., 1996 - 31 Dec., 1997 ...................................................

AG251/96

4/10/96

76

4245
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Stork ICM Australia
Pty Ltd (Rockingham
Workshop and Operations) Agreement
(Replaces World Services
& Construction Pty Ltd
(Rockingham) Enterprise
Bargaining Agreement
No. AG80/95)

Rockingham

1 Jan., 1998 – 1 July, 1999 ......................................................

AG5/99

1/2/99

79

536

Stork ICM Australia
Pty Ltd (Rockingham
Workshop and Operations) Agreement

Rockingham Workshop
and Operation of Stork
ICM Australia Pty Ltd

1 July, 1999 – 1 July, 2001 ......................................................

AG157/99

4/11/99

79

3365

Straight Edge Formwork/
BLPPU and the CMETU
Collective Agreement
1999
(Replaces previous Straight
Edge Form … Agreements
No. AG174/1996 &
No. AG300/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG208/99

24/3/00

80

1303

Stramit Industries
(Maddington) Western
Australia Enterprise
Agreement 1994

Stramit Industries
- Maddington

18 May, 1994 - 17 May, 1996 .................................................
No. 880/2001 (Strammit Industries (Maddington)
Western Australia ceased to be party to the Agreement) .......

AG33/94

24/6/94

74

1739

...

23/05/01

81

1387

Stramit Industries
(Maddington) Western
Australia Enterprise
Bargaining Agreement
1996

Stramit Industries,
Malcolm Road
Maddington

21 May., 1996 - 20 May., 1998 ...............................................
No. 881/2001 (Strammit Industries (Maddington)
Western Australia ceased to be party to the Agreement) .......

AG95/97

12/6/97

77

1709

...

23/05/01

81

1387

Stramit
Industries (Maddington)
Western Australia
Enterprise Bargaining
Agreement

Stramit Industries,
Malcolm Road,
Maddington

21 May, 1998 – 20 May, 2000 ................................................

AG123/98

26/11/98

78

4677

Stramit Industries
Maddington, Western
Australia Enterprise
Bargaining Agreement
1996

Stramit Industries
Maddington

21 May., 1996 - 20 May., 1998 ...............................................

AG70/97

8/4/97

77

1233

Stramit
Industries Maddington,
Western Australia
Enterprise Bargaining
Agreement 1998

Stramit Industries,
Malcolm Road
and Alloa Street,
Maddington

21 May, 1998 – 20 May, 2000 ................................................

AG181/98

20/11/98

78

4673

Streamline Industries
Industrial Agreement

Whole of State

18 Sept., 1997 - 31 Oct., 1999 ................................................

AG255/97

2/6/98

78

2409

Stream Tiling
Industrial Agreement

Estmount Holdings Pty
Ltd t/a Stream Tiling

15 Sept., 1995 - 31 July, 1997 .................................................

AG193/95

10/10/95

75

3016

Structural Marine
Enterprise Bargaining
Industrial Agreement
1999
(Cancels AG51/1994
and AG101/1995)

Structural Marine
Pty Ltd, 11 Russell Road
Henderson

1 July, 1999 – 24 May, 2001 ...................................................

AG153/99

4/11/99

79

3370

Structural Marine
Engineering
Enterprise Bargaining
Industrial Agreement
1997

Structural Marine
11 Rusell Road
Henderson

25 May, 1997 - 24 May, 1999 .................................................

AG284/97

10/3/98

78

1348

Structural Systems/ BLPPU
and the CMETU Collective
Agreement 1999
(Cancels previous Structural
Systems … Agreements
No. AG210/1995 &
No. AG293/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG12/00

29/3/00

80

1308

Stylewoods/BLPPU and
the CMETU Collective
Agreement 1999

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG219/99

24/3/00

80

1313

Subiaco Grandstand
Construction Project
Agreement 1994

Multiplex Constructions Pty Ltd
undertaking work at
Subiaco Grandstand
Construction Project
Roberts Road, Subiaco

Commencement - Completion ................................................

AG184/94

22/12/94

75

120

Subiaco Grandstand
Construction Project
(Allcon Steel Construction) Agreement 1994

Allcon Steel Construction at Subiaco
Grandstand Construction Project, Subiaco

Commencement - Completion ................................................

AG39/95

19/4/95

75

1603

Subiaco Grandstand
Construction Project
(Bobrik Constructions)
Agreement 1994

Bobrik Construction
at Subiaco Grandstand
Construction Project,
Subiaco

Commencement - Completion ................................................

AG40/95

19/4/95

75

1606

Subiaco Grandstand
Construction Project
(CASC Formwork Pty
Ltd) Agreement 1994

CASC Formwork Pty Ltd
at Subiaco Grandstand
Project, Subiaco

Commencement - Completion ................................................

AG41/95

19/4/95

75

1609

Subiaco Grandstand
Construction Project
(C & O Constructions)
Agreement 1994

(C & O Constructions)
at Subiaco Grandstand
Construction Project,
Subiaco

Commencement - Completion ................................................

AG42/95

19/4/95

75

1612
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Subiaco Grandstand
Construction Project
(Quick Fix) Agreement
1994

Quick Fix at
Subiaco Grandstand
Construction Project,
Subiaco

Commencement - Completion ................................................

AG43/95

19/4/95

75

1616

Subiaco Grandstand
Construction Project
(Vandertang Concrete)
Agreement 1994

Vandertang Concrete
at Subiaco Grandstand
Construction Project,
Subiaco

Commencement - Completion ................................................

AG44/95

19/4/95

75

1619

Summit Ceiling
Industries Industrial
Agreement

Summit Ceiling Industries
Pty Ltd

8 Sept., 1995 - 31 July, 1997 ...................................................

AG154/95

10/10/95

75

3017

Sunason Industrial
Agreement

Sunason Pty Ltd

8 Sept., 1995 - 31 July, 1997 ...................................................

AG150/95

10/10/95

75

3019

Sunason Industrial
Agreement

Whole of State

14 Jan., 1998 - 31 Oct., 1999 ..................................................

AG375/97

7/4/98

78

1858

Sunason P/L/BLPPU
and the CMETU
Collective Agreement
2000
(Replaces previous
Sunason … Agreement
No. AG8/1998)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG207/00

11/9/00

80

4793

Sunlite Australia/BLPPU
and the CMETU Colective Agreement 2000

State of WA

3 Oct., 2000 – 1 Nov., 2002 ....................................................

AG241/00

27/10/00

80

5114

Sunlite Australia
Industrial Agreement

Whole of State

17 Dec., 1997 - 31 Oct., 1999 .................................................

AG363/97

26/2/98

78

955

Supercut/BLPPU Collective
Agreement 2000
(Cancels previous Supercut
Industrial Agreement
No. AG233/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG23/00

18/4/00

80

1911

Swan Brewery and
Combined Unions (Enterprise Agreement) 1992

The Swan Brewery
Company Limited

1 July, 1992 - 31 Aug., 1994 ...................................................

AG16/92

16/9/92

72

2764

Swan Brewery and
(Utilities Operators)
Enterprise Agreement
1996
(Replaces Swan Brewery
and Construction, Mining,
Energy, Timberyards,
Sawmills and Woodworkers Union of
Australia (Western
Australian Branch)
Agreement 1995
(See Vol.76, Part 1)

Whole of State

1 Sept., 1996 - 28 Feb., 1999 ..................................................

AG338/96

30/1/97

77

409

Swan Brewery Enterprise
Agreement 2000
(Replaces previous
Swan Brewery … Agreement No. AG80/1996.
For prior details, see
Vol. 80, Part 1)

State of WA

1 May, 2000 – 30 Apr., 2003 ...................................................

AG178/00

31/8/00

80

4124

Swan Brewery (Utilities
Operators) Enterprise
Agreement 1999

Whole of State

1 March, 1999 – 1 Sept., 2002 ................................................

AG106/99

14/9/99

79

2963

Swan Christian Education
Association Inc.
(Enterprise Bargaining)
Agreement 1995

Swan Christian Association Inc.
(SCEA)

23 May, 1996 - 30 June, 1996 .................................................

AG124/96

11/6/96

76

1918

Swan Christian Education
Association Inc. (Enterprise
Bargaining) Agreement 2000
(Cancels previous Swan
Christian … Agreement
No. AG238/1998.
For prior details, see
Vol. 80, Part 2)

Whole of State

12 Dec., 2000 – 31 Dec., 2001 ................................................

AG254/00

12/12/00

81

212

Swan Christian Education
Association Inc. NonTeaching (Enterprise
Bargaining)
Agreement 1999

Whole of State

1 Jan., 1999 – 31 Dec., 2000 ...................................................

AG230/99

1/2/00

80

348

Swan Lagging
Industrial Agreement

Whole of State

26 Aug., 1998 – 31 Oct., 1999 ................................................

AG173/98

13/11/98

78

4683

Swan Portland
Cement Ltd, Burswood
Site, Enterprise Bargaining
Agreement 1994

Swan Portland Cement
Limited site, Burswood

23 Mar., 1994 - 30 June, 1995 ................................................

AG40/94

8/6/94

74

1743

Swan Portland Cement Ltd,
Burswood Site, Enterprise
Bargaining Agreement
1995

Swan Portland Cement
(Burswood Site)

1 July, 1995 - 30 June, 1997 ...................................................

AG284/95

28/11/95

75

3252

Swan Portland Cement Ltd,
Burswood Site, (Enterprise
Bargaining Agreement)
Overhead/Mobile Crane
Operators, 1995

Swan Portland Cement
Ltd

8 Mar., 1995 - 30 June, 1995 ..................................................

AG69/95

16/6/95

75

2142
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Swan Portland
Cement Ltd Clinker
Grinding Plant
Kwinana Project
Agreement 1996

Swan Portland Cement
Ltd Clinker Grinding
Plant, Kwinana

Commencement - Completion ................................................

AG208/96

25/11/96

76

4969

Swan Portland Cement
Ltd Redundancy
Agreement 1995

Swan Portland Cement
Ltd, Burswood
Operations

1 Jan., 1994 - 1 Jan., 1996 .......................................................

AG33/95

2/5/95

75

1622

Swift Plan Industrial
Agreement

Delta Bay Investments
Pty Ltd t/a Swift
Plan

18 Nov., 1994 - 31 July, 1995 .................................................

AG175/94

6/12/94

75

123

Swiftplan Industrial
Agreement

Delta Bay Investments
Pty Ltd t/a Swift Plan

8 Sept., 1995 - 31 July 1997 ...................................................

AG155/95

10/10/95

75

3020

Swiftplan Industrial
Agreement

Whole of State

25 July 1998 - 31 Oct, 1999 ....................................................

AG155/98

9/4/99

79

1124

Swispec Pty Ltd
Enterprise Bargaining
Agreement 1996

Swispec Pty Ltd

1 May., 1997 - 31 Dec., 1997 ..................................................

AG72/97

13/5/97

77

1480

Syteck/BLPPU Collective Agreement 2000

Whole of State

4 Sept., 2000 – 1 Nov., 2002 ...................................................

AG214/00

31/10/00

80

5119

Talloman Australasian
Meat Industry Employees
Union Enterprise
Agreement, 2000

Derby Industries
Talloman Division,
Lakes Road
Hazelmere WA

24 Oct., 2000 – 30 June, 2003 ................................................

AG107/00

24/10/00

80

5125

T.D.Z. Contracting
Industrial Agreement

Whole of State

16 Sept., 1997 - 31 Oct., 1999 ................................................

AG244/97

21/5/98

78

2413

Tech Fab/BLPPU and
the CMETU Collective
Agreement 1999
(Cancels previous Tech
Fab Industrial Agreements
No. AG28/1996 &
No. AG89/99.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG240/99

8/3/00

80

1319

Technical Assistant
Survey Traineeship
Agreement 1987

All technical
assistants employed
by employers in
Schedule A

9 June, 1987 to 28 June, 1988 .................................................

AG6/87

18/8/87

67

1547

Telfer Gold Mine
Enterprise Agreement
1993

Area Occupied and
operated upon by
Newcrest Mining
Limited at Telfer

21 Feb., 1994 - 20 Feb., 1996 .................................................

AG2/94

21/2/94

74

601

Terrazzo & Cement
Industrial Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG291/97

3/12/97

77

3426

Terrazzo & Cement
Industrial Agreement

Whole of State

22 Jan., 1998 - 31 Oct., 1999 ..................................................

AG15/98

20/3/98

78

1350

Thermofabrication
Traineeship Agreement
(1997)

Whole of State

14 April., 1997 - 1 July., 1998 .................................................

AG222/97

20/11/97

77

3429

Thermofabrication
Traineeship Agreement

Whole of State

5 March, 1998 – 5 March, 1999 ..............................................

AG68/98

12/8/98

78

3457

Thomson Cleaning
Company Industrial
Agreement

A. Thomson t/a
Thomson Cleaning
Company

26 Sept., 1995 - 31 July, 1997 .................................................

AG242/95

22/11/95

76

138

Tip Top Bakeries
(Canning Vale) Industrial
Agreement

Tip Top Bakeries
(Canning Vale)

24 Mar., 1997 - Cancellation ...................................................

AG82/97

9/4/97

77

3432

TK Scaffold/BLPPU
Collective Agreement 1999
(Cancels previous T.K.
Scaffolding Industrial Agreement No. AG234/99.
For prior details, see
Vol. 79, Part 2)

Whole of State

14 Mar., 2000 – 13 Mar., 2002 ................................................

AG90/00

3/5/00

80

1916

Tom’s Cranes
Industrial Agreement

Whole of State

14 Jan., 1998 - 31 Oct., 1999 ..................................................

AG4/98

30/4/98

78

1849

Total Corrosion
Control (Metal
Workers) Enterprise
Bargaining Agreement
(Replaces No. AG38/93)

Whole of State

1 Mar., 1997 - 28 Feb., 1998 ...................................................

AG259/97

13/1/98

78

710

Total Corrosion
Control Industrial
Agreement
(Cancels AG124/98
delivered 14/9/98)

Whole of State

1 Aug., 1997 – 31 Oct., 1999 ..................................................

AG124/98

25/11/98

78

4687

Total Glass
Industrial Agreement

Whole of State

15 Dec., 1997 - 31 Oct., 1999 .................................................

AG362/97

26/2/98

78

955

Total Tilt-Up
Industrial Agreement

Whole of State

30 Sept., 1998 – 31 Oct., 1999 ...............................................

AG227/98

24/11/98

78

4691

Town of Albany
Outside Workers
(Carpenters and Metal
Trades) Certified
Agreement 1996

Town of Albany Depot

28 Jan., 1997 - 27 Jan., 1999 ..................................................

AG309/96

28/1/97

77

413

Town of Albany (State)
Enterprise Agreement 1997

Town of Albany

15 Nov., 1996 - 16 Nov., 1998 ................................................

AG146/97

27/8/97

77

2962
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Town of Kwinana
(WA) Enterprise Agreement 1996 (From Dream
time to Excellence)
(“The Agreement”)

The Council of Kwinana

10 Oct., 1996 - 9 Oct., 1998 ....................................................

AG88/97

28/4/97

77

1236

Tranby College (Enterprise
Bargaining) Agreement 2000

Whole of State

1 Jan., 2000 – 31 Dec., 2000 ...................................................

AG205/99

10/1/00

80

152

Transfield - A.S.I.
(Enterprise Bargaining)
Consent Agreement 1993

Transfield - A.S.I.,
Jervoise Bay
Operations

2 April, 1993 - 24 Oct., 1993 ..................................................

AG9/93

19/4/93

73

1268

Transfield Construction
Pty Ltd WA Division
Workshops (Kwinana)
Enterprise Bargaining
Agreement

Establishment of
Transfield Construction Pty Ltd WA
Division (Kwinana)

2 April, 1993 - 1 Nov., 1993 ...................................................

AG11/93

19/4/93

73

1271

Transfield Construction
Pty Ltd WA Division
Workshops Alcoa
(Kwinana) B-30 Project
Enterprise Bargaining
Agreement

Establishment of
Transfield Construction Pty Ltd WA
Division (Kwinana)
B-30 Project
Construction Site

22 Sept., 1994 - Completion ...................................................

AG151/94

2/12/94

74

2996

Transfield Maintenance
HBI Agreement 2000
(Cancels previous Transfield Maintenance …
Agreement No.AG136/97.
For prior details, see
Vol. 80, Part 1)

Transfield Pty Ltd
Transfield Operations
and Maintenance

12 Oct., 2000 – 30 June, 2003 ................................................
Order No. AG205/2000 (Amending Order cancelling Order
dated 12/10/00) ......................................................................

AG205/00

12/10/00

80

5132

…

14/11/00

80

5449

Transfield Pty Ltd, Transfield
Coatings (WA) Industrial
Agreement 1998

Whole of State

17 Sept., 1998 – 16 Sept., 2001 ..............................................

AG133/98

20/11/98

78

4695

Transport Drivers Tug Boats
(Masters and Engineers Hamersley Iron Ore)
(Cancelled 66WAIG1242)

Radius of 20 miles
from G.P.O. Perth

12 Oct., 1930 to 11 Oct., 1933 ................................................

AG38/30

26/11/30

10

27

Trendwest Painting
Industrial Agreement

Korima Pty Ltd t/a
Trendwest Painting

8 Sept., 1995 - 31 July, 1997 ...................................................

AG149/95

10/10/95

75

3022

Trinity Demolition
Industrial Agreement

Trinity Demolition

5 Dec., 1995 - 31 July, 1997 ..................................................

AG313/95

10/1/96

76

373

Trinity Building Group/
BLPPU Collective
Agreement 1999
(Cancels previous Trinity
Demolition Industrial
Agreement No. AG208/97)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG220/99

24/3/00

80

1325

Troy Development Corporation Pty Ltd t/a Masterfloors/BLPPU and the
CMETU Collective
Agreement 1999
(Cancels Mastersfloors
Industrial Agreement
No. AG125/98)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG225/99

29/3/00

80

1570

Trustees of the Christian
Brothers in WA Inc. NonTeaching Staff Enterprise
Bargaining Agreement
1999
(Replaces AG313/97)

Whole of State

18 Aug., 1999 – 31 Dec., 1999 ...............................................

AG45/99

18/8/99

79

2588

Trustees of the Marist
Brothers Southern Province
Non-Teaching Staff
Enterprise Bargaining
Agreement 1999
(Replaces AG312/97)

Whole of State

18 Aug., 1999 – 31 Dec., 1999 ...............................................

AG56/99

18/8/99

79

2605

Tubemakers of Australia
Limited, Steel Pipelines, Kwinana (Enterprise Bargaining)
Agreement 1992

Tubemakers of
Australia Limited,
Water, Oil and Gas
Industries Division
Steel Pipelines
Establishment,
Kwinana

5 June, 1992 - 31 Dec., 1992 ..................................................

AG2/92

6/8/92

72

1784

Tubemakers Kwinana
Pipe Plant Joint
Enterprise Development
Agreement

Tubemakers, Kwinana
Pipe Plant

13 April, 1994 - 30 June, 1995 ................................................

AG21/94

13/4/94

74

1259

Tubemakers Kwinana
Pipe Plant Joint
Enterprise Development
Agreement, No AG 139
of 1995

Tubemakers, Kwinana
Pipe Plant

18 Sept., 1995 - 30 June, 1997 ................................................

AG139/95

18/9/95

75

2789

Turbine Components
Australia Pty Ltd
Redundancy Agreement

Turbine Components
Australia Pty Ltd Canning Vale

7 Feb., 1994 .............................................................................

AG29/94

16/5/94

74

1551

Tyco Services
Industrial Agreement

Whole of State

20 Jan, 1998 - 31 Oct, 1999 ....................................................

AG66/99

18/5/99

79

1684

Tubemakers Water, Steel
Pipeline Systems, Kwinana
Manufacturing Joint
Enterprise Development Agreement
No. AG145/97
(Cancelled by Tyco Water
Pty Ltd, … Development
Agreement—July 1999 to
June 2001 No. AG224/99)
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Tyco Water Pty Ltd
ACN 087 415 745
Steel Pipeline Systems,
Kwinana Manufacturing
Joint Enterprise
Development Agreement—
July 1999 to June 2001
(Cancels Tubemakers
Waters, Steel … Agreement No. AG145/97)

Tyco Water Pty Ltd
(Kwinana Manufacturing)

July 1999 – 30 June 2001 ........................................................

AG224/99

29/3/00

80

1576

Ultra Speed Rigging
& Construction Industrial
Agreement

A. Foreman and
M. Fisher t/a Ultra
Speed Rigging &
Construction

14 Sept., 1995 - 31 July, 1997 .................................................

AG213/95

22/11/95

76

140

Ultra Speed
Rigging & Construction
Industrial Agreement

Whole of State

21 Oct., 1997 - 31 Oct., 1999 ..................................................

AG292/97

3/12/97

77

3433

Undercut
Industrial Agreement

Whole of State

17 Feb., 1998 - 31 Oct., 1999 .................................................

AG27/98

30/4/98

78

1853

Unica Industrial
Agreement

John Casal t/a Unica

20 Nov., 1995 - 31 July, 1997 .................................................

AG308/95

10/1/96

76

374

Unica Marble
and Granite
Industrial Agreement

Whole of State

11 Dec., 1997 - 31 Oct., 1999 .................................................

AG358/97

26/2/98

78

955

Unica Tiling/BLPPU
Collective Agreement
2000

State of WA

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG154/00

25/7/00

80

3265

United Construction
Alcoa Kwinana Core
Crew Enterprise
Agreement 1993

United Construction
Pty Ltd - Alcoa
Kwinana Complex

25 Jan., 1994 - 24 Jan., 1995 ..................................................

AG75/93

25/1/94

74

249

United Construction
Alcoa (Kwinana and
Pinjarra Refineries)
Local Service Contracts
Enterprise Bargaining
Agreement 1995

United Construction
Pty Ltd at Alcoa
Refineries, Kwinana
and Pinjarra

13 Apr., 1995 - 25 Jan., 1996 ..................................................

AG56/95

13/4/95

75

1624

United Construction
Alcoa Operations
Local Services Contracts
and Associated Projects
Enterprise Bargaining
Agreement 1996

United Construction
Pty Ltd at Alcoa
Operations

23 Mar., 1996 - 23 Mar., 1998 ................................................

AG117/96

13/5/96

76

1920

United Construction
Alcoa Pinjarra Core Crew
Enterprise Agreement
1993

United Construction
Pty Ltd - Alcoa
Pinjarra Complex

25 Jan., 1994 - 24 Jan., 1995 ..................................................

AG74/93

25/1/94

74

251

United Construction
Argyle Area Maintenance
Agreement 1995

United Construction’s
Argyle Area Maintenance
Operations

15 Dec., 1995 - 14 Dec., 1997 ................................................

AG320/95

15/12/95

76

141

United Construction
Argyle Maintenance Core
Crew Enterprise
Agreement 1993

United Construction
Pty Ltd - Argyle
Diamond Mine
Maintenance

25 Jan., 1994 - 24 Jan., 1995 ..................................................

AG76/93

25/1/94

74

254

United Construction BHP
Petroleum Griffin Venture
Remediation Project
Agreement 1997

Griffin Venture

Commencement - Completion ................................................

AG106/97

22/5/97

77

1484

United Construction
BHP Titanium
Minerals Project
Enterprise Based
Agreement 1996

United Construction
Pty Ltd at BHP
Titanium Minerals
Project, Beenup

20 May, 1996 - 20 Nov., 1996 ................................................

AG84/96

20/5/96

76

1924

United Construction
CBH Project (Geraldton)
Enterprise Agreement
1993

CBH Project (Geraldton)

23 Dec., 1993 - Completion ....................................................

AG81/93

23/12/93

74

98

United Construction
CBH Project (Geraldton
Enterprise Agreement
1994

United Construction
Pty Ltd operations
CBH Geraldton Project

10 Feb., 1994 - Completion .....................................................

C545/93

22/2/94

74

667

United Construction
Coogee Chemicals
Sulphuric Acid
Handling Facility
Enterprise Based
Agreement 1996

United Construction
Pty Ltd at Coogee
Chemicals Sulphuric
Acid Handling
Facility at Kwinana

31 Feb., 1996 - Completion .....................................................

AG76/96

20/5/96

76

1926

United Construction
HIsmelt Maintenance
Core Crew Enterprise
Agreement 1994

HIsmelt Research and
Development Facility,
Kwinana

8 April, 1994 - 7 April, 1995 ...................................................

AG23/94

8/4/94

74

899

United Construction
HIsmelt Maintenance
Core Crew Enterprise
Agreement 1994

United Construction Pty
Pty Ltd

14 Nov., 1995 - 13 Nov., 1996 ................................................

AG282/95

22/11/95

75

3264

United Construction
Kwinana Fabrication
Facilities Ltd
Enterprise Bargaining
Agreement 1996-1997
(Replaces No. AG111/94

United Construction
Pty Ltd at Kwinana
Fabrication Facilities
Operations

22 Mar., 1996 - 22 Mar., 1998 ................................................

AG103/96

8/5/96

76

1928

United Construction
Kwinana Nickel
Refinery Maintenance
Enterprise Based
Agreement 1996

United Construction
Pty Ltd

9 Feb., 1996 - 8 Feb., 1998 .....................................................

AG44/96

20/3/96

76

1047
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United Construction
Kwinana Supply
Services Enterprise
Bargaining Agreement
1996

Kwinana Supply
Services Department

United Construction
Ord Sugar Mill Maintenance Agreement 1996

Date of
Operation

No. of
Agreement

Date
Delivered

22 Sept., 1996 - 22 Mar., 1998 ................................................

AG69/97

19/5/97

77

1487

United Construction
Pty Ltd at CSR Sugar
Mill, Ord River

12 Aug., 1996 - 30 Sept., 1998 ...............................................

AG176/96

12/8/96

76

4062

United Construction
Pty Ltd (Alcoa Kwinana
B-30 Project) Enterprise
Bargaining Agreement

United Construction
Pty Ltd Alcoa
Kwinana B-30 Project
Construction Site

17 Oct., 1994 - Completion .....................................................

C458/94

18/11/94

74

3043

United Construction
Pty Ltd Enterprise
Agreement for HIsmelt
Services 1996

HIsmelt Research and
Development Facility
at Kwinana

13 Jan., 1997 - 13 Jan., 1999 ..................................................

AG334/96

13/1/97

77

417

United Construction
Pty Ltd Nelson Point
Development Project
(Enterprise Bargaining)
Agreement

Nelson Point Development Project
Port Hedland

4 Jan., 1993 - Completion .......................................................

AG19/93

19/4/93

73

1275

United Construction
Pty Ltd Nelson Point
Development Project
(Enterprise Bargaining)
Agreement Phase II

Whole of State

3 Aug., 1993 - Completion ......................................................

AG37/93

18/8/93

73

2429

United Construction
Supplementary Workforce BP Oil Kwinana
Refinery Enterprise
Bargaining Agreement
1996

United Construction
Pty Ltd in it’s operation
at BP Oil Kwinana
Refinery

1 Apr., 1996 - 1 Apr., 1997 ......................................................

AG153/96

3/7/96

76

2741

United Insulation
Co- Industrial
Agreement

Corso Industries
Pty Ltd t/a United
Insulation Co.

17 Apr., 1996 - 31 July, 1997 ..................................................

AG112/96

10/6/96

76

1931

United Insulation/
BLPPU and the CMETU
Collective Agreement
2000

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG198/00

6/9/00

80

4130

Unitex Textured
Coating Industrial
Agreement

Iaralia Pty Ltd t/a
Unitex Textural
Coating

24 Apr., 1996 - 31 July, 1996 ..................................................

AG120/96

10/6/96

76

1933

Unistrut
Industrial Agreement

Whole of State

30 Mar., 1998 - 31 Oct., 1999 .................................................

AG54/98

2/6/98

78

2417

Universal Commercial
Cleaning/BLPPU and
the CMETU Collective
Agreement 2000

State of WA

15 Dec., 2000 – 1 Nov., 2002 .................................................

AG287/00

12/1/01

81

579

Universal Commercial
Cleaners Industrial
Agreement

Universal Commercial
Cleaners Pty Ltd (WA)

11 Mar., 1996 - 31 July, 1997 .................................................

AG71/96

17/4/96

76

1348

Universal
Commercial Cleaners
Industrial Agreement

Whole of State

1 Apr., - 1998 - 31 Oct., 1999 .................................................

AG55/98

6/2/98

78

2420

Universal Fasteners
Enterprise Bargaining
Agreement 1996

Universal Fasteners
Canning Vale

1 Apr., 1996 - 31 Mar., 1998 ...................................................

AG178/96

12/8/96

76

4065

Untex Textured
Coating Industrial
Agreement

R. Cole t/a Untex
Textured Coating

12 Sept., 1995 - 31 July, 1997 .................................................

AG233/95

22/11/95

76

141

Utopia Industries Pty Ltd/
BLPPU and the CMETU
Collective Agreement
2000

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG194/00

6/9/00

80

4135

V&L Carlino
Industrial Agreement

Carlino Concreting Pty
Ltd t/a V&L Carlino

13 Sept., 1995 - 31 July, 1997 .................................................

AG222/95

22/11/95

76

143

Valey Bricklaying Industrial
Agreement

Whole of State

10 Feb., 1997 - 31 July., 1997 .................................................

AG51/97

11/4/97

77

1241

Van Den Berg Painting
Co/BLPPU and the
CMETU Collective Agreement 1999
(Cancels previous Van
Den Berg … Agreement
No. AG230/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG256/99

8/3/00

80

1329

Vandertang Concrete
Industrial Agreement

Greeneagles Pty Ltd
t/a Vandertang
Concrete
Vehicle Builders

2 Nov., 1994 - 31 July, 1995 ...................................................

AG144/94

2/11/94

75

124

Vandertang Concrete
Industrial Agreement

Greeneagles Pty Ltd t/a
Vandertang Concrete

10 Aug., 1995 - 31 July, 1997 .................................................

AG140/95

10/10/95

75

3023

Van Diddens Painting
Service Domestic and Minor
Industrial Agreement

Whole of State

23 Feb., 1997 - 31 July, 1997 ..................................................

AG56/96

11/12/96

77

179

Van Leer Australia Pty
Ltd (W.A.) (Enterprise Bargaining)
Consent Agreement 1992

Whole of State
except area occupied
by US Navy of N.W.
Cape

15 June, 1992 - 30 June, 1993 ................................................

AG8/92

24/6/92

72

1542
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Van Leer Australia
Pty Limited - Perth
Enterprise Bargaining
Agreement 1997

Whole of State

14 May., 1997 - 14 Nov., 1998 ...............................................

AG163/97

19/8/97

77

2348

Van Leer Australia
Pty Ltd - Perth
Enterprise
Bargaining
Agreement 1998

O’Connor, Perth

14 Nov, 1998 - 14 May 2000 ..................................................

AG278/98

4/2/99

79

543

Van Leer Australia Pty
Limited – Perth Enterprise Bargaining
Agreement 2000

Van Leer Australia
Pty Limited

14 May, 2000 – 14 Aug., 2001 ................................................

AG186/00

7/8/00

80

3270

Vaughan Castings
Enterprise Bargaining
Agreement 1996

Vaughan Castings
19 Russell Road
Henderson WA

1 Jan., 1997 – 31 Dec., 1998 ...................................................

AG374/97

29/6/98

78

2891

Vaughan Castings
Enterprise Bargaining
Agreement 2000

Vaughan Castings
19 Russell Road
Henderson WA 6166

1 Jan, 2000 – 31 Dec., 2001 ....................................................

AG189/00

14/8/00

80

4141

Vax Appliances
Enterprise Bargaining
Agreement 1999
(Replaces Nos. AG136/95
and AG320/96)

Vax Appliances (Australia)
Pty Ltd, Malaga

1 Jan., 1999 – 1 July, 1999 ......................................................

AG82/99

16/6/99

79

2001

Ventara Holdings
Industrial Agreement

Ventara Holdings Pty
Ltd

9 Jan., 1995 - 31 July, 1995 ....................................................
No. 806/2001 (Ventara Holdings Pty Ltd ceased to be party
to the Agreement) ..................................................................

AG6/95

9/2/95

75

639

...

10/05/01

81

1387

27 Oct., 1997 - 26 Oct., 1998 ..................................................
No. 807/2001 (Ventara Holdings Pty Ltd ceased to be party
to the Agreement) ..................................................................

AG214/97

12/11/97

77

3437

...

10/05/01

81

1388

16 Dec., 1997 - 31 Oct., 1999 .................................................
No. 799/2001 (Ventara Holdings Pty Ltd ceased to be party
to the Agreement) ..................................................................

AG367/97

26/2/98

78

955

...

10/05/01

81

1182

Ventara Holdings
Industrial Agreement
Ventara Holdings
Industrial Agreement

Whole of State

Whole of State

Ventara Holdings Pty Ltd/
BLPPU and the CMETU
Collective Agreement
2000

State of WA

12 July, 2000 – 1 Nov., 2002 ..................................................

AG181/00

7/8/00

80

3272

Vinidex Pty Ltd (Maintenance Section – Perth Site)
Enterprise Bargaining
Agreement 2000
(Replaces Marble and
Granite Expo Industrial
Agreement No. AG30/98)

Vinidex Pty Ltd

1 Aug., 2000 - 31 July, 2002 ...................................................

AG237/00

17/10/00

80

5141

Vinidex Tubemakers
Pty Ltd (Maintenance
Section) Enterprise Bargaining Agreement 1996
(Replaces No. AG84/94

Whole of State

5 Aug., 1996 - 31 July, 1998 ...................................................

AG280/96

29/10/96

76

4634

Vinidex Tubemakers
Pty Ltd (Maintenance
Section-Perth Site)
Enterprise Bargaining
Agreement 1998

Vinidex Tubemakers
Pty Ltd

31 Aug, 1998 - 31 July 2000 ...................................................

AG30/99

4/5/99

79

1408

Vis Formwork
Industrial Agreement

Shire of Swan
Administration
Midland

26 Aug., 1996 - 31 July, 1997 .................................................

AG228/96

21/10/96

76

4636

Vogue Interiors/BLPPU
Collective Agreement 1999
(Cancels previous Vogue
Interiors … Agreement
No. AG91/99.
For prior details, see
Vol. 79, Part 2)

Whole of State

25 Nov., 1999 – 1 Nov., 2002 .................................................

AG210/99

24/3/00

80

1334

Vortech Installation
Pty Ltd Industrial
Agreement

Vortech Installations
Pty Ltd

31 Oct., 1995 - 31 July, 1997 ..................................................

AG288/95

7/12/95

76

144

Vortech
Installations
Industrial Agreement

Whole of State

14 Jan., 1998 - 31 Oct., 1999 ..................................................

AG6/98

20/3/98

78

1354

WACI Wall and Ceiling
Contractors/BLPPU Collective Agreement 2000

Whole of State

24 Oct., 2000 – 1 Nov., 2002 ..................................................

AG265/00

5/12/00

80

5468

Waco Kwikform
Ltd Industrial
Agreement

Whole of State

4 Sept., 1996 - 31 July, 1997 ...................................................

AG243/96

21/10/96

76

4638

WAMMCO International
(Linley Valley) AMIEU
Processing Agreement (1999)

Linley Valley

27 Nov., 1999 – 30 June, 2002 ...............................................

AG179/99

20/3/00

80

1579

WAMMCO International
(Spearwood) AMIEU
Processing Agreement
1999
(Replaces WA Meat
Marketing and the AustraLasian Meat Industry
… Spearwood Employees
Agreement No. AG310/96)

Whole of State

16 Dec., 1999 – 31 Dec., 2001 ................................................

AG5/00

20/3/00

80

1592

Waco Kwikform
Limited Industrial
Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG254/97

14/11/97

77

3440

W.A. Ceiling
Industries Industrial
Agreement

W.A. Ceiling Industries

1 Aug., 1993 - 31 July, 1995 ...................................................

AG10/94

2/6/94

74

1551
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WA Ceiling Industries
Subiaco Grandstand
Construction Project
Agreement 1994

WA Ceiling Industries
at Subiaco Grandstand
Construction Project,
Subiaco

WA Ceiling Industries
Wall and Ceiling
Industrial Agreement
Walsh’s Glass Factory
Enterprise Agreement

Date of
Operation

No. of
Agreement

Date
Delivered

Reference
Vol.
Page

Commencement - Completion ................................................

AG72/95

14/6/95

75

2146

Boral Australian
Gypsum Limited t/a
WA Ceiling Industries

24 Apr., 1996 - 31 July, 1997 ..................................................

AG121/96

10/6/96

76

1935

Whole of State

31 Oct., 1996 - 31 Dec., 1997 .................................................
No. 1783/2000 (Sandpath Pty Ltd trading as Walsh’s
Glass ceased to be party to the Agreement) ..........................

AG313/96

3/1/97

77

421

…

7/11/00

80

5180

Walsh’s Glass
Industrial Agreement

Factory Premises

1 July, 1998 – 31 Oct., 2000 ...................................................

AG156/98

15/10/98

78

4133

Walsh’s Glass Western
Australian Retailing
Enterprise Agreement
Stage 1

Whole of State

31 Oct., 1996 - 31 Dec., 1997 .................................................

AG314/96

3/1/97

77

425

W.A Project
Carpentry Industrial
Agreement

Whole of State

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG198/97

7/10/97

77

2967

Waratah Wire Products
- Kwinana Wiremill
Performance Improvement
Recognition Payment
System Agreement
(Replaces Waratah Wire
Products - Kwinana Wiremill
Performance Improvement
System Agreement
1992. For prior details,
see Vol.78, Part 1)

Waratah Wire Products
Wiremill, Kwinana

8 Sept., 1993 - 30 May, 1995 ..................................................

AG46/93

23/9/93

73

2688

W.A. Rewind Company
(Western Australia)
Training and Skills
Program (TASK)
Agreement 1994

W.A. Rewind Company
Collingwood Road,
Osborne Park, W.A.

1 Mar., 1994 - 28 Feb., 1995 ...................................................

AG13/94

29/3/94

74

899

Water Corporation
Agricultural Region Local
Agreement 1998

Whole of State

1 July 1998 – 30 June 1999 .....................................................

AG191/98

4/12/98

78

4710

Water Corporation
Bulk Water & Wastewater
Division Local Agreement
1998.

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG187/98

4/12/98

78

4716

Water Corporation
Carnarvon Business Unit
Local Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG193/98

4/12/98

78

4721

Water Corporation
Commercial Division
Local Agreement 1998
Water Corporation
Construction Branch
Local Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG216/98

4/12/98

78

4725

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG189/98

4/12/98

78

4728

Water Corporation
Contracts and Land
Management Services
Branch Local Agreement
1998.

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG213/98

4/12/98

78

4732

Water Corporation
Corporate Affairs Branch
Local Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG197/98

4/12/98

78

4734

Water Corporation
Corporate Information
Support Branch Local
Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG198/98

4/12/98

78

4737

Water Corporation
Engineering and Contracts
Division Executive Support
Branch Local Agreement
1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG214/98

4/12/98

78

4747

Water Corporation
Engineering and Technical
Services Branch Local
Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG194/98

4/12/98

78

4750

Water Corporation
Environment Branch
Local Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG202/98

4/12/98

78

4754

Water Corporation
Executive Services
Branch Local Agreement
1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG209/98

4/12/98

78

4756

Water Corporation
Executive Support/Human
Resources Planning and
Development Division
Local Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG205/98

4/12/98

78

4760

Water Corporation
Finance and AdminisTration Division Executive
Support Team Local
Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG215/98

4/12/98

78

4764

Water Corporation
Finance and Administration Division Facilities
Management Branch
Local Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG218/98

4/12/98

78

4767
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Water Corporation
Finance & Administration
Division, Management
Accounting Branch Local
Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG217/98

4/12/98

78

4769

Water Corporation
Financial Services
Branch Local
Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG219/98

4/12/98

78

4773

Water Corporation
Goldfields Region Local
Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG192/98

4/12/98

78

4777

Water Corporation
Great Southern Region
Local Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG196/98

4/12/98

78

4782

Water Corporation
Human Resources
Branch Local
Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG201/98

4/12/98

78

4786

Water Corporation
Infill Sewerage
Program and the
Project Management
Infill Sewerage Branch
Local Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG212/98

4/12/98

78

4789

Water Corporation
Infrastructure Development Branch Local
Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG199/98

4/12/98

78

4791

Water Corporation
Infrastructure Planning
Branch Local Agreement
1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG203/98

4/12/98

78

4794

Water Corporation
Interim Agreement 2000
Replaces previous Water
Corporation … Agreements
No. AG 332/1977 &
No. AG 3/2000.
For prior details, see
Vol. 80, Part 2)

Whole of State

1 Feb.2001 – 31 Dec. 2001 .....................................................

AG12/01

1/02/01

81

598

Water Corporation
Land Development
Branch Local Agreement
1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG204/98

4/12/98

78

4798

Water Corporation
Management Review &
Audit Branch Local
Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG207/98

4/12/98

78

4801

Water Corporation
Midwest Region Local
Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG190/98

4/12/98

78

4804

Water Corporation
North West Region
Local Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG195/98

4/12/98

78

4808

Water Corporation
Operations Development
Services Branch Local
Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG208/98

4/12/98

78

4812

Water Corporation
Perth Region Local
Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG188/98

4/12/98

78

4816

Water Corporation
Planning & Development
Division Corporate &
Regulatory Planning Branch
Local Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG200/98

4/12/98

78

4819

Water Corporation
Project Management
Branch Local Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG211/98

4/12/98

78

4822

Water Corporation
Revenue Policy Branch
Local Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG206/98

4/12/98

78

4825

Water Corporation
South West Region
Local Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG186/98

4/12/98

78

4828

Water Corporation
Supply Policy Branch
Local Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG220/98

4/12/98

78

4831

Water Corporation
(Customer Centre,
Customer Services
Division) Local
Agreement 1998

Whole of State

1 July1998 – 30 June 1999 ......................................................

AG210/98

4/12/98

78

4741

Watsons Foods,
Metal Trades Enterprise
Agreement 1996

George Weston Foods
Limited (t/a Watsons
Foods - Spearwood WA)

1 Nov., 1995 - 31 Oct., 1997 ...................................................

AG147/96

17/9/96

76

4085
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WA Universal Rigging/
BLPPU and the CMETU
Collective Agreement
2000
(Cancels previous WA
Universal Rigging
Industrial Agreements
No. AG321/1995 &
No. AG72/98.
For prior details, see
Vol.79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG25/00

18/4/00

80

1920

WA Waterproofing/BLPPU
Collective Agreement 1999
(Cancels previous Waterproofing Products …
Agreement No. AG189/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG237/99

8/3/00

80

1340

Webforge (WA)
Enterprise Bargaining
Agreement 1996

Webforge (WA)
premises 24 Tennant
Street Welshpool

3 July, 1996 - 30 June, 1998 ...................................................

AG253/96

3/10/96

76

4640

Webforge (WA)
Enterprise Bargaining
Agreement 2000

Webforge (WA),
24,Tennant Street
Western Australia

1 July, 2000 – 30 Sept., 2001 ..................................................

AG275/00

18/12/00

81

215

Weir Engineering
Pty Ltd (WA Operations)
Enterprise Agreement
1996

Weir Engineering Pty
Ltd, Welshpool

1 Apr., 1996 - 30 Mar., 1997 ...................................................

AG196/96

22/8/96

76

4088

Weir Engineering
Pty Ltd Enterprise
Bargaining Agreement

Whole of State

1 Apr., 1997 - 30 Mar., 1999 ...................................................

AG249/97

14/11/97

77

3442

Wembley Cement
Industries (Enterprise
Bargaining) Consent
Agreement

Whole of State

8 Oct., 1993 - 10 Aug., 1994 ...................................................

AG56/93

25/10/93

73

2965

The Wembley Cement
Industries, Gnangara,
Agreement 1995

Wembley Cement
Industries, Gnangara

4 July, 1995 - 3 July, 1997 ......................................................

AG97/95

14/7/95

75

2386

Wesfarmers Kleenheat
Gas (Metal Trades)
Enterprise Agreement
1995

Wesfarmers Kleenheat
Gas Pty Ltd

16 Feb., 1996 - 15 Feb., 1997 .................................................

AG47/96

28/3/96

76

1105

Wesfarmers Transport
Limited 1999 Workshop
Enterprise Agreement

Whole of State

1 July, 1999 – 30 June, 2001 ...................................................

AG145/99

4/11/99

79

3372

Wesfarmers Wool Store
Operation Employees
Enterprise Agreement
1994

Wesfarmers Wool Store
Operation - Fremantle

1 Feb., 1994 - 30 June, 1996 ...................................................

AG6/94

2/2/94

74

257

Wesfarmers Wool
Store Operation
Employees Enterprise
Agreement 1996
(Replaces No. AG136/96)

Fremantle

1 July, 1996 - 30 June, 1998 ...................................................

AG245/96

7/10/96

76

4249

Wesfi Manufacturing
Pty Ltd Dardanup
(Wesboard Particleboard
and LPM Division)
Enterprise Bargaining
Agreement 1998

Dardanup

3 Sep, 1998 - 2 Sept 2000 .......................................................

AG260/98

26/2/99

79

804

Wesfi Manufacturing
Pty Ltd MDF
Division Enterprise
Bargaining
Agreement
(CEPU Version)
1998-2000

Whole of State

27 Oct, 1998 - 26 Oct, 2000 ....................................................

AG275/98

26/2/99

79

808

Wesfi Pty Ltd
Particleboard and
Low Pressure Melamine
Manufacturing Divisions
- Dardanup (Enterprise
Bargaining) Agreement
1993

Wesfi Pty Ltd
Particleboard
and Low Pressure
Melamine Manufacturing Divisions,
Dardanup

3 Dec., 1993 - 2 Mar., 1995 ....................................................

AG71/93

3/12/93

73

3412

WESFI PTY LTD
Particleboard and
Low Pressure Melamine
Manufacturing Divisions
- Dardanup (Enterprise
Bargaining) Agreement
1995

Wesfi Pty Ltd
Particleboard
and Low Pressure
Melamine Manufacturing Divisions,
Dardanup

3 Mar., 1995 - 2 Sept., 1996 ....................................................

AG171/95

24/10/95

75

3267

WESFI Manufacturing
Pty Ltd, Dardanup
(Wesboard Particleboard
and LPM Division Enterprise Bargaining
Agreement 1996

Wesfi Manufacturing
Pty Ltd, Dardanup,
Wesboard Particle board
and LPM Division

3 Sept., 1996 - 2 Sept., 1998 ...................................................

AG20/97

12/3/97

77

957

WESFI Manufacturing Pty Ltd
Victoria Park Enterprise
Bargaining Agreement
1998

WESFI Victoria
Park

28 Feb., 1997 – 27 Feb., 1999 .................................................

AG71/98

16/6/98

78

2898

WESFI Manufacturing
Pty Ltd Welshpool
(Weswood MDF
Division - Enterprise
Bargaining) Agreement
1996

Wesfi Pty Ltd,
(Weswood MDF
Division) Welshpool
WA

27 Oct 1996 - 26 Oct., 1998 ....................................................

AG21/97

12/3/97

77

961
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Wesley College (Enterprise
Bargaining) Agreement 1998
(Replaces Wesley College
(Enterprise Bargaining)
Agreement 1996
No. AG 66/97.
For prior details, see
Vol.78, Part 1)

Whole of State

29 May, 1998 - 31 Dec., 1999 .................................................

AG81/98

29/5/98

78

2424

Wespine Industries Pty Ltd
(Enterprise Bargaining)
Agreement 1993

Wespine Industries
Pty Ltd, Dardanup
Sawmill Site

8 Nov., 1993 - 7 Nov., 1994 ....................................................

AG66/93

8/11/93

73

3414

WESPINE Industries
Pty Ltd (Enterprise
Bargaining) Agreement
1994

WESPINE Industries
Pty Ltd, Dardanup

23 Sept., 1995 - 30 Sept., 1995 ...............................................

AG172/95

24/10/95

75

3270

The Wespine Industries Pty
Ltd (Dardanup Site)
Enterprise Bargaining
Agreement 1997

Dardanup

9 Sept., 1997 - 8 Sept., 1999 ...................................................

AG181/97

23/9/97

77

2654

Wespine Industries Pty Ltd
Classification
Agreement 1998

Dardanup Site

25 March, 1998 – 24 March, 2003 ..........................................

AG89/98

3/8/98

78

3272

Wespine Industries Pty Ltd
(Dardanup Site) Enterprise
Bargaining Agreement 1999

Dardanup Site

23 Nov., 1999 – 23 May, 2001 ................................................

AG206/99

9/2/00

80

585

West Australian Newspapers
Christmas Agreement 1993

West Australian
Newspapers Limited

1 Nov., 1993 - 1 Jan., 1994 .....................................................

AG82/93

11/1/93

74

98

West Australian Newspapers
(Christmas Agreement) 1999

Whole of State

1 Dec., 1999 – 1 Jan., 2000 .....................................................

AG183/99

23/12/99

80

155

West Australian Newspapers (Enterprise
Bargaining) Agreement
1992

The Establishments
of West Australian
Newspapers

21 Sept., 1992 - 6 July, 1993 ...................................................

AG10/92

30/10/92

72

2559

West Australian
Newspaper Clerks
(Enterprise Bargaining)
Agreement 1994

West Australian
Newspapers Limited

1 June, 1994 - 1 June, 1996 .....................................................

AG66/94

10/4/95

75

1625

West Australian
Newspapers Clerks
(Enterprise Bargaining)
Agreement 1998
(Replaces No.AG286/96))

Whole of State

1 June, 1998 – 31 May, 2001 ..................................................

AG107/98

4/9/98

78

3728

West Australian Newspapers (Enterprise
Bargaining) Security
Officers and Cleaners
Agreement 1992

Whole of State

22 Dec., 1992 - 21 Dec., 1993 ................................................

AG22/92

14/1/93

73

294

West Australian Newspapers Limited (Enterprise Bargaining)
Security Officers and
Cleaners Agreement 1994

West Australian Newspapers Limited
employees employed
as Cleaners and
Security Officers

1 Jan., 1994 - 31 Dec., 1995 ...................................................

AG106/94

1/2/95

75

394

West Australian Newspapers Limited (Enterprise Bargaining)
Security Officers and
Cleaners Agreement 1995

West Australian Newspapers Limited

1 July., 1995 - 1 July, 1997 .....................................................

AG6/96

3/5/96

76

1366

West Australian Newspapers Ltd (Composing
Room - Redundancy and
Training) Industrial
Agreement 1996

West Australian Newspapers Limited

19 Feb., 1996 - 18 Feb., 1997 .................................................

AG40/96

19/2/96

76

1119

The West Australian
Newspapers Production
Employees (Enterprise
Bargaining) Agreement
1993

West Australian
Newspapers Limited
Establishments

5 July, 1993 - 5 July, 1995 ......................................................

AG44/93

29/10/93

73

2966

West Australian
Newspapers Production
Employees (Enterprise
Bargaining) Agreement
1997

Whole of State

1 Apr., 1997 - 31 Mar., 2000 ...................................................

AG122/97

1/9/97

77

2350

West Australian
Newspapers Production
Employees (Enterprise
Bargaining) Agreement
2000

West Australian
Newspapers Limited

1 Apr., 2000 - 31 Apr., 2003 ...................................................

AG157/00

26/7/97

80

3277

West Australian
Newspapers Production
Bargaining) Agreement
1995

West Australian
Newspapers Limited

1 July, 1995 - 31 Mar., 1997 ...................................................

AG259/95

18/3/96

76

376

West Australian
Newspapers Security
Officers and Cleaners
(Enterprise Bargaining)
Agreement 1997

Whole of State

1 July, 1997 - 30 June, 2000 ...................................................

AG199/97

31/10/97

78

2429

West Australian
Newspapers Security
Officers (Enterprise
Bargaining) (Interim)
Agreement 1999

Whole of State

30 May, 1999 – 30 June, 2000 ................................................

AG120/99

22/7/99

79

2218

West Australian Water
Proofing Industrial
Agreement

C. Graham t/a West
Australian Water
Proofing

8 Sept., 1995 - 31 July, 1997 ...................................................

AG161/95

10/10/95

75

3025
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West Coast
Building Services
Pty Ltd Industrial
Agreement

Whole of State

28 July, 1998 – 31 Oct., 1999 .................................................

AG136/98

14/9/98

78

3730

West Coast College of
TAFE Engineering Trades’
Enteprise Bargaining
Agreement 1999

West Coast College
of TAFE

24 Sept., 1999 – 23 Sept., 2001 ..............................................

AG142/99

24/9/99

79

2967

Westcan (Enterprise
Bargaining) Agreement
1993

153 - 159 Bannister
Road, Canning Vale
W.A. 6155

1 July, 1993 - 30 June, 1995 ..................................................

AG43/94

4/7/94

74

1748

Westcan Enterprise
Bargaining Agreement
1997/98

Westcan (A division
of Amcor Ltd), 153159 Bannister Road,
Canning Vale

1 Mar., 1997 - 1 Mar., 1999 ....................................................

AG121/97

17/6/97

77

1712

Westcare Disabled
Employees Wages
Agreement

Westcare Incorporated,
Carrington Street,
Nedlands

12 Jan., 1995 - 11 Jan., 1998 ..................................................

AG128/94

24/1/95

75

640

Westcare Disabled
Employees Wages
Agreement No. 2

Persons with Disabilities
at Westcare Incorporated
Premises

Commencement - 6 Oct., 1997 ...............................................

AG14/97

8/4/97

77

1247

West Coast Concrete &
Formwork/BLPPU and
the CMETU Collective
Agreement 2000

State of WA

22 Sept., 2000 – 1 Nov., 2002 .................................................

AG238/00

27/10/00

80

5143

West Coast Coreing
& Sawing/BLPPU
Collective Agreement 1999
(Cancels previous West
Coast Coreing …Agreements No. AG19/97 &
No. AG188/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG251/99

8/3/00

80

1346

Westerfield Engineering
(Nelson Point Development Project) Enterprise
Bargaining Agreement

Nelson Point
Development Project
Port Hedland

22 Feb., 1993 - Completion .....................................................

AG35/93

18/8/93

73

2429

Western Australia Armaguard Clerical Enterprise
Agreement 11. Stuart Street
Perth
(Replaces and Cancels
previous Western Australian
Armaguard … Agreement
No. AG255/1996.
For prior details, see
Vol. 80, Part 1)

Whole of State

4 Oct., 2000 – 3 Oct., 2002 .....................................................

AG230/00

20/10/00

80

5150

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No. 1 of 2000
(Cancels previous W.A.
Catholic Schools ... Agreement No. 1/1998
No. AG146/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 July, 2000 – 30 June, 2003 ...................................................

AG161/00

28/8/00

80

4149

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No. 2 of 2000
(Cancels previous W.A.
Catholic Schools ... Agreement No. 2/1998
No. AG152/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 July, 2000 – 30 June, 2003 ...................................................

AG166/00

28/8/00

80

4161

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No. 3 of 2000
(Cancels previous W.A.
Catholic Schools ... Agreement No. 3/1998
No. AG151/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 July, 2000 – 30 June, 2003 ...................................................

AG169/00

28/8/00

80

4171

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No. 4 of 2000
(Cancels previous W.A.
Catholic Schools ... Agreement No. 4/1998
No. AG150/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 July, 2000 – 30 June, 2003 ...................................................

AG164/00

28/8/00

80

4180

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No. 5 of 2000
(Cancels previous W.A.
Catholic Schools ... Agreement No. 5/1998
No. AG148/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 July, 2000 – 30 June, 2003 ...................................................

AG173/00

28/8/00

80

4190
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Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No. 6 of 1996.
(Replaces Western
Australian Catholic
Schools (Enterprise
Bargaining) Agreement
No. 6 of 1994.
For prior details,
see Vol 77, Part 1)

Whole of State

10 Feb., 1997 - 31 Dec., 1997 .................................................

AG27/97

11/2/97

77

696

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No. 6 of 2000
(Cancels previous W.A.
Catholic Schools ... Agreement No. 6/1998
No. AG144/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 July, 2000 – 30 June, 2003 ...................................................

AG165/00

28/8/00

80

4200

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No. 7 of 2000
(Cancels previous W.A.
Catholic Schools ... Agreement No. 7/1998
No. AG141/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 July, 2000 – 30 June, 2003 ...................................................

AG176/00

28/8/00

80

4210

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No. 8 of 2000
(Cancels previous W.A.
Catholic Schools ... Agreement No. 8/1998
No. AG142/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 July, 2000 – 30 June, 2003 ...................................................

AG167/00

28/8/00

80

4219

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No. 9 of 2000
(Cancels previous W.A.
Catholic Schools ... Agreement No. 9/1998
No. AG138/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 July, 2000 – 30 June, 2003 ...................................................

AG177/00

28/8/00

80

4229

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No.10 of 2000
(Cancels previous W.A.
Catholic Schools ... Agreement No. 10/1998
No. AG149/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 July, 2000 – 30 June, 2003 ...................................................

AG170/00

28/8/00

80

4240

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No. 11 of 2000
(Cancels previous W.A.
Catholic Schools ... Agreement No. 11/1998
No. AG147/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 July, 2000 – 30 June, 2003 ...................................................

AG163/00

28/8/00

80

4252

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No. 12 of 2000
(Cancels previous W.A.
Catholic Schools ... Agreement No. 12/1998
No. AG145/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 July, 2000 – 30 June, 2003 ...................................................

AG175/00

28/8/00

80

4262

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No. 13 of 2000
(Cancels previous W.A.
Catholic Schools ... Agreement No. 13/1998
No. AG143/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 July, 2000 – 30 June, 2003 ...................................................

AG172/00

28/8/00

80

4272

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No. 14 of 2000
(Cancels previous W.A.
Catholic Schools ... Agreement No. 14/1998
No. AG139/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 July, 2000 – 30 June, 2003 ...................................................

AG168/00

28/8/00

80

4281
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Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No. 15 of 2000
(Cancels previous W.A.
Catholic Schools ... Agreement No. 15/1998
No. AG137/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 July, 2000 – 30 June, 2003 ...................................................

AG171/00

28/8/00

80

4291

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No. 16 of 2000
(Cancels previous W.A.
Catholic Schools ... Agreement No. 16/1998
No. AG140/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 July, 2000 – 30 June, 2003 ...................................................

AG162/00

28/8/00

80

4300

Western Australian
Department of Training
Miscellaneous Workers
Agreement 1997

Whole of State

17 Oct., 1997 - 16 Oct., 1999 ..................................................

AG257/97

17/10/97

77

3445

Western Australian
Department of Training
TAFE International
Publications (Western
Australia) Enterprise
Agreement 1996

TAFE International
Australia’s Publication
Division, TAFE
Publications

14 Nov., 1996 - 4 May, 1998 ..................................................

AG276/96

4/11/96

76

4642

Western Australian
Government Railways
Commission Driver
Passenger Services
State Agreement 2000
(Replaces & Cancels
previous Westrail
Driver Passenger
Services State
Agreement 1998
No. AG98/1998.)

Whole of State

30 Nov., 2000 – 29 Nov., 2002 ...............................................

AG293/00

10/1/01

81

244

Western Australian
Government Railways
Commission Freight
Railway System Agreement 1995

Western Australian
Government Railways
Commission Freight
Railway System
Agreement 1995

18 Feb., 1996 - 17 Mar., 1996 .................................................

AG21/96

22/3/96

76

1107

Western Australian
Government Railways
Commission Freight
Railway System Agreement 2000

Whole of State

31 Oct., 2000 – 31 Mar., 2001 ................................................
No. 1860/2000 (Western Australian Government Railways
Commission ceased to be party to the Agreement) ...............

AG251/00

31/10/00

80

5149

…

21/11/00

80

5622

Western Australian
Government Railways
Commission (Railway
Employees’ Award)
Agreement 2000

Whole of State

11 Oct., 2000 – 28 Feb., 2002 .................................................

AG236/00

11/10/00

80

4810

Western Australian
Grain Handling Salaried
Officers’ Enterprise
Agreement 1993

Whole of State

7 Aug., 1993 - 7 Feb., 1996 .....................................................

AG41/93

5/8/93

73

2044

Western Australian
Grain Handling Salaried
Officers’ Association
(Union of Workers)
Enterprise Agreement
1996

Co-operative Bulk
Handling Limited

1 June, 1996 - 31 May, 1998 ...................................................

AG132/96

5/8/96

76

3717

Western Australian
Mint Security Agreement
1996

Security Employees
at Western Australian
Mint

29 July, 1996 - 29 July, 1998 ..................................................

AG184/96

5/8/96

76

3722

Western Australian
Police Service
Industrial Agreement
for Police Act
employees

Members of the
Western Australia
Police force,
Aboriginal Police
Aides and Police
Cadets appointed
under the provisions
of the Police Act

1 May, 1996 - 1 May, 1998 .....................................................

AG131/95

2/5/96

76

1368

Western Australian
Police Service
Enterprise Agreement
for Police Act
Employees 1998
(Replaces AG274/96)

Whole of State

19 Mar, 1999 - 19 Sept, 2001 ..................................................

AG129/98

24/3/99

79

1127

Western Australian
Specialty Alloys Pty
Ltd Foundry Enterprise
Bargaining Agreement
1999
(Replaces No. AG42/93)

NFP

PRIVATE & CONFIDENTIAL ..............................................

AG87/1994

15/9/94

74

358

Western Australian Meat
Marketing Corporation and
The Australasian Meat
Industry Employees’ Union
Western Australian Meat
Processing Spearwood
Employees Agreement
1996 No. AG310/1996
(Replaced by WAMMCO
International (Spearwood)
AMIEU Processing Agreement No. AG5/2000.
For prior details, see
Vol. 79, Part 2)

(184)
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Western Australian
Speciality Alloys Pty Ltd
Foundry Enterprise
Bargaining Agreement
1998
(Replaces Western
Australian Specialty
Alloys Pty Ltd Foundry
Enterprise Bargaining
Agreement 1995
No. AG175/1995.
For prior details, see
Vol.78, Part 1)

Canning Vale

6 Feb., 1998 – 5 Feb. 2001 ......................................................

AG134/98

14/9/98

78

3734

Western Construction
(Alcoa Minor Projects)
Enterprise Bargaining
Agreement

Western Construction
Western Australian
Operations of Alcoa
of Australia

1 Mar., 1996 - 1 Mar., 1998 ....................................................

AG138/96

21/6/96

76

2381

Western Construction Co.
Workshop Enterprise Bargaining Agreement 1999

Western Construction
Co. (WCCO)
(Kwinana Workshop)

8 Dec., 1999 – 30 June, 2001 ..................................................

AG238/99

29/3/00

80

1607

Western Construction
Enterprise Bargaining
Agreement

Western Construction
Pty Ltd, Kwinana
Complex

6 Sept., 1993 - 31 Dec., 1993 ..................................................

AG50/93

17/9/93

73

2688

Western Construction
Enterprise Bargaining
Agreement

Western Construction
Co.

6 Sept., 1994 - 31 Mar., 1996 ..................................................

AG57/95

18/4/95

75

1626

Western Construction
Enterprise Bargaining
Agreement
No. AG137/1996

Western Construction

25 Mar., 1996 - 23 Mar., 1998 ................................................

AG137/96

21/6/96

76

2383

Western Construction
Enterprise Bargaining
Agreement 1998

Whole of State

23 Mar, 1998 - 23 Sept, 1999 ..................................................

AG256/98

18/1/99

79

545

Western Quarries Pty
Ltd (Enterprise
Bargaining) Consent
Agreement, 1992

Western Quarries
Pty Ltd, Quarry
Operations Toodyay

21 June, 1993 - 20 Dec., 1994 ................................................

AG26/93

5/7/93

73

1796

Western Quarries
(Enterprise Bargaining
Consent Agreement 1995

Western Quarries

24 Apr., 1995 - 23 Oct., 1996 ..................................................

AG55/95

16/5/95

75

1906

Western Reo/BLPPU and
the CMETU Collective
Agreement 1999
(Cancels previous Western
Reo Industrial Agreements
No. AG271/1995 &
No. AG248/98.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG193/99

25/2/00

80

586

West World Nominees/
BLPPU and the CMETU
Collective Agreement
1999

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG9/00

29/3/00

80

1351

Westmix Pty Ltd
Enterprise Bargaining
Agreement 1994

Westmix Pty Ltd

1 Jan., 1995 - 31 Dec., 1996 ...................................................

AG5/95

3/2/95

75

396

Weston Milling (WA)
Transport Workers
Productivity Bargaining
Agreement

Whole of State

3 May, 1994 - 2 May, 1996 .....................................................

AG1/94

24/5/94

74

1554

Weston Milling (WA)
Transport Workers
Productivity Improvement Agreement 1996

George Weston Foods
Ltd trading Weston
Milling t/a Weston
Milling (WA)

29 Mar., 1996 - 29 Mar., 1998 ................................................

AG72/96

17/4/96

76

1406

WesTrac Equipment
(Service Department)
Enterprise Bargaining
Agreement 1994

WesTrac Equipment Pty
Ltd Service Department Perth Metropolitan & Regional Branches

1 Feb., 1994 - 31 July, 1995 ....................................................

AG4/94

8/2/94

74

262

Westrac Equipment
(Service Operations)
Enterprise Agreement
1999 (Amending Order)
(Cancels previous Order
AG33/99 dated 9/4/99
published at
Vol. 79WAIG1154 &
previous Westrac …
Agreement No. AG7/97)

Perth Metropolitan
Area and Regional
Locations

1 Jan, 1999 – 31 Dec, 2000 .....................................................

AG33/99

3/5/99

79

1410

Westrail Customer and
Security Services
Officer Agreement
1995

Western Australian
Government Railways
Commission

29 Oct., 1995 - 28 Oct., 1996 ..................................................

AG275/95

8/12/95

76

147

Westrail Customer Service
Assistant Agreement 2000
(Cancels previous Westrail
Customer … Agreement
No. AG 66/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

12 Oct., 2000 – 11 Oct., 2002 .................................................

AG225/00

12/10/00

80

5154

(185)
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Westrail Driver
Passenger Services State
Agreement 1998
No. AG98/1998
(Replaces WAGRC Perth
Metropolitan Rail
… Agreement
No. AG20/96.
For prior details, see
Vol. 78, Part 1)
(Replaced & Cancelled
by WAGRC Driver
Passenger Services
State Agreement 2000
No. AG293/2000
For prior details, see
Vol. 80, Part 2)
Westrail Enterprise
Bargaining Agreement
1992

Whole of State

NFP ..........................................................................................

AG25/92

17/2/93

73

737

Westrail Enterprise
Bargaining Agreement
1992

Whole of State

18 Feb., 1993 - 17 Mar., 1994 .................................................

RCBAG1/92

18/2/93

74

3164

Westrail Freight Services
Depot and Yard Agreement
1998

Whole of State

6 Sept., 1998 – 5 Sept., 2000 ..................................................

AG159/98

9/9/98

78

3742

Westrail Freight Terminal
Services Agreement 2000

WA Government
Railways Commission

11 Oct., 2000 – 28 Feb., 2002 .................................................

AG235/00

11/10/00

80

4811

Westrail Locomotive
Engineman Grades
Cyclical Rostering
Agreement 1994

Western Australian
Government Railways
Commission

31 July, 1994 - 30 Aug., 1994 .................................................

AG71/94

28/7/94

74

1916

Westrail Overhead
Catenary Maintainer
Agreement 1996
Westralian Tiling
Contractors Industrial
Agreement

Western Australian
Government Railways
Commission
Whole of State

21 July, 1996 - 20 July, 1997 ..................................................

AG177/96

11/9/96

76

4102

1 Aug., 1997 - 31 Oct., 1999 ...................................................

AG236/97

3/12/97

77

3451

Westswan Formwork Contractors
Industrial Agreement

Hireform Pty Ltd t/a
Westswan Formwork
Contractors

20 Sept., 1996 - 31 July., 1997 ................................................

AG241/96

18/3/97

77

967

Westward Rigging and
Scaffolding/BLPPU Collective Agreement 2000

State of WA

12 July, 2000 – 1 Nov., 2002 ..................................................

AG180/00

7/8/00

80

3280

Wildflora Landscapes
Industrial Agreement

Whole of State

1 Aug., 1997 - 31/10/99 ..........................................................

AG235/97

21/1/98

78

723

Wildflower Production
Traineeship Agreement

Whole of State

14 Sept., 1989 to 13 Sept., 1990 .............................................

AG13(1)/1989 14/9/89

70

1373

Wildflower Production
Traineeship Agreement

Whole of State

14 Sept., 1989 to 13 Sept., 1990 .............................................

AG13(2)/89

14/9/89

70

1374

Williams Electrical
Service Pty Ltd
Enterprise Bargaining
Agreement 1995

Williams Electrical
Service Pty Ltd

1 July 1994 - 31 Dec., 1995 ....................................................

AG22/95

21/2/95

75

697

Willisford Interiors/BLPPU
and the CMETU Collective Agreement 2000
(Replaces previous
Willisford … Agreement
No. AG207/97)

State of WA

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG182/00

28/8/00

80

4310

Woodroffe
Industries Limited
(Osborne Park)
Enterprise Bargaining
Agreement 1996

Woodroffe Industries
Limited (ACN 008 080
466)

1 Sept., 1996 - 28 Feb., 1998 ..................................................

AG68/97

8/4/97

77

1248

Wooldumpers Australia
(Fremantle) Pty Limited
Enterprise Agreement
1995

Wooldumpers Australia
Pty Ltd, North
Fremantle

3 Jan, 1996 - 2 Jan., 1997 ........................................................

AG297/95

3/1/96

76

153

Wooldumpers
Australia (Fremantle)
Pty Ltd Enterprise
Agreement 1997

Wooldumpers Australia
Pty Ltd, North Fremantle

18 Feb., 1997 - 17 Feb., 1999 .................................................

AG57/97

12/3/97

77

970

Woolworths Distribution Centre Agreement
1993

Whole of State

1 Nov., 1994 - 1 Nov., 1995 ....................................................

AG39/94

29/6/94

74

1748

Woolworths (WA)
Pty Ltd Clerical
Enterprise Agreement
1996

Whole of State

2 Oct., 1996 - 1 Oct., 1998 ......................................................

AG155/96

2/10/96

76

4264

Workplus/Career
Plan Employment
Services Industrial
Agreement 1998.
(Replaces AG185/96)

Good Samaritan
Industries, salaried
officers at Workplus
and Career Plan

7 Oct., 1998 – 6 Oct., 2000 .....................................................

AG229/98

4/12/98

78

4841

Worsley
Expansion Project
Partnership Agreement

Construction Industry
at Worsley Alumina
Refinery Industry
Bauxite Mine of
Boddington and Portside
Facilities of Bunbury

1 Oct., 1997 - 1 Oct., 2000 ......................................................

AG16/98

17/3/98

78

1368

Worsley Expansion
Project Partnership
Agreement

Worsley

1 Oct, 1997 - 1 Oct, 2000 ........................................................

AG264/98

18/2/99

79

810
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Wreckair Hire (WA)
Enterprise Agreement

Wrekair Hire

28 Mar., 1995 - 27 Mar., 1996 ................................................

AG30/95

24/3/95

75

1626

Wreckair Hire
(WA) Enterprise
Agreement - Branches
Employees

Wrekair Hire

6 Nov., 1995 - 5 Nov., 1997 ....................................................

AG260/95

6/11/95

75

3026

Wroxton/BLPPU and the
CMETU Collective
Agreement 1999
(Cancels previous Wroxton
Industrial Agreements
No. AG332/1995 &
No. AG215/97.
For prior details, see
Vol. 79, Part 2)

Whole of State

1 Nov., 1999 – 1 Nov., 2002 ...................................................

AG196/99

25/2/99

80

591

Wundowie Foundry
Pty Ltd Enterprise
Agreement 1994

Wundowie Foundry

9 Jan., 1995 - 8 July, 1996 ......................................................

AG189/94

9/1/95

75

3273

Wundowie
Foundry Pty Ltd
Enterprise Agreement
1998
(Replaces AG256/96)

Wundowie Foundry
1 Hawke Avenue
Wundowie

29 July, 1998 – 28 July, 2001 ..................................................

AG178/98

19/10/98

78

4302

Yiyili Community
School (Enterprise
Bargaining) Agreement
1997

Yiyili Aboriginal
Corporation

17 Oct., 1997 - 31 Dec., 1998 .................................................

AG256/97

17/10/97

77

2970

Zoological Gardens
Board - Gardeners
Weekend Work Industrial
Agreement 1995

Zoological Gardens
Board

13 Oct., 1995 - 12 Oct., 1996 ..................................................

AG299/95

21/02/96

76

701

Zoological Gardens
Board - Keepers Career
Structure Industrial
Agreement 1996

Zoological Gardens
Board

1 July, 1996 - 1 July, 1998 ......................................................

AG157/96

25/6/96

76

2751

Zoological Gardens
(Operations Employees)
Enterprise Bargaining
Agreement 1996
(Replaces No. AG340/96)

Whole of State

13 Apr., 1999 – 13 Apr., 2001 .................................................

AG 65/99

13/4/99

79

1420

(187)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
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Governed

APPENDIX
VII
Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

PUBLIC SERVICE ARBITRATOR—AWARDS IN FORCE
EDITOR’S NOTE: (1)
(2)
(3)
Title
Aboriginal Police Aides
Award

Child Care Workers
(Education Department)

Children’s Services
(Government) Award
1989

Clerks’ (Public
Authorities) Award 1987

Community Colleges
(Salaried Officers)
Award

Dampier Port Authority
Port Officers Award

Department for
Community
Development (Family
Resource Workers,
Welfare Assistants
and Parent Helpers)
Award 1990
(Replaces Award
No A 19/1986
See Vol 71, Part 1
for details)

For Awards affected by orders under Section 44 of the I.R. Act 1979 See Appendix IX.
For Agreements affected by orders under Section 44 of the I.R. Act 1979 See Appendix X.
For amendments, references to cancelled or replaced awards prior to Vol. 80, see Appendix VII, Vol. 79, Part 2.
Area
Governed
Whole of State

Whole of State

State of Western
Australia

Whole of State
(For amendments prior
to Consolidation, see
Vol. 79, Part 2)

Throughout State to
all non-academic
salaried officers
(except Senior Child
Care Workers and
Child Care Workers)
employed by named
respondent)

All port officers employed
by the Dampier Port
Authority at the
Port of Dampier

The State of Western
Australia employed
by the Director
General in the
capacity of Family
Resource Worker,
Welfare Assistant
or Parent Helper

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

24 Apr., 1980 to 23 Apr., 1983 .............................................................
Amended –
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

R31/1979

24/4/80

60

967

…

17/7/00

80

3379,
3386

…

25/7/01

81

1721,
1726

5 Nov, 1984 to 5 Nov, 1985 ..................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 672/2000 (Schedule A – Parties to the Award) ....................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A20/1984

5/11/84

65

138

3379,
3474
5513

…

17/7/00

80

…

24/11/00

80

…

25/7/01

81

1721,
1820

23 Feb., 1989 to 22 Feb., 1990 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 675/2000 (Overtime, Schedule A – Parties to the
Award) .................................................................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A29 and PSA
A29A/1985

23/2/89

69

1079

…

17/7/00

80

3379,
3475

…

24/11/00

80

5513

…

25/7/01

81

1721,
1821

1 Nov., 1985 ..........................................................................................
Amended –
Section 93(6) (Consolidation) ...............................................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

PSA A7A/1987

25/5/87

67

796

…

6/1/00

80

270

…

17/7/00

80

3379,
3505

…

25/7/01

81

1721,
1862

20 Mar., 1989 to 19 Mar., 1992 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A14/1983

20/4/89

69

1419

…

17/7/00

80

3379,
3518

…

25/7/01

81

1721,
1878

1 Mar., 1989 to 28 Feb., 1990 ...............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

PSA A2/1988

24/2/89

69

788

…

17/7/00

80

3379,
3532

…

25/7/01

81

1721,
1892

15 August, 1991 ....................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. P18/2000 (Schedule C – Travelling Allowance) .................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

PSA A1/1989

17/9/91

71

2512

3379,
3536
4338

(188)

…

17/7/00

80

…

14/8/00

80

…

25/7/01

81

1721,
1897

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
PUBLIC SERVICE ARBITRATOR—AWARDS IN FORCE—continued
Title
Department of Marine and
Harbours, Harbour
Masters, Relieving
Harbour Masters, and
Assistant Harbour
Masters Award No.
CR 433/83

Education Department
Ministerial Officers
Salaries Allowances and
Conditions Award
(Partly replaced by
Government Officers
Salaries, Allowances
and Conditions Award
PSA A3/1989,
70 WAIG 709
- Part A Officers other
than School Assistants)

Area
Governed
All Harbours Masters,
Relieving Harbour
Masters and
Assistant Harbour
Masters Employed by
the Honourable
Minister for
Transport at Ports
at which a Pilotage
Service is Provided

Administrative,
Clerical and General
Government Officers
employed by the
Minister for
Education

Electorate Officers
Award 1986

Fremantle Port Authority
(Pilots’) Award

Government Officers
Salaries, Allowances
and Conditions Award
1989

Government Officers
(Social Trainers)
Award 1988

Within or in vicinity
of boundaries of
Fremantle Harbour

State of Western
Australia

State of Western
Australia

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

30 Apr., 1984 to 30 Apr., 1986 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

CR433/1983

30/4/84

64

990

…

17/7/00

80

3379,
3537

…

25/7/01

81

1721,
1898

18 Dec., 1981 ........................................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

PSA A5/1983

22/7/83

63

1800

…

17/7/00

80

3379,
3550

…

25/7/01

81

1721,
1914

24 July, 1986 to 23 July, 1987 ..............................................................
Amended –
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A18/1986

1/5/87

67

1153

…

17/7/00

80

3379,
3553

…

25/7/01

81

1721,
1916

13 Oct., 1964 to 12 Oct., 1967 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

3/1964

13/10/64

44

676

…

17/7/00

80

3379,
3614

…

25/7/01

81

1721,
1984

24 Nov., 1989 to 23 Nov., 1990 ............................................................
Amended Order Nos. P7/1999 & P8/1999 (Application for variation –
no variation resulting) .........................................................................
Order No. P4/2000 (Arrangement, Schedule G –
District Allowances) ............................................................................
Order No. P8/1999 (Schedule F – Camping Allowance,
Schedule J – Travelling, Transfer and Relieving Allowance) .............
Order No. P22/2000 (Motor Vehicle Allowance, Relieving
Allowance, Removal Allowance, Schedule I – Clause 18 –
Overtime, Schedule O – Annual Interstate Allowance Rates) ............
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. P19/2000 (Schedule F – Clause 30 – Camping
Allowance, Schedule J – Travelling, Transfer and Relieving
Allowance) ..........................................................................................
Order No. P20/2000 (Schedule D – Clause 25 – Miscellaneous
Allowances) .........................................................................................
Order No. P60/2000 (Schedule A – List of Respondents) ....................
Order No. P31/2000 (Schedule A – List of Respondents) ....................
Order No. P34/2000 (Schedule I – Overtime, Schedule K –
Shiftwork Allowance, Schedule L – Other Allowances) ....................
Order No. P64/2000 (Schedule I – Overtime) ......................................
Order No. P5/2001 (Schedule A - List of Respondents) ......................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................
Order No. P15/2001 (District Allowances) ...........................................

PSA A3/1989

21/11/89

70

709

9 Dec., 1988 to 8 Dec., 1989 ................................................................
Amended - .............................................................................................
Order No. P2/2000 (Schedule E – Clause 27 – District
Allowances) .........................................................................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. P21/2000 Motor Vehicles Allowances, Miscellaneous Allowances, Schedule B – Clause 22 – Overtime ....................
Amending Order No. P20/2000 (Schedule D – Clause 25 –
Miscellaneous Allowances) .................................................................
Order No. P36/2000 (Schedule B – Overtime, Schedule G –
Shiftwork Allowances) ........................................................................
Order No. P66/2000 (Schedule B – Overtime) .....................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................
Order No. P13/2001 (District Allowances) ...........................................

(189)

…

1/2/00

80

353

…

8/3/00

80

1609

…

23/5/00

80

2680

…

7/8/00

80

3283

…

17/7/00

80

3379,
3649

…

14/8/00

80

4339

…
…
…

14/8/00
22/11/00
7/12/00

80
80
81

4340
5514
251

…

22/12/00
25/01/01
06/04/01

81
81
81

252
650
1001

…

25/7/01

81

…

31/7/01

81

1721,
2023
2435

PSA A20/1985

29/11/88
29/11/88

69
70

2979,
4316

…

8/3/00

80

1610

…

17/7/00

80

3379,
3645

…

7/8/00

80

3284

…

23/8/00

80

4525

…

22/12/00
25/01/01

81
81

252
650

…

25/7/01

81

…

31/7/01

81

1721,
2019
2435

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
PUBLIC SERVICE ARBITRATOR—AWARDS IN FORCE—continued
Title
Government Officers
(State Government
Insurance Commission) Award, 1987

Grain Pool/W.A.
Administrative and
Clerical Officers’
Award, 1978

Graylands Selby-Lemnos
and Special Care Health
Services Award 1999

Hospital Salaried
Officers’ Award 1968

Institution Officer’s
Allowances and
Conditions Award
(Previously known as
Department for Community
Welfare Institution Officers
Allowances and
Conditions Award)
1989

Metropolitan Teaching
Hospitals - Salaries and
Conditions of Service
Award (Medical Officers)

Miscellaneous Government Conditions and
Allowances Award

Area
Governed
Government Officers
employed by S.G.I.C.

Whole of State

State of W.A.

Whole of State

Government Officers
employed as Group
Workers or Senior
Group Workers

All medical officers
employed as Interns,
Resident Medical
Officers, Registrars
and Senior Registrars
by the Boards of
Management of the
teaching hospitals
specified

Whole of State

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

24 Dec., 1986 to 24 Dec., 1987 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

PSA A21/1986

24/12/86

67

113

…

17/7/00

80

3379,
3646

…

25/7/01

81

1721,
2020

30 May, 1978 to 29 May, 1981 .............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

15/1978

30/5/78

58

630

…

17/7/00

80

3379,
3661

…

25/7/01

81

1721,
2036

PSA A1/1999

29/10/99

79

3271

…

17/7/00

80

…

28/9/00

80

3379,
3662
4818

1 Sept., 1999 – 31 Aug., 2002 ..............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. P15/2000 (District Allowance) ............................................
Order No. P56/2000 (Motor Vehicle Allowance, Relieving
Allowance, Removal Allowance, Schedule C – Camping
Allowance, Schedule H – Overtime, Schedule I – Travelling,
Transfer and Relieving Allowance) .....................................................
Order No. P32/2000 (Schedule H – Overtime, Schedule K –
Diving, Flying and Seagoing Allowances) .........................................
Order No. P63/2000 (Schedule H – Overtime, Schedule K –
Diving, Flying and Seagoing Allowances) .........................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................
3 June, 1969 to 2 June, 1972 ................................................................
Amended –
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. P14/2000 (District Allowance) ............................................
Order No. P55/2000 (Meal Money, Motor Vehicle Allowances, Travelling, Transfers and Relieving Duty – Rates
of Allowance, Removal Allowance) ....................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

…

23/10/00

80

5158

…

22/12/00

81

253

25/01/01

81

651

…

25/7/01

81

1721,
2037

39/1968

3/6/69

49

376

…

17/7/00

80

…

28/9/00

80

3379,
3691
4819

…

23/10/00

80

5160

…

25/7/01

81

1721,
2070

3/1977

15/3/77

57

424

…

17/7/00

80

3379,
3716

…

25/7/01

81

1721,
2095

6 Jan., 1986 to 6 Jan., 1989 ..................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
........................ General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

PSA A18/1986

1/7/86

67

118

…

17/7/00

80

3379,
3773

…

25/7/01

81

1721,
2156

27 May, 1993 - 26 May, 1997 ...............................................................
Amended Order No. 2238/1997 (s.46 – Interpretation: Employees
Living North of the 26 degrees South Latitude) .................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. 1510/1997 (Application for Variation – No
Variation Resulting) .............................................................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................
Order No. 228/2001 (District Allowance) .............................................

A4/1992

1/6/93

73

1489

…

3/3/00

80

1938

…

17/7/00

80

3379,
3791

…

6/11/00

80

5174

…

25/7/01

81

…

16/7/01

81

1721,
2174
2436

1 July 1976 to 30 June 1979 .................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

(190)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
PUBLIC SERVICE ARBITRATOR—AWARDS IN FORCE—continued
Title
Police Award 1965 - The

Police Cadets Award

Port Hedland Port
Authority Port Control
Officers Award 1982

Area
Governed
Whole of State

Whole of State

All Port Control
Officers employed by
Port Hedland Port
Port Authority

Public Service
Allowances (Fisheries
and Wildlife Officers)
Award 1990
(Overriden by Department
of Conservation and Land
Management, Fire Duties
Allowances and Conditions
Agreement No. 1/1992 in
respect to Wildlife
Officers who undertake
fire duties as provide
for by the Agreement for
duration that such duties
are under taken.

Whole of State
Specified Public
Servants employed
- at CALM or
Fisheries Department

Public Service
Allowances (Mortuary
Staff) Award

All Laboratory
Technicians and
Assistants employed
under provisions of
Public Service Act
1978-1985 with the
State Health Laboratories and engaged
on mortuary duties

Public Service
Award 1992

Salaried Staff Curtin
University of Technology Award 1985

Whole of State

All non-academic
salaried staff except
casuals employed by
Council throughout
the State

Date of
Operation

No. of
Award

Date
Delivered

12 Jan., 1966 to 11 Jan., 1969 ..............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

2/1966

12/1/66

45

1095

…

17/7/00

80

3379,
3852

…

25/7/01

81

1721,
2241

3 Sept., 1976 to 2 Sept., 1978 ..............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

R7/1976

3/9/76

56

1512

…

17/7/00

80

3379,
3854

…

25/7/01

81

1721,
2243

1 Feb., 1982 to 31 Jan., 1983 ................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

A1/1982

26/7/82

62

1860

…

17/7/00

80

3379,
3857

…

25/7/01

81

1721,
2245

1 Oct., 1990 - 30 Sept., 1993 ................................................................
Amended Order No. P8/2000 (S.46 – Interpretation of Award – ..........................
Commuted Overtime Allowance) .......................................................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

PSA A5/1986

6/9/90

70

3612

…

26/6/00

80

3039,
5181

…

17/7/00

80

3379,
3874

…

25/7/01

81

1721,
2264

18 June, 1985 to 17 June, 1988 ............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. P33/2000 (Disabilities Allowance) ......................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

PSA A3/1985

18/6/85

65

1320

3379,
3874
253

24 May, 1990 ........................................................................................
Amended –
Order Nos. P7/1999 & P8/1999 (Application for variation –
no variation resulting) .........................................................................
Order No. P3/2000 (Schedule D – District Allowance) ........................
Order No. P7/1999 (Schedule C – Camping Allowance,
Schedule I – Travelling, Transfer and Relieving Allowance) .............
Order No. P24/2000 (Motor Vehicle Allowance, Relieving
Allowance, Removal Allowance, Schedule H – Overtime) ................
General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
Order No. P17/2000 (Schedule C – Camping Allowance,
Schedule I – Travelling, Transfer and Relieving Allowance) .............
Order No. P35/2000 (Schedule H – Overtime, Schedule J –
Shift Work Allowance, Schedule K – Diving, Flying and
Seagoing Allowances) .........................................................................
Order No. P65/2000 (Schedule H - Overtime) .....................................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................
Order No. P14/2001 (District Allowance) ............................................
9 Jan., 1986 to 8 Jan., 1987 ..................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

(191)

Reference
Vol.
Page

…

17/7/00

80

…

22/12/00

81

…

25/7/01

81

1721,
2263

PSA A4/1989

24/5/90

70

1727

…
…

1/2/00
8/3/00

80
80

353
1611

…

23/5/00

80

2682

…

7/8/00

80

3285

…

17/7/00

80

3379,
3875

…

14/8/00

80

4341

…

22/12/00
25/01/01

81
81

254
651

…

25/7/01

81

…

31/7/01

81

1721,
2264
2437

PSA A25/1985

20/6/86

66

1179

…

17/7/00

80

3379,
3906

…

25/7/01

81

1721,
2295

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
PUBLIC SERVICE ARBITRATOR—AWARDS IN FORCE—continued
Title
Transport Trust
Salaried Officers
Award

Western Australian
College of Advanced
Education Non-Academic
Salaried Staff Award

Western Australian State
Public Hospitals Medical
Practitioners’ Award

Area
Governed
South-West Land
Division

Whole of State

All medical practitioners
employed in any public
hospital that is conducted
or managed by a Board
constituted under the
Hospitals Act 1927,
excepting those as
specified

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

17 March, 1977 to 16 March, 1979 ......................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

R3/1977

17/3/77

57

463

…

17/7/00

80

3379,
3986

…

25/7/01

81

1721,
2380

16 Jan., 1981 to 15 Jan., 1984 ..............................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

R3/1979

6/2/81

61

…

17/7/00

80

3379,
4002

…

25/7/01

81

1721,
2397

1 Jan., 1987 to 1 Jan., 1992 ..................................................................
Amended General Order No. 654/2000 (Section 51 – State Wage Decision
- Cancels General Order No. 609/1999, IB – Minimum
Adult Award Wage or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay provisions” varied by
Arbitrated Safety Net Adjustment, Previous ASNA ...........................
Provisions incorporated into the Awards be varied) ............................
General Order No. 752/2001 (Section 51 – State Wage
Decision – Cancels General Order No. 654/2000, Statement
of Principles (replaced), “rates of pay” varied by Arbitrated ..............
Safety Net Adjustment, Minimum Adult Wage (varied)) ...................

PSA A19/1986

24/12/86

67

126

…

17/7/00

80

3379,
4007

…

25/7/01

81

1721,
2402

(192)

315

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
PUBLIC SERVICE ARBITRATOR—AGREEMENTS IN FORCE—continued

Title

APPENDIX VIII
PUBLIC SERVICE
ARBITRATOR—AGREEMENTS
IN FORCE
Area
Date of
No. of
Governed

Operation

Agreement

Date
Delivered

Reference
Vol.
Page

Editor’s Note:—For amendments, references to cancelled or replaced agreements prior to Vol. 80, see Appendix VIII, Vol. 79, Part 2.
Title

Area
Governed

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

Aboriginal Affairs
Department Enterprise
Bargaining Agreement
1998
(Replaces PSAAG153/1996.
For prior details,
see Vol. 78, Part 2)

Whole of State.

12 Feb., 1999 – 11 Aug., 2001 .............................................................

PSAAG1/1999

12/2/99

79

672

ADA/CSA Enterprise
Agreement 1998
(Replaces PSAAG3/96)

Whole of State

23 Feb., 1999 – 22 Feb., 2001 ..............................................................

PSAAG7/1999

23/2/99

79

694

Administrative and
Clerical Salaries
Agreement 1983
(Commissioner
of Transport)

Government Officers
employed by Commissioner in Administrative
or Clerical capacity

18 Dec., 1981 - 17 Dec., 1984 ..............................................................

19/1983

4/10/83

63

2334

Administrative and
Clerical Salaries
Agreement 1971
(Western Australian
Institute of
Technology)

Government Officers
employed in an
Administrative or
Clerical capacity
by the Council of
WAIT

5 March, 1971 - 4 March, 1974 ............................................................

85/1971

3/5/71

51

623

Agriculture Western
Australia – CSA Salary
Packaging Agreement
1999

Whole of State

28 May, 1999 – 27 Nov., 2000 .............................................................

PSAAG16/1999

28/05/99

79

1549

Agriculture Western
Australia Enterprise
Agreement 1998

Whole of State

15 Jul., 1998 – 14 Oct., 2000 ................................................................

PSA AG9/1998

7/8/98

78

3028

Albany Harbour Master
Marine Pilots Salary
Agreement 1995 - The

Albany Port Authority

23 Feb., 1996 - 22 Feb., 1997 ...............................................................

AG24/1996

28/2/96

76

646

Art Gallery of
Western Australia
Enterprise Bargaining
Agreement 1996

Art Gallery of Western
Australia

6 Aug., 1996 - 6 Dec., 1997 ..................................................................

PSA AG149/1996

30/8/96

76

3402

Artificial Breeding
Board Administrative,
Clerical and General
Officers Salaries,
Allowances and Conditions Agreement 1984
(Replaced by Public
Authorities Salaries
Award 1986 insofar as
it relates to Clause 4
- Salaries and Salary
Ranges; Clause 5 Annual Increments;
Clause 9 - Contract
of Service)

Government Officers
employed by the
Artificial Breeding,
Board in Administrative Clerical or
General capacity

18 Dec., 1981 - 17 Dec., 1984 ..............................................................

13/1984

16/4/84

64

801

Botanic Gardens and
Parks Authority
Enterprise Bargaining
Agreement 2000
(Replaces Kings Park
and Botanic Garden
Enterprise Agreement
1996 No. PSAAG133/96)

Whole of State

16 Feb., 2000 – 15 Feb., 2002 ..............................................................

PSA AG2/2000

16/2/00

80

473

Bunbury Harbour Master
Marine Pilots Salary
Agreement 1995 - The

Bunbury Port Authority

23 Feb., 1996 - 22 Feb., 1997 ...............................................................

AG22/1996

28/2/96

76

654

Bunbury Health Services
Board AMA Medical
Practitioners Industrial
Agreement 1999
(Replaces WA Government
Health … Agreement
1996 (No. PSA AG14/1995)
& WA Government Health
Industry … Agreement
1998 (No.PSA AG64/1998)

Whole of State

24 Sept., 1999 – 30 June 2001 ..............................................................

PSA AG31/1999

24/9/99

79

2727

Builders’ Registration
Board of Western Australia
Enterprise Agreement
1998
(Replaces PSA AG122/1996)

Whole of State

4 Aug., 1998 – 3 Aug., 2000 .................................................................

PSA AG91/1998

4/9/98

78

3652

Bush Fires Board of WA
Enterprise Agreement 1996

Bush Fires Board
of WA

23 Aug., 1996 - 30 Sept., 1997 .............................................................

PSA AG145/1996

23/8/96

76

3411

Career Start Traineeship Agreement 1992

Civil Service Association
Respondents to CSA
Awards and Agreement

21 January, 1993 - 22 January, 1995 .....................................................

PSA AG1/1993

29/3/93

73

1010

(Replaces PSA AG7/1995)
(See Vol. 78, Part 1)
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Area
Governed

Title

Date of
Operation

No. of
Agreement

Date
Delivered

Reference
Vol.
Page

Central TAFE Public
Service and Government
Officers’ Enterprise
Agreement 2000
(Replaces previous
Central Metropolitan
College … Agreement
No. PSAAG5/1998.
For prior details, see
Vol. 80, Part 2)

State of WA

16 Jan., 2001 – 15 Jan., 2003 ...............................................................

PSA AG79/00

16/1/00

81

425

Central West College of
TAFE Public Service
Officers and Government
Officers’ Enterprise
Agreement 2000
(Replaces previous Central
West College … Agreement
No. PSAAG11/1998.
For prior details, see
Vol. 81, Part 2)

State of WA

16 Jan., 2001 - 15 Jan, 2003 .................................................................

PSA AG69/00

16/1/01

81

434

Challenger TAFE Public
Service and Government
Officers’ Enterprise
Agreement 2000
(Replaces previous
Challenger TAFE
… Agreement
No. PSAAG7/1998.)

State of WA

16 Jan., 2001 - 15 Jan, 2003 .................................................................

PSA AG78/2000

16/1/01

81

450

Charcoal Iron and Steel
Industry Board of Management - Administrative
and Clerical Salaries,
Allowances and Conditions Agreement 1972

Government Officers
employed by the
Board in an
Administrative or
Clerical capacity

2 July, 1971 - 4 March, 1974 ................................................................

23/1972

29/12/72

52

1295

Charcoal Iron and Steel
Industry Board of
Management - General
Officers Salaries,
Allowance and Conditions Agreement 1972

Government Officers
employed by the
Board in a General
capacity

2 July, 1972 - 1 April, 1974 ..................................................................

24/1972

29/12/72

52

1294

Commissioner of Health
AMA Medical Practitioners
Industrial Agreement 1999
(Replaces WA Government
Health … Agreement
1996 (No.PSA AG14/1995)
& WA Government Health
Industry … Agreement
1998 (No.PSA AG63/1998)

Whole of State

24 Sept., 1999 – 30 June 2001 ..............................................................

PSA AG29/99

24/9/99

79

2748

Conservation and Land
Management Office/
Clerical Trainees
Agreement

Any person undertaking
office/clerical traineeships as part of the
Australian Traineeship
System at the Department
of Conservation and Land
Management

13 Jan., 1986 - 13 Jan., 1987 ................................................................

PSA AG3/1986

24/12/86

67

233

Construction Industry
Long Service Leave
Payments Board
Enterprise Agreement
of 1999
(Replaces PSAAG140/96)

Construction Industry
Long Service Leave
Payments Board

30 Apr., 1999 – 29 Apr., 2001 ..............................................................

PSA AG15/1999

30/4/99

79

1585

Contract and Management
Services Enterprise
Bargaining Agreement
1998

Whole of State

22 Jan., 1999 – 21 July, 2001 ...............................................................

PSA AG2/1999

12/2/99

79

748

Country High School Hostels
Authority Enterprise
Agreement 1996

Whole of State

23 Aug., 1996 - 24 Aug., 1997 .............................................................

PSA AG155/1996

17/10/96

76

4512

Curriculum Council
Enterprise Agreement 1998

Whole of State

20 May, 1998 - 19 May, 1999 ...............................................................

PSA AG61/1998

20/5/98

78

2034

Curriculum Council
Enterprise Agreement 1999

Whole of State

13 March, 2000 – 13 March, 2002 .......................................................

PSA AG4/2000

13/3/00

80

1390

CY O’Connor College of
TAFE Public Service and
Government Officers’
Enterprise Agreement 2000
(Replaces Western Australian
Department of Training
Public Service and Government Officers’ Enterprise
Agreement 1998
No. PSAAG12/1998.

Whole of State

9 Jan., 2001 – 8 Jan., 2003 ....................................................................

PSA AG70/2000

9/1/01

81

53

Dairy Industry Authority
of Western Australia
Enterprise Agreement 1997

Whole of State

16 Sept., 1997 - 15 Sept., 1999 .............................................................

PSA AG10/1997

13/10/97

77

2891

Department of Commerce
and Trade Enterprise
Bargaining Agreement
1999/2000
(Replaces previous Dept.
of Commerce … Agreement
No. PSAAG7/1999.
For prior details, see
Vol. 79, Part 2)

Whole of State

24 Dec., 1999 – 24 Dec., 2001 .............................................................

PSG AG4/1999

24/12/99

80

318
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Date of
Operation

No. of
Agreement
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Reference
Vol.
Page

Department of Conservation and Land Management
(CSA) Enterprise Bargaining Agreement 1999
(Replaces PSAAG132/1996)

Whole of State

18 Oct., 1999 – 17 Oct., 2001 ...............................................................

PSA AG36/1999

18/10/99

79

3235

Department of Conservation and Land Management Fire Duties
Allowances and Conditions Agreement
No. 1 of 1992

Whole of State

1 Oct., 1992 - 30 Sept., 1996 ................................................................

PSA AG1/1992

1/6/93

73

1591

Dept. of Corrections
Superintendents Commuted Overtime and
Availability Allowance
Agreement 1981

Government Officers
employed by the Dept.
as Superintendents
Deputy Superintendents or Chief
Officers

28 March, 1981 - 27 March, 1984 ........................................................

6/1981

16/6/81

61

1170

Department of Education
Services Enterprise Bargaining Agreement 2000
(Replaces previous Department of Education … Agreement No. PSAAG104/1998.
For prior details, see
Vol. 80, Part 2)

Department of
Education Services

2 Jan., 2001 – 2 Jan., 2003 ....................................................................

PSA AG82/2000

2/1/01

81

63

Department of Education
Services of Western Australia
Enterprise Agreement 1997

Whole of State

24 Dec., 1997 - 23 Dec., 1999 ..............................................................

PSA AG21/1997

24/12/97

78

340

Department of Environmental Protection Enterprise Agreement 2000
(Replaces and Cancels
previous Dept. of Environmental … Agreement
No. PSAAG62/1998.
For prior details, see
Vol. 80, Part 1)

Department of
Environmental
Protection

4 July, 2000 – 3 July 2002 ....................................................................

PSA AG50/2000

4/7/00

80

2912

Department of Land Administration Enterprise Bargaining
Agreement 2000
(Cancels previous Dept. of
Land Administration EB
Agreement No. PSAAG18/98.
For prior details, see
Vol. 79, Part 2)

Whole of State

20 April, 2000 – 20 July, 2002 ..............................................................

PSA AG21/2000

20/4/00

80

1822

Department of Local
Government Enterprise
Bargaining Agreement
1999
(Replaces PSAAG15/97)

Whole of State

3 Dec., 1999 – 2 Dec., 2001 .................................................................

PSAAG43/1999

3/12/99

79

3598

Dept. of Marine and
Harbours Commuted
Overtime and Sea Going
Allowance Agreement
1983

Government Officers
employed by Marine
and Harbours Dept.
as Marine Inspectors
and headquartered in
Metropolitan Area

1 May, 1983 - 30 April, 1987 ................................................................

28/1983

14/12/83

64

127

Department of Minerals
and Energy Enterprise
and Chemistry Centre of
W.A. Agreement 1996

Department of
Minerals and Energy

1 Jan., 1996 - 30 Sept., 1996 ................................................................

PSG AG11/1996

2/7/96

76

2135

Department of Minerals and
Energy and Chemistry Centre
of WA Enterprise Agreement 2000-2002
(Replaces and Cancels
previous Dept. of
Minerals and Energy
… Agreement
No. PSG AG2/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

29 Sept., 2000 – 28 Sept., 2002 ............................................................

PSG AG4/2000

29/9/00

80

4678

Department of Productivity and Labour Relations
Industrial Agreement 1999
(Replaces No. PSAAG162/96)

Whole of State

1 Nov., 1999 – 30 Oct., 2000 ................................................................
No. 1677/2001 (Department of Productivity and Labour
Relations ceased to be party to the Agreement) ..................................

PSA AG39/1999

1/11/99

79

3246

…

25/9/01

81

2755

Department of the Registrar,
Western Australian Industrial
Relations Commission
Enterprise Bargaining
Agreement 1998
(Cancels PSA AG128/1996)
(See Vol. 78, Part 1)

Whole of State

18 Nov., 1998 – 17 Nov., 2000 .............................................................

PSA AG98/1998

17/11/98

78

4577

Department of Resources
Development Enterprise
Bargaining Agreement 1999
(Replaces PSAAG5/1995
and PSGAG1/1997)

Whole of State

15 July, 1999 – 14 July, 2001 ...............................................................

PSG AG2/1999

15/7/99

79

2145

Department of State
Services,Bureau Services
Enterprise Agreement

Department of State
Services

28 May, 1996 - 27 May, 1997 ...............................................................

PSA AG130/1996

13/9/96

76

3864

Department of State
Services, Supply West
Enterprise Agreement

Department of State
Services, Supply
West

28 May, 1996 - 27 May, 1997 ...............................................................

PSA AG129/1996

19/6/96

76

2189
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Department of Transport
Enterprise Agreement 2000
(Replaces and Cancels
previous Dept. of Transport
… Agreement
No. PSG AG5/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

3 Oct., 2000 – 2 Oct., 2001 ...................................................................

PSG AG3/2000

3/10/00

80

4697

Dept. of Youth, Sport and
Recreation, Weekend
Duty Agreement 1983

Government Officers
who are Recreation
Advisers,Consultants
or any other
Professional Officer
engaged in weekend.
duties employed by
the Dept

6 Oct., 1982 - 5 Oct., 1985 ...................................................................

1/1983

29/3/83

63

1124

Department for the Arts
(Enterprise Bargaining)
Agreement 1996

Department for the
Arts

29 Mar., 1996 - 31 Dec., 1997 ..............................................................

PSA AG6/1996

15/5/96

76

1747

Disability Services
Commission and Civil
Service Association of
WA Inc Enterprise
Bargaining Agreement
1999
(Replaces PSAAG127/96

Whole of State

9 Apr., 1999 – 8 Apr., 2001 ...................................................................

PSA AG14/1999

9/4/99

79

1017

Disability Services
Commission Social
Trainer Agreement
1994

Whole of State

19 Oct., 1994 - 18 Oct., 1995 ...............................................................

PSA AG1/1994

22/11/94

74

2947

Eastern Pilbara College of
TAFE Public Service and
Government Officers’
Enterprise Agreement 2000
(Replaces previous Hedland
College Public Service
… Agreement 1998
No. PSAAG4/1998)

Whole of State

9 Jan., 2001 – 8 Jan., 2003 ....................................................................

PSA AG68/2000

9/1/01

81

72

East Perth Redevelopment
Authority Enterprise
Agreement 1996

Ease Perth Redevelopment Authority

18 July, 1996 - 1 July, 1998 ..................................................................

PSA AG135/1996

6/9/96

76

3868

East Pilbara Health Service
AMA Medical Practitioners
Industrial Agreement 1999
(Replaces WA Government
Health Industry Medical
… Agreement 1996
No. PSAAG14/1995 and
WA Government Health
Industry AMA … Agreement
1998 No. PSAAG63/1998)

Western Australia

24 Sept., 1999 – 30 June, 2001 .............................................................

PSA AG35/99

24/9/99

79

2808

Education Department of
Western Australia Public
Service, Government and
Ministerial Officers’
Enterprise Bargaining
Agreement 2000
(Cancels and Replaces
previous Education Department … Agreement 1998
No. PSAAG32/98.
For prior details, see
Vol. 80, Part 2)

Whole of State

13 Dec., 2000 – 12 Dec., 2002 .............................................................

PSA AG66/2000

13/12/00

81

82

Electorate Officers and
Research Officers Enterprise
Agreement 1999
(Replaces previous Electorate
Officers … Agreement
No. PSAAG139/1996.
For prior details, see
Vol. 79, Part 2)

Whole of State

10 Dec., 1999 – 9 Dec., 2001 ...............................................................

PSA AG44/1996

10/12/99

80

88

Equal Opportunity
Commission Enterprise
Agreement 2000
(Replaces and Cancels
previous Equal Opportunity … Agreement
No. PSA AG95/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

12 Oct., 2000 – 11 Oct., 2002 ...............................................................

PSA AG60/2000

12/10/00

80

4704

Esperance Harbour Master
- Marine Pilots Salary
Agreement 1995 - The

Esperance Port
Authority

23 Feb., 1996 - 22 Feb., 1997 ...............................................................

AG23/1996

28/2/96

76

664

Facilities Agreement 1992

Employees elected to
position of Workplace
Delegate by Civil
Service Association

28 Jan., 1993 .........................................................................................

PSA AG2/1992

2/4/93

73

1013

Family and Children’s
Services Enterprise
Agreement 1995

Family and Children’s
Services

27 Feb., 1996 - 26 Aug., 1997 ..............................................................

PSA AG15/1995

27/3/96

76

673

Family and Children’s
Services Enterprise
Bargaining Agreement 2000
(Replaces previous Family
& Children … Agreement
No. PSG AG6/1998.
For prior details, see
Vol. 80, Part 1)

State of W.A.

29 June, 2000 – 28 June, 2002 .............................................................

PSG AG2/2000

29/6/00

80

2930
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Date of
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Agreement
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Vol.
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Fire and Emergency
Services Authority
Enterprise Bargaining
Agreement 1998

Whole of State

5 Feb., 1999 – 4 Feb., 2001 ..................................................................

PSA AG6/1999

8/3/99

79

767

Fire and Rescue Service of
Western Australia Enterprise
Agreement (CSA) 1997

Whole of State

19 Nov., 1997 - 31 Dec., 1998 ..............................................................

PSA AG13/1997

19/11/97

77

3285

Fisheries WA Enterprise
Bargaining Agreement
1999
(Replaces PSAAG3/1996)

Whole of State

6 July, 1999 – 5 July, 2001 ...................................................................

PSG AG1/1999

6/7/99

79

1942

Fremantle Cemetary Board
Enterprise Bargaining
Agreement 2000
(Replaces previous Fremantle
Cemetary … Agreement
No. PSAAG148/1996.
For prior details, see
Vol. 79, Part 2)

Whole of State

17 March, 2000 – 17 March, 2002 .......................................................

PSA AG3/2000

17/3/00

80

1397

Forest Products Commission/
CSA Enterprise Bargaining
Agreement 2000

Whole of State

20 Nov., 2000 – 28 Oct., 2001 ..............................................................

PSA AG63/2000

22/11/00

80

5388

General Division Officers’
Salaries Agreement 1983
(Commissioner of
Transport) Salaries
Agreement 1971

Government Officers
employed by
Commissioner in a
General capacity

18 Dec., 1981 - 17 Dec., 1984 ..............................................................

18/1983

4/10/83

63

2337

Geraldton Harbour Master
– Marine Pilots Salary
Agreement 1996
No. AG99/1996 - The
(Supersedes Department
of Marine and Harbours,
Harbour Masters, Relieving
Harbour Masters and
Assistant Harbour
Masters Award 1984)

Geraldton Port
Authority

23 Feb., 1996 - 23 Feb., 1997 ...............................................................

AG99/1996

24/5/96

76

1826

Geraldton Health Service
Board AMA Medical
Practitioners Industrial
Agreement 1999

State of W. A.

24 Sept., 1999 – 30 June, 2001 .............................................................

PSA AG30/99

24/9/99

79

2836

Government Employees
Superannuation Board 2000
Enterprise Agreement
(Replaces and Cancels
previous Government
Employees … Agreement
No. PSGAG 60/1998.
For prior details, see
Vol. 80, Part 2)

Whole of State

9 Jan., 2001 – 8 Jan., 2003 ....................................................................

PSA AG83/2000

9/1/01

81

111

Government Property Office
Enterprise Bargaining
Agreement 1997

Government Property
Office

29 Oct., 1997 - 28 Oct., 1999 ...............................................................

PSA AG17/1997

21/11/97

77

3300

Graylands Selby - Lemnos
& Special Care Health
Services Enterprise
Bargaining Agreement 1999

State of W.A.

14 Oct., 1999 – 13 April, 2002 .............................................................

PSAAG40/1999

25/11/99

79

3614

Great Southern Regional
College of TAFE Public
Service and Government
Officers’ Enterprise
Agreement 2000
(Replaces previous Great
Southern … Agreement
No. PSAAG13/1998.
For prior details, see
Vol. 80, Part 2)

State of WA

16 Jan., 2001 - 15 Jan., 2003 ................................................................

PSA AG75/2000

16/1/00

81

483

Health Department of
Western Australia
Enterprise Agreement
1999

Whole of State

15 Oct., 1999 – 14 Oct., 2002 ...............................................................

PSA AG38/1999

15/10/99

79

3308

Whole of State

10 Jan., 1978 to 9 Jan., 1979 ................................................................

AG2/1978

12/1/78

58

188

Hedland College Public
Service and Government
Officers’ Enterprise
Agreement 1998
PSA AG4/1998
(Replaces PSGAG16/96)
(Replaced by Eastern
Pilbara College of TAFE
… Agreement 2000
No. PSAAG68/00.
For prior details, see
Vol. 80, Part 2)
Hospital Salaried Officers
(Classification Review)
Agreement
HSO Albany Health Service
Enterprise Bargaining
Agreement 1997
No. PSA AG53/1998
(Replaces PSA AG 10/96)
(Replaced & Cancelled by
HSO Lower Great Southern
Health … Agreement
No. PSAAG17/2000.
For prior details, see
Vol. 79, Part 2)
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
PUBLIC SERVICE ARBITRATOR—AGREEMENTS IN FORCE—continued
Title
Hospital Salaried Officers
Ashburton Health Service
Enterprise Agreement 1999
(Replaces and Cancels
previous HSO Ashburton
… Agreements
No. PSAAG12/1996
& No. PSAAG25/1998.
For prior details, see
Vol. 79, Part 2)

Area
Governed

Date of
Operation

No. of
Agreement

Date
Delivered

Reference
Vol.
Page

Whole of State

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG22/2000

19/5/00

80

2067

Hospital Salaried Officers
Avon Health Service
Enterprise Agreement 1999
(Replaces and Cancels
previous HSO Avon
… Agreements
No. PSAAG14/1996
& No. PSAAG17/1998.
For prior details, see
Vol. 79, Part 2)

Whole of State

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG23/2000

19/5/00

80

2081

Hospital Salaried Officers
Beverley Health Services
Enterprise Agreement 1999
(Replaces and Cancels
previous HSO Beverley
… Agreements
No. PSAAG15/1996
& No. PSAAG27/1998.
For prior details, see
Vol. 79, Part 2)

Whole of State

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG24/2000

19/5/00

80

2097

Hospital Salaried Officers
Boddington District
Hospital Board Enterprise
Agreement 1999
(Replaces and Cancels
previous HSO Boddington … Agreement
No. PSA AG38/1998.
For prior details, see
Vol. 80, Part 1)

Boddington District
Hospital Board

9 Oct., 2000 – 1 Dec., 2001 ..................................................................

PSA AG57/2000

9/10/00

80

4720

Hospital Salaried Officers
Brookton Health Service
Enterprise Agreement
1999
(Replaces and Cancels
previous HSO Brookton
… Agreement
No. PSA AG39/1998.
For prior details, see
Vol. 80, Part 1)

Brookton Health
Service

9 Oct., 2000 – 1 Dec., 2001 ..................................................................

PSA AG56/2000

9/10/00

80

4736

Hospital Salaried Officers
Bruce Rock Memorial
Hospital Enterprise
Agreement 1999
(Replaces and Cancels
previous HSO Bruce Rock
… Agreements
No. PSAAG22/1996
& No. PSAAG26/1998.
For prior details, see
Vol. 79, Part 2)

Whole of State ............

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG25/2000

19/5/00

80

2112

Hospital Salaried Officers
Bunbury Health Service
Enterprise Agreement 1999
(Replaces and Cancels
previous HSO Bunbury
… Agreements
No. PSAAG23/1996
& No. PSAAG65/1998.
For prior details, see
Vol. 79, Part 2)

Whole of State

29 Feb., 2000 – 1 Dec., 2001 ................................................................

PSA AG15/2000

22/3/00

80

1143

HSO Augusta Health Board
Enterprise Bargaining
Agreement 1997
No. PSAAG35/1998
(Replaces PSA AG 13/96)
(Cancelled by HSO Vasse
Leeuvin … Agreement
No. PSAAG44/2000.
For prior details, see
Vol. 79, Part 2)

HSO Boyup Brook Health
Service Enterprise Bargaining
Agreement 1997
No. PSAAG74/1998
(Replaces PSA AG18/96)
(Cancelled by HSO Warren
Blackwood Health
Service … Agreement
No. PSAAG 45/2000.
For prior details, see
Vol. 79, Part 2)
HSO Bridgetown District
Hospital Enterprise Bargaining
Agreement 1997
No. PSA AG73/1998
(Replaces PSA AG19/96)
(Cancelled by HSO Warren
Blackwood Health
Service … Agreement
No. PSAAG 45/2000.
For prior details, see
Vol. 79, Part 2)
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HSO Busselton Health Board
Enterprise Bargaining
Agreement 1997
No. PSA AG36/1998
(Replaces PSA AG 24/96)
(Cancelled by HSO Vasse
Leeuvin … Agreement
No. PSAAG44/2000.
For prior details, see
Vol. 79, Part 2)
Hospital Salaried Officers
Collie Health Service
Enterprise Bargaining
Agreement 1999
(Replaces previous HSO
Collie … Agreement
No. PSAAG25/1996.
For prior details, see
Vol. 79, Part 2)

Whole of State.

22 March, 2000 – 1 Dec., 2001 ............................................................

PSA AG14/2000

22/3/00

80

1410

Hospital Salaried
Officers Coolgardie
Health Centre Enterprise
Bargaining Agreement
1996

HSOA employees of
Coolgardie Health
Centre

23 May, 1996 - 31 Dec., 1997 ..............................................................

PSA AG26/1996

23/5/96

76

2610

Hospital Salaried Officers
Corrigin District Hospital
Enterprise Agreement 1999
(Replaces and Cancels
previous HSO Corrigin
… Agreements
No. PSAAG27/1996
& No. PSAAG20/1998.
For prior details, see
Vol. 79, Part 2)

Whole of State

19 May., 2000 – 1 Dec., 2001 ...............................................................

PSA AG26/2000

19/5/00

80

2127

Hospital Salaried Officers
Cunderdin District Hospital
Enterprise Agreement 1999
(Replaces and Cancels
previous HSO Cunderdin
… Agreements
No. PSAAG29/1996
& No. PSAAG30/1998.
For prior details, see
Vol. 79, Part 2)

Whole of State

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG27/2000

19/5/00

80

2142

Hospital Salaried Officers
Dongara Health Service
Enterprise Agreement 1999
(Replaces and Cancels
previous HSO Dongara
… Agreement
No. PSAAG77/1998.
For prior details, see
Vol. 79, Part 2)

Whole of State

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG28/2000

19/5/00

80

2157

Hospital Salaried Officers
Donnybrook/Balingup
Health Service Enterprise
Bargaining Agreement 1999
(Replaces and Cancels
previous HSO Donnybrook/
Balingup … Agreements
No. PSAAG33/1996
& No. PSAAG78/1998.
For prior details, see
Vol. 79, Part 2)

Whole of State

22 March, 2000 – 1 Dec., 2001 ............................................................

PSA AG12/2000

22/3/00

80

1426

Whole of State

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG29/2000

19/5/00

80

2171

HSO Denmark District
Hospital Enterprise Bargaining Agreement 1997
No. PSA AG55/1998
(Replaces PSA AG 31/96)
(Replaced & Cancelled by
HSO Lower Great Southern
Health … Agreement
No. PSAAG17/2000.
For prior details, see
Vol. 79, Part 2)

HSO Dumbleyung District
Memorial Hospital Enterprise
Bargaining Agreement
1997 PSAAG40/98
(Replaces PSA AG 34/96)
(Cancelled by HSO Upper
Great Southern Health
… Agreement
No. PSAAG19/2999.
For prior details, see
Vol. 79, Part 2)
Hospital Salaried Officers
Dundas Health Service
Enterprise Agreement 1999
(Replaces and Cancels
previous HSO Dundas
… Agreements
No. PSA AG35/1996
& No. PSAAG68/1998.
For prior details, see
Vol. 79, Part 2)
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Hospital Salaried Officers
East Pilbara Health Service
Enterprise Agreement 1999
(Replaces and Cancels
the following Agreements:
HSO Marble Bar Nursing
… No. PSAAG62/1996;
HSO Newman District
… No. PSAAG77/1996;
HSO Port Hedland
… No. PSAAG89/1996; &
HSO East Pilbara
… No. PSAAG28/1998.
For prior details, see
Vol. 79, Part 2)

Whole of State

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG30/2000

19/5/00

80

2186

Hospital Salaried Officers
Esperance Health Service
Enterprise Agreement 1999
(Replaces and Cancels
previous HSO Esperance
… Agreements:
No. PSAAG37/1996
& No. PSAAG67/1998.
For prior details, see
Vol. 79, Part 2)

Whole of State

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG31/2000

19/5/00

80

2200

Hospital Salaried Officers
Gascoyne Health Service
Enterprise Agreement 1999
(Replaces and Cancels
previous HSO Gascoyne
… Agreements
No. PSAAG40/1996
& No. PSAAG80/1998.
For prior details, see
Vol. 79, Part 2)

Whole of State

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG32/2000

19/5/00

80

2215

Hospital Salaried Officers
Geraldton Health Service
Enterprise Agreement 1999
(Replaces and Cancels
previous HSO Geraldton
… Agreements
No. PSAAG41/1996
& No. PSAAG81/1998.
For prior details, see
Vol. 79, Part 2)

Whole of State

29 Feb., 2000 – 1 Dec., 2001 ................................................................

PSA AG16/2000

22/3/00

80

1158

Hospital Salaried Officers
Gnowangerup District
Hospital Enterprise
Agreement 1999
(Replaces and Cancels
previous HSO Gnowangerup … Agreements
No. PSAAG42/96
& No. PSAAG49/1998.
For prior details, see
Vol. 79, Part 2)

Whole of State

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG33/2000

19/5/00

80

2230

Hospital Salaried Officers
Harvey Yarloop Health
Service Enterprise Bargaining Agreement 1999
(Replaces and Cancels
the following Agreements:
HSO Harvey District
… No. PSAAG46/1996
& No. PSAAG79/1998;
HSO Yarloop Health
… No. PSAAG115/1996
& No. PSAAG87/1998.
For prior details, see
Vol. 79, Part 2)

Whole of State

22 March, 2000 – 1 Dec., 2001 ............................................................

PSA AG13/2000

22/3/00

80

1442

Hospital Salaried Officers
Hawthorn Hospital
Enterprise Bargaining
Agreement 1996

HSOA employees of
Hawthorn Hospital

23 May, 1996 - 31 Dec., 1997 ..............................................................

PSA AG45/1996

23/5/96

76

3057

Hospital Salaried
Officers Health Care
Linen Enterprise
Bargaining Agreement
1996

HSOA employees of
Health Care Linen

23 May, 1996 - 31 Dec., 1997 ..............................................................

PSA AG47/1996

23/5/96

76

3064

Hospital Salaried Officers
Joondalup Health Campus
Enterprise Bargaining
Agreement 1996

Joondalup Health
Campus

4 Apr., 1997 - 31 Dec., 1997 .................................................................

AG299/1996

4/4/97

77

1173

Hospital Salaried Officers
Joondalup Health Campus
Enterprise Bargaining
Agreement 1997

Whole of State

1 Dec., 1997 - 30 June., 1998 ...............................................................

AG36/1998

9/4/98

78

1736

Hospital Salaried Officers
Kalgoorlie Regional
Hospital Enterprise
Bargaining Agreement
1996

HSOA employees of
Kalgoorlie Regional
Hospital

23 May, 1996 - 31 Dec., 1997 ..............................................................

PSA AG50/1996

23/5/96

76

3084

HSO Jerramungup
Hospital Enterprise Bargaining Agreement 1997
No. PSA AG54/1998
(Replaces PSA AG 48/96)
(Replaced & Cancelled by
HSO Lower Great Southern
Health … Agreement
No. PSAAG17/2000
For prior details, see
Vol. 79, Part 2)
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Hospital Salaried Officers
Kalgoorlie-Boulder Health
Service Enterprise
Bargaining Agreement 1999
(Replaces PSAAG27/97

Kalgoorlie – Boulder

1 Jan., 1999 – 31 Dec., 2000 ................................................................

PSA AG18/1999

14/5/99

79

1607

Hospital Salaried Officers
Katanning Health Service
Enterprise Agreement 1999
(Replaces and Cancels
previous HSO Katanning
… Agreements
No. PSAAG51/1996
& No. PSAAG50/1998.
For prior details, see
Vol. 79, Part 2)

Whole of State

19 May 2000 – 1 Dec., 2001 ................................................................

PSA AG34/2000

19/5/00

80

2245

Hospital Salaried Officers
Kellerberrin Health Services
Board of Management
Enterprise Agreement 1999
(Replaces & Cancels
previous HSO Kellerberrin
… Agreements
No. PSAAG52/1996 &
No. PSAAG32/1997.
For prior details, see
Vol. 79, Part 2)

Whole of State

29 Feb., 2000 – 1 Dec., 2001 ................................................................

PSA AG8/2000

23/3/00

80

1171

Hospital Salaried Officers
Kimberley Health Service
Enterprise Agreement 1999
(Replaces and Cancels
the following Agreements:
HSO Broome District
… No. PSA AG21/1996;
HSO Derby Regional
… No. PSA AG32/1996;
HSO Fitzroy Crossing
… No. PSA AG38/1996;
HSO Hall Creek
… No. PSAAG44/1996;
HSO Kununarra District
… No. PSAAG58/1996;
HSO Numbala Nunga Derby
… No. PSA AG82/1996;
HSO Wyndham District
… No. PSAAG113/1996;
HSO Kimberley Health
Service (West) …
No. PSAAG19/1997 &
HSO Kimberley Health
Service (East) …
No. PSAAG23/1998.
For prior details, see
Vol. 79, Part 2)

Kimberley Health Service

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG35/2000

19/5/00

80

2260

Hospital Salaried Officers
Kojonup District Hospital
Enterprise Agreement 1999
(Replaces & Cancels
previous HSO Kojonup
… Agreements
No. PSAAG54/1996
& No. PSAAG51/1998.
For prior details, see
Vol. 79, Part 2)

Whole of State

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG36/2000

19/5/00

80

2275

Whole of State

29 Feb., 2000 – 1 Dec., 2001 ................................................................

PSA AG7/2000

22/3/00

80

1186

HSO Kondinin District
Hospital Enterprise Bargaining Agreement 1997
PSA AG41/1998
(Replaces PSA AG 56/96)
(Cancelled by HSO Upper
Great Southern Health
Service … Agreement
No. PSAAG19/2999.
For prior details, see
Vol. 79, Part 2)
HSO Kukerin Nursing Post
Enterprise Bargaining
Agreement 1997
No. PSAAG42/1998
(Replaces PSA AG 55/96)
(Cancelled by HSO Upper
Great Southern Health
Service … Agreement
No. PSAAG19/2999.
For prior details, see
Vol. 79, Part 2)
Hospital Salaried Officers
Kununoppin and Districts
Health Service Enterprise
Agreement 1999
(Replaces & Cancels
previous HSO Kununoppin
… Agreements
No. PSAAG57/1996
& No. PSAAG31/1997.
For prior details, see
Vol. 79, Part 2)
HSO Lake Grace and District
Health Service Enterprise
Bargaining Agreement 1997
No. PSAAG43/1998
(Replaces PSA AG 59/96)
(Cancelled by HSO Upper
Great Southern
Health … Agreement
No. PSAAG19/2999.
For prior details, see
Vol. 79, Part 2)
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Hospital Salaried Officers
Laverton and Leonora
Health Service Enterprise
Bargaining Agreement 1999
(Replaces PSAAG28/1997)

HSOA employees at
Laverton and Leonora
Health Service

1 Jan., 1999 – 31 Jan., 2000 ..................................................................

PSA AG19/1999

14/5/99

79

1622

Hospital Salaried Officers
Lower Great Southern
Health Service Enterprise
Bargaining Agreement 1999
(Replaces & Cancels
the following Agreements:
HSO Albany Health
… No. PSAAG53/1998
& No. PSAAG10/1996;
HSO Denmark District
… No. PSAAG 55/1998
& No. PSAAG31/1996;
HSO Jerramungup Hospital
… No. PSAAG54/1998
& No. PSAAG48/1996;
HSO Plantagenet District
… No. PSAAG56/1998
& No. PSAAG88/1996.)

Whole of State

29 Feb., 2000 – 1 Dec., 2001 ................................................................

PSA AG17/2000

22/3/00

80

1201

Hospital Salaried Officers
Menzies Nursing Post e
Enterpris Bargaining
Agreement 1996

HSOA employees of
Menzies Nursing
Post

23 May, 1996 - 31 Dec., 1997 ..............................................................

PSA AG65/1996

23/5/96

76

3185

Hospital Salaried Officers
(Mercy Hospital) Enterprise
Agreement 1998

Whole of State .

17 July, 1998 – 16 July, 2000 ...............................................................

AG122/1998

19/8/98

78

3443

Hospital Salaried Officers
Merredin Health Service
Enterprise Agreement 1999
(Replaces & Cancels
previous HSO Merredin
… Agreements
No. PSAAG34/1997
& No. PSAAG66/1996.
For prior details, see
Vol. 79, Part 2)

Whole of State

29 Feb., 1900 - 1 Dec., 2001 .................................................................

PSA AG6/2000

22/3/00

80

1458

Hospital Salaried Officers
Metropolitan Health
Service Board Enterprise
Agreement 1999
(Replaces the following
Agreements:
PSA AG11/1997;
PSA AG12/1997;
PSA AG14/1997;
PSA AG22/1997;
PSA AG24/1997;
PSA AG25/1997;
PSA AG29/1997;
PSA AG14/1998;
PSA AG15/1998;
PSA AG16/1998.)

HSOA employees of
Metropolitan Health
Service Board (MHSB)

19 Jan., 1999 – 18 July, 2001 ...............................................................

PSA AG3/1999

19/1/99

79

448

Hospital Salaried Officers
Morawa and Districts Health
Service Enterprise
Agreement 1999
(Replaces & Cancels
previous HSO Morawa
… Agreements
No. PSAAG82/1998
& No. PSAAG68/1996.
For prior details, see
Vol. 79, Part 2)

Whole of State

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG37/2000

19/5/00

80

2290

Hospital Salaried Officers
Mt Henry Hospital Enterprise
Bargaining Agreement
1997
(Replaces PSAAG69/96)

Mt Henry Hospital

11 June., 1997 - 31 Dec., 1997 .............................................................

PSA AG3/1997

11/6/97

77

1677

Hospital Salaried Officers
Mukinbudin Health Service
Enterprise Agreement 1999
(Replaces & Cancels
previous HSO Mukinbudin
… Agreements
No. PSAAG30/1997
& No. PSAAG71/1996.
For prior details, see
Vol. 79, Part 2)

Whole of State

29 Feb., 2000 - 1 Dec., 2001 .................................................................

PSA AG9/2000

22/3/00

80

1473

Hospital Salaried Officers
Mullewa Health Service
Enterprise Agreement 1999
(Replaces & Cancels
previous HSO Mullewa
… Agreements
No. PSAAG83/1998
& No. PSAAG72/1996.
For prior details, see
Vol. 79, Part 2)

Whole of State

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG38/2000

19/5/00

80

2304

HSO Margaret River Health
Board Enterprise Bargaining
Agreement 1997
No. PSA AG37/1998
(Replaces PSA AG 63/96)
(Cancelled by Hospital
Salaried Officers Vasse
Leeuvin … Agreement
No. PSAAG44/2000.
For prior details, see
Vol. 79, Part 2)
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Hospital Salaried Officers
Murchison Health Service
Enterprise Bargaining
Agreement 1996

HSOA employees of
Murchison Health
Service

23 May, 1996 - 31 Dec., 1997 ..............................................................

PSA AG73/1996

23/5/96

76

3239

Hospital Salaried Officers
Murchison Health Service
Enterprise Agreement
1999
(Replaces & Cancels
the following Agreements:
HSO Murchison Health
… No. PSAAG26/1997;
HAS Cue Nursing
… No. PSAAG28/1996;
HSO Meekatharra District
… No. PSAAG64/1996;
HSO Mt Magnet Health
… No. PSAAG70/1996; &
HSO Sandstone Nursing
… No. PSAAG95/1996.
For prior details, see
Vol. 79, Part 2)

Whole of State

29 Feb., 2000 - 1 Dec., 2001 .................................................................

PSA AG18/2000

22/3/00

80

1488

Whole of State

29 Feb., 2000 - 1 Dec., 2001 .................................................................

PSA AG5/2000

22/3/00

80

1502

Hospital Salaried Officers
Nickol Bay Hospital
Enterprise Agreement 1999
(Replaces & Cancels
previous HSO Nickol
… Agreements
No. PSAAG21/1998
& No. PSAAG78/1996.
For prior details, see
Vol. 79, Part 2

Whole of State

19 May, 2000 - 1 Dec., 2001 ................................................................

PSA AG39/2000

19/5/00

80

2317

Hospital Salaried Officers
Northampton/Kalbarri
Health Service Enterprise
Agreement 1999
(Replaces & Cancels
previous HSO Northampton/
Kalbarri … Agreements
No. PSAAG85/1998
& No. PSAAG79/1996.
For prior details, see
Vol. 79, Part 2)

Whole of State

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG40/2000

19/5/00

80

2332

Hospital Salaried Officers
North Midlands Health
Service Enterprise
Agreement 1999
(Replaces & Cancels
previous HSO North
Midlands … Agreements
No. PSAAG84/1998
& No. PSAAG81/1996.
For prior details, see
Vol. 79, Part 2)

Whole of State .

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG41/2000

19/5/00

80

2345

Hospital Salaried Officers
Peel Health Services
Board Enterprise
Agreement 1999
(Cancels and Replaces
PSAAG24/98)

HSOA employees at
Peel Health Services
Board (PHSB)

11 March, 1999 – 11 Sept., 2000 ..........................................................

PSAAG10/1999

26/3/99

79

1039

HSO Nannup Health Service
Enterprise Bargaining
Agreement 1997
No. PSAAG71/1998
(Replaces PSAAG74/96)
(Cancelled by HSO Warren
Blackwood Health
Service … Agreement
No. PSAAG 45/2000.
For prior details, see
Vol. 79, Part 2)
Hospital Salaried Officers
Narembeen Health Services
Board Enterprise
Agreement 1999
(Replaces & Cancels
previous HSO Narembeen
… Agreements
No. PSAAG33/1997
& No. PSAAG75/1996.
For prior details, see
Vol. 79, Part 2)
HSO Narrogin Regional
Hospital Enterprise Bargaining Agreement 1997
No. PSAAG44/1998
(Replaces PSA AG 76/96)
(Cancelled by HSO Upper
Great Southern
Health … Agreement
No. PSAAG19/2999
(For prior details, see
Vol. 79, Part 2)

HSO Northcliffe District
Hospital Enterprise Bargaining Agreement 1997
No. PSA AG70/98
(Replaces PSA AG80/1996)
(Cancelled by HSO Warren
Blackwood Health
Service … Agreement
No. PSAAG 45/2000.
For prior details, see
Vol. 79, Part 2)
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HSO Pemberton District
Hospital Enterprise Bargaining Agreement 1997
No. PSA AG72/1998
(Replaces PSA AG85/96)
(Cancelled by HSO Warren
Blackwood Health
Service … Agreement
No. PSAAG 45/2000.
For prior details, see
Vol. 79, Part 2)
Hospital Salaried Officers
Perth Dental Hospital
Enterprise Bargaining
Agreement No. 2/1996
No. PSAAG157/96.
(Replaced by HSO Perth
Dental … Agreement
No. PSAAG23/1997.
For prior details, see
Vol. 78, Part 1)
Hospital Salaried Officers
Perth Dental Hospital
Enterprise Bargaining
Agreement 1997

HSOA employees at
Perth Dental Hospital

23 May., 1996 – 31 Dec., 1997 .............................................................

PSA AG86/1996

23/5/96

76

3327

Hospital Salaried Officers
Perth Dental Hospital
Enterprise Bargaining
Agreement 1997
(Replaces PSAAG157/96)
(Partly replaced by
Perth Dental … AgreementNo. PSAAG28/99)

HSOA employees at
Perth Dental Hospital

2 Dec., 1997 – 31 Dec., 1997 ...............................................................

PSA AG23/1998

16/12/97

78

115

Hospital Salaried Officers
Perth Dental Hospital
Enterprise Bargaining
Agreement 1997
Amending Agreement

Whole of State

7 May, 1998 - 31 May, 1998 .................................................................

PSA AG33/1998

7/5/98

78

2178

Hospital Salaried Officers
Quairading District Hospital
Enterprise Agreement 1999
(Replaces & Cancels
previous HSO Quairading
… Agreements
No. PSAAG90/1996
& No. PSAAG29/1998.
For prior details, see
Vol. 79, Part 2)

Whole of State

19 May, 2000 - 1 Dec., 2001 ................................................................

PSA AG48/2000

19/5/00

80

2359

Hospital Salaried Officers
Ravensthorpe Health
Service Enterprise
Agreement 1999
(Replaces & Cancels
previous HSO Ravensthorpe
… Agreements
No. PSAAG91/1996
& No. PSAAG66/1998.
For prior details, see
Vol. 79, Part 2)

Whole of State

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG42/2000

19/5/00

80

2374

Hospital Salaried Officers
Roebourne District Hospital
Enterprise Agreement 1999
(Replaces & Cancels
previous HSO Roebourne
… Agreements
No. PSAAG93/1996
& No. PSAAG22/1998.
For prior details, see
Vol. 79, Part 2)

Whole of State

19 May, 2000 - 1 Dec., 2001 ................................................................

PSA AG43/2000

19/5/00

80

2389

Hospital Salaried Officers
Royal Perth Hospital
Enterprise Bargaining
Agreement 1996

HSOA employees of
Royal Perth Hospital

23 May, 1996 - 31 Dec., 1997 ..............................................................

PSA AG94/1996

23/5/96

76

3490

HSO Pingelly District
Hospital Enterprise Bargaining Agreement 1997
No. PSAAG45/1998
(Replaces PSA AG 87/96)
(Cancelled by HSO
Upper Great Southern
Health … Agreement
No. PSAAG19/2999.
For prior details, see
Vol. 79, Part 2)
HSO Plantagenet District
Hospital Enterprise Bargaining
Agreement 1997
No. PSA AG56/1998
(Replaces PSA AG 88/96)
(Replaced & Cancelled by
HSO Lower Great Southern
Health … Agreement
No. PSAAG17/2000.
For prior details, see
Vol. 79, Part 2)
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Hospital Salaried Officers
Southern Cross District
Health Service Board
Enterprise Agreement 1999
(Replaces and Cancels
previous HSO Southern
Cross … Agreements
No. PSAAG97/1996
& No. PSAAG35/1997.
For prior details, see
Vol. 79, Part 2)

Whole of State

22 Mar., 2000 - 1 Dec., 2001 ................................................................

PSA AG11/2000

22/3/00

80

1518

Hospital Salaried Officers
Tambellup District Hospital
Enterprise Bargaining
Agreement 1996

HSOA employees of
Tambellup District
Hospital

23 May, 1996 - 31 Dec., 1997 ..............................................................

PSA AG99/1996

23/5/96

76

3542

Hospital Salaried Officers
Telfer Nursing Post
Enterprise Bargaining
Agreement 1996

HSOA employees of
Telfer Nursing Post

23 May, 1996 - 31 Dec., 1997 ..............................................................

PSA AG100/1996

23/5/96

76

3552

Hospital Salaried Officers
Upper Great Southern Health
Service Enterprise Agreement
1999
(Replaces and Cancels
the following Agreements:
HSO Boddington District
… No. PSAAG17/1998;
HSO Brookton Health
...No. PSAAG39/1998;
HSO Dumbleyung District
... No. PSAAG34/1996 &
… No. PSAAG40/1998;
HSO Kondinin District
... No. PSAAG56/1996 &
... No. PSAAG41/1998;
HSO Kukerin Nursing
... No. PSAAG55/1996 &
... No. PSAAG42/1998;
HSO Lake Grace & Dirstrict
... No. PSAAG59/1996 &
... No. PSAAG43/1998.
HSO Narrogin Regional
… No. PSAAG44/1998 &
... No. PSAAG76/1996;
HSO Pingelly District
... No. PSAAG87/1996 &
... No. PSAAG45/1998;
HSO Wagin Health
... No. PSAAG102/1996 &
... No. PSAAG46/1998;
HSO Wickepin Health
... No. PSAAG107/1996 &
...No. PSAAG47/1998;
HSO Williams Medical
… No. PSAAG109/1996 &
... No. PSAAG48/1998.)

Whole of State

29 Feb., 2000 – 1 Dec., 2001 ................................................................

PSA AG19/2000

23/3/00

80

1533

Hospital Salaried Officers
Vasse Leeuvin Health
Board Enterprise
Agreement 1999
(Replaces and Cancels
the following Agreements:
HSO Augusta District
… No. PSAAG13/1996 &
… No. PSAAG35/1998;
HSO Busselton District
… No. PSAAG24/1996 &
… No. PSAAG36/1998;
HSO Margaret River District
… No. PSAAG63/1996 &
… No. PSAAG37/1998.)

Whole of State

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG44/2000

19/5/00

80

2404

Hospital Salaried Officers
Wanneroo Hospital Enterprise
Bargaining Agreement
1996

HSOA employees of
Wanneroo Hospital

23 May, 1996 - 31 Dec., 1997 ..............................................................

PSA AG103/1996

23/5/96

76

3584

Hospital Salaried Officers
Warburton Range Hospital
Enterprise Bargaining
Agreement 1996

HSOA employees of
Warburton Range
Hospital

23 May, 1996 - 31 Dec., 1997 ..............................................................

PSA AG104/1996

23/5/96

76

3594

HSO Wagin Health
Service Enterprise
Bargaining Agreement
1997 No. PSAAG46/1998
(Replaces PSA AG 102/96)
(Cancelled by HSO Upper
Great Southern Health
… Agreement
No. PSAAG19/2999.
For prior details, see
Vol. 79, Part 2)

HSO Warren District
Hospital Enterprise Bargaining Agreement 1997
No. PSA AG69/1998
(Replaces PSAAG105/96)
(Cancelled by HSO
Warren Blackwood Health
Service … Agreement
No. PSAAG 45/2000.
For prior details, see
Vol. 79, Part 2)
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Hospital Salaried Officers
Warren Blackwood Health
Service Enterprise
Agreement 1999
(Replaces and Cancels the
following Agreements:
HSO Boyup Brook
… No. PSAAG18/1996 &
… No. PSAAG74/1998;
HSO Bridgetown District
… No. PSAAG19/1996 &
… No. PSAAG73/1998;
HSO Nannup Health
… No. PSAAG74/1996 &
No. PSAAG71/1998;
HSO Northcliffe District
… No. PSAAG80/1996 &
… No. PSAAG70/1998;
HSO Pemberton District
… No. PSAAG85/1996 &
No. PSAAG72/1998;
HSO Warren District
… No. PSAAG105/1996 &
No. PSAAG69/1998.)

Whole of State

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG45/2000

19/5/00

80

2419

Hospital Salaried Officers
- Western Australian
Government Health Industry
Enterprise Bargaining
Framework Agreement
1996

HSOA employees of
Health Services

11 Apr., 1996 - 31 Dec., 1997 ...............................................................

PSA AG116/1996

22/5/96

76

3615

Hospital Salaried Officers
Western Health Service
Enterprise Agreement 1999
(Replaces and Cancels the
following Agreements:
HSO Western Health Service
… No. PSAAG88/1998;
HSO Dalwallinu District
… No. PSAAG30/1996,
HSO Goomalling District
… No. PSAAG43/1996;
HSO Moora District
… No. PSAAG67/1996;
HSO Wongan Hills District
… No. PSAAG110/1996.
For prior details, see
Vol. 79, Part 2)

Whole of State

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG49/2000

19/5/00

80

2572

Hospital Salaried Officers
West Kambalda Nursing
Post Enterprise Bargaining
Agreement 1996

HSOA employees of
West Kambalda
Nursing Post

23 May, 1996 - 31 Dec., 1997 ..............................................................

PSA AG106/1996

23/5/96

76

3904

Whole of State

19 May, 2000 - 1 Dec., 2001 ................................................................

PSA AG46/2000

19/5/00

80

2588

Hospital Salaried Officers
Wooroloo District Hospital
Enterprise Bargaining
Agreement 1996

HSOA employees of
Wooroloo District
Hospital

23 May, 1996 - 31 Dec., 1997 ..............................................................

PSA AG111/1996

23/5/96

76

3957

Hospital Salaried Officers
Wyalkatchem-Koorda and
Districts Hospital Board
Enterprise Agreement 1999
(Replaces previous
HSO Wyalkatchem
… Agreements:
No. PSAAG112/1996
& No. PSAAG36/1998
For prior details, see
Vol. 79, Part 2)

Whole of State

22 Mar., 2000 – 1 Dec., 2001 ...............................................................

PSA AG10/2000

22/3/00

80

1549

HSO Wickepin Health
Service Enterprise Bargaining Agreement 1997
No. PSAAG47/1998
(Replaces PSAAG 107/96)
(Cancelled by HSO Upper
Great Southern Health
… Agreement
No. PSAAG19/2999.
For prior details, see
Vol. 79, Part 2)
Hospital Salaried Officers
Wickham District Hospital
Enterprise Agreement 1999
(Replaces and Cancels
previous HSO Wickham
… Agreements
No. PSAAG108/1996 &
No. PSAAG19/1998.
For prior details, see
Vol. 79, Part 2)
HSO Williams Medical
Centre Enterprise Bargaining Agreement 1997
No. PSAAG48/1998
(Replaces PSA AG 109/96)
(Cancelled by HSO Upper
Great Southern Health
… Agreement
No. PSAAG19/2999.
For prior details, see
Vol. 79, Part 2)
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Governed

Title
Hospital Salaried Officers
Yalgoo Health Services
Enterprise Agreement
1999
(Replaces and Cancels
previous HSO Yalgoo
… Agreement
No. PSAAG86/1998.
For prior details, see
Vol. 79, Part 2)

Date of
Operation

No. of
Agreement

Date
Delivered

Reference
Vol.
Page

Whole of State

19 May, 2000 – 1 Dec., 2001 ................................................................

PSA AG47/2000

19/5/00

80

2603

Hostel Supervisory Staff
Agreement 1980

Government Officers
employed by the
Country High School
Hostels Authority

1 Feb., 1980 - 31 Jan., 1983 ..................................................................

AG15/1980

28/11/80

61

138

Insurance Commission of
Western Australia Enterprise Bargaining Agreement
2000-2002
(Replaces previous Insurance
Commission … Agreement
No. PSAAG94/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

24 Aug., 1999 – 23 Aug., 2002 .............................................................

PSA AG55/2000

24/8/00

80

4751

Job Skills Trainee
Agreement

Whole of State

9 Sept., 1993 - 8 Sept., 1994 .................................................................

PSA AG2/1993

20/9/93

73

2684

Kalgoorlie-Boulder
Health Service Board
AMA Medical Practitioners Industrial
Agreement 1999
(Replaces PSAAG14/95
and PSAAG64/98)

Whole of State

24 Sept., 1999 – 30 June, 2001 .............................................................

PSA AG33/1999

24/9/99

79

2870

Karratha College
Enterprise Agreement1996

Whole of State

7 Oct., 1996 - 30 June, 1997 .................................................................

PSG AG15/1996

11/10/96

76

4566

Kimberley College of
TAFE Public Service and
Government Officers’
Enterprise Agreement
2000
(Replaces previous
Kimberley College
… Agreement
No. PSAAG12/1998.

Whole of State

16 Jan., 2001 - 16 Jan, 2003 .................................................................

PSAAG74/2000

16/01/01

81

497

Kimberley Health
Service AMA Medical
Practitioners Industrial
Agreement 1999
(Replaces PSAAG14/95
and PSAAG64/98)

Whole of State

24 Sept., 1999 – 30 June, 2001 .............................................................

PSA AG34/1999

24/9/99

79

2885

Landcorp Enterprise
Agreement 2000
(Cancels and Replaces
previous Landcorp …
Agreement 1998
No. PSAAG89/99.
For prior details, see
Vol. 80, Part 2)

Whole of State

7 Dec., 2000 – 6 Dec., 2002 .................................................................

PSA AG65/2000

7/12/00

81

135

Law Reform Commission
Of Western Australia
(Enterprise Bargaining)
Agreement 1996

Law Reform
Commission

6 Aug., 1996 - 30 June, 1997 ................................................................

PSA AG143/1996

21/8/96

76

3627

HSO Yarloop Health
Services Enterprise Bargaining Agreement 1997
No. PSA AG87/1998
(Replaces PSAAG115/1996)
(Replaced and Cancelled
by HSO Harvey Yarloop
Health … Agreement
No. PSAAG213/2000
For prior details, see
Vol. 79, Part 2)

Karratha College Public
Service and Government
Officers’ Enterprise Agreement
1998 No. PSAAG3/98
(Replaces WA Department
Of Training Public Service
… Agreement 1996
No. PSAAG 150/96)
(See Vol.77, Part 2)
(Replaced by West Pilbara
College of TAFE Public
Service and Government
Officers’ Enterprise
Agreement 2000
No. PSAAG73/2000
For prior details, see
Vol. 80, Part 2)

Kings Park and Botanic
Garden Enterprise
Bargaining Agreement
No. PSAAG133/96
(Replaced by
No. PSAAG2/2000.
80WAIG473
For prior details, see
Vol. 79, Part 2)
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Page

Legal Aid Commission of
Western Australia
Enterprise Agreement
1999
(Replaces previous
Legal Aid … Agreement
No. PSAAG4/1996.
For prior details, see
Vol. 79, Part 2)

Whole of State

7 Dec., 1999 – 6 Dec., 2001 .................................................................

PSG AG41/1999

10/12/99

80

105

Legal Aid Commission
of Western Australia InHouse Practice Solicitors’
Enterprise Agreement 1999
(Replaces previous Legal
Aid … Agreement
No. PSAAG4/1996.
For prior details, see
Vol. 79, Part 2)

Whole of State

7 Dec., 1999 – 6 Dec., 2001 .................................................................

PSG AG42/1999

10/12/99

80

123

Library and Information
of Western Australia
(LISWA) Enterprise
Bargaining Agreement
1996

Library Board of
Western Australia

28 May, 1996 - 28 Sept., 1997 ..............................................................

PSA AG2/1996

28/5/96

76

1881

Lotteries Commission
1999 Enterprise
Agreement
(Replaces PSAAG138/1996)

Western Australia
(Lotteries Commission)

17 May, 1999 – 30 June, 2001 ..............................................................

PSA AG20/1999

17/5/99

79

1638

Lower Great Southern
Health Service Board
AMA Medical Practitioners Industrial
Agreement 1999

Whole of State

24 Sept., 1999 – 30 June, 2001 .............................................................

PSA AG32/99

24/9/99

79

2907

Main Roads Western
Australia 1994 Enterprise Agreement

Main Roads Department
Western Australia

20 Feb., 1995 - 19 June, 1997 ...............................................................

PSA AG2/1994
& AG121/1994

20/2/95

75

586

Main Roads Western
Australia Enterprise
Agreement 2000
(Replaces and Cancels
previous Main Roads
… Agreement
No. PSG AG18/1996.
For prior details. see
Vol. 80, Part 1)

Main Roads

20 June, 2000 – 19 June, 2002 .............................................................

PSG AG1/2000

20/6/00

80

2986

Main Roads Western
Australia – CSA
Salary Packaging
Agreement 1999

Whole of State

28 May, 1999 – 27 May, 2000 ..............................................................

PSA AG23/1999

28/5/99

79

1970

Mental Health Services Medical Officers and
Trainee Psychiatrists
- Conditions relating
to Hours of Duty, Recall
and Payment for Excess
Hours of Rostered Duty

Medical Officers,
Level 1 and Trainee
Psychiatrists
employed by Mental
Health Services
participating in
rostered hours
system in hospitals

6 Feb., 1978 - 5 Feb., 1981 ...................................................................

12/1978

21/6/78

58

1045

Metrobus Salaried
Officers Enterprise
Bargaining Agreement
1995

Metropolitan (Perth)
Passenger Transport
Trust, Metrobus

17 Dec., 1995 - 17 Dec., 1996 ..............................................................

PSA AG 9/1995

17/1/96

76

686

Metrobus Salaried
Officers Closedown
Enterprise Bargaining
Agreement

Salaried Officers at
Metropolitan (Perth)
Passenger Transport
Trust

30 Nov., 1997 - 18 July, 1998 ...............................................................

PSA AG20/1997

9/12/97

77

151

Metropolitan Cemeteries
Board Enterprise
Agreement 2000
(Replaces previous
Metropolitan Cemeteries
… Agreement
No. PSA AG75/1998.
For prior details, see
Vol. 80, Part 1)

Metropolitan
Cemeteries Board

11 Sept., 2000 – 10 Sept., 2000 ............................................................

PSAAG58/2000

11/9/00

80

4108

Metropolitan Health
Service Board AMA
Medical Practitioners
Agreement 1999
(Replaces WA Government
Health … Agreement
1996 (No.PSA AG14/1995)
& WA Government Health
Industry … Agreement
1998 (No.PSA AG64/1998)

Whole of State

6 Aug., 1999 – 30 June, 2001 ...............................................................

PSA AG25/1999

6/8/99

79

2186

Midland College of TAFE
Public Service and Government Officers Enterprise
Agreement 2000
(Replaces previous Midland
College … Agreement
No. PSAAG9/1998)

State of WA

16 Jan., 2001 – 15 Jan., 2003 ...............................................................

PSA AG77/2000

16/1/01

81

506

Ministry for Culture
& The Arts Enterprise
Agreement 1998

Whole of State

10 Dec., 1998 – 9 Dec., 2000 ...............................................................

PSGAG12/1998

12/01/99

79

477

Ministry for Culture
and the Arts - Art Gallery
of Western Australia
Enterprise Bargaining
Agreement 1996

Whole of State

1 July., 1997 - 6 Dec., 1997 ..................................................................

PSA AG5/1997

22/8/97

77

2250
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Ministry for Culture
and the Arts, LISWA
Service Division
Enterprise Bargaining
Agreement 1997

Whole of State

1 July., 1997 - 16 Nov., 1997 ................................................................

PSGAG6/1997

22/8/97

77

2270

Ministry for Culture
and the Arts (Perth
Theatre Trust)
Enterprise Bargaining
Agreement 1997

Whole of State

1 July., 1997 - 31 July., 1998 ................................................................

PSGAG4/1997

22/8/97

77

2284

Ministry for
Culture and the Arts,
Arts WA Division
(Enterprise Bargaining)
Agreement

Whole of State

22 Aug., 1997 - 31 Dec., 1997 ..............................................................

PSA AG6/1997

22/8/97

77

2258

Ministry for
Culture and the Arts
(Western Australian
Museum Division)
Enterprise Bargaining
Agreement

Whole of State

1 July., 1997 - 30 Sept., 1997 ...............................................................

PSGAG5/1997

22/8/97

77

2294

Ministry for Planning
Enterprise Agreement 2000
(Replaces previous Ministry
for Planning … Agreement
1998 No.PSAAG100/1998.
For prior details, see
Vol. 80, Part 2)

Whole of State

22 Dec., 2000 – 31 Jan., 2002 ..............................................................

PSAAG81/2000

27/12/00

81

141

Ministry of Fair
Trading and CSA
Enterprise Agreement
1998
(Replaces PSAAG126/96)

Ministry of Fair Trading

14 Jan., 1999 – 13 Jan., 2001 ...............................................................

PSA AG105/1998

5/2/99

79

509

Ministry of Justice
Enterprise Agreement 2000
(Replaces and Cancels
previous Ministry of
Justice … Agreement
No. PSAAG6/1995)

Whole of State

1 Feb., 2001 - 28 Feb., 2003 .................................................................

PSAAG 2/2001

01/02/01

81

520

Ministry of Justice
Senior Officers
Agreement

Senior Officers within
Ministry of Justice
Juvenile Detention
Centres

11 Nov, 1997 - 10 Nov., 1989 ...............................................................

PSA AG18/1997

1/12/97

77

3351

Ministry of the Premier
& Cabinet, Enterprise
Bargaining Agreement
1998
(Replaces Office of
State Administration
1996 EBA, the Public Sector
Management office and the
Ministry of the Premier and
Cabinet Government Media
Office EBA 1996)
(See Vol.78, Part 1)

Whole of State

4 Aug, 1998 – 3 Aug., 2000 ..................................................................

PSA AG90/1998

4/8/98

78

3234

Ministry of the Premier
and Cabinet, Enterprise
Bargaining Agreement
1999

Ministry of the Premier
and Cabinet

25 June, 1999 – 4 Oct., 2000 ................................................................

PSA AG24/1999

1/7/99

79

1971

Ministry of The Premier
and Cabinet Office
Ministerial Officers
Enterprise Bargaining
Agreement 1999
(Replaces PSAAG158/1996)

Whole of State

17 May, 1999 – 16 May, 2000 ..............................................................

PSA AG22/1999

17/5/99

79

1661

Ministry of The
Premier and Cabinet,
Office of the Leader
of the Opposition,
Enterprise Bargaining
Agreement 1999
(Replaces PSAAG159/96)

Whole of State

8 Apr., 1999 – 7 Apr., 2001 ...................................................................

PSA AG11/1999

8/4/99

79

1087

Ministry of the
Premier and Cabinet,
Public Sector
Management Office
Enterprise Bargaining
Agreement 1996

Whole of State

31 Oct., 1996 - 1 Apr., 1997 .................................................................

PSA AG160/1996

5/11/96

76

4615

Ministry of the
Premier and Cabinet,
Office of State
Administration Enterprise Bargaining
Agreement 1996

Ministry of the Premier
and Cabinet, Office of
State Administration

28 June, 1996 - 28 June, 1997 ..............................................................

PSA AG142/1996

12/8/96

76

3660

Ministry of the
Premier and Cabinet,
Government Property
Office Enterprise
Bargaining Agreement
1996

Whole of State

11 Sept., 1996 - 10 Sept., 1997 .............................................................

PSA AG141/1996

11/9/96

76

4200

Ministry of
Sport and Recreation
1998 Enterprise
Agreement
(Replaces PSAAG125/1996)
(See Vol. 78, Part 1)

Whole of State

10 Sept., 1998 – 9 Sept., 2000 ..............................................................

PSA AG96/1998

22/9/98

78

3674
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National Trust of
Australia (WA)

14 May, 1996 - 14 May, 1997 ..............................................................

PSA AG118/1996

30/5/96

76

1897

Nurses Board of
Western Australia
Enterprise Agreement
1998
(Replaces PSAAG151/96)

Whole of State

4 March, 1999 – 3 May, 2001 ...............................................................

PSA AG8/1999

4/3/99

79

781

Office of the Auditor
General Enterprise Bargaining Agreement 1995

Office of Auditor
General

22 Apr., 1996 - 31 Dec., 1997 ...............................................................

PSA AG5/1996

3/5/96

76

1326

Office of the Auditor
General Enterprise Bargaining Agreement 1998

Whole of State

19 May, 1998 – 18 March, 2001 ...........................................................

PSAAG59/98

9/6/98

78

2849

Office of Director
of Public Prosecutions
Enterprise Agreement
1999
(Replaces PSAAG9/1996)

Whole of State

15 Apr., 1999 – 14 Apr., 2001 ..............................................................

PSA AG13/1999

15/4/99

79

1378

Office of Citizenship and
Multicultural Interests
Enterprise Bargaining
Agreement 2000
(Replaces and Cancels
previous Office of
Multicultural … Agreement
1998 No. PSAAG57/1998)

Whole of State

15 Dec., 2000 – 14 Dec., 2002 .............................................................

PSA AG67/2000

15/12/00

81

149

Office of Energy’s
Enterprise Agreement
1999
(Replaces PSAAG1/98)

Office of Energy

29 Jan., 1999 – 5 Feb., 2000 .................................................................

PSA AG5/1999

11/3/99

79

1100

Office of Health Review
Enterprise Bargaining
Agreement 1999
(Replaces previous
Office of Health Review
… Agreement
No. PSAAG16/1997.
For prior details, see
Vol. 79, Part 2)

Whole of State

4 Feb., 2000 – 4 Feb., 2002 ..................................................................

PSA AG1/2000

4/02/00

80

341

Office of Multicultural
Interests’ Enterprise
Agreement 1998

Whole of State

21 May, 1998 - 20 May, 2000 ...............................................................

PSA AG57/1998

21/5/98

78

2274

Office of Racing, Gaming
and Liquor Enterprise
Bargaining Agreement 2000

Office of Racing, Gaming
and Liquor

21 July, 2000 – 20 July, 2002 ...............................................................

PSA AG53/2000

21/7/00

80

3223

Office of Water
Regulation Enterprise
Bargaining Agreement
2000
(Replaces previous Office
of Water … Agreement
No. PSAAG52/98.
For prior details, see
Vol. 80, Part 1)

Office of Water
Regulation

25 July, 2000 – 24 July, 2002 ...............................................................

PSA AG54/2000

25/7/00

80

3245

Painters’ Registration
Board Enterprise
Agreement 1998
(Replaces PSAAG146/96)

Whole of State.

4 Aug., 1998 – 4 Aug., 2000 .................................................................

PSA AG92/1998

4/9/98

78

3695

Parliamentary
Employees Enterprise
Agreement 2000.
(Replaces and Cancels
previous Parliamentary
Employees … Agreement
No. PSGAG10/1998.
For prior details, see
Vol. 80, Part 2)

Departments of the
Legislative Council,
Legislative Assembly
and Parliamentary
Services Department
in Western Australia

17 Jan., 2001 – 16 Jan., 2003 ...............................................................

PSG AG2/2001

17/1/01

81

538

Path Centre Enterprise
Agreement

Board of Management
of Path Centre

15 Nov., 1995 - 1 June, 1996 ................................................................

PSA AG2(A)/1995

15/11/95

75

3308

Perth Dental Hospital
and Community Dental
Services Enterprise
Bargaining Agreement 1999.
(Replaces & Cancels
Health Department of
Western Australia (CSA)
Industrial Agreement 1996
No. PSAAG131/96 and
HSO, Perth Dental Hospital
Enterprise Bargaining
Agreement No. PSAAG23/97)

Metropolitan Health
Service Board

8 Sept., 1999 – 7 Sept., 2001 ................................................................

PSA AG28/1999

8/9/99

79

2941

North Metropolitan
College of TAFE Public
Service and Government
Officers’ Enterprise
Agreement 1998
No. PSAAG8/98
(Replaces WA Department
Of Training … Agreement
No. PSAAG 150/96)
(Replaced by Western
Australian Department of
Training and Employment
Public Service and Government Officers’ Enterprise
Agreement 2000.
For prior details, see
Vol. 80, Part 2)
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Perth Theatre Trust
(Enterprise Bargaining)
Agreement 1996

Perth Theatre Trust

1 Aug., 1996 - 1 Aug., 1998 .................................................................

PSG AG13/1996

23/8/96

76

3681

Perth Zoo Enterprise
Bargaining Agreement
1999
(Replaces Zoological
Gardens Enterprise
Bargaining Agreement
1996 PSA AG154/1996)

Whole of State

9 Apr., 1999 – 8 Apr., 20001 ................................................................

PSAAG12/1999

9/4/99

79

1112

Public Service Professional Division (Mining
Engineers and Inspectors
of Mines ) Salaries

Government Officers
employed as Mining
Inspectors of Mines,
Engineers and

8 April, 1968 - 7 April, 1971 .................................................................

38/1968

22/10/68

48

718

Regional Duty Officers
Agreement - Western
Australian Bush Fire
Board

WA Bush Fires
Board

25 Nov., 1994 - 24 Nov., 1995 ..............................................................

PSA AG3/1994

7/12/94

75

117

Residential Supervisors
Staff Agreement 1995

Whole of State.

18 Aug., 1995 – 17 Aug., 1997 .............................................................

PSA AG1/1995

18/8/98

78

2862

Rottnest Island
Authority Enterprise
Agreement 1998 (CSA)

Rottnest Island
Authority

13 Apr., 1999 – 12 Apr., 2001 ..............................................................

PSA AG4/1999

13/4/99

79

1389

SGIC Enterprise
Bargaining Agreement
1995

State Government
Insurance Commission

31 Jan., 1996 - 31 Dec., 1996 ...............................................................

PSA AG11/1995

25/3/96

76

1009

Small Business Development Corporation
Enterprise Bargaining
Agreement 2000-2002
(Replaces and Cancels
previous Small Business
Development … Agreements
No. PSA AG134/1996 &
No. PSA AG34/1998.
For prior details, see
Vol. 80, Part 1)

State of WA

30 June, 2000 – 31 May, 2002 ..............................................................

PSA AG51/2000

30/6/00

80

3015

South East Metropolitan
College of TAFE Public
Service and Government
Officers Enterprise
Agreement 2000
(Replaces previous South
East Metropolitan … Agreement No. PSA AG10/1998.
For prior details, see
Vol.80, Part 2)

Whole of State

9 Jan., 2001 – 8 Jan., 2003 ....................................................................

PSA AG71/2000

9/1/01

81

202

South Metropolitan
College of TAFE Public
Service and Government
Officers’ Enterprise
Agreement 1998
(Replaces WA Department
Of Training Public Service
… Agreement 1996
No. PSA AG 150/96)
(See Vol.78, Part 1)

South Metropolitan
College of TAFE

20 Jan., 1998 - 30 June, 2000 ...............................................................

PSA AG7/1998

21/1/98

78

1334

South West Development Commission
Enterprise Bargaining
Agreement 2000
(Replaces and Cancels
previous South West Development … Agreement
No. PSAAG123/96.
For prior details, see
Vol. 80, Part 1)

South West Development Commission

14 Nov., 2000 - 13 May, 2001 ..............................................................

PSA AG62/2000

14/11/00

80

5439

South West Regional
College of TAFE Public
Service and Government
Officers’ Enterprise
Agreement 2000
(Replaces previous South
West Regional College
… Agreement
No. PSA AG 6/1998.
For prior details, see
Vol. 80, Part 2)

State of WA

16 Jan., 2000 – 15 Jan., 2003 ...............................................................

PSA AG76/2000

16/1/01

81

571

State Housing Commission
(Homeswest) 1998
Enterprise Bargaining
Agreement
(Replaces PSG AG17/1996)
(See Vol.78, Part 1)

Whole of State

16 July, 1998 – 15 July, 2000 ...............................................................

PSG AG7/1998

16/7/98

78

3246

State Revenue Department
Enterprise Bargaining
Agreement 2000
(Replaces and Cancels
previous State Revenue
… Agreement
No. PSG AG 4/998.
For prior details, see
Vol. 80, Part 1)

Whole of State

3 Nov., 2000 – 2 Nov., 2002 .................................................................

PSG AG5/2000

3/11/00

80

5104

Technical Officer Agricultural Instruction
Staff Agreement 1997

Whole of State

3 Sept., 1997 - 2 Sept., 1999 .................................................................
Amended Order No. P2/1999 (S. 46 – Interpretation of Agreement) ...................

PSA AG8/1997

4/9/97

77

2346

…

2/12/99

80

189
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Totalisator Agency
Board of Western
Australia Enterprise
Bargaining Agreement
1999

Totalisator Agency
Board of Western
Australia

21 Aug., 1999 – 21 Aug., 2000 .............................................................

PSA AG27/1999

23/8/99

79

2585

Transport Commission
(Administrative, Clerical
and General) Conditions
of Service Agreement

Government Officers
employed by the
Commission in
administrative,
clerical and general
capacity

1 Jan., 1974 - 31 Dec., 1976 .................................................................

6/1974

21/3/74

54

275

Valuer General’s Office
Enterprise Bargaining
Agreement 1999
(Replaces PSG AG1/1998)

Valuer General’s
Office, Perth

1 Dec., 1999 – 30 Nov., 2001 ...............................................................

PSG AG3/1999

3/12/99

79

3674

WA Greyhound
Racing Association
Enterprise Agreement
1996

WA Greyhound Racing
Association

14 Aug., 1996 - 30 Sept., 1997 .............................................................

PSA AG137/1996

19/8/96

76

3712

WA Greyhound Racing
Authority Enterprise
Agreement 2000
(Replaces and Cancels
previous WA Greyhound
Racing … Agreement
No. PSAAG 58/98.
For prior details, see
Vol. 80, Part 2)

Whole of State

31 Jan., 2001 - 31 Jan., 2003 ................................................................

PSAAG1/2001

31/01/01

81

585

WA Sports Centre
Trust Enterprise
Agreement 2000
(Replaces and Cancels
previous WA Sports
Centre … Agreement
No. PSG AG 11/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

1 Dec., 2000 – 30 Nov., 2002 ...............................................................

PSG AG6/2000

1/12/00

80

5458

Water and Rivers
Commission (Enterprise Bargaining)
Agreement 1996

Water and Rivers
Commission

1 Jan., 1996 - 31 Mar., 1997 .................................................................

PSA AG8/1995

18/3/96

76

1051

Water and Rivers
Commission Industrial
Agreement 2001
(Replaces and Cancels
previous Water and
Rivers … Agreement
No PSGAG8/1998.
For prior details, see
Vol. 80, Part 2)

Waters and Rivers
Commission

17 Jan., 2001 – 16 Jan., 2003 ...............................................................

PSG AG1/2001

17/1/01

81

590

Water and Rivers
Commission Industrial
Agreement 1999
(Replaces PSGAG8/1998
insofar as the agreement
applied to employees
eligible to be members
of the CSA who are
employed by the Chief
Executive, Waters and
Rivers Commission)

Whole of State

6 July, 1999 – 23 July, 2000 .................................................................

PSA AG26/1999

6/7/999

79

2002

Water Corporation
Redeployment Retraining
and Redundancy
Agreement 1996
No. PSA AG13/1995

Whole of State

1 Jan., 1996 - 1 July, 1998 ....................................................................

PSA AG13/1995

29/8/96

76

3697

West Coast College of
TAFE Public Service and
Government Officers’
Enterprise Agreement 2000
(Replaces North
Metropolitan College of
TAFE Public Service and
Government Officers’
Enterprise Agreement
No. PSAAG8/1998)

Whole of State

9 Jan., 2001 – 8 Jan., 2003 ....................................................................

PSA AG72/2000

9/1/2001

81

217

Western Australian
Centre for Pathology and
Medical Research
(PathCentre) Enterprise
Agreement 1996

Western Australian
Centre for Pathology
and Medical Research
(PathCentre)

5 Dec., 1996 - 4 Dec., 1998 ..................................................................

PSA AG165/1996

17/12/96

77

184

Western Australian
Centre For Pathology and
Medical Research
(PathCentre) Enterprise
Agreement - 1999

Western Australian
Centre for Pathology
and Medical Research
(PathCentre)

19 Oct., 1999 – 30 June, 2001 ..............................................................

PSA AG37/1999

19/10/99

79

3377

Western Australian
Coastal Shipping
Commission Retirement
Age Agreement 1985

Government Officers
employed by the
Coastal Shipping
Commission in an
administrative,
Clerical or general
capacity

1 July, 1984 - 30 June, 1985 .................................................................

AG1/1985

15/2/85

65

363
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Area
Governed

Title

Date of
Operation

No. of
Agreement

Date
Delivered

Reference
Vol.
Page

Western Australian
Department of Training
Public Service and
Government Officers’
Enterprise Agreement
1998 No. PSAAG12/98
(Replaces PSAAG 150/96)
(Replaced by CY O’Connor
College of TAFE …
Agreement 2000
No. PSAAG70/00.
For prior details, see
Vol. 80, Part 2)
Western Australian
Department of Training
and Employment
Public Service and
Government Officers’
Enterprise Agreement
2000
(Replaces previous
WA Department of
Training … Agreement
No. PSAAG 12/98.
For prior details, see
Vol. 80, Part 2)

Whole of State

16 Jan., 2001 – 15 Jan., 2003 ...............................................................

PSAAG80/2000

16/01/01

810

634

Western Australian Electoral
Commission Enterprise
Agreement 2000
(Replaces previous
WA Electoral … Agreement No. PSAAG31/1998.
For prior details, see
Vol. 79, Part 2)

Whole of State.

20 Apr., 2000 – 19 Apr., 2002 ..............................................................

PSA AG20/2000

20/4/00

80

1925

Western Australian Fire
Brigades Board Communications Systems Officers
Salaries Allowances and
Conditions of Service
Agreement, 1985

All Government
Officers Employed
by the Western
Australian Fire
Brigades Board as
Communications
Systems Officers

20 December, 1985 - 20 December, 1988 ............................................

PSA AG6/1985

20/12/85

66

152

Western Australian
Industrial Relations
Commission (Associates
To Members of the
Commission) Enterprise
Bargaining Agreement
1998
(Replaces PSAAG161/1996)
(See Vol. 78, Part 1)

Whole of State

18 Nov., 1998 – 17 Nov., 2000 .............................................................

PSA AG101/1998

18/11/98

78

4834

Western Australian
Institute of Technology
Overtime Agreement
1973

Government Officers
employed in a
permanent and
temporary capacity
by Council of WAIT

3 May, 1973 - 2 May, 1976 ...................................................................

15/1973

19/9/73

53

1354

Western Australian
Meat Marketing
Corporation Enterprise
Agreement 1996

Western Australian
Meat Marketing
Corporation

31 July, 1996 - 30 Dec., 1997 ...............................................................

PSA AG147/1996

8/8/96

76

3719

Western Australian
Museum Enterprise
Agreement 1996

Chief Executive Officer
of the Western
Australian Museum

30 Aug., 1996 - 30 Sept., 1997 .............................................................

PSG AG14/1996

16/9/96

76

4091

Western Australia
Police Service
Enterprise Agreement
for Public Service
Officers 2000
(Replaces and Cancels
previous WA Police
… Agreement
No. PSA AG93/1998.
For prior details, see
Vol. 80, Part 1)

Whole of State

9 Nov., 1998 – 19 Sept., 2001 ..............................................................

PSA AG61/2000

9/11/00

80

5474

Western Australian Public
Service Traineeship
Agreement

All Public Service
trainees undertaking
traineeships as part
of the Australian
Traineeship System,
excluding traineeships
offered by the Public
Service Board of
Western Australia
under the Public
Services Act 1979-1982

18 May, 1987 - 18 May, 1988 ...............................................................

PSA AG1/1988

29/3/88

68

1044

Western Australian
State Emergency
Service Enterprise
Agreement 1996

Western Australian
State Emergency
Service

6 June, 1996 - 6 Oct., 1997 ...................................................................

PSA AG124/1996

6/6/96

76

1964

Western Australian
Tourism Commission
Enterprise Bargaining
Agreement 1999
(Replaces PSAAG10/96)

Western Australian
Tourism Commission

30 Apr., 1999 – 29 Apr., 2002 ..............................................................

PSG AG17/1999

30/4/99

79

1686

Western Australian
Public Sector (Civil
Service Association)
Enterprise Bargaining
Framework Agreement
1995
(Cancelled 80 WAIG
608. For prior details,
see Vol. 79, Part 2)
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Area
Governed

Title

Date of
Operation

No. of
Agreement

Date
Delivered

Reference
Vol.
Page

Western Australian
Treasury Department
Enterprise Bargaining
Agreement 1998
(Replaces PSAAG164/1996)
(See Vol.78, Part 1)

Whole of State

6 Oct., 1998 – 5 Oct., 2000 ...................................................................

PSA AG97/1998

6/10/98

78

4297

Western Potatoes Enterprise
Agreement of 2000
(Replaces and Cancels
previous Western Potatoes
… Agreement
No. PSAAG 156/1996.
For prior details, see
Vol. 80, Part 1)

Western Potatoes

22 Sept., 2000 - 21 Sept., 2002 .............................................................

PSA AG59/2000

22/9/00

80

4813

West Pilbara College of
TAFE Public Service and
Government Officers’
Enterprise Agreement
2000
(Replaces Karratha
College … Agreement
1998 No. PSAAG3/1998.
For prior details, see
Vol. 80, Part 2)

State of WA

16 Jan., 2001 – 15 Jan., 2003 ...............................................................

PSAAG73/2000

16/1/00

81

642

West Pilbara Health
Service AMA Medical
Practitioners Industrial
Agreement 2000.
(Replaces previous
Western Australian
Government Health
… Agreement 1998
No. PSAAG64/1998.

West Pilbara

7 Dec., 2000 – 30 June, 2001 ...............................................................

PSA AG64/2000

7/12/00

81

227

Work Camps Industrial
Agreements

Public Service
Employees at
Work Camps
within the Ministry
of Justice

2 Jan., 1995 - 1 July, 1995 ....................................................................

PSA AG4/1994

6/2/95

75

397

WorkCover WA
Agreement 1998
(Replaces PSAAG9/1999.
(For prior details, see
Vol. 78, Part 2)

Whole of State

20 May, 1000 – 17 June, 2001 .............................................................

PSAAG21/1999

20/5/99

79

1693

Worksafe Western Australia
Enterprise Agreement 1999
(Replaces previous Worksafe
… Agreement
No. PSAAG9/1997)

Whole of State

6 Dec., 1999 – 6 Dec., 2001 .................................................................

PSA AG45/1999

17/12/99

80

156

Zoological Gardens
Board Administrative,
Clerical and ProfessionalOfficers Salaries,
Allowances and Conditions
Agreement, 1984
(Replaced by Public
Authorities Salaries
Award 1986, insofar as
Clause 4 - Salaries and
Salary Ranges; Clause 5
- Annual Increments;
and Clause 9 - Contract
of Service are concerned)

Government Officers
employed by the Board
in administrative,
clerical or professional capacity

18 Dec., 1981 - 17 Dec., 1984 ..............................................................

5/1984

6/3/84

64

622
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APPENDIX IX
INDUSTRIAL RELATIONS ACT 1979 - AWARDS
AFFECTED BY ORDERS MADE UNDER SECTIONS.23 & 44 (I.R. Act 1979)
Editor's Notes:

Also see Appendix V. and VII.
For amendments prior to Vol. 70 see Appendix IX, Vol. 69, Part 2.
This appendix has been amended to reflect Orders that affect/impinge on awards.
For details prior to the amendments in Vol. 80 see Appendix IX, Vol. 79, Part 2.
$ = Public Service Arbitrator Award.
Award Title

Building Trades (Construction) Award,
1987 No. R14/1978

Order Number

CR259/1999 &
299/1999
913A/2000
909B/2000

913B/2000
Electrical Contracting Industry Award,
No. R22/1978

913A/2000
909B/2000

913B/2000
Engine Drivers’ (Building and Steel
Construction) Award No. 20/1973

913A/2000
909B/2000

913B/2000
Metal Trades (General) Award 1966,
No. 13/1965

CR37/2000
913A/2000
909B/2000

913B/2000
Security Officers No. A25/1981

1050/2000
722/2000

Date of Operation and Provisions

13/9/99 – Completion – Site Allowance for Building site at
Wellington Street, Perth.
21/9/00 – Metals, Electrical and Building Trades (Wagerup
Alumina Refinery and Willodale Mine-Site) - Replaces Order
No. 1241/1995 and cancels Order Nos. 300 and 728/1996.
15/11/00 – Metal, Electrical and Building Trades (Pinjarra and
Kwinana Alumina Refineries and the Huntley, Del Park and
Jarradale Mine-Sites) Construction Order – Cancelled Order No.
909A/2000.
15/11/00 – Metal, Electrical and Building Trades (Wagerup
Alumina Refinery and the Willowdale Mine-Site) Construction
Order – Cancelled Order No. 913A/2000.
21/9/00 – Metals, Electrical and Building Trades (Wagerup
Alumina Refinery and Willodale Mine-Site) - Replaces Order
No. 1241/1995 and cancels Order Nos. 300 and 728/1996.
15/11/00 – Metal, Electrical and Building Trades (Pinjarra and
Kwinana Alumina Refineries and the Huntley, Del Park and
Jarradale Mine-Sites) Construction Order – Cancelled Order
909A/2000.
15/11/00 – Metal, Electrical and Building Trades (Wagerup
Alumina Refinery and the Willowdale Mine-Site) Construction
Order – Cancelled Order 913A/2000.
21/9/00 – Metals, Electrical and Building Trades (Wagerup
Alumina Refinery and Willodale Mine-Site) - Replaces Order
No. 1241/1995 and cancels Order Nos. 300 and 728/1996.
15/11/00 – Metal, Electrical and Building Trades (Pinjarra and
Kwinana Alumina Refineries and the Huntley, Del Park and
Jarradale Mine-Sites) Construction Order – Cancelled Order No.
909A/2000.
15/11/00 – Metal, Electrical and Building Trades (Wagerup
Alumina Refinery and the Willowdale Mine-Site) Construction
Order – Cancelled Order No. 913A/2000.
16/2/00 – 31/12/00 – Vaughan Castings (Bayswater) 1999-2000
Transfer/Redundancy Order.
21/9/00 – Metals, Electrical and Building Trades (Wagerup
Alumina Refinery and Willodale Mine-Site) - Replaces Order
No. 1241/1995 and cancels Order Nos. 300 and 728/1996.
15/11/00 – Metal, Electrical and Building Trades (Pinjarra and
Kwinana Alumina Refineries and the Huntley, Del Park and
Jarradale Mine-Sites) Construction Order – Cancelled Order No.
909A/2000.
15/11/00 – Metal, Electrical and Building Trades (Wagerup
Alumina Refinery and the Willowdale Mine-Site) Construction
Order – Cancelled Order No. 913A/2000.
1/8/2000 - Section 50 – Location Allowances – Replaces and
rescinds General Order No. 690/1999.
5/12/00 – Security Officers (North West Shelf Project) Order
No. 722/2000 – Replaces Security Officers (North West Shelf
Project) No. 860/1999.

(215)

Reference
Vol
Page

80

426

80

5413

81

139

81

140

80

5413

81

139

81

140

80

5413

81

139

81

140

80

1979

80

5413

81

139

81

140

80

3153

80

5427

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

APPENDIX X
INDUSTRIAL RELATIONS ACT - AGREEMENT AFFECTED BY ORDERS MADE
UNDER SECTION 1081
(I.A. Act 1912), Section 44, 45 (I.A. Act 1979) and
Section 44 (I.R. Act 1979)
Editor's Note:

As of 1st March, 1980, Agreements were deemed to be Consent Awards under Section 117(f) of the Industrial Arbitration Act, 1979.
$ = Public Service Arbitrator Agreement.
This appendix has been amended to reflect Orders that affect/impinge on agreements.
For details prior to the amendments in Vol. 80, see Appendix X, Vol. 79, Part 2.
For references to registered agreements in force, refer to Appendix VI and VIII.
Industry or Calling

Order Number

Date of Operation and Provisions

Reference
Vol

Page

C612/1991

12/3/91 - Pending determination of No. 1724/1988 - Rates of Pay to apply to
Instrument Maker - Special Class
21/10/92 - Order No. C 612/1991 discontinued

72
72

1650
2623

Brewery Craftsmen No.37/1972 - (Replaced by
Agreement No. C368A/1979)

(S1081) CR385/1977

(Disability allowance for Workers at Canning Vale)

56

62

Clerks (Building Societies - Administrative and
Clerical Officers) No. 13/1974

(S1081) C345/1974
CR541/1980

1/2/75 - Rates of Pay, Annual Leave
11/6/81 - Order varied by Appeal to Full Bench No. 150/1981

55
61

240
1055

C.R.R.I.A. Iron Ore Production and Processing
Industrial Agreement No. 10/1979

604/1995

28/7/95 - Completion - Pilbara Maintenance Work Order No. 604/1995 replaces Order
No. 1676/1993

75

2626

Deckhands (Port Hedland) Agreement No.
27/1978

C680/1988

2/6/1988 - Second Tier Wage increase for Employees of Elder Prince Marine Services
Pty. Ltd

68

1508

Direct Engineering Services (North West Air
Conditioning) Enterprise Bargaining Agreement
No. AG146/1995

C48A/1996

21/8/95 - 20/8/97 - Direct Engineering Services (North West Air Conditioning Housing
Assistance Interpretation Agreement No. C48A/1996

76

1199

Dredging – Cockburn Cement (AWU) No.
22/1971

(S44) C450/1982
Appl. No. 880/1982

1/10/82 - Cockburn Cement Ltd. (Hours of Work) Order
23/12/82 - Order No. C450/1982 quashed by Full Bench

62
63

2603
6

Dredging – Merchant Service Guild - Cockburn
Cement No. 29/1972

(S44) C450/1982
Appl. No.880/1982

1/10/82 - Cockburn Cement Ltd. (Hours of Work) Order
23/12/82 - Order No. C450/1982 quashed by Full Bench

62
63

2603
6

FAL and SDA Enterprise Agreement 1993 No.
AG40/1993

C529/1993

15/12/93 - Order re cessation of industrial action and formalisation of disciplinary
matters

74

130

Gas Workers (S.E.C.) No. 6/1978

(S1081) CR12/1979
(S44) CR129/1983
(S44) No.382/1983

Special Payment for gas fitter Class I and rate of pay for gas fitter's assistant
4/7/83 - Implementation of 38 hour week
22/8/83 - Definitions

59
63
63

687
1506
1837

Hot Briquetted Iron Project Agreement 1997-98
No. CR387/1997

CR387/1997

17/9/97 – Special Payments for construction employees at the BHP DRI-HEB Project
near Port Hedland

78

1068

Iron Ore Production and Processing (Cliffs Robe
River)
No. 10/1979

(S1081) CR479/1977
(S1081) CR175/1978

Allowance for E.T.U. members
20/4/78 - Responsibility allowance for building tradesman at Cape Lambert and
Pannawonica
20/4/78 - Additional allowance for tradesmen
15/5/81 - Order re Fire Rescue Unit Vehicle

58

93

58
59
61

907
853
979

30/9/81 - Rates payable to shunter/observer whilst under tuition.
5/11/81 - Wage for Apron Feeder Train Loader
10/11/80, 18/1/80, 11/5/81 - Wages payable to qualified cooks and horticultural
tradesman
21/8/81 - Rate of wage and provision of basic tools for Linesman "A" class
13/11/81 - Wage rates for Townsite Serviceman
3/3/82 - Order re watering and spraying to be conducted on a night shift
6/4/82 - Order No. C43/1982 dated March 26, 1982 cancelled
19/3/82 - Special rates and provisions for employees at Cape Lambert
17/5/82 - Order quashed by appeal to Full Bench No.279/1982
29/3/82 - Additional payments
10/6/82 - Order quashed by Appeal to Full Bench No.341/1982
29/3/82 - Allowances for extraneous responsibilities
17/9/82 - Wages
9/12/82 - Disability grouping for employees employed in the fabrication workshop at
Pannawonica
6/3/84 - Australian Workers of employees engaged in transporting people and/or
materials at Pannawonica
27/7/84 - Car and Wagon Examiners to be paid Group 1 Disability
Allowance Procedure for contractors on the Cape Lambert Site
22/6/88 - Meal Allowance for employees of Robe River Iron Associates employed as
Car & Wagon examiners, shunters or trainee observers for each shift
28/10/1988 - Quashing of Order No. 1613/1987

61
61

1815
1794

61
62
62
62
62
62
62
62
62
62
62

1299
1025
165
453
1023
757
1125
1035
1479
1479
2599

63

227

64
64
64

375
1655
1634

68
68

1570
2667

28/7/95 - Completion - Pilbara Maintenance Work Order No. 604/1995 replaces Order
No. 1676/1993

75

2626

23/12/88 - 23/12/89 - Community Newspapers (Printing) Superannuation Order for the
employees of Community Newspapers 1985) Ltd

69

681

31/3/80 – Rates of pay for librarians

60

810

Brewery Craftsmen Agreement No.
C368A/1979

C612/1991

(S1081) CR175/1978
(S44) C105/1981
Memorandum of Agreement
(S44) CR141/1981
(S44) CR90/1981
(S44) CR325/1981
(S44) CR2/1982
(S44) CR89/1981
(S44) 43/1982
(S44) 43/1982
(S44) CR417/1981
Order No.CR417/1981
(S44) CR9/1982
Order No.CR9/1982
Appeal No.341/1982
(S44) CR43B/1982
(S44) CR517/1982
(S44) CR413/1984
(S44) CR134/1984
(S44) C277/1984
1613/1987
634/1988
Iron Ore Production and Processing (Hamersley
Iron Pty Ltd) Industrial
Agreement No. 28/1977

604/1995

Printing (Suburban and Free Newspapers)
Agreement

1645/1988

Salaried Staff (Non-Academic) W.A.I.T. No.
17/1979

(S44) CR230/1979
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(I.A. Act 1912), Section 44, 45 (I.A. Act 1979) and Section 44 (I.R. Act 1979)—continued
Industry or Calling

Order Number

Date of Operation and Provisions

Reference
Vol

Page

RCR Tomlinson Ltd (Perth Foundry) Enterprise
Agreement 1998 No. AG253/1998

CR37/2000

16/2/00 – 31/12/00 – Vaughan Castings (Bayswater) 1999-2000 Transfer/Redundancy
Order

80

1979

St John Ambulance Australia Enterprise
Agreement 1995

C404/1996

Commencement - Completion - St John Ambulance Australia
Memorandum of Agreement 1997 No. C404/96

77

2049

Western Australian Police Service Enterprise
Agreement for Public Service Officers 1996 No.
PSA AG119/1996

P35/1996

24/10/96 - 23/10/97 - Conditions for Shift Workers in the Police Computing and
Information Management Branch – Operations Section

76

4661

Work Camps Industrial Agreement
No. PSA AG4/1994

P53/1997

15/6/97 – 31/12/97 – Variation to the Ministry of Justice Enterprise Agreement 1995
No. PSA AG6/1995

78

441

Zoological Gardens
(Operations Employees) Enterprise Bargaining
Agreement 1996 No. AG340/1996

C159/1997

23/3/1997 - Performance Criteria/Competency Standards for the Perth Zoo
Horticultural Career Structure 1997

77

1755
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APPENDIX XI
COAL INDUSTRY TRIBUNAL
AWARDS IN FORCE
Title

Area
Governed

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

Coal Mining Industry (Deputies)
Interim
(See Deputies)
Coal Mining Industry (Engineers)
Interim Award 1990
(See Engineers)
Coal Mining Industry (Miners)
Interim Award 1990
(See Miners)
Coal Mining Industry (Staff)
Interim
(See Colliery Staff)
Colliery Managers (Long Service
Leave)

South West Land
Division

27 July 1956 to 26 July 1961
Amended Order No. 28/1960
Order No. 32/1961
Order No. 23/1964 (Additional
Classifications)
Order No. 1/1972
Order No. 23/1975
Order No. 11/1984
Order No. 10/1984

19/1956

27/7/56

36

379

...
...
...

8/2/61
21/6/61
12/6/64

41
41
44

186
430
241

...
...
...
...

7/3/72
15/10/75
7/11/84
7/11/84

52
55
64
64

335
1649
2204
2205

18 Nov. 1990 to 17 Nov. 1991
Amended Order No. 6/1991
Order No. 10/1991
Order No. 33-35/1991
Order Nos. 36-39/1991
Order No. 23/1991
Order No. 10/1992
Order No. 17/1992
Order No. 5/1992
Order No. 1/1993

14/1990

9/11/90

70

4497

...
...
...
...
...
...
...
...
...

27/6/91
27/6/91
25/11/91
24/3/92
24/3/92
19/5/92
22/10/92
4/11/92
15/4/93

71
71
72
72
72
72
72
72
73

2222
2432
646
1199
2937
2966
2966
2968
1397

Colliery Staff Award No. 62/1955
(Replaced by Coal Mining
Industry (Staff) Interim Award)
Colliery Staff

South West Land
Division

Colliery Staff (Griffin Coal
Mining Company - Special
Conditions of Employment)
(Replaced by Coal Mining
Industry (Staff) Interim Award)
Colliery Staff (Griffin Coal
Mining Company Superannuation)
Colliery Staff (Long Service
Leave)
(Replaced by Coal Mining
Industry (Staff) Interim Award)
Colliery Staff (Western Collieries
Ltd - Special Conditions of
Employment
(Replaced by Coal Mining
Industry (Staff) Interim Award)
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Title

Area
Governed

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

Colliery Staff (Western Collieries
Ltd - Superannuation)
Deputies

South West Land
Division

18 Nov. 1990 to 17 Nov. 1991
Amended Order No. 11/1991
Order Nos. 36-39/1991
Order No. 22/1991
Order No. 10/1992
Order No. 17/1992
Order No. 20/1992

16/1990

9/11/90

70

4485

...
...
...
...
...
...

27/6/91
24/3/92
23/3/92
19/5/92
22/10/92
4/11/92

71
72
72
72
72
72

2222
1199
2934
2966
2966
2952

South West Land
Division

1 Oct. 1987

23/1987

13/10/87

67

2158

Coal Mining
Industry in SouthWest Land
Division. (For
Amendments prior
to Order No. 7/1974,
see Vol.54, Part 1)

27 Oct. 1954 to 26 Oct. 1957
Amended Order No. 7/1974
Order No. 8/1974
Order No. 5/1976

61/1954

27/10/54

34

516

...
...
...

31/5/74
31/5/74
24/2/76

54
54
56

979
980
310

South West Land
Division

7 Dec. 1955 to 6 Dec. 1960
(Consolidated)
Amended Order No. 27/1958
Order Nos. 2 and 3/1959
Order No. 43/1961
Order Nos. 25, 26, 28, 30 and
31/1966
Order No. 38/1966
Order No. 8/1972
Order No. 21/1973

106/1955

7/12/55

35

912

...
...
...
...

17/12/58
24/6/59
2/8/61
17/6/66

38
39
41
46

797
311
110
1002

...
...
...

14/2/69
7/3/72
13/4/73

49
52
53

162
645
751

29/1988

1/9/88

69

174

...

28/3/90

70

1991

Deputies (Griffin Coal Mining
Company - Special Conditions of
Employment)
(Replaced by Coal Mining
Industry (Deputies) Interim
Award)
Deputies (Long Service Leave)
(Replaced by the Coal Mining
Industry (Deputies) Interim
Award)
Deputies (Superannuation)
Deputies (Western Collieries Ltd
- Special Conditions of
Employment)
(Replaced by Coal Mining
Industry (Deputies) Interim
Award)
Engine-drivers

Engine-drivers (Long Service
Leave)

Engineering
(Replaced by Coal Industry
(Engineering) Award 1990.
(For amendments prior to
replacement, see Vol 71, Part 1)
Engineering (Griffin Coal Mining
Company - Special Conditions of
Employment)

South West Land
Division

29 Sept. 1 988
Amended Order No. 31/1989
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Title

Area
Governed

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

Engineering (Long Service
Leave)
(Replaced by Coal Mining
(Engineers) Award 1990.
(For amendments prior to
replacement, see Vol 71, Part 1)
Engineering (Superannuation)

South West Land
Division

1 Oct. 1987 and 6 Oct. 1990

25/1987

12/7/88

68

345

Engineering (Western Collieries
Ltd - Special Conditions of
Employment)

South West Land
Division

29 Sept. 1988
Amended Order No. 8/1989
Order No. 31/1989

29/1988

29/9/88

69

174

...
...

14/5/89
28/3/90

69
70

2880
1991

Engineers

Whole of State ......

5/1991

7/5/91

71

2210

...
...
...
...
...
...
...

25/11/91
24/3/92
19/5/92
14/7/92
14/7/92
16/2/94
16/2/94

72
72
72
72
72
74
75

646
1199
2966
2953
2953
1137
755

12/1990

5/9/90

72

2921

...
...
...
...
...
...
...
...
...

7/5/91
20/8/91
19/2/92
19/5/92
22/10/92
4/11/92
15/4/93
16/2/94
16/2/94

72
72
72
72
72
72
73
74
75

2965
2954
2955
2966
2966
2967
1398
1137
755

Engineering (Western Collieries
Ltd - Special Conditions of
Employment)
(Replaced by Engineering
(Western Collieries Ltd - Special
Conditions of Employment))

5 May, 1991 - 4 May, 1992
Amended Order No. 33-35/1991
Order Nos. 36-39/1991
Order No. 10/1992
Order No. 7/1992
Order No. 14/1992
Order No. 3/1993
Order No. 3/1993

Griffin Coal Mining (Special
Conditions of Employment Engineers) Award 1988
(Replaced by Coal Mining
Industry (Engineers) Award 1990
Griffin Coal Mining Company
(Special Conditions of
Employment - Miners)
(See Mining (Griffin Coal Mining
Company - Special Conditions of
Employment))
Miners

Whole of State ......

9 September 1990
Amended Order No. 4/1991
Order No. 19/1991
Order No. 21/1991 & 2/1992
Order No. 10/1992
Order No. 17/1992
Order No. 22/1992
Order No. 4/1993
Order No. 3/1993
Order No. 3/1993

Mining
(Replaced by Coal Mining
Industry (Miners) Interim Award
1990)
Mining (Griffin Coal Mining
Company - Special Conditions of
Employment)
(Replaced by Coal Mining
Industry (Miners) Interim Award)
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Title

Area
Governed

Date of
Operation

No. of
Award

Date
Delivered

Reference
Vol.
Page

Mining (Long Service Leave)
(Replaced by Coal Mining
Industry (Mining) Interim Award)
Mining (Superannuation)

South West Land
Division

1 Oct. 1987

Mining (Western Collieries Ltd Special Conditions of
Employment)
(Replaced by Coal Mining
Industry (Miners) Interim Award
Western Australian Coal Mining
Industry (Engineers)
Occupational Superannuation
Award 1987
(See Engineering
(Superannuation))
Western Collieries Ltd Special
Conditions of Employment Miners)
(See Mining (Western Collieries
Ltd - Special Conditions of
Employment))
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23/1987

13/10/87

67

2158
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APPENDIX XII
COAL INDUSTRY TRIBUNAL
AGREEMENTS IN FORCE
Title, Industry
or Calling

Collie District Deputies (Smelter
Coal Supply) Industrial Relations
Colliery Staffs (Smelter Coal
Supply) Industrial Relations
Ewington Agreement
Griffin Coal Mining Company Ltd
(Night Shift) Muja Operations (Replaced by (Griffin Coal Mining
Co. Ltd Night Shift (Muja)
Operations – Engineers
Agreement1987)
Griffin Coal Mining Company
Limited Night Shift (Muja)
Operations Agreement 1987
(Cancelled70 WAIG 1251)
Griffin Coal Mining Limited Night
Shift (Muja)Operations – Deputies
Agreement 1987
Griffin Coal Mining Company Ltd
Night Shift (Muja) Operations –
Engineers Agreement 1987
Griffin Coal Mining Limited Shift
(Muja) Operations - Staff
Agreement 1987
Griffin Coal (Production)
Enterprise
Agreement 1996-2001
Metal Trades (Smelter Coal Supply)
Industrial Relations
Miners (Smelter Coal Supply)
Industrial Relations
Wesfarmers Coal/AMWU
Employment Agreement
Wesfarmers Coal/CMIU Reduction
of Short Term Absences Agreement
Wesfarmers Coal/Coal Miners’
Union – Short Fixed Term
Employees Agreement No. 2
Wesfarmers Coal/Coal Miners’
Union -Short Fixed Term
Employees Agreement
Wesfarmers Coal/Coal Miners’
Union -Short Fixed Term
Employees Agreement No. 3
Wesfarmers Coal Limited
(Collieries Staff Association)
Agreement 1999-2001
(Replaces & Cancels Western
Collieries Ltd (Staff) Agreement
1995 No. 6/1995 and Western
Colleries (Staff) Agreement 1997
No. 10/1996)
Wesfarmers Coal Limited
Enterprise Agreement –
Maintenance – 1998-2001 No.
4/1998.
(Replaced by Wesfarmers Coal
Limited (Maintenance) Enterprise
Agreement 2001 No. 3/2001.
For prior details, see Vol. 80, Part
2)

Area
Governed

Date of
Operation

No. of
Agreement

Date
Delivered

Reference
Vol.
Page

South-West Land
Division
South-West Land
Division
Civilworks at
Ewington Mine

3 Oct., 1984

3/10/84

64

2069

3 Oct., 1984

3/10/84

64

2069

24 Nov., 1995

20 of 1995

24/11/95

76

608

South-West Land
Division

19 Oct., 1987

36 of 1987

18/12/87

68

350

South-West Land
Division

19 Oct., 1987

27 of 1987

18/12/87

68

358

South-West Land
Division

18 Dec., 1987

35 of 1987

18/12/87

68

351

Griffin Coal Mining
Co. Collie Basin Coal

1 Jul., 1996

7 of 1997

16/9/97

77

3517

South-West Land
Division
South-West Land
Division
Wesfarmers Coal
Limited
Wesfarmers Coal
Limited
Wesfarmers Coal
Limited

3 Oct., 1984

3/10/84

64

2069

3 Oct., 1984

3/10/84

64

2069

13 Dec., 1999 – 30 June, 2000

15 of 1999

20/12/99

80

294

1 Nov., 1999 – 31 Dec., 2000

1 of 2000

31/3/00

80

2760

1 Jan., 2000 – 31 Dec., 2001

14 of 1999

25/11/99

80

295

Wesfarmers Coal
Limited

20 July 1999

4 of 1999

20/7/99

79

2274

Wesfarmers Coal
Limited

1 Nov., 2000 – 3 Mar., 2001

6 of 2000

1/11/00

80

5699

Wesfarmers Coal
Limited

10 Aug., 1999 - 20 Aug., 2001
No. 1593/2001 (Wesfarmers
Premier Coal Limited ceased to
be party to the Agreement)

6 of 1999
…

10/8/99
26/9/01

79
81

2677
2562
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Title, Industry
or Calling

Area
Governed

Date of
Operation

No. of
Agreement

Date
Delivered

Reference
Vol.
Page

Wesfarmers Coal Limited
Enterprise
Agreement – Operations 1998
(Replaces Wesfarmers Coal Limited
Enterprise Agreement – Operations
1996)
Wesfarmers Coal Limited
(Maintenance) Enterprise
Agreement 2001
(Replaces Wesfarmers Coal Limited
Enterprise Agreement –
Maintenance – 1998-2001 No.
4/1998)
Wesfarmers Coal Limited
(Maintenance) Progress 2000
Agreement

Wesfarmers Coal
Limited

21 December 1998

2 of 1998
&
5 of 1998

21/12/98

79

345

Wesfarmers Coal
Limited

14 Jan., 2001 – 10 Jan., 2004

3 of 2001

23/02/01

81

1069

Wesfarmers Coal
Limited

27 Aug., 2000 - until altered,
superseded or cancelled by the
agreement of the two parties

4 of 2001

23/02/01

81

1079

Western Collieries Enterprise
Agreement 1992
Western Collieries Enterprise
Agreement —Maintenance

Whole of State

14 July 1992

11 of 1992

14/7/92

72

2934

Whole of State

28 Apr., 1996
Amended Order No. 8/1998 (Interpretation
of Agreement
No. 1346/1998 (S.41(7) – Notice
of Retirement – Automotive,
Food, Metals, Engineering,
Printing and Kindred Industries
Union of Workers – Western
Australian Branch)
6 May 1996

12 of 1996

16/12/96

78

552

…

13/7/98

78

3597

…

20/8/98

78

3342

11 of 1996

16/12/96

78

555

Western Collieries Ltd Enterprise
Agreement —Operations
Western Collieries Ltd (Staff)
Agreement 1995 No. 6 of 1995
(Replaced & Cancelled by
Wesfarmers Coal Limited
(Collieries Staff Association)
Agreement 1999-2001 No. 6/1999
– For prior details, see Vol. 79, Part
1)
Western Collieries Ltd (Staff)
Agreement 1997 No. 10 of 1996
(Replaced & Cancelled by
Wesfarmers Coal Limited
(Collieries Staff Association)
Agreement 1999-2001 No. 6/1999
– For prior details, see Vol. 79, Part
1)

Whole of State
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APPENDIX XIII
RAILWAY CLASSIFICATION BOARD
AWARDS IN FORCE
Editor's Notes:
Title

Railway
Officers Award
1985

For amendments, references to cancelled or replaced awards prior to Vol. 81. See Appendix XIII, Vol. 80, Part 2.
Date
Delivered

Reference
Vol.
Page

RCB A1/1985

18/2/85

65

606

...

24/4/85

65

692

...
...
...

13/8/85
3/8/85
1/11/85

65
65
65

2104
2105
2105

…

27/11/85

66

4

...
...

26/11/85
26/2/86

66
66

65
603

...
…

26/2/86
9/7/86

66
66

605
1139

...

8/12/86

67

75

...

5/3/87

67

567

…

15/3/87

67

367

...

24/4/87

67

435

...

28/5/87

67

895

...

21/8/87

67

1600

...

19/1187

67

2299

...

9/2/88

68

846

…

24/3/88

68

949

...

3/9/88

68

2820

...

10/11/88

68

3061

...

10/11/88

68

3061

...
...

5/8/88
8/6/88

68
68

2084
1477

...
...
…

8/6/88
16/3/89
16/3/89

68
69
69

1477
1126
1127

...
...

16/3/89
17/8/89

69
69

1127
2743

...

4/12/89

70

455

...

5/1/90

70

486

Area Governed

Date of Operation

No. of
Award

All officers employed by
the Commission in
Western Australian
Government Railways
except the
Commissioner,
members of The Senior
Officers Branch of The
Western Australian
Division of The
Australian Transport
Officers' Federation,
Members of The W.A.
Branch of The
Association of Railways
Professional Officers of
Australia members of
The Western Australian
Branch of the
Association of
Professional Engineers,
Australia who are
ineligible to be members
of The W.A Railway
Officers Union

12 Feb., 1985 to 12 Feb., 1988
Amended Order No. R.C.B. 1/1985 (Away from Home &
Meal Allowances, District Allowance)
Order No. RCB 2/1985 (Rates of Pay)
Order No. RCB 3/1985 (Shift Work Allowance)
Order No. RCB 4/1985 (Away from Home & Meal
Allowances)
Part II, Division 3 (State Wage Decision,
Minimum Wage)
Order No. RCB5/1985 (Shift Work, Rates of Pay)
Order No. RCB1/1986 (Interpretations, Shift Work
Allowances, Annual Leave Bonus, Bereavement
Leave, Away From Home & Meal Allowances,
Transfer Allowance, Free Passes, Privilege
Tickets etc, Temporary Clerks, Rates of Pay,
Railway Construction etc Work)
Order No. RCB2/1986 (Hours of Duty)
Part 2, Division 3 (State Wage Decision, Minimum
Wage)
Order No. RCB11/1986 (Away from Home and
Meal and Allowances, Buffer Allowance)
Order No. RCB2/1987 (Hours of Duty, Overtime,
Annual Leave, Away From Home and Meal
Allowances, Payment of Salaries, Schedule B –
Office Hours - Head and District Offices,
Schedule - Credit Day Roster Working - Head
and District Offices)
Order No. RCB1/1987 (Railway Construction Etc.
Work)
Section 51 (State Wage Decision, Minimum
Wage)
Order No. RCB3/1987 (Away from Home
Allowance, District Allowances, Rates of Pay)
Order No. RCB 5/1987 (Shift Work Allowance,
Salary Tables)
Order No. RCB 6/1987 (Away from Home and
Meal Allowance)
Order No. RCB 4/1987 (Second Tier Wage
Increase - Temporary Clerks, Rates of Pay,
Railway Construction etc. Work)
Part II, Division 3 (State Wage Decision,
Minimum Wage)
Order No. RCB 6/1988 (Temporary Clerks, Rates
of Pay, Railway Construction etc. Work)
Order NO. RCB 7/1988 (Shift Work Allowances,
Away from Home & Meal Allowances
Order No. RCB 8/1988 (Away from Home
Allowance)
Order No. RCB 5/1988 (Shift Work Allowance)
Order No. RCB 3/1988 (Away from Home
Allowance)
Order No. RCB 4/1988 (Shift Work Allowances)
Order No. RCB 9/1988 (District Allowance)
Order No. RCB 1/1989 (Railway Construction
Work etc)
Order No. RCB 2/1989 (Shift Work Allowances)
RCB 3/1989 (Away From Home & Meal
Allowances)
Order No. RCB 4/1989 (R) (General Provisions,
Conditions of Employment, Leave Provisions,
Allowances, Salaries, Schedules)
Order No. R 1/1989 (Shift Work Allowances, On
Call Allowance, District Allowance)
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Title

Area Governed

Date
Delivered

Reference
Vol.
Page

...

23/3/90

70

1542

...

23/3/90

70

1543

...

28/3/90

70

1612

...

14/6/90

70

2355

...

2/7/90

70

2805

...

16/7/90

70

2949

...
...

3/10/90
3/10/90

70
70

4095
4095

...
...

13/11/90
26/2/91

70
71

4409
727

...
...

26/5/86
26/5/86

71
71

2137
2137

...
...
...

6/5/86
23/9/91
23/9/91

71
71
71

2138
2588
2588

...
…

23/9/91
21/11/91

71
71

2591
3274

...

31/1/92

72

191

...

7/1/92

72

349

...
...

6/3/92
6/3/92

72
72

558
628

...

29/5/92

72

1354

...

16/6/92

72

1709

...

28/1/93

73

500

...
...
...

14/5/93
20/12/93
25/1/94

73
74
74

1680
178
198

...

1/3/94

74

803

...

30/12/94

75

23

...

8/2/95

75

524

No. of
Award

Date of Operation

Order No. R 1/1990 (Away from Home & Meal
Allowances)
Order No. R 2/1990 (Railway Construction Etc
Work)
Correction Order No. RCB 4/1989 (R) (Sunday
Work, Annual Leave, Rates of Pay, Temporary
Clerks, Railway Construction etc Work, Schedule
B - Arrangement, Schedule D - Transitional
Provisions - Broadbanding of Salaries)
Order No. R3/1990 (R2) (Arrangement,
Interpretations, Hours of Duty, Reserved
(Deleted), Part-time Employment, Shift Work
Allowances, Rates of Pay, Temporary Clerks,
Railway Construction Work Etc, Schedule B –
Credit Day Roster Working, Arrangements,
Schedule D - Transitional Provisions –
Broadbanding of Salaries)
Order No. R4/1990 (Away from Home & Meal
Allowance)
Correcting Order R3/1990 (R2) (Rates of Pay,
Schedule D - Transition Provisions –
Broadbanding of Salaries)
Order No. R5/1990 (On Call Allowance)
No. R6/1990 (Away from Home & Meal
Allowances)
Order No. R7/1990 (District Allowance)
Order No. R9/1990 (Arrangement, Interpretations,
Promotions & Transfer, Advertising and Filling
of Vacancies)
Order No. RCB9/1986 (District Allowance)
Order No. RCB6/1986 (Away From Home and
Meal Allowances, Transfer Allowance)
Order No. RCB10/1986 (Shift Work Allowances)
Order No. R1/1991 (Lodging Allowance)
Order No. R2/1991 (Part-Time Employment
Transfer Allowance)
Order No. R3/1991 (District Allowance)
Order No. RCB4/1991 (Railway Construction
Work Etc.)
Order No. 1752/1991 (Section 51 - State Wage
Decision - State Wage Principles)
Order No. R8/1990 (State Wage Case - June 1991
Wage Adjustment - Arrangement, State Wage
Principles, Participation & Workplace Change,
Fixed Term, Contracts, Rates of Pay, Temporary
Clerks, Railway Construction Etc Work,
Schedule D - Traditional Provisions –
Broadbanding of Salaries)
Order R1/1992 (Shift Work Allowance)
Order No. RCB CR8/1991 (No Variation –
Introduction of Change, Schedule E – Staff
Review Committee)
Order No. R3/1992 (No Variation - Introduction of
Change)
Order No. R4/1992 (On-Call Allowance, Away
From Home and Meal Allowance)
Order No. R5/1992 (Away From Home and Meal
Allowance)
Order No. R1/1993 (Long Service Leave)
Order No. R2/1993 (Payment of Salaries)
Order No. 1457/1993 (Section 51 - State Wage
Decision - State Wage Principles)
Order No. R4/1993 (Away From Home and Meal
Allowances)
Order No. 985/1994 (Section 51 - State Wage
Decision - State Wage Principles)
Order No. R1/1994 (Arrangement, Schedule E –
Ten Week Roster Provisions For Electric Control
Operators, Schedule F - Three Week Roster
Provisions For Computer Operators)
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Title

Area Governed

Date
Delivered

Reference
Vol.
Page

...

17/3/95

75

1738

...

14/3/96

76

911

...
...

17/6/96
17/6/96

76
76

2470
2471

...

15/7/96

76

2797

...

7/8/96

76

3368

...

29/11/96

76

4996

…

13/11/97

77

3177

...

21/11/97

77

3516

...

22/11/97

77

3079

...

10/12/97

78

551

...
...

11/12/97
16/4/98

78
78

551
1927

...

12/6/98

78

2579

…

17/07/98

78

2999

…

6/7/99

79

1847

…

18/6/99

79

2073

…

17/7/00

80

3379,
3889

…

25/7/01

81

1271,
2278

No. of
Award

Date of Operation

Order No. R2/1994 (Away From Home and Meal
Allowances, Railway Construction Etc. Work)
Order No. 1164/1995 (Section 51 - State Wage
Decision - State Wage Principles December
1994 (Deleted), Statement of Principles - March
1996)
Order No. R2/1996 (District Allowances)
Order No R1/1996 (Away from Home and Meal
Allowances, Railway Construction etc., Work)
No. 693(1)/1996 (Variation pursuant to Industrial
Relations Legislation Amendment and Repeal
Act, 1995 - Arrangement Resolution of Dispute
Requirements, Reserved (Deleted))
Order No. 915/1996 (Section 51 - State Wage
Decision - State Wage Principles March 1996
(Deleted), Statement of Principles - August
1996)
Order No. R4/1996 (Away From Home and Meal
Allowances, Railway Construction Etc. Work)
Order No. 940/1997 (Section 51 - State Wage
Decision State Wage Principles August 1996
(Deleted), Statement of Principles – November
1997)
Order No R2053/97 (S. 29, 32, 34 Labour
Relations Legislation Amendment Act 1997 –
Arrangement, Inspection by General Secretary,
Deduction of Union Subscriptions, Resolution of
Disputes Requirements, Appendix-Resolution of
Disputes Requirements)
Order No. 2053/1997 - (S.32 Labour Relations
Amendment Act 1997 - Resolution of Disputes
Requirements - Appendix - Resolution of
Disputes Requirement)
Order No. R3 of 1997 (Away From Home and
Meal Allowance, Railway Construction Etc
Work)
Order No. R2 of 1997 (District Allowance)
Order No. R1 of 1998 (S.34-Labour Relations
Amendment Act 1997 - Inspection of Records
Requirements - Inspection of Records by
General Secretary)
Order No. 757/1998 (Section 51 - State Wage
Decision Statement of Principles – November
1997 (Deleted), Statement of Principles – June
1998)
Order No. 975/1998 (Section 50 – Location
Allowance)
Order No. 609/1999 (Section 51 – State Wage
Decision – 1A – Statement of Principles June
1998 (Deleted), Arrangement clause (Varied),
(1B – Minimum Adult Award Wage or
Minimum Adult age Clause/provision (Varied)),
“rates of pay provisions” Varied by arbitrated
safety net adjustment)
Order No. R1/1999 (Away From Home and Meal
Allowances, Railway Construction Etc Work)
Order No. 654/2000 (Section 51 – State Wage
Decision - Cancels General Order No. 609/1999,
IB – Minimum Adult Award Wage or Minimum
Adult Wage Clause/Provision (Varied), “rates of
pay provisions” varied by Arbitrated Safety Net
Adjustment, Previous ASNA Provisions
incorporated into the Awards be varied)
General Order No. 752/2001 (Section 51 – State
Wage Decision – Cancels General Order No.
654/2000, Statement of Principles (replaced),
“rates of pay” varied by Arbitrated Safety Net
Adjustment, Minimum Adult Wage (varied))
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APPENDIX XIV
Organisation of Employees and Organisation of Employers registered
under the Industrial Relations Act, 1979.
As at 30 June 2001
Organisation of Employees and Employers with names of Secretaries and Addresses.
Reg.
No.
I.R.
Act.
255

No. of
Members
EmpWorkers
loyers
125
...

260

...

263

Name of Union, Association or Organisation

Secretary

Registered Office

Association of Independent Schools of Western
Australia, Union of Employers (Inc)

A. Jackson

41 Walters Drive,
Herdsman Business Park,
Osborne Park 6017

140

Association of Professional Engineers, Australia
(Western Australian Branch), Organisation of
Employees

I. Johnstone

Suite 1,
12-14 Thelma Street,
West Perth 6005

...

2,989

Australian Medical Association Incorporated
The Western Australian Branch of the

P. C. Boyatzis

14 Stirling Highway,
Nedlands 6009

265

…

1,006

R. Wells

158

…

4,624

Australian Rail, Tram and Bus Industry Union of
Employees, Western Australian Branch - The
Australian Workers' Union, West Australian Branch,
Industrial Union of Workers – The

2/10 Nash Street,
Perth 6000
Cnr Wellington & Lord
Streets, Perth 6000

259

…

11,970

Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers - Western
Australian Branch - The

J. Ferguson

1111 Hay Street,
West Perth 6005

107

21

…

D. Nissan

9

...

109

Baking Industry Employers' Association of Western
Australia
Boot Trade of Western Australia, Union of Workers,
- The

26 Drake Street,
Osborne Park 6017
110 Charles Street,
Perth 6000

167

...

185

Breweries and Bottleyards Employees' Industrial
Union of Workers of Western Australia – The

R.J. Murphy

11/64 Bannister Road,
Canning Vale 6155

53

...

84

Brick, Tile and Pottery Industrial Union of Australia
(Union of Workers) Western Australian Branch - The
Federated

J.R. Bainbridge

14 Prospect Road,
Armadale 6112

22

868

...

Builders' Association of Western Australia (Union of
Employers) – Master

M.G. McLean

35-37 Havelock Street,
West Perth 6005

…

…

…

…

…

194

...

3

Builders’ Labourers, Painters and Plasterers Union of
Workers – The Western Australian
(See Construction, Forestry, Mining, and Energy Union
of Workers - The)
Building Trades Association of Unions of Western
Australia (Association of Workers)

K.N. Reynolds

27 Moore Street,
East Perth 6004

246

...

13,170

Civil Service Association of Western Australia
Incorporated – The

D.A. Robinson

445 Hay Street,
Perth 6000

20

...

220

Clothing and Allied Trades' Industrial Union of
Workers - The Western Australian

J.W. Bullock

2

...

362

Coal Miners' Industrial Union of Workers of Western
Australia, Collie - The

G.N. Wood

5th Floor,
25 Barrack Street,
Perth 6000
c/- Mineworkers
Institute, 75 Throssell
Street, Collie 6225

252

...

62

Collieries' Staff Association, Western Australian
Branch - The Australian

C.F. Pullan

45 Deakin Street,
Collie 6225

249

...

4,180

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical
Division, W.A. Branch

W.E. Game

1st Floor,
401-403 Oxford Street,
Mt Hawthorn 6016

248

9

...

Construction Contractors Association of Western
Australian

H.S. McLeod

9/11 Airlie Street,
Claremont 6010

(227)

T.P. Daly

No Current
Official

Section 71
Declarations
Reference
Vol
Page

73

2665

61

631

73

2931

73
73

231,
1918

75

2693
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Organisation of Employees and Organisation of Employers registered
under the Industrial Relations Act, 1979continued
Reg.
No.
I.R.
Act.
267

No. of
Members
EmpWorkers
loyers
…
8,382

…

…

…

16

...

21

244

...

226

Name of Union, Association or Organisation

Secretary

Registered Office

Construction, Forestry, Mining, and Energy Union of
Workers – The
(Previously The Construction, Mining, Energy,
Timberyards, Sawmills and Woodworkers Union of
Australia, Western Australian Branch and The Western
Australian Builders’ Labourers, Painters and Plasterers
Union of Workers)

K N Reynolds

27 Moore Street
East Perth WA 6004

Construction, Mining, Energy, Timberyards, Sawmills
and Woodworkers Union of Australia, Western
Australian Branch – The
(See Construction, Forestry, Mining, and Energy Union
of Workers - The)
Dental Technicians' and Employees' Union of
Workers – W.A.

…

…

D.P. Hill

8 Coolgardie Terrace,
East Perth 6004

3,503

Disabled Workers' Union of Western Australia - The

G. Cassidy

82 Beaufort Street,
Perth 6000

417

...

Electrical Contractors' Association of Western
Australia (Union of Employers) - The

R.J. Hale

22 Prowse Street,
West Perth 6005

137

...

114

Electrical Trades Union of Workers of Australia
(Western Australian Goldfields Sub-Branch),
Kalgoorlie

No Current
Official

Suite 102,
82 Beaufort Street,
Perth 6000

233

...

866

Firefighters Union of Western Australia - United

A. Drewett

63 Railway Parade,
Mt. Lawley 6050

219

...

567

Food Preservers' Union of Western Australia,
Union of Workers – The

J.W. Bullock

5th Floor,
25 Barrack Street,
Perth 6000

164

18

...

Footwear Repairers' Association of W.A. (Union of
Employers) – The

R.K. Cann

Suite 18, 2nd Floor,
25 Walters Drive,
Osborne Park 6017

262

...

996

Forest Products, Furnishing and Allied Industries
Industrial Union of Workers, W.A. – The

T.P. Daly

Wellington Fair,
Cnr Wellington & Lord
Sts, Perth 6000

183

...

26

Gold and Nickel Mines Supervisors Association
Industrial Union of Workers - The Western Australian

No Current
Official

18 Sturt Pea Crescent,
Kambalda West 6444

195

...

157

Grain Handling Salaried Officers Association (Union
of Workers) - Western Australian

K.A. Gray

Room G07,
22 Delhi Street,
West Perth 6005

165

48

...

Hairdressers' Association of Western Australia
Industrial Union of Employers - Master

G. Ridolfo

PO Box 95,
Kwinana 6167

131

276

...

Hairdressers' Industrial Union of Employers of W.A.
- The Master Ladies'

L.J. Marshall

11th Floor,
International House,
26 St George’s Terrace,
Perth 6000

42

...

139

Hairdressers' and Wigmakers' Employees' Union of
Workers - The West Australian

J.W. Bullock

5th Floor,
25 Barrack Street,
Perth 6000

189

...

2,745

Hospital Salaried Officers Association of Western
Australia (Union of Workers)

D.P. Hill

8 Coolgardie Terrace,
Perth 6004

238

549

...

Hotels and Hospitality Association Incorporated
(Union of Employers) - Western Australian

B. Woods

38 Parliament Place,
West Perth 6005

198

...

2,785

Independent Schools Salaried Officers' Association of
Western Australia, Industrial Union of Workers - The

T.I. Howe

143 Edward Street,
Perth 6000

209

...

408

Institute of Marine and Power Engineers, Western
Australian Union of Workers – Australian

R. McDonald

28 Mouat Street,
Fremantle 6160

(228)
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126

266

...

173

Name of Union, Association or Organisation

Secretary

Registered Office

Licensed Car Salesmen's Association, Union of
Workers of Western Australia

No Current
Official

9-11 Brewer Street,
East Perth 6004

17,551

Liquor, Hospitality and Miscellaneous Workers
Union, Western Australian Branch - The Australian

H. Creed

61 Thomas Street,
Subiaco 6008

206

...

Meat and Allied Trades Federation of Australia
(Western Australian Division) Union of Employers

M.J. Darcy

4/170 Burswood Road,
Victoria Park 6100

23

...

1,510

Meat Industry Employees' Union, Industrial Union
of Workers, Perth - West Australian Branch,
Australasian

D. Hopperton

264

...

2,100

Media, Entertainment and Arts Alliance of Western
Australia (Union of Employees) – The
(MEAAWA)

M. Saxon

1st Floor,
Unity House,
79 Stirling Street,
Perth 6000
123 Claisebrook Road,
East Perth 6004

135

...

769

Merchant Service Guild of Australia, Western
Australian Branch, Union of Workers

R.W. Ashmore

28 Mouat Street,
Fremantle 6160

59

47

...

Metal Industries Association (Industrial Union of
Employers) of W.A.

No Current
Official

190 Hay Street,
East Perth 6004

93

125

...

Milk Vendors Union of Employers – Amalgamated

C.N. Constatine

50 Collis Road
Wattleup 6166

39

...

198

Millers and Mill Employees' Union of Workers of
Western Australia - The Federated

No Current
Official

110 Charles Street,
Perth 6000

237

...

9

Mining Unions Association of Employees of Western
Australia (Iron Ore Industry) – The

D. Bartlam

PO Box 6289,
East Perth 6004

87

...

5,423

Municipal, Administrative, Clerical and Services
Union of Employees, WA Clerical and Administrative
Branch - Australian

P. Burlinson

102 East Parade,
East Perth 6004

79

...

2,267

Municipal, Road Boards, Parks and Racecourse
Employees' Union of Workers - Western
Australian

A.F. Bennett

112 Charles Street,
West Perth 6005

241

...

284

Murdoch University Academic Staff Association

D. Holloway

Murdoch University,
South Street,
Murdoch 6150

63

...

332

Nurses' Association (Union of Workers) – West
Australian Psychiatric

L.K. MacLeod

Suite 3, Labor Centre,
82 Beaufort Street,
Perth 6000

133

...

7,540

Nursing Federation Industrial Union of Workers
Perth - The Australian

M.A. Olsen

260 Pier Street,
Perth 6000

89

141

...

Painters, Decorators and Signwriters Association of
Western Australia (Industrial Union of Employers)
The Master

S.I. Henry

106 Caledonian Avenue,
Maylands 6051

17

26

...

Plasterers' Association of Western Australia Union
of Employers - Master

K.J. Spalding

67 Hubert Street,
East Victoria Park 6101

10

...

1,257

Plumbers and Gasfitters Employees' Union of
Australia, West Australian Branch, Industrial
Union of Workers - The

M. Mitchell

401-403 Oxford Street,
Mt Hawthorn 6016

200

306

...

Plumbers' and Mechanical Services Association of
Western Australia (Union of Employers) - The Master

S.I. Henry

106 Caledonian Avenue,
Maylands 6051

110

...

4,604

Police Union of Workers - Western Australian

K.J. See

73 Burswood Road
Victoria Park WA 6100

100

136

...

Printing and Allied Trades Employers' Association
of Western Australia (Union of Employers) - The

P. Nieuwhof

111-113 Burswood Road,
Victoria Park 6100

(229)
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1,406

239

...

254

Name of Union, Association or Organisation

Secretary

Registered Office

Prison Officers' Union of Workers – Western
Australian

S.J. Smith

63 Railway Parade,
Mt Lawley 6050

207

Railways Officers' Union - West Australian

N.R. Pearson

Kenafick House,
102 East Parade,
East Perth 6004

...

137

Real Estate Salespersons Association of Western
Australia (Inc)

J.W. Chambers

215 Hay Street,
Subiaco 6008

207

...

40

Salaried Pharmacists' Association Western Australian
Union of Workers

D.P. Hill

8 Coolgardie Terrace,
Perth 6000

176

...

44

Sales Representatives' and Commercial Travellers'
Guild of W.A., Industrial Union of Workers

J.W. Bullock

215

...

650

Seamen's Union of Australia, West Australia Branch

W.J. Pritchard

60

...

22,456

Shop, Distributive and Allied Employees' Association
of Western Australia - The

J.W. Bullock

5th Floor,
25 Barrack Street,
Perth 6000
2nd Floor,
2/4 Kwong Alley,
North Fremantle 6159
5th Floor,
25 Barrack Street,
Perth 6000

240

...

12,217

State School Teachers Union of W.A. Incorporated
- The

D.A. Kelly

150-152 Adelaide,
Terrace, East Perth 6004

35

4

...

Steamship Owners' Association Industrial Union of
Employers (Fremantle) - The Western Australian
Branch of the Commonwealth

A.J. Chapple

1a Pakenham Street,
Fremantle 6160

218

...

13

Stevedoring Supervisors of Western Australia
(Union of Workers) - The Society of

D.E. Williams

87 Coogee Road,
Ardross 6153

96

...

154

Transport Trust Officers' Union of Workers, Perth
- The Metropolitan (Perth) Passenger

No Current
Official

Suite 5, Labour Centre,
82 Beaufort Street,
Perth 6000

114

...

8,943

Transport Workers' Union of Australia, Industrial
Union of Workers, Western Australian Branch

J.L. McGiveron

Suite 302, 3rd Floor,
82 Beaufort Street,
Perth 6000

242

...

851

Union of Australian College Academics, Western
Australian Branch, Industrial Union of Workers

S. Errington

Curtin University,
GPO Box U1987,
Perth 6845

243

...

424

University of Western Australia Academic Staff
Association

Dr. S.M. Bunt

W2 Winthrop Tower,
University of
Western Australia,
Nedlands 6907
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